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Pac.    345 770 

Derry  y.  Flltner,  118  Mass.  131 803 

Deschenes  y.  Concord  &  M.  B.  Co.  60  N. 

II.  28.-..  46  Atl.  467 418.  410 

Des  Farges  v.  Vunh.    93  N.  C.  31,  53 

Am.  Rpp.  446 88 

Detroit  y.  Beckmnn.  34  Mich.  125,  22  Am. 

Rep.     607 1090 

y.  Blarkeby,   21    Mich.   84,   4    Am. 

Rep.    450 681 

Detroit  Park  Case.     See  Pfoplk  ex  rel. 

Park  Comrs  y.  Drtroit. 
Deyin   y.   Ottnmwa,   53   Iowa,   461.   6   N. 

W.    332 827 

De  VIsser  r.   Blackstone,  6  Blatchf.  235, 

Fed.  Cas.  No.  3,840 967 

De  Voln  y.  Michigan  Lumber  Co.  64  WI.s. 

616,   54  Am.  Rep.  649,  25  N. 

W.     .532 420 

Dcyorc,  Re,  Fed.  Cas.  No.  3,847 370 

Devyr  v.  Schaefer.  .13  N.  Y'.  446 1157 

Dewing  v.  Dewing.  105  Mass.  230,  42  N. 

E.     1128 608 

Do  Wilt  v.  Berry,  134  U.  8.   306,  33   L. 

ed.  RnO,  10  Sup.  Ct.  Rep.  536     867 
16L.R.A.(N.S.) 


Dewltt  y.  Buchanan,  64  Barb.  81 1049 

Dey   y.    Poiighkeopsle   Mut.    Ins.   Co.   23 

Barb.    623 831 

Diamond  Match  Co.  y.  Ontonagon,  188  V. 

8.  82,  47  L.  ed.  394,  23  Sup. 

Ct.  Rep.  266 618 

Dick  y.  Foraker,  155  U.  8.  404,  30  L.  ed. 

201,  15  Sup.  Ct.  Rep.  124 1085 

DIckcn's   Case,    67    Pa.    160,   5  Am.    Rep. 

420     631 

Diebold   Safe  &  Ixick  Co.   y.   Huston,   55 

Kan.    104.    28    L.R.A.    53,    39 

Pac.    1035 880 

Din,  Re,  32  Kan.  668,  49  Am.  Rep.  505, 

5  Pac.   39 898 

Dillon  y.  Lee,  110  Iowa,  156,  81  N.  W.  245  731 
Dlmmltt  y.   Hannibal  &  St.  J.  R.  Co.  40 

Mo.    App.    654 448 

Dlngley  y.   Star  Knitting  Co.  134  N.  T. 

532,  32  N.  E.  35 T07 

District  of  Columbia  y.  Bailey,  171  17.  3. 

161,   43   L.    ed.    118,    18    Sup. 

Ct.   Rep.   868 645 

Dixon  y.  Scott,  181  III.  116,  54  N.  E.  897  822 
Doan  y.  American  Book  Co.  45  C.  C.  A. 

42,    105    Fed.   772 770 

Doane  y.  MlUvlUe  Mut.  M.  ft  F.  Ins.  Co. 

43  N.  J.  Kg.  522,  11  Atl.  739  662 
y.  MlUville  Mut.  M.  &  F.  Ins.  Co. 

45  N.  J.  Eq.  274.  17  Atl.  025  662 
Dodge  Stationery  Co.  v.   Dodge,  145  Cal. 

380.   78  Pac.  870 854,     855 

Doe  ex  dem.   Galnea  y.  Buford,  1  Dana, 

481    387,     888 

Doggett  y.  Florida  R.  Co.  00  U.  8.  72,  25 

L.    ed.    301 171 

Dolloff  y.  Ayer,  162  Mass.  560,  .30  N.  E. 

101    607 

Dolph,  Re,  17  Colo.  .35.  28  Pac.  470 557 

Donald  y.  Donald.  21  Fla.  571 673 

Donovan   v.    McHevltt,    36    Mont.   01.    02 

Pnc.    49 979 

Dorrls  y.   Sullivan,  00  Cal.   280,  27  Pac. 

216 866 

Doty  y.  Bates.  11  Johns.  544 1024 

Douglas  y.  Douglas,  4  Idaho,  203,  38  Pac. 

0.!4 503 

Douglass  V.  Roynolds.  7  Pet.  113,  8  li.  ed. 

020   1117 

Douvllle  y.  Comstock,  110  Mich.  003,  60 

N.    W.    70 277 

Dowdcll  V.  Carpy,  120  Cal.   108,  61  Pac. 

948 1147 

Dower  y.  Richards,  73  Cal.  4S(),  15  Pac. 

103   610 

Dowse  y.  Coxe,  3  Blng.  20 645 

Doyle  V.  Burns,  123  Iowa,  488,  00  N.  W. 

103  147 

y.  Continental    Ins.    Co.    04    IT.    8. 

r>H!i,  24  L.  ed.   148 1149 

y.  Dixon,    07    Mass.    208,    93    Am. 

Dec.    80 320 

Draper   y.    Public    Instruction   Comrs.    66 

N.  J.   L.  34,  48  Atl.  r,r,tt 1160 

Dreber    y.    FlU-liburg,    22    Wis.    075,    99 

Am.    I >ec.   01 1008 

Drew  v.   WIswall.    183   Mass.   554.  67  N. 

K.  600 864 

Drlscoll  y.  Norwich  ft  W.  R.  Co.  65  Conn. 

254.  32  Atl.   357 1002 

Drummond   v.    Preslman,   12  Wheat.  515, 

6  L.  ed.  712 1168 

y.  Van   Ingen,  L.  R.  12  App.  Cas. 

:;S4   868 

Dubuque  v.  Illinois  C.  R.  Co.  30  Iowa,  56  150 
Dudley   v.    IlllnoW   C.    R.   Co.    20   Ky.    L. 

Rep.     1020.     13     I,.R.A.(^J.S.) 

11.S0.  00  S.   W.   833 1000 

Dueber  v.  Northern  P.  R.  Co.  (C.  C.)  100 

Fed.    424 457 

Dugglns  v.  Watson.  15  Ark.  118,  60  Am. 

Dec.    .100 443 

Duncan  y.  Baker.  21  Kan.  90 880 

Durant  y.  Palmer.  20  N.  J.  L.  544 843 

Durfee  y.  Old  Colony  ft  F.  River  R.  Co. 

5  Allen.  ^30 608 

Durham  y.  Lewlaton.  4  Me.  140 206 

Durkln  y.  Coblelgh.  156  Mass.  108.  17  L. 

R.A.    270.    32    Am.    St.    Rep. 

4:!«,   30   N.   K.   474 864 

Duval  y.  Hunt,  34  Fla.  83,  15  So.  876. . .     430 

458 
Dwenger  v.   C.earv,    113   Ind.   100,   14   N. 

R.  00.1 700 

Dwlgbt  v.  Boston,  12  Allen,  316,  00  Am. 

Dec.     149 147,     148 
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Drer  T.  Osborne,   11  B.  I.  321,   23   Am. 

Rep.    460 148,     140 

B. 

Barle  ▼.  Coburn,  130  Mass.  r>96 607 

Eastman  t.  Bennett,  6  Wis.  2321 1116 

East  St.  Louis  v.  Thomas,  1U2  III.  4S3..      344 
Bast  Tennessee,  V.  &  G.  B.  Co.  v.  Lilly, 

90  Tenn.  563,  18  S.  W.  243..  457 
Baton  T.   Wlnnlp.   20  Mlcb.   156,  4  Am. 

Rep,   377 816 

Bddj  T.  Powell,  1  C.  C.  A.  448.  4  O.  8. 

App.  259,  49  Fed.  816 808 

Kden   t.    I^ezlngton    k   F.    R.    Co.    14    B. 

Mon.     204 512 

T.  People,   161   III.   296,  82  Iy.R.A. 

650,  62   Am.  St.  Rep.  365,  43 

N.    E.    1108 650 

Edgar  T.  Joseph  Breck  &  Sons  Corp.  172 

Mass.  581,  52  N.  R.  1083...  865 
Edwards    ▼.    San    Jose    Printing    &    Pub. 

Soc.  99  Cal.   431,  87  Am.   St. 

Rep.  70,  34  Pac.  128 502 

T.  Sourbeer,  73  Kan.  224,  84  Pac. 

1033 739 

Edwortby   t.   Iowa   Sav.   &   L.   Asao.   114 

Iowa,   220,   86  N.   W.  315 508 

Ed.   W.    WrlRht  Lumber  Co.,   Re    (D.   C.) 

114  Fed.  1011 378 

Efland    y.    Southern    R.    Co.    (N.    C.)    59 

S.  E.  Z5r, ns.'i 

Kgery  v.  Power,  5  Tex.  501 344 

Rhrsam  ▼.  Brown,  64  Kan.  466,  67  Pac. 

867  878 

Eldman  ▼.   Martinez,   184  V.   S.   578,  46 

L.   ed.  697,   22   Sup.   Ct.   Rep. 

615 156 

Bingartner  r.   Illinois   Steel   Co.   94  Wis. 

70,  34  L.n.A.  ,103,  59  Am.  St. 

Kcp.  850,  68  N.  W.  664. .  1048-1050 
Bingartner  Case.     See  Eingabtner  y.  Il- 

LI.VOIB  Stkel  <^o. 
Bla  r.    Edwards,    13    Allen,    49,   90  Am. 

Dec.    174 «44 

Blgin.  J.  ft  E.  R.  Co.   T.   H.vcrs,  226  III. 

358,  80  N.   E.  867 1113 

T.  Raymond,    148    111.    241,    35   N. 

if.   729 1169 

Rllia  r.   Boston   &   N.    R.   Co.    169   Mass. 

600,   48  N.   K.   839 808 

KImira  Steel' Co..  Re  (D.  ('.)  109  Fed.  472     831 
Eisner   v.   ShrlRlpr,   80   Iowa,    30,   45   N. 

W.    393 231 

Ely  T.  Brown.  183  III.  575,  56  N.  E.  181     133 

T.  Early,  94   N.  C.   1 91 

Emerson    y.    Brlgham,    10    Mass.    197.    6 

Am.   Dec.   109 891,     892 

Bmery  y.  Cloagh,  63  N.  H.  652,  56  Am. 

Rep.   543,  4  Atl.   706 154 

y.  Philadelphia,    208    Pa.    492,    67 

Atl.     779 713 

T.  Vroman,    19    Wis.   689,   88   Am. 

Dec.    726 552 

Emmerton    t.    Mathews,    7    Hurlst.    &   N. 

586,  5  L.  T.  N.  8.  681... 888,  890 
F,mmon8  y.  Alvord,  177  Mass.  466,  59  K. 

B.    126 887.     888 

Emory   y.    Haiiard   Powder  Co.    22    8.   C. 

470,   5.1   Am.  Rep.  730 1004 

Empire    State-Idaho    Mln.    &    Developing 

Co.  V.  Bunker  nill  ft  S.  Mln. 

ft  Concentrating  Co.  58  C.  C. 

A.    311,    121    Fed.   073 1086 

Emporia  y.  Burns,  67  Kan.  523.  73  Pa.  04     713 
Engel  y.  Scheuerman,  40  On.  206,  2  Am. 

Rep.  673 1010 

Bogle  Case.     See  Statu,  Dktmoi.d,  Pros- 

KCCTOR    V.    E.NOLE. 

BQgllsb  y.  Franklin  V.  Ins.  Co.  55  Mich. 

273,  54   Am.  Rep.  377.  21  N. 

W.    SW 1008 

Enid    Right   of   Way   ft   Townslte    Co.   y. 

Ule,  15  Okla.  328,  82  Pac  810  607 
Equitable   L.   Ins.   Co.    v.    Haslpwood,    75 

Tex.  347,  7  L.R  A.  217.  Ifi  Am. 

St.  Rep.  80.3,  12  S.  W.  623...  1281 
Erhardt  y.  Boaro.   113  U.   S.  527,  28  L. 

ed.  1113,  6  Sup.  Ct.  Rep.  560  1083 

1086 
y.  Boaro.  113  D.  S.  537,  28  L.  ed. 

1116,  5  Sup.  Ct.  Rep.  !565...  1083 
•Erie  ft  N.  R.  K.  Co.  v.  Casey,  26  Pa.  287  119 
Erie  R.  Co    y.  Dial.  72  C.  C.  A.  183.  140 

Fed.    089 1107,  1108 

1SL.R.A.(N.S.)  2 


Eufaula  v.  McNabb,  67  Ala.  688,  42  Am. 

Rpp.    118 

Eureka  City   v.   Wlloon,  15  Utah.  67,  62 

Am.  St.  Itep.  004,  48  Pac.  150 
Evans  y.    American    Strawboard   Co.   114 

III.   App.    450 

Arnold,  62  Ga.   169. 


714 

422 

854 
678 
673 

676 

608 

1037 
1184 


y.  Evans,  1  Hairg.  Consist.  Rep.  35 
Evansvllle  Ice  ft  Cold  Storage  Co.  y.  Wln- 

sor,  148  Ind.  682,  48  N.  E.  502 
Everdlng  y.  McGinn,  23  Or.  15,  35  Pac. 

178 

Everett  v.  Morrison,  60  Hun,  146,  23  M. 

Y.   Supp.  377 

Ewlng  y.  Burnet,  11  Pet.  61,  9  L.  ed.  620 

F. 

Fabrice  v.  Von  der  Brelte,   100  III.  460,  ' 

60  N.   E.  835 412 

Factors'  ft  T.  Ins.  Co.  y.  DeBlanc,  31  La. 

Ann.  100 424 

Fairbanks  v.  Bangor,  O.  ft  O.  R.  Co.  95 

Me.  78.  40   Atl.  421 266 

Fairchlld  v.  Bascomb.  35  Vt.  416 580 

Falkenau  y.  Rowland,  70  111.  App.  20,  3 

Am.  Neg.  Rep.  530 457 

Farkas  y.  Powell,  86  Oa.  800,  12  L.R.A.  , 

307,  13  8.  E.  200 429 

Farmer  y.  Bank  of  Graettlnger,  130  Iowa, 

474,    107   N.    W.    170 1020,  1032 

y.  Portland,  63  Me.  48 1004 

y.  Uklah  Water  Co.  56  Cal.  13...  866 
Farmer  Case.     See   Farubb  y.   Bank  or 

aBAETTINOBB. 

Farmers'  ft  H.  Bank  v.  Smitb,  3  Serg.  ft 

R.  63 119 

Farmers'  High  Line  Canal  ft  Reservoir  Co. 

V.    Southworth,    13  Colo.    Ill, 

4  L.R.A.  767,  21  Pac.  1028..  242 
Farmers'  Independent  Ditch  Co.  v.  Agri- 
cultural    Ditch    Co.     22    Colo. 

513,  55  Am.  St.  Rep.   149,  46 

Pac.  444 242,     243 

Farmers'  Loan   ft  T.  Co.  v.  Curtis,  7  N. 

T.  466 886 

Farmers'   Loan  Co.  y.  Oregon  P.  R.   Co. 

28  Or.  44,  40  Pac.  1089 552 

Farmville  v.  Walker,  101  Va.  323,  61  L. 

R.A.  125,  99  Am.  St.  Rep.  870, 

43  S.  E.  858 948 

Famsworth  v.  Coots,  46  Mich.  117,  8  N. 

W.    705 470 

Farrington  v.  Putnam,  90  Me.  405,  38  L. 

R.A.   330,   37  Atl.  6.^2 385 

y.  Tennessee,  95  U.  S.  679,  24  L. 

ed.    558 149 

Farwell  y.   Price,   30  Mo.  687 1127 

y.  Tillaon,  78  Me.  227 .323 

Fatjo    V.    Pflster,    117    Cal.    83,    48    Pac. 

1012  186 

Faxton  v.  McCosh,  12  Iowa,  5*27 148 

Fay  V.   Muhlker,   1   Misc.   321,   20  N.   X. 

Supp.  671 305 

Fayette  Land  Co.   v.  Ijouisvllle  ft  N.  R. 

Co.  93  Va.  274,  24  S.  E.  1016  386 
Fayetteville  v.  Carter,  52  Ark.  301,  6  li. 

R.A.  509,  12  8.  W.  573 717 

Feam  y.  West  Jersey  Ferry  Co.  143  Pa. 

122,    13    L.R.A.    366,    22    Atl. 

708   624 

Fearon   Lumber  ft  Veneer  Co.   y.   Wilson, 

51  W.  Va.  30.  41  S.  E.  1.37..  1267 
Felch  y.  Concord  R.  Co.  66  N.  H.  318,  29 

Atl.    567 418 

Fent  y.  Toledo,   P.  ft  W.   R.   Co.   59  III. 

340.  14  Am.  Rep.  13 822 

Fenton  y.  Emblers,  3  Burr.  1278 323 

Fererro  y.  Western  tl.  Teleg.  Co.  9  App. 

D.  C.  45!>.  35  LIB.A.  548 811 

Ferrari  y.  Board  of  Health,  24  Fla.  390, 

6  So.   1 464 

Fidelity   ft   C.   Co.   v.   Chambers,   03   Va. 

138,   40  IaR.A.  432,   24    S.   E. 

896 200 

Field   y.    Des    Moines,    39   Iowa,    675,    28 

Am.    Rep.    46 700 

y.   E».stern    BldR.    &    L.    Asso.    117 

Iowa,   185.   90   N.  W.   717 508 

y.  Klnnear,  4  Kan.  476 880 

y.  Sleeel,  99  Wis.   603,   76   N.   W. 

.197   981 

Field    Cordage    Co.    v.    Xatlonnl    Cordage 

Co.  6  Ohio  C.  C.  615 864 
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rath  Nat   Bank  ▼.  Hyde  Park,  101   111. 

505,  40  Am.   Hop.  218 812 

FUklna  T.  Nunnemacher,  81   Wis.  01,  SI 

N.   W.    79 1040 

Findlay  ▼■  McAllister,  113  U.  8.  104,  28 

L.    ed.    930,   5    Sup.    Ct    Rep. 

401   981 

Fink  T.  Garman,  40  Pa.  95 1006 

FlnneT  r.  Gut,  106  Wis.  250,  40  L.R.A. 

486,  82  N.  W.  595 1050 

Flnnlck    r.    Boston    &   N.    Street    R.    Co. 

190  Mass.  382,  77  N.  K.  600     265 

266 
Fire  *  Water  Comrs.  t.  Wilkinson,   119 

MIcb.  66S,  44  L.R.A.  493.  78 

N     W     893 1107 

Fire   Department' V.    Glimo'uK'iioN.'T. 

453.  52  Am.  St.  Rep.  748,  44 

N.    H.    177 422 

First  Nat.  Bank  ▼.  Bamam  Wire  &  Iron 

Works,    68    Hlcb.    315,    25    N. 

W.    202 069 

T.  Doaslas    County,    124    Wis.    16, 

102  N.   W.  816 964.     965 

T.  Drew,  191  III.  186,  60  N.  B.  866     412 
r.  Kentucky,   9   Wall.   863,   10   L. 

ed.    701 140 

r.  Sarlls,  120   Ind.  201,  18  L.R.A. 

481,  28  Am.  St  Rep.   185,  28 

N.    B.    434 422 

T.  Shoemaker,    117  Pa.   94,   2   Am. 

St   Rep.   649,   11    Atl.    304...      622 
FIscber  t.   Blank,   138  N.  Y.   244.   S3   N. 

E.  1040 630 

Fisher  T.  McDnnlel,  9  Wyo.  457,  87  Am. 

SL    Rep.   971,  64   I'ac.  1066..      230 
T.  New  Bern,   140  N.  C.  606,  5  L. 

R.A.(N.S.)    542,    111    Am.    St 

Hop.    857,    r,3    8.   B.   342 713 

FItebbarg   Steam    KiiKlne   Co.   T.    Potter, 

211    III.   i:!S.  71  N.  B.  933...      416 
Fltcbett  T.   Blows.   20  C.   C.   A.   286,   86     _ 

U.   8.  App.  597,  74  Fed.  47 . .      876 
Fltxgerald  y.   Anderson,  81  Wis.   842,  61 

N.    W.    .".S^ 7*6 

Fttzglbboo  T.  Chicago  &  N.  W.  R.  Co.  108 

Iowa,  614.  70  N.  W.  477,  110 

Iowa,  261,   93  N.  W.  276 428 

Fltxmaurice  t.  New  York,  N.  H.  ft  H.  R. 

Co.    102    Mass.    159,   6  L.R.A. 

(N.S.)  1146,  116  Am.  St  Rep. 

236,   78   N.    B.   418 446,     447 

FlUpatrlck  V.  Gilson.  176  Mass.  477,  67 

N.    B.    1000 190 

Flanders  t.  Chamberlain.'  24  Mlcb.  .306. .    1167 
Flaucher    Case.     See    Stati.    Flaucubb, 

Pbosecdtoh  t.   Camden. 
Fleiscbmann  t.  Samuel,  18  App.  DlT.  07, 

45  N.   Y.   Supp.   404 1127 

Fletcher  r.  FltchburK  R.   Co.   140  Mass. 

127,   3   L.R.A.   743,   21    N.    B. 

802 809 

T.  Kelly,  88  Iowa.  476,  21  L.R.A. 

S4Y,  55  N.  W.  474 728 

r.  RylandB,  L.   R.  1  Rxcb.  265...     644 

Florence,  &  parte,  78  Ala.  419 718 

Florida  C.  ft  P.  R.  Co.  v.   Foiworth,  41 

Fla.   1,   79  Aid.  St  Rep.  149, 

26  So.   338 466 

T.  SulllTan,   61    I,.U.A.    410.   67   C. 

C.  A.  167,  120  Ked.  799.. 456,     457 

Folger  T.  Palmer,  35  I*.  Ann.  743 424 

FoUnsbee  t.  Sawyer,  l.*)  Misc.  203,  36  N. 

T.  Supp.  405 180 

FoUett  T.  Brown,  188  111.  244,  58  N.  B. 

948 418 

Folti  r.  State,  38  Ind.  216 640 

Ford  T.  Monroe,  20  Wend.  210 612 

Fordyce  T.  McCants,  51  Ark.  500.  4  L.R. 

A.   206.    14    Am.   St   Rep.   60, 

11    S.    W.    694 467 

Foreman  v.  Taylor  Coal  Co.     See  Lewis 

V.  Tatlob  Coal  Co. 
Forrester  y.  Boston  &  M.  Consol.  Copper 

ft  8.  MIn.   Co.   20  Mont.   397, 

74  Pac.   1088,  76  Pac.  211..     782 

733 
Fortier's   Succession,  61   La.   Ann.   1562, 

26   So.   554 466 

Ft.  Morgan  Land  ft  Canal  Co.  v.  South 

Platte   Ditch    Co.    18    Colo.    1, 

36  Am.  St.  Rep.  250.  30  Pac. 

1032  242 

Foster  T.  Davenport  22  How.  244,  16  L. 

ed.    248 172 

15L.R.A.(N.8.) 
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1901,  chap.     62,  p.    80.      Regulation    ot 

waters    868 

Civil  Code. 

i602.     Forfeiture  of  franchise 1271 

1084,  1104.     Incidental  rights 365 
1460.     Covenants     running    with    the 

land    366 

{   1667.     Consent  to  contract 721 

li  2466,  2468.  Filing  certificate  ot  part- 
nership       306 

f  2782.     Defining  "lien"    366 

I  2848.     Surety  acquires  right  of  credi- 
tor      663 

Code  of  Civil  Procedure. 

I     290.     Duty  to  file  articles  of  Incor- 
poration      300 

1434.     Objection,  how  Uken 306 

663.     Motion  to  vacate  judgment 617 

603%.     Notice  of  motion 617 

698.     Delivery   of   i>ersonal    property  983 

709.     Party  may  compel  contribution  553 

Penal  Code. 

I  619,  subdiv.  1.     Threats    which    may 

constitute    extortion ...     721 

I     520.     Threat   to  obtain   money    721 

I     964.     Libel    502 

CkJlorado. 

Constitution. 

Art.  2,  I  15.  Compcnsntton  for  prop- 
erty taken   241 

Art.     2,  i  25.     Dup  prociss  of  law    566 

Art.  6,  I  25,  cl.  23.  Special  or  exclu- 
sive  privileges    556 

Art.  16,      I     6.     Appropriation  of  water  241 

Statutes. 

1893,  chap.  78,  p.  233,     I   9.     Notice  to 

city  of  Injury 784 

1899,  chap.  95,  p.  178.     Managing  agent 

as  witness 783 

itiWs  Annotated  Statutes. 

1111.     Seizure  of  abandoned  animals  556 

112.     Detention    of   animals 556 

113.     Destruction    of    animals 558 

114.     Enforcement  of  Hen 556 
4403,    snbdiv.     73.    Appropriation  ot 

water 241 

Uillifs   Annotated    Statutes,    Revised  Sup- 
plement. 

II  1936a,   1936b,   1936z.     Adjustment  ot 

accounts    624 

Connecticut. 

Statutes. 

1003,  chap.  43,  p.    30.     License   to   Junk 

denlers    288 

1905,  chap.  88,  p.   305.     License  to  Junk 

dealers   288 

Special  Laws. 

Vol.  12,  chap.  23.  p.  763.  Fire-depart- 
ment  service    M 
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General  Statutes,  1902. 
II  4eS3,  4854.     Licenae  to  junk  dealers. . 

DlBtarlet  of  Oolombla. 
Code. 
i  901.    Foliation   of  Potomac   river.... 

Florid*. 

1828,  Oct  31.     Grounds  for  divorce.... 

1829,  Not.  3.     Divorce;  repeal   of  act.. 
183fi,  chap.     848.     Extreme     cruelty     as 

ground  for  divorce ... . 

DuvaVt  Compiled  Territorial  Laioa. 
P.  80,  I  1. 


288 


646 


672 
6T2 


672 


Extreme  cruelty  as   ground 

for  divorce   672 

P.  88,  I  2.     Extreme   cruelty   as  ground 

for  divorce   672 

Revised  Statutes,  189$. 

112842,2343.     Damages  for  death 454 

General  Statutes,  1906. 

I  1928,  1  4.     Extreme  cruelty  as  ground 

for   divorce 672 

II  314S,  8146.     Damages  for  death 454 

Thompson's  Digest. 

P.  223,  f  8.     Ground  for  divorce 672 

Georgia. 

Constitution. 

Art  7,  I  7,  1  1.     Forbidding  creation  of 

new  debts  671 

Statutes. 

1893.     p.  66.     Pleading  act 595 

Civil  Code. 

i4961.     Pleading   act 605 

6176.     Facts  as  original  evidence 10.3 

6177.     Proof  of  pedigree 191 
5181.     AdmiaBlblllty  of  declarations  of 

deceased    192 

Political  Code. 

I  361.     Claims  against  counties 575 

11463-466.     County    orders 575 

I  467.     County  orders   negotiable 674 


Art  11,  I  10. 


Idaho. 

Constitution. 

Service  on  agent  of  cor- 
poration     

Statutes. 

1883,  p.  95.     Charter  of  Bellevue 

1903,  p.  49.  Filing  articles  of  Incorpora- 
tion     

1907,  March  13,  p.  323.  Contributory 
negligence    

1907,  Uarch  15,  p.  .^08.  Appeal  from 
decision    

Revised  Statutes,  1887. 

I  2053.     Filing    articles    of    Incorpora- 
tion      

3620,  3621.     Deflning  "nuisance".... 

4174.  Grounds  of  demurrer 

4175.  Specification  of  grounds  In  de- 
murrer      

4177.  Objection,  how  taken 

4178.  Waiver  of  objections 

67."J7.  Defining    "libel" 

6740.  Truth  Riven  In  evidence 

6743.  Privileged    article 

8043.  Appeal  from  decision. 


'i 


15L.R.A.(N.S.) 


805 

995 
305 
263 
500 


805 
906 
308 

308 
308 
300 
500 
501 
502 
500 


Illinois. 

Constitution.  - 

Art  4,  I  22.  ProhlblUng  special  legis- 
lation         650 

Art  8,  I     1.     Free   schools 1138 

Burd's  Revised  Statutes,  1905. 

Chap.  112,  I  1.    Quo  warranto 607 

Chap.  112,  I  6.     Quo  warranto  Judgment    608 
Chap.  120.     Corporations    146 

Starr  <$  Curtis'*  Annotated  Statutes. 

Chap.  114,  p.  3263,  1  69.  Combustible 
material  on  railway 
property    821 

Indiana. 

Constitution. 

Art.  1,  I  12.     Bemedy  for  Injury 1149 

Art.  1,  I  21.     Compensation  for  services 

or  property   1149 

Art  8.    Distribution    of    powers 1149 

Art  4,  I  22.     Passage  of  local  or  special 

laws    650 

Art  4,  I  28.  General  laws  to  be  of  uni- 
form operation 660 

Statutes. 

28th  Gen.  Assem.  chap.  69.     Building  and 

loan  associations 600 


iStatufes. 


1817, 
1899, 


314.     Sabbath  breaking 649 

:arch  3,  chap.  143,  p.  246.  Revo- 
cation of  teacher's  li- 
cense        1148 

1905,  chap.  169,  p.  002.     Sabbath   break- 
ing         649 

1907,  Fed.  26,  chap.  04,  p.  80.     Sunday 
Tob'  -   -      - 


648 


closing   of   barber   shop 

Bums's  Annotated  Statutes,  1901. 

546.     Trial ;  right  to  open  and  close  678 

2726.     Right  to  make  will 675 

2746.     Will,   how   executed 676 

2754.     Proof  of  will 676 

2757.     Win    to   be   recorded 676 

27.58.     Certificate  of  probate 676 

2759.     Win  may  be  read  In  evidence. .  676 

2785.     Objection  to  probate  of  will..  674 

2766.     Proceedings  to  contest  will 676 

5903.     Right     to     bring     suit     under 

school    laws 1160 

5905f.    Revocation  of  teacher's  license  1149 
6009,  6010.     Township  and  county  In- 
stitutes      1160 


Art   8,    i    12. 


Iowa. 

Constitution. 

Amendment  or  repeal   of 
charter     


607 


Code,  1897. 


11  1308-1313.     Tax  statute 

{  1319.     Tax  statute    

ff  1322,  1323.     Tax    statute 

I  2906.  Mortgages  on  personal  prop- 
erty     


Kansas. 

Bill  of  Rights. 

Political  power;  privileges  and  Im- 
munities     

Constitution. 

Prohibiting  sale  of  Intoxi- 
cants     


I  2. 


Art.  16,  I  10. 


Statutes. 


1881,  chap.  128,  p.  233.     Sale  of  Intoxi- 
cating liquors 


146 
147 
147 

1031 


930 


930 


926 


Digitized  by 


Google 


42 


CITATIONS. 


188S,  chap.  149,  p.  236.     Sale  of  lotoil- 

catlDg  llqtiora 930 

1887,  chap.  16S,  p.  23S.     Sale  of   Intoxl- 

catlDK    liquors 930 

1903,  chap.  356,  p.  540.     Factory  act...     787 

1905,  chap.  345,  p.  570.  Penalty  for  de- 
lay In  fomlshlne  cars . .     734 

Oeneral  Statutes,  1901. 

1283.     ForelKK    corporations 462 

2451.  Sale  of  Intoxicating  liquors. ...  026 

2452.  Sale  of  Intnxlcatlne  liquors. . . .  030 
4255.     Chattel  mni-tgage ;  exempt  prop- 
erty      402 

{  4642.  Teriacatlon  of  written  Instru- 
ment         61S 

Civil  Code. 

I  108.  Verification  of  written  Instru- 
ment         616 

Code  of  Civil  Procedure. 

Art  22.     Appeal   029 


Kentucky. 

Constitution. 

I     20.     Punishment  for  treason 884 

ii     59,  60.     Forbidding    passage   of   ipe- 

cial    or  local   acts 200 

I   171.     Provision  for  annual  tax 198 

i   172.     Assessment  for  tax.itlou 1!I8 

!174.     Taxation  of  property 108 

181.     Taxation  of  occupations 198 

192.     Corporations;   escheat 382 
242.     Compensation       for       property 

Uken    007 

Btatxites. 

1906,  chap.  22,  p.  88.     Revenue  act 198 

Oeneral  Statutes,  18S8. 

Chap.    67,    p.    774,     i  1.     Damages    for 

wrongful    death S13 

Statutes,  1905. 

Chap.  32.     Private  corporations 1001 

i     573.     Repeal    of    charters 1001 

i     768,    subsec.    6.     Obstruction    of    rail- 
road   crossings 742 

i     769.     Construction  of  spur  tracks..,.  1001 

12492.     Mechanics'   Ilena 510 

2801.     Board  of  public  safety 423 

_2971.     Escheats  In  cities 383 

Civil  Codes  of  Practice. 

I     271.     Modes  of  procedure 384 

i     480.     Modes  of  procedure 384 


Ijoaislana. 

Statute^ 

1906,   No.    109,    p.    173.     Inheritance-tax 

law 267 

Civil   Code. 

Arts.  11,   12.     Waiver  of   laws   by   Indi- 
viduals    747 

Art.  106.     Marriage    406 

Arts.  216-218.    Paternal  authority 747 

J  301.     Obligation  of  father  to  child 747 

Art.  2291.     Judicial    confession 424 

I  2327.     Restrictions     as     to     husband's 

authority   747 

Code  of  Practice. 

Art  198.     Service  on  corporation 424 

Maine. 

Declaration  of  Rights. 


I  19.     Right  of  redress  for  injuries..., 
16L.R.A.(N.S.) 


200 


1891,  chap. 


1844,  chap. 

1845,  chap. 
1848,  chap. 

1855,  chap. 

1891,  chap. 


Chap. 
Chap. 
Chap. 
Chap. 
Chap. 
Chap. 


9, 

«■ 

ii 

», 

U, 

i 

47 

Chap.  9,  ii 

Chap. 
Chap. 
Chap. 
Chap. 
Chap. 

Chap. 

Chap. 

Chap. 

Chap. 


S3,  i 
84,  i 
89.  ii 
113,  i 


Special  Laws. 

116,  p.  198.  Old  Town, 
Orono,  &  Veazle  Rail- 
road  Company 204 

Statutes. 

109,  p.     99.      Corporation*. .   1006 

15»,  p.  151.     Tax     act... I..      956 
70,  p.     59.     Damages      for 

death    1005 

161,  p.  150.     Damages      for 

death    1005 

124,  p.  186.  Action  for  In- 
juries causing  death .. .   1005 

Revised  Statutes. 

24.     Taxation     of     railroad 

companies    967 

41.     Tax    on    telegraph    and 

telephone  companies...     967 

44.  Tax  on  express  com- 
panies         967 

46.     Tax   on    life    insurance 

companies    967 

65.  Exemption  of  bank  de- 
posits from   taxation . .     967 

67.  Exemption  of  trust 
companies  from  taxa- 
tion        957 

2,  12.     Personal      property 

subject  to  taxation....     955 
F.     Assessment  of  taxes...      953 

18,  10.     Assessment  of  taxes     957 

20.     Assessment  of  taxes 933 

30-34.     Assessment  of  taxes     055 

24.     Deduction    of    assessed 

value    057 

27.     Liability  of  street  raU- 

roads    205 

10.     Amendments  In   matter 

of    form 1004 

9,  10.     Actions  for  injuries 

causing  death 1004 

1.    SUtute  of  frauds 817 

Massaclinsetts. 


•  Constitution. 

Art.  10,  pt.  I.     Individual  protection....     652 
Statutes. 

1869,  chap.  384,  p.  678,  ii  8,  9.      Lease 

of  great  ponds 1122 

1888.  chap.  318,  p.     259.      Great     ponds  1121 

1801,  chap.  425,  p.  1028.  Collateral-In- 
heritance   tax 153 

1900,  chap.  311,  p.  233.  Report  of  in- 
terlocutory   question...      698 

1904,  Chap.  206,  p.     17S.     Settlement    of 

estate  of  absentee 652 

Revised  Laws. 

Chap.  12,  I  16.  Assessment  of  prop- 
erty         698 

Chap.  IS,  }{  73,  74.  Lien  of  cotenants  698 
Chap.     15,  i  1.  Collateral-Inheritance 

tax    163 

Chap.     73,  i  70.     Negotiable  instruments    245 
Chap.     96.     Harbor    and    land    commis- 
sioners       1 121 

Chap.     96,  ii  25,  27.     Great  ponds 1122 

Chap.  144.  Settlement  of  estate  of  ab- 
sentee          652 

rimp.  159,  i  6.     Amendments    69.S 

Chap.  171,  ii  5-7.  I'eritonal  actions...  642 
(;iiap.  171,  I  17.  Revival  of  action....  642 
Chap.  173,  i  3.     Action    on    contract    in 

writing     696 

Chap.  173,  i  106.  Report  of  interlocu- 
tory question    698 

Chap.  202,  {  20.     Actions  for  land 1123 

Michigan. 

Consfttutton. 
Art.    15,    i    14.     Election   of  judicial   of- 


ficers 


679 
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Statutes. 

ISOa.  No.  195,  p.  285.     Appeal     to     clr- 

calt  court 1171 

Local  Ads. 

1907,  No.  750,  p.  1090.    Bureau  of  Pub- 
lic Safety    678 

Minnesota. 

Revised  Laws,  1905. 
CoDTcyance  of  real  estate. . 


3334. 
8357. 
4600. 
4918. 


I  1487. 


.  1136 
..  1136 

Testimony  of  physician 513 

- ^-     ■  ,   1143 


ycyi 
RecordlnK   act. 

-     'J>'- 
Publlcation  of  libel 


Mississippi. 

Code.  1886. 

Liability    of    contractor    to    re- 
place bridge 834 


Missouri. 

Constitution,  1665. 


Art  4,     I  32. 


Bills  to  contain  but  one, 
subject  434 

Constitution. 


Art  2, 

Art.  2, 

Art  2, 

Art  2, 
Art  2, 
Art.  4, 


Art  4.     I  53. 


Art  6, 
Art  e. 


Personal  liberty  of  cltl- 
ZPDS     

Security  from  searches 
and  seizures   

21.  Compensotlon  for 
property  token 

Due  process  of  law.. 392, 

Reservation  of  rights. . . . 

Bills  to  contain  but  one 
subject    

Prohibiting  special  legis- 
lation    

1.     Judicial    power 

22  et  aeq.  Jurisdiction  of  cir- 
cuit courts   


11. 

20, 

30. 
32. 
28. 


975 

433 

sm 

835 
433 

433 

836 
393 

395 


Statutes. 


1867,  Feb.  1. 


Appeals  In  contested  elec- 
tions    434 

Local-option    law 434 

Use    of   unhealthy    chem- 
icals In  food  products. .  434 
110-113.     Appointment  of  re- 
ceivers      067 

1903,  p.  142.     St.  Louis  circuit  court...  395 

1905,  p.  127.     St.   Louis  circuit  court...  305 


1887,  p.  179. 
1899,  p.  170. 


1903,  pp. 


Revised  Statutes,  1809. 


if  1616,  1618. 
I   2623. 


Contempts  

Time  to  make  chnllenges. 
Chap.  22,  art.  3.     Local-option  law. 

i  3032.     Sale  of   Intoxicants 

i  3546.     Habeas  corpus 


Annotated  Statutes,  1906. 

Personal  liberty  of  citizens. . . 
148.     Compensation     for     prop- 
erty   taken 

Due  process  of  law 

Bills  to  contain  but  one  sub- 
ject   

Prohibiting  special   legislation 

Judicial   power 

Jurisdiction    of   circuit    courts 

1200.     Contempts 

-1541-10.     Appointment    of    re- 
ceiver     

Local-option  law   

Local-option    law 

Habeas  corpus   

Charter  of  St.  Louis 

490IS.     St    Louis   circuit  court 

Montana. 

Statutes. 

1809.  p.  139.     Attachment  of  debts 

1907,  chap.  5,  p.  6.     Regulation  of  hours 

of  labor  

15L.B.A.(N.S.) 


P. 

128. 

pp. 

146, 

p. 

166. 

p. 

185. 

p. 

197. 

p. 

212. 

p. 

234. 

pp. 

1199, 

il 

1541-1- 

p. 

1733. 

p. 

1738. 

p. 

2017. 

p. 

4809. 

pp. 

4004, 

897 
304 
432 
433 
390 


975 

835 
835 

433 
83tl 
39.- 
.TO5 
397 

967 
432 
433 
3»fi 
975 
306 


982 
135 


i  4662. 


i   205. 

I  895. 
«  1000. 
I  1214. 

1218. 
1224. 
1232. 
12,33. 
1825. 


Civil  Code. 

Definition  of  certain  terms 082 

Code  of  Civil  Procedure. 

Means  to  carry  Jurisdiction  Into 

elTect    080 

Attachment   of  debts O'"' 

Defining  "Judgment"    979 

Enforcement      of      decrees      In 

equity     M«o 

Property  subject  to  execution..  982 

Sale  of  property  by  sberllf 982 

Delivery  of  certificate  of  sale..  982 

Sales  of  real  estate ;  redemption  0S2 

Order  for  payment  of  money. . .  980 


Nebraska. 

Oohhey's  Annotated  Statutes,  190S. 

I  4823.     Appeals  from  probate  court. . . . 
t  5384.     When  court  shall  appoint  guar- 
dian     

I  6385.     Gnardlan  of  insane  person .... 
I  6440.     Persons  Interested  in  estate... 

New  Hampshire. 

Statutes. 

1905,  chap.  40,  p.  432.     Collateral-Inherit- 
ance tax  

Revised  Statutes,  ISiS. 

Chap.  67,  p.  140.     Paupers 944 

Public  Statutes,  1901. 


438 

438 
438 
438 


162 


Cbap.  65,  I  7. 


1875.  April  7. 
1896    (P. 


P.  189,  I 
P.  196,  I 


Taxation  of  stock  In  for- 
eign corporations 164 

New  Jersey. 

Statutes. 

Corporation    act 661 

p.   298).     General    corpora- 
tion act 639 

1905,  March  30.  Board  of  police  commis- 
sioners          95 

1906  (P.  L.  p.  658).     Review  of  facts  on 

certiorari    515 

Revision,   1817. 

72.     Appointment  of  receivers     662 
103.     Foreign    corporations...     661 

New  York. 

Statutes. 

1882,  chap.  410,  p.  430,  i  1773.  Con- 
solidation act ;  view  of 

body  by  coroner    1176 

1887,  chap.  321,  p.  400.     Coroners   1176 

1890,  chap.  666,  p.  1149,  |  70.  Trans- 
portation   corporations 

law;  price  of  gas 706 

1899,  chap.  464,  p.  940.     Coroners 1176 

1901,  chap.  466,  p.  646,  |  1571.  New 
York  charter ;  view  of 
body   by   coroner 1176 

Code  of  Criminal  Procedure. 

i  323.     Grounds  of  demurrer 1176 

Si  331,  467.  Motion  in  arrest  of  Judg- 
ment     1176 

I   773.     Duties  of  coroners 1170 

i  783.  Examination  of  charge  by  coro- 
ner      1170 

Penal  Code. 

I     72.     Bribes    1176 

North  Carolina. 

Code. 

i     403.     Exemption  of  wages  from  reach 

of    creditors 1010 
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Revisal,  190S. 

i     678.     Bxemptlon  of  wages  from  reach 

of    creditors 1010 

i  2033.     Penalty      for      nondelivery      of 

freight    ese 

I  2042.     Penalty  for  overcharge 986 

I  2044.     Penalty    for    refusal    to    settle 

claim    98S 

North  Dakota. 

Constitution. 


I  180.    Uunlclpal  corporations 


Payment  of  public  debt. 
Btatutet. 


TO 
09 


of 


1897,  chap.     41,  p.     47.         Payment 

street  Improvement. ...        00 

1906,  chap.  143,  p.  256.     Appointment  of 

park   commission 03 

1907,  chap.  195,  p.  316.     Pure-food     law     332 

Revised  Code,  1905. 

I  6881,  1  4.     Injunction  to  prevent  exe- 

cution of  suitute 884 

Ohio. 

Revised  Statutes. 

II  4427-1-4427-12.     Valentine    anti-trust 

law     007 

I  4951.    Computation    of    time 093 

Revised  Statutes,  1906. 

i409J.     Game  law  687 
3648.     Insurance ;  loss  10.75 
S201.     Direction  for  special  verdict. .  251 
6448,  8449.     Appropriation    of    prop- 
erty       1168 

Bates^s  Annotated  Statutes. 

t  1130,  1-9.     County  treasurer 1104 

i  6841.     Deposit  with  bank 1104 

Oklahoma. 
Wilson's    Revised    <£    Annotated    Statutes. 
I  767.    Contracts    866 


Oregon. 

Conatitutum. 


Art.    7.    I    6. 


Jurisdiction    of    supreme 
court    1036 


Statutes. 


1007,  chap.  102,  p.  818.     Review  of  judg- 
ment or  decree  


1080 


Bollinger   d    Cotton's   Annotated    Codes   d 

Statutes. 

Chap.  8.     Suits  to  declare  void  marriage 

contract   1030 

1502.     Marriage   absolutely   void 1036 
603.     Marriages  voidable  only 1030 
647.     Review  of   Judgment   or  decree  1036 
648.    Appeal   from  judgment   or  de- 
cree        1036 

I  6216.     Defining    "marriage" 1036 

i  8217.     Prohibition     of    certain    mar- 
riages     1030 

5218.     Voidable    marriage 1036 

5276.     Payment  of  debts  by  guardian  1038 
6276,  6277.     Management    of    ward's 

estate     1038 
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Pennsylvanis. 

Constitution. 

Art.  16.     Private    corporations 120 

Art.  16.  i     2.     No  charter  to  be  amended     126 
16L.RA..(N.S.) 


Art.  16,  I     8.     Police   power   not  to   be 

abridged     19B 

Art  16,  I  10.     Forbidding     Injustice    to 

corporators   116 

Art.  17.     Railroads  and  canals 120 

Art.  17,  I  10.     Acceptance  of  article  by 

companies   126 

Statutes. 

1846,  Apr.   18    (P.   L.  312).     Charter  of 

Pennsylvania  railroad. .  113 
1846,  Apr.    18    (P.    L.   826).     Charter   of 

Pennsylvania  railroad. .  114 
1883,  June    20    (P.    L.    132).     Beneficial 

aasoclatlons     339 

1887,  May  18  (P.  L.  p.  1081).     Sale  of 

liquors    43S 

1007,  Apr.  6   (P.  L.  69).     Regulation  of 

passenger  rates  113 

Rhode  Island. 

Puhlio  Laws. 

1898-99,    chap.    649,    p.    49.     Ouardtan's 

consent  to  marriage. . .  108T 

South  Carolina. 

Orinninal  Code,  190t, 


I  1.    Arreat 


1017 


Art.  6,  I  2. 


South  Dakota. 

Constitution. 

Doe  process  of  law. 

Statutes. 


1007,  chap.  194,  pp.  414,  416.  Regula- 
tion of  nursery  busi- 
ness     

Revised  Civil  Code,  1903. 

P.  786,  I  1678.  Acceptance  of  freight  by 
carrier    

I  2427.  The  law  respects  form  less  than 
substance     

I  2481.  The  law  neither  does  nor  re- 
quires Idle  acts 

I  2482.     The  law  disregards  trifles 

Revised  Political  Code. 

Chap.  7,  p.  78,  |  481.  State  regulation 
of   common    carriers . . . 

Chap.  7,  p.  80,  I  437.  Unlawful  dis- 
crimination    

Chap.  7,  pp.  88-85,  ii  446-449.  Regu- 
lation of  common  car- 
riers  


142 


140 


563 

141 


141 

141 


562 
563 

662 


Texas. 

Bowles's  Annotated  Oiva  Statutes,  1897. 
Art  4660t.     Fellow-servant  act 488 

TTtah. 

Revised  Statutes,  1898. 
i  1348.    Who  are  fellow  servants 442 

Vermont. 

Statutes. 

1894,  p.   61.     Vendors 951 

1906,  Dec  10,  p.  114,  No.  117.     Weekly- 
payment  act  362 

Virginia. 

Constitution. 
i  108.     Creation   of   taxing  districts 207 

Code,  1887. 
I  1032.     License  tax   297 
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Code,  190k. 

P.  cCLZii.     Creation  of  taxing  districts. .     297 
P.  487.     Ucense  tax    299 

'Washington. 

Ballmger's  Annotated  Codes  d  Statutes. 
I    790. 


Authority  of  commlsslonen  to 
make  assessmpnt    

i4S19.     Form  and  effect  of  warranty. . 
4520.     Form    and   effect  of  sale   deed 
4525.     Words  of  Inheritance  not  nec- 
essary      

Doty    of    attorney    and    coun- 
selor     

Objection    not    taken    deemed 

waived   485 

11  5870  et   seq.    Mortgage  foreclosure. .   1166 


I  4765. 
I  4911. 


400 
592 
592 

692 

529 


West  Tlrglnla. 

Code,  1899. 

Chap.     82,  fi  7,  8.    Onardlans    1160 

Chap.  83,  I  7.     Sale  of  Infant's  land .. .   1160 

Chap.     08.     Statute  of  frauds 219 

Chap.  125,  i  16.     Plea   in    abatement...     218 

Chap.  125,  I  32.     Place  of  contract 218 

Code,  1906. 

|{  3220,  3221.     Guardians     1160 

I  3234.     Sale  of  Infant's  land 1160 

i  3438.     Statute  of  frauds 219 

f  3836.     Flea  In  abatement 218 

I  .3852.     Place  of  contract 218 

16L.Il.A.(N.S.) 


Wisconsin. 

Statutes. 

1868,  chap.  29,  p.  30.     Service  by  publi- 
cation       1062 

Taylor's  Statute. 

Chap.   124,   11   13-15.     Service  by  publi- 
cation      1053 

Revised  Statutes,  1878. 

t  2680,    subdlv.    1.     Service   by    publica- 
tion         1052 

Revised  Statutes,  1898. 

I  1848.     Set-off  of  special  benefits 634 

i  2307,  Sttb-dlv.  2.     Guaranties  to  be  In 

writing 1116 

2781.     Bight  of  garnishment 10o4 

2763.     Bight  of  garnishment 1054 

2760,  aubdiv.   1.     Lien;   garnishment..  lOol 

8071.     Mew  trial  after  reversal 710 

Wyoming;. 

Constitution. 

Art  1,  I  11.     Former  Jeopardy 220 

Revised  Statutes,  1899. 

2606.     Adoption  of  common  law 229 

8612.     Terms  of  district  courts 230 

5331.     Jurisdiction  of  trial  court 232 

6386.     Discharge  of  Jury 231 

6408.     Questioning    correctness    of    ac- 
tion of  grand  Jury....  230 
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MICHIGAN   SUPKEBCE  COURT. 

ANNA  M.  RANSON 

V. 

SAULT  STE.  MARIE,  Plff.  in  Err. 

(143  Mich.  661,  107  N.  W.  439.) 

Highway  —  destruction    of     access  — 
compensation. 

1.  The  construction  of  a  bridge  approach 
in  a  public  street  in  such  a  way  as  to 
destroy  the  access  to  abutting  property  and 
impound  snow  and  water  thereon  is  a  taking 
for  which  compensation  must  be  made. 
Same  ^  rule  of  compensation. 

2.  A  city,  in  causing  the  construction  of 
an  approach  to  a  brid>i;e  over  a  canal  which 
was  enlarged   and  maintained  by  a  water 


power  company  across  a  public  street  un- 
der a  contract  giving  the  city  drainage 
rights,  and  apportioning  the  burden  of  con- 
struction and  maintenance  of  bridges,  does 
not  proceed  under  its  charter  power  over  its 
streets,  or  to  erect  bridges,  so  as  to  re- 
quire compensation  for  the  resulting  injury 
to  private  property  to  be  measured  by  the 
rule  governing  the  taking  of  property  for 
public  use  under  its  charter  powers. 
Same  ^  variance  from  specifications. 

3.  A  city  is  not  absolved  from  liability 
for  injuries  caused  to  abutting  property  1^ 
a  bridge  approach  which  was  placed  in  a 
street  in  accordance  with  its  contract  with 
a  private  corporation,  by  the  fact  that  the 
bridge  was  not  erected  at  the  height  pre- 
scribed by  the  contract  ordinance. 

(April  30,  1906.) 


Subject  Note.  ^  Cutting  off  access  to  u 
hightcay  as  a  talcing. 

I.  Scope,  49. 
II.  Cutting  off  access  as  a  taking,  40. 
III.  Cutting  off  access  as  an  injury,  65. 

J.  Scope. 

This  note  aims  to  present  the  principle 
underlying  the  right  of  recovery  for  cut- 
ting off  access  to  a  highway.  Only  those 
decisions,  therefore,  in  which  the  principle 
is  discussed,  are  included  herein. 

//.  Cutting  off  access  as  a  talcing. 

The  right  of  recovery  of  an  abutting  own- 
er when  his  access  to  the  highway  has  been 
completely  cut  off  is  undoubted.  So,  the 
right  of  recovery  for  various  degrees  of  in- 
terference therewith  has  been  upheld  by 
the  courts.  It  is  obvious,  however,  that 
abundant  grounds  for  difference  of  opinion 
as  to  right  of  recovery  exist  as  to  any  de- 
gree of  interference  short  of  complete  isola- 
tion, based  upon  considerations  of  the  pub- 
lic welfare,  terms  of  the  original  dedication 
of  the  public  way,  or  of  the  abutter's  grant. 
etc.,  according  to  the  circumstances  of  each 
case.  But,  with  all  of  these  questions,  this 
16  L.R.A.(N.8.)  4 


note  has  nothing  to  do.  It  is  only  after  a 
recovery  has  been  deemed  proper,  that  the 
theory  of  such  decisions  is  attempted  to  be 
stated  herein.  In  many  instances  the  courts, 
while  acting  upon  their  conviction  that  an 
abutter  seriously  injured  in  his  rights  of 
egress  and  ingress  was  entitled  to  be  com- 
pensated therefor,  have  nevertheless  not  set 
up  very  convincing  or  logical  reasons  for 
their  conviction.  This  was  recognized  by 
the  court  in  Cincinnati  &  S.  G.  Ave.  Street 
R.  Co.  V.  Cumminsville,  14  Ohio  St.  623, 
where  it  is  said  that,  "with  the  fact,  known 
and  appreciated  by  everybody,  that  a  large 
part  of  the  value  of  lots  in  towns  was  made 
up  in  reference  to  their  location  upon 
streets,  and  with  a  long  course  of  decisions 
enforcing  the  liability  of  municipal  corpo- 
rations for  invasions  of  this  right,  it  still 
took  nearly  twenty  years  to  bring  it  to  a 
clear  and  definite  description.  But,  at 
length,  in  the  case  of  Crawford  v.  Delaware, 
7  Ohio  St.  469,  it  was  placed  upon  the  true 
ground  as  a  right  of  property,  protected  by 
the  Constitution,  which  could  not  be  taken 
from  the  owner  without  compensation." 

In  the  decision  above  referred  to,  it  was 
held  that  if.  after  establishing  the  grade, 
the  city  blocks  up  or  cuts  down  the  street 
before  one  man's  house  for  the  benefit  of 
others,    doing    a    substantial    injury,    the 
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An^ 


Ij^  RROR  to  the  Circuit  Court  for  Chippewa 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
compensation  for  injuries  to  plaintiff's  prop- 
erty because  of  the  construction  of  a  bridge 
approach  in  a  public  highway.    Affirmed. 

Statement  by  Ostrander,  J.: 

Portage  avenue  is,  or  was,  one  of  the 
principal  streets  in  defendant  city.  Cross- 
ing the  street  is  a  canal,  known  as  the 
"Water-Power  Canal,"  constructed  and  con- 
trolled by  a  private  corporation,  used  to  hold 
and  carry  water  for  power  and  other  pur- 
poses for  the  profit  of  said  private  corpora- 
tion, which  was  organized  under  the  provi- 
sions of  act  No.  39,  p.  31,  Pub.  Acts  1883. 
The  relations  between  the  defendant  and 
said  private  corporation  are  stated,  and  in 
some    part   defined,    in   the    preamble   and 


body  of  an  ordinance  known  as  "ordinanee 
No.  83  of  the  city  of  Sault  Ste.  Marie,"  also 
as  the  "Douglas  ordinance,"  the  provisions 
of  which,  essential  to  an  understanding  of 
the  questions  presented  to  the  court,  are 
here  set  out: 

An  Ordinance  Granting  to  Edward  V.  Dong- 
las,  of  Philadelphia,  Pennsylvania,  and 
His  Assigns,  Permission  to  Deepen,  En- 
large, Improve,  and  Change  the  Course  of, 
and  Make  a  Diversion  from  the  Course  of, 
a  Certain  Existing  Water  Course  in  the 
City  of  Sault  Ste.  Marie,  Heretofore  Es- 
tablished for  Public  Drainage  and  Sewer- 
age Purposes,  and  to  Do  Other  Acts  in 
Connection  Therewith. 
Whereas,  there  is  a  certain  existing  water 
course  crossing  certain  streets  and  alleys  of 
the    city    of    Sault  Ste.  Marie,  commonly 


rights  of  property  have  been  invaded,  and 
the  plainest  principles  of  justice  require 
compensation. 

And,  further,  it  is  said,  arguendo,  that,  if 
the  city  cuts  down  the  street  in  front  of  a 
store,  after  the  grade  has  been  established, 
so  that  the  owner  and  the  public  can  have 
no  access  to  the  store  from  the  street,  "no 
curt  phrase  like  damnum  absque  injuria 
can  conceal  the  invasion  or  the  substantial 
injury.  It  is  as  positive  and  substantial 
an  injury  to  private  property,  and  as  direct 
an  invasion  of  private  right,  incident  to  a 
lot,  as  if  the  erections  upon  the  lot  were 
taken  for  public  u.«e.  It  comes  not  within 
the  letter,  but  manifestly  within  the  spirit, 
of  the  provision  of  the  Constitution  which 
requires  compensation  for  property  taken 
for  public  use."  Crawford  v.  Delaware,  7 
Ohio  St.  460. 

"So,  too,  if  a  railroad  company  having  a 
right  to  build  its  road  through  a  street 
could  build  it  in  no  other  manner  than  by 
throwing  up  an  embankment  immediately 
in  front  of  the  dwelling  house  of  a  certain 
person,  and  the  embankment  was  neces- 
sarily so  high  and  so  close  to  his  dwelling 
house  that  it  was  impossible  to  get  into  it 
at  all,  and  the  entire  value  of  the  dwelling 
house  was  destroyed, — as  much  so  as  if  it  had 
been  bodily  taken  by  the  railroad  company 
and  its  track  built  upon  its  site, —  .  .  . 
in  such  case,  though  his  property  was  not 
literally  taken  by  the  railroad  company, 
yet  its  entire  value  would  be  obviously  de- 
stroyed, and  he  would  be  injured  to  the 
same  extent  as  if  it  had  actually  been  taken 
bv  the  railroad  oompanv."  Spencer  v.  Point 
Pleasant  4  O.  River  R.  Co.  23  W.  Va.  406. 

The  benefits  to  be  received  by  a  person 
whose  land  is  taken  by  the  public  for  a 
road  are  a  part  of  the  consideration  for  the 
release  of  the  land;  and,  when  once  vested 
in  him,  they  are  as  much  his  property  as 
his  abutting  land  itself,  and  cannot  be  taken 
from  him  except  in  the  manner  pointed  out 
in  the  Constitution.  The  term  "taking," 
in  the  Constitution,  should  not  be  used  in  an 
16  L.RJL.(N.S.) 


unreasonable  or  narrow  sense.  It  should 
not  be  limited  to  the  actual  conversion  of 
property  and  applied  to  land  only,  but 
should  include  cases  where  the  value  is  de- 
stroyed by  the  action  of  the  government,  or 
the  owner  is  excluded  from  the  enjoyment 
of  the  property,  or  from  any  of  the  appur- 
tenances thereof.  Pearsall  v.  Eaton  County, 
74  Mich.  658,  4  L.R.A.  193,  42  N.  W.  77. 
In  this  case  a  state  road,  passing  through  a 
farm,  was  discontinued,  cutting  off  the  own- 
er from  access  to  any  public  road.  This 
was  held  a  taking,  within  the  meaning  of 
the  Constitution. 

The  above  decision  from  the  same  juris- 
diction as  Ranson  v.  Sault  Ste.  Marie, 
is  in  harmony  therewith. 

The  judgment  in  Morris  v.  Sault  Ste.  Ma- 
rie, 143  Mich.  672,  107  N.  W.  443,  was  af- 
firmed upon  the  authority  of  Ranson  v. 
Sault  Ste,  Mabie. 

The  Constitution  guarantees  compensation 
for  private  property  taken  for  public  use 
in  the  form  of  obstruction  of  ingress  and 
egress  to  and  from  property.  Elizabeth- 
town,  L.  &  B.  S.  R.  Co.  v.  Catlettsburg  Wa- 
ter Co.  110  Ky.  176,  61  S,  W.  47. 

The  right  of  a  contiguous  lot  owner  to 
the  free  use  of  the  street  on  which  his  prop- 
erty abuts  is  within  the  constitutional  pro- 
vision prohibiting  the  taking  of  private 
property  for  a  public  use.  .Jeffersonville, 
M.  a  I.  R.  Co.  V.  Esterle,  13  Bush,  668. 

There  may  be  such  a  direct  physical  ob- 
struction or  injury  to  private  property  as 
would,  within  the  spirit  of  the  Constitution, 
amount  to  a  "taking"  which  would  entitle 
the  owner  to  compensation,  although  the 
corpus  of  the  property  itself  was  not  touched 
or  disturbed,  as,  for  example,  where  all  ac- 
cess to  the  property  is  destroyed.  Roches- 
ter V.  Chicago,  M.  St.  St.  P.  R.  Co.  32  Minn. 
201,  20  N.  W.  140. 

This  right  to  an  unobstructed  street  in 
front  of  his  premises  for  light  and  air,  ac- 
cess, ingress,  and  egress,  belonging  to  an 
abutting  owner,  constitutes  the  most  valua- 
ble part  of  the  property,  and  therefore  con- 
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known  aa  the  Water-Power  Canal,  which  has 
been  in  existence  for  seven  years  and  up- 
wards, and  which  has  been  previously  estab- 
lished for  public  drainage  and  sewerage  pur- 
poses; and 

Whereas,  the  said  water  course  is  deemed 
by  the  common  council  of  the  city  of  Sault 
Ste.  Marie  to  be  to  all  intents  and  purposes  an 
unnavigable  natural  stream  subject  to  r^^- 
lation  and  control  as  such  under  the  police 
powers  of  the  city  of  Sault  Ste.  Marie;  and 

Whereas,  the  city  of  Sault  Ste.  Marie  has 
heretofore  established  said  existing  water 
course  for  the  purpose  of  public  drainage 
and  sewerage,  and  has  accepted  and  taken 
upon  itself  all  the  burden  incident  to  pro- 
viding the  means  of  accommodating  public 
travel  across  said  water  course;  and 

Whereas,  it  is  the  opinion  of  the  common 
council  of  said  eity  that  it  is  for  the  public 


interest,  and  it  is  a  necessary  sanitary  meas- 
ure, that  said  existing  water  course  be  deep- 
ened, enlarged,  and  improved,  and  a  diver- 
sion made  from  its  present  course  so  as  to 
provide  a  more  direct  outlet,  and  that  the 
rights  of  the  city  of  Sault  Ste.  Marie  to  use 
the  same  for  public  drainage  and  sewerage 
purposes  be  confirmed;  and 

Whereas,  the  Lake  Superior  Power  Com- 
pany, a  corporation  created  and  existing 
under  and  by  virtue  of  the  laws  of  the  Prov- 
ince of  Ontario,  in  the  Dominion  of  Canada, 
is  the  owner,  except  at  street  crossings,  of 
the  land  through  which  said  water  course 
runs,  and  also  the  land  through  which  it  is 
proposed  the  diversion  from  said  water 
course  shall  run;  and 

Whereas,  Edward  V.  Douglas,  of  Philadel- 
phia, Pennsylvania,  by  assignment  from  the 
said  Lake  Superior  Power  Company,  has  full 


stitutes  property  that  cannot  be  taken  for 
public  use,  ^except  upon  payment  of  just 
compensation.  Edmison  v.  Lowry,  3  S.  D. 
77,  17  L.R.A.  276,  44  Am.  St.  Rep.  774,  52 
N.  W.  683,  arguendo. 

"The  plaintiff's  right  to  the  alley  is  in 
the  nature  of  an  easement, — a  private  right 
of  way  over  land  which  does  not  belong  to 
him;  .  .  .  and,  when  he  recovers  dam- 
ages for  the  destruction  of  that  right  of 
way,  he  will  recover  in  the  same  manner 
and  to  the  same  extent  as  though  he  had 
sued  the  owner  of  the  land  for  the  destruc- 
tion of  his  right  of  way;  and  the  measure 
of  his  damages  will  not  be  the  value  of  the 
land,  nor  the  value  of  its  entire  use,  but 
merely  the  value  of  his  own  right  of  way 
over  the  land."  Central  Branch  Union  P. 
R.  Co.  V.  Andrews,  30  Kan.  590,  2  Pac.  677. 

If  A.  has,  as  appurtenant  to  his  lot,  an 
easement  for  right  of  way  over  the  adjoin- 
ing land,  and  such  adjoining  land  is  taken 
for  railroad  purposes,  the  destruction  or 
impairment  of  the  easement  of  right  of  way 
is  within  the  meaning  of  the  word  "taking," 
as  used  in  the  Constitution,  as  fully  as  is 
the  depriving  of  the  owner  of  the  use  and 
possession  of  his  corporeal  property.  Adams 
V.  Chicago,  B.  &  N.  R.  Co.  39  Minn.  286,  1 
L.R.A.  493,  12  Am.  St.  Rep.  644,  39  N.  W. 
629,  arguendo. 

The  last  decision  was  expressly  followed 
in  Lamm  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
46  Minn.  71,  10  L.R.A.  268,  47  N.  W.  455, 
where  it  was  held  that  the  owner  of  a  lot 
abutting  on  a  public  street  has,  as  appur- 
tenant to  the  lot,  and  i<idependently  of  the 
ownership  of  the  fee  in  the  street,  an  ease- 
ment for  access  which  constitutes  property 
which  cannot  be  taken  from  him  without 
compensation. 

An  abutting  owner  has  a  right  of  ingress 
and  egress  to  his  property;  and,  if  this  is 
taken  away,  or  impaired,  or  encumbered, 
without  his  consent,  it  is  a  taking  of  pri- 
vate property  for  a  public  purpose,  for 
which  he  is  entitled  to  compensation.  Ham- 
16  L.RA.(N.S.) 


ilton  County  v.  Rape,  101  Tenn.  222,  47 
S.  W.  416. 

A  statute  which  aims  to  protect  a  city 
from  liability  for  the  impairment  of  a  lot 
owner's  easement  of  access  to  his  lot  is  un- 
constitutional, since  that  is  a  taking  of  his 
private  property  for  public  use  without 
compensation.  Coyne  v.  Memphis,  118  Tenn. 
661,  102  S.  W.  355. 

Owners  of  lots  bordering  upon  a  public 
street  have  an  easement  of  way  in  the 
street,  in  addition  to  the  use  of  it  in  com- 
mon with  people  generally.  This  additional 
right  of  way  is  private  property,  within 
the  protection  of  tJie  law,  as  much  as  if  it 
were  corporeal  property,  and  cannot  be 
taken  for  public  use  without  compensation. 
Like  any  other  property,  it  may  be  taken  for 
public  use  upon  compensation.  Anderson  v. 
Turbeville,  6  Coldw.  160. 

The  right  to  the  free  use  of  adjacent 
streets  is  as  much  property  as  the  lot  it- 
self; and  whatever  injures  or  destroys  that 
easement  is  to  that  extent  a  damage  to  the 
lot  itself,  and  the  lot  owner  has  a  remedy 
therefor  under  the  Constitution,  which  pro- 
vides that  private  property  shall  not  be 
taken  for  public  use  without  just  compen- 
sation. Thurston  v.  St.  Joseph,  61  Mo.  610, 
11  Am.  Rep.  463.  But  see  Missouri  cases 
in  subd.  III.,  infra,  under  a  later  constitu- 
tional provision. 

The  construction  of  an  impassable  barrier 
around  property,  by  which  the  owner's  ac- 
cess to  it  would  be  destroyed,  would  be  no 
less  a  taking  of  it  in  the  sense  of  the  Con- 
stitution than  would'  be  the  owner's  expul- 
sion from  the  premises.  Dana  v.  Rock 
Creek  R.  Co.  7  App.  D:  C.  482. 

A  direct,  permanent  injury  to,  or  destruc- 
tion of,  the  right  of  ingress  and  egress  over 
a  private  right  of  way  vested  in  a  landown- 
er would,  to  the  extent  of  the  damage  ac- 
tually sustained,  be  the  taking  of  private 
property  for  public  use.  Central  Trust  Co. 
V.  Hennen,  33  C.  C.  A.  189,  61  U.  S.  App. 
714,  90  Fed.  593. 

The  closing  up  of  one  end  of  an  alley. 
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right  to  enter  upon  and  occupy  the  said 
lands  for  the  purpose  of  deepening,  enlar- 
ging, improving,  diverting,  and  changing  the 
course  of  said  water  course ;  and 

Whereas,  the  said  Edward  V.  Douglas 
purposes  that  he  or  his  assigns  shall  secure 
full  title  to  the  said  lands,  and  shall  deepen, 
enlarge,  improve,  divert,  and  change  the 
course  of  said  water  course  and  use  the 
same  for  the  development  of  water  power  to 
the  extent  of  at  least  forty  thousand  (40,- 
000)  hydraulic  horse  power  and  other  pur- 
poses not  inconsistent  with  the  rights  of  the 
city  of  Sault  Ste.  Marie;  and 

Whereas,  the  said  Edward  V.  Douglas  has 
filed  with  the  recorder  of  the  city  of  Sault 
Ste.  Marie  for  the  approval  of  the  common 
council  of  said  city,  a  map  showing  the  lands 


proposed  to  be  devoted  to  said  improvement 
and  the  approximate  boundaries  and  course 
and  direction  of  said  improved  water  course 
and  where  it  will  cross  the  several  streets 
and  alleys  of  said  city  of  Sault  Ste.  Marie; 
and 

Whereas,  the  said  Edward  V.  Douglas 
seeks  from  said  city  of  Sault  Ste.  Marie,  for 
himself  and  his  assigns,  the  perpetual  and 
continuing  right  to  be  held  appurtenant  to 
and  not  alienable  from  the  ownership  of  tho 
lands  herein  referred  to  and  designated  on 
said  map,  to  enter  upon  and  occupy  for  the 
purposes  of  locating,  constructing,  and  main- 
taining said  water  course  as  existing  and 
proposed,  such  portions  of  the  public  streets 
and  alleys  of  said  city  as  may  be  necessary 
for  the  purpose  expressed;  and 


which  materially  interferes  with  access  to 
lots  abutting  thereon,  is  not  a  mere  incon- 
venience shared  in  common  with  the  gen- 
eral public,  but  an  absolute  deprivation  of 
a  property  right  inhering  in  the  lot  owner 
individually,  for  which  he  may  recover  dam- 
ages. Pennsylvania  Co.  v.  Stanley,  10  Ind. 
App.  421,  37' N.  E.  288,  38  N.  E.  421. 

The  right  to  use  a  street  in  a  town  ad- 
joining a  lot  abutting  on  it  is  as  much  prop- 
erty as  the  lot  itself,  and  the  legislature 
has  as  little  power  to  take  away  one  as  the 
other.     Haynes  v.  Thomas,  7  Ind.  38. 

The  owners  of  lots  abutting  on  a  street 
have  a  peculiar  and  distinct  interest  in  the 
easement  in  the  street  in  front  of  their 
lots.  It  is  distinguished  from  the  interest 
of  the  general  public  in  that  it  becomes  a 
right  appendant  to  the  contiguous  grounds. 
It  is  as  much  a  valuable  property  right  as 
the  lot  itself.  Indiana,  B.  A  W.  R.  Co.  v. 
Eberle,  110  Ind.  542,  69  Am.  Rep.  225,  11 
K.  E.  467. 

The  right  of  access  over  a  right  of  way 
is  an  incident  to  the  ownership  of  prem- 
ises, and  cannot  be  taken  away  or  de- 
stroyed without  liability  to  the  extent  of 
the  damage  actually  incurred.  Cincinnati, 
R.  &  M.  R.  Co.  V.  Miller,  36  Ind.  App.  26, 
72  N.  E.  827,  73  N.  E.  1001. 

The  erection  of  a  permanent  building 
across  a  street  cutting  off  an  abutting  own- 
er from  the  direct  way  to  the  business  por- 
tion of  the  city,  and  placing  his  property 
in  a  cul-de-sac  with  the  base  in  the  direc- 
tion of  the  most  frequented  part  of  the  city, 
is  a  special  injury  for  which  he  must  be 
compensated.  So  far  as  a  street  is  neces- 
sary to  a  free  and  convenient  way  for  travel 
to  and  from  a  lot,  the  right  of  the  lot  owner 
to  use  it  for  that  purpose  is  appurtenant 
to  his  premises,  is  essential  to  its  enjoy- 
ment, and  is  as  inviolable  as  his  right  to 
the  use  of  the  property  itself.  O'Brien  v. 
Central  Iron  4  Steel  Co.  158  Ind.  218,  67 
L.R.A.  608,  92  Am.  St.  Rep.  305,  63  N.  E. 
302. 

But  see  an  early  Indiana  case  in  subd. 
III.,  infra,  which  seems  to  regard  the  en- 
croachment as  in  the  nature  of  a  consequen- 
tial injury. 
16  L.Rjl.(NJS.) 


The  destruction  of  ingress  and  egress  over 
a  private  way  by  the  construction  of  a 
county  bridge  is  a  taking  of  private  prop- 
erty within  the  inhibition  of  the  Constitu- 
tion. Frater  v.  Hamilton  County,  90  Tenn. 
661,  19  S.  W.  233. 

So,  where  a  viaduct  was  constructed  in  a 
street,  which  completely  destroyed  it  for 
street  purposes.  Spencer  v.  Metropolitan 
Street  R.  Co.  120  Mo.  154,  22  L.R.A.  668, 
23  S.  W.  126. 

So,  a  structure  30  feet  wide  in  the  mid- 
dle of  the  street,  intended  as  an  approach 
to  a  toll  bridge.  Willamette  Iron  Works 
V.  Oregon  R.  &  Nav.  Co.  26  Or.  224,  29  L.R. 
A.  88,  46  Am.  St.  Rep.  620,  37  Pac.  1016. 

The  laying  of  a  third  track  in  a  street 
where  there  are  already  two  is  such  an 
interference  with  the  abutting  owner's  ease- 
ment of  access  as  to  constitute  a  taking  of 
his  property.  Dooly  Block  v.  Salt  r>ako 
Rapid  Transit  Co.  9  Utah,  31,  24  L.R.A. 
610,  33  Pac.  229.  But,  under  subd.  III., 
infra,  is  a  later  case  indicating  a  later  con- 
stitutional provision. 

Material  interference  With  ingreds  and 
egress  by  the  construction  of  a  railroad  in 
the  street  is  a  taking  of  private  property 
for  which  compensation  must  be  made. 
South  Bound  R.  Co.  v.  Burton,  67  S.  C. 
515,  46  S.  E.  340. 

The  grounds  of  liability  of  a  railroad 
corporation  for  an  encroachment  upon  the 
rights  of  access  of  an  abutting  owner  is 
not  carelessness  or  negligence  in  the  loca- 
tion of  its  road,  but  a  wrongful  usurpation, 
which  no  legislative  power  can  sanction  un- 
der the  state  Constitution  without  provid- 
ing for  just  compensation.  McQuaid  v. 
Portland  &  V.  R.  Co.  18  Or.  237,  22  Pac. 
809. 

So,  the  construction  of  a  railroad  which 
materially  interferes  with  an  abutter's  ease- 
ment of  access  is  a  taking  of  property,  with- 
in the  meaning  of  the  Constitution.  Cleve- 
land Burial  Case  Co.  v.  Erie  R.  Co.  24  Ohio 
C.  C.  107. 

The  easement  of  access  to  a  lot  abutting  on  a 
street  is  the  owner's  private  property,  within 
the  meaning  of  the  Constitution ;  and  he  is 
entitled  to  recover  for  damages  thereto  by 
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Whereas,  certain  other  privileges  are  de- 
sired by  said  Edward  V.  Douglas  deemed 
necessary  to  carry  out  the  project  referred 
to: 

Therefore,  the  city  of  Sault  Ste.  Marie 
ordains: 

Section  I.  To  Edward  V.  Douglas,  of  Phil- 
adelphia, Pennsylvania,  hereinafter  referred 
to  as  "grantee,"  is  granted  the  right  and 
privilege  of  deepening,  widening,  and  im- 
proving the  water  course  in  the  city  of  Sault 
Ste.  Marie,  commonly  known  as  the  Water- 
Power  Canal,  at  its  intersections  with  the 
public  streets  and  alleys  of  the  city  of  Sault 
Ste.  Marie,  and  to  make  a  deflection  from 
the  same  at  a  point  east  of  Kimball  street 
in  said  city  so  that  it  shall  have  a  more 
direct  outlet  to  the  St.  Mary's  river,  and  to 


enter  upon  and  occupy  such  portions  of  the 
public  streets  and  alleys  of  said  city  as  may 
be  crossed  by  said  water  course  as  it  now 
exists  and  as  it  shall  be  deflected,  and  as 
such  crossing  shall  be  represented  and  set 
forth  on  a  certain  map  on  file  with  the  re- 
corder of  the  city  of  Sault  Ste,  Marie  and 
heretofore  referred  to  as  filed  by  said  gran- 
tee, which  said  map  is  hereby  approved  by 
the  common  council  of  the  city  of  Sault  Ste. 
Marie;  for  the  purpose  of  locating,  con- 
structing, and  operating  said  water  course 
for  the  purposes  of  developing  said  water 
power  and  securing  beneficial  floatage  and 
navigation  privileges;  subject,  however,  to 
such  limitations  and  restrictions  as  are  here- 
inafter expressed. 


the  construction  of  a  railroad  embankment 
in  front  of  his  lot.  McNulta  v.  Ralston,  5 
Ohio  C.  C.  330. 

An  abutting  owner  is  entitled  to  dam- 
ages against  a  railroad  company  for  any 
obstruction  to  the  street  by  earth,  timber, 
or  rails  substantially  affecting  the  use  of 
it  by  him  as  an  appurtenance  to  his  prem- 
ises. Parrot  v.  Cincinnati,  H.  &  D.  R.  Co. 
10  Ohio  St.  624. 

So,  the  use  by  a  railroad  company  of  a 
street  while  reconstructing  its  road,  in  such 
a  manner  as  to  shut  off  all  access  to  an 
abutting  owner,  is  a  direct  taking  of  the 
abutter's  land  during  that  time.  Knapp  & 
C.  Mfg.  Co.  V.  New  York,  N.  H.  4  H.  R.  Co. 
76  Conn.  311,  100  Am.  St.  Rep.  994,  S6  Atl. 
512. 

When  a  railroad  company  seriously  ob- 
structs an  alley  by  constructing  its  road 
therein,  the  abutting  owner  may  consider 
it  as  amounting  to  a  permanent  taking  of 
an  interest  in  his  property,  and  may  re- 
cover damages  accordingly.  Central  Branch 
Union  P.  R.  Co.  v.  Andrews,  26  Kan.  702. 

A  railroad  company  authorized  by  law  to 
lay  its  tracks  in  a  street  may  not  so  use 
the  street  as  to  render  difScult  or  impossible 
the  access  of  the  owners  to  their  land,  with- 
out compensation.  There  is  no  distinction 
between  the  taking  of  private  property  by 
the  actual  invasion  of  it,  and  the  depriva- 
tion of  the  owner's  use  of  it  by  acts  that 
amount  to  the  destruction  or  impairment 
of  that  use.  Dana  v.  Rock  Creek  R.  Co.  7 
App.  D.  C.  482. 

The  abutting  owner  has  special  interests 
and  rights  in  a  public  street,  which  are 
valuable  and  indispensable  to  the  proper 
and  beneficial  enjojrment  of  his  property. 
His  right  to  use  the  street  as  a  street  is  as 
much  property  as  the  lot  itself;  and  neither 
the  public,  nor  a  corporation,  nor  an  in- 
dividual, can  lawfully  deprive  him  of  it 
against  his  will,  without  compensation. 
Theobold  v.  Louisville,  N.  O.  &  T.  R.  Co.  66 
Miss.  279,  4  L.R.A;  735,  14  Am.  St.  Rep. 
664,  6  So.  230.  But  a  later  Mississippi  de- 
cision (snbd.  III.,  infra)  indicates  the  ex- 
istence in  this  state  of  a  constitutional  ■ 
16  L.R.A.(KS.) 


provision   for  compensation   where   private 
property  is  taken  or  damaged. 

The  laying  of  tracks  up<ni  the  half  of  a  _ 
street  nearest  a  lot  owner,  and  the  build- ' 
ing  of  a  fence  near  the  outer  edge  of  the 
paved  sidewalk  in  front  of  his  store,  cut- 
ting off  all  direct  communication  between 
his  lot  and  the  main  roadway,  is  a  taking 
of  his  property  which  entitles  him  to  dam- 
ages. McKeon  v.  New  York,  N.  H.  &  H.  R. 
Co.  76  Conn.  343,  61  L.R.A.  730,  53  Atl. 
656. 

So,  where  the  proximity  of  a  railroad  to 
a  dwelling  is  such  as  to  prevent  the  rea- 
sonable egress  and  ingress  from  and  to  the 
premises,  it  becomes  a  taking  of  private 
property  for  public  use,  for  which  compen- 
sation must  be  made.  Stickley  v.  Chesa- 
peake &  O.  R.  Co*  93  Ky.  323,  20  S.  W.  26,1. 

The  lot  owner  has  a  peculiar  private  use 
in  the  street  which  is  an  incident  of  his 
title  to  the  lot,  and  of  which  he  cannot  be 
deprived  without  compensation.  Holmes  v. 
Louisville,  etc.  R.  Co.  16  Ky.  L.  Rep.  318. 

The  principle  that  the  easement  of  access 
is  an  absolute  and  vested  right  in  the  own- 
ers of  abutting  property  is  recognized  in 
Louisville  A  N.  R.  Co.  v.  Finley,  7  Ky.  L. 
Rep.  129. 

A  railroad  company  has  no  right  so  to 
construct  its  road  in  a  public  street  as  se- 
riously to  deprive  a  lot  owner  of  ingress 
and  egress  to  and  from  his  premises,  with- 
out compensating  hira  therefor.  The  depriva- 
tion of  such  use  is  an  encroachment  upon  the 
use  of  his  property,  and  his  right  to  its  un- 
interrupted enjoyment,  resulting  in  direct 
injury.  Louisville  &  N.  R.  Co.  v.  Finley,  86 
Ky.  294,  5  S.  W.  753. 

The  right  of  access  from  a  street  to  his 
land  is  a  property  right  of  the  owner  of 
land  abutting  on  the  street.  It  has  been 
called  the  easement  of  access;  and  it  is  so 
far  regarded  as  private  property  that  not 
even  the  legislature  can  take  it  away  and 
deprive  the  owner  of  it  without  compensa- 
tion. Macon  v.  Wing,  113  Ga.  00,  38  8.  E. 
392. 

"Any  injury  to  the  property  of  an  indi- 
vidual, which  deprives  the  owner  of  the  or- 
dinary use  of  it,  is  equivalent  to  a  taking. 
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Sec.  8.  The  said  grantee  and  his  assigns 
shall  construct  a  canal  producing  at  least 
forty  thousand  (40,000)  hydraulic  horse 
power,  and  shall,  within  three  years  after 
the  passage  of  this  ordinance  and  forever 
thereafter,  provide  for  that  portion  of  the 
city  of  Sault  Ste.  Marie  lying  south  of  said 
water  course  as  proposed  to  be  improved 
and  changed,  such  access  to  said  water 
course  as  may  be  necessary  to  accommodate 
the  needs  of  public  sewerage  and  drainage 
of  said  portion  of  said  city,  through  screened 
discharge  pipes  to  be  permanently  set  into 
and  maintained  by  said  grantee  or  his  as- 
signs, in  the  south  embankment  of  said  wa- 
ter course  at  its  intersection  with  all  streets 
and  alleys,  or,  in  lieu  thereof,  if  deemed  in- 
sufficient by  the  common  council  for  ade- 


quate sewerage  and  drainage,  through  a 
trunk  sewer  to  be  laid  by  said  grantes  or 
his  assigns,  and  to  be  renewed  from  time  to 
time  as  necessity  may  require,  and  main- 
tained at  a  size  sufficient  to  adequately  ac- 
commodate said  sewerage  and  drainage 
along  the  south  side  of  said  water  course, 
which  said  trunk  sewer  shall  have  an  out- 
let or  outlets  into  said  water  course  at  such 
places  and  also  into  St.  Mary's  river  as  a 
terminal  outlet  as  said  grantee  shall  pro- 
vide. 

Sec.  0.  In  consideration  of  the  fact  that 
the  improvement  of  said  water  course  will 
provide  the  city  of  Sault  Ste.  Marie  with 
permanent  sewerage  and  drainage  facilities 
that  will  obviate  the  necessity  of  the  con- 
struction and  maintenance  by  said  city  of  a 


and  entitles  him  to  compensation."  South 
Carolina  R.  Co.  v.  Steiner,  44  Oa.  646.  In 
this  case  it  was  an  obstruction  to  free  in- 
gress and  egress  by  the  construction  of  a 
railroad  in  the  street. 

So.  where  there  is  such  an  obstruction, 
the  abutter  may  treat  it  as  a  quasi  condem- 
nation of  a  certain  interest  in  his  property, 
and  recover  the  consequent  depreciation  in 
value;  and  such  recovery  is  an  assent  on 
his  part  to  such  manner  of  using  the  high- 
way by  the  railroad  company,  and  concludes 
both  him  and  all  subsequent  owners  of  the 
lot.  Central  Branch  Union  P.  R.  Co.  v. 
Twine,  23  Kan.  585,  33  Am.  Rep.  203. 

The  statute  provision  for  the  assessiuent 
of  damages  for  the  taking  of  land  by  a 
railroad  company  for  the  construction  of  a 
road  extends  to  the  injury  occasioned  by  the 
interruption  of  the  land  owner's  passage 
from  one  part  of  his  land  to  another.  Ma- 
son V.  Kennebec  A  P.  R.  Co.  31  Me.  215. 

The  injury  done  to  adjoining  proprietors 
would  be  the  same  by  obstructing  access  to 
their  places  of  business  by  a  railroad  com- 
pany whether  they  owned  the  bed  of  the 
street  or  not.  The  taking  of  property  with- 
out compensation  is  forbidden  by  the  state 
Constitution.  Phipps  v.  Western  Maryland 
R.  Co.  66  Md.  324,  7  Atl.  556. 

The  easements  of  light  and  air  were  the 
ones  with  which  interference  was  especially 
complained  of  in  Story  v.  New  York  Elev. 
R.  Co.  90  N.  y.  122,  43  Am.  Rep.  146;  but 
the  easement  of  access  is  included,  arguen- 
do, with  the  others,  so  as  to  be  included 
in  the  holding  that  these  easements  are  ap- 
purtenant to  land  abutting  on  a  street  so 
that  they  are  property  within  the  meaning 
of  the  constitutional  provision  that  private 
property  cannot  be  taken  for  public  use 
without  just  compensation. 

So,  abutters  upon  a  public  street,  claim- 
ing title  to  their  premises  by  grant  from 
the  municipal  authorities  which  contains  a 
covenant  that  a  street  to  be  laid  out  in  front 
of  such  property  shall  forever  thereafter  con- 
tinue as  a  public  street,  acquire  an  easement 
in  the  bed  of  the  street  for  ingress  and  agress 
to  and  from  their  premises;  and  the  owner- 
ship of  such  an  easement  is  an  interest  in 
15  L.R.A.(N.S.) 


real  estate  constituting  property,  within  the 
meaning  of  that  term  as  used  in  the  state 
Constitution;  and  compensation  must  be 
made  therefor  before  it  can  lawfully  be 
taken  from  its  owner  for  public  use.  Lahr 
V.  Metropolitan  Elev.  R.  Co.  104  N.  Y.  268, 
10  N.  E.  628. 

And  so,  the  rights  of  abutting  owners 
in  the  street  are  private  property  with- 
in the  meaning  of  the  Constitution; 
and  they  cannot  be  taken  by  the  construc- 
tion of  an  elevated  roftd  in  the  street  with- 
out compensation,  whether  by  legislative  au- 
thority or  not.  Abendroth  v.  Manhattan  R. 
Co.  122  N.  Y.  1,  11  L.R.A.  634,  19  Am.  St 
Rep.  461,  25  N.  E.  496. 

And  the  owner  of  a  lot  abutting  on  a 
city  street,  the  fee  of  which  is  in  the  mu- 
nicipality, has,  by  virtue  of  proximity,  spe- 
cial and  peculiar  rights  in  the  street  not 
common  to  citizens  at  large,  in  the  nature 
of  easements  therein,  constituting  property 
of  which  he  cannot  be  deprived  by  the  leg- 
islature, or  municipality,  or  both,  without 
compensation.  Kane  v.  New  York  Elev.  R. 
Co.  125  N.  Y.  164,  11  L.R.A.  640,  26  N.  E. 
278. 

While  the  legislature  has  the  power  to 
provide  for  the  removal  of  grade  crossings 
of  city  streets  by  steam  railroads,  still  the 
owners  of  property  abutting  upon  the 
streets,  though  their  title  extends  only  to 
the  margin  thereof,  have  the  incorporeal 
rights  of  light,  air,  and  access,  in  the  na- 
ture of  easements,  in  the  streets  them- 
selves, which  constitute  private  property, 
and  of  which  they  cannot  be  deprived  by  the 
legislature,  or  the  city,  or  both,  without 
compensation,  under  the  state  Constitution. 
Egerer  v.  New  York  C.  A  H.  R.  R.  Co.  70 
App.  Div.  421,  75  N.  Y.  Supp.  476. 

So,  upon  appeal,  it  was  held  that  the  dis- 
continuance by  act  of  legislature  of  a  por- 
tion of  a  street  in  front  of  an  abutting  lot, 
and  the  building  of  a  railroad  embankment 
thereon,  which  practically  cuts  off  access 
thereto,  gives  the  lot  owner  a  right  to  re- 
cover, because  this  easement  of  access  con- 
stitutes property  and  the  Constitution  im- 
poses the  restraint  upon  the  legislature 
that  it  shall  not  appropriate  private  prop- 
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trunk  sewer  that  would  involve  great  ex- 
pense, the  city  of  Sault  Ste.  Marie  agrees 
as  a  condition  precedent  to  its  entering  up- 
on and  enjoying  the  additional  sewerage  and 
drainage  facilities  afforded  by  the  improve- 
ment of  said  water  way,  as  follows:  First. 
That,  upon  completion  of  said  construction, 
and  within  ninety  days  after  written  notice 
thereof,  given  by  said  grantee  or  his  assigns, 
of  the  completion  thereof,  it  will,  at  its  own 
cost  and  expense,  remove  the  bridges  main- 
tained across  said  water  course  during  said 
period  of  construction,  except  bridges  at 
Maple  street  and  Hay  Lake  road,  which  shall 
be  removed  by  grantee.  Second.  That  all 
bridges  thereafter  constructed  across  said 
water  course  by  said  city  shall  be  one-span 
bridges  from  crest  to  crest  of  the  embank- 


ment of  said  water  course,  not  exceeding 
260  feet,  and  shall  be  of  a  height  above  said 
water  course  that  will  have  a  clearance 
above  the  Lake  Superior  level  of  5  feet;  the 
Lake  Superior  level  herein  referred  to  being 
at  an  elevation  of  (601.5)  six  hundred  and 
one  and  five  tenths  feet  above  New  York 
datum.  Third.  That,  for  a  period  of  twen- 
ty years  after  the  completion  of  the  im- 
provements of  said  water  course  as  herein 
proposed,  the  city  of  Sault  Ste.  Marie  shall 
pay  to  said  grantee  or  his  assigns,  the  full 
sum  of  $10,000  per  annum,  payable  on  or 
before  the  Ist  day  of  June  of  each  year  after 
the  improvements  proposed  shall  have  been 
completed,  $6,000  of  which  shall  not  be  pay- 
able for  any  year  in  which,  under  the  oper- 
ation of  existing  laws  relating  to  general 


erty  to  public  use  without  just  compensa- 
tion therefor.  Egerer  v.  New  York  C.  &  H. 
R.  R.  Co.  130  N.  Y.  108,  14  L.R.A.  381,  29 
N.  E.  95. 

Owners  of  lots  abutting  on  a  city  street, 
the  fee  of  which  is  in  the  municipality  for 
street  uses,  although  they  have  no  title  to 
the  soil,  are  nevertheless  entitled  to  the 
benefit  of  the  street  in  front  of  their  prem- 
ises for  access  and  other  purposes,  of  which 
they  cannot  be  deprived  except  upon  com- 
pensation. Reining  v.  New  York,  L.  &  W. 
R.  Co.  128  N.  Y.  167,  14  L.R.A.  133,  28 
N.  E.  640. 

The  right  of  a  lot  owner  to  the  use  of  the 
adjoining  street  is  as  much  property  as  the 
lot  itself;  and  the  legislature  can  no  more 
deprive  a  man  of  one  than  of  the  other 
without  compensation.  Jyackland  v.  North 
Missouri  R.  Co.  31  Mo.  180. 

There  is  no  doubt  that  the  right  of  an 
owner  of  a  lot  in  a  town  or  city  to  the  use 
of  the  adjoining  street  is  a  property  right. 
and  a  right  of  which  he  cannot  be  deprived 
without  just  compensation.  Rude  r.  St. 
Louis,  93  Mo.  408,  6  S.  W.  257. 

The  right  of  a  lot  owner  to  use  the  ad- 
joining street  is  a  property  right  of  which 
he  ;annot  be  deprived  without  just  compen- 
sation. So,  a  railroad  company  is  liable 
for  serious  impairment  of  right  to  access  of 
an  adjoining  owner  caused  by  constructing 
approaches  to  a  bridge  across  its  tracks. 
Martin  v.  Chicago,  S.  F.  &  C.  R.  Co.  47  Mo. 
App.  457. 

So,  an  abutter's  right  to  use  the  street 
is  as  much  property  as  the  lot  itself.  Ste- 
phenson v.  Missouri  P.  R.  Co.  68  Mo.  App. 
642. 

Abutting  property  owners  on  an  alley 
have  property  rights  in  the  entire  alley,  not 
shared  by  the  general  public;  and  the  city 
may  not  obstruct  any  part  of  the  alley  so 
as  to  injure  an  abutting  owner's  ingress  and 
egress.  Dries  v.  St.  Joseph,  98  Mo.  App. 
fill,  73  8.  W.  723. 

The  right  of  an  owner  of  a  lot  abutting 
on  a  public  highway,  to  have  free  and  un- 
disturbed access  to  his  property  over  the 
adjacent  highway,  is  as  inviolable  and  sa- 
cred as  his  right  to  the  property  itself.  The 
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use  of  the  adjoining  highway  is  a  property 
right  of  which  he  cannot  be  deprived  with- 
out compensation.  Farrar  v.  Midland  Elec- 
tric R.  Co.  101  Mo.  App.  140,  74  S.  W. 
500.  But  later  Missouri  cases  in  subd.  IIL, 
infra,  indicate  a  change  in  constitutional 
provision  in  that  state. 

When  a  railroad,  in  constructing  its  road, 
destroys  the  easement  of  access  of  a  riparian 
owner,  the  owner  may  recover  such  damage 
as  he  has  actually  sustained,  since  his  ease- 
ment was  an  element  in  the  value  of  his 
property.  Selaplaine  v.  Chicago  &  N.  W. 
R.  Co.  42  Wis.  214,  24  Am.  Rep.  386. 

A  city  has  no  power  to,  and  cannot,  au- 
thorize a  railroad  company  so  to  construct 
its  road  in  a  public  street  as  to  cut  off  ac- 
cess to  an  abutting  owner  without  compen- 
sation therefor,  since  such  right  of  access  is 
OS  much  property  as  the  lot  itself.  Hatch 
V.  Tacoma,  O.  A  G.  H.  R.  Co.  6  Wash.  1,  32 
Pac.  1063;  Silsby  v.  Tacoma,  O.  A  G.  H.  R. 
Co.  6  Wash.  295,  32  Pac.  1067. 

The  easement  of  access  is  property,  which 
cannot  be  £aken  for  public  use  by  an  elec- 
tric railway  company  building  a  trestle  in 
the  street,  without  compensation  being  first 
made  therefor.  State  ex  rel.  Smith  v.  Su- 
perior Court,  30  Wash.  219,  70  Pac.  484. 

In  BO  far  as  a  public  square  was  necessary 
to  the  free  and  convenient  way  for  travel 
to  and  from  a  lot,  the  owner's  right  to  its 
use  for  that  purpose  was  appurtenant  to  her 
premises;  and,  upon  its  vacation  as  public 
ground,  she  was  entitled  to  damages.  Borg- 
hart  V.  Cedar  Rapids,  126  Iowa,  313,  68 
L.R.A.  306,  101  N.  W.  1120. 

The  above  cases  show  the  decisions  which 
have  been  made  in  accordance  with  what  the 
courts  deciding  them  have  construed  to  be 
the  spirit  of  the  statute  in  regard  to  the 
meaning  of  the  word  "taking."  In  the  fol- 
lowing subdivision  are  decisions  where  courts 
have  kept  to  the  letter  of  the  meaning  of 
that  word,  refusing  to  consider  cutting  off 
access  any  more  than  an  injury  to  property 
rights  at  the  most,  and  not  a  "taking." 

III.  Cutting  off  access  as  an  injury. 

There  has  been  considerable  reluctance  on 
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taxation,  the  assessed  valuation  of  tlie  lands 
occupied  by  said  water  course  and  appurte- 
nances thereto  and  the  improvements  there- 
on does  not  exceed  the  sum  of  $500,000 :  Pro- 
vided, however,  that  all  obligations  for  said 
$6,000  per  annum  shall  cease  in  case-  there 
shall  be  passed  and  approved  at  the  pext 
term,  or  any  subsequent  session,  of  the  legis- 
lature of  the  state  of  Michigan,  an  act  put- 
ting the  company  which  shall  own  such  prop- 
erties on  a  basis  of  paying  specific,  in  lieu 
of  genera],  taxes,  to  be  fixed  at  the  sum  of 
1  per  cent  per  annum  of  the  capital  stock  of 
said  company,  which  shall  not  be  less  than 
five  hundred  thousand  ($600,000)  dollars. 

Sec.  10.  The  Michigan  Lake  Superior  Pow- 
er Company  as  assignee  of  Edward  V.  Doug- 
las, grantee  hereunder,  its  successors  and  as- 


signs, shall  furnish  all  material  and  labor, 
and  complete  ready  for  use  by  the  city  of 
Sault  Ste.  Marie  in  the  construction  of  high- 
way bridges  across  the  said  canal,  suitable 
masonary  shore  abutments  for  the  support 
of  said  bridges  and  their  appurtenances  at 
the  following  street  crossings,  viz.:  On  or 
before  August  1,  1901,  at  the  crossing  of 
said  canal  with  Spruce  avenue  and  John- 
stone street;  on  or  before  October  1,  1901, 
at  the  crossing  of  Fort  street  and  Bingham 
avenue;  on  or  before  July  1,  1902,  at  the 
crossing  of  such  other  streets  as  the  common 
council  may,  by  resolution,  designate  on  or 
before  Septeml>er  1,  1901.  Said  abutments 
shall  be  of  such  dimensions  as  may  be  nec- 
essary to  properly  and  safely  carry  such 
highway  bridge  or  bridges  as  may  be  placed 


the  part  of  courts  in  various  jurisdictions 
toward  considering  anything  a  "taking," 
within  the  meaning  of  the  Constitution, 
which  was  not  a  physical  encroachment  on 
land.  They  are  willing  to  consider  the  right 
of  access  an  easement,  and  partaking  of  the 
nature  of  a  property  right,  but  have  in 
numerous  instances  drawn  the  line  when  it 
came  to  calling  an  impairment  thereof  a 
"taking," — regarding  it  rather  as  an  injury 
to  a  property  right. 

This  view  is  presented  in  Hurt  v.  Atlanta, 
100  Ga.  274,  28  S.  E.  66,  where  it  is  said 
that  the  "taking"  referred  to  in  the  Consti- 
tution means  a  physical,  tangible  appropri- 
ation of  the  property  of  another;  that,  be- 
yond a  doubt,  an  easement  is,  in  a  sense, 
"property,"  but,  treating  the  right  of  in- 
gress and  egress  of  an  abutting  owner  as  an 
easement,  the  destruction  or  impairment  of 
the  same  cannot  be  regarded  as  a  taking  of 
property,  within  the  meaning  of  the  Con- 
stitution. 

And  Earl,  J.,  dissenting  in  Story  v. 
New  York  Elev.  R.  Co.  90  N.  Y.  122,  43  Am. 
Rep.  146,  said:  "We  should  not  be  embar- 
rassed by  any  subtle  meaning  to  be  given  to 
the  word  'property'  in  the  constitutional 
provision.  The  broad  meaning  sometimes 
g^ven  to  it  by  law  writers  whose  definitions 
are  more  apt  to  confuse  than  enlighten 
.  .  .  was  probably  not  in  the  minds  of 
the  framers  of  our  Constitution;  they  must 
be  supposed  to  have  used  the  word  in  its 
ordinary  and  popular  signification,  as  rep- 
resenting something  that  can  be  owned  and 
possessed  and  taken  from  one  and  trans- 
ferred to  another.  In  popular  parlance 
there  is  a  distinction  between  taking  prop- 
erty and  injuring  property." 

It  seems  illogical  to  admit,  as  was  done 
in  the  Hurt  Case,  supra,  that  the  easement 
of  access  is  property,  and  then  to  decide 
that  its  destruction  is  not  a  taking.  It 
would  seem  that  confusion  must  have  result- 
ed from  the  conception  that  the  public,  not 
having  appropriated  the  easement  to  its  use, 
did  not  take  it.  But  the  Constitution  was 
not  adopted  primarily  as  a  convenient  means 
for  collecting  the  price  of  property  sold  to 
the  public,  but  to  protect  the  individual 
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against  the  tendency  of  the  public  to  cast 
its  burdens  on  him.  The  sum  of  the  advan- 
tages accruing  from  holding  the  title  to  a 
parcel  of  land  makes  up  its  value  and  this 
value  is  property,  the  destruction  of  any  por- 
tion of  which  by  actively  preventing  its  en- 
joyment by  physical  obstruction  is  a  taking 
of  property;  and,  when  the  public  needs  re- 
quire such  destruction,  there  arises  the  con- 
dition which  the  Constitution  was  designed 
to  prevent,  the  taking  of  private  property 
for  public  benefit.  It  is  obviously  imma- 
terial that  this  destruction  is  of  the  means 
of  access  to  a  parcel  of  land,  because  the 
means  of  access  is  property,  and  its  de- 
struction a  taking,  as  surely  as  would  be  the 
destruction  of  a  building  on  the  land  for 
some  purpose  necessary  to  the  public  wel- 
fare. 

The  tendency  in  the  courts  to  overlook 
this  fact  has  in  a  number  of  states  resulted 
in  legislation  providing  for  compensation  to 
owners  of  land  if  their  property  is  "taken" 
or  damaged,  and,  under  this  clause,  the 
courts  have  held  encroachments  upon  the 
right  of  access  included. 

This  is  clearly  shown  in  the  case  of  Rig- 
ney  v.  Chicago,  102  III.  64.  Previous  to  the 
adoption  of  the  present  Constitution  in  Illi- 
nois, it  was  the  rule  in  that  state  that  any 
actual  physical  injury  to  private  property 
by  reason  of  the  construction  of  a  public 
improvement  in  a  street,  whereby  its  ap- 
propriate enjoyment  was  materially  inter- 
rupted, was  regarded  as  a  taking  of  private 
property,  within  the  meaning  of  the  Con- 
stitution, to  the  extent  of  the  damages  sus- 
tained. This  construction,  making  an  actual 
physical  invasion  of  the  property  affected 
the  test  in  every  case,  excluded  from  the 
benefits  of  the  Constitution  many  cases  of 
great  hardship  where,  while  there  was  no 
actual  physical  injury  to  the  property,  yet 
the  approaches  to  it  were  so  cut  off  and 
destroyed  as  to  leave  it  almost  valueless. 
Under  this  condition  of  affairs,  the  framers 
of  the  present  Constitution  declared  therein 
that  "private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  com- 
pensation." Under  this  Constitution,  it  was 
held   that,   where   the   eity   materially  im- 
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thereon,  either  in  the  first  instance,  or  at 
any  subsequent  time,  of  the  width  of  the 
bridges  at  present  constructed  and  under 
construction:  Provided,  however,  if  the 
common  council  shall  hereafter  determine  to 
construct  bridges  of  greater  width  than 
those  at  present  constructed  or  planned  at 
Ashmun  street,  or  Fort  street,  or  Portage 
avenue,  the  said  Michigan  Lake  Superior 
Power  Company,  its  successors  or  assigns, 
shall  provide  for  such  highway  bridge  or 
bridges  by  such  addition  to  its  abutment 
construction  as  may  be  necessary  and  ad- 
equate support  for  such  widened  highway 
bridges ;  said  bridges  to  be  limited  to  a  road- 
way width  of  not  to  exceed  34  feet,  and  all 
abutments  shall  be  located  with  face  on  em- 
bankment crest  alignment  and  at  right  an- 


gles with  the  center  line  of  the  bridge,  and 
they  shall  be  on  such  foundations  and  of 
such  a  character  and  stability  as  to  properly 
and  safely  carry  such  highway  bridge  or 
bridges  with  all  the  public  travel  incident 
thereto  including  street  cars  and  street  rail- 
ways; and  the  said  Michigan  Lake  Superior 
Power  Company,  its  successors  and  assigns, 
shall,  after  the  completion  of  said  abut- 
ments and  at  all  times  thereafter,  maintain 
the  same  and  each  and  every  thereof,  in- 
cluding the  abutments  previously  con- 
structed at  the  crossings  of  Ashmun  street 
and  Portage  avenue  in  said  city,  and  in- 
cluding, also,  any  addition  to  any  abutments, 
in  safe  and  proper  condition,  and  shall  guar- 
antee the  suitability,  stability,  and  suf- 
ficiency of  each  and  all  and  every  part  of 


paired  the  access  of  a  lot  owner  to  his 
premises  on  account  of  jutting  off  a  street 
by  the  construction  of  a  bridge,  the  city 
was  liable  to  the  lot  owner  for  the  damages 
sustained. 

Cutting  off  access  would  be  damaging  the 
property,  within  the  meaning  of  the  Consti- 
tution, and  would  constitute  a  ground  of 
recovery.  Pittsburg,  Ft.  W.  ft  C.  R.  Co.  v. 
Reich,  101  111.  167. 

So,  under  the  Constitution  referred  to,  an 
abutting  owner  was  held  entitled  to  compen- 
sation for  injuries  to  his  right  of  access  by 
embankments  made  by  a  railroad  company 
in  constructing  its  road  in  the  street.  Pekin 
r.  Brereton,  67  III.  477,  16  Am.  Rep.  629. 

And  so,  lowering  the  level  of  water  in 
dock  canals  by  the  construction  of  a  drain- 
age canal,  and  thereby  obstructing  ingress 
and  ^less  to  and  from  bordering  lots,  was  a 
damage  to  private  property  for  public  use 
within  the  meaning  of  the  Constitution. 
Beidler  v.  Sanitary  District,  211  111.  628, 
67  L.R.A.  820,  71  N.  E.  1118. 

Depriving  the  owner  of  a  lot  of  the  right 
of  ingress  and  egress,  which  is  an  incorpo- 
real hereditament,  or  interfering  with  its 
full  enjoyment,  would  undoubtedly  be  a  dam- 
age, within  the  constitutional  provision  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensa- 
tion. Henry  Gaus  ft  Sons  Mfg.  Co.  v.  St. 
Louis,  K.  ft  N.  W.  R.  Co.  113  Mo.  308,  18 
L.R.A.  339,  35  Am.  St.  Rep.  706,  20  S.  W. 
658. 

The  power  of  the  city  to  vacate  streets 
must  be  exercised  subject  to  the  constitu- 
tional provision  that  private  property  shall 
not  be  taken  or  damaged  without  just  com- 
pensation. Heinrich  v.  St.  Louis,  125  Mo. 
424,  46  Am.  St.  Rep.  490,  28  S.  W.  626. 

So,  the  right  of  an  abutting  owner  to  an 
all^  in  the  rear  is  a  property  right;  and 
the  power  to  vacate  it  must  be  exercised 
subject  to  the  constitutional  provision  above 
referred  to.  Christian  v.  St.  Louis,  127  Mo. 
109,  29  S.  W.  996. 

Abutting  owners  have  the  right,  appurte- 
nant to  their  property,  of  access  to  it  over 
the  adjacent  streets  and  alleys;  and  this 
right  is  as  inviolable  as  the  right  to  the 
16  L.B^(N.S.) 


property.  So,  a  city  cannot  authorize  a  rail- 
road company  to  construct  a  railroad  in  an 
alley  when  the  consequence  thereof  would 
be  seriously  to  impair  the  rights  of  access 
of  abutting  owners.  Sherlock  v.  Kansas 
City  Belt  R.  Co.  142  Mo.  172,  64  Am.  St. 
Rep.  551,  43  S.  W.  629. 

So,  the  owner  of  property  abutting  on  a 
public  street  has  an  easement  for  access 
whether  the  fee  to  the  street  is  in  the  mu- 
nicipality, or  in  the  abutting  owners;  and 
this  easement  is  property,  of  which  he  can- 
not be  deprived  without  just  compensation. 
De  Geofroy  v.  Merchants  Bridge  Terminal 
R.  Co.  179  Mo.  698,  64  L.R.A.  959,  101  Am. 
St.  Rep.  524,  79  S.  W.  386. 

Under  a  constitutional  provision  that  no 
person's  property  shall  be  taken,  damaged, 
or  destroyed  without  adequate  compensation 
being  made,  a  lot  owner  is  entitled  to  com- 
pensation for  materially  obstructed  ingress 
and  egress  due  to  the  construction  of  a  rail- 
road in  the  street.  Such  a  provision  not 
only  protects  the  corpus  of  a  man's  prop- 
erty from  being  taken  without  just  compen- 
sation, but  it  also  protects  it  from  being 
damaged  although  not  taken.  Gulf,  C.  ft 
S.  F.  R.  Co.  V.  Graves,  1  Tex.  App.  Civ. 
Cas.   (White  ft  W.)   301. 

Where  a  city  takes  a  public  street  for 
canal  purposes,  thus  cutting  off  access  to 
abutting  owners,  the  city  cannot  escape  lia- 
bility for  the  damages  thereby  sustained 
through  any  charter  provision,  since  the 
right  to  such  compensation  is  secured  by 
the  Constitution,  and  cannot  be  taken  away 
by  the  legislature.  Houston  v.  Kleinecke 
(Tex.  Civ.  App.)   26  8.  W.  250. 

The  building,  among  other  things,  of  an 
embankment,  which  cut  off  ingress  to  and 
egress  from  a  lot,  during  the  authorized  con- 
struction of  a  railroad  through  a  street,  was 
held  not  to  be  a  taking,  within  the  meaning 
of  the  state  Constitution  or  charter  of  the 
railroad  company;  but,  however,  to  be  an  in- 
jury requiring  compensation.  Bradley  v. 
New  York  ft  N.  H.  R.  Co.  21  Conn.  308. 

But  a  later  Connecticut  decision  (subd. 
II.,  supra)  seems  to  regard  a  permanent  en- 
croachment as  a  taking. 

Where  the  Constitution  provides  for  com- 
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Mtid  abntmentB  to  Mfely  carry  such  bridge 
or  bridges  with  all  the  public  travel  incident 
thereto,  including  street  railways;  and,  in 
case  said  abutments,  or  any  thereof,  or  any 
part  thereof,  shall  prove  unsuitable,  or  in- 
sufficient, or  unstable,  or  defective,  or  give 
away,  or  in  any  way  become  improper 
or  unsuitable  or  insufficient  to  carry  any 
such  bridge  or  bridges,  with  all  the  public 
travel  incident  thereto,  including  street  rail- 
ways, the  said  company,  its  successors  or 
assigns,  shall  replace  or  repair  the  same; 
and,  if  said  city  shall  suffer  damages  to  any 
bridge,  or  bridges,  or  property,  or  through 
valid  claim*  made  against  it  for  damages. 


chargeable  in  any  way  to  the  failure  or  in- 
sufficiency of  said  abutments  or  any  thereof, 
said  company,  its  successors  or  assigns,  shall 
pay  all  such  damages,  and  all  costs  and 
charges  accruing  by  reason  thereof,  whether 
to  a  bridge  or  bridges,  or  other  property,  or 
through  claims  made  against  the  said  city, 
and  shall  hold  said  city  harmless  therefrom : 
Provided,  however,  that  said  city,  through 
its  common  council,  upon  completion  of  any 
bridge  or  bridges,  shall  provide  and  con- 
tinuously maintain,  by  ordinance,  regula- 
tions for  the  use  of  said  bridges  by  the  pub- 
lic; prtAibiting  fast  and  improper  driving 
thereon,  and  limiting  the  weight  of  loads  on 


penaation  where  private  property  is  taken 
"or  damaged"  for  public  use,  an  abutting 
owner  may  recover  for  serious  interference 
with  his  right  of  ingress  and  egress  by  the 
construction  and  operation  of  a  railroad  up- 
on a  public  street.  Alabama  ft  V.  R.  Co.  v. 
Bloom,  71  Miss.  247,  16  Sa  72. 

Under  the  section  of  the  state  Constitu- 
tion providing  that  private  property  shall 
not  be  taken  or  damaged  for  public  or  pri- 
vate use  without  just  compensation,  where 
a  lot  abuts  upon  a  highway,  a  party 
using  the  highway  in  such  a  man- 
ner that  it  becomes  impaired  as  a 
means  of  ingress  and  egress  will  be  liable  to 
the  abutting  owner  for  the  consequential 
damages  thereby  arising.  Longmont  v.  Par- 
ker, U  Colo.  386,  20  Am.  St.  Rep.  277,  23 
Pac.  443;  Denver  v.  Bayer,  7  Colo.  113,  2 
Pae.  6. 

A  city  is  liable  for  injuries  to  an  abutting 
owner,  caused  by  a  change  of  grade,  under 
the  Constitution  providing  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  ccmpensation.  Kim- 
ball T.  Salt  Lake  City  (UUh)  10  L.R.A. 
(N.S.)  483,  90  Pac.  395. 

Under  a  statute  providing  that  private 
property  shall  not  be  taken,  appropriated, 
or  damaged  for  public  use  without  just 
compensation,  an  abutting  owner  may  recov- 
er for  obstruction  to  access  by  the  construc- 
tion of  a  railroad  in  the  street  where  there 
was  no  physical  invasion  or  spoliation  of 
his  land.  Hot  Springs  R.  Co.  v.  William- 
son, 46  Ark.  429,  Affirmed  in  136  U.  S.  121, 
34  L.  ed.  366,  10  Sup.  Ct.  Rep.  965. 

The  above  ease  is  expressly  followed  in 
little  Rock,  M.  R.  ft  T.  R.  Co.  v.  Shelton, 
46  Ark.  446,  where  access  was  obstructed  by 
an  excavation.  In  an  early  Indiana  case, 
Protzman  v.  Indianapolis  ft  C.  R.  Co.  9  Ind. 
467,  68  Am.  Dec.  660,  it  was  declared  that 
the  right  of  a  lot  owner  to  use  the  street 
upon  which  his  lot  abuts  is  appurtenant  to 
the  lot,  and  protected  by  the  Constitution, 
and  cannot  be  taken  away  without  compen- 
sation in  the  nature  of  damages  as  for  a 
consequential  injury.  Later  Indiana  cases 
going  on  the  theory  that  cutting  off  access 
U  a  taking  are  set  out  in  subd.  II.,  supra. 

Inconvenience  of  access  resulting  from  the 
building  of  a  stone  bulwark  in  the  street 
by  a  railroad  company  is  a  consequential  in- 
16  L.RJL(N.8.) 


jury  merely,  and  not  a  taking,  within  the 
meaning  of  the  Constitution.  The  lot  owner 
may,  however,  recover  the  damages  he  has 
sustained  thereby.  Garrett  v.  Lake  Roland 
Elev.  R.  Co.  79  Md.  277,  24  L.R.A.  396,  29 
Atl.  830. 

Where  access  to  property  is  rendered  ex- 
tremely dangerous  by  the  operation  of  a  rail- 
road in  front  thereof,  this  is  declared  conse- 
quential injuries,  within  a  constitutional 
provision,  and  held  ground  for  a  recovery 
as  if  it  had  been  an  actual  taking  of  a  por- 
tion of  the  property.  Pennsylvania  Schuyl- 
kill Valley  R.  Co.  v.  Walsh,  124  Pa.  644,  10 
Am.  St.  Rep.  611,  17  AU.  186. 

So,  an  abutting  owner  injured  in  his  ease- 
ment of  access  by  the  construction  of  the 
approach  to  a  bridge  in  the  highway  was 
allowed  to  recover  under  a  statute  which 
gave  the  right  to  recover  damages  for  such 
an  injury,  in  Lafeau  v.  York  County,  20  Pa. 
Super.  Ct.  573. 

Increased  difficulty  of  access  to  property 
from  the  construction  of  a  railroad  in  the 
street  is  treated  as  a  consequential  injury, 
to  be  paid  for,  in  Pittsburgh  Junction  R. 
Co.  V.  McCutcheon,  4  Sadler  (Pa.)  245,  18 
W.  N.  C.  527,  7  Atl.  146. 

The  injury  from  a  serious  impairment  of 
ingress  and  egress  due  to  the  construction 
of  a  high  embankment  in  connection  with 
a  public  road  was  regarded  as  a  consequen- 
tial injury,  for  which  a  remedy  was  given 
by  statute  in  Croll's  Appeal,  2  Pennyp.  246. 

There  was  evidence  in  Chicago  v.  Taylor, 
126  U.  S.  161,  31  L.  ed.  638,  8  Sup.  Ct. 
Rep.  820,  tending  to  show  that,  as  one  of 
the  results  of  the  construction  of  a  viaduct, 
access  to  a  lot  from  one  street  was  prac- 
tically cut  off,  and  from  another  seriously 
impaired.  This,  with  other  things,  was  held 
"damage,"  within  the  Constitution  provid- 
ing that  private  property  shall  not  be  taken 
or  damaged  for  publie  use  without  compen- 
sation. 

The  obstruction,  by  the  execution  of  a 
work,  of  a  man's  direct  access  to  house  or 
land,  whether  such  access  be  by  a  public 
road,  or  by  a  private  way,  is  a  proper  sub- 
ject for  compensation  under  the  English 
railway  act,  as  being  "injuriously  affected." 
Caledonian  R.  Co.  v.  Walker,  36  Moak,  Eng. 
Rep.  177.  M.M.M. 
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a&id  bridges  to  a  maximum  not  to  exceed 
the  tested  strength  of  said  bridges.  In  case 
the  said  company,  its  successors  or  assigns, 
shall  fail  to  fully  complete  :.:id  operate  said 
water  course  within  four  years  from  Au- 
gust I,  1888,  it  shall  replace  all  bridges, 
foot  bridges,  sidewalks,  and  streets  crossing 
the  right  of  way  of  said  water  course  that 
may  have  been  displaced  or  removed  by  said 
company,  its  successors  or  assigns,  and  leave 
the  same  in  as  good  condition  as  before  said 
date.  This  ordinance  is  hereby  declared  to 
be  in  the  nature  of  a  contract,  and  is  de- 
clared to  apply  to  all  abutments  for  bridge 
purposes  erected  along  said  canal,  whether 
constructed,  or  in  course  of  construction, 
or  to  be  constructed,  including  the  abut- 
ments at  the  intersection  of  said  canal  and 
Ashmun  street.  Portage  avenue,  Maple 
street,  Bingham  avenue,  and  Johnstone 
street,  and  all  other  streets  and  avenues 
crossing  said  canal  that  may  be  resignated 
by  the  common  council  on  or  before  Septem- 
ber 1,  1901,  and  shall  be  of  no  force  or  effect 
if  said  company,  its  successors  or  assigns, 
•hall  fail  or  neglect  to  file  with  the  recorder 
of  the  city  of  Sault  Ste.  Marie  their  ac- 
ceptance thereof  within  thirty  days  from  the 
approval  of  this  ordinance. 

The  building  of  this  canal  made  it  neces- 
sary to  construct  a  bridge  on  Portage  ave- 
nue, and  one  was  built,  not  on  the  grade  of 
the  street,  but  above  the  grade,  and,  in  con- 
sequence, the  building  of  approaches  there- 
to became  necessary.  At  this  point  the  ca- 
nal is  200  feet  wide  and  20  feet  deep.  Plain- 
tiff owns  premises  adjacent  to  the  canal, 
fronting  upon  Portage  avenue.  The  ap- 
proach to  the  bridge,  which  is  retained  by 
walls  built  in  the  street,  so  occupies  the 
street  in  front  of  plaintiff's  premises  that 
access  thereto,  by  driving,  is  entirely  cut 
off,  and  those  traveling  on  foot  must  de- 
scend from  the  street  by  a  flight  of  steps. 
Snow  and  water  are  impounded  upon  the 
premises.  The  charter  of  defendant  provides 
for  the  appropriation  of  private  property 
for  public  uses,  for  various  purposes,  among 
them  "for  the  construction  of  bridges,"  and 
a  method  of  acquiring  such  property,  by 
condemnation  and  for  compensation,  is 
adopted.  No  such  proceedings  were  had,  or 
were  attempted.  Counsel  for  appellant  state 
the  contention  in  the  following  language: 
"Plaintiff  sues  the  city  as  for  a  continuing 
trespass,  and  seeks  to  recover  damages  to 
her  occupancy  occasioned  by  the  construc- 
tion and  maintenance  of  the  embankment 
appiYHtch  to  this  bridge  from  the  time  of  its 
construction  up  to  the  date  of  the  commence- 
ment of  this  suit.  Defendant's  contention 
was  as  follows:  In  the  specific  act  for  which 
it  is  sued,  vie.,  the  construction  of  the  bridge 
IS  L1LA.(N.S.) 


approach,  it  was  performing  a  public  duty, 
duly  determined  upon  and  ordered  under  spe- 
cific and  adequate  legislative  powers  con- 
ferred upon  it  by  its  charter;  and,  under  the 
law,  it  cannot  be  held  liable  for  the  conse- 
quential damages  suffered  by  plaintiff  in 
consequence  thereof.  The  assignments  of 
error  relied  upon  are  due  to  the  fact  that 
the  trial  judge  did  not  accept  the  applica- 
bility of  the  principle  of  law  above  set  forth, 
but  took  the  following  position:  (1)  He 
charged,  in  effect,  that,  under  the  undis- 
puted testimony,  the  act  of  the  city  in  con- 
structing the  approach  was  not  in  pursu- 
ance of  its  public  duty,  but  was  to  meet  the 
needs  of  the  Water  Power  Company,  a  pri- 
vate corporation,  and  to  fulfil  the  obligations 
which  the  city  had  assumed  in  the  Douglas 
ordinance.  (2)  He  also  apparently  took  the 
position  in  his  charge  and  rulings  that  the 
construction  of  tho  approach  was  but  one 
act  of  the  whole  tort  involved  in  the  con- 
struction of  the  canal  and  building  of  the 
-bridge  at  a  higher  grade  than  the  previous 
street  grade,  and  that  this  tort,  having  been 
committed  by  the  joint  connivance  of  the 
municipality  and  the  water  power  company, 
the  former  was  liable  as  joint  tort  feasor, 
and  could  be  sued  alone;  and,  inasmuch  as 
suit  had  been  brought  only  for  the  damages 
occasioned  by  the  bridge  approach,  he  di- 
rected the  jury  not  to  include  the  damages 
occasioned  by  the  construction  of  the  canal." 
There  was  a  verdict  and  judgment  for  the 
plaintiff. 

Messrs.  Oren,  Webster,  ft  Carlton,  with 
Mr.  John  W.  Shine,  for  plaintiff  in  error: 

In  the  charter  power  of  Sault  Ste.  Marie, 
granting  authority  to  construct  bridges, 
necessary  approaches  are  included. 

Shaw  V.  Saline  Twp.  113  Mich.  342,  71 
N.  W.  642;  Schneider  v.  Detroit,  72  Mich. 
240,  2  L.R.A.  64,  40  N.  W.  329;  Phelps  v. 
Detroit,  120  Mich.  447,  79  N.  W.  640;  Mil- 
ler T.  Kalamazoo,  12  Det.  L.  N.  231,  103  N. 
W.  846. 

The  legislature  may  empower  a  munici- 
pality to  provide  for  public  improvements 
which  may  work  incidental  damage  to  prop- 
erty less  than  an  actual  taking,  without  re- 
quiring compensation  to  be  rendered  there- 
for. 

Sheldon  t.  Kalamazoo,  24  Mich.  383 ;  Ash- 
ley V.  Port  Huron,  36  Mich.  296,  24  Am. 
Rep.  652;  Defer  v.  Detroit,  67  Mich.  340, 
34  N.  W.  680;  Rice  v.  Flint,  67  Mich.  401, 
34  N.  W.  719;  Schneider  v.  Detroit,  supra; 
Hembling  v.  Big  Rapids,  89  Mich.  I,  60  N. 
W.  741;  Buhl  v.  Fort  Street  Union  Depot 
Co.  98  Mich.  696,  23  L.R.A.  392,  57  N.  W. 
829;  Harper  v.  Detroit,  110  Mich.  427,  68 
X.  W.  265;  Phelps  v.  Detroit,  supra;  Abrey 
V.  Detroit,  127  Mich.  374,  86  N.  W.  786; 
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Austin  T.  Detroit,  T.  &  A.  A.  R.  Co.  134 
Mich.  149,  96  N.  W.  36;  Cummings 
V.  Dixon,  139  Mich.  269,  102  N.  W. 
751;  Miller  v.  Kalamazoo,  supra;  Pon- 
tiac  ▼.  Carter,  32  Mich.  164;  Vanderlip 
T.  Grand  Rapids,  73  Mich.  622,  3  L.R.A.  247, 
16  Am.  St.  Rep.  697,  41  N.  W.  677;  Detroit 
City  R.  Co.  V.  Mills,  85  Mich.  634,  48  N. 
W.  1007;  Nichols  y.  Ann  Arbor  &  Y.  Street 
R.  Co.  87  Mich.  361,  16  L.R.A.  371,  49  N.  W. 
538;  Dean  ▼.  Ann  Arbor  Street  R.  Co.  93 
Mich.  330,  53  N.  W.  396;  Dean  v.  Ann  Ar- 
bor R.  Co.  137  Mich.  459,  100  N.  W.  773; 
Detroit  v.  Be<;kman,  34  Mich.  125;  Burnham 
V.  Byron  Twp.  46  Mich.  655,  9  N.  W.  851 ; 
Burford  t.  Grand  Rapids,  53  Mich.  98,  61 
Am.  Rep.  106,  18  N.  W.  671;  McCutcheon 
▼.  Homer,  43  Mich.  483,  38  Am.  Rep.  212,  6 
N.  W.  668;  Malloy  v.  Walker  Twp.  77  Mich. 
448,  6  L.R.A.  695,  43  N.  W.  1012. 

Messrs.  Warner  &  Sullivan,  for  defend- 
ant in  error: 

The  property  of  the  plaintiff  has  been 
taken  by  this  bridge  approach. 

Stoiy  ▼.  New  York  Elev.  R.  <^.  90  N.  Y. 
122,  43  Am.  Rep.  146;  Lahr  v.  Metropolitan 
Elev.  R.  Co.  104  N.  Y.  268,  10  N.  E.  628; 
Abendroth  v.  Manhattan  R.  Co.  122  N.  Y. 
1,  11  L.R.A.  634,  19  Am.  St.  Rep.  461,  26 
N.  E.  496. 

The  right  of  free  and  uninterrupted  access 
is  property. 

Rude  V.  St.  Louis,  93  Mo.  408,  6  S.  W. 
257 ;  Willamette  Iron  Works  v.  Oregon  R.  & 
Nav.  Co.  26  Or.  224,  29  L.R.A.  88,  46  Am. 
St.  Rep.  620,  37  Pac.  1016;  Grand  Rapids 
ft  I.  R.  Co.  V.  Heisel,  38  Mich.  62,  31  Am. 
Rep.  306;  Elliott,  Roads  &  Streets,  {701; 
Grand  Rapids  Boom.  Co.  v.  Jarvis,  30  Mich. 
308;  Egerer  v.  New  York  C.  &  H.  R.  R. 
Co.  130  N.  Y.  108,  14  L.R.A.  381,  29  N.  E. 
95;  Pearsall  v.  Eaton  County,  74  Mich.  658, 
4  L..R.A.  193,  42  N.  W.  77;  Pumpelly  v. 
Green  Bay  &  M.  Canal  Co.  13  Wall.  177,  20 
L.  ed.  560;  Cushman  v.  Smith,  34  Me.  247; 
Phelps  V.  Detroit,  120  Mich.  447,  79  N.  W. 
640;  Grafton  v.  Baltimore  &  O.  R.  Co.  21 
Fed.  309 ;  L^hr  v.  Metropolitan  Elev.  R.  Co. 
supra;  Reining  v.  New  York,  L.  tc  W.  R.  Co. 
128  N.  Y.  167,  14  L.R.A.  133,  28  N.  E.  640; 
Pekin  v.  Wiekel,  77  111.  56;  Glover  v.  Pow- 
ell, 10  N.  J.  Eq.  211;  D.  M.  Osborn  &  Co. 
v.  Missouri  P.  R.  Co.  147  U.  S.  248,  37  L. 
ed.  156,  13  Sup.  Ct.  Rep.  299;  Desty,  Fed. 
Const.  322;  St.  Paul  &  P.  R.  Co.  v.  Schur- 
meir,  7  Wall.  272,  19  L.  ed.  74;  Huffmire  v. 
Brooklyn,  162  N.  Y.  684,  48  L.R.A.  421,  67 
N.  E.  176. 

Ostrander,  J.,  delivered  the  opinion  of 
the  court: 

The  construction  of  the  bridge  and  the  ap- 
proach thereto  was  made  necessary  by  thei 
excavation   for   the  canal  and  the  mainte- ' 
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nance  thereof.  The  argument  for  appellant, 
shortly  stated,  is  that  whatever  may  have 
preceded  the  building  of  the  bridge  in  ques- 
tion, and  whatever  lawful  or  unlawful  ac- 
tion, public  or  private,  created  the  condi- 
tion which  made  the  bridge  and  the  ap- 
proach thereto  necessary,  inquiry  in  the 
plaintiff's  case  should  begin  with  the  con- 
dition which  was,  after  the  construction 
of  the  canal,  found  to  exist,  and  be  con- 
fined to  the  action  of  the  authorities  in  re- 
storing the  street  to  public  travel.  To  use 
the  language  of  the  brief:  "One  set  of 
municipal  officers  might  wrongfully  acqui- 
esce in  or  license  the  destruction  of  a  por- 
tion of  a  public  street;  but  could  it  be  said 
that  the  act  of  the  succeeding  set  of  officers 
in  devising  and  carrying  out  plans  for  re- 
storing the  street  would  be  any  less  a  law- 
ful exercise  of  municipal  authority  on  ac- 
count of  the  original  tortT"  The  general 
power  over  streets,  their  grades,  and  main- 
tenance, and  over  bridges  and  the  manner 
in  which  they  shall  be  constructed,  which  is 
usually  possessed  by  cities,  and  is  possessed 
by  defendant  city,  must  be  considered  with 
reference  to,  and  is  limited  by,  the  purposes 
and  uses  of  public  ways.  Plaintiff's  dam- 
age flows  from  the  construction  of  an  em- 
bankment by  the  city  which  has  the  effect 
to  destroy,  to  some  extent,  her  property. 
Within  repeated  decisions  of  this  court, 
there  has  been  a  "taking"  of  plaintifTs 
property,  and,  if  we  could  consider  the  pur- 
pose of  the  taking  a  "public  purpose,"  plain- 
tiff was  entitled,  by  the  terms  of  defend- 
ant's charter,  to  compensation.  The  city 
has  taken,  without  proceedings  to  determine 
either  necessity  or  resulting  damage.  So 
that  whether  we  regard  the  action  of  the 
defendant  in  erecting  the  bridge  as  within 
or  outside  of  the  charter  powers,  there  has 
been  a  tortious  taking  of  property.  Wheth- 
er the  action  of  the  city  can  be  sustained 
as  an  exercise  of  charter  powers  is,  how- 
ever, important,  as  affecting  the  measure 
of  the  plaintiff's  recovery.  If  there  was 
mere  neglect  to  condemn  and  to  compen- 
sate, then  the  judgment  is  wrong.  Harper 
V.  Detroit,  110  Mich.  427,  68  N.  W.  265; 
Keyser  v.  Lake  Shore  &  M.  S.  R.  Co.  142 
Mich.  143,  106  N.  W.  143.  We  are  of  opin- 
ion that  the  defendant,  in  causing  the 
bridge  to  be  erected,  was  not,  and  did  not, 
in  fact,  suppose  that  it  was,  proceeding  in 
the  exercise  of  any  charter  power  of  the 
city  over  its  streets,  or  to  erect  bridges. 
See  Dean  v.  Ann  Arbor  R.  Co.  137  Mich. 
469,  100  N.  W.  773.  The  bridge  was  erect- 
ed, and  the  necessity  for  it  created,  because 
of  an  ordinance,  in  form  a  contract  be- 
tween the  city  and  private  parties.  The  ar- 
gument made  for  appellant,  that,  because 
the  bridge  was  not  erected  at  the  height 
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prescribed  in  the  ordinance,  it  was  there- 
fore not  built  because  of  the  ordinance  and 
the  conditions  created  by  proceedings  of 
private  parties  thereunder,  is  not  satisfy- 
ing. The  record  discloses  that,  for  the  pur- 
poses of  a  way  only,  the  bridge  might  have 
been  constructed  at,  or  substantially  at,  the 
grade  of  the  street.  In  principle,  the  case 
is  ruled  by  Phelps  v.  Detroit,  120  Mich.  447, 
79  N.  W.  640,  as  to  the  right  and  the  meas- 
ure of  recoTery. 

The  judgment  is  affirmed. 


NORTH  DAKOTA  SUPREME  COURT. 

JOHN  VALLELLY  et  al.,  Appts., 

V. 

BOAKD  OF  PARK  COMMISSIONERS  OF 
GRAND  FORKS  et  al.,  Respto. 

(—  N.  D.  — ,  111  N.  W.  615.) 

Mnnlcipal     indebtedness  ^  limit  —  ape- 
cial  improTements. 

1.  Debts  of  a  city,  contracted  for  paving 
and  sewer  purposes,  are  not  to  be  computed 
in  ascertaining  whether  the  debt  limit  has 
been  exceeded.  There  is  no  general  liability 
against  the  city  for  such  indebtedness,  ex- 
cept for  the  one-fifth  portion  of  the  cost  of 
paving. 

Same  —  sctiool  Iwnds. 

2.  Bonds  issued  by  an  independent  school 

Headnotes  by  Moboait,  Ch.  J. 


district  of  the  city  of  Grand  Forks  are  not  to 
be  computed  as  debts  of  the  city,  in  ascer- 
taining whether  the  debt  limit  has  been  ex- 
ceeded. 

Statute  ^  local  adoption  ^  oonstitntion- 
ality. 

3.  A  law  empowering  a  city  council  to  de- 
termine by  a  vote  whether  the  city  will  avail 
itself  of  the  provisions  of  the  law  is  not  im- 
constitutional  as  a  delegation  to  the  coun- 
cil of  legislative  power. 

Municipal     corporation  ^  board  ^  con- 
ferring power  on. 

4.  The  fact  that  the  1905  law  (Laws  1905, 
chap.  143,  p.  266)  creates  a  board  to  be  ap- 
pointed by  the  council,  whose  powers  over 
the  control  and  government  of  parks  are 
the  same  as  those  conferred  by  law  upon 
the  city  council  by  former  laws,  does  not 
render  the  1905  law  invalid. 

Bonds  ^  interest. 

5.  A  municipality  has  power  to  provide 
for  the  payment  of  annual  interest  on  bonds 
to  be  issued  by  it,  although  the  law  author- 
izing the  issue  of  such  bonds  does  not  ex- 
pressly authorize  it  to  make  provision  for 
the  payment  of  such  bonds,  or  annual  inter- 
est thereon. 

Constitutional  law  —  auttiorlzing  board 
to  levy  taxes. 

6.  An  act  of  the  legislative  assembly  au- 
thorizing a  board  appointed  by  the  city 
council  without  the  consent  of  the  people  to 
levy  general  taxes  is  unconstitutional  as  a 
delegation  of  legislative  power. 

(February  20,  1907.) 


Ooae  Note.  —  To  what  hoards  or  bodies 
may  Ute  power  of  Utxation  be  dele- 
gated? 

The  right  of  taxation,  inherent  in  the 
people,  has  been  vested  in  the  legislature  by 
the  organic  law.  It  may  be  stated  as  a  gen- 
eral rule  that  this  sovereign  power  of  tax- 
ation is  incapable  of  being  delegated  by  the 
legislature.  There  is,  however,  a  well-rec- 
ognized exception  to  the  rule  in  the  case  of 
the  minor  political  subdivisions  of  the  state, 
or  their  appointed  agencies,  which  are  usual- 
ly vested  with  the  power  of  providing  reve- 
nue to  defray  the  expenses  of  the  local  gov- 
ernments and  to  pay  for  local  improvements 
made  for  the  public  use  and  benefit.  But, 
aside  from  this  necessary  exception,  the 
right  to  levy  taxes  can  be  exercised  only 
by  that  department  of  the  government  in 
which  it  has  been  reposed. 

Individuals  or  private  corporations. 

The  legislature  is  not  usually  empowered 
to  delegate  the  right  to  levy  taxes  to  indi- 
viduals or  corporations,  although  designated 
as  a  board  or  body  or  incorporated  for  the 
purpose,  unless  they  form  a  part  of  the  cor- 
porate authorities  of  a  municipality,  or  are 
constituted  one  of  its  governmental  agencies. 

Thus,  a  statute  authorizing  the  governor 
16  L.IU^.(N.S.) 


to  appoint  three  freeholders  of  a  township 
as  commissioners  of  taxation,  and  empower- 
ing them  to  levy  taxes  for  certain  public 
purposes  such  as  the  maintenance  of  public 
schools  and  police  protection,  the  preserva- 
tion of  public  health,  and  the  prevention  of 
destruction  of  property  by  fire,  in  the  event 
of  the  failure  of  the  local  boards  to  do  so, 
is  an  unconstitutional  delegation  of  the  pow- 
er of  taxation.  Bernards  Twp.  v.  Allen,  61 
N.  J.  L.  228,  39  Atl.  716. 

An  act  empowering  the  members  of  a  Are 
department  of  a  township  annually  to  deter- 
mine the  amount  of  money  to  be  raised  by 
the  corporation  for  the  purpose  of  fire  pro- 
tection is  not  within  the  power  of  the  legis- 
lature. State,  Taylor,  Prosecutrix,  v.  Smith, 
50  N.  J.  L.  101,  11  Atl.  321. 

Such  delegation  of  taxing  power  is  not 
validated  by  the  fact  that  the  purpose  for 
which  it  is  imposed  is  not  private,  but  pub- 
lic.   Ibid. 

In  Re  New  Orleans  Draining  Co.  11  La. 
Ann.  338,  it  was  urged  that  a  statute  dele- 
gating the  taxing  power  to  a  drainage  com- 
pany which  was  a  private  corporation  was 
unconstitutional;  but  the  court  did  not 
find  it  necessary  to  consider  this  contention, 
since  it  declared  the  statute  unconstitutional 
upon  other  grounds. 

See  Gage  v.  Graham;  Hessler  v.  Drainag« 
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APPEAL  by  plaintiffs  from  an  order  of 
the  District  Ciourt  for  Grand  Forks 
County  sustaining  a  demurrer  to  a  com- 
plaint filed  to  restrain  the  issuance  of  cer- 
tain bonds.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  A.  Bangs,  for  appellants: 

The  debt  limit  cannot  be  nullified  by  di- 
viding the  powers  of  the  municipality,  leav- 
ing a  portion  residing  in  the  original  cor- 
poration, and  creating  a  new  corporation  to 
exercise  the  remainder. 

Reynolds  v.  Waterville,  92  Me.  292,  42 
Atl.  653;  Wilcoxon  v.  Bluffton,  153  Ind. 
267,  54  N.  E.  110;  Orvis  v.  Park  Comrs.  88 
Iowa,  674,  45  Am.  St.  Rep.  252,  66  N.  W. 
294. 

There  cannot  be,  at  the  same  time,  within 


the  same  territory,  two  distinct  municipal 
corporations,  exercising  the  same  power,  ju- 
risdiction, and  privileges. 

1  Dill.  Mun.  Corp.  4th  ed.  {  184;  Will- 
cock,  Mun.  Corp.  27;  Grant,  Corp.  18;  20 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1150;  15 
Am.  &,  Eng.  Enc.  Law,  p.  1007;  Taylor  v. 
Ft.  Wayne,  47  Ind.  274;  West  Chicago  Park 
V.  Chicago,  152  III.  392,  38  N.  E.  697. 

Mr.  Scott  Bex  for  respondents. 

Morgan,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  to  restrain  the 
board  of  park  commissioners  of  the  city 
of  Grand  Forks  from  issuing  bonds  in  the 
sum  of  $25,000  to  be  used  for  park  purposes 
in  said  city.     The  action  is  brought  by  the 


Comrs.;  Harward  t.  St.  Clair  &  M.  Levee 
&  Drainage  Co., — infra. 

Where  the  legislature  is  restricted  by  the 
provisions  of  the  state  Constitution  from  im- 
posing taxes  for  local  purposes  upon  any 
couniy  or  municipal  corporation,  it  obvious- 
ly cannot  delegate  to  an  individual  or  a 
board  a  power  of  which  it  has  been  deprived. 

Hence,  a  statute  requiring  a  board  of 
county  commissioners  to  select  from  a  list 
of  three  names  submitted  to  it  by  a  member 
of  the  state  board  of  horticulture,  a  person 
to  act  as  county  fruit-tree  inspector,  who  is 
empowered,  with  the  consent  of  the  state 
board  of  horticulture,  to  appoint  as  many 
deputies  as  it  may  deem  necessary,  is  un- 
constitutional, since  it  confers  upon  the  in- 
spector and  state  board,  the  power  to  create 
a  debt  for  the  county  to  pay,  and  indirectly 
the  power  to  tax  the  county  for  the  payment 
of  the  debt,  thus  taking  away  from  the  coun- 
ty the  right  to  choose  or  appoint  its  own  of- 
ficers, and  requiring  it  to  levy  and  collect 
taxes  to  pay  the  salaries  of  the  inspector 
and  his  deputies,  in  violation  of  Utah  Const. 
art.  13,  {  5,  which  prohibits  the  legislature 
from  imposing  taxes  for  the  purpose  of  any 
county,  and  vests  that  right  in  the  corporate 
authorities  of  the  county.  State  ex  rel. 
Wright  V.  Stondford,  24  Utah,  148,  66  Pac. 
1061. 

Statutory  authority  conferred  upon  a 
board  or  commission  to  fix,  within  certain 
limits,  license  fees  imposed  upon  merchants, 
is  violative  of  Mo.  Const,  art.  10,  I  10,  for- 
bidding the  general  assembly  to  impose  taxes 
upon  municipal  corporations  for  municipal 
purposes.  State  ex  rel.  Wvatt  v.  Ash- 
brook,  154  Mo.  375,  48  L.R.A.  265,  77  Am. 
St.  Rep.  765,  56  S.  W.  627. 

In  some  cases,  however,  the  right  to  im- 
pose charges  or  taxes,  conferred  upon  a 
board  by  statute,  has  been  upheld  as  a  val- 
id exercise  of  the  police  power. 

Thus,  statutory  power  conferred  upon  a 
board  of  fire  underwriters  to  create  a  fire 
patrol,  having  for  its  object  the  preserva- 
tion of  life  and  property  in  a  certain  city, 
at  and  after  a  fire,  and  to  prescribe  the  man- 
ner in  which  the  money  to  pay  the  expense 
of  the  patrol  shall  be  raised  and  collected, 
16  L.RA.(N.a) 


is  not  objectionable  as  the  levying  of  a  tax, 
although  the  board  charges  all  persons  en- 
gaged in  the  business  of  insurance  a  certain 
percentage  upon  the  amount  of  premiums 
received  by  them ;  but  the  statute  is  sus- 
tainable as  a  valid  exercise,  by  the  le^s- 
lature,  of  its  police  power  in  the  regulation 
of  business.  New  York  Fire  Underwriters 
V.  Whipple  &  Co.  2  App.  Div.  361,  37  N.  Y. 
Supp.  712. 

So,  in  a  taxpayer's  suit  to  test  the  valid- 
ity of  a  tax  levied  by  a  sanitary  board,  on 
the  ground  that,  under  Cal.  Const,  art.  11, 
{  13,  it  is  forbidden  to  delegate  the  taxing 
power  to  any  commission,  association,  or  in- 
dividual, the  court  upheld  the  tax  as  a  valid 
exercise  of  the  police  power.  Woodward  t. 
Fruitville  Sanitary  Dist.  99  Cal.  664,  34 
Pac.  239. 

Nor  does  the  delegation  to  a  board  charged 
with  the  duty  of  cleaning  out,  deepening, 
and  widening  a  river,  harbor,  and  bay,  of 
the  right  to  assess  the  dues  or  tolls  to  be 
collected  on  vessels  or  water  craft,  violate 
a  provision  of  the  state  Constitution  re- 
straining the  legislature  from  delegating; 
power  to  levy  ta^es  to  individuals  or  pri- 
vate corporations.  President,  etc.,  of  Reve- 
nue V.  State,  46  Ala.  399.  The  court  inti- 
mated, however,  that  the  authority  given  to 
the  board  to  assess  dues  or  tolls  on  vessels 
might,  by  its  latitude  of  expression,  trench 
on  the  Constitution  of  the  United  States. 

County  or  municipal  authorities. 

With  the  conceded  right  of  state  legis- 
latures to  delegate  the  tiucing  power  to  local 
corporate  authorities  for  local  purposes,  this 
note  is  not  concerned,  except  so  far  as  the 
depositary  of  the  power  may  be  some  speci- 
fied board  or  body.  In  that  event,  the  de- 
termination of  the  question  whether  an  or- 
ganization or  instrumentality  may  properly 
be  considered  a  corporate  authority  is  de- 
cisive as  to  the  right  of  the  legislature  to 
clothe  it  with  the  power  of  taxation. 

With  reference  to  taxes  for  school  pur- 
poses, it  has  been  held  that,  where  the  leg- 
islature is  prohibited  by  the  Constitution 
from  delegating  its  taxing  power  except  to 
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plaintiffs  as  electors  and  property  owners  of 
said  city.  The  park  board  commissioners 
were  appointed  by  the  city  council  of  the 
city  of  Grand  Forks  under  chapter  143,  p. 
256,  of  the  Laws  of  1905,  entitled  "An  Act 
Creating  Park  Districts  and  for  the  Gov- 
enunent  Thereof,  Creating  a  Board  of  Park 
Commissioners,  Conferring  Power  and  Au- 
thority upon  Such  Board  and  District,  and 
Providing  Rules  for  the  Government  There- 
of." Section  1  of  said  act  provides  that  any 
incorporated  city  in  the  state  "may,  by  a 
two-thirds  vote  of  its  council  by  yeas  and 
nays,  at  a  regular  meeting  thereof,  take  ad- 
vantage of  the  provisions  of  this  act."  Sec- 
tion 2  provides  that  "any  city  desiring  to 
take  advantage  of  this  act  shall  do  so  by 
ordinance  expressing  its  desire  and  intent 


so  to  do,  whereupon  the  territory  embraced 
in  such  city  shall  be  deemed,  and  it  is  here- 
by declared,  to  be  a  park  district  of  the 
state  of  North  Dakota."  Section  3  provides 
that  each  park  district  shall  be  known  as 
"Park  District  of  the  City,"  and  as  such 
"shall  have  a  seal  and  perpetual  succession 
with  power  to  sue  and  be  sued;  contract 
and  be  contracted  with;  acquire  by  pur- 
chase, gift,  devise,  or  otherwise,  and  hold, 
own,  possess,  and  maintain,  real  and  per- 
sonal propedty  in  trust  for  the  purpose  of 
parks,  boulevards,  and  ways,  and  to  exer- 
cise all  the  powers  hereinafter  designated, 
or  which  may  be  hereafter  conferred  upon 
it."  The  park  commission  is  further  em- 
powered by  the  act  to  condemn  land  for 
park  purposes,  and  is  given  sole  and  exclu- 


counties  or  incorporated  towns,  a  statute 
empowering  a  civil  district  board  of  educa- 
tion to  assess  a  tax  for  school  purposes  is 
unauthorized  and  void.  Keesee  v.  Civil 
Dist.  Bd.  of  Edu.  6  Coldw.  127. 

So,  an  act  delegating  to  school  districts 
the  power  to  levy  taxes  for  school  purposes 
is  unconstitutional  and  void  where  the  right 
to  delegate  such  power  is  limited  by  the  Con- 
stitution to  counties  and  incorporated  towns, 
although  by  the  act  the  school  districts 
are  declared  to  be  incorporated  towns.  Lip- 
scomb V.  Dean,  1  Lea,  646. 

An  act  constituting  the  mayor  and  alder- 
men of  a  city  a  board  of  public  schools,  and 
empowering  them  to  levy  taxes  for  school 
purposes,  contravenes  that  provision  of  the 
Tennessee  Constitution  which  prohibits  the 
legislature  from  delegating  its  power  of  tax- 
ation except  to  counties  or  incorporated 
towns.  Waterhouse  v.  Cleveland  Public 
Schools,  8  Heisk.  857,  9  Baxt.  398. 

A  school  district  is  not  a  municipal  cor- 
poration to  which  the  power  to  levy  taxes 
for  educational  purposes  may  be  delegated. 
Schultes  V.  Eberly,  82  Ala.  242,  2  So.  345. 

But,  under  Ga.  Const.  1868,  art.  1,  §  28, 
limiting  legislative  grants  of  the  power  of 
taxation  to  county  authorities  or  municipal 
corporations,  the  legislature  has  power  to 
grant  to  the  board  of  education  of  a  county 
the  power  to  levy  taxes  for  school  purposes, 
since  the  board  comes  within  the  meaning 
of  the  term  "county  authority."  Smith  v. 
Bohler,  72  Ga.  546. 

As  to  boards  of  park  commissioners,  it  has 
been  held  that  it  is  not  within  the  consti- 
tutional power  of  the  legislature  to  delegate 
to  such  a  board,  intrusted  with  the  erection, 
establishment,  and  control  of  city  parks,  the 
power  to  assess  taxes  in  payment  of  bonds 
issued  for  park  purposes,  since  the  board  is 
not  a  corporate  authority,  within  III.  Const. 
art.  9,  I  6,  authorizing  the  legislature  to 
delegate  the  right  of  local  taxation  to  cor- 
porate authorities.  People  ex  rel.  McCagg 
V.  Chicago,  61  111.  17,  2  Am.  Rep.  278; 
People  ex  rel.  Wilson  v.  Salomon,  51  111.  37. 

But  a  board  of  park  commis-sioners  of  a 
park  district,  comprising  two  or  more  towns, 
may  be  vested  with  power  to  assess  and  col- 
16  L.R^.(N.S.) 


lect  taxes  for  park  purposes,  under  III. 
Const.  1870,  art.  9,  i  9,  authorizing  the  pow- 
er of  taxation  to  be  granted  to  corporate 
authorities,  where  the  people  of  the  towns, 
by  voting  for  the  law,  have  made  the  com- 
missioners corporate  authorities  of  such 
towns,  and  have  empowered  them  to  assess 
the  requisite  tax  upon  the  property  of  the 
town.    Dunham  v.  People,  96  111.  331. 

So,  a  board  of  park  commissioners  de- 
clared by  statute  to  be  corporate  authori- 
ties, and  which  were  appointed  in  pursuance 
of  an  act  submitted  to  popular  vote  and 
adopted,  are  corporate  authorities  within 
the  meaning  of  III.  Const,  art.  9,  i  9,  au- 
thorizing the  general  assembly  to  vest  in  the 
corporate  authorities  of  cities,  towns,  and 
villages  the  power  to  make  local  improve- 
mente  by  special  assessment.  West  Chicago 
Park  V.  Sweet,  167  111.  326,  47  N.  E.  728. 

And  the  general  assembly  may,  under  III. 
Const,  art.  9,  {  9,  authorizing  the  vesting  in 
corporate  authorities  of  the  power  to  make 
local  improvements  by  special  assessment, 
confer  upon  a  board  of  park  commissioners 
the  right  to  levy  an  assessment  for  an  im- 
provement already  made,  where  the  former 
assessment  has  been  held  invalid.  Ibid.; 
West  Chicago  Park  v.  Farber,  171  111.  146, 
49  N.  E.  427. 

But  power  conferred  by  statute  upon  po- 
lice commissioners  to  estimate  the  sum  nec- 
essary for  the  use  of  the  police  department 
for  each  fiscal  year,  and,  in  case  of  the  fail- 
ure of  the  common  council  to  appropriate 
the  amount,  to  issue  certificates  of  indebted- 
ness in  the  name  of  the  city,  which  shall  be 
receivable  in  payment  of  city  taxes,  and  to 
raise  money  on  said  certificates  by  pledging 
or  disposing  of  them,  is  an  unconstitutional 
delegation  of  the  taxing  power,  in  view  of 
111.  Const,  art.  9,  S  5,  limiting  the  delegation 
of  such  power  for  corporate  purposes  to  cor- 
porate authorities.  Lovingston  v.  Wider,  63 
111.  302. 

With  respect  to  drainage,  it  has  been  con- 
sidered that  the  constitutional  authority  of 
the  legislature  to  vest  cities,  towns,  and  vil- 
lages with  power  to  make  local  improve- 
ments by  special  taxation  of  property  ben- 
efited, does  not  restrict  it  from  authorizing 
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give  authority  to  maintain,  govern,  and  im- 
prove the  same,  and  to  lay  out,  grade,  pave, 
or  otherwise  improve,  any  street  in,  around, 
or  through  said  park,  and  to  erect,  main- 
tain, and  govern  all  buildings  and  pleasure 
grounds  in  said  park;  to  pass  ordinances 
necessary  for  the  regulation  and  govern- 
ment of  the  park,  and  to  enforce  the  same; 
to  levy  special  assessments  on  all  property 
specially  benefited  by  the  establishment  of 
said  park;  to  appoint  such  engineers,  sur- 
veyors, clerks,  and  other  officers,  including 
such  police  force  as  may  be  necessary,  and 
define  their  duties  and  fix  their  compensa- 
tion; to  issue  negotiable  bonds  of  the  park 
district  in  a  sum  not  exceeding  2  per  cent 
of  the  value  of  the  taxable  property  therein 
situated  for  the  purchase  of  lands  for  such 


park  and  the  improvement  thereof;  and, 
upon  an  affirmative  vote  of  the  electors  of 
such  district,  such  bonds  may  be  issued  in 
the  aggregate  not  to  succeed  5  per  cent  of 
the  assessed  value  of  such  property.  Sec- 
tion 5,  subd.  7  (page  258),  provides  that 
the  park  board  shall  have  power  to  "levy 
taxes  upon  all  the  property  within  said  dis- 
trict for  the  purpose  of  maintaining  and 
improving  said  parks,  boulevards,  and  ways, 
and  to  defray  the  expenses  of  said  board." 
The  indebtedness  of  the  park  district  is,  by 
the  act,  expressly  limited  to  5  per  cent  of 
the  valuation  of  the  assessable  properly 
therein.  The  park  commission  initiated 
proceedings  to  issue  $25,000  bonds  under 
the  provisions  of  this  act.  The  plaintiffs 
procured  a  preliminary  injunction  restrain- 


a  board  of  county  commissioners  to  drain 
lands  and  assess  the  property  benefited. 
State  ex  rel.  Abbott  v.  Dodge  County,  8  Neb. 
124,  30  Am.  Rep.  819. 

But  a  statute  authorizing  drainage  com- 
missioners, constituted  a  private  corpora- 
tion, to  impose  assessments  to  defray  the  ex- 
pense of  improvements  made,  contravenes 
III.  Const.  1848,  art.  9,  {  5,  limiting  the 
delegation  of  the  power  of  taxation  to  cor- 
porate authorities.  Gage  v.  Graham,  57 
111.   144. 

So,  drainage  commissioners  constituted  by 
the  act  appointing  them  a  body  corporate 
cannot  be  invested  by  the  legislature  with 
the  power  of  taxation,  in  view  of  the  pro- 
visions of  111.  Const,  art.  9,  i  5,  restricting 
the  delegation  of  the  taxing  power  to  cor- 
porate authorities.  Uessler  v.  Drainage 
Comrs.  63  111.  105. 

Levee  commissioners,  directors,  or  dis- 
tricts are  not  generally  considered  local  cor- 
porate authorities,  within  a  constitutional 
provision  limiting  the  power  of  local  tax- 
ation. 

Thus,  the  legislature  is  without  power  to 
delegate  to  commissioners  appointed  under 
an  act  authorizing  the  construction  of  a 
levcc,  and  constituted  by  the  act  a  private 
corporation,  the  power  to  levy  a  tax  upon 
lands  within  the  district  liable  to  overflow, 
since  the  power  of  local  taxation  is  limited 
by  111.  Const,  art.  9,  §  5,  to  local  corporate 
authorities.  Harward  v.  St.  Clair  &  M. 
Levee  &  Drainage  Co.  51  III.  130. 

The  right  of  taxation  cannot  be  conferred 
by  the  legislature  upon  a  board  of  directors 
created  for  the  purpose  of  leveeing  the  banks 
of  a  river,  since  such  board  is  not  a  corpo- 
rate authority  within  111.  Const,  art.  9,  i 
6.  Leveeing  Wabash  River  v.  Houston,  71 
111.  318. 

The  general  assembly  possesses  no  power, 
under  111.  Const.  1870,  providing  that  power 
may  be  conferred  upon  corporate  authori- 
ties to  make  local  improvements  by  special 
assessments,  to  invest  levee  commissioners 
with  authority  to  assess  and  collect  taxes 
or  special  assessments  for  a  contemplated 
improvement.  Updike  v.  Wright,  81  111. 
49. 
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And  the  I^islature  cannot  delegate  to  a 
levee  district  the  legislative  power  to  levy 
a  ta\  other  than  under  Tenn.  Const,  art.  2, 
authorizing  it  to  delegate  such  powers  to 
counties  and  incorporated  towns,  since  this 
impliedly  excludes  delegation  to  any  other 
agency.  Reelfoot  Lake  Levee  Dist.  v.  Daw- 
son, 97  Tenn.  161,  34  L.R.A.  725,  36  S.  W. 
1041. 

But  statutory  authority  conferred  on  a 
board  of  levee  directors  to  assess  and  levy 
annually  a  tax  not  exceeding  5  per  cent  of 
the  increased  value  estimated  to  accrue  to 
lands  protected  from  floods  within  the  levee 
district,  upon  consent  of  two  thirds  of  those 
present  at  a  meeting  representing  a  majority 
of  the  landowners  of  the  district,  is  not 
impliedly  prohibited  by  Ark.  Const,  art.  2, 
§  23,  or  art.  19,  {  27,  authorizing  delega- 
tion of  the  taxing  power  to  municipal  cor- 
porations for  public  purposes,  and  providing 
for  assessments  for  local  improvements. 
Carson  v.  St.  Francis  Levee  Dist.  69  Ark. 
513,  27  S.  W.  590. 

Nor  does  an  act  establishing  a  diking  dis- 
trict empowered  to  construct  dykes  to  be 
paid  for  by  special  assessments  or  taxa- 
tion of  the  property  benefited  violate  Wash. 
Const,  art.  7,  §  9,  vesting  corporate  author- 
ities with  power  to  make  local  improve- 
ments by  special  assessment  or  taxation. 
Hansen  v.  Hammer,  15  Wash.  315,  46  Pac. 
332. 

The  legislature  may  confer  upon  the  voters 
or  taxable  inhabitants  of  minor  political 
subdivisions  of  the  state  power  to  impose 
and  levy  local  taxes  and  assessments.  This 
would  seem  especially  unobjectionable  as 
being  merely  a  restoration  of  the  taxing 
power  by  the  legislature  to  the  source  from 
which  it  received  it. 

A  legislature  constitutionally  may  au- 
thorize the  legal  voters  of  a  road  district 
to  make  appropriations  of  money  to  be 
raised  by  taxation  and  expended  within  the 
district.  Allison  v.  Corker,  67  N.  J.  L.  596, 
(iO  L.R.A.  664,  52  Atl.  362. 

It  is  competent  for  the  legislature  to  dele- 
gate the  power  of  taxation  to  the  taxable 
inhabitants  of  a  school  district  for  the  pur- 
pose of  raising  a  fund  for  the  diffusion  of 
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iog  it  from  issuing  the  bonds.  The  defend- 
ants demurred  to  the  complaint  on  which 
the  injunctional  order  was  procured,  and  the 
trial  court  sustained  the  demurrer.  The 
plaintiffs  have  appealed  from  the  order  sus- 
taining the  demurrer.  The  objections  urged 
by  the  plaintiffs  against  the  law  under  which 
the  defendants  are  proceeding,  and  against 
the  contemplated  proceedings  of  the  park 
commission,  are  numerous,  and  will  be  con- 
sidered in  the  order  in  which  they  are  pre- 
sented. 

It  is  first  contended  that  the  bonds  pro- 
posed to  be  issued  will  create  a  debt  against 
the  city  of  Grand  Forks  in  excess  of  the 
debt  limit.  Both  parties  concede  that  the 
proposed  indebtedness  by  the  issue  of  these 
bonds  will  be  an  indebtedness  of  the  city 


of  Grand  Forks.  Whether  it  will  exceed  the 
debt  limit  will  depend  upon  the  fact  wheth- 
er the  debts  of  the  independent  school  dis- 
trict of  the  city  of  Grand  Forks  and  the 
city  indebtedness  created  by  the  issuing  of 
paving  and  sewer  bonds  or  warrants  are 
debts  of  the  city  within  the  meaning  of  the 
Constitution  limiting  the  indebtedness  to  be 
incurred  by  cities.  It  is  also  conceded  that 
one  fifth  of  the  bonds  issued  by  the  city  for 
paving  its  streets  is  a  city  debt  proper,  and 
to  be  computed  as  such  in  determining  what 
the  debts  of  the  city  are.  The  paving  and 
sewerage  bonds  or  warrants  were  issued  un- 
der laws  authorizing  cities  to  issue  such 
bonds  or  warrants.  These  laws  expressly 
provided  fpr  the  payment  of  the  costs  of 
these   improvements   by   assessments   to  be 


knowledge    and    the    support    of    primary 
schools.     Burgess  v.  Pue,  2  Gill,  II. 

A  majority  of  the  inhabitants  or  voters  of 
a  school  district  may  be  authorized  by  the 
legislature  to  levy  a  school  tax.  Steward 
V.  Jefferson,  3  Harr.  (Del.)  335. 

Municipal  or  appointive  agency. 

In  the  absence  of  constitutional  restric- 
tions, the  legislature  may  create  new  and 
distinct  local  agencies,  or  make  use  of  ex- 
isting ones  and  empower  them  to  levy  taxes 
for  local  purposes. 

The  legislature  may  properly  delegate  to 
the  police  jury  of  a  parish  the  power  to  levy 
tL  parish  license  tax  upon  occupations.  State 
ex  reL  Howell  v.  McVea,  26  La.  Ann.  151. 

The  legislature  may  delegate  to  levee  in- 
spectors the  power  of  taxing,  for  levee  pur- 
poses, alluvial  lands  subject  to  overflow,  and 
of  determining  whether  any  given  tract  of 
land  is  legally  taxable  therefor.  Davis  v. 
Gaines,  48  Ark.  370,  3  S.  W.  184. 

Power  conferred  upon  the  board  of  di- 
rectors of  an  irrigation  district  to  estimate 
and  determine  the  amount  necessary  for  the 
purposes  of  the  district,  and  to  submit  to 
the  electors  residing  within  the  district  the 
question  wliether  bonds  shall  be  issued  for 
an  amount  to  be  paid  by  revenue  derived 
from  annual  assessments,  is  valid.  Turlock 
Irrig.  Dist,  v.  Williams,  76  Cal.  360,  18  Pao. 
379, 

A  draining  company  may  be  constitution- 
ally clothed  with  power  to  assess  taxes  to 
pay  for  property  taken  and  improvements 
made  for  the  public  use  and  benefit,  Ander- 
son V.  Keams  Draining  Co,  14  Ind,  199,  77 
Am.  Dec.  63. 

In  Cypress  Pond  Draining  Co.  t.  Hooper, 
2  Met.  (Ky.)  350,  a  statute  conferring  upon 
a  draining  company  full  power  to  assess  and 
apportion  taxes  was  considered  and  declared 
unconstitutional  upon  other  grounds,  with- 
out comment  upon  this  feature  o(  the  act. 

Bqt,  under  Cal.  Const,  art.  11,  |  12,  pro- 
viding that  no  local  board  shall  be  author- 
ized to  levy  local  taxes  and  assessments  for 
a  public  purpose,  an  act  authorizing  a  dis- 
trict board  of  directors  to  levy  taxes  and  i 
15  I<.B.A.(N.S.)  5 


assessments  for  drainage  purposes,  in  addi- 
tion to  a  tax  levied  by  the  state  for  the  same 
purpose,  is  void.  People  v.  Parks,  58  Cal. 
624,  Followed  in  Doane  v.  Weil,  58  Cal.  334. 

Statutory  authority  conferred  upQU  a 
board  of  police  commissioners  appointed  by 
the  governor  annually  to  estimate  the  sum 
of  money  necessary  to  enable  them  to  dis- 
charge their  duties  during  each  fiscal  year, 
which  amount  the  common  council  is  re- 
quired to  appropriate  out  of  the  general 
fund,  is  an  unconstitutional  delegation  of 
the  taxing  power  to  a  body  other  than  the 
appropriate  corporate  authorities  of  the 
municipality.    Hinze  v.  People,  92  111.  406. 

An  act  providing  for  the  appointment  of 
side-path  commissioners,  and  for  the  levy 
of  a  tax  on  bicycles,  on  their  initiative,  is 
in  conflict  with  Pa.  Const,  art.3,  {  20,  forbid- 
ding the  delegation  of  power  to  levy  taxes 
or  perform  municipal  functions  to  any  spe- 
cial commission.  Keeler  v.  Westgate,  10  Pa. 
Dist.  R.  240;  Cora,  ex  rel.  Dare  v.  Smith,  B 
Pa.  Dist.  R.  350. 

Commissioners  named  in  an  act  author- 
izing the  laying  out  and  opening  of  an  ave- 
nue cannot  be  invested  with  the  legislative 
function  of  stating  the  tax,  in  compliance 
with  a  constitutional  requirement  that 
every  law  imposing  a  tax  shall  dis- 
tinctly state  the  tax;  and  a  direc- 
tion in  the  statute  that  taxes  be  levied  and 
collected  for  the  purpose  of  the  aat  does  not 
comply  with  this  provision.  Hanlon  v. 
Westchester  County,  67  Barb.  383. 

A  statute  providing  that,  whenever  a  ma- 
jority of  the  resident  landowners  within 
Vi  mile  on  either  side  of  any  regularly 
laid-out  road  within  the  terminal  points 
mentioned  in  the  petition  shall  petition  to 
the  board  of  county  commissioners  for  the 
improvement  of  a  road,  it  shall  be  their 
duty  to  appoint  three  road  commissioners  to 
take  charge  of  the  improvement,  one  third 
of  the  expense  to  be  paid  from  the  general 
county  fund,  two  thirds  of  the  expense  to 
be  assessed  by  the  road  commissioners 
against  lands  in  the  district  according  to 
benefits, — is  unconstitutional  in  view  of 
Kan.  Const,  art.  2,  {  21,  which,  by  authoriz- 
ing the  legislature  to  confer  upon  tribunals 
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made  against  the  property  improved,  and 
such  assessments,  when  paid  into  the  treas- 
ury, constituted  a  fund  out  of  which  the 
warrants  issued  were  to  be  paid.  The  stat- 
ute (chapter  41,  p.  47,  Laws  1897)  express- 
ly provided  that,  upon  payment  by  the  city 
of  one  fifth  of  the  cost  of  paving,  such  pay- 
ment should  be  considered  a  full  satisfac- 
tion of  all  claims  against  the  city  for  such 
paving.  The  contracts  for  the  paving  and 
sewers  expressly  stated  that  the  city  as- 
sumed no  liability;  and  without  such  pro- 
vision we  are  satisfied  that  the  acts  under 
which  these  improvements  were  made  and 
the  indebtedness  incurred  cannot  be  con- 
strued, except  as  to  negative  such  general 
liability.  The  contracts  having  been  en- 
tered into  under  these  acts,  the  holders  of 


the  warrants  can  claim  no  rights  thereun- 
der not  based  on  the  provisions  of  these 
laws.  They  contracted  for  a  lien  and  pay- 
ment out  of  a  particular  fund,  and  cannot 
claim  a  general  liability  unless  the  city 
wrongfully  diverts  this  fund.  It  is  generally 
held  that  constitutional  provisions  limiting 
corporate  indebtedness  are  not  to  apply 
to  assessments  upon  property  for  improve- 
ments. Cooley,  Taxn.  p.  176;  Davis  v.  Des 
Moines,  71  Iowa,  500,  32  N.  W.  470;  Ra- 
leigh V.  Peace,  110  N.  C.  32,  17  Ii.R.A.  330, 
14  S.  E.  521. 

It  is  also  claimed  that  the  bonded  indebt- 
edness of  the  independent  school  district  of 
the  city  of  Grand  Forks  should  be  included 
in  the  computation  of  the  city's  indebted- 
ness.   The  boundaries  of  this  school  district 


transacting  the  county  business  of  the  sev- 
eral counties  such  powers  of  local  legislation 
and  administration  as  it  shall  deem  expedi- 
ent, impliedly  precludes  it  from  delegating 
the  power  of  taxation  to  any  other  agencies 
than  those  named.  Parks  v.  Wyandotte 
County,  61  Fed.  436. 

It  is  undoubtedly  competent  for  the  leg- 
islature to  confer  upon  local  boards  duties 
in  regard  to  taxation,  which  are  merely  ad- 
visory or  ministerial  in  their  nature. 

A  statute  conferring  authority  upon  a 
board  of  improvements  to  certify  the  esti- 
mated cost  of  local  improvements,  and  re- 
quiring the  city  council  to  levy  a  tax  for 
such  amount,  is  not  an  unconstitutional 
delegation  of  the  power  of  taxation.  Little 
K<K^k  V.  Board  of  Improvements,  42  Ark. 
152. 

So,  an  act  conferring  upon  an  aqueduct 
board  authorized  to  construct  sewers  the 
power  to  file  in  the  office  of  the  board  of 
assessors,  upon  completion  of  the  work,  a 
statement  of  the  cost  and  the  property  ben- 
efited, is  not  an  unlawful  delegation  of  the 
power  of  taxation.  Be  Zborowski,  68  N.  Y. 
88. 

A  statute  authorizing  a  high-school  board 
to  furnish  the  taxing  board  an  estimate  of 
the  amount  of  money  required  for  conduct- 
ing the  school  for  a  school  year,  which  act 
is  but  advisory  in  its  nature,  and  leaves  to 
the  taxing  board  the  discretion  of  the  amount 
of  tax  to  be  levied,  does  not  uncon?titution- 
ally  delegate  legislative  powers  to  the  high- 
school  district.  People  ex  rel.  Pixley  v. 
Lodi  High  School  Dist.  124  Cal.  694,  57 
Pac.  060;  Board  of  Education  v.  Board  of 
Trustees,  129  Cal.  599,  62  Pac.  173. 

And  a  statute  directing  the  county  com- 
missioners to  levy  upon  the  property  of  a 
school  district  a  special  tax  for  school  pur- 
poses in  the  amount  certified  to  it  by  the 
school  board  of  the  district  is  not  in  viola- 
tion of  Colo.  Const,  art.  10,  f  7,  fixing  the 
duty  to  levy  taxes  for  the  maintenance  of 
jiublic  schools  in  the  board  of  education  of 
the  proper  district,  or  the  school  district  it- 
self, where,  by  the  act,  the  commissioners 
are  deprived  of  all  discretion  in  the  matter 
of  such  levy,  and  act  in  a  mere  ministerial 
15  L.R.A.(N.S.) 


capacity.  People  ex  rel.  School  Dist.  No.  2 
V.  Lake  County,  12  Colo.  89,  19  Pac.  892. 

The  legislature,  having  prescribed  a  rule 
of  taxation,  or  fixed  its  limits,  may  delegate 
to  local  agencies  the  duty  of  determining 
the  exact  amount  that  shall  be  imposed. 

A  board  of  park  commissioners  may  be 
empowered  by  the  legislature  to  determine, 
within  prescribed  limits,  the  amount  of  tax 
to  be  levied  each  year  for  park  purposes. 
State  ex  rel.  Thomas  v.  Halden,'  76  Minn. 
512,  78  N.  W.  16;  State  v.  West  Duluth 
Land  Co.  75  Minn.  456,  78  N.  W.  115. 

Under  a  constitutional  provision  empow- 
ering the  legislature,  in  addition  to  the 
general  public-school  fund,  to  provide  for 
the  raising  by  taxation,  in  the  several  dis- 
tricts of  the  state,  of  such  additional 
amounts  as  may  be  necessary  to  provide 
schoolhouses  and  insure  the  education  of 
all  the  scholastic  inhabitants  of  the  district, 
it  may  delegate  to  the  district  board  of 
school  directors  of  the  several  districts  the 
power  to  levy  taxes  for  such  purposes;  at 
least,  it  may  delegate  authority  to  the  board, 
as  a  quasi  corporation,  to  fix  the  amount  to 
be  collected  in  its  district  under  a  levy  made 
by  the  legislature  which  has  fixed  the  maxi- 
mum rate.    Willis  v.  Owen,  43  Tex.  41. 

Board  of  equalization  or  revision. 

The  legislature  may  provide  for  a  read- 
justment and  reapportionment  of  taxes  upon 
equitable  and  just  principles,  through  any 
appropriate  agency  it  sees  fit  to  adopt.  Ter- 
rel  V.  Wheeler,  123  N.  Y.  76,  26  N.  E.  329. 

The  power  to  equalize  taxes  is  not  legis- 
lative in  the  sense  that  it  cannot  be  dele- 
gated by  the  legislature  to  a  board.  Foster 
v.  Rowe,  128  Wis.  326,  107  N.  W.  635. 

It  is  said  in  Bernards  Twp.  v.  Allen,  61  N. 
J.  L.  228,  39  Atl.  716,  that  acta  establishing 
state  boards  for  the  equalization,  revision, 
and  enforcement  of  taxation,  the  members  of 
which  are  appointed  by  the  governor,  are 
within  the  bounds  of  legislative  power. 

A  statute  directing  the  state  board  of 
equalization  to  adopt  such  rules  and  prin- 
ciples for  ascertaining  the  full  cash  value 
of  the  capital  stock  of  oorporations  m  to  it 
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are  eoterminoua  with  the  territory  embraced 
in  the  city.  The  functions  of  the  school 
district  are  entirely  separate  from  those  of 
the  city.  The  scope  of.  the  powers  of  the 
school  district  are  outside  that  of  the  city 
municipal  government  proper.  It  acts  inde- 
pendently under  express  statutory  authority, 
and  is  in  no  sense  an  agent  of  the  city.  The 
indebtedness  inhibited  by  the  Constitution 
is  that  contracted  by  the  city  for  its  own 
purposes,  and  does  not  refer  to  the  indebt- 
edness of  the  school  district,  an  independ- 
ent and  distinct  corporation  organized  for 
a  special  purpose  not  within  the  province  of 
the  city  government  proper.  The  precedents 
generally  are  to  that  effect.  Gray,  Limita- 
tions of  Taxing  Power,  S{  2148,  2101;  Wil- 
son T.  SaniUry  District,  133  111.  443,  27  N. 


E.  203;  Adams  v.  East  River  Say.  Institute, 
136  N.  y.  62,  32  N.  E.  622;  Hyde  t. 
Ewert,  16  S.  D.  133,  91  N.  W.  474;  Kenne- 
bec Water  District  v.  Waterville,  96  Me.  234, 
62  Atl.  774;  Tuttle  v.  Polk,  92  Iowa,  433, 
60  N.  W.  733.  There  is  therefore  no  force 
in  the  contention  that  the  debt  limit  will 
be  exceeded  by  the  issue  of  the  proposed 
bonds.  Adding  the  amount  of  the  proposed 
bonds  to  the  city's  present  indebtedness, 
there  is  still  left  a  considerable  sum  over 
and  above  the  aggregate  12  per  cent  limit 
of  debts  that  can  be  legally  imposed  upon 
the  city.  This  would  be  true  even  if  the 
park-district  commissioners  were  to  issue 
bonds  or  create  an  indebtedness  equal  to  6 
per  cent  of  the  valuation  of  the  property; 


may  seem  equitable  and  just  is  not  an  un- 
constitutional delegation  of  legislative 
power;  since  no  discretion  is  left  to 
the  board  as  to  what  shall  be  as- 
sessed, or  what  degree  of  value  shall  be 
ascertained,  and  no  power  is  conferred  upon 
it  which  it  would  not  have  possessed  had 
the  statute  been  silent  upon  the  subject. 
Porter  v.  Rockford,  R.  I.  &  St.  L.  R.  Co. 
76  III.  661. 

Nor  is  statutory  authority  conferred  up- 
on a  state  board  of  equalization  to  add  12 
per  cent,  neither  more  nor  less,  for  delin- 
quencies in  the  collection  of  taxes,  an  un- 
constitutional delegation  of  power.  San 
Francisco  ft  N.  P.  R.  Co.  v.  State  Bd.  of 
Equalization,  60  Cal.  12.  The  case  of 
Houghton  V.  Austin,  47  Cal.  646,  is  dis- 
tinguished on  the  ground  that  the  act  there 
condemned  left  it  in  the  hands  of  the  board 
to  add  any  sum  or  percentage  it  might  deem 
proper  in  the  anticipation  of  possible  delin- 
quencies, while  here  the  amount  authorized 
to  be  added  is  definitely  fixed. 

Power  conferred  upon  a  municipal  board 
of  revision  and  appeals  to  make  intermediate 
assessments  in  place  of  the  triennial  assess- 
ments required  by  law,  whenever  such  board 
may  deem  a  revision  necessary,  is  unconsti- 
tutional ;  since  the  act  conferring  such  pow- 
er is  not  complete  in  itself,  but  requires 
something  to  be  supplied  by  the  intervention 
and  determination  of  others.  Jermyn  v. 
Scranton,  3  Lack.  Legal  News,   112. 

But  this  decision  was  reversed  by  the  su- 
preme court  of  Pennsylvania  in  Jermyn  v. 
Fowler,  186  Pa.  695,  40  Atl.  972,  the  court 
holding  that,  since  the  legislative  power  of 
taxation  might  be  lawfully  committed  to 
municipal  authorities,  there  coul^  be  no  con- 
stitutional objection  to  the  creation  of  a 
board  of  revision  and  appeals,  with  all  the 
powers  incident  to  the  functions  of  such  a 
board.  Concerning  the  contention,  which 
had  controlling  weight  with  the  court  below, 
that  the  criterion  is  lacking  by  which  the 
necessity  for  a  new  assessment  is  to  be 
judged,  the  court  considered  that,  even  if 
it  was  a  legitimate  argument  against  the 
wisdom  or  expediency  of  the  legislation,  it 
15  L.R^(N.S.) 


could  not  reach  the  dignity  of  a  constitu- 
tional objection. 

See  also  Houghton  v.  Austin,  47  Cal.  646 ; 
Re  Roberts,  17  Hun,  559, — infra. 

Taxation  without  representation. 

The  time-honored  constitutional  principle 
that  there  shall  not  be  taxation  without 
representation  has  been  frequently  invoked 
in  cases  involving  legislative  delegation  of 
the  taxing  power  to  a  board  or  body. 

Thus,  statutory  authority  conferred  upon 
a  state  board  of  equalization  to  fix  the  rate 
of  taxation  after  allowing  for  delinquencies 
in  the  collection  of  taxes  is  a  delegation  of 
legislative  power  in  derogation  of  the  Con- 
stitution. Houghton  v.  Austin,  supra.  The 
court  said:  "The  state  board  of  equaliza- 
tion cannot  be  clothed  with  the  power  of 
fixing,  for  the  purpose  of  taxation,  the  value 
of  real  estate  or  personal  property.  .  .  . 
Although  the  legislature  may  direct  in  what 
manner  the  value  of  property  shall  be  ascer- 
tained, it  cannot  confer  the  power  of  ascer- 
taining such  value  upon  an  officer  not 
chosen  by  those  whose  property  he  is  to  es- 
timate and  appraise." 

And  statutory  authority  conferred  upon 
a  state  board  of  equalization  to  change  the 
valuation  of  assessors  is  in  conflict  with  a 
constitutional  provision  requiring  the  tax- 
ing of  all  property  in  the  state  in  propor- 
tion to  its  value,  and  directing  that  the  as- 
sessors shall  be  elected  by  the  qualified  elect- 
ors of  the  county,  town,  or  district  in  which 
the  property  taxed  is  situated.  Houghton 
V.  Austin,  47  Cal.  546.  The  court  remarked : 
The  very  object  of  the  provision  was  to  give 
to  the  electors  of  the  town,  county,  or  dis- 
trict the  election  of  those  who  were  to  ap- 
praise their  property  for  taxation.  If  there 
is  any  right  of  the  deprivation  of  which  the 
people  of  this  country  have  ever  been  jeal- 
ous, it  is  the  right  to  have  the  burden  of 
taxation  imposed  by  their  own  representa- 
tives. 

In  New  York  it  has  been  held  that  the 
creation  of  a  board  for  the  revision  and 
collection  of  assessments  is  not  unconsti- 
tutional as  a  delegation  of  the  taxing  power 
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tbat  being  the  aggregate  percentage  of  in- 
debtedness permitted  by  the  act  of  1905. 

It  is  claimed  by  the  appellants  that  the 
act  is  void  because  it  creates  a  municipal 
corporation  authorized  to  exercise  powers 
over  territory  under  the  control  of  the  city 
council,  and  that  two  corporations  cannot 
exercise  the  same  powers  coextensively  over 
the  same  territory.  It  is  true  that  the  city 
council  had  authority  to  lay  out  parks  and 
make  rules  for  the  government  thereof.  The 
city  council  adopted  the  provisions  of  the 
1905  law  by  express  action,  and  thereby  sur- 
rendered all  control  over  the  parks  of  the 
city.  Having  done  so,  the  law  became  op- 
erative, and  the  city  council  was  excluded 
from  any  authority  over  the  park  conferred 
upon  the  park-district  board  by  the   1906 


law.  This  law  by  implication  repealed  th« 
prior  law  so  far  as  the  former  laws  con- 
ferred authority  upon  the  park  board  to  per- 
form duties  that  were  before  vested  in  the 
city  council.  We  find  no  case  holding  spe- 
cial park  laws  inoperative  for  that  reason, 
and  the  objection  would  lie  to  all  laws  pro- 
viding for  the  government  and  control  of 
parks  in  cities.  As  to  certain  matters,  the 
legislature  undoubtedly  has  power  to  classi- 
fy or  subdivide  powers  of  local  government, 
and  to  place  the  power  of  such  government 
in  different  agencies  or  instrumentalities. 
Tlie  power  to  reigulate  and  govern  parks  in 
cities  is  very  generally  conferred  upon  spe- 
cial boards.  It  is  further  claimed  that  the 
act  delegates  to  the  city  council  legislative 
power;  that  is,  the  power  to  declare  whether 


to  persons  who  are  not  the  chosen  repre- 
sentatives of  the  people,  or  responsible  to 
them.  Re  Roberts,  17  Hun,  559,  Affirmed  in 
81  N.  Y.  62. 

Controversy  has  arisen  as  to  the  right  of 
the  legislature  to  delegate  the  power  of  tax- 
ation to  certain  county  courts  composed  of 
the  justices  of  the  county,  who  are  appoint- 
ed by  the  governor. 

An  act  which  confers  unlimited  powers  of 
taxation  upon  the  county  courts  is  held,  in 
Marr  v.  Enloe,  1  Yerg.  452,  to  be  uncon- 
stitutional and  void  under  art.  1,  g  1,  Tenn. 
Const.  1796,  which  vests  the  power  of  tax- 
ation in  the  general  assembly.  The  court 
said:  "Can  this  constitutional  right,  by 
an  act  of  the  assembly,  be  vested  in  a  few 
individuals  in  each  county,  who  are  not  de- 
pendent on  the  people,  to  tax  without  limit, 
and  even  spend  at  pleasure,  without  respon- 
sibility and  without  control?  Such  are  un- 
fortunately the  powers  attempted  to  be  con- 
ferred by  the  act  of  1827.  The  right  to  tax 
themselves,  through  their  representatives  in 
general  assembly,  is  a  constitutional  right 
in  the  people.  Representation  and  taxation 
are,  of  necessity,  in  our  government,  insep- 
arable, as  they  must  be  in  every  free  coun- 
try. .  .  .  Our  fathers  fought,  conquered, 
and  separated  from  Great  Britain  to  poor 
purpose,  to  preserve  the  principle  that  taxa- 
tion without  representation  was  tyranny, — 
if  we  are  at  this  short  day  compelled  to  sub- 
mit to  its  exercise  in  practice  by  a  few  in- 
dividuals in  each  county.  In  truth,  the 
preservation  of  this  principle  is  the  chief 
corner  stone  on  which  our  political  fabric 
rests;  take  it  away,  and  our  government  is 
not  worth   preserving." 

But,  on  the  contrary,  it  has  been  held 
that  the  levy  of  a  tax  by  the  county  court 
does  not  infringe  a  constitutional  require- 
ment that  the  people  cannot  be  taxed  with- 
out their  own  consent  or  that  of  their  rep- 
resentatives, although  the  justices  of  the 
court  are  not  chosen  by  the  people,  but  are 
appointed  by  the  governor.  Re  County  Levy, 
6  Call  (Va.)  139.  The  court  argued  that, 
since  the  mode  of  appointing  the  justices 
was  fixed  by  the  Constitution,  it  must  have 
been  considered  that  their  nonrepresenta- 
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tive  character  when  levying  taxes  was  a 
lesser  evil  than  would  be  the  popular  elec- 
tion of  magistrates  authorized  to  decide  be- 
tween government  and  offenders,  and  be- 
tween contending  citizens. 

And  it  is  said  that  the  legislature  may 
properly  authorize  a  county  court  to  take 
and  subscribe  stock  for  the  county  in  a  turn- 
pike road  company,  and  to  assess  the  amount 
of  stock  so  subscribed  upon  all  the  prop- 
erty within  the  county  subject  to  the  pay- 
ment of  state  revenue.  Clark  County  Jus- 
tices V.  Paris,  W.  ft  K.  River  Tump.  Co.  II 
B.  Mon.  143.  The  ground  of  this  decision  is 
thus  stated :  With  reference  to  the  objection 
founded  on  the  principle  that  there  should 
not  be  taxation  without  representation,  and 
on  the  assumption  that  the  principle  was 
violated  by  delegating  the  taxing  power  to 
the  county  courts  composed  of  members  not 
elected  by  the  taxpayers,  we  think  that  the 
principle  referred  to,  though  in  a  general 
sense  it  may  be  considered  as  the  basis  of 
our  institutions,  is  not,  in  the  literal  sense 
contended  for,  a  principle  of  our  Constitu- 
tion ;  that  the  county  court,  though  not 
heretofore  elected  by  the  people  of  the  coun- 
ty, being  altogether  taken  from  among  them, 
may,  upon  local  questions,  be  r^^arded  as 
more  truly  their  representative  than  the 
whole  body  of  the  legislature,  of  which 
ninety-nine  hundredths  may  be  taken  from 
other  counties;  that,  unless  virtual  repre- 
sentation be  recognized  as  authorizing  tax- 
ation, a  large  number  of  taxpayers,  and  a 
large  portion  of  property,  within  the  state, 
must  be  excluded  from  the  power  of  both 
general  and  local  taxation. 

So,  statutory  authority  conferred  upon  po- 
lice commissioners  to  estimate  the  sum  of 
money  necessary  to  enable  them  to  discharge 
the  duties  imposed  upon  them,  and  requir- 
ing the  city  council  to  raise  such  sum  by 
taxation,  has  been  held  constitutional.  Bal- 
timore V.  State,  15  Md.  376,  74  Am.  Dec. 
572.  The  court  said :  "Is  it  contended  that 
the  legislature  cannot  lay  a  tax  without  the 
consent  of  the  particular  people  who  are  to 
pay  itt  We  suppose  not.  When  the  legis- 
lature provides  for  a  tax  by  any  agency 
whatever,    it   is,    in    contemplation    of   the 
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the  act  shall  become  operative  or  not.  The 
ad  is  a  oomplete  act,  and  was  such  when  it 
was  approved  by  the  governor.  It  is  not  de- 
nied that  a  law  complete  in  itself  may  be 
made  to  become  operative  upon  the  happen- 
ing of  a  certain  event  or  contingency.  The 
claim  is  that  the  happening  of  such  event  or 
contingency  must  be  determined  by  the  peo- 
ple by  vote,  and  that  it  cannot  be  left  to  the 
action  of  the  city  council.  The  law  is  a 
general  law,  and  affects  all  cities  of  the 
state.  The  city  council  of  Grand  Forks  sim- 
ply elected,  as  it  was  authorized  to  do, 
whether  the  provisions  should  be  put  in 
force  and  become  applicable  to  that  city.  A 
similar  question  has  been  decided  by  the 
court  recently,  and  the  conclusion  reached 
that  the  county  commissioners  were  prop- 


erly authorized  to  determine  whether  a  law 
prescribing  the  manner  of  collecting  taxes 
should  become  applicable  to  the  county 
over  which  they  had  jurisdiction.  Picton 
V.  Cai»  County,  13  N.  D.  242,  100  N.  W. 
711.  In  that  case  the  question  was  careful- 
ly considered  and  the  authorities  collected; 
and  this  makes  it  unnecessary  to  further 
discuss  the  question  at  this  time. 

The  act  in  question  authorizes  the  issu- 
ing of  bonds,  but  makes  no  provision  for 
the  raising  of  funds  annually  or  otherwise 
for  the  payment  of  interest  on  the  same, 
or  for  the  ultimate  payment  thereof.  It  is 
claimed  that  this  is  in  violation  of  f  184 
of  the  Constitution,  making  it  incumbent  on 
any  city,  county,  township,  town,  school  dis- 
trict, or  any  other  political  subdivision  in- 


Constitution,  the  act  of  the  people,  and  bind- 
ing on  all  alike.  Of  such  legislation,  it  can- 
not be  averred  that  it  is  against  the  prin- 
ciples of  free  government." 

But  the  legislature  is  without  power  to 
confer  upon  park  commissioners  appointed 
by  the  state  under  a  statute  making  their 
duties  purely  advisory  the  power  to  bind  the 
city  irrevocably  to  a  purchase  of  park  lands ; 
since,  in  making  contracts  and  creating 
debts  for  the  city,  the  commissioners  are, 
in  effect,  exercising  a  power  of  taxation. 
People  ex  rel.  Park  Comrs.  v.  Detroit,  28 
Mich.  228,  15  Am.  Rep.  202.  Cooley,  J.,  re- 
marked: No  precedent  entitled  to  respect 
can  justify  such  a  change  of  powers,  for 
from  the  very  dawn  of  our  liberties  the  prin- 
ciple most  unquestionable  of  all  has  been 
this, — that  the  people  shall  vote  the  tax  tfcey 
are  to  pay,  or  be  permitted  to  choose  rep- 
resentatives for  the  purpose. 

In  reference  to  school  taxes,  it  has  been 
held  that  it  is  not  competent  for  the  l^is- 
lature  to  delegate  to  the  trustees  of  a  school 
district  situated  outside  of  the  limits  of  a 
municipal  corporation  the  power  to  assess 
taxes  for  educational  purposes.  Schultes  v. 
Ea>erley,  82  Ala.  242,  2  So.  345.  The  court 
said:  The  cardinal  principle  of  self-tax- 
ation is  ignored.  The  district  is  governed 
by  trustees  of  legislative  appointment  with 
power  to  impose  a  tax  on  the  people  to  whom 
they  are  under  no  official  accountability, 
who  have  clothed  them  with  no  authority, 
and  who  are  appointed  without  the  consent 
of  those  who  are  to  pay  the  tax,  directly  or 
indirectly  expressed. 

On  the  other  hand,  it  has  been  held  that 
the  legislature  may  confer  upon  the  trustees 
of  townships  power  to  levy  taxes  within  pre- 
scribed limits  for  the  construction  and  re- 
pair of  schoolhouses.  Rose  v.  Bath  Twp.  10 
Ind.  18.  This  decision  rests  upon  the  ground 
of  virtual  representation  and  consent.  The 
court  said:  In  electing  members  of  the 
general  assembly,  the  people  are  all  heard 
upon  every  question. 

So,  it  is  declared  to  be  within  the  power 
of  the  legislature  to  authorize  the  imposi- 
tion of  a  school  tax  on  the  citizens  of  any 
district  in  pursuance  of  a  vote  of  the  ma- 
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jority  of  the  inhabitants  or  voters  of  such 
district;  nor  can  such  a  tax  be  complained 
of  by  one  who  attended  the  meeting  of  voters, 
voted  against  the  tax,  and  denied  the  right 
of  the  district  to  levy  it.  Steward  v.  Jef- 
ferson, 3  Harr.  (Del.)  335.  In  this  case 
it  was  argued  that  the  general  principle 
that  taxation  and  representation  should  go 
together  was  not  violated. 

The  question  whether  a  municipal  board 
of  trustees  may  be  authorized  to  levy  a  tax 
for  the  support  of  a  high  school,  although 
the  district  includes  territory  lying  without 
the  city,  which  right  was  objected  to  on  the 
ground  that  the  people  of  such  contiguous 
territory  have  no  part  in  the  election  of 
the  trustees,  and  hence  are  not  represented 
by  them,  was  raised,  but  not  determined. 
Board  of  Education  v.  Board  of  Trustees, 
129  Cal.  599,  62  Pac.  173. 

A  statute  authorizing  the  improvement 
of  public  highways  upon  petition  of  resident 
landowners,  by  an  appointive  board  of  road 
commissioners  who  are  empowered  to  levy 
taxes  and  special  assessments  on  the  prop- 
erty of  others,  is  an  unconstitutional  dele- 
gation of  legislative  power.  Hovey  v.  Wyan- 
dotte County,  56  Kan.  577,44  Pac.  17;  Wyan- 
dotte County  v.  Abbott,  52  Kan.  148,  34  Pac. 
316.  In  the  latter  case  the  court  said:  Ko 
discretion,  exercise  of  judgment,  or  revisory 
or  supervisory  control,  is  vested  in  any  tri- 
bunal or  officer  elected  by,  or  responsible 
to,  the  people. 

A  statute  authorizing  the  county  commis- 
sioners, when  petitioned  by  resident  land- 
owners to  improve  a  road,  to  appoint  three 
road  commissioners  to  take  charge  of  the  im- 
provement, one  third  of  the  expense  to  be 
paid  from  the  general  county  fund,  and  two 
thirds  of  the  expense  to  be  a.sses8ed  by  the 
road  commissioners  against  lands  in  the 
district  according  to  benefits,  is  invalid. 
Parks  V.  Wyandotte  County,  61  Fed.  436. 
The  court  observed:  "The  road  commis- 
sioners are  in  no  way  answerable  for  their 
acts  to  the  owners  of  the  lands  of  the  dis- 
trict; nor  have  the  taxpayers  of  the  county 
any  discretion,  voice,  or  control  over  the 
affairs  of  the  district,  although  they  pay 
one  third  of  the  cost.    It  is  an  arbitrary  pro- 
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curring  any  indebtedness,  to  make  provision 
for  payment  of  the  interest  annually  and 
of  the  principal  when  due.  Conceding 
that  this  section  applies  to  park  boards,  we 
do  not  think  that  the  law  is  invalid  for  that 
reason,  nor  that  the  proceedings  should  be 
restrained  on  that  ground.  The  act  gives 
express  power  to  incur  a  bonded  indebted- 
ness in  a  limited  amount.  This  is  an  im- 
plied authorization  to  make  provision  for 
the  payment  of  the  same.  The  express  pow- 
er to  incur  an  indebtedness  is  held  to  in- 
clude within  such  power  the  power  to  do  all 
things  necessary  to  effectuate  the  purpose 
of  the  act.  Dill.  Mun.  Corp.  $  741;  1 
Cooley,  Taxn.  3d  ed.  p.  407;  Hall  v.  Chip- 
pewa Falls,  47  Wis.  267,  2  N.  W.  270. 

A  more  perplexing  question  remains  to  be 
disposed  of.  The  act  authorizes  the  park- 
board  commissioners  to  levy  annual  taxes 
for  the  purpose  of  making  effectual  the  ob- 
jects thereof.  The  people  have  never  had  an 
opportunity  directly  to  adopt  the  act  by 
vote,  nor  had  they  any  direct  voice  in  the 
appointment  of  the  commissioners;  they  be- 
ing appointed  by  the  city  council,  without 
any  right  on  the  part  of  the  people  directly 
to  assent  to  or  approve  of  such  appoint- 
ments. In  other  words,  the  taxing  power  is 
conferred  upon  a  board  appointed  by  a  city 
council  without  the  assent  of  the  people. 


The  contention  is  that  the  power  to  levy  a 
tax  cannot  be  delegated  to  a  person  or  body 
in  whose  appointment  the  people  have  not 
directly  assented  by  popular  vote.  The  tax- 
ing power  is  vested  by  the  Constitution  in 
the  legislature.  Section  130  of  the  Consti- 
tution reads  as  follows:  "The  legislative 
assembly  shall  provide  by  general  law  for 
the  organization  of  municipal  corporations, 
restricting  their  powers  as  to  levying  taxes 
and  assessments,  borrowing  money,  and  con- 
tracting debts,"  etc.  It  is  conceded,  and 
could  not  reasonably  be  doubted,  that  the 
power  to  levy  taxes  is  a  legislative  power. 
The  legislative  power  is,  by  the  Constitution, 
vested  in  the  Senate  and  House  of  Repre- 
sentatives. Whether  the  legislature  can  en- 
act a  law  authorizing  a  person  or  body  not 
elected  by  the  people,  or  appointed  without 
their  assent,  to  levy  taxes,  is  the  question 
to  be  determined.  This  raises  a  constitu- 
tional question,  which  should  be  determined 
with  caution.  Unless  such  a  law  is  clearly 
repugnant  to  some  constitutional  provision, 
it  should  be  sustained.  It  is  a  general  prin- 
ciple that  legislative  powers  cannot  be  dele- 
gated. A  general  exception  exists  to  the  ef- 
fect that  legislative  powers  may  be  dele- 
gated in  reference  to  matters  of  local  govern- 
ment or  concern.  The  power  of  levying 
taxes  by  municipal   corporations  or  other 


ceeding.  The  majority  of  any  small  dis- 
trict may  force  the  tax  upon  the  whole 
county." 

Consent  to  the  delegation  of  the  power. 

The  power  of  taxation  may  be  delegated 
to  a  local  board  when  the  consent  of  the 
people  has  been  expressly  given. 

It  is  within  the  power  of  the  legislature  to 
vest  a  county  board  with  authority  to  im- 
pose taxes  upon  townships  in  the  county 
which  has  adopted  township  organization, 
where  the  people,  by  the  adoption  of  town- 
ship organization,  made  and  constituted  the 
county  board  a  corporate  authority  for  the 
town,  and  thus  empowered  the  board  to  as- 
sess taxes  upon  its  property.  People  ex 
rel.  Nell  v.  Knopf,  171  111.  191,  49  N.  E. 
424;  Bebb  v.  People,  172  111.  370,  50  N.  E. 
185. 

Statutory  authority  conferred  upon  park 
commissioners  to  assess  and  collect  an  an- 
nual tax  not  exceeding  a  specified  sum,  for 
the  payment  of  interest  on  bonds  to  be  is- 
sued for  park  improvements,  is  not  uncon- 
stitutional, although  the  commissioners  are 
to  be  appointed  by  the  judge  of  the  cir- 
cuit, court  of  the  county,  where  the  people 
have  expressed  their  consent  by  the  adop- 
tion of  a  municipal  charter  authorizing  the 
appointment  of  commissioners  by  such  of- 
ficer. People  ex  rel.  Dunham  v.  Morgan, 
90  111.  658. 

See  also  Dunham  ▼.  People,  96  111.  331; 
16  L.R.A.(N.8.) 


West  Chicago  Park  v.  Sweet,  167  111.  326, 
47  N.  E.  728. 

But  the  legislature  cannot  delegate  the 
power  to  fix  and  determine  the  amount  of  a 
tax  for  a  public  library  to  a  board  of  li- 
brary trustees  appointed  pursuant  to  stat- 
ute, and  which  is  not  chosen  by  and  directly 
responsible  to  the  taxpayers,  unless  the  peo- 
ple assent  thereto.  State  ex  rel.  Howe  ▼. 
Des  Moines,  103  Iowa,  76,  39  L.R.A.  285,  64 
Am.  St.  Rep.  167,  72  N.  W.  639. 

See  also  Schultes  v.  Eberly  and  Rose  v. 
Bath  Twp.  supra. 

And  in  Ga^e  v.  Graham,  67  111.  144,  hold- 
ing that  drainage  commissioners  cannot  be 
invested  by  the '  legislature  with  the  power 
of  taxation,  it  is  said:  These  officers  are 
not  elected  or  appointed  with  the  assent  of 
a  municipal  corporation,  or  with  the  assent 
of  the  persons  to  be  taxed  or  assessed.  They 
are  appointed  by  the  legislature,  and  or- 
ganized into  a  private  corporation ;  they  are 
clothed  with  large,  if  not  dangerous,  pow- 
ers; are  accountable  to  no  persons  for  their 
acts  and  their  doings;  are  not  subject  to 
review  by  any  other  body;  their  power  to 
make  the  assessment  is  absolute,  and  is  lim- 
ited by  no  rule  but  their  discretion. 

That  the  board  of  directors  of  a  levee  dis- 
trict were  elected  by  the  people  of  the  dis- 
trict to  be  taxed  does  not  imply  the  consent 
of  the  people  to  taxes  imposed  by  them,  but 
which  were  assessed  in  accordance  with  stat- 
utory direction  by  two  disinterested  freehold- 
ers chosen  by  the  directors.  Leveeing  Wa- 
bash River  v.  Houston,  71  111.  318. 
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goTernmental  agencies  may  be  delegated; 
and  8  130  of  the  Constitution  plainly  recog- 
nizes the  power  of  the  legislature  to  dele- 
gate such  power  to  municipal  corporations. 
Under  this  section,  the  legislature  must  pro- 
vide for  the  organization  of  municipal  cor- 
porations, and  restrict  the  power  of  such 
corporations  in  levying  taxes.  This  shows 
that  taxation  matters  for  local  government 
may  be  delegated  to  municipal  corporations. 
The  park  board  would  probably  be  deemed  a 
municipal  corporation,  within  the  meaning 
of  this  section,  if  the  people  had  been  given 
a  voice  in  its  election.  Whether  that  is  true 
or  not,  and  what  the  precise  character  or 
legal  status  of  the  park  board  commission  is, 
is  immaterial. 

It  has  become  a  well-recognized  principle 
of  constitutional  law  that  local  boards  and 
councils  elected  by  the  people  are  bodies  to 
which  the  power  to  tax  may  be  delegated. 
This  is  so  upon  the  principle  that  the  legis- 
lative power  to  levy  taxes  rests  with  the 
people;  and,  so  long  as  the  people  have  a 
voice  in  the  selection  of  bodies  to  which  the 
power  to  tax  is  delegated,  the  constitution- 
al restriction  is  not  violated.  The  power 
of  the  legislature  to  delegate  the  authority 
to  levy  taxes  is  generally  held  to  be  limited 
to  boards  or  councils  elected  by  the  people, 
and  is  not  sanctioned  when  delegated  to 
those  appointed,  when  the  appointment  has 
not  been  assented  to  by  a  vote  of  the  people. 
This  limitation  is  recognized  under  the  prin- 
ciple that  all  powers  of  taxation  are  reposed 
in  the  people,  and  unless  the  people  assent 
by  vote  to  the  appointment  or  election  of 
the  taxing  authorities,  the  law  authorizing 
such  powers  of  taxation  to  those  not  thus 
assented  to  is  repugnant  to  the  Constitution, 
and  not  to  be  upheld.  The  power  to  levy 
taxes  is  one  of  the  most  important  of  legis- 
lative functions.  If  abused,  it  may  amount 
to  a  practical  confiscation  of  property.  A 
power  so  far-reaching  should  not  be  reposed 
in  anyone  not  directly  responsible  to  the 
people.  If  appointed  by  the  people,  and 
abuses  follow,  a  remedy  by  removal  is  in 
their  hands;  otherwise,  redress  is  so  remote 
as  to  be  without  practical  results.  Regard- 
less of  {  130  of  the  Constitution,  the  dele- 
gation of  the  taxing  power  to  a  person  or 
board  without  some  assent  by  the  people 
could  not  be  sustained.  The  power  to  tax 
is  a  legislative  power,  and  cannot  be  dele- 
gated to  boards  or  commissions  whose  ap- 
pointment has  not  been  in  some  way  assent- 
ed to  by  the  people.  We  deem  this  interpre- 
tation of  the  Constitution  sound,  and  that 
it  should  not  be  deviated  from. 

These  principles  are  sustained  by  the  au- 
thorities generally.  Judge  Cooley,  in  his 
great  work  on  Taxation,  says,  on  page  99, 
vol.  1,  3d  ed.:  "It  ia  a  general  rule  of  consti- 
IS  LJUL(N.S.) 


tutional  law  that  a  sovereign  power  con- 
ferred by  the  people  upon  any  one  branch  or 
department  of  the  government  is  not  to  be 
delegated  by  that  brivoch  or  department  to 
any  other.  This  is  a  principle  which  per- 
vades our  whole  political  system,  and,  when 
properly  understood,  permits  of  no  excep- 
tion, and  it  is  applicable  with  peculiar  force 
to  the  case  of  taxation.  The  power  to  tax 
is  a  legislative  power.  The  people  have  cre- 
ated a  legislative  department  for  the  exer- 
cise of  the  legislative  power;  and  within 
that  power  lies  the  authority  to  prescribe 
the  rules  of  taxation,  and  to  regulate  ths 
manner  in  which  those  rules  shall  be  given 
effect.  .  .  .  There  is,  nevertheless,  one 
clearly  defined  exception  to  the  rule  that  the 
legislature  shall  not  delegate  any  portion  of 
iis  authority.  The  exception,  however,  is 
strictly  in  harmony  with  the  general  fea- 
tures of  our  political  system,  and  it  rests 
upon  an  implication  of  popular  assent, 
which  is  conclusive." 

In  State  ex  rel.  Howe  v.  Des  Moines,  103 
Iowa,  76,  39  L.R.A.  285,  64  Am.  St.  Rep. 
157,  72  N.  W.  639,  it  was  said;  "We  say, 
then,  that  there  is  an  implied  limitation 
upon  the  power  of  the  legislature  to  dele- 
gate the  power  of  taxation.  This,  of  neces- 
sity, must  be  ao;  otherwise,  the  legislature 
might  clothe  any  person  with  the  power  to 
levy  taxes,  regardless  of  the  will  of  those 
upon  whom  such  burdens  would  be  cast,  and 
such  person  might  be  directly  responsible 
to  no  one.  ...  If  the  power  to  tax  may 
be,  by  them,  vested  in  a  board  of  library 
trustees  against  the  will  of  the  people,  it 
may  be  reposed  _  in  any  other  body  which 
is  not  directly  accountable  to  the  people." 
In  Parks  v.  Wyandotte  County  (C.  C.)  61 
Fed.  436,  it  was  said:  "Self -taxation,  or 
taxation  by  officers  chosen  by  or  answerable 
to  those  directly  interested  in  the  district  to 
be  taxed,  is  inseparable  from  that  protection 
of  the  right  of  property  that  is  either  ex- 
pressly or  impliedly  guaranteed  by  all  writ- 
ten Constitutions  under  our  system  of  gov- 
ernment. Of  all  the  powers  of  government, 
the  one  most  liable  to  abuse  is  the  power  of 
taxation.  If  placed  in  hands  irresponsible 
to  the  people  of  the  district  to  be  taxed,  its 
abuse  is  a  mere  question  of  time.  .  .  . 
The  act  is  a  plain  violation  of  the  principle 
of  self-taxation,  and  a  clear  invasion  of 
the  right  of  property.  .  .  .  The  legis- 
lature is  not  the  fountain — not  the  source — 
of  power.  Under  our  system  of  government, 
the  legislature  can  exercise  only  such  pow- 
ers as  the  people  have  delegated  to  that 
body,  either  expressly  or  by  necessary  impli- 
cation, by  the  Constitution.  All  rights  not 
so  delegated  are  retained  by  the  people." 
In  Harward  v.  St.  Clair  4  M.  I.«vee  &  Drain- 
age Co.  51  111.  130,  it  is  said:    "The  power 


Digitized  by 


Google 


72 


NORTH  DAKOTA  SUPRfiME  COURT 


Feb., 


of  taxation  is,  of  all  the  powers  of  govern- 
ment, the  one  most  liable  to  abuse,  even 
when  exercised  by  the  direct  representatives 
of  the  people,  and,  if  committed  to  people 
who  may  exercise  it  over  others  without 
reference  to  their  consent,  the  certainty  of 
its  abuse  would  be  simply  a  question  of 
time.  No  person  or  class  of  persons  can  be 
safely  intrusted  with  irresponsible  power 
over  the  property  of  others,  and  such  a  pow- 
er is  essentially  despotic  in  its  nature,  and 
violative  of  all  just  principles  of  govern- 
ment. It  matters  not  that,  as  in  the  prMent 
instance,  it  is  to  be  professedly  exercised  for 
public  uses  by  expending  for  the  public  ben- 
efit the  tax  collected.  If  it  be  a  tax,  as  in 
the  present  instance,  to  which  the  persons 
who  are  to  pay  it  have  never  given  their 
consent,  and  imposed  by  persons  acting  un- 
der no  responsibility  of  official  position,  and 
clothed  with  no  authority  of  any  kind,  by 
those  whom  they  propose  to  tax,  it  is,  to  the 
extent  of  such  tax,  misgovernment  of  the 
same  character  which  our  forefathers  thought 
just  cause  of  revolution."  In  Parks  v.  Wy- 
andotte County,  61  Fed.  437,  it  was  said: 
"Does  the  Constitution  of  the  state  of  Kan- 
sas authorize  the  legislature  to  delegate  the 
power  of  taxation  either  to  the  signers  of 
these  petitions,  or  to  these  road  commission- 
ers? Can  a  tax  be  arbitrarily  forced  upon 
the  taxpayers  of  a  county,  either  by  individ- 
uals or  by  officials  in  whose  appointment 
they  have  no  voice?  The  power  of  taxation 
is  a  power  inherent  in  all  governments.  In 
a  constitutional  government  the  people,  by 
the  Constitution,  confer  it  on  the  legislature. 
It  is  one  of  the  highest  attributes  of  sover- 
eignty. It  includes  the  power  to  destroy.  It 
appropriates  the  property  and  labor  of  the 
people  taxed.  Unrestrained  power  of  tax- 
ation necessarily  leads  to  tyranny  and  des- 
potism. Hence,  in  all  free  governments, 
the  power  to  tax  must  be  limited  to  the 
necessities  for  the  purposes  of  government, 
and  the  agencies  for  local  taxation  should 
be  fixed  and  their  powers  limited  by  organic 
law;  and  they  should  be  so  selected  as  to  be 
directly  answerable  for  their  oflicial  acts 
to  their  local  constituencies  or  districts  to 
be  taxed.  If  they  act  corruptly,  those  di- 
rectly interested  may  then  remove  them  and 
appoint  others.  If  those  directly  interest- 
ed have  no  voice  in  their  appointment,  or 
power  to  remove  them,  they  have  no  means 
of  correcting  their  abuses." 

In  a  concurring  opinion  to  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  228,  15 
Am.  Rep.  202,  Justice  Campbell  said:  "I 
think  that  the  very  essence  of  municipal  ex- 
istence consists  in  a  government  which  al- 
lows no  discretionary  power  beyond  that  of 
a  mere  administration  to  be  exercised  with- 
out the  immediate  or  ultimate  control  of  the 
freemen  or  their  immediate  representatives. 
16  L.RJV.(NJ3.) 


A  city  is,  and  must  be,  as  I  conceive,  a  unit 
for  purposes  of  government ;  and  all  bodies 
employed  in  the  service  of  the  municipality, 
and  not  directly  representing  the  freemen, 
must  act  as  agencies  subordinate  to  the 
council.  If  powers  in  any  way  involving  the 
municipal  prerogative  can  be  given  to  any 
bodies  except  the  common  council,  to  the 
exclusion  of  any  regulation  or  control  of  that 
body,  they  can  all  be  so  given,  and  the  peo- 
ple may  be  entirely  deprived  of  representa- 
tive government.  It  is  a  misnomer  to  apply 
that  term  to  a  system  where  there  is  any 
legislative  power  over  which  the  people's 
representatives  have  no  control.  A  school 
district  is  as  well  organized  a  municipality 
as  a  city,  and  may  coexist  with  it  in  terri- 
tory, in  whole  or  in  part,  as  a  city  may 
cover  the  territory  of  a  county  wholly  or 
partially.  There  is  no  incompatibility  be- 
tween them,  and  both  are  separate,  and  in 
some  sense  independent,  popular  represent- 
ative bodies,  exercising  different  functions. 
The  duties  of  the  others  are  no  part  of  the 
ordinary  concerns  of  town  or  city  corpora- 
tions. But  from  time  immemorial  every 
municipal  government,  properly  so  called, 
and  acting  within  its  peculiar  sphere,  has 
acted  through  its  common  council,  composed 
either  of  the  burgesses  or  their  represent- 
atives, subject  in  some  cases  to  checks  and 
vetoes,  but  not  subject  to  l^islation  or 
final  action  in  defiance  of  their  own  de- 
cisions. Their  supremacy  cannot  be  given 
up  by  themselves  any  more  than  it  can  be 
taken  from  them.  No  doubt  the  state  can 
limit  their  powers,  but  it  cannot  transfer 
them.  The  appointment  and  incorporation 
of  boards  as  mere  agencies  is  competent, 
and  may  be  very  convenient.  But  making 
them  anything  but  agencies  is  a  direct  in- 
vasion of  representative  government,  and 
would  bring  into  existence  a  class  of  cities 
unknown  to  our  institutions  and  very  dif- 
ferent from  the  municipal  corporations  rec- 
ognized by  our  Constitution  as  the  author- 
ized recipients  of  local  legislative  power." 
See  also  Cooley,  Const.  Lim.  p.  103,  and 
cases  cited;  Dill.  Mun.  Corp.  t  746,  and 
cases  cited;  Gray,  Limitations  of  Taxing 
Power,  {  552 ;  Waterhouse  v.  Cleveland  Pub- 
lic Schools,  8  Heisk.  857;  Hinre  v.  People, 
92  111.  406.  We  are  forced  to  the  conclu- 
sion that  the  act  in  question  is  repugnant 
to  the  Constitution  as  delegating  the  power 
to  levy  taxes  to  a  board  appointed  without 
the  assent  of  the  persons  whose  property  is 
to  be  taxed. 
Order  reversed. 

All  concur. 

Flak,  J.,  being  disqualified  in  this  case. 
Judge  Templeton,  of  the  first  judicial  dis- 
trict, sat  by  request. 
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HiiiiNois  supreme;  cottrt. 

JOHN  F.  CONNER  et  al.,  Appto., 

T. 

JAMES  GARDNER.   ' 
(230  III.  258,  82  N.  E.  640.) 

Wills  —  devise   by    Implication. 

1.  A  devise  to  the  other  children,  in  equal 
shares,  subject  to  the  modifications  indi- 
cated with  respect  to  the  shares  of  the  two 
sons,  of  land  not  expressly  devised,  is  im- 
plied by  a  will  which  clearly  indicates  the 
general  intention  of  the  testator  to  dispose 
of  all  his  property,  and  expressly  devises  the 
home  farm  to  one  of  the  sons,  with  a  direc- 
tion for  equalizing  his  share  in  the  event 
that  the  farm  shall  not  equal  the  share  of 
the  rest  of  the  children,  and,  without  ex- 
pressly devising  other  large  holdings  of  real 
property  to  the  remaining  four  children, 
frequently  refers  to  their  shares  in  the  es- 
tate, directs  that  certain  advances  be  de- 
ducted from  the  share  of  another  son,  de- 
clares that  the  shares  or  portions  of  the  es- 
tate falling  to  the  daughters  respectively 
shall  be  theirs  and  their  children's  exclu- 
sively, and  provides  that  one  of  the  daugh- 


ters shall  have  certain  chattels  "besides  her 
equal  share  in  all  my  estate." 
Rule    In    Shelley's  Case  —  "child"    or 
"children." 

2.  The  rule  in  Shelley's  Case  has  no  ap- 
plication where  the  word  "child,"  or  "chil- 
dren," instead  of  "heirs,"  is  used  in  de- 
scribing the  character  and  quality  of  the  es- 
tate; and  the  court  is  therefore  left  free  to 
adopt  a  construction  which  will  carry  into 
effect  the  intention  of  the  testator,  although 
such  intention,  when  discovered,  may  lead 
to  the  same  result  as  would  be  reached  by 
the  application  of  that  rule. 

Wills  —  fee  or  life  estate. 

3.  The  daughters  take  the  fee-simple  ti- 
tle, and  not  merely  a  life  estate  with  re- 
mainder to  their  children,  under  a  devise  to 
tliem  by  implication,  with  an  express  pro- 
vision that  "the  shares  or  portions  of  my 
estate  falling  to  my  daughters,  respective- 
ly, shall  be  theirs  and  their  child's  or  chil- 
dren's exclusively,"  where  the  testator's  ap- 
preciation of  the  difference  between  a  fee- 
simple  title  and  a  life  estate  is  indicated 
by  the  fact  that  he  gave  a  life  estate  in  ex- 
press terms  to  his  wife,  and  any  other  con- 
struction would  defeat  his  evident  intention 
that  the  shares  of  the  children  should  be 


Caae  Note.  —  Devise  or  Request  by  im- 
plUsatUtn. 

As  the  ultimate  decisions  in  the  cases 
passing  upon  this  question  necessarily 
turned  upon  the  terms  of  the  particular 
will  involved,  in  connection  with  the  cir- 
cumstances surrounding  the  testator,  they 
are  of  but  little  value  as  precedents;  since 
there  is  but  slight  probability  that  subse- 
quent cases  will  present  a  similar  state  of 
facts,  and,  in  any  event,  it  is  impossible 
adequately  to  represent  in  a  condensed  form 
the  multitude  of  circumstances  that  may 
have  affected  the  ultimate  decision.  All 
that  has  been  attempted  in  this  note,  there- 
fore, is  to  present  the  general  principles  and 
rules  by  which  the  courts  have  been  guided 
in  determining  these  cases.  It  is  upon  the 
principle  of  carrying  into  effect  the  gup- 
posed  intention  of  the  testator,  that  all  the 
cases  of  devise  or  bequest  by  implication 
have  been  decided.  \U  the  language  em- 
ployed by  the  testator  cannot  reasonably  be 
accounted  for,  except  upon  the  supposition 
that  he  intended  to  make  a  certam  dispo- 
sition, but,  through  lack  of  learning,  want 
of  advice,  inadvertence,  or  mistake,  failed 
to  use  the  legal  or  proper  phrases,  the 
courts  will  carry  into  effect  the  intention 
so  shown  by  implying  such  disposition,  un- 
less that  disposition  would  contravene  some 
well-established   legal  rule. 

"In  order  to  raise  an  estate  by  implica- 
tion, the  two  following  circumstances  must 
concur:  First,  an  interest  or  estate  in  the 
property,  less  than  the  whole,  must  be  cre- 
ated expressly  by  the  will,  in  order  that  it 
may  appear  that  the  testator  had  the  dis- 
position of  the  property  in  his  mind;  sec- 
ond, the  person  to  take  by  implication  must 
be  named  or  described  in  connection  with 
16  LJlJl.(N.S.) 


the    raising    of    such    interest    or    estate." 
Crane  v.  Doty,  1  Ohio  St.  279. 

And  in  Parker  v.  Tootal,  II  H.  L.  Cas. 
'43.  II  Jur.  N.  S.  185,  12  L.  T.  N.  8.  89, 
Lord  Westbury,  in  defining  implication, 
said:  "Implication  may  be  founded  upon 
two  grounds:  It  may  either  arise  from 
an  elliptical  form  of  expression  which  in- 
volves and  implies  something  else,  as  con- 
templated by  the  person  using  the  expres- 
sion; or  the  implication  may  be  founded 
upon  the  form  of  gift,  or  upon  a  direction 
to  .do  something  which  cannot  be  carried 
into  effect  without  of  necessity  involving 
something  else,  .  .  .  which  is  a  conse- 
quence necessarily  resulting  from  that  di- 
rection." 

In  Thomas  v.  Thomas,  1  Rawle,  112,  it 
was  held  that,  in  order  to  prevent  a  will 
frcon  failing  of  effect  altogether,  a  devise  or 
bequest  will  be  implied  if  there  be  any- 
thing to  designate  the  person  to  take.  And 
in  Yates  v.  Thompson,  3  Clark  &.  F.  572,  the 
court  looked  to  a  former  will  to  discover 
the  testator's  intention.  But',  in  Moone  ex 
dem.  Fagge  v.  Heaseman,  Willes,  Rep.  138, 
the  court  said  that  the  intent  must  be  gath- 
ered from  the  will  itself;  and  extrinsic  facts 
cannot  be  looked  to, — Brummel  v.  Prothero, 
3  Ves.  Jr.  113;  Upton  v.  Ferrers,  5  Ves.  Jr. 
801,  5  Revised  Rep.  167:  VVoodhouse  v. 
Spurgeon,  62  L.  J.  Ch.  N.  S.  825,  49  I..  T. 
N.  S.  97,  32  Week.  Rep.  225;  Re  Willatts 
[1005]  1  Ch.  378,  93  L.  T.  N.  8.  256,  Af- 
firmed in  [1905]  2  Ch.  135. 

But,  where  an  express  estate  is  created  by 
an  instrument,  it  cannot  be  implied  that  a 
different  estate  was  intended.  Dudley  v. 
Mallery,  4  Ga.  52;  Fisher  v.  Wigg,  I  P. 
Wms.  14,  1  Ld.  Raym.  622;  Carr  v.  Porter, 
1  M'Cord,  Eq.  05:  Bamfield  v.  Popham.  1 
P.    Wms.    54,    1    Salk.   236,   2   Vern.   427; 
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equal,  not  only  in  quality,  but  also  in  value 
and  character  of  the  estate  devised;  not- 
withstanding a  provision  that,  if  any  of  the 
children  should  die  childless,  her  share,  or 
their  shares,  should  revert  to  the  other 
children,  "except  the  law  otherwise  directs." 

(October  23,  1907.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Sangamon 
County  in  complainant's  favor  in  a  suit  to 
remove  a  cloud  from  the  title  to  real  prop- 
erty.   Affirmed. 

Statement  by  Vlckers,  J.; 

James  Gardner,  appellee  herein,  claiming 
to  be  the  owner  in  fee  and  in  possession  of 
the  E.  ^  of  the  N.  E.  ^  of  section  20,  town- 


ship 16  N.,  range  7  W.,  in  Sangamon  coun- 
ty, Illinois,  filed  a  bill  in  chancery  to  re- 
move as  a  cloud  upon  his  title  certain  al- 
leged claims  of  appellants  baaed  on  the  last 
will  and  testament  of  Joseph  Berry,  de- 
ceased. Appellants  answered  the  bill,  denied 
that  the  appellee  was  the  owner  in  fee,  and 
set  up  the  claim  that  appellants  were  the 
owners  in  fee  under  the  will  of  their  grand- 
father, Joseph  Berry.  The  answer  set  out 
the  will  in  hcec  verba.  Appellee  filed  ex- 
ceptions to  the  answer,  and  the  circuit  court 
held  that,  under  the  will,  appellants  had  no 
interest  hi  the'  premises,  sustained  the  ex- 
ceptions, and  ordered  all  portions  of  the  an- 
swer relating  to  said  will,  and  the  copy 
thereof,  expunged  from  the  answer.  The 
cause  was  referred  to  the  master,  who  took 


Smith  V.  Clever,  2  Vern.  59 ;  Mosley  v.  Mos- 
ley,  6  Ves.  Jr.  248;  Patton  v.  Randall,  1 
Jac.  &  W.  189. 

So,  no  implication  can  arise  unless  the 
property  remains  otherwise  undisposed  of. 
Rathbone  v.  Dyekman,  3  Paige,  9;  Tanner 
V.  Livingston,  12  Wend.  83 ;  Carr  v.  Porter, 

1  M'Cord,  Eq.  60;  Dixon  v.  Ramage,  2 
Watts  &  S.  142 ;  Brown  v.  Clark,  3  Ves.  Jr. 
166;  Kelly  t.  Stinson,  8  Blackf.  387.  But 
in  a  very  few  early  cases  the  courts  have 
construed  wills  against  the  express  words  in 
order  to  make  them  take  effect  according  to 
the  intention.  King  v.  Melling,  1  Vent. 
230;  Newland  v.  Shephard,  2  P.  Wms.  194; 
Milner  v.  Milner,  1  Ves.  Sr.  106. 

But  a  clearly  expressed  intent  cannot  be 
overborne  by  a  reference  to  a  mere  possi- 
bility. Browning  v.  Southworth,  71  Conn. 
224,  41  Atl.  768. 

Necessary  implication  also  arises  to  pre- 
vent a  clear  provision  of  a  will  from  be- 
coming   ineffectual.     Brewster    v.    Striker, 

2  N.  Y.  19;  Leggett  v.  Perkins,  2  N.  Y. 
297;  Thomas  v.  Thomas,  supra;  Den  ex 
dem.  Ferebee  v.  Procter,  19  N.  C.  (2  Dev.  & 
B.  L.)  439. 

An  implication  may  be  rebutted  by  an 
implication  which  is  equally  strong.  Rath- 
bone  V.  Dyekman,  supra.  But,  "where  there 
is  a  manifest  general  intent,  the  construc- 
tion should  be  such  as  to  effectuate  it, 
though  by  that  construction  some  particu- 
lar intent  may  be  defeated."  McMasters  v. 
Shellito,  14  Pa.  Super.  Ct.  303;  Cockshott 
V.  Cockshott,  2  Colly.  Ch.  Cas.  432,  16  L.  J. 
Ch.  N.  S.  131,  10  Jur.  41. 

The  intention  of  the  testator  must  be 
shown  by  clear  and  necessary  implication, 
— that  is,  necessary  to  give  the  will  opera- 
tion according  to  the  manifest  intent  of  the 
testator.  Hollingsworth  v.  Hollingsworth, 
66  Ala.  324. 

With  regard  to  the  expression  "necessary 
implication,"  Lord  Eldon,  in  Wilkinson  v. 
Adam,  1  Ves.  4  B.  422,  says:  "That,  in 
construing  a  will,  conjecture  must  not  be 
taken  for  implication,  but  necessary  im- 
plication means,  not  natural  necessity,  but 
so  strong  a  probability  of  intention  that 
an  intention  contrary  to  that  which  is  ini- 
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puted  to  the  testator  cannot  be  supposed." 
In  support  of  this  proposition,  the  following 
cases  hold  that  theory  or  conjecture  is  not 
suBicient:  Hyatt  v.  Pugsley,  23  Barb.  285; 
Carr  v.  Porter,  supra;  Bartlett  v.  Patton, 
33  W.  Va.  71,  6  L.RJV.  523,  10  S.  E.  21; 
Aapinall  v.  Petvin,  1  Sim.  &  Stu.  544,  24 
Revised  Rep.  222;  Henderson  v.  Constable. 
5  Beav.  297,  11  L.  J.  Ch.  N.  S.  332;  Nash 
v.  Smith,  17  Ves.  Jr.  29.  And  the  following 
cases  hold  that  "necessary  implication"  is 
such  a  strong  probability  that  an  intention 
to  the  contrary  cannot  be  supposed:  Peck- 
ham  v.  Lego,  67  Conn.  653,  7  L.R.A.  419, 14 
Am.  St.  Rep.  130,  19  Atl.  392;  McMichael 
V.  Pye,  76  Ga.  191;  Eneberg  v.  Carter,  98 
Mo.  647,  14  Am.  St.  Rep.  664,  12  S.  W. 
522;  McCoury  v.  Leek,  14  N.  J.  Eq.  70; 
Denise  v.  Denise,  37  N.  J.  Eq.  163;  Bishop 
V.  McClelland,  44  N.  J.  Eq.  450,  1  L.R.A. 
551,  16  Atl.  1;  Barnard  v.  Barlow,  50  N.  J. 
Eq.  131,  24  Atl.  912,  Reversed  in  51  N.  J. 
Eq.  620,  28  Atl.  597  (the  rule,  however, 
was  held  correctly  stated,  but  inapplica- 
ble) ;  Post  V.  Hover,  33  N.  Y.  693;  Re  Her- 
rick,  32  N.  Y.  S.  R.  1032,  12  N.  Y.  Supp. 
105;  Macy  v.  Sawyer,  66  How.  Pr.  381; 
Newell  V.  Toles,  17  Hun,  76;  Robert  ▼. 
Corning,  23  Hun,  299,  Affirmed  in  89  N.  Y. 
226;  Bender  v.  Dietrick,  7  Watte  &  3.  284; 
Jacobs's  Estate,  140  Pa.  268,  11  L.R.A.  767, 
23  Am.  St.  Rep.  230,  21  Atl.  318;  Suther- 
land V.  Snydor,  84  "Va.  880,  6  S.  E.  480; 
Graham  v.  Graham,  23  W.  Va.  40,  48  Am. 
Rep.  364;  Coberly  v.  Earle,  60  W.  Va.  295, 
54  S.  E.  336;  Hill  v.  Crook,  L.  R.  6  H.  L. 
205,  42  L.  J.  Ch.  N.  S.  702. 

If  the  intention  can  be  fairly  collected 
from  the  will,  it  is  the  duty  of  the  court  to 
give  effect  to  it,  though  it  may  not  be  ex- 
pressed in  legal  and  technical  words.  Edens 
V.  Williams,  7  N.  C.   (3  Murph.)   27. 

And  the  following  cases  are  to  the  effect 
that  formal  words  of  devise  or  bequest  are 
not  necessary:  Chinn  v.  Respass,  1  T.  B. 
Mon.  25;  Deering  v.  Adams,  37  Me.  264; 
Doe  ex  dem.  Gratrex  v.  Homfray,  6  Ad.  & 
El.  200;  Jordan  v.  Fortescue,  10  Beav.  269, 
16  L.  J.  Ch.  N.  S.  332,  11  ,Tur.  649;  Bar- 
net  V.  Rarnet,  29  Beav.  239;  Ramsden  ▼. 
Ha-xsard,  3  Bro.  Ch.  236;  Ex  parte  Wynch, 
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the  evidence  upon  the  allegations  of  the  ap- 
pellee's bill  and  recommended  a  decree  in 
accordance  with  the  prayer  thereof.  Ac- 
cordingly the  prayer  of  the  bill  was  granted, 
and  appellee  was  adjudged  to  be  the  owner 
in  fee,  and  that  the  appellants  had  no  in- 
terest, right,  or  title  in  said  premises  by 
virtue  of  the  will  set  out  in  the  answer. 
Appellants  excepted  and  have  appealed  to 
this  court,  assigning  as  error  the  ruling 
of  the  court  holding  that  appellants  had  no 
interest  or  title  under  the  will,  and  in  ex- 
punging it  from  the  answer,  and  in  decree- 
ing the  relief  prayed  for  in  the  bill. 

The  will  of  Joseph  Berry,  under  which 
appellants  set  up  title,  is  as  follows: 

"Know  all  men  whom  it  may  concern, 
that  I,  Joseph  Beriy,  of  Bath  county,  state 


of  Kentucky,  being  of  sound  and  disposing; 
mind  and  desiring  to  make  a  disposition  of 
my  estate  at  my  leisure,  do  now  make  it  as 
follows,  viz.:  I  will  and  direct  that  all  my 
just  debts  be  honestly  paid,  and  if  my  per- 
sonal property  be  not  sufficient  for  that 
purpose,  then  such  of  my  real  estate  as 
shall  seem  most  advisable  to  my  executors 
shall  be  sold  for  that  purpose.  I  will  and 
direct  that  my  wife,  Jane  C.  Berry,  have 
one-third  part  of  my  estate  during  her  life, 
as  the  law  directs.  I  further  will  and  di- 
rect that  my  son  Joseph  A.  Berry  after  my 
death  shall  own  and  possess  forever  my 
farm  I  now  live  on,  lying  on  Flat  creek 
and  containing  about  three  hundred  acres  of 
land,  be  it  more  or  less  ( reserving  my  wife's 
right  of  dower  to  her  if  then  living),  on 


6  De  G.  M.  &  6.  221;  Affleck  v.  James,  17 
Sim.  121 ;  Stevens  v.  Hale,  2  Drew.  &  S.  22, 
6  L.  T.  N.  S.  453,  10  Week.  Rep.  418;  Cock 
T.  Cock,  28  L.  T.  N.  S.  627,  21  Week.  Rep. 
807;  Re  Haly,  Ir.  L.  R.  23  Eq.  130;  M'Clean 
v.  Simpson,  Ir.  L.  R.  19  Eq.  528;  Wilson  v. 
Butler,  2  Ont.  L.  Rep.  576. 

And,  where  an  intention  to  make  a  pres- 
ent bequest  is  manifest,  but  the  words  of 
actual  bequest  are  omitted  through  inad- 
vertence or  by  mistake,  they  will  be  sup- 
plied, and  the  recital  will  amount  to  an  im- 
plied bequest.  Marsh  v.  Hague,  1  Edw. 
Ch.  174;  Culhane  v.  Fitzgibbons,  42  Misc. 
331,  86  N.  Y.  Supp.  710;  Re  Stafford,  11 
Misc.  436,  33  N.  Y.  Supp.  419;  Barheydt 
V.  Barheydt,  20  Wend.  576 ;  Jackson  ex  dem. 
Ri^gles  V.  Martin,  18  Johns.  31 ;  Mastersou 
V.  Townshend,  123  N.  Y.  458,  10  L.R.A.  816, 
25  N.  E.  928;  Graham  v.  Graham,  3  Clark 
(Pa.)  212;  Re  Donges,  103  Wis.  497,  74 
Am.  St.  Rep.  885,  79  N.  W.  786;  Bibin  v. 
Walker,  2  Aiobl.  661;  Ouseley  v.  Anstruther, 
10  Beav.  453;  Adams  v.  Adams,  1  Hare, 
537;  Edmunds  v.  Waugh,  4  Drew.  275,  6 
Week.  Rep.  589;  Philipps  v.  Chamberlains, 
4  Ves.  Jr.  51. 

And,  "when  the  reading  of  a  whole  will 
will  produce  a  conviction  that  the  testator 
must  necessarily  have  intended  an  interest 
to  be  given  which  is  not  bequeathed  by  ex- 
press and  formal  words,  the  court  will  sup- 
ply the  defect  by  implication,  and  so  mold 
the  language  of  the  testator  as  to  carry  into 
effect  as  far  as  possible  the  intention  which 
it  is  of  opinion  that  he  has,  on  the  whole, 
sufficiently  declared."  Allen's  Succession, 
48  La.  Ann.  1036,  65  Am.  St.  Rep.  296,  20 
So.  193.  And  to  the  same  effect  are  the  fol- 
lowing: McLellan  v.  Turner,  15  Me.  436; 
Person  v.  Dodge,  23  Pick.  287;  Metcalf  v. 
Farmingham  Parish,  128  Mass.  370;  Boston 
Safe  Deposit  &  T.  Co.  v.  Coffin,  152  Mass. 
95,  8  L.R.A.  740,  25  N.  E.  30;  Rathbone  v. 
Dyckman  and  Post  v.  Hover,  supra;  Gates 
ex  dem.  Markham  v.  Cooke,  3  Burr.  1C86; 
Drew  V.  Killick,  1  De  G.  4  S.  266,  11  Jur. 
900;  Towns  v.  Wentworth,  11  Moore,  P.  C. 
C.  526;  Moore  v.  Cleghorn,  10  Beav.  423,  16 
L.  J.  Ch.  N.  S.  469,  Affirmed  in  17  L.  J. 
Ch.  N.  S.  400,  12  Jur.  591;  Thompson  v. 
IS  LJLA.(N.S.) 


Whitelock,  28  L.  J.  Ch.  N.  S.  793,  6  Jur.  N. 
S.  991,  7  Week.  Rep.  625;  Sweeting  v.  Pri- 
deaux,  45  L.  J.  Ch.  N.  S.  378,  L.  R.  2  Ch. 
Div.  413,  34  L.  T.  N.  S.  240;  Greenwood  v. 
Greenwood,  L.  R.  6  Ch.  Div.  954;  Skerratt 
V.  Oakley,  7  T.  R.  492;  May  v.  Logic,  27 
Ont.  Rep.  501. 

But  a  gift  by  implication  must  be  found- 
ed upon  some  expressions  in  the  will  from 
which  such  intention  can  be  inferred.  It 
cannot  be  inferred  from  an  absolute  silence 
on  the  subject.  Re  Reinhardt,  74  Cal.  365, 
16  Pac.  13;  Nickerson  v.  Bowly,  8  Met.  424; 
O'Hearn  v.  O'Hearn,  114  Wis.  428,  58  L.R. 
A.  105,  90  N.  W.  450;  Langston  v.  Langstou, 
2  Clark  &  F.  194;  Abbott  v.  Middleton,  7 
H.  L.  Cas.  68. 

The  whole  will  must  be  read,  as  intention 
cannot  be  shown  by  taking  merely  parts  of 
the  will  into  view  to  the  exclusion  of  other 
parts  directly  applicable  to  the  devise.  De- 
Witt  V.  Eldred,  4  Watte  ft  S.  414;  Ex  parte 
Rogers,  2  Madd.  Ch.  449,  17  Revised  Rep. 
239;  Hodson  v.  Ball,  14  Sim.  558;  Moffat 
V.  Bumie,  18  Beav.  211,  23  L.  J.  Ch.  N.  S. 
591,  18  Jur.  32;  Re  Blake,  L.  R.  3  Eq.  799, 
36  L.  J.  Ch.  N.  S.  747,  16  L.  T.  N.  S.  279 ; 
Davis  V.  Davis,  1  Russ.  &  M.  645,  1  L.  J.  Ch. 
155;  Re  Rawlins,  L.  R.  46  Ch.  Div.  299; 
Blackwell  v.  Bull,  1  Keen,  176,  5  L.  J.  Ch. 
N.  S.  251;  Kinsella  v.  Caffrey,  11  Ir.  Ch. 
Rep.  154. 

The  intention  of  the  testator  is  to  be  col- 
lected from  the  whole  will,  and,  if  it  ap- 
pears that  the  will  cannot  be  carried  into 
effect  without  implying  a  devise,  it  will  be 
implied  by  law.  But  the  intention  must 
be  clear  and  the  implication  necessary,  ac- 
cording to  the  langimge  and  import  of  the 
will.  A  doubtful  intention  is  not  suffi- 
cient. Walker  v.  Whiting,  23  Pick.  313; 
DeSilver's  Estate,  142  Pa.  74,  21  Atl.  763, 
882;  McKeehan  v.  Wilson,  53  Pa.  74; 
Re  Springfield  [1894]  3  Ch.  603;  Boon 
V.  Cornforth,  2  Ves.  Sr.  277;  Greene 
V.  Flood,  Ir.  L.  R.  15  Eq.  450;  Camp- 
bell V.  Campbell,  14  U.  C.  Q.  B.  17; 
Emanuel  College  v.  Bishop  of  Norwich,  4 
Bro.  Ch.  481.  But  in  Davies  v.  Hopkins, 
2  Beav.  276,  which  was  "unquestionably  a 
case  of  doubt,"  a  devise  by  implication  was 
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condition  that  he  lives  with  me  during  my 
life,  supports  myself  and  family  and  at- 
tends to  my  business  and  thq  cultivation  of 
my  farm,  all  the  proceeds  being  mine  ex- 
cept what  we  may  agree  on  as  his;  and  if 
the  above-named  farm  shall  not  be  an  equal 
share  or  portion  of  all  my  estate,  including 
in  the  estimate  the  Paris  and  Bourbon  prop- 
erty not  disposed  of  which  my  wife  inher- 
ited of  her  father,  so  as  to  make  his  share 


equal  to  the  share  of  the  rest  of  my  chil- 
dren, viz.,  James  J.  Berry,  Elizabeth,  Mary 
Jane  and  Ann  Amelia,  respectively,  or  of 
such  of  them  as  shall  then  be  living,  or 
their  child  or  children  being  their  legal  rep- 
resentatives, then  said  Joseph  A.  Berry 
shall  receive  of  the  rest  of  my  estate,  and 
of  the  landed  property  my  wife  inherited 
from  her  father,  as  together  shall  make  his 
share  equal  to  that  of  the  rest  of  my  chil- 


upheld.  And,  again,  in  Stephens  v.  Powys, 
1  De  6.  &  J.  24,  a  bequest  was  upheld,  al- 
though the  court  entertained  some  doubt  as 
to  the  exact  intention.  And  in  Re  Telfair, 
86  L.  T.  K.  S.  496,  an  implication  was  up- 
held, although  the  court  said  that  the  will 
was  open  to  several  constructions. 

The  inference  from  the  will  need  not  be 
irresistible,  or  such  as  to  exclude  all  doubts 
possible  to  be  raised,  but  must,  neverthe- 
less, be  such  as  to  leave  no  hesitation  in  the 
mind  of  the  court,  and  must  not  rest  upon 
mere  conjecture.  The  intention  should  be 
so  clear,  however,  that  no  other  reasonable 
inference  can  be  drawn.  Re  Vowers,  113  N. 
y.  669,  23  N.  Y.  S.  R.  716,  21  N.  E.  690; 
Wheelock  v.  Freeman,  13  Pick.  166,  23  Am. 
Dec.  674;  Bradhurst  v.  Field,  135  N.  Y. 
664,  32  N.  E.  113;  Brown  v.  Quinterd,  177 
N.  Y.  75,  69  N.  E.  225;  Decker  v.  High 
Street  M.  E.  Church,  27  App.  Div.  408,  60 
N.  Y.  Supp.  260;  Miller  v.  Coudert,  73  App. 
Div.  538,  77  N.  Y.  Supp.  296;  Robinson  v. 
Greene,  14  R.  I.  181. 

And  in  Wright  v.  Denn,  10  Wheat.  204, 
6  L.  ed.  30.3,  Mr.  Justice  Story  said:  "It 
is  not  sufficient  that  the  court  may  enter- 
tain a  private  belief  that  the  testator  in- 
tended a  fee;  it  must  see  that  he  has  ex- 
pressed that  intention  with  reasonable  cer- 
tainty on  the  face  of  his  will,  for  the  law 
will  not  suffer  the  heir  to  be  disinherited 
upon  conjecture." 

A  recital  that  the  testator  has  devised 
something  in  another  oart  of  the  will,  when, 
in  fact,  he  has  not  done  so,  will  be  con- 
strued to  show  a  purpose  and  intention, 
and  thus  give  the  erroneous  recital  the  ef- 
fect of  a  devise  by  implication.  But,  where 
the  erroneous  recital  refers  to  an. estate  cre- 
ated by  another  instrument,  such  recital 
cannot  operate  to  create  an  estate  by  im- 
plication. Harris  v.  Harris,  Jr.  Rep.  3  Eq. 
610,  17  Week.  Rep.  790;  Hall  v.  Lietch,  L. 
R.  9  Eq.  376  {contra  to  the  latter  point 
above)  ;  Hunt  ex  rel.  Streator  v.  Evans,  134 
111.  496,  11  L.R.A.  185,  25  N.  E.  679;  Zim- 
merman V.  Hafer,  81  Md.  347,  32  Atl.  316. 
But  it  must  clearly  appear  that  the  subse- 
quent recital  does  not  refer  to  any  gift 
antecedently  made.  Smith  v.  Fitzgerald,  3 
Ves.  &  B.  2;  Ralph  v.  Watson,  9  L.  J.  Ch. 
N.  S.  328 ;  Mackenzie  v.  Bradbury,  33  Beav. 
617,  34  L.  J.  Ch.  N.  S.  627,  6  New  Reports, 
283;  Re  Margitson,  48  L.  T.  N.  S.  172,  31 
Week.  Rep.  257.  In  the  following  cases, 
however,  it  was  held  that  a  mere  erroneous 
recital  that  a  devise  or  bequest  had  been 
made  did  not  amount  to  a  devise  or  bequest 
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by  implication:  Mackenzie  v.  Bradbury, 
supra;  Dash  wood  v.  Peyton,  18  Ves.  Jr.  27, 
11  Revised  Rep.  146;  Frederick  v.  Hall,  1 
Ves.  Jr.  396.  So,  too,  a  recital  of  obliga- 
tion, due  to  an  erroneous  belief,  does  not 
raise  a  devise  or  bequest  by  implication. 
Wilson  V.  Morley,  46  L.  J.  Ch.  N.  S.  790, 
L.  R.  5  Ch.  Div.  776,  2  Week.  Rep.  690. 
And  erroneous  words,  contra  to  the  shown 
intent,  will  be  struck  out.  Ives  v.  Dodgson, 
U  R.  9  E<^.  401. 

The  universal  rule  now  seems  to  be  that 
words  are  to  be  construed  according  to  their 
plain  ordinary  meaning,  unless  the  context 
shows  them  to  have  been  used  in  a  different 
sense,  or  unless  the  rule,  if  acted  on,  would 
lead  to  some  manifest  absurdity  or  incon- 
gruity inconsistent  with  the  testator's  in- 
tent. Thellusson  v.  Rendlesham,  7  H.  L. 
Cas.  429;  Rhodes  v.  Rhodes,  61  L.  J.  P.  C. 
N.  S.  53,  L.  R.  7  App.  Cas.  192,  46  L.  T.  N. 
S.  463. 

Blackstone  says:  "When  any  implica- 
tions are  allowed,  they  must  be  such  as  are 
necessary  (or  at  least  highly  probable). 
and  not  merely  possible  implications."  2 
Bl.  Com.  381.  The  same  rule  is  laid  down 
in  Holton  v.  Den,  23  N.  J.  L.  330,  and  in 
the  following  cases:  Ridgely  v.  Bond,  18 
Md.  433;  Van  Kleeck  v.  Reformed  Prot- 
estant Dutch  Church,  20  Wend.  457;  Doe 
ex  dem.  Hick  v.  Bring,  2  Maule  &  S.  448. 

In  Roe  ex  dem.  Bendale  v.  Summerset,  6 
Burr.  2608,  Justice  Blackstone  said:  "A 
strong  probable  implication  is  sufficient;  it 
need  not  be  a  necessary  implication."  This 
decision,  however,  although  not  overruled, 
has  been  strictly  construed  as  stated  in 
Himiphreys  v.  Humphreys,  L.  R.  4  Eq.  475, 
14  L.  T.  667,  16  Week.  Rep.  391.  Bird  v. 
Hunsdon,  2  Swanst.  342,  is  to  the  same  ef- 
fect as  the  former. 

But  in  Ralph  v.  Carrick,  L.  R.  II  Ch. 
Div.  873,  40  L.  T.  N.  S.  505,  Brett,  L.  J., 
says  that  the  court  should  not  be  asked  to 
determine  the  intent  of  the  testator,  but 
that  "all  the  court  can  do  is  to  construe 
according  to  settled  rules  the  terms  of  a 
will,  just  as  it  construes  the  terms  of  any 
other  written  document."  This  statement, 
however,  is  not  in  accord  with  the  authori- 
ties, which  undoubtedly  hold  that  the  intent 
should  be  gathered  from  the  context  of  the 
whole  instrument,  and  the  will  so  con- 
strued, providing  an  express  devise  or  be- 
quest, or  an  established  rule  of  law,  would 
rot  be  contravened  by  giving  the  will  such 
effect. 
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dren,  respectively.  But  if  the  share  of  said 
Joseph  A.  Beriy  (I  mean  the  farm)  should 
exceed  the  share  of  the  residue  of  my  chil- 
dren, respectively,  there  shall  be  no  deduc- 
tion made  from  said  farm,  but  he  shall  own 
and  possess  all  said  farm  as  his  share  and 
in  consideration  of  his  expenses  and  trouble 
in  attending  to  my  business  and  supporting 
myself  and  family,  and  giving  and  returning 
to  me  a  bond  I  formerly  executed  to  him 
for  two  hundred  and  eighty-two  and  ten 
hundredths  acres  of  land  lying  in  Rush 
county  and  state  of  Indiana.  I  further  will 
and  direct  the  shares  or  portions  of  my  es- 
tate falling  to  my  daughters,  respectively, 
shall  be  theirs  and  their  child's  or  chil- 
dren's exclusively,  shall  be  under  the  con- 
trol of  my  executors  to  rent,  lease,  sell  and 
convey  said  property  of  said  daughters,  to 
give  each,  as  their  necessity  may  demand, 
a  part  of  the  money,  vest  part  in  bank 
stock  or  withdraw  said  stock  when  advisa- 
ble, and  may  vest  part  of  said  money  in 
other  landed  property  for  the  sole  benefit 
of  said  daughters  and  children,  at  the  dis- 
cretion of  my  executors,  said  daughters' 
share  or  portion  to  be  free  from  the  control, 
debts  or  liabilities  of  their  husbands;  and 
if  any  of  my  daughters  or  sons  should  die 
childless,  then  her  or  their  share  or  shares 
shall,  except  as  the  law  otherwise  directs, 
revert  to  the  residue  of  my  children,  equal- 
ly. I  further  direct  that  the  sum  of  |1,600 
be  deducted  from  the  share  of  my  son 
James  J.  Berry  on  account  of  the  expense 
of  his  education,  and  also  the  sum  of  $712 
which  I  gave  him  after  his  education  was 
completed,  so  that  his  share  shall  be  less 
than  that  of  the  rest  of  my  children,  re- 
spectively, by  those  sums  last  named.  And 
I  further  desire,  empower  and  direct  my 
executors  to  manage  and  use  the  share  of 
my  estate  falling  to  my  son  James  J.  Berry, 
which  will  consist  mostly  of  Illinois  and 
Indiana  land,  for  his  sole  benefit  and  his 
children,  if  any,  to  rent,  lease,  sell  and  con- 
vey part  or  all  of  said  James  J.  Berry's 
share  and  dispose  of  and  vest  the  pro- 
ceeds as  in  their  judgment  may  seem  best 
for  his  benefit,  or  if  and  when  the  said  ex- 
ecutors shall  judge  it  advisable,  to  convey 
his  share,  or  part  thereof,  in  my  estate  to 
himself,  said  James  J.  Berry,  they  shall  so 
convey.  And  further  I  will  and  desire  my 
son  Joseph  A.  Berry,  my  brother,  John  Ber- 
ry, and  Thomas  Oordon,  Esq.,  be  executors 
of  this  my  last  will  and  testament,  with 
power  to  choose  others  in  their  stead,  if  nec- 
essary. I  also  direct  that  my  two  grown 
slaves,  Tarlton  and  Phebe,  be  sold  to  rea- 
sonably good  masters;  and  further,  that 
my  two  female  slaves,  Rachel  and  Ellen, 
when  arrived  at  the  age  of  twenty-one  years, 
be  free  and  sent  to  Liberia  or  colony  in  Af- 
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rica  as  soon  as  the  hire  of  each  shall  defray 
expenses  of  transportation.  And  further, 
that  my  young  slave,  Jemima,  in  considera- 
tion of  her  earlier  development  of  mind  and 
in  view  of  the  probable  advanced  stage  of 
colonization  by  that  period,  and  that  she 
may  accompany  her  sister,  Ellen,  be  free 
when  seventeen  years  of  age,  and  also  sent 
to  colony  in  Africa  as  soon  as  her  hire  will 
suffice  to  defray  the  expenses  of  her  trans- 
portation, and  that  my  executors  attend  to 
the  hiring  and  transportation  of  said  slaves 
to  an  African  colony.  And  further,  I  direct 
that  if  any  heir  or  heirs  of  mine  shall  in- 
stitute against  or  go  to  law  with  another 
heir  or  heirs  of  mine  respecting  my  estate 
or  part  thereof,  said  heir  or  heirs  thus  go- 
ing to  law  shall  forfeit  and  lose  one  half  of 
my  estate  they  were  otherwise  entitled  to, 
to  be  divided  among  the  other  of  my  heirs, 
equally.  This  clause  is  not  intended  to  pro- 
hibit the  legalizing  some  necessary  and  for- 
mal proceedings  nor  to  prevent  any  heir  or 
heirs  from  defending  their  just  rights  by 
law,  if  invaded  by  another  heir  or  heirs, 
but  in  case  of  any  difficulty  or  dispute 
should  arise  among  any  heirs  of  mine  about 
my  estate,  it  is  my  wish  and  intention  that 
arbitrators  chosen  by  my  executors  shall 
settle  and  determine  finally  such  difficul- 
ties. I  further  direct  that  my  daughter 
Ann  Amelia,  besides  her  equal  share  in  all 
my  estate,  have  and  own  her  riding  horse 
and  saddle,  and  a  new  .  .  .  that  is  in 
my  house.  That  all  my  other  household 
and  kitchen  furniture  and  bedding  shall  be- 
long to,  as  well  as  my  dwelling  house,  to 
my  wife  during  her  lifetime,  and  said  house 
be  a  home  free  of  charge  to  my  daughter 
Ann  Amelia  while  she  remains  unmarried 
and  at  the  death  of  my  wife  shall  belong  to 
my  son  Joseph  A.  Berry,  and  that  all  my 
books  be  equally  divided  among  my  chil- 
dren, giving  only  to  my  sons,  not  to  my 
daughters,  my  books  in  dead  languages,  and 
to  my  son  Joseph  A.  Berry  my  medical 
books.  Witness  my  hand  and  seal  which  I 
have  subscribed  in  the  presence  of  the  sub- 
scribing witnesses  who  have  subscribed  their 
names  in  the  presence  of  myself  and  of  each 
other,  this  seventh  day  of  May,  in  the  year 
of  our  Lord  eighteen  hundred  and  fifty. 
"Joseph  Berry.  [L.  S.]" 
It  is  averred  in  the  answer  that  appel- 
lants were  the  surviving  children  and  heirs 
at  law  of  Mary  Jane  Conner,  who  was  the 
daughter  of  Joseph  Berry  and  one  of  the 
devisees  under  his  will.  It  is  also  averred 
that  the  mother  of  appellants,  Mary  Jane 
Conner,  and  her  brothers  and  sisters,  dev- 
isees under  the  will  of  Joseph  Berry,  after 
the  death  of  Joseph  Berry,  and  in  the  year 
1852,  entered  into  a  partition  agreement  in 
writing,  by  which  it  was  agreed  that  cer* 
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tain  penona  therein  named  should  make  a 
partition  and  division  of  the  real  estate  in 
Sangamon  county,  Illinois,  among  the  sev- 
eral devisees  under  Berry's  will,  and  that 
the  said  agreement  was  duly  recorded,  and 
that  the  commissioners  therein  named-  pro- 
ceeded to  make  a  partition  and  division 
among  the  parties,  and  that  the  land  in 
controversy  was  assigned  and  set  off  to 
Mary  Jane  Conner,  with  other  lands,  as 
her  share  under  the  will  aforesaid;  and  it 
is  averred  in  the  answer  that  the  partition 
among  the  devisees  of  Joseph  Berry  was 
approved  by  all  of  the  parties  to  said  agree- 
ment and  acquiesced  in  by  them,  and  the 
report  was  duly  recorded.  The  answer 
charges  that  appellee  and  his  grantors  had 
actual  notice  of  the  rights  of  the  appel- 
lants before  they  acquired  any  title  to  said 
premises.  Appellants'  answer  further  avers 
that,  under  the  provisions  of  said  will,  and 
by  virtue  of  said  partition,  their  mother, 
Mary  Jane  Conner,  only  acquired  a  life  es- 
tate in  said  premises,  and  that  upon  her 
death  the  same  became  the  absolute  prop- 
erty of  appellants,  who  were  her  only  chil- 
dren. It  is  averred  that  Mary  Jane  Con- 
ner died  in  Alay,  1905,  intestate,  leaving 
appellants  as  her  only  children  surviving. 
The  evidence  shows  that  the  appellee  de- 
rived title  by  warranty  deed  from  David 
W.  Clarke  and  wife,  executed  February  14, 
1896,  and  that  Clarke  derived  title  by  two 
deeds,— one  executed  by  Joseph  A.  Berry 
and  wife  May  1,  1876,  and  another  war- 
ranty deed  from  R.  M.  Conner  and  Mary 
Jane  Conner,  his  wife,  dated  March  22, 
1876.  Joseph  A.  Berry  was  a  son  of  the  tes- 
tator, Joseph  Berry,  and  sole  acting  ex- 
ecutor under  his  will.  The  evidence  shows 
that  Joseph  A.  Berry  purchased  the  land  in 
controversy  at  a  master's  sale,  and  that,  on 
November  21,  1872,  a  master's  deed  issued 
to  him  for  the  land  in  controversy.  The 
evidence  further  shows  that  Clarke  went 
into  the  actual  possession  of  the  premises, 
claiming  to  be  the  owner,  by  virtue  of  the 
deeds  from  Mary  J.  Conner  and  husband 
and  Joseph  A.  Berry  and  wife  in  1875,  and 
that  he  continued  in  the  actual,  exclusive 
possession  of  the  premises,  claiming  to  be 
the  owner,  and  that  he  paid  all  taxes  and 
assessments  on  said  lands  as  the  same  be- 
came due,  until  he  sold  and  conveyed  the 
lands  to  appellee,  in  1896,  and  that  appellee 
has  continued  such  possession  and  payment 
of  taxes  under  claim  of  ownership  to  the 
present  time.  There  is  a  period  of  actual 
adverse  possession  under  claim  and  color  of 
title  and  payment  of  taxes  for  approximate- 
ly thirty  years. 

Mr.  Albert  Salzensteln,  for  appellants: 
In  construing  a  will,  it  will  be  presumed 
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that  the  testator  did  not  intend  to  die  in- 
testate as  to  any  portion  of  his  estate;  and, 
if  possible,  such  a  construction  will  be 
adopted  as  will  dispose  of  the  entire  es- 
Ute. 

King  ▼.  King,  168  111.  273,  48  N.  E.  682; 
Minkler  ▼.  Simons,  172  III.  323,  60  N.  E. 
176;  Greenwood' V.  Greenwood,  178  III.  387, 
53  N.  E.  101 ;  Biggerataff  t.  Van  Pelt,  207 
lU.  611,  69  N.  E.  804;  Craw  V.  Craw,  210 
111.  246,  71  N.  E.  460. 

In  the  case  at  bar  the  testator  expressly 
provides  what  disposition  shall  be  made  of 
his  property  if  any  of  his  daughters  die 
childless ;  and  therefore  the  cases  of  Davis  t. 
Ripley,  194  lU.  399,  62  N.  E.  862;  Straw- 
bridge  V.  Strawbridge,  220  111.  61,  4  L.R.A. 
(N.S.)  948,  110  Am.  St.  Rep.  226.  77  N.  £. 
78,  and  Boehm  v.  Baldwin,  221  111.  69,  77 
N.  E.  454,  can  have  no  application;  and  the 
following  cases  control : 

King  V.  King,  216  III.  100,  74  N.  E.  80; 
Schaefer  v.  Schaefer,  141  111.  337,  31  N.  E. 
136;  Bergan  v.  Cahill,  65  111.  160;  Johnson 
v.  Johnson,  98  111.  564;  Furnish  ▼.  Rogers, 
154  111.  669,  39  N.  E.  989;  Bradsby  v.  Wal- 
lace, 202  111.  239,  66  N.  E.  1088. 

Messrs.  Fatton  &  Patton  for  appellee. 

Vlckers,  J.,  delivered  the  opinion  of  the 
court: 

The  question  over  which  the  most  seriotu 
contention  exists  is:  What  interest,  if  any, 
did  Mary  Jane  Conner  take  under  the  will 
of  Joseph  Berry  t  The  appellants  insist 
that  their  mother  took  a  life  estate  only, 
with  remainder  in  fee  to  her  children,  and 
that,  by  the  partition  and  her  subsequent 
conveyance  to  Clarke,  and  Clarke's  convey- 
ance to  appellee,  only  a  life  estate  was  con- 
veyed, and  that  appellee  and  his  grrantors, 
being  the  owners  of  the  life  estate,  could 
acquire  no  rights,  by  possession  and  pay- 
ment of  taxes,  against  the  remaindermen  so 
long  as  the  life  estate  existed;  while,  on 
the  other  hand,  appellee  contends,  first,  that 
Mary  Jane  Conner  took  no  interest  what- 
ever under  her  father's  will,  and  that  what- 
ever interest  she  had  in  the  premises  she 
acquired  by  descent;  second,  that,  if  any 
interest  passed  to  Mary  Jane  Conner  under 
the  will,  it  was  an  interest  in  fee,  and  not 
a  mere  life  estate.  It  is  therefore  apparent 
that  the  determination  of  the  rights  of  the 
parties  to  this  controversy  depends  laigely 
upon  the  construction  to  be  given  to  the  will 
of  Joseph  Berry.  The  testator  resided  at 
the  time  the  will  was  executed,  in  18S0,  on 
a  farm  on  Flat  creek,  Bath  coimty,  Ken- 
tucky. He  had  a  wife,  Jane  C.  Berry,  and 
five  children, — two  sons,  Joseph  A.  and 
James  J.  Berry,  and  three  daughters,  Eliza- 
beth, Mary  Jane,  and  Ann  Amelia  Berry. 
At  the  time  of  his  death  be  owned  the  farm 
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on  which  he  resided  on  Flat  creek,  contain- 
ing about  300  acres  of  land,  and  other  real 
estate,  and  a  large  amount  of  personal 
property  in  Kentucky.  He  also  owned 
about  2,600  acres  of  land  in  Sangamon 
county,  Illinois,  and  considerable  real  es- 
tate in  the  state  of  Indiana. 

It  will  be  seen  by  a  careful  reading  of 
the  will  set  out  in  the  statement  that  the 
fundamental  difficulty  arises  out  of  the  fail- 
ure of  the  testator  to  make  any  direct  or  ex- 
plicit disposition  of  four  fifths  of  his  es- 
tate. It  will  be  noted  that,  after  providing 
for  the  payment  of  his  just  debts  and  a  one- 
third  interest  in  his  estate  for  his  wife,  the 
testator  gives  absolutely  to  his  son  Joseph 
A.  Berry,  in  fee,  the  farm  on  which  the 
testator  then  resided,  lying  on  Flat  creek, 
containing  about  300  acres,  reserving  the 
right  of  dower  to  his  wife  therein  if  she 
survived  him.  Nowhere  in  the  will  is  there 
any  other  express,  specific  devise  of  any  of 
the  real  estate,  either  in  Indiana  or  Illinois. 
A  careful  reading  of  the  will,  however,  will 
disclose  that  the  testator  intended  that  his 
son  Joseph  A.  Berry  should  have  the  Flat- 
creek  farm,  and,  in  case  that  farm  was 
not  equal  to  the  shares  remaining  to  be  di- 
vided among  his  other  children,  the  other 
shares  should  contribute  to  bring  the  value 
of  Joseph  A.'s  share  up  to  the  value  of  the 
■hares  received  by  his  other  children;  that, 
if  the  Flat-creek  farm  should  exceed  one 
fifth  in  value,  it  was  not  to  be  reduced; 
that  from  the  share  of  James  J.  Berry, 
$2  212  was  to  be  deducted  on  account  of 
advancements  made  to  him;  that  the  shares 
of  his  three  daughters  were  to  be  equal, 
and  that  such  shares  should  be  free  from 
the  control,  debts,  or  liabilities  of  their  hus- 
bands; and  that  the  executors  of  the  will 
took  a  power  in  trust  to  control,  rent,  lease, 
sell,  and  convey  the  property  of  said  daugh- 
ters. In  construing  the  will,  such  a  con- 
struction should  be  adopted,  if  possible,  as 
to  prevent  intestacy  as  to  any  portion  of 
the  estate.  It  is  always  presumed  that  the 
tentator  did  not  intend  to  die  intestate  as 
to  any  part  of  his  estate.  King  v.  King, 
168  III.  273,  48  N.  E.  582;  Minkler  v.  Sim- 
ons, 172  111.  323,  50  N.  E.  176;  Craw  v. 
Craw,  210  111.  246,  71  N.  E.  450;  Green- 
wood v.  Greenwood,  178  111.  387,  53  N.  E. 
101.  The  legal  presumption  in  this  case  is 
strengthened  by  the  clear  expression  by  the 
testator  of  his  intention  to  dispose  of  his 
entire  estate,  found  in  the  first  sentence  of 
the  will,  as  follows:  "Know  all  men  whom 
It  may  concern,  that  I,  Joseph  Berry,  of 
Bath  county,  state  of  Kentucky,  being  of 
sound  and  disposing  mind  and  desiring  to 
make  a  disposition  of  my  estate  at  my  lei- 
sure, do  now  make  it  a.s  follows."  The 
words  "disposition  of  my  estate"  indicate 
16  L.RJV.(N.S.) 


a  purpose  to  dispose  of  all  his  estate,  and 
not  a  part  of  it.  Again,  referring  to  the 
Flat-creek  farm,  the  testator  says:  "If 
the  above-named  farm  shall  not  be  an  equal 
share  or  portion  of  all  my  estate,  including 
in  the  estimate  the  Paris  and  Bourbon  prop- 
erty," etc., — thus  showing  that  the  testator 
had  in  mind  his  entire  estate,  and  contem- 
plated an  equal  division  of  it  among  his 
children  by  his  will.  The  intention  of  the 
testator  to  make  a  full  and  complete  dis- 
position of  his  entire  estate  is  further  shown 
by  the  clause  directing  that,  "if  any  heir 
or  heirs  of  mine  shall  institute  against  or 
go  to  law  with  another  heir  or  heirs  of  mine 
respecting  my  estate  or  part  thereof,"  such 
heir  should  forfeit  one  half  of  the  estate 
that  he  would  otherwise  be  entitled  to;  and 
also  the  provision  that,  if  "any  difficulty 
or  dispute  should  arise  among  any  heirs  of 
mine  about  my  estate,"  the  same  should 
be  determined  by  arbitrators  chosen  by  the 
executors.  If  the  testator  failed  to  dispose 
of  his  entire  estate  by  his  will,  such  failure 
is  not  due  to  any  expressed  intention  to 
die  intestate  as  to  any  part  thereof. 

Having  determined  what  the  intention  of 
the  testator  was,  the  next  matter  requiring 
consideration  is  whether  such  intention  is 
so  expressed  or  implied  in  the  words  of  the 
will  as  to  carry  into  effect  such  intention 
consistently  with  the  rules  of  law.  As  al- 
ready pointed  out,  there  is  no  direct  or  ex- 
press devise  of  real  estate  to  any  of  his 
children  except  Joseph  A.  Berry;  but  in  our 
opinion  the  intention  to  devise  the  residue 
of  his  estate  in  equal  parts  to  his  four 
other  children,  less  deductions  from  James's 
share,  is  so  manifest  from  the  general  tes- 
tamentary scheme  as  gathered  from  the 
words  of  the  will  that  a  devise  by  implica- 
tion must  be  held  to  have  been  made.  A 
gift  is  made,  without  any  express  words  of 
gift,  if  an  intention  to  give  clearly  appears 
from  the  will  as  a  whole.  Rood,  Wills, 
{  495.  A  devise  by  implication  cannot  rest 
upon  conjecture;  but  it  is  not  required  that 
the  inference  should  be  absolutely  irresisti- 
ble. It  is  enough  if  the  whole  circum- 
stances, taken  together,  afford  such  an  in- 
ference as  leaves  no  doubt  in  the  mind  of 
the  judge  who  has  to  decide  as  to  the  in- 
tention of  the  testator.  Hartley  v.  Hurle, 
5  Vcs.  Jr.  546;  Bootle  v.  Blundell,  19  Ves. 
Jr.  617.  To  uphold  a  legacy  by  implication, 
the  inference  from  the  will  of  the  testator's 
intention  must  be  such  as  to  leave  no  hesi- 
tation in  the  mind  of  the  court  and  permit 
of  no  other  reasonable  inference.  Brad- 
hurst  v.  Field,  135  N.  Y.  564,  32  N.  E.  113; 
Brown  v.  Quintard,  177  N.  Y.  75,  69  N.  E. 
225.  Referring  to  the  shares  of  the  daugh- 
ters, the  will  provides:  "I  further  will  and 
direct  the  shares  or  portions  of  my  estate 
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falling  to  my  daughters,  respectively,  shall 
be  theirs  and  their  child's  or  children's  ex- 
clusively," etc.  Again,  referring  to  his 
daughter  Ann  Amelia,  the  testator  uses  this 
language :  "I  further  direct  that  my  daugh- 
ter Ann  Amelia,  besides  her  equal  share  in 
all  my  estate,  have  and  own  her  riding 
horse  and  saddle  and  a  new  .  .  .  that 
is  now  in  my  house."  Of  the  fifteen  or 
more  times  where  the  testator  uses  the 
words  "share"  or  "portion"  the  above  is 
the  only  place  where  the  share  is  qualified 
by  the  word  "equal."  In  other  parts  of  the 
will  Ann  Amelia's  share  or  portion  is  re- 
ferred to  simply  as  "her  share"  or  "her 
portion;"  but  in  the  expression  last  above 
quoted  the  testator  gives  Ann  Amelia  her 
riding  horse  and  saddle  "besides  her  equal 
share  in  all  my  estate."  Can  there  be  any 
reasonable  doubt  that  the  testator  intended 
that  Joseph  A.  should  have  the  Flat-creek 
farm,  and,  if  necessary,  enough  to  make  it 
equal  to  a  one-fifth  share  of  his  entire  es- 
tate, and  that  he  intended  that  his  son 
James  J.  should  have  one  fifth,  less  the  ad- 
vancements made  to  him,  and  that  the 
three  daughters  should  each  have  one  fifth, 
and  that  Ann  Amelia  should,  in  addition 
thereto,  have  her  riding  horse  and  saddle? 
It  seems  to  us  that  the  inference  is  so  clear 
that  the  case  is  controlled  by  the  rules  re- 
lating to  devises  by  implication. 

Appellants  insist  that  the  daughters  of 
the  testator  took  merely  a  life  estate  with 
remainder  in  fee  to  their  children.  This 
contention  is  based  on  the  clause  of  the 
will  which  directs  that  "the  shares  or  por- 
tions of  my  estate  falling  to  the  daughters, 
respectively,  shall  be  theirs  or  their  child's 
or  children's  exclusively;"  the  argument  be- 
ing that  a  devise  to  one  and  his  "child"  or 
"children"  passes  only  a  life  estate  to  the 
.  first  taker  with  remainder  in  fee  to  his 
children.  Where  a  devise  is  made  to  a  per- 
son and  his  children,  it  may  mean  any  one 
of  three  dispositions:  (1)  That  the  devisee 
named  should  have  the  whole  estate;  (2) 
that  the  devisee  should  have  a  life  estate 
and  a  remainder  in  fee  to  his  children;  (3) 
that  the  devisee  named,  and  his  children 
should  take  jointly  or  as  tenants  in  com- 
mon. Rood,  Wills,  i  552.  The  word  "chil- 
dren," in  a  will,  docs  not  ordinarily  mean 
"heirs"  or  "heirs  of  his  body,"  so  as  to  bring 
the  devise  under  the  operation  of  the  rule 
in  Shelley's  Case,  -unless  the  context  of  the 
will  leaves  no  doubt  of  such  intention.  The 
word  "heirs"  is  a  word  of  limitation,  and 
not  of  purchase;  and,  when  used  in  a  will, 
its  legal  intendment  is  to  designate  a  class 
of  persons  who  are  to  take  in  succession, 
from  generation  to  generation ;  and  the  law 
effectuates  this  purpose  by  declaring  a  fee 
to  pass  to  the  first  taker,  or,  as  it  is  some- 
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times  expressed,  by  giving  a  life  estate  to 
the  first  taker  and  a  limitation  in  fee  to 
himself.  Kales,  Future  Interests,  {  120; 
Schaefer  v.  Schaefer,  141  111.  337,  31  N.  E. 
136;  Strawbridge  v.  Strawbridge,  220  111. 
61,  4  L.R.A.(N.S.)  948,  110  Am.  St.  Rep. 
226,  77  N.  E.  78.  The  words  "sons," 
"daughters,"  "child,"  and  "children"  are  not 
technical,  legal  terms,  to  which  a  fixed  and 
determined  meaning  must  be  given  regard- 
less of  the  sense  in  which  they  are  em- 
ployed; but  they  are  flexible  and  subject 
to  construction,  to  give  effect  to  the  inten- 
tion of  the  testator.  In  Schaefer  v.  Schaef- 
er, supra,  this  court  gave  the  word  "chil- 
dren," where  the  same  occurred  twice  in  the 
same  clause,  directly  opposite  meanings, 
holding  that  in  one  case  it  meant  heirs  and 
was  a  word  of  limitation,  and,  in  the  other, 
that  it  was  a  word  of  purchase.  The  rule 
in  Shelley's  Case  often  defeats  the  clearly 
expressed  intention  of  the  testator.  In  a 
devise  to  one  for  and  during  his  natural 
life  with  remainder  to  his  heirs  in  fee,  the 
inexorable  rule  of  the  common  law,  from 
which  courts  cannot  escape  without  legisla- 
tive aid,  requires  them  to  set  at  naught 
the  clearly  expressed  intention,  and  decide 
that  the  testator  gave  a  fee-simple  title  to 
the  first  taker,  although  he  expressly  limit- 
ed it  to  a  life  estate  by  apt  words.  When, 
however,  the  testator  has  used  other  words, 
such  as  "child"  or  "children,"  the  rule  in 
Shelley's  Case  has  no  application,  and  the 
court  is  left  free  to  adopt  a  construction 
which  will  carry  into  effect  the  intention 
of  the  testator.  It  is  true  the  intention, 
when  discovered,  may  lead  to  the  same  re- 
sult as  is  reached  under  the  rule  in  Shel- 
ley's Case  where  the  word  "heirs"  is  used; 
but,  if  this  be  so,  it  is  because  the  inten- 
tion is  carried  out  by  adopting  such  con- 
struction. It  will  never  be  so  construed 
to  defeat  the  intention,  as  may  follow  from 
the  rigor  of  the  rule  in  Shelley's  Case. 

When  the  will  in  hand  is  considered  in  all 
its  parts,  and  each  part  compared  with  the 
other,  we  cannot  escape  the  conclusion  that 
the  intention  of  the  testator  was  to  devise 
a  fee-simple  title  to  each  of  his  children. 
We  reach  this  conclusion  by  considering 
that  the  testator  gave  a  life  estate  expressly 
to  his  wife.  This  shows  he  appreciated  the 
difference  between  a  fee-simple  title  and  a 
life  estate,  and  was  apprised  of  the  proper 
method  of  creating  the  latter.  He  did  not, 
by  express  words,  create  a  life  estate  for 
his  daughters  as  he  did  for  his  wife,  from 
which  an  inference,  of  more  or  less  strength, 
may  be  deduced  that  he  intended  something 
different  for  the  daughters.  Again,  we  find 
running  through  the  whole  will  unmistaka- 
ble evidence  that  the  testator  desired  to 
deal  equitably  with  his  children.    There  can 
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be  no  doubt  that  the  devise  to  JMeph  A. 
was  a  fee  in  the  Flat-creek  farm.  The  other 
"ahares"  or  "portions"  were  to  be  equal 
aharea  in  hia  estate.  The  equality  contem- 
plated was  not  merely  equality  of  quantity, 
but  equality  in  value  and  character  of  the 
estate  devised.  It  cannot  be  supposed  that 
the  testator  intended  to  give  Joseph  A.  -a 
fee  in  the  Flat-creek  farm,  which  was,  it  is 
fair  to  assume,  improved  and  productive, 
and  give  his  daughters  only  a  life  estate  in 
a  lot  of  cheap,  nonproductive  prairie  lands, 
such  as  much  of  Sangamon  county  was  in 
I860.  These  lands  were  only  appraised  at 
from  $6  to  $12  per  acre  in  1862.  In  fact,  we 
do  not  see  how  it  would  be  possible  to  pro- 
cure the  equality  which  was,  as  we  con- 
ceive, the  chief  concern  of  the  testator,  un- 
less we  assume  that  it  was  the  intention  to 
pass  the  same  quality  of  title  to  the  daugh- 
ters that  was  given  to  Joseph  A.  There  is 
here  clear  manifestation  of  an  intention  to 
give  an  estate  in  fee.  The  rule  adopted  in 
Wild's  Case,  6  Coke,  17,  would,  if  followed, 
probably  lead  to  a  different  result;  but  that 
rule  does  not  control  in  this  state,  since, 
under  our  statute,  words  of  inheritance  are 
not  necessary  to  pass  a  fee.  Davis  v.  Rip- 
ley, 194  111.  399,  62  N.  E.  852;  Strawbridge 
V.  Strawbridge,  supra;  Boehm  v.  Baldwin, 
221  111.  59,  77  N.  E.  454. 

It  is  suggested  that  the  provision  that,  if 
any  of  his  children  should  die  childless,  her 
share,  or  their  shares,  should  revert  to  the 
other  children  equally,  distinguishes  this 
case  from  Davis  v.  Ripley;  Strawbridge  v. 
Strawbridge;  and  Boehm  v.  Baldwin, — su- 
pra. We  do  not  see  how  this  clause  can 
have  any  effect,  since  the  shares  only  re- 
vert in  case  the  law  does  not  otherwise  dis- 
pose of  the  estate.  The  cla'Jse  is  modified 
by  "except  the  law  otherwise  directs."  Of 
course,  if  the  devisee  should  die  childless, 
and  the  law  did  not  provide  any  other  per- 
son to  take  the  estate,  it  would  pass  by  de- 
scent to  the  surviving  brothers  and  sisters; 
bat,  if  they  should  leave  a  surviving  hus- 
band or  parent,  the  law  of  descent  would 
direct  otherwise,  and  the  estate  would  not 
be  distributed  among  the  brothers  and  sis- 
ters equally.  This  clause  tends  to  strength- 
en, rather  than  weaken,  our  conclusion  that 
the  testator  intended  to  vest  an  estate  of 
inheritance,  for  otherwise  there  would  be 
nothing  upon  which  the  clause  "except  the 
law  otherwise  directs"  could  operate. 

Our  .conclusion  is  that  the  testator  de- 
vised an  equal  portion  of  his  real  estate 
to  each  of  his  children  in  fee,  and  that 
Mary  J.  Conner,  the  mother  of  appellants, 
obtained  a  title  in  fee  by  the  partition  made 
among  the  children  of  Joseph  Berry  to  the 
land  in  controversy,  and,  when  she  con' 
veyed  the  premises,  in  1875,  by  general  war 
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ranty  deed,  the  title  passed  to  her  grantee. 
Appellants  therefore  have  no  interest  in 
these  premises,  and  the  court  properly  de- 
creed that  their  alleged  claim  was  a  cloud 
upon  appellee's  title. 

The   decree  of  the  Circuit  Court  is  af- 
firmed. 

Petition   for   rehearing  denied  December 
6,  1007. 


NORTH    OAROIilNA    StTPRBMB 
COURT. 

M.  R.  RUDISILL 

V. 

A.   A.  WHITENER,   Appt. 

{—  N.  C,  — ,  69  8.  E.  996.) 

SpeclAc    performance  ^  deception    not 
actually  fraudulent. 

1.  A  contract  for  the  sale  of  a  home,  en- 
tered into  by  the  seller  in  the  mistaken  be- 
lief that  he  will  get  an  option  on  another 
piece  of  land  near  by,  from  the  buyer,  will 
not  be  specifically  enforced,  although  the 
buyer,  whose  acts  and  words  indu<»d  the 
belief,  is  not  guilty  of  actual  misrepresenta- 
tion, and  the  transaction  would  not  war- 
rant rescinding  the  contract. 

Trial  —  equitable     action  —  Issne     ot 
fact. 

2.  The  question  whether  one  against  whom 
specific  performance  of  a  contract  to  sell 
land  Is  asked,  was  induced  by  the  words  or 
acts  of  the  buyer  to  believe  that  the  latter 
would  transfer  an  option  on  another  piece 
of  land  to  him,  is  for  the  jury,  and  should 
be  presented  in  the  form  of  an  issue  or  ques- 
tion of  fact. 

(December  14,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Burke  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  compel  specific  performance  of  a  contract 
to  sell  land.    Reversed. 


Case  Note.  ^  Effect  of  mistake  of  fact 
hy  defendant  on  right  to  the  specific 
performance  of  a  contract  induced 
thereby. 

This  n'^te  does  not  cover  mistakes  of  law 
or  mutual  mistakes  of  fact. 

The  doctrine  is  well  settled  that  equity 
will  not  enforce  a  contract  entered  into  by 
the  defendant  under  a  mistake  or  misap- 
prehension contributed  to  or  induced  by  the 
complainant.  In  such  a  case  equity  will  re- 
fuse to  lend  its  aid  to  compel  the  specific 
performance  of  the  contract,  if  it  appear 
that  the  defendant  would  not  have  entered 
into  it,  had  it  not  been  for  such  mistake. 
So,  if  the  mistake  is  not  induced  by  the 
I  acta  or  conduct  of  the  complainant,  but  is 
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Statement  hy  Ck>nnor,  J.: 

This  was  an  action  to  compel  speciflc  per- 
formance of  a  contract  to  sell  land.  The 
plaintiff  alleged  that  on  the  6th  day  of  Oc- 
tober, 1905,  the  defendant  executed  and  de- 
livered to  him  the  following  paper  writing: 

Received  of  M.  R.  Rudisill  $10,  part  pay- 
ment on  my  farm,  which  I  agree  to  sell  him 
for  $2,000  and  to  make  him  a  good  and 
lawful  deed  on  or  before  January  1,  1906, 
upon  payment  of  balance  of  $2,000. 

This  October  6,  1906. 

[Signed]  A.  A.  Whitener. 

PlaintifT  alleged  that  he  had  tendered  the 
balance  of  the  purchase  money  within  the 
time  named  and  demanded  a  deed  for  the 


land.  The  defendant  declined  to  accept  the 
money  or  execute  the  deed.  He  demands 
judgment,  etc.  Defendant  admits  the  execu- 
tion of  the  receipt,  and  alleges  that  he  was 
induced  to  execute  the  same  by  the  promise 
of  plaintiff  to  transfer  and  deliver  to  him 
an  option  which  plaintiff  then  held  to  buy  a 
tract  of  land  known  as  the  "Sigmon  land;" 
that  the  plaintiff  at  the  time,  and  in  consid- 
eration of  the  execution  of  said  receipt,  exe- 
cuted and  delivered  to  him  the  following 
paper  writing: 

I  hereby  agree  to  turn  over  to  Dolph 
Whitener  the  option  I  have  on  the  Sigmon 
land  before  the  20  days  run  out,  if  I  de- 
cide to  have  nothing  to  do  with  the  buying 
it,  and  in  case  I  turn  over  the  option,  then 


occasioned  by  defendant's  own  negligence, 
and  it  is  a  material  mistake,  and  it  would 
be  a  hardship  to  defendant  specifically  to 
enforce  the  contract  induced  thereby,  spe- 
cific performance  will  be  refused. 

General  doctrine. 

The  general  doctrine  as  applied  to  a  mis- 
take not  attributable  to  defendant's  own 
n^ligence  is  thus  stated  in  Cawley  ▼.  Jean, 
189  Mass.  220,  75  N.  E.  614:  "If  the  de- 
fendant, through  an  honest  mistake  not  at- 
tributable to  his  own  negligence,  thought 
that  he  was  buying  more  than  the  agree- 
ment covers,  that  is  a  defense  to  a  bill  for 
speciflc  performance." 

And  in  Chambers  v.  Livermore,  15  Mich. 
381,  it  is  said:  "Specific  performance,  even 
of  a  binding  contract,  is  not  a  matter  of 
right;  and  a  court  of  equity  will  refuse  it, 
and  turn  the  complainant  over  to  his  rem- 
edy at  law,  if  not  clearly  satisfied  that  it 
embodies  the  real  understanding  of  the  par- 
ties." In  neither  of  the  above  cases  did 
the  court  pass  upon  the  question  here  under 
consideration,  although  the  doctrine  in  gen- 
eral was  considered. 

The  doctrine  has  been  applied  by  the 
courts  to  various  kinds  of  mistakes,  which, 
for  convenience  of  discussion,  have  been 
arranged  according  to  their  character.  The 
cases  hereinafter  considered  fairly  establish 
the  following  principles,  which  will  gener- 
ally control  the  court  in  exercising  its  dis- 
cretion in  specifically  enforcing  a  contract 
or  refusing  to  do  so: 

1.  If  a  contract  was  executed  by  one  of 
the  parties  because  of  a  mistake  contributed 
to  or  induced  by  the  complainant,  specific 
performance  of  it  will  be  denied. 

2.  If  one  of  the  parties  to  a  contract  en- 
tered into  it  under  a  misapprehension  not 
contributed  to  or  induced  by  the  complain- 
ant, but  the  mistake  is  a  material  one,  and 
the  enforcement  of  the  contract,  under  the 
circumstances,  would  be  inequitable,  or  a 
hardship  to  the  defendant,  its  specific  per- 
formance will  l>e  <ienied;  or,  if  the  mistake 
was  occasioned  by  the  negligence  of  the 
defend.tnt,  but  the  enforcement  of  the  con- 
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tract  would  be  inequitable,  or  a  great  hard- 
ship to  him,  its  specific  performance  will  be 
refused.  It  will  be  noted  that,  where  the 
mistake  is  not  contributed  to  or  induced  by 
the  complainant,  the  refusal  of  the  court 
specifically  to  enforce  the  contract  really 
depends  upon  the  existence  of  elements  oth- 
er than  mistake,  and  which,  in  and  of  them- 
selves, are  usually  held  to  be  sufficient  to 
justify  a  court  of  chancery  in  refusing  its 
aid  to  enforce  a  contract. 

Quantity. 

The  doctrine  stated  has  been  applied  to 
mistakes  as  to  the  quantity  of  land  to  be 
conveyed;  and,  if  such  mistake  is  a  mate- 
rial one,  and  induced  the  defendant  to  enter 
into  the  contract,  specific  performance  will 
not  be  enforced.  Applying  this  doctrine  in 
Coles  V.  Bowne,  10  Paige,  526,  specific  per- 
formance of  a  contract  for  the  purchase  of 
land  sold  at  auction  was  denied,  where  it 
appeared  that  the  auctioneer  sold  it  as  a 
block,  but  by  the  lot,  while  the  purchaser 
thought  he  was  buying  the  entire  block  by 
the  block,  the  mistake  being  induced  by  the 
manner  in  which  the  auctioneer  made  the 
sale. 

And  in  Chute  v.  Quincy,  166  Mass.  180, 
30  N.  E.  550,  specific  performance  was  also 
refused  where  the  vendor  of  a  lot  fixed  the 
selling  price  by  mistakenly  computing  the 
number  of  feet  in  the  lot,  the  plaintiff  know- 
ing that  the  vendor  was  mistaken  as  to  the 
size  of  the  lot,  but  not  knowing  that  he  had 
fixed  the  price  by  computing  the  number 
of  feet  therein.  Also  in  Smith  v.  Smith,  4 
Bibb,  81,  where  the  defendant,  believing  his 
interest  in  a  tract  of  land  was  less  than  it 
actually  was,  sold  it  to  plaintiff  by  a  blan- 
ket conveyance  covering  all  his  right  in  the 
tract.  And  in  Bickham  v.  Gough,  4  Harr. 
A  McH.  17,  where  the  vendor  mistakenly 
included  an  entire  lot  in  a  contract  to  con- 
vey, where  it  was  intended  to  include  only  a 
portion  of  the  lot. 

Specific  performance  in  favor  of  the  ven- 
dee was  also  deni.-d  in  Neap  v.  Abbott,  C. 
P.  Cooper.  .IS."?,  where  the  vendor  intended 
to  contract  to  sell  a  garden,  but  by  mistake 
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Dolph  Whitener  agrees  to  let  M.  R.  RudUill 
have  the  roughness  on  my  place  free  of 
charge,  otherwise  the  roughness  is  not 
turned  over  to  Rudisill. 

This  October  6,  1905. 

[Signed]  M.  R.  Rudisill. 

Defendant  all^^  that  "he  is  a  man  of 
considerable  age  and  cannot  read  writing  at 
all  without  the  use  of  glasses,  and,  being 
an  illiterate  man,  cannot  read  well  even 
with  the  aid  of  glasses;  that  the  paper  was 
not  read  correctly  to  him,  but  was  so  read 
as  to  induce  him  to  believe  that  it  was  an 
absolute  and  unconditional  agreement  to 
transfer  to  him  the  option  on  the  Sigmon 
land;  that  he  accepted  the  sum  of  $10  and 
signed  the  receipt  by  reason  of  the  positive 


agreement  with  plaintifT  that  he  would 
transfer  to  him  the  Sigmon  option.  De- 
fendant testified  that  he  agreed  to  sell  his 
land  to  plaintiff,  only  with  the  understand- 
ing that  plaintiff  would  surrender  to  him 
the  option  on  the  Sigmon  land;  that  plain- 
tiff said  he  would  send  the  defendant  the 
option  In  a  few  days,  "in  plenty  of  time 
for  me  to  get  my  deed  from  Sigmon."  De- 
fendant was  corroborated  by  his  wife.  He 
said  that  he  was  willing  to  convey  the  land 
if  plaintiff  would  transfer  the  Sigmon  land 
to  him.  Plaintiff  testified  that  he  had  an 
option  to  buy  the  Sigmon  land,  at  the  price 
of  $2,600.  He  says  that  defendant  wanted 
the  Sigmon  land  if  he  sold  his  own.  "On  the 
day  the  papers  were  signed,  I  said:  'I  will 
tell  you  what  I  will  do.    I  will  turn  it  over 


included  in  the  description  buildings  used 
in  connection  with  an  inn  and  necessary 
to  its  operation.  And  in  Mansfield  v.  Sher- 
man, 81  Me.  365,  17  Atl.  300,  where  the 
vendor  in  a  contract  to  sell  real  estate  mis- 
takenly described  the  extent  and  boundaries 
thereof  so  as  to  include  a  valuable  building 
site  which  he  did  not  intend  to  sell,  al- 
though it  did  not  appear  that  any  act  of 
the  vendee  contributed  to  or  induced  the 
mistake.  Also,  in  Richards  ▼.  North  Lon- 
don R.  Co.  20  Week.  Rep.  194,  where  one 
leased  the  whole  of  one  house  and  part  of 
another,  and  it  clearly  appeared  that  he  in- 
tended to  include  only  a  portion  of  the 
house  rented  as  a  whole. 

But  in  Tamplin  v.  James,  43  L.  T.  N.  S. 
520,  a  purchaser  of  an  inn  at  a  public  sale 
was  required  to  perform,  although  he  bought 
believing  that  certain  pieces  of  garden 
ground  used  in  connection  with  the  inn 
were  a  part  thereof.  In  this  case  the  mis- 
take was  due  to  the  purchaser's  negligence, 
as  the  printed  particulars  of  the  sale  and 
a  map  referred  to  clearly  disclosed  that 
such  pieces  of  garden  ground  were  not  be- 
ing sold  as  a  part  of  the  inn  property.  The 
contract  itself  was  not,  however,  inequita- 
ble, or  a  hard  and  unconscionable  one. 

So  in  Dyas  v.  Stafford,  Ir.  L.  R.  7  Eq. 
500,  a  vendor  of  land  sold  at  a  public  sale 
was  required  to  perform,  where  the  auc- 
tioneer had  included  in  the  sale  more  land 
than  the  defendant  owned  because  of  a  mis- 
description by  the  vendor.  In  this  case  the 
court  recognized  that,  even  without  fraud, 
a  decree  for  specific  performance  may  be 
refused  on  the  ground  of  a  bona  fide  mis- 
take made  by  uie  party  against  whom  it 
is  sought,  provided  that  a  hardship  amount- 
ing to  an  injustice  would  be  done  to  the  de- 
fendant by  holding  him  to  his  bargain ;  but 
this  doctrine  was  held  not  to  apply  to  the 
facts  in  this  case. 

Likewise  in  North  v.  Percival,  07  L.  J. 
Cb.  N.  S.  321.  where  the  vendors,  intending 
to  sell  all  but  a  given  number  of  acres  of 
land  from  a  certain  tract,  mistakenly  fixed 
the  number  of  acres  to  be  sold,  but  sold 
it  by  the  acre,  the  purchaser  was  held  en- 
titled to  a  specific  performance  of  the  con- 
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tract.  This  conclusion,  however,  was  reached 
on  the  theory  that  the  mistake  did  not  go 
to  the  substance  of  the  contract,  as  defend- 
ants really  sold  exactly  what  they  intended 
to  sell,  the  only  mistake  being  that  they 
retained  more  than  they  intended  to  retain. 
And  in  Davis  v.  Parker,  14  Allen,  94,  a 
contract  to  sell  real  estate  was  specifically 
enforced,  although  the  quantity  of  land 
proved  to  be  greater  than  the  vendor  su|>- 
posed  at  the  time  of  the  contract.  This 
contract  was  enforced  on  the  theory  that 
the  mistake  was  immaterial,  as  the  vendor 
sold  the  land  as  a  whole  without  reference  to 
the  quantity. 

Boundaries. 

This  doctrine  is  also  applied  to  contracts 
to  convey  land  where  one  of  the  parties 
thereto  labors  under  a  misapprehension  as 
to  the  true  boundaries  of  the  land  to  be  con- 
veyed. Under  such  circumstances  specific 
performance  was  denied  in  Denny  v.  Han- 
cock, L.  R.  6  Ch.  1,  where  a  purchaser  of 
land  at  auction  purchased  it  under  a  mis- 
take as  to  the  boundaries,  induced  or  con- 
tributed to  by  the  fact  that  a  fence  which 
apparently  surrounded  the  tract  of  land,  en- 
closed some  valuable  trees.  As  a  matter 
of  fact  the  land  did  not  extend  to  the  fence, 
and  did  not  include  the  trees  in  question, 
which  was  one  of  the  leading  inducements 
to  the  contract.  And  in  Campbell  v.  Dur- 
ham, 86  Ala.  299,  6  So.  SOT,  where  a  mis- 
take of  a  similar  nature  was  made.  In 
each  of  these  cases  it  will  be  noted  that  the 
mistake  was  induced  or  contributed  to  by 
a  fence  inclosing  what  the  purchaser  be- 
lieved to  be  the  tract  of  land  he  was  con- 
tracting for,  and  this  fact  was  given  con- 
siderable weight  by  the  court.  In  such  a 
case  the  question  of  the  intent  of  the  com- 
plainant is  immaterial  where  it  appears 
that  defendant's  mistake  was  made  proba- 
ble or  induced  by  outward  appearances,  to- 
gether with  the  omission  of  the  complain- 
ant to  disclose  a  material  fact. 

In  Moxey  v.  Bigwood,  8  Jur.  N.  S.  803,  4 
De  G.  F.  &  J.  351,  specific  performance  of 
a  contract  to  purchase  real  estate  was  de- 
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luiless  I  conclude  to  buy.'  He  said:  "No, 
then  you  want  to  take  my  place  and  not 
let  me  have  the  Sigmon  place.'  I  said: 
'Well,  the  best  I  can  do  is  to  agree  that,  if 
I  don't  decide  to  buy,  I  will  turn  it  over  to 
you.'  And  we  then  had  the  papers  drawn 
up  and  signed.  He  took  one,  and  I  the  oth- 
er. He  seemed  satisfied  when  he  got  the 
agreement.  He  seemed  to  think  I  would  not 
take  the  Sigmon  land,  and  I  would  take  $100 
for  the  option.  I  rather  thought  I  would 
buy,  but  had  not  made  up  my  mind.  We 
had  never  fully  decided  to  take  the  Sigmon 
land  that  day.  I  think  it  was  understood 
we  should  take  it."  Mr.  Aderholt,  witness 
for  plaintiff,  who  wrote  and  witnessed  both 
papers,  testified  that  he  read  them  correctly 
to  defendant.    "At  the  time  the  papers  were 


signed,  we  all  knew  that  Whitener  wanted 
the  Sigmon  land,  and  that  he  would  give 
$100  for  the  option."  He  further  testified : 
"It  was  understood  between  plaintiff,  M.  R. 
Rudisill,  and  me  that,  if  plaintiff  bought 
both  Sigmon  and  Whitener  tracts,  M.  E. 
Rudisill  and  myself  would  become  partners 
with  him  in  the  trade,  as  he  said  he  could 
not  buy  both  places  without  help.  This 
(was)  understood  before  the  papers  were 
signed."  .There  was  other  testimony,  but  the 
foregoing  is  sufficient  for  the  purpose  of 
passing  upon  the  single  exception  in  the 
record. 

His  Honor  submitted  the  following  issues : 
"(I)  Did  defendant,  in  violation  of  his  con- 
tract, fail  to  execute  and  deliver  to  plaintiff 
a  deed  for  the  lands  described  in  the  eom- 


nied  where  a  mistake  was  made  as  to  the 
boundaries  of  the  land  purchased,  which 
was  induced  by  the  fact  that  adjoining 
vacant  premises,  formerly  a  part  of  the 
land  contracted  for,  were  being  used  at  the 
time  of  inspection  in  common  with  this 
land.  The  mistake  was  also  contributed  to, 
or  at  least  confirmed  by,  erroneous  state- 
ments of  the  vendor  innocently  made.  Also 
in  King  v.  Spaeth,  SO  N.  J.  Eq.  378,  26  Atl. 
257,  where  one  entered  into  a  contract  for 
the  purchase  of  a  parcel  of  land  which,  ac- 
cording to  a  map,  to  which  his  attention 
was  called,  fronted  on  a  certain  street 
which  added  to  its  value,  and  the  land  did 
not  actually  front  on  this  street.  In  this 
case,  however,  the  mistake  was  induced  by 
misrepresentations  of  the  vendor. 

Location. 

This  doctrine  is  also  applied  to  mistakes 
as  to  the  location  of  property  in  reference 
to  which  a  contract  is  made,  where  the  mis- 
take is  of  a  material  nature.  Thus  in  Hess 
V.  Evans  (N.  J.  Ch.)  16  Atl.  310,  one  en- 
tered into  a  contract  to  exchange  real  es- 
tate under  a  mistake  as  to  the  location  of 
the  property  which  he  was  to  get,  which 
was  induced  by  the  exhibiting  to  him  of  a 
photograph  of  two  houses  substantially 
alike,  one  of  which  he  was  trading  for,  and 
there  was  considerable  difference  in  the 
value  of  the  two  pieces  of  property;  the 
contract  was  held  not  to  be  enforceable  in 
equity.  The  evidence  in  this  case,  however, 
was  sufficient  to  justify  the  court  in  hold- 
ing that  the  complainant  was  guilty  of 
fraud  by  knowingly  inducing  the  defend- 
ant, through  his  agent,  to  believe  he  was 
getting  the  one  house  when,  as  matter  of 
fact,  the  contract  of  conveyance  described 
the  other.  Likewise  in  Best  v.  Stow,  2 
Sandf.  Ch.  208,  specific  performance  was  de- 
nied where  a  mistake  was  made  as  to  the 
location  of  a  tract  of  land,  which  was  in- 
duced by  a  description  of  it  as  located  in 
Ionia  land  district,  which  was  mistakenly 
thought  to  be  synonymous  with  Ionia  coun- 
ty. And  in  Thwing  v.  Hall  &.  D.  Lumber 
Co.  40  Minn.  184,  41  N.  W.  815,  where  the 
16  L.R.A.(N.S.) 


vendees  in  a  contract  for  the  purchase  of 
land  supposed  to  be  covered  with  valuable 
pine  timber  found  that  the  land  which 
they  had  inspected  and  believed  they  were 
buying  was  an  adjoining  tract;  the  mis- 
take being  induced  and  contributed  to  by  the 
statements  and  representations  of  the  plain- 
tiff, made  in  good  faith. 

Specific  perfonnance  of  a  contract  for 
the  purchase  of  real  estate  at  an  auction 
sale  was  also  denied  in  Malins  v.  Freeman,  2 
Keen,  28,  6  L.  J.  Ch.  N.  S.  133,  where  it 
appeared  that  the  defendant  bid  under  a 
mistaken  belief  that  the  land  sold  was  an- 
other and  different  parcel  then  being  offered 
for  sale,  and  where  the  price  bid  for  the 
land  actually  sold  was  a  most  exorbitant 
one.  In  this  case,  the  mistake  of  the  de- 
fendant could  not  be  ascribed  to  the  conduct 
of  the  plaintiff,  but  was  caused  entirely  by 
his  own  carelessness. 

But  in  Grissell  v.  Peto,  2  Smale  ft  G. 
39.  18  Jur.  591,  where  an  original  lease  was 
sold  by  auction  according  to  the  order  oi 
the  court,  and  in  the  lease  the  house  was 
described  as  house  No.  7,  and  as  such  was 
bid  off  to  defendant,  but  the  abstract  showed 
that  the  parcel  described  in  the  lease  as 
No.  7  was  by  an  error  No.  6,  the  mistake 
was  held  not  sufficient  to  justify  the  court 
in  refusing  to  compel  the  specific  perform- 
ance of  the  contract,  as  the  purchaser  had 
actually  gotten  the  thing  for  which  he  con- 
tracted, and  the  mistake  could  not  be  of  any 
disadvantage  or  inconvenience  to  him. 

In  McKenzie  v.  Hesketh,  L.  R.  7  Ch.  Div. 
676,  where  the  plaintiff  made  a  bid  for 
the  leasing  of  a  parcel  of  land  described 
in  the  bid,  and  the  defendant,  with- 
out reading  the  description,  accepted  the 
bid,  believing  that  it  referred  to  a  different 
parcel  of  land,  the  contract  was  specifically 
enforced,  as  the  mistake  was  not  induced  or 
contributed  to  in  any  way  by  the  plain- 
tiff, but  was  caused  by  the  neglect  of  the 
defendant  to  read  the  description  contained 
in  the  bid. 

Likewise  in  Van  Praagh  v.  Everidge, 
[1902]  2  Ch.  266,  where  the  purchaser  at  a 
public  sale,  by  reason  of  a  mistake  due  en- 
tirely to  his  own  negligence  and  not   con- 
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pUintr  Answer:  Yes.  (2)  If  so,  what 
damage  has  plaintiff  sustained  by  reason 
thereof!  Answer:  None.  (3)  Did  plain- 
tiff wrongfully  fail  to  transfer  to  defendant 
the  option  on  the  Sigmon  land  referred  to 
in  the  answer?  Answer:  No.  (4)  If  so, 
what  damage  has  defendant  sustained  by 
reason  thereof T  Answer:  None."  Defend- 
ant in  apt  time  requested  his  Honor  to 
charge  the  jury  that,  "if  they  should  be  ful- 
ly satisfied  from  the  evidence  that,  when  the 
defendant  signed  the  agreement  to  convey, 
he  was  reasonably  induced  by  the  words  and 
acts  of  the  plaintiff  to  believe  that  the  plain- 
tiff was  going  to  transfer  to  defendant  the 
Sigmon  option,  and  on  account  of  such  be- 
lief signed  the  contract  sued  on,  they  should 
answer  the  first  issue,  'No.' "    The  court  de- 


clined to  give  this  instruction,  holding  that 
the  inquiry  was  limited  to  whether  or  not 
Aderholt  read  the  papers  to  defendant  as 
they  were  written,  as  alleged  in  the  answer 
and  upon  the  evidence  before  the  jury.  De- 
fendant excepted.  There  was  judgment  up> 
on  the  verdict  that  defendant  execute  a 
deed  to  plaintiff  for  the  land  upon  the  pay- 
ment of  the  balance  of  the  purchase  money. 
Defendant  appealed. 

Messrs.  Self  &  Whltener  and  S.  J.  Er- 
vin,  for  appellant: 

Plaintiff  was  guilty  of  fraud. 

Benjamin,  Sales,  4th  Am.  ed.  (  430;  Wil- 
son y.  White,  80  N.  C.  282;  Bigelow,  Fr. 
5  2. 


tributed  to  in  any  way  by  the  vendor  or  auc- 
tioneer, supposed  he  was  getting  an  entirely 
different  tract,  the  contract  was  specifically 
enforced,  there  being  no  gross  inadequacy 
of  consideration. 

Character  or  condition. 

This  doctrine  is  also  applied  to  mistakes 
as  to  the  character  or  condition  of  lands 
contracted  for.  It  was  applied,  and  spe- 
cific performance  denied,  in  Miles  v.  Stevens, 
3  Pa.  St.  21,  46  Am.  Dec.  621,  where  a  mis- 
take as  to  the  existence  of  a  harbor  adjoin- 
ing lands  contracted  for  was  made;  the  mis- 
take being  caused  or  induced  by  describing 
the  land  as  a  certain  quantity  of  land  at 
the  harbor  of  Elk  creek,  at  which  creek  no 
harbor,  in  fact,  existed.  And  in  Bowen  v. 
Waters,  2  Paine,  1,  Fed.  Cas.  No.  1,725, 
where  the  defendants  contracted  for  a  mill 
site,  with  first  water  privilege,  under  the 
mistaken  belief,  innocently  contributed  to 
by  the  plaintiff,  that  there  were  no  restric- 
tions or  conditions  attached  to  the  water 
privilege,  whereas,  as  a  matter  of  fact,  the 
right  was  so  limited  as  to  render  it  of  much 
less  value.  Also  in  Butterworth  v.  Walker, 
11  L.  T.  N.  S.  436,  13  Week.  Rep.  168,  where 
defendant  contracted  for  a  cotton  mill  lo- 
cated near  a  canal  and  separated  from  it 
by  a  small  piece  of  land  also  owned  by  the 
vendor,  and  through  which  land  water  was 
piped  to  the  mill,  mistakenly  believing  the 
water  right  went  with  the  mill,  although  the 
contract  of  sale  was  silent  as  to  the  right 
to  use  the  water;  the  actions  and  conduct  of 
the  plaintiff  and  his  agent  in  effecting  the 
sale  assisted  in  inducing  the  belief  on  the 
part  of  the  buyer  that  he  was  acquiring  the 
water  right  with  the  purchase.  Likewise 
in  Re  Hare,  70  L.  J.  Ch.  N.  B.  45,  where  the 
defendant  bid  off  a  number  of  houses  at  an 
auction  sale,  believing  that  they  were  sim- 
ilar to  other  houses  which  he  had  examined, 
as  they  were  so  described  in  the  printed  par- 
ticulars of  the  sale,  which  were  altered  pre- 
viously to  the  sale  so  as  to  correct  this  mis- 
take, but  this  fact  did  not  come  to  the  at- 
tention of  the  defendant.  Also  in  Swais- 
land  V.  Dearsley,  29  Beav.  430,  where  the 
16  L3.A.(N.S.) 


purchaser  of  property  at  an  auction  sale 
was  mistaken  as  to  its  rental  income,  which 
mistake  was  induced  or  contributed  to  by 
an  ambiguous  statement  in  the  printed  par- 
ticulars of  the  sale.  And  in  Baskcomb  v. 
Beckwith,  38  L.  J.  Ch.  N.  S.  536,  where  the 
defendant  executed  a  contract  to  purchase 
real  estate,  relying  on  a  condition  inserted 
therein  that  no  building  on  any  part  of  the 
property  should  be  used  as  a  public  house, 
and  the  plaintiff  also  owned  a  small  plot  of 
land  adjoining  the  estate,  which  the  re- 
striction did  not  cover,  and  upon  which  he 
intended  to  build  a  public  house.  The  mis- 
take in  this  case  was  induced  in  a  great 
measure  by  the  peculiar  manner  in  which 
the  conditions  of  the  sale  were  drawn  up. 

But  in  Goddard  v.  Jeffreys,  51  L.  J.  Ch. 
N.  S.  67,  a  misstatement  as  to  the  length  of 
the  term  for  which  a  tenant  of  the  vendor 
held  a  portion  of  the  property  was  held  not 
such  a  material  mistake  as  to  enable  the 
purchaser  to  resist  specific  performance,  in 
the  absence  of  proof  that  the  misstatement 
would  result  in  any  disadvantage  to  him. 

Title. 

Usually  a  bona  fide  mistake  as  to  the 
ownership  and  title  of  the  subject-matter  of 
a  contract  will  cause  equity  to  refuse  spe- 
cifically to  enforce  it.  Thus  in  Morgan  v.  Bell, 
3  Wash.  554,  16  L.R.A.  614,  28  Pac.  925, 
equity  refused  specifically  to  enforce  a  con- 
tract as  against  the  vendor,  a  married  man, 
who  lived  in  Ohio,  for  the  sale  of  real  es- 
tate located  in  the  state  of  Washington, 
which,  according  to  the  laws  of  that  state, 
was  community  property,  and  to  which  he 
therefore  could  not  convey  a  good  title. 
While  the  defendant  was  ignorant  of  the 
laws  of  Washington,  the  plaintiffs  were  not, 
and  they  sought  a  specific  performance  of 
the  contract  with  a  deficiency  decree  because 
of  the  inability  of  the  defendant  to  furnish 
a  good  title.  There  was  also  gross  inade- 
quacy between  the  contract  price  and  the 
actual  value  of  the  land  contracted  for. 
And  in  Jones  v.  Clifford,  46  L.  J.  Ch.  N.  S. 
809,  where  the  defendant,  according  to  the 
terms  of  an  instrument  unknown  to  him,  at 
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Equity  will  not  carry  hard  or  unreasona- 
ble agreements  into  execution. 

Bigelow,  Fr.  {  217,  p.  394;  Pom.  Spec. 
Pcrf.  of  Contr.  {  217 ;  Wald's  Pollock,  Contr. 
(1885)  p.  430;  Adams,  Eq.  84,  85;  Pendle- 
ton V.  Dalton,  62  N.  C.  (Phill.  Eq.)  119; 
Leigh  V.  Crump,  36  N.  C.  (1  Ired.  Eq.)  299: 
Cannaday  v.  Shepard,  55  N.  C.  (2  Jones, 
Eq.)  224;  Lloyd  v.  Wheatly,  66  N.  C.  (2 
Jones,  Eq.)  267;  Arnold  v.  Arnold,  17  N. 
C.  (2  Dev.  Eq.)  467;  Love  v.  Welch,  97  N. 
C.  200,  2  S.  E.  242;  Ramsay  v.  Gheen,  99 
N.  C.  215,  6  S.  E.  75;  Cathcart  v.  Robinson, 
5  Pet.  276,  8  L.  ed.  124;  Hennessey  v.  Wool- 
worth,  128  U.  S.  438,  32  h.  ed.  600,  9  Sup. 
Ct.  Rep.  109;  Pope  Mfg.  Co.  v.  Gormully, 
144  U.  S.  237,  36  L.  ed.  419,  12  Sup.  Ct. 
Rep.  632;  Brown  v.  Pitcaim,  148  Pa.  387, 
33  Am.  St.  Rep.  834,  24  Atl.  52 ;  Jackson  v. 
Ashton,  11  Pet.  248,  9  L.  ed.  706;  Bein  v. 


Heath,  6  How.  247.  12  L.  ed.  424;  Kitchen 
V.  Rayburn,  19  Wall.  264,  22  L.  ed.  04; 
McCabc  V.  Matthews,  165  U.  S.  653,  39  L. 
ed.  267,  IS  Sup.  Ct.  Rep.  190;  Mississippi 
&  M.  R.  Co.  V.  Cromwell,  91  U.  S.  643,  23 
L.  ed.  367;  Randolph  v.  Quidnick  Co. 
(Jencks  v.  Quidnick  Co.)  136  U.  S.  460,  34 
L.  ed.  203,  10  Sup.  Ct.  Rep.  656;  Friend  r. 
Lamb,  162  Pa.  529,  34  Am.  St.  Rep.  672.  25 
Atl.  677 ;  Colson  v.  Thompson,  2  Wheat.  336. 
4  L.  ed.  263;  Kelly  v.  Central  P.  R.  Co.  74 
Cat.  667,  6  Am.  St.  Rep.  470,  16  Pae.  38«. 
Messrs.  Avery  &  Ervin  and  M.  H. 
Vount  for  appellee. 

Connor,  J.,  delivered  the  opinion  of  the 
court: 

His  Honor  inadvertently  failed  to  note 
the  distinction  between  a  suit  brought  to 
rescind   and    set  aside   a   contract  on    the 


the  time  he  entered  into  the  contract  of  pur- 
chase, was  the  actual  owner  of  the  property 
rather  than  the  vendor;  and  the  contract 
contained  a  provision  that  the  purchaser 
should  not  require  the  production  of,  oi 
investigate,  or  make  any  objection  to,  the 
prior  title. 

So  in  Hatch  v.  Kizer,  140  111.  683,  33 
Am.  St.  Rep.  268,  30  N.  E.  606,  where  the 
defendant  entered  into  a  contract  for  the 
sale  of  real  estate  to  which  he  honestly  be- 
lieved he  had  a  good  title,  and  both  parties 
to  the  contract  had  the  same  knowledge  as 
to  the  title,  the  specific  performance  of  the 
contract  was  denied;  the  court  stating  the 
rule  to  be  that  a  decree  for  specific  perform- 
ance "will  not  be  entered  unless  the  agree- 
ment has  been  made  with  'perfect  fairness, 
and  without  misapprehension,  misrepresen- 
tation, or  oppression.' " 

But  in  Dewey  v.  Whitney,  36  C.  C.  A. 
414,  93  Fed.  533.  where  the  defendant  en- 
tered into  a  contract  for  the  sale  of  real 
estate  as  to  which  she  did  not  have  a  com- 
plete title,  as  she  overlooked  the  fact  that 
a  sister  had  an  equitable  interest  therein, 
but  she  actually  had  a  power  of  sale  from 
the  owner  of  the  equitable  title,  specific  per- 
formance of  the  contract  was  decreed. 

So  in  Allen  v.  Richardson,  49  L.  J.  Ch. 
N.  S.  137,  L.  R.  13  Ch.  Div.  524,  41  L.  T. 
N.  S.  616,  28  Week.  Rep.  313,  the  specific 
performance  of  a  contract  of  purchase  was 
decreed  where  the  defendant  purchased  a 
lease  of  a  public  house,  relying  up- 
on a  representation  made  in  good  faith 
by  the  vendor  that  a  restrictive  cov- 
enant against  Sunday  trading  had  been 
released.  The  court,  however,  recognized 
that  the  vendor  would  not  have  l>een 
entitled  to  specific  performance  of  the  con- 
tract if  it  had  not  been  for  the  negligence  of 
the  vendee  in  taking  an  underlease,  in  which 
the  covenant  was  omitted.  The  lease  was, 
however,  reformed  by  reducing  the  amount 
of  the  rent  to  the  actual  rental  value  of  the 
property  subject  to  ihe  restrictive  covenant, 
and  such  covenant  was  inserted  in  the  lease. 
16  L.R.A.(N.S.) 


As  already  stated,  the  effect  of  mistake  of 
law  on  the  right  to  specific  performance 
is  not  intended  to  be  covered  by  this  note. 

Encumbrance  or  restriction. 

Usually  a  court  of  equity  will  also  refuse 
specifically  to  enforce  a  contract  where  a 
material  mistake  has  been  made  as  to  the 
existence  of  an  encumbrance  thereon,  or  as 
to  the  amount  thereof.  This  doctrine  was 
applied  in  Twining  v.  Neil,  38  N.  J.  Eq. 
470,  where  the  first  mortgagee  of  land  which 
was  being  sold  at  a  foreclosure  sale  of  the 
second  mortgage  bid  upon  the  land  under  the 
mistaken  belief  that  it  was  not  being  sold 
subject  to  his  mortgage,  and  that  it  was 
necessary  for  him  to  bid  in  order  to  pro- 
tect his  rights  under  his  mortgage,  whereas, 
as  a  matter  of  fact,  the  property  was  being 
sold  subject  to  his  mortgage.  And  in  Bird 
V.  Logan,  35  Kan.  228,  10  Pac.  664.  where  a 
wife  joined  with  her  husband  in  the  execu- 
tion of  a  contract  for  the  conveyance  of 
their  homestead,  mistakenly  believing  that 
the  encumbrance  was  greater  than  it  was, 
which  was  induced  by  a  misunderstanding 
on  the  part  of  the  notary  public  who  took 
her  signature  thereto.  Also  in  Bowman  v. 
McClenahan,  19  Misc.  438,  44  N.  Y.  Supp. 
482,  as  to  fc  contract  for  the  purchase  of 
land  sold  subject  to  an  unexpired  lease,  a 
fact  unknown  to  the  purchaser,  where  his 
mistake  in  that  regard  was  contributed  to 
by  the  conduct  of  complainant. 

Specific  performance  of  a  contract  for  the 
purchasie  of  propertv  was  also  denied  in 
Bray  v.  Briggs.  26  L.  T.  N.  S.  817,  where 
defendant  purchased  from  the  plaintiff  a 
forecourt,  believing  he  could  build  upon  the 
whole  property,  whereas,  according  to  a 
local  act,  no  building  could  be  erected,  or 
alterations  made  in  any  existing  building, 
without  the  consent  of  the  metropolitan 
board  of  works;  and  the  consent  of  this 
l)oard  had  already  been  given,  but  the  per- 
mit limited  the  building  to  a  height  of 
10     feet,    which    would     render    it     use- 
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ground  of  alleged  fraud  in  the  factum,  or 
in  the  treaty,  and  one  in  which  defendant  is 
resisting  a  bill  for  specific  performance, 
without  drawing  into  question  the  validity 
of  the  contract.  He  unduly  narrowed  the 
scope  of  the  defense.  If,  for  instance,  White- 
ner  had  sued  plaintiff  to  rescind  the  con- 
tract, for  that  his  signature  was  obtained 
by  fraud,  in  that  it  was  read  to  him  incor- 
rectly, and  its  true  contents  suppressed,  the 
instruction  asked  could  not  have  been  given. 
The  defendant,  it  is  true,  makes  that  charge; 
but,  in  one  aspect  of  his  answer,  his  defense 
is  based  upon  the  contention  that,  taking 
the  contract  as  written,  he  was  induced  to 
sign  the  receipt  and  the  agreement  to  sell 
his  land  upon  the  express  promise  and  as- 
surance by  the  plaintiff  that  he  would,  in 
consideration  and  as  a  part  of  the  transac- 
tion, transfer  to  him  the  option  which  plain- 


tiff held  on  the  Sigmon  land.  The  two  pa- 
pers constituted  but  one  transaction,  or 
agreement,  and  should  be  read  together. 
They  were  written,  signed,  and  delivered 
simultaneously.  Thus  read,  they  constitute 
mutual  covenants.  The  defendant  agrees 
to  sell  his  land,  and  the  plaintiff  agrees  to 
transfer  the  Sigmon  option  if  he  decides  not 
to  buy  himself.  The  paper  writing,  read  in 
the  light  of  the  treaty,  clearly  represents 
that  plaintiff  is  uncertain  whether  he  will 
buy  the  Sigmon  land, — that,  in  good  faith, 
he  is  considering  the  question.  If  in  truth 
he  had,  at  the  time  he  signed  the  paper, 
determined  in  his  own  mind  that  he  would 
buy  the  land,  and  did  not  intend  to  let  de- 
fendant have  it,  and  that  he  induced  de- 
fendant to  believe  that  he  was  considering 
the  question  of  buying,  certainly  a  court 
administering   equitable   relief,   upon   well- 


less  to  the  defendant.  While  the  conduct 
of  the  plaintiff  contributed  to  the  mistake, 
yet  the  court  was  of  the  opinion  that  the 
plaintiff  did  not  intentionally  deceive  de- 
fendant, or  make  any  fraudulent  representa- 
tions to  him  as  to  any  limitation  on  his 
right  to  build  on  the  property. 

So  the  specific  performance  of  a  contract 
for  the  purchase  of  real  estate  was  denied 
in  Galloway  v.  Home,  2  Del.  Co.  Rep.  SIS, 
where  the  vendee  believed  he  was  purchasing 
clear  of  encumbrance,  and  the  property  was, 
in  fact,  encumbered. 

But  the  fact  that  land  directed  to  be  sold 
at  a  judicial  sale  was  subject  to  a  restric- 
tion as  to  the  nature,  kind,  and  quality  of 
buildings  to  be  erected  thereon,  which  fact 
was  unknown  to  the  buyer,  was  held  in 
Boorum  v.  Tucker,  51  N.  J.  Eq.  135,  26  Atl. 
456,  Affirmed,  without  opinion  in  52  N.  J. 
Eq.  587,  33  Atl.  50,  not  to  be  a  sufficient 
ground  to  justify  the  refusal  of  a  court  of 
equity  specifically  to  enforce  the  contract, 
where  the  mistake  was  not  induced,  or  con- 
tributed to,  by  complainant. 

Purchase  price. 

The  specific  performance  of  a  contract  to 
sell  real  estate  was  denied  where  it  appeared 
that  the  amount  to  be  paid  therefor  was 
stated  by  the  purchaser  in  such  ambiguous 
terms  as  to  mislead  the  seller  as  to  the  true 
amount,  although  there  was  not  such  am- 
biguity as  to  render  the  contract  unenforce- 
able in  an  action  at  law.  Burkhalter  v. 
Jones,  32  Kan.  5,  3  Pac.  659. 

But  where  the  owner  of  an  interest  in  a 
tract  of  land  authorized  the  sale  of  his  in- 
terest for  a  designated  sum,  payable  partly 
in  cash,  and  the  balance  by  bonds  secured  on 
the  land,  and  he  signed  the  contract  of  sale 
after  being  informed  by  the  buyer  that  he 
had  executed  the  bonds,  his  contract  of  sale 
was  specifically  enforced,  although  the  bonds 
were  less  in  amount  than  the  defendant  had 
expected  them  to  be,  as  a  larger  amount 
in  cash  in  Confederate  currency  than  the 
15  L.R.A.(N.S.) 


defendant  had  knowledge  of  had  been  paid. 
Kemper  v.  Ewing,  25  Gratt.  427.  In  this 
case,  defendant  was  held  to  have  been  neg- 
ligent in  not  making  inquiry  as  to  the  de- 
tails of  the  sale  of  the  property  before  he 
signed  the  contract. 

Contents  of  written  instruments. 

In  the  absence  of  negligence  on  the  part 
of  the  defendant,  if  a  material  mistake  is 
made  by  one  party  to  a  contract  as  to  the 
contents  thereof,  which  mistake  was  con- 
tributed to  or  induced  by  the  acts  of  the 
other  party  thereto,  even  though  not 
amounting  to  fraud,  equity  will  refuse  spe- 
cifically to  enforce  the  contract.  Thus  In 
Berry  v.  Whitney,  40  Mich.  65,  specific  per- 
formance was  denied  as  against  a  vendor 
who  mistakenly  believed  that  a  warranty 
clause  in  a  deed  of  real  estate  excepted  a 
mortgage  therefrom.  In  this  case,  a  pur- 
chaser with  notice  from  the  grantee  under 
the  original  deed  asked  the  court  to  require 
the  original  vendor,  who  had  purchased  the 
property  at  a  mortgage  sale,  to  convey  the 
title  thus  obtained  to  him. 

So  in  Watson  v.  Marston,  4  De  G.  M. 
&  G.  230,  the  specific  performance  by  a  mort- 
gagee of  a  contract  to  sell  certain  property 
was  denied  where  it  appeared  that  it  was 
her  intention  only  to  enter  into  a  covenant 
that  she  had  not  encumbered  the  property, 
and  that  she  did  not  intend  to  covenant 
against  a  foreclosure  sale,  which  provision 
was,  however,  omitted  from  the  contract. 
And  in  Noecker  v.  Wallingford,  133  Iowa, 
605,  111  N.  W.  37,  because  of  a  failure  to 
include  in  an  agreement  between  a  brother 
and  sister  for  the  sale  of  property  owned  in 
common,  a  provision  relating  to  certain 
money  which  had  been  used  by  the  brother, 
the  failure  being  induced  by  a-  mistaken  be- 
lief upon  the  part  of  the  sister  that  the 
money  was  used  to  pay  insurance  of  which 
she  mistakenly  believed  she  was  to  receive 
a  portion  of  the  benefit.  And  in  Wilken  v. 
Voss,  120  Iowa,  500,  94  N.  W.  1123,  where 
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settled  equitable  principles,  would  not  inter- 
fere, but  leave  plaintiff  to  his  action  for 
damages.  While  it  is  true  that  a  provision 
to  do  something  in  the  future  is  not  a  mis- 
representation of  a  fact,  it  is  equally  true, 
both  in  morals  and  equity,  that  if  one  make 
a  promise  which  he  knows,  at  the  time,  he 
will  not  perform, — has  no  intention  of  mak- 
ing good, — he  acquires  no  enforceable  right 
against  another  who  honestly  relies  upon  the 
promise.  This  is  true  when  the  contract  is 
partially  executed. 

If  one,  being  insolvent,  conceals  his  con- 
dition, and  promises  to  pay  for  goods,  with  a 
preconceived  purpose  not  to  do  so,  no  title 
will  pass  to  him.  Wilson  v.  White,  80  N.  C. 
280.  In  Des  Farges  v.  Pugh,  93  N.  C.  31,  63 
Am.  Rep.  440,  Ashe,  J.,  says:  "It  matters 
not  ...  by  what  means  the  deception 
is  practised, — whether  by  signs,  by  words, 
by  silence,  or  by  acts, — provided  that  it  ac- 
tually produce  a  false  and  injurious  im- 
pression of  such  a  nature  that  it  may  rea- 
sonably be  supposed  that,  but  for  such  de- 
ception, the  vendor  might  never  have  en- 
tered into  the  contract."  While  it  is  diffi- 
cult to  show  the  state  of  a  man's  mind,  it 


by  his  acts  and  conduct  it  can  be  ascertained, 
it  is  as  much  a  fact  as  the  state  of  his  di- 
gestion. Hill  V.  Gettys,  136  N.  C.  373,  47 
S.  E.  449.  If,  therefore,  at  the  time  plain- 
tiff signed  the  paper  by  which  he  agreed  to 
transfer  the  option  on  the  Sigmon  land  to 
defendant  if  he  concluded  not  to  buy  it  him- 
self, he  had  determined  to  buy  it,  or,  as  he 
says,  "it  was  understood"  that  he  would 
buy  it,  we  think  that,  whether  or  not  it  was 
sufficient  to  rescind  an  executed  contract, 
such  fact  is  available  to  defendant  in  this 
action,  wherein  the  plaintiff  is  invoking  spe- 
cific performance.  The  defendant  is  not 
driven  to  the  proof  of  actiial  fraud,  but  may, 
by  parol,  show  that  he  was  induced,  by  the 
words  and  acts  of  the  plaintiff,  to  believe 
that  he  would  transfer  to  him  the  Sigmon 
option.  This  was  a  question  for  the  jury. 
It  is  well  settled,  and  we  have  no  disposi- 
tion to  trespass  upon  the  principle,  that, 
"when  the  contract  is  in  writing,  is  certain 
in  its  terms,  is  for  a  valuable  consideration, 
is  fair  and  just  in  all  its  parts,  and  is  ca- 
pable of  being  enforced  without  hardship  to 
either  party,  it  is  as  much  a  matter  of 
course  for  a  court  of  equity  to  decree  its 


the  vendor  neglected  to  reserve  in  a  contract 
for  the  sale  of  land,  certain  chattels  so  at- 
tached to  the  soil  that  they  would  pass  with 
the  land  unless  reserved.  The  court  said: 
"Specific  performance  is  not  granted  as  of 
right  in  every  case,  even  though  there  be  a 
valid  contract.  It  will  not  be  granted  where 
it  would  be  inequitable  to  do  so,  nor  will  it 
be  enforced  where  there  is  strong  ground 
for  believing  that  the  parties  did  not  under- 
stand the  contract  alike." 

The  specific  performance  of  a  contract 
for  the  sale  of  land  was  also  denied  in 
Manser  v.  Back,  6  Hare,  443,  where  prem- 
ises were  advertised  to  be  sold  according  to 
certain  printed  particulars  and  conditions 
of  sale,  which  were,  however,  altered  by  the 
vendor's  solicitor  before  the  sale  so  as  to 
reserve  a  right  of  way  over  the  premises 
sold  to  other  premises  belonging  to  the  ven- 
dor. The  altered  copy  of  the  printed  partic- 
ulars was  read  by  the  auctioneer  prior  to  of- 
fering the  property  for  sale;  but  the  buyer 
did  not  hear  this  read,  and  did  not  know 
of  the  alteration,  the  contract  for  the  sale 
being  on  a  copy  of  the  particulars  which 
did  not  contain  the  reservation.  So  in  Pen- 
dleton T.  Dalton,  62  N.  C.  (Phill.  Eq.)  119, 
cited  in  Rudibiix  v.  Whiteneb,  where  an 
illiterate  person  executed  what  he  supposed 
was  a  receipt  for  a  part  payment  of  a  par- 
cel of  land  sold  under  a  prior  contract,  but 
which,  unknown  to  him,  also  contained  an 
obligation  upon  his  part  to  convey  the  land 
covered  in  tiie  prior  contract.  And  also  in 
Garrard  v.  Grinling,  2  Swanst.  244,  where  de- 
fendant, being  unable  to  read  a  lease,  was 
assured  by  the  plaintiff  that  it  was  drawn 
according  to  the  understanding  of  the  par- 
ties, while  a  portion  of  the  terms  agreed 
16  LJl.A.(N.8.) 


upon  were  omitted  from  the  lease.  And  in 
Higginaon  v.  Clowes,  16  Ves.  Jr.  521,  where 
the  vendor  had  mistakenly  described  in  a 
contract  to  convey  a  number  of  lots,  those 
tracts  on  which  the  standing  timber  was  to 
be  paid  for,  in  addition  to  the  purchase 
price  of  the  land.  Also  in  Barksdale  v. 
Payne,  Riley,  Eq.  174,  where  a  contract  for 
a  marriage  settlement  contained  a  misstate- 
ment of  a  material  fact,  of  which  one  or 
both  of  the  parties  were  ignorant.  Likewise 
in  Webster  v.  Cecil,  30  Beav.  62,  as  to  an 
agreement  for  the  sale  of  real  estate,  where 
the  vendor  had  mistakenly  filled  in  the  pur- 
chase price  at  £1,000  less  than  he  intended 
to  ask.  And  in  Wood  v.  Scarth,  2  Kay  & 
J.  33,  where  the  defendant,  in  writing  to  the 
plaintiff  as  to  the  terms  on  which  he  would 
lease  the  premises,  erroneously  omitted  to 
insert  as  one  of  the  conditions  of  the  lease 
that  a  premium  would  be  required. 

The  doctrine  that  the  omission  in  a  con- 
tract to  sell  real  estate,  of  a  term  intended 
to  be  inserted  therein,  may  be  set  up  as  a 
defense  to  a  proceeding  for  the  specific  per- 
formance of  the  contract,  was  also  recog- 
nized and  applied  in  McCormick  v.  Steph- 
any,  57  N.  J.  Eq.  257,  41  Atl.  840.  In  this 
case,  however,  the  court  did  not  refuse  the 
specific  performance  of  the  contract,  but 
enforced  it,  treating  the  contract  as  though 
the  omitted  terms  had  been  inserted  in  their 
proper  place.  And  in  Jasper  County  Elec- 
tric R.  Co.  V.  Curtis,  154  Mo.  10,  55  S.  W. 
222,  where,  in  consideration  of  a  contract 
to  convey  the  right  of  way  for  an  electric 
railway,  an  agreement  was  made  providing 
that  a  certain  rate  of  fare  was  to  be  given, 
the  specific  performance  of  the  contract  was 
refused, — at  least,   unless  the  complainant 
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specific  performance  as  for  a  court  of  law  to 
award  damages  for  its  breach."  4  Pom.  £q. 
Jur.  i  1404.  "This  right,  however,  is  con- 
trolled by  other  equities."  Bispham,  Eq. 
S  364.  It  will  not  be  enforced  "where  the 
complainant  does  not  come  in  with  clean 
hands,  or  when  equities  exist  on  the  other 
aide  which  would  render  it  unjust  to  grant 
the  relief."  Id.  376.  Or  it  is  not  clear  that 
the  minds  of  the  parties  have  come  together. 
"The  contract  must  be  free  from  any  fraud, 
misrepresentation  even  though  not  fraudu- 
lent, mistake,  or  illegality.  .  .  .  The 
contract  must  be  perfectly  fair,  equal,  and 
just  in  its  terms  and  in  its  circumstances." 
4  Pom.  £q.  Jur.  f  1406.  That  actual 
fraud  need  not  be  shown  to  resist  a  decree 
for  specific  performance  is  established  by 
abundant  authority.  Romilly,  M.  R.,  in 
Baskcomb  v.  Beckwith,  L.  R.  8  Eq.  100, 
said:  "Specific  performance  of  a  contract 
will  not  be  enforced  where  the  defendant 
has  contracted  under  a  mistake  to  which 
plaintiff  has,  by  his  acts,  even  unintention- 
ally, contributed."  The  learned  judge  says : 
"It  is  of  the  greatest  importance  that  it 
should  be  understood  that  the  most  perfect 


truth  and  the  fullest  disclosure  should  take 
place  in  all  cases  where  the  specific  per- 
formance of  a  contract  is  required,  and  that, 
if  this  fails,  even  without  any  intentional 
suppression,  the  court  will  grant  relief  to 
the  man  who  has  been  thereby  deceived,  pro- 
vided he  has  acted  reasonably  and  openly." 
Prof.  Eaton  says:  "Where  the  aid  of  a 
court  of  equity  is  sought  by  way  of  specific 
performance,  .  .  .  the  principles  of  eth- 
ics have  a  more  extensive  sway  than  where  a 
contract  is  sought  to  be  rescinded.  Where 
a  party  calls  for  specific  performance,  he 
must,  at  every  stage  of  the  transaction,  b« 
free  from  imputation  of  fraud  or  deceit,  and 
show  that  his  conduct  has  been  clear,  hon- 
orable, and  fair."  Eq.  Jur.  270.  In  Wool- 
lam  V.  Beam,  7  Yes.  Jr.  211,  2  White  & 
T.  Lead.  Cas.  in  Eq.  491,  Sir  William 
Grant  says:  "When  equity  is  called  upon 
to  exercise  its  peculiar  jurisdiction  by  de- 
creeing a  specific  performance,  the  party 
to  be  charged  is  let  in  to  show  that,  under 
the  circumstances,  the  plaintiff  is  not  en- 
titled to  have  the  agreement  specifically  per- 
formed; and  there  are  many  cases  in  which 
parol   evidence  of  such  circumstances   has 


consented  to  reform  it  so  that  it  included  the 
omitted  terms.  Likewise  in  Woodworth  v. 
Cook,  2  Blatehf.  151,  Fed.  Cas.  No.  18,011, 
where  a  clause  was  left  out  of  a  contract 
for  the  sale  of  a  patent  right,  the  court,  in 
a  proceeding  specifically  to  enforce  the  con- 
tract, treated  it  as  though  the  omitted  clause 
had  been  in  its  proper  place,  and  enforced 
it  in  that  form. 

For  other  cases  applying  this  doctrine, 
see  note  to  Eppstein  t.  Kuhn,  10  L.R.A. 
(N.S.)   120. 

But  where  a  party  to  the  contract  negli- 
gently signed  the  same  after  it  had  been 
drawn  by  a  bookkeeper,  without  reading  it 
or  examining  it  to  ascertain  whether  or  not 
it  had  been  drawn  according  to  his  direc- 
tions, it  was  specifically  enforced  as  against 
him,  as  it  did  not  appear  that  the  other 
party  had  in  any  way  contributed  to  or  in- 
duced the  mistake;  but  it  was  occasioned 
by  the  negligence  of  the  defendant.  Cape 
Fear  Lumber  Co.  t.  Mathewson,  69  S.  C.  87, 
48  S.  E.  111.  And  in  Wilson  v.  McLaugh- 
lin, 11  Colo.  465,  18  Pac.  739,  where  a  mis- 
take was  made  in  a  minor  provision  in  a 
contract,  which  was  not  of  such  importance 
as  materially  to  affect  it. 

Miscellaneous  mistakes. 

In  Mason  t.  Armitage,  13  Ves.  Jr.  25, 
the  doctrine  was  also  applied,  and  the  spe- 
cific performance  of  a  sale  of  lands  at  auc- 
tion was  denied,  where  it  appeared  that  the 
owner  of  the  property  had  arranged  with  a 
third  person  to  make  one  bid  for  him  on 
the  property,  and  the  third  person  did  not  do 
so  because  he  mistakenly  believed  that  he 
would  be  called  upon  by  the  auctioneer  to 
16  LJUL(N.S.) 


make  such  bid  before  the  sale  was  closed. 
It  also  appeared  in  this  case  that  the  pur- 
chaser was  very  friendly  to  the  owner  of  the 
property,  which  was  known  to  others,  there 
to  bid,  and  who  refrained  from  bidding  un- 
der the  belief  that  plaintiff  was  a  "puffer," 
bidding  in  behalf  of  the  owner. 

So  where  one  contracted  to  sell  real  estate 
to  another  under  the  mistaken  belief  induced 
by  the  purchaser,  that  he  was  the  real  pur- 
chaser, when,  as  a  matter  of  fact,  another, 
to  whom  the  vendor  would  not  have  sold  at 
all,  was  the  real  purchaser,  the  specific  per- 
formance of  the  contract  was  denied.  Phil- 
lips V.  Bucks,  1  Vern.  227. 

The  specific  performance  of  a  contract  to 
convey  the  right  of  way  to  a  railroad  com- 
pany was  also  denied  in  Western  R.  Corp. 
V.  Babcock,  6  Met.  346,  where  it  appeared 
that  the  vendors  therein  made  a  material 
mistake  as  to  the  proposed  route  of  the  rail- 
road across  their  property. 

And  a  mistake  by  the  defendant  as  to  the 
time  when  the  purchase  price  of  land  con- 
tracted to  be  sold  was  to  be  paid,  was  held 
in  Cuff  V.  Dorland,  55  Barb.  481  (Reversed 
on  other  grounds  in  57  N.  Y.  660),  to  be 
sufiicient  ground  for  the  refusal  of  equity 
specifically  to  enforce  it. 

A  mistake  by  a  purchaser  of  the  interest 
of  a  widow  in  the  estate  of  her  husband  as 
to  the  value  of  her  interest,  which  mistake 
was  not  contributed  to  or  induced  by  any 
statements  or  representations  of  the  widow, 
was  held  not  to  be  sufficient  to  bar  the  spe- 
cific performance  of  a  contract,  in  Kennedy 
V.  Campbell,  litt.  Sel.  Cas.  41.  The  contract 
in  this  case  was  between  the  heirs  on  the 
one  hand  and  the  widow  on  the  other,  and 
was  in  the  nature  of  a  compromise. 
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been  admitted."  "Where  the  terms  of  a ' 
written  agreement  have  been  ambiguous,  so ' 
that,  adopting  one  construction,  they  may 
reasonably  be  supposed  to  have  an  effect 
which  the  defendant  did  not  contemplate,  the 
court  has,  upon  that  ground  only,  refused  to 
enforce  the  agreement."  [2  White  &  T. 
Lead  Cas.  in  Eq.  6th  ed.  520.]  Calverley  v. 
Williams,  1  Ves.  Jr.  210.  "Nor  will  a  court 
of  equity  enforce  a  contract  according  to 
its  terms,  when  to  do  so  would  be  to  vio- 
late the  real  object  of  the  contract  in  the 
minds  of  the  parties  when  the  contract 
was  made,  and  produce  a  result  not  contem- 
plated at  the  time  of  the  execution  of  the 
agreement."  26  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  68.  The  decisions  of  this  court  are  in 
harmony  with  the  doctrines  of  equity  in  this 
respect.  In  leigh  v.  Crump,  36  N.  C.  (1 
Ired.  fk].)  209,  Gaston,  J.,  discussing  a  bill 
for  specific  performance,  says:  "We  en- 
tirely acquit  the  plaintiff  of  intentional 
misrepresentation.  And  we  hold  that  the 
defendant  has  not  shown  that  the  plaintiff 
made  any  representation  .  .  .  variant 
from  that  which  is  set  forth  in  the  written 
contract."  He  further  says  that  there  is 
nothing  in  the  evidence  which  would  bar  an 
action  for  damages  where  the  actual  damage 
could  be  recovered.  "But  he  has  preferred 
to  ask  the  aid  of  a  court  of  equity  to  carry 
the  contract  into  execution.  The  specific 
execution  of  a  contract  in  equity  is  not  a 
matter  of  absolute  right  in  the  party,  but  of 
sound  discretion  in  the  court.  An  agree- 
ment, .  to  be  carried  into  execution  there, 
must  be  certain,  fair,  and  just  in  all  its 
parts.  Although  it  be  valid  at  law,  and  if 
it  had  been  executed  by  the  parties  could  not 
be  set  aside  because  of  any  vice  in  its 
nature,  yet  if  its  strict  performance  be, 
under  the  circumstances,  harsh  and  inequita- 
ble, a  court  of  equity  will  not  decree  such- 
performance,  but  leave  the  party  .  .  . 
to  his  l^al  remedy."  In  Lloyd  v.  Wheatly, 
65  N.  C.  (2  Jones,  Eq.)  267,  Battle,  J.,  cit- 
ing Leigh  V.  Crump,  says:  "Even  the  mere 
fact  that  the  contract  is  a  hard  one,  and 
would  press  heavily  on  the  defendant,  will 
induce  the  court  to  withhold  its  aid  and 
leave  the  plaintiff  to  his  remedy  at  law.  . 
.  .  We  do  not  declare  that  it  was  obtained 
from  the  defendant  by  fraud.  .  .  .  The 
agreement  is  not,  in  our  opinion,  'certain, 
fair,  and  ju.st  in  all  its  parts,'  and  we  can- 
not therefore  declare  its  enforcement  in 
this  court."  In  Cannaday  v.  Shepard,  55  N. 
C.  (2  Jones,  Eq.)  224,  Nash,  Ch.  J.,  dis- 
cussing a  bill  for  specific  performance,  says: 
"The  contract  here  was  not  fair.  The  de- 
fendant was  made  to  believe  that  the  agree- 
ment, as  to  the  purchase  of  the  land,  was 
binding  on  him.  .  .  .  The  contract  was 
hard  and  oppressive  on  the  defendant. 
15  L.R.A.(N.S.) 


Tliere  is  no  equity  in  the  claim  of  the  plain- 
tiffs." Love  v.  Welch,  97  N.  C.  200,  2  S.  E. 
242;  Ramsay  v.  Gheen,  99  N.  C.  215,  6  S. 
E.  75.  Numerous  cases  may  be  found  in  the 
reports  in  which  relief  has  been  denied  upon 
the  ground  that  the  contract  is  harsh,  un- 
certain, unjust,  oppressive,  regardless  of 
actual  fraud. 

An  examination  of  the  testimony  of  both 
plaintiff  and  defendant  discovers  ample  evi- 
dence that  Whitener  never  intended  to  sell 
his  home,  unless  he  got  the  Sigmon  land 
near  by.  Mr.  Aderholt,  plaintiff's  witness 
who  wrote  the  papers  and  witnessed  them, 
and  who,  although  not  told  to  Whitener,  was 
to  have  an  interest  in  the  land,  says:  "We 
knew  that  day  that,  if  Whitener  sold  his 
tract,  he  wanted  the  Sigmon  land  and  the 
option;  but  I  do  not  know  that  he  under- 
stood that  day  that  he  would  get  it.  That 
Rudisill  told  him  that  he  would  have  to  go 
home  and  decide  before  he  could  tell  him  if 
he  would  turn  over  the  option."  Plaintiff 
says:  "We  had  never  fully  decided  to  take 
the  Sigmon  land  that  day.  I  think  it  was 
understood  we  should  take  it.  They  (M. 
E.  Rudisill  and  Aderholt)  said  that  day  they 
would  help  me  buy  it,  and  I  thought  that 
day  we  would  buy  it."  M.  E.  Rudisill,  who 
was  present  and  heard  the  conversation,  said 
that  plaintiff  positively  refused  to  sell  the 
option.  "Brother,  Aderholt,  and  myself  own 
one  third  each  in  the  Sigmon  land,  and  are 
to  be  equally  interested  in  the  Whitener 
land."  Defendant  says :  "They  knew  that  day 
that  I  wasn't  going  to  sell  my  place  unless  1 
could  get  the  Sigmon  place,  and  the  agree- 
ment was  that  I  was  to  have  the  option. 
They  knew  I  wouldn't  trade  unless  I  got  the 
Sigmon  place.  ...  I  told  them  after- 
wards that  I  was  still  willing  to  sell  if  I 
could  get  the  Sigmon  land."  His  wife  says 
that  she  heard  her  husband  say:  "'You 
have  got  your  hands  on  the  only  land,  my 
wife  will  go  to.'  Then  Aderholt  said: 
'What  will  you  give  us  for  the  option  on  the 
Sigmon  land?'  My  husband  answered: 
'$100,  or  the  roughness  on  my  place.'  Ader- 
holt was  drawing  the  papers,  and  then  it 
was  my  husband  came  in  and  said  we  were 
to  get  the  Sigmon  land.  I  am  willing  to 
stand  by  the  agreement  if  they  will."  There 
is  evidence  on  the  part  of  the  plaintiff  tend- 
ing to  show  that  plaintiff,  M.  E.  Rudisill, 
his  brother,  and  Mr.  Aderholt,  his  brother- 
in-law,  had,  at  the  time  the  papers  were 
signed,  an  understanding  that  they  were 
to  buy  both  the  Sigmon  and  Whitener  land. 
We  do  not  hold  that,  in  order  to  make  a  val- 
id contract,  they  were  under  any  legal  ob- 
ligation to  tell  this  to  Whitener;  but  it  ia 
manifoHt  that  they  knew  that,  if  they  did 
toll  him  the  exact  state  of  their  minds,  their 
understanding  and  purpose,  he  would  not  have 
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entered  into  the  agreement.  It  is  not  nec- 
essary to  suggest  that  the  paper  was  not  cor- 
rectly read  to  defendant.  The  evidence  does 
not  create  the  impression  on  our  minds 
that  it  was  incorrectly  read,  but  the  entire 
evidence  strongly  tends  to  show  that  defend- 
ant was  induced  by  the  acts  and  declarations 
of  plaintiff  to  believe  that  he  was  to  get 
the  Sigmon  option,  and  thereby  secure  an- 
other home,  if  he  parted  with  the  one  which 
he  then  had.  If,  upon  an  appropriate  issue, 
the  jury  so  find,  he  should  not  be  compelled 
to  convey  his  home  to  plaintiff.  The  jury 
may  well  say,  as  was  said  by  Judge  Gaston : 
"We  entirely  acquit  the  plaintiff  of  inten- 
tional misrepresentation."  But  we  find  tliat 
the  contract,  in  the  light  of  the  status  of  the 
parties,  their  acts  and  declarations,  was 
not  "certain,  fair,  and  just  in  all  its  parts." 
If  they  so  find,  the  court,  administering 
equity  in  accordance  with  an  enlightened 
standard  of  morals  applied  to  the  daily 
transactions  of  men,  will  not  compel  per- 
formance on  one  part,  and  permit  the  plain- 
tiff to  refuse  to  transfer  the  Sigmon  land. 
The  true  principle  is  well  stated  by  defend- 
ant's wife,  when  she  says:  "I  am  willing 
to  stand  by  the  agreement  if  they  wilL" 
The  jury  find  that  no  damage  is  sustained 
by  the  refusal  of  defendant  to  execute  the 
deed.  An  impression  has  prevailed  to  some 
extent  that,  because  "the  distinction  be- 
tween actions  at  law  and  suits  in  equity  is 
abolished"  by  the  Constitution,  equitable 
rights  and  remedies  are  thereby  destroyed. 
This  court  has  uniformly  held  that  no  such 
result  follows  the  change  in  the  forms  of 
procedure.  Ely  v.  Early,  04  N.  C.  1 ;  Boles 
V.  Caudle,  133  N.  C.  628,  45  S.  E.  835;  and 
many  other  cases.  It  is  sometimes  difficult 
to  so  frame  issues  for  the  jury  that  equita- 
ble rights  and  principles  are  presented.  The 
purpose  of  the  reformed  procedure  certainly 
was  not  to  destroy,  or  impair,  those  rights 
and  remedies  whic^  the  experience  of  the 
ages  had  shown  to  be  essential  to  a  system 
of  enlightened  jurisprudence.  Prof.  Pome- 
roy,  in  his  admirable  work  on  Code  Reme- 
dies, says  that  the  difliculty  of  administering 
legal  and  equitable  remedies  in  one  form  of 
action  has  been  experienced  in  the  "Code 
states,"  and  that  the  same  difficulty  pre- 
sented itself  to  the  advocates  of  the  new 
procedure  in  England,  while  the  measure 
was  pending  in  Parliament.  It  was  obvi- 
ated by  inserting  in  the  "supreme  court  of 
judicature  act"  the  following  clause:  "Gen- 
erally, in  all  matters  in  which  there  is  any 
conflict  between  the  rules  of  equity  and  the 
rules  of  the  common  law,  with  reference  to 
the  same  matter,  the  rules  of  equity  shall 
prevail."  In  this  case  the  issues  do  not  very 
clearly  present  the  matters  of  fact  in  con- 
troversy and  upon  which  the  judgment  of 
15  L.R.A.(N.S.) 


the  court  should  rest.  It  cannot  be  that  the 
question  whether  the  contract  is  one  which 
a  court  of  equity  will  enforce  specifically 
is  to  be  decided  by  the  jury.  The  ultimate 
decision  of  the  case  is  to  express,  not  the 
arbitrary  discretion  of  the  judge,  but  the 
sound  judicial  discretion,  guided  by  the 
principles  and  rules  which  have  heretofore 
been  adopted  and  applied  by  chancellors  in 
similar  cases.  The  judgment  is,  of  course, 
subject  to  review  by  this  court.  We  would 
suggest  that,  upon  another  trial  of  this 
cause,  the  question  presented  by  defendant's 
prayer  for  instruction  be  submitted  in  the 
form  of  an  issue,  or  question  of  fact. 
There  must  be  a  new  triaL 


CONNECTICUT  SVPREMK  COCKT  OP 
ERRORS. 

LEWIS  B.  JUDSON 

V. 

BOROUGH  OF  WINSTED,  Appt. 

(80  Conn.  384,  68  Atl.  999.) 

Manicipal  corporation  —  liability  for 
Injuries  through  manipulation  of 
hydrant. 

1.  A  Iwrough  is  liable  for  private  injury 
caused  by  the  negligence  of  an  employee  in 
flushing  a  borough  hydrant,  if  the  flushing 
is  an  incident  of  its  regular  water  service, 
but  not  if  it  is  incident  to  its  fire-depart- 
ment service. 

Trial  —  duty  to  Instruct. 

2.  If  evidence  is  introduced  which  will 
justify  the  submission  to  the  jury  of  an  is- 
sue in  the  case,  it  is  incuml>ent  on  the  court 
to  give  such  instructions  as  will  be  adequate 
for  the  jury's  guidance  in  reaching  a  proper 
conclusion  upon  the  issue  of  fact  presented. 
Mnnlclpal     corporation  —  purpose     of 

flushing  hydrant. 

3.  That  a  hydrant  is  a  part  of  a  borough's 
water  system,  and  is  flushed  under  the  su- 
pervision of  the  superintendent  of  the  water 
department,  does  not  prevent  tlie  llushiiig 
from  being  so  incident  to  the  fire  service 
alone  as  to  relieve  the  borough  from  liability 
for  injuries  through  negligent  performance 
of  the  act. 

Trial  —  question  for  Jury  —  purpose  of 
flushing  hydrant. 

4.  Whether  or  not  a  borough  has  suc- 
ceeded in  showing  that  the  flushing  of  a 
hydrant  was  for  the  benefit  of  the  fire  de- 
partment, so  as  to  relieve  it  from  liability 
for  negligence  therein,  where  the  hydrant 
was  part  of  the  waterworks  system  and 
flushed    under   supervision   of    ite   superin- 


Note.  —  The  cases  upon  the  question  of 
the  liability  of  a  municipal  corporation  for 
injuries  through  use  of  flre  hydrants  are 
gathered  in  a  note  to  Asher  v.  Hutchinson 
Water,  Light,  &  P.  Co.  01  L.R.A.  68. 
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tendent,  but  evidence  is  introduced  that  the 
iluahing  was  for  the  benefit  of  the  fire  de- 
partment, is  a  question  for  the  jury  under 
proper  instructions. 

(March  3,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Conunqp  Pleas  for  Litch- 
field County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  losses  in- 
flicted on  plaintiff  by  the  negligent  mani|>- 
ulation  of  defendant's  hydrant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  H.  Blodgett  and  Wal- 
ter Holcomb,  for  appellant: 

For  the  manner  of  discharging  the  duty 
of  maintaining  a  fire  department,  the  mu- 
nicipality could  not  be  held  liable. 

Hourigan  v.  Norwich,  77  Conn.  305,  69 
Atl.  487;  Colwell  v.  Waterbury,  74  Conn. 
S72,  67  L.R.A.  218,  61  Atl.  630;  Jewett  v. 
New  Haven,  38  Conn.  368,  0  Am.  Rep.  382; 
Torbnsh  v.  Norwich,  38  Conn.  226,  0  Am. 
Rep.  395;  Judge  v.  Meriden,  38  Conn.  90; 
Edgerly  v.  Concord,  62  N.  H.  8,  13  Am.  St. 
Rep.  633;  Welsh  v.  Rutland,  66  Vt.  228,  48 
Am.  Rep.  762;  2  Dill.  Mun.  Corp.  4th  ed. 
H  076,  980,  981;  Saunders  v.  Ft  Madiscm, 
111  Towa.  102,  82  N.  W.  428. 

Mr.  Wilbur  G.  Manchester,  for  ap- 
pellee: 

The  borough  is  liable  for  negligent  man- 
agement of  its  water  system. 

Hourigan  v.  Norwich,  77  Conn.  368,  69 
Atl.  487;  Bailey  v.  New  York,  3  Hill,  631, 
38  Am.  Dec.  669,  2  Denio,  433;  Western  Sav. 
Fund  Soc.  v.  Philadelphia,  31  Pa.  176,  72 
Am.  Dec.  730;  Shearm.  £  Redf.  Neg.  4th 
ed.  236;  2  Dill.  Mun.  Corp.  p.  1162;  Aldrich 
V.  Tripp,  11  R.  I.  141,  23  Am.  Rep.  434. 

Prentice,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  trial,  it  was,  in  effect,  conceded 
that  the  plaintiff's  horse,  while  being  driven 
by  the  plaintiff  along  one  of  the  public 
streets  of  the  defendant  borough,  ran  away 
and  injured  himself  and  also  the  buggy  and 
harness,  to  the  plaintiff's  pecuniary  damage, 
in  consequence  of  becoming  frightened  by  a 
stream  of  water  which  was  being  discharged 
from  one  of  the  borough  hydrants  under  the 
immediate  direction  and  control  of  one 
Griswold,  who  was  employed  on  behalf 
of  the  borough  by  one  Andrews,  the 
superintendent  of  the  borough  water- 
works, and  was  engaged  at  the  time 
in  the  duty  assigned  to  him  by  Andrews,  of 
flushing  out  the  borough  hydrants.  The  de- 
fenses which  were  interposed  involved  two 
propositions:  The  first,  embodied  in  the  first 
defense  of  the  answer,  that  Griswold  was 
not  guilty  of  negligence  in  the  premises;  and 
the  second,  set  up  in  the  second  defence,  tliat 
16  LJl.A.(N.S.) 


any  negligence  on  bis  part  in  the  perform- 
ance of  the  act  in  which  he  was  engaged 
could  not  render  the  defendant  liable,  since 
it  was  done  in  the  performance  of  a  duty 
cast  upon  the  borough  as  a  governmental 
agent.  The  jury  found  that  Griswold's  con- 
duct was  negligent,  and  no  complaint  is 
made  of  the  court's  instructions  upon  that 
branch  of  the  case. 

With  respect  to  the  second  branch  of  the 
case,  the  defendant  presented  a  series  of  re- 
quests to  charge.  Tliese  were  not  framed 
with  precision;  but  they  plainly  indicated 
the  defendant's  purpose  to  rely  upon  the 
defense  of  governmental  agency,  set  up  in  its 
answer,  as  the  prominent,  if  not  the  chief, 
feature  of  its  case.  The  principle  thus  in- 
voked is  a  familiar  one,  and  the  law  involved 
has  become  well  settled  in  this  jurisdiction. 
As  applicable  to  the  present  situation,  the 
law  is  that  if,  in  respect  to  the  aet  in  which 
Griswold  was  engaged,  the  defendant  was, 
through  him  as  its  agent  or  servant,  in  the 
exercise  of  governmental  powers  vested  in  it 
as  the  agent  of  the  state  in  the  administra- 
tion of  government,  it  would  not  be  account- 
able to  third  persons  for  the  manner  in 
which  the  granted  powers  were  being  exer- 
cised, or  for  Qriswold's  conduct  in  the  prem- 
ises. If,  on  the  otiier  hand,  it  was,  in  re- 
spect to  Griswold's  then  employment,  en- 
gaged in  the  exercise,  through  him,  of  pow- 
ers granted  to  it  as  a  "special"  privilq>e  for 
the  benefit  or  advantage,  either  wholly  or  in 
part,  of  the  borough  itself  or  of  its  inhabi- 
tants, it  would  be  subject  to  the  full  appli- 
cation of  the  rule  of  reapondeat  tuperior. 
Hourigan  v.  Norwich,  77  Cbnn.  368,  364,  69 
Atl.  487;  Colwell  y.  Waterbury,  74  Conn. 
668,  672,  67  L.R.A.  218,  61  Atl.  630;  Judd 
V.  Hartford,  72  Conn.  350,  364,  77  Am.  St 
Rep.  312,  44  Atl.  510;  Jones  y.  New  Haven, 
34  Conn.  1,  13.  In  the  case  first  above  cited 
we  held  that  a  city  which  was  authorized,  but 
not  required,  to  acquire  and  use  land  and 
water  rights  and  other  property,  for  the 
purpose  of  storing,  distributing,  and  selling 
water  to  its  inhabitants  for  a  reward,  was 
not  while  in  the  exercise  of  this  power,  dis- 
charging a  public,  governmental  duty,  but 
exercising  a  special  privilege  for  its  own 
benefit  and  advantage,  and  the  benefit 
and  advantage  of  its  inhabitants,  not- 
withstanding that  a  portion  of  the  water 
thus  stored  might  be  used  by  it  for  protec- 
tion against  fire  or  in  promoting  the  public 
health.  The  situation  thus  defined  was  pre- 
cisely that  of  the  defendant  as  respects  its 
water  system  and  supply.  In  Jewett  v.  New 
Haven,  38  Conn.  368,  9  Am.  Rep.  382,  we 
held  that  a  mimicipal  corporation  which  is 
empowered  by  its  charter  to  provide  for  the 
preservation  of  the  city  from  damage  and 
exposure  to  danger  from  fire,  and  to  estab- 
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liah  and  r^nlate  a  fire  department,  is,  while 
in  the  exercise  of  that  power,  performing  a 
public,  goyemmental  duty,  and  therefore  ex- 
empt from  the  application  of  the  rule  of 
respondeat  superior.  The  defendant,  as  re- 
spects its  fire  service,  comes  within  the  ap- 
plication of  this  principle.  12  Special  Laws, 
chap.  23,  p.  763. 

The  finding  states  that  the  defendant  of- 
fered evidence  to  prove  and  claimed  to  have 
proved,  that  the  hydrant  in  question  had 
been  installed  for  use  in  extinguishing  Area; 
that  no  revenue  had  ever  been  derived  from 
the  use  of  the  water  which  passed  through 
it;  that  the  duty  of  keeping  it,  as  also  all 
the  other  hydrants  in  the  borough,  in  proper 
condition  for  the  use  of  t'  e  fire  department, 
had  for  a  niunber  of  years  been  intrusted  to 
Andrews,  who  performed  that  duty  in  con- 
nection with  his  duties  as  superintendent  of 
the  waterworks,  and  that  the  flushing  of  the 
hydrant  in  which  Griswold  was  engaged  at 
the  time  of  the  accident  was  solely  for  the 
purpose  of  ascertaining  if  it  was  in  repair  in 
case  of  fire,  and  not  as  an  aid  in  the  sale  of 
water.  This  statement  suggests  that  the 
evidence  introduced  by  the  defendant,  if  ac- 
cepted as  true,  may  have  fallen  short  of 
showing  such  an  entire  dissociation  of  the 
work  in  which  Griswold  was  engaged  from 
the  water  service,  and  such  a  complete  as- 
sociation of  that  work  with  the  fire  service 
as  a  distinct  and  independent  department  of 
the  activities  of  the  borough,  as  would  neces- 
sarily or  naturally  satisfy  a  reasonable  trier 
that  the  defendant  had  made  out  a  case  for 
the  application  of  the  principle  of  govem- 
menttj  agency.  But  the  court  evidently  un- 
derstood, and  intended  that  this  court  should 
understand,  that  the  defendant  offered  such 
evidence  in  support  of  its  defense  as  to  jus- 
tify its  submission  to  the  jury  upon  the  is- 
sue of  fact  presented  by  the  pleadings,  and 
it  was  so  submitted.  In  this  situation,  it 
was  incumbent  upon  the  court  to  give  such 
instructions  as  would  be  adequate  for  the 
jury's  guidance  in  reaching  a  proper  conclu- 
sion upon  the  question  of  fact  presented,  and 
thereupon  rendering  the  appropriate  verdict. 
This  it  did  not  do.  The  doctrine  to  which 
the  defendant  appealed  was  not  stated,  and 
the  issue  involved  not  recognized.  There 
was,  indeed,  at  one  point,  an  intimation  that 
the  law  recognizes  conditions  under  which 
the  defendant  might  enjoy  some  kind  of  im- 
munity from  the  strict  application  of  the 
principle  of  respondeat  superior.  What  that 
immunity  was,  however,  and  the  conditions 
under  which  it  would  be  enjoyed,  were  not 
stated.  On  the  contrary,  the  instructions 
appear  to  have  been  framed  upon  the  as- 
sumption that  the  work  in  which  Griswold 
was  engaged  was  necessarily  an  incident,  in 
part  at  least,  of  the  defendant's  water  serr- 
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ice;  and  the  jury  were  in  effect  so  told. 
That  aspect  of  the  case  alone  was  dwelt  up- 
on, so  that  the  conclusion  which  the  jury 
must  have  drawn  from  the  chaige  was  that 
the  only  issue  in  the  case  was  that  as  to  the 
negligence  of  Griswold.  It  would  appear 
that  the  court  was  under  the  impression 
either  that  the  fact  that  the  hydrant 
was  an  appliance  connected  with  the  wa- 
ter system  as  hydrants  are,  necessarily 
made  it  and  all  use  and  manipulation 
of  it,  or  of  the  water  which  might  flow 
through  it,  an  adjunct,  at  least  in  part, 
of  the  water-supply  service,  and  prevented 
its  being  considered  in  any  proper  sense  an 
incident  of  a  fire  service  alone;  or  that  the 
general  employment  of  Andrews  as  super- 
intendent of  the  waterworks,  when  taken  in 
connection  with  the  fiushing  of  the  hydrants 
under  his  direction,  was  so  conclusive  of  the 
fact  that  the  work  delegated  to  Griswold  was 
not  solely  in  the  sphere  of  fire  service  that 
any  other  contingency  might  be  ignored.  It 
is  not  necessarily  so,  however,  that  fire  hy- 
drants may  not  be  so  installed  and  used  that 
they  would  be  instrumentalities  of  a  fire 
department  exclusively.  It  is  not  necessarily 
so  that  a  present  use  or  manipulation  of  a 
hydrant  installed  for  a  mixed  purpose  might 
not  be  such  as  to  justify  its  inclusion  in  fire 
service  pure  and  simple.  Neither  is  it  im- 
possible that  Andrews,  holding  the  position 
of  superintendent  of  the  waterworks,  should 
have  intrusted  to  him,  by  the  borough,  pow- 
ers and  duties  entirely  independent  of  the 
water  service.  The  defendant  here  under- 
took the  perhaps  not  easy  task  of  estab- 
lishing some  such  conditions  with  respect  to 
this  hydrant  or  its  present  use  as  would 
stamp  the  flushing  of  it  by  Griswold,  under 
Andrews's  directions,  as  an  act  related  to 
the  fire-department  service  of  the  borough 
and  to  that  alone;  and  it  was  for  the  jury, 
under  proper  instructions,  to  decide  whether 
or  not  it  liad  succeeded  in  presenting  satis- 
factory proof  of  the  necessary  facts. 

Other  objections  to  the  charge  made  in  the 
reasons  of  appeal  need  not  be  considered. 

There  is  error,  and  a  new  trial  is  ordered. 

The  other  Judges  concur. 


NEW    JEKSEY    COURT    OF   ERRORS 
AND  APPEALS. 

LEWIS  LANG,  Plff.  in  Err., 

T. 

MAYOR,  ETC.,  OP  BAYONNE. 

(74  N.  J.  L.  466,  68  Atl.  90.) 

Office  —  unconstitational  creation  —  of- 
ficial acts  —  effect. 
Police  commissioners  appointed  under  an 

Headnote  by  Gummere,  Ch.  J, 
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ttnconstitutional  law  creating  Uie  office  are, 
until  the  statute  is  declared  to  be  uncon- 
stitutional by  the  courts,  de  facto  officers 
whose  acts  are  binding  on  persons  affected 
thereby ;  and  therefore  a  police  officer  re- 
moved by  them  cannot  compel  his  reinstate- 
ment when  the  courts  pronounce  the  statute 
unconstitutional. 

(July  2,  1907.) 

ERROR  to  the  Supreme  Court  to  review 
a  judgment  in  defendant's  favor  in  a 
mandamus  proceeding  to  compel  reinstate- 
ment of  plaintiff  as  a  police  officer.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Gilbert  Collins  for  plaintiff  in  er- 
ror. 


Mr.  Thomas  F.  Noonan,  for  defendant 
in  error; 

The  acts  of  the  board  while  in  office  de 
facto,  even  though  the  act  is  void,  are  law- 
ful and  binding  as  to  individuals. 

2  Dill.  Mun.  Corp.  3d  ed.  f  892,  p.  883; 
Doe  ex  dem.  Burke  y.  Elliott,  26  N.  C. 
(4  Ired.  L.)  355,  42  Am.  Dec.  142; 
Burton  v.  Patton,  47  N.  C.  (2  Jonea, 
L.)  124,  62  Am.  Dec.  194;  State  ex  rel. 
Mitchell  V.  Tolan,  33  N.  J.  !•.  195,  201;  Ex 
parte  Moore,  62  Ala.  471 ;  Duke  v.  Cahaw- 
ba  Nav.  Co.  16  Ala.  372;  Dillard  v.  Webb, 
55  Ala.  468;  King  t.  Miller,  6  T.  R.  269; 
King  V.  Osboume,  4  East,  327;  Buncombe 
Turnp.  Co.  v.  M'Carson,  18  N.  C.  (1  Dev. 
&  B.  L.)  306;  Robinson  v.  London  Hospital, 
21  Eng.  L.  &  Eq.  371;  Heath  v.  State,  36 


Cuse  Note.  —  De  jure  office  aa  a  condi- 
tion of  a  de  facto  officer. 

Eliminating  a  class  of  cases,  to  which 
attention  is  called  in  the  foregoing 
opinion,  holding  that  the  legal  existence  of 
a  municipal  or  quasi  municipal  corporation 
cannot  be  collaterally  drawn  in  question  by 
private  parties,  the  very  decided  preponder- 
ance of  authority — which,  however,  is  not 
without  a  decided  conflict — is  to  the  effect 
that  the  existence  of  a  de  jure  office  is  a 
necessary  condition  of  a  de  facto  officer.  As 
is  apparent  from  the  cases  cited  under  the 
following  subdivisions,  the  doctrine  is  sus- 
tained not  only  by  cases  which  have  applied 
it  with  the  result  of  holding  that  the  person 
or  persons  in  question  were  not  de  facto 
officers,  and  that  their  acts  could  not  be 
upheld  as  such,  but  also  by  cases  which  con- 
cede the  general  doctrine,  |but  either  hold 
that  in  tlie  particular  instance  there  was  a 
de  jure  office  thus  satisfying  the  condition, 
or  undertake  to  limit  and  restrict  the  scope 
of  the  doctrine,  and  thus  take  the  particular 
case  out  of  its  operation. 

Office  created  by  unconstitutional  statute. 

The  doctrine  that  the  existence  of  a  de 
jure  office  is  a  condition  of  a  de  facto  officer 
is  clearly  declared  and  expounded  by  the 
United  States  Supreme  Court  in  Norton  v. 
Shelby  County,  118  U.  S.  425,  30  L.  ed.  178, 
6  Sup.  Ct.  Rep.  1121,  and  was  there  applied 
to  acts  of  persons  done  before  the  unconsti- 
tutionality of  the  statute  purporting  to 
create  the  offices  which  they  assumed  to  flII 
had  been  judicially  declared  unconstitu- 
tional. The  court  in  that  case  specifically 
held  that  the  members  of  a  county  board 
of  commissioners  purporting  to  have  been 
created  by  an  act  eventually  declared  un- 
constitutional were  not  de  facto  officers  so 
as  to  uphold  bonds  of  the  county  issued  by 
them  before  the  unconstitutionality  of  the 
statute  purporting  to  create  the  board  had 
been  decided  by  the  courts.  In  this  case  the 
bonds  were  issued  pending  an  appeal  from  a 
decision  of  the  lower  court  upliolding  the 
statute.  The  court,  speaking  by  Mr.  Justice 
Vvi\<i,  utterly  repudiated  the  contention 
15  L.RA.(N.S.) 


that  a  legislative  act,  although  unconstitu- 
tional, may  in  terms  create  an  office  which 
will  make  its  incumbent  a  de  facto  officer. 

The  cases  which  have  criticized,  or  at- 
tempted to  limit,  the  doctrine  of  this  case, 
will  be  cited  under  subsequent  headings. 
In  the  meantime  attention  is  directed  to  th« 
cases  which  have  applied  the  doctrine 
where  the  persons  whose  acU  are  in 
question  had  assumed  to  be  incumbents  of 
offices  created  by  statutes  which  were  uncon- 
stitutional, though  not  judicially  so  declared 
prior  to  the  acte  in  question. 

The  doctrine  was  applied  in  People  ▼. 
Toal,  85  Cal.  333,  24  Pac.  603,  holding  that, 
the  police  court  of  a  city  having  been  illegally 
established  because  the  legislature  attempted 
to  create  it  by  resolution  instead  of  a  bill 
regularly  passed,  the  incumbent  was  not  a 
de  facto  officer.  In  view  of  the  cases  cited 
under  a  subsequent  subdivision  which  hold 
that  the  doctrine  does  not  apply  to  an  office 
having  a  potential  existence,  it  may  be 
noted  that  the  doctrine  was  applied  in  this 
case  notwithstanding  that  it  was  clearly 
within  the  power  of  the  legislature  to  estab- 
lish such  a  court  in  a  proper  manner  under 
the  constitutional  provision  declaring  that 
the  judicial  power  of  the  state  should  be 
vested,  tn(er  alia,  in  a  supreme  court  and 
such  inferior  courts  as  the  legislature 
might  e4tablish  in  any  incorporated  city  or 
town. 

In  Hildreth  v.  M'Intire,  1  J.  J.  Marsh. 
206,  19  Am.  Dec.  61  (a  leading  case  on  the 
subject),  the  doctrine  was  applied  by  hold- 
ing that  the  incumbents  of  the  office  of  judge 
and  clerk  of  a  court  of  appeals,  so-called, 
which  the  legislature  had  attempted  to 
create  in  the  place  of  the  court  of  appeals 
ordained  and  established  by  the  Constitu- 
tion, which  it  undertook  to  abolish,  were  not 
de  facto  officers.  The  court  said;  "There 
might  be,  under  our  Constitution,  and  there 
have  been,  de  facto  officers.  But  there  never 
was,  and  never  can  be,  under  the  present 
Constitution,  a  de  facto  office."  The  court, 
however,  suggested  an  exception  in  case  the 
government  were  entirely  revolutionized  and 
all  its  departments  usurped  by  force. 

The  case  of  State,  Flaucher,  Proaecator,  T. 
Camden,  56  N.  J.  L.  244,  28  AtL  82.  is  aulU- 
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Ala.  273;  People  ex  rel.  Sullivan  v.  Weber, 
86  ni.  283;  State  y.  Carroll,  38  Conn.  449, 
9  Am.  Rep.  409;  State  t.  Douglass,  50  Mo. 
693. 

Mr.  Elmer  \f.  Demarest  also  for  defend- 
ant in  error. 

Gnmmere,  Ch.  J.,  delWered  the  opinion 
of  the  court: 

The  plaintiff  in  error,  by  this  proceeding, 
seeks  to  obtain  a  peremptorf  mandamus 
against  the  defendants  in  erro',  compelling 
than  to  restore  him  to  his  position  as  a 
member  of  the  municipal  police  force.  It 
appears  from  the  alternative  writ  which  was 
allowed  by  the  supreme  court,  and  from  the 
return  thereto,  that,  by  the  charter  of  the 
city  of  Bayonne,  granted  by  the  legislature 


in  1869,  the  board  of  councilmen  of  the  city 
were  authorized  to  establish  a  police  force, 
and  to  regulate  and  define  the  manner  of 
the  appointment  and  removal  of  its  mem- 
bers, and  their  duties  and  compensation; 
that  the  mayor  was  made  the  head  of  the 
police  force  when  it  should  be  created ;  that, 
shortly  after  the  incorporation  of  the  munici- 
pality, a  police  department  was  created  un- 
der the  provisions  of  the  charter,  and  that, 
on  the  3d  of  July,  1893,  the  plaintiff  in  er- 
ror was  appointed  a  member  of  the  force. 
It  further  appears  that  a  supplement  to  an 
act,  entitled,  "An  Act  to  Remove  the  Fire 
and  Police  Departments  in  Cities  of  This 
State  from  Political  Control,"  was  passed  by 
the  legislature  on  March  30,  1905,  by  the 
provisions  of  which  a  board  of  police  com- 


ciently  set  out  in  the  opinion  in  Lano  v. 
Batonne,  by  which  it  is  overruled. 

In  Kirby  v.  State,  57  N.  J.  L.  320,  31  Atl. 
213,  the  court,  upon  the  authority  of  the 
Flaucher  Case,  held  that,  the  statute 
creating  the  offices  of  license  commissioners 
in  certain  counties  being  unconstitutional, 
the  incumbents  thereof  were  not  de  facto 
officers. 

Although  the  question  under  discussion 
does  not  seem  to  have  been  involved  in 
People  v.  White,  24  Wend.  520,  Chancellor 
Walworth,  in  that  case,  thus  defined  de 
facto  officers:  "An  officer  de  facto  is  one 
who  comes  into  a  legal  and  constitutional 
office  by  color  of  a  legal  appointment  or 
election  to  that  office." 

In  People  ex  rel.  Sinkler  v.  Terry,  42 
Hun,  273,  the  general  term  of  the  third  de- 
partment, upon  the  ground  that,  in 
order  that  there  may  be  an  officer  de  facto, 
there  must  actually  exist  the  office  into 
which  he  can  intrude,  held  that  one  acting 
as  justice  of  the  peace  for  a  village  under 
a  statute  which  it  declared  unconstitutional 
could  not  be  deemed  a  de  facto  officer.  The 
decision  was  reversed  by  the  court  of  ap- 
peals in  108  N.  Y.  1,  14  N.  E.  815,  but  the 
decision  was  put  upon  the  ground  that  the 
act  in  question  was  constitutional.  There 
were  irregularities  attending  the  election  of 
the  justice  which,  apart  from  the  question 
of  the  constitutionality  of  the  act,  deprived 
him  of  the  character  of  a  de  jure  officer; 
and,  as  the  court  of  appeals  held  that  he 
was  a  de  facto  officer,  its  discussion  of  the 
question  as  to  the  constitutionality  of  the 
act  creating  the  office  seems  to  imply  that 
the  existence  of  the  office  was  a  condition 
essential  to  render  the  justice  a  de  facto 
officer. 

One  assuming  to  act  under  an  unconsti- 
tutional statute  purporting  to  authorize  ac- 
tions in  which  the  judge  is  interested  or 
prejudiced  to  be  tri^  by  consent  before  a 
counselor  of  the  court  is  not  even  a  judge 
de  facto,  and  his  judgment  is  absolutely 
void.  Van  Slyke  v.  Trempealeau  County 
Farmers'  Mut.  F.  Ins.  Co.  39  Wis.  390,  20 
Am.  Rep.  50. 

In  Fenelon  v.  Butts,  49  Wis.  342,  6  N.  W. 
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784,  it  was  held  that  an  act  authorizing  a 
court  commissioner,  resident  in  a  village, 
having  jurisdiction  to  act  in  either  of  two 
counties  situated  in  different  circuits,  the 
boundary  line  of  which  ran  through  the 
villiige,  was  void,  and  he  was  not  a 
de  jure  officer;  and  Cole,  J.,  who  wrote 
the  opinion  said  that  his  brethren 
were  of  the  opinion  that  he  was  not 
even  a  de  facto  officer,  and  that,  while 
he  himself  had  some  doubt  upon  the  latter 
point  in  view  of  the  earlier  decisions,  he 
deferred  to  their  judgment  on  the  question. 

In  Herrington  v.  State,  103  Ga.  318,  68 
Am.  St.  Rep.  95,  29  S.  E.  931,  the  court 
said  that  there  was  considerable,  and  per- 
haps the  greater,  weight  of  authority  to  the 
effect  that  there  cannot  be  a  de  facto  officer 
where  the  office  purports  to  be  created  by  an 
unconstitutional  statute;  but  held  that  in 
any  event  there  could  not  he  a  de  facto 
officer  where  there  was  no  color  of  legisla- 
tive authority  for  the  office,' — in  this  case 
county  policeman,  which  the  person  whose 
acts  were  in  question  assumed  to  fill. 

In  Farrington  v.  New  England  Invest  Co. 
1  N.  D.  113,  45  N.  W.  191,  the  court  said 
that  there  could  be  no  such  officer  as  deputy 
assessor  de  facto  because  there  existed  no 
such  office  de  jure. 

It  will  be  observed  that  the  following 
cases  conceded  the  doctrine  that  a  de  jure 
office  is  a  condition  of  a  de  facto  officer,  and 
admitted  its  applicability  even  where  the 
office  purported  to  have  been  created  by  an 
unconstitutional  statute,  though  they  held 
that  the  offices  in  question  were  de  jure, 
thus  satisfying  the  condition. 

In  Re  Allison,  13  Colo.  525,  10  L.R.A. 
790,  16  Am.  St.  Rep.  224,  22  Pac.  820,  the 
court  said  that,  when  the  statute  creating 
a  court  or  office  is  unconstitutional,  there 
is  no  de  jure  court  or  office;  and  there  is  the 
highest  authority  for  the  view  that  there 
can  be  no  de  facto  court  or  office  in  such 
case  (citing  the  Norton  Case).  In  this  case, 
however,  the  court  in  question  was  held  to 
be  a,  de  jure  one. 

In  People  ex  rel.  Stuckart  v.  Knopf,  183 
111.  410,  56  N.  E.  155,  the  court  said  that, 
if  the  act  which  creates  the  office  itself  is 
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missioners  was  created  for  the  city  of  Bay- 
oiuie  with  power  to  appoint  and  discharge 
for  cause  all  members  of  the  police  force  of 
that  city;  that  the  members  of  the  board 
«rere  appointed  and  installed  into  office  on 
the  8th  of  April,  1905,  and  immediately  or- 
ganized; that,  on  April  17,  1905,  there  was 
presented  to  the  board  in  writing  certain 
charges  against  the  plaintiff  in  error,  upon 
which  a  trial  was  had,  resulting  in  his  dis- 
charge from  the  force.  The  ground  upon 
which  he  seeks  a  reinstatement  is  that  the 
statute  of  1906  by  which  the  board  of  police 
commissioners  of  Bayonne  was  created,  and 
under  which  its  members  were  appointed, 
is  unconstitutional;  that  the  scheme  provid- 
ed by  the  charter  for  the  creation  and  reg- 
ulation of  the  police  force  remained  unaffect- 


ed by  it;  and  that  the  acta  of  the  so-called 
board  therefore  are  absolutely  null  and  void. 
At  the  term  at  which  the  hearing  of  this 
cause  was  had  before  the  supreme  court, 
that  tribunal  had  before  it  for  consideration 
and  determination  the  case  of  State  v.  Neal- 
on,  which  was  a  quo  warranto  proceeding, 
attacking  the  right  of  the  members  of  the 
board  of  police  commissioners  of  Bayonne 
to  hold  their  respective  offices,  on  the  ground 
that  the  supplement  of  1905,  above  referred 
to,  was  unconstitutional,  and  the  conclusion 
reached  by  the  supreme  court  in  that  case 
was  in  favor  of  this  contention.  73  N.  J.  L. 
100,  62  Atl.  182.  Notwithstanding  the  con- 
clusion reached  by  it  in  the  Nealon  Case, 
however,  the  court  considered  that,  upon  the 
facts  set  out  in  the  alternative  writ,  and 


void,  there  can  be  no  de  facto  officer  with 
respect  thereto,  as  there  is  in  that  case  no 
office  to  be  filled.  This  case  involved  the 
acts  of  members  of  a  county  board  of  as- 
sessors created  by  a  statute  to  take  the 
place  of  town  assessors,  and  the  court  held 
that  they  were  de  facto  officers;  but  the  de- 
cision was  expressly  based  upon  the  holding 
of  the  court  that  the  act  as  a  whole  was  not 
unconstitutional,  and  that  the  office  of 
board  of  county  assessors  was  lawfully 
created  thereby. 

An  unconstitutional  act  attaching  terri- 
tory to  a  county,  accepted  and  acquiesced  in, 
will  suffice  to  render  the  acts  of  the  registrar 
of  deeds  of  such  county  as  to  such  territory, 
done  before  the  law  was  declared  unconsti- 
tutional, acts  of  a  de  facto  officer.  State 
Bank  v.  Frey,  3  Neb.  (Unof.)  83,  91  N.  W. 
239.  In  distinguishing  the  case  from  Nor- 
ton V.  Shelby  County,  the  court  calls  atten- 
tion to  the  fact  that  the  registrar,  in  filing 
and  recording  the  instruments  in  question, 
was  acting  under  a  valid  and  constitutional 
statute  providing  for  his  office  and  fixing  its 
duties;  and  that  the  question  was  simply 
whether  he  should  exercise  such  office  as  to 
the  land  in  question,  or  whether  the  re- 
corder in  another  county  should  do  so. 

In  Curtin  v.  Barton,  139  N.  Y.  605,  34 
N.  E.  1093,  the  jurisdiction  of  an  inferior 
local  court  was  questioned  upon  the  ground 
of  the  unconstitutionality  of  the  statute  by 
which  it  was  created.  The  court  said  that 
the  only  question  was  as  to  the  power  of  the 
legislature  to  appoint  the  judges,  or  to  con- 
fer such  power  upon  the  governor,  and,  as 
there  was  no  doubt  in  regard  to  the  power 
of  the  legislature  to  establish  the  court,  it 
was  not  necessary  to  consider  the  question 
as  to  the  appointment  of  the  judges,  since 
the  judges  appointed  by  the  governor  were 
at  least  officers  de  facto.  It  will  be  observed 
that  the  court  seems  to  have  assumed  that 
the  existence  of  a  de  jure  office  was  a  condi- 
tion of  a  de  facto  officer. 

The  case  of  Ex  parte  Strang,  21  Ohio  St. 
610,  is  frequently  cited  as  an  autliority 
upon  the  question  discussed  in  this  note; 
but  the  only  bearing  the  case  has  upon  that 
question  is  in  the  statement  of  the  court, 
15  L,R.A.(N.S.) 


preceding  a  discussion  of  IJie  effect  of  an 
appointment  under  an  unconstitutional 
statute  to  give  one  the  character  of  a  de 
facto  officer,  that  the  legal  existence  of  the 
police  court,  or  of  the  office  of  police  judge 
(the  office  in  question),  irrespective  of 
whether  there  was  an  incumbent  of  the 
office,  could  not  be  doubted;  and  that  no 
question  was,  or  could  be,  made  as  to  the 
authority  of  the  legislature  to  create  the 
court  or  the  judicial  office. 

In  Kirker  v.  Cincinnati,  48  Ohio  St.  507, 
27  N.  E.  898,  members  of  a  board  of  city 
affairs,  so-called,  appointed  under  an  act, 
subsequently  declared  unconstitutional,  which 
purported  to  abolish  the  "board  of  public 
improvements,"  so-called,  and  to  substitute 
therefor  the  "board  of  city  affairs,"  were 
held  to  be  de  fojito  officers  with  respect  to 
acte  performed  before  the  unconstitutional- 
ity of  the  stetute  was  declared.  The  court 
said  that  the  act  in  question  did  not  in  a 
legal  sense  create  a  new  board;  that  the 
board  of  city  affairs  was  clothed  with  the 
same  functions  as  the  board  of  public  im- 
provemente,  remarking,  in  effect,  that  the 
identity  of  an  office  is  to  be  determined  by 
the  functions  that  belong  to  it  rather  than 
by  the  particular  name  it  happens  to  bear 
at  a  particular  time;  and  then  added  that 
the  unconstitutional  act  simply  provided  a 
mode  for  the  removal  of  the  tLen  members 
of  the  administrative  board  in  question  and 
the  appointment  of  new  ones. 

Ex  parte  Bassitt,  90  Va.  679,  19  S.  E. 
453,  concedes  that  there  can  be  no  officer, 
either  de  jure  or  de  facto,  if  there  is  no 
office  to  fill;  though  in  this  case  also  the  act 
creating  the  office  was  held  constitutional. 

In  Chicago  &  N.  W.  R.  Co.  v.  Langlade 
County,  56  Wis.  614,  14  N.  W.  844,  the 
court  precedes  a  discussion  of  the  question 
whether  certain  persons  assuming  to  act  as 
county  officers  were  de  facto  officers  with 
the  statement  that  there  were  the  requisite 
county  offices  in  the  county  de  jure  to  be 
filled;  thus  implying  that  that  was  a  neces- 
sary condition  of  their  being  officers  de 
facto. 

And  again,  in  Cole  v.  Black  River  Falls, 
57  Wis.  110,  14  N.  W.  906,  the  oourt,  pre- 


Digitized  by 


Google 


1907. 


LANG  V.  BAYONNB. 


97 


the  return  thereto,  hereinhefore  recited,  thn 
board  of  police  commissioners  at  the  time 
trhen  it  dismissed  the  relator  from  his  po- 
sition as  a  member  of  the  police  force  was 
a  de  facto  body,  exercising  a  public  function 
under  color  of  right,  and  that,  therefore,  its 
action  in  dismissing  the  relator  could  not 
be  successfully  challenged;  resting  its  con- 
clusion upon  its  earlier  decisions  in  the 
cases  of  State  ex  rel.  Mitchell  v.  Tolan,  33 
N.  J.  L.  195,  State  ex  rel.  Bownes  v.  Meehan, 
45  N.  J.  L.  189,  and  State  ex  rel.  Duganv. 
Farrier,  47  N.  J.  L.  383,  1  Atl.  751.  As  a 
result  of  this  determination,  judgment  was 
directed  for  the  municipality.  To  review 
that  judgment  the  present  writ  of  error  is 
sued  out. 

Plaintiff  in  error  rests  his  right  to  a  re- 


versal of  the  judgment  against  him  upon 
the  ground  that  the  conclusion  of  the  su- 
preme court  that  the  board  of  police  com- 
missioners of  Bayonne,  appointed  under  au- 
thority of  the  supplement  of  1905,  was  a  de 
facto  body,  notwithstanding  the  fact  that 
the  statute  is  unconstitutional,  is  unsound  in 
law,  and  is  not  supported  1^  the  cases  re- 
lied upon  by  that  tribunal  as  justifying  its 
decision.  He  points  out  that  State  ex  rel. 
Mitchell  V.  Tolan  was  a  quo  warranto  pro- 
ceeding challenging  the  right  of  Tolan  to 
hold  the  office  of  alderman  of  the  city  of 
New  Brunswick,  upon  the  ground  that  he 
was  not  legally  elected  to  the  office;  that 
in  State  ex  rel.  Bownes  v.  Meehan  the  ques- 
tion presented  was  whether  a  de  facto  board 
of  freeholders,  the  members  of  which  body 


liminarily  to  the  discussion  of  the  question 
whether  certain  persons  were  de  facto 
officers,  said,  in  effect,  that,  if  public  offices 
exist  de  jure,  all  persons  who  are  in  the 
exercise  of  the  duties  of  such  offices  by  color 
of  law  (even  though  such  law  be  unconsti- 
tutional and  void)   are  officers  de  facto. 

A  number  of  cases,  however,  have  denied 
that  the  doctrine  that  there  can  be  no  de 
facto  officer  without  a  de  jure  office  applies 
to  the  acts  of  one  who  assumed  to  fill  an 
office  purporting  to  have  been  created  by  an 
unconstitutional  statute,  before  its  uncon- 
stitutionality had  been   judicially  declared. 

Thus,  the  Michigan  supreme  court,  in 
Donough  V.  Dewey,  82  Mich.  309,  46  N.  W. 
782,  while  conceding  the  general  rule  that 
there  cannot  be  an  officer  de  facta  unless 
there  is  an  office  to  fill,  yet  declared  that 
the  rule  was  modified  so  far  as  concerns 
offices  which  have  been  created  by  the  legis- 
lature while  the  statute  creating  them  has 
not  been  declared  unconstitutional.  This 
contention  is  frequently  made,  but  it  will 
be  observed  that  it  is  opposed  by  the  cases 
above  cited  in  which  the  doctrine  was  ap- 
plied, notwithstanding  that  the  acta  in  ques- 
tion which  were  sought  to  be  upheld  as  the 
acta  of  de  facto  officers  were  done  before 
there  had  been  any  judicial  declaration  of 
the  unconstitutionality  of  the  statute. 

In  Burt  v.  Winona  &  St.  P.  R.  Co.  31 
Minn.  472,  18  N.  W.  285,  289,  the  majority 
of  the  court,  while  recognizing  that  there 
was  a  conflict  of  authority  on  the  point,  laid 
down  the  proposition  that,  where  a  court 
or  office  has  been  established  by  an  act  of 
the  legislature,  apparently  valid,  and  the 
court  has  gone  into  operation  or  the  office  is 
filled  and  exercised  under  such  act,  it  is  to 
be  regarded  as  a  <ie  facto  court  or  office;  in 
other  words,  the  people  should  not  be  made 
to  suffer  because  misled  by  the  apparent 
legality  of  such  public  institutions.  Mitch- 
ell, J.,  and  Berry,  J.,  while  concurring  in 
the  result,  dissented  from  the  views  of  the 
court  upon  the  point  in  question,  saying 
that  a  de  facto  court  or  office  is  a  political 
solecism,  that  the  idea  of  an  officer  de  facto 
presupposes  the  existence  of  a  legal  office, 
and  that  there  cannot  be  an  officer  de  facto 
U  LJLA.(N.S.) 


unless  there  is  a  legal  office  so  that  there 
might  be  an  officer  de  jure. 

In  State  v.  Gardner,  54  Ohio  St.  24,  31 
L.R.A.  660,  42  N.  £.  999,  it  was  held  that 
defendant  in  a  prosecution  for  offering  a 
bribe  to  one  who  acted  as  city  commissioner 
could  not  challenge  the  constitutionality  of 
the  statute  under  which  the  latter  was  ap- 
pointed and  by  virtue  of  which  he  assumed  to 
exercise  the  duties  of  the  office.  It  is  evident 
that  the  decision  was  influenced  to  a  very 
considerable  degree  by  the  extreme  incon- 
venience of  a  contrary  holding.  The  opinion 
does  not  disclose  the  exact  nature  of  the 
constitutional  attack  upon  the  statute,  nor 
the  extent  of  the  practical  consequences  of 
a  decision  that  the  statute  was  unconstitu- 
tional and  the  acts  of  persons  thereunder 
not  capable  of  being  upheld  as  the  acts  of 
de  facto  oflieers.  Evidently,  however,  the 
indirect  consequences  of  such  a  decision 
would  have  included  many  offices,  beside  the 
particular  one  in  question,  as  the  court  said 
that  the  act  in  question  was  one  creating 
a  municipal  government  for  the  city  of 
Akron,  under  which  the  government  of  that 
city  had  been  conducted  for  a  number  of 
years,  and  that  the  existing  government  of 
the  city  of  Youngstown  rested  upon  the 
same  act,  while  that  of  the  city  of  Spring- 
field depended  upon  an  act  at  least  as  vul- 
nerable as  that  under  consideration.  The 
majority  opinion  evidences  an  apparent  re- 
luctance on  the  part  of  the  majority  of  the 
court  to  deny  the  maxim  that  there  can  be 
no  de  facto  officer  unless  there  is  a  de  jure 
office,  and  concludes  with  the  statement  that 
the  circumstances  under  which  the  officers 
acted  were  sufficient  to  give  such  color  to 
their  titles  as  to  make  them  de  facto  offi- 
cers; but  that,  whether  they  fall  within  the 
previously  existing  definition  of  such  officers 
or  not,  their  official  acta  thus  performed 
fall  within  the  principle  of  public  policy 
which  defends  them  against  collateral  at- 
tack. The  concurring  opinion  of  Spear,  J., 
seems  to  rest  mainly  upon  the  point  that 
the  office  of  city  commissioner  was  one 
which  had  a  potential  existence  under  the 
constitutional  provision  recognizing  munici- 
pal  corporations  and  authorizing  the  gen- 
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had  not  been  lawfully  elected,  could  fill  the 
office  of  keeper  of  the  county  jail  and  worlc- 
liouse;  and  that  in  State  ex  rel.  Dugan  ▼. 
Farrier  the  question  was  whether  the  action 
of  a  board  of  freeholders  which  was  pre- 
sided over  by  an  officer  styled  a  "director," 
after  that  office  had  been  abolished,  was  val- 
id; and  that  the  decision  in  the  latter  case 
was  rested  upon  the  ground  that,  notwith- 
standing the  abolition  of  the  office  of  di- 
rector, there  still  remained  the  position  of 
presiding  officer  of  the  board,  and  that,  as 
the  former  director  had  assumed  to  act  as 
such  presiding  officer  with  the  acquiescence 
of  the  board,  he  was  its  de  facto  president. 
Having  called  our  attention  to  the  question 
presented  in  the  cited  cases,  he  then  points 
out  that  what  was  held  by  the  court  in 


each  of  them  was  that  the  official  act  of  a 
de  faeto  incumbent  of  a  legally  existing 
office  is  valid,  so  far  as  the  rights  of  the 
public  or  third  persons  are  concerned.  He 
then  argues  that  the  question  which  the 
present  case  presents  is  an  entirely  differ- 
ent one,  namely,  whether  there  can  be  a  de 
facto  incumbent  of  an  office  which  has  no 
legal  existence,  and  cites  the  decision  of 
the  supreme  court  in  the  case  of  State, 
Flaucher,  Prosecutor,  v.  Camden,  60  N.  J. 
L.  244,  28  Atl.  82,  as  an  authority  in  sup- 
port of  his  contention  that  this  question 
must  be  answered  in  the  negative.  An  ex- 
amination of  the  opinion  in  the  Flaucher 
Case  discloses,  not  only  that  the  legal  ques- 
tion there  presented  for  coqsideration  is 
identical  with  that  which  this  case  presents. 


eral  assembly  to  organize  them  and  adopt 
methods  by  which  they  may  be  provided 
with  officers  for  their  government.  Shauck, 
J.,  dissented  upon  the  broad  doctrine  that  a 
de  jure  office  is  a  condition  of  a  de  facto 
officer. 

Upon  the  authority  of  the  last  case.  State 
ex  rel.  Strimple  v.  Bingham,  14  Ohio  C.  C. 
246,  held  that,  even  if  the  de  jure  title  of 
the  sinking  fund  commissioners  was  open  to 
attack  on  the  ground  of  the  unconstitution- 
ality of  the  statute  creating  the  office,  yet 
that  their  acts  could  be  upheld  as  those, of 
de  facto  officers. 

.  And,  on  the  same  authority  of  State  v. 
Gardner,  the  acts  of  "the  board  of  trustees 
of  the  city  improvement  fund"  were  up- 
held in  Heck  v.  Findlay  Window  Glass  Co. 
16  Ohio  C.  C.  Ill,  as  acts  of  de  facto  offi- 
cers, although  performed  before  the  uncon- 
stitutionality of  the  statute  by  which  the 
board  was  created  was  declared. 

In  Com.  V.  McCombs,  56  Pa.  436,  the  court 
held  that,  even  assuming  that  an  act  of  the 
legislature  creating  and  defining  the  duties 
of  assistant  district  attorney  was  unconsti- 
tutional, that  fact  would  not  deprive  one 
who  assumed  to  fill  the  office  of  the  char- 
acter of  a  de  facto  officer. 

In  Parker  v.  State,  133  Ind.  178,  18  L.B. 
A.  567,  579,  32  N.  E.  836,  33  N.  E.  119,  the 
court  said  that  the  disastrous  consequences 
predicated  in  argument  as  following  from 
its  decision  that  a  statute  dividing  the 
state  into  senatorial  election  districts  was 
unconstitutional  would  not  follow  for  the 
reason  that  the  office  of  senator  is  a  con- 
stitutional one,  and  that  it  is  well  settled 
that,  where  one  is  elected  or  appointed  to 
an  office  under  an  unconstitutional  statute 
before  it  is  adjudged  to  be  so,  he  is  an  offi- 
cer de  facto. 

It  was  said,  in  effect,  in  State  v.  Carroll, 
38  Conn.  449,  9  Am.  Rep.  409,  one  of  the 
leading  cases  on  the  general  subject  of  de 
facto  officers,  that  color  of  an  election  or 
appointment  by  or  pursuant  to  a  public  un- 
constitutional law  before  the  same  is  ad- 
judged to  be  such  is  sufficient  to  support 
one's  character  as  a  de  facto  officer.  This, 
however,  as  pointed  out  by  Justice  Field  in 
16  L.RJ^.(N.S.) 


Norton  v.   ShelW  County,   118  U.   S.   425, 

30  L.  ed.  178,  6  Sui*  Ct  Rep.  1121,  evident- 
ly "refers  not  to  the  unconstitutionality  of 
the  act  creating  the  office,  but  to  the  uncon- 
stitutionality of  the  act  by  which  the  officer 
is  appointed  to  an  office  legally  existing." 

Cases  which  have  suggested  limitations  of, 
or  exceptions  to,  the  doctrine  as  applied  to 
instances  where  the  persons  whose  acts  are 
in  question  assume  to  act  as  incumbents  of 
offices  purporting  to  have  been  created  by 
unconstitutional  statutes  are  cited  in  subse- 
quent subdivisions. 

Office   abolished;    statute   repealed. 

The  doctrine  that  a  de  jure  office  is  a 
condition  of  a  de  facto  officer  has  been  fre- 
quently applied  where  persons  assume  to 
act  as  incumbents  of  offices  which  have  been 
previously  abolished,  or  to  act  under  the 
authority  of  statute  which  have  been  re- 
pealed. 

Thus,  in  Gorman  v.  People,  17  Colo.  596, 

31  Am.  St.  Rep.  360,  31  Pac.  335,  the  court, 
upon  the  principle  that  the  rule  with  re- 
spect to  de  facto  officers  presupposes  the  ex- 
istence of  an  office  de  jure,  held  that  the  im- 
position of  a  sentence  by  a  court  which  had 
previously  been  abolished  was  void,  and 
could  not  be  sustained  as  the  act  of  a  de 
facto  court. 

And,  upon  the  same  principle,  the  court, 
in  People  ex  rel.  Carson  v.  Welch,  225  111. 
364,  80  N.  E.  313,  held  that  acts  of  a  board 
of  school  inspectors  acting  under  a  law  that 
had  been  repealed  could  not  be  upheld  as 
the  acts  of  a  de  facto  officer. 

The  doctrine  was  applied  in  Be  Hinkle, 
31  Kan.  712,  3  Pac.  631,  in  the  case  of  one 
who  assumed  to  act  as  justice  of  Uie  peace 
in  a  township  which  had  been  abolished  by 
statute. 

And  in  Ayers  t.  Lattimer,  67  Mo.  App.  78, 
holding  that  an  additional  justice  of  the 
peace  appointed  for  a  town  after  the  act 
originally  authorizing  such  appointment  had 
been  repealed  was  not  a  de  facto  offioor. 
The  court  said:  "There  have  been,  indeed, 
cases  where  courts,  by  a  specious  reasoning, 
tried  to  establish  an  apparent  limitation  of 
this  rule  [that  is,  there  cannot  be  an  officer 
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bnt  that  the  conclusion  then  reached  I7  the 
supreme  court  is  in  direct  opposition  to  that 
announced  in  the  opinion  deliyered  by  it  in 
this  case.  In  the  earlier  case  the  plaintiff 
in  error  was  tried  in  the  police  court  of 
the  city  of  Camden  for  selling  liquor  with- 
out a  license.  His  defense  was  that  he 
held  a  license  from  the  county  board  of  li- 
cense commissioners.  Notwithstanding  this 
fact,  he  was  convicted.  On  writ  of  error, 
this  conviction  was  affirmed  by  the  supreme 
court.  The  ground  of  affirmance  was  that 
the  statute  creating  the  county  board  of  li- 
cense commissioners  was  unconstitutional,  as 
had  already  been  determined  by  it  at  the 
same  term  in  a  quo  warranto  proceeding 
brought  against  the  members  of  the  board 
( State  ex  rel.  Loucks  v.  Bradshaw,  56  N.  J. 


L.  1,  27  Atl.  939),  that,  being  unconstitu- 
tional, the  so-called  county  board  of  license 
commissioners  never  had  legal  existence,  and 
that  consequently  the  members  of  the  board 
were  neither  de  jure  nor  de  facto  officers;  the 
court  declaring  that,  "where,  however,  the 
office  itself  is  created  by  an  unconstitutional 
statute,  there  can  be  no  inctunbent  .  .  . 
either  de  jure  or  de  facto,"  and  that,  conse- 
quently, the  license  was  mere  waste  paper. 
The  opinion  in  the  Flaucher  Case  is  a  care- 
fully considered  one,  and  is  fully  supported 
by  the  authorities  cited  in  it  (with  the  ex- 
ception of  one  which  will  be  later  referred 
to),  notably  by  that  of  Norton  v.  Shelby 
County,  118  U.  S.  436,  30  L.  ed.  183,  6  Sup. 
Ct  Rep.  1121.  In  that  case  Mr.  Justice  Field 
declared  that  the  contention  there  made,  vui.. 


de  facto  where  there  is  no  office  de  jure]  be- 
cause a  contrary  holding  under  the  peculiar 
facts  of  the  case  would  have  produced  a 
state  bordering  on  anarchy  (Adams  v. 
Lindell,  6  Mo.  App.  206) ;  but  to  invoke 
such  a  limitation  in  the  case  at  bar  would 
be  wholly  unjustified." 

And  in  Walker  v.  Phcenix  Ins.  Co.  62 
Mo.  App.  223,  holding  that,  after  one's  of- 
fice as  a  mineral-spring  town  justice  had 
been  abolished  by  a  statute,  he  was  no 
longer  a  justice  de  facto,  for  the  reason  that 
the   law   did   not   recognize   such   an  office. 

In  State  ex  rel.  Boardman  v.  Lake,  8  Nev. 
276,  the  court,  upon  the  principle  that  to 
constitute  an  officer  de  facto  there  must  be 
an  office  with  a  place  for  Its  exercise  and 
an  incumbent  under  claim  of  right,  held 
that  a  purported  franchise  granted  by  one 
asBuuiiiig  iff  act  as  probate  judge  of  Carson 
county,  territory  of  Utah,  after  the  territory 
where  the  pretended  judge  was  acting  had 
been  incorporated  within  the  state  of  Ne- 
vada, could  not  be  upheld  as  the  act  of  a 
de  facto  officer. 

In  Re  Quinn,  152  N.  Y.  89,  46  N.  E.  176, 
holding  that  a  police  justice  in  the  city  and 
eounty  of  New  York  who  held  over  after  the 
passage  of  the  act  abolishing  that  office  was 
not  a  de  facto  officer,  the  court  said  that  there 
could  be  no  <ie  facto  officer  when  there  is  no 
office  to  fill,  lie  effect  of  this  general  lan- 
guage, however,  is  somewhat  weakened  by  the 
further  remark  that  it  did  not  appear  that 
there  was  any  open  or  notorious  exercise  by 
the  person  in  question  of  the  duties  of  the 
abolished  office,  or  that  he  was  in  the  ap- 
parent possession  of  it,  or  had  the  reputa- 
tion of  continuing  to  fill  it.  It  would  seem 
that,  under  such  circumstances,  one  could 
not  be  a  de  facto  officer,  irrespective  of 
whether  a  de  jure  office  is  essential  to  make 
one  a  de  facto  officer. 

Upon  the  principle  that,  where  there  is  no 
lawful  office,  there  can  be  no  officer  de  facto, 
the  court,  in  Daniel  v.  Hutcheson,  4  Tex. 
Civ.  App.  239,  22  S.  W.  278,  held  that  one 
assuming  to  act  as  a  judge  of  the  county 
court  after  the  county  courts  had  been 
abolished  by  the  Constitution  and  their  ju- 
15  LJl.A.(N.S.) 


dicial  powers  partitioned  among  other  tri- 
bunals was  not  a  de  facto  officer. 

In  Bover  ▼.  Fowler,  1  Wash.  Terr.  102,  it 
was  held  that,  a  judicial  district  of  a  certain 
county  having  been  abolished,  the  clerk  of 
the  court  from  that  date  lost  his  legal  exist- 
ence, and  all  his  subsequent  official  acts  were 
nullities. 

In  State  ex  rel.  Dugan  v.  Farrier,  47  N. 
J.  L.  383,  1  Atl.  751  (Affirmed  in  48  N.  J. 
L.  613,  7  Atl.  881)  one  of  the  questions  was 
whether  a  person  who  previously  held  the 
office  of  director  of  the  board  of  chosen  free- 
holders, and  as  such  was  entitled  to  act  as 
president  of  the  board,  acted  as  a  do  facto 
officer  in  presiding  at  a  meeting  of  the  board 
after  the  office  of  director  had  been  abolished 
by  a  statute.  In  reply  to  the  contention 
that  there  could  be  no  de  faeto  officer  unless 
there  was  an  office  de  jure,  and  that,  as  the 
office  of  director  was  abolished  by  a  statute, 
he  could  not  hold  that  office  de  facto,  and 
BO  was  not  de  facto  president  of  the  board, 
the  court  said  that  the  conclusion  would  be 
warranted  only  upon  the  assumption  that 
the  office  of  the  president  of  the  board  was 
abolished  as  well  as  the  office  of  director, 
and  that,  that  assumption  being  false,  the 
presidency  remained  as  an  office  de  jure, 
and  therefore  there  could  be  a  president  de 
facto. 

In  Heard  v.  Elliott,  116  Tenn.  160,  92 
S.  W.  764,  involving  the  question  whether 
one  was  a  de  facto  "entry  taker,"  the  court 
first  proceeded  to  show  that,  before  the  acts 
in  question,  the  entry  taker's  office  had  been 
re-established,  and  then  said:  "The  entry 
taker's  office  was  therefore  a  legal  one  in 
Sequatchie  county,  and  hence  one  as  to 
which,  other  conditions  concurring,  there 
might  be  a  de  facto  incumbent." 

A  number  of  cases,  however,  have  held 
that  persons  who  assumed  to  act  as  in- 
cumbents of  offices  after  they  had  been 
abolished  might  be  regarded  as  de  facto  of- 
ficers, and  their  acta  upheld  as  such. 

Thus,  in  Adams  v.  Lindell,  5  Mo.  App. 
197,  it  was  held  that  an  ordinance  adopted 
by  the  city  council  of  St.  Louis  after  the 
"scheme  and  charter"  by_  which  the  legis- 
lative power  was  vested  in  the  "municipal 
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that,  if  the  act  creating  the  board  of  county 
commissioners  of  Shelby  county  was  void, 
and  the  commissioners  were  not  officers  de 
jure,  they  were  nevertheless  officers  de  facto, 
was  met  by  the  fact  that  there  cannot  be 
any  officer  de  facto  or  de  jure  if  there  be 
no  office  to  fill;  that  the  act  attempting  to 
create  the  office  of  commissioner  never  be- 
came a  law,  and  that,  therefore,  the  office 
never  came  into  existence;  that  "an  uncon- 
stitutional act  is  not  a  law, — it  confers  no 
rights;  it  imposes  no  duties;  it  affords  no 
protection ;  it  creates  no  office ;  it  is,  in  legal 
contemplation,  as  inoperative  as  though  it 
had  never  been  passed."  Notwithstanding 
the  great  weight  which  the  opinion  of  so 
distinguished  a  jurist  carries  with  it,  not- 
withstanding that  Norton  v.  Shelby  County 


has  been  frequently  cited  with  approval  in 
other  jurisdictions,  I  am  unable  to  accept  as 
sound  the  doctrine  upon  which  it  is  rested, 
namely,  that  an  unconstitutional  law  is  void 
ah  initio,  and  affords  no  protection  for  acta 
done  under  its  sanction.  That  it  works  in- 
justice in  its  application  to  the  citizen  is 
apparent.  The  Flaucher  Case  is  a  pregnant 
example  of  the  truth  of  this  assertion.  The 
legislature  had  enacted  a  general  law  mak- 
ing the  unlicensed  sales  of  intoxicating  li- 
quor a  criminal  offense,  but  legalizing  such 
sales  when  made  by  a  person  holding  a  li- 
cense from  the  proper  authority.  It  then,  by 
a  subsequent  statute,  created  the  county 
board  of  license  commissioners  the  proper 
authority  to  grant  such  licenses  in  the  coun- 
ty  of   Camden.     Flaucher   applied   to   and 


assembly  of  the  city  of  St.  Louis"  had  been 
adopted  and  the  city,  council  had  ceased  to 
exist  as  a  lawful  body  was  valid  as  the  act 
of  a  de  facto  body,  the  city  council  having 
continued  to  act  upon  the  erroneous  suppo- 
sition that  the  "scheme  and  charter"  had  been 
defeated;  This,  therefore,  was  a  case  where 
the  abolition  of  the  offices  which  the  persons 
whose  acts  were  involved  assumed  to  fill  was 
held  not  to  deprive  them  of  the  character  of 
de  facto  officers.  The  opinion  considers  at 
length  the  question  whether  a  de  jure  office 
is  a  condition  of  a  de  facto  officer,  and  holds 
that  it  is  not.  Referring  to  Hildreth  v. 
M'Intire,  1  J.  J.  Marsh.  206,  19  Am.  Deo. 
61,  the  court  remarked  that  if,  as  in  that 
case,  the  legislature  attempts  to  override  the 
Constitution,  and,  in  place  of  a  court  pro- 
vided for  by  it,  to  create  another  court, 
and  certain  persons,  under  such  act,  assume 
to  displace  the  judges  of  the  constitutional 
court  which  is  acting,  it  may  well  be  that 
the  public  are  bound  to  know  that  the  pre- 
tended judges  have  no  legal  authority; 
but  that  neither  that,  nor  any  other,  case 
cited,  was  authority  for  the  position  that 
there  can  be  no  de  facto  officer  without  a 
de  jure  office.  Although  the  language  of 
the  opinion  goes  somewhat  beyond  the  point, 
the  doctrine  of  this  case  is  perhaps  to  be 
limited  to  cases  of  the  abolition  of  an  office 
previously  in  existence.  In  this  connection, 
the  court  said:  "As  the  old  offices  were 
originally  legal  offices,  as  they  were  valid 
in  their  birth,  the  law  has  a  proper  starting 
point.  The  only  question  is  as  to  their  pro- 
longation; and  whether  this  is  greater  or 
less  is  a  mere  question  of  time  which  can- 
not affect  the  efficacy  of  the  acts."  The  de- 
cision was  affirmed  by  the  supreme  court 
in  72  Mo.  198,  upon  the  opinion  of  the 
court  of  appeals. 

In  Hilgert  v.  Barber  Asphalt  Paving  Co. 
107  Mo.  App.  385,  81  S.  W.  496,  the  court 
said  that,  even  if  the  common  council  of  a 
city  of  the  second  class  ceased  to  exist  im- 
mediately upon  the  passage  of  an  act  pro- 
viding that  the  legislative  department  of  such 
a  city  should  consist  of  a  municipal  assembly 
composed  of  two  houses  to  be  elected  at  the 
next  annual  election,  yet,  an  ordinance 
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passed  by  the  old  common  council  before 
the  time  for  such  election  could  be  upheld 
as  the  act  of  a  de  facto  council.  The  court 
added  that,  whatever  may  have  been  the 
ruling  by  the  supreme  court  in  Ex  parte 
Snyder,  64  Mo.  58,  and  other  cases,  the 
more  recent  cases  decided  by  the  supreme 
court  (Adams  v.  Lindell  and  Perkins  v. 
Fielding)  declared  the  rule  as  to  the  valida- 
tion of  the  acts  of  de  facto  officers  one  of 
policy,  which  may  be  applied  not  only  where 
there  is  no  de  jure  officer,  but  when  the 
legal  office  itself  no  longer  exists. 

In  Perkins  t.  Fielding,  119  Mo.  149,  24 
S.  W.  444,  27  8.  W.  1100,  it  was  contended 
that  the  powers  previously  vested  in  the 
"mayor  and  oouncilmen"  of  a  certain  town 
ceased  eo  instante  as  soon  as  the  town  be- 
came a  city  of  the  fourth  class,  and  came 
under  the  provisions  of  the  law  governing 
cities  of  that  class;  and  that  they  therefore 
had  no  authority  to  divide'  the  city  into 
wards.  The  court,  however,  said  that  it 
was  unnecessary  to  discuss  that  question, 
since  their  act  was  at  least  the  act  of  de 
facto  officers.  There  is  but  little  discussion 
of  the  point,  and  no  reference  made  to  the 
question  whether  the  existence  of  an  office 
is  a  condition  of  a  de  facto  officer. 

One  who  continues  to  act  as  mayor  after 
the  passage  of  an  act  which  abolishes  that 
office,  substituting  the  office  of  recorder 
therefor,  until  the  recorder  actually  takes 
his  place,  is  a  de  facto  officer.  Keeling  v. 
Pittsburg,  V.  i.  C.  R.  Co.  205  Pa.  31,  54  Atl. 
485. 

Distinction  between  office  altogether  non- 
existent and  office  nonexistent  at  particu- 
lar time  and  place. 

There  are  some  cases  which  recognize  the 
general  doctrine  that  the  existence  of  a  de 
jure  office  is  a  condition  of  a  <Ie  facto  offi- 
cer, but  hold  that  that  condition  is  satisfied 
if  there  is  a  de  jure  office  of  the  general 
character  of  that  which  the  incumbent  as- 
sumed to  fill,  although  there  was  none  at 
the  particular  time  and  place  in  question; 
and  other  cases  which  perhaps  do  not  ex- 
pressly recognize  the  general  doctrine,  bat 
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received  from  this  board  a  license  to  sell 
liquors  at  bis  saloon  in  the  city  of  Camden. 
At  that  time  the  law  creating  tlie  county 
board  stood  upon  the  statute  book,  appar- 
ently as  valid,  as  much  entitled  to  be  re- 
spected and  obeyed,  as  the  enactment  vrhich 
prohibited  the  sale  of  liquor  without  a  li- 
cense. And  yet,  notwithstanding  that  he 
scrupulously  observed  the  law,  as'  declared 
by  the  legislature,  he  was  made  a  criminal 
by  judicial  decision,  a  decision  which  in  its 
operation  and  effect  was  as  much  ex  post 
facto  as  any  statute  which  makes  criminal 
an  antecedent  act  which  violated  no  law  at 
the  time  when  it  was  done. 

The  vice  of  the  doctrine  of  Norton  v.  Shel- 
by County,  as  it  seems  to  me,  is  that  it  fails 
to  recognize  the  right  of  the  citizen,  which  is 


to  accept  the  law  as  it  is  written,  and  not 
to  be  required  to  determine  its  validity.  The 
latter  is  no  more  the  function  of  the  citizen 
than  is  the  making  of  the  law.  Kach  of 
these  functions  has  been  delegated  by  the 
Constitution,  the  one  to  the  judicial  and  the 
other  to  the  legislative  branch  of  the  govern- 
ment. And  it  is  to  be  observed  that  the  ju- 
dicial function  of  determining  the  validity  of 
statutes  is  confined  within  a  very  narrow 
scope.  Courts  are  not  vested  with  the  gen- 
eral supervision  of  legislation.  They  have 
received  no  authority  from  the  people  to  in- 
spect each  statute  as  it  comes  from  the  hands 
of  the  legislature,  and  declare  whether  or 
not  it  infringes  constitutional  limitations. 
The  function  of  the  judicial  department  with 
respect  to  legislation  deemed  uneonstitution- 


may  yet  be  reconciled  with  it  by  reason  of 
this  distinction. 

Thus,  in  Ex  parte  State  ex  rel.  Atty.  Oen. 
142  Ala.  87,  110  Am.  St.  Rep.  20,  38  So. 
835,  where  the  sixteenth  circuit,  so-called, 
and  the  office  of  judge  thereof,  were  created 
by  an  act  which  was  subsequently  declared 
l^  the  court  to  be  unconstitutional,  the 
judge  was  nevertheless  held  to  be  a  de  faoto 
officer  upon  the  ground  that,  independently 
of  the  unconstitutional  act,  there  existed 
the  office  of  circuit  judge  of  the  eighth 
judicial  circuit,  the  court  of  which  should 
have  been  held  at  the  time  and  place  where 
the  illegal  court  was  held.  Walker  v.  State, 
142  Ala.  7,  39  So.  242,  is  to  similar  effect. 

In  People  ex  rel.  Ballou  v.  Bangs,  24  111. 
184,  where  the  legislature,  having  power  to 
create  a  new  judicial  circuit  or  to  change 
the  boundaries  of  existing  circuits,  exercised 
the  latter  power  and  attempted  to  authorize 
the  election  of  a  new  incumbent,  it  was  said 
that  the  election  thereunder  gave  the  in- 
cumbent color  of  office,  so  as  to  make  him 
a  de  facto  judge.  The  question  in  that  case, 
however,  was  whether  he  was  a  de  jure 
judge,  it  being  held  that  he  was  not. 

In  Demarest  v.  New  York,  147  N.  Y.  203, 
41  N.  E.  405,  the  court  in  reply  to  the  argu- 
ment that  persons  who  acted  as  aldermen 
by  virtue  of  an  election  held  under  an  un- 
constitutional act  were  not  de  facto  officers 
for  the  reason  that,  the  act  being  unconsti- 
tutional and  void,  no  legal  office  of  alderman 
was  created  by  its  provisions,  said  that  the 
office  of  alderman  was  a  part  of  the  local 
government  existing  by  law,  and  was  not 
created  by  the  unconstitutional  act;  dis- 
tinguishing the  case  from  Norton  v.  Shelby 
County  on  this  ground. 

The  fact  that,  under  the  Constitution  and 
subsequent  legislation,  the  people  had  no 
power  to  elect  associate  judges  in  a  certain 
<-ounty,  does  not  deprive  persons  so  elected, 
who  assume  to  act  ns  associate  judges,  of 
the  character  of  judges  de  faoto.  Campbell 
V.  Com.  96  Pa.  344. 

Surplus  of  officers. 

Quite  analogous  to  the  cases  cited  under 
the  last  heading  are  cases  which  have  held 
the  doctrine  satisfied  where  there  were  more 
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persons  assuming  to  fill  offices  of  a  particu- 
lar denomination  than  there  were  legal  of- 
fices of  the  denomination  in  existence. 

Thus,  in  Walcott  v.  Wells,  21  Nev.  47,  9 
L.R.A.  59,  37  Am.  St.  Rep.  478,  24  Pac.  367, 
the  majority  of  the  court,  speaking  through 
Justice  Hawley,  while  conceding  that  there 
can  be  no  officer  either  de  jure  or  de  faoto 
if  there  is  no  office  to  fill ;  and  that  an  of- 
fice attempted  to  be  created  by  an  uncon- 
stitutional law  has  no  existence  and  is  with- 
out any  validity;  and  that  any  person  at- 
tempting to  fill  such  a  pretended  office, 
whether  by  appointment  or  otherwise,  is  a 
usurper  whose  acts  would  be  absolutely 
null  and  void  and  could  be  questioned  1^ 
any  private  suitor, — nevertheless  held  that 
a  new  district  judge  appointed  under  a  stat- 
ute increasing  the  number  of  district  judges 
from  three  to  four  was  a  de  facto  officer 
while  acting  by  virtue  of  his  commission, 
even  assuming  that  the  statute  authorizing 
his  appointment  was  unconstitutional.  The 
court  distinguished  the  case  at  bar  from 
Norton  v.  Shelby  County,  118  U.  S.  426, 
30  L.  ed.  178,  6  Sup.  Ct.  Rep.  1121,  and 
Hildretii  v.  M'lntire,  supra,  upon  the  ground 
that  in  each  of  those  cases  no  cburt  or 
office  known  to  the  law  existed  to  be  filled 
by  anyone,  whereas  in  the  case  at  bar  the 
office  existed  by  virtue  of  the  Constitution 
and  a  valid  law.  In  this  connection,  it 
should  be  noted  that  the  act  in  question  did 
not  create  any  new  court  or  new  officer,  but 
simply  provided  for  an  increase  of  judges, 
and  that  each  of  the  judges  was,  apparently, 
at  least,  authorized  to  hold  court,  not  in  any 
particular  county,  but  in  each  and  every 
county  of  the  state,  although,  as  a  matter 
of  fact,  after  the  additional  judge  had  been 
commissioned  and  sworn  into  office,  he  was 
assigned  by  the  presiding  judge  to  hold  the 
district  court  in  certain  specified  counties. 
Belknap,  J.,  dissented  upon  the  ground  that 
the  statute,  being  unconstitutional,  created 
no  office  or  judgeship  to  be  filled,  and  that 
there  was  therefore  to  be  no  de  facto  judge 
for  the  reason  that  the  de  facto  doctrine  pre- 
supposes provision  by  law  for  a  de  jure  of- 
ficer. Referring  to  the  contrary  opinion  of 
the   majority,   he   said:    "In   my  view,  the 
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al  is  not  exercised  in  rem,  but  always  in  per- 
aonam.  Allison  v.  Corker,  67  N.  J.  L.  601, 
60  L.R.A.  664,  52  Atl.  362.  Only  such  stat- 
utes as  aifect  the  rights  of  parties  to  judicial 
proceedings  are  ever  subjected  to  the  scruti- 
ny of  the  courts,  and  these  are  comparative- 
ly few.  Of  the  2,400  and  more  acts  of  the 
legislature  passed  in  this  state  during  the 
last  ten  years,  less  than  400  have  received 
judicial  consideration.  The  remaining  2,000 
which  are  upon  the  statute  book  (except 
those  which  have  been  repealed  by  the  l^is- 
lature)  are  accepted  and  enforced  as  a  part 
of  the  law  of  the  land.  And  this,  in  my 
judgment,  is  the  only  way  in  which  a  gov- 
ernment such  as  ours  can  be  safely  admin- 
istered. To  require  the  citizen  to  determine 
for  himself,  at  bis  peril,  to  what  extent,  if 


at  all,  the  legislature  has  overstepped  the 
boundaries  defined  by  the  Constitution  in 
passing  this  mass  of  statutes,  would  be  to 
place  upon  him  an  intolerable  burden,  one 
which  it  would  be  absolutely  impossible  for 
him  to  bear, — a  duty  infinitely  beyond  his 
ability  to  perform.  In  my  opinion  the  provi- 
sions of  a  solemn  act  of  the  legislature,  mo 
long  as  it  has  not  received  judicial  condem- 
nation, are  as  binding  upon  the  citizen  as 
is  the  judgment  of  a  court,  rendered  againat 
him,  so  long  as  it  remains  unreversed.  And 
this,  as  I  understand  his  opinion,  was  the 
view  expressed  by  Chief  Justice  Butler  in 
State  T.  Carroll,  38  Conn.  449,  9  Am.  Rep. 
409,  notwithstanding  that  it  if  cited  by 
Justice  Field  as  an  authority  for  the  con- 
clusion reached  by  him  in  Norton  v.  Shelby 


case  does  not  admit  of  the  application  of 
the  de  facto  doctrine.  At  the  time  of  re- 
spondent's appointment  the  office  of  district 
judge  was,  and  continuously  since  has  been, 
filled  by  the  three  judges  before  mentioned. 
A  de  facto  officer,  as  the  term  implies,  is 
one  who  is  in  fact  the  officer.  It  is  evi- 
dent that  there  is  no  room  for  such  an 
officer  if  the  number  of  officers  fixed  by  the 
law  are  in  the  actual  possession  of  the  of- 
fice." 

In  Leach  v.  People,  122  111.  420,  12  N. 
E.  726,  the  court,  while  apparenUy  con- 
ceding that  a  de  jure  office  was  a  condition 
of  a  de  facto  officer,  held  that  that  condition 
was  satisfied  where  the  persons  in  question 
were  elected  as  supervisors  under  an  un- 
constitutional special  law  which  changed 
the  number  of  members  of  the  board  of  su- 
pervisors from  fifteen  to  five,  and  the  mode 
of  election  from  towns  singly  to  two  or 
more  towns  unitedly,  and  the  term  of  of- 
fice. 

The  decision  in  Butler  v.  Phillips,  S8 
Colo.  378,  88  Pac.  480,  that  a  county  judge 
elected  under  an  unconstitutional  statute 
which  increased  the  number  of  judges  of 
the  county  court  for  a  particular  county  to 
two,  whereas  the  Constitution  provided  for 
only  one,  was  a  de  facto  officer,  rested  ex- 
pressly upon  the  ground  that  the  statute 
in  question  did  not  attempt  to  create  the 
office  of  judge  of  the  county  court,  but  that 
such  office  was  a  constitutional  office,  and 
therefore  there  was  an  existing  office. 

When   statutory   conditions   of   creation   of 
office  not  complied  with;  premature  acts. 

The  doctrine  that  a  de  jure  office  is  a 
condition  of  a  de  facto  officer  was  applied 
in  Re  Norton,  64  Kan.  842,  91  Am.  St.  Rep. 
265,  68  Pac.  639,  by  holding  that  the  in- 
cumbent of  the  office  of  judge  of  the  court  of 
common  pleas  for  certain  counties  was  not  a 
de  facto  officer,  upon  the  ground  that  the 
proposition  to  establish  the  court  did  not  re- 
ceive a  majority  vote  as  contemplated  by 
the  statute,  notwithstanding  that  the  com- 
missioners and  governor  had  erroneously  de- 
termined that  the  proposition  to  establish 
the  court  had  received  a  majority,  and  that 
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a  judge  of  the  court  appointed  by  the  gov- 
ernor, and  a  successor  subsequenUy  elected, 
had  held  courts  in  the  several  counties.  The 
court  expressly  adopted  the  doctrine  of 
Norton  v.  Shelby  County. 

And  in  Weesner  v.  Central  Nat.  Bank,  106 
Mo.  App.  668,  80  S.  W.  319,  holding  that  a 
sewer  engineer  whose  employment  was  au- 
thorized by  a  resolution  of  the  city  was  not 
a  de  ^octo  officer,  for  the  reason  that,  al- 
though the  city  was  authorized  to  appoint 
a  city  engineer,  it  could  not  do  so  without 
an  ordinance  authorizing  such  appointment. 

In  Ruohs  V.  Athens,  91  Tenn.  20,  30  Am. 
St.  Rep.  858,  18  S.  W.  400,  the  court  ap- 
plied the  principle  of  Norton  v.  Shelby 
County,  that,  where  no  de  jure  office  is  cre- 
ated which  could  be  filled,  there  can  be  no 
de  facto  officers,  by  allowing  the  defense 
that  the  municipality,  so-called,  by  whidi 
bonds  were  issued,  had  no  legal  existence 
because  of  noncompliance  with  certain  re- 
quirements of  the  general  law  under  which 
it  attempted  to  organize,  non-compliance 
with  which  was  expressly  declared  to  render 
the  charter  void. 

In  State  v.  Shuford,  128  N.  C.  688,  38 
S.  E.  808,  the  court,  applying  the  doctrine 
that  there  can  be  no  de  facto  officer  with- 
out a  de  jure  office,  held  that  one  appointed 
a  superior  court  judge  of  a  certain  judicial 
district  after  the  passage  of  an  act  creating 
the  district,  but  before  it  had  gone  into 
effect,  could  not  be  a  de  facto  officer.  In 
this  connection,  it  is  to  be  observed,  as  the 
court  said,  that,  while  the  office  of  a  su- 
perior oourt  judge  was  recognized  and  pro- 
vided for  in  the  Constitution,  there  could 
be  no  judge  of  the  superior  court  in  North 
Carolina  unless  there  was  a  district  to 
which  he  belonged. 

In  Ex  parte  Snyder,  64  Mo.  58,  the  court 
said  that  an  officer  de  faoto  neoessarily  pre- 
supposes an  office  which  the  law  recognizes; 
and  added  that  a  quite  extensive  seareh  had 
failed  to  discover  an  instance  where  an  in- 
cumbent had  been  held  to  be  an  officer  de 
facto  unless  there  was  a  legal  office  to  fill. 
It  was  accordingly  held  that  a  conviction  in 
a  probate  and  criminal  court  created  to  take 
the  place  of  the  common-pleas  court  of  a 
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County,  and  by  Justice  Reed  in  support  of 
the  view  expressed  by  him  in  State,  Flau- 
eber.  Prosecutor,  v.  Camden.  The  Carroll 
Case  is  admittedly  the  leading  one  upon  the 
question  of  what  is  essential  to  constitute  a 
person  a  d«  facto  officer.  It  is  referred  to 
by  Justice  Field  as  "a  landmark  of  the 
law,"  "an  elaborate  and  admirable  statement 
(rf  the  law,"  and  no  one  can  read  it  without 
concurring  in  this  encomium  upon  it.  The 
chief  justice,  having  first  declared  that  "an 
officer  de  feuito  is  one  whose  acts,  though  not 
those  of  a  lawful  officer,  the  law,  upon  prin- 
ciples of  policy  and  justice,  will  hold  valid 
so  far  as  they  involve  the  interests  of  the 
public  and  of  third  persons,  where  the  duties 
of  the  office  are  exercised  .  .  .  under 
color  of  an  election  or  an  appointment  by. 


or  pursuant  to,  a  public  unconstitutional 
law  before  the  same  is  adjudged  to  be  such," 
refers  to  numerous  cases,  the  reasoning  of 
which,  in  his  judgment,  supports  this  propo- 
sition. Justice  Field,  perceiving  that  this 
statement  of  what  constitutes  an  officer  de 
facto,  if  accepted  as  broadly  as  it  is  made, 
militated  against  the  conclusion  which  he 
himself  reached,  points  out  that  none  of  the 
cases  cited  by  Chief  Justice  Butler  "recog- 
nize such  a  thing  as  a  de  facto  office,  or 
speak  of  a  person  as  a  de  facto  officer,  ex- 
cept when  he  is  the  incumbent  of  a  de  jure 
office,"  and,  for  this  reason,  asserts  that  the 
learned  chief  justice  in  the  proposition  laid 
down  by  him  "refers,  not  to  the  unconstitu- 
tionalify  of  the  act  creating  the  office,  but  to 
the  unconstitutionality  of  the  act  by  which 


certain  county  by  an  act  which  had  not  gone 
into  effect  at  the  time  of  the  adoption  of 
the  Constitution  of  1875,  which,  in  effect, 
continued  the  courts  of  common  pleas  until 
the  expiration  of  the  terms  of  office  of  the 
then  incumbents,  was  unlawful.  The  de- 
cision was  followed  in  State  v.  O'Brian,  68 
Mo.  153,  involving  the  same  question. 

In  Re  Manning,  139  U.  S.  504,  35  L.  ed. 
264,  11  Sup.  Ct.  Rep.  624,  the  relator  in 
habeas  corpus  contended  that,  at  the  time 
of  his  trial  and  sentence,  there  was  no  such 
court  in  existence  as  that  of  which  the  judge 
before  whom  he  was  tried  assumed  to  be 
a  member ;  but  the  Wisconsin  court  had 
decided  that,  even  assuming  that  there  was 
no  power  to  appoint  the  judge  at  Uie  time 
of  the  purported  appointment,  yet  the  court 
was  established  and  had  come  into  legal 
existence  before  the  trial  and  conviction  of 
the  prisoner,  and  that  there  was  therefore 
a  court  de  jure  and  hence  a  judge  de  facto. 
In  Gale  v.  Knopf,  193  111.  245,  62  N.  E. 
229,  an  injunction  to  restrain  the  extension 
of  a  tax  purporting  to  have  been  levied  by 
the  board  of  education  of  a  high-school  dis- 
trict composed  of  parts  of  two  townships, 
the  court  uses  language  implying  that  the 
nistence  of  de  facto  offices  of  members  of 
the  board  of  education  would  sustain  the 
character  of  the  incumbents  as  de  facto  offi- 
cers. The  court,  however,  held  that  the  dis- 
trict itself  was  legally  organized,  and  would 
therefore  seem  to  have  been  a  de  jure  dis- 
trict; and  it  does  not  appear  that  the  court 
meant  to  assume  that  there  were  no  such  de 
jure  offices  in  existence  as  those  of  members 
of  the  board  of  education. 

In  Carleton  v.  People,  10  Mich.  250,  an 
election  of  county  officers  for  a  new  county 
was  held  before  the  act  creating  the  new 
county  went  into  effect.  It  was  held  by 
Martin,  Ch.  J.,  and  Manning,  J.,  that, 
whether  the  election  was  lawful  or  not,  the 
persons  elected  were  officers  de  facto.  Camp- 
bell, J.,  and  Christiancy,  J.,  however,  held 
that  they  were  not  de  facto  officers,  for  the 
reason  tiiat  there  were  no  offices  de  jure  in 
existence.  Manning,  J., '  also  expressly  rec- 
ognized the  principle  titat,  where  there  is 
DO  office,  there  can  be  no  officer  de  facto  for 
the  reason  that  there  can  be  none  de  jute; 
15I.JLA.(N.S.) 


but  said  that  the  county  offices  existed  by 
virtue  of  the  Constitution  the  moment  the 
new  county  was  organized.  It  appeared 
that  at  the  time  of  the  act,  or  rather  the 
refusal  to  act,  the  statute  had  gone  into 
effect,  although  the  time  at  which  an  elec- 
tion of  officers  for  the  county  could  be 
legally  held  had  not  arrived. 

The  court,  in  Merchants'  Nat.  Bank  ▼. 
McKinney,  2  S.  D.  lOG,  48  N.  W.  841,  de- 
clared that  the  doctrine  that  there  can  be 
no  de  facto  officer  unless  there  is  a  de  jure 
office  is  well  settled.  It  held,  however,  that 
varioiu  county  offices  of  Douglass  county 
were  created  at  the  time  the  territory  em- 
braced in  that  county  was  segregated  from 
the  other  portions  of  the  -territory,  and  that 
therefore  there  were  offices  to  fill  at  the 
time  of  the  attempted  organization  of  the 
couiuty  by  the  governor;  and  hence  that  the 
county  commissioners  appointed  by  him,  and 
their  appointees,  were  de  facto  officers,  even 
upon  Uie  assumption  that  the  conditions 
necessary  to  a  de  jure  organization  of  the 
county  were  not  complied  with. 

In  Re  Boyle,  9  Wis.  264,  it  was  held  that, 
after  the  law  to  establish  a  municipal  court 
went  into  force,  the  offices  of  judge  and 
clerk  thereof  were  legal  offices,  and  from 
that  time  the  persons  who  were  filling  such 
offices,  although  elected  before  the  act  went 
into  effect,  were  de  facto  officers.  The  im- 
plication would  seem  to  be  that  they  were 
not  de  facto  officers  during  the  interval  be- 
tween the  election  and  the  time  the  act 
went  into  effect,  though  the  court  was  not 
called  upon  to  pass  upon  that  point. 

The  court,  in  Yorty  v.  Paine,  62  Wis.  154, 
22  N.  W.  137,  plainly  assumed  that  a  de 
jure  office  was  a  condition  of  a  de  facto 
officer,  but  held  that  the  town  officers  elected 
before  the  statute  creating  the  town  went 
into  effect  were  de  facto  officers  from  the 
time  of  i^e  latter  event,  and  that  their 
acts  subsequent  thereto  were  therefore  bind- 
ing. 

So,  one  acting  by  appointment  of  the  gov- 
ernor, and  recognized  by  the  public,  as 
judge  of  a  district  court  for  a  new  district, 
before  the  law  establishing  the  new  district 
had  become  operative,  under  the  erroneous 
belief  that  the  district  was  already  in  ex- 
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the  officer  is  appointed  to  an  office  legally 
existing."  But  it  is  to  be  observed,  as  has 
already  been  stated,  that  Chief  Justice  But- 
ler did  not  refer  to  the  cases  which  he  cited, 
as  decisions  upon  the  very  point  embraced 
in  his  proposition,  but  merely  for  the  pur- 
pose of  showing  that,  by  their  reasoning, 
they  supported  it.  That  his  proposition  in- 
cluded unconstitutional  laws  which  created 
offices,  as  well  as  unconstitutional  laws  by 
which  officers  were  appointed  to  offices  legal- 
ly existing,  is,  as  it  seems  to  me,  made  clear 
by  the  following  expression  of  view  found  on 
page  472  of  38  Conn.  Referring  to  a  state- 
ment made  in  an  earlier  opinion  delivered 
by  him  (Brown  v.  O'Connell,  36  Conn.  432, 
4  Am.  Rep.  80)  to  the  effect  that  a  law 
passed  by  the  legislature  cannot  have  color 


of  authority,  or  the  semblance  of  authori- 
ty, unless  it  appears  prima  facie  to  be  law, 
and  that  it  cannot  so  appear  if  it  is  mani- 
festly repugnant  to  the  Constitution,  he 
says :  "The  inference  to  be  drawn  from  these 
assumptions  necessarily  is  that  a  manifest- 
ly unconstitutional  law  is  without  any  force 
whatever,  and  that  whether  manifestly  un- 
constitutional or  not,  and  whether  it  have 
the  appearance  and  force  of  law  or  not,  are 
questions  for  the  private  judgment  of  the 
citizen.  If  these  assumptions  were  true, 
they  would  dispose  of  this  ease;  but  they 
are  of  novel  impression,  and  fundamentally 
erroneous.  Every  law  of  the  legislature, 
however  repugnant  to  the  Constitution,  has 
not  only  the  appearance  and  semblance  of  au- 
thority, but  the  foroe  of  law.    It  cannot  be 


istence,  is  a  de  facto  officer,  whose  acts  are 
valid  as  to  third  persons  and  the  public. 
State  ex  rel.  Brockmeier  v.  Ely  (N.  D.)  14 
L.R.A.(N.S.)   638,  113  N.  W.  711. 

In  Simpson  v.  McGonegal,  62  Mo.  App. 
640,  a  municipal  ordinance  was  upheld  as 
the  act  of  n  de  facto  council  although  it 
would  not  have  been  passed  without  the 
votes  of  representatives  from  four  wards 
whose  annexation  to  the  city  was  subse- 
quently judicially  declared  illegal.  Gill, 
J.,  who  wrote  the  opinion,  conceded  that 
there  was  much  logical  force  in  the  conten- 
tion that  there  can  be  no  officer  de  facto 
unless  there  exists,  to  start  with,  an  office 
de  jure,  and,  speaking  for  himself,  said,  in 
effect,  that,  if  he  were  obliged  to  determine 
the  case  on  the  apparent  weight  of  author- 
ity,— untrammeled  by  controlling  precedents 
and  regardless  of  manifest  hardship  and  in- 
justice,— he  would  be  forced  to  admit  the 
validity  of  the  contention.  He  regarded  the 
question,  however,  as  settled  to  the  contrary 
by  the  case  of  Adams  v.  Lindell,  5  Mo.  App. 
197,  remarking  at  the  close  of  the  opinion 
that  few  cases  would  ever  arise  where  a 
wise  public  policy  and  proper  sense  of  jus- 
tice would  be  better  served  by  adopting  the 
de  facto  rule  than  in  the  case  at  bar,  since 
a  contrary  holding  would  be  most  disas- 
trous in  its  results.  See  also  State  ex  rel. 
Brockmeier  v.  Ely,  post, — 

Office  having  potential  existence. 

Some  cases  which  recognize  the  general 
doctrine  that  a  de  jure  office  is  a  condition  of 
a  de  facto  officer  have  held  that  it  does  not 
apply  to  an  office  having  a  potential  exist- 
ence, even  though  some  one  or  more  of  the 
conditions  precedent  to  its  establishment 
have  not  been  complied  with.  It  will  be 
observed,  however,  that  a  number  of  the 
cases  cited  in  preceding  subdivisions  have 
applied  the  doctrine,  notwithstanding  that 
there  was  an  opportunity  to  make  the  ex- 
ception or  distinction  just  suggested. 

In  Buck  v.  Eureka,  109  Gal.  504,  30  L. 
R.A.  409,  42  Pac.  243,  the  court,  while  pro- 
fessing to  adhere  to  the  general  doctrine 
adopted  in  the  Toal  Case,  supra,  that  a 
de  jure  office  is  a  necessary  condition  of  a 
de  facto  officer,  distinguished  between  non- 
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existing  offices  and  those  which,  while  hav- 
ing an  irregular  or  merely  potential,  or  in 
some  instances  even  an  illegal,  existence, 
yet  are  recognized  by  the  law.  Applying 
this  distinction,  it  was  held  that  the  in- 
cumbent of  the  office  of  city  attorney  was  a 
de  facto,  if  not  a  de  jure,  officer,  although  the 
council  did  not  create  that  office  by  ordi- 
nance as  prescribed  by  the  Political  Code, 
but  fixed  the  salary  of  a  city  attorney  by 
ordinance  and  appointed  an  incumbent.  The 
court  said  that  the  office  under  consideration 
was  given  a  potential  existence  by  the  acta 
of  the  legislature  authorizing  its  creation. 
The  question  arose  in  this  case  by  reason 
of  the  defense,  interposed  by  the  city  against 
the  claim  of  the  incumbent  for  legal  serv- 
ices rendered  to  the  city,  that  the  services 
were  rendered  as  city  attorney. 

In  Clarke  v.  Easton,  146  Mass.  43, 14  N.  E. 
795,  the  court  said  that  the  question 
whether  there  can  be  a  de  facto  officer  when 
there  is  not  a  de  jure  office  has  been  the  sub- 
ject of  much  discussion  and  of  conflicting 
decisions;  and  the  court  was  inclined  to  the 
opinion  that  there  cannot  be  such  a  de  facto 
officer,  but  that  it  was  not  necessary  to  dis- 
cuss the  question  in  the  case  at  bar.  It 
appeared  that,  under  the  statute,  each  town 
had  a  right  to  elect  a  person  to  the  office 
of  road  supervisor;  but,  that,  as  a  prelimi- 
nary to  a  legal  election,  the  town  must  first 
accept  the  act;  and  that  the  town  in  ques- 
tion had  not  done  so.  The  court  said  that 
the  failure  of  the  town  to  accept  the  act 
constituted  an  illegality  or  irregularity  in 
the  election;  but  that  the  persons  who  quali- 
fied and  performed  the  function  of  the  office 
were  in  the  position  of  persons  publicly  dis- 
charging the  duties  of  a  charge  or  trust 
created  and  defined  by  the  general  lawa; 
that  the  vote  of  the  town  accepting  the  act 
does  not  create  the  office.  That  exists  by  vir- 
tue of  the  general  law,  and  the  vote  merely 
puts  the  town  in  a  position  in  which  it  may 
legally  fill  the  office  by  an  election. 

In  Smith  v.  Lynch,  29  Ohio  St.  261,  the 
court,  in  holding  that  a  board  of  health  pur- 
porting to  be  established  by  an  ordinance 
irregularly  passed  by  the  council  of  a  vil- 
lage was  a  de  facto  board,  said  that  the  stat- 
ute authorizing  the  council  to  "establii^" 
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questioned  at  the  bar  of  private  judgment, 
and,  if  thought  unconstitutional,  resisted, 
but  muBt  be  received  and  obeyed  as  to  all 
intents  and  purposes  law  until  questioned  in 
and  set  aside  by  the  courts.  This  principle 
is  essential  to  the  very  existence  of  order 
in  sociefy."  Having  laid  down  this  principle, 
he  then  proceeds  to  say:  "If,  then,  the  law 
of  the  legislature  which  creates  an  office,  and 
provides  an  officer  to  perform  its  duties, 
must  have  the  force  of  law  until  set  aside 
as  unconstitutional  by  the  courts,  it  would 
be  absurd  to  say  that  an  officer  so  provided 
had  no  color  of  authority." 

This  excerpt,  not  only  demonstrates  that 
the  learned  chief  justice  intended  to  lay 
down  his  proposition  as  broadly  as  he  stated 
it,  but  is  convincing  of  its  soundness.     So 


necessary  to  the  successful  carrying  on  of  a 
Republican  form  of  government  is  the  princi- 
ple which  I  understand  the  chief  justice  to 
have  laid  down,  namely,  that  a  statute  which 
creates  an  office,  and  provides  an  officer  to 
perform  its  duties,  must  have  the  force  of 
law  until  condemned  as  unconstitutional  by 
the  courts,  and  that  in  the  meantime  the 
officer  so  provided  is  an  officer  de  facto,  that 
it  is  impliedly  recognized  and  acted  on  al- 
most universally  (so  far  as  my  examination 
has  disclosed)  in  the  case  of  municipal  cor- 
porations which  have  been  created  by  uncon- 
stitutional laws.  Such  corporations  are  de- 
clared to  be  de  facto  corporations.  .  Dill. 
Mun.  Corp.  §  43a;  Burt  v.  Winona  !l  St.  P. 
R.  Co.  31  Minn.  472,  18  N.  W.  285,  289,  and 
cases  cited.    And  not  only  so,  but  courts  re- 


the  board  and  to  fill  it  by  appointment 
created  the  office;  and,  though  it  was  true 
that  until  the  council  act«d  in  the  premises 
the  office  was  a  mere  potentiality  in  their 
hands,  yet  it  was  none  the  less  an  office 
known  to  the  law  and  provided  for  by  law. 
Again  the  court  said:  "It  is  enough  that 
the  office  is  one  provided  for  by  law,  and 
that  the  parties  have  the  color  of  appoint- 
ment, assume  to  be  and  act  as  such  officers, 
and  that  they  are  accepted  and  acknowledged 
by  the  public  as  such  to  the  exclusion  of  all 
others.  Such  was  the  case  here.  There  was 
both  the  color  and  the  fact  of  office." 

The  court,  in  Speer  v.  Kearney  County, 
32  C.  C.  A.  101,  60  U.  S.  App.  38,  88  Fed. 
749,  suggested  a  distinction  between  a  case 
where,  as  in  Norton  v.  Shelby  County,  a 
corporate  body  whose  acts  are  in  question 
and  the  offices  filled  by  its  officers  were  un- 
known to  the  Constitution  of  the  state,  and 
one  where  there  were  laws  in  existence  au- 
thorizing the  creation  of  a  township,  and 
there  was  merely  a  failure  to  perform  a 
condition  precedent  required  by  the  statute. 
(See  last  heading  for  holding  in  this  case.) 

Acting  under  inapplicable  statute. 

The  doctrine  that  there  can  be  no  de  ftxcto 
officer  unless  there  is  a  de  jure  office  was  ap- 
plied in  Decorah  v.  Bullis,  26  Iowa,  12,  hold- 
ing that  an  ordinance  adopted  by  persons  as- 
suming to  be  mayor,  recorder,  and  trustees, 
elected  as  such,  styling  themselves  such,  and 
acting  and  professing  to  act  as  such  by 
virtue  of  a  law  which  had  no  application  to 
the  town,  could  not  be  upheld  as  the  act  of 
rfe  facto  officers.  It  would  seem  in  this  case 
that  the  town  might  have  been  organized 
under  the  general  act  by  virtue  of  which  the 
persons  in  question  assumed  to  act  if  the 
prescribed  conditions  had  been  complied 
with. 

The  doctrine  was  also  applied  in  Jester  v. 
Spurgeon,  27  Mo.  App.  477,  holding  that 
one  appointed  by  the  county  court  as  an 
additional  constable  for  a  township  which 
was  entitled  to  but  one  constable,  there 
being  an  incumbent  whose  title  was  un- 
questioned, was  not  a  de  facto  officer. 

In  Lampasas  v.  Talcott,  36  C.  C.  A.  318, 
94  Fed.  467  (writ  of  certiorari  Denied  in 
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178  U.  S.  612,  44  L.  ed.  1215,  20  Sup.  Ct. 
Rep.  1029),  it  appeared  that  a  city  was 
made  a  municipal  corporation  by  a  special 
act;  subsequently  the  city  officers  resigned 
and  the  administration  of  its  afflairs  by  of- 
ficers was  abandoned;  still  later  an  effort 
was  made  to  form  a  new  municipal  corpora- 
tion, including  the  same  territory,  under 
statutes  intended  to  apply  to  towns  that 
had  never  been  incorporated;  eventually  the 
last  organization  was  declared  illegal  in  a 
direct  proceeding,  the  court  holding  that  the 
special  act  continued  in  force;  and  an  elec- 
tion was  then  held  under  the  original  spe- 
cial charter.  During  the  existence  of  the 
illegal  organization  bonds  were  issued  by 
the  officers  tliereof.  It  was  held  that  they 
were  de  facto  officers,  and  that  the  bonds 
were  enforceable  against  the  legal  organiza- 
tion. The  court  said  that,  although  the  of- 
ficers by  whom  the  bonds  were  issued  be- 
lieved that  they  held  office  under  the  new 
organization,  they  were  officers  de  facto  of 
the  city,  actually  filling  places  created  by 
the  special  act. 

When  denial  of  de  jure  office  involves  col- 
lateral attack  upon  legal  existence  of  mu- 
nicipal, or  quasi  municipal,  corporations. 

The  opinion  in  Lako  v.  Bayonne  calls  at- 
tention to  an  apparent  discrepancy  between 
the  doctrine  that  a  de  facto  officer  necessari- 
ly implies  a  de  jure  office  and  the  well-estab- 
lished principle  tliat  the  legal  existence  of 
a  municipal  corporation  acting  under  color 
of  law  cannot  be  collaterally  drawn  in  ques- 
tion by  private  parties.  It  is  somewhat 
singular  that  this  apparent  discrepancy 
has  not  received  more  attention  from  the 
courts  and  text  writers.  Judge  Dillon,  who 
states  the  latter  principle  in  §  43a  of  Dillon 
on  Municipal  Corporations,  gives  his  sanc- 
tion in  §  276  to  the  doctrine  that,  in  order 
that  there  may  be  a  de  facto  officer,  there 
must  be  a  de  jure  office,  without  apparently 
perceiving  any  discrepancy  between  the  two, 
or  recognizing  the  necessity  of  any  attempt  to 
reconcile  them.  Yet,  as  a  municipality 
must  act  through  its  officers,  and  the  princi- 
ple which  prevents  its  legal  existence  being 
collaterally  drawn  in  question  by  private 
parties     is     applied     where     the     acts     of 
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fuse  to  permit  the  legality  of  their  existence 
to  be  called  into  question,  except  by  the 
state  itself,  through  its  attorney  general,  and 
hold  that,  so  long  as  the  state  does  not  see 
fit  to  interfere,  and  terminate  the  existence 
thereof  by  direct  proceeding  brought  by  the 
attorney  general,  a  municipal  corporation 
which  has  been  created  by  an  unconstitution- 
al statute  may  exercise  upon  the  citizen, 
through  its  ofiBcers,  the  powers  conferred  up- 
on it  by  the  statute,  as  fully  and  completely 
as  if  it  was  created  by  a  law  valid  in  every 
particular. 

And  yet,  if  it  be  true  that  there  cannot  be 
such  a  thing  as  a  de  facto  officer  unless 
there  be  a  de  jure  office,  on  what  theory  can 
the  acts  of  such  officers  be  recognized  as 
valid  f    How  can  it  be  true  that  a  law  of 


this  character,  the  validity  of  which  no  one 
but  the  attorney  general  can  challenge,  and 
which  is  permitted  to  be  enforced  to  the  full- 
est extent  against  the  public,  "confers  no 
rights,  imposes  no  duties,  affords  no  protec- 
tion, creates  no  office,"  and  "is,  in  legal  con- 
templation, as  inoperative  as  if  it  had  never 
been  passed?"  It  may  be  said  that,  strictly 
speaking,  the  law  does  not  recognize  a  mu- 
nicipality so  created  as  an  existing  corpora- 
tion, that  it  does  not  recognize  the  acts  of  its 
pretended  officers  as  valid ;  but  that  it  mere- 
ly refuses  to  permit  the  right  of  such  officers 
to  exercise  their  functions  to  be  challenged, 
in  order  that  a  government  which  exists  in 
fact  may  not  be  overthrown  until  another  is 
provided.     But  this,  it  seems  to  me,  is  a 


its  officers  are  sought  to  be  assailed, 
there  is  an  apparent  difficulty  in  recog- 
nizing that  principle  with  Uie  doctrine 
under  discussion.  As  that  principle,  how- 
ever, is  well  established,  it  would  seem  that 
unless,  as  in  Lano  v.  Batoititb,  it  be  regard- 
ed as  operating  to  defeat  altogether  the  doc- 
trine that  a  de  jure  office  is  a  condition  of  a 
de  facto  officer,  it  must  at  least  operate  by 
way  of  an  exception  to  that  doctrine  in  case 
the  denial  of  the  nonexistence  of  the  de  jure 
office  involves  and  is  dependent  upon  a  de- 
nial in  a  collateral  proceeding  by  a  private 
individual  of  the  legal  existence  of  a  munic- 
ipal, or  quasi  municipal,  corporation.  As  a 
matter  of  fact,  it  will  be  observed  that  in  but 
f6w  of  the  cases  previously  cited  in  this  note 
in  which  the  doctrine  was  applied  did  it 
appear  that  the  nonexistence  of  the  de  jure 
office  resulted  from  or  involved  the  non- 
existence of  a  <f«  jure  municipal  corpora- 
tion; though  Ruohs  v.  Athens,  91  Tenn.  20, 
30  Am.  St.  Rep.  858,  18  S.  W.  400,  in  which 
the  doctrine  was  applied,  seems  to  have  been 
a  case  of  that  kind.  The  following  cases  in 
which  the  doctrine  was  denied  also  appear 
to  have  been  of  that  kind,  although  it  can- 
not be  said  that  they  recognize  or  attempt 
to  apply  the  exception  just  stated;  in  fact, 
it  will  be  observed  that  other  grounds  for 
distinction  are  suggested  in  some  of  them. 

In  State  ex  rel.  Atty.  Gen.  v.  Dover,  62 
N.  J.  L.  138,  41  Atl.  98,  holding  that  a 
municipal  government  which  is  organized 
under  an  act  of  the  legislature  subsequently 
adjudged  unconstitutional  is  a  government 
de  facto  and  its  officers  officers  de  facto,  ap- 
parently attempted  to  make  the  distinction, 
which  was  characterized  in  Lano  v.  Bxt- 
ONNE  as  a  mere  verbal  one,  between  recog- 
nizing the  acts  of  the  pretended  officers  of 
the  municipality  and  refusing  to  permit  the 
right  of  such  officers  to  exercise  their  func- 
tions to  be  challenged. 

In  Presque  Isle  County  v.  Thompson,  10 
C.  C.  A.  164,  22  U.  8.  App.  418,  61  Fed.  914, 
it  was  held,  in  a  mandamus  proceeding  to 
compel  the  levy  of  a  tax  to  pay  judgments 
against  a  school  district,  that  the  district 
was  a  de  facto  school  district  under  the  law 
of  Michigan,  whatever  the  irregularities  in 
its  origin,  and  that  its  legal  existence  after 
16  L.IUA.(N.S.) 


the  lapse  of  many  years  could  not  be  ques- 
tioned, especially  in  a  collateral  proceeding 
like  that  of  a  suit  for  a  debt. 

In  Miller  ▼.  Perris  Irrig.  District,  86  Fed. 
699,  92  Fed.  263,  99  Fed.  143,  it  was  held 
that  the  validity  of  the  organization  of  an 
irrigation  district  could  not  be  challenged 
by  a  private  party,  but  only  by  the  state. 

In  Ashley  v.  Presque  Isle  County,  8  0.  C. 
A.  455,  16  U.  S.  App.  656,  709,  60  Fed.  65, 
involving  the  enforceability  of  county  bonds, 
it  being  contended  that  the  organization  of 
the  county  took  place  contrarv  to  the  con- 
stitutional provisions  while  there  was  yet 
but  one  township  in  it,  the  court  said  that 
it  apprehended  the  rule  to  be  that  an  un- 
constitutional and  void  law  may  yet  be  color 
of  authority  to  support,  as  against  anybody 
but  the  state,  a  public  or  private  corpora- 
tion de  facto,  where  such  corporation  is  of 
the  kind  which  is  recognized  by,  and  its 
existence  is  consistent  with,  the  paramount 
law  and  the  general  system  of  law  in  the 
state.  It  distinguished  Norton  v.  Shelby 
County  upon  the  ground  that  the  board  of 
commissioners  involved  in  that  case  was  a 
body  not  known  to  the  Constitution  of 
the  state,  and  was  an  anomaly  in  its 
system  of  administration  of  county  af- 
fairs, and  also  called  attention  to  the 
fact  that  in  that  case  it  appeared  that 
the  validity  of  the  act  purporting  to  create 
the  board  was  assailed  in  judicial  proceed- 
ings within  a  month  after  its  passage. 

In  Speer  v.  Kearney  County,  32  5.  C.  A. 
101,  60  U.  S.  App.  38,  88  Fed.  749,  the 
court  expressed  the  opinion  that,  even  if  a 
I  township  were  organized  under  an  uncon- 
stitutional law,  that  law,  until  it  was  chal- 
lenged or  declared  void  by  the  judicial  de- 
partment of  the  government,  was  sufficient 
to  confer  color  of  legality  upon  the  town- 
ship; and  that  it  was  still  a  de  facto  organ- 
ization whose  acts  and  contracts  are  valid 
BO  far  as  they  involve  the  interests  of  the 
public  and  of  third  persons  who  have  relied 
upon  them.  This,  however,  was  obiter  as 
there  was  another  ground  for  the  decision. 

In  Riley  v.  Garfield  Twp.  64  Kan.  463, 
38  Pac.  560,  58  Kan.  299,  49  Pac.  86,  it  was 
held  that  a  county  was  a  de  facto  organiza- 
tion from  the  time  of  the  passage  of  tto 
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mere  verbal  distinction.  The  fact  remainii 
that  the  acts  of  the  incumbents  of  such  so- 
called  offices  are  as  potent,  so  far  as  the  pub- 
lic is  concerned,  aa  are  the  acts  of  any  d« 
jure  officer  who  performs  the  duties  of  a 
legally  existing  office.  In  my  judgment  the 
same  public  policy  which  requires  obedi- 
ence from  the  citizen  to  the  provisions  of  a 
public  statute  which  creates  a  municipality, 
and  proTides  for  its  government,  even  though 
unconstitutional,  so  long  as  it  has  not  re- 
ceived judicial  condemnation,  equally  justi- 
fies his  obedience  to  every  other  law  which 
the  l^islature  has  seen  fit  to  enact,  until 
such  law  has  been  judicially  declared  to  be 
invalid.  I  conclude  that  an  officer  appointed 
under  authority  of  a  statute  to  fill  an  office 
created  by  the  statute  is  at  least  a  de  facto 


officer,  and  that  acts  done  by  him  antecedent 
to  a  judicial  declaration  that  the  statute  is 
unconstitutional  and  valid,  so  far  as  they  in- 
volve the  interests  of  the  public  and  third 
persons;  that  the  doctrine  promulgated  by 
the  supreme  court  in  State,  Flaueher,  Prose- 
cutor, V.  Camden  rests  upon  an  unsound 
basis,  and  should  not  be  followed. 

The  judgment  under  review  must  be  af- 
firmed for  the  reason  stated  in  the  opinion 
delivered  in  the  court  below,  namely,  that 
the  board  of  police  commissioners  of  Bay- 
onne,  at  the  time  of  its  dismissal  of  the 
plaintiff  in  error  frcm  the  municipal  police 
force,  was  a  de  facto  body,  and  its  action 
therefore  valid  as  against  him. 


act  purporting  to  create  it,  and  that  bonds 
issued  by  its  officers  were  binding  upon  the 
township  subsequently  erected  out  of  the  ter- 
ritory included  within  the  county,  after  the 
statute  creating  the  county  had  been  de- 
clared unconstitutional  for  the  reason  that 
the  territory  included  was  of  less  area  than 
that  prescribed  by  the  Constitution.  The 
court  emphasized  the  facts  that  the  legality 
of  the  county  had  been  frequently  recog- 
nized by  the  legislature,  and  that  refund- 
ing bonds  had  been  issued  in  the  same  man- 
ner as  in  other  counties,  and  also  called  at- 
tention to  the  fact  that  the  element  of  un- 
constitutionality was  entirely  outside  of  the 
act  itself,  hidden  and  obscured,  and  could 
be  discovered  only  by  ascertaining  the  actual 
area  of  the  county.  This  decision  was  fol- 
lowed in  Garfield  Twp.  v.  Finnup,  8  Kan. 
App.  771,  61  Pac  812. 

In  School  Dist.  No.  25  v.  State,  29  Kan. 
57,  a  school  district  was  held  to  have  a 
de  facto,  though  not  a  ds  jure,  existence,  so 
that  its  successor  was  liable  for  bonds  issued 
by  it. 

The  unconstitutionality  of  a  law  estab- 
lishing a  new  county  cannot  be  inquired 
into  upon  a  motion  to  quash  an  indictment 
found  in  a  court  of  such  county.  State  v. 
Rich,  20  Mo.  393. 

A  board  of  education  which  has  been  long 
recognised  as  a  legal  body  cannot  avoid  lia- 
bility on  bonds  issued  on  behalf  of  its  school 
district  by  showing  that  the  district  was 
not  l^ally  organizeid,  sines  the  board  must 
be  regarded  as  a  de  facto  one  whose  right 
to  act  none  but  the  state  is  competent  to 
question.  Franklin  Ave.  German  Sav.  Inst. 
V.  Board  of  Education,  76  Mo.  408. 

The  original  provisional  municipal  gov- 
ernment of  Okluioma  was  not  a  de  facto 
municipal  corporation,  and  had  no  power  to 
contract  or  bind  itself  or  successors  by  any 
agreement  prior  to  the  act  of  Congress  of 
May  2,  1890,  which  for  the  first  time  au- 
thorized municipal  corporations  in  Okla- 
homa. But  the  provisional  government  be- 
came a  de  facto  corporation  from  and  after 
that  date.  Blackburn  v.  Oklahoma  City,  1 
Okla.  292,  31  Pac.  782,  33  Pac.  708. 

In  Dubuque  Female  College  v.  Dubuque, 
13  lova,  555,  it  was  held  that  the  officers 
of  a  school  district  created  and  established 
1SL.B^(NJ3.) 


by  a  valid  constitutional  act  could  ratify  a 
contract  made  by  the  trustees  of  a  district 
attempted  to  be  created  by  an  unconstitu- 
tional act.  The  court  took  the  position  that 
the  trustees  who  made  the  contract  were 
de  facto  officers,  notwithstanding  that  the 
statute  purporting  to  create  the  district  for 
which,  they  attempted  to  act  was  unconstitu- 
tional. As  a  matter  of  fact  the  invalidity 
of  the  act  had  been  declared  three  days  be- 
fore the  contract  in  question,  though  the 
court  lays  no  particular  emphasis  on  that 
fact. 

In  Fowler  v.  Bebe6,  9  Mass.  231,  6  Am. 
Dec.  62,  it  was  held  that  a  sheriff  of  a  new 
county  appointed  by  the  governor  prior  to 
the  time  when  the  act  creating  we  new 
county  went  into  effect  was  a  (fe  facto  of- 
ficer prior  to  the  latter  date,  notwithstand- 
ing the  contention  that  there  was  no  county 
and  no  such  office  as  sheriff  in  existence 
until  that  dato. 

In  Com.  V.  Fowler,  10  Mass.  291,  the  court 
held  in  a  quo  warranto  proceeding  that  ap- 
pointments of  officers  for  a  new  county  be- 
fore the  statute  creating  the  county  went 
into  effect  were  void.  This  decision  of  course 
did  not  involve  the  question  whether  the  in- 
cumbent was  a  de  facto  officer;  but  the  court 
said,  incidentally,  that  no  nublic  incon- 
venience need  be  apprehended  from  the  prin- 
ciples established  by  the  decision,  for,  so 
long  as  the  incumbents  of  the  county  offices 
were  de  facto  officers  under  the  appointment, 
their  official  acts  were  lawful. 

There  are  many  other  cases  not  cited  in 
this  note  which  apply  the  principle  that  the 
legal  existence  of  a  municipal  corporation 
cannot  be  collaterally  assailed  by  a  private 
individual.  This  is  frequently  stated  aa  a 
distinct  principle  and  without  reference  to 
the  rules  relating  to  de  facto  officers.  The 
cases  cited  under  this  heading  are  referred 
to  because  the  form  in  which  the  decisions 
were  rendered  suggests  the  apparent  dis- 
crepancy between  the  doctrine  which  holds 
that  a  de  jure  office  is  a  condition  of  a  de 
facto  officer  and  the  principle  which  pre- 
vents a  private  individual  from  collaterally 
assailing  the  legal  existence  of  a  municipal 
corporation,  or  at  least  the  necessity  of 
recognizing  the  latter  as  a  practical  excep- 
tion to  the  former. 
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PENNSYLVANIA  RAILROAD  COMPANY 

V. 

COUNTY  OF  PHILADELPHIA,  Appt. 

(220  Pa.  100,  68  Atl.  676.) 

Oonstitntlonal  lair  —  regnlatlon  of  pas- 
senger rates. 

1.  A  2-cent  paasenger-rate  act  violates  a 
constitutional  provision  forbidding  the  leg- 
islature to  do  injustice  to  the  corporators 
of  the  railroad  company  by  the  alteration 
of  rates,  when,  although. not  amounting  to 
actual  confiscation,  it  has  an  inevitable 
tendency  thereto. 

Appeal  —  findings  —  reasonableness  of 
passenger  rate. 

2.  Whether  the  imposition  of  a  2-cent 
passenger  rate  upon  a  railroad  company  has 
a  tendency  to  confiscate  its  property  is  a 
question  of  fact,  upon  which  the  findings  of 
the  trial  court  are  not  to  be  disturbed  un- 
less shown  to  be  clearly  erroneous. 


Carriers  —  right  to  reasonable  compen- 
sation. 

3.  Public-service  corporations  in  Pennsyl- 
vania are  entitled  to  look  for  a  rate  of  re- 
turn, if  their  property  will  earn  it,  not  less 
than  the  legal  rate  of  interest;  and  a  system 
of  charges  that  yields  no  more  income  than 
is  fairly  requisite  to  maintain  the  plant, 
pay  fixed  charges  and  operating  expenses, 
provide  a  suitable  sinking  fund  for  the  pay- 
ment of  debts,  and  pay  a  fair  profit  to  the 
owners  of  the  property,  is  not  unreasonable. 
Statutes  —  presumption  of  oonstitotlon- 

ality. 

4.  The  presumption  of  the  constitutional- 
ity of  a  2-oent  passenger-rate  act  may  be  re- 
butted by  very  slight  evidence  when  it  was 
passed  without  investigation  and  in  obedi- 
ence to  popular  agitation,  not  only  in  the 
state,  but  over  the  whole  country. 
Carriers  ^  reasonableness    of    rates  — 

bow  determined. 

5.  In  determining  whether  a  2-cent  passen- 
ger rate  is  reasonable,  the  receipts  from  the 
passenger  traffic  may  be  treated  as  a  sepa- 


Caae  Note.  —  Elements  entering  into 
determination  of  reasiynableness  of 
railroad  rates  prescribed  by  the  state 
for  local  tratHc. 

It  is  presupposed,  for  the  purposes  of  this 
note,  that  the  power  of  ttie  state  to  regulate 
rates  for  local  business  is  not  restricted  by 
any  charter  or  other  contract  or  obligation 
with  the  company  complaining  of  the  rates 
in  question,  but  is  unrestricted  except  by 
the  condition  that  the  rates  established 
must  not  be  so  unreasonable  as  to  amount 
to  the  taking  of  property  without  due 
process  of  law.  The  note  is  also  confined  to 
the  reasonableness  of  the  rates  as  affected 
by  their  amount,  and  does  not  consider  the 
question  of  discrimination.  The  earlier 
cases  on  the  subject  here  considered  are 
treated  in  a  note  to  Winchester  &  L.  Tump. 
Road  Co.  V.  Croxton,  S3  L.R.A.  183  et  seq., 
and  only  cases  decided  since  that  note  are 
included  herein. 

As  to  validity  of  statutes  requiring  issu- 
ance of  mileage  books  at  reduced  rates,  see 
note  to  Com.  ex  rel.  Anderson  v.  Atlantic 
Coast  Line  R.  Co.  7  L.R.A.(N.S.)   1086. 

In  some  states,  as  in  Texas,  the  statute 
expressly  confers  power  upon  the  courts  to 
revise  rates  established  by  the  state  railroad 
commission,  and  to  set  them  aside  if  "un- 
just and  unreasonable;"  and,  under  such  a 
statute,  it  has  been  held  that  a  rate  may  be 
found  to  be  "unjust  and  unreasonable" 
though  it  is  not  so  low  as  to  be  confiscatory 
or  to  amount  to  a  taking  of  property  with- 
out due  process  of  law.  Railroad  Commis- 
sion V.  Houston  &  T.  C.  R.  Co.  90  Tex.  340, 
38  S.  W.  750. 

Wlien,  however,  as  is  usually  the  case,  the 
statutes  fixing  rates,  or  empowering  a  com- 
mission to  do  so,  does  not  expressly  confer 
the  power  of  review  upon  the  courts,  it  is 
necessary,  in  order  to  justify  their  interfer- 
ence at  the  instance  of  the  railioad  coni;Kiny 
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affected,  upon  the  ground  that  the  rates  are 
unjust  and  unreasonable,  that  they  should 
be  so  unjust  and  unreasonable  as  to  amount 
to  a  taking  of  property  without  due  process 
of  law  in  violation  of  the  Constitution.  It 
has  been  held,  however,  that  they  need  not 
be  confiscatory  in  order  to  be  unreasonable 
in  this  sense.  Southern  P.  Co.  v.  Railroad 
Comrs.  78  Fed.  236. 

The  ultimate  criterion  of  the  reasonable- 
ness of  the  rates  in  tlie  sense  just  alluded  to 
is  their  sufficient  or  insufficiency,  in  con- 
nection with  the  body  of  rates  applicable  to 
local  business  generally,  to  provide  a  reason- 
able return  or  income  upon  the  proper^ 
employed  in  the  local  business. 

In  the  application  of  this  criterion,  there 
arise  many  subsidiary  questions  as  to  proper 
elements  and  factors  to  be  taken  into  con- 
sideration and  as  to  proper  methods  and 
bases  of  calculation  to  be  employed.  These 
subsidiary  questions,  however,  relate  to  and 
are  to  be  classified  with  reference  to  the 
three  following  principal  questions,  which 
must  be  answered  before  the  criterion  can 
be  applied,  viz.:  (1)  Upon  what  amount 
is  the  return  or  income  to  be  calculated  T 
(2)  What  is  the  minimum  ratio  of  return 
or  income  upon  that  amount  that  would  be 
reasonable?  (3)  Are  the  rates  in  question 
sufficient,  in  connection  with  the  other  rates 
applicable  to  local  business,  to  produce  the 
minimum  ratio  of  return,  ascertained  in 
answer  to  the  second  question,  upon  the 
amount  ascertained  in  answer  to  the  first 
question  ? 

Before  taking  up  these  questions  in  their 
order,  it  is  necessary  to  refer  to  a  principle 
that  applies  to  all  of  them,  viz.:  That  it 
will  be  presumed  that  local  rates  fixed  by  a 
state  statute,  or  by  a  state  railroad  commis- 
sion under  the  authority  of  such  a  statute, 
are  reasonable;  and  the  burden  is  upon  the 
railroad  company  to  show  the  contrary. 
Minneapolis  &  St.  L.  R.  Co.  v.  Minnesota, 
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rate  subject  of  examination  and  regulation, 
and  the  other  sources  of  revenue  of  the 
company  excluded. 

<Mestrezat,  Stewart,  and  Potter,  J  J.,  dis- 
sent.) 

(January  20,   1008.) 

APPEAL  by  defendant  from  a  decree  of 
the  Court  of  Common  Fleas,  No.  4,  for 
Philadelphia  County  enjoining  the  enforce- 
ment of  a  statute  regulating  railroad  pas- 
senger rates.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  Andrew  W.  Crawford,  Ernent 
lAwengrund,  J.  Howard  CSendell,  and 
M.  Hampton  Todd,  Attorney  General,  for 
appellant: 

The  legislature  has  the  right  to  regulate 
the  charges  of  railroad  companies. 

Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  51  L. 
ed.  933,  27  Sup.  Ct.  Rep.  585;  Granger  Cases 


(Munn  y.  Illinois)  94  U.  S.  136,  24  L.  ed. 
88;  Ruggles  v.  Illinois,  108  U.  S.  626,  27  L. 
ed.  812,  2  Sup.  Ct.  Rep.  832;  Illinois  C.  R. 
Co.  V.  Illinois,  108  U.  S.  641,  27  L.  ed.  818, 
2  Sup.  Ct.  Rep.  839 ;  Stone  v.  Farmers'  Loan 
i,  T.  Co.  U6  U.  S.  347,  29  L.  ed.  660,  6 
Sup.  Ct.  Rep.  334,  388,  1191;  Stone  t.  New 
Orleans  &  N.  £.  R.  Co.  116  U.  S.  362,  29  L. 
ed.  661,  6  Sup.  Ct.  Rep.  349,  391 ;  Dow  v. 
Beidelman,  126  U.  S.  680,  31  L.  ed.  841,  1 
Inters.  Com.  Rep.  66,  8  Sup.  Ct.  Rep.  1028 ; 
Charlotte,  C.  A  A.  R.  Co.  v.  Gibbes,  142  U. 
S.  386,  36  L.  ed.  1051,  12  Sup.  Ct.  Rep.  255; 
Chicago  ft  G.  T.  R.  Co.  v.  Wellman,  143  U. 
S.  339,  36  L.  ed.  176,  12  Sup.  Ct.  Rep.  400; 
Fearsall  v.  Great  Northern  R.  Co.  161  U.  8. 
646,  40  L.  ed.  838,  16  Sup.  Ct.  Rep.  705; 
Louisville  ft  N.  R.  Co.  v.  Kentucky,  161  U. 
S.  677,  40  L.  ed.  849,  16  Sup.  Ct.  Rep.  714; 
Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep. 
115;  Minneapolis  ft  St.  L.  R.  Co.  t.  Minoe- 
soU,  186  U.  S.  257,  46  L.  ed.  1151,  22  Sup. 


186  U.  S.  257,  46  L.  ed.  1151,  22  Sup.  Ct. 
Rep.  900;  Chicago,  M.  ft  St.  P.  R.  Co.  v. 
Tompkins,  176  U.  S.  167,  44  L.  ed.  417,  20 
Sup.  Ct.  Rep.  336;  Ex  parte  Young,  209  U. 
S.  123,  62  L.  ed.  — ,  13  L.R.A.(N.S.)  932,  28 
Sup.  Ct.  Rep.  441;  Southern  R.  Co.  v.  At- 
lanta Stove  Works,  128  Ga.  207,  57  S.  E. 
429;  Southern  R.  Co.  v.  Hunt  (Ind.  App.) 
83  N.  K  721 ;  Steenerson  v.  Great  Northern 
R.  Co.  69  Minn.  353,  72  N.  W.  713. 

Basis  upon  which  the  return  or  income  is  to 
be  computed. 

\Miile  there  is  much  uncertainty  as  to  the 
proper  methods  of  ascertaining  the  valua- 
tion, it  seems  now  to  be  settled  by  the  au- 
thorities that  the  amount  upon  which  the 
rates  must  produce  a  reasonable  return  in 
order  to  meet  the  test  of  reasonableness  is 
the  value  of  the  railroad  property  employed 
in  the  local  or  intrastate  business;  and  that 
the  amount  of  capitalization  and  indebted- 
ness or  original  cost  is  material  and 
relevant  only  so  far  as  it  may  tend  to  show 
the  value  of  the  property. 

Thus,  in  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819, 18  Sup.  Ct.  Rep.  418,  the  court 
said:  "We  hold,  however,  that  the  basis  of 
all  calculations  as  to  the  reasonableness  of 
rates  to  be  charged  by  a  corporation  main- 
taining a  highway  under  legislative  sanc- 
tion must  be  the  fair  value  of  the  property 
being  used  by  it  for  the '  convenience  of  the 
public.  And,  in  order  to  ascertain  that 
value,  the  original'  cost  of  construction,  the 
amount  expended  in  permanent  improve- 
ments, the  amount  and  market  value  of  its 
bonds  and  stock,  the  present  as  compared 
with  the  original  cost  of  construction,  the 
probable  earning  capacity  of  the  property 
under  particular  rates  prescribed  by  statute, 
and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration, 
and  are  to  be  given  such  weight  as  may  be 
16  L.R.A.(N.S.> 


just  and  right  in  each  case.  We  do  not  say 
that  there  may  not  be  other  matters  to  be 
regarded  in  estimating  the  value  of  the 
property." 

This  doctrine  is  also  recognized  in  Sea- 
board Air  Line  R.  Co.  v.  Railroad  Commis- 
sion, 155  Fed.  792. 

More  specifically,  the  court,  in  the  Smyth 
Case,  said  that  railroad  rates  should  be  fixed 
with  reference  to  the  fair  value  of  the  prop- 
erty used  and  services  rendered,  and  not 
merely  to  pay  expenses,  interest,  and  divi- 
dends, nor  in  order  to  realize  profits  upon 
an  excessive  valuation  or  a  fictitious  capi- 
talization. 

The  fundamental  question  in  determining 
the  reasonableness  of  the  rates  fixed  by  a 
state  railroad  commission  is  whether  the 
rates  prescribed  by  the  state  will  pay  the 
expense  of  doing  local  business  and  leave  to 
the  carrier  a  reasonable  compensation  on 
the  fair  value  of  the  property  which  it  em- 
ploys in  performing  the  service.  Northern 
P.  R.  Co.  V.  Keyes,  91  Fed.  47. 

So,  it  has  been  held  that  the  amount  upon 
which  the  return  is  to  be  calculated  is  not 
the  past  or  future  value,  nor  the  original 
cost,  but  the  amount  which  it  would 
cost  to  duplicate  the  property. 

Thus,  in  estimating  the  value  of  railroad 
property  for  the  purpose  of  determining  tlie 
reasonableness  of  rates  fixed  by  a  railroad 
commission,  the  court  must  not  take  what 
its  value  was  in  the  past,  nor  what  it  would 
cost  to  duplicate  it,  nor  its  probable  future 
value;  but  the  estimate  must  be  based  on  its 
present  value.  Matthews  v.  Corporation 
Comrs.  106  Fed.  7. 

The  reasonableness  of  rates  is  to  be  de- 
termined by  ascertaining  what,  under  all 
the  circumstances,  is  a  reasonable  income 
on  the  cost  of  reproducing  the  road  at  the 
present  time.  Steenerson  v.  Great  Northern 
R.  Co.  supra. 

The  original  cost  of  the  road,  the  amount 
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Ct.  Rep.  900;  Minneapolis  ft  St  L.  R.  Co. 
V.  Minnesota,  193  U.  S.  53,  48  L.  ed.  614,  24 
Sup.  Ct.  Rep.  396;  Chicago,  B.  &  Q.  R.  Co. 
V.  Illinois,  200  U.  S.  661,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341;  Atlantic  Coast  Line  R. 
Co.  T.  Florida,  203  U.  S.  266,  61  L.  ed.  174, 
27  Sup.  Ct.  Rep.  108;  Seaboard  Air  Line 
R.  Co.  V.  Florida,  203  U.  S.  261,  61  L. 
ed.  176,  27  Sup.  Ct.  Rep.  109;  Reagan  v. 
Farmers'  Loaa  ft  X.  Co.  154  U.  S.  .362,  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  560,  14  Sup. 
Ct.  Rep.  1047;  St.  Louis  ft  S.  F.  R.  Co.  t. 
Gill,  156  U.  S.  649,  30  L.  ed.  667,  16  Sup.  Ct. 
Rep.  484. 

The  presumption  in  favor  of  the  rate 
specified  is  very  strong.  The  company  must 
clearly  show  that  it  is  so  unjust  as  to  be 
"confiscatory." 


Chesapeake  ft  F.  Teleph.  Co.  ▼.  Manning, 
186  U.  S.  238,  46  L.  ed.  1144,  22  Sup.  Ct. 
Rep.  881;  Minneapolis  ft  St.  L.  R.  Co.  ▼. 
MinnesoU,  186  U.  S.  267,  46  L.  ed.  1151. 
22  Sup.  Ct.  Rep.  900;  Chicago,  M.  ft  St.  P. 
R.  Co.  r.  Tompkins,  176  U.  S.  167,  44  L.  ed. 
417,  20  Sup.  Ct.  Rep.  336;  Lake  Shore  ft 
M.  S.  R.  Co.  y.  Smith,  173  U.  S.  684,  43  L. 
ed.  858,  19  Sup.  Ct  Rep.  566;  San  Diego 
Land  ft  Town  Co.  v.  Jasper,  189  U.  S.  439, 
47  L.  ed.  892,  23  Sup.  Ct.  Rep.  671 ;  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  supra;  Steenerson  v.  Great 
Northern  R.  Co.  69  Minn.  363,  72  N.  W.  713 ; 
State  ex  rel.  Ellis  v.  Atlantic  Coast  Line  R. 
Co.  48  Fla.  146,  37  So.  667;  State  ex  rel. 
Ellis  V.  Jacksonville  ft  S.  W.  R.  Co.  48  Fla. 
153,  37  So.  658. 


of  its  present  fixed  charges,  and  its  history 
are  material  only  so  far  as  they  tend  to 
show  what  it  would  now  cost  to  reproduce 
the  road.    Ibid. 

Neither  the  amount  of  fixed  charges,  nor 
the  amount  at  which  the  road  sold  years  ago 
on  a  mortgage  foreclosure,  nor  the  dividends 
guaranteed  by  the  lessee  of  the  road,  fur- 
nish the  criterion.    Ibid. 

A  special  demurrer  was  sustained  in 
Houston  ft  T.  C.  R.  Co.  v.  Storey,  149  Fed. 
499,  to  the  paragraph  of  the  bill  in  which 
the  plaintiff  claimed  a  right  to  earn  an 
amount  sufficient  to  provide  a  sinking  fund 
for  the  discharge  of  its  indebtedness,  in  ad- 
dition to  paying  interest  thereon. 

In  Houston  ft  T.  C.  R.  Co.  v.  Storey, 
supra,  the  court,  upon  the  ground  that  every 
pertinent  fact  or  circumstance  which  would 
have  a  tendency  to  enable  the  court  to  ar- 
rive at  the  fair  valuation  of  the  railroad 
property  should  be  considered  in  determin- 
ing the  reasonableness  of  the  rates  pre- 
scribed by  a  railroad  commission,  overruled 
a  special  demurrer  to  the  allegations  of  the 
bill  with  respect  to  the  value  of  stocks  and 
bonds. 

The  reasonable  cost  of  construction  is  to 
be  considered  in  determining  the  fair  value 
of  the  company's  property,  which  is  an  ele- 
ment entering  into  the  question  of  the  rea- 
sonableness of  the  rate;  but  the  cost  of  con- 
struction is  not  to  be  deducted  from  the 
earnings  under  the  proposed  rates,  in  ascer- 
teining  if  those  rates  are  reasonable.  State 
ex  rel.  State  Railroad  Comrs.  v.  Seaboard 
Air  Line  R.  Co.  48  Fla.  129,  37  So.  314. 

In  the  following  cases  the  courts  appar- 
ently considered  the  reasonableness  of  the 
rates  with  reference  to  the  original  cost  of 
the  road,  or  with  reference  to  the  sufliciency 
of  the  rates  to  pay  interest  on  bonded  in- 
debtedness or  dividends  on  stock,  without 
expressly  recognizing  that  the  present  val- 
uation of  the  property  is  the  amount  upon 
which  the  return  must  be  computed.  As 
already  pointed  out,  however,  the  original 
cost  and  the  amount  of  capitalization  and 
indebtedness  may  be  relevant  upon  the  ques- 
tion of  present  valuation,  and  were,  perhaps, 
merely  considered  for  that  purpose  in  these 
16  LJl.A.(N.S.) 


cases.  At  all  events,  in  the  light  of  the  ex- 
press stetement  on  the  point  in  the  case 
already  cited,  that  seems  to  be  tiie  only 
legitimate  purpose  for  which  they  may  be 
considered. 

In  Reagan  v.  Farmers'  Loan  ft  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com. 
Rep.  660,  14  Sup.  Ct  Rep.  1047,  the  court 
said  that  a  general  averment  in  a  bill  by  a 
railroad  company  that  a  tariff,  as  estab- 
lished by  the  state  commissioners,  is  unjust 
and  unreasonable,  was  jiupported  by  the  ad- 
mitted facts  that  the  road  cost  far  more 
than  the  amount  of  the  stock  and  bonds  out- 
standing; that  such  stock  and  bonds  repre- 
sented money  in  its  construction;  that  there 
had  been  no  waste  or  mismanagement  in  the 
construction  or  operation;  that  supplies  and 
labor  have  been  purchased  at  the  lowest  pos- 
sible price  consistent  with  the  successful 
operation  of  the  road;  that  the  fates  volun- 
tarily fixed  by  the  company  have  been  for 
ten  years  steadily  decreasing  until  the  ag- 
gregate decrease  has  been  more  than  50  per 
cent;  that,  under  such  rates,  the  stock 
representing  %  of  the  value  has  never 
received  any  dividends,  and  that  for  the  last 
three  years  the  earnings  above  operating 
expenses  have  been  insufficient  to  pay  the 
interest  on  the  bonded  debt,  and  that  the 
proposed  teriff,  as  enforced,  will  so  diminish 
the  earnings  that  they  will  not  pay  %  the 
interest  on  the  bonded  debt  above  uie  oper- 
ating expenses. 

In  Dow  V.  Beidelman,  125  U.  S.  680,  31 
L.  ed.  841,  2  Inters.  Com.  Rep.  56,  8  Sup. 
Ct.  Rep.  1028,  where  a  reorganized  railroad 
corporation  was  complaining  of  a  stetute 
which  prescribed  a  maximum  passenger  rate 
of  3  cento  a  mile,  the  court  said  that  it 
could  not  hold  that  rate  unreasonable  mere- 
ly because,  upon  the  basis  of  the  present 
traffic,  it  would  produce  less  than  IVi  per 
cent  net  yearly  income  on  the  original  cost 
of  the  road,  and  only  a  little  more  than  2 
per  cent  on  the  amount  of  its  bonded  debt, 
in  the  absence  of  any  evidence  as  to  how 
much  the  bonds  cost,  or  as  to  the  amount  of 
the  capitel  stock  of  the  corporation  as  re- 
organized, or  as  to  the  sum  paid  for  the 
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In  determining  whether  a  rate  is  reason- 
able, the  entire  traffic  of  every  kind  must  be 
taken  into  consideration. 

Chicago  A  G.  T.  R.  Co.  v.  Wellman,  supra ; 
Missouri  P.  R.  Co.  v.  Smith,  60  Ark.  221, 
5  Inters.  Com.  Rep.  348,  29  S.  W.  7S2;  At- 
lantic Coast  Line  R.  Co.  t.  North  Carolina 
Corp.  Commission,  supra;  Com.  v.  Covington 
ft  C.  Bridge  Co.  14  Ky.  L.  Rep.  836,  21  S.  W. 
1042;  St.  Louis  ft  S.  F.  R.  Co.  v.  Gill,  supra; 
Minneapolis  ft  St.  L.  R.  Co.  v.  Minnesota, 
I8«  U.  S.  257,  46  L.  ed.  115,  22  Sup.  Ct. 
Rep.  900;  Covington  ft  L.  Tump.  Road  Co. 
V.  Sandford,  164  U.  S.  596,  41  L.  ed.  666,  17 
Sup.  Ct.  Rep.  198;  Brabham  v.  Atlantic 
Coast  Line  R.  Co.  11  Inters.  Com.  Rep.  464; 
Artz  V.  Seaboard  Air  Line  R.  Co.  11  Inters. 
Com.  P^p.  458;  Chicago  ft  St.  P.  R.  Co.  v. 


Smith,  110  Fed.  473;  Matthews  r.  Corpora- 
tion Comrs.  106  Fed.  7;  Railroad  Commission 
Cases,  116  U.  S.  307,  29  L.  ed.  636,  6  Sup. 
Ct.  Rep.  334,  388,  1191;  Savannah  Bureau 
of  Freight  ft  Transportation  v.  Charleston 
ft  S.  R.  Co.  7  Inters.  Com.  Rep.  601 ;  Railroad 
ft  Warehouse  Comrs.  v.  Eureka  Springs  R. 
Co.  7  Inters.  Com.  Rep.  69. 

The  plaintiff  is  not  necessarily  entitled 
to  6  per  cent  on  its  capital.  The  reasonable 
rights  of  the  traveling  public  mtist  be  pro- 
tected. 

Covington  ft  L.  Tump.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  578,  41  L.  ed.  560,  17  Sup.  Ct. 
Rep.  198;  Brymer  v.  Butler  Water  Co.  179 
Pa.  231,  36  L.R.A.  260,  36  Atl.  249;  Dow 
V.  Beidelman ;  Steenerson  ▼.  Great  Northern 
R.  Co.;   Matthews  v.  Corporation  Comrs.; 


road  by  the  reorganized  corporation  or  its 
trustees. 

In  Ball  T.  Rutlana  R.  Co.  93  Fed.  513,  the 
court  seems  to  have  held  that  the  railroad 
company  in  question  was  protected  by  con- 
tract against  the  establishment  of  rates  by 
the  state  which  would  reduce  the  dividends 
on  the  capital  stock  below  12  per  cent,  but 
said,  in  effect,  that,  even  if  this  were  not  so, 
2  per  cent  dividends  on  the  preferred  stock 
without  any  dividend  reaching  to  the  com- 
mon stock  would  be  far  within  a  reasonable 
return  upon  the  investment  of  the  stock- 
holders and  far  below  what  the  legislature 
could  regulate  away.  The  court  made  no 
reference,  in  this  connection,  to  the  ques- 
tion as  to  whether  the  capitalization  repre- 
sented a  fair  valuation  of  the  property. 

In  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Smith, 
110  Fed.  473,  the  court  said  that,  when 
the  earnings  of  a  railroad  conducted  effi- 
ciently, economically,  and  honestly,  with 
operating  expenses  in  no  case  greater  than 
such  efficient,  economical,  and  honest  man- 
agement requires,  are  insufficient  to  pay  one 
half  the  interest  on  a  valid  debt  contracted 
in  a  careful,  economical,  and  honest  ad- 
ministration of  the  company's  business, 
then  a  schedule  of  proposed  rates  which 
materially  reduces  these  earnings  is  un- 
just and  unreasonable. 

In  Wallace  v.  Arkansas  C.  R.  Co.  55  C. 
C.  A.  192,  118  Fed.  422,  it  was  held  that 
complainant  was  entitled  to  an  injunction 
restraining  a  board  of  railroad  commission- 
ers from  putting  a  certain  freight  tariff  into 
effect,  in  the  absence  of  any  denial  of  the 
all^ations  of  the  bill  that  such  tariff  would 
reduce  the  plaintifTs  earnings  to  such  an 
extent  as  would  amount  to  a  taking  of 
property  for  public  use  without  just  com- 
pensation, because  the  income  which  the 
complainant  was  deriving  from  all  sources 
hv  the  use  of  its  property  was  not  suffi- 
cient, under  the  existing  schedule  of  rates, 
to  enable  it  to  pay  its  operating  expenses, 
taxes,  and  fixed  charges;  and  that  the 
proposed  schedule  would  yield  far  less  than 
the  existing  schedule. 

The  amount  at  which  railroad  property 
is  returned  by  its  officers  for  the  purposes 
15  LJLA.(N.S.) 


of  taxation  does  not  estop  the  eompany  to 
claim  a  greater  valuation  for  the  purposes 
of  determining  the  reasonableness  of  rates, 
though  it  is  relevant  on  that  question. 
Louisville  ft  N.  R.  Co.  v.  Brown,  123  Fed. 
946. 

While,  as  subsequently  shown,  the  earn- 
ings and  profits  from  interstate  business 
cannot  be  considered  in  determining  whether 
the  rates  in  question  will  produce  a  return 
or  income  on  the  value  of  the  property  em- 
ployed in  the  local  business,  ih«  interstate 
and  foreign  business  may,  and  should,  be 
considered  in  determining  the  proportion 
of  the  value  of  the  property  of  the  com- 
pany assignable  to  local  business,  and  for 
other  purposes.  State  ex  rel.  State  Rail- 
road Comrs.  V.  Seaboard  Air  Line  R.  Co. 
supra. 

Minimum  ratio  of  income  or  return. 

It  may  be  thought  that  some  of  the  cases 
cited  under  the  preceding  division,  which 
discuss  the  reasonableness  of  the  rates  with 
reference  to,  their  sufficiency  to  produce 
interest  on  bonded  indebtedness  or  dividends 
on  capital  stock,  would  have  been  more 
appropriately  cited  under  the  present  head- 
ing. But  it  will  be  seen  that  the  question 
whether  that  is  the  proper  test  to  be  applied 
is  but  another  form  of  the  question  whether 
the  basis  of  calculation  is  the  value  of  the 
property,  or  the  amount  of  the  indebtedness 
and  capitalization;  and,  for  that  reason,  the 
cases  were  treated  in  the  other  division.  An 
appropriate  case  for  this  division  is  one 
which,  after  holding  that  the  value  of  the 
property  is  the  basis  upon  which  the  income 
or  return  is  to  be  calculated,  proceeds  to  in- 
quire. What  is  the  minimum  ratio,  or  divi- 
dend on  that  ground,  which  would  be 
reasonable? 

In  Steenerson  v.  Great  Northern  R.  Co.  69 
Minn.  353,  72  N.  W.  713,  where  the  court, 
as  already  shown,  held  that  the  cost  of  re- 
production was  the  basis  upon  which  the  re- 
turn or  income  was  to  be  computed,  and, 
after  further  holding  that  the  Great  North- 
en  Railroad  Companjr   wM  not  entitled  to 
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and  Chicago,  M.  It.  St.  P.  R.  Co.  t.  Tomp- 
kins,— supra. 

The  power  to  regulate  charges,  which  is 
one  of  the  police  powers  of  the  state,  cannot 
be  bartered  away  by  the  legislature. 

Cooley,  Const.  Lim.  p.  283;  Butchers'  Un- 
ion S.  H.  &  L.  S.  L.  Co.  V.  Crescent  City 
L.  S.  L.  &  S.  H.  Co.  Ill  U.  S.  746,  28  L. 
ed.  686,  4  Sup.  Ct.  Rep.  652 ;  Mott  v.  Penn- 
sylvania R.  Co.  30  Pa.  9,  72  Am.  Dec.  664. 

Even  if  the  plaintiff  has  a  valid  contract 
of  exemption,  it  is  restricted  to  its  original 
line  between  Harrisburg  and  Pittsburg. 

Rochester  R.  Co.  v.  Rochester,  206  U.  S. 
236,  51  L.  ed.  784,  27  Sup.  Ct.  Rep.  469; 
San  Antonio  Traction  Co.  v.  Altgelt,  200  U. 
S.  304,  50  L.  ed.  492,  26  Sup.  Ct.  Rep.  261 ; 
Shields  v.  Ohio,  95  U.  S.  319,  24  L.  ed.  357; 
Maine  C.  R.  Co.  v.  Maine,  96  U.  S.  499,  24 
L.  ed.  836;  Atlantic  &  G.  R.  Co.  v.  Georgia, 
98  U.  S.  369,  26  L.  ed.  185;  Keokuk  t  VV. 
R.  Co.  T.  Missouri,  162  U.  S.  301,  38  L.  ed. 


450,  14  Sup.  Ct.  Rep.  692;  St.  Louis  k  S. 
P.  R.  Co.  v.  Gill,  supra ;  Yazoo  &  M.  Valley 
R.  Co.  V.  Adams,  180  U.  S.  1,  46  L.  ed.  395, 
21  Sup.  Ct.  Rep.  240. 

The  plaintiff  having  formally  accepted 
the  new  Constitution,  the  legislature  has 
the  "power  to  alter,  revoke,  or  annul"  the 
charter. 

Monongahela  Nav.  Co.  v.  Coon,  6  Pa.  37B, 
47  Am.  Dec.  474;  Com.  ex  rel.  O'Shea  v. 
Flannery,  203  Pa.  28,  62  Atl.  129;  Tyrone 
Gas  A  Water  Co.  v.  Tyrone,  196  Pa.  666, 
46  Atl.  134;  Hays  v.  Com.  82  Pa.  518. 

Messrs.  John  G.  Johnson  and  Francis 
I.  Gowen  for  appellee. 

Mitchell,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

It  may  be  conceded  that  the  legislature 
has  a  power  of  supervision  over  corporations 
exercising  quasi  public  functions  which  in 
general  includes  the  right  to  regulate  the 


earn  so  high  a  rate  of  interest  on  the  cost  of 
reproducing,  terminals  as  on  the  cost  of  re- 
producing the  other  portions  of  the  road, 
for  the  reason  that  the  speculative  and 
prospective  value  of  urban  and  suburban 
property  which  is  only  capable  of  earning 
a  very  small  income  at  present  enters  large: 
ly  into  the  cost  of  reproducing  such  termi- 
nals, held  that  an  income  of  2^4  per  cent  per 
annum  on  such  cost  was  not  unreasonably 
low;  and  that  6  per  cent  net  income  on  the 
cost  of  reproducing  the  rest  of  the  road  was 
not  unreasonably  low. 

In  Southern  R.  Co.  v.  McNeill,  155  Fed. 
787,  upon  an  application  to  continue  a  pre- 
liminary injunction,  the  court  assumed  that 
a  schedule  for  proposed  rates  for  intrastate 
business,  which,  upon  the  basis  of  the  busi- 
ness for  the  preceding  year,  would  produce 
only  a  net  income  of  39-100  of  1  per  cent 
upon  the  tax  valuation  of  the  property  be- 
fore allowing  anything  for  the  payment  of 
dividends  upon  stock  and  interest  on  the 
bonds,  was  unreasonable. 

A  system  of  railroad  rates  fixed  by  a  state 
commission,  which  would  return  only  a  fair 
profit  upon  a  valuation  of  the  railroad  prop- 
erty, based  upon  the  actual  cost  of  repro- 
ducing the  road,  and  which  permits  no  ac- 
count for  the  betterments  made  necessary  by 
the  growth  of  trade,  amounts  to  a  taking 
of  property  without  due  process  of  law. 
Metropolitan  Trust  Co.  v.  Houston  &  T.  C. 
R.  Co.  90  Fed.  684. 

An  ordinance  requiring  a  street  railroad 
company  to  commute  regular  fare  by  sell- 
ing 6  tickets  for  26  cents  and  25  for  $1  is 
unreasonable,  where,  upon  a  fair  valuation 
of  the  investment,  the  road  is  earning  less 
than  Vi  of  1  per  cent  more  than  is  sufficient 
to  pay  5  per  cent  interest  on  the  bonds,  the 
prevailing  rate  for  real-estate  mortgages  and 
the  like  securities  at  tbe  place  in  question 
being  6  per  cent.  Milwaukee  Electric  R.  & 
Light  Co.  V.  Milwaukee,  87  Fed.  577. 

Assuming  that  the  amount  upon  which 
the  return  is  to  be  calculated  has  been  ascer- 
15  L.RJ^.(N.S.) 


tained  by  the  application  of  princjples  estab- 
lished in  the  cases  already  cited,  it  is  neces- 
sary to  ascertain  what  is  the  minimum 
ratio  of  return  on  that  amount,  which 
would  be  reasonable. 

SufiSciency   of    rates    to   produce   minimum 
return  or  income. 

Assuming  that  the  amount  upon  which 
the  return  is  to  be  computed  has  been  as- 
certained in  accordance  with  the  principles 
established  in  the  cases  already  laid  down, 
and  that  the  minimum  ratio  of  return  on 
that  amount  which  would  be  reasonable  has 
also  been  ascertained,  it  is  still  necessary,  in 
order  to  determine  the  reasonableness  of  the 
rates,  to  ascertain  whether  they  would  pro- 
duce that  minimum.  This  question,  which, 
from  its  nature,  is  necessarily  an  exceeding- 
ly difficult  and  perplexing  one,  depends  to  a 
large  extent  on  the  circumstances  of  the 
particular  case.  There  are,  however,  a  few 
general  principles  applicable  to  the  sub- 
ject. 

— effect  of   interstate   business. 

Thus,  it  is  settled  that,  for  the  purposes  of 
this  question,  no  account  is  to  be  taken  of 
interstate  business;  and  that  only  business 
which  is  done  wholly  within  the  boundaries 
of  the  state  can  be  taken  into  consideration. 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418;  Seaboard  Air 
Line  R.  Co.  v.  Railroad  Commission,  165 
Fed.  792;  Northern  P.  R.  Co.  v.  Keyes,  91 
Fed.  47;  State  ex  rel.  State  Railroad  Comrs. 
V.  Seaboard  Air  Line  R.  Co.  48  Fla.  129,  37 
So.  314.  But  see  point  made  at  close  of  ttie 
first  division. 

Applying  this  rule  specifically,  the  court, 
in  Smyth  v.  Ames,  supra,  said  that  the 
state  cannot  justify  unreasonably  low  rates 
for  domestic  transportation  considered  alone 
upon  the  ground  that  the  carrier  is  earning 
large  profits  on  its  interstate  business,  over 
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r^tes  and  charges  of  railroads  as  common 
carriers.  The  principles  on  which  the  right 
is  based,  as  well  as  its  extent  and  limita- 
tions, have,  however,  been  very  broadly  as- 
sumed, and,  in  many  of  the  recent  cases 
without  adequate  consideration  of  the  ex- 
ceptional nature  of  this  legislative  power, 
exercised  in  derogation  of  the  fundamental 
principle  that  the  management  of  property 
belongs  to  its  owner.  But  it  is  not  necessary 
to  discuss  this  point.  Attention  has  been 
called  to  it  merely  that  the  reasoning  and 
conclusions  of  some  of  the  more  recent  de- 
cisions may  not  be  accepted  without  due  con- 
sideration. 

The  Pennsylvania  Railroad  was  chartered 
by  the  act  of  the  13th  of  April,  1846  (P.  L. 
312),  to  construct  and  operate  a  railroad 
between  what  was  then  the  borough  and  is 
now  the  city  of  Harrisburg,  and  the  city  of 
Pittsburg.  By  g  21  of  this  act  it  was  em- 
powered, inter  alia,  from  time  to  time  to 


establish  "such  rates  of  toll  or  other  compen- 
sation for  the  use  of  the  said  road  and  of 
said  motive  power,  and  for  the  conveyance 
of  passengers,  ...  as  to  the  president 
and  directors  shall  seem  reasonable:  Pro- 
vided, however,  nevertheless,  that,  .  .  . 
in  the  transportation  of  passengers,  no 
charge  shall  be  made  to  exceed  3  cents  per 
mile  for  through  passengers,  and  3V^  cents 
per  mile  for  way  passengers."  By  the  act 
of  April  5,  1907  (P.  L.  69),  entitled  "An 
Act  to  Regulate  the  Maximtun  Rate  and 
Minimum  Fare  to  be  Charged  for  Transpor- 
tation of  Passengers  by  Railroad  Companies, 
and  Prescribing  the  Penalty  for  Violation 
Thereof,"  it  was  enacted :  "Section  1.  That, 
after  the  30th  day  of  September,  1907,  no 
company  operating  a  railroad,  in  whole  dr 
in  part,  in  this  commonwealth,  shall  demand 
or  receive  more  than  2  oents  fare  per  mile, 
or  for  a  fraction  thereof,  contracted  to  be 
traveled  or  traveled   by  any  passenger  on 


which,  so  far  as  rates  are  concerned,  the 
state  has  no  control:  nor  can  the  carrier 
justify  unreasonably  high  rates  on  domestic 
business,  upon  the  ground  that  it  will  be 
able,  only  in  that  way,  to  meet  losses  on  its 
interstate  business. 

The  establishment  of  this  rule  by  the 
United  States  Supreme  Court  renders  it  un- 
necessary to  refer  to  the  discussions  in 
earlier  cases  as  to  the  apportionment  of 
interstate  business  for  the  purposes  of  de- 
termining the  reasonableness  of  local  rates. 

It  was  held  in  Railroad  Comrs.  v.  Wabash 
R.  Co.  126  Mich.  113,  86  N.  W.  466,  that 
interstate  fares  earned  by  the  portion  of  a 
railroad  lying  within  the  state  are  properly 
considered  in  determining  the  gross  earnings 
of  the  road  for  the  purposes  of  a  statute 
which  provides,  in  effect,  that  railroad  com- 
panies, the  gross  earnings  of  whose  pas- 
senger trains  shall  exceed  $2,000  per  year 
per  mile  of  road  operated,  shall  charge  2V4 
cents  per  mile  for  the  transportation  of  pas- 
sengers lietween  points  within  the  sbite. 
The  court  does  not  refer  to  the  case  of 
Smyth  V.  Ames.  It  will  be  observed  that 
the  question  in  the  case  was  not  as  to  the 
reasonableness  of  the  rates  fixed,  but 
whether  the  rate  under  the  terms  of  the 
statute  waa  applicable  to  the  company  in 
question. 

— entire  local  business  to  be  considered. 

But,  while  interstate  traflRc  cannot  be 
taken  into  consideration  in  determining  the 
reasonableness  of  the  rates  for  intrastate 
business,  the  reasonableness  of  those  rates 
must  be  determined  with  reference  to  the 
entire  local  business  within  the  state,  and  to 
the  whole  body  of  rates  applicable  thereto, 
and  not  solely  with  reference  to  the  rates 
for  the  particular  commodity  or  distance  to 
which  the  rates  in  question  relate. 

In  Minneapolis  t  St.  L.  R.  Co.  v.  Minne- 
sota, 186  U.  S.  257,  46  L.  ed.  1151,  22  Sup. 
Ct.  Rep.  900.  the  court  said  that  it  was  not 
10  t.RJL(N.S.)  8 


beyond  the  power  of  a  state  commission  to 
reduce  freight  upon  a  particular  article, 
provided  the  companies  are  able  to  earn  a 
fair  profit  upon  their  entire  business;  and 
that  the  burden  is  upon  them  to  impeach 
the  action  of  the  commission  in  this  par- 
ticular. 

While  the  railroad  ts  not  entitled  to  earn 
a  profit  upon  every  mile  of  its  road,  nor 
upon  every  article  carried  by  it,  neverthe- 
less it  is  entitled  to  earn  a  reasonable  profit 
upon  the  entire  intrastate  business  in  the 
state.    Southern  R.  Co.  v.  McNeill,  supra. 

In  Smyth  v.  Ames,  171  U.  S.  361,  43  L.  ed. 
197,  18  Sup.  Ct.  Rep.  888,  the  court  granted 
an  application  modifying  its  former  decree 
by  striking  out  the  portion  thereof  which 
in  effect  restrained  the  reduction  of  rates 
below  the  existing  rates.  The  court  said 
that  it  did  not  mean  in  its  former  decision 
to  pass  judgment  upon  the  reasonableness  or 
unreasonableness  of  the  rates  on  any  par- 
ticular article;  that,  if  the  state  should,  by 
statute,  or  through  its  board  of  transporta- 
tion, prescribe  a  new  schedule  of  rates  cov- 
ering substantially  all  articles,  and  which 
would  materially  reduce  those  charged  by 
the  companies  respectively,  or  should,  by  a 
reduction  of  rates  on  a  limited  number  of 
articles,  make  its  schedule  of  rates  as  a 
whole  produce  the  same  result,  the  question 
would  arise  whether  such  rates,  taking  into 
consideration  the  rights  of  the  public  as 
well  as  the  rights  of  the  carrier,  were  con- 
sistent with  the  principles  announced  by  the 
court  in  the  opinion  previously  delivered; 
adding  that,  of  course,  the  reasonableness 
of  a  schedule  of  rates  must  be  determined 
by  the  fact^  as  they  exist  when  it  is  sought 
to  put  them  into  operation. 

The  reasonableness  of  rates  fixed  by  or 
under  legislative  authority  must  be  deter- 
mined as  of  the  time  the  rate  was  fixed; 
and,  if  it  was  not  then  so  low  as  to  operate 
as  a  confiscation  of  property,  it  cannot  be 
held  unreasonable  because  it  may,  in  con- 
nection with  rates  subsequently  establishedi 
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such  railroad  in  this  commonwealth:  Pro- 
vided, however,  that  the  minimum  fare 
charged  by  such  company  need  not  be  less 
than  6  cents."  Section  2  imposes  a  penalty 
of  $1,000  for  each  offense,  upon  any  railroad 
company  that  shall  exact  a  higher  rate  of 
fare  than  is  authorized  by  S  1;  and  it  is 
provided  that  the  penalty  so  incurred  shall 
be  payable  to  the  county  within  whose  lim- 
its the  illegal  charge  is  made.  The  present 
bill  was  filed  by  the  Pennsylvania  Bailroad 
to  enjoin  the  enforcement  of  this  act  against 
it  as  unconstitutional. 

One  of  the  contentions  of  the  appellee,  siu- 
tained  by  the  court  below,  is  that  the  right 
to  fix  rates,  given  by  the  act  of  April  13, 
1846,  being  in  the  nature  of  a  contract  be- 
tween the  railroad  and  the  state,  cannot  be 


impaired  by  subsequent  legislation,  and  the 
act  of  April  6,  1907  (P.  L.  69),  is  therefore 
not  enforceable  against  it.  On  the  same  day. 
however,  that  the  act  incorporating  Ihe 
Pennsylvania  Bailroad  Company  was  passed, 
a  supplement  to  it  was  approved,  providing 
that  nothing  in  the  original  act  "shall  be  so 
construed  as  in  any  wise  to  impair  the  ri^bt 
of  the  legislature  to  pass  such  additional 
laws  as  may  be  deemed  expedient  in  further- 
ance of  the  objects  contemplated  by  said 
act,  and  for  the  better  enforcement  of  the 
provisions  thereof."  P.  L.  1846,  p.  326. 
This  supplement  and  its  effect  upon  the  act 
incorporating  the  appellee,  however,  were 
not  considered  by  the  court  below,  because 
not  brought  to  its  attention;  nor  have  they 
been  argued  here,  except  incidentally,  after 


have  that  effect.  The  reasonableness  of  the 
rate  at  the  time  it  is  fixed,  however,  must 
be  determined  with  reference  to  the  rates 
previously  established.  Perkins  v.  North- 
em  P.  R.  Co.  155  Fed.  445. 

In  Matthews  v.  Corporation  Comrs.  106 
Fed.  7,  the  court  declared,  on  the  authority 
of  Smyth  v.  Ames,  that,  in  deciding  whether 
the  rates  fixed  under  legislative  authority 
violated  the  14th  Amendment,  the  courts  do 
not  rest  their  judgment  on  one  set  of  rates 
for  specific  articles,  but  take  into  consider- 
ation all  the  rates  on  all  articles,  and  de- 
cide whether,  as  a  whole,  the  result  is  un- 
reasonable. 

A  rate  for  a  particular  quantity  cannot 
be  said  to  be  unreasonable  without  showing 
it  to  be  such  when  taken  in  connection  with 
the  whole  body  of  rates.  Southern  R.  Co.  v. 
Atlanta  Stove  Works,  128  Ga.  207,  67  S.  E. 
429. 

Through  rates  for  hard  coal  in  car-load 
lots  from  Duluth  and  Minneapolis  to  in- 
terior points  in  the  state,  fixed  oy  the  state 
railroad  and  warehouse  commission,  will  not 
be  held  so  unreasonable  as  to  amount  to  a 
taking  of  the  property  of  the  railroad  with- 
out due  process  of  law  because,  if  such 
rates  were  applied  to  all  freight,  the  rail- 
road would  not  pay  its  operating  expenses, 
including  interest  upon  bonds,  and  dividends 
upon  stock,  where  hard  coal  in  car-load  lots 
is  comparatively  an  insignificant  item  of 
the  total  freight  carried.  Minneapolis  A  St. 
L.  R.  Co.  V.  Minnesota,  186  U.  S.  257,  46  L. 
ed.  1151,  22  Sup.  Ct  Rep.  900  (Affirming 
80  Minn.  191,  89  Am.  St.  Rep.  614,  83  N.  W. 
60). 

State  regulation  of  local  freight  rates  for 
shipments  to  and  from  the  Florida  West 
Shore  Railway  and  over  the  Seaboard  Air 
Line  Railway  does  not  deprive  the  latter 
road  of  its  property  without  due  process  of 
law,  even  if  its  total  receipts  from  local 
freight  rates  are  insufficient  to  meet  what 
can  properly  be  cast  as  a  burden  upon  that 
business,  where,  so  far  as  appears,  such 
regulation  may  have  no  other  effect  than  to 
make  the  rates  on  the  Florida  West  Shore 
Railway  the  same  as  those  obtaining  gener- 
ally in  the  state.  Seaboard  Air  Line  R.  Co. 
16  L.R.A.(N.S.) 


V.  Florida,  203  U.  S.  261,  51  L-  ed.  175,  27 
Sup.  Ct.  Rep.  109. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U. 
S.  649,  39  L.  ed.  567,  15  Sup.  Ct.  Bep.  484 
(Affirming  54  Ark.  101,  11  L.RA.  452,  15 
S.  W.  18),  the  court  said  reasonableness  of 
rates  prescribed  by  a  statute  as  applied  to 
a  particular  railroad  company  formed  by 
the  consolidation  of  several  corporations 
must  be  determined  with  reference  to  the 
effect  of  such  rates  upon  the  earnings  over 
the  entire  line  of  the  road  within  the  state, 
and  not  upon  that  part  of  the  line  which 
was  formerly  a  part  of  one  of  the  constitu- 
ent roads;  that  the  company  cannot  claim 
the  right  to  earn  a  net  profit  from  every 
mile,  section,  or  other  part  in  which  the 
road  might  be  divided ;  nor  attack  as  unjust 
a  regulation  which  fixed  a  rate  at  which 
some  part  would  be  unremunerative. 

But  a  line  of  railroad  may  be  treated  as 
a  separate  and  independent  line  for  the 
purpose  of  determining  the  reasonableness 
of  rates,  although  it  is  operated  in  connec- 
tion with  another  line,  and  is  held  in  the 
same  ownership,  although  under  a  separate 
charter.  Louisville  &,  N.  R.  Co.  v.  Brown, 
123  Fed.  946. 

— comparison    with    other    rates;    "propor- 
tional." 

In  some  instances  an  attempt  has  been 
made  to  test  the  reasonableness  of  the  rates 
established  by  the  legislature  or  the  railroad 
commission  for  local  business,  by  comparing 
them  with  other  rates  charged  by  the  com- 
pany for  local  business,  or  with  the  propor- 
tional part  of  rates  charged  for  interstate 
business. 

In  Northern  P.  R.  Co.  v.  Keyes,  91  Fed. 
47,  it  was  sought  to  uphold  the  rates  estab- 
lished for  local  business  by  the  railroad 
commissioners  of  North  Dakota  by  showing 
that  those  rates  were  more  than  the  rate 
which  would  be  produced  by  dividing  the 
termnial  rates  on  traffic  between  St.  Paul, 
Minneapolis,  and  Duluth  and  points  in 
North  Dakota  on  a  ton-mileage  basis  in  such 
proportion  as  the  numlH?r  of  miles  in  North 
Dakota  bears  to  the  entire  haul,  the  rate 
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attention  was  called  to  them  by  a  member 
of  the  court.  In  view  of  our, reasons  for 
affirming  the  decree  of  the  court  below,  it 
is  not  essential  that  we  now  pass  upon  this 
question.  If  it  were,  we  would  order  a  re- 
argument  and  dispose  of  it.  For  the  present 
we  leave  the  immunity  of  the  Pennsylvania 
Railroad  Company  proper  from  legislation 
fixing  passenger  rates  at  a  maximum  below 
that  which  its  board  of  directors  are  author- 
ized to  fix  by  the  act  of  1846,  that  being  the 
only  point  raised  by  this  appeal,  as  an 
open  question. 

The  exact  question  to  be  determined  on 
this  appeal,  therefore,  is  not  the  general 
constitutionality  of  the  act  of  1907,  but  the 
right  to  enforce  it  against  the  appellee.  The 
same  clanse  in  the  Constitution  that  author- 


ized its  passage  provides  that  such  legisla- 
tion shall  do  no  injustice  to  the  corporators 
of  any  company  whose  charter  is  thereby  al- 
tered. The  act  is  therefore  to  be  read  as  if 
there  was  incorporated  in  it  a  clause  that 
"this  act  shall  not  be  enforced  against  any 
corporation  if  its  provisions  shall  do  injus- 
tice to  the  corporators  thereof."  Would 
the  provisions  of  the  act  of  1907  do  injustice 
to  tiie  corporators  of  the  appellee?  There 
are  not  wanting  strong  judicial  expressions 
in  this  state  that  whether  a  charter  is  inju- 
rious to  the  citizens  is  not  a  matter  of  arbi- 
trary legislative  opinion,  and  that  there 
should  at  least  be  required  the  assignment 
of  a  valid  ground  for  so  declaring.  Com.  ex 
rel.  Atty.  Gen.  v.  PitUburg  ft  C.  R.  Co.  68 
Pa.  20;  Hays  ▼.  Com.  82  Pa.  623;  Williams- 


IhuB  produced  for  the  portion  of  the  haul 
lying  in  North  Dakota  oeing  designated  as 
"North  Dakota's  proportional."  The  court, 
however,  rejected  this  theory,  pointing  out 
that  it  disregards  many  of  tbe  elements 
which  have  been  considered  fundamental  in 
fixing  rates,  and  calling  attention  spe- 
ciflcally  to  the  fact  that  it  takes  no  ac- 
count of  the  length  of  the  haul. 

That  the  rate  per  ton  mile  of  the  entire 
business,  state  and  interstate,  of  a  railroad, 
is  found  to  be  much  less  than  the  rate  per 
ton  mile  on  local  business  under  the  rates 
prescribed  by  the  railroad  commission,  does 
not  necessarily  establish  the  reasonableness 
of  the  commission's  rates,  since  it  is 
axiomatic  that  the  rate  per  ton  mile  de- 
creases as  the  length  of  haul  increases 
Ibid. 

While  ther;^  may  be  reasons  which  would 
justify  a  railroad  company  in  making  a 
wide  diiTerence  in  rates  for  transportation 
in  opposite  directions  between  the  same 
points,  yet  the  rate  established  t^  it  be- 
tween those  points  in  one  direction  is  proper 
to  be  considered  in  fixing  the  rate  on  the 
same  class  of  freight  moving  in  the  opposite 
direction  between  those  points.  Southern 
R.  Co.  V.  Hunt  (Ind.  App.)  83  N.  E.  721. 

In  Alabama  &  V.  R.  Co.  v.  Mississippi  R. 
Commission,  203  U.  S.  496,  51  L.  ed.  289,  27 
Sup.  Ct.  Rep.  163,  the  court,  without  in- 
quiring whether  the  rate  furnished  an  ade- 
quate return  to  the  railway  company,  held 
that  a  flat  rate  of  3Vi  cents  per  100  pounds 
on  grain  and  grain  products  carried  over  the 
Alabama  &.  Vicksburg  railroad  from  Vicks- 
burg  to  Meriden  was  valid  where  the  com- 
pany, under  the  guise  of  "a  rebilling  rate" 
gives  the  same  rate  to  any  Vickaburg  mer- 
chant who  has,  within  ninety  days  prior  to 
the  shipment,  received  a  car  load  of  grain  or 
grain  products  over  the  Vicksburg,  S.  ft  P. 
R.  Co. 

— applying  rates  to  past  traffic. 

A  common  method  of  determining  the 
probable  return  from  the  rates  established 
by  the  legislature  or  its  commission  is  to 
ascertain  the  returns  which  would  have 
IS  LJLA.(N.S.) 


been  realized  from  such  rates  if  applied  to 
the  same  business  for  a  year  or  series  of 
years  preceding  the  time  they  took  effect; 
and  this  method  has  been  expressly  ap- 
proved by  the  courts. 

Thus,  in  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  it  was 
urged,  for  the  purpose  of  showing  that  the 
rates  were  unreasonable,  that,  if  tiie  statute 
had  been  in  force  during  any  one  of  the 
three  years  preceding  its  passage,  the  com- 
panies in  question  would  have  been  com- 
pelled to  use  their  property  for  the  public 
substantially  without  reward,  or  without 
the  just  compensation  to  which  it  was  en- 
titled; and  the  court  remarked  that  that 
mode  of  calculation  for  ascertaining  the 
probable  effect  of  the  statute  upon  the  com- 
panies in  question  was  one  that  might  be 
properly  used. 

So,  in  Milwaukee  Electric  R.  ft  Light  Co. 
V.  Milwaukee,  87  Fed.  577,  the  court  said 
that  the  solution  of  the  question  as  to  the 
reasonableness  of  the  rates  depended  in  part 
on  the  earning  capacity  of  the  road  at  pres- 
ent rates. 

In  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  46  L.  ed.  417,  20  Sup. 
Ct.  Rep.  336,  however,  the  court  said  that 
the  reasonableness  of  a  schedule  of  rates 
for  local  business  must  be  determined  by  a 
comparison  between  the  gross  receipts  and 
the  cost  of  doing  business,  and  cannot  be 
determined  until  the  cost  of  doing  business 
is  ascertained;  and  characterized  as  un- 
trustworthy the  theory  upon  which  the 
lower  court  proceeded,  viz.,  that  a  com- 
parison of  the  actual  gross  receipts  of  the 
company  from  its  state  local  business  with 
those  which  it  would  have  received  if  the 
rates  prescribed  had  been  enforced  was  suffi- 
cient to  determine  the  question  of  the  rea- 
sonableness of  the  latter  rates,  for  the  reason 
that  it  ignored  the  cost  of  doing  the  busi- 
ness. 

In  Chicago  ft  6.  T.  R.  Co.  t.  Wellman, 
143  U.  S.  339,  36  L.  ed.  176,  12  Sup.  Ct. 
Rep.  400,  the  court  declined  to  hold  a  max- 
imum passenger  rate  of  2  cents  per  mile  un- 
reasonable as  applied  to  the  road  in  ques- 
tion upon  an  agreed  statement  of  facts  as  to ' 
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port  Pass.  R.  Co.  v.  Williamsport,  120  Pa. 
1,  13  Atl.  496.  The  case  of  Wagner  Free 
Institute  v.  Philadelphia,  132  Pa.  612,  19 
Am.  St.  Rep.  613,  19  Atl.  297,  dealt  with  ex- 
emption from  taxation,  which,  as  there  said, 
is  always  and  inherently  a  matter  affecting 
public  interests,  as  to  which  the  legislative 
control  is  paramount.  The  case  does  not 
close  the  general  subject  of  the  conclusive- 
ness ot  legislative  determination  on  the 
question  of  what  is  injurious  to  the  citi- 
zens. There  may  arise  cases  where  the  leg- 
islative action  would  be  so  clearly  capricious 
and  unconstitutional  as  to  require  the  courts 
to  intervene;  but  for  the  present  it  is 
enough  to  say  that  prima  facie  it  is  a  leg- 
islative question.  But,  while  the  legislature 
is  permitted  to  alter  or  rev<^e,  it  is  prohib- 
ited from  doing  so  in  such  manner  that  in- 
justice will  be  done  to  the  corporators. 
Whether  the  legislature  has  attempted  to  en- 
act a  measure  prohibited  by  the  Constitution 
is  for  the  courts.  Whether  injustice  has 
been  done  in  any  particular  case  is  inherent- 
ly and  necessarily  a  judicial  question. 

The  real  question  in  the  case  is  whether 
the  act  of  1907  transgresses  the  provisions 
of  article  16,  S  10,  that  the  legislative  pow- 
er to  alter  or  annul  shall  be  exercised  only 
in  such  manner  that  no  injustice  shall  .be 
done  to  the  corporators.  It  is  argued  by 
the  appellee  that  the  penalties  imposed  by 
the  act  for  any  disregard  of  its  provisions 
are  so  great  and  so  out  of  proportion  to  the 
fault  as  to  be  evidence  that  they  were  not 
in  good  faith  intended  to  secure  observance 
of  the  law,  but  to  force  acceptance  of  its 
terms  by  deterring  a  resort  to  the  courts. 
So  regarded,  it  would  clearly  be  an  injustice 
to  the  corporators,  and  unconstitutional. 
We  do  not  find  it  necessary  to  pass  upon 
this  point,  however,  and  refer  to  it  only  to 


avoid  the  inference  that  it  is  meant  to  be 
decided.  Whatever  may  be  the  law  in  other 
jurisdictions,  the  fundamental  test  in  Penn- 
sylvania is  whether  injustice,  in  the  con- 
stitutional sense,  has  been  done  to  the  cor- 
porators. The  direct  question  has  so  sel- 
dom arisen  that  it  is  quite  bare  of  authori- 
ties. In  other  states,  and  in  the  absence  of 
any  cases  of  our  own,  it  has  been  some- 
times assumed  that  to  be  held  invalid  the 
provisions  of  the  statute  must  be  unreason- 
able to  the  extent  of  being  confiscatory  of 
the  corporation's  property  or  rights;  and 
this  phrase  was  used  by  the  court  below. 
But  it  is  manifest  that  it  is  used  in  a  spe- 
cial and  qualified  sense.  The  point  of  in- 
justice is  reached  long  before  that  of  con- 
fiscation, and,  to  make  the  word  "confisca- 
tory" really  appropriate,  it  must  be  read, 
not  in  the  sense  of  producing  actual  con- 
fiscation, but  of  having  an  inevitable  ten- 
dency thereto.  The  court  below,  after  re- 
ceiving much  evidence  and  giving  it  a  most 
painstaking  and  elaborate  consideration, 
found  that  the  act  does  injustice  to  the  cor- 
porators in  that  it  reduces  the  returns  from 
their  property  to  such  an  extent  as  to  ren- 
der it  unremunerative.  As  this  is  a  ques- 
tion of  fact,  the  findings  of  the  court  can- 
not be  disturbed,  unless  shown  to  be  clearly 
erroneous,  and,  as  this  has  not  been  shown, 
we  might  well  abide  by  the  general  rule, 
and  rest  the  case  on  this  finding;  but,  as 
the  method  of  reaching  the  fact  in  a  case 
of  such  complicated  elements  is  complained 
of,  it  is  proper  to  discuss  8<Hne  special  ob- 
jections. 

It  is  claimed  by  appellant  tliat  the  pre- 
sumption in  favor  of  the  prescribed  rate  is 
very  strong,  and  the  company  must  clearly 
show  that  it  is  so  unjust  as  to  be  confisca- 
tory.    The   sense   in   which    "confiscatory" 


the  amount  of  the  capitalization  and  the 
total  earnings  and  income  of  the  company 
for  the  year  prior  to  the  passage  of  the 
statute,  and  the  testimony  of  two  of  the 
officers,  that,  in  view  of  competition,  it  was 
impossible  to  increase  the  freight  rates  then 
charged  by  the  company.  The  court  said,  in 
effect,  that  it  could  neither  assume,  as  a 
matter  of  law,  that  a  reduction  of  passenger 
rates  would  necessarily  diminish  the  in- 
come, nor  was  it  bound,  as  a  matter  of  law, 
to  accept  the  opinions  of  the  witnesses  that 
an  increase  of  freight  rates  was  impractica- 
ble. The  court  further  remarked  that,  be- 
fore courts  are  called  upon  to  adjudge  such 
an  act  unconstitutional  updti  the  ground 
that  its  enforcement  would  prevent  the 
stockholders  from  receiving  any  dividends 
on  their  investments,  or  bondholders  any  in- 
terest on  their  loans,  they  should  be  fully 
advised  as  to  what  is  done  with  the  receipts 
and  earnings  of  the  company;  for,  if  so  ad- 
vised, it  might  appear  that  a  prudent  and 
honest  management  would,  within  the  rates 
prescribed,  secure  to  the  bondholders  their 
16  L.R.A.(N.S.) 


interest,  and  to  the  stockholders  reasonable 
dividends.  This  was  a  friendly  suit  brought 
in  the  interests  of  the  railroad  company  for 
the  purpose  of  testing  the  constitutionality 
of  the  statute;  and  the  agreed  statement  of 
facts  was  silent  as  to  many  matters  which 
would  legitimately  affect  the  question;  and 
the  opinion  suggested  that  the  courts  might 
be  easily  misled  into  doing  grievous  wrong 
to  the  public,  and  that  they  should  be  care- 
ful not  to  declare  legislative  acts  unconstitu- 
tional upon  agreed  and  general  statements 
and  without  the  fullest  disclosure  of  all 
material   facts. 

—allowance  for  betterments. 

Betterments  which  can  be  made  or  pro- 
cured only  out  of  tJie  earnings  of  the  road 
should  be  allowed  as  part  of  the  operating 
expenses,  in  determining  the  reasonableness 
of  a  system  of  rates  established  by  a  state 
railroad  commission.  Metropolitan  Trust 
Co.  v.  Houston  iiT.C.R.  Co.  90  Fed.  684. 
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must  be  understood  ha;s  been  already  dis- 
cussed. The  court  below  conceded  the  gen- 
eral rule,  and  held  that  "any  attempt  by 
the  l^islature  at  the  regulation  of  charges 
is  presumptively  reasonable.  The  burden  of 
demonstrating  its  unreasonableness  lies  on 
him  who  objects  to  the  regulation  enacted." 
And.  further:  "Public-service  corporations 
in  Pennsylvania  are  entitled  to  look  for  a 
rate  of  return,  if  their  property  will  earn 
it,  not  less  than  the  legal  rate  of  interest; 
and  a  system  of  charges  that  yields  no  more 
income  than  is  fairly  requisite  to  main- 
tain the  plant,  pay  fixed  charges  and  oper- 
ating expenses,  provide  a  suitable  sinking 
fund  for  the  payment  of  debts,  and  pay  a 
fair  profit  to  the  owners  of  the  property, 
cannot  be  said  to  be  unreasonable.  Brymer 
T.  Butler  Water  Co.  179  Pa.  231,  36  L.R.A. 
260,  36  Atl.  249."  In  so  holding  the  court 
committed  no  error  of  which  the  appellant 
can  complain.  The  presumption  in  favor 
of  the  prescribed  rate  is  no  more  than  the 
ordinary  presumption  in  favor  of  the  con- 
stitutionality of  acts  of  assembly.  It  has 
no  special  strength  or  sanctity,  and,  in  view 
of  the  public  history  of  the  passage  of  the 
act  of  1907,  without  investigation  and  in 
obedience  to  a  popular  agitation  for  the 
same  rate,  not  only  in  Pennsylvania,  but 
over  the  whole  country,  it  might  well  be 
said  that  very  alight  evidence  would  rebut 
the  presumption  in  this  case.  What  was 
said  in  Brymer  v.  Butler  Water  Co.  was 
that  the  company  was  entitled  to  a  fair  re- 
turn not  less  than  the  legal  rate  of  inter- 
est. In  naming  the  legal  rate,  the  court 
was  naming  a  minimum,  not  a  maximum, 
rate.  Six  per  cent  is  the  legal  estimate  of 
the  legitimate  profit  from  the  ordinary  safe 
use  of  money.  No  business  man  in  1846, 
even  if  now,  went  into  a  new  and  extensive 
venture  of  uncertain  outcome  without  the 
hope  of  more  than  common  interest.  Be- 
cause his  judgment  or  foresight  was  good, 
is  no  reason  that  he  should  be  shorn  of  his 
profits  in  the  result.  What  is  a  fair  profit 
ia  a  complicated  and  difficult  question;  but 
there  are  certain  elements  that  are  plainly 
to  be  regarded  to  avoid  injustice,  such  as 
the  original  investment,  the  risks  assumed 
at  that  time,  the  returns  as  compared  with 
other  enterprises  as  nearly  similar  as  may 
be,  the  cost  of  maintenance  and  improve- 
ment, the  prospects  of  increase,  and  the 
present  value  in  view  of  the  preceding  ele- 
ments. Injustice  is  done  by  anything  that 
fails  to  consider  these  and  to  deal  equita- 
bly with  the  private  as  well  as  the  public 
interests  involved.  It  is  not  necessarily 
regulated  by  what  others  would  now  make 
the  venture  for  under  the  present  circum- 
stances-and  with  present  knowledge.  The 
public  having  long  reaped  the  incidental 
15  L.R.A.(N.S.) 


profits  from  the  development  of  the  coun- 
try by  the  enterprise  and  venture  of  capital 
in  the  increased  value  of  land,  the  opening 
of  new  and  wider  markets  for  crops  and 
manufactures,  and  the  facility  of  inter- 
course and  exchange  for  persons  and  prop- 
erty, the  courts  should  not  now  ignore  this 
aspect  of  the  subject  in  considering  the 
question  of  injustice  to  the  corporators.  In 
view  of  the  evidence  before  the  court  and 
the  proper  elements  with  which  it  must  be 
considered,  the  court  below  certainly  did 
not  err  against  the  appellant  in  finding 
that  the  statutory  rates  of  fare  would  do 
injustice  to  the  corporators. 

Another  objection  to  the  method  pursued 
in  the  investigation  of  this  subject  is  that 
the  court  confined  the  inquiry  to  the  pas- 
senger traffic,  instead  of  taking  into  con- 
sideration the  entire  traffic  of  every  kind 
as  appellant  claims  should  be  done.  This  is 
the  most  urgently  pressed  of  the  appellant's 
points,  but  it  does  not  carry  conviction.  It 
would  be  sufficient  answer  to  say  that  the 
legislature  itself,  in  the  act  of  1907,  has 
treated  the  passenger  traffic  as  a  separate 
and  independent  subject  of  examination  and 
regulation.  If  the  legislature  may  do  that 
in  ascertaining  whether  the  charter  fran- 
chise is  injurious  to  the  citizens  of  the  com- 
monwealth, why  may  not  the  courts  do  the 
same  in  ascertaining  whether  injustice  has 
been  done  to  the  corporators  t  Both  are 
elements  to  be  considered,  and  both  are 
powers  exercised  under  the  same  section  of 
the  Constitution.  But,  independently  of 
this,  true  business  principles  require  that 
the  passenger  and  freight  traffic  not  only 
may,  but  should,  be  separately  considered. 
The  intelligent  business  of  the  world  is 
done  in  that  way.  Every  merchant  and 
manufacturer  examines  and  ascertains  the 
unprofitable  branches  of  his  business,  with 
a  view  to  reducing  or  cutting  them  off  en- 
tirely; and  there  is  no  reason  why  a  railroad 
or  other  corporation  should  not  be  permitted 
to  do  the  same  thing  as  long  as  its  sub- 
stantial corporate  duties  under  its  franchise 
are  performed.  While  the  public  has  cer- 
tain rights,  which  in  case  of  conflict  must 
pcevail,  yet  it  must  not  be  forgotten  that 
even  so-called  public-service  corporations 
are  private  property,  organized  and  conduct- 
ed for  private  corporate  profit;  and,  unless 
necessary  for  the_  fulfilment  of  their  cor- 
porate duties,  they  should  not  be  required  to 
do  any  part  of  their  business  in  an  un- 
businesslike way  with  a  resulting  loss.  If 
part  is  unprofitable,  it  is  neither  good  busi- 
ness nor  justice  to  make  it  more  so,  because 
the  loss  can  be  offset  by  profit  on  the  rest. 
To  concede  that  principle  would,  as  the 
court  below  indicated,  permit  the  legislature 
to  compel  the  carriage  of  passengers  prac- 
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tically  for  nothing,  though  the  inexorable 
result  would  be  that  freight  must  pay  in- 
equitable ratea  that  passenger  travel  may 
be  cheap.  The  corporation  is  entitled  to 
make  a  fair  profit  on  every  branch  of  its 
business,  subject  to  the  limitation  that  its 
corporate  duties  must  be  performed  even 
though  at  a  loss.  What  is  a  fair  profit  is, 
as  already  said,  a  highly  complicated  and 
difficult  question.  The  learned  court  below 
availed  themselves  of  all  the  best  evidence 
that  was  offered  or  shown  to  be  obtainable, 
considered  it  with  exemplary  patience  and 
care,  and  their  conclusion  that  the  enforce- 
ment of  the  act  of  1907  against  the  com- 
plainant would  do  injustice  to  the  corpo- 
rators is  beyond  just  criticism. 
Decree  affirmed. 

Stewart,  J.,  dissenting: 

In  expressing  my  dissent  from  the  con- 
clusion reached  by  the  majority  of  the  court, 
I  shall  not  attempt  any  discussion  of  the 
very  serious  and  important  question  which 
was  given  such  prominence  on  the  argu- 
ment of  the  case,  namely,  whether  a  con- 
poration,  having,  by  the  terms  of  its  char- 
ter, the  right  to  fix  and  determine,  within 
certain  defined  limits,  its  charges  for  trans- 
portation (the  charter  containing  no  pro- 
vision for  its  repeal,  alteration,  or  amend- 
ment), can  be  required  by  legislative  en- 
actment to  observe  a  rate  lower  than  the 
maximum  charge  allowed  by  the  charter.  I 
avoid  the  question,  for  the  reason  that,  in 
my  opinion,  it  is  in  no  wise  involved  in 
the  present  case.  Nor  do  I  thinlc  it  neces- 
sary to  attempt  a  vindication  of  the  right, 
generally,  of  the  legislature  to  regulate  the 
charges  of  railroad  companies  for  transpor- 
tation. Whatever  difference  of  opinion 
there  may  be  as  to  the  policy  of  such  leg- 
islation, there  can  be  none  as  to  the  power 
of  the  legislature  in  this  regard,  when  exer- 
cised within  constitutional  limitations.  If 
anything  can  be  regarded  as  settled  by  mul- 
tiplied uniform  decisions,  both  Federal  and 
state,  this  power  ought  to  stand  clear  of  im- 
peachment. I  shall  assume  it.  The  conten- 
tion of  the  plaintiff  in  the  court  below,  and 
repeated  here,  is  that  the  particular  enact- 
ment, the  subject  of  present  inquiry,  the 
act  of  April  S,  1907  (P.  L.  59),  entitled 
"An  Act  to  Regulate  the  Maximum  Rate 
and  Minimum  Rate  to  be  Charged  for  Trans- 
portation of  Passengers  by  Railway  Compa- 
nies," etc.,  transgresses  constitutional  limi- 
tations so  far  as  it  is  made  to  apply  to  the 
plaintiff,  in  that  it  violates  a  contract  be- 
tween the  state  and  the  corporation  by 
which  the  right  was  granted  to  the  latter  to 
charge,  at  the  discretion  of  its  president  and 
board  of  directors,  as  much  as  3%  cents 
per  mile  for  each  passenger  carried;  and, 
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again,  in  that  the  rate  fixed  by  the  act  for 
such  transportation  would  be  unremunera- 
tive  to  the  company,  with  the  result  that 
to  compel  the  observance  would  in  effect 
be  a  taking  of  the  company's  property  with- 
out making  just  compensation.  These  are 
the  questions,  and  the  only  questions,  in- 
volved in  the  case.  I  shall  consider  them 
briefly. 

That  a  charter  constitutes  a  contract  be- 
tween a  state  and  the  corporation  erected 
thereunder  is  no  longer  an  open  question; 
and  it  may  be  conceded,  for  present  pur- 
poses, that,  if  the  charter  of  this  company, 
granted  in  1846,  contains  no  reservation  to 
the  state  of  the  right  to  alter  or  amend  it, 
it  is  such  a  contract  as  is  protected  by  the 
Constitution  against  legislative  impair- 
ment. But  I  am  of  opinion  that  no  such 
contract  has  been  shown  in  this  case.  TIk 
act  of  April  13,  1846,  which  it  is  insisted 
is  the  plaintiff  company's  charter,  is  but  a 
part  of  that  charter.  Before  the  conditions 
on  which  the  right  of  the  parties  named  in 
the  act  to  become  incorporate  depended 
could  have  been  complied  with, — indeed,  on 
the  very  same  day  the  act  was  approved, — 
a  supplement  thereto  was  likewise  approved. 
Upon  the  argument  of  the  case  this  supple- 
mentary act  was  called  to  the  attention  of 
counsel,  but,  for  some  unexplained  reason, 
it  was  passed  over  as  of  no  importance  in 
the  inquiry.  The  fact  that  counsel  chose  to 
ignore  it  does  not  relieve  us  from  the  duty 
of  considering  it,  except  as  we  concur  in 
the  finding  by  the  court  below  to  the  effect 
that  the  prescribed  rate  is  less  than  com- 
pensatory. Holding  to  the  view  that  such 
finding  is  without  warrant,  there  can  be  no 
proper  determination  of  the  case  except  aa 
it  is  considered.  Its  consideration  is  thus 
forced  upon  us.  I  cannot  but  regard  the 
supplement  as  essential  a  part  of  the  char- 
ter as  the  original  act.  When  it  was  passed, 
the  corporation  had  no  existence.  The  orig- 
inal act  did  not  create  it,  but  merely  indi- 
cated a  mode  or  manner  by  which  it  might 
thereafter  be  created.  When  subsequently 
letters  patent  were  issued  creating  the  oor- 
poration,  the  acceptance  of  these  letters  was 
the  voluntary  subjection  by  the  corpora- 
tion of  itself  to  the  provisions  of  both  acts. 
The  corporation  had  no  right  of  election 
as  between  them.  Both  together  constituted 
the  law  of  its  organization.  It  was  under 
no  contract  obligation  to  accept  the  letters 
patent, — ^was  at  perfect  liberty  to  refuse 
them;  but,  having  accepted  them,  it  must 
be  held  to  have  accepted  them  with  full 
knowledge  of  and  acquiescence  in  whatever 
restrictive  legislation  then  existed.  By  this 
supplement,  the  right  of  amendment  and  al- 
teration is  reserved  in  unmistakable  lan- 
guage.   It  provides  "that  nothing  in  the  act 
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to  which  this  is  a  supplement  can  be  so  con- 
strued as  in  any  wise  to  impair  the  right 
of  the  legislature  to  pass  such  additional 
laws  as  may  be  deemed  expedient  in  fur- 
therance of  the  objects  contemplated  by  said 
act,  and  for  the  better  enforcement  of  the 
provisions  thereof."  How  can  it  be  asserted, 
in  the  face  of  this  distinct  and  unqualified 
reservation  of  power,  that  the  act  of  April 
5,  1907,  violates  the  terms  of  the  contract 
between  the  state  and  the  corporation?  As 
I  have  already  pointed  out,  when  the  sup- 
plement became  a  law  the  corporation  did 
not  exist.  If  it  be  said  that  the  contract 
was  with  the  parties  named  in  the  act,  for 
the  benefit  of  the  corporation  thereafter  to 
succeed,  the  answer  to  that  is  that,  before 
their  assent  or  acceptance  could  have  been 
expressed  in  any  way,  before  they  did  any- 
thing under  the  act  or  paid  a  dollar  on  the 
faith  of  it,  the  supplement  was  in  force. 
Not  only  so,  but  a  reading  of  the  act  makes 
it  very  clear  that  the  act  committed  the 
state  to  nothing  except  as  the  preliminary 
conditions  prescribed  were  complied  with. 
Until  these  conditions  were  met,  no  con- 
tract relation  could  arise.  Until  then  the 
act  was  nothing  more  than  an  offer  to  in- 
corporate, on  certain  conditions,  which  the 
parties  named  could  accept  or  reject  as 
they  pleased.  Certainly,  in  a  dispute  be- 
tween individuals,  no  contract  could  be  in- 
ferred except  as  mutual  agreement  was 
shown.  A  proposition  made  by  one  to  an- 
other is  wholly  within  the  control  of  the 
one  making  it  for  withdrawal  or  amend- 
ment until  the  moment  of  its  acceptance  by 
the  other.  Why  should  not  the  same  rule 
apply  where  the  effort  is  to  hold  the  state 
bound  by  a  contract?  The  construction  I 
contend  for  does  no  injustice  either  to  the 
corporation  or  the  parties  named  in  the  act. 
The  latter  entered  upon  the  work  of  secur- 
ing subscriptions  of  stock  as  required,  know- 
ing that  the  supplement  had  passed,  and 
every  individual  subscriber  is  held  to  knowl- 
edge of  the  same  fact. 

With  quite  as  little  reason  can  it  be  ar- 
gued that  the  reservation  of  power  as  ex- 
pressed in  the  supplement  is  not  ample  to 
warrant  the  act  of  April  6,  1007.  The  power 
reserved  is  the  power  to  pass  such  addi- 
tional laws  as  may  be  deemed  expedient  in 
furtherance  of  the  objects  contemplated  by 
the  act.  Can  there  be  any  question  as  to 
what  these  objects  were?  It  will  not  be 
contended  that  one  object  of  the  act  was  to 
confer  benefit  or  advantage  on  the  corpora- 
tion. That  it  would  derive  profit  was  con- 
templated, of  course;  but  this  was  an  in- 
ducement, not  to  the  passage  of  the  act, 
but  to  enlist  the  corporation  in  the  work 
accomplishing  the  objects  the  legislature  had 
in  view.  These  objects  were  purely  of  a 
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public  character, — the  building  of  a  great 
highway  across  the  state  for  the  a'dvance- 
ment  of  the  interests  of  the  state  in  mani- 
fold ways;  not  the  least  of  these  being  the 
rapid  and  convenient  transportation  of  per- 
sons and  goods  at  reasonable  cost.  To'  se- 
cure these  ends  to  the  general  public  for  all 
time,  the  legislature  reserved  to  itself  the 
power  to  pass  such  additional  laws  as  might 
thereafter  be  required.  The  act  of  April  5, 
1907,  is  a  legislative  conclusion,  which  we 
have  no  right  to  disturb, — that,  in  order  to 
secure  to  the  public  transportation  at  rea- 
sonable cost,  an  additional  law  was  re- 
quired. The  act  itself  is  clearly  within  the 
scope  of  the  reservation.  This  course  of  ar- 
gument may  not  be  as  convincing  to  others 
as  to  myself;  but,  if  it  be  enough  to  raise 
a  doubt  as  to  the  correctness  of  the  plain- 
tiff's contention,  the  doubt  is  to  be  re- 
solved in  favor  of  the  state,  not  against  it. 
This  rule  will  not  be  questioned. 

I  am  unable  to  see  in  the  evidence  any 
sufficient  support  for  the  finding  of  the 
court  below  with  respect  to  the  other  branch 
of  plaintiff's  contention.  In  an  issue  such 
as  this,  the  burden  of  proving  that  the 
maximum  rate  fixed  by  the  act  would  not 
yield  what  the  law  regards  as  just  com- 
pensation for  the  service  rendered,  rests 
upon  the  plaintiff;  and  this  burden  is  not 
discharged,  except  as  the  evidence  adduced 
to  prove  the  fact  alleged  is  strong  enough 
to  support  a  judicial  determination  in  favor 
of  the  plaintiff,  not  on  the  overcoming  of 
an  adverse  presumption,  nor  yet  on  a  pre- 
ponderance of  proof,  but  on  the  ground  that 
the  facts  alleged  have  been  established  be- 
yond reasonable  doubt.  I  do  not  state  it 
too  strongly,  •  for  upon  this  one  fact  rests 
this  contention.  If  the  fact  be  as  averred 
by  the  plaintiff,  the  unconstitutionality  of 
the  act  follows  necessarily;  and  therefore  it 
is  that  the  proof  required  to  establish  the 
fact  must  measure  up  to  this  high  stand- 
ard before  it  can  avail.  Speaking  of  the 
power  and  duty  of  the  court  to  declaro  a 
law  void  when  it  violates  the  Constitution, 
Tilghman,  Ch.  J.,  in  Farmers'  &  M.  Bank 
V.  Smith,  3  Serg.  &  R.  63,  says:  "It  is  a 
point  on  which  I  am  well  satisfied;  but  at 
the  same  time  it  is  certain  that  it  is  a  pow- 
er of  high  responsibility,  and  not  to  be  ex- 
ercised but  in  cases  free  from  doubt."  In 
Sharpless  v.  Philadelphia,  21  Pa.  147,  59 
Am.  Dee.  759,  Black,  Ch.  J.,  uses  this  lan- 
guage: "There  is  another  rule  which  must 
govern  us  in  cases  like  this,  namely,  that 
we  can  declare  an  act  of  assembly  void  only 
when  it  violates  the  Constitution  clearly, 
palpably,  plainly,  and  in  such  manner  as 
to  leave  no  doubt  or  hesitation  on  our 
minds."  (The  italics  in  neither  citation 
are  mine.)     In  Erie  &  N.  E.  R.  Co.  v.  Casey, 
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26  Fa.  287,  th«  same  eminent  judge  aaya: 
"The  party  who  wishes  us  to  pronounce  a 
law  unconstitutional  takes  upon  himself 
the  burden  of  proving,  beyond  all  doubt, 
that  it  is  so."  In  Pennsylvania  R.  Co.  t. 
Riblet,  66  Pa.  164,  5  Am.  Rep.  360,  Shars- 
wood,  J.,  says:  "Nothing  but  a  clear  vio- 
lation of  the  Constitution — a  clear  usurpa- 
tion of  power  prohibited — will  justify  the 
judicial  department  in  pronouncing  an  act 
of  the  legislative  department  unconstitu- 
tional and  void." 

Rut  why  multiply  authorities  in  support 
of  a  rule  so  long  established  and  univer- 
sally allowed?  I  would  not  have  burdened 
this  opinion  even  to  the  extent  of  the  above 
citations,  but  to  put  in  stronger  light  the 
impotence  and  insufficiency  of  the  finding 
of  fact  by  the  court  below  to  sustain  the 
plaintiff's  contention.  Written  across  the 
very  face  of  the  court's  finding  is  an  ad- 
mission that  it  is  based,  not  on  facts  ascer- 
tained, but  upon  a  mere  probability.  I 
quote  the  finding:  "(2)  Since  the  reduc- 
tion to  the  rate  of  2  cents  per  mile,  fixed 
by  the  act  of  April  6,  1907,  of  all  fares  now 
established  on  a  higher  basis,  would  proba- 
bly have  the  effect  of  reducing  the  profits 
of  the  plaintiff  from  the  intrastate  passen- 
ger business  to  a  sum  equivalent  to  less  than 
2  per  cent  on  its  investment  in  the  facili- 
ties necessary  for  carrying  that  business  on; 
and,  since  a  return  so  small  is  not  fair  re- 
muneration for  the  use  and  risk  of  its 
property  (Brymer  v.  Butler  Water  Co.  170 
Pa.  231,  36  L.R.A.  260,  36  Atl.  240)— the 
regulation  attempted  by  the  legislature  in 
that  act  must,  so  far  as  it  relates  to  the 
plaintiff,  and  for  so  long  as  the  present  con- 
ditions continue,  be  adjudged  to  be  unrea- 
sonable." To  make  it  absolutely  conclusive 
that  the  court  intended  that  it  should  be  so 
understood,  I  quote  from  the  discussion 
leading  up  to  the  finding  above:  "In  our 
opinion  the  approximation  and  probabilities, 
worked  out  upon  broad  foundation  of  estab- 
lished facts  by  men  of  experience  and  sound 
judgment  testifying  under  oath,  may  prop- 
erly be  considered  a  safe  ground  on  which 
to  base  judicial  action."  Not  only  was  the 
high  power  of  the  court  to  declare  an  act 
of  the  legislature  void  here  exercised  to  this 
end  on  a  mere  probability  that  it  violated 
the  Constitution,  but  even  this  probability 
admittedly  is  not  an  inference  derived  from 
facts  judicially  determined,  but  from  facts 
which  witnesses  in  the  case  say  they  deter- 
mined for  themselves  by  methods  of  inves- 
tigation which  they  themselves  approved. 
How  indifferent  this  ruling  is  to  the  rights 
of  a  co-ordinate  branch  of  government,  con- 
trasted with  the  jealous  regard  for  such 
rights  showm  in  the  cases  I  have  cited,  and 
what  a  departure  it  is  from  those  settled 
15  LJIJ^.(N.S.) 


principles  governing  judicial  determination 
in  questions  of  this  character  universally 
recognized,  need  not  be  here  remarked  upon, 
except  to  say  that,  receiving  the  sanction 
of  this  court,  the  case  will  establish  a  prece- 
dent fraught  with  extreme  danger.  Others 
may  see  their  way  clear  to  sustain  this 
finding  by  the  court  and  the  nullifying  de- 
cree based  thereon ;  but  for  myself  1  cannot. 
An  examination  of  the  evidence  in  the  case 
will  show  that  it  but  feebly  supports  the 
finding  even  as  to  the  probability.  To  me 
it  is  not  convincing  in  any  degree,  for  the 
reason  that  the  calculation  by  which  it  is 
sought  to  establish  the  probability  is  baaed, 
not  on  ascertained  facts,  but  upon  arbitrary 
assumptions  and  apportionments,  the  fair- 
ness and  accuracy  of  which  cannot,  in  the 
nature  of  things,  be  established  with  any 
degree  of  certainty.  A  common  capital  has 
supplied  common  facilities  for  the  trans- 
portation of  passengers  and  freight.  How 
can  it  be  determined,  with  any  degree  of 
exactness,  how  much  of  that  capital  is  in- 
vested for  the  carriage  of  passengers  and 
how  much  for  the  carriage  of  freight!  Both 
are  carried  on  the  same  roadbed,  over  the 
same  bridges,  the  same  rails,  and  in  many 
cases  are  discharged  at  the  same  stations. 
How  can  there  be  any  apportionment  of  ex- 
penses, for  service,  insurance,  taxes,  and  a 
dozen  other  things  which  have  been  met 
out  of  the  common  fund,  except  an  arbitrary 
one  to  suit  the  purposes  and  convenience 
of  the  company  in  connection  with  its  ac- 
counts T  Any  calculation  by  such  method 
must  start  with  and  proceed  on  the  assump- 
tion of  facts  which,  as  I  have  said,  cannot 
in  the  nature  of  things  be  established. 

If  it  be  said  that  the  plaintiff  is  shut  up 
to  such  method  of  proving  the  fact  it  com- 
plains of,  and  that,  unless  it  be  allowed  to 
show  it  in  this  way,  it  is  helpless  against 
legislative  injustice,  a  sufficient  answer 
would  be:  Show  this  to  be  so,  and  the 
company  will  at  least  be  in  better  position 
to  insist  upon  the  method  adopted.  I  think 
it  quite  evident  that  it  is  not  so.  The  ques- 
tion whether  a  given  passenger  rate  will 
yield  a  compensatory  return  for  the  par- 
ticular service  rendered  may  be  curious  and 
interesting;  but  the  fact,  however  it  be, 
can  be  of  no  practical  value  in  determining 
the  larger  question  of  whether  the  state  is 
confiscating  the  company's  property  by  com- 
pelling it  to  observe  such  rates.  If  the 
rate  be  less  than  compensatory  in  itself, 
yet,  if  the  entire  net  income  of  the  com- 
pany derived  from  both  branches  of  its 
business  in  the  operation  of  its  road  is  suf- 
ficient to  yield  to  the  company  a  reasonably 
fair  return  of  its  capital,  is  the  company  in 
any  position  to  claim  that  injustice  is  be- 
ing done  itt     Let  ua  see:     If  the  whole 
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income  derived  from  both  branches  of  the 
company's  business  yield  a  compensatory 
return  on  the  whole  capital,  and  one  branch 
be  shown  to  have  been  conducted  at  a  loss 
it  would  seem  to  follow  necessarily  that  in 
conducting  the  other  branch  the  company 
exacted  from  the  public  rates  which  were 
more  than  compensatory,  and  therefore  un- 
reasonable and  unjust.  If  the  fact  be  so, — 
I  do  not  say  that  it  is, — then  the  plaintiff 
company  is  here  with  one  outstretched  hand 
appealing  to  a  court  of  equity  to  protect 
it  Against  legislative  injustice,  while  with 
the  other  it  is  working  injustice  like  unto 
that  of  which  it  is  complaining  against  the 
people  whose  servant  the  legislature  is.  If 
it  be  not  so,  it  is  within  the  power  of  the 
company,  at  no  inconvenience  to  itself  and 
by  the  simplest  process,  to  acquit  itself  of 
all  suspicion  in  this  regard.  Were  a  court 
of  equity,  dealing  only  with  conscionable 
demands,  to  insist  that  the  company  at 
least  make  a  reasonable  effort  to  do  so, 
would  it  be  requiring  too  much?  Certainly 
not.  It  is  the  judicial  conscience  that  is 
to  be  satisfied  before  the  relief  asked  for 
can  be  given.  I  have  said  that  it  was  in 
the  power  of  the  company  to  demonstrate, 
if  it  chose  to  do  so,  that  the  prescribed  pas- 
senger rate  is  not  compensatory,  if,  indeed, 
such  be  the  fact.  Let  us  assume  the  freight 
rates  of  the  company  to  be  compensatory, 
and  nothing  more, — the  only  assumption 
that  is  required  to  be  made,  and  the  plain- 
tiff will  certainly  not  insist  that  it  is  an 
unwarranted  one.  Let  the  total  net  income 
from  both  sources  of  revenue  for  a  given 
period  be  reduced  by  whatever  sum  will 
represent  the  difference  between  the  net 
passenger  income  on  the  basis  of  the  com- 
pany's rates  and  the  rate  prescribed  by  the 
act.  If  the  result  be  a  reduction  of  the  to- 
tal net  income  below  what  would  be  com- 
pensatory to  the  plaintiff,  it  will  show  un- 
mistakably that  the  fault  is  in  the  pre- 
scribed rate.  If  the  working  hypothesis  em- 
ployed for  this  solution  be  established  as  a 
fact,  namely,  that  the  freight  rates  were 
simply  compensatory,  and  nothing  more,  the 
plaintiff  will  have  made  out  a  case  upon 
which  no  court  of  equity  would  turn  its 
bw^.  Until  this  is  done,  it  would  be  the 
extremest  indulgence  to  allow  that  the  plain- 
tiff's evidence  establishes  even  a  case  of  rea- 
sonable probability. 

It  is  impossible  to  avoid  these  necessary 
conclusions,  except  as  we  apply  to  the  case 
the  doctrine  asserted  in  the  majority  opin- 
ion, and  which,  I  venture  to  say,  is  here  for 
the  first  time  advanced,  namely,  that  legis- 
lation, having  for  its  purpose  the  regulation 
of  corporations,  may  reach  the  point  of  in- 
justice, within  the  constitutional  intend- 
ment, and  therefore  the  point  whsre  there 
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may  be  judicial  interference  short  of  actual 
confiscation  of  the  corporate  property  or 
corporate  rights.  The  position  here  taken 
is  to  my  mind  wholly  untenable.  By  ex- 
press constitutional  provision  the  right  is 
conferred  upon  the  general  assembly  to  al- 
ter, revoke,  or  annul  any  charter  of  incor- 
poration whenever,  in  their  opinion,  it  may 
be  injurious  to  the  citizens  of  the  common- 
wealth. The  power  here  given  subjects 
every  corporation  to  legislative  regulation 
and  control,  even  to  extinguishment,  and  the 
legislature  is  made  the  sole  judge  as  to  when 
occasion  arises  for  its  exercise.  The  pro- 
vision that  the  power  is  to  be  so  exercised 
that  no  injustice  shall  be  done  the  cor- 
porators in  no  way  qualifies  the  right  of 
the  legislature  to  determine  for  itself  when 
and  to  what  extent,  in  any  given  case,  it 
shall  exercise  the  power.  The  injustice  the 
constitutional  provision  avoids  is  confisca- 
tion,— the  forfeiture  of  the  property  and 
property  rights  of  the  corporation  to  the 
public  without  due  compensation.  It  con- 
templates something  that  can  be  judicially 
determined  by  settled  principles  and  meas- 
ured by  established  legal  standards,  with  a 
view  to  reimbursement  or  indemnity.  Un- 
der the  provision  referred  to,  the  power  of 
the  legislature  to  pass  such  legislation  as  it 
may  doem  necessary  to  protect  the  people  of 
the  commonwealth  from  corporate  oppres- 
sion can  never  become  a  judicial  question, 
where  provision  is  made  for  full  compensa- 
tion for  any  injury  that  may  result.  The 
position  taken  in  the  majority  opinion  is 
away  in  advance  of  anything  asserted  by 
the  plaintiff.  Its  contention,  upon  the  argu- 
ment of  the  case,  was  that  the  act  of  5th  of 
April,  1907,  was  confiscatory,  in  that  it 
would  require  the  company,  without  in- 
demnity from  the  state,  to  render  a  public 
service  at  less  than  compensatory  rates. 
This  contention  gave  it  a  standing  in  court. 
On  the  bare  contention  that  the  legislation 
was  unjust  to  it  in  any  other  sense,  it  could 
have  none.  As  I  have  tried  to  show,  its 
proof  failed  to  make  good  its  contention, 
and  it  is  therefore  not  entitled  to  the  relief 
prayed  for. 

But  this  opinion  has  grown  beyond  the 
limits  I  intended  it  to  have.  My  purpose 
was  simply  to  indicate  the  grounds  on  which 
I  would  sustain  this  appeal,  and  the  reasons 
therefor.  Beyond  these  I  have  not  gone. 
For  the  passage  of  the  law  in  question  we 
have  no  responsibility,  and  I  express  no 
opinion  in  regard  to  its  policy  or  the  wis- 
dom of  its  provisions.  I  recognize  the  duty 
resting  on  the  court,  in  every  case  where  tha 
power  of  the  legislature  to  enact  a  law  is 
called  in  question,  to  maintain  the  suprem- 
acy of  the  Constitution  and  declare  void  the 
act  of  assembly  that  violates  it.     But  this 
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high  power  invested  in  the  court,  as  has  been 
said,  is  attended  with  high  responsibility. 
It  is  to  be  exercised  only  when  the  legisla- 
tion transgresses  an  expressed  constitutional 
restriction,  or  one  necessarily  implied,  "pal- 
pably, plainly,  and  in  such  manner  as  to 
leave  no  doubt  or  hesitation  on  our  minds." 
Aside  from  the  narrow  field  from  which  leg- 
islative power  is  excluded,  there  is  a  vast 
domain  in  which  legislative  discretion  is  su- 
preme, subject  to  no  review,  except  the  re> 
pealing  power  which  abides  in  the  people. 
Into  this  domain  we  may  not  enter  with  our 
nullifying  decrees.  Any  invasion  of  it  by 
us  would  be  nothing  more  nor  less  than  an 
attempt  to  subject  legislative  discretion  to 
arbitrary  judicial  power. 

For  the  reasons  given,  I  would  sustain 
this  appeal. 

Potter,  J.,  dissenting: 

I  do  not  agree  that  the  court  below  pur- 
sued the  proper  method  in  determining  the 
reasonableness  of  the  rate  for  passenger 
travel  prescribed  to  railroad  companies  by 
the  act  of  April  6,  1907  (P.  L.  69).  In 
adopting  its  estimate,  the  court  took  into 
consideration  only  the  anticipated  earnings 
from  passenger  travel,  without  regard  to 
the  earnings  from  any  other  source.  In  con- 
sidering the  effect  of  legislation,  the  inter- 
ests of  the  stockholders  of  the  railroad  are, 
beyond  question,  to  be  fairly  protected;  but, 
so  long  as  the  earnings  of  the  road  from  all 
sources  produce  a  satisfactory  return  upon 
the  capital  invested,  the  exact  proportions 
which  may  result  from  the  operation  of  any 
particular  department  would  seem  to  be  im- 
material. It  is  not  to  be  expected  that  rail- 
road companies  will  earn  the  same  percent- 
age of  profit  in  every  department  or  upon 
all  classes  of  business  which  they  may  con- 
duct. It  may  readily  happen  that  the  prop- 
er discharge  of  its  duty  to  the  public  in 
furnishing  an  adequate  service  may  require 
a  railroad  to  perform  some  particular  serv- 
ice at  a  low  price,  or  even  at  a  loss,  and  yet 
the  returns  from  the  business  as  a  whole 
may  be  entirely  satisfactory. 

As  we  understand  the  testimony  in  this 
case,  and  as  shown  by  the  last  published  re- 
port, the  plaintiff  company  earned,  during 
the  last  fiscal  year,  a  net  profit  of  more  than 
llVi  per  cent  upon  its  capitalization.  If 
the  estimate  accepted  by  the  court  below  is 
correct  as  to  the  probable  amount  of  the  re- 
duction in  earnings  which  will  be  caused  by 
the  new  statute,  it  would  not  reduce  the  to- 
tal amount  more  than  %  of  1  per  cent,  and 
it  would  leave  a  net  annual  return,  based 
upon  last  year's  business,  of  more  than  11 
per  cent  per  annimi  upon  the  entire  capitali- 
zation. Legislation  permitting  such  a  re- 
turn as  this  can  hardly  be  termed  conflsca- 
15LR.A.(N.S.) 


tory,  or  even  fairly  regarded  as  tending  in 
that  direction.  In  judging  the  reasonable- 
ness of  a  rate,  the  interest  of  the  party  for 
whom  the  service  is  performed  must  be  rec- 
ognized, as  well  as  that  of  the  party  per- 
forming the  service.  The  proposition  that 
the  state  may  impose  a  comparatively  low 
rate  upon  a  particular  portion  of  the  busi- 
ness of  a  railroad,  provided  the  company  is 
able  to  earn  a  fair  profit  upon  its  business  as 
a  whole,  is  supported  both  by  reason  and 
authority.  For  example,  in  Minneapolis  & 
St.  L.  R.  Ck).  y.  Minnesota,  186  U.  S.  257, 
46  L.  ed.  1151,  22  Sup.  Ct.  Rep.  900,  it  was 
contended  that  a  certain  rate  of  freight  pre- 
scribed by  the  state  railroad  commission 
upon  coal  in  car-load  lots  was  unreasonable, 
because  it  was  alleged,  if  the  same  rate  were 
imposed  upon  all  merchandise,  the  road 
would  not  pay  its  operating  expenses.  But 
it  was  there  distinctly  pointed  out  by  the 
Supreme  Court  of  the  United  States  that  it 
might  well  be  that  other  existing  rates  might 
be  Bufiicient  to  earn  a  large  profit  for  the 
company,  even  though  little  came  from  the 
particular  source  in  question;  and  the  pow- 
er of  the  state  was  sustained  to  reduce  the 
rate  upon  a  particular  article,  provided  the 
company  was  able  to  earn  a  fair  profit  upon 
its  entire  business.  So,  also,  in  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  206  U.  S.  1,  61  L.  ed.  933,  27 
Sup.  Ct.  Rep.  685,  the  Supreme  Court  of 
the  United  States  upheld  the  right  of  the 
state  to  compel  a  railroad  company  to  per- 
form a  particular  duty — the  running  of  an 
additional  train  necessary  for  the  conven- 
ience of  the  public — even  though  it  entailed 
some  pecuniary  loss.  It  appears,  also,  from 
the  reports  of  the  Interstate  Commerce  Com- 
mission that  it  is  the  practice  of  that  body, 
in  determining  questions  of  the  reasonable- 
ness of  railroad  rates,  to  take  into  consid- 
eration the  entire  earnings,  operating  ex- 
penses, and  fixed  charges  of  the  road  under 
consideration.  This  was  done  in  the  case  of 
passenger  rates,  in  Brabham  v.  Atlantic 
Coast  Line  R.  Co.  (1905)  11  Inters.  Com. 
Rep.  464.  In  the  opinion  in  Artz  ▼.  Sea- 
board Air  Line  R.  Co.  (1905)  II  Inters. 
Com.  Rep.  458,  a  case  of  passenger  rates,  it 
is  said  (page  402)  :  "The  reasonableness 
of  the  passenger  fare  upon  a  particular  part 
of  the  defendant's  system  must  be  determined 
with  some  reference  to  the  system  as  a 
whole."  The  same  practice  prevails  in  de- 
termining the  reasonableness  of  freight 
rates.  See  Re  Freight  Rates  (1905)  11 
Inters.  Com.  Rep.  180;  Re  Rates  from  St 
Louis  to  Texas  Common  Points  (1905)  11 
Inters.  Com.  Rep.  238;  Re  Proposed  Ad- 
vances in  Freight  Rates  (1903)  9  Inters. 
Com.  Rep.  382.  Under  this  rule,  the  entire 
earning':)   of   the   plaintiff   company  witUa 


Digitized  by 


Google 


1908. 


PENNSYLVANIA  R.  CO.  v.  PHILADELPHIA  COUNTY. 


123 


the  state  should  have  been  considered  in  the 
present  case.  Had  this  been  done,  it  would 
without  doubt  have  appeared  that  the  rate 
imposed  by  the  act  of  1907  will  not  prevent 
tlie  company  fiom  earning  a  fair  profit  up- 
on its  entire  business. 

For  this  reason  I  would  reverse  the  decree 
of  the  court  below  and  dismiss  the  bill. 

Sfestresat,  J.,  dissenting: 
The  plaintiff  and  the  defendant  both  re- 
gard this  case  as  of  vital  importance,  and  it 
certainly  goes  without  saying  that  the  peo- 
ple of  the  commonwealth,  whose  rights  are 
involved  in  the  contest,  fully  concur  with 
the  parties  to  the  litigation  that  the  case 
is  of  great  importance  and  of  far-reaching 
consequences.  As  the  record  discloses,  the 
great  and  vital  question  involved  in  the  case 
is  whether  the  Pennsylvania  Railroad  Com- 
pany is  under  and  subject  to  the  Constitu- 
tion of  the  commonwealth,  as  every  citizen 
and  every  corporation  is  presumed  to  be,  or 
whether  that  corporation  is  over  and  above 
the  organic  law  of  the  state.  The  plaintiff 
in  this  action  is  the  Pennsylvania  Railroad 
Company,  and  in  the  bill  filed  by  it  it  denies 
the  right  of  the  legislature  to  supervise  its 
action  in  fixing  the  rate  of  compensation 
it  shall  receive  for  the  transportation  of 
passengers  within  the  state.  In  pursuance 
of  an  almost  unanimous  demand  of  the  peo- 
ple of  the  state,  the  legislature  enacted  the 
law  of  1907  regulating  passenger  rates  of 
transportation,  and  the  constitutionality  of 
that  law  is  the  primal  question  involved  in 
this  litigation. 

It  will  be  observed,  however,  that  the  ma- 
jority of  the  court,  while  conceding  general- 
ly the  power  of  legislative  supervision  of 
rates  of  common  carriers,  declines  to  pass 
upon  the  question  of  the  immunity  of  the 
plaintiff  company  from  such  supervision,  as- 
signing as  reasons  therefor  that  the  effect 
of  the  supplement  to  the  original  act  was 
not  argued,  and  that  the  question  becomes 
unimportant  in  this  suit  because  of  the  view 
the  majorii^  takes  of  another  question  of 
secondary  importance.  With  deference  to 
the  majority,  I  regard  these  reasons  as 
wholly  inadequate  to  justify  such  action, 
and  especially  so  in  view  of  the  fact  that 
there  are  now  pending  in  the  courts  of  com- 
mon pleas  of  the  state,  and  awaiting  the  de- 
cision in  this  case,  other  cases  brought 
against  other  railroad  companies  with  sim- 
ilar charters  to  restrain  the  enforcement  of 
the  act  of  1907.  The  question  is  raised  at 
the  very  threshold  of  the  appeal  by  the 
third  assignment  of  error,  wherein  the  ap- 
pellant alleges  that  the  trial  court  erred 
in  holding  that,  "by  its  act  of  incorporation 
(act  April  13,  1846;  P.  L.  312),  the  Penn- 
sylvania Railroad  Company  received  from 
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the  commonwealth  the  right  to  demand 
from  its  passengers  such  tolls  or  fares, 
within  certain  maxima  therein  specified,  as 
to  its  president  and  directors  shall  seem  rea- 
sonable, with  immunity  from  interference  by 
any  public  authority  with  the  rates  that  it 
may  thus  establish."  Both  parties^  as  the 
record  discloses,  regard  the  question  as  the 
most  important  in  the  cause,  and  have  dis- 
cussed it  at  length.  It  is  obvious  that,  if 
such  immunity  exists  under  the  charter,  the 
question  of  reasonableness  of  the  rate  fixed 
by  the  act  of  1907  does  not  arise  and  need 
not  be  decided.  The  very  first  important 
question,  therefore,  which  confronts  this 
court  upon  the  record,  is  whether  the  char- 
ter act  of  1846  gives  the  plaintiff  company 
immunity  from  rate  legislation  or  supervi- 
sion by  the  state ;  and  I  submit  that  the  par- 
ties are  entitled  to  an  answer  by  this  court, 
and  that  the  reasons  assigned  for  declining 
to  decide  it  are  entirely  insufficient.  It  is 
of  the  utmost  importance,  both  to  the  peo- 
ple of  the  commonwealth  and  the  plaintiff 
company,  that  the  question  be  settled  finally 
by  this  court;  and,  having  been  raised  by  the 
pleadings  and  decided  by  the  trial  court,  it 
should  now  be  finally  adjudicated  by  this 
court.  The  suggestion  that  counsel  did  not 
discuss  a  part  of  the  charter  is  no  ground 
for  the  court  not  determining  the  plaintiff's 
rights  under  its  charter.  The  oversight  of 
the  defendant's  counsel  in  this  respect  can- 
not defeat  the  right  of  the  plaintiff  or  the  de- 
fendant to  have  a  decision  of  the  vital  ques- 
tion in  the  case.  If,  however,  by  reason  of 
this  fact,  the  majority  of  the  court  are  not 
prepared  to  dispose  of  the  question,  then  the 
proper  course,  and  the  one  universally  fol- 
lowed, is  to  order  a  reargument,  and  direct 
the  counsel  to  discuss  the  question.  This  is 
the  well-established  practice  in  this  court 
and  uniformly  adopted  in  such  cases.  Lack 
of  time  compels  me  to  state  my  conclusion  on 
tl)e  important  questions  involved  in  the 
case  and  considered  and  decided  by  the  court, 
below  without  quoting  from  the  pertinent 
authorities,  which  I  think  amply  sustain  my 
views.  I  would  hold,  contrary  to  the  rul- 
ings of  the  trial  court : 

1.  That  the  act  of  April  13,  1840,  and  its 
supplement  of  the  same  date  (P.  L.  312), 
incorporating  the  plaintiff  company,  do  not 
give  it  immunity  from  the  supervision  or 
regulation  of  rates  by  the  legislature.  The 
power  and  authority  under  this  act  of  as- 
sembly, claimed  for  the  plaintiff  company 
by  its  counsel,  is  stated  by  them  as  follows : 
"It  will  be  observed  that  the  power  conferred 
was,  not  to  establish  and  receive  reasonable 
rates,  but  to  establish  and  receive  such  rates 
'as  to  the  president  and  directors  shall  seem 
reasonable.'  The  ascertainment  of  what 
were  reasonable  rates  was  thus  committed  to 
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the  governing  body  of  the  corporation  by  the 
legislature,  and  it  necessarily  resulted  from 
this,  it  is  submitted,  that  the  legislature  it- 
self was  deprived  by  its  own  act  of  any  pow- 
er or  right  to  itself  to  undertake  to  deter- 
mine what  should  be  reasonable  rates  to  be 
established  from  time  to  time.  Such  pow- 
er, from  the  very  nature  of  things,  could  not 
exist  at  one  and  the  same  time  in  two 
bodies."  I  think  this  is  an  accurate  state- 
ment of  the  plaintiff's  position,  and  it  was 
sustained  by  the  court  below  as  to  the  plain- 
tiff's line  bet\Veen  Harrisburg  and  Pittsburg. 
The  extent  and  consequences  of  such  a  doc- 
trine are  apparent,  without  any  extended 
discussion.  I  agree  that,  in  the  first  in- 
stance, the  power  to  regulate  rates,  as  sug- 
gested in  the  position  of  the  plaintiff,  can 
"not  exist  at  one  and  the  same  time  in  two 
bodies."  I  do  not,  however,  concur  in  the 
view  that  the  company's  president  and  di- 
rtetors  constitute  a  body  which  can  control 
and  regulate  such  rates,  without  being 
amenable  to  the  supervising  power  of  the 
state  to  determine  the  reasonableness  of  the 
rates.  The  supplement  to  the  original  act 
of  the  plaintiff  company  must  be  considered 
as  an  integrant  part  of  the  charter  itself, 
and  ■  it  clearly  shows  that  the  charter  is 
subject  to  legislative  control.  The  supple- 
ment was  approved  on  the  same  day  as  the 
original  act,  and,  hence,  became  operative  at 
the  same  time  as  the  original  act.  Brown  v. 
Barry,  3  Dall.  305,  IL.ed.  638;  Blair  v.  Chi- 
cago, 201  U.  S.  474, 60  L.  ed.  832, 26  Sup.  Ct. 
Rep.  427.  It  is  printed  immediately  after 
the  original  act  in  the  Pamphlet  Laws.  It 
provides,  inter  alia:  "That  nothing  in  the 
act  to  which  this  is  a  supplement  shall  be 
so  construed  as  in  any  wise  to  impair  the 
right  of  the  legislature  to  pass  such  addi- 
tional laws  as  may  be  deemed  expedient  in 
furtherance  of  the  objects  contemplated  by 
the  said  act.  and  for  the  better  enforcement 
of  the  provisions  thereof."  The  plaintiff 
company  accepted  this  legislation  as  its 
charter,  and  its  very  language  provides  for 
legislative  control  and  shows  that  such  was 
the  intention  of  the  legislature.  Every 
step  taken  and  every  act  performed  by  the 
company  have  been  in  pursuance  of  both 
acts  of  assembly.  The  company,  therefore, 
cannot  invoke  the  authority  of  the  original 
act  to  exercise  its  corporate  franchises  and 
deny  the  power  of  legislative  supervision 
provided  in  the  supplement, — ^a  constituent 
part  of  the  charter. 

But,  aside  from  the  effect  of  the  supple- 
mentary act  upon  the  original  act,  I  do  not 
think  the  latter  confers  on  the  company  an 
unlimited  and  unrestricted  power  to  regu- 
late passenger  rates  within  the  maximum 
rate  named  in  its  21st  section.  If  the  pres- 
ident and  directors  of  the  company  have  the 
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power  to  regulate  rates  for  passenger  trans- 
portation, it  is  acquired  solely  through  the 
charter  from  the  state  government.  The 
company's  charter  is  its  life,  its  only  source 
of  power,  and  what  power  is  not  clearly 
delegated  therein  it  does  not  possess.  Did 
the  state,  by  the  original  act  of  1846,  confer 
upon  the  company's  president  and  directors 
absolute  and  unqualified  power,  relieved  of 
state  supervision,  to  regulate  the  rates  of 
passenger  transportation  within  the  limits 
named  in  the  2l8t  section  of  the  actt  It  ia 
so  claimed,  as  we  have  seen;  and  the  state 
is  now  denied  the  right  to  interfere  in  any 
way  whatever  with  any  rate  which  the  pres- 
ident and  directors  of  the  company  may  es- 
tablish within  the  limits  named  in  the  act. 
Immunity  from  rate  regulation  will  not  be 
presumed,  and,  if  a  railroad  company,  a 
quasi  public  corporation,  avers  that  it  has 
such  right,  it  must  point  to  language  in  its 
charter  which  explicitly  and  unmistakably 
confers  the  right.  This  principle  is  sup- 
ported  by  reason,  and  is  the  doctrine  an- 
nounced .in  the  decisions  of  the  Supreme 
Court  of  the  United  States.  The  language 
employed  in  the  charters  of  the  companies 
in  many  of  the  cases  in  that  court  is  very 
much  stronger  than  the  language  used  in 
the  charter  of  the  plaintiff  company  here, 
and  yet  immunity  from  supervision  was  de- 
nied. See  Ruggles  t.  Illinois,  108  U.  S. 
520,  27  L.  ed.  812,  2  Sup.  Ct.  Rep.  832; 
Georgia  R.  &.  Bkg.  Co.  v.  Smith,  128  U.  S. 
174,  32  I/,  ed.  377,  9  Sup.  Ct.  Rep.  47: 
Knoxville  Water  Co.  v.  Knoxville,  189  U. 
S.  434,  47  L.  ed.  887,  23  Sup.  Ct.  Rep.  531. 
The  original  act  of  1846  authorizes  the 
president  and  directors  of  the  company  to 
establish  "such  rates  of  toll  or  other  com- 
pensation for  the  use  of  the  said  road  and 
of  said  motive  power,  and  for  the  convey- 
ance of  passengers,  the  transportation  of 
merchandise  and  commodities,  and  the  cars 
or  other  vehicles  containing  the-  same,  or 
otherwise  passing  over  or  on  said  railroad, 
as  to  the  president  and  directors  shall  seem 
reasonable,"  with  a  maximum  rate  for 
through  passengers  of  3  cents  per  mile  and 
for  way  passengers  of  3V^  cents  per  mile. 
It  will  be  observed  that  there  is  no  clear 
and  explicit  language  in  this  provision  that 
shows  an  intention  on  the  part  of  the  stats 
to  deny  itself  the  right  to  exercise  its  power 
of  supervision  over  the  rates  establislffid  by 
the  company.  The  discretionary  power 
lodged  with  the  president  and  directors  is 
to  establish  reasonable  rates  within  the 
maximum  limit,  and  the  plain  inference  is, 
in  the  absence  of  language  declaring  the 
contrary,  that  the  state  retains  its  inher- 
ent supervisory  power  to  protect  the  pub- 
lic against  arbitrary  and  unreasonable 
rates.     We   are   not  dealing  with   private 
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parties  to  a  contract,  but  with  parties  one 
of  which  possesses  sovereignty,  with  the 
right  to  exercise  it  over  quasi  public  cor- 
porations, unless  that  party  clearly  and  ex- 
plicitly disables  itself  from  so  doing  by  its 
contract.  The  presumption,  as  we  have  seen, 
is  against  the  abdication  of  such  power  and 
in  favor  of  its  retention  by  the  state.  To 
delegate  it  to  a  corporation,  or  to  fail  or  re- 
fuse to  exercise  it,  would  be  simply  an  ab- 
dication of  sovereignty;  and  that  is  never 
presumed.  Cairo  &,  C.  R.  Co.  v.  Hecht,  95 
U.  S.  168,  24  L.  ed.  423.  The  power  to  regu- 
late rates  is  a  power  of  government.  Rail- 
road Commission  Cases,  116  U.  S.  307,  325, 
29  L.  ed.  636,  642,  6  Sup.  Ct.  Rep.  334,  388, 
1191.  The  promotion  of  the  public  wel- 
fare is  the  purpose  of  government,  and,  to 
accomplish  the  purpose,  the  sovereignty  of 
the  state  remains  with  the  state  itself.  The 
supervision  of  transportation  rates  on  a 
railroad  is  a  question  which  involves  the 
welfare,  comfort,  and  convenience  of  the 
public;  and,  if  these  are  to  be  safeguarded 
and  secured, — and  unquestionably  they 
should  be, — ^the  power  to  do  so  is  one  of 
sovereignty,  and  must  be  exercised  by  the 
commonwealth.  A  public  corporation,  like 
a  ra-ilroad,  being  a  creature  of  the  common- 
wealth, has  rights  conferred  upon  it  by 
which  it  exercises  a  part  of  the  power  un- 
der stote  supervision;  and  hence  it  is  that, 
enjoying  those  rights,  it  is  subject  to  the 
commonwealth  to  the  extont  that  the  stoto 
may  control  and  regulate  its  affairs  so  far 
as  the  welfare  of  the  public  may  demand. 
In  the  exercise  of  this  authority  by  the 
commonwealth,  the  corporation  is  amply 
protected  by  constitutional  provisions  which 
will  not  permit  its  property  or  its  corpo- 
rate rights  to  be  destroyed  or  invaded. 
Those  provisions  require  that  supervisory 
action  inust  be  token  by  the  stote  in  a  way 
that  will  do  no  injustice  to  the  stockhold- 
ers of  the  corporation.  It  is  the  impera- 
tive duty  of  the  courts  to  see  that  the  con- 
stitutional right  of  protection  of  property 
is  as  rigidly  enforced  in  favor  of  a  corpora- 
tion as  it  is  in  the  case  of  an  individual; 
and  a  failure  in  either  instonce  would  be  a 
grave  dereliction  of  judicial  duty.  It  is  not 
to  be  assumed  that  any  court  in  the  com- 
monwealth will  n^leet  or  refuse  to  perform 
this  duty. 

2.  I  believe  the  power  tio  supervise  rate 
charges  of  a  quasi  public  corporation,  like 
a  railroad  company,  is  a  police  power  of 
the  stoto;  and  that  the  legislature  has  no 
authority  to  abridge  it,  or  to  delegate  it  to 
a  corporation,  or  to  any  other  body.  Sec- 
tion 3,  art.  16,  of  the  present  Constitution 
declares  that  "the  exercise  of  the  police 
power  of  the  state  shall  never  be  abridged, 
or  so  construed  as  to  permit  corporations  to 
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conduct  their  business  in  such  manner  as 
to  infringe  the  equal  rights  of  individuals 
or  the  general  well-being  of  the  stoto."  This 
section  of  the  Constitution  is  simply  declar- 
atory of  the  implied  power  of  the  state  as 
it  existed  under  all  former  Constitutions 
of  the  commonwealth.  Such  power  need 
not  be  reserved  or  declared  in  the  written 
Constitution  of  an  American  stote,  because 
it  exists  without  such  declaration.  This 
principle  is  recognized  both  by  the  stote 
and  Federal  courts.  See  Com.  v.  Interstate 
Consol.  Street  R.  Co.  187  Mass.  436,  11 
L.R.A.(N.S.)  973,  73  N.  E.  530;  Id.,  207 
U.  S.  79,  52  L.  ed.  — ,  28  Sup.  Ct.  Rep.  26, 
and  cases  cited  in  these  opinions.  The  1^- 
islature  of  the  stote,  therefore,  had  clearly 
the  right  to  supervise  or  regulate  the  pas- 
senger traffic  on  the  plaintiff  company's 
road  under  the  police  power  inherent  in  the 
commonwealth.  As  we  shall  hereinafter  see, 
the  company,  by  ite  formal  declaration,  ex- 
pressly made  itself  subject  to  the  police 
power  of  the  stote. 

3.  I  am  clearly  of  opinion  that,  in  deter- 
mining whether  a  rate  for  transportation  is 
reasonable  or  not,  all  the  revenues  of  the 
company  should  be  considered,  including  re- 
ceipts from  freight,  expressage,  packages, 
and  all  other  sources.  This  principle  is  rec- 
ognized in  the  adjudications  of  the  Supreme 
Court  of  the  United  States  and  by  the  de- 
cisions of  the  Interstate  Commerce  Commis- 
sion. St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156 
U.  S.  649,  39  L.  ed.  667,  15  Sup.  Ct.  Rep. 
484;  Smyth  v.  Ames,  169  U,  S.  466,  42  U 
ed.  819,  18  Sup.  Ct,  Rep.  418;  Railroad  & 
Warehouse  Comrs.  v.  Eureka  Springs  R.  Co. 
7  Inters.  Com.  Rep.  69;  Brabham  v.  Atlan- 
tic Coast  Line  R,  Co.  II  Inters.  Com.  Rep. 
464.  In  ascertaining  a  reasonable  rate  for 
the  transportation  of  passengers,  the  com- 
pany has  no  right  to  segregate  the  passen- 
ger traffic  and  exclude  the  other  sources  of 
revenue.  The  railroad  is  an  entity;  ite  be- 
ing is  created  by  a  charter  granted  by  the 
commonwealth,  declaring  it  "a  public  high- 
way for  the  conveyance  of  passengers  and 
the  transportation  of  freight;"  it  acts  as  a 
body;  ite  tracks  are  all  owned  and  used  by 
the  corporate  entity;  and  ita  stockholders 
receive  their  dividends  from  the  net  pro- 
ceeds of  its  entire  traffic.  Wliy,  then,  in  as- 
certaining a  reasonable  rate  for  passenger 
traffic,  should  the  revenue  from  that  traffic 
alone  be  considered  T  The  stockholders  are 
the  owners  of  the  corporate  franchises  as 
well  as  of  the  corporate  property  generally, 
and  a  fair  income  from  the  investment  is 
what  they  are  entitled  to  receive;  hence 
they  have  no  right  to  compel  the  passenger 
traffic  on  their  road  to  pay  a  rate  of  trans- 
portation which,  when  considered  with  the 
returns  from  the  freight  and  other  traffic, 
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would  make  an  exorbitant  or  unfair  rate  to 
them  for  their  investment.  Their  invest- 
ment is  in  the  corporate  franchise  and  prop- 
erty, and  the  income  from  that  investment 
necessarily  comes  from  the  freight  as  well 
as  the  passenger  traffic;  and,  in  determin- 
ing what  is  a  fair  and  reasonable  return  on 
their  investment,  it  necessarily  follows  that 
the  receipts  or  revenues  from  all  sources 
should  be  considered.  This  view  is  strength- 
ened by  the  fact  that  it  is  impossible  to 
accurately  determine  what  revenue  the  com- 
pany receives  from  each  of  the  several 
sources.  The  trackage,  the  stations,  the  of- 
fices, and  other  property  are  owned,  not  by 
the  freight  department,  nor  by  the  passen- 
ger department,  of  the  road,  but  by  the 
company  itself;  and  hence,  in  making  a  di- 
vision of  the  receipts  and  expenditures,  it 
is  wholly  impracticable  to  ascertain  accu- 
rately and  definitely  the  receipts  from  ei- 
ther of  the  several  sources  of  revenue.  As 
the  net  revenues  from  all  sources  go  to  the 
stockholders,  constituting  the  return  on 
their  investment,  and  the  property  from 
which  those  revenues  are  derived  is  the 
property  of  the  stockholders,  the  fair  rate 
or  recompense  for  the  investment  in  that 
property  belongs  to  the  stockholders  and 
should  be  counted  on  the  entire  traffic. 

4.  The  directors  of  the  Pennsylvania  Rail- 
road Company  passed  the  following  resolu- 
tion: "Tiiat,  in  order  that  the  fact  that 
this  company  is  under  and  subject  to  the 
Constitution  of  the  commonwealth  of  Penn- 
sylvania of  1874,  adopted  December  16, 
1873,  may  be  formally  evidenced,  this  board 
does  hereby  unanimously  declare  that  the 
Pennsylvania  Railroad  Company  is  under 
and  subject  to  said  Constitution,  and  does 
hereby  formally,  on  behalf  of  said  com- 
pany, accept  all  its  provisions,  and  particu- 
larly the  provisioqs  of  the  16th  and  17th 
articles  thereof."  This  declaration  and  ac- 
ceptance of  the  company  was  filed  on  March 
8,  1901,  in  the  office  of  the  secretary  of  the 
commonwealth.  Among  the  provisions  of 
the  Constitution  which  the  company  ac- 
cepted are  the  following:  Section  2  of  ar- 
ticle 16:  "The  general  assembly  shall  not 
remit  the  forfeiture  of  the  charter  of  any 
corporation  now  existing,  or  alter  or  amend 
the  same,  or  pass  any  other  general  or  spe- 
cial law  for  the  benefit  of  such  corporation, 
except  upon  the  condition  that  such  corpo- 
ration shall  thereafter  hold  its  charter  sub- 
ject to  the  provisions  of  this  Constitution." 
Section  10  of  article  16:  "The  general  as- 
sembly shall  have  the  power  to  alter,  revoke, 
or  annul  any  charter  of  incorporation  now 
existing,  and  revocable  at  the  adoption  of 
this  Constitution,  or  any  that  may  here- 
after be  created,  whenever,  in  their  opinion, 
it  may  be  injurious  to  the  citizens  of  this 
IS  L.R.A.(N.S.) 


oommonwealtii,  in  such  manner,  howefvr, 
that  no  injustice  shall  be  done  to  the  eor- 
porators."  Section  10  of  article  17:  "No 
railroad,  canal,  or  other  transportation  com- 
pany, in  existence  at  the  time  of  the  adop- 
tion of  this  article,  shall  have  the  benefit 
of  any  future  legislation,  by  general  or  spe- 
cial laws,  except  on  condition  of  complete 
acceptance  of  all  the  provisions  of  this  arti- 
cle." 

The  language  of  the  formal  acceptance  of 
the  Constitution  by  the  Pennsylvania  Bail- 
road  Company  would  seem  to  be  sufficiently 
comprehensive  to  make  the  company  subject 
to  the  entire  instrument.  It  is  said  that  a 
Constitution  is  for  the  millions,  and  hence 
should  be  construed  as  they  understand  it. 
The  acceptance  declares  that  the  company 
"accept  all  of  its  provisions,  and  particu- 
larly the  provisions  of  the  16th  and  17tb 
articles  thereof."  It  is  difficult  to  see  how 
any  part  of  the  instrument  is  without  this 
language,  or,  if  the  language  does  not  in- 
clude every  part  of  the  Constitution,  bow 
any  acceptance  could  be  drawn  which  would 
render  a  corporation  subject  to  all  the  con- 
stitutional provisions.  It  is  said,  however, 
that  {  10  of  article  16  only  authorizes  the 
general  assembly  to  alter,  revoke,  or  annul 
an  existing  charter  revocable  at  the  adoption 
of  the  Constitution,  or  any  charters  that 
might  thereafter  be  created;  and  that  the 
charter  of  the  plaintiff  company  was  not 
revocable,  when  the  present  Constitution  was 
adopted,  and  hence  its  acceptance  of  the 
Constitution  gives  no  authority  to  the  le^ 
islature  to  alter,  revoke,  or  annul  its  char- 
ter. But  this  is  a  very  narrow  view  indeed 
of  tlie  effect  of  the  plaintiff's  acceptance  of 
the  Constitution.  It  would  permit  it  to 
play  fast  and  loose  with  the  instrument, 
which  no  court  of  equity,  whose  assistance 
the  plaintiff  now  invokes,  should  tolerate 
in  any  corporation.  It  says  broadly:  "We 
accept  every  provision  of  the  Constitution." 
But,  when  the  state  proceeds  to  act  upon 
its  acceptance,  and  enact  legislation  affect- 
ing it,  it  claims  that  it  is  not  subject  to  a 
part  of  the  instrument  authorizing  such 
legislation,  and  asks  a  court  of  equity  to 
annul  the  legislation.  It  is  manifest,  I 
think,  that,  if  the  present  contention  of  the 
corporation  is  correct,  the  action  of  the  di- 
rectors in  accepting  the  Constitution  was 
taken  in  bad  faith  and  with  an  intention 
to  reap  the  benefits  of  subjecting  itself  to 
the  whole  Constitution  while  not  rendering 
itself  amenable  to  legislation  affecting  it 
adversely.  The  manifest  intention  of  S  10 
of  article  16  was,  upon  the  acceptance  of  th« 
instrument  by  a  corporation,  to  make  the 
corporation  subject  to  all  its  provisions  in 
the  same  manner  and  to  the  same  extent 
as  though  the  incorporation  had  taken  plaee 
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subsequent  to  the  adoption  of  the  Consti- 
tution. The  1 0th  section  must  be  read  in 
connection  with  the  2d  section,  wherein  the 
legislature  is  prohibited  from  altering  or 
amending  the  charter  of  an  existing  corpo- 
ration or  legislating  for  such  corporation; 
save  upon  the  condition  that  the  corpora- 
tion should  thereafter  hold  its  charter  sub- 
ject to  all  the  provisions  of  the  Constitu- 
tion. A  railroad  company  existing  at  the 
adoption  of  the  Constitution  may  secure  the 
benefit  of  future  legislation  as  pointed  out 
in  i  10  of  article  17  of  the  instrument, 
which  provides :  "No  railroad  .  .  .  com- 
pany, in  existence  at  the  time  of  the  adop- 
tion of  this  article,  shall  have  the  benefit  of 
any  future  legislation  by  general  or  special 
laws,  except  on  condition  of  complete  ac- 
ceptance of  all  the  provisions  of  this  arti- 
cle." Here,  as  we  have  seen,  if  the  language 
of  the  acceptance  filed  by  the  plaintiff  com- 
pany with  the  state  department  is  to  have 
its  usual  and  ordinary  meaning,  the  com- 
pany accepted  specifically  the  provisions  of 
the  leth  and  17th  articles,  and  also  "all  of 
its  (Constitution's)  provisions."  It  will 
therefore  be  observed  that  the  plaintiff  com- 
pany, in  order  to  invoke  the  protection  of 
the  present  Constitution  and  secure  the 
benefit  of  any  subsequent  legislation,  was 
required  to  declare  its  complete  acceptance 
of  the  17th  article.  It  went  further,  how- 
ever, and  accepted  all  the  provisions  of  the 
Constitution,  and  specifically  the  IBth  ar- 
ticle, in  {  10  of  which  the  general  assembly 
is  authorized  to  alter,  revoke,  or  annul  any 
charter  then  existing,  revocable  at  the  adop- 
tion of  the  Constitution,  or  that  might 
thereafter  be  granted. 

5.  The  formal  acceptance  of  the  plaintiff 
company  declares  that  "the  Pennsylvania 
Railroad  Company  is  under  and  subject  to 
said  Constitution,  and  .  .  .  accepts  all 
its  provisions."  The  company  therefore  ac- 
cepted S  3  of  article  10,  which  declares  that 
"the  exercise  of  the  police  power  of  the  state 
shall  never  be  abridged,  or  so  construed  as 
to  permit  corporations  to  conduct  their 
business  in  such  manner  as  to  infringe  the 
equal  rights  of  individuals  or  the  general 
well-being  of  the  state."  If  our  position,  as 
stated  above,  is  correct,  that  the  r^ulation 
of  railroad  rates  is  a  police  power,  then  it 
follows  that  the  act  of  1907,  being  the  exer- 
cise of  that  power,  is,  if  the  rate  fixed  is 
reasonable,  authorized  by  the  company's 
formal  acceptance  of  the  Constitution.  There 
can  be  no  injustice  to  the  corporation  from 
making  it  subject  to  the  entire  Constitu- 
tion, as  the  language  of  its  acceptance  de- 
clares it  is.  It  will  be  observed  that  the 
legislature  can  alter,  annul,  or  revoke  the 
charter  only  when  it  is  done  "in  such  man- 
ner that  no  injustice  shall  be  done  to  the 
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corporators."  This  gives  ample  protection 
to  the  corporation  and  its  stockholders, 
while  at  the  same  time  it  makes  the  Con- 
stitution of  the  commonwealth  still  the  su- 
preme law  of  the  land.  It  leaves  the  prop- 
erty and  the  franchises  of  the  corporation 
fully  protected,  ^nd  still  continues  sover- 
eignty in  the  state,  and  in  the  ftate  is  where 
it  belongs. 

Without  discussing  the  reasonableness  of 
the  rate  fixed  by  the  act  of  1907,  I  think 
that,  under  the  evidence  in  the  case,  the 
court  below  was  in  error  in  finding  that  2 
cents  a  mile  is  unreasonable.  The  company 
practically  concedes  that  a  2-cent  rate  is 
reasonable  by  selling  a  mileage  book  for 
$20  which  entitles  the  passenger  to  travel 
on  its  road  1,000  miles,  or  at  the  rate  of 
2  cents  per  mile.  It  is  settled  law  that  the 
burden  of  showing  the  rate  named  in  the 
act  to  be  unreasonable  or  confiscatory  was 
upon  the  company;  but  the  burden  was  not 
met.  The  average  of  all  passenger  fares  now 
collected  by  the  company  is  1.907  cents  per 
mile,  or  .003  cents  less  than  the  rate  speci- 
fied in  the  act  of  1907.  The  commutation 
rate  is  1.046  cents  per  mile,  while  one-way 
tickets  are  sold  at  2.406  cents  per  mile  and 
a  round- trip  ticket  2.109  cents  per  mile.  It 
is  clear,  I  think,  that,  under  the  evidence 
in  the  case,  considering  only  the  revenue 
trom  the  passenger  trafiic,  the  rate  as  fixed 
by  the  act  of  1907  is  not  unreasonable, 
much  less  confiscatory.  I  have  not  referred 
to  the  several  legal  questions  raised  in  the 
record  and  ruled  by  the  court  below  in  fa- 
vor of  the  defendant.  The  plaintiff  has  not 
appealed,  and  hence  there  is  nothing  in  the 
record  authorizing  us  to  consider  those  rul- 
ings. 

The  above  are  some  of  the  reasons  why  I 
would  reverse  the  decree  of  the  court  below. 


OONNEOTICUT  SUPRKME  COURT 
OF  EaiBORS. 

JAMES  P.  CAVANAUGH  et  al.,  Appts., 

V. 

FRANK  P.  MARBLE. 

(80  Conn.  389,  68  Atl.  863.) 

.Mtachment  ^  misapplication  of  Instal- 
ments ^  right  to  question. 

1.  One  attaching  property  of  conditional 
vendees  may,  in  a  replevin  action  by  the 
vendor  to  recover  possession  thereof,  make 
any  claim  as  to  the  misapplication  of  pay- 
ments on  a  note  given  for  the  property  lev- 
ied on  that  could  be  made  by  the  vendees 
themselves. 


Note.  ^  Diligent  search  fails  to  disclose 
any  case  passing  upon  the  right  of  one  at- 
taching property  of  a  conditional  vendee  to 
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Note  —  application  of  payments. 

2.  Vendors  holding  a  condition-sale  instal- 
ment note  against  toeir  vendees,  and  also  a 
demand  note,  are  bound,  in  the  absence  of 
express  directions,  to  presume  that  subse- 
quent payments  are  intended  to  be  applied 
to  the  first  note,  where  the  conditional  sale 
will  be  broken  if  the  instalments  are  not 
paid,  where  two  instalments  are  paid  before 
the  demand  note  is  given,  and  where  no  de- 
mand of  payment  of  the  second  note  is  made. 

(March  3,  1908.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Superior  Court  for  Litchfield  County 
in  defendant's  favor  in  a  replevin  proceed- 
ing to  recover  possession  of  horses  which 
defendant,  as  deputy  sheriff,  had  attached 
as  the  property  of  Lucier's  Minstrels.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  W.  Etlieridge  and  Wil- 
bur O.  Manchester,  for  appellants: 

If  the  payor  does  not  direct  the  applica- 
tion, it  may  be  made  by  the  party  receiv- 
ing the  money. 

Fairchild  v.  Holly,  10  Conn.  179;  National 
Bank  v.  Mechanics'  Nat.  Bank,  94  U.  S.  437, 
24L.ed.  176;  Blake  ▼.  Sawyer,  83  Me.  129, 
12  L.R.A.  712,  23  Am.  St.  Rep.  762.  21  Atl. 
834;  Selleck  v.  Sugar  Hollow  Tump.  Co.  13 
Conn.  460;  2  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  437;  Bank  of  California  v.  Webb,  94  N. 
Y.  471 ;  2  Parsons,  Contr.  8th  ed.  p.  744. 

It  is  the  duty  of  the  purchaser  to  inquire, 

and  see  that  his  vendor  has  a  good  title  to 

'  the  property  which  he  undertakes  to  sell. 

Long.  Sales,  2d  Am.  ed.  180;  Copland  v. 
Bosquet,  4  Wash.  C.  C.  688,  Fed.  Cas.  No.  3,- 
212;  D'Wolf  v.  Babbett,  4  Mason,  294,  Fed. 
Cas.  No.  4,220;  Luey  v.  Bundy,  9  N.  H.  298, 
32  Am.  Dec.  360;  Porter  v.  Pettengill,  12 
N.  H.  299;  Herring  v.  Willard,  2  Sandf. 
418;  Barrett  v.  Pritchard,  2  Pick.  612,  13 
Am.  Dec.  449 ;  Dresser  Mfg.  Co.v.Watterson, 
3  Met.  9;  Coggill  v.  Hartford  St.  N.  H.  R. 
Co.  3  Gray,  650. 

Messrs.  Wellington  B.  Smith  and 
Frank  B.  Munn  for  appellee. 

Thayer,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  as  appears  by  the  finding, 
claimed  to  hold  the  horses  in  question  as 
deputy  sheriff  upon  a  writ  of  attachment 
against  J.  R.  lAicier  and  others,  doing  busi- 
ness as  Lucier's  Minstrels.     The  minstrels 


had  purchased  the  horses  of  the  plaintiffs 
in  Manchester,  New  Hampshire,  upon  a  con- 
ditional bill  of  sale,  under  which  the  title 
was  not  to  pass  until  the  purchase  price, 
evidenced  by  a  note  for  8742.60  was  fully- 
paid  in  weekly  instalments  of  $50  each. 
Three  weeks  after  this  purchase,  the  plain- 
tiffs sold  to  the  same  parties  two  other 
horses  for  $600,  and  received  in  payment  a 
note  for  that  amount,  payable  with  inter- 
est, on  demand  after  date  at  the  plaintiffs' 
stables  in  Manchester.  This  note  was  se- 
cured by  a  chattel  mortgage  of  the  two 
horses  then  purchased  and  four  other  horses. 
It  was  stipulated  that  the  horses  condi- 
tionally purchased  should  not  be  taken  out 
of  Hillsborough  county,  New  Hampshire, 
without  the  consent  of  the  plaintiffs;  but 
they  were  soon  taken  into  Massachusetts, 
and  later  into  Connecticut,  without  the  con- 
sent or  permission  of  the  plaintiffs.  After 
the  removal  of  the  horses  from  New  Hamp- 
shire the  plaintiffs  had  knowledge  of  the 
fact,  and  made  no  effort  to  have  them  re- 
turned. The  conditional  bill  of  sale  of  the 
horses  here  in  question  was  dated  May  1, 
1905.  On  May  9,  1906,  the  minstrels  made  a 
payment  to  the  plaintiffs  of  $50,  and  there- 
after continued  to  make  payments  from  time 
to  time,  at  first  of  $60  weekly,  and  later  $25, 
until  November  4,  1905,  when  the  'full 
amount  of  said  conditional  sale  had  been 
paid.  These  payments,  with  the  exception 
of  the  first  one  or  two,  were  sent  by  check 
or  money  order  from  the  town  where  the 
minstrels  were  showing  at  tlie  time,  and 
no  directions  were  given  as  to  their  applica- 
tion. It  is  found  that  the  minstrels  in- 
tended that  these  payments  should  be  ap- 
plied to  the  note  for  $742.60,  and  that  the  cir- 
cumstances surrounding  the  two  transac- 
tions between  the  parties  to  the  two  notes 
were  such  that  they  indicated  to  the  plain- 
tiffs, and  raised  a  fair  presumption,  that 
the  minstrels  intended  the  payments  to  be 
so  applied,  and  that  they  formally  so  de- 
clared in  a  letter  written  later  to  the  plain- 
tiffs and  received  by  them  prior  to  the 
bringing  of  this  action,  and  before  the 
horses  were  attached  by  the  defendant.  The 
plaintiffs,  on  the  trial,  produced  the  two 
notes  in  evidence,  and  it  appeared  on  in- 
spection of  the  same  that  some  of  the 
aforesaid  payments  were  indorsed  upon  the 
$742.50  note  and  some  upon  the  $500  note, 
thus  leaving  an  apparent  balance  due  to  the 


question  the  application  of  payments  made 
by  the  latter  upon  a  conditional-sale  con- 
tract. 

As  to  the  rules  governing  conditional 
sales,  see  note  to  Weinstein  v.  Freyer,  12 
L.R.A.  700. 

As  to  the  rights  and  liabilities  of  veq- 
16  L.R.A.(N.S.) 


dor  and  purchaser  by  a  conditional  sale  on 
default  of  pavment,  see  note  to  Cole  v.  Hines, 
32  L.R.A.  455. 

As  to  the  reservation  of  title  in  bailments 
for  sale,  as  against  creditors  of  bailor  and 
bailee,  see  notp  to  Barnes  Safe  &  Lock  Co. 
V.  Bloch  Bros,  Tobagoo  Qo.  22  LJUA.  8S0. 
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plaintiffs  upon  each  note.  It  did  not  appear 
when  these  indorsements  were  made  upon 
the  notes.  The  plaintiffs  claimed  that,  as 
there  was  no  direction  accompanying  the 
payments  as  to  the  application  to  be  made 
of  them,  the  plaintiffs  might  rightfully  ap- 
ply them  to  either  note  as  they  should  elect, 
and  that  it  did  not  lie  in  the  mouth  of  the 
defendant  to  question  the  application,  in  the 
absence  of  evidence  of  any  claim  on  the  part 
of  the  conditional  vendees  of  a  misapplica- 
tion. 

As  r^ards  the  second  proposition,  it  is 
clear  that  the  defendant  could  make  any 
claim  which  the  conditional  vendees  could 
make.  He  stands  in  their  shoes  as  claim- 
ant of  the  horses.  The  plaintiffs  claiming 
then)  must  prove  their  title  or  right  of  pos- 
session. If  the  note  for  $742.50  was  fully 
paid,  they  have  no  cause  of  action,  because 
the  title  to  the  horses  then  became  absolute 
in  the  vendees.  To  hold  that  the  defendant 
could  not  question  the  claimed  application 
of  the  payments  by  the  plaintiffs,  or  claim 
that  they  were  to  be  applied  to  this  note, 
would  be  to  provide  a  way  for  the  vendors 
and  vendees  by  connivance  to  defeat  his  at- 
tachments. It  is  unquestionable  that  the 
debtor  in  making  a  payment  may  ordinarily 
direct  to  which  of  two  or  more  debts  due 
from  him  to  the  creditor  the  payment  shall 
be  applied,  and,  if  he  fails  to  so  direct,  the 
creditor  ordinarily  may  apply  it  as  he  may 
elect.  But  it  is  not  necessary  that  the 
debtor  should  direct  the  application  in  ex- 
press words.  If  his  intention  as  to  the  ap- 
plication appears  from  the  facts  and  cir- 
cumstances connected  with  the  payment  and 
his  purpose  can  be  fairly  implied  therefrom 
by  the  creditor,  that  is  enough.  Sawyer  v. 
Tappan,  14  K.  H.  352;  Lauten  v.  Rowan, 
S9  N.  H.  215;  Roakes  v.  Bailey,  65  Vt.  542; 
Pardee  v.  Markle,  HI  Pa.  548,  56  Am.  Rep. 
299,  5  Atl.  36;  Perot  v.  Cooper,  17  Colo. 
80,  31  Am.  St.  Rep.  258,  28  Pac.  391;  New- 
march  V.  Clay,  14  East,  239.  The  court 
has  found  that  it  was  always  the  intention 
of  the  payors  that  the  payments  should 
apply  on  the  note  for  $742.50.  We  think 
that  the  court  was  right  in  its  conclusion 
that  the  facts  and  circumstances  known  to 
the  plaintiffs  at  the  time  the  payments  were 
made  were  such  that  they  were  bound  to 
presume  that  the  payments  were  to  apply 
on  that  note.  It  was  payable  in  instalments. 
The  conditions  of  the  sale  were  broken  if 
the  instalments  were  not  paid.  The  first 
two  payments  were  made  before  the  exist- 
ence of  the  mortgage  note.  The  latter  note 
was  not  payable  in  instalments,  but  on  de- 
mand, and  no  actual  demand  for  its  payment 
is  shown.  Under  such  circumstances,  the 
plaintiffs  were  not  warranted  in  assuming 
that  the  vendees  sent  these  payments  intend- 
16  LJl.A.(N.S.)  8 


ing  that  the  plaintiffs  might  apply  them  to 
either  note  at  their  option.  The  court  cor- 
rectly held,  therefore,  that  the  note  for 
$742.60  was  fully  paid,  and  that  the  title 
to  the  horses  in  question  was  absolute  in  the 
minstrels.  The  plaintiffs,  therefore,  were 
not  entitled  to  the  possession  of  the  prop- 
erty replevied,  and  judgment  was  properly 
rendered  against  them. 

It  is  tunecessary  to  consider  the  other 
questions  raised  by  the  appeal. 

There  is  no  error. 

All  concur. 


IlililNOIS  SUPREME  COURT. 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Appt, 

V. 

WILLIAM  HASENWINKLB. 
(232  111.  224,  83  N.E.  816.) 

Names  —  mistake  in  middle  Initial. 

1.  Notice  of  a  condemnation  proceeding 
given  to  "J.  H.  Burtis"  is  to  be  taken  to 
be  the  same  as  if  given  to  J.  Burtis,  the 
first  letter  being  regarded  as  an  abbreviation 
of  the  Christian  name  beginning  with  the 
letter  "J." 
Eminent  domain  —  mistake   in  middle 

initial  —  cirect  on  title. 

2.  A  mistake  in  the  middle  initial  of  the 
owner  of  land  condemned  for  railroad  pur- 
poses, making  the  name  correspond  with 
that  of  another  person,  does  not  invalidate 
the  company's  title  to  the  land,  where  it 
sufficiently  appears  from  the  record  that 
the  real  owner  was  a  party  to  the  proceeding 
and  the  one  upon  whom  the  service  was 
made. 
Same  —  possession  nnder   title. 

3.  Condemnation  proceedings,  followed  by 
unquestioned  possession  for  more  than  fifty 
years  with  improvements  for  railroad  pur- 


Case  Note.  ^  Effect  of  autntnons  or  no- 
tice to  person  by  ■wrong  initial. 

A  careful  search  discloses  but  few  de- 
cisions on  the  exact  question  as  to  the  effect 
of  a  summons  or  notice  to  a  person  by  wrong 
initial. 

In  Buchanan  v.  Edmisten,  1  Neb.  (Unof.) 
429,  95  N.  W.  620,  where  notice  by  publica- 
tion was  made  against  "O.  P.  Buchanan," 
the  true  name  of  the  person  intended  to  be 
proceeded  against  having  been  "Peter  O. 
Buchanan,"  the  court  held  the  misnomer  a 
substantial  defect,  and  all  proceedings  void 
for  want  of  jurisdiction. 

And  in  Fanning  v.  Krapfl,  61  Iowa,  417, 
14  N.  W.  727,  18  N.  W.  293,  where  the  de- 
fendant's name  was  "T.  P.  B.  Hopkins,"  and 
the   service   by   publication  was  addressed 
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Jto., 


poses,  are  binding  on  the  owner  of  tlie  land 
taken,  and  those  claiming  under  him. 
Adverse   possession  —  unlnclosed    rail- 
road land. 

4.  Adverse  possession  of  an  uninclosed 
strip  of  railroad  land  is  not  made  out  by 
showing  that  the  company  permitted  the 
claimant  to  unload  and  pile  lumber  upon 
it,  or  that  he  was  allowed  to  cut  grass  on 
the  land,  and  sometimes  to  tie  his  horse  up- 
on it,  when  these  privileges  were  open  to 
anybody,  and  the  claimant  never  notified 
the  company  that  he  asserted  title  to  the 
land. 

Deeds  —  construction. 

5.  A  deed  conveying  part  of  a  lot  lying 
west  of  the  boundaries  of  a  railroad  is  prop- 
erly construed  to  mean  that  part  of  the  lot 
outside  and  west  of  the  right  of  way. 

(February  20,  1908.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  McLean  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  possession  of  certain  real  estate. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  6.  Drennan,  with  Mr. 
Charles  li.  Capen,  for  appellant: 

The  middle  letter  is  no  part  of  a  man's 
name. 

Erskine  ▼.  Davis,  26  111.  251 ;  Langdon  v. 
People,  133  111.  382,  24  N.  E.  874;  Tucker 
v.  People,  122  III.  683,  13  N.  E.  809;  Bletch 
v.  Johnson,  40  111.  116;  Thompson  v.  Lee, 
21  111.  242;  Miller  v.  People,  39  111.  467; 
Humphrey  v.  Phillips,  57  111.  132;  Gross 
V.  Grossdale,  177  111.  248,  52  N.  E.  372; 
Claflin  V.  Chicago,  178  III.  549,  53  N.  E. 
339 ;  Schofield  v.  Jennings,  G8  Ind.  232. 

In  a  collateral  proceeding,  the  original 
judgment  or  decree  finding  the  court  had 
jurisdiction  is  conclusive  until  impeached 
by  the  record  itself  in  such  manner  as  to 
preclude  all  presumptions  to  the  contrary. 

Barnett  v.  Wolf,  70  111.  76;  Figge  v.  Row- 
len,  185  111.  234,  57  N.  E.  195;  Harris  v.  Les- 
ter, 80  111.  307 ;  Shute  v.  Chicago  &  M.  R.  Co. 
26  111.  436. 

The  rule  that  great  strictness  as  to  juris- 
diction is  required  in  a  statutory  proceed- 


ing applies  only  to  one  that  is  summary  and 
ex  parte. 

Bowman  v.  Venice  &  C.  R.  Co.  102  111. 
472;  Chicago,  M.  4  St.  P.  R.  Co.  v.  Hock, 
118  111.  587,  9  N.  E.  205;  Kerr  v.  Murphv, 
19  S.  D.  184,  69  L.R.A.  499,  102  N.  W. 
687. 

A  railroad  company's  right  of  way  cannot 
be  lost  by  it,  unless  by  some  affirmative  act 
on  its  part,  or  an  abandonment. 

Northern  P.  R.  Co.  v.  Ely,  197  U.  S.  1, 
49  L.  ed.  639, 25  Sup.  Ct.  Rep.  302;  Northern 
P.  R.  Co.  v.  Hasse,  197  U.  S.  9,  49  L.  ed.  642, 
26Sup.  Ct.  Rep.  305;  St.  Joseph  &  D.  C.  R. 
Co.  V.  Baldwin,  103  U.  S.  426,  26  L.  ed.  678 ; 
Northern  P.  R.  Co.  v.  Townsend,  190  U.  S. 
267,  47  L.  ed.  1044,  23  Sup.  Ct.  Rep.  671 ; 
Elliott,  Railroads,  {  931,  p.  1287;  Southern 
P.  Co.  V.  Hyatt,  132  Cal.  240,  64  L.R.A.  522. 
64  Pac.  272;  Archer  v.  Salinas  City,  93 
Cal.  51,  le  L.R.A.  145,  28  Pac.  839;  Venable 
V.  Wabash  Western  R.  Co.  112  Mo.  103,  18 
L.R.A.  68,  20  S.  W.  493;  McLucas  v.  St. 
Joseph  A  G.  I.  R.  Co.  67  Neb.  6g3,  93  N.  W. 
928,  97  N.  W.  312;  Oregon  Short  Line  R. 
Co.  V.  Quigley,  10  Idaho,  770,  80  Pac.  401  -, 
Purifoy  v.  Richmond  &  D.  R.  Co.  108  N.  C. 
100,  12  S.  E.  741. 

Any  possession  of  a  right  of  way,  or  a 
part  of  it,  which  does  not  interfere  with  the 
operation  of  the  railroad,  cannot  ripen  into 
a  loss  of  it  under  the  claim  of  adverse  pos- 
session. 

Waggoner  v.  Wabash  R.  Co.  185  HI.  154, 
56  N.  E.  1050;  Cooley,  Const.  Lim.  7th  ed. 
808;  Chicago  &  E.  I.  R.  Co.  v.  Clapp,  201 
111.  418,  66  N.  E.  223;  Lewis,  Em.  Dom. 
|{  586,  687 ;  Lockie  v.  Mutual  Union  Teleg. 
Co.  103  111.  401 ;  East  Tennessee,  V.  &  G.  R. 
Co.  V.  Telford  (East  Tennessee,  V.  &  G.  R. 
Co.  V.  West)  89  Tenn.  293,  10  L.R.A.  855, 
14  S.  W.  776;  Leavenworth,  T.  &  S.  W. 
R.  Co.  v.  Paul,  28  Kan.  816;  Union  P.  R.  Co. 
V.  Kindred,  43  Kan.  134,  23  Pac.  112;  Rob- 
erts V.Sioux  City  A  P.  R.  Co.  73  Neb.  8, 
2  L.R.A.(N.8.)  272,  102  N.  W.  60. 

Mere  acts  of  trespass  upon  vacant  and  un- 
inclosed land  cannot  ripen  into  title  under 
adverse  possession. 


to  "P.  T.  B.  Hopkins,"  it  was  held  that  the 
published  name  differed  substantially  from 
the  true  name,  making  the  notice  of  no  ef- 
fect to  the  true  defendant;  and  that,  there- 
fore, the  court  acquired  no  jurisdiction. 

But  in  Johnson  v.  Day,  2  N.  D.  205,  60 
N.  W.  701,  it  was  held  that  a  mistake  in 
the  middle  initial  of  the  mortgagor's  name, 
in  foreclosure  proceedings,  was  immaterial, 
as  the  law  recognizes  but  one  Christian 
name. 

And  in  Finchcr  v.  Hanegan,  59  Ark.  151, 
24  L.R.A.  543,  26  S.  W.  821,  it  was  held 
that  a  mortgage  executed  by  Henry  "M." 
Ward,  bv  the  name  Henry  "N."  Ward,  gave 
15  L.R.A.(N.S.)  •    ■ 


constructive  notice,  where  it  did  not  appear 
that  there  were  more  than  one  Henry  Ward 
in  the  county. 

Several  closely  analogous  points  have  been 
annotated,  however.  See  Bums  v.  Roas. 
7  L.R.A.(N.S.)  415,  and  note  as  to  Certainty 
and  accuracy  necessary  in  respect  to 
Christian  names  or  initials  in  record  or 
index  relied  on  as  imparting  constructive 
notice;  Whitney  v.  Masemore,  11  L.R.A. 
(N.S.)  670,  and  note  as  to  the  effect  of 
Omission  of  Christian  name  in  publication 
of  process:  Fincher  v.  Hanegan,  supra,  as  to 
Form  of  Christian  name  required  by  record- 
ing acts. 
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Chicago  &  N.  W.  R.  Co.  v.  Gait,  133  111. 
657,  23  N.  E.  425,  24  N.  E.  674;  Austin  v. 
Rust,  73  111.  491. 

Every  presumption  is  in  favor  of  consid- 
ering a  possession  as  in  subordination  to 
the  title  of  the  true  owner. 

ZirngibI  v.  Calumet  &  C.  Canal  &  Dock 
Co.  167  111.  430,  42  N.  E.  431;  Hurlbut  v. 
Bradford,  109  111.  397;  White  v.  Harris,  206 
IlL  584,  G9  N.  E.  619;  1  Cyc.  Law  4  Proc. 
p.  1145;  Bryan  T.  East  St.  Louis,  12  111. 
App.  390. 

Herding  cattle,  cutting  hay,  pasturing, 
the  erection  of  temporary  buildings,  and 
similar  acts,  do  not  constitute  adverse  pos- 
session. 

Travers  v.  McElvain,  181  111.  382,  55  N. 
E.  135;  Hayden  v.  McCloskey,  161  111.  351, 
43  N.  E.  1091;  White  t.  Harris,  supra; 
Walker  v.  Converse,  148  111.  622,  36  N.  E. 
202 ;  Mickey  v.  Barton,  194  IlL  446,  62  N. 
E.  802. 

Messrs.  Rowell  &  Undley  for  appellee. 

Cartwright,  J.,  delivered  the  opinion  of 
the  court: 

The  Illinois  Central  Railroad  Company, 
the  appellant,  brought  this  action  of  eject- 
ment in  the  circuit  court  of  McLean  county 
against  William  Hasenwinkle,  appellee,  to 
recover  possession  of  a  strip  of  land  60  feet 
in  width  lying  west  of  its  railroad  and 
claimed  by  it  as  a  part  of  its  right  of  way 
through  outlots  72  and  73  of  the  village  of 
Hudson.  The  defendant  pleaded  not  guilty 
and  the  twenty-year  statute  of  limitations 
as  to  that  part  of  the  strip  in  outlot  72, 
and  disclaimed  as  to  the  remainder.  A  jury 
having  been  waived,  there  was  a  trial  by  the 
court,  which  resulted  in  a  finding  and  judg- 
ment in  favor  of  the  defendant  as  to  that 
part  of  outlot  72  described  in  the  declara- 
tion, and  for  the  plaintiff  as  to  the  other 
lands  concerning  which  defendant  had  dis- 
claimed, and  the  costs  were  taxed  against 
defendant. 

The  plaintiff,  to  sustain  its  declaration, 
proved  that  Hudson  was  laid  out  for  the 
Hudson  colony  in  the  year  1838.  The  north 
line  of  Franklin  street  on  the  plat  is  the 
south  line  of  outlot  72,  and  the  outlot  Is 
628.4  feet  in  length  from  east  to  west, 
73.26  feet  wide  on  the  east  line,  and  141.75 
feet  on  the  west  line.  In  the  year  1852  the 
plaintiff's  railroad  was  laid  out,  running 
north  and  south  across  the  outlot,  with  a 
right  of  way  of  200  feet  in  width,  the  east 
line  of  the  right  of  way  being  300  feet  west 
of  the  east  line  of  the  outlot,  and  a  strip 
68.4  feet  wide  was  left  west  of  the  right  of 
way.  There  was  a  proceeding  to  condemn 
the  right  of  way,  and  at  that  time  the  record 
title  to  the  outlot  was  in  Joseph  F.  Burtis, 
of  Queens  County,  Mew  York.  He  had  made 
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a  conveyance  of  the  outlot  on  April  1,  1852, 
to  Valentine,  Belgen,  4  Company,  but  the 
deed  was  not  recorded  until  June  18,  1856, 
and  he  wm  the  proper  party  defendant  to 
the  condemnation.  All  the  files  and  papers 
of  the  condemnation  proceedings  were  de- 
stroyed by  fire  by  the  burning  of  McLean 
county  courthouse  in  June,  1900,  and  the 
only  record  remaining  consists  of  the  orders 
entered  of  record  in  the  bound  volume,  with 
their  recitals.  The  record  so  remaining 
contains  an  order  of  the  circuit  court  dated 
April  24,  1862,  in  the  matter  of  the  peti- 
tion of  the  Illinois  Central  Railroad  Com- 
pany for  right  of  way  against  Edward  Hop- 
ping, J.  H.  Burtis,  and  others.  The  order 
recites  the  presentation  by  the  plaintiff  of 
its  petition  for  the  appointment  of  com- 
missioners, as  by  law  required,  to  ascertain, 
appraise,  and  assess  the  compensation  which 
may  accrue  to  J.  H.  Burtis  and  to  other  un- 
known persons  having  an  interest  in  out- 
lots in  the  town  of  Hudson,  in  consequence 
of  the  location  and  establishment  of  the 
railroad  through  the  lots  described  and  set 
forth  in  the  petition,  outlot  72  being  sup- 
posed to  be  owned  by  J.  H.  Burtis  and  others 
unknown.  The  order  further  recites  that 
it  appeared  to  the  satisfaction  of  the  court, 
by  proofs  on  file,  that  due  and  lawful  previ- 
ous notice  had  been  given  to  all  the  said 
and  before-named  persons,  and  others  un- 
known, of  the  presentation  of  the  petition; 
and  the  court  having  appointed  William  H. 
Hanna,  an  attorney  at  law  of  the  court,  to 
appear  and  defend  in  said  cause  for  the 
said  defendants,  all  of  whom  were  nonresi- 
dents of  the  state,  he  appears  for  said  de- 
fendants, and  the  court  appoints  commis- 
sioners, and  provides  that  after  being  duly 
sworn  they  proceed  to  make  such  appraise- 
ment and  assessment  and  make  due  return 
thereof.  On  June  9,  1852,  the  plaintiff  filed 
the  map  and  profile  required  by  its  charter 
in  the  recorder's  office  of  McLean  county, 
showing  a  width  of  100  feet  on  each  side 
of  the  center  of  its  main  track  through  Hud- 
son. The  plat  shows  J.  F.  Burtis  as  the 
owner  of  outlot  72.  The  record  shows  that 
the  commissioners,  on  October  2,  1862,  as- 
sessed the  damages  occasioned  to  J.  H.  Bur- 
tis and  others  unknown  by  reason  of  the 
location  of  the  railroad  through  outlot  72 
at  $1,  and  the  record  shows  that  the  commis- 
sioners were  duly  sworn,  and  that  the  lands 
proposed  to  be  taken  were  of  the  width  of 
100  feet  on  each  side  of  the  railroad,  meas- 
uring from  the  center  of  the  track,  as  shown 
by  the  recorded  map.  The  report  is  fol- 
lowed by  a  decree  which  recites  the  filing 
of  the  report;  that  due  notice  had  been  giv- 
en, and  all  and  singular  the  requirements  of 
the  law  in  that  behalf  had  been  fully  com- 
plied with;  that  the  railroad  had  been  lo- 
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cated  and  established  over  and  through  out- 
lot  72,  including  and  comprising  land  of 
the  width  ot  100  feet  on  each  side  of  the 
railroad,  as  shown  by  the  map  of  record 
in  the  oilice  of  the  recorder;  that  the  com- 
missioners had  assessed  in  favor  of  J.  H. 
Burtis,  for  all  compensation  and  damages, 
the  sum  of  $1 ;  and  that  the  petitioner  had 
paid  the  same  into  court.  It  was  therefore 
ordered  that  the  railroad  company  enter 
upon,  have,  and  enjoy  all  the  rights,  privi- 
leges, franchises,  and  powers  with  respect  to 
the  lands  which  were,  by  the  statute  in  that 
behalf,  made  and  provided. 

The  proceedings,  as  shown  by  the  record, 
were  in  every  respect  regular,  and  sufficient 
to  confer  title  upon  the  plaintiff  if  the  court 
acquired  jurisdiction  of  the  owner.  The 
position  of  counsel  for  the  defendant  and 
the  finding  of  the  court  was  that  the  judg- 
ment was  void,  for  the  reason  that  the  rec- 
ord title  was  in  Joseph  F.  Burtis  and  the 
notice  was  given  to  J.  H.  Burtis.  The  court 
held  a  proposition  submitted  by  the  defend- 
ant that  the  J.  H.  Burtis  named  in  the  con- 
demnation proceeding  did  not,  at  the  time 
of  the  pendency  of  said  proceeding,  and  nev- 
er did,  have  any  ownership  or  interest  in 
outlot  72;  that  service  of  process  or  notice 
to  him  in  no  way  affected  or  bound  Joseph 
F.  Burtis;  and  the  decree  or  order  of  the 
court  in  said  proceeding  as  to  said  outlot 
was  null  and  void,  because  there  was  no 
service  of  process  or  notice  of  said  proceed- 
ing given  to  the  lawful  owner  of  the  outlot. 
The  law  presumes  nothing  in  favor  of  the 
jurisdiction  of  a  court  exercising  special 
statutory  powers,  such  as  those  given  by  the 
statute  under  which  the  court  acted  (Chica- 
go &  N.  W.  R.  Co.  V.  Gait,  133  111.  657,  23  N. 
E.  425, 24  N.  E.  674) ,  and  the  record  must  af- 
firmatively show  the  facts  necessary  to  give 
jurisdiction.  The  record  must  show  that 
the  statute  was  complied  with  and  the  land 
condemned  in  the  mode  thereby  prescribed, 
and  notice  must  be  given  to  the  owner. 
Smith  v.  Chicago,  A.  &  St.  L.  R.  Co.  67 
111.  191.  In  this  case  the  record  shows  that 
the  statutory  notice  was  given  to  J.  H.  Bur- 
tis, a  nonresident,  and  that  William  H.  Han- 
na,  an  attorney  at  law,  was  appointed  to 
appear  for  him,  as  provided  by  the  statute, 
and  he  did  appear.  The  defendant  proved 
that  there  was  a  man  named  Jacob  H.  Bur- 
tis, who  was  a  resident  of  Hudson  township, 
and  who  never  owned  or  had  any  interest 
in  outlot  72;  and  the  defendant  contended 
that  the  notice  given  to  J.  H.  Burtis  must 
have  been  given  to  the  resident,  Jacob  H.  Bur- 
tis, who  had  no  title,  and  not  to  Joseph  F. 
Burtis,  who  had  title,  and  that  the  damages 
paid  into  court  wtre  paid  to  Jacob  H.  Burtis, 
if  to  anybody.  Tb«  record  shows  that  the  J. 
H.  Burtis  to  whom  notice  was  given  was  a 
16L.R.A.(N.S.) 


nonresident  and  the  owner  of  the  lot,  and  he 
was  therefore  not  the  resident  Jacob  H.  Bur- 
tis, who  had  no  interest  in  the  property. 
So  far  as  the  error  in  the  middle  initial  ia 
concerned,  the  law  is  that  a  middle  letter 
is  no  part  of  the  name  of  an  individual,  and, 
if  it  is  omitted,  wrongly  inserted,  or  errone- 
ous, it  makes  no  difference.  The  common 
law  recognizes  but  one  Christian  name,  and 
a  middle  initial  may  be  dropped,  or  resumed, 
or  changed  at  pleasure.  Its  presence,  or  ab- 
sence, or  difference  affects  nothing.  Gross 
v.  Grossdale,  177  111.  248,  62  N.  E.  372; 
Chiflin  V.  Chicago,  178  111.  549,  53  N.  E. 
339.  While  a  letter  of  the  alphabet  does 
not  constitute  a  name,  yet  the  initial  letter 
of  the  Christian  name  is  so  commonly  used 
that  it  is  to  be  regarded,  not  as  the  name  of 
some  other  person,  but  as  an  abbreviation 
of  the  Christian  name  of  the  person  intend- 
ed. Lee  V.  Mendel,  40  111.  359.  Under  these 
rules,  the  notice  in  this  case  is  to  be  taken 
the  same  as  if  given  to  J.  Burtis,  which  is 
to  be  regarded  as  an  abbreviation  of  a  Chris- 
tian name  beginning  with  the  letter  "J;" 
and  it  is  no  more  an  abbreviation  of  Jacob 
than  of  Joseph.  The  evidence  excludes  any 
inference  that  it  was  Jacob  who  was  a  res- 
ident, and  not  an  owner;  and  the  plat 
showed  the  owner  to  be  J.  F.  Burtis,  from 
which  it  appears  that  the  middle  letter 
"H"  was  a  mere  error.  If  that  were  not 
so,  the  proceeding  long  since  became  binding 
upon  Joseph  F.  Burtis  and  his  grantee,  Val- 
entine, Belgen,  &  Company,  and  those  in 
privity  with  them.  The  plaintiff  took  pos- 
session of  its  right  of  way  by  virtue  of  the 
proceeding,  improved  it  for  its  railroad  pur- 
poses, and  has  occupied  it  for  more  than 
fifty  years.  The  jurisdiction  of  the  court 
over  Joseph  F.  Burtis  in  the  condemnation 
proceeding  was  never  questioned  by  him  or 
anyone  m  privity  with  him,  and  is  not  now 
questioned  by  anyone  connected  with  his 
title,  or  authorized  to  dispute  the  validity 
of  the  orders.  The  titles  resting  upon  judi- 
cial proceedings  would  have  but  an  insecure 
foundation  if  they  could  be  overturned  after 
the  lapse  of  fifty-five  years  by  proof  that 
there  was  some  person,  having  no  title  or  in- 
terest in  the  subject-matter  of  the  litigation, 
with  a  name  having  the  same  initial  letters 
as  the  name  appearing  in  the  record. 

The  evidence  for  the  plaintiff  was  suf- 
ficient to  establish  its  title  to  an  easement 
200  feet  in  width  over  and  across  outlot  72 ; 
and  the  remaining  question  is  whether  that 
title  was  lost  by  adverse  possession  of  the 
defendant  for  twenty  years  as  to  the  west 
50  feet.  The  defense  under  the  second  plea 
was  the  twenty-year  statute  of  limitations; 
and  the  evidence  neither  covered  the  requi- 
site period  of  time,  nor  proved  the  hostile 
and  adverse  possession  required  by  law.  The 
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premisea  were  never  inclosed  until  about  one 
year  before  the  trial,  when  the  defendant 
built  a  fence  50  feet  from  the  track,  in- 
closing the  disputed  strip,  and  the  plaintiff 
tore  it  down.  The  defendant  built  it  again, 
and  plaintiff  again  tore  it  down.  There  was 
no  fence  on  that  side  nearer  than  100  feet 
to  the  center  of  the  track  until  the  fence 
referred  to  was  built.  The  premises  were  a 
part  of  the  plaintiff's  right  of  way  at  the 
station  of  Hudson  and  within  that  part  of 
the  village  laid  out  in  lots  and  blocks.  There 
was  nothing  whatever  on  the  land  until 
1875,  except  a  shoe  shop  built  by  Isaac  De- 
ment about  the  center  of  the  lot,  88  feet 
from  the  track,  which  was  standing  in  1866. 
Nothing  further  appears  about  that  shop, 
except  that  in  1872  it  was'  empty  and  the 
defendant  removed  it.  There  was  a  store 
building  near  the  southwest  corner  of  the 
lot  about  the  same  time,  which  was  91  feet 
from  the  track.  There  is  no  evidence  as  to 
who  built  it  or  occupied  it,  or  when,  or 
how  long;  but  it  was  also  removed  by  the 
defendant  in  1872.  In  1875  the  defendant 
commenced  to  handle  and  sell  lumber  at  the 
station;  and  he  testified  that  he  piled  some 
of  it  on  this  ground,  without  any  objection 
from  the  plaintiff,  and  sold  it  from  time  to 
time,  and  replaced  it  with  other  lumber.  His 
lumber  yard  appears  to  have  been  west  of 
the  strip;  but  the  lumber  which  came  by 
rail  on  plaintiff's  cars  was  unloaded,  and 
more  or  less  of  it  was  on  this  strip.  The 
plaintiff  permitted  anyone  doing  business 
with  it  to  put  material  on  the  right  of  way 
whenever  he  pleased  and  remove  it  when  he 
got  ready,  and  this  was  testified  to  by  the 
defendant's  witness.  Such  possession  as  the 
defendant  had  was  of  the  character  common- 
ly permitted  by  a  railroad  company  at  a 
station,  and  which  the  evidence  shows  was 
permitted  by  the  plaintiff  at  this  station; 
and  he  never  notified  the  company  in  any 
way  during  the  time  he  was  running  the 
lumber  yard  that  he  claimed  the  land.  We 
find  nothing  in  the  record  to  indicate  that, 
during  any  of  that  time,  he  made  such  a 
claim,  or  that  the  plaintiff  had  any  notice 
that  he  was  asserting  any  right  to  the  land; 
that  possession  only  continued  from  1875  to 
1890,  which  was  less  than  twenty  years,  and 
after  that  the  defendant  did  nothing  which 
could  possibly  amount  to  an  adverse  posses- 
sion. He  testified  that  he  sometimes  tied 
his  horse  on  the  strip,  and  there  was  evidence 
that  he  cut  some  grass  on  it;  but  cutting 
hay,  tying  a  horse  on  the  premises,  and  sim- 
ilar acts,  do  not  constitute  adverse  posses- 
sion of  uninclosed  land.  Travers  v.  Mc- 
Elvain,  181  111.  372,  55  N.  E.  135.  The  evi- 
dence shows  that,  if  there  was  grass  on  the 
right  of  way,  anyone  who  wanted  it  would 
cut  it.  Franklin  street  south  of  the  outlot 
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crossed  over  the  railroad  until  about  fifteen 
years  ago,  when  a  subway  was  built,  and 
it  went  under  the  track.  When  the  street 
crossed  over  the  track,  the  defendant  built 
a  fence  along  the  south  side  of  the  outlot  to 
within  about  80  feet  of  the  railroad  to  keep 
people  from  driving  over  the  railroad;  but, 
after  the  subway  was  built,  people  could  not 
drive  on  the  outlot  from  Franklin  street, 
and  the  fence  was  connected  with  the  sub- 
way. The  fence  did  not  amount  to  an  in- 
closure  of  the  land  (Ely  v.  Brown,  183  111. 
576,  56  N.  E.  181 ) ,  and  it  is  doubtful  from 
the  different  statements  of  the  defendant 
whether  it  came  nearer  than  100  feet  from 
the  center  of  the  track.  The  defendant  did 
not  succeed  in  any  way  to  the  rights  of  any 
party  who  had  the  shoe  shop  or  the  other 
building  on  the  premises.  The  judgment 
cannot  be  sustained  on  the  ground  that  the 
defendant  had  been  in  possession  of  the 
premises  for  twenty  years. 

Quite  a  number  of  deeds  were  received  in 
evidence  by  the  court  on  the  trial,  subject  to 
objections;  and  it  does  not  appear  that  the 
court  found  any  of  them  sufficient  to  con- 
vey title  to  the  defendant.  Counsel  discuss 
the  question  of  color  of  title  under  these 
deeds  and  payment  of  taxes;  hut  there  was 
no  plea  setting  iip  title  under  the  7-year 
statute  of  limitations,  perhaps  because  the 
right  of  way  of  the  plaintiff  is  not  taxable  by 
the  local  authorities  to  whom  taxes  were 
paid.  If  the  question  had  been  at  issue,  and 
such  a  defense  could  have  been  made,  the 
evidence  was  insufficient  to  fulfil  the  re- 
quirements of  the  statute  of  limitations.  Nei- 
ther did  the  deeds  show  any  title  in  defend- 
ant. They  were  clearly  insufficient  to  con- 
vey title. 

It  is  urged  that  one  chain  of  conveyance 
originated  in  a  sale  for  taxes  on  June  14, 
1852,  before  the  plaintiff  acquired  its  title; 
but  the  evidence  is  insufficient  to  show  the 
tax  deed  conveyed  any  title,  and  the  deed 
from  the  grantee  in  that  tax  deed  was  only 
to  that  part  of  ouUot  72  lying  west  of  the 
railroad.  Subsequent  conveyances  also  were 
of  that  part  of  the  outlot  lying  west  of  the 
boundaries  of  the  Illinois  Central  Railroad, 
which  the  court  properly  construed  to  mean 
that  part  outside  and  west  of  the  right  of 
way  of  the  plaintiff. 

"The  decision  of  the  court  and  the  judg- 
ment, as  shown  by  the  propositions  of  law 
held  and  refused,  rested  solely  upon  the  find- 
ing that  the  condemnation  proceeding  was 
null  and  void,  and  that  plaintiff  showed  no 
title  to  the  strip.  As  we  do  not  concur  in 
that  view,  the  judgment  must  be  reversed. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded. 
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STATE  OF  MONTANA,  Respt., 

V. 

NORTHERN    PACIFIC    RAILWAY    COM- 
PANY, Appt. 

(—  Mont.  — ,  93  Pac.  946.) 

Oommerce  —  state  regulation  of  hours 
of  labor. 

1.  A  state  may,  in  the  exercise  of  its 
police  power,  reasonably  regulate  the  hours 
of  labor  of  employees  on  interstate  rail- 
roads, in  the  absence  of  Federal  legislation 
on  the  subject. 

Same  —  Federal    act  —  effect    on    state 
statute. 

2.  A  state  law  regulating  hours  of  em- 
plojrment  on  interstate  railroads  remains  in 
force  until  Federal  legislation  on  the  game 
subject  takes  effect,  in  the  absence  of  some 
declaration  in  the  act  of  Congress  indicating 
an  intention  to  supersede  at  once  existing 
state  legislation. 

(February  25,  1908.) 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Lewis  and  Clark 
County  in  plaintiff's  favor  in  a  proceeding 
against  defendant  for  violating  the  statute 
regulating  the  hours  of  labor.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Wallace,  Jr.,  John  O. 
Brown,  and  R.  F.  Gaines  for  appellant. 

Messrs.  Albert  J.  Galen,  Attorney  Gen- 
eral, and  E.  M.  Hall,  for  respondent: 

The  act  is  constitutional. 

Covington  A  C.  Bridge  Co.  v.  Kentucky, 
154  U.  S.  209,  38  L.  ed.  965,  4  Inters.  Com. 
Rep.  649,  14  Sup.  Ct.  Rep.  1087 ;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  V.  Illinois,  177  U.  8. 
516,  44  L.  ed.  808,  20  Sup.  Ct.  Rep.  722; 
Pennsylvania  R.  Co.  v.  Hughes,  191  U.  B. 
484.  48  L.  ed.  2Y0,  24  Sup.  Ct.  Rep.  132. 

Brantly,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  is  a  corporation  organized 
under  the  laws  of  the  state  of  Wisconsin, 
and  is  engaged  in  operating  a  line  of  rail- 


Cose  Not^.  —  State  regulation  of  rela- 
tions between  railroad  companies 
engaged  in  interstate  commerce  and 
their  employees.  ' 

While  the  power  of  Congress,  under  the 
commerce  clause,  subject  to  fundamental 
constitutional  limitations,  to  regulate  the  re- 
lations between  the  railroad  company  and 
such  of  its  employees  as  are  engaged  in  in- 
ter8tat«  commerce,  is  put  beyond  question 
by  the  opinion  of  the  United  States  Supreme 
Court  in  Employers'  Liabilitv  Cases  (How- 
ard V.  Illinois  C.  R.  Co.)  207  U.  S.  463,  52 
L.  ed.  — ,  28  Sup.  Ct.  Rep.  141,  it  is  clear 
from  the  authorities  that  such  power  re- 
mains in  the  state  until  it  has  been  exercised 
by  Congress,  or  at  least  until  Congress  has 
otherwise  evinced  a  purpose  to  withdraw 
the  subject  from  state  regulation.  Thus, 
as  shown  in  the  foregoing  opinion,  it  has 
been  held  by  the  United  States  Supreme 
Court  that  a  state  statute  requiring  loco-* 
motive  engineers  to  be  examined  and  li- 
censed is  not  an  unlawful  interference  with 
interstate  commerce  even  as  applied  to  en- 
gineers engaged  in  interstate  commerce, 
since  Congress  had  not  legislated  upon  the 
subject,  nor  otherwise  indicated  its  purpose 
to  withdraw  the  subject  from  state  regula- 
tion. Smith  V.  Alabama,  124  U.  S.  4(15,  31 
L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8  Sup. 
Ct.  Rep.  564. 

And,  under  the  same  doctrine,  a  state  stat- 
ute requiring  engineers  to  be  examined  from 
time  to  time  with  respect  to  tlieir  ability  to 
distinguish  colors,  and  disqualifying  those 
afflicted  with  color  blindness,  was  held  in 
Nashville,  C.  &.  St.  L.  R.  Co.  v.  Alabama, 
128  U.  S.  96,  32  L.  ed.  352,  2  Inters.  Com. 
Rep.  238,  9  Sup.  Ct.  Rep.  28.  not  to  violate 
the  commerce  clause  even  though  applied  to 
engineers  engaged  in  interstate  oonmicroe. 

And,  under  tlie  same  doctrine,  the  Pennsyl- 
vania statute  applicable  to  interstate  trans- 
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portation,  which,  inter  alia,  gives  one,  not 
an  employee  of  the  company,  who  is  injured 
in  the  course  of  his  employment  in  or  about 
the  railroad,  only  the  same  rights  as  against 
the  company  that  an  employee  would  have 
under  like  circumstances,  was  held  not  re- 
pugnant to  the  commerce  clause.  Martin 
V,  Pittsburg  4  L.  E.  K.  Co.  203  U.  S.  284,  51 
L.  ed.  184,  27  Sup.  Ct.  Rep.  100.  In  this 
case  the  court  expressly  repudiated  any  dis- 
tinction on  this  point  between  state  legisla- 
tion augmenting  the  liability  of  the  com- 
pany and  such  legislation  lessening  the 
same.  In  this  connection,  the  court  said: 
"The  assertion  of  Federal  right  is  disposed 
of  when  we  determine  the  question  of  power, 
and  doing  so  does  not  involve  considering 
the  wisdom  with  which  the  lawful  power 
may  have  been,  under  stated  conditions,  ex- 
erted." 

Likewise,  it  was  held  in  Peirce  v.  Van 
Duscn,  09  L.R.A.  705,  24  C.  C.  A.  280,  47 
U.  S.  App.  339.  78  Fed.  693,  that  a  state 
statute  modifying  the  fellow-servant  rule 
relative  to  employees  of  railway  companies 
was  not  even,  as  applied  to  a  railroad  com- 
pany engaged  in  interstate  compierce,  an  un- 
lawful interference  with  interstate  com- 
merce. 

The  foregoing  cases  appear  to  be  the  only 
ones  in  which  the  principle  that  the  power 
is  reserved  in  the  state  to  adopt  regulations 
incidentally  alTecting  interstate  commerce' 
unless  Congress  has  legislated  on  the  sub- 
ject or  otherwise  indicated  its  purpose  to 
withdraw  the  subject  from  state  regulation, 
has  been  applied  specifically  to  the  relations 
between  railroad  companies  engaged  in  in- 
terstate commerce  and  their  employees.  The 
general  principle,  however,  is  exemplified 
by  many  cases  passing  upon  various  other 
subjects  of  le-riHlation  incidentally  affecting 
interstate  comnu-rce. 
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road  from  a  point  on  the  sbore  of  Lake  Su- 
perior, through  Montana  and  other  states, 
to  a  point  on  the  shore  of  Puget  sound.  In 
the  conduct  of  its  business  as  a  common 
carrier  it  transports  passengers  and  freight 
from  points  without  to  points  within  the 
state  of  Montana,  from  point  to  point  within 
the  state,  and  from  points  within  to  points 
without  the  state.  On  January  9,  1908,  the 
attorney  general  filed  an  information  in  the 
district  court  of  Lewis  and  Clarlc  county, 
charging,  in  substance,  that  on  or  about  De- 
cember 30,  1907,  the  defendant,  while  en- 
gaged in  the  transportation  of  freight  in 
the  usual  course  of  its  business  in  said 
county,  did  wilfully,  intentionally,  and  un- 
lawfully permit  and  require  certain  of  its 
employees,  being  its  engine  and  train  crews 
in  charge  of  one  of  its  freight  trains,  to 
lalmr  in  the  operation  thereof  for  more  than 
sixteen  consecutive  hours,  to  wit,  for  twenty- 
three  consecutive  hours,  there  being  no  par- 
ticular occasion  by  reason  of  accident,  storm, 
wreck,  washout,  unavoidable  delay,  or  other 
like  cause,  permitting  or  requiring  said  em- 
ployees to  so  labor.  The  charge  was  pre- 
ferred under  the  provisions  of  the  act  of  the 
tenth  legislative  assembly,  approved  Febru- 
anr  5,  1007  (Laws  1907,  chap.  5,  p.  6),  en- 
titled "An  Act  to  Emulate  the  Hours  of 
labor  of  Locomotive  Engineers,  Locomotive 
Firemen,  Conductors,  Trainmen,  Operators, 
and  Agents  Acting  as  Operators,  and  to 
Provide  Penalties  and  Civil  Liabilities  for 
the  Violation  Thereof."  To  the  informa- 
tion the  defendant  interposed  a  general  de- 
murrer. This  having  been  disallowed,  it 
entered  its  plea  of  not  guilty.  At  the  trial 
counsel  submitted  an  agreed  statement  of 
facts,  onbodying  substantially  the  allega- 
tions in  the  information.  The  defendant 
was  found  guilty,  and  was  sentenced  to  pay 
a  fine.  It  has  appealed  from  the  judgment 
and  an  order  denying  it  a  new  trial. 

It  is  not  questioned  that  the  information 
is  sufficient,  in  form  and  substance,  to  state 
an  offense,  if  the  statute  is  a  valid  exercise 
of  I^slative  power.  The  contention  is  that 
the  judgment  cannot  be  sustained  because 
the  legislation  is  invalid,  in  that  (1)  it  is 
an  attempt  to  regulate  interstate  commerce, 
the  power  to  do  which  is  vested  by  the 
Federal  Constitution  exclusively  in  the  Con- 
gress of  the  United  States;  and  (2),  even 
though  it  was  a  valid  exercise  of  power  at 
the  time  of  its  enactment,  it  became  inval- 
id and  inoperative  upon  the  passage  of  the 
act  of  Congress,  approved  March  4,  1907, 
dealing  with  the  same  subject.  34  Stat,  at 
L.  1415,  chap.  2939,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  913.  Section  1  of  the  act  declares: 
"On  all  lines  of  steam  railroads  or  railways 
operated  in  whole  or  in  part  within  this 
state  the  time  of  labor  of  locomotive  en- 
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gineers,  locomotive  firemen,  conductors, 
trainmen,  operators,  and  agents  acting  as 
operators,  employed  in  running  or  operating 
the  locomotive  engines  or  trains  on  or  over 
such  railroads  or  railways  in  this  state,  shall 
not  at  any  time  exceed  sixteen  (16)  consecu- 
tive hours  or  to  be  on  duty  for  more  than 
sixteen  (16)  hours  in  the  aggregate  in  any 
twenty-four  (24)  hour  period.  At  least 
eight  (8)  hours  shall  be  allowed  them  off 
duty  before  said  engineers,  firemen,  con- 
ductors, trainmen,  operators,  and  agents  act- 
ing as  operators,  are  again  ordered  or  re- 
quired to  go  on  duty:  Provided,  however, 
that  nothing  in  this  section  shall  be  con- 
strued to  allow  any  engineer,  fireman,  con- 
ductor, or  trainman  to  desert  his  locomotive 
or  train  in  case  of  accident,  storms,  wrecks, 
washouts,  snow  blockade,  or  any  unavoida- 
ble delay  arising  from  like  causes,  or  to  al- 
low said  engineer,  fireman,  conductor,  or 
trainman  to  tie  up  any  passenger  or  mail 
train  between  terminals."  Section  2  pre- 
scribes penalties  and  imposes  civil  liabili- 
ties for  violations  of  these  provisions.  Sec- 
tion 4  (page  7)  repeals  conflicting  legisla- 
tion, and  §  5  declares  the  act  immediately 
operative. 

1.  Upon  the  first  proposition  the  argu- 
ment is  that  the  grant  of  power  to  Congress 
under  the  Federal  Constitution  "to  regu- 
late commerce  .  .  .  among  the  several 
states  .  .  .  "  is  exclusive;  and,  since  the 
defendant  is,  and  at  the  time  the  alleged 
offense  was  committed  was,  engaged  in  in- 
terstate commerce,  and  the  act  in  question 
assumes  to  impose  burdens  and  restrictions 
upon  it  in  the  transaction  of  its  business  in 
this  connection,  as  well  as  upon  that  done 
exclusively  between  points  within  the  state, 
the  act  is  the  result  of  an  unwarranted  as- 
sumption of  power  by  the  legislature.  The 
purpose  of  the  legislature  in  the  enactment 
of  this  statute  was  to  secure  better  service 
at  the  hands  of  all  persons  operating  lines 
of  railroad  within  or  through  this  state, 
and  at  the  same  time  to  promote  the  safety 
of  the  lives  and  property  intrusted  to  them. 
It  is  apparent  to  everyone  that  a  continu- 
ance beyond  a  reasonable  time  each  day  in 
the  performance  of  the  exacting  duties  inci- 
dent to  an  employment  that  is  always  at- 
tended with  danger  tends  to  impair  both  the 
health  and  efficiency  of  employees,  and 
should  not  be  permitted  except  in  cases  of 
necessity.  The  legislature  was  seeking,  then, 
by  an  exercise  of  the  police  power  of  the 
state,  not  only  to  serve  the  general  welfare 
of  the  public,  but  also  to  preserve  the  lives 
and  health  of  all  persons  employed  in,  or 
having  direct  connection  with,  the  running 
of  trains.  Now,  the  police  power  is  in- 
herent in  the  several  states.  It  remains 
with  them  notwithstanding  the  grant  of  pow- 
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er  by  them  to  tbe  Federal  government,  and 
may  be  exercised  by  their  several  legisla- 
tures upon  all  matters  coming  within  its 
purview,  without  limitation  or  restriction. 
Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U. 
S.  286,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465; 
Bennington  v.  (Georgia,  163  U.  S.  299,  41  L. 
ed.  166,  16  Sup.  Ct.  Rep.  1086;  22  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  919.  When,  how- 
ever, the  state  undertakes  to  legislate  up- 
on the  general  subject  of  commerce,  the  dis- 
tinction between  what  is  local  and  what  is 
national  in  character  must  be  kept  in  mind. 
In  Covington  ft  C.  Bridge  Co.  v.  Ken- 
tucky, 164  U.  S.  209,  38  L.  ed.  966,  4  Inters. 
Com.  Rep.  649,  14  Sup.  Ct.  Rep.  1087,  the 
Supreme  Court  of  the  United  States  dis- 
tinguishes the  subjects  of  legislation  in  this 
connection  into  three  classes:  (1)  Those 
over  which  the  power  of  the  state  is  exclu- 
sive; (2)  those  in  which  the  state  may  act 
in  the  absence  of  legislation  by  Congress; 
and  ( 3 )  those  over  which  the  power  of  Con- 
gress is  exclusive,  and  the  state  cannot  in- 
terfere at  all.  It  is  pointed  out  that  in 
the  first  class  fall  many  subjects  of  legis- 
lation which  may  affect  interstate  commerce 
indirectly,  but  their  bearing  upon  it  is  of  a 
local  character  so  remote  that  they  cannot 
be  deemed  in  any  just  sense  an  interference. 
In  the  second  class  are  embraced  laws  for 
the  regulation  of  pilots  employed  upon  nav- 
igable rivers  over  which  the  Federal  govern- 
ment has  jurisdiction;  quarantine  and  in- 
spection laws  and  the  policing  of  harbors; 
the  improvement  of  navigable  channels;  the 
regulation  of  wharves,  piers,  and  docks ;  the 
construction  of  dams  and  bridges  across 
navigable  streams,  and  the  establishment  of 
ferries.  Citing  and  quoting  with  approval 
from  the  decision  in  Cooley  v.  Port  Wardens, 
12  How.  299,  13  L.  ed.  996,  the  conclusion 
is  announced  that  on  all  these  subjects  the 
states  are  free  to  legislate,  so  long  as  the 
effect  is  to  control  matters  local  in  charac- 
ter only,  until  Congress  chooses  to  act, 
though  such  legislation  indirectly  affects 
commerce  with  foreign  nations  and  between 
the  states.  In  the  third  class  fall  all  those 
subjects  of  legislation  which  are  not  local 
in  their  nature,  and  do  not  affect  interstate 
commerce  incidentally  only,  but  are  national 
in  their  character.  Over  all  such  subjects 
Congress  has  exclusive  power,  and,  in  so  far 
as  it  refrains  from  acting  upon  them,  it 
indicates  its  will  that  in  these  respects  com- 
merce shall  be  free  from  regulation.  In 
the  case  of  Cooley  v.  Port  Wardens  one  of 
the  questions  decided  was  whether  an  act  of 
the  legislature  of  Pennsylvania,  regulating 
pilots  and  pilotage,  was  repugnant  to  the 
commerce  clause  of  the  Constitution.  It 
was  held  that,  though  Congress  had  the 
power  to  deal  with  the  subject,  the  mere 
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grant  of  the  power  did  not  amount  to  a  de- 
nial of  it  to  the  state,  and  hence  that  the  act 
was  valid  until  it  should  be  superseded  by 
an  act  of  Congress.  Statutes  like  the  one 
before  us  have  often  been  drawn  in  question 
before  the  courts,  and  they  have  invariably 
been  held  valid  by  the  highest  court  of  last 
resort,  except  when  they  were  clearly  un- 
reasonable interferences  with  interstate  com- 
merce. Cases  holding  such  laws  valid  are 
collected  by  Mr.  Justice  Brown  in  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Illinois,  177 
U.  S.  614,  44  L.  ed.  808,  20  Sup.  Ct.  Rep. 
722,  who  makes  the  following  summary: 
"We  have  recently  applied  this  doctrine  to 
state  laws  requiring  locomotive  engineers  to 
be  examined  and  licensed  by  the  state  au- 
thorities (Smith  V.  Alabama,  124  U.  S.  406, 
31  L.  ed.  508,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  664) ;  requiring  such  engineers 
to  be  examined  from  time  to  time  with  re- 
spect to  their  ability  to  distinguish  col- 
ors (Nashville,  C.  &  St.  L.  R.  Co.  v.  Ala- 
bama, 128  U.  S.  96,  32  L.  ed.  352,  2  Inters. 
Com.  Rep.  238,  9  Sup.  Ct.  Rep.  28)  ;  re- 
quiring telegraph  companies  to  receive  de- 
spatches and  to  transmit  and  deliver  them 
with  due  diligence,  as  applied  to  messages 
from  outside  the  state  ( Western  U.  Teleg.  Co. 
V.  James,  162  U.  S.  650,  40  L.  ed.  1105,  16 
Sup.  Ct.  Rep.  934) ;  forbidding  the  running  of 
freight  trains  on  Sunday  (Hennington  v. 
Georgia,  supra)  ;  requiring  railway  com- 
panies to  fix  their  rates  annually  for  the 
transportation  of  passengers  and  freight,  and 
also  requiring  them  to  post  a  printed  copy 
of  such  rates  at  all  their  stations  (Chicago  A. 
N.  W.  R.  Co.  V.  Fuller,  17  Wall.  660,  21 
L.  ed.  710) ;  forbidding  the  consolidation  of 
parallel  or  competing  lines  of  railway  (Lou- 
isville &  N.  R.  Co.  V.  Kentucky,  161  U.  S. 
677^  40  L.  ed.  849,  16  Sup.  Ct.  Rep.  714)  ; 
regulating  the  heating  of  passenger  cars, 
and  directing  guards  and  guard  posts  to  be 
placed  on  railroad  bridges  and  trestles  and 
the  approaches  thereto  (New  York,  N.  H. 
&  H.  R.  Co.  V.  New  York,  166  U.  S.  628, 
41  L.  ed.  853,  17  Sup.  Ct.  Rep.  418);  pro- 
viding that  no  contract  shall  exempt  any 
railroad  corporations  from  the  liability  of 
a  common  carrier  or  a  carrier  of  passengers 
which  would  have  existed  if  no  contract  had 
been  made  (Chicago,  M.  &  St.  P.  R.  Co. 
V.  Solan,  169  U.  S.  133,  42  L.  ed.  688,  18 
Sup.  Ct.  Rep.  289)  ;  and  declaring  that, 
when  a  common  carrier  accepts  for  transpor- 
tation anything  directed  to  a  point  of  des- 
tination beyond  the  terminus  of  his  own 
line  or  route,  he  shall  be  deemed  thereby  to 
assume  an  obligation  for  its  safe  carriage 
to  such  point  of  destination,  unless  at  the 
time  of  such  acceptance  such  carrier  be  re- 
leased or  exempted  from  such  liability  by 
contract  in  writing,  signed  by  the  owner  or 
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his  agent  (RicliiDond  ft  A.  R.  Co.  t.  R.  A. 
Patterson  Tobacco  Co.  169  U.  S.  311,  42  L. 
ed.  759,  18  Sup.  Ct.  Rep.  335).  In  none  of 
these  cases  was  it  thought  that  the  regula- 
tions were  unreasonable,  or  operated  in  any 
just  sense  as  a  restriction  upon  interstate 
commerce."  In  the  Illinois  case  a  statute 
requiring  railway  companies  to  stop  all 
trains  at  all  county  seats  was  held  to  be  di- 
rect interference  with  interstate  commerce, 
and  therefore  unconstitutional,  but  the  Ohio 
case  (Lake  Shore  ft  M.  S.  R.  Co.  v.  Ohio, 
supra)  is  distinguished  and  the  result  ap- 
proved. Among  the  numerous  decisions  by 
this  court,  some  are  found  which  seem  to 
be  out  of  line  with  others,  but  generally  the 
rule  has  been  observed  that,  upon  all  such 
subjects,  if  Congress  has  not  acted,  the  states 
are  free  to  legislate,  so  long  as  they  seek 
to  promote  the  public  safety  and  conven- 
ience, and  do  not  undertake  to  hamper  un- 
necessarily, or  substantially  control,  the 
agencies  of  interstate  commerce  in  the  caa- 
duct  of  their  business.  In  Lake  Shore  & 
M.  S.  R.  Co.  V.  Ohio,  supra,  a  statute  of 
Ohio  requiring  each  railway  company  to 
stop  three  of  its  trains,  going  each  way, 
daily  except  Sundays,  at  all  stations,  cities, 
or  villages  containing  over  three  thousand 
inhabitants,  to  receive  and  set  oiT  passen- 
gers, was  upheld  on  the  ground  that  it  was 
a  proper  exercise  of  police  power  by  the 
state,  and,  though  the  decision  was  by  a  di- 
vided court,  the  doctrine  of  the  cases  cited 
by  Mr.  Justice  Brown,  in  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Illinois,  was  approved. 
In  this  connection  the  case  of  Hennington  v. 
Georgia  is  also  in  point,  though  it  is  disap- 
proved by  the  dissenting  justices  in  the  Ohio 
case. 

On  principle  we  cannot  distinguish  be- 
tween the  effect  of  a  statute  such  as  that 
of  the  state  of  Alabama,  which  was  consid- 
ered in  Smith  v.  Alabama,  124  U.  S.  472, 
31  L.  ed.  510,  1  Inters.  Com.  Rep.  804,  8 
Sup.  Ct.  Rep.  564,  and  the  one  here  involved. 
In  that  case,  in  order  to  secure  the  maxi- 
mum of  efficiency  in  railroad  engineers,  they 
-were  required  to  submit  themselves  to  an 
eocamination  to  test  their  mechanical  skill 
and  knowledge,  and  to  be  licensed  by  a  com- 
petent board  of  examiners,  before  they  could 
be  employed  by  any  railway  company.  An 
additional  requirement  was  that  they  must 
be  men  of  careful  and  temperate  habits.  The 
statute  in  question  applied  generally  to  the 
business  of  railroads,  without  making  any 
distinction  between  that  which  was  strictly 
interstate  commerce,  and  that  which  was 
commerce  within  the  state  exclusively.  So 
in  Nashville,  C.  ft  St.  L.  R.  Co.  y.  Alabama, 
supra,  and  for  the  same  reason,  all  em- 
ployees having  charge  of,  or  directly  con- 
nected with,  the  operation  of  trains,  were 
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required  to  submit  themselves,  from  time  to 
time,  to  examination  to  test  their  ability  to 
distinguish  color  signals,  and  to  obtain  a 
license  certifying  to  their  efficiency  in  this 
regard,  before  they  could  enter  or  continue 
in  the  service  of  any  railroad  operating  in 
the  state.  The  mechanical  efficiency  or  per- 
sonal habits  of  engineers,  or  their  capacity  or 
that  of  other  railway  employees  to  distinguish 
colors,  and  hence  their  greater  efficiency  in 
the  business  of  handling  trains,  does  not 
more  nearly  concern  the  public  safety  than 
does  the  necessity  for  sleep  and  rest,  in  or- 
der that  they  may  have  full  possession  of 
their  mental  powers  and  physical  strength 
to  aid  them  in  the  performance  of  their  re- 
sponsible duties.  Nor  does  the  requirement 
in  th?  one  case  more  seriously  interfere  with 
or  restrain  commerce  than  in  the  other.  In 
all  such  cases  an  additional  burden  is  im- 
posed upon  the  railroad  corporation,  and  to 
the  extent  of  this  additional  burden  there  is 
an  interference  with  the  conduct  of  its  busi- 
ness. The  cases  cited,  it  seems  to  us,  are 
conclusive;  and,  while  we  think  it  properly 
conceded  that  the  subject,  so  far  as  it  af- 
fects interstate  commerce,  falls  within  the 
power  of  Federal  legislation  under  the  Con- 
stitution, yet,  in  the  absence  of  such  legisla- 
tion on  the  subject,  it  is  a  matter  for  state 
control,  under  the  exercise  of  its  police  pow- 
er, to  provide  for  the  public  safety  and  also 
for  the  health  and  lives  of  railroad  em- 
ployees themselves. 

2.  It  remains  to  inquire  whether  the  law 
is  still  operative,  notwithstanding  the  act 
of  Congress  referred  to  above  deals  with 
the  same  subject.  The  state  statute  became 
a  law  on  February  5,  1907.  The  Federal 
statute  does  not  by  its  own  terms  become 
operative  until  March  4,  1908.  This  being 
the  situation,  did  it  upon  its  approval  inval- 
idate the  state  statute,  on.  the  theory  that 
it  is  a  direct  utterance  of  Congress  under  its 
constitutional  power  upon  the  same  subject? 
The  two  acts  embody  substantially  the  same 
provisions,  and  it  is  clear  that  it  was  the 
intention  of  Congress  to  assume  control  of 
the  subject,  so  far  as  it  concerns  companies 
engaged  in  interstate  commerce.  Counsel 
for  appellant  cite  no  authority  in  support 
of  their  contention,  nor  do  we  know  of  any 
directly  in  point.  It  seems  to  us,  however, 
that  in  the  absence  of  some  declaration  on 
the  subject  in  the  act  itself,  indicating  the 
intention  to  supersede  at  once  existing  state 
legislation,  there  is  no  foundation  in  reason 
for  the  assertion  that  an  act,  to  take  effect 
in  the  future,  has  tiiat  effect.  In  Smith  t. 
Alabama,  supra,  it  is  said:  "But  for  the  pro- 
visions on  the  subject  found  in  the  local  law 
of  each  state,  there  would  be  no  legal  obli- 
gation on  the  part  of  the  carrier,  whether 
ex  contractu  or  es  delicto,  to  those  who  em- 
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ployed  him;  or,  if  the  local  law  is  held  not 
to  apply  where  the  carrier  is  engaged  in 
foreign  or  interstate  commerce,  then,  in 
the  absence  of  laws  passed  by  Congress  or 
presumed  to  be  adopted  by  it,  there  can  be 
no  rule  of  decision  based  upon  rights  and 
duties  supposed  to  grow  out  of  the  relation 
of  such  carriers  to  the  public  or  to  individ- 
uals. In  other  words,  if  the  law  of  the  par- 
ticular state  does  not  govern  that  relation, 
and  prescribe  the  rights  and  duties  which  it 
implies,  then  there  is,  and  can  be,  no  law 
that  does  until  Congress  expressly  supplies 
it,  or  is  held  by  implication  to  have  supplied 
it,  in  cases  within  its  jurisdiction  over  for- 
eign and  interstate  commerce.  The  failure 
of  Congress  to  Instate  can  be  construed 
only  as  an  intention  not  to  disturb  what  al- 
ready exists,  and  is  the  mode  by  which  it 
adopts,  for  cases  within  the  scope  of  its  pow- 
er, the  rule  of  the  state  law,  which,  until 
displaced,  covers  the  subject."  While  the 
above  quotation  is  not  directly  in  point,  it 
seems  to  lend  support  to  the  notion  that, 
until  legislation  by  Congress  upon  any  sub- 
ject upon  which  the  state  has  concurrent  ju- 
risdiction becomes  operative,  the  existing 
state  legislation  is  not  displaced,  but  in  the 
interim  remains  in  full  force,  especially  so 
in  the  absence  of  any  declaration  by  Con- 
gress on  that  subject.  The  case  of  Sherlock 
v.  Ailing,  93  U.  S.  99,  23  L.  ed.  819,  seems 
also  to  support  this  conclusion.  We  do  not 
see  how  an  act  which  does  not  by  its  own 
terms  become  a  rule  of  conduct  until  a 
future  time  can  be  said  to  displace  another 
existing  rule  on  the  same  subject  during  the 
interval  between  the  time  of  its  enactment 
and  the  time  it  becomes  operative,  even 
though  the  existing  rule  be  inconsistent 
with  it,  in  the  absence  of  some  express  or 
implied  declaration  of  a  purpose  that  such 
shall  be  the  result.  Legislation  is  not  ef- 
fective .for  any  purpose  until  it  becomes 
operative.  In  a  given  case,  the  effective  op- 
eration of  a  statute  requiring  expensive 
preparation,  or  a  change  in  the  mode  of  con- 
ducting business,  on  the  part  of  those  whom 
it  is  intended  to  affect,  may  very  properly 
be  deferred  to  a  future  time.  So  far  as  it 
provides  for  such  adjustment  and  changes, 
it  may  be  said  to  have  a  quasi  operative  ef- 
fect; but  even  in  such  cases  the  existing 
law  must  be  regarded  as  remaining  in  lorce 
until  it  is  actually  displaced  by  the  new  one. 
The  act  of  Congress  contains  no  such  dec- 
laration, and  we  hold  that  the  state  statute, 
which  was  valid  and  in  force  at  the  time  of 
its  passage,  remains  in  force  until  the  act  of 
Congress  becomes  effective. 

We  are  of  the  opinion  that  there  is  no 
merit  in  either  of  the  contentions  made  by 
the  appellant;  consequently,  that  the  judg- 
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ment  and  order  denying  a  new  trial  most 
be  affirmed. 

Holloway  and  Smltb,  JJ.,  concur. 


SOUTH  DAKOTA  SUPREME   COUKT. 

STATE   OP   SOUTH   DAKOTA   EX   REL. 
HENRY  M.  HAWLEY 

T. 

CHARLES  M.  KELSON. 
(—  S.  D.  — ,  115  N.  W.  93.) 

Evidence  —  judicial  notice. 

1.  A  court  may  take  judicial  notice  of 
the  fact  that  trees  and  other  forms  of  plant 
life  are  subject  to  destructive  communicable 
diseases. 

Commerce  ^  plant  diseases. 

2.  A  state  has  the  right  to  adopt  regula- 
tions to  prevent  the  spread  of  diseases 
among  plants.  Congress  not  having  assumed 
charge  of  the  matter  as  involved  in  inter- 
state commerce. 

Constitutional      law  —  regulations      of 
nursery  business. 

3.  Unconstitutional  burdens  and  restric- 
tions are  not  imposed  on  persons  engaged  in 
the  nursery  business  by  a  statute  requiring 
as  a  condition  precedent  to  the  sale  of  nur- 
sery stock  a  certificate  of  inspection  from  a 
competent  entomologist,  or  an  annual  li- 
cense fee  of  $10,  or  a  continuing  bond  of 
$5,000  without  sureties. 

Same  —  official  discretion. 

4.  A  statute  granting  a  board  of  agri- 
culture unlimited  discretion  to  refuse  per- 
mits for   the   sale  of   nursery  stock  within 


Case  Note.  —  Poiver  of  state  to  regulate 
nursery  buaineas. 

State  ex  bel.  Hawust  v.  Nelson  and  Re 
Schechter,  4  Inters.  Com.  Rep.  849,  63  Fed. 
695,  appear  to  be  the  only  decisions  on  the 
question  as  to  the  power  of  a  state  to  regu- 
late the  nursery  business.  In  the  latter 
case  the  statute  (Minn.  Laws  1837,  chap. 
196,  II  1-3)  required  every  person  selling 
fruit  trees,  or  other  nursery  stock,  grown 
outside  the  state,  to  file  an  affidavit  and 
bond  with  the  secretary  of  the  state,  etc 
The  court  held  the  statute  unconstitutional, 
as  imposing  vexatious  and  annoying  re- 
strictions upon  interstate  commerce  in  vio- 
lation of  the  commerce  clause  (art.  1,  §  8, 
clause  3)  of  the  United  States  Constitution. 
The  Minnesota  statute,  unlike  that  in  the 
Nelson  Case,  applied  only  to  foreign-grown 
stock,  and  therefore  the  question  as  to  the 
right  of  a  state  to  regulate  the  nursery 
business  by  undiscriminating  statutes  did 
not  arise.  The  court,  however,  indicated  its 
position  by  tlie  following  language :  "While 
there  are  certain  subjects  in  their  nature 
local,  such  as  harbor  pilotage,  beacons, 
bridges,  etc.,  regarding  which  a  state  may 
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the  state,  on  the  ground  of  the  applicant's 
want  of  integrity  or  financial  responsibil- 
it}^,  is  not  a  valid  exercise  of  the  police  pow- 
er. 

Commerce  ^  regnlation  of  nursery  basi- 
ness. 

5.  The  commerce  clause  of  the  Federal 
Constitution  is  violated  by  a  statute  giving 
a  board  of  agriculture  unlimited  discretion 
to  exclude  nonresident  nursery  dealers  from 
selling  stock  within  the  state  on  the  ground 
of  want  of  integrity  or  financial  responsi- 
bility. 

Same  —  equal  protection. 

6.  Requiring  only  agents  who  sell  trees 
grown  in  other  states  to  carry  duplicates  of 
the  principal's  permit  illegally  discriminates 
between  resident  and  nonresident  dealers. 

(February  19,  1908.) 

4  PPLICATION  for  a  writ  of  habeas  cor- 
J\.  pus  to  secure  the  release  of  petitioner 
from  custody  to  which  he  had  been  com- 
mitted for  the  alleged  violation  of  the  stat- 
ute regulating  the  sale  of  nursery  stock. 
Petitioner  remanded. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McGnIre  &  Wood,  with  Mr.  Ed- 
ward R.  Wlnans,  for  petitioner. 

Mr.  S.  W.  Clark,  Attorney  General,  for 
the  State: 

The  states  may,  so  long  as  they  do  no 
more  than  legitimately  exercise  their  re- 
served police  power,  enact  laws,  which  will 
be  valid  although  they  may  incidentally  af- 
fect interstate  commerce. 

17  Am.  &  Eng.  Enc.  Law,  p.  56;  Smith  v. 
Alabama,  124  U.  S.  465,  31  L.  ed.  508,  1 
Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564. 

The  act  is  valid  as  an  inspection  law. 

Fatapsco  Guano  Co.  v.  Board  of  Agricul- 
ture, 171  U.  S.  345,  43  L.  ed.  191,  18  Sup. 
Ct.  Rep.  8t>2-,  Gibbons  v.  Ogden,  9  Wheat. 
1,  6  L.  ed.  23;  Freund,  Pol.  Power,  §  136; 
Eimmish  v.  Ball,  129  U.  S.  217,  32  L.  ed. 
695,  2  Inters.  Com.  Rep.  407,  0  Sup.  Ct. 
Rep.  277;  Rasmussen  v.  Idaho,  181  U.  S. 
198,  45  L.  ed.  820,  21  Sup.  Ct.  Rep.  594; 
Smith  V.  St.  Louis  St.  S.  W.  R.  Co.  181  U. 
S.  248,  45  L.  ed.  847,  21  Sup.  Ct.  Rep.  603; 
Missouri,  K.  &  T.  R.  Co.  v.  Haber,  169  U. 


S.  613,  42  L.  ed.  878.  18  Sup.  Ct.  Rep.  488; 
Reid  V.  Colorado.  187  U.  S.  137,  47  L.  ed. 
108,  23  Sup.  Ct.  Rep.  92. 

Haney,  F.  J.,  delivered  the  opinion,  of 
the  court: 

The  only  issue  arising  in  this  proceeding 
is  one  of  law, — whether  the  facts  stated  in 
the  information  upon  which  the  accused  was 
arrested  constitute  a  public  offense.  The 
substance  of  the  charge  is  that  the  accused, 
the  duly  constituted  representative  of  the 
proprietor  of  a  nursery  located  in  Iowa,  so- 
licited and  received  in  this  state  an  order 
for  nursery  stock  from  such  nursery,  to  be 
paid  for  on  delivery  in  this  state;  the  pro- 
prietor of  such  nursery  not  having  secured 
a  permit  to  transact  business  in  this  state. 
Whether  these  facts  constitute  a  crime  de- 
pends upon  the  construction  and  effect  to 
be  given  an  act  of  the  last  legislature  de- 
scribed in  its  title  as  "An  Act  Relating  to 
the  Inspection  and  Registration  of  Fruit- 
tree  Nurseries  and  Regulation  of  Nursery 
Agents,"  containing  the  following  provi- 
sions: 

"Sec.  1.  Any  person,  firm,  or  corporation 
which  owns  or  operates  a  nursery  in  South 
Dakota  or  any  other  state  or  territory,  and 
which  desires  to  sell  from  the  same,  either 
directly  or  indirectly,  by  traveling  or  local 
agents,  salesmen  or  representatives,  any 
trees,  vines,  bushes,  or  other  nursery  stock, 
within  the  limits  of  the  state  of  South  Da- 
kota, shall  first  secure  a  permit  from  the 
board  of  agriculture,  authorizing  such  nur- 
sery, or  its  duly  constituted  representatives, 
to  do  business  in  the  state.  As  conditions 
precedent  to  the  issuance  of  such  permit, 
the  board  of  agriculture  shall  require  a 
certificate  of  inspection  from  a  competent 
entomologist,  duly  authorized  to  act  as  an 
inspector  in  the  state  or  territory  where 
such  nursery  is  owned  and  operated,  and 
the  board  of  agriculture  shall,  furthermore, 
require  such  references  and  evidences  of  in- 
tegrity as  may  seem  to  be  necessary  to  es- 
tablish the  responsibility  and  good  faith  of 
the  applicant.  The  said  state  board  of  ag- 
riculture shall  require  of  all  persons,  firms, 


legislate  when  Congress  has  not,  yet,  when 
the  subject-matter  is  the  sale  of  a  well- 
recognized  article  of  commerce,  such  as 
vines,  trees,  or  shrubs,  or  any  other  well- 
known  article  of  commerce,  the  product  of 
another  state,  the  subject  is  in  its  nature 
national,  susceptible  of  regulation  by  rules 
uniform  throughout  the  nation,  and  obvi- 
ously susceptible  of  wise  regulation  by  such 
uniform  national  rules  only;  and  in  such 
a  case  there  can,  of  necessity,  be  only  one 
system  or  plan  of  regulation,  and  that  Con- 
gress alone  can  prescribe.  In  all  cases 
where  Congress  has  passed  no  law  regulat- 
ing interstate  commerce  in  any  well-recog- 
IS  LJl.A.(N.S.) 


nized  article  of  commerce,  that  fact  is  con- 
clusive evidence  that  it  intends  such  com- 
merce to  be  free;  and  any  law  of  the  state 
which  prohibits  or  restricts  it  must  be  held 
to  be  in  violation  of  the  Constitution." 
But,  continuing,  the  court  said  that  it  did 
not  intend  to  hold  that  valid  quarantine 
and  sanitary  laws  may  not  be  passed  by  the 
state  legislature,  nor  did  it  intend  to  hold 
that  a  proper  inspection  law  may  not  be 
passed  by  the  legislature  of  the  state  to 
prevent  the  introduction  of  any  diseased  or 
dangerous  article  which  might  interfere 
with  the  health,  comfort,  well-being,  or  hap- 
piness of  the  people. 
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or  corporations  operating  under  the  provi- 
sions of  this  act,  to  give  a  continuing  bond 
in  the  sum  of  $5,000.00,  running  to  the 
state  of  South  Dalcota,  on  which  any  per- 
son-who  sustains  damage  by  reason  of  the 
violation  of  the  provisions  of  this  act  may 
recover. 

"Sec.  2.  Any  person  who,  acting  as  agent 
or  solicitor,  within  the  limits  of  the  state 
of  South  Dakota,  sells,  or  offers  to  sell, 
trees  or  any  other  nursery  stock  for  any 
person,  firm,  or  corporation  which  may  be 
engaged  in  the  nursery  business,  shall  be 
required  to  carry  a  letter  or  certificate  from 
his  principal,  setting  forth  the  fact  that  he 
is  duly  authorized  to  represent  such  nur- 
sery and  that  the  guaranty  is  made  that 
any  written  contract  entered  into  by  him, 
as  agent,  will  be  fulfilled  if  the  same  is  ac- 
cepted by  said  nursery,  and  unless  notifica- 
tion to  the  contrary  be  made  in  writing 
to  the  purchaser  within  thirty  days  after 
such  order  or  contract  is  made.  In  addition 
to  the  foregoing,  each  agent  or  solicitor  who 
sells,  or  offers  to  sell,  trees  or  other  nursery 
stock,  that  may  have  been  grown  in  any 
other  state  or  territory,  shall  be  required 
to  procure  and  carry  a  duplicate  of  the  per- 
mit issued  to  his  principal. 

"Sec.  3.  It  shall  be  unlawful  to  misrep- 
resent nursery  stock  which  is  offered  for 
sale,  or  refuse  to  state  where  the  same  was 
propagated  or  the  manner  of  propagation, 
to  sell,  offer  for  sale,  or  deliver  nursery 
stock  which  is  untrue  to  name,  or  which, 
because  of  lack  of  hardiness,  or  from  the 
use  of  tender  roots  or  stocks  in  propaga- 
tion, are  worthless  for  the  locality  where 
they  are  to  be  planted,  or  to  sell  seeds  which 
have  been  adulterated  or  seeds  which 
by  reason  of  age  have  become  deficient 
in  vitality  and  germinating  power,  or  con- 
taining seeds  of  any  noxious  or  injurious 
plant  to  any  greater  extent  than  is  alleged 
or  claimed  in  the  seed  test  of  the  goods  sold. 

"Sec.  4.  The  violation  of  the  provisions  of 
any  of  the  foregoing  sections  of  this  act 
shall  be  deemed  a  misdemeanor,  punishable 
by  a  fine  of  not  less  than  fifty  dollars  nor 
more  than  three  hundred  dollars;  and,  in 
addition,  any  person,  firm,  or  corporation 
engaged  in  the  nursery  business  or  any  nur- 
sery agent  or  solicitor  who  violates  the  pro- 
visions of  the  foregoing  sections  of  this  act 
shall  forfeit  the  permit  which  gives  the 
right  to  do  business  in  the  state  of  South 
Dakota,  which  may  be  held  by  such  party 
or  parties,  and  such  agent  or  solicitor  shall 
be  disqualified  to  receive  a  permit  to  act  as 
agent  for  any  other  nursery  which  operates 
in  the  state  of  South  Dakota." 

Section  5  requires  the  collection  annually 
of  a  fee  of  $10  for  each  permit,  and  $2.50 
for  each  agent's  duplicate,  the  money  so 
16  L.R.A.(N.S.) 


collected  to  be  paid  over  to  the  state  treas- 
urer and  placed  in  a  separate  fund  known 
as  the  "nursery  regulation  fund."  Section 
6  repeals  all  statutes  in  conflict  with  the 
provisions  of  such  act.  Laws  1907,  pp.  414, 
415,  chap.  194. 

Relator's  contention  is  ( 1 )  that  this  stat- 
ute imposes  unconstitutional  burdens  and 
restraints  upon  persons  engaged  in  a  l^iti- 
mate  and  innocuous  business;  and  (2)  that 
it  conflicts  with  the  interstate  commerce 
clause  of  the  Federal  Constitution.  The 
force  of  this  contention  necessarily  depends 
upon  the  nature  of  the  burdens  and  restric- 
tions imposed,  which  must  be  determined  by 
the  meaning  and  effect  of  the  language  em- 
ployed to  express  the  legislative  will;  the 
burden  of  the  permit  being  measured  by  the 
prescribed  conditions  precedent  to  its  issu- 
ance. 

It  is  a  matter  of  common  knowledge,  of 
which  this  court  may  take  judicial  notice, 
that  trees  and  other  forms  of  plant  life  are 
subject  to  destructive  communicable  dis- 
eases. State  V.  Main,  69  Conn.  123,  36  L.R. 
A.  623,  61  Am.  St.  Rep.  30,  37  Atl.  80.  Dis- 
eases in  plants  have  existed  as  long  as 
plants  themselves, — ages  before  the  advent 
of  man.  In  the  earliest  historical  records, 
as  well  as  in  early  Greek  and  Roman  times, 
some  of  the  more  destructive  diseases  of 
plants,  like  rust  and  mildew  or  blight  of  ce- 
reals, were  widely  known  and  discussed; 
and,  though  formerly  unreliable  theories  on 
the  subject  may  have  received  more  or  leas 
general  recognition,  the  recent  exhaustive 
researches  of  distinguished  specialists  have 
placed  the  pathology  of  plants  on  a  founda- 
tion scarcely  less  scientific  and  satisfactory 
than  that  occupied  by  the  pathology  of  ani- 
mals. Ency.  Americana,  Diseases  in  Plants. 
This  being  so,  the  power  to  prescribe  regu- 
lations calculated  to  prevent  the  spread  of 
diseases  among  plants  cannot  be  less  am- 
ple than  the  power  to  prescribe  regulations 
calculated  to  prevent  the  spread  of  diseases 
among  domestic  animals.  Concerning  the 
latter  the  Supreme  Court  of  the  United 
States  has  said:  "Now,  it  is  said  that  the 
defendant  has  a  right  under  the  Constitu- 
tion of  the  United  States  to  ship  live  stock 
from  one  state  to  another  state.  This  will 
be  conceded  on  all  hands.  But  the  defend- 
ant is  not  given  by  that  instrument  the 
right  to  introduce  into  a  state,  against  its 
will,  live  stock  affected  by  a  contagious, 
infectious,  or  communicable  disease,  and 
whose  presence  in  the  state  will  or  may  be 
injurious  to  its  domestic  animals.  The 
state — Congress  not  having  assumed  charge 
of  the  matter  as  involved  in  interstate  com- 
merce— may  protect  its  people  and  their 
property  against  such  dangers,  taking  care 
always   that  the  means  employed   to   that 


Digitized  by 


Google 


1908. 


STATE  EX  BEL.  HAWLBY  v.  NELSON. 


141 


end  do  not  go  beyond  the  necessities  of  the 
case,  or  unreasonably  burden  the  exercise  of 
privileges  secured  by  the  Constitution  of 
the  United  States."  Reid  v.  Colorado,  187 
U.  S.  137,  47  L.  ed.  108,  23  Sup.  Ct.  Rep. 
92.  The  authority  of  the  state  legislature 
to  establish  reasonable  regulations  for  the 
prevention  of  diseases  injurious  to  domestic 
animals  or  plants  cannot  be  questioned. 
Therefore  the  provision  of  the  statute  un- 
der discussion,  requiring  a  certificate  from 
a  competent  entomologist,  being  manifestly 
intended  and  calculated  to  prevent  the  sale 
and  distribution  of  diseased  nursery  stock, 
applicable  alike  to  resident  and  nonresident 
dealers,  and  one  which  does  not  go  beyond 
the  necessities  of  the  case,  or  unreasonably 
burden  the  exercise  of  privileges  secured  by 
the  state  or  Federal  Constitution,  such  pro- 
vision conflicts  with  no  principle  of  consti- 
tutional law,  and  its  validity  must  be  sus- 
tained. As  an  incident  to  its  power  to  en- 
act valid  inspection  laws,  a  state  may  im- 
pose a  reasonable  charge  for  the  purpose  of 
defraying  the  expenses  of  inspection.  17 
Am.  &  Eng.  Enc.  Law,  p.  81.  The  fee  for  a 
permit  provided  for  in  §  5  is  not  unreason- 
able. The  provision  relating  to  the  giving 
of  a  continuing  bond  neither  requires,  nor 
authorizes  the  board  to  require,  that  the 
bond  shall  be  signed  by  sureties  x>l  any  de- 
scription, or  that  the  performance  of  the 
nurseryman's  obligations  shall  be  secured 
in  any  manner  whatever.  The  giving  of  the 
writing  obligatory  required  by  the  statute 
could  not  in  the  slightest  degree  affect  the 
liability  of  the  nurseryman  or  the  recovery 
of  one  who  sustains  damage  by  reason  of 
any  violation  of  the  act,  as  the  rights  of 
persons  connected  with  the  sale  of  nursery 
stock  must  be  determined  by  the  law  in  force 
when  the  sale  occurs.  The  board  of  agri- 
culture could  not  be  clothed  with  power  to 
require  a  form  of  bond  which  would  oper- 
ate to  modify  any  existing  statute.  Phenix 
Ins.  Co.  V.  Perkins,  19  S.  D.  69,  101  N.  W. 
1119;  Vesey  v.  Commercial  Union  Assur. 
Co.  18  S.  D.  632,  101  N.  W.  1074.  The 
l^islature  did  not  attempt  to  confer  such 
power.  No  nurseryman  is  requii-ed  by  the 
act  to  incur  any  obligations  other  than 
those  imposed  by  the  law  itself.  The  pre- 
scribed bond  is  merely  an  undertaking  not  to 
violate  the  law.  The  board  cannot  insist 
upon  its  containing  any  other  conditions. 
The  giving  of  such  an  unsecured  undertak- 
ing leaves  injured  persons  no  resources  in 
the  collection  of  damages  other  than  the 
financial  responsibility  of  the  principal  and 
only  obligor  on  the  bond;  and  that  resource 
exists  independently  of  the  undertaking. 
The  law  respects  form  less  than  substance. 
It  disregards  trifles,  and  neither  does  nor 
requires  idle  acts.  Rev.  Civ,  Code  1003, 
16  L.K.A.(N.S.) 


IS  2427,  2431.  2432.  Therefore,  as  no  con- 
sequences, either  beneficial  or  injurious,  can 
possibly  result  therefrom,  the  giving  of  the 
prescribed  bond  should  not  be  regarded  as 
a  condition  precedent  to  the  issuance  of  a 
permit. 

The  provision  relating  to  the  "integrity" 
and  "responsibility"  of  the  applicant  for  a 
permit  cannot  be  otherwise  construed  than 
as  intended  to  clothe  the  board  of  agricul- 
ture with  power  to  determine  who  shall, 
and  who  shall  not,  sell  nursery  stock  in 
this  state.  It  fixes  no  limits  to  the  board's 
discretion,  and  allows  no  appeal  from  its 
decision.  Generally  the  decisions  of  such 
boards,  made  in  the  exercise  of  a  lawful 
discretion,  are  not  subject  to  review  where 
the  right  of  appeal  is  not  expressly  con- 
ferred. Such  a  grant  of  power,  with  re- 
spect to  persons  engaged  in  a  legitimate  and 
innocuous  business,  is  unusual  and  should 
be  scrutinized  with  the  utmost  care.  "The 
courts  are  not  bound  by  mere  forms,  nor 
are  they  to  be  misled  by  mere  pretenses. 
They  are  at  liberty — indeed,  are  under  a 
solemn  duty — to  look  at  the  substance  of 
things  whenever  they  enter  upon  the  inquiry 
whether  the  legislature  has  transcended  the 
limits  of  its  authority.  If,  therefore,  a 
statute  purporting  to  have  been  enacted  to 
protect  the  public  health,  the  public  morals, 
or  the  public  safety  has  no  real  or  substan- 
tial relation  to  those  objects,  or  is  a  palpa- 
ble invasion  of  rights  secured  by  the  fun- 
damental law,  it  is  the  duty  of  the  courts 
to  so  adjudge,  and  thereby  give  effect  to  the 
Constitution."  Mugler  t.  Kansas,  123  U. 
S.  661,  31  L.  ed.  210,  8  Sup.  Ct.  Rep.  297; 
Ex  parte  Hayden,  147  Cal.  649,  1  L.R.A. 
(N.S.)  184,  109  Am.  St.  Rep.  183,  82  Pac. 
316.  Assuming  that  the  police  power  may 
be  exercised  for  the  purpose  of  protection 
against  fraud,  imposition,  and  deception, 
has  the  provision  under  discussion  any  real 
or  substantial  relation  to  that  object?  If 
the  word  "responsibility,"  as  used  in  {  1, 
was  intended  to  signify  anything,  and  we 
are  bound  to  assume  it  was,  it  means  "abil- 
ity to  answer  in  payment"  (Webster's  In- 
ternational Diet.), — ability  to  respond  in 
damages  for  actibnable  injuries.  Honesty 
has  no  substantial  relation  to  financial  abil- 
ity. Fraudulent  practices  are  not  confined 
to  the  poor.  The  establishment  of  a  nur- 
sery involves  labor  rather  than  the  expendi- 
ture of  money.  Usually  it  is  begun  in  a 
small  way  by  a  man  of  moderate  means. 
One  who  has  invested  his  toil  in  the  pro- 
duction of  sound  trees  cannot  be  denied  the 
right  to  sell  them,  without  being  deprived 
of  his  property  without  due  process  of  law. 
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S.  D.  Const,  art.  6,  i  2.  The  legislature 
may  regulate,  but  it  may  not  prohibit,  the 
sale  or  introduction  into  the  state  of  any 
legitimate  article  of  commerce.  Jewett 
Bros.  &  Jewett  v.  Smail  (S.  D.)  105  N.  W. 
738.  Certainly  it  cannot  confer  upon  the 
board  of  agriculture  a  power  which  it  does 
not  itself  posaess,  as  was  in  effect  attempted 
by  the  provision  authorizing  such  board  in 
the  exercise  of  an  undefined  discretion  to  re- 
fuse permits  on  the  ground  of  the  appli- 
cant's want  of  financial  ability.  It  is  true 
this  court  has  sustained  a  statute  confer- 
ring unlimited  authority  upon  county  com- 
missioners to  accept  or  reject  liquor  li- 
cense bonds;  but  the  decision  was  placed  on 
the  ground  that  the  business  of  selling  in- 
toxicating liquors  is  not  one  of  natural 
right,  but  one  which  may  be  restrained,  lim- 
ited, or  entirely  prohibited  by  the  state. 
Burke  v.  Collins,  18  S.  D.  190,  99  N.  W. 
1112.  Such  is  not  the  character  of  the  busi- 
ness here  involved.  We  are  now  dealing 
with  a  business  or  occupation  which  in  it- 
self is  universally  recognized  as  innocent 
and  useful  to  the  community  in  which  it  is 
conducted,  notwithstanding  the  nature  of 
the  article  sold  may  render  the  immediate 
detection  of  fraud  and  misrepresentation 
difficult.  Doubtless  there  are  dishonest  men 
in  the  nursery  business.  There  are  such 
men  in  all  lines  of  business,  professions,  and 
occupations.  All  nurserymen  are  not  dis- 
honest. The  business  itself  is  not  harmful ; 
on  the  contrary,  and  especially  in  this  state, 
the  production  of  trees,  flowers,  and  all 
forms  of  healthful  plant  life  is  beneficial, 
and  should  be  encouraged.  The  provision  of 
i  1,  relating  to  the  integrity  and  responsi- 
bility of  applicants  for  permits,  cannot  be 
sustained  as  a  valid  exercise  of  the  police 
power,  and  it  conflicts  with  the  interstate 
commerce  clause  of  the  Federal  Constitu- 
tion. The  provision  requiring  agents  who 
sell  trees  grown  in  other  states  or  territo- 
ries to  carry  a  duplicate  permit  clearly  dis- 
criminates between  resident  and  nonresident 
dealers,  and  is  for  that  reason  invalid.  8 
Cyc.  Law  &  Proc.  p.  1046.  Having  consid- 
ered all  the  provisions  affecting  the  issue 
involved  in  this  proceeding,  it  is  unneces- 
sary and  would  be  unwise  to  express  any 
opinion  concerning  other  features  of  the 
statute. 

It  follows  that  there  are  only  two  valid 
conditions  precedent  to  the  issuance  of  a 
permit,  namely,  (I)  a  certificate  of  inspec- 
tion from  a  competent  entomologist;  and 
(2)  the  payment  of  the  required  fee;  that 
it  is  a  crime  to  sell  nursery  stock  in  this 
state  without  a  permit;  and  that  the  ac- 
cused must  be  remanded  to  the  custody  of 
the  sheriff  to  abide  the  orders  of  the  court 
which  issued  the  warrant  for  hia  arrest.  i 
16  L.R.A.(N.S.) 


IOWA  SUPRESfE  COITRT. 

W.  S.  JUDY,  Treasurer  of  Henry  Counly, 
Appt., 

V. 

S.  E.  BECKWITH  et  al.,  Exrs.,  etc.,  of  W. 
Beckwith,  Deceased. 

(—  Iowa,  — ,  114  N.  W.  605.) 

Tax  —  corporate  stock. 

1.  The  fact  tliat  shares  of  corporate  stock 
have  been  assessed  in  a  foreign  state  will 
not  exempt  the  owner  from  listing  them  for 
taxation  in  his  own  state,  under  a  statute 
providing  that  corporate  stock  not  other- 
wise assessed  shall  be  listed  and  assessed 
where  the  owner  lives,  except  as  otherwise 
provided,  the  statute  referring  only  to  aa- 
sesaments  within  the  state. 

Same  —  stock    in    foreign    corporation 
—  double  assessment. 

2.  Shares  of  stock  of  a  foreign  corpora- 
tion are  personal  property  taxable  to  the 
owner  at  his  domicil,  notwithstanding  the 
fact  that  they  may  already  have  been  taxed 
in  another  state,  such  taxation  not  being 
double,  and  not  violating  constitutional  pro- 
visions relating  to  the  uniformity  of  laws, 
the  granting  of  special  privileges,  or  the 
taxation  of  property  of  corporations  for  pe- 
cuniary profit,  the  same  as  that  of  individ- 
uals. 

(January   16,  1908.) 


Caae   Hole.  —  Taxation   of  property   in 
different  states  as  double  taxation. 

The  general  question  as  to  when  personal 
property  having  interstate  or  international 
relations  and  incidents  is  subject  to  taxa- 
tion in  a  particular  state  does  not  fall  with- 
in the  scope  of  this  note,  which  is  confined 
solely  to  the  cases  which  have  expressly 
considered  the  question  whether  the  sub- 
jection of  the  same  property  to  taxation  for 
the  same  period  by  different  states  involves 
double  taxation  in  an  obnoxious  constitu- 
tional sense.  While  the  first  question  is  in- 
volved in  much  doubt,  it  is  established  by 
the  concurring  voices  of  the  courts,  and  with- 
out contradiction,  that,  as  a  matter  of  con- 
stitutional power,  a  state  which  otherwise 
has  the  right  to  tax  personal  property  is 
not  deprived  thereof  by  the  fact  that  the 
property  is  subject  to  taxation,  or  has  ac- 
tually paid  a  tax,  in  another  state  for  the 
same  period.  The  general  constitutional  re- 
quirement of  uniformity  of  taxation,  and 
the  more  specific  prohibition  of  double  tax- 
ation, apply  only  where  both  taxes  are  im- 
posed in  the  same  jurisdiction.  As  was 
aaid  in  Whitaker  v.  Brooks,  90  Ky.  68,  13 
S.  W.  355,  to  constitute  double  taxation 
the  property  must  be  twice  taxed  within  the 
same  jurisdiction. 

This  principle  has  frequently  been  de- 
clared and  applied  by  courts  holding  that 
the  fact  that  personal  property  is  subject 
to,  or  has  actually  paid,  taxes  at  the  dom- 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  District  Court  for  Henry  County 
in  defendants'  favor  in  a  proceeding  to  as- 
■esa  property  for  taxation.     Reversed. 

Ihe  facts  are  stated  in  the  opinion. 

Messrs.  McC!oid  &  Flnley  and  Ben  Mc- 
Coy, for  appellant: 

The  statutory  exemption  applies  only  to 
eorporations  organized  under  the  laws  of 
Iowa. 

Lyon  V.  Callopy,  87  Iowa,  667,  43  Am. 
St.  Kep.  396,  64  N.  W.  476;  American  Glu- 
cose Co.  T.  State,  43  N.  J.  Eq.  280,  6  Atl. 
803;  Be  Des  Moines  Water  Co.  48  Iowa, 
331;  Equitable  L.  Ins.  Co.  v.  Board  of 
Equalization,  74  Iowa,  180,  37  N.  W.  141; 
Lacy  V.  Davis,  112  Iowa,  109,  83  N.  W.  784. 

Stock  held  by  residents  in  a  foreign  cor- 
poration is  taxable. 


1  Cooley,  Taxn.  3d  ed.  26;  Lee  v.  Stur- 
ges,  46  Ohio  St.  153,  2  L.R.A.  556,  19  N.  E. 
660;  Jennings  v.  Com.  98  Va.  80,  34  S.  E. 
981;  SUte  v.  Kidd,  126  Ala.  413,  28  So. 
480;  Bacon  v.  State  Tax  Comrs.  126  Mich. 
22,  60  L.R.A.  321,  86  Am.  St.  Rep.  524, 
85  N.  W.  307;  Toll-Bridge  Co.  v. 
Osbom,  36  Conn.  7;  Great  Barrington 
v.  Berkshire  County,  16  Pick.  672; 
Newark  City  Bank  v.  Fourth  Ward 
Assessor,  30  N.  J.  L.  13;  State,  Fish,  Prose- 
cutor, T.  Branin,  23  N.  J.  L.  484;  Whitsell 
V.  Northampton  County,  49  Pa.  526;  Stan- 
ford v.  San  Francisco,  131  Cal.  34,  63  Pac. 
146;  Dwight  y.  Boston,  12  Allen,  316,  00 
Am.  Dec.  149;  Com.  v.  Westinghouse  Air 
Brake  Co.  161  Pa.  276,  24  Atl.  1111,  1113. 

Even  though  they,  or  the  corporation,  have 
paid  taxes  on  the  stock  of  the  corporate 


icil  of  the  owner,  is  not  a  bar  to  its  taxation 
in  another  state  where  it  has  a  situs.  Coe 
v.Errol,  116  U.  S.  624,  29  L.  ed.  718,  6  Sup. 
Ct.  Rep.  476;  C.  N.  Nelson  Lumber  Co.  y. 
Loraine,  22  Fed.  64;  Battle  v.  Mobile,  9 
Ala.  234,  44  Am.  Dec.  438;  Mintum  v. 
Hays,  2  Cal.  590,  66  Am.  Dec.  366;  Shaw 
V.  Hartford,  68  Conn.  351,  16  Atl.  742; 
Buck  T.  Beach,  164  Ind.  37,  108  Am.  St. 
Rep.  272,  71  N.  E.  963  (Reversed  in  206 
U.  S.  392,  51  L.  ed.  1106,  27  Sup.  Ct.  Rep. 
712,  upon  the  ground  that,  under  the  facts 
as  they  appeared,  the  credits  in  question 
had  no  situs  in  Indiana,  the  owner  being 
domiciled  in  another  state) ;  Johnson  v. 
Bradley-Watkins  Tie  Co.  120  Ky.  136,  86 
S.  W.  726;  Griggsby  Constr.  Co.  v.  Freeman, 
108  La.  436,  58  L.KA.  349,  32  So.  399; 
Iieonard  v.  New  Bedford,  16  Gray,  292; 
State  v.  William  Deering  &  Co.  66  Minn. 
24,  67  N.  W.  313;  Winkley  v.  Newton,  67 
N.  H.  80.  35  L.R.A.  766,  36  Atl.  610;  Prairie 
Cattle  Cu.  V.  Williamson,  6  Okla.  488,  49 
Pac.  937;  State  v.  Fidelity  &  D.  Co.  35 
Tex.  Civ.  App.  214,  80  S.  W.  544;  North- 
western Lumber  Co.  v.  Chehalis  County,  25 
Wash.  96.  64  L.R.A.  212,  87  Am.  St.  Rep. 
747,  64  Pac.  909. 

The  principle  was  applied  conversely  in 
Appeal  T^x  Court  v.  Gill,  60  Md.  377,  hold- 
ing that  the  liability  of  bonds  of  a  foreign 
corporation  to  taxation  in  another  state  is 
no  valid  reason  against  their  taxation  by 
the  state  where  the  holder  is  domiciled. 

So,  the  principle  has  been  applied 'in  case 
of  personal  property  passing  from  one  state 
to  another.  Hudson  v.  Miller,  10  Kan.  App. 
532,  63  Pac.  21;  Kelley  v.  Rhoads,  7  Wyo. 
237,  39  L.R.A.  694,  75  Am.  St.  Rep.  904, 
61  Pac.  693 ;  Nathan  v.  Spokane  County,  35 
Wash.  26,  66  L.R.A.  337,  102  Am.  St.  Rep. 
888,  76  Pac.  621. 

A  statute  providing  that  the  rolling  stock 
of  a  railroad  company  shall  be  listed  and 
taxed  in  the  several  counties  of  the  state  in 
the  proportion  that  the  main  track  in  such 
county  bears  to  the  total  length  of  the 
main  track  does  not  impose  double  taxa- 
tion, on  the  ground  that  values  of  rolling 
16  LJIJL(N.S.) 


stock  taxable  in  other  states  are  imported 
into  the  state  for  the  purpose  of  taxation. 
Cleveland,  C.  C.  ft  St.  L  R.  Co.  v.  Backus, 
133  Ind.  613,  18  L.R.A.  729,  33  N.  E.  421, 
Affirmed  in  164  U.  S.  439,  38  L.  ed.  1041,  4 
Inters.  Com.  Rep.  677,  14  Sup.  Ct.  Rep. 
1122. 

At  this  point,  it  may  be  well  to  call  at- 
tention to  a  decision  of  the  United  States 
Supreme  Court  in  Union  Refrigerator  Trans- 
it Co.  ▼.  Kentucky,  199  U.  8.  194,  60  L. 
ed.  150,  26  Sup.  Ct.  Rep.  36,  which  goes 
nearly,  if  not  quite,  to  the  extent  of  deny- 
ing the  power  of  the  state  in  which  the 
owner  is  domiciled  to  tax  tangible  personal 
property  which  is  permanently  located  in 
another  state.  While  the  court  was  un- 
doubtedly influenced  in  adopting  this  posi- 
tion by  the  fact  that  such  property  would 
be  practically  subjected  to  double  taxation 
if  the  power  of  the  state  in  which  the  own- 
er is  domiciled,  as  well  as  the  power  of  the 
state  in  which  it  has  acquired  a  local  situs, 
to  tax  it,  was  recognized,  yet  the  decision 
does  not  rest  upon  the  ground  that  such 
double  taxation  would  itself  violate  a  con- 
stitutional provision  if  the  property  could 
otherwise,  consistently  with  due  process  of 
law,  be  regarded  as  subject  to  the  taxing 
power  of  the  state  of  the  owner's  domicil. 
Nor  does  the  decision  affect  the  principle 
already  stated  on  this  subject,  except  as  it 
may  serve  practically  to  take  a  certain 
class  of  cases  out  of  the  operation  of  such 
principle. 

The  principle  has  also  been  frequently 
applied,  as  it  was  in  Judt  t.  Brckwith, 
by  holding  that  the  power  of  the  state  in 
which  the  holder  of  shares  of  stock  in  a 
foreign  corporation  is  domiciled,  to  subject 
the  same  to  taxation,  is  not  defeated  by  the 
fact  that  the  shares  themselves,  or  the  prop- 
erty of  the  corporation,  is  subject  to  taxa- 
tion in  another  state.  Sturgea  v.  Carter, 
114  U.  S.  511,  29  L.  ed.  240,  5  Sup.  Ct.  Rep. 
1014;  San  Francisco  v.  Fry,  63  Cal.  470; 
Georgia  R.  &  Bkg.  Co.  v.  Wright,  126  Ga. 
589,  54  S.  E.  52 ;  Greenleaf  v.  Board  of  Re- 
view, 184  111.  226,  76  Am.  St.  Rep.  168,  66 
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property  in  the  state  where  the  corporation 
was  organized. 

Whitaker  v.  Brooks,  90  Ky.  68,  13  S. 
W.  355;  Appeal  Tax  Court  v.  Gill,  50  Md. 
377;  Pittsburg,  Ft  W.  &  C.  R.  Co.  v.  Com. 
66  Pa.  73,  6  Am.  Rep.  344;  Dyer  v.  Osborne, 
11  R.  I.  321,  23  Am.  Rep.  460;  Holton  ▼. 
Bangor,  23  Me.  264;  Smith  v.  Exeter,  37 
N.  H.  566;  San  Francisco  v.  Fry,  63  Cal. 
470;  Worth  v.  Ashe  County,  82  N.  C.  420. 
33  Am.  Rep.  692,  90  N.  C.  409;  Greenleaf 
V.  Board  of  Review,  184  111.  226,  76  Am.  St. 
Rep.  168,  66  N.  E.  295;  Great  Barrington 
V.  Berkshire  County;  Dwight  t.  Boston; 
and  Bacon  v.  State  Tax  Comrs., — supra; 
McKeen  ▼.  Northampton  County,  49  Pa. 
619,  88  Am.  Sec.  515;  Boyd  v.  Selma,  96 
AU.  144,  16  L.R.A.  729,  11  So.  393;  State 
Y.  Kidd,  125  AU.  413,  28  So.  480;  Danville 
Bkg.  &  T.  Co.  V.  Parks,  88  111.  170;  New- 
port V.  Ringo,  87  Ky.  635,  10  S.  W.  2;  Og- 
den  V.  St.  Joseph,  90  Mo.  522,  3  S.  W.  25; 
State,  Fish,  Prosecutor,  v.  Branin,  supra; 
State,  Vail,  Prosecutor,  v.  Bentley,  23  N. 
J.  L.  532;  Newark  City  Bank  v.  Fourth 
Ward  Assessor,  supra;  North  Carolina  R. 
Co.  V.  Alamance,  91  N.  C.  454;  Bradley  v. 
Bauder,  36  Ohio  St.  28,  38  Am.  Rep.  547; 
Worthington  v.  Sebastian,  25  Ohio  St.  1 ; 
Mackay  v.  San  Francisco,  113  Cal.  392,  45 
Pac.  696;  Re  Fair,  128  Cal.  607,  61  Pac. 
184;  Coe  V.  Errol,  116  U.  S.  524,  29  L.  ed. 
717,  6  Sup.  Ct.  Rep.  476;  Griggsby  Constr. 
Co.  V.  Freeman,  108  La.  435,  58  L.R.A.  349, 
32  So.  399. 

The  tax  is  not  double. 


Bradley  v.  Bauder,  36  Ohio  St.  32,  38  Am. 
Rep.  547;  Seward  v.  Rising  Sun,  79  Ind. 
353;  State  v.  Kidd,  125  Ala.  420,  28  So. 
480;  C.  N.  Nelson  Lumber  Co.  v.  Loraine, 
22  Fed.  54;  San  Francisco  v.  Fry,  63  CaL 
470;  WhiUker  t.  Brooks,  90  Ky.  68,  13  S. 
W.  355;  State  v.  Fidelity  A  D.  Co.  35  Tex. 
Civ.  App.  214,  80  S.  W.  554;  Kidd  v.  AU- 
bama,  188  U.  S.  730,  47  L.  ed.  669,  23  Supt 
Ct.  Rep.  401 ;  Wright  v.  Louisville  A  N.  R. 
Co.  195  U.  S.  219,  49  L.  ed.  167,  26  Sup. 
Ct.  Rep.  16;  Thrall  y.  Guiney,  141  Mich. 
392,  113  Am.  St.  Rep.  628,  104  N.  W.  648; 
Coe  V.  Errol,  supra;  Prairie  Cattle  y.  Wil- 
liamson, 6  Okla.  488,  48  Pac.  937 ;  Griggsby 
Constr.  Co.  v.  Freeman,  supra;  Bacon  v. 
State  Tax  Comrs.  60  L.R.A.  366,  note;  Green- 
leaf  V.  Board  of  Review,  supra;  Bacon  y. 
State  Tax  Comrs.  126  Mich.  22,  60  L.R.A. 
321,  86  Am.  St.  Rep.  524,  85  N.  W.  307; 
Lee  V.  Sturges  and  Dwight  v.  Boston,  su- 
pra; Bonaparte  v.  Appeal  Tax  Court,  104 
U.  S.  692,  26  L.  ed.  846;  Van  Wagenen  y. 
Lyon  County,  74  Iowa,  716,  39  N.  W.  105. 

Mr.  W.  I.  Babb,  for  appellees : 

It  is  not  only  legal,  but  just,  that  shares 
of  stock  be  taxed  at  the  principal  place  of 
business  and  residence  of  the  corporation, 
instead  of  at  the  residence  of  the  holder  of 
such  shares. 

1  Cooley,  Taxn.  3d  ed.  27;  Clark  ft  M. 
Corp.  Ist  ed.  |  289  C;  2  Spelling,  Corp. 
Ist  ed.  1095;  Burroughs,  Taxn.  p.  189;  2 
Desty,  Taxn.  768;  1  Desty,  Taxn.  p.  365; 
Iowa  Code,  {f  1323-1325;  Faxton  y.  Mc- 
Cosh,  12  Iowa,  527 ;  Layman  y.  Iowa  Teleph. 


N.  E.  295;  Bradley  v.  Bauder,  36  Ohio  St. 
28,  38  Am.  Rep.  547 ;  Thrall  v.  Guiney,  141 
Mich.  392,  113  Am.  St.  Rep.  528,  104  N.  W. 
646;  Dwight  v.  Boston,  12  Allen,  316; 
Worth  v.  Ashe  County,  90  N.  C.  409,  47 
Am.  Rep.  529;  Dyer  v.  Osborne,  11  R.  I. 
321,  23  Am.  Rep.  460;  Rhode  Island  Hos- 
pital Trust  Co.  y.  Tax  Assessors,  25  R.  I. 
355,  56  Atl.  877. 

The  principle  expressly  declared  and  ap- 
plied in  the  cases  above  cited  has  been  very 
frequently  assumed  and  acted  upon  by  both 
legislatures  and  courts,  without  being  ex- 
pressly declared.  It  will  be  observed,  how- 
ever, that  the  principle  merely  operates  to 
remove  a  possible  objection  to  the  exercise 
of  power  of  taxation,  otherwise  existing  in 
the  state,  and  neither  creates  the  power. 
nor  prevents  the  court  from  giving  proper 
consideration  to  the  fact  that  the  property 
in  question  is  subject  to  taxation  in  an- 
other state,  in  determining  whether  it  is 
embraced  within  the  terms  of  a  local  stat- 
ute which  are  not  explicit  and  are  suscep- 
tible of  construction  on  the  point.  As  a 
matter  of  fact,  while  the  courts  are  agreed 
that  no  double  taaxtion  in  a  constitutional 
sense  is  involved  in  the  taxation  of  the 
same  personal  property  by  different  states 
for  the  same  period,  the  Injustice  resulting 
from  what,  in  practical  effpct,  amounts  to 
double  taxation,  has  often  been  recognized 
and  deprecated  by  the  courts,  and  is  not 
15  L.R.A. (N.S.J. 


infrequently,  in  actual  practice,  mitigated 
by  statutory  provisions  designed  to  exempt 
from  local  taxation  personal  property  which 
has  been  subjected  to  the  burden  of  taxation 
in  another  state. 

Thus,  in  Trenton  v.  Standard  F.  Ina.  Co. 
(N.  J.  L.)  68  Atl.  nil,  for  example,  the 
court,  after  remarking  that  the  reasons 
which  induced  the  courts  of  that  state  to 
hold,  in  a  case  of  stock  of  a  domestic  cor- 
poration, that  to  tax  the  property  of  the  cor- 
poration and  also  the  stock  in  the  hands  of 
stockholders  would  amount  to  double  taxa- 
tion, were  not  applicable  in  the  strict  legal 
aspect  of  the  case  to  a  foreign  corporation, 
for  the  reason  that  taxes  paid  in  another 
state  are  no  taxes  at  all  so  far  as  New  Jer- 
sey is  concerned,  said  that  the  essential 
equity  of  the. case  was  the  same;  and  con- 
strued the  New  Jersey  statutes  to  exempt 
from  taxation  certificates  of  stocks  of  cor- 
porations residents  of  another  state  which 
have  in  twelve  months  paid  taxes  on  their 
property  in  their  own  state. 

The  construction  and  effect  of  such  stat- 
utes, however,  do  not  fall  within  the  scope 
of  this  note;  nor,  as  already  stated,  is  the 
note  concerned  with  the  general  question  as 
to  the  existence  of  power  in  a  state,,  or  the 
exercise  of  power  by  it,  to  tax  personal 
property  whirli  is  subject  to  the  taxing 
power  of  another  state. 
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Ca  123  Iowa,  695,  99  N.  W.  205;  Tappan 
V.  Merchants'  Nat.  Bank,  19  Wall.  491,  22 
L.  ed.  189;  American  Coal  Co.  v.  Allegany 
County,  69  Md.  186;  Corry  v.  Baltimore, 
as  Md.  310,  103  Am.  St.  Rep.  364,  53  Atl. 
042;  People  ex  rel.  Savings  Bank  t.  Cole- 
man, 136  N.  Y.  231,  31  N.  E.  1022;  St.  Al- 
bans T.  National  Car  Co.  57  Vt.  68;  State 
V.  Travelers'  Ins.  Co.  70  Conn.  600,  66  Am. 
St.  Rep.  138,  40  Atl.  465,  73  Conn.  265,  67 
L.R.A.  481,  47  Atl.  209;  South  Nashville 
Street  R.  Co.  v.  Morrow.  87  Tenn.  406,  2 
L.RJI.  853,  II  S.  W.  348;  Union  Bank  v. 
Richmond,  94  Va.  316,  26  S.  E.  821 ;  Scan- 
dinavian-American Bank  v.  Pierce  County, 
20  Wash.  155,  66  Pac.  40;  Abing<lon  Bank 
V.  Washington  County,  88  Va.  293,  13  B. 
E.  407 ;  27  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
608;  Hunter  v.  Board  of  Supervisors,  33 
Iowa,  379,  11  Am.  Rep.  132;  Dorris  v. 
Miller,  105  Iowa,  664,  75  N.  W.  482;  Dean 
V.  Solon,  97  Iowa,  307,  66  N.  W.  182. 

It  is  the  rule  and  policy  in  Iowa  to  tax 
the  shares  of  capital  stock  of  a  corporation 
to  the  corporation,  and  not  to  the  sharehold- 
er; and,  where  the  corporation  pays  such 
tax,  the  shareholder  is  exempt. 

Iowa  Code,  {§  1308,  1310,  1313,  1323- 
1325;  Faxton  v.  McCosh  and  Layman  v. 
Iowa  Teleph.  Co.  supra. 

It  is  never  to  be  presumed  that  double 
taxation  was  the  purpose  of  the  legislature. 

I  Cooley,  Taxn.  3d  ed.  395;  27  Am.  A 
Eng.  Enc.  Law,  2d  ed.  p.  608 ;  2  Cook,  Corp. 
6tti  ed.  667;  Tallman  v.  Butler  County,  12 
Iowa,  634;  Hubbard  v.  Johnson  County,  23 
Iowa,  149;  National  State  Bank  v.  Young, 
25  Iowa,  314;  United  States  Exp.  Co.  v. 
Ellyson,  28  Iowa,  378;  First  Nat.  Bank  v. 
Albis,  86  Iowa,  28,  52  N.  W.  334;  Tennes- 
see v.  Whitworth,  117  U.  S.  129,  29  L.  ed. 
830,  6  Sup.  Ct.  Rep.  645;  Salem  Iron  Fac- 
tory Co.  T.  Danvers,  10  Mass.  514;  Rice 
County  V.  Citizens'  Nat.  Bank,  23  Minn. 
280;  Farrington  v.  Tennessee,  95  U.  S.  679, 
24  L.  ed.  558;  Stroh  v.  Detroit,  131  Mich. 
109,  00  N.  W.  1029;   1  Desty,  Taxn.   199. 

To  tax  the  shares  of  stock  in  the  hands 
of  the  stockholders,  and  again  to  tax 
the  capital  stock  of  the  corporation  or  its 
property  which  is  represented  by  these 
shares,  is  so  far  double  taxation  that  the 
courts  should  seek  in  every  possible  way  to 
avoid  such  a  result. 

Angell  &  A.  Corp.  11th  ed.  i  461;  1 
Cooley,  Taxn.  3d  ed.  304;  2  Cook,  Corp.  5th 
ed.  I  667;  Clark  &  M.  Corp.  t,  289  b;  Stroh 
T.Detroit, supra;  People  ex  rel.  Trowbridge 
T.  Tax  k  A.  Comrs.  4  Hun,  595,  Affirmed  in 
62  N.  Y.  630;  People  v.  Campbell,  88  Hun, 
«44,  34  N.  Y.  Supp.  801 ;  Gordon  v.  Balti- 
more, 6  Gill,  231 ;  Baltimore  v.  Baltimore 
&  O.  R.  Co.  6  Gill,  288,  48  Am.  Dec.  631; 
Frederick  County  t.  Farmers'  &  M.  Nat. 
IS  LJl.A.(N.S.) 


Bank,  48  Md.  117;  State  v.  Cumberland  & 
P.  R.  Co.  40  Md.  61 ;  Lockwood  v.  Weston, 
61  Conn.  211,  23  Atl.  9;  Nichols  v.  New 
Haven  A  N.  Co.  42  Conn.  120 ;  Security  Co. 
v.  Hartford,  61  Conn.  89,  23  Atl.  699 ;  State, 
Smith,  Prosecutor,  v.  Ramsey,  54  N.  J.  L. 
546,  24  Atl.  445;  State,  De  Baun,  Prosi- 
cutor,  V.  Smith,  55  N.  J.  L.  110,  25  Atl.  277 ; 
Foster  v.  Stevens,  63  Vt.  176,  13  L.R.A.  166, 
22  Atl.  78;  Com.  v.  Fall  Brook  Coal  Co.  166 
Pa.  488,  26  Atl.  1071;  Cheshire  County 
Teleph.  Co.  v.  State,  63  N.  H.  167 ;  Nashua 
Sav.  Bank  v.  Nashau,  46  N.  H.  389;  Smith 
V.  Exeter,  37  N.  H.  656;  Louisville  &  E. 
.Mail  Co.  ▼.  Barbour,  88  Ky.  73,  9  S.  W. 
516;  Gillespie  v.  Gaston,  67  Tex.  599,  4  S. 
W.  248;  State  v.  Hannibal  &  St.  J.  R.  Co. 
37  Mo.  266 ;  State  v.  St.  Louis,  K.  C.  4  N. 
R.  Co.  77  Mo.  202;  Valle  v.  Ziegler,  84  Mo. 
214;  Tennessee  v.  Whitworth,  117  U.  S.  129, 
29  L.  ed.  830,  6  Sup.  Ct.  Rep.  645;  Salem 
Iron  Factory  Co.  v.  Danvers,  supra;  Rosen- 
berg V.  Weekes,  67  Tex.  578,  4  S.  W.  899; 
Boston  &  S.  Glass  Co.  v.  Boston,  4  Met.  181 ; 
San  Francisco  v.  Mackey,  10  Sawy.  300,  21 
Fed.  539;  l^ouisville  &  N.  R.  Co.  v.  Wright, 
116  Fed.  069;  State  v.  St.  Paul  Union  Depot 
Co.  42  Minn.  142,  6  L.R.A.  234,  43  N.  W. 
840;  American  Bank  v.  Mumford,  4  R.  I. 
478;  Re  Newport  Reading-Room,  21  R.  I. 
440,  44  Atl.  511;  People  ex  rel.  Burke  v. 
Badlam,  57  Cal.  594;  Rice  County  v.  Citi- 
zens' Nat.  Bank,  23  Minn.  280;  People  ex 
rel.  Orinoka  Mills  v.  Barker,  84  App.  Div. 
469,  83  N.  Y.  Supp.  33;  Com.  v.  Lehigh 
Coal  t  Nav.  Co.  162  Pa.  603,  29  Atl.  664; 
People  ex  rel.  Hoyt  v.  Tax  &  A.  Comrs.  23 
N.  Y.  224;  People  ex  rel.  Pacific  Mail  S.  S. 
Co.  V.  Tax  Comrs.  6  Hun,  200;  People  ex 
rel.  Edison  Electric  Light  Co.  v.  Campbell, 
138  N.  Y.  544,  20  L.R.A.  453,  34  N.  E.  370; 
Wright  ▼.  Southwestern  R.  Co.  64  Ga.  783. 

Weaver,  J.,  delivered  the  opinion  of  the 
court : 

The  appellees  are  the  executors  of  the 
will  of  Warren  Beckwith,  late  of  Henry 
County,  Iowa.  The  question  at  issue  is  the 
liability  of  the  estate  of  said  Beckwith  for 
the  payment  of  certain  taxes.  In  July, 
1906,  after  the  death  of  the  testator,  the 
treasurer  and  auditor  of  the  county  insti- 
tuted proceedings  under  the  statute  which 
provides  for  the  collection  of  taxes  on  prop- 
erty omitted  from  assessment.  Notice  being 
duly  served,  the  executors  entered  an  ap- 
pearance to  said  proceedings  and  made  an- 
swer, alleging  that  the  testator  had  listed 
and  paid  taxes  upon  all  of  the  property 
owned  by  him  and  legally  subject  to  assess- 
ment in  Henry  county  during  all  of  the  peri- 
od covered  by  said  claim,  and  that  the  prop- 
erty now  sought  to  be  taxed,  consisting  of 
certain  shares  of  stock  in  corporations  or- 
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ganized  and  doing  business  in  the  state  of 
Illinois,  was  taxable  alone  in  that  state, 
and  had  in  fact  been  there  taxed.  They  also 
allege  that  the  imposition  of  taxes  upon 
said  property  as  asked  would  operate  to  sub- 
ject it  to  double  taxation,  in  violation  of 
the  Constitution  of  the  state  of  Iowa  and 
of  the  Constitution  of  the  United  States. 
The  objections  thus  raised  being  overruled, 
the  property  was  listed  for  taxation,  and  the 
defendants  appealed  therefrom  to  the  dis- 
trict court,  where  the  matter  was  submitted 
upon  certain  records  and  an  agreed  state- 
ment of  facts.  The  records  to  which  ref- 
erence is  here  made  consist  of  the  books, 
papers,  and  entries  pertaining  to  the  pro- 
ceedings had  for  the  listing  and  assessment 
of  the  alleged  omitted  property;  and,  as 
they  appear  to  be  formal,  and  are  not  mate- 
rial for  our  consideration  in  disposing  of 
this  appeal,  it  is  not  necessary  that  we  set 
them  out  at  large.  The  agreed  facts  are  as 
follows : 

First.  That  Warren  Beckwith  died  testate 
in  the  year  1905,  and  defendants  are  his 
executors,  residing  in  said  county ;  that  said 
Warren  Beckwith  was  a  resident  of  Mt. 
Pleasant,  Iowa,  during  all  the  years  named 
up  to  time  of  his  death,  and  his  estate  is 
being  administered  upon  in  Henry  county, 
Iowa.  Second.  That  said  Warren  Beckwith 
owned,  on  January  1,  1902,  1903,  1904,  and 
1905,  1,710  shares  of  stock,  at  the  par  val- 
ue of  $100  each,  in  the  Western  Wheeled 
Scraper  Company,  a  corporation  solely  en- 
gaged in  manufacturing  business  and  organ- 
ized under  the  laws  of  Illinois  and  doing 
business  at  Aurora,  Illinois,  which  was  its 
principal  place  of  business,  and  where  its 
manufacturing  business  was  carried  on;  that 
his  executors  held  the  same  shares  on  Janu- 
ary 1,  1900;  that  the  fair  market  value  of 
said  stock  in  each  of  said  years  was  $100  per 
share;  that  said  Warren  Beckwith  also 
owned,  on  the  Ist  day  of  January,  1903, 
1904,  and  1905,  1,710  shares  of  stock  in  the 
Austin  Manufacturing  Company,  of  the  par 
value  of  $100  each,  which  corporation  was 
engaged  solely  in  the  business  of  manufac- 
turing and  was  organized  under  the  laws  of 
Illinois,  its  principal  place  of  business  being 
at  Harvey,  Illinois,  where  its  manufacturing 
business  was  carried  on;  that  his  executors 
held  the  same  stock  on  January  1,  1906; 
that  the  fair  market  value  of  said  stock  was, 
on  the  1st  day  of  January  of  each  of  said 
years,  the  sum  of  $50  per  share.  Third. 
That  both  of  said  corporations  were  duly 
assessed  by  the  proper  authorities  in  each 
of  said  years  in  Illinois,  where  their  prin- 
cipal place  of  business  wa?  located,  on  all 
their  property,  including  the  sharea  of  the 
capital  stock  and  franchi.se.  as  required  by 
the  laws  of  Illinois,  which  laws  are  shown 
15  L.R.A.(N.S.) 


in  chapter  120  of  the  Revised  Statutes  of 
Illinois,  comfHled  and  edited  by  Henry  B. 
Hurd,  and  published  by  the  Chicago  Legal 
News  in  1887,  and  the  taxes  so  assessed  were 
paid  each  of  said  years  by  said  respective 
corporations;  that  the  same  has  not  been 
listed  nor  assessed  at  Henry  county,  lows, 
for  either  of  said  years. 

Upon  this  showing,  the  district  eourt 
found  for  the  defendants  and  entered  a  de- 
cree annulling  the  assessment  of  the  cor- 
porate shares  of  stock  owned  by  said  estate. 
From  this  finding,  the  plaintiff  has  appealed. 
The  one  question  presented  in  argument  ia 
whether  the  shares  of  stock  which  the  tes- 
tator concededly  owned  and  held  in  an  Illi- 
nois corporation  were  taxable  to  him  at  his 
place  of  residence  in  Iowa.  This  questioD 
is  negatived  by  the  appellees  on  several 
grounds,  wliich  we  will  now  consider. 

1.  It  ia  said  that  the  policy  of  this  state 
has  always  been  to  tax  the  shares  of  cap- 
ital stock  to  the  corporation,  and  not  to  tlie 
shareholder;  and  that  it  is  a  necessary  ex- 
tension of  this  policy  to  hold  that  shares 
issued  by  a  nonresident  corporation,  which 
ia  subject  to  taxation  in  the  jurisdiction 
where  it  is  organized,  should  not  be  bur- 
dened with  taxation  in  the  hands  of  an  own- 
er of  such  shares  in  Iowa.  An  examination 
of  our  tax  statute  will  not  bear  out  this  ar- 
gument. By  Code,  i  1308,  "corporation 
shares  or  stock  not  otherwise  assessed  or  ex- 
cepted" are  expressly  included  in  the  enu- 
meration of  taxable  property.  By  {  1310 
"corporation  snares  or  stocks"  are  again 
classed  as  taxable  with  moneys  and  cred- 
its and  other  securities.  By  {  1312  every 
inhabitant  of  the  state  is  required  to  list 
for  the  assessor  "all  property  subject  to 
taxation  in  the  state  of  which  he  is  the 
owner."  Section  1313  provides  that  "cor- 
porate shares,  or  stocks  not  otherwise  as- 
sessed, shall  be  listed  and  assessed  where 
the  owner  lives,  except  as  otherwise  pro- 
vided." It  will  be  seen  from  this  statute. 
therefore,  that  it  is  the  duty  of  every  hold- 
er of  shares  of  corporatie  stock  to  list  the 
same  for  taxation,  except  in  those  instances 
where  the  statute  has  especially  provided 
for  its  taxation  in  some  other  manner. 
Counsel  seek  to  avoid  this  result  in  the  fol- 
lowing manner:  They  say,  in  substance, 
that  the  statute  requires  the  owner  to  list 
only  those  corporate  shares  not  otherwise 
assessed  or  otherwise  taxed  in  kind,  and, 
as  the  shares  now  in  question  were  assessed 
in  Illinois,  they  are  therefore  not  taxable 
here.  But  this  construction  cannot  be  al- 
lowed. In  the  first  place,  as  we  shall  here- 
inafter see,  the  shares  owned  by  the  tes- 
tator were  not  assessed  in  Illinois.  But, 
even  if  that  point  be  waived,  and  it  be  con- 
ceded that  the  shares  were  in  fact  assessed 
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in  Illinois,  it  cannot  be  preaumed — at  leaat 
in  the  absence  of  a  clearly  expressed  purpose 
to  that  effect — that  the  legislature  under- 
took to  relinquish  in  favor  of  another  state 
its  sovereign  right  to  tax  any  and  all  prop- 
erty found  -within  its  jurisdiction.  The 
plain  and  simple  meaning  of  the  language 
upon  which  appellees  place  reliance  is  not 
far  to  seek,  nor  difficult  to  comprehend.  The 
chapter  in  which  it  is  found  provides  sev- 
eral different  methods  for  assessing  and  tax- 
ing the  property  and  shares  of  different 
classes  of  corporations.  For  instance,  we 
find  that  shares  of  stock  in  manufacturing 
corporations  organized  in  this  state,  where 
the  corporate  property  is  assessed  in  kind, 
are  exempted  entirely  (Code,  {  1319)  ; 
shares  in  a  national  bank  are  made  assessa- 
ble only  at  the  place  where  the  bank  is  lo- 
cated (Code,  i  1322)  ;  shares  in  corporations 
for  pecuniary  profit  generally  are  made  tax- 
able at  the  principal  place  of  business  of 
each  corporation  (Code,  i  1323) ;  and  shares 
in  state  and  savings  banks  are  assessable 
direct  to  the  banks,  and  not  to  the  share- 
holders (Code,  {  1322).  In  view  of  these 
various  provisions,  the  I^slature  wisely 
sought  to  avoid  confusion  and  possible  dou- 
ble taxation  by  requiring  the  owner  to  list 
only  such  shares  held  by  him  as  are  not  ex- 
empted, or  assessed,  or  taxed  in  kind,  under 
other  provisions  of  the  same  statute.  In 
other  words,  the  apparent  and  reasonable 
intent  of  the  legislature  was  not  to  yield 
its  taxing  power  to  that  of  another  state, 
but  to  harmonize  the  several  provisions  of 
our  own  scheme  of  taxation  in  such  manner 
that,  when  a  share  of  stock  shall  have  once 
been  properly  assessed  or  exempted  under 
one  section  of  the  statute,  it  shall  not  be  sub- 
ject to  be  taxed  under  another  section. 
Without  taking  time  for  further  reference  to 
the  statute,  we  feel  entirely  safe  in  the  as- 
sertion that  there  is  no  existing  legislation 
in  this  state  which  expressly  or  by  implica- 
tion excepts  from  the  category  of  taxable 
property  the  shares  of  capital  stock  owned 
or  held  by  residents  of  the  state  in  a  for- 
eign corporation.  On  the  contrary,  the  stat- 
utory provisions  to  which  we  have  made 
reference  very  clearly  require  the  assess- 
ment and  taxation  of  all  such  property  to 
the  owner  at  his  place  of  residence,  unless 
we  are  to  hold  that,  as  a  matter  of  law, 
the  property  has  no  situs  within  the  state, 
and  is  therefore  beyond  the  territorial 
jurisdiction  or  power  of  our  legislature  to 
provide  for  its  taxation,  or  that  the  stat- 
ute authorizing  such  taxation  is  obnoxious 
to  some  provision  of  the  Federal  or  state 
Constitution. 

2.  Bearing  upon  the  first  phase  of  this 
questions,  counsel  for  appellees  say  that 
shares  of  stock  are  in  only  a  very  limited 
15  L.IUA.(N.S.) 


and  qualified  sense  to  be  classified  as  per- 
sonal property,  and  are  rather  merely  writ- 
ten evidence  of  the  fact  that  the  shareholder 
has  a  certain  interest  in  the  property  of 
the  corporation.  While  corporate  shares 
possess  some  peculiar  qualities  and  charac- 
teristics, we  think  that  none  have  ever  been 
discovered  whicA  take  them  out  of  the  class 
ordinarily  termed  "personal  property." 
True,  it  is  a  property  which  is  somewhat 
intangible  in  character,  but  scarcely  more  so 
than  are  those  other  items  of  property  em- 
braced in  the  familiar  general  term  "mon- 
eys and  credits."  For  the  purposes  of  tax- 
ation, as  for  most  other  purposes,  all  prop- 
erty may  be  classified  in  two  great  divi- 
sions,— real  estate  and  personalty.  So  far 
as  we  have  been  able  to  discover  by  refer- 
ence to  the  almost  innumerable  cases  bear- 
ing in  some  degree  upon  the  question,  there 
is  and  always  has  been  an  entire  una- 
nimity in  classifying  shares  of  stock  in  a  cor- 
poration as  personal  property,  without  any 
reference  to  the  nature  of  the  corporation 
or  of  the  class  or  kind  of  property  in  which 
its  capital  may  be  invested.  Illustrative  of 
this  proposition,  see  Great  Barrington  v. 
Berkshire  County,  16  Pick.  672;  Dwightv. 
Boston,  12  Allen,  316,  90  Am.  Dec  140;  Re 
Jones,  172  N.  Y.  676,  60  L.R.A.  476,  65  N. 
E.  670;  Kent  v.  Quicksilver  Min.  Co.  78  N. 
Y.  169;  Weaver  v.  Barden,  49  N.  Y.  286; 
Lee  V.  Sturges,  46  Ohio  St.  153, 2  L.R.A.  550, 
19  N.  E.  560;  Belo  v.  Forsyth  County,  82 
N.  C.  415,  3a  Am.  Rep.  688;  Denton  v.  Liv- 
ingston,'9  Johns.  96,  6  Am.  Dec.  264.  A 
shareholder  and  the  corporation  are  two  dis- 
tinct persons.  Their  rights  and  interests 
with  relation  to  the  property  and  business 
are  distinct  and  severable.  The  corpora- 
tion is  the  sole  owner  of  such  property, 
while  a  share  of  the  capital  stock  simply 
entitles  the  holder  to  demand  his  just  pro- 
portion of  dividends,  and,  when  the  corpo- 
ration is  dissolved,  to  also  demand  his  like 
proportion  of  the  remnant  of  assets.  Such 
a  right,  as  is  well  said  in  Kent  v.  Quick- 
silver Min.  Co.  and  Denton  v.  Livingston, 
supra,  is  in  the  nature  of  a  chose  in  action. 
Outstanding  shares  of  stock  are  properly 
rated  as  a  liability  of  the  corporation. 
Whether  the  owner  resides  where  the  cor- 
poration is  organized,  or  takes  them  to  an- 
other state,  all  of  the  essential  incidents  of 
personal  property  attach  to  them  in  his 
hands.  If  he  is  wrongfully  deprived  of 
them,  he  may  maintain  an  action  for  their 
conversion,  as  he  would  for  the  conversion 
of  a  horse  or  a  promissory  note.  Doyle  v. 
Bums,  123  Iowa,  488,  99  N.  W.  195.  If  he 
dies  intestate,  their  distribution  to  his  heirs 
is  governed  by  khe  law  of  his  domicil,  and 
not  by  the  law  of  the  corporate  domiciL 
McKeen  v.  Northampton  County,  49  Pa.  619, 
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88  Am.  Dec.  515.  If  such  shares  be  |>er- 
sonalty  in  the  nature  of  choees  in  action, 
representing  valuable  rights  personal  to  the 
owner,  no  good  reason  can  be  assigned  why 
they  should  not  be  governed  by  the  usual 
rule,  which  makes  such  property  taxable 
at  the  owner's  domicil.  With  but  very  little 
discord  in  the  cases,  save  as  objection  has 
been  occasionally  made  in  academic  discus- 
sions, such  taxation  is  upheld  by  all  of  the 
courts.  Dyer  v.  Osborne,  11  R.  I.  321,  23 
Am.  Rep.  460;  Union  Bank  t.  State,  9  Yerg. 
490  j  Great  Barrington  v.  Berkshire  County, 
and  McKeen  v.  Northampton  County,  supra; 
Ogden  V.  St.  Joseph,  90  Mo.  622,  3  S.  W. 
25;   Watson  v.  Fairmont,  38  W.  Va.   183, 

18  S.  E.  467 ;  Lockwood  v.  Weston,  61  Conn. 
211,  23  Atl.,9;  Seward  v.  Rising  Sun,  79 
Ind.  351;  Dwight  v.  Boston,  supra;  Van 
Allen  r.  Assessors  (Churchill  ▼.  Utica)  3 
Wall.  673,  18  L.  ed.  229;  Griffith  v.  Watson, 

19  Kan.  23;  Worthington  t.  Sebastian,  25 
Ohio  St.  1.  True  it  is  that,  in  granting  a 
charter  or  in  providing  a  general  law  for  the 
organization  of  corporations,  the  legislature 
may  reserve  the  right  to  tax  the  shares  of 
stock  direct  to  the  corporation,  as  is  done 
by  our  own  statute  with  reference  to  state 
banks;  and,  by  force  of  the  statute  in  such 
cases,  the  situs  of  the  shares  for  taxation 
by  such  state  remains  in  the  place  of  the 
corporate  domicil,  without  regard  to  the 
residence  of  the  holder;  but,  in  the  absence 
of  such  restriction,  the  state  has  no  power 
to  lay  a  tax  upon  shares  owned  by  persons 
residing  out  of  its  territorial  jurisdiction. 
See  Van  Allen  v.  Assessors  (Churchill  v. 
Utica),  supra;  Cleveland,  P.  4  A.  R.  Co. 
V.  Pennsylvania,  16  Wall.  300,  21  L.  ed. 
179;  Tappan  v.  Merchants'  Nat.  Bank,  19 
Wall.  490,  22  L.  ed.  189. 

It  is  urged,  however,  that,  even  if  'the 
general  rule  be  conceded  to  be  as  stated, 
still,  where  the  effect  of  its  application  is 
to  impose  double  taxation,  the  courts  will 
refuse  to  apply  it.  Few  will  be  disposed  to 
deny  that  double  taxation,  within  the  prop- 
er meaning  of  that  expression,  is  not  favored 
in  law.  Tallman  v.  Butler  County,  12  Iowa, 
534;  National  State  Bank  v.  Young,  25 
Iowa,  311;  Faxton  v.  McCosh,  12  Iowa, 
527.  But  the  trouble  with  the  appellees' 
case  is  in  the  fact  that  the  taxation  which 
they  are  here  resisting  is  not  double  within 
the  rule  to  which  they  appeal.  Each  state 
is  sovereign  within  its  own  territorial  juris- 
diction, and  its  power  to  tax  any  and  all 
property  therein,  except  such  as  is  in  actual 
transit  through  it,  cannot  be  taken  away, 
limited,  or  lessened  by  the  act  of  the  taxing 
authorities  of  any  other  state.  Merchants' 
Transfer  Co.  v.  Board  of  Review,  128  Iowa, 
733,  2  L.R.A.(N.S.)  662,  105  N.  W.  211; 
American  Steel  &  Wire  Co.  T.  Speed,  192 
16  L.RJ^.(N.S.) 


U.  S.  600,  48  L.  ed.  638,  24  Sup.  Ct.  Rep. 
366;  Coe  v.  Errol,  116  U.  S.  617.  29  L.  ed. 
715,  6  Sup.  Ct.  Rep.  475;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  29  L.  ed.  257,  5  Sup.  Ct. 
Rep.  1091 ;  Pittsburg  &  S.  Coal  Co.  v.  Bates, 
156  U.  S.  677,  39  L.  ed.  538,  6  Inters.  Com. 
Rep.  30,  16  Sup.  Ct.  Rep.  415;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  141  U.  S. 
18,  35  L.  ed.  613,  3  Inters.  Com.  Rep.  695, 
11  Sup.  Ct.  Rep.  876;  Denver  &  R.  G.  R. 
Co.  v.  Church,  17  Colo.  1,  31  Am.  St.  Rep. 
252,  28  Pac.  468;  Catlin  v.  Hull,  21  Vt. 
152;  Appeal  Tax  Court  v.  Patterson,  50 
Md.  354.  When  a  state  finds  property  with- 
in its  jurisdiction,  it  is  not  necessary,  before 
taxing  it,  to  investigate  and  ascertain  wheth- 
er any  other  state  has  already  taxed  it  or 
asserts  the  right  so  to  do;  and,  if  it  hap- 
pens that  two  or  more  jurisdictions  have 
levied  a  tax  upon  the  same  item  or  descrip- 
tion of  property  for  the  same  period,  it  is 
not  double  taxation  within  the  condemna- 
tion of  the  law.  A  double  taxation,  obnox- 
ious to  the  rule,  is  where  the  second  or  ad- 
ditional burden  is  imposed  by  the  same  sov- 
ereignty which  imposed  the  first.  In  other 
words  of  the  Ohio  court:  "Double  taxa- 
tion in  a  legal  sense  does  not  exist,  unless 
the  double  tax  is  levied  upon  the  same  prop- 
erty within  the  same  jurisdiction."  Bradley 
V.  Bauder,  36  Ohio  St.  28,  38  Am.  Rep.  547. 
A  resident  of  Rhode  Island  owned  shares  in 
a  Massachusetts  corporation.  The  shares 
were  assessed  in  the  latter  state,  and  the 
taxes  there  levied  were  paid.  Being  as- 
sessed on  the  same  shares  in  the  state  of  his 
residence,  the  shareholder  sought  to  avoid 
the  levy  on  the  same  plea  put  forth  by  the 
appellees  herein.  The  court  overruled  the 
defense,  saying:  "It  is  doubtless  a  hard- 
ship for  him  to  pay  taxes  on  the  same  prop- 
erty in  two  states;  but  the  Massachusetts 
tax,  even  if  valid,  could  not  devest  this  state 
of  its  jurisdiction.  The  laws  of  Rhode 
Island  are  paramount  in  Rhode  Island,  and 
all  the  inhabitants  of  the  state  are  subject 
to  them,  without  regard  to  the  laws  of  any 
other  state."  Dyer  v.  Osborne,  supra.  To 
the  same  effect,  see  Seward  v.  Rising  Sun, 
supra;  Bacon  v.  State  Tax  Comrs.  120  Mich. 
22,  60  L.R.A.  321,  86  Am.  St.  Rep.  624,  85 
N.  W.  307;  Origgsby  Constr.  Co.  v.  Free- 
man, 108  La.  435,  58  L.R.A.  349,  32  So. 
399. 

The  rule  applies,  not  alone  to  corporate 
shares,  but  to  moneys  and  credits,  and  other 
personalty  of  kindred  nature.  If,  by  the  law 
of  one  state,  such  property  is  to  be  taxed  to 
the  person  owning  it  on  the  Ist  day  of  Janu- 
ary, and,  by  the  law  of  a  neighboring  state, 
similar  property  is  taxed  according  to  its 
ownership  on  the  1st  day  of  March,  a  person 
moving  from  the  former  state  to  the  latter 
in  February  may  find  himself  assessed  with 
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the  same  property  for  the  same  year  in  both 
places,  and  neither  state  will  be  under  any 
obligation  to  yield  its  claim  because  of  the 
apparent  hardship  to  the  taxpayer.  Such 
a  circumstance  affords  an  instance  of  what 
la  sometimes  called  "duplicate  taxation,"  as 
distinct  from  double  taxation,  which  most 
states  seek  to  avoid  within  their  several 
jurisdictions.  If,  then,  the  state  of  Illinois 
shall  make  it  a  condition  of  the  organiza- 
tion of  a  corporation  that  its  shares  of  stock 
shall  be  exempt  from  taxation,  or  that  such 
shares  shall  pay  taxes  each  year  at  the  dom- 
icil  of  such  corporation,  neither  the  exemp- 
tion so  provided,  nor  the  burden  of  local  tax- 
ation so  imposed,  can  in  any  manner  oper- 
ate to  relieve  the  owner  and  holder  of  such 
shares  residing  in  Iowa  from  the  duty  of 
here  listing  them  with  his  taxable  assets. 
Any  other  rule  would  be  a  fruitful  source 
of  endless  and  vexatious  complications,  and 
open  the  door  to  abuses  by  which  persons  of 
wealth,  if  so  inclined,  may  enjoy  the  pro- 
tection and  the  advantages  afforded  by  the 
laws  of  the  state  where  they  reside  without 
contributing  to  the  burden  of  its  support. 

Thus  far  we  have  considered  the  case  up- 
on the  theory  that  the  holders  of  the  shares 
of  stock  here  involved  have  paid  taxes 
thereon  in  Illinois;  but  a  careful  examina- 
tion of  the  agreed  facts  will  show  that  such 
is  not  the  case.  The  stipulation  is  that  the 
corporations  issuing  said  stock  were  duly  as- 
sessed and  paid  taxes  at  their  principal 
places  of  business  on  all  of  their  property, 
including  the  shares  of  capital  stock  and 
franchise,  "as  required  by  the  laws  of  Illi- 
nois as  shown  in  chapter  120  of  the  Revised 
Statutes  of  Illinois  as  compiled  and  edited 
by  Henry  B.  Hurd."  To  ascertain  just  what 
this  concession  means,  we  read  the  Illinois 
statute  there  referred  to,  and  find  that  tax- 
ation of  corporate  property  is  subject  to  the 
provision  that,  "where  the  tangible  property 
or  capital  stock  of  any  company  or  associa- 
tion is  assessed  under  this  act,  the  shares 
of  capital  stock  of  such  company  or  associa- 
tion shall  not  be  assessed  or  taxed"  in  Illi- 
nois. Thus  it  will  be  seen  that,  notwith- 
standing the  broad  preliminary  statement 
in  the  stipulation  of  facts,  the  taxes  paid  by 
the  corporation  are  such  only  as  have  been 
levied  upon  its  property  or  capital  stock, 
and  that  the  shares  of  stock  are  made  ex- 
empt from  taxation  in  that  state.  In  other 
words,  the  laws  of  Illinois  recognize  the  dis- 
tinction made  by  nearly  all  courts  between 
the  capital  stock  of  a  corporation  and  the 
shares  of  stock  in  the  hands  of  the  indi- 
vidual holders  thereof,  and  provide  for  the 
exemption  of  the  latter  where  the  taxes  are 
paid  on  the  former.  This  distinction  be- 
tween capital  stock  and  shares  of  stock  is 
too  thoroughly  established  to  justify  pro-  > 
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longed  discussion.  Capital  stock  is  the  ag- 
gregate of  the  money  invested  in  the  cor- 
porate enterprise  by  the  subscribers  thereto, 
and  may  consist  of  the  cash  thus  contrib- 
uted, or  be  represented  by  the  property,  real 
or  personal,  in  which  such  cash  has  been  in- 
vested. Shares  of  stock,  as  we  have  already 
noticed,  represent  and  evidence  the  right  of 
the  holder  to  vote  at  corporate  meetings  and 
to  receive  his  portion  of  dividends  and  of 
the  residue  of  the  property  of  the  corpora- 
tion upon  its  dissolution.  Capital  stock  and 
shares  of  capital  stock  represent  different 
property  rights,  one  belonging  to  the  cor- 
poration and  the  other  to  the  shareholders, 
and  both  may  be  taxed  without  violation  of 
any  established  principle  of  law.  Cook  v. 
Burlington,  50  Iowa,  261,  44  Am.  Rep.  670, 
13  N.  W.  113;  Farrington  v.  Tennessee,  96 
U.  S.  679,  24  L.  ed.  658;  Cleveland  Trust 
Co.  T.  Lander,  184  U.  S.  Ill,  46  L.  ed. 
466,  22  Sup.  Ct.  Rep.  394;  Re  Jones, 
172  N.  Y.  683,  60  L.Rj^.  476,  65  N.  E. 
570;  Memphis  v.  Home  Ins.  Co.  91  Tenn. 
662,  10  S.  W.  1044;  Sturges  v.  Carter, 
114  U.  S.  521,  29  L.  ed.  243,  6  Sup. 
Ct.  Rep.  1014;  Bradley  v.  Bauder,  36  Ohio 
St.  36,  38  Am.  Rep.  547 ;  Lee  v.  Sturges,  46 
Ohio  St.  162,  2  L.Rj^.  656,  10  N.  E.  660; 
South  Nashville  Street  R.  Co.  v.  Morrow,  87 
Tenn.  420,  2  L.R.A.  863,  11  S.  W.  348; 
Com.  V.  Charlottesville  Perpetual  Bldg.  i, 
L.  Co.  00  Va.  700,  44  Am.  St.  Rep.  060,  20 
S.  E.  364;  First  Kat.  Bank  v.  Kentucky,  0 
Wall.  353,  19  L.  ed.  701;  Belo  v.  Forsyth 
County,  82  N.  C.  415,  33  Am.  Rep.  688;  Van 
Allen  V.  Assessors  (Churchill  v.  Utica)  3 
Wall.  673,  18  L.  ed.  220;  Shelby  County  v. 
Union  &  Planters'  Bank,  161  U.  S.  149,  40 
L.  ed.  650,  16  Sup.  Ct.  Rep.  668. 

Applying  this  rule,  it  has  been  held  that 
the  taxation  of  the  capital  stock  and  prop- 
erty at  the  place  of  the  corporate  domicil 
will  not  relieve  the  shareholder  from  taxa- 
tion upon  his  shares  at  his  domicil  in  an- 
other state.  Griffith  v.  Watson,  19  Kan.  23; 
Worthington  v.  Sebastian,  25  Ohio  St.  1; 
Dyer  v.  Osborne,  11  R.  I.  321,  23  Am.  Rep. 
460.  So,  too,  where  the  shares  are  exempt 
in  the  state  where  issued,  they  are  taxable 
at  the  residence  of  the  holder  in  another 
jurisdiction.  Appeal  Tax  Court  v.  Patter- 
son, 60  Md.  364;  Appeal  Tax  Court  v.  Gill, 
60  Md.  377;  Holton  v.  Bangor,  23  Me.  264. 
The  opinion  of  the  court  in  Stroll  v.  De- 
troit, 131  Mich.  109,  90  N.  W.  1020,  cited 
and  relied  upon  by  appellees,  is  not  in  point 
with  the  case  before  us.  The  court  there 
holds  that  a  statute  of  the  state  of  Mich- 
igan exempting  from  taxation  shares  of 
stock  in  a  domestic  corporation  whose  prop- 
erty is  either  exempt  or  taxable  direct  to 
itself  is  applicable  to  shares  in  a  foreign 
corporation  the  property  of  which  is  within 
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the  state  of  Michigan  and  assessed  for  tax- 
ation therein.  It  is  true  that  in  its  dis- 
cussion the  court  seems  to  express  a  doubt 
whether  the  general  rule  that  corporate 
propertjr  and  shares  of  corporate  stock  are 
distinct  and  severable  property  interests  for 
purposes  of  taxation  is  sound  in  principle, 
but  concedes  that  it  has  itself  felt  impelled 
by  the  weight  of  authority  to  recognize  the 
distinction.  Bacon  v.  State  Tax  Comrs.  120 
Mich.  22,  60  L.R.A.  321,  86  Am.  St.  Rep. 
624,  86  N.  W.  307.  We  shall  not  take  time 
to  consider  abstractly  the  justice  of  the 
rule,  further  than  to  say  that,  while  it  may 
work  hardship  in  some  individual  cases,  its 
general  tendency  is  to  promote  equality  in 
the  distribution  of  the  burdens  of  taxation. 
Such  taxation  is  no  more  cumulative  or  op- 
pressive than  is  the  rule  which  taxes  the 
land  in  the  hands  of  the  purchaser  and  the 
mortgage  which  represents  a  part  of,  or  all 
of,  its  purchase  price  in  the  hands  of  the 
seller.  South  Nashville  Street  R.  C!o.  v. 
Morrow,  87  Tenn.  406,  2  L.R.A.  853,  US. 
W.  348.  If  the  situation  is  one  which  calls 
for  a  change,  relief  is  to  be  sought  at  the 
hands  of  the  legislature.  We  cannot  prop- 
erly do  more  than  apply  the  law  as  it  stands, 
and  as  it  has  been  construed  and  enforced 
by  the  courts  of  the  highest  authority  for 
many  years. 

3.  Nor  is  there  constitutional  ground  on 
which  these  taxes  can  be  successfully  as- 
sailed. Counsel  cite  to  us  the  provisions  of 
our  state  Constitution  to  the  effect  that  all 
laws  must  have  a  uniform  operation,  and 
that  no  citizen  shall  be  granted  privileges 
or  immunities  not  open  to  all  citizens  on  the 
same  terms,  and  that  the  property  of  all 
.corporations  for  pecuniary  profit  shall  be 
subject  to  taxation  the  same  as  that  of  in- 
dividuals. We  confess  our  entire  inability 
to  extract  from  these  provisions  the  mean- 
ing which  appellees  profess  to  find  therein. 
The  principles  there  affirmed  are  not  ob- 
scure. Their  soundness  will  be  conceded; 
but  their  pertinence  to  the  case  is  not  appar- 
ent. Nor  is  the  position  of  counsel  in  this 
respect  aided  in  the  least  by  the  two  cases 
cited  for  that  purpose, — ^Dubuque  v.  Illi- 
nois C.  R.  Co.  39  Iowa,  66,  and  Hawkeye 
Ins.  Co.  V.  French,  109  Iowa,  687,  80  N.  W. 
660.  The  first  of  these  precedents  does  not 
present  a  case  of  so-called  double  tax- 
ation, nor  in  any  manner  limit  the  right  of 
the  state  to  tax  any  and  all  property  found 
within  its  territory.  The  other  simply  holds 
that  a  law  imposing  a  tax  on  the  gross  earn- 
ings of  insurance  companies,  and  relieving 
them  from  all  other  taxation,  is  unconstitu- 
tional, being  in  violation  of  the  provision 
that  the  property  of  corporations  shall  be 
taxed  the  same  as  the  property  of  individ- 
uals. Neither  case  is  in  any  manner  incon- 
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sistentwiththe  views  we  have  here  expressed. 
Moreover,  this  court  has  explicity  held  that 
the  imposition  of  a  tax  upon  corporate  prop- 
erty, and  also  upon  the  shares  of  stock,  is 
not  an  unconstitutional  exercise  of  state 
power.  Cook  v.  Burlington,  supra.  Ex- 
cept where  limited  by  some  constitutional 
provision,  the  power  of  the  state  to  tax  is 
unlimited.  There  is  no  room  for  reasonable 
doubt  that  the  state  may  constitutionally 
tax  shares  owned  and  held  by  its  residents 
in  foreign  corporations,  and,  if  our  tax 
statutes  contemplate  the  listing  and  assess- 
ment of  such  shares,  as  we  hold  they  do, 
the  district  court  was  in  error  in  vacating 
the  assessment  made  in  the  present  case. 

It  follows  that  the  decree  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  harmony  with  this  opinion. 


NEW   HAMPSHIRE   SUPBEME 
COURT. 

BUSHROD  W.  MANN,  Exr.,  etc.,  o{  Susan 

H.  Mann,  Deceased, 

v. 

CARTER,  SUte  Treasurer. 

(74  N.  H.  346,  68  Atl.  130.) 

Statute  —  adoption  —  construction. 

1.  The  substantial  similarity  between  the 
sections  of  a  local  and  a  prior  foreign  statute 
is  persuasive  evidence  of  the  re-enactment  of 
the  foreign  statute,  and  an  adoption  of  the 
construction  which  had  been  given  to  it  by 
the  highest  court  of  the  state  where  it  orig- 
inated. 

Succession    tax  —  property    In    foreign 
state. 

2.  Deposits  in  a  foreign  savings  bank,  be- 
longing to  a  resident  of  a  state,  are  prop- 


Case  Note  —  Exacting  suaieaaion  tax  in 
two  or  more  states  as  double  taxation. 

The  principle,  which,  in  its  relation  to 
the  taxation  of  personal  property,  has  been 
discussed  in  the  note  to  Judy  v.  Beckwith, 
ante,  142,  that  double  taxation  in  a  consti- 
tutional sense  does  not  result  from  the  taxa- 
tion of  the  same  property  for  the  same  pe- 
riod by  different  states,  has  also  been  ap- 
plied to  succession  taxes,  where  the  subject 
of  the  tax  is  not  property,  but  the  right  to 
succeed  to  property. 

In  Blackstone  v.  Miller,  188  U.  S.  189,  47 
L.  ed.  439,  23  Sup.  Ct.  Rep.  277,  the  court, 
in  discussing  the  right  of  New  York  to  ex- 
act a  succession  tax  with  respect  to  a  de- 
posit  of  money  in  a  New  York  bank  be- 
longing to  a  nonresident  testator  whose  es- 
tate was  subject  to  a  succession  tax,  with 
respect  to  such  deposit  by  the  state  of  his 
domicil,  said:  -  "No  doubt  this  power  on 
the  part  of  two  states  to  tax  on  different 
and    more    or    less    inconsistent    principle* 
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trty  within  the  jurifuliction  of  that  state, 
within  the  meaning  of  a  statute  subjecting 
such  property  to  a  collateral-inheritance 
(ax. 

Same  ^  ancillary    administration  —  ef- 
fect. 

3.  Necessity  of  resort  to  ancillary  admin- 
istration to  secure  possession  of  property 
located  in  a  state  other  than  that  of  tes- 
tator's domicil  does  not  cause  the  property 
to  pass  by  the  law  of  the  state  where  it 
is  located,  so  as  to  remove  it  from  the  oper- 
ation of  the  succession  tax  imposed  by  the 
law  of  the  domicil. 

Same  —  donble  taxation. 

4.  A  atate  is  not  deprived  of  the  power  of 
taxing  property  which,  at  the  death  of  its 
owner  domiciled  in  such  state,  was  located 
in  another  state,  by  the  fact  that  the  prop- 
erty is  also  subject  to  taxation  under  the 
laws  of  the  latter. 

(November  5,  1007.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  of  Hillsborough 
County  sustaining  an  appeal  by  the  State 
Treasurer  from  a  decree  of  the  probate  judge 
holding  certain  property  not  subject  to  col- 
lateral-inheritance tax.  Overruled. 
The  facts  are  stated  in  the  opinion. 


Mr.  Georsre  B.  French,  for  plaintiiT- 

The  presumption  is  against  duplicate  tax- 
ation. 

22  Cyc.  Law  &,  Proc.  p.  1602;  Cooley, 
Taxn.  3d  ed.  348;  Berry  v.  Windham,  60 
N.  H.  288,  47  Am.  Rep.  202;  Robinson  v. 
Dover,  60  N.  H.  521 ;  Sawyer  ▼.  Nashua,  50 
N.  H.  404;  Winkley  v.  Newton,  67  N.  H.  80, 
35  L.R.A.  756,  36  Atl.  610;  Cheshire  County 
Teleph.  Co.  v.  State,  63  N.  H.  167;  Coe  v. 
Errol,  62  N.  H.  312;  Amoskeag  Mfg.  Co.  v. 
Manchester,  70  N.  H.  204,  4G  Atl.  470; 
Opinion  of  Justices,  4  N.  H.  667 ;  Smith  v. 
Burley,  9  N.  H.  423. 

The  property  passed  under  the  law  of 
Massachusetts. 

Welch  V.  Adams,  152  Mass.  74,  0  Ii.R.A. 
244,  25  N.  E.  34;  Greves  v.  Shaw,  173  Mass. 
205.  63  N.  E.  372;  Re  Joyslin,  76  Vt.  88,  66 
Atl.  281;  Weaver  v.  SUte,  110  Iowa,  328, 
81  N.  W.  603;  Schouler,  Kxrs.  &  Admrs. 
S  16;  Doe  ex  dem.  Birtwhistle  v.  Vardill, 
5  Bam.  &  C.  462 ;  Williams,  Kxrs.  &  Admrs. 
pp.  1626,  1627 ;  Wright  v.  Phillips,  66  Ala. 
60;  Equitable  Life  Assur.  Soc.  v.  Vogel,  76 
Ala.  441,  62  Am.  Rep.  344. 

Double  taxation  by  levying  an  inherit- 
ance tax  on  property  out  of  the  state  and 
subject  to  administration  there  is  unrea- 
sonable, unequal,  and  unfair. 


leads  to  some  hardship.  It  may  be  regret- 
ted, also,  that  one  and  the  same  state 
should  be  seen  taxing,  on  the  one  hand,  ac- 
cording to  the  fact  of  power,  and,  on  the 
other,  at  the  same  time,  according  to  the 
fiction  that  in  successions  after  death  mo- 
bilia  geqttuntur  personam  and  domicil  gov- 
erns the  whole.  But  these  inconsistencies 
infringe  no  rule  of  constitutional  law." 

That  personal  property  of  the  testator 
domiciled  in  New  Jersey  is  located  in  New 
York,  and  is  subject  to  the  payment  of  a 
succession  tax  there,  does  not  prevent  the 
exaction  of  a  succession  tax  with  respect 
thereto  by  New  Jersey.  Re  Hartman,  70  N. 
J.  Eq.  664,  62  Atl.  660.  The  court  said 
that  it  was  apparent  that,  if  the  assessment 
of  the  tax  in  New  Jersey  be  sustained,  the 
result  wrill  be  the  requirement  of  the  pay- 
ment of  two  taxes  of  like  character  by  the 
same  legatees  for  the  right  of  succession  to 
the  gifts  of  the  testatrix;  but  that  this  un- 
fortunate situation  cannot  control  the  de- 
termination of  the  questions  presented,  for 
such  a  condition  frequently  arises,  and, 
while  its  presence  always  induces  most  care- 
ful consideration  on  the  part  of  the  court 
to  find  some  legal  method  to  prevent  it,  it 
must  be  submitted  to  unless  it  can  be  avoid- 
ed under  settled  rules  relating  to  the  sub- 
ject. 

So,  it  was  held  in  Hopkins's  Appeal,  77 
Conn.  644,  60  Atl.  657,  that  payment  of  a 
transfer  tax  to  the  state  in  which  the  prop- 
erty is  situated  does  not  prevent  the  exac- 
tion of  a  similar  tax  by  the  state  in  which 
the  testator  was  domiciled. 
15  LJLA.(N.S.) 


And  the  converse  of  that  rule  was  applied 
in  Re  Daly,  100  App.  Div.  373,  01  N.  Y. 
Supp.  858,  Affirmed  in  182  N.  Y.  524,  74  N. 
E.  1116,  holding  that  it  is  no  objection  to  a 
succession  tax  on  money  within  New  York, 
of  a  nonresident  testator,  that  it  is  also  sub- 
ject to  taxation  in  the  state  of  his  domicil. 
Re  Burr,  16  Misc.  80,  38  N.  Y.  Supp.  811, 
is  to  the  same  effect  as  the  last  case. 

As  a  matter  of  fact,  succession  taxes  arc 
quite  commonly  exacted  in  the  same  juris- 
diction both  upon  the  principle  that  suc- 
cession to  a  decedent's  property  is  governed 
by  the  law  of  the  domicil,  and  upon  the 
principle  that  a  state  has  the  power  over 
personal  property  within  its  borders,  not- 
withstanding that  the  application  of  both 
principles  inevitably  results  in  double  taxa- 
tion if  other  states  adopt  either  or  both  of 
them. 

In  Re  Whiting,  160  N.  Y.  27,  34  L.R.A. 
232,  65  Am.  St.  Rep.  640,  44  N.  E.  715,  for 
instance,  the  court,  in  construing  a  succes- 
sion-tax statute,  frankly  declared  that  "the 
legislature  intended  ...  to  repeal  the 
maxim  Mobilia  personam  sequuntur  so  far 
as  it  was  an  obstacle,  and  leave  it  un- 
changed so  far  as  it  was  an  aid,  to  the 
imposition  of  a  transfer  tax  upon  all  prop- 
erty in  any  respect  subject  to  the  laws  of 
this  state. 

The  general  question  as  to  what  personal 
property  is  subject  to  the  power  of  the 
state  to  exact  a  succession  tax  does  not,  of 
course,  fall  within  the  scope  of  this  note. 
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Minot  v.  Winthrop,  162  Mass.  117,  26 
L.R.A.  259,  38  N.  E.  512;  Smith  v.  Exeter, 

37  N.  H.  556;  Opinion  of  Juaticea,  4  N.  H. 
565;  Berry  v.  Windham,  supra;  Robinson  v. 
Dover,  59  N.  H.  525;  Winkley  v.  Newton, 
67  N.  H.  81,  35  L.R.A.  756,  36  Atl.  610; 
Callahan  v.  Woodbridge,  171  Mass.  595,  51 
N.  E.  176;  Coe  v.  Errol,  supra;  State  v. 
United  States  &  C.  Exp.  Co.  60  N.  H.  262. 

The  property  is  beyond  our  jurisdiction. 

State  Tax  on  Foreign-held  Bonds,  15  Wall. 
300,  21  L.  ed.  179;  Robinson  v.  Dover,  59 
N.  H.  626;  Bartlett  v.  Carter,  69  N.  H.  105; 
Hall  V.  Paris,  59  N.  H.  71;  Cogswell  v. 
Rockingham  Ten  Cents  Sav.  Bank,  59  N.  H. 
43. 

Messrs.  Edwin  O.  Eastman,  Attorney 
General,  and  Joseph  S.  Matthews,  for  de- 
fendant: 

The  passing  by  will  or  inheritance  of  per- 
sonal property,  wherever  located,  is  governed 
by  the  law  of  the  owner's  domicil. 

Goodall  T.  Marshall.  11  N.  H.  88,  35  Am. 
Dec.  472;  Leach  v.  Pillsbury,  15  N.  H.  138; 
Vandewalker  v.  Rollins,  63  N.  H.  463,  3 
Atl.  625;  Emery  v.  Clough,  63  N.  H.  555, 
56  Am.  Rep.  543,  4  Atl.  796;  State  v.  Dal- 
rymple,  70  Md.  298,  3  L.R.A.  372,  17  Atl. 
82;  United  States  use  of  Mackey  v.  Coxe, 
18  How.  104,  15  L.  ed.  301 ;  Welch  v.  Adams, 
152  Mass.  76,  9  L.R.A.  244,  25  N.  E.  34; 
Re  Coming,  3  Misc.  160,  23  N.  Y.  Supp. 
285;  Gallup's  Appeal,  76  Conn.  621,  57  Atl. 
699. 

The  tax  is  upon  the  exercise  of  the  right 
or  privilege,  not  upon  the  property. 

Thompson  v.  Kidder,  74  N.  H.  92,  65  Atl. 
392;  Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  gup.  Ct.  Rep.  747;  Nettle- 
ton's  Appeal,  76  Conn.  242,  56  Atl.  565; 
Magoun  v.  Illinois  Trust  &  Sav.  Bank,  170 
U.  S.  208,  42  L.  ed.  1044,  18  Sup.  Ct.  Rep. 
594;  State  v.  Hamlin,  86  Me.  603,  25  L.R.A. 
632,  41  Am.  St.  Rep.  569,  30  Atl.  76;  Minot 
V.  Winthrop,  162  Mass.  118,  26  L.R.A.  259, 

38  N.  E.  612. 

The  power  to  tax  the  privilege  is  coexten- 
sive with  the  power  to  grant  it. 

Thompson  v.  Advocate-General,  12  Clark 
&  F.  1 ;  Re  Short,  16  Pa.  63 ;  State  v.  Dal- 
rymple,  70  Md.  300,  3  L.R.A.  372,  17  Atl. 
82 ;  Re  Swift,  137  N.  Y.  77,  18  L.R.A.  709, 
32  N.  E.  1096;  Frothingham  v.  Shaw.  175 
Mass.  59,  78  Am.  St.  Rep.  475,  55  N.  E. 
623 ;  People  v.  McCormick,  208  111.  444.  64 
L.R.A.  775,  70  N.  E.  350;  Gallup's  Appeal, 
76  Conn.  617,  57  Atl.  699;  Hopkins's  Ap- 
peal, 77  Conn.  644,  60  Atl.  657;  Re  Hart- 
man,  70  N.  J.  Eq.  664,  62  Atl.  560. 

The  power  to  tax  the  succession  is  in- 
dependent of  the  right  to  tax  the  property 
as  such. 

Plummer  v.  Coler,  178  U.  S.  115,  44  L.  ed 
998,  20  Sup.  Ct.  Rep.  829. 
16  L.R.A.(N.S.) 


Walker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiflT  is  the  executor,  under  an 
appointment  from  the  probate  court  of  Hills- 
borough county,  of  the  estate  of  Susan  H. 
Mann,  who  died  June  6, 1005,  and  who  was  at 
that  time  a  resident  of  Nashua,  in  the  state. 
A  considerable  part  of  her  estate  consisted 
of  deposits  in  savings  banks  located  in  Mas- 
sachusetts. The  plaintiff  was  also  appoint- 
ed ancillary  executor  of  her  estate  in  that 
state.  April  6,  1906,  he  applied  to  the  pro- 
bate court  of  Hillsborough  county  to  de- 
termine the  question  whether  the  deposits 
are  subject  to  the  collateral-inheritance  tax 
provided  by  the  laws  of  this  state.  The 
judge  of  probate  decreed  that  they  were  not 
subject  to  that  tax,  and  the  defendant  ap- 
pealed. The  superior  court  sustained  the 
appeal,  and  the  plaintiff  excepted.  The 
laws  of  Massachusptts,  if  material,  are  made 
a  part  of  the  case. 

In  the  recent  case  of  Thompson  v.  Kid- 
der, 74  N.  H.  89,  65  Atl.  392,  it  was  de- 
cided that  the  statute  imposing  a  tax  upon 
collateral  legacies  and  successions  (Laws 
1905,  chap.  40,  p.  432)  is  not  in  conflict 
with  the  Constitution  as  amended  in  1903. 
The  main  point  of  that  decision  was  that 
the  Constitution  was  amended  for  the  pur- 
]>ose  of  authorizing  the  legislature  to  im- 
|)ose  an  inheritance  tax  upon  the  estates 
of  deceased  persons,  under  certain  condi- 
tions, and  that  that  purpose  must  be  given 
an  effect,  though  it  introduces  into  the  fun- 
damental law  ideas  of  disproportion  in  the 
raising  of  the  public  revenue  antagonistic 
to  those  previously  entertained  on  the  sub- 
ject of  general  taxation.  No  jurisdictional 
question  was  raised  in  that  case.  Tlie  de- 
ceased was  domiciled  in  this  state,  and  his 
entire  estate,  so  far  as  appeared,  was  lo- 
cated and  had  its  situs  here.  In  the  pres- 
ent case,  while  the  deceased  had  her  domicil 
here  at  the  time  of  her  death,  a  part  of  her 
estate  consisted  of  deposits  in  savings  in- 
stitutions in  another  state,  and  it  is  insisted 
that  the  money  so  deposited  is  not  subject 
to  our  inheritance-tax  law.  The  legislature 
in  1905  passed  an  act  entitled  "An  Act  Im- 
posing a  Tax  on  Collateral  Legacies  and 
Successions,"  the  first  section  of  which  is  as 
follows:  "All  property  within  the  jurisdic- 
tion of  the  state,  real  or  personal,  and  any 
interest  therein,  whether  belonging  to  in- 
habitants of  the  state  or  not,  which  shall 
pass  by  will,  or  by  the  laws  regulating  in- 
testate, succession,  or  by  deed,  grant,  sale, 
or  gift,  made  or  intended  to  take  effect  in 
possession  or  enjoyment  after  the  death  of 
the  grantor,  to  any  person,  absolutely  or  in 
trust,  excoi)t  to  or  for  the  use  of  the  father, 
mother,  husband,  wife,  lineal  descendant, 
brother,  sister,  adopted  child,  the  lineal  de* 
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aeendant  of  any  adopted  child,  the  wife  or 
widow  of  a  son,  or  the  husband  of  a  daugh- 
ter, of  a  decedent,  or  to  or  for  the  use  of 
charitable,  educational,  or  religious  socie- 
ties or  institutions  in  this  state  the  property 
of  which  is  by  law  exempt  from  taxation,  or 
to  a  city  or  town  in  this  state  for  public 
purposes,  shall  be  subject  to  a  tax  of  5  per 
cent  of  its  value,  for  the  use  of  the  state; 
and  administrators,  executors,  and  trustees, 
and  any  such  grantees  under  a  conveyance 
made  during  the  grantor's  life,  shall  be 
liable  for  such  taxes,  with  interest,  until 
the  same  have  been  paid."  Laws  1905,  chap. 
40,  I  1,  p.  432.  The  primary  question  pre- 
sented is  whether  the  legislature  intended 
by  the  language  used  to  subject  money  de- 
posited in  a  foreign  savings  banlc  to  the 
duty,  impost,  or  tax,  when,  upon  the  death 
of  the  depositor  domiciled  in  this  state,  it 
passes  to  parties  not  within  the  exceptions 
enumerated.  Whatever  ambiguity  there  may 
be  in  the  language  of  the  legislature  in  re- 
lation to  this  question  disappears  upon  a 
consideration  of  the  material  circumstances 
under  which  the  statute  was  passed.  The 
section  quoted  is  almost  a  literal  copy  of 
S  1,  chap.  16,  of  the  Revised  Laws  of  Massa- 
chusetts (Mass.  Laws  1891,  chap.  425,  {  1, 
p.  1028),  while  the  other  sections  of  the  act 
are  substantially  the  same  as  the  corre- 
sponding sections  of  the  Massachusetts  act. 
This  coincidence  is  persuasive  evidence  of  a 
practical  re-enactment  here  of  the  foreign 
statute,  and  an  adoption  of  the  construc- 
tion which  the  highest  court  of  that  state 
had  given  to  it.  Parsons  v.  Parsons,  67  N. 
H.  419,  420,  29  Atl.  999;  Com.  v.  Hartnett, 
3  Gray,  450;  Endlich,  Interpretation  ot 
Statutes,  {  371.  The  legislature  is  ordina- 
rily presumed  to  have  had  in  mind,  when 
adopting  the  statutory  language  of  another 
state,  existing  decisions  of  that  state  defin- 
ing the  extent  and  purpose  of  the  statute, 
and  to  have  used  the  identical  language  in 
the  sense  thus  indicated.  Frothingham  v. 
Shaw,  175  Mass.  69,  78  Am.  St.  Rep.  475, 
55  N.  E.  623,  was  decided  in  1899,  six  years 
before  the  enactment  of  our  statute;  and  it 
was  there  held,  upon  a  construction  of  the 
statute,  that  deposits  in  a  foreign  savings 
bank,  belonging  to  the  estate  of  a  decedent 
resident  in  Massachusetts,  were  "property 
within  the  jurisdiction  of  the  common- 
wealth," within  the  meaning  of  Laws  1891, 
chap.  426,  I  I,  p.  1028;  and  that  the  succes- 
sion took  place  by  virtue  of  the  laws  of  the 
commonwealth.  See  also  Callahan  v.  Wood- 
bridge,  171  Mass.  595,  51  N.  E.  176;  Greves 
V.  Shaw,  173  Mass.  205,  53  N.  E.  372.  That 
this  construction  was  adopted  by  the  legis- 
lature when  the  act  of  1905  was  passed  is 
therefore  reasonably  certain,  unless  there 
are  countervailing  considerations  peculiar 
16  LJU^.(N.S.) 


to  the  jurisprudence  of  this  State  which 
preclude  the  inference  that  the  legislature 
entertained  that  intention,  or  unless  such  an 
intention  is  so  manifestly  opposed  to  the 
recognized  principles  of  judicial  construc- 
tion, as  announced  in  our  decisions,  as  to 
support  the  conclusion  that  the  foreign  de- 
cision was  not  discovered;  or,  if  discovered, 
that  it  was  not  recognized  as  a  correct  ex- 
position of  the  legislative  purpose. 

To  hold  that  the  decedent's  deposits  in 
another  state,  or  her  right  to  them,  consti- 
tuted property  in  this  state,  within  the 
meaning  of  the  act,  is  not  only  not  in  con- 
flict with  any  decision  of  this  court,  but  is 
supported  by  the  weight  of  authority  else- 
where. She  was  not  a  mere  creditor  of  the 
institutions  in  which  her  money  was  de- 
posited. If  the  legal  title  to  the  money  she 
deposited  passed  to  the  bank  receiving  it 
(Berry  v.  Windham,  59  N.  H.  288,  290,  47 
Am.  Rep.  202;  Robinson  v.  Dover,  50  N.  E. 
621),  she  stood  "in  the  same  relation  to  the 
assets  of  the  bank  as  stockholders  to  banks  ' 
of  discount."  Cogswell  v.  Rockingham  Ten 
CenU  Sav.  Bank,  59  N.  H.  43,  44.  "The 
depositors  are  stockholders,  and  not  cred- 
itors." Francestown  Sav.  Bank  Case,  63 
N.  H.  138,  142;  Hall  v.  Paris,  59  N.  H.  71; 
Bank  Comrs.  v.  New  Hampshire  Bkg.  Co.  74 
N.  H.  292,  67  Atl.  583.  And  in  Lewis  v. 
Lynn  Inst,  for  Savings,  148  Mass.  236,  244, 
1  L.R.A.  785,  12  Am.  St.  Rep.  535,  19  N.  E. 
367,  it  is  said  that  "to  the  depositors  them- 
selves the  undertaking  of  the  corporation 
is  that  it  will  receive  and  combine  the  de- 
posits, and  manage  and  use  them  to  the 
best  practicable  advantage,  according  to  the 
judgment  of  the  trustees,  and  give  to  the 
depositors  in  just  proportion  among  them- 
selves the  benefit  of  the  result  of  such  man- 
agement. There  is  no  absolute  promise  to 
repay  to  any  depositor  the  full  amount  of 
his  deposit  at  all  events.  Such  a  promise 
to  one  depositor  would  imply  that  in  case 
of  loss  he  should  be  repaid  out  of  the  de- 
posits of  others.  But  the  promise  or  un- 
dertaking of  the  corporation  is  the  same  to 
all.  There  is  no  promise  to  pay  one  at  the 
expense  of  others.  The  promise  is,  in  ef- 
fect, to  pay  each  depositor  in  full,  with 
his  dividends,  provided  the  assets  are  suf- 
ficient; and,  if  they  are  not  suflicient,  then 
to  pay  to  each  one  his  proportionate  share," 
It  is  thus  apparent  that  the  testatrix  had  a 
direct  interest  in  the  property,  as  well  as 
in  the  management,  of  the  banks  in  which 
she  deposited  her  money,  and  that  her  posi- 
tion was  in  many  respects  analogous  to  that 
of  a  stockholder  in  a  business  corporation. 
She  was,  in  fact,  one  of  the  owners  of  the 
property  in  the  possession  of  the  incorpo- 
rated partnerships.  If  she  had  formed  a 
partnership  with  two  other  persons  for  the 
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purpose  of  buying  and  selling  real  estate,  and 
each  of  the  partners  had  put  in  an  equal 
amount  of  money,  the  property  of  the  part- 
nership purchased  with  money  so  invested 
would  belong  to  the  partners  in  equal  shares, 
subject  to  the  equitable  rights  of  third  par- 
ties; but  her  proprietary  right  to  the  prop- 
erty would  not  disappear  if  the  partners 
became  incorporated  and  carried  on  the 
business  under  a  corporate  name.  The  tech- 
nical change  in  the  form  of  ownership  and 
management  would  not  diminish  her  sub- 
stantial rights  as  a  beneficial  owner  of  the 
property.  Accordingly,  it  is  held  that  a 
stockholder's  right  is  personal  property, 
which  has  its  situs  for  purposes  of  general 
taxation  where  the  owner  has  his  domicil. 
Helliwell,  Stock  &  Stockholders,  §  11.  And 
this  principle  is  recognized  and  enforced  in 
statutes  relating  to  the  taxation  of  stock 
in  foreign  corporations.  'Personal  estate 
liable  to  be  taxed  is  .  .  .  (3)  stock  in 
corporations  located  out  of  the  state,  owned 
by  persons  living  in  the  state,  except  where 
either  the  stock  or  the  property  represented 
by  it  is  taxed  in  the  towns  or  states 
where  the  corporations  are  located."  Pub. 
Stat.  1901,  chap.  55,  {7;  Smith  v.  Exeter, 
37  N.  H.  656;  Kimball  v.  Milford,  54  N. 
H.  406.  Since  corporate  stock  in  a  foreign 
corporation  owned  by  a  resident  here  is 
thus  deemed  to  be  within  the  jurisdiction  of 
this  state,  the  deposits  in  a  foreign  savings 
bank  by  one  domiciled  here  constitute  prop- 
erty within  the  state,  upon  which  the  leg- 
islature may  impose  a  tax.  In  other  words, 
such  a  deposit  is  property  which  follows 
the  person  of  the  owner,  and  for  many  pur- 
poses it  has  his  situs.  Mobilia  aequuntur 
peraoitam. 

Before  the  death  of  the  testatrix,  her  in- 
terest in  the  Massachusetts  savings  banks, 
created  by  her  deposit  of  money  therein, 
was  property  in  this  state,  because  she  lived 
here;  and  no  reason  is  perceived  why,  if 
the  legislature  had  enacted  a  statute  taxing 
the  right  of  a  resident  to  savings  bank  de- 
posits in  another  state,  the  legislation  would 
not  have  been  valid,  so  far  as  the  question 
of  jurisdiction  is  concerned.  It  might  have 
been  held  unconstitutional  on  other  grounds 
(Berry  v.  Windham  and  Robinson  v.  Dover, 
supra),  but  not  on  the  ground  of  a  want 
of  jurisdiction,  where  the  owner  of  the  sav- 
ings-bank right  resided  here.  When  the 
property  is  physically  in  another  state, 
where  the  owner  must  go  to  acquire 
complete  control  of  his  money,  it  does 
not  follow  that  the  state  where  the  own- 
er has  his  domicil  has  no  jurisdiction 
with  reference  to  it.  This  point  is  illus- 
trated by  cases  holding  that  the  personal 
property  of  a  deceased  person,  though  in  an- 
other state,  descends  according  to  the  law 
16  L.RA.(N.S.) 


of  his  domicil.  "When  an  individual  dies 
possessed  of  estate  in  different  governments, 
it  seems  to  be  settled  as  a  general  rule  that 
his  personal  property,  or  movable  estate,  is 
to  be  distributed  among  his  heirs  or  lega- 
tees according  to  the  law  of  the  placa  in 
which  he  had  his  domicil  at  the  time  of  his 
decease."  Goodall  v.  Marshall,  11  N.  H.  88, 
89,  35  Am.  Dec.  472.  "There  is  sufficient 
evidence  that  the  actual  domicil  of  the  de- 
ceased was  in  New  Orleans  at  the  time  of 
his  death.  .  .  .  And  the  succession  to 
personal  property  is  governed  exclusively  by 
the  law  of  the  actual  domicil  of  the  intes- 
tate at  the  time  of  his  death."  Leach  ▼. 
Pillsbury,  15  N.  H.  137,  138;  Emery  t. 
Clough,  03  N.  H.  552,  555,  56  Am.  Rep.  543, 
4  Atl.  796.  In  Frothi^gham  v.  Shaw,  supra, 
it  is  said  (page  62  of  175  Mass.):  "If 
there  are  movables  in  a  foreign  country,  the 
law  of  the  domicil  is  given  an  extraterrito- 
rial effect  by  the  courts  of  that  country, 
and  in  a  just  and  proper  sense  the  succes- 
sion is  said  to  take  place  by  force  of,  and 
to  be  governed  by,  the  law  of  the  domicil. 
Accordingly,  it  has  been  held  that  l^acy 
and  succession  duties  as  such  were  payable 
at  the  place  of  domicil  in  respect  to  movable 
property  wherever  situated,  because  in  such 
cases  the  succession  or  legacy  took  effect  by 
virtue  of  the  law  of  domicil.  Wallace  v. 
Atty.  Gen.  L.  R.  1  Ch.  I;  Dicey,  Confl.  L. 
785;   Hanson,  Death  Duties,  423,  526." 

But  it  is  argued  that  in  the  last  analysis 
of  this  principle  it  will  be  found  that  these 
statements  are  too  broad,  and  that  in  the 
case  of  an  ancillary  administration  the  per- 
sonal property  passes  by  virtue  of  the  law 
of  the  forum,  though  in  the  manner  indicat- 
ed by  the  laws  of  the  deceased's  domicil. 
It  is  true  that  the  forum  furnishes  the  ju- 
dicial machinery  by  which  the  title  to  the 
property  is  established  and  made  effective; 
but  it  does  not  create  the  title  by  virtue  of 
which  the  claimant  is  judicially  recognized 
as  the  owner.  That  is  derived  from  the  de- 
ceased, the  disposition  of  whose  personal 
property  is  authoritatively  determined  by 
the  law  of  his  domicil,  because  the  property 
in  contemplation  of  law  is  deemed  to  be 
within  that  jurisdiction  for  the  purpose  of 
inheritance.  Hence  its  law  must  determine 
the  question  of  title,  and  be  binding  upon 
all  other  common-law  courts.  If,  for  in- 
stance, it  is  Anally  decided  by  the  courts 
of  the  domicil  that  a  specific  legacy  belongs 
to  A,  and  not  to  B,  the  fact  that  the  par- 
ticular property  bequeathed  happens  to  be 
in  another  state,  and  that  resort  to  ita 
courts  is  necessary  to  obtain  possession  of 
it,  would  not  authorize  the  courts  of  that 
state  to  put  a  different  construction  on  the 
will,  and  to  decide  accordingly  that  the 
property  belonged  to  B.     Although  the  law 
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of  the  foreign  jurisdiction  might  be  entirely 
different  from  that  of  the  domicil  upon  the 
point  presented,  the  latter,  which  the  testa- 
tor is  presumed  to  have  had  in  mind  and  to 
have  substantially  incorporated  into  his 
will,  can  alone  effectuate  his  intention;  and 
the  property  passes  under  it,  as  much  as 
though  the  testator  in  the  state  of  his  dom- 
icil had  given  or  sold  it  to  another  who  had 
transported  it  to  the  foreign  state.  If  the 
donee  or  vendee  was  then  obliged  to  defend 
his  claim  to  the  property,  and  succeeded,  no 
one  would  contend  that  his  title  judicially 
established  in  the  foreign  state  passed  to 
him  by  virtue  of  its  laws.  It  was  vindicated 
in  its  courts  and  under  its  laws,  but  it 
passed  by  virtue  of  the  laws  of  the  domicil. 
It  follows  as  a  logical  sequence  that,  when 
personal  property  of  a  deceased  person  bap- 
pens  to  be  in  another  state  at  the  time  of 
his  death,  the  title  of  the  successor,  whether 
by  inheritance  or  will,  passes  under  the  law 
of  the  domicil,  though  ancillary  proceed- 
ings may  be  required  to  get  physical  con- 
trol of  the  property.  In  Cross  v.  United 
SUtes  Trust  Co.  131  N.  Y.  330,  16 
IxILA.  606,  27  Am.  St.  Rep.  597,  30 
N.  E.  125,  it  is  held  that  an  action 
cannot  be  maintained  to  declare  in- 
valid a  testamentary  disposition  of  personal 
property  in  that  state,  made  in  and  by  a 
resident  of  another  state,  lawful  and  valid 
at  the  place  of  the  testator's  domicil,  but 
which  would  be  invalid  if  the  will  had  been 
one  governed  by  the  laws  of  New  York,  al- 
though the  beneficiaries  may  be  domiciled 
there.  In  the  opinion  it  is  said  (page  341 
of  131  N.  Y.) :  "Should  our  legislature 
deem  it  for  the  public  good  to  repeal  the 
statute  relating  to  wills,  and  to  provide 
that  all  property  should,  upon  the  death  of 
the  owner,  pass  under  the  laws  of  intestacy, 
a  disposition  by  will  of  personal  property, 
actually  within  the  territory  of  the  state, 
but  owned  by  a  person  domiciled  in  another 
state,  would  still  be  valid,  providing  it  was 
valid  by  the  law  which  governed  the  own- 
er. When  it  is  urged  that  we  are  bound  by 
foreign  law  as  to  all  the  formal  requisites 
of  a  will  as  a  testamentary  instrument,  the 
capacity  of  the  testator  to  malce  it,  and  its 
legal  construction,  meaning,  and  effect,  and 
not  bound  by  such  law  with  respect  to  the 
particular  bequests  by  which  the  testatrix 
has  distributed  her  property  among  her 
heirs  and  next  of  kin,  it  is  not  perceived 
that  such  a  distinction  has  any  sound  rea- 
son or  principle  to  rest  upon.  A  cause  of 
action  or  right  to  property  created  by  the 
statute  laws  of  another  state,  and  arising 
there,  is  recognized  here,  and  may  be  en- 
forced, though  our  own  statute  on  the  same 
subject  may  be  different  in  details."  Dam- 
IS  L.ILA.(N.S.) 


mert  v.  Osbom,  141  N.  Y.  564,  667,  35  N.  E. 
1088. 

From  the  foregoing  discussion,  the  con- 
clusion follows:  (I)  That  the  legislature 
of  1905  presumably  adopted  in  the  statute 
In  question  the  construction  put  upon  iden- 
tical language  in  the  Massachusetts  statute; 
(8)  that  the  deceased's  right  created  by  her 
deposit  in  foreign  savings  banks  is  a  prop- 
erty right,  in  fact,  is  property;  (3)  that 
such  property  was  at  least  constructively 
within  this  jurisdiction  at  the  time  of  her 
death;  and  (4)  that  it  then  passed  imder 
her  will  by  force  of  our  statute  of  wills. 
If  these  conclusions  are  sound,  the  deposits 
in  question  fall  within  the  operation  of  the 
statute  creating  a  so-called  inheritance  tax 
upon  legacies. 

But  it  is  further  contended  that  such  a 
construction  of  the  statute  results,  or  may 
result,  in  double  taxation;  that  is,  in  the 
imposition  of  one  inheritance  tax  in  this 
state  and  of  another  in  the  state  where  the 
property  is  in  fact  situated.  This  objec- 
tion, of  course,  would  have  no  practical  sig- 
nificance if  the  property  was  situated  in  a 
state  having  no  statute  of  that  character. 
Suppose  these  deposits  were  in  savings 
banks  in  Rhode  Island,  where,  it  is  said, 
there  is  no  inheritance-tax  law.  In  such 
a  case  it  would  be  necessary  to  hold,  in  or- 
der to  be  consistent  with  the  argument,  that 
the  imposition  of  the  tax  or  duty  here 
would  be  legal  and  right,  but  that,  when 
they  are  in  banlcs  in  a  state  having  such 
a  statute,  the  tax  here  would  be  illegal  and 
wrong.  Inasmuch  as  the  statute  makes  no 
such  distinction,  as  it  does  in  the  case  of 
the  taxation  of  stock  in  a  foreign  corpora- 
tion owned  by  a  resident  (Pub.  Stat.  1901, 
chap.  66,  i  7),  such  an  intention  on  the 
part  of  the  legislature  cannot  be  found. 
If  the  imposition  of  such  a  tax  in  each  of 
two  states  upon  bank  deposits  passing  by 
will  or  inheritance  is  in  some  sense  "dou- 
ble taxation,"  it  is  not  obnoxious  to  any 
constitutional  principle  involved  in,  or  gov- 
erning, the  inheritance-tax  law.  As  the 
property  is  deemed  to  be  here  so  as  to  be 
controlled  by  our  laws  in  its  devolution, 
those  who  acquire  title  to  it,  through  the 
operation  of  our  laws  relating  to  the  es- 
tates of  deceased  persons,  must  take  the 
benefits  charged  with  the  burdens  imposed 
by  those  laws.  "The  fact  that  two  states, 
dealing  each  with  its  own  law  of  succes- 
sion, both  of  which  the  plaintiff  in  error 
has  to  invoke  for  her  rights,  have  taxed 
the  right  which  they  respectively  confer, 
gives  no  cause  for  complaint  on  constitu- 
tional grounds."  Blackstone  v.  Miller,  188 
U.  S.  189,  206,  207,  47  L.  ed.  439,  445,  446, 
23  Sup.  Ct.  Rep.  277.  The  fact  that  the 
property  may  be  subject  to  a  similar  bur- 
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den  in  another  state  doe*  not  deprive  this 
state  of  its  power  to  impose  the  tax  here 
upon  the  property  which  passes  by  inherit- 
ance or  by  will  under  our  laws.  The  ma- 
terial inquiry  relates  to  the  legality  of  the 
tax  in  this  jurisdiction.  "The  fact  that  the 
plaintiffs'  ice,  stored  in  this  state,  has  been 
taxed  to  them  in  Massachusetts,  and  that 
they  have  paid  the  tax  there,  is  immaterial. 
The  question  is:  Is  it  rightfully  and 
legally  taxable  here?  If  it  is,  then  its  tax- 
ation in  another  state  does  not  render  its 
taxation  here  wrongful  and  illegal."  Wink- 
ley  V.  Newton,  67  N.  H.  80,  82,  36  L.B.A. 
766,  36  Atl.  610,  612.  The  legislature  did 
not  intend  to  impair  tlie  effectiveness  of  the 
inheritance-tax  law  by  making  its  operation 
dependent  upon  the  action  or  nonaction  of 
other  states  with  reference  to  personal  prop- 
erty of  resident  decedents,  which  might 
have  a  physical  situs  therein;  and  there 
is  no  constitutional  provision  limiting  the 
power  of  the  legislature  to  make  a  collateral- 
inheritance  tax  applicable  to  all  property 
passing  under  our  laws.  Thompson  v.  Kid- 
der, 74  N.  H.  89,  65  Atl.  392.  It  is  inexact 
and  misleading  to  say  that  this  result  sanc- 
tions double  taxation,  which  the  policy  of 
this  state  does  not  tolerate.  Whether  the 
burden  imposed  by  the  inheritance  law  is 
properly  called  a  tax,  it  is  unnecessary  to 
inquire;  for,  if  it  is,  the  legislature  has  not 
attempted  to  impose  more  than  a  single 
tax  on  the  property  of  a  decedent  passing 
collaterally  under  our  laws.  If  some  other 
state  makes  a  claim  to  the  property  under 
its  tax  laws  and  for  the  support  of  its  in- 
stitutions, the  exercise  of  such  power,  wheth- 
er rightful  or  wrongful,  does  not  make  the 
exercise  of  similar  power  by  this  state,  for 
the  support  of  its  institutions,  illegal  on 
the  ground  of  double  taxation.  The  two 
burdens  are  created  by  two  different  and 
independent  states,  for  wholly  different  local 
purposes,  and  are  as  distinct  and  as  irrele- 
vant the  one  to  the  other,  on  the  question 
of  double  taxation,  as  were  the  two  taxes 
assessed  upon  the  plaintiffs'  ice  in  Winkley 
V.  Newton,  supra.  This  result  is  also  in  ac- 
cord with  the  general  trend  of  the  authori- 
ties upon  the  subject.  As  said  in  Re  Hart- 
roan,  70  N.  J.  Eq.  664,  667.  62  Atl.  560: 
"The  great  weight  of  authority  favors  the 
principle  adopted  by  the  New  York  court  of 
appeals,  holding  that  the  tax  imposed  is  on 
the  right  of  succession  under  a  will,  or  by 
devolution  in  case  of  intestacy,  and  that, 
as  to  personal  property,  its  situs,  for  the 
purpose  of  a  legacy  or  succession  tax,  is  the 
domicil  of  the  decedent,  and  the  right  to 
its  imposition  is  not  affected  by  the  statute 
of  a  foreign  state,  which  subjects  to  simi- 
lar taxation  such  portion  of  the  personal 
estate  of  any  nonresident  teblator  or  intes 
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tate  as  he  may  take  and  leave  there  for 
self-keeping,  or  until  it  should  suit  bis  con- 
venience to  carry  it  away."  In  addition  to 
cases  already  cited,  see  Hopkins's  Appeal, 
77  Conn.  644,  60  Atl.  657 ;  Bridgeport  Truat 
Co.'s  Appeal,  77  Conn.  657,  60  Atl.  662; 
Re  Swift,  137  N.  Y.  77,  18  L.R.A.  709,  32 
N.  E.  1096;  Re  Houdayer,  150  N.  Y.  37,  34 
L.R.A.  236,  66  Am.  St.  Rep.  642,  44  N.  E. 
718;  Stete  v.  Dalrymple,  70  Md.  294,  3  L. 
R.A.  372,  17  Atl.  82;  Eidman  v.  Martineis, 
184  U.  S.  678,  681,  46  L.  ed.  697,  700,  22 
Sup.  Ct.  Rep.  616;  Dos  Passos,  Inheritance 
Tax  Law,  {  29;  Dicey,  Confl.  L.  682  et  seq. 
But  see  Re  Joyslin,  76  Vt.  88,  56  Atl.  281. 
Exception  overruled;  appeal  sustainedL 

All  concur. 


UNITED  STATES  CIRCUIT  COURT  OF 
APPEALS,  SIXTH  CIRCUIT. 

AACHEN  &  MUNICH  FIRE  INSURANCE 
COMPANY,  Plff.  in  Err., 

V. 

J.    STANLEY    MORTON,    Admr.,    etc..    of 
John  H.  Graham. 

(—  C.  C.  A.  — ,  156  Fed.  654.) 

Limitation  of  actions  —  breach  of  con- 
tract —  when  begins  to  run. 

The  statute  of  limitations  begins  to  run 
against  liability  for  wrongfully  assigning 
a  policy  of  insurance  which  was  attempted 
to  be  canceled  by  a  separate  paper  under 
the  claim  that  it  was  lost,  in  which  assured 
undertook  to  surrender  the  policy  if  found, 
at  the  time  of  the  assignment,  and  not  at 
the  time  judgment  is  recovered  thereon  by 
the  assignee  against  the  insurer. 

(November  15,  1907.) 


Case  ffote.  —  Does  statute  of  limitations 
commence  to  run  at  the  time  of 
hreach  of  contract,  or  at  the  time  ac- 
tual damages  are  sustained  in  conse- 
quence thereof? 

This  note  is  intended  to  cover  all  eases 
where  the  action,  whether  in  form  e»  oo*- 
tractu  or  ex  delicto,  grew  originally  out  of 
the  breach  of  a  contract,  express  or  implied, 
and  includes,  therefore,  cases  where  the 
breach  consisted  of  the  negligent  manner  in 
which  the  defendant  attempted  to  perform 
his  contract,  giving  the  plaintiff  the  option 
to  sue  on  contract  or  in  tort,  as  well  as 
cases  where  the  breach  consisted  of  the  en- 
tire failure  to  perform,  giving  the  plain- 
tiff only  a  right  to  sue  on  contract.  It  ex- 
cludes all  cases  arising  originally  from  a 
tort,  whether  the  action  was  in  form  fx 
delicto,  or  ex  contractu  based  on  the  waiver 
of  the  tort,  and  an  election  to  sue  upon  the 
implied  contract.    Those  cases  are  also  ex- 
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ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  Division  of  the 
Western  District  of  Michigan  to  review  a 
judgment  in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  the  wrong- 
ful assignment  of  an  insurance  policy.  Af- 
firmed. 

Statement  by  Iiurton,  Circuit  Judge: 
The  Aachen  &  Munich  Fire  Insurance 
Company,  a  foreign  corporation  doing  busi- 
ness in  Michigan,  insured  against  loss  by 
fire  a  certain  hotel  building  and  furniture 
therein  situated  in  that  state,  and  owned 
by  a  Michigan  corporation  known  as  the  "St. 
Joseph  Hotel  Company."  This  contract  of 
insurance  bore  date  of  July  17,  1897,  and 
covered  the  risic  for  one  year,  unless  sooner 
terminated  by  cancelation,  as  provided  by 
the  policy.  Attached  to  the  policy  was  a 
slip  providing,  "Loss,  if  any,  payable  to 
Andrew  Crawford  and  John  H.  Graham,  as 


their  interest  may  appear."  Thfse  persons 
were  at  the  time  mortgagees  and  stoclchold- 
ers.  February  28,  1898,  notice  was  given 
to  the  hotel  company  and  to  said  Crawford 
and  Graham  of  an  intention  to  cancel  the 
policy.  On  March  3,  1898,  the  unearned 
part  of  the  premium  was  accordingly  re- 
turned to  the  hotel  company,  but  the  policy 
was  not  actually  delivered  up,  because  it 
had  been  lost  or  misplaced.  In  consequence 
of  this  fact  an  agreement  in  the  following 
words  and  figures  was  made  and  delivered 
to  the  insurer: 

Policy  No.  61,251. 

Return  Premium,  $17.75. 

Agency  at  Benton  Harbor,  State  of  Mich- 
igan. 

In  consideration  of  seventeen  and  76-100 
dollars  to  us  paid,  the  receipt  whereof  is 
hereby  acknowledged,  we  hereby  surrender, 
release,  and  relinquish  all  our  rights,  title, 


eluded  which  turn  on  the  question  whether 
the  statute  of  limitations  is  tolled  because 
the  person  suffering  the  damages,  for  some 
reason  due  to  himself,  or  because  of  the 
fraudulent  concealment  of  the  defendant, 
has  been  unable  to  discover  that  a  cause  of 
action  exists  in  his  favor.  Those  cases 
which  consider  the  question  as  to  when  the 
statute  of  limitations  commences  to  run 
against  an  attorney  for  negligence  or  mis- 
conduct in  the  performance  of  professional 
duties  have  been  gathered  in  a  case  note  to 
Fortune  v.  English,  12  L.R.A.(N.S.)    1005. 

It  is  conceded  by  practically  all  the  au- 
thorities that  in  cases  of  breach  of  contract 
the  statute  of  limitations  begins  to  run 
against  the  right  of  the  person  damaged  to 
recover,  from  the  time  of  the  breach,  and 
not  from  the  time  actual  damages  are  sus- 
tained in  consequence  thereof. 

A  leading  case  on  this  subject  is  Argall 
▼.  Bryant,  1  Sandf.  98,  where  the  publish- 
ers of  a  newspaper  negligently  made  an  er- 
roneous publication  of  a  notice  of  the  for- 
mation of  a  limited  partnership,  resultin,<^, 
several  years  thereafter,  in  a  heavy  loss  to 
one  of  the  partners;  and  it  was^  held,  in  an 
action  against  the  publishers  for  the  re- 
sulting damages,  that  the  statute  of  lim- 
itations began  to  run  at  the  time  the  error 
was  committed,  and  not  from  the  time  it 
was  discovered  or  the  damages  accrued. 

A  case  cited  frequently  in  connection  with 
the  above  case  is  Bank  of  Utioa  v.  Childs, 
6  Cow.  238,  where  a  bank  holding  a  note 
for  collection,  because  of  the  failure  of  its 
notary  to  charge  a  prior  indorser  by  giving 
notice  of  its  nonpayment,  was  compelled  to 
answer  in  damages  to  the  holders  of  the 
note;  and  it  was  held,  in  an  action  of  as- 
sumpsit by  the  bank  against  the  notary, 
that  the  cause  of  action  arose  immediately 
on  the  omission,  and  not  at  the  time  the 
bank  was  compelled  to  pay  the  damages. 

So,  in  Manning  v.  Perkins,  86  Me.  419, 
20  Atl.  1114,  where  an  action  was  brought 
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to  recover  damages  resulting  from  the  de- 
fendant's breach  of  an  agreement  whereby 
the  plaintiff  was  to  prosecute  certain  claims 
for  him,  the  court  said:  "The  statute  of 
limitations  commenced  to  run  from  the  time 
when  the  cause  of  action  accrued.  That 
was  at  the  time  of  the  breach  of  agree- 
ment by  the  defendant.  That  moment  the 
plaintiffs  could  have  brought  their  action 
against  the  defendant.  More  than  nine 
years  intervened  before  the  commencement 
of  this  action.  'If  the  action  rests  on  a 
breach  of  contract,  it  accrues  as  soon  as  the 
contract  is  broken,  although  no  injury  re- 
sults from  the  breach  until  afterwards.' " 

To  the  same  efTect  are  Everett  v.  O'Leary, 
90  Minn.  154,  95  N.  W.  901  (breach  of  con- 
tract to  insure  property  against  loss  by 
fire)  ;  Crowley  v.  Johnston,  96  App.  Div. 
319,  89  N.  Y.  Supp.  258  (failure  of  attor- 
ney to  record  mortgage,  in  consequence  of 
which  another  mortgage  obtained  priority)  ; 
Campbell  v.  Culver,  56  App.  Div.  691,  67 
N.  Y.  Supp.  469  (real  estate  agent's  breach 
of  contract  in  failing  to  pay  taxes,  whereby 
owner  was  compelled,  subsequently,  to  re- 
deem and  recover  the  property) ;  Compton 
V.  Heissenbuttel,  2  Misc.  340,  21  N.  Y. 
Supp.  965,  Reversing  1  Misc.  81,  20  N.  Y. 
Supp.  402  (breach  of  agreement  to  pay  the 
wharfage  of  chartered  boat  at  the  place  of 
destination,  to  the  owner  or  lessee  of  the 
wharf)  ;  Sinclair  v.  Bank  of  South  Caro- 
lina, 2  Strobh.  L.  344  (loss  to  indorsee  of 
a  note  because  of  failure  of  bank  with  whom 
it  had  been  left  for  collection  properly  to 
notify  indorser  of  nonpayment)  ;  Bettley  v. 
Faulkner,  3  Barn.  &  Aid.  288  (sale  of  win- 
ter wheat  instead  of  spring  wheat  to  plain- 
tiff, who  was  compelled  to  answer  in  dam- 
ages to  his  vendee)  ;  Robertson  v.  Lovett, 
11  N.  S.  250  (breach  of  contract  in  deliv- 
ering an  altered  policy  of  marine  insurance 
to  plaintiff). 

In  Lehigh  Coal  &  Nav.  Co.  v.  Blakeslee, 
180  Pa.  13,  69  Am.  St.  Rep.  788,  41  Atl, 
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and  interest  in  policy  No.  61,251  of  the 
Aachen  &  Munich  Insurance  Company  of 
Aix-la-Chappelle,  issued  at  its  Benton  Har- 
bor agency,  and  all  advantages  to  be  derived 
therefrom;  and,  the  said  policy  having  been 
lost  or  mislaid,  we  agree  to  make  no  claim 
whatever  for  any  loss  or  damage  on  which 
the  said  company  would  be  liable  under  said 
policy,  and  to  return  said  policy  (if  the 
same  should  be  found)  to  the  said  company 
forthwith,  and  without  further  compensa- 
tion; and  we  certify  that  said  policy  has 
not  been  assigned  or  transferred  in  any  man- 
ner whatsoever. 

Dated  March   3,   1898. 

hotel  St.  Joseph  Company, 

Per  S.  J.  Morton,  Assured. 

J.  H.  Graham, 

A.  Crawford, 

Mortgagees. 

On  or  about  July  10,  1898,  the  hotel  was 
destroyed  by  fire.  On  January  13,  1898,  the 
policy,   which   in   the   meantime   had   been 


found,  was  assigned  by  the  hotel  company 
and  by  Crawford  and  Graham  to  one  H.  G. 
Stone,  a  citizen  of  Illinois.  On  January  15, 
1898,  Stone,  the  assignee,  brought  suit  in  a 
circuit  court  of  the  state  of  Illinois  against 
the  insurer  in  the  name  of  Crawford  and 
Graham  for  the  use  of  said  Stone.  The  in- 
surance company  appeared  and  set  up  the 
cancelation  of  the  policy  as  a  defense,  and, 
upon  a  trial,  there  was  a  judgment 
for  the  defendant.  The  cause  was  thereupon  ' 
taken  by  appeal  prayed  and  allowed  the 
said  Graham,  Crawford  having  died,  to  the 
appellate  court  of  the  first  district  of  the 
state  of  Illinois,  which  court  reversed  the 
judgment  of  the  circuit  court  and  entered 
judgment  against  the  insurance  company  for 
the  full  amount,  with  interest  and  costs. 
This  judgment  was  affirmed  by  the  supreme 
court  of  the  state  of  Illinois  on  October  '^5, 
1902.  The  judgment  was  thereupon  paid, 
together  with  costs  and  the  expenses  of  the 
litigation.  On  January  17,  1906,  this  suit 
was  started  against  the  said  Graham,  aa- 


992,  where  a  person  in  good  faith  guaran- 
teed a  signature  to  an  irrevocable  power  of 
attorney  to  transfer  certain  shares  of  stock 
of  plaintiff,  but  which  in  fact  was  a  for- 
gery, it  was  held,  in  an  action  of  assumpsit 
on  the  guaranty  by  the  plaintiff,  who,  hav- 
ing relied  on  the  guaranty,  transferred  the 
stock  and  was  compelled  afterwards  to  make 
a  settlement  with  the  real  owners  of  the 
stock,  that  the  implied  promise  of  the  guar- 
antor was  broken  when  it  was  made,  giving 
immediate  right  of  action;  and  therefore 
the  statute  of  limitations  would  run  from 
the  date  of  the  guaranty. 

In  McLure  v.  Melton,  34  S.  C.  377,  13 
L.R.A.  723,  27  Am.  St.  Rep.  820,  13  S.  E. 
615,  it  was  held  that  an  action  cannot  be 
maintained  upon  a  simple  contract  to  re- 
lieve property  from  the  lien  of  a  judgment 
after  the  expiration  of  six  years,  although 
one  entitled  to  benefit  by  the  obligation  is 
not  damaged  by  its  breach  in  having  to  pay 
the  judgment  himself,  until  after  the  ex- 
piration of  that  time. 

In  Pennsylvania  Co.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  144  111.  197,  33  N.  E.  415,  Affirming 
44  111.  App.  132,  where  an  action  on  the 
case  was  brought  against  a  connecting  car- 
rier for  an  alleged  neglect  of  duty  properly 
to  bill,  direct,  and  transport  goods  delivered 
to  it  by  the  plaintiff,  it  was  contended  that 
the  action  was  one  to  recover,  as  in  case  of 
breach  of  duty  on  the  part  of  the  defend- 
ant, to  indemnify  the  plaintiff  for  money 
it  was  compelled  to  pay  by  process  of  law; 
and  the  statute  of  limitations  would  not  be- 
gin to  run  until  the  plaintiff  paid  the  judg- 
ment recovered  against  it  for  the  loss  of 
the  goods.  The  court,  however,  refused  to 
concur  in  this  view,  saying  that  the  action, 
as  was  apparent  frora  the  declaration  and 
the  evidence  introduced  to  support  it,  was 
based  solely  on  the  breach  of  duty  imposed 
upon  the  defendant  when  it  as  a  common 
15  L.RJ^.(N.S.) 


carrier  received  the  goods  and  undertook  to 
ship  and  deliver  the  same;  and  thus  it  was 
held  that  the  statute  of  limitations  began 
to  run  from  the  time  the  goods  were  deliv- 
ered to  the  connecting  line,  misdirected,  and 
not  at  the  time  when  the  plaintiff  was,  by 
law,  compelled  to  pay  for  the  loss  of  the 
goods. 

A  case  instructive  on  this  point  is  M'Ker- 
ras  V.  Gardner,  3  Johns.  137,  where  it  was 
held  that  an  action  for  damages  for  defend- 
ant's failure  to  remove  his  goods  from  a 
store  by  a  certain  time,  as,  per  agreement, 
he  was  required  to  do,  accrued  at  the  time 
he  neglected  to  remove  the  goods,  and  not 
when,  more  than  three  years  subsequently, 
plaintiff  was  compelled  to  pay  damages  to 
his  vendee  for  delay;  and  thus,  the  action 
having  accrued  at  that  time,  it  should  have 
been  set  off  in  a  suit  on  a  note  by  defend- 
ant against  the  plaintiff,  although  that  suit 
was  commenced  before  the  plaintiff  himself 
was  held  liable  in  damages  to  the  .vendee  of 
the  store. 

In  Rankin  v.  Woodworth,  3  Penr.  A.  W. 
48,  it  was  held  that  the  statute  of  limita- 
tions began  to  run,  so  as  to  bar  an  action 
on  a  contract  to  complete  a  certain  work, 
from  the  time  when  the  work  was  to  have 
been  completed,  and  not  from  the  time  when 
the  plaintiff  had  received  actual  damage 
from  the  imperfect  execution  of  the  work. 

In  Ellis  v.  Kelso,  18  B.  Mon.  296,  where  a 
clerk  made  a  negligent  or  fraudulent  entry 
upon  the  books  of  his  employers  whereby  a 
subsequent  loss  accrued  to  them,  it  was  held, 
in  an  action  on  the  case  for  damages,  that 
the  cause  of  action  against  him  accrued  on 
the  date  of  the  entry,  and  not  on  the  day 
when  the  firm  was  held  responsible  for  the 
appropriation.  The  court,  in  this  case,  took 
occasion  to  say:  "The  apparent  hardship 
resulting  from  the  application  of  this  con- 
struction of  the  statute  to  the  facts  of  this 


Digitized  by 


Google 


1907. 


AACHEN  &  M.  F.  IKS.  CO.  ▼.  MORTON. 


159 


signee  of  the  said  policy  and  plaintiff  in 
tlie  said  Illinois  suit,  to  recover  from  iiim 
the  amount  of  the  said  Illinois  judgment, 
together  with  costs,  interests,  and  expenses 
of  the  said  litigation.  The  opinions  of  both 
the  Illinois  courts,  by  agreement,  are  made 
a  part  of  each  count  in  the  declaration.  Gra- 
luun  meantime  died,  and  the  suit  was  re- 
fived  against  his  administrator.  A  de- 
murrer to  the  plaintifTs  amended  declara- 
tion was  sustained  and  judgment  rendered 
for  the  defendant.  l<'rora  this  judgment,  the 
insurance  company  has  sued  out  this  writ  of 
error. 

Argued  before  Lurton,  Severens,  and  Rich- 
ards, Circuit  Judges. 

Messrs.  Kingsley  &  Wicks  and  Robert 
M.  Chamberlain,  for  plaintiff  in  error: 

A  cause  of  action  accrues  when  there  co- 
exists a  demand  capable  of  present  enforce- 
ment, a  suitable  party  against  whom  it  may 
be  then  enforced,  and  a  party  in  being  who 
has  a  present  right  to  enforce  it. 


Wallace  v.  Swepston,  74  Ark.  520,  109 
Am.  St.  Rep.  94,  86  S.  W.  398;  Stehn  y. 
Hayssen,  124  Wis.  583,  102  N.  W.  1074. 

The  statute  of  limitations  does  not  begin 
to  run  where  there  is  an  ambiguity  or  latent 
evil  in  a  supposed  obligation,  until  such 
latent  evil  or  ambiguity  is  brought  to  light. 

Cooper  V.  Deal,  114  Mo.  527,  22  S.  W. 
31. 

Where  the  cause  of  action  is  based  on  con- 
sequential, as  distinguished  from  direct, 
damages,  and  involves  an  act  which  might 
have  proved  harmless,  the  cause  of  action 
must  be  taken  as  accruing,  not  at  the  time 
the  act  was  done,  but  only  upon  the  subse- 
quent occurrence  of  the  real  damages. 

"Limitation  of  Actions,"  10  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  200;  Bonomi  v.  Back- 
house, 0  H.  L.  Cas.  503 ;  Steel  v.  Bryant,  49 
Iowa,  116;  Wabash  County  v.  Pearson,  120 
Ind.  426,  16  Am.  St.  Rep.  326,  22  N.  E. 
134;  Hotard  v.  Texas  &  P.  R.  Co.  36  La. 
Ann.  450;  Ludlow  v.  Huds<Hi  River  R.  Co. 
6  Lans.  128;  Sterrett  v.  Northport  Min.  & 


case  is  mitigated  in  a  great  degree  by  the 
consideration  that  the  appellant  has  failed 
to  account  satisfactorily  for  his  delay  in 
commencing  this  proceeding  after  his  lia- 
bility to  Hurt  had  been  asserted,  and,  in- 
deed, after  it  had  been  established  by  a  ver- 
dict and  judgment,  although  some  attempt 
was  made  to  explain  the  delay  by  showing 
that  the  appellee  was  temporarily  absent 
from  the  state  a  short  time." 

However,  in  Douglas  v.  Elkins,  28  N.  H. 
26,  where  the  defendant  failed  to  indorse 
on  a  note  the  amount  of  two  other  notes 
given  in  part  payment  of  the  first  note,  and 
plaintiff  was  thereby  compelled,  several 
days  thereafter,  to  pay  the  full  amount  of 
the  first  note  to  an  innocent  purchaser,  it 
was  held  that  a  cause  of  action  accrued  to 
plaintiff  against  the  defendant  at  the  time 
he  was  damnified, — that  is,  at  the  time  he 
was  compelled  to  pay  the  note. 

Breach  of  contract  to  pay  debt  of  another. 

So,  where  the  breach  of  contract  is  one 
for  the  paj'ment  to  a  third  person  of  an  ex- 
isting debt  of  the  promisee,  or  a  debt  of  a 
.firm  of  which  the  promisee  was  a  member, 
and  thus  is  not  a  contract  of  indemnity, 
the  statute  of  limitations  begins  to  run 
from  the  time  the  debt  is  due,  and  not  from 
the  time  the  promisee  is  compelled  to  pay 
it;  since  the  obligation  of  the  promisor  is 
to  pay  the  debt  when  due,  and  not  when  the 
promisee  is  damnified. 

Thus,  in  Rowsey  v.  Lynch,  61  Mo.  560, 
where  a  firm  entered  into  a  written  stipula- 
tion with  an  outgoing  member  to  become 
liable  for  former  debts  of  the  partnership; 
and  it  appeared  that,  because  of  the  firm's 
failure  to  do  so,  suit  was  brought  against 
the  outgoing  member  of  the  firm  on  a  note 
of  the  old  firm,  judgment  obtained  thereon, 
and  his  property  sold  to  satisfy  it, — it  was 
15  L.RA.(N.S.) 


held,  in  an  action  on  the  stipulation,  that, 
since  this  was  not  a  contract  of  indemnity, 
but  rather  an  affirmative  contract  to  pay 
certain  sums  of  money  at  specified  times, 
the  plaintiff's  right  of  action  in  this  case 
existed  at  least  by  the  time  the  note  was 
brought  to  judgment,  if  not  before;  and 
therefore  this  action,  not  having  been 
brought  within  ten  years  from  that  time, 
was  barred  by  the  statute  of  limitations. 

This  was  also  recognized  in  Ham  v.  Hill, 
29  Mo.  275,  where  a  bond  was  given  to  a 
retiring  partner  to  pay  the  firm  debts. 

In  Patterson  v.  Colmer,  4  Sadler  (Pa.) 
138,  6  Atl.  758,  where,  in  a  sale  of  land,  the 
defendant  agreed,  as  part  of  the  purchase 
price,  to  pay  a  debt  of  the  vendor,  it  was 
held,  in  an  action  to  recover  the  money  al- 
leged to  be  due  upon  his  failure  to  do  so, 
that,  the  contract  being  one  to  pay  the  debt 
presently,  the  statute  of  limitations  would 
at  least  run  from  the  time  the  debt  was 
due,  and  thus  not,  as  the  attorney  alleged, 
from  the  time  the  plaintiff  himself  was 
compelled  to  pay. 

To  the  same  effect,  Crofoot  y.  Moore,  4 
Vt.    204     (promise    to    pay    certain    notes    * 
signed  by  promisee  and  another). 

In  O'Connor  v.  yEtna  L.  Ins.  Co.  67  Neb. 
122,  93  N.  W.  137,  where  the  defendant, 
through  its  agent,  agreed  to  pay  off  a  prior 
mortgage,  and,  by  negligently  paying  to  a 
wrong  party,  failed  to  do  so,  it  was  held, 
in  an  action  to  recover  damages,  that  the 
statute  of  limitations  began  to  run  from 
the  time  of  the  breach  of  the  contract, — 
or,  at  least,  from  the  time  it  was  discov- 
ered that  payment  had  been  made  to  the 
wrong  party, — ^and  not  from  the  time  when 
this  prior  mortgage  was  foreclosed.  It  will 
be  observed  that  the  theory  of  the  action 
here  was  for  damages  resulting  from  the 
negligent  performance  of  a  contractual  duty. 
On  rehearing,  and  M  reported  ^  67  Neb. 
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Smelting  Co.  30  Wash.  164,  70  Pac.  266; 
Allen  T.  Stephens.  102  Ga.  506,  29  S.  E.  443; 
Hempsted  v.  Cargill,  46  Minn.  118,  48  N. 
W.  568;  State  use  of  Cardin  t.  McClellan, 
113  Tenn.  616,  86  S.  W.  267;  Wood,  LimiU- 
tion  of  Actions,  g  178;  6  Current  Law,  1906, 
No.  2,  note  69,  p.  472. 

Until  the  judgment  of  the  circuit  court  in 
Illinois  was  reversed  by  the  intermediate 
court  of  appeals  in  March,  1902,  no  cause  of 
action  had  accrued  to  the  insurance  com- 
pany. 

Hawley  t.  Simons,  74  III.  App.  222;  Bank 
of  United  States  v.  Bank  of  Washington,  6 
Pet.  8,  8  L.  ed.  299. 

Messrs.  May,  Denby,  &  Webster  also  for 
plaintiff  in  error. 

Mr.  G.  M.  Valentine,  for  defendant  in 
error : 

A  plaintiff's  ignorance  of  his  cause  of 
action  does  not  extend  the  time  within 
which  suit  may  be  brought. 

19  Am.  &  Eng.  Enc.  Law,  p.  213 ;  Troup  v. 
Smith,  20  Johns.  33;  Leonard  v.  Pitney,  5 


Wend.  30;  Allen  v.  Mille,  17  Wend.  202; 
Lattin  v.  Gillette,  95  Cal.  317,  29  Am.  St. 
Rep.  lis,  30  Pac.  645;  Adams  v.  Ipswich, 
116  Mass.  670;  Merchants'  Nat.  Bank  t. 
Spates,  41  W.  Va.  27,  56  Am.  St.  Rep.  828. 
23  S.  E.  681 ;  Fee  v.  Fee,  10  Ohio,  469,  36 
Am.  Dec.  103 ;  Davis  v.  Boyett,  120  Ga.  649, 
66  L.R.A.  258,  102  Am.  St  Rep.  118.  48 
S.  E.  185;  Smith  v.  Bishop,  9  Vt.  110,  31 
Am.  Dec.  607 ;  Lexington  Life,  F.  A,  M.  Ins. 
Co.  V.  Page,  17  B.  Mon.  412,  66  Am.  Dec. 
165;  State  ex  rel.  Graham  v.  Walters.  31 
Ind.  App.  77,  99  Am.  St.  Rep.  244,  66  N.  E. 
182;  Jenks  v.  Hart  Cedar  &,  Lumber  Co. 
143  Mich.  449,  114  Am.  St.  Rep.  673,  106 
N.  W.  1119;  Wilcox  v.  Plummer,  4  Pet.  172. 
7  L.  ed.  821;  Phelps  v.  Elliott,  29  Fed.  53; 
Jones  V.  Perkins,  76  Fed.  82;  Goodridge  v. 
Union  P.  R.  Co.  35  Fed.  36;  Wood  v.  Car- 
penter, 101  U.  S.  135,  25  L.  ed.  807. 

The  running  of  the  statute  did  not  depend 
upon  the  result  of  other  suits. 

Thayer  v.  Kansas  Loan  &  T.  Co.  41  O.  C. 
A.  106,  100  Fed.  901. 


129,  99  N.  W.  845,  the  court  took  a  diifer- 
ent  view  of  the  case;  and  it  appears  here 
that  the  contract  of  the  defendant  was  not 
only  to  pay  off  and  discharge  this  former 
mortgage,  but  also  to  "keep  and  save  the 
mortgagor  free  and  harmless  from  the 
same."  In  fact,  part  of  the  contract  was 
a  contract  of  indemnification ;  and  it  was 
on  this  ground  that  the  court  reversed  its 
former  decision,  holding  here  that,  even  if 
the  plaintiff's  right  to  recover  for  the  breach 
of  the  contract  to  pay  off  the  note  and  mort- 
gage was  barred,  it  would  have  no  substan- 
tial effect  on  his  right  to  recover  in  this 
action. 

But  in  Enos  v.  Anderson  (Colo.)  93  Pac. 
475,  where,  in  consideration  for  certain 
property  conveyed  to  them,  defendants 
agreed,  as  part  payment,  to  discharge  cer- 
tain notes  of  plaintiff,  and,  because  of  their 
iailure  to  do  so,  plaintiff  was  compelled  to 
pay  the  notes,  it  was  said,  in  an  action  to 
recover  the  amount  so  paid,  that  the  stat- 
ute of  limitations  did  not  begin  to  run  until 
plaintiff  was  required  to  pay  the  notes. 

So,  in  Bexar  Bldg.  &  L.  Asso.  v.  Newman 
(Tex.  Civ.  App.)  25  S.  W.  461,  the  court 
seems  to  recognize  that  the  statute  of  lim- 
itations does  not  begin  to  run  against  one 
whose  note  has  been  assumed  by  another 
until  damage  has  resulted  from  its  nonpay- 
ment. 

Negligence  of  abstracters. 

The  question  as  to  whether  the  statute  of 
limitations  begins  to  run  at  the  time  of 
the  breach  of  the  contract,  or  at  the  time 
the  actual  damages  are  sustained,  arises 
frequently  in  connection  with  the  services 
of  abstracters  or  examiners  of  title;  and  it 
has  been  universally  held  that  the  right  of 
action  against  an  abstracter  or  examiner  of 
titles  for  making  an  incorrect  report  or  ab- 
16  i;.,B.A,<NJS.) 


stract  of  titles  accrues  when  the  examina- 
tion of  the  title  is  reported  or  the  abstract 
delivered;  and  the  statute  of  limitations 
runs  frtHn  that  time,  and  not  from  the  time 
the  damages  accrue. 

A  well-considered,  and  probably  the  lead- 
ing, case  on  this  phase  of  the  question,  is 
Russell  &  Co.  v.  Polk  County  Abstract  Co. 
87  Iowa,  233,  43  Am.  St.  Rep.  381,  54  N.  W. 
212,  where,  after  holding  that  an  action 
brought  by  the  purchaser  of  a  mortgage 
for  damages  sustained  in  having  to  pay  a 
prior  judgment  lien  because  of  a  defective 
abstract  furnished  by  the  defendant  was  an 
action  on  the  contract,  and  not  for  tort, 
the  court  held  that  the  statute  of  limita- 
ions  begins  to  run  against  the  right  to  sue 
an  abstract  maker  for  errors  in  the  ab- 
stract made  by  him,  from  the  time  the  ab- 
stract is  furnished,  and  not  from  the  time 
the  damage  occurs.  In  this  case,  although 
there  was  a  statute  providing  that  in  an 
action  for  relief  on  the  ground  of  fraud 
or  mistake  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  fraud  or  mis- 
take has  been  discovered,  the  petition  was 
without  allegation  bringing  the  case  within 
its  provisions;  and  hence  the  court  could 
inquire  only  when  the  cause  of  action  ac- 
crued, without  reference  to  its  being  ground- 
ed on  fraud  or  mistake. 

Another  case  frequently  cited  is  Lattin  v. 
Gillette,  95  Cal.  317,  29  Am.  St.  Rep.  115. 
30  Pac.  454,  where  the  defendants  were  em- 
ployed by  plaintiff  to  examine  the  title  of 
certain  property,  and,  because  of  their  n^- 
ligence  in  the  examination  and  report  upon 
the  condition  of  the  title,  plaintiff  was  sub- 
jected to  the  expense  of  defending  suit, 
and,  besides,  was  deprived  of  half  the 
property.  It  was  held,  in  an  action  to 
recover  damages  sustained,  that  the  stat- 
ute of  limitations  began  to  run  from 
the    time    of    giving    the    report,    and    not 
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The  statute  runs  from  the  time  the  act 
complained  of  as  causing  the  injury  waa 
committed,  and  not  from  the  time  of  the 
damage  or  discovery  of  the  injury. 

Bartlett  ▼.  Builene,  23  Kan.  612;  Craw- 
ford T.  Gaulden,  33  Ga.  173;  Douglas  ▼.  Cor- 
ry,  46  Ohio  St.  349,  15  Am.  St.  Rep.  604, 
21  N.  E.  440;  Kerns  v.  Schoonmaker,  4  Ohio, 
331,  22  Am.  Dec.  757 ;  Denton  v.  Embury,  10 
Ark.  234;  Bank  of  Hartford  County  r.  Wat- 
erman, 26  Conn.  324  j  Wood  v.  Currey,  67 
Cal.  209;  Troup  t.  Smith,  supra;  Argall  ▼. 
Bryant,  1  Sandf.  98;  Howell  t.  Toung,  5 
Bam.  &  C.  259 ;  Short  v.  M'Carthy,  3  Barn.  &, 
Aid.  626;  Northrop  v.  Hall,  67  N.  Y.  366, 
15  Am.  Rep.  501 ;  Moore  v.  Juvenal,  92  Pa. 
484;  Lilly  V.  Boyd,  72  Ga.  83;  Hutcherson 
V.  Durden,  113  Ga.  987,  64  L.R.A.  811,  39 
S.  E.  496. 

Iiurton,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Two  questions  have  been  argued  as  de- 
fenses arising  under  the  demurrer  to  the 


plaintiff's  declaration:  First,  the  effect  of 
the  judgment  of  the  Illinois  court  as  rea 
judicata;  and,  second,  the  Michigan  statuta 
limiting  personal  actions  to  six  years. 
These  in  their  order. 

The  policy  of  insurance  upon  which  Gra- 
ham's suit  for  the  use  of  Stone  was  brought 
contained  the  usual  provision  that  "this 
policy  shall  be  canceled  at  any  time  at  the 
request  of  the  insured,  or  by  the  company, 
by  giving  five  days'  notice  of  such  cancela- 
tion," etc.  The  defense  made  to  the  Illinois 
suit  was  that  the  policy  had  been  effectually 
canceled  before  any  loss  had  occurred.  The 
Illinois  appellate  court  found  as  a  fact  that 
both  Graham  and  Crawford  had  an  insurable 
interest  in  the  property  insured  as  the  prop- 
erty of  the  St.  Joseph  Hotel  Company,  both 
as  mortgagees  and  as  stockholders,  and  that 
their  interest  in  the  policy  as  stockholders 
had  not  been  canceled  or  surrendered,  but 
had  been  effectually  transferred  after  loss 
to  Stone,  the  beneficial  plaintiff  in  that  suit. 
Upon  this  finding,  that  court  gave  judgment 


from  the  time  the  damages  accrued. 
The  court  said:  "Whether  the  negli- 
gence out  of  which  the  cause  of  action 
arises  is  the  breach  of  an  implied  contract, 
or  the  affirmative  disregard  of  some  posi- 
tive duty,  is  immaterial.  In  either  case 
the  liability  arises  immediately  upon  such 
breach  of  contract  or  disregard  of  duty, 
and  an  action  to  recover  the  damages  which 
are  the  measure  of  such  liability  may  be 
immediately  maintained.  The  right  to  main- 
tain the  action  is  distinguished  from  the 
measure  of  damages,  and,  although  the  entire 
damage  resulting  from  such  negligence  may 
not  have  been  sustained,  or  the  fact  that 
the  negligence  occurred  may  not  have  been 
known  until  the  right  to  a  recovery  is 
barred,  yet  the  time  within  which  an  action 
may  be  brought  is  not  thereby  prolonged. 
.  .  .  The  giving  of  this  certificate  was 
the  breach  of  their  agreement,  and  consti- 
tuted the  negligence  for  which  they  became 
liable.  No  further  or  subsequent  act  was 
done,  or  contemplated  to  be  done,  by  them 
under  their  employment.  Their  liability 
for  this  negligence,  if  any  existed,  arose  im- 
mediately; and  an  action  therefor  could 
have  been  immediately  commenced  against 
them,  and,  unless  commenced  within  two 
years  thereafter,  was  barred  by  the  statute 
of  limitations." 

Other  cases  holding  to  the  same  effect  are 
Schade  v.  Gehner,  133  Mo.  252,  34  S.  W. 
576;  Rankin  v.  Schaeffer,  4  Mo.  App.  108; 
Owen  v.  Western  Sav.  Fund,  97  Pa.  47,  39 
Am.  Rep.  794;  Provident  Ivoan  Trust  Co. 
V.  Wolcott,  5  Kan.  App.  473,  47  Pac.  8. 

Negligence  or  malpractice  of  physicians  and 
surgeons. 

The  principle  applying  to  abstracters  and 
examiners  of  titles  as  alwve  stated  is  also 
well  illustrated  in  cases  involving  breaches 
16  L.R.A.(N.8.)  11 


of  professional  duty,  or  malpractice,  by 
physicians  and  surgeons. 

Thus,  in  Coady  v.  Reins,  1  Mont.  424, 
where  the  gist  of  the  action  was  the  negli- 
gence and  unskilfulness  of  a  physician  in 
treating  a  fractured  arm,  and  not  the  injury 
or  damage  consequent  thereon,  it  was  held 
that  the  statute  of  limitations  began  to  run 
immediately  from  the  time  of  the  setting 
of  the  arm. 

So,  in  Fronce  v.  Nichols,  22  Ohio  C.  C. 
539,  where  the  damage  complained  of  was 
occasioned  by  the  malpractice  of  a  physi- 
cian, it  was  held  that  it  is  the  breach  of 
duty  that  gives  rise  to  the  action  and  causes 
it  to  accrue,  and  not  knowledge  of  the  fact 
evidenced  by  resulting  injury;  and  any  ac- 
tion brought  therefor  must  be  commenced 
within  one  year  after  the  injurious  act  com- 
plained of  18  done  or  perpetrated. 

In  Miller  v.  Ryerson,  22  Ont.  Rep.  369, 
where,  more  than  three  years  after  the  mal- 
practice of  a  physician,  who  was  a  regis- 
tered member  of  a  certain  college  of  physi- 
cians and  surgeons,  a  child  became  ferma- 
nently  deaf  and  dumb,  it  was  held  that, 
within  a  statute  to  the  effect  that  such 
phy.sicians  should  not  be  liable  to  any  ac- 
tion for  malpractice  unless  commenced  with- 
in one  year  from  the  date  of  the  termina- 
tion of  the  professional  services,  an  action 
against  the  physician  for  the  alleged  mal- 
practice was  barred  within  one  year  from 
the  time  the  services  were  rendered;  and 
the  statute  of  limitations  began  to  run  from 
that  time,  and  not  from  the  time  the  ef- 
fects of  the  treatment  developed. 

In  Fadden  v.  Satterlee,  43  Fed.  568,  where 
a  physician  was  guilty  of  negligence  in  the 
setting  and  bandaging  of  a  fractured  leg. 
the  full  period  of  the  statute  of  limitation.s 
had  run  from  the  time  of  the  termination 
of  the  physician's  services,  and  thus  plain- 
tiff's action  was  barred.     The  couvt   took 
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against  the  insurance  company  for  the  full 
amount  of  the  policy,  with  interest  and 
costs.  Upon  a  writ  of  error  to  the  supreme 
court  this  judgment  was  affirmed.  This  af- 
firmance, from  the  opinion  of  that  court,  ap- 
pears to  have  been  based  upon  the  fact  that 
findings  of  the  appellate  court  had  been 
made  a  part  of  the  judgment  of  that  court, 
thereby  leaving  open  for  review  no  question 
except  whether,  upon  the  facts  so  made  a 
part  of  the  judgment,  the  law  had  been  cor- 
rectly applied.  Upon  the  record,  as  made 
up,  that  court  also  held  that  no  propositions 
of  law  had  been  saved  under  the  practice 
of  the  court  which  would  enable  it  to  ques- 
tion the  propositions  of  law  held  by  the  ap- 
pellate court  in  behalf  of  the  plaintiffs  in  the 
lower  court.     Thus  finding  its  hands  tied. 


the  supreme  court  affirmed  the  judgment  of 
the  appellate  court  against  the  present 
plaintiff  in  error,  the  Aachen  t  Munich  Fire 
Insurance  Company.  Aachen  &  M.  F.  Ins. 
Co.  V.  Crawford,  199  III.  367,  65  N.  E.  134. 
Unless  the  plaintiff  in  error  can  escape  the 
effect  of  this  Illinois  judgment  as  an  ad- 
judication, it  is  clear  that  the  insurance 
company  cannot  recompense  itself  by  a  re- 
covery against  Graham's  administrator  in 
an  action  which  is  necessarily  grounded  up- 
on the  proposition  that  the  recovery  in  the 
Illinois  court  against  it  was  wrongful  and 
erroneous.  In  short,  it  was  adjudged  in 
that  action,  it  being  one  in  which  Graham 
was  an  actor  on  one  side  and  the  insurance 
company  upon  the  other,  that  Graham's  in- 
terest in  the  hotel  as  a  stockholder  was  in- 


occasion  to  say,  however:  "According  to 
the  averments  of  facts  in  the  petition,  it 
would  seem  that  the  negligence  and  want  of 
skill  charged  against  defendants  inhered  In 
the  setting  of  the  fracture  and  the  banda- 
ging of  the  limb,  which  were  done  on  the 
Ist  of  September.  The  statute  as  to  actions 
for  personal  injuries  begins  to  run  at  the 
time  the  injury  is  received,  although  its  re- 
sults may  not  be  then  fully  developed." 

However,  in  Gillette  v.  Tucker,  67  Ohio 
St.  106,  93  Am.  St.  Rep.  639,  65  N.  E. 
.865,  where  a  physician  operated  upon  a  pa- 
tient for  what  be  pronounced  to  be  appen- 
dicitis, and  neglected  to  remove  from  the  ad- 
dominal  cavity  a  sponge  which  he  had  placed 
therein,  this  condition  continuing  during  his 
entire  professional  relation  to  the  case,  it 
was  held  that  the  statute  of  limitations  did 
not  commence  to  run  against  the  right  to 
sue  and  recover  on  account  of  such  want 
of  skill,  care,  and  attention  until  the  case 
had  been  abandoned,  or  the  professional  re- 
lation otherwise  terminated.  It  must  be 
observed  that  In  this  case  there  was  an 
agreed  consideration  not  only  for  the  oper- 
ation itself,  but  also  for  such  treatment, 
skill,  and  care  as  might  be  necessary  there- 
after; the  obligation  on  the  part  of  the 
physician  to  use  due  care  and  diligence  to 
the  end  that  a  recovery  might  be  had  ex- 
isting as  long  as  the  relation  of  physician 
and  patient  continued.  The  court  said: 
"It  was  a  constant  and  daily  obligation  to 
use  ordinary  skill  and  care,  and  if,  by  omis- 
sion or  negligence,  he  had  left  a  foreign  sub- 
stance within  the  walls  of  the  incision  at  the 
operation,  it  behooved  him  to  afford  timely 
relief.  Neglect  of  this  duty  imposed  by  a 
continuous  obligation  was  a  continuous  and 
daily  breach  of  the  same,  and,  as  the  facts 
show,  caused  continuous,  increasing,  daily, 
and  uninterrupted  injury."  The  injurj" 
therefore  consisted,  not  so  much  in  leaving 
the  sponge  in  the  cavity,  as  negligently  con- 
tinuing it  there,  or  allowing  it  to  remain 
there,  from  day  to  day  until  he  dismissed 
her  from  his  attention ;  the  grievance  of  the 
plaintiff  being,  therefore,  not  alone  con 
fined  to  the  negligence  of  the  operation,  but 
16  L.R.A.(N.S.) 


also  in  the  painful  consequences  which  fol- 
lowed. 

Breach  of  warranty. 

Where  unsound  articles  are  sold  with  • 
warranty  of  soundness,  or  where  goods  are 
warranted  to  be  of  certain  kind  or  quality 
and  they  are  not  of  that  kind  or  quality, 
the  warranty  is  broken  as  soon  as  made; 
and  the  statute  of  limitations  commences  to 
run  against  an  action  for  the  breach  there- 
of from  that  time,  and  not  from  the  tim« 
when  the  buyer  sustains  consequential  dam- 
ages. 

Thus,  in  Baucum  ▼.  Streater,  50  N.  G. 
(5  Jones,  L.)  70,  it  was  held  that  the  stat- 
ute of  limitations  to  an  action  for  the 
breach  of  a  warranty  of  the  soundness  of  a 
slave  began  to  run  from  the  date  of  the 
contract,  and  not  from  the  time  when  the 
plaintiff  himself  was  held  liable  for  breach 
of  warranty  to  a  third  party  to  whom  he 
had  sold  the  slave. 

Cases  holding  to  the  same  effect  are 
Brackett  v.  Martens,  4  Cal.  App.  249,  87 
Fac.  410  (sale  of  fruit  trees  alleged  to  have 
been  warranted  as  merchantable) ;  Bogardus 
V.  Wellington,  27  Ont.  App.  Rep.  630 
(breach  of  warranty  in  sale  of  fruit  trees) ; 
Fairbanks,  M.  &  Co.  v.  Smith,  (Tex.  Civ. 
App.)  99  S.  W.  706,  Affirmed  in  (Tex.)  102 
S.  W.  908  (breach  of  warranty  in  sale  of 
engine  for  irrigation  purposes,  resulting  in 
subsequent  loss  of  crops)  ;  Battley  v.  Faulk- 
ner, 3  Barn.  &  Aid.  288  (sale  of  winter  wheat 
instead  of  spring  wheat,  to  plaintiff,  who 
was  compelleid  to  answer  in  damages  to  his 
vendee). 

In  Allen  v.  Todd,  6  Lans.  222,  where 
fruit  trees  were  sold  and  warranted  to  be 
20-ounce  apple  trees,  and  which  were  found. 
more  than  six  years  thereafter,  not  to  be,  it 
was  held,  in  an  action  for  breach  of  war- 
ranty, that  the  statute  of  limitations  com- 
menced to  run  at  the  time  the  sale  was 
made,  and  not  at  the  time  the  trees  bore 
fruit.  In  this  case  the  court  said,  however, 
that,  if  the  warranty  had  been  that  the 
trees  would  bear  20-aunce  apples,  the  right 
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tured,  Kod  that  the  cancelation  agreement 
did  not  effectually  cancel  the  policy  as  to 
that  interest.  The  present  action  ia  in  di- 
rect contravention  of  that  adjudication. 

But  the  learned  attorneys  who  now  rep- 
resent the  insurance  company  say  that  the 
judgment  in  that  case  is  not  conclusive  here 
under  the  averments  of  the  amended  dec- 
laration, which,  they  say,  sets  forth  a  state 
of  facts  in  respect  to  the  cancelation  agree- 
ment which  make  an  issue  which  was  not 
presented  by  the  pleadings  in  the  Illinois 
ease,  and  thus  not  then  adjudged.  These 
new  facts  are,  in  substance,  that  the  parties 
intended  that  the  stockholder's  interest  of 
Graham  and  Crawford  should  be  canceled 
and  surrendered,  and  that,  if  the  cancela- 
tion agreement,  called  the  "lost  policy  re- 


ceipt," did  not  plainly  express  this  intent, 
it  is  because  it  is  defective  in  form  and  full- 
ness. It  is  now  averred  that  Graham  active- 
ly undertook  to  fully  cancel  and  effectually 
surrender  any  benefit  "nder  said  policy  in 
every  character,  and  that  he  affirmed  and 
represented  that  the  receipt  given  for  the 
lost  policy  "was  in  manner  and  form  a  good, 
valid,  and  efficient  surrender,  discharge,  and 
cancelation  of  said  policy  and  loss  slip  at- 
tached thereto."  It  is  further  alleged  that 
that  contract  or  receipt  was  delivered  by 
him  to  the  company  "with  the  intent  to  can- 
cel and  release  all  the  interests  which  he 
had  or  claimed  to  have"  in  the  policy  or  loss 
slip. 

Assuming,  as  we  must,  for  the  purposes  of 
this  case,  that  the  "lost  policy  receipt"  did 


of  action  would  not  have  accrued  until 
the  fruit  produced  by  the  trees  proved 
different  from  the  warranty.  In  the  lan- 
guage of  the  court:  "When  defendant  de- 
livered to  the  plaintiff  the  100  trees,  he  de- 
clared them  as  being  20-ounce  apple  trees 
at  the  time  of  the  sale.  The  meaning  doubt- 
less was  that  the  trees  would  bear  20-ounce 
apples,  but  a  warranty  that  they  would  bear 
that  species  of  apples  would  be  prospective 
in  its  operation;  the  other  was  as  to  the 
then  present  description  of  the  trees.  If 
the  trees  were  not  the  kind  represented, 
the  warranty  would  be  broken  in  the  one 
case,  as  soon  as  made;  in  the  other,  not 
until  they  bore  fruit  of  a  different  kind." 

In  Taylor  v.  McMurray,  68  N.  C.  (5  Jones, 
Eq.)  357,  a  bill  to  enjoin  the  collection  of 
a  note  given  in  payment  of  negro  slaves  was 
not  filed  until  more  than  three  years  after 
discovery  that  on^  of  the  slaves  was  un- 
sound; and  it  was  held  that,  since  an  action 
of  assumpsit,  or  on  the  case  in  tort  upon 
the  warranty,  was  barred  within  three  years 
from  the  date  of  the  bill  of  sale,  a  bill  of 
equity  for  relief,  based  upon  it,  would  also 
be  barred  by  that  lapse  of  time. 

In  J.  Kennard  &  Sons  Carpet  Co.  v.  Dor- 
nan,  64  Mo.  App.  17,  where,  in  the  sale  of  a 
carpet,  there  was  an  implied  warranty  that 
it  would  not,  after  it  had  been  laid,  develop 
or  shove  grease  spots  or  discoloration  caused 
by  grease  left  in  the  carpet  in  the  process 
of  manufacture,  it  was  held,  in  an  action 
for  the  breach  of  the  warranty,  that  the 
statute  of  limitations  commenced  to  run 
from  the  appearance  of  the  spots,  and  not 
from  the  time  of  the  sale  of  the  carpet. 

In  Felt  V.  Revnolds  Rotary  Fruit  Evapo- 
rating Co.  62  Mich.  602,  18  N.  W.  378,  it 
was  held  that,  where  a  contract  for  the  sale 
of  machinery  contemplates  that  it  shall  be 
tested  and  put  in  running  order,  a  cause  of 
action  does  not  arise  upon  the  warranty 
therein  until  a  reasonable  time  has  been  al- 
lowed for  the  necessary  tests. 

In  Williamson  v.  Heath  (Tex.  Civ.  App.) 
108  S.  W.  983,  it  was  held  that,  where  de- 
fendant sold  a  bull  with  a  verbal  guaranty 
that  it  was  a  breeder,  and  that  he  would 
refund  the  purchase  price  less  the  beef  val- 
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ue  of  the  animal  upon  satisfactory  proof 
that  it  was  barren,  plaintiff  had  no  cause  of 
action,  and  the  statute  of  limitations  would 
not  begin  to  run,  until  satisfactory  proof 
was  made,— especially  where  there  was  no 
unreasonable  delay. 

Where,  however,  there  is  a  breach  of  war- 
ranty of  the  title,  the  courts  disagree;  and 
it  has  been  held  in  some  cases  that  the 
statute  of  limitations  begins  to  run  from 
the  time  of  the  accruing  of  the  damages, 
and  not  from  the  time  of  sale. 

Thus,  in  Gross  v.  Kierski,  41  Cal.  Ill, 
where  there  was  a  breach  of  implied  war- 
ranty of  title  in  the  sale  of  a  pianoforte, 
the  court,  refusing  to  make  a  distinction,  as 
was  done  in  the  Kentucky  cases  (infra), 
between  an  express  warranty  and  an  implied 
warranty,  held  that  the  statute  of  limita- 
tions did  not  commence  running  until  the 
vendee  was  disturbed  in  his  possession  by 
the  true  owner. 

So,  in  Sargent  v.  Currier,  49  N.  H.  310,  6 
Am.  Rep.  624,  where  the  vendee  of  a  horse 
was  compelled,  in  order  to  retain  his  proper- 
ty, to  discharge  an  encumbrance  existing  at 
the  time  of  purchase  and  of  which  he  was 
wholly  ignorant,  it  was  held  that,  since  he 
was  compelled  to  pay  money  which  his  ven- 
dor ought  to  have  paid,  his  cause  of  action 
did  not  accrue  until  the  money  was  paid; 
and  an  action  in  assumpsit  for  money  paid, 
brought  within  six  years  from  that  time, 
was  not  barred. 

But  in  Perkins  v.  Whelan,  116  Mass.  .542, 
where  a  horse  was  sold  with  implied  war- 
ranty of  title,  and  he  was  subsequently  re- 
covered by  his  real  owner,  it  was  also  held 
that  the  statute  of  limitations  commenced 
to  run  from  the  time  of  the  sale. 

In  Word  v.  Cavin,  1  Head,  506,  where  a 
slave  was  sold  with  implied  warranty  of 
title,  and  the  purchaser  was  soon  thereafter 
dispossessed  by  the  true  owner,  the  period 
of  the  statute  of  limitations  having  run 
from  the  time  of  the  dispossession,  the  pur- 
chaser could  not  maintain  bis  suit  against 
the  vendor. 

In  Kentucky  the  courts  draw  a  distinction 
between  an  express  warranty  of  title  to  chat- 
tels and  the  warranty  of  titles  implied  by 


Digitized  by 


Google 


1»4 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Nor., 


not  operate  in  terms  as  a  cancelation  and 
surrender  of  the  policy  in  bo  far  as  that 
policy  protected  Mr.  Graham's  interest  as 
a  stockholder,  a  very  grave  question  is  pre- 
sented as  to  whether  it  can  be  varied  or  con- 
tradicted by  parol  evidence  of  the  intent 
and  purpose  of  the  parties  or  their  antece- 
dent declarations ;  its  execution  and  deliv- 
ery not  being  denied.  Northern  Assur.  Co. 
V.  Grand  View  Bldg.  Asso.  183  U.  S.  308, 
.349,  361,  46  L.  ed.  213,  230,  234,  22  Sup.  Ct. 
Rep.  133,  has  greatly  narrowed  the  limits 
within  which  such  evidence  is  available  when  i 


the  written  instrument  is  unambiguous  and 
actual  fraud  in  the  execution  or  delivery  is 
not  relied  upon.  But,  passing  the  question 
without  express  decision,  we  think  that  re- 
lief must  be  denied,  because  plaintiflTs  right 
of  action  arose  more  than  six  year*  before 
this  suit  was  begun.  A  right  of  action  ae- 
crues  whenever  such  a  breach  of  duty  or 
contract  has  occurred,  or  such  a  wrong  has 
been  sustained,  as  will  give  a  right  to  then 
bring  and  sustain  a  suit.  That  the  statute 
begins  to  run  from  the  time  that  a  right  of 
action  accrues,  without  regard  to  when  the 


law.  The  express  warranty  is  likened  to  a 
covenant  to  warrant  and  defend  the  title 
when  inserted  in  a  deed  of  conveyance  of 
lands,  and  is  therefore  said  to  be  unbroken 
until  an  eviction  by  the  true  owner,  under 
a  paramount  title,  has  taken  place.  The  im- 
plied warranty  is,  however,  compared  to  a 
covenant  of  seisin,  which  is  said  to  be 
broken,  if  at  all,  at  the  instant  it  is  entered 
into.  As  a  consequence,  it  would  seem  to  be 
the  settled  rule  in  that  state  that  the  stat- 
ute of  limitations,  upon  breach  of  an  express 
warrany  of  title  to  personal  property,  com- 
mences to  run  from  the  time  when  the  ven- 
dee is  disturbed;  while,  in  case  of  implied 
warranty,  it  is  set  in  motion  instantly  upon 
the  sale  and  delivery  of  the  goods. 

Thus,  in  Scott  v.  Scott,  2  A.  K.  Marsh. 
217,  where  a  person  sold  a  negro  slave  with- 
out an  express  warranty  of  title,  and  he  was 
subsequently  recovered  by  his  real  owner,  it 
was  held,  in  an  action  on  the  case  by  the 
vendee  against  the  vendor,  that  the  statute 
of  limitations  began  to  run  from  the  time 
of  the  sale,  and  not  from  the  time  his  pos- 
session was  disturbed.  To  the  same  effect, 
Chancellor  v.  Wiggins,  4  B.  Mon.  201,  39 
Am.  Dec.  499  (sale  of  negro  slaves  who  sub- 
sequently, by  judgment  in  their  favor,  were 
found  to  be  free). 

Breach  of  contract  of  indemnity. 

However,  in  case  the  contract  broken  is 
one  of  inderaniflcation  against  loss  or  dam- 
age, the  general  rule  is  that  the  cause  of 
action  accrues  and  the  statute  of  limitations 
begins  to  run  at  the  time  the  damage  occurs. 

Thus,  in  Huntley  v.  Sanderson,  I  Cromp. 
&  M.  467,  2  L.  J.  Exch.  N.  S.  204,  3  Tyrw. 
469,  where  the  plaintiff  was  sent  out  to  buy 
timber  for  the  defendants,  with  orders  to 
draw  on  them  for  the  amount,  it  was  held 
that  the  statute  of  limitations  did  not  be- 
gin to  run  from  the  time  of  refusal  to  accept 
or  pay  the  bill,  but  from  the  time  when  tli" 
plaintifT  sustained  a  damage  from  the  breach 
of  the  implied  promise  to  indemnify  him. 

Other  cases  holding  to  the  same  effect  are 
Reynolds  v.  Doyle,  1  Drinkw.  1,  4  Jur.  992, 
1  Mann.  &  G.  7*63  (contract  to  indemnify  an 
accommodation  acceptor) ;  Carter  v.  Adam- 
son,  21  Ark.  287  (covenant  given  by  the 
members  of  a  partnership  to  a  retiring  part- 
ner to  pay  the  then  existing  debts  of  the 
firm,  and  to  save  him  harmless)  ;  Loewen- 
thal  v.  Coonan,  136  Cal.  381,  87  Am.  St. 
15  L.R.A.(N.S.) 


Rep.  116,  67  Pac.  324,  1033,  68  Pac.  303 
( action  by  surety  on  notes  to  foreclose  mort- 
gage given  to  him  by  principal  by  way  of 
indemnity) ;  Hill  v.  Thayer,  12  Met.  130 
(breach  of  an  agreement  by  subscrib .>rs  for 
shares  in  a  meetinghouse  to  indemnify  and 
save  harmless  the  committee  which  had 
given  their  notes  for  the  money  borrowed  to 
build  it)  ;  M'Lean  v.  Ragsdale^  31  Miss.  701 
(breach  of  contract  to  indemnify  surety 
against  loss  or  damage  arising  from  pay- 
ment of  principal's  debt) ;  Jones  v.  Trimble, 
3  Rawle,  381  (pledging  of  stock  and  guar- 
anty by  members  of  turnpike  company  to 
pay  committee  of  fellow  members  who  were 
authorized  to  borrow  money  for  the  use  of 
the  company,  and  which  the  committee  waa 
finally  compelled  to  pay)  ;  Taylor  v.  Barnes, 
69  N.  Y.  430  (where  tiie  purchaser  of  cer- 
tain premises  at  a  state  sale  assigned  the 
certificate  to  plaintiff,  contracting  at  the 
same  time  to  make  the  payment  thereafter 
to  be  made  to  the  state,  and  to  hold  the 
plaintiff  free  from  all  payments,  loss,  or 
damage  on  account  of  such  payments).  And 
see  O'Connor  v.  JEtna.  L.  Ins.  Co.  67  Neb. 
122,  93  N.  W.  137,  supra. 

In  Purcell  v.  Land  Title  Guarantee  Co. 
94  Mo.  App.  6,  67  S.  W.  726,  it  was  held 
that  the  guaranty  of  the  title  of  real  estate 
is  an  indemnity  in  the  nature  of  an  insur- 
ance; and  a  right  of  action  does  not  arise 
until  there  has  been  actual  loss  or  ouster; 
and  the  statute  of  limitations  consequently 
does  not  begin  to  run  until  such  time. 

In  Graves  v.  Johnson,  48  Conn.  160,  40 
Am.  Rep.  162,  where  plaintiff,  at  the  special 
request  of  the  defendant,  signed  a  note  as 
sxirety  upon  the  promises  of  the  defendant 
that  he  would  hold  it  until  maturity  and 
not  negotiate  it,  and  that,  if  the  maker 
failed  to  pay  the  note,  the  plaintiff  should 
not  be  compelled  to  pay  it,  it  was  held, 
upon  the  plaintiff  being  compelled  to  pay 
the  note  to  an  innocent  third  party,  to  whom 
the  defendant  had  negotiated  it,  that  his 
right  of  action  against  the  defendant  for 
that  part  of  the  agreement  whereby  plain- 
tiff snould  not  be  compelled  to  pay  the 
note,  being  in  effect  a  contract  of  indemnity, 
accrued  at  the  time  of  the  payment  of  the 
note. 

In  Gennings  v.  Norton,  35  Me.  308.  where 
a  bond  was  conditioned  to  pay  an  outstand- 
ing mortgage  upon  land  purchased  by  the 
obligee,  and  to  save  him  harmless  from  all 
damage,  cost,  and  injury  on  account  ther» 
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actual  damage  results,  is  well  settled.  26 
Cyc.  Law  &,  Proo.  pp.  1065,  1069,  1116,  and 
cases  there  cited;  Wilcox  t.  Plummer,  4  Pet. 
172,  7  L.  ed.  821. 

If  an  act  occur,  whether  it  be  a  brpach 
of  contract  or  duty  which  one  owes  another, 
or  the  happening  of  a  wrong,  whether  wilful 
or  negligent,  by  which  one  sustains  an  in- 
jury, however  slight,  for  which  the  law 
f^Tes  a  remedy,  that  starts  the  statute. 
That  nominal  damages  would  be  recoverable 
for  the  breach  or  for  the  wrong  is  enough. 


The  fact  that  the  actual  or  substantial  dam- 
ages were  not  discovered,  or  did  not  occur, 
until  later,  is  of  no  consequence.  The  act 
itself,  which  is  the  ground  of  action,  cannot 
be  legally  separated  from  its  consequences. 
Were  this  so,  successive  actions  might  be 
brought  in  many  cases  of  contract  and  tort 
as  the  damages  developed,  although  all  the 
consequential  injuries  had  one  common  root 
in  the  single  original  breach  or  wrong.  This 
would  in  effect  nullify  the  statute. 
There  is  a  class   of  actions   for  conse- 


of,  it  was  held,  in  an  action  on  the  bond 
after  the  plaintiff  had  been  compelled  to  pay 
the  mortgage,  that,  no  time  being  named 
in  the  bond  when  the  estate  should  be  clear 
from  the  enciunbrance,  a  right  of  action 
would  accrue  to  the  obligee  in  a  reasonable 
time  after  the  mortgagee  was  obliged  to  re- 
ceive payment;  but,  as  to  the  latter  condi- 
tion in  the  bond,  the  obligee  had  no  right  of 
action  until  he  had  been  subjected  to  some 
injury. 

In  Sibley  t.  Starkweather,  2  Silv.  Sup. 
Ct.  Rep.  472,  6  N.  Y.  Snpp.  81,  it  was  held 
that,  when  a  partner  gave  indemnity  to  his 
firm  for  its  undertaking  to  protect  his  indi- 
vidual liabilities,  a  cause  of  action  accrued 
in  favor  of  the  firm  on  the  contract  of  in- 
demnity from  the  date  of  the  judgment 
against  the  firm  on  its  undertaking,  though 
.such  judgment  had  never  been  paid. 

In  Page  v.  Frankfort,  9  Me.  116,  where  a 
town  voted  to  indemnify  a  collector  of  texes 
for  damages  which  he  had  previously  sus- 
tained in  consequence  of  an  illegal  assess- 
ment of  texes,  and  for  which  hi.s  land  had 
been  sold  in  execution,  it  was  held  that. 
since  the  vote  was  passed  to  indemnify  him 
against  damages  previously  sustained,  the 
statute  of  limitations  began  to  run  against 
the  collector  from  the  passage  of  the  vote, 
and  not  when  he  repurchased  his  property, 
or  from  the  expiration  of  the  right  of  re- 
demption. 

In  Northern  Assur.  Co.  v.  Borgelt,  67  Neb. 
•>82.  93  N.  W.  226.  where  a  bond  furnished 
by  insurance  agents  to  the  company  con- 
tained a  condition  to  the  effect,  among  oth- 
ers, that  they  should  in  all  respects  well 
and  faithfully  perform  their  duties  as  such 
agents;  and  it  appeared  that,  because  of 
their  neglect  to  cancel  a  policy  when  di- 
rected so  to  do,  the  company  was  afterwards 
compelled  to  pay  a  loss  upon  the  policy, — it 
was  held,  in  an  action  upon  the  bond,  that 
the  bond  was  to  be  construed  as  a  contract 
of  indemnity,  and  that,  even  if  not  a  con- 
tract of  indemnity,  as  it  was  the  duty  of  the 
agente  to  make  good  any  loss  which  accrued 
to  the  compan}'  through  their  neglect  or  vio- 
lation of  their  instnictions,  the  condition 
that  they  would  fully  perform  their  duties 
as  agents  was  broken  when  they  failed  to  re- 
pay to  the  comimny  the  amount  it  was  com- 
pelled to  pay  out  through  their  misconduct; 
and  hence,  in  either  way,  the  cause  of  action 
was  not  barred  until  iive  years  from  the 
time  when  loss  to  the  obligee  ensued. 
1.5  L.R.A.(N.S.) 


To  the  same  effect.  Bottom  v.  Williamson. 
3  Bush,  621  (bond  executed  to  save  sheriff 
harmless  from  consequences  of  deputy's 
acte) ;  Adkins  v.  Fry,  38  W.  Va.  549,  18  S. 
E,  737  (action  of  debt'  by  sheriff  against 
deputy  upon  his  bond) ;  Adkins  v.  Stephens, 
38  W.  Va.  667,  18  S.  E.  740  (the  same). 

In  Power  v.  Munger,  3  C.  C.  A.  263,  10  U. 
S.  App.  289,  62  Fed.  705,  the  defendant  con- 
tracted to  haul  a  steamer  owned  by  plaintiff 
out  of  a  river  on  marine  ways  operated  by 
defendant,  and  made  a  similar  contract  with 
the  owners  of  another  steamer.  By  reason 
of  defendant's  negligence  in  improperly 
blocking  the  ways,  plaintilTs  steamer  slipped 
back  into  the  river  and  collided  with  the 
other,  which  sank.  The  owners  of  the  sunk- 
en steamer  thereupon  libeled  plaintifTs 
steamer,  and  recovered  damages.  In  an  ac- 
tion by  plaintiff  against  defendant  for  re- 
imbursement for  the  money  which  plaintiff 
had  been  compelled  to  pay  because  of  de- 
fendant's negligence,  it  was  held  that  the 
plaintiff's  right  to  sue  for  indemnity  for 
the  money  which  he  was  compelled  to  pay 
did  not  accrue  until  payment  had  been 
made,  and  necessarily  the  stetute  of  lim- 
itetions  did  not  begin  to  run  until  that 
time.  It  will  be  noticed  that  this  action 
was  not  based  upon  a  breach  of  any  contract 
existing  between  plaintiff  and  defendant,  or 
upon  some  act  which  was  an  invasion  of  a 
legal  right  of  plaintiff,  but  was  based  rather 
on  the  claim  that,  through  the  defendant's 
negligence,  he  was  compelled  to  respond 
in  damages  to  a  third  party;  and  it  was  on 
this  ground  that  this  case  is  distinguishable 
from  those  cases  where  a  suit  was  brought 
for  breach  of  contract. 

As  to  when  statute  of  limitations  begins 
to  run  against  action  upon  obligations  of  a 
municipal,  or  quasi  municipal,  body,  pay- 
able out  of  a  particular  fund,  see  case  note 
to  Barnes  v.  Turner,  10  L.R..\.(N.S.)  478; 
as  to  when  statute  of  limitations  commences 
to  run  against  action  to  recover  money 
paid  by  mistake,  see  case  note  to  Woat  v. 
Fry,  11  Ii.R.A.(N.S.)  1191;  as  to  when  stat- 
ute commences  to  run  against  an  action  for 
negligence  or  misconduct  of  an  attorney  in 
performance  of  professional  duties,  see  case 
note  to  Fortune  v.  English,  12  L.K.A.  (N.tj.) 
1005; 
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quential  damages  which  are  distinguishable 
from  the  class  to  which  we  refer  and  from 
the  one  at  bar.  The  breach  of  duty  or 
other  wrongful  act  may  or  may  not  be  le- 
gally injurious  to  the  plaintiff  until  he  has 
suffered  some  consequence  therefrom.  Thus, 
a  railway  may  be  operated  without  the  exer- 
cise of  statutory  precautions  intended  to 
safeguard  the  public.  But,  until  one  has 
sustained  some  injury  in  consequence,  he 
has  no  right  of  action.  It  is  the  duty  of  a 
municipality  to  maintain  its  streets  so  that 
they  may  be  safely  used  by  the  public.  But 
the  mere  fact  that  a  street  is  in  a  danger- 
ous condition  will  not  give  a  right  of  action 
to  everyone  who  chooses  to  sue.  It  is  only 
when  some  injury -has  occurred  as  a  conse- 
quence, that  the  statute  begins  to  run 
against  the  injured  person's  right  of  action. 
One  may  maintain  a  dangerous  wall  along  a 
public  street,  but  no  individual  right  of  ac- 
tion against  him  will  arise  until  some  in- 
jury shall  result.  If  one  has  the  legal  right 
to  talce  the  coal  or  other  mineral  below  the 
surface  of  premises  occupied  by  another,  he 
owes  that  person  the  duty  of  doing  it  in 
such  manner  as  will  not  disturb  his  enjoy- 
ment of  the  surface.  But,  until  the  enjoy- 
ment of  the  surface  premises  is  interfered 
with,  no  right  of  action  arises  for  the  breach 
of  this  duty.  This  last  illustration  is  from 
the  case  of  Bonomi  v.  Bael<house,  9  H.  L. 
Cas.  503,  and  the  decision  in  that  case  went 
upon  the  ground  that  the  cause  of  action 
did  not  arise  until  the  enjoyment  of  the 
surface  was  affected  by  the  falling  in  of  the 
ground.  The  surface  owner  was  not  bound 
to  bring  his  suit  when  the  mischief  was  done 
which  ultimately  led  to  the  injury  of  his 
rights,  because  no  legal  injury  had  occurred 
until  there  was  some  interference  with  the 
enjoyment  of  his  surface  estate.  The  case 
of  Smith  ▼.  Seattle.  18  Wash.  484,  63  Am. 
St.  Bep.  910,  51  Pac.  1057,  is  to  the  same 
etlVct.  The  case  of  State  use  of  Cardin  v. 
McClellan,  113  Tenn.  616,  625,  86  S.  W. 
267,  has  been  relied  upon  by  the  plaintiff 
in  error  as  an  authority  holding  that  it  is 
the  occurrence  of  actual  damage  which 
starts  the  statute.  That  was  an  action  upon 
the  oflicial  bond  of  a  register  of  deeds,  etc., 
for  damages  resulting  from  his  failure  to 
correctly  register  a  deed  placed  in  his  hands 
for  that  purpose  by  the  plaintiff.  It  was 
held  that  the  statute  of  limitations  did  not 
l>egin  to  run  until  the  plaintiff  had  sus- 
tained some  injury  in  consequence.  But 
this  was  placed  upon  the  well-recognized  dis- 
tinction between  the  liability  of  a  public 
olTicial  for  a  breach  of  official  duty  and  the 
right  of  action  which  may  arise  between  per- 
sons having  only  private  relations  with  each 
other  when  there  has  been  a  breach  of  name 
contract  or  duty  which  one  perBonally  owes 
16  L.R.A.(X.S.) 


to  the  other.  The  Tennessee  court,  speaking 
by  Judge  Shields,  said:  "Public  officers  are 
not  liable  for  a  breach  of  oflicial  duty  to  an 
individual  unless  he  can  show  that  in  the 
public  duty  was  involved  a  duty  to  himself 
as  an  individual,  and  that  he  has  suffered  a 
special  and  peculiar  injury,  not  common  to 
the  general  public.  In  other  words,  with- 
out special  injury,  the  wrong  is  to  the  pub- 
lic only,  and  punishable  by  indictment  or 
removal  from  oOioe,  or  both.  The  plaintiff,  in 
an  action  against  a  public  officer  for  breach 
of  a  duty  primarily  due  to  the  public,  must 
show  both  the  breach  of  an  official  duty,  in 
the  correct  discharge  of  which  he  was  inter- 
ested, and  the  special  resultant  injury  to 
himself.  All  these  elements  must  be  pres- 
ent. This  rule  is  necessary  to  prevent  public 
officers  from  being  annoyed  and  harassed  by 
groundless  actions  and  in  the  promotion  of 
good  public  service.  23  Am.  &  Eng.  Enc. 
Law,  pp.  379,  380;  Mechem,  Pub.  Off.  St 
670-^674.  Therefore  a  right  of  action  against 
a  public  officer,  growing  out  of  a  breach  of 
official  duty  involving  individual  rights,  is 
not  complete,  and  does  not  accrue,  until  the 
happening  of  a  consequential  injury  result- 
ing proximately  from  the  breach." 

To  the  same  effect  is  the  case  of  Moore 
V.  Juvenal,  92  Pa.  490.  People  use  of  Tritch 
V.  Cramer,  16  Colo.  159,  25  Pac.  302,  Steel 
V.  Bryant,  49  Iowa,  117,  and  Bank  of  Hart- 
ford County  V.  Waterman,  26  Conn.  324, 
were  similar  to  the  Tennessee  case,  and 
stand  upon  the  distinction  already  stated, 
being  actions  upon  the  official  bonds  of  pub- 
lic officers  for  neglect  of  official  duty  result- 
ing in  loss  to  the  plaintiffs.  The  later  Iowa 
case  of  Russell  v.  Cedar  Rapids  Ins.  Co.  78 
Iowa,  216,  4  L.R.A.  538,  42  N.  W.  654,  il- 
lustrates the  distinction.  That  was  an  ae- 
tion  against  a  private  abstract  company. 
It  was  held  that  the  statute  began  to  run 
when  an  erroneous  abstract  was  furnished, 
although  the  damage  did  not  result  unUl 
later.  To  the  same  effect  as  the  case  last 
cited  are  Kinnison  v.  Carpenter,  9  Bush,  606, 
and  J.  Kennard  &  Sons  Carpet  Co.  y.  Dop- 
nan,  64  Mo.  App.  25. 

The  ground  of  the  present  action  is  the 
wrongful  assignment  of  the  policy  of  insur- 
ance to  Stone.  That  act  was  in  breach  of 
his  express  agreement  to  deliver  same  to 
the  company  "forthwith"  when  it  should  be 
found.  That  act  was  also  in  direct  contra- 
vention of  his  implied  obligation,  in  view  of 
the  averments  of  the  declaration  in  respect 
of  the  actual  intent  of  the  parties  as  to  the 
full  cancelation  of  the  policy  and  his  "af- 
firmation and  representations"  as  to  the  full 
effectiveness  of  the  "lost  policy  receipt"  aa 
a  cancelation  of  every  interest  which  he 
claimed.  Everything  which  followed  was 
the  plain  result  or  consequence  of  that  act, 
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whether  we  treat  it  u  a  mere  breach  of 
contract  or  a  tortious  and  wrongful  act  in 
Tiew  of  his  obligations  and  relations  to  the 
insurance  company.  A  right  of  action  then 
arose.  That  the  damages  immediately  ac- 
cruing may  have  been  purely  nominal  does 
not  alter  the  case.  For  the  nominal  dam- 
ages the  plaintiff  might  have  maintained  its 
suit.  Actual  damages  accrued  when  suit 
was  actually  brought  upon  the  policy,  for 
the  company  was  then  compelled  to  incur 
the  expense  of  a  defense,  and,  when  judg- 
ment was  finally  rendered  for  the  amount  of 
the  policy,  with  interest  and  costs,  the  full 
extent  of  the  injury  done  by  the  act  of  as- 
signment was  determined.  The  net  of  wrong- 
fully assigning  the  policy  is  the  c.ius?  of  ac- 
tion, or  the  plaintiff  has  stated  none;  and 
the  damages  which  resulted  cannot  be  legal- 
ly separated  from  the  act  which  constituted 
the  l^al  wrong  which  lies  at  the  foundation 
of  this  suit. 

The  case  of  Wilcox  t.  Plummer,  4  Pet. 
172,  182,  7  L.  ed.  821,  824,  is  not  only  a 
leading  case,  but  an  authoritative  one.  Tliat 
was  an  action  in  assumpsit  to  recover  the 
amount  of  a  loss  sustained  by  the  negligent 
and  unskilful  conduct  of  a  litigation.  A 
promissory  note  was  placed  in  the  attorney's 
hands  for  collection  by  suit  against  the 
maker  and  indorser.  TIic  maker  alone  was 
sued.  Judgment  had.  He  proved  to  be  in- 
solvent. Suit  was  then  brought  against  the 
indorser.  This  action  was  nonsuited  for  a 
negligent  misnomer  of  the  plaintiff.  By  the 
termination  of  this  action,  the  statute  had 
run  in  favor  of  the  indorser.  The  question 
in  the  case  was  whether  the  statute  of  lim- 
itations commenced  running  when  the  error 
was  committed  in  the  commencement  of  the 
action  against  the  indorser,  or  only  when 
the  actual  damage  was  sustained  by  the  loss 
of  the  debt  through  the  bar  of  the  statute  in 
t*voT  of  the  indorser.  The  court  held  that 
the  statute  began  to  run  when  the  negligent 
act  of  the  attorney  was  committed.  Among 
other  things,  the  court  said :  "When  the  at- 
torney was  chargeable  with  negligence  or 
onskilfulness,  his  contract  was  violated,  and 
the  action  might  have  been  sustained  imme- 
diately. Perhaps,  in  that  event,  no  more 
than  nominal  damages  may  be  proved,  and 
no  more  recovered;  but,  on  the  other  hand, 
it  is  perfectly  clear  that  the  proof  of  actual 
damage  may  extend  to  facts  that  occur  and 
grow  out  of  the  injury,  even  up  to  the  day 
of  the  verdict.  If  so,  it  is  clear  the  damage 
is  not  the  cause  of  acticm.  This  is  fully  il- 
lustrated by  the  case  from  Salkeld  and  Mod- 
em, in  which  a  plaintiff,  having  previously 
recovered  for  an  assault,  afterwards  sought 
indemnity  for  a  very  serious  effect  of  the 
assault,  which  could  not  have  been  antici- 
pated, and  of  consequence  could  not  have 
IS  L.RA.(N.8.) 


been  compensated  in  making  up  the  verdict. 
The  cases  are  numerous  and  conclusive  on 
this  doctrine.  As  long  ago  as  the  29th  Eliz. 
(Cro.  Eliz.  pt.  1,  p.  63),  this  was  one  of  the 
points  ruled  in  Norwich  v.  Bradshaw.  And 
the  case  was  a  strong  one;  for  it  was  alto- 
gether problematical  whether  the  plaintiffs 
ever  should  sustain  any  damages  from  the 
injury.  The  principle  has  often  been  ap- 
plied to  the  very  plea  here  set  up,  and  in 
some  very  modem  cases.  That  of  Battley 
V.  Faulkner,  3  Barn.  A  Aid.  288,  was  exact- 
ly this  case;  for  there  the  damage  depended 
upon  the  issue  of  another  suit,  and  could 
not  be  assessed  by  a  jury  until  the  final  re- 
sult of  that  suit  was  definitely  known.  Yet 
it  was  held  that  the  plaintiff  should  have  in- 
stituted his  action,  and  he  was  barred  for 
not  doing  so.  In  the  case  of  Short  v.  M'Car- 
thy,  3  Bam.  &,  Aid.  620,  which  was  as- 
sumpsit against  an  attorney  for  neglect  of 
duty,  the  plea  of  the  statute  was  sustained, 
though  the  proof  established  that  it  was  un- 
known to  the  plaintiff  until  the  time  had 
run  out.  And  the  same  point  is  ruled  in 
Granger  v.  George,  6  Bam.  &  C.  149 ;  in  both 
cases  the  court  intimating  that,  if  sup- 
pressed by  fraud,  it  ought  to  be  replied  to 
the  plea,  if  the  party  could  avail  himself  of 
it.  In  Howell  v.  Young,  6  Bam.  &  C.  250, 
the  same  doctrine  is  affirmed,  and  the  stat- 
ute held  to  run  from  the  time  of  the  injury, 
that  being  the  cause  of  action,  and  not  from 
the  time  of  damage  or  discovery  of  the  in- 
jury." 
Judgment  afSrmed. 


UNITED  STATES  OIROtTIT  COUKT  OF 
APPBAIiS,  EIGHTH  CIRCUIT. 

UNITED  STATES  OF  AMERICA,  Plff.  in 
Err., 
▼. 
COLORAbo   *   NORTHWESTERN   RAIL- 
ROAD COMPANY. 

(—  0.  C.  A.  — ,  167  Fed.  321.) 

Railroads  —  safety  appliance  —  applica- 
tion of  Federal  statute. 
1.  The  safety-appliance  acts   (Acts  March 

2,  1893,  chap.  196,  27  Stat,  at  L.  531,  U.  8. 

Comp.  Stat.  1901,  p.  3174,  Amended  by  Act 

April  1,  1896,  chap.  87,  29  Stat,  at  L.  85, 

Headnotes  by  Sanborn,  Circuit  Judge. 


Caae  Ifote.  —  Application  of  safety-ap- 
pliance acts  to  railroad  entirely  witH- 
in  a  state,  and  without  tre^flo  arrange- 
m/emt*  v>Wh  other  roads. 

Aside  from  the  Geddes  Case,  overmled  in 
United  States  t.  Colobado  4.  N.  W.  R.  Ca, 
and  the  analogous  case  of  The  Daniel  Ball, 
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and  Act  March  2,  1903,  chap.  976,  32  Stat, 
at  L.  943,  U.  S.  Comp.  Stat.  Snpp.  1907,  p. 
885)  apply  to  and  govern  a  railroad  com- 
pany engaged  in  interstate  commerce,  which 
operates  entirely  within  a  single  state,  inde- 
pendently of  all  other  carriers. 

The   transportation   of  articles   of  inter- 
state commerce  is  the  test  of  the  application 
of  these  acts. 
Interstate  oommeroe  —  part  of  through 

transit. 

2.  The  importation  into  one  state  from 
another  is  the  test  of  interstate  commerce. 

Every  part  of  every  transportation  of  ar- 
ticles of  commerce  in  a  continuous  passage 
from  a  commencement  in  one  state  to  a  pre- 
scribed destination  in  another  is  a  trans- 
action of  interstate  commerce. 

Every  carrier  who  transports  such  goods 
through  any  part  of  such  continuous  pas- 


sage is  engaged  in  interstate  commerce, 
whether  the  goods  are  carried  upon  through 
bills  of  lading,  or  are  rebilled  by  the  sev- 
eral carriers. 

Intrastate   oommeroe  —  power   of   Con- 
gress to  affect. 

3.  Congress  may  lawfully  affect  intrastate 
commerce  so  far  as  necpssary  to  regulate 
effectually  and  complet<'Iy  interstate  com- 
merce, because  the  Constitution  reserved  to 
Congress  plenary  power  to  regulate  inter- 
state and  foreign  commerce,  and  the  Consti- 
tution and  the  acts  of  Congress  in  pur- 
suance thereof  are  the  supreme  law  of  the 
land. 

Saf cty-appUance    acts  —  oonstrnction  — 
interstate  commerce  act. 

4.  The  construction  of  the  language  oi 
the  safety-applianoe  acts  (Act  March  2, 
1893,  chap.  196,  {  1,  27  Stat,  at  L.  531,  U. 


also  sufficiently  reviewed  in  the  case  in 
hand,  no  direct  authority  has  been  found  on 
the  exact  question  involved  here;  that  is, 
whether  a  common  carrier  which  operates  a 
railroad  entirely  within  a  single  state,  and 
transports  thereon  articles  of  commerce 
shipped  in  continuous  passage  from  places 
without  the  state  to  stations  on  its  road, 
or  from  stations  on  its  road  to  points  with- 
out the  state,  free  from  any  control,  man- 
agement, or  arrangement  with  another  car- 
rier for  a  continuous  passage  or  shipment 
thereof,  is  subject  to  the  provisions  of  the 
safety-appliance  acts. 

A  closely  related  case  is  United  States  v. 
Southern  R.  Co.  135  Fed.  122,  also  arising 
under  the  safety-appliance  acts.  There  a 
car  was  loaded  with  coal  to  be  delivered  to 
a  consignee  in  another  state;  it  was  billed 
to  a  terminal  carrier  within  the  same  state, 
and  at  that  place  the  defendant  company  is- 
sued another  waybill  for  the  same  car  to  a 
foreign  carrier.  The  railroad  company  in- 
sisted that  at  the  time  it  was  hauling  the 
car  in  question  it  vras  not  engaged  in  inter- 
state traffic.  The  court,  however,  said  that, 
considering  th^  evidence  adduced  as  to  the 
character  of  the  defendant  as  an  interstate 
carrier,  and  of  the  particular  service  in 
which  the  car  was  being  moved,  it  met  all 
the  conditions  laid  down  by  the  courts  as  a 
test  of  interstate  commerce. 

It  will  be  observed  the  decision  in  UNITED 
States  v.  Colobado  &  N.  W.  R.  Co.  is  based 
on  two  propositions:  First,  that  every  car- 
rier transporting  goods  through  any  part  of 
a  continuous  passage  from  an  inception  in 
one  state  to  a  prescribed  destination  in  an- 
other is  unavoidably  engaged  in  interstate 
commerce,  whether  the  goods  are  carried 
upon  through  bills  of  lading,  or  are  billed 
by  the  several  carriers;  second,  that  inter- 
Htate  commerce,  as  defined  in  the  interstate- 
commerce  act  of  1887,  and  which  has  been 
held  to  necessitate  a  common  arrangement 
l)etweon  the  carriers,  does  not  apply  to  the 
safi'ty-appliance  act. 

It  is  on  the  latter  ground,  as  pointed  out 
in  United  States  v.  Colobado  &  N.  W.  R. 
Co.,  that  cases  like  the  following  are  clear- 
ly distinguishable,  since  the  question  in 
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these  cases  is  not  whether  the  shipment  con- 
stituted interstate  commerce,  but  rather, 
even  conceding  this,  whether  there  was  such 
a  common  control,  management,  or  arrange- 
ment for  a  continuous  carriage  or  ship- 
ment that  the  interstate-commerce  act  would 
apply. 

In  Ex  parte  Koehler,  I  Inters.  Com.  Rep. 
28,  30  Fed.  867,  it  appeared  that,  by  means 
of  a  railroad  company  wholly  within  the 
state  and  a  steamship  line,  freight  was  car- 
ried between  ports  of  two  different  states, 
the  companies  acted  inde]>endently,  though 
concurrently,  in  making  reduced  rates,  but 
no  through  bill  of  lading  or  freight  receipt 
was  given,  nor  was  either  interested  in.  or 
liable  for,  the  carriage  of  the  goods  beyond 
its  own  line  of  transportation.  It  was 
held  that,  under  such  circumstances,  the 
transportation  facilities  of  the  two  compa- 
nies in  the  carriage  of  the  goods  were  not 
"used  under  any  common  control,  manage- 
ment, or  arrangement  for  a  continuotis  car- 
riage or  shipment,"  within  the  meaning  of 
the  interstate-commerce  act;  and  that  the 
carriage  and  handling  of  such  goods,  so  far 
as  the  railroad  company  was  concerned, 
were  performed  wholly  within  the  state,  and 
therefore  they  were  especially  exempted  by 
the  terms  of  the  act  from  its  operation. 

So,  in  Interstate  Commerce  Commission 
V.  Bellaire,  Z.  t  C.  R.  Co.  77  Fed.  942.  a 
railroad  company  whose  line  is  wholly  with- 
in a  single  state  was  held  not  to  come  with- 
in the  purview  of  the  interstate-commerce 
act,  or  of  the  supplemental  act  of  August  7, 
1888,  requiring  an  annual  report  to  be  made 
to  the  interstateconimerce  commission, 
which,  although  it  carried  freight  marked 
and  destined  to  ]>ointa  beyond  its  terminus, 
and  even  beyond  the  lines  of  the  state,  never 
issued  a  bill  of  lading  to  points  be^-ond  its 
own  line,  or  received  any  freight  or  through 
bills  of  lading,  or  had  any  arrangement 
with  other  roads  for  the  division  of  charges, 
or  for  a  common  control  or  management. 

A  case  with  similar  facts,  and  holding  to 
the  same  effect,  is  United  States  ex  rel.  In- 
terstate Commerce  Commission  v.  Chicago, 
K.  &  b.  R.  Co.  81  Fed.  783. 
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S.  Comp.  Stat,  1901,  p.  3174,  Amended  by 
Act  April  1,  1896,  chap.  87,  29  Stat,  at  L. 
85,  and  Act  March  2,  1903,  chap.  976, 
32  Stat,  at  L.  943,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  886),  is  not  controlled  by  tne 
language,  or  bj  the  interpretation,  of  the 
terms  of  the  interstate-commerce  act  (Act 
Februaiy  4,  1887,  chap.  104,  24  Stat,  at  L. 
379,  U.  S.  Comp.  Stat.  1901,  p.  3154). 
Statnte  —  constrnctlon^  plain  terms. 

6.  Construction  and  interpretation  hare 
no  function  where  the  terms  of  the  statute 
are  plain  and  certain  and  its  meaning  is 
clear.  In  such  a  case  Congress  must  be 
presumed  to  mean  what  it  has  plainly  ex- 
pressed. 
Same  ^meaning  of  language. 

6.  The  natural,  common,  or  obvious  mean- 
ing of  the  language  of  a  law  must  be  pre- 
ferred, save  in  rare  and  exceptional  cases,  to 
a  recondite  signification  evolved  only  by  pa- 
tient study  and  diligent  search  for  it. 
Same  —  similarity  of  subjects  —  inter- 
pretation. 

7.  The  rule  in  pari  materia — the  rule  that 
the  language  of  statutes  upon  the  same  or 
similar  subjects  should  have  like  interpreta- 
tion— is  inapplicable  where  the  provisions  of 
the  later  statute  are  positive  and  explicit, and 
also  where  the  subjects  of  the  statutes,  the 
mischiefs  at  which  they  are  leveled,  and  the 
remedies  so  provided  are  radically  different. 

It  does  not  subject  the  construction  of 
the  safety-appliance  acts  (Act  March  2, 
1893.  chap.  196,  27  SUt.  at  L.  631,  U.  S. 
Comp.  Stat.  1901,  p.  3174,  Amended  by 
Act  April  1,  1896,  chap.  87,  29  Stat,  at  L. 
85,  and  Act  March  2,  1903,  chap.  970,  32 
Stat  at  L.  943,  U.  S.  Comp.  Stat.  Supp. 
1907,  p.  885)  to  the  language  or  the  inter- 
pretation of  the  interstate-commerce  act 
(February  4,  1887,  chap.  104,  24  Stat,  at 
L.  379,  U.  S.  Comp.  Stat.  1901,  p.  3164). 
Same  —  intention  of  legislature. 

8.  Where  Congress  makes  no  exception 
from  a  plain  and  certain  declaration  in  an 
act,  there  is  ordinarily  a  presumption  that 
it  intended  to  make  none.  A  secret  inten- 
tion of  the  lawmaJcing  body  may  not  be  law- 
fully assumed  by  the  courts  and  interpreted 
into  a  statute  whose  language  is  plain  and 
unambiguous,  and  does  not  express  or  nec- 
essarily imply  it.  Courts  can  give  effect 
legally  to  the  intentions  of  the  lawmaking 
body  expressed  in  a  statute,  or  necessarily 
implied,  and  to  those  only. 

(Philips,  District  Judge,  dissents.) 
(November  26,  1907.) 

ERROR  to  the  District  Court  of  the 
I'nited  States  for  the  District  of  Colo- 
rado to  review  a  judgment  acquittin^^  de- 
fendant of  violating  the  safety-appliance 
arts.     Reversed. 

Statement  by  Sanborn,   Circuit  Judge: 

The   Colorado  &  Northwestern   Railroad 

Company,  a  corporation  of  Colorado,  owned 

and     operated     a     narrow-gauge    railroad, 
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which  consisted  of  a  main  line  about  10 
miles  long,  from  Boulder  to  Sunset,  and  two 
branches,  each  about  18  miles  in  length,  to 
Eldora  and  Ward,  respectively.  This  entire 
railroad  was  within  the  state  of  Colorado. 
The  Northwestern  company  was  a  common 
carrier,  and,  in  February,  1906,  it  trans- 
ported in  one  of  its  freight  cars  from  Boul- 
der, where  it  had  received  it  from  the  Union 
Pacific  Railroad  Company,  to  Sugar  Loaf,  a 
station  upon  its  line,  a  shipment  of  hard- 
ware which  had  been  sent  from  Omaha,  Ne- 
braska, consigned  to  O.  P.  Miller  Company 
at  Sugar  Loaf,  and,  in  another  of  its  cars, 
it  transported  from  Boulder,  where  it  had 
received  it  from  the  Colorado  &  Southern 
Railroad  Company,  to  Ward,  a  station  on 
its  railroad,  a  shipment  of  tablets  which  had 
been  sent  from  Kansas  City,  Missouri,  con- 
signed to  Rundell  &,  .Miker  at  Ward.  In 
the  same  cars  it  carried  three  other  ship- 
ments of  goods  from  points  without  the 
state  to  destinations  on  its  line.  These  ship- 
ments were  not  carried  upon  through  bills 
of  lading,  but  they  were  consigned  and  car- 
ried upon  continuous  passages  from  their 
points  of  origin  in  eastern  states  to  their 
destinations  at  the  stations  of  the  North- 
western company,  in  Colorado.  The  ship- 
ment to  Sugar  Loaf  was  rebilled  from  Boul- 
der to  that  place  by  the  Northwestern  com- 
pany, and  the  shipment  to  Ward  was  re- 
billed  by  the  Colorado  &,  Southern  Railroad 
Company  at  Denver,  from  that  place  to 
Ward;  and  at  Boulder  the  Northwestern 
company  advanced  the  freight  charges  for 
the  previous  transportation  upon  both  ship- 
ments, and  it  collected  the  entire  freight 
charges  from  Kansas  City  and  Omaha  to  the 
destinations  of  the  goods  of  the  consignees 
of  the  respective  shipments.  The  railroad 
of  the  Colorado  &  Southern  company  had  a 
narrow  gauge,  and  its  tracks  connected  with 
those  of  the  Northwestern  company  at  Boul- 
der. The  railroad  of  the  Union  Pacific  com- 
pany had  a  standard  gauge,  and  its  track  at 
Boulder  ran  along  one  side  and  the  track 
of  the  Northwestern  company  along  the  oth- 
er side  of  a  platform  across  which  freight 
was  transferred  from  the  cars  of  each  to 
those  of  the  other.  There  was  no  evidence 
of  any  common  control,  arrangement,  or 
management  of  the  Northwestern  company 
and  any  other  carrier  for  a  continuous  pas- 
sage or  shipment  of  these  or  other  articles 
of  interstate  commerce.  The  engines  and 
cars  of  the  Northwestern  company  were  not 
equipped  with  automatic  couplers.  Links 
and  pins  were  used  upon  them.  There  was 
evidence  tending  to  show  that  it  was  the 
practice  of  that  company  to  receive  and 
carry  to  their  destinations  shipments  orig- 
inating outside  of  the  state  like  those  be- 
fore specified.  The  United  States  brought 
an  action  against  that  company  to  recover 
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the  penalties  fixed  by  the  safety-appliance 
acts  for  cariying  the  two  shipments  first  de- 
scribed in  cars  not  equipped  with  automatic 
couplers,  and,  upon  the  foregoing  facts,  the 
court  below  instructed  the  jury  to  return 
a  verdict  for  the  defendant.  This  ruling  is 
challenged  by  the  writ  of  error. 

Argued  before  Sanborn  and  Van  Devanter, 
Circuit  Judges,  and  Philips,  District  Judge. 

Messrs.  Earl  M.  Cranston,  Ralph  Hart- 
zell,  and  Ijuther  M.  Walter,  for  plaintiff 
in  error: 

The  transaction  was  interstate  commerce. 

Gibbons  v.  Ogden,  9  Wheat.  1,  9  L.  ed. 
•23;  Mobile  County  v.  Kimball,  102  U.  S. 
702.  26  L.  ed.  241;  Gloucester  Ferry  Co.  v. 
Pennsylvania,  114  U.  S.  196,  29  L.  ed.  158, 
1  Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep. 
820;  Lottery  Case  (Champion  v.  Ames)  188 
U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct.  Rep. 
321;  The  Daniel  Ball  (The  Daniel  Ball  v. 
United  States)  10  Wall.  557,  19  L.  ed.  999; 
Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092,  16 
Sup.  Ct.  Rep.  900;  Diamond  Match  Co.  v. 
Ontonagon,  188  U.  S.  92,  47  L.  ed.  398,  23 
Sup.  Ct.  Rep.  266;  Rhodes  v.  Iowa,  170  U. 
S.  412,  42  L.  ed.  1088,  18  Sup.  Ct.  Rep.  664; 
Kelley  v.  Rhoads,  188  U.  S.  1,  47  L.  ed.  369, 
23  Sup.  Ct.  Rep.  259. 

The  rule  in  pari  materia  does  not  apply 
where  the  language  of  the  statute  is  plain 
and  unambiguous. 

Endlich,  Interpretation  of  Statutes,  §  53. 

Messrs.  Dines,  Whittcd,  &  Bines  and  P. 
H.  Holme,  for  defendant  in  error: 

The  act  does  not  apply  under  the  facts 
of  this  case. 

United  States  v.  Geddes,  63  C.  C.  A.  320, 
131  Fed.  452;  Cincinnati,  N.  0.  A  T.  P.  R. 
Co.  v.  Interstate  Commerce  Commission,  162 
U.  S.  184,  40  L.  ed.  935,  5  Inters.  Com. 
Rep.  391,  16  Sup.  Ct.  Rep.  700;  Interstate 
C^ommerce  Commission  v.  Bellaire,  Z.  &,  C. 
R.  Co.  77  Fed.  942;  United  Slates  ex  rel. 
Interstate  Commerce  Commission  v.  Chi- 
cago, K.  &  S.  R.  Co.  81  Fed.  783;  Ex  parte 
Koeliler,  1  Inters.  Com.  Rep.  28,  30  Fed. 
867;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Texas,  204 
U.  S.  403,  61  L.  ed.  540,  27  Sup.  Ct.  Rep. 
360. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  case  presents  a  single  question:  Is 
a  common  carrier  which  operates  a  railroad 
entirely  within  a  single  state,  and  trans- 
ports thereon  articles  of  commerce  shipped 
in  continuous  passages  from  places  without 
the  state  to  stations  on  its  road,  or  from 
stations  on  its  road  to  points  without  the 
state,  free  from  any  common  control,  man- 
agement, or  arrangement  with  another  car- 
rier for  a  continuous  carriage  or  shipment 
15  L.RjV.(N.S.) 


thereof,    subject   to   the    provisions   of    the 
safety-appliance  acts  T 

These  acts  declare  that  "it  shall  be  un- 
lawful for  any  common  carrier  engaged  in 
interstate  commerce  by  railroad"  (|  1)  "to 
haul,  or  permit  to  be  hauled  or  vaed  on  ita 
line,  any  car  [except  four-wheeled  cars  and 
certain  logging  cars,  i  6]  used  in  moving 
interstate  traffic,  not  equipped  with  coup- 
lers coupling  automatically  by  impact"  (f 
2) ;  and  that  any  such  common  carrier  haul- 
ing, or  permitting  to  be  hauled  or  used  on 
its  line,  any  such  unequipped  car,  shall  be 
liable  to  a  penalty  of  $100  for  each  violation 
of  the  act.  Act  March  2,  1893,  chap.  196. 
27  Stat,  at  L.  631,  U.  S.  Comp.  Stat.  1901, 
p.  3174,  M  Amended  by  Act  April  1,  18i*6. 
chap.  87,  29  Stat,  at  L.  85;  Act  March  2. 
1903,  chap.  976,  32  Stat  at  L.  043,  U.  S. 
Comp.  Stat.  Supp.  1007,  p.  885. 

Importation  into  one  state  from  another 
is  the  indispensable  element — the  test — of 
interstate  commerce.  Every  part  of  every 
transportation  of  articles  of  commerce  in 
a  continuous  passage  from  an  inception  in 
one  state  to  a  prescribed  destination  in  an- 
other is  a  transaction  of  interstate  com- 
merce. Goods  so  carried  never  cease  to  be 
articles  of  interstate  commerce  from  thv 
time  they  are  started  upon  their  passa<;e  in 
one  state  until  their  delivery  at  their  desti- 
nation in  the  other  is  completed,  and  they 
there  mingle  with  and  become  a  part  of  the 
great  mass  of  property  within  the  latter 
state.  Their  transportation  never  ceases  to 
be  a  transaction  of  interstate  commerce 
from  its  inception  in  one  state  until  the 
delivery  of  the  goods  at  their  prescribed 
destinations  in  the  other,  and  everyone  who 
participates  in  it,  who  carries  the  goods 
through  any  part  of  their  continuous  pas- 
sage, unavoidably  engages  in  interstate  com- 
merce. Rhodes  v.  Iowa,  170  U.  S.  412.  418, 
419,  426,  42  L.  ed.  1088,  1093,  1094,  1096, 
18  Sup.  Ct.  Rep.  664;  KeUey  ▼.  Rhoads,  188 
U.  S.  1,  47  L.  ed.  369,  23  Sup.  a.  Rep. 
259;  Houston  Direct  Kav.  Co.  v.  Insurance 
Co.-  of  N.  A.  89  Tex.  1,  30  L.R.A.  713,  59 
Am.  St.  Rep.  17,  32  S.  W.  889,  891;  Leisv 
V.  Hardin.  136  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681 ; 
Lyng  V.  Michigan,  136  U.  8.  161,  34  L.  ed. 
150,  3  Inters.  Com.  Rep.  143,  10  Sup.  Ct. 
Rep.  725;  Caldwell  v.  North  Carolina,  187 
U.  S.  622,  631,  632,  47  L.  ed.  336,  341,  23 
Sup.  Ct.  Rep.  229. 

There  is  nothing  in  conflict  with  this 
proposition  in  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Texas.  204  U.  S.  403,  61  L.  ed.  540,  27  Sup. 
Ct.  Rep.  360,  because  in  that  case  the  pre- 
scribed destination  of  the  interstate  ship- 
ment, whose  origin  was  in  South  Dakota, 
was  Texarkana,  Texas.  The  assignee  of  the 
owner  of  the  property  who  had  shipped  it  to 
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Texarkana  rebilled  the  shipment  from  Tex- 
Arkana,  Texas,  to  Goldthwaite,  in  that 
state,  and  the  Supreme  Court  held  that  the 
-contract  and  carriage  from  Texarkana  to 
Goldthwaite  were  intrastate,  and  not  inter- 
state, ctnnmeroe.  In  the  case  at  bar  the 
consignors  shipped  the  goods  to  their  pre- 
scribed destinations  in  Colorado  when  they 
started  them  from  Kansas  City  and  Omaha, 
respectively,  and  they  never  rebilled  nor 
changed  the  destinations.  The  goods  went 
in  continuous  passages  from  the  origins  of 
their  transportation  in  eastern  states-  to 
their  final  destinations  upon  the  line  of 
the  Northwestern  company  in  Colorado. 
The  rebilling  practised  by  the  railroad  com- 
panies without  any  new  consents  or  con- 
tracts with  the  owners  could  not  destroy  or 
affect  the  interstate  character  of  the  ship- 
ments, or  of  the  transportation.  The  North- 
western company  was  a  common  carrier;  it 
transported  from  Boulder,  Colorado,  to  their 
prescribed  destinations  in  that  state,  arti- 
cles of  interstate  commerce  consigned  from 
cities  in  Missouri  and  Nebraska,  respect- 
ively, upon  continuous  passages,  to  their 
designated  destinations  in  Colorado.  Each 
of  these  transportations  from  the  respective 
points  in  Missouri  and  Nebraska  to  the 
places  of  consignment  of  the  goods  in  Colo- 
rado was  a  single  interstate  carriage  and 
transaction,  and  the  Northwestern  company, 
by  reason  of  its  transportation  of  these  and 
like  shipments  through  a  part  of  their  in- 
terstate carriage,  necessarily  became  a 
"common  carrier  engaged  in  interstate  com- 
merce by  railroads,"  and  thus  fell  within 
the  literal  terms  and  the  ordinary  meaning 
of  the  provision  of  the  safety-appliance  acts, 
which  declare  that  it  shall  be  unlawful  for 
"any  common  carrier  engaged  in  interstate 
commerce  by  railroad  to  haul  cars  used  in. 
moving  interstate  traffic  unequipped  with 
automatic  couplers."  Counsel  for  the  com- 
pany contend  that  this  statute  should  be 
construed  to  except  companies  independently 
participating  in  such  transportation.  But 
construction  and  interpretation  have  no 
place  or  function  where  the  terms  of  the 
statute  are  clear  and  certain,  and  its  mean- 
ing is  plain.  In  Lake  County  v.  Rollins, 
130  U.  S.  662,  670,  32  L.  ed.  1060, 1063,  9  Sup. 
Ct.  Rep.  651,  the  Supreme  Court,  after  dis- 
cussing the  application  of  this  rule  to  con- 
tracts and  Constitutions,  said:  "So,  also, 
where  a  law  is  expressed  in  plain  and  un- 
ambiguous terms,  whether  those  terms  are 
general  or  limited,  the  legislature  should  be 
intended  to  mean  what  they  have  plainly 
expressed;  and  consequently  no  room  is  left 
for  construction.  United  States  v.  Fisher, 
2  Cranch,  358,  399,  2  L.  ed.  304,  317 ;  Dog- 
gett  V.  Florida  R.  Co.  99  U.  S.  72,  25  L.  ed. 
301." 
16  LJtA.(N.8.) 


No  words  or  terms  in  the  English  lan- 
guage occur  to  us  which  could  express  with 
more  clearness  and  certainty  than  those 
embodied  in  this  statute  the  requirement 
that  every  common  carrier  engaged  in  inter- 
state commerce  by  railroad  shall  equip  the 
cars  it  uses  to  move  interstate  traffic,  and 
that  are  not  expressly  excepted,  by  the 
6th  section  of  the  act,  with  automatic  coup- 
lers. And,  if  the  Congress  "should  be  in- 
tended to  mean  what  they  have  plainly  ex- 
pressed," they  must  have  meant  that  no 
common  carrier  engaged  in  such  commerce 
by  railroad,  whether  its  railroad  was  long 
or  short,  whether  it  was  within  one  or  many 
states,  whether  it  was  engaged  much  or  lit- 
tle in  that  commerce,  and  whether  it  oper- 
ated independently  or  under  a  common  con- 
trol, management,  or  arrangement  with 
some  other  carrier,  could  lawfully  move  in- 
terstate traffic  in  its  cars  without  first  equip- 
ping tbem  with  automatic  couplers,  for  so 
the  Congress  plainly  enacted.  This  view  of 
the  effect  of  this  legislation  is  not  without 
authoritative  support.  The  power  to  regulate 
commerce  among  the  states  is  general,  and 
includes  authority  to  regulate  all  its  parts: 
(1)  That  subjects  of  commerce,  the  articles, 
information,  intelligence,  transported  from 
state  to  state;  (2) the  transactors  of  com- 
merce, the  merchants,  carriers,  laborers,  who 
carry  it  on;  (3)  the  means,  the  vehicles,  the 
cars,  steamboats,  coaches,  wagons,  by  which 
subjects  of  commerce  are  carried;  (4)  the 
operation,  the  contracts,  terms,  rates,  under 
which  it  is  conducted.  While  this  power  to 
regulate  is  general,  the  regulations  them- 
selves by  means  of  which  this  power  is  ex- 
ercised must  necessarily  be  particular  and 
appropriate  to  the  respective  parts  of  this 
commerce  which  they  are  enacted  to  gay- 
em.  A  regulation  of  the  operation  of  a 
telegraph  company,  or  of  an  express  com- 
pany, might  not  be  an  apposite  or  effective 
regulation  of  the  operation  of  stage  coaches. 
A  regulation  of  the  rates  of  transportation 
of  carriers  operating  stage  coaches,  wagons, 
steamboats,  street  cars,  or  cars  moved  by 
steam,  might  not  constitute  a  suitable  or  ap- 
propriate regulation  of  the  construction  of 
those  vehicles.  Hence  a  decision  which  con- 
strues a  regulation  of  the  vehicles  of  com- 
merce is  the  most  apt,  persuasive,  and  con- 
trolling in  the  interpretation  of  the  acts  un- 
der consideration,  since  they  constitute  reg- 
ulations of  carriages  of  this  character. 

By  act  July  7,  1838,  chap.  191,  5  Stat 
at  L.  304,  and  act  August  30,  1852,  chap. 
106,  10  Stat,  at  L.  61,  Congress  provided 
for  the  inspection  and  licensing  of  vessels 
propelled  by  steam  which  were  engaged  in 
interstate  commerce,  and  prohibited  their' 
operation  without  a  license  under  a  pen- 
alty of  $500.     The   Daniel    Ball,   a  steam- 
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boat,  was  navigating  the  Grand  river,  in 
the  state  of  Michigan,  without  a  license, 
and  the  United  States  brought  a  suit  for 
the  penalty.  The  owners  of  the  vessel  an- 
swered that  the  steamer  was  not  engaged  in 
trade  or  commerce  between  two  or  more 
states,  but  was  employed  solely  in  intra- 
state commerce.  The  parties  to  the  suit 
stipulated  that  the  vessel  operated  entirely 
within  the  state  of  Michigan  between  Grand 
Rapids  and  Grand  Haven,  that  she  did  not 
run  in  connection  with,  or  in  continuation 
of,  any  line  of  steamers  or  vessels  on  the 
lake,  or  any  line  of  railway  in  the  state, 
but  that  she  was  a  common  carrier  between 
the  two  cities  named,  and  "that  some  ot 
the  goods  that  she  shipped  at  Grand  Rapids 
and  carried  to  Grand  Haven  were  destined 
and  marked  for  places  in  other  states  than 
Michigan,  and  that  some  of  the  goods  which 
she  shipped  at  Grand  Haven  came  from 
other  states  and  were  destined  for  places 
within  that  state."  The  Daniel  Ball  (The 
Daniel  Ball  v.  United  States)  10  Wall.  657, 
559,  19  L.  ed.  999.  Upon  this  state  of  facts, 
the  Supreme  Court  affirmed  the  judgment 
for  the  penalty.  Upon  the  matters  perti- 
nent to  the  questions  in  this  case  it 
said:  "In  this  case  it  is  admitted 
that  the  steamer  was  engaged  in  ship- 
ping and  transporting  down  Grand  river 
goods  destined  and  marked  for  other  states 
than  Michigan,  and  in  receiving  and  trans- 
porting up  the  river  goods  brought  within 
the  state  from  without  its  limits;  but,  in- 
asmuch as  her  agency  in  the  transportation 
was  entirely  within  the  limits  of  the  state, 
and  she  did  not  run  in  connection  with,  or 
in  continuation  of,  any  line  of  vessels  or 
railway  leading  to  other  states,  it  is  con- 
tmded  that  she  was  engaged  entirely  in  do- 
nip.stic  commerce.  But  this  conclusion  does 
not  follow.  So  far  as  she  was  employed  in 
trans|K>rting  goods  destined  for  other  states, 
or  goods  brought  from  without  the  limits 
of  Michigan  and  destined  to  places  within 
that  state,  she  was  engaged  in  commerce 
between  the  states,  and,  however  limited 
that  commerce  may  have  been,  she  was,  so 
far  as  it  went,  subject  to  the  legislation 
of  Congress.  She  was  employed  as  an  in- 
strument of  that  commerce,  for,  whenever  a 
commodity  has  begun  to  move  as  an  article 
of  trade  from  one  state  to  another,  com- 
merce in  that  commodity  between  the  states 
has  commenced.  The  fact  that  several  dif- 
ferent and  independent  agencies  are  em- 
ployed in  transporting  the  commodity,  some 
acting  entirely  in  one  state,  and  some  act- 
ing through  two  or  more  states,  does  in  no 
respect  affect  the  character  of  the  transac- 
tion. To  the  extent  in  which  each  a;?ency 
acts  in  that  transportation,  it  in  suhjort  to 
the  regtilation  of  Congress.  It  is  said  that, 
15  L.R.iV.(N.S.) 


if  the  position  here  asserted  be  sustained, 
there  is  no  such  thing  as  the  domestic 
trade  of  a  state;  that  Congress  may  take 
the  entire  control  of  the  commerce  of  the 
country,  and  extend  its  regulations  to  the 
railroads  within  a  state  on  which  grain  or 
fruit  is  transported  to  a  distant  market. 
We  answer  that  the  present  case  relates  to 
transportation  on  the  navigable  waters  of 
the  United  States,  and  we  are  not  called 
upon  to  express  an  opinion  upon  the  power 
of  Congress  over  interstate  commerce  when 
carried  on  by  land  transportation.  And  we 
answet,  further,  that  we  are  unable  to  draw- 
any  clear  and  distinct  line  between  the  au- 
thority of  Congress  to  regulate  an  agency 
employed  in  commerce  between  the  states, 
when  that  agency  extends  through  two  or 
more  states,  and  when  it  is  confined  in  its 
action  entirely  within  the  limits  of  a  sin- 
gle state.  If  its  authority  does  not  extend 
to  an  agency  in  such  commerce,  when  that 
agenqr  is  confined  within  the  limits  of  a 
state,  its  entire  authority  over  interstate 
commerce  may  be  defeated.  Several  agen- 
cies combining,  each  taking  up  the  com- 
modity transported  at  the  boundary  line  at 
one  end  of  the  state,  and  leaving  it  at  the 
boundary  line  at  the  other  end,  the  Federal 
jurisdiction  would  be  entirely  ousted,  and  the 
constitutional  provision  would  become  a  dead 
letter."  The  Daniel  Ball  (The  Daniel  Ball  ▼. 
United  States)  10  Wall.  567,  665,  566,  19 
L.  ed.  999,  1002;  Foster  v.  Davenport,  22 
How.  244,  16  L.  ed.  248;  Harmon  v.  Chi- 
cago, 140  111.-  374,  29  N.  E.  732;  Houston 
Direct  Nav.  Co.  v.  Insurance  Co.  of  N.  A. 
supra;  State  v.  Gulf,  C.  ft  S.  F.  R.  Co. 
(Tex.  Civ.  App.)  44  S.  W.  642,  543;  Gulf, 
C.  ft  S.  F.  R.  Co.  V.  Fort  Grain  Co.  (Tex. 
Civ.  App.)  72  S.  W.  419. 

The  power  to  regulate  interstate  com- 
merce is  as  complete  upon  the  land  as  upon 
the  navigable  waters  of  the  nation,  and  con- 
gressional regulation  upon  the  former  must 
be  interpreted  by  the  same  rules  and  en- 
forced with  the  same  efficiency  as  like  regu- 
lations upon  the  latter.  Re  Debs,  158  U.  S. 
564,  690,  691,  39  L.  ed.  1092,  1104,  1106,  15 
Sup.  Ct.  Rep.  900.  The  plain  and  specific 
declaration  of  the  acts  of  Congress  before 
us,  which  has  been  recited,  the  familiar  rule 
that,  where  the  terms  of  a  statute  are  un- 
ambiguous and  their  meaning  is  plain,  there 
is  no  room  for  construction,  and  the  apt 
and  controlling  opinion  of  the  Supreme 
Court  in  the  Daniel  Ball  Case,  which  de- 
cided, in  a  case  strictly  analogous,  the  ma- 
terial legal  questions  in  this  case,  cogently 
persuade  that  the  Northwestern  company- 
was  a  common  carrier  engaged  in  inter- 
state commerce  by  railroad,  within  the  true 
meaning  of  the  safety-appliance  acts,  and 
was  thereby  required  to  equip  its  cars  with 
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automatic  couplen;  and  no  doubt  upon  this 
subject  would  remain  were  it  not  for  the 
fact  that  judges  whose  ability,  learning,  and 
wisdom  deserve  and  command  the  respect  of 
all  have  reached  a  different  conclusion,  and 
counsel  for  the  company  invoke  their  deci- 
sion and  urge  us  to  follow  it. 

In  United  States  v.  Oeddes,  65  C.  C.  A. 
320,  323,  131  Fed.  462,  455,  the  circuit 
court  of  appeals  of  the  sixth  circuit  held 
that  a  railroad  company  which  transported 
articles  of  interstate  commerce  consigned 
from  one  state  to  another  over  a  railroad 
entirely  within  a  single  state  which  il 
owned,  under  circumstances  similar  to  those 
in  the  case  at  bar,  was  not  "a  common 
carrier  engaged  in  interstate  commerce  by 
railroad,"  within  the  meaning  of  the  safety- 
appliance  acts,  because  the  interstate-com- 
merce act  (Act  February  4,  1887,  chap. 
104,  $  1,  2*  Stat,  at  L.  370,  U.  8.  Comp. 
Stat.  1901,  p.  3154)  reads:  "The  provi- 
sions of  this  act  shall  apply  to  any  common 
carrier  or  carriers  engaged  in  the  trans- 
portation of  passengers  or  property  wholly 
by  railroad,  or  partly  by  railroad  and  partly 
by  water,  when  both  are  used,  under  a  com- 
mon control,  management,  or  arrangement, 
for  a  continuous  carriage  or  shipment  from 
one  state  or  territory  of  the  United  States, 
or  the  District  of  Columbia,  to  another 
state  or  territory  of  the  United  States, 
or  the  District  of  Columbia;"  and  because 
the  defendant  company  was  not  engaged  in 
the  transportation  with  another  carrier 
"under  a  common  control,  management,  or 
arrangement  for  a  continuous  passage  or 
shipment"  from  one  state  to  another.  It  is 
probable  that  the  clause  "under  a  common 
control,  management,  or  arrangement  for  a 
continuous  carriage  or  shipment,"  in  this 
act,  qualified  common  carriers  "partly  by 
railroad  aad  partly  by  water"  only,  and 
had  no  application  to  such  carriers  wholly 
by  railroad,  although  there  is  high  authority' 
to  the  contrary  (United  States  v.  Geddes, 
65  C.  C.  A.  320.  131  Fed.  452;  Interstate 
Commerce  Commission  v.  Bellaire,  Z.  t  C. 
R.  Co.  [C.  C]  77  Fed.  942 ;  Ex  parte  Koeh- 
ler  [C.  C]  1  Inters.  Com.  Rep.  28,  30  Fed. 
867;  United  States  ex  rel.  Interstate  Com- 
merce Commission  v.  Chicago,  K.  &  S.  R. 
Co.  [C.  C]  81  Fed.  783)  ;  and  it  is  certain 
that  it  is  thus  limited  in  its  effect  since  the 
amendatory  act  of  June  20,  1906  (34  Stat, 
at  L.  684,  chap.  3501,  §  1,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  892).  But  the  Geddes  Case 
was  decided,  and  the  argument  in  this  case 
has  been  presented  and  will  be  considered, 
upon  the  theory  that  this  clause  in  the 
original  act  was  a  part  of  the  specification 
of  the  carriers  wholly  by  railroad  who  were 
subject  to  its  provisions. 

The  argument  of  counsel  for  the  company, 
15  L.ILA.(N.S.) 


in  support  of  the  construction  adopted  by 
the  court  of  appeals  of  the  sixth  circuit,  ia 

( 1 )  that  the  part  of  the  first  section  of  the 
"interstate-commerce  act"  quoted  above,  con- 
stituted a  new  and  exclusive  definition  of 
carriers    engaged   in   interstate   commerce; 

(2)  that  Mr.  Justice  Shiras,  in  Texas  & 
P.  R.  Co.  ▼:  Interstate  Commerce  Commis- 
sion, 162  U.  S.  197,  40  L.  ed.  940,  5  Inters. 
Com.  Rep.  405,  16  Sup.  Ct.  Rep.  666,  at 
page  212,  in  speaking  of  this  act,  said: 
"It  would  be  diflicult  to  use  language  more 
unmistakably  signifying  that  Congress  had 
in  view  the  whole  field  of  commerce  (ex- 
cepting that  wholly  within  a  state), — as 
well  that  between  the  states  and  territories 
as  that  going  to  or  coming  from  foreign 
countries;"  (3)  that,  if  that  statement  was 
accurate,  then  to  be  a  "common  carrier  en- 
gaged in  interstate  commerce  by  railroad," 
within  the  meaning  of  the  safety-appliance 
act  of  1893,  which  waa  enacted  six  years 
later,  a  railroad  must  be  "engaged  in  the 
transportation  of  passengers  or  property 
wholly  by  railroad  or  partly  by  railroad 
and  partly  by  water  when  both  are  used, 
under  a  common  control,  management,  or 
arrangement  for  a  continuous  carriage  or 
shipment"  from  one  state  to  another;  (4) 
that  Congress  sought  to  regulate  interstate 
commerce  by  eacn  act,  and  that,  having  de- 
fined interstate  commerce  in  the  first  act, 
the  words  "any  common  carrier  engaged  in 
interstate  commerce,"  in  the  subsequent 
safety-appliance  acts,  were  restricted  to 
those  carriers  specified  in  that  definition, 
and  included  only  such  as  were  so  engaged 
with  others  under  a  common  control,  man- 
agement, or  arrangement  for  a  continuous 
passage  or  shipment;  and  (S)  that  any  oth- 
er construction  would  compel  railroad  com- 
panies operating  in  single  states,  to  which 
articles  of  interstate  commerce  that  they 
might  not  lawfully  refuse,  to  carry  were 
tendered  for  transportation,  to  comply  with 
the  safety-appliance  acts,  and  would  thereby 
draw  all  commerce  under  national  re<;ula- 
tion.  A  careful  study  of  this  argument  in 
all  its  branches  has  brought  to  mind  some 
reasons  why  it  is  not  convincing,  which 
will  be  briefly  stated. 

The  major  premise  of  the  argument  is 
that  Congress,  by  the  act  of  1887,  made  an 
authoritative  definition  of  carriers  engaged 
in  interstate  commerce  by  railroad  and  part- 
ly by  railroad  and  partly  by  water,  to  which 
subsequent  legislation  and  decision  is  sub- 
ject; that,  after  the  passage  of  that  act.  no 
carrier  by  railroad,  and  no  carrier  partly 
by  railroad  and  partly  by  water,  who  coti- 
ducted  within  a  single  state  a  part  of  the 
continuous  transportation  of  articles  of  in- 
terstate commerce,  was  engaged  in  that  com- 
merce,  unless    it   conducted   that   carriage 
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with  some  other  carrier  under  a  common 
control,  management,  or  arrangement  for  a 
continuous  carriage  or  shipment.  Is  this 
the  true  construction  and  effect  of  the  first 
section  of  the  interstate-commerce  act  of 
1887!  When  Congress  passed  that  statute, 
conclusive  decisions  and  universal  assent 
had  established  the  rule  of  lav  that  com- 
mon carriers  engaged  entirely  within  a  sin- 
gle state  in  the  transportation  of  articles 
of  interstate  commerce  included  two  classes: 
(a)  Those  who  conducted  that  transporta- 
tion with  another  or  other  carriers  under 
a  common  control,  management,  or  arrange- 
ment for  a  continuous  carriage,  or  ship- 
ment; and  (b)  those  who  conducted  such 
transportation  alone,  or  with  other  car- 
riers without  any  common  control,  man- 
agement, or  arrangement  for  such  a  carriage 
or  shipment.  The  question  whether  or  not 
carriers  of  the  second  class  were  engaged  in 
interstate  commerce  was  settled.  The  Dan- 
iel Ball  Case.  10  Wall.  657,  566,  19  L.  ed. 
999,  1002,  and  the  cases  cited  supra  under 
that  case.  It  was  not  acute,  debatable,  or 
open,  and  the  purpose  of  the  act  of  1887 
was  not  to  answer  it.  If  it  had  been  the 
intention  of  Congress  and  the  meaning  ot 
that  act  that  the  established  rule  of  law 
upon  that  question  should  be  abrogated,  that 
a  new  definition  of  carriers  engaged  in  in- 
terstate commerce  should  be  made  which 
would  imperatively  exclude  the  second  class 
from  interstate  commerce,  it  is  reasonable 
to  believe  that  the  lawmaking  body  would 
have  made  this  purpose  to  cause  so  radical 
a  departure  from  the  law  of  the  land  clear 
and  indisputable  by  a  direct  declaration 
and  enactment  which  could  easily  have  been 
written  in  a  few  lines,  that  henceforth  car- 
riers engaged  in  interstate  commerce  by 
railroad  should  include  those  of  the  first 
class  only,  or  that  they  should  exclude  those 
of  the  second  class.  But  the  act  contains 
no  such  declaration  or  provision.  On  the 
other  hand,  in  the  face  of  the  established 
rule  of  law  that  carriers  by  railroad  en- 
gaged in  interstate  commerce  consisted  of 
both  classes,  the  Congress  enacted  that  "the 
provisions  of  this  act  shall  apply  to"  the 
members  of  the  first  class;  and  there  it 
stopped  and  enacted  nothing  more  perti- 
nent to  this  issue. 

The  existence  of  the  two  well-known 
classes  of  carriers  engaged  in  interstate 
commerce,  the  absence  of  any  declaration 
or  enactment  that  the  rule  which  included 
the  members  of  both  classes  among  such  car- 
riers should  be  abrogated  or  in  any  way 
modified,  and  the  simple  declaration  of  the 
act  that  its  provisions  should  apply  to  the 
members  of  the  first  class  without  more 
upon  this  subject,  render  it  difficult  to  be- 
lieve that  the  purpose  or  effect  of  the  first 
15  L.R.A.(N.S.) 


section  of  this  statute  was  any  other  than 
to    select    out    of    all    the    carriers     en- 
gaged   in    interstate    commerce    by     rail- 
road,   or    partly    by    railroad    and    part- 
ly    by     water,    and     to     specify,     as     its 
clear  and  certain  words  purport  to  do,  the 
class  of  those  carriers  to  which  its  provi- 
sions apply.     The  remark  of  Mr.   Justice 
Shiras  in  Texas  &  P.  R.  Co.  v.  Interstate 
Commerce  Commission,   162  U.   S.  212,   40 
L.  ed.  945,  6  Inters.  Com.  Rep.  405.  16  Sup. 
Ct.  Rep.   672,  with  reference  to  the  inter- 
state-commerce act,  that  "it  would  be  dif- 
ficult to  use  language  more  unmistakably 
signifying  that  Congress  had  in   view   the 
whole   field   of   commerce    (excepting   com- 
merce wholly  within  a  state),"  is  not  per- 
suasive upon  the  legal  issue  before  us,   (a) 
because   this   question   was   not   presented, 
discussed,  or  decided  in  that  case,  wherein 
the  court  was  considering  only  the  relation 
of  the  circiunstances,  conditions,  and  rates 
of  transportation   of   foreign   commerce  to 
the  circumstances,  conditions,  and   rates  of 
transportation  of  interstate  commerce  un- 
der the  act  of  1887,  and  expressions  in  the 
opinions  of  courts  are  not  authoritative  be- 
yond the  questions  which  they  were  consid- 
ering and   deciding  when   they   used   them 
(Cohen  v.  Virginia,  6  Wheat.  264,  299,  S  L. 
ed.  267,  266) ;    (b)   because  the  statement 
that  Congress  had  in  view  the  whole  field 
of  interstate  commerce  when  it  passed  this 
act  is  far  from  an  assertion,  and  could  never 
have  been  intended  to  be  a  declaration  that 
Congress  had  regulated,  or  had  intended  by 
that  act  to  regelate,  every  carrier  engaged 
in  interstate  commerce  within  its  regulating 
power,  for  that  was  obviously  not  the  fact 
It  di  1  not  regulate,  and  evidently  did  not 
intend  to  regulate,  carriers  engaged  in  the 
transportation  of  subjects  of  interstate  com- 
merce by  stage  coach,  by  wagon,  entirely  by 
water,  or  such  carriers  partly  by  water  and 
partly  by  railroad,  when  they  were  not  op- 
erating with  other  carriers  under  a  com- 
mon control,  management,  or  arrangement: 
(c)   because  the  statute  expressly  declared 
that  the  provisions  of  the  act  should  apph- 
to  the  members  of  a  specific  class  of  carriers 
engaged  in  interstate  commerce,  and  omit- 
ted, and  thereby  excluded  from  subjection 
to  its  provisions,  those  of  other  classes.    The 
amendatory  act  of  June  29,  1906   (34  Stat, 
at  L.  684,  chap.  .3591,  {  1,  U.  S.  Comp.  Stat. 
Supp.  1907,  p.  892),  is  a  demonstration  that 
the  original  act  was  not  intended  tb,  and  did 
not,  regulate  all  common  carriers  engaged  in 
interstate  commerce  by  railroad  within  the 
power  of  Congress,  for  the  amendment' ap- 
plies the  provisions  of  the  act  to  common 
carriers    engaged    in    interstate    commerce 
wholly  by   railroad  who   are  exempt  from 
any   common  control,   management,  or  ar- 
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rangement  with  other  carriers,  and  applies 
its  provisions  to  many  other  carriers  not 
■objecf  to  the  terms  of  tiie  original  act. 

The  rule  tn  pari  materia,  which  counsel 
for  the  company  invoke, — ^the  rule  that  the 
similar  terms  of  statutes  enacted  for  like 
purposes  should  receive  like  interpretations, 
— is  inapplicable  to  the  interstate-commerce 
act  and  the  safety-appliance  acts,  because 
the  provision  of  the  latter  relative  to  the 
question  before  us  is  plain  and  explicit; 
and  a  statute  falls  under  that  rule  only 
when  its  terms  are  ambiguous  or  its  sig- 
nificance is  doubtful  (Endlich,  Interpreta- 
tion of  Statutes,  {  63,  p.  67),  and  because 
the  evils  to  be  remedied,  the  objects  to  be 
accomplished,  and  the  enactments  requisite 
to  attain  them  are  radically  different.  It  is 
true  that  each  act  was  a  regulation  of  in- 
terstate commerce,  but  so  are  the  Sherman 
antitrust  act,  the  employer's  liability  act, 
the  various  acts  regulating  the  inspection  of 
steamboats,  and  the  navigation  of  the  inland 
rivers,  lakes,  and  bays,  and  many  other  acts 
too  numerous  to  mention  or  review.  It  does 
not  follow  from  the  facts  that  the  inter- 
state-commerce act  was  first  passed,  and 
that  it  regulates  commerce  among  the 
states,  and  declares  that  its  provisions  shall 
apply  to  the  members  of  a  certain  class  of 
carriers  engaged  therein,  that  the  Sherman 
antitrust  act,  the  safety-appliance  acts,  and 
other  subsequent  acts  regulating  commerce 
apply  to  the  members  of  that  class  only,  in 
the  face  of  the  positive  declarations  of  the 
teter  acts  that  they  shall  govern  other  par- 
ties and  other  branches  of  commerce.  The 
subject  of  the  first  act  was  the  contracts, 
the  rates  of  transportation  of  articles  of  in- 
terstate commerce;  the  subject  of  the  safe- 
ty-appliance acts  was  the  construction  of 
the  vehicles,  the  cars,  and  engines  which 
carry  that  commerce.  The  evils  the  former 
was  passed  to  remedy  were  discrimination 
and  favoritism  in  contracts  and  rates  of 
carriage;  the  evils  the  latter  was  enacted 
to  diminish  were  injuries  to  the  employees 
of  carriers  by  the  use  of  dangerous  cars  and 
engines.  The  remedy  for  the  mischiefs 
which  induced  the  passage  of  the  former 
act  was  equality  of  contracts  and  rates  of 
transportation;  the  remedy  for  the  evils  at 
which  the  latter  act  was  leveled  was  the 
equipment  of  cars  and  engines  with  auto- 
matic couplers.  Neither  in  their  subjects, 
in  the  mischiefs  they  were  enacted  to  re- 
move, in  the  remedies  required,  nor  in  the 
remedies  provided,  do  these  acts  relate  to 
similar  matters;  and  the  rule  that  the 
words  or  terms  of  acts  in  pari  materia 
shoald  have  similar  interpretations  ought 
act  to  govern  their  construction.  The  con- 
tention that,  if  a  railroad  company  con- 
ducting the  transportation  of  articles  of  in- 
16  LJLA.(NJS.) 


terstate  commerce  entirely  within  a  single 
state  and  independent  of  other  carriers  is 
held  to  be  subject  to  the  safety-appliance 
acts,  it  must  receive  articles  of  interstate 
commerce  for  transportation,  and  all  car- 
riage, both  interstate  and  intrastate,  will 
thus  become  subject  to  national  regulation, 
neither  terrifies  nor  convinces. 

The  Constitution  reserved  to  the  nation 
the  unlimited  power  to  regulate  interstate 
and  foreign  commerce,  and,  if  that  power 
cannot  be  effectually  exercised  without  af- 
fecting intrastate  commerce,  then  Congress 
may  undoubtedly  in  that  sense  regulate  in- 
trastate commerce  so  far  as  necessary,  in  or- 
der to  regulate  interstate  commerce  fully 
and  effectually.  The  people  of  the  United 
States  carved  out  of  their  sovereign  power, 
reserved  from  the  states,  and  granted  to  the 
Congress  of  the  United  States,  exclusive  and 
plenary  power  to  regulate  commerce  among 
the  states  and  with  foreign  nations.  That 
power  is  not  subordinate,  but  it  is  para- 
mount, to  all  the  powers  of  the  states.  If 
its  independent  and  lawful  exercise  of  this 
congressional  power  and  the  attempted  ex- 
ercise by  a  state  of  any  of  its  powers  im- 
pinge or  conflict,  the  former  must  prevail 
and  the  latter  must  give  way.  The  Consti- 
tution and  the  acts  of  Congress  passed  in 
pursuance  thereof  are  the  supreme  law  of 
the  land.  "That  which  is  not  supreme  must 
yield  to  that  which  is  supreme."  Brown  v. 
Maryland,  12  Wheat.  419,  448,  6  L.  ed.  678, 
688;  Gibbons  v.  Ogden,  9  Wheat.  1,  209, 
210,  6  L.  ed.  23,  73;  Qulf,  0.  &  8.  F.  R.  Co. 
V.  Hefley,  168  U.  S.  98,  39  L.  ed.  910,  15 
Sup.  Ct.  Rep.  802;  Interstate  Commerce 
Commission  v.  Detroit,  G.  H.  &  M.  R.  Co. 
167  U.  S.  633,  642,  42  L.  ed.  306,  309,  17 
Sup.  Ct.  Rep.  986;  State  Freight  Tax  Case, 
15  Wall.  232,  275,  280,  21  L.  ed.  146,  161, 
163;  Pensacola  Teleg.  Co.  v.  Western  U. 
Teleg.  Co.  96  U.  S.  1,  8,  24  L.  ed.  708,  710; 
Chy  Lung  v.  Freeman,  92  U.  S.  275,  280,  23 
L.  ed.  650,  552;  Hannibal  ft  St.  J.  R.  Co. 
V.  Husen,  96  U.  S.  466,  471-473,  24  L.  ed. 
527,  530,  531;  Hall  v.  De  Cuir,  95  U.  S. 
485,  488^90,  497-513,  24  L.  ed.  547,  548, 
551-556;  Cooper  Mfg.  Co.  v.  Ferguson,  113 
U.  S.  727,  736,  737,  28  L.  ed.  1137,  1139, 
1140,  6  Sup.  Ct.  Rep.  739;  Bowman  v.  Chi- 
cago &  N.  W.  R.  Co.  125  U.  S.  465,  479-481, 
485,488-491,507,508,  31  L.  ed.  700,  704,  705, 
708,  709,  714,  715,  1  Inters.  Com.  Rep. 
823,  8  Sup.  Ct.  Rep.  689,  1062;  Welton  v. 
Missouri,  91  U.  S.  276,  280,  23  L.  ed.  347, 
349;  Lyng  v.  Michigan,  135  U.  S.  161,  166, 
34  L.  ed.  150,  153,  3  Inters.  Com.  Rep.  143, 
10  Sup.  Ct.  Rep.  725;  Norfolk  ft  W.  R.  Co.  v. 
Pennsylvania,  136  U.  S.  114,  115,  118,  120, 
34  L.  ed.  394-398,  3  Inters.  Com.  Rep.  178, 
10  Sup.  Ct.  Rep.  958;  Crutcher  v.  Kentucky, 
141  U.  S.  47,  67-59,  36  L.  ed.  649,  652,  653, 
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II  Sup.  Ct.  Rep.  861;  Osborne  y.  Florida, 
164  U.  S.  660,  666,  41  L.  ed.  686,  687,  17 
Sup.  Ct.  Rep.  214;  Caldwell  v.  North  Caro- 
lina, 187  U.  S.  622,  623,  47  L.  ed.  336,  337, 
23  Sup.  Ct.  Rep.  229.  It  was  the  evident 
and  declared  purpose  of  the  safety-appliance 
acts  to  require  every  common  carrier  en- 
gaged in  interstate  commerce,  and  hence 
every  common  carrier  so  engaged  independ- 
ently in  a  single  state,  to  comply  with  the  re- 
quirements of  the  statute.  No  greater  burden 
is  thereby  imposed  upon  a  company  engaged 
in  such  commerce  within  one  state  than 
upon  one  so  engaged  in  more  than  one  state. 
There  was  as  urgent  a  demand,  and  as  much 
reason  and  necessity,  for  the  protection  of 
the  lives  and  limbs  of  the  servants  of  rail- 
road companies  operating  in  a  single  state 
as  of  preserving  the  lives  and  limbs  of  the 
servants  of  such  companies  operating  across 
state  lines.  The  safety-appliance  acts  might 
be  practically  evaded  and  thus  rendered  fu- 
tile if  companies  independently  transport- 
ing articles  of  interstate  commerce  in  single 
states  could  exempt  themselves  from  their 
provisions  by  conducting  all  such  trans- 
portation, except  that  across  the  imaginary 
lines  which  divide  the  states,  by  means  of 
corporations  operating  in  single  states  only. 
And  finally  the  objection  here  under  consid- 
eration was  determined  to  be  untenable  by 
the  controlling  opinion  of  the  Supreme 
Court  in  The  Daniel  Ball  Case,  where  it  was 
equally  available,  was  considered  and  over- 
ruled (10  Wall.  686,  19  L.  ed.  1002),  for 
Congress  has  the  same  "fullness  of  control" 
over  interstate  commerce  carried  upon  rail- 
roads and  other  artificial  highways  upon 
the  land  that  it  has  over  that  borne  upon 
the  navigable  waters  of  the  nation.  Re 
Debs,  158  U.  S.  590,  691,  39  L.  ed.  1104, 
1105,  15  Sup.  Ct.  Rep.  900. 

Some  of  the  reasons  why  the  argument 
of  counsel  in  support  of  the  construction 
of  thpso  acts  which  they  seek  has  not  proved 
convincing,  have  now  been  stated.  There 
are,  however,  other  and  eontrolling  con.sid- 
erations  which  deter  us  from  the  conclusion 
they  urge.  Congress  enacted  that  "it  shall 
be  unlawful  for  any  common  carrier  en- 
gaged in  interstate  commerce  by  railroad" 
to  haul  any  car  on  its  line,  used  in  moving 
interstate  traffic,  unequipped  with  automat- 
ic couplers,  except  four-wheeled  cars  and 
certain  logging  cars  and  the  engines  which 
draw  them.  The  construction  of  this  enact- 
ment sought  in  effect  amends  this  positive 
declaration  by  importing  into  it  the  ex- 
ception which  appears  in  italics  below,  so 
that  it  would  read,  "it  shall  be  unlawful 
for  any  common  carrier  engaged  in  inter- 
state commerce  by  railroad,  .  .  .  emoept 
a  oommon  carrier  engaged  in  interstate  com- 
merce by  railroad  ioholly  tcithin  a  single 
16  L.R.A.(N.S.) 


state  and  not  under  a  oommon  eontrol,  man- 
agement, or  arrajigement  tuith  any  other 
carrier  for  a  continuous  carriage  or  ship- 
ment," to  haul  any  car  on  its  line  used  in 
moving  interstate  traffic  unequipped  with 
automatic  couplers,  except  four-wheeled  cars 
and  certain  logging  cars  and  the  engines 
used  to  haul  them.  But,  where  the  Congress 
makes  no  exception  from  the  clear  and  cer- 
tain declaration  of  a  statute,  there  is  ordi- 
narily a  presumption  that  it  intended  to 
make  none.  M'lver  v.  Ragan,  2  Wheat.  26, 
29,  4  L.  ed.  176,  176;  Bank  of  Alabama  v. 
DaltoB,  9  How.  622,  628,  13  L.  ed.  242,  244; 
Vance  v.  Vance,  108  U.  S.  614,  621,  27  L. 
ed.  808.  811,  2  Sup.  Ut  Rep.  854;  St.  Louis, 
I.  M.  A  S.  R.  Co.  V.  B'Shears,  69  Ark.  237, 
244,  27  S.  W.  2.  By  so  much  the  more  is  it 
true  that,  where  the  lawmaking  body  has 
made  exceptions  to  the  general  terms  of  an 
act,  as  in  this  instance,  the  presumption 
is  that  it  intended  to  make  no  more.  Again, 
if  Congress  intended  to  make  this  exception, 
it  was  a  secret  intention  which  the  safety- 
appliance  acts  not  only  failed  to  express, 
but  which  their  terms  expressly  negatived. 
It  is  the  intention  expressed,  or  necessarily 
implied,  in  the  law,  and  that  alone,  to  which 
courts  may  lawfully  give  effect.  They  may 
not  assume  or  presume  purposes  and  in- 
tentions that  are  neither  expressed  nor  im- 
plied, and  then  construe  into  the  law  the 
provisions  to  accomplish  these  assumed  in- 
tentions. A  secret  intention  of  the  law- 
making body  cannot  be  legally  interpreted 
into  a  statute  which  is  plain  and  unambigu- 
ous, and  which  does  not  express  or  imply 
it.  United  States  v!  Wiltberger,  6  Wheat. 
76,  6  L.  ed.  37;  Bennett  v.  Worthington,  24 
Ark.  487,  494;  Tynan  v.  Walker,  35  Cat. 
634,  95  Am.  Dec.  162;  Smith  v.  State,  66 
Md.  215,  7  Atl.  49;  Missouri,  K.  &  T.  B. 
Co.  V.  Bagley,  60  Kan.  424,  56  Pac.  759. 

The  principal  reasons  which  have  been 
persuasive  in  the  determination  of  the  ques- 
tion in  hand  have  now  been  stated.  They 
have  been  presented  at  considerable  length 
in  deference  to  the  opinion  of  the  court  of 
appeals  of  the  sixth  circuit  in  the  Geddes 
Case,  which  it  would  have  been  a  pleasure 
to  follow  if  the  proper  result  had  been 
doubtful  in  our  opinion.  But  this  case  has 
been  presented  to  this  court  for  decision. 
The  exercise  of  its  independent  judgment 
has  been  invoked,  and  it  may  not  be  law- 
fully denied.  The  positive  and  explicit  dec- 
laration of  the  first  section  of  the  safety- 
appliance  act  of  1893  that  "it  shall  be  un- 
lawful for  any  common  carrier  engaged  in 
interstate  commerce  by  railroad"  to  um 
any  cara  unequipped  with  automatic  coup- 
lers, except  four-wheeled  cars  and  logging 
cars,  in  moving  interstate  traffic,  the  clear- 
ness and  certainty  of  this  language  which 
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prohibits  interpretation,  the  absence  of  any 
expression  of  the  exception  which  the  court 
is  asked  to  import  into  this  statute,  the 
presumption  from  the  plain  language  of  the 
law  that  the  Congress  intended  to  make  no 
such  exception,  the  rule  that  the  courts  may 
not  insert  in  a  statute  an  enactment  of  an 
assumed  secret  intention  of  the  lawmaking 
body  which  is  not  expressed  therein  or  neces- 
sairily  implied,  the  fact  that  the  interstate- 
commerce  act  does  not  appear  to  us  to  de- 
fine common  carriers  engaged  in  interstate 
commerce  by  railroad,  but  simply  to  apply 
the  provisions  of  that  act  to  the  members 
of  a  specified  class  of  these  carriers,  the  fact 
that  the  interstate-commerce  act  is  not  in 
pari  materia  with  the  safety-appliance  acts, 
either  in  its  subject-matter,  in  the  evils  it 
assails,  or  in  the  remedies  it  provides,  so 
that  neither  its  language  nor  the  construc- 
tion thereof  is  apposite  to  or  controlling  of 
the  terms  or  of  the  interpretation  of  the 
latter  act,  the  reason  of  the  case  which  as 
imperatively  requires  the  protection  from 
dangerous  vehicles  of  the  employees  of  com- 
panies independently  engaged  in  interstate 
commerce  by  railroad  entirely  within  single 
states,  as  it  does  the  protection  of  the  serv- 
ants of  other  companies  employed  in  the 
transportation  of  articles  of  interstate 
commerce  by  railroad, — all  these  and  oth- 
er facts,  rules,  and  reasons  to  which 
reference  has  been  made,  have  converged 
upon  our  minds  with  compelling  pow- 
er, and  forced  them  to  the  conclusion 
that  Congresb  did  not  intend  to,  and  did  not, 
except  from  the  provisions  of  the  safety- 
appliance  acts  common  carriers  engaged  in 
the  transportation  of  articles  of  interstate 
commerce  entirely  within  single  states  re- 
spectively, and  exempt  from  any  common 
control,  management,  or  arrangement  with 
other  carriers  for  a  continuous  carriage  or 
shipment,  but  that  it  intended  to,  and  did, 
expressly  include  them  therein  and  subject 
them  thereto. 

The  question  at  the  head  of  this  opinion 
must  therefore  be  answered  in  the  affirma- 
tive, the  judgment  below  must  be  reversed, 
and  the  case  must  be  remanded  to  the  Dis- 
trict Court  for  a  new  trial,  and  it  is  so  or- 
dered. 

Philips,  District  Judge,  dissenting: 
The  majority  opinion,  while  strong  and 
persuasive,  fails  to  command  my  assent. 
Its  advanced  doctrine  respecting  the  exten- 
sion of  Federal  jurisdiction  under  the  inter- 
state-commerce clause  of  the  Constitution 
conflicts  with  some  deeply  rooted  notions 
entertained  by  me  respecting  Federal  limita- 
tions of  power. 

The  defendant  in  error  is  a  railroad  cor- 
poration chartered  by  the  state  of  Colorado. 
X6  LJUA.(N.S.) 


It  is  a  narrow-gauge  road,  3%  feet  in  width, 
with  only  10  miles  of  main  line,  and  two 
branches  18  and  20  miles  in  length,  re- 
spectively. It  runs  exclusively  within  the 
county  of  Boulder.  For  some  reason,  not 
quite  apparent,  one  of  plaintiff's  witnesses 
was  permitted  to  testify  that  connection 
could  be  made  with  this  narrow-gauge  road 
at  Boulder  by  other  narrow-gauge  line  ex- 
tending through  the  state  of  Colorado  into 
New  Mexico,  at  Santa  F«.  The  actual  geog- 
raphy and  general  railroad  guides  show  that, 
to  accomplish  this,  the  carriage  would  have 
to  be  made  from  Boulder  to  Denver,  over  an 
inside  narrow-gauge  road  on  the  Colorado 
Southern,  a  distance  of  29  miles;  then  from 
Denver  to  Leadville,  over  the  highest  moun- 
tain range  traversed  by  any  narrow-gauge 
road  in  Colorado,  on  a  line  owned  by  the 
Colorado  Southern,  to  Leadville,  nearly  due 
west,  a  distance  of  1S7  miles;  then  from 
Leadville  to  Salida,  over  the  D.  &  R.  Q. 
Railroad  in  an  easterly  direction,  60  miles; 
then  from  Salida  to  Alamosa,  on  the  same 
road,  directly  south,  85  miles;  then  from 
Alamosa  to  Antonito,  south,  28  miles,  to 
the  line  between  Colorado  and  the  territory 
of  New  Mexico,  on  this  D.  &  R.  G.  Railroad, 
which  is  extended  from  there  to  Santa  F£, 
125  miles.  To  say  nothing  of  this  zigzag 
course  of  the  different  narrow-gauge  roads, 
a  shipment  over  them  to  New  Mexico  would 
cover  a  distance  of  between  300  and  400 
miles,  whereas  a  shipment  by  direct  line, 
by  broad  gauge,  would  not  exceed  280  miles, 
avoiding  the  mountain  climbing.  In  the  ab- 
sence, however,  of  any  evidence  of  any  such 
interstate  shipment  having  ever  been  made, 
the  importance  or  the  relevancy  of  this  tes- 
timony is  not  apparent. 

The  right  of  the  state  to  grant  charters 
whose  functions  are  to  be  exercised  solely 
within  the  territorial  limits  of  its  sover- 
eignty is  unquestionable.  So  long  as  it  ex- 
ercises only  the  powers  granted,  and  per- 
forms only  the  functions  incident  to  its  cre- 
ation, it  is  not  subject  to  the  supervision  or 
interference  of  the  Federal  government. 
While  the  power  to  regulate  commerce  with 
foreign  nations  and  among  the  several  states 
is  conferred  on  Congress,  the  exclusive  ju- 
risdiction of  the  state  over  intrastate  com- 
merce is  reserved  to  the  state.  How  a  rail- 
road chartered  by  and  exclusively  operated 
within  the  state  shall  be  equipped,  and 
what  shall  be  its  duties  respecting  the  car- 
riage of  freights  and  towards  its  employees, 
are  within  the  exclusive  jurisdiction  and 
discretion  of  the  state.  Under  the  law  of 
the  jurisdiction  of  its  creation,  the  defend- 
ant railroad  company  is  a  common  carrier 
of  passengers  and  freights.  As  such,  it 
must  accept  and  carry  over  its  line  all  prop- 
er subjects  of  traffic,  by  whomsoever  ten- 
12 
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dercd,  no  matter  from  where  it  comes, 
whether  from  within  or  without  the  state. 
It  is  not  permitted  to  inquire  whether  it 
comee  from  a  given  place  in  the  state  of 
Colorado  or  from  a  point  outside  of  the 
state,  or  how  it  came  to  it.  When  offered 
to  it  for  transportation,  no  matter  by  whom 
tendered,  it  has  no  discretion  to  refuse  to 
carry  it.  By  the  law  of  the  state  creating 
it,  and  endowing  it  with  its  faculties  as  a 
common  carrier,  it  has  the  right  to  say: 
This  comp: —  will  receive  and  bill  the  arti- 
cle for  carnage  over  its  independent  line, 
limiting  its  responsibility  by  the  local  law 
and  charging  the  rates  for  the  carriage  au- 
thorized by  the  law  of  Colorado,  and  not 
otherwise. 

In  respect  of  the  shipments  in  question, 
the  evidence,  in  brief,  shows  that  the  con- 
signment from  Omaha  passed  over  the 
Union  Pacific  Railroad,  a  broad-gauge  line, 
to  Boulder,  where  the  goods  were  transferred 
for  carriage  to  the  defendant  railroad  com- 
pany, but  not  on  any  through  billing  or  under 
any  joint  arrangement  for  a  continuous  car- 
riage. The  bill  of  lading  issued  for  the 
carriage  from  Boulder  to  destination  on  the 
defendant  road  was  issued  by  the  defend- 
ant. The  charges  for  the  carriage  over  the 
Union  Pacific  to  Boulder  were  so  much; 
and  the .  carriage  from  Boulder  over  the 
defendant  company  was  for  a  separate  and 
distinct  amount.  The  other  shipment  was 
a  consignment  from  Kansas  City,  Missouri, 
to  Denver  by  the  Atchison,  Topeka,  &  Santa 
F6  Railway,  where  it  was  rebilled  by  the 
Colorado  &  Southern  road  from  Denver  to 
Salida,  the  Colorado  £  Southern  connecting 
with  the  defendant  road  at  Boulder.  The 
billing  showed  that  the  charges  from  Kan- 
sas City  to  Denver  were  $2.45,  and  from 
Denver  to  Ward  $1.23.  So  the  shipment 
was  under  separate  billing  contracts,  for 
separate  and  distinct  charges,  and  the  ship- 
ment from  Denver  to  Ward  was  essentially 
an  intrastate  shipment.  The  Colorado  & 
Southern  "paid  the  Santa  F6  all  that  was 
due  them  on  the  shipment  up  to  Denver." 
The  witness  introduced  by  the  plaintiff  said 
the  shipment  was  billed  from  Denver  to 
Salida,  and  "was  simply  handled  as  a  ship- 
ment passing  through  Boulder."  In  an- 
swer to  the  question  when  the  cars  were 
brought  in  by  the  Union  Pacific  carrying 
shipments  from  points  without  the  state, 
the  witness  said  they  were  not  handled  by 
the  crew  or  engine  of  the  defendant  com- 
I)any,  and  the  crew  of  the  defendant  com- 
pany did  not  handle  the  engines  and  cars 
from  points  without  the  state  of  Colorado. 
But,  says  the  majority  opinion:  "The  re- 
billing  practised  by  the  railroad  companies 
without  any  new  consents  or  contracts  with 
the  owners  could  not  destroy  or  affect  the 
15  L.R.A.(N.S.) 


interstate  character  of  the  shipments,  or  of 
the  transportation." 

I  cannot  accede  to  the  proposition  that 
the  consignor  of  the  goods,  by  delivering  a 
package  at  Kansas  City,  Missouri,  to  a 
railroad  company  there,  addressed  to  a  point 
on  the  defendant's  local  road,  without  con- 
sultation with  or  the  consent  of  the  local 
road,  can  thereby  impart  to  the  article  such 
character  of  interstate  commerce  as  to  com- 
pel the  local  road  to  carry  it  as  such,  sub- 
ject to  all  the  incidents  of  being  engaged  in 
interstate  commerce.  The  receiving  carrier 
at  Kansas  City,  without  the  consent  and 
co-operation  of  the  local  carrier,  could  maJke 
no  such  arrangement  for  the  through  car- 
riage with  the  consignor  as  would  bind  or 
affect  the  independent  local  road.  The  car- 
rier at  the  initial  point  can  make  any  ar- 
rangement it  sees  fit  for  carrying  the  pack- 
age over  its  line  and  any  connecting  line, 
extending  into  the  state  of  Colorado;  but. 
when  the  carriage  reaches  the  terminus  of 
the  through  line,  and  the  package  is  brought 
to  the  local  line  for  further  transportation, 
it  must  take  and  carry  it  over  its  line,  not 
by  virtue  of  any  interstate  law  or  regula- 
tion, but  by  reason  of  the  obligatory  force 
of  the  law  of  Colorado.  It  has  the  right 
to  say:  This  company  will  receive  it  when 
tendered,  but  it  will  issue  its  own  bill  of 
lading,  fixing  then  and  there  for  the  first 
time  the  terms  of  the  contractual  relation 
between  the  shipper  and  it,  and  make  its 
own  charges  under  the  local  law  of  the 
state  of  Colorado.  Unless  these  conditions 
are  assented  to,  it  may  decline  the  ship- 
ment; and  when  it  does  take  it  on  its  own 
bill  of  lading,  to  be  paid  for  according  to 
its  schedule  rates,  the  consent  of  the  ship- 
per to  its  terms  is  implied,  without  more. 
Tliis  new  billing  agreement  for  the  first 
time  establishes  the  relation  of  consignor 
and  carrier  between  the  shipper  and  the 
local  railroad  company;  and  I  deny  the  pow- 
er of  Congress  to  step  in  and  say  to  this 
creature  of  the  state,  thus  acting  within  the 
terms  of  its  charter:  You  shall  not  carry 
this  article  unless  you  dismantle  your  car 
of  the  equipments  permitted  by  the  state 
and  equip  it  in  such  fashion  as  Congress 
directs,  and,  if  you  do  not  comply,  you  will 
be  penalized  to  the  extent  of  the  discretion 
of  Congress.  Such  road  doing  a  local  busi- 
ness with  no  joint-traffic  arrangement  with 
other  carriers,  issuing  its  own  bill  of  lading, 
and  charging  for  the  carriage  independent 
of  any  other  carrier  over  whose  lines  the 
goods  may  have  traveled,  would  not  be  sub- 
ject to  the  provisions  of  the  interstate-com- 
merce act,  nor  subject  to  the  direction  or 
supervision  of  the  Interstate  Commerce 
Commission.  It  would  not  be  required  to 
file   its  schedules   of  rates   with   the   Inter- 
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state  Commerce  Commission,  for  the  pal- 
pable reason  that  it  is  not  engaged  in  in- 
terstate-commerce traffic,  within  the  mean- 
ing of  the  art  of  Congress. 

The  Daniel  Ball  Case,  10  Wall.  557,  19 
L.  ed.  999,  relied  upon  in  the  majority  opin- 
ion, involved  the  single  question  of  the  au- 
thoritjr   of    the   general   government   to   li- 
cense a  vessel  engaged  in  transportation  on 
its  navigable  waters.     By  the  act  of  Con- 
gre.s8  of  July  7,  1838    (5  Stat,  at  L.  304, 
chap.   191),  it  was  made  unlawful  for  the 
owner,  master,  etc.,  of  any  vessel  propelled 
in  whole  or  in  part  by  steam  to  transport 
any  merchandise  or   passengers   upon   the 
bays,  lakes,  rivers,  or  other  navigable  wa- 
ters of  the   United  States  without  having 
first  obtained  from  the  proper  officer  a  li- 
cense under  existing  laws.     And  the  amen- 
datory act  of  August  30,  1852   (10  Stat,  at 
L.  61,  chap.  106),  provided  for  the  inspec- 
tion of  vessels  so  engaged.     In  answer  to 
the  libel   presented  against  it  for  running 
without   a    license,   the   company  disclosed 
that  the  steamer  was  employed  in  the  navi- 
gation of  Grand  river  between  the  cities  of 
Grand  Rapids  and  Grand  Haven,  within  the 
state  of  Michigan,  for  the  transportation  of 
merchandise  and  passengers  between  those 
places,  and  that  some  of  the  goods  shipped 
at  Grand  Rapids  and  carried  to  Grand  Ha- 
ven were  destined  and  marked  to  places  in 
other  states  than  Michigan,  and  that  some 
of  the  goods  received  came  from  other  states 
and   were    destined    to    places    without    the 
state.     It  was  held  by  the  Supreme  Court 
that  it  was  subject  to  the  license  regula- 
tion. 

It  must  be  kept  in  mind,  in  applying  the 
language  of  Mr.  Justice  Field  in  the  dis- 
cussion quoted  in  the  majority  opinion,  (1) 
that  the  question  pertained  to  the  jurisdic- 
tional power  of  the  United  States  over  its 
navigable  waters,  and  the  act  of  Congress 
in  question  was  bottomed  upon  that  basis 
of  governmental  control;  (2)  that  the  ves- 
sel in  question  was  not  a  railroad  or  con- 
veyance chartered  by  the  state,  deriving  its 
powers  and  functions  from  the  state  as  an 
instrument  of  intrastate  transportation; 
and  (3)  that  there  was  no  i-ebilling  of  the 
goods  by  the  vessel  evidencing  and  limiting 
its  duties,  and  undertaking  solely  for  the 
carriage  over  its  own  local  line  from  one 
point  to  another  within  the  state,  making 
its  own  independent  charges  for  the  sepa- 
rate services  rendered  by  it.  So,  when  the 
learned  jnstice  was  confronted  with  the  ar- 
gument here  made  respecting  the  attitude 
of  a  local  state  railroad,  he  said:  "It  is 
said  that,  if  the  position  here  asserted  be 
sustained,  there  is  no  such  thing  as  the 
domestic  trade  of  a  state;  that  Congress 
nay  take  entire  control  of  the  commerce 
15  L.IU.(N.S.) 


of  the  country,  and  extend  its  regulations  to 
the  railroads  within  a  state  on  which  grain 
or  fruit  is  transported  to  a  distant  market. 
We  answer  that  the  present  case  relates  to 
transportation  on  the  navigable  waters  of 
the  United  States,  and  we  are  not  called 
upon  to  express  an  opinion  upon  the  power 
of  Congress  over  interstate  commerce  when 
carried  on  by  land  transportation.  And  wo 
answer  further  that  we  are  unable  to  draw 
any  clear  and  distinct  line  between  the  au- 
thority of  Congress  to  regulate  an  agency 
employed  in  commerce  between  the  states, 
when  that  agency  extends  through  two  or 
more  states,  and  when  it  is  confined  in  its 
action  entirely  within  the  limits  of  a  single 
state." 

When  he  thus  spoke  to  the  rule  as  ap- 
plied to  the  power  of  Congress  "to  regulate 
an  agency  employed  in  commerce  between 
the  states,"  it  will  be  observed  that  he  re- 
ferred to  the  instance  "when  that  agency 
extends  through  two  or  more  states,"  and 
not  the  instance  where  it  is  confined  in  its 
action  entirely  within  the  limits  of  a  sin- 
gle state;  from  which  it  is  clearly  inferable 
that  the  jurisdiction  of  the  United  States 
is  invoked  only  when  the  two  agencies  act 
in  combination.  This  distinction  is  aptly 
illustrated  by  the  case  of  Gulf,  C.  t  S.  F.  R. 
Co.  V.  Texas,  204  U.  S.  403,  61  L.  ed.  540, 
27  Sup.  Ct.  Rep.  360.  In  that  case  the 
state  of  Texas  recovered  in  the  local  court 
a  judgment  against  said  railway  company 
for  $100  for  extortion  in  a  charge  for  the 
transportation  of  a  car  load  of  corn  from 
Texarkana,  Texas,  to  Goldthwaite,  Texas. 
In  December,  1001,  the  Samuel  Hardin 
Grain  Company,  of  Kansas  City,  Missouri, 
offered  to  sell  Saylor  &  Burnett,  at  Gold- 
thwaite, Texas,  the  corn  in  question,  for 
delivery  on  the  railway  track  at  Gold- 
thwaite. The  com  to  fill  this  contract  was 
shipped  from  Hudson,  South  Dakota,  and 
started  to  its  destination.  This  was  inter- 
cepted at  Kansas  City,  Missouri,  by  some 
conventional  arrangement  between  the  par- 
ties, and  from  Kansas  City  it  was  shipped 
over  the  Kansas  City  Southern  Railway  to 
Texarkana,  Texas,  on  a  bill  of  lading  under 
shipper's  orders  to  notify  the  commission 
company  at  Texarkana,  Texas.  The  mini- 
mum interstate  rate  from  Hudson,  South 
Dakota,  to  Goldthwaite,  Texas,  was  46  cents 
per  hundred,  apportionable  as  follows: 
Eighteen  cents  from  Hudson  to  Kansas  City, 
and  28  cents  from  Kansas  to  Goldthwaite, 
Texas.  The  defendant  railway  company  and 
the  Kansas  City  Southern,  with  other  con- 
necting lines  from  Kansas  City  to  Gold- 
thwaite, had  established  a  joint  tariff  of  35 
cents  per  hundred  pounds.  From  Texar- 
kana to  Goldthwaite,  Texas,  the  com  was/ 
reshipped  to  Goldthwaite  over  the  Texas  & 
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Pacific  Railway  and  the  defendant  company 
gave  a  bill  reciting  its  receipt  from  the 
Hardin  Grain  Company,  consigned  to  ship- 
per's order,  "notify  Saylor  &  Burnett,  Gold- 
thwaite,  Texas."  It  thus  was  forwarded 
after  lying  over  five  days  in  Texarlcana. 
The  only  thing  done  by  the  agent  of  the 
shipper  at  Texarkana  was  to  surrender  the 
Kansas  City  Southern  bill  of  lading  and 
have  the  cars  set  over  to  the  Texas  &  Pa- 
cific Railway,  and  taking  a  bill  of  lading 
from  the  latter.  The  defendant  company 
was  not  a  party  to  the  bill  of  lading  exe- 
cuted at  Texarkana.  The  insistence  of  the 
railway  company  was  that  the  shipment  over 
the  line  in  Texas  was  an  interstate 
shipment,  and  therefore  not  subject  to 
the  local  law  of  the  state.  The  Supreme 
Court  overruled  this  contention.  Mr.  Jus- 
tice Brewer,  who  wrote  the  opinion  in  that 
case,  distinctly  held  that  the  character  of 
the  shipment,  whether  local  or  interstate, 
depends  on  the  contract  of  shipment, — the 
rights  and  obligations  of  the  carrier  and  ship- 
per are  reciprocal;  that,  while  the  contract 
of  shipment  was  from  Hudson,  South  Dakota, 
to  Texarkana,  Texas,  the  contract  made  at 
Kansas  City  for  the  sale  of  the  com  did  not 
afltect  the  character  of  the  shipment  from 
Hudson  to  Texarkana,  as  an  interstate  ship- 
ment; it  still  remained  an  interstate  ship- 
ment. He  then  said:  "The  control  over 
goods  in  process  of  transportation,  which 
may  be  repeatedly  changed  by  sales,  is  one 
thing;  the  transportation  is  another  thing, 
and  follows  the  contract  of  shipment,  until 
that  is  changed  by  the  agreement  of  owner 
and  carrier.  ...  When  the  Hardin 
company  accepted  the  corn  at  Texarkana 
the  transportation  contracted  for  ended.  The 
carrier  was  under  no  obligations  to  carry  it 
further.  .  .  .  Whatever  obligations  may 
rest  upon  the  carrier  at  the  terminus  of  its 
transportation  to  deliver  to  some  further 
carrier,  in  obedience  to  the  instructions  of 
the  owner,  it  is  acting,  not  as  a  carrier,  but 
simply  as  a  forwarder.  No  new  arrange- 
ment having  been  made  for  transportation, 
the  corn  was  delivered  to  the  Hardin  com- 
pany at  Texarkana.  Whatever  may  have 
been  the  thought  or  purpose  of  the  Hardin 
company  in  respect  to  the  further  disposi- 
tion of  the  corn  was  a  matter  immaterial 
so  far  as  the  completed  transportation  was 
concerned."  He  then  likened  the  case  to 
the  purchase  of  a  ticket  for  interstate  car- 
riage from  an  outside  place  to  Texarkana, 
to  go  on  to  Goldthwaite.  On  his  arrival  at 
Texarkana  he  would  not  be  entitled  to  a  new 
ticket  from  Texarkana  to  Goldthwaite  at 
the  proportionate  fraction  of  the  rate  pre- 
scribed by  the  Interstate  Commerce  Commis- 
sion for  carriage  from  the  outside  place  to 
Goldthwaite.  "The  one  contract  of  the  rail- 
15  L.R.A.(N.S.) 


road  companies  having  been  finished,  he 
must  make  a  new  contract  for  his  carriage 
to  Goldthwaite,  and  that  would  be  subject 
to  the  law  of  the  state  within  which  that 
carriage  was  to  be  made."  Significantly 
enough,  the  learned  justice  concluded  by  say- 
ing: "It  must  further  be  remembered  that 
no  bill  of  lading  was  issued  from  Texar- 
kana to  Goldthwaite  until  after  the  arrival 
of  the  com  at  Texarkana,  the  completion 
of  the  first  contract  for  transportation,  the 
acceptance  and  payment  by  the  Hardin  com- 
pany. In  many  cases  it  would  work  the 
grossest  injustice  to  a  carrier  if  it  could  not 
rely  on  the  contract  of  shipment  it  has 
made,  know  whether  it  was  bound  to  obey 
the  state  or  Federal  law,  or,  obeying  the 
former,  find  itself  mulcted  in  penalties  for 
not  obeying  the  law  of  the  other  jurisdic- 
tion, simply  because  the  shipper  intended 
a  transportation  beyond  that  specified  in 
the  contract.  It  must  be  remembered  that 
there  is  no  presumption  that  a  transporta- 
tion when  commenced  is  to  be  continued  be- 
yond the  state  limits,  and  the  carrier  ought 
to  be  able  to  depend  upon  the  contract  which 
it  has  made,  and  must  conform  to  the  lia- 
bility imposed  by  that  contract." 

Tliis,  it  seems  to  me,  contradicts  the 
postulate  in  the  majority,  opinion  that  the 
rebilling  practised  by  the  railroad  company, 
without  any  new  contract  with  the  owners, 
would  not  destroy  or  affect  the  interstate 
character  of  the  shipment  and  of  the  trans- 
portation. On  the  contrary,  the  position  as- 
serted by  Mr.  Justice  Brewer  is  that  the 
shipper  at  Kansas  City  and  the  receiving 
carrier  could  make  no  contract  for  a  con- 
tinuous shipment  therefrom  which  would  en- 
title them,  without  the  concurrence  and  par- 
ticipation therein  of  the  local  railroad  com- 
pany, to  operate  beyond  the  terminus  of  the 
through  lines  from  Kansas  City  to  Boulder, 
Colorado.  The  distinct  language  is  that, 
notwithstanding  the  shipment  of  the  com 
in  that  case  began  in  South  Dakota,  des- 
tined in  its  inception  to  Goldthwaite,  in  the 
state  of  Texas,  yet,  when  there  was  no 
through  bill  of  lading  to  Goldthwaite,  and 
to  reach  which  the  corn  had  to  be  reahipped 
and  rebilled  over  the  local  road  in  the  state, 
the  local  road  being  no  party  to  any  through 
continuous  carriage  contract,  ita  character 
as  an  interstate  shipment  did  not  obtain. 
He  distinctly  asserted  that  the  transporta- 
tion "follows  the  contract  of  shipment  until 
that  is  changed  by  the  agreement  of  owner 
and  carrier."  And  I  deduce  from  that  pro- 
nouncement that,  while  the  freight  under 
the  shipping  contract  for  the  carriage  orig- 
inating in  one  state  to  pass  beyond  the  state 
lines  becomes  the  subject  of  interstate  com- 
merce, it  does  not  retain  that  character  be- 
yond the  terminus  embraced  in  the  contract 
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with    the  receiving  carrier;    so  that  when 
that  shipment  ends  ita  must  depend  for  its 
continuation  upon  a  new  agreement  between 
the  shipper  and  the  local  carrier,  and  is  not, 
therefore,  protected  by  the  interstate-com- 
merce clause  of  the  Constitution  so  as  to 
exempt  it  from  the  qualities  and  liabilities 
of  an    intrastate  shipment.     According  to 
said  opinion,  when  the  package  in  question, 
brought  from  Kansas  City  to  Denver,  and 
then  rebilled  over  the  Colorado  &  Southern 
Railroad,  was  taken  from  the  tetter's  cars 
and  delivered   to  the  local  defendant  rail- 
road company,  the  party  so  delivering  was 
not  acting  as  a  carrier,  but  simply  as  a 
forwarder  for  the  shipper.     The  first  con- 
tract having  ended,  the  shipper  "must  make 
a  new  contract"  for  carriage  over  the  local 
road,  and,  the  points  of  this  carriage  being 
wholly     within     the     state,     it     lost     its 
character    of    interstate    commerce    at    the 
point    of    delivery    to    the    local    road,  in 
so    far    as    it    is    concerned,    as  it    takes 
it   only    under    its    contract    evidenced  by 
the     new      bill     of     lading,     no     matter 
what  the  purpose  of  the  shipper  may  have 
been  in  starting  it  from  Kansas  City.     In 
other  words,  it  is  not  in  the  power  of  the 
ori.zinal  consignor — the  shipper  of  the  goods 
— to  force  upon  the  local  state  railroad  the 
character  of  a  common  carrier  of  interstate 
commerce   by  simply  addressing  his  goods 
to  a  point  on  the  local  railroad.     He  may 
send  his  goods  to  Colorado  by  railroad  or 
by  wagon;   but,  when  he  brings  it  to  the 
local  road,  to  be  carried  over  its  line,  whol- 
ly within  the  state, -the  relation  of  shipper 
and  carrier  is  first  established  by  the  new 
contract  or  bill  of  lading.     It  seems  to  rae 
to  be  a  sufficient  answer  to  the  suggestion 
that,  if  each  railroad  company  carrying  such 
package  over  its  line  to  the  border  of  the 
state  may  then  deliver  it  to  another  rail- 
road to  be  carried  over  its  line  to  another 
state  border,  it  would  operate  as  a  fraud 
upon  the  interstate-commerce  clause  of  the 
Constitution,  to  say  this  cannot  take  away 
the  right  of  the  local,  independent  road,  de- 
clining to   have   any   joint-traffic   arrange- 
ment with  connecting  lines,  to  refuse  to  take 
the  article  except  on  a  new  contract  of  car- 
riage between  it  and  the  shipper  to  be  de- 
livered at  a  point  on  its  own  line,  according 
to  its  own  local  established  rates.    The  law 
is  a  sensible  thing.     It  looks  to  substance, 
and  not  to  form.    Of  course,  if  railroad  com- 
panies were  to  resort  to  the  act  of  rebilling 
without  more,  as  a  mere  subterfuge  for  evad- 
ing the  interstate-commerce  law  of  the  na- 
tion, like  any  other  fraudulent  device,  the 
law  would  disregard  it.    But  there  is  nothing 
of  this  character  in  the  case  under  review. 

It  is  difficult  to  escape  the  conclusion  that, 
when  the  Congress  framed  the  interstate- 
16  L.H.A.(N.S.) 


commerce  act  of  1887,  it  had  in  mind  the 
very  principle  recognized  by  the  court  in  the 
Gulf,  C.  &  8.  F.  R.  Co.  Case,  supra.  For 
the  first  time  in  the  history  of  the  national 
government.  Congress  undertook  to  prescribe 
by  statute  regulations  for  railroads  as  com- 
mon carriers  engaged  in  interstate  com- 
merce. In  order  that  the  railroad  com- 
panies might  be  advised  and  understand 
what  would  constitute  the  individual  roads 
carriers  of  interstate  commerce,  it  defined 
it  as  applying  to  "any  common  carrier 
.  .  .  engaged  in  the  transportation  of 
passengers  or  property,  wholly  by  railroad, 
or  partly  by  railroad  and  partly  by  water 
when  both  are  used  under  a  common  con- 
trol, management,  or  arrangement,  for  a 
continuous  carriage  or  shipment  from  one 
state  or  territory  of  the  United  States,"  etc. 
Act  February  4, 1887,  chap.  104,  {  1.  24  Stat, 
at.  h.  379,  U.  S.  Comp.  Stet.  1901,  p.  3154.  In 
view  of  the  knowledge  Congress  had  that 
in  instances  this  interstate  carriage  was  ef- 
fected partly  by  railroads  and  partly  by 
connecting  waterways,  it  declared  that  such 
through  continuous  lines  operated  "under 
a  common  control,  management,  or  arrange- 
ment" should  be  regarded  the  same  as  if  the 
carriage  were  accomplished  solely  over  rail- 
road lines.  It  has  ever  been  clear  to  my 
mind  that  it  was  not  in  the  thought  of  Con- 
gress to  limit  the  declaration  as  to  what 
would  constitute  such  common  carrier  to 
the  instance  of  the  transportation  partly  by 
rail  and  partly  by  water.  The  whole  struc- 
ture and  connection  of  the  paragraph  do  not 
admit  of  the  restriction  sought  to  be  placed 
upon  the  act.  From  that  day  forth  the 
courts  and  the  railroads  have  regarded  and 
acted  upon  the  definition  of  what  consti- 
tutes such  common  carrier  engaged  in  inter- 
state commerce. 

Mr.  Justice  Shiras,  in  Texas  4  P.  R.  Co. 
V.  Interstate  Commerce  Commission,  162  U. 
S.  197,  loc  cit.  212,  40  L.  ed.  940,  946,  5 
Inters.  Com.  Rep.  406,  16  Sup.  St.  Rep.  672, 
after  quoting  the  provision  of  the  interstate- 
commerce  act  of  1887,  said:  "It  would  be 
difficult  to  use  language  more  unmistakably 
signifying  that  Congress  had  in  view  the 
whole  field  of  commerce  (excepting  com- 
merce wholly  within  a  state), — as  well  that 
between  the  states  and  territories  as  that 
going  to  or  coming  from  foreign  countries." 

Again,  in  Cincinnati,  N.  O.  &  T.  R.  Co. 
v.  Interstate  Commerce  Commission,  162 
U.  S.  184.  40  L.  ed.  935,  5  Inters.  Com.  Rep. 
391,  16  Sup.  Ct.  Rep.  700,  it  was  held  that 
the  Central  Railroad  of  Georgia  was  en- 
gaged in  an  act  of  interstate  commerce  in 
transporting,  from  a  given  point  to  another 
in  Georgia,  freight  originating  at  Cincin- 
nati, Ohio,  destined  for  Social  Circle, 
Georgia;  but  that  was  under  a  through  bill 


Digitized  by 


Google 


182 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Nov., 


of  lading,  with  a  through  charge  and  ar- 
rangement for  a  division  of  the  entire  charge 
among  the  roads  contributing  to  the  move- 
ment. But  Mr.  Justice  Sbiras,  speaking 
for  the  court,  took  occasion  to  say:  "All 
we  wish  to  be  understood  to  hold  is  that, 
when  goods  shipped  under  a  through  bill  of 
lading,  from  a  point  in  one  state  to  a  point 
in  another,  are  received  in  transit  by  a  state 
common  carrier,  under  a  conventional  di- 
vision of  the  charges,  such  carrier  must  be 
deemed  to  have  subjected  its  road  to  an 
arrangement  lor  a  continuous  carriage  or 
shipment  within  the  meaning  of  the  act  to 
regulate  commerce.  When  we  speak  of  a 
through  bill  of  lading  we  are  referring  to 
the  usual  method  in  use  by  connecting  com- 
panies, and  must  not  be  understood  to  im- 
ply that  a  common  control,  management,  or 
arrangement  might  not  be  otherwise  mani- 
fested." 

Further  on  he  said  (pages  191,  192,  of  162 
U.  S. ) :  "It  may  be  true  that  the  'Georgia 
Railroad  Company,'  as  a  corporation  of  the 
state  of  Georgia,  and  whose  entire  road  is 
within  that  state,  may  not  be  legally  com- 
pelled to  submit  itself  to  the  provisions  of 
the  act  of  Congress,  even  when  carrying 
between  points  in  Georgia  freight  that  has 
been  brought  from  another  state." 

The  force  of  the  foregoing  utterances  is 
not  effectually  parried  by  pronouncing  them 
mere  obiter  dicta.  The  learned  justice  was 
speaking  for  the  whole  court.  In  the  one 
case  he  was  discussing  the  scope  and  pur- 
port of  the  interstate-commerce  act.  It  was 
pertinent  to  the  argument  leading  to  the 
conclusion  reached.  In  the  other  he  was 
discussing  the  application  of  the  act  to  the 
facts  of  the  case ;  and,  lest  the  language  em- 
ployed might  be  misunderstood  and  carried 
beyond  the  intendment  of  the  court,  he  qual- 
ified and  limited  it  by  the  quotation  above 
made,  for  the  express  purpose  of  indicating 
the  mind  of  the  court  touching  the  instance 
of  a  carriage  without  any  conventional  ar- 
rangement for  a  through  shipment  on  a  di- 
vision of  the  charge.  So,  when  Congress 
came  later  to  further  legislate  in  the  direc- 
tion of  the  interstate-commerce  clause,  in 
line  with  the  jurisdiction  assumed  in  the 
act  of  1887,  it  is  to  be  assumed  that  it  had 
in  mind  its  declaration  in  the  former  act 
as  to  what  constituted  a  common  carrier  en- 
gaged in  interstate  commerce.  In  the  act 
of  March  2,  1893,  which  required  railroad 
companies  engaged  in  interstate  commerce 
to  equip  their  locomotives  with  driving- 
wheel  brakes  and  automatic  couplers,  it  con- 
tented itself  with  designating  them  simply 
16  LJlA.(N.d.J 


as  "engaged  in  interstate  commerce."  The 
4th  and  5th  sections  placed  the  matter  under 
the  supervision  of  the  Interstate  Commerce 
Commission;  clearly  showing  that  Congress 
regarded  this  legislation  as  allied  to  and 
supplementary  of  the  policy  inaugurated 
under  the  interstate-commerce  act  of  1887. 
When  the  act  of  1893  was  amended  in  1890 
in  respect  of  safety  appliances,  Congress 
again  employed  the  term  "any  common  car- 
rier engaged  in  interstate  commerce  by  rail- 
road;" and  in  the  6th  section  thereof  im- 
posed upon  the  Interstate  Commerce  Com- 
mission the  duty  of  aiding  in  the  enforce- 
ment of  the  prescribed  penalty  against  der- 
elict railroads.  The  very  men  who  desig- 
nate themselves  as  "inspectors,"  who  dis- 
covered this  inconsequential,  neighborhood 
road  out  in  the  mountains  of  Boulder  coun- 
ty, testified  that  they  were  acting  under  the 
Interstate  Commerce  Commission. 

Having  in  the  first  act  of  1887  clearly  de- 
fined what  constituted  such  common  carrier 
in  interstate  commerce,  it  was  deemed  suf- 
ficient in  the  additional  allied  acts  to  em- 
ploy the  term  "any  common  carrier  engaged 
in  interstate  commerce  by  railroad."  It 
dropped  the  phrase  "partly  by  railroad  and 
partly  by  water,"  for  the  obvious  reason 
that  driving-wheel  brakes  and  automatic 
couplers  are  inapplicable  to  water  carrying 
vessels. 

There  is  nothing  on  the  face  of  the  acts 
of  1893  and  1896  to  indicate  any  purpose, 
suggested  in  the  majority  opinion,  to  depart 
from  and  enlarge  upon  the  conception  of 
Congress  as  expressed  in  the  original  act  of 
1887  as  to  what  was  understood  by  the 
terms  "engaged  as  a  common  carrier  of  in- 
terstate commerce  by  railroad." 

The  suggestion  as  to  the  policy  of  Con- 
gress in  the  safety-appliance  act  is  aptly 
met  by  what  Mr.  Justice  Field  said  in  Had- 
den  v.  The  Collector  (Hadden  v.  Barney)  6 
Wall.,  loc.  cit.  Ill,  18  L.  ed.  619:  "What  is 
termed  the  policy  of  the  government  with 
reference  to  any  particular  legislation  is 
generally  a  very  uncertain  thing,  upon  which 
all  sorts  of  opinions,  each  variant  from  the 
other,  may  be  formed  by  different  persons. 
It  is  a  ground  much  too  unstable  upon  which 
to  rest  the  judgment  of  the  court  in  the  in- 
terpretation of  statutes." 

The  philanthropic  feature  of  this  prose- 
cution is  but  the  rose  in  the  mailed  hand. 

Petition  for  writ  of  certiorari  denied  by 
Supreme  Court  of  United  States  March  2, 
1908.  209  U.  S.  544,  62  L.  ed.  — ,  28  Sup. 
Ct.  Rep.  570. 


Digitized  by 


Google 


1907. 


TROWER  V.  SAN  FRANCISCO. 


183 


OAIilFORNIA  SUPREME  COURT. 
(In  Banc.) 

CHARLES  E.  TROWER,  Appt., 

V. 

CITY  AND  COUNTY  OF  SAN  FRANCIS- 
CO, Respt. 

(—  Cal.  — ,  92  Pac.  1025.) 

Assumpsit  ^  fees    paid    under    Invalid 

statutes. 

Fees  wrongfully  exacted  under  an  uncon- 
stitutional statute,  by  a  county  clerk  by 
reason  of  his  official  position,  for  the  filing 
of  inventories  and  appraisements  of  dece- 
dent's estates,  required  to  be  filed  within  a 
given  time  in  order  that  the  administra- 
tion may  proceed,  may  be  recovered  as  in- 
voluntarily paid,  although  the  filing  could 
have  been  compelled  by  mandamus. 

(December  5,  1907.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  defendant's  fa- 
vor in  an  action  brought  to  recover  fees  al- 
leged to  have  been  illegally  .exacted.  Re- 
versed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Edward  H.  Stearns  and  Al- 
bert H.  Elliott,  for  appellant: 

Fees  wrongfully  exacted  under  an  uncon- 
stitutional statute  may  be  recovered. 

Pacific  Coast  Co.  v.  Wells,  134  Cal.  471, 
66  Pac.  657;  Hayes  v.  Los  Angeles  County, 
99  Cal.  74,  33  Pac.  7G6;  Adams  v.  Monroe 
County,  164  N.  Y.  626,  49  N.  E.  144;  Du- 
Bois  V.  Lake  County,  10  Ind.  App.  348,  37 
N.  E.  1067;  People  ex  rel.  Otsego  County 
Bank  v.  Otsego  County,  61  N.  Y.  401 ;  Peo- 
ple ex  rel.  Oneida  Valley  Nat.  Bank  v. 
Madison  County,  51  N.  Y.  443;  Richards  v. 


Caae  Note.  —  Recovery  of  fees  exacted 
6V  public  officer  for  performing  act 
for  which  he  was  not  authorized  to 
demand  com,yenaation. 

The  general  rule  that  a  voluntary  pay- 
ment made  in  mutual  mistake  of  law  cannot 
be  recovered  back  has  been  frequently  relied 
on  as  a  defense  in  actions  brought  against 
public  officers  to  recover  alleged  illegal  fees 
exacted  by  them.  But  the  authorities  in- 
cline to  the  view  that  a  payment  made  to  a 
public  officer  who  has  the  power  of  compul- 
sion behind  him,  or  a  payment  exacted  by 
an  officer  colore  officii  as  a  condition  to  the 
delivery  of  property,  the  performance  of 
duty,  or  the  grant  of  some  right,  ia  never  to 
be  deemed  a  voluntary  act.  It  is  considered 
that  the  parties  do  not  stand  on  terms  of 
equality,  and  the  sums  exacted  are  held  re- 
coverable. 

Thus,  fees  illegally  exacted  by  a  treasury 
agent  for  the  delivery  of  cotton  in  his  pos- 
session, and  which  he  had  no  right  to  retain, 
may  be  recovered  from  the  government, 
since  the  payment  was  not  a  voluntary  act. 
Norton  v.  United  States,  11  Ct.  CI.  672; 
United  States  v.  Norton,  97  U.  S.  164,  24  L. 
ed.  907. 

A  master  who,  in  order  to  regain  posses- 
sion of  his  runaway  slave,  paid  a  sheriff 
sums  illegally  demanded  for  advertising  the 
escape  and  for  a  reward  offered  by  the  sher- 
iff, may  recover  such  sums,  since  the  pay- 
ment was  not  voluntary.  Alston  v.  Durant, 
2  Strobh.  L.  257,  49  Am.  Dec.  596. 

A  county  auditor  who,  in  a  proceeding 
taken  under  the  drainage  laws,  illegally  ex- 
acts fees  for  advertising  and  posting  notices, 
may  be  compelled  to  repay  the  amounts  col- 
lected therefor  to  the  persons  by  whom  they 
were  paid.  Eley  v.  Miller,  7  Ind.  App.  529, 
34  N.  E.  836. 

Fees  illegally  exacted  by  the  district  at- 
torney, marshal,  and  clerk,  from  the  owners 
of  a  ship  seized  and  thereafter  liberated, 
and  which  were  paid  because  the  clerk  re- 
fused otherwise  to  give  an  order  for  the 
15  L.RA.(N.S.) 


delivery  of  the  property,  may  be  recovered 
back  in  an  action  of  indebitatus  assumpsit 
at  common  law,  since  the  payment  could  not 
be  considered  a  voluntary  act.  Clinton  v. 
Strong,  9  Johns.  370. 

And  in  an  action  of  indebitatus  assumpsit 
brought  by  a  steamship  company  against 
commissioners  of  emigration  to  recover 
moneys  alleged  to  have  been  illegally  exact- 
ed from  it  as  a  carrier  of  passengers  to  the 
United  States  from  a  foreign  port,  the  com- 
plaint, which  averred  an  indebtedness  from 
the  defendant  to  the  plaintiff  for  money  un- 
lawfully demanded,  exacted,  and  re- 
ceived by  the  defendant  under  color  of  law, 
and  paid  by  the  plaintiff  in  ignorance  of  its 
rights,  in  consequence  of  representations 
made  by  the  defendant,  and  under  protest; 
which  indebtedness  was  alleged  as  the  con- 
sideration of  an  implied  promise  to  pay  the 
amount, — was  held  sufficient  on  general  de- 
murrer, where  it  did  not  appear  that  the  al- 
leged indebtedness  was  impossible  in  law, 
although  it  was  contended  that  the  payments 
were  voluntary,  for  which  no  recovery  could 
be  had  on  general  principles  of  law.  Liver- 
pool, N.  Y.  &  P.  S.  S.  Co.  v.  Emigration 
Comrs.  113  U.  S.  33,  28  L.  ed.  899,  5  Sup. 
Ct.  Rep.  352. 

Similarly,  an  action  may  be  maintained 
by  shipowners  to  recover  sums  illegally  ex- 
acted as  head  money  by  a  superintendent 
of  alien  passengers  for  the  privilege  of  land- 
ing such  passengers,  where  the  money  was 
paid  under  a  demand  made  by  the  officer 
colore  officii,  with  the  menace  of  coercion. 
Cunningham  v.  Munroe,  15  Gray,  471. 

A  shipping  commissioner  who  demands 
and  receives  unauthorized  fees  for  reship- 
ping  members  of  the  crew  of  a  vessel  for  the 
next  voyage  may  be  compelled  to  repay  the 
suras  exacted,  in  an  action  brought  therefor. 
American  S.  S.  Co.  v.  Young,  89  Pa.  180,  33 
Am.  Rep.  748. 

Sums  illegally  exacted  by  a  collector  of 
customs  for  fees  and  for  certificates  and 
warrants  may  be  recovered  by  the  owner  of 
a  vessel,  in  an  action  for  money  had  and 
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Wapello  County,  48  Iowa,  60T;  VanHise  v. 
Rensselaer  County,  21  Mi»c.  572,  48  N.  Y. 
Supp.  874;  Covington  v.  Voskotter,  80  Ky. 
219;  Robinson  v.  Burlington,  50  Iowa,  240; 
George's  Creek  Coal  &  I.  Co.  v.  Alleghany 
County,  59  Md.  265;  Lauman  t.  Des  Moines 
County,  29  Iowa,  310;  Matteson  t.  Rosen- 
dale,  37  Wis.  255;  Caldwell  v.  Lincoln,  19 
Neb.  669,  27  N.  W.  647;  People  ex  rel.  First 
Kat.  Bank  v.  Herkimer  County,  56  Barb. 
462;  Howard  County  v.  Armstrong,  91  Ind. 
528;  Indianapolis  v.  Ritzinger,  24  Ind.  App. 
66,  66  N.  E.  141 ;  Indianapolis  v.  Patterson, 
112  Ind.  344,  14  N.  E.  661;  Indianapolis  v. 
McAvoy,  86  Ind.  587 ;  Leonard  v.  Indianapo- 
lis, 9  Ind.  App.  282,  36  N.  E.  725;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  T.  Marion  Coun- 
ty, 19  Ind.  App.  58,  49  N.  E.  61 ;  Donch  v. 
Lake  County,  4  Ind.  App.  374,  30  N.  E.  204; 
Benson  v.  Christian,  129  Ind.  636,  29  N.  E 
26;  Eley  v.  Miller,  7  Ind.  App.  529,  34  N.  E. 
836;  R«  Coleman,  30  Hun,  544;  Re  New 
York  Catholic  Protectory,  8  Hun,  91;  Peo- 
ple ex  rel.  Pells  v.  Ulster  County,  66  N.  Y. 
300;  Williams  v.  Wayne  County,  78  N.  Y. 
661;  Stewart  Law  &  Collection  Co.  v.  Ala- 
meda County,  142  Cal.  660,  76  Pac.  481. 


The  moneys  were  not  voluntarily  paid, 
but  were  paid  under  duress. 

Maxwell  v.  San  Luis  Obispo  County,  71 
Cal.  467,  12  Pac.  484;  Bruner  v.  Clay  City, 
100  Ky.  507,  38  S.  W.  1062;  LaSalle  County 
V.  Simmons,  10  111.  613;  Peyser  v.  New 
York,  70  N.  Y.  497,  26  Am.  Rep.  024;  State 
ex  rel.  McCardy  v.  Nelson,  41  Minn.  26,  4 
L.R.A.  300,  42  N.  W.  648;  .Stna  Ins.  Co. 
V.  New  York,  163  N.  Y.  331,  47  N.  E.  593; 
Hills  V.  Street,  2  Moore  &  P.  96;  Dew  v. 
Parsons,  2  Barn.  &  Aid.  602;  Morgan  v. 
Palmer,  2  Bam.  &  C.  729;  Hooker  v.  Gur- 
nett,  16  U.  C.  Q.  B.  180;  Marootte  v.  Al- 
len, 91  Me.  74,  40  L.R.A.  186,  39  Atl.  346; 
Clinton  v.  Strong,  9  Johns.  370 ;  Townshend 
V.  Dyckman,  2  E.  D.  Smith,  224;  American 
Exch.  F.  Ins.  Co.  v.  Britton,  8  Bosw.  148: 
Moulton  V.  Bennett,  18  Wend.  680;  Robin- 
son V.  Ezzell,  72  N.  C.  231;  Deal  v.  Mar- 
tin, I  Phila.  500;  American  S.  S.  Co.  v. 
Young,  89  Pa.  187,  33  Am.  Rep.  748;  Al- 
ston v.  Durant,  2  Strobh.  L.  257,  49  Am. 
Dec.  596;  Cunningham  v.  Munroe,  15  Gray, 
471;  United  States  v.  Lawson,  101  U.  S. 
164,  169,  25  L.  ed.  860,  862;  United  SUtcs 
V.  Ellsworth,  101  U.  S.  170,  25  L.  cd.  862; 


received,  although  paid  by  the  master.  Price 
V.  Perceval,  Stuart,  K.  B.  (L.  C.)  189. 

Fees  exacted  by  a  clerk  of  the  peace  for 
striking  a  special  jury  cannot  be  recovered 
back  in  an  action  for  money  had  and  re- 
ceived. Hooker  v.  Gurnett,  16  U.  C.  Q.  B. 
180. 

Fees  illegally  exacted  may  be  recovered, 
together  with  the  statutory  penalty,  in  a  suit 
brought  against  an  officer  and  his  bondsmen. 
O'Shea  v.  Kavanaugh,  66  Neb.  639,  91  N.  W. 
678. 

Unauthorized  fees  exacted  for  the  privi- 
lege of  inspecting  public  records  are  con- 
sidered to  have  been  paid  involuntarily,  and 
under  such  compulsion  as  entitles  the  in- 
jured party  to  recover  them. 

Thus,  a  fee  illegally  exacted  by  a  regis- 
ter of  deeds  for  permitting  a  person  to  in- 
spect the  indexes  to  the  books  of  records  in 
his  office  may  be  recovered  back  in  an  ac- 
tion brought  therefor.  Townshend  v.  Dyck- 
man, 2  E.  D.  Smith,  226. 

Unauthorized  fees  demanded  and  received 
by  a  county  clerk  from  an  individual  for  the 
privilege  of  examining  the  records  and 
books  may  be  recovered  in  assumpsit.  Liun 
y.  McCarty,  39  N.  J.  L.  287. 

A  parish  clerk  is  liable  in  an  action  for 
money  had  and  received  for  fees  illegally 
exacted  by  him  for  permitting  an  individual 
to  search  the  register  book  of  burials  and 
baptisms.  Steele  v.  Williams,  8  Exch.  625, 
20  Eng.  L.  4  Eq.  319. 

The  refusal  of  a  public  officer  to  record 
a  paper,  or  to  issue  a  permit,  unless  fees  to 
which  he  is  not  entitled  are  paid,  is  also 
regarded  as  coercion,  which  renders  the  pay- 
ment involuntary,  and  makes  the  sum  paid 
recoverable. 
16  L.RA.(N.S.} 


Illegal  fees  exacted  by  a  county  clerk,  not- 
withstanding the  protest  of  executors,  as  a 
condition  of  filing  in  his  office  an  inventory 
and  appraisement  of  the  estate,  which  was 
necessary  to  enable  them  to  continue  in  tlii> 
exercise  of  their  duties,  are  paid  under  com- 
pulsion; and  the  payment  is  rendered  none 
the  less  compulsory  by  the  fact  that  the  ex- 
ecutors could  have  procured  a  writ  of  man- 
date compelling  the  clerk  to  file  the  docu- 
ment without  payment  of  the  fees  demanded. 
Lewis  V.  San  Francisco,  2  Cal.  App.  113,  82 
Pac.  1106. 

A  city  clerk  who  receives  fees  for  issuing 
burial  permits,  to  which  he  is  not  entitled, 
from  a  party  whom  he  knows  to  be  ignorant 
of  the  law,  without  informing  him  that  he 
is  not  bound  to  pay,  receives  money  fraudu- 
lently, and  is  liable  to  an  action  for  money 
had  and  received.  Marcotte  v.  Allen,  91 
Me.  74,  40  L.R.A.  185,  39  Atl.  346. 

Nor  is  a  payment  voluntary  when  exacted 
from  a  company  under  a  threat  to  prevent 
it  from  conducting  business  unless  it  is 
paid. 

Hence,  fees  illegally  exacted  by  persons 
appointed  by  the  comptroller  to  perform  his 
statutory  duty  of  making  an  examination  of 
the  assets  of  a  fire  insurance  company  are 
not  voluntarily  paid,  so  as  to  preclude  their 
recovery  in  an  action  brought  against  such 
persons  by  the  company,  where  the  exam- 
iners notified  the  company  that,  unless  the 
money  was  paid,  they  would  telegraph  to  the 
comptroller  to  stop  the  issuance  of  a  certi- 
fied copy  of  the  company's  charter,  on  filing 
which  it  would  be  authorized  to  commence 
business.  American  Exch.  F.  Ins.  Co.  v. 
Britton,  8  Bosw.  148. 

The  rule  which  permits  recovery  back  of 
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Parker  t.  Great  Weatem  R.  Co.  7  Mann.  & 
6.  253;  Swift  4  C.  &  B.  Co.  v.  United 
States,  111  U.  S.  22,  28  L.  ed.  341,  4  Sup. 
Ct  Rep.  244;  Western  U.  Tcleg.  Co.  v. 
Mayer,  28  Ohio  St.  522;  Gillig  v.  Grant, 
23  App.  Div.  596,  49  N.  Y.  Supp.  78;  Buck- 
ley v.  New  York,  30  App.  Div.  463,  52  N. 
Y.  Supp.  452;  Baker  v.  Cincinnati,  11  Ohio 
St.  534;  Niedermeyer  v.  University  of  Mis- 
souri, 61  Mo.  App.  654;  St.  Louis  Brewing 
Asso.  V.  St.  Louis,  140  Mo.  419,  37  S.  W. 
525,  41  S.  W.  911;  United  States  v.  Nor- 
ton, 97  U.  S.  164,  24  L.  ed.  907;  Ford  v. 
Holden,  39  N.  H.  143;  Fremont,  E.  &  M. 
V.  R.  Co.  V.  Holt  County,  28  Neb.  742,  46 
N.  W.  163;  Norton  v.  United  States,  11  Ct. 
CI.  672;  Boston  ft  S.  Glass  Co.  v.  Boston, 
4  Met.  181 ;  Stephan  v.  Daniels,  27  Oliio  St. 
527;  Healey  v.  United  States,  29  Ct.  CI. 
115;  Mearkle  v.  Hennepin  County,  44  Minn. 
546,  47  N.  W.  165;  Astley  v.  Reynolds,  2 
Strange,  915;  Tutt  v.  Ide,  3  Blatchf.  249, 
Fed.  Cas.  No.  14,275b;  San  Francisco  &  N. 
P.  R.  Co.  V.  Dinwiddle,  8  Sawy.  312,  13 
Fed.  789;  Sands  v.  New  York,  13  N.  Y.  S. 
R.  61 ;  Torbett  v.  Louisville,  9  Ky.  L.  Rep. 
202,  4  S.  W.  345;  Lima  Twp.  v.  Jenks,  20 


Ind.  301;  Joyner  v.  School  Dist.  No.  3,  3 
CuBh.  567;  Mills  v.  Hopkinsville,  11  Ky.  L. 
Rep.  164,  11  S.  W.  776;  Kimball  v.  Corn 
Exch.  Nat.  Bank,  1  111.  App.  209;  Callaway 
V.  Milledgeville,  48  Qa.  309;  Powder  River 
Cattle  Co.  V.  Custer  County,  45  Fed.  323; 
Dakota  County  v.  Parker,  7  Minn.  267,  Gil. 
207 ;  Hendy  v.  Soule,  Deady,  400,  Fed.  Cas. 
No.  6,359;  Marshall  v.  Snediker,  26  Tex. 
460,  78  Am.  Dec.  634. 

Messrs.  Franklin  K.  Lane  and  James 
O.  Gallagher  for  respondent. 

Lorigan,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brings  this  action  against  the 
city  and  county  of  San  Francisco  upon  68 
assigned  causes  of  action  set  forth  in  sepa- 
rate counts,  the  allegaticHis  of  which  are 
identical  with  the  exception  of  the  names, 
dates,  and  amounts,  lie  first  count  is  for 
the  recovery  of  $90  only,  but  the  aggregate 
sum  for  which  judgment  is  Bought  on  all 
the  counts  in  the  complaint  amounts  to 
$5,400.  The  action  involves  certain  fees  al- 
leged to  have  been  demanded  and  collected 
by  the  county  clerk  of  the  city  and  county 


payments  illegally  exacted  as  fees  does  not 
apply  where  the  charges  were  not  made  un- 
der color  of  office. 

Thus  a  county  auditor  authorized  by  a 
statute  to  contract  with  a  person  to  whom 
he  sells  an  allotment  of  work  on  a  drainage 
ditch,  and  to  take  from  him  a  satisfactory 
bond  conditioned  for  the  faithful  perform- 
ance of  the  contract,  is  bot  entitled  to  charge 
a  fee  for  maldng  and  writing  the  bonds  and 
contracts;  but,  if  the  money  is  voluntarily 
paid,  it  cannot  be  recovered.  Eley  v.  Miller, 
7  Ind.  App.  529,  34  N.  E.  836. 

It  is  said  that  sums  demanded  and  re- 
ceived by  a  probate  judge  vested  with  au- 
thority to  allow  an  entry  of  lots  in  a  town 
plat,  as  attorneys'  fees  for  making  out  ap- 
plications for  such  entries  and  for  taking 
affidavits,  are  not  recoverable  as  extortion- 
ate, since  the  alleged  illegal  fees  were  not 
exacted  by  the  officer  as  such,  or  under  color 
of  his  office.  Ming  v.  Truett,  I  Mont.  322. 
The  court  intimated  that  an  action  for 
money  had  and  received  might  apply. 

In  Sheibley  v.  Cooper  (Neb.)  112  N.  W. 
363,  unauthorized  and  illegal  fees  demanded 
by  and  voluntarily  paid  to  a  public  officer 
with  full  knowledge  of  the  facts,  after  his 
term  of  office  had  expired,  were  held  not  re- 
coverable in  a  suit  brought  against  him  and 
his  bondsmen.  The  decision  rests  on  the 
ground  that  the  payments  were  not  made 
to  an  officer,  but  to  a  private  person.  The 
court  remarked:  It  is  not  a  case  of  official 
extortion  or  oppression,  but  an  ordinary 
transaction  between  two  men  dealing  on 
equal  terms.  Where  there  is  a  want  of  any 
power  in  the  officer  to  enforce  payment  if 
refused,  and  payment  is  made  voluntarily 
with  full  knowledge  of  the  facts,  and  at 
15  IJUA.(N.S.) 


most  only  under  a  mistake  of  law,  the  fees 
paid  cannot  be  recovered;  there  being  no 
extortion.  If  fees  paid  to  an  officer  under  such 
circumstances  cannot  be  recovered,  a  fortiori 
they  cannot  be  recovered  when  paid  to  one 
not  an  officer. 

To  entitle  one,  however,  to  recover  illegal 
fees  exacted  from  him  by  a  public  officer 
under  color  of  his  office,  it  is  not  necessary 
to  show  that  the  officer  has  been  convicted 
of  the  crime  of  extortion.  Ming  v.  Truett, 
supra. 

Against  whom  action  maintainable. 

A  parish  clerk  who  demanded  and  received 
unauthorized  fees  for  permitting  an  indi- 
vidual to  search  the  register  book  of  burials 
and  baptisms  is  liable  to  be  sued  therefor, 
although  he  acted  on  behalf  of  another,  who 
was  the  officer  appointed  under  the  act  of 
Parliament.  Steele  v.  Williams,  supra.  The 
court  said:  Any  person  who  illegally  takes 
money  under  color  of  an  act  of  Parliament 
is  liable  to  be  sued  for  it,  although  the 
money  does  not  go  into  his  own  pocket.  It 
is  different  from  payment  of  money  to  an 
agent,  for  there  the  payment  is  voluntary. 

That  a  register  of  deeds,  who  unlawfully 
exacted  a  fee  from  an  individual  for  permis- 
sion to  examine  the  public  records  in  his 
office,  paid  over  the  sums  received  into  the 
treasury  of  the  city,  acting  as  its  agent, 
does  not  release  him  from  liability  in  an  ac- 
tion to  recover  the  amount,  since  the  protec- 
tion of  an  agent  does  not  extend  to  an  il- 
legal exaction  by  him  without  express  direc- 
tion from  his  principal,  even  if  such  express 
direction  would  protect  him.  Townshend  T. 
Dyckman,  supra. 
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of  San  Francisco,  and  thereafter  paid  to 
the  county  treasurer  of  said  city  and  coun- 
ty, for  the  filing  of  inventories  and  ap- 
praisements in  estates  of  decedents,  infants, 
and  incompetents  mentioned  in  the  various 
counts  of  the  complaint,  under  the  provision 
of  an  act  of  the  legislature  of  this  state  en- 
titled "An  Act  to  Establish  the  Fees  of 
County,  Township,  and  Other  Officers,  and 
of  Jurors  and  Witnesses  in  This  State,"  ap- 
proved March  28,  1895.  Stat.  1895,  chap. 
207,  p.  267.  Subsequent  to  the  payment 
of  such  fees,  this  act  was  declared  uncon- 
stitutional (Fatjo  V.  Pflster,  117  Cal.  83, 
48  Pac.  1012),  and  thereupon  this  action 
was  brought  to  recover  them  back.  For  the 
sake  of  brevity,  reference  will  be  made  only 
to  the  first  count  in  the  complaint.  It  is 
there  alleged  that,  on  February  2,  1897,  the 
executors  of  the  estate  of  William  Andrew, 
deceased,  pursuant  to  the  provisions  of  said 
act,  paid  to  the  county  clerk  of  the  city  and 
county  of  San  Francisco  upon  filing  the  in- 
ventory and  appraisement  in  said  estate  the 
sum  of  $90;  that  said  sum  was  demanded 
from  said  executors  as  the  fee  provided  by 
law  for  the  filing  of  said  inventory  and  ap- 
praisement by  said  county  clerk,  who  re- 
fused to  file  the  same  until  and  unless  said 
sum  was  paid;  that  said  sum  was  paid  by 
reason  of  said  demand  and  refusal  to  file 
said  inventory  and  appraisement  unless  it 
was  paid,  and  not  otherwise,  and  that  said 
sum  so  paid  was  in  excess  of  all  fees  re- 
quired by  law  in  said  estate.  Then  follows 
an  allegation  of  the  assignment  of  said 
claim  to  plaintiff,  his  presentation  of  a  veri- 
fied claim  and  demand  to  the  board  of  super- 
visors of  said  city  on  December  22,  1897, 
within  one  year  after  the  discovery  that 
said  fees  had  been  illegally  collected,  and 
the  rejection  of  said  claim  by  said  board. 
The  defendant  answered,  specifically  denying 
the  allegations  of  the  complaint,  but,  be- 
fore the  case  came  on  for  trial,  made  a  mo- 
tion for  judgment  on  the  pleadings,  which 
was  granted,  and,  from  the  judgment  pur- 
suant thereto  in  favor  of  defendant,  the 
plaintiff  appeals. 

The  only  question  presented  for  consid- 
eration on  this  appeal  is  whether  or  not  a 
cause  of  action  is  stated  in  the  complaint. 
No  brief  is  filed  on  behalf  of  the  respond- 
ent, but  we  make  no  question  that  the  trial 
court  granted  the  motion  on  the  theory  that, 
as  the  county  clerk  had  no  authority  to  col- 
lect the  fees  alleged  to  have  been  paid  for 
filing  the  inventories  and  appraisements,  be- 
cause the  act  requiring  their  payment  was 
unconstitutional,  and  as  the  assignors  of 
plaintiff  could  have  compelled  their  filing 
by  proceedings  in  mandamus,  the  payment 
of  such  fees,  without  taking  such  proceed- 
ings, amounted  to  a  voluntary  payment 
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which  plaintiff  was  not  entitled  to  recover 
back;  that,  as  the  fees  were  paid  with 
knowledge  of  the  illegality  of  their  exac- 
tion, and  were  not  paid  by  the  assignors  of 
the  plaintiff  to  protect  their  property  or 
persons  from  detention  or  seizure,  or  to  pre- 
vent the  threatened  exercise  of  power  against 
either,  the  payments  were  not  involuntary 
or  compulsory  so  as  to  give  plaintiff  any 
right  of  action.  In  the  absence  of  any  brief 
by  respondent,  we  assume  this  to  have  been 
the  ground  urged  in  support  of  its  motion, 
and  to  be  the  view  taken  by  the  trial  court 
in  granting  it;  as,  in  our  opini<Hi,  it  is  the 
only  one  which  could  be  asserted  or  assumed 
to  sustain  the  correctness  of  the  judgment 
rendered.  We  are  satisfied,  however,  that 
the  trial  court  misconceived  the  true  princi- 
ple of  law  applicable  to  the  facts  alleged  in 
the  complaint;  that  the  facta  stated  with 
reference  to  the  payment  of  the  fees  ex- 
acted show  ft  cause  of  action,  under  the  au- 
thorities, for  their  recovery,  as  involuntary 
and  compulsory  payments.  The  act  under 
which  the  fees  were  exacted  by  the  county 
clerk  being  unconstitutional,  the  assignors 
of  plaintiff  had  a  right  to  have  the  inven- 
tories and  appraisements  in  the  various  es- 
tates which  they  represented  filed  without 
payment  of  any  separate  fee  therefor.  The 
exaction  of  the  fee  provided  under  the  un- 
constitutional act  was  illegally  made  by 
the  clerk  by  virtue  of  his  official  position, 
and  against  the  right  of  the  assignors  of 
plaintiff  to  have  such  documents  filed  im- 
mediately on  their  presentation.  The  law 
required  that  they  be  filed  within  a  given 
time.  It  was  necessary  that  they  be  filed 
in  order  to  proceed  with  the  administra- 
tion of  the  respective  estates.  The  execu- 
tors would  be  deemed  culpable  in  delaying 
their  filing,  and  be  subject  at  least  to  pro- 
ceedings for  removal  from  office  for  failure 
to  do  so.  The  only  alternative  left  to  the 
assignors  of  plaintiff  was  to  commence  man- 
damus proceedings  to  compel  the  filing  of 
the  documents,  or  pay  the  illegally  exacted 
fees.  They  chose  the  latter  alternative; 
and  we  are  satisfied  that,  under  the  authori- 
ties, such  payment  was  none  the  less  invol- 
untary, and  that  their  right  to  recover  it 
back  was  not  at  all  affected  by  their  failure 
to  bring  such  mandamus  proceedings. 

While  the  brief  of  appellant  is  replete 
with  authorities  from  other  jurisdictions 
supporting  the  right  of  recovery  under  the 
facts  detailed  in  the  complaint,  it  is  un- 
necessary to  consider  them,  because  the  rule 
determining  when  payments  are  or  are  not 
voluntary,  and  hence  recoverable  or  not  re- 
coverable, is  clearly  defined  in  this  state  in 
a  case  in  all  respects  similar  to  the  one  at 
bar.  We  refer  to  the  case  of  Lewis  v.  San 
I'rant'isco,  2  Cal.  App.  113,  82  Pac.   1106. 
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This  action  was  brought  by  the  executors  of 
the  estate  of  M.  W.  Lux,  deceased,  to  re- 
cover back  fees  for  filing  an  inventory  and 
appraisement  in  such  estate,  exaeter  and 
paid  under  the  same  unconstitutional  act 
under  which  they  were  exacted  from  the  as- 
signors of  plaintiff;  and  from  a  judgment 
of  recovery  the  defendant  appealed.  The 
same  grounds  were  urged  in  the  appellate 
district  court  against  the  right  of  recovery 
as  we  assume  were  urged  in  the  court  below 
on  the  motion  for  judgment  on  the  plead- 
ings in  the  case  at  bar, — that  the  payment 
was  voluntary,  and  not  compulsory.  The 
court  there  lays  down  the  rule  under  which 
it  shall  be  determined  when  payments  are 
deemed  to  have  been  voluntarily  made  and 
not  recoverable,  and  when  they  shall  be 
deemed  involuntarily  paid  and  subject  to 
recovery.  It  declares:  "When  an  illegal 
demand  is  made  against  the  person  or  prop- 
erty of  an  individual,  which  can  be  en- 
forced only  by  a  judgment  therefor  in  an 
action  at  law  wherein  he  can  contest  its  le- 
gality; or,  if  made  under  a  threatened  sale 
of  his  property,  and  he  can  contest  the  va- 
lidity of  the  proceedings  whenever  an  at- 
tempt is  made  to  disturb  his  possession,  and 
he  pays  the  claim  or  demand  rather  than  be 
subjected  to  such  action  or  to  have  his  prop- 
erty sold, — such  payment  is  voluntary,  to 
the  extent  that  it  cannot  be  recovered  in  an 
action  therefor.  If,  however,  an  illegal  de- 
mand is  made  by  any  person  holding  an  of- 
ficial position,  with  the  color  of  authority 
to  enforce  the  same,  and  such  demand  op- 
erates as  a  restraint  upon  the  exercise  of  an 
undoubted  right  or  privilege,  and  in  its  en- 
forcement there  is  no  opportunity  of  con- 
testing its  validity,  a  payment  of  the  de- 
mand in  order  to  remove  such  restraint  is 
compulsory,  and  not  voluntary.  The  dis- 
tinction to  be  observed  is  between  a  pay- 
ment made  for  the  purpose  of  protecting  or 
securing  the  present  enjoyment  of  a  right 
to  which  the  person  is  immediately  entitled 
and  a  payment  made  to  prevent  a  threat- 
ened disturbance  of  such  right  where  there 
is  no  authority  to  interfere  with  its  enjoy- 
ment until  the  right  of  the  threatening 
party  shall  be  established  in  a  judicial  pro- 
ceeding in  which  the  rights  of  the  respec- 
tive parties  may  be  presented  and  deter- 
mined. In  the  latter  case  a  payment  to 
avoid  such  threatened  contest  is  regarded 
as  voluntary,  while  in  the  former  case  it  is 
compulsory.  The  exaction  by  a  clerk  or 
other  official,  against  the  protest  of  a  party, 
of  illegal  fees  as  a  condition  for  filing  a 
document  in  his  office  which  the  party  pre- 
senting it  is  entitled  to  have  filed  by  him, 
renders  the  pajTnent  of  such  fees  compul- 
sory; and  it  is  none  the  less  compulsory 
that  the  party  could  have  procured  a  writ 
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of  mandate  compelling  him  to  file  the  docu- 
ment without  paying  the  fees  demanded. 
His  right  to  file  the  document  was  imme- 
diate, and  the  payment  of  the  fee  under  the 
alternative  of  bringing  such  action  and  in- 
curring the  expense  and  delay  thereof  is  not 
voluntary."  We  think  there  can  be  no 
question  of  the  accuracy  of  the  rule  as  thus 
clearly  laid  down  by  the  district  court  of 
appeal,  and  which  is  sustained  by  numer- 
ous authorities,  many  of  which  are  cited  in 
the  opinion  of  the  court. 

The  allegations  of  the  complaint  at  bar, 
in  our  judgment,  square  exactly  with  the 
rule  laid  down  above  as  to  the  right  of  re- 
covery where  illegal  fees  are  exacted  by 
one  in  official  authority,  preventing  the  im- 
mediate exercise  of  an  undoubted  right  un- 
less upon  their  payment.  They  show  a  case 
of  compulsory  payment  within  the  rule,  and 
the  action  of  the  lower  court  in  ordering 
judgment  upon  the  pleadings  was  erroneous. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

We  concur:  Shaw,  J.;  Ang^Ilottl,  J.; 
McFarland,  J.;  Henshaw,  J. 


COLORADO  StrPKEME  COURT. 
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C.  O.  CHIPMAN. 

(—  Colo.  — ,  93  Pac.  1130.) 

Brokers  —  commissions  —  uncompleted 
loan. 

A  broker  is  entitled  to  commissions  for 

Case  Note.  —  Right  of  hroleer  to  com- 
miaaion  where  sale  or  loan  fails  he- 
cause  of  owner's  refusal  to  give  in- 
demnity against  possible  mechanics' 
liens  or  other  encumbrances. 

A  carefhl  search  has  disclosed  but 
one  case  coming  properly  within  the  scope 
of  this  note.  The  decision  in  that  case  (In- 
diana Bermudez  Asphalt  Co.  v.  Robinson,  29 
Ind.  App.  59,  63  N.  E.  797)  is  in  harmony 
with  SiLBERBEBO  V.  CiilPMAN,  it  being  held 
that  the  broker  was  entitled  to  his  commis- 
sions where  the  sale  failed  because  the  own- 
er refused  to  comply  with  the  purchaser's 
demand  to  be  indemnified  against  the  result 
of  certain  injunction  suits  affecting  the 
property. 

Attention  is  called  to  a  note  to  Bracken- 
ridge  V.  Claridge,  43  L.R.A.  503,  where  the 
general  question  of  the  right  of  a  real-es- 
tate broker  to  commissions,  as  affected  by 
the  default  of  the  principal,  or  by  a  defect- 
ive title,  is  fully  considered;  and,  as  to 
right  to  commission  where  sale  fails  because 
of  defective  title,  see  also  case  note  to  Yoder 
V.  Randal,  3  L.R.A.(N.S.)  676. 
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procuring  a  loan  to  be  secured  by  mortgage 
of  real  estate,  although  it  is  not  completed 
because  the  lender,  who  is  to  be  furnished 
with  marketable  title,  demands  an  indem- 
nity bond  against  mechanics'  liens,  the  time 
for  filing  which  has  not  elapsed,  and  refuses 
to  take  an  inadequate  cash  deposit  and  writ- 
ten evidence  that  no  liens  exist  in  lieu  of 
the  bond. 

(February  3,  1008.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Pueblo  County  Court  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
compensation  for  services  as  a  broker  in 
procuring  a  loan  of  money.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  Moore  Berry,  for  appellant: 

The  meaning  of  general  words  must  be 
ascertained  by  reference  to  the  special  words 
with  which  they  are  associated. 

Arthur  v.  MoUer,  97  U.  S.  368,  24  L.  ed. 
1047;  United  States  v.  Weise,  2  Wall.  Jr.  72, 
Fed.  Cas.  No.  16,669;  Com.  t.  Monongahela 
Nav.  Co.  66  Pa.  81 ;  Hilke  v.  Eisenbeis,  104 
Pa.  614;  Holman's  Appeal,  106  Pa.  602; 
Carter  v.  Peak,  138  Mass.  439;  Bevitt  v. 
Crandall,  10  Wis.  681;  Guffey  v.  O'Reiley, 
88  Mo.  418,  67  Am.  Rep.  424;  Troy  Laun- 
dry Mach.  Co.  V.  Dolph,  138  U.  S.  622,  34 
L.  ed.  108S,  11  Sup.  Ct.  Rep.  412;  Bock  v. 
Perkins,  139  U.  S.  628,  35  L.  ed.  314,  11 
Sup.  Ct.  Rep.  677;  DriscoU  v.  Fiske,  21 
Pick.  503 ;  Munro  v.  Alaire,  2  Caines,  327 ; 
Wolff  V.  Helbig,  21  Colo.  500,  43  Pac.  133. 

Mr.  J.  T.  McCorkle,  for  appellee: 

Mr.  Chipman  was  entitled  to  his  commis- 
sion. 

Crasto  V.  White,  3  N.  Y.  Supp.  682;  Fo- 
linsbee  v.  Sawyer,  IS  Misc.  293,  36  N.  Y. 
Supp.  406;  Van  Orden  v.  Morris,  18  Misc. 
579,  42  N.  Y.  Supp.  473;  Simonson  v.  Kis- 
sick,  4  Daly,  143. 

The  lendee  was  entitled  to  the  bond. 

Bruce  v.  Wolfe,  102  Mo.  App.  384,  76  S. 
W.  724;  Ross  v.  Smiley,  18  Colo.  App.  204, 
70  Pac.  766;  Middleton  v.  Thompson,  163 
Pa.  112,  29  Atl.  797. 

The  agent  had  the  right  to  believe  that  his 
principal  had  the  ability  to,  and  could,  con- 
fer on  a  purchaser  a  perfect  title. 

Gauthier  v.  West,  46  Minn.  192,  47  N.  W. 
666;  Fitzpatrick  v.  Gilson,  176  Mass.  477, 
67  N.  E.  1000;  Wolff  v.  Helbig,  21  Colo.  600, 
43  Pac.  133. 

Campbell,  J.,  delivered  the  opinion  of 
the  court: 

Defendant,  Silberberg,  employed  plain- 
tiff, Chipman,  to  obtain  for  him  a  loan  of 
$11,000,  and  for  procuring  it  agreed  to  pay 
as  commission  $2£0.  The  proposed  lender 
of  the  money  was  the  Penn  Mutual  Life  In- 
surance Company,  and  the  printed  form  of 
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application  for  the  loan  was  one  which  that 
company  used.  The  blanks  were  filled  by 
Chipman  at  Silberberg^s  dictation,  and  the 
statements  therein  made  were  for  the  pur- 
pose of  procuring  the  loan.  Among  other 
promises  was  one  that  "searches  for  liens 
of  all  kinds,  ...  if  necessary,  and 
such  other  papers  as  are  desired  by  said 
company,  are  to  be  furnished  by  me"  (Sil- 
berberg). The  security  which  the  borrower 
offered  was  real  estate  in  the  city  of  Pueb- 
lo. The  application  stated  that  Silberberg 
held  the  undisputed  title  thereto  in  fee,  and 
that  the  proposed  mortgage  for  the  loan  was 
to  be  the  first  lien  thereon,  and  that  Sil- 
berberg did  not  owe  any  money  to  mechan- 
ics, builders,  or  others  for  work  done,  or 
materials  furnished,  upon  the  property. 
When  the  application  was  receiveil  at  its 
eastern  office,  the  company,  through  its 
western  agent,  notified  the  broker  that  the 
loan  was  accepted,  and  the  broker  at  once 
notified  Silberberg  thereof,  and  the  borrow- 
er handed  the  title  papers  to  the  property 
to  the  broker,  who,  in  turn,  delivered  them 
to  the  local  attorney  of  the  lender  for  exam- 
ination. A  short  time  thereafter,  the  west- 
em  agent  of  the  lender,  as  the  result  of  a 
personal  examination  of  the  property,  ascer- 
tained that  some  buildings  had  recently 
been  erected  on  the  same,  and  the  statutory 
time  for  filing  mechanics'  liens  thereon  for 
labor  and  materials  had  not  expired,  and 
would  not  expire  for  about  sixty  days,  and 
advised  the  broker  that  the  company,  in 
such  cases,  required  a  bond  of  indemnity  to 
protect  it  against  liens.  When  the  broker 
told  Silberberg  of  this  fact,  the  latter  said 
he  would  not  give  a  bond.  The  lender  in- 
sisted that  a  bond  should  be  given,  but  Sil- 
berberg and  his  sister,  to  whom  he  had 
deeded  an  interest  in  the  property  after  the 
application  for  the  loan,  'though  they  still 
said  they  wanted  the  money,  absolutely  re- 
fused to  give  a  bond.  They  asserted  that 
the  houses  and  improvements  for  which 
liens  might  be  filed  had  been  fully  paid  for, 
and  that  no  liens  would  be  filed,  and  Sil- 
berberg offered  to  furnish  written  proof 
thereof,  and,  if  it  was  not  satisfactory  to  the 
lender,  to  leave  $1,000  cash  in  its  hands 
with  which  to  pay  any  just  lien  claim  that 
might  be  presented.  But  the  lender  refused 
the  borrower's  offers,  and  declined  to  make 
the  loan  without  an  indemnity  bond.  The 
county  court,  upon  this  evidence,  gave  judg- 
ment for  plaintiff,  and  defendant  appeals. 

On  these  facts,  which  are  undisputed,  the 
sole  question  is  whether  the  broker  earned 
his  commission.  Defendant's  contention  is 
that  the  commission  was  not  earned  be- 
cause the  loan  was  not  made,  owing  to  the 
wrongful  insistence  by  the  lender  upon  a 
bond  of  indemnity.    His  counsel  argues  that. 
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under  the  'written  application,  defendant 
was  not  obliged  to  furnish,  and  the  lender 
could  not  require,  a  bond  of  indemnity 
against  liens  of  mechanics  or  materialmen; 
and  that,  when  he  offered  to  leave  on  de- 
posit with  the  lender  $1,000  as  a  security 
against  possible  anticipated  liens,  or  to  fur- 
nish proof  that  none  would  be  filed,  and 
the  lender  refused  such  offer,  this  absolved 
him  from  the  payment  of  commissions  to 
the  broker.  The  law  applicable  to  this  case 
is  the  same  as  that  which  governs  the  rights 
of  a  broker  who  is  employed  to  sell  real  es- 
tate. When  the  broker  obtains  a^  purchaser 
ready,  willing,  and  able  to  buy  at  the  price 
and  upon  the  terms  agreed  upon,  or  a  lend- 
er who  is  ready,  willing,  and  able  to  lend 
the  amoiint  desired  and  upon  the  terms 
agreed  upon,  the  broker  has  earned  his  com- 
mission if  he  has  been  the  efficient  and  pro- 
curing cause  of  the  sale  or  loan,  even 
though  the  same  is  not  completed  because 
of  the  wrongful  conduct  of  the  principal. 
Squires  v.  King,  15  Colo.  416,  25  Pac.  26; 
Millett  T.  Barth,  18  Colo.  112,  31  Pac.  769; 
Lawrence  v.  Weir,  3  Colo.  App.  401,  33  Pac. 
646;  Ross  v.  Smiley,  18  Colo.  App.  204,  70 
Pac.  766;  Bundle  v.  Staata,  19  Colo.  App. 
164,  73  Pac.  1091.  Defendant  says  he  right- 
fully refused  to  furnish  a  bond,  because  his 
duties  are  such  only  as  are  imposed  by  the 
language  above  quoted  from  the  applica- 
tion, "such  other  papers  as  are  desired  by 
said  company."  "Such  other  papers"  he 
says  must  be  documents  of  the  same  kind 
as  the  ones  specifically  mentioned  in  the 
same  clause, — that  is,  similar  to  abstracts  of 
title,  mortgages,  and  certificates  of  absence 
of  tax  liens,  etc.;  and  indemnity  bonds  are 
not  of  this  description. 

The  question  here  involved  does  not  re- 
quire that  the  meaning  of  "such  other  pa- 
pers" be  determined,  for  the  rights  of  the 
parties  may  be  ascertained  from  other  parts 
of  this  application.  In  the  application  de- 
fendant stated  that  he  held  the  undisputed 
title  in  fee  simple  to  the  property  which  he 
was  offering  as  security  for  the  loan,  and 
that  the  mortgage  which  he  proposed  to  give 
thereon  was  to  be  a  first  lien.  By  implica- 
tion, if  not  by  express  agreement,  defendant 
thereby  represented  that  he  had,  for  mort- 
gage purposes,  a  perfect  or  marketable  ti- 
tle to  the  property  to  be  given  as  such  se- 
curity. Under  the  law  of  this  state,  me- 
chanics and  materialmen  are  given  a  cer- 
tain time  after  the  completion  of  a  build- 
ing or  structure  on  land  within  which  to  file 
their  statements  claiming  a  lien  for  labor 
done  upon,  or  materials  furnished  that 
went  into,  their  construction.  It  appears 
in  this  case  without  contradiction  that 
buildings  had  recently  been  constructed  on 
the  premises,  and  that  at  the  time  of  the 
15LJLA.(N.S.) 


negotiations  between  these  parties  the  time 
for  filing  liens  thereon  by  laborers  and  ma- 
terialmen had  not  expired.  Nothing  was 
said  by  defendant  in  his  application  about 
these  improvements,  and  the  broker  did  not 
know  of  them  until  the  lender's  agent  noti- 
fied him  after  the  loan  was  accepted.  If  it 
be  material  here,  we  say  it  was  not  unrea- 
sonable, therefore, — indeed,  it  was  wholly 
within  his  rights,  and  we  think  quite  in  ac- 
cordance with  the  custom  in  similar  cases, — 
for  the  lender  to  exact  as  a  condition  for 
making  the  loan  a  bond  of  indemnity  to  se- 
cure him  against  future  liens,  the  time  for 
filing  which  had  not  then  expired.  If  liens 
had  been  filed  and  established,  they  would 
have  been  paramount  to  the  lien  of  the  pro- 
posed mortgage  given  and  recorded  after 
the  labor  and  materials  were  furnished. 
The  offer  of  proof  that  liens  did  not  exist, 
and  would  not  be  filed,  and  to  leave  with 
the  lender  $1,000  of  the  contemplated  loan 
as  security,  if  such  proof  was  not  satisfac- 
tory, were  not,  in  the  circumstances,  the 
equivalent  of  a  bond  of  indemnity.  At  least, 
it  was  entirely  competent  for  the  lender  to 
reject  the  offer  and  insist  upon  the  bond 
for  the  reasons  stated. 

For  another  reason,  the  lender  might  have 
rightfully  declined  to  lend  the  money.  De- 
fendant, after  his  application,  conveyed  to 
his  sister  an  interest  in  the  property,  and 
thereafter  he  could  not  give  a  marketable 
title  as  security,  as  she  refused  to  join  in 
the  bond. 

It  clearly  appears  that  plaintiff  fully 
complied  with  his  contract,  and  he  was  enti- 
tled to  the  amount  of  compensation  agreed 
upon.  He  obtained  a  lender  who  was  will- 
ing, ready,  and  able  to  lend  the  amount  of 
money  which  the  defendant  wanted  to  bor- 
row upon  the  terms  and  conditions  mutual- 
ly satisfactory  to  lender  and  borrower;  in 
other  words,  plaintiff  brought  them  together, 
and  their  minds  met  with  reference  to  the 
loan.  The  facts  that  the  lender  refused  to 
complete  it  because  of  a  defect  In  defend- 
ant's title,  and  that  defendant  refused  to 
furnish  the  bond,  do  not  deprive  plaintiff 
of  his  brokerage  fee.  Indeed,  the  failure  of 
defendant  to  obtain  the  money  as  a  loan 
was  due  to  his  own  act, — his  refusal  to  give 
as  a  security,  what  he  promised  to  furnish, 
a  marketable  title  for  such  purpose.  The 
following  authorities  are  in  point,  and  sus- 
tain the  conclusions  reached:  Crasto  v. 
White,  3  N.  Y.  Supp.  682 ;  Folinsbee  v.  Saw- 
yer, 15  Misc.  293,  36  N.  Y.  Supp.  406;  Van 
Orden  v.  Morris,  18  Misc.  679,  42  N.  Y. 
Supp.  473;  Bruce  v.  Wolfe,  102  Mo.  App. 
384,  76  S.  W.  723;  Ross  v.  Smiley,  supra; 
Middleton  v.  Thompson,  163  Pa.  112,  29 
Atl.  796;  Gauthier  v.  West,  45  Minn.  192, 
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47  N.  W.  666;   Fitzpatrick  v.  Gilson,   176 
Mass.  477,  57  N.  E.  1000. 

The  judgment  ehould  be  affirmed;  and  it 
is  so  ordered. 

Steele,  Ch.  J.,  and  Gabbert,  J.,  concur. 


GEORGIA  SUPREATE  COURT. 

JAMES  A.  DRAWDY,  Admr.,  etc.,  of  Lewis 
K.  Drawdy,  Deceased,  Plff.  in  Err., 

V. 

ALLEN  HESTERS,  Guardian,  etc.,  of  Liz- 
zie  Drawdy  et  al. 

(—  Ga.  — ,  60  8.  E.  451.) 

Marriage  —  evidence  of  repute. 

1.  Evidence  of  general  repute  in  the  neigh- 
borhood is  admissible  on  the  trial  of  a  suit 
involving  the  issue  of  marriage  vel  non. 
E^rldence  —  declaration  In  Interest. 

2.  Declarations  of  a  person  since  deceased, 
wholly  in  favor  of  the  interest  of  the  de- 
clarant, and  which  are  not  a  part  of  the  res 
gestie,  are  mere  hearsay,  and  not  admissible 
in  evidence. 

Marriage  ^  evidence  —  disaffirming  dec- 
larations. 

3.  When  the  fact  of  marriage  is  in  issue, 
whether  a  consensual  or  a  ceremonial  mar- 
riage, the  subsequent  conduct  of  the  nui.n 
and  woman  said  to  have  been  the  parties  to 
it  is  receivable  in  evidence  as  a  circumstance 
bearing  upon  the  issue.     Where  equivocal 

Headnotes  by  Atkinson,  J. 


conduct,  such  as  cohabitation,  is  relied  upon 
as  a  circumstance  material  to  the  issne. 
declarations  of  one  of  the  parties,  since  de- 
ceased, made  pending  the  period  of  cohab- 
itation, disaffirming  the  marriage,  are  ad- 
missible, under  the  principle  of  res  getta, 
for  the  purpose  of  showing  the  character  of 
the  cohabitation. 
Same  —  illicit      relations  —  presumed 

continuance. 

4.  If  cohabitation  between  a  man  and  a 
woman  is  shown  to  have  been  illicit  in  its 
inception,  in  the  absence  of  proof  to  the 
contrary,  the  illicit  relation  will  be  pre- 
sumed to  have  continued  throughout  the 
period  of 'cohabitation.  Such  presumption 
may  be  overcome  by  direct  or  circumstan- 
tial evidence  affirmatively  showing  that, 
pending  the  illicit  relation,  the  parties  en- 
tered into  an  agreement  to  become  husband 
and  wife,  and  thereafter  continued  the  co- 
habitation in  the  new  relation.  The  burden 
of  proof  is  upon  the  party  asserting  the 
agreement. 

(February  22,  1908.) 

ERROR  to  the  Superior  Court  for  Berrien 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  settle 
rights  in  the  estate  of  Lewis  K.  Drawdy, 
deceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alexander  A  Gary,  for  plain- 
tiff in  error: 

The  general  repute,  to  establish  marriage, 
must  be  by  members  of  the  family,  and  not 
by  the  community  in  general. 

Lamar  v.  Allen,   108  Ga.   162,  33  S.  E. 


Case  Note.  —  Adtnisaibllitw  of  declara- 
tions of  person  since  dece<ised  against 
his  or  her  oton  marriage. 

The  courts  are  about  equally  divided  as  to 
the  admissibility  of  declarations  of  one 
since  deceased  against  his  or  her  own  mar- 
riage. The  following  cases  hold  such  dec- 
larations to  be  admissible: 

It  was  held  in  Topper  v.  Perry,  197  Mo. 
631,  114  Am.  St.  Rep.  777,  95  S.  W.  203, 
that  oral  declarations  of  a  deceased  person 
that  he  was  not  married  to  a  woman  who 
claimed  to  be  his  widow  under  a  common- 
law  marriage  are  admissible,  although  not 
made  in  her  presence,  in  a  proceeding  by 
her  for  the  admeasurement  of  dower  in  the 
decedent's  estate.  The  court  said  that  such 
declarations,  while  in  their  nature  self-serv- 
ing, were  taken  out  of  the  general  rule  de- 
nying the  admissibility  of  such  declarations 
by  the  fact  that  they  related  to  a  question 
of  pedigree. 

Declarations  of  a  deceased  person,  both 
written  and  oral,  that  he  was  single  and 
unmarried,  made  after  an  alleged  marriage, 
are  admissible  to  rebut  the  testimony 
offered  to  prove  such  marriage,  where 
the  decedent  and  the  woman  claiming 
to  be  his  wife  did  not  live  and  cohabit  to- 
16  L.R.A.(N.S.) 


gether  uninterruptedly  as  man  and  wife,  or 
in  such  a  manner  as  to  establish  a  reputa- 
tion as  being  married.  Imboden  v.  St. 
Louis  Union  Trust  Co.  Ill  Mo.  App.  220, 86 
S.  W.  203. 

It  was  held  in  Craxifurd  v.  Blackburn,  17 
Md.  49,  77  Am.  Dec.  323,  that  oral  decla- 
rations of  a  decedent  that  he  was  not  mar- 
ried to  a  person  who  claimed  to  have  been 
his  wife,  are  admissible  as  original  evidence, 
in  contradiction  of  evidence  that  they  were 
married  at  a  certain  time  by  a  Catholic 
priest,  and  of  declarations  claimed  to  have 
been  made  by  him,  to  the  effect  that  such 
woman  was  his  wife.  The  court  said  if  mar- 
riage is  proved  or  admitted,  declarations  of 
the  parties  will  not  be  admitted  to  defeat 
the  consequences  of  the  marriage ;  but,  where 
the  question  is  marriage  vel  non,  the  decla- 
rations of  the  parties  themselves,  if  de- 
ceased, that  they  were  or  were  not  mar- 
ried, provided  that  they  were  made  ante 
litem  motam,  are  admissible  as  evidence  of 
the  fact  declared. 

Declarations  of  a  deceased  woman  that 
she  was  not  married  to  a  certain  man 
claimed  to  be  the  father  of  her  child  are 
admissible  in  a  proceeding  to  legitimate  the 
child.     Hubee's  Succession,  20  La.  Ann.  97. 

Oral   declarations  of  a   deceased   person 
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(58;  Greene  ▼.  Almand,  111  Ga.  736,  36 
S.  E.  957;  Malone  v.  Adams,  113  Ga.  793, 
84  Am.  St.  Rep.  259,  39  S.  E.  507. 

The  illicit  relation  will  be  preaumed  to 
continue  until  a  changed  relation  is  proved 
ind  established. 

8  Enc.  Ev.  pp.  449,  460;  White  v.  White, 
82  Cal.  427,  7  L.R.A.  799,  23  Pac.  276;  19 
Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  1206;  Badg- 
er T.  Badger,  88  N.  Y.  546,  42  Am.  Rep. 
263;  CUyton  v.  Wardell,  4  N.  Y.  230;  Bar- 
nnm  t.  Bamum,  42  Md.  251;  Cross  v.  Cross, 
55  Mich.  280,  21  N.  W.  309. 

A  reputation,  to  be  a  provable  reputation 
at  all,  must  be  general. 

Jackson  y.  Jaclcson,  82  Md.  17,  34  L.R.A. 
773,  33  Atl.  317;  8  Enc.  Ev.  p.  446;  Clay- 
ton ▼.  Wardell,  supra;  Bishop,  Marr.  ft  Div. 
I  248. 

Messrs.  Falwood  &  WmrHj  also  for 
plaintiff  in  error. 

Messrs.  Crawford  A  Walker,  Ij.  E. 
Lastlnger,  and  Bale  A  Knight  for  de- 
fendants in  error. 

Atkinson,  J.,  delivered  the  opinion  of  the 
court: 

1.  There  was  evidence  that  Lewis  BL 
Drawdy  and  Jane  Drawdy  for  a  number  of 
years  had  lived  in  the  same  house,  and  that 
two  children,  Lizzie  and  Daniel,  were  bom 
to  them;  the  former  before  the  period  of 
cohabitation  commenced  and  the  latter  after- 
wards. In  an  effort  to  prove  that  the  mar- 
riage relation  existed  between  the  two,  the  I 
plaintiffs  introduced  witnesses  who  testified,  { 


in  effect,  that  it  was  the  general  repute  in 
the  Beighliorhood  where  the  parties  resided 
that  Lewis  K.  Drawdy  and  Jane  Drawdy 
were  hu8t>and  and  wife.  This  testimony  was 
objected  to  on  the  ground  that  it  was  hear- 
say, opinion  evidence,  and  incompetent  to 
prove  marriage.  The  objection  was  over- 
ruled, and  exception  talcen  to  this  ruling 
in  the  motion  for  new  trial.  It  is  contend- 
ed by  counsel  for  the  plaintiff  in  error  that 
this  evidence  was  inadmissible  under  Civil 
Code  1896,  {  5177,  which  provides,  "Pedi- 
gree, including  descent,  relationship,  birth, 
marriage,  and  death,  may  be  proved  either 
by  the  declarations  of  deceased  persons  re- 
lated by  blood  or  marriage,  or  by  general 
repute  in  the  family,"  etc.,  and,  under  the 
decisions  of  Lamar  v.  Allen,  108  Ga.  158, 
33  S.  E.  968,  holding  that  "relationship 
cannot  be  proved  by  general  repute  in  the 
community,"  and  Greene  v.  Almand,  111 
Ga.  736,  36  S.  E.  967,  ruling,  in  effect,  that 
the  sayings  of  a  deceased  relative  are  not 
competent  evidence  on  the  question  of  pedi- 
gree, unless  the  relationship  itself  is  estab- 
lished by  other  evidence,  and  Malone  v. 
Adams,  113  Ga.  791,  84  Am.  St.  Rep.  259, 
39  S.  E.  507,  ruling  that,  on  an  issue  of 
devisavit  vel  non,  the  caveatrix  may  prove 
her  relationship  to  the  decedent  by  his  dec- 
larations to  that  effect.  It  is  contended 
that  these  authorities  confine  evidence  of 
repute,  on  an  issue  of  marriage  vel  non,  to 
repute  in  the  family  concerned,  and  do  not 
permit  proof  of  general  repute  in  the  com- 
munity.    This     contention     is     not     well 


that  she  had  never  been  married  to  a  man 
by  whom  she  had  a  son  are  admissible, 
where  they  were  never  recognized  or  ac- 
knowledged as  husband  and  wife,  although 
acting  toward  each  other  as  such.  Barnum 
V.  Bamum,  42  Md.  251. 

It  was  said  in  Henderson  v.  Cargill,  31 
Miss.  367,  that,  where  a  man  and  woman 
cohabited  together  as  husl>and  and  wife,  ac- 
knowledging and  treating  each  other  as 
scch,  and  being  so  reoosniized  by  their  rela- 
tives, and  bearing  children  to  whom  they 
gave  the  family  name,  a  presumption  of  the 
existence  of  a  marriage  arises  which  will 
not  be  overturned  by  the  declarations  of  one 
of  the  deceased  parties  denying  the  exist- 
ence of  a  marriage^  unless  made  under  cir- 
enmstances  of  peculiar  seriousness  and  so- 
lemnity. 

And  it  was  said  in  Greenawalt  v.  Mc- 
Enelley,  85  Pa.  352,  that  a  decedent's  de- 
nial of  his  marriage  to  a  certain  person,  I>e- 
ing  a  declaration  in  his  own  interest,  was 
entitled  to  little  weight  in  opposition  to 
declarations  made  by  him  admitting  such 
marriage. 

The  following  cases  hold  such  declara- 
tions to  be  inadmissible: 

The  declarations  of  a  decedent  are  not 
admissible  to  disprove  his  marriage  with  a 
16  LJLA.(N.S.) 


woman  where  no  attempt  was  made  to  prove 
the  marriage  by  reputation,  it  being  estab- 
lished by  a  marriage  certificate,  which  was 
identified  by  a  person  to  whom  the  dece- 
dent displayed  it  and  also  read  it.  Hill  v. 
Hill,  32  Pa.  511, 

Declarations  of  a  decedent,  made  after  his 
second  marriage,  that  he  had  another  wife 
living  at  the  time,  cannot  be  used  to  the 
prejudice  of  his  second  wife.  Hull  v.  Rawls, 
27  Miss.  471. 

Declarations  of  a  decedent  that  he  had 
never  married  a  woman  who  claimed  to  be 
his  wife  were  held  inadmissible  where  made 
in  the  latter's  absence.  Thompson  v.  Nims, 
83  Wis.  261,  17  L.R.A.  847,  53  N.  W.  502. 

Declarations  of  a  deceased  person  deny- 
ing his  marriage  to  a  woman  with  whom  he 
had  agreed  to  live  as  his  wife,  which  was 
followed  by  cohabitation  and  recognition  of 
her  by  him  as  his  wife,  such  declarations 
being  made  in  her  absence,  are  inadmissible 
against  her.  Moore's  Estate,  9  Pa.  Co.  Ct. 
338. 

As  to  declarations  in  favor  of  one's  own 
marriage,  see  note  to  Eisenlord  v,  Clum.  12 
L.R.A.  838. 
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founded.  The  rulings  in  the  cases  cited 
deal  directly  with  matters  of  pedigree,  oth- 
er than  marriage,  such  as  "relationship," 
etc.,  and  are  simply  in  accord  with  the  gen- 
erally recognized  rule  that,  in  questions  of 
that  cliaracter,  testimony  or  declarations  of 
those  persons  only  who  are  or  were  related 
by  blood  or  marriage  to  the  person  whose 
pedigree  is  in  question  are  admissible.  1 
Bishop,  Marr.  Div.  &  Sep.  {§  1160,  1161;  1 
Greenl.  Ev.  16th  ed.  {  114,  c.  [103];  2  An- 
drews, Am.  Law,  2d  ed.  p.  1065;  15  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  315 ;  22  Am.  &  Eng. 
Enc.  Law,  2d  ed.  pp.  642,  650;  16  Oyc  Law 
t  proc.  p.  1211;  3  Wigmore,  Ev.  2083. 

The  manner  of  proving  marriage,  on  an 
issue  of  marriage  vel  non,  forms  an  excep- 
tion to  the  general  rule.  The  fact  of  mar- 
riage is  a  matter  of  public  interest,  and 
general  repute  in  the  community  is  admis- 
sible upon  such  an  issue.  In  Hubback,  Ev. 
of  Succession,  244  (48  Law  Lib.  182),  it  is 
said:  "Reputation  of  marriage,  unlike  that 
of  other  matters  of  pedigree,  may  proceed 
from  persons  who  are  not  members  of  the 
family.  The  reason  of  the  distinction  is  to 
be  found  in  the  public  interest  which  is 
taken  in  the  question  of  the  existence  of  a 
marriage  between  two  parties;  the  proprie- 
ty of  visiting  or  otherwise  treating  them  in 
society  as  husband  and  wife,  the  liability 
of  the  man  for  the  debts  of  the  woman,  the 
power  of  the  latter  to  act  suo  jure,  and  their 
competency  to  enter  into  new  matrimonial 
engagements,  being  matters  which  interest, 
not  their  relations  alone,  but  everyone  who, 
by  coming  in  contact  with  them,  may  have 
occasion  to  regulate  his  conduct  according- 
ly as  he  understands  them  to  be  married 
or  not."  In  the  case  of  Clark  v.  Cassidy,  62 
Ga.  410,  Jackson,  J.,  speaking  for  the  court, 
said:  "The  burden,  in  our  judgment,  was 
upon  Clark  to  show  his  marriage  to  the 
intestate,  as  his  claim  to  the  goods  rested 
entirely  upon  that  allegation  being  true. 
...  He  claimed  title  from  the  intestate 
by  virtue  of  being  her  husband  and  heir, 
and  that  she  owed  no  debts;  and  his  is  the 
burden  to  show  that  title  by  producing 
proof  of  the  marriage.  Tliis  may  be  done 
by  record  evidence,  or  by  witnesses  who 
saw  the  ceremony  performed,  or  heard  the 
contract  of  marriage  solemnized,  or  by  such 
circumstances  as  the  act  of  living  together 
as  man  and  wife,  holding  themselves  out 
to  the  world  as  such,  and  repute  in  the 
vicinity  and  among  neighbors  and  visitors 
that  they  are  such,  and,  indeed,  all  such 
facts  as  usually  accompany  the  marriage 
relation  and  indicate  the  factum  of  the  mar- 
riage. The  evidence  in  each  case  is  for  the 
jury."  See  also,  in  this  connection,  Jen- 
kins V.  Jenkins,  83  (!a.  283,  20  Am.  St.  Rep. 
310,  9  S.  E.  5U;  1  Bishop,  Marr.  Div.  & 
15  L.R.A.(N.S.) 


Sep.  ;§  932,  936,  1182;  1  Greenl.  Ev.  16t1i 
ed.  §  114,  c  [103] ;  1  Andrews,  Am.  Law, 
2d  ed.  622,  026,  627;  26  Cyc.  Law  &  Proc. 
p.  888;  8  Enc.  Ev.  pp.  445,  446.  For  rea- 
sons obvious  from  what  has  been  said,  Clark 
V.  Cassidy,  supra,  is  not  in  conflict  with 
Lamar  v.  Allen,  108  Go.  162,  33  S.  E.  958. 
The  point  which  we  now  have  under  con- 
sideration relates  merely  to  the  admissi- 
bility of  evidence,  and  does  not  call  for  a 
ruling  with  regard  to  the  sufficiency  of  evi- 
dence to  prove  marriage.  Under  the  doc- 
trine announced  in  the  case  of  Clark  v. 
Cassidy  and  Jenkins  v.  Jenkins,  supra,  and 
other  authorities  to  which  we  have  alluded, 
the  testimony  was  clearly  admissible. 

2.  It  appeared  that  Lewis  K.  Drawdy  had 
been  slain.  At  the  next  term  of  court  after 
the  homicide,  Jane  Drawdy  appeared  as  a 
witness  before  the  grand  jury,  while  an  in- 
vestigation was  being  made  with  regard  to 
the  crime  involved  in  the  homicide.  After 
appearing  before  the  grand  jury,  but  be- 
fore the  trial  of  the  case  at  bar,  Jane  Draw- 
dy died.  On  the  trial  of  the  case  at  bar  it 
was  proposed  to  prove  by  a  witness  that 
when  Jane  Drawdy  appeared  before  the 
grand  jury  she  stated  in  effect  that  there 
was  a  marriage  contract  between  herself 
and  Lewis  K.  Drawdy,  and  that,  in  pursu- 
ance thereof,  they  had  lived  together.  This 
testimony  was  admitted  over  objections  that 
the  declaration  was  self-serving  and  inad- 
missible to  prove  marriage;  that  they  Mrere 
self-serving  because  (a)  they  tended  to  cre- 
ate an  estate  for  declarant  and  her  children 
(Lewis  K.  Drawdy  being  dead);  (b)  that 
the  declaration  might  have  been  induced  to 
prevent  a  criminal  prosecution  against  her- 
self for  the  offense  of  living  in  a  state  of 
fornication.  The  defendant  excepted.  We 
think  the  court  committed  error  in  admit- 
ting this  testimony.  The  declaration  'was 
made  after  the  death  of  Lewis  K.  Drawdy, 
and  consequently  after  the  termination  of 
any  relation  which  might  have  existed  be- 
tween them.  Under  these  conditions,  the 
declarations  could  not,  under  any  view,  be 
admitted  as  a  part  of  the  re«  geatai.  If  the 
declarations  were  admissible  under  any  the- 
ory whatever,  it  would  be  under  the  rule 
announced  in  Civil  Code  1896,  |  6181,  which 
provides:  "The  declarations  and  entries  of 
a  person,  since  deceased,  against  his  interest, 
and  not  made  with  a  view  to  pending  liti- 
gation, are  admissible  in  evidence  in  any 
case."  The  declarations  were  not  admissi- 
ble under  this  theory,  for  the  reason  that 
they  were  in  the  interest  of  the  declarant, 
and  not  in  any  respect  against  her  interest. 
The  objections  to  the  testimony  indicated 
the  two  instances  in  which  the  effect  of  the 
declarations  would  be  in  the  interest  of  the 
declarant;  that  is  to  say,  it  was  to  the  in- 
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terest  of  the  declarant  to  establish  the  mar- 
riage relation,  for  the  purpose,  first,  of 
participating  in  a  distribution  of  the  es- 
tate of  liewis  E.  Drawdy,  and,  second,  for 
the  purpose  of  shielding  herself  against  any 
possible  prosecution  for  having  lived  in  a 
state  of  fornication.  Under  these  condi- 
tions, the  declarations  must  be  regarded  as 
merely  hearsay,  and  not  admissible  for  any 
pnrpoee.  The  section  of  the  Code  to  which 
aUusion  has  been  made  was  considered  and 
applied  in  the  case  of  Masse-Felton  Lumber 
Co.  T.  Sirmans,  122  Ga.  297,  60  S.  E.  92. 
The  ruling  in  that  case  clearly  supports  the 
doctrine  which  we  now  announce,  namely, 
that  the  declarations  of  persons  since  de- 
ceased, which  are  not  a  part  of  the  res 
getta,  will  not  be  admitted,  if  the  declara- 
tions are  wholly  in  favor  of  the  interest  of 
the  declarant. 

3.  The  defendant  offered  to  introduce  the 
testimony  of  several  witnesses  to  the  effect 
that  Iiewis  K.  Drawdy,  on  several  separate 
occasions  before  his  death  and  during  the 
alleged  period  of  cohabitation  between  Lewis 
Drawdy  and  Jane  Drawdy,  had  declared  to 
tiiem   that   he  was   not  married,  and   had 
never  married  the  said  Jane  Ivey  [Drawdy]. 
The  defendant  also  offered  to  introduce  the 
original  record  made  by  the  census  enumer- 
ator for  the  district  in  which  Lewis  Drawdy 
and  Jane  Drawdy  lived,  together  with  the 
testimony    of   the   census   enumerator   who 
had  made  the  entries,  for  the  purpose  of 
showing  that  Lewis  Drawdy  stated  to  the 
census  enumerator  that  he  was  the  head  of 
a  family  consisting  of  himself  and  his  moth- 
er, and  that  he  had  no  children,  and  that 
at  the  same  time  he  stated  to  the  same  cen- 
sus enumerator  that  Jane  Ivey  was  the  head 
of  a  family  consisting  of  herself  and  her 
two  children,  Daniel  and  Mary  Ann  E.  Ivey, 
ages  five  and  eight  years,   and  that  these 
parties  were  the  same  persons  as  have  been 
designated  in  this  record  as  Jane  Drawdy, 
Daniel    Drawdy,    and    Elizabeth    Drawdy. 
This  evidence  was  excluded  upon  motion  of 
counsel    for    the    plaintiffs.     Among   other 
things,  the  plaintiffs  relied  upon  the  fact 
of  cohabitation  as  a  circumstance  to  prove 
the    marital    relation    between    Lewis    K. 
Drawdy  and  Jane  Drawdy.     The  proposed 
evidence  was  intended  to  prevent  the  estab- 
lishment of  any  such  presumption.    "When 
the  fact  of  marriage  is  in  issue,  whether  a 
consensual   or   a   ceremonial  marriage,   the 
subsequent    conduct   of   the   man    and   the 
woman  said  to  have  been  the  parties  to  it 
is  receivable  to  evidence  the  marriage."     1 
Wigmore,    Ev.    J    268;    3   Wigmore,   Ev.    g§ 
2082,  2083.    Cohabitation  of  the  parties  is, 
of  course,   their   conduct,   and  may   be  re- 
ceived as  a  circumstance.    But.  the  fact  of 
eohabitation  is   equivocal,  being  consistent 
16  L.RJL(NJ3.) 


with  a  meretricious  or  marital  relation. 
Whether  the  circumstances  should  weigh  in 
favor  of  the  marriage  relation  or  against 
it  is  open  to  explanation,  and  would  de- 
pend upon  the  manner  and  intent  of  the 
parties  so  cohabiting.  The  character  of  the 
cohabitation,  therefore,  becomes  material. 

This  leads  to  the  inquiry:  Will  the  dec- 
larations of  the  husband,  since  deceased, 
made  during  such  period  of  cohabitation, 
disaffirming  the  marriage  relation,  be  re- 
ceived in  evidence  as  a  part  of  his  conduct, 
and  in  explanation  of  the  character  of  the 
cohabitation  r  It  is  provided  in  Civil  Code 
1896,  t  6176:  "When,  in  a  legal  investi- 
gation, information,  conversations,  letters, 
and  replies,  and  similar  evidence,  are  facts 
to  explain  conduct  and  ascertain  motives, 
they  are  admitted  in  evidence,  not  as  hear- 
say, but  as  original  evidence."  In  1  Greenl. 
Ev.  15th  ed.  161,  it  is  said:  "Where  a  per- 
son enters  into  land  in  order  to  take  ad- 
vantage of  a  forfeiture,  to  foreclose  a  mort- 
gage, to  defeat  a  disseisin,  or  the  like,  or 
changes  his  actual  residence  or  domicil,  or 
is  upon  a  journey,  or  leaves  his  home,  or  re- 
turns 'thither,  or  remains  abroad,  or  se- 
cretes himself,  or,  in  fine,  does  any  other 
aot  material  to  be  understood,  his  declara- 
tions, made  at  the  time  of  the  transaction 
and  expressive  of  its  character,  motive,  or 
object,  are  regarded  as  'verbal  acts,  indicat- 
ing a  present  purpose  and  intention,'  and 
are  therefore  admitted  in  proof  like  any 
other  material  facts."  The  suit  of  Dawson 
V.  Callaway,  18  Ga.  573,  was  in  trover  for 
the  recovery  of  a  slave.  John  Watts  and 
Susannah  Watts  were  brother  and  sister, 
and  lived  together.  '  Objection  was  taken 
to  testimony  of  a  witness  that  "she  knows, 
after  the  negro  was  brought  home,  Susan- 
nah Watts  claimed  the  negro."  It  was  held 
that  the  evidence  was  properly  admitted; 
the  court  saying:  "Thus,  living  together, 
prima  facie,  by  presumption  of  law,  they 
were  in  the  joint  possession  of  the  slave. 
Any  declaration  of  either,  made  while  they 
were  so  living  together,  explanatory  of  the 
nature  of  the  possession,  would  therefore  be 
admissible  as  evidence  for  the  one  which 
made  it,  under  the  principle  of  res  geata." 
The  case  of  Hansell  v.  Bryan,  19  Ga.  167, 
was  a  suit  in  trover  to  recover  slaves.  The 
plaintiff  in  the  court  below  sought  to  estab- 
lish title  by  proof  of  a  parol  gift.  In  sup- 
port of  his  claim,  testimony  was  admitted 
of  declarations  by  the  donor,  since  deceased, 
tending  to  support  the  theory  of  a  gift. 
The  defendant  then  offered  in  evidence  tes- 
timony going  to  show  other  declarations  of 
the  donor  at  other  times,  which  were  in- 
consistent with  the  theory  of  a  gift.  The 
testimony  offered  by  the  defendant  was  not 
admitted,  and,  upon  review  of  the  supreme 
13 
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court,  that  ruling  was  reversed  upon  the 
theory  that,  inasmuch  as  the  declarations 
were  made  while  the  donor  continued  in 
possession,  they  were  explanatory  of  the 
character  of  such  possession  and  admissi- 
ble as  a  part  of  the  rw  gestcB.  Stames,  J., 
speaking  for  the  court,  among  other  things, 
said:  "It  is  true  that  this  continuing  pos- 
session of  the  father  may  not  be  inconsist- 
ent with  the  fact  of  a  complete  gift  from 
him  to  his  son;  but  it  was  for  the  jury  to 
decide  whether  or  not  this  possession  of  the 
father  was  a  possession  for  the  son.  There 
was  the  fact  that  the  father  did  continue  in 
possession,  and  we  think  that,  imder  the 
circumstances,  what  he  said  whilst  so  con- 
tinuing in  possession  should  have  been  sub- 
mitted to  the  jury." 

There  are  many  cases  where  it  has  been 
held  proper,  as  a  part  of  the  res  gettce,  to 
admit  declarations  accompanied  by  actual 
possession,  tending  to  show  the  character  of 
possession,  where  the  declarations  were 
against  the  interest  of  the  declarant.  We 
have  preferred  to  cite  the  cases  of  Dawson 
V.  Callaway  and  Hansell  v.  Bryan,  supra, 
because  the  declarations  in  those  cases  were 
in  favor  of  the  interest  of  the  declarant, 
and  in  that  respect  similar  to  the  declara- 
tions now  under  consideration.  See  also 
other  cases  where  declarations  in  the  in- 
terest of  the  declarant  were  admitted  as  a 
part  of  the  res  gestce,  as  follows:  Lovett  v. 
State,  80  Ga.  255,  4  S.  E.  912,  and  cita- 
tions; Kerr  v.  State,  105  Ga.  656,  31  S.  E. 
739.  The  declarations  which  were  excluded 
in  the  case  at  bar  could  not  be  said  to  be 
against  the  interest  of  the  declarant.  If 
there  was  anything  in  the  mind  of  Lewis 
K.  Drawdy  relative  to  his  own  interest  at 
the  time  of  making  the  declarations,  they 
would  appear  to  be  in  his  favor,  rather 
than  against  his  interest.  Independently 
of  everything  else,  they  might  be  self-serv- 
ing, and  not  admissible;  but,  taken'  in  con- 
nection with  the  equivocal  act  of  cohabita- 
tion existing  at  the  time  of  the  declara- 
tions, they  were  admissible,  under  the  the- 
ory of  res  ge8t<B,  as  tending  to  indicate  the 
character  of  the  cohabitation,  and  should 
have  been  admitted,  not  for  the  purpose  of 
proving  an  independent  fact,  but  as  a  part 
of  the  conduct  relied  upon  to  characterize 
the  cohabitation. 

4.  The  court  charged  the  jury:  "But,  if 
you  should  find  from  the  testimony  submit- 
ted to  you,  from  all  the  facts  and  circum- 
stances proven  before  you, — from  these 
facts  and  eircum8ti..iees, — that  the  prepon- 
derance of  testimony  shows  that  they  did 
enter  into  a  marriage  contract  by  each  con- 
senting, and  assumed  the  relation  of  man 
and  wife,  and  that  afterwards  they  lived 
together  and  cohabited  and  held  themselves 
16  L.R.A.(N.S.) 


'out  to  the  world,  or  to  the  neighbors  or 
neighborhood,  as  being  man  and  wife,  yon 
would  have  the  right  to  infer  from  these 
facts  and  circumstances,  if  you  believe  they 
contracted  tiiis  marriage  in  that  way,  yoa 
would  have  the  right  to  infer  it;  and,  if  yon 
find  that  to  be  true,  you  should  find  in  fa- 
vor of  the  plaintiffs."  This  charge  is  as- 
signed as  error,  because  it  was  "calculated 
to  mislead  the  jury  and  cause  them  to  infer 
and  find  a  marriage  contract  from  rumor, 
general  reputation,  or  repute  in  the  com- 
munity or  neighborhood  in  which  they 
lived."  A  marriage  in  Georgia  may  now 
be  contracted  as  at  common  law.  Smith  v. 
Smith,  84  Ga.  440,  8  L.R.A.  362,  11  S.  E. 
496.  At  common  law,  marriage  betweea 
persons  competent  to  enter  into  the  rela- 
tion may  be  contracted  by  an  agreement  be- 
tween the  man  and  woman  to  become  hus- 
band and  wife,  and,  in  pursuance  of  such 
an  agreement,  entering  into  a  state  of  co- 
habitation. 1  Andrews,  Am.  Law,  2d  ed. 
t  482;  1  Bishop,  Marr.  Div.  &  Sep.  {  320; 
Askew  V.  Dupree.  30  Ga.  173.  Marriage 
may  be  inferred  from  proof  of  cohabitation, 
and  that  the  parties  held  themselves  out  to 
the  world  as  husband  and  wife;  and  such 
proof  may  be  made  by  general  repute  among 
neighbors  and  others  in  a  position  to  know 
the  facts.  In  1  Andrews,  Am.  Law,  2d  ed. 
§  486,  it  is  said:  "Where  the  only  proof 
in  the  case  is  of  coi-^inuous  cohabitation, 
the  presumption  is  t^t  it  was  lawfuL 
Where  to  this  proof  is  iJdded  some  affirma- 
tive proof  of  holding  tSemselves  out  as 
husband  and  wife,  it  adds*,  so  much  to  the 
force  of  the  presumption,  and  length  of  time 
strengthens  the  probative  force  of  the  pre- 
sumption. This  presumptioi>  of  marriage 
from  connubial  habit  is  one  ot  the  stron<rest 
known  to  the  law,  and  is  to  be  repelled 
only  by  clear  evidence.  Evidence  of  re- 
pute— ^that  is,  the  reputation  of  the  par- 
ties among  their  acquaintances — as  to 
whether  they  are  man  and  wif;e  is  always 
admissible,  and  such  proof  strengthens  the 
force  of  the  presumption  fron\  connubial 
habit."  The  charge  complainecJ  of  might 
have  been  more  specific;  but  it  was  not  er- 
roneous for  the  reasons  assigned. 

5.  The  court  further  charged  tht<  jury  as 
follows:  "I  charge  you,  gentlemen.)  that,  if 
you  believe  that  these  people  went  t)ygefher, 
their  intercourse  started  in  violation, of  the 
law,  they  cohabited  unlawfully,  it  \vaa  il- 
licit cohabitation,  then  before  you  vould 
be  authorized  to  find  that  they  oontitarted 
common-law  marriage  afterwards,  you  unnst 
have  some  evidence.  It  is  incumbe-w  on 
the  plaintiffs  to  submit  some  facts  anil  <ir- 
cumstances  from  which  you  could  realima- 
bly  infer  it..  They  must  submit  to  .-■»»  a 
preponderance   of   testimony   to   showl  that 
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fhe  illegal  relation  was  brought  to  an  end 
by  the  acts  and  consent  of  the  parties, 
Lewis  Drawdy  and  the  mother  of  these  chil- 
dren. You  look  to  the  evidence,  gentlemen, 
and  see  whether  or  not  that  was  done.  The 
plaintiffs  insist  that  all  of  the  testimony 
shows  that  Lewis  Drawdy  and  the  mother 
of  these  children  for  a  number  of  years  be- 
fore their  death  made  up  their  minds  to 
put  an  end  to  their  unlawful  relations, 
shortly  after  the  birth  of  the  oldest  child 
that  they  voluntarily  took  a  trip  from  home, 
and  that  it  was  understood,  a  matter  of  no- 
torious repute  in  the  community,  that  they 
went  off  for  the  purpose  of  getting  mar- 
ried,— contracting  marriage.  The  plaintiffs 
insist  that  they  have  shown  that  this  was 
the  express  purpose  of  Lewis  Drawdy  when 
be  took  this  trip  off,  and  that  there  is  no 
proof  to  show  that  they  went  for  any  other 
purpose;  that  there  was  no  necessity  for 
them  to  go  off,  no  reason  for  it,  other  than 
to  get  married,  to  enter  into  marriage  re- 
lations, one  with  the  other;  that,  having 
gone,  one  day  when  they  came  back  they 
admitted  and  stated  to  friends  and  neigh- 
bors that  they  were  married,  and  were 
then  living  as  man  and  wife.  The 
plaintiffs  insisted  that  that  relation 
continued  for  a  number  of  years,  and 
until  their  death,  and  it  was  generally 
nnderstood  in  the  community  that  they  were 
man  and  wife.  You  look  to  the  evidence, 
and  see  whether  or  not  that  is  true.  See  if 
you  all  are  satisfied  of  that  from  the  testi- 
mony." The  defendant  assigned  error  upon 
the  charge,  upon  the  ground  that  it  was  "cal- 
culated to  mislead  the  jury  and  cause  them 
to  infer  and  find  a  verdict  for  plaintiffs  up- 
on facts  and  circumstances  of  rumor,  gen- 
eral reputation,  or  repute  in  the  community 
in  which  the  parties  lived,  even  when  proper- 
ty rights  are  involved  and  when  the  relations 
of  these  parties  began  in  illicit  intercourse." 
We  do  not  think  the  charge  is  erroneous  for 
the  reasons  assigned.  In  1  Andrews,  Am. 
Law,  2d  ed.  i  486,  it  is  said:  "Where  the 
inception  is  illegal  or  illicit,  the  ordinary 
presumption  of  continuance  applies  until 
there  is  a  change  in  the  circumstances ;  but 
a  very  slight  change  will  be  seized  hold  of 
in  order  to  presume  the  marriage."  In 
Smith  ▼.  Smith,  84  6a.  440,  8  L.R.A.  362, 
11  S.  E.  496,  one  of  the  parties  was  incom- 
petent in  law  to  enter  into  a  marriage  con- 
tract, and  it  was  held  that  the  marriage 
was  void  in  its  inception;  but,  inasmuch  as 
the  parties  continued  to  live  together  as 
husband  and  wife  after  the  disability  was 
removed,  the  marriage  became  valid.  The 
eoort,  in  its  charge,  in  effect  recognized  the 
doctrine  that  cohabitation,  illicit  in  its  in- 
ception, would  be  presumed  to  continue  so; 
and,  in  order  to  overcome  the  presumption, 
15  LJLA.(N.S.) 


the  burden  was  upon  the  party  asserting  the 
validity  of  the  marriage  to  show  affirmative- 
ly that  the  illicit  relations  had  been  termi- 
nated. The  court  did  not  go  far  enough,  but 
should  have  charged  that  the  burden  was 
upon  the  party  asserting  the  validity  of  the 
marriage,  not  only  to  show  that  the  illegal 
relation  had  terminated,  but  that  it  had  ter- 
minated by  the  parties  entering  into  an  af- 
firmative agreement  to  become  man  and 
wife.  This  feature  is  possibly  covered  by 
other  portions  of  the  charge;  but  on  an- 
other trial  it  should  be  clearly  stated  that 
the^  circumstances  should  be  such  as  to  show 
an  affirmative  agreement  not  only  to  dis- 
continue the  illicit  cohabitation,  but  from 
thenceforward  to  become  man  and  wife. 

6.  The  court  declined  to  charge  according 
to  a  request  submitted  in  writing  by  de- 
fendant's counsel.  It  contained,  among  otli- 
er  things:  "I  charge  you  that  marriage 
arises  and  exists  in  contract,  and  it  needs 
to  be  proved  as  other  civil  contracts,  when 
property  rights  are  involved  and  depended  up- 
on." "fbe  use  of  the  words  "and  it  ne<'ds  to 
be  proved  as  other  civil  contracts"  is  ratlier 
indefinite,  and  tends  to  minimize  the  value 
of  evidence  of  general  repute  and  the  ef- 
fect of  parties  holding  themselves  out  as 
husband  and  wife.  The  request  contained 
the  further  proposition  that:  "If,  however, 
it  should  be  shown  that  such  relations  had 
their  origin  in  illicit  intercourse,  no  such 
presumption  arises,  and  to  show  that  it  was 
not  continuous  requires  proof  of  actual  mar- 
riage." The  words  "proof  of  actual  mar- 
riage." were  inapt  and  calculated  to  confuse 
the  jury.  It  was  not  erroneous  to  refuse  to 
instruct  the  jury  as  requested,  as  the  re- 
quest contained  matters  which  were  objec- 
tionable for  the  reasons  indicated. 

Judgment  reversed. 

All  the  Justices  concur,  except  Holden, 
J.,  who  did  not  preside. 


KENTUCKY  COURT  OF  APPE.\IiS. 

S.  W.  HAGER,  State  Auditor,  et  al.,  Appts., 
ED  E.  WALKER  et  al. 

(—  Ky.  — ,  107  S.  W.  254.) 

Occupation  tax  —  uniformity. 

Although  a  constitutional  provision  that 
taxes   shall   be  uniform   upon  all  property 


Case  Note.  —  OUcriminatton  with  re- 
spect to  occupation  tax  boned  on  clas- 
sification of  municipalities. 

This  note  is  confined  to  discriminations 
made      between      different      municipalities 
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subject  to  taxation  within  the  territorial 
limits  of  the.  authority  levying  the  tax  does 
not  apply  directly  to  occupation  taxes  pro- 
vided for  by  another  section,  yet,  where  the 
latter  section  provides  that  such  taxes  shall 
be  levied  by  general  laws,  and  the  principle 
of  uniformity  in  taxation  has  always  ob- 
tained in  the  state,  the  legislature  cannot 
levy  a  tax  upon  persons  pursuing  a  partic- 
uliu'  occupation,  not  subject  to  the  police 
power,  who  transact  business  only  in  cities, 
graduating  the  tax  according  to  the  class  of 
the  city;  and  the  fact  that  the  Constitu- 
tion baa,  for  certain  purposes,  divided  the 
cities  into  classes  is  inunaterial. 

(January  23,  1908.) 

APPEAL  by  defendants  frtxn  a  judgment 
of  the  Circuit  Court  for  Kenton  County 


enjoining  the  collection  of  an  occupation 
tax.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  B.  Hays,  Attorney  General, 
and  C.  H.  MorrU  for  appellants. 

Messrs.  M.  H.  Mcljean  and  Hlnes, 
Chandler,  &  Norman,  for  appellees: 

The  rule  requiring  equality  and  uniformi- 
ty in  taxation  applies  to  lioeose  or  occn- 
pation  taxes. 

Bullitt  v.  Paducah,  8  Ky.  L.  Rep.  870,  3 
S.  W.  802;  Smith  v.  Louisville,  9  Ky.  L. 
Rep.  779,  6  S.  W.  911;  Rankin  v.  Hender- 
son, 9  Ky.  L.  Rep.  861,  7  S.  W.  174;  Sim- 
rail  V.  Covington,  90  Ky.  444,  9  L.R.A.  556, 
29  Am.  St.  Rep.  398,  14  S.  W.  369;  Har- 
rodsburg  v.  Renfro,  22  Ky.  L.  Rep.  806,  51 
LJt.A.  897,  58  S.  W.  795;  Schuster  v.  Louis- 


within  the  authority  levying  the  tax,  and 
does  not  include  that  class  of  cases  where 
the  decision  turned  on  the  fact  that  a  dis- 
crimination was  made  on  the  sole  ground  of 
residence  or  nonresidence. 

The  general  rule  is  that,  where  a  license 
tax  is  imposed  upon  those  of  a  certain  busi- 
ness, it  must  be  levied  without  discrimina- 
tion upon  all  engaged  therein,  within  the 
authority  levying  the  tax.  This  is  essential 
in  order  that  the  tax  may  be  equal  and  uni- 
form as  required  by  the  state  Constitutions, 
as  well  as  under  the  provision  for  equal  pro- 
tection of  the  laws.    Judson,  Taxn,  {  459. 

It  was  held  in  Bessette  y.  People,  193 
111.  334,  56  L.R.A.  558,  62  N.  E.  215,  that 
a  statute  regulating  horseshoeing,  requiring 
a  license  to  practise  such  business,  and  pro- 
viding that  the  provisions  thereof  shall  ap- 
ply to  cities  of  over  50,000  inhabitants,  but 
that  cities  of  over  10,000  inhabitants  may 
adopt  its  provisions,  thus  excluding  towns 
of  under  10,000  inhabitants,  is  unconstitu- 
tional as  an  arbitrary  and  tinreasonable  dis- 
crimination between  persons  engaged  in  the 
same  occupation. 

And  in  SUte  v.  Moore,  113  N.  C.  697,  22 
L.R.A.  472,  18  S.  E.  342,  an  occupation  tax 
imposed  by  the  legislature  for  revenue  on 
the  exercise  of  an  occupation  in  some  coun- 
ties, but  not  in  others,  was  held  to  be  un- 
constitutional as  being  repugnant  to  the  con- 
'  stitutional  requirement  of  uniformity  of  tax- 
ation. In  that  case  the  statute  'provided 
that  persons  engaged  in  hiring  laborers  to  be 
employed  beyond  the  limits  of  the  state 
should  pay  the  state  treasurer  a  license  fee 
of  $1,000  before  they  could  hire  laborers  in 
certain  counties  of  the  state  to  be  so  em- 
ployed. 

In  Fagin  v.  Ohio  Humane  Soc.  6  Ohio 
N.  P.  357,  a  statute  requiring  owners  of  dogs 
in  certain  municipalities  to  pay  an  annual 
license  fee  for  each  dog  was  held  to  be  gen- 
eral in  its  nature,  and  therefore  unconsti- 
tutional, under  the  Constitution  providing 
that  all  laws  of  a  general  nature  shall  have 
a  uniform  operation. 

In  State  ex  rel.  Wvatt  v.  Ashbrook,  164 
Mo.  375,  48  L.R.A.  265,  77  Am.  St.  Rep. 
16  L.R.A.(N.S.) 


765,  65  S.  W.  627,  it  was  held  that  the  re- 
quirement of  uniform  taxation  upon  the 
same  class  of  subjects  was  violated  by  a 
statute  imposing  license  taxes  upon  depart- 
ment stores  in  cities  of  50,000  inhabitants 
or  more,  who  employ  more  than  15  persons 
in  the  same  establishment,  and  also  sell 
goods  enumerated  in  more  than  one  of  the 
classes  or  groups  designated  in  the  act, 
while  the  amount  of  tax  to  be  imposed  in 
any  city  was,  within  certain  limits,  left  to 
the  discretion  of  commissioners  who  could 
fix  different  rates  for  different  cities  gov- 
erned by  the  statute.  The  court  pointed  out 
that  the  act  could  in  no  sense  be  regarded  aa 
a  police  measure,  but  it  was  clearly  an  ex- 
ercise of  the  power  of  taxation,  and  could 
be  enforced,  if  at  all,  only  under  and  ac- 
cording to  the  constitutional  limitations  and 
restrictions  on  the  subject  of  taxation.  The 
court  also  said  that,  independent  of  tiie  ob- 
jection that  the  uniformity  clause  of  the 
Constitution  had  been  violated,  the  act  was 
unconstitutional  as  unwarranted  class  leg- 
islation. 

On  the  other  hand,  it  has  been  held  that 
an  act  requiring  a  license  for  certain  trades, 
business,  and  professions,  and  exacting,  inter 
alia,  a  license  fee  from  the  owners  of  ve- 
hicles used  on  the  street,  is  not  void  as  spe- 
cial legislation  because  by  its  terms  appli- 
cable only  to  cities  of  the  first  grade  of  the 
first  class,  of  which  there  was  but  one  at 
the  date  of  its  enactment.  Marmet  v.  State, 
45  Ohio  St  63,  12  N.  E.  463.  The  court  said 
that  the  act  was  local  and  special  aa  to  the 
ends  to  be  accomplished,  but  general  in  its 
terms  and  operations;  and,  in  this  connec- 
tion, pointed  out  that,  as  other  cities  pass 
into  the  first  grade  of  the  first  class,  they 
will  come  under  the  operation  of  the  act; 
and,  upon  that  ground,  distinguished  the 
case  from  State  ex  rel.  Columbus  v.  Mitchell. 
31  Ohio  St.  592,  and  State  v.  Pugh,  43  Ohio 
St.  98,  I  N.  E.  439,  where  the  classification 
was  based  on  the  population  at  the  last  Fed- 
eral census. 

Thus,  a  statute  regulating  the  occupation 
of  barbers,  and  requiring  them  to  procure  a 
license,  and  providing  that  it  shall  not  apply 
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TiUe,  28  Ky.  L.  Rep.  588,  89  S.  W.  689; 
Strater  Bros.  Tobacco  Co.  v.  Com.  117  Kj. 
604,  78  8.  W.  871;  Brown-Foreman  Co.  v. 
Com.  30  Ky.  L.  Rep.  793,  101  S.  W.  321. 

All  persons  of  the  same  class  must  be 
treated  alike. 

21  Am.  k  £ng.  Enc.  Law,  p.  804 ;  2  Cooley, 
Taxn.  p.  1100;  26  Cyc.  Law  &  Proc.  p.  606; 
Ex  parte  Williams,  31  Tex.  Crim.  Rep.  262, 
21  L.R.A.  783,  20  S.  W.  S80;  Puitt  v.  Gas- 
ton County,  94  N.  C.  709,  55  Am.  Rep.  638; 
SUte  T.  Harrington,  68  Vt.  622,  34  L.R.A. 
100,  36  Atl.  616;  Singer  Mfg.  Co.  v.  Wright, 
97  Ga.  114,  36  L.RJ)l.  497,  25  S.  E.  249; 
State  r.  Willingbam,  9  Wyo.  290,  52  L.R.A. 
198,  87  Am.  St.  Rep.  948,  62  Pac.  797. 

An  occupation  tax  cannot  be  graduated 


according  to  the  population  of  the  city  in 
which  the  business  is  carried  on. 

Municipality  No.  Two  t.  Dubois,  10  La. 
.\nn.  66;  Ex  parte  Lemon,  143  Cal.  658,  66 
L.R.A.  946,  77  Pac.  466;  26  Cyc.  Law  & 
Proc.  p.  608;  Ex  parte  Marshall,  64  Ala. 
266;  State  v.  Doherty,  3  Idaho,  384,  29  Pac. 
865;  State  ex  rel.  Wyatt  t.  Ashbrook,  164 
Mo.  376,  48  L.R.A.  266,  77  Am.  St.  Rep. 
766,  65  S.  W.  627;  Wiley  v.  Owens,  39  Ind. 
429;  Bessette  t.  People,  193  111.  334,  66 
L.R-A.  658,  62  N.  E.  216. 

Every  tax  must  be  uniform  throughout 
the  territory  of  the  authority  levying  the 
tax. 

Ky.  Const,  t  171;  Wiley  v.  Owens,  su- 
pra; Day  V.  Roberts,  101  Va.  248,  43  S.  E. 
362;  Pine  Grove  Twp.  v.  Talcott,  19  Wall. 


to  barbers  in  any  city  or  town  containing 
less  than  60,000  inhabitants,  is  not  uncon- 
stitutional as  special  legislation,  as  it  pro- 
vides not  only  for  the  present,  but  for  the 
future,  and  is  a  continuing  act  which  will 
apply  to  all  other  cities  attaining  the  speci- 
fied population.  Ex  parte  Lucas,  160  Mo. 
218,  61  a.  W.  218;  State  v.  Sharpless,  31 
Wash.  191,  96  Am.  St.  Rep.  893,  71  Pac. 
737. 

And  a  statute  imposing  a  license  tax  on 
certain  places  of  amusement  at  one  rate  In 
cities  having  over  26,000  inhabitants,  and 
at  another  rate  for  cities  having  a  less  pop- 
ulation, does  not  violate  the  constitutional 
provision  against  special  or  local  legislation, 
when  it  is  general  in  its  terms,  and  de- 
signed to  reach  all  persons  belonging  to  each 
class  throughout  the  state.  State  v.  O'Hara, 
36  La..  Ann.  93. 

And  a  statute  requiring  persons  engaged 
in  the  business  of  undertaking  in  cities  of 
the  first,  second,  and  third  class  to  procure 
a  license  to  practise  is  not  repugnant  to 
the  Constitution  as  being  a  local  or  special 
law.  Though  it  does  not  apply  to  all  under- 
takers, it  does  apply  to  all  of  the  same 
class.  Com.  v.  Hanley,  15  Pa.  Super.  Ct. 
271. 

But  in  State,  Pavonia  Horse  R.  Co.,  Prose- 
cutor, V.  Jersey  City,  45  N.  J.  L.  297,  it 
was  held  that  an  ordinance  passed  under  au- 
thority of  "An  Act  Respecting  Licenses  in 
Cities  of  the  First  Class,"  requiring  all  cor- 
porations ajid  persons  controlling  horse  cars 
running  through  the  streets  to  pay  an  an- 
nual license  fee  for  each  car,  was  uncon-' 
stitutional  as  local  and  special  legislation, 
where  the  body  of  the  act  limited  its  opera- 
tions to  cities  having  a  designated  popula- 
tion according  to  the  last  census  of  the 
United  States,  thereby  preventing  it  from 
ever  applying  to  other  cities. 

In  State  v.  Carter,  129  N.  C.  560,  40  S. 
E.  11,  it  was  held  that  a  statute  imposing  a 
license  tax  on  the  business  of  buying  and 
•selling  fresh  meats  in  cities  and  towns,  grad- 
uating the  tax  according  to  the  class  of  the 
city,  and  imposing  no  license  tax  if  the  busi- 
ness was  carried  on  outside  of  the  city  or 
15  LaJL(N.S.) 


town,  was  not  unconstitutional,  as  it  was 
uniform  as  to  all  within  each  class. 

In  Douglas  v.  People,  226  111.  636,  8 
L.R.A.(N.8.)  1116,  116  Am.  St.  Rep.  162, 
80  N.  E.  341,  a  statute  requiring  the  pro- 
curement of  a  license  by  persons  engaged 
in  the  business  of  plumbing,  in  municipali- 
ties of  more  than  5,000  inhabitants  through- 
out the  state,  was  held  not  to  be  invalid  as 
special  legislation. 

In  State,  Johnson,  Prosecutor,  v.  Asbury 
Park,  58  N.  J.  L.  604,  33  Atl.  850,  Affirmed 
in  60  N.  J.  L.  427,  39  Atl.  693,  it  was  held 
that  a  statute  empowering  boroughs  to  pass 
ordinances  to  license  the  owners  of  vehicles 
used  for  the  purpose  of  soliciting  orders  or 
delivering  goods  did  not  violate  the  consti- 
tutional provision  which  prohibits  special 
or  local  legislation,  though  such  power  was 
not  granted  to  other  classes  of  municipali- 
ties. Harrisburg  City  v.  East  Harrisburg 
Pass.  R.  Co.  4  Pa.  Dist.  R.  683. 

The  constitutional  limitation  that  "taxa- 
tion shall  be  equal  and  uniform  throughout 
the  state"  is  not  violated  by  a  statute  im- 
posing upon  every  person  or  firm  dealing  in 
stocks  or  bills  of  exchange  in  any  city  or 
town  exceeding  5,000  population,  an  annual 
occupation  tax  of  $250,  and,  upon  such  oc- 
cupation in  a  city  or  town  of  less  popula- 
tion, $50.  Texas  Bkg.  &  Ins.  Co.  v.  State, 
42  Tex.  636. 

In  People  ex  rel.  Armstrong  v.  Warden, 
183  N.  Y.  223,  2  LJl.A.(N.S.)  859,  76  N.  E. 
11,  it  was  held  that  a  statute  requiring  the 
procurement  of  a  license  to  conduct  an  em- 
ployment agency  was  within  the  police  pow- 
er, and  did  not  infringe  any  constitutional 
guaranty  of  equal  rights  because  it  was  ap- 
plicable only  to  certain  cities  of  a  state. 

And  in  Price  v.  People,  193  111.  114,  55 
L.R.A.  688,  86  Am.  St.  Rep.  306,  61  N.  E. 
844,  it  was  held  that  a  statute  "regulating 
employment  agencies,"  which  requires  per- 
sons operating  and  maintaining  private  em- 
ployment agencies  for  hire  in  certain  cities 
to  pay  a  license  fee  of  $200,  and  give  a  bond 
of  $1,000  for  the  faithful  performance  of  the 
duties  of  the  agent,  is  not  unconstitutional. 
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666,  22  L.  ed.  227 ;  St.  Louis  v.  Spiegel,  75 
Mo.  145;  Harrotlsburg  v.  Renfro,  supra; 
Gray,  Ijinitations  of  Taxing  Powers  &  Pub. 
Indebtedness,  {  1427;  Campbell  County  v. 
Newport  &  C.  Bridge  Co.  112  Ky.  659,  66 
S.  W.  526;  State  v.  Moore,  113  N.  C.  697, 
22  L.R.A.  472,  18  S.  E.  342. 

A  revenue  statute  excepting  cities  and 
towns  of  a  certain  class  is  a  local  or  spe- 
cial law,  and  therefore  unconstitutional. 

Ky.  Const.  §{  69,  60;  Louisville  v.  Kuntz, 
104  Ky.  684,  47  S.  W.  592;  Gorley  t.  Louis- 
ville, 20  Ky.  L.  Bep.  602 ;  Louisville  v.  Sei- 
bert,  21  Ky.  L.  Rep.  328,  61  8.  W.  310; 
Droege  v.  Mclnerney,  27  Ky.  L.  Rep.  1137, 
87  S.  W.  1086;  Stone  v.  Wilson,  19  Ky.  L. 
Rep.  126,  39  S.  W.  49;  Winston  t.  Stone, 
102  Ky.  423,  43  S.  W.  397;  Murray  v.  Ram- 
sey County,  81  Minn.  396,  51  L.R.A.  828, 
83  Am.  St.  Rep.  379,  84  N.  W.  103;  Mor- 
rison v.  Bachert,  112  Pa.  322,  6  Atl.  739. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  several 
appellees,  who  were  engaged  in  carrying  on 
the  business  of  real-estate  agents  in  the 
cities  of  Covington  and  Newport,  both  of 
which  are  cities  of  the  second  class,  and  in 
the  city  of  Ludlow,  a  city  of  the  fourth  class, 
to  enjoin  the  collection  of  a  license  tax  im- 
posed upon  real-estate  agents  by  the  revenue 
act  of  March  15,  1906.  Acts  1906,  chap.  22, 
p.  88.  Subdivision  4,  art.  12,  §  1,  of  this 
act  contains  this  provision:  "Before  en- 
gaging in  any  occupation,  or  selling  any  ar- 
ticle named  in  this  subdivision  uf  article 
12  of  this  act,  the  person  desiring  to  do  so 
shall  procure  a  license  and  pay  the  tax 
thereon,  as  follows:  ...  On  each  real- 
estate  agent  in  cities  of  the  first,  second,  and 
Wiird  class.  .$25;  same,  in  each  city  or  town 
of  the  fourth,  fifth,  or  sixth  classes.  $10." 

The  validity  of  this  statute  is  assailed 
principally  upon  the  ground  that,  although 
a  stat«  tax.  it  is  not  uniform  throughout 
the  state,  as  real-estate  agents  outside  of 
cities  and  towns  are  not  required  to  pay 
any  license,  and  the  tax  upon  apfents  in 
cities  is  graduated  by  the  class  of  the  city 
in  which  they  do  business.  The  statute  in 
question  is  a  revenue  measure.  This  point 
is  admitted  by  the  attorney  general,  and 
there  can  be  no  doubt  about  its  correctness. 
The  occupation  taxed  is  essentially  a  harm- 
less one.  It  has  none  of  the  featurbs  re- 
quiring police  regulation,  and  there  is  no 
reason  why  the  police  power  should  be  in- 
voked concerning  it;  so  that,  in  inquiring 
into  the  validity  of  the  statute,  we  will 
treat  it  as  enacted  for  revenue  purposes. 

The  sections  of  the  Constitution  that  are 
directly  involving  in  the  consideration  of  the 
questions  before  us  are  |  171,  declaring  that 
l.iL.R.A.(N.S.) 


"the  general  assembly  Sihall  provide  by  law 
an  annual  tax,  which,  with  other  resources, 
shall  be  sufficient  to  defray  the  estimated  ex- 
penses of  the  commonwealth  for  each  fiscal 
year.  Taxes  shall  be  levied  and  oollected 
for  public  purposes  only.  They  shall  be  uni- 
form upon  all  property  subject  to  taxation 
within  the  territorial  limits  of  the  authority 
levying  the  tax ;  and  all  taxes  shall  be  levied 
and  collected  by  general  laws." — and  {  18l! 
reading  in  part:  "The  general  assembly 
may,  by  general  laws  only,  provide  for  the 
payment  of  license  fees  on  franchises,  stock 
used  for  breeding  purposes,  the  various 
trades,  occupations,  and  professions,  or  a 
special  or  excise  tax;  and  may,  by  general 
laws,  delegate  the  power  to  counties,  towns, 
cities,  and  other  municipal  corporations  to 
impose  and  collect  license  fees  on  stock  used 
for  breeding  purposes,  on  franchises,  trades, 
occupations,  and  professions." 

We  do  not  agree  with  counsel  for  appellee* 
that  the  direction  in  {  171  that  "taxes  shall 
be  uniform  upon  all  property  subject  to  tax- 
ation within  the  territorial  limits  of  the 
authority  levying  the  tax"  applies  directly 
or  specifically  to  the  license  fees  that  may 
be  levied  on  franchises,  stock  used  for  breed- 
ing purposes,  trades,  occupations,  and  pro- 
fessions mentioned  in  {  181.  Yet  it  is  en- 
titled to  serious  consideration  as  indicating 
a  purpose  that  all  laws  imposing  taxes  shall 
operate  in  a  uniform  manner,  to  the  end 
that  no  favoritism  can  be  shown  or  discrim- 
ination be  practised.  Section  171  authorizes 
the  imposition  of  an  ad  valorem  tax  upon 
all  the  property  in  the  state  for  state  pur- 
poses, and  in  counties,  cities,  towns,  and 
taxing  districts  for  local  purposes.  This  ad 
valorem  property  tax,  whether  imposed  or 
levied  for  state,  county,  municipal,  or  local 
purposes,  must  be  uniform  within  the  ter- 
ritory in  which  it  is  imposed.  If  it  be  for 
state  purposes,  it  must  be  exactly  the  same 
in  all  parts  of  the  state;  and  uniformity 
must  exist  when  it  is  authorized  to  be  levied 
by  local  authorities  for  local  purposes.  It 
is  very  clear  that  the  legislature  has  no 
power  to  select,  classify,  or  discriminate  in 
the  imposition  of  what  we  may  term  a  prop- 
erty or  ad  valorem  tax, — that  is,  a  tax  lev- 
ied upon  all  the  property  in  the  state, — as 
lack  of  uniformity  in  this  respect  would  be 
a  direct  violation  of  |  172,  providing  in  part 
that  "all  property  not  exempted  from  tax- 
ation by  this  Constitution  shall  be  assessed 
for  taxation  at  its  fair  cash  value,  estimated 
at  the  price  it  would  bring  at  a  fair  vol- 
untary sale,"  as  well  as  of  t  174,  providing 
in  part  that  "all  property,  whether  owned 
by  natural  persons  or  corporations,  shall  be 
taxed  in  proportion  to  its  value,  unless  ex- 
empted by  the  Constitution;  and  all  cor- 
porate property  shall  pay  the  same  rate  of 
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taxation  paid  by  individual  property."  We 
will  therefore  proceed  to  inquire  whether  or 
not,  and  to  what  extent,  the  rule  of  unifor- 
mity applies  to  the  imposition  of  license 
fees  on  franchises,  stock  used  for  breeding 
purposes,  trades,  occupations,  and  profes- 
sion's. 

The  authority  to  tax  under  this  section  is 
as  far-reaching  and  as  sweeping  as  language 
could  make  it.  It  would  be  difficult  to  find 
three  words  that  cover  wider  fields  of  em- 
ployment than  trades,  occupations,  and  pro- 
fessions. Under  its  authority  to  tax  them, 
the  general  assembly  has  the  power  and  the 
right  to  tax  every  business  and  every  indi- 
vidual in  the  state, — the  merchant,  trader, 
and  banker;  the  lawyer,  minister,  and  doc- 
tor; the  mechanic  and  farmer.  Indeed,  it 
would  be  difficult  to  mention  a  person  who 
has  not  some  trade,  occupation,  or  profes- 
sion; and,  if  he  has,  the  authority  to  tax 
him  is  granted,  and  this  without  respect  to 
the  nature  or  character  of  the  trade,  occu- 
pation, or  profession,  or  whether  it  be  hum- 
ble or  great,  large  or  small.  Nor  does  the 
Constitution  undertake  to  place  any  limita- 
tion upon  the  amount  of  tax  that  may  be 
imposed,  although  it  may  be  conceded  that, 
if  it  should  be  so  imreasonable  or  arbitrary 
as  to  amount  to  a  confiscation  of  property, 
or  a  denial  of  the  right  to  engage  in  a  par- 
ticular trade,  occupation,  or  profession,  the 
courts  would  interpose  to  protect  the  class 
of  persons  affected  from  this  oppressive  bur- 
den, on  the  ground  that  it  was  a  violation 
of  the  principles  recognized  and  established 
in  the  Bill  of  Rights,  declaring  that  all 
men  have  "the  right  of  seeking  and  pursuing 
their  safety  and  happiness"  and  "the  right 
of  acquiring  and  protecting  property." 

The  general  assembly  may  also  grant  to 
counties,  towns,  cities,  and  other  municipal 
corporations  the  authority  to  exact  license 
fees;  and  within  the  territory  affected  the 
discretion  is  as  far-reaching  as  when  exer- 
cised by  general  laws  for  state  purposes. 
And  it  also  seems  that,  if  the  power  is  dele- 
gated to  those  local  subdivisions  to  impose 
the  taxes  authorized  by  this  section,  the 
local  authorities  are  invested  with  the  dis- 
cretion to  fix  the  license  fees  at  any  sum,  al- 
ways subject  to  the  limitation  that  it  must 
not  be  unreasonable  or  arbitrary.  We  also 
think  that  in  each  class  of  these  local  sub- 
divisions, as  in  the  first,  second,  third, 
fourth,  and  fifth  class  cities  and  towns,  the 
local  authorities  are  not  required  to  impose 
the  same  amount  of  tax.  Cities  of  the  first 
class  may,  to  illustrate,  charge  a  license  fee 
to  lawyers  of  $25  a  year,  and  cities  of  the 
second  class  a  license  fee  of  $10;  and  no 
cities  of  the  third  class  may  charge  archi- 
tects a  license  fee  of  $15,  and  cities  of  the 
fourth  class  a  license  fee  of  $5.  And  this 
lSLJt^(N.S.) 


right  to  impose  different  fees  in  cities  of 
different  classes  may  be  put  upon  the  ground 
that  the  cities  and  towns  of  the  state  are 
divided  by  the  Constitution  into  six  classes, 
each  class  being  governed  by  a  set  of  laws 
applicable  alone  to  the  cities  within  that 
class  and  constituting  a  separate  and 
distinct  governmental  agency  with  a  set 
of  laws  applicable  alone  to  it.  But  the  li- 
cense fees  imposed  upon  any  particular 
trade,  occupation,  or  profession  in  any  class 
of  cities  must  be  uniform  in  the  sense  that 
the  same  fee  must  be  charged  every  person 
engaged  in  the  particular  trade,  occupation, 
or  profession  that  is  taxed.  We  doubt  if  it 
would  be  seriously  contended  that  the  gov- 
erning authorities  in  cities  of  the  first  class 
might  impose  a  license  tax  of  $50  upon  doc- 
tors residing  or  doing  business  in  one  part 
or  locality  of  ^be  city,  and  a  tax  of  $25  upon 
doctors  living  or  doing  business  in  another 
part  or  locality.  The  rule  of  uniformity  in 
this  respect  applies  equally  and  alike  to  every 
trade,  occupation,  and  profession  that  is 
singled  out  for  taxation.  We  also  believe 
that  it  is  competent  for  the  legislature  un- 
der this  section  by  general  laws  for  state 
purposes,  as  well  as  by  a  general  law  dele- 
gating the  power  to  the  municipalities  men- 
tioned, to  divide  trades,  occupations,  and 
professions  into  classes,  and  to  impose  a  dif- 
ferent licen^  fee  upon  each  class  that  the 
trade,  occupation,  or  profession  may  fairly 
and  reasonably  be  divided  into.  To  illus- 
trate: Dealers  in  hardware  might  be  di- 
vided into  wholesale  and  retail  dealers.  And 
trades,  occupations,  and  professions  may  be 
further  classified  according  to  the  volume  of 
business  done  by  them.  Nor  is  the  general 
assembly,  either  by  general  laws  for  state 
purposes  or  general  laws  in  aid  of  or  for  the 
benefit  of  municipalities,  required  to  impose 
the  license  fees  that  may  be  levied  upon  all 
trades,  occupations,  and  professions.  Any 
one  or  more  trades,  occupations,  or  piofes- 
sions  may  be  singled  out  for  taxation,  and 
all  the  others  not  thus  selected  be  exempted. 
It  will  thus  be  seen  that,  according  to  our 
construction  of  this  section,  it  is  susceptible 
of  wide  and  varying  application. 

The  only  remaining  question,  and  the  vital 
one  in  this  case,  is  whether  or  not  the  li- 
cense fees  imposed  must  be  uniform  upon 
the  particular  trade,  occupation,  or  profes- 
sion that  is  singled  out  for  taxation.  And, 
confining  our  observations  to  general  laws 
enacted  for  the  purpose  of  bringing  revenue 
into  the  state  treasury,  we  mean  "uniform" 
in  the  sense  that  precisely  the  same  license 
fee  must  be  exacted  from  every  person  with- 
in the  state  who  is  engaged  in  the  trade, 
occupation,  or  profession  that  is  taxed,  with- 
out reference  to  whether  he  lives  in  a  sixth- 
class  town  or  a  first-class  city,  or  doe«  busi- 
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ness  in  the  country  or  in  a  ei^.  We  do  not 
believe  it  was  contemplated  by  this  section 
that  the  general  assembly  might  impose  a 
license  fee  for  state  purposes  upon  black- 
smiths in  one  county  and  exempt  black- 
smiths in  another,  or  exact  a  license  fee 
from  physicians  practising  in  one  city  and 
exempt  physicians  practising  in  another,  or 
to  say  that  the  auctioneer  who  lived  in  a 
sixth-class  town  should  pay  a  license  fee  for 
carrying  on  his  occupation,  and  the  auc- 
tioneer who  lived  outside  the  town  limits 
should  be  exempt.  The  authority  to  impose 
these  special  taxes  does  not  carry  with  it 
the  right  of  discrimination  and  exemption  in 
any  class  that  is  dealt  with.  The  lang^uage, 
"the  general  assembly  may  by  general  laws 
only"  provide  for  this  species  of  revenue, 
would  seem  to  imply  that  it  was  intended 
that  the  application  of  the  law  should  be 
general,  operating  equally  and  alike  upon 
every  trade,  occupation,  and  profession  that 
it  was  designed  to  reach.  If  a  few,  or  any 
number  of  persons  less  than  all,  who  follow 
a  designated  trade,  occupation,  or  profes- 
sion, may  be  exempt,  while  the  others  are 
taxed,  the  law  imposing  the  tax  would  not 
be  general,  but  special  or  local,  and  forbid- 
den by  a  59  and  60  of  the  Constitution. 
This  construction  is  in  harmony  with  the 
dominant  spirit  of  the  Constitution,  which 
provides  for  uniformity  in  almost  every  sub- 
ject it  treats  of,  among  which  may  be  no- 
ticed the  following,  where  the  idea  of  uni- 
formity has  been  carried  to  its  fullest  extent, 
as  in  the  jurisdiction,  number,  and  char- 
acter of  courts,  as  well  as  the  trial  of  causes ; 
in  everything  pertaining  to  the  enactment 
of  laws ;  the  punishment  of  crimes ;  the  reg- 
ulation of  elections;  the  creation  and  divi- 
sion of  counties;  the  fees  and  compensation 
of  public  officers ;  the  establishment,  govern- 
ment, and  classification  of  cities  and  towns; 
the  amount  of  indebtedness  that  municipali- 
ties may  create  or  incur;  the  regulation  and 
control  of  railroads,  common  carriers,  and 
public  corporations  generally.  A  weighty 
reason,  too,  in  favor  of  uniformity,  is  the 
further  consideration  that  it  is  important 
that  the  representatives  of  the  people  in  the 
lawmaking  department  of  the  government 
shall  all  be  directly  interested  in  behalf  of 
their  constituents  in  laws  involving  the  sub- 
ject of  taxation.  A  member  of  the  legis- 
lature might  be  willing  to  vote  a  tax  upon 
trades,  occupations,  and  professions  in  other 
districts  than  his  own,  not  having  his  at- 
tention specially  called  to  its  lack  of  equal- 
ity or  fairness;  and  so  the  matter  might 
be  extended  to  embrace  any  number  less 
than  a  majority  of  the  members  of  the  leg- 
islature. But,  if  the  constituents  of  the 
member — the  people  to  whom  he  is  immedi- 
ately responsible — are  to  bear  their  share  of 
10  l^Ji-4..(N.S). 


the  burden  imposed,  they  would  all  be  in- 
terested in  seeing  that  it  was  fairly  and 
equally  distributed,  and  their  desires  and  in- 
terests would  naturally  have  their  weight. 
This  restrictive,  influence  is  not  to  be  under- 
estimated in  dealing  with  questions  of  this 
character. 

We  believe  that  the  fundamental  idea  of 
taxation  is  that  the  burdens  shall  be  borne 
equally  and  alike  by  all  persons,  and  that 
no  one  class  shall  be  taxed  for  the  benefit 
of  another,  or  one  class  be  discriminated 
against  to  the  advantage  of  another,  or  an 
exemption  allowed  one  that  is  not  conceded 
to  another.  If  the  general  assembly  has 
power  to  tax  real-estate  agents  living  in 
cities  of  the  first,  second,  third,  fourth,  and 
fifth  class,  and  towns  of  the  sixth  class, 
and  to  exempt  all  who  do  not  live  or  do 
business  in  these  cities  and  towns,  it  has 
the  power  to  further  select  and  classify  by 
exempting  those  who  live  in  towns  of  the 
sixth  class;  and  it  would  be  diflicnlt  to 
draw  the  line  between  its  power  to  tax  and 
exempt,  or  to  tax  in  such  an  unequal  man- 
ner as  that  it  would  be  equivalent  to  gross 
discrimination,  if  not  exemption. 

The  argument  for  the  state  that,  as  the 
Constitution  has  divided  the  cities  and 
towns  into  classes,  that  therefore  the  legis- 
lature under  this  section  may  charge  license 
fees  dependent  upon  the  class  of  city  or 
town  the  person  taxed  lives  in,  is  not,  in  our 
opinion,  sound.  The  cities  and  towns  were 
divided  into  classes  distinctly  for  the  pur- 
pose of  dealing  with  their  local  affairs.  The 
classification  was  not  intended  for  any  oth- 
er purpose,  or  designed  to  influence  or  con- 
trol legislation  for  state  purposes.  It  would 
be  extending  the  effects  of  classification  of 
municipalities  far  beyond  its  legitimate 
meaning  to  adjudge  that  the  legislatur* 
might  make  the  general  law  a  local  one  by 
limiting  its  operation  to  certain  territory. 
In  the  Constitution  adopted  in  1850,  and 
that  remained  in  effect  until  the  adoption 
of  the  present  Constitution  in  1891.  the  leg- 
islature was  left  free  from  constitutional 
restraint  in  the  matter  of  taxation.  There 
were  no  limitations  whatever  upon  its  pow- 
er. Indeed,  it  is  a  curious  fact  that  the 
word  "taxation"  is  not  mentioned  in  the  old 
Constitution,  nor  does  the  word  "revenue" 
appear,  except  in  the  section  requiring  that 
"all  bills  for  raising  revenue  shall  originate 
in  the  house  of  representatives."  Yet  in  the 
early  case  of  Lexington  v.  McQuillan,  9 
Dana,  513,  35  Am.  Dec.  159,  decided  in  1840, 
and  under  a  Constitution  that  was  also  si- 
lent upon  this  question,  the  court  laid  down 
the  following  principles  that  have  been  ac- 
cepted without  question  as  sound  from  that 
day  to  this:  "When  shall  a  tax  be  levied t 
To  what  amount}    Shall  it  be  a  capitation 
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or  property  tmxt     Direct  or  indirect  T     Ad 
Talorem  or  specific?     And  what  classes  of 
property  are  the  fittest  subjects  of  taxation? 
— are  all  questions  wisely  confided  by  our 
Constitution  to  the  discretion  of  the  legis- 
lative department.    .    .    .    But    in    some 
other  respects,  and  so  far  aa  the  power  of 
taxation    may   be    effectual   without   being 
thus  limited,  it  is,  in  our  judgment,  limited 
by  some  of  the  declared  ends  and  principles 
of  the  fundamental  law.     Among  these  po- 
litical ends  and  principles,  equality,  as  far 
as   practicable,   and   security    of    property 
against  irresponsible  pow'er,  are  eminently 
conspicuous  in  our  state  Constitution.    An 
exact  equalization  of  the  burden  of  taxation 
is  unattainable  and  Utopian.    But  still  there 
are  well-defined  limits  within  which  the  prac- 
tical equality  of  the  Constitution  may  be 
preserved,  and  which,  therefore,  should  be 
deemed    impassable   barriers    to    legislative 
power.     Taxation  may  not  be  universal ;   but 
it  must  be  general  and  uniform.    Thus,  if  a 
capitation  tax  be  laid,  none  of  the  class  of 
persons  thus  taxed  can  be  constitutionally 
exempt  upon  any  other  ground  than  that  of 
public  service ;  and,  if  a  tax  be  laid  on  land, 
no  appropriation  land  within  the  limits  of 
the  state  can  be  constitutionally  exempted, 
unless    the  owner  be   entitled  to   such  im- 
munity   in    consequence   of    public   service. 
The  legislature,  in  the  plenitude  of  its  tax- 
ing power,   cannot  have  constitutional  au- 
thority to  exact  from  one  citizen,  or  even 
one  county,   the   entire  revenue  for  the  whole 
commonwealth.    .    .    .    And,  although  there 
may  be  a  discrimination  in  the  subjects  of 
taxation,  still  persons  in  the  same  class  and 
property  of  the  same  kind  must  generally 
be  subjected  alike  to  the  same  common  bur- 
den.    This  alone  is  taxation,  according  to 
our  notion  of  constitutional  taxation  in  Ken- 
tucky." 

In  Bullitt  T.  Paducah,  8  Ky.  L.  Rep.  870, 
3  S.  W.  802,  decided  before  the  present  Con- 
stitution, the  city  was  authorized  by  its 
charter  to  collect  a  license  upon  certain  oc- 
cupations and  professions,  among  them  be- 
ing attorneys  at  law.  In  adjudging  the 
right  ot  the  legislature  to  authorize  the  im- 
position of  such  a  tax,  the  court  said:  "It 
is  well  settled  that  a  license  upon  any  trade, 
profession,  or  calling  may  be  imposed  under 
I^slative  authority.  It  is  in  efTect  a  tax 
upon  the  profession  or  calling,  and  .  .  . 
most  be  levied  on  all  alike"  in  the  trade  or 
profession  singled  out  for  taxation.  In 
Smith  y.  Louisville,  0  Ky.  L.  Rep.  779,  6 
S.  W.  911,  in  passing  on  the  validity  of  an 
ordinance  authorizing  the  imposition  of  a 
tax  upon  vehicles  and  classifying  them  ac- 
cording to  the  number  of  animals  used  in 
their  transportation,  the  court,  in  sustaining 
the  validity  of  the  ordinance,  said:  "It  op- 1 
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erates  upon  all  alike.    There  is  no  distinc- 
tion of  persons.     Everyone  using  one  horse 
to  his  vehicle  is  taxed  alike,  and  so  of  each 
class.     The  tax  is  uniform  as  to  each  sub- 
ject  of   the  given   class."     In   Rankin   v. 
Henderson,  0  Ky.  L.  Rep.  861,  7  S.  W.  174, 
it  is  said :     "That  the  legislature  has  the 
right  to  classify  and  impose  a  license  tax 
on  trades  is  well  settled,  and  that  such  a 
tax,  when  imposed,  is  not  required  to  apply 
to  all  kinds  of  business  pursuits  is  equally 
certain.     Those   pursuing   like   occupations 
must  be  taxed  in  the  same  manner  or  in  pro- 
portion to  the  amount  of  business  conducted. 
We  perceive,  therefore,  no  valid  objection  to 
this  legislation,  as  it  applies  alike  to  all  of 
the  classes  to  be  taxed."    In  Simrall  v.  Cov- 
ington, 90  Ky.  444,  9  L.R.A.  666,  29  Am. 
St.  Rep.  398,  14  8.  W.  369,  where  an  ordi- 
nance imposing  a  tax  upon  insurance  agents 
was  before  the  court,  it  was  said:    "In  this 
state  we  have  no  constitutional  provision  as 
to  taxation  eo  nomine;  but  it  is  the  set- 
tled constitutional  rule,  declared  by  oft-re- 
peated decisions  of  this  court,  that  every 
tax  must  be  certain,  universal,  and,  so  far 
as  practicable,  equal  and  uniform.    Burdens 
cannot  constitutionally  be  imposed  upon  par- 
ticular individuals,  while  others  of  the  same 
class  or  locality,  who  have  rendered  no  pub- 
lic  service,   are   exempt."     In   Schuster   v. 
Louisville,  28  Ky.  L.  Rep.  688,  89  8.  W. 
689,   it  was   said:      "While  the  municipal 
legislature    may,    under    the    amendment, 
classify  personal   property  and  levy  a  tax 
ad  valorem  on  some  personal  property,  and 
tax  other  personal  property  on  the  basis  of 
income,  licenses,  or  franchises,  the  tax  must 
be  uniform  within  the  territorial  limits  of 
the  authority  levying  the  tax;  and,  under 
the  guise  of  substituting  one  method  of  as- 
sessment   for    another,   the   burden   which 
should  fall  upon  all  equally  must  not  be 
shifted  so  as  to  throw  upon  some  more  of 
the  common  burden  than  their  proper  share." 
The  authorities  we   have   cited  arose   in 
cases  involving  taxation  for  municipal  pur- 
poses; but  they  illustrate  the  rule,  that  is 
firmly  embodied  in  the  principles  of  consti- 
tutional law  that  have  always  obtained  in 
this  state,  that  taxation  must  be  uniform 
and  equal  as  nearly  as  it  is  practicable  to 
make  it  so;  and  that,  although  the  legisla- 
ture may  single  out  certain  species  of  prop- 
erty, classes  of  persons,  and  trades,   occu- 
pations, and  professions,  dealing  with  each 
class  separately,  yet  the  burden  upon  every 
person  in  the  class  thus  selected  must  be 
the  same.    If  it  is  imposed  upon  the  person, 
it  must  be  equal  and  uniform;  and  so  if  it 
is  graduated  according  to  the  amount  of 
business  done.    The  power  to  tax  according 
to  the  volume  of  business  done  has  been  up- 
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lield  by  this  court  in  Strater  Bros.  Tobacco 
Co.  V.  Com.  1 17  Ky.  604, 78  S.  W.  871 ;  and  here 
again  the  principle  of  uniformity  was  ap- 
plied, the  court  saying:  "We  do  not  think 
the  tax  is  lacking  in  the  quality  of  uni- 
formity. It  is  the  same  on  each  person  or 
corporation  which  manufactures  the  same 
quantity  of  tobacco.  The  legislature  had 
the  right  to  impose  a  graduated  license  tax. 
The  larger  manufacturer  is  required  to  pay 
more  tlian  the  smaller  one,  based  upon  the 
value  of  the  product  manufactured."  And 
so  in  Brown-ioreman  Co.  v.  Com.  30  Ky. 
L.  Rep.  793,  101  S.  W.  321,  where  the  tax 
was  levied  upon  the  volume  of  business 
done. 

In  the  case  before  us  no  account  is  taken 
of  the  amount  of  business  done,  nor  is  it 
pretended  that  the  lack  of  uniformity  and 
equality  in  the  tax  imposed  was  made  to  de- 
pend upon  the  quantity  of  business  transact- 
ed by  the  real-estate  agents  taxed.  The 
general  assembly,  doubtless  proceeding  upon 
the  idea  that  the  real-estate  agents  in  large 
cities  transacted  a  larger  business  than 
those  engaged  in  smaller  cities,  imposed  a 
heavier  tax  upon  them;  but  this  tax  was 
not  fixed  with  reference,  so  far  as  the  act 
shows,  to  the  amount  of  business  done.  It 
may  be,  and  probably  is,  true  that  some 
real-estate  agents  in  large  cities  do  a  larger 
business  than  real-estate  agents  in  smaller 
places;  but  it  does  not  necessarily  follow 
that  there  are  not  real-estate  agents  in 
fourth-class  cities  who  do  a  larger  business 
than  real-estate  agents  in  second,  or  third, 
or  even  first,  class  cities.  It  might  also 
safely  be  said  that  there  are  many  agents 
who  do  not  live  in,  or  have  a  place  of  busi- 
ness in,  any  city  or  town,  who  do  a  more 
profitable  business  than  many  agents  who 
have  their  places  of  business  in  cities  or 
towns.  The  vice  in  the  law  is  that,  in  un- 
dertaking to  single  out  for  taxation  the  oc- 
cupation of  real-estate  agents,  it  not  only 
taxes  them  in  unequal  amounts,  depending 
upon  the  place  in  the  state  where  they  do 
business,  but  also  exempts  entirely  other 
real-estate  agents,  thus  plainly  discrim- 
inating against  real-estate  agents  who  live 
or  have  a  place  of  business  in  a  city  or 
town,  in  favor  of  those  who  do  not  live  and 
have  no  place  of  business  in  a  city  or  town. 

It  is  insisted  for  the  state  that  a  license 
fee  or  tax  imposed  for  state  purposes  may 
be  graduated  alone  by  the  population  of  the 
city  or  county  in  which  such  business  may 
be  conducted,  or  by  the  fact  that  the  person 
from  whom  the  fee  is  exacted  resides  or 
does  business  in  one  city  or  another,  or  in 
this  county  or  that  one;  but,  as  we  have  en- 
deavored to  point  out,  classification  cannot 
be  made  on  these  lines.  The  purpose  of  this 
opinion  is  not  to  limit  or  restrict  in  any  rc- 
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spect  the  power  of  the  legislature  given  to 
it  under  the  section  of  the  Constitution  in 
question,  or  to  deny  to  it  the  right  to  classi- 
fy, divide,  and  select,  in  any  reasonable  man- 
ner it  chooses,  trades,  occupations,  or  pro- 
fessions for  taxation,  or  to  prevent  it  from 
exempting  entirely  any  one  or  more  trades, 
occupations,  or  professions,  but  only  to  de- 
clare that,  when  any  trade,  occupation,  or 
profession  is  selected  for  taxation,  the  tax 
levied  upon  it,  or  the  license  fee  exacted 
from  persons  engaged  in  it,  must  be  equal 
and  uniform  throughout  the  state,  whether 
the  tax  be  upon  the  individual  or  the  busi- 
ness. 

It  is  everywhere  recognized  that  it  is  im- 
possible to  produce  exact  uniformity  of  tax- 
ation. Absolute  equality  is  unattainable. 
As  said  by  Justice  Miller  in  Taylor  t.  Secor, 
92  U.  S.  576,  23  L.  ed.  663:  "Perfect  equal- 
ity and  perfect  uniformity  of  taxaijon,  as 
regards  individuals  or  corporations,  or  the 
different  classes  of  property  subject  to  taxa- 
tion, is  a  dream  unrealized."  The  nearest 
attempt  to  equality  in  taxation  is  the  in- 
come tax,  or  a  tax  based  upon  the  amount 
or  volume  of  business  done,  or  an  ad  va- 
lorem tax  upon  property,  which  exacts  from 
everyone  the  same  per  cent  upon  property 
owned  by  him.  But  there  should  be  no  two 
opinions  that  an  act  that  arbitrarily  sin- 
gles out  for  taxation  a  certain  class 
of  persons,  and  exempts  some  of  them 
altogether,  is  unfair  and  unequal.  It 
must  be  kept  in  mind  that  in  the 
consideration  of  this  question  we  are  deal- 
ing with  a  subject  that  does  not  fall  within 
the  purview  of  the  police  power  of  the  state, 
and  is  not  touched  by  its  comprehensive  and 
yet  undefined  reach.  What  we  have  said  has 
no  application  to  a  condition  that  might 
arise  when  this  power  is  invoked  as  authori- 
ty for  the  exaction  of  a  license  fee.  or  the 
levy  of  a  tax,  or  the  classification  or  ex- 
emption of  persons  engaged  in  occupations, 
pursuits,  or  business  that  may  fairly  and 
reasonably  come  within  the  police  power  of 
the  state,  as  places  where  liquor  is  sold,  or 
circuses,  theaters,  or  other  amusements  are 
carried  on. 

In  considering  this  case  we  have  not  been 
unmindful  that  it  is  everywhere  conceded 
that  the  power  to  lay  taxes  is  the  highest 
attribute  of  sovereignty,  the  exercise  of 
which  is  confided  alone  to  the  la\vmaking 
department  of  the  government,  and  that  the 
courts  are  reluctant  to  interfere  with  the 
discretion  vested  in  the  representatives  of 
the  people  in  imposing  taxes  that  are  neces- 
sary to  sustain  the  government.  Especial- 
ly is  this  true  of  a  property  or  ad  valorem 
ta.K  operating  equally  and  upon  all  property 
within  the  territory  affected.  The  amount 
of  tax  that  shall  be  thus   imposed,  if  uni- 
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ionn  and  not  restrained  by  constitutional 
provisions,  is  vested  exclusively  in  the  leg- 
islative department  of  the  state,  and  entire- 
Jy  beyond  the  power  of  the  courts  to  control. 
New   York  ex  reL   Bank  of  Commerce   v. 
Tax  Comrs.  2  Black,  620,  17   L.  ed.  461; 
Union  P.  R.  Co.  v.  Peniston,  18  Wall.  5, 
21  li.  ed.  787.    But  this  unlimited  freedom 
from   judicial   control   does   not   extend   to 
taxes  imposed  upon  trades,  occupations,  or 
professions.     Bell's  Gap  R.  Co.  v.  Pennsyl- 
vania, 134  U.  S.  232,  33  L.  ed.  892,  10  Sup. 
•Ct.  Rep.  533 ;  Connolly  v.  Union  Sewer  Pipe 
•Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct.   Rep.  431.     And  the  courts,  when   the 
•question   comes   to   them,   have   the   undis- 
puted right  to  determine  whether  or  not  a 
legislative  act  is  in  violation  of  the  Consti- 
intion,  although   its   purpose   may   be   the 
raising  of  revenue.    Thierman  Co.  ▼.  C<»n. 
-30  Ky.  L.  Rep.  72,  97  S.  W.  366;  Ragland 
V.  Anderson,  30  Ky.  L.  Rep.   1199,  100  S. 
"W.  866. 

Entertaining  the  opinion  that  the  act  be- 
ing considered  is  violative  of  the  Constitu- 
tion for  the  reasons  stated,  the  judgment  of 
the  lower  court  so  declaring  must  be  af- 
-firmed. 
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EDWARD  J.  MILTON 

V. 

BANGOR  RAILWAY  t  ELECTRIC  COM- 
PANY. 


(—Me. 


68  Atl.  826.) 


Railroads  —  defective  crossing  ^  liabil- 
ity. 

1.  The  asumption  by  a  railroad  company 
of  a  charter  duty  to  keep  highway  crossings 
in  repair  creates  a  liability  for  failure  to  do 
so,  and  gives  a  common-law  right  of  action 
in  favor  of  one  damaged  thereby. 


Same  —  special    charter    exemptions  — 

notice. 

2.  The  common-law  liability  of  a  railroad 
company  for  injury  caused  by  a  defective 
crossing  is  not  affected  by  a  charter  provi- 
sion exempting  it  from  liability  unless  it  has 
twenty-four  hours'  previous  notice  of  the  de- 
fect, and  has  received  notice  of  injury  with- 
in fourteen  days  afterwards;  the  legislature 
not  being  empowered  to  exempt  any  partic- 
ular person  or  corporation  from  the  opera- 
tion of  a  general  law,  statutory  or  common. 

(November  26,   1007.) 

RKPORT  by  the  Supreme  Judicial  Court 
for  Penobscot  County  for  the  opinion 
of  the  full  bench  of  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Waterboose  &  Crawford  for 
plaintiff. 

Mr.   E.    O.   Ryder,    for   defendant: 

Privileges  granted  by  special  acts  are  not 
affected  by  inconsistent  general  legislation 
on  the  same  subject. 

Seaward  v.  The  Vera  Cruz,  L.  R.  10  App. 
Cas.  68 ;  Walsall  v.  London  &  N.  W.  R.  Co. 
L.  R.  4  App.  Cas.  467;  Furman  v.  Nichol,  8 
Wall.  44,  19  L.  ed.  370;  South  Carolina  v. 
StoU,  17  Wall.  426,  21  L.  ed.  650;  Louisiana 
V.  Taylor,  105  U.  S.  464,  26  L.  ed.  1133; 
Ex  parte  Crow  Dog  (Ex  parte  Kang-Gi- 
Shun-Ca)  100  U.  S.  556,  27  L.  ed.  1030,  3 
Sup.  Ct.  Rep.  396;  Rodgers  v.  United 
States,  185  U.  S.  83,  46  L.  ed.  816,  22  Sup. 
Ct.  Rep.  682;  Third  Nat.  Bank  v.  Harri- 
son, 3  McCrary,  162,  8  Fed.  721;  Gilchrist 
v.  Helena,  H.  S.  &  S.  R.  Co.  47  Fed.  693; 
Seward  County  v.  ^tna  L.  Ins.  Co.  32  C.  C. 
A.  585,  61  U.  S.  App.  41,  90  Fed.  222;  New 
York,  N.  H.  &  H.  R.  Co.  v.  Bridgeport  Trac- 
tion Co.  65  Conn.  410,  29  L.R.A.  367,  32 
Atl.  953;  Capen  v.  Glover,  4  Mass.  305; 
Ridgway  v.  Gallatin  County,  181   111.  521, 


•Case  Ifote.  —  ConstitutioTiality  of  re- 
qutretnent  of  notice  of  defect,  or  of  in- 
iuriea,  us  a  condition  of  liability  for 
personal  injuries. 

For  the  reasons  suggested  in  the  fore- 
going opinion,  cases  dealing  with  the 
power  of  the  legislature  to  require 
notice  of  the  defective  condition  be- 
fore the  injury,  or  notice  of  the  in- 
jury before  the  action,  as  a  condition. of  the 
liability  of  a  municipal  corporation  for  neg- 
ligence in  the  performance  of  the  duties 
resting  upon  it  as  an  agency  of  the  state, 
have  not  been  included  in  this  note. 

The  decision  in  Milton  v.  Bangob  R.  ft 
'EuecTRic  Co.  is  opposed  by  the  case  of  Shal- 
ley  V.  Danbur}'  &,  B.  Horse  R.  Co.  64  Conn. 
381. 30  Atl.  136,  holding  that  a  statute  requir- 
ing notice  of  injuries  caused  by  a  defect  in 
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the  portion  of  the  highway  which  a  street 
railway  company  is  bound  by  its  charter  to 
keep  in  repair,  as  a  condition  of  the  liability 
of  such  company,  is  not  a  denial  or  unreason- 
able abridgment  of  the  right  of  the  injured 
person  to  obtain  redress  for  an  injury  oc- 
casioned by  a  neglect  to  perform  the  duty 
imposed  upon  the  company  by  the  charter, 
but  is  simply  a  restriction,  deemed  by  the 
legislature  to  be  reasonable,  upon  the  exer- 
cise of  such  right,  and  is  within  the  pow- 
er of  the  legislature.  The  decision  rests 
upon  the  general  ground  that  the  liability 
imposed  by  the  charter  is  a  substitute  for 
the  liability  of  the  municipality,  and,  being 
of  statutory  origin,  is  subject  to  such  rea- 
sonable restrictions  as  the  legislature  may 
see  fit  to  impose.  The  only  essential  differ- 
ence between  the  Shalley  Case  and  Mn,- 
TON  T.  Bamoob  R.  &  Electbic  Co.  is  that 
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65  N.  £.  146;  University  of  Michigan  t. 
Auditor  General,  109  Mich.  134,  66  N.  W. 
956;  State  ex  rel.  Lum  v.  Archibald,  43 
Minn.  328,  46  N.  W.  606;  State  ex  rel. 
Putnam  t.  Egan,  64  Minn.  331,  67  N.  W. 
77;  Re  Central  Park,  60  N.  Y.  493;  Mus- 
kingum County  V.  Board  of  Public  Works, 
30  Ohio  St.  628;  Providence  v.  Union  R. 
Co.  12  R.  I.  473;  SUte  ex  rel.  Gates  v. 
Public  Land  Comrs.  106  Wis.  684,  82  N. 
W.  649. 


Emery,  Ch.  J.,  delivered  the  opinion  ot 
the  court: 

The  Old  Town,  Orono,  &  Veazie  Railroad 
Company,  incorporated  in  1891  by  chapter 
116,  p.  198,  Special  Laws  1801,  received  au- 
thority to  occupy  portions  of  the  streets  of 
Old  Town  with  its.  railroad  tracks,  etc., 
but  coupled  with  the  duty  of  keeping- 
and  maintaining  in  repair  all  such  por- 
tions and  of  making  all  other  repairs- 
of    such    streets     which    should    be    ren- 


in the  latter  case  the  statute  required  previ- 
ous notice  of  the  defect,  as  well  as  notice  of 
the  injury,  whereas  the  statute  in  the  for- 
mer case  required  only  notice  of  the  injury. 
The  principle  upon  which  the  Shalley  Case 
was  decided,  however,  would  seem  to  be 
equally  applicable  to  either  requirement. 

lu  Lambert  v.  Winchester  Ave.  R.  Co.  76 
Fed.  348,  a  Connecticut  statute  providing 
that  no  action  for  damages  on  account  of 
injury  to,  or  death  of,  any  person,  caused 
by  n^ligence,  shall  be  maintained  a^inst 
any  electric,  cable,  horse,  or  steam  railroad 
company,  unless  written  notice  of  a  claim 
therefor,  giving  a  general  description  of  the 
injury,  and  the  time,  place,  and  cause  of  its 
occurrence,  shall  be  given  to  the  company 
within  four  months  after  the  neglect  com- 
plained of;  but  that  notice  of  any  claiin  for 
damages  occurring  prior  to  the  passage  of 
the  act  may  be  given  within  four  months 
after  the  act  takes  effect, — was  held  to  be 
neither  a  denial,  nor  an  abridgment,  of 
plaintiff's  right  of  action,  as  applied  to  a 
cause  of  action  existing  prior  to  the  pas- 
sage of  the  statute,  but  only  a  reasonable 
restriction  upon  the  exercise  of  the  right. 

So,  a  statute  providing  that  no  action  for 
personal  injuries  shall  be  maintained  unless 
notice  is  given  to  the  person  liable  therefor 
within  one  year  is  not,  as  applied  to  minors 
and  future  causes  of  action,  repugnant  to 
the  1st  section  of  the  14th  Amendment,  nor 
to  the  provision  of  the  Wisconsin  Constitu- 
tion that  every  person  is  entitled  to  a  rem- 
edy for  the  injuries  or  wrongs  he  may  re- 
ceive to  his  person,  properly,  or  character. 
Hoffmann  v.  Milwaukee  Electoic  R.  &  Light 
Co.  127  Wis.  76,  106  N.  W.  808.  The  de- 
cision is  upon  the  ground  that  the  statute  is 
one  of  limitation,  and  that  the  time  allowed 
for  the  giving  of  the  notice  is  reasonable. 

So,  a  provision  of  a  municipal  charter 
which  requires  notice  of  the  time  and  place 
of  the  injury  to  be  given  within  thirty  days 
as  a  condition  of  the  liability  of  a  lot  own- 
er for  injuries  caused  by  defects  in  the  walk 
is  not  unconstitutional,  as  the  liability  of 
the  lot  owner  is  statutory;  nor  is  such  pro- 
vision, having  been  enacted  prior  to  the 
statutory  provision  requiring  uniformity  in 
such  charters,  void  because  it  does  not  ap- 
ply to  the  state  at  large,  but  is  limited  to 
abutting  lot  owners  of  a  particular  citv. 
McKibben  v.  Amory,  89  Wis.  607,  62  N.  W. 
416. 

In  Sawver  v.  El  Paso  &.  N.  E.  R.  Co.  (Tex. 
Civ.  App.)  108  S.  W.  718.  the  court  held 
that  a  statute  of  the  territory  of  New  Mex- 
ico, declaring  that  there  should  be  no  civil 
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liability  in  case  of  injury  or  death  in  the 
territory,  without  the  making  and  service 
of  an  affidavit  stating  certain  prescribed 
particulars,  including  the  character  and  ex- 
tent of  the  injuries  suffered,  and  the  way . 
or  manner  in  which  they  were  caused,  was- 
not,  as  to  future  causes  of  action,  uncon- 
stitutional as  depriving  persons  of  property 
without  due  process  of  law.  The  courts  said 
that,  as  it  was  within  the  province  of  the 
legislature  to  withhold  any  right  of  action 
for  injuries  occurring  after  the  passage  of 
the  act,  it  perceived  no  constitutional  ob- 
jections to  the  validity  of  a  statute  which 
simply  imposed  conditions  upon  the  right 
of  action. 

The  appellate  division  of  the  New  York 
supreme  court  for  the  first  department,  !» 
Gmaehle  v.  Rosenberg,  83  App.  Div.  339,  82 
N.  Y.  Supp.  366,  construed  the  provision  of 
the  employers'  liability  law  that  no  action 
for  recovery  of  compensation  for  injury  or 
death  under  the  act  shall  be  maintained' 
unless  notice  of  the  time,  place,  and  cause 
of  injury  is  given  to  the  employer  witliin 
one  hundred  and  twenty  days,  as  applica- 
ble to  an  action  for  death  due  to  the  failure 
of  the  master  to  supply  proper  scaffolding- 
or  other  mechanical  contrivances,  although- 
the  action  was  based  on  a  breach  of  a  com- 
mon-law duty,  and  not  upon  the  statute; 
and,  as  so  construed,  the  statutory  provi- 
sion was  held  not  to  be  in  violation  of  the- 
constitutional  provision  that  the  right  of 
action  now  existing  to  recover  damages  for 
injuries  resulting  in  death  shall  not  be  sub- 
ject to  any  statutory  limitation,  since  the 
provision  does  not  take  away  the  right  of 
action,  nor  abrogate  it,  but  is  in  the  na- 
ture of  a  statute  of  limitations,  which  mere- 
ly affects  the  remedy  without  destroying  the- 
right. 

The  appellate  division  of  the  second  de- 
partment, however,  in  the  case  of  Rosin  v. 
Lidgerwood  Mfg.  Co.  89  App.  Div.  245,  86 
X.  Y.  Supp.  49,  held  that  the  requirement 
of  the  statute  with  refcrencp  to  notice  is- 
applicable  only  where  the  plaintiff  seeks  to 
enforce  a  cause  of  action  which  did  not  ex- 
ist at  common  law  and  was  conferred  by 
the  statute.  Woodward,  J.,  who  wrote  the 
opinion,  and  Hooker,  J.,  were  of  the  opin- 
ion that,  if  the  requirement  as  to  notice- 
were  held  to  apply  to  actions  arising  at 
common  law,  it  would  be  unconstitutional 
as  denying  the  equal  protection  of  the  laws- 
in  violation  of  the  14th  Amendment  to  the 
Federal  Constitution.  The  other  three  jus- 
tices concurred  in  the  result,  but  expressc<f 
no  (Opinion  on  the  latter  point. 
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dered  necessary  by  the  occupation  ot 
them  by  its  railroad.  Sections  I  and 
2  of  the  charter.  Under  this  charter, 
that  company  constructed  its  tracks  and  op- 
erated its  railroad  through  various  of  the 
streets  of  Old  Town.  Its  property,  franchise, 
and  duty  subsequently  passed  by  various  con- 
veyances and  legislative  acts  to  the  defend- 
ant company,  which  since  1905  has  main- 
tained the  tracks  and  operated  the  railroad 
through  the  same  and  other  streets  of  Old 
Town. 

The  plaintiff,  while  traveling  in  1906  with 
his  horse  and  carriage  through  the  streets 
of  Old  Town,  suffered  an  injury  to  his  horse 
and  harness  through  a  defect  in  a  crossing 
over  the  defendant  company's  tracks  at  a 
junction  of  two  streets,  which  defect  was 
due  to  the  defendant  company's  neglect  of 
its  duty  under  its  charter.  The  plaintiff 
was  without  fault,  and  has  not  been  com- 
pensated. 

For  defense,  the  defendant  company  relies 
solely  upon  the  following  provision  in  (  3 
of  the  original  charter  of  1801,  vie.: 
"Said  corporation  shall  be  liable  for  any 
loss  or  damage  which  any  person  may  sus- 
tain by  reason  of  any  carelessness,  neglect, 
or  misconduct  of  its  agents  or  servants,  or 
by  reason  of  any  defect  in  so  much  of  said 
streets  or  roads  as  is  occupied  by  said  rail- 
road, if  such  defect  arises  from  neglect  or 
misconduct  of  the  corporation,  its  agents  or 
servants;  and,  in  actions  brought  against 
the  company  to  recover  damages  by  reason 
of  such  defects,  the  plaintiff  shall  have  the 
rights  and  be  subject  to  the  burdens  of 
proof  and  limitations  and  conditions  pro- 
vided by  the  general  statutes  applicable  to 
suits  for  such  causes  against  towns  as  now 
existing,  the  directors  of  said  ctxnpany 
standing  in  this  respect  in  place  of  town  of- 
ficers." 

To  maintain  a  suit  for  such  a  cause  of  ac- 
tion against  a  town,  it  must  be  made  to  ap- 
pear that  one  or  more  of  certain  specified 
town  oflScers  had  actual  notice  of  the  defect 
twenty-four  hours  before  the  injury  was  re- 
ceived from  it,  and,  within  fourteen  days 
after  the  injury,  received  notice  thereof 
from  the  plaintiff.  There  being  no  evidence 
to  the  contrary,  it  must  be  assumed  that 
no  director  of  the  defendant  company  had 
any  such  notice  of  the  defect  or  of  the  in- 
jury. The  defendant  contends  that  the  right 
of  action  against  it  for  damages  thus  caused 
by  it  is  a  creature  of  the  statute  cited,  and 
is  limited  to  cases  stated  in  that  statute, 
vie.,  to  cases  where  a  director  had  the  twen- 
ty-fonr  hours'  previous  notice  and  the  subse- 
quent fourteen  days'  notice. 

This  contention  cannot  be  sustained.  The 
plaintiff  has  a  common-law  right  of  action, 
independent  of  the  statute.  There  was 
15L.R.A.(N.S.) 


granted  by  the  state  to  the  defendant  com- 
pany a  right,  a  franchise,  to  occupy  por- 
tions of  the  streets,  but  coupled  with  the 
corresponding  duty  of  keeping  them  in  re- 
pair. The  duty  was  prescribed  for  the  pro- 
tection of  the  traveling  public.  It  was  vol- 
untarily assumed  along  with  the  right,  and 
with  it  was  assumed  the  necessary  concomi- 
tant of  a  common-law  liability  to  any  of  the 
traveling  public  suffering  injury  through 
its  breach.  The  assumption  of  the  duty  cre- 
ates the  liability  and  the  consequent  right 
of  action  in  favor  of  those  persons  for 
whose  protection  the  duty  was  prescribed. 
Veazie  v.  Penobscot  R.  Co.  49  Me.  119; 
Tobin  v.  Portland,  S.  &  P.  R.  Co.  59  Me.  183, 
8  Am.  Rep.  415;  Gillett  v.  Western  R.  Corp. 
8  Allen,  560;  Gates  v.  Pennsylvania  R.  Co. 
160  Pa.  50,  16  L.R.A.  554,  24  Atl.  638. 
"At  common  law,  whenever  a  right  is  con- 
ferred and  a  corresponding  duty  imposed 
upon  a  person  or  a  corporation,  it  is  an- 
swerable to  a  third  person  who  sustains 
damages  by  the  negligent  discharge  of  such 
duty."  Mann  v.  Central  Vermont  R.  Co. 
55  Vt.  484,  487,  46  Am.  Rep.  628. 

This  principle  is  affirmed  in  the  case  of 
street  railroads,  em  majore  cauiela,  by  our 
general  statutes.  Rev.  Stat,  chap,  53,  §  27: 
"All  street  railroad  corporations  shall  be 
liable  for  any  loss  or  damage  which  any 
person  may  sustain  by  reason  of  any  negli- 
gence or  misconduct  of  any  such  corpora- 
tion, its  agents  or  servants,  or  by  reason  of 
any  obstructions  or  defects  in  any  street  or 
road  of  any  city  or  town,  caused  by  the  neg- 
ligence of  such  corporation,  its  agents  or 
servants." 

Of  course,  municipal  corporations  which 
act  in  the  care  of  the  streets,  as  governmen- 
tal agencies,  as  trustees  for  the  public,  are 
not  within  this  common-law  rule.  The  dis- 
tinction and  the  reasons  for  it  are  familiar, 
and  need  no  new  statement.  Riddle  v. 
Iiocks  &  Canals,  7  Mass.  169,  5  Am.  Dec.  35. 

The  defendant  further  contends,  however, 
that,  if  the  legislature  did  not  create  the 
plaintiff's  right  of  action,  it  has,  by  the 
words  of  the  charter  quoted  above,  exempted 
the  defendant  company  from  liability  for  in- 
juries caused  by  its  negligent  performance 
of  its  duty  of  keeping  the  streets  in  re- 
pair, unless  some  one  of  its  directors  had 
twenty-four  hours'  previous  notice  of  the  de- 
fect, and  received  notice  of  the  injury  with- 
in fourteen  days  afterwards.  To  this  claim 
of  exemption  the  answer  should  be  apparent. 
The  people  have  not  conferred  upon  the  leg- 
islature the  power  to  exempt  any  particu- 
lar person  or  corporation  from  the  opera- 
tion of  the  general  law,  statutory  or  com- 
mon. Eolden  v.  James,  11  Mass.  306,  6  Am. 
Dec.  174;  Simonds  v.  Simonds,  103  Mass. 
572,  4  Am.  Rep.  676;  Lewis  v.  Webb,  3  Meu 


Digitized  by 


Google 


206 


MAINE  SUPREME  JUDICIAL  COURT. 


Jan.. 


326;  Durham  t.  Lewiston,  4  Me.  140.  In 
Lewis  V.  Webb,  supra,  the  court,  per  Mel- 
len,  Ch.  J.,  said:  "On  principle,  then,  it 
can  never  be  within  the  bounds  of  legiti- 
mate legislation  to  enact  a  special  law,  or 
pass  a  resolve  dispensing  with  the  general 
law  in  a  particular  case,  and  granting  a 
privilege  and  indulgence  to  one  man  by  way 
of  exemption  from  the  .  .  .  general  law, 
leaving  all  other  persons  under  its  opera- 
tion." 

We  have  no  occasion  to  consider  whether 
the  attempted  statutory  exemption  is  forbid- 
den by  the  14th  Amendment  to  the  United 
States  Constitution,  or  by  §  19  of  the  Maine 
Declaration  of  Rights,  which  declares  that 
"every  person,  for  an  injury  done  him  in 
his  person,  reputation,  property,  or  immuni- 
ties, shall  have  remedy  by  due  course  of 
law."  Preston  v.  Drew,  33  Me.  558,  54  Am. 
Dec.  639;  Bennett  v.  Davis,  90  Me.  102,  37 
Atl.  804.  It  suiliciently  appears,  without 
reference  to  those  constitutional  provisions, 
that,  despite  the  provisions  of  its  charter, 
the  defendant  company  is  not  exempt  from 
liability  for  the  consequences  of  its  negli- 
gence in  the  performance  of  the  duty  it  as- 
sumed, and  that  the  plaintiff  is  entitled  to 
judgment  according  to  the  stipulations  in 
the  report,  to  wit,  for  $50. 

Judgment  for  the  plaintiff  for  $50. 


VERMONT  SrPBEME  COURT. 

WILLIAM  H.  GRINNELL,  Admr.,  etc.,  of 
Stephen  Furry,  Deceased, 

V. 

GENERAL  ACCIDENT  INSURANCE  COM- 
PANY. 

(80  Vt.  526,  68  Atl.  655.) 

Insnrance  —  Intoxication. 

One  is  "under  the  influence"  of  an  intoxi- 
cant, within  the  meaning  of  an  accident-in- 


surance policy  limiting  liability  of  the  com- 
pany in  such  cases,  when  he  has  recovered 
from  intoxication  only  so  far  as  to  he  fairly 
able  to  take  care  of  himself. 

(January  30,  1908.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Rutland  County  Court  made  during 
the  trial  of  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  an  accident- 
insurance  policy  which  resulted  in  a  judg- 
ment in  plaintiff's  favor.  Judgment  re- 
duced. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bntler  &  Moloney,  for  defend- 
ant: 

The  company  assumed  no  risk  while  in- 
sured was  under  the  inSuenoe  of  intoxi- 
cants, whether  be  was  able  to  take  care  of 
himself  or  not. 

Shader  ▼.  Railway  Passenger  Assur.  Co. 
66  N.  Y.  441,  23  Am.  Rep.  65. 

Exposing  himself  on  a  railroad  track 
while  in  a  state  of  intoxication  is  a  direct 
violation  of  his  contract. 

Travelers'  Ins.  Co.  v.  Jones,  80  Ga.  541, 
12  Am.  St.  Rep.  270,  7  S.  E.  83;  Tuttle  ▼. 
Travelers'  Ins.  Co.  134  Mass.  175,  45  Am. 
Rep.'  316;  Willard  v.  Masonic  E<]uitahle 
Acci.  Asso.  169  Mass.  288,  61  Am.  St.  Rep. 
286,  47  N.  E.  1006;  Johnson  v.  Irasburgh. 
47  Vt.  28,  19  Am.  Dec.  111. 

Messrs.  E.  H.  O'Brien  and  Charles  Ii. 
Howe  for  plaintiff. 

Munson,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiff's  intestate  was  insured  in  the 
defendant  company  under  a  contract  which 
limited  the  company's  liability  to  one  fifth 
of  the  amount  otherwise  payable  if  the  loss 
was  "from  exposure  to  obvious  risk  of  in- 
jury or  obvious  danger"  or  "while  under 
the  influence  of  any  intoxicant  or  narcotic." 
It  is  found  that  "the  accident  did  not  occur 


Case  Note.  —  Scope  and  effect  of  pro- 
visions in  policies  of  insurance  for- 
bidding use  of  intoxicating  liquor. 

Policies  of  life  or  accident  insurance  gen- 
erally, if  not  universally,  contain  stipula- 
tions against  the  use  of  intoxicating  liquors, 
though  the  language  in  which  such  provi- 
sions are  couched  is  not  always  the  same. 
Sometimes  the  policy  is  to  be  avoided  if  the 
assured  becomes  habitually  intemperate; 
again,  if  he  becomes  so  far  intemperate  as 
to  impair  his  health;  sometimes,  if  the 
death  or  accident  occurs  while  the  assured 
is  intoxicated ;  again,  if  it  was  the  result  of 
his  intoxication,  etc.  But,  regardless  of 
the  language  used  in  such  stipulations,  and 
regardless,  too,  of  the  question  whether  the 
assiired's  agreement  is  to  be  deemed  a  prom- 
issory warranty  or  a  condition  subsequent, 
15  L.R.A.(N.S.) 


the  failure  to  comply  therewith  will,  as  a 
general  rule,  avoid  the  policy.  Indeed,  the 
courts  are  unanimous  in  holding  that,  if 
the  assured  has  put  himself  within  the  ex- 
ception of  the  policy,  there  can  be  no  recov- 
ery upon  that  instrument;  it  is  only  u|)on 
the  question  whether  the  assured  has  violat- 
ed his  agreement  by  his  indulgence  in  in- 
toxicating liquors,  that  there  is  any  differ- 
ence of  opinion  found  in  the  books.  This 
general  rule  finds  support  not  only  in  all 
the  decisions  herein  reviewed,  but  was  also 
assented  to  in  Cook  v.  Standard  Life  &,  Acci. 
Ins.  Co.  84  Mich.  12,  47  N.  W.  568,  in  ad- 
mitting evidence  as  to  the  condition  of  the 
assured  when  injured;  in  Hester  v.  Fidelity 
&.  C.  Co,  69  Mo.  App.  186,  in  passing  upon 
instructions  requested  by  the  assured;  and 
in  the  following  cases  in  which  a  recovery 
against  the  insurer  was  denied  because  the 
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from  exposure  to  obvious  risk  of  injury  or 
obvious  danger."  This  is  conclusive  as  to 
the  first  exception,  unless  it  can  be  said,  as 
matter  of  law,  that  walking  on  a  railroad 
track  unnecessariljr  is  in  itself  such  an  ex- 
posure, as  to  which  we  do  not  find  it  nec- 
essary to  inquire.  The  findings  bearing 
upon  the  second  exception  are  with  refer- 
ence to  some  intoxicant  or  narcotic,  without 
determining  which.  For  brevity,  we  shall 
speak  of  the  case  as  one  of  intoxication. 

It  is  found  that,  during  the  evening  pre- 
ceding his  injury,  the  insured  was  more  or 
less  under  the  influence  of  some  intoxicant 
or  narcotic.  Between  11  and  12  o'clock  he 
went  to  a  hall  where  a  fair  was  being  held, 
and  his  condition  was  then  such  as  to  jus- 
tify  the   managers    in    preventing   his   en- 


trance. He  was  last  seen  in  the  village  be- 
tween 12  and  1  o'clock,  and  his  actions  and 
conversation  at  that  time  indicated  that  he 
was  "getting  sobered  off."  Soon  after  this 
he  went  to  the  railroad  yard,  lighted  his 
lantern,  and  started  south  on  the  track. 
Several  persons  saw  him  as  he  started,  and 
watched  him  for  some  distance.  His  gait 
was  somewhat  unsteady,  but  he  was  walk- 
ing between  the  rails.  It  was  about  a  mile 
and  a  half  to  the  place  where  he  was  in- 
jured, and  in  this  distance  there  were  two 
bridges  without  any  planking  on  the  ties. 
He  was  found  early  in  the  morning,  sitting 
a  few  feet  west  of  the  track.  His  left  foot 
had  been  cut  off  just  above  the  ankle,  and 
was  lying  inside  the  rail.  The  trains  passed 
Danby  that  night  at  12:49  and  1:32.    The 


evidence  plainly  showed  that  the  assured  had 
violated  the  stipulation  of  the  policy  as  to 
indulgence  in  intoxicating  liquors:  Waters 
V.  Supreme  Conclave  K.  B.  105  Ga.  151,  31 
B.  E.  155;  Miller  v.  Mutual  Ben.  Ins.  Co. 
34  Iowa,  222;  Marcoux  v.  St.  John  Baptist 
Beneficence  Soc.  91  Me.  250,  39  Atl.  1027; 
Flint  V.  Travelers'  Ins.  Co.  (Tex.  Civ.  App.) 
43  S.  W.  1079;  Kempe  v.  Woodmen  of  the 
World  (Tex.  Civ.  App.)  44  S.  W.  688. 

There  being  such  uniformity  as  to  the  gen- 
eral principle  upon  which  rests  the  assured's 
right  to  recover  under  policies  containing 
stipulations  against  the  use  of  liquor  it  is 
deemed  best  te  take  up  concrete  examples 
of  the  different  provisions  avoiding  policies 
by  reason  of  the  indulgence  by  the  assured 
in  intoxicants,  and  to  show  what  the  courts 
have  held  to  be  the  scope  and  effect  of  such 
provisions. 

Habitual  use. 

Thus,  many  policies  stipulate  that  they 
will  be  avoided  if  the  assured  becomes  ad- 
dicted to  the  habit  of  using  intoxicating  li- 
quors, and  this  stipulation  as  to  habit  may 
be  expressed  in  different  ways.  In  North- 
western Mut.  L.  Ins.  Co.  v.  Muskegon  Nat. 
Bank,  122  U.  S.  601,  30  U  ed.  1100,  7  Sup. 
Ct.  Rep.  1221,  the  policy  provided  for  its 
avoidance  if  the  assured  should  become 
"habitually  intemperate."  The  trial  court, 
in  laying  down  the  rule  for  the  construction 
of  this  provision,  which  was  approved  by  the 
Supreme  Court,  said  that  there  was  no  rule 
of  law  that  to  make  a  man  a  drunkard  he 
must  drink  eveiy  day  or  every  week  to  ex- 
cess, or  that  a  single  or  an  occasional  ex- 
cess would  make  him  an  habitual  drunkard ; 
but  that  if  it  were  "the  habit  and  rule  of  a 
man's  life  ...  to  indulge  periodical- 
ly, and  with  frequency,  and  with  in- 
creasing frequency  and  violence,  in  ex- 
cessive fits  of  intemperance,  such  a  use 
of  liquor  may  properly  cause  the  find- 
ing of  habitual  drunkenness.  It  is  the 
fact  of  the  certainty  of  these  period- 
ical sprees,  accompanied  with  their  fre- 
quency, which  marks  the  habit.  If  a  man 
should  indulge  in  such  a  debauch  once  in  a 
15LJLA.(N.S.). 


year  only,  it  could  not,  in  my  opinion,  prop- 
erly be  said  that  he  was  an  habitual  drunk- 
ard; he  would  be  an  occasional  drunkard. 
But,  if  such  debauches  increase  in  frequency, 
and  the  certainty  of  their  increasing  fre- 
quency becomes  established,  then  tlie  time 
finally  arrives  when  the  line  between  an  oc- 
casional excess  and  habit  is  crossed." 

In  DeCamp  v.  New  Jersey  Mut.  L.  Ins. 
Co.  Fed.  Cas.  No.  3,719,  the  policy  provided 
that  it  should  be  avoided  if  the  assured 
should  die  from  the  "habitual  use  of  intoxi- 
cating liquors."  The  court  said  that  the 
adjective  "habitual"  was  material ;  and, 
while  it  could  not  be  construed  so  that  if  a 
uniformly  temperate  man  should  be  over- 
come with  liquor  and  die  in  consequence  of 
a  single  debauch,  he  could  be  said  to  die 
from  the  habitual  use  of  liquor,  yet,  if  the 
assured  used  liquors  habitually  and  exces- 
sively, and,  for  the  purpose  of  allaying  the 
excitement  of  tRe  liquors,  also  used  opiates, 
and  the  liquors  and  opiates  combined  to 
cause,  and  did  cause,  his  death,  the  liquors 
directly,  materially,  and  effectually  contrib- 
uted to  his  death,  and  the  policy  was 
avoided. 

So,  in  Holterhoff  v.  Mutual  Ben.  L.  Ins. 
Co.  6  Ohio  Dee.  Reprint,  141,  upon  the 
question  of  what  was  necessary  to  establish 
a  habit  of  intemperance,  within  the  meaning 
of  a  policy  of  insurance,  the  court  said 
that,  if  the  assured  had  an  appetite  for 
drink,  and  a  single  indulgence  necessarily 
instigated  him  to  a  repetition  of  it  and 
caused  him  to  "go  on  sprees;"  and  if  these 
sprees  were  frequent  and  rendered  him  in- 
capable of  controlling  his  appetite  while  he 
continued  them,  although  there  wore  inter- 
vals during  which  he  remained  entirely  so- 
ber,— there  was  such  a  repetition  of  acts  of 
drinking  as  amounted  to  such  a  habit  as 
would  avoid  the  policy. 

And  in  Sitton  v.  Grand  Lodge  A.  0.  U.  W. 
84  Mo.  App.  208,  an  habitual  drunkard, 
within  the  meaning  of  an  insurance  policy 
which  was  to  be  avoided  if  the  assured  be- 
came such,  was  defined  to  be  a  person  given 
to  inebriety  or  excessive  use  of  intoxicating 
drinks,   and   who   had,   by   frequent   indul- 
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concluding  finding  is  that  at  the  time  the 
accident  occurred  the  insured  was  not  un- 
der the  influence  of  intoxicating  liquor  "so 
as  to  prevent  him  from  being  fairly  able  to 
take  care  of  himself."  This  leaves  him  un- 
der the  influence  of  liquor  to  some  extent, 
and  measures  the  extent  of  the  influence  by 
the  advance  made  in  the  recovery  of  his 
faculties.  It  is  saying,  in  effect,  that  the 
influence  of  the  liquor  had  so  far  passed 
away  that  he  had  become  fairly  able  to  take 
care  of  himself.  The  effect  of  the  finding 
must  depend  upon  the  force  given  to  the 
word  "fairly."  It  is  evident  that  the  word 
is  not  used  here  in  the  sense  of  "fully,"  but 
rather  in  the  sense  of  "measurably"  or  "rear 
sonably."  See  Century  Diet.  The  clatue 
containing  it  certainly  cannot  be  conatrued 


as  a  finding  that  the  insured  had  regalne<i 
the  normal  use  of  his  foculties.  The  word. 
although  capable  of  other  uses,  is  ordinarily 
used  as  a  word  of  limitation.  In  Wani4>r 
V.  Arctic  Ice  Co.  74  Me.  475,  there  waa  :i 
question  regarding  the  phrase  "fairly  mer 
chantable  quality,"  and  the  court  coosid 
ered  that  the  word  "fairly"  was  well  adapt- 
ed to  convey  the  idea  of  mediocrity  in  qual 
ity,  or  something  just  above  it. 

The  only  case  we  know  of  where  tlie 
words  in  question  were  used  is  Manufactur- 
ers' Acci.  Indemnity  Co.  v.  Dorgan,  22  L.R. 
A.  620,  7  C.  C.  A.  581,  16  U.  8.  App.  290, 
58  Fed.  945.  This  case  was  submitted  \rith 
an  instruction  which  contained  the  expres- 
sion "fairly  able  to  take  care  of  himself 
prudently  and  properly;"  but  the  objection 


gence,  lost  the  power  of  will  to  control  his 
appetite  for  it. 

Impairment  of  health  by  intemperance. 

Other  policies  stipulate  that  there  shall 
be  no  recovery  if  the  assured's  health  is 
impaired  by  the  use  of  alcoholic  liquors. 
Under  this  provision,  it  is  universally  held 
that  the  impairment  of  health  need  not 
arise  from  the  habitual  use;  one  indulgence 
being  sufiicient  to  avoid  the  policy  if  it  ac- 
tually impairs  the  health.  Thus,  in  ^Etna 
L.  Ins.  Co.  V.  Davey,  123  U.  S.  739,  31  L. 
ed.  316,  8  Sup.  Ct.  Rep.  331,  Reversing  20 
Fed.  482,  the  policy  provided  that  it  should 
be  avoided  if  the  assured  "shall  become  so  far 
intemperate  as  to  impair  his  health,  or  in- 
duce delirium  tremens."  The  court  said 
that  this  did  not  mean  that  the  condition 
would  not  be  broken  unless  intemperance 
became  a  habit  or  rule  of  the  assured's  life 
after  the  policy  was  issued;  but  that,  "if 
the  substantial  cause  of  the  death  of  the  in- 
sured was  an  excessive  use  of  alcoholic  stim- 
ulants, not  taken  in  good  faith  for  medical 
purposes  or  under  medical  advice,  his  health 
was  impaired  by  intemperance,  within  the 
meaning  of  the  words  "so  far  intemperate  as 
to  impair  his  health;  although  he  may  not 
have  had  delirium  tremens,  and  although, 
previous  to  his  last  illness,  he  had  not  in- 
dulged in  strong  drink  for  such  a  long  pe- 
riod of  time,  or  so  frequently,  as  to  become 
habitually  intemperate." 

Upon  the  second  trial  of  the  case  last 
cited  (Davey  v.  JEtna  L.  Ins.  Co.), 
reported  in  38  Fed.  650,  the  trial  court, 
acting  upon  the  rule  laid  down  in  the 
foregoing  decision,  charged  the  jury  that 
the  assured  had  promised  by  the  pro- 
vision in  question  that  he  would  not 
become  so  far  intemperate  as  to  im- 
pair his  health;  and,  if  impairment  of 
health  was  caused  by,  or  followed,  his  in- 
temperance, then  the  degree  of  intemper- 
ance which  had  been  forbidden  by  the  pol- 
icy had  been  reached;  and  that,  if  a  sin- 
gle debauch,  no  matter  for  how  long  or 
.short  a  time  indulgeci  in,  resulted  in  the 
impairment  of  his  health,  it  would  be  the 
15L.R.A.(N.S.) 


intemperance  that  was  properly  forbidden 
by  such  provision.  And  this  instruction  was 
approved  by  the  Supreme  Court  upon  a  sec- 
ond appeal,  in  ./Etna  L.  Ins.  Co.  v.  Ward, 
140  U.  S.  76,  36  L.  ed.  371,  11  Sup.  Ct.  Rep. 
720. 

And  in  Connecticut  Mut.  L.  Ins.  Co.  y. 
Attee,  3  Ohio  C.  C.  660,  a  similar  provision 
was  held,  following  .^tna  L.  Ins.  Co.  ▼. 
Davey,  supra,  not  to  mean  that  to  make  the 
policy  void  the  intemperance  should  have 
grown  to  be  a  habit  of  the  insured,  but 
that  such  result  would  follow  if,  by  single 
acts  of  excess,  or  by  a  series  of  acts  not 
showing  a  habit,  the  health  of  the  assured 
was  impaired.  The  court  said  that  it  was 
not  the  habit  which  was  intended  to  be 
guarded  against,  but  the  impaired  health 
which  would  result  from  any  excess  in  that 
direction. 

And  in  Eanna  t.  Connecticut  Mut.  L.  Ins. 
Co.  8  Misc.  431,  28  N.  Y.  Supp.  661,  Af- 
firmed in  150  N.  Y.  626,  44  N.  E.  1099,  it 
was  held  that  there  could  be  no  reeoveiy 
on  a  policy  to  be '  avoided  if  the  assured 
should  become  so  far  intemperate  as  to  im- 
pair his  health;  and  that,  if  the  deceased 
used  spirituous  liquors  to  such  an  extent 
as  to  cause  his  death,  it  was  immaterial 
that  the  cause  of  death  was  partly  extreme 
prostration. 

But,  under  such  a  stipulation  in  a  policy 
of  insurance,  there  must  be,  to  avoid  the 
policy,  an  actual  impairment  of  health: 
mere  indulgence  without  that  result  is  not 
sufficient.  Thus,  in  Williford  v.  ^Etna  L. 
Ins.  Co.  64  S.  C.  329,  42  S.  E.  165.  the 
court  held  that  the  stipulation  against  im- 
pairment of  health  by  drink  did  not  mean 
an  occasional  drink;  but  that,  to  avoid  the 
policy,  the  assured  must  have  indulged  in 
the  use  of  alcoholic  stimulants  to  such  an 
extent  as  actually  to  bring  about  the  con- 
dition guarded  against. 

So,  in  JEtna.  L.  Ins.  Co.  v.  Deming,  123 
Ind.  384,  26  N.  E.  86,  375,  where  the  policy 
was  to  be  avoided  if  the  assured  should 
"become  so  far  intemperate  as  to  impair 
his  health  seriously  and  permanently,"  it 
was  held  that  it  was  not  enough  to  work  a 
forfeiture  that  the  assured  u^  intozicat' 
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to  the  instruction  and  the  evidence  in  the  i 
ease  were  not  such  as  required  a  considera- 
tion of  this  language,  and  nothing  was  said 
regarding  it.  We  find  nothing  in  the  other 
cases  brought  to  our  attention  that  bears 
upon  the  precise  question  presented.  In  the 
cases  cited  below,  although  there  was  evi- 
dence of  drinking  or  of  conduct  that  might 
indicate  it,  and  varying  comments  of  the 
reviewing  court,  there  was  in  each  instance 
a  distinct  finding  of  the  triors  that  the 
insured  was  not,  at  the  time  of  the  accident, 
in  the  condition  described  in  the  exception, 
with  no  report  of  instructions  limiting  its 
effect.  Fidelity  ft  C.  Co.  v.  Chambers,  93 
Va.  138,  40  L..R.A.  432,  24  S.  E.  896;  Trav- 
eler's Ins.  Co.  V.  Harvey,  82  Va.  949,  5  S.  E. 
553;     Prader    t.    National    Masonic    Acci. 


Asso.  95  Iowa,  149,  63  N.  W.  601 ;  Suther- 
land V.  Standard  Life  &  Acci.  Ins.  Co.  87 
Iowa,  605.  54  N.  W.  463. 

The  exception  under  consideration  is  one 
that  materially  aiTects  the  risk.  It  is  mani- 
festly intended  to  require  the  insured  to  so 
limit  his  use  of  liquor  that  he  will  retain 
"full  control  over  his  faculties  of  mind  and 
body."  Shader  v.  Railway  Passengers'  As- 
sur.  Co.  3  Hun,  424;  Standard  Life  &  Acci. 
Ins.  Co.  T.  Jones,  94  Ala.  434,  10  So.  530. 
It  is  considered  by  no  means  unreasonable 
that  the  company  should  require  that  the 
insured  be  under  no  exciting  influence  that 
may  affect  his  self-possession  or  judgment 
in  the  exercise  of  the  faculties  essential  to 
his  safety.  Shader  v.  Railway  Passengers' 
Assur.  Co.  66  N.  Y.  441,  23  Am.  Rep.  65; 


ing  liquor,  unless  the  impairment  of  health 
resulting  therefrom  was  serious  and  perma- 
nent; that  a  serious,  but  temnorary,  im- 
pairment of  health  was  not  sufficient. 

Upon  the  same  principle,  in  Odd  Fellows 
Mut.  L.  Ins.  Co.  V.  Rohkopp,  94  Pa.  59,  un- 
der a  provision  in  a  life-insurance  policy 
that  the  insurer  should  not  be  liable  if  the 
assured  should  become  so  far  intemperate 
as  seriously  or  permanently  to  impair  his 
health,  it  was  held  that  it  was  immaterial 
that  the  assured  was  an  habitual  drunkard 
prior  to  the  date  of  the  policy,  and  that  he 
had  created  an  appetite  for  liquor  which 
had  become  fixed  upon  him,  if  there  was  no 
evidence  that  his  habitual  intemperance  se- 
riously injured  his  health. 

In  Janneck  v.  Metropolitan  L.  Ins.  Co. 
162  N.  Y.  574,  57  X.  E.  182,  a  stipulation 
in  a  life-insurance  policy  that  the  insurer 
might  terminate  the  same  when  satisfied 
that  the  assured  had  become  so  intemperate 
as  to  impair  his  health  was  held  to  make 
the  insurer's  right  to  terminate  the  insur- 
ance -  depend  upon  the  actual  existence  of 
the  assured's  intemperance,  and  to  give  the 
insurer  no  arbitrary  right  to  terminate 
merely  because  it  had  itself  become  satis^ed 
of  the  intemperance  of  the  insured. 

In  this  connection,  attention  should  be 
called  to  Jarvis  v.  Connecticut  Mut.  L.  Ins. 
Co.  Fed.  Cas.  No.  7,226,  where  the  policy 
provided  for  its  avoidance  if  the  assured 
should  commit  suicide,  or  should  impair 
bis  health  by  intemperance,  and  the  plain- 
tiff sought  to  avoid  the  condition  as  to  sui- 
cide by  showing  that  the  assured  was  insane 
when  he  killed  himself.  It  appeared  that 
if  he  was  insane  the  insanity  was  produced 
by  intemperance;  and  it  was  lield  that  in- 
sanity induced  by  the  violation  of  one  con- 
dition of  the  policy  could  not  be  set  up  as 
an  excuse  for  the  violation  of  another  con- 
dition. 

So.  in  Stratton  v.  North  American  Mut. 
L.  Ins.  Co.  7  Legal  Gaz.  313,  where  the 
policy  sued  on  contained  a  similar  provi- 
sion for  its  avoidance,  it  appeared  that  the 
assured  committed  suicide;  that  he  had  se- 
riously injured  his  health  and  induced  de- 
lirium tremens  by  the  use  of  intoxicants; 
15  L.R.A.(X.S.) 


that  he  had  not  been  well  for  some  time 
before  his  death;  and  that  his  brain  was 
somewhat  affected,  causing  occasional  hal- 
lucinations. It  was  held  that,  although  his 
persistence  in  the  habit  of  drinking  might 
be  insanity,  yet  it  was  not  an  irresponsi- 
ble insanity;  that,  if  he  did  seriously  and 
permanently  injure  his  health  by  intem- 
perance, or  did  thereby  induce  delirium  tre- 
mens, the  policy  was  forfeited;  and  that  his 
condition  of  mind  would  not  excuse  the  use 
of  liquor  so  as  to  nullify  the  condition  for- 
bidding such  use. 

Death  or  injury  caused  by  intemperance. 

Still  other  policies  provide  that  they  will 
be  avoided  if  the  assured's  death  or  injury 
was  caused  by  his  use  of  intoxicating  li- 
quors; and,  under  such  policies,  it  may  be 
laid  down  as  a  general  rule  that  it  is  not 
enough  to  show  that  such  use  contributed 
to  the  death  or  injury;  it  must  appear  that 
the  use  was  the  actual,  direct  cause  of  the 
death  or  injury.  Thus,  in  Miller  v.  Mutual 
Ben.  L.  Ins.  Co.  31  Iowa,  216,  7  Am.  Rep. 
122,  it  was  held  that,  under  a  provision 
avoiding  a  policy  if  the  assured  should  "die 
by  reason  of  intemperance  from  the  use  of 
intoxicating  liquors,"  its  avoidance  was  not 
made  out  by  showing  that  the  intemperate 
use  of  liquor  contributed  to  the  death. 

And  in  Mutual  L.  Ins.  Co.  v.  Stibbe,  46 
Md.  302,  where  the  policy  was  to  be  void  if 
the  death  of  the  assured  should  be  "caused 
by  the  use  of  intoxicating  drink,"'  it  was 
held  that  the  drink  must  be  the  direct 
cause  of  the  death  in  order  to  avoid  the 
policy;  and  that  the  same  was  not  avoided 
if  the  assured  died  from  cerebral  conges- 
tion caused  proximately  by  anxiety  and  re- 
motely by  drink. 

And  in  Holterhoff  v.  Mutual  Ben.  L.  Ins. 
Co.  6  Ohio  Dec.  Reprint,  141,  it  was  held 
tha*^  a  provision  avoiding  a  policy  if  the  as- 
sured should  die  "by  reason  of  intemper- 
ance from  the  use  of  intoxicating  liquors" 
meant  that,  to  exempt  the  insurer,  the  as- 
sured must  have  died  from  the  direct  use 
of  intoxicating  liquors;  and  that  such  use 
must  have  been  the  controlling  or  proxi- 
14 
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Campbell  v.  Fidelity  &  C.  Co.  lOfl  Ky.  661, 
60  S.  W.  492.  If  the  plaintiff's  intestate 
had  not  recovered  the  full  use  of  the  'men- 
tal and  physical  powers  available  for  bis 
protection  when  in  normal  condition,  he  was 
still  "under  the  influence"  of  liquor  within 
the  meaning  of  the  exception.  It  is  doubt- 
less true  that  an  exception  of  uncertain  im- 
port is  to  be  construed  most  strongly  against 
the  company.  But  a  plain,  simple,  and  un- 
ambiguous provision,  which  points  clearly 


to  a  just  and  practical  criterion,  is  not  to 
be  so  construed  as  to  deprive  the  company 
of  the  protection  for  which  it  stipulates. 
If  it  be  conceded  that  there  may  be  a  re- 
covery notwithstanding  some  impairment  of 
the  faculties  from  the  immediate  effect  of 
drink,  it  is  difficult  to  see  upon  what  theory 
the  cotirts  can  fix  the  limit  that  shall  bar 
recovery. 

Judgment  reversed,  and  judgment  for  the 
plaintiff  for  the  smaller  sum. 


mate  cause  of  his  death,  and  not  merely  the 
remote  cause. 

So,  in  New  York  L.  Ins.  Co.  v.  LaBoi- 
teaux,  6  Ohio  Dec.  Reprint,  242,  it  was  held, 
under  a  similar  provision,  that,  to  warrant 
the  defense  that  the  assured's  death  was 
caused  by  intemperance,  it  must  appear 
that  the  intemperance  was  the  paramount 
and  proximate  cause  of  death,  and  not 
merely  that  it  combined  with  other  causes 
to  produce  death,  or  that  it  was  a  second- 
ary, or  remote,  or  predisposing,  cause. 

In  Beller  v.  Supreme  Lodge,  K.  P.  66  Mo. 
App.  449,  it  was  held  to  be  error  to  charge 
the  jury  that,  if  the  assured's  death  was 
caused  by  his  "immoderate"  use  of  intoxi- 
cating liquors,  they  should  find  for  the  in- 
surers, where  the  contract  of  insurance  did 
not  use  the  word  "immoderate,"  but  merely 
stipulated  that  the  same  should  be  avoided 
if  the  death  was  caused  by  the  assured's 
"use  of  intoxicating  liquors." 

It  seems  that,  if  the  intoxicating  liquors 
which  caused  the  death  of  the  assured  were 
taken  under  the  advice  of  a  physician  and 
in  the  manner  and  amounts  prescribed  bj' 
him,  the  insurer  will  not  be  relieved  from 
liability  by  reason  of  a  stipulation  against 
the  use  of  intoxicating  liquors.  Such,  at 
least,  was  the  conclusion  reached  in  Knights 
of  Pythias  v.  Allen,  104  Tenn.  62.S,  58  S. 
W.  241,  upon  the  authority  of  the  rule  as 
laid  down  in  ^tna  L.  Ins.  Co.  v.  Ward,  su- 
pra. 

Injuries  received  while  intoxicated,  or   re- 
suiting  from  the  use  of  intoxicants. 

Some  policies,  in  providing  for  their 
avoidance  if  the  death  or  injury  resulted 
from  the  use  of  liquor,  combine  with  that 
provision  a  further  clau.«e  that  it  shall  also 
be  void  if  the  same  occurs  while  the  as- 
sured is  intoxicated.  In  conRtruing  these 
provisions  the  courts  have  generally  treated 
them  as  independent  stipulations,  and  have 
held  that  proof  that  the  a.s8ured  was  in- 
toxicated when  the  injury  occurred  was  suffi- 
cient, without  showing  that  the  intoxica- 
tion was  the  cause  thereof:  and  that,  if  the 
use  of  intoxicants  caused  the  injury,  it  wan 
not  necessary  to  show  that  the  assured  was 
so  far  overcome  by  liquor  as  to  be  in  a 
state  of  intoxication  or  drunkenness. 

Thus,  in  Campbell  v.  Fidelity  &  C.  Co. 
109  Ky.  661,  60  S.  W.  492,  the  policy  sued 
upon  provided  that  the  insurer  should  not 
he  liable  for  (1)  injuries  received  while 
16  LJl.A.(N.S.) 


the  assured  was  "under  the  influence  of,  or 
affected  by  .  .  .  intoxicants,"  (2)  in- 
juries received  "in  consequence  ...  of 
having  been  under  the  influence  of,  or  af- 
fected by,  intoxicants."  It  was  held  that, 
while  the  first  stipulation  deprived  the  as- 
sured of  any  protection  while  intoxicated, 
whether  or  not  the  intoxication  was  the 
cause  of  the  injury,  recovery  would  not  be 
denied  on  the  ground  that  the  assured  was 
injured  "while  under  the  influence  or  af- 
fected by  intoxicants,"  unless  he  was  ac- 
tually drunk  at  the  time  he  was  injured. 
As  to  the  second  stipulation,  it  was  held 
that  a  recovery  would  be  denied  on  the 
ground  that  the  assured  was  injured  "in 
consequence  of  having  been  under  the  in- 
fluence of,  or  affected  by,  intoxicants,"  if 
his  injury  was  received  in  consequence  of 
the  influence  of  intoxicants,  though  it  did 
not  amount  to  drunkenness. 

And  in  Shader  v.  Railway  Passenger  As- 
sur.  Co.  66  N.  Y.  441,  23  Am.  Rep.  65.  Af- 
firming 3  Hun,  424,  under  an  accident  pol- 
icy providing  that  no  claim  should  be  made 
thereunder  if  the  death  or  injury  happened 
"while  the  insured  was,  or  in  consequence 
of  his  having  been,  under  the  influence  of 
intoxicating  drink,"  it  was  held  that,  if  the 
death  of  the,  assured  occurred  while  he  was 
under  the  influence  of  intoxicating  drink, 
this  alone  avoided  the  policy,  whether  or 
not  that  condition  was  the  natural  and  rea- 
sonable cause  of  the  death,  or  in  any  man- 
ner contributed  thereto. 

So,  in  Standard  Life  &  Acci.  Ins.  Co.  v. 
Jones.  94  Ala.  434,  10  So.  530.  where  the 
policy  contained  a  similar  provision,  it  was 
held  that  the  insurer,  to  avoid  the  policy, 
need  not  show  that  the  intoxication  con- 
tributed to  the  injury,  if  such  injury  hap- 
pened while  assured  was  intoxicated.  It 
was  also  held  that,  as  to  the  stipulation 
avoiding  the  policy  for  injuries  received  by 
the  assured  "in  consequence  of  having  l*en 
under  the  influence"  of  liquor,  this  meant 
that  the  exclusion  should  apply  to  injuries 
suffered  in  consequence  of  the  assured's 
having  previously  been  under  the  influence 
of  liquor,  though  not  so  at  the  time  of  the 
accident. 

So,  in  Mair  v.  Railway  Passenger  Assur. 
Co.  37  L.  T.  N.  S.  356,  it  was  held  that,  to 
enable  an  insurer  to  take  advantage  of  a 
provision  of  a  policy  that  the  insurance 
should  not  extend  to  death  or  injuries  hap- 
pening while  the  insured  was  under  the  in- 
fluence of  intoxicating  liquors,  it  was  not 


Digitized  by 


Google 


1908. 


GRIXNELL  V.  GEXEBAL  ACCL  IXS.  CO, 


211 


necessary  to  show  that  the  assured  waa  un- 
der the  influence  of  liquor  at  the  time  of 
his  death  as  well  as  at  the  time  the  injury 
waa  sustained;  but  that  it  was  sufficient  if 
it  was  shown  that  he  was  under  such  influ- 
ence when  he  met  with  the  injury  from 
which  death  afterward  resulted. 

Use  of  liquor  as  pernicious  habit. 

Some  policies  of  insurance  provide  that 
they  are  to  be  avoided  if  the  assured  prac- 
tises any  "pernicious  habit;"  and  the  ques- 
tion then  arises  whether  intemperance  is 
surb  a  habit  as  will  avoid  a  policy  con- 
taining such  stipulation ;  to  which  question 
the  courts  have  generally  returned  an  af- 
firmative answer.  Thus,  in  Schultz  v.  Mu- 
tual !>.  Ins.  Co.  6  Fed.  672,  the  policy  pro- 
vided that  the  assured  would  not  "practise 
mny  pernicious  habit  that  obviously  tends 
to  shorten  life;"  and  it  was  held  that  the 
excessive  use  of  alcoholic  liquors  was  a  per- 
nicious habit,  within  the  meaning  of  this 
clause  of  the  policy. 

And  in  Knight  v.  Mutual  L.  Ins.  Co.  9 
W.  N.  C.  601,  a  stipulation  by  the  assured 
in  which  he  "guaranteed"  that  he  would 
not  practise  any  bad  or  vicious  habit  tend- 
ing to  shorten  his  life  was  held  to  be  a 
warranty,  whereby  the  policy  would  become 
▼oid  if  the  assured  afterwards  practised 
the  habit  of  intemperance. 

The  case  last  cited  is  to  be  distinguished 
from  Knecht  v.  Mutual  L.  Ins.  Co.  90  Pa. 
118,  35  Am.  Rep.  641,  in  which  it  appeared 
that  the  assured's  application  declared  that 
he  was  to  practise  no  pernicious  habit  ob- 
viously tending  to  the  shortening  of  life. 
The  policy,  however,  contained  no  such 
clause,  although  it  did  provide  that  the 
same  should  be  avoided  if  any  statements 
in  the  application  should  be  found  untrue. 
It  also  appeared  that  at  the  time  of  mak- 
ing the  application  the  assured  was  of  cor- 
rect arid  temperate  habits,  but  that  after 
the  issuing  of  the  policy  he  became  ad- 
dicted to  the  use  of  liquor,  and  died  of  de- 
lirium tremens.  It  was  held  that,  in  the 
absence  in  the  policy  of  any  clause  avoiding 
it  if  the  assured  should  practise  any  such 
habit,  his  mere  declaration  to  that  effect 
in  the  application  was  not  sufficient  to  avoid 
the  policy. 

In  Holterhoff  v.  Mutual  Ben.  L.  Ins.  Co. 
supra,  the  question  whether  the  habit  of 
using  intoxicating  liquors  was  a  bad  and 
vicious  one  tending  to  shorten  life,  within 
the  meaning  of  the  policy  to  be  avoided  if 
the  assured  practised  such  a  habit,  was  left 
to  the  jury. 

In  Union  L.  Ins.  Co.  t.  Jameson,  31  Ind. 
App.  28,  67  N.  E.  199,  where  the  assured 
agreed  not  to  use  intoxicating  liquors  to 
excess,  and  not  to  practise  any  pernicious 
habit  that  obviously  tended  to  shorten  his 
life,  it  was  held  that  the  insurer  need  not 
show  that  the  habitual  use  of  liquor  to  ex- 
cess was  a  pernicious  habit,  in  order  to 
avoid  the  policy,  where  the  assured  did  use 
liquor  to  excess. 
15  L.K.A.(X.8.) 


Miscellaneous   provisions. 

In  Meacham  v.  New  York  State  Mut.  Ben. 
Asso.  120  K.  y.  237,  24  N.  E.  283,  it  was 
held  that,  by  promising  to  remain  temper- 
ate, the  assured  did  not  engage  entirely  to 
refrain  from  the  use  of  intoxicating  li- 
quors ;  but  that  he  would  not  habitually  and 
excessively  indulge  in  such  use. 

In  Union  L.  Ins.  Co.  v.  Jameson,  supra, 
it  was  held  that  a  warranty  by  the  assured 
that  he  would  not  use  intoxicating  liquors 
to  excess  was  violated,  though,  from  the 
nature  of  hia  employment  and  his  physical 
condition  exhausted  thereby,  he  became  weak 
and  exhausted,  and  was  compelled  to  and 
did  resort  to  stimulants,  as  he  believed,  for 
his  own  protection  and  to  enable  him  to 
continue  his  labors,  if  in  so  doing  he  drank 
them  to  the  extent  of  being  under  the  in- 
fluence thereof. 

In  Union  Cent.  L.  Ins.  Co.  v.  Hughes,  110 
Ky.  20,  60  S.  W.  850,  under  a  policy  pro- 
viding that,  if  the  assured  should  become  in- 
temperate, the  insurer  might  cancel  the  pol- 
icy; and  that,  if  the  assured  should  die 
during,  or  by  reason  of,  that  condition,  the 
reserve  value  of  the  policy  only  should  be 
paid,  it  was  held  that  the  right  of  recovery 
was  not  limited  to  the  reserve  value  where 
the  assured,  who  died  of  consumption,  was 
not  intemperate  at  the  time  of  his  death, 
though  he  had  been  so  up  to  the  time  he 
became  an  invalid,  six  months  before  he 
died. 

Whether  provision  self-executing. 

Whether  a  breach  of  a  condition  of  an 
insurance  policy  against  the  use  of  intoxi- 
cating liijuors  will  render  the  policy  abso- 
lutely void,  or  merely  voidable,  is  a  ques- 
tion which  seems  to  depend  on  the  phrase- 
ology of  the  policy  involved.  It  is  impossi- 
ble, therefore,  to  lay  down  any  hard  and 
fast  rule  upon  that  subject.  The  most  that 
can  be  done  here  is  to  show  what  construc- 
tions have  been  given  to  particular  provi- 
sions with  reference  to  this  question. 

Thus,  in  Modem  Woodmen  v.  Brecken- 
ridge,  75  Kan.  373,  10  L.R.A.(N.S.)  136,  89 
Pac._  661,  a  condition  in  a  fraternal  benefit 
certificate  that,  if  a  member  should  become 
so  far  intemperate  as  permanently  to  im- 
pair his  health,  the  certificate  should  be 
void;  and  that  all  moneys  which  had  been 
paid,  and  all  rights  and  benefits  which 
might  have  accrued,  on  account  of  the  cer- 
tificate, should  be  absolutely  forfeite<l, — 
was  held  to  be  self-executing. 

And  in  Hogins  v.  Supreme  Council,  0.  R. 
C.  76  Cal.  109,  9  Am.  St.  Rep.  173,  18  Pao. 
125,  in  which  it  appeared  that  the  assured 
was  a  member  of  a  temperance  order  which 
required  every  member,  upon  taking  each 
degree,  to  pledge  him.self  wholly  to  abstain 
from  the  use  .of  alroholic  liquors  as  a  bev- 
erage so  long  as  he  was  a  member  of  the  or- 
der; and  hia  contract  stipulated  that  oom- 
|>liance  with  all  the  laws,  rules,  and  re- 
([uircnients  of  the  order  was  an  express  con- 
dition upon  which  a  member  would  be  en 
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titled  to  participate  in  benefits,— it  was 
held  that  the  member's  drinking  was  such  a 
breach  of  the  condition  as  to  forfeit  his  pol- 
icy at  once,  without  the  necessity  of  any 
action  on  the  part  of  the  order. 

To  the  same  effect  is  Supreme  Council, 
R.  T.  T.  V.  Curd,  111  HI.  284,  in  which  it 
appeared  that,  in  an  application  by  a  mem- 
ber of  a  temperance  order  for  a  beneficiary 
certificate,  there  was  a  clAuse  that,  if  the 
assured  should  at  any  time  violate  his  pledge 
of  total  abstinence,  all  his  rights  to  partici- 
pate in  the  benefit  fund  of  the  order  should 
be  forfeited.  It  was  held  thftt  a  violation 
of  the  pledge  of  total  abstinence  at  once 
forfeited  the  right  of  the  beneficiary  to  re- 
cover the  sum  promised,  even  without  a 
trial  and  conviction  of  the  member,  though 
the  certificate  contained  the  further  words 
that  the  beneficiary  should  be  entitled  to 
certain  sums  if  the  member  was  in  good 
standing  at  the  time  of  his  decease. 

And  in  Smith  v.  Knights,  F.  M.  36  Mo. 
App.  184,  it  appeared  that  the  laws  of  a 
benevolent  temperance  association,  as  well 
as  the  pledge  given  by  each  member,  pro- 
hibited the  use  of  all  intoxicating  drinks, 
and  provided  that  any  member  violating 
his  pledge  should  be,  "by  the  very  act,  sus- 
pended;" and  that  the  suspension  should 
work  deprivation  of  all  rights  and  claims 
of  membership  pending  trial.  It  also  ap- 
peared that  the  application  for  member- 
ship contained  a  stipulation  that  the  mem- 
ber's suspension  or  expulsion  should  forfeit 
the  rights  of  himself  and  beneficiaries  to  all 
benefits  and  privileges,  and  that  the  certifi- 
cate of  membership  provided  for  the  pay- 
ment of  certain  benefits  if  the  member  was 
in  good  standing  at  the  time  of  his  death. 
It  was  held  that  the  drinking  of  whisky 
by  a  member  was  a  self-executing  suspension 
of  his  membership,  requiring  no  trial  or 
adjudication,  and  was  a  deprivation  of  all 
rights,  benefits,  and  privileges  pertaining 
thereto,  so  that  the  member  would  be  no 
longer  in  good  standing. 

On  the  other  hand,  in  Supreme  Council. 
R.  T.  T.  V.  Stewart,  11  Ky.  L.  Rep.  484,  in 
which  it  appeared  that  a  member  of  a 
temperance  benefit  society  agreed  in  his 
application  that,  should  he  at  any  time  vio- 
late his  pledge  of  total  abstinence,  or  be 
suspended  or  expelled  for  a  violation  of  any 
law  of  the  order,  he  would  forfeit  all  rights 
to  the  beneficiary  fund,  while  the  certifi- 
cate issued  to  him  provided  that,  should  he 
be  suspended  or  expelled  for  a  violation  of 
his  pledge  of  total  abstinence,  or  of  any  law 
of  the  order,  he  would  forfeit  his  right  to 
such  fund,  it  was  held  that  the  forfeiture 
provided  for  was  not  self-executing,  and 
could  be  enforced  only  by  the  memlier's  sus- 
pension or  expulsion,  though  his  intemper- 
ate habits  might  not  have  been  brought  to 
the  notice  of  the  society. 

And  in  Northwestern  Mut.  L.  Ins.  Co.  v. 
Hazelett.  10.5  Tnd.  212.  5.5  Am.  Rep.  Ifl2,  4 
N'.  E.  .582,  it  was  held  that  a  specific  stipu- 
lation in  a  separate  clause  of  a  policy  of 
life  insurance  that,  if  the  assured  should 
become  intemperate,  or  so  far  intemperate 
15  L.R.A.(X.S.) 


as  to  impair  his  health  or  induce  delirium 
tremens,  the  insurer  might  cancel  the  pol- 
icy and  thus  absolve  itself  from  liability, 
would  control  a  general  stipulation  that 
such  a  degree  of  intemperance  should  work 
an  absolute  forfeitui-e. 

In  this  connection,  attention  may  be  called 
to  Newman  v.  Covenant  Mut.  Ben.  Asso.  76 
Iowa,  56,  1  L.R.A.  659,  14  Am.  St.  Rep. 
196,  40  N.  W.  87,  in  which  it  was  held  that, 
where  one  clause  in  an  insurance  certifi- 
cate declared  that  it  should  be  void  if  the 
assured  should  use  alcoholic  stimulants  to 
such  an  extent  as  to  injure  his  health,  and 
another  clause  authorized  the  insurer  to 
cancel  the  certificate  for  such  reason,  if  the 
insurer  issued  the  certificate  and  after- 
wards received  the  premium  thereon  with 
knowledge  of  such  habits  of  the  assured  as 
would  give  it  the  right  to  rescind,  which 
right  it  did  not  exercise,  it  will  be  deemed 
to  have  waived  the  very  provision  rendering 
the  certificate  void  for  the  very  same  coo- 
duct  for  which  the  certificate  might  1iat« 
been  rescinded. 

Burden  of  proof;   question  for  jury. 

In  actions  upon  policies  of  insurance 
where  the  defense  relied  upon  is  the  breach 
by  the  assured  of  his  stipulation  as  to  the 
use  of  intoxicating  liquors,  it  has  been 
generally  held  that  this  is  a  nutter  of  af- 
firmative defense,  and  that  the  burden  of 
establishing  the  same  is  upon  the  insurer. 
Standard  Life  &  Acci.  Ins.  Co.  v.  Jones,  94 
Ala.  434,  10  So.  530;  Northwestern  Ma- 
sonic Aid  Asso.  V.  Bodurtha,  23  Ind.  App. 
121,  77  Am.  St.  Rep.  414,  53  N.  E.  787; 
Newman  v.  Covenant  Mut.  Ben.  Asso.  su- 
pra; Sutherland  v.  Standard  Life  &  Acci. 
Ins.  Co.  87  Iowa,  505,  54  N.  W.  463;  Van- 
Valkenburgh  v.  American  Popular  L.  Ins. 
Co.  70  N.  Y.  605,  Affirming  9  Hun,  583; 
New  York  L.  Ins.  Co.  v.  LaBoiteauz,  5  Ohio 
Dec.  Reprint,  242. 

But  in  Campbell  v.  American  Popular  L. 
Ins.  Co.  1  MacArth.  246,  29  Am.  Rep.  591, 
a  stipulation  in  a  policy  of  life  insurance 
that  the  insurer  would  pay  the  amount  in- 
sured for  if,  in  the  opinion  of  its  surgeon 
in  chief,  the  assured  did  not  die  of  intem- 
perance, was  held  to  make  it  incumbent 
upon  the  plaintiff  to  show  the  decision  of 
the  surgeon  or  account  for  its  absence. 

It  may  be  laid  down  as  a  general  rule 
that,  where  there  is  a  conflict  of  evidence  as 
to  whether  the  assured  was  within  the  con- 
dition against  the  use  of  intoxicating  li- 
quors, the  question  is  for  the  jury;  and 
their  finding  will  not  be  reviewed  by  an 
appellate  court  unless  a  serious  and  im- 
portant mistake  appears  to  have  been  made 
in  the  consideration  of  the  evidence,  or  an 
obvious  error  has  intervened  in  the  applica- 
tion of  the  law.  Order  of  United  Com- 
mercial Travelers  v.  McAdam,  61  C.  C.  A. 
22,  125  Fed.  358;  Supreme  Lodge,  K.  P.  v. 
Llovd,  46  C.  C.  A.  153,  107  Fed.  70;  Mod- 
ern' Woodman  v.  Davis,  184  111.  236,  56  N. 
E.  300;  .Tones  v.  United  States  Mut.  Acci. 
'Asso.  92  Iowa,  652,  61  N.  W.  486;   FolUs 
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V.  United  States  Mut.  Acci.  Asso.  94  Iowa. 
435,  28  UR-A.  78,  58  Am.  St.  Rep.  408,  62 
N.  W.  807;  Cousadeau  v.  American  Acci. 
Co.  95  Ky.  280,  26  S.  W.  6;  Arnold  v.  Con- 
necticut Mut.  L.  Ins.  Co.  95  Me.  331,  49 
Atl.  1103;  Maier  v.  Massachusetts  Ben. 
Asso.  107  Mich.  687,  65  N.  W.  552;  Wood- 
men of  the  World  v.  Grace  (Miss.)  28  So. 
832;  DeVan  v.  Commercial  Travelers'  Mut. 
Acci.  Asso.  92  Hun,  256,  36  N.  Y.  Supp. 
931,  Affirmed  without  opinion  in  167  N.  Y. 
690,  51  N.  E.  1090;  Johanns  v.  National 
Acci.  See.  16  App.  Div.  104,  46  N.  V.  Supp. 
117;  Fidelity  A  C.  Co.  v.  Chambers,  93  Va. 
138,  40  L.R.A.  432,  24  S.  E.  890. 


VERMONT  SUPREME  COURT. 

O.  G.  START 

V. 

T.  L.  TUPPER. 

(—  Vt.  — ,  60   Atl.   151.) 

Checks  —  delay     In     presentment  ^  lia- 
bility of  Indorser. 

Failure  to  present  a  check  in  due  course 
for  payment  will  discharge  the  indorser 
even  though  such  presentment  would  have 
been  unavailing,  in  the  absence  of  afflrma- 
tive  proof  that  he  knew  when  he  passed  the 
check  that  there  would  be  no  funds  in  the 
bank  to  meet  it. 

(March  2,  1908.) 

EXCEPTIONS  by  defendant  to  a  ruling 
of  the  Franklin  County  Court  made 
during  the  trial  of  an  action  against  the 
indorser  of  a  promissory  note,  directing  a 
verdict  in  favor  of  plaintiff.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Tapper  &  Start,  for  defendant: 

The  check  was  good  at  the  time  plaintiff 
received  the  same,  and  was  good  for  two 
days  after.  He  held  the  same  at  his  own 
risk. 

5  Am.  A  Eng.  Enc.  Law,  2d  ed.  pp.  1040. 


Note.  ^  The  general  rule  that  the  failure 
to  present  a  check  for  payment  within  a 
reasonable  time  releases  the  indorser  from 
liability  thereon,  even  though  presentment 
in  due  time  would  have  been  unavailing  and 
he  was  not  prejudiced  by  the  failure  to  pre- 
sent in  due  time,  is  discussed  in  a  note  to 
the  case  of  Kirkpatrick  v.  Puryear,  22  L.R. 
A.  783. 

The  only  case,  besides  the  Start  Cask. 
bearing  on  the  precise  question,  decided 
since  the  publication  of  the  note  just  men- 
tioned, is  that  of  Travers  v.  T.  M.  Sinclair 
&  Co.  122  111.  App.  203,  in  which  the  same 
rule  is  approved.  See  also  2  Morse,  Banks 
&  Banking,  4th  ed.  S  422;  2  Dan.  Neg.  Inst. 
5th  ed.  «  1596. 
16L.R.A.(N.S.) 


1045;  Gregg  t.  Beane,  69  Vt.  22,  37  Atl. 
248. 

Mr.  liCe  S.  TlUotson  for  plaintiff. 

Munson,  J.,  delivered  the  opinion  of  the 
court: 

On  the  22d  of  August,  1906,  the  defend- 
ant, the  payee  of  the  check  in  suit,  deliv- 
ered it  to  the  plaintiff,  duly  indorsed,  in 
payment  of  a  pre-existing  indebtedness  of 
less  amount,  and  received  the  difference  in 
cash.  The  check  was  dated  August  20th, 
and  was  drawn  on  a  bank  in  Melrose,  Mas- 
sachusetts. The  plaintiff  held  it  six  days 
before  forwarding  it  for  collection.  It  was 
presented  and  protested  for  want  of  funds 
September  4th.  August  24th  was  the  last 
day  on  which  payment  would  have  been 
made.  The  case  states  that  the  defendant 
is  sif^d  as  indorser.  Most  of  the  facts,  in- 
cluding those  above  recited,  were  shown  by 
an  agreed  statement.  The  evidence  before 
the  jury  was  with  reference  to  what  "the 
usual  commercial  way  now  in  use,"  required 
of  the  bank  through  which  the  cheek  was 
forwarded,  and  when  the  cheek  would  have 
been  presented  for  payment  if  it  had  been 
received  by  the  collecting  bank  on  the  23(1 
of  August  and  had  been  forwarded  in  the 
way  required.  Several  exceptions  were 
taken  to  the  admission  and  rejection  of  tes- 
timony. The  defendant  rested,  without  of- 
fering evidence,  and  moved  for  a  verdict; 
and  his  motion  was  overruled  on  the  ground 
that  the  defendant  was  not  damaged  by  the 
plaintiff's  neglect,  inasmuch  as  the  check 
would  not  have  been  paid  if  forwarded  in 
due  course.  The  plaintiff  then  moved  for  a 
verdict  on  the  ground  indicated,  and  a  ver- 
dict was  ordered  accordingly,  to  which  the 
defendant  excepted. 

It  is  not  necessary  to  consider  the  excep- 
tions relating  to  the  evidence.  The  agreed 
statement  shows  a  failure  to  forward  in  due 
course,  and  this  is  decisive  of  the  case  ))re- 
sented.  The  considerations  on  which  the 
holder  of  a  check  drawn  without  funds  is 
permitted  to  excuse  his  neglect  as  against 
the  drawer  are  not  applicable  to  an  indors- 
er. The  drawer  is  presumed  to  know  the 
insiifficiency  of  the  fund,  while  the  indors- 
er is  entitled  to  rely  on  its  sufficiency.  The 
drawer  is  the  one  primarily  liable,  and 
prompt  presentment  and  notice  of  nonpay- 
ment may  enable  the  indorser  to  secure 
himself.  The  indorser's  liability  is  implied- 
ly conditioned  on  this  being  done,  and  a 
failure  therein  will  discharge  him,  even 
though  presentment  in  due  course  would 
have  been  unavailing.  In  default  of  pre- 
sentment and  notice,  an  indorser  can  be 
charged  only  by  atlirmative  proof  that  he 
knew  when  he  i)asscd  the  cheek  that  there 
were  or  would  be  no  funds  in  the  bank  to 
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meet  it.  Dan.  Neg.  Inst.  If  1587,  1696, 
1646;  Humphries  v.  Bicknell,  2  Litt  {Kj.) 
297,  13  Am.  Dec.  268;  Carroll  v.  Sweet,  128 
N.  Y.  19,  13  L.R.A.  43,  27  N.  E.  763;  Nash 
V.  Harrin^on,  1  Aik.  (Vt.)  39. 
Judgment  reversed,  and  cause  remanded. 


WEST   VIRGINIA   SUPREME:    COURT 
or  APPEAIiS. 

CROCKETr  MANKIN 

V. 

GEORGE  W.  JONES,  Plff.  in  Brr. 


(—  W.  V*. 


60  S.  £.  248.) 


Pleading  —  Jurtsdiction. 

1.  Where  the  declaration  shows  jurisdic- 
tion, no  exception  for  want  of  jurisdiction 
can  I>e  taken  ekcept  by  plea  in  abatement. 
Same  —  place  of  contract  —  variance. 

2.  A  declaration  in  assumpsit  states  that 

Headnotea  by  Bba.nnon,  J. 


the  contract  was  made  in  Raleigh  county, 
whereas  the  proof  shows  that  it  was  made 
in  Fayette  county.  This  variance  will  not 
dismiss  the  case,  the  place  not  being  ma- 
terial. 
Statute  of  frauds  —  debt  of  another. 

3.  One  is  not  bound  by  a  mere  promise 
to  pay  the  debt  of  another  unless  the 
promise  be  in  writing,  signed  t)y  the  promis- 
ing party. 

Same  —  continued  liability  of  debtor. 

4.  If  the  person  whose  debt  a  third  per- 
son makes  an  oral  promise  to  pay  remains 
still  liable,  such  promise  is  not  binding  on 
such  third  person. 

Same  —  validity  of  promise. 

5.  A  collateral  oral  promise  by  one  to 
pay  another's  debt  is  not  binding  where  no 
benefit  accrues  to  the  person  making  such 
promise. 

(January  21,  1908.) 

ERROR  to  the  Circuit  Court  for  Raleigh 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 


Oaae  Note.  —  Contemporary  promitie  of 
one  peraon  to  pay  where  benefit  in- 
ures to  another  as  a  promise  to  an- 
stcer  for  default  of  another  u>UMn  the 
statute  of  frauds. 

It  has  often  been  asserted  that  the  con- 
flict among  the  courts  of  the  difTerent 
jurisdictions  in  interpreting  and  applying 
the  statute  of  frauds  is  irreconcilable;  and 
while  this  is  true  to  a  certain  extent,  yet 
it  is  also  true  that  much  of  the  seeming 
conflict  is  occasioned  by  the  application  by 
the  court  of  some  well-deflned  exception 
to  the  generitl  principles  underlying  the 
application  of  the  statute  of  frauds,  rather 
than  to  any  conflict  therewith.  While,  on 
the  other  hand,  some  of  the  conflict  is 
caused  by  the  application  of  one  of  these 
underlying  principles  to  the  facts  in  a 
case  where  such  facts  require  the  application 
of  one  of  the  exceptions  to  the  general 
principle,  rather  than  the  rigid  application 
of  the  general  principle  itself.  Mankin 
v.  Jones  illustrates  this  proposition.  The 
court  there  applies  the  general  principle 
that,  if  the  debtor  is  not  released,  the  prom- 
ise of  a  third  person  is  collateral  rather 
than  original,  and  is,  therefore,  within  the 
statute  of  frauds.  The  facts  in  that  case 
render  it  very  doubtful  whether  this  prin- 
ciple, or  the  general  principle  that  the  in- 
tent of  the  parties  in  making  the  promise 
governs,  should  be  applied,  as  the  facts  tend 
to  show  that  the  intent  of  the  promisor 
was  to  be  bound  as  by  an  original  under- 
taking, and  that  the  promisee  was  looking 
to  his  promise  as  an  original,  rather  than 
a  collateral,  undertaking.  According  to  the 
weight  of  authority,  under  these  circum- 
stances, the  promisor  would  be  bound  as 
an  original  undertaker  without  reference 
to  whether  or  not  the  debtor  remained  in 
any  way  liable.  As  stated,  the  determina- 
15L.R.A.(N.S.) 


tion  of  this  question  depends,  in  the  first 
instance,  upon  certain  general  principles, 
which  are,  however,  subject  to  qualifica- 
tions and  exceptions.  As  to  these  general 
principles,  there  exists  practically  no  con- 
flict of  decision. 

Direct   and  unconditional   promise   to   pay. 

Thus  the  principle  that  if  a  third  person 
makes  a  direct  and  unconditional  agree- 
ment to  pay  for  property  of  which  another 
is  to  receive  the  benefit,  the  agreement 
being  contemporaneous  with  the  sale  of 
the  property,  and  the  intention  both  of 
the  promisor  and  promisee  being  that  the 
promisor  is  liable  m  the  first  instance  for 
the  payment  of  the  purchase  price,  the 
agreement  is  treated  as  an  original  agree- 
ment, and  therefore  not  within  the  statute 
of  frauds. 

This  proposition  finds  support  in  the  fol- 
lowing cases,  wherein  the  agreement  of 
the  promisor  was  contemporaneous  with 
the  creation  of  the  debt,  although  the  bene- 
fit inured  to  a  third  person;  it  appearing 
that  it  was  the  intent  of  the  parties  that 
the  promisor  be  liable  in  the  first  instance: 
Ledlow  V.  Becton,  36  Ala.  696;  Boykin  v. 
Dohlonde,  37  Ala.  677  (question  of  fact 
for  jury  to  determine  whether  credit 
was  given  exclusively  to  promisor) ; 
Smith  Bros.  ▼.  Miller  (Ala.)  44  So.  399 
(goods  sold  to  a  third  person  on  credit  of 
promisor)  ;  Linam  v.  .Tones,  134  Ala.  670, 33 
So.  343;  Sheppard  v.  Newton,  139  N.  C.  633, 
52  S.  E.  143;  Cauthron  Lumber  Co.  v.  Hall, 
76  Ark.  1,  113  Am.  St.  Rep.  73,  88  S.  W. 
594  (goods  sold  and  delivered  to  employees 
at  the  request  of  employer,  and  charged  to 
him) ;  Sears  v.  Flodstrom.  5  Idaho.  314, 
49  Pac.  11  (landlord  of  boarding  house  in- 
structed proprietor  of  meat  market  to  let 
his  tenant  operating  the  boarding  house 
have  what  meat  she  wanted,  and  charge  it 
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the  price  of  land  sold  and  delivered.  Be- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  McGlnnis  &  Hatcher,  for  plain- 
tiff in  error: 

If  Gibson  remained  in  any  way  respon- 
sible to  Mankin,  the  promise  of  Jones  was 
collateral,  and  could  not  be  enforced  unless 
in  writing. 

Johnson  ▼.  Bank,  60  W.  Va.  320,  65  S. 
E.  394;  Badcliff  v.  Poundstone,  23  W. 
Va.  724;  Waggimer  v.  Gray,  2  Hen.  &  M. 
603;  Cutler  v.  Hinton,  6  Rand.  (VaO 
609;  Ware  v.  Stephenson,  10  Leigh,  156; 
Noyes  t.  Humphreys,  11  Gratt.  636;  Che- 
noweth  ▼.  National  Bldg.  Aaso.  69  W.  Va. 
653,  63  S.  E.  661;  20  Cyo.  Law&Proc.  pp. 
187,  188. 

It  is  not  sufficient  to  show  that  Mankin 
suffered  a  loss  by  acting  on  the  promise 
of  Jones. 

20  Cyc.  Law  &  Proc.  pp.  193,  299 ;  Gerow 
V.  Riffe,  29  W.  Va.  462,  2  S.  E.  104; 
Eimmins  v.  Oldham,  27  W.  Va.  268;  Weisel 


v.  Spence,  59  Wis.  301,  18  N.  W.  165; 
Ackley  v.  Parmenter,  98  N.  Y.  426,  50 
Am.  Rep.  693;  Winkler  v.  Chesapeake  & 
O.  R.  Co.  12  W.  Va.  699;  Anderson  v.  Tug 
River  Coal  &  Coke  Co.  69  W.  Va.  301,  63 
S.  E.  713. 

Messrs.  Matheny  &  Brown,  J.  TL.  Bnm- 
gardner,  and  A^hton  File  for  defendant 
in  error. 

Brannon,  J.,  delivered  the  opinion  of  the 
court: 

Crockett  Mankin  sold  to  A.  P.  Gibson 
some  land,  for  which  Gibson  was  to  pay 
Mankin  cash  on  delivery  of  deed.  Mankin 
met  Gibson,  and  they  ascertained  the 
amount  of  money  to  be  paid  by  Gibson  to 
Mankin  for  the  land  to  be  about  $8,000. 
Gibson  did  not  have  enough  money  to  dis- 
charge the  purchase  money  to  Mankin  by  $4, 
000.  Gibson  sent  for  George  W.  Jones,  ex 
pecting  that  Jones  would  furnish  the  $4,000. 
Jones  came  and  met  Mankin  and  Gibson 
and  the  matter  was  stated  to  him,  and  Jones 


to  him);  Hughes  ▼.  Atkins,  41  III.  213; 
Ruggles  v.  Gatton,  50  III.  412;  Lusk  t. 
Throop,  189  111.  127,  59  N.  E.  529  (prom- 
ise by  contractor  to  grocery  man  to  pay 
for  bill  of  groceries  furnished  subcontrac- 
tor); Clark  V.  Smith,  87  111.  App.  409; 
Johnson  v.  Hoover,  72  Ind.  395;  Lessenich 
V.  PettJt,  91  Iowa,  609,  60  N.  W.  192; 
Porter  v.  Langhom,  2  Bibb,  63;  Stapp  v. 
Anderson,  1  A.  K.  Marsh.  635;  Leisman  y. 
Otto,  1  Bush,  225;  Kennon  t.  Tolle,  9  Ky. 
L.  Rep.  811;  Myer  v.  Grafflin,  31  Md.  350, 
100  Am.  Dec.  66;  Phelps  v.  Stone,  172  Mass. 
355,  52  N.  E.  517;  Walker  v.  Hill,  119 
Maas.  249;  Hake  ▼.  Solomon,  62  Mich.  377, 
28  N.  W.  908;  Mitchell  v.  Beck,  88  Mich. 
342^,  50  N.  W.  305;  Hagadom  v.  Stronach 
Lumber  Co.  81  Mich.  66,  46  N.  W.  650; 
Wenzel  v.  Johnston,  112  Mich.  243,  70  N. 
W.  549;  Temple  v.  Goldsmith,  118  Mich. 
172,  76  N.  W.  324;  Maurin  v.  Fogelberg, 
37  Minn.  23,  5  Am.  St.  Rep.  814,  32  N.  W. 
858  (instruction  by  promisor  to  give  "all 
the  goods  to  H.  and  R.  that  they  want,  and 
charge  directly  to  them,  and  every  first 
of  the  month  you  bring  in  the  bill,  and  I'll 
pay  it");  Bennett  v.  Thuet,  98  Minn.  497, 
108  N.  W.  1;  Glenn  v.  Lehnen,  54  Mo.  45; 
Chick  V.  Frey  Coal  Co.  78  Mo.  App.  234; 
Beeler  y.  Pinnel,  85  Mo.  App.  438;  Lindsey 
V.  Heaton,  27  Neb.  662,  43  N.  W.  420; 
Palmer  v.  Witcherly,  16  Neb.  98,  17  N.  W. 
364;  Price  v.  Combe,  12  N.  J.  L.  188  (agree- 
ment by  promisor  to  pay  for  property  sold 
a  third  party,  in  goods  to  be  furnished  by 
him  to  the  seller) ;  Herendeen  Mfg.  Co.  v. 
Moore,  66  N.  J.  L.  74,  48  Atl.  525;  Gal- 
lagher r.  McBride,  66  N.  J.  L.  360,  49  Atl. 
582;  Oldenburg  v.  Dorsey,  102  Md.  172, 
62  Atl.  676;  East  Baltimore  Lumber  Co. 
▼.  K'Nessett  Idrael  Aushe  S'Phard  Congre- 
gation, 100  Md.  689,  62  Atl.  575;  Mather 
V.  Perry,  2  Denio,  162  (similar  in  facts  to 
Price  V.  Combe,  supra);  McCaffil  v.  Rad- 
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cliff,  3  Robt.  445;  Stilwell  v.  Otis,  2. Hilt. 
148;  Pennell  v.  Pentz,  4  E.  D.  Smith,  639; 
Foster  v.  Persch,  68  N.  Y.  400;  White  v. 
Tripp,  125  N.  C.  523,  34  S.  E.  686;  Grand 
Forks  Lumber  &  Coal  Co.  v.  Tourtelot,  7 
N.  D.  587,  75  N.  W.  901;  Van  Leuven  v. 
Holmes,  13  Pa.  Super.  Ct.  77;  Merriman  v. 
Liggett,  1  W.  N.  C.  379;  Booth  v.  Heist,  94 
Fa.  177;  Hazen  ▼.  Bearden,  4  Smeed,  48; 
First  Nat.  Bank  t.  Greenville  Oil  &  Cotton 
Co.  24  Tex.  Civ.  App.  645,  60  S.  W.  828; 
Sampson  v.  Swift,  11  Vt.  315;  Champion 
v.  Doty,  31  Wis.  190;  James  v.  Carson,  94 
Wto.  632,  69  N.  W.  1004. 

The  following  promises  have  also  been 
held  to  create  an  original  obligation  on  the 
part  of  the  promisor:  A  promise  to  be- 
come surety  for  any  amount  of  silver  up  to 
a  stated  amount,  which  one  might  place 
in  the  hands  of  another  for  manufacture 
(Marquand  v.  Hipper,  12  Wend.  520) ; 
agreement  to  repay  expenses  to  be  incurred 
in  providing  funeral  for  the  deceased  brother 
of  promisor  (McNamee  v.  McNamee,  9  N. 
Y.  S.  R.  720);  agreement  by  solicitor  to 
pay  amoimt  required  of  his  client  as  the 
condition  of  a  continuance,  where  the  terms 
were  not  accepted  by  his  client.  Sampson 
V.  Swift,  11  Vt.  316. 

Collateral  promise. 

Where  it  appars,  however,  that  the 
credit  ip  not  given  in  the  first  instance 
wholly  to  the  person  who  promises  to  pay 
for  goods  to  be  delivered  to  another,  the 
undertaking  is  collateral,  and  must  be  in 
writing.  Matson  v.  Wharam,  2  T.  R.  80 
(goods  charged  to  buyer) ;  Anderson  v. 
Hayman,  1  H.  Bl.  120,  2  Revised  Rep.  734; 
Croft  V.  Smallwood,  1  Esp.  121;  Webb  v. 
Hawkins  Lumber  Co.  101  Ala.  630,  14  So. 
407;  Harris  v.  Frank,  81  Cal.  280,  22  Pac. 
856;  Everett  v.  Morrison,  Breese  (111.)  49; 
Hardman  v.  Bradley,  85  111.  162;  Lomax  v. 
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promiaed  verbally  to  pay  Mankin  for  Gib- 
son that  amount.  Jones  did  not  have  his 
check  book  present,  but  he  assumed  to  pay 
Mankin,  and  then  Mankin  said  that  it 
made  no  difference  about  the  money,  and, 
if  Jones  would  convey  to  him  a  tract  of 
land  called  the  "Trump  land"  at  $4,225, 
that  would  do  instead  of  money.  To  this 
Jones  assented,  and  it  was  agreed  that  Jones 
would  pay  for  Gibson,  by  the  conveyance  to 
Mankin  of  the  Trump  land,  $4,226.  It  seems 
that  Mankin  and  Jones  had  before  that  been 
negotiating  for  this  Trump  land.  So  Jones 
agreed  to  pay  Mankin,  in  this  Trump  land, 
$4,225,  and  Mankin  credited  Gibson  with 
that  sum  on  the  $8,000  which  Gibson  was 
to  pay  Mankin  for  the  land  sold  by  Man- 
kin   to    Gibson,    and    Gibson    paid    Mankin 


the  said  $8,000,  less  said  $4,225,  and  Man- 
kin delivered  to  Gibson  the  deed  for  the 
land  sold  by  Mankin  to  Gibson.  Jonm 
gave  Mankin  directions  to  prepare  a  deed 
from  Jones  and  wife  to  Mankin  for  the 
Trump  land,  with  the  understanding  that 
he  would  execute  the  deed.  Mankin  later 
sent  Jones  such  deed  for  execution:  but 
Jones  delivered  it  to  a  third  party  in  es- 
crow, to  be  delivered  to  Mankin  only  on  con- 
dition that  Mankin  guaranteed  payment 
to  Jones  of  the  $4,225  for  the  land,  in  case 
Gibson  should  not  pay  Jones.  Mankiu  re- 
fused to  make  such  guaranty,  and  the  deed 
was  never  delivered  to  him.  Some  deal- 
ing had  been  going  on  between  Gibson  and 
Jones,  by  which  it  was  expected  that. 
through  Gibson,  certain  other  land  woald 


McKinney,  61  Ind.  374;  Langdon  v.  Rich- 
ardson. 58  Iowa,  610,  12  N.  W.  622;  Moses 
V.  Norton,  36  Me.  113,  58  Am.  Rep.  738; 
Norris  v.  Graham,  33  Md.  56;  Swift  v. 
Pierce,  13  Allen,  137;  Cole  v.  Hutchinson, 
34  Minn.  410,  26  N.  W.  319;  Williams  v. 
Auten,  62  Neb.  832,  87  N.  W.  1061;  Walker 
V.  Richards,  39  N.  H.  259;  Hetfield  v.  Dow, 
27  N.  J.  L.  440;  Brady  v.  Sackrider,  1 
Sandf.  514;  Allen  v.  Scarff,  1  Hilt.  209; 
Larson  v.  Wyman,  14  Wend.  246;  Wood 
V.  Patch,  11  R.  I.  129;  Matteson  v.  Moore, 
25  R.  I.  129,  64  Atl.  1058;  Ware  v. 
Stephenson,  10  Leigh,  155;  RadelifT  v. 
Poundstone,  23  W.  Va.  724;  Johnson  v. 
Bank,  60  W.  Va.  320,  55  S.  E.  394.  In  the 
above  cases,  the  account  was  originally 
charged  to  the  debtor,  or  there  was  other 
evidence  showing,  or  tending  to  show,  that 
it  was  not  the  intention  of  the  seller  en- 
tirely to  release  the  buyer,  except  in  the 
case  of  Moses  v.  Norton,  supra.  In  this 
case,  a  son  promised  to  pay  the  rent  of  a 
house  occupied  by  his  mother,  which 
promise  was  contemporaneous  with  the 
renting  of  the  house;  and  because  it  did 
not  appear  that  the  mother  was  released 
from  liability,  the  promise  of  the  son  was 
held  to  be  collateral,  and  therefore  within 
the  statute  of  frauds. 

The  following  have  also  been  held  to  be 
collateral  obligations  and  therefore  within 
the  statute  of  frauds :  A  promise  to  pay 
another's  church  subscription  (Catlett  v. 
Methodist  Episcopal  Church,  62  Ind.  365,  30 
Am.  Rep.  197) ;  a  promise  by  one  whose  name 
had  been  forged  to  a  note  to  pay  it  (Berryhill 
V.  Jones.  35  Iowa,  335) ;  agreement  to  see 
that  another  would  invest  money  to  be  ad- 
vanced on  tobacco,  and  ship  it  to  party 
making  the  advancement  (Givens  v.  Jordan, 
13  Ky.  L.  Rpp.  258) :  a  promise  that  third 
person  would  collect  and  turn  over  the  pro- 
ceeds of  a  note  (Smith  v.  Fah,  15  B.  Mon. 
443);  a  promise  by  town  treasurer,  selling 
a  pump  on  a  tax  levy,  that  he  would  be 
responsible  for  the  title  (Ue  Tozer,  46  Mich. 
299.  9  N.  W.  424) ;  a  promise  by  a  married 
woman  to  pav  for  necessaries  furnished 
her  (Ruhl  v.  "Heintze,  97  .\pp.  Div.  442. 
89  N.  Y.  Supp.  1031);  a  promise  by  a  wife 
15  L.R.A.(N.S.) 


to  pay  for  the  nursing  of  her  husband 
(Flannery  v.  Chidgey,  33  Tex.  Civ.  App. 
638,  77  S.  W^  1034);  an  agreement  by  a 
wife  to  pay  for  liquor  sold  her  husband, 
but  charged  to  her,  and  used  in  a  retail 
liquor  business  conducted  by  the  husband 
(Indiana  Trust  Co.  v.  Fini'tzer,  160  Ind. 
647,  67  N.  E.  520). 

Intention  of  parties. 

In  ascertaining  to  whom  credit  was  ex- 
tended, whether  to  the  promisor  or  to  the 
debtor,  the  intention  of  the  parties  niu$t 
govern.  This  intention  should  be  as>oer- 
tained  from  the  words  used  in  making  the 
promise,  the  situation  of  the  parties,  and 
all  the  circumstances  surrounding  the 
transaction.  The  real  character  of  tlie 
promise  does  not  depend  altogether  upon 
the  form  of  expression,  but  largely  upon 
the  situation  of  the  parties;  and  the  ques- 
tion is  always  what  the  parties  actually 
understood  by  the  language. — whether  they 
understood  it  to  be  a  collateral  or  a  direct 
promise.  Davis  v.  Patrick.  141  U.  S.  479. 
35  L.  ed.  826.  12  Sup.  a.  Rep.  58.  This 
intention  should  be  gathered  from  the  en- 
tire transaction,  and  will  control  regard- 
less of  the  language  used  in  creating  the 
obligation.  Rottman  v.  Pohlmann,  26  Mo. 
App.  399;  Norris  v.  Spencer,  18  Me.  324; 
Dixon  V.  Frazee,  1  E.  D.  Smith.  32:  Allen 
v.  Scarff  and  Johnson  v.  Bank,  supra : 
Miller  v.  State.  35  Ind.  App.  379,  74  N.  E. 
260;  I.usk  v.  Throop,  supra;  Reed  v.  Hol- 
comb.  31  Conn.  360;  Brooks  Waterfield  Co. 
v.  I.  N.  Walker  Co.  4  Ohio  N.  P.  147:  Forbes 
v.  Temple.  22  N.  B.  511 

Where  the  language  used,  together  with 
the  surrounding  facts  and  circumstances, 
makes  it  doubtful  whether  the  parties  in- 
tended by  the  promise  to  create  an  original 
or  a  collateral  obligation,  the  intention 
should  be  determined  by  the  jury.  Bovkin 
V.  Dohlonde.  37  Ala.  577;  Clark  v.  Jones. 
87  Ala.  474.  6  So.  362;  Ellis  v.  Murrav. 
77  Ga.  542:  Billingslev  v.  Demitewolf.  U 
Ind.  414:  Barrett  v.  McHugh.  128  Mis-s. 
165:  McCaffil  v.  Radcliff.  supra:  Larson  v. 
Jensen,  53  Mich.  427,  19  N.  W.  130;  Steele 
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be  acquired  by  J<nies,  and,  in  such  event, 
Jones  would  become  indebted  to  Gibson  in 
$4,800.  It  does  not  appear  that  this  ex- 
pectation was  realized.  It  is  clear  that  no 
actual  debt  was  to  exist  in  favor  of  Gib- 
son against  Jones,  unless  Jones  should  get 
the  land,  which  it  was  expected  he  might 
get  through  Gibson's  agency.  Mankin 
brought  an  action  of  assumpsit  against 
Jones  in  the  circuit  court  of  Raleigh  county, 
and  obtained  verdict  and  judgment  against 
him,  and  Jones  has  appealed  the  case  to 
this  court. 

It  developed  in  evidence  that  Jones  re- 
sided in  Fayette  county  and  the  contract 
was  made  in  Fayette  county.  Jones  moved 
to  dismiss  the  action  for  want  of  jurisdic- 
tion in  Raleigh   county.     It  does  not  ap- 


pear to  what  county  the  summons  went,  so 
as  to  raise  the  question  whether  it  was  void 
because  issued  in  Raleigh  county  against 
a  single  defendant  and  sent  to  and  served 
in  Fayette  county,  under  principles  stated 
this  term  in  case  of  Netter-Oppenheimer  & 
Co.  V.  Elfant  (W.  Va.)  59  S.  E.  892,  based 
on  Warren  v.  Saunders,  27  Gratt.  26.9.  The 
question  is  whether,  when  both  the  defend- 
ants reside  in  one  county,  and  the  contract 
was  made  in  that  county,  a  law  action  in 
another  county  is  without  jurisdiction. 
Clearly  it  would  be;  but  the  declaration 
does  not  disclose  where  the  defendant  re- 
sided. Though  we  may  say  that  it  states 
the  cause  of  action  as  arising  in  Raleigh 
county,  yet  it  does  not  state  where  Jones 
resides,  and  thus  does  not  defeat  jurisdic- 


v.  Ancient  Order  of  Pyramids,  125  Mo.  App. 
680,  103  S.  W.  108;  Elder  v.  Warfield.  7 
Harr.  &  J.  391;  Speers  v.  Knarr,  4  Pa. 
Super.  Ct.  80. 

In  arriving  at  the  intention  of  the 
parties,  the  language  used  by  the  promisor 
18  given  considerable  weight,  and  will 
usually  be  construed  in  accordance  with  the 
usual  meaning  of  the  terms  employed,  un- 
less the  surrounding  facts  and  circumstances 
and  the  conduct  of  the  parties  show  that 
they  used  it  in  a  different  sense.  For  con- 
venience of  discussion  many  phrases  com- 
monly employed  in  undertaking  to  pay 
for  property,  the  benefit  of  which  inured 
to  another,  will  be  treated  separately. 

Promise  to  see  seller  paid. 

Language  of  this  purport,  standing  alone 
and  uncontrolled  by  other  circumstances 
showing  a  contrary  intent,  is  usually  held 
to  imply  that  someone  else  is  also  bound, 
and  will  therefore  be  construed  to  be  a  col- 
lateral undertaking  and  within  the  statute 
of  frauds.  Language  of  this  purport  was 
so  construed  in  the  following  cases:  Wag- 
ner ▼.  Hallack.  3  Colo.  183  (goods  sold  C. 
O.  D.,  charged  to  debtor) ;  Blake  v.  Parlin, 
22  Me.  395  (agreement  with  landlord  by 
promisor  living  with  tenant,  that  he  would 
see  that  the  rent  was  paid) ;  Dovle  v. 
WTiite,  26  Me.  341,  45  Am.  Dec.  110  (seller 
refused  to  deliver  rock  to  buyer,  whereupon 
promisor  said:  "Well,  you  bring  the  rock. 
and  I'll  see  you  paid  for  it."  Relying  upon 
this  promise,  the  rock  was  delivered); 
Pcttit  V.  Braden,  55  Ind.  201  (promise  by 
third  person  to  seller  that,  if  he  would 
deliver  goods  to  buyer,  he  would  see  that 
he  received  his  pay);  Hall  v.  Woodin.  35 
Mich.  67  (contemporaneous  promise  by  third 
person  that  he  would  see  that  the  seller  of 
goods  was  paid  therefor) ;  Nichols  v.  Dixon 
(Tex.  Civ.  App.)  85  S.  W.  1051,  Affirmed  in 
(Tex.)  89  S.  W.  765  (promise  by  owner 
of  land  upon  which  a  building  was  being 
erected  to  materialman  to  see  him  paid  for 
material  furnished  the  contractor) ;  Birch- 
ell  v.  Neaster.  36  Ohio  St.  331  (promise  by 
owner  to  subcontractor) ;  Rancil  v.  Krohne, 
16L.R.A.(N.S.) 


31  Pa.  Super.  Ct.  130  (statement  by  owner 
of  property  to  men  laboring  thereon  under 
a  contract  with  a  contractor:  "I  want  you 
men  to  stay  with  the  job  and  complete  it, 
and  if  you  are  afraid  that  you  will  not 
get  your  money,  I  will  see  that  you  get 
your  pay").  Language  of  similar  purport 
under  a  like  state  of  facts  was  also  used 
in  Cropper  v.  Pittman.  13  Md.  190;  Caliill 
V.  Bigelow,  18  Pick.  369  (goods  charged  in 
the  first  instance  to  debtor;  language  of 
the  court  in  Perley  v.  Spring,  12  liass. 
297,  disapproved  of) ;  Swigart  v.  Gentert, 
63  Neb.  157,  88  N.  W.  159  (promise  by 
father  to  physician  to  induce  him  to  give 
medical  aid  to  a  married  daughter) ;  Brown 
v.  Bradshaw,  1  Duer.  199  (goods  sold  to 
and  charged  to  debtor) ;  Bloom  v.  Mc- 
Grath,  53  Miss.  249  (credit  given  to  debtor 
in  the  first  instance) ;  Newell  v.  Ingraham, 
15  Vt.  422  (promise  ancillary  to  and  in 
aid  of  the  promise  of  another) ;  Butters 
Salt  &  Lumber  Co.  v.  Vogel,  130  Mich.  33, 
89  N.  W.  560  (promise  by  employer  that 
he  would  see  seller  of  goods  sold  to  em- 
ployees paid) ;  Robertson  v.  Hunter.  29  S. 
C.  9.  6  S.  E.  850  (goods  sold  and  charged  to 
another  at  request  of  promisor) ;  \Vra%'  v. 
Cox.  86  Miss.  638.  38  So.  344  (facts  same 
as  preceding  case) ;  Hill  v.  Raymond.  3 
Allen.  540  (credit  not  given  exchisively  to 
promisor) ;  Oarrett-Williams  Co.  v.  Hamill, 
131  N.  C.  57,  42  S.  E.  448  (charge  made  to 
debtor)  ;  Gable  v.  Graybill,  1  Pa.  Super. 
C^.  29  (promise  of  a  third  party  to  laborer 
that,  if  he  continued  his  work  for  another, 
he  would  see  hira  paid);  Skinner  v.  Conant, 
2  Vt.  453.  21  Am.  Dec.  554  (the  facts  were 
substantially  similar  to  preceding  case) ; 
Payne  v.  Baldwin,  14  Barb.  570  (promise 
by  officer  of  corporation  to  one  furnisliing 
material  to  a  contractor  of  the  corporation; 
account  charged  to  the  corporation); 
Haverly  v.  Mercur,  78  Pa.  257  (facts  similar 
to  the  preceding  case) ;  Stone  v.  Walker, 
13  Gray,  613  (promise  to  attorney  to  in- 
duce him  to  render  services  to  a  third  per- 
son); .\llen  V.  Scarff,  1  Hilt.  209  (seller 
agreed  with  promisor  that  he  would  first 
try  to  collect  from  buyer). 
This  doctrine  was  also  recognized  and  ap- 
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tion  in  Raleigh  on  its  face.  It  contains 
only  the  common  counts,  and  shows  on  its 
face  proper  matter  for  jurisdiction,  and 
therefore  chapter  126,  {  16,  Code  1890  [Code 
1906,  §  3836],  applies.  It  says:  "Where 
the  declaration  or  bill  shows  on  its  face 
proper  matter  for  the  jurisdiction  .  of  the 
court,  no  exception  for  the  want  of  such 
jurisdiction  shall  be  allowed,  unless  it  be 
taken  by  plea  in  abatement."  Snyder  v. 
Philadelphia  Co.  54  W.  Va.  149,  03  L.R.A. 
896,  102  Am.  St.  Rep.  941,  46  S.  E.  366. 
No  plea  in  abatement  was  filed.  The  juris- 
diction was  thus  questioned  for  the  first 
time  after  the  trial  before  the  jury  had  be- 
gun. 

Again,  the  point  is  made  that  the  court 
should  have  dismissed  the  case  on  the  mo- 


tion of  the  defendant  for  variance  between 
declaration  and  evidence.  The  declaration 
avers  that  the  promise  was  made  in  Raleigh 
county,  whilst  the  evidence  shows  that  it 
was  made  in  Fayette  county.  Clearly  there 
b  nothing  in  this  point.  An  action  on  auch 
a  promise  is  transitory.  No  matter  where 
the  promise  is  made,  you  can  sue  in  the 
county  where  the  defendant  resides.  Code 
1899,  chap.  125,  {  32  [Code  1906,  {  3852], 
says  that  "it  shall  not  be  necessary,  in  any 
declaration  or  other  pleading,  to  set  forth 
the  place  in  which  any  contract  was  made, 
or  act  done,  unless  when,  from  the  nature 
of  the  case,  the  place  is  material  or  tra- 
versable." In  this  case  the  place  was  not 
traversable.  That  statute  thus  renders  the 
statement  of  the  place  of  the  contract  im- 


plied where  promises  of  this  purport  were 
made  by  the  owner  of  property  to  subcon- 
tractors, laborers,  or  materialmen,  to  in- 
duce them  to  do  work  or  furnish  material 
to  one  holding  a  contract  from  the  owner 
for  the  erection  of  a  building  on  the  prem- 
ises. Dirringer  v.  Moynihan,  32  N.  Y.  S.  R. 
693,  10  N.  Y.  Supp.  540  (agreement  by 
owner  as  to  payment  to  laborer;  statement 
of  doctrine) ;  Brown  v.  Weber.  38  N.  Y. 
187  (promise  by  owner  to  subcontractor) ; 
Jenkins  v.  Lundgren,  85  III.  App.  494 
(agreement  by  owner  to  seller  that,  if  he 
would  sell  brick  to  contractor,  he  would 
see  him  paid  for  it) ;  Thwaits  v.  Curl,  6 
B.  Mon.  472  (promise  by  owner  of  lot,  who 
was  a  married  woman,  that  she  would 
see  a  contractor  with  her  husband  for  the 
erection  of  a  house  thereon,  paid) ;  Boor- 
stein  v.  Moffatt,  36  N.  S.  81  (promise  by 
owner  of  building,  being  constructed,  to 
one  furnishing  material  to  holder  of  the 
contract  to  construct,  that  he  would  see 
him  paid);  Lewis  v.  Lewis  Lumber  Mfg. 
Co.  156  Pa.  217,  27  Atl.  20  (promise  by 
owner  of  property  to  one  performing  labor 
thereon  under  contract  with  another  that, 
if  he  would  keep  on  with  his  work,  he 
would  see  him  paid).  The  doctrine  as  to 
the  construction  to  be  placed  upon  lang^uage 
of  this  purport,  where  not  qualified  or  in- 
fluenced by  other  facts  or  circumstances, 
is  also  stated  in  Nugent  v.  Wolfe,  111  Pa. 
481.  56  Am.  Rep.  291.  4  Atl.  15. 

Where,  however,  the  surrounding  facts 
and  circumstances  show  that  it  was  the 
intent  of  the  promisor,  in  using  language 
of  this  character,  to  be  bound  primarily,  his 
promise  will  be  so  construed,  and  he  will 
accordingly  be  held  as  one  making  an 
original  promise  to  pay.  Davis  v.  Patrick, 
141  U.  S.  489.  35  L.  ed.  829,  12  Sup.  Ct. 
Rep.  58  (promise  by  one  interested  in  hav- 
ing ore  transported  that  he  would  see  that 
another,  who  had  a  contract  with  the  cor- 
poration owning  the  ore  to  transport  it, 
was  paid);  Meldrum  v.  Kenefick.  15  S.  D. 
370.  89  N.  W.  863  (statement  by  a  brother 
of  one  who  had  contracted  to  build  a  house, 
to  the  contractor,  to  go  ahead  and  build 
the  house,  and  he  would  see  him  paid;  it 
15  L.R.A.(N.S.) 


appeared  in  this  case  that  the  contractor 
refused  to  build  the  house  on  the  credit  of 
the  brother,  the  original  contractor) ;  Hig- 
gins  V.  Hallack,  60  Hun,  125,  14  N.  Y.  Supp. 
660,  Affirmed  without  opinion  in  138  N.  Y. 
606,  33  N.  E.  1082  (agreement  by  executor 
that  he  would  see  one  who  boarded  a  minor 
child  of  his  testator  paid;  in  this  case,  the 
executor  was  primarily  liable  as  a  matter 
of  law);  Kesler  v.  Cheadle,  12  Okla.  489, 
72  Pac.  367  (promise  by  officers  of  corpora- 
tion that  they  would  see  that  the  seller  of 
coal  to  the  corporation  was  paid  for  it, 
the  coal  being  charged  to  the  corporation 
with  words  "guaranteed  by"  following) ; 
Whitman  v.  Bryant,  49  Vt>  512  (agreement 
by  father  that  he  would  see  lumber  paid 
for  if  sold  to  his  son) ;  Boston  v.  Farr,  148 
Pa.  220.  23  Atl.  901  (statement  by  father 
to  physician  attending  his  stepson,  who 
was  of  age,  and  upon  whom  an  operation 
was  necessary,  "If  the  boy  dies,  I  don't 
want  any  blame  resting  on  me;  you  go  and 
get  a  surgeon  and  do  all  you  can  for  the 
boy;"  the  services  being  charged  to  the 
stepson) ;  Bushee  v.  Allen,  31  Vt.  631 
(promise  by  officer  of  a  church  society  to 
member,  who  had  no  knowledge  that  the 
promisor  was  an  officer,  that,  if  he  would 
board  the  preacher,  he  would  see  that  he 
was  paid  for  it) ;  Amort  v.  Christofferson, 
57  Minn.  234,  59  N.  W.  304  (agreement  by 
mortgagee  of  wheat  crop  that  he  would  see 
that  one  furnishing  seed  wheat  to  the 
mortgagor   was    paid ) . 

The  same  construction  was  also  placed 
upon  language  of  this  purport  in  the  fol- 
lowing eases,  where  the  evidence  showed 
that  the  goods  sold  were  charged  to  the 
promisor:  Maddox  v.  Pierce,  74  Ga.  838; 
Gates  V.  Morton  Hardware  Co.  146  Ala. 
692,  47  So.  509;  Graham  t.  O'Neil,  2  Hall, 
474. 

Where  language  of  this  purport  was  used 
by  the  promisor,  and  the  goods  were 
charged  to  him,  it  was  held  to  be  a  question 
of  fact  for  the  jury  to  determine  whether 
or  not  credit  was  given  in  the  first  instance 
e.\clusively  to  him.  Steele  v.  Ancient  Or- 
der of  Pyramids.  125  Mo.  App.  680.  103 
S.  W.  108.    And  the  same  conclusion  was 
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nuiterial.  Mr.  Hogg,  in  PleaUing  and 
Fonns,  properly  states  the  rule  thus:  "The 
rule  respecting  variances  may  be  stated  to 
be  that,  if  the  entire  averment  can  be 
expunged  without  affecting  the  right  to  re- 
cover, it  need  not  be  proved;  but,  if  it 
cannot  be  thus  stricken  from  the  declara- 
tion without  getting  rid  of  a  part  essential 
to  the  cause  of  action,  then,  though  the 
averment  be  more  particular  than  it  need 
have  been,  the  whole  must  be  proved,  or 
the  plaintiff  cannot  recover."  Section  137, 
Hogg's  Pleading  &  Forms.  See  Payne  v. 
Britton,  6  Rand.   (Va.)    101. 

But  the  true  question  in  this  case  is 
whether  Jones  is  liable  at  all  to  Mankin. 
Jones  relies  on  the  fact  that  his  promise 
to  pay  is  not  in  writing,  and  is  therefore 


not  enforceable,  because  of  that  provision 
of  chapter  98  of  the  Code  of  1899  [Code 
lOOti,  {  3438],  providing  that  no  action 
shall  be  brought  "to  charge  any  person 
upon  a  promise  to  answer  for  the  debt,  de- 
fault, or  misdoings  of  another  .  .  .  un- 
less the  promise,  contract,  agreement,  rep- 
resentation, assurance,  or  ratification  or 
some  memorandum  or  note  thereof  be  in 
writing  and  signed  by  the  party  to  be 
charged  thereby  or  his  agent."  It  is  a 
rule  of  law  that,  if  the  third  person  for 
whom  money  is  promised  remains  still  re- 
sponsible to  the  person  who  supplies  the 
articles,  or  from  whom  the  consideration 
proceeds,  the  promise  to  pay  for  the  third 
person  is  collateral,  as  it  is  called,  not  an 


reached  by  the  court  in  Larson  v.  Jensen, 
53  Mich.  427,  19  N.  W.  130,  under  a  like 
state  of  facts,  except  that  a  charge  was 
made  to  the  purchaser  "on  order  o(  the 
promisor." 

And  in  Dean  v.  Tallman,  105  Mass.  443, 
where,  before  the  delivery  of  any  goods 
to  the  purchaser,  the  promisor  told  the  sel- 
ler he  would  like  to  jiurchase  some  goods 
on  account,  and  wanted  them  charged  to 
the  purchaser,  and  whatever  she  purchased 
from  time  to  time,  he  would  see  paid  for, 
it  was  held  to  be  a  question  of  fact  for  the 
jury  to  determine  whether  or  not  this  was 
an  original  or  a  collateral  undertaking  on 
the  part   of  the  promisor. 

Such  language  was  construed  to  amount 
to  an  independent  original  promise  on  the 
part  of  the  promisor,  and  therefore  not 
within  the  statute  of  frauds,  in  Greenough 
v.  Eichholtz,  1  Monaghan  (Fa.)  433,  15 
Atl.  712,  wherein  the  promisor  agreed  to 
see  that  printers  were  paid  for  doing  a  job 
of  printing,  upon  which  they  bad  ceased 
to  work,  because  payment  had  not  been 
made  as  agreed. 

And  in  Almond  v.  Hart,  46  App.  Div. 
431,  61  N".  Y.  Supp.  849,  where  the  owner 
of  land,  who  had  let  a  contract  for  the 
construction  of  a  building  thereon,  promised 
employees  of  the  contractor,  who  had  quit 
work  because  of  the  failure  of  the  con- 
tractor to  pay  them,  that,  if  they  would 
continue  the  work,  he  would  see  them  ^aid. 
To  the  same  effect  is  Block  v.  Galitzka,  114 
App.  Div.  799,  100  N.  Y.  Supp.  173;  Man- 
netti  ▼.  Doege,  48  App.  Div.  567,  62  N.  Y. 
Supp.  918;  Desmond  v.  Schenck,  36  App. 
Div.  317,  55  N.  Y.  Supp.  251;  Potter  v. 
Greenberg,  24  Pa.  Super.  Ct.  605. 

So,  in  Berkowsky  v.  Viall,  66  III.  App. 
349,  the  promise  by  the  owner  of  prop- 
erty to  the  seller  of  materials,  who  re- 
fused to  deliver  on  the  credit  of  the  con- 
tractor. "You  go  on  and  furnish  the  mate- 
rials to  finish  the  building,  and  Fll  see 
that  you  get  your  money  for  what  you  put 
in  here,"  was  held,  under  the  circumstances, 
to  be  an  original  one. 

So.  in  Greene  v.  Burton,  69  Vt.  423,  10 
Atl.  575,  an  agreement  by  one  interested  in 
the  profitable  outcome  of  a  business  because 
15L.R.A.(N.S.) 


of  loans  he  had  made,  with  reference  there- 
to to  the  seller  of  goods  to  be  used  in  the 
business,  that  he  would  see  him  paid,  was 
held  to  be  an  original  promise,  and  not 
within  the  statute  of  frauds. 

So,  a  promise  by  one  that  he  wotdd  see 
an  account  paid,  where  the  promisor  was 
the  real  party  interested,  was  held  to  be 
an  original  promise,  even  though  the  ac- 
count was  charged  to  the  debtor  at  the  re- 
quest of  the  promisor.  Trulock  v.  Blair, 
8  Okla.  346,  68  Pac.  1097. 

And  in  Wamick  v.  Grosholz,  3  Grant. 
Cas.  234,  the  same  construction  was  placed 
upon  an  agreement  by  the  owner  of  prop- 
erty with  laborers  for  a  contractor  erect- 
ing a  building  thereon,  that  he  would  see 
them  paid. 

In  Baldwin  v.  Hiers,  73  6a.  739,  a  distinc- 
tion was  drawn  between  a  promise  by  one 
that  he  would  see  a  debt  paid,  and  a  prom- 
ise to  pay  it  if  the  debtor  did  not;  and  it 
was  held  that  a  promise  to  see  a  debt  paid, 
which  is  contemporaneous  with  the  crea- 
tion of  the  debt,  is  an  original,  and  not  a 
collateral,  undertaking.  In  this  case,  the 
seller  sued  the  buyer  as  principal  and  the 
promisor  as  guarantor.  This  was  held  to 
make  no  difference,  as  the  suit  was  planted 
in  justice  court,  and  there  were  no  plead- 
ings in  that  court. 

This  language  received  a  similar  con- 
struction in  Hartley  v.  Varner,  88  111.  561, 
wherein  the  promisor,  stated  to  the  seller 
that  the  buyer  was  all  right,  was  at  work 
for  or  with  him,  and  if  he  would  sell  him 
goods,  he,  the  promisor,  would  see  them 
paid  for.  Although,  in  this  case,  suit  was 
brought  against  both  the  buyer  and  the 
promisor  on  the  account,  the  promisor  was 
held  thereon,  on  the  theory  that  the  prom- 
ise was  an  original  one,  and  therefore  un- 
affected by  the  statute  of  frauds. 

This  case  was  followed  in  Geelan  v. 
Reid,  22  HI.  App.  165,  and  an  agreement 
to  see  one  paid  for  caring  for  an  injured 
brother-in-law  was  held  to  be  an  original 
promise. 

Promise  to  pay  if  debtor  does  not. 

Language  of  this  character  indicates  that 
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original  promise,  and  therefore  is  not  ac- 
tionable because  of  said  statute.  This  is 
laid  down  by  Judge  Cox  in  Johnson  v. 
Bank,  60  W.  Va.  326,  55  S.  E.  394.  When 
the  consideration  of  the  promise  is  for 
money  to  be  furnished  and  received  by  a 
third  person,  if  the  transaction  is  such  that 
the  third  person  remains  responsible  to  the 
person  -who  furnished  him  with  such  money 
or  property,  or  from  whom  the  considera- 
tion proceeds,  such  promise  is  collateral,  and 
will  not  bind  unless  in  writing.  RadclifT 
V.  Poundstone,  23  W.  Va.  724.  Apply  this 
law  in  this  case.  Did  Gibson  still  remain, 
in  any  event,  liable  to  Mankin  for  the  land 
which  Mankin  sold  to  Gibson?  If  he  did, 
the  oral  promise  of  Jones  is  not  binding. 
Now,  Gibson,  as  a  witness  for  the  plaintiff. 


states  that  he  agreed  to  pay  Mankin,  if  he 
should  not  get  the  Trump  land  from  Jones 
Besides,  such  is  the  whole  cast  of  the  caat* 
from  the  circumstances  and  evidence.  Be- 
fore Jones  came  on  the  scene  or  met  the 
parties,  or  had  anything  to  do  with  the  mat- 
ter, Mankin  and  Gibson  had  made  their  con- 
tract and  ascertained  the  amount  due  Man- 
kin. So  Mankin  states.  Not  a  shadow  of 
release  of  Gibson  by  Mankin  appenrs.  Thus 
Gibson,  by  the  plaintiff's  showing,  was  still 
debtor  to  Mankin,  and  therefore  the  promise 
of  Jones  was  simply  collateral  to  that  of 
Gibson  to  Mankin,  not  an  orig^inal,  inde- 
pendent, unconditional  promise  to  pay  Man- 
kin. At  least,  Gibson  remained  liable  to 
Mankin  for  the  purchase  money  for  the 
land.     There  was  no  legal  novation  of  the 


someone  other  than  the  promisor  is  liable, 
and  it  is  generally  construed  to  be  a  col-, 
lateral,  rather  than  an  original,  undertak- 
ing. It  was  80  construed  in  the  following 
cases,  where  goods  were  sold  and  charged 
to  the  purchaser  in  reliance  upon  such  a 
promise:  Jones  v.  Cooper,  1  Cowp.  227; 
Conolly  V.  Kettlcwell,  1  Gill,  260  (goods 
charged  to  purcha-ser  "secured  by"  prom- 
isor);  Schotte  V.  Puscheck.  79  111.  App.  31; 
Knox  V.  Nutt,  1  Dalv,  213;  Newman  v. 
Newman,  7  Kan.  App.  77,  52  Pac.  908; 
Mead  v.  Watson.  57  Vt.  426;  Blank  v. 
Dreher,  25  111.  331;  Dufolt  v.  Gorman.  1 
Minn.  301,  Gil.  234.  66  Am.  Dec.  543:  Mor- 
rissey  v.  Kinsey,  16  Neb.  17,  19  N.  W.  454. 

Biit  in  Faires  v.  Ix)danc.  10  Ala.  50,  where 
goods  were  sold  solely  on  the  credit  of  the 
promisor  and  charged  to  him,  such  a  prom- 
ise was  said  to  be  an  original  one,  and 
therefore  not  within  the  statute  of  frauds. 
The  court  in  this  case,  however,  reversed 
a  judgment  against  the  promisor,  because 
the  court  did  not  submit  the  case  to  the 
jury  on  the  theory  that,  if  any  credit  had 
been  extended  to  "the  debtor,  the  promisor 
would  not  be  liable. 

So.  in  Griffin  v.  Condon.  18  Misc.  236. 
41  N.  Y.  Supp.  300.  a  promise  by  an 
executor  de  non  tort  to  pay  the  funeral  ex- 
penses of  decedent  if  dececlent's  son  did  not 
was  held  to  be  an  original,  and  not  a  col- 
lateral, one. 

Giving  to  this  language  its  natural  mean- 
ing, an  oral  promise  by  the  owner  of  prop- 
erty to  subcontractors,  materialmen,  or 
laborers,  that,  if  they  would  continue  to 
fulfil  their  agreement"  with  the  contractor, 
who  was  erecting  a  house  on  the  property, 
he  would  pay  them  if  the  contractor  did 
not,  was  held  in  the  following  enses  to  be 
a  collateral  agreement,  within  the  statute 
of  frauds,  and  therefore  void:  Clay  v. 
Walton.  9  Cal.  329:  Smith  v.  Burditt.  107 
App.  Div.  628,  95  N.  Y.  Supp.  188;  Warner 
V.  Willoughbv.  60  Conn.  468,  25  Am.  St. 
Rep.  243.  22".\tl.  1014:  Nason  v.  Blaisdell, 
12  Vt.  165,  36  Am.  Dec.  331;  Loftus  v. 
Ivy.  14  Tex.  Civ.  App.  701.  ■'$7  S.  W.  766. 

'in  Dufolt  V.  Gorman,  supra,  this  construc- 
tion was  placed  upon  a  promise  to  a  car- 
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rier  that,  if  he  transported  and  delivered 
goods  to  a  third  party,  the  promisor  would 
pay  him  if  such  party  failed  to. 

And  in  Rawson  v.  Springsteen,  2  Thomp. 
&  C.  410,  the  same  construction  was  placed 
upon  a  promise  by  a  contractor  that/  if  the 
owner  of  property  upon  which  the  con- 
tractor was  working  did  not  pay  for  the 
board  furnished  the  contractor's  servants, 
he  would;  it  appearing  that  it  was  the 
duty  of  the  owner,  according  to  the  con- 
tract, to  pay  the  board  of  the  contractor's 
servants. 

And  in  Steele  v.  Towne,  28  Vt.  771.  a 
like  construction  was  placed  upon  a  prom- 
ise to  make  good  any  advances  of  money 
made  by  an  attorney  for  another  if  such 
other  did  not  pay. 

So,  in  Heggie  v.  Smith,  87  III.  App.  141. 
a  promise  by  a  contractor  to  a  manufac- 
turer of  skits  which  had  been  ordered  by 
the  subcontractor,  to  pay  for  them  if  he 
did  not,  was  construed  to  be  a  collateral 
promise,  although  the  promisor  represented 
to  the  manufacturer  that  he  made  this 
promise  because  of  their  immediate  need 
for  the  skits,  the  manufacturer  having  re- 
fused them  to  the  subcontractor.  The 
goods  were,  however,  charged  to  the  sub- 
contractor, and  a  demand  made  upon  him 
for  pavment. 

But  "in  Hilti!  v.  Scully,  1  Cin.  Sup.  Ct. 
Rep.  555,  a  request  by  the  owner  of  prop- 
erty upon  which  a  building  was  being 
constructed,  to  a  subcontractor,  to  go  on 
and  complete  the  building,  followed  by  the 
promise  that,  if  the  contractor  did  not  pay 
him.  he  would,  was  held  to  be  an  original 
promise,  and  therefore  not  within  the  stat- 
ute of  frauds,  although  it  was  conceded 
that  the  contractor  was  still  liable  on  the 
original  contract.  The  promisor  was  held 
liable  in  this  case  because  of  his  interest 
in  the  performance  of  the  contract. 

And  in  lx>ng  v.  McDaniel.  76  Ark.  292. 
88  S.  W.  964,  for  the  same  reason  a  prom- 
ise by  the  owner  of  a  building,  to  pay  for 
plumbing  and  material  used  in  repairing  it 
if  the  lessee  did  not,  was  held  to  be  an 
origiiinl    promise. 

And  in  Troakle  v.  Vaugban,  83  Ark.  2S8, 
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debt.  Chenowetb  v.  National  Bldg.  Asso. 
59  W.  Va.  «S3,  53  S.  E.  569.  It  is  useless 
to  further  discuss  this  feature  of  tlie  ease, 
because  the  law  applicable  to  it  is  expound- 
ed in  so  many  cases. 

The  court  refused  the  defendant  an  in- 
struction (No.  1)  that,  if  the  plaintiff's 
demand  was  based  upon  Jones's  promise  to 
answer  for  the  debt  of  Qibson  to  Mankin, 
the  jury  must  find  for  the  defendant,  unless 
that  promise  was  in  writing.  To  say  the 
least,  if  that  was  not  a  question  of  law, 
it  was  a  question  addressed  to  the  jury; 
that  is,  whether  the  facts  were  such  as  to 
make  the  promise  collateral  or  not,  and 
should  have  been  given. 

It  is  stated  in  the  case  of  Gerow  v. 
RifTe.  29  W.  Va.  462,  2  8.  E.  104,  in  the 


opinion,  on  much  authority,  that  the  fact 
that  a  person  has  relinquished  some  valuable 
right  or  disadvantaged  himself  in  consid- 
eration that  another  has  promised  to  pay 
him  the  debt  of  a  third  person,  will  not 
take  the  case  out  of  the  said  statute,  unless 
the  party  who  promises  to  pay  the  debt 
of  another  is,  as  a  part  of  the  transaction, 
himself  benefited.  There  must  be  a  consid- 
eration inuring  to  his  benefit,  not  a  naked 
promise  to  pay  the  debt  of  another,  based 
on  no  consideration,  not  benefiting  him. 
Even  the  written  promise  to  pay  the  debt 
of  another  must  have  a  consideration. 
Winkler  v.  Chesapeake  &  O.  R.  Co.  12  W. 
Va.  699.  He  must  be  by  his  promise  pay- 
ing his  own  debt  or  acquiring  property  in 
effect.     If  that  is  not  the  case,  he  is  not 


103  S.  W.  174,  a  promise  to  an  attorney  by 
the  purchaser  of  real  estate,  that  he*  would 
pay  him  for  preparing  abstracts  and  state- 
ments of  title  to  the  property  which  he  con- 
templated purchasing  if  the  vendor  did 
not,  was  held  to  be  an  original  promise, 
upon  which  the  promisor  was  liable.  This 
conclusion  was  also  based  upon  the  fact 
that  the  vendee  had  a  beneficial  interest  in 
the  performance  of  the  work  by  the  attor- 
ney. 

And  in  Blodgett  v.  Lowell,  33  Vt.  174, 
an  agreement  by  the  overseer  of  the  poor 
to  one  with  whom  an  injured  pauper  had 
lK><'n  left,  that,  if  he  took  good  care  of  tlie 
pauper,  he  would  see  that  he  had  his  pay, 
if  the  pauper  did  not  pay  him,  was  held 
to  be  an  original  promise,  upon  which  the 
overseer  was  liable.  The  fact  that,  by 
reason  of  a  statute  of  that  state,  the  over- 
seer of  the  poor  was  primarily  liable  for 
assistance  rendered  a  helpless  pauper,  in- 
fluenced the  court  in  arriving  at  this  con- 
elusion. 

Promise  to  be  responsible  for  the  price  of 
goods   sold. 

A  promise  to  be  responsible  for  the  price 
of  goods  sold  and  delivered  to  a  third  per- 
son, without  any  qualification  or  condi- 
tions, is  the  equivalent  of  a  direct  and 
original  promise  to  pay,  and  is,  therefore, 
not  within  the  statute  of  frauds.  This 
construction  was  placed  upon  promises  of 
this  purport  in  the  following  cases:  Cox  v. 
Halloran.  82  App.  Div.  639,  81  N.  Y.  Supp. 
803  (promise  to  materialmen  to  be  respon- 
sible for  material  to  be  furnished  a  con- 
tractor to  be  used  on  the  promi-sor's  prop- 
ertv);  Brooks  Waterfield  Co.  v.  I.  N. 
■Walker  Co.  4  Ohio  N.  P.  147  (subject-mat- 
ter of  promise  was  of  interest  to  promisor) ; 
Geary  v.  O'Neil,  73  III.  593  (credit  given  to 
promisor,  and  goods  charged  to  him) ; 
Flanders  v.  Crolins,  1  Duer,  206  ( facts  simi- 
lar to  preceding  case) ;  Mackey  v.  .Smith, 
21  Or.  598.  28  Pac.  974  (goods  charged  to 
purchaser;  this  fact  was  held  open  to  ex- 
planation) ;  Dickinson  v.  Colter,  45  Ind. 
445  (promise  to  become  responsible  for, 
15L.R.A.(N.S.) 


and  to  pay,  all  moneys  that  the  promisee 
may  advance  to  third  person;  in  this  case 
the  debtor  was  not  released) ;  Elder  y. 
Warfield,  7  Harr.  &  J.  391  (language  held 
to  create  question  for  jury  to  say  to  whom 
credit  was  given). 

But  in  Read  v.  Ladd,  1  Edm.  Sel.  Cas. 
100,  where  the  seller  did  not  release  the 
buyer,  such  a  promise  by  a  third  person 
was  held  to  be  collateral  and  void  under 
the  statute  of  frauds. 

And  the  same  conclusion  was  reached  in 
Larson  v.  Wyman,  14  Wend.  246,  as  to  an 
agreement  by  the  vendor  of  a  boat  to  one 
who  was  repairing  it  for  the  buyer,  that 
he  would  be  responsible  for  the  repairs, 
where  the  one  making  the  repairs,  and  to 
whom  the  promise  was  made,  first  looked 
to,  and  attempted  to  collect  his  pay  of, 
the  buyer. 

So,  in  Walker  v.  McDonald,  5  Minn.  455, 
riil.  368,  a  promise  by  a  son  to  the  land- 
lord of  premises,  that,  if  he  would  allow 
his  mother  to  remain  in  a  house  occupied 
by  her,  he  would  be  responsible  for  the 
rent,  was  held  to  be  a  collateral  obligation 
and  void  within  the  statute  of  frauds.  The 
court  based  its  decision  upon  the  fact  that 
the  mother  was  apparently  not  released 
from  her  obligation,  which  was  held  to  be 
the  principal  one. 

Miscellaneous  promises. 

The  following  promises  have  also  been 
held  to  be  collateral  and  void  under  the 
statute  of  frauds:  A  promise  to  become 
security  for.  and  guarantee  the  payment  of, 
goods  to  be  sold  another  (Wills  v.  Ross, 
77  Ind.  1,  40  Am.  Rep.  279) ;  a  promise  to 
guarantee  the  payment  of  goods  or  prop- 
erty sold  another  (Brown  v.  Kinloch,  2 
Speers,  L.  284;  Devenmuehle  v.  Eilenberger, 
70  III.  App.  180);  a  promise  to  pay  for 
any  goods  that  another  might  buy  of  the 
promisee  (Cutler  v.  Hinton,  6  Raiid.  [Va.] 
509);  an  agreement  to  stand  good  for  the 
payment  to  a  laborer  by  his  employer  of 
money  to  be  earned  by  him  in  the  employ- 
ment" (Miller  V.  Neihaus.  51  Ind.  401). 

But  in  McNabb  v.  Clipp,  5  Ind.  App.  204, 
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bound  by  his  promise.  The  rule  in  America 
is  this:  That  to  be  binding,  "an  original 
promise  must  be  one  in  which  the  leading 
object  of  the  promisor  is  not  to  become  the 
surety  or  guarantor  of  another's  debts,  but 
to  subserve  or  promote  some  interest  nf  his 
own,  although  its  effect  may  be  to  pay  the 
debt  of  another."  20  Cyc.  Law  &  Proc. 
pp.  189, 190.  The  release  of  an  advantage  by 
a  creditor  in  consequence  of  the  oral  prom- 
ise of  a  third  person  is  not  taken  out  of  the 
statute  unless  that  advantage  also  directly 
"inures  to  the  benefit  of  the  promisor,  so 
as,  in  effect,  to  make  it  a  purchase  by  him 
of  the  creditor  at  a  price  measured  by  the 
amount  of  the  debt."  20  Cyc.  Law  &.  Proc.  p. 
193.  This  means,  in  this  case,  that,  although 
Mankin  did  convey  land  to  Gibson,  and  sur- 


rendered his  deed  to  his  disadvantage,  still 
that  did  not  benefit  Jones.  The  law  is 
that  the  promisor  must  be  paid  for  his 
promise  to  pay  the  debt  of  another.  He 
must  actually  get  some  benefit.  For  this 
proposition  we  may  add  Ackley  v.  Par- 
menter,  98  N.  Y.  426,  60  Am.  Rep.  693, 098: 
"An  oral  promise  to  pay  for  benefits  pre- 
viously rendered  to  a  third  person,  but  not 
upon  the  promisor's  request  or  credit,  is 
clearly  collateral  to  the  debt  of  the  third 
person,  and  therefore  invalid,  unless  the 
promise  is  based  upon  a  fresh  considera- 
tion relating  to  the  personal  interest  or 
property  of  the  promisor."  29  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  922.  Sometimes  it  has 
been  said  that  the  fact  that  the  creditor 
would  be  harmed  by  the  failure  of  the  third 


31  K.  E.  868,  an  agreement  by  a  married 
woman  to  stand  gocKl  for  the  board  of  her 
son  was  held  to  be  a  direct  obligation  and 
binding.  This  decision,  however,  was  baaed 
on  the  theory  that  the  mother  was  pri- 
marily responsible  for  the  boy. 

Substantially  the  same  language  in  a 
promise  to  stand  good  for  goods  which  the 
promisee  might  sell  a  third  person  was  held 
in  Kewton  Grain  Co.  v.  Pierce,  106  Mo.  App. 
200,  80  S.  W.  268,  to  be  a  direct  obligation 
on  the  part  of  the  promisor,  and  not  with 
the  statute  of  frauds.  It  was  held  in  this 
case,  however,  that  it  was  a  joint  sale  to 
both  the  debtor  and  promisor. 

A  like  construction  was  placed  upon  a 
similar  promise  by  the  court  in  luiy  v. 
Walker,  20  Pa.  Super,  a.  581.  In  this 
case,  a  contractor  for  a  building  introduced 
a  materialman  to  a  subcontractor,  and  re- 
quested the  materialman  to  furnish  the 
subcontractor  material  to  be  used  in  the 
building,  he  agreeing  to  stand  good  for 
such  material.  And  it  was  held,  on  the 
theory  that  the  leading  object  of  the  prom- 
isor in  making  the  promise  was  to  subserve 
Home  interpst  or  purpose  of  his  own,  that 
the  promise  was  original,  and  therefore 
not  within  the  statute  of  frauds. 

The  following  promises  have  also  been 
held  to  create  an  original  obligation,  and 
therefore  not  to  be  within  the  statute  of 
frauds:  A  promise  to  be  paymaster  for 
the  debts  of  another  (Watkins  v.  Perkins, 
1  Ixl.  Raym.  224);  a  promise  by  one  that, 
if  another  would  sell  goods  to  a  third  per- 
son, he  would  fix  it  (Speers  v.  Knarr,  4 
Pa.  Super.  Ct.  80).  This  was  construed  to 
mean  a  promise  on  the  part  of  the  prom- 
isor that  he  would  pay  for  the  goods. 

Interest   of  promisor. 

Aside  from  the  language  used  by  the 
promisor,  the  intention  of  the  parties  will 
be  gathered  from  the  facts  and  circum- 
stances of  the  transaction  out  of  which  the 
promise  grew,  or  with  reference  to  which 
the  promise  was  made;  and  while  it  would 
not  be  practicable  to  review  all  the  facts 
and  circumstances  which  might  influence  a 
1.5  L.R.A.(N.S.) 


court  or  a  jury  in  ascertaining  the  inten- 
tion of  the  parties  in  making  the  promise, 
yet  there  are  some  leading  features  of  many 
of  these  transactions,  which,  if  they  exist, 
are  usually  either  controlling  or  are  given 
great  weight  in  arriving  at  the  intention  of 
the  parties.  Thus,  if,  in  making  a  prom- 
ise, the  primary  object  of  the  promisor  was 
to  subserve  or  to  promote  some  interest 
or  purpose  of  his  own,  the  promise  will  be 
treated  as  original,  although  its  effect  is 
to  pay  the  debt  of  another;  but  the  mere 
fact  that  the  promisor  nwy  have  an  inter- 
est in  the  performance  of  a  contract  by 
another,  or  that  he  may  derive  some  bene- 
fit thereby,  cannot  determine  his  liability; 
that  liability  arises  from  the  character  of 
the  promise;  and  the  interest  in  the  prin- 
cipal contract,  or  the  benefit  to  be  gained 
by  its  performance,  become  matters  of  con- 
sideration only  as  they  may  serve  to  de- 
termine that  character.  This  doctrine  is 
stated  in  Walther  v.  Merrell,  6  Mo.  App. 
370;  Davis  v.  Patrick,  141  U.  S.  479.  35 
L.  ed.  826,  12  Sup.  Ct.  Rep.  58.  It  has 
been  applied  by  the  court  many  times  in 
reference  to  a  •  promise  by  the  owner  of 
property,  who  has  a  contract  for  improve- 
ment thereon,  and  who  thereafter  promises 
to  pay  those  employed  by  the  contractor 
for  their  labor.  Many  of  these  cases  have 
already  been  considered  in  treating  of  the 
different  forms  of  promises,  and  such  cases 
will  not  be  cited  here.  As  to  these  cases, 
however,  it  may  be  said  that  this  rule 
will  apply,  and  the  owner  will  generally 
be  held  liable,  unless  other  evidence  in  the 
case  shows  that  the  parties  actually  treated 
the  promise  as  collateral  rather  tlian  origi- 
nal. * 

In  addition  to  the  cases  already  con- 
sidered which  bear  upon  this  question,  the 
doctrine  was  also  applied  in  the  following 
cases,  and  the  promise  held  to  be  an  origi- 
nal undertaking,  and  therefore  not  within 
the  statute  of  frauds:  Gibson  County  v. 
Cincinnati  Steam  Heating  Co.  128  Ind. 
240.  12  L.R.A.  502,  27  N.  E.  612:  Abbott 
V.  Nash,  35  Minn.  451,  29  X.  W.  65; 
Yeoman  v,  Mueller.  33  Mo.  App.  343; 
Kutzmeyer  v.  Ennis,  27  N.  J.  L.  371;  Raabtt 


Digitized  by 


Google 


1908. 


MANKIN  V.  JONES. 


223 


party  to  pay  makes  the  promise  good.  That 
would  nullify  the  statute  in  almost  every 
instance.  "It  is  now  the  universal  doc- 
trine that  detriment  to  the  promisee  or  bene- 
fit to  the  original  debtor  is  not  alone  suffi- 
cient to  withdraw  the  promise  from  the  op- 
eration of  the  statute."  29  Am.  &  Eng. 
£nc.  Law,  2d  ed.  p.  927.  In  other  words, 
the  third  party  making  the  promise  must  de- 
rive benefit  to  be  bound.  29  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  928.  What  else  does 
the  statute  mean?  For  what  made,  if  the 
mere  promise,  without  benefit  to  the  man 
making  it,  binds  him?  His  protection 
against  this  was  the  very  object  of  the  stat- 
ute. It  is  not  a  question  of  morality  and 
justice,  but  public  policy,  to  prevent  per- 
jury to  sustain   false  demands.     It  means 


that  he  is  not  bound  for  a  nakeu  promise 
to  pay  a  debt  of  another;  but,  if  he  him- 
self gets  property  or  other  pecuniary  bene- 
fit, he  is  not  merely  and  only  paying  the 
debt  of  another,  but  his  own.  In  such 
case,  where  his  promise  is  based  on  con- 
sideration going  to  him,  the  statute  of 
frauds  has  really  nothing  to  do  with  the 
case.  It  is  only  the  case  where  one  person, 
at  the  request  of  a  second  person,  for  con- 
sideration, agrees  to  pay  for  him  money  to 
a  third  person.  Hooper  v.  Hooper,  32  W. 
Va.  626,  635,  9  S.  E.  937.  It  is  claimed 
that  for  tlie  promise  of  Jones,  Gibson  re- 
leased to  Jones  a  debt  which  he  held  against 
Jones.  What  debt?  The  evidence  does  not 
disclose  any.  How  was  Jones  benefited  by  this 
promise?    How  was  he  better  off  than  before 


V.  Squier,  148  N.  Y.  81,  42  N.  E.  516: 
Reisler  v.  Silbermintz,  99  App.  Div.  131, 
90  N.  Y.  Supp.  967;  Sinkovitz  v.  Apple- 
baum.  56  llisc.  527,  107  N.  Y.  Supp.  122; 
Crawford  v.  Edison,  45  Ohio  St.  239,  13  N. 
E.  80;  Fritz  v.  Lamping,  8  Ohio  Dec.  Re- 
print, 520;  Merriman  v.  McManus,  102  Pa. 
102;  Jefferson  Ck)unty  v.  Slagle,  66  Pa.  202; 
Oreen  v.  Dallahan,  54  Tex.  281;  Pool  v. 
Sanford.  52  Tex.  621;  Allen  v.  Leonard,  16 
Oray,  202;  Potter  v.  Greenberg,  24  Pa. 
.Super.  Ct.  505;  Sext  v.  Geise,  80  Ga.  698, 
6  S.  E.  174;  Schoenfeld  v.  Brown,  78  111. 
487;  Clifford  v.  Luhring.  69  HI.  401;  Cedar 
Valley  Mfg.  Co.  v.  Starbard  (Iowa)  89  N. 
W.  14. 

On  the  same  theory,  in  Kesbitt  v.  Pioche 
Consol.  Min.  &.  Seduction  Co.  22  Nev.  260, 
38  Pac.  670,  an  agreement  by  the  owner  of 
a  mine  to  pay  for  all  coal  sold  to  one  who 
had  a  contract  with  the  mine  to  furnish 
it  with  coal  was  held  to  be  an  original 
promise,  and  not  within  the  statute  of 
frauds. 

And  in  Greene  v.  Burton,  59  Vt.  423,  10 
Atl.  675.  an  agreement  by  one  interested 
in  the  success  of  a  business,  that  he  would 
see  the  seller  of  goods  to  be  used  in  such 
business  paid,  was  held  to  be  an  original 
obligation. 

And  in  Lennard  v.  Texarkana  Lumber 
Co.  (Tex.  Civ.  App.)  94  S.  W,  383,  an  agree- 
ment by  a  corporation,  that  it  would  col- 
lect from  its  employees  a  certain  sum  to 
be  paid  to  a  physician  for  his  services, 
was  held  to  be  an  original  obligation,  and 
not  within  the  statute  of  frauds. 

So,  an  agreement  by  an  employer  of 
labor  that  he  would  see  the  board  of  his 
laborers  paid  has  been  held,  in  the  follow- 
ing cases,  to  be  an  original  promise,  and 
not  within  the  statute  of  frauds:  Grant 
V.  Wolf.  34  Minn.  32.  24  N.  W.  289;  King 
V.  Franklin  Lumber  Co.  80  Minn.  274,  83 
N.  W.  170;  Marr  v.  Burlington,  C.  R.  &  N. 
R.  Co.  121  Iowa.  117.  96  N.  W.  716. 

But  where,  as  already  stated,  the  evidence 
shows  that  credit  was  not  given  exclusively 
to  the  promisor,  and  that  nis  promise  was 
treated  and  regarded  as  collateral  to  the 
principal  obligation,  the  mere  fact  that  the 
15  L.R.A.(N.S.) 


promisor  was  interested  in  the  perform- 
ance of  the  contract  in  reference  to  which 
the  promise  was  made  is  not  sufficient  to 
hold  him  to  his  promise,  on  the  theory  that 
it  is  an  original  obligation.  Thus,  in  the 
following  cases,  where  the  owner  of  a 
building  upon  which  improvements  were 
being  made  under  a  contract,  promised 
materialmen,  laborers,  or  subcontractors 
that  he  would  pay  them,  or  made  other 
like  promises  to  them,  such  promises  were 
held  to  be  collateral  and  within  the  statute 
of  frauds,  because  it  appeared  that  credit 
was  not  given  exclusively  to  the  promisor. 
McRoberts  v.  Mathews,  18  App.  Div.  624, 
45  N.  Y.  Supp.  431;  Murphy  v.  Watertown, 
112  App.  Div.  670.  99  N.  Y.  Supp.  6; 
Bresler  v.  Pendell,  12  Mich.  224;  Barden  v. 
Briscoe,  36  Mich.  254.  Other  cases  holding 
and  applying  this  doctrine  will  be  found 
cited  under  the  subdivisions  of  the  different 
forms  of  promises. 

Independent  agreement. 

In  Michigan,  in  order  to  sustain  a  prom- 
ise of  this  character  as  an  original  promise, 
it  must  appear  to  have  been  an  independent 
promise,  and  not  connected  with  the  former 
arrangement.  Thus  in  Reelman  v.  Gros- 
fend.  140  Mich.  681.  104  N.  W.  331.  where, 
after  lumber  had  been  sold  and  shipped  to 
a  husband,  the  vendor  threatened  to  remove 
it  at  a  time  when  it  could  lawfully  be  re- 
moved by  him,  because  the  husband  was 
irresponsible,  and  the  property  upon  which 
the  lumber  was  to  be  used  was  in  the  name 
of  his  wife,  a  promise  by  the  wife  to  pay 
for  the  lumber  if  the  vendor  would  leave 
it  was  held  to  be  an  original  promise,  and 
therefore  binding  upon  her. 

The  same  conclusion  was  reached  in 
Wilhelm  v.  Voss,  118  Mich.  106.  76  N.  \V. 
308,  as  to  an  agreement  by  an  owner  to 
pay  plasterers  employed  by  the  contractor, 
It  appearing  that  the  plasterers  had  re- 
fused to  perform  any  more  work  for  the 
contractor. 

To  the  same  effect  is  McLaughlin  v.  Aus- 
tin, 104  Mich.  489,  62  N.  W.  719,  as  to  a 
promise    by   the   owner   of   property    to   a 
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his  promise?  That  ia  the  test.  Jones  did 
not  owe  Gibson  anything.  Perchance  there- 
aft«r  Jones  might  become  indebted  to  Gib- 
son should  certain  land  (the  Shumate  land) 
come  to  Jones  through  some  instrumental- 
ity of  Gibson;  but  it  is  not  shown  that  it 
ever  did  so,  or  that  Jones  came  to  owe  Gib- 
son a  binding  debt.  The  burden  of  show- 
ing this  lies  upon  Mankin  as  a  part  of 
his  case,  because  he  must  show  that  Jones's 
promise  went  to  pay  his  own  debt,  or  in  some 
way  inured  to  his  benefit  as  a  matter  of 
value.  For  this  reason  we  think  the  court 
should  have  given  defendant's  instruction 
No.  4,  directing  a  verdict  for  the  defend- 
ant. I  am  aware  that  I  have,  at  too  great 
length,  written  old,   old,  settled  law;   but 


it  seems  that,  under  an  erroneous  practice 
under  our  construction  of  our  Constitution 
we  must  add  volumes  to  the  already  vast 
nimibers  to  iterate  and  reiterate  old  law. 
Defendant's  instructions  Noa.  2  and  3  are 
not  relied  on  in  counsel's  brief,  and  properly 
so. 

On  the  trial  the  defense  sought  to  show 
by  Gibson  while  on  the  witness  stand  that 
he  had,  after  the  transaction  aforesaid,  giv- 
en bis  note  to  Jones  for  the  amount  which 
Jones  had  paid,  but  the  court  rejected  the 
evidence.  It  is  true  the  note  was  -given 
after  the  transaction,  in  the  absence  of  Man- 
kin,  and,  under  general  principles,  would 
be  inadmissible,  because  res  inter  alios  acta; 
but,   in   this   instance,   the   question   being 


plumber,  who  was  working  for  another, 
who  held  a  contract  from  the  owner.  This 
doctrine  was  also  applied  in  Welch  v.  Mar- 
vin, 36  Mich.  59,  as  to  a  promise  to  pay 
for  such  goods  as  the  promisee  might  there- 
after sell  to  a  third  person. 

But  in  applying  the  same  doctrine  in 
Draggo  V.  West  Bay  City  Sugar  Co.  144 
Mich.  195,  107  N.  W.  911,  a  promise  by  a 
purchaser  of  sugar  beets  to  the  lessor  of 
land,  upon  whicn  the  same  were  growing, 
to  induce  him  to  refrain  from  forfeiting 
the  lease  for  nonpayment  of  rent,  that  he 
would  pay  him,  was  held  to  be  a  collateral 
obligation  and  void  wthin  the  statute  of 
frauds,  because  it  did  not  appear  to  have 
been  an  independent  arrangement,  but  was 
rather  a  promise  to  see  the  original  con- 
tract of  letting  carried  out. 

A  promise  to  pay  out  of  moneys  in  hands 
of    promisor   belonging   to   debtor. 

In  ascertaining  the  intention  of  the 
promisor  in  undertaking  to  pay  the  debt  of 
another,  it  has  usually  been  held  that  if 
the  promisor  represented  that  he  was  ow- 
ing the  buyer,  or. had  money  in  his  hands 
belonging  to  him,  and  that  out  of  such 
moneys  he  would  pay  the  seller,  or  used 
other  words  to  like  effect,  such  promise 
was  an  original  obligation,  and  not  within 
the  statute  of  frauds.  Under  such  a  state 
of  facts,  this  doctrine  was  applied  in  the 
following  cases,  and  the  promise  held  to  be 
an  original  one:  Tevis  v.  Savage,  130  Cal. 
411.  62  Pac.  611;  Griffin  v.  Condon,  18 
Misc.  236.  41  N.  Y.  Supp.  380;  Bates  v. 
Birmingham  Paint  &,  Glass  Co.  143  Ala.  198, 
38  So.  845;  BenDow  v.  Soothsmith.  76  Iowa. 
151,  40  N.  W.  693;  Ililtz  v.  Scully,  1  Cin. 
Sup.  Ct.  Rep.  555. 

But  in  Bates  v.  Johnrowe,  57  Mich.  521, 
24  X.  W.  788.  and  in  Birchell  v.  Neaster, 
36  Ohio  St.  331,  the  courts  refused  to  apply 
this  doctrine,  on  the  ground  that  the  assent 
of  the  debtor  was  necessary,  and  it  did  not 
appear  that  he  was  present  and  consented 
to  the  arrangement. 

And  in  Dupni*  v.  Interior  Constr.  &  Im- 
prov.  Co.  88  Mich.  103.  50  X.  W.  103.  the 
court  also  refused  t<>  apply  tlie  doctrine. 
1h-chiisi>  the  creditor  first  brought  suit 
1.5  L.R..\.(X.S.) 


against  the  debtor,  and  garnished  the 
promisor  as  the  debtor  of  its  debtor.  This 
conduct  was  held  to  be  inconsistent  with  the 
theory  of  an  original  promise. 

Charges  in  books  of  account. 

It  is  well  settled  that  while  the  manner 
in  which  the  account  has  been  charged  by 
the  creditor  in  his  books  of  account  is  very 
strong  evidence,  and  entitled  to  great  weight 
in  arriving  at  the  intention  of  the  parties 
to  a  promise,  yet  the  fact  that  the  account 
is  charged  to  the  debtor  is  generally  held 
not  to  be  conclusive  evidence  that  credit 
was  extended  to  the  debtor,  and  the  reason 
for  so  making  the  charge  is  open  to  ex- 
planation. Ridgeway  v.  Corporation  Liq- 
uidating Co.  71  N.  J.  L.  676,  62  Atl.  116; 
Runkle  v.  Kettering.  127  Iowa,  6,  102  X. 
W.  142;  Nixon  v.  Jacobs,  22  Tex.  Civ.  App. 
97,  53  S.  W.  595;  Leisman  v.  Otto.  1  Bush. 
223;  Kennon  v.  Tolle,  9  Ky.  L.  Rep.  811; 
Harris  v.  Frank,  81  Cal.  280,  22  Pac.  856; 
Swift  v.  Pierce,  13  Allen,  137;  Foster  v. 
Bersch,  68  N.  Y.  400. 

To  rebut  the  inference  arising  from  the 
fact  that  the  charge  in  a  book  account 
has  been  made  against  the  debtor,  the 
proof  must  be  of  a  very  strong  character. 
Hardman  v.  Bradley,  85  III.  162. 

A  charge  in  a  book  account,  "Mr.  H.  .\. 
W.  (C.  C.  security)  in  account  with."  was 
held,  in  Calverley  v.  Wirth,  59  III.  App. 
553,  to  show  the  character  of  the  promise. 

And  in  Bussel  v.  Sagor.  27  Misc.  810. 
57  N.  Y.  Supp.  221;  Lomax  v.  MeKinnev. 
61  Ind.  374;  Langdon  v.  Richardson,  58 
Iowa,  610,  12  N.  W.  622,— where  the  books 
of  account  of  a  creditor  showed  that  the 
goods  sold  had  been  charged  to  the  debtor 
rather  than  to  the  promisor,  and  no  suffi- 
cient explanation  had  been  given,  the 
promise  was  held  to  be  a  collateral  one 
and  within  the  statute  of  frauds. 

It  can,  however,  be  shown,  in  order  to 
explain  why  a  charge  is  made  to  the  debtor 
rather  than  to  the  promisor,  that  it  is  the 
usage  of  that  section  of  the  country  to 
charge  goods  to  tenants  when  they  are 
furnished  on  the  exclusive  credit  of  the 
landlord,  and  in  reliance  upon  a  promise  by 


Digitized  by 


Google 


1908. 


MANKIN  V.  JONES. 


225 


material   whether   Jones   owed    Gibson,    or , 
whether  any  debt  ever  arose   in   favor   of 
Gibson  against  Jones,  we  think  this  evidence 
admissible  as  tending  to  disprove  such  in- 
debtednes.  ! 

The  defense  asked  Gibson  whether  the  ' 
payment  was  made  to  accommodate  Jones  or  ' 
Mankin,  and  the  court  refused  to  allow  it ' 
to  be  answered.  We  think  the  court  ruled  ; 
properly,  because  it  called  for  the  mere , 
opinion  of  the  witness,  whereas,  the  question  | 
for  whose  accommodation  or  benefit,  in  a  ' 
legal  point  of  view,  the  arrangement  was 
made,  was  a  question  of  law  on  the  facts. 

The  court  deems  it  proper  on  this  occa- 
sion to  call  attention  to  the  fnrt  that  in 
many   cases   the   stenographers'    reports   of 


him  to  pay  therefor.    White  v.  Tripp,  125 
N.  C.  523,  34  S.  E.  686. 


evidence  contain  much  useless,  irrelevant 
matter.  It  is  signally  so  in  this  case.  The 
report  contains  remarks  of  court,  remarks 
of  counsel,  interlocution  between  court  and 
attorneys,  and  between  attorneys,  and  pages 
of  argument  of  law  questions  before  the 
court.  Why  should  they  go  into  the  sten- 
ographer's report!  It  is  the  duty  of  the 
court  to  see  that  the  stenographer's  report 
does  not  contain  so  much  irrelevant,  im- 
proper matter.  Attorneys  in  this  court 
have  to  labor  over  this  matter,  the  court 
has  to  read  it,  and  litigants  have  to  pay 
for  it. 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  granted. 


promise  to  perform  the  obligation  of  the 
contract,  of  which  another  is  to  receive  the 
benefit,  by  a  person  not  a  party  thereto, 
but  to  whom  credit  is  extended  in  the  first 
instance  by  the  promisee  in  reliance  U[)on 
the  promise,  is  sufficient  evidence  in  and  of 


Summary. 

Wherever  the  determination  oif  a  ques- 
tion depends  in  any  degree  upon  the  intent  itself  of  an  intent  upon  the  part  of  the 
of  the  parties  to  the  transaction,  an  at-  parties  to  the  transaction  that  the  prom- 
tempt  to  formulate  any  general  principles  isor  should  thereby  create  an  original, 
to  be  applied  in  arriving  at  such  deter- 1  rather  than  a  collateral,  obligation, 
mination  is  a  matter  of  much  difficulty,  i  But,  on  the  other  hand,  if,  in  the  first  in- 
While  the  question  here  under  considera-  '  stance,  credit  is  given  to  the  debtor  or 
tion  is  no  exception,  yet  it  is  believed  that  purchaser,  and  the  promisor  is  looked  to 
the  authorities,  in  determining  whether  or  i  only  as  a  surety  or  guarantor,  it  will  be 
not  an  oral  promise  by  one  to  pay  the  i  presumed  that  it  is  the  intention  of  the 
consideration  of  a  contract,  the  benefit  of  {  parties  that  the  promisor  shall  by  his  prom- 
which  inures  to  another,  may  be  said  to '  ise  create  a  collateral  obligation,  which  will 
raise  as  the  material  question  for  inquiry,   be  void  under  the  statute  of  frauds  if  not 


the  question,  To  whom  is  credit  extended, 
to  the  purchaser  or  the  promisor  T  Or,  stat- 
ing the  proposition  in  another  form.  To 
whom  did  the  vendor,  in  the  first  instance, 
look  for  the  carrying  out  of  the  considera- 
tion of  the  contract!  The  proper  deter- 
mination of  this  question  hinges  upon  the 


in  writing  and  founded  upon  a  valuable 
consideration.  These  two  principles  are  so 
well  settled  and  so  often  applied  by  the 
courts  that  they  are  frequently  treated  and 
followed  as  original  principles  by  which  to 
test  the  liability  of  the  promisor  on  his 
promise,    rather    than    as,    perhaps,    either 


intention  of  the  parties  to  the  transaction. ;  prima   facie  or  conclusive  tests  to  be  ap- 


This  intention  will  be  obtained  from  a 
consideration  of  all  the  surrounding  facts 
and  circumstances,  including  the  form  of 
expression  used  in  making  the  promise.  In 
arriving  at  a  determination  of  this  question, 
however,  it  should  be  constantly  borne  in 
mind  that,  while  the  facts  as  to  whether 
or  not  the  purchaser  was  released  from 
liability,  interest  of  the  promisor  in  the 
subject-matter  of  the  original  contract,  the 
language  employed  by  htm  in  making  the 
promise,  the  acts  and  conduct  of  the 
parties,  and  other  surrounding  facts  and 
circumstances  are  all  important,  yet  they 
are  not,  in  and  of  themselves,  decisive  of 
the  question,  and  are  important  and  material 
only  as  they  assist  in  determining  the  pri- 
mary question, — whether  it  was  the  intent 
of  the  promisor  to  bind  himself  in  the  first 
instance  as  an  original  promisor,  and 
whether  the  obligee  so  treated  his  prom- 
ise, and,  relying  thereon,  extended  to  him  the 
original  credit.  As  a  guide  for  properly 
determining  this  question. — the  intention  of 
the  partieit, — the  following  principles  are 
established   by   the   weight  of  authority. 

An  oral,  ctmtemporaneous,  unconditional 
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plied  in  determining  the  intention  of  the 
parties.  While  either  of  these  principles, 
if  unconditional  and  unqualified  by  any 
other  facts  or  circumstances  which  tend 
to  rebut  the  presumption  arising  there- 
from, will  control,  yet,  if  the  surrounding 
facts  and  circumstances  do  raise  an  infer- 
ence as  to  the  intention  of  the  parties  con- 
trary thereto,  it  then  becomes  a  matter  for 
the  determination  of  a  court  or  jury  as  to 
what  the  real  intention  of  the  parties  to 
the  transaction  was.  So  that,  while  these 
two  principles  are  often  treated  and  re- 
garded as  conclusive  tests  by  which  to  de- 
termine the  liability  of  the  promisor,  yet 
they  should  not  be  so  treated,  and  are 
not  so  treated,  by  the  weight  of  authority, 
if  other  facts  and  circumstances  of  the 
transaction  show  an  intention  of  the  parties 
to  the  contrary.  Thus,  the  form  of  ex- 
pression employed  in  making  a  promise  is 
entitled  to,  and  receives,  great  weight  in 
determining  whether  the  parties  intended 
by  the  promise  to  create  an  original  ob- 
ligation or  a  collateral  one,  depending  upon 
whether  or  not  the  debtor  performed  the 
consideration  of  his  contract.    Usually  th« 
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language  employed  will  be  construed  in  ac- 
cordance with  the  well-known  and  usual 
meaning  of  the  words  used,  in  order  to 
arrive  at  the  intention  of  the  parties,  un- 
less other  facts  and  circumstances  of  the 
transaction  clearly  show  that  the  parties, 
in  making  use  of  the  form  of  promise  they 
did,  used  it  in  a  sense  different  from  that 
in  which  it  is  commonly  used. 

Thus,  ordinarily,  a  promise  by  a  third 
person  to  a  seller,  that,  if  he  would  sell 
the  buyer  certain  goods,  he  would  see  that 
he  received  his  pay,  or  other  language  of 
similar  purport,  standing  alone  and  un- 
controlled by  any  other  facts  in  the  trans- 
action showing  a  contrary  intent,  implies 
that  someone  else  is  obligated  as  an  origi- 
nal obligor,  and  that  the  promisor  intends 
merely  to  render  himself  liable  in  the  event 
that  the  original  obligor  does  not  carry 
out  his  agreement;  but  if  it  appears  from 
other  facts  and  circumstances  of  the  trans- 
action that  the  intention  of  the  promisor 
in  making  the  promise  was  to  bind  ihimself 
primarily,    such    a    construction    will    be 

S laced  upon  his  promise,  and  he  will  be 
eld  as  an  original  promisor. 

So,  while  a  conditional  promise  to  pay  if 
another  does  not  clearly  indicates  that 
someone  other  than  the  promisor  is  origi- 
nally liable,  and  it  will  be  treated  as  a 
collateral,  rather  than  as  an  original,  un- 
dertaking, yet,  if  it  appears,  from  the  sur- 
rounding facts  and  circumstances,  that  the 
promisor  intended,  by  the  use  of  such  lan- 
guage, to  create  an  original  obligation 
rather  than  a  promise  to  answer  for  the 
debt  or  default  of  another,  it  will  be  con- 
strued to  be  an  original,  rather  than  a 
conditional,  promise,  even  though  the  usual 
and  ordinary  meaning  of  the  words  import 
a  contrary  meaning.  Ordinarily,  however, 
such  language  is  very  strong  evidence  that 
it  is  used  in  a  collateral  sense;  but  if  it 
be  used  by  one  who  is  interested  in  the 
performance  of  the  contract,  and  to  induce 
the  performance  by  a  party  thereto  when 
performance  has  been  refused  because  of 
a  doubt  as  to  the  credit  of  the  other 
party  to  the  contratt,  and,  in  reliance  upon 
the  promise,  the  contract  is  performed,  and 
the  credit  is  extended  exclusively  to  the 
promisor,  he  will  be  held  to  have  made  an 
original  promise.  So,  if  he  makes  a  prom- 
ise using  this  form  of  expression  to  induce 
the  performance  of  a  contract  as  to  which 
he  is  primarily  liable  in  the  first  instance, 
the  promise  is  an  original  one,  and  need 
not  be  in  writing. 

The  same  doctrine  has  also  been  applied 
to  other  language,  such  as  a  promise  to 
become  surety  for,  and  to  guarantee  the 
payment  of,  the  debt  of  another,  created 
contemporaneously  with  the  promise;  and 
while  such  a  promise  will  ordinarily  be 
construed  to  be  collateral  and  void  under 
the  statute  of  frauds  if  not  in  writing,  yet 
it  may  be  construed  to  be  an  original  prom- 
ise if  other  facts  and  circumstances  in  the 
case  show  that  it  was  the  intention  of  the 
pnrtic?  to  crcale  an  original  obligation. 

Another  form  of  expression  very  fre- 
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quently  used  in  agreeing  to  carry  out  the 
terms  of  a  contract,  the  benefit  of  which 
inures  to  another,  is  a  promise  to  be  re- 
sponsible for  the  carrying  out  of  the  con- 
ditions of  the  contract.  Such  a  promise,  if 
unqualified  and  unconditional,  is  equivalent 
to  a  direct  and  original  promise  to  pay. 
But,  aa  in  the  preceding  promise,  if  other 
facts  and  circumstances  exist  which  show 
that  credit  waa  not  exclusively  extended 
to  the  promisor  in  the  first  instance,  but 
he  was  regarded  as  surety,  the  natural  im- 
port of  the  language  will  be  controlled  by' 
the  evidence  indicating  a  contrary  inten- 
tion on  the  part  of  the  parties,  and  the 
promise  will  accordingly  be  construed  to  be 
a  collateral  one. 

One  of  the  most  important  matters  to  be 
considered  in  arriving  at  the  intention  of 
the  parties,  other  than  the  form  of  ex- 
pression used  by  them  in  making  the 
promise,  is  whether  or  not  the  promisor 
was  interested  in  the  performance  of  the 
contract.  While  the  fact  that  he  is  inter- 
ested in  carrying  out  the  contract,  to  in- 
duce which  his  promise  is  made,  is  not.  in 
and  of  itself,  sufficient  to  cause  his  prom- 
ise to  be  construed  to  be  an  original  one. 
it  is,  however,  given  great  weight,  and  in 
some  jurisdictions  it  is  apparently  con- 
clusive, unless  rebutted  by  evidence  show- 
ing that  credit  was  actually  given  to  the 
debtor  rather  than  to  the  promisor.  Usually 
the  fact  of  interest  connected  with  such 
a  promise  as,  "I'll  see  you  paid,"  or  words 
to  like  effect,  will  be  sufficient,  to  jiistify 
a  court  or  jury  in  treating  it  as  an  original 
promise;  but,  if  the  form  of  expression  em- 
ployed in  the  promise  is  conditional,  'as, 
to  pay  if  the  debtor  does  not,  such  lan- 
guage may  serve  to  rebut  the  presumption 
arising  from  the  interest  of  the  promisor  in 
the  carrying  out  of  the  terms  of  the  con- 
tract, and  it  will  be  treated  as  a  collateral 
promise.  But,  aa  already  stated,  if  the  evi- 
dence not  only  shows  the  interest  of  the 
promisor  in  the  carrying  out  of  the  con- 
tract, but  also  shows  that  the  promisee 
had  actually  refused  to  carry  out  the  con- 
tract, because  of  a  doubt  as  to  the  credit 
of  the  other  party  thereto,  and  only  per- 
formed it  because  of  the  promise,  and  upon 
the  sole  credit  of  the  promisor,  these  facts 
are  sufficient  to  justify  a  court  or  jury  in 
construing  the  promise  to  be  an  original 
one,  no  matter  what  form  of  expression 
may  have  been  employed  in  making  the 
promise. 

As  already  shown  by  the  cases  herein 
cited,  the  same  result  is  reached  in  Michi- 
gan and  some  other  jurisdictions  by  hold- 
ing that  a  promise  made  under  such  eir- 
cunistances  is  an  independent  promise,  not 
connected  with  the  original  promise,  and 
therefore  valid  within  the  principles  relat- 
ing to  an  absolute  and  imconditional  prom- 
ise to  pay. 

Another  circumstance  to  which  consider- 
able weight  is  attached  in  arriving  at  the 
intention  of  the  parties  is  where  the  prom- 
isor makes  a  contemporaneous  oral  prom- 
ise to  answer  for  the  debt,  default,  or  mis- 
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carriage  of  another  out  of  money  in  his 
hands  belonging  to  the  person  for  whose 
debt,  default,  or  inis«arriage  he  is  answer- 
ing. The  fact  that  the  promisor  is  agree- 
ing to  pay  out  of  moneys  in  his  hands 
raises  the  presumption  that  he  intends  to 
be  bound  originally,  as  well  as  the  i>re- 
Bumption  that  the  promisee  looks  to  nim 
as  the  original  promisor,  and  does  not  ex- 
tend any  credit  to  the  debtor,  intending 
to  look  in  the  first  instance  to  money  in 
the  hands  of  the  pmobor.  Like  other 
presumptions,  however,  this  presumption 
may  be  rebutted  by  evidence  showing  a 
contrary  intention  on  the  part  of  the  prom- 
isee, such  as,  for  instance,  the  commence- 
ment of  proceedings  against  the  original 
debtor  for  the  enforcement  of  the  obliga- 
tion of  the  contract,  or  other  circumstances 
which  may  show  that  credit  wm  really 
extended  to  the  debtor  as  the  original  prom- 
isor. 

A  very  strong  piece  of  evidence  against 
the  promisee  in  an  action  by  him  to  hold 
the  promisor  on  his  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  an- 
other, is  the  fact  that  the  promisee  has 
kept  a  book  account  of  the  transaction,  and 
has  therein  charged  the  account  to  the 
debtor  rather  than  to  the  promisor,  or  has 
cliarged  the  account  to  the  debtor  as  the 
original  debtor,  and  to  the  promisor  as  his 
surety  merely.  While  this  is  strong  evi- 
dence' that  the  promisee  did  not  intend  to 
look  to  the  promisor  in  the  first  instance 
for  payment,  but  rather  intended  to  look 
to  him  as  a  surety,  yet  it  may  be  rebutted 
by  explanation,  such  as  of  custom  or  usage 
to  make  a  charge  in  that  way,  even  though 
credit  was  originally  given  to  the  promisor, 
or  that  the  charge  was  made  in  this  man- 
ner at  the  request  of  the  promisor. 

Usually  the  whole  question  as  to  the  in- 
tention of  the  parties  in  making  such  a 
promise  is  one  of  fact,  which  should  be 
submitted  to  the  jury  for  their  determina- 
tion. While  it  has  not  been  the  purpose  of 
this  note  specifically  to  treat  the  question 
as  to  when  the  question  of  intent  in  mak- 
ing a  promise  should  be  submitted  to  the 
jury,  yet  attention  has  been  called  through- 
out the  note  to  such  cases  as  have  con- 
sidered it. 

It  has  been  attempted  in  this  review  of 
the  question  to  evolve  such  principles  as 
have  been  fairly  established  by  the  deci- 
sions of  the  courts  of  the  different  juris- 
dictions. These  principles  may  be  fairly 
said  to  be  established,  although  in  many 
eases  not  applied.  In  such  cases,  however, 
if  it  does  not  appear  that  the  court  was 
asked  to  apply  such  a  principle,  its  deci- 
sion cannot  be  said  to  detract  from  the 
weight  to  which  those  decisions  are  en- 
titled which  have  specifically  passed  upon 
the  question  and  determined  the  intention 
of  the  parties  in  the  light  of  all  the  sur- 
rounding facts  and  circumstances. 

In  passinpr.  it  is  worthy  of  note  that  but 
few  canea  have  applied  the  doctrine  of 
Maxkis  v.  Jones,  that,  if  thp  party  to  the 
contract,  for  whose  debt,  default,  or  mis- 
15L.R..V(N.8.) 


carriage  another  answers,  is  not  released 
from  all  liability  thereon,  the  promise  of 
another  to  answer  therefor  is,  as  a  matter 
of  law,  collateral  thereto.  Ordinarily  this 
fact  should  only  be  considered  in  connec- 
tion with  the  other  surrounding  facts  and 
circumstances  in  determining  to  whom 
credit  was  given  in  the  first  instance.  A 
party  might  be  liable  upon  a  contract  as 
was  the  vendee  in  Mai^kin  v.  Jones,  and 
yet  credit  actually  be  extended  to  another 
as  an  original  promisor,  and  to  whom  the 
promisee  intended  to  look  in  the  first  in- 
stance for  the  carrying  out  of  the  obliga- 
tion assumed  in  the  contract.  This  would 
be  a  fair  conclusion  to  arrive  at  from  the 
facts  as  set  out  in  the  opinion  in  Mankin 
V.  Jones.  In  such  a  case,  the  intention  of 
the  parties  should  be  the  test,  and  should 
not  be  displaced  by  a  rigid  rule  that,  if  the 
one  for  whose  debt,  default,  or  miscarriage 
another  answers  was  not  released  from  all 
liability,  the  conclusive  presumption  would 
be  indulged  in  that  the  promise  of  another 
is  collateral  thereto. 


WYOMING  SUPKKMB  COURT. 

FAY  HOVEY 

V. 

JESSE  A.  SHEFFNER,  Sheriff  of  Natron* 
County. 

(—  Wyo.  — ,  93  Pac.  305.) 

Habeas    corpus  —  Illegal    discharge    o( 
Jury  ^  former  Jeopardy. 

The  discharge  of  a  jury  in  a  criminal 
case  on  Sunday,  if  unlawful,  and  thereby 
equivalent  to  an  acquittal,  will  not  entitle 
the  defendant,  afterwards  committed  on  a 
judicial  day  for  further  trial,  to  discharge 
on  habeas  corpus,  since  the  unlawful  dis- 
charge of  the  jury  does  not  devest  the  trial 
court,  where  the  question  of  former  jeopardy 
must  be  determined,  of  jurisdiction. 

(January  20,  1908.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  the  discharge  of  petition- 
er from  custody  to  which  she  had  been  com- 
mitted on  a  criminal  charge.    Denied. 
The  facts  are  stated  in  the  opinion. 
Mr.  IVed  I>.  Hammond  for  plaintiff. 
Mr.   W.   E.   Mullen,   Attorney   General, 
for  defendant: 

Prior   to   the   6th   century   the   Christian 


Case  Note.  —  Right  to  have  claim  of 
former  jeopardy  detennined  in  ha- 
beas corpus  proceeding. 

In  addition  to  the  eases  suflBciently  set 
out  upon  this  question  in  the  opinion  in 
HovEY  v.  SiiKKFNEB.  the  following  have 
been  foimd.  all  of  which  support  the  propo- 
sition that,  for  the  purpose  of  discharging 
the  applicant,  the  court  will  not,  on  habeas 
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courts  were  open  to  litigants,  and  judicial 
business  was  transacted,  on  Sunday. 

Parson  v.  Lindsay,  41  Kan.  336,  3  L.R~A. 
658,  13  Am.  St.  Rep.  290,  21  Pac.  227; 
Hauswirth  v.  Sullivan,  6  Mont.  203,  9  Pac. 
798;  20  Enc.  PI.  ft  Pr.  p.  1190. 

The  transaction  of  some  judicial  business 
on  Sunday  is  valid. 

People  ex  rel.  Price  ▼.  Warden,  73  App. 
Div.  174,  76  N.  Y.  Supp.  728;  SUte  v. 
Straub,  16  Wash.  Ill,  47  Pac.  227;  State 
V.  Rover,  13  Nct.  23;  McCorkle  v.  State, 
14  Ind.  39;  People  v.  Lightner,  49  Cal.  226; 
Reid  V.  State,  53  Ala.  402,  26  Am.  Rep.  627 ; 
People  V.  Soto,  65  Cal.  621,  4  Pac.  664;  Bla- 
ney  v.  State,  74  Md.  157,  21  Atl.  647;  Greer 
V.  Canfield.  38  Neb.  169,  56  N.  W.  883; 
Pearson  v.  The  Alsalfa,  44  Fed.  358 ;  Adams 
T.  Dohrmann,  63  Cal.  417 ;  Jones  v.  Bowman, 
10  Wyo.  52,  65  Pac.  1002. 

The  supreme  court  cannot  pass  upon  the 
question  of  former  jeopardy,  upon  a  peti- 
tion for  habeas  corpus. 

Steiner  v.  Kerton,  6  Wash.  23,  32  Pac. 
1063;  Pitner  v.  State,  44  Tex.  578;  Re  Mau- 
glian,  6  Utah,  167,  21  Pac.  1088;  Re  Barton, 
«  Ltah,  264,  21  Pac.  998 ;  Younger  v.  Hem, 
12  Wyo.  289,  109  Am.  St.  Rep.  986,  76  Pac. 
443. 

Potter,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

A  writ  of  habeas  corpus  was  issued  in  this 
caM:  by  order  of  the  chief  justice,  and  made 
returnable  before  the  court,  upon  the  peti- 
tion of  Fay  Hovey,  alleging  that  she  is  un- 
lawfully imprisoned  and  restrained  of  her 
liberty  at  the  town  of  Casper,  in  Natrona 
county,  in  this  state,  by  Jesse  A.  Sheffner, 
sheriff  of  said  county,  under  an  order  and 
commitment  of  the  district  court  sitting  in 
and  for  said  county,  made  and  entered  No- 
vonilier  21,  1907,  which  order,  by  reason  of 
certain  facts  set  out  in  the  petition,  pres- 
ently to  be  stated,  is  alleged  to  be  insuf- 
ficient to  justify  the  imprisonment  com- 
plained of.  The  sheriff's  answer  and  re- 
turn admits  the  imprisonment  and  restraint 
of  plaintiff,  but  denies  its  alleged  illegality, 
and  sets  out  a  certified  copy  of  the  order 
aforesaid  as  his  authority  in  the  premises. 
It  appears  from  the  pleadings:     That,  on 


the  7th  day  of  November,  1907,  one  of  the 
regular  days  of  the  July  term  of  said  dis- 
trict court,  the  plaintiff  was  placed  on  trial, 
after  a  plea  of  not  guilty,  upon  an  informa- 
tion filed  by  the  prosecuting  attorney  of 
Natrona  county  charging  her  with  the  stat- 
utory offense  of  enticing  a  female  of  good 
repute  and  chastity  into  a  bouse  of  ill  fame 
for  the  purpose  of  prostitution.  That  a  jury 
was  impaneled  and  sworn  upon  said  trial, 
to  whom,  after  the  introduction  of  evidence, 
arguments  of  counsel,  and  instructions  of 
the  court,  the  cause  was  submitted  on  Satur- 
day, November  9,  1907,  and  they  thereupon 
retired  to  deliberate  upon  their  verdict. 
That,  on  the  following  day  (Sunday),  No- 
vember 10,  1907,  at  the  hour  of  10  o'clock 
in  the  forenoon,  the  presiding  judge  of  said 
court  convened  the  same  in  session,  the  clerk 
and  sheriff  being  present,  as  also  the  plain- 
tiff here,  who  was  defendant  in  said  cause, 
and  the  attorneys  for  the  state;  whereupon 
the  jury  aforesaid  was  called  into  the  pres- 
ence of  the  court,  and  upon  inquiry  by  the 
court  reported  that  they  were  unable  to 
agree,  and  that  there  was  no  probability  of 
their  agreeing  or  rendering  a  verdict,  and 
asked  to  be  discharged  from  a  further  con- 
sideration of  the  case.  Thereupon  on  said 
day  they  were  discharged  by  the  court,  and 
an  order  was  then  made  and  entered  of  that 
date  reciting  the  report  of  the  jury,  and 
that,  "it  thereupon  appearing  to  the  court 
that  the  jury  cannot  agree,  and  that  there 
is  no  probability  of  their  agreeing,  and  that 
they  are  unable  to  agree  upon  a  verdict, 
and  for  these  reasons,  it  is  ordered  that  the 
said  jury  be  discharged  from  a  further  con- 
sideration of  the  case."  It  further  appears 
that  thereafter  at  the  same  term,  vv:.,  No- 
vember 21,  1907,  the  following  order,  which 
constitutes  the  authority  for  the  imprison- 
ment complained  of,  was  made  and  entered 
by  said  court  in  the  cause  aforesaid  (omit- 
ting the  title  and  caption ) :  "This  cause 
coming  on  to  be  heard  regularly  on  the 
special  plea  in  bar  heretofore  filed  by  the 
defendant.  Fay  Hovey,  and  the  same  having 
been  argued  by  counsel,  and  fully  considered 
by  the  court,  it  is,  this  21st  day  of  Novem- 
ber, 1907,  by  the  court,  ordered,  adjudged, 
and  decreed  that  the  special  plea  in  bar  of 


corpus,  consider  the  sufliciency  of  facts  re- 
lied on  as  evidencing  former  jeopardy,  since 
former  jeopardy  is  a  matter  which  should 
be  specially  pleaded  in  the  court  having  ju- 
risdiction of  the  second  or  last  prosecution: 
Re  B<^rt,  2  Sawy.  396,  Fed.  Cas.  No.  1,596; 
State  v.  Sistrunk,  138  Ala.  68,  35  So.  39; 
Kv  parte  Barnett,  51  Ark.  215,  10  S.  W. 
40-2:  Re  Collins,  151  Cal.  340,  90  Pac.  827; 
Ke  Miller,  7  Kan.  App.  686.  61  Pac.  922; 
State  ex  rel.  Williamo  v.  Klock.  45  La. 
Ann.  316,  12  So.  307;  Re  Courtney, 
15  L.R.A.(N.S.) 


40  La.  Ann.  685,  21  So.  729;  People  ▼.  Ru- 
loff,  3  Park.  Crim.  Rep.  126;  Brill  v.  State,  1 
Tex.  App.  162;  Griffin  v.  State.  5  Tex.  App. 
457;  Re  Maughan,  6  Utah,  167,  21  Pae. 
1088;  Re  Barton,  6  Utah,  264,  21  Pac.  998. 
It  should  be  observed  that  in  both  tha 
Snow  and  Nielson  Cases  cited  in  Hovkt  t. 
RiiEFFNBR,  the  defendant  upon  his  second 
trial  actually  pleaded  a  former  conviction 
for  the  same  identical  offense,  the  truth  of 
which  plea  was  admitted  by  demurrer  to  tii* 
same. 
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the  defendant,  Fmy  Hovey,  be  and  the  tame 
ia  hereby  denied  and  overruled,  to  which  de- 
nial and  overruling  of  the  court  of  said  plea 
in  bar  the  defendant  here  and  now  excepts, 
and,  the  court  being  unable  to  retry  said 
cause  a*-  this  present  (July  term,  a.  d. 
1907 )  term,  it  is,  by  the  court,  ordered  that 
the  said  cause  be  and  the  same  is  hereby 
continued  until  the  next  regular  term  of 
this  court,  the  January,  a.  o.  1908,  term; 
and  it  is  further  ordered  that  the  bond  in 
this  cause  shall  be  and  hereby  is  fixed  at 
the  sum  of  $300  for  the  appearance  of  said 
defendant,  Kay  Hovey,  before  this  court  on 
the  first  day  of  the  regular  January,  1908, 
term  thereof  at  10  o'clock  ▲.  m.,  and  there 
to  remain  and  not  depart  without  leave  of 
court,  and  to  abide  the  judgment  and  order 
of  the  court;  and  it  is  further  ordered  that 
the  sherifT  of  Natrona  county,  Wyoming, 
be  and  he  ia  hereby  commanded  to  receive 
and  safely  keep  the  said  Fay  Hovey  and  her, 
the  said  Fay  Hovey,  to  safely  keep  and  im- 
prison in  the  jail  of  said  Natrona  county 
until  she,  the  said  Fay  Hovey,  be  discharged 
by  due  process  of  law;  and  a  certified  copy 
of  this  order  shall  be  the  authority  of  said 
sheriff  of  Natrona  county.  To  each  and 
every  part  of  this  order  the  defendant  now 
and  here  excepts.  Done  in  open  court  this 
21st  day  of  November,  1907." 

Upon  the  ground  that  the  discharge  of  the 
jury  was  unlawful  and  void,  for  the  reason 
that  it  occurred  on  Sunday,  an  alleged  non- 
judicial day,  and  witnout  the  consent  of 
plaintiff,  or  a  waiver  by  her  of  any  of  her 
rights,  it  is  alleged  that  it  operated  as  an 
acquittal;  and  that,  as  a  result  of  the  pro- 
ceedings, the  plaintiff  has  been  placed  in 
jeopardy  for  said  offense.  The  defendant 
admits,  by  his  answer  and  return,  the  dis- 
charge of  the  jury  on  Sunday,  but  denies 
that  it  was  a  nonjudicial  day,  and  alleges 
that  the  jury  was  discharged  because  of  dis- 
agreement. He  further  alleges  that  one  of 
the  jurors  named  in  the  answer  was  not  a 
citizen  of  the  United  States,  a  fact  not 
known  to  the  prosecuting  attorney  at  the 
time  of  the  impaneling  and  swearing  of  the 
jury,  and  which  could  not  then  have  been 
ascertained  by  the  exercise  of  ordinary  dili- 
gence, for  which  reason  it  is  alleged  that 
the  jury  was  not  competent  and  was  not  reg- 
ularly and  legally  impaneled  to  try  the 
cause.  Plaintiff  filed  a  reply  admitting  that 
the  juror  named  was  not  a  citizen  of  the 
United  States,  but  alleging  that  such  dis- 
qualification was  known  to  this  plaintiff  at 
the  time,  and  that,  being  satisfied  with  him 
as  a  juror,  she  accepted  him  as  such,  and 
considers  that  she  thereby  waived  her  right 
to  object  to  him.  The  cause  has  been  heard 
by  the  court  upon  the  pleadings  and  certain 
papers  offered  by  the  defendant  as  evidence 
IS  L.IUL(N.S.) 


for  the  purpose  of  establishing  his  allega- 
tion as  to  the  disqualification  aforesaid  of 
one  of  the  jurors. 

We  are  not  advised  by  the  record  in  this 
proceeding  as  to  the  ground  or  substance  of 
the  special  plea  in  bar,  which  appears  to 
have  been  overruled  by  the  order  commit- 
ting the  petitioner,  or  the  time  when  it  was 
filed.  The  strong  inference,  perhaps,  may 
be  that  it  was  filed  after  the  discharge  of 
the  jury,  and  that  it  was  based  upon  the 
ground  that  such  discharge  was  illegal  and 
void  and  the  proceedings  therefore  tanta- 
mount to  a  verdict  of  acquittal,  entitling 
the  accused  to  set  up  the  defense  of  former 
jeopardy  or  acquittal  to  a  second  trial  upon 
the  information  or  for  the  same  offense. 
At  any  rate,  the  only  ground  urged  here  for 
the  plaintiff's  discharge  upon  habeas  corpus 
is  that,  by  reason  of  the  proceedings  upon 
her  trial,  she  has  been  once  placed  in  jeop- 
ardy, and  that  a  second  trial  would  violate 
the  provision  of  the  state  Constitution  that 
a  person  shall  not  be  twice  put  in  jeopardy 
for  the  same  offense.  Const,  art.  1,  {  11.  It 
is  urged  that  at  common  -law  Sunday  is  dies  . 
non  jurisdicug,  and,  though  there  is  no  local 
statute  expressly  prohibiting  the  sitting  of 
the  court  or  the  transaction  of  judicial  busi- 
ness on  that  day,  that  the  common  law  in 
that  respect  is  in  force  in  this  state,  since, 
by  statute,  the  common  law  of  England  has 
been  adopted  so  far  as  the  same  is  of  a  gen- 
eral nature,  and  not  inapplicable  nor  incon- 
sistent with  the  laws  of  the  state.  Rev. 
SUt.  1899,  S  2096.  It  is  conceded  that, 
even  at  common  law,  it  is  competent  to  re- 
ceive a  verdict  on  Sunday;  but  it  is  said  to 
have  been  so  declared  for  the  sole  rea- 
son that  such  a  proceeding  is  merely  min- 
isterial; and  it  is  contended  that  the  dis- 
charge of  a  jury  for  disagreement  requires 
a  judicial  determination  that  they  have  de- 
liberated a  reasonable  time  so  as  to  author- 
ize a  discharge,  and  that  there  is  no  proba- 
bility of  an  agreement,  and  therefore  as  a 
judicial  act  is  illegal  when  performed  on  a 
nonjudicial  day.  With  that  proposition  as 
a  basis,  it  is  contended  that  the  illegal  dis- 
charge of  the  jury  without  a  verdict  oper- 
ated as  an  acquittal  of  the  plaintiff,  and 
that,  since  she  cannot  legally  be  again  placed 
in  jeopardy,  she  is  entitled  to  be  discharged. 
On  the  other  hand,  while  it  is  conceded  that 
at  common  law  Sunday  is  a  nonjudicial 
day,  it  is  argued  that  the  purpose  of  the 
day  is  far  better  subserved  by  discharging 
a  jury  unable  to  agree  instead  of  keeping 
them  together  throughout  the  day  and  un- 
til Monday  morning,  and  that  the  act  may 
well  be  regarded  as  a  necessity,  and  upheld 
on  that  ground.  It  is  further  contended 
that  the  district  courts  are  authorized  to 
sit  on  Sunday,  and  to  discharge  a  jury  on 
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that  day  for  disagreement,  by  virtue  of  the 
sUtute  of  1895  (Rev.  Stat.  1899,  t  3612), 
which  provides  that,  in  addition  to  the  reg- 
ular terms  fixed  by  law,  "each  district  court 
shall  be  open  at  all  times  for  the  transac- 
tion of  business  in  the  entry  of  judgments, 
decrees,  orders  of  course,  and  such  other 
orders  as  have  been  made  or  granted  by  the 
district  court,  or  any  judge  thereof,  and  for 
the  hearing  and  determination  of  all  mat- 
ters brought  before  the  court  or  judge,  ex- 
cept the  trial  of  issues  of  fact."  Counsel 
for  plaintiff  insists  that  the  expression  "at 
all  times"  in  said  statute  has  reference  only 
to  days  in  vacation  or  recess  upon  which  a 
court  may  lawfully  sit  and  transact  judicial 
business,  and  does  not  necessarily  include 
Sunday  or  other  nonjudicial  days.  It  is 
argued  that  a  clear  and  unequivocal  stat- 
ute to  the  contrary  is  required  to  overthrow 
the  common-law  principle  prohibiting  the 
transaction  of  judicial  business  on  Sunday, 
and  that  the  statute  aforesaid  is  reasonably 
capable  of  a  construction  not  interfering 
with  that  principle. 

The  question  thus  sought  to  be  presented 
is  an  important  one.  If  the  propositions  re- 
lied on  by  plaintiff  are  sound,  and  should 
be  disregarded  by  the  district  court,  and 
the  plaintiflT  compelled  aj^ainst  her  objection 
to  undergo  another  trial,  notwithstanding 
that  she  has  been  once  in  jeopardy  for  the 
same  offense,  or  that  in  legal  effect  the  re- 
sult of  the  former  trial  was  equivalent  to 
an  acquittal,  an  error  will  be  committed. 
And  if,  as  we  suppose,  the  overruled  plea 
in  bar  set  up  the  facts  here  alleged,  the  or- 
der denying  it  and  committing  the  plaintiff 
may  have  been  erroneous.  The  question  here 
upon  habeas  corpus,  however,  is  not  whether 
error  has  been  or  may  be  committed  by  the 
district  court,  but  whether,  in  committing 
the  plaintiff  to  the  custody  of  the  sheriff  to 
await  another  trial,  the  court  has  exceeded 
its  jurisdiction.  In  this  proceeding  we  are 
not  concerned  with  mere  errors  of  law  not 
affecting  the  jurisdiction  of  the  court  to 
make  the  order  under  which  the  plaintiff  is 
held;  nor  is  it  material  here  whether  the 
discharge  of  the  jury  was  a  void  act  or 
not,  unless,  if  held  to  have  been  illegal,  it 
devested  the  court  of  jurisdiction  to  proceed 
further  in  the  cause.  And,  upon  this  point, 
it  is  contended  on  behalf  of  defendant  that 
the  court  retained  jurisdiction,  and  that 
habeas  corpus  is  not  the  appropriate  rem- 
edy for  the  determination  of  the  question 
of  former  jeopardy.  That  the  writ  of  ha- 
beas corpus  is  not  endowed  with  the  func- 
tions of  a  writ  of  error  or  other  proceeding 
for  the  review  and  correction  of  errors  is  an 
elementary  rule,  and  has  many  times  been 
asserted  by  this  court.  Kingen  v.  KoUcy.  3 
Wyo.  500,  15  L.R.A.  177,  28  Pac.  36  j  Re 
15  L.R.A.(N.S.) 


McDonald,  4  Wyo.  160,  33  Pac.  18:  Mis- 
kimmins  v.  Shaver,  8  Wyo.  408,  49  L.R.A. 
831,  68  Pac.  411;  Fisher  v.  McDanicl.  9 
Wyo.  457,  87  Am.  St.  Rep.  971,  64  Pac 
1056;  Younger  v.  Hehn,  12  Wyo.  289,  109 
Am.  St.  Rep.  986,  75  Pac.  443;  Hollibaugh  v. 
Hehn,  13  Wyo.  2B9,  70  Pac.  1044.  Hence, 
authority  to  issue  the  writ  and  determine 
the  legality  of  a  particular  imprisonment 
thereon  is  frequently,  if  not  usually,  con- 
ferred equally  upon  courts  of  different 
grades  and  the  judges  thereof,  without  re- 
gard to  the  appellate  jurisdiction  of  such 
courts.  In  this  state,  the  power  is  vested 
concurrently  in  the  district  and  supreme 
courts  and  the  judges  thereof;  and  the  right 
to  entertain  an  application  for  the  writ 
is  not  made  to  depend  upon  appellate  or 
revisory  authority  over  the  judgment,  or- 
der, or  process  by  which  the  applicant  may 
be  restrained.  The  writ  brings  up  the  body 
of  the  prisoner,  and  the  cause  of  his  com- 
mitment, but  not  the  record  of  the  judicial 
proceeding,  if  any,  wherein  the  commitment 
has  occurred.  The  strictly  appellate  or  re- 
visory jurisdiction  of  this  court  is  not  in- 
voked, therefore,  through  the  institution  of 
an  original  proceeding  by  a  petition  for  ha- 
beas corpus,  whether  the  .writ  be  ordered  is- 
sued by  the  court  or  by  a  justice  thereof  and 
made  returnable  before  the  court.  Neither 
is  the  writ  of  habeas  corpus  designed  to  in- 
terrupt the  orderly  administration  of  the 
criminal  laws  by  a  competent  court  while 
acting  within  its  jurisdiction.  The  occur- 
rence of  mere  errors  or  irregularities  in  a 
criminal  case  not  affecting  the  jurisdiction 
of  the  trial  court  will  not  authorize  a  dis- 
charge of  the  accused  upon  habeas  corpus. 
Jurisdictional  facts  only  are  to  he  consid- 
ered upon  this  writ  whenever  the  restraint 
complained  of  appears  to  be  under  legal 
process  or  judicial  order.  A  void  process, 
or  a  void  judgment  or  order  of  a  committing 
court,  is  ground  for  the  discharge  of  one 
held  upon  it  in  this  summary  and  collateral 
proceeding,  not  because  of  error  merely,  but 
for  the  reason  that  the  court  has  acted  with- 
out jurisdiction,  or,  having  had  jurisdiction, 
has  either  lost  or  exceeded  it. 

Our  statute  proceeds  upon  this  principle 
in  the  provision  that  "it  is  not  permissible 
to  question  the  correctness  of  the  action  of 
a  grand  jury  in  finding  a  bill  of  indictment, 
or  a  petit  jury  in  the  trial  of  a  cause,  nor 
of  a  court  or  judge  when  acting  within  their 
legitimate  province  and  in  a  lawful  man- 
ner." Rev.  Stat.  1899,  t  5498.  In  the  case 
of  Re  McDonald,  supra.  Chief  Justice  Groes- 
beck,  speaking  for  this  court,  said,  refer- 
ring to  that  statute  in  connection  with  the 
facts  of  the  case,  that  "the  trial  court  un- 
doubtedly acted  within  its  legitimate  prov- 
ince^ for  it  had  juriadietion  of  th«  offenM 
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«nd  of  the  person  of  the  offender;"  and  a 
decision  of  the  Iowa  supreme  court  eonstru- 
ing  the  words  "in  a  lawful  manner"  in  a 
similar  statute  was  quoted  from  with  ap- 
proval. In  effect,  the  decision  thus  approved 
held  that  "manner"  had  reference  to  the 
method  of  acting,  more  than  to  the  degree 
of  perfection  or  correctness  in  the  results 
arrived  at;  so  that  if  a  court  observes  proper 
methods  or  means,  it  maj  be  said  to  be  act- 
ing in  a  lawful  manner,  although  it  may  err 
in  the  application  of  legal  principles  to 
such  an  extent  as  to  involve  reversible  error. 
But  it  was  explained  that  a  court  would 
not  be  regarded  as  having  acted  in  a  lawful 
manner  when  the  judgment  pronounced  is 
absolutely  void,  since  such  a  judgment 
would  have  no  support  in  law.  Eisner  ▼. 
Shrigley,  80  Iowa,  30,  46  N.  W.  393.  This 
court  iats  adopted  the  liberal  view  sustained 
by  the  later  authorities  that  the  jurisdic- 
tional facts  cognizable  on  habeas  corpus  are 
not  alone  those  which  relate  to  jurisdiction 
of  the  subject-matter  and  of  the  person,  but 
as  well  to  jurisdiction  to  render  the  partic- 
ular judgment.  Kingen  v.  Kelley;  Miskim- 
mins  V.  Shaver ;  and  Younger  v.  Hehn, — su- 
pra. In  Kingen  y.  Kelley,  it  was  said: 
"Lack  of  jurisdiction  of  the  subject-matter, 
jurisdiction  of  the  person,  or  jurisdiction 
to  render  the  particular  judgment  assailed, 
seems  to  include  all  cases  which  render  a 
judgment  void  or  subject  to  collateral  at- 
tack in  habeas  corpus."  In  the  Miskimmins 
Case  the  applicant  was  discharged  on  the 
ground  that  the  act  for  which  he  had  been 
committed  as  for  a  contempt  by  a  magis- 
trate holding  a  preliminary  examination  did 
not  constitute  a  contempt  in  law,  and  that 
therefore  the  magistrate  had  been  without 
jurisdiction  to  render  the  particular  judg- 
ment. The  applicant  had  been  committed 
for  a  refusal  to  answer  certain  questions 
propounded  to  him  as  a  witness,  the  ex- 
pressed ground  of  his  refusal  having  been 
that  his  answers  would  tend  to  criminate 
him.  In  Bandy  ▼.  Hehn,  10  Wyo.  167,  67 
Pac.  979,  a  sentence  to  the  penitentiary  as 
for  grand  larceny  upon  an  accepted  plea  of 
guilty  of  petit  larceny  to  an  information 
charging  grand  larceny  was  held  to  have 
been  in  excess  of  jurisdiction,  and  the  appli- 
cant was  discharged.  The  sentence  appeared 
to  have  been  based  upon  the  fact  that  the 
records  of  the  trial  court  disclosed  a  previ- 
ous conviction  of  the  accused  of  petit  lar- 
ceny ;  and,  without  a  charge  having  been  pre- 
ferred of  a  second  offense,  or  a  plea  of  guilty 
thereto,  or  a  regular  conviction  thereof,  the 
eonrt,  upon  the  bare  record  of  such  previ- 
ous conviction,  attempted  to  apply  the  stat- 
ute authorizing  the  punishment  prescribed 
for  grand  larceny  npon  a  second  conviction 
of  petit  larceny.  There  jurisdiction  was 
IS  L.K.A.(N.S.) 


found  wanting  to  render  the  particular 
judgment.  In  the  other  cases  above  cited, 
previously  decided  by  this  court,  questions 
were  considered  connected  with  the  pro- 
cedure of  courts,  and  the  acts  complained  of 
held,  if  objectionable  at  all,  to  have  been 
mere  errors  or  irregularities,  and  not  void 
as  without  jurisdiction,  though  some  of  the 
acta  were  objected  to  on  constitutional 
grounds.  Those  cases  serve  to  illustrate 
the  principle  now  under  discussion,  but  none 
of  them  involved  a  state  of  facts  similar  to 
that  presented  in  this  case. 

We  are  therefore  to  inquire  into  the  legal 
consequences  of  the  wrongful  or  illegal  dis- 
charge without  verdict  of  a  trial  jury  im- 
paneled and  sworn  in  a  criminal  case  to  as- 
certain whether  or  not  the  act  presents  a 
jurisdictional  question,  such  as  would  en- 
title the  accused  to  discharge  from  further 
imprisonment  upon  habeas  corpus,  in  the 
event  that  the  proceeding  in  relation  to  the 
jury  should  be  held  to  have  been  erroneous, 
either  because  improper  under  the  circum- 
stances, or  void  as  beyond  the  lawful  pow- 
ers of  the  court  upon  the  day  of  its  occur- 
rence. At  this  day  it  is  unnecessary  to  cite 
authority  to  sustain  the  right  of  a  trial 
court,  without  prejudicing  a  future  prose- 
cution, to  discharge  a  jury  in  a  criminal 
case,  where  it  appears  that  after  a  reason- 
able time  for  deliberation  has  been  allowed 
a  verdict  has  not  been  agreed  upon,  and 
there  is  no  probability  of  an  agreement.  In 
accordance  with  the  general  rule  upon  that 
subject,  now  well  established  on  the  ground 
of  necessity,  the  Constitution  of  this  state, 
in  the  section  containing  the  provision 
against  a  second  jeopardy,  provides  that,  "if 
the  jury  disagree,  .  .  .  the  accused  shall 
not  be  deemed  to  have  been  in  jeopardy." 
The  statute  moreover  provides  that,  when- 
ever a  jury  shall  be  discharged  after  they 
have  been  kept  so  long  together  that  there 
is  no  probability  of  agreeing,  the  court  shall, 
upon  directing  the  discharge,  order  the  rea- 
sons therefor  to  be  entered  on  the  journal, 
and  such  discharge  shall  be  without  preju- 
dice to  the  prosecution.  Rev.  Stat.  1899, 
(  5386.  It  may  be  conceded  that  the  im- 
proper discharge  of  a  jury  in  a  criminal 
trial  after  the  commencement  of  jeopardy 
will  render  the  proceedings  equivalent  to  a 
verdict  of  acquittal,  so  far  as  such  a  verdict 
will  constitute  a  good  defense  in  bar  of  a 
subsequent  trial  for  the  same  offense,  either 
upon  the  same  or  another  indictment  or  in- 
formation; and  perhaps  also  entitle  the  ac- 
cused to  a  judgment  of  acquittal  and  dis- 
charge upon  the  same  information  upon  mo- 
tion in  the  trial  court.  When  a  criminal 
trial  has  reached  the  stage  where  jeopardy 
has  commenced,  and  the  jury  Is  discharged 
without  the   consent  of   the   defendant  on 
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trial,  without  some  recognized  necessity,  or 
reason  authorized  by  law,  it  may  well  be 
held,  as  it  generally  is,  since  the  right  of 
the  accused  to  a  verdict  at  the  hands  of  the 
jury  has  been  rendered  impossible  without 
fault  on  hia  part,  through  the  erroneous 
act  of  the  court,  that  he  may  demand  that 
the  result  be  regarded  as  an  acquittal,  and 
he  will  be  protected  by  the  rule  forbidding 
a  second  jeopardy.  And  manifestly  the 
same  situation  arises  upon  a  discharge  of 
the  jury,  though  for  a  lawful  cause,  at  a 
time  or  on  a  day  when  the  court  is  without 
power  to  sit  or  make  an  order  discharging 
them.  It  does  not  follow,  however,  that  the 
erroneous  or  void  discharge  of  the  jury,  and 
the  advantage  thereby  aflTorded  to  the  ac- 
cused, will  deprive  the  court  of  further  ju- 
risdiction in  the  case  or  upon  another  in- 
formation or  indictment  for  the  same  of- 
fense. It  is  true  that  the  facts  may  fur- 
nish the  accused  with  a  good  defense  on 
the  gfround  of  former  jeopardy  j  but  whether 
they  amount  to  a  sufficient  defense  or  not, 
either  as  a  matter  of  law  or  of  fact,  is  to 
be  determined  in  the  manner  provided  by 
law,  the  same  as  any  other  defense.  The  fact 
that  the  defense  is  based  upon  an  immunity 
granted  by  the  Constitution  offers  no  valid 
objection  to  the  court's  jurisdiction  to  hear 
it  and  determine  upon  its  sufficiency ;  nor  is 
the  opportunity  offered  to  pass  upon  the 
matter  incorrectly  a  ground  for  denying 
jurisdiction.  The  Constitution  gives  an  ac- 
cused the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  to  have 
a  copy  thereof,  to  be  confronted  with  the 
witnesses  against  him,  to  have  compulsory 
process  for  obtaining  witnesses;  yet  it  is 
apparent  that  neither  the  chance  that  the 
court  wherein  the  prosecution  is  pending 
may  commit  error  in  respect  to  any  of  those 
matters,  or  an  actual  erroneous  ruling  there- 
on, will  usually  affect  the  jurisdiction  of  the 
court.  One  of  the  most  frequent  objections 
in  a  criminal  prosecution  is  the  alleged  in- 
sufficiency of  the  indictment  or  information 
to  apprise  the  accused  of  the  nature  and 
cause  of  the  accusation.  It  is  not,  however, 
generally  suppposed  that  an  adverse  deci- 
sion upon  such  an  objection,  thou$;h  er- 
roneous, takes  away  further  jurisdiction, 
unless  indeed  the  act  sought  to  be  punished 
constitutes  no  crime  or  offense  under  the 
law.  In  Ex  parte  Harding.  120  U.  S.  782, 
30  L.  ed.  824,  7  Sup.  Ct.  Rep.  780,  it  was 
held  that  a  denial  of  the  right  to  have  com- 
pulsory process  for  witnesses  was  not  a 
jurisdictional  objection,  and  this  is  in  har- 
mony with  the  general  run  of  decisions  on 
that  question.  See  also  Re  McKnight  (C. 
0.)  52  Fed.  799. 

The  statute  clearly  contemplates  that  the 
trial  court  has  jurisdiction  to  entertain  and 
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determine  the  plea  of  former  jeopardy.  It 
prescribes  that,  upon  arraignment,  the  ac- 
cused may  offer  a  plea  in  bar  that  he  has 
before  had  judgment  of  acquittal,  or  been 
convicted  or  been  pardoned  for  the  same  of- 
fense, to  which  plea  the  prosecutor  may  re- 
ply that  there  is  no  record  of  such  acquit- 
tal or  conviction,  or  that  there  has  been  no 
pardon;  and  a  trial  of  such  issue  to  a  jury 
if  necessary  is  provided  for.  Rev.  Stat. 
1899,  §  6331.  In  this  case  there  has  been 
no  judgment  of  acquittal,  and  in  such  case, 
where  the  further  proceedings  are  had  upon 
the  same  information  that  was  before  the 
discharged  jury,  as  well  generally  where  the 
accused  is  held  to  answer  upon  a  second  trial 
to  the  same  information,  a  formal  plea  in 
bar  may,  perhaps,  be  unnecessary;  though 
the  usual  practice  we  think  is  even  then  for 
the  accused  to  ask  and  be  granted  a  right 
to  withdraw  his  previous  plea  of  not  guilty 
and  substitute  the  plea  in  bar,  setting  up 
the  facts  deemed  to  constitute  former  jeop- 
ardy. There  is,  however,  authority  denying 
the  necessity  of  the  formal  plea  after  a  dis- 
position of  one  trial  upon  the  same  in- 
formation or  indictment  under  circum- 
stances that  place  the  accused  once  in  jeop- 
ardy. People  V.  Taylor,  117  Mich.  583,  76  N. 
VV.  158;  State  v.  White,  71  Kan.  356,  80  Pac. 
S89.  It  is  so  held  in  the  cases  cited  upon 
the  grotmd  that  the  proceedings  rolled  on  aa 
constituting  the  former  jeopardy  are  before 
the  court  upon  its  own  record  in  the  case, 
and  that,  upon  the  question  being  raised, 
the  court  will  take  cognizance  of  the  facts  so 
disclosed  and  determine  their  proper  legal 
effect.  The  legal  effect  of  an  erroneous  dis- 
charge of  the  jury  without  a  verdict  is  nei- 
ther greater  nor  leas  where  the  act  is  er- 
roneous because  void,  than  where  it  is  er- 
roneous for  any  other  reason,  as,  for  ex- 
ample, where  it  occurs  in  the  enforced  ab- 
sence of  the  defendant,  or  without  allowing 
sufficient  time  for  deliberation,  or  to  accom- 
modate the  prosecution  in  obtaining  absent 
testimony,  if  that  be  not  permitted,  or  upon 
any  ground  not  authorized  by  law.  What- 
ever the  particular  imperfection  in  the  pro- 
ceeding, the  only  result  is  a  condition  pro- 
tecting the  accused  against  further  prosecu- 
tion upon  the  ground  of  former  jeopardy. 
The  most  that  can  be  said  in  any  case  as  to 
the  effect  of  an  improper  discharge  of  a 
duly  sworn  jury  in  a  criminal  case  is  that 
it  is  equivalent  to  a  verdict  of  acquittal, 
thereby  placing  the  accused  within  the  pro- 
tecting clause  of  the  Constitution  when  con- 
fronted with  a  further  prosecution. 

The  order  committing  the  plaintiff  into 
the  custody  of  the  sheriff  was  made  on  a 
lawful  day  of  the  court,  subsequent  to  th» 
discharge  of  the  jury.  Was  it  made  in  ex- 
cess of  jurisdiction!     The  authorities   artt 
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nuDic>rous  upon  the  subject  of  the  effect  up- 
on the  jurisdiction  of  the  court  of  an  er- 
roneous discharge  of  a  jury  in  criminal 
cases,  and,  with  very  few  exceptions,  the  loss 
of  jurisdiction  is  denied,  as  well  as  the  right 
to  have  the  resulting  question  of  jeopardy 
determined  upon  habeas  corpus.  If  the 
court  has  jurisdiction,  it  is  evident  that  it 
is  not  confined  in  its  exercise  to  the  render- 
ing of  a  correct  decision.  As  said  in  Ex 
parte  Bigelow,  113  U.  S.  328,  28  L.  ed.  1005, 
5  Sup.  Ct.  Bep.  542,  in  discussing  the  court's 
jurisdiction  upon  a  claim  of  former  jeop- 
ardy, after  an  alleged  improper  discharge  of 
the  jury  pending  a  previous  trial:  "It  had 
jurisdiction  to  hear  the  charge  and  the  evi- 
dence against  the  prisoner.  It  had  juris- 
diction to  hear  and  to  decide  upon  the  de- 
fenses offered  by  him.  The  matter  now  pre- 
sented was  one  of  those  defenses.  Whether 
it  was  a  8u65cient  defense  was  a  matter  of 
law  on  which  that  court  must  pass  so  far 
as  it  was  purely  a  question  of  law,  and  on 
which  the  jury,  under  the  instructions  ol 
the  court,  must  pass  if  we  can  suppose  any 
of  the  facts  were  such  as  required  submis- 
sion to  the  jury."  In  that  case  several  in- 
dictments against  the  defendant  for  embez- 
zlement h«d  been  ordered  by  the  trial  court 
to  be  consolidated  for  the  purpose  of  trial. 
A  jury  was  thereupon  impaneled  and  sworn, 
the  (Istrict  attorney  made  a  statement  of 
his  .^se  to  the  jury,  and  the  court  then 
tocc  a  recess.  Upon  reconvening,  the  court 
Jcided  that  the  indictments  could  not  be 
/ell  tried  together,  and  discharged  the  jury 
from  further  consideration  of  them.  The 
prisoner  was  thereafter  tried  against  his 
protest  before  the  same  jury  upon  one  of 
the  indictments,  and  convicted.     He  asked 

f  leave  to  file  a  petition  for  habeas  corpus  to 
obtain  his  discharge,  upon  the  ground  that 
he  had  been  once  in  jeopardy  with  regard  to 
all  the  offenses  charged  in  the  several  indict- 
ments. The  Supreme  Court  refused  the  writ, 
basing  its  decision  upon  the  proposition  that 
the  trial  court  had  not  lost  its  jurisdiction 
by  the  discharge  of  the  jury,  and,  though 
error  may  have  been  committed,  because  of 
the  circumstances  in  permitting  the  prisoner 
to  be  convicted  upon  a  second  trial,  it  did 
not  go  to  jurisdiction.  It  was  further  said 
in  the  opinion  in  that  case:     "If  the  ques- 

>        tion  had  been  one  of  former  acquittal, — a 

much   stronger  case   than   this, — the   court 

would  have  had  jurisdiction  to  decide  upon 

the  record  whether  there  had  been  a  former 

,  -cquittal  for  the  same  offense,  and,  if  the 

^  'entity  of  the  offense  were  in  dispute,  it 

^f  "Jit  be  necessary  on  such  a  plea  to  sub- 

.\6  *^that  question  to  the  jury  on  the  issue 

Tf  d  by  the  plea.  The  same  principle  would 

,",  ^ly  to  a  plea  of  former  conviction.  Clearly 

j-j»  these  cases  the  court  not  only  has  juris- 
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diction  to  try  and  decide  the  question  raise<l, 
but  it  is  its  imperative  duty  to  do  so.  It 
the  court  makes  a  mistake  on  such  trial, 
it  is  error  which  may  be  corrected  by  the 
usual  modes  of  correcting  such  errors."  In 
Ex  parte  Ulrich  (C.  C.)  43  Fed.  661,  it  was 
alleged  that  the  petitioner  had  been  placed 
on  trial  before  a  state  court  upon  an  indict- 
ment charging  bigamy,  and  that,  pending  the 
trial,  after  the  impaneling  and  swearing 
of  a  jury  and  partial  examination  of  wit- 
nesses, the  jury  was  discharged  against  the 
prisomM^s  protest,  and  another  trial  was  or- 
de;wf.  Thereupon  a  writ  of  habeas  corpus 
was  sued  out  by  the  prisoner  in  the  United 
States  district  court  and  the  same  was  grant- 
ed. Upon  appeal  to  the  circuit  court,  the 
order  discharging  the  petitioner  was  re- 
versed. Circuit  Judge  Caldwell,  in  the  opin- 
ion, said:  "Whether  the  first  jury  was  dis- 
charged without  sufficient  legal  excuse  was 
a  mixed  question  of  law  and  fact  to  be  de- 
termined by  the  court,  or  by  the  court  and 
a  jury,  if  the  facts  were  disputed.  It  is  un- 
deniable that  the  court  had  jurisdiction  to 
determine  that  issue.  It  was  the  only  court 
that  had  jurisdiction  to  determine  it  in  the 
first  instance;  and,  if  it  be  conceded  that 
the  court  decided  the  question  erroneously, 
its  jurisdiction  over  the  cause  was  not 
thereby  lost  or  in  any  degree  impaired,  and 
its  judgment  was  not  void,  and  is  not  open 
to  collateral  attack." 

So  we  find  it  laid  down  as  a  general  rule 
that  the  defense  of  former  jeopardy  or  of 
former  acquittal  or  conviction  does  not  en- 
title the  prisoner  to  be  discharged  on  ha- 
beas corpus.  21  Cyc.  Law  ft  Proc.  p.  305, 
and  cases  cited;  9  Enc.  PI.  &  Pr.  p.  632; 
Church,  Habeas  Corpus,  2d  ed.  (  253  and 
note;  1  Bishop,  New  Crim.  Proc.  {821.  In 
the  section  cited  Mr.  Bishop  states  that  a 
discharge  of  the  jury  after  jeopardy  begrun, 
without  verdict  or  the  prisoner's  consent, 
operates  in  law  as  an  acquittal;  and  on  mo- 
tion, without  plea,  he  is  entitled  to  be  set 
at  liberty;  but  that,  should  the  court  refuse, 
habeas  corpus  will  not  lie. 

One  of  the  early  cases  on  this  subject  fre- 
quently cited  and  approved  is  Wright  v.  State. 
5  Ind.  290,  61  Am.  Dec.  90.  There  it  ap- 
peared that  the  petitioner  had  been  put  on 
trial  upon  an  indictment  for  murder.  The 
trial  progressed  until  a  day  deemed  by  the 
court  to  be  the  expiration  of  the  term,  and, 
as  the  court  was  satisfied  the  trial  would 
not  be  completed  on  that  day,  it  discharged 
the  jury  over  the  prisoner's  objection,  and 
remanded  the  latter  to  jail  to  await  trial  at 
the  next  term.  His  discharge  from  custody 
under  the  order  bo  committing  him  was  de- 
nied on  habeas  corpus,  although  it  was  held 
that  there  was  former  jeopardy.  The  court 
conceded  the  privilege  of  everyone  conceiv- 
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ing  himself  illegally  detained  in  eustody  to 
demand  the  writ  of  habeas  corpus  as  a  mat- 
ter of  right,  but  said  that  it  did  not  follow 
that  the  court  or  judge  before  whom  the 
<uiuse  may  be  brought  can  in  all  cases  In- 
vestigate the  merits  of  the  detention.  A 
statute  existed  in  Indiana  to  the  effect  that 
on  habeas  corpus  the  legality  could  not  be 
inquired  into  of  any  judgment  or  process 
whereby  the  party  is  in  custody  upon  a  war- 
rant issued  upon  an  indictment  or  informa- 
tion. The  court  held  that,  as  the  case  had 
not  been  finally  disposed  of,  and  there  had 
not  been  a  release  of  the  prisoner  by  any 
judgment  of  the  trial  court,  he  was  to  be 
regarded  as  in  custody  under  the  indictment, 
and  habeas  corpus  could  not  be  employed 
to  discharge  him.  The  case  of  Wright 
▼.  State  has  been  followed  upon  this  point 
in  an  unbroken  line  of  decisions  in  Indiana, 
with  the  single  exception  of  the  case  of 
Maden  v.  Emmons,  83  Ind.  331,  and  that 
case  was  expressly  overruled  in  Gillespie  v. 
Rump,  163  Ind.  467,  72  N.  E.  138.  The 
case  of  Maden  v.  Emmons  was  where  the 
jury  had  dispersed  without  rendering  a  ver- 
dict, upon  discovering  after  they  had  re- 
tired that  one  of  their  number  was  not  a 
resident  of  the  county.  The  case  of  Gilles- 
pie ▼.  Rump,  which  was  an  appeal  from  a 
judgment  refusing  discharge  on  habeas  cor- 
pus, disc1os(>d  the  following  facts:  After  a 
jury  had  been  impaneled  and  sworn  upon 
the  trialof  the  petitioner  under  an  indictment 
charging  the  crime  of  murder,  the  submis- 
sion was  set  aside  over  the  objection  of  the 
accused  to  permit  the  challenge  by  the 
prosecution  of  one  of  the  jurors  on  the 
ground  of  relationship  to  one  of  the  defend- 
ants. The  challenge  was  made  and  allowed, 
and  a  new  juror  called  and  sworn,  all  over 
the  protests  of  th»  defendants  on  trial.  The 
latter  thereupon  moved  their  discharge  on 
the  ground  of  jeopardy,  and,  it  being  over- 
ruled, filed  a  special  plea  in  bar,  which 
was  also  overruled.  The  trial  proceeded, 
and  resulted  in  a  disagreement  of  the  jury 
and  the  remanding  of  the  prisoner  for  an- 
other trial.  In  that  state  of  the  case  the 
writ  of  habeas  corpus  was  sued  out.  The 
judgment  refusing  to  discharge  was  af- 
firmed, for  the  reason  that  the  question 
sought  to  be  raised  could  not  be  heard  and 
determined  on  habeas  corpus.  The  various 
Indiana  cases  are  reviewed  in  an  instruct- 
ive opinion.  It  is  true  that  the  Indiana 
cases  rest  largely  upon  the  provision  of  their 
statute  above  referred  to,  which,  perhaps, 
may  be  regarded  as  more  strongly  prohib- 
itive of  questioning  the  judgment  of  a  com- 
petent court  than  our  own  statute.  It  is 
evident,  nevertheless,  that  the  theory  of  the 
Indiana  cases  is  opposed  to  the  loss  of  ju- 
risdiction in  the  trial  court  after  an  irreg^ 
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ular  or  wrongful  discharge  of  the  jury.  la- 
deed,  in  Gillespie  v.  Rump  it  is  stated  in 
the  opinion  that  the  discharge  of  a  juror 
and  the  impaneling  of  another  in  his  plaoe^ 
even  if  erroneous,  did  not  deprive  the  court 
of  jurisdiction,  and  render  the  subsequent 
proceedings  void.  And  it  seems  clear  from 
a  reading  of  that  case  that  a  void  judg- 
ment, apparent  on  the  record,  would,  even 
under  the  Indiana  statute,  not  be  deemed 
ground  for  discharge  upon  habeas  corpus.  Ex 
parte  Maxwell,  11  Nev.  428,  was  a  habeas 
corpus  case  before  the  supreme  court  of 
Nevada.  The  petitioner  claimed  to  be  en- 
titled to  his  discharge  because  of  the  dis- 
charge of  the  jury  upon  his  trial  after  they 
had  been  out  but  three  hours,  upon  the 
mere  statement  of  the  foreman  that  they 
were  unable  to  agree,  whereby  the  proceed- 
ings became  equivalent  to  an  acquittal.  The 
court  upheld  the  contention  as  to  the  un- 
warranted and  illegal  discharge  of  the  jury 
and  the  effect  thereof,  but  remanded  the 
prisoner  on  the  ground  that  the  order  hold- 
ing him  for  another  trial  was  not  void,  but 
voidable  only.  It  was  held  that  the  right 
to  claim  former  jeopardy  might  be  waived. 
A  statute  like  that  in  Indiana  did  not  ex- 
ist in  Nevada;  but  the  statute  of  the  latter 
state  was  said  to  extend  the  power  of  the 
court  in  habeas  corpus  beyond  that  at  com- 
mon law.  Yet  it  was  remarked  that  the 
writ  was  not  intended  to  operate  or  to  have 
the  force  of  an  appellate  proceeding,  and 
that  the  process  or  authority  holding  the 
prisoner  must  be  absolutely  void,  and  not 
merely  voidable,  to  justify  a  discharge  upon 
the  writ,  where  the  detention  is  by  virtue 
of  legal  process.  That  a  claim  of  former 
jeopardy  based  upon  an  alleged  improper 
discharge  of  the  jury  without  verdict  will 
not  be  determined  on  habeas  corpus,  is  also 
maintained  in  Missouri.  The  principle  was 
announced  in  an  early  ease  where  the  dis- 
charge occurred  in  the  prisoner's  absence, 
and  without  his  consent,  after  the  jury  had 
been  out  but  a  few  hours  (Ex  parte  Rutk- 
ven,  17  Mo.  541 ) ,  and  in  another  case  where 
a  verdict  of  guilty  and  fixing  a  punishment 
unsatisfactory  to  the  court  was  set  aside  by 
the  court  on  its  own  motion,  and  the  pris- 
oner held  for  another  trial  (Ex  parte  Sny- 
der, 29  Mo.  App.  256).  Though  there  was 
a  statute  in  Missouri  somewhat  like  the  one 
in  Indiana,  it  is  apparent  that  it  was  not 
deemed  to  take  away  the  right  to  habeas 
corpus  where  want  of  jurisdiction  appeared; 
and  hence  the  decisions  above  cited  may  i^ 
regarded  as  authority,  we  think,  upon  tbe 
point  that  the  improper  discharge  of  a  Krial 
jury  does  not  devest  the  court  of  jurisdic- 
tion, although  it  may  have  resulted  in  pla- 
cing the  accused  in  jeopardy.  Indeed  in 
State  ex  reL  Meador  v.  Williams.  117  Mo. 
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App.  564,  92  S.  W.  151,  it  was  held  that,  not- 
withstanding a  party  had  been  in  jeopardy 
and  was  entitled  to  be  discharged  on  mo- 
tion in  the  trial  court,  after  an  improper 
discharge  of  the  jury  pending  a  previous 
trial  had  occurred,  yet  the  court  retained 
jurisdiction,  bo  that  prohibition  would  not 
lie  to  restrain  further  proceedings.  See  also 
Ex  parte  Bedard,  106  Mo.  616,  17  S.  W. 
693.  In  Texas  habeas  corpus  is  held  not 
the  proper  remedy  to  try  the  issue  of  formei 
acquittal,  but  that  the  appropriate  remedy 
is  by  special  plea  entered  in  the  court  where- 
in the  indictment  is  pending,  under  which 
the  party  is  imprisoned.  Pitner  y.  State, 
44  Tex.  578 ;  Ex  parte  Crofford,  39  Tex. 
Crim.  Rep.  647,  47  S.  W.  533.  In  the  Crof- 
ford Case  the  defense  was  raised  upon  an 
alleged  discharge  of  the  jury  in  the  enforced 
absence  of  the  accused  on  trial.  The  court 
said:  "This  is  not  a  novel  question  in  Tex- 
as. Since  the  case  of  Perry  v.  State,  41 
Tex.  488,  the  decisions  have  been  uniform 
that  the  writ  of  habeas  corpus  cannot  be  re- 
sorted to  for  the  purpose  of  discharging  an 
applicant  on  a  plea  of  former  jeopardy." 
However,  in  Ex  parte  Davis  (Tex.  Crim. 
App.)  89  S.  W.  978,  the  Texas  court  of  crim- 
inal appeals  had  under  consideration  a  case 
where  it  was  contended  that  a  verdict  of  not 
guilty,  rendered  upon  a  trial  of  the  accused 
in  one  county,  constituted  a  constitutional 
objection  to  a  trial  for  the  same  offense  in 
another  county,  there  having  been  a  serious 
question  in  the  case  as  to  venue.  The  Con- 
stitution provided  that  "no  person,  for  the 
same  offense,  shall  be  twice  put  in  jeopardy 
of  life  or  liberty;  nor  shall  a  person  be 
again  put  upon  trial  for  the  same  offense 
after  a  verdict  of  not  guilty  in  a  court 
of  competent  jurisdiction."  The  court  re- 
garded this  provision  as  distinguishing  be- 
tween jeopardy  and  a  verdict  of  not  guilty 
in  a  court  of.  competent  jurisdiction,  and 
concluded  that  after  a  verdict  of  not  guilty 
the  only  way  to  avoid  a  second  trial,  if  the 
same  is  being  proceeded  with,  ia  to  inter- 
pose the  writ  of  habeas  corpus;  and  it  was 
said  that  the  statutes  and  their  decisions 
gave  the  court  g^eat  latitude  in  the  issuance 
of  such  writ.  The  other  Texas  cases  above 
cited  were  not  referred  to,  and  the  doctrine 
of  the  case  last  cited  evidently  applies  only 
to  cases  where  there  may  have  been  an 
actual  verdict  of  acquittal.  That  no  inquiry 
can  be  had  on  habeas  corpus  aa  to  whether 
the  prisoner  was  present  or  absent  when 
the  jury  impaneled  and  sworn  to  try  him 
upon  an  indictment  had  been  discharged 
from  further  consideration  of  the  case,  or 
whether  such  discharge  was  proper  or  not, 
was  held  in  State  ex  rel.  Noonan  v.  Henne- 
pin County,  24  Minn.  87.  The  court  said: 
"The  fact,  therefore,  if  it  be  one,  that  the 
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court  improperly  discharged  the  jury  in  the 
enforced  absence  of  the  prisoner,  did  not  dis- 
possess the  court  of  its  jurisdiction  over  the 
cause."  To  the  same  eiTect,  where  the  jury 
was  discharged  for  disagreement  over  the 
objection  of  the  accused,  is  the  case  of  Ex 
parte  McLaughlin,  41  Cal.  211,  10  Am.  Rep. 
272.  In  Ex  parte  Hartman,  44  Cal.  32, 
whether  an  arrest  of  judgment  upon  a  ver- 
dict of  a  less  offense  under  an  indictment 
charging  assault  with  intent  to  murder  con- 
stituted jeopardy  was  held  to  be  a  question 
not  competent  for  consideration  in  an  appli- 
cation for  habeas  corpus,  where  the  accused, 
after  the  arrest  of  judgment,  had  been  re- 
manded to  await  the  action  of  the  next 
grand  jury  upon  the  charge  originally  pre- 
ferred. In  Steiner  v.  Nerton,  6  Wash,  23, 
32  Fac.  1063,  a  trial  jury  had  been  dis- 
charged,  the  indictment  quashed,  and  later 
an  information  filed  upon  which  the  accused 
was  being  held  for  trial.  Claiming  former 
jeopardy,  he  applied  for  discharge  on  habeas 
corpus;  but  the  same  was  denied,  the  court 
saying:  "If  the  petitioner  has  been  before 
in  jeopardy  for  the  same  offense,  that  is 
a  proper  plea  in  bar  to  be  tried  by  the  court, 
and  from  the  decision  of  which  an  appeal 
would  lie  to  this  court."  A  like  conclusion 
was  reached  in  the  case  of  Re  Allison,  13 
Colo.  525,  10  L.R.A.  790,  16  Ani.  St.  Rep. 
224,  22  Pac  820. 

The  principle  under  discussion  is  further 
illustrated  by  cases  where  the  claim  of  for- 
mer jeopardy  has  arisen  out  of  circumstances 
other  than  the  discharge  of  a  trial  jury.  In 
a  Colorado  case  the  petitioner  for  habeas 
corpus  was  in  jail  awaiting  trial  on  a  charge 
of  murder.  He  had  been  once  tried  and 
found  guilty  of  manslaughter,  and  announced 
himself  ready  to  receive  sentence  upon  the 
verdict.  The  court  declined  to  pass  sentence, 
but,  over  the  objection  of  the  petitioner,  or- 
dered the  sentence  set  aside,  and  a  new  trial 
had.  A  motion  for  the  prisoner's  discharge 
was  then  made  on  the  ground  of  former 
jeopardy,  and  denied,  and  he  was  remanded 
to  await  trial.  On  petition  for  habeas  cor- 
pus before  the  supreme  court,  it  was  held 
that  the  defense  of  former  jeopardy  could 
not  be  raised  in  that  proceeding.  It  was 
contended  by  counsel  that,  as  all  the  facts 
appeared  upon  the  record  in  respect  to  the 
plea,  it  entitled  the  party  to  be  heard  and 
to  be  discharged  in  the  summary  proceed- 
ing. The  court  recited  a  part  of  the  argu- 
ment, and  stated  its  conclusion  as  follows: 
"In  support  of  this  proposition,-  they  urge 
that  in  such  circumstances,  where  peti- 
tioner has  already  moved  the  trial  court  for 
a  discharge  upon  the  ground  now  urged  in 
support  of  his  application,  he  should  not  be 
subjected  to  another  trial,  or  the  formality 
of  submitting  to  a  jury  undisputed  questions 
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of  fact,  the  force  and  effect  of  which  are 
entirely  a  question  of  law.  These  matters 
do  not  change  the  mle  with  respect  to  ques- 
tions which  can  be  inquired  into  on  applica- 
tions of  this  character.  It  has  uniformly 
been  held  by  this  court  that  in  habeas  cor- 
pus proceedings  only  jurisdictional  ques- 
tions can  be  reviewed."  The  court,  in  fur- 
ther discussing  the  question,  stated  in  sub- 
stance that  the  trial  court  had  not  lost  ju- 
risdiction, but  was  authorized  to  hear  and 
determine  the  claim  of  once  in  jeopardy,  ana 
the  question  whether  there  should  be  anoth- 
er trial;  and  that,  though  the  court  might 
decide  the  question  erroneously,  it  would  not 
be  devested  of  jurisdiction,  nor  would  the 
question  be  available  on  habeas  corpus.  Re 
Mahany,  29  Colo.  442,  68  Pac.  235.  Re 
Terrill,  58  Kan.  815,  49  Pac.  158,  was  a  case 
where  a  party  claimed  to  have  been  in  jeop- 
ardy through  a  former  conviction  which  had 
been  held  void  because  the  trial  had  oc- 
curred when  the  court  was  without  power 
to  ait.  Being  held  to  await  another  trial, 
he  sought  release  on  habeas  corpus.  It  was 
held  that  the  question  of  former  jeojardy 
could  not  be  determined  on  habeas  corpus. 
To  the  same  effect  are  the  following  addi- 
tional cases,  where  the  claim  was  made  after 
an  alleged  previous  conviction  or  acquittal: 
State  ex  rel.  Williams  v.  Klock,  45  La.  Ann. 
316,  12  So.  307;  Com.  ex  rel.  Norton  v.  Dea- 
con, 8  Serg.  *  R.  72;  People  ▼.  Rulloff,  3 
Park.  Crim.  Rep.  126;  Ex  parte  Barnett, 
61  Ark.  215,  10  8.  W.  492;  State  v.  Sistrunk, 
138  Ala.  68,  36  So.  39;  Re  Bogart,  2  Sawy. 
396,  Fed.  Cas.  No.  1,696;  SUte  v.  White, 
71  Kan.  366,  80  Pac.  689;  Re  Miller,  7  Kan. 
App.  686,  61  Pac.  922.  The  case  of  State 
▼.  White,  supra,  was  not  decided  on  habeas 
corpus ;  but  the  question  of  jurisdiction  on  a 
second  trial  was  before  the  supreme  court, 
on  error,  the  jury  having  been  discharged,  as 
claimed,  irregularly  upon  a  previous  trial.  It 
was  contended  that,  though  no  plea  of  for- 
mer jeopardy  had  been  presented,  and  no 
objection  made  to  the  second  trial  on  that 
ground,  the  facts  were  in  the  record  and 
showed  the  second  trial  to  have  been  without 
jurisdiction.  The  court,  however,  held  oth- 
erwise, expressly  stating  that  the  district 
court  did  not  lose  jurisdiction,  and  that,  by 
not  having  objected  to  the  second  trial  on 
the  ground  of  jeopardy  because  of  the  al- 
leged improper  discharge  of  the  jury,  the 
objection  had  been  waived.  In  the  Pennsyl- 
vania case  of  Com.  ex  rel.  Norton  ▼.  Dea- 
con, supra,  the  petitioners  had  been  found 
not  guilty  on  9  counts  of  an  indictment  con- 
taining 16  counts,  the  verdict  not  referring 
to  the  remaining  counts.  Having  been  after- 
wards committed  for  trial  upon  the  other  7 
counts,  the  prisoners  sought  their  discharge 
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on  habeas  corpus  on  the  ground  that  the- 
verdict  was  in  effect  an  acquittal  on  th» 
whole  indictment.  The  court  refused  to  dis- 
charge for  the  reason  that  the  court  where- 
the  indictment  was  pending  had  jurisdiction, 
and,  if  an  erroneous  judgment  should  be 
given,  the  remedy  would  be  by  writ  of  error. 
Our  investigation  of  this  question  has  re- 
sulted in  the  discovery  of  but  three  cases 
which  appear  to  be  flatly  opposed  to  the 
principle  supported  by  the  array  of  authori- 
ties above  cited.  One  of  them.  Ex  j-arte  Ul- 
rich  (D.  C.)  42  Fed.  587,  was  afterwards 
reversed  by  the  circuit  court  in  the  case  of 
Ex  parte  Ulrich  (0.  C.)  43  Fed.  661,  above 
referred  to.  Another  case,  Re  Bennett  (D. 
C.)  84  Fed.  324,  decided  by  United  States 
District  Judge  De  Haven,  in  California, 
holds  that,  after  the  reversal  of  a  convic- 
tion of  a  less  offense  than  the  one  charged, 
a  sentence  upon  conviction  of  the  greater 
offense  upon  the  same  indictment  on  a  sec- 
ond trial  in  the  same  court  is  void  in  the 
extreme  sense,  as  in  violation  of  the  consti- 
tutional exemption  of  the  accused  from  a 
second  jeopardy.  A  discharge  was,  however, 
refused  in  that  case,  for  the  reason  that 
there  had  not  been  an  acquittal  of  the  les^ 
offense.  Kx  parte  Glenn  (C.  C.)  Ill  Fed. 
257,  decided  by  District  Judge  Jackson,  in 
West  Virginia,  holds  that  an  accused  is  en- 
titled to  be  discharged  on  habeas  corpus 
when  committed  for  a  second  trial  upon  an 
indictment  after  such  an  improper  discharge 
of  the  jury  at  the  first  trial  as  to  render  the 
trial  equivalent  to  an  acquittal.  The  opin- 
ion in  the  Bennett  Case  refers  to  the  case 
of  Ex  parte  Bigelow,  113  U.  S.  328,  28  L. 
ed.  1005,  6  Sup.  Ct.  Rep.  642,  above  cited, 
but  evidently  regarded  it  as  inapplicable. 
The  opinion  in  the  Glenn  Case  does  not 
notice  the  Bigelow  Case,  nor,  indeed,  any 
of  the  authorities  laying  down  the  same 
doctrine.  The  fact  is  that  in  the  Bigelow  Case 
the  second  trial  had  occurred  in  the  same  court 
upon  one  of  the  same  indictments  involved 
in  the  former  trial;  so  that,  if  the  proceed- 
ings of  the  former  trial  amounted  to  an  ac- 
quittal upon  all  the  indictments  as  claimed, 
the  fact  appeared  upon  the  record  of  the 
court  in  relation  to  the  indictment  under 
which  the  second  trial  was  had.  It  is  there- 
fore difficult  to  distinguish  the  Bigelow  Case 
from  the  Bennett  and  Glenn  Cases.  That 
the  Bigelow  Case  continues  to  be  regarded  as 
authority  by  the  Supreme  Court  upon  the 
question  thereby  decided  is  evident  from  its 
citation  and  approval  in  two  subsequent 
cases.  Re  Belt,  169  U.  S.  96,  40  L.  ed.  88, 
15  Sup.  Ct.  Rep.  987;  Whitten  v.  Tomlin- 
son,  160  U.  S.  231,  40  L.  ed.  406,  16  Sup. 
Ct.  Rep.  297.  In  the  case  last  cited  it  was 
said  with  reference  to  a  contention  that 
there  had  been  a  previous  disposition  of  tb» 
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offense  charged  in  another  court :  "Whatever 
effect  it  [the  other  proceeding]  might  have, 
if  pleaded  to  a  rabsequent  indictment,  af- 
fords no  ground  for  his  discharge  on  habeas 
corpus."  The  Supreme  Court  of  the  United 
States,  however,  has  bad  occasion  to  dis- 
tinguish between  the  case  of  Ex  parte  Bige- 
low  and  one  where,  after  one  conviction,  the 
accused  has  been  again  convicted  upon  the 
same  indivisible  act  for  the  same  offense 
and  sentenced  upon  both  convictions.  Be 
Snow,  120  U.  8.  274,  30  L.  ed.  658,  7  Sup. 
Ct.  Rep.  556.  In  that  case  Snow  had  been 
charged,  convicted,  and  sentenced  upon  three 
indictments  in  Utah  charging  the  offense  of 
unlawful  cohabitation.  The  alleged  unlaw- 
ful cohabitation  appeared  to  have  been  con- 
tinuous, but  it  was  divided  hy  the  prosecu- 
tion and  grand  jury  arbitrarily  into  three 
periods,  and  an  indictment  presented  cov- 
ering each  period.  After  serving  the  sen- 
tence upon  the  first  conviction  habeas  cor- 
pus was  applied  for.  The  court  held  that 
the  act  throughout  the  entire  period  consti- 
tuted but  one  offense,  and  that  one  convic- 
tion and  sentence  for  any  part  of  the  period 
exhausted  the  power  of  the  court  to  punish 
for  the  offense.  Hence,  although  the  con- 
stitutional immunity  relied  upon  was  the 
exemption  from  second  jeopardy,  the  precise 
ground  of  the  decision  was  that  the  court 
hail  no  jurisdiction  to  inflict  a  punishment 
in  respect  of  more  than  one  of  the  convic- 
tions. This  case  was  followed  by  Re  Niel- 
sen, 131  U.  S.  176,  33  L.  ed.  118,  9  Sup.  Ct. 
Rep.  672.  The  petitioner  there  had  pleaded 
guilty  to  unlawful  cohabitation,  and  was 
sentiMiced  to  pay  a  fine  and  be  imprisoned 
in  the  penitentiary.  After  he  had  suffered 
the  penalty  he  was  put  on  trial  for  the  crime 
of  adultery  with  the  same  woman  during 
the  same  period  covered  by  the  indictment 
for  unlawful  cohabitation  upon  which  he  had 
lipfn  punished.  He  was  convicted  over  a 
plea  of  former  conviction,  and  again  sen- 
tenced to  the  penitentiary.  It  was  held 
that  there  had  been  a  double  conviction  and 
sentence  for  one  and  the  same  criminal  act, 
and  the  last  sentence  was  void  as  beyond 
the  jurisdiction  of  the  court,  the  first  sen- 
tonce  having  exhausted  the  court's  power  in 
tlie  ]iremise3.  Those  cases  were  deemed  to  be 
in  line  with  the  leading  case  of  Ex  parte 
Unge,  18  Wall.  163,  21  L.  ed.  872. 

There  may  be  cases  where  a  prisoner  has 
been  discharged  on  habeas  corpus  on  the 
ground  of  former  jeopardy,  where  the  ques- 
tion of  the  right  to  the  writ  under  the  cir- 
cumstances was  not  raised.  They  might  be 
persuasive,  but  hardly  controlling,  authori- 
ty, where  the  objection  to  the  use  of  the  writ  ^ 
in  snch  cases  is  presented.  Such  a  case  ap- 
parently is  State  v.  Blevins,  134  Ala.  213,  92 
Am.  St.  Rep.  22,  32  So.  637.  In  that  case, 
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however,  upon  a  trial  for  assauH  and  bat- 
tery, the  court,  instead  of  pronoiucing  judg- 
ment on  the  charge  which  was  tried,  found 
that  the  accused  was  guilty  of  another 
crime,  vie.,  assault  with  intent  to  ravish  the 
complaining  witness,  and  thereupon  bound 
the  accused  over  for  his  appearance  to  an- 
swer to  the  latter  charge.  It  might  well  be 
held  that  the  court  exceeded  its  jurisdiction 
in  the  premises,  although  the  opinion  in  the 
case  seems  to  put  the  discharge  upon  the 
ground  of  former  jeopardy.  In  view  of  the 
facts  in  the  case,  it  appears  to  be  distin- 
guishable from  the  case  at  bar  and  other  like 
cases. 

The  main  reliance  of  the  plaintiff  is  upon 
the  Oregon  case  of  Ex  parte  Tice,  32  Or. 
179,  49  Pac.  1038,  which,  upon  the  facts, 
more  nearly  resembles  the  case  before  us 
than  any  other  coming  to  our  notice.  In 
that  case  the  jury  was  discharged  for  dis- 
agreement on  Sunday,  and  on  the  same  day 
the  defendant  was  ordered  committed  pend- 
ing a  retrial.  The  fact  that  the  committing 
order  was  made  on  Sunday  may  distinguish 
that  case  from  the.  one  here.  But  the  court 
in  that  case,  while  apparently  not  question- 
ing the  general  rule  that  an  improper  dis- 
charge of  a  jury  would  not  ordinarily  de- 
prive the  court  of  further  jurisdiction,  held 
that,  the  order  of  discharge  on  Sunday  be- 
ing a  void  act,  habeas  corpus  becaipe  a  prop- 
er remedy  for  the  prisoner's  discharge.  One 
of  the  cases  cited  by  the  court  in  support  of 
its  conclusion  is  Maden  v.  Emmons,  83  Ind. 
331,  which  has  since  been  overruled  in  Indi- 
ana, as  above  noted.  The  case  of  State  v. 
McGimsey,  80  N.  C.  377,  30  Am.  Rep.  00, 
also  cited,  was  not  a  habeas  corpus  case, 
but  was  before  the  appellate  court  on  cer- 
tiorari; and  that  was  held  a  proper  remedy 
for  the  review  of  the  error  complained  of 
in  the  exercise  by  the  court  below  of  its 
jurisdiction.  The  case  of  Ex  parte  White, 
IS  Nev.  146,  37  Am.  Rep.  466,  which  is  also 
cited,  depended  upon  the  application  of  a 
different  principle.  There  a  magistrate  had, 
on  Sunday,  received  a  plea  of  guilty  and  en- 
tered a  sentence  of  imprisonment.  Under 
such  a  condition,  the  accused  was  clearly 
held  under  a  void  judgment,  assuming  that 
the  court  was  not  authorized  to  sit  or  render 
judgment  on  Sunday.  Notwithstanding  that 
the  Oregon  court,  for  whose  opinions  we  en- 
tertain great  respect,  seems  to  distinguish 
the  discharge  of  a  jury  upon  a  nonjudicial 
day  from  a  discharge  upon  a  lawful  day 
for  an  improper  or  unauthorized  reason  in 
its  effect  upon  the  jurisdiction  of  the  court, 
we  think  that  the  case  cited  is  out  of  har- 
mony with  the  general  line  of  decisions  re- 
specting the  jurisdictional  consequences  of 
an  unnecessary  or  irregular  discharge  of  a 
jury  on  a  criminal  triaL 
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We  are  unable  to  agree  with  the  reasoning 
and  coHclusion  of  the  Oregon  case  that  a 
void  act  discharging  the  jury  operates  to  de- 
vest the  court  of  further  jurisdiction  is  the 
case.  As  previously  suggested,  whether  the 
discharge  be  a  void  act,  because  occurring  on 
a  nonjudicial  day,  or  improper  or  unauthor- 
ized for  any  other  reason,  the  trial,  through 
the  irregular  or  unauthorized  act,  will  have 
come  to  a  close  without  a  verdict,  so  that, 
if  the  act  of  discharging  the  jury  be  held 
to  have  been  unauthorized  and  not 
to  have  been  waived  by  any  act  or  conduct 
of  the  defendant,  if  a  waivable  matter,  the 
latter  will  have  been  in  jeopardy.  By  such 
erroneous  procedure,  however,  the  court  does 
not  devest  itself  of  jurisdiction  to  hear  and 
determine  any  further  motions,  pleas,  or 
other  applications  that  may  be  presented  in 
the  case,  and  even  to  hold  another  trial  of 
the  case  if  a  plea  of  former  jeopardy  should 
be  heard  and  overruled,  although  in  doing 
so  grave  error  may  be  committed.  Suppose 
it  to  be  conceded  that  the  act  of  the  court 
in  discharging  the  jury  was  absolutely  void; 
the  prisoner  is  not  held  under  that  order, 
any  more  than  if  he  should  be  held  under  a 
warrant  ot  arrest  or  oommitmeat  upon  a 
new  information.  The  old  information  is 
still  pending  and  undisposed  of,  and  the 
plaintiff's  commitment  is  for  trial  thereon. 
She  has  already  submitted  a  plea  of  some 
kind  in  bar  of  another  trial,  and  that  plea 
has  been  overruled.  Let  it  be  assumed  that 
she  interposed  in  defense  of  the  pending 
charge  the  former  proceedings,  or  that  she 
will  do  so;  if  it  be  true  that  those  proceed- 
ings amounted  to  an  acquittal,  then  her  plea 
ought  to  be  sustained,  and  the  court  has 
erred  or  may  err  in  otherwise  disposing  of 
it.  But  the  jurisdiction  of  the  court  to  hear 
and  determine  the  plea  is  clear,  it  seems  to 
us ;_  and  the  error,  if  any,  in  such  determina- 
tion, may  be  reviewed  and  corrected  before 
the  proper  court  in  the  mode  pointed  out 
by  law.  It  ought  not  to  be  considered  on 
habeas  corpus,  in  which  proceeding  this 
court  has  no  greater  authority  than  a  single 
justice  or  a  district  judge  would  have  upon 
a  similar  application.  We  are  of  the  opin- 
ion that,  though  it  is  possible  that  the  court 
may  have  erred,  its  act  in  committing  the 
plaintiff  was  within  the  legitimate  province 
of  the  court  while  acting  in  a  lawful  man- 
ner, and,  by  express  command  of  the  stat- 
ute, it  is  not  permissible  in  this  proceeding 
to  question  the  correctness  of  the  commit- 
ting order. 

For  the  above  reasons,  we  think  it  not 
only  unnpcpssary,  but  improper,  to  consider 
the  other  questions  presented,  and  we  are 
constrained  to  refuse  to  disrhnrge  the  plain- 
tiff from  the  custody  of  the  sheriff. 

Beard  and  Scott,  JJ.,  concur. 
16  L.R.A.(N.S.) 


COIiORABO  SUPREME  COURT. 

TOWN  OF  STERLING  et  al.,  Plffs.  in  Err, 

T. 

PAWNEE     DITCH     EXTENSION     COM- 
PANY. 

(—  Colo.  — ,  94  Pac.  330.) 

Ehnlnent  domain  —  water  —  damages. 

1.  A  legislative  attempt,  in  authorizing 
the  appropriation  of  water  for  municipal 
uses,  to  limit  the  right  to  compensation  to 
those  only  whose  rights  in  the  water  vested 
prior  to  the  passage  of  the  statute,  impairs 
the  constitutional  property  rights  which 
vest  after  such  passage,  but  prior  to  the  in- 
stitution of  the  appropriation  proceedings. 
Same  ^  mnniclpal  nses  —  priority. 

2.  A  town  cannot  appropriate  water  for 
domestic  use  without  making  compensation 
for  interference  with  vested  rights  to  any 
beneficial  use  thereof,  although  the  Consti- 
tution gives  preference  to  the  right  to  ap- 
propriate to  those  who  use  water  for  do- 
mestic purposes,  over  those  claiming  for 
any  other  purpose. 

Water  —  dlTersion  —  domestic  nse. 

3.  The   right  to  divert   the   water  of  a 


Case  Note.  —  Care  neoeasary  to  avoia 
XDOste  in  diverting  utater  from  stream 
under  rigiu  of  appropriation. 

The  degree  of  care  necessary  to  avoid 
waste  in  diverting  water  from  a  natural 
stream  seems  not  to  have  been  directly  dis- 
cussed as  such,  but  in  a  number  of  cases, 
each  decided  upon  its  own  particular  facts 
and  circumstances,  the  question  has  arisen. 
The  cases  turn  upon  the  reasonableness  of 
the  use,  as  well  as  upon  the  reasonableness 
of  the  methods  and  appliances  of  applica- 
tion. As  to  what  constitutes  a  reasonable 
use,  see  note  appended  to  Barnard  v.  Shir- 
ley, 41  L.R.A.  738.  And,  as  bearing  on  the 
care  necessary  to  avoid  waste,  the  following 
cases  are  all  that  have  been  found: 

In  Pettibone  v.  Maclem,  45  Mich.  381.  8 
N.  W.  84,  it  was  held  that  water  cannot  be 
obstructed  and  diverted  to  such  an-  extent 
that  the  waste  caused  by  frost,  absorption, 
and  evaporation  causes  material  injury  and 
damage. 

Nor  can  an  artificial  channel,  cut  for  the 
purpose  of  taking  a  stream  out  of  its  nat- 
ural channel  for  some  distance,  be  allowed 
to  become  obstructed  so  that  the  water  will 
soak  away  and  evaporate,  instead  of  flow- 
ing on  in  its  accustomed  volume.  Petti- 
bone V.  Smith,  37  Mich.  670. 

But  allowance  should  be  made  for  a  rea- 
sonable loss  in  transit,  though  the  court 
will  take  care  that  no  unnecessary  waste 
of  the  element  is  permitted.  Riverside  Wa- 
ter Co.  V.  Sargent,  112  Cal.  230,  44  Pac. 
560. 

And  in  Wadsworth  v.  Tillotson,  16  Conn. 
366,  30  Am.  Dec.  301,  where  the  proprietor 
of  a  stream  took  water  therefrom  through 
a  conduit  to  his  house  and  barn,  and  al- 
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stream  for  the  domestic  use  of  nonriparian 
owners  is  not  limited  to  municipalities. 
Pleading  —  appropriation    of     water  — 

snfflciency. 

4.  An  appropriation  of  water  by  a  ditch 
company  for  the  use  of  its  customers  is  not 
sufficiently  alleged  in  a  complaint  which 
fails  to  show  that  any  of  it  ever  reached 
them. 
Water  —  appropriation  —  waste. 

6.  One  who  diverts  water  from  a  stream 
for  domestic  and  irrigation  purposes  must, 
in  order  to  protect  his  appropriation,  use  a 
reasonable  degree  of  care  to  prevent  loss  by 
evaporation  and  seepage  in  conveying  it  to 
the  place  of  use,  since  the  law  will  not  coun- 
tenance a  diversion  of  a  volume  many  times 
greater  than  that  which  is  actually  con- 
sumed. 
Pleading  —  negation  of  defense. 

6.  The  complaint  in  an  action  to  prevent 
a  town  from  diverting  the  waters  of  a 
stream  need  not  allege  that  condemnation 
proceedings  had  not  been  begun  by  it  to  se- 
cure the  right,  or  that  the  right  had  not 
been  acquired  by  consent,  since  these  are 
matters  of  defense. 

Parties  —  protection  of  water  rlgbts  — 
plaintiffs. 

7.  A  ditch  company  may  sue  to  protect 
the  rights  of  its  consumers  to  waters  of  a 


stream,    without   joining   them    as    parties 
plaintiff  in  the  action. 

(March  2,  1908.) 

ERROR  to  the  District  Court  for  Logan 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  a  suit  to  enjoin  the  diversion 
of  water  to  which  plaintiff  claimed  a  prior 
right  by  appropriation.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Munson  &  Munson  and  Allen 

6  Webster,  for  plaintiffs  in  error: 

The  right  of  the  first  appropriator  of 
water  from  a  natural  stream  for  a  beneficial 
purpose,  to  a  priority,  may  be  affected  by 
express  statutes  to  the  contrary. 

Golden  Canal  Co.  v.  Bright,  8  Colo.  148,  S 
Pac.  142;  Coffin  v.  Left  Hand  Ditch  Co.  8 
Colo.  443;  Hammond  v.  Rose,  11  Colo.  524, 

7  Am.  St.  Rep.  258,  19  Pac.  466. 
Without  showing  an   impairment  of   ri- 
parian rights,  there  could  absolutely  be  no 
claim   whatever   for   interference    with   do- 
mestic uses. 

Montrose  Canal  Co.  v.  Loutsenhizer  Ditch 
Co.  23  Colo.  233,  48  Pac.  532;  Broadmoor 
Dairy  &  Live  Stock  Co.  v.  Brookside  Water 
&  Improv.  Co.  24  Colo.  641,  62  Pac.  792. 


lowed  the  water  to  run  from  the  receptacle 
to  prevent  its  freezing  in  winter,  and  to 
keep  it  pure  in  summer,  the  court  held 
that  this  did  not  necessarily  constitute  ac- 
tionable waste,  although  the  water  was  not 
returned  to  the  stream,  but  was  allowed  to 
run  upon  the  land  and  be  wasted. 

In  Merritt  v.  Brinkerhoff,  17  Johns.  306, 
8  Am.  Dec.  404,  where  an  upper  proprietor 
dammed  back  water,  and  then  released  it 
in  torrents  to  the  harm  of  the  use  of  the 
lower  owner,  the  court  held  that  this  con- 
stituted a  material  waste  for  which  dam- 
ages could  be  recovered. 

And  one  who  allowed  his  dam  to  leak, 
the  seepage  benefiting  a  brother,  to  the  det- 
riment of  the  defendant,  was  held,  in  Glaze 
V.  Frost,  44  Or.  29,  74  Pac.  336,  not  enti- 
tled to  recover  the  quantity  of  water  award- 
ed him  until  he  erected  and  maintained  a 
tight  dam. 

Where  water  is  appropriated  that  is  not 
actually  required  and  put  to  a  beneficial 
use,  it  must  remain  or  go  back  into  the 
stream  for  the  use  of  subsequent  appropri- 
ators.  Manning  ▼.  Fife,  17  Utah,  232,  64 
Pac  111. 

In  Union  Mill  A  Min.  Co.  v.  Dangberg,  81 
Fed.  73,  which  was  an  action  for  the  al- 
leged wrongful  waste  of  water,  in  that  the 
surplus  after  use  was  allowed  to  run  upon 
a  sandy  plain,  instead  of  being  returned  to 
the  natural  stream,  the  court  held  that  an 
appropriator  was  entitled  only  "to  make  an 
economic,  beneficial,  and  reasonable  use  of 
the  water,  without  any  waste;"  and  that 
"the  decree  against  unnecessary  and  un- 
reasonable waste  should  be  made  strong, 
clear,  and  positive." 
16  L.RJ^.(K.S.) 


Parties  are  not  liable  for  water  lost  by 
absorption  and  evaporation,  which  is  neces- 
sarily so  lost  in  a  well-constructed  ditch  or 
flume  which  is  kept  in  good  condition.  Nor 
can  parties  who  have  made  their  appropria- 
tion by  such  means  be  compelled  to  substi- 
tute a  less  wasteful  method  for  carrying 
the  water;  but  they  may  be  compelled  to 
keep  their  flumes  and  ditches  in  good  re- 
pair so  as  to  prevent  any  unnecessary  waste. 
Barrows  v.  Fox,  98  Cal.  63,  32  Pac.  811. 

And  in  Rodgers  y.  Pitt,  89  Fed.  420,  the 
court,  in  granting  a  temporary  injunction 
(made  permanent  in  129  Fed.  932),  held 
that,  in  determining  the  amount  of  water 
which  a  user  applies  to  a  beneficial  use,  and 
to  which  he  is  entitled  as  against  a  subse- 
quent appropriator,  the  system  of  irriga- 
tion in  common  use  in  the  locality  is  to  be 
taken  as  the  standard,  even  '  though  such 
system  necessarily  results  in  a  waste  of  wa- 
ter which  might  be  avoided  by  the  adoption 
of  a  more  economical  method. 

Where  an  appropriation  has  been  made, 
and  the  original  method  of  conveying  the 
water  was  direct  and  economical,  a  change 
of  method  whereby  the  waste  is  materially 
increased  cannot  be  made  to  the  detriment 
of  a  subsequent  appropriator.  Thus,  in 
Roeder  v.  Stein,  23  Nev.  92,  42  Pac.  807, 
where  a  ditch  was  originally  used,  but  later 
the  water  was  stored  in  a  lake  used  as  a 
reservoir,  thus  materially  increasing  the 
waste,  the  court  held  that  a  prior  appro- 
priator should  be  restrained  to  the  use  of 
a  method  at  least  as  economical  as  the  orig- 
inal. 

And   ia   Farnham    on   Water    &    Water 
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The  complaint  shows  that  for  the  mere 
benefit  of  wetting  down  the  plaintiff's  ditch 
an  entire  city  is  deprived  of  the  use  of  wa- 
ter, while,  on  the  other  hand,  the  injunction 
is  an  immeasurable  damage  to  the  defend- 
ant, and  should  not  be  granted. 

McCullough  V.  Denver,  39  Fed.  307;  Still- 
water Water  Co.  ▼.  Farmer,  89  Minn.  58,  60 
L.R.A.  875,  99  Am.  St.  Rep.  541,  93  N.  W. 
907. 

Messrs.  Burke  &  Nangle,  also  for  plain- 
tiffs in  error: 

The  town  had  the  power  of  condemnation. 
Under  these  circumstances,  courts  refuse  an 
injunction. 

Erie  R.  Co.  v.  Delaware,  L.  ft  W.  R.  Co. 
21  N.  J.  Eq.  283  J  Hathaway  v.  Mitchell,  34 
Mich.  164;  Swift  v.  Jenlcs,  19  Fed.  641;  Hall 
V.  Rood,  40  Mich.  46,  29  Am.  Rep.  528. 

Messrs.  George  E.  McConley  and  H.  P. 
Burke  for  defendant  in  error, 

Gabbert,  J.,  delivered  the  opinion  of  the 
court: 

Defendant  in  error,  plaintiff  in  the  court 
below,  brought  suit  against  the  plaintiffs 
in  error,  as  defendants,  the  purpose  of  which 
was  to  quiet  title  of  plaintiff  in  appropria- 
tions of  water  which  it  claimed  to  have 
made  for  domestic  and  irrigation  uses,  and 
for  an  injunction  against  the  defendants  to 
restrain  them  from  diverting  for  their  use, 
or  interfering  in  any  manner  with  such  ap- 
propriations, to  the  injury  of  plaintiff.  To 
the  complaint  filed,  the  defendants  inter- 
posed a  demurrer  upon  three  grounds:  (1) 
Want  of  jurisdiction  of  the  court  of  the  sub- 
ject-matter   of    controversy;    (2)    that  the 


complaint  did  not  state  a  cause  of  action; 
and  (3)  that  there  was  a  defect  of  parties 
plaintiff  because  the  consumers  of  water 
through  plaintiff's  ditch  were  not  joined 
with  plaintiff  as  parties  plaintiff  in  the 
action.  This  demurrer  was  overruled.  The 
defendants  elected  to  stand  thereon,  and 
judgment  was  rendered  for  plaintiff.  Tha 
defendants  bring  the  cases  here  for  review 
on  error. 

In  substance,  the  complaint  states  that 
plaintiff  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  this  state;  that 
it  owns,  controls,  and  operates  an  irrigating 
ditch  known  as  the  "extension  of  the  Paw- 
nee ditch;"  that  this  ditch  is  used  for  the 
purpose  of  carrying  and  distributing  water 
for  irrigation  and  domestic  purposes  to  th<> 
members  of  its  company  who  own  land  un- 
der it,  and  are  consumers  of  the  water  so 
carried  and  distributed;  that  the  town  of 
Sterling  is  a  municipal  corporation  organ- 
ized and  existing  under  the  laws  of  this 
state;  that  the  ditch  in  question  was  con- 
structed by  the  predecessors  in  interest  of 
plaintiff  from  a  point  on  the  west  side  of 
Springdale  creek  at  the  terminus  of  another 
ditch  known  as  the  "Pawnee ; "  that  the  work 
of  construction  was  begun  on  May  26,  1898, 
and  thereafter  carried  on  with  diligence 
until  completed.  The  dimensions  of  tha 
ditch  are  given;  it  being  alleged  that  it* 
carrying  capacity  is  25  cubic  feet  per  second 
of  time,  and  that  the  water  conducted 
through  such  ditch  from  the  date  of  its 
completion  has  been  applied  to  the  irriga- 
tion of  lands  lying  thereunder,  and  used  by 
the  owners  of  such  lands  for  domestic  pur- 


Rights,  vol.  3,  §  675,  the  author  says: 
'•While  a  prior  appropriator  of  water  can 
claim  only  the  amount  which  is  neci^ssary  to 
supply  his  needs,  and  can  permit  no  water 
to  go  to  waste,  he  is  not  bound  to  adopt 
the  best  means  for  utilizing  the  water,  or 
take  extraordinary  precautions  to  prevent 
waste.  He  is  entitled  to  make  a  reasonable 
use  of  the  water  according  to  the  custom 
of  the  locality,  and,  as  long  as  he  does  so, 
other  persons  cannot  complain  of  his  acts. 
The  amount  of  water  required  by  an  appro- 
priator to  irrigate  his  lands  should  be  de- 
termined by  reference  to  the  system  used, 
although  it  results  in  a  waste  of  water 
which  might  be  avoided  by  the  adoption  of 
another  system." 

If  a  riparian  proprietor,  by  placing  a  dam 
across  a  stream  running  through  )iis  land, 
obstructs  the  same  so  that,  instead  of  run- 
ning as  theretofore  to  the  riparian  pro- 
prietor below,  the  water  accumulates  in  an 
artificial  lake  or  pond,  and,  by  means  of 
absorption  and  evaporation  due  to  being 
spread  over  a  large  surface,  is  diminished 
in  quantity  to  such  an  e.\tent  as  to  deprive 
the  lower  proprietor  of  a  ron'sonable  quan- 
tity of  water,  to  which  he  is  entitled,  and 
whieli  he  would  otherwise  receive,  such  ob- 
13  L.R.A.(N.S.) 


struction  of  the  stream  operates  as  an  un- 
lawful diversion  of  the  water,  for  which 
tlie  lower  proprietor  is  entitled  to  recover 
the  damages.  Ferrea  v.  Knipe,  28  Cal.  341, 
87  Am.  Dec.  128;  White  y.  East  Lake  I^nd 
Co.  96  Ga.  416,  51  Am.  St  Rep.  141,  23  S. 
E.  393. 

On  the  other  hand,  however,  a  few  eases 
hold  that  the  evaporation  and  soakage  oc- 
casioned by  damming  back  the  waters  of  a 
stream,  thereby  causing  a  material  diminu- 
tion of  the  flow,  do  not  constitute  a  diver- 
sion for  which  a  riparian  owner  can  main- 
tain an  action,  as  it  is  an  injury  incidental 
to  a  reasonable  enjoyment  of  a  common 
right,  which  can  demand  no  redress.  Du- 
mont  ▼.  Kellogg,  29  Mich.  420,  18  Am.  Rep. 
102  (in  this  case,  however,  neither  pro- 
prietor had  acquired  rights  superior  to  the 
other) ;  Palmer  v.  Mulligan,  3  Caiues,  307, 
2  Am.  Dec.  270,  where  the  court  said: 
"The  erection  of  dams  on  all  rivers  is  in- 
jurious in  some  degree  to  those  who  have 
mills  on  the  same  stream  below,  in  with- 
holding the  water,  and  by  a  greater  evapo- 
ration in  consequence  of  an  increased  sur- 
face ;  yet  such  injuries,  I  believe,  were  nevatf 
thought  to  afford  a  ground  of  action." 
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poses  continuously  since  that  time.  It  is 
alleged  that  the  source  of  supply  for  this 
ditch  is  the  surplus  water  of  Pawnee  ditch 
and  the  waters  of  Springdale  creek,  which 
are  diverted  at  the  point  where  it  inter- 
sects this  creek.  This  creek,  it  is  alleged, 
is  a  natural  water  course,  supplied  by 
springs  which  rise  about  1  mile  above  the 
point  of  the  intake  of  plaintiff's  ditch,  and 
flow  approximately  200,000  gallons  of  water 
each  twenty-four  hours.  It  is  also  alleged 
that  the  water  thus  appropriated  in  connec- 
tion with  the  surplus  waters  of  Pawnee 
ditch  is  not  more  than  sufficient  to  supply 
the  needs  of  the  consumers  under  plaintiff's 
ditch  for  domestic  and  irrigation  uses;  that, 
during  the  season  from  October  1st  to  May 
1st,  the  entire  supply  of  such  ditch  is  de- 
rived from  the  springs  above  mentioned,  and 
that  the  supply  thus  obtained  is  not  enough 
to  furnish  the  consumers  through  plaintiff's 
ditch  with  water  sufficient  for  their  domes- 
tic needs  during  that  period ;  and  that,  dur- 
ing the  remainder  of  each  season,  the  water 
in  controversy  is  utilized  by  such  consumers 
for  domestic  and  irrigation  purposes.  It 
then  charges  that  the  town  of  Sterling  has 
recently  purchased  the  lands  upon  which 
springs  supplying  Springdale  creek  rise, 
and  has  commenced  to  construct  a  system 
of  waterworks  to  supply  the  inhabitants  of 
the  town  with  water,  the  intention  being  to 
take  its  supply  from  these  springs,  and  con- 
vey it  by  means  of  a  pipe  line  about  6  miles 
in  length,  that  being  approximately  the  dis- 
tance the  town  is  situate  from  the  springs. 
No  argument  is  made  on  behalf  of  defend- 
ants in  support  of  the  ground  of  demurrer 
to  the  effect  that  the  court  was  without  ju- 
risdiction of  the  subject-matter  of  contro- 
versy, and  we  shall  pass  that  question  with- 
out discussion. 

In  support  of  the  claim  that  the  complaint 
does  not  state  facts  suflScient  to  constitute 
a  cause  of  action,  counsel  for  defendants  ad- 
vances these  propositions:  (1)  That  the 
town  of  Sterling,  by  virtue  of  the  laws  of 
the  state,  is  entitled  to  appropriate  the  wa- 
ters of  Springdale  springs  without  compen- 
sating plaintiff.  (2)  That,  as  the  con- 
sumers under  plaintiff's  ditch  are  not  ri- 
parian owners,  they  have  no  right  to  divert 
water  through  the  ditch  to  supply  their  do- 
mestic needs.  (3)  That  it  does  not  appear 
from  the  ccmplaint  that  consumers  under 
plaintiff's  ditch  have  any  benefit  of  the  wa- 
ter in  ccmtroversy  during  the  season  begin- 
ning October  Ist  and  ending  May  1st,  and 
is  otherwise  deficient  in  failing  to  state  facts 
from  which  an  appropriation  can  be  deduced. 
(4)  It  does  not  appear  from  the  allegations 
of  the  complaint  that  the  town  has  not  com- 
menced proceedings  to  condemn  the  water 
in  question,  or  has  not  acquired  the  right  to 
15  L.RA.(N.8.) 


appropriate  such  water  by  consent  of  residents 
on  the  stream  whose  rights  would  be  ma- 
terially affected  by  such  appropriation. 
By  subdivision  73,  s  4403,  Mill's  Anno. 
Stat.,  towns  are  authorized  to  take  wa- 
ter in  sufficient  quantity  from  any  stream 
or  spring  to  supply  the  domestic  needs  of 
its  inhabitants,  provided  "that,  if  the  tak- 
ing of  such  water  in  such  quantity  shall 
materially  interfere  with,  or  impair,  the 
vested  right  of  any  person  or  persons,  or  cor- 
poration (heretofore  acquired),  residing  up- 
on such  creek,  gulch,  or  stream,  or  doing 
any  milling  or  manufacturing  business 
thereon,  they  shall  first  obtain  the  consent 
of  such  person  or  persons,  or  corporation, 
or  acquire  the  right  of  domain  by  condemna- 
tion, as  prescribed  by  the  Constitution  and 
laws  upon  that  subject,  and  make  full  com- 
pensation or  satisfaction  for  all  the  dam- 
ages thereby  occasioned  to  such  person  or 
persons,  or  corporation."  This  statute  went 
into  effect  July  3,  1877;  and,  as  we  under- 
stand the  argument  of  counsel  for  the  town, 
it  is  urged  that,  inasmuch  as  the  rights  of 
plaintiff  did  not  attach  to  the  water  in  con- 
troversy until  1898,  its  rights  were  acquired 
subject  to  the  right  of  the  town  to  appropri- 
ate and  divert  the  water  of  Springdale 
springs,  and  without  compensating  plaintiff. 
If  the  statute  in  question  is  susceptible  of 
such  a  construction,  then  it  is  clearly  uncon- 
stitutional. Section  6,  art.  16,  C<Hi8t.,  states 
that  those  using  water  for  domestic  purposes 
shall  have  the  preference  over  those  claim- 
ing for  any  other  purpose;  but  this  provision 
does  not  entitle  one  desiring  to  use  water 
for  domestic  purposes  as  intended  by  the 
defendant  town  of  Sterling  to  take  it  from 
another  who  has  previously  appropriated 
it  for  some  other  purpose,  without  just  com- 
pensation. Rights  to  the  use  of  water  for 
a  beneficial  purpose,  whatever  the  use  may 
be,  are  property  in  the  full  sense  of  that 
term,  and  are  protected  by  8  16,  art.  12, 
Const.,  which  says  that  "private  property 
shall  not  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation."  In 
this  dry  and  arid  region  a  right  to  the  use 
of  water  appropriated  for  beneficial  pur- 
poses is  of  great  value  because  of  the  many 
enterprises  carried  on  which  are  dependent 
upon  its  use.  In  many  instances  such  en- 
terprises would  be  rendered  valueless  if  the 
right  to  the  use  of  water  necessary  to  carry 
them  on  was  taken  away;  and,  unless  such 
rights  were  fully  protected,  it  would  be  haz- 
ardous, to  say  the  least,  to  embark  in  any 
enterprise  dependent  upon  an  appropriation 
of  water  if  such  appropriation  was  subject 
to  the  right  of  any  municipality  within  the 
state  to  take  the  water  representing  such 
appropriation  to  supply  its  inhabitants, 
without    compensating    the    appropriator. 
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That  a  dty  or  town  cannot  take  water  for 
domestic  purposes  which  has  been  previous- 
ly appropriated  for  some  other  beneficial 
purpose,  without  fully  oompensating  the 
owner,  is  so  clear  that  further  discussion 
seems  almost  unqecessary.  Any  other  con- 
elusion  would  violate  the  most  fundamental 
principles  of  justice,  and  result  in  destroy- 
ing most  valuable  rights.  It  would  violate 
that  right  protected  by  our  Constitution, 
that  property  shall  not  be  taken  from  the 
owner,  either  for  the  benefit  of  the  public, 
or  for  private  use,'  without  compensation 
to  the  owner.  The  right  of  a  city  to  divert 
water  for  the  use  of  its  inhabitants  la  not 
superior  to  the  right  of  an  individual  or  a 
farming  community  to  divert  water  for  do- 
mestic or  other  purposes,  in  -the  sense  that 
the  city  may  take  water  for  that  purpose 
from  those  who  have  previously  appropri- 
ated it  for  the  same,  or  some  other  beneficial, 
use,  without  compensating  the  senior  appro- 
priators.  Montrose  Canal  Co.  v.  Loutsen- 
hizer  Ditch  Co.  23  Colo.  233,  48  Pac.  632. 
Such  is  the  plain  meaning  of  the  statute 
upon  -which  defendants  rely. 

The  contention  of  counsel  for  defendants 
that  water  cannot  be  diverted  from  a  stream 
for  domestic  use,  except  by  towns  and  cities, 
by  one  not  a  riparian  owner,  is  not  tenable. 
The  right  to  water  appropriated  for  domestic 
purposes  does  not  depend  upon  the  tooiM  of 
its  use  for  those  purposes.  Coffin  v.  Left 
Hand  Ditch  Co.  6  Colo.  444.  The  Loutsen- 
Mlzer  Case,  supra,  and  Broadmoor  Dairy  & 
Live  Stock  Co.  v.  Brookside  Water  ft  Im- 
prov.  Co.  24  Colo.  541,  62  Pac.  792,  do  not 
sustain  the  contention  of  counsel  on  the 
proposition  under  consideration.  In  the 
former  case  it  was  held  that  the  domestic 
use  mentioned  in  the  Constitution  was  the 
right  of  the  riparian  owner  to  take  water 
for  himself,  his  family,  or  his  stock,  and  the 
like;  but  that  this  right  could  not  be  exer- 
cised to  the  detriment  of  prior  appropriators 
by  permitting  a  diversion  through  a  long 
canal  to  points  remote  from  the  stream  to 
supply  such  domestic  needs,  without  compen- 
sating prior  appropriators.  In  the  latter 
case  it  was  decided  that  the  rights  of  a  ri- 
parian owner  to  water  for  domestic  purposes 
could  not  be  conveyed  separate  and  apart 
from  the  land,  and  therefore  the  water  in- 
cident to  that  right  could  not  be  diverted 
from  the  stream  and  used  elsewhere. 

The  proposition  that  the  complaint  does 
not  state  facts  from  which  it  appears  that 
the  consumers  under  plaintiff's  ditch  have 
any  benefit  of  the  water  diverted  from 
Springdale  creek  during  the  season  begin- 
ning October  1st  and  ending  May  1st,  and  is 
otherwise  deficient  in  failing  to  state  facts, 
was  more  fully  presented  on  oral  argument 
than  in  the  briefs.  The  c<»nplaint  does  not 
16  L.RJl.(N.S.) 


state  whether  any  water  so  diverted  during 
this  period  ever  reaches  plaintiff's  con- 
sumers. In  fact,  it  mi(^t  be  said  from  the 
statements  of  the  complaint  that  it  does  not, 
and,  of  course,  if  this  be  true,  an  appropri- 
ation is  not  stated,  for  a  diversion  which  is 
not  applied  to  some  beneficial  use  does  not 
constitute  an  appropriation.  Ft.  Morgan 
Land  &  Canal  Co.  v.  South  Platte  Ditch  Co. 
18  Colo.  1,  36  Am.  St.  Rep.  259,  30  Pac. 
1032;  Farmers'  Independent  Ditch  Co.  ▼. 
Agricultural  Ditch  Co.  22  Colo.  613,  65  Am. 
St.  Rep.  149,  45  Pac.  444.  The  c(Hnplaint 
should  state  clearly  what  volume  of  water 
diverted  does  reach  the  consumers  under 
plaintiff's  ditch  during  that  period;  how 
many  consumers  there  are ;  the  distance  it  is 
carried  through  the  Pawnee  extension  ditch ; 
the  area  of  land  to  which  it  is  applied; 
when  it  was  applied;  what  volume  is  actu- 
ally consumed  for  domestic  and  irigation 
purposes;  and  when  the  ditch  was  com- 
pleted,— in  brief,  a  succint  statement  of 
the  facts  upon  which  plaintiff  relies  to  es- 
tablish an  appropriation  for  domestic  and 
irrigation  purposes.  It  has  been  repeatedly 
held,  following  Farmers'  High  Line  Canal  & 
Reservoir  Co.  v.  Southworth,  13  Colo.  Ill, 
4  L.R.A.  767,  21  Pac.  1028,  that,  in  plead- 
ing an  appropriation  of  water,  the  acts  con- 
stituting such  appropriation  must  be  stated, 
and  not  merely  legal  conclusions,  so  that, 
upon  inspection  of  such  pleading,  it  can  be 
determined  whether  or  not  the  facts  stated 
constitute  in  law  a  valid  appropriation  of 
water  for  a  beneficial  use. 

There  is  another  particular  in  which  the 
complaint  is  fatally  defective,  in  that  it 
prima  fade  appears  from  its  averments 
that  the  gpreater  part  of  the  water  diverted 
into  the  Pawnee  extension  ditch  during  the 
season  beginning  October  1st  and  ending 
May  1st  is  lost.  According  to  the  state- 
ments in  the  complaint,  the  entire  supply  of 
water  for  plaintiff's  ditch  during  the  sea- 
son in  question  is  derived  from  Springdale 
creek.  It  appears  that  the  capacity  of  the 
ditch  of  plaintiff  through  which  this  water 
is  conveyed  is  26  cubic  feet  per  second  of 
time,  and  that  the  water  horn  Springdale 
creek  does  not  exceed  %  of  a  cubic  foot  per 
second  of  time.  This  is  a  very  small  vol- 
ume to  undertake  to  convey  thi:ough  a  ditch 
of  so  great  capacity.  It  is  a  matter  of  com- 
mon knowledge  that  in  doing  so  necessarily 
a  very  great  proportion  of  such  volume 
would  be  lost  by  seepage  and  evaporation 
before  it  was  conveyed  any  considerable  dis- 
tance. The  law  contemplates  an  economical 
use  of  water.  It  will  not  countenance  the 
diversion  of  a  volume  from  a  stream  which, 
by  reason  of  the  loss  resulting  from  the  ap- 
pliances used  to  convey  it,  is  many  times 
that  which  is  actually  consumed  at  the  point 
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where  it  is  utilized.  Water  is  too  valuable 
to  be  watted,  either  through  an  extravagant 
application  for  the  purpose  appropriated,  or 
by  waste  resulting  from  the  means  employed 
to  carry  it  to  the  place  of  use,  which  can  be 
avoided  by  the  exercise  of  a  reasonable  de- 
gree of  care  to  prevent  unnecessary  loss,  or 
loss  of  a  volume  which  is  greatly  dispropor- 
tionate to  that  actually  consumed.  Mon- 
trose Canal  Co.  ▼.  Loutsenhizer  Ditch  Co. 
supra.  An  appropriator,  therefore,  must 
exercise  a  reasonable  degree  of  care  to  pre- 
vent waste  through  seepage  and  evaporation 
in  conveying  it  to  the  point  where  it  is  used. 
In  cases  where  this  question  arises  the  pur- 
pose for  which  the  appropriation  is  made 
and  the  proportion  of  the  diversion  actually 
applied  to  a  beneficial  use,  as  compared  with 
the  volume  diverted,  would  doubtless  be  im- 
portant matters  to  consider.  'According  to 
the  statements  of  the  complaint,  the  springs 
flow  approximately  200,000  gallons  each 
twenty-four  hours.  How  much  is  diverted 
from  the  stream  into  plaintiff's  ditch  is  not 
stated.  Unless  there  is  a  great  loss  in  the 
flow  from  the  springs  to  the  intake  of  plain- 
tiff's ditch,  there  must  be  a  great  number 
of  consumers  to  be  supplied  with  water  for 
domestic  purposes,  or  there  is  a  great  loss 
of  water  after  it  enters  the  ditch.  It  is  ap- 
parent, therefore,  that,  in  order  to  state  an 
appropriation  of  the  volume  claimed  by 
plaintiff  which  can  be  upheld,  it  is  neces- 
sary to  state  facts  from  which  it  will  ap- 
pear that  the  volume  diverted  from  Spring- 
dale  creek  is  not  lost  to  an  unnecessary  de- 
gree through  the  failure  of  plaintiff  to  ex- 
ercise a  reasonable  degree  of  care  to  prevent 
loss  in  carrying  it  to  the  place  of  use.  To 
what  extent  an  appropriation  by  plaintiff 
which  it  is  sought  to  utilize  through  a  con- 
duit of  a  character  which  would  result  in  a 
loss  of  the  volume  diverted  greatly  dispro- 
portionate to  the  volume  which  would  reach 
its  consumers,  or  which  would  be  actually 
consumed  by  them  to  supply  their  domestic 
needs  or  rendered  available  for  the  purpose 
of  irrigation,  could  be  upheld,  is  not  a  ques- 
tion upon  which  we  express  any  opinion  at 
this  time.  It  will  be  time  enough  to  deter- 
mine that  question  when  a  complaint  is  filed 
from  which  it  appears  how  much  water  of 
the  volume  diverted  into  plaintiff's  ditch  is 
actually  consumed  by  those  living  under  it, 
and  who  depend  upon  such  diversion  to  sup- 
ply their  domestic  needs,  and  for  the  pur- 
pose of  irrigation,  or  when  a  case  is  tried 
and  these  facts  established  by  competent 
testimony. 

The  next  point  made  by  counsel  for  de- 
fendants is  that  there  is  no  statement  in  the 
complaint  to  the  effect  that  the  town  has  not 
commenced  proceedings  to  condemn  the  wa- 
ter in  controversy,  or  has  not  acquired  the 
15  L.R.A.(X.S.) 


right  to  appropriate  such  water  by  consent 
of .  residents  on  the  stream,  whose  rights 
would  be  materially  affected  by  the  town  di- 
verting the  water  to  supply  its  inhabitants. 
We  think  there  is  no  merit  whatever  in  this 
contention.  They  are  purely  matters  of  de- 
fense, and  need  not  be  stated  in  the  com- 
plaint. 

The  final  question  relates  to  an  alleged  de- 
fect of  parties  plaintiff.  This  proposition  is 
based  upon  the  ground  that  the  consumers 
of  water  imder  plaintiff's  ditch  should  be 
joined  with  plaintiff  as  parties  to  the  ac- 
tion. A  ditch  company  may  maintain  an 
action  to  protect  the  rights  of  the  consumers 
of  water  through  its  ditch,  and  it  is  not 
necessary  to  join  such  consumers  with  the 
ditch  company  as  parties  plaintiff  in  an  ac- 
tion for  that  purpose.  MontrosQ  Canal  Co. 
V.  Loutsenhizer  Ditch  Co.  and  Fanners'  Inde- 
pendent Ditch  Co.  V.  Agricultural  Ditch  Co. 
supra. 

The  judgment  of  the  District  Court  is  re- 
versed and  the  cause  remanded,  with  direc- 
tions to  sustain  the  demurrer  upon  the 
ground,  and  for  the  reason,  that  the  com- 
plaint is  insufiicient  in  the  respects  we  have 
pointed  out,  with  leave  to  plaintiff  to  amend 
its  complaint  as  it  may  be  advised. 

Steele,  Ch.  J.,  did  not  participate. 


MASSACHi;SETTS    SVPBEBfiB:    JUDI- 

ciaij  court. 

samuel  r.  gordon 

V. 

MAX  LEVINE. 

(— Mass.  — ,  83  N.  E.  861.) 

Snnday  —  delivery  of  check  on  — T«lld- 
ity  as  defense. 

1.  The  payee  of  a  check  for  a  valid  debt, 
who  negotiates  it,  but  takes  it  back  and  re- 
turns the  money  upon  the  indorser's  failure 
to  present  it  in  time  and  until  after  the 
bank   fails,   cannot  take  advantage   of  the 


Caae  Ifote.  —  Etfert  of  payment  of  debt 
on  Sunday. 

It  is  well  settled  that  a  payment  made 
on  Sunday,  although  illegal  because  made 
in  violation  of  a  statute  prohibiting  the 
doing  of  work  or  business  on  the  Sabbath, 
discharges  the  debt.  This  is  so  because  the 
parties  are  in  pari  delicto,  and  the  court 
will  neither  allow  the  debtor  to  recover  the 
money  so  paid,  nor  permit  the  creditor  to 
keep  it  and  then  sue  for  the  original  amount 
of  indebtedness.  Shields  v.  Klopf,  70  Wis. 
69,  35  N.  W.  284;  Leonard  v.  Travis,  6  Al- 
len, 129  (the  rule  stated)  ;  Cranson  v.  Goss, 
107   Mass.  439,  0  Am.  Rep.  4S    (the  rule 
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fact  that  it  was  delivered  on  Sunday,  in  i 
order  to  recover  from  the  maker,  since  the 
court,  although  it  will  not  aid  a  person  to 
recover  on  a  Sunday  transaction,  will  give 
to  an  act  done  on  that  day  its  legal  effect 
when  set  up  in  defense. 
Trial  —  Instractlon   —  check   delivered 

on  Sunday. 

2.  One  taking  a  check  in  payment  of  a 
debt  is  not,  in  an  action  against  the  maker 
for  its  amount,  entitled  to  a  ruling  that, 
if  it  was  delivered  on  Sunday,  it  was  in- 
valid and  of  no  effect,  and  that  he  is  mi- 
titled  to  recover  for  money  lent,  if  he  re- 
ceived the  money  called  for  by  it,  or  might 
have  done  so  but  for  his  own  negligence. 

(February  26,  1908.) 

EXCEPTIONS  by  plaintiffs  to  the  refusal 
of  the  Superior  Court  for  Suffolk  Coun- 
ty to  make  certain  rulings  requested  by  him 
in  an  action  brought  against  the  maker  of 
a  check  which  had  been  delivered  on  Sun- 
day and  dishonored,  which,  the  case  being 
tried  without,  a  jury,  resulted  in  a  finding  in 
defendant's  favor.    Orerniled. 

On  Sunday,  December  31,  1905,  plaintiff 
accepted  from  defendant  a  check  for  $100 
executed  the  preceding  day,  in  payment  of 
a  debt  for  that  amount.  The  following  day 
he  negotiated  the  check,  receiving  its  face 
value.  After  several  negotiations,  it  was 
presented  for  payment  January  5,  1906,  at 
which  time  the  drawee  had  failed.  The 
maker  had  sullicient  funds  on  deposit  to  pay 
the  check,  and  it  would  have  been  paid  had 
it  been  presented  in  time.  Subsequently, 
plaintiff  received  back  the  check,  returning 
the  amount  received  for  it,  and  brought  this 
action  against  the  maker. 

Messrs.  Francis  P.  Garland  and  Ed- 
ward D.  Wright,  for  plaintiff: 

Contracts  made  on  Sunday  are  void. 

Pattee  v.  Greely,  13  Met.  284;  2  Parsons, 
Contr.  9th  ed.  p.  928;  Kepner  v.  Keefer,  6 
Watts,  231.  31  Am.  Dec.  460;  Tucker  v. 
West,  29  Ark.  386;  Stevens  v.  Wood,  127 
Mass.  123. 

Though  the  note  made  and  delivered  on 
Sunday  is  void,  the  payee  may  recover  on 
the  original  consideration. 

1  Dan.  Neg.  Inst.  5th  ed.  S  69;  Pope  v. 
Linn,  50  Me.  83:  Gregg  v.  Wyman,  4  Cush. 
320;  Sayre  v.  Wheeler,  31  Iowa,  112;  Harts- 


horn y.  Hartehorn,  67  N.  H.  163,  29  AtL 
406;  Tucker  v.  West,  29  Ark.  386;  Edwards 
V.  Probst,  38  Ark.  661. 

A  void  note  or  check  given  in  payment  of 
a  debt  does  not  pay  the  debt  or  discharge 
the  defendant  from  liability. 

Hartshorn  t.  Hartshorn  and  Edwards  ▼. 
Probst,  supra. 

Mr.  Nathan  Bamett,  for  defendant: 

A  court  of  justice  will  not  assist  a  person 
who  has  participated  in  a  transaction  for- 
bidden by  statutes. 

Cranson  v.  Ooss,  107  Mass.  441,  9  Am. 
Rep.  46. 

Money  paid  on  the  Lord's  Day  and  re- 
tained afterwards  discharges  the  debt. 

Johnson  v.  Willis,  7  Gray,  164. 

IJorlng,  J.,  delivered  the  opinion  of  the 
court : 

The  only  question  before  us  in  the  case 
at  bar  is  that  raised  by  the  exception  to  the 
refusal  to  adopt  the  following  ruling  asked 
for  by  the  plaintiff:  "If  the  check  was  de- 
livered on  Sunday  it  was  invalid  and  of  no 
legal  effect,  and  the  plaintiff  is  entitled  to 
recover  on  his  count  for  money"  lent. 

"If  the  check  was  delivered  on  Sunday 
it  was  invalid  and  of  no  iegai  effect,"  and 
the  plaintiff  could  not  have  recovered  if  he 
had  brought  suit  on  it  against  the  defend- 
ant on  nonpayment  by  the  bank  after  a  pre- 
sentment within  the  proper  time.  Stevens 
v.  Wood,  127  Mass.  123. 

But  it  does  not  follow  that  "the  plaintiff 
is  entitled  to  recover  on  his  count  for  money" 
lent.  On  the  contrary,  a  defense  to  the 
count  for  money  lent  would  have  been  made 
out  if  the  plaintiff  had  received  the  $100 
from  the  bank  on  presenting  the  check  to  it 
for  payment. 

It  was  decided  in  Johnson  v.  Willis,  7 
Gray,  164,  that  a  payment  made  on  Sunday 
is  a  defense  to  an  action  for  the  recovery  of 
the  debt  so  paid.  To  the  same  effect,  see 
Cranson  v.  Goss,  107  Mass.  439,  441,  9  Am. 
Rep.  45;  Leonard  v.  Travis,  8  Allen,  129. 
130;  Clapp  v.  Hale,  112  Mass.  368,  370.  17 
Am.  Rep.  111. 

In  the  case  we  have  supposed,  where  the 
plaintiff  received  his  $100  from  the  bank 
on  presenting  the  check  for  payment,  the 
defendant  cannot  make  out  his  defense  with- 


stated) ;  Johnson  v.  Willis,  7  Gray,  164; 
Jameson  v.  Carpenter,  68  N.  II.  62,  36  Atl. 
654. 

.•^ee  also  Lamore  v.  Frisbie,  42  Mich. 
180.  3  N.  W.  910.  and  Pillen  v.  Erickson, 
125  Mich.  68,  83  N.  W.  1023.  in  the  latter 
of  which  it  was  held  that  a  part  ]>ayment 
of  a  debt,  made  by  furnishing  labor  on  Mon- 
day to  plaintiff's  son  in  pursuance  of  an 
a>rrcoment  iiiiulo  on  Sunday,  under  which  the 
Ktiii  i)aid  the  value  of  the  labor  to  the  plain- 
15  L.R.A.(N.S.) 


tiff  to  be  credited  on  defendant's  account, 
was  void. 

But,  while  a  payment  made  on  Sunday 
discharges  the  debt  to  that  extent,  such  a 
payment  does  not  operate  to  interrupt  the 
running  of  the  statute  of  limitations  as  to 
the  balance  of  the  debt.  Clapp  v.  Hale, 
112  Mass.  368,  17  Am.  Rep.  Ill;  Whitcher 
v.  McConnell.  59  N.  H.  470;  Haydock  v. 
Tracy,  3  Watts  &,  S.  607;  Dennis  v.  Shar- 
man,  31  Ga.  U07. 
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out  showing  an  infraction  of  the  Sunday 
law.  But  that  is  equally  true  where  the 
debt  is  paid  on  Sunday.  As  was  said  by 
Metcalf,  J.,  in  Leonard  ▼.  Travis,  supra: 
"A  debtor  violates  the  law  by  paying  the 
dpbt  on  Sunday.  So  does  the  creditor  by 
receiving  it  on  that  day;  but  he  cannot  en- 
force a  second  payment.  Johnson  ▼.  Willis, 
supra." 

The  distinction  established  by  the  cases  in 
this  commonwealth  is  this:  The  court  will 
not  aid  a  party  to  recover  on  a  Sunday 
transaction,  on  the  one  hand;  but,  on  the 
other  hand,  it  will  not  treat  as  a  nullity 
what  was  done  on  Sunday  in  performance 
of  a  valid  contract ;  it  will,  on  the  contrary, 
give  to  the  act  done  on  Sunday  its  legal 
effect  when  set  up  in  defense. 

This  is  made  clear  by  the  language  of  the 
opinions  in  Johnson  v.  Willis;  Cranson  v. 
Goss,  and  Leonard  v.  Travis, — supra;  and 
it  is  established  by  the  decision  in  Clapp  v. 
Hale,  112  Mass  368,  17  Am.  Rep.  111.  In 
that  case  it  was  decided  that,  while  a  part 
payment  on  Sunday  was  valid  as  a  part 
payment,  it  did  not  take  the  note  out  of 
the  operation  of  the  statute  of  limitations. 

In  the  case  at  bar  the  plaintiff  got  his 
$100  by  "negotiating"  the  check,  and  the 
result  is  tlie  same  as  if  he  had  received  the 
money  from  the  bank. 

It  appears  from  the  bill  of  exceptions  that, 
when  he  "negotiated"  the  check  on  Monday, 
he  received  from  the  indorsee  the  $100  called 
for  by  it.  It  is  stated  that,  when  the  check 
was  returned  to  the  plaintiff,  he  "returned 
the  $100  which  he  had  received  upon  the  ne- 
gotiation of  said  check." 

The  check  therefore  was  a  valid  check  in 
the  hands  of  the  purchaser  to  whom  it  was 
negotiated  on  Monday.  A  negotiable  instru- 
ment void  because  delivered  on  Sunday  is 
valid  in  the  hands  of  a  bona  fide  purchaser 
for  value  without  notice.  Cranson  v.  Goss, 
107  Mass.  439,  9  Am.  Rep.  45.  The  statute 
(as  to  the  rights  of  a  purchaser  of  a  nego- 
tiable instrument  payable  on  demand)  in 
force  when  Stevens  v.  Wood,  supra,  was  de- 
cided, was  repealed  by  the  negotiable  in- 
struments act,  now  Rev.  Laws,  chap.  73, 
J  70. 

The  purchaser  of  this  check  from  the 
plaintiff  lost  his  rights  against  the  plaintiff 
(the -payee  who  indorsed  it  to  him)  when 
he  failed  to  present  it  within  a  reasonable 
time,  for  the  same  reason  that  he  lost  them 
against  the  drawer;  as  to  which  see  Gordon 
V.  Levine,  194  Mass.  418,  10  L.R.A.(N.S.) 
1153,  80  N.  E.  505.  It  follows  that  the  re- 
payment of  the  $100,  on  the  check  being  "re- 
turned in  due  course,"  was  a  voluntary  pay- 
ment which  the  plaintiff  was  not  bound  to 
make. 

Further,  if  the  plaintiff,  in  place  of  nego-  > 
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tiating  the  check,  had  kept  it  until  it  was 
presented  on  Friday,  when  it  was  too  late 
(see  Gordon  v.  Levine,  supra ) ,  and  (because 
it  was  presented  too  late)  the  check  was  not 
paid  and  the  money  was  lost,  the  result 
would  have  been  the  same.  In  that  case  he 
could  have  had  his  money  had  he  presented 
the  check  within  the  proper  time ;  and,  since 
in  that  case  the  money  was  lost  through  his 
neglect  in  not  presenting  the  check  within 
a  reasonable  time,  he  cannot  stand  in  a 
better  position  than  he  would  have  stood  in 
had  he  acted  with  due  promptness. 

The  only  apparent  explanation  for  the 
plaintiff's  returning  the  $100  on  the  return 
of  the  check  was  that,  in  spite  of  the  facts 
stated  above,  the  check  was  not  "negotiated" 
to  a  bona  fide  purchaser,  but  was  "nego- 
tiated" to  his  own  agent.  If  it  was,  the 
neglect  to  present  the  check  within  a  rea- 
sonable time  was  the  plaintifTs  own  neglect. 

Since  the  judge  in  the  case  at  bar  may 
have  found  (1)  that  the  plaintiff  received 
the  $100  called  for  by  the  check,  or  (2) 
that  he  might  have  received  it  but  for  his 
own  neglect,  he  was  not  bound  to  give  the 
ruling  asked  for.  See,  in  that  connection, 
Swett  v.  Southworth,  125  Mass.  417;  Whit- 
ney V.  Esson,  99  Mass.  308,  96  Am.  Dec 
762. 

Exceptions  overruled. 


OHIO  SUPREME  COURT. 

EMMA  RHEINHEIMER,  PIff.  in  Err., 

V. 

^TNA  LIFE  INSURANCE  COMPANY  of 
Hartford,  Connecticut. 

(77  Ohio  St.  360,  83  N.  E.  491.) 

Accident   Insnrance  —  blood   poisoning. 

1.  An  accident-insurance  policy,  after  pro- 
viding for 'indemnity  for  accfdental  injuries 
resulting  in  disability,  loss  of  time  from 
labor,  etc.,  contains  the  further  stipulation 
that,  "if  death  results  solely  from  such  in- 
juries within  ninety  days,  the  said  company 
will  pay  the  principal  sum  of  $5,000  to  the 
beneficiary,  if  living;  and,  in  the  event  of 
the  death  of  said  beneficiary  before  the  death 
of  the  insured,  to  the  executors,  adminis- 
trators, or  assigns  of  the  insured."  The  pol- 
icy contains  the  further  provision  that  it  is 
issued  and  accepted  on  certain  conditions, 
one  of  which  is  that  "this  insurance  does 
not  cover,  in  event  of  accident  or  death,  loss 
of  limb  or  sight,  or  disability,  resulting 
wholly  or  partly,  directly  or  indirectly,  from 

Headnotes  by  the  Coubt. 

Note. —For  liability  on  accident  policy 
for  sickness  or  death  caused  by  blood  poison- 
ing, see  note  to  Can'  v.  Preferred  Acci.  Ins. 
Co.  6  L.R.A.(N.S.)  926. 
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liodily  or  mental  inflrmity,  or  disease  in  any 
form,  i^oximate  or  contributory,  as  a  pri- 
mary, secondary,  or  final  cause  of  accident, 
injury,  or  death.  ..."  While  said 
l>olicy  was  in  full  force,  and  insured  was  not 
afflicted  with  any  known  physical  or  mental 
infirmity,  he  unintentionally  and  accidental- 
ly sustained  a  cut  or  scratch  on  the  index 
linger  of  his  left  hand  from  which  blood  at 
once  issued,  through  which  wound  and  coin- 
cident therewith  it  became  so  infected  that 
blood  poisoning  was  at  once  introduced  into 
the  circulatory  system  of  the  insured,  from 
the  effects  of  which  he  died  within  five  days 
of  the  accidental  injury. 

Held,  that  the  death  was  not  within  said 
exception,   and   the   insurance   company   is 
liable. 
Trial  —  form  of  instructions. 

2.  Where  proper  special  instructions  to 
the  jury  are  requested,  but  not  to  be  given 
before  argument,  the  court  is  not  required  to 
give  such  instructions  in  their  precise  terms 
or  language  as  submitted.  It  is  sufSeient  if 
the  substance  thereof  be  given  in  other  in- 
structions, or  in  the  general  charge. 

(December  17,  1907.) 

ERROR  to  tho  Circuit  Court  for  Cuyahoga 
County  to  review  a  judgment  reversing 
a  judgment  of  the  Court  of  Common  Pleas 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  an 
accident-insurance  policy.    Reversed. 

Statement  by  Price,  J.: 

The  plaintiff  in  error  was  plaintiff  in  the 
court  of  common  pleas  in  an  action  against 
the  defendant  in  error  to  recover  on  a  policy 
of  insurance.  She  was  the  wife  of  Elias 
Rheinheimer,  the  insured,  and  the  benefici- 
ary named  in  the  policy.  The  petition  al- 
leges that:  "On  the  13th  day  of  November, 
1899,  at  the  city  of  Cleveland,  .  .  . 
through  W.  G.  Wilson,  who  was  then  and 
there  its  general  and  countersigning  agent, 
with  authority  to  receive  premiums,  accept 
risks,  and  issue  policies,  in  consideration  of 
the  sum  of  $25  then  paid  to  it  by  the  said 
Elias  Rheinheimer,  said  defendant  agreed 
and  promised,  in  case  of  the  death  of  said 
Elias  Rheinheimer  resulting  solely  from  bod- 
ily injuries  effected  during  the  term  of 
twelve  months  from  noon  of  the  13th  day  of 
November,  1899,  through  external,  violent, 
and  accidental  means  within  ninety  days 
from  the  date  of  said  injuries,  to  pay  to  the 
said  plaintiff  the  sum  of  $5,000.  There- 
after, in  consideration  of  the  further  pay- 
ment of  $25  to  it  paid  by  said  Elias  Rhein- 
heimer, said  defendant  continued  in  full 
force  said  policy  for  twelve  months  from  noon 
on  November  13,  1900,  through  W.  G.  Wil- 
son, its  agent  as  aforesaid.  On  the  30th  day 
of  December,  1900,  said  Elias  Rheinheimer 
accidentally  scratched  the  index  finger  of  his 
16  L.R.A.(N.S.) 


left  land,  leaving  a  visible  mark,  thereby 
then  and  there  introducing  into  his  system 
blood  poisoning  which  caused  his  death  on 
the  3d  day  of  January,  1901.  Said  death 
did  not  result  wholly  or  partly,  directly  or 
indirectly,  from  any  of  the  causes  excepted 
in  said  policy,  but  wholly  and  directly  from 
said  accidental  scratching  of  said  hand.  Im- 
mediate and  due  notice  in  writing  of  said 
accidental  injury  and  death,  and  the  proof 
of  death,  was  forthwith  made  and  delivered 
to  said  company  and  accepted  by  it.  More 
than  ninety  days  have  elapsed  since  the  re- 
ceipt by  defendant  of  said  proof  of  death. 
By  reason  of  the  premises,  there  is  now  due 
and  payable  from  said  defendant  to  this 
plaintiff  the  sum  of  $5,000,  with  interest 
thereon  from  the  3d  day  of  April,  1901." 

Plaintiff  prayed  for  judgment  in  said  sum 
with  interest.  No  copy  of  the  policy  was  at- 
tached to  the  petition.  The  defendant  an- 
swered, and  set  up  six  defenses.  The  first 
defense  consists  of  admissions  of  the  execu- 
tion and  delivery,  the  payment  of  premiums 
and  terms  of  the  policy,  the  death  and  proof 
thereof  as  averred  in  the  petition,  and  de- 
nies all  other  allegations  not  admitted.  As 
a  second  defense,  the  answer  sets  out  a  copy 
of  the  insurance  policy,  and  pleads  the  third 
condition  of  the  policy,  the  part  pertinent 
here  being  as  follows:  "Nor  the  result, 
fatal  or  otherwise,  of  voluntary  or  involun- 
tary taking  of  poison,  contact  with  poison- 
ous substances,  inhaling  of  any  gas  or  vapor, 
or  of  sunstroke  or  freezing.  This  insurance 
does  not  cover,  in  event  of  accident  or 
death,  loss  of  limb  or  sight,  or  disability,  re- 
sulting wholly  or  partly,  directly  or  indi- 
rectly, from  bodily  or  mental  infirmity,  or 
disease  in  any  form,  proximate  or  contribu-^ 
tory,  as  a  primary,  secondary,  or  final  cause 
of  accident,  injury,  disability,  or  death ;  nor 
does  it  cover  death  or  disability  due  to 
hernia,  existing  prior  or  subsequent  to  the 
issue  of  this  policy,"  etc.  Having  quoted 
this  clause  of  the  policy,  the  defense  further 
says  the  death  of  the  insured  was  not  the 
result  of  means  or  causes  covered  by  said 
policy,  but  was  caused  wholly  or  partly  by 
a  disease,  to  wit,  blood  poisoning.  The  third 
defense  alleges  tliat  the  death  was  caused 
by  the  voluntary  or  involuntary  contact  of 
said  Elias  Rheinheimer  with  poisonous  sub- 
stances. The  fourth  defense  avers  that'"the 
insurance  policy  in  terms  provided  only  for 
injuries  or  death  resulting  from  bodily  in- 
jury effected  during  the  term  of  this  in- 
surance, through  external,  violent,  and  ac- 
cidental means;  and  that  the  death  of  said 
Elias  Rheinheimer  did  not  result  from  such 
means,  but  resulted  from  the  intentional, 
wilful,  and  intelligent  contact  of  said  Elias 
Rheinheimer  with  poisonous  substances  and 
material."    The  fifth  defense  is  in  substance 
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like  the  second.  The  sixth  defense  avers,  in 
substance,  that  the  death  was  due  to  unnec- 
essarily exposing  himself  to  obvious  rislc  of 
injury,  especially  that,  well  knowing  the 
danger  of  so  doing,  he  wilfully  and  persist- 
ently handled  and  came  in  contact  with  poi- 
aonous  substances,  when  such  acts  were  ob- 
viously dangerous  and  would  result  in  in- 
jury, disease,  or  death.  The  reply  denied 
each  and  every  affirmative  allegation  of  the 
answer.  The  case  was  tried  to  a  jury.  The 
court  gave  some  of  the  special  instructions 
requested  by  defendant  and  refused  others. 
Exceptions  were  taken  to  the  refusal  and  to 
the  general  charge.  Counsel  for  defendant, 
before  the  general  charge  to  the  jury,  re- 
quested the  court  to  instruct  the  jury  to  re- 
turn a  special  verdict  in  writing  upon  all 
the  issues  raised  by  the  pleadings,  but  de- 
fendant's counsel  declined  to  assist  in  fram- 
ing the  form  of  such  verdict,  and,  when  it 
was  prepared  and  submitted  to  the  court  by 
counsel  for  plaintiff,  the  defendant's  coun- 
sel objected  to  it  going  to  the  jury,  but  of- 
fered no  form  in  its  place.  The  special  ver- 
dict returned  by  the  jury  is  as  follows: 
"We,  the  jury  in  the  above-entitled  case, 
being  duly  impaneled  and  sworn,  do  find 
that  plaintiff  is  the  wife  of  Elias  Rhein- 
heimer;  that  the  defendant  is  a  corporation 
under  the  laws  of  Connecticut;  that,  at  the 
time  of  all  the  matters  hereinafter  men- 
tioned, the  poli<7  of  insurance,  a  copy  of 
which  is  annexed  hereto,  marked  'A'  and 
made  a  part  hereof,  was  outstanding  and  in 
force;  that  due  proofs  of  death  were  deliv- 
ered to  the  defendant  and  accepted  by  it; 
that,  on  the  evening  of  the  30th  day  of  De- 
cember, A.  D.  1900  (the  jury  are  unable  to 
determine  the  exact  hour),  said  Elias  Rhein- 
heimer  accidentally  and  unintentionally 
scratched  his  left  index  finger  in  locking  up 
the  house, — upon  what  he  scratched  it,  the 
jury  are  unable  to  say;  that  this  scratch 
penetrated  through  the  skin  to  the  tissues 
and  blood  vessels  beneath  and  left  a  visible 
mark;  that  it  drew  blood;  that  at  the  time 
-of  the  accident  and  by  the  accident  germs 
of  staphylococus  pyogenes  aureus  and  of  the 
▼ibrion  septique  of  Pasteur  were  introduced 
into  the  circulatory  system  of  said  Elias 
Rheinheimer  by  the  lymphatic  vessels,  set- 
ting up  an  inflammation  of  the  lymphatic 
vessels  of  said  finger,  left  hand,  left  arm,  and 
-upper  left  breast,  producing  an  oedema  of  a 
malignant  nature,  that  is,  an  acute  and  ag- 
grravated  (edematous  condition  of  the  left 
arm  and  left  breast,  producing  ultimately 
the  death  of  the  said  Elias  Rheinheimer; 
-that  said  accidental  scratch  was  the  sole, 
proximate,  and  immediate  cause  of  the 
death  of  said  Elias  Rheinheimer,  which  re- 
sulted directly  and  proximately  therefrom 
between  10  and  12  o'clock  of  the  morning 
i6  L.R.A.(N.8.) 


of  the  3d  day  of  January,  a.  d.  1901 ;  that 
the  effects  of  said  wound  began  to  manifest 
themselves  at  about  7  o'clock  on  the  even- 
ing of  the  31st  day  of  December  A.  d.  1900, 
and  continued  to  progressively  increase  un- 
til they  finally  resulted  in  his  death,  and 
said  death  did  not  result  from  contact  with 
poisonous  substances,  nor  did  it  result  whol- 
ly or  partly,  directly  or  indirectly,  from 
bodily  infirmity,  or  disease  in  any  form, 
proximate  or  contributory,  as  a  primary, 
secondary,  or  final  cause  of  death;  nor  did 
it  arise  from  any  unnecessary  exposure  to 
obvious  risk  of  injury  or  obvious  danger. 
If,  upon  the  whole  matter,  the  court  shall 
be  of  the  opinion  that  the  plaintiff  has  es- 
tablished her  cause  of  action,  we  then  find 
for  the  plaintiff  and  assess  her  damages  at 
the  sum  of  $6,200."  The  defendant  excepted 
to  the  verdict  and  to  its  being  received  by 
the  court.  These  were  overruled,  as  was  a 
motion  for  new  trial,  and  the  court  ren- 
dered judgment  on  the  verdict.  The  case 
was  taken  on  error  to  the  circuit  court. 
That  court  reversed  the  judgment  of  the 
court  of  common  pleas  "for  error  in  over- 
ruling the  motion  of  plaintiff  in  error  for 
judgment  in  its  favor  upon  the  pleadings, 
there  being  no  other  error  apparent  in  the 
record  to  the  prejudice  of  the  plaintiff  in 
error."  Having  so  found,  the  circuit  court 
rendered  final  judgment  dismissing  the  pe- 
tition. 

Error  is  prosecuted  in  this  court  to  re- 
verse the  judgment  of  the  circuit  court. 

Messrs.  IVlilte,  Johnson,  McCasUn,  & 
Cannon,   for  plaintiff  in  error: 

An  introduction  of  minute  vegetable  or- 
ganisms into  the  system  is  a  part  of  the 
accidental  injury. 

Accident  Ins.  Co.  v.  Young,  20  Can.  C.  C. 
287 ;  Gary  v.  Preferred  Acei.  Ins.  Co.  127  Wis. 
67,  5  L..R.A.(N.S.)  926,  115  Am.  St.  Rep. 
997,  106  N.  W.  1066;  Martin  v.  Equitable 
Acci.  Asso.  61  Hun,  467,  16  N.  Y.  Supp. 
279;  Martin  y.  Manufacturers'  Aoci.  In- 
demnity Co.  161  N.  Y.  94,  46  N.  E.  377; 
Freeman  v.  Mercantile  Mut.  Acci.  Asso.  166 
Mass.  351,  17  L.R.A.  753,  30  N.  E.  1013; 
Peck  V.  Equitable  Acci.  Asso.  62  Hun,  255, 
5  N.  Y.  Supp.  216;  Bailey  v.  Interstate  Cas- 
ualty Co.  8  App.  Div.  127,  40  N.  Y.  Supp. 
513;  Hall  y.  American  Masonic  Acci.  Asso. 
86  Wis.  518,  67  N.  W.  366;  Carroll  v.  Fi- 
delity &  C.  Co.  137  Fed.  1012 ;  Western  Com- 
mercial Travelers'  Asso.  v.  Smith,  40  I1.R.A. 
663,  29  C.  C.  A.  223,  66  U.  S.  App.  303,  85 
Fed.  401;  Travelers'  Ins.  Co.  v.  Melick,  27 
L.R.A.  629,  12  C.  C.  A.  644,  27  U.  S.  App. 
547,  65  Fed.  178;  Fitton  v.  Accidental  Death 
Ins.  Co.  17  C.  B.  N.  S.  122;  Atlanta  Acci. 
Asso.  V.  Alexander.  104  Ga.  709,  42  L.R.A. 
188,  30  S.  E.  939 ;  Travelers'  Ins.  Co.  v.  Mur- 


Digitized  by 


Google 


248 


OHIO  SUPREME  COURT. 


Dec 


ray,  16  Colo.  206,  25  Am.  St.  Rep.  267,  26 
Pac.  774;  Omberg  v.  United  States  Mut. 
Acci.  Asso.  101  K]r.  303,  72  Am.  St.  Rep. 
413,  40  S.  W.  909;  Lawrence  t.  Accidental 
Ins.  Co.  L.  R.  7  Q.  B.  Div.  216. 

Messrs.  Foran,  Pearson,  &  Powell, 
for  defendant  in  error: 

Blood  poisoning  is  a  disease. 

Bacon  v.  United  States  Mut.  Acci.  Asso. 
(Stedman  y.  United  States  Mut.  Acci. 
Asso.)  123  N.  Y.  304,  9  L.RJL.  617,  20  Am. 
St.  Rep.  748,  26  N.  E.  390 ;  Hasten  v.  Inter- 
state Casualtjr  Co.  99  Wis.  73,  40  L.R.A. 
651,  74  N.  W.  534;  Martin  v.  Manufac- 
turers' Acci.  Indemnity  Co.  161  N.  Y.  04, 
45  N.  E.  377. 

It  is  not  covered  by  the  policy. 

MtriA  L.  Ins.  Co.  y.  Domey,  68  Ohio  St. 
151,  67  N.  E.  264;  Smith  v.  Accident  Ins. 
Co.  L.  R.  5  Exch.  302;  Hubbard  y.  Travel- 
ers' Ins.  Co.  98  Fed.  932 ;  McGlother  y.  Prov- 
ident Mut.  Acci.  Co.  32  C.  C.  A.  318,  60  U. 
S.  App.  705,  80  Fed.  685;  Bacon  y.  United 
States  Mut.  Acci.  Asso.  supra;  Continental 
Casualty  Co.  y.  Pelitier,  104  Va.  222,  61  S. 
E.  209;  Clark  v.  Employers'  Liability  Assur. 
Co.  72  Vt.  468,  48  Atl.  630;  Carr  v.  Pacific 
Mut  L.  Ins.  Co.  100  Mo.  App.  602,  76  8. 
W.  180. 

Price,  J.,  delivered  the  opinion  of  the 
court: 

The  record  shows  that  the  circuit  court 
reversed  the  judgment  of  the  court  of  com- 
mon pleas  for  "error  in  overruling  motion 
of  plaintiff  in  error  for  judgment  in  its  fa- 
vor upon  the  pleadings,  there  being  no  other 
error  apparent  in  the  record  to  the  preju- 
dice of  the  plaintiff  in  error.  And,  pro- 
ceeding to  render  the  judgment  the  court 
of  common  pleas  should  have  rendered,  it  is 
considered  that  the  petition  and  proceeding 
brought  by  the  said  Emma  Rheinheimer, 
the  defendant  in  error,  be,  and  the  same  is, 
dismissed."  A  judgment  for  costs  was  ren- 
dered against  her.  A  most  careful  search 
of  the  record  discloses  no  such  motion,  and 
it  appears  from  the  briefs  of  opposing  coun- 
sel that  no  motion  was  ever  made  in  the 
court  of  common  pleas  for  judgment  on  the 
pleadings,  and  there  is  no  entry  found  in  the 
record  that  the  latter  court  ever  heard  or 
passed  on  such  a  motion.  Speaking  on  the 
subject,  counsel  for  plaintiff  in  error  say  in 
their  brief:  "No  motion  for  judgment  on 
the  pleadings  was  made,  but,  what  is  sub- 
stantially equivalent,  defendant  in  error  ob- 
jected to  any  testimony  being  given  by  the 
plaintiff  in  error."  We  think  the  learned 
counsel  concede  entirely  too  much,  for  the 
right  to  judgment  on  the  pleadings  must 
arise  from  a  consideration  of  all  the  plead- 
ings, it  not  being  infrequent  that  the  aver- 
ments of  an  answer  may  help  out  a  de- 
16  L.R.A.(N.S.) 


fective  petition.  And  so  may  a  reply  con- 
tain facts  which  will  aid  a  weak  answer. 
To  justify  a  judgment  on  the  pleadings,  it 
must  be  found  that,  taking  all  their  aver- 
ments as  they  stand,  they  present  simply 
a  question  of  law.  The  objection  to 
the  introduction  of  any  evidence  by  tbe 
plaintiff  may  be  based  on  the  ground  that 
the  petition  does  not  state  a  cause  of  ac- 
tion, and  in  this  respect  differs  widely  from 
a  motion  for  judgment  on  the  pleadings. 
Commenting  on  the  above  condition  of  the 
record  before  us,  counsel  for  defendant  in 
error,  in  their  brief,  copy  the  same  entry 
of  the  circuit  court,  and  proceed  at  once  to 
say  that,  "in  the  trial  court  a  number  of 
exceptions  were  taken  by  the  defendant  in 
error  to  the  rulings  of  the  court  upon  the 
admission  and  exclusion  of  evidence,  and  to 
the  charge  of  the  court.  In  the  exercise  of 
caution,  the  defendant  in  error,  therefore, 
filed  in  this  court  a  cross-petition  in  error 
and  a  record  containing  a  complete  record  of 
the  proceedings  in  this  case.  The  cross- 
petition  in  error  asked  this  court  to  consider 
the  alleged  errors  of  the  trial  court  if  this 
court  should  be  of  opinion  that  the  circuit 
court  erred  in  giving  judgment  upon  the 
pleadings  for  defendant  in  error."  We  re- 
gard it  as  a  fair  inference  from  this  state- 
ment that  counsel,  making  it  as  the  repre- 
sentative of  the  insurance  company,  do  not 
now  claim  that  the  trial  court  ever  had  be- 
fore it  or  passed  upon  a  motion  for  judg- 
ment on  the  pleadings.  Nor  did  the  peti- 
tion in  error  filed  in  the  circuit  court  as- 
sign as  error  any  ruling  on  such  motion. 
It  follows,  therefore,  that  the  circuit  court 
erred  in  reversing  the  judgment  of  the  court 
of  common  pleas  on  the  only  ground  stated 
in  its  judgment  entry.  But  counsel  for  the 
defendant  in  error  say  they  filed  a  cross- 
petition  in  error,  pointing  out  other  grounds 
of  error,  for  which  the  circuit  court  should 
have  reversed  the  judgment  of  the  eonunon 
pleas.  That  was  an  unnecessary  proceed- 
ing, as  often  ruled  by  this  court,  and  at  an 
early  stage  of  the  case  in  this  court,  and,  on 
motion  of  the  plaintiff  in  error,  the  cross- 
petition  in  error  was  stricken  from  the 
files.  It  has  long  been  a  rule  of  practice 
here  that,  if  there  are  other  errors  in  the 
record  brought  here  from  the  circuit  court, 
for  which  that  court  should  have  reversed, 
they  may  be  pointed  out,  and  this  court  is 
not  necessarily  confined  to  those  found  hy 
that  court.  Having  cleared  the  way  for  a 
proper  review  of  what  is  before  us,  we  find 
that  in  the  beginning  of  the  trial  the  in 
surance  company  "objected  to  the  introduc- 
tion of  any  evidence  by  the  plaintiff  under 
the  petition."  This  objection  was  over- 
ruled and  defendant  excepted.  This  ruling 
was  assigned  for  error  in  tha  circuit  ooort 
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without  ayail.  Should  the  circuit  court 
have  held  that  ruling  to  be  error  t 

The  statement  of  this  ease  contains  very 
liberal  quotations  from  the  petition;  and, 
in  fact,  its  vital  averments  are  set  out, 
omitting  the  formal  statements  of  the  ca- 
pacity in  which  the  plaintiff  sues  and  the 
defendant  is  being  sued.  The  plaintiff  did 
not  attach  to  her  petition  a  copy  of  the  in- 
surance policy,  but  did  set  out  the  obliga- 
tory part  thereof  on  which  she  founded  her 
claim,  such  as  the  promises  contained  in 
the  policy;  the  payment  and  acceptance  of 
the  two  premiums.  Enough  is  alleged  to 
show  that  the  insurance  was  alive  and  oth- 
erwise valid  at  the  death  of  her  husband; 
that,  through  external  and  violent  means, 
the  deceased  sustained  an  injury  which 
caused  his  death  a  short  time  thereafter; 
and,  going  more  into  detail,  it  was  alleged 
that,  on  the  30th  day  of  December,  1900, 
the  deceased  accidentally  scratched  the  in- 
dex finger  of  his  left  hand,  leaving  a  visi- 
ble mark,  thereby  then  and  there  introdu- 
cing into  his  system  blood  poisoning,  which 
caused  bis  death  on  the  3d  day  of  January, 
1901.  Then,  taking  care  to  meet  an  antici- 
pated question  as  to  the  cause  of  death,  it  is 
alleged  that  "said  death  did  not  result 
wholly  or  partly,  directly  or  indirectly, 
from  any  of  the  causes  excepted  in  said 
policy,  but  wholly  and  directly  from  said 
accidental  scratching  of  said  hand."  There 
was  no  motion  to  make  the  averments  of 
the  petition  definite  and  certain  as  to  the 
condition  of  the  insured  between  the  sus- 
taining what  appeared  to  be  a  very  slight 
injury  and  the  hour  of  his  death,  and  we 
cannot  assume,  while  passing  on  the  suffi- 
ciency of  the  petition,  that  some  or  all  of 
its  averments  are  shaded  in  doubt,  or  are 
partly  if  not  altogether  untrue.  It  is  said 
that  the  scratch  of  the  finger  was  acci- 
dental; that  it  left  a  visible  mark  as  such 
injury,  then  and  there  introducing  blood 
poisoning  into  the  system.  The  introducing 
of  the  poison  is  charged  to  have  been  si- 
multaneous or  next  in  time  to  the  injury. 
The  inoculating  of  the  poison  was  the  first 
sequence  of  the  accident.  The  accidental 
injury  is  alleged  to  have  been  the  sole  and 
proximate  cause  of  the  death.  We  are  not 
able  to  say,  as  a  matter  of  law,  that  the 
facts  so  averred  were  so  far  improbable  or 
impossible  that  we  should  ignore  the  posi- 
tive terms  of  the  pleading.  Moreover,  the 
positive  averment  as  to  the  cause  of  death 
is  followed  by  a  denial  that  it  resulted  whol- 
ly or  partly,  directly  or  indirectly,  from 
any  causes  excepted  in  the  policy.  We  are 
of  opinion  that  the  petition  states  a  cause 
of  action  under  which  the  plaintiff  was  en- 
titled to  introduce  her  competent  evidence. 

There  was  some  ctmtroversy  over  the  in- 
16  Ii.R^.(N.S.) 


trodnction  of  testimony,  but  it  did  not 
reach  a  serious  stage.  The  first,  and  per- 
haps the  most  important,  question  made  by 
the  plaintiff  in  error  relates  to  some  state- 
ments elicited  from  Marcus  Feder,  who  was 
a  son-in-law  of  deceased,  and  then  resided 
in  part  of  the  same  house.  After  testify- 
ing that  he  was  at  home  that  evening  (De- 
cember 30th),  he  said  it  was  about  9  o'clock, 
and  he  saw  Mr.  Rheinheimer  standing  un- 
der the  chandelier  in  his  sitting  room 
squeezing  out  blood  from  the  finger.  He 
says  there  was  a  tear  of  the  finger  where 
the  blood  came  out;  the  extent  of  the  tear 
being  about  a  quarter  of  an  inch.  The  wit- 
ness was  then  asked*  "Now,  what,  if  any- 
thing,  did  he  say  to  you  when  you  saw  hint 
squeezing  blood  out  of  his  finger  under  the 
chandelier?"  Counsel  for  defendant  com- 
pany objected,  and,  after  full  argument,  the 
court  overruled  the  objection,  and  exception 
was  reserved.  The  witness  answered :  "  'I 
hurt  my  finger  locking  up  the  door,' "  or 
"  'locking  up  the  house.' "  The  witness 
then  stated  that  he  went  into  tha 
bath  or  toilet  room  and  procured  a  clean 
linen  rag  and  helped  him  dress  the  wound. 
The  spirit  of  the  objection  to  the  question 
and  answer  is  that  the  statement  of  Rhein- 
heimer as  to  how  he  sustained  the  injury 
was  not  part  of  the  res  gestte;  on  the  con- 
trary, it  was  hearsay  in  this  case.  The 
courts  have  found  it  difficult  to  establish 
a  satisfactory  line  between  what  statements 
are  considered  part  of  the  ret  geata  and 
what  are  not.  The  decisions  are  not  in  har- 
mony on  the  subject,  some  courts  holding 
to  a  more  liberal  rule  than  that  recognized 
by  former  adjudications  of  this  court;  and, 
if  it  were  necessary  to  go  into  the  subject 
anew  in  this  case,  the  discussion  might  be 
of  value ;  but,  if  we  take  it  for  granted  here 
(but  we  do  not  decide)  that  the  statement 
was  not  a  part  of  the  re«  gestce  as  defined 
by  our  former  rulings,  it  does  not  follow 
that  the  error  of  its  admission  is  so  far 
prejudicial  that  the  judgment  of  the  trial 
court  should  be  reversed.  This  is  true  as  to 
the  present  question,  because,  aside  from 
said  statement,  there  is  much  uncontradicted 
evidence  as  to  the  nature  and  probable  cause 
of  the  injury  to  the  finger,  from  which  the 
deadly  inflammation  proceeded.  Early  in 
the  record  it  appears  that  Mrs.  Addie  Feder, 
wife  of  Marcus  Feder,  was  a  witness.  She 
is  a  daughter  of  Mr.  Rheinheimer,  deceased, 
and  resided  with  her  husband  in  a  part  of 
the  house.  She  testified  that  Dr.  Peskind 
was  called  to  see  her  father  on  New  Year's 
morning,  and  she  was  asked:  "When,  if  at 
any  time,  did  you  see  any  cut  or  hurt,  or 
anything  of  that  kind,  on  his  hand  .  . 
.  ?"  She  answered:  "There  was  a  black 
mark  traced  down  through  the  finger,  and  I 
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saw  that."  Other  answers  were  made  con- 
cerning the  description  of  the  streak  on  the 
arm  and  finger,  and  she  said:  "It  was 
quite  large  and  led  down  to  a  streak  from 
here  [indicating].  The  doctor  drew  my  at- 
tention to  it,  and  I  saw  it  leading  from  the 
finger  up  to  that  discolored  spot."  Again, 
she  was  asked:  "Where  was  this  scratch, 
or  whatever  it  may  be  that  you  refer  to,  on 
the  finger?"  Ans.  "It  was  on  the  forefin- 
ger. ...  As  near  as  I  can  remember, 
it  started  from  somewhere  the  middle  of 
the  finger,"  etc.  Again,  she  says:  "It  was 
rather  a  deep  scratch.  Oh,  I  should  judge 
from  a  quarter  of  an  inch  perhaps,  or  a 
little  more  than  that."  In  the  testimony 
of  Dr.  Peskind,  the  first  physician  called, 
and  on  the  second  day  after  the  alleged  in- 
jury, he  states  concerning  the  injury  to  the 
finger:  "There  was  a  small  scooped-out 
wound  on  the  second  or  third  phalange, — 
the  second  or  third  section  of  the  finger  of 
the  right  hand, — a  red  streak,  and  that  ran 
to  the  back  of  his  hand  and  on  the  inside 
running  up  to  his  armpit.  These  infected 
streaks  always  indicate  poisons  being  car- 
ried from  the  surface  into  the  general  cir- 
culation." Marcus  Feder  testified  that  his 
father-in-law  was  locking  up  the  house  just 
preceding  the  act  of  standing  under  the 
chandelier  and  squeezing  the  blood  from  the 
torn  finger.  In  another  part  of  his  testi- 
mony Dr.  Peskind  states:  "I  found  the 
finger  had  a  scooped-out  wound  about  a 
quarter  or  three  eighths  of  an  inch  long. 
The  wound  looked  scooped-out,  slightly  ex- 
coriated and  a  little  water  on  the  surface. 
.  .  ."  The  wound  was  fresh.  It  had 
not  been  seen  before  the  deceased  stood  un- 
der the  chandelier  and  squeezed  the  blood 
from  it.  He  had  just  been  engaged  in  lock- 
ing up  the  house.  In  the  presence  of  all  of 
these  facts,  it  was  immaterial  that  he  said 
that  be  hurt  his  finger  "locking  up  the 
door,  or  locking  up  the  house."  Without 
such  statement,  there  was  evidence  strongly 
tending  to  show  that  he  received  the  cut 
or  scratch  at  the  time  and  in  the  manner 
claimed,  and  there  is  no  evidence  to  the  con- 
trary. There  was  no  contest  of  these  facts 
in  the  evidence,  and  the  case  does  not  rest 
on  the  declaration  of  the  deceased.  It  is 
not  suspected  that  the  injury  was  self-in- 
flicted. Some  other  questions  arose  during 
the  introduction  of  the  evidence,  but  none 
of  suflicient  importance  to  demand  special 
mention. 

The  defendant  below  set  out  in  its  an- 
swer the  clause  of  the  policy  which  limits 
its  liability,  and,  relying  on  that  clause  as 
a  defense  to  the  action,  introduced  evidence 
tending  to  prove  that  blood  poisoning  caused 
the  death,  and  not  the  injury  to  the  finger, 
and  other  evidence  tending  to  show  that  the 
15  LJl.A.(N.S.) 


policy  does  not  cover  the  death  or  loss  made 
the  basis  of  the  action.  That  clause  reads: 
"This  insurance  does  not  cover  in  event  of 
accident  or  death,  loss  of  limb  or  sight,  or 
disability,  resulting  wholly  or  partly,  di- 
rectly or  indirectly,  from  bodily  or  mental 
infirmity,  or  disease  in  any  form,  proximate 
or  contributory,  as  a  primary,  secondary,  or 
final  cause  of  accident,  injury,  disease,  or 
death;  nor  does  it  cover  death  or  disabil- 
ity due  to  hernia  existing  prior  or  subse- 
quent to  the  issue  of  this  policy,"  etc.  Be- 
lieving that  the  evidence  brought  the  case 
within  the  terms  of  the  above  exception,  the 
insurance  company  requested  27  instme- 
tions,  the  first  of  which  was  to  find  a 
verdict  for  the  defendant.  This  was  not 
given.  Some  of  the  others  were  given  and 
others  refused.  As  the  record  stands,  it  was 
not  asked  that  these  or  any  of  them  should 
be  given  before  argiuunt,  and,  if  the  sob- 
stance  of  the  proper  instructions  is  con- 
tained in  the  general  charge,  there  ia  no 
ground  for  complaint.  But  counsel  specially 
allege  error  in  refusing  to  give  the  seventh, 
ninth,  eleventh,  seventeenth,  and  eighteenth 
requests.  As  to  two  of  these  requests,  it 
seems  they  might  be  refused  because  the 
facts  in  the  case  did  not  call  for  or  permit 
of  such  rules.  And  when  we  look  to  re- 
quests 2,  3,  4,  6,  and  0,  which  were  given, 
and  to  the  general  charge,  we  conclude  that 
the  law  was  submitted  to  the  jury  in  such 
form  and  language  that  the  issues  could  be 
clearly  understood  by  the  jury.  In  the  sec- 
ond request  the  jury  were  told  that  a  pre- 
ponderance of  the  evidence  must  show 
"that  the  decedent,  Elias  Rheinheimer,  came 
to  his  death  from  bodily  injuries  effected 
through  external,  violent,  and  accidental 
means,  which,  independently  of  all  other 
causes,  produced  the  death  of  the  said  Eliaa 
Rheinheimer,"  etc.  In  the  third  the  jury 
was  instructed  that  they  must  be  convinced 
by  a  preponderance  of  the  evidence  "that 
the  death  of  Elias  Rheinheimer  resulted 
solely  from  bodily  injuries  effected  through 
external,  violent,  and  accidental  means,  on 
or  about  the  30th  day  of  December,  1900; 
and  that  the  death  of  the  said  Elias  Rhein- 
heimer resulted  solely  from  such  bodily  in- 
juries within  ninety  days  of  the  said  30th 
day  of  December,  1000."  In  the  fourth  in- 
struction requested  and  given,  the  jury  was 
told  that,  "if  the  evidence  in  the  case  con- 
vinces you  that  the  death  of  Elias  Rhein- 
heimer was  due  to  disease  of  any  kind,  the 
plaintiff  cannot  recover  in  this  case."  And 
in  the  fifth  the  jury  was  told  that,  in  order 
for  her  to  recover,  "the  plaintiff  must  show 
by  a  preponderance  of  the  evidence  that  the 
death  of  Elias  Rheinheimer  was  due  to  and 
effected  through  external,  violent,  and  acci- 
dental means,   which,  independently  of  all 
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other  causes,  caused  the  death  of  the  said 
Slias  Rheinheimer,  and  so  caused  the  death 
.  .  .  solely  from  such  injuries  within 
ninety  days,"  etc.  This  is  not  all,  for  in 
the  sixth  instruction  given  the  court  said: 
"Unless  the  plaintiff  has  shown  by  a  pre- 
ponderance of  the  evidence  in  this  case  that 
the  death  of  Elias  Rheinheimer,  the  dece- 
dent, was  the  direct,  proximate  result  of 
external,  violent,  and  accidental  means, 
there  can  be  no  recovery,"  etc.  Beyond 
doubt,  these  instructions  cover  the  terms  of 
all  the  other  proper  requests  which  were 
not  given  in  terms,  and  they  lack  only  the 
addition  of  the  supposed  saving  words 
"wholly,  partly,  directly,  or  indirectly  from 
bodily  infirmity  or  disease  in  any  form 
which  was  a  proximate,  contributory,  or  a 
secondary,  or  a  final  cause  of  such  accident 
and  injury."  These  words  are  literally 
taken  from  the  clause  of  the  policy  quoted, 
and  we  know  of  no  rule  that  requires  the 
oourt  to  charge  a  proposition  as  law,  which 
is  contained  in  the  technical  language  of  the 
contract.  The  court,  in  charges  given,  had 
stripped  from  the  real  issue  some  of  these 
qualifying  words  which  to  the  jury  might 
seem  mysterious,  and  which  might  even  con- 
found them,  and  gave  their  purport  and 
meaning  in  clear  and  simple  terms.  For,  if 
the  accident  was  the  sole  cause  of  death, 
and  that  it  was  so  caused  independently  of 
any  other  cause,  then  it  did  not  result  part- 
ly from  any  other  cause;  and,  if  the  acci- 
dent was  tiie  sole  and  proximate  cause  of 
death,  then  it  did  not  result,  directly  or  in- 
directly, from  any  other  cause;  and,  if  the 
accident  was  the  sole  and  proximate  cause, 
it  was  the  primary,  and  not  the  secondary 
or  contributory,  cause.  It  seenu  to  us  the 
above  special  instructions  given  at  the  de- 
fendant's request,  and  the  general  charge, 
covered  the  terms  of  the  exception  in  the 
policy,  and  the  court  sufficiently  and  correct- 
ly construed  the  policy.  The  qualifying 
words,  above  noted,  were  contained,  in  whole 
or  in  part,  in  several  of  the  rejected  instruc- 
tions, and  the  same  comment  applies  to 
them.  We  will  further  refer  to  the  general 
charge  and  the  rejected  instructions  when 
we  come  to  consider  the  special  verdict  re- 
turned by  the  jury. 

On  the  whole  case,  as  well  as  to  the  suffi- 
«iMicy  of  the  petition,  counsel  have  cited 
many  authorities  pro  and  con.  We  have 
not  space  to  give  our  views  of  them  sepa- 
rately. They  will  appear  in  the  official  re- 
port of  this  case  in  their  proper  order.  But 
the  insurance  company  cite  and  seem  to 
rely  on  .^tna  L.  Ins.  Co.  v.  Dorney,  68  Ohio 
St.  151,  67  N.  E.  254,  as  controlling  the  case 
at  bar.  The  facts  of  the  cases  are  so  widely 
different  that  we  are  unable  to  make  the 
application  attempted  by  counsel.  The  vi- 
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tal  conditions  presented  by  one  case  are  the 
reverse  of  those  presented  in  the  other.  In 
the  Dorney  Case,  supra,  there  was  no  visi- 
ble mark  of  injury.  At  some  period  prior 
to  his  death  an  ulcer  formed  in  his  stomach 
which  gradually  made  a  hole  through  it. 
Nature  had  patched  by  growing  a  fold  of 
the  omentum  or  covering  of  the  bowels  over 
the  opening  and  closing  it  as  by  a  patch. 
By  the  strain,  jar,  or  wrench  which  Dor- 
ney sustained  in  helping  to  carry  a  stone, 
the  patch  was  torn  off,  so  that  the  contents 
of  the  stomach  escaped  into  the  abdomen 
and  death  resulted  shortly  thereafter.  This 
condition  of  the  stomach  was  set  out  in  the 
petition,  and  was  a  conceded  fact  of  the 
case.  There  was  a  well-defined  pre-existing 
physical  infirmity  in  the  stomach,  only  part- 
ly healed  by  nature,  but  its  work  gave  way 
with  a  slight  jolt  of  the  body  and  death 
ensued, — ^not  from  the  jolt  or  strain,  but 
from  the  ruptured  stomach.  The  perforated 
stomach  was  the  predisposing  cause  of  death, 
and  the  motion  or  jar  in  carrying  the  stone, 
only  the  incident,  the  transpiring  of  which 
precipitated  the  results  of  the  defective  or- 
gan. In  the  case  at  bar  it  appears  that 
Rheinheimer,  prior  to  the  injury  to  the  fin- 
ger, enjoyed  fairly  good  health,  and  for  a 
man  of  his  years  was  active  in  business. 
It  is  not  shown  that  he  had  any  organic 
disease,  or  any  other  kind  of  disease.  The 
scratch  of  the  finger  preceded  all,  as  the 
physical  injury,  and  its  mark  was  visible. 
Its  relation,  whether  a  proximate,  direct, 
and  sole  cause  of  the  death,  became  a  ques- 
tion for  the  jury.  We  still  approve  of  the 
doctrine  of  the  Dorney  Case,  but  it  is  not 
in  conflict  with  our  conclusions  in  this  in- 
vestigation. 

Complaint  is  made  of  the  special  verdict, 
as  to  the  drafting  and  submitting  of  the 
same  to  the  jury,  and  also  of  the  court  re- 
ceiving the  verdict  and  rendering  judgment 
upon  it.  This  verdict  appears  in  our  state- 
ment of  the  case.  It  exhibits  an  ability  and 
conciseness  not  common  to  the  ordinary 
petit  juror.  How  did  it  come  into  exist- 
ence, and  into  court?  On  page  244  of  print- 
ed record,  it  appears  that  counsel  for  the 
insurance  company  asked  the  court  to  di- 
rect the  jury  to  return  a  special  verdict. 
The  request  is  as  follows:  "We  ask  the 
court  to  instruct  the  jury  to  return  a  spe- 
cial verdict  in  writing  in  this  case,  upon 
all  the  issues  raised  by  the  pleadings."  The 
court:  "Under  what  provisions  of  the  law 
do  you  make  that  request?"  Answer: 
"Rev.  Stat.  1906,  i  5201."  The  jury  was 
then  charged,  at  the  close  of  which  the  sub- 
ject of  the  special  verdict  was  taken  up. 
The  court  suggested  that  it  would  aid  the 
jury  if  opposing  counsel  would  draft  an 
outline  of  such  verdict.     Counsel   for  the 
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plaintiff  submitted  to  the  court  a  form  of 
special  verdict  drawn  by  them,  and  request- 
ed the  court  to  submit  it  to  the  jury,  to  be 
filled  out  in  returning  its  verdict,  to  con- 
form to  the  request  of  counsel  for  the  de- 
fendant. Counsel  for  the  defendant  then 
and  tliere  objected  to  the  form  of  the  ver- 
dict as  prepared  by  the  counsel  for  the 
plaintiff  going  to  the  jury  room.  This  ob- 
jection was  overruled,  but  counsel  for  de- 
fendant declined  to  prepare,  or  assist  in  pre- 
paring, any  form  or  outline  for  a  special 
verdict.  The  court  said  to  the  jury:  "The 
defendant  in  this  case  has  requested  the 
court  to  direct  you  to  give  a  special  verdict 
in  writing  upon  all  the  issues  in  this  ease, 
and  it  is  the  duty  of  the  court  to  so  instruct 
you,  and  I  do  now  instruct  you  to  return 
a  special  verdict  in  writing  upon  all  the 
issues  in  this  case,  and  I  have  defined  to 
you,  gentlemen  of  the  jury,  at  length  in 
my  general  charge,  what  the  issues  in  this 
case  are,  and  I  will  not  endeavor  now  to 
make  a  repetition  of  the  charge.  It  will  be 
your  duty  to  select  your  foreman  in  the 
usual  manner,  and  to  reduce  to  writing 
your  finding  upon  all  the  issues  in  this 
case,"  etc.  But  the  court  does  not  stop 
here,  but  proceeds  to  say:  "The  plaintiff 
in  this  case,  gentlemen  of  the  jury,  has  pre- 
pared a  special  verdict,  which  upon  her 
theory  of  the  ease  you  may  find,  if  you 
see  fit  so  to  find.  You  are  not  bound  to 
find  any  of  the  facts,  or  to  find  any  of  the 
findings  that  are  shown  in  this  special  ver- 
dict that  will  be  submitted  to  you.  As  to 
every  statement  in  it,  you  are  at  liberty  to 
find  different.  You  are  at  liberty  to  disre- 
gard the  paper  altogether;  and  it  is  your 
duty  to  disregard  it  if  you  can't  concur  in 
its  findings,  and  prepare  one  of  your  own 
entirely  different  from  this.  .  .  .  This 
is  submitted  to  you  merely  as  a  form,  and 
merely  to  g^uide  you  in  so  far  as  the  issues 
are  concerned  from  the  standpoint  of  the 
plaintiff."  This  is  the  record  of  a  rather 
unusual  course  of  practice,  although  it  has 
been  common  in  the  past  to  ask  for  special 
verdicts,  and  the  right  to  do  so  is  clearly 
provided  in  f  6201,  Rev.  Stat.  1906,  which 
is:  "In  all  actions,  the  jury,  unless  other- 
wise directed  by  the  court,  may,  in  its  dis- 
cretion, render  either  a  general  or  special 
verdict;  but  the  court  shall,  at  the  request 
of  either  party,  direct  them  to  give  a  spe- 
cial verdict  in  writing  upon  all  or  any  of 
the  issues,"  etc.  Here  it  was  requested 
that  the  jury  return  a  special  verdict  on  all 
the  issues,  and  it  was  so  done.  The  court 
had  no  discretion  in  the  matter,  nor  had  the 
jury  any  discretion  when  the  demand  was 
made  for  a  special  verdict  in  writing.  It  so 
happened,  as  we  presume,  that  the  jury 
cho!>e  to  adopt  the  form  submitted  aa  meet- 
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ing  its  conclusions  from  all  the  evidence, 
inasmuch  as  they  asked  for  no  other  form 
and  made  no  attempt  to  draft  another.  The- 
whole  proceeding  touching  the  form  of  the 
verdict  was  in  open  court  and  in  the  pres- 
ence of  counsel  for  both  parties,  and  there- 
is  no  claim  or  insinuation  that  unfair  means 
were  used  or  advantage  taken  of  the  situa- 
tion; and,  while  the  practice  disclosed  here- 
is  not  common,  we  see  no  reason  to  condemn 
it  in  this  case.  It  has  always  been  the  prac- 
tice for  the  court  to  draw  up  and  send  to 
the  jury  forms  of  general  verdicts;  and  the 
way  was  open  in  this  ease  for  counsel  for 
defendant  to  have  his  form  of  special  ver- 
dict sent  to  the  jury.  There  was  no  saeb 
irregularity  in  the  special  verdict,  or  in 
the  manner  in  which  it  was  prepared  and 
returned,  as  will  require  us  to  set  it  aside. 
In  the  light  of  this  special  verdict,  it  seems 
that  the  insurance  company  has  not  been 
prejudiced  by  the  court  refusing  to  give- 
several  of  the  special  requests. 

Entertaining  these  views,  we  reverse  the 
judgment  of  the  Circuit  Court,  and  affirm 
that  of  the  Common  Fleas. 

Shanck,  Ch.  J.,  and  Crew,  Spe»r,  amt 
Davl8,  JJ.,  concur. 


ALABAMA  SUPREME  COURT. 

^TNA    LIFE    INSURANCE    COMPANY, 
Appt., 

V. 

R.  A.  LASSETER. 
(—  Ala.  — ,  46  So.  168.) 

Appeal  —  pleading  —  dcmnrrers. 

1.  Whether  or  not  there  was  error  in  not 
sustaining  any  of  the  demurrers  to  a  plead- 
ing will  not  be  considered  on  appeal  where 
the  ruling  of  the  court  is  presented  as  a 
whole  and  one  of  the  demurrers  was  prop- 
erly overruled. 

Same  —  insufficient  record. 

2.  A  ruling  on  a  motion  to  strike  a  re- 
joinder cannot  be  considered  on  appeal 
where  the  replication  does  not  appear  in  tlie 
bill  of  exceptions. 

Insurance  —  accident  —  Injuries      not 
covered. 

3.  Under  a  policy  insuring  against  loss 


Note.  —  For  a  note  covering  the  ques- 
tion of  the  liability  of  the  insurer  where 
hernia  results  from  an  accident  occurring 
after  the  issuance  of  the  policy,  see  Kelsey 
V.  Continental  Casualty  Co.  8  L.R.A.(K.S.) 
1014.  A  search  for  later  authorities  upon 
that  question,  and  also  upon  the  question 
of  what  amounts  to  hernia  as  used  in  an 
accident  polity,  haa  disclosed  no  further 
cases. 
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of  time  from  bodily  injuries  effected  through 
external,  violent,  and  accidental  means, 
which  shall  disable  the  insured  from  enga- 
;ging  in  any  productive  occupation,  no  recov- 
ery can  be  had  for  hernia  resulting  from 
accident  where  there  is  no  external  injury, 
■disability,  or  loss  of  time. 

(December  19,  1007.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Madison  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
io  recover  the  amount  alleged  to  be  due  on 
«n  accident-insurance  policy.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Jerry  Murphy  for  appellant. 
Messrs.  E.  H.  Foster  and  O.  P.  Cooper 
■for  appellee. 

Denson,  J.,  delivered  the  opinion  of  the 
■court: 

This  action  is  based  on  an  accident-insur- 
ance policy,  and  by  it  the  plaintiff  seeks  to 
recover  on  account  of  an  alleged  injury 
which,  it  is  alleged  in  the  complaint,  pro- 
Kiuced  hernia,  resulting  in  permanent  disa- 
bility to  the  plaintiff.  Six  pleas  are  filed 
by  the  defendant  in  answer  to  the  cause  of 
action.  The  first  is  the  general  issue; 
the  third  was  stricken  on  the  ground  that 
it  presented  only  the  general  issue;  the  sec- 
ond sets  up  failure  to  give  the  defendant 
notice  of  the  injuries,  as  required  by  the 
terms  of  the  policy;  the  fourth  sets  up 
failure  to  give  notice  of  the  injuries  and  to 
file  with  defendant  proof  thereof;  and  the 
fifth  and  sixth  set  up,  in  varying  forms, 
failure  to  give  notice  and  proof.  The  plain- 
tiff filed  replications  numbered  1  and  2,  to 
which,  the  minute  entry  shows,  demurrer 
was  interposed  by  the  defendant  and  over- 
Tuled  by  the  court.  These  replications  are 
to  pleas  2,  4,  and  5. 

The  sixth  ground  of  assignment  of  errors 
presents  for  review  the  judgment  of  the 
-court  on  the  demurrer,  and  it  is  in  this  lan- 
guage: "(6)  The  court  erred  in  overrul- 
ing demurrers  1,  2,  3,  and  4,  filed  by  de- 
fendant (appellant)  to  plaintiff's  replica- 
tions Nob.  1,  2,  and  3."  Under  our  deci- 
-sions,  this  presents  the  ruling  of  the  court 
<on  the  demurrer  as  a  whole.  The  first 
ground  of  the  demurrer  is  a  general  one,  and 
was  properly  overruled  by  the  court;  and 
therefore  the  appellant  can  take  nothing 
ty  this  ground  in  the  assignment  of  errors. 
"Western  R.  Co.  v.  Arnett,  137  Ala.  414,  34 
So.  997 ;  Mobile,  J.  &  K.  C.  R.  Co.  v.  Brom- 
berg,  141  Ala.  258,  37  So.  395. 

The  next  question  attempted  to  be  pre- 
sented in  respect  to  rulings  on  the  plead- 
ings is  the  granting  of  plaintiff's  motion  to 
strike  defendant's  rejoinder.  This  ruling 
«f  the  court  cannot  be  considered,  because 
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the  replication  is  not  set  out  in  the  bill  of 
exceptions.  Cottingham  v.  Greely  Barnham 
Grocery  Co.  129  Ala.  200,  87  Am.  St.  Rep. 
56,  30  So.  660;  Harrison  ▼.  Alabama  Mid- 
Und  R.  Co.  144  Ala.  246,  40  So.  394. 

This  brings  us  to  a  consideration  of  the 
charges  given  for  the  plaintiff,  and  this  in- 
volves a  construction  of  the  contract  which 
forms  the  foundation  of  the  suit.  Section 
A  of  the  contract  is  in  this  language:  "In 
the  sum  of  $20,  twenty  dollars  (not  to  ex- 
ceed his  average  weekly  earnings) ,  per  week, 
against  loss  of  time,  not  exceeding  fifty-two 
consecutive  weeks,  resulting  from  bodily  in- 
juries effected  during  the  term  of  this  in- 
surance, through  external,  violent,  and  ac- 
cidental means,  which  shall,  independently 
of  all  other  causes,  immediately,  continu- 
ously, and  wholly  disable  and  prevent  the 
insured  from  engaging  in  any  productive 
occupation;  or,  if  such  injuries  shall  not 
wholly  disable  the  insured,  as  above,  but 
shall  immediately,  continuously,  and  whol- 
ly disable  and  prevent  him  from  the  per- 
formance of  one  or  more  important  daily 
duties  pertaining  to  any  productive  occupa- 
tion; or  if,  following  a  period  of  total  disa- 
bility, resulting  from  such  injuries,  he  shall 
be  in  like  manner  partially  disabled, — the 
company  will  pay  two  fifths  of  the  weekly 
indemnity  herein  provided  for  total  disa- 
bility for  the  period  of  such  partial  disabil- 
ity, but  not  for  more  than  twenty-six  con- 
secutive weeks,  nor  for  any  disability  ex- 
tending beyond  fifty-two  weeks,  from  the 
date  of  the  injury,  the  amount  found  due 
being  payable  after  the  termination  of  such 
disability." 

On  account  of  the  nature  of  the  plain- 
tiff's injury,  section  A  must  be  construed 
in  connection  with  condition  4  of  the  policy, 
which  is  in  this  language:  "(4)  In  the 
event  of  death,  loss  of  limb  or  sight,  or  dis- 
ability due  to  unnecessary  exposure  to  ob- 
vious risk  of  injury  or  obvious  danger,  or 
due  to  contact  with  poisonous  substances 
other  than  to  the  septic  poisoning  of  wounds 
accidentally  inflicted,  or  due  to  hernia,  the 
result  of  an  accidental  happening  subse- 
quent to  the  issue  of  this  policy ;  or  in  the 
event  of  death  due  to  sunstroke  or  freezing, 
or  death  following  bodily  injuries  of  which 
there  existed  external  or  visible  marks  upon 
the  body  of  contusion  or  wound  sufficient 
to  cause  death  (accidental  drowning  only 
excepted),  and  an  autopsy  showed  that  such 
injuries  contributed  materially  to  the  death 
of  the  insured, — then  in  all  such  cases  re- 
ferred to  in  this  paragraph  the  limit  of  this 
company's  liability  shall  be  one  fifth  the 
amount  otherwise  payable  under  this  pol- 
icy, anything  to  the  contrary  in  this  policy 
notwi  thstanding." 

The  defendant  offered  no  evidence,  and 
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that  offered  by  the  plaintiff  yrsta  without 
conflict.  It  may  be  summarized  as  follows: 
Plaintiff's  occupation,  at  the  time  the  pol- 
icy was  issued  and  at  the  time  of  his  in- 
jury, was  that  of  law  and  stock  agent  for 
the  Southern  Railway  Company.  While 
riding  on  a  caboose  of  a  freight  train,  in 
September  or  October,  1903,  he  received  an 
injury  which  produced  hernia.  He  consult- 
^  ed  a  physician,  who  fitted  a  truss  on  him, 
and  he  continued  to  wear  it.  There  was  no 
external  injury,  or  appearance  of  external 
injury.  Plaintiff  is  not  totally  disabled,  so 
as  to  prevent  him  from  engaging  in  any 
productive  occupation.  In  fact,  the  proof 
shows  that  from  the  injuries  he  received 
he  was  not  prevented,  and  at  the  time  of 
the  trial  had  not  been,  "Independently  of 
all  other  causes,  immediately,  continuously, 
and  wholly"  disabled  and  prevented,  "from 
engaging  in  any  productive  occupation."  It 
further  appears,  without  conflict  in  the  evi- 
denoe,  that  the  plaintiff  had  not,  on  ac- 
count of  his  injury,  been  prevented  from  the 
performance  of  one  or  more  important  daily 
duties  pertaining  to  any  productive  occupa- 
tion, and  that  he  would  not  be.  The  evi- 
dence fails  to  show  that  the  plaintiff  has 
lost  any  time  from  his  business;  but,  to 
the  contrary,  he  testified  himself  that  he 
had  been  attending  to  his  duties  as  law 
and  stock  agent  until  recently,  when  he  was 
promoted  by  being  made  stock  agent  at  a 
higher  salary  than  he  had  been  receiving 
in  the  former  position;  that  he  could  still 
attend  to  his  duties,  and  had  been  attend- 
ing to  them  ever  since  he  was  hurt.  The 
evidence  fails  to  show  disability,  within  the 
meaning  of  the  policy,  entitling  plaintiff  to 
recover;  and  it  fails  to  show  any  loss  of 
time.  Therefore,  the  court  erred  in  giving 
the  general  affirmative  charge  requested  by 
the  plaintiff,  and  in  refusing  the  affirmative 
charge  as  requested  by  the  defendant. 

It  is  unnecessary  to  notice  other  assign- 
ments of  error.  For  the  errors  pointed  out, 
the  judgment  of  the  Circuit  Court  must  be 
reversed,  and  the  cause  remanded. 

Tyson,  Ch.  J.,  and  Dowdell  and  Simp> 
son,  JJ.,  concur. 


IDAHO   SCTPREME   COURT. 

CARRIE  PILMER.  Admrx.,  etc.,  of  John 
Pilmer,  Deceased,  Appt., 

V. 

BOISE    TRACTION    COMPANY,    Limited, 
Respt. 

(—  Idaho,  — ,  94  Pac.  432.) 

Trial  —  motion  for  nonsuit  —  effect. 

1.  A  motion  for  nonsuit  admits  the  truth 

Headnotes  by  Scluvak,  J. 
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of  plaintiff's  evidence,  and  every  inference 
of  fact  tliat  can  be  legitimately  drawn  there- 
from ;  and,  on  such  motion,  the  evidence 
must  be  interpreted  most  strongly  against 
the  defendant. 
Same  —  when  granted. 

2.  In  an  action  to  recover  damages  for  the 
injury  or  death  of  a  person  by  reason  of 
being  run  against  and  over  by  a  street  car, 
a  motion  for  a  nonsuit  at  the  close  of  the 
plaintiff's  evidence  should  not  be  granted, 
unless  the  facts  presented  1^  the  evidence 
are  such  that  but  one  conclusion  could  rea- 
sonably be  drawn  from  them,  and  that  con- 
clusion is  that  no  recovery  can  be  had  un- 
der the  evidence. 

Same  —  province  of  court. 

3.  It  is  the  province  of  the  court  to  de- 
termine that  conclusion,  and  grant  a  non- 
suit; but,  if  different  minds  might  reason- 
ably reach  different  conclusions  from  such 
evidence,  the  motion  for  a  nonsuit  should  be 
denied,  and  the  case  submitted  to  the  jury. 
Contrlbntory     negligence  —  burden     of 

proof. 

4.  In  this  class  of  cases  the  burden  of 
proving  contributory  negligence  is  with  the 
defendant. 

Street  railway  ^  crossing  track;  —  duty. 

6.  Failure  to  look  and  listen  before  cross- 
ing a   street-car   track   at  a   public   street 
crossing  is  not,  as  a  matter  of  law,  negli- 
gence per  «e. 
Same  —  reciprocal  rights. 

6.  The  right  and  duty  of  pedestrians,  and 
the  right  and  duty  of  the  person  in  charge 


Case  Note.  —  Duty  to  look  and  liaten  be- 
fore croaMng  the  traeka  of  an  electric 
road. 

This  note  is  strictly  confined  to  those  cases 
bearing  on  the  question  of  the  duty  to  look 
and  listen,  imposed  upon  adults  crossing  the 
tracks  of  an  electric  railway- traversing  the 
public  streets  or  highways,  either  on  foot  or 
otherwise.  It  does  not  purport  to  deal  with 
that  duty  in  its  application  to  children,  for 
obviously  their  conduct  is  judged  by  stand- 
ards entirely  different  from  those  applied  to 
adults;  nor  does  it  attempt  to  reach  that 
large  class  of  cases  dealing  with  tlie  duty 
of  pedestrians,  cyclists,  and  occupants  of 
vehicles  traveling  between  or  upon  tlie  tracks 
of  an  electric  railway,  for  here,  also,  entire- 
ly different  principles  are  applied  by  the 
courts.  As  the  cases  bearing  on  the  ques- 
tion of  the  duty  to  look  and  liaten  before 
crossing  the  tracks  of  an  electric  railway, 
in  its  application  to  persons  who.  after 
alighting  from  a  street  car,  pass  around  the 
rear  of  the  car  to  cross  a  parallel  track,  are 
collected  and  discussed  in  a  note  to  the  case 
of  Hornstein  v.  United  R.  Co.  4  L.R.A.lN. 
S.)  729,  that  question  will  also  be  elimi- 
nated from  the  present  note. 

That  it  is  the  duty  of  one  intending  to 
cross  the  tracks  of  an  electric  railway  to 
exercise  what  is  generally  termed  by  the 
finirts  "ordinary  care"  for  his  own  safety, 
admits  of  no  question;  but,  when  we 
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of  the  motiTe  power  of  »  street  car  when 

erouing   atreeta,  are  reciprocal;   and  each 

is  bound  to  use  equal  diligence  to  avoid  eol- 

lision. 

Contrlbntory  neg>Ug;ence  —  effect. 

7.  N^ligence  on  the  part  of  a  person 
which  wag  not  the  proximate  cause  of  his 
injuiy  or  death  will  not  be  a  bar  to  his 
recoTeiy. 

Proximate  cause  —  definition. 

8.  The  "proximate  cause"  of  an  event  is 
that  which,  in  a  natural  and  continuous 
sequence,  imbroken  bj  a  new  cause,  produces 
that  erent,  and  without  which  that  event 
would  not  have  occurred. 

Same  —  qnestton  for  ivty. 

9.  In  cases  of  this  kind  the  question  as 
to  what  is  the  proximate  cause  of^the  injury 
is  a  question  for  the  jury. 


Same  —  facts. 

10.  Held,  under  the  facts  of  this  case,  that 
the  question  of  the  proximate  cause  of  the 
accident  should  have  been  submitted  to  the 
jury. 

Street  railway  —  control  of  car. 

11.  A  street  car  should  be  kept  under  the 
reasonable  control  of  the  motorman  when 
crossing  a  street,  and  persons  with  or  with- 
out vehicles,  passing  over  the  track  at 
street  crossings,  may  assume  that  care  will 
be  used  to  reduce  the  speed  at  such  crossings. 
Negligence  —  last  clear  chance. 

12.  A  person  who  has  the  last  clear  chance 
or  opportunity  of  avoiding  an  accident,  not- 
withstanding the  negligence  of  his  opponent, 
is  considered  in  law  solely  responsible  for 
such  accident. 

Same  —  concurring  negligence. 

13.  Although  the  action  of  the  one  injured 


to  consider  the  question  of  what  constitutes 
a  proper  performance  of  his  duty  to  exer- 
cise "ordinary  care"  under  such  circum- 
stances, we  are  confronted  with  a  mass  of 
judicial  decisions,  and  perhaps  not  an  in- 
considerable amount  of  "judicial  legisla- 
tion," which  makes  the  question  by  no 
means  a  clear  one.  It  should  be  borne  in 
mina  at  the  outset,  however,  that  a  great 
deal  of  the  apparent  conflict  among  the  deci- 
sions is  due,  not  so  much  to  a  conflict  of 
opinion  as  to  the  general  principles  ap- 
plicable to  the  cases,  but  to  the  great  va- 
riety of  circumstances  to  which  those  prin- 
ciples are  sought  to  be  applied,  and  to 
which  in  many  cases  they  are  inapplicable 
because  of  some  particular  circumstances 
disclosed  by  the  testimony  in  the  particular 
ease. 

With  the  introduction  of  the  electric  rail- 
way into   our  transit  systems,  and  of  the 
almost     innumerable     accompanying     acci- 
dents, every  effort  was  made  by  the  electric 
railway  companies  to  induce  the  courts  to 
apply    to    the   crossing   of    electric-railway 
tracks  the  familiar  rule  applicable  to  the 
crossing  of  the  tracks  of  steam   railroads, 
namely,  that  those  intending  to  cross  should 
first  stop,  look,  and  listen,  for  a  failure  to 
do  which  they  are  in  law  guilty  of  such 
contributory  negligence  as  precludes  a  re- 
covery for   injuries  received  in  a  collision 
with'a  train,  caused  by  defendant's  negli- 
gence.    There     was     a     slight     disposition 
among  a  few  of  the  earliest  cases  to  adopt 
that  rule,  but  a  consideration  of  the  funda- 
mental differences  between  an  electric  rail- 
way and  a  steam  railroad  has  led  almost 
every   court   in  the   country   before   which 
the  question  has  arisen  to  discountenance 
the  nile  applied  to  the  latter  as  applicable 
to  the  former.     The  tracks  of   the   steam 
nilroad  company  occupy  its  own  property, 
thus  requiring  less  caution  on  the  part  of 
the  engineers  in  the  management  of  their 
trains,  while  those  of  the  electric  railway 
occupy    the    public    streets    or    roads    over 
which  the  public  has  an  equal  right  to  go. 
Then,  the  great  difference  m  the  speed  and 
construction  of  an  electric  car  and  a  steam 
engine,   as   well    as    the   difference    in   the 
15  LJK^.(N.S.) 


frequency  with  which  the  two  are  likely  to 
encounter  pedestrians  or  vehicles  has  tended 
to  confirm  the  inapplicability  of  so  strict  a 
rule  to  electric  railways. 

Here  are  still  to  be  found,  however,  a 
few  quite  recent  cases  applying  the  "stop, 
look,  and  listen"  rule  to  persons  crossing 
the  tracks  of  an  electric  railway. 

In  Hoelzel  v.  Crescent  City  R.  Co.  49  La. 
Ann.  1302,  38  L.R.A.  708,  22  So.  330,  and 
Heebe  v.  New  Orleans  ft  C.  R.  Light  ft  P. 
Co.  110  La.  970,  36  So.  251,  it  was  held 
that  the  failure  to  stop,  look,  and  listen 
before  attempting  to  cross  the  tracks  of  an 
electric  street  railway  was  such  contribu- 
tory negligence  as  defeated  a  recovery  for 
injuries  resulting  from  the  negligence  of 
the  railway  company  in  the  operation  of  its 
cars  (the  same  court,  however,  in  the  Cow- 
den  and  Schutt  Cases,  cited  infra,  decided 
that  it  was  necessary  only  to  look  and  lis- 
ten before  crossing).  The  same  rule  was 
applied  ia  Hooks  v.  Huntsville  R.  Light 
ft  P.  Co.  147  Ala.  700,  41  So.  273,  and 
Birmingham  R.  Light  ft  P.  Co.  v.  Clark, 
148  Ala.  673,  41  So.  829  (but  see  Highland 
Ave.  ft  Belt  R.  Co.  v.  Sampson,  112  Ala. 
425,  20  So.  566,  and  Birmingham  R.  Light 
ft  P.  Co.  V.  Oldham,  141  Ala.  195,  37  So. 
462,  where  this  more  liberal  rule  was  ap- 
plied by  the  same  court:  "There  is  always 
a  duty  to  look  for  an  approaching  car,  and, 
if  the  view  is  obstructed,  to  lisiien,  and  in 
some  instances,  to  stop,"  etc.). 

The  opinions  in  these  cases  cite  numer- 
ous authorities  in  support  of  the  rule  ap- 
plied by  them,  but  almost  all  of  the  cases 
cited  by  them  deal  with  the  injuries  occur- 
ring on  steam-railroad  tracks.  There  is 
absolutely  no  analogy  between  the  two 
classes  of  cases,  and  these  decisions  are  as 
unfounded  on  principle  as  they  are  over- 
whelmingly overshadowed  by  an  unbroken 
line  of  authority  from  the  courts  of  every 
other  state  before  which  the  question  has 
arisen.  If  it  were  otherwise,  the  resulting 
congestion  of  traffic  on  the  busy  streets  of 
the  city  would  constitute  a  far  greater 
menace  to  the  public  safety  than  the  fail- 
ure to  stop  before  crossing  street-railway 
tracks. 
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maj  have  1)een  the  primarf  cause  of  the  I 
injury,  yet  an  action  for  such  injury 
may  be  maintained,  if  it  be  shown  that  the 
defendant  might,  by  the  exercise  of  reason- 
able care  and  diligence,  have  avoided  the 
consequences  of  the  injured  party's  negli- 
gence. 

(February  19,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
.  the  District  Court  for  Ada  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages   for  the  alleged  negligent 
killing  of  plaintiffs  intestate.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Hawley,  Pnckett,  &  Hawley, 
for  appellant: 
A  nonsuit  should  not  be  ordered  unless 


there  can  be  but  one  conclusion,  which  must 
be  of  the  intestate's  contributory  negligence. 

1  Thomp.  Neg.  p.  409,  H  426 ;  3  Hutchinson, 
Carr.  S  1174,  p.  1369;  McAlpine  v.  Laydon, 
116  Cal.  68,  46  Pac.  865;  Wahlgren  v.  Mar- 
ket Street  R.  Co.  132  Cal.  656,  62  Pac  308, 
64  Pac.  993;  Hone  v.  Mammoth  Min.  Co. 
27  UUh,  168,  76  Pac.  381. 

It  is  negligent  for  a  motonnan  to  fail  to 
have  control  of  his  car  at  street  intersec- 
tions. 

Nellis,  Street  Railroad  Acd.  Law,  p.  278; 
Roberts  y.  Spokane  Street  R.  Co.  23  Wash. 
325,  64  L.RA.  184,  63  Pac.  606;  Mauer  T. 
Brooklyn  Heights  R.  Co.  87  App.  Div.  119, 
84  N.  Y.  Supp.  76;  Searles  y.  Elizabeth,  P. 
&  C.  J.  R.  Co.  70  K.  J.  L.  388,  67  AtL  134; 


Referring  now  to  the  cases  generally,  we 
find  that,  though  the  courts  are  almost  as 
one  in  repudiating  the  "stop,  look,  and  lis- 
ten" rule  as  applied  to  electric  railways 
traversing  the  public  streets  or  highways, 
they  are  not  agreed,  as  has  already  been 
pointed  out,  upon  exactly  what  rule  is  prop- 
erly applicable. 

There  is  a  large  class  of  cases  holding 
that  it  is  negligence  per  se  for  a  pedestrian 
to  attempt  to  cross  the  tracks  of  an  elec- 
tric railway  without  first  looking  in  both 
directions  and  listening  for  approaching 
cars,  where  doing  so  would  have  averted 
the  accident;  and,  in  an  action  against  the 
railway  company  for  injuries  resulting  from 
a  collision  with  one  of  defendant's  cars, 
the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  he  did  look  and  listen  before  at- 
tempting to  cross,  unless  there  is  no  evi- 
dence in  the  case  tending  to  show  the  con- 
trary, in  which  event  it  is  presumed  that 
the  plaintiff  looked  and  listened.  Harring- 
ton v.  Los  Angeles  R.  Co.  140  Cal.  514.  63 
L.R.A.  238,  98  Am.  St.  Rep.  86,  74  Pac.  15; 
Cowden  y.  Shreveport  Belt  R.  Co.  106  La. 
236,  30  So.  747 ;  Schutt  v.  Shreveport  Belt 
R.  Co.  109  La.  600,  33  So.  677;  Webster  v. 
New  Orleans  City  &  Lake  R.  Co.  51  La. 
Ann.  299,  26  So.  77;  Young  y.  Citiiens' 
Street  R.  Co.  148  Ind.  64,  44  N.  E.  927,  47 
N.  E.  142;  Schulte  v.  Kew  Orleans  City  A, 
Lake  R.  Co.  44  La.  Ann.  509,  10  So.  811; 
Cain  y.  Macon  Consol.  Street  R.  Co.  97  Ga. 
298,  22  S.  E.  918;  Bailey  y.  Market  Street 
Cable  R.  Co.  110  Cal.  320,  42  Pac.  914; 
Hornick  y.  Metropolitan  Street  R.  Co.  66 
Kan.  124,  71  Pac.  265;  Wolf  y.  City  R.  Co. 
45  Or.  446,  72  Pac.  329,  78  Pac.  668;  Dieck 
v.  New  Orleans  City  &  Lake  R.  Co.  51  La. 
Ann.  262,  25  Bo.  71;  Cowan  y.  Third  Ave. 
R.  Co.  16  N.  Y.  S.  R.  916,  1  N.  Y.  Supp. 
612;  Doller  y.  Union  R.  Co.  7  App.  Div. 
283,  39  N.  Y.  Supp.  770;  Vonelling  v.  Met- 
ropolitan Street  R.  Co.  35  Misc.  301,  71 
N.  Y.  Supp.  751;  Martin  y.  Third  Ave.  R. 
Co.  27  App.  Div.  62,  50  N.  Y.  Supp.  284; 
McKinley  v.  Metropolitan  Street  R.  Co. 
77  App.  "Div.  256,  79  N.  Y.  Supp.  213  (but 
see  Bead  v.  Brooklyn  Heights  R.  Co.  32 
App.  Div.  503,  53  N.  Y.  Supp.  209,  and 
15  L.R.A.(N.S.) 


Binns  y.  Brooklyn,  Heights  R.  Co.  89  App. 
Div.  359,  85  N.  Y.  Supp.  874);  Price  y. 
Rhode  Island  Co.  (R.  I.)  66  AtL  200  (in- 
struction of  lower  court  that  ]rfaintiff 
should  do  what  a  prudent  person  under  like 
circumstances  would  do,  overruled) ;  Van 
Ness  y.  North  Jersey  Street  R.  Co.  (N.  J. 
L.)  67  Atl.  1027;  Beime  v.  Lawrence  &  M. 
Street  R.  Co.  (Mass.)  83  N.  E.  369;  Me- 
Cauley  y.  Philadelphia  Traction  Co.  13  Pa. 
Super.  Ct.  354;  Giardina  v.  St.  Louis  &,  M. 
River  R.  Co.  185  Mo.  330,  84  S.  W.  928; 
Knoxville  Traction  Co.  y.  Brown,  116  Tenn. 
323,  89  S.  W.  319;  Citizens'  R.  Co.  y. 
Holmes,  19  Tex.  Civ.  App.  266,  46  S.  W. 
116;  Hafner  v.  St.  Louis  Transit  Co.  197 
Mo.  196,  94  S.  W.  291;  Ries  y.  St.  Louis 
Transit  Co.  179  Mo.  1,  77  S.  W.  734; 
Shuler  y.  North  Jersey  Street  R.  Co.  (N. 
J.)  69  Atl.  180. 

It  will  be  noted  that  in  a  number  of  these 
cases  the  court,  while  applying  the  rule  as 
above  laid  down,  does  so  in  view  of  the  par- 
ticular facts  disclosed  in  the  given  case, 
and  clearly  intimates  that  the  rule  is  not 
an  unbending  one,  though  in  most  of  the 
cases  the  rule  is  laid  down  in  general  terms 
and  applied  with  great  strictness. 

In  the  following  cases  it  was  held  con- 
tributory negligence  per  ae  for  a  pedestrian 
to  wait  alongside  the  track  for  a  car  to 
pass,  and  then  to  cross  that  track  and  stop 
upon  the  parallel  track  without  first  looking 
for  approaching  cars:  McCarthy  v.  Detroit 
Citizens'  Street  R.  Co.  120  Mich.  400,  79  N. 
W.  631;  Barrett  y.  Columbia  R.  Co.  20 
App.  D.  C.  381  (cyclist) ;  Bums  y.  Metro- 
politan Street  R.  Co.  66  Kan.  18ft.  71  Pac. 
244  (vehicle) ;  Greengard  v.  St.  Paul  City 
R.  Co.  72  Minn.  181.  75  N.  W.  221 :  Black- 
well  V.  Old  Colony  Street  R.  Co.  193  Mass. 
222,  79  N.  E.  335;  Contra,  West  Chicago 
Street  R.  Co.  y.  Nilson,  70  111.  App.  171. 

In  Jackson  v.  Uni(xi  R.  Co.  77  App.  Div. 
161,  78  N.  Y.  Supp.  1096,  the  plaintiff,  aft- 
er waiting  for  a  car  to  pass,  crossed  the 
first  track  of  a  double-track  street  railway. 
Ho  then  stepped  on  the  parallel  track,  but 
seeing  a  car  approach  upon  it,  he  stepiied 
back  on  the  first  track,  and  was  there 
struck  by  a  car  which  he  had  neither  looked 
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Sesselmann  v.  Metropolitan  Street  R.  Co. 
76  App.  Div.  336,  78  N.  Y.  Supp.  482. 

Whether  or  not  plaintiflTs  intestate's  fail- 
ure to  stop,  look,  and  listen  was  negligence, 
is  a  question  for  the  jurjr. 

Richmond  Pass.  &  Power  Co.  ▼.  Gordon, 
102  Va.  498,  46  S.  E.  772;  Shea  v.  St.  Paul 
City  R.  Co.  60  Minn.  395,  52  N.  W.  902; 
Smith  y.  Minneapolis  Street  R.  Co.  95  Minn. 
254,  104  N.  W.  16;  Chicago  City  R.  Co.  v. 
Robinson,  127  111.  9,  4  L.R.A.  126,  11  Am. 
St  Rep.  87,  18  N.  E.  772;  Peterson  v.  Min- 
neapolis Street  R.  Co.  90  Minn.  52,  96  N.  W. 
751;  Cincinnati  Street  R.  Cq.  t.  Snell,  64 
Ohio  St.  197,  32  L.R.A.  276,  43  N.  E.  207; 
Read  t.  Brooklyn  Heights  R.  Co.  32  App. 
DiT.  503^63  N.  Y.  Supp.  209;  Consolidated 
Traction  Co.  t.  Scott,  68  K.  J.  L.  682,  33 


I/.R.A.  122,  56  Am.  St.  Rep.  620,  34  Atl. 
1094;  Chicago  City  R.  Co.  v.  O'Donnell,  208 
111.  267,  70  N.  E.  204;  Cincinnati  Street  R. 
Co.  T.  Whitcomb,  14  C.  C.  A.  183,  31  U.  S. 
App.  374,  66  Fed.  915;  Robbins  v.  Spring- 
field Street  R.  Co.  165  Mass.  30,  42  N.  E. 
334;  Chauvin  v.  Detroit  United  R.  Co.  135 
Mich.  85,  97  N.  W.  160;  Lane  v.  Brooklyn 
Heights  R.  Co.  85  App.  Div.  86,  82  N.  Y. 
Supp.  1057;  Marden  v.  Portsmouth,  K.  &  Y. 
Street  R.  Co.  100  Me.  41,  69  L.R.A.  300, 
109  Am.  St.  Rep.  476,  60  Atl.  530;  Kansas 
City-Leavenworth  R.  Co.  v.  Gallagher,  68 
Kan.  424,  64  L,.R.A.  344,  76  Pac.  469;  Hick- 
man T.  Union  Depot  R.  Co.  47  Mo.  App. 
65;  Campbell  v.  Los  Angeles  Traction  Co. 
137  Cal.  665,  70  Pac.  624;  Young  v.  Atlantic 
Ave.  R.  Co.  10  Misc.  541,  31  N.  Y.  Supp. 


for,  nor  seen,  when  he  first  stepped  upon  the 
tracks.  His  failure  to  look  was  held  to  be 
negligence  p^r  se.  A  somewhat  similar  case 
is  Trauber  t.  Third  Ave.  R.  Co.  80  App. 
Div.  37,  80  N.  Y.  Supp.  231. 

But  the  duty  ti  look  and  listen  before 
crossing  electric-railway  track;  does  not 
require  a  pedestrian  to  exercise  such  dili- 
gence as  will  enable  him  to  see  any  car 
on  the  tracks  at  any  distance  from  him.  He 
is  required  to  extend  his  observation  only 
over  the  distance  within  which  a  car  pro- 
ceeding at  a  customary  or  reasonable  speed 
would  threaten  danger.  Newark  Pass.  R. 
Co.  V.  Block,  55  N.  J.  L.  605,  22  L.R.A. 
374,  27  Atl.  1067;  Marden  v.  Portsmouth, 
K.  &  Y.  Street  R.  Co.  100  Me.  41,  69  L.R.A. 
300,  109  Am.  St  Rep.  476,  00  Atl.  530; 
Bears  v.  Metropolitan  Street  R.  Co.  104 
App.  Div.  96,  93  N.  Y.  Supp.  278. 

And  the  failure  to  look  and  listen  will  be 
held  immaterial  where  the  circumstances  of 
the  accident  were  such  that,  if  the  plaintiff 
had  seen  the  car,  he  would  not  have  been 
guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  in  attempting  to  cross  in  front 
of  it.  Lane  v.  Brooklyn  Heights  R.  Co.  86 
App.  Div.  85,  82  N.  Y.  Supp.  1067;  Wester- 
man  V.  Metropolitan  Street  R.  Co.  84  N.  Y. 
Supp.  501 ;  Brozek  v.  Steinway  R.  Co.  10 
App.  Div.  360,  41  N.  Y.  Supp.  1017;  Monck 
V.  Brooklyn  Heights  R.  Co.  97  App.  Div. 
447,  90  N.  Y.  Supp.  818;  Indianapolis  Street 
R.  Co.  ▼.  Schmidt,  35  Ind.  App.  202,  71  N. 
E.  663,  72  N.  E.  478. 

The  rule  requiring  persons  intending  to 
cross  electric-railway  tracks  to  look  and 
listen  before  attempting  to  do  so  is  applied 
with  equal  strictness  to  persons  afflicted  by 
blindness  or  deafness;  and,  by  reason  of 
such  affliction,  such  persons  will  be  held  to 
that  higher  degree  of  care  which  their  in- 
firmity requires  them  to  exercise  in  order  to 
guard  against  the  dangers  incident  to  the 
crossing  of  street-railway  tracks.  Schulte  v. 
New  Orleans  City  &  Lake  R.  Co.  44  La.  Ann. 
509,  10  So.  811;  Nein  v.  La  Crosse  City  R. 
Co.  34  C.  C.  A.  224,  92  Fed.  86;  Portsmouth 
Street  R.  Co.  v.  Peed,  102  Va.  662,  47  S.  E. 
850;  Adams  v.  Boston  4  N.  Street  R.  Co. 
191  Mass.  486,  78  N.  E.  117;  Robbins  v. 
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Springfield  Street  R.  Co.  165  Mass.  30,  42  N. 
E.  334 ;  Hall  v.  West  End  Street  R.  Co.  168 
Mass.  461,  47  N.  E.  124;  Citizens'  R.  Co. 
V.  Holmes,  19  Tex.  Civ.  App.  266,  46  S.  W. 
116;  Aldrich  v.  St  Louis  Transit  Co.  101 
Mo.  App.  77,  74  S.  W.  141;  Beem  v.  Tama 
&  T.  Electric  R.  &.  Light  Co.  104  Iowa,  563, 
73  N.  W.  1046. 

,  Tlie  failure  of  persons  riding  bicycles  or 
vehicles  to  exercise  this  same  measure  of 
common  prudence  before  attempting  to 
cross  tracks  of  an  electric  railway  is  also 
held  to  constitute  contributory  negligence 
per  se.  Ehrisman  v.  East  Harrisburg  City 
Pass.  R.  Co.  150  Pa.  180,  17  L.R.A.  448,  24 
Atl.  596;  Boerth  v.  West  Side  R.  Co.  87 
Wis.  288,  58  N.  W.  376;  Cawley  v.  La 
Crosse  City  R.  Co.  106  Wis.  239,  82  N.  W. 
197;  Stafford  v.  Chippewa  Valley  Electric 
R.  Co.  110  Wis.  331,  85  N.  W.  1036;  Wood 
V.  Detroit  City  Street  R.  Co.  62  Mich.  402, 
50  Am.  Rep.  259,  18  N.  W.  124;  Fritz  T. 
Detroit  Citizens'  Street  R.  Co.  105  Mich. 
50,  6-2  N.  W.  1007 ;  Blakeslee  v.  Consolidat- 
ed Street  R.  Co.  105  Mich.  462,  63  N.  W. 
401;  Davidson  v.  Denver  Tramway  Co.  4 
Colo.  App.  283,  35  Pac.  920;  Schmidt  v. 
Tnterurban  Street  R.  Co.  82  App.  Div.  453, 
81  N.  Y.  Supp.  832;  McCartney  v.  Union 
Traction  Co.  27  Pa.  Super.  Ct.  222 ;  Griffith 
V.  West  Chester  Street  R.  Co.  214  Pa.  293, 
63  Atl.  740;  Carson  v.  Federal  Street  & 
P.  Valley  R.  Co.  147  Pa.  219,  16  L.R.A. 
257,  30  Am.  St  Rep.  727,  23  Atl.  369: 
J.  P.  Conrad  Grocer  Co.  v.  St.  Louis  & 
Suburban  R.  Co.  89  Mo.  App.  534;  Hick- 
man V.  Union  Depot  R.  Co.  47  Mo.  App.  65 ; 
Asphalt  A  G.  Constr.  Co.  v.  St.  Louis 
Transit  Co.  102  Mo.  App.  469,  80  S.  W. 
741;  Hartman  v.  St  Louis  Transit  Co.  112 
Mo.  App.  439,  87  S.  W.  86;  Ward  v.  Roch- 
ester Electric  R.  Co.  43  N.  Y.  S.  R.  84,  17 
N.  Y.  Supp.  427;  Reynolds  v.  Third  Ave.  R. 
Co.  8  Misc.  313,  28  N.  Y.  Supp.  734;  Beer- 
man  V.  Union  R.  Co.  24  R.  I.  275,  62  Atl. 
1090;  Boehmer  v.  Pittsburg,  A.  *  M.  Trac- 
tion Co.  194  Pa.  313,  45  Atl.  126:  Indian- 
apolis Street  R.  Co.  v.  Marschke  (Ind. 
App.)  70  N.  E.  494;  Murray  v.  St  Louis 
Transit  Co.  176  Mo.  183,  75  S.  \V.  611: 
Moore  v.  St.  Louis  Transit  Co.  194  Mo.  1,  92 
17 
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441 ;  Zimmerman  t.  Union  R.  Co.  8  App. 
Div.  21»,  38  N.  Y.  Supp.  362. 

Any  negligence  on  tlie  part  of  plaintifT'a 
intestate,  whicli  was  not  the  proximate  cause 
of  tlie  injury,  will  not  be  a  bar  to  plaintifiTs 
recovery. 

Smithwick  v.  Hall  &  V.  Co.  69  Conn.  261, 
12  L.R.A.  279,  21  Am.  St.  Rep.  104,  21  Atl. 
024;  Bosqui  ▼.  Sutro  R.  Co.  131  Cal.  390, 
63  Fac.  682. 

If  the  defendant  had  the  last  clear  chance 
to  avoid  the  accident,  it  was  bis  duty  to 
do  so. 

Davies  t.  Mann,  10  Mees.  ft  W.  646;  Rad- 
ley  T.  London  A.  N.  W.  R.  Co.  L.  R.  1  App. 
Gas.  754;  Haley  v.  Earle,  30  N.  Y.  208;  Trow 
V.  Vermont  C.  R.  Co.  24  Vt.  487,  58  Am.  Dec. 
191;  Locke  V.  First  Div.  St.  Paul  t  P.  R. 


Co.  15  Minn!  350,  Gil.  283;  Thompson  t. 
Salt  Lake  Rapid  Transit  Co.  16  Utah,  281, 
40  L.R.A.  172,  67  Am.  St.  Rep.  621,  52  Pao. 
92;  1  Shearm.  &  Redf.  Neg.  t  99;  Aldrich 
V.  St.  Louis  Transit  Co.  101  Mo.  App.  77, 
74  S.  W.  141 ;  Omaha  Street  R.  Co.  v.  Lar- 
son, 70  Neb.  591,  97  N.  W.  824;  Holden  v. 
Missouri  R.  Co.  177  Mo.  466,  76  S.  W.  973; 
Hanheide  v.  St.  Louis  Transit  Co.  104  Mo. 
App.  323,  78  S.  W.  820;  Metropolitan  Street 
R.  Co.  v.  Arnold,  67  Kan.  260,  72  Pac  857; 
Kolb  V.  St.  Louis  Transit  Co.  102  Mo.  App. 
143,  76  S.  W.  1060;  Kansas  City-Leaven- 
worth  R.  Co.  y.  Gallagher,  68  Kan.  424,  64 
L.R.A.  344,  75  Pac.  469;  Galveston  City  R. 
Co.  T.  Hanna,  34  Tex.  Civ.  App.  608,  79  S. 
W.  639;  Degel  v.  St.  Louis  Transit  Co.  101 
Mo.  App.  66,  74  S.  W.  166;  Shanks  v.  Spring- 


S.  W.  390;  Indianapolis  Street  R.  Co.  v. 
Zaring,  33  Ind.  App.  297,  70  N.  E.  270,  601; 
Hilto  V.  Foote,  125  Mich.  241,  84  N.  W.  139; 
Bennett  v.  Detroit  Citizens'  Street  R.  Co. 
123  Mich.  692,  82  N.  W.  618;  Nashville  R. 
Co.  V.  Norman,  108  Tenn.  324,  67  S.  W.  479; 
Dummer  v.  Milwaukee  Electric  R.  &  Light 
Co.  108  Wis.  589,  84  N.  W.  853;  Harbison 
V.  Camden  &  Suburban  R.  Co.  (N.  J.  L.)  66 
Atl.  868;  Trout  v.  Altoona  &.  L.  Valley  Elec- 
tric R.  Co.  13  Pa.  Super.  Ct.  17. 

The  strictness  with  which  the  rule  is  ap- 
plied by  some  courts  is  illustrated  by  the 
case  of  Roth  v.  Metropolitan  Street  R.  Co. 
13  Misc.  213,  34  N.  Y.  Supp.  232.  In  that 
case  a  vehicle  so  loaded  that  the  driver 
could  not  look  either  behind  or  on  the  sides 
was  driven  across  the  street-railway  tracks. 
The  driver,  intending  to  recross,  waited 
alongside  the  tracks  until  two  cars  which 
he  had  seen  approach  passed,  and  then,  after 
listening  for  cars  and  hearing  none,  pro- 
ceeded to  recross  the  tracks.  The  wagon 
was  struck  by  a  car,  and,  upon  suit  for  the 
resulting  damages,  it  was  held  that  the  fail- 
ure of  the  driver  to  look  before  recrossing 
the  tracks  was  contributory  negligence  per 
«e. 

In  Olmslaer  v.  Pittsburg  &  B.  Traction 
Co.  168  Pa.  619,  47  Am.  St.  Rep.  901,  32 
Atl.  50,  it  was  held  that,  where  the  view  of 
the  driver  was  obstructed  by  material  piled 
in  the  street,  and  his  hearing  was  affected 
by  the  noise  made  by  a  wagon  preceding  his, 
he  should  have  stopped,  looked,  and  listened 
before  attempting  to  cross  the  tracks.  And 
in  Frank  v.  St.  Louis  Transit  Co.  99  Mo. 
App.  323,  73  S.  W.  239,  a  prayer  requiring 
the  plaintiff  to  look,  and  listen,  and  stop, 
if  necessary  to  see  and  hear,  was  approved 
by  the  appellate  court. 

It  will  be  observed  that  the  courts,  in  the 
two  cases  last  cited,  did  not  apply  the  "stop, 
look,  and  listen"  rule,  but  simply  asserted 
that,  where  circumstances  exist  which  may 
make  looking  and  listening  ineffectual  if  the 
plaintiff  docs  not  also  stop,  the  failure  to 
Ktop,  to  look  and  listen,  is  contributory  neg- 
ligence jier  se. 

The  duty  to  look  and  listen,  imposed  alike 
on  pedestrians  and  persons  riding  on  bicy- ' 
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cles  or  driving  in  vehicles,  before  crossing 
the  tracks  of  an  electric  railway,  is  not  per- 
formed by  looking  and  listening  for  cars 
some  distance  beK>re  reaching  the  tracks, 
and  then  proceeding  to  cross  the  tracks 
without  any  further  precaution.  It  is  ab- 
solutely necessary  to  continue  to  look  and 
listen  until  the  tracks  have  been  actually 
reached,  in  order  to  avoid  the  guilt  of  con- 
tributory negligence.  McGee  v.  Consolidat- 
ed Street  R.  Co.  102  Mich.  107,  26  L.R.A. 
300,  47  Am.  St.  Rep.  607,  60  N.  W.  293; 
Wider  v.  Detroit  United  R.  Co.  147  Mich. 
537,  in  N.  W.  100;  McGrath  v.  North  Jer- 
sey Street  R.  Co.  6tf  N.  J.  L.  312,  49  Atl. 
523 ;  Pittsburgh  R.  Co.  v.  Cluff,  79  0.  0.  A. 
438,  149  Fed.  732;  Terien  v.  St.  Paul  City  R. 
Co.  70  Minn.  532,  73  N.  W.  412;  Knapp  ▼. 
Metropolitan  Street  R.  Co.  103  App.  Div. 
253, 9i  N.  Y.  Supp.  1071 ;  Hickman  v.  Nassau 
Electric  R.  Co.  36  App.  Div.  376,  56  N.  Y. 
Supp.  761;  Healey  v.  Brooklyn  Heights  R. 
Co.  18  App.  Div.  623,  46  N.  Y.  Supp.  393 ; 
Winch  V.  Third  Ave.  R.  Co.  12  Misc.  403, 
33  N.  Y.  Supp.  615;  Potter  v.  Scranton  R. 
Co.  19  Pa.  Super.  Ct.  444 ;  Gilmore  v.  Unit- 
ed Traction  Co.  26  Pa.  Super.  Ct.  97 ;  Hous- 
ton Bros.  Co.  V.  Consolidated  Traction  Co. 
28  Pa.  Super.  Ct.  374;  Brown  v.  Pittsburg, 
A.  &  M.  Traction  Co.  14  Pa.  Super.  Ct.  594; 
Timler  v.  Philadelphia   Rapid   Transit   Co. 

214  Pa.  476,  63  Atl.  824;  Ehrisman  v.  East 
Harrisburg  City  Pass.  R.  Co.  150  Pa.  180, 
17  L.R.A.  448,  24  Atl.  698;  Pieper  v.  Union 
Traction  Co.  202  Pa.  100,  51  Atl.  739 ;  Moser 
V.  Union  Traction  Co.  205  Pa.  481,  65  Ath 
15;  Kannenberg  v.  Conestoga  Traction  Co. 

215  Pa.  655,  64  Atl.  680;  Burke  v.  Union 
Traction  Co.  198  Pa.  497,  48  Atl.  470;  Nu- 
gent V.  Philadelphia  Traction  Co.  181  Pa. 
180,  37  Atl.  206;  Merritt  v.  Foote,  128  Mich. 
367,  87  N.  W.  262;  Dohertv  v.  Detroit  CiU- 
zens*  Street  R.  Co.  118  Mich.  209,  70  N.  W. 
377,  80  N.  W.  36;  Morice  v.  Milwaukee 
Electric  R.  &  Light  Co.  129  Wis.  529.  109 
N.  W.  567  (first  view  obstructed  and  did 
not  look  again);  Ross  v.  Metropolitan 
Street  R.  Co.  113  Mo.  App.  600.  88  S.  W. 
144;  Knorville  Traction  Co.  v.  Brown,  US 
Tenn.  323,  89  S.  W.  319;  South  Covin -iton 
ft  C.  Street  R.  Co.  v.  Enalen,  18  Ky.  L.  Rep. 
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field  Traction  Co.  101  Mo.  App.  702,  74  S. 
W.  386;  Bedell  V.  Detroit,  Y.  4  A.  A.  R.  Co. 
131  Mich.  868,  92  N.  W.  349;  Orr  v.  Cedar 
Rapids  &  M.  C.  R.  Co.  94  Iowa,  423.  62  N. 
W.  851;  Bogan  v.  Carolina  C.  R.  Co.  129 
N.  C.  154,  55  L.R.A.  418,  39  S.  E.  808;  Har- 
rinprton  v.  Los  Angeles  R.  Co.  140  Cal.  514, 
63  L.R.A.  238,  98  Am.  St.  Rep.  85,  74  Pac. 
15;  Lee  ▼.  Market  Street  R.  Co.  136  Cal. 
293,  67  Pac.  766. 

Messrs.  Borah,  Cavanah,  &  Blake,  for 
respondent : 

Notwithstanding  the  negligence  of  the  de- 
fendant, if  the  negligence  of  the  plaintiff  had 
to  do  with  the  matter,  he  cannot  recover. 

Haner  v.  Northern  P.  R.  Co.  7  Idaho, 
305,  62  Pac.  1028;  Rumpel  v.  Oregon  Short 
Line  R.  Co.  4  Idaho,  13,  22  L.R.A.  725,  36 


Pac.  700;  Holt  v.  Spokane  &  P.  R.  Co.  4 
Idaho,  443,  40  Pac.  56;  Minty  v.  Union  P. 
R.  Co.  2  Idaho,  471,  4  L.R.A.  409,  21  Pac. 
660:  Helber  v.  Spokane  Street  R.  Co.  22 
Wash.  319,  61  Pac.  40;  Carson  v.  Federal 
Street  &  P.  Valley  R.  Co.  147  Pa.  219,  15 
L.R.A.  257,  30  Am.  St.  Rep.  727,  23  Atl. 
369;  McGee  v.  Consolidated  Street  R.  Co. 
102  Mich.  107,  26  L.R.A.  300,  47  Am.  St.  Rep. 
507,  60  N.  W.  293;  Haight  v.  New  York  C. 
R.  Co.  7  Lans.  11;  Marland  v.  Pittsburgh  & 
L.  E.  R.  Co.  123  Pa.  487,  10  Am.  St.  Rep. 
541,  1»  Atl.  623;  Pennsylvania  R.  Co.  v. 
Bell,  122  Pa.  58,  15  Atl.  561;  Creamer  v. 
West  End  Street  R.  Co.  156  Mass.  320,  10 
L.R.A.  490,  32  Am.  St.  Rep.  456,  31  N.  E. 
391 ;  Wolf  V.  City  R.  Co.  45  Or.  446,  72  Pac. 
329,  78  Pac.  668;   Scgo  v.  Southern  P.  Co. 


921,  38  S.  W.  850;  Helber  ▼.  Spokane  Street 
R.  Co.  22  Wash.  319,  61  Pac.  40  (though 
the  general  rule  in  Washington  does  not 
make  it  negligence  per  ae  not  to  look  and 
listen) ;  Fanning  v.  St.  Louis  Transit  Co. 
103  Mo.  App.  161,  78  S.  W.  62.  (For  cases 
deciding  that  the  question  of  contributory 
negligence  in  such  cases  is  for  the  jury,  see 
infra.) 

And  it  'will  not  suffice  for  the  plaintiff 
to  assert  tbat  he  did  look  and  listen  before 
atteimpting  to  cross  the  tracks,  when  the 
evidence  shows  that  he  would  have  seen  the 
colliding  car  in  time  to  avoid  the  collision 
if  he  had  in  fact  looked  and  listened,  or  that, 
if  he  did  look  and  listen,  his  failure  to  see 
the  approaching  car  was  due  to  his  careless- 
ness in  so  doing.  Stafford  v.  Chippewa 
Valley  Electric  R.  Co.  110  Wis.  331,  85  N. 
W.  1036;  Jewett  ▼.  Patterson  R.  Co.  62  N. 
J.  L.  424, 41  Atl.  707 ;  McGrath  v.  North  Jer- 
sey Street  R.  Co.  66  N.  J.  L.  312,  49  Atl. 
523;  Metropolitan  Street  R.  Co.  v.  Agnew, 
05  Kan.  478,  70  Pac.  345;  Madigan  v.  Third 
Ave.  R.  Co.  68  App.  Div.  123,  74  N.  Y.  Supp. 
143;  Beerman  v.  Union  R.  Co.  24  R.  I.  275. 
52  Atl.  1090;  Lightfoot  v.  Winnebago  Trac- 
tion Co.  123  Wis.  479,  102  N.  W.  30  (see 
instructions  of  trial  court)  ;  Markowitz  v. 
Metropoliten  Street  R.  Co.  186  Mo.  350,  69 
L.R.A.  389,  85  8.  W.  351;  Barrie  v.  St. 
Louis  Transit  Co.  102  Mo.  App.  87,  70  S. 
VV.  706,  119  Mo.  App.  38,  96  S.  W.  233. 

Though  the  strict  "look  and  listen"  rule, 
as  we  may  term  the  rule  just  discussed,  is 
enforced  in  a  large  number  of  states,  as  ap- 
pears from  the  above  citations,  it  has  been 
wholly  repudiated  by  a  great  many  courts 
of  high  standing.  No  precise  rules  are  laid 
down  by  the  latter  in  reference  to  what 
persons  should  do  before  attempting  to 
cross  electric-railway  tracks,  but  a  general 
rule  of  conduct  similar  in  effect  to  the 
following  is  laid  down  in  all  of  them: 

The  precise  thing  which  a  person  should 
do  before  attempting  to  cross  the  tracks  of 
an  electric  railway  is  that  which  any  pru- 
dent man  would  do  under  the  particular 
eircumstances ;  and  the  question  as  to 
whether,  under  the  facts  of  the  given  case, 
the  plaintiff  is  guilty  of  contributory  negli- 
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gence,  is  for  the  jury.  Macon  R.  &  Light 
Co.  V.  Barnes,  121  Ga.  443,  49  S.  E.  282; 
Metropolitan  Street  R.  Co.  v.  Johns,  n,  90 
Ga.  600,  16  S.  E.  49;  Finnick  v.  Boston  & 
N.  Street  R.  Co.  190  Mass.  382,  77  X.  E. 
500;  Weldon  v.  People's  R.  Co.  (Del.)  65 
Atl.  589;  Hall  T.  West  End  Street  R.  Co. 
168  Mass.  461,  47  N.  E.  124;  Stanley  v. 
Cedar  Rapids  &  M.  C.  R.  Co.  119  Iowa, 
526,  93  N.  W.  489;  Chicago  City  R.  Co.  v. 
Robinson,  127  111.  9,  4  L.R.A.  126,  11  Am. 
St.  Rep.  87,  18  N.  E.  772 ;  Marden  v.  Ports- 
mouth, K.  &  Y.  Street  R.  Co.  100  Me.  41. 
69  L.R.A.  300,  109  Am.  Si.  Rep.  476.  00  -Atl. 
530;  Cincinnati,  L.  &  A.  Electric  Street  R. 
Co.  T.  Stable,  37  Ind.  App.  530,  70  N.  E. 
651,  77  N.  E.  363;  Wilson  v.  Citizens'  Street 
R.  Co.  105  Tenn.  74,  58  S.  W.  334;  Kernan 
v.  Market-Street  R.  Co.  137  Cal.  320,  70 
Pac.  81;  Bass  v.  Norfolk  R.  &,  Light  Co.  100 
Va.  1,  40  S.  E.  100;  Chisholm  v.  Seattle 
Electric  Co.  27  Wash.  237,  67  Pac.  601 
( though  in  flelber  v.  Spokane  Street  R.  Co. 
22  W'ash.  319,  61  Pac.  40,  facts  were  held 
to  constitute  negligence  per  se) ;  Adams  v. 
Wilmington  *  N.  C.  Electric  R.  Co.  3  Penn. 
(Del.)  512,  52  Atl.  264;  Brown  v.  Wil- 
mington City  R.  Co.  1  Penn.  (Del.)  332, 
40  Atl.  936;  Farlev  v.  Wilmington  &  N.  C. 
Electric  R.  Co.  3  Penn.  (Del.)  581,  52  Atl. 
543 ;  Weiser  v.  Broadwav  &  N.  Street  R.  Co. 

10  Ohio  C.  C.  14;  Harpham  v.  Northern 
Ohio  Traction  Co.  20  Ohio  C.  C.  253; 
Toledo  Consol.  Street  R.  Co.  v.  Lutterbfck, 

11  Ohio  C.  C.  279;  Bethel  v.  Cincinnati 
Street  R.  Co.  15  Ohio  C.  C.  381 ;  Spriiigfleld 
City  R.  Co.  V.  Clark,  51  111.  App.  026;  Chi- 
cago City  R.  Co.  V.  Barnes,  114  111.  App. 
495;  Chicago  City  R.  Co.  v.  O'Donnell,  208 
111.  267,  70  N.  E.  294;  Citizens'  R.  Co.  v. 
Holmes,  19  Tex.  Civ.  App.  266,  46  S.  W. 
116;  Fairbanks  v.  Bangor,  O.  &  O.  R.  Co. 
95  Ale.  78,  49  Atl.  421 ;  Warren  v.  Banffor, 
O.  &  O.  R.  Co.  95  Me.  115,  49  Atl.  600; 
Portsmouth  Street  R.  Co.  v.  Peed,  102  Va. 
602,  47  S.  E.  850;  Richmond  Pass.  &  Power 
Co.  V.  Gordon,  102  Va.  498,  40  S.  E.  772; 
Citv  Electric  R.  Co.  v.  Jones,  61  111.  App. 
18.3,  Affirmed  in  161  111.  47,  43  X.  E.  6l:t; 
Palmer  v.  Cedar  Rapids  &  M.  C.  R.  Co. 
124  Iowa,  424,  100  N.  W.  336;   Traver  v. 
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137  Cal.  405,  70  Pac.  270;  Glascock  v.  Cen- 
tral P.  R.  Co.  73  Cal.  137,  14  Pac.  520; 
Smith  V.  City  &  Suburban  R.  Co.  29  Or.  539, 
46  Pac.  136,  780;  Cawley  v.  La  Crosse  City 
R.  Co.  101  Wis.  145,  77  N.  W.  179;  Burlce 
V.  New  York  C.  &  11.  R.  R.  Co.  73  Hun,  32, 
25  N.  Y.  Supp.  1009;  Schneider  v.  Chicago, 
M.  &  St.  P.  R.  Co.  99  Wis.  378,  75  N.  W. 
169;  Y'oung  v.  Citizens'  Street  R.  Co.  148 
Ind.  54,  44  N.  E.  927,  47  N.  E.  142;  Cones 
V.  Cincinnati,  I.  St.  L.  &  C.  R.  Co.  114  Ind. 
323,  16  N.  E.  638;  Blaney  v.  Electric  Trac- 
tion Co.  184  Pa.  524,  39  Atl.  294;  Gftrdner  v. 
Detroit,  L.  &  N.  R.  Co.  97  Mich.  240,  56 
N.  W.  C03;  Holmes  v.  South  Pacific  Coast 
R.  Co.  97  Cal.  161,  31  Pac.  834;  Heaney  v. 
Long  Island  R.  Co.  112  N.  Y.  122,  19  N. 
E.  422 ;  Morris  &  E.  R.  Co.  v.  Haslan.  33  N. 
J.  L.  151 ;  Moore  v.  Lindell  R.  Co.  176  Mo. 
528,  75  S.  W.  672;  Burns  v.  Metropolitan 
Street  R.  Co.  66  Kan.  188,  71  Pac.  244;  Ever- 
ett V.  Los  Angeles  Consol.  Electric  R.  Co. 
115  Cal.  105,  34  L.R.A.  356,  43  Pac.  207,  46 
Pac.  889;  1  Nellis,  Street  Railroad  Acci. 
Law,  pp.  339,  340;  Farrar  v.  New  Orleans 


&  C.  R.  Co.  52  La.  Ann.  417.  26  So.  903. 
Tyson  v.  Union  Traction  Co.  199  Pa.  26»,  4' 
Atl.  1078;  \\atson  v.  Mound  City  Strwt  K. 
Co.  133  Mo.  246,  34  S.  W.  573;  Wilman  \. 
People's  R.  Co.  4  Penn.  (Del.)  260,  55  AtL 
332;  Price  v.  Charles  Warner  Co.  1  Penn. 
(Del.)  462,  42  Atl.  699;  Kappus  v.  Metr.> 
politan  Street  R.  Co.  82  App.  Div.  13,  81 
N.  Y.  Supp.  443;  Stabenau  t.  Atlantic  Avr. 
R.  Co.  155  N.  Y.  511,  63  Am.  St.  Rep.  6'JS. 
50  N.  E.  277;  Bittner  v.  Crosstown  Strwt 
R.  Co.  153  N.  Y.  76,  60  Am.  St.  Rep.  5S8, 
46  N.  E.  1044;  llenderson  v.  Detroit  Citi- 
zens' Street  R.  Co.  116  Mich.  368,  74  N.  W. 
525;  Borscball  t.  Detroit  R.  Co.  115  Mich. 
473,  73  N.  W.  551;  McClellan  t.  Cbippewi 
Valley  Electric  R.  Co.  110  Wis.  326,  83 
N.  W.  1018;  Metropolitan  Street  R.  Co.  t. 
Agnew,  6d  Kan.  478,  70  Pac.  345 ;  Young  t. 
Chicago,  R.  I.  &  P.  R.  Co.  57  Kan.  144,  43 
Pac.  683;  Cleveland,  C.  C.  &  I.  R.  Co.  t. 
Elliott,  28  Ohio  St.  340. 

The  rule  of  responsibility  was  not  changed 
so  far  as  the  defendant  was  concerned,  b; 
the  infirmities  of  deceased,  but  additional 


Spokane  Street  R.  Co.  25  Wash.  225,  65  Pac. 
284;  Burgess  v.  Salt  Lake  City  R.  Co.  17 
Utah,  406,  53  Pac.  1013;  McGrath  v.  North 
Jersey  Street  R.  Co.  66  N.  J.  L.  312,  49 
Atl.  523;  Saylor  v.  Union  Traction  Co.  ( Ini. 
App.)  81  N.  E.  94;  West  Chicago  Street  R. 
Co.  V.  Nilson,  70  111.  App.  171. 

The  same  rule  applies  to  persons  driving 
vehicles.  Dennis  v.  North  Jersey  Street  R. 
Co.  04  N.  J.  L.  439,  45  Atl.  807,  Affirmed  in 
65  N.  J.  L.  312,  47  Atl.  1131;  Shea  v.  St. 
Paul  City  R.  Co.  50  Minn.  305,  52  N.  W. 
902;  Fairbanks  v.  Bangor,  O.  &  O.  R.  Co. 
95  Me.  78.  49  Atl.  421;  Warren  v.  Bangor, 
O.  &  O.  R.  Co.  95  Me.  115,  49  Atl.  609; 
Manlen  v.  Portsmouth,  K.  &  Y'.  Street  R. 
Co.  100  Me.  41,  69  L.R.A.  300,  109  Am.  St. 
Rep.  476,  60  Atl.  530;  Boyer  v.  St.  Paul 
Citv  R.  Co.  54  Minn.  127,  55  N.  W.  825; 
Williamson  v.  Old  Colony  Street  R.  Co.  191 
Mass.  144,  5  L.R.A.(N.S.)  1081,  77  N.  E. 
055. 

For  the  application  of  this  rule  to  cases  in 
which  plaintiff  looked  for  approaching  cars, 
but  not  when  he  stepped  upon  the  tracks, 
see  Hays  v.  Tacoma  R.  &  Power  Co.  106 
Fed.  48,  Affirmed  in  49  C.  C.  A.  115,  110 
Fed.  496;  Smith  v.  Minneapolis  Street  R. 
Co.  95  Minn.  254,  104  N.  W.  16;  Curtia  v. 
Metropolitan  Street  R.  Co.  22  Misc.  83,  48 
N.  Y.  Supp.  581;  Conlcy  v.  Albany  R.  Co. 
22  App.  Div.  321,  47  N.  Y.  Supp.  738  (al- 
■though  in  New  York  the  strict  "look  and 
listen"  rule  is  generally  applied) ;  Balti- 
more Consol.  R.  Co.  v.  Rifeowitz,  89  Md. 
338,  43  Atl.  762;  Consolidated  Traction  Co. 
V.  Glynn,  59  N.  J.  L.  432,  37  Atl.  06. 

Even  where  this  more  liberal  rule  is  ap- 
-plicd,  however,  it  is  generally  held  that,  al- 
ithough  the  question  as  to  whether  tlie  fail- 
lire  to  look  and  listen  before  attempting  to 
cross  electric-railway  tracks  was  contrib- 
utory negligence  is  generally  one  of  fact 
16  L.R.A.(N.S.) 


for  the  jury,  yet,  if  the  facts  disclose  a 
case  wherein  the  failure  to  look  and  listen 
was  such  gross  negligence  that  no  tw" 
minds  could  differ  in  pronouncing;  it 
such,  then  the  court  may  rule,  as  matter 
of  law,  that  the  plaintiff  was  guilty  of  su.a 
contributory  negligence  as  prevented  hitu 
from  recovering.  Terien  v.  St.  Paul  City  R. 
Co.  supra;  Russell  v.  Minneapolis  Street 
R.  Co.  83  Minn.  304,  86  N.  W.  304:  Hick^v 
V.  St.  Paul  City  R.  Co.  60  Minn.  119,  61  X. 
W.  893;  Donovan  v.  Lynn  &,  B.  R.  Lo- 
185  Mass.  533,  70  N.  E.  1029;  Seele  v. 
Boston  &  N.  Street  R.  Co.  187  Mass.  243, 
72  N.  E.  971;  Creamer  v.  West  End  Stree: 
R.  Co.  156  Mass.  320,  16  L.R.A.  490,  3^ 
Am.  St.  Rep.  456,  31  N.  E.  391 ;  Judge  v. 
Elkins,  183  Mass.  229,  66  N.  E.  708;  Kelly 
v.  Wakefield  &  S.  Street  R.  Co.  175  Mass. 
331,  68  N.  E.  285;  Robinson  v.  Rockland,  T. 
&  C.  Street  R.  Co.  99  Me.  47,  68  Atl.  57; 
Beem  v.  Tama  &  T.  Electric  R.  4  Light  Ca 
104  Iowa,  663,  73  N.  W.  1045. 

In  Phillips  V.  Washington  &  R.  R.  Co. 
104  Md.  455,  65  Atl.  422,  it  was  held  that 
more  caution  is  required  of  one  crossing 
electric  tracks  in  the  country  than  in  cross- 
ing such  tracks  in  the  city  owing  to  the 
greater  speed  of  the  cars  in  passing  through 
the  country. 

For  cases  bearing  upon  the  question  of 
the  duty  to  look  and  listen  before  crossing 
the  tracks  of  an  electric  road,  imposed  upon 
persons  who,  after  alighting  from  a  street 
car,  pass  around  the  roar  of  the  car  to  cross 
a  parallel  track,  see  the  note  to  the  case  of 
Hornstein  v.  United  R.  Co.  4  LJl.A.(X.S.) 
729. 

As  to  imputed  negligence  of  driver  to 
passenger  generallv,  see  subject  note  to 
Schultz  V.  Old  Colony  Street  R.  Co.  8  L.E.A. 
(N.S.)  697. 


Digitized  by 


Google 


1908. 


PILMER  T.  BOISE  TRACTION  CO. 


261 


and  caution  were  placed  upon  the  lat- 
ter. 

Hall  T.  West  End  Street  R.  Co.  108  Mass. 
461,  47  N.  E.  124;  Nein  t.  La  Crosse  City 
R.  Co.  34  C.  C.  A.  224,  92  Fed.  85;  Cawley 
V.  La  Crosse  City  R.  Co.  106  Wis.  239,  82 
N.  W.  197;  Cleveland,  C.  &  C.  R.  Co.  v. 
Terry,  8  Ohio  St.  670;  Maloy  T.Wabash,  St. 
L.  &  P.  R.  Co.  84  Mo.  275;  Zimmerman  t. 
Hannibal  &  St.  J.  R.  Co.  71  Mo.  491 ;  Schiilte 
r.  New  Orleans  City  &  Lake  R.  Co.  44  La. 
Ann.  509,  10  6o.  811;  Mullen  ▼.  Springfield 
Street  R.  Co.  164  Mass.  450,  41  N.  E.  665; 
Aldrich  T.  Bt  Louis  Transit  Co.  lOl  Mo. 
Ap».  77,  74  S.  W.  141;  Garbanati  v.  Du- 
ranf^,  30  C<tlo.  358,  70  Pac.  686;  Thompson 
T.  Salt  Lake  Rapid  Transit  Co.  16  Utah, 
281,  40  L.KJL.  172,  67  Am.  St.  Rep.  621,  52 
Pat-.  92;  Ehrtsman  t.  East  Harrisburg  City 
Paw.  R.  Co.  150  Pa.  180,  17  L.R.A.  448,  24 
Atl.  596;  Carson  v.  Federal  Street  &  P. 
Valley  R.  Co.  supra;  Davidson  v.  Denver 
Tramway  Co.  4  Colo.  App.  233,  35  Pac.  922; 
Shapleigh  v.  Wyman,  134  Mass.  118;  Nellis, 
Street  Railroad  Acci.  Law,  pp.  419,  420; 
New  Jersey  R.  4  Transp.  Co.  v.  West,  32 
N.  J.  L.  91 ;  Elkina  v.  Boston  &  A.  R.  Co. 
115  Mass.  190;  Shanks  v.  Springfield  Trac- 
tion Co. '101  Mo.  App.  702,  74  S.  W.  386. 

The  rule  of  last  clear  chance  applies  only 
where  the  negligence  of  the  person  injured 
was  the  remote,  and  not  the  proximate, 
cause  of  the  injury. 

Holmes  v.  South  Pacific  Coast  R.  Co. 
supra;  O'Brien  v.  MoGlinchy,  68  Me.  652;  2 
Thomp.  Neg.  p.  1157;  Murphy  v.  Deane,  101 
Mass.  456,  3  Am.  Rep.  390;  Everett  v.  Lob  An- 
geles Consol.  Electric  R.  Co.  supra;  Holwer- 
son  V.  St.  Louis  t  Suburban  R.  Co.  157  Mo. 
216,  50  L.R.A.  850,  67  S.  W.  770;  Borschall 
V.  Detroit  R.  Co.  supra;  Kirtley  v.  Chi- 
cago &  A.  R.  Co.  66  Fed.  390;  Missouri  P. 
R.  Co.  T.  Moseley,  6  C.  C.  A.  641,  12  U.  S. 
App.  601,  67  Fed.  926. 

Snlllvan,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff, 
M  administratrix  of  the  estate  of  John  Pil- 
mer,  deceased,  to  recover  damages  against 
the  respondent  for  the  death  of  said  Pilmer, 
alleging  that  his  death  was  caused  by  the 
iault,  negligence,  and  carelessness  of  the 
drfrndant,  and  without  any  fault  or  negli- 
gence of  the  deceased.  The  answer  puts  in 
issue  the  material  allegations  of  the  com- 
plunt,  and  pleads  affirmatively  facts  tending 
to  show  that  the  respondent  was  without 
fault,  and  that  the  negligence  of  the  de- 
ceased was  the  cause  of  his  death.  The 
cause  was  tried  by  the  court  and  a  jury, 
and  at  the  close  of  the  tp^jtimony  on  the 
part  of  the  plaintiff  a  motion  for  a  nonsuit 
M  L.RJ..(N.S.) 


was  sustained,  and  judgment  of  dismissal 
entered,  from  which  judgment  this  appeal 
was  taken. 

The  following  quotation  from  the  judg- 
ment clearly  shows  the  grounds  of  the  mo- 
tion, and  the  points  on  which  the  judgment 
of  nonsuit  was  granted,  to  wit:  ,  "Upon  the 
close  of  the  testimony  upon  the  part  of  the 
plaintiff,  the  defense,  through  its  counsel, 
moved  for  nonsuit  upon  the  ground  that 
there  was  no  evidence  for  the  consideration 
of  the  jury;  that  the  evidence  in  the  case 
aflirmatively  disclosed  that  the  deceased  was 
guilty  of  contributory  negligence;  and,  fur- 
ther, that  the  evidence  failed  to  show  that 
the  deceased  was  without  fault  and  without 
contributory  negligence  at  the  time  of  re- 
ceiving the  injury  complained  of."  The 
granting  of  said  motion  is  assigned  as  er- 
ror. 

Counsel  for  appellant  contend  for  the  rule 
that  the  respondent  company  was  bound  to 
prevent  injury  to  deceased  at  a  street  inter- 
section by  keeping  its  car  under  control,  and 
by  using  every  reasonable  opportunity  for 
preventing  the  injury  after  the  peril  of  the 
deceased  was  discovered,  regardless  of  the 
negligence  of  the  deceased.  Counsel  for  ap- 
pellant admit  contributory  negligence  on 
the  part  of  the  intestate,  if  the  proximate 
cause  of  the  accident  would  relieve  the  re- 
spondent from  liability,  but  contend  that  the 
question  of  whether  or  not  there  was  such 
contributory  negligence  was  a  matter  for 
determination  by  the  jury  under  proper  in- 
structions; and  that,  even  if  contributory 
negligence  were  shown,  yet,  if  the  defend- 
ant had  a  clear  chance  to  save  intestate's 
life,  and  did  not  make  the  most  of  its  op- 
portunity, then  the  defendant  is  responsi- 
ble for  the  injuries  which  followed.  And 
whether  such  a  clear  chance  existed  is  a 
matter  solely  for  the  jury  to  determine. 
That,  we  think,  is  a  clear  statement  of  the 
contentions  on  behalf  of  the  appellant. 

It  appears  from  the  evidence  that  the  de- 
ceased was  about  fifty-eight  years  of  age; 
that  he  was  quite  deaf,  and  blind  in  the 
left  eye.  These  facts  were  known  to  the 
motorman,  McEvoy,  who  had  charge  of  the 
car  in  that  capacity  on  the  morning  of  the 
8th  of  July,  1905,  when  the  accident  oc- 
curred. McEvoy  testified  for  the  plaintiff 
on  the  trial,  and  testified  that  just  before 
the  accident  he  saw  Mr.  Pilmer  and  recog- 
nized him.  He  also  testified  that  he  was 
acquainted  with  the  car,  and  familiar  with 
its  brakes,  machinery,  etc.,  and  that  there 
was  neither  sand  box  nor  any  air  brakes  on 
the  car;  that  there  was  a  li-jht  trip  fender 
that  can  be  handled  by  the  motornmn  with 
his  foot;  that  when  you  trip  the  fender  it 
falls  right  on  rails;  and  that  such  fender 
is  usually  carried  about  6  inches  above  the 
rails.     He   also  testified  that  he   saw   the 
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deceased  on  the  day  the  accident  occurred 
about  a  quarter  of  a  block  away,  and  recog- 
nized him  at  that  time,  and  that  at  the 
rate  the  car  wag  going  that  morning  just 
before  the  accident  he  could  Btop  the  car 
in  about  60  or  60  feet;  that,  when  he  first 
saw  the  deceased,  he  was  out  in  the  street 
a  quarter  of  a  block  away  from  the  track, 
going  down  Brumback  street;  that  he  did 
not  think  the  car  was  running  over  4  miles 
an  hour  at  that  time. 

Another  witness  testified:  That,  on  the 
morning  of  the  accident,  he  was  standing 
about  75  feet  southwest  of  the  street  cross- 
ing, and  could  clearly  see  the  crossing  and 
the  ground  just  north  of  it.  That  he  saw 
the  deceased  when  he  was  just  stepping  on 
the  track.  He  was  about  35  or  40  feet  from 
the  car  at  that  time.  That  witness  was 
looking  toward  the  car,  and  heard  the  bell 
ring.  That  when  he  first  saw  the  car  the 
motorman  was  trying  to  apply  the  brakes, 
and  the  car  was  going  at  the  usual  rate  of 
speed.  That  he  noticed  the  fender  on  the 
car;  that  it  was  8  or  S  inches  above  the 
track  before  or  just  as  it  struck  the  de- 
ceased. Witness  did  not  observe  any  cessa- 
tion or  marked  stoppage  of  the  car  from  the 
time  he  first  saw  it  until  it  struck  the  de- 
ceased. When  witness  looked  up  deceased 
was  just  stepping  upon  the  track.  When 
the  car  liit  him  he  had  one  foot  inside  the 
track  and  one  foot  outside  the  track  on  the 
opposite  side  from  where  he  started  to  cross 
it.  The  deceased  was  looking  straight 
ahead,  with  his  head  inclined  a  little  to  the 
ground.  On  cross-examination  the  witness 
testified:  That  the  deceased  was  just  step- 
ping on  the  track  when  he  first  saw  him,  and 
the  car  was  30  or  40  feet  away  from  him. 
That  he  stepped  on  the  track  just  in  front 
of  the  car.  That  the  deceased  was  leading 
a  horse,  and  had  gotten  across  the.  track 
when  the  accident  occurred,  so  that  he  had 
one  foot  on  the  inside  of  the  track,  and  the 
horse  was  just  about  to  step  on  the  west 
side  of  the  track.  The  deceased  was  lead- 
ing the  horse  by  a  rope  or  strap.  Did  not 
know  whether  the  ear  struck  the  horse,  but 
when  the  horse  jerked  back  he  threw  the 
deceased  down  with  his  face  to  the  east, 
and  when  he  pulled  him  around  his  face  was 
to  the  east.  That  the  horse  jerked  the  de- 
ceased down  before  the  car  struck  him.  This 
all  happened  in  about  a  moment.  The  fen- 
der hit  the  deceased  when  he  was  lying 
crosswisR  of  the  track,  and  hit  the  body 
about  8  t>r  9  inches  high.  The  deceased  was 
lookinjsf  straight  ahead,  with  his  head  slight- 
ly inclined  to  the  ground.  He  did  not  have 
his  face  turned  towards  the  car  until  he 
was  thrown  upon  the  ground. 

Another  witness  testified:  That,  on  the 
morning  of  July  8,  1005,  he  was  on  a  street 
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car  of  the  defendant  company.  The  car  was 
going  south  on  Eighteenth  street.  That  he 
could  see  out  of  the  front  of  the  car,  and 
observed  the  deceased.  His  attention  waa 
called  by  the  loud  ringing  of  the  gong,  and 
looking  up  he  saw  the  deceased  leading  a 
horse,  going  east  on  Brumback  street,  about 
2  or  3  rods  away.  He  was  at  that  time 
about  8  feet  from  the  track.  He  was  look- 
ing down,  apparently  not  knowing  that 
there  was  any  danger  near  or  any  car 
around.  He  was  walking  toward  the  track 
from  the  west  with  the  horse  slightly  be- 
hind him.  It  was  just  a  few  seconds  after 
the  gong  rang  before  the  witness  looked  up, 
and  the  car  was  then  about  3  rods  from  the 
deceased,  and  he  was  a  few  fset  from  the 
track.  That  the  car  was  going  at  a  speed 
faster  than  an  ordinary  horse  trots.  That 
the  view  of  the  street  was  practically  un- 
obstructed and  clear.  That  he  could  see 
deceased  plainly  from  the  rear  of  the  car, 
and  there  was  no  obstruction  to  prevent  the 
motorman  from  seeing  him.  That  he  did  not 
observe  any  slacking  of  the  speed  of  the 
car  until  just  before  it  struck  deceased; 
then  witness  could  feel  there  was  a  trifle 
slacking  of  the  speed.  Witness  went  to  get 
off  the  car,  but,  on  account  of  thb  speed, 
could  not  do  so  until  the  car  struck  de- 
ceased. When  deceased  passed  out  of  wit- 
ness's vision  in  front  of  the  car  he  was 
about  the  length  of  the  car,  perhaps  16  or 
18  feet,  from  the  deceased.  That  the  rope 
with  which  the  deceased  was  leading  the 
horse  was  in  his  left  hand.  Did  not  remem- 
ber at  any  time  of  hearing  any  grinding 
noise  similar  to  iron  upon  iron.  That,  as 
soon  as  witness  dared  after  the  collision,  he 
stepped  off  the  car  and  ran  to  see  if  he 
could  be  of  any  assistance  to  the  deceased. 
That  the  effect  of  witness  stepping  off  the 
car  was  that  he  had  to  brace  himself — 
catch  himself — to  keep  from  falling.  That 
the  car  was  going  lively,  and  tliat  it  was 
not  quite  stopped  when  he  reached  its  front. 
That  the  deceased  was  carried  at  least  SO 
or  60  feet  after  be  was  struck.  That  the 
front  of  the  car,  when  it  stopped,  was  down 
past  the  south  side  of  Brumback  street  from 
30  to  40  feet.  The  deceased  was  struck  just 
a  little  south  of  the  middle  of  Brumback 
street  at  the  crossing.  The  deceased  was 
carried  by  the  car  from  the  time  it  struck 
him.  On  cross-examination  this  witness  tes- 
tified that  the  deceased  was  coming  directly 
facing  the  track,  the  car  being  off  to  his 
left,  and  as  the  car  approached  within  a 
few  feet  of  Brumback  street  it  would  practi- 
cally  be  within  the  line  of  deceased's  vision. 
That  the  deceased  could  have  seen  the  car 
had  he  looked  up.  That  this  accident  oc- 
curred between  half  past  8  and  9  o'clock  in 
the  morning,  on  a  bright,  sunshiny  day. 
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Another  witness  testified  that  he  did  not 
know  what  occurred  from  the  time  the  car 
struck  deceased  until  he  fell  in  front  of  the 
fender;  that  the  fender  of  the  car  was 
shoving  deceased  along  the  track,  rolling 
him  over  and  over,  possibly  20  or  25  feet, 
before  the  fender  came  up;  that  then  the 
deceased  passed  back  against  the  guard  rail 
in  front  of  the  wheel,  which  then  shoved 
him  possibly  15  or  20  feet,  when  the  car 
stopped. 

The  record  contains  other  evidence  tend- 
ing, at  least,  to  show  that  the  motorman 
did  not  have  his  car  under  proper  control 
just  before  and  at  the  time  the  accident  oc- 
curred, and  that  the  negligence  of  the  de- 
ceased, if  there  was  any,  was  not  the  proxi- 
mate cause  of  the  accident. 

A  nonsuit  was  granted  at  the  close  of  the 
plaintiff's  testimony,  on  motion  of  the  de- 
fendant, and  as  held  by  this  court  in  Later 
V.  Haywood,  12  Idaho,  78,  85  Fao.  494,  the 
defendant  must  be  deemed  to  have  admitted 
all  the  facts  of  which  there  is  any  evidence 
with  the  facts  which  the  evidence  tends  to 
prove.  See  also  Kramm  v.  Stockton  Electric 
R.  Co.  3  Cal.  App.  606,  86  Fac.  7S8,  903. 

The  trial  court  did  not  err  in  granting 
the  nonsuit,  if  the  facts  presented  by  the 
evidence  are  such  that  but  one  conclusion 
could  reasonably  be  drawn  from  them,  and 
that  conclusion  is  that  no  recovery  can  be 
had  under  the  evidence.  Then  in  that  ease 
it  was  the  province  of  the  court  to  deter- 
mine that  conclusion.  But,  if  different  minds 
might  reasonably  reach  different  conclusions 
from  the  evidence,  the  motion  for  a  nonsuit 
should  have  been  denied  and  the  case  sub- 
mitted to  the  jury.  We  are  satisfied  that  dif- 
ferent minds  might  reasonably  reach  different 
conclusions  from  the  evidence  as  to  whether 
the  negligence  of  the  deceased  was  the  prox- 
imate cause  of  the  accident,  or  whether  the 
carelessness  or  negligence  of  the  motorman 
was  such  cause.  That  being  true,  the  court 
erred  in   granting  the  nonsuit. 

But  it  is  contended  by  counsel  for  re- 
spondent that,  as  the  plaintiff,  under  her 
pleadings,  failed  to  show  that  the  defendant 
was  without  fault  or  negligence,  the  motion 
for  a  nonsuit  was  properly  sustained;  and 
it  is  further  contended  that  the  facts  dis- 
closed by  the  evidence  show  afiSrmatively 
contributory  negligence  on  the  part  of  the 
deceased.  This  court  held,  in  Adams  v. 
Bunker  Hill  &  8.  Min.  Co.  12  Idaho,  637,  11 
LltA.(N.S.)  844,  89  Pac.  624,  that  a  non- 
suit should  (miy  be  granted  when  the  evi- 
dence wholly  fails  to  support  the  demand 
of  plaintiff,  and  that,  in  an  action  against 
the  master  for  damages  caused  by  the  death 
of  the  servant,  as  a  resuljt  of  the  master's 
negligence,  the  presumption  which  arises  in 
favor  of  the  instincts  of  self-preservation,  i 
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and  the  known  disposition  of  men  to  avoid 
injury  and  personal  harm  to  themselves, 
constitute  a  prima  facie  inference  that  the 
servant  was,  at  the  time,  in  the  exercise  of 
ordinary  care  and  was  himself  free  from 
contributory  negligence,  and  that  in  such 
case  the  burden  of  proving  contributory 
negligence  rested  on  the  defendant.  This 
is  the  correct  rule,  and  is  fully  sustained 
by  the  decided  weight  of  the  adjudicated 
cases.  Dearden  v.  San  Pedro,  L.  A.  &  S. 
L.  R.  Co.  (UUh)  93  Pac.  271.  This  rule  of 
law  prevailed  in  this  state  prior  to  the  act 
approved  March  13,  1907.  Session  Laws 
1907,  p.  323. 

It  is  contended  by  counsel  for  respondent 
that  the  intestate's  death  occurred  by  rea- 
son of  his  own  negligence,  and  that  for  that 
reason  the  court  did  not  err  in  granting  a 
nonsuit,  and  ^that  the  real  question  pre- 
sented is  whether  the  failure  to  stop,  look, 
and  listen  for  an  approaching  street  car 
was  negligence  per  ae  on  the  part  of  the  de- 
ceased. In  a  city  a  pedestrian  has  a  right 
to  rely  on  the  motorman  using  due  care  in 
managing  his  car,  and  due  care  means  hav- 
ing it  under  such  control  as  occasion  de- 
mands at  a  street  intersection  where  people 
and  vehicles  are  crossing.  In  the  case  of 
Richmond  Pass,  ft  Power  Co.  t.  Gordon, 
102  Va.  498,  46  8.  E.  772,  the  following  in- 
struction was  held  to  be  a  correct  statement 
of  the  law:  "While,  generally  speaking, 
one  who  is  about  to  cross  a  street  railway 
should  both  look  and  listen  for  cars,  this  is 
not  an  inflexible  rule,  nor  is  it  to  be  en- 
forced with  any  such  strictness  as  in  cases 
of  an  ordinary  steam  railway.  It  is  not 
negligence  as  a  matter  of  law  to  omit  to  do 
80.  The  question  is  whether  men  of  ordi- 
nary prudence,  exercising  ordinary  care  and 
prudence,  would  have  thought  it  unneces- 
sary to  do  so."  Shea  v.  St.  Paul  City  R, 
Co.  50  Minn.  395,  62  N.  W.  902;  Chauvin 
V.  Detroit  United  R.  Co.  135  Mich.  85,  97 
N".  W.  160;  Harden  v.  Portsmouth,  K.  A  Y. 
Street  R.  Co.  100  Me.  41,  60  L.R.A.  300,  109 
Am.  St.  Rep.  476,  60  Atl.  530.  In  the  last- 
cited  case  the  court  said:  "While  it  may 
be  found,  as  a  matter  of  fact,  in  any  action 
involving  an  accident  by  crossing  in  front 
of  an  electric  car,  that  it  was  the  duty  of 
the  person  undertaking  to  so  cross  to  look 
and  listen,  it  cannot  be  laid  down  as  a  rule 
of  law  that  a  failure  to  do  this  does,  per  «e, 
constitute  negligence."  And  on  page  48  of 
100  Me.,  the  court  said:  "The  duty  im- 
posed upon  street  cars  when  approaching 
public  street  crossings  also  clearly  shows 
that  the  same  rule  with  respect  to  such 
crossings  cannot  be  invoked  for  both  steam 
and  electric  cars.  The  very  fact  that  the 
law,  as  far  as  we  have  been  able  to  dis- 
cover, almost   universally  holds  that,   upon 
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the  approach  of  public  street  crossings,  the 
rights  of  street  cars  and  vehicles  are  equal, 
and  that  neither  has  a  paramount  right  over 
the  other,  necessarily  modifies  the  rule  ap- 
plicable to  the  approach  of  steam-car  cross- 
ings. .  .  .  And  it  is  proper  here  to  ob- 
serve that  the  decisions  impose  a  special 
duty  upon  cars  operated  in  the  streets  when 
approaching  street  crossings, — a  duty  which, 
instead  of  clothing  them  with  the  para- 
mount rights  conceded  between  crossings, 
places  them  upon  an  equal  footing  with 
other  vehicles  rightfully  occupying  the 
streets."  In  Nellis  on  Street  Railroad  Ac- 
cident Law,  p.  252,  it  is  said:  "At  the  in- 
tersection of  two  streets  a  pedestrian  .  . 
.  has  the  right  to  cross  the  tracks  of  a 
street  surface  railroad,  notwithstanding  a 
car  is  in  sight,  provided  there  is  a  reasona- 
ble opportunity  to  do  so  without  obstructing 
the  passage  of  the  car  unnecessarily;  and  if, 
for  that  purpose,  it  is  necessary  for  the  per- 
son having  charge  of  the  motive  power  of 
the  car  to  check  the  speed,  or  even  to  en- 
tirely stop  the  car  for  a  short  period,  it  is 
his  duty  to  do  so,  and  the  person  crossing 
the  track  has  the  right,  without  being  nec- 
essarily chargeable  with  contributory  negli- 
gence, to  assume  that  that  duty  will  be  per- 
formed. The  rights  of  the  pedestrian,  .  . 
and  o,f  the  person  in  charge  of  the  mo- 
tive power  of  such  car  under  these  circum- 
stances, are  reciprocal,  and  each  is  bound  to 
use  equal  diligence  to  avoid  a  collision." 

We  think  it  is  well  settled  that  any  neg- 
ligence on  the  part  of  the  intestate  which 
was  not  the  proximate  cause  of  his  death 
will  not  be  a  bar  to  the  plaintiff's  recovery. 
In  Smithwick  v.  Hall  &  U.  Co.  69  Conn. 
261,  12  L.R.A.  279,  21  Am.  St.  Rep.  104, 
21  Atl.  924,  it  is  held  that  the  negligent  act 
or  omission,  to  constitute  contributory  neg- 
ligence, must  appear  as  a  proximate  cause 
of  the  injury,  or  one  of  the  proximate 
causes,  and  not  merely  as  a  condition.  In 
vol.  6,  p.  5760,  of  Words  and  Phrases,  it  is 
stated:  "The  proximate  cause  of  an  event 
must  be  understood  to  be  that  which  in  a 
natural  and  continuous  sequence,  unbroken 
by  a  new  cause,  produces  that  event,  and 
without  which  that  event  would  not  have 
occurred."  The  term  "proximate  cause"  is 
defined  in  Milwaukee  &  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  ed.  2.58,  and  the 
court  said:  "The  true  rule  is  that  what  is 
the  proximate  cause  of  an  injury  is  ordina- 
rily a  question  for  the  jury."  Measuring  the 
facts  as  disclosed  by  the  record  in  this  case 
by  the  rules  of  law  above  referred  to,  we  find 
the  intestate  approaching  a  street-car  track 
negligent,  perhaps,  in  that  he  goes  upon 
the  track  without  listening  or  looking  for  an 
approaching  car.  Tlie  question  then  arises 
whether  such  negligence  is  the  proximate 
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cause  of  his  death  by  collision  with  the  car, 
when  the  evidence  at  least  indicates  that 
the  motorman  did  not  have  his  car  under 
control  when  he  approached  the  street  cross- 
ing, and  did  not,  to  any  perceptible  degree, 
check  its  speed  when  it  was  going  faster 
than  an  ordinary  horse  trots,  as  testified  by 
one  of  the  witnesses,  when  the  motorman 
saw  the  deceased  a  quarter  of  a  block  away, 
whom  he  knew  was  hard  of  hearing  and 
blind  in  his  left  eye,  which  was  the  eye 
next  to  the  approaching  car,  and  deceased 
traveling  toward  the  track  in  such  a  man- 
ner as  to  indicate  clearly  his  intention  to 
cross  it,  and  so  near  the  track  that  in  case 
he  walked  thereon  the  car  would  strike  him, 
without  getting  his  car  under  control,  and 
failed,  after  perceiving  that  the  collision  was 
inevitable,  to  lower  the  fender  upon  his  car, 
which  was  placed  there  for  taking  up  objects 
on  the  track,  and  which  might,  if  lowered, 
have  picked  up  the  body  of  the  deceased  and 
prevented  it  from  going  under  the  car,  and 
thus  prevented  his  serious  injury. 

Under  those  facts,  w4iat  was  the  proxi- 
mate cause  of  intestate's  death  T  That  was 
a  question  for  the  jury  to  answer.  That  is 
not  a  question  of  science  or  legal  knowl- 
edge, and  it  was  one  to  be  determined  by 
the  jury  from  the  evidence.  From  the  evi- 
dence contained  in  the  record,  we  think  that 
two  fair  minds  might  reasonably  arrive  at 
different  conclusions  as  to  the  proximate 
cause  of  the  accident.  One  might  conclude 
that  the  negligence  of  the  motorman  in 
failing  to  have  his  car  under  control  at  said 
street  crossing,  and  his  failure  to  lower  the 
fender  after  it  appeared  that  the  intestate 
was  going  on  the  track,  was  the  proximate 
cause  of  the  accident;  and  the  other,  that 
it  was  not.  It  is  true  the  deceased  was  on 
the  track,  and,  if  he  had  not  been  there,  he 
would  not  have  been  injured ;  but  that  was  a 
condition,  and  not  the  direct  cause  of  the 
injury,  as  in  any  case  of  an  accident  such 
accident  would  not  have  occurred  if  the  one 
injured  had  not  been  present.  We  think 
the  correct  view  of  this  case  is  that,  if  the 
negligence  of  the  intestate  could  have  been 
avoided  after  it  was  perceived  by  the  motor- 
man,  then  his  negligence  was  not  the  direct 
or  proximate  cause  of  the  accident,  but  such 
direct  or  proximate  cause  was  the  neglect  or 
failure  of  the  motorman  to  avoid  it,  if  it 
were  reasonably  possible  for  him  to  do  so. 
The  motorman  knew  the  physical  infirmi- 
ties of  the  deceased.  The  evidence  shows 
his  ability  to  stop  the  car  in  50  feet,  and 
the  evidence  shows  that  the  car  ran  about 
that  distance  after  it  struck  the  deceased. 
The  motorman  also  failed  to  operate  the 
fender,  which  perhaps  would  have  prevented 
any  serious  accident  had  he  done  so.  The 
contributory   iiegligeuoe   which  must   exist 
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to  bar  a  recovery  in  this  class  of  cases  must 
concur  with  the  negligence  of  the  defendant 
in  such  a  way  that  the  latter  is  not  alone 
the  immediate  or  proximate  cause  of  the  ac- 
cident. If,  however,  the  deceased's  negli- 
gence only  placed  him  in  a  dangerous  situa- 
tion, out  of  which  he  would  have  come  with 
safety  and  without  injury  had  it  not  been 
for  the  subsequent  negligence  of  the  defend- 
ant, then  there  is  no  such  concurring  neg- 
ligence as  will  exonerate  the  defendant. 
The  rule  of  making  it  negligence  per  se  to 
fail  to  stop  and  listen  at  a  steam-railway 
crossing  is  not  the  prevailing  rule  in  regard 
to  street  railway  crossings.  Philbin  v.  Den- 
ver City  Tramway  Co.  38  Colo.  331,  85  Pac. 
630;  Finnick  v.  Boston  &  N.  Street  R.  Co. 
190  Mass.  382,  77  N.  E.  500;  Indianapolis 
Street  R.  Co.  v.  Schmidt,  35  Ind.  App.  202, 
71  N.  E.  663,  72  N.  E.  478;  Brozek  v.  Stein- 
way  R.  Co.  10  App.  Div.  380,  41  N.  Y.  Supp. 
I0I7;  Smith  v.  Minneapolis  Street  R.  Co.  05 
Minn.  254,  104  N.  W.  18;  Kramm  v.  Stock- 
ton Electric  R.  Co.  3  Cal.  App.  606,  86  Pac. 
738,  903.  It  is  the  duty  of  motormen  on 
street  railways  to  have  their  cars  under 
control  when  crossing  jatreets  over  which 
people  travel.  The  motorman  should  not 
expect  to  ran  his  car  at  the  same  rate  of 
speed  across  streets  as  he  may  along  other 
places  where  there  are  no  streets  crossing 
his  line  of  road.  A  trolley  car  should  be 
under  the  reasonable  control  of  the  motor- 
man  ;  and  persons  with  vehicles  passing  over 
the  railroad  track  and  street  crossings  may 
assume  that  care  will  be  used  to  reduce  the 
speed  of  cars,  when  at  a  sufficient  distance 
from  a  passing  team  or  person,  so  as  to  en- 
able such  team  or  person  to  get  out  of  the 
way. 

Counsel  for  appellant  insists  that  this 
court  adopt  the  doctrine  of  the  "last  clear 
chance,"  as  laid  down  in  Indianapolis  Street 
R.  Co.  V.  Bolin,  39  Ind.  App.  169,  78  N.  E. 
210,  and  in  many  other  cases  cited  by  him. 
In  the  Indianapolis  Street  R.  Co.  Case,  the 
court  said:  "'The  last  clear  chance,' — a 
doctrine  firmly  established  on  both  principle 
and  authority.  Except  for  it,  the  greater 
the  original  negligence  of  the  defendant,  and 
the  more  gross  its  delinquency,  the  less  like- 
lihood of  a  recovery  against  it  on  account 
of  injury  caused  thereby.  It  serres  the 
broadest  principles  of  public  policy.  The 
state  is  interested,  not  alone  that  justice  be 
done  in  a  given  instance,  but  that  the  law 
he  so  declared  as  that  it  will  tend  to  the 
security  of  life  and  limb.  The  government 
is  dependent  upon  its  citizenship,  not  only 
politically,  but  economically,  and,  high  as 
the  duty  which  devolves  upon  the  courts  of 
protecting  acquired  rights  of  property  is,  it 
is  subordinate  to  the  one  which  has  as  its  ob- 
ject the  uninterrupted  enjoyment  of  that 
16  LJl.A.(N.S.) 


personal  security  which  is  incident  to  hu- 
man existence,  and  in  which  every  individ- 
ual is  entitled  to  the  fullest  protection  which 
society  can  give.  Therefore  the  language 
of  1  Shearman  &  Redfield,  Negligence,  5th 
ed.  §  09,  as  adopted  by  the  supreme  court  of 
Indiana,  which  follows:  'It  is  now  per- 
fectly well  settled  that  the  plaintiff  may 
recover  damages  for  an  injury  caused  by 
the  defendant's  negligence,  notwithstanding 
the  plaintiff's  own  negligence  exposed  him 
to  the  risk  of  injury,  if  such  injury  was 
more  immediately  caused  by  the  defendant's 
omission,  after  becoming  aware  of  the  plain- 
tiff's danger,  to  use  ordinary  care  for  the 
purpose  of  avoiding  injury  to  him.  We 
know  of  no  court  of  last  resort  in  which  this 
rule  is  longer  disputed.'  Southern  Indiana 
R.  Co.  V.  Fine,  163  Ind.  617,  72  N.  E.  589- 
592."  The  origin  of  the  doctrine  of  the 
"last  clear  chance"  is  generally  attributed 
to  the  case  of  Davies  v.  Mann,  10  Mees.  ic 
W.  646,  in  which  the  owner  of  a  donkey, 
who  negligently  turned  it  out  on  the  high- 
way with  its  feet  hobbled,  was  allowed,  not- 
withstanding his  own  negligence,  to  recover 
from  a  person  driving  along  the  highway 
who  carelessly  ran  into  and  killed  it.  It 
is  stated  in  the  note  to  the  case  of  Bogan 
V.  Carolina  C.  R.  Co.  56  L.R.A.  418,  that  the 
doctrine  of  the  donkey  case  and  the  ground 
of  its  decision  have  been  accurately  stated 
by  a  writer  in  2  Quarterly  Law  Review, 
607,  as  follows:  "Thb  party  who  last  has 
a  clear  opportunity  of  avoiding  the  accident, 
notwithstanding  the  negligence  of  his  oppo- 
nent, is  considered  solely  responsible  for  it." 
The  Supreme  Court  of  the  United  States, 
in  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  S. 
408,  36  L.  ed.  485,  12  Sup.  Ct.  Rep.  679,  thus 
lays  down  the  doctrine  of  contributory  neg- 
ligence as  modified  by  that  of  the  "last 
clear  chance:"  "Although  the  defendant's 
negligence  may  have  been  the  primary  cause 
of  the  injury  complained  of,  yet  an  action 
for  such  injury  cannot  be  iDaintained  if  the 
proximate  and  immediate  cause  of  the  in- 
jury can  be  traced  to  the  want  of  ordinary 
care  and  caution  in  the  person  injured; 
subject  to  this  qualification,  which  has 
grown  up  in  recent  years  ( having  been  first 
enunciated  in  Davies  v.  Mann,  supra), that 
the  contributory  negligence  of  the  party  in- 
jured will  not  defeat  the  action  if  it  be 
shown  that  the  defendant  might,  by  the  exer- 
cise of  reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the  injured  par- 
ty's negligence."  This  court  is  in  full  accord 
with  the  doctrine  of  the  "last  clear  chance" 
as  above  defined.  The  deceased  had  a  right 
to  travel  on  said  street.  He  had  a  right  to 
rely  on  the  defendant's  controlling  its  car. 
We  refer  to  the  following  cases  on  the  point 
that  failure  to  look  and  listen  is  not  negli- 
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gence  per  »e:  Fhilbin  ▼.  Denver  City  Tram- 
way Co;  Finnick  v.  Boston  &  N.  Street  R. 
Co.;  and  Brozek  v.  Steinway  R.  Co., — su- 
pra. In  the  last-cited  case  it  is  held  that 
"negligence  and  contributory  negligence  are 
questions  for  the  jury,  where  a  person,  in 
the  daytime,  attempted  to  drive  a  vehicle 
across  a  track  40  or  50  feet  in  front  of  an 
electric  car  which  was  approaching  at  the 
rate  of  8  to  10  miles  an  hour,  and  was  in- 
jured by  the  car."  Walls  v.  Rochester  R. 
Co.  92  Hun,  581,  36  N.  Y.  Supp.  1102;  Read 
v.  Brooklyn  Heights  R.  Co.  32  App.  Div. 
503,  53  N.  y.  Supp.  200;  Newark  Pass.  R. 
Co.  V.  Block,  55  N.  J.  L.  605,  22  L.RJi..  374, 
27  Atl.  1067 ;  Fairbanks  v.  Bangor,  O.  &  O. 
R.  Co.  95  Me.  78,  49  Atl.  421.  In  the  last 
above-cited  case  the  court  said:  "There  is 
no  absolute  rule  of  law  requiring  a  traveler 
to  look  and  listen  before  crossing  the  track 
of  an  electric  railway  in  a  public  highway. 
.  .  .  Whether  a  failure  of  a  traveler 
about  to  cross  a  railway  track  to  look  or 
listen  amounts  to  negligence  must  be  de- 
termined from  all  the  facts  and  circum- 
stances proved."  Bullman  v.  Metropolitan 
Street  R.  Co.  (Sup.)  85  N.  Y.  Supp.  325; 
Consolidated  Traction  Co.  v.  Haight,  60  N. 
J.  L.  577,  37  Atl.  135.  The  last  above-cited 
case  contains  this  statement:  "It  is  not, 
under  all  circumstances,  negligence  per  se 
not  to  look  and  listen  before  crossing  a 
trolley  track."  Dennis  t.  North  Jersey 
Street  R.  Co.  64  N.  J.  L.  439,  45  Atl.  807. 
The  syllabus  in  the  above  case  is  as  fol- 
lows: "The  principle  of  law  is  now  well 
established,  and  must  be  applied,  that  it  is 
not  negligence  per  ae,  or  negligence  in  law, 
for  a  person  driving  a  vehicle,  in  approach- 
ing a  street  crossing  over  which  he  intends 
to  cross,  to  fail  to  look  for  an  approaching 
street  car  in  order  to  avoid  danger  from  it. 
The  question  whether  he  was  negligent  or 
not  must  be  submitted  to  the  jury  for  them 
to  determine  as  a  question  of  fact."  Gar- 
rity  V.  Detroit  Citizens'  Street  R.  Co.  112 
Mich.  369,  37  lIr.A.  520,  70  N.  W.  1018; 
Smith  V.  Minneapolis  Street  R.  Co.  06  Minn. 
254,  104  N.  W.  16.  In  the  last-cited  case 
the  court  says:  "Indeed,  a  traveler  at  a 
crossing  may  obtain  the  right  of  way  over 
a  street  crossing  where,  in  the  reasonable 
exercise  of  his  rights,  he  reaches  the  point 
of  crossing  in  time  to  go  safely  upon  the 
track  in  advance  of  an  approaching  car; 
the  latter  being  sufficiently  distant  to  be 
checked  or  stopped,  if  need  be,  in  the  ex- 
ercise of  due  care."  Chisholm  v.  Seattle 
Electric  Co.  27  Wash.  237.  67  Pac.  601.  The 
syllabus  in  that  case  says:  "One  about  to 
cross  a  street-car  track  is  not  bound  to  look 
and  listen  in  order  to  be  free  from  negli- 
gence." Kramm  v.  Stockton  Electric  R.  Co. 
3  Cal.  App.  606,  86  Pac  738,  903,  is  a  late 
15  L.R.A.(N.S.) 


California  case  that  is  similar  in  some  re- 
spects to  the  case  at  bar.  On  page  6IS  of  S 
Cal.  App.  of  that  case,  it  is  said:  "There 
was  evidence — ^whether  true  or  untrue  it  is 
not  our  province  to  judge — ^that  the  motor- 
man  saw  deceased  in  his  perilous  position 
when  far  enough  away  from  him  to  have 
stopped  the  car  before  reaching  him,  or  at 
least  to  have  so  reduced  its  speed  as  to 
have  caused  less  injury;  and  there  is  evi- 
dence, which  we  must  receive,  that  the  mo- 
tonnan  did  not  attempt  to  check  the  mo- 
mentum of  his  car  until  the  very  instant — 
one  witness  testified  simultaneously — the 
car  struck  the  deceased.  .  .  .  Without 
further  noticing  the  evidence  or  further 
comment,  in  our  judgment,  the  case  should 
have  gone  to  the  jury,  because,  among  other 
reasons,  the  jury  as  presumably  'sensible 
and  impartial'  men  might  have  decided  that 
the  deceased  exercised  ordinary  care  (Her- 
bert V.  Southern  P.  Co.  121  Cal.  227,  53 
Pac.  661),  or  that  the  motorman  'had  the 
last  clear  opportunity  to  avoid  the  injury;' 
in  which  case  it  was  his  duty  to  have  done 
so."  In  Thompson  v.  Salt  I*ke  Rapid  Trans- 
it Co.  16  Utah,  281,  40  KRA.  172,  67  Am. 
St.  Rep.  621,  62  Pac.  92,  among  other  things, 
the  court  said:  "Both  parties  being  negli- 
gent, the  true  rule  is  held  to  be  that  the 
party  who  last  had  a  clear  opportunity  to 
avoid  the  accident,  notwithstanding  the  neg- 
ligence of  his  opponent,  is  considered  solely 
responsible  for  it."  See  also  I  Shearm.  k 
Redf.  Neg.  |  99.  There  are  many  other 
authorities  to  the  same  effect,  and  it  is  use- 
less for  us  to  make  further  citations. 

Where  a  street  railroad  company  is  au- 
thorized to  operate  its  cars  in  a  city,  both 
the  company  and  those  traveling  on  the 
streets,  on  foot  or  in  vehicles,  are  required 
to  use  the  streets  at  all  times  with  just  re- 
gard to  the  rights  of  others.  And  a  trav- 
eler on  the  streets  has  a  right  to  assume 
that  the  car  company  will  exercise  ordinary 
care  and  diligence  to  prevent  a  collision. 
Indianapolis  Street  R.  Co.  t.  Bolin,  39  Ind. 
App.  169,  78  N.  E.  210.  The  negligence  of 
the  deceased,  if  the  jury  should  find  that 
there  was  such  negligence,  becomes  remote 
if  it  should  be  found  that  the  motorman 
could  have  prevented  the  accident  by  hav- 
ing his  car  under  proper  control  at  said 
street  crossing,  or,  by  lowering  the  fender 
on  the  car,  he  could  have  prevented  the  se- 
rious consequences  of  the  accident.  The 
street  car  company  owes  a  duty  to  the  pe- 
destrian, and  must  run  its  cars  with  due 
care  in  order  to  avoid  doing  him  injury. 
While  we  regard  rapid  transit  ^s  indispen- 
sable in  this  rushin<;  age.  we  do  not  esteem 
it  of  greater  value  than  life  and  limb,  and 
it  must  be  conducted  with  due  care  for  the 
rights  of  others.    Justice  and  humanity  will 
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not  countenance  the  doctrine  that  a  street 
railway  company  may,  without  liability,  run 
down  and  maim  or  kill  a  human  being  who 
may  have  carelessly  placed  himself,  uncon- 
sciously or  otherwise,  in  a  position  to  be  in- 
jured or  killed,  simply  because  he  was  care- 
less or  negligent  in  placing  himself  in  such 
position. 

The  question  whether  the  negligence  or 
-want  of  due  care  on  the  part  of  the  re- 
spondent was  the  proximate  cause  of  the  ac- 
cident ought  to  have  been  submitted  to  the 
jury  with  all  other  questions  of  fact  arising 
in  the  case,  under  proper  instructions.  The 
court  therefore  erred  in  granting  a  nonsuit. 
The  judgment  is  reversed,  a  new  trial  grant- 
ed, and  the  cause  remanded  for  further  pro- 
-oeedings  in  accordance  with  the  views  here- 
in expressed.  Costs  are  awarded  to  appel- 
Unt. 

Allshle,  Ch.  J.,  and  Stewart,  J.,  concur. 


IiOnSIANA  SUPREME  COUKT. 

SUCCESSION  OF  JOHN  R.  FELL. 

(119  La.  1037,  44  So.  879.) 

Succession  tax  ^  oommisslons  for  re> 
newal  of  insurance  polloles. 
Where  the  contract  between  the  agent  of 
an  insurance  company  and  the  company 
provides  that,  in  case  the  agent  dies  while 
the  agency  still  continues,  his  heirs  shall 
be  entitled  to  a  commission  of  5  per  cent  on 
the  net  amount  received  by  the  company  on 
the  renewal  of  certain  policies, — ^Held,  that, 
at  the  death  of  the  agent,  his  heirs  inheril, 
not  any  part  of  the  premiums,  but  merely  a 
right  to  be  paid  by  the  insurance  company 
a,  certain  amount  of  money  to  be  computed 
on  the  premiums;  and  that,  accordingly,  an 
inheritance  tax  is  due  on  the  right  or  claim 
thus  inherited,  although  the  premiums  are 
assessed  to  the  company  and  taxes  are  reg- 
ularly paid  on  them,  and  the  computation 
of  the  commission  is  made  only  after  deduc- 
tion of  the  taxes  thus  paid. 

(November  4,  1907.) 

APPEAL  by  heirs  of  John  R.  Fell,  de- 
ceased, from  an  order  of  the  Civil  Dis- 
trict Court  for  the  Parish  of  Orleans  levy- 
ing a  succession  tax  upon  the  estate.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Eeadnote  by  Pbotostt,  J. 


Xote.  —  An  extensive  search  has  dis- 
closed no  other  case  in  which  the  question 
whether  commissions  for  renewals  of  in- 
surance policies  are  subject  to  a  succession 
tax  has  been  passed  upon. 
15  L.R.A.(N.S.) 


Mr.  James  Joseph  McLoughlln  for  ap- 
pellants. 

Mr.  Martin  Henry  Manlon,  with  Mr. 
Mark  Mayo  Boatner,  for  appellee: 

Exemptions  from  the  inheritance  tax  are 
to  be  strictly  construed. 

Kohn's  Succession,  115  La.  71,  38  So.  898; 
Levy's  Succession,  115  La.  377,  8  L.R.A.(N. 
S.)  1180,  39  So.  37;  Pritchard's  Succession, 
118  La.  883,  43  So.  637. 

ProTosty,  J.,  delivered  the  opinion  of  the 
court: 

The  de  eujua,  John  R.  Fell,  was  agent  of 
the  Penn  Mutual  Life  Insurance  Company. 
His  agency  contract  had  the  following 
clause:  "Upon  the  termination  of  said 
agency,  through  death,  resignation,  or  re- 
moval, for  any  cause  other  than  wilful  or 
intentional  diversion  or  embezzlement  of  the 
funds  of  the  company,  then  and  in  either 
such  case  the  agent,  or  his  representative, 
shall  be  entitled  upon  the  said  business  pro- 
cured prior  to  January  1, 1907,  to  a  terminal 
renewal  commission  of  6  per  cent  for  five 
years,  as  the  policies  are  renewed  and  the 
premiums  thereon  collected  and  remitted  to 
the  company  in  cash,  free  from  the  claims  of 
subagents  or  others." 

The  right  to  this  commission  is  appraised 
in  the  inventory  of  the  succession  at  $50,- 
000,  and,  in  connection  with  it,  the  state 
demands  of  the  heirs  an  inheritance  tax. 

The  premiums  which  the  insurance  com- 
pany receives  in  its  business  are  assessed 
yearly  to  the  company,  and  taxes  are  paid 
thereon.  In  view  of  that  fact,  the  heirs  con- 
tend that  the  case  falls  under  §  2  of  the 
inheritance  tax  law  (act  No.  100,  p.  173,  of 
1906),  which  reads:  "The  said  tax  shall 
not  be  imposed  when  the  property  inherited 
shall  have  borne  its  just  proportion  of  taxes 
prior  to  the  time  of  such  inheritance." 

The  argument  is  that,  under  the  contract, 
the  amount  of  the  taxes  has  to  be  deducted 
from  the  gross  premiums  before  the  per- 
centage of  the  heirs  is  computed ;  and  that, 
consequently,  the  share  of  the  heirs  bears 
its  just  proportion  of  taxes  before  it  is  re- 
ceived, or,  in  other  words,  before  the  inher- 
itance accrues. 

This  argument  might  be  sound  if  the  pre- 
miums themselves,  or  part  thereof,  formed 
the  subject-matter  of  the  inheritance;  but 
such  is  not  the  case.  The  premiums  are  due 
to,  and  are  paid  to,  and  from  first  to  last 
belong  to,  the  company;  and  the  heirs  in- 
herit no  part  thereof  and  no  interest  therein, 
but  simply  an  incorporeal  right,  whose  only 
relation  to  the  premiums  is  that  its  amount 
is  determined  by  a  computation  based  on 
their  net  amount.  The  contract  does  not 
invest  the  heirs  with  the  ownership  of  the 
premiums   or   any   part   thereof,  but  only 
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with  the  right  to  require  of  the  insurance 
company  the  payment  of  an  amount  of  mon- 
ey measured  by  the  net  amount  of  the  pre- 
miums. And  the  right,  thus  inherited,  has 
never  been  assessed,  and  has  never  borne 
taxes. 

Another  contention  of  the  heirs  is  that 
the  inheritance  tax  cannot  be  exacted  be- 
cause the  value  of  this  inheritance  is  too 
vincertain.  The  uncertainty  is  said  to  re- 
sult from  the  fact  that  the  policies  of  the 
renewal  premiums  of  which  the  heirs  of  Fell 
are  to  have  5  per  cent  might  be  suffered  to 
lapse,  and  hence  that  the  premiums  might 
never  be  collected.  The  certainty  or  un- 
certainty of  policies  being  renewed  is  a  mat- 
ter pertaining  to  the  insurance  business. 
We  have  no  doubt  that  the  actuary  of  the 
Penn  Mutual  Company  could  make  an  esti- 
mate sufBciently  close  for  all  practical  pur- 
poses of  the  actual  or  present  value  of  this 
claim  against  the  company. 

The  parties  have  agreed  what  the  amount 
of  the  tax  should  be,  in  case  one  was  found 
to  be  due. 

Judgment  affirmed. 

Ijand,  J.:  I  take  no  part,  not  having 
heard  the  ai^gument. 


okijAhoma  supremi:  court. 

J.  D.  COLE,  Plff.  in  Err., 

V. 

MISSOURI,     KANSAS,     &     OKLAHOMA 
RAILROAD  COMPANY. 

(—  Okla.  — ,  94  Pac.  640.) 

Water  —  overflowing    banks  ^  surface 
water. 

1.  Where  water  flows  from  the  lands 
drained  by  a  water  course  into  the  water 
course,  and  the  water  course  becomes  ob- 
structed by  reason  of  a  railway  company 
constructing  its  roadbed  and  changing  the 
channel  of  the  water  course  in  such  a  way 
that  at  times  of  ordinary  freshets  the  water 
thus  obstructed  accumulates  until  it  ex- 
ceeds the  banks  of  the  water  course  and 
spreads  out  over  the  lowlands  adjacent  to 
the  water  course,  the  water  thus  accumu- 
lated is  not  surface  water.  If  the  water 
thus  obstructed  and  accumulated  breaks  the 
bounds  that  confine  it,  and  flows  on  or  across 
the  lands  of  a  lower  riparian  owner  in 
greater  volume,  with  more  violence,  or  by 
different  course  or  manner,  than  it  would  if 

Headnotes  bv  Kank,  J. 


Note.  —  The  ca.«es  dealing  with  the  ques- 
tion whether  or  not  water  which  has  over- 
flowed its  banks  is  surface  water  are  gath- 
ered in  a  note  to  Cairo,  V.  &  C.  R.  Co.  v. 
Brcvoort,  2.5  L.R.A.  529. 
15  L.R.A.(N.S.) 


permitted   to  flow   to   him   in    its   natural 
state,  and  he  is  thereby  injured,  the  rail- 
way company  is  liable  "in  damages  for  the 
detriment  thus  caused. 
Trial  —  demnrrer  to  evidence  ^  error. 

2.  When  there  is  any  evidence  introduced 
at  the  trial  of  a  cause,  reasonably  tendios 
to  establish  the  allegations  of  plaintiff^ 
petition,  it  is  error  for  the  court  to  sustain 
a  demurrer  to  such  evidence  and  render 
judgment  in  favor  of  the  defendant 

(February  18,  1908.) 

TERROR  to  the  District  Court  for  OkU- 
-Li  homa  County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  injury  to  a  growing 
crop  by  water  alleged  to  have  been  wrong- 
fully thrown  from  its  course  by  defendant. 
Reversed. 

The  facts  are  stated  in  the  op.'nion. 

Mr.  M.  Fnlton,  for  plaintiff  in  error: 

Overflow  water  from  a  natural  water 
course  in  times  of  ordinary  high  water  is 
not  surface  water. 

King  ex  rel.  Bridgwater  ,v.  Trafford, 
1  Bam.  &  Ad.  874;  Menzies  v.  Breadal- 
bane,  3  Bligh,  N.  R.  414;  Lawrence 
V.  Great  Northern  R.  Co.  16  Q.  B. 
643;  Mason  v.  Shrewsbury  &  H.  R.  Co.  L. 
R.  6  Q.  B.  681;  O'Connell  v.  East  Tennes- 
see, V.  4  0.  R.  Co.  87  Ga.  246,  13  L.R.A. 
304,  27  Am.  St.  Rep.  240,  13  S.  E.  489; 
Cairo,  V.  &  C.  R.  Co.  v.  Brevoort,  25  L.R.A. 
627,  62  Fed.  129;  Fordham  v.  Northern  P. 
R.  Co.  30  Mont.  421,  66  L.R.A.  656,  104  Am. 
St.  Rep.  729,  76  Pac.  1040;  Sinai  v.  Louis- 
ville, N.  O.  &  T.  R.  Co.  71  Miss.  547,  14  So. 
ST;  Burwell  v.  Hobson,  12  Gratt.  322,  6S 
Am.  Dec.  247:  Uhl  v.  Ohio  River  R.  Co.  56 
W.  Va.  494,  68  LJlJV.  138,  107  Am.  St.  Rep. 
068,  49  S.  E.  378;  Jones  v.  Seaboard  Air 
Line  R.  Co.  67  S.  C.  181,  46  S.  E.  188; 
Sullivan  v.  Dooley,  31  Tex.  Civ.  App.  589, 
73  S.  W.  82;  West  v.  Taylor,  16  Or.  165,  13 
Pac.  665;  Sparks  Mfg.  Co.  v.  Newton,  57 
N.  J.  Eq.  367,  41  Atl.  385;  Barden  v.  Por- 
tage, 79  Wis.  126,  48  N.  W.  210;  Gerrish  v. 
Clough,  48  N.  H.  0,  97  Am.  Dec.  661,  2  Am. 
Rep.  165;  Wallace  v.  Drew,  59  Barb.  413; 
Wharton  v.  Stevens,  84  Iowa,  107,  15  L.R. 
A.  630,  35  Am.  St.  Rep.  296,  60  N.  W.  562; 
SuUens  v.  Chicago,  R.  I.  &  P.  R.  Co.  74 
Iowa,  659,  7  Am.  St.  Rep.  601,  38  N.  W. 
545;  Moore  v.  Chicago,  B.  &  Q.  R.  Co.  75 
Iowa,  263,  39  N.  W.  390;  Lamb  v.  Reclama- 
tion Dist.  No.  108,  73  Cal.  125.  2  Am.  St 
Rep.  775,  14  Pac.  625;  Gray  v.  McWilliams, 
98  Cal.  167,  21  L.R.A.  593,  35  Am.  St  Rep. 
163,  32  Pac.  976;  Johnson  v.  Gray's  Point 
Terminal  R.  Co.  Ill  Mo.  App.  378,  85  S.  W. 
941 ;  Byrne  v.  Minneapolis  &  St.  Ll  R.  Co. 
.38  Minn.  212,  8  Am.  St  Rep.  668,  36  N.  W. 
339;   Rau  v.  Minnesota  Valley  R.   Co.   13 
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Minn.  442,  Gil.  407;  Chicago,  B.  ft  Q.  R.  Co. 
T.  Emmert,  53  Neb.  237,  68  Am.  St.  Rep. 
fl02,  73  N.  W.  640;  Maccomber  v.  Godfrey, 
108  Mass.  219,  11  Am.  Rep.  349;  Gilett  v. 
Johnson,  30  Conn.  180;  iSavis  t.  Frjr,  14 
Okla.  340,  69  L.R.A.  460,  78  Pac.  180;  Liv- 
ingston T.  McDonald,  21  Iowa,  160,  89  Am. 
Dec.  563;  New  York,  C.  ft  St.  L.  R.  Co.  v. 
Hamlet  Hay  Co.  140  Ind.  344,  47  N.  E.  1060, 
49  N.  E.  269. 

Messrs.  Clifford  Li.  Jackson,  John  E. 
DnMars,  Samuel  A.  Calboun,  and  Hor- 
ace Speed  for  defendant  in  error. 

Kane,  J.,  delivered  the  opinion  of  the 
«ourt: 

This  ia  an  action  for  damages,  brought 
fay  the  plaintiff  in  error,  J.  D.  Cole,  against 
the  defendant  in  error,  the  Missouri,  £U.n- 
sas,   ft    Oklahoma   Railroad    Company,    for 
injury  done  to  the  growing  wheat  crop  of 
plaintiff  in  error  by  the  defendant  in  error 
constructing  the  roadbed  of  its  railway  near 
the  town  of  Arcadia,  in  Oklahoma  county, 
at  the  place  where  Coffee  creek  empties  into 
Deep  Fork  creek,  and  changing  the  course 
of  Coffee  creek  in  such  a  way  that  the  wa- 
ter thereof  entered  Deep  Fork  creek  through 
an  artificial  channel  constructed  by  the  de- 
fendant in  error,  and  by  filling  up  the  for- 
mer bed  of  Coffee  creek  and  the  ground  be- 
tween Coffee  creek  and  Deep  Fork  creek  in 
such  a  way  that  all  of  the  water,  of  Coffee 
Cre<>k,    instead    of    flowing    in    the    course 
marked  out  by  nature,  as  it  had  theretofore 
-done,  was  turned  into  Deep  Fork  creek  by  way 
of  this  artificial  channel,  which  was  inade- 
-quate  in  times  of  ordinary  freshets  to  carry 
off  the  water  as  it  flowed  into  Coffee  creek. 
The  defendant  in  error  aisp  constructed  its 
roadbed  in  the  bottoms,  close  to  the  mouth 
of  Coffee  creek,  and  threw  up  a  grade  about 
4  to  6  feet  high,  extending  from  Arcadia 
westward  a  distance  of  about  half  a  mile; 
and   this  grade   did   not   have  culverts   or 
openings  sufficient  to  carry  off  the  waters 
of  Coffee  creek  in  times  of  ordinary  high 
waters.    In  May,  1903,  heavy  rains  occurred 
in  the  valley  of  these  creeks,  and  the  wa- 
ters of  Coffee  creek,  being  obstructed  by  the 
grade,  became  swollen  beyond  its  banks,  and 
continued  to  rise  until  it  ran  over  the  top 
of  defendant  in  error's  grade,  and  finally 
washed  away  the  roadbed  at  the  point  where 
it  formerly  entered  Deep  Fork  creek,  and  the 
waters  thus  freed,  joining  with  the  waters 
of  Deep  Fork  creek,  made  a  breach  in  the 
south  bank  of  Deep  Fork  creek,  and  flowed 
on  down   the  valley   over  and  across  the 
plaintiff  in  error's  growing  crop.    The  wheat 
«rop  of  plaintiff  in  error  which  he  alleges 
he  lost  was  growing  on  his  farm  I>^  miles 
in  a  northeasterly  direction  from  Arcadia; 
Deep  Fork  creek  flowing  through  the  farm. 
18  LJl.A.(N.8.) 


The  contention  of  plaintiff  in  error  is 
that  defendant  in  error,  in  constructing  its 
roadbed,  the  artificial  channel  before  men- 
tioned, and  filling  up  the  former  channel  of 
Coffee  creek,  failed  to  make  adequate  pro- 
visions for  carrying  off  the  water  of  Coffee 
creek  in  times  of  ordinary  floods,  and  that, 
by  holding  the  entire  volume  of  water  back 
until  the  railway  embankment  gave  way, 
suddenly  precipitating  the  entire  flood  with 
great  violence  into  and  across  Deep  Fork 
creek,  and  out  the  south  bank  thereof;  and 
the  flood  thus  relieved,  joining  the  waters  of 
Deep  Fork  creek,  rushed  down  the  valley  in 
greater  volume  and  velocity,  and  in  a  dif- 
ferent way  and  course,  than  it  would  if  not 
interfered  with,  and  thus  running  over  the 
land  of  plaintiff  in  error  washed  out  his 
wheat.  There  is  evidence  in  the  record 
tending  to  support  this  contention.  We 
believe  it  is  substantially  predicated  upon 
the  pleadings. 

The  only  question,  then,  for  this  court  to 
decide  is:  Does  this  evidence  reasonably 
tend  to  prove  a  cause  of  action  in  favor  of 
plaintiff  in  error?  The  court  below  held 
that  it  did  not,  and  sustained  a  demurrer 
to  the  evidence,  discharged  the  jury,  and 
rendered  judgment  in  favor  of  defendant  in 
error.  That  Coffee  creek  is  a-  water  course 
is  conceded  by  counsel  for  defendant  in  er- 
ror in  their  brief.  On  page  7  thereof  we 
find  the  following:  "The  natural  outlet  of 
Coffee  creek  is  the  channel  of  Deep  Fork 
creek.  Coffee  creek  is  a  small  water  course 
extending  from  a  point  several  miles  north- 
west of  Arcadia  in  a  southeasterly  direction 
to  its  union  with  Deep  Fork  creek."  Deep 
Fork  creek  is  also  a  water  course.  It  is  a 
more  considerable  stream  than  Coffee  creek, 
as  it  carried  off,  not  only  the  water  flowing 
into  Coffee  creek,  but  aUo  the  water  flow- 
ing from  its  other  tributaries,  and  from 
the  uplands  drained  by  it  The  legal  status 
of  these  streams  being  established  as  water 
course,  it  follows  that  the  plaintiff  in  error 
was  entitled  to  have  the  water  flow  to  him 
in  its  natural  state,  not  only  in  so  far  as  it 
was  a  benefit  to  him,  but  he  was  also  bound 
to  submit  to  receive  it  so  far  as  it  was  a 
nuisance  by  its  tendency  to  flood  his  lands. 
Mason  v.  Shrewsbury  ft  H.  R.  Co.  L.  R.  6 
Q.  B.  678.  The  plaintiff  in  error  and  the 
railway  company,  being  engaged  in  lawful 
enterprises,  had  equal  rights  in  this  valley; 
that  is,  they  were  entitled  to  the  ordinary 
rights  and  liberties  of  riparian  owners  on 
the  banks  of  natural  streams,  and  as  such 
each  must  use  his  own  right  so  as  not  to 
infringe  upon  the  rights  of  the  other.  "It 
has  long  been  established  that  the  ordinary 
course  of  water  cannot  lawfully  be  changed 
or  obstructed  for  the  benefit  of  one  class  of 
persona  to  the  injury  of  another."    King  ez 
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rel.  Bridgwater  ▼.  Trafford,  1  Barn.  &  Ad. 
874. 

Counsel  for  defendant  in  error  argues 
that  the  new  channel  carries  off  as  much 
water  as  the  old  channel  of  Coffee  creek. 
This  may  be  so;  but  it  is  settled  law  here 
as  well  as  elsewhere — settled  beyond  serious 
debate — that  a  railroad  company,  in  bridg- 
ing its  streams,  must  provide  a  water  way 
for  the  passage  of  the  water  which  flows 
into  and  down  the  stream  in  times  of  ordi- 
nary floods.  Cairo,  V.  &  C.  R.  Co.  v.  Bre- 
voort  (C.  C.)  25  L.R.A.  527,  62  Fed.  129. 
"Everyone  is  charged  with  notice  of  na- 
ture's operations;  but  who  can  tell  when  a 
man  will  build  his  bulwarks  against  the 
flood  T  There  is  no  public  policy  to  allow 
one  landowner  to  improve  his  condition  at 
the  cost  of  his  neighbor;  but  the  improver 
must,  at  his  peril,  see  to  it  that  the  benefit 
to  himself  is  large  enough  to  pay  both  him 
and  his  neighbor's  damage,  if  any.  The  law 
does  not  look  to  the  interest  of  one  indi- 
vidual, but  recognizes  and  enforces  the  du- 
ties implied  in  his  relation  to  others." 
O'Connell  v.  East  Tennessee,  V.  &  G.  R.  Co. 
87  Ga.  246,  13  hJlJi.  394,  27  Am.  St.  Rep. 
246,  13  S.  E.  489. 

Counsel  for  the  parties  all  contend  for  the 
application  of  the  common-law  rule  to  the 
facts  in  this  case.  As  it  is  one  arising  un- 
der the  laws  of  the  territory  of  Oklahoma, 
where  it  is  provided  that  "the  common  law, 
as  modified  by  constitutional  and  statutory 
laws,  judicial  decisions,  and  the  conditions 
and  wants  of  the  people,  shall  remain  in 
force  in  aid  of  the  General  Statutes  of  Ok- 
lahoma," we  believe  counsel  are  right  in 
this  contention.  Both  parties  treat  Coffee 
creek  as  a  natural  water  course.  The  only 
difference  between  them  is  their  respective 
legal  rights  under  an  undisputed  state  of 
facts.  We  find  at  page  11  of  the  brief  of 
defendant  in  error  the  following:  "Plain- 
tiff, at  page  9  of  his  brief,  outlines  the  the- 
ory on  which  the  demurrer  was  sustained 
in  the  following  language:  'Overflow  wa- 
ter from  a  natural  water  course,  in  times  of 
high  water,  may  be  treated  as  surface  wa- 
ter and  as  a  common  enemy.'  This  state- 
ment is  approximately  correct."  Plaintiff 
in  error,  at  page  9  of  his  brief,  states  his 
view  of  the  case  thus:  "Overflow  water 
from  a  natural  water  course  in  times  of  or- 
dinary high  water  was  not  held  to  be,  nor 
treated  as,  surface  water,  under  the  com- 
mon law  of  England."  It  will  be  seen  by 
the  above  quotation  from  the  brief  of  de- 
fendant in  error  that  their  theory  is  that 
the  water  that  was  held  back  by  the  inade- 
quacy of  the  channel  leading  from  Coffee 
creek  to  Deep  Fork  creek  and  the  elevation 
of  the  railway  grade  must  be  treated  as 
surface  water,  against  which  it  may  pro- 
15  L.R.A.(N.S.) 


tect  itself  with  impunity  even  to  the  dam- 
age  of  other  riparian   owners.     This    con- 
tention is  not  sustained  by  the  authorities, 
nor  do  the  authorities  cited  by  the  defendant 
in  error  justify  that  conclusion.     We   be- 
lieve the  supreme  court  of  Ohio,  in  Craw- 
ford V.  Rambo,  44  Ohio  St.  279,  7  N.  E.  429, 
states  the  rule  correctly,  as  follows:      "It 
is  difficult  to  see  upon  what  principle   the 
flood  waters  of  a  river  can  be  likened  to  sur- 
face water.    When  it  is  said  that  a  river  is 
out  of  its  banks,  no  more  is  implied  than 
that  its  volume  then  exceeds  what  it  ordi- 
narily is.    Whether  high  or  low,  the  entire 
volume  at  any  one  time  constitutes  the  wa- 
ter of  the  river  at  such  time;  and  the  land 
over  which   its  current  flows  must  be    re- 
garded as  its  channel,  so  that,  when  swollen 
by  rains  and  melting  snows,  it  extends  and 
flows  over   the  bottom   along    its    course; 
that    is,    its    flood   channel, — as    when,    by 
droughts,  it  is  reduced  to  its  minimum,  it  i* 
then  in  its  low-water  channel.     Surface  wa- 
ter is  that  which  is  diffused  ov:>r  the  sur- 
face   of    the   ground,    derived    finm    falling 
rains  and  melting  snows,  and  c-utinues  to 
be  such  until  it  reaches  some  M.>ll-defined 
channel  in  which  it  is  accustomed  to  and 
does    flow   with   other   waters,   whether  de- 
rived from  the  surface  or  sprin^js;   and  it 
then  becomes  the  running  water  of  a  stream 
and  ceases  to  be  surface  water."     It  may 
justly  be  said  of  the  water  of  Coffee  creek 
that  it  may  at  one  time,  as  it  fell  upon 
lands  drained  by  the  stream,  have  all  been 
surface  water  against  which  the  defendant 
in  error  may  have  protected  itself  as  a  com- 
mon enemy;   but,  when  this  water  flowed 
naturally  into  Coffee  creek,  and  its  natural 
outlet  became  obstructed  by  the  grade  of 
the  railway  in  such  a  way  that  the  volume 
of  the   stream   became   swollen   beyond  its 
limits   and   spread  out   over   the   adjacent 
bottoms,  it  can  in  no  sense  be  termed  sur- 
face water.     "Whether  water  is  or  is  not 
surface  water  within  the  meaning  of  that 
term  must  be  determined  from  the  peculiar 
facts  in  the  case  in  which  the  question  is 
presented.    But  to  say  that  the  flood  or  over- 
flow water  of  this  Nemaha  river,  when  oat 
of    its    banks    and    flowing    from    foothill 
to  foothill,  is  not  a  part  of  the  river  itself, 
not  part  of  the  natural  water  course,  bat 
mere  surface  water,  is  to  contradict  ordi- 
nary common  sense.     In  one  sense  of  the 
word  all  the  water  of  this  river  was  at  one 
time,  perhaps,   surface  water.     When  this 
water  was   falling  upon   the  watershed  of 
this  stream,  when  it  was  millions  of  aqueous 
threads,  flowing  towards  the  stream,  cover- 
ing the  surface  of  the  watershed,  then  it 
was   surface   water;   but,  when   it  reached 
the  stream,  became  a  part  thereof,  whether 
the  stream  was  then  flowing  between  its  or- 
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dinary  banks  and  in  its  ordinary  channel, 
or  whether  it  had  extended  beyond  its  chan- 
nel, and  was  flowing  from  one  foothill  to 
the  other,  then  this  water  ceased  to  be  sur- 
face water  and  became  a  constituent  part 
of  the  natural  stream."  Chicago,  B.  &  Q. 
R.  Co.  V.  Emmert,  63  Neb.  237,  68  Am.  St. 
Rep.  602,  73  N.  W.  640.  The  above  case 
bears  a  close  resemblance  to  the  one  at  bar. 
The  railroad  company  contended  that  its 
embankment  was  properly  constructed,  that 
the  overflow  of  the  flood  water  was  surface 
water,  and  that  the  surface  water  was  the 
cause  of  the  damage;  just  as  the  railroad 
company  contends  here  that  the  water  held 
back  by  the  insufficiency  of  the  channel  and 
the  erection  of  its  grade  along  the  Coffee- 
creek  bottom  was  surface  water. 

The  case  of  Walker  v.  Xew  Mexico  &  8. 
P.  R.  Co.  165  U.  S.  593,  41  L.  ed.  837,  17 
Sup.  Ct.  Rep.  421,  the  case  the  defendant 
in  error  relies  on  most  to  support  its  con- 
tention, does  not  seem  to  us  to  be  in  point 
in  this  case.  In  the  Walker  Case,  supra, 
the  water  was  not  obstructed  in  a  water 
course,  but,  as  is  said  in  the  opinion:  "It 
was  simply  surface  water.  And  the  arroyos 
through  which  the  water  flowed  after  leav- 
ing the  mountains  were  not  running  streams, 
natural  water  courses,  but  simply  passage- 
ways for  the  rain  which  fell."  And  further 
on  in  the  same  opinion  the  court  said:  "It 
is  obvious,  not  only  that  it  was  mere  sur- 
face water  whose  flow  was  obstructed,  not 
only  that  no  natural  water  courses  were 
filled  up,  but  also  that  the  channels  which 
were  olMtructed  were  not  such  ravines, 
gorges,  and  outlets  as  in  a  mountainous  dis- 
trict must  be  left  open  to  prevent  the  form- 
ing of  lakes  and  reservoirs  therein,  but  sim- 
ply the  ordinary  ditches  and  passageways 
which  surface  water  will  cut  in  a  generally 
level  district  in  its  effort  to  reach  some 
flowing  stream."  This  opinion  is  not  au- 
thority to  support  the  theory  of  defendant 
in  error  that  "overflow  water  from  a  nat- 
ural water  course  in  times  of  high  water 
may  be  treated  as  surface  water  and  a  com- 
mon enemy."  The  Kansas  case  cited  (Sin- 
gleton V.  Atchison,  T.  &  S.  F.  R.  Co.  67  Kan. 
284,  72  Pac.  786),  and  the  Missouri  case 
(Abbott  V.  Kansas  City,  St.  J.  &  C.  B.  R. 
Co.  83  Mo.  272,  53  Am.  Rep.  681),  merely 
hold  that  "a  channel  or  other  depression  in 
the  ground  forming  the  bank  of  a  river 
through  which  water  escapes  and  flows  from 
the  river  only  at  times  of  high  water  does 
not  constitute  a  natural  water  course;  and 
obstructing  the  flow  of  water  therein  from 
the  river,  to  the  injury  of  another,  is  dam- 
num absque  injuria."  Neither  of  these 
eases  go  so  far  as  to  hold  that  water  accumu- 
lated by  building  embankments  across  a  wa- 
ter course  and  by  changing  the  natural 
16  T..RA.(N.S.) 


channel  thereof  is  surface  water.  We  are  of 
opinion  that  where  water  flows  from  the 
lands  drained  by  a  water  course  into  the 
water  course,  and  the  water  course  becomes 
obstructed  by  reason  of  a  railway  company 
constructing  its  roadbed  and  changing  the 
channel  of  the  water  course  in  such  a  way 
that  at  times  of  ordinary  freshets,  the  water 
thus  obstructed  accumulates  until  it  exceeds 
the  banks  of  the  water  course,  and  spreads 
out  over  the  lowlands  adjacent  to  the  wa- 
ter course,  the  water  thus  accumulated  is 
not  surface  water.  If  this  water  thus  ob- 
structed and  accumulated  breaks  the  bounds 
that  confine  it,  and  flows  on  or  across  the 
lands  of  a  lower  riparian  owner  in  greater 
volume,  with  more  violence,  or  by  a  different 
course  or  manner,  than  it  would  if  permit- 
ted to  flow  to  him  in  its  natural  state,  and 
he  is  thereby  injured,  the  railway  company 
is  liable  in  damages  for  the  detriment  thus 
caused. 

We  do  not  agree  with  counsel  for  defend- 
ant in  error  "that  the  court  cannot,  under 
the  issues,  consider  the  question  of  dam- 
ages as  based  upon  the  damming  back  of  the 
overflow  water  by  the  railway  embankment 
west  of  Arcadia."  But,  on  the  contrary, 
we  hold  that,  if  there  was  evidence  intro- 
duced at  the  trial  reasonably  tending  to 
show  that  this  water  was  diverted  from  Its 
natural  course  and  obstructed  by  the  grade 
of  the  defendant  in  error  in  such  a  way 
that  it  flowed  over  and  across  the  land  of 
plaintiff  in  error  in  a  greater  volume,  or  in 
a  different  manner,  than  it  did  before  it  was 
thus  obstructed  or  diverted;  and  that  it  did, 
by  reason  thereof,  wash  out  his  wheat,  to 
his  injury, — the  case  should  have  gone  to 
the  jury.  The  evidence  introduced  was  to 
the  effect  that  the  plaintiff  in  error  had 
been  raising  wheat  on  the  same  land  ever 
since  the  opening  of  Oklahoma  to  settle- 
ment in  1889,  and  that,  while  the  water  flow- 
ing in  its  natural  state  did  occasionally 
overflow  the  banks  of  Deep  Fork  creek  and 
run  over  portions  of  the  land  of  plaintiff 
in  error,  it  never  washed  out  to  exceed  4 
to  6  acres  of  wheat  until  the  channel  of 
Coffee  creek  was  changed,  and  the  waters 
thereof  were  obstructed.  The  testimony 
further  tends  to  clearly  show  that  never 
before  did  the  water  break  over  the  bank 
of  Deep  Fork  creek  on  the  south  side  oppo- 
site to  the  place  Coffee  creek  enters. 

The  following  question  and  answer  are 
from  the  examination  of  plaintiff  in  error: 

Q.  I  will  ask  if  at  any  time  since  you 
have  been  living  in  that  country  water  has 
broke  over  the  bank  of  Deep  Fork  creek 
on  the  south  side! 

A.  No,  sir;  never. 

There  is  also  evidence  in  the  record  to 
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show  that,  before  the  railroad  was  con- 
structed through  that  country,  the  water  of 
Coffee  creek  flowed  into  Deep  Fork  creek 
through  a  channel  cut  by  the  water  of  the 
creek  on  its  natural  way  to  where  it  emp- 
tied into  Deep  Fork  creek,  and  that  the 
waters  of  Coffee  creek  and  Deep  Fork  creek 
thus  joined  flowed  down  Deep  Fork  creek; 
and,  when  the  water  was  high,  and  went 
out  of  its  banks,  it  flowed  part  on  one  side 
and  part  on  the  other  of  Deep  Fork  creek 
without  material  injury  to  the  riparian 
owners.  All  of  this  evidence,  together  with 
the  fact  that  the  plaintiff  in  error  had  re- 
sided in  the  valley  a  good  many  years  with- 
out injury  from  the  water  while  it  was 
taking  its  natural  course  along  the  route 
that  nature  intended  it  should  go,  might 
properly  have  been  taken  into  consideration 
by  the  jury,  and  was  sufficient,  thus  stand- 
ing alone  and  uncontradicted,  to  support 
a  verdict  in  favor  of  the  plaintiff  in  error, 
if  one  had  been  tetumed  by  the  jury.  When 
there  is  any  evidence  introduced  at  the  trial 
of  a  cause  reasonably  tending  to  establish 
the  allegations  of  plaintiff's  petition,  it  is 
error  for  the  court  to  sustain  a  demurrer 
to  such  evidence  and  render  judgment  in 
favor  of  the  defendant. 

Entertaining  these  views  in  relation  to 
the  case  at  bar,  it  follows  that  the  judgment 
of  the  court  below  must  be  reversed,  and 
the  cause  remanded,  with  directions  to  grant 
a  new  trial. 

Williams,  Ch.  J.,  and  Dunn,  Hayes, 
and  Turner,  JJ.,  concurring. 

Petition  for  rehearing  overruled. 
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FRANK  C.  BALL,  Appt., 

V. 

CHARLES  R.  DOLAK,  Respt 
(—  S.  D.  — ,  114  N.  W.  998.) 

Brokers  ^   compensation   ^   quaatom 

meruit. 

1.  A  real-estate  agent  authorized  by  ex- 
press contract  to  sell  property  at  a  certain 
price  cannot  recover  on  a  quantum  meruit 


for  the  value  of  his  services  in  finding  a 
purchaser  who  pays  less  than  that  sum, 
where  the  owner  receives  no  benefit  from  the 
agent's  services,  although  the  agent  is  pres- 
ent and  assists  in  the  sale,  and  the  owner 
changes  the  price. 
Same  ^  waiver. 

2.  One  does  not  waive  the  provision  in  * 
contract  requiring  his  broker  to  secure  a  cer- 
tain price  for  his  property  to  be  entitled 
to  a  commission,  by  selling  it  for  less  than 
that  amount  to  one  introduced  by  the  agent, 
who  will  not  pay  more,  when  he  sells  open- 
ly, and  without  objection  by  the  broker,  at 
a  time  when  another  purchaser  could  not  be 
found  within  the  time  limit. 

(Fuller,  J.,  dissents.) 

(Februarys,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Brown  County  in 
defendant's  favor  in  an  action  brought  to 
recover  a  commission  for  securing  a  pur- 
chaser for  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hanten  &  Ix>ack8,  for  appel- 
lant: 

It  would  be  a  denial  of  justice  to  permit 
defendant  to  avail  himself  of  the  efforts  and 
time  of  plaintiff  in  procuring  a  purchaser, 
who  did  purchase,  without  defendant  being 
obliged  to  pay  a  reasonable  compensation 
for  such  services. 

Huntemer  v.  Arent,  16  S.  D.  465,  93  N. 
W.  653;  Ratta  v.  Shepherd,  37  Kan.  20, 
14  Pac.  496;  Scribner  v.  Hazeltine,  79  Mich. 
370,  44  N.  W.  618;  Heaton  v.  Edwards,  90 
Mich.  600,  51  N.  W.  544;  Welch  v.  Young 
(Iowa)  79  N.  W.  59;  Ransom  v.  Weston, 
110  Mich.  240,  68  N.  W.  152;  Stewart  v. 
Mather,  32  Wis.  344;  McArthur  v.  Slauson, 
53  Wis.  41,  9  N.  W.  784;  Baskerville  V. 
Gaar,  Scott  A,  Co.  14  S.  D.  1,  84  N.  W.  204; 
Levy  V.  Coogan,  16  Daly,  137,  9  N.  Y.  Supp, 
534;  Carter  v.  Webster,  79  111.  435;  Lincoln 
V.  McClatchie,  36  Conn.  136. 

Mr.  li.  W.  Crofoot,  for  respondent: 

If  there  was  an  express  contract,  none 
could  be  implied  relative  to  the  same  sub- 
ject. 

2  Sutherland,  Damages,  p.  454;  Allen  ▼. 
McKibbin,  5  Mich.  449;  Begole  v.  McKen- 
zie,  26  Mich.  470;  Chapman  v.  Dease,  34 
Mich.  375;  Gage  v.  Meyers,  59  Mich.  300, 


Case  Note.  —  Effect  upon  right  of  real- 
estate  hrolcer  to  commission,  of  fact 
that  owner  sella  to  brolcer'a  customer 
at  reduced  price. 

It  is  generally  held  that  the  right  of  a 
real-estate  broker  to  his  commission  is  not 
affected  by  a  sale  of  the  property  by  the 
owner  himself  at  a  less  price  than  that  for 
which  he  had  authorized  the  broker  to  sell, 
where  he  interfered  and  made  such  sale  to 
the  broker's  customer  pending  undetermined 
15  L.R.A.(N.S.) 


negotiations  which,  to  his  knowledge,  had 
been  begun  with  the  purchaser  by  the  broker, 
thus  preventing  the  broker  from  completing 
the  sale.  Williams  v.  Bishop,  11  Colo.  App. 
378,  53  Pac.  239;  Williams  v.  Bishop,  17 
Colo.  App.  503,  68  Pac.  1063;  Schlegal  v. 
Allerton,  65  Conn.  260,  32  Atl.  363;  Spots- 
wood  V.  Morris,  10  Idaho,  129,  77  Pac.  216; 
McConaughy  v.  Mahannah,  28  III.  App. 
169;  Heaton  v.  Edwards,  90  Mich.  500.  51 
N.  W.  544;  McGovern  v.  Bennett,  146  Mich. 
558,  109  N.  W.  1055;  Delta  t  P.  Land  Ca 
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28  N.  W.  522;  Wilson  v.  Wagar,  26  Mich. 
452 ;  McArthur  v.  Slauson,  53  Wis.  41,  9  N. 
W.  784;  Sibbald  v.  Bethlehem  Iron  Co.  83 
N.  Y.  383,  38  Am.  Rep.  441. 

Where,  by  contract,  the  ovmer  is  to  realize 
only  a  certain  sum  net,  and  the  broker  to 
have  the  excess  above  that  price  for  his 
compensation,  the  broker  cannot  recover  any- 
thing unless  he  shows  that  he  produced  a 
purchaser  who  vras  willing  and  able  to  pay 
more  than  the  net  price. 

Ames  V.  Lamont,  107  Wis.  631,  83  K.  W. 
780;  Beatty  v.  Russell,  41  Neb.  321,  59  N. 
W.  919;  Frey  v.  Klar  (Tex.  Civ.  App.)  69 
S.  W.  211;  Kurd  v.  Xeilaon,  100  Iowa,  655, 
69  N.  W.  867;  Antisdel  t.  Canfleld,  119 
Mich.  229,  77  N.  W.  944. 

There  was  no  waiver  that  amounted  to  a 


waiver  by  the  defendant  of  the  requirement 
of  the  contract  to  obtain  a  purchaser  at  the 
price  fixed. 
McArthur  v.  Slauson,  supra.  , 

Corson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  plaintiff  from  a 
judgment  upon  a  directed  verdict  in  favor 
of  the  defendant.  The  case  was  before  us 
upon  a  former  appeal  taken  from  a  judg- 
ment in  favor  of  the  plaintiff,  and  is  report- 
ed in  18  S.  D.  558,  101  N.  W.  719.  The  facts 
are  so  fully  set  out  in  the  opinion  on  that 
appeal  that  a  further  statement  of  them  does 
not  seem  to  be  necessary,  except  to  say  that 
after  the  remittitur  ^^jas  sent  down  to  the 
circuit  court  the  plamtiff,  on  application. 


T.  Wallace,  83  Miss.  656,  36  So.  263;  Chilton 
y.  Butler,  1  E.  D.  Smith,  150 ;  Hobbs  v.  Ed- 
^r,  23  Misc.  618,  61  N.  Y.  Supp.  1120;  Ar- 
rington  v.  Gary,  5  Baxt.  609 ;  Barnes  v.  Ger- 
man Sav.  &  L.  Soc.  21  Wash.  448,  58  Pac. 
569;  Stewart  v.  Mather,  32  Wis.  344;  Oliver 
V.  Katz,  131  Wis.  409,  111  N.  W.  509. 

Nor,  where  a  broker  employed  to  procure 
a  purchaser  has  sent  his  customer  directly 
to  the  owner  with  whom  to  conclude  the 
sale,  can  such  owner,  by  selling  to  such  cus- 
tomer at  a  price  below  that  quoted  by  the 
broker,  defeat  the  broker's  right  to  commis- 
sions. Blester  v.  Evans,  59  111.  App.  181; 
Snyder  v.  Fearer,  87  111.  App.  275 ;  Ratti  v. 
Shepherd,  37  Kan.  20,  14  Pac.  496;  Plant  v. 
Thompson,  42  Kan.  664,  16  Am.  St.  Rep. 
512,  22  Pac.  726;  Morris  v.  Francis, 
75  Kan.  680,  89  Pac.  901;  Wetzell 
T.  Wagoner,  41  Mo.  App.  609;  Levy  v. 
Coogan,  16  Daly,  137,  9  N.  Y,  Supp.  534; 
Martin  v.  Fegan,  95  App.  Div.  154,  8  N.  Y. 
Supp.  472;  Byrd  v.  Frost  (Tex.  Civ.  App.) 
29  8.  W.  46;  Newton  v.  Conness  (Tex.  Civ. 
App.)  106  S.  W.  892;  Ice  v.  Maxwell,  61 
W.  Va.  9,  65  S.  E.  899. 

Such  an  act  is  a  gross  injustice  (Chilton 
▼.  Butler,  supra;  Keys  v.  Johnson,  68  Pa. 
42),  and  a  fraud  upon  the  broker  (Rees  v. 
Spruance,  45  111.  308). 

In  Stinde  v.  Blesch,  42  Mo.  App.  578,  the 
proposition  here  first  stated  was  held  to 
be  the  correct  rule,  even  though  the  owner, 
in  order  to  make  the  sale  to  the  broker's 
customer,  was  compelled  to  sell  the  property 
at  a  lower  price  than  had  been  stipulated 
in  his  contract  with  the  broker. 

And  so,  in  McConnack  v.  Henderson,  100 
Mo.  App.  647,  75  S.  W.  171,  the  rule  was 
enforced,  though  it  appeared  that  the  pur- 
chaser took  offense  at  some  language  used 
by  the  broker  to  him,  for  which  reason  he 
had  determined  not  to  buy  through  such 
broker. 

Of  course  the  broker's  right  is  not  affected 
where  the  purchaser  has  expressed  satisfac- 
tion with  the  price  and  an  intention  to  buy, 
and  the  owner  reduces  the  price  over  the 
protest  of  the  broker  (Mullen  v.  Bower,  26 
Ind.  App.  263,  69  N.  E.  419)  ;  or  if  the  pur- 
pose of  the  reduction  is  merely  to  save  the 
15  L.RJl.(N.S.)  18 


commission  agreed  to  be  paid  the  broker 
(Cook  V.  Forst,  116  Ala.  395,  22  So.  540; 
Baker  v.  Murphy,  105  111.  App.  151 ;  Heaton 
V.  Edwards,  supra). 

In  Buhl  V.  Noe,  51  III.  App.  622,  it  was 
said,  obiter,  that  such  action  of  the  owner  is 
a  waiver  of  the  condition  as  to  the  price 
required  by  the  contract  to  be  obtained  by 
the  broker. 

In  Hubachek  v.  Hazzard,  83  Minn.  437, 
86  N.  W.  426,  it  was  held  that,  though  the 
purchaser  refused  to  pay  the  price  fixed,  the 
owner  was  not  at  liberty  to  sell  for  a  lower 
price  without  liability  for  his  broker's  com- 
mission, unless  all  negotiations  had  been 
dropped  and  subsequently,  through  some 
other  source  or  some  other  cause,  were 
opened  anew. 

Where  the  owner  has  made  no  objection, 
interposed  no  obstacles,  and  in  no  way  in- 
terfered with  the  negotiation,  and  such  ne- 
gotiation has  been  voluntarily  broken  off  by 
the  purchaser  and  entirely  ended  so  far  as 
the  broker  had  any  connection  with  it,  the 
owner  is  at  liberty  to  make  new  negotiations 
and  dispose  of  the  property  at  a  lower  price 
to  the  same  person,  without  rendering  nim- 
self  liable  for  commissions.  Wiggms  t. 
Wilson  (Fla.)  45  So.  1011;  Gamble  v. 
Grether,  108  Mo.  App.  340,  83  S.  W.  306; 
Briggs  V.  Rowe,  1  Abb.  App.  Dec.  189;  Sat- 
terthwaite  v.  Vreeland,  3  Hun,  152;  Schano 
V.  Storch,  66  Misc.  484,  107  N.  Y.  Supp.  28. 

In  Wiggins  v.  Wilson,  supra,  it  was  said 
that,'  if  a  real-estate  broker  knows  that  a 
customer  found  by  him  has  the  ability  and 
is  ready  and  willing  to  purchase  the  prop- 
erty at  the  price  for  which  he  is  author- 
ized to  sell  it,  it  is  the  duty  of  such  broker 
promptly  to  notify  the  owner  of  such  fact, 
and,  if  he  withholds  such  knowledge  from 
the  owner,  it  amounts  to  bad  faith  with  his 
principal,  which  forfeits  his  right  to  any 
commissions  out  of  the  sale  effected  by  the 
owner  in  ignorance  of  such  facts. 

But,  if  such  notice  is  given  to  the  owner, 
and  he  then  sells  to  such  customer  at  a  less 
price  than  that  given  to  the  broker,  the  lat- 
ter will  be  entitled  to  his  commissions. 
Ibid. 

In  Henderson  ▼.  Vincent,  84  Ala.  99,  4 
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-was  permitted  to  amend  his  complaint  by 
making  it  an  action  for  the  value  of  his 
serviced,  instead  of  an  action  upon  the  spe- 
cial contract.  At  the  close  of  the  evidence, 
the  attorney  for  the  defendant  made  the 
following  motion:  "We  ask  the  court  at 
this  time  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant  upon  the  following 
grounds:  First,  that,  as  the  evidence  now 
stands  upon  the  undisputed  testimony  of  the 
plaintiff  and  his  witnesses,  the  only  agree- 
ment for  the  employment  of  the  plaintiff  for 
the  sale  of  this  land  shows  an  express  con- 
tract to  sell  these  lands  at  $9  per  acre,  in 
consideration  of  which  Mr.  Ball  was  to  re- 
ceive a  commission  of  $1  per  acre,  and  the 
undisputed  evidence  shows  that  Mr.  Ball 
never  produced  a  purchaser  who  was  ready, 
willing,  and  able  to  purchase  said  lands  at 
the  price  of  $9  per  acre;  second,  because  the 
undisputed  evidence  shows  that  the  contract 


which  was  made  between  the  parties  in  re- 
gard to  the  sale  of  the  land  on  August  29tb 
embracing  nineteen  (19)  quarter  sections  of 
land  was  at  the  price  of  $7.84  per  acre,  and 
the  final  agreement  consummated  for  the 
sixteen  quarter  sections  of  land  was  at  the 
price  of  $8  per  acre;  third,  for  the  reason 
that,  as  the  undisputed  evidence  shows  that 
the  only  contract  is  an  express  contract 
which  has  not  been  performed  by  the  plain- 
tiff, there  can  be  no  recovery  upon  the  quan- 
tum  meruit  for  the  reason  that  there  is  no 
evidence  to  justify  any  findings  that  tbe 
services  of  plaintiff  resulted  in  any  benefit 
to  the  defendant," — ^which  was  granted  by 
tbe  court,  and  subsequently  a  motion  for 
a  new  trial  was  made  and  denied. 

It  is  contended  by  the  appellant  ( 1 )  that 
the  plaintiff  was  defendant's  agent;  <3) 
that  the  plaintiff  found  a  purchaser  for  all 
the  land;    (3)  that  the  plaintiff  assisted  in 


So.  180,  it  was  held  that  the  right  of  the 
brokers  to  commissions  was  defeated  where 
the  undisputed  facts  showed  that  the  pros- 
pective purchaser  found  by  them  offered  a 
less  price,  and,  while  they  believed  that  he 
would  eventually  agree  to  pay  the  price 
fixed  by  their  contract  of  employment,  they 
did  not  communicate  this  fact  to  the  own- 
er; and  that  another  broker  sold  at  a  less 
price  to  an  agent  of  such  purchaser,  with- 
out any  knowledge  on  the  part  of  the  owner 
that  the  buyer  was  acting  as  agent. 

In  Quist  V.  Goodfellow,  99  Minn.  609,  8 
L.R.A.(N.S.)  153,  110  N.  W.  66,  it  was 
held  that,  where  the  owner  of  real  estate, 
which  he  had  listed  with  a  broker  for  sale 
for  a  definite  price,  sold  the  same  to  an 
agent  of  a  customer  procured  by  the  broker, 
but  in  good  faith  and  in  ignorance  of  the 
fact  that  the  buyer  was  acting  as  agent  for 
such  customer,  and  for  a  consideration  less 
than  that  given  the  broker,  he  was  not, 
there  being  no  exclusive  agency,  liable  for 
the  commission  agreed  to  be  paid  for  the 
production  of  a  purchaser  ready,  willing, 
and  able  to  buy. 

In  Cook  V.  Forst,  116  Ala.  305,  22  So.  540, 
it  was  said  that  an  owner  who  has  fixed  a 
net  value  upon  his  property  has  the  power 
to  dispose  of  it  at  such  price  if  the  broker 
cannot  effect  a  sale  so  that  the  owner  may 
realize  such  net  value;  but  fair  dealing 
between  the  parties  would  demand  of  the 
owner  that  he  disclose  his  intention  to  the 
broker  before  concluding  a  sale  to  a  pur- 
chaser procured  bv  the  broker. 

In  Childs  v.  P'tomey.  17  Mont.  502,  43 
Pac.  714,  it  was  held  that,  where  the  com- 
plaint alleged  that  the  broker  was  to  find  a 
purchaser  for  the  property  for  a  stipulated 
price,  and  the  evidence  showed  that  it  was 
sold  by  the  owner  to  the  broker's  customer 
for  a  greatly  reduced  price,  the  broker,  to 
be  entitled  to  commissions,  must  show  that 
such  customer  was  ready  and  willing  to  pay 
the  stipulated  price,  or  present  an  excuse 
for  his  not  doing  so. 
15  L.R.A.(N.S.) 


But  in  Pierce  v.  Nichols  (Tex.  Civ.  App.) 
no  S.  W.  206,  it  was  held  that  the  owner 
could  not  be  heard  to  complain  of  a  failure 
to  allege  that  the  proposed  purchaser  was 
able,  ready,  and  willing  to  pay  for  the  land, 
where  he  accepted  the  purchaser  with  whom 
the  broker  was  negotiating,  and  made  the 
sale  himself  at  a  reduced  price;  for  in  snch 
case  the  owner,  by  his  wrongful  act,  pre- 
vented the  broker  from  carrying  out  tbe 
contract. 

And  in  Williams  v.  Bishop,  17  Colo.  App. 
503,  68  Pac.  1063,  it  was  held  that  an  owner 
who,  while  the  buyer  had  the  broker's  propo- 
sition under  consideration,  interfered  and 
sold  for  a  lower  price,  disabled  himself  to 
say  that  without  interference  by  him  the 
buyer  would  not  have  purchased  from  the 
broker. 

In  most  of  the  cases  here  cited  the  broker 
claimed  only  the  agreed  percentage  upon  the 
price  received  for  the  property,  and  did  not  ^ 
claim  commissions  upon  the  full  stipulated 
selling  price. 

In  McConaxtghy  v.  Mahannah,  28  HI.  App. 
169,  it  was  held  that  the  broker  was  entitled 
to  recover  the  agreed  percentage  on  the  price 
for  which  the  land  was  sold. 

In  Biester  v.  Evans,  59  III.  App.  181,  it 
was  held  that  the  broker  was  entitled  to  a 
reasonable  commission  on  the  sale  by  the 
owner,  where  such  broker  was  to  have  for 
his  services  all  he  could  get  above  the  stip- 
ulated selling  price,  and  the  owner  sold  to 
the  broker's  customer  for  that  price. 

Where  the  owner  has  agreed  to  pay  a 
fixed  sum  instead  of  a  percentage  for  procur- 
ing a  purchaser,  the  broker  may  recover  that 
amount.  Snyder  v.  Fearer,  87  111.  App.  275 ; 
Delta  &  P.  Land  Co.  v.  Wallace,  8,3  Miss. 
650,  36  So.  263;  Ice  v.  Maxwell,  61  W.  Va. 
9,  55  S.  E.  899. 

In  McOovem  v.  Bennett,  146  Mich.  558, 
109  N.  W.  1055,  it  was  held  that,  where  the 
commission  agreed  upon  was  a  fixed  total 
amount,  the  broker's  commission  could  not 
exceed  that  amount. 
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making  tlie  sale  of  the  land  which  was  made 
by  the  defendant  to  the  purchaser;  .  .  . 
(6)  that  the  defendant  took  the  matter  of 
Bale  of  the  lands  into  his  own  hands,  fixed 
the  price  per  acre,  and  sold  the  land  at 
prices  acceptable  to  him;  (7)  that  the  prices 
of  the  lands  purchased  and  agreed  to  be  pur- 
chased were  fixed  by  the  defendant  exclu- 
sively; (8)  that  the  prices  were  changed, 
and  that  the  defendant  failed  to  deed  or 
transfer  the  20  quarter  sections  to  the  pur- 
chaser whom  the  plaintiff  procured;  (9)  that 
all  of  these  dealings  were  had  in  the  pres- 
ence of  said  plaintiff,  and  that  plaintiff  as- 
sisted in  making  the  said  deals;  that  the 
said  agency  was  at  no  time  terminated,  and 
that  negotiations  for  the  sale  of  the  said 
lands  were  not  carried  on  by  the  said  de- 
fendant without  the  aid  of  said  plaintiff; 
and  the  plaintiff  therefore  claims  that,  not- 
withstanding his  failure  to  comply  with  the 
terms  of  the  written  contract,  he  was  en- 
titled to  recover  in  this  action  for  the  value 
of  his  services  so  rendered,  and  that  such 
services  were  of  the  value  of  $1  per  acre. 
Assuming,  for  the  purpose  of  this  decision, 
that  the  evidence  sustained  the  foregoing 
contention  of  counsel  for  plaintiff,  we  are 
unable  to  discover  any  theory  upon  which 
the  plaintiff  would  be  entitled  to  a  verdict 
in  this  action.  While  it  may  be  conceded 
that  the  plaintiff  was  present  when  the  con- 
tract was  entered  into  by  the  defendant  for 
the  sale  of  the  land  and  assisted  the  defend- 
ant in  making  such  sales,  the  fact  clearly 
appears  from  the  evidence  that  such  sales 
were  made  for  a  price  not  in  excess  of  $8 
per  acre,  and  plaintiff  offered  no  evidence 
proving,  or  tending  to  prove,  that  the  de- 
fendant received  any  benefit  from  his  pres- 
ence at  the  sale,  or  by  reason  of  his  partici- 
pation therein.  While  it  is  true  that  in  a 
certain  class  of  cases  parties  have  been  al- 
lowed to  recover  on  quantum  meruit  where 
the  defendant  has  received  a  benefit  from 
plaintitTs  services,  and  therefore  in  equity 
required  to  recompense  plaintiff  for  such 
service,  that  principle  has  no  application 
to  the  case  at  bar.  Such  recovery  is  allowed 
upon  the  theory  that  justice  is  done  between 
the  parties  if  the  defendant  is  compelled  to 
pay  for  the  value  of  the  services  received 
less  the  loss  sustained  by  him  by  the  failure 
of  the  plaintiff  to  complete  his  contract. 

In  discussing  this  subject,  Mr.  Suther- 
land, in  his  work  on  Damages,  says:  "The 
requirement  to  fulfil  the  precedent  condition 
to  do  the  entire  work  for  which  an  entire 
sum  is  promised  to  be  paid  results  as  a  log- 
ical conclusion  from  such  a  contract.  It  is 
thus  derived  from  the  supposed  intention 
of  the  parties  because  tbey  are  held  to  mean 
what  the  contract,  thus  expounded,  requires. 
What  is  done  short  of  full  performance  be- 
1^  L.R.A.(N.S.) 


ing  referable  exclusively  to  the  contract, 
there  is  no  operative  promise  to  pay  for  it. 
The  express  promise  excluding  any  other, 
and  not  itself  available  until  all  tlie  work  is 
done.  There  is  no  defect  in  the  logic  of  this 
rule;  and  it  may  be  said  that,  as  it  never 
applies  except  to  carry  out  the  intention  of 
the  parties,  it  is  not  to  the  rigor  of  the  law, 
but  to  the  improvidence  of  the  contract,  that 
any  hardship  of  individual  cases  must  be  as- 
cribed. .  .  .  Formerly  this  logic  was 
law,  invariably  enforced.  The  intention  of 
the  parties,  deduced  from  a  construction  of 
their  contract,  was  the  iron  rule  and  law  of 
the  contract,  not  dispensable,  or  subject  to 
any  legal  evasion  or  mitigation."  2  Suther- 
land, Damages,  p.  456.  But  that  learned 
author,  on  page  466,  says:  "Where  a  party 
fails  to  comply  substantially  with  an  agree- 
ment unless  it  is  apportionable,  the  rule  is 
well  settled  that  he  cannot  sue  upon  the 
agreement  or  recover  upon  it  at  all;  and, 
under  the  strict  common  law,  he  was  re- 
mediless. But  the  doctrine  has  now  grown 
up,  based  upon  equitable  principles,  that, 
where  anything  has  been  done  from  which 
the  other  party  has  received  substantial 
benefits,  a  recovery  may  be  had  upon  a 
quantum  meruit,  based  on  that  benefit." 
The  law,  however,  as  applicable  to  real-es- 
tate brokers,  is  stated  by  the  court  of  ap- 
peals of  New  York  in  Sibbald  v.  Bethlehem 
Iron  Co.  83  K.  Y.  383,  38  Am.  Rep.  441,  as 
follows:  "It  follows  as  a  necessary  de- 
duction from  the  established  rule  that  a 
broker  is  never  entitled  to  commissions  for 
unsuccessful  efforts.  The  risk  of  failure  is 
wholly  his.  The  reward  comes  only  with  his 
success.  That  is  the  plain  contract  and  con- 
templation of  the  parties.  The  broker  may 
devote  his  time  and  labor  and  expend  his 
money  with  ever  so  much  of  devotion  to  the 
interests  of  his  employer,  and  yet,  if  he 
fails,  if  without  effecting  an  agreement  or 
accomplishing  a  bargain  he  abandons  the 
effort,  or  his  authority  is  fairly  and  in  good 
faith  terminated,  he  gains  no  right  to  com- 
missions, he  loses  the  labor  and  effort 
which  was  staked  upon  success." 

In  the  late  case  of  Ames  v.  Lament,  107 
Wis.  531,  83  N.  W.  780,  the  supreme  court 
of  Wisconsin,  in  discussing  an  analogous 
question  to  the  one  at  bar,  says:  "Appel- 
lants, however,  seek  to  avoid  the  rule  of  lie- 
Arthur  V.  Slauson,  53  Wis.  41,  9  N.  W.  784, 
by  abandoning  the  express  contract  .  .  . 
and  suing  upon  an  implied  contract  to  pay 
the  reasonable  value  of  their  services  in 
finding  any  purchaser.  They  invoke  the 
elementary  rule  that  he  who  knowingly 
avails  himself  of  the  benefits  of  another's 
services  is  presumed  by  the  law  to  have  in- 
tended to  pay  for  them  their  reasonable 
value;  and  a  promise  so  to  do  is  implied. 
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This  rule  is,  however,  restricted  by  limita- 
tions as  elementary  as  itself,  such  as  that 
the  services  must  have  been  rendered  and 
received  under  circumstances  to  warrant  the 
inference  of  expectation  and  intention  of 
payment.  If  there  is  an  express  agree- 
ment to  which  such  services  may  be  ascribed, 
the  expectation  of  payment  is  presumptive- 
ly according  to  the  tarms  expressed.  .  .  . 
In  the  case  before  us  the  plaintiffs'  services 
were  obviously  rendered  on  the  faith  of  the 
express  promise  to  pay  therefor  only  the 
excess  obtained  over  $10,000.  This  fact 
wholly  excludes  any  inference  or  implication 
of  a  different  understanding  by  them,  or 
promise  by  defendant.  In  the  presence  of 
the  express,  there  is  no  room  for  an  implied, 
promise.  Tietz  v.  Tietz,  90  Wis.  66,  62  N. 
W.  939." 

It  was  claimed  by  the  plaintiff,  and  in  our 
former  decision  we  assumed  for  the  purpose 
of  that  decision,  that  an  additional  verbal 
contract  was  made  between  the  plaintiff  and 
the  defendant  by  which  the  defendant  agreed 
to  pay  the  plaintiff  $1  per  acre  in  case  the 
sale  was  made,  and,  for  the  purpose  of  the 
decision  in  this  case,  we  may  make  the  same 
assumption;  but  that  additional  verbal  con- 
tract did  not  vary  or  change  the  terms  of 
the  original  contract  except  as  to  the  com- 
mission, and  therefore,  to  entitle  the  plain- 
tiff to  recover  under  that  contract,  it  was 
necessary  for  him  to  show  that  he  had  found 
a  purchaser  ready,  able,  and  willing  to  take 
the  land  at  a  price  in  excess  of  $8  per  acre. 

It  is  further  contended  by  the  appellant 
that,  by  a  fair  construction  of  the  contract 
entered  into  between  the  plaintiff  and  the 
defendant,  it  constituted  an  option  contract 
under  which  the  plaintiff  was  entitled  to  an 
excess  of  $8  per  acre  that  he  might  obtain 
for  the  land,  and,  had  he  desired  to  do  so, 
he  could  have  taken  the  property  himself 
at  $8  per  acre.  There  is  much  merit  in  this 
contention.  The  contract  between  the  par- 
ties reads  as  follows: 

Verdon,  S.  D.,  Aug.  1st.,  1901. 
Frank  C.  Ball: — 

I  have  the  following  lands  for  sale,  name- 
ly, 11  quarters  in  Brown  county,  S.  D.,  7 
quarters  in  Spink  county,  S.  X).,  2  quarters 
in  Clark  county,  S.  D.,  which  I  will  sell  at 
$9.00  per  acre,  provided  all  are  purchased 
at  one  time.  I  will  protect  you  on  any  pur- 
chaser you  may  send  me  within  thirty  days 
from  date.  C.  R.  Dolan. 

In  contracts  of  this  character  the  rule 
seems  to  be  quite  well  settled  that,  unless 
the  broker  secures  a  purchaser  ready,  able, 
and  willing  to  purchase  the  property  at  a 
price  in  excess  of  the  amount  specified  In 
the  contract,  he  is  not  entitled  to  any  com- 
15  L.R.A.(N.S.) 


mission  for  his  services  either  under  the 
contract  or  in  an  action  on  quantum  meruit. 
McArthur  y.  Slauson,  supra;  Beatty  v.  Rus- 
wU,  41  Neb.  321,  59  N.  W.  919; Hurd T.Neil- 
son,  100  Iowa,  655,  69  N.  W.  867 ;  Antis Jel 
V.  Canfield,  119  Mich.  229,  77  N.  W.  944. 
In  Beatty  v.  Russell,  supra,  tlie  owner  placed 
his  land  with  brokers  for  sale,  stating  that 
the  price  was  $5,000,  but  that  they  might 
sell  it  so  that  it  would  net  him  $4,800  after 
their  commissions  were  paid.  The  brokers 
called  attention  of  a  customer  to  this  land, 
stating  that  it  could  be  bought  for  $4,800, 
and  then  introducing  him  to  the  owner.  The 
owner  sold  the  land  to  this  person  at  $4300. 
and  the  brokers  brought  action  upon  an  im- 
plied contract  for  the  value  of  their  services, 
but  were  not  allowed  to  recover,  the  court 
saying:  "We  think  this  testimony  estab- 
lishes, that  the  contract  made  at  the  time 
when  Russell  gave  authority  to  sell  the  land 
was  that  it  was  to  net  him  $4,800,  and  the 
agents  were  to  have  any  sum  in  excess  of 
$4,800  as  a  commission.  This  view  of  the 
case  destroys  any  claim  of  the  agent  to  a 
commission  for  the  price  which  Beatty  named 
as  the  consideration  when  talking  to  the  pur 
chaser."  In  Antisdel  v.  Canfield,  supra,  thr 
defendant  had  agreed  to  pay  the  plaintiff  as 
broker  the  sum  of  $20,000  if  be  could  makr 
a  sale  of  certain  property  for  $1,200,000  on 
or  before  January,  1896.  Failing  to  find  thr 
purchaser  ready  and  willing  to  take  the 
property  within  the  time,  a  subsequeot 
agreement  was  entered  into  by  which  it  was 
agreed  that  he  should  receive  the  $20,000 
if  he  could  make  the  sale  so  as  to  net  th: 
defendant  $1,200,000  within  a  certain  lim- 
ited time,  and  the  sale  was  made  for  $1,200.- 
000,  but  $950,000  was  not  to  be  paid  until 
the  end  of  the  year  without  interest,  and 
the  interest  and  taxes  would  amount  to  up- 
wards of  $50,000.  The  court,  in  its  opinion, 
in  discussing  the  case,  says:  "The  testi- 
mony offered  by  the  plaintiff  shows  that  one 
of  the  conditions  of  the  alleged  agreement 
of  August,  1895,  by  which  Mr.  Antisdel  was 
to  have  $20,000  in  commissions,  was  that  he 
should  furnish  a  customer  on  or  before  Jan- 
uary 1,  1896.  This  he  did  not  do.  One  of 
the  conditions  of  the  alleged  agreement  of 
January,  1896,  was  that  he  should  make  a 
sale  which  should  net  Mr.  Canfield  $1,200.- 
000.  This  he  did  not  do.  In  whatever  phase 
the  case  is  considered,  it  shows  an  entire 
failure  on  the  part  of  Mr.  Antisdel  to  find 
a  purchaser  within  the  terms  of  his  employ- 
ment. The  judge  should  have  directed  a 
verdict  in  favor  of  the  defendant.  Chandler 
v.  Sutton,  6  D  ily,  112;  Wylie  v.  Marine  Nat 
Bank,  61  N.  W  415;  Sibbald  v.  Bethlehem 
Iron  Co.  83  N.  Y.  378,  38  Am.  Rep.  441 ;  Bab- 
cock  v.  :Merritt,  1  Colo,  App.  84,  27  Pat 
882;   Thuner  t.  Kanter,  102  Mich.  69,  60 
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N.  W.  299;  Dourille  t.  Comstock,  110  Mich. 
693,  69  N.  W.  79.  It  is  not  neces.  -ly  to 
discuss  the  other  assignments  of  error.  The 
judgment  will  be  reversed ;  and  as,  from  Mr. 
Antisdel's  own  showing,  he  is  not  entitled 
to  recover,  no  new  trial  will  be  directed. 
The  other  justices  concurred."  In  most  of 
the  cases  cited  by  appellant  where  a  broker 
employed  to  find  a  purchaser  at  a  specified 
price  has  been  allowed  his  commission  the 
facts  will  disclose  either  that  the  owner 
dealt  directly  with  the  purchaser  for  the 
purpose  of  avoiding  payment  of  the  commis- 
sion, or  that  such  dealings  were  without  the 
broker's  consent,  and  in  effect  operative  to 
deprive  him  of  his  commission.  Huntemer 
r.  Arent,  16  8.  D.  465,  93  N.  W.  653;  Welch 
▼.  Young  (Iowa)  79  N.  W.  59;  Wood  v. 
Wells,  103  Mich.  320,  61  N.  W.  605;  Corbel 
V.  Beard,  92  Iowa,  360,  60  N.  W.  636. 

The  contention  of  the  plaintiff  that  there 
was  a  waiver  on  the  part  of  the  defendant 
la  untenable.  This  claim  is  based  upon  the 
theory  that,  although  the  purchaser  could 
not  be  induced  to  pay  more  than  $8  per  acre, 
the  fact  that  the  defendant  openly,  with  the 
knowledge  of  the  plaintiff  and  without  ob- 
jection by  him,  made  the  sale  at  the  high- 
est price  obtainable  [that  amounted  to  a 
waiver  by  defendant  of  the  requirement  of 
the  contract  to  obtain  a  purchaser  at  the 
price  fixed.  But  that],  did  not  constitute  a 
waiver,  as  it  is  not  claimed  that  the  pur- 
chaser would  have  paid  more  than  $8  per 
acre,  and  there  was  therefore  nothing  to 
waive.  In  the  case  of  McArthur  v.  Slauson, 
53  Wis.  41,  9  N.  W.  784,  the  supreme  court 
of  Wisconsin,  in  speaking  of  waiver,  uses 
the  following  language:  "But  here  the  de- 
fendant claims  that  there  was  a  special  con- 
tract by  which  the  plaintiff  undertook  to 
famish  him  a  purchaser  who  should  be  will- 
ing and  ready  to  pay  the  full  amount  due 
on  his  securities,  for  which  service  he  was 
to  receive  $500.  If  this  was  the  contract, 
it  was  incumbent  upon  the  plaintiff  to  pro- 
duce such  a  purchaser,  or  he  was  not  en- 
titled to  recover  the  stipulated  compensa- 
tion. If  the  plaintiff  produced  such  a  pur- 
chaser, and  the  defendant,  knowing  that  fact, 
went  and  made  a  sale  at  a  less  price,  this, 
doubtless,  would  amount  to  a  waiver." 

It  is  not  claimed  by  the  plaintiff  that  in 
the  case  at  bar  there  were  any  secret  deal- 
ings between  the  defendant  and  the  pur- 
chaser in  order  to  avoid  paying  him  his 
compensation,  and  there  was  nothing  upon 
which  to  claim  any  fraudulent  conduct  as 
against  him.  The  deal  had  been  pending  for 
some  weeks,  and  the  time  limit  had  so  far 
expired  that  the  plaintiff  would  not  have 
time  to  undertake  to  find  another  purchaser. 
He  did  not  object  to  the  sale  being  made  for 
the  price  agreed  upon  between  the  defend- 
16  L.BJL(N.S.) 


ant  and  the  purohaser.  He  did  not  ask  for 
further  time,  nor  try  to  make  any  arrange- 
ments for  compensation  for  what  he  had 
done.  He  knew  from  the  terms  of  his  con- 
tract that  he  was  obliged  to  realize  at  least 
$8  per  acre  to  the  owner  in  order  to  earn 
any  part  of  his  commission,  end  the  price 
which  the  purchaser  would  pay  was  so  low 
that  nothing  was  left  as  commission  for  him. 
A  review  of  the  authority  cited  by  appellant 
would  extend  this  opinion  to  too  great  a 
length;  and  it  will  be  sufficient  to  say  that 
in  the  case  cited  of  Huntemer  v.  Arent,  su- 
pra, decided  by  this  court,  it  was  held  that 
there  was  a  subsequent  modification  of  the 
terms  of  payment,  and  in  the  case  of  Basker- 
ville  V.  Gaar,  Scott  &,  Co.  14  S.  D.  1,  84 
N.  W.  204,  it  was  held  that  there  were  secret 
dealings  between  the  owner  and  purchaser 
constituting  a  fraud  upon  the  broker's  right 
under  his  contract  which  deprived  him  of 
the  benefit  of  his  contract. 

Under  no  view  of  the  case,  therefore,  was 
the  plaintiff  entitled  to  recover  in  this  ac- 
tion, and  the  judgment  of  the  court  and  or~ 
der  denying  a  new  trial  are  atlirmed. 

Fuller,  J.,  dissents. 


KENTUCKY  COURT  OF  APPEALS. 

WILLIAM  RANDALL,  Appt., 

V. 

WESTERN    UNION    TELEGRAPH    COM- 
PANY. 

(32  Ky.  L.  Sep.  859,  107  S.  W.  235.) 

Damages  —  nondelivery  of  telegram  — 
mental  anguish. 

Damages  cannot  be  recovered  for  mental 
suffering  for  nondelivery  of  a  telegram  in 
time  to  enable  the  sendee  to  attend  tlie  fu- 
neral of  one  to  whom  he  was  about  to  be 
married,  but  to  whom  he  was  not  in  the 
slightest    degree   related. 

(January  31,  1003,) 

Cnse  Xote.  —  Xecesslty,  and  tlcf/ree,  of 
relatlontihtp  essential  to  recorerif  for 
mental  anguish  for  failure  to  deltrer 
telegram  announcing  death  or  illnea.i. 

A  search  of  the  authorities  has  failed  to 
reveal  any  other  reported  case  where  the 
plaintiff  sought  to  recover  damaa;<'s  for  nion- 
tal  anguish  suffered  because  of  beinn;  [.re- 
vented  from  attending  the  sickbed  or  tuniral 
of  a  fiancic,  due  to  the  failure  of  a  telt'jtraph 
company  promptly  to  transmit  an  J  deliver  a 
telegram.  If  any  exception  were  to  be  nia;le 
to  the  somewhat  arbitrary  rule  laid  down  in 
the  foregoing  case,  permitting  recovery  U)T 
mental  anguish  where  the  relationship  is 
that  of  the  first  degree  only,  it  v.-oujd  si'im 
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APPEAL  by  plaintiff  from  a  jud;rment  of 
the  Circuit  Court  for  Pulaski  County 
in  defendant's  favor  in  an  action  brouglit 
to  recover  damages  for  failure  to  deliver  a 
telegram.     Aflirmed. 

Ine  facts  are  stated  in  the  opinion. 

Messrs.  Morrow  &  Morrow  for  appel- 
lant. 

Messrs.  Richards  &  Ronald  and  George 
H.  Fcarsons  for  appellee. 

Clay,  C,  delivered  the  opinion  of  the 
court: 

Appellant,  William  Randall,  instituted 
this  action  against  appellee,  the  Western 
Union  Telegraph  Company,  to  recover  dam- 
ages for  a  failure  on  the  part  of  the  latter 
to  deliver  to  him  a  telegram  announcing  the 


death  of  Mrs.  Terry,  to  whom  he  was  en- 
gaged to  be  married.  The  petition,  after  set- 
ting forth  the  residence  of  appellant  in 
Somerset,  Kentucky,  and  the  incorporation 
of  appellee,  alleged :  That,  on  the  28th  day 
of  January,  1906,  Arthur  Terry  deli«'ered  to 
appellee,  ia  Cincinnati,  Ohio,  the  following 
message : 

Dated  Cincinnati,  Ohio,  28th. 
To  Mr.  William  Randall, 

Somerset,  Kentucky. 
Come  to  Cincinnati  as  soon  oa  you  get 
this,  as  mother  is  dead. 

Arthur   Terry. 

That  said  message  was  prepaid,  and  ap- 
pellee accepted  it  for  transmission,  and  re- 


that  it  should  be  made  in  this  case,  where, 
although  there  was  no  actual  relationship 
existing  between  the  parties  at  the  time,  the 
expected  relationship  was  the  closest.  Un- 
der the  North  Carolina  rule,  at  least,  as 
shown  from  the  North  Carolina  cases  dis- 
cussed below,  it  would  seem  that  a  recovery 
would  be  allowed  if  there  were  actual  suffer- 
ing. 

And  there  appears  to  be  no  other  ca8<! 
where  a  recovery  was  sought  for  mental 
anguish  where  there  did  not  exist  some  de- 
gree of  relationship  between  the  sender  and 
sendee,  or  between  them  or  one  of  them  and 
the  person  concerning  whom  the  telegram 
was  sent.  The  court,  in  Cashion  v.  Western 
U.  Teleg.  Co.  123  N.  C.  267,  31  8.  E.  493, 
makes  this  significant  remark:  "We  do  not 
mean  to  say  that  damages  for  mental  an- 
guish may  not  be  recovered  from  the  absence 
of  a  mere  friend  if  it  actually  results;  but 
it  is  not  presumed."  This,  however,  was 
dictum,  as  the  relationship  existing  between 
the  sender  and  sendee  was  that  of  sister-in- 
law  and  brother-in-law. 

The  suggestion  is  offered  that  the  diver- 
sity among  the  decisions  which  discuss  the 
degree  of  relationship  necessary  to  sustain 
a  recovery  for  mental  anguish  in  cases  of 
this  character  is  possibly  attributable  to  a 
confusion  of  two  presumptions, — the  pre- 
sumption, arising  from  close  relationsliip, 
of  the  existence  of  mental  anguish,  and  the 
presumption,  also  arising  from  close  rela- 
tionship, that  the  telegraph  company  must 
have  been  aware  that  mental  anguish  would 
be  caused  by  its  failure  promptly  to  deliver 
the  message.  The  decisions  therefore  are 
susceptible  of  being  grouped  accordingly  as 
they  turn  on  the  necessity,  varying  with  the 
nearness  of  the  relationship,  of  actual  proof 
«f  mental  anguish,  in  which  class  the  dect- 
«ions  in  Alabama  and  North  Carolina  seem 
-to  fall,  or  on  the  necessity,  where  the  re- 
lationship is  not  apparent,  of  showing  that 
At  the  time  the  contract  for  the  transmis- 
rfion  of  the  message  was  made  the  telegr.ipli 
company  had  notice  that  a  failure  on  its 
part  to  comply  with  the  contract  would 
cause  mental  suffering  to  plaintiff,  on  which 
15  L.R.A.(N.S.) 


latter  point  the  decisions  in  Texas  and  South 
Carolina  appear  to  turn. 

In  those  jurisdictions  where  a  reooveiy 
may  be  had  for  mental  anguish  alone,  the 
relationship  of  husband  and  wife,  parent  an<l 
child,  and  brother  and  sister  is  generally 
deemed  to  raise  the  presumption  that  men- 
tal anguish  will  follow  the  failure  of  a  trie- 
graph  company  promptly  to  transmit  and 
deliver  a  telegram  announcing  death  or  ill- 
ness. 

Thus,  in  Western  U.  Teleg.  Co.  ▼.  Ayers. 
131  Ala.  391,  90  Am.  St.  Rep.  92,  13  So.  78. 
the  court  held  that  they  would  not  extend 
the  doctrine  of  recoverable  damages  on  ac- 
count of  mental  pain  and  suffering  to  casts 
wherein  there  did  not  exist  that  close  de.:;ree 
of  relationship,  such  as  parent  and  child, 
husband  and  wife,  and  brother  and  sister, 
from  which  natural  love  and  affection  were 
presumed. 

And  in  Western  U.  Teleg.  Co.  v.  Crump- 
ton,  138  Ala.  632,  36  So.  518,  it  tna  held 
that  damages  may  be  recovered  for  mental 
anguish  caused  by  a  breach  of  contract  to 
deliver  a  telegram  relating  to  the  sickness 
or  death  of  one  bearing  such  near  relation- 
ship to  the  sender  as  that  of  parent. 

So,  too,  in  Western  U.  Teleg.  Co.  v.  Haley. 
143  Ala.  586,  39  So.  386,  it  was  held  that  the 
same  affectionate  relation  is  presumed  to  ex- 
ist between  brother  and  sister  as  between 
husband  and  wife  or  parent  and  child,  differ- 
ing, it  might  be,  in  degree ;  and  therefore  the 
relationship  of  brother  and  sister,  between 
one  to  whom  a  message  was  sent  and  one 
concerning  whose  illness  it  was  sent,  was 
close  enough  to  allow  recovery  for  the  men- 
tal anguish  caused  by  the  company's  failure 
to  deliver  the  telegram.  And  to  the  same 
effect  was  the  decision  in  Western  U.  Xel«g. 
Co.  V.  Heathcoat  (Ala.)  43  So.  117. 

In  some  cases  the  relationship  essential 
to  a  recovery  in  this  class  of  cases  is  extend- 
ed to  that  of  grandparent  and  grandchild. 
Thus,  in  Western  U.  Teleg.  Co.  v.  Prevatt 
(Ala.)  43  So.  106,  the  court  held  that  the 
relationship  of  grandson  and  grandfather 
was  within  the  degree  for  which  there  could 
be  a  recovery  for  mental  pain  and  anguish 
occasioned  by  failure  to  deliver  a  telegram. 
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eeiTed  and  accepted  pay  therefor.  That  said 
messa^  "was  received  at  Somerset,  Kentucky, 
at  9:35  A.  II.,  January  28,  1906.  That  ap- 
pellant lived  within  the  corporate  limits  of 
the  city  of  Somerset,  and  within  the  deliv- 
eij  district  of  appellee,  where  he  was  well 
known,  and  was  at  the  time  said  message 
was  received;  and  that  thereafter,  during 
the  28th,  29th,  and  30th  of  January,  1906, 
he  was  in  said  city.  That  appellee  carelessly 
and  negligently  failed  to  deliver  said  mes- 
sage to  hira  on  the  28th  day  of  January,  or 
on  the  29th  day  of  January,  and  that  he  did 
not  receive  said  message  until  the  30th  day 
of  January,  1906.  That,  if  said  message  had 
been  delivered  to  him  promptly,  and  within 
a  reasonable  time,  be  could  and  would  have 
left  Somerset  at  noon  on  the  28th  day  of 


January,  and  could  and  would  have  arrived 
in  Ciiicinnati  in  time  to  have  seen  the  corpse 
and  have  attended  the  funeral  and  burial  of 
Mrs.  Terry,  which  service  occurred  on  Jan- 
uary 29,  1906.  That  said  message  was  sent 
for  the  purpose  of  informing  him  of  the 
death  of  Mrs.  Terry,  who  at  the  time  of  her 
death  was  engaged  to  be  married  to  ap- 
pellant. That  said  marriage  was  to  have 
taken  place  in  the  month  of  February,  1900, 
and  that  at  the  time  said  message  was  sent 
the  contract  and  agreement  of  marriage  was 
in  full  force  and  eflfeet,  and  would  have  been 
consummated,  had  it  not  been  for  the  death 
of  Mrs.  Terry.  That,  by  reason  of  appellee's 
carelessness  and  negligence,  in  failing  to 
deliver  said  message,  appellant  was  caused 
to  and  did  suffer  great  physical  and  mental 


and  proof  of  such  relationship  raised  a  pre- 
sumption of  law  that  mental  pain  and  an- 
guish were  suffered. 

In  Western  U.  Teleg.  Co.  ▼.  Crocker,  136 
Ala.  492,  69  L.RJV.  398,  33  So.  45,  it  was 
held  that  a  father  might  recover  damages 
for  mental  anguish  for  failure  promptly  to 
deliver  to  his  mother-in-law  a  telegram  an- 
nouncing the  serious  illness  of  her  grand- 
child, by  reason  of  which  he  was  deprived 
of  the  comfort  of  her  presence  at  the  child's 
deathbed.  The  court  said:  "It  [the  rela- 
tionship] is  the  closest  of  all  relationship 
by  affinity,  and  from  which,  if  love  and  af- 
fection do  not  naturally  spring,  it  is  on  ac- 
count of  some  exceptional  reason  or  cause; 
a  love,  too,  that  is  strengthened  in  the  birth 
of  the  grandchild.  The  tender  and  doting 
love  of  the  grandmother  for  her  grandchild, 
and  the  reciprocal  confiding  love  of  the  little 
child,  is  a  matter  of  common  knowledge. 
The  father,  in  sending  the  message,  knew  of 
the  affection  existing  between  his  child  and 
the  grandmother,  and  would  have  been  an 
unnatural  father  not  to  have  been  sustained 
and  comforted  by  her  presence,  or  pained 
and  grieved  by  her  absence,  in  the  trying 
hour  of  the  death  of  his  son.  We  are  of  the 
opinion  that  the  relationship  between  sender 
and  sendee  and  person  named  in  the  mes- 
sage is  such  as  to  warrant  the  recovery  of 
damages  for  mental  suffering  and  anguish." 

Some  cases  involving  a  lesser  degree  of 
relationship  than  that  of  husband  and  wife, 
parent  and  child,  brother  and  sister,  and 
which  hold  that  no  recovery  may  he  had, 
may  be  cited.  Thus,  in  Denham  v.  Western 
U.  Teleg.  Co.  27  Ky.  L.  Rep.  999,  87  S.  W. 
788,  it  was  held  that  the  relationship  of 
aunt  was  not  sufficient  to  sustain  an  action 
for  mental  anguish  caused  by  the  failure  of 
the  telegraph  company  to  deliver  a  telegram 
announcing  the  death  of  her  nephew,  which 
failure  obliged  her  to  keep  the  body  of  the 
nephew  for  two  days  and  two  nights  before 
learning  what  disposition  to  make  thereof. 

So,  in  Western  U.  Teleg.  Co.  v.  Steenber- 
gen,  107  Ky.  489,  54  S.  W.  829,  a  recovery 
■was  denied  to  a  father-in-law  because  of  the 
absence  of  his  son-in-law  at  the  drath  of  the 
TOcther-in-law.  And  in  Davidson  v.  Western 
16  L.R_A.(N.S.) 


U.  Teleg.  Co.  21  Ky.  L.  Rep.  1292,  64  S.  W. 
830,  which  case  arose  upon  the  same  tele- 
gram as  the  Steenbergen  Case,  it  was  held 
that  the  son-in-law  could  not  recover  for 
mental  anguish  suffered  in  being  prevented 
from  attending  the  funeral  of  his  mother- 
in-law,  as  the  law  did  not  presume  from 
this  relationship  alone  such  ties  of  affection 
as  would  suDport  such  an  action. 

And  in  Western  U.  Teleg.  Co.  v.  Ayers, 
supra,  it  was  held  that  a  father  could  not 
recover  for  the  absence  of  his  brother-in-law 
at  the  death  of  his  daughter,  which  absence 
was  due  to  the  negligence  of  the  telegraph 
company. 

In  other  jurisdictions  the  courts  have  gone 
much  farther,  and  held  that  the  degree  of 
relationship  was  of  little  matter,  but  it  was 
the  actual  sufferinsr  that  was  the  essential 
fact.  Thus,  in  Cashion  v.  Western  U.  Teleg. 
Co.  supra,  where  a  wife  sued  the  telegraph 
company  for  being  deprived  of  the  presence 
of  her  brother-in-law  at  the  death  and  fu- 
neral of  her  husband  because  of  the  failure 
of  the  telegraph  company  to  send  a  telegram, 
the  court  held  that  whether  the  plaintiff 
suffered  mental  anguish  or  not  was  a  ques- 
tion of  fact  to  be  proved, — it  could  not  be 
presumed,  but,  if  proved,  a  recovery  could 
be  had.  The  court  said:  "But,  beyond  the 
married  state,  this  presumption  extends  on- 
ly to  near  relatives  of  kindred  blood,  as 
acute  affection  does  not  necessarily  result 
from  distant  kinship  tr  mere  affinity.  A 
brother's  love  is  sufficiently  universal  to 
raise  the  presumption,  but  not  so  with  a 
brother-in-law,  who  is  often  an  indifferent 
stranger,  and  sometimes  an  unwelcome  in- 
truder into  the  family  circle.  It  is  true  that 
with  him  such  affection  may  exist,  and  in 
the  present  case  doubtless  does  exist,  but 
it  must  he  shown.  .  .  .  We  do  not  mean 
to  say  that  damages  for  mental  anguish  may 
not  be  recovered  from  the  absence  of  a  mere 
friend  if  it  actually  results;  but  it  is  not 
presumed." 

To  the  same  effect  was  the  decision  in 
Bennett  v.  Western  U.  Teleg.  Co.  128  N.  C. 
103,  38  S.  E.  294,  where  the  plaintiff  siied 
for   mental    anguish    suffered    in    being   de- 
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nni^ruish.  by  reason  of  having  been  unable  to 
attend  the  funeral  and  see  for  the  last  time 
the  corpse  of  his  affianced  wife.  Appellant 
then  asked  damages  in  the  sum  of  $1,800. 
A  demurrer  was  filed  to  the  petition,  and 
sustained.  Appellant  having  declined  to 
plead  further,  judgment  was  entered  dis- 
missing his  petition.  From  that  order  this 
appeal  is  prosecuted. 

The  question  in  this  case  is  whether  a 
telegraph  company  is  answerable  in  damages 
for  mental  suffering  caused  by  its  failure 
to  deliver  a  social  message,  by  reason  of 
which  the  sendee  is  prevented  from  attending 
the  funeral  services  of  one  to  whom  he  was 
engaged,  but  who  was  not  of  the  slightest 
degree  of  relationship  to  him.  In  the  case 
of  Western  U.  Teleg.  Co.  v.  Steenbergen,  107 
Ky.  469,  54  S.  W.  829,  this  court  said:  "It 
is  insisted  for  the  company  that,  even  in  the 
courts  of  those  states  where  mental  anguish 
can  be  made  the  basis  of  recovery,  the  rule 
has  never  been  extended  beyond  nearest  de- 
grees of  blood  relationship.  This  contention 
seems  to  be  supported  by  the  authorities. 
Certainly  no  legal  presumption  of  such  af- 
fection arises  as  will  warrant  a  recovery  for 


mental  anguish,  except  in  cases  of  such  re- 
lationship. Thus,  in  Western  U.  Teleg.  Co. 
V.  Coffin,  88  Tex.  94,  30  S.  W.  896,  a  recovery 
was  denied  to  a  brother-in-law;  in  Western 
U.  Teleg.  Co.  v.  McMillan  (Tex.  Civ.  App.) 
30  S.  W.  298,  to  a  sister-in-law;  in  Western 
U.  Teleg.  Co.  v.  Garrett  (Tex.  Civ.  App.) 
34  S.  W.  649,  to  a  stepson ;  and  in  Western 
U.  Teleg.  Co.  v.  Gibson  (Tex.  Civ.  App.) 
39  S.  W.  198,  to  a  son-in-law."  In  the  case 
of  Robinson  v.  Western  U.  Teleg.  Co.  24  Ky. 
L.  Rep.  452,  67  L.R.A.  611,  68  8.  W.  656, 
this  court  also  said :  "This  court  is  commit- 
ted to  the  doctrine  that  a  telegraph  compa- 
ny is  answerable  in  damages  for  mental  suf- 
fering caused  by  its  failure  to  deliver  a  so- 
cial message,  by  reason  of  which  the  sender 
or  person  addressed  is  prevented  from  At- 
tending at  the  bedside,  at  the  death,  or  at 
the  funeral  of  a  near  relative.  Chapman  ▼. 
Western  IJ-  Teleg.  Co.  90  Ky.  265,  13  S.  W. 
880,  and  subsequent  cases.  We  have  not  ap- 
plied the  doctrine,  however,  further  than  to 
the  class  of  cases  referred  to,  and  then  the 
liability  has  been  restricted  to  those  of  the 
first  degree  of  relationship."  In  Denham  v. 
Western  U.  Teleg.  Co.  27  Ky.  L.  Rep.  999, 


prived,  at  his  wife's  funeral,  of  the  comfort 
and  solace  of  his  father-in-law. 

So,  too,  in  Bright  v.  Western  U.  Teleg.  Co. 
132  N.  C.  317,  43  S.  E.  841,  it  was  held  that 
damages  might  be  recovered,  even  though  the 
relationship  was  that  of  affinity  only,  if 
there  was  actual  suffering;  and  the  sender 
of  a  telegram  recovered  damages  for  the 
mental  anguish  suffered  because  of  the  fail- 
ure of  the  telegraph  company  promptly  to 
deliver  the  telegram  summoning  the  uncle 
of  her  husband  to  the  funeral  of  the  latter. 

And  in  Hunter  v.  Western  U.  Teleg.  Co. 
135  N.  C.  458,  47  S.  E.  745,  a  recovery  was 
had  where  the  defendant's  contention  was 
that,  as  a  matter  of  law,  the  plaintiff  could 
not  recover  on  account  of  simple  inability  to 
attend  the  funeral  of  a  second  cousin;  and, 
if  he  could  so  recover,  he  could  do  so  only 
upon  the  absolute  prerequisite  that  the  de- 
fendant knew,  or  was  informed,  of  the  pe- 
culiar relationship  existing  between  him  and 
the  cousin.  The  court  held  that  the  near- 
ness of  the  relationship  was  material  only 
where  the  presumption  of  mental  anguish 
was  relied  upon,  but  that  mental  anguish 
might  exist  as  a  fact  where  there  is  no  such 
presumption. 

A  new  trial  was  granted  in  Harrison  v. 
Western  U.  Teleg.  Co.  136  N.  C.  381,  48  S. 
E.  772,  upon  the  ground  that  the  trial  judge 
erred  in  speaking  of  the  person  concerning 
whom  the  telegram  was  sent  as  the  son  of 
the  plaintiff,  when  there  was  no  proof  that 
such  was  the  fact, — thus  raising  the  pre- 
sumption that  she  suffered  mental  anguish 
in  not  promptly  receiving  a  telegram  an- 
no\incing  his  death  and  the  date  of  the  fu- 
neral. As  a  matter  of  fact,  the  relationship 
was  that  of  stepmother  and  stepson,  and  the 
15  L.R.A.(N.S.) 


court  implied  that  in  a  proper  case  such  a 
relationship  was  sufficient  if  actual  suffer- 
ing was  proved,  thus  being  in  line  with  the 
other  North  Carolina  cases.  When  the  case 
came  again  before  the  court  in  143  N.  0. 
147,  55  S.  E.  436,  it  was  held  error  on  the 
part  of  the  trial  judge  to  instruct  the  jury 
that  plaintiff  could  recover  only  the  cost 
of  the  telegram,  as,  under  the  decisions  of 
that  state,  mental  anguish,  though  not  pre- 
sumed, was  a  fact  which  the  plaintiff  might 
prove  if  she  could. 

To  the  same  general  effect  was  the  de- 
cision in  Alexander  v.  Western  U.  Teleg.  Co. 
141  N.  C.  76,  53  8.  E.  657,  where  the  plain- 
tiff, because  of  the  negligence  of  the  tele- 
graph company,  was  prevented  from  attend- 
ing his  brother-in-law's  funeral. 

The  rule  in  Texas,  as  laid  down  in  West- 
em  U.  Teleg.  Co.  v.  Coffin,  88  Tex.  94,  30  S. 
W.  896,  is  that,  when  the  person  concerning 
whom  the  telegram  was  sent  is  not  related 
by  blood  to  the  plaintiff,  no  damages  can  be 
recovered  for  mental  suffering,  unless  it  be 
shown  that,  at  the  time  the  contract  for  the 
transmission  of  the  message  was  made,  the 
telegraph  company  had  notice  that  a  fail- 
ure to  comply  with  the  contract  on  its  part 
would  cause  mental  suffering  to  the  plaintiff. 
In  this  case  the  plaintiff  was  prevented  from 
attending  the  funeral  of  a  deceased  brother- 
in-law. 

And  this  rule  was  followed  in  Western  U. 
Teleg.  Co.  v.  McMillan  (Tex.  Civ.  App.)  30 
S.  W.  298,  where  the  plaintiff  was  deprived 
of  attending  the  funeral  of  a  brother-in-law ; 
in  Western  U.  Teleg.  Co.  v.  Garrett  (Tex. 
Civ.  App.)  34  S.  W.  649,  where  plaintiff 
was  prevented  from  visiting  his  dying  step- 
father; in  Western  U.  Teleg.  Co.  t.  Gibs<Hl 
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87  S.  W.  788,  this  court  again  said:  "Since 
the  Chapman  Case,  supra,  this  court  has 
been  committed  to  the  doctrine  that  an  ac- 
tion will  lie  against  a  telegraph  company  in 
damages  for  mental  suffering  caused  by  its 
failure  to  deliver  special  messages  by  reason 
of  which  the  sender  or  person  addressed  is 
prevented  from  attending  at  the  bedside,  at 
the  death  of,  or  at  the  funeral  of  a  near 
relative.  The  oonrt  has  only  allowed  recov- 
eries to  those  of  the  first  degree  of  relation- 
ship. Robinson  v.  Western  U.  Teleg.  Co. 
and  Western  U.  Teleg.  Co.  v.  Steenbergen, 
supra;  Western  U.  Teleg.  Co.  v.  Wilson,  97 
Tex.  22,  75  S.  W.  482.  This  is  not  an  action 
to  recover  damages  because  the  sender  of 
the  message  was  not  permitted  to  be  at  the 
bedside  of  a  sick  relative,  or  to  attend  the 
funeral  of  a  near  relative,  but  is  to  recover 
damages  because  she  wag  required  to  keep 
the  body  of  a  relative  for  two  days  and 
nights.  Even  if  such  an  action  could  have 
been  maintained  for  mental  anguish  by  a 
near-degree  relative  on  the  averments  of  the 
petition,  still  the  appellant  is  not  entitled 
to  recover,  because  she  did  not  sustain  that 
relationship.     There  are  many  breaches  of 


contracts  which  occasion  mental  suffering, 
but  no  action  in  damages  will  lie  therefor." 
Counsel  for  appellant  argue  with  great 
earnestness  and  much  force  that  in  this  state 
husband  and  wife,  father  and  son,  brother 
and  sister,  have  been  permitted  to  recover 
for  their  mental  suffering  occasioned  by  be- 
ing unable  through  delay  in  the  delivery  of 
telegrams  to  be  present  and  see  their  loved 
ones  before  burial,  or  at  their  bedside  before 
death;  that  the  relationship  of  a  plighted 
man  and  woman  is,  next  to  that  of  husband 
and  wife,  the  dearest  and  most  sacred  rela- 
tionship on  earth;  that  the  difference  be- 
tween betrothed  lovers,  with  their  marria^ 
day  almost  in  sight,  and  husband  and  wife, 
consists  only  in  the  fact  that  man  has  not 
proclaimed  what  two  hearts  have  already  be- 
fore Grod  made  certain;  that,  if  the  appel- 
lant had  been  the  husband  of  Mrs.  Terry 
for  one  month,  he  could  have  recovered  for 
the  mental  anguish  caused  by  the  negligence 
of  appellee;  that  there  is  no  material  differ- 
ence in  the  two  cases,  so  far  as  mental  an- 
guish is  concerned;  that  the  suffering  of  a 
man  about  to  marry  is  just  as  great  as  that 
of  tlu>  man  who  has  married.    We  confess 


(Tex.  Civ.  App.)  39  S.  W.  198,  where  plain- 
tiff was  prevented  from  attending  the  fu- 
neral of  a  son-in-law;  and  in  Western  U. 
Teleg.  Co.  V.  Wilson,  97  Tex.  22,  75  S.  W. 
482,  where  plaintiff  was  prevented  from  at- 
tending the  funeral  of  his  niece. 

In  Rich  V.  Western  U.  Teleg.  Co.  (Tex. 
Civ.  App.)  110  S.  W.  93,  the  telegtvph  com- 
pany failed  to  deliver  to  the  plaintiff  a  tele- 
gram warning  him  not  to  visit  a  certain 
city  because  of  an  outbreak  therein  of  yel- 
low fever.  In  consequence  of  such  failure 
the  plaintiff,  in  company  with  his  father-in- 
law,  mother-in-law,  and  sister-in-law,  en- 
tered the  city,  and  was  obliged  to  remain 
there  for  eighteen  hours  before  he  could  take 
a  return  train.  In  an  action  instituted  by 
plaintiff  for  damages  for  the  mental  anguish 
which  he  suffered  because  of  the  failure  to 
deliver  the  telegram,  the  court  held  that  he 
might  recover  for  any  mental  anguish  which 
he  might  have  suffered  from  fear  of  incur- 
ring the  disease  himself,  but  he  could  not  re- 
eover  because  of  his  fear  that  his  father-in- 
law,  mother-in-law,  and  sister-in-law,  or 
either  of  them,  might  contract  yellow  fever, 
because  there  was  no  allegation  or  proof  of 
any  notice  to  the  appellee  tnat  such  special 
affectionate  relationship  existed  between  the 
plaintiff  and  any  of  his  said  relatives  as 
would  authorize  the  holding  that  the  de- 
fendant could  reasonably  have  contemplated 
that  such  anguish  would  be  caused  by  its 
failure  promptly  to  deliver  the  message. 

But  a  recovery  was  had  in  Western  U. 
Teleg.  Co.  v.  Porterfield  (Tex.  Civ.  App.) 
84  S.  W.  850,  where  it  wag  unsuccessfully 
contended  by  the  defendant  that  the  relation- 
ship of  grandmother  is  not  such  that  would 
entitle  the  appellee  to  maintain  an  action  on 
16  L.R.A.(N.S.) 


account  of  mental  anguish  suffered  by  reason 
of  being  deprived  of  the  privilege  of  view- 
ing the  remains  of  a  deceased  grandson,  due 
to  the  negligence  of  a  telegraph  company  in 
failing  to  deliver  a  telegram. 

A  rule  similar  to  that  followed  by  the 
Texas  courts  is  laid  down  in  Butler  v.  West- 
em  U.  Teleg.  Co.  77  8.  C.  148,  67  S.  E.  757, 
where  it  was  held  that  mental  anguish  en- 
tailed by  the  nonarrival  of  a  brother-in-law 
may  be  the  result'naturally  and  reasonably 
to  be  anticipated  from  the  failure  to  deliver 
a  telegram;  but  there  is  no  presumption 
that  such  injury  has  been  sustained;  and 
that  if,  in  the  particular  case,  one  related 
merely  by  affinity  sustains  damages,  they 
are  special,  and  the  defendant  must  have  no- 
tice of  the  facts  from  which  it  may  rea- 
sonably expect  they  will  arise  at  the  time 
the  message  is  delivered  for  transmission. 

The  same  rule  was  followed  in  Amos  v. 
Western  U.  Teleg.  Co.  (S.  C.)  60  S.  E.  660, 
where  the  plaintiff  was  deprived  of  the  priv- 
ilege of  going  to  the  deathbed  of  his  dying 
daughter-in-law;  in  McDowell  v.  Western  U. 
Teleg.  Co.  (S.  C.)  60  S.  E.  662,  where  the 
plaintiff  was  deprived  of  attending  the  sick- 
bed of  his  brother-in-law;  and  in  Little  v. 
Western  U.  Teleg.  Co.  (S.  C.)  60  S.  E.  683, 
where  the  plaintiff  was  prevented  from  at- 
tending the  funeral  of  his  mother-in-law. 

Upon  the  question  of  the  right  of  a  person 
not  mentioned  in  the  telegram,  and  whose 
interest  is  not  communicated  to  the  compa- 
ny, to  recover  for  mental  anguish,  see  note 
to  Helms  v.  Western  U.  Teleg.  Co.  8  L.R.A. 
(N.S.)  249. 
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that,  in  many  instances,  the  mental  anguish 
in  the  one  case  would  t>e  as  great  as  in  the 
other ;  but,  if  tlie  rule  should  be  extended  to 
apply  to  cases  of  expected  relationship,  it 
should  apply,  whether  the  wedding  was  to 
take  place  in  one  month,  in  six  months,  or  in 
one  year,  or  even  at  a  date  that  had  never 
been  fixed.  The  affection  of  engaged  couples 
frequently  changes  on  one  side  or  the  other. 
Many  engagements  are  never  oonsummnted 
by  marriage.  If  the  rule,  then,  were  extend- 
ed to  include  cases  of  persons  who  bore  no 
actual  relationship  to  each  other,  but  merely 
expected  to  become  husband  and  wife,  dam- 
ages could  be  recovered  by  men  or  women 
for  mental  anguish  occasioned  by  their  in- 
ability to  attend  the  funeral  of  persons  to 
whom  as  a  matter  of  fact  they  would  never 
be  married,  and  to  whom  they  would  never 
bear  the  relationship  of  husband  or  wife.  If 
the  rule  should  be  extended  to  include  en- 
gaged couples,  there  would  be  no  good  rea- 
son why  it  should  not  include  friends;  for 
in  many  instances  the  relationship  between 
friends  is  marked  by  a  devotion  and  love  as 
great  as,  if  not  greater  than,  that  of  those 
connected  by  ties  of  blood  relationship.  The 
doctrine  being  thus  extended,  it  would  be 
easy  to  prove,  not  only  the  fact  of  the  en- 
gagement, but  that  every  engagement  was 
to  be  actually  consummated.  It  would  also 
be  easy  to  prove,  not  only  the  fact  of  the 
friendship,  but  the  close  intimacy  and  the 
genuine  attachment  existing  between  the 
parties.  For  these  reasons,  we  think  the 
rule  heretofore  announced  by  this  court 
should  be  strictly  adhered  to,  and  that  the 
doctrine  in  cases  of  this  character  should 
not  be  further  extended. 
Judgment  affirmed. 


massachusetts  supremk  jvdi- 
ciaij  court. 

THOMAS  KELLY 

V. 

BOSTON   ELEVATED    RAILROAD    COM- 
PANY. 

(—  Mass.  — ,  83  N.  E.  866.)       . 

Negligence  —  contribntory. 

1.  One  whose  work  in  a  street  does  not 
bring  him  within  striking  distance  of  pass- 


ing cars,  who,  nevertheless,  at  a  place  where 
the  track  is  straight  and  the  view  unob- 
structed for  over  200  feet,  without  thinking 
of  the  cars,  goes  near  enough  to  be  hit  wliile 
his  back  is  turned,  does  not  exercise  due 
care  for  his  safety,  so  as  to  entitle  him  to 
recover  for  a  resulting  injury. 
Same  —  warning. 

2.  The  fact  that  a  man  working  in  a 
street  for  some  weeks  noticed,  whenever  he 
happened  to  look,  that  passing  cars  rang 
their  gongs  when  men  were  near  the  track, 
does  not  show  an  existing  custom  to  do  so, 
or  excuse  him  for  failure  to  use  bis  own 
senses  for  his  protection  where  he  had  no 
right  otherwise  to  expect  warning. 

(February  27,  1908.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendaaf* 
negligence,  which  resulted  in  a  verdict  in 
plaintiff's  favor.    Sustained. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Messrs.  Fletcher  Ranney  and  Wesley 
E.  Monk,  for  defendant: 

There  is  no  sufficient  affirmative  evidence 
of  due  care  on  the  plaintiff's  part. 

Quinn  v.  Boston  Elev.  R.  Co.  188  Mass. 
473,  74  N.  E.  687;  O'Leary  v.  Haverhill  ft 
P.  Street  R.  Co.  193  Mass.  339,  79  N.  E. 
733. 

A  workman  in  the  street  is  not  using  du« 
care,  when  doing  nothing  for  his  own  safety, 
merely  because  cars  generally  ring  their 
gongs  when  persons  are  near  the  track. 

Lynch  v.  Boston  ft  A.  R.  Co.  169  Mass. 
636,  34  N.  E.  1072;  Shea  t.  Boston  ft  M. 
R.  Co.  164  Mass.  31,  27  N.  E.  672;  Clancy 
V.  St.  Louis  Transit  Co.  192  Mo.  616,  91 
S.  W.  609;  Hennessey  v.  Forty-Second 
Street,  M.  ft  St  N.  Ave.  R.  Co.  103  App. 
Div.  384,  92  N.  Y.  Supp.  1068;  Young  ▼. 
Citizens'  Street  R.  Co.  148  Ind.  64,  44  N. 
E.  927,  47  N.  E.  142;  Lyons  v.  Bay  Cities 
Consol.  R.  Co.  116  Mich.  114,  73  N.  W.  139; 
Daly  V.  Detroit  Citizens'  Street  R.  Co.  105 
Mich.  193,  63  N.  W.  73;  Eddy  v.  Cedar 
Rapids  ft  M.  City  R.  Co.  98  Iowa,  626,  67 
N.  W.  676;  Ahearn  v.  Boston  Elev.  R.  Co. 
194  Mass.  360,  80  N.  E.  217;  Gleason  v. 
Worcester  Consol.  Street  R.  Co.  184  Mass. 
290,  68  N.  E.  226. 


Case  Note.  —  Dvty  of  peraon  toorkitig 
near  street-car  trtu^es  to  loolc  out  for 
his  oivn  safety. 

There  is  a  conflict  among  the  decisions  as 
to  whether  a  person  working  near  street-car 
tracks  is  bound  to  use  the  same  degree  of 
care  as  is  required  of  a  traveler  or  pedestri- 
an in  crossing  the  track.  The  qupstion  of 
what  amounts  to  contributory  negligence,  of 
16  L.R.A.(N.S.) 


course,  depends  largely  upon  the  facts  and 
circumstances  of  each  individual  case. 

The  rule  requiring  a  person  working  near 
street-car  tracks,  to  exercise  the  same  degree 
of  care  as  a  traveler  was  applied  in  Young 
V.  Citizens'  Street  R.  Co.  148  Ind.  60,  44  N. 
E.  927,  47  N.  E.  142,  where  a  person  in  tho 
employ  of  a  third  party  was  engaged  in  lay- 
ing gas  pipe  in  a  trench  within  3  feet  of  tha 
street-car  track,  which  he  used  to  walk  on. 
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Messn.  Coakley,  Coakley,  &  Sherman, 
Michael  A.  Sullivan,  and  William  Flah- 
«rtr,  for  plaintiff: 

There  was  eTidence  that  the  plaintiff  was 
in  the  exercise  of  due  care. 

O'Leary  v.  Haverhill  &  P.  Street  E.  Co. 
193  Mass.  339,  79  N.  E.  733. 

Sheldon,  J.,  delivered  the  opinion  of  the 
«ourt: 

The  only  question  that  need  he  considered 
in  this  case  is  whether  there  was  any  evi- 
-dence  that  the  plaintiff  was,  in  the  exercise 
of  due  care  at  the  time  of  the  injury.  He 
was  laying  crushed  stone  on  the  surface  of 
Massachusetts  avenue,  between  the  curb- 
stone and  a  line  of  paving  stones  which  pro- 
jected a  distance  of  18  inches  beyond  the 


defendant's  tracks.  His  work  did  not  bring 
him  between  those  tracks,  or  within  18 
inches  of  them.  There  was  affirmative  evi- 
dence that  the  overhang  of  the  defend- 
ant's cars  was  not  beyond  that  distance, 
and  no  claim  was  made  to  the  contrary. 
Cars  frequently  passed;  the  track  was 
straight  and  the  view  was  unobstructed  for 
over  200  feet.  The  plaintiff  was  facing  in 
the  opposite  direction  from  that  in  which 
the  cars  came;  he  neither  saw  nor  heard 
the  car  before  it  struck  him;  he  did  not 
know  whether  he  was  standing  still  or 
moving  just  before  it  struck  him,  though  he 
thought  that  he  was  moving,  hut  could  not 
say  whether  towards  the  track  or  away 
from  it.  He  testified  also  that  at  the  time 
of  the   accident  he  could  stand  where  he 


The  court,  in  passing  on  the  rule  applica- 
ble, said:  "But  now  his  principal  contention 
is  that  he  was  not  an  ordinary  traveler,  and 
hence  the  rule  in  such  cases  is  not  tO'  be 
applied  to  him;  and  Shoner  v.  Pennsylvania 
Co.  130  Ind.  170,  28  N.  E.  618,  and  29  N. 
£.  776,  and  a  large  number  of  cases  of  that 
class,  are  cited  in  support  of  the  contention. 
That  case,  and  the  class  of  cases  cited  in  it, 
and  those  cited  by  appellee's  learned  coun- 
sel, are  cases  where  the  defendant  company 
bad  employed  the  plaintiff  to  work  on  the 
track  of  its  railroad,  or  in  other  positions 
exposed  to  danger,  making  it  the  duty  of  the 
servant  to  give  his  attention  to  his  work, 
and  especially  where  such  duty  is  of  an  ab- 
sorbing nature  liable  to  engross  the  entire 
attention  of  the  servant.  There  can  be  no 
doubt  that  in  that  class  of  cases  the  law  ex- 
acts a  greater  degree  of  care  >uid  caution 
on  the  part  of  the  master,  and  a  much  less 
degree  on  the  part  of  the  servant,  than  in 
other  eases.  It  would  be  extremely  unjust, 
and  therefore  unlawful,  to  permit  the  master 
to  require  of  his  servant  the  performance  of 
duties  on  the  track  of  its  railroad,  the  very 
nature  of  which  must  necessarily  engross  his 
whole  mind  and  attention,  and  then  require 
of  him,  while  thus  engaged,  the  same  close 
observation  for  his  safety  that  would  be  re- 
quired of  him  in  other  cases.  But  no  such 
case  is  presented  here,  and  no  such  relation 
existed.  The  appellant  owed  no  duty  to  the 
appellee,  and  vice  versa.  The  appellant  was 
engaged,  it  is  true,  in  laying  gas  pipe  in  a 
trench  about  3  feet  north  of  the  north  track 
of  the  appellee's  street  railway;  but  he  was 
in  the  employ  of  another  and  an  entirely 
different  corporation,  the  Manufacturers' 
Natural  Gas  Company.  If,  in  his  work,  he 
found  it  convenient  to  use  the  appellee's 
street-railroad  track  to  walk  up  and  down, 
back  and  forward,  or  across  the  same,  he 
used  it  as  all  other  people  had  a  right  to 
use  it.  He  used  it  because  it  was  a  part 
of  a  public  street,  subject  to  which  tiser  the 
company  held  its  franchise;  otherwise,  he 
would  have  been  a  trespasser.  He  used  it 
|ust  as  any  other  person  had  a  right  to  use 
it.  It  was  not  the  work  he  was  engaged  in 
that  gave  him  the  right  to  use  the  appellee's 
16  L.R.A.(N.S.) 


track,  but  it  was  because  the  track  was  a 
part  of  a  public  street,  and  the  public  had  a 
right  to  use  it  as  such,  subject  to  the  su- 
perior right  of  the  company  as  to  priority 
of  passage.  He  stood,  then,  in  the  same 
category  as  the  baker,  the  merchant,  or  the 
grocer,  or  any  other  member  of  the  public, 
who  sends  his  servant  out  to  deliver  goods 
or  perform  any  other  service,  and  such 
servant  finds  it  convenient  to  travel  on  the 
appellee's  street-railway  track.  All  such 
persons  must  he  held  to  be  ordinary  travel- 
ers, and,  as  such,  bound  to  the  observance 
of  ordinary  care  for  their  own  safety." 

And  the  same  rule  was  applied  in  Clancy 
V.  St.  Louis  Transit  Co.  192  Mo.  615,  91  S. 
W.  509,  where  the  plaintiff  was  at  work  on 
the  street  between  double  tracks,  and  while 
standing  in  a  ditch  dug  for  gas  pipes,  was 
struck  by  a  car.  The  court  here  held  the 
plaintiff  guilty  of  contributory  negligence, 
and  quoting  from  Wheat  v.  St.  Louis,  179 
Mo.  580,  64  L.R.A.  292,  78  S.  W.  790,  which 
was  a  case  of  a  traveler,  said:  "The  con- 
tention of  the  plaintiff  that  he  had  a  right 
to  have  his  mind  so  engrossed  in  his  busi- 
ness that  he  did  not  think  of  the  obstruction, 
or  thought  he  had  passed  it,  is  wholly  un- 
tenable. Persons  traveling  on  a  highway  are 
charged  with  the  duty  to  exercise  reason- 
able care  to  observe  and  avoid  obstructions 
and  defects.  They  have  no  right  to  be  so 
engrossed  in  their  own  affairs  as  to  be  negli- 
gent of  their  own  safety." 

This  principle  was  also  applied  in  Fer- 
guson V.  Philadelphia  Traction  Co.  9  Pa.  Co. 
Ct.  147,  where  it  was  held  that  plaintiff's 
contributory  negligence  barred  recovery, 
where  be  knew  that  street  cars  were  con- 
stantly passing,  and  attempted  to  work  be- 
tween the  track  and  a  pile  of  building  ma- 
terial located  so  near  the  track  that  there 
was  insufficient  room  to  permit  cars  to  pass 
without  striking  him,  and  was  struck  by  a 
car  which  he  signaled  to  stop,  but  which 
failed  to  do  so,  and  he  then  found  his  es- 
cape t*  the  other  side  of  the  track  cut  off 
bv  another  obstruction. 

So,  in  Brockschmidt  ▼.  St.  Louis  ft  M. 
River  R.  Co.  205  Mo.  436,  12  L.R.A.(N.S.) 
346,  103  S.  W.  964,  one  who,  knowing  that 
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pleased  as  he  worked;  that  he  was  not 
thinking  at  all  whether  he  was  so  near  the 
track  that  a  car  might  hit  him;  that  he 
did  not  have  that  in  his  mind  at  all. 

If  this  were  all  the  evidence,  it  would  be 
impossible  to  avoid  the  conclusion  that  the 
plaintiff  was  taking  no  care  whatever,  or 
acting  with  any  regard  to  his  own  safety, 
but  was  relying  wholly  upon  the  defendant 
to  look  out  for  him.  The  case  would  be  like 
Gorham  v.  Milford,  A.  &  W.  Street  R.  Co. 
189  Mass.  276,  75  N.  E.  634,  and  Quinn  v. 
Boston  Elev.  R.  Co.  188  Mass.  473,  74  N.  E. 
687.  There  was  no  evidence  of  such  pre- 
cautions as  were  testified  to  in  O'Leary  v. 
Haverhill  &  P.  Street  R.  Co.  193  Mass.  339, 
79  N.  E.  733. 

But  the  plaintiff  testified,  also,  that  he 
had  worked  in  that  locality  for  some  weeks, 
and  had  noticed  that  it  was  customary  for 
cars  to  use  their  gongs  when  men  were  near 
the  track;  "that  for  hours  at  a  time  be 
would  not  notice  whether  the  cars  rang 
their  gongs  or  not,  but  that,  when  he  did 
notice,  the  cars  rang  their  gongs  when  men 
were  near  the  track."  And  it  is  claimed 
that  the  jury  might  find  that  he  had  a  right 
to  rely  upon  this  practice  and  to  expect  to 
be  warned  by  the  gong  of  an  approaching 
car,  if  he  was  in  dangerous  proximity  to 
the  track.  But  this  evidence  falls  far  short 
of  indicating  any  established  custom,  dr  of 


showing  any  excuse  for  a  failure  to  use  hi* 
own  senses  for  his  protection.  There  wa? 
similar  evidence  of  a  failure  to  ring  the 
gong  in  Quinn  v.  Boston  Elev.  R.  Co.  ubi 
supra.  There  was  nothmg  to  prevent  the 
plaintiff,  while  doing  his  work,  either  from 
standing  where  a  car  could  not  have  hit 
him,  or  from  taking  such  a  position  aa  to 
see  readily  when  a  car  was  approaching. 
Due  care  required  that  he  should  not  leave 
all  concern  for  his  safety  to  the  defendant 
He  was  not  at  work  on  the  defendant's 
premises  under  an  implied  assurance  of 
safety,  as  in  Maguire  v.  Fitchburg  R.  Co. 
146  Mass.  379,  15  N.  E.  904;  nor  was  there 
any  evidence  of  a  duty  or  an  established 
custom  for  the  defendant  or  its  superintend- 
etit  to  give  notice  of  the  approach  of  a 
car,  as  in  Meadowcroft  v.  New  York,  N. 
H.  &  H.  R.  Co.  193  Mass.  249,  79  N.  E.  266. 
and  cases  there  cited;  nor  had  he  a  right 
to  expect  a  warning  from  his  own  foreman, 
as  in  Ahearn  v.  Boston  Elev.  R.  Co.  191 
Mass.  350,  80  N.  E.  217. 

Although  there  was  evidence  of  negligence 
on  the  part  of  the  defendant,  yet.  by  reason 
of  the  plaintifl^s  failure  to  exeri'ise  proper 
care,  the  defendant's  request  for  a  ruling 
that  the  plaintiff  was  not  entitled  to  recover 
should  have  been  granted. 

Exceptions  sustained. 


cars  frequently  passed  along  tracks  of  a 
street  railway,  took  a  position  in  the  path 
of  the  cars  with  his  back  to  those  which 
would  approach  him,  for  the  purpose  of  re- 
moving dirt  from  the  tracks,  and  remained 
there,  without  care  for  approaching  cars, 
until  he  was  struck  and  killed,  was  held  to 
have  been  guilty  of  contributory  negligence 
which  barred  a  recovery,  although  no  gong 
was  sounded;  upon  the  principle  that  per- 
sons traveling  on  the  highway  must  exercise 
reasonable  care. 

But  a  different  rule  is  applied  by  other 
courts,  and  in  Louis  v.  Binghamton  R.  Co. 
36  App.  Div.  12,  54  N.  Y.  Supp.  452,  it  was 
held  to  be  a  question  for  the  jury  whether 
plaintiff  was  guilty  of  contributory  negli- 
gence, where  he  was  at  work  repairing  a 
street,  and,  before  starting  to  pour  hot  tar 
on  the  pavement,  looked  and  saw  no  car, 
but,  while  bending  over,  engaged  in  pouring 
the  tar,  was  struck  by  a  car  which  gave  no 
warning.  The  court,  in  speaking  of  his  fail- 
ure to  look  after  he  began  to  empty  his 
bucket,  said:  "The  measure  of  his  duty  in 
that  respect  was  quite  different  from  that 
of  a  pedestrian.  .  .  .  His  work  detained 
him  on  the  track  and  demanded  his  atten- 
tion while  there.  The  evidence  shows  that 
the  tar  had  to  be  poured  into  the  cracks 
while  very  hot,  and  therefore  not  much  delay 
was  allowed  after  bringing  it  from  the  vat; 
that  plaintiff  had  to  get  his  head  down  to 
about  2  feet  from  the  track  and  watch  the 
tar  so  that  it  would  enter  the  crack  and  not 
15  L.R.A.(X.S.) 


overflow.  Whether,  under  such  circumstan- 
ces, plaintiff  was  negligent  in  not  keeping  a 
better  lookout  for  a  car,  was  left  to  the 

I'ury;  they, have  said  that  he  was  not,  and 
do  not  think  that  we  could  say  that,  as 
matter  of  law,  he  was  negligent." 

And  this  principle  was  applied  in  O'Con- 
nor v.  Union  R.  Co.  67  App.  Div.  99,  73  N. 
Y.  Supp.  606,  where  deceased,  a  street  sweep- 
er, was  struck,  while  working  between  the 
rails,  by  a  rapidly  approaching  car.  The 
court  said:  "It  has  been  held  that  persons 
who  are  employed  by  a  municipality,  and 
working  upon  the  public  highway,  are  not 
bound  to  exercise  the  same  degree  of  care 
while  in  the  street  that  would  be  required 
of  ordinary  pedestrians.  .  .  .  Neverthe- 
less, such  persons  are  required  to  use  rea- 
sonable care  to  avoid  being  run  over."  And, 
quoting  from  Smith  v.  Bailey,  14  -^pp.  Div. 
284,  43  N.  Y.  Supp.  856,  it  was  further  said: 
"Undoubtedly  those  persons  who  are  en- 
gaged upon  the  streets  in  the  public  service 
cannot  exercise  the  same  diligence  in  getting 
out  of  the  way  of  passing  vehicles  as  those 
persons  can  who  are  simply  crossing  the 
streets  and  avenues;  and  it  cannot  be  ex- 
pected that  they  should,  because  if  their 
time  were  taken  up  by  looking  out  for  com- 
ing vehicles,  it  would  be  impossible  for  them 
to  carry  on  their  work.  They  cannot,  howev- 
er, be  reckless.  They  are  bound  to  use  rea- 
sonable care  in  seeking  to  avoid  the  dangers 
by  which  they  are  surrounded." 

In  Dipaolo  v.  Third  Ave.  R.  Co.  55  App. 
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Div.  566,  67  N.  Y.  Supp.  421,  the  rule  re- 
quiring a  less  degree  of  care  on  the  part  of 
a  person  working  near  railway  tracks  than 
of  a  pedestrian  was  recognized  where  a  city 
street  sweeper  who  had  worked  as  such  for 
some  time  was  working  on  tracks  over  which 
cars  passed  every  half  minute;  one  had 
passed,  and  he  immediately  resumed  work 
and  was  struck  in  front  by  another  which 
gave  no  warning.  The  jury  found  that  the 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence, and  the  court  held  that  the  question 
whether  it  was  plaintiff's  duty  to  look  and 
listen  under  the  circumstances  was  for  the 
jury,  and  not  a  matter  of  law,  and  also 
that  he  had  a  right  to  assume  that  some  no- 
tice would  be  given  by  an  approaching  car. 
In  upholding  a  refusal  to  charge  that  plain- 
tiff was  bound  to  look  and  listen  for  the 
approach  of  cars,  and  to  exercise  reasonable 
care  to  avoid  them  and  get  out  of  their  way, 
the  court  said:  "That  was,  in  substance,  a 
request  to  charge  the  jury  the  general  rule 
of  law  applying  to  pedestrians  approaching 
railway  tracks.  That  rule,  in  its  broad 
statement,  does  not  apply  to  persons  whose 
duties  in  the  public  service  require  them  to 
work  in  or  upon  car  tracks  upon  a  public 
street.  In  Smith  v.  Bailey,  supra,  it  was 
held  that  a  street  sweeper  employed  in  the 
public  service  cannot  exercise  the  same  care 
while  in  the  street  as  an  ordinary  pedestri- 
an can,  but  is  bound  to  use  reasonable  care 
to  avoid  being  run  over." 

In  Bengivenga  v.  Brooklyn  Heights  R.  Co. 
48  App.  Div.  515,  62  N.  Y.  Supp.  912,  where 
plaintiff,  while  repairing  a  street,  was  struck 
by  a  freight  car  which  immediately  followed 
«  passenger  car,  after  the  passing  of  which 
plaintiff  started  to  place  a  shovelful  of 
asphalt  between  the  tracks,  the  court  said: 
"Under  ordinary  circumstances,  it  is  quite 
probable  that,  upon  the  evidence,  the  plaintiff 
would  have  been  held  to  be  guilty  of  contrib- 
utory negligence,  as  matter  of  law,  had  he 
been  a  traveler  upon  the  highway;  but  we 
do  not  think  such  result  should  follow  un- 
der the  peculiar  circumstances  of  this  case. 
The  defendant  was  chargeable  with  notice 
of  the  fact,  both  by  its  contract  to  repair 
the  street,  and  its  actual  condition,  that 
workmen  were  upon  the  track  at  this  point, 
and  were  required  to  be,  in  order  that  the 
work  might  proceed.  It  is  evident  that  the 
operation  of  the  cars  created  a  condition  In 
which  the  plaintiff  and  those  engaged  upon 
the  improvement  were  required  to  work  in 
the  intervals  between  the  moving  cars  upon 
the  track,  and,  under  such  circumstances, 
would  remain  thereon  many  times  until  the 
car  came  very  close  to  them.  The  condition 
was  one  under  which  the  person  operating 
the  car  was  required  to  exercise  extreme 
care  for  the  protection  of  the  workmen,  and 
it  is  evident  that  abundance  of  warning 
was  required.  The  car  was  also  required 
to  be  under  such  control  as  that  it  could 
■be  stopped  practically  upon  the  instant. 
The  proof  authorized  a  finding  that  no 
warning  of  any  description  was  given  of  the 
approach  of  this  car,  and  consequently  the 
defendant's  negligence  was  established. 
15  L.R.A.(N.S.) 


Whether  plaintiff  should  have  observed  the 
car,  or  not,  became  a  question  of  fact  for  the 
jury.  One  car  had  passed,  and  no  warning 
of  the  immediate  approach  of  the  freight  car 
was  given.  As  plaintiff  stepped  upon  the 
track  to  deposit  the  asphalt,  he  was  almost 
ifnmediately  struck.  As  the  condition  waa 
one  under  which  he  had  the  right  to  assume 
that  warning  would  be  given;  and  as  the 
prosecution  of  the  work  required  that  the 
asphalt  should  be  deposited  while  hot, — it 
is  quite  evident  that  the  operation  of  the 
car  was  to  be  had  with  regard  to  the  plain- 
tiff's bein^  between  the  rails  of  the  track; 
and  we  think  that  plaintiff  might  rely  upon 
the  presumption  tliat  the  operator  of  the 
car  would  stop  the  same  when  it  reached  the 
point  where  he  was  upon  the  track.  The 
condition  required  the  work  to  progress  dur- 
ing operation,  and,  as  plaintiff's  presence 
upon  the  track  must  be  presumed  to  have 
been  known  to  the  defendant,  he  had  the 
right  to  perform  his  work  in  contemplation 
of  such  luiowledge,  and  to  assume  that,  if  a 
car  reached  the  point  where  he  was  upon 
the  track,  it  would  come  to  a  stop.  Under 
such  circumstances,  whether  the  plaintiff 
ought  to  have  immediately  looked,  after  the 
passage  of  the  first  car,  or  whether  he  was 
justified  in  relying  upon  the  assumption 
that  the  defendant  would  discharge  its  duty 
to  give  warning  of  the  approach  of  the  car, 
and  stop  the  same  before  working  an  injury, 
was,  we  think,  a  question  of  fact  for  the 
jury." 

In  Burns  v.  Second  Ave.  R.  Co.  21  App. 
Div.  521,  48  N.  Y.  Supp.  523,  a  person  en- 
gaged in  laying  a  gas  main  under  a  per- 
mit from  the  city,  while  in  a  trench  under 
horse-car  tracks,  was  struck  by  a  car  pass- 
ing over  while  he  was  attempting  to  avoid 
one  of  the  horses,  which  slipped  into  the 
trench  while  being  driven  around  it.  The 
court  said:  "Upon  these  facts,  it  could  not 
be  said,  as  a  matter  of  law,  that  the  plain- 
tiff's Intestate  was  guilty  of  contributory 
negligence.  There  was  a  legal  right  -to  open 
the  trench  and  lay  the  pipe  across  the  ave- 
nue under  the  defendant's  tracks.  The  plain- 
tiff's intestate  had  a  legal  right  to  work  in 
the  trench.  The  defendant  had  a  right  to 
cross  the  trench  with  its  cars,  and  to  drive 
its  horses  around  the  trench  while  its  cars 
passed  over  it.  The  plaintiff's  intestate  was 
chargeable  with  notice  that  the  car  in  ques- 
tion was  approaching,  and  the  car  driver 
saw  and  knew  the  trench  was  open  and  that 
plaintiff's  intestate  was  at  work  in  it.  The 
plaintiff's  intestate  was  under  obligation  to 
exercise  such  care  and  caution  to  avoid  in- 
jury from  the  passing  ear  and  horses  as  an 
ordinarily  careful  and  prudent  person,  un- 
der all  circumstances  surrounding  him, 
would  have  exercised.  Whether  or  not  he 
did  this  at  the  time  of  the  accident  was  a 
question  for  the  jury,  and  not  for  the  court. 
Whether  he  should  have  left  the  trench  as 
the  car  and  horses  approached,  or  whether 
he  might  remain  in  the  trench,  by  the  exer- 
cise of  ordinary  prudence,  was  a  question 
for  the  jury.  The  car  was  not  apparently 
moving  rapidly,  and  he  would  have  had  no 
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difficulty  in  avoiding  contact  with  it,  if 
there  had  been  no  other  interference  with 
the  trench  by  the  defendant  to  disturb  him. 
He  could  not  have  foreseen  that,  at  the  pre- 
cise moment  the  car  was  passing,  the  horses 
would  be  driven  so  close  to  the  other  end  of 
the  trench  that  one  of  them  would  step  ot 
elip  into  it.  This  stepping  or  slipping  of 
the  horse  into  the  trench  was  apparently  a 
surprise  to  him;  and  it  was  this  unexpected 
occurrence  that  threw  him  off  his  guard,  and 
induced  him  to  forget  the  car  for  the  mo- 
ment, or,  at  least,  to  jump  involuntarily 
away  from  the  horse  and  the  injury  he 
feared  from  that  direction,  and  to  come  in 
contact  with  the  car.' 

In  Hennessey  v.  Forty-Second  Street,  M. 
&  St.  N.  Ave.  R.  Co.  84  N.  Y.  Supp.  158,  the 
evidence  was  held  to  sustain  a  verdict  for 
the  plaintiff  where  he  was  attending  blast- 
ing wires,  and,  while  bending  over  to  adjust 
them,  looked  for  approaching  cars  but  saw 
none  ahead,  and  dropped  the  wires  into  a 
tunnel,  and,  before  he  had  time  to  get  the 
wires  out,  a  north-bound  car  came  along 
without  warning  and  struck  him,  throwing 
him  against  a  down-town  car,  which  also 
struck  him. 

And  in  lAhey  t.  Central  Park,  K.  &  K. 
River  R.  Co.  2  Misc.  537,  22  N.  Y.  Supp. 
S80,  it  was  held  that  no  negligence  which 
would  prevent  a  recovery  was  shown  where 
plaintiff,  with  others,  was  laying  pipes  in 
the  street,  and  the  railroad,  realizing  the 
danger,  had  placed  a  watchman  at  that 
point,  in  whose  absence  plaintiff  was  injured 
Dy  a  car  striking  a  section  of  pipe  which 
was  temporarily  on  the  track. 

So,  in  Houston  City  Street  R.  Co.  v. 
Woodlock  (Tex.  Civ.  App.)  29  S.  W.  817, 
it  was  held  that  th«  plaintiff  was  not  guilty 
of  negligence  which  precluded  recovery  where 
he  was  engaged  in.  laying  brick  in  a  culvert 
under  the  track,  had  one  foot  inside  the 
rail,  and  was  just  rising  from  a  stooping 
posture  when  struck  by  a  car  which  ap- 
proached without  warning  until  within  a 
few  feet  of  him,  although  he  knew  that  cars 
passed  every  ten  or  fifteen  minutes. 

In  O'Leary  v.  Haverhill  4  P.  Street  R. 
Co.  193  Mass.  339,  79  N.  E.  733,  it  was 
held  that  the  question  of  plaintiff's  negli- 
gence was  properly  left  to  the  jury,  where 
plaintiff  testified  that,  when  he  was  struck, 
he  was  working  2  feet  from  the  track,  which 
ordinarily  would  be  a  safe  place;  that  he 
looked,  two  or  three  seconds  before,  for  a 
car,  and  saw  none,  although  the  track  was 
visible  for  1,200  feet;  that  he  was  listening 
for  a  car,  but  heard  none ;  that  no  gong  was 
sounded;  and  other  witnesses  testified  that 
he  was  apparently  in  a  safe  place  when 
struck,  and  that  they  heard  no  car  coming. 

And  in  Hennessy  v.  Brooklyn  Heights  R. 
Co.  57  App.  Div.  27,  67  N.  Y.  Supp.  1076, 
a  verdict  for  the  plaintiff  was  allowed  to 
stand  where,  while  working  as  a  laborer 
near  or  between  the  rails  of  the  defendant, 
he  was  struck  by  a  car  just  as  a  wagon, 
whose  driver  had  some  conversation  as  to 
driving  in  the  track  where  the  men  were 
working,  was  passing. 
IB  L.R.A.(N.S.) 


In  Ahcarn  ▼.  Boston  Eler.  R.  Co.  194 
Mass.  352,  80  N.  E.  217,  an  experienced 
lineman  in  the  employ  of  a  telegraph  com- 
pany was  given  a  hand  line  by  his  foreman, 
and  told  to  climb  a  crooked  pole  situated 
between  two  tracks  of  the  defendant  com- 
pany. Just  prior  to  going  up  the  pole,  he 
stepped  aside  for  one  car  and  looked  and 
saw  another  approaching,  but  went  up  the 
pole  and  was  struck  by  the  car.  He  was 
heavily  loaded  with  tools,  and  relied  upon 
the  foreman  to  warn  him  if  the  car  came 
dangerously  near.  It  was  held  that  the 
jury  were  warranted  in  finding  that,  in 
view  of  the  articles  he  carried  and  the  na- 
ture of  the  work  he  was  expected  to  do, 
plaintiff  had  a  right  to  rely  upon  thosft 
upon  the  ground  to  notify  him  of  any  ap- 
proaching danger,  and  that  he  did  so  rely. 

In  Heinel  v.  People's  R.  Co.  (Del.)  67 
Atl.  173,  where  plaintiff,  while  standing 
talking  by  the  wheel  of  a  furniture  wagon 
which  he  was  helping  load,  was  struck  by  a 
car  approaching  from  the  rear,  it  was 
held  that  the  question  of  negligence  was 
for  the  jury;  and  that  both  plaintiff  and 
defendant  had  a  right  to  use  the  street  for 
all  purposes  of  a  public  highway,  this  right 
being  exercised  with  regard  to  the  right  of 
the  other,  and  each  being  bound  to  use  rea- 
sonable care. 

But  in  Hafner  v.  St.  Paul  City  R.  Co. 
73  Minn.  252,  75  N.  W.  1048,  in  which  it 
appeared  that  plaintiff,  who  had  been  en- 
gaged for  three  days  in  grading  a  street, 
had  gone  to  a  pile  of  plank  to  get  one  to 
assist  in  getting  a  load  of  sand  up  an 
abrupt  descent;  and  he  looked  for  a  car 
when  at  the  pile,  which  was  48  feet  from 
the  place  where  the  plank  was  to  be  used; 
and  that,  seeing  none  approaching,  he  went 
to  the  place  where  the  plank  was  to  be  used 
and  stooped  down  to  adjust  the  plank  with- 
out looking  to  see  if  a  car  was  near,  there- 
by throwing  his  head  into  a  position  whete 
it  was  struck  by  a  passing  car, — it  was 
held  that  he  was  guilty  of  contributory 
negligence  barring  recovery. 

And  in  Davies  v.  People's  R.  Co.  169  Mo. 
1,  59  S.  W.  982,  a  person  imloading  iron 
beams  from  a  wagon  standing  in  the  street 
at  a  suiScient  dis^nce  to  allow  cars  to  pass, 
who  was  compelled  to  go  within  range  of 
cars  to  unload,  was  held  guilty  of  con- 
tributory negligence,  where  he  had  moved 
for  other  cars,  and,  while  standing  with  his 
back  to  an  approaching  car  which  he  had 
not  seen,  was  struck  and  injured.  The 
court  here  said:  "Under  these  facts,  what 
was  there  for  the  determination  of  the 
jury  that  the  case  should  have  been  sub- 
mitted to  it?  Certainly  it  must  go  by  the 
saying  that  the  voluntary  assuming  of  a  po- 
sition upon  or  so  near  to  the  tracks  of  a 
street  railway,  over  which  cars  are  run 
every  few  minutes,  that  they  cannot  pass 
without  inflicting  an  injury  to  the  party  so 
positioned,  unless  the  intervention  of  some 
independent  agency  occurs  to  prevent  it,  is. 
an  act  in  itself  of  the  grossest  negligence. 
If.  in  taking  the  position  assumed  by  plain- 
tiff, and  at  the  same  time  engaging  in  an 
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undertaking,  aa  he  says  he  was,  that  pre- 
vented his  seeing  or  hearing  the  approach 
of  the  cars  upon  defendant's  road  that  he 
knew  were  due  and  liable  to  pass  along  at 
anv  moment,  does  not  constitute  an  act  of 
negligence  that  must  be  said  to  have  con- 
tributed to  the  injury  resulting  to  him  on 
account  of  being  run  against  by  one  of  de- 
fendant's ears  pursuing  its  usual  course 
upon  the  tracks,  it  would  be  idle  to  search 
the  field  of  practical  experience  for  an  il- 
lustration of  what  is  termed  in  law  an  act 
of  contributory  negligence.  The  plaintiff 
had  no  right  to  assume  a  place  of  danger 
upon  defendant's  tracks,  and  deliberately 
engage  in  an  undertaking  in  such  a  man- 
ner as  to  deprive  himself  of  the  benefit  of  the 
sense  of  sight  and  hearing, — ^the  common 
avenues  through  which  the  approach  of  dan- 
ger is  communicated, — and  trust  that  defend- 
ant's agents,  in  the  course  of  their  em- 
ployment, will  be  more  considerate  and 
watchful  for  his  safety  than  he  himself." 

In  Daly  v.  Detroit  Citizens'  Street  R.  Co. 
105  Mich.    193,  63  N.   W.   73,  the  plaintiff 
was  held  not  to  have  exercised  due  care,  aa 
a  matter  of  law,  where  he  was  employed  by 
the  city    to   sweep   a  cross   walk   upon   a 
street  occupied   by  three   horse-car  tracks, 
over    which,    to    his    knowledge,    cars    fre- 
quently passed,  and  had  continued  sweep- 
.  ing  on  one  track  without  looking  for  cars, 
when  a  horse  car  approached  from  the  rear, 
of  which   he  was  warned  by  a  policeman, 
when  he  stepped  between  two  tracks  about 
4  feet  apart,  and  was  struck  by  a  car  com- 
ing from   the  opposite  direction   from   the 
one  to  which  his  attention  had  been  called. 
And  in.  Volosko  v.  Interurban  Street  R. 
Co.  190  N.  Y.  206,  82  N.  E.  1090,  plaintiff 
was  held  guilty  of  contributory  negligence 
where  he   was  unloading  blocks   of  marble 
from   a   wagon   standing  so    that   the  hub 
was  6  or  6  inches  from  the  track,  which  he 
knew  was  there,  and  the  view  of  which  was 
unobstructed   for  300   feet,  and  he   looked 
in  neither  direction  before  stepping  on  the 
hub  of  the  wagon,  where  he  worked  five  or 
ten  minutes  before  being  struck,  the  wagon 
having  stood  in  the  same  position  for  about 
fifteen  minutes,  during  which  time  no  car 
had  passed.    The  court  said,  in  holding  that 
the  jury  would  not  have  been  justified  in 
finding     plaintiff    free     from     contributory 
negligence:      "We    think    not,    because    he 
knew  that  he  was  in  a  place  of  danger,  and 
it  was  his  duty  to  exercise  some  care  for 
his  own  safety;  yet  he  took  no  care  what- 
ever.    While  he   had   a  right  to   stop  his 
wagon  where  he  did,  temporarily,   for  the 
purpose  of  unloading,  his  rights  were  sub- 
ordinate to  those  of  the  railroad  company, 
which  bad  the  right  of  way.     He  had  no 
right  to  obstruct  travel  upon  the  railroad, 
and  it  was  his  duty  to  get  out  of  the  way 
when  a  car  came  along,  so  as  to  let  it  pa^s. 
Still  the  motorman  had  no  right' to  run  him 
down  if  he  did  not  get  out  of  the  way,  for 
it  was  his  duty  to  approach  carefully,  with 
his  car   under   control,    so   that   he   could 
stop  promptly   if   necessary   to   prevent   an 
accident.    Each  party  had  the  right  to  as- 
16  LJtJ,.(N.S.) 


sume  that  the  other  would  do  his  duty,  but 
neither  had  the  right  to  so  act  that,  if  the 
other  did  not  do  his  duty,  a  collision  would 
follow.  The  plaintiff's  work  required  him 
to  stoop  with  his  back  to  the  track,  but 
there  was  no  evidence  tending  to  show  that 
he  could  not  have  glanced  both  to  the  right 
and  left  to  see  whether  a  car  was  approach- 
ing. Whether  the  car  came  from  the  east 
or  west,  his  side,  not  his  back,  was  toward 
it,  and  he  did  not  have  to  move  his  body  in 
order  to  see  it.  He  knew  that  he  was  in 
a  dangerous  place,  and  it  was  his  duty  to 
act  accordingly.  Every  person  is  bound  to 
use  reasonable  care  to  avoid  known  dan- 
gers, and,  if  he  fails  in  this  duty  to  him- 
self, the  loss  ensuing  does  not  fall  on  an- 
other whose  negligence  helped  to  bring 
about  the  result,  for  the  law  does  not  ap- 
portion negligence,  nor  assign  to  each  party 
responsibility  for  his  own  contribution." 

So,  in  Lyons  v.  Bay  Cities  Consol.  R.  Co. 
116  Mich.  114,  73  N.  W.  139,  a  city  laborer 
sweeping  between  the  rails,  who  was  so 
deaf  that  he  could  not  hear  the  gong  or 
sound  of  the  car,  but  knew  that  cars  were 
passing  every  few  minutes,  was  held  guilty 
of  contributory  negligence  in  failing  to  look, 
where  the  car  striking  him  was  in  sight  for 
a  considerable  distance;  and  it  was  held 
that  his  deafness  required  the  exercise  of 
greater  diligence  on  his  part  to  use  his 
sight. 

And  in  Quinn  y.  Boston  Elev.  R.  Co.  188 
Mass.  473,  74  N.  E.  687,  the  plaintiff  was 
held  not  to  have  exercised  due  care,  where, 
while  engaged  in  repairing  a  bridge  between 
a  sidewalk  and  the  outer  rail  of  the  defend- 
ant's road,  when  near  the  track  marking 
a  plank,  he  was  struck  in  the  face  by  a 
car  which  he  might  have  seen  if  he  had 
looked;  his  testimony  showing  that  he 
knew  he  would  be  hit  if  a  car  came  along, 
and  that  there  was  no  trouble  with  his 
hearing  or  eyes. 

In  Hennessey  v.  Forty-Second  Street,  M. 
ft  St.  N.  Ave.  R.  Co.  103  App.  Div.  384,  92 
N.  Y.  Supp.  1058,  where  plaintiff  was  con- 
structing a  fence  about  30  inches  from  a 
track,  and  knew  cars  were  passing  every 
two  or  three  minutes,  and  that  it  was  a 
dangerous  place  in  which  to  work,  but  paid 
no  attention  to  passing  cars,  relying  upon 
hearing  the  bell,  the  court  said  it  was  in- 
clined to  think  him  guilty  of  contributory 
negligence,  and  held  that  the  defendant  was 
entitled  to  a  charge  that,  where  a  man  is 
working  in  a  place  known  to  be  dangerous 
to  him,  he  is  required  to  keep  his  senses 
alert,  and  to  be  vigilant  to  look  out  for 
cars  and  avoid  them  at  the  time  of  their 
passage;  saying:  "This  instruction  mere- 
ly called  the  attention  of  the  jury  to  the 
conceded  facts,  and  stated  as  a  proposition 
of  law  that  any  person  working  in  a  place 
that  he  knows  to  be  dangerous  is  bound  to 
be  alert  and  diligent  to  protect  himself  from 
injury.  A  person  attempting  to  cross  a 
track  is  bound  to  look  so  as  to  see  whethor 
a  car  is  approaching,  and,  when  he  is  at 
work  in  such  a  position  that  a  car  cannot 
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pass  without  striking  him,  he  is  bound  to 
watch  for  the  cars,  and  if,  by  a  lack  of  at- 
tention, he  unnecessarily  expose  himself  to 
danf[er,  he  is  guilty  of  contributory  negli- 
gence." 

So  in  Eddv  v.  Cedar  Rapids  &,  M.  City  R. 
Co.  98  Iowa,'626,  67  N.  W.  676,  where  pfain- 
tifr,  who  was  in  the  employ  of  the  city  re- 
pairing walks  along  the  side  of  defendant's 
tracks,  had  placed  a  plank  over  cross  pieces 
to  ascertain  if  they  were  properly  placed, 
and,  while  leaning  over  examining  them, 
was  injured,  through  jumping  just  before 
the  collision,  by  a  car  from  the  rear  strik- 
ing the  end  of  the  plank,  he  was  held  guilty 
of  contributory  negligence,  though  the 
motorman  gave  no  signal  of  approach,  since 
he  knew  that  cars  were  passing  at  short  in- 
tervals. 

And  in  Gleason  v.  Worcester  Consol. 
Street  R.  Co.  184  Mass.  290,  68  N.  E.  225. 
it  was  held  that  a  verdict  was  rightly  or- 
dered for  the  defendant  where  the  deceased 
was  operating  a  stationary  engine  2  feet 
from  defendant's  track,  and  stepped  on  the 
track  in  front  of  an  approaching  car,  which 
was  8  or  10  feet  distant,  there  being  no  af- 
firmative evidence  that  he  was  exercising 
due  care  to  prevent  being  struck. 


CONNECTICUT  SUPREME  COURT  OF 
ERRORS. 

STATE  OF  CONNECTICUT 

V. 

MAX  ROSEXBAUM,  Appt 

(80  Conn.  327,  68  Atl.  250.) 
• 
Ucense  ^  Junk  dealers  —  employees. 

An  act  for  licensing  junk  dealers  and 
traders  does  not  apply  to  their  bona  fide  em- 
ployees. 

(December  17,  1007.) 

V 

PPEAL  by  defendant  from  a  judgment 
of  the  District  Court  of  Waterbury  con- 
victing him  of  dealing  in  junk  without  a 
license.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dennis  J.  Slavin  and  James  M. 
Lynch,  for  appellant: 

The  statute,  a  restriction  of  the  common 
law,  and  of  a  general  right  of  people  to  pur- 
sue a  legitimate  calling,  and  to  deal  right- 
fully with  their  property,  should  receive 
strict  interpretation. 

State  V.  Fettcrer.  65  Conn.  203,  32  Atl. 
394:  Stamford  v.  Fisher,  140  N.  Y.  101,  35 
N.  E.  500. 

A  licensed  person  or  firm  may  exercise 
» 

Note.  ^  An  extensive  search  for  cases  dis- 
cussing the  duty  of  an  employee  of  a  junk 
dealer  to  procure  a  license  has  been  fruit- 
less, but  several  analogous  cases  of  some 
import  will  be  found  in  the  note  appended 
to  Emporia  v.  Becker,  12  L.R.A.(N.S.)  846. 
15  L.R.A.(N.S.) 


the  privilege  conferred  by  the  license  through 
clerks  or  agents. 

21  Am.  ft  Eng.  Enc.  law,  p.  813;  Long  ▼. 
State,  27  Ala.  32;  Myerdock  v.  Com.  26 
Gratt.  988. 

Mr.  Ulysses  G.  Church  for  appellee. 

Thayer,  J.,  delivered  the  opinion  of  the 
court: 

The  accused,  who  is  a  minor,  was  prose- 
cuted and  convicted  in  the  trial  court  of 
being  a  dealer  in  junk  without  having  a 
license  therefor.  Ilis  defense  was  that  the 
acts  of  buying  and  selling  which  were 
proved  against  him,  and  which  he  admitted, 
and  which  the  state  claimed  constituted  him 
a  dealer  within  the  meaning  of  the  law. 
were  done  by  him  as  the  agent  of  his  broth- 
er, who  was  a  licensed  junk  dealer  in  the 
city  of  Waterbury.  His  counsel  requested 
the  court  to  charge  the  jury  that,  if  they 
found  as  a  fact  that  the  accused  was  so  act- 
ing in  a  bona  fide  capacity,  their  verdict 
should  be  not  guilty.  The  court  refused  to 
so  charge.  Gen.  Stat.  1002,  {  4654,  under 
which  this  prosecution  was  instituted,  pro- 
vides, among  other  things,  that  "every  per- 
son who  engages  in  the  business  of  buying 
or  selling  second-hand  bicycles,  junk,  old 
metals,  or  other  second-hand  articles,  or  is 
a  dealer  therein,  unless  licensed  therefor  ac- 
cording to  law,  .  .  .  shall  be  fined,"  etc. 
Section  4653  of  the  General  Statutes  of  1902, 
as  amended  by  chapter  43,  p.  30,  Pub.  Acts 
1903,  and  chapter  88,  p.  305,  Pub.  Acts  1905, 
provides  that  "the  selectmen  of  any  town 
and  the  chief  of  police  in  any  city  may 
grant  licenses  to  suitable  persons  to  be  deal- 
ers and  traders  in  second-hand  bicycles, 
junk,  old  metals,  and  other  second-hand  ar- 
ticles;" that  such  license  shall  designate 
the  place  where  such  business  is  to  be  car- 
ried on;  that  every  such  dealer  shall  keep 
a  book  in  which  shall  be  written  "a  descrip- 
tion of  such  article,  the  name,  residence, 
and  general  description  of  the  person  from 
whom,  and  the  time  and  hour  when,  such 
property  was  received;"  that  "such  book  and 
the  place  where  such  business  is  carried  on 
and  all  articles  of  property  mentioned  there- 
in may  be  examined  at  all  times"  by  the 
authorities  of  the  town  or  city;  and  that 
"every  junk  dealer  doing  business  in  this 
state  shall  display  on  every  wagon  or  vehi- 
cle used  by  him  in  such  business  the  name 
of  the  person  conducting  said  business,  the 
number  of  the  license  under  which  said 
business  is  being  conducted,  and  the  name 
of  the  town  where  such  license  was  grant- 
ed." 

It  is  not  the  purpose  of  the  law  to  pre- 
vent or  curtail  the  business  of  dealing  in 
junk  or  other  second-hand  articles,  but  to 
regulate  the  business  by  causing  the  deal- 
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«rs  or  tnders  therein  to  become  registered 
«s  licensees,  and  to  submit  to  public  inspec- 
tion all  articles  of  this  class  received  by 
them.  The  junk  shop,  when  conducted  by 
a  dishonest  dealer,  is  likely  to  become  a 
'"fence,"  or  place  where  burglars  and  thieves 
can  dispose  of  their  plunder  without  in- 
quiry, and  conceal  their  identity,  and  the 
shop  of  an  honest  dealer  may  be  made  use 
of  by  such  criminals  as  a  place  to  dispose 
-of  their  stolen  goods.  The  legislature  has 
considered  it  to  be  in  the  public  interest  to 
have  the  business  so  regulated  that  the  au- 
thorities of  the  town  or  city  where  the 
business  is  conducted  shall  have  open  to 
them  a  record  of  the  articles  received  by  any 
such  dealer  or  trader,  with  the  name  and 
a  description  of  the  person  from  whom  re- 
•oeived,  and  shall  also  have  an  opportunity 
to  inspect  the  articles  received  by  such  deal- 
er. The  statute,  in  terms,  requires  only 
dealers  or  traders,  the  persons  conducting 
the  business,  to  be  licensed.  It  punishes 
licensed  dealers  for  failure  to  keep  the  book, 
make  the  return,  and  permit  the  inspection 
required  by  the  statute,  and  punishes  every 
person  who  is  a  dealer  without  a  license.  It 
does  not  require  a  license  from  every  per- 
bon  who,  not  being  atdealer  or  trader  there- 
in, buys  or  sells  junk  and  second-band  ar- 
ticles, nor  impose  a  penalty  upon  every  such 
person  who  buys  or  sells  without  a  license. 
Many  persons  who  are  not  dealers  or  trad- 
erf  therein  occasionally  buy  or  sell  such  ar- 
ticles. A  dealer  is  one  whose  business  it  is 
to  buy  and  sell  as  a  merchant,  shopkeeper, 
or  broker, — a  trader.  Century  Dictionary. 
A  trader  is  one  who  makes  it  his  business 
to  buy  merchandise,  goods,  or  chattels  to 
sell  the  same  at  a  profit.  Bouvier's  Law 
Diet.  The  statute  in  question  contemplates 
that  the  licensed  dealer  will  or  may  act 
through  agents  in  the  conduct  of  his  busi- 
ness; and  it  provides  that  he  shall  display 
upon  every  wagon  or  other  vehicle  used  by 
him  in  such  business  the  number  of  the  li- 
cense under  which  said  business  is  being  con- 
ducted and  the  name  of  the  town  where  such 
license  was  granted.  It  does  not  intend 
that  each  employee  in  his  shop  or  upon  his 
wagons  along  the  highways  who  may  make 
a  purchase  or  sale  of  junk  shall  take  out  a 
license  before  so  doing.  They  are  not  deal- 
ers or  traders  within  the  intent  of  the  law. 
If.  therefore,  the  accused  was  merely  an 
employee  of  a  licensed  dealer,  acting  in  good 
faith  as  such  in  the  purchase  and  sale  of 
junk  for  his  employer,  he  was  not  amena- 
ble under  the  statute.  He  was  therefore  en- 
titled to  the  instruction  requested,  and  the 
trial  court  erred  in  refusing  it. 
There  is  error. 

The  other  Judges  concur 
15  I>.R.A.(N.S.) 


KENTUCKY  COURT  OF  APPEAIiS. 

LOU  BELLE  TUCKER,  Appt., 

ED  f>ENTON  et  al. 

(32  Ky.  L.  Rep.  521,  106  S.  W.  280.) 

Assnmpeit  ^  worthless  contract  —  mon- 
ey paid  for  release. 

1.  One  who  pays  more  than  a  fourth  of 
the  estimated  value  of  land  which  she  mis- 
takenly believes  her  parents  have  bound 
themselves  to  convey,  in  order  to  have  the 
contract  canceled,  may  recover  it  back,  the 
mistake  being  as  to  an  existing  fact,  mate- 
rial, controlling,  and  mutual,  or,  if  not  mu- 
tual, the  vendees  being  guilty  of  fraud  in 
receiving  the  money  when  they  knew  the 
contract  was  unenforceable. 

Contract  —  moral  obligation. 

2.  The  payment  of  money  by  a  daughter 
to  secure  the  release  of  her  parents  from 
what  she  mistakenly  supposes  to  be  an  en- 
forceable written  contract  for  the  sale  of 
their  land  will  not  be  upheld  because  of  the 
moral  obligation  of  the  parents  to  carry 
out  their  verbal  agreement  of  sale. 

Same  —  volunteers. 

3.  One  who  pays  a  sum  of  money  in  order 
to  secure  the  release  of  her  parents  from 
what  she  mistakenly  supposes  to  be  a  bind- 
ing contract  for  the  sale  of  their  land  is 
not  a  volunteer  in  the  transaction. 

(December  18,  1907.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Fleming  County 
in  defendants'  favor  in  an  action  brought  to 
recover  money  paid  to  secure  the  release  of 
a  contract.     Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  B.  S.  Grannis,  for  appellant. 
Plaintiff  may  have  relief. 
IS  Am.  &  £ng.  Enc.  Law,  p.  645 ;  Hurd  t. 


Note.  ^  An  extensive  search  has  failed 
to  reveal  any  other  cases  on  the  question 
whether  a  person  is  entitled  to  recover  mon- 
ey which  he  has  paid  for  a  release  from  a 
supposedly  enforceable  contract,  but  which 
in  fact  was  not  enforceable. 

As  to  right  of  agent  to  recover  money 
erroneously  paid  to  third  person,  see  case 
note  to  Parks  v.  Fogleman,  4  L.R.A.(N.S.) 
363. 

As  to  right  of  insurance  company  to  re- 
cover back  money  paid  in  settlement  of  pol- 
icy on  life  of  one  erroneously  supposed  to 
be  dead,  see  case  note  to  New  York  L.  Ins. 
Co.  V.  Chittenden,  11  L.R.A.(N.S.)  234. 

As  to  drawee's  right  to  recover  money 
paid  on  forged  check  or  draft,  see  subject 
note  to  First  Nat.  Bank  v.  Bank  of  Wynd- 
mere.  10  L.R.A.(N.S.)  49. 

As  to  right  to  recover  back  amount  de- 
posited  for  release   of  person  illegally  de- 
tained, see  case  note  to  State  ex  rel.  Grass 
V.  White,  2  L.R.A.(N.S.)  563. 
19 
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Hall,  12  Wis.  112;  Shotwell  v.  Murray.  1 
Johns.  Ch.  512;  Western  German  Sav.  Bank 
V.  Fanners'  A  D.  Bank,  10  Bush,  671;  Rob- 
inson V.  Bright,  3  Met.  (Ky.)  30. 

Messrs.  J.  H.  Power  and  John  P.  Mc- 
Cartney, for  appellees: 

The  action  of  the  appellant  in  paying  the 
money  was  baaed  upon  a  recognition  of  the 
contract ;  and  it  constituted  a  sufficient  con- 
sideration for  the  payment  of  the  money. 

Crawford  v.  Woods,  6  Bush,  203. 

Ijassing:,  J.,  delivered  the  opinion  of  the 
court: 

On  the  3d  of  November,  1908,  the  appel- 
lees, Ed  Denton  and  Thomas  Todd,  entered 
into  negotiations  with  H.  A.  Tucker  and 
Mary  F.  Tucker  for  the  purpose  of  purchas- 
ing a  farm  from  them  consisting  of  about 
60  acres  of  land,  upon  which  they  lived. 
The  price  for  the  farm  was  agreed  upon, 
and  a  writing  was  drawn  up  and  signed  by 
the  parties,  by  which  H.  A.  Tucker  and  his 
wife  thought  they  had  sold  to  the  said  Den- 
ton and  Todd  their  farm.  Said  writing  is 
as  follows: 

Article  of  agreement  made  and  entered 
into  by  and  between  H.  A.  Tucker  and  Mary 
F.  Tucker,  of  the  first  part,  and  Ed  Denton 
and  Thomas  Todd,  of  the  second  part,  wit- 
nesseth:  That,  for  and  in  the  consideration 
of  three  thousand  one  hundred  and  fifty  dol- 
lars ($3,150),  $100  cash  in  hand,  receipt  of 
which  is  hereby  acknowledged,  $2,000  in 
cash  to  be  paid  on  or  before  the  10th  of 
March,  1907  (or  upon  pcssession  if  given 
sooner),  and  $1,050  to  be  paid  in  one  year 
from  March  10,  1907  (or  one  year  from  day 
of  possession),  if  sooner  given,  bearing  in- 
terest at  the  rate  of  6  per  cent  from  date 
until  paid. 

This  November  3,  1906. 

Signed:  H.    A.    Tucker. 

Mary  F.   Tucker. 
Ed  Denton. 
Thomas  Todd. 

Witness:     B.  B.  Markwell. 

After  the  execution  of  this  paper  Mr.  and 
Mrs.  Tucker,  who  were  old  and  infirm,  be- 
came dissatisfied  with  the  trade,  and  their 
daughter,  the  appellant  herein,  sought  out 
Messrs.  Denton  and  Todd  for  the  purpose 
of  inducing  them  to  release  her  father  and 
mother  from  the  contract  which  she  be- 
lieved they  had  entered  into;  and  she  finally 
agreed  to  and  did  pay  to  them  the  sum  of 
$800  for  the  purpose  of  having  the  contract 
canceled.  Thereafter  she  discovered  that 
the  writing  which  she  supposed  was  a  con- 
tract of  sale  was  not  in  fact  a  binding  con- 
tract of  sale,  and  was  in  fact  of  no  binding 
force  and  effect  whatever;  and  she  there- 
15  L.R.A.(N.S.) 


upon  filed  her  suit  In  the  Fleming  circuit 
court  against  the  appellees  for  the  purpose 
of  recovering  the  $800,  which  she  had  paid 
to  them  under  the  mistaken  idea  that  she 
was  securing  from  them  the  release  of  her 
father  and  mother  from  the  execution  of 
their  contract  of  sale.  The  facts  as  detailed 
are  set  out  in  the  petition.  A  demurrer- 
was  sustained  to  the  petition,  whereupon^ 
appellant  filed  an  amended  petition,  in- 
which  she  stated  that  her  father  and  mother 
had  not  ratified  their  verbal  agreement  to- 
sell,  and  were  not  willing  to  do  so;  that,  at 
the  time  that  she  paid  to  appellees  the  $800, 
her  parents  believed  that  they  were  bound 
to  convey  the  land  to  appellees  according 
to  the  terms  of  their  agreement;  that  ap- 
pellant likewise  believed  that  they  were- 
bound  by  an  enforceable  contract;  and  that, 
but  for  said  mistake  on  her  part  and  the 
part  of  her  parents,  she  would  .not  have  paid' 
said  money.  A  demurrer  was  sustained  to 
the  petition  as  amended,  and  the  petition, 
was  dismissed. 

The  contract  in  question,  while  not  void, 
was  unenforceable.  Appellant  alleges,  and. 
for  the  purposes  of  this  case,  it  is  admitted", 
that  she  believed  that  they  had  an  enforcea- 
ble contract.  Her  parents  were  dissatisfied 
with  the  trade  they  had  made,  and  wanted 
to  cancel  it  and  retain  their  home.  Appel- 
lant, being  their  daughter,  was  naturally 
moved  by  their  distress  and  dissatisfaction 
to  take  steps  seeking  to  relieve  them  of  fur- 
ther worry  and  anxiety,  and  in  this  spirit 
sought  appellees  for  the  purpose  of  knowin-; 
what  sum  they  would  take  and  relieve  her 
father  and  mother  from  the  binding  force 
and  effect  of  their  contract.  She  thought 
that  she  was  buying  something,  and  that 
they  had  something  to  sell.  It  is  admitted 
by  the  demurrer  that  appellant  thought  the 
contract  an  enforceable  one,  and  her  father 
and  mother  were  of  the  same  opinion.  It  is- 
most  likely  true  that  appellees  likewise  re- 
garded the  writing  as  a  good,  valid,  and  en- 
forceable contract  for  the  sale  of  the  land 
for  which  they  had  bargained.  If.  this  is- 
true,  then  they  were  mistaken  as  to  what 
they  had,  and  the  mistake  was  mutual.  If, 
on  the  other  hand,  they  knew  that  they  did 
not  have  an  enforceable  contract,  and  con- 
cealed this  fact  from  appellant  while  con- 
ducting their  negotiations  with  her,  then  by 
reason  of  such  concealment  they  practisi'd 
a  fraud  upon  her,  and  knowingly  took  ad- 
vantage of  her  ignorance  of  the  true  status 
of  affairs  and  secured  from  her  a  profit  of 
$800  for  releasing  her  parents  from  an- 
unenforceable  contract.  Clearly,  appellant 
would  not  have  paid  appellees  anything  like 
so  large  a  sum,  if  she  would  have  been  will- 
ing to  pay  them  anything  at  all.  but  for  the- 
mistaken  belief  that  the  contract  held  by- 
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appellees  was  a  binding  contract  of  sale,  and 
that  appellees  had  it  in  their  power  to  com- 
pel her  aged  parents  to  surrender  up  the 
farm  and  convey  same  to'  them  according  to 
the  terms  of  the  contract.  The  writing 
which  was  supposed  to  evidence  this  sale, 
and  from  the  burdensome  effect  of  which 
appellant  sought  to  relieve  her  parents,  was 
not  in  the  possession  of  appellant,  and  evi- 
dently not  in  the  possession  of  her  parents, 
for  she  had  not  seen  same  until  after  she 
had  paid  to  appellees  the  $800.  Under  the 
facts  stated,  is  this  such  a  case  of  mistake 
as  will  entitle  appellant  to  the  relief  sought? 
In  American  &  English  Encyclopedia  of 
Iaw,  vol.  20,  p.  812,  it  is  said  that,  in  order 
to  entitle  one  to  relief,  the  mistake  must 
be  one  concerning  a  fact  which  is  material 
to  the  transaction.  The  fact  must  be  such 
that  it  animated  and  controlled  the  conduct 
of  the  parties.  It  must  go  to  the  essence 
of  the  object  in  view,  and  not  be  merely  in- 
cidental, and  the  court  must  be  satisfied 
that,  but  for  the  mistake,  the  obligation 
from  which  relief  is  sought  would  never 
have  been  assumed.  A  further  requisite  is 
that  the  mistake  must  be  mutual;  and, 
third,  the  mistake  must  be  concerning  some 
existing  fact.  Measured  by  this  standard, 
we  find  that  the  matter  about  which  appel- 
lant was  mistaken  was  a  material,  existing 
fact,  about  which,  if  there  had  been  no  mis- 
take, she  would  certainly  not  have  entered 
into  the  contract  which  she  did  with  appel- 
lees, and  paid  them  the  sum  of  $800. 

The  petition  charges  that  appellees,  as 
well  as  appellant,  thought  that  they  had  a 
contract  for  the  purchase  and  sale  of  the 
land  in  question.  This  paper  was  in  their 
possession,  or,  at  least,  not  in  the  possession 
of  appellant,  not  accessible  to  her.  If  they 
were  mistaken  in  the  belief  that  they  had 
an  enforceable  contract  for  the  sale  of  the 
land  in  question,  and  knew,  as  they  must 
have  known,  when  appellant  was  attempt- 
ing to  negotiate  with  them  for  the  cancela- 
tion of  this  contract,  that  she  believed  that 
they  did  have  in  their  possession  such  a  con- 
tract, the  mistake  was  mutual.  It  they 
knew  that  it  was  not  enforceable,  and  con- 
cealed this  fact  from  her,  they  were  per- 
petrating a  fraud  upon  her.  In  the  case  of 
Robinson  ▼.  Bright,  3  Met.  (Ky.)  30,  suit 
was  brought  to  recover  the  purchase  price 
of  a  negro  who  was  sick  at  the  time  of  sale, 
on  the  ground  that  there  was  no  considera- 
tion for  the  payment  of  the  money,  and,  in 
passing  upon  the  question,  this  court  said: 
"Can  money  which  has  been  paid  for  a 
chattel,  of  no  value  when  sold,  and  where 
there  is  thus  a  total  failure  of  the  consid- 
eration upon  which  the  payment  was  made, 
be  recovered  back?"  And  continuing:  "We 
are  unable  to  perceive  any  difference  in  I 
15  L.RJ^.(N.S.) 


principle  between  the  two  cases.  If  it  is 
unjust  and  unconscientious  in  the  one  to 
coerce  the  payment  of  the  money,  in  the 
other  case  it  is  equally  against  justice  and 
good  conscience  to  retain  the  money.  In 
either  case  the  party  is  compelled  to  part 
with  his  money  without  having  received  any 
value  whatever  for  it.  And  there  is  am- 
ple authority  for  the  recovery  back,  by  an 
independent  action,  of  money  paid  upon  a 
consideration  believed  at  the  time  of  the 
contract  and  payment  to  be  valuable,  but 
which  was  in  fact,  at  the  time,  of  no  value 
whatever."  That  case  is  not  unlike  the  case 
at  bar.  Appellant  in  this  case  parted  with 
more  than  one  fourth  of  the  entire  esti- 
mated value  of  the  land  under  the  belief 
that  she  was  securing  the  relief  of  her  par- 
ents from  a  binding  and  enforceable  con- 
tract, when,  in  fact,  no  such  contract  was 
in  existence.  Had  she  entered  into  an  agree- 
ment to  pay.  appellees  the  sum  of  $800  for 
the  surrender  of  the  contract,  believing  that 
it  was  binding,  and  later,  upon  discovering 
that  it  was  not  a  binding  contract,  refused 
to  pay  the  money,  appellees  could  not  have 
enforced  its  payment  any  more  than  the 
seller  of  the  slave  could  have  enforced  the 
payment  of. the  purchase  money  when  the 
slave  was  of  no  value  at  the  time  of  the 
sale,  though  believed  to  be  of  sound  value. 
Nor  will  the  moral  obligation  of  appellant's 
parents  to  carry  out  their  verbal  agreement 
of  sale  offer  a  sufficient  consideration  to  up- 
hold the  payment  of  the  money,  where  the 
payment,  as  in  this  case,  was  made  for  the 
purpose  of  securing  the  release  of  the  par- 
ents from  a  supposed  enforceable  contract,, 
and  not  for  the  purpose  of  relieving  them 
from  the  discharge  of  a  moral  obligation. 
In  the  case  of  Underwood  v.  Brockman,  4 
Dana,  309,  29  Am.  Dec.  407,  this  court  said: 
"If  one  ignorant  of  a  plain  principle  of  law 
shall,  without  any  other  motive  or  consid- 
eration than  an  erroneous  opinion  respect- 
ing his  legal  rights  and  obligations,  releass 
a  right,  pay  money,  or  undertake  to  do  any 
act,  what  principle  of  law,  or  dictate  of  jus- 
tice or  policy,  would  require  him  to  be 
bound,  as  with  a  Gordian  knot,  which  noth- 
ing but  the  sword  could  loose?  Why  should 
he  be  punished  in  such  a  case  for  such  igno- 
rance? or  Why  should  the  other  party  be 
enriched  or  benefited  without  any  equiva- 
lent or  merit  of  any  kind  .  .  .?  A  mis- 
take of  fact  might  be  sufficient  to  entitle 
to  relief  or  exoneration,  because  such  a  mis- 
take would  show  that  the  contract  was  not 
such  as  the  parties,  or,  at  least,  one  of  them, 
contemplated  or  would  have  made,  had  there 
been  no  mistake."  And  in  the  case  of  Ger- 
man Security  Bank  v.  Columbia  Finance  & 
T.  Co.  27  Ky.  L.  Rep.  681,  85  S.  W.  761,  it 
is  said;     "The  general  rule  is  that,  wheT« 
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money  is  paid  by  mistake,  although  there 
was  negligence  on  the  part  of  the  person 
making  the  payment,  it  may  be  recovered 
back  for  the  reason  that  otherwise  the  per- 
son receiving  the  money  would  be  enriched 
at  the  expense  of  the  other."  It  is  true,  in 
this  latter  case,  the  relief  was  denied,  but 
upon  other  grounds;  the  general  doctrine 
being  distinctly  recognized. 

There  can  be  no  question  but  that  appel- 
lant would  never  have  consented  to  pay  to 
appellees  this  money  had  she  known  the 
true  condition  of  affairs  in  this  case.  The 
belief  that  her  parents  were  bound  by  an  en- 
forceable contract  was  the  one  cause  which 
induced  her  to  part  with  her  money.  It  is 
insisted  for  appellees  that  appellant  was  a 
volunteer  in  making  this  payment,  and  has 
,-no  right  of  action.  The  mistake  for  which 
-she  seeks  relief  was  as  to  the  existence  of 
;a  fact  about  which  she  was  negotiating  with 
appellees.  In  this  negotiation  she  was  not 
A  stranger  or  a  volunteer;  the  trade  was  a 
direct  transaction  between  herself  and  ap- 
pellees, and  the  mistake  under  which  she 
labored  was  one  of  fact  which  entered  into 
and  formed  the  very  basis  of  the  contract 
which  she  made  with  appellees,  and  for 
which  she  paid  them  the  sum  of  $800.  If 
there  had,  in  fact,  existed  an  enforceable 
contract  for  the  sale  of  this  farm,  and  ap- 
pellant had  paid  to  appellees  the  sum  of 
$800  for  the  release  of  this  enforceable  con- 
tract and  a  surrender  of  same  to  her  or  to 
her  parents,  it  could  not  be  maintained  that 
there  was*  no  consideration  for  the  agree- 
ment, for  there  would  have  been  a' valuable 
consideration  moving  from  appellees  to  ap- 
pellant for  the  payment  of  this  money. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  petition  clearly  stated  facts  which 
would  authorize  a  recovery  on  the  ground 
of  mistake,  and  the  demurrer  should  there- 
fore have  been  overruled.  Appellees  are  en- 
titled to  recover  any  money  paid  to  H.  A. 
Tucker  and  wife. 

This  cause  is  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 


NEW  HAMPSHIRE   SUPREME 
COURT. 

ELECTA  A.   CHAPMAN 

V. 

NEWMARKET  MANUFACTURING  COM 
PANY. 

(74  N.  H.  424,  68  Atl.  868.) 

Water  —  flowase      rights  —  unlimited 
deed. 

1.  Deeds  conveying  rights  of  flowage,  al- 
though absolute  in  form,  do  not  convey  the 
right  to  flow  according  to  their  strict  letter 
15  L.R.A.(N.S.) 


when  there  is  no  use  for  the  water  and  when 
the  flowage  would  be  detrimental  to  the 
servient  estate,  since  the  right  conveyed  ia 
only  an  unlimited  reasonable  use  of  the 
privilege. 

Trial  —  reasonable    use  —  qnestlon    for 
Jury. 

_  2.  The  (question  whether  or  not  a  flowage 
right  is  being  reasonably  used  is  one  of  fact. 

(February  4,  1908.) 


C<tae  Note.  —  Right*  conferred  by  grant 
of  unrestricted  easement  as  limited 
to  a  reasonable  use. 

In  Haskins  v.  Haskins,  9  Gray,  390,  where 
a  lower  mill  owner  sought  to  recover  dam- 
ages from  his  grantee  for  obstructing  the 
flow  of  water  of  a  stream  above  his  mill  by 
throwing  large  quantities  of  sawdust  in  the 
stream,  Bigelow,  J.,  said':  "Irrespectively  of 
the  mode  in  which  the  parties  acquired  ti- 
tle to  the  mill  privileges,  each  had  the  right 
to  use  the  water  belonging  to  his  mill  in  a 
reasonable,  ordinary,  and  proper  manner  for 
the  regular  and  usual  prosecution  of  his 
business.  Such  use  of  the  water  by- one  mill 
owner,  although  it  might  impair  in  some 
degree  the  efficiency  of  the  mill  privil^e  of 
another  owner  on  the  same  stream,  would 
give  no  right  of  action  to  the  latter.  .  .  . 
The  real  issue  before  the  jury,  therefore, 
in  the  present  case,  was  not  as  to  the  man- 
ner in  which  the  plaintiff  had  used  the  up- 
per mill  and  the  pond  below  the  same,  while 
it  was  owned  by  him  and  before  it  was  con- 
veyed to  the  defendant;  but  whether  the  lat- 
ter, since  he  became  the  owner  of  the  upper 
mill,  had  used  his  privilege  in  a  reasonable 
and  proper  manner,  conformably  to  the 
usages  and  wants  of  the  community,  and  in 
a  mode  not  inconsistent  with  a  like  reason- 
able and  proper  use  of  the  plaintiff's  mill 
situated  on  the  same  stream  below." 

The  grant  of  a  right  to  draw  water  as 
shall  best  convenience  the  grantee  must  be 
exercised  in  a  reasonable  manner,  and  so  as 
not,  by  wantonness  or  negligence,  unneces- 
sarily to  injure  the  grantor.  Kaler  v.  Sea- 
man, 49  Me.  207. 

A  grant  of  an  easement,  in  connection 
with  a  public  house  adapted  to  the  accom- 
modation of  23  people,  of  the  free  passage 
of  running  water  through  all  drains,  sewers, 
water  courses,  and  cesspools  then  construct- 
ed, or  to  be  thereafter  constructed,  through 
adjoining  lands  of  the  grantor,  is  limited  to 
a  reasonable  use  thereof  for  the  purposes  of 
the  land  in  the  condition  in  which  it  was 
when  the  grant  was  made;  therefore,  such 
easement  cannot  be  used,  upon  the  altera- 
tion of  such  public  house  into  an  asylum 
capable  of  accommodating  nearly  160  peo- 
ple, to  carry  off  the  additional  sewage  there- 
from.   Wood  V.  Saunders,  L.  R.  10  Ch.  682. 

The  general  grant  of  the  privilege  of 
erecting  a  mill  and  dam  upon  a  stream  of 
water,  without  limitation  with  respect  to 
the  height  the  grantee  might  raise  the  wa- 
ter and  flow  adjoining  lands,  is  to  be  re- 
stricted by  reason  and  justice;  and,  where  a 
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EXCEPTIONS  by  defendant  to  rulings  of 
the  Superior  Court  for  Rockingham 
County  made  during  the  trial  of  an  action 
brought  to  recover  damages  for  injuries  to 
land  by  the  alleged  unreasonable  exercise  of 
a  flowage  right,  which  resulted  in  a  verdict 
in  plaintiff's  favor.    Overruled. 

Defendant  had  received  from  plaintiff's 
predecessor  in  title  unrestricted  grants  of 
the  right  to  flow  land  by  a  mill  pond  to  be 
created  by  the  erection  and  maintenance  of 
a  dam  of  a  certain  height.  Plaintiff  claimed 
that  the  flowage  privilege  bad  been  unrea- 
sonably exercised  to  her  injury,  and  the 
court  submitted  the  question  of  reasonable- 
ness to  the  jury. 

Further  facts  appear  in  the  opinion. 

Messrs.  Kivel  A  Hughes,  for  defendant: 

It  is  the  duty  of  the  court  to  construe 
deeds  and  determine  their  legal  effect  where 
there  is  no  such  ambiguity  as  requires  parol 
proof  and  submission  to  the  jury. 

13  Cyc.  Law  &.  Proc.  p.  610;  Dean  v.  Ers- 
kine,  18  N.  H.  81;  Reed  v.  Locks  t  Canals, 
8  How.  274,  12  L.  ed.  1077;  Wells  v.  Jack- 
son Iron  Mfg.  Co.  47  N.  H.  253,  90  Am.  Dec. 
575;  Snow  r.  Orleans,  126  Mass.  456. 

Where  the  height  of  the  dam  is  the  test 
of  the  flowage  rights,  that  will  govern. 

2  Famham,  Waters,  p.  1790;  Salmon  Falls 
Mfg.  Co.  v.  Portsmouth  Co.  46  N.  H.  249. 

Defendant,  without  a  deed,  would  have 
the  right  reasonably  to  use  its  premises,  and 
would  be  liable  only  for  an  unreasonable 
use  thereof. 

Bassett  v.  Salisbury  Mfg.  Co.  43  N.  H. 
669,  82  Am.  Dec.  179 ;  Hayes  v.  Waldron,  44 
N.  H.  580,  84  Am.  Dec.  105:  Swett  v.  Cutts, 
60  N.  H.  444,  9  Am.  Rep.  276;  2  Farnham, 
Waters,  p.  1578. 


Messrs.  Page  A  Bartlett  and  Ernest  li. 
GnptlU  for  plaintiff. 

Peaslee,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant's  contention  is  that,  be- 
cause its  deeds  of  flowage  rights  are  abso- 
lute in  form,  the  right  conveyed  is  without 
limitation,  so  far  as  the  servient  estate  is 
concerned.  This  is  not  the  law  here.  Ab- 
bott v.  Butler,  59  N.  H.  317;  Franklin  v. 
Durgee,  71  N.  H.  186,  68  L.R.A.  112,  61  Atl. 
911;  Home  v.  Hutchins,  71  N.  H.  117,  124, 
61  Atl.  645,  and  cases  cited;  Horan  v. 
Byrnes,  72  N.  H.  93,  97,  62  L..R.A.  602,  101 
Am.  St.  Rep.  670,  64  Atl.  945;  Berry  v. 
Hutchins,  73  N.  H.  310,  316,  61  Atl.  660. 
An  unlimited  conveyance  of  an  easement  is 
in  law  a  grant  of  unlimited  reasonable  use. 
Bean  v.  Coleman,  44  N.  H.  539,  543,  544. 
No  express  restriction  was  necessary  to  save 
to  the  grantor  the  use  of  his  land  beyond 
reasonably  necessary  use  by  the  grantee, 
"because  nothing  beyond  such  use  was  in- 
cluded in  the  grant,  either  expressly  or  by 
implication."  Home  v.  Hutchins,  71  N.  H. 
125,  51  Atl.  649.  "There  is  no  presumed 
grant  of  a  right  to  exercise  the  easement 
in  an  unnecessary  and  unreasonable  man- 
ner. .  .  .  The  right  of  the  easement 
owner  and  the  right  of  the  landowner 
are  not  absolute,  irrelative,  and  uncon- 
trolled, but  are  so  limited,  each  by  the 
other,  that  there  may  be  a  due  and 
reasonable  enjoyment  of  both."  Olcott  v. 
Thompson,  59  N.  H.  154,  156,  47  Am.  Rep. 
184.  "The  right  is  not  to  be  exercised  ar- 
bitrarily whenever  the  one  entitled  tp  ex- 
ercise it  thinks  proper  or  sees  fit,  but  only 


dam  has  been  maintained  at  a  certain  height 
for  about  forty  years,  the  grantee  has  fixed 
the  limits  thereto,  which  he  may  not  after- 
wards overleap  by  raising  his  dam  to  a  great- 
er height.    Barret  v.  Hosmer,  1  Root,  271. 

A  general  reservation,  or  a  grant,  of  a 
right  q{  way,  is  limited  to  a  use  such  as  is 
reasonably  necessary  and  convenient,  and  as 
little  burdensome  to  the  servient  estate  as 
possible  for  the  use  contemplated.  Max- 
well V.  McAtee,  P  B.  Mon.  20,  48  Am.  Dec. 
409;  Devine  v.  McRohan,  23  Ky.  L.  Rep. 
1636,  65  S.  W.  799;  Rowell  v.  Doggett,  143 
Mass.  483,  10  N.  E.  182;  Peabodv  v.  Chand- 
ler, 42  App.  Div.  384,  59  N.  Y.  Supp.  240; 
Bean  v.  Coleman,  44  N.  H.  539;  Abbott  v. 
Butler,  69  N.  H.  317;  Watts  v.  C.  I.  John- 
son ft  B.  Real  Estate  Corp.  105  V<\.  519,  54 
S.  E.  317;  Hawkins  v.  Carbines,  27  L.  J. 
Exch.  N.  S.  44. 

The  use  of  a  right  of  way,  reserved  in  a 
conveyance,  is  not  limited,  by  the  fact  that 
at  one  end  it  terminates  at  the  grantor's 
land,  to  the  carrying  away  of  the  annual 
crops  therefrom;  but  it  may  also  be  used 
to  carry  therefrom  wood,  stone,  and  what- 
15  L.R.A.(N.S.) 


ever  else  is  naturally  upon  the  land.  Ab- 
bott v.  Butler,  supra. 

One  of  two  proprietors  of  adjoining  build- 
ings, who  has  a  perpetual  easement,  in  com- 
mon with  the  other  owner,  in  the  use  of  the 
stairway  between  the  'buildings,  may  use 
the  wall  along  the  stairway  for  the  purpose 
of  putting  up  business  signs  of  his  tenants, 
who  occupy  the  upper  room,  so  long  as  such 
use  is  limited  to  what  is  reasonable  and  cus- 
tomary in  that  regard.  Bennett  v.  Selig- 
man,  32  Mich.  500. 

What  constitutes  a  reasonable  use  of  an 
easement  is  a  question  to  be  determined  by 
the  jury.    Rowell  v.  Doggett,  supra. 

As  to  the  law  pertaining  to  grants  of  wa- 
ter power  and  the  construction  thereof,  see 
note  to  Merrifield  t.  Canal  Comrs.  67  L.R. 
A.  369. 

As  to  the  relative  rights  of  upper  and 
lower  proprietors  as  to  the  use  and  flow  of 
water  in  streams,  see  note  to  Barnard  t. 
Shirley,  41  L.R.A.  737. 

As  to  how  far  grant  of  mill  includes  wa- 
ter rights,  see  note  to  Cox  v.  Howell,  68 
L.R.A.  487. 
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when  there  is  a  reasonable  necessity  for  its 
exercise."     Berry  v.  Hutchins,  supra. 

The  question  is  not  whether  the  defendant 
might  flow  strictly  according  to  the  letter 
of  its  deeds  if  such  flowage  would  be  of  use 
to  it  in  a  reasonable  way,  but  whether  it 
may  so  flow  when  it  has  no  use  for  the  wa- 
ter, and  when  tlie  flowage  would  be  a  detri- 
ment to  the  servient  estate  and  in  fact  un- 
reasonable. The  question  is  not  an  open  one 
in  this  state.  The  issue  presented  was  one 
of  fact,  and  was  properly  disposed  of  as 
such,  although  the  rigid  rule  of  construction 
contended  for  by  the  defendant  might  have 
been  more  easily  applied.  Franklin  v.  Dur- 
gee,  71  N.  H.  186,  191,  68  L.R.A.  112,  51  Atl. 
911;  Moore  v.  Berlin  Mills  Co.  74  N.  H.  SOS, 
67  Atl.  678. 

Exception  overruled. 

All  concur. 


VIRGINIA  SFPREMK  COURT  OF  AP- 
PEALS. 

JOHN  P.  ROBINSON,  Appt., 

V. 

CITY  OF  NORFOLK. 
(—  Va.  — ,  60  S.  E.  762.) 

liicense  —  revenue. 

1.  A  license  tax  on  circuses  included  in 
a  general  taxing  ordinance,  the  proceeds  of 
which  are  not  to  be  applied  to  the  special 
object  of  defraying  the  expenses  incident  to 
police  and  other  protection,  but  to  the  gen- 
eral expenses  of  the  city,  is  one  for  revenue 
purposes. 

Extraterritorial  taxation  —  constitution- 
ality. 

2.  The  legislature  cannot  authorize  a  city 
to  levy  license  taxes  for  revenue  upon  cir- 
cuses exhibiting  beyond  the  territorial  lim- 
its of  the  city. 

(March   12,   1908.)' 


APPEAL  by  defendant  from  a  judgment 
of  the  Law  and  Chancery  Court  for  the 
City  of  Norfolk  in  plaintiff's  favor  in  a  suit 
to  collect  a  tax.    Reversed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Loyall  &  Taylor,  for  appellant: 

Uniformity  in  taxation  must  be  coexten- 
sive with  the  territory  to  which  it  applies. 

Day  v.  Roberts,  101  Va.  251,  43  8.  E.  362. 

A  city  burden  cannot  be  imposed  upon  a 
territory  smaller  or  greater  than  the  city. 

Ibid.;  Washington  County  ▼.  Saltville 
Land  Co.  99  Va.  640,  39  S.  E.  704;  Cooley, 
Const.  Lim.  160;  Wells  v.  Weston,  22  Mo. 
384,  66  Am.  Dec.  627 ;  St.  Charles  v.  Nolle, 
51  Mo.  124,  11  Am.  Rep.  440;  21  Am.  ft 
Eng.  Enc.  Law,  p.  785. 

If  the  tax  is  for  revenue  purposes,  it  is 
unconstitutional. 

Morgan's  L.  &  T.  R.  &  S.  S.  Co.  v.  Board 
of  Health,  118  U.  S.  455,  30  L.  ed.  237,  6 
Sup.  Ct.  Rep.  1114;  Norfolk  v.  Flynn,  101 
Va.  473,  62  L.R.A.  771,  99  Am.  St.  Rep.  918, 
44  S.  E.  717. 

Mr.  James  F.  Duncan,   for  appellee: 

The  sovereign  may  create  taxing  districts 
outside  the  limits  of  a  town. 

Gray,  Limitations  of  Taxing  Powers  ft 
Public  Indebtedness,  f  419,  p.  234. 

To  regulate  circuses,  the  legislature  has 
lawfully  made  a  uniform  taxing  district  out 
of  each  city,  and  within  the  limit  of  1  mile 
surrounding  the  same,  throughout  the  whole 
state. 

Newport  News  ft  O.  P.  R.  A  Electric  Co. 
V.  Newport  News,  100  Va.  l.W.  40  S.  E.  645; 
1  Dill.  Mun.  Corp.  4th  ed.  428;  Cooley. 
Const.  Lim.  202,  and  note;  2  Dill.  Mun. 
Corp.  4th  ed.  769. 

Messrs.  H.  R.  Pollard  and  '  George 
Wayne  Anderson  for  city  of  Richmond,  by 
permission : 

Money  collected  by  way  of  a  license  as  a 
police  regulation  may  go  into  the  treasury 
for  general  revenue  purposes. 


Ca»e  Note.  ^  Power  of  city  to  extend 
exercise  of  taxing  or  licensing  power 
beyond  the  corporate  limits. 

This  note  is  strictly  confined  to  those 
cases  involving  the  question  of  the  power  of 
a  municipality  to  exercise  its  licensing  or 
taxing  power  beyond  the  corporate  limits. 
It  does  not  purport  to  deal  with  those  cases 
in  which  a  municipality  attempted  to  tax 
property  beyond  the  corporate  limits,  but  in 
which  the  controversy  arose,  not  over  the 
question  whether  the  municipal  taxing  pow- 
er could  reach  such  property,  but  as  to 
whether  the  situs  of  the  property  sought  to 
be  taxed  was,  for  the  purposes  of  taxation, 
to  be  legally  regarded  as  within  the  limits 
of  the  jurisdiction  of  the  municipality;  nor 
does  it  attempt  to  include  those  cases  in 
which  license  fees  have  been  sought  to  be 
15  L.RA.(N.S.) 


imposed  upon  persons  engaged  in  a  certain 
business  near  the  city  limits,  and  who  ex- 
tended their  operations  in  one  or  more  par- 
ticular instances  within  such  limits,  for 
here,  also,  the  question  is,  not  whether  the 
municipality  can  exercise  its  licensing  pow- 
er beyond  the  corporate  limits,  but  whether 
the  particular  acts  of  the  person  against 
whom  the  licensing  power  was  sought  to  be 
exercised  brought  him  within  the  provisions 
of  an  ordinance  taxing  persons  engaged  in 
the  vocations  named  therein.  It  should  be 
borne  in  mind,  also,  that  the  present  note 
is  concerned  only  with  the  extent  of  the  li- 
censing and  taxing  power  of  municipalities, 
and  not  with  that  power  as  it  may  be  exer- 
cised by  municipal  or  other  officers  in  the 
levying  of  taxes  in  taxing  districts  created 
by  the  legislature. 
That    a    municipal    corporation    cannot. 
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1  Tiedeman,  State  &  Federal  Control  ot 
Persons  &  Property,  486 ;  Youngblood  v.  Sex- 
ton, 32  Mich.  406,  20  Am.  Rep.  654 ;  Carter 
V.  Dow,  16  Wis.  290;  Tenney  v.  Lenz,  16  Wis. 
566;  Farmville  v.  Walker,  101  Va.  325,  61 
L.R_A.  125,  99  Am.  St.  Rep.  870,  43  S.  E. 
558;   Cooley,  Taxn.   1127. 

The  power  to  tax  or  license  for  revenue 
occupations  or  callings  that  inherently  or 
properly  fall  within  the  police  power,  may 
be  granted  by  the  state. 

Baker  v.  Lexington,  21  Ky.  L.  Rep.  809, 
53  S.  W.  16;  State,  Morgan,  Prosecutor,  v. 
Orange,  50  N.  J.  L.  391,  13  Atl.  240;  State 
V.  Irvin.  126  N.  C.  994,  35  S.  E.  430;  2 
Cooley,  Taxn.  1136;  21  Am.  k  Eng.  Enc. 
Law,  pp.  788,  790;  San  Jos6  v.  San  Jos6  & 
S.  C.  R.  Co.  63  Cal.  481. 


For  police  purposes,  license  fees  may  be 
authorized  to  be  collected  extraterritorially. 

2  Cooley,  Taxn.  1148;  1  Cooley,  Taxn. 
260;  Falmouth  v.  Watson,  5  Bush,  661;  Chi- 
cago Packing  ft  Provision  Co.  v.  Chicago,  88 
111.  221,  30  Am.  Rep.  546;  People  v.  Raims, 
20  Colo.  489,  39  Pac.  341 ;  Washington  Coun- 
ty v.  Saltville  Land  Co.  99  Va.  644,  39  S.  E. 
704;  Wade  v.  Richmond,  18  Gratt.  583. 

The  constitutional  requirement  for  the  uni- 
formity of  taxation  has  no  reference  to  the 
taxation  of  occupations. 

1  Tiedeman,  State  ft  Federal  Control  of 
Persons  A  Property,  497  j  2  Cooley,  Taxn. 
1098;  21  Am.  &  Eng.  Enc.  Law,  p.  776; 
East  St.  Louis  v.  School  Trustees,  102  111. 
489,  40  Am.  Rep.  606;  Craw  v.  Tolono,  96 
III.  261,  36  Am.  Rep.  143;  Slaughter  v.  Com. 


without  express  authority,  impose  taxes  for 
its  own  local  purposes  on  property,  either 
real  or  personal,  not  within  the  corporate 
limits;  and  that  it  cannot  impose  license 
charges  for  revenue  purposes  on  occupa- 
tions not  carried  on  within  such  limits, — 
would  seem  to  be  too  elementary  to  admit  of 
dispute;  and  it  appears  to  be  well  settled 
that  the  legislature  cannot  confer  upon  a 
municipality  the  power  to  impose  such  taxes 
or  license  charges.  Robinson  v.  Nobfolk; 
Wells  V.  Weston,  22  Mo.  384,  66  Am.  Dec. 
627 ;  28  Cyc.  Law  ft  Proc.  p.  1676. 

The  case  of  Langhome  v.  Robinson,  20 
Gratt.  661,  in  which  a  statute  authorizing 
the  city  of  Lynchburg  to  tax  property  with- 
in the  city  and  for  half  a  mile  beyond  the 
city  limits  for  the  purpose  of  paying  divi- 
dends guaranteed  by  the  municipality  on 
railroad  stock  was  held  constitutional,  ap- 
pears to  be  somewhat  at  variance  with  the 
rule  stated.  In  the  Robinson  Case  this  de- 
cision is  sought  to  be  distinguished  on  the 
g-r'ound  that  when  it  was  rendered  there 
was  no  HAiitation  in  the  Virginia  Consti- 
-tution  upon  the  taxing  power  of  the  legisla- 
ture. But  neither  was  there  any  such  con- 
stitutional limitation  in  the  Wells  Case, 
supra,  affecting  this  question,  and  yet  the 
^lissouri  court  applied  the  rule  as  above 
stated.  In  the  Langhome  Case  the  court 
said  that  the  precise  question  before  it  was, 
whether  it  was  competent  for  the  legisla- 
ture to  delegate  to  the  council  of  the  city 
of  Lynchburg  the  power  to  lay  and  collect  a 
tax,  for  the  purpose  above  stated,  upon  per- 
«<on8  and  property  outside  of  the  corporate 
limits.  In  answering  the  question,  the  court 
adverted  to  the  fact  that  there  was  no  con- 
fltitutional  limitation  on  the  legislative  tax- 
ing power,  but  laid  stress  upon  the  facts 
that  the  effect  of  the  legislative  enactment 
in  question  was  to  create  a  taxing  district 
out  of  the  territory  covered  by  the  act  for 
the  particular  purpose  therein  named,  that 
the  legislature,  in  the  exercise  of  its  discre- 
tion, assumed  that  both  those  inside  and 
those  outside  the  city  had  such  a  special  in- 
terest in  the  road  as  to  authorize  a  special 
tax  upon  them,  and  delegated  to  the  munici- 
pality of  Lvnchburg,  which  was  included  in 
36  L.R-A.{N.S.) 


such  taxing  district,  the  legislative  power 
of  levying  and  collecting  the  tax.  This 
power,  the  court  said,  was  a  superadded  au- 
thority distinct  from  and  independent  of  the 
general  authority  of  the  municipal  officers 
of  the  city  as  such, — "as  much  so  as  if 
they  had  not  been  the  same  persons."  They 
were  not  acting  as  officers  of  the  city  when 
levying  this  tax,  but  as  a  body  of  men  to 
whom  a  special  authority  had  been  dele- 
gated by  the  legislature.  If  this  be  taken 
as  the  true  ground  of  the  decision,  it  is 
clearly  distinguishable  from  the  Robinson 
Case,  and  there  is  high  authority  for  the 
position  so  taken.  See  Cooley,  Taxn.  2d  ed. 
pp.  149-152. 

In  Conwell  v.  Connersville,  8  Ind.  358,  the 
act  incorporating  the  town  authorized  the 
municipal  authorities  to  impose  taxes  on 
property  within  200  yards  beyond  the  cor- 
porate limits.  The  defendant  owned  prop- 
erty within  that  distance  of  the  town  lim- 
its, and  was  resisting  the  enforcement  ot 
taxes  imposed  upon  it  by  the  municipal  au- 
thorities. The  court  disposed  of  the  ques- 
tion of  the  constitutionality  of  the  provision 
thus:  "The  appellant  in  his  brief,  pro- 
pounds this  inquiry:  'Can  the  appellees 
[the  town]  tax  property  lying  outside  of 
the  corporate  limits,  and  within  200  yards  t' 
No  argument  or  authority  is  adduced  in  re- 
lation to  the  point  involved  in  the  inter- 
rogatory; hence,  we  are  inclined  to  answer 
briefly  that  the  act  of  1849  invests  the  presi- 
dent and  trustees  [of  the  town]  with  full 
power  to  tax  property  within  200  yards  of 
the  corporation  line.  And  we  are  not  ad- 
vised that  that  act  is  in  conflict  with  the 
Constitution."  The  decision  of  the  case, 
however,  was  based  on  the  disposition  of 
several  other  questions  which  were  involved 
therein,  and  it  is  doubtful,  to  say  the  least, 
whether,  upon  a  full  argument  of  the  ques- 
tion in  the  light  of  the  authorities  cited  su- 
pra, it  would  be  followed  as  a  correct  ap- 
plication of  the  law. 

That  the  rule  prohibiting  a  municipality 
from  extending  its  taxing  power  beyond  thp 
corporate  limits  for  local  purposes  is  an 
unbending  one,  is  illustrated  by  the  case  of 
Ham  V,  Sawyer,  38  Me.  37,  in  which  it  was 
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13  Gratt.  767 ;  Eyre  v.  Jacob,  14  Gratt.  434, 
73  Am.  Dec.  367;  Com.  v.  Moore,  26  Gratt. 
951;  Newport  News  ft  O.  P.  R.  ft  Electric 
Co.  V.  Newport  News,  100  Va.  157,  40  S.  E. 
645. 

The  assembly  may  grant  to  municipalities 
an  extraterritorial  power  to  tax  for  revenue  | 
in  special  instances. 

Gilchrist's  Appeal,  109  Pa.  600;  Chicago, 
B.  ft  Q.  R.  Co.  T.  Cass  County,  61  Neb.  369, 
70  N.  W.  955;  1  Cooley,  Taxn.  97;  Chico 
High  School  Board  v.  Butte  County,  118 
Cal.  115,  50  Pac.  275;  Will  County  v.  Peo- 
ple, 110  111.  511;  People  v.  Central  P.  R. 
Co.  43  Cal.  398;  Bowles  v.  SUte,  37  Ohio 
St.  35;  New  York,  L.  E.  ft  W.  R.  Co.  v. 
Marion  County,  48  Ohio  St.  249,  27  N.  E. 
648;  Henderson  Bridge  Co.  v.  Henderson,  90 
Ky.  498,  14  S.  W.  493;  Street  Lighting 
Dist.  No.  1  T.  Drummond,  63  N.  J.  L.  493, 
43  Atl.  1061 ;  Smith  v.  Howell,  60  N.  J.  L. 
384,  38  Atl.  180 ;  State,  Peck,  Prosecutor,  v. 
Raritan  Twp.  52  N.  J.  L.  319,  19  Atl.  610; 
1  Cooley,  Taxn.  245 ;  Langhome  t.  Robinson, 
20  Gratt.  661;  Norfolk  City  v.  Ellis,  26 
Gratt.  231;  Washington  County  v.  Saltville 
Land  Co.  99  Va.  640,  39  S.  E.  704. 

Harrison,  J.,  delivered  the  opinion  of  the 
court: 

This  action  of  trespass  on  the  case  in  as- 
sumpsit involves  the  right  of  the  city  of 
Norfolk  to  assess  a  circus  with  a  license 
tax;  that  is,  exhibiting  beyond  the  territo- 


rial limits  of  the  city,  but  within  1  mile  of 
such  limits. 

The  facts  agreed  of  record  are  as  follows: 
"That  John  F.  Robinson  gave  a  circus  per- 
formance on  September  16,  1906,  wholly 
within  the  county  of  Norfolk,  within  1  mile- 
of  the  corporate  limits  of  the  city  of  Nor- 
folk; but  the  territorial  limits  of  the  city  of 
Norfolk  do  not  extend  to  the  locality  where 
said  performance  was  given.  That  no  pa- 
rade in  said  city  was  given.  That  this  suit 
is  brought  to  collect  a  license  tax  imposed 
by  the  city  of  Norfolk  under  I  65  of  an  or- 
dinance of  the  city  of  Norfolk  adopted  by 
the  select  and  common  councils  of  said  city 
on  the  10th  and  14th  of  April,  1906,  and 
approved  by  the  mayor' April  21, 1906.  That 
such  parts  of  the  charter  and  ordinances  of 
the  city  of  Norfolk  as  are  pertinent  to  the- 
subject-matter  hereof  shall  be  admissible. 
Tha<f  the  license  tax  authorized  and  collected 
by  §  56  above  is  not  applied  to  the  speciaf 
object  of  defraying  the  expenses  incident  to- 
the  police  or  other  protection  furnished  cir- 
cus performances,  but  to  the  general  ex- 
penses of  the  city. 

"That  the  said  John  F.  Robinson  paid! 
the  license  tax  in  the  county  of  Norfolk  im- 
posed by  the  state  of  Virginia. 

"That  the  decision  in  this  suit  shall  de- 
termine the  issue  in  the  suit  of  the  City  of 
Norfolk  y.  Bamum  ft  Bailey,  Limited,  pend- 
ing in  this  court." 

The  whole  matter  of  law  and  fact  was- 


held  that  the  fact  that  a  town  exercised  its 
municipal  authority,  including  the  taxing 
power'  over  a  certain  territory  beyond  the 
corporate  limits  for  over  twenty  years,  with 
the  acquiescence  of  the  inhabitants  living 
therein,  did  not  give  the  town  a  prescriptive 
right  to  levy  taxes  in  such  territory.  See 
also,  in  this  connection.  Pacific  Sheet  Metal 
Works  V.  Boeder,  26  Wash.  183,  66  Pac.  428. 

But,  while  a  municipality  may  not  be 
authorized  to  levy  taxes  on  property  beyond 
the  corporate  limits  for  local  purposes,  it  is 
competent  for  the  legislature  to  authorim 
the  imposition  of  an  assessment  by  a  city 
or  town  upon  property  adjacent  to  the  cor- 
porate limits,  where  such  property  is  bene- 
fited by  a  municipal  improvement  to  be 
paid  for  by  assessing  the  property  owners 
benefited  by  it. 

Thus,  in  Brooks  v.  Baltimore,  48  Md.  265, 
an  ordinance  of  the  city  assessing  property 
adjacent  to  the  city  limits  for  a  portion  of 
the  cost  of  an  improvement  to  a  city  street 
extending  to  such  limits  and  benefiting  the 
adjacent  property,  passed  in  pursuance  of 
a  statute  authorizing  such  assessment,  was 
upheld,  the  court  saying:  "We  have  failed 
to  find  any  constitutional  prohibition  upon 
the  exercise  of  this  power  by  the  legisla- 
ture. Was  it  a  tax,  which  had  been  im- 
posed to  be  contributed  for  the  support  of 
the  municipal  government,  it  would  be  oth- 
erwise." 
15  L.RJ^.(N.S.) 


It  will  be  noted  that  the  ground  of  the 
decision  in  the  Robinson  Case  was  the  fact 
that  the  license  was  sought  to  be  imposed 
for  revenue  purposes,  and  no  intimation  ia 
given  by  the  court  as  to  whether  the  li- 
censing ordinance  would  have  been  upheld 
by  it  had  it  been  imposed  solely  for  police- 
purposes.  The  right  of  a  municipality  to- 
exercise  its  licensing  power  for  police  pur- 
poses beyond  the  city  limits  has,  however, 
been  contested  in  the  courts  in  other  states. 

In  Chicago  Packing  ft  Provision  Co.  v. 
Chicago,  88  111.  221,  30  Am.  Rep.  545,  the 
city,  by  virtue  of  a  statute  empowering  it 
to  do  so,  imposed  a  license  fee  upon  per- 
sons engaged  in  the  slaughtering  and  pack- 
ing business  within  the  city,  or  within  a 
mile  beyond  the  corporate  limits.  This  waa 
held  to  be  a  valid  exercise  of  the  police  pow- 
er of  the  city. 

A  similar  ruling  was  made  in  the  case 
of  Falmouth  v.  Watson,  5  Bush,  660,  in. 
which  it  was  held  that  an  ordinance,  passed 
in  pursuance  of  a  legislative  enactment  au- 
thorizing it,  requiring  persons  engaged  in 
retailing  spirituous  liquors  within  the  town 
and  within  one  mile  beyond  the  town  limita 
to  secure  a  license  from  the  municipal  au- 
thorities, was  a  valid  exercise  of  the  police- 
power  of  the  municipality. 

To  the  same  effect  is  the  case  of  PeopI» 
v.  Raims,  20  Colo.  489,  30  Pae.  341. 
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heard  and  determined  by  the  court,  and 
judgment  rendered  in  faror  of  the  city  for 
the  tax  assessed,  with  interest  and  costs. 

This  demand  of  the  city  is  in  pursuance 
of  {  55  of  its  general  tax  ordinance,  im- 
posing taxes  upon  property,  persons,  and 
licenses  for  all  city  purposes;  and  ia  as  fol- 
lows: 

"Sec.  55.  Circuses  or  menageries,  within 
the  city,  or  within  I  mile  of  the  boundary 
thereof,  for  every  twenty-four  hours  or  part 
thereof,  including  one  parade,  $350  each, 
and  for  each  parade  of  a  circus  or  menage- 
rie, not  included  in  the  above,  $350.  Side 
shows,  for  each  tent,  within  the  city,  or 
within  1  mile  of  the  boundary  thereof,  $25' 
for  every  twenty-four  hours  or  part  there- 
of." 

The  city  of  Norfolk  relies  upon  }  1032 
of  the  Code  as  its  authority  for  this  ordi- 
nance and  the  assessment  of  the  license  tax 
therein  provided  for.  That  section  is  as 
follows: 

"The  jurisdiction  of  the  corporate  author- 
ities of  each  town  or  city,  in  criminal  mat- 
ters and  for  imposing  and  collecting  a  li- 
cense tax  on  all  shows,  performances,  and 
exhibitions,  shall  extend  1  mile  beyond  the 
corporate  limits  of  such  town  or  city." 

The  payment  of  this  tax  is  resisted  by 
the  defendant  as  an  unwarranted  and  in- 
valid exercise  of  the  taxing  power  by  the 
city  of  Norfolk. 

For  the  purposes  of  taxation,  the  Consti- 
tution has  divided  the  state  into  counties 
and  magisterial  districts,  cities,  and  towns. 
Each  of  these  subdivisions  has  its  territorial 
limits  fixed;  each  being  distinct  and  sepa- 
rate from  the  other.  What  is  meant  by  the 
words  "territorial  limits,"  in  {  168  of  the 
Constitution  [Va.  Code  1904,  p.  cclxii.],  is 
the  actual  boundaries  of  each  of  such  sub- 
divisions, as  the  same  are  fixed  by  law. 
It  would  seem  to  be  fundamental  that  one 
of  these  communities  cannot,  for  its  own 
benefit,  tax  one  of  the  others  which  has 
no  share  in  the  benefit  to  be  derived  from 
such,  taxation. 

The  circus  in  question  was  being  exhib- 
ited in  Norfolk  county.  The  territorial  lim- 
its of  that  county  embraced  the  whole  coun- 
ty, and  it  cannot  be  seriously  contended  that 
the  legislature  can  create  a  taxing  district 
in  a  county  from  which  a  city  shall  raise 
revenue  for  the  exclusive  benefit  of  such 
city. 

The  principle  that  one  territory  cannot 
be  taxed  for  the  benefit  of  another  is  fun- 
damental and  well  recognized  by  the  au- 
thorities on  the  subject.  It  does  not  rest 
alone  upon  the  theory  of  taxation  without 
representation,  but  upon  the  principle  that 
private  property  cannot  be  taken  for  any- 
thing but  a  public  use.  Cooley,  Taxn.  2d 
ed.  chap.  5,  pp.  140  et  seq.,  and  cases  cited. 
15  L.RJV.(N.S.) 


At  pages  141  and  142,  this  learned  author 
says:  "It  can  therefore  be  stated  with  em- 
phasis that  the  burden  of  a  tax  must  be 
made  to  rest  upon  the  state  at  large,  or  upon 
any  particular  district  of  the  state,  accord- 
ing as  the  purpose  for  which  it  is  levied 
is  of  general  concern  to  the  whole  state,  or, 
on  the  other  hand,  pertains  only  to  the  par- 
ticular district.  A  state  purpose  must  be 
accomplished  by  state  taxation;  a  county 
purpose  by  county  taxation;  or  a  public 
purpose  for  any  inferior  district  by  taxation 
of  such  district.  This  is  not  only  just,  but 
it  is  essential.  To  any  extent  that  one 
man  is  compelled  to  pay  in  order  to  relieve 
others  of  a  public  burden  properly  resting 
upon  them,  his  property  is  taken  for  private 
purposes,  as  plainly  and  as  palpably  as  it 
would  be  if  appropriated  to  the  payment  of 
the  debts  or  the  discharge  of  obligations 
which  the  person  thus  relieved  by  his  pay- 
ments might  owe  to  private  parties."  And, 
again,  at  page  161,  it  is  said:  "It  is  cer- 
tainly difficult  to  understand  how  the  tax- 
ation of  a  district  can  be  defended  whose 
people  have  no  voice  in  voting  it,  in  select- 
ing the  purposes,  or  in  expending  it." 

The  only  case  in  Virginia  on  the  subject 
of  extraterritorial  taxation  is  Langhorne  v. 
Robinson,  20  Gratt.  661.  In  this  case  an 
act  which  authorized  the  city  of  Lynch- 
burg to  tax  property  within  its  corporate 
limits  and  for  y^  a  mile  beyond  its  boundaries 
for  the  purpose  of  paying  interest  on  bonds 
of  the  Virginia  &  Tennessee  Railroad  Com- 
pany was  held  by  a  divided  court  to  be  con- 
stitutional. This  has  been  termed  by  Judge 
Cooley  a  "doubtful"  case.  Cooley,  Taxn. 
160.  That  case  arose  under  the  Constitu- 
tion of  1830,  which  imposed  no  restriction 
upon  the  legislature  with  respect  to  its 
power  of  taxation;  whereas,  the  existing 
Constitution  provides  that  "all  taxes  shall 
be  uniform  upon  the  same  class  of  subjects- 
within  the  territorial  limits  of  the  author- 
ity levying  the  tax."  It  was  not  until  the 
adoption  of  the  Constitution  of  1851  that  it 
was  required  that  taxation  should  be  equal 
and  uniform. 

I'he  case  of  Langhorne  v.  Robinson  was 
criticized  in  St.  Charles  v.  Nolle,  51  Mo. 
124,  11  Am.  Rep.  440,  which  follows  the 
case  of  Wells  v.  Weston,  22  Mo.  384,  66^ 
Am.  Dec.  627.  In  the  latter  case  the  leg- 
islature had  undertaken  to  empower  the 
city  to  tax  lands  adjoining  the  city  to  the 
extent  of  half  a  mile  for  local  purposes,  and 
the  city,  under  this  authority,  had  imposed 
taxes  which  the  plaintiff  resisted.  The  court 
pronounced  the  law  unconstitutional,  giving 
as  a  reason  that  the  proper  construction  of 
the  Constitution  in  regard  to  taking  private 
property  for  public  use  is  that  it  can  be- 
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taken  only  for  public  use,  and  not  for  pri- 
vate use  at  all,  and,  when  taken  for  public 
use,  there  must  be  a  just  compensation  al- 
lowed and  paid.  To  tax  occupations  out- 
side'of  a  city  for  the  benefit  of  those  living 
in  a  city  is,  in  effect,  taking  the  property 
of  a  citizen  for  private  use;  that  is,  for  the 
use  of  a  particular  community,  of  which 
the  outside  citizen  forms  no  part.  Whether 
it  be  called  a  tax,  or  the  appropriation  of 
property,  the  result  is  precisely  the  same. 
Power  to  violate  those  rights  would  seem  to 
be  quite  beyond  the  lawful  authority  of  any 
government;  and  certainly  the  legislative 
department  of  the  government  cannot  arbi- 
trarily take  the  property  of  one  citizen  to 
give  it  to  another,  and,  of  course,  cannot 
authorize  others  to  do  so. 

If  it  were  permissible  for  a  city  to  raise 
revenue  from  circuses  outside  of  its  terri- 
torial limits,  it  would  be  equally  permissi- 
ble for  the  legislature  to  authorize  that  city 
to  levy  a  tax  upon  any  class  of  property 
in  a  county  contiguous  thereto  for  the  ex- 
clusive benefit  of  such  city. 

It  is  not  necessary  in  this  case  to  decide 
whether  or  not  the  city  of  Norfolk  can  as- 
sess a  license  tax  against  circuses  either 
within  or  without  its  territorial  limits,  un- 
der its  police  power,  for  the  purpose  of  po- 
lice regulation,  because  it  clearly  appears 
from  the  record  that  the  circus  tax  in  ques- 
tion was  levied  for  the  purpose  of  raising 
revenue  to  defray  the  general  expenses  of 
the  city  government,  and  not  for  the  special 
purpose  of  meeting  the  expense  "incident  to 
such  police  protection  as  might  be  afforded 
the  circus.  The  agreed  statement  of  facts 
shows  "that  the  license  tax  authorized  and 
collected  under  f  55  of  the  ordinance  is  not 
applied  to  the  special  object  of  defraying 
the  expenses  incident  to  the  police  or  other 
protection  furnished  circus  performances, 
but  to  the  general  expenses  of  the  city." 
That  the  tax  in  question  was  intended  for 
general  revenue  purposes,  and  not  specially 
for  police  regulation,  is  shown  by  the  ordi- 
nance itself,  the  preamble  to  which  is  as  fol- 
lows: 

"1.  Be  it  ordained  by  the  common  and 
select  councils  of  the  city  of  Norfolk,  th*t 
no  person  shall  engage  in  any  business  in 
the  said  city  of  Norfolk,  for  which  a  license 
is  required  by  the  laws  of  the  common- 
wealth, or  the  ordinances  of  said  city,  with- 
out first  having  applied  for  and  obtained 
such  license,  under  the  penalty  or  penalties 
hereinafter  provided,  as  a  part  of  this  ordi- 
nance: and  that  for  the  year  beginning  on 
the  1st  day  of  February,  1906,  and  for  each 
year  thereafter,  while  this  ordinance  is  in 
force  the  taxes  on  lands  and  lots,  persons, 
incomes,  and  other  property  for  the  support 
of  the  city  government,  the  payment  of  in- 
15  L.R.A.(N.S.) 


terest  on  the  city  debt,  and  for  other  mu- 
nicipal expenses,  shall  be  as  follows." 

Then  follows  the  general  levy  ui>on  all 
subjects  of  taxation,  including  licen.<tes.  As 
to  the  latter,  it  is  ordained  as  follows: 

"14.  Be  it  further  ordained  that,  for  the 
year  beginning  the  1st  day  of  May,  1906, 
and  for  each  year  thereafter  until  further 
provision  is  made,  the  license  taxes  on  per- 
sons, firms,  companies,  associations,  and  cor- 
porations conducting  business,  or  engaged  in 
professional  employment,  or  doing  anything 
for  which  a  license  is  required  in  the  city  of 
Norfolk,  shall  be  as  follows."  Here  follows 
a  long  list  of  callings  upon  which  a  license 
tax  is  imposed;  §  55  being  the  imposition 
of  the  tax  upon  circuses  sought  to  be  en- 
forced in  this  case.  It  is  given  a  place 
along  with  the  numerous  sections  imposing 
license  taxes  on  every  trade,  calling,  and  oc- 
cupation which  the  councils  could  reach, 
and  no  reason  is  perceived  why  the  city  in- 
tended S  55  to  be  construed  as  a  police  meas- 
ure any  more  than  it  intended  the  sections 
imposing  a  license  tax  on  the  numerous  oth- 
er callings  named  to  be  construed  as  police 
measures.  It  is  true  that  the  expense  of 
the  police  department  is  paid  'from  the  gen- 
eral revenues  of  the  city,  but  this  expense 
is  merely  a  part  of  the  whole  general  ex- 
pense, and  does  not  come  from  any  special 
source.  This  ordinance  in  which  i  55  is 
found  constitutes  the  regular  annual  reve- 
nue bill  enacted  by  the  councils  of  the  city 
of  Norfolk,  and  it  cannot  be  successfully 
controverted  that  every  subject  embraced 
therein  is  taxed  for  raising  revenue  and  for 
no  other  purpose. 

The  distinction  between  the  police  power 
and  the  taxing  power  is  clearly  drawn  by 
the  authorities. 

In  22  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p.  917, 
the  difference  is  thus  defined:  "The  police 
power  must  also  be  distinguished  from  the 
taxing  power,  and  the  distinction  is  this: 
That  the  taxing  power  is  exercised  for  the 
raising  of  revenue,  and  is  subject  to  cer- 
tain limitations,  .  .  .  while  the  police 
power  is  exercised  only  for  the  purpose  of 
promoting  the  public  welfare,  and,  though 
this  end  may  be  attained  by  taxing  or  li- 
censing occupations,  yet  the  object  must  al- 
ways be  regulation,  and  not  the  raising  of 
revenue,  and  hence  the  restrictions  upon  the 
taxing  power  do  not  apply." 

In  the  case  of  State,  North  Hudson  Coun- 
ty R.  Co.,  Prosecutors,  v.  Hoboken,  41  N.  J. 
L.  71,  the  court  says:  "The  exaction  of  li- 
cense fees  for  revenue  purposes  is  the  exer- 
cise of  the  power  of  ta.xation.  The  distinc- 
tion between  the  ,  power  to  license  as  a 
police  regulation  and  the  same  power  aa  a 
revenue  measure  is  of  the  utmost  impor- 
tance.    If  granted  with  a  view  to  revenue. 
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the  amount  of  the  tax,  if  not  limited  by  the 
charter,  is  in  the  discretion  ...  of 
the  municipal  authorities.  If  given  as 
a  police  power,  it  must  be  exercised 
as  a  means  of  regulation  only,  and  cannot 
be  used  as  a  source  of  revenue." 

''Only  those  cases  where  regulation  is  the 
primary  purpose  can  be  specially  referred 
to  the  police  power."    Cooley.  Taxn.  587. 

Where  any  imposition  is  laid  upon  per- 
sons or  property  under  a  general  taxing  or- 
dinance, the  only  conclusion  that  can  be 
-drawn  is  that  such  tax  is  laid  for  revenue 
purposes  alone,  unless  the  contrary  is  made 
clearly  to  appear.  To  construe  a  general 
taxing  ordinance  as  a  police  ordinance,  it 
must  be  shown  that  the  tax  collected  there- 
under is  devoted  to  the  expense  incident  to 
■carrying  out  its  provisions.  Otherwise  there 
would  be  nothing  to  distinguish  a  revenue 
-ordinance  from  a  police  ordinance. 

The  ordinance  in  question  being,  as  shown, 
for  the  purpose  of  raising  revenue  to  defray 
the  general  expenses  of  the  city  government, 
'we  are  of  opinion  that  f  55  thereof,  impos- 
ing a  license  tax  on  circuses  outside  of  the 
territorial  limits  of  the  city  of  Norfolk,  is 
unwarranted.  And  we  are  further  of  opin- 
ion that  the  legislature  cannot  authorize  a 
city  to  levy  a  license  tax  upon  a  circus  ex- 
hibiting beyond  its  territorial  limits  for  the 
sole  purpose  of  raising  revenue  to  defray 
the  general  expenses  of  such  city;  and  that, 
in  so  far  as  §  1032  of  the  Code  1887  [Va. 
Code  1904,  p.  487]  authorizes  such  a  tax, 
it  is  invalid. 

For  these  reasons,  the  judgment  com- 
plained of  must  be  reversed,  and,  this  court 
proceeding  to  enter  such  judgment  as  the 
lower  court  ought  to  have  entered,  it  is  or- 
dered that  this  suit  be  dismissed. 


IDAHO  SUPREME  COURT. 

VALL.EY  LUMBER  &  MANUFACTURING 
•      COMPANY,  Respt., 

V. 

<}EORGE  DRIESSEL,  Admr.,  etc..  of  John 
Driessel,  Deceased,  Appt. 

(13  Idaho,  662,  93  Pac.  765.) 

Mechanic's  Hen  —  separate  contracts  — 
effect. 

1.  D.  contracted  with  M.  to  construct  a 
-dwelling  house,  and  M.  contracted  with  the 
v.  L.  Company  to  furnish  the  material, 
which  it  did,  and  M.  completed  the  dwell- 
ing on  the  16th  day  of  January.  1905. 
Tlipreafter,  on  the  13th  day  of  March,  1906. 
D.  contracted  with  M.  to  erect  a  porch  to 
.«aid  dwelling,  and  M.,  on  that  day,  ordered 
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lumber  for  said  porch  from  the  V.  L.  Com- 
pany, which  was  furnished  by  them,  the 
last  of  it  being  furnished  on  the  15th  of 
March,  1905.  Thereafter,  on  the  Uth  day  of 
May,  1905,  the  V.  L.  Company  filed  its  ma- 
terialman's lien  on  said  premises.  Held, 
that  the  erection  of  the  dwelling  and  the 
porch  was  done  under  separate  contracts, 
but  it  is  not  shown  by  the  evidence  that  the 
V.  L.  Company  had  notice  or  knowledge  that 
said  dwelling  and  porch  were  erected  under 
separate  contracts,  and,  for  that  reason, 
held,  that  the  V.  L.  Company's  lien  was 
filed  in  time. 
Same  —  tacking. 

2.  A  materialman  who  furnishes  material 
for  the  erection  of  a  building  under  two  sep- 
arate contracts,  and  has  knowledge  of  such 
contracts,  cannot  tack  one  contract  to  the 
other  by  filing  his  claim  of  lien  within  the 
required  time  from  the  date  of  furnishing 
material  pursuant  to  one  of  the  contracts. 
Same  —  extension  of  time  for  flllng. 

3.  The  time  for  filing  a  lien  cannot  be  ex- 
tended by  furnishing  on  a  new  contract  or 
request  additional  articles,  and  adding  them 
to  a  completed  account  and  statement  of  ma- 
terial furnished. 

Same  —  continuous  account. 

4.  Where  materials  are  furnished  for  the 
$ame   building   or   improvement    in    instal- 


Case  Jfote.  —  Right  to  tack  different 
contracts  to  perform  labor  or  furnish 
nmterial  for  purpose  of  extending 
time  to  file  lien. 

Decisions  as  to  the  right  of  a  contractor 
to  tack  separate  contracts  with  the  owner, 
as  well  as  the  right  of  subcontractors,  ma- 
terialmen, or  laborers  to  do  so,  in  order  to 
extend  the  time  for  filing  a  lien,  or  to  re- 
vive the  right  to  file  a  lien,  are  included  in 
this  note,  as,  also,  are  cases  involving  the 
right  of  laborers,  materialmen,  and  sub- 
contractors to  tack  their  own  contracts  with 
the  original  contractor  for  the  same  pur- 
pose. But  cases  passing  upon  the  riglit  to 
include  e.xtra8  for  the  purpose  of  extending 
the  time  for  filing  or  reviving  a  lien,  and 
cases  involving  the  question  as  to  whether 
or  not,  under  a  given  state  of  facts,  there  is 
an  entire  contract,  or  separate  contracts, 
are  not  included. 

Where,  under  a  statutory  provision,  the 
right  of  a  contractor,  laborer,  or  material- 
man to  a  lien  for  labor  performed,  or  ma- 
terial furnished,  depends  upon  the  filing  of 
a  statement  of  claim,  or  a  notice,  to  the 
owner  within  a  prescribed  period  after  the 
labor  is  performed  or  material  furnished :  or 
such  right  depends  upon  the  commencement 
of  proceedings  to  enforce  a  lien  within  a 
stated  time  after  the  furnishing  of  material 
or  the  performing  of  labor, — it  is  generally 
held  that  the  necessary  steps  to  establish  a 
lien  must  be  taken  within  the  time  speci- 
fied after  material  is  furnished  or  labor 
performed  under  a  given  contract;  and, 
after  such  contract  is  completed  and  closed, 
the  time  cannot  be  extended,  or  the  right  re- 
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meots  and  at  intervals,  and  the  parties  in- 
tend them  to  be  included  in  one  account 
and  settlement,  the  entire  account  will  be 
treated  as  a  continuous  and  connected  trans- 
action, and  the  time  in  which  to  file  the  lien 
begins  to  run  from  the  date  of  the  last 
item  of  the  account. 
Foreign  corporation  ^  right  to  sue. 

5.  Under  the  laws  of  this  state,  a  foreign 
corporation,  in  order  to  maintain  an  action 
in  the  courts  of  this  state,  must  allege  a 
compliance  with  the  Constitution  and  stat- 
utes in  regard  to  designating  an  agent  upon 
whom  service  of  process  may  be  had,  and  in 
filing  its  articles  of  incorporation  as  re- 
quired by  law;  and  a  complaint  by  such 
corporation  that  fails  to  allege  such  facts 
is  subject  to  demurrer.  However,  the  de- 
fendant will  waive  the  question  of  noncom- 
pliance if  he  fails  to  raise  the  same  by  de- 


murrer or  answer,  and  cannot  raise  it  for 
the  first  time  in  the  appellate  court. 
Pleading— demurrer  — capacity  to  sue. 

6.  Section  4174,  Rev.  Stat.  1837,  provide* 
that  a  defendant  may  demur  to  the  com- 
plaint on  seven  separata  and  distinct 
grounds,  the  second  being  "that  plaintiff 
has  no  legal  capacity  to  sue;"  and  the  sixth 
is  "that  the  complaint  does  not  state  fact^ 
sufficient  to  constitute  a  cause  of  action." 
The  clear  intent  of  the  provisions  of  that 
section  is,  if  one  desires  to  demur  to  a  com- 
plaint on  the  ground  that  the  plaintiff  has 
no  legal  capacity  to  sue,  he  must  so  stat? 
in  his  demurrer,  and  cannot  raise  the  ques- 
tion of  the  legal  capacity  of  the  plaintiff 
to  sue  on  the  ground  that  the  complaint 
does  not  state  a  cause  of  action. 

Same  —  cause  of  action. 

7.  A  cause  of  action  may  exist  in  favor  of 


vived,  by  furnishing  material  or  performing 
labor  upon  a  new  request,  and  tacking  the 
same  to  the  original  contract. 

This  general  doctrine  was,  in  substance, 
recognized  in  the  following  cases,  which, 
however,  were  disposed  of  upon  grounds  not 
here  under  consideration:  Lane  &,  B.  Co. 
V.  Jones,  70  Ala.  166;  Jones  v.  Swan,  21 
Iowa,  181;  Crawford  v.  Blackman,  30  Kan. 
527,  I  Pac.  1.36;  Cocheco  Bank  v.  Berry,  52 
Me.  293;  Maryland  Brick  Co.  v.  Dunkerly, 
85  Md.  199,  36  Atl.  761;  Livermore  v. 
Wright,  33  Mo.  31 ;  Henry  4  C.  Co.  v.  Fish- 
erdick,  37  Neb.  207,  55  N.  W.  643;  Spencer 
V.  Barnett,  36  N.  Y.  94;  Kunkle  v.  Reeser,  5 
Ohio,  N.  P.  401. 

Applying  this  doctrine  as  between  ma- 
terialman and  owner,  it  was  held  in  the 
following  cases  that  a  materialman  could 
not,  in  order  to  revive  the  right  to  claim  a 
lien  under  a  contract,  as  to  which  his  right 
to  claim  a  lien  had  expired  prior  to  the  time 
of  a  second  contract,  add  or  tack  thereto 
claims  under  the  second  contract:  Duffy 
V.  Baker,  17  Abb.  N.  C.  357;  Cahoon  v.  For- 
tune Min.  &,  Mill.  Co.  26  Utah,  86,  72  Pac. 
437;  Miller  v.  Heath,  22  Pa.  Super.  Ct.  313; 
Gilbert  v.  Tharp,  72  Iowa,  714.  32  N.  W. 
24;  Chase  v.  Garver  Coal  Co.  90  Iowa,  25, 
57  N.  W.  648 ;  National  L.  Ins.  Co.  v.  Ayres, 
111  Iowa,  200,  82  N.  W.  607;  John  T.  Noye 
Mfg.  Co.  V.  Thread  Flouring-Mills  Co.  110 
Mich.  161,  67  N.  W.  1108;  Schulenberg  v. 
Vrooman,  7  Mo.  App.  133;  Nye  &  8.  Co.  y. 
Berger,  52  Neb.  758,  73  N.  W.  274;  Hudnit 
v.  Roberts,  10  Phi  la.  635;  Inman  v.  Hender- 
son, 29  Or.  116,  45  Pac.  300.  The  same  rule 
also  applies  where  the  right  of  a  material- 
man to  claim  a  lien  for  materials  furnished 
under  one  contract  has  not  expired  at  the 
time  of  entering  into  another  contract,  but 
does  expire  before  completion  of  the  second 
contract.  Stone  v.  Juvinall,  125  111.  App. 
562;  Central  Loan  &  T.  Co.  v.  O'Sullivan,  44 
Neb.  834,  63  N.  W.  6;  Watts  v.  Whittington, 
48  Md.  353. 

But,  where  a  materialman  furnishes  ma- 
terial to  the  owner  for  use  in  constructing 
or  repairing  separate  buildings,  and  there- 
after furnishes  more  material,  believing,  and 
having  a  right  to  believe,  from  all  the  facts 
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and  circumstances  in  connection  with  the- 
second  sale,  that  the  material  is  to  be  used 
in  reference  to  the  same  buildings  and  for 
the  same  general  purposes  as  that  thereto- 
fore furnished,  he  is  entitled  to  include  all 
the  charges  for  material  furnished  in  one 
general  contract,  even  though  the  effect  is. 
thereby  to  extend  the  time  for  claiming  a 
lien  for  a  portion  of  the  material  furnished : 
and  this  is  true  even  though  it  appears  that 
the  material  furnished  under  the  second  re- 
quest is  not  used  for  the  same  purpose,  or 
upon  the  same  premises,  as  that  furnished 
under  the  first  request.  John  Paul  Lumber 
Co.  V.  Hormel,  61  Minn.  303,  63  N.  \V.  718. 

In  Nichols  v.  Culver,  51  Conn.  177,  a  dis- 
tinction is  drawn  between  the  right  of  one 
furnishing  material  to  the  owner  of  proper- 
ty under  separate  contracts  to  tack  the  same, 
in  order  to  extend  the  time  for  claiming  a 
lien  or  reviving  a  lien  that  had  expired  be- 
fore the  making  of  the  second  contract  where 
the  only  rights  affected  were  those  of  the 
immediate  parties,  and  a  case  where,  under 
the  same  circumstances,  the  rights  of  in- 
nocent third  parties  had  become  involved. 
As  between  the  immediate  parties,  the  right 
to  tack  separate  contracts  for  the  purpose  of 
reviving  an  expired  lien  is  recognized,  while 
the  right  to  do  so  where  the  rights  of  third 
parties  intervene  is  denied.  To  the  same 
effect,  also,  is  Shaw  v.  Fjellman,  72  Minn. 
465,  75  N.  W.  705. 

Neither  can  the  principal  contractor  tack 
two  separate  contracts  with  an  owner  for 
the  purpose  of  reviving  a  claim  of  lien 
under  one  contract,  which  had  expired  at 
the  time  of  making  the  second  contract. 
Hobkirk  v.  Portland  Nat.  Baseball  Club,  44 
Or.  605.  76  Pac.  776;  Steuerwald  v.  Gill.  8S 
App.  Div.  605,  83  N.  Y.  Supp.  396.  And  one 
contract  cannot  be  tacked  or  added  to  an- 
other for  which  the  right  to  claim  a  lien  had 
expired  after  the  making  of  the  second  con- 
tract, in  order  to  extend  the  time  to  claim  a- 
lien  under  the  first  contract.  Far  t.  Muhl- 
ker,  48  N.  Y.  S.  R.  699,  20  N.  Y.  Supp.  671. 

A  materialman  who  furnishes  material  for 
the  same  improvement  under  two  separate 
contracts  with  the  original  contractor  can- 
not, after  the  right  to  claim  a  lien  under  th» 
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a  corporation  or  person  who  has  not  the 
capacity  to  sue;  and  an  action  brought  by 
such  person  or  corporation  on  a  complaint 
jilleging  a  good  cause  of  action  would  not  be 
obnoxious  to  a  demurrer  on  the  ground 
that  it  does  not  state  a  cause  of  action. 
Same  —  waiver  of  defects. 

8.  If,  as  In  the  case  at  bar,  a  foreign  cor- 
poration fails  to  allege  its  compliance  with 
the  domestic  law,  the  complaint  is  demur- 
rable on  the  ground  that  it  fails  to  allege  the 
capacity  of  the  plaintiff  to  sue.  The  ob- 
jection on  that  ground  may  also  be  taken 
by  answer  under  the  provisions  of  {  4177, 
Rev.  Stat.  1887.  Under  the  provisions  of 
f  4178,  Rev.  Stat.  1837,  if  no  objection  to  the 
'Complaint  is  taken  either  by  demurrer  or 
answer,  the  defendant  is  deemed  to  have 
waived  the  same,  excepting  only  the  objection 
to  the  jurisdiction  of  the  court  and  the  ob- 


jection that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 
Same  —  face  of  complaint. 

9.  Where  the  complaint  on  its  face  shows 
the  want  of  capacity  of  the  plaintiff  to  sue, 
the  question  of  want  of  capacity  cannot  be 
raised  by  demurrer  on  the  ground  that  the 
complaint  fails  to  state  a  cause  of  action. 
Cause  of  action  —  capacity  to  sue. 

10.  A  corporation  or  individual  may  have 
a  good  cause  of  action,  and  still  have  no  ca- 
pacity to  sue,  and  may  have  a  capacity  to 
sue,  and  no  cause  of  action. 

Pleading  ^  demurrer  —  grounds. 

11.  The  demurrer  must  be  confined  to  the 
specific  grounds  stated  therein. 

Same  —  waiver. 

12.  Held,  that  the  question  of  the  capacity 


first  contract  has  expired,  tack  thereto  his 
«laim8  under  the  second  contract,  in  order 
to  revive  his  right  to  claim  a  lien  under  the 
first  contract.  Hoag  v.  Hay,  103  Iowa,  291, 
72  N.  W.  625;  Hensel  v.  Johnson,  94  Md. 
729,  fil  Atl.  575.  And  a  subcontractor  who 
had  two  separate  contracts  with  the  general 
contractor  cannot  tack  the  same,  in  order  to 
revive  his  right  to  a  lien  under  the  first 
contract,  which  had  expired  at  the  time  of 
the  making  of  the  second  contract.  Scott 
V.  Cook,  8  Mo.  App.  193. 

Where  material  was  furnished  a  contract- 
or at  different  times,  the  materialman  be- 
lieving it  was  all  to  be  used  under  one  con- 
tract, and  that  portion  of  material  which 
waa  furnished  within  the  time  to  file  the 
lien  was  ordered  by  the  contractor  after  the 
completion  of  the  contract  under  which  the 
first  material  was  furnished,  and  was  not 
used  upon  the  property  covered  by  the  first 
-contract,  but  was  used  under  an  entirely 
separate  contract,  and  with  a  different  par- 
ty, it  was  held  that  the  time  to  claim  a  lien 
for  the  material  furnished  under  the  first 
contract  was  not  extended  by  the  furnish- 
ing of  material  thereafter,  under  the  cir- 
cumstances as  related.  North  v.  Globe 
Fence  Co.  144  Mich.  657,  108  N.  W.  285. 

And  a  materialman  who  has  furnished 
material  to  a  contractor  cannot,  for  the  pur- 
pose of  preserving  his  lien  and  extending  the 
time  to  claim  a  lien  for  the  same,  there- 
after furnish  other  material  under  a  sep- 
arate and  distinct  contract.  Hazard  Powder 
Co.  V.  Loomis,  2  Disney  (Ohio)  547;  Ash- 
ford  V.  Iowa  &  M.  Lumber  Co.  (Neb.)  110 
N.  W.  272. 

It  has,  however,  heen  held,  as  to  labor  per- 
formed under  separate  and  distinct  con- 
tracts, but  upon  the  same  improvement,  that, 
if  the  labor  is  continuous,  or  substantially 
so,  the  filing  of  a  notice  after  the  entire 
work  is  completed  is  sufficient  as  to  all  the 
contracts.  Capron  v.  Strout,  11  Nev.  304; 
Miller  v.  Batchelder,  117  Mass.  179.  But, 
where  a  laborer  worked  by  the  day  upon  a 
building  for  a  period  of  time,  and  then 
ceased  for  over  thirty  days,  when  he  again 
performed  labor  thereon,  he  was  held  not 
entitled  to  tack  labor  performed  under  his 
16  LJIJI.(N.S.^ 


second  contract  to  that  performed  prior 
thereto,  in  order  to  revive  his  right  to  a 
lien  therefor.  In  this  case  his  right  to  a 
lien  for  the  first  labor  performed  had  ex- 
pired prior  to  the  time  of  his  performance 
under  the  second  contract.  Goodale  v. 
Walsh,  2  Thomp.  &  C.  311;  Darrington  v. 
Moore,  88  Me.  569,  34  Atl.  419. 

The  foregoing  cases  have  involved  the 
right  to  tack  separate  contracts  as  between 
the  immediate  parties,  or  as  between  sub- 
contractors, laborers,  and  materialmen  and 
the  owner,  where  it  has  been  sought  to  tack 
separate  contracts  to  which  the  owner  was 
not  a  party.  Just  what  bearing  such  cases 
have  upon  the  doctrine  announced  in 
Vaijjsy  Luubeb  &  Mfg.  Co.  v.  Dbiessel, 
is  questionable.  It  is,  however,  believed 
that  these  cases  are  of  sufficient  value,  either 
as  influencing  the  doctrine  of  cases  involving 
the  question  presented  to  the  court  in 
Valley  Lumbeb  &  Mfo.  Co.  v.  Dbiessel, 
or  as  distinguishing  cases  involving  such  a 
state  of  facts,  to  justify  including  them 
in  this  note.  In  considering  the  right  to 
tack  separate  contracts,  however,  the  ques- 
tion as  to  whether  or  not  the  contracts  are 
between  the  owner  and  the  contractor,  or  be- 
tween the  contractor  and  subcontractors,  la- 
borers, or  materialmen,  is  an  important  one, 
and  should  be  kept  in  mind. 

The  cases  involving  the  right  of  a  sub- 
contractor, laborer,  or  materialman  to  tack 
separate  and  distinct  contracts  between  the 
original  contractor  and  the  owner  are  to  a 
great  extent  cited  and  commented  upon  in 
Valley  Lumbeb  tc.  Mfo.  Co.  v.  Dbiessel. 
The  doctrine  of  this  case,  that,  where  a 
materialman  furnishes  material  to  a  general 
contractor  to  be  by  him  used  in  carrying 
out  a  contract  for  the  construction  or  repair 
of  a  building,  he  may  tack  separate  con- 
tracts between  the  contractor  and  owner,  in 
order  to  preserve  his  lien  for  all  material 
furnished  by  him  and  used  in  coni^tructing 
the  property  in  question,  where  he  furnishes 
such  material  without  knowledge  that  it  is 
being  used  by  the  contractor  in  carrying 
out  separate  and  distinct  contracts  with 
the  owner,  finds  support  in  Darlington  Lum- 
ber Co.  v.  Harris,  107  Mo.  App.  148,  SO  S. 
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of  the  respondent  to  sue  was  not  raised  in 
the  court  below  by  demurrer  or  answer,  and, 
for  that  reason,  was  waived. 

On  Petition  for  Rehearing. 

Mechanic's   lien  —  not   filed    in   time  — 
burden  of  proof. 

13.  Where  a  defendant  geeks  to  defeat  the 
plaintifT's  right  of  recovery  in  an  action  to 
foreclose  a  mechanic's  lien  by  showing  that 
the  material  was  furnished  on  two  separate 
and  distinct  contracts,  and  that  the  lien 
was  therefore  not  filed  in  time  to  secure  the 
claim  for  the  material  furnished  on  the  first 
contract,  the  burden  of  proof  is  on  the  de- 
fendant to  show  either  that  the  plaintiff 
had  actual  notice  that  the  material  was  fur- 
nished and  used  on  two  separate  contracts, 
or  else  show  such  circumstances  as  would 
impute  to  plaintiff  constructive  notice,  and 
put  him  on  his  inquiry  to  ascertain  that  two 
or  more  contracts  did  in  fact  exist. 

(December  7,  1007.) 

APPEAL  by  defendant  from  a  judffment 
of  the  District  Court  for  Nez  Perces 
County  in  plaintiff's  favor  in  a  proceeding 
to    foreclose   a   mechanic's    lien.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  li.  McDonald,  for  appel- 
lant: 

When  the  materials  for  the  same  job  have 
all  been  furnished,  the  time  limited  for  mak- 
ing it  secure  begins  to  run. 


Frankoviz  v.  Smith.  34  Minn.  403,  36 
N.  W.  225;  Sanford  v.  Frost,  41  Conn.  617: 
Scott  V.  Cook,  8  Mo.  App.  193;  Fay  v.  Muhl- 
ker,  1  Misc.  321,  20  N.  Y.  Supp.  671;  Schul- 
enburg  v.  Vrooman,  7  Ho.  App.  133;  Cen- 
tral Loan  &.  T.  Co.  v.  O'Sullivan,  44  Xeb.  83i. 
63  N.  W.  5. 

Plaintiff,  being  a  foreign  corporation,  and 
not  having  complied  with  the;  laws  of  thi» 
state,  is  entitled  to  no  relief. 

Katz  V.  Herrick,  12  Idaho,  1,  86  Pac.  873: 
Farrior  v.  New  England  Mortg.  Sccur.  Co. 
88  Ala.  276,  7  So.  200;  Mullens  v.  American 
Freehold  Land  Mortg.  Co.  88  Ala.  280,  7  So. 
201;  Christian  v.  American  Freehold  Lantl 
Mortg.  Co.  89  Ala.  198,  7  So.  427;  Taber  x. 
IntersUte  BIdg.  &  L.  Asso.  91  Tex.  92,  40  S. 
W.  054;  Peters  v.  Anheuser-Busch  Brewing 
Asso.  (Tex.  Civ.  App.)  55  S.  W.  516;  Chap- 
man v.  Hall  wood  Cash  Register  Co.  32  Tex. 
Civ.  App.  76,  73  S.  W.  969;  West  Jer.-.e>- 
Ice  Mfg.  Co.  v.  Armour,  12  Pa.  Super.  Ct. 
443;  Welsbach  Co.  v.  Norwich  Gas  &  Elec- 
tric Co.  06  App.  Div.  52,  80  N.  Y.  Supp.  284. 
180  N.  Y.  633,  72  N.  E.  1152;  Lycoming  F. 
Ins.  Co.  v.  Wright,  56  Vt.  526. 

Messrs.  E.  E.  Halsey  and  C.  H.  Lln- 
genfelter,  for  respondent: 

Where  materials  are  furnished  for  the 
same  improvement  in  instaluents  and  at 
intervals,  but  the  parties  intend  them  to  be 


W.  688,  and  Jones  &,  M.  Lumber  Co.  v.  Mur- 
phy, 64  Iowa,  165,  19  N.  W.  898,  both  of 
which  are  cited  and  commented  on  in 
Valley  Lumbeb  &  Mfo.  Co.  v.  Dbiessel. 

In  Darlington  Lumber  Co.  v.  Harris,  su- 
pra, the  general  doctrine  was  stated  that  a 
completed  transaction  for  which  a  lien  will 
lie  will  not  be  seized  by  the  law  as  a  meanj< 
to  resuscitate  a  defunct  lien  pertaining  to 
an  entirely  distinct  transaction;  but  an  ex- 
ception to  this  doctrine  was  recognized 
where  material  was  furnished  by  a  material- 
man to  a  general  contractor  under  substan- 
tially one  continuous  arrangement.  In  such 
a  case,  the  fact  that  this  material  was  used 
by  the  contractor  in  carrying  out  separate 
contracts  with  the  owner  was  held  not  to  af- 
fect the  right  of  the  materialman  to  include 
in  his  claim  for  a  lien  all  the  material  fur- 
nished, although  a  part  thereof  had  been 
used  by  the  contractor  under  a  contract  as 
to  which  the  time  to  claim  a  lien  under  or- 
dinary circumstances  had  expired. 

So,  in  Jones  A.  M.  Lumber  Co.  v.  Murphy, 
Hupra.  where  the  material  was  furnished  to 
the  contractor  practically  continuously,  to 
be  used  by  him  in  carrying  out  separate 
contracts  with  the  owner,  but  relating  to 
the  same  building,  the  fact  that  these  con- 
tracts were  separate  was  held  not  to  affect 
the  right  of  the  materialman  to  a  lien  for 
all  the  material  furnished.  In  reaching;  thin 
conclusion,  the  court  said:  "Where  a  single 
building  is  erected  by  one  contractor,  thougli. 
as  often  happens,  under  more  than  one  con- 
'ract.  we  think  that  it  would  be  a  great 
15  L.R.A.(X.S.) 


hardship  upon  the  subcontrartors  to  re- 
quire them  to  take  notice  of,  and  bear  ia 
mind,  at  their  peril,  precisely  where,  in  the 
construction  of  the  building  and  use  of  ma- 
terial, one  contract  ends  and  the  other  be- 
gins. If  they  could  watch  the  progress  if 
the  work  day  by  day  with  the  contractors 
contracts  in  their  hands,  they  probably 
could  not  always  determine  the  facts  n.'- 
quisite  for  their  protection." 

In  Smaltz  v.  Hagy,  4  Phila.  99.  under 
act  April  14,  1855,  §  2,  reading,  "Whenever 
the  items  of  a  mechanic's  or  materialm.in"» 
bill  for  work  done  or  materials  furni.>lF- 1 
continuously  towards  the  erection  of  any 
new  building  are,  in  part,  bona  fide  within 
six  months  before  the  filing  of  the  daii-i 
therefor,  the  lien  shall  be  valid  for  tlie 
whole," — a  materialman  was  held  entitled  t> 
a  lien  for  lumber  furnished  to  a  contractor 
continuously,  but  which  was  used  by  him 
in  carrying  out  with  the  owner  two  separate 
contracts  relating  to  the  same  building,  oii' 
for  the  construction  of  the  building,  an  J 
one  for  the  construction  of  shelvings  and 
counters  to  be  placed  therein.  (A  matter 
worthy  of  note,  as  to  the  Harris,  Jones,  ar  1 
Smaltz  Cases,  is  that  the  time  in  which  to 
claim  a  lien  for  materials  furnished  ami 
used  under  the  original  contract  had  n>'t 
expired  at  the  time  of  the  furnishing  of 
goods  under  the  other  contracts.) 

But  in  Frankoviz  v.  Smith,  34  Minn.  403. 
26  N.  W.  225.  one  furnishing  material  to  a 
contractor  to  be  used  in  constructing  a 
house  was  held  not  to  be  entitled  to  tacU 
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incltided  in  one  account  and  settlement,  the 
entire  account  will  be  treated  as  a  contin- 
uous and  connected  transaction;  and  the 
lien  limitation  begins  to  run  from  the  last 
item  of  it. 

Jones  t  M.  Lumber  Co.  v.  Murphy,  64 
Iowa,  166,  19  N.  W.  898;  Page  v.  Bettes,  17 
Mo.  App.  376;  Pullis  v.  Hoffman,  28  Mo. 
App.  666 ;  Bruns  v.  Braun,  35  Mo.  App.  337 ; 
Louisiana  &  G.  Lumber  Co.  t.  Myers,  87  Mo. 
App.  671 ;  Darlington  Lumber  Co.  v.  Har- 
ris, 107  Mo.  App.  148,  80  S.  W.  688. 

Defendant,  neither  by  demurrer,  nor  by 
answer,  questioned  the  authority  of  the  com- 
pany to  do  business  in  this  state,  and  it  is 
waived. 

Ontario  State  Bank  v.  Tibbits,  80  Cal. 
68.  22  Pac.  66;  Phillips  v.  Goldtree,  74  Cal. 
151,  13  Pac.  313,  15  Pac.  461;  Southern  P. 
R.  Co.  V.  Purcell,  77  Cal.  69,  18  Pac.  886: 
Dahl  V.  Montana  Copper  Co.  132  U.  S.  264, 
33  L.  ed.  325,  10  Sup.  Ct.  Rep.  97;  6  Enc. 
PL  A  Pr.  pp.  89,  90;  Wetzel  &  T.  R.  Co.  v. 
Tennis  Bros.  Co.  76  C.  C.  A.  266,  145  Fed. 
458. 

Where  it  does  not  appear  affirmatively 
that  the  plaintiff  has  done  business  in  the 
state  in  contravention  of  the  statutes,  a  de- 
murrer will  not  lie  because  the  petition  fails 
to  allege  that  the  statutory  conditions  have 
been  complied  with. 


Smith  V.  Weed  Sewing  Mach.  Co.  2-3  Ohio 
St.  662;  New  England  F.  &  M.  Ins.  Co.  v. 
Robinson,  25  Ind.  636;  Sprague  v.  Cutler  A 
S.  Lumber  Co.  106  Ind.  242,  6  N.  E.  336; 
Nickels  v.  People's  BIdg.  L.  &  Sav.  Asso. 
93  Va.  380,  25  S.  E.  8;  Nelms  v.  Edinburg 
American  Land  Mortg.  Co.  92  Ala.  157,  9 
So.  141;  American  Button-Hole  &,  O.  Sew- 
ing Mach.  Co.  V.  Moore,  2  Dak.  280,  8  N.  W. 
131 ;  New  England  Mortg.  Secur.  Co.  v. 
Vader,  28  Fed.  265  j  Cassaday  v.  American 
Ins.' Co.  72  Ind.  95;  Northern  Assur.  Co.  v. 
Borgelt,  67  Neb.  282,  93  N.  W.  227. 

Snlllvan,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  to  foreclose  a 
materialman's  lien  under  the  provisions  of  the 
mechanic's  lien  law  of  this  state.  One  Dreis- 
sel  was  the  owner  of  the  premises,  and  con- 
tracted with  one  Morrison  for  the  construc- 
tion of  a  dwelling  house  on  the  premises  de- 
scribed in  the  complaint.  It  is  alleged  in 
the  amended  complaint  that  the  plaintiff, 
who  is  respondent  here,  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Wash- 
ington, and  doing  business  in  the  town  of 
Lewiston,  Idaho;  that  said  Driessel  is  the 
owner  of  the  premises  described  in  the  com- 
plaint, and  that  the  defendant  Morrison  was 
the  contractor  and  agent  of  Driessel,  and,  as 


two  separate  contracts  between  the  contract- 
or and  the  owner,  in  order  to  bring  his  en- 
tire account  for  materials  furnished  within 
the  statute  allowing  a  lien  therefor,  where 
the  one  contract  was  entirely  completed  and 
closed  before  the  making  of  the  other.  The 
court,  considering  this  question,  said:  "As 
soon  as  the  lien  has  all  accrued, — that  is, 
wh^n  the  materials  for  the  same  job  have  all 
be*n  furnished, — the  time  limited  for  mak- 
ing it  secure  begins  to  run,  and  no  ma- 
terials subsequently  delivered  for  some- 
thing determined  upon  after  the  job  is  fin- 
ished can  stop  the  running  of  such  time." 
In  this  case  the  time  in  which  to  have 
claimed  a  lien  for  material  furnished,  and 
used  by  the  contractor  under  the  first  con- 
tract, had  expired  prior  to  the  furnishing 
of  any  material  used  by  the  contractor  un- 
der his  second  contract. 

So,  where  a  materialman  furnished  to  a 
contractor  material  used  in  constructing  a 
house,  and,  some  time  after  his  right  to  a 
lien  for  the  materials  so  furnished  had  ex- 
pired, he  furnished  to  the  owner  material 
to  be  used  in  completing  the  same  house,  his 
right  to  tack  the  two  contracts  in  order  to 
revive  his  right  of  lien  for  the  material 
furnished  usder  the  first  one  was  denied. 
Famham  v.  Davis,  79  Me.  282,  9  Atl.  725. 

Where  the  materialman  had  notice  of 
facts  sufficient  to  put  him  upon  inquiry  as 
to  whether  or  not  the  materials  being  fur- 
nished were  to  be  used  in  carrying  out  a 
single  contract, — as  where  a  subcontractor 
was  informed  by  the  contractors,  after  hav- 
16  L.R.A.(N.S.) 


ing  furnished  some  material,  and  several 
months  before  furnishing  more  material, 
that  they  had  abandoned  the  work, — he  can- 
not add  the  material  furnished  after  such 
notice  to  their  prior  account  to  bring  the 
same  within  the  time  for  filing  a  claim  of 
lien.  Naughton  &  D.  Slate  Co.  v.  Nichol- 
son. 97  Mo.  App.  332,  71  S.  W.  64. 

A  lapse  of  four  months  between  orders  for 
materials  to  be  used  for  construction  pur- 
poses is  sufficient  to  put  a  materialman  upon 
inquiry  as  to  the  present  relation  existing 
between  the  contractor  and  the  owner ;  and, 
if  such  material  is  used  by  the  contractor 
in  carrying  out  separate  contracts  with  the 
owner,  the  materialman  cannot  tack  them  in 
order  to  bring  his  entire  account  within  the 
required  time  to  establish  a  lien  therefor. 
Sulzer-Vogt  Mach.  Co.  v.  Rushville  Water 
Co.  160  Ind.  202,  65  N.  E.  583. 

Where  a  materialman  had  furnished  no 
material  for  thirty  days,  and  during  the 
last  twenty  days  of  that  time  the  building 
was  occupied  by  the  owner,  and  in  the  mean- 
while the  unused  material  had  been  returned 
by  the  contractor,  mere  proof  on  his  part  that 
he  thereafter  sent  to  the  building  for  the 
contractor  forty  cents'  worth  of  material,  in 
the  absence  of  any  showing  that  such  ma- 
terial was  necessary,  or  used,  in  the  buil:l- 
ing  under  the  original  contract,  was  not  suf- 
ficient to  extend  the  time  for  filing  proof 
of  lien.  Valley  Lumber  &  Mfg.  Co.  v.  Nick- 
erson,  13  Idaho,  682,  93  Pac.  24. 
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such  agent,  entered  into  a  contract  with  the 
reapondent,  whereby  it  was  to  furnish  the 
material  for  the  construction  of  a  certain 
dwelling  house;  that  the  respondent  fur- 
nished the  material  between  the  23d  day  ol 
November,  1904,  and  the  15th  day  of  March, 
1905,  which  material  was  actually  used  in 
the  construction  of  said  building,  of  the 
agreed  value  of  $552.47;  that  there  was 
thereafter  paid  on  said  account  $300.98, 
leaving  a  balance  due  of  $251.49,  together 
with  interest  thereon,  and  that  the  plaintiff, 
within  sixty  days  from  March  15,  1905,  the 
date  of  furnishing  the  last  item  of  said  lum- 
ber, duly  filed  its  claim  of  lien  on  the  llth 
day  of  May,  1905,  in  the  office  of  the  record- 
er of  Nez  Perces  county.  The  defendants 
filed  a  general  demurrer  to  the  complaint, 
which  was  overruled  by  the  court.  They 
thereafter  filed  a  joint  answer,  denying  the 
material  allegations  of  the  complaint,  ex- 
«ept  the  corporate  existence  of  the  plaintiff, 
jind  admitted  that  Driessel  was  the  owner 
«f  the  premises  described  in  the  complaint. 
The  cause  was  tried  by  the  court  without  a 
jury,  and  judgment  was  rendered  in  favor 

■of  the  respondent.  This  appeal  is  from  the 
judgment  and  order  denying  a  new  trial. 

It  appears  from  the  testimony  in  the  case 
that  there  were  two  contracts  entered  into 
between  Morrison  and  Driessel.  The  first 
was  for  the  building  and  construction  of  a 

.  dwelling  house,  which  was  completed  on  Jan- 
uary 16,  1905,  and  the  respondent  rendered 
him  a  bill  or  a  statement  on  the  20th  of 

.  January  for  all  the  lumber  that  he  had  used 
in  the  construction  of  said  dwelling  house. 
It  also  appears  from  the  record  that  Driessel 
rented  the  house  before  or  about  the  time  it 
was  completed,  and  the  tenants  took  posses- 

'  sion  thereof.  Thereafter  they  desired  a  porch 
built  onto  said  house,  and  it  would  appear 
that  they  expressed  their  desire  to  Driessel 
and  he  consented  to  have  a  porch  built,  and, 
on  the  13th  of  March,  1905,  flfty-nine  days 
after  the  delivery  of  the  last  item  of  ma- 
terial under  the  first  contract,  he  entered 
into  another  contract  with  Morrison  for  the 

.  construction  of  said  porch,  and,  on  that  date, 
Morrison  ordered  the  lum'uer  for  its  con- 
struction from  the  respondent,  to  the 
amount  of  about  $25,  and  the  respondent 
furnished  the  liunber  for  said  porch  on  the 
13th  and  15th  days  of  March.  The  respond- 
ent filed  its  materialman's  lien  on  the  llth 

.  day  of  May,  1905,  fifty-seven  days  after  fur- 
nishing the  last  material  for  the  porch. 

It  is  first  contended  by  counsel  for  ap- 
pellant  that,  as   there  were   two  separate 

.  contracts,  one  for  the  construction  of  the 
house  and  the  other  for  the  construction  of 
the  porch,  said  contracts  had  no  connection 
with  each  other  and  were  entirely  separate 
and  severable,  and  that  the  last  one  cannot 

,16  L.R-A..(N.S.) 


be  tacked  onto  the  first  and  thus  keep  alive 
the  materialman's  lien  for  the  material  fur- 
nished for  the  construction  of  the  house  for 
more  than  sixty  days  after  its  completion 
under  the  first  contract.  The  evidence 
shows  beyond  a  doubt  that  the  house  was 
constructed  under  one  contract  and  the  porch 
under  another  and  separate  contract.  It  al- 
so shows  that  the  house  was  completed 
about  the  16th  day  -of  January,  1005,  and 
that  the  owner  leased  the  house  about  the 
time  of  its  completion  and  the  tenants  took 
possession.  It  also  appears  that  the  owner 
lived  in  Genesee,  Latah  county;  that  he 
went  to  Lewiston  on  the  13th  of  March,  and 
his  tenants  persuaded  him  to  have  said  porch 
constructed,  and,  on  that  date,  he  made  a 
contract  with  the  defendant  Morrison  to 
erect  said  porch.  The  contract  for  the  porch 
was  not  made  until  about  fifty-nine  days 
after  the  respondent  had  furnished  the  last 
material  for  the  construction  of  the  house. 
The  court,  in  its  findings  of  fact,  virtually 
finds  that  the  house  and  porch  were  con- 
structed under  one  contract,  but  that  find- 
ing is  not  supported  by  the  evidence.  The 
secretary  of  the  respondent  company  testi- 
fied that  he  did  not  know  the  house  was 
completed  on  or  about  the  16th  day  of  Jan- 
uary, but  his  testimony  is  not  very  clear  on 
that  point.  He  testified,  further,  that  Mor- 
rison told  him  that  he  put  the  lumber  fur- 
nished on  the  13th  and  15th  of  March  into 
the  porch ;  while  Morrison  swears  positively 
that  the  house  was  built  under  one  contract 
and  the  porch  under  another  and  separate 
contract.  The  fact  that  the  respondent  pre- 
sented Morrison  with  an  itemized  statement 
of  all  the  lumber  furnished  for  the  construc- 
tion of  the  house  on  the  20th  of  January, 
1905,  is  very  suggestive  of  the  fact  that  the 
respondent  was  informed  that  the  building 
was  completed ;  as  Morrison  testified,  on  the 
completion  of  a  building,  the  company  fur- 
nished him  an  itemized  statement  of  the 
material  furnished,  and  that  he  checked  it 
over  to  ascertain  whether  or  not  it  was  cor- 
rect, but  does  not  testify  that  he  informed 
respondent  that  the  contract  was  completed, 
or  that  it  had  knowledge  of  that  fact.  There 
is  no  positive  testimony  in  the  record  show- 
ing that  the  respondent  had  information 
that  the  house  and  the  porch  were  construct- 
ed under  separate  contracts.  The  circum- 
stance of  respondent's  furnishing  an  item- 
ized statement  of  the  lumber  used  in  the  con- 
struction of  the  house,  to  say  the  least,  is 
suggestive  and  significant.  If  the  record 
showed  that  the  respondent  had  such  infor- 
mation, the  rule  laid  down  in  Central  Loan 
&.  T.  Co.  V.  O'Sullivan,  44  Neb.  834,  63  N. 
W.  5,  would  apply.  In  that  opinion  the 
court  said:  "A  materialman  cannot  tack 
one  contract  to  another  so  as  to  procure  a 
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liea  for  all  the  materials  furnished  under 
separate  contracts  by  filing  his  claim  within 
the  required  time  from  the  date  of  furnish- 
ing material  pursuant  to  one  contract." 
And  in  Schulenburg  ▼.  Vrooman,  7  Mo.  App. 
133,  the  court  said:  "Where  all  the  items 
of  an  account  except  the  few  last  were  sup- 
plied under  one  contract,  and  that  contract 
was  executed  and  the  transaction  closed, 
[held,  that]  the  time  for  filing  a  lien  can- 
not be  extended  by  furnishing  on  a  new  re- 
<iuest  additional  articles  and  adding  them 
to  the  completed  account."  On  this  point, 
see  also  Fay  y.  Muhlker,  1  Misc.  321,  20 
K.  Y.  Supp.  671;  Scott  v.  Cook,  8  Mo.  App. 
193 ;  Sanford  v.  Frost,  41  Conn.  617 ;  Frank- 
oviz  ▼.  Smith,  34  Minn.  403,  26  N.  W. 
225. 

It  is  contended  by  counsel  for  respondent 
that  it  had  no  knowledge  that  Morrison  and 
Driessel  had  one  contract  for  the  house  and 
one  for  the  porch,  and  that  the  contract, 
so  far  as  it  was  concerned,  was  continuous 
and  entire,  and  the  time  within  which  to 
file  a  lien  dated  from  the  date  of  the  last 
item  of  material  furnished.  That,  no  doubt, 
was  the  theory  upon  which  the  trittl  court 
rendered  its  decision.  Among  other  authori- 
ties cited  by  respondent  is  the  case  of  Dar- 
lington Lumber  Co.  t.  Harris,  107  Mo.  App. 
14»,  80  S.  W.  688.  In  that  case  the  company 
and  one  Taylor  agreed  to  the  estimate  of 
the  lumber  to  be  used  in  the  Harris  build- 
ing. Considerable  extra  lumber  was  fur- 
nished all  along  during  the  continuance  of 
the  original  contract,  and  the  undisputed 
testimony  showed  that  the  lumber  was  or- 
dered for  the  extra  work  for  which  Taylor 
bad  a  separate  bid ;  that  the  respondent  com- 
pany had  no  fresh  arrangement  with  him, 
and  knew  nothing  about  there  being  another 
contract  between  Taylor  and  Harris,  or  that 
they  were  furnishing  material  for  a  job  to 
be  done  under  a  separate  contract.  The 
court  said:  "The  interval  between  October 
25,  when  the  last  item  was  furnished  for 
the  completion  of  the  original  plan,  and  De- 
cember 10,  when  the  lumber  for  the  extras 
was  sold,  was  too  short  [a  time]  to  affect 
respondent  with  constructive  notice  of  Tay- 
lor's new  arrangement  with  Harris."  That 
decision,  no  doubt,  would  have  been  different 
bad  the  court  found  that  Taylor  had  entered 
into  a  separate  contract  with  Harris  for 
doing  a  part  of  the  work  in  the  construction 
of  said  building,  and  the  materialman  had 
notice  of  that  fact.  Where  materials  are 
furnished  for  the  same  building  or  improve- 
ment in  instalments  and  at  intervals,  and 
the  parties  intend  them  to  be  included  in 
one  account  in  settlement,  the  entire  account 
will  be  treated  as  a  continuous  and  con- 
nected transaction,  and  the  lien  limitation 
begins  to  run  from  the  last  item  of  the  con 
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tract.  Jones  &  M.  Lumber  Co.  v.  Murphy, 
64  Iowa,  165,  19  N.  W.  898;  DarUngton 
Lumber  Co. V.Harris,  supra;  Louisiana  &  G. 
Lumber  Co.  v.  Myers,  87  Mo.  App.  671.  But, 
where  there  are  two  separate  and  distinct 
contracts  for  the  erection  of  a  building,  and 
the  materialman  knows  that  there  are  two 
contracts,  he  cannot  tack  the  last  contract 
to  the  first  so  as  to  procure  a  lien  for  all  the 
materials  furnished  under  the  separate  con- 
tracts where  the  time  had  expired  for  filing 
a  lien  for  the  material  furnished  under  the 
first  contract.  While  there  are  some  facts 
and  circumstances  tending  to  show  that  the 
respondent  had  notice  of  the  two  contracts 
referred  to  in  this  case,  the  evidence  is  not 
such  as  to  warrant  the  reversal  of  the  judg- 
ment on  the  ground  that  the  respondent 
knew  or  had  notice  of  those  two  con- 
tracts. The  fact  as  to  whether  the 
respondent  had  information  that  the  porch 
was  built  under  a  separate  contract  was 
within  the  possession  and  knowledge  of  the 
appellants,  and  they  should  have  proTed 
that  fact  by  a  preponderance  of  the  evidence 
if  they  relied  upon  it,  which  they  failed  to 
do. 

The  question  whether  the  plaintiff  is  en- 
titled to  maintain  this  action,  it  being  a 
foreign  corporation,  is  raised  by  the  record. 
The  paragraph  of  the  complaint  alleging  the 
corporate  existence  of  the  respondent  is  as 
follows:  "That  the  plaintiff  is,  and  was  at 
all  the  times  herein  mentioned,  a  corporation 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Washington,  with 
its  principal  place  of  business  at  Clarkston, 
Washington,  and  doing  business  at  Lewis- 
ton,  Idaho."  It  will  be  observed  that  it  is 
not  alleged  that  the  plaintiff  had  complied 
with  the  provisions  of  §  10  of  article  11  of 
the  state  Constitution  in  designating  an 
agent  upon  whom  process  may  be  served; 
and  with  the  provisions  of  §  2653  of  the  Re- 
vised Statutes  of  1887,  as  amended  by  the 
Laws  of  1903  (Laws  1903,  p.  49),  which 
provides  that  a  foreign  corporation  shall  file 
with  the  county  recorder  of  the  county  in 
this  state,  in  which  is  designated  its  prin- 
cipal place  of  business  in  the  state,  a  copy 
of  the  articles  of  incorporation  of  said  cor- 
poration, duly  certified  by  the  secretary 
of  state  of  the  state  in  which  said  corpora- 
tion was  organized,  and  a  copy  of  such  ar- 
ticles of  incorporation  duly  certified  by  the 
county  recorder  with  the  secretary  of  state. 
It  is  contended  that  the  allegations  of  said 
complaint  place  the  respondent  in  the  status 
of  an  individual  whose  contracts  and  deal- 
ings in  this  state  are  al>soIutely  void,  unless 
it  affirmatively  appears  that  it  has  complied 
with  Ute  above-mentioned  provisions  of  our 
statute  and  constitution.  The  question  pre- 
sented may  be  stated  as  follows:     When  it 
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appears  from  the  complaint  that  the  plain- 
tiff 18  a  foreign  corporation,  whether  the 
fact  of  its  not  having  complied  with  the 
law8  of  this  state  in  reference  to  designating 
an  agent  and  filing  its  articles  of  incorpora- 
tion is  a  matter  of  defense  to  be  pleaded  af- 
firmatively in  the  answer  and  proven  by  the 
defendant,  or  whether  the  plaintiff  has  af- 
firmatively placed  itself  in  a  position  so 
that  it  is  incumbent  upon  it  to  allege  and 
prove  that  it  has  complied  with  the  laws  of 
this  state,  and  is  entitled  to  do  business  in 
the  state  or  maintain  an  action  in  its  courts. 
Counsel  for  the  respondent  contends  that 
the  riglit  of  the  plaintiff  to  do  business  in 
this  state  is  not  disputed  by  the  pleadings; 
that  the  defendant,  neither  by  demurrer  nor 
answer,  questioned  the  authority  of  the  com- 
pany to  do  business  in  this  state,  nor  to 
maintain  this  action,  and  that  that  question 
could  only  be  raised  by  demurrer  or  answer, 
and,  if  not  so  raised,  it  is  waived;  and  cites 
in  support  of  tliat  contention  Ontario  State 
Bank  v.  Tibbits,  80  Cal.  68,  22  Pac.  66;  Phil- 
lips v.  Goldtree,  74  Cal.  151,  13  Pac.  313,  15 
Pac.  451 ;  Southern  P.  R.  Co.  v.  Purcell,  77 
Cal.  60.  18  Pac.  886-880;  Dahl  v.  MonUna 
Copper  Co.  132  U.  S.  264,  33  L.  ed.  325, 
10  Sup.  Ct.  Rep.  97;  Wetzel  A  T.  R.  Co.  v. 
Tennis  Bros.  Co.  75  C.  C.  A.  266,  145  Fed 
458.  Tlie  first  case  above  cited,  Ontario 
State  Bank  v.  Tibbits,  involved  the  fore- 
closure of  a  mortgage  by  a  corporation,  and 
the  court  there  held  that  the  complaint  did 
not  show  that  the  plaintiff  had  complied 
with  the  provisions  of  t  299,  Cal.  Civ.  Code, 
requiring  foreign  corporations  to  file  their 
articles  of  incorporation  and  designate  an 
agent  upon  whom  process  could  be  served, 
and  could  not  maintain  an  action  or  pro- 
ceeding in  relation  to  property  owned  by  it 
in  such  county  "until  such  articles  of  incor- 
poration shall  be  filed  in  the  place  directed 
by  the  general  law  and  by  the  provisions  of 
that  section."  The  court  there  said,  in  con- 
sidering that  section  of  the  statute:  "The 
failure  of  the  plaintiff  to  file  a  copy  of  its 
articles  of  incorporation  in  the  office  of  the 
county  clerk,  being  mere  matter  of  abate- 
ment, should  have  been  specially  pleaded 
by  the  defendants;  otherwise,  it  was 
waived."  Said  §  209  is  different  from  the 
proviHioBS  of  our  own  statute  in  that  it 
does  not  make  it  unlawful  for  a  foreign  cor- 
poration to  acquire  property  in  the  counties 
of  that  state,  but  it  provides  that  they  must 
file  their  articles  of  incorporation  within 
50  days  after  the  purchase,  and  it  also  fur- 
ther differs  from  our  provisions  of  the  stat- 
ute, in  that  it  provides  that  such  corpora- 
tion shall  not  maintain  any  action  or  pro- 
ceeding until  its  articles  of  incorporation 
have  been  filed  as  provided  by  law.  t'nder 
the  provisions  of  that  section,  a  corporation 
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that  had  failed  to  comply  with  the  law  is 
regard  to  filing  its  articles  of  incorporation 
could  begin  an  action,  and.  the  day  before 
the  action  was  tried,  might  file  its  articl'-«^ 
of  incorporation,  and  thereby  have  the  ri;;bt 
to  maintain  said  action.     Under   the    pro- 
visions of  our  Constitution  and  law,  it  wa» 
held  in  the  case  of  Katz  v.  Herrick,  12  Ida- 
ho, 1,  86  Pac.  873,  that  foreign  corporations 
which  had  failed  to  comply  with  the  Consti- 
tution and  law  in  regard  to  designating  an 
agent  upon  whom  process  may  be  served, 
and  filing  its  articles  of  incorporation  with 
the  county  recorder  and  secretary  of  state, 
cannot  maintain   an   action  on   a   contract 
made  prior  to   their  compliance   with    the 
law;   and,   for  that  reason,  the  California 
citations  are  not  in  point,  as  a  compliance 
with  the  law  after  an  action  is  commenced 
would  not  remove  the  disability  In  this  state 
as  it  does  under  the  California  statute.    The 
case  of  Phillips  v.  Goldtree,  supra,  involves 
the  failure  of  a  partnership  to  file  a  c«-r- 
tificate  of  partnership  as  provided  by  Sf  246(( 
and  2468  of  the  Civil  Code  of  California, 
which  sections  attach  a  legal  incapacity  to 
maintain  an  action  upon  a  contract  made, 
or   a   transaction   had,   in   the   partnership 
name  on  a  failure  to  file  such  certificate; 
and  the  court  there  held  that  the  objection 
that  no  such  certificate  had  been  filed  must 
be  taken  by  answer;  otherwise,  under  the 
provisions  of  Code  Civ.  Proc.  8  434,  it  was 
waived.     In  the  case  of  Southern  P.  R.  Co. 
V.  Purcell,  supra,  which  was  a  case  under 
{  209  of  the  Civil  Code  of  California,  above 
referred  to,  the  court  held  that  the  noncom- 
pliance of  the  railway  corporation  to  file  its 
articles  of  incorporation  should   be   raised 
by  answer,  and,  unless  specifically  set  up 
therein,    want   of   proof   of   noncompliance 
with  that  law  was  not  fatal  to  the  verdict. 
In  the  case  of  Wetzel  &  T.  R.  Co.  v.  Tenni? 
Bros.   Co.   supra,   decided   by   the   supreme 
court  of  West  Virginia,  it  was  there  held, 
under  the   provisions  of  the  Code  of  that 
state,  providing  that  a  foreign  corporation 
not  having  complied  with  the  laws  of  the 
state  shall  not  be  entitled  to  maintain  any 
action  in  the  courts  of  that  state,  that  the 
failure   of  a  foreign   corporation,   plaintiff, 
to  so  qualify,  may  be  pleaded  in  abatement 
in  any  action,  suit,  or  proceeding.  The  coiirt 
held  that  such  failure  was  a  matter  which 
the  defendant  was  entitled  to  raise  or  waive 
at  its  election.    In  Dahl  v.  Montana  Copper 
Co.  supra,  which  is  a  case  from  the  supreme 
court  of  Montana,  taken  by  writ  of  error 
to  the  Supreme  Court  of  the  I'nited  ."^tate^. 
the  plaintiff  alleged  in  its  complaint  that  it 
was  a  corporation  created  under  the  laws  of 
the  state  of  New  York,  doing  business  in 
Silver  Bow  county,  in  .the  territory  of  Mon- 
tana.   It  will  be  observed  that  that  allega- 
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tion  is  -very  much  like  the  allegation  of  the 
complaint  in  this  case  in  regard  to  the  cor- 
porate capacity  of  the  ptaintiflT.  In  that 
case  the  answer  of  the  defendant  did  not 
deny  the  incorporation  of  the  plaintiff  or  its 
right  to  do  business  in  Silver  Bow  county, 
but  only  its  ownership  of  the  mining  claim 
involved.  Justice  Field,  in  the  opinion  in 
that  case,  stated,  among  other  things,  as 
follows:  "No  question  is  therefore  raised 
on  the  pleadings  as  to  its  competency  to  do 
business  within  the  territory  for  want  of 
compliance  with  the  provisions  of  the  ter- 
ritorial law.  The  question  at  issue  on  the 
pleadings  and  on  the  trial  in  the  court  be- 
low was  confined  to  the  ownership  of  the 
mining  ground.  Without,  therefore,  con- 
sidering the  validity  and  force  of  the  pro- 
visions of  that  law,  ...  or  whether,  if 
they  are  valid,  any  parties  except  the  gov- 
ernment of  the  territory  can  allege  a  disre- 
gard of  them  to  defeat  the  title  of  the  cor- 
poration to  its  property  (Fritts  v.  Palmer, 
132  U.  8.  282,  33  L.  ed.  317.  10  Sup.  Ct. 
Rep.  93),  it  is  sufficient  in  this  case  to  say 
that  such  incompetency  cannot  be  considered 
unless  set  up  in  the  pleadings  in  the  court 
below.  A  failure  to  comply  with  the  pro- 
visions of  the  law  will  not  be  presumed  in 
the  absence  of  any  allegation  on  the  subject. 
The  objection  cannot  be  urged  for  the 
first  time  in  this  court."  As  we  un- 
derstand that  decision,  the  Supreme 
Court  of  the  United  States  holds  the 
question  of  noncompliance  by  a  foreign 
corporation  with  the  laws  of  the  do- 
mestic state  must  be  raised  by  demurrer 
or  answer  in  the  trial  court,  and  cannot  be 
raised  for  the  first  time  in  the  appellate 
court.  In  Welsbach  Co.  v.  Norwich  Gas  & 
Electric  Co.  96  App.  Div.  52,  89  N.  Y.  Supp. 
284,  the  court  holds,  under  the  general  cor- 
poration laws  of  the  state  of  New  York,  pro- 
viding that  no  foreign  corporation  shall 
maintain  an  action  in  the  state  on  any  con- 
tract made  by  it  in  the  state,  unless  it  has 
procured  a  certificate  from  the  secretary 
of  state  entitling  it  to  do  business  in  the 
state,  that  the  procuring  of  the  certificate  is 
a  condition  precedent  which  must  be  averred 
in  the  complaint.  In  that  case  it  appeared 
from  the  complaint  that  the  plaintiff  was 
within  the  category  of  those  parties  who 
must  procure  the  certificate  before  they 
make  the  contract  in  order  to  sustain  an  ac- 
tion thereon.  The  court  said:  "The  intent 
that  the  procurement  of  such  certificate  be- 
fore the  contract  was  made  shall  be  a  condi- 
tion precedent  to  maintaining  an  action 
thereon  is  as  plain  as  any  language  could 
make  it, — certainly  as  plain  as  is  the  lan- 
guage in  the  Buffalo  charter  above  referred  to, 
— and  hence,  being  a  condition  precedent,  it  is 
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fact  necessary  to  be  proven,  and  therefore 
necessary  to  be  alleged,  within  the  authority 
of  the  above  case."  The  court  quoted  from 
Reining  v.  Buffalo,  102  N.  Y.  308,  310,  6  N. 
E.  792,  as  follows:  "It  is  competent  for 
them  (the  legislature)  to  attach  a  condi- 
tion to  the  maintenance  of  a  common-law  ac- 
tion, as  well  as  one  created  by  statute ;  and, 
when  they  have  done  so,  its  averment  and 
proof  cannot  safely  be  omitted."  It  further 
said:  "It  is  to  be  noticed  that,  by  the 
amendment  of  1901,  the  enforcement  of  a 
contract  made  by  a  foreign  stock  corpora- 
tion .  .  .  before  it  has  obtained  the  re- 
quired certificate  is  entirely  forbidden.  It  is 
made  incapable  of  enforcement  because  of 
the  omission  to  procure  the  certificate  be- 
fore the  contract  was  made."  The  demurrer 
in  that  case  was  sustained,  and  the  decision 
was  based  upon  the  theory  that  the  com- 
plaint should  have  contained  an  averment 
that  such  certificate  had  been  procured  be- 
fore the  making  of  the  contracts  which  were 
the  basis  of  the  action.  That  decision  was 
by  the  appellate  division  of  the  supreme 
court  of  the  state  of  New  York,  and  on  ap- 
peal the  case  was  taken  to  the  court  of  ap- 
peals. See  180  N.  Y.  633,  72  N.  E.  1152.  It 
appears  from  the  short  opinion  by  the  ap- 
pellate court  that  there  were  two  questions 
certified  to  it  for  decision,  to  wit:  (1) 
"Was  the  complaint  demurrable  upon  the 
ground  that  it  appears  upon  the  face  thereof 
that  the  plaintiff  did  not  have  legal  capacity 
to  sue?  (2)  Was  the  complaint  demurrable 
on  the  ground  that  facts  are  not  therein 
stated  sufficient  to  constitute  a  cause  of 
action?"  Both  of  said  questions  were  an- 
swered in  the  affirmative  by  the  court  of  ap- 
peals. There  the  question  of  the  corpora- 
tion's capacity  to  sue  was  directly  raised  by 
the  demurrer  upon  the  ground  that  it  ap- 
peared upon  the  face  of  the  complaint  that 
the  plaintiff  did  not  have  legal  capacity  to 
sue.  In  the  case  of  Cumberland  Land  Co.  v. 
Canter  Lumber  Co.  (Tenn.  Ch.  App.)  35  S. 
W.  886,  the  court  held  that  a  bill  by  a  for- 
eign corporation  doing  business  in  the  state 
of  Tennessee  should  be  dismissed;  it  not 
being  alleged  that  it  had  complied  with  the 
statute  as  to  filing  charter  and  registerin;; 
abstract  of  the  same.  In  that  case  the  court 
said:  "With  respect  to  the  first  error  as- 
signed by  the  defendants,  it  is  proper  to 
state  that  in  our  opinion  it  should  be  sus- 
tained, it  is  true  that  the  point  was  not 
made  in  the  court  below,  nor  does  it  appear 
in  the  evidence,  that  the  complainant  had 
failed  to  file  its  charter,  and  have  an  ab- 
stract thereof  registered,  as  required  by  our 
statutes.  But  it  does  appear  that  it  is  a 
foreign  corporation,  and  that  it  was  doing 
business  in  this  state.  This  being;  so,  in  or- 
der to  obtain  any  relief  in  any  of  the  courts 
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of  this  state,  it  was  incumbent  on  complain- 
ant to  sliow  affirmatively  that  it  had  com- 
plied with  our  statutes,  on  a  compliance 
with  which  it  was  alone  authorized  to  do 
business  here." 

Thus,  it  will  be  observed  that  one  line  of 
the  above-cited  authorities  holds  that  non- 
compliance with  the  law  of  the  domestic 
state  is  a  matter  of  defense  to  be  pleaded 
affirmatively  by  the  defendant  in  his  an- 
swer. The  statutes  upon  which  that  line 
of  decisions  rests  are  construed  by  those 
courts  to  mean  that  a  failure  of  a  corpora- 
tion to  comply  with  the  statutory  condi- 
tions upon  which  it  may  enter  a  state  and 
do  business  does  not  operate  to  render  its 
contracts  wholly  void,  but  merely  operates 
to  suspend  the  remedy  of  such  corporation 
in  the  courts  of  the  state  where  such  con- 
tracts are  made  until  it  shall  have  complied 
with  the  statutory  conditions.  Such  are 
the  decisions  of  California.  The  second  line 
of  decisions  requires  the  foreign  corpora- 
tion to  affirmatively  all^e  and  prove  its 
compliance  with  the  statutory  requirements 
of  the  domestic  state,  and  is  based  upon  a 
construction  of  their  statutes  that  makes 
compliance  with  the  terms  thereof  a  condi- 
tion precedent  to  the  right  to  maintain  the 
action  in  the  courts  of  the  domestic  state. 
'  Other  authorities  hold,  as  did  the  Supreme 
Court  of  the  United  States  in  Dahl  v.  Mon- 
Una  Copper  Co.  132  U.  S.  264,  33  L.  ed.  325, 
10  Sup.  Ct.  Rep.  97,  that  the  incompetency 
of  a  foreign  corporation  to  sue  can- 
not be  considered  unless  set  up  in  the 
pleadings  in  the  court  below,  and  that 
a  failure  to  comply  with  the  provisions 
of  the  law  will  not  be  presumed  in  the  ab- 
sence of  any  allegation  on  the  subject;  and 
that  objection  cannot  be  first  urged  in  the 
appellate  court.  It  therefore  remains  for 
this  state  to  adopt  one  or  the  other  line  of 
those  authorities  as  the  rule  governing  such 
actions  in  this  state. 

It  is  contended  by  counsel  for  appellant 
that  this  court  held,  in  the  case  of  Katz  v. 
Herrick,  12  Idaho,  1,  86  Pac.  873,  that  con- 
tracts of  a  noncomplying  foreign  corpora- 
tion were  illegal  and  void.  Counsel  evi- 
dently misapprehended  the  effect  of  that  de- 
cision. The  court  there  held  that  the  non- 
complying  foreign  corporation  had  no  legal 
existence  in  this  state,  and,  under  the  law, 
was  without  a  remedy  for  the  enforcement 
of  any  contracts  made  by  it  within  the 
«tate;  but  did  not  hold  that  its  contracts 
were  absolutely  void.  In  the  course  of  that 
opinion  the  court  said:  "Courts  of  equity 
«re  always  able  to  protect  innocent  and 
honest  persons  in  legitimate  transactions; 
and  we  are  satisfied  that  the  courts  of  this 
state  can  and  will  protect  all  persons  who 
have  had  honest  dealings  with  noncomply- 
15  L.R.A.(N.S.) 


ing  foreign  corporations  where  they  deserv* 
protection."  The  court  did  not  hold  in 
that  case  that  such  contracts  were  abso- 
lutely void,  but  held  that  such  contracts 
were  not  enforceable  in  the  courts  of  this 
state  by  a  noncomplying  corporation.  If  a 
foreign  corporation  fails  or  neglects  to  al- 
lege in  its  complaint  that  it  has  complied 
with  the  laws  of  this  state,  in  regard  to 
designating  an  agent  upon  whom  service 
may  be  had,  and  filing  its  articles  of  incor- 
poration, it  is  demurrable  on  the  ground 
that  it  fails  to  allege  its  legal  capacity  to 
sue;  for,  after  alleging  that  it  is  a  foreign 
corporation,  it  then  places  itself  in  the  cate- 
gory of  a  plaintiff  who  cannot  maintain  ft 
suit  in  this  state  without  alleging  that  it 
has  complied  with  the  law  that  must  be 
complied  with  before  such  corporation  can 
maintain  an  action.  The  failure  of  a  foreign 
corporation  to  comply  with  the  law  of  the 
state  before  it  may  maintain  an  action  goes 
to  its  capacity  to  sue;  that  is,  unless  it 
complies  with  the  law,  it  has  no  capacity  to 
sue.  A  corporation  or  an  individual  may 
have  a  good  cause  of  action  and  still  have 
not  the  capacity  to  sue;  and  may  have  ca- 
pacity to  sue  and  no  cause  of  action.  Pratt 
v.  Northern  Pacific  Exp.  Co.  13  Idaho,  373, 
10  L.R.A.(N.S.)  499,  90  Pac.  341.  If  it 
merely  alleges  that  it  is  a  foreign  corpora- 
tion, and  fails  to  allege  its  capacity  to  sue 
by  alleging  that  it  has  complied  with  the 
law  of  the  state,  the  complaint  is  demur- 
rable on  the  ground  of  want  of  legal  ca- 
pacity to  sue.  Section  4174  of  the  Revised 
Statutes  of  1887  provides  seven  grounds  of 
demurrer,  and  the  second  ground  is  "that 
the  plaintiff  has  not  legal  capacity  to  sue." 
it  was  evidently  intended  by  the  legislature 
that  the  specific  grounds  of  demurer  to  a 
complaint  must  be  stated  in  the  demurrer. 
The  only  ground  of  demurrer  stated  in  the 
demurrer  to  this  complaint  is  the  failure  to 
allege  facts  sufficient  to  constitute  a  cause 
of  action,  which  is  the  sixth  ground  of  de- 
murrer provided  in  said  f  4174.  Under  that 
ground  of  demurrer,  neither  of  the  other 
specific  grounds  of  demurrer  can  be  consid- 
ered. Suffice  it  to  say  in  this  case  that  nei- 
ther the  demurrer,  nor  the  answer,  raised 
the  question  of  the  want  of  the  respondent's 
capacity  to  sue.  That  question  might  have 
been  raised  by  either  demurrer  or  answer. 
Section  4175  declares  that  the  demurrer 
must  distinctly  specify  the  grounds  on  which 
any  of  the  objections  to  the  complaint  are 
taken,  and  that,  unless  it  does  so,  the  de- 
murrer must  be  disregarded.  Section  4177 
provides  that,  whenever  any  of  the  matters 
enumerated  in  §  4174  do  not  appear  on  the 
face  of  the  complaint,  the  objection  may  be 
taken  by  answer.  Thus,  under  the  law  of 
this  state,  the  question  of  the  want  of  ea- 
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pacity  of  the  respondent  to  sue  could  have 
been  raised  by  demurrer  or  answer.  That 
being  true,  and  the  appellants  having  failed 
to  raise  the  question,  we  think  that  the; 
have  waived  it.  Section  4178  provides  that, 
if  no  objection  is  taken  either  by  demurrer 
or  answer,  the  defendant  must  be  deemed 
to  have  waived  the  same,  excepting  only  to 
the  jurisdiction  of  the  court  and  the  objec- 
tion that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
We  are  therefore  of  the  opinion  that,  where 
objections  may  be  taken  to  allegations  of 
the  complaint  by  either  demurrer  or  an- 
swer, if  they  are  not  so  taken,  they  are 
waived  as  provided  in  said  }  4178.  We 
therefore  hold  with  that  line  of  authorities 
which  holds  that,  unless  the  fact  of  the  com- 
pliance of  a  foreign  corporation  with  our 
state  law  is  put  in  issue  by  a  demurrer  to 
the  complaint,  or  by  answer,  it  is  waived. 
In  the  case  at  bar  the  only  ground  stated 
in  the  demurrer  was  that  the  complaint 
did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  It  therefore  did  not 
raise  the  question  of  the  capacity  of  the  re- 
spondent to  sue,  and  that  question  was  not 
raised  by  the  answer,  and  was  therefore 
waived.  We  therefore  hold  that  the  ques- 
tion of  the  capacity  of  the  respondent  to  sue 
was  waived  on  the  trial;  and  that  it  is  too 
late  to  raise  it  on  appeal. 

From  the  foregoing,  we  conclude  that  the 
judgment  of  the  lower  court  must  be  sus- 
tained; and  it  is  so  ordered,  with  costs  in 
favor  of  the  respondent. 

AUsble,  Ch.  J.,  concurs. 

A  petition  for  rehearing  having  been  filed, 
Allslite,  Ch.  J.,  handed  down  the  follow- 
ing response  January  22,  1908: 

Apjiellant  has  filed  a  petition  for  rehear- 
ing, and  insists  that,  since  the  court  in  the 
original  opinion  held  that  there  was  no  evi- 
dence in  the  record  to  support  the  finding 
made  by  the  trial  court  to  the  effect  that 
the  house  and  porch  were  constructed  under 
one  and  the  same  contract,  the  findings 
are  therefore  necessarily  rendered  insufS- 
cient  to  support  the  judgment.  In  order  for 
the  plaintiff  to  recover,  it  was  necessary  for 
it  to  establish  that  it  furnished  the  mate- 
rial to  the  contractor  under  one  continuous 
contract  with  him,  and  that  the  lien  was 
filed  within  the  statutory  time  after  fur- 
nishing the  material.  It  is  possible  for  this 
to  be  true,  and  still  two  or  more  contracts 
to  have  been  made  and  to  have  existed  be- 
tween the  owner  of  the  building  and  the 
contractor  or  builder.  Now,  in  so  far  as 
this  finding  has  reference  to  the  contract  or 
contracts  between  the  owner  of  the  prem- 
ises and  the  contractor,  it  is  not  supported 
16  L.Rjk.(N.S.) 


by  the  evidence,  for  the  reason  that  the  evi- 
dence clearly  shows  that  there  was  one  con- 
tract for  the  main  building  and  another  and 
separate  contract  for  the  porch.  On  the 
other  hand,  in  so  far  as  the  finding  had 
reference  to  the  contract  between  the  builder 
and  the  company  furnishing  the  material, 
we  hold  that  the  finding  is  supported  by  the 
evidence.  In  this  view  of  the  case,  the  find- 
ings are  still  sufficient  to  support  the  judg- 
ment. 

But  the  appellant  insists  that,  as  soon  oa 
he  succeeded  in  establishing  the  fact  that 
the  material  furnished  was  used  by  the  con- 
tractor upon  two  separate  and  distinct  con- 
tracts which  he  had  with  the  owner  of  the 
building  and  premises,  he  then  shifted  the 
burden  of  showing  want  of  knowledge  that 
two  separate  contracts  existed  onto  the  ma- 
terialman, the  respondent  in  this  case.  We 
do  not  think  that  would  be  a  correct  view 
to  take  of  the  law,  or  the  proper  practice 
to  adopt.  When  the  plaintiff,  who  is  seek- 
ing to  foreclose  his  lien,  establishes  the  fact 
that  he  furnished  the  material  to  the  con- 
tractor under  one  arrangement  and  con- 
tract with  him,  and  has  presented  sufficient 
evidence  to  make  his  case  on  that  theory, 
then,  if  the  defendant  seeks  to  defeat  the 
right  of  recovery  on  the  ground  that  there 
were  two  separate  and  distinct  contracts, 
after  showing  their  existence,  he  should  be- 
required  to  either  show  that  the  material- 
man had  actual  knowledge  that  two  con- 
tracts existed,  or  else  prove  such  facts  and 
circumstances  either  by  way  of  lapse  of 
time,  cessation  of  work,  occupation  of  the 
building  and  premises  by  the  owner,  settle- 
ment of  accounts,  or  other  circumstances,, 
that  would  amount  to  constructive .  notice 
to  the  materialman,  and  put  him  on  his  in- 
quiry to  ascertain  that  two  contracts  did  in 
fact  exist.  In  this  case,  as  said  in  the 
original  opinion,  there  are  a  number  of  cir- 
cumstances which  tend  to  show  that  the 
plaintiff  had  notice  of  the  completion  of  the 
original  contract,  and  that  another  contract 
had  been  entered  into  between  the  owner 
and  the  builder;  but  the  court  found,  in  sub- 
stance, against  the  appellant's  contention 
and  in  favor  of  the  respondent,  and  we 
would  not  be  justified  under  the  evidence  as 
disclosed  in  interfering  with  that  finding. 

Appellant  urges  that  he  ought  to  be  grant- 
ed a  new  trial  in  order  to  enable  him  to  es- 
tablish the  fact  that  the  lumber  company 
had  actual  notice  of  the  completion  of  the 
contract  and  the  making  of  the  second  con- 
tract. We  are  unable,  however,  to  find  any- 
thing in  the  record  that  would  justify  us 
in  doing  so.  The  court  seems  to  have  ad- 
mitted all  the  evidence  that  appellant  of- 
fered tending  to  establish  the  fact  that  the 
company  had  notice.     There  is  nothing  in 
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the  record  which  indicates,  or  tends  to  in- 
dicate, that  the  appellant  could  malce  any 
stronger  case  on  that  issue  than  he  has  al- 
ready made.  We  do  not  find  anything  in 
the  petition  which  changes  our  view  of  the 
cage,  or  that  would  justify  us  in  granting  a 
rehearing. 

The  petition  is  denied. 

SnlllTan,  J.,  concurs. 


•WEST   VIRGINIA    SUPRRME   COURT 
OF  APPE.\IjS. 

S.  F.  PERRY,  Appt., 

V. 

CASPAR  OERMAN  et  al. 
(—  W.  Va.  — ,  60  S.  E.  604.) 

Agent  —  property  of  principal  —  notes. 

1.  The  doctrine  that  an  agent  disposing  of 
the  property  of  his  principal  without  au- 
thority transfers  no  title  as  against  the 
principal  does  not  apply  to  currency,  or  ne- 
gotiable instruments  without  restrictive  in- 
dorsement, where  they  have  come  into  the 
hands  of  a  bona  fide  purchaser  for  value 
without  notice. 

Same  —  private  debt. 

2.  To  make  one  liable  by  reason  of  par- 
ticipation in  misuse  of  money  of  the  prin- 
cipal by  an  agent,  upon  the  ground  that  it 

Headnotes  by  Robinson,  J. 


was  used  to  pay  the  private  debt  of  the 
agent,  it  is  necessary  to  show,  not  only  that 
the  party  sought  to  be  charged  was  aware 
that  the  money  belonged  to  the  principal, 
but  also  that  he  was  aware  that  the  debt 
paid  by  it  was  in  fact  a  private  debt  of  the 
agent,  or  such  a  debt  that  payment  thereof 
could  not  lawfully  be  made  out  of  such 
money. 
Trust  — >  misapplication  —  liability. 

3.  It  must  be  shown  that  he  knowingly 
partakes  in  the  breach  of  trust,  to  chaise  a 
third  person  as  a  party  to  misappropria- 
tion of  a  trust  fund. 

(February  18,  1908.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  for  Greenbrier  County 
allowing  defendants  a  credit  in  a  suit  to  re- 
cover the  amount  alleged  to  be  due  on  a 
contract.    Modified. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  Gilmer,  for  appellant: 

In  the  absence  of  direction  on  the  part  of 
the  debtor,  the  creditor  can  apply  payments 
as  he  si-es  tit,  and,  in  the  absence  of  any  ap- 
plication by  either,  the  court  will  apply 
them  to  the  olde.st  living  debt  between  the 
parties,  owed  by  such  debtor. 

Buster  V.  Holland,  27  W.  Va.  531 ;  Poling 
v.  Flanagan.  41  W.  Va.  191,  23  S.  E.  685. 

Messrs.  McWhorter  &  McWIiorter,  for 
appellees: 

Oerman  &.  Blaebaum  owed  Perry  but  one 
account,  one   debt,  and   neither  Perry  nor 


Caite  Note.  —  Right  of  one  ir/io  Jt-noip- 
tngly  receives  from  agent  principal's 
money  in  payment  of  the  agent's 
oten  deht,  hut  which  he  believes  to  be 
the  debt  of  the  principal. 

To  the  general  rule  that  a  principal  may 
recover  money  from  a  third  person  who,  in 
dealing  with  the  former's  agent,  receives 
such  money  in  payment  of  the  agent's  own 
debts  with  knowledge  that  it  is  trust  mon- 
ey, the  case  of  Perry  v.  Oerman  seems  to 
make  a  well-defined  exception,  in  that,  if 
the  third  person,  although  knowing  that  the 
money  belongs  to  the  principal,  believes  that 
the  debt  is  also  the  principal's  debt,  and  is 
payable  out  of  the  trust  funds,  such  third 
person  becomes  a  bona  fide  holder,  and  the 
principal  cannot  recover.  It  should  be  not- 
ed, however,  that  the  effect  of  the  decision 
is  somewhat  diminished  by  the  fact  that  the 
principals  failed  to  establish  that  there  had 
been  an  actual  misapplication  of  the  trust 
fund. 

The  case  of  Fifth  Nat.  Bank  v.  Hyde 
Park,  101  111.  595,  40  Am.  Rep.  218,  cited 
and  quoted  in  Pebby  v.  Oerman,  seems  to 
be  directly  in  point.  There  a  treasurer  of 
A  village  borrowed  money  of  a  bank  on  his 
own  note  secured  by  valuable  collaterals, 
professing  at  the  time  to  be  borrowing  the 
i«ame  for  the  village,  to  pay  off  its  warrants 
15  L.R.A.(N.S.) 


in  anticipation  of  the  collection  of  its  taxes. 
The  money  was  placed  to  his  credit  in  the 
bank  as  treasurer,  and  a  large  portion  of  it 
applied  in  payment  of  village  warrants. 
After  the  receipt  of  the  taxes,  he  gave  the 
bank  a  check  upon  the  trust  fund  in  pay- 
ment of  his  note,  and  the  bank,  in  good 
faith  believing  the  debt  to  have  been  in- 
curred for  the  village,  accepted  the  pay- 
ment. It  was  held,  in  an  action  by  the  vil- 
lage to  recover  the  monej'  so  paid,  that  the 
payment  could  not  be  rescinded,  and  the 
bank  could  not  be  held  responsible  for  the 
money  so  paid  to  it. 

A  very  similar  case,  but  coming  to  a  dif- 
ferent conclusion,  is  list  Hartford  v.  Amer- 
ican Nat.  Bank,  49  Conn.  539.  Here  the 
treasurer  of  a  town,  because  of  lack  of 
funds,  made  several  notes  as  treasurer, 
which  were  discounted  by  the  bank  and  the 
avails  placed  to  his  credit  as  treasurer  of 
the  town.  Funds  properly  in  his  hands  as 
treasurer  were  from  time  to  time  deposited 
in  the  same  account,  and  finally  the  notes 
given  by  liim  were,  after  sundry  renewals, 
paid  by  checks  drawn  by  him  as  treasurer. 
He  afterwards  defaulted  and  fled.  The  bank 
discounted  the  notes  in  good  faith,  suppos- 
ing that  he  had  authority  to  make  them, 
and  that  the  proceeds  were  used  for  the 
benefit  of  the  town,  but  in  fact  a  large 
amount  of  the  money  drawn  out  upon  his 
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Barnes  could  apply  the  money  on  any  other 
debt. 

Merchants'  &  M.  Nat.  Bank  v.  Ohio  Val- 
ley Furniture  Co.  67  W.  Va.  025,  70  L.R. 
A.  312,  50  S.  E.  880. 

Lack  of  knowledge  on  the  part  of  the  re- 
ceiver of-  stolen  goods  does  not  take  the  ti- 
tle out  of  the  defrauded  owner. 

Hindmarch  v.  Hoffman,  127  Pa.  284,  4 
L,.R.A.  368.  14  Am.  St.  Rep.  842,  18  Atl. 
14;  Cowen,  Treatise,  3d  ed.  329;  Lamson  r. 
Beard,  45  L.R.A.  822,  36  C.  C.  A.  50,  94 
Fed.  30. 

Robinson,  J.,  delivered  the  opinion  of 
the  court: 

Eliminating  all  matters  not  relating' to 
the  single  point  at  issue  upon  this  appeal 
the  case  is  this:  Solomon  F.  Perry  had  a 
logging  contract  witli  German  &  Blaebaum, 
of  York,  Pcnnsj'lvania,  relating  to  their 
timber  whicli  was  being  cut  on  Robins  run, 
in  Greenbrier  county.  Barnes  was  their 
agent,  or  manager,  on  the  ground.  Ten 
miles  away,  at  Wade's  Draft,  Barnes  was 
operating  a  mill  in  other  timber,  as  Perry, 
at  the  time,  believed  for  this  same  York 
firm,  but.  as  it  turns  out  in  evidence,  for 
liimself.  under  name  of  Barnes  Lumber 
t'ompany.  Perry  had  a  contract  for  logging 
there  also.  The  firm  sent  check 'for  $300  to 
Barnes,  dated  July  13,  1905,  payable  to 
Barnes  Lumber  Company.  Gf  the  amount 
80  received  Barnes  paid  Perry  $150  by  check 
of   Greenbrier   Pole    Company.     This   pay- 


ment was  applied  by  Perry  on  the  Wade's 
Draft  contract,  by  express  understanding 
with  Barnes,  as  he  insists.  Barnes  says 
that  there  was  no  direction  concerning  its 
application.  After  Barnes  had  become 
financially  involved,  and  left,  owing  his 
principals  on  account  of  his  agency  at  Rob- 
ins run,  and  Perry  on  account  of  the  Wade's 
Draft  contract,  and  Perry  had  gone  on  and 
satisfactorily  completed  the  contract  at 
Robins  run,  the  parties  were  unable  to 
agree  upon  settlement  as  to  the  latter  con- 
tract, because  German  &  Blaebaum  insisted 
that  the  $150  be  thereon  applied.  There- 
upon this  suit,  attachment  in  equity,  was 
instituted  against  them  by  Perry ;  and,  upon 
answer,  general  replication,  and  proof  taken, 
there  was  hearing,  which  resulted  in  decree 
allowing  such  payment  to  be  credited  to 
German  &  Blaebaum  on  the  Robins-run  con- 
tract. Complaining  of  this  allowance  of 
credit  and  the  change  of  its  original  appli- 
cation by  the  parties,  the  plaintiff  has  ap- 
pealed. Gtber  matters  are  involved  in  the 
suit,  but  only  as  to  the  aforesaid  item  is 
our  consideration  demanded.  The  decree  is 
for  $147.22,  with  interest  from  December  15, 
1905,  in  favor  of  plaintifT  against  said  de- 
fendant firm;  but  plaintifT  insists  that  it  is 
erroneous  in  not  being  in  a  sum  larger  by 
said  $150. 

This  case  turns  upon  the  question  of  fact 
whether  Barnes  committed  a  breach  of  trust 
in  applying  the  money  to  his  own  debt,  and, 
if  he  did,   whether  Perry   was  a  party  to 


checks  as  treasurer  was  used  for  his  own 
purposes.  This  action  was  brought  by  the 
town  to  recover  from  the  bank  the  money 
appropriated  by  the  treasurer  to  the  pay- 
ment of  the  notes,  and  it  was  held  that, 
since  the  bank  must  be  held  to  have  known 
that  the  treasurer  was  not  authorized  to 
borrow  money  for  the  town,  thus  making 
the  debt  in  effect  an  individual  debt  of  the 
treasurer,  the  town  could  recover  the  money 
so  appropriated.  It  will  be  noticed  that 
the  distinguishable  feature  of  this  case  is 
that  the  bank  was  held  chargeable  with  no- 
tice that  the  treasurer  as  such  was  not 
authorized  to  borrow  money  for  the  town, 
while  in  the  Hyde  Park  Case  the  court  rea- 
^'oned  from  the  principle  that,  had  the  treas- ' 
itrer  had  abundant  means  of  his  own,  and 
had  he,  when  there  was  no  money  in  the 
treasury,  paid  with  his  own  money  war- 
rants properly  drawn  upon  the  treasury,  he 
would  thereby,  in  equity,  have  become  en- 
titled by  subrogation  to  the  rights  of  the 
holders  of  such  warrants  to  apply  to  his  own 
use  80  much  of  the  public  moneys  after- 
wards coming  to  his  hands  as  might  be  need- 
«d  to  refund  to  him  the  amounts  so  ad- 
vanced. The  court  goes  on  to  say:  "It  fol- 
lows that,  under  the  circumstances,  at  the 
time  when  the  officers  of  this  bank  received 
payment  of  this  loan  they  were  not  aware 
16  L.R.A.(N.S.) 


that,  as  between  the  village  of  Hyde  Park 
and  Waldron,  he  had  not  lawfully  and  equi- 
tably the  right  to  apply  the  public  funds  to 
the  payment  of  this  debt.  They  must  be 
assumed  to  have  known  the  law  in  relation 
to  the  transaction,  but  the  law  does  not  im- 
pute to  them  omniscience  as  to  the  facts. 
Taking  the  facts  as  these  officers  believed 
they  were,  and  as  they  had  good  cause  to  be- 
lieve, the  payment  would  not  have  been  a 
misappropriation  of  the  funds.  They  are 
not  chargeable  with  fraud,  collusion,  or 
gross  negligence." 

A  case  closely  related  to  the  above  is 
Shelton  v.  Carpenter,  60  Ala.  201,  where 
it  was  held  that  the  rule  making  an  ex- 
ecutor who  applies  assets  of  the  estate  to 
payment  of  his  individual  debt  liable  as  for 
a  devastavit,  and  the  person  receiving  the 
same  with  notice  of  his  abuse  of  authority 
answerable,  does  not  apply  to  tlie  case  of 
the  payment  of  a  debt  for  which,  although 
the  executor  was  the  principal  debtor,  the 
testator  was  also  bound  as  surety. 

As  to  the  liability  of  bank  or  other  de- 
positary, or  of  drawee,  for  taking  deposit  of 
agent,  fiduciary,  or  other  representative  to 
pay  his  own  debt,  see  subject  note  to  Roch- 
ester &  C.  Turnp.  Road  Co.  v.  Pavior,  52 
L.R.A.  790. 
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that  breach  of  trust.  On  behalf  of  Oerman 
&  Blaebaum,  it  is  contended  that  their 
agent  misappropriated  the  $150  so  received, 
applied  it  to  his  private  debt  to  Perry;  and 
that  therefore  Perry  is  chargeable  with  the 
sum  on  what  is  due  him  from  them  on  the 
Robins-run  contract.  This  view  was  accept- 
ed by  the  court  below,  but  careful  consider- 
ation of  the  evidence  leads  us  to  conclude 
that  the  credit  was  improperly  applied  in 
the  decree.  While  argument  is  made  upon 
the  fact  that  Barnes  was  the  son-in-law  of 
Perry,  yet  we  observe  nothing  in  proof  that 
causes  this  relationship  to  be  of  weight. 
It  does  not  appear  as  intimate  as  the  re- 
lationship between  Barnes  and  Oerman  & 
Blaebaum,  still  existing  when  Barnes's  dep- 
osition was  taken  in  their  city  of  York,  on 
their  behalf.  The  fact  stands  out  clearly 
that  Ferry  cannot  be  charged  with  knowl- 
edge that  Barnes,  at  the  time  of  the  pay- 
ment aforesaid,  was  misappropriating  mon- 
ey of  his  principals  by  such  payment.  Nor 
is  it  shown  that  there  was  such  misappro- 
priation. In  fact,  the  opposite  is  to  be  in- 
ferred. Perry  says  that  Barnes  told  him 
that  he  had  received  the  check  from  the  firm 
to  pay  up  expenses  on  the  Wade's  Draft 
job,  that  he  claimed  it  to  be  his  money, 
that  he  did  not  have  the  check  in  his  hand, 
and  that  he  could  not  tell  whether  he  was 
getting  all  the  money  from  them.  This  is 
the  substance  of  Perry's  knowledge  that  he 
was  being  paid  with  the  money  of  this  firm. 
Significant,  indeed,  is  it  that  the  check  for 
the  $300  from  which  this  payment  was  taken 
was  made  payable  to  Barnes  Lumber  Com- 
pany, the  very  concern  that,  as  it  later  ap- 
peared, was  operating  at  Wade's  Draft. 
Does  it  not  look  like  an  advancement  for 
such  purpose,  rather  than  a  check  for  money 
to  be  disturbed  by  him  as  their  agent  at 
Robins  runi  A  statement  made  by  Barnes 
to  the  mill  man.  King,  who  appears  a  whol- 
ly disinterested  witness,  supports  this. 
Barnes  said  that  his  $300  had  come,  but 
that  which  King  and  his  father  were  ex- 
pecting from  Oerman  &  Blaebaum  on  their 
sawing  at  Robins  run  had  not.  And  it  ap- 
pears that  at  this  time  there  was  much  less 
than  $150  due  Perry  on  the  Robins-run  con- 
tract from  Oerman  ft  Blaebaum.  Nowhere 
in  the  testimony  of  defendants  do  they 
deny  that  this  check  was  sent  to  be  used 
as  Barnes  said  it  was  to  be  used,  and  did 
use  it.  Then,  it  is  also  significant  that  Per- 
ry had  been  made  to  believe  that  Oerman  & 
Blaebaum  were  operating  at  both  places. 
Consistent  with  such  belief  on  his  part  is 
the  proof  that  the  sawmill  at  Wade's  Draft 
had  been  furnished  by  this  firm,  and  Oer- 
man and  his  brother,  as  witnesses,  both  ex- 
press familiarity  with  Wade's  Draft.  True, 
the  evidence  shows  that  in  fact  the  firm 
15  L.R.A.(N.S.) 


was  not  interested  there,  except  that  they 
owned  the  mill,  which  Barnes  had  contract- 
ed to  buy;  but  the  incidents  were  such  a» 
would  lead  Perry  to  believe  them  to  be  in- 
terested, as  he  sfiid  he  did.  Really  the  con- 
trary does  not  appear  but  that  Perry  was 
justified  in  believing  that  Oerman  &  Blae- 
baum were  his  paymasters  at  Wade's  Draft, 
as  well  as  at  the  other  place.  These  and 
other  things  disclosed  in  the  proof  convince 
us  that  Perry  accepted  the  money  so  paid 
him,  in  good  faith,  on  the  Wade's  Draft  job, 
and  so  applied  it;  and,  in  absence  of  evi- 
dence otherwise,  it  cannot  even  be  said  that 
it  was  not  intended  by  Oerman  ft  Blaebaum 
to  be  so  applied,  especially  since  the  check 
was  payable  to  Barnes's  concern.  Most  cer- 
tain it  is  that  no  knowledge  can  be  im- 
puted to  Perry  from  the  evidence  herein 
which  would  charge  him  with  collusion  or 
improper  conduct  in  this  transaction  with 
Barnes.  To  affect  Perry  in  the  premises,  it 
would  have  to  appear  that  he  had  knowl- 
edge of,  or  participated  in,  the  unauthor- 
ized act  of  Barnes.  This  is  consistent  with 
Rohrbough  v.  United  States  Exp.  Co.  60  W. 
Va.  148,  88  Am.  St.  Rep.  849,  40  S.  E.  398. 
wherein  it  is  held:  "The  powers  of  an 
agent  are  to  be  exercised  for  the  benefit  of 
his  principal  only,  and,  when  he  acts  other- 
wise, with  knowledge  and  participation  of 
the  person  relying  upon  his  unauthorized 
act,  his  principal  is  not  bound  by  such  act." 
Nor  does  the  doctrine  that,  where  an  agent 
disposes  of  his  principal's  property  without 
authority,  he  transfers  no  title  as  against 
the  principal,  apply  to  currency,  or  nego- 
tiable instruments  without  restrictive  in- 
dorsement, where  they  have  come  into  the 
hands  of  a  bona  fide  purchaser.  Clark  ft  S. 
Agency,  {{  546,  647.  In  Fifth  Nat.  Bank  v. 
Hyde  Park,  101  111.  595,  40  Am.  Rep.  218, 
there  is  deduced  from  much  eminent  au- 
thority the  law  which  fittingly  applies  to 
the  case  before  us:  "To  charge  a  stranger 
to  a  trust  fund  as  a  trustee,  by  reason  of 
participation  in  a  misapplication  of  the 
fund,  upon  the  ground  that  the  fund  was 
used  in  payment  of  a  private  debt  of  the 
original  trustee,  it  is  necessary  to  show, 
not  only  that  the  party  sought  to  be  charged 
was  aware  that  the  fund  was  a  trust  fund, 
but  also  that  he  was  at  the  time  aware 
that  the  debt  paid  by  it  was  in  fact  a  pri- 
vate debt,  or  such  a  debt  that  payment 
thereof  could  not  lawfully  be  made  out  of 
such  fund."  Perry  not  only  was  without 
notice  of,  and  participation  in,  the  misuse 
of  the  money  of  Oerman  ft  Blaebaum,  it 
there  had  been  proved  a  misappropriation, 
but  it  appears  that  he  was  not  even  aware 
that  they  were  not  his  proper  debtors  on 
the  Wade's  Draft  contract  when  the  pay- 
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ment  was  made  him,  and  that  he  was  being 
paid  the  private  debt  of  Barnes. 

But,  more  controlling  than  all  else,  Oer- 
man  A  Blaebaum  have  not  established  that 
the  $300  check  was  actually  sent  for  ac- 
count of  Robins-run  work,  and  that  Barnes 
actually  committed  breach  of  trust  rela- 
tive to  it.  They  insist  herein  that  it  should 
be  applied  on  Robins-run  contract;  but, 
mark  you,  they  do  not  show  that  it  was 
originally  intended  to  be  so  applied.  Its 
being  payable  to  Barnes  Lumber  Company 
would  permit  that  payee  to  make  such  use 
of  the  proceeds  as  it  desired,  unless  spe- 
cifically directed  as  to  its  application  by  the 
drawers.  No  specific  direction  for  the  ap- 
plication of  this  check  is  shown  to  have 
been  made  at  the  time  it  was  sent  Barnes 
by  German  &  Blaebaum.  It  boie  no  re- 
strictive indorsements,  and  did  not  show 
that  it  was  intended  for  a  special  purpose. 
By  the  check,  as  far  as  shown,  German  & 
Blaebaum  simply  made  Barnes  Lumber  Com- 
pany their  debtor.  In  short,  German  ft 
Blaebaum  failing  to  show  that  Barnes  did, 
in  fact,  misappropriate  this  $160,  and  that 
Perry  had  knowledge  thereof,  the  applica- 
tion of  the  payment  as  made  by  Perry  at 
the  time  on  the  Wade's  Draft  contract 
should  not  be  disturbed.'  The  testimony 
conclusively  points  to  the  fact  that,  as  be- 
tween Perry  and  Barnes,  at  the  time,  such 
application  was  intended  and  made.  They 
had  the  right  to  agree  on  its  application  to 
a  specific  debt.  If,  as  Barnes  says,  nothing 
was  said  as  to  its  application,  Perry  had  a 
right  to  apply  the  payment  as  he  desired. 
Buster  v.  Holland,  27  W.  Va.  531 ;  Poling  v. 
FUnagan,  41  W.  Va.  200,  23  S.  E.  685. 

So  much,  therefore,  of  the  decree  as  cred- 
its German  ft  Blaebaum  with  said  sum  of 
$150  on  the  debt  due  from  them  to  Perry 
is  erroneous,  and  to  such  extent  will  be 
modified.  Then  the  decree  is  that  German 
ft  Blaebaimi  do  pay  Solomon  F.  Perry  the 
sum  of  $297.22,  with  interest  from  Decem- 
ber 16,  1905,  and  the  costs ;  and,  as  so  modi- 
fied, it  will  be  a£Srmed,  with  costs  to  appel- 
lant*. 
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ROBERT  H.  WHITE 

V. 

FRANK  FITTS. 
(102  Me.  240,  66  Atl.  633.) 

Contract  —  statute  of  frauds  —  year. 

1.  An  oral  agreement  to  cut  the  timber  off 
a  tract  of  land  as  fast  as  it  is  needed  by 
the  owner's  mill  is  void  under  the  statute  of 
frauds,  although  the  wood  might  be  all  cut 
off  within  a  year,  where  the  mill,  running 
16  LJLA.(N.S.) 


at  its  ordinary  capacity,  would  require  thre» 
or  four  years  to  work  it  up. 
Same  —  death  of  party. 

2.  The  death  withia  a  year  of  a  person 
who  has  entered  into  a  parol  contract  to 
cut  the  timber  from  a  tract  of  land  needed 
by  the  owner's  mill,  which  will  not  use  all 
the  timber  in  less  than  three  or  four  years, 
will  not  take  the  contract  out  of  the  statute 
of  frauds. 

(December  15,   1906.) 


Subject  Sole,  —  Effect  of  statute  of 
frauds  upon  parol  contracts  for  serv- 
ices which  may,  but  are  not  intended 
to,  be  performed  within  a  year. 

I.  Relating  to  lumber  and  timber,  313. 
II.  For  railroad  privileges,   315. 

III.  Building  and  fencing  contracts,  310. 

IV.  Sharing  profits,   317. 

V.  Farming  contracts,  318. 
VI.  Contracts  relating  to  minors,  318. 
VII.  Contracts  of  employment. 

a.  Generally,  321. 

b.  Principal  and  agent,  324. 

c.  Professional  work,  326. 

d.  On  releasing  damage  claims,  327. 

e.  For  life  of  employee,  328. 

f.  To  be  paid  for  at  death  of  em- 

ployer,  329. 
VIII.  Contracts  to  support  for  life,  330. 

/.  BelaUng  to  lumber  and  tiMtber. 

There  seems  to  be  some  conflict  of  author^ 

ty  as  to  the  application  of  the  statute  of 
frauds  to  parol  contracts  relating  to  large 
and  difficult  undertakings,  like  cutting  tim- 
ber from  a  large  tract  of  land,  which,  in 
the  ordinary  nature  of  thing,  would  prob- 
ably take  several  years,  and  which  are  not 
expected  to  be  completed  in  one  year.  Some 
cases  like  White  v.  Fittb  look  for  the  in- 
tention and  understanding  of  the  parties 
and  the  capacity  of  the  person  performing 
the  work  in  order  to  determine  whether  it 
will  take  more  than  a  year  to  complete  it. 
Other  cases  construe  the  statute  strictly, 
and  hold  that,  if  the  "terms  of  the  contract" 
do  not  show  that  it  was  not  to  be  performed 
within  a  year,  the  statute  does  not  apply. 
It  is  believed  that  the  weight  of  authority 
in  this  country  in  construing  contracts  of 
all  kinds  where  this  question  arises  favors 
the  latter  view,  and  but  a  small  part  of  the 
cases  are  decided  on  the  ground  of  the  in- 
tention of  the  parties.  Some  of  the  cases 
hold  that,  if  it  i^  possible  to  complete  the 
contract  in  one  year,  it  is  not  within  the 
statute,  although  there  is  no  probability  or 
expectation  that  it  will  be  so  completed. 
So,  if  there  is  a  contingency  which  may 
happen  within  a  year,  upon  which  the  con- 
tract depends,  it  is  not  required  to  be  In 
writing. 

In  White  v.  Fitts  it  would  have  been 
impracticable  to  do  the  work  in  a  year 
owing  to  the  capacity  of  defendant's  mill. 
The  court  does  not  put  the  decision  bolely 
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EXCEPTIONS  by  defendants  to  rulings  of 
the  Supreme  Judicial  Court  for  Penob- 
scot County  made  during  the  trial  of  an  ac- 
tion brought  to  recover  damages  for  breach 
of  a  contract  to  permit  plaintiff  to  cut 
timber,  which  resulted  in  a  verdict  in  plain- 
tiff's favor.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  H.  Bartlett,  for  defend- 
ant: 

Where  it  is  evident,  from  the  subject-mat- 
ter of  the  contract,  that  the  parties  had  in 
contemplation  a  longer  period  than  one  year 
as  the  time  for  its  performance,  although 
there  was  no  express  agreement  to  that  ef- 
fect, it  is  within  the  statute. 

3  Parsons,  Contr.  7th  ed.  •30,  foot  page 
40;   Boydell  v.   Drummond,   11   East,   142; 


Herrin  v.  Butters,  20  Me.  119;  Moore  t. 
Fox.  10  Johns.  244,  6  Am.  Dec.  338 ;  Ilearne 
V.  Chadbourne,  65  Me.  302 ;  Farwell  t.  Till- 
son,  76  Me.  227. 

The  manifest  intent  and  understanding  of 
the  parties  was  that  the  contract  was  not 
to  be  performed  within  one  year  from  the 
making  thereof. 

Herrin  v.  Butters  and  Farwell  t.  Tillson, 
supra;  Metropolitan  Trust  Co.  t.  Topeka 
Water  Co.  132  Fed.  702;  Pitkin  v.  Long 
Island  R.  Co.  2  Barb.  Ch.  221 ;  47  Am.  Dec. 
320;  Patten  v.  Hicks,  43  Cal.  509;  Boydell  v. 
Drummond,  supra. 

The  contractor's  death  would  not  take  the 
contract  from  under  the  statute  of  frauds. 

Tuttle  v.  Swett,  31  Me.  555;  Bemier  r. 
Cabot  Mffe.  Co.   71  Me.  506,  36  Am.   Kep. 


upon  this  ground,  as  it  might  have  done, 
although  it  was  possible  to  have  cleared  the 
land  within  a  year ;  but  the  decision  is  upon 
the  ground  of  the  understanding  of  the  par- 
ties and  the  terms  of  the  contract, — citing 
Herrin  v.  Butters,  20  Me.  119  (where  the 
plaintiff  was  to  be  paid  from  his  share  in 
three  annual  crops),  Hearne  v.  Chadbourne, 
66  Me.  302  (where  the  plaintiff,  on  Friday, 
had  an  increase  of  wages  made  for  a  year, 
'but  where  both  parties  acted  on  the  taking 
effect  of  the  increase  on  the  following  Mon- 
day), and  Farwell  v.  Tillson,  76  Me.  227 
( where  the  defendant  had  a  government  con- 
tract to  furnish  stone  for  the  St.  Louis  cus- 
tomhouse, and  made  a  verbal  contract  with 
plaintiff  for  the  transportation  of  stone. 
The  government  contract  required  defendant 
to  furnish  the  stone  "at  such  times  as  may 
be  required"  by  the  government.  There  it 
was  held  that  the  intention  and  under- 
standing of  the  parties  made  the  contract 
one  for  over  a  year.  That  case  sustains 
White  v.  Fitts). 

In  Jones  v.  McMichael,  12  Rich.  L.  176. 
one  agreed  to  erect  a  sawmill  on  the  land 
of  another,  who  was  to  deliver  all  the  tim- 
ber growing  on  a  certain  tract,  and  the 
proiits  were  to  be  divided.  This  continued 
until  the  death  of  the  owner  of  the  land. 
It  was  held  that,  if  it  appeared  from  the 
quantity  of  timber  and  the  capacity  of  the 
mill  that  the  parties  contemplated  the  lapse 
-of  a  longer  period  than  one  year  before  the 
enterprise  could  be  fully  executed,  then  the 
agreement  was  within  the  statute.  And  it 
was  also  held  that  it  could  not  have  been 
)>erformed  by  plaintiff  until  he  had  sawed 
the  whole  of  the  specified  timber. 

But  in  Rogers  v.  Brightman,  10  Wis.  55, 
.a  contract  that  defendants  were  to  saw  a 
lot  of  logs,  sell  the  lumber,  and  pay  for 
their  work  out  of  the  proceeds  was  held  not 
to  be  within  the  statute,  although  defend- 
ants could  not  saw  them  within  one  year. 
This  was  because  the  contract  must  show 
that,  by  its  terms,  it  is  not  to  be  performed 
within  one  year,  in  order  to  bring  it  within 
the  statute.  The  court  said:  "There  is  a 
difference  in  one  or  two  particulars  between 
our  statute  and  the  English  statute  of 
15  L.R.A.(X.S.) 


frauds.  Ours  makes  the  agreement  void: 
that  simply  provided  that  no  action  should 
be  maintained  on  it.  That  includes  agree- 
ments 'not  to  be'  performed  within  a  year; 
ours,  agreements  that,  "by  the  terms,'  arv 
not  to  be  performed  within  a  year.  And 
we  think  it  a  sound  construction  to  say  that, 
in  order  to  bring  a  case  within  this  clau^ 
of  our  statute,  the  court  must  be  able  to 
see  from  its  terms  that  the  performance  is 
not  to  be  completed  within  the  year,  or, 
what  is  the  same  thing,  that  it  cannot,  in 
the  nature  of  things,  be  done." 

And  an  agreement  to  cut,  haul,  and  de- 
liver afloat  all  logs  that  could  be  cut  from 
two  sections  "at  the  rate  of  2,000.000  feet 
every  winter,  and  as  much  more"  as  the 
owners  of  said  timber  should  desire,  was 
held  not  to  be  within  the  statute,  as  the 
contract  was  to  cut  an  indefinite  quantity, 
and,  for  all  that  appears,  it  was  practicable 
to  perform  it  within  a  year.  Barton  v. 
Gray,  48  Mich.  164,  12  N.  W.  30,  57  Mich. 
622,  24  N.  W.  038. 

And  a  contract  to  pay  for  1.000  cords  of 
wood,  or  so  much  of  that  quantity  as  the 
plaintiff  could  cut  and  deliver,  was  held 
not  to  be  within  the  statute,  as  it  was  not 
such  a  contract  that  by  its  terms,  it  could 
not  be  jjerformed  within  a  year.  Travis  t. 
Myers,  67  N.  Y.  542. 

A  contract  to  buy  timber  land,  and  that 
a  firm  would  advance  the  money  therefor  to 
plaintiff,  who  was  to  cut  and  deliver  the 
timber  to  tlie  firm,  they  to  retain  the  title 
until  sufficient  timber  was  cut  and  delivered 
to  pay  for  the  advances,  was  held  not  to  l>e 
within  the  statute,  as  the  contract  might 
have  been  performed  within  a  vear.  Long 
Mfg.  Co.  V.  Gray,  13  Tex.  Civ.  App.  172.  33 
S.  W.  32.  This  contract  seems  to  have  run 
for  many  years. 

And  a  contract  to  cut  not  over  1.000  cords 
of  wood  and  deliver  as  fast  as  possible  wa^ 
held  not  to  be  void  under  the  statute  of 
frauds,  requiring  the  contract  to  be  in  writ- 
ing if,  by  its  terms,  it  is  not  to  be  performed 
within  one  year.  Van  Woert  v.  Albany  & 
S.  R.  Co.  1  Thomp.  &  C.  266,  Affirmed  in  67 
N.  Y.  538.  This  contract  was  made  in  May, 
and  more  tlmn  300  cords  were  delivered  by 
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343;  Hill  t.  Hooper,  1  Gray,  131;  Doyle  v. 
Dixon,  97  Mass.  208,  93  Am.  Dec.  80;  ToUey 
V.  Greene,  2  Sandf.  Ch.  91 ;  Patten  v.  Hicks, 
supra;  Lockwood  t.  Barnes,  3  Hill,  128,  38 
Am.  Dec.  620. 
Messrs.  Martin  &  Cook  for  plaintiff. 

Whitehoase,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  damages  for 
the  breach  of  an  oral  contract  to  cut  and 
saw  into  logs  the  stave  wood  standing  on 
a  lot  of  land  owned  by  the  defendant.  The 
breach  alleged  is  the  refusal  on  the  part  of 
the  defendant  to  allow  the  plaintiff  to  com- 
plete the  work  after  he  had  entered  upon 
the  execution  of  the  contract  and  cut  a  part 
of  the  wood. 


In  the  brief  statement  of  defense,  it  is 
alleged:  First,  that  the  agreement  between 
the  plaintiff  and  defendant  set  forth  in  the 
plaintiff's  declaration  was  an  oral  one,  which 
was  not  to  be  performed  within  one  year 
from  the  making  thereof,  and  that  there  was 
no  memorandum  of  the  agreement  in  writ- 
ing, and  signed  by  the  party  to  be  charged 
therewith;  and,  second,  that  the  defendant 
was  justified  in  discharging  the  plaintiff 
from  the  work  and  terminating  the  contract 
by  reason  of  the  wasteful  and  unworkman- 
like manner  in  which  the  trees  were  cut  and 
felled  and  sawed  into  logs  by  the  plaintiff. 

After  the  introduction  of  the  testimony, 
the  defendant  requested  the  presiding  judge 
to  direct  a  verdict  for  the  defendant,  on  the 
ground  that  the  undisputed  evidence  clearly 


the  next  May,  and  paid  for,  and  plaintiff 
had  nearly  200  cords  ready  to  deliver  the 
following  winter,  when  the  wood  was  re- 
fused. 

A  contract,  the  complete  performance  of 
which  depended  upon  a  contingency  which 
might  happen  within  the  year,  was  held 
not  to  be  within  the  statute,  in  Nester  v. 
Diamond  Match  Co.  74  C.  C.  A.  266,  143 
Fed.  72,  where  the  defendant  agreed  to  re- 
ceive, run,  sort,  and  deliver  to  "plaintiffs 
their  logs  continuously  so  long  as  defendant 
controlled,    managed,     and    operated    said 


//.  Tor  railroad  privileges. 

Contracts  by  railroad  companies  provid- 
ing for  switches,  side  tracks,  cattle  guards, 
«nd  the  like,  in  consideration  of  services 
performed  by  the  other  party,  which  depend 
on  any  contingency  that  may  happen  in  a 
year,  or  if  the  contract  can  be  performed  in 
4i  year,  are  held  not  to  be  within  the  statute. 
But,  where  the  railroad  agrees  to  maintain 
certain  things  permanently,  the  contract 
will  be  held  to  be  within  the  statute. 

An  agreement  to  furnish  and  maintain  a 
switch  "as  long  as  he  [one  party]  needed 
it."  in  consideration  of  the  other  party  fur- 
nishing the  ties  and  grading  for  the  switch, 
was  held  not  to  be  within  the  statute  where 
the  contract  was  not  that  it  was  not  to  be 
performed  in  one  year,  and  depended  on  a 
contingency  which  might  happen  within  the 
Tear.  Warner  v.  Texas  &  P.  R.  Co.  164  U. 
S.  418.  41  L.  ed.  495,  17  Sup.  Ct.  Rep.  147, 
Reversing  4  C.  0.  A.  673,  13  U.  S.  App. 
236,  54  Fed.  922.  In  this  case  the  party 
desiring  the  switch  had  timber  land,  and 
expected  to  have  enough  timber  to  use  the 
switch  for  twenty  years. 

And  a  contract  to  pay  a  railroad  company 
a  certain  sum  in  consideration  that  the  com- 
pany would  construct  a  road  and  run  trains 
from  A  to  B  within  two  years  was  held 
valid  as  to  the  consideration,  as  the  com- 
pany might  have  completed  its  road  within 
one  year.  Straughan  v.  Indianapolis  &.  St. 
L.  R.  Co.  38  Ind.  185. 

A  contract  depending  on  an  implied  con- 
15  L.R.A.(N.8.) 


tingency  which  might  have  occurred  within 
one  year  after  it  was  made,  was  held  not 
to  be  within  the  statute  of  frauds,  in  Ar- 
kansas Midland  R.  Co.  v.  Whitley,  54  Ark. 
199,  11  L.R.A.  621,  15  S.  W.  465.  In  this 
case  the  agreement  was  that,  if  the  plaintiff 
gave  the  right  of  way,  the  defendant  would 
build  and  maintain  good  cattle  guards  to 
prevent  stock  trespassing  on  plaintiff's 
land. 

A  contract  that  did  not  show  that  it  was 
not  to  be  performed  within  one  year,  and 
where  there  was  no  understanding  or  in- 
tention that  it  was  not  to  be  performed  in 
that  time,  was  held  not  to  be  within '  the 
statute,  in  Sweet  v.  Desha  Lumber  Co.  56 
Ark.  629,  20  S.  W.  514.  In  this  case  a  rail- 
road company  agreed  that,  if  plaintiff  would 
move  his  mill  from  property  it  desired  to 
purchase,  it  would  furnish  him  with  cars 
until  such  time  as  his  business  would  jus- 
tify defendant  in  building  a  switch. 

And  a  verbal  agreement  by  a  railroad 
company  that,  if  plaintiff  would  move  a 
building  near  the  railroad,  and  remodel  it 
for  a  warehouse,  the  company  would  put  in 
a  side  track,  was  held  not  to  be  within  the 
statute,  as  it  might  have  been  performed 
within  a  year,  in  Thomas  v.  South  Haven 
&  E.  R.  Co.  138  Mich.  50,  100  N.  W.  1009. 

But  a  permanent  arrangement  to  stop 
trains  at  a  certain  place  in  consideration 
of  plaintiff  grading  for  a  railroad  track 
was  held  to  be  within  the  statute,  because, 
from  the  nature  and  terms  of  the  agree- 
ment, it  was  not  to  be  performed  within  a 
vear.  Pitkin  v.  Long  Island  R.  Co.  2  Barb. 
Ch.  221,  47  Am.  Dec.  320. 

And  an  agreement  to  use  plaintiff's  land 
as  a  stock  yard,  and  run  trains  accordingly, 
in  consideration  of  plaintiff  erecting  on  his 
land  cattle  yards  and  pens,  was  held  to  be 
within  the  statute  as  it  was  a  permanent 
arrangement,  and  it  was  contemplated  that 
it  should  continue  during  the  existence  of 
the  corporation,  and  it  could  not  be  per- 
formed within  one  year.  Day  v.  New  York 
C.  R.  Co.  31  Barb.  548;  51  N.  Y.  583,  Re- 
versing 53  Barb.  250;  89  N.  Y.  616,  Af- 
firming 22  Hun,  412. 

Where   the   agreement   of   the   defendant 
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showed  that  the  contract  was  within  the 
statute  of  frauds,  because  not  in  writing, 
and  not  to  be  performed  within  one  year,  as 
set  forth  in  the  defendant's  brief  statement, 
and  that  the  action  was  therefore  not  main- 
tainable. The  presiding  judge  declined  to 
order  a  verdict  for  the  defendant  as  re- 
quested, and  ruled,  pro  forma,  that  the  ac- 
tion was  maintainable  upon  oral  evidence. 

The  jury  rendered  a  verdict  for  the  plain- 
tiflf  for  $500,  and  the  case  comes  to  the  law 
court  on  exceptions  to  this  ruling  of  the 
presiding  judge,  and  also  on  a  motion  to  set 
aside  the  verdict  as  against  the  law  and  the 
evidence. 

In  his  declaration  the  plaintiff  avers  that, 
"in  consideration  that  the  plaintiff  promised 
the  defendant  to  cut  timber,  suitable  for 


staves,  on  a  certain  tract  of  land  of  about 
380  acres,  and  saw  the  same  into  logs,  etc.^ 
as  fast  as  the  defendant  should  need  the- 
same  for  use  in  his  mill,  the  defendant  prom- 
ised the  plaintiff  to  pay  him  $1  per  cord,, 
payable  weekly,  for  cutting  all  of  said  tim- 
ber suitable  for  staves  on  said  tract,  etc.; 
said  timber  to  be  cut  and  sawed,  as  afore- 
said, as  fast  as  the  defendant  should  need' 
the  same  for  use  in  his  said  mill."  In  the- 
brief  statement  of  defense,  it  is  alleged  that 
the  plaintiff  and  defendant  agreed  that  the 
plaintiff  should  enter  on  the  land  of  the  de- 
fendant, consisting  of  350  acres,  and  there- 
cut  timber  suitable  for  staves,  etc.,  "at  the 
rate  of  $1  per  cord,  as  fast  as  the  defendant 
should  need  the  same  for  use  in  his  miU 
situate  on  the  land." 


upon  which  suit  was  brought  was  not  in 
any  event  to  be  performed  within  a  year, 
it  was  held  to  be  within  the  statute,  al- 
though there  were  other  stipulations  pro- 
viding for  contingencies  that  would  make 
plaintiff  liable  to  defendant  within  a  year 
and  release  the  defendant.  Wilson  v.  Ray, 
13  Ind.  1.  In  this  case  plaintiff  was  to 
build  a  railroad  and  take  pay  in  bonds,  and 
defendant  agreed  to  draw,  accept,  and  in- 
dorse paper;  and  plaintiff  was  to  pay  him 
one  half  of  the  amount  over  $.75  on  the  dol- 
lar the  bonds  sold  for,  and  defendant  was 
to  pay  plaintiff  one  half  of  the  amount  if 
bonds  sold  for  less  than  $.75;  and  this  suit 
was  for  that  loss.  The  defense  was  that 
the  bonds  were  not  to  be  sold  under  sixteen 
months,  and  that  the  railroad  could  redeem 
the  bonds  by  paying  for  the  same  and  by 
issuing  stock. 

///.  Building  and  fencing  contracts. 

Building  and  fencing  contracts  which  do 
not  by  their  terms  show  that  they  are  not  to 
be  performed  in  one  year,  and  contracts 
which  may  be  completed  in  one  year  al- 
though giving  a  longer  time  for  completion, 
are  held  not  to  be  within  the  statute. 

A  verbal  agreement  to  construct  a  section 
of  a  road  within  a  year  and  twenty  days 
from  that  date  was  held  to  be  one  that  could 
be  completed  within  the  year;  and  the  twen- 
ty days  was  a  precaution  against  contin- 
gencies.   Jones  V.  Pouch,  41  Ohio  St.  146. 

A  contract  made  December  10,  1897,  to 
complete  a  building  on  or  before  March  1st, 
1899,  was  held  not  to  be  within  the  statute, 
as  there  was  nothing  in  the  nature  of  the 
work  or  in  the  terms  of  the  contract,  which 
prohibited  its  full  performance  within  a 
year.  First  Presby.  Church  v.  Swanson,  100 
in.  App.  39.  The  court  said:  "A  contract 
is  not  within  the  statute  of  frauds  because 
it  is  not  to  be  performed  within  a  year,  un- 
less its  terms  show  affirmatively  that  it  is 
not  to  be  performed  within  that  time." 

An  agreement  to  furnish  timber  and  build 
a  house,  made  in  October,  1828,  "the  whole 
to  be  done  before  the  close  of  the  year  1829," 
was  held  not  to  be  within  the  statute. 
15  L.R.A.(N.S.) 


Plimpton  V.  Curtiss,  15  Wend.  336.  The 
court  said:  "The  agreement  set  forth  in 
the  declaration  in  this  case  is  not  for  the 
building  of  a  house  after  the  expiration  of 
one  year,  but  that  it  shall  be  performed  at 
the  farthest  within  fifteen  months.  There 
is  nothing  in  the  agreement  prohibiting  the 
defendant  from  completing  the  contract 
within  six  months  or  a  shorter  period." 

And  an  agreement  to  let  premises  for  three 
years  in  consideration  that  the  defendant 
would  furnish  the  material  and  inclose  the 
land  with  a  substantial  fence  was  held  bind- 
ing on  the  defendant,  as  he  might  have  built 
the  fence  within  a  year  from  the  letting. 
Marley  v.  Noblett,  42  Ind.  86. 

An  agpreement  to  build  certain  streets  if 
plaintiff  would  buy  certain  lots  was  held* 
not  to  be  within  the  statute,  as  there  was- 
nothing  appearing  by  its  terms  to  show 
that  it  could  not  have  been  fully  performed 
within  a  year  after  it  was  made.  Drew  v. 
Wiswall,  183  Mass.  534,  67  N.  E.  666. 

And  a  contract  to  erect  a  bake  oven  and' 
building,  to  be  paid  for  at  any  time  that 
the  builder  was  required  to  yield  posses- 
sion, was  held  not  to  be  within  the  statute. 
Connolly  v.  Giddings,  24  Neb.  131,  37  N.  W. 
039.  There  was  nothing  in  the  nature  of 
the  contract  to  prevent  performance  within- 
a  year. 

And,  where  land  was  leased  for  five  years, 
the  lessee  to  build  a  house  and  the  landlord' 
to  pay  its  value  at  the  end  of  the  term,  the 
question  of  the  statute  of  frauds  was  elim- 
inated by  the  action  being  one  of  assump- 
sit. The  lessor,  however,  asked  the  tenant 
to  forbear  making  additions  to  the  house, 
saying  that,  if  he  would  do  nothing  fur- 
ther, "she  would  pay  for  it."  It  was  held 
that  this  was  not  within  the  statute,  as  no- 
time  was  fixed.  Duff  v.  Snider,  54  Miss. 
245. 

Two  men  had  a  building  contract.  They 
and  their  surety  were  equally  interested  in- 
the  profits,  and  were  prohibited  from  doing 
any  other  work  until  this  was  completed. 
One  of  the  parties,  with  the  consent  of  his 
partner,  undertook  another  contract  which 
required  four  years,  and  the  partner  sued' 
for  his  share  in  this  latter  contract.    It ' 
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Thus,  it  will  be  perceived  that,  according 
to  the  pleadings  of  the  parties,  there  was  no 
controversy  in  regard  to  the  terms  of  the 
«ontract,  and  the  evidence  is  in  entire  accord 
with  these  allegations  in  the  pleadings.  It 
-was  undisputed  that  the  plaintiff  was  to  cut 
down  and  saw  into  the  desired  lengths  all 
«f  the  standing  timber  on  the  350  acres  of 
defendant's  timber  land,  as  fast  as  the  de- 
fendant needed  it  for  use  in  his  mill.  There 
were  no  specifications  and  no  further  stip- 
ulations in  regard  to  the  time  within  which 
the  work  was  to  be  completed  and  the  con- 
tract performed. 

The  provision  of  the  statute  for  the  pre- 
vention of  frauds  and  perjuries  here  in- 
-volved  is  found  in  chapter  113  of  the  Re- 
vised Statutes  (t  1),  as  follows:     "No  ac- 


tion shall  be  maintained  .  .  .  (5)  up- 
on any  agreement  that  is  not  to  be  per- 
formed within  one  year  from  the  making 
thereof,  .  .  .  unless  the  promise,  con- 
tract, or  agreement  on  which  such  action 
is  brought,  or  some  memorandum  or  note 
thereof,  is  in  writing  and  signed  by  the  par- 
ty to  be  charged  therewith,"  etc. 

It  is  contended  in  behalf  of  the  defendant 
that,  according  to  the  principles  of  law  gov- 
erning the  construction  and  application  of 
this  clause  of  the  statute:  (1)  The  con- 
tract must  be  interpreted  in  the  light  of  its 
subject-matter  and  the  circumstances  sur- 
rounding it,  and,  if  the  manifest  intent  and 
understanding  of  the  parties  thereto  are 
that  it  was  not  to  be  performed  within  the 
year,  it  falls  within  this  claiue  of  the  stat- 


lield  that  the  agreement  to  let  the  partner 
on  the  first  work  participate  in  the  second 
was  not  within  the  statute,  as  it  was  per- 
iormed  when  entered  into.  The  agreement 
to  share  controlled,  and  not  the  work  to  be 
performed.  M'Kay  v.  Butherford,  13  Jur. 
21. 

An  agreement  by  plaintiff  to  build  a  fence 
between  a  railroad  and  plaintiff's  land,  in 
consideration  of  payment  therefor,  was  held 
not  to  be  within  the  statute,  in  Talmadge 
■V.  Rensselaer  &.  S.  R.  Co.  13  Barb.  493.  It 
-was  claimed  by  plaintiff  that  the  contract 
-was  void  as  the  fence  was  to  be  maintained 
and  required  more  than  a  year;  but  it  was 
held  that  it  did  not  appear  that  the  agree- 
ment could  not  be  carried  into  effect  in  less 
than  one  year. 

But  in  Osborne  v.  Kimball,  41  Kan.  187, 
i21  Pac.  163,  a  contract  between  adjoining 
owners  that  each  should  fence  against  the 
other's  stock,  which  contract  was  to  be  per- 
snanent  and  to  continue  always,  was  held 
not  to  be  one  that  admitted  of  a  possible 
|>erformance  within  one  year,  and,  there- 
fore,  should  have  been  in  writing. 

An  agreement  to  keep  in  repair  a  bound- 
ary partition  fence  was  held  to  be  one  re- 
lating to  real  estate,  and  therefore  not  to 
be  w^ithin  the  statute  requiring  contracts 
-not  to  be  performed  within  a  year  to  be  in 
writing,  in  Baynes  v.  Chastain,  68  Ind.  376. 
The  court  said:  "Possibly  the  contract 
was  one  which  could  not,  in  the  nature  of 
things,  be  performed  within  one  year." 

A  contract  to  erect  and  maintain  a  can- 
nery was  held  to  be  within  the  statute,  in 
Atkins  V.  Hicks,  109  Mo.  App.  97,  83  S.  W. 
76.  The  court  said:  "The  language  of  the 
■complaint  is  that  defendant,  Hicks,  stipu- 
lated to  not  only  build,  but  also  to  main- 
tain, the  cannery.  The  cannery  may  have 
been  erected  within  one  year  from  the  date 
■of  the  contract,  but  that  he  should  main- 
tain it  implies  a  much  greater  length  of 
-time,  to  say  the  least." 

IV.  Sharing  profits. 

These  contracts  seem  all  to  be  controlled 
tiy  the  general  rule  that  a  contract  is  not 
16  L.R.A.(N.S.) 


within  the  statute  unless  by  its  terms  it  ap- 
pears that  it  is  not  to  be  performed  within 
a  year.  One'  case  puts  it  on  the  ground 
that  it  was  not  the  intention  or  understand- 
ing of  the  parties  that  it  was  not  to  be  per- 
formed within  one  year. 

A  contract  to  contribute  services  and 
money,  the  other  party  to  contribute  his  in- 
vention to  be  patented,  and  the  proceeds  of 
sales  to  be  equally  divided,  was  held,  in 
Blakeney  v.  Goode,  30  Ohio  St.  350,  not  to 
be  within  the  statute,  as  the  contract,  by 
its  terms,  did  not  show  that  it  was  not  to 
be  performed  within  a  year. 

And  an  agreement  on  one  part  to  furnish 
money  and  services,  and,  on  the  other,  to 
furnish  an  invention  to  be  patented,  t)ie 
same  to  become  the  property  of  the  part- 
nership, is  not  within  the  statute,  as  it 
might  be  performed  within  a  year.  Somer- 
by  V.  Buntin,  118  Mass.  279,  19  Am.  Rep. 
459. _  The  court  said:  "The  agreement  to 
obtain  letters  patent  might  be  performed 
within  a  year,  and  it  does  not  appear  by 
this  bill  that  all  the  efforts  required  of 
either  party  to  make  the  invention  availa- 
ble and  remunerative  for  the  common  bene- 
fit might  not  also  be  exerted  within  that 
time.  As  it  does  not  appear  that  the  con- 
tract could  not  be  performed  within  a  year, 
it  does  not  fall  within  the  statute  of 
frauds." 

And  a  contract  where  plaintiff  furnished 
his  knowledge,  skill,  and  services,  and  se- 
cured land  to  be  paid  for  by  two  others  to 
whom  title  was  made,  which  land  was  to  be 
sold  and  the  profits  equally  divided,  was 
not  within  the  statute  of  frauds  as  it  could 
be  performed  within  one  year.  Trowbridge 
V.  Wetherbee,  11  Allen,  361. 

So,  a  contract  by  which  plaintiffs  discov- 
ered and  secured  for  defendant  valuable 
stone  quarries  that  were  to  be  worked  on 
shares,  the  defendant  furnishing  the  money 
and  plaintiffs  giving  their  personal  services, 
was  held  not  to  be  within  the  statute,  in 
Treat  v.  Hiles,  68  Wis.  344,  60  Am.  Rep. 
858,  32  N.  W.  617. 

A  contract  employing  the  plaintiff  to 
trade  for  land  in  Tennessee,  the  property 
of  defendant,   who  was  to   pay   the  differ- 
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ute  of  frauds.  (2)  Any  contingency  ter- 
minating a  contract  within  the  one-year 
clause  of  the  statute  of  frauds  must  leave 
the  contract  fully  and  completely  performed 
in  order  to  take  it  out  of  the  operation  of 
this  clause  of  the  statute. 

In  Browne  on  the  Statute  of  Frauds,  5th 
ed.  SS  273, 279,  281,  the  author  says:  "Post- 
poning the  questions,  What  is  the  perform- 
ance of  such  an  agreement!  and  What  the 
meaning  of  the  limitation  as  to  time?  we 
are  first  to  ascertain  the  force  of  the  words 
'to  be  performed.'  And  on  these  words  much 
reasoning  has  been  expended.  The  result 
seems  to  be  that  the  statute  does  not  mean 
to  include  an  agreement  which  is  simply  not 
likely  to  be  performed,  nor  yet  one  which  is 
simply  not  expected  to  be  performed,  within 


the  space  of  a  year  from  the  making;  but 
that  it  means  to  include  any  agreement 
which,  by  a  fair  and  reasonable  interpreta- 
tion of  the  terms  used  by  the  parties,  and 
in  view  of  all  the  circumstances  existing  at 
the  time,  does  not  admit  of  performance  ac- 
cording to  its  language  and  intention,  within 
a  year  from  the  time  of  its  making.  The- 
statute,  finding  them  perfectly  free  to  make 
a  certain  contract,  without  a  writing,  pro- 
vides simply  that,  if  that  contract  does,  by 
its  terms,  expressed,  or,  from  the  situation 
of  the  parties,  reasonably  implied,  require 
more  than  a  year  for  its  performance,  they 
must  put  it  in  writing;  in  other  words,  it 
must  affirmatively  appear  from  the  contract 
itself,  and  all  the  circumstances  that  enter 
into  the  interpretation  of  it,  that  it  cannot  - 


ence;  and  that  they  were  then  to  be  part- 
ners, sell  the  timber  and  land,  and  divide 
the  profits  after  paying  defendant  his  ad- 
vances,— was  held,  in  Durham  v.  Hiatt,  127 
Ind.  514,  26  N.  E.  401,  not  to  be  within 
the  statute  of  frauds,  as  it  did  not  affirma- 
tively appear  that  it  was  not  the  intention 
and  understanding  of  the  parties  that  the 
performance  should  be  complete  within  one 
year. 

An  employment  of  an  agent  to  purchase 
land  at  a  certain  price,  with  the  promise 
to  divide  the  profits  with  the  agent  when 
the  land  shall  be  sold,  is  not  within  the 
statute.  Snyder  v.  Wolford.  33  Minn.  175, 
53  Am.  Rep.  22,  22  N.  W.  254.  The  ques- 
tion whether  or  not  this  was  to  be  performed 
within  a  year  was  not  discussed,  but  wheth- 
er or  not  it  was  a  contract  for  sale  of  real 
estate. 

An  oral  contract  of  lease  of  a  lead  mine, 
to  be  worked  by  plaintiff,  the  lessor  to  have 
one  eifthth  of  the  ore  on  a  certain  tract, 
was  held,  in  Ganter  v.  Atkinson,  35  Wis. 
48.  not  to  be  within  the  statute.  It  was 
held  that  the  presumption  was  that  this 
was  a  lease  for  one  year,  as  a  longer  term 
would  have  to  be  in  writing.  In  this  case 
the  lessee  held  over,  and  therefore  held  as 
tenant  from  year  to  year. 

V.  Farming  contracts. 

A  contract  which  may  be  performed  with- 
in one  year  is  held  not  to  be  within  the 
statute,  unless  the  terms  of  the  contract 
show  that  it  is  not  to  be  completed  within 
that  time. 

A  contract  for  hiring  on  shares  for  one 
year,  and  requiring  the  tenant  "to  refill  the 
icehouse  and  leave  as  much  ice  in  it  when 
he  went  away  as  there  then  was,"  was  held 
not  to  be  within  the  statute,  as  it  would 
have  to  be  performed  within  the  vear. 
Brown  v.  Throop,  59  Conn.  596,  13  L!r..\. 
646.  22   Atl.  436. 

And  a  parol  agreement  on  the  part  of  the 
plainti^  to  permit  the  defendant's  assignor 
to  put  in  and  harvest  a  crop  of  wheat  was 
hel<l  not  to  be  within  the  statute,  in  Cuyler 
V.  Crane,  25  Hun,  67, 
15  L.R.A.IN.S.) 


Under  Cal.  Civ.  Code,  8  1624,  rendering 
invalid  a  parol  agreement  that  by  its  terms 
was  not  to  be  performed  within  a  year 
from  the  making  thereof,  it  was  held  that 
a  contract  to  pay  plaintiff  the  reasonable 
value  of  summer  fallowing  to  be  done  by 
third  persons  was  valid,  as  it  might  be  and 
was  dune  within  a  year.  Bank  of  Orland 
v.  Finnell,  133  Cal.  475,  65  Pac.  976. 

A  contract  renting  tobacco  land  to  be  cul- 
tivated by  plaintiff,  the  defendant  to  fur- 
nish the  land  and  bam,  and  the  profits  to 
be  divided,  was  held  not  to  be  within  the 
statute,  although  made  in  the  fall  and  the 
plaintiff  did  not  take  possession  until  the- 
spring  following,  as  it  might  be  performed 
within  a  year.  Burden  v.  Lucas,  19  Ky.  L. 
Rep.  1581,  44  S.  W.  86. 

But  in  Herrin  v.  Butters.  20  Me.  119,  a 
contract  to  clear  land  and  seed  it  down,  to- 
be  paid  for  by  a  receipt  of  the  annual  prof- 
its as  they  might  accrue  for  the  term  of 
three  years,  was  held  to  be  within  the  stat- 
ute of  frauds.  It  was  held  that  it  wn-« 
within  the  range  of  possibility  for  plaintiT 
to  have  performed  his  part  in  one  year. 
But  the  terms  of  the  contract  showed  that 
it  was  to  extend  into  the  third  year.  The 
court  said:  "In  the  case,  Peters  v.  Wrst- 
borough,  19  Pick.  364,  31  Am.  Dec.  142, 
Mr.  Justice  Wilde,  in  delivering  the  opinion 
of  the  court,  says,  it  must  have  been  ex- 
pressly stipulated  by  the  parties,  or  it  must 
appear  to  have  been  so  understood  by  them, 
that  the  agreement  was  not  to  be  performed 
within  a  year.  But  who  can  doubt  what 
the  express  and  specific  understanding  of' 
the  parties  in  the  case  at  bar  was;  and 
that  it  was  not  to  be  performed  within  one 
year?  Or,  at  any  rate,  that  it  appears  to 
have  been  so  understood  by  them?" 

TI.  Contracts  reUitIng  to  minors. 

It  seems  that  a  contract  to  support  an- 
infant  until  it  reaches  majority  is  held  by 
the  weight  of  authority  not  to  be  within 
the  statute,  as  it  depends  on  the  contin- 
gency of  the  child's  life.  .So,  a  contract  for 
support,  based  on  any  contingency  that  may 
happen  during  the  year,  is  governed  by  the- 
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in  law  be  performed  within  the  space  of  a 
year  from  the  making." 

And,  in  |  281:  "Where  the  manifest  in- 
tent and  understanding  of  the  parties,  as 
gathered  from  the  words  used  and  the  cir- 
cumstances existing  at  the  time,  are  that  the 
contract  shall  not  be  executed  within  the 
year,  the  mere  fact  that  it  is  possible  that 
the  thing  to  be  done  may  be  done  within  the 
year  will  not  prevent  the  statute  from  ap- 
plying. .  .  .  Such  an  accomplishment 
must  be  an  execution  of  the  contract  ac- 
cording to  the  understanding  of  the  parties." 

In  1  Chitty  on  Contracts,  11th  ed.  p.  00. 
the  principle  is  thus  stated:  "This  enact- 
ment applies  to  all  contracts,  the  complete 
performance  whereof  is  of  necessity  to  ex- 
tend beyond  the  space  of  a  year;  the  rule 


being  that,  where  the  agreement  distinctly 
shows,  upon  the  face  of  it,  that  the  parties 
contemplated  its  performance  to  extend 
over  a  longer  period  than  one  year,  the  case 
is  within  the  statute.  Accordingly,  the  pro- 
visions of  the  statute  render  a  verbal  con- 
tract void,  if  it  appear  to  have  been  the  un- 
derstanding of  the  parties  at  the  time  that 
it  was  not  to  be  completed  within  a  year, 
although  it  might  be.  and  was,  in  fact,  in 
part  performed  within  that  period."  See 
also  20  Am.  &■  Eng.  Enc.  Law,  p.  04,  and 
20  Cyc.  Law  &  Proc.  p.  198. 

In  the  English  case  of  Boydell  v.  Drum- 
mond,  11  East,  142,  the  plaintiff  proposed 
to  publish  a  series  of  illustrated  scenes  from 
Shakespeare  in  eighteen  numbers;  one  num- 
ber at  least  annually.     After  receiving  two 


same  rule.  Contracts  for  services  or  ap- 
prenticeship of  minors,  contemplated  for 
more  than  one  year,  do  not  seem  to  be  gov- 
erned by  the  general  rule  of  support  and 
maintenance,  and  the  same  supposed  con- 
tingency of  death  does  not  govern.  But  on 
this  the  cases  do  not  all  agree. 

A  contract  for  the  maintenance  of  a  child, 
to  continue  "so  long  as  the  defendant  shall 
think  proper,"  was  held  not  to  be  within 
the  statute,  in  Souch  v.  Strawbridge,  2  C. 
B.  808.  The  reason  given  in  this  case  was 
that  the  action  was  founded  on  an  executed 
consideration,  and  that  the  contract  was 
contingent. 

And  an  oral  separation  agreement,  by 
which  the  wife  was  to  be  paid  a  weekly 
sum  for  maintaining  herself  and  children, 
was  held  not  to  be  within  the  statute,  in 
McGregor  v.  McGregor,  L.  R.  21  Q.  B.  Div. 
424. 

After  a  father  had  given  a  child  to  an- 
other to  support  and  raise  as  his  own,  the 
father  reclaimed  the  child  and  was  then 
sued  for  its  support.  It  was  held  that  this 
did  not  come  within  the  statute;  but.  if  it 
bad,  it  was  said  that  the  father  would 
have  be«n  liable.  Taylor  v.  Deseve,  81  Tex. 
246,  18  S.  W.  1008. 

An^  a  contract  made  by  a  party  with  the 
mother  of  a  minor,  that,  if  she  would  allow 
him  to  be  taken  and  supported  and  educated, 
certain  property  would  be  given  to  the  mi- 
nor when  he  should  reach  majority,  was 
held  valid,  and  not  within  the  statute,  in 
Jones  V.  Comer,  26  Ky.  L.  Rep.  773,  76  S. 
W.  392. 

An  agreement  to  pay  plaintiff  for  the 
support,  maintenance,  and  education  of  the 
grandchild  of  the  promisor  was  held  not  to 
be  within  the  statute,  as  the  support  was 
limited  to  the  life  of  the  child,  and  it  might 
or  might  not  extend  beyond  a  year ;  in  other 
words,  "her  death  was  a  contingency  which 
might  occur  before  the  lapse  of  a  year;" 
and  this  circumstance  rendered  the  agree- 
ment one  which  might  be  fulfilled  in  less 
time  than  a  year.  EUicott  v.  Turner,  4  Md. 
476. 

A  contract  by  defendant  to  furnish  hired 
help  to  the  grandmother  of  his  infant 
15L.R.A.(N.S.) 


child  for  the  purpose  of  keeping,  support- 
ing, and  caring  for  the  infant  for  two  years 
and  eight  months  was  held  not  to  be  with- 
in the  statute,  as,  if  the  child  should  cease 
to  live,  the  contract  would  terminate. 
Wynn  v.  Followill,  08  Mo.  App.  403,  72  S. 
W.  140. 

An  agreement  with  the  overseers  of  the 
poor  to  support  a  bastard  child  iintil  it 
should  arrive  at  the  age  of  five  or  six  years, 
or  as  long  as  the  child  should  be  chargeable 
to  the  town,  was  held  not  to  be  within  the 
statute,  as  there  was  a  contingency,  and 
the  child  might  not  continue  chargeable  for 
a  year,  or  a  month.  M'Lees  v.  Hale,  10 
Wend.  426. 

A  putative  father  promised  the  mother 
to  pay  her  £300  per  annum  as  long  as  she 
should  maintain  and  educate  his  seven  chil- 
dren, where  the  eldest  was  fourteen  years 
of  age.  It  was  held  that  this  was  not  within 
the  statute,  as  it  was  determinable  by  giv- 
ing notice  to  either  party,  although  no 
doubt  both  parties  expected  that  it  would 
last  longer  than  one  year.  Knowlman  v. 
Bluett,  L.  R.  9  Exch.  1,  Affirmed  in  L.  R. 
9  Exch.  307.  It  was  also  held  that  the 
statute  did  not  apply  to  an  executed  consid- 
eration. 

And  a  promise  by  a  putative  father  to. 
support  and  educate  the  child,  and  give  him 
money  and  land,  was  held  binding  on  his 
estate,  and  was  not  within  the  statute  of 
frauds,  in  Benge  v.  Hiatt,  82  Ky.  667,  56 
Am.  Rep.  912. 

A  promise  by  a  putative  father  to  pay 
for  the  past  and  future  raising  of  a  child 
is  not  within  the  statute,  as  the  child  may 
die  within  a  year.  Wiggins  t.  Keizer,  6 
Ind.  262. 

A  contract  of  a  father  gave  another  the 
services  of  his  child  until  she  was  eighteen 
years  of  age,  in  consideration  of  a  promise 
to  support  her.  It  was  held  that  it  was  not 
within  the  statute  of  frauds  as  it  might  be 
performed  within  a  year,  because  the  child 
might  die  within  that  time.  White  v.  Murt- 
land,  71  III.  250,  22  Am.  Rep.  100.  Wheth- 
er or  not  that  was  the  contract  was  a  ques- 
tion for  the  jury.    If  it  was  a  contract  for 
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numbers,  tlie  defendant  refused  to  take  any 
more.  Although  there  was  no  express  agree- 
ment that  the  contract  should  not  be  per- 
formed within  a  year,  the  court  held  that 
it  was  "impossible  to  say  that  the  parties 
contemplated  that  the  work  was  to  be  per- 
formed within  a  year;"  but  that,  on  the  con- 
trary, "the  whole  scope  of  the  undertaking 
shows  that  it  was  not  to  be  performed  with- 
in a  year,  and  was  therefore  within  the 
statute  of  frauds."  That  decision  has  been 
confirmed  by  both  English  and  American 
courts  in  numerous  cases.  Hill  v.  Hooper,  1 
Gray,  131. 

In  Peters  v.  Westborough,  19  Pick.  364, 
31  Am.  Dec.  142,  the  court  says:  "It  must 
either  have  been  expressly  stipulated  by  the 
parties,  or  it  must  appear  to  have  been  so 


understood  by  them,  that  the  agreement  was 
not  to  be  performed  within  a  year."  But 
who  can  doubt  what  the  express  and  spe- 
cific understanding  of  the  parties  in  the  case 
at  bar  wast  And  that  it  was  not  to  be  per- 
formed within  one  year!  Or,  at  any  rate, 
that  it  appears  to  have  been  so  understood 
by  themt 

In  Doyle  t.  Dixon,  97  Mass.  208,  93  Am. 
Dec.  80,  it  was  held  that  an  agreement  not 
to  go  into  business  in  a  certain  place  for 
five  years  was  not  within  the  statute,  as  the 
death  of  the  promisor  would  complete  the 
performance  of  the  cofitract;  but  the  court, 
after  comparing  the  case  with  Peters  t. 
Westborough,  supra,  says:  "On  the  other 
hand,  if  the  agreement  cannot  be  completely 
performed  within  a  year,  the  fact  that  it 


services,  it  would  have  been  different  from 
a  contract  to  support. 

A  promise  to  support  a  child  until  he 
should  reach  a  certain  age  was  held  valid 
in  Wooldridge  v.  Stern,  9  L.R.A.  129,  42 
Fed.  311.  This  was  because  it  depended  on 
A  contingency  which  might  happen  within 
one  year. 

An  infant  brought  suit  for  work  and  la- 
t>or.  He  had  agreed  to  work  for  seven 
years,  and  defendant  agreed  to  furnish 
i>oard,  clothing,  and  schooling,  when  con- 
venient, during  the  time  he  should  work 
and  labor.  The  plaintiff  left  before  the 
seven  years  elapsed,  and  defendant  claimed 
that  he  had  performed  his  part.  It  was 
held  that  the  agreement  was  not  within  the 
statute  of  frauds.  Wilhelm  v.  Hardman, 
13  Md.  140.  This  case  follows  Ellicott  v. 
Turner,  supra,  which  held  that  a  contract 
for  support  was  based  on  the  contingency 
of  death.  No  discussion  is  given  in  this 
«a8e. 

An  agreement  with  a  father  to  employ 
and  support  his  minor  until  she  was  eight- 
««n  years  of  age  was  held  not  to  be  within 
the  statute,  in  Peters  v.  Westborough,  19 
Pick.  364,  31  Am.  Dec.  142.  The  court 
said:  "In  order  to  bring  a  parol  agree- 
ment within  the  clause  of  the  statute  in 
-question,  it  must  either  have  been  expressly 
stipulated  by  the  parties,  or  it  must  ap- 
pear to  have  been  so  understood  by  them, 
that  the  agreement  was  not  to  be  performed 
within  a  year.  And  this  stipulation  or  un- 
derstanding is  to  be  absolute  and  certain, 
and  not  to  depend  on  any  contingency. 
And  this  we  think  is  the  clear  meaning  of 
the  statute.  In  the  present  case  the  per- 
formance of  the  plaintiff's  agreement  with 
the  child's  father  depended  on  the  contin- 
gency of  her  life."  Subsequently  it  was 
held  (20  Pick.  506)  that  this  contract  could 
not  be  canceled  except  by  notice  to  the 
father. 

And  in  McKinney  v.  McCloskey,  8  Daly, 
368.  Affirmed  in  76  N.  Y.  594,  an  agree- 
ment to  support  an  orphan  until  he  was 
twenty-one  years  of  age  was  held  not  to  be 
within  the  statute,  as  it  was  subject  to  the 
contingency  of  the  child's  death. 
16  L.K~A..(N.S.) 


But  in  Goodrich  v.  Johnson,  66  Ind.  258, 
it  was  held  that  a  promise  by  a  putative 
father  to  support  a  child  until  she  should 
become  twenty-one  years  of  age  was  a  con- 
tinuing promise,  extending  through  the  pe- 
riod of  twenty-one  years,  and  within  the 
statute  of  frauds. 

And  Hill  v.  Hooper,  1  Gray,  131,  held 
an  agreement  with  a  father  to  employ  his 
son,  a  minor,  sixteen  years  of  age,  until 
he  was  twenty-one  years  of  age,  and  to  pay 
so  much  for  said  services,  to  be  within  the 
statute,  as  the  agreement  could  not  be  com- 
pletely performed  within  a  year. 

And  a  parol  agreement  of  apprentice- 
ship, that  defendant's  son  should  serve  plain- 
tiff for  the  term  of  four  years,  until  the 
son  should  arrive  at  the  age  of  twenfy-one 
years,  was  held  void  under  the  statute,  and 
was  not  saved  by  part  performance.  Squire 
V.  Whipple,  1  Vt.  69. 

And  a  parol  agreement  by  a  father  that 
his  child,  aged  sixteen,  should  serve  another 
until  the  age  of  twenty-one,  was  held  to  be 
within  the  statuto,  as  this  was  a  contract 
for  five  years'  service  for  a  gross  sum. 
Shute  V.  Dorr,  6  Wend.  204. 

Where  a  mother  contracted  that  her  child 
nine  years  old  should  be  supported  by  an- 
other party  until  he  should  be  twenty-one 
years  old,  at  which  time  the  minor  should 
receive  certain  compensation^  and  he  left 
the  employ  before  reaching  majority, — it 
was  held  that  the  contract  was  within  the 
statute;  and,  where  defendant  was  not  in 
default,  no  recovery  for  services  rendered 
could  be  had.  Abbott  t.  Inskip,  29  Ohio  St 
59. 

A  parol  agreement  to  maintain  a  child 
five  years  old  until  she  would  be  able  to 
"do  for  herself"  was  held  to  be  within  the 
statute,  in  Farrington  v.  Donohoe,  Ir.  Rep. 
1  C.  L.  675.  The  court  said:  "It  seems 
unnecessary  to  refer  to  the  cases  which 
have  been  cited,  as  they  were  all  very  care- 
fully considered  and  commented  on  in  the 
very  recent  case  of  Murphy  v.  O'Sulliyan, 
first  in  the  Queen's  bench,  and  afterwards 
in  the  court  of  error,  in  which  both  courts 
held  that  an  agreement  to  maintain  a  young 
person  during  his  life  was  not  an  agree- 
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may  be  terminated,  or  farther  performance 
excused  or  rendered  impossible,  by  the  death 
of  the  promisee  or  of  another  person  within 
«  year,  is  not  suificient  to  take  it  out  of 
the  statute."  See  also  Carnig  t.  Carr,  167 
Mass.  544,  36  L.R.A.  512,  57  Am.  St  Bep. 
488,  46  N.  E.  117;  De  Montague  t.  Bach- 
arach,  187  Mass.  128,  72  N.  E.  938;  Warner 
T.  Texas  &,  P.  B.  Co.  164  U.  S.  418,  41  L.  ed. 
495,  17  Sup.  Ct.  Rep.  147;  Metropolitan 
Trust  Co.  T.  Topeka  Water  Co.  (C.  0.)  132 
Fed.  702. 

But  it  is  needless  here  to  attempt  a 
separate  examination  and  analysis  of  each 
of  the  great  number  and  variety  of  deci- 
sions upon  this  subject,  in  view  of  the  fact 
that  the  correct  principle  has  been  deduced 
from  the  authorities  and  the  question  satis- 


factorily determined  by  tiie  decisions  of  our 
own  court. 

In  Herrin  v.  Butters,  20  Me.  119,  which 
has  been  extensively  cited,  there  was  an 
agreement  to  clear  and  seed  a  piece  of  land 
in  three  years,  and  it  was  contended  that 
the  defendant  might  have  cleared  up  the 
land  and  seeded  it  down  in  one  year,  and 
thereby  have  performed  his  contract;  but  it 
was  held  that,  while  this  was  within  the 
range  of  possibility,  the  contract  would  not 
be  taken  out  of  the  operation  of  the  stat- 
ute of  frauds  unless  such  a  performance  of 
it  within  a  year  was  in  accordance  with 
the  understanding  and  intentions  of  the  par- 
ties. In  the  opinion  by  Whitman,  Ch.  J.,  it 
is  said:  "We  must  look  to  the  contract 
itself,  and  see  what  he  was  bound  to  do ;  and 


ment  not  to  be  performed  within  a  year, 
and  therefore  did  not  require  to  be  in  writ- 
ing. The  ground  of  that  decision  was,  that 
the  life  of  the  party  was  an  uncertain  event, 
which  might  determine  within  a  year,  and 
was  not,  therefore,  within  the  statute;  but 
it  was  conceded  in  that  case  that,  if  the 
agreement  were  to  maintain  the  party  till 
he  attained  a  given  age,  it  would  be  within 
the  statute,  though,  of  course,  determinable 
by  the  death  of  the  party,  which  event  might 
have  occurred  within  the  year.  So  here  the 
agreement  to  maintain  the  child  till  able 
to  maintain  itself  clearly  contemplated  an 
event  not  to  be  performed  within  a  year, 
though,  of  course,  the  agreement  would  have 
been  determined  by  the  collateral  event, — 
the  death  of  the  child, — which  might  have 
happened  within  the  year." 

A  contract  to  support  a  widow  and  three 
children  until  the  youngest  should  become 
of  age,  and  the  widow  for  life,  is  within  the 
statute.  Seaton  v.  Tennessee  Coal  ft  B.  Co. 
12  Heisk.  650.  This  is  because  the  hap- 
pening of  such  extraordinary  contingencies 
a*  the  death  of  the  widow  and  three  chil- 
dren within  a  year  might  defeat  the  eon- 
tract,  but  that  would  not  take  the  case  out 
of  the  statute.  The  contract  was  for  a 
definite  period,  until  the  youngest  child 
should  become  of  age,  and  the  manifest  in- 
tent and  understanding  of  the  parties  con- 
trolled. 

Til.  Contracts  of  employment. 


a.  Generally. 

A  oontraet  containing  any  contingency 
that  may  happen  within  a  year  is  held  not 
to  be  within  the  statute,  although  the  eon- 
tract  may  be  for  a  longer  time  than  one 
year.  And  the  same  is  held  in  regard  to 
eontracts  indefinite  as  to  their  duration; 
so  in  regard  to  contracts  by  the  year  that 
do  not  show  but  that  service  is  to  begin 
immediately. 

A  contract  of  employment  for  one  year, 
"and  afterwards  as  long  as  the  plaintiff  and 
defendant  should  resnectivelr  please."  was 
held  not  to  be  within  the  statute,  in  Beeston 
M  LJLA.(N.S.)  21 


V.  Collyer,  4  Bing.  309.  In  this  case  the 
clerk  worked  for  many  years,  and,  holding 
over,  was  held  to  have  a  contract  by  the 
year. 

Under  a  contract,  hiring  a  slave  for  two 
years,  providing  that  if  the  slave,  after  two 
or  three  months'  trial  of  the  trade,  was  dis- 
satisfied, the  contract  might  be  rescinded, 
the  owner,,  after  a  few  days,  took  possession 
again  and  sold  the  slave.  It  was  held 
in  an  action  of  trover,  that,  as  the  agreement 
was  executed  on  the  part  of  the  owner,  he 
could  not  maintain  that  the  contract  waa 
within  the  statute.  Compton  v.  Martin,  6 
Bich.  L.  14. 

And  a  contract  for  services  for  one  year, 
to  continue  from  year  to  year,  unless  thirty 
days'  notice  of  the  termination  be  given  be- 
fore the  end  of  a  term,  was  held  not  to  be 
within  the  statute.in  General  Electric  Inspec- 
tion Co.  V.  Ebling  Brewing  Co.  52  Misc. 
145,  101  N.  Y.  Supp.  648.  The  xourt  said: 
"The  services  could  be  rendered,  payment 
made,  and  notice  to  terminate  given,  all 
within  a  year." 

A  contract  for  a  year's  employment  was 
held  not  to  be  within  the  statute,  where 
there  was  nothing  to  show  that  the  entry 
into  service  was  not  immediate,  in  A.  B. 
Smith  Co.  T.  Jones,  76  Miss.  326,  22  So.  802. 

A  contract  on  September  6th,  to  employ 
plaintiif  for  one  year  from  —  day  of  Sep- 
tember, 1893,  ending  —  day  of  — ,  1894, 
the  beginning  to  be  controlled  by  the  con- 
tingency of  plaintiff  being  released  by  other 
employers,  was  held  not  to  be  within  the 
statute,  in  Baltimore  Breweries  Co.  v.  Cal- 
lahan, 82  Md.  106,  33  Atl.  460.  If  he  had 
been  released  by  his  former  employer  on 
the  day  of  contract,  it  would  have  taken 
effect  immediately.  After  the  contract  was 
signed,  it  was  learned  that  plaintiff  could 
not  begin  before  the  11th.  This  contract 
was  also  held  to  be  valid  because  it  was  in 
writing. 

Where  a  contract  was  made  for  a  year, 
and,  under  this  contract,  the  defendant  had 
gone  on  from  year  to  year,  and  the  em- 
ployee was  allowed  to  continue  on  without 
objection,  it  was  held  that  the  parties  will 
be  presumed  to  have  assented  to  the  contract 
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what,  according  to  the  terms  of  the  contract, 
it  was  the  UBdcratanding  that  he  should  do. 
Was  it  the  understanding  and  intention  of 
the  parties  that  the  contract  might  be  per- 
formed within  one  year?  If  not,  the  case 
is  clearly  with  the  defendant.  But  the  con- 
tract is  an  entirety,  and  all  parts  of  it  must 
be  taken  into  view  together,  in  order  to  a 
perfect  understanding  of  its  extent  and 
meaning.  We  must  not  only  look  at  what 
the  defendant  had  undertaken  to  do,  but 
also  to  the  consideration  inducing  him  to  en- 
ter into  the  agreement.  The  one  is  as  nec- 
essary a  part  of  the  contract  as  the  other; 
and  if  either,  in  a  contract  wholly  executory, 
were  not  to  be  performed  in  one  year,  it 
would  be  within  the  statute  of  frauds.  Here 
the  defendant  was  not  to  avail  himself  of 


the  consideration  for  his  engagement,  except 
by  a  receipt  of  the  annual  profits  of  the 
land,  as  they  nright  accrue,  for  the  term  of 
three  years.  But,  whether  this  be  so  or  not, 
it  is  impossible  to  doubt  that  the  parties 
to  this  contract  perfectly  well  understood 
and  contemplated  that  it  was  to  extend  into 
the  third  year  for  its  performance,  both  on 
the  part  of  the  plaintiff  and  defendant.  Its 
terms  most  clearly  indicate  as  much,  and 
by  them  it  must  be  interpreted." 

In  Hearne  t.  Chadboume,  65  Me.  302,  the 
court  says:  "It  is  true  that,  in  the  absence 
of  any  words  or  acts  of  the  parties  indi- 
cating the  contrary,  an  agreement  to  work 
for  a  year  means  to  work  for  that  time 
commencing  forthwith.  The  referee  reports 
no  express  stipulation  in  the  contract  to 


continuing  in  force  for  another  year.  This 
was  held  not  to  be  within  the  statute  of 
frauds.  Sines  v.  Wayne  County,  58  Mich. 
603,  25  N.  W.  485. 

"If  I  buy  this  mill"  was  held  to  be  a  con- 
tingency that  took  the  contract  out  of  the 
Btatute  of  frauds,  in  Cole  v.  Singerly,  60 
Md.  348,  where,  on  such  an  event  the  buyer 
was  to  give  the  plaintiff  employment  for  a 
year.  In  this  case  the  plaintiff  accepted 
the  offer  as  soon  as  it  was  made,  and 
claimed  that  the  contract  began  then.  The 
buyer  wrote,  the  next  day,  saying:  "I  have 
bought  the  mill."  The  decision  might  have 
been,  also,  on  the  ground  that  the  contin- 
gent offer  was  a  negotiation,  and  the  con- 
summation by  purchase  was  the  making  of 
the  contract,  which  would  not  be  within  the 
statute. 

Where  a  party  employed  by  the  year  con- 
tinued on  the  second  year  and  claimed  em- 
ployment for  that  year,  and  the  employer 
claimed  a  contract  terminable  at  the  end 
of  the  quarter,  it  was  held  that  the  statute 
of  frauds  did  not  apply.  Tatterson  v.  Suf- 
folk Mfg.  Co.  106  Mass.  56.  The  court  said : 
"The  terms  of  the  contract,  in  the  absence 
of  express  words,  are  to  be  ascertained,  not 
alone  by  what  occurred  within  the  year,  but 
also  from  all  that  had  transpired  previous- 
ly. From  all  the  evidence,  the  jury  must 
determine,  as  an  inference  of  fact,  what 
was  the  understanding  with  which  the  par- 
ties entered  upon  the  second  year  of  em- 
ployment and  service.  Then,  when  found, 
constitutes  their  contract.  The  contract 
which  resulted  from  the  original  negotia- 
tions did  not  by  its  terms,  and  could  not 
(>y  reason  of  the  statute,  extend  into  the 
second  year.  But  those  negotiations  were 
■tompctent  evidence  from  which  to  infer  what 
were  the  terms  of  the  new  contract  under 
which  the  parties  continued  their  rela- 
lions." 

A  contract  for  hiring  for  a  year,  no  time 
l)cing  mentioned,  was  hold  to  take  effect  im- 
mediately, and  was  valid  on  the  ground 
that,  unless  it  appears  that  the  agreement 
is  not  to  be  performed  until  after  the  ex- 
piration of  a  year,  it  need  not  be  in  writ- 
ing. Russell  T.  Slade,  12  C<mn.  456.  The 
15  L.R.A.(N.S.) 


court  said:  "So,  also,  it  has  been  repeat- 
edly adjudged  that,  unless  it  appear  from 
the  agreement  itself  that  it  is  not  to  be 
performed  within  a  year,  the  statute  does 
not  apply." 

And  an  agreement  to  buy  plaintiff's  stock 
of  goods,  and  employ  him  permanently  at 
stipulated  wages,  was  held  not  to  be  within 
the  statute,  in  Carnig  v.  Carr,  167  Mass. 
644,  35  L.R.A.  512,  57  Am.  St.  Rep.  488,  45 
N.  E.  117.  The  court  said:  "It  has  been 
repeatedly  held  that,  if  an  agreement  whose 
performance  would  otherwise  extend  beyond 
a  year  may  be  completely  performed  within 
a  year  on  the  happening  of  some  contin- 
gency, it  is  not  within  the  statute  of 
frauds." 

A  contract  of  employment  for  eight 
months,  "and  longer  if  mutually  desirable 
at  the  end  of  that  time,"  was  held  not  to 
be  within  the  statute  of  frauds,  as  by  its 
terms  it  was  capable  of  performance  within 
a  year.  Brigham  y.  Carlisle,  78  Ala.  243, 
56  Am.  Rep.  28. 

And  an  agreement  to  pay  plaintiff  so 
much  per  week  and  the  balance  when  he 
learned  the  trade  of  plumbing  was  held  not 
to  be  within  the  statute,  in  Myers  t.  Korb, 
21  Ky.  h.  Rep.  163,  50  S.  W.  1108.  The 
court  said:  "It  has  been  uniformly  held 
that  the  statute  does  not  apply  to  con- 
tracts that  perchance  may  be  performed 
within  a  year;  and,  as  the  length  of  tim& 
required  to  learn  a  trade  is  uncertain,  this 
contract  would  seem  to  fall  within  the  rule 
announced  by  this  court." 

A  contract  of  employment  made  in  June, 
to  commence  in  August,  "for  thirty-five  or 
forty  weeks,  perhaps  a  year,"  was  held  not 
to  be  within  the  statute,  as  no  obligation 
was  created  to  continue  the  employment  for 
a  year.  Haines  v.  Thompson,  2  Misc.  386, 
21  N.  Y.  Supp.  891. 

In  order  to  render  a  contract  void,  it 
was  held  it  must  be  one  that,  by  its 
terms,  shows  that  it  was  not  to  be  complet- 
ed within  a  year.  Kiene  v.  Shaeffing,  33 
Neb.  21,  49  N.  W.  773.  In  this  case  the 
contract  was  one  of  employment  by  the- 
month,  and  the  service  continued  for  ovet 
three  years. 
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OTercome  this  presumption;  but  he  sets  out 
the  act  of  the  parties  showing  the  contem- 
porary interpretation  which  both  put  upon 
it,  and  this  places  the  case  directly  within 
the  doctrine  laid  down  in  Herrin  v.  Butters ; 
Peters  V.  Westborough;  and  Boydell  v. 
Drummond, — supra,  where  the  old  idea  that 
it  must  be  expressly  and  specifieally  agreed 
that  the  contract  is  not  to  be  performed 
within  the  year,  as  expressed  in  Moore  ▼. 
Fox,  10  Johns.  244,  6  Am.  Dec.  338,  and 
Fenton  v.  Emblers,  3  Burr.  1278,  is  so  far 
modified  as  to  include  cases  where  such  ap- 
pears to  haye  been  the  understanding  of 
the  parties." 

In  Bemier  t.  Cabot  Mfg.  Co.  (1880)  71 
Me.  506,  36  Am.  Rep.  343,  it  was  held  that 
an  oral  contract,  wherein  a  laborer  agreed 


not  to  leave  the  services  of  his  employer  for 
two  years,  nor  in  summer,  nor  without  two 
weeks'  notice,  is  within  the  statute.  The 
court  says:  "It  was  oral,  and  was  within 
the  statute  of  frauds.  It  could  not  in  any 
contingency  have  been  fully  performed  with- 
in one  year.  The  death  of  the  plaintiff  with- 
in the  year,  or  some  casualty,  might  have 
excused  performance,  but  could  not  hare 
fulfilled  the  contract." 

In  FarwcU  v.  Tillson,  76  Me.  227,  the  de- 
fendant had  a  government  contract  to  fur- 
nish stone  for  the  custom  house  at  St.  Louis, 
and  made  a  verbal  contract  with  plaintifT 
for  the  transportation  of  the  stone  from 
Maine  to  Baltimore.  The  government  con- 
tract required  defendant  to  furnish  the  stone 
"at  such  times  as  may  be  required"  by  the 


And  a  contract  for  hiring  for  an  indefi- 
nite time  was  held  not  to  be  within  the 
statute,  because  the  contract  might  have 
been  performed  to  the  satisfaction  of  the 
parties  within  a  year.  Mathews  v.  Wallace, 
104  Mo.  App.  96,  78  S.  W.  296. 

An  agreement  between  a  railroad  com- 
pany and  an  electric  railway  company  to 
build  gates  at  a  crossing  and  maintain  a 
watchman,  each  company  to  bear  half  of  the 
expense,  wa-i  held  not  to  be  within  the  stat- 
ute, in  Richmond  Union  Pass.  R.  Co.  v. 
Richmond,  F.  &  P.  R.  Co.  96  Va.  670,  32 
S.  E.  787.  This  was  on  the  ground  that  a 
change  of  circumstances  surrounding  the 
parties  would  at  any  time  have  determined 
the  contract,  and  at  the  time  of  this  deci- 
sion the  gate  was  not  maintained  at  that 
place. 

A  contract  of  employment,  indefinite  as 
to  its  duration,  is  not  within  the  statute. 
Jagau  T.  Goetz,  II  Misc.  380,  32  N.  Y.  Supp. 
144;  Rochester  Folding  Box  Co.  v.  Bro>vne, 
6S  .\pp.  Div.  444,  66  N.  Y.  Supp.  867. 

An  agreement  that,  if  plaintifT  would 
abandon  his  business  in  another  state  and 
rome  to  this  state  with  his  family,  lie  would 
not  lose  anything;  and  defendant  would 
furnish  employment  for  plaintifT  and  his 
familv, — ^was  held  not  to  be  within  the 
statute,  in  Birdsall  v.  Birdsall,  52  Wis.  208, 
8  X.  W.  822.  This  was  because  there  was 
part  performance  by  moving  to  the  state, 
and  the  time  of  performance  was  immedi- 
ately. 

If,  by  any  possibility,  a  contract  is  ca- 
pable of  being  completed  within  a  year,  it 
IS  not  within  the  statute,  although  the  par- 
ties nti^ht  have  intended  and  thought  it 
probable  that  it  would  extend  over  a  longer 
period,  and  it  did  so  extend.  Smallev  v. 
Mitchell,  no  Mich.  650,  68  N.  W.  978. 
This  was  a  contract  to  pay  for  support,  and 
to  allow  defendant  to  retain  possession  of 
the  farm  until  reimbursed  for  her  services. 
This  was  held  void  as  contrary  to  2  How. 
Anno.  Stat.  (Mich.)  |  6179,  requiring  con- 
tracts giving  an  interest  in  land  for  over 
one  year  to  be  in  writing. 

But  a  contract  to  work  for  two  years  at 
a  certain  price  for  each  year  was  held  to 
15  L.R.A.(N.S.) 


be  within  the  statute,  as  it  was  not  to  be 
performed  within  a  year.  Emery  v.  Smith, 
46  N.  H.  151. 

So  a  contract  which  could  not  be  per- 
formed within  one  year,  as  a  contract  for 
three  years'  service,  was  held  to  be  within 
the  statute  of  frauds,  in  Tuttle  v.  Swett, 
31  Me.  555. 

A  contract  for  one  year's  service,  "to  be- 
gin as  soon  as  he  could,"  was  held  to  be 
within  the  statute  where  the  employee  did 
not  begin  until  seven  days  thereafter,  in 
SutclifTe  V.  Atlantic  Mills,  13  R.  I.  480,  43 
Am.  Rep.  39. 

A  contract  for  service  for  more  than  one 
year,  but  subject  to  determination  on  three 
months'  notice,  was  held  to  be  within  the 
statute  of  frauds,  in  Dodson  v.  CoUis,  1 
Hurlst.  &,  N.  81.  Alderson,  B.,  said: 
"When  once  the  contract  exceeds  the  year, 
the  circumstance  that  it  is  defeasible  will 
not  make  it  other  than  a  contract  for  more 
than  a  year." 

b.  JPrineipal  and  Agent, 

A  contract  constituting  an  agency  for  an 
indefinite  time  is  held  not  to  be  within  the 
statute:  so  where  the  contract  can  be  ter- 
minated at  the  pleasure  of  either  party. 
But  a  contract  providing  for  payment  out 
of  annual  profits  until  they  reach  a  cer- 
tain sum,  and  a  contract  to  sell  and  deliver 
newspapers  and  solicit  subscriptions,  were 
held  to  be  within  the  statute. 

A  contract,  for  a  bonus,  to  employ  plain- 
tiff as  an  insurance  agent  for  a  reasonable 
time,  and  to  allow  him  commissions  on  poli- 
cies issued,  is  not  within  the  statute  of 
frauds.  Niagara  F.  Ins.  Co.  v.  Greene,  77 
Ind.  690.  The  complaint  says :  "For  a  rea- 
.sonable  period,  that  is  to  say,  for  the  period 
of  three  years."  The  court  discusses  only 
a  "reasonable  time,"  which  the  evidence 
showed  to  be  at  least  one  year. 

.\nd  an  agreement  for  insurance  commis- 
sions to  be  paid  out  of  premiums  and  re- 
newals is  not  by  its  terms  "not  to  be  per- 
formed within  one  year  from  the  making 
thereof."  within  the  meaning  of  the  statute, 
although   capable  of  a  continuance   longer 
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goTcmment.  No  time  was  specified.  The 
court  held  that  the  circumstances  showed 
that  the  parties  did  not  intend  or  under- 
stand that  the  contract  was  to  be  performed 
within  one  year,  and  hence  the  contract  was 
within  the  statute  of  frauds.  The  presid- 
ing judge  instructed  the  jury,  inter  alia, 
as  follows:  ".  .  .  Was  it  within  the 
understanding  and  intention  of  the  two  con- 
tracting parties,  as  declared  by  the  contract, 
that  it  might  be  performed  within  a  year? 
.  .  .  The  subject-matter  of  a  contract 
might  be  a  thing  which  could  not  possibly 
be  done  within  a  year.  A  consideration  of 
the  subject-matter  would  show  just  as  clear- 
ly that  it  was  not  to  be  performed  within  a 
year,  as  if  there  was  an  express  agreement 
in  the  terms  of  the  contract  that  it  was  not 


to  be  performed  within  a  year.  So,  also,  a 
consideration  of  the  circumstances  and  sub- 
ject-matter might  show  that  performance  of 
it  within  a  year  would  require  such  extraor- 
dinary methods,  such  extraordinary  appli- 
ances or  resources,  as  could  not,  by  fair  con- 
struction, be  regarded  as  within  the  inten- 
tion of  the  parties  at  the  time  when  the  con- 
tract was  made;  and  the.  question  is,  con- 
sidering the  subject-matter,  and  the  situa- 
tion of  the  parties  as  known  to  each  other, 
and  reading  the  contract  in  the  light  which 
these  gire,  whether,  by  fair  construction,  it 
was  within  the  understanding  and  intention 
of  the  parties,  as  expressed  in  the  contract, 
that  it  might  be  performed  within  a  year, 
or  not."  These  instructions  were  held  to 
be  correct.    In  the  opinion  the  court  says: 


than  a  year.  Burlingame  v.  Manderville,  7 
N.  Y.  S.  R.  868,  Affirmed  in  113  N.  Y.  633, 
20  N.  K.  878. 

And  a  contract  by  a  broker  to  purchase 
and  sell  stocks  for  account  of  another,  ad- 
vancing money  for  that  purpose  and  pay- 
ing assessments  on  the  stocks  purchased,  is 
not  within  the  statute,  where  it  is  no  part 
of  the  terms  of  the  agreement  that  it  is  not 
to  be  performed  within  one  year.  Kutz  t. 
rieisher,  67  Cal.  93,  7  Pac.  196. 

A  contract  to  sell  a  business  and  the  good 
will,  and  to  assist  the  buyer  in  the  sale  of 
the  goods,  and  not  to  sell  such  goods  for 
«nyone  except  said  buyer,  is  not  within  the 
statute,  as  it  is  personal  and  will  terminate 
on  the  death  of  the  seller  and  may  be  per- 
formed within  one  year.  Hill  t.  Jamieson, 
16  Ind.  126,  79  Am.  Dec.  414. 

An  agreement  by  the  president  of  a  com- 
pany to  pay  A  a  commission  on  all  sales 
made  by  B,  who  was  secured  through  A  to 
sell,  was  held  not  to  be  within  the  statute 
of  frauds,  as  there  was  nothing  in  the  terms 
of  the  agreement  to  show  that  it  was  not  to 
be  performed  within  one  year,  and  the  con- 
tract to  sell  was  a  personal  one  and  would 
have  terminated  by  the  death  of  B.  Scrib- 
ner  r.  Flagg  Mfg.  Co.  176  Mass.  636,  66  N. 
E.  603. 

An  agreement  for  oommissions,  made  in 
November,  to  take  effect  in  December,  for 
one  year,  reserving  an  option  to  either  party 
to  avoid  the  contract  in  June,  was  held  not 
to  be  within  the  statute,  in  Blake  v.  Voigt, 
1.14  N.  Y.  69,  30  Am.  St.  Rep.  622,  31  N.  E. 
256,  Affirming  16  Daly,  398,  11  N.  Y.  Supp. 
716.  The  contingency  did  not  defeat  the 
contract,  but  advanced  its  fulfilment. 

A  contract  for  commissions  on  all  litho- 
graphic work  to  be  secured  by  orders  from 
a  certain  house  was  held  not  to  be  within  the 
statute,  as  the  contract  was  for  an  indc  fi- 
nite period,  and  would  be  terminated  at  any 
time  by  the  failure  to  give  orders,  although 
it  might  not  be  probable  or  expected  that 
it  would  be  performed  within  one  year. 
Everitt  v.  New  York  Engraving  &  Printing 
15  L£.A.(N.S.) 


Co.  14  Misc.  580,  35  N.  Y.  Supp.  1097,  20 
Misc.  548,  46  N.  Y.  Supp.  434. 

A  contract  to  pay  a  commission  for  bring- 
ing business  to  a  firm  of  lawyers,  that  might 
have  been  performed  within  a  year,  and 
seemed  to  have  been  performed  within  that 
period,  was  held  not  to  be  within  the  stat- 
ute of  frauds,  in  Vocke  v.  Peters,  68  111. 
App.  338. 

An  agreement  constituting  one  an  agent 
to  sell  organs,  and  agreeing  to  furnish  the 
agent  organs  at  fixed  prices  for  so  long  a 
time  as  he  should  be  successful  in  the  busi- 
ness, was  held  not  to  be  within  the  statute, 
in  Sterling  Organ  Co.  v.  House,  25  W.  Va. 
64.  This  contract  showed  that  it  was  to  be 
during  the  pleasure  of  the  parties,  to  be 
terminated  on  reasonable  notice. 

And  a  contract  constituting  a  grocery 
firm  an  agency  to  work  up  trade,  and  giv- 
ing them  25  per  cent  profits  on  sales,  was 
held,  in  Royal  Remedy  &  Extract  Co.  ▼. 
Gregory  Grocer  Co.  90  Mo.  App.  63,  not  to 
be  within  the  statute  of  frauds,  as  no  dura- 
tion of  time  was  fixed,  and  it  was  revocable. 

An  agreement  appointing  a  subagcnt  to 
sell  a  patented  article  as  long  as  a  third 
person,  the  patentee,  manufactured  and  sup- 
plied the  same,  was  held  not  to  be  within 
the  statute,  for  the  subcontract  might  or 
might  not  continue  a  year.  Glenn  t.  Rudd, 
3  Out.  L.  Rep.  422. 

An  agreement  of  plaintiff  with  an  agent 
of  a  company  (for  labor  and  services)  for 
five  years,  or  "so  long  as  said  Le  Forest 
should  continue  such  agent,"  was  held,  in 
Roberts  v.  Rockbottom  Co.  7  Met.  46,  not 
to  be  within  the  statute,  as  this  contract 
might  have  been  performed  within  a  year. 

An  employment  to  sell  a  farm  was  held, 
in  Jackson  v.  Higgins,  70  N.  H.  637,  49 
Atl.  674,  not  to  be  within  the  statute,  as 
this  did  not  apply  to  contracts  which  might 
be  performed  within  a  year. 

"  And  a  contract  to  pay  for  services  in 
selling  property,  payment  for  which  to  be 
made  when  the  property  should  be  sold  and 
paid  for,  was  not  within  the  statute,  as  the 
contingency  might  happen  at  anv  time. 
Bartlett  v.  Mystic  River  R.  Corp.  161  " ' 
433.  24  N.  £.  780. 
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"The  meftning  of  the  terms  of  a  contract, 
it  need  not  be  said,  is  to  be  ascertained  by 
interpreting  them  in  the  light  of  the  sub- 
ject-matter to  which  they  relate.  They  may 
mean  one  thing  whem  used  in  reference  to 
one  subject,  or  by  parties  in  one  situation, 
and  another  thing  when  used  under  other 
circumstances  in  regard  to  another  subject, 
and  the  true  construction  in  each  instance 
will  be  that  which  applies  the  contract  to 
the  res  about  which  the  parties  were  dealing, 
and  reproduces  the  intent  which  they  them- 
selves have  expressed  in  it.  A  description  of 
the  nature  and  extent  of  the  work  stipu- 
lated to  be  done,  in  the  absence  of  express 
provision  on  the  subject,  may  be  an  indis- 
pensable element  in  determining  whether  the 
work  was,  by  the  contract,  to  be  done  in  a 


year,  or  whether  the  contract  was  one  not 
to  be  performed  in  that  time.  It  may  show 
performance  impossible  in  that  period,  or  so 
impracticable  as  to  be  plainly  beyond  the 
scope  and  intent  of  the  agreement  as  ex- 
pressed in  the  language  used.  The  duty  of 
the  defendant  to  deliver  the  granite  'at  such 
times  and  in  such  quantities  as  might  from 
time  to  time  be  ordered,'  as  was  said  in  the 
ruling,  did  not  require  of  him  immediate 
performance,  upon  demand,  of  the  whole 
contract.  Time  must  be  allowed  to  execute 
the  works,  and  the  limitations  upon  the 
right  of  demand,  which  necessarily  result 
from  that  fact,  must  apply.  .  .  .  Not- 
withstanding dicta  and  some  decisions,  es- 
pecially among  the  earlier  eases,  which  tend 
to   siutain   the   position   assumed   for   the 


The  case  of  Frary  t.  Sterling,  09  Mass. 
461,  was  distinguished  in  Bartlett  t.  Mys- 
tic Biver  R.  Corp.  supra,  as  there  it  was 
held  that  the  promise  to  pay,  according  to 
the  only  reasonable  construction  of  its 
terms,  could  not  be  performed  within  a  year. 

In  Blair  Town  Lot  &  Land  Co.  v.  Walker, 
39  Iowa,  406,  a  contract  for  commissions  in 
platting  and  selling  lots  was  held  not  to  be 
within  the  statute.  It  was  held  that,  to  be 
within  the  statute,  the  contract  must  show 
from  the  nature  of  its  subject-matter,  by 
its  express  terms,  or  by  its  necessary  im- 
plication, that  its  performance  within  the 
year  is  forbidden;  it  must  show  that  it  is 
not  to  be  performed.  The  court  said:  "It 
win  be  observed  that  the  statute  is  negative 
in  its  language, — any  contract  that  is  not 
to  be  performed  within  one  year  from  the 
making  thereof.  It  is  not  sufficient,  to 
bring  a  case  within  the  statute,  that  the 
parties  did  not  contemplate  the  perform- 
ance within  a  year;  but  there  must  be  a 
negation  of  the  right  to  perform  it  within 
the  year.  This  negation  of  the  right  to 
perform  within  the  year  may  be  shown  by 
an  express  .■stipulation  in  the  contract  that 
it  shall  not  be  performed  within  that  time; 
by  an  express  stipulation  to  be  occupied 
more  than  that  time  in  the  performance; 
by  a  contract  the  terms  of  which  cannot, 
per  possibility,  be  performed  within  the 
>'ear;  by  a  contract  the  terms  of  which 
show,  though  not  in  express  language,  that 
the  party  has  no  right  to  perform  it  within 
the  year.  Unless  the  contract  comes  within 
one  of  these  classes,  it  is  not  within  the 
statute." 

And  an  agreement  by  the  owner  of  land 
with  another  that  the  latter  should  look 
after  the  land  and  pay  the  taxes  thereon  for 
the  use  of  the  land,  is  not  within  the  stat- 
ute, as  the  owner  could  re-enter  at  any  time, 
and  there  was  no  agreement  to  lease  the 
land  for  a  longer  time  than  one  year.  New 
York  4  T.  Land  Co.  v.  Dooley,  33  Tex.  Civ. 
App.  636,  77  S.  W.  1030. 

In  Roberts  t.  Summit  Park  Co.  72  Hun, 
468,  25  N,  Y.  Supp.  297,  a  contract  in  Oc- 
tober, 1S91,  giving  an  exclusive  a-jency  in 
the  selling  of  loto  in  a  mibdivision  until 
16  L.RA.(N.S.) 


January,  1893,  was  held  not  to  be  within 
the  statute.  This  was  on  the  ground  that 
only  contracts  which,  either  by  express  pro- 
vision are  not  to  be,  or  by  necessary  im- 
plication are  not  intended  to  be,  performed 
within  a  year,  are  required  to  be  in  writing. 
The  eourt  said:  "It  is  very  clear  that  no 
such  intention  was  entertained  by  the  par- 
ties to  the  contract  in  this  ease;  but,  on 
the  contrary,  that  while,  by  the  terms  of 
this  contract,  performance  mi^ht  be  extend- 
ed over  a  period  of  nearly  fifteen  months, 
yet  that  complete  performance  within  any 
shorter  period  was  consistent  with  all  the 
provisions  of  the  contract." 

But  a  parol  contract  that  plaintiff  was  to 
transact  deceased's  business  during  the  lat- 
ter's  lifetime  for  a  compensation  to  be  re- 
ceived by  him  of  one  eighth  of  the  net  in- 
come yearly,  as  well  in  the  increased  value 
of  his  real  estate  as  his  personal  estate,  etc., 
the  real  estate  to  be  valued  yearly  and  the 
increase  in  value  to  be  counted  as  income, 
was  held  to  be  within  the  statute,  and,  by 
its  terms,  was  not  to  be  performed  within 
one  year.  It  was  also  held  void  as  a  con- 
tract concerning  real  estate,  and  not  to  be 
performed  within  a  year.  Vose  v.  Strong, 
45  111.  App.  98. 

And  a  contract  that  plaintiff  was  to  open 
a  subscription  office  for  defendant's  com- 
mercial agency,  and  solicit  subscriptions; 
and  that  plaintiff  should  have  the  annual 
profits  subject  to  $150  annual  payment,  un- 
til these  should  exceed  $2,500  per  year,— 
was  held  to  be  within  the  statute,  in  Cowles 
V.  Warner,  22  Minn.  449.  The  evidence 
showed  that  it  was  completed  June  6,  and 
was  to  continue  in  force  at  least  one  full 
year  from  July  1,  and  could  not  be  com- 
pleted within  one  year.  The  court  said. 
"In  other  words,  if  the  contract  was  an 
entirety,  and  was  necessarily  to  continue 
in  force  for  a  period  of  time  extending  be- 
yond the  prescribed  year,  so  that  its  obliga- 
tions could  not  be  performed  within  that 
year,  then  it  was  void  under  the  statute. 
If,  however,  beginning  within  the  year,  it 
was  to  continue  in  force  for  an  indefinite 
period  of  time,  with  the  right  to  either 
party  to  terminate  it  at  any  moment  before 
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plaintiffs,  we  regard  the  rule  of  law  as  es- 
tablished in  this  state  by  the  opinions  in 
Herrin  v.  Butters,  20  Me.  119,  and  Heame 
T.  Chadbourne,  65  Me.  302,  in  conformity 
with  the  rulings  which  were  made  at  the 
trial." 

What  was  in  the  contemplation  of  the  par- 
ties in  the  case  at  bar?  What  was  under- 
stood by  them  as  a  matter  of  contract  re- 
specting the  time  within  which  the  work  of 
cutting  all  the  stave  wood  on  the  3S0  acres 
of  timber  land  was  to  be  completed?  As 
already  seen,  it  was  not  in  the  controversy 
that  the  plaintiff  was  to  cut  the  whole  lot, 
except  that  100  acres,  which  had  already  been 
cut  over,  and  that  it  was  to  be  cut  only  as 
fast  as  the  defendant  needed  it  for  use 
in  his  mill.    Before  the  agreement  was  con- 


cluded, the  plaintiff  went  upon  the  lot  and 
gave  the  defendant  a  "sample"  of  what  ht 
would  do,  by  cutting  for  a  week  or  more 
within  a  quarter  of  a  mile  frtxn  the  milL 
He  was  a  contractor  of  twenty  years'  ex- 
perience, and  substantially  all  of  that  time 
he  had  been  engaged  in  the  business  of  cut- 
ting logs  and  wood.  Not  only  had  the  de- 
fendant explained  to  him  in  Massachusetts 
the  nature  and  extent  of  Jhe  work,  and 
how  fast  he  desired  to  have  it  cut,  but,  be- 
fore closing  the  trade,  the  plaintiff  entered 
upon  the  work,  noted  the  situation  and  cir- 
cumstances and  the  capacity  of  the  mill, 
and  as  a  practical  man  must  have  made 
some  estimate  of  the  time  required  to  com- 
plete the  work.  He  admits  in  his  testimony 
that  he  had  "made  up  his  mind  to  live  here 


the  expiration  of  such  year;  and  its  obliga- 
tions were  of  such  a  character  that  they 
could  all  be  performed  within  that  period, 
without  contravening  any  of  its  terms, — 
then  it  was  without  the  statute,  and  was  a 
\'alid  and  binding  contract." 

In  Fallon  v.  Chronicle  Pub.  Co.  1  Mac- 
Artli.  485,  it  was  claimed  that  plaintiff  had 
a  conti-act  for  the  exclusive  right  to  sell 
and  deliver  newspapers  and  solicit  subscrip- 
tions, to  continue  as  long  as  plaintiff  faith- 
fully performed  his  part.  The  newspaper 
sold  out  to  a  publishing  company,  which  re- 
newed and  then  repudiated  the  contract.  It 
was  held  that  the  contract  came  within  the 
statute  of  frauds  requiring  contracts  not 
to  be  performed  within  «,  year  to  be  in  writ- 
ing. No  discussion  of  the  contract  appears. 
Sec  Snyder  v.  Wolford,  33  Minn.  176,  63 
Am.  Rep.  22,  22  N.  W.  254,  supra,  IV. 

o.  Professional  work. 

Contracts  that  may  be  performed  within 
a  year  are  not  within  the  statute.  So  with 
contracts  bused  on  a  contingency  thatmi^ht 
happen  within  that  time.  But,  where  the 
contract  shows  that  it  is  impracticable  to 
complete  the  same  within  one  year,  the 
statute  will  apply. 

In  McPherson  v.  Cox,  96  U.  S.  404,  24 
L.  ed  746,  Reversing  MacArth.  &  M.  23,  the 
statute  of  frauds  was  held  to  apply  only  to 
contracts  which,  by  their  terras,  were  not 
to  be  performed  in  a  year;  and  was  held 
not  to  apply  because  they  may  not  be  per- 
formed within  a  year;  that,  in  order  to 
make  a  parol  contract  void,  it  must  be  ap- 
parent that  it  was  the  understanding  of  the 
parties  that  it  was  not  to  be  performed 
within  a  year  from  the  time  it  was  made. 
This  was  a  contract  for  legal  services;  and 
there  was  nothing  to  show  that  it  was  not, 
or  could  not  have  been,  fully  performed 
within  th^  year. 

And  a  contract  to  write  and  furnish  a 
.Tustices'  Guide,  for  publication  by  the  de- 
fendants, to  be  completed  within  a  year, 
was  held  not  to  be  within  the  statute  of 
frauds,  in  Donovan  v.  Richmond,  61  Mich. 
467.  28  K.  W.  516.  It  was  ako  held  that 
15  L.R.A.(N.S.) 


extensions  from  time  to  time  by  parol  for 
periods  less  than  one  year  would  not  be 
affected  by  the  statute. 

A  contract  in  October,  to  teach  for  the 
year  ending  October  1st  of  the  next  year, 
"and  for  a  further  year,  at  the  same  salary. 
to  commence  on  the  last-mentioned  day"  if 
no  notice  to  cease  was  given  two  wrecks 
prior  to  that  date,  was  held  not  to  be  with- 
in the  statute,  in  Smith  v.  Conlin,  19  Hun, 
234.  The  court  said  that  the  statute  "makes 
a  contract  by  parol  void  only  when,  by  its 
terms,  it  cannot  be  performed  within  one 
year  frran  the  making." 

On  dissolution  of  a  law  partnership,  aa 
agreement  by  one  member  that  he  wonld 
wind  up  the  business  and  pay  to  plaintiff 
his  share  of  the  fees  was  held  not  to  be 
within  the  statute;  and  the  court  held  that 
there  was  nothing  in  the  point  "that,  as 
the  business  was  not  expected  to  be  all 
wound  up  within  a  year,  the  agreement 
was  within  the  statute  of  frauds."  Osment 
V.  McElrath,  68  Cal.  466,  68  Am.  Bep.  17, 
9  Pac.  731. 

An  employment  of  a  physician  for  a  lum- 
ber camp,  "who  will  stay  with  us  until  we 
are  out,  as  we  will  only  be  here  two  years," 
was  held  not  to  be  within  the  statute,  in 
Lennard  v.  Texarkana  Lumber  Co.  (Tex. 
Civ.  App.)  94  S.  W.  383.  The  court  said: 
"Though  not  pointing  out  the  exact  charac- 
ter of  the  contingency,  in  that  'out'  of  what 
is  not  expressed,  yet,  the  language,  'until 
we  are  out,'  clearly  implies  tlut  defendant 
would  get  out  of  something,  probably  out  of 
business,  or  out  of  such  timber  as  it  sawed 
at  its  mill,  which  would  terminate  its  con- 
tract of  employment  with  plaintiff,  and  work 
its  complete  performance.  Furthermore, 
the  concluding  part  of  the  sentence,  'as  w« 
will  only  be  here  about  two  years,'  shows 
that  the  contract  of  employment  was  for  an 
uncertain  or  indefinite  period  of  time,  and, 
although  it  may  also  indicate  that  the  par> 
ties  contemplated  or  expected  its  perform- 
ance would  extend  beyond  a  year,  still,  in- 
asmuch as  it  was  capable  of  complete  per- 
formance within  a  year,  the  statute  doe* 
not  apply." 

An  agreement  made  by  two  escaped   la- 
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for  a  year  or  two,  perhaps  more."  In  an- 
swer to  an  inquiry  by  the  court,  he  says 
he  "could  finish  the  lot  in  a  year  and  a 
half,  if  it  was  necessary,  or  a  year,  for  that 
matter."  If  he  had  been  permitted  by  the 
defendant  to  strip  the  lot,  in  Tiolation  of 
the  agreement  to  cut  only  as  fast  as  the 
wood  was  needed  for  use  at  the  mill,  it  is 
probably  true  that  he  could  have  finished 
the  work  in  a  single  year  by  employing  a 
sutlloient  crew;  but  the  contract  did  not 
allow  him  to  do  this,  and  that  he  so  under- 
stood it  is  evident  from  his  conduct  in  sus- 
pending operations  during  July  and  August, 
at  the  request  of  the  defendant,  and  resum- 
ing the  work  September  Ist,  when  the  de- 
fendant was  ready  to  start  the  mill. 

Four  experienced  lumbermen,  two  of  them 


entirely  disinterested  witnesses,  testify  that 
with  a  mill  of  the  capacity  of  the  defendant's, 
operated  as  it  ordinarily  was  by  the  defend- 
ant, at  least  three  years,  and  probably  four 
years,  would  be  required  to  complete  the 
work;  and  this  testimony  i»  confirmed  by  a 
mathematical  calculation  based  upon  undis- 
puted facts.  The  capacity  of  the  mill  wan 
3Vi  cords  per  day.  Of  the  350  acres  of  tim- 
ber land,  about  100  acres  had  been  cut  over 
before  the  plaintiff  went  there.  The  plain- 
tiff estimated  that  there  were  35  cords  to 
the  acre  where  he  began  to  cut,  and,  at  this 
rate,  250  acres  would  yield  more  than  8,000 
cords.  But  the  minimum  of  all  the  esti- 
mates was  2,400  cords,  and  upon  this  basis 
it  would  require  between  three  and  four 
years  for  this  mill  to  saw  it,  as  it  was  ordi- 


dian  captives  to  prepare  jointly  a  history 
of  the  captivity  and  publish  it  for  joint 
profit  was  held  not  to  be  within  the  stat- 
ute, where  it  was  alleged  to  be  capable  ol 
performance  in  one  year,  and  was  to  be  per- 
formed as  speedily  as  possible.  Larimer  v. 
Kelley,  10  Kan.  299.  In  this  case  one  of 
t)ic  parties  secured  the  manuscript,  and  pub- 
lished the  work  on  her  own  account. 

A  contract  for  designs  for  trademarks, 
giving  an  option  to  the  other  party,  pro- 
vided he  should  elect  to  give  orders,  to  di- 
vide the  deliveries  in  two  annual  instal- 
ments, or  have  the  work  distributed  during 
the  two  years  as  he  might  order,  was  held 
not  to  be  v/ithin  the  statute  of  frauds,  for, 
in  order  that  an  oral  contract  may  be  held 
void,  it  must  appear  that  it  was  the  un- 
derstanding of  the  parties  that  it  was  not 
to  be  performed  within  one  year.  American 
Fine  Art  Co.  v.  Simon,  72  C.  C.  A.  45,  140 
Fed.  529. 

The  employment  of  a  city  engineer,  to 
have  additional  compensation  of  1  per  cent 
on  certain  contracts,  was  held  not  to  be 
witliin  the  statute,  as  it  might  have  been 
fully  performed  within  the  year.  Decatur 
v.  McKean,  167  Ind.  249,  78  N.  E.  982. 

And  a  promise  to  pay  a  minister  $2  per 
year  for  his  services  as  minister  was  held 
not  to  be  within  the  statute,  as  the  services 
were  to  commence  immediately.  Moore  v. 
Fox,  10  Johns.  244,  6  Am.  Dec.  338.  The 
court  said:  "It  was  to  be  performed  ac- 
cording and  in  proportion  to  the  service 
rendered,  and  the  rendering  of  service  was  to 
commence  immediately;  and,  as  the  defend- 
ant had  for  several  years  paid  half-yearly, 
the  jury  had  a  right  to  presume  that  the 
promise  was  to  pay  half-yearly.  To  bring 
the  case  within  the  statute  of  frauds,  there 
must  be  an  express  and  .specific  agreement 
not  to  be  performed  within  the  space  of  a 
year;  and,  if  the  thing  may  be  performed 
within  the  year,  it  is  not  within  the  act." 

But  a  promise  by  the  incumbent  curate 
that,  on  the  appointment  of  plaintiff  as 
stipendiary  curate,  he  would  secure  for  plain- 
tiff annually  a  bounty  granted  by  a  society 
for  the  employment  of  additional  curates, 
was  held  to  be  within  the  statute,  as  it  was 
16  L.R.A.(N.S.) 


not  to  be  performed  within  a  year.  Roberts 
y.  Tucker,  3  Exch.  632.  In'  this  case,  as 
part  of  the  contract,  the  incumbent  curate 
promised  to  take  all  measures  necessary  to 
secure  the  annual  grants  by  renewing  the 
application  for  plaintiff  "in  each  and  every 
year."  It  was  required  to  obtain  the  grant 
that  he  renew  the  application  each  year. 

And  a  contract  of  subscription  for  pic- 
tures of  Shakespeare's  plays,  to  be  published 
annually,  and,  from  the  nature  of  the  work, 
to  require  many  years  to  complete  them, 
was  held  to  be  within  the  statute.  Boydell 
V.  Drumraond,  2  Campb.  157,  11  East,  142. 
Bayley,  J.,  held  that  it  was  the  understand- 
ing of  the  parties  that  the  contract  was 
not  to  be  performed  within  a  year,  and,  if 
the  work  could  have  been  completed  within 
a  year,  the  subscribers  could  not  have  been 
compelled  to  take  and  pay  for  it  immedi- 
ately. Ellenborough,  Ch.  J.,  held  that  the 
whole  scope  of  the  undertaking  showed  that 
it  was  not  to  be  performed  within  a  year. 
Grose,  J.,  held  that,  from  the  scope  of  the 
work  and  prospectus,  it  was  impossible  to 
say  that  the  parties  contemplated  that  the 
work  was  to  be  performed  within  a  year. 

See  Kley  v.  Positive  Grovernment  Secur. 
Life  Assur.  Co.  L.  E.  1  Exch.  Div.  20.  in- 
fra VII.,  e;  Jilson  v.  Gilbert,  26  Wis.  637, 
7  Am.  Rep.  100,  infra,  VII.,  f. 

d.  On  releasing  damage  claims. 

A  settlement  of  a  damage  suit,  and  an 
agreement  to  employ  plaintiff  "as  engineer 
so  long  as  he  desired  to  be  so  employed," 
were  held  not  to  be  within  the  statute. 
But  it  was  held  that  the  engineer  should 
have  fixed  the  period  that  he  desired  to 
serve  when  he  demanded  employment,  and, 
if  he  had  done  so,  this  would  have  com- 
|>leted  the  contract  and  made  it  certain  as  to 
terms,  and  the  exercise  of  the  option  woulil 
have  justified  damages  for  breach.  East 
Line  &  R.  River  R.  Co.  v.  Scott,  72  Tex. 
70,  13  Am.  St.  Rep.  758,  10  S.  W.  99. 

A  promise  of  employment  during  disa- 
bility as  a  settlement  of  a  damage  suit  for 
personal  'injuries  was  held  not  to  be  withiM 
the  statute,  in  East  Tennessee,  V.  &  O.  R. 
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narily  operated.  During  the  time  the  plain- 
tiff was  cutting  in  1904,  it  is  not  in  contro- 
versy that  be  cut  at  the  rate  of  less  than 
1,000  cords  a  year,  and  the  plaintiff  was  sat- 
isfied with  the  progress  of  the  work.  Such 
was  tlie  practical  interpretation  placed  up- 
on  the  contract,  during  the  execution  of  it, 
by  the  plaintiff  himself. 

Considering,  then,  the  terms  and  sabject- 
matter  of  the  contract,  the  nature  and  ex- 
tent of  the  work  to  be  done,  and  the  knowl- 
edge of  the  parties  respecting  the  capacity 
of  th^  mill,  and  all  the  circumstances  gov- 
erning the  progress  of  the  work,  the  eoncla- 
aion  is  irresistible  that  it  was  not  con- 
templated or  understood  by  the  parties  that 


the  contract  was  to  be  performed  within  one 
year  from  the  making  of  it,  and  that  no  oth- 
er reasonable  inference  can  be  drawn  from 
the  testimony. 

Nor  would  the  death  of  the  plaintiff  with- 
in the  year  have  taken  the  contract  out  of 
the  operation  of  the  statute  of  frauds,  for 
the  reason  that  in  such  an  event  the  con- 
tract would  not  have  been  fully  performed. 

It  is,  aooordingly,  the  opinion  of  the  oourt 
that  the  action  is  not  maintainable  npon 
the  evidence,  and  that  a  verdict  for  the  de- 
fendant should  have  been  ordered  t^  the 
court. 

Exceptions  sustained. 


Co.  V.  Staub,  7  Lea,  400.  This  contract 
might  be  fully  completed  witiiin  one  year, 
as  it  would  terminate  when  disabilities 
ceased  or  death  occurred. 

And  a  contract  of  permanent  employment 
by  a  railroad  company  as  long  as  the  serv- 
ices were  satisfactory,  in  consideration  of 
a  release  from  damages  for  personal  in- 
jury, was  held  to  be  one  not  required  to  be 
in  writing,  as  it  might  have  been  performed 
within  a  year.  Sax  v.  Detroit,  G.  H.  &  M. 
R.  Co.  125  Mich.  262,  84  Am.  St.  Rep.  672, 
84  N.  W.  314. 

A  contract  of  employment  for  as  long  as 
plaintiff  should  properly  do  his  work,  in 
consideration  of  a  release  of  a  claim  for 
damages,  was  held  not  to  be  within  the 
statute,  in  Harrington  v.  Kansas  City  Ca- 
ble R.  Co.  60  Mo.  App.  223. 

And  a  contract  to  give  employment  as 
long  as  the  works  were  kept  running,  or 
until  plaintiff  saw  fit  to  quit,  in  consider- 
ation of  a  release  of  s  claim  for  damages, 
was  held  not  to  be  within  the  statute,  as 
the  contract  might  be  performed  within  a 
year.  Carter  White  Lead  Co.  t.  Kinlin,  47 
Neb.  409,  66  N.  W.  636. 

An  agreement  by  an  electric  light  com- 
pany to  give  plaintiff  steady  work  if  he 
would  sign  a  release  for  damajifes  received 
by  a  personal  injury,  is  valid  for  one  year 
at  least.  Hobbs  v.  Brush  Electric  Light 
Co.  75  Mich.  550,  42  N.  W.  966. 

In  Yellow  Poplar  Lumber  Co.  v.  Rule, 
106  Ky.  466,  50  S.  W.  685,  a  contract  by  a 
sawmill  company  to  employ  plaintiff  so  long 
as  it  was  engaged  in  the  sawmill  business 
on  the  Ohio  river,  in  consideration  of  a  re- 
lease of  a  claim  for  personal  injurips,  was 
held  not  to  be  within  the  statute  of  frauds. 
It  was  also  held  that  plaintiff's  loss  of  time 
would  be  limited  to  one  year,  as  the  con- 
tract was  definite  and  capable  of  being  per- 
formed within  one  year. 

A  contract  by  a  company  with  a  former 
employee,  to  give  him  back  his  old  place 
and  retain  him  in  its  service  as  long  as  be 
did  faithful  and  honest  work,  was  held  not 
to  be  within  the  statute  of  frauds,  as  it 
might  be  performed  in  a  year,  in  Louis- 
ville ft  N.  R.  Co.  v.  OfTutt.  15  Kv.  L.  Rep. 
:mi,  99  Ky.  427,  60  Am.  St.  Rep.  467.  36 
16  LJl.A.(N.S.) 


S.  W.  181.     But  it  was  held  that  it  could 
be  terminated  at  any  time  by  either  party. 

e.  For  Ufe  of  employee. 

The  cases  do  not  agree  on  the  rule  that 
an  employment  for  life  is  based  on  the  con- 
tingent^ of  death  of  the  employed,  which 
might  happen  within  one  year.  The  Eng- 
lish cases  hold  that  such  contracts  are 
within  the  English  statutes. 

An  oral  contract  for  employment  during 
life  at  a  stipulated  wage  was  held  not  to 
be  within  the  statute  of  frauds,  as  it  was 
contingent  on  plaintiff's  life,  in  Boggs  t. 
Pacific  Steam  Laundry  Co.  86  Mo.  App. 
616.  It  was  said  that  the  statute  applies 
only  to  eontracts  the  time  of  whose  per- 
formance must  extend  beyond  one  year  from 
their  date. 

And  a  contract  of  employment  for  life  of 
plaintiff,  or  during  the  existence  of  the  de- 
fendant corporation,  was  sustained  in  Re- 
vere V.  Boston  Copper  Co.  15  Pick.  351. 
The  question  'of  statate  of  frauds  was  not 
discussed. 

But  in  Eley  v.  Positive  Government  Re- 
cur. Life  Assur.  Co.  supra,  articles  of  asso- 
ciation contained  a  clause  stating  that  a 
certain  person  should  be  the  solicitor  for 
the  company.  After  the  company  was 
formed  he  acted  as  solicitor  for  a  time,  and 
then  was  dropped.  It  was  held  that  no  con- 
tract had  been  made  by  the  company,  and, 
if  there  had  been,  it  would  have  to  he  in 
writing,  as  it  would  be  for  more  than  one 
year.  Amphlett,  B.,  said:  "It  seems  to  me 
that  the  parties  contemplated  that  the  con- 
tract should  continue  to  be  binding,  at 
least  as  a;tainst  the  company,  during  the 
whole  professional  life  of  the  plaintiff;  and 
the  circumstance  that  the  contract  might  be 
determined  within  the  year  by  the  death, 
or  retirement,  or  misconduct,  or  at  the  will, 
of  the  plaintiff,  would  not,  in  my  judgment, 
prevent  the  operation  of  the  statute." 

An  agreement  between  a  bookseller  and 
an  author,  by  which  the  latter  was  to  be 
paid  an  annuity  for  life  for  his  work  and 
manuscript,  was  held  to  be  within  the  stat- 
ute, in  Sweet  v.  Lee,  3  Mann,  ft  G.  462. 
This  was  an  action  to  recover  annuities 
paid.     The  court  held  that  they  were  paid 
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with  knowledge,  and  were  not  recoverable 
back ;  asd  no  discussion  is  bad  by  the  court, 
except  that  the  objection  by  the  defendant 
that  the  a^eement  was  not  to  be  performed 
in  one  year  was  sustained. 

/.  To  be  paid  for  at  Oeath  of  employer. 

The  rule  is  that  a  promise  to  pay  for 
work  and  labor,  payable  at  the  death  of  the 
promisor,  is  not  within  the  statute,  as  the 
contingency  of  death  may  occur  within  the 
year. 

An  agreement  by  a  son  to  work  and  labor 
on  a  farm  and  support  his  father  and  moth- 
er, in  consideration  of  receiving  their  prop- 
erty at  their  death,  was  held  not  to  be 
within  the  statute,  in  Hill  v.  Chambers,  30 
Mich.  422.  This  case  does  not  state  that 
it  was  determinable  on  a  contingency,  but 
that  personal  property  and  posseRsion  were 
delivered  to  plaintiff,  and  he  could  main- 
tain replevin  therefor. 

And  m  Sword  t.  Keith,  31  Mich.  247,  a 
promise  to  pay  out  of  the  estate  of  the 
promisor  at  his  death,  for  services  to  be 
performed  during  his  life,  was  held  not  to 
be  within  the  statute  because  at  the  time 
it  was  made  it  was  possible  to  be  performed 
within  a  year. 

And  a  parol  agi-eement  by  a  father  that, 
if  a  son  would  remain  and  take  care  of  his 
father  and  mother  until  their  death,  he 
could  have  the  farm,  was  held  not  to  be 
within  the  statute,  in  Thorp  v.  Stewart,  44 
Hun,  232. 

So,  an  agreement  to  convey  or  devise 
premises  in  consideration  of  the  support 
and  taking  care  of  the  promisor  during  life 
was  held  not  to  be  within  the  statute,  in 
Kenyon  v.  Youlen,  53  Hun,  591,  26  N.  Y. 
S.  R.  299,  6  N.  Y.  Supp.  784. 

In  Bayliss  v.  Pricture,  24  Wis.  651,  and 
Snyder  v.  Castor,  4  Yeates,  353,  a  contract 
to  pay  at  promisor's  death,  for  services  to 
be  rendered  up  to  that  time,  was  sustained. 
No  question  seems  to  have  been  made  as  to 
the  effect  of  the  statute  of  frauds. 

A  promise,  in  consideration  of  pers<mal 
services,  to  leave  support  for  plaintiff,  was 
held  not  to  be  within  the  statute,  in  Thomas 
V.  Armstrong,  86  Va.  323,  6  L.R.A.  529,  10 
S.  E.  6.  The  court  said:  "If,  by  its  terms, 
or  by  reasonable  construction,  a  contract 
not  in  writing  can  be  fully  performed  with- 
in a  year,  although  it  can  be  done  only  by 
the  occurrence  of  some  improbable  event, 
as  the  death  of  the  person  referred  to,  it  is 
not  within  the  statute;  so  if  it  can  be  per- 
formed on  one  side  within  the  year." 

A  contract  to  pay  for  work  and  services 
by  providing  for  the  compensation  for  the 
same  by  a  will  was  held  not  to  be  within 
the  statute  of  frauds,  in  Myles  v.  Myles,  6 
Bush,  237.  In  this  case  the  time  of  the 
1)orformanee  of  the  contract  might  have 
been  within  a  year. 

A  promise  to  cancel  a  note  by  will,  at 
death,  which  was  held  by  decedent,  paid  in 
l''gal  services  rendered  during  the  life  of 
the  promisor,  was  held  not  to  be  within  tlie 
15  L.R_A.(N.S.) 


statute.  Jilson  v.  Gilbert,  26  Wis.  637,  7 
Am.  Rep.  100. 

And  the  employment  of  a  servant  at  a 
certain  rate  of  wages  by  the  year,  with  a 
promise  to  provide  her  with  an  annuity  for 
life,  on  the  death  of  the  employer,  was  held 
not  to  be  within  the  statute  of  frauds,  pro- 
viding that  no  action  shall  be  brought  to 
charge  an  executor  upon  any  agreement 
that  is  not  to  be  performed  in  the  space 
of  one  year  from  the  making  thereof,  un- 
less the  agreement  or  memorandum  shall 
be  in  writing.  Fenton  v.  Emblers,  3  Burr. 
1279.  Denison,  J.,  said:  "A  contingency 
is  not  within  it,  nor  any  case  that  dependa 
upon  contingency." 

An  agreement  to  pay  for  work  and  labor 
at  the  death  of  the  employer  was  held  not 
to  be  within  the  statute,  in  Kent  v,  Kent. 
62  N.  Y.  S60,  20  Am.  Rep.  502.  The  court 
said:  "The  statute,  as  interpreted  by 
courts,  does  not  include  agreements  which 
may  or  may  not  be  performed  within  one 
year  from  the  making,  but  merely  those 
which,  within  their  terms,  and  consistent 
with  the  rights  of  the  parties,  cannot  be 
performed  within  that  time.  If  the  agree- 
ment may,  consistently  with  its  terms,  be 
entirely  performed  within  the  year,  al- 
though it  may  not  be  probable  or  expected 
that  it  will  be  performed  within  that  time, 
it  is  not  within  the  condemnation  of  the 
statute." 

A  promise  by  a  father  to  provide  by  will 
for  his  son  if  he  would  labor  on  the  farm 
during  the  father's  life,  was  held  not  to  be 
within  the  statute,  in  Quackenbush  v.  Ehle. 
6  Barb.  469. 

And  a  promise  to  pay  a  son  for  services 
by  providing  for  the  same  at  the  promisor's 
death  was  held  not  to  be  within  the  statute,, 
in  Updike  v.  Ten  Brceck,  32  N.  J.  L.  105. 

A  contract,  in  consideration  of  services, 
to  leave  plaintiff  all  the  property  owned 
by  the  parties  at  their  death,  was  held  not 
to  be  within  the  statute  of  frauds,  in  Thom- 
as V.  Peese,  21  Ky.  L.  Rep.  206,  61  8.  W. 
160. 

A  contract  for  personal  services  which 
might  be  terminated  by  death,  though  the 
contract  was  for  an  indefinite  time,  was 
held  not  to  be  within  the  statute  of  frauds, 
in  Pennsylvania  Co.  v.  Dolan,  6  Ind.  App. 
109,  51  Am.  St.  Rep.  289,  32  N.  E.  802. 

In  Riddle  v.  Backus,  38  Iowa,  81,  a  con- 
tract for  work  and  labor  to  be  performed 
and  paid  for  after  the  death  of  the  prom- 
isor was  held  not  to  be  within  the  statute 
of  frauds,  as  the  death  might  occur  within 
one  year. 

And  a  contract  which,  by  its  terms,  was  to 
be  performed  by  leaving  a  certain  estate 
in  consideration  of  services  in  the  house- 
hold, until  plaintilT  was  twenty-one  or  mar- 
ried, or  until  the  promisor  died,  was  held 
not  to  be  within  the  statute,  as  it  might 
have  been  i)erformed  within  a  year.  Frost 
V.  Tarr,  53  Ind.  390. 

An  agreement  to  leave  a  certain  sum  in 
a  will,  in  addition  to  usual  wages,  in  con- 
sideration of  the  employee  continuini;  to 
live  on  the  farm,  was  held  not  to  be  within 
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the  statute,  as  it  might  be  performed  with- 
in a  vear  by  death.  Bell  v.  Hewitt,  24  Ind. 
280.  " 

In  Patterson  v.  Patterson,  13  Johns.  379, 
it  was  held  that  an  action  could  not  be 
maintained  during  the  promisor's  lifetime 
on  an  agreement  to  provide  compensation 
in  a  will  for  labor  during  the  promisor's 
life;  but  it  was  said  that,  if  the  defendant 
failed  to  provide  in  his  will  compensation 
for  plaintiff,  an  action  eould  then  be  main- 
tained. 


Tin.  Contracts  to  support  for  life. 

Contracts  to  support  for  life  do  not  have 
to  be  in  writing,  for  they  are  based  on  the 
contingency  of  death,  which  may  happen 
within  a  year. 

So,  a  mutual  contract  between  brothers 
to  support  their  mother  during  her  life 
was  held  not  to  be  within  the  statute,  and 
each  was  liable  to  the  other  so  as  to  make 
the  contribution  equal.  Heath  v.  Heath, 
31  Wis.  223. 

And  an  agreement  to  keep,  maintain,  and 
clothe  a  person  during  life,  and  to  supply 
him  with  ^russ  for  two  sheep,  was  held  not 
to  be  within  the  statute,  as  there  was  a  con- 
tinfrency  on  which  the  performance  within 
the  year  depended.  Murphy  v.  O'SullIvan 
(O'SulIivan  v.  Murphy)   14  Week.  Rep.  407. 

In  Dresser  v.  Dresser,  35  Barb.  .573,  an 
agreement  to  support  a  person  during  life 
in  consideration  of  a  transfer  of  property 
was  held  not  to  be  within  the  statute.  It 
was  insisted  that  it  was  not  the  expectation 
of  the  parties  that  it  should  be  performed 
within  a  year.  Rut  the  court  said :  "I  do 
not  know  how  it  is  to  be  determined  what 
the  expectation  of  the  parties  was  in  this 
respect;  nor  do  I  know  that  this  consider- 
ation would  make  any  <di  (Terence  in  the 
construction  of  the  agreement.  It  was 
an  agreement  that  was  capable  of  per- 
formance within  the  year,  for  it  depended 
upon  the  contingencj-  of  the  plaintiff's  life, 
and  her  death  might  happen  within  the 
year."  In  Kent  v.  Kent.  62  N.  Y.  664,  20 
Am.  Rep.  502,  it  was  said  that  the  princi- 
ples of  this  ca.se  were  not  reversed  by  the 
court  of  appeals  in  26  How.  Pr.  600;  but 
the  case  went  down  for  retrial,  and  was 
retried  and  then  reversed  for  exclusion  of 
evidence  and  measure  of  damages. 

A  contract  to  support  and  provide  for  a 
brother  during  his  life,  in  consideration  of 
all  the  brother's  property,  was  held  not  to 
be  within  the  statute,  as  it  might  have  been 
fully  performed  within  a  year.  Rhodes  v. 
Rhodes,  3  Sandf.  Ch.  279. 

And  a  contract  by  the  grantee  of  a  wid- 
ow's dower  right,  in  consideration  thereof, 
to  Rup|H)rt  her  during  life,  was  held  not  to 
15  L.R.A.(N.S.) 


be  within  the  statute  of  frauds,  as  she  might 
have  died  within  a  year.  Whitley  v.  Whit- 
ley, 26  Ky.  L.  Rep.  134,  80  S.  W.  825. 

And  a  contract  by  the  putative  father  to 
support  the  child  until  able  to  support  her- 
self, or  until  death,  was  held  not  to  be  with- 
in the  statute  of  frauds,  as  this  contract 
might  have  been  fulfilled  within  a  year  by 
the  death  of  the  child.  Stowert  ▼.  HoUis, 
83  Ky.  544. 

In  Hutchinson  y.  Hutchinson,  46  Me. 
164,  a  parol  contract  to  support  one  during 
life  was  held  not  to  be  within  the  statute  of 
frauds,  for  he  might  die  within  the  year. 

So  of  a  contract  by  a  grantee  that  he 
would  support  the  grantor  for  life.  Harper 
V.  Harper,  57  Ind.  547. 

And  in  Dailey  v.  Cain,  II  Ky.  L.  Rep. 
936,  13  S.  W.  424,  a  contract  to  board  a 
person  for  life,  or  to  allow  him  to  retain 
property  until  he  was  reimbursed  from  the 
rents,  etc.,  was  held  not  to  be  within  the 
statute  of  frauds,  as  it  might  be  performed 
within  one  year. 

A  contract  to  clothe  and  board  a  man  as 
one  of  the  promisor's  family  during  the  life 
of  the  promisor,  and  to  pay  a  sum  there- 
after, was  held  in  Howard  v.  Burgen,  4 
Dana,  137,  not  to  be  within  the  statute,  as 
death  might  terminate  it  within  a  year. 

And  a  promise  to  support  a  free  woman 
of  color  during  life  was  held  not  to  be  one 
which  was  necessarily  not  to  be  performed 
within  a  year,  in  Bull  v.  McCrea,  8  B.  Mon. 
423.  But  in  this  case,  as  she  was  young  and 
active,  and  could  work,  a  verdict  of  $700 
was  set  aside  as  excessive,  and  a  former  ver- 
dict of  $75.  which  was  set  aside  by  the  trial 
court,  was  reinstated. 

A  contract  for  possession  of  land  in  con- 
sideration of  support  of  the  owner  and  his 
wife  for  their  lives  was  held  not  to  be  with- 
in the  statute,  as  it  depended  on  a  con- 
tingency which  might  happen  within  a  year. 
McCormick  v.  Drummett,  9  Neb.  384,  2  N. 
W.  729. 

And  an  oral  agreement  that,  in  consid- 
eration of  personal  services,  the  defendant 
would  support  and  maintain  plaintiflF  dur- 
ing her  life,  was  held  not  to  be  within  the 
statute,  because  contingent  on  tlie  plain- 
tiff's death,  in  Eiseman  v.  Schneider,  60 
N.  J.  L.  291,  87  Atl.  628. 

So  of  an  agreement  to  pay  the  board  of 
another  during  the  lifetime'  of  the  latter. 
McCabe  v.  Green,  18  App.  Div.  625,  46  N.  T. 
Supp.  723. 

So  of  an  agreement  by  a  son  to  support 
his  parents  during  their  lives.  Carr  v.  Mc- 
Carthy. 70  Mich.  258,  38  N.  W.  241. 

In  Chase  v.  Ilinklev.  126  Wis.  75,  2 
T>.R.A.(N.S.)  738.  110 "Am.  St.  Rep.  896, 
105  N.  W.  230,  distinguishing  cases  of  con- 
tracts to  render  continuous  service  termin- 
able upon  a  stipulated  contingency,  as  to 
support  another  for  the  remainder  of  hia 
natural  life,  it  was  said  that  "ordinary 
contracts  for  personal  services  are  not  af- 
fected by  that  rule,  according  to  the  great 
weight  of  authority,"  L  X. 
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STATE   OF  NORTH   DAKOTA  EX  REL. 
E.  F.  LADD 

V. 

DISTRICT  COtmT  FOR  CASS  COUNTY 
et  al. 

(—  N.  D.  — ,  116  N.  W.  678.) 

Food  —  acts  of  oommlssloner  —  validity. 

1.  The  legality  of  the  acts  of  the  pure- 
food  commiaaioner,  and  the  question  wheth- 

Headnotes  by  Spaujiito,  J. 


er  he  is  exceeding  the  powers  conferred 
upon  him  by  the  law  under  which  he  is  au- 
thorized to  act,  may  be  tested  in  an  action 
to  enjoin  him  from  the  commission  of  acts 
alleged  to  be  without  authority. 
Injunction  —  parties  —  multiplicity. 

2.  A  district  court  may  properly  enter- 
tain jurisdiction  of  an  action  brought  by 
parties  whose  property  is  about  to  be  de- 
stroyed by  the  pure-food  commissioner,  and 
who  will,  from  the  nature  of  their  business 
and  other  facts,  be  thereby  subjected  to  a 
multiplicity  of  suits,  to  enjoin  him  from 
unlawfully  proceeding. 


■Cose  yote.  ^  Iniunetion  againat  acts  of 
food  eommissioner  which  affect  tmle 
of  foods. 

This  note,  as  indicated  by  its  title,  eov- 
«r8  but  one  phase  of  the  law  pertaining  to 
the  restraining  by  injunction  of  public  of- 
ficers from  performing  acts  under  color  of 
■oflSce. 

It  was  held  in  Scully  t.  Bird,  209  U.  S. 
481,  62  L.  ed.  — ,  28  Sup.  Ct.  Rep.  697, 
that  an  action  in  the  Federal  court  to  en- 
join a  state  pure-food  commissioner  from 
doing  certain  acts  under  cover  of  his  of- 
'flce  is  not  a  suit  against  a  state,  within 
the  11th  Amendment  to  the  Federal  Con- 
stitution, where  such  acts  are  alleged  injuri- 
ously to  affect  the  reputation  and  sale  of 
corn  syrups  manufactured  by  the  complain- 
ant,— which  the  pure-food  commissioner 
claimed  did  not  comply  with  the  laws  of 
the  state, — ^where  the  complaint  alleges 
that  the  commissioner  and  his  inspectors, 
actuated  by  malice  and  ill-will,  and  acting 
in  bad  faith,  were  visiting  grocers,  mer- 
chants, and  dealers  in  such  syrups,  and  in- 
forming them  that,  by  selling  the  same, 
they  would  subject  themselves  to  criminal 
prosecutions;  and  that  it  was  and  had  been 
the  custom  of  the  commissioner  to  write  let- 
ters to  such  dealers  warning  them  that  the 
complainant's  syrup  was  illegally  labeled, 
andd  ireeting  them  to  return  to  the  com- 
plainant all  such  syrups  on  hand,  and  im- 
mediately to  notify  the  commissioner  as  to 
what  course  they  had  taken  in  relation 
thereto;  and  further  alleges  that  the  food 
commissioner  had  refused  to  institute  a 
criminal  proceeding  against  the  complainant 
to  determine  whether  such  syrup  complied 
with   the  pure-food  laws  of  the  state. 

A  food  and  dairy  commissioner  will  be  en- 
joined, at  the  suit  of  a  wholesaler  of  gro- 
ceries and  food  products,  from  enforcing  a 
statute  requiring  all  containers  of  prepared 
food  products  to  be  branded  with  the  true 
name  and  address  of  the  manufacturers, 
and  making  it  unlawful  to  expose  or  offer 
for  sale  any  articles  of  prepared  food  un- 
less so  branded,  as  such  statute  constitutes 
an  unreasonable  interference  with  interstate 
and  foreign  commej'ce.  Jewett  Bros.  &  Jew- 
ett  T.  Smail  (S.  D.)  105  N.  W.  738. 

But  it  was  held  in  Predigested  Food  Co. 
T.  McXeal,  1  Ohio  N.  P.  266,  that  a  pure- 
food  commissioner  would  not  be  enjoined— 
16  LJl.A.(N.S.) 


when  charged  with  acting  maliciously — 
from  prosecuting,  or  threatening  the  arrest 
and  prosecution,  under  a  valid  statute,  of 
all  persons  selling  a  so-called  predigested 
food  product  manufactured  by  the  plain- 
tiff; or  from  prosecuting  more  persons  for 
the  sale  thereof  than  the  plaintiff  could  de- 
fend (the  latter  having  assumed  the  de- 
fense of  all  prosecutions  of  its  customers) ; 
or  from  publishing  false  statements  as  to 
the  ingredients  of  such  food  products;  as 
a  state  officer  cannot  be  enjoined,  when  act- 
ing under  a  valid  statute,  on  the  ground 
that  his  acts  affect  the  property  rights  of, 
and  constitute  a  libel  upon,  the  business  of 
another.  The  court  said  that  the  plain- 
tiff's remedy,  under  the  facts  alleged,  must 
be  found  either  in  a  defense  in  the  criminal 
courts,  a  proceeding  for  the  impeachment 
of  the  officer,  an  indictment  against  him  in 
the  criminal  courts,  or  a  civil  action  for 
damages;  and,  if  such  remedies  are  not  am- 
ple for  the  plaintiff's  protection,  then  the 
damage  suffered  by  him  is  damnum  abaque 
injuria. 

And  it  was  held  in  Williams  ▼.  McNeal, 
7  Ohio  C.  C.  280,  that  a  state  dairy  and  food 
commissioner  will  not  be  enjoined  from  issu- 
ing and  publishing  a  circular  declaring  pub- 
licly to  all  citizens  and  merchants  through- 
out the  state  that  the  complainant's  vinegar 
is  manufactured  and  sold  in  violation  of  the 
pure- food  laws  of  the  state;  and  that  all 
persons  selling  and  dealing  therein  are  sub- 
ject to  punishment  therefor.  The  court  said 
it  is  eminently  proper  that  the  defendant 
should  advise  those  who  may  deal  in  this 
article  of  the  result  of  a  proper  test  of  the 
same,  or  of  the  admissions  of  the  manufac- 
turers that  it  is  such  vinegar  as  is  prohib- 
ited by  the  statute,  so  as  to  charge  them 
with  that  knowledge  which  the  statute 
makes  essential  to  its  violation;  and  how 
this  shall  be  done  must  be  left  largely  to 
the  discretion  of  the  commissioner. 

The  cases  of  Arbuckle  v.  Blackburn,  65 
L.R<A.  804,  51  C.  C.  A.  122,  113  Fed.  616, 
and  Pratt  Food  Co.  v.  Bird,  148  Mich.  631, 
118  Am.  St.  Rep.  601,  112  N.  W.  701,  are 
sufficiently  set  forth  in  the  opinion  to 
State  ex  bel.  Ladd  v.  District  Coubt. 

As  to  police  regulations  as  to  branding 
and  labeling  of  articles  of  commerce,  in- 
cluding food  stuffs,  see  note  to  Ex  parte 
Hayden,  1  L.R.A.(N.S.)   184. 
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Same  —  food  —  Illegal  acts  of  commis- 
sioner. 

3.  The  pure-food  commiBsioner  may  be  en- 
joined from  distributing  circulars  or  bulle- 
tins condemning  the  property  of  manufac- 
turers as  harmful  and  deceptive  to  the  pub- 
lic, when  the  acts  of  the  commissioner  are 
in  excess  of  the  power  or  authority  con- 
ferred upon  him  by  law,  and  would  cause 
irreparable  injury. 

Prohibition  —  Jurisdiction  —  doubt. 

4.  The  writ  of  prohibition  will  not  issue 
against  a  district  court  to  restrain  it  from 
further  proceedings  in  an  action  to  enjoin 
the  pure-food  commissioner,  when  the  issue 
in  that  court  is  the  legality  or  illegality  of 
the  acts  threatened  by  the  commissioner, 
and  the  record  leaves  this  question  in  doubt. 

(March  20,  1908.) 

A  PPLICATION  for  a  writ  of  prohibition 
ix  to  prevent  the  enjoining  of  acts  of  the 
state  food  commissioner.    Denied. 

The  facts  are  stated  in  the  opinion. 

Afessrs.  Barnett  &  Richardson,  En- 
gernd,  Holt,  &  Frame,  and  T.  F.  Mc- 
Cne,  Attorney  General,  for  relator. 

Messrs.  Ball,  Watson,  Tonng,  & 
Hardy,  for  defendants: 

The  application  for  the  writ  does  not 
present  a  case  which  authorizes  the  exercise 
of  original  jurisdiction. 

State  V.  Nelson  County,  1  N.  D.  88,  8 
L.R.A.  283,  26  Am.  St  Rep.  609,  45  N.  W. 
33. 

In  the  absence  of  a  shon.ag  of  an  appli- 
cation to  the  trial  court,  and  an  adverse 
ruling  upon  a  question  of  jurisdiction  or 
excess  of  jurisdiction,  the  supreme  court 
will  not  issue  or  entertain  an  application 
for  a  writ  of  prohibition. 

State  ex  rel.  Atty.  Gen.  v.  Gill,  137  Mo. 
681,  39  8.  W.  276;  Southern  P.  R,  Co.  v. 
Superior  Court,  69  Cal.  471;  Baughman  v. 
Superior  Court,  72  Cal.  572,  14  Pac.  207; 
People  ex  rel.  Endson  v.  Superior  Ct.  Judge, 
42  Mich.  239,  3  N.  W.  861,  913. 

Courts  of  equity  have  power  to  enjoin 
public  officers  who  are  proceeding  under  a 
claim  of  right,  and  are  about  to  impair 
property  rights,  or  cause  a  multiplicity  of 
suits  by  their  action. 

Smith  V.  Bangs,  16  III.  400;  Mohawk  & 
H.  R.  Co.  V.  Artcher,  6  Paige,  88;  Oakley 
T.  Williamsburgh,  0  Paige,  262;  Belknap  v. 
Belknap,  2  Johns.  Ch.  463,  7  Am.  Dec.  548; 
Schuster  v.  Metropolitan  Bd.  of  Health,  49 
Barb.  450;  Jewett  Bros.  &  Jewett  v.  Small 
(S.  D.)  105  N.  W.  738;  Sweet  v.  Hulbert, 
61  Barb.  312;  Rogers  v.  Barker,  31  Barb. 
447;  Minneapolis  Brewing  Co.  v.  McGilli- 
Tray,  104  Fed.  258;  American  School  v. 
Mc Annuity,  187  U.  S.  94.  47  L.  ed.  90,  23 
Sup.  Ct.  Rep.  33;  Mutual  L.  Ins.  Co.  v. 
Boyle,  82  Fed.  705;  Glover  v.  Flour  In- 
15  L.R.A.(N.S.) 


spectors,  48  Fed.  348 ;  McChord  ▼.  Louifnill* 
&  N.  R.  Co.  183  U.  S.  483,  46  L.  ed.  280.  li 
Sup.  Ct.  Rep.  165;  Smyth  v.  Ames,  \>V> 
V.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct.  Rep. 
418;  Tuchman  v.  Welch,  42  Fed.  548;  We-it- 
em  U.  Teleg.  Co.  v.  Myatt,  98  Fed.  335: 
Fitts  V.  McGhee,  172  U.  S.  616,  43  L.  ed. 
535,  19  Sup.  Ct.  Rep.  269. 

The  state  cannot  prohibit  the  sale,  by  a 
citizen,  of  a  wholesome  food  product. 

Schollenberger  v.  Pennsylvania,  171  V.  S. 
1,  43  L.  ed.  49,  18  Sup.  Ct.  Rep.  757;  Col- 
lins V.  New  Hampshire,  171  U.  S.  30.  49 
L.  ed.  60,  18  Sup.  Ct.  Rep.  768;  People  t. 
Biesecker,  169  N.  Y.  63,  67  L.R.A.  178,  8ft 
Am.  St.  Rep.  6S4,  61  N.  E.  990;  Dorsey  t. 
State,  38  Tex.  Crim.  Rep.  627,  40  L.R.A. 
201,  70  Am.  St.  Rep.  762,  44  S.  W.  514; 
Helena  ▼.  Dwyer,  64  Ark.  424,  39  L.R.A. 
266,  62  Am.  St.  Rep.  206,  42  S.  W.  1071; 
Chicago  V.  Netcher,  183  111.  104,  48  L.R.A. 
261,  76  Am.  St.  Rep.  93,  55  N.  E.  707: 
Tntt  V.  Chicago,  178  111.  260,  49  L.ILA.  657. 
60  Am.  St.  Rep.  3*1,  52  N.  E.  869:  Rc 
Jacobe,  98  N.  Y.  91,  6«  Am.  Rep.  636. 

Spaldinc,  J.,  delivered  the  opinion  of  the 
court: 

On  the  third  day  of  October,  1907,  cer- 
tain manufacturers  of  flour  whose  mills 
are  located  within  this  state  commenced  an 
action  against  Pure-Food  Commissioner  £. 
F.  Ladd  in  the  district  court  of  Cass  county 
for  the  purpose  of  enjoining  him  from  is- 
suing, or  causing  to  be  issued,  further  cir- 
culars or  bulletins  condemning  the  ilouis 
manufactured  by  the  plaintiiTs  in  that  ac- 
tion in  the  manner  described  in  their  com- 
plaint, and  particularly  the  flour  in  the 
manufttcture  of  which  the  process  known  as 
the  "Alsop  process"  was  employed,  and  from 
certifying  to  the  county  auditors  the  flours 
BO  manufactured  by  them  as  adulterated, 
and  from  seizing,  or  causing  to  be  seized, 
such  flours,  and  from  instituting,  or  causing 
to  be  instituted,  prosecutions  against  the 
plaintiiTs  therein  under  chapter  195,  p.  315, 
Laws  1907.  The  complaint  in  that  action,, 
among  other  things,  alleged  that  the  plain- 
tiffs therein  were  the  owners  of  and  ea- 
gaged  in  operating  flouring  mills  in  varions 
parts  of  the  state,  having  a  total  capaeitr 
of  6,060  barrels  of  flour  per  day,  and  that 
they  had  for  a  long  time  prior  to  the  com- 
mencement of  such  action  been  engaged  in 
such  business;  that,  for  the  purpose  of  con- 
ducting such  business,  they  had  installed 
expensive  plants  aggregating  in  value  many 
hundreds  of  thousands  of  dollars,  and  that 
they  manufactured  each^ear  more  than  30- 
per  cent  of  all  the  flour  manufactured  and 
vsfd  in  the  state.  That  complaint  further 
alleged  that  the  growing  of  wheat  was  the 
principal    agricultural    industry,    and    the 
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milling  of  the  same  the  principal  manufac- 
turing industry,  of  the  state,  and  that  the 
state  produced  more  wheat  and  more  flour 
than  could  be  consumed  by  its  people.  That 
the  wheat  producers  and  millers  must  and 
do  depend  upon  foreign  marlcets  for  the 
sale  of  their  product;  that,  by  reason  of 
this  fact,  they  were  forced  into  competition 
with  the  large  mills  of  other  states,  and, 
unless  able  to  manufacture  flour  under  the 
same  conditions  as  the  mills  of  other  states, 
they  -would  be  rendered  unable  to  sell  in 
competition  with  them;  that,  within  the 
past  few  years,  there  had  been  adopted  by 
the  millers  of  the  United  States,  Europe, 
and  elsewhere  a  process  for  aging  and  con- 
ditioning flour  at  the  time  of  its  manufac- 
ture known  as  the  "Alsop  process;"  that 
such  process  had  received  general  recogni- 
tion and  approval  in  all  of  the  several  states 
of  the  Union  and  in  foreign  countries,  and 
was  in  general  use  by  commercial  mills 
tliroughout  the  United  States,  and  by  said 
plaintiffs  in  their  respective  mills,  aa  well 
as  by  other  millers  of  the  state;  that  said 
process  was  used  in  the  manufacture  of 
about  80  per  cent  of  the  flour  manufactured 
within  the  state,  and  had  been  adopted  by 
plaintiffs  after  thorough  investigation,  from 
which  it  was  found  that  it  did  not  render 
the  flour  so  manufactured  harmful,  but,  on 
the  contrary,  that  it  improved  it;  and  that, 
as  a  result  of  such  investigation  and  the 
information  thereby  obtained,  the  plaintiffs 
had  installed  said  process  within  their  miU,8 
at  a  very  great  expense.  The  complaint 
contained' a  description  of  the  process  and 
an  allegation  that  nothing  was  used  therein 
other  than  a  flaming  discharge  of  electricity 
and  air,  which  matured  and  conditioned 
and  slightly  whitened  in  color  and  rendered 
more  marketable  the  flour  so  manufactured, 
and  made  it  more  acceptable  to  the  con- 
sumer, improved  its  bread-making  qualities, 
and  that  no  harmful  ingredients  were  add- 
ed, and  no  necessary  constituent  in  whole  or 
in  part  extracted,  and  that  the  flour  so 
manufactured  under  said  process  did  not 
deceive,  or  tend  to  deceive,  the  purchasing 
public  Such  complaint  also  shows  plain- 
tiffs' claims  as  to  the  beneflts  derived  by 
them  and  the  public  from  the  use  of  such 
process,  particularly  by  reason  of  the  saving 
made  in  storage  and  the  ability  of  the  mill- 
ers to  immediately  market  their  product, 
saving  to  them  and  to  the  public  the  ex- 
pense of  storage  during  the  period  other- 
wise required  for  aging  and  conditioning 
the  flour  manufactured  by  them.  The  act 
of  the  legislature  commonly  designated  as 
the  "pure-food  law,"  being  chapter  195,  p. 
315,  Laws  1907,  is  set  out  at  length  in  such 
complaint,  and  it  is  alleged  that  Professor 
E.  F.  Ladd  was  appointed  commissioner  and 
15  T..R.A.(N.S.) 


chemist  thereunder,  and  that,  since  about 
the  8th  day  of  March,  1907,  he  had  been 
exercising  the  authority  enjoined  upon  him 
as  such  commissioner  and  chemist  by  said 
act,  and  that,  pretending  and  assuming  to 
act  under  the  authority  of  the  act  of  the 
legislature  referred  to,  he  had  issued  and 
caused  to  be  circulated  through  the  mails 
a  circular  or.  bulletin  directed  against  the 
flour  manufactured  by  said  plaintiffs,  and 
had  caused  the  same  to  be  published  in  the 
newspapers  in  the  state,  such  bulletins  be- 
ing entitled  "Bleached  Flour  Warning,"  and 
bearing  date  September  10,  ,1907;  that  in 
said  bulletin  he  warned  the  manufacturers 
and  the  dealers  that,  after  October  I,  1907, 
the  sale  of  flour  described  therein  would  be 
in  violation  of  the  pure-food  law  of  the 
state,  and  condemned  the  flours  manufac- 
tured by  said  plaintiffs  in  the  manner  de- 
scribed. It  also  alleged  that,  assuming  to 
act  under  authority  of  the  act  of  the  leg- 
islature referred  to,  he  was  then  threaten- 
ing to  institute  criminal  prosecutions 
against  said  plaintiffs  and  others,  and  to 
cause  plaintiffs'  property  manufactured  un- 
der said  process  to  be  seized  and  destroyed, 
and  that  he  was  threatening  to,  and  would, 
under  the  assumed  authority  contained  lu 
{  9  of  said  act  (page  318),  certify  to  each 
of  the  county  auditors  of  the  state,  and 
cause  to  be  published  in  the  several  counties, 
a  statement  that  their  flours  were  adulter- 
ated, when,  in  fact,  such  flours  manufac- 
tured under  said  process  were  not  adulter- 
ated, and  were  not  within  the  condemna- 
tion of  said  act.  The  nature  of  their  busi- 
ness, and  the  great  value  of  this  process  to 
them  through  enabling  them  to  successfully 
c(Mnpete  with  other  mills,  was  shown.  It 
was  further  alleged  that,  if  prevented  from 
continuing  the  use  of  such  process,  they 
would  sustain  irreparable  injury,  and  that 
from  the  acts  threatened  to  be  performed 
by  said  Ladd,  as  aforesaid,  great  damage 
and  loss  would  be  sustained  by  said  plain- 
tiffs, and  that,  by  reason  thereof,  and  of  the 
seizures  threatened,  they  would  be  involved 
in  a  multiplicity  of  suits;  and  that  they 
were  possessed  of  no  adequate  remedy  at 
law.  It  was  then  alleged  that  the  flours 
manufactured  by  them  under  such  process 
were  not  within  the  condemnation  of  said 
act  of  the  legislature,  and  not  within  the 
description  contained  within  the  bulletins 
and  circulars  issued  and  threatened  to  be 
issued  by  said  Ladd;  and  that  the  provi- 
sions in  said  chapter  were  obnoxious  to  cer- 
tain articles  of  the  Constitution  of  the 
United  States  and  the  state  Constitution. 
The  district  court  of  Cass  county  issued  a 
temporary  restraining  order,  and  an  order 
to  show  cause  against  said  Ladd  why  such 
restraining  order  should  not  be  continued 
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pendente  lite.  Ladd  answered,  denying  gen- 
erally the  material  allegations  of  the  com- 
plaint, and  also  detailed  his  investigations 
of  the  subject  of  flour  treated  by  the  process 
described  and  his  conclusions  therefrom,  and 
averred  that  such  process  transmitted  to 
the  flour  deleterious  ingredients  which  werft 
poisonous  substances,  and  made  the  flour 
detrimental  to  the  health  of  the  consimiers, 
and  reduced  and  injuriously  affected  its 
quality  and  strength.  He  also  set  forth 
facts  tending  to  show  that  it  enabled  the 
millers  to  produce  a  flour  by  mixing  low- 
^rade  with  high-grade  flour,  in  appearance 
the  same  as  if  the  latter  had  only  been 
used,  and  other  facts  tending  to  show  the 
inferiority  of  the  flour  manufactured  under 
Ruch  process.  The  order  to  show  cause  was 
heard  by  the  district  court  November  16, 
1007,  when  the  defendant  in  that  action 
submitted  a  motion  to  the  court  for  the 
dissolution  of  the  temporary  restraining  or- 
der, and  the  dismissal  of  the  action  on  the 
ground  that  the  complaint  did  not  state  a 
cause  of  action,  and  did  not  state  facts  suf- 
ficient to  entitle  plaintifl's  to  any  equitable 
relief.  On  the  hearing  of  said  order  to  show 
cause,  the  aflidavit  of  FrofesRor  Ladd  was 
used  on  the  one  side,  and  the  affidavits  of 
the  millers  and  a  number  of  experts  and 
others  Upon  the  other  side,  and  the  court 
denied  the  motion  to  dissolve  said  restrain- 
ing order  and  dismiss  the  action,  and  con- 
tinued such  order  in  force  and  cfl'ect,  pend- 
ing the  final  determination  of  the  action. 
Rave  and  except  so  much  thereof  as  en- 
joined or  prohibited  said  Ladd,  in  his  ca- 
pacity as  a  private  citizen,  from  making 
criminal  complaints,  upon  his  own  informa- 
tion, against  persons  guilty  of  violating 
the  pure-food  law  of  the  state.  Thereupon 
said  Ladd  applied  to  this  court  for  the  issu- 
ance of  a  writ  of  prohibition  directed  to  the 
district  court  in  and  for  Cass  county  and  the 
judge  thereof,  commanding  and  directing 
said  court  and  judge  from  further  proceed- 
ing in  the  cause  mentioned,  and  to  dismiss 
said  action,  and  quash  the  injunctional  or- 
ders therein  made  and  entered.  Upon  such 
application,  this  court  issued  its  temporary 
writ;  and  we  are  now  called  upon  to  deter- 
mine whether  it  shall  be  made  permanent. 

We  deem  it  altogether  unnecessary  to  set 
out  the  affidavit  of  Professor  Ladd  in  sup- 
port of  his  application,  and  of  his  conten- 
tion that  the  process  used  by  the  millers 
referred  to  is  harmful  and  deceptive,  or  the 
numerous  and  lengthy  affidavits  of  the  ex- 
perts named,  submitted  on  behalf  of  the  de- 
fendants in  this  proceeding  to  the  contrary. 
Many  points  were  raised  by  both  the  relator 
and  the  defendants,  and  argued  in  this  court, 
which  we  shall  not  determine,  because,  from 
the  view  we  take  of  the  law  and  the  rights 
16  L.R.A.(N.8.) 


of  the  parties,  their  determination  is  uih 
necessary,  and  would  be  improper.  The- 
ground  which  underlies  the  relator's  demur- 
rer interposed  in  the  district  court,  and  his 
application  for  the  writ  in  this  court,  is 
that  the  courts  of  this  state  have  no  author- 
ity to  entertain  an  action  having  for  its 
purpose  the  enjoining  of  a  public  official 
while  executing,  or  claiming  to  execute,  a 
public  statute  for  the  public  benefit.  He 
construes  paragraph  4,  g  6631,  Rev.  Codes 
1905,  as  a  prohibition  upon  courts  from  en- 
tertaining suits  of  this  kind.  That  statute 
is  as  follows:  "An  injunction  cannot  be 
granted  .  .  .  (4)  to  prevent  the  execu- 
tion of  a  public  statute  by  officers  of  the 
law  for  the  public  benefit.  .  .  ."  We  do 
not  so  construe  this  provision  of  the  Code. 
Rather,  we  construe  it  to  mean  that,  when 
a  suit  is  tried  wherein  it  is  sought  to  en- 
'  join  an  officer  from  executing  a  statute,  he- 
I  shall  not  be  enjoined  when  found  to  be  reg- 
ularly and  lawfully  executing  the  statute 
for  the  public  benefit.  If  acting  in  excess 
of,  or  without,  authority,  he  is  not  execut- 
ing a  public  statute.  There  must  be  some 
method  to  protect  people  and  property 
against  the  unlawful  execution  of  statutes 
by  public  officials;  and  we  think  the  provi- 
sion referred  to  was  not  intended  to  pre- 
clude an  inquiry  on  the  part  of  courts  in  a 
suit  to  enjoin  as  to  the  legality  of  official 
acts.  The  contention  in  this  case  is  that  the- 
food  commissioner  has  misinterpreted  the 
law,  and  that  the  products  of  the  millcr» 
interested  do  not  come  within  the  condem- 
nation of  the  pure-food  law,  and  that,  in- 
stead of  the  district  court  exceeding  its  ju- 
risdiction. Professor  Ladd  is  the  party  who 
is  acting  in  excess  of  the  authority  con- 
ferred upon  him  by  the  statute.  It  is  the 
property  interests  of  the  millers  and  others 
that  are  at  stake  in  that  proceeding.  Their 
investments  in  plants  and  machinery  are 
very  great.  Their  investment  in  installing 
the  process  referred  to  amounts  to  many 
thousands  of  dollars,  and  it  is  clear  that,  if 
prevented  from  making  use  of  this  process, 
the  latter  investment  will  be  lost;  and  it  is 
alleged  that  in  that  case  they  will  be  unable 
to  sell  their  products  in  competition  with 
the  millers  of  this  state  or  other  countries, 
either  in  this  state  or  elsewhere;  and  it  is 
clearly  evident  that,  if  this  be  true,  no  com- 
jHitation  can  be  made  of  the  damages  which 
their  property  will  sustain.  Great  reliance 
is  placed  by  the  relator  upon  Arbuckle  t. 
Blackburn,  66  L.RJi.  864,  51  C.  C.  A.  122, 
113  Fed.  616,  but  we  do  not  consider  it  in 
point.  It  holds  that  the  Federal  court  can- 
not enjoin  a  food  commissioner  from  insti- 
tuting criminal  prosecutions  under  a  state 
statute;  and  the  opinion  seems  to  us  to 
contain  nothing  indicating  that  the  courts 
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■hoald  not  entertain  such  an  action  where 
the  contentions  of  the  parties  are  like  those 
in  the  case  at  bar.  That  court  says :  "We 
are  cited  to  cases  holding  that  equity  has 
jurisdiction  to  enjoin  acts  lilcely  to  be  de- 
structive of  property  rights,  although  the 
acts  complained  of  constitute  infractions  of 
the  criminal  law.  This  is  quite  a  different 
proposition  from  enjoining  criminal  pro- 
ceedings alleged  to  be  indirectly  destructive 
of  property  rights."  We  are  unable  to  con- 
clude that  that  case  is  an  authority  uncler 
the  facts  alleged  in  the  case  at  bar.  State 
ex  rel.  Dorgan  v.  Fisk,  16  N.  D.  219,  107 
N.  W.  191,  is  relied  upon  as  holding  that  an 
injunction  will  not  lie;  hut  it  does  not  es- 
tablish any  such  comprehensive  principle. 
This  court  found  in  that  case,  from  the  rec- 
ord, that  the  drainage  board  was  proceeding 
in  all  things  in  accordance  with  statutori- 
requirements,  and  acting  regularly  and 
within  its  exclusive  jurisdiction.  There  was 
no  claim  that  the  commissioners  did  not 
have  jurisdiction  to  establish  a  drain  and  do 
all  things  necessary  for  its  construction; 
and  it  was  held,  therefore,  that  the  dis- 
trict court  exceeded  its  jurisdiction  in  en- 
joining the  commission.  That  is  not  this 
ease  as  far  as  it  had  gone  when  brought 
here.  There  had  been  no  trial  and  no  find- 
ings on  the  part  of  the  district  court  as  to 
the  acts  of  the  food  commissioner,  and  no 
final  determination  whether  he  was  proceed- 
ing in  accordance  with  law  and  the  powers 
it  conferred  upon  him,  or  whether  he  was 
exceeding  his  lawful  powers  and  proceeding 
contrary  to  law;  and  we  cannot  presume 
that  the  district  court  will  permanently  en- 
join him  from  executing  the  statute  if  it  finds 
him  acting  in  accordance  with  its  provisions, 
and  that  the  products  of  the  millers  are 
within  its  terms.  If  the  plaintiifs  in  that 
case  have  asked  for  greater  relief  than  they 
are  entitled  to,  that  does  not  deprive  the 
district  court  of  jurisdiction  of  that  pro- 
ceeding. It  may  find  them  entitled  to  some 
of  the  relief  asked  for,  and  to  an  injunc- 
tion against  some  of  the  acts  complained  of, 
and  not  against  others.  Section  6631  is 
identical  with  a  section  of  the  California 
Code.  Courts  of  that  state  seem  not  to 
have  been  called  upon  to  pass  upon  this 
frequently,  but  we  find  in  Payne  v.  English, 
79  Gal.  540,  21  Pac.  952,  it  was  sought  to 
enjoin  the  state  harbor  commissioners  from 
taking  land  which  they  had  no  right  to  take, 
and  the  judgment  of  the  lower  court  in 
favor  of  the  commissioners  was  reversed  not- 
withstanding their  contention  that  this  sec- 
tion of  the  Code  inhibited  an  injunction. 
Nelson  v.  SUte  Bd.  of  Health,  108  Ky.  769, 
60  L.R.A.  383,  67  S.  W.  501,  is  directly  in 
point.  A  graduate  of  a  school  of  osteopathy 
(onght  to  enjoin  the  board  of  health  from 
molesting  him  in  his  profession  as  an  os- 
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teopath.  The  trial  court  dismissed  the  ac- 
tion, and  the  court  of  appeals  reversed  its 
judgment  and  directed  a  perpetual  injunc- 
tion restraining  the  board  from  interfering 
with  or  prosecuting  him  for  the  practice  of 
osteopathy,  basing  its  decision  on  the  ground 
that  the  practice  of  osteopathy  was  not  in- 
cluded within  the  terms  of  the  statute  mak- 
ing it  unlawful  for  any  person  to  practise 
medicine  without  a  certificate  from  the 
board  of  health.  In  Pratt  Food  Co.  v.  Bird, 
148  Mich.  631,  118  Am.  St.  Rep.  601,  112 
N.  W.  701.  it  is  held  that  equity  will  re- 
strain an  officer  from  unlawfully  placing  in 
the  hands  of  every  stock-food  dealer  in  the 
state  a  bulletin,  in  effect  threatening  them 
with  prosecution,  if  they  should  use  manu- 
facturer's products  sold  in  lawful  form. 
The  Supreme  Court  of  the  United  States,  in 
American  School  v.  McAnnuIty,  187  U.  S. 
94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep.  33,  passed 
upon  a  similar  question.  The  Federal  stat- 
ute authorizes  the  Postmaster  General,  upon 
evidence  satisfactory  to  him  that  any  per- 
son is  engaged  in  conducting  any  of  certain 
fraudulent  schemes  through  the  mails  by 
means  of  false  or  fraudulent  pretenses,  etc., 
to  instruct  the  postmasters  at  offices  at 
which  registered  letters  arrive  directed  to 
any  such  person  to  return  them,  stamped 
with  the  word  "fraudulent."  The  govern- 
ment demurred  to  the  complaint  of  the  par- 
ty whose  mail  had  been  so  returned,  on  the 
ground  that  it  did  not  state  a  ground  for 
equitable  relief,  or  show  any  reason  why 
an  injunction  should  be  granted.  The  trial 
court  sustained  the  demurrer,  but  its  judg- 
ment was  reversed  by  the  Supreme  Court 
notwithstanding  the  contention  of  the  gov- 
ernment that  the  Postmaster  General  could 
not  be  supervised  or  controlled  by  the  court 
in  the  exercise  of  his  discretion,  and  that 
the  finding  of  the  Postmaster  General  was 
an  act  involving  the  exercise  of  judgment 
or  discretion  on  his  part.  The  court  held 
that  the  fact  that  the  postoffice  is  a  part 
of  the  administrative  department  does  not 
necessarily  and  always  oust  courts  of  juris- 
diction to  grant  relief  to  the  party  ag- 
grieved by  any  action  by  the  head  or  the 
subordinate  officials  of  that  department, 
which  is  unauthorized  by  the  statute  under 
which  he  assumes  to  act,  and  that  "the  acts 
of  all  its  officers  must  be  justified  by  some 
law;  and,  in  case  an  official  violates  the  law 
to  the  injury  of  an  individual,  the  courts 
generally  have  jurisdiction  to  grant  relief." 
The  Supreme  Court  instructed  the  circuit 
court  to  grant  a  temporary  injunction,  and 
to  permit  the  government,  if  it  could,  to 
show  that  the  business  of  the  complainants 
as  in  fact  conducted  amounted  to  a  viola- 
tion of  the  statutes.  See  also  Smith  v. 
Bangs.  15  111.  400:  Belknap  v.  Belk- 
nap, 2  JcAiaa.  C^.  463,  7  Am.  Dec  648; 


Digitized  by 


Google 


SS6 


NORIU  DAKOTA  SUPBEME  CX)URT. 


Jak^ 


Mohawk  A  H.  R.  Co.  t.  Artcher,  6  Paige, 
83;  Rogers  t.  Barker,  31  Barb.  447;  Schus- 
ter T.  Metropolitan  Bd.  of  Health,  49  Barb. 
450;  Sweet  t.  Uulbert,  51  Barb.  312;  22 
Cyc.  Law  ft  Proc.  p.  881.  These  eases  es- 
tablish the  principle  that  a  court  of  chan- 
cery has  undoubted  jurisdiction  to  interfere 
by  injunction  in  a  case  where  public  ofBcials 
are  proceeding  illegally  and  improperly  un- 
der claim  of  right,  or  where  the  exercise  of 
such  jurisdiction  is  necessary  to  prevent  a 
multiplicity  of  suits,  or  irreparable  injury 
to  property.  5  Pom.  Eq.  Jur.  {  321,  states 
the  rule  to  be  that  a  p.ublic  official  may  be 
restrained  in  a  case  coming  \mder  the  rec- 
ognized head  of  equity  jurisprudence  from 
acting  illegally  to  the  injury  of  individuals, 
but  that  the  mere  fact  that  he  is  acting  il- 
legally is  not  sufficient  to  warrant  equita- 
ble interference.  There  must  be,  in  addi- 
tion, an  injury  to  the  property  rights  of  the 
party  applying  for  relief.  See  also  {  322. 
The  case  of  the  People  t.  Canal  Board,  65 
N.  Y.  390,  is  also  directly  in  point.  Most  of 
the  authorities  to  which  our  attention  has 
been  called,  denying  the  right  to  an  injunc- 
tion, go  to  the  ultimate  question  as  to  wheth- 
«r  the  injunction  should  be  granted,  and 
not  to  the  right  or  the  power  of  the  court 
to  hear  or  determine  an  action  to  enjoin 
an  officer.  Minneapolis  Brewing  Co.  v.  Mo- 
Gillivray  (C.  C.)  104  Fed.  258,  holds  that 
an  injunction  will  lie  to  prevent  the  de- 
struction of  property  and  the  ruin  of  busi- 
ness by  an  officer.  We  are  of  the  opinion 
that  an  action  instituted  in  the  district 
court  for  an  injunction  is  a  proper  action 
by  which  to  determine  whether  the  acts  of 
the  food  commissioner  are  in  accordance 
with,  or  in  violation  of,  law;  and  that  that 
court  has  power  and  jurisdiction  to  enter- 
tain such  an  action ;  and,  if  it  is  found  that 
that  official  is,  under  color  of  law,  proceed- 
ing in  an  unlawful  manner,  and  is  illegally 
condemning  the  products  of  the  millers  of 
the  state,  it  may  permanently  enjoin  him 
from  so  doing. 

It  follows  that  the  temporary  writ  issued 
by  this  court  must  be  vacated,  and  the  relat- 
or's application  denied. 

All  concur. 
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STATE  COUNCIL  JUNIOR  ORDER  OF 
UNITED  AMERICAN  MECHANICS  OF 
PENNSYLVANIA,  Appt., 

T. 

WILLIAM  S.  J.  EMERY  et  aL 
(219  Pa.  461,  68  Atl.  1023.) 

Benevolent     societies  —  revocation     of 

charter  —  benefit  fund. 

1.  A  benefit  fund  contributed  by  the  mem- 
16  L.RA.(M.S.). 


ben  of  a  subordinate  lodge  for  their  own 
use  belongs  to  them,  and  cannot,  upon  the 
revocation  of  its  charter,  be  taken  by  the 
parent  body  under  charter  provisions  whioh 
require  the  property  of  the  former  to  be 
turned  over  to  the  latter,  but  in  which  no 
mentionismadeof  money;  nor  under  a  stat- 
ute requiring  "moneys"  to  be  turned  o\'er, 
where  it  also  provides  that  such  funds  shall 
be  held  for  the  same  purposes  and  intents 
for  which  they  were  received  by  the  subordi- 
nate association, — especially  where  no  pro- 
vision is  made  for  the  collection  and  dis- 
bursement of  such  fund  by  the  parent  lx>d7. 
Same  —  Improper  dlsbnrsment. 

2.  Persons  who  did  not  receive  improperly 
disbursed  lodge  funds  are  not  accountable 
therefor,  under  a  statute  permitting  recov- 
ery only  from  those  who  have  received  the 
money. 

Same  —  proper  recipient. 

3.  A  benefit  fund  belonging  to  a  subordi- 
nate lodge,  and  distributed  in  good  faith  to 
those  entitled  to  receive  it  after  notice  of 
revocation  of  its  charter,  cannot  be  recov- 
ered by  the  parent  body  under  a  statute 
requiring  moneys  to  be  turned  over  to  it  in 
such  an  event,  where  the  act  also  provides 
that  the  funds  are  to  be  held  for  the  same 
purposes  and  intents  for  which  they  were 
received  by  the  subordinate  association. 

.  (Elkin,  J.,  dissents.) 

(January  6,  1008.) 


Oaae  Wote.  —  Right,  upon  dissolution  of 
benefit  asaocUUion,  or  local  branch 
thereof,  to  funds  voUintartly  accumu- 
lated by  the  branch,  to  be  expended 
solely  for  the  benefit  of  its  members. 

It  seems  to  be  a  general  rule  that  prop- 
erty belonging  to  a  subordinate  lodge  or  as- 
sociation does  not,  upon  revocation  of  the 
charter  of  such  organization  by  the  parent 
society,  become  the  property  of  the  latter; 
and  a  provision  to  that  effect,  made  by  the 
supreme  lodge  or  council,  is  void  as  a  con- 
fiscation, without  judicial  process,  of  prop- 
erty owned  by  the  subordinate  body.  Aus- 
tin V.  Searing,  16  N.  Y.  112,  69  Am.  Dec 
666;  Wicks  v.  Monihan,  130  N.  Y.  232,  14 
L.RA.  243,  29  N.  E.  139 ;  Wells  v.  Monihan, 
129  N.  Y.  161,  29  N.  E.  232. 

A  search  has  disclosed  but  two  cases  la 
which  the  question  under  discussion  has 
been  decided.  The  holding  in  these  cases  is 
in  accord  with  the  general  rule  above  stated, 
and  with  the  decision  in  Statb  Council  J. 
0.  U.  A.  M.  V.  Emebt. 

In  Detroit  Sav.  Bank  v.  Haines,  128  Mich. 
38,  87  N.  W.  66,  it  was  held  that  the  re- 
ceiver  of  the  8ui)reme  commandery  of  an 
order  had  no  right  to  a  sick-benefit  fund 
originally  belonging  to  one  of  its  lodges, 
which  had  seceded  to  another  order,  where 
such  fund  was  no  part  of  the  general  fund 
of  the  supreme  commandery,  but  belonged 
to  the  sick-benefit-fund  association  of  the 
subordinate  lodge.    The  court  said:     "Tha 
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APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Common  Pleas,  No.  1,  for  Al- 
legheny County  dismissing  a  bill  filed  to  se- 
cure possession  of  certain  funds  alleged  to 
belong  to  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opini<Hi. 

Messrs.  W.  V.  Hensel,  A.  D.  Wilkin, 
and  Smith  W.  Bennett,  for  appellant: 

The  council's  trusteeship  of  the  funds  ter- 
minated at  the  revocation  of  the  charter. 
Defendants  are  therefore  estopped  from  as- 
serting any  disposition  of  said  funds  sub- 
sequent to  said  date,  other  than  the  only 
lawful  one,  to  wit,  their  transfer  to  plain- 
tiff. 

Grand  Lodge,  K.  P.  t.  Gennania  Lodge 
No.  50,  56  N.  J.  Eq.  63,  38  Atl.  341. 

Where  a  majority  of  a  lodge  withdraw 
or  secede  from  the  parent  organization,  they 
cannot,  by  such  action,  deprive  the  minority 
of  their  membership  in  the  organization, 
nor  take  from  the  minority  the  property 
that  has  been  accumulated  for  the  purposes 
of  the  organization. 

Gorman  v.  O'Connor,  155  Pa.  239,  26  Atl. 
379;  First  Methodist  Protestant  Church's 
Appeal,  16  W.  N.  C.  246;  Roshi's  Appeal, 
69  Pa.  462,  8  Am.  Rep.  275;  McGinnis  v. 
Watson,  41  Pa.  30;  Gibson  t.  Armstrong,  7 
B.  Mon.  481;  Harper  v.  Straus,  14  B.  Mon. 
48;  Den  ex  dem.  American  Primitive  Soc. 
V.  PilUng,  24  N.  J.  L  653;  Niblack,  Ben. 
Soc.  121,  128;  Bobbins  v.  Waldo  Lodge  No. 
12,  L  O.  0.  F.  78  Me.  565,  7  Atl.  540;  Alt- 


mann  v.  Benz,  27  N.  J.  Eq.  331 ;  McFadden 
V.  Murphy,  149  Mass.  341,  21  N.  E.  868; 
Kane  y.  Shields,  167  Mass.  392,  46  N.  E. 
758;  Derry  Council  No.  40  v.  State  Council, 
197  Pa.  413,  80  Am.  St.  Rep.  838,  47  Atl. 
208;  Union  Benev.  Soc.  No.  8  t.  Martin, 
113  Ky.  26,  67  S.  W.  38. 

Members  seceding  from  an  association 
abandon  their  rights  in  the  association  prop- 
erty to  those  who  retain  their  membership 
in  the  regular  organization. 

Grayson,  Penn.  Law  of  Social  &  Beneficial 
Abso.  p.  99;  Krecker  ▼.  Shirey,  163  Pa.  534, 
29  LJUL  476,  30  Atl.  440;  McGinnis  t. 
Watson,  41  Pa.  9;  Winebrenner  ▼.  Colder, 
43  Pa.  244;  Schnorr's  Appeal,  67  Pa.  138, 
5  Am.  Rep.  416;  Roshi's  Appeal,  supra; 
McAuley's  Appeal,  77  Pa.  397 ;  Hochreiter's 
Appeal,  93  Pa.  479;  Gorman  v.  O'Connor, 
155  Pa.  239,  26  Atl.  379;  Rose  v.  Christ, 
193  Pa.  13,  44  Atl.  240;  Manning  t.  Shoe- 
maker, 7  Pa.  Super.  Ct.  376;  Washington  t. 
White,  27  Pittsb.  L.  J.  N.  S.  338;  Garrett 
V.  Naoe,  6  Pa.  Super.  Ot.  475;  Kerr  v.  Tre- 
go, 47  Pa.  296;  Presbyterian  Congregation 
V.  Johnston,  1  Watts  k  8.  37;  Sutter  t. 
First  Reformed  Dutch  Church,  42  Pa.  612. 

Severance  of  the  entire  membership  of  a 
local  council  makes  no  difference. 

State  Council,  O.  U.  A.  M.  v.  Sharp,  38 
N.  J.  Eq.  24;  Grand  Lodge,  K.  P.  v.  Ger- 
mania  Lodge  No.  50,  supra ;  Schubert  Lodge, 
No.  118,  K.  P.  v.  Schubert  Kranken  Unter- 


fund  belonged  to  these  members  as  a  sick- 
benefit  fund.  It  is  apparent  that  the  su- 
preme eominandery,  represented  here  by  the 
receiver,  has  no  right  to,  or  interest  in,  this 
sick-benefit  fund.  The  funds,  and  the  only 
ones,  to  which  the  supreme  commandery  is 
entitled,  are  prescribed  by  the  law  of  that 
<»>mniandery,  as  follows:  The  revenue  of 
the  supreme  commandery  shall  be  derived 
from  charter  fees  from  subordinate  com- 
manderies,  per  capita  tax  from  subordinate 
commanderies,  and  from  sale  of  supplies  to 
subordinate  commanderies  and  other  mem- 
bers of  the  order.'  It  was  not,  therefore, 
entitled  to  this  sick-benefit  fund.  That  fund 
belonged  to  Germania  Commandery,  No.  30, 
which,  by  almost  unanimous  vote,  passed  it 
over  to  the  defendant  appellee.  It  is  clear 
that  the  supreme  commandery  has  no  inter- 
est in  the  fund,  and  was  not  entitled  to  the 
relief  asked." 

In  Independent  Order  of  Foresters  v.  Don- 
ahue, 91  111.  App.  686,  where  a  subordinate 
chapter  of  a  corporation  organized  for  giv- 
ing insurance  through  subordinate  lodges 
had  surrendered  its  charter,  which  was  then 
redelivered  to  persona  remaining  loyal,  an 
action  was  brought  on  the  bond  of  the  for- 
mer treasurer  to  recover  funds  raised  solely 
for  the  benefit  of  the  members  of  the  subor- 
dinate lodge.  In  holding  the  plaintiff  not 
entitled  to  recover,  the  court  said:  "The 
jwtual  question  is  whether  appellant  can  re- . 
IB  LJS.A.(N.S.)  22 


cover,  upon  the  bond  referred  to,  whatever 
money  is  in  appellee's  hands  as  treasurer 
of  Court  Hanover.  This  money  is  not  a 
part  of  the  assessment  fund,  in  which  only, 
so  far  as  appears,  appellant  had  any  inter- 
est. It  consists  only  of  money  which  be- 
longed exclusively  to  the  subordinate  court, 
and  which  was  raised  to  be  expended  solely 
for  the  benefit  of  its  members.  In  the  dis- 
position of  this  money  appellant  had  no 
voice,  and  no  control  over  it.  These  facts 
appear  to  be  undisputed.  It  is  clear,  there- 
fore, that  appellant  cannot  recover,  under 
the  bond  sued  upon,  money  in  which  it  has 
no  interest.  It  does  not  claim  any  interest, 
as  we  understand  tlie  case.  It  seeks  only  to 
recover  the  money  in  the  said  appellee's 
hands  as  treasurer  of  the  original  Court 
Hanover,  for  the  use  and  benefit  of  the  re- 
organized Court  Hanover,  affiliated  with  the 
appellant  organization.  The  money  is  also 
claimed  by  the  members  of  the  old  Court 
Hanover,  who,  it  is  said,  now  constitute  a 
'Court  Illinois,'  affiliated  with  another  fra- 
ternal organization,  known  as  the  'Supreme 
Court  of  the  Independent  Order  of  For- 
esters,' having  similar  objects  with  appel- 
lant. The  question  as  to  which  of  these  ri- 
val organizations — ^the  reorganized  Court 
Hanover,  or  the  new  Court  Illinois — is  en- 
titled to  the  fund  in  the  said  appellee's 
hands,  is  not  before  us  in  this  suit" 
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■turzen  Verefn,  56  N.  J.  Eq.  78,  38  Atl.  347 ; 
Koerner  Lodge  No.  6,  K.  P.  v.  Grand  Lodge, 
K.  P.  146  Ind.  639,  45  N.  E.  1103;  Kern  v. 
Arbeitcr  Unterstuetzungs  Verein,  139  Midi. 
233,  102  N.  W.  746;  Niblack,  Ben.  Soc.  § 
121 ;  Duke  v.  Fuller,  9  N.  H.  536,  32  Am. 
Di"c.  302. 

Messrs.  W.  G.  Negley  and  W.  B.  Rodg- 
ers,  for  appellees: 

The  courts  will  not  uphold  any  attempt 
on  the  part  of  the  superior,  to  interfere  with 
the  property  rights  of  the  subordinate,  lodge. 

Niblack,  Ben.  Soc.  p.  116;  Austin  v.  Sea- 
ring, 16  N.  y.  112,  69  Am.  Dec.  665;  Carl- 
ton V.  Southern  Mut.  Ins.  Co.  72  Ga.  401; 
Birmingham  t.  Gallagher,  112  Mass.  190; 
Bauer  v.  Samson  Lodge,  K.  P.  102  Ind.  263, 
1  N.  E.  671;  Goodman  v.  Jedidjah  Lodge, 
No.  7,  67  Md.  117,  9  Atl.  14,  13  Atl.  627. 

A  superior  has  no  right  to  intermeddle 
with  the  funds  of  a  subordinate  body  in 
which  it  has  no  interest. 

Niblack,  Ben.  Soc.  p.  247;  Independent 
Order  of  Foresters  v.  Donahue,  91  III.  App. 
686;  Babb  t.  Reed,  6  Rawie,  161,  28  Am. 
Dec.  660. 

\\  hen  a  fund  is  created  by  voluntary  con- 
tribution of  the  members  of  a  subordinate 
body,  a  superior  body  cannot  acquire  an  in- 
terest therein  by  forfeiture  of  the  warrant 
of  the  Hubordinate  body. 

Wicks  V.  Monihan,  130  N.  Y.  232,  14 
L.R.A.  243,  29  N.  E.  139;  Wells  v.  Monihan, 
129  N.  Y.  163,  29  N.  E.  232;  Merrill  Lodge 
No.  299,  L  O.  G.  T.  v.  Ellsworth,  78  Cal. 
166,  2  L.R.A.  841,  20  Pac.  399,  400. 

Potter,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  bill  in  equity  filed  by  the  State 
Council  Junior  Order  of  United  American 
Mechanics  of  Pennsylvania,  a  corporation, 
against  W'illiam  S.  J.  Emery  and  others,  de- 
scribed as  "fourteen  members  of  Duquesne 
Lodge,  No.  110,  Junior  Order  United  Amer- 
ican Mechanics  of  Pennsylvania,  formerly 
an  unincorporated  beneficial  society,  and 
now  pretending  and  assuming  to  act  as  such 
members  and  as  officers  of  said  council." 
There  was  no  dispute  as  to  the  facts  on  which 
the  suit  was  based. 

It  appears  that  a  division  in  the  state 
organization  of  the  Junior  Order  of  United 
American  Mechanics  arose  in  Pennsylvania 
during  the  year  1900,  resulting  in  the  for- 
mation of  two  factions.  On  October  2, 1900, 
Duquesne  Lodge,  No.  110,  by  formal  resolu- 
tion, declared  its  adherence  to  the  faction 
of  the  state  council  headed  by  S.  B.  Woods. 
The  other  faction  recognized  Wobensmith. 
Duquesne  Council  refused  to  pay  to  the 
state  council  organization  headed  by  Woben- 
smith  certain  per  capita  taxes,  and.  for  that 
reason,  on  August  22,  1901,  the  state  coun- 
15  L.R.A.(N.S.) 


cil,  acting  in  accordance  with  its  consti- 
tution and  by-laws,  suspended  the  Duquesne 
Council  from  the  privileges  of  membership^ 
and,  on  January  6,  1903,  revoked  its  char- 
ter for  the  same  reason.  On  May  10,  1904, 
in  quo  warranto  proceedings  in  court  of  com- 
mon pleas  No.  4  of  Philadelphia  county, 
it  was  adjudged  that  the  officers  headed  by 
Wobensmith  were  the  legal  oflScers  of  the 
state  council,  and  that  the  Woods  faction, 
to  which  the  Duquesne  Council  had  given 
its  adherence,  was  not  entitled  to  the  of- 
fices. This  decree  was  not  appealed  from, 
and  it  is  conceded  that  it  has  settled  that 
controversy.  On  November  20,  1904,  the 
state  council,  whose  legality  had  been  thus 
established,  made  demand  upon  defendants, 
as  former  members  of  the  Duquesne  Council, 
for  "all  the  books,  papers,  charters,  para- 
phernalia, funds,  and  properties,  of  what- 
soever nature  and  kind,"  in  their  possession 
and  control.  Defendants  tendered  all  the  ef- 
fects demanded  except  a  sum  of  money  con- 
tributed for  sick  and  funeral  benefits,  and 
which  was  shown  to  have  amounted,  on 
January  6,  1903,  when  the  charter  was  re- 
voked, to  $2,037.18.  The  present  bill  was 
filed  to  compel  the  defendants  to  account  for 
and  pay  over  this  fund  to  the  state  council. 
While  the  prayers  of  the  bill  are  drawn  to 
cover  all  property  and  effects  of  the  Du- 
quesne Council,  the  controversy  between  the 
parties  is  only  as  to  the  fund  in  question. 
This  fund  was  contributed  by  members  ot 
Duquesne  Council,  prior  to  the  date  when 
its  charter  was  revoked,  under  the  following 
provisions  in  its  constitution:  "The  dues 
of  this  council  shall  be  such  sums  as  shall 
be  prescribed  by  the  by-laws,  which  shall 
in  no  case  be  less  than  10  cents  per  week, 
which  shall  constitute  a  fund  for  the  relief 
of  sick  and  disabled  members,  and  such  other 
purposes  as  the  council  may  deem  judicious, 
and  such  further  sums  as  the  by-laws  shall 
prescribe  for  funeral  dues,  or  to  sustain 
their  treasury."  "Each  council  shall  have 
power,  by  their  by-laws,  to  credit  the  first 
money  paid  in  by  a  member  to  his  indebted- 
ness for  funeral  and  other  charges,  and  the 
balance,  if  any,  shall  be  credited  to  his 
dues;"  and  the  following  by-laws:  "The 
regular  weekly  dues  of  each  contributing 
member  of  this  council  shall  be  15  cents." 
"The  first  money  that  a  member  pays  into 
this  council  shall  be  credited  on  account 
of  fines,  funeral  assessments,  etc.,  he  may 
owe,  before  any  shall  be  credited  for  weekly 
dues." 

The  court  below  found  as  its  eleventh  find- 
ing of  fact  "that  the  funds  of  said  council 
are  a  sick  and  funeral  benefit  fund,  accumu- 
lated by  voluntary  contribution  of  the  mem- 
Ijers  thereof,  and  to  which  only,  members  of 
said  council  have  contributed,  or  can  ooa- 
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tribute,  and  of  which  only  members,  or  their 
designated  beneficiaries,  are  or  can  be  bene- 
ficiaries, and  are  held  by  trustees  elected  by 
the  contributors  to  it  and  administered, 
since  October  2,  1000,  to  the  present  time, 
and  by  such  trustees  and  their  successors 
in  ofiic?,  according  to  the  will  and  wish  of 
the  contributors  and  creators,  for  the  pur- 
poses for  which  said  funds  were  intended, 
and  for  the  beneficiaries  intended.  And  that 
said  fund  has  not  been  held,  used  or  em- 
ployed, or  controlled,  by  any  person  or  body 
of  persons  except  the  defendant  council. 
And  said  fund  is,  under  the  laws  of  the  said 
order,  left  to  the  control  and  discretionary 
management  and  disposition  of  said  defend- 
ant council."  The  by-laws  further  pro- 
vided that  the  funds  of  the  council  should 
be  deposited  in  bank  in  the  names  of  three 
trustees.  This  was  done  in  the  case  of  the 
fund  in  question.  The  court  below  further 
found  as  a  fact  that,  after  the  notice  of  re- 
vocation on  January  6,  1903,  and  before  the 
decision  of  the  Philadelphia  court  May  10, 
1004,  "the  defendants,  acting  in  good  faith 
and  believing  that  Woods  and  his  associates 
were  the  legal  officers  of  the  state  council, 
and  that  its  relations  with  the  national 
council  had  been  dissolved  by  the  resolution 
passed  at  the  Lancaster  meeting,  operated 
under  its  charter  until  it  was  decided  by  the 
common-pleas  court  of  Philadelphia  county 
that  the  resolution  was  void,  and  Woods  and 
biA  associates  were  not  officers,  and  paid  out 
the  trust  fund  in  dispute — $2,037.18 — to  the 
persons  and  for  the  purposes  for  which  it 
was  contributed;  and,  although  the  charter 
was  revoked  on  January  6,  1003,  the  plain- 
tiff made  no  protest  or  claim  for  the  fund 
until  almost  two  years  thereafter."  The 
claim  of  plaintiff  is  based  on  the  following 
provisions  in  the  charter  of  Duquesne  Coun- 
cil: "And,  should  the  said  Duquesne  Coun- 
cil, No.  110,  be  dissolved  by  forfeiture  or 
otherwise,  then  all  books,  papers,  etc.,  the 
property  of  said  council,  shall  become  the 
property  of  the  state  council  of  Pennsyl- 
vania;" and  on  the  following  section  from 
the  laws  of  the  national  council:  "In  the 
event  of  the  disbanding  of  a  council,  the  na- 
tional or  state  council  having  jurisdiction 
shall  collect  its  charter,  private  work,  books, 
and  other  property,  which  shall  become, 
subject  to  a  reorganization,  the  property  of 
the  national  or  a  state  council,  as  the  case 
may  be."  It  will  be  observed  that  no  spe- 
cific reference  is  made  in  these  sections  to 
any  funds  or  money  belonging  to  the  sub- 
ordinate council.  The  language  would  seem 
to  apply  only  to  such  physical  properties  as 
the  charter,  books,  lodge-room  accessories 
and  paraphernalia  appropriate  to  the  use  of 
the  council  as  a  subordinate  body  of  the  or- 
der. It  can  hardly  be  gathered  from  these 
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provisions  that  it  was  the  intention  to  take 
away  funds  contributed  by  the  members  of 
the  local  council  for  the  benefit  of  their  own 
members  o.ily,  or  to  divert  a  sick  and  funer- 
al benefit  fund  from  the  beneficiaries  for 
whom  it  had  been  created  and  held  in  trust. 
Appellant  also  laid  claim  to  the  fund  in 
question  under  the  act  of  June  20,  1883  (P. 
L.  132),  requiring  that,  upon  the  dissolu- 
tion or  expulsion  of  subordinate  organiza- 
tions such  as  this,  the  moneys,  property, 
and  effects  shall  be  delivered  to  the  parent 
body  to  be  held  for  the  same  purposes  and 
intents  for  which  they  were  received  by  the 
subordinate  association. 

The  conclusions  of  law  reached  by  the 
court  below  were  as  follows :  "  ( 1 )  The  tax- 
es levied  by  the  national  and  state  council 
of  the  Junior  Order  United  American  Me- 
chanics of  North  America,  which  the  defend- 
ants' council  refused  to  pay,  were  legally 
levied,  and  the  charter  of  Duquesne  Council, 
No.  110,  was  legally  revoked.  (2)  Although 
the  trust  fund  was  paid  to  persons  who  were 
not  at  the  time  of  payment  members  of  the 
plaintiflf's  order,  yet,  under  the  facts  of  the 
cose,  the  payments  should  be  approved  by 
a  court  of  equity.  (3)  As  it  does  not  ap- 
pear that  the  trust  fund,  nor  any  part  there- 
of, was  paid  to  or  received  by  the  defendants, 
the  plaintiff  is  not  entitled  to  relief,  and  the 
bill  must  be  dismissed  at  its  cost."  Upon 
the  facts  as  found  by  the  court  below,  we 
think  its  conclusions  of  law  are  sound.  It 
does  not  appear  that  the  state  council  had 
any  plan  or  arrangement  for  the  collection 
or  payment  of  any  sick  or  funeral  benefits. 
All  the  beneficial  features  of  that  nature 
were  left  to  the  care  of  the  local  councils. 
This  fund  in  question  was  made  up  entirely 
from  the  voluntary  contributions  of  the 
members  of  the  local  council,  placed  in  the 
hands  of  its  trustees,  to  be  disbursed  by 
them  for  the  benefit  of  the  sick  and  the  fam- 
ilies of  the  dead  of  its  members.  With  tho 
control  and  administration  of  this  fund  the 
state  council  does  not  seem  to  have  had  any- 
thing to  do.  The  authorities  amply  sustain 
the  contention  that  funds  raised  by  the  mem- 
bers of  subordinate  bodies  of  this  character 
for  sick  and  funeral  benefits  belong  to  the 
subordinate  association,  and  are  to  be  dis- 
tributed by  them  to  the  parties  for  whose 
use  and  benefit  they  were  contributed.  It 
is  held  that  the  revocation  of  the  charter 
of  a  subordinate  body  by  the  supreme  body 
cannot  have  the  effect  of  confiscating  the 
property  owned  absolutely  by  the  local  body. 
The  principle  is  thus  stated  in  Niblack  on 
Benefit  Societies,  §  129,  p.  255:  "The  terms 
of  the  laws  of  the  supreme  lodge  or  council 
of  a  society,  providing  that,  on  suspension 
of  one  of  the  local  organizations,  its  prop- 
erty shall  be  forfeited  and  vest  in  the  sec- 
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retary  of  the  supreme  body,  are  void,  in  that 
they  seek  to  confiscate  without  judicial  proc- 
ess property  held  and  owned  absolutely  by 
the  local  organization,"— citing  Wicks  v. 
Monihan,  130  N.  Y.  232,  14  L..R.A.  243,  29 
N.  E.  139;  Wells  t.  Monihan,  129  N.  Y.  161, 
29  N.  E.  232;  Austin  v.  Searing,  16  N.  Y. 
112,  69  Am.  Deo.  665.  "Whatever  powers 
the  higher  lodges  in  such  an  organization 
as  this  may  have  to  make  rules  or  laws  for 
the  government  of  the  subordinate  lodges 
and  the  discipline  of  their  members,  we 
think  it  quite  certain  that  the  courts  can 
never  recognize  as  valid  any  rule  or  law  so 
made,  the  effect  of  which  is  to  confiscate 
property,  or  arbitrarily  to  take  away  prop- 
erty rights  from  one  set  of  members  and  give 
them  to  another  set;  nor  will  the  courts  al- 
low or  recognize  the  enforcement  of  any 
such  rule  when  its  enforcement  will  accom- 
plish, and  is  designed  to  accomplish,  such 
a  result."  Goodman  v.  Jedidjah  Lodge,  No. 
7,  67  Md.  117,  127,  9  Atl.  13,  13  Atl.  627. 
Another  text  writer  thus  sums  up  the  pre- 
vailing view  of  the  courts  as  to  this  matter: 
"In  regard  to  the  jurisdiction  of  superior 
over  inferior  bodies  in  an  order  or  society, 
the  courts  will  not  enfofce  a  forfeiture  of 
the  property  rights  of  the  latter,  but  may 
even  interfere  to  prevent  it.  In  such  cases 
considerations  of  pubUe  policy  will  always 
prevail.  In  mere  matters  of  discipline, 
where  no  property  right  is  involved,  the  de- 
cision of  the  superior  organization,  if  regu- 
larly rendered,  and  not  inherently  unjust, 
will  be  regarded  as  final.  .  .  .  Forfei- 
ture of  the  conventional  charter  of  a  society 
incorporated  by  the  state  will  not  devest  its 
property;  nor  can  the  property  be  affected 
by  a  secession  of  part  of  its  members.  Even 
if  unincorporated,  the  majority  of  a  society 
have  generally  the  right  to  cut  loose  from  a 
superior  governing  body,  and  the  minority 
have  no  redress  if  the  property  is  used  for 
the  general  purposes  for  which  it  was  ac- 
quired." I  Bacon,  Ben.  Soc.  (1904)  t  118- 
Does  the  act  of  June  20,  1883  (P.  L.  132), 
change  in  any  way  the  application  of  this 
principle  in  Pennsylvania?  We  think  not. 
It  does  not  attempt  to  devest  any  property 
rights,  and,  if  it  did,  it  would  be  unconsti- 
tutional. When  properly  construed,  we 
think  it  is  intended  to  provide  for  the  dis- 
posal of  such  property  as  belonged  to  the 
subordinate  lodge  as  a  whole,  and  which,  in 
case  of  dissolution  of  the  association,  would 
belong  to  no  one,  as  it  was  held  in  common 
by  the  membership  of  the  local  body  while 
in  existence.  We  see  no  indication  that  it 
was  intended  to  reach  a  special  trust  fund, 
contributed  for  a  special  local  purpose,  and 
for  the  benefit  only  of  the  sick,  and  the  fam- 
ilies of  deceased  members  of  the  local  coun- 
cil. But  be  that  as  it  may,  and  without  ex- 
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pressly  deciding  that  point,  it  is  dear  that 
the  act  does  expressly  provide  that  what- 
ever property  is  transferred  shall  be  taken 
and  held  upon  the  same  trusts,  and  for  the 
same  pxxrpose  and  intents,  for  which  it  was 
received  and  held  by  the  subordinate  associa'- 
tion;  BO  that  in  any  event  it  would  in  this 
case  have  to  be  held  for  the  purpose  for 
which  created. 

It  must  further  be  noted  that  the  statute 
provides  that,  where  the  money  has  been 
improperly  paid  out  by  the  subordinate  so- 
ciety, it  may  be  recovered  from  those  who  re- 
ceive it.  As  the  learned  trial  judge  says, 
there  is  neither  averment  nor  proof  that  any 
part  of  the  fund  was  paid  to  any  of  these 
defendants,  so  the  bill  was  properly  dis- 
missed for  that  reason.  The  action  of  the 
court  below  is  also  vindicated  by  another 
reason  suggested  in  the  opinion ;  that  is,  the 
fund  has  already  been  distributed  to  the 
parties  for  whom  it  was  contributed,  and 
who  would  ultimately  be  entitled  to  it. 
They  cannot  be  paid  a  second  time,  and 
therefore  to  allow  a  recovery  here  would 
be  to  divert  the  fund  from  the  purposes  of 
the  trust,  and  this  would  not  only  be  in  vio- 
lation of  the  terms  of  the  act  of  1883,  but  of 
the  constitutional  provisions  as  to  property 
rights.  !rhe  fund  was  created  in  good  faith 
at  a  time  when  the  subordinate  council  was 
in  good  standing,  to  be  paid  out  as  sick  and 
funeral  benefits  to  its  own  members;  and  as 
a  fact  it  was  paid  out  in  good  faith  to 
the  persons,  and  for  the  purposes  for  which 
it  was  contributed,  prior  to  the  decision  of 
the  court  which  determined  that  it  was  in 
allegiance  to  the  wrong  faction.  It  will  not 
do  to  say  that  such  payment  was  void.  We 
agree  with  the  court  below  that,  under  the 
facts  of  the  case,  the  payments  so  made 
should  be  approved  by  a  court  of  equity.  To 
hold  otherwise  would  be  to  say  that  equity 
should  do  an  inequitable  thing. 

The  assignments  of  error  are  overruled, 
the  decree  of  the  court  below  is  affirmed, 
and  this  appeal  is  dismissed  at  the  cost  of 
the  appellant. 

Elkin,  J.,  dissents. 


AliABAStA  SUPREME  COrBT. 

HAMILTON  H.  HUFFSTUTLER,  Appt, 

T. 

LOUISVILLE  PACKING  COMPANY. 

(—  Ala.  — ,  46  So.  418.) 

Action  —  dismissal  —  effect  of  counter- 
claim. 

Tlie  fact  that  a  statute  of  set-offs  per- 
mits judgment  to  be  taken  by  the  defendant 
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for  a  balance  found  due  him  does  not  pre- 
clude the  plaintiff  from  taking  a  nonsuit^  or 
from  dismissing  his  case  at  any  time  before 
Terdict,  where  the  right  is  not  denied  by 
statute,  although  defendant  has  interposed  a 
counterclaim  entitling  him  to  affirmative  re- 
Uef. 

(January  14,  1908.)    . 

APPEAL  by  defendant  from  a  judgment 
of  the  City  Court  of  Birmingham  grant- 
ing plaintiff  leave  to  dismiss  its  suit  after 
a  verdict  had  been  rendered  in  defendant's 
favor.    Affirmed. 

Plaintiff  brought  suit  in  assumpsit  for 
$250.  Defendant,  confessing  the  liability, 
interposed  a  counterclaim,  after  which  plain- 
tiff offered  to  take  a  nonsuit  with  bill  of  ex- 
ceptions.   The  court  denied  this,  and  a  ver- 


dict was  rendered  in  defendant's  favor  for 
$620.  Plaintiff  thereupon  moved  to  set 
aside  the  judgment  for  error  in  refusing  to 
allow  the  nonsuit,  which  motion  was 
granted. 

Further  facts  appear  in  the  opinion. 

Mr.  B.  M.  Allen,  for  appellant: 

When  a  defendant  has  interposed  *  plea 
of  set-off  or  recoupment,  this  makes  a  cross- 
action,  and  the  plaintiff  cannot  defeat  the 
rights  of  the  defendant  to  a  judgment  over 
by  taking  a  nonsuit. 

Waterman,  Set-Off,  {  613;  6  Enc.  PI.  ft 
Pr.  p.  848 ;  Etowah  Min.  Co.  v.  Wills  Valley 
Min.  ft  Mfg.  Co.  121  Ala.  672,  25  So.  720; 
Carroll  v.  Richardson,  87  Ala.  606,  6  So. 
342;  Abels  v.  Planters'  ft  H.  Ins.  Co.  92 
Ala.  383,  9  So.  423. 


Ctue  Note.  —  Right  of  plaitUitf  to  talee 
a  nonmttt  v/here  the  defendant  ha» 
tKterpoaed  a  counterolaitn  entitling 
him.  to  afUmuMve  relief,  where  right 
to  muih  dimniesal  is  not  defined  or  de- 
nied by  atatute. 

Under  the  old  common  law,  the  plaintiff 
had  a  right  to  dismiss  his  action  and  take  a 
nonsuit  at  any  time  before  verdict;  but,  as 
the  remedy  of  set-off  or  counterclaim  was 
unknown  in  the  common  law,  the  question 
presented  in  this  note  could  not  arise  until 
that  remedy  was  given  by  statute. 

In  many  of  the  states  the  right  of  a  plain- 
tiff to  dismiss  his  action,  or  submit  to  a 
nonsuit,  is  defined  by  statutes  which  gen- 
erally provide  that  the  plaintiff  may  dismiss 
his  action  at  any  time  unless  the  defendant 
has  interposed  a  counterclaim  and  asked  for 
affirmative  relief.  In  numerous  states  the 
earlier  decisions  were  handed  down  while  the 
common  law  prevailed,  and  permitted  the 
plaintiff  to  take  a  nonsuit,  or  to  dismiss  his 
action  at  any  time  that  he  wished  before 
verdict  or  judgment,  notwithstanding  the 
fact  that  the  defendant  had  pleaded  a  coun- 
terclaim or  set-off;  while  later  decisions  in 
the  same  states,  decided  under  statutes,  hold 
to  the  contrary;  viz.,  that  the  plaintiff  can- 
not, by  the  dismissal  of  his  action,  preju- 
dice in  any  way  the  rights  of  the  defendant 
nnder  his  counterclaim. 

This  note,  however,  is  confined  to  cases 
where  there  is  no  statute  defining  the  right 
of  the  plaintiff  to  dismiss  his  action  after  a 
counterclaim  has  beCn  pleaded  by  the  de- 
fendant. 

There  is  great  conflict  of  authority  upon 
this  question.  Many  decisions  turn  upon 
the  question  whether  a  statute  permitting  a 
defendant  to  plead  a  set-off  or  counterclaim 
restricts  by  implication  the  right  of  the 
plaintiff,  under  the  common  law,  to  dismiss 
the  action  at  any  time  before  verdict,  to 
those  cases  wherein  no  set-off  has  been  plead- 
fd.  From  a  review  of  the  cases  involving 
the  question,  it  would  seem  that  the  great 
weight  of  authority,  especially  in  the  later 
deciMons,  is  to  the  effect  that  the  plaintiff, 
although  he  may  take  a  nonsuit  as  to  his 
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action,  cannot  prejudice  the  defendant  in  his 
counterclaim, — thus  being  opposed  to  the  de- 
cision in  HuBTSTUTXEB  V.  Louisville  Pack- 
ing Co.  However,  in  addition  to  Merchants' 
Bank  v.  Schulenberg,  54  Mich.  49,  19  K.  W. 
741,  set  forth  in  full  in  the  opinion,  there 
are  numerous  other  decisions  which  uphold 
the  view  of  the  reported  case. 

Thus,  in  Buffington  v.  Quackenboss,  5  Fla. 
190,  it  was  held  that  the  statute  permitting 
set-off,  while  it  afforded  a  summary  mode  of 
adjusting  the  mutual  demands  existing  be- 
tween the  parties  to  a  suit,  in  no  wise,  ei- 
ther directly  or  by  implication,  impaired  the 
right  of  the  plaintiff  to  discontinue  his  suit 
at  any  time  before  trial.  And  the  court 
further  said:  "The  supposed  hardship 
which  might  result  from  the  defendant's 
set-off  being  barred  by  the  statute  of  lim- 
itations in  the  event  of  the  plaintiff  discon- 
tinuing his  suit  cannot  affect  the  plaintiff's 
right.  To  plead  the  set-off  is  a  right  con- 
ferred by  statute,  which  the  defendant  may 
or  may  not  avail  himself  of  at  his  election. 
And,  when  plead,  the  defendant  may  with- 
draw his  set-off  at  any  time  before  the  jury 
retire.  It  is  very  obvious  that  to  deny  a 
plaintiff  the  right  to  discontinue  his  action 
by  reason  of  a  set-off  being  pleac|/^ouId,  in  /y»/#«i«'««» 
effect,  be  to  rescind  the  rule  and  destroy  the 
right  altogether,  for  in  any  case  it  would 
be  in  the  power  of  a  defendant  by  pleading 
a  set-off,  whether  real  or  fictitious,  to  force 
the  plaintiff  to  a  trial."  And  Clarke  v. 
Wall,  5  Fla.  476,  was  decided  upon  the  au- 
thority of  the  above  case. 

So,  also,  in  Anderson  v.  Gregory,  43  Conn. 
62,  plaintiff  suffered  a  nonsuit,  and  the  de- 
fendant, who  had  filed  a  plea  of  set-off  and 
asked  for  affirmative  relief,  took, judgment 
for  the  excess  of  his  counterclaim  over  the 
claim  of  the  plaintiff.  The  latter  again 
brought  suit  on  the  same  cause  of  action, 
and  the  defendant  pleaded  as  a  special  plea 
in  bar  the  judgment  in  the  first  action,  and 
claimed  that  the  former  proceedings  ren- 
dered the  plaintiff's  claim  res  judicata.  The 
court  held  that,  even  if  the  nonsuit  of  the 
plaintiff  could  be  regarded  as  a  default  in 
the  defendant's  proceeding,  as  was  claimed 
by  the  latter,  such  default  would  only  en- 
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Mr.  Von  Ij.  Thompson,  for  appellee: 
The  plalntiflT  in  a  suit  has  the  right  to 
take  a  nonsuit,  dismiss  or  discontinue  his 
case  at  his  own  cost,  at  any  time  during  a 
trial,  provided  he  does  so  before  the  verdict 
is  rendered. 

Ala.  Code,  {{  614,  3313;  Griel  v.  Loftin, 
66  Ala.  692;  Waterman,  Set-OfT,  659,  660; 
Howard  v.  Bugbee,  25  Ala.  548. 

Anderson,  J.,  delivered  the  opinion  of 
the  court: 

The  general  rule  is,  where  the  plaintiff 
has  instituted  a  civil  action,  he  has  the  right 
to  dismiss  or  discontinue  at  his  own  cost 
at  any  time  before  verdict.  This  practice 
has  been  adopted,  even  in  those  cases  where 
the  defendant  has  pleaded  a  set-off  and  in- 
troduced  evidence  to  sustain   it.     Griel  v. 


Loftin,  69  Ala.  591;  Branham  t.  Brown,  I 
Bail.  L.  262;  Cummings  v.  Pruden,  11  Mass. 
206;  Waterman,  Set-Off.  659,  660:  Breese 
V.  Allen,  12  Ind.  426;  Moore  v.  Bres,  18 
La.  Ann.  483. 

It  is  insisted  by  counsel  for  the  appel- 
lant that  the  rule  above  declared  is  merely 
applicable  to  the  common  law,  which  does 
not  authorize  judgment  over  for  the  defend- 
ant when  the  cross-demand  exceeds  the  plain- 
tifTs  claim;  that  our  statutes  authorize  a 
judgment  over  for  the  defendant,  upon  pleas 
of  set-off  and  recoupment;  and  what  was 
said  in  the  case  of  Griel  v.  Loftin,  supra, 
was  dictum.  We  concede  that  what  was 
said  in  said  case,  on  this  subject,  was  dictum. 
as  this  question  was  not  there  involved; 
but  the  expression  of  the  writer  seems  to  be 


title  the  defendant  to  take  judgment  to  the 
amount  of  his  claim,  leaving  the  plaintiff's 
claim  withdrawn  from  the  jurisdiction  of 
the  court  so  that  no  judgment  could  be 
passed  upon  it,  and  consequently  the  claim 
could  not  become  res  judicata.  The  court 
went  on  to  say  that  the  defendant  could  not 
prosecute  his  plea  in  bar  after  the  plain- 
tiff had  withdrawn  his  case  or  suffered  a 
nonsiiit  in  resjwct  to  it;  that  the  right  of 
a  defendant,  given  by  statute,  to  plead  a  set- 
off, is  a  right  given  to  him  as  a  defendant 
only,  and  though  he  may  defeat  the  plain- 
tiff's claim  and  in  certain  cases  recover  a 
balance,  it  must  be  done  as  a  defendant  in 
a  suit;  but  that  from  time  immemorial  ac- 
tions have  been  regarded  as  under  the  con- 
trol of  the  plaintiff  without  any  reference  to 
any  plea  that  may  have  been  filed  and  he 
has  been  allow^cd  to  withdraw  them  or  suf- 
fer a  nonsuit  in  them  as  he  wishes. 

And  in  McCann  v.  Boyers,  8  B.  Mon. 
285,  it  was  held  that,  altliongh  in  suits  of 
chancery  there  might  be  cases  in  which  one 
of  «:'veral  defendants  might  have  an  interest 
in  the  claim  of  the  complainant,  and  in  such 
cartes  the  chancellor  might  refuse  to  dismiss 
iit  the  complainant's  in.'<tanee,  yet,  in  a  con- 
troversy between  a  plaintiff  and  defendant 
in  which  they  alone  were  interested,  whether 
in  chancery  or  at  law,  there  was  no  con- 
ceivable case  in  which  the  plaintiff  might 
not,  upon  his  own  mere  motion,  dismiss  the 
suit,  notwithstanding  the  fact  that  the  de- 
fendant had  pleaded  a  set-off. 

So,  also,  in  Fowler  v.  Lawson,  15  Ark. 
148.  where  a  set-off  pleaded  by  the  defendant 
was  greater  than  the  claim  of  the  plaintiff, 
a  nonauit  was  granted  over  the  contention 
of  the  defendant  that  the  law  permitting 
the  remedy  of  offset  worked  a  change  in  the 
Knglish  common  law,  so  that  a  nonsuit  could 
not  be  granted  without  the  defendant's  con- 
Hent  after  a  set-off  had  been  pleaded. 

Numerous  other  decisions  hold  that  the 
fact  that  the  defendant  has  pleaded  a  set- 
off does  not  in  any  way  affect  the  right  of 
the  plaintiff  to  take  a  nonnuit.  or  to  dismiss 
his  action.  Cummings  v.  Priulen.  11  Mass. 
206;  MCredv  v.  Fov.  7  Watti.  496:  Shan- 
non V.  Truefit.  1  W.  N.  C.  248;  Usher  v.  Sib- 
15  L.R.A.(N.S.) 


ley,  2  Brev.  32;  Branham  v.  Brown,  1  Bail. 
L.  262;  Sewell  v.  Tarbox,  30  Me.  27;  Theo- 
bald V.  Colby,  35  Me.  179. 

Under  a  statut.>  providing  that  all  inter- 
est exceeding  the  rate  of  10  per  cent  per  an- 
num sliall  be  usurious  as  to  the  excess  only, 
and  .ii  any  action  upon  a  contracC*  affected 
by  such  usury  such  exe-ss  may  be  recouped 
by  the  defendant  whenever  it  has  been  re- 
served or  paid  before  the  bringing  of  the 
suit,  it  was  held,  in  Holcraft  v.  Mellott,  67 
Ind.  539,  that  the  dismissal  -of  the  complaint 
carried  with  it  the  entire  action,  and  the 
defendant  could  not  maintain  an  action,  on 
or  by  his  answers  or  counterclaims,  for  the 
recovery  back  of  the  alleged  usury  paid  by 
him  to  the  plaintiff.  This  decision,  however, 
is  not  strictly  in  point,  as  the  action  was 
brought  under  a  statute  which  permitted  re- 
coupment only,  and  did  not  provide  for  af- 
firmative relief. 

As  above  remarked,  the  great  weight  of 
authority  seems  to  be  opposed  to  the  rule 
upheld  in  the  foregoing  cases,  and  holds 
that,  where  a  defendant  has  interposed  a 
counterclaim  and  asked  for  affirmative  re- 
lief, the  plaintiff  cannot  prejudice  the  de- 
fendant in  any  way  by  taking  a  nonsuit,  or 
by  dismissing  his  action ;  nor  can  he  in  any 
way  prevent  the  oefendant  from  proceeding 
to  judgment  upon  his  counterclaim. 

Thus,  in  Bertschy  v.  McLeod,  32  Wig.  205, 
the  court,  in  holding  that  the  plaintiff  could 
not  dismiss  his  action  to  the  prejudice  of  de- 
fendant, who  had  set  up  a  counterclaim, 
said:  "By  the  common  la-w,  neither  of  the 
counterclaims  here  interposed  could  be 
pleaded  in  the  action.  ...  In  brief,  at 
the  common  law,  the  defendant  could  only 
plead  such  matter  in  defense,  and  could  not 
obtain  in  the  action  equitable  relief  or  re- 
cover Judgment  for  damages  against  the 
plaintiff  as  he  now  may  under  proper  plead- 
ings and  proof.  .  .  .  Hence,  all  there 
was  of  the  action  at  the  common  law  was 
the  cause  of  action  as  stated  in  the  declara- 
tion and  the  defense  pleaded  thereto  by  the 
defendant :  and  that  was  all  which  the  plain- 
tiff had  an  absolute  right  to  discontinue. 
Such  right  of  discontinuance  still  remains 
under  the  present  practice,  and,  to  the  ex- 
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fortified  by  the  weight  of  authority,  and 
what  was  there  said  is  applicable  in  juris- 
dictions where  judgment  o\'er  is  provided,  as 
well  as  under  the  common  law.  Anderson 
V.  Gregory,  43  Conn.  61;  Merchants'  Bank 
V.  Schulenberg,  64  Mich.  49,  19  N.  W.  741. 
This  Michigan  case  was  by  a  divided  court, 
and  re.sulted  in  an  adirniance  of  the  doctrine 
that  the  plaintiff  can  dismiss  his  suit  at 
any  time  before  verdict,  although  the  de- 
fendant claimed  a  judgment  over,  and  was 
authorized,  under  the  statute,  to  recover  for 
said  excess.  The  opinion  which  controlled 
in  this  case  was  rendered  by  C!ooley,  Oh.  J., 
and,  as  it  deals  with  several  authorities  on 
the  subject,  including  the  case,  relied  upon 
by  appellant's  counsel,  of  Riley  v.  Carter,  3 
Humph.  230,  we  quote  at  length:     "In  this 


case  the  defendant  relied  upon  a  set-ofT, 
which,  he  claimed,  was  larger  than  the  plain- 
tiff's demand,  and  he  brings  the  case  to  this 
court,  assigning  for  error  the  order  of  the 
circuit  court  permitting  the  plaintiff,  not- 
withstanding his  objection,  to  submit  to  a 
nonsuit.  The  general  right  of  the  plaintiff 
to  discontinue  his  suit,  or  to  subinit  to  a 
nonsuit,  at  any  time  before  verdict,  is  un- 
doubted; and,  in  the  absence  of  any  statute 
taking  away  the  right,  it  exists  in  the  cases 
where  set-off  is  relied  upon,  to  the  same  ex- 
tent as  in  other  cases.  This  is  fully  recog- 
nized in  Cummings  v.  Pruden,  11  Mass. 
206,  and  Branham  v.  Brown,  supra.  In  sev- 
eral states  statutes  have  been  passed  taking 
away  the  right;  but  we  have  no  such  stat- 
ute.    The  fact  that  the  statute  of  set-offs 


tent  above  indicated,  has  been  rightfully  ex- 
ercised in  this  case  by  the  plaintiff.  The 
plaintiff's  cause  of  action  and  all  defenses 
pleaded  thereto  which  could  have  been  plead- 
ed as  such  under  the  former  practice,  have 
disappeared  from  the  cause  by  force  of  the 
order  of  discontinuance;  but  we  are  unable 
to  perceive  how  it  can  be  held,  upon  any 
logical  principle,  that  such  discontinuance 
necessarily  carried  with  it  those  proceedings 
of  the  defendant  which  the  Code  permits 
him  to  institute  in  the  action, — or  rather 
to  engraft  upon  it, — but  which  are,  in  sub- 
stance and  effect,  actions  brought  by  the 
defendant  against  the  plaintiff.  Had  these 
proceedings  been  under  the  common-law 
practice,  as  already  observed,  the  counter- 
claims interposed  in  this  action  would  have 
been  asserted  in  two  separate  and  distinct 
actions,  one  at  law  and  the  other  in  equity, 
in  both  of  which  the  position  of  the  par- 
ties would  be  the  reverse  of  their  position 
in  the  present  action.  In  such  case,  surely, 
the  discontinuance  by  the  plaintiff  of  the 
action  brought  by  him  would  not  work  a  dis- 
continuance of  such  other  actions  brought 
against  him."  And  the  same  rule  was  reaf- 
firmed when  the  case  came  again  before  the 
court  in  33  Wis.  176,  14  Am.  Rep.  755, 
and  in  34  Wis.  244.  And  was  followed  in 
Damp  y.  Dane,  33  Wis.  430,  and  in  Grig- 
non  V.  Black.  76  Wis.  674.  45  N.  W.  122,  Re- 
hearing Denied  in  76  Wis.  686,  45  N.  W. 
938. 

And  in  Samaha  v.  Samaha,  18  App.  D.  0. 
76,  where  it  was  held  that  the  plaintiff 
might  take  a  voluntary  nonsuit  without  put- 
ting the  defendant  out  of  court,  the  court 
said:  "When  the  defendant  has  availed 
himself  of  the  permission  of  the  statute,  and 
made  his  preparations  to  maintain  his  coun- 
terclaim upon  the  trial,  it  would  be  unjust 
and  oppressive  to  permit  the  plaintiff  to  re- 
main still  in  control  of  the  case  with  power 
to  dismiss  it  as  a  whole  at  any  time  before 
verdict.  It  might  happen  that  the  cause 
would  be  delayed  for  a  long  period,  during 
which  the  defendant's  entire  demand  would 
be  barred  by  limitation,  if  compelled  to  be 
made  the  subject  of  a  new  and  independent 
action.  A  construction  of  the  statute  that 
16L.R.A.(X.S.) 


would  permit  such  result  would  convert  its 
remedy  into  a  snare  for  those  availing  them- 
selves of  it." 

It  is  interesting  to  note,  in  connection 
with  this  case,  that  the  Code  of  the  District 
of  Columbia,  which  went  into  effect  the  1st 
of  January  following  the  decision,  provided 
that,  when  a  plea  of  set-off  has  been  filed, 
the  plaintiff  cannot  discontinue  his  action 
without  the  defendant's  consent;  and,  wheth- 
er he  undertakes  to  maintain  bis  claim  or 
not,  the  defendant  shall  be  entitled  to  a 
trial  of  and  judgment  upon  his  claim. 

And  in  McKesson  v.  Mendenhall,  64  N.  0. 
502,  the  general  rule  was  laid  down  that  a 
plaintiff  may  take  a  nonsuit  in  every  case 
where  no  judgment,  other  than  for  costs,  can 
be  recovered  against  him  by  the  defendant; 
but  that,  when  such  other  judgment  may  be 
recovered,  he  cannot  submit  to  a  voluntary 
nonsuit  except  with  the  consent  of  the  de- 
fendant. This  rule  was  followed  in  numer- 
ous other  North  Carolina  cases.  Francis  v. 
Edwards,  77  N.  C.  271;  Purnell  v.  Vaughan, 
80  N.  C.  46;  Gatewood  v.  Leak,  99  N.  C. 
363,  6  S.  E.  706;  Piedmont  Mfg.  Co.  v.  Bux- 
ton, 105  N.  C.  74,  10  S.  E.  264;  People's 
Bank  v.  Stewart,  93  N.  C.  402. 

In  Whedbee  v.  I.«ggett,  92  N.  C.  465.  the 
court  distinguished  between  a  counterclaim 
arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  and  a  counterclaim 
arising  independently  of  the  cause  of  ac- 
tion alleged  in  the  complaint  which  was  al- 
lowed by  the  statute  in  that  state,  and  held 
that,  where  the  first  kind  of  counterclaim 
is  set  up,  the  plaintiff  cannot  voluntarily 
submit  to  a  nonsuit  as  it  is  reasonable  and 
just  that  the  rights  of  the  parties  arising 
out  of  the  same  contract  or  transaction 
should  be  settled  at  the  same  time;  but 
that  it  is  otherwise  as  to  the  second  kind, 
and  the  plaintiff  may  submit  to  a  voluntary 
nonsuit  as  to  his  own  cause  of  action,  but 
cannot,  by  so  doing,  put  an  end  to  the  de- 
fendant's right  to  litifjate  his  own  counter- 
claim. And  to  the  .<>ame  general  e(Teet  are 
numerous  other  North  Carolina  cases.  Mc- 
Neill v.  Lawton,  97  N.  C.  16,  1  S.  E.  493; 
Bvnum  v.  Powe.  97  N.  C.  374.  2  S.  E.  170; 
Wilkins  v.  Suttles,  114  N.  C.  550,  10  S.  E. 


Digitized  by 


Google 


S44 


ALABAMA  SUPREME  COURT. 


Jan., 


permits  judgment  to  be  taken  by  the  de- 
fendant for  the  balance  found  due  him  doea 
not  preclude  a  discontinuance.  Cumminga 
T.  Pruden,  supra.  But  it  is  said  there  are 
decisions  to  the  contrary  of  these,  and  sev- 
eral are  referred  to.  The  Texas  cases  are 
not  in  point,  as  they  are  decided  under  the 
civil  law,  which  does  not  prevail  in  thia 
state.  Egery  v.  Power,  6  Tex.  601;  Walcott 
T.  Hendrick,  6  Tex.  406;  Bradford  v.  Ham- 
ilton, 7  Tex.  65.  The  case  of  Francis  v.  Ed- 
wards, 77  N.  C.  271,  was  decided  upon  a  con- 
struction of  the  Code  of  that  state,  and 
therefore  has  no  bearing.  In  Riley  v.  Carter, 
supra,  the  defendant  had  obtained  judgment 
for  his  set-off  in  justice's  court,  and  the 
plaintiff  removed  the  case  to  the  circuit 
court  by  certiorari,  and  then,  in  that  court, 
was  given  leave  to  dismiss  his  suit.  This 
was  palpable  error,  and  the  court  so  held; 
but  we  discover  no  analogy  between  that 
case  and  this.  The  defendant  had  his  judg- 
ment, and,  unless  error  was  shown,  had  a 
right  to  retain  it.  The  three  New  York 
cases  of  Cockle  v.  Underwood,  3  I>uer,  678, 
Rees  V.  VanPatten,  13  How.  Pr.  268,  and 
Van  Alen  v.  Schermerhom,  14  How.  Pr.  287, 
•re  not  in  point  because  decided  under  the 
state  Code;  but,  so  far  as  they  can  be  con- 
sidered as  having  a  bearing,  they  are  against 
the  defendant,  instead  of  for  him,  for  they 
all  recognize  the  power  of  the  court,  in  ito 
discretion,  to  permit  the  plaintiff  to  discon- 


tinue, which  is  all  that  is  necessary  to  sus- 
tain this  judgment." 

It  seems  that  the  statement  by  the  com- 
piler on  page  848  of  6  Encyclopedia  of  Plead- 
ing ft  Practice  as  to  the  modem  rule  is  not 
sustained  by  the  weight  of  authority  as  to 
actions  of  law,  but  does  obtain  in  chancery. 
The  leading  authority  to  the  effect  that  a 
dismissal  by  the  plaintiff  will  not  deprive 
the  defendant  of  his  right  to  a  judgment 
over  is  the  case  of  East  St.  Louis  v.  Thomas, 
102  HI.  463.  In  that  jurisdiction  they  have 
a  statute  providing  that,  "when  a  plea  of 
set-off  shall  have  been  interposed,  the  plain- 
tiff shall  not  be  permitted  to  dismiss  his 
suit  without  the  consent  of  the  defendant  or 
leave  of  court." 

Whether  the  plaintiff  was  entitled  to  a 
bill  of  exceptions,  under  {  614  of  the  Code 
of  1896,  or  not,  because  his  claim  was  ad- 
mitted by  the  defendant  and  there  was  no 
adverse  ruling  in  reference  to  same,  we  need 
not  decide,  as  it  is  clear  he  had  the  right 
to  nonsuit  or  dismiss  at  any  time  before  the 
verdict.  The  trial  court  erred  in  not  per- 
mitting the  plaintiff  to  dismiss  his  case,  and 
properly  corrected  the  error  by  granting  the 
motion  for  a  new  trial 

The  judgment  of  the  City  Court  ia  af- 
firmed. 

Tyson,  Ch.  J.,  and  Simpson  and  Mo> 
Clellan,  JJ.,  concur. 


606;  Union  Bank  v.  Oxford,  116  N.  C.  339, 
21  S.  E.  410;  Rumbough  v.  Young,  119 
N.  C.  667,  26  S.  E.  143;  Sydnor  Pump  & 
Well  Co.  V.  Rocky  Mount  Ice  Co.  126  N.  C. 
80,  34  S.  E.  198;  Olmsted  v.  Smith,  133  N. 
C.  584,  46  S.  E.  953 ;  Tennessee  River  Land 
&  Timber  Co.  v.  Butler,  134  N.  C.  60,  45  S. 
E.  966;  Boyle  v.  Stallings,  140  N.  C.  624,  63 
S.  E.  346. 

In  several  North  Carolina  cases  the  non- 
suit was  granted  notwithstanding  the  fact 
that  the  defendant  had  set  up  a  counterclaim. 
But  these  cases  were  decided  upon  the  pe- 
culiar state  of  facts  in  the  particular  case, 
and  are  not  necessarily  opposed  to  the  gen- 
eral rule  prevailing  in  that  state. 

Thus,  in  Mercantile  Bank  v.  Pettigrew,  74 
N.  C.  326,  it  was  held  that  the  plaintiff 
might  voluntarily  submit  to  a  nonsuit 
where  it  was  apparent  from  the  pleading 
that  the  defendant  could  not  recover  upon 
his  counterclaim. 

And  in  Lee  v.  Eure,  93  N.  C.  6,  in  an  ac- 
tion to  subject  the  lands  of  a  deceased  debt- 
or to  a  sale  to  satisfy  a  judsfment  lien 
thereon,  it  was  held  that  the  plamtiff  might 
take  a  nonsuit  as  to  the  defendants  who 
were  not  necessary  or  proper  parties  to  the 
action,  although  they  Iiad  interposed  a  coun- 
terclaim. 

Numerous  other  cases  uphold  the  general 
rule,  that  a  plaintiff  may  not,  by  volun- 
tarily submitting  to  a  nonsuit,  prejudice 
the  rights  of  a  defendant  who  has  set  up  a 
16  L.RA.(N£.) 


counterclaim.  Lay  ▼.  Collins,  74  Ark.  536, 
86  S.  W.  281 ;  GrifBn  v.  Jorgenson,  22  Minn. 
92;  Axiom  Min.  Co.  v.  Little,  6  S.  D.  438, 
61  N.  W.  441;  Schaetzel  v.  Huron,  6  S.  D. 
134,  60  N.  W.  741 ;  Cooke  v.  McQuaters,  19 
S.  D.  361,  103  N.  W.  385;  Riley  v.  Carter,  3 
Humph.  230;  Northwestern  Mut.  L.  Ins.  Co. 
V.  Barbour,  96  Ky.  7,  23  8.  W.  684. 

There  appears  to  be  some  confusion  in 
the  decisions  in  New  York,  especially  in  the 
earlier  ones,  as  to  the  right  of  the  plaintiff 
to  submit  to  a  nonsuit  where  a  counterclaim 
has  been  interposed. 

Some  of  the  cases  hold  that  the  plaintiff 
may  take  a  nonsuit  before  the  time  for  re- 
ply to  the  counterclaim  has  expired.  Sea- 
board &  R.  R.  Co.  V.  Ward,  18  Barb.  595; 
Oaksmith  v.  Sutherland,  1  Hilt  265,  4  Abb. 
Pr.  16. 

Others  hold  that  the  plaintiff  cannot  take 
a  nonsuit,  if  the  time  to  reply  has  expired, 
unless  some  special  grounds  be  stated  which 
would  justify  the  court  in  making  such  an 
order  (Cockle  v.  Underwood,  3  Duer,  676; 
Geenia  v.  Keah,  66  Barb.  245)  ;  but  it  will 
not  be  granted  merely  upon  the  ground  of 
the  defendant's  insolvency  (Gwathney  T. 
Cheatham,  21  Hun,  576) .  The  plaintiff  may 
have  a  nonsuit,  although  a  counterclaim  has 
been  interposed;  but  it  is  within  the  power 
of  the  court  to  fix  the  terms.  Tubbs  v. 
Hall,  12  Abb.  Pr.  N.  S.  237. 

Since  the  passage  of  the  amendment  to 
§  412  of  the  Code  of  Civil  Procedure,  which 
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Btaya  the  mjiaiiig  of  the  statute  of  limita- 
tiona  against  the  defendant's  counterclaim 
during  the  pendency  of  the  action,  the  plain- 
tiff may  at  any  time  discontinue  his  action 
on  paying  the  defendant's  taxable  costs  to 
the  date  of  discontinuance.  Cohn  y.  Anath- 
an,  16  N.  Y.  Civ.  Proc.  Hep.  178,  4  N.  Y. 
Supp.  97;  Felix  v.  VanSlooten,  43  N.  Y. 
S.  R.  791,  17  N.  Y.  Supp.  844. 

The  court  will  reverse  a  judgment  award- 
ing the  plaintiff  a  nonsuit  where  the  rights 
of  the  defendant  are  prejudiced,  but  not  oth- 
erwise. Pacific  Mail  S.  S.  Co.  t.  Leuling,  7 
Abb.  Pr.  N.  S.  37 ;  Rees  t.  VanPatten,  13 
How.  Pr.  268;  Van  Alen  v.  Schermerhorn,  14 
How.  Pr.  287;  Parker  t.  Commercial  Tele- 
gram Co.  S  N.  Y.  S.  R.  174;  Iselin  v.  Smith, 

62  Hnn,  221,  16  N.  Y.  Supp.  683. 

In  the  later  Kew  York  decisions,  the  rule 
seems  to  be  that  whether  or  not  the  plain- 
tiff may  dismiss  his  action  where  a  counter- 
claim has  been  interposed  is  within  the  dis- 
cretion of  the  court ;  but  this  is  a  legal,  and 
not  an  arbitrary,  discretion,  and  the  appel- 
late court  will  reverse  a  judgment  of  non- 
suit if  the  rights  of  the  defendant  are  preju- 
diced. Numerous  cases  uphold  this  rule. 
Livermore  ▼.  Bainbridge,  61  Barb.  368,  Af- 
firmed in  49  N.  Y.  126;  Wilder  v.  Boyn- 
ton,  63  Barb.  647;  Washington  Glass  Co.  ▼. 
Benjamin,  43  N.  Y.  S.  R.  362,  17  N.  Y.  Supp. 
135;    Walsh  y.   Walsh,   33  App.  Div.  579, 

63  N.  Y.  Supp.  881 ;  Yellow  Pine  Co.  v.  Le- 
high Valley  Creosoting  Co.  32  App.  Div.  61, 
62  N.  Y.  Supp.  281;  Kmger  y.  Persons,  52 
App.  Diy.  60,  64  N.  Y.  Supp.  841;  Janssen 
▼.  Whitloek,  68  App.  Div.  367,  68  N.  Y. 
Supp.  1086;  Wanamaker  y.  Megraw,  27 
Misc.  691,  69  N.  Y.  Supp.  81;  Fizburg  v. 
Ramsey,  40  Misc.  216.  97  N.  Y.  Supp.  359; 
Block  y.  Ottenberg,  63  Misc.  647,  103  N.  Y. 
Supp.  739;  Carleton  v.  Darcy,  76  N.  Y. 
375;  Re  Lasak,  131  N.  Y.  624,  30  N.  E.  112. 

Without  expressing  a  decided  opinion  up- 
on the  general  subject  of  the  right  of  a 
plaintiff  to  dismiss  his  suit  where  a  set-off 
has  been  pleaded,  the  court,  in  Holcomb  v. 
Holcomb,  23  Fed.  781,  said  that  it  was  suf- 
ficient for  the  purposes  of  the  case  to  hold 
that,  where  a  cause  is  referred  to  a  referee, 
and  the  latter  has  found  a  balance  due  to  the 
defendant,  and  the  statute  of  limitations  has 
run  against  an  original  suit  upon  the  lat- 
ter's  claim,  the  plaintiff  ought  not  to  be 
permitted  to  discontinue  without  the  assent 
of  the  defendant. 

Under  the  civil  law  in  Texas,  nmnerous  of 
the  earlier  decisions  held  that,  where  a  de- 
fendant had  pleaded  in  reconvention,  the 
plaintiff  could  not  deprive  him  of  his  right 
to  an  adjudication  upon  the  matters  em- 
braced in  his  plea  by  taking  a  nonsuit. 
Thomas  v.  Hill,  3  Tex.  270;  Egery  v.  Power, 
S  Tex.  601;  Bradford  v.  Hamilton,  7  Tex. 
66;  McCoy  v.  Jones,  9  Tex.  363;  Peck  t. 
HcKellor,  33  Tex.  234;  Midkiff  v.  Stephens, 
9  Tex.  Civ.  App.  411,  29  8.  W.  54. 

The  following  Texas  cases,  although  ad- 
mitting the  general  rule,  hold  that  the  facts 
of  the  particular  case  take  it  out  of  the 
rule:  Brown  v.  Pfouts,  63  Tex.  221,  where 
a  motion  to  set  aside  a  voluntary  nonsuit, 
16  LJLA.(N.S.) 


made  several  days  after  the  nonsuit  was 
granted,  was  denied  upon  the  ground  that 
no  sufficient  reason  was  shown  why  an  ob- 
jection was  not  taken  at  the  time  the  non- 
suit was  granted;  Block  v.  Weiller,  61  Tex. 
692,  where  it  was  held  that  it  waa  not  er- 
ror to  grant  a  nonsuit  and  refuse  judg- 
ment on  defendant's  counterclaim,  where  the 
latter  had  offered  no  evidence  in  support 
thereof. 

In  connection  with  the  foregoing  Texas 
cases,  it  may  be  well  to  call  attention  to 
art.  1260,  Tex.  Rev.  Stat.  1895,  which  pro- 
vides that,  where  defendant  has  filed  a  coun- 
terclaim seeking  affirmative  relief,  the  plain- 
tiff shall  not  be  permitted,  by  discontinu- 
ance of  his  suit,  to  prejudice  defendant's 
right  to  be  heard  on  his  counterclaim, — thus 
affording  the  defendant  by  statute  the  same 
protection  which  the  courts  had  formerly 
given  him  under  the  civil  law. 

The  rule  in  Louisiana,  where,  also,  the 
civil  law  prevails,  is  that  a  plaintiff  may 
discontinue  his  suit  on  the  payment  of 
costs;  but  he  cannot,  by  so  doing,  put  de- 
fendant out  of  court,  and  defeat  any  legal 
rights  which  the  latter  may  have  acquired 
under  a  demand  in  reconvention.  Coxe  v. 
Downs,  9  Rob.  (La.)  133;  Jones  v.  Jen- 
kins, 9  Rob.  (La.)  180;  McDonogh  v.  Du- 
tillei,  3  La.  Ann.  660 ;  Barrow  y.  Bobichaux, 
15  La.  Ann.  70;  Davis  v.  Young,  35  La. 
Ann.  739;  State  ex  rel.  Gondran  v.  Rost,  48 
La.  Ann.  465,  19  So.  256. 


BIARTIiAND  COTTBT  OF  APPEALS. 

FRANK  M.  REYNOLDS,  USE  OP  JOHN 
L.  G.  LEE,  Trustee,  Appt., 

V. 

GERMAN  AMERICAN  INSURANCE  COM- 
PANY. 

(—  Md.  — ,  68  Atl.  262.) 

Insurance  —  when  In  effect. 

1.  For  the  purpose  of  determining  wheth- 
er or  not  an  inventory  is  taken  in  time, 
the  taking  effect  of  an  insurance  contract 
is  not  postponed  until  a  clerical  error  in 
the  policy  as  to  the  amount  of  the  Insurance 
has  been  rectified,  nor  until  the  payment  of 
the  premium,  there  being  no  provision  in  the 
policy  that  it  shall  not  be  binding  until  the 
premium  is  actually  paid. 

Same  —  iron-safe  clause  —  compliance. 

2.  The  iron-safe  clause  in  an  insurance 
policy  is  not  complied  with,  either  literally 
or  substantially,  by  the  taking  of  an  in- 
ventory fourteen  days  after  the  time  limit 
for  doing  so  has  expired;  and  the  policy, 
having  ^come  void  for  that  reason,  is  not 
revived  thereby. 


(December  4,  1907.) 


Note.  —  Although  there  are  many  cases 
involving  the  sufficiency  of  the  compliance 
with  the  so-called  "iron-safe  clause,"  there 
appears  to  be  no  other  which  involves  the 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Baltimore  City  Court  in  defendant's 
favor  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  fire-insurance 
policy.    Affirmed. 

The  fActs  are  stated  in  the  opinion. 

Messrs.  John  C.  Rose  and  Jobn  li.  G. 
Lee,  for  appellant: 

The  action  of  the  parties  on  January  29th 
was  precisely  equivalent  in  its  legal  effect 
to  the  issue  of  a  new  policy  dated  January 
29th. 

Good  V.  Martin,  96  U.  S.  96,  24  L.  ed. 
343 ;  Lee  v.  Massachusetts  F.  &  M.  Ins.  Co.  6 
Mass.  208;  Washington  F.  Ins.  Co.  v.  Da- 
vison, 30  Md.  109. 

The  clause  in  question,  construed  in  ac- 
cordance with  the  universally  accepted  can- 
ons of  construction  of  like  clauses  in  in- 
surance policies,  was  complied  with  by  the 
plaintiff. 

Metropolitan  L.  Ins.  Co.  v.  Dempscy,  72 
Md.  295,  19  Atl.  642;  Home  Friendly  Soc. 
V.  Roberson,  100  Md.  87,  59  Atl.  279; 
Trader's  Ins.  Co.  v.  Catlin,  163  111.  264,  35 
L.R.A.  595,  45  N.  E.  265;  Crete  Farmers' 
Mut.  Twp.  Ins.  Co.  v.  Miller,  70  111.  App. 
399;  Schijiidt  v.  Peoria  M.  &  F.  Ins.  Co.  41 
111.  298;  Lane  v.  Maine  Mut.  F.  Ins.  Co.  12 
Me.  44,  28  Am.  Dec.  160;  Willis  v.  Germania 
A  Hanover  F.  Ins.  Cos.  79  N.  C.  286 ;  Farm- 
ers' Mut.  F.  Ins.  Co.  V.  Moyer,  97  Pa.  441 ; 
Mutual  F.  Ins.  Co.  v.  Coateaville  Shoe  Fac- 
tpry,  80  Pa.  407;  Germania  F.  Ins.  Co.  v. 
Klewer,  129  III.  599,  22  N.  E.  489;  Western 
Assur.  Co.  v.  Mason,  5  HI.  App.  148. 

A  substantial,  and  not  a  literal,  compli- 
ance with  the  iron-safe  clause  is  all  that  is 
incumbent  upon  the  insured. 

Willis  v.  Germania  &  Hanover  F.  Ins. 
Cos.  79  N.  C.  289;  Liverpool  &  L.  G.  Ins. 
Co.  V.  Kemcy,  180  U.  S.  132,  45  L.  ed.  460, 
21  Sup.  Ct.  Rep.  326;  3  Joyce,  Ins.  2063; 
13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  356;  1 
Clement,  Fire  Ins.  Dig.  266,  rule  4;  Connec- 
ticut F.  Ins.  Co.  V.  Jeary,  60  Neb.  338,  51 
L.R.A.  698,  83  N.  W.  78 ;  Brown  v.  Palatine 
Ins.  Co.  89  Tex.  500,  35  S.  W.  1060;  Lum- 
berman's Ins.  Co.  v.  McDowell,  60  111.  130; 
Virginia  F.  &  M.  Ins.  Co.  v.  Cummings 
(Tex.  Civ.  App.)  78  S.  W.  716;  Malin  v. 
Mercantile  Town  Mut.  Ins.  Co.  105  Mo. 
App.  626,  80  S.  W.  56;  McNutt  v.  Virginia 


F.  &  M.  Ins.  Co.  (Tenn.  Ch.  App.)  45  S.  W. 
61. 

Messrs.  John  P.  Poe  ft  Sona  for  ap- 
pellee. 

Boyd,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  sued  the  appellee  ou  an  in- 
surance policy,  for  a  loss  alleged  to  hava 
been  sustained  by  a  fire  which  occurred  on 
February  20,  1906,  and  destroyed  his  stock 
of  merchandise.  The  case  was  taken  from 
the  jury  on  the  ground  that  the  policy  issued 
by  the  appellee  was  null  and  void  by  reason 
of  the  appellant  failing  to  comply  with  what 
is  called  the  "iron-safe  clause"  which  was 
attached  to  the  policy.  The  part  of  that 
clause  involved  in  this  case  is  as  follows: 

Iron-Safe  Clause. 
Warranty  to  Keep  Books  and  Inventories, 

and  to  Produce  Them  in  Case  of  Loss. 

The  following  covenant  and  warranty  is 
hereby  made  a  part  of  this  policy : 

1st.  The  assured  will  take  a  complete 
itemized  inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year,  and,  unless  such 
inventory  has  been  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this  pol- 
icy, one  shall  be  taken  in  detail  within  thir- 
ty days  of  issuance  of  this  policy,  or  this 
policy  shall  be  null  and  void  from  this  date, 
and,  upon  demand  of  the  assured,  the  un- 
earned premium  from  such  date  shall  be  re- 
turned. 

Then  follow  other  provisions  not  espe- 
cially relied  on  in  this  case.  The  policy  was 
dated  December  22,  1905,  and  insured  the 
appellant  "for  the  term  of  one  year  from 
the  22d  day  of  Dec.,  1905,  at  noon,  to  the 
22d  day  of  Dec.,  1906,  at  noon."  The  appel- 
lant's store  was  at  Level,  Harford  county, 
Maryland,  and  the  policy  was  issued  by  D. 
B.  Record,  an  agent  of  the  appellee,  whose 
office  was  at  Belair,  in  that  county.  The  a]i- 
pellant  testified  that  Mr.  Record  visited 
his  store  on  December  22,  1905,  and  agreed 
to  issue  him  a  policy  for  the  amount  of  $1,- 
500  on  his  stock  of  goods,  and  told  him  ''that 
he  would  send  him  the  policy,  but  that  in 
the  meantime  he  was  insured  from  that 
date  on  his  stock  of  goods  for  $1,500,  the 
amount  asked  for  and  agreed  to  be  given  by 


question  whether  the  making  of  an  inven- 
tory after  the  time  limited  in  the  policy, 
but  before  the  fire,  is  a  sufficient  and  sub- 
stantial compliance  with  the  terms  of  the 
policy.  It  would  seem  that,  as  the  failure 
to  take  an  inventory  within  the  time  limited 
in  no  wise  lessens  the  security  or  increases 
the  risk,  and  the  sole  purpose  of  the  in- 
ventory is  to  facilitate  the  ascertainment 
of  the  loss,  it  might  be  very  plausibly  ar- 
gued that,  if  the  insured  presented  a  satis- 
15  L.R.A.(N.S.) 


factory  inventory  made  before  the  fire,  al- 
though after  the  time  limited  in  the  policy, 
there  would  be  a  substantial  compliance  with 
the  intentions  of  the  parties,  although  the 
assured  had  not  literally  complied  with  the 
terms  of  the  policy. 

Upon  the  general  question  of  condition* 
in  a  fire  policy  as  to  keeping,  preserving, 
and  producing  books  and  papers,  see  note  to 
Connecticut'  F.  Ins.  Co.  v.  Jeary,  61  L.R.A. 
698. 
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Record  as  agent  of  the  defendant  eompanj." 
He  received  the  policy  by  mail  on  the  23d  or 
'24th  of  December,  and,  upon  examining  it, 
he  found  that  the  typewritten  slip  attached 
to  it  contained  the  figures  $1,000,  instead  of 
$1,500,  which  was  the  amount  agreed  upon, 
although  written  in  the  body  of  the  policy, 
and  in  figures  on  it.  the  amount  stated  was 
$1,500.  The  appellant  kept  it  in  his  pos- 
aes»ion  until  the  29th  of  January,  1906, 
when  he  showed  it  to  Mr.  Record  at  Belair, 
called  his  attention  to  the  diiference  between 
the  amount  named  in  the  policy  and  that 
on  the  slip,  and  "thereupon,  at  his  request 
and  in  his  presence.  Record  struck  out  the 
figures  1,000  on  the  slip  and  wrote  over 
those  figures  the  figures  1,500  as  they  now 
appear  on  the  policy."  On  the  same  day 
the  appellant  "paid  to  Record  the  sum  of 
$32.81,  being  the  premium  on  the  policy  for 
A  year  from  December  22,  1905,  to  December 
22*.  1900." 

He  also  testified  that  the  last  inventory 
taken  by  him  before  the  policy  was  issued 
was  begun  December  4,  1904,  and  completed 
December  8,  1904,  and  he  took  no  inventory 
from  that  time  until  the  one  he  began  on 
Tebruary  1,  1906,  and  completed  on  Febru- 
ary 6th. — the  fire  occurring  on  February 
20th.  Mr.  Record  testified  that  the  state- 
ment of  the  appellant  that  he  had  told  him 
he  was  insured  from  December  22d  for  $1,- 
500  was  correct,  and  that  he  had  authority 
from  the  company  to  make  such  statement; 
that  the  figures  $1,000  were  written  on  the 
slip  by  mistake  by  his  typewriter.  He  also 
said  that,  "when  his  attention  was  called 
hy  plaintiff  to  the  clerical  error  in  the  policy 
as  above  stated,  the  strictly  regular  and 
formal  way  would  have  been  to  write  an 
entirely  new  policy,  but  it  was  late  in  the 
afternoon  when  plaintiff  called  and  he  was 
in  a  hurry  and  witness  corrected  it  in  the 
way  stated  as  a  short  cut  to  make  the  cor- 
rection;" although  he  did  not  say  that  he 
told  the  appellant  when  he  called  his  atten- 
tion to  the  error. 

1.  The  appellant  contends  that  the  ap- 
pellee was  bound  by  the  policy  for  three  rea- 
sons, which  we  will  consider  in  the  order  fol- 
lowed in  the  appellant's  brief.  "(1)  Be- 
cause the  policy  was  not  perfectly  issued  un- 
til January  29th,  and.  as  the  inventory  was 
taken  February  1st  to  6th,  it  was  taken 
within  thirty  days  of  the  true  date  of  the 
issue  of  the  policy,  and  therefore  the  iron- 
safe  clause,  no  matter  how  construed,  was 
literally  complied  with."  Although  the 
prayers  of  the  appellee  do  not  refer  to  the 
pleadings,  and  hence  they  are  not  to  be 
■considered  in  passing  on  their  validity,  we 
cannot  well  avoid  seeing  that  the  plaintiff  in 
its  declaration  alleged  that  "the  defendant, 
«n  the  22d  day  of  December,  1905,  by  its 
15  L.R.A.(N.S.) 


contract  commonly  called  an  insurance  pol- 
icy, agreed  to  insure  the  plaintiff,"  etc.  But, 
regardless  of  that,  the  appellant  himself 
testified  that  he  was  to  be  considered  in- 
sured from  that  date.  If  a  fire  had  occurred 
on  December  30th,  could  there  have  been 
any  doubt  about  the  right  of  the  appellant 
to  recover?  The  time  of.  payment  of  the 
premium  was  a  mere  question  between  the 
appellant  and  the  agent,  so  far  as  disclosed 
by  the  record.  In  the  absence  of  some  pro- 
vision in  the  policy  providing  that  it  should 
not  attach  until  the  premium  was  actually 
paid,  there  could  be  no  doubt  about  the 
validity  of  it,  and  it  would  not  be  invalid 
merely  because  the  premium  had  not  been 
paid.  That  is  a  question,  first,  between  the 
company  and  its  agent,  and,  then,  between 
the  agent  and  the  insured.  If  the  agent 
chose  to  run  the  risk  of  its  payment,  and  the 
company  was  willing  to  look  to  him,  the  in- 
sured could  not  complain.  The  appellant 
not  only  owed  this  premium,  but  the  balance 
on  another  policy,  which  he  paid  by  one 
check  of  January  29th.  He  not  only  did 
not  claim  that  his  policy  was  to  run  from 
the  latter  date,  but  he  testified  that  he  paid 
"the  sum  of  $32.81,  being  the  premium  on 
the  policy  for  a  year  from  December  22, 
1905,  to  December  22,  1906."  His  policy, 
which  he  had  had  in  his  possession  since 
December  23d  or  24th,  showed  that  it  only 
insured  him  between  those  dates,  and  he 
doubtless  knew  that  Mr.  Record  had  made 
himself  responsible  to  the  company  for  the 
premium  for  that  insurance, — at  least  that- 
is  not  unusual  with  agents.  There  was  in 
reality  no  difficulty  about  the  policy.  The 
correct  amount  of  insurance  was  not  only 
shown  in  figures  on  the  body  of  the  policy, 
but  it  was  written  out  therein;  and  the 
mere  fact  that  on  the  slip,  which  is  pri- 
marily intended  to  describe  the  goods  in- 
sured, there  were  the  figures  of  $1,000  in- 
stead of  $1,500,  could  have  made  no  possi- 
ble difference  in  case  of  loss.  It  was  per- 
haps well  enough  to  have  it  corrected;  but, 
if  Mr.  Record  had  written  a  new  policy, 
there  is  no  suggestion  that  he  would  not 
have  written  it  to  cover  the  same  period  of 
time  tliat  the  other  one  did.  As  by  the 
agreement  the  property  had  been  insured 
since  December  22d,  it  was  only  fair  that 
the  premium  should  be  paid  from  that  time. 
Authorities  are  cited  to  show  that  an  in- 
surance contract  takes  effect  on  delivery,  and 
that  the  date  of  the  policy  is  not  conclusive 
evidence  of  delivery;  but  the  testimony 
shows  that  this  policy  was  delivered  on  De- 
cember 23d  or  December  24th,  and  was  in 
the  possession  of  the  appellant  from  that 
time  until  the  fire,  excepting  for  the  few 
moments  required  to  change  the  figures  on 
the  slip,  which  change  we  deem  wholly  im- 
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material  and  vsneeessary.  The  ease  of 
Washington  F.  Ins.  Co.  v.  Davison,  30  Md. 
109,  was  cited  to  show  that,  when  a  change 
in  the  policy  is  made  at  the  time  the  premi- 
um ia  paid,  the  policy  first  becomes  a  bind- 
ing con1;ract  from  that  time,  but  that  policy 
provided  that  it  should  not  be  binding  until 
the  premium  was  actually  paid,  and  the 
question  was  oonsequently  disposed  of  on 
that  ground. 

2.  The  second  reason  given  to  show  that 
the  appellee  was  liable  is  "because  the  clause 
in  question,  construed  in  accordance  with 
the  universally  accepted  canons  of  construc- 
tion of  like  clauses  in  insurance  policies, 
was  complied  with  by  the  plaintiff.'  This 
clause  is  of  comparatively  recent  use,  but, 
although  it  is  stated  in  13  Am.  &  Eng.  Bnc. 
Law,  2d  ed.  366,  note  9,  that  the  first  case 
construing  it  appears  to  be  Ooddard  t.  East 
Texas  F.  Ins.  Co.  67  Tex.  69,  60  Am.  Rep. 
1,  1  S.  W.  906, — decided  in  1886, — ^there  have 
been  a  great  many  decisions  sustaining  it. 
It  is  said  in  19  Cyc.  Law  &  Proc.  p.  761, 
that,  "in  order  to  expedite  the  proof  of  loss, 
and  to  verify  the  honesty  of  the  claim  of 
loss,  provisions  are  customarily  inserted  in 
policies  upon  stocks  in  trade  requiring  the 
insured  to  take  an  inventory  at  frequent,  in- 
tervals, to  keep  regular  books,  and  to  preserve 
all  papers  in  an  iron  or  fireproof  safe.  These 
provisions  are  uniformly  upheld  as  promis- 
sory warranties  to  be  strictly  performed  to 
entitle  the  insured  to  recover  for  a  loss." 
There  are  many  cases  cited  in  the  note.  In 
13  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  366,  it  is 
said  of  this  clause:  "While  there  was  at 
first  some  disposition  to  ignore  the  clause 
when  it  was  attached  merely  in  the  form  of 
a  rider  and  knowledge  of  it  was  not  brought 
home  to  the  insured,  it  has  now  become 
well  settled  by  adjudications  which  have 
multiplied  rapidly  during  the  few  years  of 
its  existence  that  this  clause  is  not  only 
reasonable,  but  even  desirable,  and  that  In 
ordinary  cases  it  will  be  enforced."  While 
it  is  true  that  insurance  companies  some- 
times resort  to  such  technical  defrnses  as  to 
shake  the  confidence  of  the  public  in  them, 
it  is  also  true  that  fraudulent  claims  for 
losses  are  not  infrequently  made  against 
them, — especially  for  the  class  of  property 
covered  by  this  policy.  Honest  merchants 
are  interested  in  a  reasonable  protection 
against  such  fraudulent  claims,  as  they  may 
cause  the  companies  to  be  stricter  even  with 
those  who  are  honest,  and  may  have  the 
effect  of  keeping  the  premiums  higher  than 
they  would  otherwise  be.  In  saying  this  we 
do  not  mean  to  intimate  that  this  appellant 
is  not  acting  fairly  and  honestly,  as  there  is 
nothing  in  the  record  to  justify  such  an  in- 
timation; but  we  refer  to  a  fact  which  is 
well  known  to  exist.  There  can  be  no  doubt 
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that  the  appellant  did  not  comply  with  th» 
requirements  of  this  policy  as  to  the  in- 
ventory, and  yet  that  is  an  important  pro- 
vision for  the  protection  of  insurance  com- 
panies against  excessive  demands  for  losses. 
Indeed,  it  may  be  very  difficult  for  a  mer- 
chant to  make  anything  like  an  accurate 
estimate  of  his  loss,  if  he  has  not  taken 
an  inventory  within  a  year.  If  he  has  not 
done  so  when  he  insures,  this  clause  allows- 
him  to  do  so  within  thirty  days  from  the  is- 
suance of  the  policy,  and  it  is  attached  to  it 
in  such  way  as  to  attract  more  attention 
than  it  would  if  printed  in  the  body  of  the 
policy.  It  may  seem  to  be  a  hard  rule  to 
declare  a  policy  forfeited  for  some  act  of 
omission  or  commission  which  in  point  of 
fact  was  not  the  cause  of  the  fire,  and  actu- 
ally did  no  injury  to  the  insurer;  but,  when 
parties  enter  into  contracts  which  are  not 
prohibited  by  law,  and  are  declared  by  the 
courts  to  be  reasonable  regulations,  upon 
what  principle  can  a  court  revive  a  policy, 
which  by  its  terms  was  null  and  void,  simply 
because  the  insurer  sustained  no  injury  by 
reason  of  the  insured's  failure  to  do  what 
is  required  of  him?  After  this  policy  be- 
came null  and  void,  the  insured  could  not, 
by  his  act  alone,  revive  it  so  as  to  bind  the 
insurer.  So  far  as  is  disclosed  by  the  record, 
neither  the  company  nor  its  agent  was 
aware  that  the  appellant  had  not  complied 
with  his  part  of  the  contract.  As  he  knew 
it,  or  is  presumed  to  have  known  it,  he  could 
have  protected  himself  by  a  new  policy.  If 
taking  an  inventory  ten  days  after  the  time 
allowed  be  sufficient  to  revive  the  policy, 
why  would  ten  months  not  have  beent  The 
policy  was  either  valid  or  invalid  after  the 
thirty  days;  and,  if  valid  when  the  inven- 
tory was  taken,  it  would  still  have  been  so 
until  December  22,  1906,  so  far  as  this 
clause  is  concerned.  If  an  insured  sell  his 
property  during  the  term  of  a  policy,  and 
it  thereby  becomes  invalid  under  the  clause 
in  standard  policies,  could  he  revive  it  by 
repurchasing  the  property?  In  discussing 
the  subject  of  "Revival  of  Policy,"  it  is  said 
in  19  Cyc.  Law  &  Proc.  p.  709:  "II,  how- 
ever, the  provision  be  that  a  forfeiture  oc- 
curs upon  a  breach, — that  is,  that  the  policy 
shall  become  void, — the  removal  of  the  situ- 
ation causing  a  breach  of  condition  should 
not  operate  to  revive  the  policy  without  the 
consent  of  the  insurer."  And  again,  in 
speaking  of  illegal  use  of  the  premises,  it  is 
said:  "When  once  a  policy  has  become  void 
by  its  terms,  it  is  not  revived  by  a  termina- 
tion of  the  illegal  appropriation."  Id.  p.  7*23. 
That  work  also  says:  "If  the  policy  con- 
tains a  stipulation  that  it  is  to  he  void  if 
the  premises  shall  become  tinoccupicd  or  va- 
cant, rcoccupancv  after  a  breach  does  not  re- 
vive the  forfeited  policy."    Id.  p.  728.    "Un- 
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-der  the  clause  of  a  Are  policy  making  it  void 
if  any  unauthorized  hazardous  trade,  iu- 
'Creasing  the  risk,  is  earned  on  in  the  build- 
ing, the  fact  that  such  trade  was  carried  on 
avoids  the  policy,  no  matter  what  was  the 
cause  or  origin  of  the  fire,  or  that  such  trade 
was  carried  on  by  the  tenant  of  the  assured 
without  his  knowledge  or  consent."  How- 
ell V.  Baltimore  Equitable  Soc.  16  Md.  377. 
See  also  Liverpool  &  L.  &'  Q.  Ins.  Co.  v. 
Gunther,  116  U.  S.  130,  29  L.  ed.  581,  6  Sup. 
Ct  Rep.  306;  Planters'  Mut.  Ins.  Co.  t. 
Rowland,  66  Md.  236,  7  Atl.  257.  This 
-court  has  declared  that  there  can  be  no  re- 
covery on  insurance  policies  which  provided 
that  they  should  be  void  under  certain  con- 
ditions, in  a  number  of  cases,  amongst  oth- 
ers Bowman  v.  Franklin  F.  Ins.  Co.  40  Md. 
631,  where  there  was  a  judgment  against  the 
insured  which  was  not  made  known  to  the 
insurer;  Westchester  F.  Ins.  Co.  v.  Weaver, 
70  Md.  636,  5  L.R.A.  478,  17  Atl.  401,  18 
Atl.  1034,  where  there  was  a  mortgage; 
Wm.  Skinner  &,  Sons'  Ship-Building  &  Dry- 
Sock  Co.  V.  Houghton,  02  Md.  68,  84  Am. 
St.  Rep.  485,  48  Atl.  85,  where  the  insured 
had  agreed  in  writing  to  sell  the  property; 
Tumbull  V.  Home  F.  Ins.  Co.  83  Md.  312,  34 
Atl.  875,  where  gasolene  was  kept  on  the 
premises,  although  it  was  not  the  cause  of 
the  flre;  and  other  instances  might  be  cited. 
It  was  said  by  Judge  McSherry  in  Agricul- 
tural Ins.  Co.  V.  Hamilton,  82  Md.  88,  30 
L.R.A.  633,  51  Am.  St.  Rep.  457,  33  Atl. 
429,  that,  "in  Washington  F.  Ins.  Co.  v. 
Kelly,  32  Md.  421,  3  Am.  Rep.  149,  and  in 
Westchester  F.  Ins.  Co.  v.  Weaver,  70  Md. 
539,  5  L.R.A.  478,  17  Atl.  401,  18  Atl.  1034, 
this  court  repudiated  the  principle  of  inter- 
pretation adopted  in  some  cases, — ^that  insur- 
ance contracts  are  to  be  construed  most 
strongly  against  the  underwriter;  and 
adopted  the  sounder  view, — that  the  inten- 
tion of  the  parties,  as  gathered  from  the 
whole  instrument,  must  prevail."  In  this 
case  there  is  no  ambiguity,  and  there  can 
be  no  question  about  what  was  intended  by 
the  parties.  As  we  have  seen,  the  weight 
of  authority  is  not  only  to  the  effect  that 
such  a  provision  as  that  under  consideration 
is  valid,  but  it  is  said  to  be  desirable.  When, 
then,  the  parties  entered  into  the  contract 
embraced  in  the  policy,  and  expressly  agreed 
that  the  policy  should  be  null  and  void  un- 
less an  inventory  was  taken  as  therein  re- 
quired, there  could  be  no  justification  for 
the  court  setting  aside  the  terms  of  the  oon- 
tract,  because  the  insured,  subsequent  to 
the  thirty  days,  did  what  he  was  required  to 
do  within  that  time  in  order  to  keep  the 
policy  in  force.  If  there  was  evidence  of 
waiver,  another  question  would  arise;  but 
there  was  no  sufiRcient  evidence  to  submit  to 
the  jury  on  that  subject.  , 

IS  KBLA.ITSS.) 


3.  It  is  contended  that  a  substantial,  and 
not  a  literal,  compliance  with  this  clause  is 
all  that  is  required,  and  that  the  insured 
substantially  fulfilled  the  requirements  of 
the  clause.  Much  of  what  we  have  said 
above  is  applicable  to  this  point.  It  cannot 
be  said  to  be  a  substantial  compliance  with 
such  a  requirement  to  take  an  inventory 
fourteen  days  after  the  policy  has  become 
null  and  void.  If  the  company  was  to  h« 
held  liable,  it  had  the  right  to  have  such 
an  inventory  in  existence  during  all  the  time 
its  policy  was  in  force,  excepting  in  so  far 
as  it  had  agreed  to  the  contrary, — durin)} 
the  thirty  days.  Not  taldng  any  inventory 
during  that  time  is  a  very  different  mattei 
from  taking  one  in  a  way  which  might  nof 
be  considered  perfect.  Methods  of  book- 
keeping, taking  inventories,  etc.,  may  differ 
and  those  adopted  in  an  ordinary  country 
store  cannot  be  expected  to  be  as  thorough 
as  those  followed  by  experienced  bookkeeper! 
and  merchants.  A  substantial  compliance  in 
such  respects  might  answer,  but  no  compli- 
ance is  altogether  a  different  question.  It 
would  have  a  tendency  to  cause  utter  con- 
fusion and  uncertainty  for  courts  to  under 
take  to  determine  what  would  be  a  substan 
tial  compliance  with  such  a  contract  as  thii 
if  they  be  permitted  to  say  what  time  within 
the  eleven  months  would  be  a  "substantial 
compliance"  with  it.  The  logical  conclusion 
of  the  appellant's  construction  would  he 
that,  if  a  fire  occurred  just  before  the  close 
of  the  year  embraced  by  a  policy,  the  insur- 
er could  not  complain  if  the  insured  com- 
pleted an  inventory  the  day  before  the  flre. 
Such  a  construction  would  make  a  new  con- 
tract for  the  parties.  It  is  very  much  bet- 
ter for  the  insured,  if  he  be  careless  or  neg- 
ligent, to  know  that  he  must  take  the  in- 
ventory within  a  fixed  time,  than  to  let  him 
carry  the  risk  of  taking  one  before  a  fire 
occurs.  If  this  stock  had  burned  before  the 
inventory  was  taken,  but  after  the  thirty 
days,  it  could  hardly  be  contended  that  the 
appellant  could  have  recovered.  The  safe 
course  for  the  insured  and  the  insurer  is  to 
have  plain,  definite  terms  in  their  contract, 
and  to  require  each  to  comply  with  them,  if 
they  be  reasonable,  unless  waived  or  changed 
by  mutual  consent. 

So,  although  we  regret  that  the  appellant 
must  sustain  a  loss  by  his  unfortunate  neg- 
lect to  comply  with  his  part  of  the  contract, 
we  are  of  the  opinion  that  the  second  prayer 
was  properly  granted,  and  therefore  we  need 
not  discuss  the  first,  but  will  afGrm  the 
judgment. 

Judgment  affirmed;  the  appellant  to  pay 
the  costs  above  and  bela% 
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Not, 


VERMONT  S17PRKMX:  COURT. 

ROBERT  A.  LAWRENCE,  State's  Attorney, 

T. 

RUTLAND  RAILROAD  COMPANY. 

(80  Vt.  370,  67  Atl.  1091.) 

Corporate  charter  ^  contract  —  Impair- 
ment. 

1.  Reserved  power  to  amend  the  charter 
of  a  railroad  company  includes  the  right  to 
require  it  to  pay  its  employees  weekly  in 
lawful  money. 

Constitutional   law  —  contract   rights  — 
Inipairmeut. 

2.  The  constitutional  rights  of  a  corpora- 
tion to  contract  are  not  impaired  by  requir- 
ing it  to  pay  its  employees  weekly. 


Same  —  equal  protection  of  the  law*. 

3.  A  railway  ompany  is  not  deprived  of 
the  equal  protection  of  the  laws  by  a  stat- 
ute requiring  such  companies  and  other 
transportation  and  telephone  and  telegraph 
companies  to  pay  their  employees  weekly. 
Same  —  discrimination  —  foreign     cor- 

porations. 

4.  A  domestic  corporation  cannot  avoid 
the  effect  of  a  statute  requiring  corporations 
of  the  class  to  which  it  belongs  to  pay  their 
employees  weekly,  on  the  ground  that  it  i» 
unequal  because  inapplicable  to  foreign  cor- 
porations, since  such  corporations  are  ame- 
nable to  the  statute  so  far  as  they  attempt 
to  do  business  within  the  state. 

Same  —  contract  right  of  employee. 

5.  A  corporation  cannot  avoid  a  statute 
requiring  it  to  pby  its  employees  weekly  OB 


Case  Note.  —  Vdltdity  and  effect  of 
atututes  regxiUUing  time  of  payment 
of  wages. 

The  cases  collected  in  this  note  are  those 
decided  subsequently  to  those  cited  in  the 
note  to  Re  House  Bill  No.  1230,  28  L.R.A. 
344. 

The  California  act  (Stats.  1891,  p.  195) 
providing  that  "every  corporation  doing 
business  in  this  state  shall  pay  the  mechan- 
ics and  laborers  employed  by  it  the  waives 
earned  by  and  due  them  weekly  or  monthly, 
on  such  day  in  each  week  or  month  as  shall 
be  selected  by  such  corporation;"  and  pro- 
viding, further,  that  a  violation  of  the  act 
"shall  entitle  each  of  the  said  mechanics  and 
laborers  to  a  lien  on  all  the  property  of  said 
corporation  for  the  amount  of  their  wages, 
which  lien  shall  take  preference  over  all 
other  liens,  except  duly  recorded  mortgages 
or  deeds  of  trust," — is  unconstitutional  as 
class  legislation,  and  an  attempt  to  make  a 
mere  arbitrary  classification  not  founded  up- 
on natural  dilTerences,  or  differences  de- 
fined by  the  Constitution,  as  such  act  would 
give  a  lien  in  favor  of  laborers  and  mechan- 
ics who  are  employed  by  the  week  or  month, 
and  not  to  those  otherwise  employed.  Slo- 
eum  V.  Bear  Valley  Irrig.  Co.  122  Cal.  655, 
(i8  Am.  St.  Rep.  08.  55  Pac.  403. 

And  a  later  statute  (SUt.  1897,  p.  231) 
was  held,  in  Johnson  v.  Goodyear  Min.  Co. 
127  Cal.  4,  47  L.R.A.  338,  78  Am.  St.  Rep. 
17.  59  Pac.  304,  to  be  an  unconstitutional  dis- 
crimination against  corporations  and  their 
employees,  which  required  corporations  to 
pay  in  lawful  money  of  the  United  State.s, 
or  checks  negotiable  at  face  value,  at  least 
once  a  month,  "each  and  every  employee  em- 
ployed by  such  corporation  in  transacting  or 
carrying  on  its  business,  or  in  the  perform- 
ance of  labor  for  it,  the  wages  earned  by 
such  employee  during  the  preceding  month; 
provided,  however,  that  if,  at  the  time  of 
payment,  any  employee  shall  be  absent  or 
not  engaged  in  his  usual  employment,  he 
shall  be  entitled  to  said  payment  at  any 
time  thereafter  upon  demand;  and  gave 
a  lien  for  wages  to  employees,  upon  a  fail- 
ure to  make  monthly  payments,  upon  all 
the  propertv  of  the  corporation  in  preference 
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to  all  other  liens,  except  duly  recorded  mort- 
gages and  deeds  of  trust,  without  requiring 
any  description  of  the  property,  or  notice  in 
any  manner  to  make  the  lien  valid ;  and  fur- 
ther provided  a  pecuniary  penalty  for  a  vio- 
lation of  the  act,  and  imposed  an  attorney's 
fee  upon  the  corporation  in  case  of  an  action 
to  enforce  the  employee's  right,  and  prohib- 
ited a  corporation  from  requiring  any  em- 
ployee to  make  any  agreement  to  accept 
wages  at  longer  periods  as  a  condition  of  em- 
ployment. 

But  Skinner  v.  Garnett  Gold  Min.  Co. 
96  Fed.  735,  sustains  the  validity  of  ii  1 
and  2,  of  the  California  act  of  1897,  above 
stated,  it  being  there  held  that  such  pro- 
visions do  not  impose  burdens  upon  cor- 
porations, different  from  those  imposed  upon 
the  general  public,  in  violation  of  constitu- 
tional provisions  prohibiting  the  granting  of 
special  privileges  or  immunities  to  any  citi- 
zens or  class  of  citizens;  nor  deprive  cor- 
f>orations  of  property  without  due  process  of 
aw  by  interfering  with  their  freedom  of 
contract;  nor  deny  to  corporations  equal 
protection  of  the  law,  within  the  14th 
Amendment  to  the  Federal  Constitution. 
The  court  observed  that  such  sections  of  the 
act  were  not  open  to  the  same  constitutional 
objection  of  unfair  discrimination  as  was 
the  act  of  1891.  as  all  employees  of  corpora- 
tions are  within  the  provisions  of  the  latter 
act ;  that  a  classification  of  corporations  im- 
posing burdens  upon  them  different  from 
those  imposed  upon  the  general  public  may 
be  made,  provided  such  classification  be 
based  upon  reasonable  grounds,  and  not 
merely  upon  an  arbitrary  selection.  The 
court  further  observed  that  it  did  not  appear 
in  what  respect  a  corporation  was  deprived 
of  any  liberty  of  making  contracts  by  rea- 
son of  such  enactment,  as  the  act  simply 
constituted  an  effort  to  secure  the  regular 
payment  to  an  employee  of  a  corporation  of 
wages  to  which  he  was  entitled  by  virtue  of 
work  performed,  and  an  effort  to  make  his 
legal  remedy,  for  the  irregular  payment  of 
such  wages,  as  little  burdensome  and  as 
little  expensive  as  possible. 

In  State  v.  Lake  Eric  Iron  Co.  33  Ohio  L. 
J.  6.  the  supreme  court  of  Ohio,  without 
opinion,  held  a  law  unconstitutional  which 
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the  theory  that  it  deprives  the  employees  of 
their  constitutional  right  to  contract. 
Same  —  rights  of  stockholder. 

6.  By  becoming  a  stockholder  in  a  cor- 
])oration,  one  consents  to  become  bound  by 
a  subset^uent  statute  valid  as  against  the 
corporation,  requiring  it  to  pay  its  em- 
ployees' wages  weekly. 

(November  16,  1907.) 

EXCEPTIONS  by  defendant  to  rulings  of 
the  City  Court  of  Rutland  made  during 
the  trial  of  an  action  brought  to  recover  a 
penalty  for  the  violation  of  the  weekly-pay- 
ment law.    Overruled. 

The  facts  are  stated  in  the  opinion. 
Mr.  H.  Henry  Powers  for  defendant. 


Messrs.  C.  C.  Fltts,  Attorney  General,, 
and  R.  A.   Lawrence,  for  plaintiff: 

The  question  whether  the  law  under  con- 
sideration, in  so  far  as  it  affects  the  defend- 
ant, is  for  the  public  good,  is  clearly  one 
for  the  legislature  to  determine. 

Leep  v.  St.  Louis,  I.  M.  &.  S.  R.  Co.  58 
Ark.  407,  23  L.R.A.  204,  41  Am.  St.  Rep. 
109,  25  S.  W.  75;  St.  Louis,  I.  M.  A  S.  R. 
Co.  v.  Paul,  68  Ark.  83,  37  L.R.A.  504,  02 
Am.  St.  Rep.  154,  40  S.  W.  705,  Affirmed  in 
173  U.  8.  404,  43  L.  ed.  746,  19  Sup.  Ct. 
Rep.  419. 

The  state  may,  in  creating  a  corporation, 
restrict  its  right  to  contract  in  any  way  it 
thinks  proper,  and  has  the  same  right,  un- 
der the  power  reserved,  to  alter,  amend,  or 
repeal  a  charter. 


provided  that  every  person,  firm,  or  corpo- 
ration engaged  in  manufacturing,  mining, 
mercantile,  street-railway,  telephone,  ex- 
press, water,  or  construction  business,  or 
contractors  building  railroads,  shall  pay 
their  employees  twice  in  each  month  the 
wages  earned  by  them  to  within  ten  days  of 
the  day  of  such  payment. 

An^  so  the  Pennsylvania  act  of  May  20, 
1801  (P.  L.  96),  requiring  every  individual, 
firm,  association,  or  corporation  employing 
wage  earners,  skilled  or  ordinary,  laborers 
engaged  at  manual  or  clerical  work,  in  the 
business  of  mining  or  manufacturing,  or  any 
other  employers,  to  make  semimonthly  pay- 
ments of  wages  in  lawful  money  of  the 
United  States;  and  providing  that  a  viola- 
tion thereof  shall  constitute  a  misdemeanor, 
— ^violates  a  constitutional  provision  against 
the  passage  of  laws  impairing  the  obligation 
of  contracts,  and  infringes  upon  the  inherent 
and  indefeasible  rights  of  enjoying  and  de- 
fending life  and  liberty,  of  acquiring,  posses- 
sing, and  protecting  property  and  reputa- 
tion, and  of  pursuing  happiness.  Com.  ▼. 
Isenberg,  4  Pa.  Dist.  R.  579. 

And  the  2d  section  of  Pa.  act  May  20, 
1891,  providing  that  "no  assignment  of  fu- 
ture wages  payable  semimonthly,  under  the 
provisions  of  this  act,  shall  be  valid;  nor 
shall  any  agreement  be  valid  that  relieves 
the  said  firms,  individuals,  corporations,  or 
associations  from  the  obligation  to  pay  semi- 
monthly in  the  lawful  money  of  the  United 
States," — constitutes  an  unconstitutional  in- 
terference with  the  rights  of  persons,  compe- 
tent to  contract,  to  make  such  contracts  as 
they  may  deem  mutually  advantageous.  Sal- 
ly V.  Berwind-White  Coal  Min.  Co.  6  Pa. 
Dist.  R.  316. 

So,  a  statute  requiring  every  person,  com- 
pany, corporation,  or  association  employing 
any  person  to  labor,  or  in  any  other  service 
for  hire,  to  make  weekly  payments  for  the 
full  amount  due  therefor,  is  not  within  the 
police  power  of  the  state,  and  deprives  citi- 
zens of  their  liberty  of  contract  and  of  prop- 
erty without  due  process  of  law.  Repub- 
lic Iron  &.  Steel  Co.  v.  State,  160  Ind.  379, 
62  L.R.A.  136,  66  N.  E.  1005. 

But  in  Seelyville  Coal  &,  Min.  Co.  v.  Mc- 
Glosson,  166  Ind.  fi61,  117  Am.  St.  Rep. 
15  LJIA.(N£.) 


396,  77  N.  E.  1044,  a  subsequent  act  re- 
quiring all  persons,  natural  or  artificial,  en- 
gaged in  mining  coal  or  other  minerals,  or 
in  quarrying  stone,  or  engaged  in  manufac- 
turing iron,  steel,  lumber,  staves,  heading, 
barrels,  brick,  tile,  machinery,  agricultural 
or  mechanical  implements,  or  any  other  ar- 
ticles of  merchandise,  to  pay  their  employees 
semimonthly,  if  demanded;  and  providing  a 
penalty  for  a  violation  thereof,  and  for  at- 
torneys' fees  in  suits  for  collections  of  wages, 
— was  held  not  to  violate  a  constitutional 
prohibition  against  the  granting  to  any  citi- 
zen, or  class  of  citizens,  of  privileges  or  im- 
munities, which,  upon  the  same  terms,  shall 
not  equally  belong  to  all  citizens;  such 
classification  being  neither  narrow  nor  arbi- 
trary. The  court  said  that  the  case  at  bar 
could  not  be  ruled  by  Republic  Iron  &  Steel- 
Co.  V.  State,  supra,  as  the  statute  there  in- 
volved was  materially  different  from  the 
later  act,  the  invalidity  of  the  former  stat^ 
ute  being  due  to  the  fact  that  it  deprived 
both  employer  and  employee,  in  all  linea 
of  labor,  of  the  right  to  contract  for  em- 
ployment, except  upon  the  condition  that 
the  wages  earned  by  the  employee  should 
be  paid  weekly,  while  the  later  act  becomes- 
mandatory  upon  the  employer  only  upon 
the  demand  of  the  employee  to  whom  the 
wages  are  due  and  owing;  the  latter's  rij;ht 
under  the  law  to  demand  semimonthly  the 
amount  of  wages  due  him  being  wholly  op- 
tional with  him. 

But  Burns's  Anno.  Stat.  (Ind.)  1001.  §f 
7056,  7067,  requiring  every  company,  corpo- 
ration, or  association  doing  business  in  the 
state,  in  the  absence  of  a  written  contract 
to  the  contrary,  to  make  full  settlement 
with,  and  full  payment  in  money  to,  its 
employees  engaged  in  manual  or  mechanical 
labor,  at  least  once  in  every  calendar  Aionth, 
and  prescribing  a  penalty  for  its  viola- 
tion, is  unconstitutional,  in  violation  of  the 
14th  Amendment  of  the  Federal  Constitu- 
tion, as  imposing  burdens  on  companies, 
corporations,  or  associations  not  imposed 
upon  individuals.  Toledo,  St.  L.  &  W.  R. 
Co.  v.  Long  (Ind.)  82  N.  E.  757. 

An  act  requiring  all  persons,  associations, 
companies, and  corporations  employing  ten  or 
more  persons  in  any  mining  work  to  pay 
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State  ex  rel.  Curtis  ▼.  Brown  &  S.  Mfg. 
Co.  18  R.  I.  16,  17  IaRA.  866,  26  Atl.  246. 

Every  foreign  corporation  doing  business 
within  the  borders  of  the  state  is  subject  to 
regulation. 

Re  Consolidated  Rendering  Co.  80  Vt.  66, 
«6  Atl.  790. 

Defendant  is  not  deprived  of  the  vftuH 
protection  of  the  laws. 

State  ex  rel.  Curtis  v.  Brown  A  8.  Mfg. 
Co.  supra;  Re  House  Bill  No.  1230,  163 
Mass.  589,  28  L.RA.  344,  40  N.  E.  713; 
Com.  V.  Dunn,  170  Mass.  140,  49  N.  E.  110; 
Skinner  v.  Gamett  Oold-Min.  Co.  96  Fed. 
735;  Hancock  ▼.  Yaden,  121  Ind.  366,  6  L.R. 
A.  676,  16  Am.  St  Rep.  396,  23  N.  E.  253; 
4  Thomp.  Corp.  p.  4226;  10  Cyc  Law  ft 
Proc.  p.  212;  Shaffer  v.  Union  Min.  Co.  65 
Md.  74. 

The  right  to  contract  is  subject  to  such 
limitations  as  the  state  may  lawfully  im- 
pose, particularly  in  the  exercise  of  its  po- 
lice powers. 

Holden  t.  Hardy,  169  U.  S.  366,  42  L.  ed. 
780,  18  Sup.  Ct.  Rep.  383;  Oundling  t.  Chi- 
cago, 177  U.  S.  188,  44  L.  ed.  728,  20  Sup. 
<3t.  Rep.  633;  Crowley  ▼.  Christensen,  137 


U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep. 
13;  Farmers'  ft  M.  Ins.  Co.  t.  Dobney,  189 
U.  S.  301,  47  L.  ed.  821,  23  Sup.  Ct.  Rep. 
666;  Atchison,  T.  ft  S.  F.  R.  Co.  ▼.  Mat- 
thews, 174  U.  S.  06,  43  L.  ed.  909,  19  Sup. 
Ct.  Rep.  609;  Skinner  t.  Oamett  Oold-Min. 
Co.  supra;  State  v.  Scampini,  77  Vt.  02, 
69  Atl.  201 ;  State  v.  Hoyt,  71  Vt.  59,  42  Atl. 
078 ;  New  York  ex  rel.  Lieberraan  v.  Van  De 
Carr,  199  U.  S.  662,  60  L.  ed.  305,  26  Sup. 
Ct.  Rep.  144;  Missouri,  K.  ft  T.  R.  Co.  ▼. 
May,  194  U.  S.  267,  48  Ll  ed.  971,  24  Sup. 
Ct.  Rep.  638;  Knoxville  Iron  Co.  t.  Harbi- 
son, 183  U.  S.  13,  48  L.  ed.  65,  22  Sup.  Ct. 
Rep.  1. 

Bowell,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  question  is  whether  the  weekly- pay- 
ment (act  December  10,  1906,  p.  114,  No. 
117)  is  constitutional.  It  provides  that  a 
mining,  quarrying,  manufacturing,  mercan- 
tile, telegraph,  telephone,  railroad,  or  other 
transportation  corporation,  and  an  incor- 
porated express,  water,  electric  light  or  pow- 
er company,  doing  and  transacting  business 
in  this  state,  shall  pay  each  week,  in  lawful 


them  monthly,  in  lawful  money  of  the 
United  States,  unless,  after  using  due  dili- 
gence, the  employer  is  unable  to  make  such 
payments,  when  he  shall  give  each  employee 
«  duebill  for  the  amount  due  him,  is  consti- 
tutional, and  is  not  an  interference  with 
Tested  rights,  or  an  impairment  of  the  obli- 
gation of  contracts.  Com.  t.  Hillside  Coal 
Co.  109  Ky.  47,  68  S.  W.  441. 

And  a  similar  statute,  requiring  corpora- 
tions and  persons  engaged  in  mining  to  pay 
their  employees  semimonthly,  unless  pre- 
vented by  unaboidable  casually  is  not  void 
as  class  or  special  legislation,  but  is  au- 
thorized by  a  constitutional  provision  that 
wage  earners  employed  in  mines  shall  be 
paid  in  lawful  money.  Com.  v.  Reinecke 
Coal  Min.  Co.  117  Ky.  886,  79  8.  W.  287. 

A  statute  requiring  manufacturers  to  pay 
wages  of  their  employees  weekly,  although 
applying  to  individuals  as  well  as  to  corpo- 
rations, is  within  the  power  of  the  legisla- 
ture under  the  Massachusetts  Constituti<ni, 
which  extends  such  power  to  "all  manner 
of  wholesome  and  reasonable  orders,  laws, 
statutes,  and  ordinances,"  and  which  does 
not  in  terms  make  any  provisions  as  to  free- 
dom or  liberty  of  contract.  Re  House  Bill 
No.  1230,  163  Mass.  589,  28  L.R.A.  344,  40 
N.  E.  713;  Com.  v.  Dunn,  170  Mass.  140, 
4  N.  E.  110. 

A  statute  requiring  companies,  corpora- 
tions, or  associations,  in  the  absence  of  any 
written  contract  to  the  contrary,  to  make 
full  settlements  and  payments  to  their  em- 
ployees at  least  once  in  each  calendar  month, 
and  providing  a  penalty,  together  with  at- 
torneys' fees  for  its  violation,  is  applica- 
ble to  railroad  corporations.  Terre  Haute 
ft  I.  R.  Co.  v.  Baker,  4  Ind.  App.  66,  30  N. 
E.  431. 

And  a  statute  providing  for  the  weekly 
15  L.RA.(N.S.) 


payment  of  employees  in  certain  employ- 
ments; and  that,  where  an  employee  leaves 
the  employment,  or  is  discharged,  he  shall 
be  paid  in  full  on  the  following  regular  pay 
day,  does  not  prohibit  an  agreement  be- 
tween the  employer  and  employee  requiring 
that  the  latter  shall  give  ten  days'  notice 
of  his  intention  to  leave  the  employment; 
and  that  for  a  failure  so  to  do  he  shall  forfeit 
whatever  wages  may  be  due  him.  Ferry  v. 
Kinsley  Iron  ft  Mach.  Co.  195  Mass.  648,  81 
N.  E.  306. 

And  it  is  not  a  violation  of  such  a  stat- 
ute for  an  employer  to  retain,  as  a  fine,  from 
the  weekly  wages  of  a  cloth  weaver,  an 
agreed  sum  for  imperfect  work  of  a  former 
week,  for  which  he  had  been  paid  for  work 
of  the  first  quality,  which,  on  inspection, 
proved  to  be  of  a  lower  grade;  such  fines 
being  permitted  by  statute.  Gallagher  v. 
Hathaway  Mfg.  Corp.  172  Mass.  230,  51  N. 
E.  1086. 

A  complaint  for  a  violation  of  such  stat- 
ute is  fatally  defective  unless  it  contains  an 
allegation  that  such  wages  were  due  at  the 
times  when  it  is  alleged  that  the  defendant 
n^lected  to  pay  them.   Com.  v.  Dunn,  supra. 

In  an  action  by  an  employee  to  recover 
a  penalty  and  attorneys'  fees  under  a  stat- 
ute requiring  the  monthly  payment  of  wages, 
in  the  absence  of  written  contract  to  the 
contrary,  it  must  be  alleged  and  proved  that 
no  written  contract  existed  between  the  par- 
ties. Toledo,  St.  li.  ft  W.  R.  Co.  v.  Long, 
160  Ind.  564,  67  N.  E.  259. 

See  note  to  State  v.  Loomis.  21  L.R.A. 
797,  for  a  collection  of  the  statutes  regu- 
lating time  of  payment  of  wages. 

As  to  the  validity  and  effect  of  statutes 
requiring  wages  to  be  paid  in  lawful  money, 
see  note  to  Avent-Beattyville  Coal  Co.  ▼. 
Com.  28  L.R.A.  273. 
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monej,  each  employee  engaged  in  the  busi- 
ness the  wages  earned  by  such  employee  to 
a  day  not  more  than  six  days  prior  to  the 
date  of  such  payment;  provided  that,  if  at 
any  time  of  payment  an  employee  is  absent 
from  his  re^lar  place  of  labor,  he  shall  be 
entitled  to  such  payment  on  demand.     It 
further  provides  that  no  such  corporation 
shall  pay  its  employees  in  scrip,  vouchers, 
duebills,  nor  store  orders,  except  it  be  a  co- 
operative corporation  in  which  the  employee 
is  a  stockholder;   but  shall,  on  request  of 
such  shareholding  employee,  pay  him  as  pro- 
vided in  the  act.     It  further  provides  that 
no  assignment  of  future  vra!^.s  payable  there- 
under shall  be  valid  if  made  to  the  corpora- 
tion from  which  such  wages  are  to  become 
due,  or  to  anyone  in  its  behalf,  or  if  made 
or  procured  to  be  made  to  anyone  for  the 
purpose  of  relieving  such  corporation  from 
the  obligation  to  pay  acoording  to  the  act; 
and  that  no  corporation  shall  require  an 
agreement  from  an  employee  to  accept  wages 
at  any  other  period  as  a  condition  of  em- 
ployment.   The  act  penalizes  each  failure  to 
pay  as  therein  required;  and  this  action  is 
brought  to  recover  a  penalty  for  one  such 
failure.     As  the  case  is  presented,  the  de- 
fendant  does   not  question  its  liability   if 
bound  by  the  act.    The  defendants'  charter, 
granted  in  1867,  provides  that  it  "shall  be 
subject  to  the  action  of  any  future  legisla- 
ture to  amend,  alter,  or  repeal  as  the  public 
good  may  require."    Before  and  at  the  time 
of   this   grant,   the  general   law   was,   ever 
since  has  been,  and  still  is,  to  the  same  ef- 
fect as  to  all  acts  creating,  continuing,  al- 
tering, or  renewing  a  corporation  or  body 
politic.      The   plaintiff  claims   that,   as   to 
changing  the  defendant's  charter,  the  act  in 
question  does  not  go  beyond  the  scope  of  the 
power   therein   reserved  for  that   purpose; 
nor  beyond  the  general  law  in  that  behalf, 
which,  being  in  force  when  the  charter  was 
granted  and  still  in  force,  must  be  read  into 
it  as  a  part  of  it;  and,  besides,  that  the  act 
is  a  proper  exercise  of  the  police  power  of 
the  state.     The  defendant  denies  this,  and 
contends  that  the  act  contravenes  both  the 
Federal  Constitution  and  the  state  Constitu- 
tion,— ^the  Federal  Constitution,  because  it 
deprives  the  defendant  of  liberty  and  prop- 
erty without  due  process  of  law,  and  denies 
to  it  the  equal  protection  of  the  laws;  the 
state   Constitution,  because   it   contravenes 
the  declaration  of  the  Bill  of  Rights  that 
"all  men  are  bom  equally  free  and  independ- 
ent, and  have  certain  natural,  inherent,  and 
unalienable  rights,  amongst  which  are  the 
enjoying  and  defending  life  and  liberty,  ac- 
quiring, possessing,  and  protecting  proper- 
ty, and  pursuing  and  obtaining  happiness 
and  safety;"  vnd  also  because  it  contravenes 
the  further  /eclaration  of  the  Bill  of  Rights 
that  "everjf  member  of  society  hath  a  right 
15  L.R.A.JK.S.) 


to  be  protected  in  the  enjoyment  of  life,  lib- 
erty, and  property." 

'The  questions  arising  under  the  Federal 
Constitution  will  be  first  considered,  for 
their  determination  will  largely  dispose  of 
those  arising  under  the  state  Constitution. 
It  is  needless  to  say  that  on  the  Federal 
questions  the  decisions  of  the  Federal 
Supreme  Court  are  controlling;  so  we  shall 
not  go  much  outside  of  them.  And  it  may 
be  said,  in  limine,  that  they  settle  that  a 
corporation  is  a  person,  within  the  meaning 
of  the  due-process  clause  and  the  equality 
clause  of  the  I4th  Amendment;  and  that  a 
corporate  charter  is  a  contract  between  the 
state  and  the  corporators,  and  protected 
by  the  Federal  Constitution,  like  any  other 
contract,  from  legislation  impairing  its 
obligation.  To  show  that  the  act  in  question 
is  within  the  power  to  amend,  reserved  in 
the  defendant's  charter  and  in  the  general 
law,  the  plaintiff  relies  largely  on  St.  Louis, 
I.  M.  &  S.  R.  Co.  V.  Paul,  173  U.  S.  404,  43 
L.  ed.  746,  19  Sup.  Ct.  Rep.  419,  which  was 
error  to  the  supreme  court  of  Arkansas,  and 
involved  the  constitutionality  of  a  statute 
of  that  state  providing  that,  when  any  rail- 
road company,  or  any  company,  corporation, 
or  person,  engaged  in  the  business  of  operat- 
ing or  constructing  any  railroad  or  railroad 
bridge,  or  any  contractor  or  subcontractor 
engaged  in  the  construction  of  any  such  road 
or  bridge,  discharged,  with  or  without  cause, 
or  refused  further  to  employ,  any  servant 
or  employee,  the  unpaid  wages  of  such  serv- 
ant or  employee  then  earned  at  the  contract 
rate,  without  abatement  or  deduction,  should 
be  and  become  due  and  payable  on  the  day 
of  such  discharge  or  refusal,  and,  if  not 
paid  on  such  day,  then,  as  a  penalty  for  non- 
payment, the  wages  should  continue  at  the 
same  rate  until  paid,  but  not  more  than 
sixty  days,  unless  an  action  was  brought 
therefor  within  that  time.  The  action  was 
to  recover  both  wages  and  penalty.  The 
Constitution  of  that  state  provided  that  cor- 
porations might  be  formed  under  general 
laws,  which  might  be  altered  or  repealed 
from  time  to  time;  that  the  general  assem- 
bly should  have  power  to  alter,  revoke,  or 
annul  any  charter  of  incorporation  then  ex- 
isting and  revocable,  or  any  that  might 
thereafter  be  created,  whenever,  in  its  opin- 
ion, it  might  be  injurious  to  the  citizens  of 
the  state;  in  such  manner,  however,  that  no 
injustice  should  be  done  to  the  corporators. 
The  Federal  Supreme  Court  affirmed  the 
judgment  below,  which  sustained  the  statute 
as  within  this  reserved  power  of  amendment, 
as  far  as  it  affected  corporations,  and  as  not 
violative  of  the  14th  Amendment,  nor  of  the 
Constitution  of  the  state,  which  is  substan- 
tially like  the  declarations  of  our  Bill  of 
Rights  relied  upon,  following  the  case  of 
Leep  V.  St.  Louis,  I.  M,  ft  8.  R.  Co.  68  Ark. 
13 
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407,  23  L.R.A.  264,  41  Am.  St.  Rep.  109,  25 
S.  W.  75,  in  which  the  statute  was  held  un- 
constitutional as  to  subjects  of  contract 
purely  and  exclusively  private,  unaffected  by 
any  public  interest  or  duty  to  person,  so- 
ciety, or  government,  and  the  parties  are  ca- 
pable of  contracting,  as  to  which,  it  was 
said,  no  condition  can  exist  warranting  leg- 
islative interference  for  the  purpose  of  pro- 
hibiting the  contract  or  controlling  its 
terms.  It  was  contended  above  in  the  Paul 
Case  that,  as  to  railroad  corporations  or- 
ganized before  its  passage,  the  act  was  void 
because  it  violated  the  14th  Amend- 
ment. But  the  court  said  that  corpo- 
rations are  creatures  of  the  state,  en- 
dowed with  such  faculties  as  the  state 
bestows,  and  subject  to  such  conditions 
as  the  state  imposes;  and,  if  the  power 
to  modify  their  charters  is  reserved,  the 
reservation  is  a  part  of  the  contract,  and  no 
change  within  the  legitimate  exercise  of 
the  power  can  be  said  to  impair  its  obliga- 
tion; and  that,  as  the  amendment  then  In 
question  rested  on  reasons  deduced  from  the 
peculiar  character  of  the  business  of  the 
corporations  affected,  and  the  nature  of  their 
functions,  and  applied  to  all  alike,  the  equal 
protection  of  the  laws  was  not  denied.  The 
further  question  was  whether  the  amend- 
ment should  have  been  held  unauthorized  be- 
cause amounting  to  a  deprivation  of  proper- 
ty forbidden  by  the  Federal  Constitution.  The 
court  said  that  the  power  to  amend  could 
not  be  used  to  take  away  property  already 
acquired  under  the  operation  of  the  char- 
ter, nor  to  deprive  a  corporation  of  the 
fruits  of  contracts  lawfully  made  that  had 
been  reduced  to  possession;  but  that  alter- 
ations or  amendments  could  be  made  that 
would  not  defeat,  nor  substantially  impair, 
the  object  of  the  grant  nor  any  rights  that 
had  vested  under  it,  and  which  the  legis- 
lature might  deem  necessary  to  secure  that 
object,  or  other  public  or  private  rights; 
that  the  act  in  question  was  purely  pro- 
spective, and  did  not  interfere  with  vested 
rights,  eixsting  contracts,  nor  destroy,  nor 
sensibly  encroach  upon,  the  right  to  con- 
tract, although  it  did  impose  a  duty  in  re- 
lation to  the  payment  of  wages  actually 
earned  that  restricted  future  contracts  in 
the  particular  named.  In  view  of  the  fact 
that  the  corporations  embraced  in  the  act 
were  clothed  with  a  public  trust,  and  dis- 
charged duties  of  public  consequence,  af- 
fecting the  community  at  large,  the  court 
below  held  the  regulation  promotive  of  the 
public  interest  in  the  protection  of  em- 
ployees to  the  limited  extent  stated,  and 
properly  within  the  reserved  power  to  amend. 
The  court  above  said  that,  inasmuch  as  the 
right  to  contract  was  not  absolute,  but 
might  be  sabjected  to  the  restraints  demand- 
ed by  the  safety  and  welfare  of  the  state^ 
16  LJLA.(N.S.) 


it  did  not  think  that  the  conclusion  below, 
in  its  application  to  the  power  to  amend, 
could  be  disputed  on  the  ground  of  infrac- 
tion of  the  14th  Amendment.  But  it  is 
said  that  the  case  is  not  authority,  because, 
when  the  defendant  in  error  waa  discharged, 
'his  wages  earned  became  due  and  payable  at 
once  at  the  common  law;  and  that  the  ac- 
tion was  maintainable  on  that  ground  alone. 
But,  however  that  was  as  to  the  wages,  it 
was  scarcely  so  as  to  the  penalty,  for  that 
would  not  accrue  at  common  law;  and  re- 
covery was  had  for  both.  And,  besides,  no 
such  question  was  suggested  in  the  ease, 
which  was  put  exclusively  on  the  constitu- 
tionality of  the  act;  and  so  it  must  be  re- 
garded as  authority  on  that  question.  And 
the  court  recognizeid  it  as  such  in  the  mem- 
orandum case  of  Minneapolis  A  St.  L.  R. 
Co.  V.  Gano,  190  U.  S.  557,  47  L.  ed.  I1S3. 
23  Sup.  Ct.  Rep.  854,  which  was  affirmed 
on  the  strength  of  it  and  of  other  cases. 
And  it  is  in  accord  with  the  decisions  of 
that  court  generally  on  the  question  of  how 
far  a  reservation  in  a  charter,  or  in  a  gen- 
eral law,  of  power  to  amend,  alter,  or  repeal, 
as  the  public  good  may  require,  authorizes 
legislative  control  of  the  corporation.  The 
rule  deducible  from  those  decisions,  shortly 
stated,  is  substantially  this,  we  think :  That 
such  a  reservation  affects  the  entire  rela- 
tion between  the  state  and  the  corporation. 
and  places  under  legislative  control  all 
rights,  privileges,  and  immunities  derived 
by  its  charter  directly  from  the  state,  in- 
cluding its  very  existence;  but  that  rights 
and  interests  acquired  by  the  corporation, 
not  constituting  a  part  of  the  contract  of 
incorporation,  and  so  not  derived  directly 
from  the  state,  stand  on  a  different  footing. 
and  are  not  thereby  subjected  to  legislative 
control.  Thus,  in  Tomlinson  v.  Jessup.  15 
Wall.  454,  21  L.  ed.  204,  exemption  from 
taxation  granted  in  an  amendment  of  a 
charter,  not  made  on  a  consideration  mov- 
ing to  the  state,  was  held  revocable  under  a 
power  contained  in  a  general  law  antedat- 
ing the  charter.  The  court  said  that  it  was 
true  that  the  amendment,  when  accepted, 
formed  a  part  of  the  contract  from  that 
date,  and  was  of  the  same  obligatory  char- 
acter; and  that  it  might  be  equally  true, 
as  claimed,  that  the  exemption  from  taxa- 
tion added  largely  to  the  value  of  the  stock 
of  the  corporation,  and  induced  the  defend- 
ant in  error  to  purchase  the  shares  held  by 
him,  but  that  those  considerations  could 
not  be  allowed  any  weight  in  determining 
the  validity  of  the  subsequent  taxation :  that 
the  reserved  power  authorized  any  change 
in  tne  contract  of  incorporation  as  it  orig- 
inally existed,  or  as  subsequently  modified, 
or  its  entire  revocation;  that  the  original 
corporators  and  the  subsequent  stockhold- 
ers took  their  interests  with  notice  oi  the 
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powier,  And  of  the  possibility  of  its  exercise 
at  any  time  in  the  discretion  of  the  legis- 
lature; that  the  object  of  the  reservation, 
and  of  similar  reservations  in  other  char- 
ters, is  to  prevent  a  grant  of  corporate 
rights  and  privileges  in  a  form  that  will  pre- 
clude legislatiTe  interference  with  their  ex- 
ercise if  the  public  interest  should  at  any 
time  require  such  interference;  that  it 
is  a  provision  intended  to  preserve  to  thr 
state  control  over  its  contract  with  the  cor 
porators,  which,  without  that  provision, 
would  be  irrepealable,  and  protected  from 
any  measures  aifecting  its  obligation;  that 
the  reservation  affects  the  entire  relation 
between  the  state  and  the  corporation,  and 
places  .under  legislative  control  all  rights, 
privileges,  and  immunities  derived  by  its 
charter  directly  from  the  state;  but  that 
rights  acquired  by  third  persons,  which  have 
become  vested  under  the  charter,  in  the  le- 
gitimate exercise  of  its  powers,  stand  differ- 
ent. There  the  state  contended  only  for 
power  under  the  reservation  to  modify  its 
own  contract  with  the  corporators,  not  for 
power  to  revoice  contracts  of  the  corporation 
with  other  parties,  nor  to  impair  any  vested 
rights  thereby  acquired.  Maine  C.  R.  Co. 
T.  Maine,  96  U.  S.  499,  24  L.  ed.  836,  is  to 
the  same  effect.  But  the  alterations  must 
be  reasonable,  made  in  good  faith,  and  con- 
sistent with  the  scope  and  object  of  the  ant 
of  incorporation;  for,  beyond  the  sphere  of 
the  reserved  power,  the  vested  rights  of  cor- 
porators are  surrounded  by  the  same  securi- 
ties, and  are  as  inviolable,  as  are  such  rights 
in  other  cases.  Shields  t.  Ohio,  96  U.  S. 
319,  824,  24  L.  ed.  367,  359. 

The  doctrine  of  these  cases  is  approved 
and  applied  in  the  Sinking  Fund  Cases,  99 
U.  S.  700,  26  L.  ed.  496.  There  it  was  held 
that,  by  virtue  of  a  reserved'  power  to  amend. 
Congress  could  require  the  plaintiffs,  which 
were  railroad  corporations,  to  set  aside  a 
portion  of  their  current  income  as  a  sinlc- 
ing  fund  to  meet  certain  of  their  mortgage 
debts  when  they  matured.  As  to  the  Union 
Pacific  Company,  which  was  a  government 
corporation,  the  court  said  it  was  safe  to 
sajr  that,  whatever  rules  Congress  might 
have  prescribed  in  the  original  charter  for 
the  government  of  the  corporation  in  the 
administration  of  its  affairs,  it  retained 
the  power  to  prescribe  by  amendment;  that 
it  could  not  undo  what  had  been  done,  nor 
unmake  contracts  that  had  been  made,  but 
that  it  could  provide  for  what  should  be 
done  in  the  future,  and  direct  what  prepara- 
tions should  be  made  for  the  due  perform- 
ance of  contracts  already  entered  into ;  that 
it  could  originally  have  prohibited  the  bor- 
rowing of  money  on  mortgage,  or  said  that 
no  bonded  debt  should  be  contracted  with- 
out ample  provision  by  sinking  fund  to 
meet  it  at  maturiigr;  that,  not  having  done 
16  L.R^(N.&) 


so  at  first,  it  could  not  then,  by  direct  legis- 
lation, vacate  mortgages  already  made  un- 
der the  power  originally  granted,  nor  re- 
lease debts  already  contracted,  but  that  a 
prohibition  against  contracting  debts  in  the 
future,  would  not  avoid  debts  already  con- 
tracted. The  Central  Pacific  Company, 
which  was  a  state  corporation,  wag  held  to 
be  within  the  act  of  Congress  for  special 
reasons.  We  are  referred  to  some  of  the 
dissenting  opinions  in  those  cases.  But 
they  are  not  authoritative.  They  recognize 
the  rule,  however,  and  deny  only  its  ap- 
plication. Thus,  it  is  shown  how  far  a  re- 
served power  to  amend,  alter,  or  repeal  a 
charter  as  the  public  good  requires  au- 
thorizes legislative  control  of  the  corpora- 
tion; and  by  that  rule  the  act  in  question 
must  be  tested,  for  that  is  the  power  re- 
served in  the  defendant's  charter  and  in 
the  general  law.  It  is  true  that  requiring 
the  defendant  to  pay  weekly  restricts  its 
right  to  contract  with  its  employees  for  a 
longer  period  of  payment;  and  this,  the  de- 
fendant says,  cannot  be  done,  for  it  was 
chartered  to  build  and  operate  a  railroad, 
and,  although  nothing  is  said  in  the  char- 
ter about  the  right  to  contract,  yet  that 
rights  exists,  for  without  it  a  railroad  could 
neither  be  built  nor  operated ;  that  the  grant 
carried  with  it  all  incidental  powers  neces- 
sary to  make  it  effective  for  the  purpose 
for  which  it  was  made;  that,  as  long  as  the 
road  is  operated,  so  long  the  right  to  con- 
tract must  continue;  that  the  right  to 
make  contracts  for  the  payment  of  wages 
is  a  part  of  the  franchise  granted,  and  is 
a  vested  right,  protected  by  the  14th 
Amendment,  and  therefore  cannot  be  dis- 
turbed by  the  legislature  by  amendment  of 
its  charter,  by  the  exercise  of  the  police 
power,  nor  otherwise  howsoever.  But  that 
argument  is  untenable  because  it  fails  to 
note  the  reserved  power  to  amend,  which  is 
a  part  of  the  charter  contract,  and  no 
change  within  the  scope  of  that  power, 
which  is  limited  to  the  requirements  of  the 
public  good,  can  be  said  to  impair  the  ob- 
ligation of  that  contract,  for  the  corpora- 
tors must  be  taken  to  have  assented  in  ad- 
vance to  all  such  changes.  And  that  the 
act  is  within  the  scope  of  that  power  can- 
not be  doubted,  for  its  requirement,  es- 
pecially as  far  as  it  relates  to  the  defend- 
ant and  to  the  class  to  which  it  belongs, 
which  are  clothed  with  a  public  trust,  and 
discharge  duties  of  public  concern,  affect- 
ing the  community  at  large,  is  promotive 
of  the  public  good  in  protecting  their  em- 
ployees to  the  limited  extent  it  does.  Nor 
docs  that  requirement  destroy,  nor  sensi- 
bly encroach  upon,  the  right  to  contract, 
but  only  modifies  that  right,  which  is  not 
absolute,  but  is  subject,  on  general  prin- 
ciples, to  such  reasonable  restraint  as  the 
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public  good  may  require.  It  is  the  gen- 
eral right  to  acquire  and  possess  property, 
and,  by  necessary  implication,  the  general 
right  to  contract  concerning  it,  that  the 
Ck>nstitution  protects.  But  that  protection 
does  not  make  those  rights  absolute  in  every 
particular.  If  it  does,  what  becomes  of  the 
police  power,  which  inheres  in  every  free 
government,  and  is  baaed  on  the  maxim, 
Sic  utere  tvo  ut  eUienum  non  laedaa,  which, 
as  the  Federal  Supreme  Court  says,  is  of 
universal  and  pervading  obligation,  and  a 
condition  on  which  all  property  is  held; 
that  its  application  to  particular  conditions 
must  necessarily  be  within  the  reasonable 
discretion  of  the  legislative  power;  and 
that,  when  auch  discretion  is  exercised  in 
a  given  case  by  means  appropriate  and  rea- 
sonable, not  oppressive  nor  discriminatory, 
it  is  not  subject  to  constitutional  objection? 
Orient  Ins.  Co.  v.  Daggs,  172  U.  &  567,  660, 
43  L.  ed.  552,  556,  19  Sup.  Ct.  Rep.  281. 
This  doctrine  is  equally  applicable  here, 
for  the  reserved  power  with  which  we  are 
dealing,  like  the  police  power,  is,  as  we  have 
said,  limited  by  the  requirements  of  the 
public  good. 

The  case  at  I>ar  is  not  distinguishable 
from  the  Paul  Case,  for  there,  as  here,  the 
corporation  was  clothed  with  a  public  trust, 
and  discharged  duties  of  public  consequence, 
aifecting  the  community  at  large,  and  the 
time  of  payment  was  fixed  by  statute,  re- 
gardless of  the  contract.  Nor  is  it  distin- 
guishable from  the  Sinking  Fund  Cases,  for 
there  the  corporations  were  virtually  made 
to  pay  tiieir  debts  before  they  became  due. 
And  it  is  well  within  Tomlinson  v.  Jessup, 
for  there  an  exemption  from  taxation  con- 
tained in  a  charter,  not  made  on  a  con- 
sideration moving  to  the  state,  was  held 
revocable,  when  deemed  by  the  legislature 
to  be  for  the  public  good.  Therefore  the  act 
does  not  deprive  the  defendant  of  liberty 
nor  property  in  contravention  of  the  14th 
Amendment  because  it  requires  weekly  pay- 
ments; nor  does  it  because  it  requires  pay- 
ment in  lawful  money,  for  the  medium  of 
payment  is  as  much  within  the  scope  of  the 
reserved  power  as  the  time  of  payment. 
Indeed,  it  is  held  that  in  some  cases  the 
medium  of  payment  is  within  the  police 
power.  Thus,  in  Knoxville  Iron  Co.  v.  Har- 
bison, 183  U.  S.  13,  46  L.  ed.  65,  22  Sup. 
Ct.  Rep.  1,  a  statute  of  Tennessee  was  up- 
held on  that  ground,  which  required,  in 
certain  circumstances,  the  redemption  in 
lawful  money  of  coupons,  scrip,  store  or- 
ders, and  other  evidences  of  indebtedness  is- 
sued by  employers  in  payment  of  wages  due 
to  employees.  It  was  there  objected  that 
no  power  to  amend  was  reserved  in  the 
plaintiff's  charter.  But  the  court  said 
that,  although  in  the  Paul  Case  stress  was 
15  L.R.A.(N.S.) 


laid  on  the  reserved  power  to  amend,  yet, 
inasmuch  as  the  right  to  contract  is  not 
absolute  in  respect  to  every  matter,  but 
may  be  subjected  to  the  restraints  demanded 
by  the  safety  and  welfare  of  the  state  and 
its  inhabitants,  the  police  power  may,  with- 
in defined  limits,  extend  over  corporations 
outside,  and  regardless,  of  the  power  to 
amend  charters.  In  that  case  the  employees 
were  considered  to  be  at  a  disadvantage 
with  the  employers  in  the  matter  of  wages, 
they  being  miners  and  coal  workers.  The 
case  is  referred  to  approvingly  in  Lochner 
V.  New  York,  198  U.  S.  45,  65,  49  L.  ed. 
937,  941,  25  Sup.  Ct.  Rep.  539. 

Nor  does  the  act  deny  to  the  defendant 
the  equal  protection  of  the  laws.  True,  it 
does  not  include  all  corporations  doing 
business  in  the  state;  but  it  includes  all  of 
the  particular  class  to  which  the  defend- 
ant belongs,  namely,  all  railroad  corpora- 
tions, and  all  other  transportation  corpora- 
tions, and  all  telegraph,  and  all  telephone 
corporations,  and  all  incorporated  express 
companies,  and  perhaps  some  other  public- 
service  corporations.  But  it  is  not  neces- 
sary to  its  validity  that  it  should  include 
all  corporations  doing  business  in  the  state; 
for,  although  class  legislation,  discriminat- 
ing against  some  and  favoring  others,  is 
prohibited,  yet  special  legislation  does  not 
contravene  the  equality  clause  of  the  14th 
Amendment,  if,  within  the  sphere  of  its 
operation,  all  persons  within  its  provisions 
are  treated  alike  in  like  circumstances  and 
conditions.  Hayes  v.  Missouri,  120  U.  S. 
68,  72,  30  L.  ed.  678,  580,  7  Sup.  Ct  Rep. 
350;  Missouri  P.  R.  Co.  v.  Mackey,  127  U. 
S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161. 
It  is  said  in  Magoun  v.  Illinois  Trust  it 
Sav.  Bank,  170  U.  S.  283,  294,  42  L.  ed. 
1037,  1043,  18  Sup.  Ct.  Rep.  694,  that  the 
state  may  distinguish,  select,'  and  classify 
objects  of  legislation,  and  that  the  power 
must  necessarily  have  a  wide  range  of  dis- 
cretion. And  this  is  because  of  the  func- 
tion of  legislation,  and  the  purposes  to 
which  it  is  addressed.  Classification  for 
such  purposes  is  not  invalid  because  not  de- 
pending  on  scientific  or  marked  differences 
in  things  or  persons,  or  in  their  relations. 
It  is  enough  if  it  is  practical,  and  it  is  not 
reviewable  unless  palpably  arbitrary.  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  657,  662,  43  L. 
ed.  652,  564,  19  Sup.  Ct.  Rep.  281.  It  was 
there  held  that  a  fire  insurance  company 
was  not  deprived  of  the  equal  protection  of 
the  laws  by  a  statute  applicable  to  fire  in- 
surance companies  only,  making  the  entire 
amount  of  the  policy  payable  in  case  of 
loss,  reduced  by  depreciation  of  the  prop- 
erty after  it  was  insured.  In  Minneapolis 
&  St.  L.  R.  Co.  V.  Beckwith,  129  U.  S.  2«, 
32  L.  ed.  686,  9  Sup.  Ct.  Rep.  207,  a  statat* 
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of  Iowa  making  a  elais  of  railroad  corpora- 
tion* for  special  legislation  was  sustained. 
There  the  statute  imposed  double  damages 
for  stock  killed  or  iajured  at  a  point  on 
the  road  where  the  corporation  had  a  right 
to  build  a  fence,  but  had  not.  In  Missouri 
P.  R.  Co.  ▼.  Mackey,  supra,  a  statute  of 
Kansas  was  sustained  that  abrogated  the 
fellow-servant  doctrine  only  as  to  railroad 
companies  organized  or  doing  business  in 
the  state.  While  these  cases  may  not  be 
precedents  for  the  case  in  hand,  they  are 
analogous  examples  of  the  application  of 
the  rule  of  classification,  which  is,  that  yon 
must  differentiate  before  you  can  classify, 
for  otherwise  you  have  only  arbitrary  selec- 
tion, which  is  no  ground  for  classification. 
But  the  Paul  Case  is  a  precedent  here,  for 
there  the  valid  part  of  tiie  statute  applied 
to  railroad  corporations  only,  and  they 
alone  were  classified  for  the  purpose  of  mak- 
ing them  pay  in  certain  circumstances,  re- 
gardless of  contract.  Here  the  classifica- 
tion is  made  for  substantially  the  same  pur- 
pose, and  is  broader  than  the  classification 
there,  for  it  includes  more  than  railroad 
corporations;  and,  erven  if  it  includes  more 
taan  it  should,  which  we  do  not  intimate, 
the  bad  would  not  vitiate  the  good,  as  it  did 
not  in  the  Paul  Case.  In  this  connection, 
we  are  referred  to  the  Railroad  Tax  Cases 
(0.  C.)  8  Sawy.  238,  13  Fed.  722.  There 
the  taxes  sought  to  be  collected  were  held 
invalid  because  of  the  discriminatory  char- 
acter of  their  assessment,  which  the  court 
said  was  palpably  and  grossly  unjust,  and 
entirely  disregarded  the  rule  of  equality  and 
uniformity.  The  judgment  was  affirmed 
above  on  another  ground,  and  the  question 
on  which  the  case  turned  below  was  not  con- 
sidered. Santa  Clara  County  v.  Southern  P. 
R.  Co.  118  U.  S.  394,  30  L.  ed.  118,  6  Sup. 
Ct.  Rep.  1132.  But  extreme  cases  do  not 
prove  the  rule,  and  the  case  as  put  below  is 
too  extreme  to  be  of  aid  here. 

But  it  is  objected  that  the  act  cannot  op- 
erate alike  on  all  within  its  provisions,  for 
it  includes  foreign  corporations  doing  busi- 
ness in  this  state,  and,  as  the  legislature 
cannot  amend  their  charters,  they  are  not 
subject  to  its  control  in  this  behalf.  True, 
the  legislature  cannot  amend  the  charters  of 
foreign  corporations;  but  this  court  has  re- 
cently held  that  foreign  corporations  doing 
business  here  are  as  amenable  to  our  laws 
as  to  business  done  here  as  are  domestic  cor- 
porations. Re  Consolidated  Rendering  Co. 
80  Vt  66,  78,  66  Atl.  790.  See  also  Cook  v. 
Howland,  74  Vt.  393,  69  L.R.A.  338,  93  Am. 
St.  Rep.  912,  52  Atl.  973.  This  precise 
question  was  ruled  in  Dayton  Coal  &  I.  Co. 
V.  Barton,  183  U.  S.  23,  40  L.  ed.  61,  22  Sup. 
Ct.  Rep.  6.  There  the  plaintiff  in  error  un- 
dertook to  defend  on  the  ground  of  being  a 
15  L.R.A.(N.S.) 


foreign  corporation.  The  case  arose  under 
the  Tennessee  store-order  act  that  had  just 
been  held  valid  as  to  domestic  corporations 
in  Knoxville  Iron  Co.  v.  Harbison,  183  U.  S. 
13,  46  L.  ed.  .55,  22  Sup.  Ct.  Rep.  1,  above 
referred  to.  But  the  court  said  that,  as 
the  act  was  valid  as  to  domestic  corpora- 
tions, it  was  valid  as  to  foreign  corpora- 
tions, whose  right  to  do  business  in  the 
state  might  be  deemed  subject  to  the  condi- 
tion of  obeying  the  regulations  prescribed  in 
the  legislation  of  the  state. 

It  is  also  objected  that  the  act  is  invalid 
because  it  restricts  the  rights  of  the  defend- 
ant's employees  to  contract  with  it.  But 
the  restriction  of  their  rights  is  not  direct, 
but  results  from  the  restriction  of  the  de- 
fendant's rights;  and,  as  that  restriction  is 
good  as  to  the  defendant,  the  rights  of  its 
employees  are  not  thereby  infringed,  for 
they  have  no  right  to  demand  greater  lib- 
erty for  the  defendant  in  order  that  their 
liberty  may  be  enlarged.  State  ex  rel.  Cur- 
tis ▼.  Brown  t  8.  Mfg.  Co.  18  R.  I.  16,  17 
L.R.A.  866,  864,  26  Atl.  246. 

It  is  also  objected  that  the  act  infringes 
the  rights  of  the  defendant's  stockholders. 
We  quite  agree  with  what  Mr.  Justice  Field 
said  below  in  the  Railroad  Tax  Cases,  that, 
when  it  is  necessary  for  the  protection  of 
contract  or  property  rights,  the  courts  will 
look  through  the  artificial  name  and  entit;- 
of  the  corporation  to  the  persons  who  com- 
pose it,  and  protect  them,  though  the  process 
be  in  its  name;  and  with  what  Judge  Saw- 
yer said  in  the  same  cases,  that,  for  the  pur- 
pose of  protecting  rights,  the  property  of  all 
business  and  trading  corporations  is  the 
property  of  the  individual  corporators.  But 
their  property  rights  are  no  more  absolute 
than  are  the  property  rights  of  others,  but 
are  as  subject  to  modification  as  theirs.  All 
men  can  modify  their  property  rights  by 
contract,  but  no  man  can  bargain  away  his 
right  to  contract  at  all  concerning  property, 
for  that  right  is  unalienable.  Now,  the  de- 
fendant's stockholders  did  modify  their 
property  rights  in  the  corporation  by  be- 
coming stockholders  therein,  for  thereby 
they  must  be  taken  to  have  assented  to  any 
and  all  amendments  of  the  charter  that 
come  within  the  reserved  power;  and,  as  the 
act  in  question  comes  within  that  power, 
and  amends  the  charter  as  far  as  it  is  in- 
consistent with  it,  and  to  that  extent  modi- 
fies property  rights  under  it,  they  must  be 
taken  to  have  assented  to  that  modification 
also.  Tomlinson  v.  Jessup,  16  Wall.  454,  21 
L.  ed.  204.  But  the  defendant  says  that  in 
many  of  the  states  acts  on  this  and 'kindred 
subjects  have  been  passed,  and  have  always 
been  held  unconstitutional  as  depriving  both 
the  employer  and  the  employed  of  the  right 
to   contract;    and   refers  to  divers   police- 
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power  cases  in  support  of  the  claim.  Al- 
though we  do  not  put  this  case  on  the 
ground  of  the  police  power,  yet,  as  that 
power  and  the  power  here  reserved  are  alike 
limited  to  the  requirements  of  the  public 
good,  those  cases  may  properly  be  consid- 
ered, as  they  are  illustrations  of  the  applica- 
tion of  the  principle  involved.  On  the  sub- 
ject of  eight-hour  laws,  reference  is  made 
to  Low  V.  Rees  Printing  Co.  41  Neb.  127, 
24  L.R.A.  702,  43  Am.  St.  Rep.  670,  59  N. 
W.  362,  and  to  Ritchie  v.  People,  155  111. 
98,  29  L.R.A.  79,  46  Am.  St.  Rep.  315,  40 
N.  E.  454.  The  Nebraska  statute  was  that 
a  day's  work  for  all  classes  of  mechanics, 
servants,  and  laborers,  except  those  engaged 
in  farm  and  domestic  labor,  should  not  ex- 
ceed eight  hours.  The  Illinois  statute  was 
that  no  female  should  be  employed  in  a  fac- 
tory more  than  eight  hours  in  any  one  day, 
nor  more  than  forty-eight  hours  in  any  one 
week.  It  was  held  in  both  of  those  eases 
that  the  statutes  did  not  come  within  the 
police  power,  and  were  unconstitutional  as 
depriving  both  the  employer  and  the  em- 
ployee of  the  right  to  contract.  But  those 
cases  are  no  warrant  for  saying  that  in  no 
circumstances  can  the  hours  for  a  day's 
work  be  limited;  for  in  Holden  v.  Hardy, 
169  U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct. 
Rep.  383,  a  statute  limiting  the  employment 
of  workmen  in  all  underground  mines  and 
workings,  and  in  smelting  and  other  plants 
for  reducing  or  refining  ores  or  metals,  to 
eight  hours  a  day,  except  in  certain  emer- 
gencies, was  held  a  valid  exercise  of  the  po- 
lice power,  because  the  kind  of  employment 
and  the  character  of  the  employed  in  that 
kind  of  labor  was  such  as  to  make  it  rea- 
sonable and  proper  for  the  state  to  inter- 
fere in  order  to  protect  them  from  being 
constrained  by  the  rules  of  the  proprietors 
in  regard  to  labor.  That  case  is  referred 
to  approvingly  in  Iioehner  v.  New  York,  198 
U.  S.  45,  64,  49  L.  ed.  937,  940,  25  Sup. 
Ct.  Rep.  639,  in  which  a  statute  limiting 
hours  of  work  in  bakeries  was  held 
not  to  come  within  the  police  power, 
as  there  was  no  reasonable  ground  for  the 
classification.  Reference  is  made  to  cases 
holding  that  store  orders  and  the  like  can- 
not, by  statute,  be  made  payable  in  money; 
•ad  to  eases  holding  that  the  relations  be- 
tween employer  and  employee  in  the  busi- 
ness of  manufacturing  and  mining  cannot  be 
regulated  by  statute.  But  most  of  those 
cases  refer  to  matters  held  to  be  purely  of 
private  concern,  and  not  at  all  of  public 
concern.  Thus,  in  State  v.  Goodwill,  33  W. 
Va.  179*,  6  L.Rj^.  621,  26  Am.  St.  Rep.  863, 
10  S.  B.  286,  the  question  arose  under  an 
act  "to  secure  to  operatives  and  laborers 
engaged  in  and  about  mines,  manufact- 
tories  of  iron  and  steel,  and  all  other  man- 
IS  LJl.A.(N£.) 


ufactories,  the  payment  of  their  wages  at 
regular  intervals,  and  in  lawful  money  of 
the  United  States."  The  court  stated  the 
question  to  be  whether  the  legislature  could 
limit  or  forbid  the  right  of  contract  between 
persons  under  no  mental,  corporal,  or  other 
disability,  when  the  subject  of  tlie  contract 
is  lawful,  not  public  in  its  character,  and 
the  exercise  of  it  is  purely  private  and  per- 
sonal to  the  parties  themselves.  So,  in  Mil- 
lett  V.  People,  117  ni.  294,  57  Am.  Rep.  869, 
7  N.  E.  631,  a  statute  providing  for  weigh- 
ing coal  at  mines  as  a  basis  for  computing 
wages  for  mining  it,  and  declaring  null  and 
void  all  contracts  for  mining  it  in  which 
the  weighing  provided  for  by  the  statute 
was  dispensed  with,  was  held  unconstitu- 
tional, because  not  a  matter  of  public  con- 
cern. The  court  said  that  the  public  is  not 
compelled  to  resort  to  mine  owners  any 
more  than  it  is  to  resort  to  the  owners  of 
any  other  of  the  ordinary  necessities  or  con- 
veniences of  life  that  form  a  part  of  the 
commerce  of  the  country.  And  that  the 
owner  of  a  coal  mine  is  under  no  obligation 
to  obtain  a  license  from  any  public  au- 
thority, and  therefore  exercises  no  franchise 
when  he  works  his  mine.  In  Frorer  ▼. 
People,  141  m.  171,  16  L.R.A.  492,  31  N.  B. 
396,  a  law  singling  out  persons,  corpora^ 
tions,  and  associations  engaged  in  mining 
and  manufacturing,  and  depriving  them  of 
the  right  to  contract  as  persons,  corpora- 
tions, and  associations  engaged  in  other 
business  might  lawfully  do,  was  held  uncon- 
stitutional. So,  in  Ramsey  v.  People,  14S 
111.  380,  17  L.R.A.  863,  32  N.  E.  364,  an 
act  for  the  weighing  in  gross  of  coal  hoisted 
from  mines  was  held  unconstitutional  for 
the  same  reason.  State  ▼.  Loomis,  116  Mo. 
307,  21  L.R.A.  789,  22  8.  W.  360,  much  re- 
lied upon  by  the  defendant,  was  a  store- 
order  case  against  the  members  of  a  firm 
of  coal  miners.  The  law  was  held  uncon- 
stitutional, but  the  court  expressly  said 
that  the  defendants,  in  operating  their  coal 
mines,  were  not  pursuing  a  public  buuness, 
and  had  not  in  any  way  devoted  their  prop- 
erty to  a  public  use,  and  that  therefore  the 
cases  of  Munn  y.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77,  and  Budd  v.  New  York,  143  U. 
S.  617,  36  L.  ed.  247,  4  Inters.  Com.  Rep. 
46,  12  Sup.  Ct.  Rep.  468,  were  not  in  con- 
flict with  its  decision.  Those  were  ware- 
house cases,  in  which  it  is  held  that,  when 
a  person  engages  in  the  warehouse  business, 
he  subjects  himself  to  legislative  control 
concerning  it,  as  he  thereby  devotes  his 
property  to  a  public  use. 

The  defendant  refers  to  Braceville  Coal 
Co.  T.  People,  147  111.  66,  22  L.R.A.  340, 
37  Am.  St.  Rep.  266,  36  N.  E.  62,  in  which 
a  special  act  "to  provide  for  the  weekly 
payment   of   wages   by   oorporations,"    but 
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whieh  did  not  Include  all  corporations  in  the 
state,  nor  properly  discriminate  between 
those  that  it  did  include  and  those  that  it 
did  not,  -was  held  void  for  that  reason,  but 
more  especially  because,  although  the  gen- 
eral corporation  act  provided  that  the  legis- 
lature should,  at  all  times,  have  power  to 
prescribe  such  regulations  and  provisions  as 
it  might  deem  advisable,  which  should  be 
binding  on  all  corporations  formed  there- 
under, yet,  as  the  Constitution  of  the  state 
required,  by  manifest  intendment,  not  only 
that  corporations  should  be  created,  but 
that  amendments  to  charters  of  those  ex- 
isting should  be,  by  general  laws,  applicable 
alike  to  all  occupying  like  circumstances 
and  existing  under  the  same  conditions,  it 
necessarily  followed  that  special  acts,  ap- 
pying  to  particular  corporations  only,  and 
not  to  the  general  body  of  corporations 
created  under  the  general  act,  would  fall 
within  the  prohibition  of  the  Constitution. 
In  Republic  Iron  &  Steel  Co.  v.  State,  160 
Ind.  379,  62  L.R.A.  136,  66  N.  E.  1005,  a 
weekly  payment  law  was  held  unconstitu- 
tional as  not  within  the  police  power;  but 
the  case  was  treated  as  not  involving  a 
matter  of  public  interest.  The  court  stat- 
ed the  question  to  be  whether  "the  arbitrary 
denial  of  tho  right  to  exchange  money  for 
labor — one  class  of  property  for  another— 
in  matters  which  affect  no  public  interest, 
[is]  an  unwarrantable  interference  with  the 
right  of  contract,  and  a  depriving  of  the 
person  of  liberty  and  property  without  due 
process  of  law."  Johnson  y.  Goodyear  Min. 
Co.  127  Cal.  4,  47  L.R.A.  338,  78  Am.  St. 
Rep.  17,  69  Pac.  304,  is  in  point  for  the 
defendant  for  the  case  was  not  put  on  the 
ground  that  it  involved  no  matter  of  pub- 
lie  interest,  whereas,  as  we  have  seen,  most 
of  the  cases  referred  to  by  defendant  are 
put  on  that  ground,  which  impairs  their 
value  in  this  case,  which  does  involve  mat- 
ter of  public  concern.  And,  besides,  some  of 
those  cases  are  more  or  less  opposed  to 
Kn'-xville  Iron  Co.  v.  Harbison,  183  U.  8. 
13,  46  L.  ed.  55,  22  Sup.  Ct.  Rep.  1,  above 
referred  to.  On  the  other  hand,  in  some  of 
the  states  this  kind  of  legislation  is  sus- 
tained, as  within  the  police  power,  or  as 
authorized  by  reserved  power  to  amend  cor- 
porate charters.  Among  such  cases  may  be 
cited  Shaffer  v.  Union  Min.  Co.  65  Md.  74; 
State  ex  rel.  Curtis  ▼.  Brown  &  S.  Mfg.  Co. 
18  R.  I.  16,  17  L.R.A.  866,  25  Atl.  246;  Re 
House  Bill  No.  1230,  163  Mass.  689,  28  L. 
R^.  344,  40  N.  E.  713. 

We  hold,  therefore,  that  the  act  in  ques- 
tion does  not  deprive  the  defendant,  nor  the 
persons  that  compose  it,  of  liberty  nor  prop- 
erty without  due  process  of  law;  nor  deny 
to  them  the  equal  protection  of  the  laws; 
15  L.Rj!l.(N.S.)  . 


nor  infringe  any  of  their  property  rights 
declared  by  the  Constitution  of  the  state. 
Judgment  affirmed. 


OAIjIFOBNIA  suprbms  oohbt. 
(In  Bano.) 

STANISLAUS  WATER  COMPANY,  Appt., 

y. 

S.  BACHMAN. 

(—  Cal.  — ,  93  Pac.  858.)' 

Record  —  water  contract. 

1.  A  contract  to  furnish  one,  his  heirs  or 
assigns,  during  each  year  for  a  designated 
term,  water  to  irrigate  a  specified  tract  of 
land,  which  contains  complex  provisions  reg- 
ulating control  of  water,  time  of  use,  proper 
compensation  and  annual  rentals  to  be  paid, 
is  properly  recorded  in  a  book  for  "other 
writings"  permitted  to  be  recorded,  rather 
than  in  one  for  "deeds,  grants,  and  trans- 
fers of  real  estate,"  as  such  books  are  classi- 
fied by  the  recording  act;  although  it  ex- 
pressly provides  that  it  shall  have  the  force 
and  effect  of  a  covenant  running  with  the 
land. 

Mortgagre  —  foreclosure  —  effect. 

2.  Rights  under  a  contract  with  a  water 
company  are  not  cut  off  by  foreclosure  of  a 
prior  mortgage  on  the  water  system,  which 


Oaae  Note.  —  I>o«8  a  water  right  used 
in  connection  uHth  land  mortgaged 
prior  to  its  tuiquirement  pass  on  fore- 
elomire? 

The  general  doctrine  is  stated  in  Swedish- 
American  Nat.  Bank  v.  Connecticut  Mut.  L. 
Ins.  Co.  83  Minn.  377,  86  N.  W.  420,  the 
facts  of  which  are  not  in  point,  that  "every 
right,  or  interest,  held  by  a  mortgagor  in 
and  to  the  mortgaged  property,  together 
with  all  subsec|uently  acquired  rights,  ease- 
ments, and  privileges,  which  are  necessary 
and  essential  to  the  full  enjoyment  of  the 
property,  pass  with  the  mortgage;  and  that, 
too,  though  reference  is  not  specially  made 
in  the  mortgage  to  anything  further  than 
the  particular  property  conveyed." 

The  same  doctrine  is  stated  in  Latta  y. 
Catawba  Electric  &  Power  Co.  (N.  C.)  69 
S.  E.  1028,  as  to  the  passing  to  the  mort- 
gagee on  foreclosure  of  a  subsequently  ac- 
quired right  by  an  electric  and  power  com- 
pany— the  mortgagor — to  back  water  upon 
certain  lands ;  citing  as  authority  to  the 
proposition  Swedish-American  Nat.  Bankr. 
Connecticut  Mut.  L.  Ins.  Co.  supra. 

So  far  as  the  passing  of  rights,  privileges, 
and  easements  subsequently  acquired  as  ap- 
purtenances to  the  property  mortgaged  is 
concerned,  the  rule  above  stated  is  support- 
ed by  the  weight  of  authority  as  well  as 
reason.  It  was  applied  in  Hankey  y.  Clark, 
110  Mass.  262,  in  the  case  of  a  subsequently 
acquired  right  of  a  lower  proprietor  to  draw 
water  from  a  reservoir  on  the  lands  of  the 
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is   not  begun   until   after   the   contract   is 
properly  recorded,  and  to  which  the  owner 
of  the  contract  is  not  made  a  party. 
Water  —  irrigation    right    appurtenant 
to  land. 

3.  A  right  to  use  water  for  irrigation  pur- 
poses for  a  stated  sum  and  a  yearly  rental, 
acquired  by  a  mortgagor  for  the  benefit  of 
the  land  after  the  execution  of  the  mort- 
gage but  before  foreclosure,  passes  under 
the  foreclosure  as  an  easement  appurtenant 
to  the  land. 

Mortga^  —  ditch  —  after-conatracted 
lateral. 

4.  Whether  or  not  a  lateral  ditch  through 
which  water  for  irrigation  purposes  was  fur- 
nished by  a  water  company,  and  which  was 
constructed  after  the  execution  of  a  mort- 
gage on  the  water  system,  became  a  part 
thereof  so  as  to  pass  by  a  foreclosure,  is 
immaterial  in  a  suit  by  a  purchaser  at  the 
foreclosure  sale  to  collect  rentals  for  water 
furnished  through  it,  where  the  parties  to 
the  mortgage  assumed  that  it  did  to,  and 
it  was  included  in  the  foreclosure  sale  and 
deed,  and  the  purchaser  took  possession  ac- 
cordingly. 

Irrigation   contract  ^  nature   of    prop- 
erty right. 

5.  The  right  to  have  water  flow  from  the 
canal  of  a  water  company  through  a  later- 


al ditch  for  the  irrigation  of  land  under  an 
agreement  by  which  the  company  is  to  fur- 
nish the  water  for  that  purpose  is  a  servi- 
tude upon  the  ditch  and  upon  the  canal,  is 
an  appurtenance  to  the  land,  and  is  real 
property. 

Covenant  —  agreement  for   sale   of  Ir- 
rigation right. 

6.  An  agreement  of  a  water  company  to 
furnish  water  from  its  canal  from  year  to 
year  at  an  agreed  price  for  irrigation  pur- 
poses, which  provides,  in  effect,  that  the  ob- 
ligation imposed  on  the  company  shall  have 
the  force  and  effect  of  a  covenant  running 
with  its  canal,  is  not  a  mere  personal  cove- 
nant, and  does  not  create  a  lien  on  the  canal, 
but  is,  in  substance  and  elTect,  an  agreement 
for  the  sale  of  real  property  of  the  company, 
binding  on  a  successor  of  the  company  with 
notice. 

Contracts  —  deflulteness  —  agreement 
to  sell  water. 

7.  An  agreement  of  a  water  company  to 
supply  water  to  certain  land  for  irrigation 
purposes  for  a  certain  sura  is  sufficiently  cer- 
tain when  the  water  to  be  sold  is  identified 
by  describing  it  as  water  from  a  certain 
river,  to  be  carried  through  the  canal  of 
the  company,  the  company  having  but  one 
canal  leading  from  that  river,  although  the 
lateral  by  which  it  is  to  be  conducted  to  the 


upper  proprietor.  In  considering  the  sub- 
ject, the  court  said:  "IncorporeM  rights  of 
this  description,  acquired  by  the  mortgagor 
subsequent  to  the  date  of  the  mortgage,  for 
the  permanent  improvement  of  the  estate, 
and  annexed  by  the  terms  of  the  conveyance 
to  the  realty,  may  be  considered  as  passiilg 
to  the  mortgagee  by  the  foreclosure,  to  be 
exercised  by  him  at  his  election.  There  is 
no  reason  why  incorporeal  rights  annexed 
to  the  realty  should  not  inure  to  the  benefit 
of  the  mortgage  security  in  the  same  manner 
as  improvements  in  the  nature  of  fixtures 
inure." 

To  the  same  effect  is  Union  Water  Co.  v. 
Murphy's  Flat  i'luming  Co.  22  Cal.  620,  as 
to  subsequent  improvements  and  fixtures  to 
a  sluice  and  flume  which  was  under  mort- 
gage at  the  time  of  such  additions;  and 
Boon  V.  Kent,  42  N.  J.  Eq.  131,  7  Atl.  344, 
as  to  subsequently  acquired  prescriptive 
rights  of  several  fishery  in  the  waters  cov- 
ering the  land  between  high  and  low  water 
mark,  when  the  mortgage  described  only 
land  to  low-water  mark,  "and  all  the  land 
attached  and  appertaining  thereto." 

But  in  Adams  v.  Manning,  61  Conn.  5,  a 
mortgage  of  all  the  mortgagor's  right,  title, 
claim,  and  interest  in  a  rpservoir  was  held 
on  foreclosure  not  to  pass  an  after-acquired 
right  to  flow  certain  lands  which  were  flowed 
at  the  time  the  mortgage  was  given,  but  the 
right  to  flow  which  was  not  perfected  until 
afterwards,  but  prior  to  the  foreclosure. 
The  decision  of  this  case  is  based  on  the 
qualified  language  used  in  the  conveyance 
clause  in  the  mortgage,  the  court  saying 
that,  had  this  property  been  conveyed  free 
from  eneumbraaoe  with  the  usual  covenants, 
15  L.RJ)l.(N.S.) 


it  would  have  passed  the  subsequently  ac- 
quired right  under  the  doctrine  of  estoppel; 
but  that  such  a  doctrine  has  no  application 
where  the  conveyance  clause  simply  covers 
such  right  as  the  grantor  then  has  in  the 
premises. 

In  Brace  v.  Yale,  4  Allen,  393,  it  was  held 
that,  where  a  mortgage  of  a  mill  site  did 
not  include  the  right  to  use  a  reservoir  dam 
on  the  stream  above,  a  subsequent  right  to 
do  so,  obtained  by  the  mortgagor  by  pre- 
scription, would  not,  on  foreclosure  of  the 
mortgage  after  such  right  was  obtained,  in- 
ure to  the  benefit  of  the  mortgagee. 

A  mortgage  covering  lands  abutting  on  • 
navigable  stream  will  not,  on  foreclosure, 
pass  the  subsequently  acquired  right  of  the 
mortgagor  to  use  the  land  under  the  water 
adjoining  the  lands  covered  by  the  mortgage. 
Mutual  L.  Ins.  Co.  v.  Voorhis,  71  Hun,  117, 
24  K.  Y.  Supp.  629.  The  right  here  ae- 
quired  seems  to  have  been  an  absolute  title 
to  the  land  under  the  water,  rather  than  any 
easement  therein. 

In  considering  the  specific  question  raised 
in  Stanislaus  Wateb  Co.  v.  Bachman,  a 
distinction  should  be  noted  between  the  fore- 
going cases  in  which  the  right,  license,  or 
easement  acquired  was  the  common-law 
right,  and  therefore  attached  at  once  to  the- 
land  and  became  a  part  thereof,  and  depend- 
ed upon  its  exercise  in  connection  with  the 
land  with  reference  to  which  it  was  acquired, 
and  the  case  of  a  water  right  for  irrigation 
purposes,  which,  although  an  incident  of,  or 
adjunct  to,  the  land,  is  nevertlieless  a  prop- 
erty right,  and  is  not  limited  to  the  partic- 
ular land  to  which  it  is  applied,  and  maybe 
changed  so  as  to  benefit  other  land,  and  ita 
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land  Is  not  described,  except  by  the  state- 
ment that  tbe  company  is  to  deliver  the  wa- 
ter on  the  land  by  means  of  such  head 
gates,  weirs,  and  devices  as  it  shall  con- 
struct for  that  purpose,  the  uncertainty  in 
this  respect  being  removed  when  the  lateral 
ditch  is  constructed. 

Waters  —  public  use  ^  control  by  state. 
8.  A  contract  with  a  private  water  com- 
pany by  which  a  landowner  secures  a  per- 
manent right  to  the  use  of  water  from  the 
company's  canal  for  irrigation  purposes  is 
valid  and  constitutes  the  measure  of  rights 
of  the  parties,  although  the  water  right 
has  become  a  public  use  within  the  meaning 
of  a  constitutional  provision  that  the  use  of 
water  appropriated  for  sale,  or  rental,  or 
distribution,  is  a  public  use,  the  regulation 
and  control  of  which,  including  the  right  to 
collect  compensation  therefor,  is  in  the  state, 
when  there  has  been  no  attempt  to  regulate 
or  control  the  use  of  such  water. 

(January  23,  1008.) 

APPEAL  by   plaintiff   from   a   jud<nnent 
of  the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  its  favor  for  a 
less  amount  than  was  demanded  in  an  action 
brought  to  recover  water  rentals.    Affirmed. 
Tbe  facts  are  stated  in  the  o^anion. 


Mr.  James  F.  Peck,  with  Messrs.  Blgr- 
low  &  Dorsey  and  W.  B.  Cashman,  for 

appellant : 

Purchasers  under  the  foreclosure  sale  are 
not  in  privity  with  the  contract  made  for 
the  sale  of  water  after  the  execution  of  the 
mortages. 

Fresno  Canal  k  Irrig.  Co.  v.  Dunbar,  80 
Cal.  630, 22  Pac  276;  Fresno  Canal  &  Irrig. 
Co.  v.  Rowell,  80  Cal.  114,  13  Am.  St.  Rep. 
112,  22  Pac.  63;  Secor  v.  Singleton,  41  Fed. 
726;  Mathes  v.  Cover,  43  Iowa,  612;  Camp- 
bell V.  Hall,  16  N.  Y.  676;  Barnard  v.  Wil- 
son, 74  Cal.  612,  16  Pac.  307. 

The  canal  of  the  Stanislaus  ft  San  Joa- 
quin Water  Company,  with  the  water  flow- 
ing therein,  constituted  real  property,  the 
water  being  appurtenant  to  the  canal. 

Civil  Code.  §$  658,  659;  Lower  King» 
River  Water  Ditch  Co.  v.  Kings  River  ft  ?. 
Canal  Co.  60  Cal.  408;  Last  Chance  Wa- 
ter Ditch  Co.  V.  Emigrant  Ditch  Co. 
129  Cal.  .  277,  61  Pac.  960;  Hayes  v. 
Fine,  91  Cal.  391,  27  Pac.  772;  Fudickar  v. 
East  Riverside  Irrig.  Dist.  109  Cal.  20,  41 
Pac.  1024. 

The  contract  was  not  properly  recorded. 

Weaver  v.  McKay.  108  Cal.  646,  41  Par. 


place  of  use  shifted  at  will  so  long  as  the 
vested  rights  of  other  persons  are  not  inter- 
fered with.  See  Famham,  Waters,  ft  632- 
641. 

It  would  seem,  therefore,  that  •  water 
right  for  irrigation  purposes,  used  for  the 
benefit  of  land  covered  by  a  mortgage  ante- 
dating the  acquirement  of  such  water  right, 
would  not  pass  under  the  mortgage  upon  its 
foreclosure,  unless  it  was  so  far  attached  to 
sueh  land  and  appurtenant  thereto  as  to 
come  within  the  doctrine  applied  to  common- 
law  easements.  Stanislaus  Watgb  Co.  ▼. 
Bachman  treated  a  right  to  use  water  to 
irrigate  certain  described  land  as  an  ease- 
ment appurtenant  to  the  land  to  the  same 
extent  as  any  appurtenance  or  fixture  would 
be,  or,  in  other  words,  applied  the  same  doc- 
trine to  such  a  water  right  as  is  applied  to 
rommon-law  easements,  rights,  and  privi- 
leges. 

The  sane  doctrine  was  also  applied  in 
Clyne  ▼.  Benicia  Water  Co.  100  Cal.  310,  34 
Pac.  714,  wherein  it  was  held  that  a  water 
right  for  purposes  of  domestic  use  and  irri- 
gation of  a  vegetable  garden  containing 
alMut  4  acres  of  land,  acquired  by  an  owner 
of  land  who  had,  prior  therto,  executed  a 
mortgage  thereon,  would  inure  to  the  bene- 
fit of  the  mortgage  upon  its  foreclosure.  In 
this  case,  however,  the  right  was  acquired 
by  the  mortgagor  by  his  relinquishing  ri- 
parian rights  in  consideration  thereof,  which 
arrangement  was  ratified  by  the  mortgagee, 
who  was  seeking  to  enforce  it. 

The  distinction  between  a  water  right  for 
irrigation  purposes  and  a  common-law  right 
pr  easement  is  recognized  and  drawn  in 
Crippen  v.  Comstock,  17  Colo.  App.  89,  60 
15  LJtj\.(N.S.) 


Pac.  1074,  which  holds  that  an  after-ac- 
quired water  right  for  irrigation  purposes, 
used  in  connection  with  land  embraced  in  a 
trust  deed  antedating  the  acquirement  of 
the  water  right,  did  not  inure  to  the  benefit 
of  the  holder  of  the  trust  deed ;  the  evidence 
not  showing  any  intention  on  the  part  of  the 
owner  to  make  the  water  right  appurtenant 
to  the  land.  The  court  said  it  was  not  nec- 
essary to  discuss  or  determine  when,  how.  or 
under  what  circumstances,  if  at  all,  an  after- 
acquired  water  right  might  become  appurte- 
nant to  land  by  appropriation  and  user,  so 
as  to  inure  to  the  benefit  of  one  holding  a 
prior  mortgage.  This  case  differs  from 
Stanislaus  Water  Co.  v.  Bachman  in  that, 
at  about  the  time  of  the  acquirement  by 
the  mortgagor  of  the  water  right,  he  con- 
veyed by  deed  of  trust  adjoining  hinds  with 
the  water  right,  and  the  contest  was  be- 
tween the  holder  of  the  first  trust  deed  and 
the  grantees  under  the  subsequent  trust  deed. 
The  evidence  in  the  case,  while  showing 
that  the  water  was  at  all  times  used  after 
its  acquirement  for  the  irrigation  of  the  land 
described  in  the  first  deed  of  trust,  did  not 
show  when  the  ditch  was  completed  and  at 
what  time  such  user  of  the  water  right  com- 
menced; and,  as  the  second  deed  was  exe- 
cuted shortly  thereafter,  the  grantees  there- 
in were  held  not  to  be  chargeable  with  no- 
tice of  any  intention  on  the  part  of  the 
grantor  so  to  appropriate  and  use  the  water 
as  to  cause  the  right  to  become  appurte- 
nant to  the  land  described  in  the  first  deed 
of  trust. 
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450;  Hayes  t.  Fine,  91  Cal.  391,  27  Pac. 
772;  Smith  v.  Denniff,  23  Mont.  65,  60 
L.R.A.  737,  57  Pac.  557 ;  Dorris  t.  Sullivan, 
90  Cal.  279,  27  Pac.  216;  Hager  t.  Astorg. 
146  Cal.  648,  104  Am.  St.  Rep.  68,  79  Pac. 
68;  Kent  y.  Williams,  146  Cal.  3,  79  Pac. 
627;  Cady  v.  Purser,  131  Cal.  652,  82  Am. 
St.  Rep.  391,  63  Pac.  844;  Watkins  v.  Wil- 
hoit,  104  Cal.  396,  38  Pac.  63;  Merced  Se- 
curity Sav.  Bank  t.  Simon,  141  Cal.  11,  74 
Ptc.  366. 

The  contract  did  not  create  a  covenant 
running  with  the  land. 

Fresno  Canal  &  Irrig.  Co.  v.  Rowell,  su- 
pra; Fresno  Canal  &  Irrig.  Co.  v.  Dunbar,  80 
Cal.  534, 22  Pac.  275 ;  8  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  134;  Masury  v.  Southworth,  9  Ohio 
St.  340;  Glenn  v.  Canby,  24  Md.  127;  Hurx- 
thai  V.  St.  Lawrence  Boom  ft  Lumber  Co. 
53  W.  Va.  87,  97  Am.  St.  Rep.  954,  44  S. 
t.  520;  Gibson  v.  Holden,  115  HI.  199,  50 
Am.  Rep.  146,  3  N.  E.  282;  Chemical  Elec- 
tric Light  &  P.  Co.  V.  Howard,  148  Mass. 
352,  2  L.R.A.  168,  20  N.  E.  92,  160  Mass. 
495,  23  N.  E.  317. 

There  was  no  description  of  the  right  of 
way  attempted  to  be  conveyed. 

Tryon  v.  Huntoon,  67  Cal.  325,  7  Pac. 
741;  Wagner  t.  Hanna,  38  Cal.  Ill,  99  Am. 
Dec.  354;  Riverside  Land  &  Irrig.  Co.  v. 
Jansen,  66  Cal.  300,  6  Pac.  486. 

Mr.  Samuel  C.  Wlel,  with  Messrs.  Vo- 
gelsang &  Brown,   for  respondent: 

Tlie  contract  does  not  violate  the  Consti- 
tution. 

Fallbrook  Irrig.  District  v.  Bradley,  164 
U.  S.  112,  41  L.  ed.  369,  17  Sup.  Ct.  Rep. 
56;  Hildreth  v.  Montecito  Creek  Water  Co. 
139  Cal.  22,  72  Pac.  396;  Pocantico  Water- 
works Co.  V.  Bird,  130  N.  Y.  259,  29  N.  E. 
246;  San  Diego  Flume  Co.  v.  Souther,  44 
C.  C.  A.  143,  104  Fed.  706;  Hard  ▼.  Boise 
City  Irrig.  &.  Land  Co.  9  Idaho,  689,  65 
L.R.A.  407,  76  Pac.  331. 

The  contract  was  duly  recorded  in  the 
proper  book. 

Kent  V.  Williams,  146  Cal.  3,  79  Pac.  527; 
Fresno  Canal  &.  Irrig.  Co.  v.  Rowell,  80  Cal. 
114,  13  Am.  St.  Rep.  112,  22  Pac.  63;  Fres- 
no Canal  ft  Irrig.  Co.  t.  Dunbar,  80  Cal. 
530,  22  Pac.  275;  Mee  t.  Benedict,  98  Mich. 
260,  22  L.R.A.  641,  39  Am.  St.  Rep.  643,  57 
N.  W.  176;  Nitche  v.  Earle,  117  Ind.  270, 
19  N.  E.  740. 

Being  properly  recorded  as  to  part,  the 
requirement  of  recording  was  sufficiently 
complied  with. 

Fogarty  v.  Sawyer,  23  Cal.  670;  Boyle 
Ice  Machine  Co.  v.  Gould,  73  Cal.  153,  14 
Pac.  609;  Fresno  Canal  4  Irrig.  Co.  v.  Row- 
ell, supra;  Anthony  v.  Butler,  13  Pet.  423, 
10  L.  ed.  229. 

The  interest  granted  by  the  contract, 
though  made  after  the  mortgage  of  the  erig- 
16  LJUlL.(NJ3.) 


inal  company's  plant,  was  not,  in  fact,  sub- 
ject to  the  mortgage,  and  could  not  be  fore- 
closed in  any  event. 

Sammons  v.  Kearney  Power  ft  Irrig.  Co. 
(Neb.)  8  L.R.A.(N.S.)  404,  110  N.  W.  310; 
Clyne  v.  Benicia  Water  Co.  100  Cal.  310,  34 
Pac.  714;  San  Francisco  v.  Lawton,  18  Cal. 
465,  79  Am.  Dec.  187;  Bank  of  Mendocino 
v.  Baker,  82  Cal.  114,  6  L.R.A.  833,  22  Pac 
1037;  9  Enc.  PI.  ft  Pr.  p.  327, 

Mr.  W.  F.  Williamson,  amicus  eurice: 

Personal  contracts  not  affecting  real  prop- 
erty have  never  been  binding  upon  anyone 
not  a  party  or  privy  thereto. 

2  Washb.  Real  Prop.  {  1202;  Fresno  Ca- 
nal ft  Irrig.  Co.  v.  Dunbar,  80  Cal.  636,  22 
Pac.  275;  Los  Angeles  Terminal  Land  Co. 
V.  Muir,  136  Cal.  36,  68  Pac.  308. 

This  contract  did  not  create  a  servitude 
upon  the  water  system,  nor  an  easement  in 
favor  of  the  land. 

Osborne  v.  San  Diego  Land  ft  Town  Co. 
178  U.  S.  39,  44  L.  ed.  009,  20  Sup.  Ct.  Rep. 
860. 

Shaw,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  the  defendant  to  re- 
cover $920  allied  to  be  due  for  water  sold 
and  delivered  by  the  plaintiff  to  the  defend- 
ant for  the  irrigation  of  400  acres  of  land, 
or  at  the  rate  of  $2.30  per  acre.  The  de- 
fendant admitted  the  receipt  and  use  of 
the  water  on  the  land,  and  offered  to  allow 
judgment  in  favor  of  plaintiff  for  $600,  or 
at  the  rate  of  $1.60  per  acre.  The  case  de- 
pends on  the  question  whether  or  not  the 
plaintiff  can  charge  more  than  $1.50  per 
acre  per  year  for  water  for  irrigation  pur- 
poses. The  court  below  held  for  the  defend- 
ant, and  gave  judgment  for  plaintiff  for 
$600,  without  costs.  The  claims  of  the  de- 
fendant are  founded  upon  an  agreement  be- 
tween one  Threlfall,  his  predecessor  in  the 
ownership  of  the  400  acres  of  land,  and  a 
corporation  known  as  the  "Stanislaus  ft  San 
Joaquin  Water  Company,"  the  predecessor 
of  the  plaintiff  in  the  ownership  of  the  water 
and  water  system  in  question.  The  said 
Stanislaus  ft  San  Joaquin  Water  Company 
was  the  owner  of  water  rights  in  the  Stan- 
islaus river  and  a  canal,  whereby  the  water 
was  conducted  through  Stanislaus  county; 
and  it  was  engaged  in  the  business  of  dis- 
tributing and  selling  the  water  to  farmers 
for  irrigation  purposes.  Threlfall  was  the 
owner  of  a  large  tract  of  land.  The  follow- 
ing is  a  statement  of  the  parts  of  the  agree- 
ment that  are  material  to  the  case:  The 
company  agreed  to  "furnish  through  its 
canal  from  the  Stanislaus  river"  to  Threlfall, 
"his  heirs  or  assigns,  during  each  and 
every  year,  for  the  term  hereinafter  men- 
tioned, for  the  purpose  of  irrigating  a  tract 
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of  461  acres  of  land,  ...  a  flow  of 
water  sufScient  to  fully  irrigate  said  land 
as  often  as  necessary  during  each  year  of 
said  term."  The  land  described  consisted  of 
10  quarter  sections,  comprising  about  1,600 
acres,  and  the  461  acres  was  described  as  all 
those  portions  of  the  larger  tract  "lying 
north  of  Little  Johns  creek  and  south  of 
Myrtle  creek."  The  water  was  to  be  used  for 
irrigating  purposes  only  on  said  land,  and 
was  to  be  delivered  by  the  company  on  the 
land  in  such  manner  as  to  make  it  available 
for  use  thereon.  "The  head  gates,  weirs,  and 
other  arrangements  or  devices  through  which 
the  water  shall  be  drawn  from  said  canal" 
were  to  be  made  and  placed  in  position  by 
the  company  at  its  own  expense,  and  it  was 
to  fix  and  control  the  manner  of  supplying 
the  water.  Threlfall  agreed  to  pay  the  com- 
pany "the  sum  of  $10  per  acre  for  each  and 
every  acre  of  said  land"  to  which  the  com- 
pany agreed  to  furnish  water,  with  interest 
on  such  sum  at  6  per  cent  per  annum,  "prin- 
cipal and  interest  apportioned  and  com- 
muted as  follows:  On  the  1st  day  of  No- 
vember after  the  delivery  of  water  under 
the  contract  .  .  .  the  sum  of  80  cents 
for  each  and  every  acre  of  said  land,  and  on 
the  1st  day  of  November  thereafter,  for  the 
period  of  twenty  years  thereafter,  a  like 
sum,  making  in  all  twenty  payments  on  each 
and  every  acre  of  said  land  aforesaid,  which 
shall  be  in  full  payment  of  the  amount  pro- 
vided to  be  paid  herein;"  or  Threlfall  had 
the  right  at  any  time  to  "make  a  cash  set- 
tlement in  whole  or  in  part  of  the  amount 
unpaid,  by  paying  the  principal  sum  still  un- 
paid and  the  interest  accrued"  to  the  time 
of  settlement.  Threlfall  also  agreed  to  pay, 
in  addition  to  the  above  sums,  the  sum  of 
$1.60  per  acre  per  year  upon  each  acre  of 
the  land,  "as  a  water  rental  therefor,"  to 
be  paid  on  November  1st  of  each  year  per- 
petually. The  ninth  clause  of  the  agreement 
contained  the  following:  "The  said  parties 
agree  to  and  with  each  other  that  this  con- 
tract shall  have  the  force  and  effect  of  a  cov- 
enant running  to  and  with  the  said  land  of 
the  party  of  the  second  part  [Threlfall]  and 
the  canal  of  the  party  of  the  first  part"  ( the 
company).  The  contract  was  executed  on 
the  18th  day  of  June,  1896.  The  land  to  be 
irrigated  was  situated  some  8  or  10  miles 
from  the  canal  mentioned  in  the  agreement, 
or  from  the  point  thereon  at  which  the  wa- 
ter was  to  be  diverted  therefrom.  Under 
a  subsequent  contract  with  the  company, 
Threlfall  constructed  for  the  company  a  lat- 
eral ditch  leading  from  the  point  of  di- 
▼enion  in  the  canal  to  his  lands,  and  the 
company  accepted  this  work  as  full  pay- 
ment of  the  $10  per  acre  agreed  to  be  paid 
l^  Threlfall  on  the  400  Acres  of  land  for 
which  it  subsequently  supplied  water.  This 
15  L.Rjl.(N.S.) 


arrangement  appears  to  have  been  under- 
stood as  a  release  of  both  parties  from  the 
operation  of  the  contract  and  the  obligations 
thereof,  with  respect  to  the  remaining  61 
acres  mentioned  in  the  agreement.  The 
company  took  possession  of  the  later- 
al ditch,  and  thereafter  used  it  to  con- 
vey water  from  its  main  canal  to  the  lands 
of  Threlfall  and  other  lands  in  the  vicinity. 
The  Stanislaus  &  San  Joaquin  Water  Com- 
pany had  executed  a  mortgage  on  July  26, 
1895,  upon  all  of  its  property,  including 
the  said  main  canal,  and  all  lateral  ditches 
and  appurtenances  of  every  character  con- 
nected therewith.  This  was  prior  to  the 
contract  with  Threlfall,  and  before  the  con- 
struction of  the  lateral  ditch  leading  to 
his  land.  This  mortgage  was  foreclosed, 
and,  on  December  17,  1898,  the  mortgaged 
property,  including  said  lateral  ditch,  was 
sold  at  the  foreclosure  sale  to  J.  Dalzell 
Brown,  and  the  deed  thereunder  was  after- 
ward executed  to  the  plaintiff,  as  his  suc- 
cessor. Neither  Threlfall,  nor  Bachman,  the 
defendant,  were  parties  to  the  foreclosure 
suit.  In  1893  and  1894  Threlfall  executed 
certain  mortgages  on  his  land,  which  were 
foreclosed  in  1898,  and  Bachman  obtained  ti- 
tle to  said  land  by  deed  under  the  foreclo- 
sure decree.  Neither  the  Stanislaus.  &  San 
Joaquin  Water  Company,  nor  the  Stanislaus 
Water  Company,  were  parties  to  that  action 
of  foreclosure.  During  the  year  1900,  Bach- 
man was  the  owner  of  the  400  acres  of  land, 
and  the  plaintiff  was  the  owner  of  the  canal 
and  water  system.  It  regularly  supplied 
water  to  Bachman  for  the  irrigation  of  the 
400  acres  of  land  during  that  year.  The 
court  finds  that  the  reasonable  value  of  the 
water  so  supplied,  independent  of  the  terms 
of  the  contract,  was  $2.30  per  acre,  or  $020 
for  the  land  supplied.  This,  it  may  be  ob- 
served was  substantially  the  same  as  the 
value  fixed  in  the  contract,  being  equal  to 
the  $1.50  annual  rental  and  the  80  cents  for 
the  annual  payment  agreed  on.  The  fore- 
going are  the  principal  facta  upon  which 
the  rights  of  the  parties  depend. 

1.  The  water-right  agreement  between  the 
Stanislaus  &  San  Joaquin  Water  Company 
and  Threlfall  was,  on  June  26,  1896,  record- 
ed by  the  recorder  of  Stanislaus  county  in  a 
book  kept  by  him  in  the  recorder's  office,  and 
designated  as  "volume  6  of  Miscellaneous 
Records."  This  is  one  of  seven  books  of  the 
same  designation  which  are  kept  in  the  said 
office.  Ever  since  the  year  1864  it  has  been 
the  cust(Hn  in  said  county  to  record  in  these 
books  so  designated  instruments  filed  for 
record  of  the  classes  known  as  agreements, 
mining  locations,  bills  of  sale,  water  rights, 
water  contracts,  certified  copies  of  decrees 
confirming  sale,  articles  of  copartnership,  as- 
signments for  benefit  of  creditors,  assign- 


Digitized  by 


Google 


364 


CALIFORNIA  SUPREME  COURT. 


Jaji., 


menta  of  sheriff's  certifleates  of  sale,  bonds 
for  deed,  and  agreements  for  sale  of  real 
estate;  and  it  does  not  appear  that  in  that 
county  any  instrument  of  either  of  these 
classes  has  ever  been  recorded  elsewhere  than 
in  said  Miscellaneous  Records.  The  sub- 
stance of  the  agreement  has  been,  in  part, 
stated.  There  were  other  clauses  further 
showing  its  complex  character.  The  fifth 
provided  that  Threlfall  might  use  water  on 
only  one  fourth  of  the  land  the  first  year, 
one  half  the  second  year,  three  fourths  the 
third  year,  and  thereafter  on  all  the  land, 
paying  rent  only  on  the  part  used.  By  the 
seventh  clause  Threlfall  granted  to  the  com- 
pany a  permanent  right  of  way  over  any 
land  he  owned  for  the  canal  of  the  com- 
pany, and  Threlfall  was  granted  the  right 
to  use  water  from  such  canal  for  domestic 
purposes,  and  to  water  stock,  and  to  plant 
trees  by  the  canal.  The  eighth  provided 
that  if,  from  causes  not  within  its  control, 
the  company  was  unable  to  furnish  the  wa- 
ter, it  should  not  be  liable  for  the  failure, 
and  Threlfall  should  pay  rent  only  for 
what  water  he  received.  Neither  party  was 
to  be  liable  until  delivery  of  water  began  or 
was  tendered.  It  is  claimed  by  the  plain- 
tiff that  in  legal  effect  this  contract  was 
«  grant  of  real  property, — that  is,  of  a  right 
to  demand  and  receive  water  for  the  irriga- 
tion of  land, — and  that  it  should  have  been 
recorded  in  the  book  of  deeds,  instead  of  in 
the  Misceflaneoua  Records;  and  that,  under 
the  rule  announced  in  Cady  v.  Purser,  131 
Cal.  552,  82  Am.  St.  Rep.  391,  63  Pac.  844, 
the  record  in  the  latter  imparted  no  con- 
structive notice  of  its  contents  to  the  plain- 
tiff as  a  subsequent  purchaser  of  the  canal 
system  and  water  rights  of  the  Stanislaus  & 
San  Joaquin  Water  Company,  and  that,  as 
it  bought  without  actual  notice  thereof,  it 
took  the  canal  system  and  all  the  water 
rights  free  from  the  obligations,  burdens, 
easements,  or  servitudes  imposed  by  that 
contract.  On  the  other  hand,  plaintiff  says, 
if  it  is  not  such  a  grant,  then  it  is  a  mere 
personal  agreement  to  sell  and  deliver  water 
from  year  to  year,  binding  only  on  the  par- 
ties ;  and  the  plaintiff  is  free  to  demand  and 
receive  for  water  it  may  sell  and  deliver 
its  full  reasonable  value  without  regard  to 
payments  made  by  Threlfall,  under  the  con- 
tract, to  plaintiff's  predecessor. 

Section  120  of  the  county  government  act 
(Stat.  1897,  chap.  277,  p.  484),  as  it  stood 
at  the  time  this  agreement  was  recorded, 
provided  that  the  recorder  must  "record  sep- 
arately, in  large  and  well-bound  separate 
books,  in  a  fair  hand:  (I)  Deeds,  grants, 
transfers,  and  mortgages  of  real  estate,  re- 
leases of  mortgages,  powers  of  attorney  to 
convey  real  estate,  and  leases  which  have 
been  acknowledged  and  approved;  (2)  mort- 
15  LJUA.(N.S.) 


gages  of  personal  property."  Then  follow 
10  additional  designated  classes  of  instru- 
ments, the  section  closing  with  class  "12. 
Such  other  writings  as  are  required  or  per- 
mitted by  law  to  be  recorded."  The  instru- 
ment in  question  does  not  come  within  ei- 
ther of  the  classes  designated  as  "deeds, 
grants,  and  transfers  of  real  estate."  No 
lawyer  would  call  it  a  deed  or  a  grant.  No 
part  of  it  is  in  the  form  usually  adopted 
for  such  instruments.  With  respect  to  the 
rights  secured  to  Threlfall  under  the  agree- 
ment, it  would  not,  in  the  ordinary  use  of 
language,  be  called  a  transfer  of  real  estate. 
It  is  an  executory  agreement  to  sell  and  de- 
liver, or,  to  use  its  words,  "to  furnish,"  wa- 
ter to  Threlfall  from  year  to  year  for  the 
irrigation  of  his  land.  Such  an  agreement 
confers  a  right  to  receive  water  upon  the 
terms  agreed  on,  and  this  is  no  doubt  a  right 
in  real  property,  as  will  hereinafter  appear; 
but  it  does  not  necessarily  follow  that  the 
instrument  by  which  it  is  conferred  consti- 
tutes a  present  grant  or  transfer.  Any 
agreement  to  sell  or  convey  real  estate  gives 
the  vendee  a  right  which  is  an  interest  in 
real  property;  but  such  instruments  are  not 
grants  or  transfers,  and  no  one  would  ex- 
pect to  find  them  recorded  in  a  book  set 
apart  for  deeds,  grants,  and  transfers.  It 
is  a  matter  of  common  knowledge  that  such 
instruments  are  usually  recorded  in  a  book 
designated  as  a  "Miscellaneous  Record."  The 
evidence  shows  that  it  has  been  the  custom 
in  Stanislaus  county,  ever  since  its  organi- 
zation in  1864,  to  record  water  contracts  and 
other  agreements  of  like  character  to  that 
in  question  here  in  the  books  of  Miscellane- 
ous Records.  We  think  it  has  always  been 
the  custom  throughout  the  state  to  so  record 
them.  It  must  be  admitted  that  a  document 
so  composite  in  its  elements  is  better  de- 
scribed as  an  inRtniraent  of  miscellaneous 
character  than  as  a  grant  or  transfer  of  real 
estate,  and  that  one  would  naturally  look 
for  it  in  the  Miscellaneous  Records.  We 
think  that  record  was  the  proper  one  in 
which  to  record  it.  We  do  not  mean  to  im- 
ply by  this  that  the  record  of  such  an  instru- 
ment might  not  be  effective  for  some  pur- 
poses if  made  in  some  other  book.  Courts 
should  not  be  technical  in  such  a  matter 
where  the  instrument  in  question  is  so  com- 
plex and  difficult  to  classify  as  the  one  in 
question.  The  rights  of  parties  under  the 
recording  act  should  not  depend  on  the  abil- 
ity to  properly  determine  the  character  of 
such  an  instrument.  The  mortgage  of  the 
water  system  of  the  Stanislaus  tc,  San  Joa- 
quin Water  Company,  by  foreclosure  where- 
of the  plaintiff  obtained  title  thereto,  is  not 
set  forth  in  the  record,  and  hence  we  cannot 
determine  whether  or  not  it  was  contsm- 
plated  that  that  company,  as  a  going  oon- 
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-^ern,  was  thereby  authorized  to  make  con- 
tracts, such  as  that  with  Threlfall,  where- 
by it  might  obtain  funds  to  pay  the  prin- 
cipal and  interest  of  the  mortgage,  and  by 
wliich  the  mortgagee  would  be  bound.  But, 
if  tliat  mortgage  was  paramount  to  Threl- 
iall's  rights,  it  could  not  be  enforced  against 
him  without  a  foreclosure  to  which  he  was  a 
party,  if  suit  was  begun,  as  is  conceded  here, 
after  his  contract  was  recorded.  He  was 
not  made  a  party  thereto,  and  the  conae- 
-^ence  is  that  the  plaintiff  holds  the  canal 
system  and  the  waters  thereof  subject  to  the 
rights  of  Threlfall  and  his  successors  in  in- 
terest,— at  least  until  those  rights  have  been 
'terminated  by  foreclosure  proceedings  to 
which  he,  or  they,  are  parties. 

2.  The  rights  of  Bachman  under  the  agree- 
ment are  the  same  as  those  of  Threlfall.  It 
is  immaterial  that  the  mortgages  of  Threl- 
fall's  land,  under  which  Bachman  acquired 
title,  were  executed  before  Threlfall  ob- 
tained the  water  right.  The  water  right, 
when  acquired,  became  an  easement  appurte- 
nant to  the  land  (Farmer  v.  XJkiah  Water 
Co.  56  Cal.  13),  and  passed  with  it,  upon 
the  foreclosure  sale,  in  the  same  manner 
as  any  other  appurtenance  or  fixture  passes 
with  the  title  and  possession  of  land  (Civil 
Code,  SS  1084,  1104;  Cave  ▼.  Crafts,  63  Cal. 
140;  Farmer  v.  Ukiah  Water  Co.  supra; 
Cross  V.  Kitts,  69  Cal.  221,  58  Am.  Rep. 
«58,  10  Pac.  409;  Smith  t.  Corbit,  116  Cal. 
£91,  48  Pac.  725).  It  was  an  incident  of  the 
land,  and  would  pass  as  such  by  a  convey- 
ance of  the  land,  without  express  mention 
and  without  any  reference  thereto,  such  as 
by  the  use  of  the  word  "appurtenances"  or 
otherwise.  A  conveyance  of  land  upon  a 
foreclosure  sale  must  of  necessity — at  least 
as  between  the  parties  to  the  mortgage — 
carry  with  it  a  water  right  appurtenant 
to  the  land,  acquired  and  used  by  the  mort- 
gagor for  the  benefit  of  the  land,  although 
obtained  after  the  execution  of  the  mortgage 
and  before  the  sale  on  foreclosure.  We  are 
cited  to  no  authority  for  or  against  this  prop- 
osition, and  have  not  succeeded  in  finding 
any  relating  to  it,  but,  from  the  nature  of 
the  case,  it  must  be  <!orrect.  Fixtures  sub- 
sequently attached  to  mortgaged  land  pass 
to  the  purchaser  at  foreclosure  sale,  al- 
though not  mentioned  or  referred  to  in  the 
mortgage.  Merritt  t.  Judd,  14  Cal.  72;  2 
Jones,  Mortg.  {  1657;  1  Am.  i.  Eng.  Enc. 
Law,  p.  255.  The  same  rule  applies  to  im- 
provements made  by  the  mortgagor  on  mort- 
gaged land.  1  Jones,  Mortg.  §f  147,  681; 
Union  Water  Co.  t.  Murphy's  Flat  Fluming 
Co.  22  Cal.  631;  Tibbetts  r.  Moore,  23  Cal. 
215.  We  are  unable  to  perceive  any  mate- 
rial difference  in  principle,  in  this  respect, 
between  fixtures  and  improvements  attached 
to  or  erected  upon  land  and  a  water  right 
10  L.R.A.(N.S.) 


attached  to  land  as  an  appurtenance,  such 
as  that  here  involved;  and  we  hold  that  it 
is  governed  by  the  same  rules.  This  prin- 
ciple probably  applies,  also,  to  the  right  of 
the  Stanislaus  Water  Company  to  the  later- 
al ditch  built  for  the  Stanislaus  ft  San  Joa- 
quin Water  Company  from  the  main  canal 
to  Threlfall's  land.  It  was  used  in  connec- 
tion with  the  canal  for  its  benefit,  and  it 
was  therefore  an  appurtenance  to  the  canal. 
Although  not  in  existence  at  the  time  the 
canal  and  water  system  was  mortgaged,  it 
became  a  part  of  the  system  as  soon  as  it 
was  constructed.  It  is  not  necessary  to  this 
case  to  determine  whether  or  not  it  passed 
to  the  plaintiff  by  the  foreclosure  sale  un- 
der the  prior  mortgage.  The  two  interest- 
ed parties  appear  to  have  assumed  that  it 
did.  It  was  included  in  the  foreclosure  sale 
and  in  the  deed  to  the  plaintiff,  and  the 
plaintiff  took  possession  of  it  accordingly 
and  used  it  to  earry  to  the  defendant's  land 
the  water  for  the  rental  of  which  it  here 
claims  compensation.  Under  these  circum- 
stances, it  is  immaterial,  in  this  action,  how 
it  acquired  title  to  the  lateral. 

3.  We  have  assumed  that  the  right  con- 
ferred on  Threlfall  by  the  agreement  with 
the  canal  company  was  real  property.  This 
is  controverted  by  plaintiff,  and  its  argu- 
ment is,  for  the  most  part,  founded  on  the 
assumption  that  it  was  either  personalty,  or 
that  the  agreement  constituted  nothing  more 
than  a  personal  covenant  of  that  company, 
which  does  not  bind  the  plaintiff,  as  its  suc- 
cessor. We  think  neither  of  these  proposi- 
tions is  correct.  That  water  in  its  natural 
situation  upon  the  surface  of  the  earth, 
whether  as  a  flowing  stream,  as  a  lake  or 
pond,  or  as  percolations  in  the  soil,  is  real 
property,  will  not  be  disputed.  That  it  may 
became  personalty  by  being  severed  from  the 
land  and  confined  in  portable  receptacles,  is 
also  evident.  There  is  a  remark  in  the 
opinion  of  Field,  J.,  in  People  ex  rel.  Heyne-  - 
man  v.  Blake,  19  Cal.  696,  which  has  ap- 
parently given  rise  to  the  notion  that,  when 
water  is  confined  in  artificial  channels,  it 
thereupon  becomes  personal  property.  The 
learned  jurist  there  says:  "Water  when 
collected  in  reservoirs  or  pipes  and  thus  sep- 
arated from  the  original  source  of  supply 
is  personal  property,  and  is  as  much  the 
subject  of  sale — ^an  article  of  commerce — ' 
as  ordinary  goods  and  merchandise."  The 
law  then  authorized  the  formation  of  cor- 
porations to  engage  in  "any  species  of  trade 
or  commerce."  The  corporation  in  question 
was  organized  to  engage  in  the  business  of 
distributing  and  selling  water  to  the  inhab- 
itants of  a  city  for  their  use.  The  question 
under  discussion  was  the  authority  to  or- 
ganize such  a  corporation  under  that  law. 
The  language  quoted  from  the  opinion  is 
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apt  for  the  disposition  of  the  question  to 
which  it  was  addressed,  but  it  is  by  no 
means  tantamount  to  a  decision  that  water 
becomes  personalty  as  soon  as  it  is  diverted 
from  its  natural  channel  or  situation.  No 
such  question  was  involved  in  that  case. 
The  earth  is  composed  of  land  and  water, 
and  the  water  is  not  different  in  this  respect 
from  other  material  substances  composing 
a  part  of  the  earth.  Trees  when  felled  and 
cut  into  logs  and  lumber;  coal,  iron,  gold, 
and  silver  when  taken  from  the  mine;  rocks 
when  quarried  from  their  bed;  oil  when 
pumped  from  its  depths;  clay  when  burned 
into  bricks  or  converted  into  cement, — all 
are  real  property  before  the  change,  but,  up- 
on severance,  forthwith  become  personalty. 
The  business  of  collecting  water  in  reser- 
voirs, conducting  it  in  pipes  to  houses  of  a 
city,  and  there  selling  and  delivering  it  to 
the  occupants  of  such  houses,  is  a  process  of 
severing  the  water  from  its  connection  with 
the  earth  and  changing  it  into  personal 
property.  The  person  engaged  therein  is  as 
much  engaged  in  trade  and  commerce  as  is 
the  miner,  the  oil  producer,  the  briokmaker, 
or  the  cement  manufacturer  who  sella  his 
product.  But  the  substances  in  which  these 
persons  deal  do  not  become  personalty  until 
the  severance  is  complete.  The  right  to  the 
water  in  the  pipes,  and  the  pipes  them- 
selves, usually  constitute  an  appurtenance 
to  real  property  in  such  cases,  and,  if  so, 
the  water  ususJly  retains  its  character  as 
realty  until  severance  is  completed  by  its 
delivery  from  the  pipes  to  the  consumer. 
The  right  in  water  which  has  been  diverted 
into  ditches  or  other  artificial  conduits, 
for  the  purpose  of  conducting  it  to  land  for 
irrigation,  has  been  uniformly  classed  as 
real  property  in  this  state.  "The  right  to 
water  must  be  treated  in  this  state  as  it  has 
always  been  treated, — as  a  right  runningwith 
the  land  and  as  a  corporeal  privilege  be- 
stowed upon  the  occupier  or  appropriator 
of  the  soil;  and,  as  such,  has  none  of  the 
characteristics  of  mere  personalty."  Hill 
V.  Newman,  5  Cal.  446,  63  Am.  Dec.  140. 
The  right  to  have  water  flow  from  a  river 
into  a  ditch  is  real  property;  and  so  also  is 
the  water  while  flowing  in  the  ditch.  Lower 
Kings  River  Water  Ditch  Co.  v.  Kings  River 
&  F.  Canal  Co.  60  Cal.  410.  A  wrongful  di- 
version of  water  flowing  in  a  ditch  is  an  in- 
jury to  real  property.  Last  Chance  Water 
Ditch  Co.  T.  Emigrant  Ditch  Co.  129  Cal. 
278,  61  Pae.  960.  The  right  to  take  water 
from  a  river  and  conduct  it  to  a  tract  of 
land  is  realty.  South  Tule  Independent 
Ditch  Co.  V.  King,  144  Cal.  464,  77  Pac. 
1032.  The  right  to  have  water  flow  through 
a  pipe  from  a  reservoir  to  and  upon  a  tract 
of  land  is  an  appurtenance  to  the  land. 
SUndart  v.  Round  Valley  Water  Co.  77  Cal. 
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403,  19  Pac.  680.  An  undivided  interest  in 
a  ditch  and  in  the  water*  flowing  therein  is 
real  property.  Hayes  v.  Fine,  91  Cal.  398, 
27  Pac.  772.  A  ditch  for  carrying  water  is 
real  estate.  Smith  v.  O'Hara,  43  Cal.  376; 
Bradley  v.  Harkness,  26  Cal.  77,  85  Am.  Dec 
231.  And,  where  one  person  has  water  flow- 
ing in  a  ditch  and  another  has  the  right  to 
have  a  part  of  such  water  flow  from  the 
ditch  to  his  land  for  its  irrigation,  the  right 
of  the  latter  is  a  servitude  upon  the  ditch, 
and  is  real  property.  Dorris  v.  Sullivan,  90 
Cal.  286,  27  Pac.  210.  So,  in  the  case  at 
bar,  the  right  of  Threlfall  and  his  successor, 
Bachman,  imder  the  agreement,  to  have  the 
water  flow  from  the  plaintiff's  canal  through 
the  lateral  ditch,  to  the  land,  for  its  irriga- 
tion, is  a  servitude  upon  the  ditch  and  upon 
the  canal,  is  an  appurtenance  to  the  land, 
and  is  real  property. 

4.  We  think  it  is  also  dear  that  the  ef- 
fect of  the  agreement  was  to  confer  upon 
Threlfall  a  right  to  such  portion  of  the  wa- 
ter flowing  from  the  Stanislaus  river  through 
the  canal  of  the  company  as  should  be  re- 
quired for  the  full  irrigation  of  the  land, 
and  to  have  the  canal  and  ditch  used  for 
the  purpose  of  conducting  the  same  to  the 
land;  and  that  it  is  more  than  a  mere  per- 
sonal covenant  on  the  part  of  the  company. 

The  agreement  declares,  in  effect,  that  the 
obligations  thereby  imposed  on  the  company 
shall  have  the  force  and  effect  of  a  covenant 
running  with  its  canal.  Covenants  run- 
ning with  real  property  bind  the  assigns 
of  the  covenantor  in  the  same  manner  as  if 
they  had  personally  entered  into  them.  Civil 
Code,  {  1460.  A  lien  is  a  charge  imposed 
upon  specific  property  by  which  it  is  made 
security  for  the  performance  of  some  act. 
Civil  Code,  {  2872.  If  it  had  been  provided 
that  the  agreement  to  furnish  the  water 
should  bind  the  canal  of  the  company,  there 
would  have  been  created  thereby  a  lien  on 
the  canal  for  the  performance  of  the  act  of 
furnishing  the  water  as  agreed.  Fresno 
Canal  &  Irrig.  Co.  v.  Rowell.  80  Cal.  114, 
3  Am.  St  Rep.  112,  22  Pac.  63;  Fresno 
Canal  &  Irrig.  Co.  v.  Dunbar,  80  Cal.  630, 
22  Pac.  276.  By  declaring  that  it  should 
have  the  effect  of  a  covenant  running  with 
the  land  of  one  party  and  with  the  canal  of 
the  other,  the  parties  adopted  the  technical 
definition  of  such  covenants  to  express  their 
intention,  and,  in  effect,  declared,  in  the 
words  of  the  Civil  Code,  {  1400,  that  the 
rights  under  the  agreement  should  be  "ap- 
purtenant to  such  estates,  anu  pass  with 
them,  so  as  to  bind  the  assigns  of  the  cove- 
nantor and  to  vest  in  the  assigns  of  the  cove- 
nantee in  the  same  manner  as  if  they  had 
personally  entered  into  them."  This  is  not 
a  declaration  that  it  should  bind  the  canal. 
Hence  it  does  not  come  within  the  rule  of 
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the  eases  above  cited,  and  it  created  no  lien 
on  the  canal.  But  the  agreement  is,  in  legal 
effect,  an  agreement  to  sell  a  right  or  inter- 
cat  in  real  property.  Water  flowing  in  a 
canal  or  artificial  conduit,  and  delivered 
therefrom  upon  land,  for  the  irrigation  of 
that  land,  doea  not  change  its  character  from 
realty  to  personalty.  It  remains  real  prop- 
erty throughout  the  process,  and  until  it 
serves  its  purpose  by  being  absorbed  into  the 
land  which  it  moistens.  Hence,  the  agree- 
ment to  furnish  the  necessary  water  from 
the  canal  from  year  to  year,  during  the 
times  specified,  and  to  deliver  it  upon  tlie 
Threlfall  lands  for  the  irrigation  thereof, 
for  an  agreed  price,  was,  in  substance  and 
effect,  an  agreement  for  the  sale  of  real 
property  of  the  canal  company.  Such  an 
agreement,  with  all  its  terms,  is  binding, 
not  only  lipon  the  malcer,  but  upon  all  per- 
sons who  subsequently  acquire  the  malcer's 
title  to  the  property  agreed  to  be  sold,  with 
notice  of  the  agreement.  The  plaintiff,  as 
we  have  seen,  bought  with  notice;  and  it  is 
therefore  as  much  bound  to  comply  with 
this  part  of  the  agreement  according  to  its 
terms  aa  if  it  had  executed  the  same. 

The  agreement  is  sufficiently  certain  in  all 
its  particulars.  The  water  to  be  furnished 
and  sold  was  identified  by  describing  it  as 
water  from  the  Stanislaus  river  to  be  car- 
ried through  the  canal  of  the  company.  It 
was  shown  by  the  evidence  that  the  com- 
pany had  but  one  canal  leading  from  that 
river.  The  lateral  was  not  described,  ex- 
cept by  the  statement  that  the  company  was 
to  deliver  the  water  on  the  land  by  means 
of  such  head  gates,  weirs,  and  devices  as 
it  should  construct  for  that  purpose.  This 
left  the  company  at  liberty  to  choose  the 
location  and  size  of  the  ditch,  provided  it 
was  so  located  and  was  of  sufficient  size  to 
comply  with  the  terms  of  the  agreement. 
The  uncertainty  in  this  respect  did  not  ren- 
der the  agreement  invalid.  It  was  made 
certain  when  the  ditch  was  constructed. 
Winslow  V.  Vallejo,  148  Cal.  725,  5  L.R.A. 
(N.S.)  851,  113  Am.  St.  Rep.  349,  84  Fac. 
191.  Thus,  the  subject  of  the  agreement, 
the  means  by  which  it  was  to  be  performed, 
and  the  price  to  be  paid,  were  sufficiently 
identified  and  described.  As  the  Stanislaus 
&  San  Joaquin  Water  Company  had  already 
received  part  of  the  agreed  price,  neither  it 
nor  its  successor,  the  plaintiff,  was  entitled 
to  claim  more  than  the  balance  of  $1.50  per 
acre  for  each  year,  as  provided  in  the  agree- 
ment. 

6.  The  appellant  suggests  that,  under  the 
provisions  of  article  14  of  the  Constitution, 
adopted  in  1879,  the  use  of  water  appropri- 
ated for  sale,  rental,  or  distribution  is  a 
public  use,  the  regulation  and  control  of 
15  LJLA.(N.S.) 


which,  including  the  right  to  collect  com- 
pensation for  such  use,  is  vested  in  tlie 
state;  and  that,  by  reason  of  these  provi- 
sions, the  making  of  a  contract  whereby 
one  citizen  is  given  the  exclusive  right  to  a 
part  of  such  water,  or  by  which  it  is  set 
apart  to  a  particular  tract  of  land,  at  a 
rate  fixed  in  the  agreement,  would  destroy 
the  control  of  the  state  and  convert  the  pub- 
lic use  into  private  property.  If  the  water 
right  of  the  Stanislaus  &,  San  Joaquin  Wa- 
ter Company  was  in  private  ownership  and 
use  at  the  time  the  Constitution  of  1879 
was  adopted,  we  do  not  see  how  it  could  be- 
come dedicated  to  public  use  by  the  adop- 
tion of  tne  Constitution,  or  at  all,  except 
by  consent,  express  or  implied,  of  its  own- 
ers. The  record  does  not  show  whether  it 
was  acquired  before  or  after  that  date.  But, 
if  it  is  conceded  that  the  water  right  has 
become  subject  to  public  use  in  the  sense  in 
which  that  term  is  used  in  the  Constitu- 
tion, we  do  not  think  that  any  violation  of 
the  Constitution  appears.  The  constitution- 
al provision  was  not  intended  to  prevent  a 
landowner  from  acquiring  and  attaching  to 
his  land  a  right  to  the  permanent  use  of 
water  for  its  irrigation.  If  the  right  to  the 
use  of  water  for  that  purpose  cannot  be 
made  permanent,  but  is  subject  to  change 
or  termination  at  the  hands  of  the  public 
authorities  under  the  guise  of  regulation 
and  control,  then  such  use  would  be  of  lit- 
tle value.  Water  for  irrigation  is  not  ordi- 
narily used  for  annual  crpps  for  which  the 
place  of  use  can  be  changed  from  year  to 
year,  perhaps  without  serious  injury,  but  for 
trees,  vines,  and  alfalfa,  which  must  be 
given  water  each  year  for  a  series  of  years 
to  be  successfully  grown  at  all.  To  make 
land  valuable  for  such  use,  it  must  have  the 
right  to  a  permanent  and  continuous  use 
of  water.  The  constitutional  provision  was 
not  intended  to  prevent  this.  The  purpose 
was  to  foster  and  encourage  such  industries, 
rather  than  to  hamper  and  obstruct  them 
by  destructive  limitations  upon  the  right 
of  acquiring  private  property.  Permanent 
rights  to  the  use  of  water  for  irrigation  may 
still  be  obtained  by  contract,notwithstanding 
the  provisions  of  the  Constitution,  subject 
only  to  the  condition  that  the  state  may,  if 
it  chooses  to  do  so,  regulate  and  control  the 
use.  This  question  was  fully  considered  and 
decided  in  Fresno  Canal  4  Irrig.  Co.  v.  Park, 
129  Cal.  443,  62  Pac.  87,  and  we  refer  to 
that  case  for  a  full  discussion  of  the  sub- 
ject. How  far  the  state  can  go  in  the  regu- 
laton  and  control  of  the  use  when  thus  se- 
cured by  private  contract,  it  is  not  necessary 
here  to  decide.  The  legislature  had  dele- 
gated the  power  or  control  and  regulation 
of  waters  outside  of  cities  to  the  boards  of 
supervisors  of  the  respective  counties.    Stat. 
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1886,  chap.  115,  p.  95;  Stat.  1807,  cliap. 
54,  p.  49;  Stat.  19Q1,  cliap.  62,  p.  80.  It 
does  not  appear  that  there  has  been  any  at- 
tempt to  regulate  or  control  the  use  of  water 
in  Stanislaus  county,  and  consequently  the 
terms  of  the  contract  remain  in  full  force 
and  constitute  the  measure  of  the  rights  of 
the  parties.  Fresno  Canal  &  Irrig.  Co.  v. 
Park,  supra.  And,  under  the  present  stat- 
ute, the  contract  rights  prevail  in  all  cases; 
the  boards  of  supervisors  being  powerless  to 
affect  or  interfere  with  them.  Stat.  1897, 
chap.  64,  p.  40. 

There  are  no  other  questions  demanding 
notice. 

The  judgment  is  affirmed. 

We  concur:  Angellottl,  J.;  liOrlgan,  J.; 
McFarland,  J.;   Henahaw,  J. 


DISTRICT     OF     OOIiUSfBIA     OOI7RT 
OF  APPJBALS. 

CUNNINGHAM  MANUFACTURING  COM- 
PANY, Appt., 
▼. 
THE  ROTOGRAPH  COMPANY. 

(30  App.  D.  C.  524.) 

Contract  —  mistake  In  price  —  discov- 
ery after  receipt  of  goods. 

A  buyer  who  refuses  to  return  goods  after 
his  attention  is  calleu  to  a  palpable  mistake 
made  in  quoting  their  price  to  him  at  $1 
per  thousand  instead  of  $10  will  be  deemed 
to  liave  accepted  them  at  the  price  at  which 
they  are  billed ;  and  it  does  not  matter  that 

Case  Note.  —  Effect  of  retention  of 
goods  after  notice  of  miatake  in 
quoted  price. 

The  few  cases  found  to  have  a  bearing  on 
the  question  as  to  the  effect  of  retention  of 
]iToperty  after  notice  of  a  mistake  in  the 
quoted   price   are    in   general    accord   with 

CUNNIKGHAH    MFO.    CO.    V.    ROTOGSAPH    CO. 

and  Mummenhoff  v.  Randall,  19  Tnd.  App. 
44,  49  N.  E.  40  (set  out  at  length  in  the 
CuNNiNOBAU  Case). 

In  Fear  t.  Jones,  6  Iowa,  169,  where  a 
contract  was  entered  into  for  the  sale  and 
purchase  of  a  $105  threshing  machine,  but, 
by  mistake,  a  $315  machine  was  delivered, 
together  with  a  bill  of  sale  describing  the 
higher  valued  machine,  the  court  allowed  re- 
covery in  full  for  the  $315  machine,  the  vend- 
or having  notified  defendants  of  the  mis- 
take and  proposed  to  take  back  the  machine, 
to  which  one  of  defendants  responded  that 
they  could  not  return  it,  but  that  he  would 
see  the  other  defendant  and  make  it  right. 

And  the  court,  in  Fullerton  v.  Dalton,  58 
Barb.  237,  where  a  supposed  oral  contract 
was  entered  into  for  the  sale  of  certain  per- 
15  L.RJL.(N.S.) 


the  mistake  is  not  discovered  until  the  goods 
are  on  his  shelves. 

(March  S,  1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Supreme  Court  in  plaintiff's  favor 
in  an  action  brought  to  recover  the  pur- 
chase price  of  certain  postal  cards  alleged  to 
have  been  sold  apd  delivered.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Joseph  B.  Fague,  Andrew 
Wilson,  and  Noel  W.  Barksdale,  for  ap- 
pellant: 

Plaintiff  was  bound  by  the  language  of  Its 
letter  oontaining  offer  of  $1. 

Smith  T.  Hughes,  L.  R.  6  Q.  B.  607; 
Fox  ▼.  Hartford  &  W.  H.  Horse  R.  Co.  70 
Conn.  1,  38  Atl.  871;  Stoddard  y.  Ham,  129 
Mass.  383,  37  Am.  Rep.  360;  Indianapolis 
V.  Kingsbury,  101  Ind.  200,  51  Am.  Rep. 
740;  Cornish  ▼.  Abington,  4  Hurlst.  &  N. 
549 ;  Hobbs  v.  Massasoit  Whip  Co.  158  Mass. 
194,  33  N.  E.  495;  Wigmore,  Ev.  {  2414; 
Georgia  Medicine  Co.  v.  Hyman,  117  Ga. 
851,  45  S.  E.  238;  Haubelt  Bros.  v.  Rea  ft  P. 
Mill  Co.  77  Mo.  App.  672;  Brewington  ▼. 
Mesker,  61  Mo.  App.  348;  Esterly  Harvest- 
ing Mach.  Co.  T.  Criswell,  58  Mo.  App.  471; 
Durgin  v.  Smith,  133  Mich.  331,  04  N.  W. 
1044;  Crilly  v.  Board  of  Education,  54  111. 
App.  371 ;  Walton  Guano  Co.  v.  Copelan,  112 
Ga.  319,  52  L.R.A.  268,  37  S.  E.  411. 

Where  a  mistake  occures  in  negotiations 
between  two  parties  leading  to  a  contract, 
through  the  negligence  of  one,  which  is  acted 
upon  in  good  faith  by  the  other,  the  former 
will  not  be  allowed  to  escape  liability  bj 
urging  his  own  carelessness  as  a  defense. 

sonalty  and  realty,  when,  in  fact,  both  par- 
ties were  mistaken  as  to  the  price  and 
amount  of  property  included,  held  that  the 
defendant  was  liable  for  the  full  value  of  a 
horse  which  he  had  taken  under  the  con- 
tract, and  which  he  had  refused  to  return 
upon  demand  made  immediately  after  the 
discovery  of  the  mutual  mistake  as  to  the 

i  terms  of  the  contract. 

I  In  Grimn  v.  O'Neil,  47  Kan.  116,  27  Pao. 
826,  48  Kan.   117,  29  Pac.  143,  where  the 

I  owner  of  cattle  made  a  mistake  in  calculat- 
ing his  figures  as  to  the  price  which  he 
wished  to  ask  for  the  cattle,  and  made  a 
lower  erroneous  price,  which  was  accepted, 
the  money  paid,  and  a  bill  of  sale  taken, 
the  contract  of  sale  was  held  to  be  concluded 
and  binding  upon  both  parties,  unless,  upon 
a  retrial,  further  evidence  should  be  present- 
ed, showing  that  the  mistake  was  a  mutxMl 
one,  or  that  the  vendee  knowingly  took  ad- 
vantage of  the  vendor's  miscalculation,  in 
which  case  the  balance  of  the  intended  price 
could  be  recovered. 

And,  where  a  party,  by  mistake,  offered 
to  sell  property  at  a  lower  price  than  he 
intended,  and  the  mistake  was  his  alone,  and 
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Fifth  Cong.  Church  v.  Bright,  28  App.  D. 
C.  239;  Carusi  v.  Savary,  6  App.  D.  C.  344; 
Lewis  ▼.  Great  Western  R.  Co.  SHurlst.  ^ 
N.  867 ;  Wigmore,  Ev.  §2415;  Murrel  v.  Mur- 
rel,  2  Strabh.  Eq.  154,  49  Am.  Dec.  664; 
Diman  v.  Providence,  W.  &  B.  R.  Co.  6  R. 
I.  130;  Black  ▼.  Wabash^  St.  L.  &  P.  R.  Co. 
Ill  III.  351,  53  Am.  Rep.  628;  Georgia  Med- 
icine Co.  v.  Hyman,  117  Ga.  852,  45  S.  E. 
238;  Page,  Contr.  {{  76,  80;  Borden  t.  Rich- 
mond A  D.  R.  Co.  113  N.  C.  570,  37  Am.  St, 
Rep.  632,  18  S.  E.  392;  Coates  t.  Early,  46 
S.  C.  220,  24  S.  E.  306;  Griffin  t.  O'Neil, 

48  Kan.  117,  29  Pac.  143;  Brown  y.  Levy, 
29  Tex.  Civ.  App.  389,  69  S.  W.  255;  Me- 
chero,  Sales,  {  278;  Eeywood  t.  Heywood,  42 
Me.  229,  66  Am.  Dec.  277 ;  Pearce  t.  Sugga, 
85  Tenn.  724,  4  S.  W.  626;  Singer  ▼.  Grand 
Rapids  Match  Co.  117  Ga.  86,  43  S.  E.  755; 
Tamplin  v.  James,  L.  R.  16  Ch.  Div.  215; 
Bloom  V.  Hazard,  104  Cal.  310,  37  Pao.  1037. 

Mr.  Arthur  Garfield  Hays,  with  Messrs. 
Jobn  C.  Oittlngs  and  J.  M.  Chunber- 
lln,  for  appellee: 

One  will  be  relieved  from  an  innocent  mis- 
take resnlting  in  a  contract. 

Mummenhoff  t.  Randall,  19  Ind.  App.  44, 

49  N.  E.  40;  Rupley  v.  Daggett,  74  III.  351; 
Hume  T.  United  States,  132  U.  S.  406,  33  L. 
ed.  393,  10  Sup.  Ct.  Rep.  134;  Harran  v. 
Foley,  62  Wis.  584,  22  N.  W.  837;  Greene 
V.  Bateman,  2  Woodb.  &  M.  359,  Fed.  Cas. 
No.  5.762;  Shelton  v.  Ellis,  70  Ga.  207; 
Paget  V.  Marshall,  L.  R.  28  Cb.  Div.  256; 
Werner  v.  Rawson,  89  Ga.  619,  15  S.  B. 
813;  Roszell  v.  Roszell,  109  Ind.  354,  10  N. 
E.  114;  Essex  y.  Day,  62  Conn.  483;  Ever- 
son  V.  International  Granite  Co.  65  Vt.  658, 
27  Atl.  320.  . 


Appellant,  choosing  to  keep  these  cards 
with  knowledge  at  the  time  that  the  price 
was  $10,  and  refusing  to  return  them,  must 
pay  the  reasonable  value. 

Carver  v.  Hall,  3  App.  D.  C.  170;  Eliason 
V.  Henshaw,  4  Wheat  225,  4  L.  ed.  656. 

Van  Orsdel,  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  originally  brought  by  the 
appellee  company  before  a  justice  of  the 
peace  of  the  District  of  Columbia.  Judg- 
ment was  rendered  by  the  justice  against 
appellant  company,  from  which  appeal  was 
taken  to  the  supreme  court  of  the  District. 
The  case  was  there  tried  to  a  jury,  and,  up- 
on a  verdict  in  favor  of  appellee,  judgment 
was  rendered  against  appellant  for  the  sum 
of  $225.86,  from  which  this  appeal  is  prose- 
cuted. 

It  appears  that,  on  March  7,  1906,  the  ap- 
pellee, a  New  York  corporation  engaged  in 
the  business  of  manufacturing  and  selling 
souvenir  postal  cards,  sent  a  letter  to  the 
appellant,  a  corporation  engaged  in  business 
in  Washington,  inclosing  a  sample  of  a  new 
card  it  was  publishing  of  various  Washing- 
ton views.  The  letter  stated  that  the  reg- 
ular price  of  the  cards  was  $16  per  thou- 
sand, but  it  was  making  a  price  to  jobbers 
of  $1  per  thousand.  The  evidence  produced 
by  appellee  shows  that  this  letter  was  copied 
on  a  typewriter  by  a  stenographer  from  a 
circular  letter,  and,  through  some  mistake, 
the  price  was  inserted  at  $1  per  thousand, 
when  $10  per  thousand  was  the  price  quoted 
in  the  circular  letter  and  tne  price  intended 
to  be  quoted  to  appellant.  To  this  letter  ap- 
pellant replied  as  follows:     "In  answer  to 


the  purchaser  was  induced  thereby  to  act 
iipon  it,  the  seller  will  be  estopped  to  deny 
that  it  was  his  real  intention  to  sell  at  such 
price;  but,  where  the  error  made  is  obvious, 
an  acceptor  of  such  an  offer  will  not  be  per- 
mitted to  catch  it  up  at  an  unfair  advan- 
tage. Shelton  v.  Ellis,  70  Ga.  297;  Harran 
V.  Foley,  62  Wis.  684,  22  N.  W.  837;  Web- 
ster v.  Cecil,  30  Beav.  62. 

Where  defendants  purchased  an  organ 
from  plaintiffs  under  the  impression  that 
they  were  to  pay  $1,750,  and  plaintiffs,  be- 
lieving that  it  was  sold  for  $2,300,  shipped 
it  and  mailed  an  invoice  at  $2,300,  such 
price  being  confirmed  upon  defendants  ask- 
ing for  a  corrected  bill,  the  court  held  that 
plaintiffs  copld  recover  the  invoice  price,  as 
defendants  had  received  and  retained  the 
organ  with  knowledge  of  the  price  plaintiffs 
expected  to  receive.  Estey  Organ  Co.  v. 
Lehman  (Wis.)  11  L.R Jk^. ( N.S. )  254,  111 
N.  W.  1097. 

.And,  where  the  owner  of  a  mare  asked 
*165  for  her,  and  the  purchaser  understood 
the  price  asked  to  be  $65  and  took  her  home 
with  him,  and  later  refused  to  pay  more 
than  the  latter  sum,  there  being  a  clear  mis- 
15  L.R.A.(N.S.) 


understanding  between  the  parties,  th« 
court,  in  Rupley  v.  Daggett,  74  111.  351, 
held  that  an  action  of  replevin  would  lie 
to  recover  the  mare. 

Another  case,  bearing  somewhat  on 
Cunningham  Mfg.  Co.  v.  Rotoobafh  Co. 
and  on  the  question  here  involved,  is  Ed- 
wards  St  McG.  Lumber  Co.  v.  Baker,  2  N.  D. 
289,  50  N.  W.  718,  where  an  oral  contract 
was  made  for  the  purchase  of  lumber,  and 
at  the  time  the  lumber  was  delivered  an  in- 
voice of  the  same,  in  which  the  price  was 
fixed  at  a  higher  rate  than  was  agreed  to 
in  the  oral  contract,  was  also  delivered  to 
the  purchaser.  The  court  held  that  the  pur- 
chaser would  not  be  bound,  as  a  matter  ot 
law,  by  the  price  fixed  in  the  invoice;  but 
that  it  was  for  the  jury  to  determine  wheth- 
er the  purchaser,  by  accepting  and  retaining' 
the  lumber,  assented  to  the  terms  of  the  in- 
voice. This  decision,  however,  turned  prin- 
cipally upon  the  question  as  to  whether  t)x? 
mere  acceptance  of  the  invoice  would  1)^> 
deemed  a  written  contract,  supplanting  tho 
oral  agreement  previously  made. 
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DISTRICT  OF  COLUMBIA  COURT  OF  APPEALS. 


Uam., 


your  letter  of  the  7th  inst.,  will  say,  your 
sample  card  sent  us  is  very  good  and  owing 
to  the  price  you  quote  us  the  stock  must  be 
faulty  in  some  way  or  your  stenographer 
made  a  mistake  in  the  price.  If  the  stock 
is  good  and  price  is  correct  as  quoted  us, 
will  take  several  thousand."  The  general 
sales  manager  of  the  appellee  company,  the 
only  witness  appearing  at  the  trial  on  its 
behalf,  testified  that  on  receipt  of  this  letter 
he  looked  up  the  copy  of  the  circular  letter 
from  which  the  letter  sent  to  appellant  had 
been  copied  (no  copy  of  the  letter  sent  hav- 
ing been  retained),  and  replied  by  letter  to 
the  effect  that  the  cards  were  first  class  in 
every  respect,  but  they  were  being  sold  at 
cost,  and  they  would  guarantee  them  in 
every  respect.  On  receipt  of  this  letter,  ap- 
pellant wrote  a  letter  ordering  25,000  cards 
as  per  samples  at  price  quoted  in  appellee's 
original  letter,  giving  the  date.  The  price 
of  $1  per  thousand,  however,  was  not  men- 
tioned in  this  letter.  Appellee,  not  having 
the  full  number  in  the  subjects  ordered, 
shipped  to  appellant  by  freight  22,585 
cards.  Regarding  this  shipment,  witness  for 
appellee  testified  "that  the  goods  were 
shipped  of  his  personal  knowledge  March 
20,  1006,  by  freight,  he  thinks,  over  the 
Pennsylvania  Railroad  not  later  than  1  P.  ic., 
or  it  might  be  a  little  before  or  after  12. 
.  .  .  That  he  sent  bill  to  defendant  by 
mail  same  afternoon  that  goods  were 
shipped."    The  bill  is  as  follows : 

New  York,  March  20,  I90G. 
Cunningham  Mfg.,  Co.,  Washington,  D.  C, 
to  The  Rotograph  Co.,  Dr. 
22686  Style  S.  at  $10 $226.86 

The  only  witness  appearing  on  behalf  of 
appellant  testified  that  he  did  not  know,  and 
had  no  reason  to  believe,  that  the  letter  of 
March  7th  was  a  circular  letter;  that  the 
goods  arrived  here  March  21,  1006,  between 
2  and  3  o'clock  in  the  afternoon,  and  were 
received  and  accepted  by  him,  and  at  once 
unpacked  and  placed  upon  his  shelves ;  that, 
between  4  and  6  o'clock  of  the  same  after- 
noon, he  received  the  bill  for  the  goods, 
showing  a  price  of  $10  instead  of  $1 ;  that 
he  immediately  wrote  plaintiff  the  following 
letter,  calling  its  attention  to  the  discrep- 
ancy between  the  bill  and  the  price  quoted : 
"We  have  just  received  your  bill  for  postal 
cards  and  return  it  for  correction.  The 
price  of  these  cards  is  $1  instead  of  $10 
as  you  bill  them.  We  refer  you  to  your  let- 
ter of  the  7th  inst.,  when  you  sent  us  sam- 
ple and  price."  That  he  had  no  intimation 
of  the  alleged  error,  other  than  heretofore 
testified  to,  until  the  receipt  of  the  bill, 
which  was.  on  the  same  day,  returned  to 
r)laintiff  for  correction.  The  receipt  of  plain- 
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tiff's  letter  of  March  22,  1906,  contained  th« 
first  intimation  he  had  as  to  the  alleged 
mistake.  The  letter  reads  as  follows: 
"Gentlemen: — In  reply  to  your  valued  favor, 
we  beg  to  inform  you  that  there  is  eviaently 
an  error  some  place.  The  price  of  the  cards 
as  quoted  you  was  ten  dollars  ($10)  per 
thousand,  and  not  $1.  The  duty  alone  on 
these  cards  costs  us  $2.26  per  thousand,  and 
you  can  readily  understand  that  it  would  be 
impossible  for  us  to  sell  same  at  any  such 
price  as  $1  per  thousand.  If  the  price  we 
give  you  is  not  satisfactory  at  $10  per  thou- 
sand, we  would  request  that  you  send  us  the 
cards  immediately  as  we  have  orders  that 
will  take  up  all  the  stock.  Kindly  return 
us  the  letter  in  which  you  state  that  yon 
are  quoted  $1  per  thousand."  In  reply  to 
a  question  by  the  court,  witness  said  that 
the  reason  he  did  not  return  the  goods  after 
receipt  of  plaintiffs  letter  was  because  he 
had  in  good  faith  made  a  contract  with 
plaintiff  to  deliver  the  cards  at  $1  per  thou- 
sand, and  had  received  the  goods,  and  he 
did  not  desire  to  cancel  it. 

Numerous  technical  errors  are  assigned, 
but  we  think  that  the  application  of  the  law 
governing  contracts  of  this  kind  will  suffi- 
ciently dispose  of  this  case  without  consid- 
ering separately  the  errors  assigned.  It  is 
evident  that  there  was  not  such  a  meeting 
of  the  minds  of  the  parties  in  fixing  the  con- 
sideration as  would  constitute  a  contract. 
Before  there  can  be  a  contract,  the  minds 
of  the  parties  must  meet  honestly  and  fairly, 
without  mistake  or  mutual  misunderstand- 
ing, upon  all  the  essential  points  involved  in 
the  transaction  composing  the  contract.  If 
one  of  the  parties,  through  mistake,  names 
a  consideration  that  is  out  of  all  proportion 
to  the  value  of  the  subject  of  negotiation, 
and  the  other  party,  realizing  that  a  mistake 
must  have  been  committed,  takes  advantage 
of  it  and  refuses  to  let  the  mistake  be  cor- 
rected when  it  is  discovered,  he  cannot,  un- 
der these  conditions,  claim  an  enforceable 
contract.  The  law  is  that,  where  there  is  a 
mistake  that  amounts  to  a  mutual  misun- 
derstanding, or  that  on  its  face  is  so  palpa- 
ble as  to  place  a  person  of  reasonable  in- 
telligence upon  his  guard,  there  is  not  a 
meeting  of  the  minds  of  the  parties,  and, 
consequently,  there  can  be  no  contract. 

In  the  case  at  bar,  it  is  no  excuse  that  ap- 
pellant had  received  the  goods  before  the 
mistake  was  discovered.  Assuming  that  the 
goods  came  by  freight  from  New  York  in 
twenty-four  hours,  and  reached  appellant 
some  hours  in  advance  of  the  bill,  which  was 
mailed  at  the  same  time  the  goods  were 
shipped;  and  assuming,  also,  that  the  goods 
were  unpacked  and  placed  upon  appellant'* 
shelves  within  two  hours  after  their  arrival 
and  one  hour  before  the  arrival  of  the  bilV^ 
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these  nice  and  accurate  distinctions  of  time 
will  not  relieve  appellant  from  aiding  in  the 
correction  of  the  mistake  when  it  was  dis- 
covered, either  by  returning  the  goods  as 
rrqupsted  by  appellee,  or  paying  the  price 
named  in  the  bill. 

Appellant  company,  by  its  refusal  to  re- 
turn the  goods  when  the  mistake  was  dis- 
covered and  its  election  to  retain  them,  will 
be  deemed  to  have  accepted  the  goods  at  the 
price  for  which  they  were  billed,  thereby 
creating  a  new  and  enforceable  contract,  for 
which  it  must  be  held  liable.  This  is  not  a 
case  of  incompetent  parties,  or  where  a  par- 
ty is  seeking  to  urge  his  own  carelessness 
as  a  valid  excuse  for  his  own  mistake,  or 
where  one  of  two  innocent  parties  is  called 
upon  to  suffer  loss  after  the  goods  have 
passed  into  the  hands  of  innocent  purchasers, 
or  the  transaction  had  passed  beyond  the 
cmtrol  of  the  original  parties;  the  case  be- 
fore us  turns  upon  the  refusal  of  the  appel- 
lant to  return  the  goods  when  it  was  dis- 
covered that,  by  reason  of  a  palpable  mis- 
take, there  had  been  no  meeting  of  the 
minds  of  the  parties  and  no  contract  existed 
between  them.  Under  these  conditions,  by 
appellant's  election  to  retain  the  goods,  it 
thereby  created  a  valid  contract  and  bound 
itself  to  pay  for  the  goods  at  the  consider- 
ation named  in  the  bill. 

A  case  closely  analogous  to  the  one  at  bar 
is  cited  in  brief  of  counsel  for  appellee, — 
Mummenhoff  v.  Randall,  19  Ind.  App.  44, 
49  N.  E.  40.  In  that  case  plaintiff  wrote  de- 
fendant as  follows :  "Gentlemen :  — Can  we  not 
get  to  doing  some  business  ?  I  quote  you  the 
following  low  price  on  potatoes, — .  .  ,  36 
cts."  It  appears  that  the  letter  was  dic- 
tated to  a  stenographer.  By  mistake  the 
price  was  written  at  36  cents  a  bushel,  in- 
stead of  SS  cents,  as  was  dictated  to  her. 
Defendant  answered:  "Please  ship  us  two 
or  three  cars  at  your  earliest  convenience, 
at  price  quoted."  Upon  receipt  of  this 
plaintiff  shipped  the  potatoes  and  sent  a 
bill  by  nail,  charging  55  cents  per  bushel. 
On  receipt  of  the  bill  defendant  telegraphed 
back:  "You  offered  potatoes  at  35,  bill  at 
65.  Explain."  Plaintiff  telegraphed  it  was 
a  mistake.  The  defendant,  however,  accept- 
ed the  potatoes  and  refused  to  pay  more 
than  36  cents.  Thereupon  plaintiff  brought 
suit  for  the  difference  in  price.  The  court 
held  that  there  was  no  meeting  of  the  minds 
of  the  parties  and  no  contract,  for,  "as  mutu- 
al assent  is  neccessary  to  the  formation  of  a 
contract  ...  it  follows  that  an  error  or 
15  LJt.A.(N.S.) 


mL-'take  of  fact  in  that  which  goes  to  the  es- 
sence of  the  agreement,  and  therefore  ex- 
cludes such  assent,  prevents  the  formation 
of  the  contract,  since  each  party  is  really 
agreeing  to  something  different,  notwith- 
standing the  apparent  mutual  assent."  The 
court,  considering  the  fact  that  the  pur- 
chaser must  have  known  of  the  mistake, 
said:  "The  minds  of  the  contracting  par- 
ties never  met  upon  a  proposition  to  sell 
potatoes  at  35  cents  per  bushel,  because  it  is 
alleged  the  price  was  a  mistake,  and  that  it 
was  so  understood  by  appellant  to  whom  it 
was  made.  ...  He  [the  defendant] 
knew  that  the  appellee  [plaintiff]  had  not, 
in  fact,  offered  the  potatoes  at  that  price." 
The  court  here  expressed  the  law  of  this 
case.  If  the  rule  could  be  applied  where 
the  mistake  consisted  in  quoting  a  price 
one  third  below  the  price  intended,  what 
can  he  said  where  the  variance  is  so  uncon- 
scionable as  the  one  at  bar?  In  Moffett, 
H.  i  C.  Co,  V.  Rochester,  178  U.  S.  373,  44 
L.  ed.  1108,  20  Sup.  Ct.  Rep.  957,  the  court, 
considering  a  case  where  a  mistake  had  been 
made  by  a  bidder  for  the  perfofmance  of 
public  work,  said:  "If  the  defendants  are 
correct  in  their  contention,  there  is  abso- 
lutely no  redress  for  a  bidder  for  public 
work,  no  matter  how  aggravated  or  palpa- 
ble his  blunder.  The  moment  his  proposal 
is  opened  by  the  executive  board,  he  is  held 
as  in  a  grasp  of  steel.  There  is  no  remedy, 
no  escape.  If,  through  an  error  of  his  clerk, 
he  has  agreed  to  do  work  worth  $1,000,000 
for  $10,  he  must  be  held  to  the  strict  letter 
of  his  contract,  while  equity  stands  by  with 
folded  hands  and  sees  him  driven  to  bank- 
ruptcy." 

It  is  charged  that  the  court  erred  in  its 
instructions  to  the  jury.  The  conceded 
facts  in  this  case  would  have  justified  a 
peremptory  instruction  for  the  appellee.  It 
is  therefore  not  clear  just  how  the  appel- 
lant could  be  prejudiced  by  the  instructions 
given  where  the  verdict  was  for  the  amount 
warranted  by  the  evidence. 

The  evidence  resolves  itself  to  a  concession 
by  appellant  that,  after  notice  of  the  mis- 
take and  the  offer  on  the  part  of  appellee 
to  have  the  goods  returned,  it  retained 
them.  Having  elected  to  pursue  this  course, 
appellant  obligated  itself  to  pay  for  them  at 
the  price  called  for  in  the  bill. 

The  judgment  is  therefore  affirmed  with 
costs,  and  the  cause  remanded  to  be  disposed 
of  in  accordance  with  the  views  expressed  in 
this  opinion. 
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UNITED     STATES     CIRCUIT    COURT 
OF  APPEALS,  EIGHTH  CIRCUIT. 

CODER,  Trustee,  etc.,  of  Alexander  Arm- 
Btrong,   Appt., 

V. 

WILLIAM  ARTS. 


RE    CODER,    Trustee   of   Alexander   Arm- 
strong. 


RE   WILLIAM  ARTS. 


WILLIAM  ARTS,  Appt., 

V. 

CODER,  Trustee,  etc.,  of  Alexander  Arm- 
strong. 

(82  0.  0.  A.  91,  162  Fed.  943.) 

Appeal  ^  presumption. 

1.  Where  one  engaged  principally  in  farm- 
ing made  a  mortgage  upon  a  large  part  of 

Headnotes  by  Sanbobv,  Circuit  Judge. 


his  lands  for  $08,503.32  to  secure  a  pre- 
existing debt  within  four  months  before  be 
filed  a  voluntary  petition  in  bankruptcy, 
and  the  court  below  sustained  it, — ^Held,  (1) 
where  the  court  has  considered  conflicting 
evidence  and  made  a  finding  or  decree,  it  is 
presumptively  correct,  and,  unless  some  ob- 
vious error  of  law  has  intervened,  or  some 
serious  mistalce  of  fact  has  been  made,  the 
finding  or  decree  must  be  permitted  to 
stand;  (2)  no  such  error  or  mistake  was 
disclosed  by  the  record,  and  the  finding  of 
the  court  below,  that  the  mortgagee  did  not 
have  reasonable  cause  to  believe  that  it  was 
intended  to  give  a  preference  by  the  mort- 
gage, and  that  the  mortgagor  did  not  intend 
thereby  to  hinder,  delay,  or  defraud  any  of 
his  other  creditors,  must  be  affirmed. 
Bankruptcy  —  transfer  —  validity. 

2.  A  transfer  by  an  insolvent,  within  four 
months  prior  to  the  filing  of  a  petition,  for 
the  purpose  of  securing  or  paying  a  pre- 
existing debt,  without  any  intent  or  purpose 
to  affect  other  creditors  injuriously  beyond 
the  necessary  effect  of  the  security,  is  law- 


Caae  Note.  —  Validity  of  transfer  to  <«• 
cure  pre-existing  debt  wiOitn  four 
tnontha  of  banhruptoy,  in  absence  of 
any  intent  on  the  part  of  the  debtor 
to  hinder,  delay,  or  defraud  creditors, 
or  of  reasonable  cause  on  the  part  of 
the  creditor  to  believe  that  it  vms  in- 
tended as  a  preference. 

The  question,  which  the  court  here  pro- 
pounds, as  to  whether  a  mortgage  is  voida- 
ble although  the  mortgagee  did  not  have 
reasonable  cause  to  believe  that  there  was 
an  intention  to  give  a  preference,  and  al- 
though the  mortgagor  had  n6  intent  or  pur- 
pose on  his  part  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  them,  because 
the  mortgage  was  given  to  secure  a  pre-i 
existing  debt  within  four  months  of  the  fil- 
ing of  the  petition  in  bankruptcy,  seems  to 
answer  itself,  for,  if  the  mortgagee  did  not 
have  reasonable  cause  to  believe  that  a  pref- 
erence was  intended,  then  the  case  clearly 
does  not  fall  within  {  60b,  and,  if  the  mort- 
gagor had  no  intent  to  hinder,  delay,  or  de- 
fraud his  creditors  or  any  of  them,  it  does 
not  fall  within  i  67e.  The  question,  then, 
if  there  is  one,  resolves  into  a  determina- 
tion as  to  whether  the  courts  will  stretch 
the  construction  of  the  statutes  involved  so 
that  all  transfers  not  for  a  present  consid- 
eration, made  within  four  months  prior  to 
the  filing  of  the  petition,  will  be  declared 
voidable  preferences  as  a  matter  of  law, 
notwithstanding  the  absence  of  any  intent 
on  the  part  of  the  debtor  to  hinder,  delay, 
or  defraud  creditors,  or  of  reasonable  cause 
on  the  part  of  the  creditor  to  believe  that 
the  transfer  was  intended  as  a  preference. 
The  courts,  however,  in  the  few  cases  where 
both  the  creditor  and  debtor  were  held  in- 
nocent of  any  intended  wrong,  appear  to 
have  proceeded  under  the  common-law  as- 
sumption that  such  a  preference  was  valid 
when  their  acts  and  intentions  did  not  con- 
15  L.R^.(N.S.) 


travene  any  express  provision  of  the  bank- 
ruptcy act. 

Again,  as  the  court,  in  Coder  v.  Arts, 
says,  "the  provision  of  §  C7d  that  liens  for 
present  considerations,  given  and  accepted 
in  good  faith,  shall  not  be  affected  by  the 
bankruptcy  law,  does  not  strike  down,  or 
render  voidable,  those  given  and  accepted 
for  past  considerations;"  and  the  decisions 
in  which  the  act  has  been  construed  to  im- 
ply that  a  transfer  made  to  secure  a  pre- 
existing debt,  though  given  and  accepted  in 
good  faith,  will  constitute  an  unlawful  pref- 
erence, clearly  contravene  the  doctrine  of  the 
United  States  Supreme  Court. 

As  {  35  of  the  United  States  bankruptcy 
act  of  March  2,  1867  (14  Stat,  at  L.  634, 
chap.  176),  which  provides  "that,  if  any 
person,  being  insolvent,  or  in  contemplation 
of  insolvency,  within  four  months  before 
the  filing  of  the  petition  by  or  against  him, 
with  a  view  to  give  a  preference  to  any 
creditor  or  person  having  a  claim  against 
him,  or  who  is  under  any  liability  for  him, 
procures  any  part  of  his  property  to  be  at- 
tached, sequestered,  or  seized  on  execution, 
or  makes  any  payment,  pledge,  assignment, 
transfer,  or  conveyance  of  any  part  of  liis 
property,  either  directly  or  indirectly,  abso- 
lutely or  conditionally,  the  person  receiving 
such  payment,  pledge,  assignment,  transfer, 
or  conveyance,  or  to  be  benefited  thereby,  or 
by  such  attachment,  having  reasonable  cause 
to  believe  such  person  is  insolvent,  and  tliat 
such  attachment,  payment,  pledge,  assign- 
ment, or  conveyance  is  made  in  fraud  of  the 
provisions  of  this  act,  the  same  shall  bo 
void,  and  the  assignee  may  recover  the  prop- 
erty, or  the  value  of  it,  from  the  person  so 
receiving  it,  or  so  to  be  benefited;  and,  if 
any  person,  being  insolvent,  or  in  contem- 
plation of  insolvency  or  bankruptcy,  within 
six  montjis  before  the  filing  of  the  petition 
by  or  a<;ainst  him,  makeb  any  payment, 
sale,   assignment,   transfer,   conveyance,   or 
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ful,  if  not  violative  of  otber  provisions  of 
law,  and  it  does  not  evidence  any  intent  to 
hinder,  delay,  or  defraud  creditors,  within 
the  meanin;;  of  bankruptcy  act  July  I,  1898, 
chap.  541,  {  67e,  30  Stat,  at  L.  664,  U.  S. 
Comp.  Stat.  1901,  p.  3449. 
Same  —  knowled^  of  creditor. 

3.  The  transfer  specified  in  banlcrupfey  act 
July  1,  1898,  chap.  641,  {  60a,  30  Slat,  at 
L.  5G2,  U.  S.  Comp.  Stat.  1901,  p.  3446,  in- 
cludes a  mortga^  or  a  lien  voluntarily  cre- 
ated by  the  debtor.  If  such  a  mortgage  or 
lien  creates  a  preference  under  §  60a,  it  is 
nevertheless  not  voidable  under  i  60b,  unless 
the  creditor  who  receives  it  or  is  benefited 
thereby  had  reasonable  cause  to  believe  that 
it  was  intended  to  give  a  preference  by  it. 
Same  —  transfer  within  four  months  — 

validity. 

4.  A  transfer  or  mortgage  made  by  a  per- 
son adjudged  a  banlcnipt,  to  secure  a  pre- 
e.xisting  debt,  within  four  months  of  the 
filing  of  the  petition,  is  not  void,  under 
bankruptcy  act  July  1, 1898,  chap.  641,  {  67e, 
30  Stat,  at  L.  684,  U.  S.  Comp.  Stat.  1901, 


p.  3449,  unless  it  was  either  made  with  the 
intent  on  his  part  to  hinder,  delay,  or  de- 
fraud hia  creditors,  or  some  of  them,  or  is 
held  void  as  against  his  creditors  by  the 
laws  of  the  state,  territory,  or  district  in 
which  the  property  is  situated. 
Same  —  mortgagee  —  sale  —  Interest. 

S.  Where  a  trustee  sells  mortgaged  prop- 
erty of  the  bankrupt  free  of  the  mortgage, 
and  the  proceeds  thereof  are  sufficient  for 
that  purpose,  the  mortgagee  is  entitled  to 
the  payment  of  the  interest  upon  his  mort- 
gage debt,  as  well  as  the  principal,  out  of 
the  proceeds,  in  accordance  with  the  terms 
of  the  note  and  mortgage. 

(April  3,  1907.) 

APPEALS  by  the  trustee  and  claimant 
from  a  decree  of  the  District  Court  of 
the  United  States  for  the  Southern  District 
of  Iowa  allowing  a  portion  of  the  claim  of 
a  creditor  to  a  preference  in  the  funds  of  a 
bankrupt.  Affirmed  on  the  trustee's  appeal, 
and  claimant's  appeal  dismissed. 


other  disposition  of  any  part  of  his  property 
to  any  person  who  then  has  reasonable 
(Utuse  to  believe  him  to  be  insolvent,  or  to 
be  acting  in  contemplation  of  insolvency, 
and  that  such  payment,  sale,  assignment, 
transfer,  or  other  conveyance  is  made  with 
a  view  to  prevent  his  property  from  coming 
to  his  assignee  in  bankruptcy,  or  to  prevent 
the  same  from  being  distributed  under  this 
act,  or  to  defeat  the  object  of,  or  in  any 
way  impair,  hinder,  impede,  or  delay  the 
operation  and  effect  of,  or  to  evade,  any 
of  the  provisions  of  this  act,  the  sale,  as- 
signment, transfer,  or  conveyance  shall  be 
void,  and  the  assignee  may  recover  the  prop- 
erty, or  the  value  thereof,  as  assets  of  the 
bankrupt;  and,  if  such  sale,  assignment, 
transfer,  or  conveyance  is  not  made  in  the 
usual  and  ordinary  course  of  business  of 
the  debtor,  the  fact  shall  be  prima  facie  evi- 
dence of  fraud," — is  in  effect  practically 
the  same  as  those  sections  of  the  present 
bankruptcy  act  here  under  consideration, 
the  cases  prior  to  1898  are  in  point,  and  are 
included  in  this  note. 

In  Summerville  v.  Stockton  Mill.  Co.  142 
Cal.  529,  76  Pac.  243,  the  court  held  that  a 
chattel  mortgage  given  to  secure  a  present 
advance  and  a  pre-existing  debt  was  not  an 
unlawful  preference,  as  the  evidence  did  not 
necessarily  show  that  the  debtor  intended  a 
preference,  or  that  the  creditor  had  good 
cause  to  believe  that  a  preference  was  in- 
tended. 

But  in  Re  Qanderlin,  3  N.  B.  N.  Rep. 
1023,  109  Fed.  867,  where  a  mortgage  was 
iriven  to  secure  a  present  advance  and  a 
pre-existing  debt,  the  court  held  the  trans- 
fer valid  as  to  the  present  advance,  but, 
without  comment,  held  the  part  relating  to 
the  pre-existing  debt  a  void  preference,  not- 
withstanding it  had  been  found  without  ques- 
tion that  neither  the  mortgagor  no^the  niort- 
pagees  were  aware  of  the  insolvency  of  the 
bankrupt,  and  that  the  mortgage  was  e.\c- 
15  L.n.A.(N.S.) 


cuted  in  good  faith,  with  no  intent  to  give 
a  preference.  On  appeal,  however,  the  court, 
in  McNair  v.  Mclntyre,  51  C.  C.  A.  89,  113 
Fed.  113,  expressly  reversed  the  latter  hold- 
ing, on  the  authority  of  Pirie  v.  Chicago  Ti- 
tle &  T.  Co.  182  U.  S.  446,  45  L.  ed.  1176. 
21  Sup.  Ct.  Rep.  906. 

In  TiflTany  v.  Lucas,  15  Wall.  410,  21  L. 
ed.  198,  in  construing  {  36  of  the  bank- 
ruptcy act  of  18C7,  the  court  said:  "Clear- 
ly all  sales  are  not  forbidden.  It  would  be 
absurd  to  suppose  that  Congress  intended  to 
set  the  seal  of  condemnation  on  every  trans- 
action of  the  bankrupt  which  occurred  with- 
in six  months  of  bankruptcy,  without  regard 
to  its  character.  A  policy  leading  to  such 
a  result  would  be  an  excellent  contrivance 
for  paralyzing  business,  and  cannot  be  im- 
puted to  Congress  without  an  express  decla- 
ration to  that  effect.  The  interdiction  ap- 
plies to  sales  for  a  fraudulent  object,  not  to 
those  with  an  honest  purpose.  The  law 
does  not  recognize  that  every  sale  of  prop- 
erty by  an  embarrassed  person  is  necessarily 
in  fraud  of  the  bankrupt  act.  If  it  were  so, 
no  one  would  know  with  whom  he  could 
safely  deal;  and,  besides,  a  person  in  this 
condition  would  have  no  encouragement  to 
make  proper  efforts  to  extricate  himself 
from  difficulty."  Continuing,  the  court  fur- 
ther said:  "Two  things  must  concur  to 
bring  the  sale  within  the  prohibition  of  the 
law:  The  fraudulent  design  of  the  bank- 
rupt and  the  knowledge  of  it  on  the  part 
of  the  vendee,  or  reasonable  cause  to  believe 
that  it  existed." 

In  the  following  cases  an  avoidance  of  a 
transfer  not  for  a  present  consideration 
was  attempted  under  l!§  60b  and  67e;  but 
upon  a  finding  of  the  absence  of  any  intent 
on  the  part  of  the  debtor  to  hinder,  delay,  or 
defraud  creditors,  or  of  any  reasonable 
(•aii>!P  on  the  part  of  the  creditor  to  believe 
that  llie  transfer  was  intended  as  a  prefer- 
once,  the  transfer  was  allowed  to  stand  as 
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PETITIONS  for  review  of  a  decree  of  the 
District  Court  of  the  United  States  for 
tlie  Southern  Ditttrict  of  Iowa  allowing  a 
preference  as  to  a  portion  of  a  claim  against 
a  bankrupt's  estate.  Trustee's  petition  dis- 
missed; and  decree  reversed  on  claimant's 
petition. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn,  Hook,  and  Adams, 
Circuit  Judges. 

Messrs.  John  L.  Kennedy  and  George 
W.  Paine,  with  Mr.  M.  li.  Learned,  for 
Coder. 

Messrs.  J.  P.  Connor,  P.  E.  C.  IJally. 
and  George  S.  Wrlgbt,  with  Mr.  John  N. 
Baldwin,  for  Arts. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  court  below  sustained  a  mortgage  to 
William  Arts  to  secure  a  pre-existing  debt 
of  $98,503.32,  which  Alexander  Armstrong, 
the  mortgagor,  owed  him.  This  mortgage 
was  dated  May  2,  1004,  recorded  May  3, 
1904,  described  2,360  acres  of  land  in  Car- 


roll county,  Iowa,  owned  by  Armstrong, 
who  subsequently,  and  on  July  27,  1904, 
filed  his  voluntary  petition  in  bankruptcy, 
which  was  afterwards  granted.  The  trus- 
tee assaik  the  conclusion  of  the  court  be- 
low that  this  mortgage  is  valid  by  an  ap- 
peal, and  also  by  a  petition  to  revise  upon 
the  grounds  (1)  that  Arts  had  reasonable 
cause  to  believe  that  by  this  mortgage  it 
was  intended  to  give  him  a  preference  ($ 
00b,  30  Stat,  at  L.  chap.  .541,  p.  562,  U.  S. 
Comp.  Stat.  1901,  p.  3445,  32  Stat,  at  L. 
chap.  487,  S  13,  p.  799,  U.  S.  Comp.  Stat. 
Supp.  1905,  p.  689) ;  (2)  that  Armstrong 
gave  the  mortgage  with  the  intent  on  bis 
part  to  hinder,  delay,  and  defraud  his  cred- 
itors (S  6Te)  ;  and  (3)  that  it  was  made 
within  four  months  prior  to  the  filing  of  the 
petition,  and  is  void,  although  the  mort- 
gagee had  no  reasonable  oauoe  to  believe 
that  it  was  intended  to  give  a  preference 
by  it,  and  the  mortgagor  did  not  make  it 
with  the  intent  to  hinder,  delay,  or  defraud 
other  creditors.  A»  the  consideration  of 
some  of  these  contentions  involves  the  in- 


valid without  further  question:     Re  Eggert, 

2  N.  B.  N.  Rep.  390.  98  Fed.  843,  Reviewed 
in  43  C.  C.  A.  1,  102  Fed.  735;  J.  W.  But- 
ler Paper  Co.  v.  Goembel,  16  Am.  Bankr. 
Itep.  26,  74  C.  C.  A.  433,  143  Fed.  295; 
Wright  v.  Sampter,  152  Fed.  190. 

And  in  the  following  cases  an  avoidance 
of  transfer  securing  pre-existing  debts,  and 
made  within  four  months  of  the  bankruptcy, 
was  attempted  under  Ji  60b  of  the  bank- 
ruptcy act,  without  reference  to  67e;  and, 
upon  a  finding  that  the  creditor  had  no  rea- 
sonable cause  to  believe  that  a  preference 
was  intended,  the  preference  was  upheld 
as  legal;  Des  Moines  Sav.  Bank  v.  Morgan 
Jewelry  Co.  123  Iowa.  432,  99  N.  W.  121; 
Laundy  v.  First  Nat.  Bank,  66  Kan.  759, 
71  Pac.  259;  Andreas  v.  Rust,  3  Ky.  L.  Rep. 
772;  Stevenson  v.  Milliken,  Tomlinson  Co. 
99  Me.  320,  13  Am.  Bankr.  Rep.  201,  59 
Atl.  472;  Stackhouse  v.  Holden,  66  App. 
Div.  423,  73  N.  Y.  Supp.  203;  Perry  v. 
Booth,  67  App.  Div.  235,  73  N.  Y.  Supp. 
216,  80  App.  Div.  373,  80  N.  Y.  Supp.  706; 
Taft  V.  Fourth  Nat.  Bank.  8  Ohio,  N.  P.  69 ; 
Stratton  v.  Lawson,  27  Wash.  310,  67  Pac. 
562;  Castle  v.  I./ee.  11  Nat.  Bankr.  Reg.  80, 
Fed.  Cas.  No.  2.506;  Dickinson  v.  Adams, 
4  Sawy.  267,  17  Nat.  Bankr.  Reg.  380,  Fed. 
Cas.  No.  3,896;  Harmanson  v.  Bain,  1 
Hughes,  188.  15  Nat.  Bankr.  Reg.  173,  Fed. 
Cas.  No.  6,072;  Lee  v.  Franklin  Ave.  Ger- 
man Sav.  Inst.  3  Nat.  Bankr.  Reg.  218.  Fed. 
Cas.  No.  8.188;  McLean  v.  Lafavette  Bank, 

3  McLean.  587,  Fed.  Cas.  No.  8'.888;  Sedg- 
wick V.  Sheflield.  6  Ben.  21.  Fed.  Cas.  No. 
12.624:  Re  Blair,  2  N.  B.  N.  Rop.  890,  102 
Fed.  987;  Re  Goodhile.  12  .\m.  Bankr.  Rep. 
374.  no  Fed.  471:  Rf  Clifford,  136  Fed. 
475:  Off  V.  Hakes.  15  Am.  Bankr.  Rep.  696, 
73  C.  C.  A.  464.  142  Fed.  364:  Hiissey  v. 
Riehnrtlson-Hoberts  Dry  floods  Co.  78  C.  C. 
A.  370.  148  Fed.  598;  Re  Pfaffinger,  154 
15  L.R.A.(N.S.) 


Fed.  523;  Re  First  Nat.  Bank,  155  Fed.  100; 
Sargent  v.  Blake,  160  Fed.  67 :  Grant  v. 
First  Nat.  Bank,  97  I".  S.  80.  24  L.  ed.  971; 
Stucky  V.  Masonic  Sav.  Bank.  108  U.  S. 
74,  27  L.  ed.  640,  2  Sup.  Ct.  Rep.  219. 

And  in  Cunimings  v.  Kansas  City  Whole- 
sale Grocery  Co.  123  Mo.  App.  9,  97  S.  W. 
470,  which  was  an  action  to  have  a  trans- 
fer of  goods  declared  void  as  a  preference 
under  i!  601)  of  the  bankruptcy  act,  the 
court  held  that  insolvency  and  the  subse- 
quent adjudication  of  bankruptcy  alone  were 
not  sufficient,  but  that  it  was  necessary  to 
show,  further,  that  at  the  time  of  such 
transfer  the  transferee  had  reasonable  cause 
to  believe  that  it  was  the  intention  of  the 
debtor  to  give  him  a  preference  over  other 
creditors. 

And  the  law  presumes  that  the  transfers 
made  by  the  bankrupt  were  legal,  and  the 
burden  of  proof  is  on  the  trustee  to  over- 
come this  presumption  (Keith  v.  GJettys- 
burg  Nat.  Bank,  23  Pa.  Super.  Ct.  14,  10 
Am.  Bankr.  Rep.  762)  ;  and  in  Hicks  v. 
Langhorat,  80  Ohio  N.  P.  273,  6  Am.  Bankr. 
Rep.  178,  it  was  held  that  the  trustee  must 
not  only  allege,  but  must  also  prove,  that 
the  creditor  had  reasonable  cause  to  believe 
that  an  unlawful  preference  was  intended  in 
his  favor. 

The  bankrupt  act  of  1898,  as  it  existed 
prior  to  the  amendment  of  1903,  was  con- 
strued as  requiring  a  creditor  who  had  re- 
ceived a  "transfer."  without  knowing  or 
having  cause  to  believe  that  the  debtor  was 
insolvent  or  that  a  preference  was  intended, 
to  surrender  to  the  trustee  the  property  so 
transferred  as  a  condition  precedent  to  prov- 
ing the  balance  of  his  claim.  Re  Fixen.  60 
L.K.A.  605.  42  C.  C.  A.  354,  102  Fed.  295; 
Pirie  v.  Chicago  Title  &  T.  Co.  supra;  Re 
Keller,  110  Fed.  348:  Re  Belding,  116  Fed. 
1016;  Re  Ed.  W.  Wright  Lumber  Co.   114 
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vestigation  of  the  facts  and  circumstances 
under  which  ths  mortgage  was  given,  the 
case  will  be  considered  upon  the  appeal, 
and  the  petition  to  revise  will  be  dismissed. 
1.  There  was  much  conflict  in  tlie  evi- 
dence, but  these  facts  were  established: 
Armstrong  was  engaged  principally  in  farm- 
ing; Arts  in  banking.  The  latter  had  been 
sole  owner  of  a  state  bank  in  Carroll,  in 
the  state  of  Iowa,  for  six  years,  and  his  son, 
W.  A.  Arts,  had  been  his  cashier.  As  early 
as  1900,  Arts  had  loaned  $28,000  to  Arm- 
strong, and  from  that  time  until  the  mort- 
gage was  made  he  continued  to  loan  him 
money  in  amounts  varying  from  $20,000  to 
a  few  thousand  dollars  at  a  time,  and  to 
renew  old  loans  until,  on  May  2,  1904,  Arm- 
strong owed  him  upon  his  promissory  notes 
$98,503.32,  and  was  overdrawn  about  $2,000 
in  his  bank.  The  debtor  had  the  reputation 
of  being  one  of  the  wealthiest  men  in  Car- 
roll county.  He  held  the  title  to  2,440 
acres  of  land  in  that  county,  to  616Vi  acres 
in  Monona  county,  to  a  residence  in  the 
town  of  Glidden,  for  which  he  paid  about 


$12,000,  to  200  or  300  cattle,  so<ne  30  horses, 
a  large  number  of  hogs,  and  some  farm  ma- 
chinery. There  were  mortgages  upon  some 
of  these  lands,  but  they  amounted  to  but  a 
small  proportion  of  the  value  of  the  real  es- 
tate. In  July,  1903,  Armstrong  had  made 
a  statement  to  Arts  in  which  he  estimated 
the  value  of  his  property  at  $220,000  and 
mentioned  one  mortgage  for  $6,900.  The 
capital  of  Arts's  bank  was  $S0,000  and  he 
had  loaned  to  Armstrong  this  $08,603.32 
without  any  security.  In  March  and  April, 
1904,  Arts  became  very  seriously  ill,  and 
F.  H.  Arts,  one  of  his  sons,  who  was  in 
business  in  Nebraska,  was  called  home  to 
attend  him  in  his  illness.  While  he  was  at 
Carroll,  he  and  W.  A.  Arts,  the  cashier,  ex- 
amined the  loans  made  by  their  father,  and 
he  suggested  that,  as  the  loan  to  Armstrong 
was  very  large,  and  the  facts  regarding  it 
might  soon  be  discovered,  the  interests  of 
the  bank  demanded  that  this  loan  should 
be  secured.  One  of  the  sons  then  telephoned 
to  Armstrong,  who  lived  several  miles  dis- 
tant, and  asked  him  to  come  to  the  bank. 


Fed.  1011 :  Re  George  M.  Hill  Co.  66  L.R.A. 
68.  64  C.  C.  A.  561,  130  Fed.  315;  Re  Wise, 
2  N.  B.  N.  Rep.  151 ;  New  York  County  Nat. 
Bank  v.  Massey,  192  U.  S.  138,  48  L.  ed. 
380,  24  Sup.  Ct.  Rep.  199  (distinguished). 
These  latter  cases  are  probably  responsible 
for  those  holding  that  a  transfer  made  in 
good  faith,  if  for  a  pre-existing  debt,  con- 
stitutes a  voidable  preference.  However,  by 
the  ruling  decisions,  such  transfers  are 
clearly  valid,  with  the  exception  that,  if  the 
creditor  wishes  to  prove  the  balance  of  his 
claim,  he  must,  as  a  condition  precedent  to 
such  proof,  surrender  the  property  previous- 
ly transferred  to  him.  The  distinction  be- 
tween the  cases  in  which  a  creditor  wishes 
to  prove  the  balance  of  his  claim  and  those 
cases  in  which  the  trustee  seeks  to  have  a 
transfer  set  aside  is  seemingly  clear;  but 
the  following  cases,  in  addition  to  Re  San- 
derlin,  supra,  hold  that  a  transfer  to  secure 
a  pre-existing  debt  is  voidable  at  the  suit 
of  the  trustee  in  bankruptcy,  even  though 
accepted  in  good  faith  and  made  without 
intent  to  hinder,  delay,  or  defraud  other 
creditors:  Re  Cobb,  3  Am.  Bankr.  Rep.  129, 
96  Fed.  821;  Re  Wolf,  3  Am.  Bankr.  Rep. 
SiS,  98  Fed.  84;  Re  Durham,  114  Fed.  760; 
Stedtnan  v.  Bank  of  Monroe,  64  C.  C.  A.  269, 
117  Fed.  237. 

But  this  seemingly  inequitable  rule,  i.  e., 
that  a  creditor  must  surrender  a  prefer- 
ence made  in  good  faith  as  a  condition 
precedent  to  proving  the  balance  of  his 
claim,  has  been  remedied  by  an  amendment 
of  {  67g  by  the  act  of  February  5,  1903, 
chap.  487,  f  12,  32  Stat,  at  L.  799,  U.  S. 
Comp.  Stat.  Supp.  1905.  p.  688,  which  pro- 
vides that  "the  claims  of  creditors  who  have 
received  preferences  voidable  under  |  60, 
subdivision  b,  or  to  whom  conveyances, 
transfers,  assignments,  or  encumbrances 
16  L.R-A.{N.S.) 


void  or  voidable  under  {  67,  subdivision  e, 
have  been  made  or  given,  shall  not  be  al- 
lowed, unless  such  creditors  shall  surrender 
such  preferences,  conveyances,  transfers,  as- 
signments, or  encumbrances;"  as  this  sec- 
tion as  amended  has  been  held  to  require 
the  surrender  of  a  preference  only  where 
the  person  receiving  the  same  had  reason- 
able cause  to  believe  that  it  was  intended  as 
a  preference,  or  of  a  conveyance  or  transfer 
only  where  the  person  making  it  did  so  with 
a  fraudulent  intent.  Re  Bloch,  15  Am. 
Bankr.  Rep.  748,  74  C.  C.  A.  250,  142  Fed. 
674;  Western  Tie  A  Timber  Co.  v.  Brown, 
196  U.  S.  502,  48  L.  ed.  571,  25  Sup.  Ct. 
Rep.  339. 

In  Blakey  v.  Boonville  Nat.  Bank,  1  N. 
B.  N.  Rep.  411,  2  Am.  Bankr.  Rep.  460,  95 
Fed.  267,  where  a  payment  of  money  was 
made  on  a  pre-existing  debt  within  four 
months  of  bankruptcy,  it  was  held  that  a 
recovery  could  not  be  had  under  S  67e,  upon 
the  ground  that  such  section  is  applicable 
only  to  conveyances,  transfers,  assignments, 
or  encumbrances  of  property  other  than 
money,  even  though  the  debtor  did  intend  to 
cheat,  hinder,  or  delay  his  other  creditors. 
The  court  further  held  that  such  recovery 
should  be  had  under  §  60b  if  recovery  could 
be  had  at  all.  Therefore,  by  the  doctrine 
of  this  case,  in  order  to  recover  money  paid 
upon  a  pre-existing  debt,  the  creditor  must 
have  reasonable  cause  to  believe  that  a  pref- 
erence was  intended,  and  a  wrongful  motive 
on  the  part  of  the  debtor  alone  is  not  suf- 
ficient. This  construction  is  seemingly 
broader  than  the  statute  would  warrant, 
and  no  other  case  has  been  found  which 
makes  such  a  technical  distinction.  This 
case  was  appealed  and  modified  (3  N.  B. 
N.  Rep.  644,  47  C.  C.  A.  43,  107  Fed.  891), 
but  upon  another  point. 
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He  came  tbe  next  morning,  and  they  ex- 
pressed their  wish  to  him  and  the  reason 
for  it.  He  returned  to  his  home,  sent  them 
his  tax  receipts,  they  caused  the  mortgage 
to  be  drawn,  and,  four  or  five  days  later, 
on  May  2,  1804,  he  and  his  wife  eame  in 
and  executed  it.  On  the  next  day  Arts  re- 
corded it.  At  the  time  it  was  recorded  Arts 
requested  the  recorder  not  to  enter  the  mort- 
gage upon  a  book  which  he  kept  for  the 
convenience  of  newsmongers,  but  which  was 
not  one  of  the  legal  records  of  the  county, 
and  the  recorder  complied  with  his  request. 
At  the  time  this  mortgage  was  made  Arm- 
strong was  overdrawn  in  the  bank  about 
$2,000,  and  no  security  was  taken  for  this 
overdraft,  nor  was  it  paid.  Armstrong  con- 
tinued to  draw  checks  upon  the  bank,  and, 
during  the  month  of  May  and  a  part  of 
June,  Arts  paid  out  for  him  without  far- 
ther security  $3,000  more.  Arts  and  his 
sons  testified  that  they  did  not  know  that 
Armstrong  was  insolvent,  and  that  they  had 
no  cause  to  believe  that  there  was  any  in- 
tention to  give  Arts  a  preference  by  the  ex- 
ecution of  the  mortgage.  The  truth  was 
that  Armstrong  was  insolvent.  He  owed 
about  $295,000,  and  his  property  was  worth 
about  $182,000.  He  testified  that  he  knew 
that  he  was  insolvent  when  he  gave  the 
mortgsige.  He  did  not  inform  Arts  or  his 
sons  of  this  fact,  and  he  made  a  statement 
in  December,  1903,  that  he  owed  $36,000, 
and  that  the  value  of  his  property  was  $210,- 
760,  and  another  on  June  13,  1904,  more 
than  a  month  after  the  mortgage  was 
recorded,  ia  which  he  discloeed  prop- 
erty worth,  at  his  estimate,  $69,340 
more  than  his  debts.  The  mortgage  to 
Arts  covered  2,360  acres  of  land  in  Carroll 
county,  but  Armstrong  held  the  title  to 
616V^  acres  of  land  in  Monona  county  which 
he  estimated  worth  $40,040,  subject  to  a 
mortgage  of  $20,000,  80  acres  near  Glidden, 
which  he  estimated  worth  $6,400,  and  per- 
sonal property,  which  he  estimated  worth 
$28,600,  which  were  not  included  in  this 
mortgage,  and  which,  according  to  these 
estimates  made  in  June,  1904,  were  worth 
more  than  $45,000  above  the  encumbrances 
he  then  reported  upon  them.  Armstrong 
and  his  wife  testified,  and  Arts  and  his  sons 
denied,  that  the  sons  agreed  with  Armstrong 
and  his  wife  that  the  mortgage  should  be 
kept  from  the  record  for  six  months,  and 
that  when  they  told  Arts  of  this  contract 
he  replied:  "I  guess  not,  too  much  inquiry. 
It  will  go  on  record."  The  mortgage  was 
recorded  the  day  after  it  was  made.  One 
Sterling  testified,  and  W.  A.  Arts  denied, 
that  in  March  or  April,  1904,  the  latter  told 
Sterling  that  Henry  Armstrong  was  no  good, 
and  the  old  man  was  no  better.  One  Hess 
testified  that  in  1900  Armstrong  owed  and 
paid  his  bank  $28,000,  and  that  he  then 
16  L.Rj\..(N.S.) 


learned  that  he  was  in  debt  to  the  amount 
of  $75,000.  One  Carter  testified,  and  Arts 
denied,  that  the  former,  in  February,  1904, 
tried  to  sell  the  latter  two  promissory  notes 
signed  by  Armstrong,  and  that  Arts  de- 
clined to  buy  them,  and  said  that  he  waa 
carrying  the  Armstrongs  for  all  that  he 
cared  to,  and  that  they  would  have  to  pay 
up  before  he  would  let  them  have  any  more 
money. 

In  this  state  of  the  evidence  the  court 
below  was  of  the  opinion  that  Arts  did  not 
have  reasonable  cause  to  believe  that  there 
was  any  intention  to  give  him  a  preference 
by  the  making  of  this  mortgage.  When  the 
court  has  considered  conflicting  evidence 
and  made  a  finding  or  decree,  it  is  pre- 
sumptively correct,  and  unless  some  obvious 
error  of  law  has  intervened,  or  some  seri- 
ous mistake  of  fact  has  been  made,  the  find- 
ing or  decree  must  be  permitted  to  stand. 
Warren  v.  Burt,  7  C.  C.  A.  105,  110,  12  U. 
S.  App.  091,  68  Fed.  101,  106;  Paxson  v. 
Brown,  10  C.  0.  A.  136,  144,  27  U.  S.  App. 
49,  61  Fed.  874,  879;  Stuart  v.  Havden,  IS 
C.  C.  A.  618,  622,  36  U.  S.  App.  462,  72  Fed. 
402,  406;  Fitchett  v.  Blows,  20  C.  C.  A. 
286,  290,  36  U.  S.  App.  597,  74  Fed.  47,  61 ; 
Tilghman  v.  Proctor,  125  U.  S.  136,  31  L. 
ed.  664,  8  Sup.  Ct.  Hep.  894;  Kimberly  v. 
Arms,  129  U.  S.  612,  32  L.  ed.  764,  9  Sup. 
Ct.  Rep.  365;  Furrer  v.  Ferris,  146  U.  8. 
132,  134,  36  L.  ed.  649,  651,  12  Sup.  Ct. 
Rep.  821. 

Armstrong  was  engaged  principally  in 
farming,  and  he  was  not  subject  to  adjudi- 
cation in  bankruptcy  upon  an  involuntary 
petition.  The  preference  voidable  under  the 
bankruptcy  law,  therefore,  could  not  arise, 
unless  he  voluntarily  invited  an  adjudica- 
tion in  bankruptcy  against  himself.  In  the 
absence  of  such  an  adjudication  a  bona  fide 
mortgage  whereby  a  creditor  obtains  a 
larger  percentage  of  his  pre-existing  debt 
than  other  creditors  of  the  same  class  is 
valid.  Armstrong  was  reputed  to  be  one 
of  the  wealthiest  citizens  of  Carroll  county. 
He  made  a  financial  statement  to  Arts  less 
than  a  year  before  this  mortgage  was  made, 
which  disclosed  property  owned  by  him 
which  was  worth  at  least  $100,000  above  the 
debt  to  Arts,  and  the  other  debts  he  then 
mentioned.  Arts  had  been  loaning  money 
to  him  without  security  for  many  years. 
All  the  testimony  which  tended  to  show  any 
reasonable  cause  for  Arts  to  believe  that 
there  wim  any  intention  to  give  him  a  pref- 
erence by  the  execution  of  this  mortgage 
was  denied  under  oath.  The  mortgage  was 
not  taken  hastily.  It  did  not  include  all  the 
debtor's  property,  but  left  personal  and  real 
estate  worth  many  tens  of  thousands  of  dol- 
lars uncovered  by  it,  and  Arts  still  extended 
credit  to  Armstrong  for  the  $2,000  over- 
draft, and,  within  the  next  fifty  days  after 
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the  mortgage  was  made,  paid  out  for  Um 
$3,000  more  without  taking  any  aecurity 
until  after  it  had  been  expended.  These 
facts  support  the  finding  below.  To  our 
minda  the  record  discloses  no  mistake  in 
the  consideration  of  the  evidence,  and  no  er- 
ror in  the  application  of  the  law  in  the 
investigation  of  thia  question  by  the  court 
below.  Our  conclusion  is  that  Arts  did  not 
have  reasonable  cause  to  believe  that  there 
was  any  intention  to  give  him  a  preference 
over  other  creditors  by  the  execution  of  the 
mortgage  of  May  2,  1904. 

2.  Upon  the  record  which  has  been  re- 
cited, the  court  also  found  that  Armstrong 
did  not  make  this  mortgage  with  the  intent 
or  purpose  on  his  part  to  hinder,  delay,  or 
defraud  his  creditors,  or  any  of  them;  and 
no  error  of  law  or  mistake  of  fact  has  been 
discovered  in  its  consideration  of  the  evi- 
dence relative  to  thia  question  which  would 
warrant  a  disturbance  of  this  conclusion. 
The  contention  that  the  intent  to  hinder, 
delay,  and  defraud  other  creditors  must  be 
inferred  from  the  fact  that  the  inevitable 
effect  of  the  mortgage  was  to  deprive  them 
of  the  opportunity  to  collect  their  claims  in 
full,  and  from  the  rule  of  law  that  everyone 
is  presumed  to  intend  the  natural  and  prob- 
able effect  of  his  acts,  is  not  tenable  here. 
It  is  every  intent  to  hinder,  delay,  or  de- 
fraud creditors  unlawfully  only,  not  every 
intent  to  hinder  or  delay  them,  that  avails 
to  avoid  a  transfer  made  for  a  pre-existing 
debt  under  {  67e.  An  insolvent  debtor,  un- 
til the  commencement  of  proceedings  in 
bankruptcy,  stiil  has  the  jus  disponendi  of 
bis  property.  He  has  the  right  to  secure 
and  pay  his  debts  with  it,  and  he  has  the 
right  to  secure  and  pay  one  creditor  in  pref- 
erence to  others,  provided  always  the  se- 
curity or  the  payment  is  not  violative  of 
any  of  the  acts  of  Congress,  or  of  any  of  the 
statutes  of  the  state.  A  preference  of  one 
creditor  over  others  by  such  a  payment  or 
by  such  security,  which  is  free  from  actual 
and  intended  fraud,  and  from  any  purpose 
to  aflfect  other  creditors  injuriously,  beyond 
the  necessary  effect  of  the  security  or  the 
payment,  is  valid  and  lawful;  and  it  can- 
not evidence  such  an  intent  to  hinder,  delay 
and  defraud  as  will  make  it  void  or  void- 
able under  {  67e.  "Every  mortgage  neces- 
sarily tends  to  hinder  or  delay  creditors 
other  than  the  mortgagee,  but  a  delay  nec- 
essarily resulting  from  a  fair  and  honest 
exercise  of  the  right  to  dominion  over  one's 
own  property  and  to  pledge  or  otherwise 
dispose  of  it  is  neither  an  unjust,  nor  un- 
lawful, interference  with  the  rights  of  oth- 
prs,  and  is  not  within  the  terms  of  the  stat- 
ute making  void  conveyances  intended  to 
hinder  or  delay  creditors."  Sabin  v.  Co- 
lumbia River  Lumber  &  Fuel  Co.  26  Or.  15, 
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42  Am.  St.  Rep.  766,  34  Pae.  602,  696,  36 
Pac  854 ;  Lampson  v.  Arnold,  19  Iowa,  479, 
484,  485;  Stewart  v.  Dunham,  115  U.  S.  61, 
66,29  L.ed.329,  330,  5  Sup.  Ct.  Rep.  1163. 
A  transfer  made  in  good  faith  to  pay,  or  to 
secure,  an  honest  antecedent  debt  by  an  in- 
solvent within  four  months  of  the  filing  of 
a  petition  in  bankruptcy  by  or  against  him 
constitutes  no  evidence  of  an  intent  on  his 
part  to  hinder,  delay,  or  defraud  other 
creditors,  within  the  meaning  of  {  67e  of 
the  bankruptcy  law,  notwithstanding  the 
fact  that  its  necessary  effect  is  to  hinder 
and  delay  them,  and  to  deprive  them  of  the 
opportunity  they  might  otherwise  have  had 
to  collect  their  claims  in  full. 

There  is  no  other  substantial  evidence  in 
this  case  of  any  purpose  on  the  part  of 
Armstrong  to  hinder,  delay,  or  defraud  any 
of  his  creditors.  He  honestly  owed  the  en- 
tire debt  he  secured.  He  owed  a  banker, 
who  for  years  had  loaned  him  money  when- 
ever he  desired  it,  without  security.  A 
part  of  his  debt  was  due,  and  a  portion  had 
not  yet  matured.  His  creditor  was  ill,  and 
his  sons  feared  for  his  life.  He  owed  him 
more  than  the  entire  capital  of  his  bank, 
and  the  cashier  feared  that,  if  this  fact 
were  known,  it  might  cause  a  run  upon 
the  institution.  He  was  requested  to  pro- 
tect and  secure  an  obligation  he  could  not 
immediately  pay.  He  did  so  with  no  ap- 
parent purpose  or  intention  except  to  hon- 
estly secure  the  payment  of  that  which  he 
un(^ubtedly  would  have  paid  as  he  had 
promised  if  the  money  to  do  so  had  been  at 
his  disposal.  His  act  was  free  from  fraud 
or  unlawful  intent,  and  the  finding  of  the 
court  upon  this  question  must  be  affirmed. 

3.  Was  the  mortgage  voidable  by  the  trus- 
tee although  the  mortgagee  did  not  have 
reasonable  cause  to  believe  that  there  was 
an  intention  to  give  a  preference  thereby 
under  §  60b,  and  although  the  mortgagor 
had  no  intent  or  purpose  on  his  part  to 
hinder,  delay,  or  defraud  his  creditors,  or 
any  of  them,  under  §  67e,  because  the  mort- 
gage was  given  to  secure  a  pre-existing  debt 
within  four  months  of  the  filing  of  a  pe- 
tition in  bankruptcy?  Counsel  for  the 
trustee  argue  that  an  affirmative  answer 
should  be  given  to  this  question  because  ii 
60a  and  60b  have  no  application  to  liens 
voluntarily  created,  and  {  67e  avoids  mort- 
gages for  a  pre-existing  debt,  although  the 
mortgagor  had  no  intent  to  hinder,  delay, 
or  defraud  his  creditors.  The  portions  of 
these  sections  pertinent  to  their  argument 
are: 

"Sec.  60.  Preferred  Creditors. — a.  A  per- 
son shall  be  deemed  to  have  given  a  prefer- 
ence if,  being  insolvent,  he  has  procured  or 
suffered  a  judgment  to  be  entered  against 
himself  in  favor  of  any  person,  or  made  a. 
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transfer  of  any  of  his  property,  and  the 
effect  of  the  enforcement  of  such  judgment 
or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  of  such  cred- 
itors of  the  same  class. 

"b.  If  a  bankrupt  shall  have  given  a 
preference  within  four  months  before  the 
filing  of  a  petition,  or  after  the  filing  of  the 
petition  and  l>efore  the  adjudication,  and 
the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that 
it  was  intended  thereby  to  give  a  prefer- 
ence, it  shall  be  voidable  by  the  trustee,  and 
he  may  recover  the  property  or  its  value 
from  such  person." 

"Sec.  07.  Liens. — d.  Liens  given  or  ac- 
cepted in  good  faith,  and  not  in  contempla- 
tion of,  or  in  fraud  upon,  this  act  and  for 
a  present  consideration,  which  have  been 
recorded  according  to  law,  if  record  thereof 
was  necessary  in  order  to  impart  notice, 
shall  not  be  affected  by  this  act. 

"e.  That  all  conveyances,  transfers,  as- 
signments, or  encumbrances  of  his  property, 
or  any  part  thereof,  made  or  given  by  a 
person  adjudged  a  bankrupt  under  the  pro- 
visions of  this  act  subsequent  to  the  passage 
of  this  act,  and  within  four  months  prior  to 
the  filing  of  the  petition,  with  the  intent 
and  purpose  on  his  part  to  hinder,  delay,  or 
defraud  his  creditors,  or  any  of  them,  shall 
be  null  and  void  as  against  the  creditors  of 
such  debtor."  , 

The  following,  and  many  other  authori- 
ties cited  by  counsel  to  sustain  their  con- 
tention, have  been  examined  by  the  court: 
City  Nat.  Bank  v.  Bruce,  48  C.  C.  A.  236, 
109  Fed.  09;  Re  Sanderlin  (D.  C.)  109  Fed. 
857;  Re  Jones  (D.  C.)  118  Fed.  673;  Re 
Belding  (D.  C.)  116  Fed.  1016;  Re  Wolf 
(D.  C.)  98  Fed.  84;  Re  Pease  (D.  C.)  129 
Fed.  447,  448;  Re  Outwillig,  34  C.  C.  A. 
377,  63  U.  S.  App.  191,  92  Fed.  337;  Kep- 
pel  V.  Tiffin  Sav.  Bank,  197  U.  S.  356,  49 
L.  ed.  790,  25  Sup.  Ct.  Rep.  443;  Pollock 
V.  Jones,  61  C.  C.  A.  557,  124  Fed.  163. 
But  the  word  "transfer."  in  §  60a,  both  by 
the  express  terms  of  the  bankruptcy  law, 
and  by  authoritative  decision,  includes  "the 
sale  and  every  other  and  different  mode  of 
disposing  of,  or  parting  with,  property,  or 
the  possession  of  property,  absolutely  or 
conditionally,  as  a  payment,  pledge,  mort- 
gage, gift,  or  security."  Section  1,  |  26; 
Pirie  v.  Chicago  Title  &  T.  Co.  182  U.  S. 
438,  444.  45  L.  ed.  1171,  1176,  21  Sup.  Ct. 
Rep.  906;  Re  Ed.  W.  Wright  Lumber  Co. 
(D.  C.)  114  Fed.  1011,  1013.  A  mortgage 
is  a  security  and  a  transfer,  and  subject  to 
the  provisions  of  $  00a  and  i  00b.  Such  a 
mortgage  or  transfer  as  constitutes  a  pref- 
erence under  §  60a  is  not  voidable  under  { 
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60b  by  the  plain  words  of  that  section,  and 
by  its  adjudicated  construction,  unless  tha 
creditor  who  receives  it,  or  is  benefited  by 
it,  or  his  agent,  has  reasonable  cause  to  be- 
lieve that  it  was  intended  thereby  to  give 
a  preference.  Pirie  v.  Chicago  Title  &  T. 
Co.  182  U.  S.  438,  446,  46  L.  ed.  1171,  1177, 
21  Sup.  Ct.  Rep.  906;  McNair  v.  Mclntyre, 
61  C.  C.  A.  89,  90,  113  Fed.  113,  114;  Hus- 
sey  T.  Richardson-Roberts  Dry  Goods  Co.  78 
C.  C.  A.  370,  148  Fed.  598,  699;  Pittsburgh 
Plate  Glass  Co.  v.  Edwards,  78  C.  C.  A.  191, 
148  Fed.  377. 

And  finally,  mortgages  or  transfers,  to 
secure  pre-existing  debts,  made  within  four 
months  of  the  filing  of  a  petition  in  bank- 
ruptcy, are  legal  and  valid,  unless  voidabto 
by  reason  of  some  provision  of  the  bank- 
ruptcy law,  or  of  some  state  law,  notwith- 
standing the  fact  that  they  create  prefer- 
ences. They  are  valid  unless  avoided;  not 
void  unless  validated.  The  provision  of  { 
67d,  that  liens  for  present  considerations 
given  and  accepted  in  good  faith  shall  not 
be  affected  by  the  bankruptcy  law,  does  not 
strike  down  or  render  voidable  those  given 
and  accepted  for  past  considerations,  and 
{  67e,  which  declares  that  all  transfers 
made  or  given  by  a  person  adjudged  a  bank- 
rupt within  four  months  before  the  filing 
of  the  petition  "with  the  intent  and  pur- 
pose on  his  part  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  them,  shall 
be  null  and  void,"  is  necessarily  limited  by 
the  force  of  its  terms  to  those  trans- 
fers which  are  given  with  that  intent 
only;  and  it  leaves  those  given  and  ac- 
cepted without  such  an  intent  unaffected 
by  it  and  valid.  A  transfer  or  mortga<»e 
made  by  a  person  adjudged  a  bankrupt,  to 
secure  a  pre-existing  debt,  within  four 
months  of  the  filing  of  the  petition,  is  not 
voidable  under  §  67e,  unless  it  was  either 
made  with  the  intent  on  his  part  to  hinder, 
delay,  or  defraud  his  creditors,  or  some  of 
them,  or  is  held  void  as  against  his  cred- 
itors by  the  laws  of  the  state,  territory,  or 
district  in  which  the  property  is  situated. 
The  result  is  that  the  mortgage  to  Arts  was 
properly  sustained  by  the  court  below. 

The  lands  described  in  this  mortgage  were 
sold  by  the  trustee  free  of  encumbrances  for 
$136,000,  and  the  collection  of  the  proceeds 
was  completed  on  March  1,  1906.  Out  of 
these  proceeds  the  court  below  allowed  to 
the  mortgagee  the  principal  of  his  debt  and 
interest  thereon  until  August  26,  1904,  the 
date  on  which  he  filed  his  claim.  He  has 
appealed  from  the  decree,  and  has  also  filed 
a  petition  to  revise  it  because  interest  was 
not  allowed  to  him  until  March  I,  1946, 
the  date  when  the  proceeds  of  the  sale  had 
been  collected.  Ah  no  issue  of  fact  is  pre- 
sented, and  the  only  question  here  is  one  of 
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Itw,  it  will  be  considered  upon  the  petition 
to  revise,  and  the  appeal  will  be  dismissed. 
U,v  the  terms  of  the  note  and  mortgage, 
the  mortgagor  agreed  to  i>ay  interest  on  his 
debt  until  it  was  paid,  and  that  the  mort- 
<;aged  lands  might  be  sold  by  the  mort- 
gagee, and  that  their  proceeds  might  be 
applied  to  the  payment  of  this  debt' and  in- 
terest. The  covenant  for  the  sale  and  the 
application  of  the  proceeds  of  these  lands  to 
the  payment  of  the  debt  and  interest  was 
valid  and  binding,  and  it  ran  with  the  land, 
so  that  when  the  latter  came  to  the  hands 
of  the  trustee  it  was  mortgaged  for  the  pay- 
ment of  the  interest  as  much  as  for  the  pay- 
ment of  the  principal,  and  the  proceeds  of 
its  sale  necessarily  came'  to  his  possession 
subject  to  the  same  charge.  Another  rule 
might  prevail  if  the  proceeds  of  the  mort- 
gaged property  were  insufficient  to  pay  the 
mortgage  debt  and  its  interest  in  full,  and 
the  mortgagee  was  seeking  to  collect  an  un- 
paid balance  by  sharing  with  other  creditors 
in  the  distribution  of  the  common  property. 
He  might  not  be  entitled,  then,  to  recover 
from  the  proceeds  of  the  common  property 
interest  upon  his  debt  to  any  later  date 
than  the  unsecured  creditors  would  recover 
interest  upon  their  claims.  But  the  pro- 
-ceeds  of  these  mortgaged  lands  appear  to  be 
ample  to  pay  the  principal  and  interest  of 
the  debt  to  the  mortgagee  Arts,  and,  where 
4t  trustee  sells  mortgaged  property  of  the 
bankrupt's  estate  free  of  the  mortgage,  and 
the  proceeds  of  the  sale  are  sufficient  for 
that  purpose,  the  mortgagee  is  entitled  to 
payment  of  the  interest  upon  his  mortgage 
'debt  as  well  as  the  principal,  out  of  the  pro- 
-ceeds  in  accordance  with  the  terms  of  the 
note  and  mortgage.  Thompson  v.  Fair- 
banks, 196  U.  S.  616,  526,  49  L.  ed.  577,  588, 
^5  Sup.  Ct.  Rep.  306;  York  Mfg.  Co.  v.  Cas- 
sell,  201  U.  S.  344,  362,  50  L.  ed.  782,  786, 
26  Sup.  Ct.  Rep.  481;  Re  Devore,  Fed.  Caa. 
No.  3,847;  Re  J.  H.  Alison  Lumber  Co.  (D. 
C.)   137  Fed.  643,  649. 

The  decree  below  must  be  revised  and 
modified,  so  that  the  portion  which  directs 
the  payment  of  $97,497.40  to  Arts  out  of 
the  proceeds  of  the  sale  of  the  property 
mortgaged  to  him  will  read :  "It  is  further 
ordered,  adjudged,  and  decreed  that  said 
«laims  of  William  Arts  on  account  of  said 
four  notes,  including  the  principal  and  the 
interest  thereon  to  March  1,  1906,  aggre- 
gate $109,107.56,  and  that  this  amount  be 
paid  in  full  to  said  William  Arts,  the  claim- 
ant, by  the  trustee,  out  of  the  funds  and 
moneys  in  his  hands  which  he  received  on 
account  of  the  sale  of  the  lands  covered  by 
the  mortgage  to  Arts  hereinbefore  described, 
aftrr  payment  of  all  prior  liens  and  claims 
thereon  as  determined  by  the  district  court." 

ArtA  may  recover  his  costs  in  this  court  I 
15  L.R.A.IX.S.) 


against  the  trustee  upon  the  latter's  ap- 
peal, and  upon  the  petition  of  Arts  to  re- 
vise in  matter  of  law.  The  appeal  of  Arts, 
and  the  petition  of  the  trustee  to  revise  in 
matter  of  law,  must  be  dismissed,  and  the 
case  must  be  remanded  to  the  court  be- 
low, with  instructions  to  modify  the  decree 
as  indicated  in  this  opinion;  and  it  is  so 
ordered. 


KENTUCKY  COURT  OP  APPEAIiS. 

LOUISVILLE    SCHOOL    BOARD    et    al., 
Appts., 

V. 

WALTER  S.   KING. 
(—  Ky.  — ,  107  8.  W.  247.) 

Corporation  —  escheat. 

1.  One  who,  in  good  faith  and  for  a  val- 
uable consideration,  buys  corporation  land 
before  an  action  has  been  brought  to  estab- 
lish an  escheat  to  which  it  is  subject,  be- 
cause the  corporation  has  held  it  when  it 
was  unnecessary  to  its  purposes,  contrary 
to  the  provisions  of  the  Constitution,  ac- 
quires an  indefeasible  title  to  it,  although 
the  state  is  authorized  by  statute  to  take 
possession  or  sue  for  its  recovery,  without 
oflice  found. 

Escheat  —  bow  effected. 

2.  A  judgment  in  some  form  declaring  an 
escheat  must  be  obtained  before  the  state 
can  get  property  subject  to  forfeiture,  al- 
though a  statute  declares  that  the  common- 
wealth may  enter  upon  and  take  possession 
of  the  land. 

Constitutional     law  —  due     process  ^ 
escheat  —  corporations. 

3.  The  legislature  cannot  declare  the  land 
of  a  corporation  forfeited,  because  held  too 
long,  and  vest  the  title  ipso  facto  in  the 
state,  without  giving  the  corporation  a 
chance  to  resist  the  escheat. 

(January  22,  1908.) 


Case  Note.  —  is  judicial  proceeding  nee- 
essary  to  effect  escheat? 

In  the  old  English  law,  escheats  appear  to 
be  of  five  kinds, — for  felony,  for  treason,  for 
breach  of  condition  of  tenure,  for  alienage, 
and  for  failure  of  heirs.  This  branch  of 
the  law  would  seem  to  be  altogether  an  off- 
spring of  feudalism.  And  in  this  country, 
though  the  courts  still  revert  to  ancient 
principles  of  feudal  tenure  in  laying  down 
the  rules  governing  escheats,  there  is  noth- 
ing left  of  the  old  law  upon  this  subject  but 
the  name,  since  the  first  three  kinds  of  es- 
cheats have  no  place  in  our  jurisprudence, 
and,  where  the  state  takes  upon  the  failure 
of  inheritable  blood,  it  really  takes  as  the 
last  heir,  rather  than  as  feudal  lord  of  the 
fee.  Any  other  kind  of  escheats  than  for  alien- 
age or  defect  of  heirs  seems  almost  entirely 
unknown  in  America,  except  where  it  is  im- 
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APPEAL  by  defendants  from  a  judgment 
of  the  Second  Diviaion  of  the  Chancery 
Branch  of  the  Circuit  Court  for  Jefferson 
County  in  plaintiff's  favor  in  an  action 
brought  to  enforce  specific  performance  of  a 
contract  to  purchase  real  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O'Neal  ft  O'Neal  and  Wallace 
McKay  for  appellants. 

Messrs.  Thomas  Vf.  Bnllltt,  William 
Marshall  Bnllltt,  and  Helm  Bruce,  for 
appellee : 

Title  to  corporate  property  held  for  more 
than  five  years  in  contravention  of  {  2971, 
Ky.  Stat.,  does  not  pass  from  the  corpora- 
tion nor  vest  in  the  commonwealth,  until  an 
action  to  establish  the  fact  of  escheat  shall 
have  been  instituted;  consequently,  a  con- 


veyance of  such  property,  made  in  good  faith- 
for  a  valuable  consideration,  to  a  third  per- 
son, vests  in  him  an  indefeasible  title,  free 
from  the  effect  of  subsequent  proceedings  to- 
establish  an  escheat. 

5  Thomp.  Corp.  !  5797;  10  Cyc.  Iaw  A 
Proc.  p.  1136;  Fayette  Land  Co.  v.  Louis- 
ville A  N.  R.  Co.  93  Va.  274,  24  S.  E.  1016  ^ 
Marshall  v.  McDaniel,  12  Bush,  378. 

Mr.  Edmnnd  F.  Trabue,  amicus  euriw^ 

Settle,  J.,  delivered  the  opinion  of  the 
court : 

By  a  writing  of  date  April  11,  1907,  Wal- 
ter S.  King,  for  a  valuable  consideration,, 
sold  and  agreed  to  convey  to  the  appellant 
Gusta  McMichael  a  parcel  of  ground  in  th» 
city  of  Louisville.     The  lot  had  previousljr 


posed  as  a  penalty  upon  corporations,  as  in 
the  above  case;  and  that  form  is  so  rare 
that  no  other  case  is  to  be  found  where  the 
question  under  consideration  was  raised  in 
regard  to  the  lands  of  a  corporation  held 
by  it  contrary  to  law.  Most  of  the  Amer- 
ican cases  involving  the  question  whether  a 
judicial  proceeding  is  necessary  to  effect  an 
escheat  have  arisen  in  connection  with  the 
right  of  aliens  to  take  and  hold  land.  In 
this  regard,  it  may  be  laid  down  as  a  gen- 
eral rule,  gathered  from  all  the  authorities, 
that  an  alien,  in  the  absence  of  statutory 
provisions  to  the  contrary,  may  take  land 
by  purchase, — that  is,  by  deed,  or  by  devise, 
— and  hold  the  same  against  everybody  but 
the  state;  and  may,  until  the  state  inter- 
feres by  an  action  instituted  for  the  purpose 
of  effecting  an  escheat,  convey  a  good  title 
by  will  or  deed.  On  the  other  hand,  an 
alien  can  never  inherit,  and,  therefore,  land 
which  would,  by  the  rules  of  relationship, 
go  to  such  a  person  if  he  were  competent  to 
take,  will  immediately  revert  to  the  state 
without  office  found,  as  it  is  termed  in  the 
books, — that  is,  without  the  necessity  of  any 

i'udicial  proceeding  to  effect  such  result, 
n  short,  an  alien  may  take  by  act  of  party, 
but  never  by  operation  of  law. 

Thus,  in  Fairfax  v.  Hunter,  7  Cranch, 
603,  3  L.  ed.  453,  it  was  held  to  be  "incon- 
trovertibly  settled,  upon  the  fullest  author- 
ity, that  the  title  acquired  by  an  alien  by 
purchase  is  not  devested  until  office  found. 
The  principle  is  founded  upon  the  ground 
that,  as  the  freehold  is  in  the  alien,  and  he 
is  tenant  to  the  lord  of  whom  the  lands  are 
holden,  it  cannot  be  devested  out  of  him, 
but  by  some  notorious  act  by  which  it  may 
appear  that  the  freehold  is  in  another.  .  . 
.  Now,  an  office  of  entitling  is  necessary  to 
give  this  notoriety,  and  fix  the  title  in  the 
sovereign." 

And  in  Doe  ex  dem.  Govorncur  v.  Rob- 
ertson, 11  Wheat.  332,  6  L.  ed.  488.  the 
court,  in  discussing  this  question,  used  the 
following  language:  "That  an  alien  can 
take  by  deed,  and  can  hold  until  oflice  found, 
must  now  be  refrarded  as  a  positive  rule  of 
law,  so  well  established  that  the  reason  of 
the  rule  is  little  more  than  a  subject  for 
15  L.R.A.(N.S.) 


the  antiquary.  It  no  doubt  owes  its  pres- 
ent authority,  if  not  its  origin,  to  a  regard 
to  the  peace  of  society,  and  a  desire  to  pro- 
tect the  individual  from  arbitrary  aggres- 
sion. Hence  it  is  usually  said  that  it  has- 
regard  to  the  solemnity  of  the  livery  of  seisin, 
which  ought  not  to  be  devested  without  some- 
corresponding  solemnity.  But  there  is  one 
reason  assigned  by  a  very  judicious  com- 
piler, which,  from  its  good  sense  and  ap- 
plicability to  the  nature  of  our  government, 
makes  it  proper  to  introduce  it  here.  1  copy 
it  from  Bacon,  not  having  had  leisure  to 
examine  the  authority  which  he  cites  for  it. 
'Every  person,'  says  he,  'is  supposed  a  nat- 
ural-born subject,  that  is  resident  in  the 
Kingdom,  and  that  owes  a  local  allegiance 
to  the  King,  till  the  contrary  be  found  by 
office.'  This  reason,  it  will  be  perceived, 
applies  with  double  force  to  the  resi<lent 
who  has  acquired  of  the  sovereign  himself, 
whether  by  purchase  or  by  favor,  a  grant  of 
freehold." 

And  in  Phillips  v.  Moore,  100  U.  S.  208, 
2S  L.  ed.  603,  it  was  said  that,  by  the  com- 
mon law,  an  alien  could  not  acquire  real 
property  by  operation  of  law,  but  might 
take  it  by  the  act  of  the  grantor,  and  hold 
it  until  office  found ;  that  is.  "until  the  fact 
of  alienage  is  author! tativply  established  by 
a  public  officer  upon  an  inquest  at  the  in- 
stance of  the  government." 

And  in  Elinondorff  v.  Carmichael.  3  Litt. 
(Ky.)  474,  14  Am.  Dec.  88,  the  court  laid 
down  the  following  general  rule  as  being  the 
law  at  the  time  of  our  separation  from 
England:  First,  that  an  alien  nii?ht  take 
land  by  purchase,  and  would,  therefore,  be 
clothed  with  the  title;  but  that  he  would 
hold  it  for  the  use  of  the  government,  and 
might  be  devested  of  it  by  an  inquest  of 
office  found,  although  such  inquest  was  ab- 
solutely necessary  before  the  title  could  be 
taken  from  him;  secondly,  that  an  alien 
could  not  take  title  by  descent  as  he  could 
by  purchase,  and,  in  case  the  heir  was  an 
alien,  the  title  would  immediately  ve^it  in 
the  state  without  any  inquest. 

So,  in  Wilbur  v.  Tobey,  16  Pick.  177, 
Chief  Justice  Shaw  said  that  it  was  "no- 
where disputed  that  an  alien  can  take  real 
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been    conveyed    to   the   Louisville    Banlcing 
Coiii|)any  by  a  deed  from  the  Parkland  Im- 
provement Company,  dated  July   10,   1897. 
On  August  31,  1905,  the  Louisville  Banking 
Company,  by  deed,  conveyed  the  same  lot  to 
Grant  and  Wilson.    Later  Wilson,  by  deed, 
conveyed    his    undivided    one-half    interest 
therein  to  Grant,  who,  by  deed  of  April  20, 
1906,  conveyed  the  entire  lot  to  the  appel- 
ke.  King.    Pursuant  to  the  written  contract 
of  April  II,  1907,  appellee  offered  to  con- 
vey appellant  Gusta  McMicbael  the  lot  in 
question,  and  tendered  her  a  deed  therefor; 
but  she  refused  to  accept  the  deed  'or  oth- 
erwise  comply  with   the  contract   of   sale. 
Thereupon  appellee  brought  suit  against  her 
in  the  court  below  for  a  specific  performance 
of  the  contract.     She  resisted  its  perform- 


ance on  the  ground  that  appellee  did  not 
have  title  to  the  property  and  that  the  deed 
tendered  would  not  have  conveyed  her  the 
title,  because  it  had,  prior  to  the  convey- 
ance of  the  property  to  appellee,  been  vested 
by  escheat  in  the  Louisville  school  board. 
The  answer,  after  setting  forth  the  several 
deeds  under  which  appellee  claimed  title, 
averred  that  the  property,  while  owned  by 
the  Louisville  Banking  Company,  a  corpora- 
tion engaged  in  the  business  of  banking, 
was  not  proper  or  necessary  for  carrying 
on  the  legitimate  business  of  the  said  Louis- 
ville Banking  Company,  and,  they  having 
held  same  for  more  than  five  years,  it  be- 
came thereby  ipso  facto  escheated  under  the 
law,  and  the  title  vested  in  the  Louisville 
school  board.     After  the  filing  of  this  an- 


estate  by  deed  or  devise,  or  other  act  of 
purchase,  but  cannot  hold  against  the  com- 
monwealth; he  therefore  takes  a  defeasible 
estate,  good  against  all  except  the  common- 
wealth, and  good  against  them  until  they 
institute  proceedings,  and  obtain  a  judg- 
ment by  inquest  of  office.  But  an  alien  can- 
not take  by  act  of  law,  as  descent,  because 
the  law  will  be  deemed  to  do  nothing  in 
vain,  and  therefore  it  will  not  cast  the  de- 
scent upon  one  who  cannot  by  law  hold  the 
«Btote." 

And  in  Sands  y.  Lynham,  27  Oratt.  291, 
21  Am.  Rep.  348,  it  was  said  to  be  well  set- 
tled that  an  alien  may  take  lands  by  grant, 
but  he  cannot  hold  them  against  the  state, 
which  can  seize  them  to  its  own  use;  but, 
tmtil  they  are  so  seized,  the  alien  has  com- 
plete dominion  oyer  them,  and  his  title  can- 
not be  devested  except  upon  office  found. 

The  rule  that  an  alien  may  take  land 
by  deed  or  by  devise,  and  hold  the  same 
against  everyone  except  the  state,  and  that, 
in  order  to  devest  him  of  his  title,  an  action 
mtlst  be  brought  by  the  state  for  that  pur- 
pose, finds  support,  also,  in  the  following 
cases:  Craig  v.  Kadford,  3.  Wheat.  694,  4 
h.  ed.  467 ;  Taylor  v.  Benham,  5  How.  233, 
12  L.  ed.  130;  Cross  v.  DeValle,  1  Wall. 
6,  17  L.  ed.  515;  Osterman  v.  Baldwin,  6 
WaU.  116,  18  L.  ed.  730;  Manuel  v.  Wulff, 
162  U.  S.  605,  38  L.  ed.  532,  14  Sup.  Ct. 
Rep.  651 ;  Farmers'  Loan  k  T.  Co.  y.  Mo- 
Kinney,  6  McLean,  1,  Fed.  Cas.  No.  4,667; 
Billings  v.  Aspen  Min.  &  Smelting  Co.  3 
C.  C.  A.  69,  10  U.  S.  App.  322,  52  Fed.  250, 
Affirming  2  C.  C.  A.  252,  10  U.  S.  App.  1, 
61  Fed.  338;  Bogau  y.  Edinburgh  Amer- 
ican Land  Mortg.  Co.  11  C.  C.  A.  128,  27 
U.  S.  App.  346,  63  Fed.  192;  Jinkins  v. 
Noel,  3  Stew.  (Ala.)  80;  Smith  y.  Zaner,  4 
Ala.  09;  Ramires  ▼.  Kent,  2  Cal.  558;  De- 
Merle  y.  Mathews,  26  Cal.  456;  Wunderle 
y.  Wunderle,  144  111.  40,  19  L.R.A.  84,  33 
N.  E.  196;  Halstead  v.  Lake  County,  66 
Ind.  363;  Dudley  v.  Grayson,  6  T.  B.  Mon. 
260;  White  y.  White,  2  Met.  (Ky.)  185; 
M'Creery  y.  Allender,  4  Harr.  &  McH.  409; 
Bnchsoan  v.  Deshon,  1  Harr.  A,  G.  280; 
Cunningham  y.  Browning,  1  Bland,  Ch.  299; 
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Sbeaffe  v.  O'Neil,  1  Mass.  256;  Fox  v.  South- 
ack,  12  Mass.  143;  Scanlan  v.  Wright,  13 
Pick.  623,  25  Am.  Dec.  344;  Kershaw  y. 
Kelsey,  100  Mass.  561,  1  Am.  Rep.  142,  97 
Am.  Dec.  137 ;  Crane  v.  Reeder,  21  Mich. 
24,  4  Am.  Rep.  430;  Quigley  y.  Birdseye,  11 
Mont.  439,  28  Pac.  741;  Jackson  ex  dem. 
Smith  v.  Adams,  7  Wend.  367;  Bradstreet 
v.  Oneida  County,  13  Wend.  546;  People  y. 
Conklin,  2  Hill,  67;  Wndsworth  y.  Wads- 
worth,  12  N.  Y.  376;  Munro  v.  Merchant,  28 
N.  Y.  9;  Doe  ex  dem.  Blount  v.  Hornihlea, 
3  N.  C.  (2  Hayw.)  37;  University  v.  Miller, 
14  N.  C.  (3  Dev.  L.)  191;  Groves  y.  Gordon, 
Threadway,  Const.  lll;"Vaux  v.  Nesbit,  1 
M'Cord,  Eq.  381;  Williams  v.  Wilson,  Mart. 
&  Y.  248;  Baker  v.  Shy,  9  Heisk.  86;  Ellis 
V.  State,  3  Tex.  Civ.  App.  170,  21  S.  W. 
66,  24  S.  W.  660;  Lenehan  y.  Spaulding.  57 
Vt.  116;  Marshall  v.  Conrad,  6  Call  (Va.) 
364;  Hubbard  v.  Goodwin,  3  Leigh,  492; 
Oregon  Mortg.  Co.  v.  Carstens,  16  Wash. 
165,  35  L.RA..  841,  47  Pac.  421. 

Up<m  the  same  principle,  in  Maynard  v. 
Maynard,  36  Hun,  227,  it  was  held,  under  a 
statute  making  resident  aliens  competent  to 
succeed  to  property  upon  certain  conditions, 
that  an  alien  failing  to  perform  the  condi- 
tions could  hold  the  property  against  every- 
one but  the  state;  and  that  such  property 
would  escheat  to  the  state  for  the  failure 
to  comply  with  the  condition,  only  upon  an 
inquest  of  office. 

Another  rule  of  law,  owing  its  origin  to 
the  disabilities  of  aliens  as  to  holding  land, 
is  that  no  one  can  be  an  heir  to  an  alien; 
and  that,  consequently,  where  an  alien  dies 
intestate,  his  property  will  immediately  es- 
cheat to  the  state  without  the  intervention 
of  the  courts.  Such  was  the  conclusion 
reached  by  Chief  Justice  Shaw  in  Wilbur  y. 
Tobey,  16  Pick.  177.  To  quote  his  language : 
"Upon  the  decease  of  an  alien,  ...  as 
he  has  no  inheritable  blood,  he  can  have  nn 
legal  heirs,  and  no  one  can  hold  or  take  the 
estate  by  descent;  the  law  will  not  deem 
it  to  be  in  abeyance,  unless  in  case  of  abso- 
lute necessity,  and,  therefore,  the  fen  is 
(iepmed  to  vest  in  the  commonwealth,  pres- 
ently. The  commonwealth,  tlierefore,  upon 
tha  fact  of  the  seisin,  alienage,  and  death 
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swer,  the  appellee,  by  an  amended  petition, 
made  the  Louisville  school  board  a  party 
defendant  to  the  action.  The  Louisville 
school  board  and  the  commonwealth  of  Ken- 
tucky, for  the  use  of  the  school  board,  then 
filed  an  answer,  cross-petition,  and  counter- 
claim, relying  upon  the  same  facts  set  up 
in  the  answer  of  Mrs.  McMichael,  and  alleg- 
ing that,  by  rea.4on  thereof,  the  title  to  the 
property  in  controversy  had,  by  escheat,  be- 
come vested  in  the  Tx>uisville  school  board. 
Appellee  by  reply  denied  that  the  school 
board  had  acquired  title  to  the  property  by 
escheat  or  otherwise,  and  averred  that  each 
of  the  conveyances  referred  to  in  the  an- 
swers was  made  in  good  faith  and  for  a  val- 
uable consideration.  Appellants  McMichael, 
Louisville  school  board,  and  commonwealth, 
for  the  use  of  the  school  board,  filed  de- 
murrers to  the  reply,  which  were  overruled. 
Appellants  refused  to  plead  further.  There- 
upon the  circuit  court  entered  judgment  in 
accordance  with  the  prayer  of  the  petition, 
and  of  this  judgment  appellants  complain. 

It  is  apparent  from  the  record  that  the 
property  in  controversy  was  held  by  the 
Louisville  Banking  Company  more  than  five 
years,  and  admitted  by  appellants  that  at 
the  expiration  of  the  five  years  no  claim  was 
asserted  to  it,  on  the  ground  of  escheat,  by 
the  Louisville  school  board  or  the  common- 


wealth of  Kentucky.  Indeed,  it  is  conceded^ 
that  no  such  claim  was  made  until  the  be- 
ginning of  this  action,  instituted  nearly  two- 
years  after  the  Louisville  Banking  Company 
had  bona  flde  and  for  a  valuable  consider- 
ation sold  and  conveyed  the  property  to  an- 
admittedly  innocent  purchaser.  It  cannot 
be  doubted  that  the  holding  by  a  corpora- 
tion of  property  not  necessary  to  its  busi- 
ness, for  more  than  five  years,  is,  by  the 
Constitution,  made  a  ground  of  escheat.  But 
the  que«tion  as  to  when  and  under  what 
circumstances  the  escheat  shall  take  place, 
instead  of  being  declared  by  the  Constitu- 
tion, was  left  by  that  instrument  to  legis- 
lative discretion.  Const,  i  192,  provides: 
"Xo  corporation  shall  engage  in  business- 
other  than  that  expressly  authorized  by  its 
charter,  or  the  law  under  which  it  may 
have  been  or  hereafter  may  be  organized. 
Kor  shall  it  hold  any  real  estate,  except  such 
as  may  be  proper  and  necessary  for  carrying- 
on  its  legitimate  business,  for  a  longer  peri- 
od than  five  years,  under  penalty  of  es- 
cheat." The  power  impliedly  conferred  by 
this  section  of  the  Constitution  upon  the 
legislature,  of  determining  when  and  in 
what  manner  the  real  estate  of  a  corpora- 
tion not  proper  or  necessary  for  carrying  on 
its  legitimate  business  shall  escheat  to  the- 
commonwealth,  seeuis  to  have  been  exercised 


of  the  intestate  being  shown,  have  a  com- 
plete title,  without  inquest  of  office." 

And  in  Jackson  ex  dem.  Smith  v.  Adams, 
7  Wend.  367.  it  was  held  that,  where  an 
alien  dies  intestate,  holding  land,  the  same 
will  instantly,  and  of  necessity,  without  any 
inquest  of  office,  escheat  and  vest  in  the 
state,  because  .an  alien  is  incompetent  to 
transmit  by  hereditary  descent,  and  a  free- 
hold cannot  be  kept  in  abeyance. 

And  this  rule  that,  inasmuch  as  an  alien 
has  no  inheritable  blood,  he  cannot  trans- 
mit his  property  under  the  intestate  law  of 
the  state  in  which  he  resides,  but  that  the 
property  escheats  to  the  state  without  in- 
quest of  office,  was  laid  down  also  in  the 
following  cases  (all  of  which,  it  may  be 
said  in  passing,  support  the  rule  that  a  ju- 
dicial proceeding  is  necessary  to  effect  an 
escheat  of  property  of  an  alien  which  he  has 
taken  by  devise  or  by  deed) :  Fairfax  v. 
Hunter,  7  Cranch,  603,  3  L.  ed.  463;  Eth- 
eridge  v.  Doe,  18  Ala.  5G5;  Donaldson  v. 
State  (Ind.)  67  N.  E.  1029;  Stevenson  v. 
Dunlap.  7  T.  B.  lion.  134;  Fry  v.  Smith,  2 
Dana,  38;  Slater  v.  Nason.  15  Pick.  345; 
Farrar  v.  Dean,  24  Mo.  16;  Den  ex  dem. 
Colgan  V.  McKeon,  24  N.  J.  L.  666 ;  Mooers 
v.  White,  6  Johns.  Ch.  360;  T^irreau  v. 
Davignon,  1  Sheldon,  128;  Rubeck  v.  Gard- 
ner, 7  WatU,  455;  Haigh  v.  Haigh,  9  R,  I. 
26;  Sands  v.  Lynham,  supra;  Abrams  v. 
State,  45  Wash.  327,  9  L.R.A.(N.S.)  186, 
88  Pac.  327. 

The  question  as  to  the  necessity  of  judi- 
cial proceedings  to  effect  an  escheat  of  prop-  , 
15  L.R.A.(N.S.) 


erty  has  frequently  arisen,  also,  where  a 
person  dies  without  known  heirs.  There  i» 
a  difference  of  opinion  in  the  books  as  to 
whether,  in  such  an  event,  the  title  will 
vest  at  once  in  the  state  without  office  found, 
though  the  weight  of  authority  sustains  the 
proposition  that  no  such  proceedings  are 
necessary  to  effect  an  escheat  where  the 
owner  dies  intestate,  without  leaving  any 
inheritable  blood.  This  is  the  rule  laid 
down  in  4  Kent,  Com.  424,  and  in  the  fol- 
lowing cases:  Cunningham  v.  Browning,  1 
Bland,  Ch.  299;  State  ex  rel.  Roberts  v. 
Reeder,  6  Neb.  203;  O'Hanlin  v.  Den.  20 
N.  J.  L.  31;  Den  ex  dem.  Van  Kleek  v. 
O'Hanlon,  21  N.  J.  L.  682;  McCaughal  v. 
Ryan,  27  Barb.  376.;  Ettenheimer  v.  Heffer- 
nan,  66  Barb.  374;  Doe  ex  dem.  Blount  Y. 
Horniblea,  3  N.  C,  (2  Hayw,)  37;  Hinkle 
v.  Shaddcn,  2  Swan,  48 :  Puckett  v.  State.  1 
Sneed,  365;  State  v.  Coldberg,  113  Tenn. 
298,  86  S.  W.  717;  Ellis  v.  Stete.  3  Tex. 
Civ.  App.  170,  21  S.  W.  66,  24  S.  W.  660; 
Sands  v.  Lynham,  27  Gratt.  291,  21  Am. 
Rep.  348. 

On  the  other  hand,  there  are  few  cases 
which  have  aimed  at  the  opposite  conclu- 
sion. Thus,  in  Wallahan  v.  Ingersoll,  117 
111.  123,  7  N.  E.  519,  it  was  hold  that,  while 
the  title  to  such  land  devolved  by  operation 
of  law  upon  the  state,  the  state  could  not 
make  its  title  available  without  first  estab- 
lishing it  by  a  judicial  proceeding  instituted 
in  the  proper  court  for  the  purpose  of  prov- 
ing and  establishing  by  judicial  determina- 
tion the  title  in  the  state,  which  proceeding. 
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by  that  body  in  the  enactment  of  i  2971, 
Ky.  SUt.  1903,  which  declares:  "So  much 
real,  personal,  or  mixed  property  in  the  city 
which,  Ironi  alienage,  defect  of  heirs,  fail- 
ure of  kindred,  or  other  causes,  shall  es- 
cheat to  the  commonwealth  of  Kentucky, 
shall  vest  in  the  board  for  the  use  and  bene- 
fit of  the  schools.  Said  board  may,  in  the 
name  of  the  commonwealth,  for  the  use  and 
benefit  of  the  public  schools  of  the  city,  by 
its  president  or  other  officer  to  be  designated 
by  it,  enter  upon  and  take  possession  of  said 
property,  or  sue  for  and  recover  the  same 
by  an  action  at  law  or  in  equity,  and  with- 
out office  found.  The  board  may  sell  and 
convey  any  such  property  by  warranty  deed 
or  otherwise." 

To  properly  construe  and  arrive  at  the 
meaning  of  the  provisions  of  the  Constitu- 
tion and  statute  above  quoted,  it  will  be 
necessary  to  ascertain  what  evil  they  were 
intended  to  remedy;  for  all  organic  and  stat- 
utory laws  should  be  so  interpreted  as  to 
subserve  the  purpose  for  which  they  were 
enacted.  We  will  not  impute  to  the  makers 
of  the  Constitution,  or  to  the  legislature, 
the  degrading  motive  of  intending  by  the 
provisions  in  question  to  enrich  the  state 
at  the  expense  of  its  citizens;  nor  will  we 
assume  that  it  was  merely  their  purpose  to 
punish     offending    corporations.     The  true 


purpose  of  these  constitutional  and  stat- 
utory provisiotiii  was  correctly  announced  by 
this  court  in  the  case  of  Com.  use  of  Louis- 
ville School  Board  v.  Chicago,  St.  L.  &  N. 
O.  R.  Co.  30  Ky.  L.  Rep.  673,  99  S.  W. 
S90,  in  the  opinion  of  which  it  is  said: 
"In  the  exercise  of  the  police  power  of  the 
state,  it  is  declared  by  the  section  [2971]  to- 
be  inimical  to  the  public  good  that  corpora- 
tions, which  may  live  always,  and  may  grow 
ever  so  powerful,  should  be  at  liberty  to 
hold  any  quantity  of  land,  or  engage  promis- 
cuously in  business  in  this  state.  It  was 
deemed  safe  and  wise  that  they  should  be 
restricted,  in  the  first  place,  to  that  business 
for  which  they  were  created,  and,  in  the  next 
place,  that  they  should  not  be  allowed  to. 
hold  more  land  than  was  proper  and  need- 
ful in  their  legitimate  business.  Perpetual 
estates  in  land  are  deemed  in  this  state  to 
be  impolitic,  and  are  strictly  prohibited.  If, 
however,  corporations  might  hold  any  quan- 
tity of  land  for  any  length  of  time,  this  im- 
portant principle  which  regulates  the  hold- 
ing of  title  to  real  estate  in  this  state  would 
be  set  at  naught.  Inattention  to  this  re- 
striction as  to  corporations  would  open  up. 
the  widest  door  to  a  danger  which  has  al- 
ready begun  to  create  real  apprehension  in 
some  minds,  and  which  is  undoubtedly  an 


the  court  said,  "is  in  the  nature  of  an  in- 
quest of  office,  and  the  record  of  it  is  the 
only  coonpetent  evidence  by  which  a  title. by 
escheat  can  be  established."  And  thin  de- 
cision Twas  opposed  in  Wunderle  v.  Wun- 
derle,  144  111.  40,  19  L.R.A.  84,  33  N.  E. 
195. 

And  in  Wilbur  v.  Tobey,  supra.  Chief  Jus- 
tice Shaw  used  the  following  language: 
"Where  a  subject  dies  intestate,  as  the  es- 
tate descends  to  collateral  kindred  indefi- 
nitely, the  presumption  of  law  is  that  he 
had  heirs ;  and  this  presumption  will  be  good 
against  the  commonwealth  until  they  insti- 
tute the  regular  proceedings  by  inquest  of 
office,  by  which  the  fact  whether  the  intes- 
tate did  or  did  not  die  without  heirs  can  be 
aHcertained ;  and,  if  this  fact  is  established 
in  favor  of  the  commonwealth,  it  rebuts  the 
contrary  presumption,  and  the  common- 
wealth, by  force  of  the  judgment,  and  of  the 
statute  before  cited,  become  seised  in  law 
and  in  fact.  In  such  case,  therefore,  the 
court  arc  of  opinion,  that  an  inquest  of  office 
is  necpssary,  and  that  the  commonwealth 
cannot  be  deemed  to  be  seised,  without  such 
inquest." 

Such  was  also  held  to  be  the  rule  under 
California  statutes,  in  Re  Miner,  143  Cal. 
194,  76  Pac.  968.  and  under  Pennsylvania 
statutes,  in  Crawford  v.  Com.  1  Watts,  480. 

In  Re  Malone,  21  S.  C.  435,  it  was  held 
that,  while  the  title  would  vest  immediately 
in  the  state  upon  the  death  of  an  intestate 
leaving  no  heirs,  yet  the  state  would  not 
undertake  to  dispose  of  the  property  until 
IB  L.R.A.(N.8.) 


after  it  had  been  ascertained,  in  the  mode 
prescribed  by  law,  that  the  property  had  in 
fact  escheated ;  and  that  it  would  not  regrant. 
the  land  as  vacant  land.  In  short,  though 
the  state  or  its  grantee  became  invested  with 
the  title,  the  enforcement  and  enjoyment  of 
the  fruits  of  such  rights  were  to  be  post- 
poned until  the  property  had  been  declared 
escheated  in  the  manner  prescribed  by  law. 

In  Reid  v.  State,  74  Ind.  252.  and  in  Mont- 
gomery v.  Dorion,  7  N.  H.  475,  both  of  which 
support  the  general  rules  of  law  as  to  es- 
cheats, there  are  dicta  that,  where  one  own- 
ing land  dies  intestate,  without  known  heirs, 
but  leaving  the  property  in  possession  of  one 
who  claims  as  heir,  the  state  must  take  ju- 
dicial proceedings  to  have  the  land  declared 
escheated.*  And,  indeed,  such  a  rule  seems 
to  be  only  just  and  reasonable. 

A  rather  anomalous  decision  was  reached 
in  People  ex  rel.  Atty.  Gen.  v.  Folsom,  6 
Cal.  373,  in  which  it  was  held  that,  where  a 
citizen  of  Mexico  died  intestate,  after  the 
conquest  of  California  by  the  United  States, 
and  before  the  signing  of  the  treaty  by  which 
California  was  ceded  to  the  United  States, 
his  mother,  who  was  neither  a  citizen  of 
Mexico,  nor  of  the  United  States,  became  en- 
titled to  the  possession  of  the  land  which  he 
owned  in  California,  until  office  found,  upon 
principles  of  natural  justice.  It  would  seem, 
however,  to  be  impossible  to  reconcile  this 
decision  with  the  authorities  just  reviewed.. 
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actual  danger,  whether  or  not  there  may 
now  exist  grounds  for  its  apprehension." 

Accepting  the  above  conclusion  as  declara- 
tory of  the  meaning  of  the  constitutional 
and  statutory  provisions  under  considera- 
tion, the  further  conclusion  is  inevitable 
that  it  is  the  duly  of  the  state  to  oompel 
the  corporation,  after  five  years'  holding 
thereof,  to  relinquish  title  to  lands  not  nec- 
essary to  its  legitimate  business,  and  thereby 
prevent  the  retention  by  it  of  a  "perpetual 
«state"  in  such  lands.  Such  being  the  ob- 
ject of  the  law,  can  it  fairly  be  contended 
that  a  bona  fide  sale  by  a  corporation  of 
useless  property,  even  after  the  five-year 
period — the  state  having  in  the  meantime 
withheld  escheat  proceedings — does  not  ac- 
cord with  and  carry  out  the  policy  of  the 
law?  In  the  event  of  such  conveyance  of 
the  property,  what  ground  of  complaint  can 
the  state  have,  and  what  further  interest 
has  it  to  subserve?  Obviously  these  ques- 
tions must  be  answered  in  the  negative,  un- 
less the  state  has  the  right  to  enforce  the 
«scheat  for  the  sole  purpose  of  enriching  it- 
self or  inflicting  punishment  upon  the  cor- 
poration,— an  assumption  which  we  have 
said  should  not  be  indulged.  As  well  ar- 
gued by  counsel,  forfeiture  to  the  state  of  a 
fee  in  real  estate  is  not  permitted  by  the 
Constitution  by  way  of  punishment,  even 
for  treason,  the  greatest  of  crimes.  Const. 
{  20.  Neither  by  the  Constitution  nor  the 
statute,  is  it  declared  that  the  corporation 
4hall  be  devested  of,  or  the  state  vested  with, 
the  title  to  such  useless  lands  immediately 
upon  the  expiration  of  the  five-year  period; 
nor  does  either  contain  any  prohibition 
against  a  sale  or  conveyance  by  the  corpora- 
tion after  that  date.  The  absence,  however, 
of  such  a  restriction  is  not  inconsistent  with 
the  right  of  the  state  to  claim  an  escheat  of 
the  property  at  the  end  of  the  five  years.  It 
may,  upon  the  expiration  of  that  period,  im- 
mediately take  steps  to  enforce  its  right 
to  the  property,  and  thereby  defeat  any  sub- 
sequent attempt  at  a  sale  and  conveyance  of 
it  by  the  corporation.  But,  if  it  fail  to  en- 
ter escheat  proceedings  before  there  had  been 
a  bona  fide  sale  and  conveyance  of  the  prop- 
erty by  the  corporation  for  a  valuable  con- 
sideration, the  purchaser  by  such  sale  and 
conveyance  will  take  an  indefeasible  title, 
free  from  any  subsequent  proceedings  on  the 
part  of  the  state  to  establish  an  escheat. 

The  constitutional  and  statutory  declara- 
tion that  corporate  property  held  in  contra- 
vention of  law  shall  escheat  to  the  common- 
wealth and  vest  in  the  school  board  does  not 
of  itself  authorize  the  conclusion  that  the 
title  to  the  property  will  not  remain  in  the 
corporation  until  proceedings  for  escheat 
shall  have  been  instituted  and  the  escheat 
duly  adjudged.  While  the  statute  provides 
as  L.R.A.(N.S.) 


that  the  school  board  may,  in  the  name  of 
the  commonwealth  for  the  use  and  benefit  of 
the  public  schools  of  the  city,  by  its  presi- 
dent or  other  officer  to  be  designated  by  it, 
enter  upon  and  take  possession  of  "so  much 
real,  personal,  or  mixed  property  in  the  city, 
which  from  alienage,  defect  of  heirs,  failure 
of  kindred,  or  other  causes  [the  latter  term 
embracing  useless  lands  held  by  a  corpora- 
tion more  than  five  years],  shall  escheat  to 
the    commonwealth,"    it    does    not   thereby 
mean  that  such  possession  can  forcibly  be 
taken  as  against  a  bona  fide  claimant  of  the 
property  in  possession,  resisting  the  right  of 
the  school  board  thereto,  or  that  the  school 
board's  or  its  representative's  mere  belief 
that  the  property  has  escheated  would  en- 
title it  to  take  possession,  even  if  the  prop- 
erty were  vacant.     We  would  say  that  in 
every    instance    of    claim  by  the  common- 
wealth or  school  board  to  property  by  es- 
cheat, if  such  claim  is  denied  by  another 
claimant  actually  or  oonstructively  in  pos- 
session thereof,  whether  such  adverse  claim- 
ant be  the  corporation  sought  to  be  ousted 
or  a  vendee  of  the  property,  an  action  must 
be  brought  by  the  school  board,  or  by  the 
commonwealth   for   the   use   of  the   public 
schools,  to  establish  the  escheat.     By  thus 
proceeding,  a  judicial  determination  of  the 
rights  of  the  parties  may  be  secured  and  the 
requirements  both  of  the  Constitution  and 
statute  satisfied. 

The  "inquest  of  office  found"  is  abolished 
by  the  statute  ({  2971),  as  many  ancient 
common-law  writs,  such  as  the  writ  of  in- 
junction, scire  facias,  and  quo  warranto,  have 
been  similarly  abolished;  but,  in  lieu  there- 
of, other  modes  of  procedure  more  simple 
and  effective  have  been  provided.  Civil 
Code  Prac.  IS  271,  480.  The  statute,  supra, 
makes  such  provision;  an  action  being  sub- 
stituted for  the  inquest  of  office.  So,  while 
the  statute  declares  that  such  property  as 
is  therein  described  shall  escheat  to  the  com- 
monwealth "without  office  found,"  this  does 
not  obviate  the  necessity  for  having  deter- 
mined the  question  of  whether  the  grounds 
or  conditions  which  authorize  an  escheat  of 
the  property  involved  in  fact  exist,  which 
must  be  done  "by  an  action  at  law  or  in 
equity."  The  burden  of  showing  the  exist- 
ence of  these  grounds  is  upon  the  common- 
wealth,— ^not  upon  the  claimant  in  posses- 
sion. A  corporation  may  lawfully  acquire 
any  quantity  of  real  estate.  What  is  neces- 
sary to  its  business  it  may  hold  indefinitely. 
What  is  useless  for  its  business  it  may  not 
hold  longer  than  five  years.  Therefore  such 
facts,  as  whether  the  property  was  necessary 
for  the  use  of  the  corporation  when  acquired, 
or  whether  it  became  so  after  its  purchase 
and  was  used  in  its  business  at  any  time 
within  the  five  years  immediately  preceding 
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the  institution  of  the  action,  are  matters 
for  judicial  inquiry  and  decision.  The  same 
character  of  inquiry  or  trial  would  also  be 
necessary  if  the  question  were  whether  the 
property  claimed  by  the  commonwealth 
should  escheat  on  the  ground  of  alienage, 
defect  of  heirs,  or  lailure  of  kindred.  Wheth- 
er in  any  given  case  a  particular  property 
has  escheated  depends  upon  the  establish- 
ment of  the  necessary  facts  and  the  ascer- 
tainment and  application  thereto  of  certain 
legal  principles.  It  is  apparent,  therefore, 
that  the  questions  to  be  determined  are  such 
•s  will  be  found  capable  of  adjudication  only 
by  a  court.  Obviously,  a  corporation  or  per- 
son in  possession  of  real  estate  is  under  no 
legal  obligation  to  surrender  it  upon  the 
mere  declaration  of  the  school  board  that  it 
has  escheated  and  vested  in  it.  This  is  of 
itself  sufficient  to  show  a  necessity  for  judi- 
cial action  of  some  kind.  It  could  not  have 
been  contemplated  by  the  legislature  that 
the  commonwealth  or  the  school  board 
should  decide  whether  in  any  given  case  the 
property  has  escheated  to  the  commonwealth. 
The  concession  of  such  right  would  make  the 
commonwealth  or  school  board  judge  in  its 
own  case,  which  could  not  be  allowed. 

In  this  connection,  it  should  not  be  over- 
looked that  the  construction  of  {  2971,  Ky. 
Stat.  1903,  demanded  by  appellants,  would 
«ause  it  to  conflict  with  those  regulating 
the  recording  of  conveyances  in  this  state. 
Under  our  system  of  land  conveyancing,  the 
validity  of  titles  is  determined  from  the 
public  records.  A  would-be  purchaser  of 
real  estate  from  a  corporation  might  be  pre- 
sumed to  know  that  it  could  not  bold  the 
same,  if  unnecessary  to  its  business,  longer 
than  five  years;  for  such  is  the  law.  He 
might  ascertain  from  the  public  records  how 
long  the  property  had  been  held  by  the  cor- 
poration, but  could  not  from  it  discover 
whether  it  had  or  had  not  been  of  use  to  the 
eorporation  in  its  business  within  the  five 
years  preceding,  because  this  fact  would  not 
be  shown  and  is  not  required  to  be  shown  by 
the  records.  In  other  words,  the  question 
whether  the  property  is  useful  or  useless  in 
the  corporate  business  is  one  dehors  the 
record.  As  argued  by  counsel,  even  in  pro- 
ceedings for  escheat  against  the  corporation, 
that  question  must  be  settled  judicially  be- 
fore the  state  can  be  adjudged  to  have  ac- 
4)uired  title.  A.  fortiori  it  is  true  that  a 
purchaser  of  land  is  not  bound  to  determine 
the  question  for  himself,  or  to  take  the  prop- 
erty vpon  the  peril  of  escheat.  If  this  were 
not  so.  It  would  be  unsafe  for  one  to  pur- 
chase of  a  corporation  any  land  held  by  it 
more  than  five  years.  Even  if  a  propo.sing 
purchaser  should  satisfy  himself  that  the 
property  had  been  continuously  used  by  the 
corporation  and  w«»  necessary  to  ite  busi 
16  L.R.A.(N.S.) 
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nesa,  it  would  nevertheless  be  unsafe  for 
him  to  accept  a  deed,  because  he  might  be- 
come involved  in  subsequent  litigation  in- 
stituted by  the  commonwealth  or  school 
board  upon  a  claim  that  the  property  had 
not  been  used  by  the  corporation  during  the 
five  years  preceding  his  purchase,  in  which 
case  judgment  of  escheat  and  consequent  loss 
to  him  of  the  property  might  result,  if  it 
should  turn  out  that  he  had  been  deceived 
respecting  the  corporate  use  of  the  prop- 
erty, or  that  he  had,  before  the  institution 
of  the  proceeding  against  him  by  the  state, 
lost  the  evidence  showing  such  use.  The 
records  would  no  longer  be  a  guide  in  such 
transactions.  Our  conclusion  is  that  the 
holding  of  useless  real  estate  by  a  corpora- 
tion for  more  than  five  years,  while  a  cause 
or  ground  of  escheat,  does  not  ipso  facto 
effect  an  escheat;  in  other  words,  that  the 
title  to  the  property,  notwithstanding  the 
existence  of  the  grounds  of  escheat,  remains 
in  the  corporation  until  an  action  for  es- 
cheat shall  have  been  instituted;  and  if, 
before  this  is  done,  the  corporation  bona 
fide  sell  and  convey  the  property  to  a  third 
person,  the  latter  would  be  vested  with  an 
indefeasible  title  to  the  land. 

The  question  before  us  has  not  heretofore 
been  presented  to  this  court  for  adjudica- 
tion; but  ample  authority  may  neverthe- 
less be  found,  both  in  the  text-books  and  de- 
cisions of  courts  of  last  resort  in  other 
states,  to  support  the  conclusion  expressed 
above.  The  general  rule  is  that,  although 
a  corporation  may  be  disabled  or  forbidden 
by  the  organic  or  statute  law  of  a  state  from 
holding  land  except  for  particular  purposes, 
or  from  holding  land  beyond  a  prescribed 
limit  or  quantity,  yet,  if  it  does  hold  land  in 
the  face  of  such  disabilities  or  prohibitions, 
its  title  will  be  good  except  as  against  the 
state  alone;  and  that  it  will  be  deemed  to 
have  a  good  title  until  its  title  is  invali- 
dated in  a  direct  proceeding  instituted  by 
the  state  for  that  purpose;  and  this  rule 
prevents  the  title  of  the  corporation  from 
being  assailed  by  its  grantor  or  grantee.  10 
Cyc.  Law  &  Proc.  pp.  1133,  1134;  Miller  v. 
Flemingsburg  &  F.  S.  Tump.  Co.  109  Ky. 
475,  59  S.  W.  512;  Farrington  v.  Putnam,  90 
Me.  405,  38  L.R.A.  339,  37  Atl.  652;  Hagers- 
town  Mfg.  Min.  &  Land  Improv.  Co.  v. 
Keedy,  91  Md.  430,  46  Atl.  966;  Ragan  v. 
McElroy,  98  Mo.  349,  11  S.  W.  735;  Watts 
V.  Gnatt,  42  Neb.  869,  61  N.  W.  104;  De 
Camp  V.  Dobbins,  29  N.  J.  Eq.  36;  Farm- 
ers' Loan  &  T.  Co.  v.  Curtis,  7  N.  Y.  466; 
Mallett  V.  Simpson,  94  N.  C.  37,  55  Am. 
Rep.  605;  Barrow  v.  Nashville  &  C.  Tump. 
Co.  9  Humph.  304:  Russell  v.  Texas  &  P. 
R.  Co.  68  Tex.  646,  5  S.  W.  686.  In  discuss- 
ing the  foregoing  rule,  Mr.  Thompson,  in 
his  excellent  work  on  Corporations,  says: 
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"The  mle  also  operates  in  such  a  way  that, 
although  the  state  might,  in  a  direct  pro- 
ceeding for  that  purpose,  have  overthrown 
the  title  of  the  corporation  and  escheated  the 
property  to  its  own  use,  yet,  not  haTing  done 
so,  the  corporation  may  in  the  meantime 
convey  an  indefeasible  title  to  another  of 
whatever  estate  in  the  lands  had  been  con- 
veyed to  or  acquired  by  it."  6  Thomp.  Corp. 
{  5707;  10  Cyc.  Law  ft  Pioe.  p.  1 135.  In 
respect  to  the  same  doctrine  we  find  in  10 
Cyc.  Law  ft  Proc.  p.  1138,  this  further  state- 
ment: "As  the  jus  ditponetidi  is  an  incident 
of  the  ownership,  whenever  a  corporation  has 
the  power  to  own  land  it  has  the  power  to 
dispose  of  it  in  like  manner  as  a  natural 
person  might  do.  The  law  goes  further.  Al- 
though, as  against  the  state,  the  corporation 
may  not  have  the  power  to  hold  land  to 
which  it  has  acquired  a  fee-simple  title;  and 
although  it  may  hold  it  subject  to  the  con- 
stant risk  of  intervention  by  the  state, — 
yet,  until  the  state  intervenes  to  escheat 
it,  the  corporation  may  transfer  it  to  an- 
other and  pass  a  good  title  to  him.  It  may 
grant  to  another  corporation  the  right  to 
use  such  land  for  any  purpose  within  the 
powers  of  the  grantee,  although  such  pur- 
pose was  not  within  the  powers  of  the 
grantor.  Although  a  corporation  may  not 
have  the  power  to  hold  particular  land,  for 
the  reason  that  it  is  not  required  for  the 
purposes  of  the  corporation,  yet  it  may  sell 
such  land  and  pass  a  good  title  to  the  pur- 
chaser." 

The  rule  as  here  stated  was  approved  and 
applied  by  the  Virginia  court  of  appeals  in 
Fayette  Land  Co.  t.  Louisville  ft  N.  R.  Co. 
03  Va.  274,  24  S.  E.  1016,  a  case  in  which 
the  Fayette  Land  Company,  purchaser  of 
lands  from  the  liouisville  ft  Nashville  Rail- 
road Company,  refused  to  pay  for  them  and 
sought  to  avoid  the  sale  upon  the  ground 
that,  as  the  railroad  company  had  no  power 
to  acquire  the  lands,  it  was  without  power, 
to  convey  title  to  same.  The  court  held, 
however,  that  the  deed  under  which  the  rail- 
road company  acquired  the  lands  was  not 
void,  and  that,  as  no  steps  had  been  taken 
by  the  state  of  Virginia  to  revoke  its  title 
to  the  lands,  its  deed  to  the  Fayette  Land 
Company  vested  in  it  a  good  title.  In  dis- 
cussing this  feature  of  the  case,  the  court 
said:  "In  Fritts  v.  Calmer,  182  U.  8.  282, 
33  L.  ed.  317,  10  Sup.  Ct.  Rep.  03,  it  is  said 
by  Mr.  Justice  Harlan  that,  'where  a  cor- 
poration is  incompetent  by  its  charter  to 
take  a  title  to  real  estate,  a  conveyance  to 
it  is  not  void,  but  only  voidable,  and  the 
sovereign  alone  can  object.  It  is  valid  until 
assailed  in  a  direct  proceeding  instituted 
for  that  purpose.'  The  text  writers  are  to 
the  same  effect.  In  1  Beach,  Priv.  Corp.  f 
378,  it  is  said:  'Ko  party  except  the  state 
15  L.ItA.(N.8.) 


can  object  that  a  corporation  is  holding  real 
estate  in  excess  of  its  rights.  Accordingly, 
under  an  act  which  forbids  a  foreign  corpo- 
ration to  "acquire  and  hold"  real  estate,  a 
deed  of  conveyance  of  land  to  such  corpora- 
tion is  not  void.  It  passes  the  title,  and  the 
corporation  may  hold  the  land  subject  to 
the  commonwealth's  right  of  escheat.  The 
commonwealth  alone  can  object  to  the  legal 
capacity  of  a  corporation  to  hold  real  estate. 
There  must  be  a  direct  proceeding  by  the 
state  for  the  purpose  of  vacating  the  deed.'  " 
The  case  of  Abrams  v.  State,  46  Wash. 
327,  0  L.R.A.(N.8.)  186,  88  Pac.  327,  de- 
cided by  the  supreme  court  of  that  state, 
seems  to  be  strongly  in  point.  The  action 
was  brought  by  Abrams  to  recover  and  quiet 
his  title  to  a  valuable  piece  of  real  estate 
in  the  city  of  Seattle,  which  he  had  twenty 
years  before  sold  and  conveyed  to  one  Lou 
Graham,  who  at  once  to<^  possession  of  the 
property  and  erected  valuable  improvements 
upon  and  occupied  it  as  a  place  of  residence 
until  her  death,  which  occurred  a  short  time 
before  the  institution  of  the  action.  Having 
died  intestate,  R.  V.  Ankeny  was  appointed 
and  qualified  as  her  administrator,  and  he 
took  possession  of  and  leased  the  premises. 
The  plaintiff,  Abrams,  was  never  in  posses- 
sion of  the  property  after  his  sale  of  it,  and 
made  no  claim  to  it  prior  to  the  commence- 
ment of  the  action.  Lou  Graham,  during 
her  residence  in  the  United  States  and  at 
her  death,  was  an  alien,  being  a  subject  of 
the  German  Empire.  A  brother  and  two 
sisters  of  the  intestate,  all  aliens,  residents 
and  subjects  of  the  German  Empire,  by  an- 
swer set  up  claim  to  tiie  property  as  her 
only  heirs  at  law.  Abrams  claimed  title  to 
it  on  the  ground  that,  as  Lou  Graham  was 
an  alien,  his  deed  to  her  conveying  the  prop- 
erty waa  void  and  passed  no  title.  The 
state  of  Washington  and  county  of  King 
each  filed  an  answer,  claiming  that  the  prop- 
erty, upon  the  death  of  Lou  Graham,  by  op- 
eration of  law  escheated  to  the  state  for  the 
benefit  of  the  school  fund.  It  is  stated  in 
the  opinion  that  the  Constitution  of  Wash- 
ington does  not  permit  an  alien  to  acquire 
or  hold  real  estate  by  purchase  or  deed,  but 
provides  that  an  alien  may  acquire  title  to 
real  estate  (1)  by  inheritance;  (2)  under 
mortgage  or  in  good  faith  in  the  ordinary 
course  of  justice  in  the  collection  of  debts; 
(3)  in  lands  containing  valuable  deposits 
of  minerals,  etc.;  (4)  in  land  necessary  for 
mills  and  machinery  to  be  used  in  the  de- 
velopment of  such  mineral  lands  and  in  the 
manufacture  of  products  therefrom.  Upon 
the  state  of  case  thus  presented,  the  su- 
preme court  rejected  the  claims  of  Abrams, 
and  also  those  of  the  state  of  Washington 
and  county  of  King  to  the  real  estate  in  con- 
troversy, holding  that  the  title  passed  by 
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inheritance  to  tlie  lieirs  at  law  of  the  intes- 
tate. The  conclusions  resulting  from  the 
logical  reasoning  of  the  court  and  numer- 
ous authorities,  set  forth  in  the  opinion,  are 
tersely  expressed  in  the  last  paragraph 
thereof  as  follows:  "Our  conclusions  are 
(1)  that  the  deed  from  the  appellant, 
Abrams,  devested  him  of  title  to  the  prop- 
erty; (2)  that  at  all  times  prior  to  aliena- 
tion of  the  property  by  Lou  Oraham,  or 
prior  to  her  death,  the  state  was  entitled, 
by  proceedings  in  the  nature  of  office  found, 
to  have  declared  a  forfeiture  or  escheat;  (3) 
that  the  state,  having  failed  to  declare  such 
forfeiture  or  escheat  prior  to  her  death, 
lost  its  right  so  to  do;  (4)  that  upon  her 
death  the  real  estate  descended  to  her  alien 
heirs.  In  view  of  these  conclusions,  the 
judgment  of  the  honorable  superior  court 
was  right,  and  it  is  accordingly  affirmed." 
The  case  supra  is  supported  by  two  others 
decided  by  the  same  court,  viz.,  Oregon 
Mortg.  Ck>.  v.  Carstens,  IS  Wash.  165,  35 
L.R.A.  841,  47  Pac.  421,  and  SUte  ex  rel. 
Atkinson  v.  World  Real  Estate  Commer- 
cial Co.  (Wash.)  89  Pac.  471.  In  the  latter 
case,  which  arose  after  Abrams  v.  State  was 
decided,  it  was  held  that,  though,  under  the 
provisions  of  the  Washington  Constitution, 
the  state  could  have  caused  an  escheat  of 
the  land  of  an  alien  while  he  held  the  title 
thereto,  yet  his  conveyance  by  deed  to  a  per- 
son capable  of  taking  title,  for  a  valuable 
consideration,  defeated  the  right  of  the  state 
to  declare  an  escheat. 

So,  whether  a  demand  of  an  escheat  of 
property  by  the  state  be  based  upon  the 
ground  of  alienage,  defect  of  heirs,  failure 
of  kindred,  or  that  it  is  held  by  a  corpora- 
tion in  contravention  of  law,  the  same  neces- 
sity exists  for  its  obtaining  in  some  form 
a  judgment  declaring  the  escheat,  in  order 
that  the  state  or  school  board  may  right- 
fully take  possession  of  it;  and  this,  we 
think,  -would  be  true,  even  if  the  property 
were  apparently  vacant.  If  the  language  of 
I  2971,  Ky.  Stat.  1903,  authorizes  the  con- 
struction that  the  holding  by  a  corporation 
of  real  estate  not  proper  or  necessary  for 
carrying  on  its  legitimate  business  for  a 
longer  period  than  five  years  shall  ipto  facto 
vest  the  title  thereto  in  the  school  board  im- 
mediately upon  the  expiration  of  the  five 
years  and  without  any  proceeding  to  ac- 
complish that  end,  it  would  asmount  to  the 
infliction  of  »  penalty  without  trial  or  con- 
viction. If  such  were  the  meaning  of-  the 
statute,  it  would  be  the  duty  of  this  court 
to  declare  that  part  of  it  unconstitutional. 
The  power  to  provide  forfeitures  and  pen- 
alties for  cause  rests  in  legislative  discre- 
tion. The  power,  however,  to  inflict  pen- 
alties, is  not  incident  to  the  legislative  will, 
but  belongs  to  the  judicial  department  of 
15  L.R.A.(N.S.) 


the  state  government;  and  even  that  depart- 
ment may  not  inflict  them  without  first  af- 
fording to  the  persons  against  whom  they 
are  sought  to  be  enforced  an  opportunity  to 
be  heard  in  their  own  defense.  One  cannot 
be  deprived  of  his  property  without  due 
process  of  law. 

The  question  under  consideration  was  be- 
fore this  court  in  the  case  of  Marshall  v. 
McDaniel,  12  Bush.  378.  The  validity  of  a 
statute  which  provided  for  the  forfeiture  to 
the  state  of  the  title  to  certain  lands  for 
failure  of  the  owner  to  list  them  for  tax- 
ation was  involved;  the  statute  expressly 
providing  for  such  forfeiture'  "without 
an  inquest  of  office  found."  While  rec- 
ognizing in  the  opinion  the  power  of  the 
legislature  to  provide  for  the  assessment  of 
lands  for  taxation  and  for  the  collection  of 
taxes  in  the  most  summary  manner  by  pre- 
scribing penalties  against  the  taxpayers, 
even  to  the  extent  of  reaching  to  the  forfei- 
ture of  the  estate,  for  neglect  of  the  duty 
to  list  and  pay  taxes  on  his  property,  the 
court  said:  "But,  when  such  laws  are  en- 
acted, the  forfeitures  prescribed  must  be 
regarded  as  penalties,  and  they  cannot  be  in- 
flicted until  inquiry  has  first  been  made  and 
the  commission  of  the  offense  ascertained  by 
'due  course  of  law.'  Self-enforcing  penal  stat- 
utes are  repugnant  to  the  plainest  principles 
of  justice,  and  are  utterly  inconsistent  with 
the  fundamental  maxims'  of  a  government 
in  which  the  judicial  power  is  vested  in  a 
department  separate  from  and  independent 
of  the  lawmaking  power.  To  enjoin  what 
shall  be  done  or  what  left  undone,  and  to  se- 
cure obedience  to  the  injunction  by  pre- 
scribing appropriate  penalties,  belongs  ex- 
clusively to  legislation.  To  ascertain  a  vio- 
lation of  such  injunction  and  inflict  the  pen- 
alty belongs  to  the  judicial  function.'  Doe 
ex  dem.  Gaines  v.  Buford,  1  Dana,  481.  By 
the  Magna  Charta  it  is  declared  that  no  citi- 
zen shall  be  disseised  of  his  freehold,  or  be 
condemned,  but  by  the  lawful  judgment  of 
his  peers,  or  by  the  law  of  the  land.  The 
substance  of  this  declaration  is  contained  in 
our  Bill  of  Rights.  Its  meaning  and  inten- 
tion is  that  no  man  shall  be  deprived  of  his 
property  without  being  first  heard  in  his 
own  defense.  ...  It  may  be  that  the 
act  of  1825  was  intended  to  confer  power 
upon  the  courts  in  determining  the  rights  of 
individual  litigants  to  enter  into  collateral 
inquiries  of  this  nature;  and  in  the  case  of 
Robinson  v.  Huff,  3  Litt.  (Ky.)  38,  it  is 
intimated  in  a  dictum  that  the  legislature 
had  the  power  to  take  and  pass  the  title  to 
real  estate  without  inquest  of  office,  and 
therefore  to  authorize  the  trial  of  a  man's 
guilt  and  the  infliction  of  the  prescribed 
penalty  in  another  than  a  direct  proceeding 
against  him.    This  conclusion  seems  to  have 
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been  based  upon  the  idea  that  the  right  of 
the  citizen  depends  alone  upon  tlie  common- 
law  rule  that  no  freehold  may  be  given  to 
the  King,  nor  derived  from  him,  but  by  mat- 
ter of  record,  and  that' this  common  law  is 
within  the  legiglative  control.  But,  when 
it  is  attempted  to  pass  title  to  the  common- 
wealth, and  to  forfeit  the  citizen's  property 
by  way  of  punishing  him  for  failing  or  neg- 
lecting to  perform  a  public  duty,  his  right  to 
be  heard  in  his  own  defense  does  not  depend 
upon  the  rules  of  the  common  law.  It  is 
secured  to  him  by  the  Constitution.  Gaines 
V.  Buford,  supra;  Page  v.  Hardin,  8  B. 
Mon.  648;  Com.  v.  Jones,  10  Bush,  726; 
Burkett  v.  McCarty,  10  Bush,  758;  Griffin 
v.  Mixon,  38  Miss.  424.  We  conclude  with- 
out hesitation  that  so  much  of  the  act  of 
1825  as  provided  that  for  a  mere  failure  to 
list  lands  for  taxation  tlie  title  should  be 
forfeited,  and  should  ipso  facto,  without  in- 
quiry or  trial,  and  without  opportunity  to 
the  party  supposed  to  be  in  default,  even  to 
manifest  his  innocence,  be  vested  in  the  com- 
monwealth, is  unconstitutional  and  void." 

The  opinion  of  the  case  supra  is  so  sound 
in  principle  and  forceful  in  its  logic  as  to 
leave  no  doubt  of  the  correctness  of  the  con- 
clusions reached.  Applying  it  to  the  case  at 
bar,  we  are  forced  to  declare  that  no  power 
exists  in  the  legislature  of  the  state  to  for- 
feit the  land  of  a  corporation  and  vest  the 
title  ipso  facto  in  the  state,  because  of  its 
having  violated  the  law  in  holding  it  longer 
than  is  authorized,  without  affording  an  op- 
portunity to  such  corporation  to  resist  the 
escheat.  It  must  not  be  overlooked  that  the 
provisions  of  the  Constitution  and  the  stat- 
ute apply  to  private  or  commercial  corpora- 
tions as  well  as  they  do  to  public  corpora- 
tions, and  as  in  the  conduct  of  business  en- 
terprises partnerships,  whether  wisely  so  or 
not,  have  largely  given  away  to  corporations, 
statutes  affecting  their  rights  should  only 
be  given  such  judicial  construction  as  would 
be  warranted  by  their  language  and  accom- 
plish the  object  designed  in  their  enactment. 
While  corporations  should  not  be  permitted 
to  exercise  powers  or  enjoy  privileges  that 
are,  or  might  reasonably  be  expected  to  be- 
come, hurtful  to  the  public  good,  public  pol- 
icy does  not  require  that  they  needlessly  be 
injured  by  oppressive  restrictions,  whether 
attempted  to  be  imposed  by  legislative  or  ju- 
dicial authority.  It  is  not  beyond  the  pow- 
er of  the  legislature  to  provide  by  law  that 
a  corporation  may  not  acquire  or  hold  more 
than  a  given  quantity  of  real  estate,  or  that 
it  shall  not  hold  any  real  estate,  except  such 
as  may  be  proper  and  necessary  in  carrying 
on  its  legitimate  business,  for  a  longer  peri- 
od than  Ave  years,  under  penalty  of  escheat. 
But  it  is  not  within  the  power  of  that  body 
bv  any  form  of  statute  whatever  to  en- 
15  L.R.A.(N.S.) 


force  the  penalty  thus  prescribed  without  by 
some  kind  of  judicial  proceeding  giving  the 
corporation  "a  day  in  court;"  that  is,  the 
opportunity  to  resist  its  enforcement,  wheth- 
er it  may  have  any  legal  grounds  for  doing 
so  or  not.  This  appears  to  have  been  done 
by  the  statute  under  consideration,  which, 
while  doing  away  with  the  inquest  of  office, 
allows  a  right  of  action,  and  consequently  a 
defense.  This  is  all  the  corporation  has  a 
right  to  demand;  and  this  much  the  state 
should  be  willing  to  concede. 

We  do  not,  by  anything  that  is  said  in 
the  opinion,  mean  that  any  sale  and  convey- 
ance of  its  useless  real  estate,  made  by  the 
corporation  after  five  years'  holding  ther^f, 
would  deprive  the  state  of  the  right  of  es- 
cheat. If  such  conveyance  were  fraudulently 
made  to  prevent  the  escheat,  it  could 
be  attacked  by  the  state  as  any  oth- 
er fraudulent  conveyance  may  be  at- 
tacked, and,  upon  proof  of  the  fraud,  the 
conveyance  set  aside.  But,  if  the  convey- 
ance be  made  by  the  corporation  in  good 
faith  and  for  a  valuable  consideration  be- 
fore proceedings  of  escheat  have  been  insti- 
tuted by  the  state,  the  grantee  will  take  a 
good  title  as  against  the  state  and  school 
board  as  well  as  the  grantor.  We  do  not 
think  the  opinion  of  this  court  in  the  case 
of  Com.  use  of  Louisville  School  Board  v. 
Chicago,  St.  L.  &  N.  O.  R.  Co.  30  Ky.  L. 
Rep.  673,  99  S.  W.  596,  conflicts  with  the 
conclusions  expressed  herein.  That  action 
was  instituted  by  the  school  board  to  recover 
of  the  Chicago,  St.  Louis,  &  New  Orleans 
Railroad  Company  and  Illinois  Central  IKail- 
road  Company  certain  real  estate  on  the 
ground  that  it  was  escheated  property;  the 
petition  alleging,  in  substance,  that  the  Chi- 
cago, St.  Louis,  &  New  Orleans  Railroad 
Company  owned  the  lot,  and  had  owned  and 
held  it  more  than  five  years  before  the  in- 
stitution of  the  action,  though  much  of  that 
time  it  was  in  possession  of  the  Illinois  Cen- 
tral Railroad  Company  under  a  lease  from 
the  other  company;  and,  further,  that  dttr* 
ing  the  time  of  the  first-named  railroad 
company's  ownership  and  the  existence  of 
the  lease,  as  well  as  at  the  time  of  the  in- 
stitution of  the  action,  the  property  had  not 
been  and  was  not  used  by  the  railroad  com- 
panies, or  either  of  th^m,  nor  was  it  "proper 
or  necessary  for  carrying  on  the  legitimate 
business"  of  either  company.  A  special  de- 
murrer was  filed  to  the  petition,  raising  the 
single  point  that  the  school  board  was  with- 
out capacity  to  bring  or  maintain  the  action, 
and  that  the  action  could  only  have  been 
brought  by  the  commonwealth,  or  by  a  prop- 
er escheating  officer.  The  special  demurrer 
was  sustained  by  the  court  below,  and  the 
appeal  to  this  court  followed.  This  court  re- 
versed  the  judgment  of   the   lower  court. 
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holding  that  the  Louisville  school  board 
could  maintain  the  action. 

It  is  patent  that  the  question  as  to  the 
effect  of  a  conveyance  of  useless  property  by 
a  corporation,  made  after  the  lapse  of  five 
years'  holding  thereof  and  before  the  institu- 
tion of  the  escheat  proceedings,  was  not  be- 
fore the  court,  and  was  not  decided  in  that 
ease.  These  two  vital  questions,  not  de- 
cided in  the  former  case,  are  the  important 
ones  in  this.  It  is  sufficient,  therefore,  to 
say  of  the  former  opinion,  the  action  being 
a  direct  proceeding  brought  by  the  school 
board  to  recover  of  the  offending  corporate 
owner  property  held  in  contravention  of  law, 
that,  upon  the  facts  alleged  in  the  petition 
and  undenied  by  answer,  there  was  no  oth- 
er condusiran  than  that  the  title  had  es- 
cheated, or  reverted  to  the  state,  although 
that  question  only  incidentally  arose  in  that 
case. 

The  conclusions  of  the  court  below  in  the 
ease  before  us  being  in  accord  with  those 
herein  expressed,  the  judgment  is  affirmed. 


MISSOnU   SUPRBME   COURT. 

EX  PARTE  WILLIS  H.  CLARK. 

(208  Mo.  121,  106  S.  W.  990.) 

Habeas   corpus  —  contempt  —  Jurisdic- 
tion —  waiver. 

1.  The  contention  that  Jurisdiction  to 
punish  for  contempt  cannot  be  sustained  by 
a  false  recital  of  facts  is  abandoned  in  a 
habeas  corpus  case  by  petitioner's  waiver  of 
the  appointment  of  a  commissioner  to  take 
testimony  as  to  controverted  facts. 

Same  —  facts      debors      the      record  — 
watTer. 

2.  The  right  of  the  petitioner  in  habeas 
corpus  proceedings  to  have  the  court  look 
into  facts  dehors  the  record  to  determine 
the  question  of  the  jurisdiction  of  the  court 
which  committed  him  is  lost  by  his  waiver 


of  the  appointment  of  a  commissioner  to 
take  testimony  to  establish  such  facts,  since 
he  thereby  elects  to  stand  upon  the  record 
facts. 

Courts  —  Jurisdiction  —  division  of  cir- 
cuit court. 

3.  A  proceeding  in  a  division  of  a  circuit 
court  of  general  jurisdiction  is  none  the 
less  entitled  to  the  presumptions  attending 
the  proceedings  of  such  courts  because  of 
the  fact  that  in  a  matter  of  detail  in  the 
administration  of  justice  certain  criminal 
cases  are  assigned  to  it  which  may  take  up 
its  whole  time. 

Habeas  corpus  —  res  Judicata. 

4.  A  plea  of  res  judicata  on  the  same 
facts  in  a  habeas  corpus  proceeding  is  bad 
where  the  prisoner  has  been  remanded,  un- 
less the  court  theretofore  denying  relief  is 
one  of  superior  jurisdiction. 

Contempt  —  tardiness     of     attorney  — 
punishment  witliout  notice. 

5.  Wilful  failure  of  an  attorney  to  be 
present  in  court  on  the  calling  of  his  case 
which  he  has  had  adjourned,  and  wilful 
failure  to  return  promptly  when  thereafter 
excused  for  a  few  minutes  to  attend  to  a 
case  in  another  court,  is  a  criminal  con- 
tempt for  which  he  cannot  be  punished 
without  notice  and  reasonable  time  m  which 
to  make  his  defense,  under  a  statute  re- 
quiring such  notification  where  contempts 
are  not  committed  in  the  immediate  view 
and  presence  of  the  court;  and  the  fact  that 
the  attorney  is  present  when  he  is  adjudged 
guilty,  and  then  has  notice  of  what  is  going 
on,  does  not  satisfy  the  requirement  of  the 
statute. 

Same  —  facts  Inferred  from  Judgment. 

6.  The  fact  that  a  prisoner  was  adjudged 
guilty  of  contempt  without  notice  or  hear- 
ing will  be  inferred  in  the  absence  of  the 
narration  of  facts  to  the  contrary  in  the 
judgment,  notwithstanding  the  use  of  terms 
therein  such  as,  "this  court  was  of  the  opin- 
ion," etc.,  and,  "this  court  doth  find  as  a 
fact,"  etc. 

(December  24,  1907.) 


Case  Note.  ^  Failure  to  appear,  or  tar- 
diness, of  attorney,  as  contempt  of 
court. 

Very  few  cases  have  been  found  where  it 
appears  that  an  attorney  at  law  has  been 
found  guilty,  or  even  accused,  of  contempt 
of  court,  because  of  his  tardiness  or  total 
failure  to  appear  in  the  courtroom  at  the 
appointed  time. 

It  will  be  noticed  that  in  Ex  Pabtk 
Clark  the  question  was  not  so  much  wheth- 
er the  absence  from  the  courtroom  on  the 
part  of  the  attorney  was  contempt  or  not, 
but  rather  whether  the  alleged  contempt 
was  indirect  contempt,  as  against  direct 
contempt,  so  as  to  entitle  him  to  notice,  a 
reasonable  time  to  make  his  defense,  and 
a  hearing  as  per  statutory  requirement. 

It  was  held  in  Wise  v.  Com.  97  Va.  770, 
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34  S.  E.  453,  that  the  failure  of  an  attor- 
ney in  a  cause  to  attend  court  at  the  time 
of  trial  previously  fixed  with  his  consent  is 
not  a  contempt  of  court,  where  it  appears 
that  he  subsequently  accepted  a  retainer 
and  entered  upon  the  trial  of  another  cause 
with  reasonable  expectation  of  being  able  to 
complete  it  before  the  time  fixed  for  the 
hearing  of  the  first  cause,  and,  finding  this 
impossible,  notified  the  court  of  the  facts, 
and  disclosed  a  courteous  and  respectful 
consideration  for  the  court. 

But  in  the  case  of  Re  McHugh  (Mich.) 
15  Det.  L.  N.  273,  116  N.  W.  459,  two  at- 
torneys who  had  been  employed  for  the  de- 
fense in  a  murder  case  were  held  guilty  of 
contempt,  where  it  appeared  that,  after  two 
imsuccessful  motions  for  a  continuance,  and 
hiiving  notice  of  the  exact  date  of  trial, 
they    voluntarily    and   without   excuse    ab- 
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*  PPLICATION  for  a  writ  of  habeas  cor- 
1\.  pus  to  secure  the  release  of  petitioner 
from  the  custody  of  Louis  Nolte,  sheriff  of 
the  city  of  St.  Louis,  to  which  he  had  been 
committed  for  alleged  contempt  of  court. 
Petitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  J.  Bowe  and  Hiram  N. 
Moore,  for  petitioner: 

Every  valid  judgment  recites  a  hearing, 
and  the  validity  of  the  commitment  depends 
entirely  upon  the  judgment.  There  can  be 
no  commitment  without  a  valid  judgment. 

Ex  parte  Arnold,  128  Mo.  256,  33  L.R.A. 
386,  49  Am.  St.  Bep.  667,  30  8.  W.  768, 
1036 ;  Ex  parte  O'Brien,  127  Mo.  477,  30  S. 
W.  158;  People  v.  Cassels,  5  Hill,  164;  Peo- 
ple ex  rel.  Trainer  v.  Baker,  89  N.  Y.  460; 
Ingle  V.  State,  8  Blackf.  674;  Baltimore  ft 
O.  R.  Co.  V.  Wheeling,  13  Gratt.  40;  Ruhl 
V.  Ruhl,  24  W.  Va.  279;  Fischer  v.  Hayes, 
19  Blatchf.  13,  6  Fed.  63;  Hays  v.  Fischer, 
102  U.  S.  121,  26  L.  ed.  95;  Brown,  Juris- 
diction of  Courts,  2d  ed.  404. 

The  judgment  is  always  opea  for  review, 
where  there  is  no  jurisdiction,  or  where  the 
acts  do  not  constitute  a  contempt. 

Brown,  Jurisdiction  of  Courts,  404;  Re 
Dill,  42  Ean.  688,  49  Am.  Rep.  505,  5  Pac. 
39;  Re  EUerbe,  4  McCrary,  449, 13  Fed.  530; 
United  States  v.  Berry,  24  Fed.  783. 

Messrs.  Arthur  N.  Soger  and  Grant 
Gillespie,  for  respondent: 

A  court  of  record  has  authority  Ut  pun- 
ish summarily  for  contempts  committed 
within  its  presence. 

Greene  County  y.  Rose,  38  Mo.  390; 
State  ex  rel.  Crow  v.  Shepherd,  177  Mo.  205, 
99  Am.  St.  Rep.  624,  76  S.  W.  79. 

Under  the  common  law,  the  court  was  the 
sole  judge  of  what  constituted  a  contonpt. 

Re  Crawford,  13  Q.  B.  613;  Re  Femandes, 

6  Hurlst.  &  N.  717;  Re  M'Aleece,  Ir.  Rep. 

7  C.  L.  146;  Re  Cobbett,  7  Q.  B.  187;  State 
ex  rel.  Crow  y.  Shepherd,  supra. 


The  writ  of  habeas  corpus  does  not  tm- 
thorize  a  review  of  the  action  of  the  circuit 
court,  as  to  whether  petitioner  was  rightly 
or  erroneously  adjudged  guilty  of  contempt. 

Ex  parte  Millett,  37  Mo.  App.  82;  Re 
Copenhaver,  118  Mo.  377,  40  Am.  St.  Rep. 
382,  24  S.  W.  161;  Ex  parte  Gfeller.  178  Mo. 
248,  77  S.  W.  552 ;  Ex  parte  Krieger,  7  Mo. 
App.  368 ;  Ex  parte  Crenshaw,  80  Mo.  447 ; 
Ex  parte  Mason,  16  Mo.  App.  41;  State  ex 
rel.  Walker  v.  Dobson,  135  Mo.  1,  36  8.  W. 
238;  Ex  parte  Qoodin,  67  Mo.  637. 

Iduiun,  J.,  delivered  the  opinion  of  the 
court: 

Willis  H.  Clark,  a  member  of  the  St. 
Louis  bar,  was  fined  for  two  separate  con- 
tempts by  the  judge  presiding  in  division 
11  of  the  circuit  court  of  that  city.  His 
person  being  seized  under  one  mittimus  is- 
sued on  an  omnibus  judgment  covering  both 
fines,  he  sued  out  a  writ  of  habeas  corpus 
from  this  court.  Such  writ  went,  directed 
to  Louis  Nolte,  sheriff  of  the  city  of  St. 
Louis,  commanding  him  to  produce  the  body 
of  said  Clark  before  this  court  in  banc  at  a 
date  named. 

Attached  to  the  petition  and  return  of 
the  sheriff  are  certified  copies  of  the  com- 
mitment on  which  petitioner  is  held  (ex- 
hibit A),  and  of  the  judgment  on  which  it 
issued  (exhibit  B).  As  will  hereafter  ap- 
pear, the  cause  is  taken  as  submitted  on  the 
pleadings.  This  being  so,  it  will  be  well  to 
set  forth  the  judgment,  the  petition,  and  the 
return  in  full,  giving  the  pith  of  the  com- 
mitment and  the  reply  to  the  return  to  round 
out  the  statement  of  the  case. 

The  commitment  follows  closely  the  recit- 
als and  narrations  of  the  judgment.  If  it 
vary  at  all,  it  is  by  way  of  condensation. 
Therefore,  it  need  not  be  set  forth.  The 
curious  may  find  it  in  full  in  Re  Clark,  126 
Mo.  App.  391,  103  S.  W.  1105. 


sented  themselves  from  the  court  for  sev- 
eral days  by  going  into  Canada.  In  this 
case,  although  it  was  contended  that  the  acts 
constituting  the  contempt  were  not  commit- 
ted in  the  presence  of  the  court,  and  that 
no  petition  or  affidavit  was  presented  to 
the  court  as  a  foundation  for  the  proceed- 
ings, it  was  held  that  since,  upon  their  re- 
turn, the  attorneys  voluntarily  submitted 
themselves  to  the  jurisdiction  of  the  court, 
they  waived  all  irregularities  in  initiating 
the  proceedings. 

In  Ex  parte  Duncan,  42  Tex.  Crim.  Rep. 
661,  62  S.  W.  768,  an  attorney,  with  four 
others,  was  appointed  to  examine  an  ap- 
plicant for  admission  to  practice.  The  or- 
der appointing  this  committee  failed  to  fix 
a  time  for  the  examination,  but  the  court, 
on  the  same  day  the  order  was  entered,  in- 
quired of  relator  if  he  could  act  on  the 
committee  on  the  evening  of  a  certain  day, 
to  which  the  latter  answered  that  he  could 
15  L.R.A.(N.S.) 


not  be  present  at  a  night  examination.  Ac- 
cording to  evidence  introduced,  the  court 
nevertheless  placed  relator  on  the  commit- 
tee, stating  at  the  time  that  he  should  be 
excused  if  he  could  not  attend.  It  was 
held  that,  under  such  circumstances,  the 
attorney  was  not  guilty  of  contempt  in  fail- 
ing to  appear  at  such  time,  since  it  is  the 
disobedience  of  the  order  of  the  court  as 
rendered  and  recorded  which  constitutes  the 
basis  of  the  proceeding,  and,  the  order  be- 
ing incomplete,  the  court,  so  far  as  the  at- 
torney was  concerned,  was  without  jurisdic- 
tion as  to  the  subject-matter  or  person. 

As  to  attorney's  statement  in  court  con- 
cerning decisions  as  contempt,  see  case  note 
to  Re  Chartz,  5  L.R.A.(N.S.)  918. 

As  to  the  right  of  one  charged  with  con- 
tempt to  notice  and  hearing,  see  case  note 
to  Mylius  v.  McDonald,  10  L.R.A.(IT.S.) 
1098. 
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The  judgment,  <m  wliich  tbe  eommitinent 
issued  as  an  execution,  follows : 


Exhibit  B. 
State  of  Missouri, 

Plaintiff, 

V. 

August  Wilkins, 

Defendant, 
Willis  H.  Clark  (Attorney 
for  Defendant), 

Respondent. 


Ko.44 

to  the 

April  Term, 

1007. 


Whereas,  the  above  cause  wherein  the 
state  of  Missouri  is  plaintiff  and  August 
Wilkins  is  defendant,  pending  in  division 
No.  11  of  the  circuit  court  of  the  city  of  St. 
Louis,  was  set  for  trial  in  said  court  on 
Monday,  May  6,  1007,  the  respondent,  Willis 
H.  Clark,  a  member  of  the  bar  of  the  city  of 
St.  Louis,  and  an  attorney  at  law  practis- 
ing in  said  court,  appearing  for  the  defend- 
ant, and  thereupon,  said  cause  being  called 
for  trial,  the  defendant,  by  his  said  attor- 
ney, announced  that  the  defendant  was  not 
ready  for  trial,  and  thereupon  the  court 
granted  said  defendant  and  his  said  attor- 
ns until  2  o'clock  P.  u.  of  day  to  prepare 
and  present  his  application  for  a  continu- 
ance under  the  statute  in  such  cases  made 
and  provided;  and  whereas,  thereafter,  at 
2  o'clock  P.  H.  on,  said  6th  day  of  May,  1907, 
said  Willis  H.  Clark,  as  attorney  for  the 
defendant  in  said  cause,  presented  his  duly 
verified  application  for  a  continuance,  which 
application,  after  due  consideration  by  the 
court,  was  overruled,  and  thereupon  the  said 
Willis  H.  Clark,  as  attorney  for  said  de- 
fendant, August  Wilkins,  requested  the 
court  for  a  short  time  to  enable  the  defend- 
ant to  secure  the  presence  of  certain  wit- 
nesses, and,  in  pursuance  of  such  request, 
the  court  thereupon  granted  the  defendant 
until  Thursday,  May  9,  1907,  at  ten  (10) 
o'clock  A.  M.,  and  thereupon  the  cause  was 
laid  over  until  said  last-mentioned  day;  and 
whereas,  on  Thursday,  May  0,  1007,  at  ten 
(10)  o'clock  A.  M.,  said  cause  being  called 
again  for  trial,  it  was  made  to  appear  to 
the  court  that  said  Willis  H.  Clark  was  en- 
gaged in  the  trial  of  a  case  in  division  Ko. 
12  of  said  circuit  court  of  the  city  of  St. 
Louis,  and  thereupon  the  above  cause  of  the 
State  of  Missouri  v.  August  Wilkins  was 
laid  over  until  five  (6)  o'clock  p.  ii.  of  said 
date,  and  notice  ther«>f  was  given  to  the  re- 
spondent, Willis  H.  Clark,  of  such  setting; 
and  whereas,  said  Willis  H.  Clark  appeared 
in  this  court  at  five  (5)  o'clock  p.  u.,  the 
court  then  being  in  session,  and  requested 
that  the  aI>ove  cause  be  laid  over  until  nine 
(9)  o'clock  A.  M.,  Friday,  May  10,  1907; 
and  thereupon,  at  the  request  of  said  Wil- 
lis H.  Clark,  the  above  cause  was  laid  over 
until  Friday,  May  10,  at  nine  (9)  o'clock 
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A.  K.;  and  whereas,  tbe  above  court  duly 
convened  and  was  duly  open  for  business  at 
nine  (9)  o'clock  a.  u.;  and  whereas,  said 
court  was  compelled  to  wait  and  did  wait 
until  nine-fifteen  (9:15)  A.  M.  because  of 
the  absence  of  said  Willis  E.  Clark,  and 
because  of  his  failure  to  attend  court  at 
nine  (9)  o'clock  a.  m.;  and  whereas,  said 
Willis  E.  Clark,  by  reason  of  his  failure 
to  be  present  at  nine  (0)  o'clock  a.  ic.  on 
said  tenth  (lOth)  day  of  May,  1007,  delayed 
the  court  and  interfered  with  the  proceed- 
ings of  said  court  by  his  failure  to  be  so 
present;  and  whereas,  the  court  was  of  the 
opinion  that  said  delay  on  the  part  of  said 
Willis  S.  Clark  was  intentional:  It  is 
therefore  adjudged  by  the  court  that  said 
Willis  E.  Clark  was  and  is  guilty  of  con- 
tempt of  this  court  by  reason  of  his  wilful 
failure  to  be  present  in  court  on  the  calling 
of  said  case.  It  is  therefore  ordered  and. 
adjudged  by  this  court  that  said  Willis  H. 
Clark,  by  reason  of  his  said  conduct,  was 
guilty  of  contempt  of  the  authority  of  this 
court,  committed  in  its  presence  on  this 
lOth  day  of  May,  1007.  And  whereas,  after 
the  jurors  (to  the  number  of  84)  were  duly 
examined  on  their  voir  dire  in  the  above- 
entitled  cause,  wherein  the  state  of  Mis- 
souri is  plaintiff  and  August  Wilkins  is 
defendant,  said  defendant  being  represented 
by  said  Willis  E.  Clark  as  his  attorney,  and 
while  the  court  was  in  session,  waiting  upon 
counsel  acting  in  behalf  of  the  state  and  in 
behalf  of  the  defendant  to  make  their  chal- 
lenges, the  said  Willis  E.  Clark  asked  leave 
of  court  to  leave  the  courtroom  for  not  to 
exceed  ten  (10)  minutes,  until  he  could 
get  a  ease,  in  which  he  was  counsel,  then 
pending  in  the  St.  Louis  court  of  criminal 
correction,  passed  or  continued;  and  there- 
upon the  court  granted  said  Willis  H.  Clark 
leave  to  absent  himself  for  a  few  minutes 
for  the  purpose  of  having  the  case  pending 
in  said  St.  Louis  court  of  criminal  correc- 
tion passed  or  continued;  and  whereas,  the 
court  did  excuse  said  Willis  E.  Clark  for 
the  purpose  aforesaid  at  ten-forty  (10:40) 
o'clock  A.  v.;  and  whereas,  said  Willis  E. 
Clark  did  not  return  into  this  court  until 
eleven-thirty-five  (11:35)  A.  m.,  and  then 
announced  to  this  court  that  he  had  been 
engaged  in  trying  a  cause  in  the  St.  Louis 
court  of  criminal  correction;  and  whereas, 
said  Willis  E.  Clark  delayed  the  trial  of 
said  cause  of  the  State  of  Missouri  v.  Au- 
gust Wilkins  for  the  space  of  flfty-five  (55) 
minutes  without  just  reason  or  excuse;  and 
whereas,  this  court  doth  find  as  a  fact  that 
said  failure  on  the  part  of  said  Clark  to 
promptly  return  into  court  and  continue 
the  trial  of  the  above  cause,  which  was  then 
on  trial,  was  wilful  and  in  utter  disregard 
of  the  authority  of  this  court;  and  whereas. 
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said  Willia  H.  Clark  was,  by  reason  of  his 
conduct  aforesaid,  guilty  of  contempt  of  this 
court  by  such  misconduct  in  its  presence: 
It  is  therefore  ordered  and  adjudged  that 
said  Willis  H.  Clark,  by  reason  of  his  said 
conduct,  was  and  is  guilty  of  contempt  of 
the  authority  of  this  court,  committed  in  its 
presence  on  this  tenth  (lOth)  day  of  May, 
1907;  and  it  is  further  ordered  that  said 
Willis  H.  Clark,  for  the  first  offense  above 
mentioned,  be  fined,  and  he  is  hereby  fined, 
the  sum  of  ten  dollars  ($10) ;  and  it  is  fur- 
ther ordered  that  said  Willis  H.  Clark  be 
fined,  and  he  is  hereby  fined,  for  the  second 
offense  or  contempt  above  mentioned  the 
sum  of  twenty  dollars  ($20).  And  it  is 
further  ordered  and  adjudged  that  the  said 
Willis  H.  Clark,  for  his  said  contempts  of 
court,  as  aforesaid,  shall  pay  to  the  state 
of  Missouri,  for  the  use  of  the  city  of  St. 
Louis,  the  fines  above  mentioned,  aggregat- 
ing the  sum  of  thirty  dollars  ($30),  on 
or  before  the  14th  day  of  May,  1907,  and, 
in  default  of  the  payment  of  said  sum,  that 
he  be  committed  to  the  jail  of  the  city  of 
St.  Louis  until  said  sum  shall  have  been 
paid.  And  it  is  further  ordered  that  a  cer- 
tified copy  of  this  order  under  the  seal  of 
the  court  be  process  and  warrant  for  exe- 
cuting this  order. 

The  petition  for  the  writ  follows: 

To  the  Honorable  Judges  of  the  Supreme 

Court  of  Missouri: 

The  petition  of  Willis  H.  Clark  respect- 
fully shows  that  he  is  wrongfully  impris- 
oned, detained,  and  restrained  of  his  liberty 
by  Louis  Nolte,  sheriff  of  the  city  of  St. 
Louis,  at  the  city  of  St.  Louis,  Missouri; 
that  said  imprisonment,  detention,  confine- 
ment, and  restraint  are  illegal,  and  the  ille- 
gality thereof  consists  in  this,  to  wit,  that 
the  only  pretext  or  cause  of  such  arrest  and 
detention  is  by  virtue  of  a  judgment  and  or- 
der made  by  the  Hon.  Moses  N.  Sale,  judge 
of  division  11  of  the  circuit  court  of  the 
city  of  St.  Louis,  state  of  Missouri,  on  the 
10th  day  of  May,  1907,  in  a  certain  cause 
then  pending  in  said  circuit  court  of  the 
city  of  St.  Louis,  wherein  the  state  of  Mis- 
souri was  plaintiff  and  August  Wilkins  was 
defendant,  and  a  commitment  issued  thereon 
by  the  clerk  of  said  circuit  court  on  the 
14th  day  of  May,  1907,  upon  said  judgment, 
and  directed  to  said  Louis  Nolte.  sheriff  of 
the  city  of  St.  Louis,  a  copy  of  which  said 
judgment  and  commitment  are  hereto  an- 
nexed and  made  a  part  of  this  petition; 
that  said  commitment  was  delivered  to  said 
Louis  Nolte,  sheriff  of  said  city,  and  that, 
on  the  14th  day  of  May,  1907,  he  executed 
the  same  by  arresting  this  petitioner,  and 
he,  by  virtue  of  the  same,  and  not  other- 
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wise,  arrested  this  petitioner  and  yet  hold* 
him-  in  custody  thereunder ;  that  said  order, 
judgment,  and  commitment  were  illegally 
and  improperly  made,  in  this:  That  said 
order,  judgment,  and  commitment  were  mad* 
by  the  said  Moses  N.  Sale,  judge  of  said  cir- 
cuit court,  without  a  notice  to  petitioner 
of  the  accusation  against  him,  and  with- 
out a  hearing,  and  that  the  order,  judgment, 
and  commitment  are  null  and  void  because 
the  same  were  made  without  notice  to  pe- 
titioner of  the  accusation  against  him,  and 
without  a  hearing,  and  that  the  said  circuit 
judge  was  without  authority  and  jurisdic- 
tion to  render  said  judgment,  and  said  judg- 
ment and  commitment  are  in  violation  of 
I  1,  article  14,  of  the  Constitution  of  th^ 
United  States,  and  {  30,  article  2,  of  the 
Constitution  of  Missouri,  because  they  de- 
prive petitioner  of  his  liberty  without  due 
process  of  law;  that  said  judgment  and  com- 
mitment are  illegal  because  your  petitioner, 
immediately  after  he  had  been  adjudged 
guilty  of  contempt  of  court  without  a  no- 
tice or  hearing,  on  May  10,  1907,  as  afore- 
said, requested  the  court  to  grant  him  a 
hearing,  and  his  said  request  was  denied, 
which  said  fact  he  is  ready  to  verify.  Your 
petitioner  says  that  said  judgment  and  com- 
mitment are  illegal,  null,  and  void  because 
petitioner  was  guilty'  of  no  misconduct  in 
the  presence  of  the  court,  and  the  recital  in 
the  said  judgment  and  commitment  that 
petitioner  was  guilty  of  misconduct  in  the 
presence  of  the  court  is  false,  and,  by  rea- 
son of  said  act,  the  circuit  judge  had  no 
power,  authority,  or  jurisdiction  to  punish 
him  for  a  criminal  contempt  without  a  no- 
tice and  hearing;  that  said  judgment  and 
commitment  are  illegal,  null,  and  void  be- 
cause said  judgment  was  rendered  in  the 
case  of  State  of  Missouri  v.  August  Wil- 
kins; that  said  judgment  is  illegal,  null, 
and  void  because  petitioner  is,  in  one  judg- 
ment, adjudged  to  be  guilty  of  two  sepa- 
rate and  distinct  criminal  contempts  com- 
mitted at  different  times;  that  said  judg- 
ment and  commitment  are  null  and  void 
because  your  petitioner  was  not  guilty  of  a 
criminal  contempt  of  said  circuit  court  or 
the  judge  thereof,  and  that  the  matters  and 
things  as  recited  in  said  judgment  do  not 
in  law  constitute  a  criminal  contempt  of 
said  circuit  court  or  the  judge  thereof. 
Your  petitioner  says  that  the  recital  in 
said  judgment,  "whereas,  the  court  was  of 
the  opinion  that  said  delay  on  the  part  of 
said  Willis  H.  Clark  was  intentional,"  was 
not  supported  by  any  evidence,  and  the 
court  had  no  evidence  upon  which  to  base 
same,  and  there  was  nothing  that  occurred 
during  the  trial  of  said  case  of  State  ▼.  Wil- 
kins to  authorize  such  finding  of  fact,  and 
that  said   finding  that  the  absence  of  tiM 


Digitized  by 


Google 


1907. 


Ex  PABIE  CLARK. 


393: 


petitioner  was  intentional  is  false, — all  of 
which  your  petitioner  is  ready,  to  verify. 
Your  petitioner  says  that  he  was  attorney 
for  August  Wilkina,  and  that  said  August 
Wilkins  was  on  trial  on  May  10,  1007,  for 
the  alleged  offense  of  sodomy,  and  that,  un- 
der the  law,  he  had  twelve  hours  to  make 
his  peremptory  challenges,  and  that  said 
defendant  did  not  waive  his  said  right,  and 
that  petitioner,  as  attorney  for  said  Wil- 
kins, did  not  receive  the  peremptory  chal- 
lenges made  by  the  state  until  about  11:25 
A.  H.  on  May  10,  1907,  and  that  ten  min- 
utes thereafter  he  made  his  peremptory  chal- 
lenges, and  that  the  findings  of  fact  in  said 
judgment  that  petitioner  delayed  the  trial 
of  said  cause  of  State  of  Missouri  t.  Wil- 
kins fifty-five  minutes  without  just  reason 
or  excuse  is  false;  and  that  the  finding  of 
fact  in  said  judgment  that  the  failure  on 
the  part  of  petitioner  to  continue  the  trial 
of  said  cause  was  wilful,  and  in  utter  dis- 
regard of  the  authority  of  the  court,  was 
made  without  a  hearing  and  without  evi- 
dence to  support  same,  and  is  false, — all  of 
which  said  facts  petitioner  is  ready  to  ver- 
ify. 

That,  as  to  the  ^fst  of  said  alleged  con- 
tempts, petitioner  states  the  facts  to  be  as 
follows:  "That,  on  May  8  and  9,  1907,  pe- 
titioner was  actually  in  attendance  and  en- 
gaged as  counsel  for  defendants  in  the  case 
of  the  State  of  Missouri  v.  Harry  Lipschitz 
and  Max  Shapiro,  then  on  trial  in  division 
No.  12  of  said  circuit  court;  that  said  case 
continued  so  to  be  on  trial  and  was  not 
concluded  until  10:30  P.  u.  on  said  May 
9th;  that,  consequent  upon  the  physical  and 
mental  strain  of  said  trial,  and  his  mental 
stress  over  the  adverse  result  thereof,  and 
his  contemplation  of  unfavorable  conditions 
in  said  case  of  State  of  Missouri  v.  August 
VVilkins,  to  be  placed  on  trial  in  said  di- 
vision No.  11  of  said  circuit  court  on  said 
May  10,  1907,  petitioner,  on  the  night  of 
said  May  0,  1007,  having  retired  about 
11:30  F.  K.,  became  afflicted  with  insomnia 
and  was  unable  to  sleep  until  nearly  day- 
light of  said  May  10th,  but  finally  fell  into 
an  unrefreshing  sliunber,  from  which  he 
awakened  at  8:20  a.  h.  on  said  May  10, 
1907;  that  then,  having  about  3  miles  travel 
to  reach  division  No.  11,  petitioner  arose 
and  dressed  hurriedly,  and  without  taking 
breakfast  or  even  a  swallow  of  coffee,  rushed 
to  the  street  car  in  order  to  be  present  in 
aid  division  No.  11  at  9  o'clock  a.  u.;  that 
petitioner  arrived  at  his  transfer  point, 
about  1  mile  from  the  court,  at  8:53  a.  m., 
but  th(  connecting  car  was  delayed;  that, 
after  waiting  several  minutes  for  said  con- 
necting car,  petitioner  started  to  walk  to 
the  court,  and  got  within  four  blocks,  or 
about  a  quarter  of  a  mile,  thereof,  when 
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overtaken  by  said  connecting  car,  which  he- 
then  boarded  and  proceeded  to  the  court- 
room of  division  No.  11,  after  stopping  les» 
than  one  minute  to  leave  word  as  to  his 
whereabouts  at  his  office,  directly  across 
the  street  from  said  courtroom;  that,  ac- 
cording to  petitioner's  watch, — ^which  he 
afterward  founS  to  be  correct  within  thirty 
seconds, — it  was  9:09  A.  ii.  when  petitioner- 
entered  the  courtroom,  and,  according  fo- 
the  clock  in  said  courtroom,  it  was  9:13 
A.  K.,  said  clock  being  between  three  and 
four  minutes  fast,,  as  afterwards  verified  by 
petitioner." 

That  as  to  the  second  of  said  alleged  con- 
tempts petitioner  states  the  facts  to  be  as. 
follows:  "That,  on  May  6,  1907,  petitioner 
was  counsel  in  cases  pending  and  for  trial  in 
two  different  courts  of  record  in  said  city 
of  St.  Louis,  to  wit,  the  St.  Louis  court  of 
criminal  correction  and  said  division  No. 
11  of  said  circuit  court;  that,  anticipating 
a  conflict  in  the  requirements  for  his  pres- 
ence in  said  different  courts,  petitioner  se- 
cured a  continuance  of  the  case  in  which  he- 
was  counsel  in  said  St.  Louis  court  of  crim- 
inal correction  in  order  that  he  might  bA- 
free  to  attend  to  said  cases  of  August  Wil- 
kins in  said  division  No.  11,  and  said  case  in 
said  St.  Louis  court  of  criminal  correction 
was  then  reset  for  May  10,  1907,  at  10' 
o'clock  A.  it.,  upon  the  express  under- 
standing and  agreement  of  counsel  that 
said  case  would  be  called  and  tried  on- 
said  day;  that  thereupon  petitioner  ap- 
peared in  said  division  No.  11  and  answered 
in  said  case  of  August  Wilkins,  and  was. 
compelled  to  ask  a  continuance  thereof  be- 
cause of  the  absence  of  several  material  wit- 
nesses for  defendant;  that  the  court  denied 
said  application  for  continuance,  but  reset 
said  cause  for  May  9,  1907,  at  10  o'clock 
A.  H.,  to  afford  defendant  further  opportu- 
nity to  secure  his  witnesses;  that,  on  said 
May  0th,  throughout  the  entire  day,  and 
until  10:30  at  night,  except  for  two  short, 
recesses  for  meals,  petitioner  was  actually 
engaged  in  the  trial  of  said  case  begun  in 
said  division  No.  12  on  May  8th ;  that,  upon 
arriving  in  said  division  No.  11  as  before- 
stated,  on  said  May  10th,  petitioner  pro- 
ceeded to  examine  for  the  defendant  34 
jurors  presented  for  voir  dire  examination 
in  said  case  of  August  Wilkins,  charged 
with  the  offense  of  sodomy,  and  such  exam- 
ination was  concluded  on  both  sides  about. 
10:15  A.  K. ;  that  thereupon  petitioner  in- 
formed the  court  as  to  the  pendency  of  said 
cause  in  said  St.  Louis  court  of  criminal 
correction,  and  as  to  the  need  of  petitioner's, 
presence  in  said  court,  and  left  said  division 
No.  11,  with  the  full  knowled,^e  and  consent, 
of  the  judge  thereof,  for  the  purpose  of  at- 
tending to  said  case  in  said  St.  Louis  court. 
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«f  criminal  correction,  then  sitting  less  than 
100  feet  from  the  courtroom  of  said  divi- 
sion No.  11;  that  at  said  time  the  chal- 
lenges for  the  state  in  said  case  of  August 
Wilkins  had  not  been  announced  or  notice 
thereof  given  to  either  petitioner  or  the  de- 
fendant, and  said  challenges  for  the  state 
were  never  communicated  to  petitioner  in 
any  way  until  after  his  return  to  said  divi- 
eion  No.  11,  about  forty  minutes  later,  al- 
though it  was  known  to  the  court  and  to 
-counsel  for  the  state  that  petitioner,  during 
such  interval,  was  within  100  feet  of  said 
division  Ho.  11,  and  the  defendant,  as  pe- 
titioner then  Imew,  was  then  entitled,  un- 
-der  the  provisions  of  g  2623  of  the  Revised 
Statutes  of  1899  of  Missouri,  to  an  interval, 
upon  his  demand,  of  twelve  hours  in  which 
to  determine  upon  his  challenges;  that  it 
had  been  previously  agreed  between  counsel 
in  said  case  in  said  St.  Louis  court  of  crim- 
inal correction  that  said  case,  upon  peti- 
tioner's appearance  in  said  court,  should  be 
called  out  of  regular  order,  with  the  con- 
sent of  the  court,  and  thereupon  disposed  of 
by  a  summary  trial,  as  provided  in  the  act 
creating  said  court,  which  proceeding  would 
reasonably  require  from  fifteen  to  twenty- 
five  minutes;  that,  when  petitioner  did  so 
arrive,  another  case  was  on  trial,  and  coun- 
sel in  petitioner's  case  were  delayed  about 
twenty  minutes  before  they  could  get  said 
case  called;  that  thereupon  petitioner  pro- 
-ceeded  with  said  case,  and,  after  bringing 
it  to  a  point  where  he  could  be  spared,  pe- 
titioner left  before  said  trial  was  completed, 
and  immediately  returned  to  said  division 
No.  11,  where  he  resumed  his  labors  in  said 
case  of  August  Wilkins.  Petitioner  states 
that  his  aforesaid  absence  from  said  divi- 
sion No.  11  was  solely  under  conditions  as 
aforesaid,  and  that  he  had  no  intention  or 
desire  whatever  to  exhibit  disrespect  or 
want  of  regard  for  the  court,  or  to  hinder 
or  delay  its  proceedings.  Petitioner  further 
states  that  no  judicial  notice  of  either  of 
ttiid  alleged  contempts  was  taken  by  the 
court  at  the  time  of  the  occurrence  thereof, 
and  not  thereafter  until  9  p.  h.  of  said  May 
lOth,  and  that  meanwhile  three  adjourn- 
ments or  recesses  of  said  court  were  had; 
tliat  no  notice  whatever  of  any  proceeding 
against  him  for  any  alleged  contempt  was 
given  petitioner;  that  at  said  hour  of  9 
p.  M.  petitioner  was  called  before  the  bar 
of  said  court,  without  previous  notice  of 
any  kind,  and,  without  being  accorded  a 
hearing  of  any  kind,  was  declared  by  the 
judge  of  said  court  to  be  in  contempt  and 
said  fines  assessed  against  him;  that  peti- 
tioner then  and  there  requested  and  de- 
manded that  he  be  given  a  hearing  and  an 
opportunity  for  explanation,  and  to  purge 
himself  of  contempt,  if  any  contempt  ap- 
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peared,  but  that  such  request  and  demand  was 
denied  him,  and  he  was  told  that  he  might 
go  ahead  and  say  what  he  wanted  to,  but  it 
would  make  no  diflference,  as  the  fines  would 
stand  just  the  same;  that  no  application 
for  the  relief  sought  has  been  made  to  or  re- 
fused by  any  court  officer  or  officers  superior 
to  this  honorable  judge." 

Your  petitioner  says  that  the  judgment 
and  commitment  aforesaid  are  illegal,  null, 
and  void  because,  firstly,  the  judgment  was 
rendered  in  the  case  of  State  v.  Wilkins, 
and  covers  two  distinct  offenses ;  secondly,  pe- 
titioner was  convicted  without  notice,  trial, 
and  hearing;  thirdly,  the  recitals  and  find- 
ings of  fact  upon  which  the  judgment  is 
bottomed  are  false;  fourthly,  because  the 
matters  recited  in  the  judgment  do  not  au- 
thorize a  conviction;  and,  fifthly,  because 
upon  all  the  facts  petitioner  was  not  guilty 
of  any  contempt  of  court.  Wherefore,  your 
petitioner  prays  that  a  writ  of  habeas  cor- 
pus be  granted,  directed  to  Louis  Nolte, 
sheriff  of  the  city  of  St.  Louis,  commanding 
him  to  have  the  body  of  petitioner  before 
the  honorable  supreme  court  at  a  time  and 
place  therein  to  be  specified,  to  do  and  re- 
ceive what  shall  then  and  there  be  consid- 
ered by  your  Honors  concerning  him,  to- 
gether with  the  time  and  cause  of  his  deten- 
tion and  said  writ,  and  that  petitioner  may 
be  restored  to  his  liberty. 

Willis  H.  Clark,  Petitioner. 

This  petition  was  verified  by  affidavit. 
The  writ  was  in  conventional  form,  and 
need  not  be  set  forth. 
The  return  thereto  follows: 

I,  Louis  Nolte,  sheriff  of  the  city  of  St. 
Louis,  Missouri,  for  my  return  to  the  writ 
of  habeas  corpus  issued  in  the  above  cause, 
state  that  the  petitioner,  Willis  H.  Clark, 
the  person  named  in  said  writ,  was  commit- 
ted to  my  custody  by  virtue  of  a  certain 
warrant  of  commitment,  duly  issued  out  of 
the  circuit  court  of  the  city  of  St.  Louis, 
state  of  Missouri,  on  the  16th  day  of  May, 
1007,  under  the  hand  of  Adolph  Nast,  clerk 
of  the  circuit  court  for  criminal  causes,  and 
under  the  seal  of  said  circuit  court,  city  of 
St.  Louis,  state  of  Missouri,  a  certified  copy 
of  which  warrant  of  commitment  is  hereto 
attached,  marked  "Exhibit  A,"  and  made  a 
part  of  this  return.  And  this  respondent 
further  shows  to  this  honorable  court  that 
the  said  warrant  of  commitment,  under 
which  this  respondent  now  holds  in  cus- 
tody the  said  Willis  H.  Clark,  was  'issued 
in  pursuance  of,  and  based  upon,  an  order 
and  judgment  of  said  circuit  court  of  the 
city  of  St.  Louis  (division  No.  11  thereof) 
against  said  Willis  H.  Clark,  for  contempts 
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committed  in  the  immediate  view  and  pres- 
ence of  said  circiiit  court,  city  of  St.  Louis 
(division  No.  11  thereof),  as  set  forth  in 
said  order  and  judgment  of  said  circuit 
court,  a  duly  certified  copy  of  which  order 
and  judgment  is  herewith  filed  as  part  of 
this  return,  and  marked  "Exhibit  B."  Nev- 
ertheless, in  obedience  to  the  writ  of  habeas 
corpus. issued  herein,  I,  the  said  sherifi'  of 
the  city  of  St.  Louis,  now  produce  the  body 
of  the  said  Willis  H.  Clark  before  this  hon- 
orable court,  to  be  dealt  with  according  to 
law,  this  the  1st  day  of  July,  1907. 
Louis  Kolte, 
Sheriff  of  the  City  of  St.  Louis,  Mo. 

To  the  return  petitioner  replied  denying 
that  the  judgment  was  for  contempts  "com- 
mitted in  the  immediate  view  and  presence 
of  the  judge  of  division  11  of  the  circuit 
court  of  the  city  of  St.  Louis,"  and  ampli- 
fied the  foregoing  denial  by  restating  the 
gist  of  his  petition  in  that  behalf.  Peti- 
tioner then  asked  that  a  commissioner  be 
appointed  by  this  court  to  take  testimony 
on  the  controverted  questions  of  fact.  The 
orcuit  attorney  of  the  city  of  St.  Louis, 
<m  behalf  of  the  sheriff,  thereupon  filed  a 
certified  copy  of  a  decision  rendered  in  the 
St.  Louis  court  of  appeals  on  petitioner's 
earlier  application  to  that  court  for  a  writ 
of  habeas  corpus  on  the  same  facts;  and 
further  suggested  that  division  11  of  the 
circuit  court  of  the  city  of  St.  Louis  was  a 
oourt  of  general  jurisdiction,  that  its  judg- 
ment and  commitment  could  not  be  attacked 
collaterally  on  application  for  a  writ  of  ha- 
beas corpus,  and  therefore  no  order  appoint- 
ing a  commissioner  to  take  evidence  should 
go.  The  cause  being  set  for  hearing,  peti- 
tioner appeared  by  counsel  and  submitted 
it  here  on  brief  and  oral  argument.  Neither 
in  the  one,  nor  the  other,  was  the  appoint- 
ment of  a  commissioner  to  take  testimony 
pressed.  To  the  contrary,  the  cause  was 
submitted,  by  necessary  implication,  on  the 
theory  that  the  facts  essential  to  determine 
the  issues  are  disclosed  by  the  judgment  and 
commitment,  and  that  the  crucial  question 
for  our  determination  resolved  itself  into  a 
matter  of  law.  This  being  so,  we  shall  treat 
the  case  as  though  the  application  for  the 
appointment  of  a  commissioner  was  with- 
drawn or  waived,  and  as  if  the  case  stood  on 
a  motion  for  judgment  on  the  pleadings. 

1.  It  is  well  to  fetch  a  compass  and  elimi- 
nate certain  questions  injected  into  the  case, 
but  not  deemed  germane  to  it  in  the  form 
snbmitted.    For  instance : 

(a)  A  portion  of  the  brief  of  petitioner's 
counsel  formulates  and  supports,  by  argu- 
ment and  authority,  the  proposition  that  in 
a  proc:eding  by  habeas  corpus,  seeking  the 
discbarge  of  a  person  held  under  a  judgment 
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and  commitment  for  eontempt,  the  jurisdic- 
tion of  the  committing  court  or  magistrate 
cannot  be  sustained  by  false  recitals  of  the 
existence  of  the  facts  upon  which  jurisdic- 
tion depends;  that  is,  that,  in  such  case  as 
this,  no  court  or  officer  can  acquire  juris- 
diction by  mere  ipse  dimt, — the  bare  and 
bald  assertion  of  it.  We  are  cited  to  Ex 
parte  O'Brien,  127  Mo.  477,  30  S.  W.  158, 
as  sustaining  that  proposition.  It  is  obvi- 
ous, however,  that,  when  petitioner  waived 
the  appointment  of  a  commissioner  to  take 
testimony  on  controverted  facts,  the  case  at 
once  took  the  form  of  a  submission  on  facts 
not  longer  controverted,  to  wit,  the  narra- 
tions of  the  judgment  and  commitment. 
Hence  it  is  that  the  contention  in  hand, 
whether  sound  or  unsound,  well  or  ill,  in  a 
proper  case,  is  out  of  the  case. 

(b)  Somewhat  akin  to  said  contention  is 
another,  viz.,  that  we  should  look  into  facts 
dehors  the  record,  because  (it  is  said)  divi- 
sion 11  of  the  circuit  court  of  the  city  of  St. 
Louis  is  not  a  court  of  general  jurisdiction 
proceeding  according  to  the  course  of  the 
common  law,  and  therefore  not  entitled  to 
the  presumptions  attending  the  proceedings 
of  all  such  courts.  This  contention  must 
also  be  put  to  one  side,  because  (1)  in  the 
first  place,  as  said,  there  are  no  facts  here 
dehors  the  record.  Petitioner,  by  waiving 
an  order  for  the  appointment  of  a  commis- 
sioner to  take  testimony  to  establish  such 
facts,  if  any,  thereby  elected  to  go  on  with- 
out them,  i.  e.,  he  elected  to  stand  on  the 
record  facts,  if  stand  he  can  at  all.  Having 
made  that  election,  he  must  abide  by  it.  He 
must  stand  there, — ^he  cannot  leap  over  and 
stand  elsewhere.  (2)  In  the  second  place, 
division  11  is  in  very  fact,  as  its  name  in- 
dicates, but  a  division  of  the  circuit  court 
of  that  city,  and  hence,  to  all  intents  and 
purposes,  a  court  of  general  jurisdiction. 
The  mere  fact  that  in  matter  of  detail  in  the 
administration  of  justice  certain  criminal 
cases  are  assigned  to  it,  and  that  such  as- 
signment is  heavy  enough  to  occupy,  perad- 
venture,  its  whole  time,  does  not  lop  off  or 
dim  its  power  as  a  constitutional  court, — a 
circuit  court,  proceeding  according  to  the 
course  of  the  common  law.  Const,  art.  6,  % 
1;  Id.  g$  22  et  seq.  [Anno.  Stat.  1900,  pp. 
212,  234] ;  Anno.  Stat.  1906,  pp.  4004,  4905; 
Laws  1903,  p.  142;  Laws  1906,  p.  127.  The 
petitioner  relies  on  decisions  relating  to 
judgments  of  the  court  of  criminal  correc- 
tion, a  court  of  limited  statutory  jurisdic- 
tion, and  therefore  not  in  point. 

(c)  The  circuit  attorney  brings  to  our  at- 
tention the  decision  of  the  St.  Louis  court 
of  appeals  denying  petitioner  his  discharge 
from  the  same  judgment  and  commitment 
challenged  here.  He  Clark,  126  Mo.  App. 
391, 103  S.  W.  1105.    It  goes  without  saying 
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that,  with  this  court,  a  decision  bearing  the 
hall-roarlc  of  a  court  of  so  high  authority  as 
the  St.  Louis  court  of  appeals  passes  cur- 
rent as  persuasive  and  instructive.  We  do 
not  understand  the  circuit  attorney  to  make 
the  out-and-out  contention  that  the  decisi<» 
in  question  rises  to  the  plane  of  res  judicata; 
but,  if  such  be  his  position,  impliedly  or  by 
indirection,  it  is  not  sound.  A  plea  of  es- 
toppel by  record  in  a  habeas  corpus  case  is 
good  on  the  same  facts  where  the  prisoner 
has  been  discharged,  but  is  bad  where  the 
prisoner  has  been  remanded,  as  here.  This 
is  so  because  judges  may  be  likened  unto 
priests  attending  between  the  horns  of  the 
altar  in  the  Temple  of  Justice.  So  attend- 
ing, they  stand  solemnly  charged  with  keep- 
ing the  lamp  of  personal  liberty  <in  oil,  well 
trimmed,  and  brightly  burning.  It  is  so  be- 
cause the  liberty  of  the  citizen  is  an  imme- 
diate jewel  of  the  law,  to  be  sacredly  cher- 
ished and  hedged  about  withal.  Therefore, 
no  mere  legal  fictions,  good  for  use  in  mat- 
ters of  less  moment,  or  matter  of  punc- 
tilio, or  comity  between  courts,  may  shield 
anyone  restraining  an  American  citizen  of 
his  liberty  from  having  the  why  and  where- 
fore of  that  restraint  summarily  looked  into 
by  any  court  of  competent  jurisdiction  in 
the  land.  The  discretion  of  one  judge  in  re- 
manding the  prisoner  does  not  bar  the  dis- 
cretion of  another  in  discharging  the  pris- 
oner on  habeas  corpus.  Wherefore,  when  the 
sreat  writ  goes  down — a  writ  whose  origin 
is  beyond  the  dawn  of  English  history, 
whose  final  and  triumphant  establishment 
was  a  landmark  in  the  evolution  of  civil 
liberty,  making  the  hearts  of  its  lovers  leap 
for  joy — to  the  prisoner,  the  doors  of  jails 
open ;  he  comes  into  court  with  his  shackles 
dropped ;  and  the  cause  of  his  imprisonment, 
the  very  marrow  of  it,  is  laid  bare  to  the  ut- 
most verge  and  minutias  permitted  by  writ- 
ten law.  And  this,  too,  no  matter  what 
court  has  theretofore  denied  relief,  unless  it 
be  a  court  of  superior  jurisdiction.  Rev. 
Stat.  1890,  I  3646  TAnno.  SUt.  1906,  p. 
2017].  In  Weir  v.  Marley,  09  Mo.  loc.  cit. 
488,  6  L.R.A.  672,  12  S.  W.  798  et  seq.. 
Brace,  J.,  speaking,  said:  "That  the  doc- 
trine of  res  judicata  is  not  applicable  to  the 
case  of  a  refusal  to  discharge,  and  that  the 
prisoner  is  entitled  to  the  opinion  of  all  the 
courts  or  officers  authorized  in  a  given  cause 
to  issue  the  writ  as  to  the  legality  of  his 
imprisonment,  is  conceded,  and  is  not  lim- 
ited in  this  state  by  statutory  enactment, 
except  in  the  one  particular  that  the  appli- 
cant for  the  writ  in  his  petition  must  state 
'that  no  application  has  been  made  or  re- 
fused by  any  court  officer  or  officer  superior 
to  the  one  to  whom  the 'petition  is  present- 
ed.' Subject  to  this  limitation,  one  re- 
strained of  his  liberty  may  in  succession  ap- 
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ply  to  every  court  or  officer  authorized  to- 
issue    the    writ,    notwithstanding    another* 
court  or  officer  having  jurisdiction  may  have- 
refused  to  issue  it  or  to  discharge  him  from 
such  restraint,  'and  from  such  refusal  no- 
appeal  will  lie,'  as  was  held  in  Howe  ▼. 
State,  0  Mo.  682,  the  reason  assigned  in  that- 
case  being  that  'the  refusal  to  grant  a  dis- 
charge is  not  a  final  judgment  from  whicb> 
an  appeal  will  lie  to  this  court.'    .    .     . 
From  these  cases  may  be  deduced  the  doc- 
trine that  the  principle  of  res  judicata  does 
not  apply  in  cases  of  habeas  corpus  to  judg- 
ments remanding  the  prisoner,  or  to  "judg- 
ments discharging  the  prisoner  where  a  new- 
state  of  facts,  warranting  his  restraint,  is- 
shown  to  exist  different  from   that  which 
existed  at  the  time  the  first  judgment  was 
rendered.    That  it  does  apply  to  a  judgment, 
discharging  the  prisoner,  where  no  such  new 
state  of  facts  is  shown,  may  as  readily  be- 
deduced  from  the  case  Ex  parte  Jilz,  64  Mo. 
205,  27  Am.  Rep.  218.    The  distinction  thus 
made    between    judgments    remanding    and 
those  discharging  the  prisoner  grows  out  of 
the  nature  of  the  writ  whose  raison  d'etre- 
is  the  protection  of  personal  liberty."     See- 
also  Re  Boutelle,   124  Mo.   App.  450,   101 
S.  W.  1096. 

With  the  foregoing  matters  eliminated, 
the  case  may  proceed  on  the  theory  that  the- 
allegations  of  the  petition  are  taken  as  true 
only  so  far  as  sustained  by  the  recitals  inr 
the  judgment  and  the  commitment,  but  with- 
out any  bar  arising  from  the  adverse  de- 
cision of  the  court  of  appeals. 

2.  Contempts  logically  arrange  and  di- 
vide themselves  into  four  classes,  viz.,  direct 
and  indirect,  civil  and  criminal.  It  has 
been  said,  generally,  that  criminal  contempt* 
embrace  all  acts  committed  against  the  maj- 
esty of  the  law,  and  the  primary  purpose 
of  their  punishment  is  the  vindication  of 
public  authority.  See  authorities  infra.  On 
the  other  hand,  a  civil  contempt  is  where  a 
person  fails  or  refuses  to  do  something  which 
he  has  been  ordered  to  do,  or  has  done  some- 
thing he  has  been  ordered  not  to  do,  for  the- 
benefit  of  the  opposite  party  to  a  cause.  In 
civil  contempts  the  object  of  the  punishment 
is  for  the  purpose  of  coercing  the  perform- 
ance of  an  act  remedial  in  its  nature.  See 
authorities  infra.  A  direct  contempt  haa 
been  defined  as  a  contempt  in  facie  curutr 
i.  «.,  literally,  in  the  face  of  the  court.  It 
may  consist  in  "noisy  or  tumultuous  con- 
duct in  the  presence  of  the  court,  or  so  near 
thereto  as  to  interrupt  its  proceedings,  or 
an  open  defiance  to  its  powers  or  authority, 
or  disrespectful  behavior  or  language  to  the 
presiding  judge,  or  any  improper  conduct 
tending  to  defeat  or  impair  the  administra- 
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tion  ot  justice."  7  Am.  &  Eng.  Enc.  Law,  2d 
-ed.  title,  "Contempt,"  pp.  27-29;  State  ex 
rel.  Chicago,  B.  Jt  Q.  E.  Co.  t.  Bland,  189 
Mo.  loc.  cit.  206,  88  S.  W.  28  et  aeq.  Cir- 
cimispection  should  °be  used  to  seek  and 
apply  proper  limitations  upon  Uiat  class 
of  cases  covered  by  the  last  clause  of  the 
definition  of  direct  contempt.  Examples 
will  show  the  restrictions.  For  instance, 
under  that  clause,  as  pointed  out  by  the 
learned  authors  of  the  foregoing  treatise,  it 
has  been  held  tltat  attempting  in  the  witness 
room  to  deter  a  witness  from  testifying  by 
offering  him  money  is  a  contempt  in  the 
presence  of  the  court  (Be  Savin,  131  U.  S. 
267,  33  L.  ed.  150,  9  Sup.  Ct.  Bep.  699) ;  and 
held  that  approaching  a  juror  in  the  pres- 
ence of  the  court  with  the  view  of  improper- 
ly influenciDg  his  action  in  the  event  he 
should  be  sworn  in  the  case  is  a  contempt  in 
the  presence  of  the  court  (Be  Cuddy,  131 
U.  S.  280,  33  L.  ed.  154,  0  Sup.  Ct.  Rep. 
703)  ;  and  held  that  a  newspaper  reporter 
who  conceals  himself  in  the  jury  room  for 
the  purpose  of  taking  notes  of  the  proceed- 
ings of  the  jury  is  guilty  of  a  con- 
tempt committed  in  the  immediate  pres- 
ence of  the  court  (Re  Choate,  24  Abb. 
N.  C.  430,  9  N.  Y.  Supp.  321).  An 
indirect  or  constructive  contempt  is  de- 
fined as  "one  offered  elsewhere  than  in 
the  presence  of  the  court,  and  which  tends 
by  its  operation  to  degrade  or  make  impo- 
tent the  authority  of  the  court,  or  in  some 
manner  to  impede  or  embarrass  the  due  ad- 
ministration of  justice."  See  authorities 
first  above.  [7  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  28.] 

The  contempts  outlined  in  the  judgment 
in  the  case  at  bar  are  plainly  criminal  con- 
tempts under  the  foregoing  definitions.  Be- 
in$r  criminal  contempts,  the  adjudged  pun- 
ishment is  a  judgment  in  a  criminal  case, 
and  no  appeal  lies  and  no  writ  of  error  may 
go.  State  ex  rel.  Chicago,  B.  ft  Q.  R.  Co. 
V.  Bland,  supra.  About  such  remedy,  what 
was  said  in  that  case  (page  207  of  189  Mo.) 
is  applicable  here,  to  wit,  that,  where  no 
statutory  right  of  appeal  exists,  or  writ  of 
error  lies,  courts  having  superintending  con- 
trol have  been  astute  and  diligent  in  grant- 
ing relief  by  inspecting  records  under  writs 
of  certiorari  or  Iiabeas  corpus.  Ex  parte 
■O'Brien.  127  Mo.  477,  30  S.  W.  158;  State  v. 
Leftwich,  41  Minn.  42,  42  N.  W.  598;  Re 
Watts.  190  U.  S.  1,  47  L.  ed.  933,  23  Sup. 
Ct.  Rep.  718. 

The  next  question  is,  Are  the  contempts 
-charged  in  the  case  at  bar  direct  or  indirect? 
Obserie,  vital  matter  is  invoh-ed  in  a  correct 
answer  to  that  question;  for  if  they  be  di- 
rect contempts,  they  may  be  punished  at 
common  law.  as  well  as  under  our  statutes 
15  L.R.A.(N.S.) 


(f  1618  [Anno.  Stat.  1906,  p.  1200]),  *on 
view,  inatanier,  without  notice  or  hearing. 
In  such  case  there  is  no  prosecution,  no  plea, 
nor  issue  upon  which  there  can  be  a  trial 
Ex  parte  Terry.  128  U.  S.  loc  cit  308,  32 
L.  ed.  410,  9  Sup.  Ct.  Rep.  77;  citing  State 
V.  Woodfin,  27  N.  C.  (6  Ired.  L.)  199,  42 
Am.  Dec  161;  Whittem  v.  State,  36  Ind. 
196;  4  Stephens's  Com.  bk.  6,  chap.  15; 
Tidd,  Pr.  9th  ed.  London,  1828,  479,  480; 
Ex  parte  Hamilton,  61  Ala.  66;  People  ex 
rel.  Field  v.  Turner,  1  Cal.  162.  In  such 
cases,  the  court  having  hearing  ears  and 
seeing  eyes,  its,  personal  knowledge  takes 
the  place  of  evidence  and  makes  a  trial  an 
idle  ceremony.  The  violence  may  be  stopped 
violently,  as  fire  stops  fire,  or  "like  cures 
like."  If,  on  the  other  band,  the  contempts 
charged  in  the  judgment  at  bar  be  indirect 
or  constructive  contempts,  the  contemner, 
under  our  statutes  (§  1618,  supra)  and 
under  the  common  law,  as  will  presently  be 
pointed  out,  is  entitled  to  notice,  reasonable 
time,  and  a  hearing,  or  else  he  is  condemned 
without  due  process  of  law  as  defined  in  the 
books.  See  Womach  ▼.  St.  Joseph,  201  Mo. 
loc.  cit.  482,  10  L.B.A.(N.S.)  140,  100  S. 
W.  443  et  seq. 

As  will  be  seen,  also,  our  statutes 
are  but  declarative  of  the  common  law 
in  the  foregoing  respects  as  in  many 
others.  Being  so  declarative  ( in  all  respects 
pertinent  here),  we  need  pay  little  atten- 
tion to  questions  relating  to  their  constitu- 
tionality, suggested  by  the  circuit  attorney. 

We  may  digress  far  enough  to  point  out 
that  it  is  insisted  by  him  that  the  scope,  ef- 
fect, and  purpose  of  State  ex  reL  Crow  v. 
Shepherd,  177  Mo.  205,  99  Am.  St.  Rep. 
624,  76  S.  W.  79,  was  to  strike  down  as  un- 
constitutional the  whole  body  of  the  writ- 
ten law  on  the  subject  of  contempts.  Rev. 
Stat.  1899,  i  1616  et  seq.  [Anno.  Stat.  1906, 
p.  1199].  But  we  do  not  so  read  that  case. 
The  statute  (|  1616)  enumerates  certain 
forms  of  contempt,  and  provides  that  in 
their  punishment  courts  have  power  to  pun- 
ish the  acts  enumerated,  "and  no  other." 
The  contempt  charged  in  the  Shepherd  Case 
did  not  come  within  those  enumerated  by 
that  statute.  The  precise  question  held  in 
judgment  in  that  case,  therefore,  was  this: 
Was  that  statute  precluKive,  or  had  this 
court,  as  a  creation  of  the  Constitution,  the 
inherent  power  at  common  law,  of  which 
it  may  not  be  shorn  by  statute,  to  punish, 
as  at  common  law,  for  contempts'  known  to 
the  common  law,  but  on  which  the  statute 

'Contempt  committed  in  the  immediate 
view  and  presence  of  the  court  may  be  pun- 
ished summarily;  in  other  cases  the  party 
charged  shall  be  notified  of  the  accusation, 
and  have  a  reasonable  time  to  make  his  de- 
fense.   Anno.  Stat.  1906,  {  1618,  p.  1200. 
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is  silent?  lite  broad  language  used  in  the 
case,  measured  by  recognized  canons  of  con- 
struction, must  be  read  in  the  light  of  the 
case  and  facts  held  in  judgment.  This  court, 
in  effect,  ruled  that  a  constitutional  court 
may  go  to  the  common  law  for  its  inherent 
power  to  punish  all  contempts,  recognized  as 
such  at  the  common  law,  and  to  the  extent 
that  the  statute  clipped  such  power  it  was 
unconstitutional.  That  holding  was  right; 
but  that  case  did  not  hold  in  judgment,  and 
hence  is  no  authority  for  the  proposition 
that  those  parts  of  tiie  statute  declarative 
of  the  common  law  were  invalid  and  uncon- 
stitutional. 

Recurring  now  to  the  question.  Are  the  of- 
fenses recited  in  the  judgment  direct  or  in- 
direct contempts  T  The  complaint  made  and 
recited  of  the  petitioner  was  his  intentional 
absence  from  the  courtroom  to  the  delay  and 
embarrassment  of  a  trial  in  which  the  peti- 
tioner was  engaged  as  counsel,  fifteen  min- 
utes at  one  time  and  fifty-five  at  another. 
The  petitioner  himself  was  absent.  His  acts 
ad  interim  were  likewise  absent.  His  doings 
went  with  him.  It  would  seem  like  an  ex- 
quisite and  palpable  contradiction  of  terms 
to  complain  in  one  breath  that  the  peti- 
tioner and  his  acts  were  absent,  and  in  the 
next  breath  to  say  that  such  ab- 
sence constituted  a  presence;  that  is, 
a  contempt  committed  in  the  presence 
of  the  court.  The  absence  of  an  attor- 
ney, a  juryman,  a  witness,  an  officer  ( includ- 
ing even  a  member  of  the  bench  himself), 
from  the  courtroom  at  the  precise  time  due 
there  may  be  susceptible  of  many  innocent 
explanations.  Each  and  every  of  these  ab- 
sences are  of  a  kind  and,  hence,  on  a  level, 
and  none  of  these  explanations  are  within 
the  mere  eyesight  or  earshot  of  any  court  of 
ordinary  mortal  endowments.  These  ex- 
planations can  only  come  to  the  court  by 
evidence  aJiunde  his  eye  or  ear,  so  that  it 
would  seem  that  absence  ought  not  to  be 
dealt  with  as  essentially  in  the  same  class 
as  things  that  happen  in  the  view  or  hearing 
of  the  court.  We  think  that  is  the  more 
gracious  and  the  better  view,  comporting 
with  the  good  sense  of  the  thing,  comes  well 
within  the  quoted  definition  of  an  indirect 
contempt,  and  is  sustained  by  the  reason- 
ing of  well-considered  cases.  For  example: 
Gx  parte  O'Brien,  supra;  Re  Dill.  32  Kan. 
068,  49  Am.  Rep.  606,  6  Pac.  30;  Re  Wood, 
82  Mich.  76,  45  N.  W.  1113;  Gordon  v. 
State.  73  Neb.  221,  102  N.  W.  468;  Indian- 
apolis Water  Co.  v.  American  Strawboard 
Co.  (C.  C.)  75  Fed.  loc.  cit.  075;  Ex  parte 
Robinson,  19  Wall.  505.  22  L.  ed.  205;  Ex 
parte  Terry,  supra.  We  hold,  then,  that  the 
contempts  charged  ajiainst  petitioner  Clark 
are  indirect  contempts,  if  any. 

3.  The  next  question  is.  Was  petitioner 
16  L.R.A.(N.S.) 


condemned  without  notice,  without  a  hear- 
ing, and  therefore  denied  due  process  of 
law?  If  it  be  assumed,  in  the  absence  of 
specific  narration,  that  Mr.  Clark  was  pres- 
ent in  court  when  adjudged  guilty  of  two- 
several  contempts,  and  had  actual  notice 
then  and  there  of  what  was  going  on,  yet 
such  notice  is  not  the  notice  contemplated 
by  general  law.  Notice,  in  contemplation 
of  law,  means  a  reasonable  notice,  one  fairly 
sufficient  to  prepare  and  make  a  defense; 
any  other  is  but  sounding  brass  and  tinkling- 
cymbal, — is  form,  not  substance.  State  ex 
rel.  Tedford  v.  Knott,  207  Mo.  167,  105  S. 
W.  1040,  and  cases  cited ;  State  ex  rel.  Mos- 
coni  V.  Maroney,  191  Mo.  531,  90  S.  W.  141. 
Nor  is  it  the  notice  contemplated  by  stat- 
ute law.  Rev.  Stat.  1899,  §  1618  [Anno. 
Stat,  1906,  p.  1200], 

It  will  be  observed  from  the  sundry 
whereases  and  recitals  in  the  judgment  that 
the  learned  judge  spreading;  it  of  record  wan- 
in  a  mood  to  say  what  he  had  to  say,  every 
jot  and  title,  in  writing.  His  mind  ran 
strongly  to  that  course.  Nor,  apparently, 
was  he  in  aught  awed  from  the  "career  of 
liis  humor."  In  the  actual  presence  of  all 
that  is  set  down,  the  presumption  ought  to 
be  indulged  (nothing  appearing  to  prevent) 
that  all  the  facte  appear  in  black  on  white. 
By  necessary  inference,  then,  it  appears  by 
indirection  there  was  no  notice,  no  formu- 
lated charges,  no  hearing,  as  the  latter  term 
is  known  to  the  law.  Certainly  a  judgment 
that  took  note  of  fifteen  minutes'  delay  at 
the  morning  sitting  of  the  court  would  not 
neglect  to  note  things  of  such  pith  and 
gravity  as  the  formulation  of  charges,  the 
service  of  notice,  and  a  hearing  of  evidence, 
if  such  things  were  in  esse.  True  it  is  the 
court  used  a  terminology  that,  absent  other 
controlling  reasons,  mi<;ht  faintly  indicate  a 
hearing.  It  says :  "Whereas,  the  court  wa» 
of  the  opinion  that  said  delay  on  the  part 
of  said  Willis  H.  Clark  was  intentional." 
It  says:.  "Whereas,  this  court  doth  find  as- 
a  fact  that  said  failure  on  the  part  of  said 
Clark  to  promptly  return  into  court  and  con- 
tinue the  trial  of  the  above  cause,  which> 
was  then  on  trial,  was  wilful  and  in  utter 
disregard  of  the  authority  of  this  court." 
But  it  must  be  remembered  that  the  finding 
of  the  court  was  based  on  its  theory  that 
the  contempt  was  committed  in  his  imme- 
diate presence,  thereby  excluding  the  idea 
of  citation  and  evidence;  and  it  must  not 
be  forgotten  that,  while  the  word  "opinion,"" 
in  a  close  and  strict  sense,  is  used  as  a  terra 
indicating  a  decision  of  a  court  upon  plead- 
ings and  facte  duly  presented  in  a  cause,  yet 
it  is  a  word  of  so  fiexible  meaning  as  to- 
indicate  "notion,"  "idea,"  "view,"  and, 
broadly,  one's  opinions  may  mean  one's  "sen- 
timents."   In  the  absence  of  the  usual  nar- 
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ratiaaa  of  notice  mod  hearing  (eommonly  Ap- 
pearing in  all  judgments),  it  is  sticking  in 
tbe  bark  to  say  that  such  matter  of  sub- 
stance may  be  inferred  by  saying  the  "court 
doth  find,"  or  by  the  use  of  the  word  "opin- 
ion." It  ia  allowable  to  a  drowning  man, 
but  not  to  a  court  of  justice,  to  grasp  at 
straws.  A  judgment  in  contempt,  like  a 
pyramid,  should  stand  broadly  on  a  base,  not 
on  a  small  point  or  apcz. 

It  only  remains  to  say  that  in  indirect  con- 
tempts the  alleged  contemner  is  entitled  by 
statute  to  notice  of  the  accusation  and  a 
reasonable  time  to  make  his  defense.  Sec- 
tion 1618,  Kev.  Stat.  1899  [Anno.  Stat.  1906, 
p.  1200].  Precisely  so,  also,  runs  the  com- 
mon law.  Drawing  from  the  undeflled  well 
of  tiie  common  law,  we  find  it  said  by  Black- 
stone  (4  Bl.  Com.  *280)  :  "If  the  con- 
tempt be  committed  in  the  face  of  the  court, 
the  offender  may  be  instantly  apprehended 
and  imprisoned,  at  the  discretion  of  the 
judges,  -without  any  further  proof  or  ex- 
aminatiMi.  But  in  matters  that  arise  at  a 
distance,  and  of  which  the  court  cannot  hare 
so  perfect  a  knowledge,  unless  by  the  con- 
fession of  the  party  or  the  testimony  of  oth- 
ers, if  the  judges  upon  affidavit  see  suf- 
ficient ground  to  suspect  that  a  contempt 
has  been  committed,  they  either  make  a  rule 
on  the  suspected  party  to  show  cause  why 
'an  attachment  should  not  issue  against  him, 
or,  in  very  flagrant  instances  of  contempt, 
the  attachment  issues  in  tiie  first  instance; 
as  it  also  does  if  no  sufficient  cause  be  shown 
to  discharge;  and  thereupon  the  court  con- 
firms and  makes  absolute  the  original  rule. 
This  process  of  attachment  is  merely  in- 
tended to  bring  the  party  into  court;  and, 
when  there,  he  must  either  stand  committed, 
or  put  in  bail,  in  order  to  answer  upon  oath 
to  such  interrogatories  as  shall  be  adminis- 
tered to  him  for  the  better  information  of 
the  court  with  respect  to  the  circumstances 
of  the  contempt.  These  interrogatories  are 
in  the  nature  of  a  charge  or  accusation,  and 
must,  by  the  course  of  the  court,  be  exhib- 
ited within  the  first  four  days,"  etc.  See 
also  Brown  on  Jurisdiction  of  Courts,  2d 
ed.  p.  402,  and  cases  cited  in  footnotes.  So 
that,  if  the  statute  be  looked  to,  the  judg- 
ment, viewed  from  its  four  corners,  is  irreg- 
ular and  void  for  lack  of  due  process  of  law 
and  resulting  lack  of  jurisdiction;  if  the 
common  law  be  looked  to,  the  same  con- 
clusion must  be  reached.  The  judgment  fall- 
ing, the  commitment  falls.  The  one  is  predi- 
cated of  the  other. 

We  make  no  manner  of  doubt  that  a  wil- 
ful, unexplained  absence  from  the  court- 
room, to  the  harassment  and  delay  of  the 
court  in  the  orderly  administration  of  jus- 
tice ina  case  on  trial,  on  the  part  of  an  at- 
torney at  law  (an  officer  of  the  court,  and 
1SLJIA.(N.S.) 


hence  a  part  of  it) ,  may  be  found  to  be  con- 
tempt of  court,  on  due  accusation,  notice,  and 
hearing,  and  nothing  said  herein  must  be- 
taken as  indicating  a  contrary  view.  But  in 
this  case,  for  reasons  set  forth,  the  petition- 
er is  entitled  to  his  discharge.  Other  ques- 
tions  discussed  in  briefs  of  counsel  are  re- 
served. His  discharge  is  accordingly  or- 
dered. 

All  ooneur. 


NORTH  CABOIillfA  SUPKBME 
COITRT. 

D.  J.  SATTERFIELD 

V. 

W.  B.  KINDLEY  et  aL,  Appts. 

(144  K.  C.  466,  67  S.  E.  146.) 

Jndlclal    sale  —  undertaking  —  binding- 
effect. 

1.  The  mere  fact  that  one  bids  off  prop- 
erty at  a  judicial  sale  and  claims  an  in- 
terest in  it  does  not  render  him  liable  upon 
an  undertaking  by  another  that  the  property 
should  be  bid  off  for  him  by  the  former  and 
that  he  would  pay  the  debts  secured  by  the 
property  up  to  a  specified  amount. 

Same  —  promise  to  pay  debta  —  statute 
of  frauds. 

2.  After  he  has  secured  the  property,  one 
who  has  promised  to  bid*  in  the  property  of 
a  corporation  at  a  judicial  sale  and  pay  the 
debts  secured  by  it  cannot  rely  on  the  stat- 
ute of  frauds  to  avoid  compliance  therewith. 
Same  —  acreement  to  chlU'  bid. 

3.  An  agreement  between  a  stockholder 
and  creditors  of  a  corporation  whose  claims 
are  secured  by  deed  of  trust  on  the  cor- 
porate property,  that  he  will  bid  in  the  prop- 
erty at  a  judicial  sale  and  pay  the  corporate 
debts  to  the  amount  of  its  value,  is  not  in- 
valid as  an  agreement  to  suppress  bidding. 
Same  —  another's  debts. 

4.  An  agreement  between  a  stockholder  of 
a  corporation  and  other  stockholders  and 
secured  creditors  that  the  former  will  pur- 
chase at  the  judicial  sale  the  property  by 
which  the  debts  are  secured,  and  pay  the 
debts  to  the  value  of  the  property,  is  not  in- 
valid as  a  promise  to  answer  for  the  debts 
of  another. 


(April  30,  1907.) 


Case  Note.  —  Right  of  credttor  to  en- 
force promise  of  one  allowed  to  ne- 
eutv  property  at  judicial  sale  upon 
faith  of  hia  promise  to  pay  oicner'a 
debte. 

Aa  shown  by  the  cases  cited  in  the  de- 
cision reported,  the  weight  of  authority  holds 
that  one  purchasing  property  under  an  oral 
agreement  that  he  will  pay  the  owner's  debts 
as  part  of  the  consideration  thereof  cannot 
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APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Cabarrus 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  on  a  promise  to  pay 
plaintiff's  claim.    Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  M.  Smith  and  W.  G.  Means, 
for  appellants: 

No  director  of  the  corporation  could  pur- 
chase at  the  sale,  either  directly  or  indi- 
rectly, and  any  agreement  of  the  kind  al- 
leged was  void. 

2  Cook,  Corp.  8  633,  p.  918. 

The  agreement  suppressed  bidding,  and 
was  void. 

Smith  V.  Greenlee,  13  N.  C.  (2  Dev.  L.) 
126,  18  Am.  Dec.  604. 

Mr.  W.  J.  Montgomery,  for  appellee: 

The  subject  of  the  action  is  neither  a  eon- 
tract  for  the  purchase  of  an  interest  in  land, 
nor  a  promise  to  pay  the  debt  of  another. 

Little  V.  McCarter,  89  N.  C.  233;  White- 
huiBt  V.  Hyman,  90  N.  C.  489;  Mason  y. 
Wilson,  84  N.  C.  64,  37  Am.  Rep.  612. 

Brown,  J,,  delivered  the  opinion  of  the 
court: 

The  plaintiff's  evidence  tends  to  prove 
that  the  plaintiff,  with  others,  were  cred- 
itors of  the  G.  W.  Patterson  Manufactur- 
ing Company,  an  insolvent  corporation,  and 
that  their  debts  were  secured  by  deed  in 
trust  conveying  real  property  to  a  trustee 
for  their  benefit.  Suit  had  been  brought  and 
a  decree  obtained  foreclosing  their  lien,  and 
the  property  was  duly  advertised  for  sale 
by  the  commissioner.  The  two  defendants. 
Kindley  and  James,  the  former  a  stockhold- 
er in  said  corporation,  met  with  several  other 
stockholders,  for  the  purpose  of  arranging 
the  secured  indebtedness  and  to  take  steps 
to  insure   that  the   property  would  bring 


its  value  at  the  approaching  sale.  It  was 
ascertained  that  the  total  amount  of  the  se- 
cured indebtedness  in  the  deed  of  trust  was 
$11,250.  Plaintiff's  evidence  tends  further 
to  prove  that  at  the  conference  the  defend- 
ant Kindley  agreed  that  he  would  buy  the 
property  at  said  price  and  pay  the  indebted- 
ness in  full,  whether  the  public  bidding 
reached  that  figure  or  not;  and  it  was  agreed 
that  defendant  James  should  bid  off  the  prop- 
erty for  Kindley.  Relying  upon  this  agree- 
ment, the  secured  creditors  did  not  bid  on 
the  property.  It  was  "knocked  off"  to  James, 
for  Kindley,  at  $8,000,  and  the  sale  con- 
firmed by  the  court  without  opposition  upon 
the  part  of  plaintiff  or  the  other  creditors, 
who  relied  on  Kindlejr's  promise.  The  de- 
fendants offered  evidence  to  the  contrary, 
but  the  jury  found  for  plaintiff. 

In  limine,  we  find  no  evidence  whatever 
tending  to  prove  that  defendant  James  was 
a  party  to  the  agreement  to  pay  the  se- 
cured debts  and  take  the  mill.  A  careful  in- 
spection of  the  record  discloses  that  such 
agreement,  if  made  at  all,  was  made  by  de- 
fendant Kindley  alone.  While  James  bid 
off  the  property,  and  now  claims  to  be  a  part 
owner  of  it,  there  is  no  evidence  that  Kind- 
ley  was  authorized  to  speak  for  his  codefend- 
ant,  or  did  speak  for  him,  when  he  agreed  to 
take  the  property  and  pay  the  debts.  We 
are  therefore  of  opinion  that,  as  to  defend- 
ant James,  his  Honor  erred  in  refusing  the  . 
second  prayer  for  instructions.  As  no  mo- 
tion to  nonsuit  was  made  at  any  stage  of 
the  case,  a  new  trial  must  be  had  as  to  de-  > 
fendant  James. 

In  behalf  of  the  defendants,  it  was  most 
ably  contended  by  their  learned  counsel,  Mr. 
Means,  that  the  contract  is  void  under  the 
statute  of  frauds:  (1)  Because  it  is  a  con- 
tract to  convey  and  purchase  land,  and  is 


escape  liability  upon  such  promise  under 
a  plea  of  the  statute  of  frauds,  if  the  con- 
tract has  been  so  far  performed  that  he  has 
received  the  property.  It  is  not'  the  pur- 
pose of  this  note  to  consider  this  line  of 
cases.  The  question  here  is  not  so  easy  of 
solution,  the  promise  involved  in  Satterfield 
V.  Kindley  having  been  made  to  the  owner  of 
the  property  and  to  secured  creditors  thereon, 
that  the  promisor  would  buy  the  property 
at  a  judicial  sale  and  pay  a  sufficient  amount 
therefor,  so  that  the  owner's  indebtedness 
should  be  paid  in  full  whether  the  public 
bidding  reached  that  amount  or  not.  As 
stated  in  the  opinion,  the  agreement  was 
not  so  much  an  agreement  to  pay  the  debts 
of  the  insolvent  corporation  as  it  was  a 
promise  to  purchase  the  property  at  a  given 
price  sufficient  to  pay  its  debts. 

A  somewhat  similar  state  of  facta  was  pre- 
sented in  Ackley  v.  Parmenter,  98  N.  Y.  425, 
60  Am.  Rep.  693.  wherein  it  was  held  that  the 
oral  promise  of  defendant,  made  to  induce 
the  postponement  of  the  sale  of  real  estate 
16  LJl.A.(N.S.) 


at  foreclosure  sale,  that,  if  the  adjournment 
was  granted,  he  would  pay  the  amount  due, 
or  would  bid  off  the  property  at  the  ad- 
journed day  for  a  sura  sufficient  to  pay  the 
plaintiff's  claim,  was  within  the  statute  of 
frauds  and  not  enforceable,  such  indulgence 
not  being  regarded  as  supplying  a  consid- 
eration beneficial  to  the  promisor  which 
would  impart  to  the  promise  the  character 
of  an  original  undertaking,  even  though  de- 
fendant attended  the  sale  and  bid  off  the 
property  at  a  less  sum. 

In  Howell  v.  Howell,  Harp.  Eq.  166,  an  al- 
leged parol  agreement  with  the  owner  of 
land  to  purchase  the  same  at  a  sheriff's 
sale,  and  pay  therefor  an  amount  sufficient 
to  pay  all  the  liens  against  it,  and  to  redeed 
to  the  owner  a  certain  proportion,  was  held 
to  be  within  the  statute  of  frauds.  The 
action  in  this  case,  however,  was  by  the 
owner  to  compel  the  redeeding  to  him  of 
that  portion  of  the  land  promised  by  the 
purchaser. 
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not  in  writing;  (2)  that  it  is  an  obligation 
to  "answer  tlie  debt,  default,  or  miscarriage 
of  another,"  which  must  likewise  be  in 
writing.  In  respect  to  the  first  contention, 
we  will  observe  that  it  is  common  learning 
that  the  statute  does  not  apply  to  executed 
contracts;  and  it  is  likewise  generally  held 
that,  when  so  much  of  a  contract  as  would 
bring  it  within  the  statute  of  frauds  has 
been  executed,  all  the  remaining  parts  be- 
«ome  enforceable,  and  the  parties  regain  all 
the  rights  they  would  have  had  at  common 
law.  Browne,  Stat.  Fr.  f  117.  Thus  it  is 
conceded  that,  when  a  conveyance  of  land 
is  executed  and  accepted,  in  pursuance  of  a 
prior  verbal  agreement,  an  action  may  be 
maintained  for  a  breach  of  the  promise  to 
pay  the  price.  Browne,  supra,  where  the 
Authorities  are  collected.  A  court  of  equity 
will  not  allow  the  vendee  to  hold  the  land, 
and  at  the  same  time  refuse  to  pay  for  it. 
Champion  v.  Munday,  85  Ky.  31,  2  8.  W. 
546.  Therefore,  in  equity  the  receipt  of  the 
purchase  money,  usually  contained  in  a  deed 
for  land,  is  regarded  as  evidential,  and  not 
as  an  absolute  estoppel. 

As  to  the  second  contention,  we  are  like- 
wise of  opinion  that  the  contract  is  not 
void  as  an  agreement  to  suppress  bidding. 
and  that  it  also  does  not  come  within  the 
10th  section  of  the  statute  of  frauds.  There 
is  no  evidence  here  that  the  purpose  of  the 
parties  was  to  "chi  1  the  sale"  and  to  pur- 
chase the  property  at  less  than  its  market 
value.  On  the  contrary,  the  agreement  was 
evidently  made  without  design  to  commit 
a  fraud,  but  to  make  the  property  bring  its 
full  value  and  to  enable  the  defendants  to 
more  conveniently  acquire  the  title.  An 
agreement  with  such  purpose  in  view  is  val- 
id. 3  Am.  &  Eng.  Enc.  Law,  pp.  606,  507, 
and  cases  cited.  The  agreement  is  not  so 
much  an  agreement  to  pay  the  debts  of  the 
insolvent  corporation,  as  it  is  an  agreement 
to  purchase  the  property  at  a  given  price 
sufficient  to  pay  its  secured  debts.  The 
agreement,  according  to  plaintiff's  evidence, 
was  made  not  only  with  the  creditors,  but 
also  with  stockholders,  and  was  reaffirmed 
at  a  meeting  of  the  directors,  the  day  before 
the  sale,  when  plaintiff  acted  as  chairman. 
The  sale  was  the  only  practical  method  of 
earrying  this  agreement  into  effect  and  per- 
fecting title.  Having  purchased  the  prop- 
erty and  acquired  title  to  it  in  pursuance 
of  the  agreement,  the  overwhelming  weight 
of  authority  will  hold  the  defendant  to  its 
performance  on  his  part.  Clark,  Contr.  { 
40d,  and  notes.  One  of  the  earliest  cases 
in  the  English  courts  is  Williams  v.  Leper, 
3  Burr.  1886.  Leper  had  taken  possession 
of  the  property  of  one  Taylor,  a  tenant  of 
Williams,  in  behalf  of  creditors.    Williams 


to  take  the  property  and  pay  Williams's 
debt.  The  judges  all  agreed  the  case  was  not 
within  the  statute  as  a  promise  to  pay  the 
debt  of  another.  Lord  Mansfield  said: 
"The  goods  are  the  fund.  The  question  is 
not  between  Taylor  and  the  plaintiff.  The 
plaintiff  had  a  lien  upon  the  goods."  Mr. 
Justice  Wilmot  held  that  the  action  could 
be  maintained  against  Leper,  as  money  had 
and  received  for  plaintiff's  use. 

In  our  case  the  defendant  was  not  dealing 
with  a  stranger  to  Ihe  property,  but  with 
those  who  practically  owned  and  controlled 
it,  and  who  were  to  all  intents  and  pur- 
poses vendors  of  it.  This  brings  it  within 
that  class  of  cases  mentioned  by  Mr.  Reed 
as  not  within  the  statute.  "A  common  ex- 
ample ...  is  where  the  purchaser  of 
property  agrees,  in  payment  of  its  price,  to 
discharge  a  debt  due  by  the  seller.  This 
category  does  not  in  principle  differ  much 
from  promises  in  consideration  of  a  fund." 
1  Reed,  Stat.  Fr.  {  115.  "A  deed  to  the  de- 
fendants, in  consideration  of  their  paying 
the  vendor's  debts,  is  not  within  the  statute 
of  frauds;  the  promise  is  not  a  guaranty, 
but  to  pay  the  guarantor's  own  debt,  and 
the  liability  is  not  confined  to  the  amount 
of  the  consideration  for  the  land."  Reed, 
supra,  and  cases  cited.  A  common  example 
is  the  purchase  of  a  partnership,  a  business 
interest,  or  a  stock  of  goods  upon  an  agree- 
ment to  take  the  goods  and  pay  the  debts. 
Where  the  purchaser  takes  the  goods  under 
such  agreement,  he  will  be  compelled  to  pay 
the  debts.  Lee  v.  Fontaine,  10  Ala.  764,  44 
Am.  Dec.  505;  Bracken  v.  Dillon,  64  Ga. 
251,  37  Am.  Rep.  70;  Shaver  v.  Adams,  32 
N.  C.  (10  Ired.  L.)  14.  The  contract  or 
agreement  as  testified  to  by  plaintiff,  upon 
which  he  sues,  is  an  original  contract  be- 
tween the  parties  upon  a  sufficient  legal  con- 
sideration. Shaver  v.  Adams,  supra;  Cooper 
V.  Chambers,  15  N.  C.  (4  Dev.  L.)  261,  25 
Am.  Dec.  710.  There  are  one  or  two  cases 
in  our  Reports  which  appear  to  support  de- 
fendant's contention;  one  of  which  is  cited 
by  Mr.  Reed  in  his  note  to  {  116.  That  au- 
thor, however,  says :  "The  weight  is  clearly, 
however,  in  favor  of  the  right  of  the  creditor 
to  sue  when  the  promisor  has  funds  of  the 
debtor  in  his  hands,  or  owes  the  latter  under 
an  obligation  which  by  the  guaranty  he 
proposes  to  discharge."  In  29  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  914,  the  principle  is 
stated,  in  line  with  the  text  writers  and 
precedents,  as  follows:  "A  promise  by  the 
purchaser  of  property,  and  as  a  part  of  the 
consideration  for  the  purchase,  to  pay  a 
debt  of  the  seller,  or  a  promise  to  pay  a 
claim  of  the  seller  against  a  third  person, 
is  a  promise  to  pay  the  purchaser's  debt, 
and  not  within  the  statute.     For  the  same 


distrained  for  rent.     Leper  verbally  agreed  '  reason,  the  purchaser's  oral  promise,  as  a 
16  iJt.A.(N.S.)  26 
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part  of  the  transaction,  to  pay  and  discharge 
an  encumbrance  upon  the  property  pur- 
chased, is  valid."  The  author  cites  cases 
from  almost  every  state  in  support  of  his 
text,  and  several  from  this  court.  A  leading 
case  in  this  country  is  Barker  ▼.  Bucklin, 
2  Denio,  45,  where  all  the  older  cases  are 
reviewed.  In  Rice  v.  Carter,  33  N.  C.  (11 
Ired.  L.)  298,  the  facts  were  that  A  sold 
land  to  B.  As  the  price  of  the  land,  B  prom- 
ised verbally  to  pay  $100  to  C,  to  whom  A 
was  indebted.  In  that  case  Judge  Pearson 
■ays:  "The  case  does  not  fall  under  the 
operation  of  this  section,  for  the  promise 
is  to  pay  the  debt,  not  of  another  person, 
but  of  the  very  person  to  whom  the  promise 
is  made;  and  it  is  well  settled  that  such  a 
promise  does  not  fall  within  the  operation 
of  this  section  of  the  statute."  Ashford  ▼. 
Robinson,  30  N.  0.  (8  Ired.  L.)  114;  Row- 
land V.  Rorke,  49  N.  C.  (4  Jones,  L.)  339; 
Threadgill  v.  McLendon,  76  N.  C.  24;  Ma- 
son V.  Wilson,  84  N.  C.  64,  37  Am.  Rep. 
612.  In  Whitehurst  v.  Hyman,  90  N.  0. 
487,  it  is  held  that  a  promise  based  upon  a 
new  and  original  consideration  of  benefit  or 
harm  moving  between  the  party  to  whom  the 
debt  is  due  and  the  party  agreeing  to  pay 
the  same  is  not  "a  promise  to  answer  the 
debt  or  default"  of  another,  and  need  not  be 
in  writing.  Many  authorities  are  cited  in 
the  opinion  in  tbat  ease  by  Mr.  Justice  Mer- 
rimon,  which  support  %he  conclusion  of  the 
court.  Little  v.  McCarter,  89  N.  C.  233. 
Practically  the  same  principle  is  asserted  by 
this  court  as  late  as  1904,  through  Mr.  Jus- 
tice Walker,  in  Voorhees  v.  Porter,  134  N.  C. 
691,  66  L.R.A.  736,  47  S.  £.  31.  In  the  case 
at  bar  defendant,  according  to  plaintiff's 
evidence,  agreed  not  only  with  the  credit- 
ors, but  with  the  debtor  corporation,  repre- 
sented by  its  directors  and  stockholders,  to 
buy  its  property  at  the  sale  for  $11,200  and 
to  pay  its  debts,  which  were  a  lien  thereon. 
He  purchased  the  property  at  $8,000,  ac- 
quired title,  and  now  refuses  to  pay  the  bal- 
ance of  the  indebtedness.  In  the  language 
of  Lord  Mansfield  in  Williams  v.  Leper,  su- 
pra: "This  [case]  has  nothing  to  do  with 
the  statute  of  frauds.  It  is  rather  a  fraud 
in  the  defendant  to  detain  the  £46  from  the 
plaintiff,  who  had  an  original  lien  upon  the 
goods." 

It  is'  contended  by  defendant  that  the  in- 
debtedness for  which  judgment  was  rendered 
is  not  admitted  by  the  answer.  Section  4 
of  the  complaint  sets  out  the  evidences  of 
debt  for  which  plaintiff  alleges  he  is  liable 
as  indorser  for  the  Patterson  Manufacturing 
Company,  as  well  as  that  due  him  person- 
ally. This  is  specifically  admitted  by  the 
first  paragraph  of  the  answer.  All  of  this 
indebtedness  is  secured  by  the  trust,  and  all 
of  it,  the  plaintiff  avers,  the  defendant 
15  L.R~A.(N.S.) 


agreed  to  pay  as  part  of  the  purchase  price 
of  the  property.  No  contest  was  made  in 
the  superior  court  in  respect  to  that  matter, 
and  no  appropriate  issue  tendered.  By  mu- 
tual consent,  the  cause  was  tried  solely  upon 
the  controversy  embodied  in  the  issues  sub- 
mitted. It  does,  however,  appear  that  the 
notes  set  out  in  paragraph  4  of  the  com- 
plaint should  have  been  credited  with  their 
pro  rata  portion  of  the  $8,000  paid  by  de- 
fendant on  the  purchase  money  to  the  com- 
missioner, which  credits  appear  in  the  ac- 
count stated  by  John  M.  Cook,  clerk  of  su- 
perior court,  August  term,  1905.  If  these 
credits  were  given  before  rendition  of  the 
judgment,  then  the  judgment  is  correct.  If 
they  have  not  been  credited  at  all,  then  the 
court  below  will  modify  the  judgment  by  al- 
lowing them. 

We  find  no  errors  in  the  record  as  to  de- 
fendant Kindley,  and  as  to  him  the  judg- 
ment is  affirmed,  subject  to  the  right  of  the 
superior  court  to  allow  said  credits.  As  to 
defendant  James  there  must  be  a  trial  de 
novo. 

New  trial  as  to  defendant  James.  Af- 
firmed as  to  defendant  Kindley.  Let  all  the 
costs  of  this  court  be  taxed  against  defend- 
ant Kindley. 


KENTUCKY  COURT  OP  APPEAIiS. 

JEFF  0.  DAVIS,  Admr.,  etc,  of  Johnny 
Davis,  Deceased,  Appt., 

T. 

OHIO  VALLEY  BANKING  &  TRUST  COM- 
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Pleading  —  negligence  ^  snfflciency   of 
petition. 

1.  A  petition  in  an  action  for  damages  for 
the  death  of  a  boy,  which  charges  that  he 
lost  his  life  by  the  "gross  negligence  of  the 
defendant,  its  agents,  servants,  and  em- 
ployees," while  running  an  elevator;  and 
which  contains  a  statement  of  the  manner 


Case  Note.  —  LtahiUty  of  ou;ner  of  ele- 
vator for  injury  to  treapassera  or  li- 
censees. 

In  the  preparation  of  this  note,  it  baa 
been  assumed  that  the  term  "licensee"  does 
not  include  passengers,  but  relates  to  per- 
sons upon  the  elevator  by  express  or  im-. 
plied  invitation  or  permission  for  purposes 
other  than  that  of  transportation,  and  that 
a  "trespasser"  is  one  who  is  wrongfully 
upon  the  elevator  regardless  of  his  purpose. 

In  Muench  v.  Heinemann,  119  Wis.  441, 
96  N.  W.  800,  a  distinction  is  drawn  be- 
tween  licensees  by  invitation,  or  affirmative 
consent,  and  licensees  by  permission,  or  mere 
sufferance;  the  court  holding  that,  as  to  tho 


Digitized  by 


Google 


1908. 


DAVIS  V.  OHIO  VALLEY  BANKING  ft  T.  CO. 


403 


in  which  the  accident  was  caused, — is  suffi- 
eient,  it  being  unnecessary  to  get  out  the 
circumstances  or  details,  or  to  show  that 
the  deceased  was  free  from  negligence. 
Ifecllgenoe  —  riding  on  top  of  elevator 
—  trespassers. 

2.  A  boy  who,  with  the  Icnowledge  or  im- 
plied consent  of  an  elevator  operator,  rides 
on  top  of  the  car,  is  not  a  .trespasser,  either 
while  riding  or  while  trying  to  get  off. 
Master  —  rldlne  on  top  of  elevator. 

3.  It  is  the  duty  of  an  elevator  operator 
who  knows  that  a  boy  is  riding  on  top  of 
the  car  to  use  ordinary  care  to  prevent  his 
injury,  even  if  the  latter  is  treated  as  a 
trespasser;  and  the  master  is  liable  for  the 
former's  failure  to  do  so,  although  at  the 
precise  moment  of  the  injury  the  operator 
may  not  actually  know  the  boy  is  in  dan- 


ger, where  he  can  ascertain  that  fact  by 
looking. 

Negligence  —  contributory     negligence 
of  boy. 

4.  The  affe  of  a  twelve-year-old  boy  who 
is  killed  while  trying  to  get  off  the  top  of 
an  elevator  where  he  has  been  riding  must 
be  taken  into  consideration  in  determining 
the  extent  to  which  his  contributory  negli- 
gence affects  the  right  of  recovery  for  his 
death. 

Master  —  scope  of  employment. 

5.  The  act  of  an  elevator  operator  in  per- 
mitting a  boy  to  ride  on  top  of  the  elevator 
is  not  outside  of  the  scope  of  his  employ- 
ment. 

Same  —  boy  as  elevator  operator. 

6.  The  liability  of  a  master  for  the  killing 
of  a  person  by  the  negligent  starting  of  an 


former,  the  owner  of  the  elevator  owes  the 
duty  of  exercising  ordinary  care,  while,  as 
to  tiie  latter,  the  owner  owes  no  duty  except 
to  refrain  from  acts  of  active  negligence. 
This  distinction  is  not  adverted  to  in  the 
following  cases  of  injury  to  licensees,  but  it 
will  be  observed  that,  where  the  facts  of 
the  ease  clearly  place  it  in  one  class  or  the 
other,  the  rule  laid  down  in  the  Muench 
Case  as  to  the  duty  of  the  owner  is  the  rule 
which  has  generally  been  recognized. 

In  Faris  v.  Hoberg,  134  Ind.  269,  39  Am. 
St.  Rep.  261,  33  N.  E.  1028,  it  was  held 
that  one  who  entered  the  rear  door  of  a  store 
building,  with  the  permission  of  the  mer- 
chant, to  search  for  a  drayman,  was  a  li- 
censee, and  could  not  recover  for  an  injury 
caused  by  falling  down  an  elevator  shaft, 
neither  of  the  openings  to  which  was  guard- 
ed or  protected  by  barriers;  and  it  was 
proper,  upon  these  fasts  appearing,  to  direct 
a  verdict  for  the  defendant. 

In  Kentucky  Distilleries  ft  Warehouse  Co. 
V.  Leonard,  25  Ky.  L.  Rep.  2046,  79  S.  W. 
281,  it  was  held  that,  where  it  became  nec- 
essary, as  an  incident  of  the  work  of  an  em- 
ployee of  an  independent  contractor,  to  use 
a  freight  elevator,  and,  while  using  the 
same,  -with  ordinary  care  for  his  own  safety, 
it  fell  and  injured  him  by  reason  of  the  de- 
fective condition  of  its  appliances,  of  which 
he  had  no  knowledge  and  could  not  have 
known  by  the  use  of  ordinary  care,  and 
which  was  known  to  the  owner,  such  em- 
ployee was  entitled  to  recover  damages  for 
his  injury;  and  the  trial  court  properly 
overruled  defendant's  motion  for  a  peremp- 
tory instruction  to  the  ju^  to  find  for  it. 

In  Ford  v.  Crigler,  25  Ky.  L.  Rep.  56,  74 
S.  W.  661,  it  appeared  that,  while  plaintiff, 
a  drayman  in  the  employ  of  the  owner  of 
stored  goods,  was  removing  such  goods  from 
the  warehouse  and  loading  them  upon  a 
freight  elevator,  which  was  the  only  way  by 
which  they  could  be  removed  from  the  build- 
ing, he  placed  one  of  his  feet  upon  the  ele- 
vator, and  it  suddenly,  and  unexpectedly  to 
him,  gave  way  and  fell  to  the  cellar  below, 
severely  injuring  him;  that  it  was  out  of 
repair  and  dangerous,  and  had  fallen  be- 
fore, to  the  knowledge  of  its  owner:  and 
16  L.R.A.(N.&) 


that  the  plaintiff  had  no  knowledge  or  in- 
formation of  its  defective  condition.  It 
was  held  that  it  was  error  peremptorily  to 
instruct  the  jury  to  find  for  the  owner  of 
the  elevator. 

In  Grifhahn  v.  Kreizer,  62  App.  Div.  413, 
70  N.  Y.  Supp.  973,  Affirmed  without  opin- 
ion in  171  N.  y.  661,  64  N.  E.  1121,  it  ap- 
peared that  an  expressman,  engaged  by  a 
tenant  of  a  building  to  remove  freight  from 
such  building,  in  which  was  maintained  a 
freight  elevator  for  the  use  of  the  tenants, 
was  compelled  to  step  into  the  elevator  car 
in  order  to  place  and  arrange  the  freight, 
whereupon  the  car  fell  to  the  bottom  of  the 
shaft  carrying  him  down  to  his  death.  It 
was  held  that  the  owner  of  the  elevator 
owed  to  him  the  duty  of  exercising  reason- 
able care  to  see  that  the  elevator  was  safe; 
and  whether  or  not  such  care  was  exercised 
was  a  question  for  the  jury. 

In  Cleary  v.  Brooklyn  Factory  ft  P.  Co. 
79  App.  Div.  35,  79  N.  Y.  Supp.  1041,  it 
was  held  that  plaintiff  failed  to  make  out  a 
case  of  negligence  where  he  showed  that  he 
was  injured  in  consequence  of  the  unex- 
pected movement  of  a  freight  elevator  in 
which  he  was  placing  goods  to  be  conveyed 
to  an  upper  floor;  that  the  elevator  could 
be  operated  only  by  pulling  a  rope  in  the 
elevator  shaft,  which  he  claimed  was  pulled 
by  someone  above  or  below  the  elevator  with- 
out warning  to  him;  that  he  had  operated 
it  more  than  twenty  times  before  the  acci- 
dent, and  did  not  suppose  that  it  could  be 
started  by  anyone  standing  outside  of  the 
elevator  shaft;  and  there  was  no  evidence 
that  any  similar  accident  had  ever  before 
occurred,  although  the  elevator  had  been  in 
use  for  fourteen  years. 

In  Arzt  V.  Lit'  198  Pa.  519.  48  Atl.  297. 
it  appeared  that  plaintiff,  employed  to  paint 
the  elevator  shaft  by  standing  upon  the 
elevator  cage,  and  having  the  cage  grailually 
lowered  as  the  work  progressed,  objected  to. 
waiting  until  the  elevator  boy  could  get 
his  supper  and  return,  and,  at"  the  sugsos- 
tion  of  the  hoy  that  he  could  run  the  ele- 
vator himself  while  standing  upon  the  cage, 
got  upon  the  cage,  pulled  one  of  the  ropes 
and  started  the  cage  upward,  but  was  un- 
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elevator  ia  not  affected  by  the  fact  that  the 
operator  of  the  car  is  a  boy,  but  is  tested 
by  the  latter'a  acta  aa  measured  by  the 
standard  that  would  be  applied  in  the  case 
of  a  careful  and  experienced  man. 

(January  15,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Henderson  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negligent 
killing  of  plaintifTs  intestate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  P.  McClain,  for  appellant: 

Appellee  was  negligent. 

Flynn  v.  Central  R.  Co.  142  N.  Y.  439,  37 
N.  E.  514;  Bremer  v.  Pleiss,  121  Wis.  61, 
98  N.  W.  945;  Webb,  Elevators,  2d  ed.  { 
143,  p.  225. 


The  elevator  was  within  the  rule  applica- 
ble to  dangerous  machines. 

Pekin  v.  McMahon,  154  111.  144,  27  L.R. 
A.  206,  45  Am.  St.  Rep.  114,  39  N.  E.  484; 
Siddall  v.  Jansen,  168  111.  43,  39  L.R.A.  112, 
48  N.  E.  191;  Harper  v.  Kopp  (Ky.)  73  S. 
W.  1128;  Louisville  R.  Co.  t.  Esaelman,  29 
Ky.  L.  Rep.  333,  93  S.  W.  62;  1  Thomp. 
Neg.  1042;  Bransom  v.  Labrot,  81  Ky.  638, 
50  Am.  Rep.  193;  Ball  v.  Middlesborough 
Town  &,  Lands  Co.  24  Ky.  L.  Rep.  114,  68 
S.  W.  6;  1  Thomp.  Neg.  304,  305;  Mulla- 
ney  v.  Spence,  15  Abb.  Pr.  N.  S.  319;  Tread- 
well  V.  Whittier,  80  Cal.  574,  5  L.RA.  498, 
13  Am.  St.  Rep.  175,  22  Pac.  266. 

Decedent  was  not  negligent  aa  matter  of 
law. 

1  Sheaim.  ft  Redf.  Neg.  6th  ed.  p.  106; 
Owensboro  v.  York,  117  Ky.  294,  77  8.  W. 


able  to  stop  it,  until  it  severely  crushed 
him.  The  elevator  boy  had  no  authority  to 
transfer  the  running  of  the  elevator  to  the 
plaintiff,  and  the  elevator  waa  not  defective, 
out  of  repair,  or  dangerous  to  use  when 
operated  from  the  inside.  It  was  held  that 
the  owner  was  not  liable,  and  defendant's 
request  to  direct  a  verdict  in  his  favor 
should  have  been  granted.  In  this  case  it 
ia  clear  that  plaintiff's  injury  waa  due  to  his 
assuming  the  operation  of  the  elevator  in  an 
unuaual  manner. 

In  Kennedy  t.  McAIIaster,  31  App.  Div. 
453,  52  N.  Y.  Supp.  714,  it  appeared  that 
defendants  maintaineti  an  elevator  under 
the  sidewalk  upon  a  public  street  for  the 
purpose  of  bringing  in  freight  and  taking 
up  empty  barrels,  boxes,  and  ashes  from  the 
cellar ;  that  plaintiff,  employed  by  the  city  to 
collect  and  carry  away  rubbish,  after  empty- 
ing barrela  confining  ashes,  which  had  been 
placed  upon  the  elevator  and  hoisted  to  the 
sidewalk  by  the  defendants,  in  replacing  the 
empty  barrels  upon  the  elevator  platform 
placed  one  of  his  feet  upon  it,  whereupon 
it  gave  way  and  precipitated  him  to  the 
bottom  of  the  cellar.  It  was  held  that, 
since  the  elevator  was  in  the  sidewalk  of  a 
public  atreet,  the  defendants  were  bound  to 
exercise  the  same  degree  of  care  and  atten- 
tion for  the  protection  and  safety  of  the 
plaintiff  as  they  would  owe  to  a  person  who, 
while  passing  along  the  sidewalk,  and  with- 
out any  inadvertence  or  negligence  on  his 
part,  should  step  upon  the  platform;  that 
the  degree  of  care  required  was  reasonable 
care,  which  included  the  necessity  of  a  care- 
ful and  sufficient  examination  or  inspection 
by  a  competent  person;  and  that,  where  the 
testimony  of  the  parties  defendant  waa  the 
only  evidence  that  proper  examinations  or 
inspections  had  been  made,  the  trial  court 
had  no  right  to  direct  the  jury  to  believe 
them.  This  holding  comes  within  the  gen- 
eral rule,  since  a  pedestrian  upon  a  public 
«treet  is  clearly  entitled  to  riglits  superior 
to  a  bare  licen.see. 

In  Malloy  v.  New  York  Real  E.state  Asso. 
156  N.  Y.  205,  41  L.R.A.  487,  60  X.  E.  8.-53. 
Reversing  1.3  Misc.  436,  34  N.  Y.  Supp.  670, 
15  L.R.A.(N.S.) 


it  was  held  that  the  owner  of  a  freight  ele- 
vator was  not  liable  for  the  act  of  someone 
wholly  unconnected  with  the  owner  in  delib- 
erately moving  the  elevator  and  leaving  the 
wellhole  unguarded  so  that  a  drayman, 
while  lawfully  on  the  premises  and  seeing 
the  guard  chain  hanging  to  one  side  of  the 
elevator  entrance,  and  not  stretched  across, 
and  supposing  the  elevator  was  in  its  place 
on  that  floor,  walked  in  and  fell  to  the  base- 
ment. 

In  O'Brien  v.  Western  Steel  Co.  100  Mo. 
182,  18  Am.  St.  Rep.  636,  13  S.  W.  402,  it 
was  said,  obiter,  that  it  did  not  become  the 
duty  of  the  owner  of  a  freight  elevator  to 
change  its  construction  or  operation  simply 
because  persons,  for  their  own  convenience, 
were  impliedly  permitted  to  ride  upon  it, 
such  implication  arising  from  the  fact  that 
they  used  it  without  remonstrance;  and 
that  the  only  duty  that  audi  use  could  im- 
pose upon  the  owner  would  be  to  operate 
it  in  his  business  with  ordinary  care  in 
view  of  such  use.  Thia  statement  was  cited 
with  approval  in  Wise  v.  Ackennan,  76  Md. 
37S,  25  Atl.  424,  where  it  was  contended 
that  the  plaintiff  was  wrongfully,  and 
against  warning,  riding  on  the  elevator.  It 
is  obvious  that  theae  two  cases  would  im- 
pose a  more  stringent  duty  upon  the  ele- 
vator owner  than  the  preceding  cases,  where- 
in it  appeared  that  the  licensee  waa  not  in- 
vited, but  merely  permitted,  to  ride. 

Where  tlie  injured  party  is  a  treapasser, 
or  wrongfully  upon  the  elevator,  the  owner, 
as  will  appear  from  the  following  cases, 
owes  him  no  duty  except  not  wilfully  or 
wantonly  to  injure  him: 

Thus,  in  Snyder  v.  Natchez,  R.  River  & 
T.  R.  Co.  42  La.  Ann.  302,  7  So.  582,  it  was 
held  that,  aa  a  matter  of  law,  the  owner  of  an 
elevator  was  not  liable  for  an  injury  to  a 
trespasser  thereon  due  to  the  sudden  break- 
ing of  a  wire  rope-,  the  owner  being  ignorant 
of  the  latent  defect  in  the  rope. 

In  Sievers  v.  Peters  Box  &  Lumber  Co. 
151  Ind.  642.  50  N.  E.  877,  52  N.  E.  399, 
it  was  held  that  one  who,  knftwing  that  an 
elevator  was  made  to  carry  freight  only, 
rode  upon  the  same,  solely  for  his  own  con- 
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IISO;  Kentucky  Hotel  Co.  v.  Camp,  97  Ky. 
426,  30  S.  W.  1010;  Houston  ft  T.  C.  R.  Co. 
T.  Bulger,  35  Tex.  Civ.  App.  478,  80  8.  W. 
557;  Evans  ▼.  Josephine  Mills,  119  Ga.  448, 
48  S.  E.  674 ;  Lafferty  v.  Third  Ave.  R.  Co. 
176  N.  Y.  594,  68  N.  E.  1118;  Dubiver  v. 
City  ft  Suburban  R.  Co.  44  Or.  227,  74  Pac. 
915,  75  Pac.  693;  Parker  v.  Washington 
Electric  Street  R.  Co.  207  Pa.  438,  56  AU. 
1001 ;  Ford  T.  Paducah  City  R.  Co.  29  Ky. 
L.  Rep.  753,  96  S.  W.  441;  Paducah  &  M. 
R.  Co.  ▼.  Hoehl,  12  Bush,  46;  Belief ontaine 
R.  Co.  V.  Snyder,  24  Ohio  St.  670;  Hone  t. 
Mammoth  Min.  Co.  27  Utah,  168,  75  Pac. 
381. 

One  cannot  wantonly  injure  a  trespasser. 

Leavitt  v.  Mudge  Shoe  Co.  69  N.  H.  597, 
46  Atl.  668;  Lackat  v.  Lutz,  94  Ky.  287,  22 
S.  W.  218;   Chicago  &  A.  Smelting  ft  Ref. 


Co.  v.  Collins,  43  111.  App.  478;  Webb,  Ele- 
vators, 2d  ed.  f  150,  p.  236;  1  Shekrm.  ft 
Redf.  Neg.  5th  ed.  §  99,  pp.  153,  154;  Erick- 
son  V.  St.  Paul  ft  D.  R.  Co.  41  Minn.  500, 
6  L.R.A.  786,  43  N.  W.  332;  2  Shearm.  4 
Redf.  Neg.  5th  ed.  §  483,  pp.  851-853;  Pitts- 
burgh, C.  C.  ft  St.  L.  R.  Co.  V.  Lewis,  18 
Ky.  L.  Rep.  957,  38  S.  W.  482;  Louisville 
ft  N.  R.  Co.  V.  Collins,  2  Duv.  116,  87  Am. 
Dec.  486;  Louisville  ft  N.  R.  Co.  v.  Sickings, 
5  Bush,  4,  96  Am.  Dec.  820;  Louisville  ft 
N.  R.  Co.  V.  Filbern,  6  Bush,  575,  99  Am. 
Dec.  690;  Louisville,  C.  ft  L.  R.  Co.  v.  Ma- 
hony,  7  Bush,  239;  Louisville  ft  N.  R.  Co. 
V.  McCoy,  81  Ky.  414 ;  Louisville,  C.  ft  L.  R. 
Co.  V.  Sullivan,  81  Ky.  630,  60  Am.  Rep. 
186;  1  Addison,  Torts,  p.  495;  Illinois  C. 
R.  Co.  V.  Wilson,  23  Ky.  L.  Rep.  684,  63 
S.  W.  608. 


venience  and  pleasure,  without  the  knowl- 
edge or  consent  of  the  owner,  could  not  re- 
cover for  an  injury  from  the  falling  of  the 
elevator  caused  by  the  slipping  of  the  worm 
pinion  off  its  shaft,  the  owner  having  em- 
ployed a  competent  person  to  construct  and 
inspect  the  elevator,  who,  on  examination, 
found  the  worm  pinion  and  shaft  properly 
keyed  and  put  together. 

In  Hall  v.  Murdock,  114  Mich.  233,  72 
N.  W.  150,  the  court  held  that  such  a  per- 
son, npon  such  an  elevator,  assumed  all  the 
risks  incident  to  its  not  being  equipped  with 
the  most  approved  appliances,  and  with  the 
same  regard  for  safety  that  a  passenger 
elevator  is  or  should  be,  even  though  he  was 
invited  by  the  owner  to  ride  upon  it. 

In  Kentucky  Distilleries  ft  Warehouse  Co. 
v.  Leonard,  26  Ky.  L.  Rep.  2046,  79  S.  W. 
281,  it  was  held  that  the  owner  of  an  ele- 
vator, not  intended  for  passengers,  but  only 
for  freight,  and  those  having  business  in 
the  warehouse  in  the  discharge  of  their  du- 
ties, owed  no  duty  to  keep  the  elevator  safe 
for  the  use  of  one  riding  upon  the  same  for 
his  own  purposes. 

In  Ingram  v.  Fosburgh,  73  App.  Div.  129, 
76  N.  Y.  Snpp.  344,  it  was  held  that  the 
omission  of  safety  appliances  on  an  elevator 
constructed  solely  for  the  purpose  of  lifting 
brick  and  mortar  did  not  establish  negli- 
gence on  the  part  of  the  owner  in  favor  of 
one  who,  after  being  warned,  voluntarily 
and  with  full  knowledge  of  the  danger,  rode 
thereon;  and  defendant's  motion  for  a  non- 
suit should  have  been  granted. 

In  Billows  V.  Moors,  162  Mass.  42,  37 
N.  E.  750,  it  appeared  that  plaintiff,  when 
injured,  was  returning  to  the  basement  in 
a  freight  elevator  after  having  been  up  to 
the  roof  at  the  request  of  her  husband,  who 
was  janitor  of  the  building,  to  show  a  ten- 
ant where  to  hang  clothes;  that,  in  going 
up,  she  used  the  stairwaj',  and  could  have 
done, so  in  coming  down,  but  used  the  ele- 
vator for  her  own  convenience,  having  seen 
others  do  it  without  objection,  and  having 
no  knowledge  of  a  rule  forbidding  persons 
to  ride  on  it;  that  she  j[ot  upon  the  elevator 
by  stepping  over  a  railing  across  the  en- 
15  L.R.A.(N.S.) 


trance  to  the  elevator  about  18  inches  from 
the  floor  and  locked.  It  was  held  that  she  was 
to  be  regarded  as  a  volunteer,  using  the 
elevator  without  any  authority  or  license 
whatever;  and  that,  since  the  owner  owed 
no  duty  to  her  to  see  that  the  elevator  was 
in  a  safe  condition,  but  only  the  duty  to 
abstain  from  wilful  injury  to  her,  the  court 
properly,  at  the  conclusion  of  plaintiff's 
evidence  showing  these  facts,  directed  a  ver- 
dict for  the  defendant. 

In  Amerihe  v.  Porteous,  105  Mich.  347, 
63  N.  W.  300,  it  was  held  that  the  owner  of 
a  freight  elevator  was  not  liable  to  one 
whose  foot  was  caught  between  the  elevator 
floor  and  a  joist  while  riding  on  such  ele- 
vator without  invitation,  express  or  im- 
plied, and  with  knowledge  that  it  was  not 
intended  for  passengers,  and  that  a  passen- 
ger elevator  had  been  provided  and  was  in 
operation  in  the  building;  and  that  the  trial 
court  was  right  in  directing  a  verdict  for 
the  defendant. 

In  Long  V.  Mutual  L.  Ins.  Co.  66  App. 
Div.  91,  72  N.  Y.  Supp.  665,  it  was  held 
that  the  owner  of  a  freight  elevator  was 
not  liable  to  one  who,  being  familiar  with 
the  premises  and  knowing  that  no  one  but 
the  owner's  operator  was  permitted  to  in- 
terfere with  the  elevator,  in  front  of  which 
was  a  sign  reading:  "No  one  shall  operate 
this  elevator  other  than  the  employees, — " 
nevertheless  opened  the  door,  in  the  absence 
of  the  operator,  and  entered  the  elevator, 
which,  for  some  unknown  cause,  moved  up- 
ward and  caught  his  feet  between  the  ele- 
vator floor  and  the  floor  above;  and  that, 
upon  these  facts,  the  action  should  have 
been  dismissed  on  the  defendant's  motion. 

In  McGuirk  v.  Manhattan  L.  Ins.  Co.  60 
Misc.  590,  99  N.  Y.  Supp.  536,  it  was  held 
that  the  absence  of  reasonable  care  on  the 
part  of  the  defendant  was  not  established, 
and  that  a  verdict  in  favor  of  the  plaintiff 
could  not  stand,  where  it  appeared  that  he 
was  injured  while  riding  on  a  freight  ele- 
vator against  which  use  passengers  were 
notifird  by  a  sign  near  the  elevator,  in  plain 
sight;  that  the  elevator  was  inspected  week- 
ly and  found  in  good  condition,  and  worked 
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Measrt.  Teaman  &  Yeaman,  with 
Messrs.  IJockett  &  Worsham,  for  appellee: 

Appellant's  intestate  was  a  bare  licensee, 
or  trespasser,  in  riding  on  the  top  of  the 
elevator,  and  in  trying  to  get  off  through 
an  opening  in  the  elevator  shaft. 

Thornton  v.  Louisville  &  N.  R.  Co.  24  Ky. 
L.  Rep.  854,  70  S.  W.  53;  Louisville  4  N.  R. 
Co.  V.  Thornton,  22  Ky.  L.  Rep.  778,  58  S. 
W.  796;  Dalton  v.  Louisville  &  N.  R.  Co. 
22  Ky.  L.  Rep.  97,  56  8.  W.  657;  Chesa- 
peake &  0.  R.  Co.  V.  Barbour,  29  Ky.  L. 
Rep.  339,  93  8.  W.  24. 

The  elevator  boy  was  not  expressly  au- 
thorized to  carry  persons  on  top  of  the  ele- 
vator. His  employment  to  run  it  gave  him 
no  implied  authority  to  do  so. 

Wood,  Mast.  &  8.  2d  ed.  {  279,  p.  524; 
Lackat  v.  Lutz,  94  Ky.  287,  22  8.  W.  218. 

In  voluntarily  riding  upon  the  top  of  the 
elevator,  and  attempting  to  get  off  through 
the  opening  in  the  shaft,  Davis  contributed 
to  his  death,  and  cannot  recover. 

Paducah  &  M.  R.  Co.  y.  Hoehl,  12  Bush, 
41;  Givens  v.  Kentucky  C.  R.  Co.  12  Ky. 
L.  Rep.  950,  15  S.  W.  1057;  Louisville  &  N. 
R.  Co.  V.  Webb,  99  Ky.  332,  35  S.  W.  1117; 
Covington  v.  Bramlege,  14  Ky.  L.  Rep.  396. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 
Alleging  that  his  intestate,  Johnnie  Da- 


vis, a  boy  about  twelve  years  of  age,  was 
killed  by  the  negligence  of  the  servants  of 
appellee  in  operating  an  elevator  in  its 
building,  this  suit  was  brought  by  the  ad- 
ministrator to  recover  damages  for  his 
death.  The  petition  charged  that  decedent 
lost  his  life  "by  the  gross  negligence  of  the 
defendant,  its  agents,  servants,  and  em- 
ployees, while  conducting  and  managing  the 
said  elevator."  In  amended  petitions  it  was 
alleged  that  the  decedent  at  the  time  of  his 
death  was,  by  the  consent,  knowledge,  and 
permission  of  the  agents  and  servants  of  de- 
fendant, riding  on  top  of  the  elevator,  and 
was  there  for  the  purpose  of  carrying  din- 
ner to  his  sister,  who  was  employed  in  one 
of  the  office  rooms  of  the  building  in  which 
the  elevator  was  located,  and,  while  in  this 
dangerous  position,  was  carried  to  the  fourth 
floor  of  the  building,  and  brought  back  to 
the  first  floor,  where  the  elevator  was 
stopped,  and,  while  it  was  standing,  and 
decadent  was  in  the  act  of  getting  off,  the 
employees  of  defendant  suddenly  started  tite 
elevator,  with  the  result  before  stated.  The 
answer,  after  controverting  generally  the  af- 
firmative matter  in  the  petition,  pleaded 
contributory  negligence  on  the  part  of  the 
decedent.  The  original  petition,  to  which 
a  demurrer  was  sustained,  vras  sufficient.  It 
has  been  declared  time  and  again  by  this 
court  that  in  an  action  for  personal  injuries 


properly  immediately  after  the  accident; 
and  that  an  oiler,  with  no  authority  to  give 
such  directions,  told  plaintiff  to  get  on  the 
elevator. 

In  Flannigan  v.  American  Glucose  Co.  33 
N.  Y.  S.  R.  867,  11  N.  Y.  Supp.  688,  it  was 
held,  as  matter  of  law,  that  no  duty  was 
imposed  upon  defendant  to  guard  an  ele- 
vator hole,  or  provide  other  protection  for 
plaintiff,  where  it  appeared  that  he  was 
not  an  employee  of  the  defendant,  and  was 
not  upon  the  premises  engaged  in  any  busi- 
ness for  the  defendant;  and  that  he  entered 
through  a  passageway  not  used  for  that  pur- 
pose, and  was  in  that  portion  of  the  factory 
from  which  the  public  and  all  persons,  ex- 
cept employees  of  the  defendant  actually 
engaged  in  its  business,  were  excluded. 

In  Mullaney  v.  Spence,  15  Abb.  Pr.  N.  8. 
319,  it  was  held  to  be  negligence  to  operate 
a  freight  elevator,  unguarded,  only  8  inches 
from  the  line  of  the  sidewalk,  where  chil- 
dren might  be  expected  to  be  playing,  and 
to  be  drawn  to  it  by  curiosity;  and  that  a 
child  four  and  one  half  years  old,  injured 
by  such  operation,  though  technically  a  tres- 
passer, was  entitled  to  have  his  case  sub- 
mitted to  the  jury. 

In  Guiphard  v.  New,  84  Hun,  54,  31  N.  Y. 
Supp.  1080,  it  was  held  error  to  dismiss  a 
complaint  for  injury  to  a  boy,  due  to  a  de- 
fective elevator  gate,  upon  the  ground  that, 
because  he  was  a  trespasser,  or,  at  roost, 
was  there  by  mere  sufferance  and  thus  as- 
sumed the  conditions  as  they  existed,  the 
15  L.R.A.(N.S.) 


defendant  owed  him  no  special  duty,  where 
it  appeared  that  he  was.  invited  upon  the 
premises  by  the  elevator  man,  ^^ho  used  him 
in  doing  an  errand;  since,  if  he  was  tech- 
nically a  trespasser,  it  would  not,  as  a  mat- 
ter of  law,  preclude  a  recovery. 

But  in  Hinds  v.  E.  P.  Breckenridge  Co.  16 
Ohio  C.  C.  12,  it  was  held  that,  where  the 
elevator  was  in  the  back  part  of  an  inclosed 
factory,  an  eleven-year-old  boy  who,  after 
applying  for  work  in  the  factory  and  being 
told  that  there  was  no  work  for  him,  re- 
mained and  amused  himself  by  running  th« 
elevator  up  and  down  without  the  knowl- 
edge or  consent  of  anyone,  was  a  trespass- 
er; and  the  jury  was  warranted  in  finding 
that  the  owner  was  not  liable  for  an  injury 
to  his  foot  caught  between  the  elevator  and 
the  first  floor. 

Coming  now  to  the  principal  question  de- 
cided in  Davis  t.  Ohio  Vau.et  Bko.  &  T. 
Co.  viz.,  the  liability  of  the  master  to  tres- 
passers or  licensees  upon  elevators,  injured 
by  his  servant  employed  to  operate  the  ele- 
vator, the  following  cases  are  in  point: 

In  Hall  V.  Poole,  94  Md.  171,  50  Atl.  703, 
it  appeared  that  plaintiff  was  engaged  to 
repair  an  electric  bell  in  an  elevator;  that, 
after  an  investigation,  he  decided  that  it 
was  necessary  to  repair  a  battery  in  the  cel- 
lar under  the  elevator,  and  made  arrange- 
ments with  the  elevator  boy  not  to  lower 
the  clev.ator  below  the  first  floor  while  he 
was  working  at  the  bottom  of  the  shaft; 
that  the  defendant  had  no  knowledge  of  this 
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it  is  sufficient  to  charge  in  a  general  way 
that  the  injury  or  death  for  which  the  re- 
covery is  sought  was  caused  by  the  negli- 
gence of  the  defendant.  The  plaintiff  is  not 
required  to  state  the  circumstances  or  de- 
tails under  which  the  infliction  of  the  in- 
jury was  accomplished,  in  order  to  show 
that  it  had  been  occasioned  by  negligence, 
or  to  state  facts  showing  that  he  was  not 
guilty  of  negligence,  thus  anticipating  the 
defense.  An  allegation  of  the  extent  of  the 
injury,  and  the  manner  in  which  it  was 
caused,  has  always  been  regarded  as  suffi- 
cient. Chiles  T.  Drake,  2  Met.  (Ky.)  146, 
74  Am.  Dec.  406;  Louisville,  C.  &  L.  R.  Co. 
V.  Case,  9  Bush,  728 ;  Louisville  ft  N.  R.  Co. 
T.  Mitchell,  87  Ky.  327,  8  8.  W.  706;  Louis- 
ville ft  N.  R.  Co.  ▼.  Bains,  16  Ky.  L.  Rep. 
423,  23  S.  W.  605;  W.  A.  Gains  ft  Co.  t. 
Johnson  (1907;  Ky.)  106  S.  W.  381.  Upon 
the  conclusion  of  the  evidence  offered  for 
appellant,  the  jury,  by  direction  of  the  court, 
returned  a  verdict  for  appellee.  This  ruling 
makes  it  necessary  to  relate  with  some  de- 
tail the  evidence  for  the  purpose  of  ascer- 
taining whether  or  not  the  case  should  have 
gone  to  the  jury. 

The  elevator  is  situated  on  the  ground 
floor  of  the  building.  The  elevator  cage  is 
constructed  of  iron  openwork,  through  which 
aay  person  might  be  seen,  and  the  top  of 
the    elevator  was  also  made  of  openwork, 


with  probably  a  solid  piece  in  the  center  of 
the  top.  A  person  in  the  elevator  could 
plainly  see  through  the  openwork  a  person 
riding  on  the  top  of  it.  Immediately  by 
the  side  of  the  elevator  is  a  stairway  lead- 
ing to  the  upper  stories  of  the  building, 
and  when  the  elevator  is  standing  at  the 
ground  floor  a  person  on  top  of  the  elevator 
can  crawl  through  an  open  space  in  the  net 
work  surrounding  the  elevator  shaft  onto 
the  stairway.  The  elevator  was  in  charge 
of  a  boy,  but  the  record  does  not  show  his 
age.  In  the  elevator  with  the  operator  was 
another  boy.  Johnnie  Davis,  who  had  been 
riding  on  top  of  the  elevator,  was  in  the 
act  of  crawling  out,  feet  foremost,  to  the 
stairway,  when  the  elevator,  which  at  this 
moment  was  stationary  on  the  ground  floor, 
was  suddenly  started.  His  head  was  caught 
by  the  elevator  in  its  upward  movement, 
and  almost  severed  from  his  body,  death  re- 
sulting instantly.  The  proof  showed  that 
Johnnie  Davis  was  twelve  years  of  age; 
that  his  sister  was  working  in  a  telephone 
office  in  the  building  in  which  the  elevator 
was  located;  and  that  he  had  gone  there  on 
the  day  of  his  death  for  the  purpose  of  tak- 
ing dinner  to  her,  she  being  employed  in 
one  of  the  top  stories  of  the  building  that 
could  be  conveniently  reached  by  taking  the 
elevator.  The  proof  of  one  witness  was  that 
Johnnie  Davis  was  in  the  act  of  getting  off 


arrangement;  that  the  boy  negligently  low- 
ered the  elevator  so  that  plaintiff  was  in- 
jured; that  the  boy  was  employed  to  run 
the  elevator  and  carry  freight  and  passen- 
gers, and  that  it  was  not  within  the  scope 
of  his  employment  to  permit  plaintiff  to  use 
the  shaft  for  the  repairing  of  the  batteries. 
It  -was  held  that  plaintiff  was  not  entitled 
to  recover,  and  the  ease  should  have  been 
taken  from  the  jury. 

And  in  Jossaers  v.  Walker,  14  App.  Div. 
303,  43  N.  Y.  Supp.  891,  it  was  held  that 
the  negligence  of  the  elevator  man  was  his 
own,  and  not  that  of  the  owner  of  the  ele- 
vator, where  it  appeared  that  such  owner 
was  not  aware  of  an  arrangement  made 
with  the  plaintiff,  who,  as  an  employee  of 
an  independent  contractor,  was  doing  work 
incident  to  the  putting  in  of  a  refrigerating 
plant,  whereby  he  was  permitted  by  the  ele- 
vator man  to  utilize  the  elevator  as  a  spe- 
cies of  scaffold  upon  which  to  do  his  work; 
that  the  elevator  man's  only  authority  was 
to  operate  the  elevator  for  the  service  of 
the  hotel  and  its  guests;  and  tliat  he  sud- 
denly started  the  elevator  without  notifying 
the  plaintiff,  thus  causing  the  injury. 

In  Springer  v.  Byram,  137  Ind.  15,  23  L. 
R.A.  244,  45  Am.  St.  Rep.  159,  36  K.  E. 
361,  where  it  was  alleged  that  a  boy  was  in- 
jured while  attempting  to  ride  in  a  pas- 
senger elevator,  through  the  negligence  of 
the  operator  of  the  elevator,  and  also  alleged 
that  there  was  a  wilful  and  wanton  disre- 

Srd  of  the  -  boy's  situation  while  he  was 
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rightfully  on  the  elevator, — ^it  was  held 
proper  to  show  that  the  boy  was  a  tres- 
passer, sinet  then  the  only  legal  duty  ov 
the  part  of  the  owner  would  be  not  wilfully 
to  injure  the  boy. 

In  Leavitt  v.  Mudge  Shoe  Co.  69  N.  H. 
597,  46  Atl.  568,  it  was  held  that,  though 
the  owner  of  an  elevator  had  directed  the 
man  in  charge  to  keep  it  locked  while  not  in 
use,  the  law  did  not  impose  upon  such  own- 
er the  duty  of  keeping  it  locked,  or  of  hav- 
ing a  competent  man  in  charge  of  it  to  keep 
trespassers  from  using  it  for  their  own 
convenience;  and  that  such  trespassers  could 
recover  only  for  injuries  wantonly  inflicted, 
and  for  those  which  the  owner  could  have 
prevented  by  the  exercise  of  due  care  when 
he  knew,  or  should  have  known,  of  their  dan- 
ger. 

In  McManus  v.  Thing,  194  Mass.  362,  80 
N.  E.  487,  it  was  held  that,  if  plaintiff,  at 
the  time  of  his  injury  due  to  the  negli- 
gence of  the  operator  of  the  elevator,  was 
a  trespasser,  or  at  most  a  licensee,  the  de- 
fendant owners  were  not  liable,  unless  their 
servant,  the  operator,  injured  the  plaintiff 
wilfully,  or  acted  with  such  reckless  wan- 
tonness as  to  amount  to  a  wilful  wrong, 
and  thereby  caused  the  injury. 

As  to  the  rights  of  one  who  has  been  pro- 
hibited from  entering  a  passenger  elevator, 
but  who  does  so  for  the  purpose  of  doing 
business  with  a  tenant  in  the  building,  sea 
note  to  Ferguson  v.  Truaz,  14  L.R.A.(N.S.) 
350. 
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of  the  elevator,  which  wag  standing  at  the 
ground  floor,  through  the  opening  in  the 
shaft,  when  it  suddenly  started;  by  another 
witness,  who  had  been  looking  at  the  ele- 
vator for  a  few  minutes,  that  there  were 
two  boys  in  the  elevator,  and  one  on  top 
of  the  elevator;  that  it  went  up  to  about 
the  fourth  story,  and  came  down  and 
stopped,  and  the  boy  on  top  of  the  elevator 
was  in  the  act  of  getting  out  when  the  ele- 
vator boy  started  it  and  killed  him.  This 
witness  said  the  boys  in  the  elevator  were 
laughing  and  talking  to  the  boy  on  top  of 
the  elevator,  that  he  heard  them  as  the  ele- 
vator went  up  and  when  it  came  down,  that 
the  boy  on  top  did  not  try  to  get  out  until 
the  elevator  stopped.  Another  witness,  who 
came  in  the  building  just  as  the  accident 
happened,  said  he  asked  what  was  the  mat- 
ter, and  the  elevator  boy  said:  "I  have 
killed  little  Johnnie  Davis,  and  didn't  go  to 
do  it.  We  were  just  playing  with  the  ele- 
vator, and  he  went  to  get  off  and  got 
killed."  The  boy  who  was  in  the  elevator 
when  the  accident  happened  said  that  John 
Gillum  was  the  operator  and  that  Johnnie 
Davis  was  on  top;  that  he  went  up  to  the 
second  floor  and  got  on;  that  he  could  have 
seen  him  if  he  had  been  looking,  and  heard 
him  talking  at  the  fifth  floor.  He  didn't 
know  whether  the  boy  operating  the  elevator 
saw  him  when  he  started  the  elevator  or  not. 
It  will  thus  be  seen  that  there  was  evidence 
conducing  to  establish  two  propositions,  first, 
that  the  operator  w«8  a  boy;  second,  that 
he  knew  Johnnie  Da<-is  was  riding  on  top 
of  the  elevator  just  before  he  was  killed, 
and  could  have  seen  him  in  the  act  of  get- 
ting off  if  he  had  looked  before  starting  it 
on  its  upward  journey. 

Counsel  for  appellee  insist  that  the  little 
boy  who  was  killed  was  a  trespasser,  and 
that  the  operator  owed  him  no  duty  except 
to  prevent  injury  to  him  after  his  peril 
was  actually  discovered.  The  correctness 
of  this  principle,  as  applied  to  trespassers, 
will  be  conceded.  It  has  been  so  adjudged 
in  a  number  of  cases  by  this  court  (Chesa- 
peake &  O.  R.  Co.  V.  Barbour,  29  Ky.  L.  Rep. 
330,  93  8.  W.  24 ;  Davie  v.  Louisville,  H.  A 
St.  L.  R.  Co.  30  Ky.  L.  Rep.  172,  97  S.  W. 
1122),  and  we  have  no  disposition  to  modify 
it.  But,  under  the  evidence,  Johnnie  Davis, 
although  riding  in  a  dangerous  place  not 
intended  for  or  set  apart  for  passengers,  was 
not  a  trespasser  when  he  was  killed,  or 
while  riding  on  the  top  of  the  elevator.  He 
was  there  with  the  knowledge,  and  at  least 
implied  permission  and  consont,  of  the  op- 
erator. The  operator  may  not  have  known 
that  he  was  in  the  act  of  escaping  from  the 
top  of  the  elevator  at  the  very  time  it  was 
started,  but  he  did  know  he  was  there  a 
few  moments  before,  and,  knowing  bis  per- 
15  L.R.A.(N.S.) 


ilous  position,  it  was  hid  duty,  undei 
circumstances,  to  have  exercised  ordi 
care  for  his  safety.  It  would  be  a  ' 
and  inhuman  doctrine  to  announce  tb 
person  operating  a  dangerous  instrume 
ity  like  an  elevator  might  have  a 
knowledge  of  the  fact  that  some  persoi 
riding  on  it  in  an  unsafe  place,  whei 
was  likely  to  be  injured  at  any  time, 
yet  not  be  responsible  for  his  injur 
death,  on  the  theory  that  at  the  very 
ment  of  the  accident,  caused  by  his  si 
starting  of  the  machine,  he  did  not  act 
know  the  person  was  yet  in  his  perilou 
sition,  although  he  could  have  knov 
merely  by  looking  in  the  direction.  M 
v.  Oakes,  91  Wis.  214,  64  N.  W.  748.  Ii 
we  might  with  propriety  say  that,  alth 
Davis  be  treated  as  a  trespasser,  an< 
rule  of  nonliability  be  applied  to  him 
was  laid  down  in  the  Barbour  and  ] 
Cases,  yet,  under  the  facts,  this  case  si 
have  gone  to  the  jury.  A  trespasser  i 
an  outlaw,  nor  are  persons  upon  whose  ] 
isea  he  intrudes  at  liberty  to  kit 
cripple  him  at  pleasure.  The  same 
must  he  taken  to  avoid  injury  to 
after  his  peril  is  discovered  as  ia 
ercised  towards  other  persons.  The 
of  Davis  was  discovered  when  the 
erator  knew  he  was  riding  on  top  ol 
elevator.  With  this  knowledge,  it  wa. 
duty  to  have  exercised  ordinary  car 
prevent  injury  to  him.  We  may  safel] 
that,  when  an  employee  in  charge  of  a 
gerous  agency  permits  persons  to  take  p 
or  positions  in  or  about  it  that  are  ha 
ous,  and  that  he  knows  or  should  know 
result  in  their  injury  or  death,  if  the; 
main  where  they  are,  the  master  wi 
responsible  if  the  servant  fails  to  exe 
ordinary  care  to  prevent  injury  to  t 
Our  attention  is  called  by  counsel  for  a 
lee  to  the  case  of  Dalton  v.  Louisville 
R.  Co.  22  Ky.  L.  Rep.  97,  66  S.  W. 
Dalton,  while  riding  on  a  freight  train 
the  consent  of  the  persons  in  charge  < 
was  killed  in  a  collision  between  the  i 
he  was  riding  on  and  another  train, 
the  course  of  the  opinion,  denying  a  r 
ery,  the  court  said:  "The  only  obligi 
appellant  owed  to  him  was  not  to  ii 
him  after  knowledge  of  his  danger.  1 
is  no  allegation  that  anything  was  cm 
which  might  have  been  done  for  the  i 
tate's  safety  after  the  danger  was  di 
ered."  The  material  distinction  bet 
the  cases  is  that  in  the  Dalton  Case,  as 
as  in  Louisville  ft  N.  R.  Co.  v.  Thor 
22  Ky.  L.  Rep.  778.  58  S.  W.  796,  ar 
Thornton  v.  Louisville  &  N.  R.  Co.  24 
L.  Rep.  854,  70  S.  W.  53,  nothing  was  i 
ted  which  might  have  been  done  in  th 
ercise  of  ordinary  care  to  prevent  the  ii 
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after   the  danger  was  discovered.     In  the 
case  at  bar  the  liability  of  appellee  company 
grows  out  of  the  failure  of  its  servant  to  ex- 
ercise  ordinary   care  to  prevent  injury  to 
Johnnie  Davis  after  his  peril  was  discov- 
ered.    Whether  it  did  or  not  exercise  this 
degree  of  care  was  a  question  for  the  jury. 
It  is  also  insisted  that  appellant's  intes- 
tate,  in  voluntarily   riding  on  top  of  the 
elevator,    and    in    attempting    to    get    off 
through  the  opening  in  the  shaft,  was  guilty 
of  such  contributory  negligence  as  prevents 
a  recovery.    It  may  be  conceded  that  he  was 
guilty    of   contributory   negligence,   but   in 
determining  the  extent  to  which  his  contrib- 
utory n^ligence  affects  his  right  to  recover, 
bis  age  must  be  taken  into  consideration. 
A  boy  twelve  years  old  is  not  held  to  the 
same    d^ree   of    care   as  -an    adult.     The 
amount    of    contributory    negligence    that 
might,  as  a  matter  of  law,  defeat  a  recov- 
ery on  the  part  of  a  grown  person,  will  not 
necessarily  prevent  a  recovery  by  a  child,  as 
is  settled  by  the  following  authorities  and 
many    others    that    might    be    mentioned. 
Thus,  in  Shearman  i,  Rediield  on  Negligence, 
vol.  1,  8  73,  it  is  said:     "It  is  now  settled 
by  the   overwhelming  weight  of  authority 
that  a  child  is  held,  so  far  as  he  is  person- 
ally concerned,  only  to  the  exercise  of  such 
degree  of  care  and  discretion  as  is  reasona- 
bly to  be  expected  from  children  of  his  age." 
In  Kentucky  Hotel  Co.  v.   Camp,  97  Ky. 
425,  30  S.  W.  1010,  which  was  a  case  to  re- 
cover for  injury  to  a  boy,  an  instruction 
that  "the  jury  ought  not  to  find  plaintiff 
contributed  by  negligence  to  cause  his  in- 
jury, unless  they  shall  believe  from  the  evi- 
dence that  he  failed  to  exercise  that  degree 
of  care  for  his  own  safety  which  ordinarily 
careful  and  prudent  children  of  his  age,  ex- 
perience, and  discretion  are  accustomed  to 
observe    under    same    or    similar    circum- 
stances," was  approved.     In  Owensboro  v. 
York,  117  Ky.  294,  77  S.  W.   1130,  which 
was  an  action  to  recover  damages  for  the 
death   of  a  boy   twelve  years   of  age,  the 
court  said:     It  was  a  question  for  the  jury 
to  determine  under  all  the  facts  whether 
the  boy  who   was   injured  exercised   such 
care  and  discretion  as  might  be  reasonably 
expected  of  one  of  his  age  situated  as  he 
was.     The   appellee   company   did  .not,    of 
course,  owe  to  Johnnie  Davis  the  same  care 
that  would  be  demanded  of  it  in  the  trans- 
portation of  passengers.     The  extent  of  its 
duty  in  respect  to  passengers  is  very  clearly 
set  forth  in  Kentucky  Hotel  Co.  v.  Camp, 
supra.    But  it  did  owe  him  the  duty  here- 
tofore pointed  out,  of  exercising  ordinary 
care  to  protect  him  after  his  peril  was  dis- 
covered.    The  argument  is  made  that  the 
operator  had  no  authority  to  permit  the  boy 
to  ride  on  the  top  of  the  elevator,  and  that,  if 
15  L.R.A.(N.8.) 


he  did  so,  he  was  acting  outside  the  scope 
of  his  employment,  and  the  master  is  not 
responsible.  The  operator  was  placed  in 
charge  of  the  elevator,  and  what  he  did  in 
connection  with  its  operation  was  done  un- 
der and  by  virtue  of  his  employment.  If  he 
permitted  the  elevator  to  become  overcrowd- 
ed, or  failed  to  close  one  of  the  doors  at  a 
landing,  or  in  any  other  respect  was  care- 
less or  negligent,  there  would  be  no  question 
about  the  liability  of  his  employer;  and  we 
are  unable  to  perceive  the  distinction  be- 
tween his  acts  in  these  respects  and  in  let- 
ting a  person  ride  on  the  elevator  in  a  place 
not  intended  for  passengers. 

It  is  earnestly  insisted  by  counsel  for  ap- 
pellant that  appellee  was  guilty  of  negli- 
gence in  permitting  a  boy  to  manage  the 
elevator.  It  seems  entirely  probable  that, 
if  the  operator  had  been  a  grown  person, 
and  competent,  in  place  of  a  thoughtless- 
boy,  the  accident  would  not  have  happened ; 
but  whether  or  not  the  operator  was  quali- 
fied to  discharge  the  duties  of  the  place  is 
not  a  material  inquiry,  under  our  conception 
of  the  law  of  the  case.  The  operator  was 
placed  in  charge  of  the  elevator  by  appel- 
lee. It  thus  assumed  responsibility  for  his 
acts.  If  he  permitted  boys  to  play  on  the 
elevator,  or  ride  on  it  in  dangerous  places, 
his  employer  must  be  held  to  the  same  de- 
gree of  accountability  as  if  the  person  in 
charge  of  the  elevator  had  been  a  careful 
and  experienced  man.  The  liability  of  ap- 
pellee is  to  be  tested  in  this  particular  case, 
not  by  the  age,  understanding,  or  fitness  ol 
its  employee,  but  by  his  acts.  The  principal 
questions  in  this  case  are  (1)  whether  or 
not  the  operator  actually  knew  that  Johnnie 
Davis  was  on  top  of  the  elevator;  (2)  if  he 
did,  could  he,  by  the  exercise  of  ordinary 
care,  have  prevented  injury  to  him?  (3) 
although  the  operator  knew,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known,, 
these  facts,  appellee  is  not  liable  if  Johnnie 
Davis,  by  his  negligence,  measured  by  the 
standard  heretofore  laid  down,  contributed 
to  his  death  to  such  an  extent  that,  except 
for  his  negligence,  it  would  not  have  hap- 
pened. 

Wherefore  the  case  is  reversed,  with  di- 
rections for  a  new  trial  in  conformity  with 
this  opinion. 


IlililNOIS  SUPREME  COURT. 

HENRY  J.  BURWASH,  Appt, 

V, 

A.  PERCY  BALLOU  et  al. 
(230  111.  34,  82  N.  E.  355.) 

Corporation  —  stock  —  contract  to  pur- 
chase. 
1.  One  cannot  avoid  his  contract  to  pur- 
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chase  stock  of  a  corporation  on  the  ground 
that  it  was  not  legally  organized,  or  that 
the  stock  was  not  legally  issued. 
Appeal  —  equity  —  rulings. 

2.  The  rulings  of  the  chancellor  on  ques- 
tions of  fact  depending  upon  conflicting  evi- 
dence will  not  be  disturbed  on  appeal,  un- 
less they  are  manifestly  wrong 

Fraud  —  sale  talk. 

3.  Puffing  the  mining  claims,  or  making 
glowing  predictions  as  to  how  they  will 
"pan  out,"  does  not  amount  to  such  false 
representations  as  will  authorize  a  court  of 
equity  to  set  aside  a  sale  of  mining  stock 
when  the  parties  are  oompot  mentis  and 
deal  at  arm's  length. 

Same  —  laches. 

4.  Delay  for  nearly  a  year  after  being 
put  upon  inquiry  as  to  fraud  in  the  sale  of 
mining  stock  before  filing  a  bill  to  rescind 
the  sale  will  bar  relief. 

(October  23,  1907.) 

APPEAL  by  plaintiff  from  a  judgment  of 
th.e  Appellate  Court,  First  District,  af- 
firming a  decree  of  the  Circuit  Court  for 
Cook  County  in  defendants'  favor  in  a  suit 
to  set  aside  a  sale  of  mining  stock.  Af- 
firmed. 


Statement  by  Hand,  Ch.  J.t 

This  was  a  bill  in  chancery,  filed  by  the 
appellant  in  the  circuit  court  of  Cook  county 
against  the  appellees,  to  set  aside  a  sale  of 
7,000  shares,  of  the  par  value  of  $1  per 
share,  of  the  capital  stock  of  the  Interna- 
tional Copper  &,  Gold  Company,  a  corpora- 
tion purporting  to  be  organized  under  the 
laws  of  Arizona,  made  by  the  appellees  to 
the  appellant  at  80  cents  per  share  on  the 
15th  day  of  July,  1903,  and  to  enjoin  the 
appellees  from  converting  to  their  own  use 
$1,400  in  cash  paid  on  said  sale  by  the  ap- 
pellant to  appellees,  and  from  transferring 
15  promissory  notes,  aggregating  the  sum 
of  $4,200,  given  by  the  appellant  to  the 
appellees  in  part  payment  for  said  stock, 
which  promissory  notes  were  not  due  at  the 
time  said  bill  was  filed,  and  to  require  the 
appellees  to  repay  to  the  appellant  said  sum 
of  $1,400,  and  to  cause  said  promissory 
notes  to  be  surrendered  and  delivered  up  by 
appellees  for  cancelation,  on  the  ground  ( I ) 
that  said  International  Copper  &  Gold  Com- 
pany was  not  legally  organized;  (2)  that 
the  appellees  fraudulently  represented  to 
the  appellant,  at  the  time  he  purchased  said 


Case  Note.  ^  Absenee  of  legal  organiza- 
tion as  defense  to  contract  for  pur- 
chase of  corporate  stotile. 

The  few  reported  cases  which  involve  the 
question  whether  the  absence  of  legal  organ- 
ization of  a  corporation  is  a  defense  to  an 
action  on  a  contract  for  the  purchase  of  cor- 
porate stock  appear  to  be  generally  in  line 
with  BuRWASH  V.  Baixou,  and  hold  that  a 
vendor  of  corporate  stock  does  not  implied- 
ly warrant  that  the  corporation,  the  stock 
in  which  he  undertakes  to  sell,  ia  a,  de  jure 
corporation. 

Thus,  in  Harter  v.  Eltzroth,  111  Ind.  159, 
12  N.  E.  129,  it  was  held  that  the  defend- 
ant did  not,  by  the  sale  and  transfer  of  the 
certificates  of  stock,  impliedly  warrant  that 
the  corporation  had  been  incorporated  in 
strict  compliance  with  the  statute;  and, 
where  the  answer  showed  that  at  the  time 
the  certificates  of  stock  were  issued  the  com- 
pany was  at  least  a  de  facto  corporation, 
this  fact  was  entirely  sufficient  to  exonerate 
the  defendant  from  liability  or  any  implied 
warranty  that  there  may  have  been  in  the 
sale  and  transfer  of  the  certificates  of  stock, 
as  to  the  existence  of  the  corporation. 

So,  also,  in  Marshall  v.  Keach,  227  111. 
35,  118  Am.  St.  Rep.  247,  81  N.  E.  29,  it 
was  held  that  the  implied  warranty  by  a 
vendor  of  corporate  stock  extended  only  to 
the  genuinenoss  of  the  stock  and  his  owner- 
ship thereof,  and  that  the  vendor  did  not 
warrant  that  the  certificates  of  stock  were 
issued  by  a  de  jure  corporation.  The  court 
said  that,  if  tlie  vendee  had  desired  this 
warranty,  he  should  have  inserted  it  in  the 
contract  before  it  was  executed. 

And  in  Allen  v.  Pegram,  16  Iowa,  163, 
15  L.R.A.(X.S.) 


which  involved  a  sale  of  stock  in  a  bank  or- 
ganized under  an  act  of  the  legislature  of 
the  territory  of  Nebraska,  but  which  act 
had  never  been  confirmed  or  approved  by 
Congress,  it  was  held  that  the  vendor  would 
be  considered  to  warrant  the  title  to  the 
stock,  and  that  it  was  legally  what  it  pur- 
ported to  be,  but  not  its  quality  or  its  value, 
if  there  was  nothing  in  the  contract  or  in 
the  circumstances  of  the  case  to  repel  the 
presumption. 

In  Bolton  v.  Frather,  35  Tex.  Civ.  App. 
295,  80  S.  W.  666,  the  plaintiff  had  bought 
of  the  defendant  certain  shares  of  a  com- 
pany which  had  never  received  a  corporate 
charter,  although  both  parties  believed  that 
the  company  was  a  corporation  and  the  de- 
fendant so  informed  the  plaintiff  at  the 
time  of  the  purchase.  Had  the  plaintiff 
known  that  the  company  was  not  a  corpo- 
ration, he  would  not  have  purchased  the 
stock.  Upon  learning  that  the  company 
had  not  been  incorporated,  the  plaintiff  ten- 
dered the  defendant  the  alleged  shares  and 
demanded  back  the  purchase  money.  The 
court  held  that  the  plaintiff  might  recover 
back  the  amount  paid  for  the  shares  upon 
surrendering  them  to  the  defendant.  Al- 
though this  decision  may  seem  to  be  contra- 
ry to  the  others,  it  is  apparently  not  ren- 
dered upon  the  ground  of  implied  warranty, 
but  rather  upon  the  right  to  rescind  because 
of  the  falsity  of  the  representations  by  the 
vendor  that  the  company  was  a  corpora- 
tion. 

Upon  the  general  question  of  implied  war- 
ranty on  sale  of  corporate  stock,  see  note 
to  McClure  v.  Central  Trust  Co.  63  I..R.A. 
153. 
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stock,  that  said  International  Copper  &  Gold 
Company   owned   rich   and   valuable   mines 
and  water  rights  in  Mexico,  Colorado,  and 
Montana,  which  were  fully  developed,  which 
representations  were  relied  upon  by  appel- 
lant, but  were  known  to  be  untrue  by  ap- 
pellees;  and   (3)    that  the  appellees  repre- 
sented   to   appellant,   at   the  time   of   said 
sale,  that  said  shares  of  stock  were  the  stock 
of  the  International  Copper  &  Gold  Com- 
pany, which  were  held  by  the  appellees  in 
trust  for  said  company,  and  that  the  pro- 
ceeds of  the  sale  of  said  stock  made  to  the 
appellant  would  be  used  by  said  company 
to  develop  the  property  of  said  company, 
when  in  truth  and  in  fact  said  stock  was 
the  individual  stock  of  the  appellees  and 
they  were  intending  to  convert  the  proceeds 
of   said   sale   to   their  own  use.     Answers 
were  filed  by  the  appellees,  admitting  the 
sale  of  the  stock  by  the  appellees  to  the 
appellant,   and  averring  that  the  Interna- 
tional Copper  &  Gold  Company  was  duly 
organized  under  the  laws  of  Arizona,  and 
that  said  company  had  the  lawful  right  to 
issue  the  stock  sold  by  the  appellees  to  ap- 
pellant, and  denying  that  the  appellees,  or 
any  of  their  agents,  made  any  false  repre- 
sentations to  the  appellant,  at  the  time  of 
said  sale,  with  reference  to  the  value  of  the 
mines  or  other  property  owned  by  said  In- 
ternational Copper  &  Gold  Company,  or  the 
character  of  said  mines,  or  stated  that  the 
same  were  fully  developed,  or  represented 
to  the  appellant  that  the  7,000  shares  of 
the  capital  stock  of  said  company  sold  to 
the  appellant  by  them  belonged  to  said  com- 
pany and  were  held  by  them,  or  either  of 
them,  in  trust  for  said  company,  or  that 
the  proceeds  of  said  sale  would  be  used  for 
developing  the   property  of  said  company. 
Replications  were  filed,  and  the  cause  was 
tried  in  open  court,  and  a  decree  was  en- 
tered dismissing  the  bill  for  want  of  equity, 
which  decree,  on  appeal,  was  affirmed  by  the 
appellate  court  for  the  first  district,  and  a 
further  appeal  has  been  prosecuted  to  this 
court. 

Mr.  Frank  M.  Bnrwash,  for  appellant: 
The  International   Copper  &  Gold  Com- 
pany has  not  and  never  did  have  a  legal  ex- 
istence. 

Reichwald  v.  Commercial  Hotel  Co.  106 
111.  439;  Bastian  v.  Modern  Woodmen,  166 
111.  696,  46  N.  E.  1090;  Harding  v.  Amer- 
ican Glucose  Co.  182  lU.  S51,  64  L.R.A. 
738,  74  Am.  St.  Rep.  189,  55  N.  E.  577; 
Place  V.  People,  192  111.  160,  61  N.  E.  354; 
Miller  v.  Ewer,  27  Me.  509,  46  Am.  Dec. 
619;  Freeman  v.  Machias  Water  Power  & 
Mill  Co.  38  Me.  343;  Franco-Texan  Land 
Co.  V.  Laigle,  69  Tex.  339;  Taylor  v.  Bran- 
ham,  35  Fla.  297,  39  LJUL  362,  48  Am.  St. 
15  L.R.A.(N.S.) 


Rep.  249,  17  So.  652;  Duke  T.  Taylor,  37 
Fla.  64,  31  L.RJi.  484,  53  Am.  St.  Rep.  232, 
19  So.  172;  Smith  v.  Silver  Valley  Min.  Co. 
64  Md.  85,  54  Am.  Rep.  760,  20  Atl.  1032; 
Hilles  V.  Parrish,  14  N.  J.  Eq.  380;  Ormsby 
V.  Vermont  Copper  Min.  Co.  56  N.  Y.  623; 
Mitchell  V.  Vermont  Copper  Min.  Co.  8 
Jones  &  S.  406,  Affirmed  in  67  N.  Y.  280; 
Welch  V.  Old  Dominion  Min.  &  R.  Co.  31 
N.  y.  S.  R.  916,  10  N.  Y.  Supp.  174;  Camp 
V.  Byrne,  41  Mo.  626;  Aspinwall  v.  Ohio 
i.  M.  R.  Co.  20  Ind.  497,  83  Am.  Dec.  329; 
Bellows  V.  Todd,  39  Iowa,  209;  Craig  Silver 
Co.  V.  Smith,  163  Mass.  262,  39  N.  E.  lllS; 
Hodgson  V.  Duluth,  H.  ft  D.  R.  Co.  46  Minn. 
464,  49  N.  W.  197;  Arms  t.  Conant,  36  Vt. 
744. 

The  increased  stock  of  the  International 
Copper  k  Gold  Company  is  absolutely  void, 
and  constitutes  no  consideration  for  the  con- 
tract in  question. 

Chicago  City  R.  Co.  t.  AUerton,  18  WalL 
233,  21  L.  ed.  902;  Taylor  v.  Griswold,  14 
N.  J.  li.  222,  27  Am.  Dec.  33;  Philips  v. 
Wickham,  1  Paige,  590;  Re  Eorbury  Bridge 
Coal,  Iron,  &  Waggon  Co.  L.  R.  11  Ch.  Div. 
709;  Coolidge  v.  Rhodes,  199  III.  24,  64  K 
E.  1074;  American  Tube  Works  v.  Boston 
Mach.  Co.  139  Mass.  5,  29  N.  E.  63;  Win- 
ters V.  Armstrong,  37  Fed.  508;  Scovill  v. 
Thayer,  106  U.  S.  143,  26  L.  ed.  968; 
Grangers'  Life  *  Health  Ins.  Co.  v.  Kamper, 
73  Ala.  326;  Schierenberg  v.  Stephens,  32 
Mo.  App.  314;  Kampman  v.  Tarver,  87  Tex. 
491,  29  S.  W.  768;  Unicm  R.  Co.  v.  Sneed, 
99  Tenn.  1,  41  S.  W.  364;  Lincoln  v.  New 
Orleans  Exp.  Co.  46  La.  Ann.  729,  12  So. 
937. 

In  actions  involving  unexecuted  contracts 
for  the  purchase  of  stock,  inquiry  may  be 
had  into  the  due  compliance  with  all  the 
requirements  of  the  law  and  the  right  to 
issue  stock,  as  being  an  inquiry  into  the 
very  consideration  for  the  contract. 

Hudton  V.  Green  Hill  Seminary  Corp.  113 
111.  618;  Bigelow  v.  Gregory,  73  111.  197; 
Allman  v.  Havana,  R.  &  E.  R.  Co.  88  111. 
621;  Nelson  v.  Blakey,  64  Ind.  30;  Amer- 
ican Tube  Works  v.  Boston  Mach.  Co.  su- 
pra; Montgomery  v.  Forbes,  148  Mass.  249, 
19  N.  E.  342;  Scovill  v.  Thayer,  supra; 
Laredo  Improv.  Co.  v.  Stevenson,  13  C.  C. 
A.  661,  32  U.  8.  App.  97,  66  Fed.  633;  Bol- 
ton V.  Prather,  36  Tex.  Civ.  App.  295,  80  S. 
W.  666;  Kimball  v.  New  England  Roller 
Grate  Co.  69  N.  H.  485,  45  Atl.  253;  Hunter 
V.  French  League  Safety  Cure  Co.  96  Iowa, 
673,  65  N.  W.  828. 

Appellees  cannot  claim  that  appellant  is 
estopped  to  deny  either  the  corporate  ex- 
istence or  the  nullity  of  the  increased  stock. 

Mills  V.  Graves,  38  111.  455,  87  Am.  Dec. 
314;  People  v.  Brown,  ft7  111.  435;  Coolidge 
V.  Rhodes,  supra;  Doyle  v.  Mizner,  42  Mich. 
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332,  3  N.  W.  968;  Christian  &  C.  Groceiy 
Co.  T.  Fruitdale  Lumber  Co.  121  Ala.  340, 
25  So.  506;  Dyer  t.  Bumham,  41  Me.  89. 

Appellant  had  no  knowledge  before  the 
contract  in  question  of  the  invalidity  of  the 
stock. 

First  Nat.  Bank  t.  Drake,  29  Kan.  311, 
44  Am.  Rep.  646;  Portland  &  F.  R.  Co.  v. 
Spillinan,  23  Or.  587,  32  Pac.  688. 

Where  persons  attempt  to  organize  under 
the  general  laws  of  one  state  to  carry  on 
all  their  business  in  another  state,  their 
proceedings  are  a  fraud  on  the  law;  and 
they  will  not  be  recognized  by  the  courts  as 
a  corporation. 

Dacres's  Case,  I  Dyer,  81a;  Hill  v.  Beach, 
12  N.  J.  Eq.  31 ;  Land  Grant  R.  &  Trust  Co. 
T.  Coffey  County,  6  Kan.  245;  Taylor  ▼. 
Branham,  supra;  Myatt  v.  Ponca  City  Land 
ft  ImproT.  Co.  14  Okla.  189,  68  L.R.A.  810, 
78  Pac.  185;  Montgomery  v.  Forbes,  148 
Mass.  249,  19  N.  E.  342;  North  ft  South 
Rolling  Stock  Co.  v.  People,  147  lU.  234,  24 
LJCA.  462,  35  N.  E.  608;  Myers  t.  Man- 
hattan Bank,  20  Ohio,  283;  Thompson  t. 
Waters,  25  Mich.  214,  12  Am.  Rep.  243. 

Where  a  person  permits  another  to  deal 
with  him  for  the  purchase  of  property  at  a 
distance,  which  the  seller  knows  the  buyer 
has  never  seen,  the  seller  is  bound  to  the 
utmost  good  faith,  and  to  know  the  truth  of 
the  statements  he  makes  in  his  description 
of  the  property,  and  tft  bmIm  good  the  de- 
scription. 

Ladd  V.  Pigott,  114  lU.  647,  2  N.  E.  503; 
Hicks  V.  Stevens,  121  111.  194,  11  K.  E.  241; 
Borders  ▼.  Kattleman,  142  111.  96,  31  N.  E. 
19;  Bower  ▼.  Fenn,  90  Pa.  359,  35  Am.  Rep. 
662;  Smith  v.  Richards,  13  Pet.  26,  10  L. 
ed.  42;  Fisher  v.  Worrall,  5  Watts  ft  S.  485; 
Lewis  y.  McLemore,  10  Yerg.  206;  Morgan 
T.  Dinges,  23  Neb.  271,  8  Am.  St.  Rep.  121, 
36  N.  W.  544;  Gifford  v.  Carvill,  29  Cal. 
689;  Booth  t.  Smith,  117  UL  370,  7  N.  E. 
610;  MiUer  y.  John,  2Q8  lU.  173,  70  N.  E. 
27. 

Mr.  IMgfue  Bronson  Tolman,  with 
Messrs.  Holcomb  &  HoBean,  for  appel- 
lees. 

Hand,  Ch.  J.,  delivered  the  opinion  of 
the  court; 

The  International  Copper  ft  Gold  Ccnn- 
pany  was  a  de  faoto  corporation,  and,  the 
appellant  having  purchased  its  stock  of  the 
appellees,  in  a  proceeding  like  this,  no  war- 
ranty having  been  made  by  the  appellees 
that  the  corporation  issuing  said  stock  was 
a  de  jure  corporation,  the  appellant  cannot 
escape  the  payment  of  the  consideration 
agreed  to  be  paid  by  htm  for  said  stock,  by 
showing  that  the  International  Copper  & 
Gold  Company,  which  issued  said  stock,  was 
not  legallv  organized,  or  that  its  increase 
15  L.R.A.(N.S.) 


of  stock,  of  which  that  purchased  by  appel- 
lant formed  a  part,  was  illegally  issued. 
Marshall  v.  Keach,  227  111.  35,  81  N.  E. 
29.  In  Higgins  v.  Illinois  Trust  ft  Sar. 
Bank,  193  111.  394,  61  N.  E.  1024,  it  waa 
held  that  the  vendor  of  stock  in  a  corpora- 
tion impliedly  warrants  that  the  stodc  is 
genuine,  and  that  he  is  the  owner  thereof 
and  authorized  to  transfer  title;  and  thatr 
if  the  assignee  desires  further  protection, 
he  must  exact  a  special  warranty.  See  als» 
First  Nat.  Bank  v.  Drew,  191  IlL  186,  60 
N.  E.  866. 

The  questions  whether  the  appellees  fraud- 
ulently represented  to  appellant  that  the  In- 
ternational Copper  ft  Gold  Company  was 
possessed  of  ridh  and  valuable  mines  and 
other  property,  which  were  fully  developed, 
and  that  the  stock  which  appellant  pur- 
chased from  appellees  was  held  by  them,  or 
either  of  them,  in  trust  for  said  company, 
and  that  the  proceeds  of  the  sale  of  said 
stock  to  him  would  be  used  to  develop  the 
property  of  the  company,  were  questions  of 
fact.  There  was  a  direct  conflict  between 
the  evidence  of  appellant  and  his  witnesses 
and  that  of  the  appellees  and  their  witnesses 
upon  those  questions;  and  the  rule  is  too 
firmly  established  in  this  jurisdiction  to  b« 
shaken,  that  in  such  state  of  case  the  rul- 
ings of  the  chancellor  who  tried  the  case 
and  saw  the  witnesses  and  heard  them  tes- 
tify upon  questions  of  fact  will  not  be  dis- 
turbed, unless  it  is  manifest  that  his  ml- 
ings  are  wrong.  Delaney  v.  Delaney,  176 
111.  187,  61  N.  E.  961;  Fabrice  v.  Von  der 
Brelie,  190  lU.  460,  60  N.  E.  835;  Arnold 
V.  Northwestern  Teleph.  Co.  199  111.  201, 
66  N.  E.  224.  We  have  read  the  testimony 
of  all  the  witnesses  as  it  appears  in  the 
abstract,  and  are  unable  to  point  out  where- 
in the  chancellor  committed  error  in  his 
determination  of  the  facts  of  this  case.  It 
would  serve  no  useful  purpose,  therefore,  to 
incorporate  into  this  opinion  a  discussion  of 
the  complicated  state  of  facts  found  in  this 
record.  In  the  decision  of  a  case  like  this 
it  must  be  borne  in  mind  that  "pu6Sng" 
mining  claims,  or  making  glowing  predic- 
tions as  to  how  such  claims  will  "pan  out," 
does  not  amount  to  such  false  representa- 
tions as  will  authorize  a  oourt  of  chan- 
cery to  set  aside  a  sale  of  stock  in  a 
mining  company  when  the  parties  are  com- 
pos  mentis  and  deal  at  arm's  length.  Gage 
V.  Lewis,  68  111.  604;  Tuck  v.  Downing,  76 
111.  71;  Brady  y.  Cole,  164  lU.  116,  46  K.  E. 
438. 

The  sale  of  the  stock  in  question  was 
made  on  July  16,  1903,  and  the  bill  was  not 
filed  until  August  3,  1904.  In  the  bill  of 
complaint  appellant  alleges  that,  shortly 
after  the  payment  of  the  second  note,  which 
fell   due   September    15,    1903,   and   which 
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preaamably  waa  paid  when  due,  he  was  put 
upon  inquiry  aa  to  the  conspiracy  and 
fraudulent  agreement  entered  into  between 
the  appellees  and  others,  whereby  complain- 
ant was  induced  and  persuaded  to  purchase 
said  7,000  shares  of  stock;  and,  again,  that, 
about  February  I,  1904,  complainant  was 
for  the  first  time  informed  and  became  aware 
that  some  of  the  representations  and  state- 
ments made  to  him  by  appellees  were  false. 
The  rule  is  that  a  party  who  desires  to  re- 
scind a  sale  for  fraud  must  act  promptly; 
that  he  cannot  be  permitted  to  stand  pas- 
sively by  and  speculate  as  to  the  result  of  an 
inTestment,  especially  an  investment  in  min- 
ing stock,  which  usually  fluctuates  in  value, 
and,  after  the  future  has  disclosed  his  in- 
vestment was  a  mistake,  rescind  the  con- 
tract of  purchase  for  fraud  and  reooyer 
back  the  consideration  paid  for  the  stock. 
Oreenwood  v.  Fenn,  136  ID.  146,  26  N.  E. 
487;  Follett  T.  Brown,  188  111.  244,  68  N. 
E.  943;  Coolidge  v.  Rhodes,  199  III.  24,  64 
N.  E.  1074;  Grymea  v.  Sanders,  93  U.  S.  S5, 
23  L.  ed.  798. 

Finding  no  reversible  error  in  this  rec- 
ord, the  judgment  of  the  Appellate  Court 
will  be  affirmed. 


niXilNOIS  SUPKEMS:  COURT. 

AKVID   B.   COEIi   . 

V.  '   • 

JACOB  OLOS  et  al.,  Appts. 

(232  IIL  142,  83  N.  E.  629.) 

<)ateUng  title  —  equitable  owner. 

1.  A  purchaser  under  a  contract  for  a 
deed  may  maintain  a  bill  for  the  removal 
of  a  cloud  on  the  title  of  the  property,  since 


he  is  considered  in  equity  as  the  owner  and 
as  having  the  entire  equitable  estate. 
Reference  ^  master's  report  —  evidence 
taken  before  another. 

2.  A  case  cannot  be  referred  to  a  master 
to  report  his  c<wcIusions  on  the  facts  and 
the  law  on  evidence  taken  before  another 
master. 

Same  —  expiration   of  term  ^  certifica- 
tion of  evidence. 

3.  A  master  whose  term  of  office  has  ex- 
pired may  perform  the  ministerial  act  of 
certifying  the  testimony  taken  before  him; 
but  he  is  unauthorized  to  do  so  as  a  special 
commissioner  appointed  for  that  purpose  by 
the  court. 

Same  —  retalclng  of  testimony. 

4.  It  is  unnecessary,  upon  the  expiration 
of  the  term  of  office  of  a  master  who  has 
not  made  his  report  on  a  case  heard  by  liim, 
to  refer  it  to  another  master  for  the  purpose 
of  retaking  the  testimony,  since  the  court 
may  hear  the  case  on  testimony  already 
taken. 

Same  —  oral  evidence  in  conrt. 

5.  The  rule  against  the  taking  of  oral  evi- 
dence in  court  in  a  cluwcery  case  referred 
to  a  master  is  not  violated. where  testimony 
so  taken  does  not  relate  to  any  issue  in  thie 
casei 

(December  17,  1007.) 

APPEAL'  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Cook  County  set- 
ting aside  a  tax  deed.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  R.  O'Connor,  for  appellants: 

An  executory  contract  to  convey  land  does 
not  constitute  prima  facie  title,  sufficient  to 
support  a  bill  to  remove  a  cloud  from  the 
title. 

Johnson  t.  Filson,  118  lU.  210,  8  N.  E. 
318;    Dickenson   ▼.    Breeden,    30   III.   270; 


Caa»  Note.  —  Bight  of  one  holding  a 
bond  for  title  to  maintain  a  hill 
agatntt  a  third  peraon  to  remove 
dowd. 

A  search  has  disclosed  but  few  additional 
cases  where  this  question  has  been  passed 
upon,  and  the  courts  do  not  seem  to  be  al- 
together agreed  upon  the  point. 

In  Bradley  v.  Bell,  142  Ala.  382,  38  So. 
769,  a  complainant,  who  held  a  bond  con- 
ditioned that  the  grantor  make  title  upon 
payment  of  the  purchase  price,  was  held  not 
entitled  to  maintain  a  bill  to  remove  a  cloud 
upon  the  title.  The  court  said:  "His  only 
connection  with,  or  relation  to,  the  title  is 
through  and  by  virtue  of  this  executory  con- 
tract of  sale.  This  is  not  equitable  title, 
^nch  title  exists  when  the  party  has  a  right 
to  go  into  a  court  of  equity  upon  a  present 
status,  and  demand  the  conveyance  to  him 
as  the  investiture  in  him  of  the  legal  title. 
This  right  he  has  not,  because  he  has  not 
paid  the  purchase  money.  He  may  never 
15L.RA.(N.S.) 


pay  it.  So  he  may  never  have  any  title  to 
be  conserved  by  a  removal  of  the  alleged 
cloud.  The  successors  in  title,  legal  or  equi- 
table, of  his  vendor,  could  maintain  a  bill  to 
remove  the  cloud,  assuming  the  Bradley 
claim  to  be  a  cloud.  Upon  the  same  as- 
sumption. Bell  could  probably  maintain 
such  bill  when  he  has  paid  the  purchase 
money.  But  not  now.  But,  if  the  cloud  ia 
never  removed,  if  the  Bradleys  effectuate 
their  claim  to  this  part  of  the  tract  em- 
braced in  the  contract  of  sale,  Bell  would 
not  suffer.  He  would  be  entitled  to  an 
abatement  of  the  purchase  money  to  the  ex- 
tent of  the  relative  value  of  their  land." 

In  Tax  Title  Co.  v.  Denoon,  107  Va.  201, 
57  S.  E.  686,  where  the  complainant  claimed 
under  a  contract  of  purchase  which  pro- 
vided that  the  vendor  thereby  granted  and 
sold  the  property  to  the  vendee,  and  agreed 
to  convey  when  so  directed,  and  further 
gave  the  vendee  the  right  to  foreclose  and 
sell  under  mortgages  to  which  the  property 
was  subject,  it  was  held  that  he  could  not 
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Dunlap  T.  Daugherty,  20  111.  397 ;  Bride  v. 
Watt,  23  111.  607 ;  Rigor  v.  Frye,  62  111.  607 ; 
Buck  V.  Eaman,  18  111.  629;  Smith  t.  Smith, 
55  111.  204;  Burns  v.  Edwards,  163  111.  500, 
45  N.  E.  113;  Cole  v.  Pennoyer,  14  111.  158; 
Morrison  v.  Norman,  47  111.  477 ;  Hinkley 
V.  Greene,  52  111.  223;  Foster  v.  Letz,  80 
111.  412;  Langlois  v.  Stewart,  156  111.  609, 
41  N.  E.  177. 

The  duties  of  a  master  in  chancery  under 
an  order  of  reference  must  be  performed  by 
)iim  in  person,  and  he  cannot  delegate  his 
authority  to,  nbr  perform  his  duties  by,  a 
substitute. 

Stone  V.  Stone,  28  N.  J.  Eq.  409;  Keith 
V.  Gray,  Rich.  Eq.  Cas.  227;  Jenkins  t. 
Bisbee,  1  Edw.  Ch.  377;  17  Enc.  PI.  4  Pr. 
p.  1086;  Heerdegen  v.  Loreck,  17  App.  Div. 
515,  46  N.  Y.  Supp.  685;  Bruce  v.  Daven- 
port, 1  Abb.  App.  Dec.  236;  Hards  v.  Bur- 
ton, 79  111.  604;  Fitchburg  Steam  Engine 
Co.  V.  Potter,  211  111.  138,  71  N.  E.  933; 
Devlin  v.  New  York,  62  How.  Pr.  164; 
Berls  V.  Metropolitan  Elev.  R.  Co.  37  N.  Y. 
S.  R.  608,  15  N.  Y.  Supp.  155;  Emmet  v. 
Bowers,  23  How.  Pr.  300;  Townsend  v. 
Glenns  Falls  Ins.  Co.  1  Jones  &  S.  130; 
Roberts  v.  White,  73  N.  Y.  376;  Waite  v. 
People,  228  111.  173,  81  N.  E.  837;  Dickey 
V.  People,  213  111.  61,  72  N.  E.  791. 

Messrs.  Walter  S.  Holden  and  O.  Fred 
Rnsb,  for  appellee: 

In  equity  the  vendee  in  a  contract  of  sale 
of  real  property  is  the  owner. 

Lombard  v.  Chicago  Sinai  Congregation, 
64  III.  477;  Wright  v.  Troutman,  81  111. 
374;  Lewis  ▼.  fearer,  189  111.  184,  69  N. 
E.  680;  Buck  v.  Eaman,  18  111.  529;  Smith 
V.  Smith,  66  111.  204;   Burns  v.  Edwards, 


163  111.  494,  46  N.  E.  113;  Johnsc 
son,  118  ni.  219,  8  N.  E.  318. 

The   complainant   must   be    the 
equitable  owner  of  the  property    t 
him  to  file  a  bill  to  remove  a  cloud 
title. 

Emery  v.  Cochran,  82  111.  65; 
McConnell,  17  111.  135,  63  Am.  £ 
Hemstreet  v.  Burdick,  90  111.  444 
nian  Bkg.  Asso.  v.  Commercial  N» 
157  111.  676,  41  N.  E.  918;  Glos  f.  ( 
175  III.  20,  51  N.  E.  643. 

Evidence  taken  in  a  case  before  < 
ter  in  chancery  or  referee  may  b< 
ered  by  his  successor. 

Hurd's  Rev.  Stat.  (III.)  1905,  ch; 
8;  Countryman  v.  Norton,  21  B 
Roberts  v.  White,  73  N.  Y.  375; 
Green  Lumber  Co.  v.  Nutriment  Co. 
234,  79  N.  E.  621. 

Cartwrlgbt,  J.,  delivered  the  op 
the  court: 

On  June  20,  1906,  H.  H.  6a^  an 
lee,  Arvid  B.  Coel,  filed  their  bill 
case  in  the  circuit  court  of  Ciok 
against  the  appellants  Jacob  Glo-* 
gust  A.  Timke,  trustee,  and  otliei 
whom  the  bill  was  afterwards  disnii: 
the  purpose  of  setting  aside  a  tjix 
said  Jacob  Glos  as  a  cloud  on  the 
lot  11,  block  8,  in  North  Evanaton, 
gal  title  to  which  was  alleged  to  be 
H.  H.  Gage.  The  defendanta  each 
plea  setting  up  the  proceedings  t« 
the  execution  of  said  tax  deed,  in 
the  decree  was  reversed  by  this  coi 
the  bill  was  ordered  dismissed  for  '' 
equity.  Glos  v.  Evanston  &  N.  C.  < 
&.  L.  Asso.  186  lU.  686,  68  N.  E.  37 


maintain  a  bill  to  remove  a  cloud  on  the 
title,  since  only  the  one  with  the  legal  and 
equitable  title,  with  possession,  had  such 
right. 

In  Thomas  v.  White,  2  Ohio  St.  641,  the 
statute  required  that  a  complainant  in  a 
bill  quia  timet  show  that  he  was  vested  with 
the  legal  title,  and  also  with  the  actual  pos- 
session. The  complainant  had  given  a  bond 
for  title,  and  his  vendee  was  in  possession. 
The  court,  in  holding  this  possession  suffi- 
cient, said:  "Under  such  circumstances, 
their  possession  is  his  possession,  so  far  as 
the  present  question  is  concerned.  To  hold 
otherwise  would  to  some  extent  defeat  the 
object  of  the  statute,  and  might  produce 
serious  mischief.  For  a  vendee  who  has  not 
acquired  the  legal  title  cannot  sustain  a 
bill  of  peace,  since  no  other  kind  of  title 
will  suffice;  and,  if  his  vendor,  who  holds 
that  title,  cannot  have  the  bill  because  the 
vendee  is  in  possession,  then  no  one  can 
have  it." 

In  Norman  v.  Pugh,  75  Ark.  52,  86  S.  W. 
833,  a  suit  in  equity  to  enjoin  the  sale  of 
property  by  an  administrator  to  pay  an  al- 
15  L.R.A.(N.S.) 


leged  fraudulent  claim  asserted  by  h 
begun  by  one  who  claimed  to  have 
the  owner  of  property  by  conveyani 
decedent's  sole  heir,  and  who  was 
session  thereof.  Persons  claiming  1 
become  the  owners  of  the  claim  by 
ment  from  the  administrator  were 
to  appear  and  file  an  answer  and  crc 
plaint  alleging  that  the  plaintiff  hat! 
terest  in  uie  property  because  it  hi 
conveyed  by  her  grantor,  prior  to  t 
veyance  to  her,  to  a  third  peracm,  fron 
cross-complainants  held  a  title  bond 
tract  to  convey  to  them.  It  was  hel 
since  they  held  the  equitable  title,  th 
having  rightfully  assumed  jurisdic 
the  subject-matter  and  the  parties  1 
tain  purposes,  could  grant  completi 
by  quieting  their  title  and  awardin 
the  possession. 

For  a  discussion  of  the  right  of  o 
has  placed  a  purchaser  in  possess 
maintain  a  bill  to  quiet  title  agai 
outstanding  claim,  see  case  note  t 
pensUll  T.  Leng,  12  T..R.A.(N.8.)  65 
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pleas  -were  overruled,  and  the  answers  filed 
denied,  generally,  the  allegations  of  the  bilL 
The  cause  was  referred  to  Edward  A.  Dick- 
er, master  in  cbanoeiy,  with  directicms  to 
take  the  evidence  and  report  the  same,  with 
his  conclusions  of  fact  and  law.    Said  mas- 
ter took  the  evidence,  after  which  the  ap- 
pellee, by  leave  of  court,  filed  an  amended 
bill,  in  'which  he  was  the  sole  complainant, 
setting  up  substantially  the  same  facts  as 
in    the    original   bill,   and   asking   for   the 
same  relief,  and  the  other  complainant,  H. 
H.  Gage,  was  dropped  from  the  suit.    The 
same   pleas  and  answers  were  filed  to  tiie 
amended    bill,   and,   the   pleas   being  over- 
ruled, the  defendant  Glos  withdrew  his  an- 
swer, except  such  parts  thereof  as  were  In 
support  of  his  plea.    He  was  ruled  to  plead, 
answer,   or  demur  to  the  amended  bill  in- 
ttanter,  which  he  declined  to  do,  and  the 
amended  bill  was  taken  as  confessed  as  to 
him.     The  term  of  office  of  Dicker,  as  mas- 
ter in  chancery,  expired  after  the  taking  of 
the  testimony  was  completed  and  before  he 
made  his  report,  and,  on  motion  of  ttte  com- 
plainant, the  cause  was  then  referred  to  Ed- 
ward B.  Escher,  a  master  in  chancery,  with 
directions  to  report  his  conclusions  of  fact 
and  law.     An  order  was  entered  directing 
Dicker  to  certify  to  the  evidence  taken  be- 
fore  him,   together  with  the  exhibits,  and 
authorizing  and  directing  Escher  to  consider 
the  same  in  making  up  his  report  as  to  the 
facts  and  law.    Dicker  certified  to  the  tes- 
timony as  a  former  master  in  chancery,  and 
he  was  then  examined  in  open  court  as  to 
the  taking  of  the  testimony  and  the  pro- 
ceedings before  him.    After  hearing  his  tes- 
timony, the  court  appointed  him  a  special 
commissioner  for  the  sole  purpose  of  certi- 
fying  to  the  transcript  of  the   testimony 
taken  before  him,  and  he  certified  to  the 
same  as  such  special  commissioner,    Escher 
then  examined  and  considered  the  evidence, 
although  none  of  it  was  taken  before  him, 
and  from  such  consideration  he  made  a  re- 
port of  his  conclusions  as  to  the  facts  and 
law,    both    favorable    to    the    complainant. 
The  court  heard  the  case  on  exceptions  to 
the   report,  and  the  defendants,  by  objec- 
tions taken  before  the  master,  which  stood 
as  exceptions  before  the  court,  questioned 
the  order  directing  Escher  to  consider  the 
case  on  the  evidence  not  taken  before  him. 
There  were  exceptions  on  the  ground  that 
the  order  was  contrary  to  law,  that  the  re- 
port was  not  based  on  legal  and  competent 
evidence,  and  that  Escher  did  not  hear  the 
evidence  on  which  he  based  his  conclusions. 
The  exceptions  were  overruled  and  a  decree 
was  entered  finding  the  amount  due  the  de- 
fendant Glos  and  that  the  same  had  been 
deposited  with  the  clerk  of  the  court  for  his 
v«e,  and  setting  aside  the  tax  deed  and  the 
W  Ul.A.(N.S.) 


trust  deed  to  the  defendant  Timke  as  clouds 
on  the  title  of  complainant. 

It  is  first  contended  that  the  complainant 
did  not  show  such  title  in  himself  as  to  en- 
able him  to  maintain  the  bill.  A  person 
having  no  title  to  land  cannot  call  upon 
the  court  to  remove  a  cloud  from  the  title 
to  the  same.  If  a  complainant  has  no  ti- 
tle himself,  it  is  not  for  him  to  complain 
that  there  is  a  cloud  upon  the  title,  and  it 
is  no  concern  of  his  whether  there  is  a  cloud 
upon  it  or  not.  Wing  v.  Sherrer,  77  IlL 
200;  Hopkins  y.  Granger,  62  III.  604; 
Hutchinson  v.  Howe,  100  111.  11;  Ritchie  v. 
Pease,  114  lU.  363,  3  N.  E.  897;  Whipple 
V.  Gibson,  168  111.  339,  41  N.  E.  1017.  The 
facts  concerning  the  title  in  this  case  are  at 
follows:  Emil  Coel,  father  of  complainant, 
was  in  possession  of  the  lot  under  a  con- 
veyance made  by  Edward  Schaub  in  1884. 
On  March  26,  1889,  Emil  Coel  borrowed 
$1,000  from  the  Evanston  k  North  Cook 
County  Building  it,  Loan  Association  and 
gave  a  mortgage  to  secure  the  same,  in  which 
his  wife  joined.  On  Jiue  20,  1891,  he  bor- 
rowed a  further  sum  of  $500  from  the  as- 
sociation, and  he  and  his  wife  gave  a  second 
mortgage  to  secure  that  loan.  On  Augfust 
2,  1807,  he  was  in  arrears  upon  his  mort- 
gage indebtedness  and  gave  a  quitclaim 
deed,  executed  by  himself  and  wife,  to  H. 
H.  Gage,  the  president  of  the  association. 
At  the  same  time  Gage  gave  back  a  con- 
tract whereby  he  undertook  to  convey  the 
premises  by  special  warranty  deed  to  Coel 
in  consideration  of  certain  payments,  being 
the  balance  due  the  association  on  the  two 
mortgages.  On  August  0,  1897,  Gage  exe- 
cuted a  declaration  of  trust  declaring  that 
he  held  the  title  as  trustee  for  the  associa- 
tion of  which  he  was  president.  Between 
August  2,  1897,  and  January  1,  1901,  Emil 
Coel  made  payments,  from  time  to  time, 
which  were  credited  to  him  by  the  associa- 
tion on  an  account  entitled,  "Real  estate 
sold,"  kept  by  it.  On  January  1,  1901,  Emil 
Coel  requested  Gage  to  cancel  the  agree- 
ment with  him  and  substitute  for  it  a  like 
agreement  to  convey  the  premises  to  Arvid 
B.  Coel,  the  complainant,  which  was  done, 
and  the  amount  mentioned  in  the  agree- 
ment was  the  balance  due  the  association. 
After  the  agreement  with  complainant,  he 
made  payments  from  time  to  time,  which 
were  credited  to  him  on  the  books  of  the 
association,  and  he  took  and  holds  posses- 
sion of  the  lot.  The  transaction  between 
Emil  Coel  and  the  loan  association,  acting 
by  Gage  as  its  president,  was  either  a  mort- 
gage or  a  contract  of  sale,  and  it  is  now 
immaterial  which.  It  was  afterward  abro- 
gated by  mutual  consent,  and  the  contract 
with  the  complainant  was  substituted. 
Gage,  holding  the  legal  title  u  trustee  for 
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the  association,  became  the  vendor  and  com- 
plainant the  purchaser;  and  the  question 
is  whether  a  purchaser,  situated  as  he  was, 
could  maintain  the  bill.  While  it  is  essen- 
tial that  a  complainant  shall  have  title  to 
the  land,  a  suit  to  remove  a  cloud  is  an 
«quitable  proceeding,  and  an  equitable  title 
is  all  that  is  required.  Hemstreet  t.  Bur- 
dick,  90  m.  444;  Glos  v.  Goodrich,  175  III. 
20,  51  N.  E.  643.  The  holder  of  a  legal 
title  who  has  an  interest  to  be  protected 
may  file  the  bill,  and  a  vendor  who  has 
griven  a  bond  for  a  deed  to  another  party, 
but  who  is  still  possessed  of  the  legal  title, 
may  maintain  a  bill  to  set  aside  a  cloud  in 
order  that  he  may  fulfil  the  conditions  of  his 
bond  and  make  a  good  title  to  the  other 
party.  Langlois  v.  Stewart,  156  III.  609, 
41  N.  E.  177.  In  this  case  Gage  only  agreed 
to  give  a  deed  with  covenants  against  acts 
of  the  grantor,  and  it  was  not  necessary 
that  he  should  have  the  cloud  removed.  The 
complainant,  as  purchaser,  could  not  insist 
upon  having  it  removed  by  Gage,  but  had  a 
direct  interest  in  having  the  tax  deed  set 
aside.  In  equity  the  vendee,  under  a  con- 
tract for  a  deed,  is  considered  as  the  owner 
«nd  as  having  the  entire  equitable  estate, 
while  the  vendor  has  merely  an  encumbrance 
vpon  the  land  to  secure  payment  of  the  pur- 
'chase  money.  In  a  court  of  equity  tiie  com- 
plainant waa  to  be  regarded  as  the  equitable 
owner  of  the  lot,  and  he  was  Uierefore  en- 
titled to  maintain  the  bill. 

The  court,  however,  erred  in  referring  the 
case  to  Edward  B.  Escher,  the  second  master 
in  chancery,  for  the  purpose  of  having  him 
report  his  conclusions  of  fact  and  law  upon 
the  evidence  which  was  not  taken  before 
him,  and  erred  in  overruling  exceptions  of 
the  defendants  to  such  order  of  reference 
and  the  report  under  it.  While  a  master  in 
chancery  before  whom  a  cause  is  heard  may 
-consider  depositions  taken  %y  virtue  of  a 
4edimut  poiestattn  in  connection  with  the 
evidence  produced  before  him,  it  is  not  the 
function  of  a  master,  as  a  ministerial  officer, 
to  hear  cases  and  decide  issues  upon  evidence 
taken  before  another  master.  Tha  parties 
«re  entitled  to  have  the  master,  who  is  to 
form  his  conclusions  as  to  the  facts,  hear 
the  testimony  of  witnesses.  When  the  term 
of  office  of  Edward  A.  Dicker  as  master  in 
chancery  expired,  all  proceedings  before  him 
as  such  master  came  to  an  end,  and  the 
court  was  without  authority  to  again  refer 
the  case  to  another  master  in  chancery  to  re- 
port his  conclusions  as  to  the  issues  by  read- 
ing the  testimony  taken  before  Dicker.  A 
master  in  chancery  is  a  purely  ministerial 
ollicer,  and,  as  the  act  of  certifying  to  the 
testimony  is  ministerial,  we  see  no  reason 
why  it  cannot  be  performed  after  the  expi- 
ration of  his  term ;  but,  if  he  has  not  reached 
15  L.ILA.(N.S.) 


his  conclusions  and  reported  the  same  to  the 
court,  he  cannot  do  so  afterward.  We  are  of 
the  opinion  that  Edward  A.  Dicker,  master 
in  ehanceiy,  could  certify  to  the  evidence 
taken  before  him,  as  he  did,  by  virtue  of  his 
office,  and  that  be  was  not  authorized  to  do 
so  as  a  special  commissioner.  The  court 
might,  in  its  discretion,  have  heard  the  case 
in  open  court  upon  the  evidence  so  taken, 
and  have  permitted  the  parties  to  use  such 
evidence  without  putting  them  to  the  un- 
necessary expense  of  re-examining  the  wit- 
nesses or  having  the  ease  again  referred  to 
sobie  other  master,  before  whom  the  testi- 
mony would  have  to  be  taken  again.  As  was 
said  in  the  case  of  Fitchburg  Steam  Engine 
Co.  V.  Potter,  211  HI,  138,  71  N.  E.  933,  a 
second  master,  in  order  to  correctly  deter- 
mine the  questions  of  fact,  ought  to  have 
the  aid  derived  from  seeing  the  witnesses 
and  hearing  them  testify.  If  this  case 
should  be  again  referred,  it  would  be  neces- 
sary to  retake  the  testimony;  but  we  do  not 
r^ard.that  as  essential,  and  the  court  may 
hear  the  case  upon  the  evidence  already 
taken. 

Objection  is  made  to  the  taking  of  Ed- 
ward A.  Dicker's  testimony  in  open  court 
after  the  case  had  been  referred.  But  that 
testimony  did  not  relate  to  any  issue  in  the 
case.  It  was  only  an  investigation  as  to 
what  took  place  before  him  as  master  in 
chancery,  and  the  rule  against  taking  oral 
testimony  in  court  was  not  violated.  Bolter 
V.  Kozlowski,  211  111.  79,  71  N.  E.  858. 

For  the  errors  pointed  out,  the  decree  is 
reversed  and  the  cause  remanded. 

Petition  for  rehearing  overruled  Febru- 
ary 7,  1908. 


NEW  HAMPSHIRE  SUPRE»£E! 
OOURT. 

AMEDEE   BOUCHER,   Admr.,  etc 

V, 

J.  EUGENE  LAROOHELLE. 

(—  N.  H.  — ,  68  Atl.  870.) 

Trial  —  cause   of   death  —  question  for 
Jury. 

1.  Whether  the  death  of  a  child  under- 
going an  operation  was  caused  by  the  negli- 
gent administration  of  chloroform  is,  in  the 


Case  Note.  —  Proof  neceaaarp  to  dis- 
charge the  hurden  resting  upon 
plaintiff,  in  ttttion  against  a  phyM- 
eian  for  malpractice,  to  show  tliat 
the  negligence  or  unskilfiUnesa  of  the 
physician  caused  or  contributed  to 
the  death  or  injury  of  the  patient. 

A  case  for  the  jury  is  presented  where  it 
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absence  of  evidence  of  other  sufficient  cause, 
a  question  for  the  jury,  where  there  is  some 
evidence  that  death  might  result  therefrom, 
and  of  the  defendant's  laclc  of  care  in  admin- 
istering the  anesthetic. 
Evidence  —  cause  of  death— snfflclencjr. 

2.  It  is  not  necessary,  in  order  to  recover 
for  death  alleged  to  have  been  occasioned  by 
the  negligent  administration  of  chloroform, 
to  exclude  other  possible  causes,  it  being 
enough  to  show  that  this  was  the  probable 
cause. 

Same  —  conjecture  between  canses. 

3.  The  rule  that  the  jury  cannot  be  per- 
mitted to  determine  by  guess  or  conjecture 
between  two  equally  probable  causes  of  in- 
jury, for  one  only  of  which  the  defendant  is 
responsible,  has  no  application  unless  the  ex- 
istence of  a  sufficient  catise  or  causes  for 
the  injury,  aside  from  the  negligence  charged, 
is  conceded  or  conclusively  proved. 

Trial  —  nonsuit  —  cause  of  death. 

4.  A  nonsuit  in  an  action  to  recover  dam- 
ages for  death  should  not  be  granted  on  the 


ground  that  the  conclusion  that  death  re- 
sulted from  the  negligence  charged  would 
be  a  mere  conjecture,  when  there  is  some  evi- 
dence that  it  was  the  effect  of  the  negligent 
administration  of  chloroform,  and  the  evi- 
dence of  other  causes  only  suggests  the  pos- 
sibility of  their  existence. 
Same  —  effect  of  failure  to  secure  au- 
topsy. 

6.  It  is  for  the  jury  to  say,  in  an  action 
for  damages  for  death,  what  inferences  are 
to  be  drawn  as  to  the  cause  thereof  from 
the  fact  that  neither  party  secured  or  asked 
for  an  autopsy. 

(February  4,  1908.) 

EXCEPTIONS  by  defendant  to  a  ruling  of 
the  Superior  Court  for  Hillsborough 
County  denying  a  nonsuit  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate. 
Overruled. 

The  facts  are  stated  in  the  opinion. 


appears  that  the  defendant,  a  physician,  ad- 
vised an  operation  upon  the  plaintiff's  wife, 
seven  months  after  the  birth  of  a  child,  for 
the  removal  of  the  afterbirth,  and,  in  per- 
forming such  operation,  her  uterus  was  torn 
to  such  an  extent  as  to  cause  death, — there 
being  no  evidence  that  death  was  due  to  any 
other  cause,  and  there  being  evidence  that 
it  was  not  probable  that  any  portion  of  the 
afterbirth  could  have  remained  in  the  womb 
for  such  length  of  time,  and  that  such  a  tear 
as  that  made  in  the  uterus  could  have  been 
discovered  by  the  operator,  and  have  been 
successfully  treated.  Degelau  r.  Wight,  114 
Iowa,  52,  86  N.  W.  36. 

In  Ewing  v.  Goode,  78  Fed.  443,  the  de- 
fendant skilfully  performed  an  operation  for 
a  cataract  upon  one  of  plaintiff's  eyes,  and, 
some  time  afterwards,  performed  another  op- 
eration thereon  for  ths  relief  of  glaucoma, 
but  subsequently  the  eye  had  to  be  removed 
in  order  to  save  thd  sight  of  the  other  eye ; 
and  it  was  held  that,  as  it  did  not  appear 
that  the  defendant's  treatment  was  the 
cause  of  the  loss  of  one  of  plaintiff's  eyes 
and  the  impairment  of  the  sight  of  the  other, 
the  plaintiff  had  not  established  her  case 
against  the  defendant.  The  court  said  that 
the  naked  facta  that  the  defendant  per- 
formed an  operation  upon  the  plaintiff's  eye, 
tiiat  pain  followed,  and  that  subsequently 
the  eye  was  in  such  a  bad  condition  that  it 
had  to  be  extracted,  established  neither  the 
neglect  and  unskilfulness  of  the  treatment, 
nor  the  causal  connection  between  it  and  the 
unfortunate  event. 

Evidence  that  the  plaintiff's  eyes  had  be- 
come weak  and  sore  since  the  defendant  per- 
formed an  operation  upon  one  of  them  for 
strabismus  is  insufficient  to  prove  malprac- 
tice or  negligence  upon  the  part  of  the  lat- 
ter; it  being  necessary,  in  order  to  permit 
the  plaintiff  to  recover,  to  show  that  the  con- 
dition of  his  eyes  was  due  to  such  operation, 
and  that  it  was  negligently  performed.  Pet- 
tigrew  V.  Lewis,  46  Kan.  78,  26  Fac.  468, 
16  LJt.A.(N.S.) 


The  evidence  will  not  warrant  the  infer- 
ence that  the  defendant's  treatment  of  the 
plaintiff's  injuries  was  improper,  or  the 
cause  of  the  crippled  condition  of  his  arm 
and  foot,  where  it  appears  that  the  defend- 
ant, a  physician,  did  not  reduce  three  frac- 
tures of  the  plaintiff's  arm,  which  was  also 
badly  bruised,  until  nineteen  days  after  it 
was  broken, — it  appearing  by  medical  testi- 
mony that,  unless  the  arm  was  too  badly 
bruised,  the  fracture  should  have  been  r*. 
duced  as  soon  as  possible,  and  that  the  de- 
fendant advised  the  amputation  of  plaintiff's 
1^,  but  refrained  upon  the  advice  of  an- 
other physician,  who  thought  it  might  be 
saved,  the  result  being  that  it  afterwards  be- 
came necessary  to  amputate  a  portion  of  the 
foot.  Neifert  t.  Hasley,  149  Hich..232,  112 
N.  W.  706. 

The  plaintiff  fails  to  show  a  case  of  mal- 
practice where  the  proof  of  the  alleged  neg- 
ligence of  the  defendant,  a  physician,  con- 
sists of  the  failure  to  administer  an  anes- 
thetic when  treating  plaintiff's  ankle, — 
which  the  defendant  failed  to  discover  was 
fractured,  and  declared  was  dislocated  mere- 
ly,— it  not  being  shown  that  the  failure  to 
administer  the  anesthetic  increased  or  aggra- 
vated the  injury  to  the  plaintiff's  limb, 
which  subsequently  had  to  be  amputated. 
Dye  V.  Corbin,  59  W.  Va.  266,  63  S.  E.  147. 

A  case  is  not  established  against  a  physi- 
cian for  negligence  in  treating  a  "Pott's 
fracture"  of  the  ankle  as  a  fracture  of  both 
bones,  where  the  plaintiff  does  not  show 
that  the  defendant's  treatment  was  unskil- 
ful, or  the  cause  of  the  permanent  stiffness 
of  the  ankle;  it  appearing  that,  under  any 
circumstances,  the  effect  of  a  "Pott's  frac- 
ture," when  the  very  best  surgical  skill  is 
employed  at  the  most  opportune  time  and 
under  the  best  circumstances,  will  be  that 
the  joint  will  remain  permanently  inferior 
to  its  former  condition.  Smith  v.  Dumont, 
25  N.  Y.  S.  R.  382,  6  N.  Y.  Supp.  242. 

Where  the  death  of  the  pliuntiff'a  intea- 
27 
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Messrs.   David  AV.   Perkins  and  O.   J. 

BelnnKer,    for  defendant: 

Plaintiff  failed  to  prove  what  caused  the 
child's  death. 

Deschenes  v.  Concord  &  M.  R.  Co.  60  K. 
H.  285,  46  AtL  467. 

Messrs.  Branch  &  Branch  for  plaintiff. 

Parsons,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  defendant  was  employed  to  set  a 
broken  bone  in  the  arm  of  the  plaintiff's 
child,  an  infant  of  the  .age  of  seventeen 
months.  For  the  purpose  of  the  operation, 
he  administered  chloroform,  and  before  the 
operation  was  completed  the  child  died.  The 
plaintiff  offered  evidence  tending  to  show 
that  death  may  result  from  the  negligent 
administration  of  chloroform,  and  of  the  de- 
fendant's lack  of  care  in  administering  it, 
likely  to  produce  this  result.  While  the  evi- 
dence was  not  without  contradiction,  and 
was  not  entirely  clear  and  convincing,  it  can- 
not be  said  there  was  not  some  evidence 
tending  to  establish  each  of  these  proposi- 
tions. There  being  some  evidence,  the  ques- 
tion of  its  weight  was  for  the  jury.  It  was 
for  them  to  determine  what  amount  or 
weight  of  competent  evidence  was  sufBcient 
or  insufficient  to  convince  their  minds  and 
warrant  them  in  determining  the  matter  of 
fact  in  dispute.  Deschenes  v.  Concord  &  M. 
R.  Co.  60  N.  H.  286,  289,  46  Atl.  467;  Felch 
V.  Concord  R.  Co.  66  N.  H.  318,  323,  29  Atl. 
657;  Fuller  v.  Rounceville,  29  N.  H.  654, 
663,  664.  From  these  facte,  in  the  absence 
of  other  sufficient  cause  for  the  child's 
death,  the  jury  could  infer  that  the  death 
resulted  from  the  defendant's  lack  of  care. 
There  would  be  a  direct  and  visible  connec- 
tion between  the  negligence  charged  and  the 
injury  complained  of. 


But  the  defendant  contends  that,  coneed* 
ing  that  there  was  some  evidence  of  the  char- 
acter stated,  the  conclusion  that  the  death 
resulted  from  the  negligence  proved  would 
be  a  mere  surmise  or  conjecture,  because  it 
appeared  from  the  evidence  that  the  mere 
administration  of  chloroform  to  persons  ia 
a  certain  rare  and  obscure  pathologic  con- 
dition is  sufficient  to  cause  death,  and  that 
the  fracture  of  a  bone  may  cause  a  fatal 
embolism.  The  claim  is  that  the  death  of 
the  child  may  have  been  due  to  its  condi- 
tion, or  may  have  been  the  direct  result  of 
the  fracture,  and  that  therefore  the  plain- 
tiff failed  to  prove  that  the  defendant's 
negligence  was  the  cause  of  death.  Using 
the  word  "proof"  in  the  sense  of  demon- 
stration to  an  absolute  certainty,  the  defend- 
ant's contention  could  probably  be  sustained. 
Questions  capable  of  exact  demonstration 
are  rarely  the  subject  of  litigation.  No 
such  burden  rested  on  the  pituntiff.  He  was 
not  bound  to  exclude  all  possible  causes  of 
death.  He  was  required  only  to  make  it 
more  probable  than  otherwise  that  the  fact 
was  as  he  claimed  it.  The  rule  of  Deschenes 
V.  Concord  &  M.  R.  Co.  60  N.  H.  286,  4S 
AtL  467,  that  the  jury  cannot  be  permitted 
to  determine  by  guess  or  conjecture  between 
two  equally  probable  causes  of  the  injury, 
for  one  only  of  which  the  defendant  is  re- 
sponsible, has  no  application  unless  the  ex- 
istence of  a  sufficient  cause  or  causes  for  the 
injury,  aside  from  the  negligence  charged, 
is  conceded  or  conclusively  proved. 

Whether  the  child's  condition  was  such 
that  the  mere  administration  of  chloroform 
was  a  sufficient  cause  of  the  fatal  result,  or 
whether  an  embolism  resulting  from  the 
fracture  was  the  cause  of  the  injury,  are 
questions  of  fact  upon  which  the  case  dis- 


tate  might  have  been  caused  either  by  the 
improper  administration  of  an  anesthetic 
by  the  defendant  physician,  or  by  calca- 
reous degeneration  of  the  heart,  the  plaintiff 
cannot  recover  without  showing  that  death 
resulted  wholly  or  in  part  from  the  anes- 
thetic. Yaggle  V.  Allen,  24  App.  Div,  504, 
48  N.  Y.  Supp.  827. 

The  plaintiff,  in  an  action  for  malpractice, 
does  not  satisfy  the  burden  resting  upon 
him  where  the  only  evidence  of  noKligence 
on  the  part  of  the  attending  physician  is 
that  the  latter  sent  his  brother  to  attend  the 
plaintiff,  and  the  brother  used  upon  the 
plaintiff's  limb,  which  subsequently  had  to 
be  amputated,  very  hot  water,  and  ban- 
daged it  so  tightly  as  to  cause  the  plaintiff 
great  pain,  as  such  evidence  fails  to  show 
that  the  necessity  for  the  amputation  was 
caused  by  such  treatment.  Georgia  North- 
em  R.  Co.  V.  Ingram,  114  Ga.  639,  40  S.  E. 
708. 

A  verdict  againflt  an  association  organized 
to  provide  medical  services  to  its  members, 
hnsed  upon  the  alleged  negligence  of  one  of 
16  L.BjV.(N.8.) 


its  physicians  who  attended  the  plaintiff's 
intestate,  in  din^osing  decedent's  ailment 
as  rheumatism  instead  of  pneumonia,  cannot 
be  sustained  where  it  does  not  appear  that 
death  was  due  to  any  lack  of  care  or  skill 
on  the  part  of  such  physician;  the  evidence 
disclosing  that  another  physician,  not  con- 
nected with  the  association,  who  was  called 
after  the  former  had  ceased  his  visits,  by 
reason  of  severing  his  connection  with  such 
association,  made  a  similar  diagnosis  and 
failed  to  find  any  indication  of  pneumonia, 
but  a  third  physician,  called  the  following 
evening,  found  the  deceased  at  the  height  of 
lobar  pneumonia  in  its  most  severe  form, 
from  which  death  resulted  the  next  morn- 
ing; as  it  clearly  appeared  from  the  testi- 
mony that  the  deceased  must  have  contract- 
ed pneumonia  after  the  first  physician  ceased 
his  visits  to  the  deceased.  Red  Cross  Med- 
ical Service  Co.  v.  Green,  126  III.  App.  214. 
As  to  degree  of  care  and  skill  which  a 
physician  and  surgeon  must  exercise,  and 
his  liability  for  malpractice  and  negligence, 
see  note  to'WhiteseU  t.  Hill,  37  L.R.A.  830. 
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closes  little,  if  anj,  evidence.  If  there  was 
evidence  tending  to  establisli  eitlier  cause, 
it  must  be  assumed  in  the  present  posture  of 
the  case  that  the  jury  were  properly  in- 
structed as  to  the  legal  effect,  in  the  decision 
of  the  controversy  submitted  to  them,  if  they 
found  either  contention  sustained.  It  is 
common  knowledge  that  death  does  not  ordi- 
narily follow  the  proper  administration  of 
an  anesthetic,  or  immediately  result  from  a 
fractured  humerus.  The  defendant's  motion 
for  nonsuit  could  not  be  sustained  upon  the 
ground  suggested,  except  upon  the  assump- 
tion that  one  or  the  other  of  these  claims 
was  conclusively  proved  by  evidence  which 
went  little  farther  than  to  suggest  the  pos- 
sibility of  their  existence.  The  case  is  not 
one  of  a  choice  between  two  or  more  prob- 
able causes  conceded  to  exist,  but  involves 
merely  the  power  of  the  jury  to  determine  as 
matter  of  fact  the  nonexistence  of  the  causes 
whicb  the  defendant  claimed,  if  existent, 
would  render  the  cause  of  death  doubtful. 

Where  the  evidence  discloses  no  connec- 
tion between  the  injury  and  the  negligence 
charged,  except  a  bare  possibility  that  the 
former  resulted  from  the  latter,  there  is 
nothing  for  the  jury,  where  it  is  also  possi- 
ble the  injury  may  be  due  to  other  causes. 
Deschenes  v.  Concord  &  M.  R.  Co.  supra; 
Bame  v.  Laconia  Car  Co.  Works,  71  N.  H. 
407,  52  AtL  864;  Reynolds  v.  Burgess  Sul- 
phite Fibre  Co.  73  K.  H.  126,  59  Atl.  615. 
But,  Tvhere  the  injury  is  a  natural  and 
probable  result  of  the  negligence  charged,  a 
wrongdoer  "cannot  set  up  as  an  answer  to 
the  action  the  bare  possibility  of  a  loss  if 
hia  wrongful  act  had  never  been  done."  Da- 
vis T.  Garrett,  6  Bing.  716,  724;  Baltimore 
ft  P.  R.  Co.  V.  Reaney,  42  Md.  117;  Beau- 
champ  T.  Saginaw  Min.  Co.  60  Mich.  163, 
45  Am.  Rep.  30,  15  K.  W.  65.  It  was  for 
the  jury  to  determine  what  inference  should 
be  drawn  from  the  fact  that  neither  party 
secured  or  asked  for  an  autopsy. 

Exception  overruled. 

PewBlee,  J.,  did  not  sit.    The  others  con- 
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V. 

HIGHLAND  APARTMENT  COMPANY. 
(—  Ky.  — ,  108  S.  W.  257.) . 

Municipal  corporation  —  building  reg- 
ulations —  reasonableness. 
1.  A  municipal  ordinance  is  a  reasonable 
•od  constitutional  exercise  of  the  police  pow- 
er, which  absolutely  forbids  the  erection  of 
any  frame  structure  within  the  "fire  limits," 
and  permits  the  construction  of  wooden 
16  L.RJL(N.S.) 


structures  for  certain  specified  uses,  and  of 
certain  dimensions,  without  the  "fire  lim- 
its," only  when  they  are  to  be  erected  on  the 
rear  of  a  lot  abutting  on  a  public  alley,  and 
not  within  80  feet  of  any  permanent  build- 
ing, and  a  permit  therefor  has  been  secured 
from  the  city  building  inspector. 
Same  —  enforcement. 

2.  An  owner  of  city  property,  who  feels 
that  it  is  about  to  be  injured  by  the  erection 
of  a  building  near  it,  and  that  the  risk  of 
loss  by  fire  will  be  materially  increased,  may 
maintain  an  action  to  compel  strict  con- 
formity with  valid  building  regulations  of 
the  city. 

Same  —  revocation  of  permit. 

3.  A  permit  for  a  building,  issued  under 
a  misconception  of  the  facts  in  contravention 
of  the  building  regulations  of  the  city,  may 
be  revoked,  even  after  building  operations 
have  begun, — especially  by  a  board  having 
supervision  of  the  action  of  the  o£SciaI  who 
granted  it. 

Same  ^  necessity  of  permit. 

4.  A  section  of  municipal  ordinance  for- 
bidding the  erection  of  a  building  within  the 
city  limits  without  a  permit  must  be  read  in 
connection  with  another  section  authorizing 
the  erection  of  wooden  buildings  of  certain 
dimensions,  for  certain  purposes,  without 
the  fire  limits,  so  that  a  permit  is  required 
even  for  the  latter  class  of  buildings. 

(February  28,  1908.) 

APPEAL  by  defendants  from  an  order  of 
the  Chancery  Branch,  First  Division,  of 
the  Circuit  Court  for  Jefferson  County  con- 
tinuing a  temporary  restraining  order  en- 
joining the  construction  of  a  building.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  S.  Clement  for  appellants. 

Messrs.  Gibson,  Marshall,  &  Gibson, 
for  appellee: 

Municipal  authorities  have  the  absolute 
right  to  revoke  their  action  in  such  instances 
as  that  now  under  consideration. 

Ex  parte  Fiske,  72  Cal.  125,  13  Pac.  310; 
Knoxville  v.  Bird,  12  Lea,  121,  47  Am.  Rep. 
326;  Cordes  v.  Miller,  39  Mich.  581,  33  Am. 
Rep.  430;  Klingler  v.  Bickel,  117  Pa.  326, 11 
Atl.  555;  Welch  v.Hotchkiss,  39  Conn.  141, 
12  Am.  Rep.  383;  Wadleigh  v.  Oilman,  12 
Me.  403,  28  Am.  Dec.  188 ;  Re  Brooklyn,  87 
Hun,  66,  33  N.  Y.  Supp.  869. 

The  ordinance  was  reasonable. 


Note.  —  The  cases  dealing  with  the  right 
of  a  municipality,  or  its  proper  agents,  to 
revoke  a  building  permit  after  work  has  been 
begun  under  it,  are  included  in  a  case  note 
to  Lowell  V.  Archambault,  1  L.R.A.(N.S.) 
458. 

As  to  right  to  revoke  a  license  from  the 
public  without  notice  or  hearing,  see  case 
note  to  People  ex  rel.  Lodes  v.  Health  Depart- 
ment, 13  L.R.A.(N.S.)  894. 
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Pence  v.  Frankfort,  101  Ky.  549,  41  S.  W. 
1011;  Tilford  v.  Belknap,  31  Ky.  L.  Rep. 
662,  11  L.R„4.(N.S.)  708,  103  S.  \V.  289. 

liasslng,  J.,  delivered  tbe  opinion  of  the 
court: 

Appellee  is  the  owner  of  a  large  stone  and 
brick  building,  used  as  an  apartment  house, 
situated  on  Cherokee  road,  in  Louisville. 
The  building  occupies  practically  the  entire 
lot  owned  by  appellee,  and  funs  from  the 
street  back  to  an  alley.  On  the  west  of  this 
building  appellants  own  a  lot  which  like- 
wise runs  from  the  street  back  to  the  alley. 
Upon  a  portion  of  their  lot,  fronting  on  the 
street,  is  a  residence,  in  the  rear  of  which 
is  a  frame  stable.  There  is  a  vacant  space 
or  lot  between  appellants'  residence  and  ap- 
pellee's building.  This  space  is  30  or  more 
feet  in  width.  Some  time  prior  to  December 
0,  1907,  appellants  made  application  to  the 
building  inspector  of  Louisville  for  a  permit 
to  build  a  stable  upon  this  vacant  lot  owned 
by  her,  and  the  permit  granting  her  the 
right  to  erect  a  frame  stable  thereon  was 
issued  to  her.  Upon  learning  that  such  a 
permit  had  been  issued,  appellee  protested 
and  sought  to  have  the  building  inspector 
revoke  the  permit.  When  his  attention  was 
called  to  the  fact  that  the  stable,  as  pro- 
posed to  be  erected,  would  be  within  less 
than  60  feet  of  appellee's  apartment  house, 
the  inspector  ordered  that  the  work  on  the 
stable  should  be  suspended  pending  investi- 
gation. Following  the  issuing  of  this  order 
appellants  applied  for  and  secured  a  permit 
to  erect  a  dwelling  upon  the  vacant  lot  front- 
ing on  the  street.  Having  secured  a  permit 
to  erect  a  dwelling,  appellants  proceeded  to 
build  the  stable,  and  appellee  applied  for 
and  was  granted  a  temporary  restraining 
order,  enjoining  appellants  from  building 
the  stable.  Following  the  granting  of  this 
restraining  order  the  board  of  public  safety, 
on  application  by  appellee,  took  the  matter 
up,  and,  after  a  hearing,  directed  the  in- 
spector to  cancel  the  permit  to  build  the 
stable,  and,  acting  under  this  order,  the  per- 
mit was  canceled  by  the  inspector,  and  ap- 
pellants notified  of  this  fact.  The  temporary 
restraining  order  was,  upon  hearing,  con- 
tinued in  force,  and  the  case  is  now  brought 
before  me  seeking  to  have  the  injunction  dis- 
solved. 

Four  questions  are  raised:  First,  that  the 
ordinances  upon  which  appellee  bases  its  con- 
tention are  unconstitutional ;  second,  that,  if 
the  ordinances  are  not  unconstitutional,  ap- 
pellee has  no  right  to  maintain  the  action, 
but  that  it  must  be  prosecuted  in  the  name 
of  the  city;  tliird,  that,  the  permit  to  erect 
the  stable  having  been  granted,  and  the  work 
having  been  begun,  it  cannot  thereafter  be 
revoked ;  and,  fourth,  that  the  ordinances  up- 
i5  L.RJ^.(N.S.) 


on  which  appellee  relies  do  not  govern  or  reg- 
ulate the  character  of  building  which  appel- 
lants contemplated  erecting. 

Courts  of  last  resort  generally  recognize 
the  right  of  municipalities  to  pass  all  rea- 
sonable rules  and  regulations  that  may  be 
necessary  to  protect  the  health  and  morals 
of  the  city,  and  to  make  such  regulations  as 
may  be  necessary  to  prevent  the  spreading  of 
fires,  and  protect  property  within  the  cor- 
porate limits.  The  exercise  of  these  func- 
tions on  the  part  of  the  municipality  is  un- 
der the  police  power,  and  the  only  restric- 
tion and  limitation  thrown  around  the  act 
of  the  municipality  in  passing  such  ordi- 
nances is  that  they  shall  be  reasonable.  This 
principle  was  distinctly  recognised  by  this 
court  in  the  late  case  of  Tilford  t.  Belknap, 
31  Ky.  L.  Rep.  662,  11  L.R.A.(N.S.)  708, 
103  S.  W.  289,  in  which  Judge  Settle,  speak- 
ing for  the  court,  said:  "It  goes  without 
saying  that,  in  the  exercise  of  its  govern- 
mental functions  and  under  the  police  pow- 
er, a  municipality  may  enact  ordinances  for 
the  safety  of  the  public.  .  .  .  This  in- 
cludes the  right  to  establish  by  ordinance 
rules  and  regulations  to  prevent  the  spread 
of  fires  and  for  the  protection  of  property 
within  the  corporate  limits;  but  such  rules 
and  regulations  must  be  reasonable."  In  8 
Cyc.  Law  &,  Proc.  p.  1062,  this  right  of  the 
city  to  pass  such  reasonable  rules  and  regu- 
lations as  are  necessary  for  the  protection 
of  property  is  thus  stated:  "A  city  may, 
by  ordinance,  forbid  the  erection,  alteration, 
or  repair  of  buildings  within  certain  dis- 
tricts or  boundaries  without  denying  the 
equal  protection  of  the  law,  as  such  regula- 
tions are  within  the  police  power."  This 
right,  qualified  only  to  the  extent  that  the 
rules  and  regulations  shall  be  reason- 
able, is  now  recognized  by  courts  of 
last  resort  with  such  a  degree  of  uni- 
formity as  to  justify  the  conclusion 
that  it  is  general.  In  determining  whether 
or  not  the  ordinances  under  consideration 
are  unconstitutional,  the  only  proper  and 
legitimate  subject  of  inquiry  is:  Are  they 
reasonable?  If  they  are  reasonable,  then 
the  municipality  clearly  had  the  right,  in 
the  exercise  of  its  police  power,  to  pass 
them,  and  the  wisdom  of  its  so  doing  is  not 
a  subject  of  judicial  investigation.  The  law 
presumes  that,  in  the  enactment  of  publio 
ordinances,  the  municipality,  through  its 
legislative  board,  acts  in  good  faith  and  for 
the  best  interests  of  its  citizens;  and  there- 
fore, so  long  as  the  ordinances  are  reason- 
able, a  citizen  may  not  complain,  even  though 
by  reason  thereof  his  unlimited  and  un- 
restricted use  and  enjoyment  of  his  property 
is,  to  some  extent,  abridged  or  denied.  The 
idea  of  absolutism  in  the  use  and  enjoyment 
of  our  property  hma  long  since  been  exploded. 
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and  the  now  well-recognized  doctrine  is  that 
that  use  and  enjoyment  of  our  property 
guaranteed  by  the  Constitutions,  state  and 
Federal,  means  such  use  and  enjoyment  as 
will  not  unnecessarily  endanger  or  destroy 
the  property  ol  others.  The  ordinances  in- 
Tolved  in  this  controversy  are  |{  15,  64, 
65,  and  70.  Section  16  provides:  "That 
no  excavation  shall  be  commenced,  no  wall, 
structure,  buHding,  part  or  parts  thereof, 
or  signboard  exceeding  10  feet  in  height, 
shall  be  built,  constructed,  altered,  repaired, 
or  removed  in  said  city  until  a  permit  has 
been  issued  for  the  proposed  work  by  the 
building  inspector."  Section  64  provides: 
"No  frame  dwelling,  building,  or  structure 
shall  be  erected  in  the  city  of  Louisville 
without  a  written  permit  from  the  building 
inspector;  and  it  is  further  provided  that 
no  frame  dwelling,  building,  or  structure 
shall  be  erected  within  the  'fire  limits'  of 
the  city  of  Louisville."  Section  65  provides : 
"Ko  frame,  veneered,  iron-clad,  or  any  build- 
ing the  inclosing  walls  of  which  are  con- 
structed of  combustible  material,  shall  be 
erected,  moved,  or  remodeled  within  the  'fire 
limits'  of  the  city  of  Louisville,  or  repaired 
when  damaged  to  the  extent  of  50  per  oent^ 
exclusive  of  the  foundation— of  its  value  by 
fire  or  decay;  and  no  such  building  shall  be 
erected,  or  moved  without  the  'fire  limits' 
of  the  city  of  Louisville,  within  60  feet  of 
any  permanent  brick,  stone,  concrete,  or  iron 
building,  and  no  frame,  veneered,  or  iron- 
clad building  erected  beyond  the  'fire  limits' 
of  the  city  of  Louisville  prior  to  the  enact- 
ment of  this  ordinance  and  situated  within 
60  feet  of  any  permanent  brick,  stone,  con- 
crete, or  iron  building  shall  be  enlarged, 
remodeled,  moved,  or  repaired  when  dam- 
aged by  fire  or  decay  to  the  extent  of  50  per 
cent,  exclusive  of  the  foundation,  of  its  val- 
ue, ¥rathout  the  written  permission  of  the  in- 
spector of  buildings."  Section  70  provides: 
"That  wooden  structures  not  more  than  two 
■toriea  high,  the  highest  point  of  the  roof 
not  exceeding  28  feet  above  the  grade  of 
the  public  alley,  and  not  more  than  26  feet 
square  on  the  ground  floor,  may  be  erected 
on  the  rear  of  a  lot  at  a  point  where  such 
lot  abuts  the  public  alley  and  used  only  for 
servants'  quarters,  privy,  stable,  coal  house, 
laundry,  etc.,  without  the  'fire  limits'  of 
the  city  of  Louisville." 

It  is  conceded  that  the  proposed  building 
is  located  without  the  "fire  limits,"  but 
within  the  city  limits,  of  the  city  of  Louis- 
ville. In  order  that  these  four  sections  of 
the  ordinances  of  the  city  of  Louisville  gov- 
erning and  controlling  the  erection  of  build- 
ings within  the  city  limits  may  be  thorough- 
ly understood,  they  must  be  read  and  con- 
strued together,  for  it  is  only  in  this  way 
that  the  purpose^  aim,  and  intent  of  the 
15  LJLA.(N.S.) 


city  government,  in  their  enactment,  can  be 
arrived  at.  It  will  be  observed  that  §  64 
denies  to  the  property  holder  unqualifiedly 
the  right  to  erect  any  frame  dwelling,  build- 
ing, or  structure  within  the  city  of  Louis- 
ville without  the  written  permission  of  the 
building  inspector  so  to  do,  and  denies  ab- 
solutely the  right  to  erect  any  frame  dwell- 
ing, building,  or  structure  within  that  por- 
tion of  the  city  embraced  within  what  is 
known  as  the  "fire  limits."  Section  15  de- 
nies the  right  of  the  owner  to  build,  alter,  or 
remove  any  building  or  signboard  exceeding 
10  feet  in  height  anywhere  within  the  city 
limits  until  a  permit  has  been  affiled  for 
and  issued  by  the  building  inspector.  Sec- 
tion 65  provides,  among  other  things,  that 
no  frame,  veneered,  iron-clad,  or  any  build- 
ing, the  inclosing  walls  of  which  are  con- 
structed of  combustible  material,  shall  be 
erected  or  moved  without  the  "fire  limits" 
of  the  city  of  Louisville,  within  60  feet  of 
any  permanent  brick,  stone,  concrete,  or  iron 
building,  without  the  written  permission  of 
the  building  inspector.  Section  70  provides 
for  the  erection  of  wooden  structures  for 
certain  designated  purposes  on  the  rear  of 
lots  without  the  "flre  limits;"  and,  \yhen 
considered  by  itself,  this  section  would  sup- 
port the  contention  of  appellants,  but,  when 
read  in  connection  with  IS  15,  64,  and  65, 
the  purpose  and  meaning  of  §  70  is  clear.  It 
is  the  duty  of  the  building  inspector  to  see 
to  it  that  all  proposed  buildings  within  the 
city  limits  conform  to  the  requirements  af 
these  ordinances,  the  first  one  of  which  is 
that  no  building,  other  than  a  signboard 
not  exceeding  10  feet  in  height,  shall  be 
erected  within  the  city  limits  unless  a  per- 
mit is  first  procured  authorizing  same. 
This,  I  take  it,  is  not  an  unreasonable  regu- 
lation, when  we  consider  that  in  the  growth 
and  development  of  a  city  covering,  as  in 
this  case,  a  large  territory,  many  buildings 
are  necessarily  at  all  times,  during  season- 
able weather,  in  process  of  erection  or  con- 
struction, and  in  order  that  the  city  may 
be  enabled  to  protect  its  citizens  against  the 
ravages  of  fire,  it  is  absolutely  indispensa- 
ble that  the  city  authorities  should  know 
in  advance  the  character  of  the  building 
which  any  lot  holder  may  propose  to  erect 
upon  his  premises.  Now,  when  S  70  is  read 
in  connection  with  §  15,  it  is  unnecessary, 
and  would  be  surplusage,  to  have  added 
thereto  the  provisions  of  §  15,  for,  as  above 
stated,  they  must  be  read  together,  and. 
when  it  is  stated  in  S  15  that  no  building  or 
structure  shall  be  erected  in  the  city  until 
a  permit  is  first  procured  so  to  do,  it  is 
wholly  unnecessary  to  have  this  same  sub- 
ject-matter incorporated  in  each  following 
section.  Under  §  70,  a  lot  owner  may,  hav- 
ing first  complied  with  the  provisions  of  $ 
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15,  erect  on  the  rear  of  his  lot  a  frame  ] 
building,  provided  his  right  to  do  so  is  not 
denied  by  §  05,  which  must  be  read  in  con- 
nection with  §§  15  and  70.  Reading  these 
three  sections  together,  and  uniting  them 
the  one  with  the  other,  as  they  must  be  in 
order  to  determine  appellants'  rights,  we 
have  the  following:  A  property  owner,  liv- 
ing within  the  city  of  Louisville,  and  with- 
out the  "fire  limits,"  having  first  procured  a 
permit  allowing  him  to  do  so,  may  erect 
on  the  rear  of  his  lot,  where  said  lot  abuts 
on  the  public  alley,  a  wooden  structure  not 
more  than  two  stories  high,  the  highest 
point  of  the  roof  not  exceeding  28  feet  above 
the  grade  of  the  public  alley,  and  not  more 
than  2d  feet  square  on  the  ground  floor,  to 
be  used  for  servants'  quarters,  privy,  stable, 
coal  house,  laundry,  etc.,  provided  said  pro- 
posed structure  is  not  within  60  feet  of  any 
permanent  brick,  stone,  concrete,  or  iron 
building.  By  i  64,  it  will  be  observed  that 
the  property  owner  is  denied  absolutely  the 
right  to  build  any  frame  building  or  struc- 
ture of  whatever  kind  or  nature  within  what 
is  known  as  the  "fire  limits."  This  regula- 
tion is  for  the  protection  of  the  public, — for 
the  general  good  of  the  city, — and  is  based 
upon  the  past  experience  of  municipal  au- 
thorities that  in  the  more  thickly  settled 
portions  of  a  city,  which  are  the  parts  em- 
braced within  the  "fire  limits,"  fires  are  pre- 
vented and  controlled  only  by  the  exercise 
of  the  most  rigid  rules  and  regulations,  the 
most  important  of  which  is  that  which  re- 
quires that  all  buildings  and  structures 
within  such  territory  be  constructed,  as  far 
as  possible,  out  of  incombustible  material. 
When  these  requirements  are  strictly  ob- 
served and  enforced,  and  an  adequate  fire 
department  is  maintained,  the  danger  from 
fire,  though  still  great,  is  reduced  to  its 
minimum.  Now,  in  the  outlying  districts  of 
a  city  the  danger  from  fire  is  not  so  great, 
for  the  reason  that  the  buildings  are  not 
close  together,  and,  as  long  as  they  are  kept 
separated  the  one  from  the  other,  the  dan- 
ger of  a  conflagration  in  case  of  fire  is  les- 
sened, but,  as  the  city  grows  and  develops, 
these  outlying  districts  become  built  up  and 
more  thickly  settled,  structures  of  a  more 
permanent  character,  built  of  more  durable 
material,  gradually  take  the  place  of  tem- 
porary or  wooden  structures,  and  hence  S  65 
provides  that  no  wooden  structure  shall  be 
built  even  upon  the  rear  of  a  lot  within  less 
than  60  feet  of  a  permanent  structure,  the 
Avails  of  which  are  constructed  of  some  non- 
jnflammable  material,  such  as  brick,  stone, 
«oncrete,  or  iron.  I  am  of  opinion  that  such 
regnlations  are  not  only  not  unreasonable, 
but  are  wi»e  and  highly  beneficial  to  the 
general  welfare  and  protection  of  the  prop- 
erty and  lives  of  the  citizens  of  the  munici- 
15'l.R.A.(N.S.) 


pality.  Similar  provisions  have  been  ap- 
proved and  upheld  in  the  cases  of  Eureka 
City  V.  Wilson,  15  Utah,  67,  62  Am.  St. 
Rep.  904,  48  Pae.  150;  L«mmon  v.  Guthrie 
Center,  113  Iowa,  36,  80  Am.  St.  Rep.  361, 
84  N.  W.  986 ;  Fire  Department  v.  Gilmour, 
149  N.  Y.  463,  52  Am.  St.  Rep.  748,  44  N. 
E.  177;  Kaufman  v.  Stein,  138  Ind.  49,  46 
Am.  St.  Rep.  368,  37  N.  E.  333;  First  Nat. 
Bank  v.  Sarlls,  129  Ind.  201,  13  L.R.A. 
481,  28  Am.  St.  Rep.  185,  28  N.  E.  434. 

The  next  question  is:  Mas  appellee  the 
right  to  maintain  this  suit  ?  Under  the  gen- 
eral principle  that  for  every  wrong  there 
is  a  remedy,  one  feeling  himself  aggrieved 
has  a  right  to  go  into  court  and  have  it  de- 
termined whether  or  not  he  has  cause  for 
redress.  Our  court,  so  far  as  I  am  advised, 
has  not  passed  upon  this  direct  question, 
but  it  has  been  many  times  passed  upon  by 
courts  of  last  resort  in  other  states.  In  the 
case  of  First  Nat.  Bank  v.  Sarlls,  supra,  it 
was  held  that  an  injunction  would  lie  at  the 
suit  of  a  property  holder  to  prevent  the  re- 
building or  repairing  of  wooden  buildings  in 
violation  of  a  municipal  ordinance  establish- 
ing "fire  limits"  etc.;  and  in  the  case  of 
Kaufman  v.  Stein,  supra,  it  was  held  that  a 
property  owner  has  a  right  to  enjoin  the 
removal  of  a  wooden  building  to  a  place 
within  the  "fire  limits,"  in  violation  of  a 
city  ordinance  forbidding  it.  In  the  case 
of  Oriswold  v.  Brega,  160  III.  490,  62  Am. 
St.  Rep.  350,  43  N.  E.  864,  it  was  held  that 
neighboring  property  owners  might  enjoin 
one  from  moving  a  wooden  building  to  a 
point  within  the  "fire  limits,"  in  violation 
of  an  ordinance  regulating  such  removaL 
In  this  last  case  it  was  held  that  property 
owners  might  enjoin  not  only  the  one  seek- 
ing to  so  remove  the  building,  but  might 
enjoin  the  city  from  issuing  a  permit  au- 
thorizing it  to  be  removed.  These  are  all 
well-considered  cases,  and  there  is  good  rea- 
son and  common  sense  in  the  rule  which  per- 
mits a  property  owner  who  feels  that  his 
property  is  about  to  be  injured,  and  that 
its  danger  and  risk  from  loss  by  fire  will 
be  materially  increased  by  the  erection  of 
the  'proposed  frame  building,  to  take  such 
steps  as  are  necessary  to  compel  the  one 
seeking  to  erect  the  building  to  do  so  in 
strict  conformity  with  the  reasonable  rules 
and  regulations  of  the  city  applicable  there- 
to. 

The  contention  of  appellants  that  the  per- 
mit to  build,  having  once  been  issued,  can- 
not be  revoked,  is  not  well  taken.  It  is  evi- 
dent from  the  facts  in  this  case  that  at  the 
time  the  permit  was  issued  either  the  build- 
ins  inspector  was  not  thoroughly  familiar 
with  his  duties  in  the  premises,  or  else  he 
issued  the  permit  under  a  misstatement  or 
misconception  of  the  facts.     I  am  inclined 
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to  the  opinion  that  the  latter  is  the  correct 
tlieory,  for,  as  aeon  as  he  was  notified  that 
the  proposed  building  was  within  60  feet 
■ot    a    permanent  structure,  and  therefore 
<uune  within  the  inhibition  of  S  65,  above 
quoted,   he   at  once  notified  appellants  to 
discontinue  the  work  until  an  investigation 
«ould  be  made.     Therefore  the  permit  was 
issued  without  right  or  authority  in  law, 
«nd  was  in  direct  conflict  with  and  in  viola- 
tion of  the  plain  provision  of  the  law,  as  set 
-out  in  {  65,  and,  being  so  issued,  if  appel- 
lants procured  the  permit  without  giving  to 
the  building  inspector  a  full  exhibit  of  the 
tacts,  they  cannot  now  complain  because  it 
ia  withdrawn  or  revoked.     However,  it  ap- 
pears in  the  record  that  this  permit  was 
ordered  revoked  and  canceled  by  the  board 
of  public  safety.    Under  |  2861  of  the  Ken- 
tucky Statutes  of  1903,  this  board,  among 
other  duties,  has  exclusive  control  of  the  de- 
partment of  buildings,  and  the  building  in- 
spector is  therefore  subject  to  the  order  and 
direction  of  the  board  of  public  safety,  and 
this   board,   complaint  having  been   lodged 
with  it,  heard  the  right  of  the  building  in- 
«pector  to  issue  the  permit  in  question,  and 
After  a  hearing  decided  that  he  had  no  such 
right,  and  directed  the  permit  canceled.    The 
board  of  public  safety,  having  exclusive  con- 
trol of  this  department  of  the  city  govern- 
ment, being  clothed  with  full  power  and  au- 
thority to  see  that  the  ordinances  governing 
and  controlling  and  regulating  the  depart- 
ment of  buildings  were  carried  into  effect, 
-determined  that  this  permit  was  improperly 
granted,  and  directed  it  to  be  canceled.     I 
jm  of  opinion  that  the  board  of  public  safe- 
ty, in  so  doing,  acted  clearly  within  the  line 
«f  its  duty,  and,  aside  from  this,  I  am  of 
opinion  that,  if  the  building  inspector  him- 
.self,  on  his  own  initiative,  had  canceled  this 
permit,  appellants  could  not  complain;  for 
if  he  had  a  discretion  in  the  matter,  which 
lie  could  exercise  in  granting  the  permit,  if 
he  had  exercised  this  discretion  upon  a  mis- 
take of  fact,  upon  discovering  that  he  had 
done  80,  ha  would  clearly  have  a  right  to  re- 
voke the  permit. 

The  fourth  objection  urged  by  appellants 
has  already  been  answered  in  passing  upon 
the  first,  wherein  it  is  held  that  no  building 
«f  any  character,  other  than  the  erection  of 
signboards  not  exceeding  10  feet  in  height, 
-ean  be  conducted  or  carried  on  within  the 
city  limits  unless  a  permit  has  first  been 
procured  so  to  do. 

On  the  whole  case,  I  am  of  opinion  that 
the  injunction  should  not  be  dissolved.  In 
this  conclusion  I  am  joined  by  all  my  associ- 
ates on  the  bench,  except  Judge  O'Rear,  who 
was  not  present,  and  Judge  Settle,  who,  for 
personal  reasons,  did  not  sit  in  the  case. 
15  L.R,A.(N.S.) 
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HENRY  G.  CALDWELL,  Appt., 

V. 

NELSON  MORRIS  et  aL  ' 

i  Q 

(—La.— ,45  So.  927.) 

Jurisdiction  —  estoppel. 

A  litigant  having  been  sued  in  the  circuit 
court  of  the  United  States  as  a  resident  of 
Illinois,  and  having  obtained  the  benefit  of 
an  exception  to  the  effect  that  he  has  his 
domicil  in  Louisiana,  cannot  be  heard,  when 
sued  at  such  domicil,  to  plead  to  the  juris- 
diction of  the  state  court  on  the  ground  that 
he  is  domiciled  in  Illinois. 

(March  2,  1908.)- 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Civil  District  Court,  Division  B,. 
for  the  Parish  of  Orleans,  dismissing  an  ac- 
tion brought  to  recover  damages  for  which 
defendants  were  alleged  to  be  responsible. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lyle  Saxon,  for  appellant: 

Where  a  party  assumes  a  position  in  a 
legal  proceeding,  and  succeeds  in  maintain- 
ing that  position,  he  cannot  thereafter,  sim- 
ply because  his  interests  have  changed,  as- 
sume a  contrary  position. 

11  Am.  &.  Eng.  Enc.  Law,  p.  446;  Phila- 
delphia, W.  &  B.  R.  Co.  T.  Howard,  13  How. 

Headnote  by  Monbob,  J. 


Caae  Note.  —  Estoppel  to  deny  facts 
pleaded  to  de/eat  furisdiction  of 
court, 

A  search  has  disclosed  but  two  cases  in 
which  this  question  has  been  decided.  In 
these  cases,  as  in  other  cases  of  statements 
made  in  pleadings,  the  principle  of  estoppel 
is  applied,  and  the  same  conclusion  reached 
as  in  Cauiweix  v.  Mokbis. 

In  Lang  v.  Lockman,  135  Fed.  197,  where 
an  involuntary  bankruptcy  proceeding  had 
been  brought  against  one  in  Arkansas,  and 
in  his  plea  to  the  jurisdiction,  supported 
by  his  affidavit,  he  had  stated  that  his  resi- 
dence was  in  Colorado,  and  the  pro- 
ceeding in  Arkansas  was  then  dis- 
missed and  another  brought  in  Colorado,  his 
administrator  was  held  estopped  to  deny  that 
he  was  a  resident  of  Colorado,  although  the 
facts  were  such  that  the  court  said,  had  it 
been  an  original  question  it  would  have  held 
him  to  be  a  resident  of  Missouri.  The  court 
said:  "In  my  opinion,  Williams,  in  his 
lifetime,  was,  and  the  administrator  now 
is,  estopped  from  denying  that  his  residence 
was  in  Colorado  when  the  petition  herein 
was  filed.  There  is  no  claim  that,  between 
the  time  he  filed  his  affidavit  before  Judge 
Trieber  and  the  time  the  petition  herein  was 
filed,   Williams  had  changed  his  residence. 
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307,  14  li.  ed.  157;  Ohio  &  M.  R.  CJo.  t. 
McCarthy,  96  U.  S.  258,  24  L.  ed.  693;  Davis 
T.  Wakelee,  156  U.  S.  689,  39  L.  ed.  685,  15 
Sup.  Ct.  Rep.  655;  Hodges  v.  Winston,  9S 
Ala.  514,  36  Am.  St.  Rep.  241,  11  So.  200; 
Abbot  T.  Wilbur,  22  La.  Ann.  368;  Lumley 
V.  Wabash  R.  Co.  71  Fed.  21. 

Messrs.  Merrick  &  Iiewie,  Philip  Gens- 
ler,  Jr.,  and  R.  J.  Schwsrz  for  appellees. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff,  having  brought  an  action  against 
defendants  in  the  circuit  court  of  the  Unit- 
ed States  for  the  recovery  of  certain  dam- 
ages said  to  have  been  sustained  by  reason 
of  their  conduct,  alleged  that  they  were  in- 
corporated Tmder  the  laws  of  Illinois,  and 
domiciled  in  Chicago,  and  he  was  met  with 
a  plea  to  the  jurisdiction  reading,  in  part, 
as  follows,  to  wit:  "That  it  is  not  a  com- 
pany or  corporation  existing  under  the  laws 
of  the  state  of  Illinois,  nor  a  citizen  or  in- 
habitant of  the  state  of  Illinois,  nor  does  it 
reside  therein,  but  that  defendant  is  a  com- 
mercial copartnership  domiciled  in  Louisi- 
ana, as  well  as  in  other  states,  and  composed 
of  three  members,  vig..  Kelson  Morris,  Ed- 
ward Morris,  and  Ira  Morris.  Wherefore, 
insisting  upon  its  exemption  from  suit  in 
this  court.  It  prays  that  this  suit  be  dis- 
missed," etc. 

Plaintiff  thereupon  acquiescing  in  the  rep- 
resentation so  made,  brought  his  suit  against 
defendants  in  the  civil  district  court,  alleg- 
ing that  they  are  commercial  partners,  and 
that  their  firm  is  domiciled  in  New  Orleans, 
in  Louisiana,  "as  well  as  in  other  states," 
and  caused  citation  to  be  served  at  their 
place  of  business  in  this  city  upon  their 
agent  and  representative  there  in  charge, 
and  he  was  met  with  the  exception  "that 
there  is  no  one  in  the  jurisdiction  of  this 
court  authorized  to  receive  service  of  cita- 
tion in  this  cause." 

Upon  the  trial  of  this  exception,  it  waa 


shown  that  the  place  at  which  the  citation 
was  served  is  the  only  established  place  of 
business  which  the  defendants  have  in  this 
state,  and  that  the  person  upon  whom  the 
service  was  made  is  their  manager  and  sole 
representative  in  this  city.  As  a  witness 
on  behalf  of  defendants,  the  person  men- 
tioned testified  that  he  had  no  authority  to 
receive  service  of  citation,  and  that  Nelson 
Morris  t  Company  is  not  domiciled  in  tliia 
parish,  though  it  has  a  large  store  here, 
but  that  the  partners  live  in  Chicago,  and 
that  their  main  place  of  business  is  in  that 
city. 

From  a  judgment  maintaining  the  excep- 
tion and  dismissing  his  action  as  in  case  of 
nonsuit,  plaintiff  has  appealed. 

Defendants  having  judicially  asserted  in 
the  United  States  court  that  they  are  com- 
mercial partners,  and  that  their  firm  is 
domiciled  in  Louisiana,  and  plaintiff,  acting 
upon  the  faith  of  their  assertion,  having 
brought  his  action  in  the  state  court,  ac- 
cordingly they  cannot  now  be  heard  to  assert 
the  contrary.  Civil  Code,  art.  2291;  Abbot 
V.  Wilbur,  22  La.  Ann.  368;  Bender  v.  Bel- 
knap, 23  La.  Ann.  764;  Factors'  &  T.  Ins. 
Co.  V.  De  Blanc,  31  La.  Ann.  100;  State  ex 
rel.  Breaux  t.  Court  of  Appeals  Judges,  34 
La.  Ann.  1220;  Folger  v.  Palmer,  36  La. 
Ann.  743;  Walker  v.  Walker,  37  La.  Ann. 
107;  11  Am.  &  Eng.  Enc  Law,  2d  ed.  p. 
446;  Lumley  v.  Wabash  B.  Co.  (0.  C.)  71 
Fed.  21. 

Our  law  requires  that  a  commercial  firm 
shall  be  cited  by  service  "on  any  of  the  part- 
ners in  persons,  or  at  their  store  or  count- 
ing house  by  delivery  to  their  clerk  or 
agent"  (Code  Prac.  art.  198;  Hunstock  v. 
His  Creditors,  10  La.  489) ;  and  the  law  was 
complied  with  in  this  case. 

The  death  of  Nelson  Morris  having  been 
suggested,  the  appellant,  through  his  counsel, 
has  obtained  the  order,  and  taken  the  steps 
ia«vided  by  rule  13,' of  this  court   (48  La. 


It  was  at  one  and  the  same  place  on  both 
dates.  Every  element  of  estoppel  is  in  the 
evidence,  and  the  evidence  on  that  question 
is  not  in  conftict.  Williams,  under  oath, 
said  his  residence  was  in  Colorado.  He  re- 
ceived the  advantage  from  that  oath.  The 
petitioning  creditors  acted  on  it.  They  filed 
their  petition  here.  They  have  incurred 
much  expense  by  reason  of  that  oath.  It 
cannot  now  be  controverted." 

In  Lumley  v.  Wabash  R.  Co.  71  Fed.  21, 
where  the  defendant  had  obtained  a  removal 
from  a  state  court  to  the  Federal  court, 
alleging  as  a  ground  for  removal  that  the 
plaintiff  waa  an  alien,  it  was  held  in  the 
Federal  court,  in  another  suit  which  was 
merely  a  continuation  of  the  first,  that  he 
could  not  successfully  object  that  no  juris- 
diction was  made  to  appear,  since  his  alle- 
15  L.RA.(N.S.) 


gation  in  the  former  suit,  that  the  plain- 
tiff was  an  alien  and  a  citizen  of  Great 
Britain,  was  sufiicient  for  that  purpose. 

This  same  principle  was  also  applied  in 
State  ex  rel.  Breaux  v.  Court  of  Appeals 
Judges,  34  La.  Ann.  1220,  although  the  facts 
in  that  case  do  not  come  strictly  within  the 
scope  of  this  note.  It  was  there  held  that  a 
party  would  not  be  allowed  to  go  behind  his 
allegations  in  a  petition  which  stated  the 
amounts  in  question  to  be  less  than  $1,000, 
where,  upon  judgment  being  rendered  in 
his  favor,  he  sought  to  dismiss  an  appeal  of 
the  cause,  which  had  been  made  with  refer- 
ence to  the  petitioner's  statement,  by  claim- 
ing the  amount  involved  to  be  more  than 
$1,000,  and,  therefore,  beyond  the  jurisdie- 
tion  of  the  appellate  court. 
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Ann.  zn.  21  So.  n.)  to  make  proper  par- 
ties, and  to  entitle  him  to  proceed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
annulled,  avoided,  and  reversed,  and  that 
this  case  be  remanded  to  the  District  Court 
to  be  there  proceeded  with  according  to  law 
and  to  the  views  expressed  in  the  fore- 
going opinion,  the  costs  of  the  appeal  to 
be  paid  by  the  appellees,  and  those  of  the 
lower  oourt  to  await  the  final  judgment. 


SOUTH  CAROLINA  ST7PREME 
COURT. 

GEORGE  B.  KTRKLAND,  Respt., 

V. 

CHARLESTON  &  WESTERN  CAROLINA 
RAILWAY  COMPANY,  Appt 

(—  S.  0.  — ,  60  S.  E.  808.) 

• 
Carrier  —  ejection  of  passenger  —  char- 
tered train. 

1.  That  a  carrier  has  chartered  a  train  and 
given  the  charterers  the  sole  privilege  of  col- 
kcting  fares  and  fixing  their  amount  does 
not  exempt  it  from  liability  for  the  ejec- 


tion of  a  passenger  therefrom,  since  the 
charterers  in  so  doing  are  the  agents  of 
the  carrier,  which  cannot  by  contract  relieve 
itself  from  liability  for  their  wrongful  acts. 
Trial  —  passenger    boarding    chartered 

train  —  knowledge. 

2.  Whether  or  not  a  person  who  is  put  off 
a  chartered  train  for  refusal  to  pay  tare  in 
excess  of  the  legal  rate  had  knowledge  of 
the  character  of  the  train  when  he  boarded 
it  is  a  question  for  the  jury. 

(March  8,  1008.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Barnwell  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  al- 
leged wrongful  ejection  from  a  train.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lanrie  T.  Islar,  James  F.  I»> 
lar,  and  James  A.  Willis  for  appellant. 

Messrs.  Davis  &  Best  and  Henderson  A 
Henderson  for  respondent. 

Gary,  A  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  damages  alleged  to 


Case  Note.  —  Duty  of  carrier  to  paasen- 
ger  on  train  or  boat  chartered  to 
third  person  for  excursion  or  other 
similar  pwrpoae. 

This  note  is  limited  to  those  cases  which 
consider  the  duty  or  liability  of  a  common 
carrier  to  passengers,  or  those  attempting 
to  become  passengers,  on  a  train  or  boat 
which  has  been  hired  or  chartered  to  a  third 
person  for  excursion  purposes,  or  for  the 
carrying  of  some  other  special  body  or  class 
of  passengers,  and  over  which  conveyance 
the  carrier  has  no  control  other  than  to  fur- 
nish the  means  of  conveyance  and  a  crew 
thereon  for  the  purpose  of  insuring  safe  op- 
eration. It  does  not,  therefore,  include  those 
cases  where  a  common  carrier  has  leased  its 
road  or  boats  to  another  carrier  or  person,  re- 
taining no  further  control  than  is  merely  in- 
cident to  the  relation  of  lessor  and  lessee; 
nor  does  it  include  those  cases  where  the 
railroad  company  or  steamboat  line  under- 
takes, itself,  to  give  an  excursion,  necessa- 
rily having  full  control  of  the  aidventure. 
Thoee  cases  also  have  been  excluded  where 
a  railroad  or  boat  line  undertakes  to  carry 
soldiers  from  one  point  to  another  under  a 
contract  with  the  government,  or  where  a 
special  contract  is  entered  into  with  some 
circus  proprietor  for  the  conveying  of  cir- 
cus property  and  its  necessary  attendants. 

It  seems  to  be  conceded  by  all  the  authori- 
ties that,  where  a  passenger  on  a  chartered 
train  or  boat  is  injured  or  damaged  in  some 
way  through  the  negligence  or  misconduct 
of  those  in  charge,  whether  it  be  by  the 
regularly  employed  servants  of  the  carrier, 
ot  by  one  or  more  of  the  charterers  them- 
16  LJLA(N.S.) 


selves,  the  mere  fact  that  the  carrier  had 
chartered  the  conveyance  to  third  persons, 
and  had  given  them  the  privilege  of  collect- 
ing fares  and  fixing  the  amount,  as  well  as 
to  decide  who  should  be  carried,  will  not  re- 
lieve the  railroad  company  or  steamboat  line 
from  liability. 

Thus,  in  Texarkana  &  Ft.  S.  B.  Co.  v.  An- 
derson, 67  Aric.  123,  63  S.  W.  673,  it  was 
held  that  a  railroad  company  cannot,  by 
chartering  its  cars  to  a  third  person  for  the 
purposes  of  an  excursion,  but  on  which  it 
has  its  servants  for  the  purposes  of  safe 
operation,  relieve  itself  from  liability  for 
carrying  a  passenger  beyond  her  destination, 
or  for  failure  to  protect  her  from  the  miscon- 
duct of  fellow  passengers. 

Other  cases  holding  to  the  same  effect  are 
White  V.  Norfolk  4  S.  R.  Co.  115  N.  C.  631, 
44  Am.  St.  Rep.  480,  20  S.  E.  191  (passen- 
ger on  chartered  excursion  boat  assaulted 
by  engineer) ;  Collins  v.  Texas  &  P.  R.  Co. 
15  Tex.  Civ.  App.  169,  39  S.  W.  643  (rail- 
road companies  held  liable  to  passenger  on 
chartered  excursion  train  for  misconduct  of 
fellow  passengers) ;  Skinner  v.  London,  B. 
&  S.  C.  B.  Co.  6  Exch.  787,  15  Jur.  299 
(passenger  on  chartered  excursion  train  in- 
jured by  collision  caused  by  negligence  of 
defendants). 

So,  in  Cuddy  v.  Horn,  46  Mich.  596,  41 
Am.  Rep.  178,  10  N.  W.  32,  where  a  passen- 
ger on  a  chartered  steam  yacht  was  drowned 
because  of  a  collision  due  in  part  to  the  neg- 
ligent management  in  navigation  of  those 
in  charge  of  it,  the  owners  of  the  yacht  were 
held  liable  for  her  death. 

In  Fitzgibbon  v.  Chicago  &  N.  W.  R.  Co. 
119  Iowa,  261,  93  N.  W.  276,  where  a  person 
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have  been  sustained  by  the  plaintiff  through 
the  negligence  and  wilful  misconduct  of  the 
defendant  in  ejecting  him  from  an  excursion 
train.  The  complaint  alleges  that,  on  the 
21st  of  August,  1903,  he  boarded  one  of  the 
defendant's  passenger  trains  at  Vamville  to 
go  to  Allendale,  another  station  on  defend- 
ant's line,  and  was  a  passenger  on  said 
train;  that,  after  the  train  had  passed 
Hampton  and  Bnmson,  the  conductor  de- 
manded the  fare;  that  he  did  not  hare  a 
ticket,  as  the  office  at  Varnville  was  not 
«pen  a  reasonable  time  before  the  train  ar- 
rived; that  he  tendered  the  conductor  the 
legal  fare  from  Varnville  to  Allendale,  which 
was  refused,  and  the  conductor  insisted  that 
he  pay  $1.25,  a  sum  greater  than  the  legal 
fare,  and  this  he  refused  to  do,  whereupon 
he  was  wilfully,  wantonly,  and  maliciously 
ejected  at  Fairfax,  and  was  treated  with  in- 
dignity by  the  conductor  and  a  crowd  of 
drunken  passengers,  whom  he  called  to  his 
Aid,  though  he  made  no  resistance.  The  de- 
fendant denied  the  allegations  of  the  com- 
plaint and  alleged  that  the  train  which  the 
plaintiff  boarded  at  Varnville  was  not  one 
of  defendant's  regular  passenger  trains,  but 
a  train  which  had  been  chartered  by  one 
R.  L.  Hughes,  and  which  defendant  had 
agreed  with  Hughes  to  run  from  Robbins  to 
Beaufort;  that  it  sold  no  tickets  and  col- 
lected no  fares  for  passage  on  said  train,  but 


that  this  was  done  by  Hughes,  w1k>  fixed 
his  own  prices,  and  sold  his  own  tickets,  and 
that  it,  the  defendant,  had  no  right  to  sell 
any  tickets  or  collect  any  fares  for  passage 
on  said  train,  and  that  it  did  not  collect  any 
fares,  except  at  the  instance  of  Hughes,  and 
then  only  as  his  agent;  that  the  conductor 
and  other  agents  of  the  defendant  upon  said 
train  were  there  solely  for  the  purpose  of 
running  and  operating  the  train  safely  for 
Hughes,  for  the  failure  to  do  which  alone 
the  defendant  would  be  responsible.  The 
jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff for  $1,3S0,  and  the  defendant  appealed. 

The  first  question  that  will  be  considered 
is  whether  his  Honor,  the  presiding  judge, 
erred  in  refusing  the  motion  for  a  nonsuit. 
At  the  close  of  the  plaintiff's  testimony,  the 
defendant  made  a  motion  for  a  nonsuit  on 
the  ground  that  the  plaintiff  had  knowledge 
that  it  was  an  excursion  train,  and,  having 
refused  to  pay  the  fare  demanded  by  the 
parties  in  charge  of  the  train,  the  railroad 
company  was  not  liable.  The  nonsuit  was 
properly  refused,  as  the  plaintiff  testified 
that  he  did  not  know  it  was  an  excursion 
train  until  he  had  been  riding  on  it  for  some 
tim6,  and  had  nearly  reached  his  destina- 
tion. 

There  is,  however,  another  reason  why  his 
Honor,  the  presiding  judge,  could  not  have 
granted  the  motion.    Under  the  decisions  in 


not  an  excursionist  went  on  a  chartered  ex- 
cursion train  in  good  faith  believing  at  the 
time  that  the  conductor  had  the  right  to  ac- 
cept him  as  a  passenger,  and  the  conductor 
did  so  accept  him,  it  was  held  that  the  rela- 
tion of  carrier  and  passenger  was  estab- 
lished, so  as  to  give  the  latter  the  right  to 
recover  damages  for  injuries  received  in  a 
collision  caused  by  the  negligence  of  de- 
fendant's servants.  The  court  said:  "The 
real  question  of  difficulty  is  as  to  whether 
the  conductor  knew  that  plaintiff  was  not  a 
member  of  the  excursion  party,  and  whether 
plaintiff  has  reason  to  know  that  the  con- 
ductor knew  it.  If  plaintiff  was  seeking 
transportation  in  good  faith  as  a  passenger; 
and  believed,  as  he  had  a  right  to  believe, 
that  the  conductor  had  authority  to  accept 
him  as  a  passenger,  although  the  train  was 
a  special  excursion  train;  and  further  be- 
lieved in  good  faith,  relying  on  the  conduct 
of  the  conductor,  that  the  conductor  knew 
he  was  not  a  member  of  the  excursion,  but 
nevertheless  accepted  him  for  transportation 
as  a  passenger, — then  we  cannot  see  why  the 
relation  of  passenger  did  not  arise.  This 
conclusion  is  predicated,  of  course,  on  good 
faith  on  the  part  of  the  plaintiff." 

This  question,  on  a  former  hearing,  is  re- 
ported in  108  Iowa,  614,  79  N.  W.  477,  the 
court  holding  practically  the  same  as  in  its 
later  decision. 

To  the  same  effect  is  McCarter  v.  Green- 
ville Traction  Co.  72  S.  C.  134,  51  S.  E. 
•")45,  where  a  street  railway  company  was 
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held  liable  to  a  person  who  claimed  to  have 
been  accepted  as  a  passenger  on  a  street  car 
chartered  by  a  person  for  a  particular  pur- 
pose, and,  because  of  failure  of  the  conductor 
to  make  change,  to  have  been  ejected  there- 
from. 

In  Chesapeake  A  O.  R.  Co.  t.  Osborne,  97 
Ky.  112,  53  Am.  St.  Rep.  407,  30  S.  W.  21, 
where  a  person  who  had  bought  from  the 
railroad  company  a  ticket  entitling  him  to 
ride  between  two  stations  on  defendant's 
line  attempted  to  get  on  an  excursion  train, 
and  was  forcibly  excluded  therefrom  by  the 
person  to  whom  the  railroad  company  had 
leased  the  train,  it  was  held  that  the  com- 
pany was  liable  for  the  injuries  received 
through  such  lessee's  misconduct.  Here,  al- 
so, it  was  contended  that  the  railroad  com- 
pany was  in  no  wise  responsible  for  the  acts 
of  the  lessee,  and  that  the  person  injured 
had  no  right  to  ride  on  the  train.  The  court, 
however,  said:  "Public  policy  and  the  law 
alike  forbid  that  a  railway  company  shall 
be  allowed  to  place  its  road,  train  hands, 
and  cars  in  the  hands  of,  or  under  the  con- 
trol of,  a  stranger  for  such  purpose  as  is 
claimed  in  this  action,  and  thus  evade  liabil- 
ity for  the  wrongs  done  by  such  person." 

An  interesting  case  on  this  Rubject  is 
Moore  v.  St.  Louis,  I.  M.  &  S.  R.  Co.  67 
Ark.  389,  65  S.  W.  161,  where  it  was  held 
that  a  railroad  company  which  chartered  a 
train  of  cars  to  a  picnic  association  for  the 
purpose  of  carrying  a  party  of  excursionists 
to  the  picnic  grounds,  and  gave  to  the  as- 
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this  state,  the  parties  who  entered  into  the 
contract  with  the  defendant  relative  to  the 
excursion  train  were  the  ag^ts  of  the  de- 
fendant. In  the  case  of  Harmon  t.  Columbia 
&  G.  R.  Co.  28  S.  C.  401,  13  Am.  St.  Rep. 
686,  5  S.  £.  835,  the  principle  is  thus  stated : 
"When  a  railroad  company  accepts  a  char- 
ter, it  assumes  the  performance  of  all  the 
duties  to  the  public  which  are  imposed  upon 
it  by  the  charter  or  the  general  laws  of  the 
state,  and  it  cannot  be  permitted  to  escape 
from  the  obligations  thus  imposed  upon  it 
by  transferring  its  chartered  rights  and 
privileges  either  to  an  individual  or  to  an- 
other corporation.  A  corporation  must  of 
necessity  always  act  through  individuals, 
and  whether  such  individuals  are  called  its 
officers,  or  agents,  or  its  lessees,  cannot  af- 
fect the  question  of  its  liability  to  perform 
the  obligations  which  it  has  incurred  in  con- 
sideration of  the  grant  of  its  chartered 
rights  and  privileges.  It  cannot  be  per- 
mitted to  enjoy  the  benefits  conferred  by  its 
charter  without  incurring  the  responsibili- 
ties incident  thereto."  This  doctrine  is  af- 
firmed in  the  cases  of  National  Bank  v.  At- 
lanta ft  C.  Air  Line  R.  Co.  26  S.  0.  216; 
Bouknight  v.  Charlotte,  C.  &  A.  R.  Co.  41 
S.  C.  416,  19  S.  E.  916;  Pcirr  ▼.  Spartan- 
buig,  U.  ft  C.  R.  Co.  43  S.  C.  197,  49  Am. 
St.  Rep.  826,  20  S.  E.  1009;  Davis  v.  At- 
lanta ft  C.  Air  Line  R.  Co.  63  S.  C.  370,  41 


S.  E.  468 ;  Smalley  ▼.  Atlanta  ft  C.  Air  Line 
R.  Co.  73  S.  C.  672,  63  S.  E.  1000,  and 
Franklin  v.  Atlanta  ft  C.  Air  Line  R.  Co.  74 
S.  C.  332,  64  S.  E.  678.  The  court  uses  the 
following  language  in  the  case  of  Reed  v. 
Southern  R.  Co.,  Carolina  Div.  75  S.  C.  162, 
65  S.  E.  218:  "The  theory  of  the  law  is 
that  a  railroad  company,  chartered  by  the 
state,  and  afterwards  making  a  lease  of  its 
franchises,  is  still  regarded  as  operating  the 
road  through  the  lessee  as  its  agent  when- 
ever the  lessee  commits  an  act  resulting  in 
damages,  against  which  the  law,  for  reasons 
of  public  policy,  will  not  allow  the  lessor  to 
contract.  A  railroad  company  has  the  power 
to  enter  into  a  great  many  special  agree- 
ments; but  it  cannot  make  a  valid  contract 
whereby  it  will  be  exempt  from  liability  for 
negligence.  Wallingford  v.  Columbia  ft  G. 
R.  Co.  26  S.  C.  258,  2  S.  E.  19;  Johnstone 
V.  Richmond  ft  D.  R.  Co.  39  S.  C.  65,  17 
S.  E.  612.  This  principle  is  applied  even 
when  the  action  is  by  an  employee,  based 
on  negligence.  Johnson  v.  Charleston  ft  S. 
R.  Co.  66  S.  C.  162,  44  L.R.A.  646,  664,  32 
S.  E.  2,  33  S.  E.  174;  20  Am.  ft  Eng.  Enc. 
Law,  2d  ed.  pp.  154,  166.  The  reason  for  the 
rule  is  that  such  contracts  are  against  pub- 
lic policy.  The  defendant  could  not  there- 
fore escape  liability  by  leasing  its  road." 

The  defendant  did  not  have  the  power  to  . 
enter  into  such  a  contract  as  would  exempt 


sociation  the  right  to  sell  the  tickets  and 
to  designate  who  should  ride  on  the  train, 
was  liable  in  damages  to  the  holder  of  a 
ticket,  who,  before  the  train  started,  was 
arbitrarily  ejected  by  the  managers  of  the 
picnic  association.  In  this  case  the  court 
also  based  its  decision  upon  the  ground  that, 
although  the  railroad  had  the  right  to  hire 
its  trains  for  excursion  purposes,  and  to 
authorize  the  association  to  say  who  should 
be  passengers  on  the  train  set  apart  for  the 
excursion,  yet,  after  the  association  had 
designated  plaintiff  as  a  passenger  by  sell- 
ing her  a  ticket  and  permitting  her  to  enter 
the  train  and  to  take  a  seat  as  a  passenger, 
and  hence  entitling  her  to  all  the  immuni- 
ties, rights,  and  privileges  of  any  other  pas- 
senger on  the  train,  the  railroad  company, 
through  its  own  agents  and  employees,  not 
having  the  power  arbitrarily  to  eject  her, 
could  not  negligently  permit  the  committee 
of  the  picnic  association,  or  anyone  else,  to 
do  so  under  such  circumstances  without  be- 
ing liable  in  damages  for  the  resulting  in- 
juries. It  appeared  in  this  case  that  the 
ticket  contained  a  provision  to  the  effect  that 
it  would  be  refused  if  presented  by  any  ob- 
jectionable person.  However,  there  was  no 
affirmative  allegation  by  the  defendant  that 
the  person  ejected  was  such,  and,  in  the  ab- 
sence of  such  allegation,  the  court  was  com- 
pelled to  presume  that  she  was  unobjection- 
able. 

A  vigorous  and  logical  dissenting  opinion 
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by  Chief  Justice  Bunn,  Justice  Battle  con- 
curring, was  rendered  in  the  foregoing  case. 
Justice  Bunn  concedes  that  a  railroad  com- 
pany cannot  relieve  itself  of  the  duty  of  op- 
erating its  trains,  even  excursion  trains,  by 
and  through  its  skilled  and  duly  authorized 
servants,  but  contends  that  on  that  ground 
the  cases  upon  which  the  majority  relied  for 
authority  are  distinguishable,  since  in  some 
of  these  cases  the  negligence  alleged  was  in 
the  operation  and  running  of  the  train,  and 
in  another  the  breach  of  a  police  duty  im- 
posed by  law  upon  the  conductor  and  other 
trainmen,  while  here  the  plaintiff  never  her- 
came  a  passenger  of  the  railroad  company 
because  she  was  excluded  from  the  coach 
by  the  lessees  of  the  train  before  the  com- 
pany or  its  servants  had  entered  upon  the 
performance  of  their  duties, — ^that  is,  the 
running  and  operation  of  the  train.  The 
chief  justice,  continuing,  said:  "Until  the 
company,  through  its  servants,  took  charge 
of  the  train  for  the  purpose  of  running  it, 
the  lessees  had  the  right,  under  their  lease, 
to  exercise  their  right  of  selecting  passen- 
gers, being  also  responsible  to  persons  in- 
jured by  the  unlawful  manner  of  exercising 
that  right  of  selection.  The  railroad  com- 
pany undertook  and  was  required  only  to 
carry  such  persons  as  the  lessees  might  se- 
lect for  the  excursion,  and  owed  no  duty  to 
such  as  the  lessees  excluded  before  the  train 
started." 
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it  from  liability  for  neglig^ee  and  wilful 
misconduct  in  ejecting  a  passenger  from  its 
train  of  cars.  When  a  person  gets  aboard  a 
train  for  the  purpose  of  travel,  he  has  the 
right,  generally,  to  presume  that  he  will 
only  be  required  to  pay  the  usual  fare,  and, 
if  the  railroad  imposes  conditions  with 
which  he  is  compelled  to  comply  before  he 
can  become  a  passenger,  it  is  incumbent  on 
the  railroad  to  show  that  he  had  notice  of 
such  conditions,  by  adTcrtisement  or  other- 
wise, which  conditions  could  be  waived  by 
the  company.  McCarter  v.  Oreenville  Trac- 
tion Co.  72  S.  C.  134,  SI  S.  E.  645;  White 
V.  Norfolk  &  S.  R.  Co.  115  N.  C.  631,  44  Am. 
St.  Rep.  489,  20  S.  £.  191;  Fitzgibbon  t. 
Chicago  &  N.  W.  R.  Co.  108  Iowa,  614,  79 
N.  W.  477 ;  Id.  119  Iowa,  261,  93  N.  W.  276; 
Texarkana  &  Ft.  S.  R.  Co.  v.  Anderson,  67 
Ark.  123,  63  S.  W.  673;  Moore  t.  St.  Louis, 
L  M.  4  8.  R.  Co.  67  Ark.  389,  65  8.  W.  161 ; 
Collins  V.  Texas  *  P.  R.  Co.  15  Tex.  Civ. 
App.  169,  39  S.  W.  643.  The  public  was  in- 
vited to  become  passengers  on  the  excursion 
train,  upon  condition  that  each  person  who 
got  on  board. purchased  a  round-trip  ticket, 
and  the  question  whether  the  plaintiff  had 
notice  of  such  requirement  was  properly  sub- 
mitted to  the  jury. 

The  ease  of  State  ▼.  Wyse,  33  S.  0.  682, 
12  S.  £.  666,  shows  that  the  twelfth  excep- 
tion cannot  be  sustained. 

These  views  practically  dispose  of  all 
questions  presented  by  the  exceptions. 

Judgment  affirmed. 


OONNEOTIOTTT  SUFRKME  C017RT  OF 
ERRORS. 

FRANK  N.  PALMER 

T. 

ALFRED  MAYO. 

and 

FRANCIS  D.  COOK,  Appt. 

(80  Conn.  363,  68  AtL  369.) 

Bailment  —  loss  of  bone  —  vnaToldable 
accident. 

The  liability  of  a  third  person  for  the 
loss  of  a  horse  which  he  is  imowingly  using 
for  a  purpose  not  contemplated  in  a  contract 
of  bailment  is  not  affected  by  the  fact  that 
the  loss  is  due  to  inevitable  accident. 


(December  17,  1907.) 


Note.  —  A  search  has  failed  to  disclose 
any  other  cases  presenting  the  precise  ques- 
tion of  the  liability  of  a  stranger  to  the 
owner  of  hired  property  which  he  is  using 
in  violation  of  the  terms  of  the  bailment, 
for  injury  thereto. 
16  L.R~A.(N.S.) 


APPEAL  by  defendant  Cook  from  a  judg- 
ment of  the  Court  of  Common  Pleas  for 
New  Haven  (bounty  in  plaintiff's  favor  in  an 
action  brought  to  recover  the  value  of  a 
horse  and  carriage  destroyed  while  in  de- 
fendant's possession.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  S.  Hamilton  for  appellant. 

Messrs.  Matthew  A.  Reynolds  and  Jere- 
miah F.  Donovan,  for  appellee: 

Appellant  was  liable  for  conversion.  The 
intent  with  which  he  acted  is  immaterial. 

28  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  681 ; 
White  V.  Yawkey,  108  Ala.  270,  32  L.RJL 
199,  64  Am.  St  Rep.  160,  19  So.  360;  Piatt 
V.  Tnttle,  23  Conn.  233;  Faweett  v.  Osbom,32 
111.  411,  83  Am.  Dec.  278;  Kidder  v.  Biddle, 
13  Ind.  App.  653,  42  N.  E.  293;  Qoulding  v. 
Horbury,  86  Me.  227,  36  Am.  St.  Rep.  367, 
27  Atl.  127;  Bonaparte  v.  Clagett,  78  Md. 
87,  27  Atl.  619;  Barker  v.  Dement,  9  Gill,  7, 
52  Am.  Deo.  670;  Mohr  v.  Langan,  77  Mo. 
App.  481 ;  Waverly  Timber  &  Iron  C!o.  t.  St 
Louis  Cooperage  Co.  112  Mo.  383.  20  S.  W. 
566;  State  v.  Omaha  Nat  Bank.  69  Neb. 
483,  81  N.  W.  319;  Cheshire  R.  Co.  ▼.  Fos- 
ter, 51  N.  E.  490;  Cobb  v.  Dow<.  9  Barb. 
230;  Hoffman  v.  Carow,  22  Wend.  285; 
Smith  V.  Hartog,  23  Misc.  363,  51  N.  Y. 
Supp.  267;  Industrial  &  <3eneral  Trust  t. 
Tod,  170N.Y.233,63N.  E.  285;   Baltimore 

6  O.  R.  <3o.  T.  CDonnell,  49  Ohio  St.  489,  21 
LJtA.  117,  34  Am.  St  Rep.  679,  32  N.  E. 
476;  Rakestraw  y.  Floyd,  64  S.  C.  288,  32 
S.  E.  419 ;  Kenney  v.  Ranney,  96  Mich.  617, 
66  N.  W.  982;  Alvord  v.  Davenport,  43  Vt 
30. 

Whether  or  not  any  advantage  accrued  to 
him  by  reason  of  the  conversion  is  imma- 
terial. 

28  Am.  ft  Eng.  Enc.  Law,  p.  682;  Piatt  v. 
Tuttle,  23  (3onn.  233;  Rice  v.  Clark,  «  Vt 
100;  Stanley  v.  Gaylord,  1  Cush.  642,  48  Am. 
Dee.  643;  Fitzgerald  v.  Burrill,  106  Mass. 
446;  Cheshire  R.  Co.  v.  Foster,  supra;  Hart 
V.  Carpenter,  24  Conn.  427 ;  Clark  t.  Whit- 
aker,  19  Conn.  319,  48  Am.  Dee.  160. 

Hall,  J.,  delivered  the  opinion  of  the 
court: 

Upon  the  trial  to  the  jury  in  the  court  of 
c<anmon  pleas,  the  plaintiff,  who  conducts  a 
livery  business  in  New  Haven,  offered  evi- 
dence te  prove  these  facts:    Between  6  and 

7  o'clock  on  the  evening  of  May  11,  1906, 
the  defendant  Mayo  hired  a  horse  and  car- 
riage of  the  plaintiff  for  the  stated  purpose 
of  driving  to  East  Ha ven  on  business.  He  did 
not  go  to  East  Haven,  but  after  driving 
part  way  there,  drove  to  the  house  of  one 
Scott,  a  son-in-law  of  the  defendant  Cook, 
and  there,  at  about  8  o'dodc,  permitted  Cook 
to  take  the  horse  and  carriage  te  drive  with 
Scott  to  his   (Cook's)   home,  a  few  blocks 
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«way,  Btavo  stating  to  Ckwk  that  they  must 
be  immediately  driven  back  by  Scott,  in  or- 
der that  they  might  be  returned  to  the  plain- 
tiif's  stables.  Instead  of  going  to  his  home, 
Cook  and  Scott  drove  to  West  Haven  and 
Savin  Rock,  visiting  several  saloons  and  pur- 
chasing a  bottle  of  whisky  and  becoming  in- 
toxicated, and  at  about  half  past  10  drove 
against  a  trolley  pole  and  trolley  car  by 
which  collision  the  carriage  was  destroyed 
and  the  horse  killed. 

The  defendant  Cook  claimed  to  have 
proved  that  he  had  no  knowledge  that  the 
horse  and  carriage  belonged  to  the  plaintiff, 
«r  that  they  had  been  hired  to  be  driven  to 
any  particular  place,  but  that  he  believed, 
and  was  informed  by  Mayo,  that  they  were 
owned  by  him;  that  Mayo  invited  Scott  to 
take  the  horse  and  carriage  and  give  Cook 
a  ride,  and  that  Scott  thereupon  took  Cook 
for  a  drive  in  said  carriage,  Scott  at  all 
times  driving  the  horse  and  Cook  haying 
no  control  over  it;  that  they  were  not  in- 
toxicated, but  that  the  horse  became  fright- 
ened and  uncontrollable,  and  ran  into  a  trol- 
ley pole,  and  in  front  of  a  trolly  car,  and 
caused  said  injuries  to  the  horse  and  car- 
riage, and  also  serious  injuries  to  said  Cook. 
The  defendant  Cook  requested  the  court  to 
charge  the  jury  in  substance  that  he  would 
not  be  liable  to  the  plaintiff  for  the  injury 
to  the  horse  and  carriage,  ( 1 )  if  he  had  no 
knowledge  pt  the  particular  purpose  for 
which  they  were  hired,  but  supposed  from 
Mayo's  representatioiu  that  they  belonged 
to  him;  nor  (2)  if  he  had  no  control  or 
management  of  the  horse  and  carriage,  but 
was  merely  riding  with  Scott;  nor  (3)  if 
the  collision  with  the  telegraph  or  trolley 
pole  and  car  was  an  "inevitable  accident," 
caused  by  the  horse  becoming  frightened 
and  uncontrollable  from  the  noise  of  a  pass- 
ing train,  and  without  any  negligence  upon 
his  part.  The  charge  was  favorable  to  the 
defendant  Cook  upon  the  first  and  second 
of  these  requests,  excepting  as  the  court  very 
properly  charged  that  Cook  would  be  liable 
in  any  event  if  it  was  proved  that  he  neg- 
ligently drove  the  horse  and  carriage  into 
a  telegraph  or  trolley  pole,  as  alleged  in  the 
comphiint,  and  so  caused  the  injury.  As  to 
the  third  request,  the  court  instructed  the 
jury,  in  substance,  that,  if  Mayo  loaned  the 
horse  and  carriage  to  Cook,  and  he  knew 
the  purpose  for  which  they  had  been  hired 
by  Mayo,  he  would  be  liable  even  if  the  col- 
lision with  the  telegraph  or  trolley  pole  and 
car  was  accidental  and  without  any  negli- 
gence on  Cook's  part. 

The  third  request  was  rightly  refused;  nor 
should  a  new  trial  be  granted  upon  the  in- 
struction given  by  the  court  upon  the  sub- 
ject of  that  request.  In  the  case  of  Frost 
T.  Plumb,  40  Conn.  Ill,  16  Am.  £ep.  18, 
16  LJK.A.(N.a) 


which  was  an  action  of  trover  and  trespass 
on  the  case,  the  plaintiff  sought  to  recover 
the  value  of  a  horse  which  the  defendant 
bad  hired  to  drive  to  a  stated  place,  and 
which  had  died  from  having  been  driven  by 
him  and  others  with  his  permission  beyond 
said  specified  place,  and  from  having  been 
driven  immoderately.  In  granting  a  new 
trial  upon  the  ground  that  the  trial  court 
had  erroneously  charged  the  jury  that  the 
plaintiff  could  not  recover  if  he  had  know- 
ingly let  his  horse  on  Sunday  for  other  pur- 
poses than  those  of  necessity  or  charity,  this 
court  said  (313):  "It  was  only  necessary 
for  the  plaintiff  to  prove  his  own  title  to  the 
property  and  a  conversion  by  the  defendant. 
The  destruction  of  the  horse  was  a  conver- 
sion; and  proof  that  the  injury  which  caused 
his  death  occurred  while  being  driven  with- 
out the  consent  of  the  owner  shows  a  com- 
plete cause  of  action,  without  any  reference 
to  an  illegal  contract."  A  bailee  is  liable 
In  an  action  of  tort  for  an  injury  to  proper- 
ty bailed,  occurring  during  a  use  of  it  by 
him,  or  by  others  with  his  consent,  which 
was  neither  expressly  nor  impliedly  author- 
ized by  the  contract  of  bailment,  even  though 
such  injury  was  the  result  of  accident,  and 
not  of  negligence  in  the  manner  in  which  the 
property  was  used.  Ross  ▼.  Southern  Cot- 
ton-Oil Co.  (C.  C.)  41  Fed.  152;  Hall  v. 
Corcoran,  107  Mass.  251,  9  Am.  Rep.  30; 
Buchanan  v.  Smith,  10  Hun,  474;  Lane  t. 
Cameron,  38  Wis.  603;  De  Voin  v.  Michi- 
gan Lumber  Co.  64  Wis.  616,  64  Am.  Rep. 
649,  25  N.  W.  662;  Farkas  v.  Powell,  86  Ga. 
800,  12  L.R.A.  397,  13  S.  E.  200;  Kellar  v. 
Garth,  45  Mo.  App.  332.  Whether  one  who 
receives  property  from  a  bailee  without 
knowledge  of  the  purpose  for  which  it  is  to 
be  used  under  the  contract  of  bailment  is 
liable  for  an  injury  to  it  arising  from  a  use 
not  authorized  by  such  contract,  without 
proof  of  negligence,  we  have  no  occasion  to 
decide,  since  the  trial  court  charged  in  the 
defendant  Cook's  favor  upon  that  question. 
Nor  is  the  question  whether  it  was  proper 
for  the  plaintiff  to  allege  in  the  same  para- 
graph of  his  complaint  both  that  Cook  un- 
lawfully drove  the  team  to  West  Haven,  and 
that  he  negligently  drove  the  horse  against 
the  telegraph  pole  before  us;  since  it  does 
not  appear  to  have  been  properly  raised  in 
the  lower  court.  There  is  no  error  in  the 
rulings  upon  evidence  complained  of.  They 
require  no  discussion. 

The  motion  to  set  aside  the  verdict  as 
against  the  evidence  was  properly  denied. 
A  perusal  of  the  defendant  Cook's  testi- 
mony is  sulBcient  to  satisfy  us  that  the  ver- 
dict rendered  was  a  just  one. 

There  is  no  error. 


The  other  Judges  concur. 
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MISSOURI  SUPREME  COURT. 


Nov., 


HISSOtTRI  StTPREMB  00€BT. 
(DiTlsion  No.  a.) 

STATE  OF  MISSOURI 
■'  v. 

JOHN  FULKS,  Appt. 

(207  Mo.  28,  105  S.  W.  733.) 

Iiocal-option  law  —  sufficiency  of  title  — 
gift. 

The  title  of  »  local-option  act,  which  de- 
clares the  purpose  of  the  act  to  be  the  pre- 
venting of  the  evils  of  intemperance  by  sub- 
mitting the  question  of  prohibiting  the 
"sale"  of  intoxicating  liquors  to  the  quali- 
fied voters,  does  not  cover  a  provision  of  the 
act  prohibiting  the  giving  away  of  intoxi- 
cating liquors  in  districts  which  have  adopt- 
ed the  local-option  law,  if  that  provision  is 


construed  to  include  a  gift  made  solely  as  m. 
matter  of  courtesy  or  hospitality,  and  with- 
out any  connection,  direct  or  indirect,  with 
any  business  conducted  by  the  defendant; 
and  the  provision  as  so  construed  would 
therefore  be  in  violation  of  the  constitution" 
al  provision  that  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title. 

(November  19,  1S07.) 

APPEAL  by  defendant  from  a  convictioir 
in    the    Circuit    Court    for    Stoddard 
County  of  a  violation  of  a  local-option  law 
by  the  giving  away  of  liquor  in  a  local-op- 
tion district.    Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Henry  S.  Shaw,  for  appellant: 
The  mere  act  of  giving  or  furnishing  in- 


Coae  Note.  —  Provision  in  act  against 
giving  away  of  intoxicating  liquor 
where  title  only  prohibits  or  regu- 
latee  its  aale,  as  contravening  the 
conatitutional  provision  requiring  the 
subject  of  every  biU  to  be  expressed 
tn  Us  title. 

The  constitutional  provision  found  in 
nearly  all  the  states,  which,  with  a  few 
minor  variations,  is  to  the  effect  that  no  law 
shall  embrace  more  than  one  subject  which 
shall  be  expressed  in  its  title,  is  one  which 
has  been  employed  with  much  frequency  to 
assail  various  statutes,  not  a  few  of  which 
have  been  the  liquor  laws.  This  note  does 
not  concern  itself  with  the  first  part  of  this 
constitutional  provision,  and  with  the  lat- 
ter part  only  in  so  tM  as  the  cases  decide 
whether  the  "sale"  and  the  "gift"  of  intox- 
icating liquor  are  so  essentially  different  as 
to  require  the  mention  of  the  latter  as  well 
as  the  former  in  the  title  of  a  statute  the 
body  of  which  prohibits  both.  It  therefore 
does  not  include  those  cases  which  turn  on 
the  question  whether  a  person  can  be  prose- 
cuted for  the  giving  away  of  intoxicating 
liquors  imder  a  statute  prohibiting  the  sale 
thereof  only;  nor  does  it  include  those  cases 
which  deal  with  the  question  whether,  if  a 
statute,  in  both  the  title  and  the  body,  pro- 
hibits the  giving  away  of  intoxicating  li- 
quors, such  giving  includes  also  the  gift  of 
intoxicating  liquors  in  the  home  as  an  act 
of  hospitality. 

Although  the  intent  of  the  constitutional 
provision  with  which  we  are  concerned  in 
this  note  is  to  prevent  deception  of  the  pub- 
lic, as  well  as  of  members  of  the  legislature, 
by  means  of  provisions  in  bills  of  which  the 
title  gives  no  intimation,  it  has  been  con- 
sidered no  less  proper  to  avoid  the  opposite 
extreme,  the  necessary  effect  of  which  would 
be,  in  many  instances,  greatly  to  embarrass 
the  legislature  in  the  discharge  of  its  du- 
ties, and  would  also  be  calculated  to  pro- 
duce much  controversy  in  regard  to  the  valid- 
ity of  many  laws.  Accordingly,  it  has  been 
held  in  the  majority  of  cases,  and  may  be  so 
stated  as  a  general  rule,  that  the  fact  that 
the  giving  away  of  liquor  is  made  an  of- 
16  L.R.A.(N.S.) 


fense  in  the  body  of  the  act,  while  the  title 
prohibits  its  sale  only,  does  not  cause  the 
act  to  contravene  the  constitutional  provi- 
sion above  stated. 

Thus,  in  Parkinson  v.  State,  14  Md.  184, 
74  Am.  Dec.  622,  where  a  person  was  in- 
dicted for  buying  a  glass  of  ale  in  a  hotel 
and  then  giving  it  to  a  minor,  a  statute  un- 
der which  he  was  indicted,  making  the  giv- 
ing of  intoxicating  liquors  to  minors  an  of- 
fense in  the  body  of  the  act  while  the  title 
prohibited  only  the  sale  thereof  to  minors, 
was  attacked  on  the  ground  that  it  was  un- 
constitutional, as  contravening  the  provision 
that  every  law  enacted  by  the  legislature 
shall  embrace  but  one  subject,  and  that 
shall  be  described  in  the  title.  The  court, 
however,  refused  to  accede  to  this  view,  and 
held  that  the  subject  was  sufficiently  de- 
scribed in  the  title ;  saying:  "Although  sell- 
ing alone  is  mentioned  in  the  title,  yet,  to 
find  out  what  the  law  was  intended  to  pre- 
vent, we  are  at  liberty  to  resort  to  the  body 
of  the  law,  in  which  not  only  selling,  but 
disposing  of,  bartering,  and  giving  are  alt 
included.  Seeing  that  all  those  different 
modes  of  obtaining  liquor  are  so  carefully 
guarded  against,  we  cannot  suppose  the 
sale  of  it  was  the  chief  mischief  designed  to 
be  prevented,  but  the  procurement  of  it  In 
any  way.  If  the  mischief  designed  to  be 
corrected  was  the  procurement  of  the  liquor, 
by  those  named  in  the  act,  that  must  be  the 
subject  of  the  law.  And  that,  we  think,  is 
sufficiently  described  in  the  title.  We 
have  seen  that,  in  the  body  of  the 
law,  different  means  are  prescribed  for 
correcting  the  mischief.  One  of  those 
means — that  of  prohibiting  a  sale — is  men- 
tioned in  the  title  in  such  a  manner  as  to 
show  the  legislative  intention  of  restraining 
or  prohibiting  the  procurement  of  intoxicat- 
ing liquor  by  those  prescribed  in  the  title 
and  in  the  act." 

So,  in  Stickrod  v.  Com.  86  Ky.  285,  S  S. 
\V.  5S0,  it  was  held  that  an  act  to  prohibit 
the  sale  of  liquor  is  not  unconstitutional  be- 
cause in  the  body  of  the  act  it  is  made  un- 
lawful also  to  give  or  loan  spirituou!:,  vi- 
nous, or  malt  liquors.  In  this  case,  however, 
appellant  was  not  in  an  attitude  to  call  in 
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toxicating  liquors,  in  one's  own  kouse,  to 
guests,  as  a  matter  of  hospitalif^  o^  kind- 
ness, does  not  constitute  a  violation  of  the 
statute. 

Reynolds  v.  State,  73  Ala.  3;  Albrecht  v. 
People,  78  111.  510;  State  v.  Standish,  37 
Kan.  643,  16  Pao.  66;  Com.  v.  Carey,  151 
Fa.  368,  25  AtL  140,  239;  Powers  t.  Com. 
90  Ky.  167,  13  S.  W.  450. 

If  the  local-option  law  is  susceptible  of 
the  construction  prohibiting  a  gift  such  as 
appeared  in  this  ease,  it  violates  the  Consti- 
tution. 

State  V.  Persinger,  76  Mo.  346;  Witzmann 
V.  Southern  R.  Co.  131  Mo.  612,  33  S.  W. 
181;  State  ex  rel.  Steel  v.  Baker,  129  Mo. 
482,  31  S.  W.  824;  Com.  v.  Doll,  6  Pa.  Co. 
Ct  49;    State  ▼.  Great  Western  Coffee  & 


Tea  Co.  171  Mo.  634,  94  Am.  St.  Rep.  802, 
71  S.  W.  1011;  St.  Louis  V.  Weitzel,  130 
Mo.  616,  31  S.  W.  1045;  State  v.  Burgdoer- 
fer,  107  Mo.  30,  14  L.R.A.  846,  17  S.  W. 
646;  People  v.  Beadle,  60  Mich.  22,  26  N.  W. 
800;  Miller  v.  Jones,  80  Ala.  89;  Boyd  v. 
United  States,  116  U.  S.  616,  29  L.  ed.  746, 
C  Sup.  Ct.  Rep.  524;  1  BI.  Com.  123;  People 
v.  BerberricI^  20  Barb.  224;  Borden  v. 
State,  II  Ark.  627,  54  Am.  Dec.  217. 

Messrs.  Herbert  S.  Hadley,  Attorney 
General,  and  N.  T.  Gentry,  for  respondent : 

Our  statute  prohibits  the  giving  away  of 
intoxicating  liquors  in  local-option  counties. 

State  V.  Handler,  178  Mo.  38,  76  S.  W. 
984;  Ex  parte  Handler,  176  Mo.  383,  75  S. 
W.  920. 


question  the  validity  of  the  act  for  that 
reason,  having  been  indicted,  not  for  ^ving 
or  loaning,  but  for  unlawfully  selling;  and 
therefore,  even  if  the  act  was  invalid  in  that 
particular,  it  would  still  be  a  complete  law, 
and  the  provisions  he  was  charged  with  hav- 
ing violated  still  in  force  because  not  open 
to  constitutional  objection. 

A  similar  case,  and  holding  to  the  same 
effect,  is  Com.  v.  Edinger,  7  Ky.  L.  Rep. 
442. 

So,  in  Indiana  the  cases  have  uniformly 
held  that  a  statute  such  as  here  considered 
does  not  contravene  the  constitutional  pro- 
vision of  that  state,  that  all  matters  em- 
braced in  a  statute  shall  be  connected  with 
the  subject  named  in  the  title.  Thus,  in 
State  V.  Adamson,  14  Ind.  296,  it  was  held 
that,  under  a  title  of  an  act  to  regulate  and 
license  the  sale  of  spirituous  liquors,  etc., 
a  section  of  the  act  prohibiting  the  giving 
away  of  intoxicating  liquor  to  a  minor  was 
properly  connected  with  the  subject  em- 
braced in  the  title.  The  court  said:  "One 
branch  of  the  subject  included  in  the  title 
of  the  act  in  question  is  the  licensing — the 
regnlating — of  the  retail  of  intoxicating 
liquors.  That  subject  includes  the  limita- 
tions as  to  time,  place,  person,  quantity, 
etc.,  to  be  imposed  upon  the  sale.  And  when 
we  consider  the  object  for  which  such  a  law 
was  passed,  vie.,  to  prevent  abuses  that 
might  flow  from  the  unrestrained  disposal 
of  liquors  in  these  respects,  it  would  seem 
that  the  giving  away,  under  circumstances 
which  might  produce  the  same  evil  results 
as  the  selling,  would  he  a  matter  properly 
regulated  in  connection  with  the  selling.  In- 
deed, it  may  be  regarded  as  a  necessary  in- 
cident to  a  statute  regulating  the  sale  to 
secure  its  efficient  operation.  It  is  a  necessary 
precautionary  provision  to  prevent  evasion 
of  the  prohibition  to  sell.  All  experience 
nnder  license  laws  proves  this."  This  case 
was  followed  and  approved  in  Thomason  v. 
State,  15  Ind.  449,  and  also  by  the  case  of 
Williams  v.  State,  48  Ind.  306,  where,  un- 
der a  statute  prohibiting  the  giving  away 
of  intoxicating  liquors  to  persons  in  the  hab- 
it of  getting  intoxicated,  the  title  of  which 
regnlated  only  the  sale  of  such  liquors,  a 
1BLAA.(N.S.) 


druggist  was  prosecuted  for  giving  whisky 
to  a  practising  physician  who  at  the  time 
represented  that  he  was  unwell  and  wanted 
it  for  medicine. 

Possibly  the  case  going  farther  on  this 
point  than  any  other  is  Cearfoss  v.  State, 
42  Md.  403,  where  a  person  was  indicted  for 
giving  some  whisky  on  election  day,  in  the 
course  of  hospitality,  to  some  friends  who 
had  come  to  visit  him  at  his  own  house.  The 
statute  under  which  he  was  indicted,  in  the 
title,  forbade  only  the  sale  of  certain  liquors 
on  election  day,  while  the  bo^y  also  forbade 
the  giving  away  of  such  liquors.  The  de- 
fense was  made  that  the  statute  was  uncon- 
stitutional in  that  the  subject  was  not  ex- 
pressed in  the  title.  It  was  held,  however, 
that  the  statute  was  valid  and  did  not  con- 
travene the  constitutional  provision,  the 
court  taking  occasion  to  say:  "If  the  ap- 
pellant be  excepted;  if  he  may,  upon  the  plea 
of  hospitality  or  social  intercourse,  invite 
his  friends  to  his  house,  and  there  entertain 
them  by  the  use  of.  intoxicating  drinks,  with 
impunity, — other  persons,  without  home, 
cannot  be  denied  the  like  privilege  to  in- 
dulge their  friends  by  its  use,  in  their  rooms, 
at  the  hotel,  or  other  place  of  festal  resort. 
.  .  .  The  demands  of  reasonable  hospi- 
tality, or  the  civilities  of  social  life,  can  be 
gratified  on  the  day  of  election,  at  least, 
without  violation  of  this  law.  Its  provisions 
interpose  no  obstruction  whatever  to  the  ob- 
ligations of  hospitality.  At  any  rate,  such 
indulgences  must  be  subordinated  to  the 
higher  demands  of  the  law." 

However,  in  State  v.  Davis,  130  Ala.  148, 
89  Am.  St.  Rep.  23,  30  So.  344,  it  was  held 
that  a  statute  which  contained  within  the 
body  a  section  intended  to  prevent  the  giv- 
ing away  or  otherwise  disposing  of  certain 
liquors,  while,  according  to  its  title,  it  was 
intended  only  to  prohibit  the  sale  of  those 
liquors,  was  void  as  contravening  the  consti- 
tutional provision,  in  so  far  as  it  undertook 
to  prohibit  the  giving  away  or  other  dispo- 
sition other  than  by  sale. 

A  case  not  exactly  in  point,  but  instruct- 
ive on  this  question,  is  Holley  v.  State,  14 
Tex.  App.  505.  There  a  section  of  the  Con- 
stitution of  1876  provided  that  the  legit- 
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Gantt,  J.,  delivered  the  opinion  of  the 
court: 

On  the  6th  day  of  July,  1906,  the  prose- 
cuting attorney  of  Stoddard  county  filed  an 
information,  duly  verified  in  the  office  of  the 
circuit  clerk  of  said  county,  against  the  de- 
fendant, wherein  he  informed  the  court  that, 
on  the  1st  day  of  December,  1903,  the  act 
of  the  legislature,  commonly  known  as  the 
"local-option  law,"  to  wit,  article  3  of  chap- 
ter 22  of  the  Revised  Statutes  of  1899 
[Anno.  Stat.  1906,  p.  1733],  had  been  duly 
adopted,  and  was  in  force  as  the  law  of  the 
state  within  and  for  the  county  of  Stoddard 
and  state  of  Missouri;  and  that  there  was 
no  city  within  said  county  having  a  popula- 
tion of  2,500  inhabitants  or  moVe;  and  that, 
on  or  about  the  25th  of  June,  1906,  the  de- 
fendant did  then  and  there,  at  said  Stoddard 
county,  unlawfully  give  away  intoxicating 
liquor,  to  wit,  one  drink  of  whisky;  and 
that  the  said  John  Fulks  did  not  then  and 
there  have  any  license  of  any  kind  author- 
izing him  to  give  away  the  same;  and  that 
said  gift  of  said  whisky  was  then  and  there 
made  without  any  lawful  authority  what- 
ever to  give  away  the  same,  contrary  to  the 
provisions  of  said  local-option  law,  against 
the  peace  and  dignity  of  the  state.  The  de- 
fendant was  arrested  and  duly  arraigned 
and  pleaded  not  guilty,  and,  at  the  December 
term,  1006,  of  said  court,  was  put  upon 
trial  and  couvicted,  and  fined  $300.  From 
that  conviction  he  appeals  to  this  court.  The 
evidence  on  the  part  of  the  state  to  sus- 


tain the  information  intended  to  prove  that 
the  defendant,  John  Fulks,  was  engaged  ia 
the  real-estate  business  in  the  city  of  Dex- 
ter, a  city  containing  less  than  2,500  inhab- 
itants, in  Stoddard  county.  He  was  in  the 
habit  of  buying  intoxicating  liquor  at  places 
outside  of  said  county  from  persons  legally 
authorized  to  sell  it,  and  of  keeping  it  in  his 
office  and  at  his  residence  for  his  own  per- 
sonal use.  He  was  not  engaged  in  the  sale 
or  disposition  of  intoxicating  liquor  for  gain 
at  the  time  the  information  was  filed,  nor 
at  any  time  while  he  had  been  a  resident 
of  Dexter,  some  five  or  six  years  before  the 
2Sth  of  June,  1006.  He  did  not  offer  or 
give  to  any  person  any  drink,  or  ask  than 
to  drink  of  his  liquor,  with  any  view,  in- 
tention, or  design  to  further  any  business 
transaction,  to  induce  anyone  to  transact 
business  or  refrain  from  any  competition 
with  him,  or  directly  or  indirectly,  remotely 
or  otherwise,  to  obtain  anything  of  value  by 
any  gift  or  disposition  of  his  personal  stock 
of  liquor.  He  did  treat  or  give  liquor  to 
some  of  his  personal  friends  solely  as  an 
act  of  courtesy  or  friendship  during  the 
year  previous  to  the  filing  of  the  informa- 
tion. Under  this  state  of  facts,  the  circuit 
court  instructed  the  jury  that,  if  .they  be- 
lieved and  found  from  the  evidence  in  the 
case,  beyond  a  reasonable  doubt,  that  the 
defendant,  in  the  county  of  Stoddard  and 
state  of  Missouri,  at  any  time  within  one 
year  next  before  the  25th  of  June,  1906,  gave 
away  intoxicating  liquor,  they  would  find 


lature  shall  at  its  first  session  enact  a  law 
whereby  the  qualified  voters  ot  any  county, 
justice's  precinct,  town,  or  city,  by  a  ma- 
jority vote,  from  time  to  time,  may  deter- 
mine whether  the  sale  of  intoxicating  liquors 
shall  be  prohibited  within  the  prescribed 
limits.  In  pursuance  of  this  clause,  an  act 
was  passed  entitled  "An  Act  to  Prohibit  the 
Sale,  Exchange,  or  Gift  of  Intoxicating  Li- 
quors in  any  County,  Justice's  Precinct,  City, 
or  Town  in  This  State  That  may  so  Elect," 
describing  the  mode  of  election  and  fixing  a 
punishment  for  its  violation.  It  was  held 
that  the  act  in  so  far  as  it  sought  to  prohibit 
the  gift  of  intoxicating  liquors,  was  uncon- 
stitutional. The  court  said:  "There  can 
be  no  doubt  but  that  the  intention  was  to 
prohibit  the  sale  of  intoxicating  liquors, 
where  that  intention  has  been  expressed  in 
the  most  plain,  simple,  positive,  and  unam- 
biguous terms  by  the  Constitution.  So  far 
the  intent  is  unquestionable  and  explicit. 
Did  the  framers  of  that  instrument  intend 
that  a  gift  should  also  be  prohibited?  It 
is  scarcely  possible,  or  even  probable,  that 
tliey  could  have  done  so;  for  it  is  but  just 
nnd  reasonable  to  presume  that,  had  such 
I'ppn  the  case,  they  would,  when  they  had 
tlic  matter  in  hand,  have  expressed  that  in- 
tent in  language  equally  as  plain  and  unam- 
biguous in  the  instrument  itself.  Constru- 
ing the  instrument  by  its  own  terms,  it  must 
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be  clear  that  its  makers  never  intended  to 
prohibit  the  giving  away  of  intoxicating 
liquors,  or  they  would  have  said  so  in  the 
provision  itself  when  they  had  the  subject 
under  consideration." 

It  will  be  observed  that  the  decision  in 
State  v.  Fulks  makes  a  clear  distinction 
between  a  gift  of  liquor  as  a  subterfuge  to 
evade  a  statute,  and  a  gift  of  liquor  made 
solely  as  a  matter  of  courtesy  or  act  of  hos- 
pitality; and  the  court  expressly  Imits  it- 
self to  holding  that,  if  the  gift  of  liquor 
mentioned  in  the  statute  can  be  constmed  to 
include  the  latter,  the  statute  would  clearly 
be  repugnant  to  the  Constitution  in  that 
[the  title  of]  the  act  itself,  as  well  aa  the 
great  body  of  the  act,  expressed  no  such 
purpose. 

In  so  far  as  it  is  held  that  the  statute  is 
unconstitutional  in  that  the  gift  of  liquor 
as  a  matter  of  courtcs.y  or  hospitalit.v  is 
not  included  in  the  title  which  prohibits 
only  the  sale  of  liquors,  the  case  is  supported 
by  Com.  v.  Doll,  6  Pa.  Co.  Ct.  49,  which  is 
sufficiently  set  out  in  the  opinion. 

The  case  of  Cearfoss  v.  State,  42  Md.  403, 
supra,  however,  would  seem  to  hold  to  the 
contrary.  As  to  the  rest  of  the  cases  con- 
sidered in  this  note,  it  does  not  seem  to 
appear  whether  the  gift  was  one  of  mere 
subterfuge,  or  whether  it  was  made  aa  an 
act  of  courtesy. 
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■the  defendant  giiilty  .as  charged  in  the  in- 
formation, and  assess  his  punishment  at  a 
fine  of  not  less   than  $300  nor  more  than 
^1,000,  or  by  imprisonment  in  the  county 
jail  for  not  less  than  six  months,  or  by  both 
«aid  fine  and  imprisonment.    The  court  also 
instructed  the  jury  that,  on  or  since  the  1st 
■day  of  December,  1903,  article  3  of  chapter 
22  of  the  Kevised  Statutes  of  1899  [Anno. 
Stet.    1906,   p.    1733],   generally   known    as 
the  "locul-option  law,"  had  been  and  was  in 
force   in   Stoddard  county,   Missouri,  as  it 
was  mutually  agreed  by  both  the  prosecut- 
ing attorney  and  the  defendant.    Court  also 
defined    "intoxicating    liquor"    as    meaning 
fermented,    vinous,    and    spirituous    liquor, 
or    any    composition    of    which    fermented, 
vinotis,  or  spirituous  liquor  forms  a  part. 
The    court  also  gave  a   liberal   instruction 
-defining   "reasonable   doubt,"   and   directed 
the  jury  that  they  must  be  satisfied  of  the 
guilt  of  the  defendant  beyond  a  reasonable 
-doubt.     Within   four  days  after  the  rendi- 
tion of  the  verdict  finding  him  guilty,  the 
defendant  moved  the  court  for  a  new  trial 
because    the   verdict  was   against  the   evi- 
dence and  against  the  law,  and  because  the 
court  erred  in  refusing  instructions  No.  2, 
3.  and  4  prayed  by  the  defendant;   which 
instructions  were  as  follows:    No.  2:     "The 
court  instructs  the  jury  that,  if  they  believe 
and  find  from  the  evidence  in  the  cause  that 
the  defendant,  John  Fulks,  was  not,  on  the 
date  mentioned  in  the  information,  nor  for 
one  year   prior  thereto  had  been,  engaged 
in  the  selling  of  intoxicating  liquor  in  the 
county  of  Stoddard;  but  that  he  had  been, 
at  the  times  mentioned,  engaged  in  a  busi- 
ness or  occupation  not  connected  directly  or 
indirectly  in  the  sale  or  disposal  of  intoxi- 
cating   liquors    for   gain, — that   is   to   say, 
solely  in  the  business  of  buying  and  selling 
real    estate;    and    that    defendant    did    on 
one  or  more  occasions  during  the  time  above 
mentioned   have  and  keep  at  his  place  of 
business  intoxicating  liquor  for  his  own  in- 
dividual use,  and  did  give  away  to  one  or 
more  of  the  witnesses  who  have  testified'  in 
this  cause  drinks  out  of  his  individual  sup- 
ply, solely  as  an  act  of  courtesy  or  friend- 
ship, and   not  with   a   purpose  of   deriving 
any  pecuniary  profit  or  gain  by  so  doing,  or 
to  further  any  commercial  or  business  en- 
terprise, or  to  induce  anyone  to  trade  or 
transact  business  with  him,  you  will  find 
the  defendant  not  guilty."     No.  3:     "The 
court  instructs  the  jury  that,  under  the  law 
and  facts  in  this  case,  they  will  acquit  the 
de'endant  for  the  reason  that  the  law  under 
which  this  prosecution  is  had  is  unconstitu- 
tional and  void  because  it  contravenes  the 


Amendments  to  the  Constitution  of  the 
United  States,  and  §  2,  art.  4,  of  the  Con- 
stitution of  the  United  States."  No.  4i 
"Now  comes  defendant,  and  moves  the  court 
to  discharge  him  of  the  charge  and  infor- 
mation now  pending  against  him,  for  the 
reason  that  the  law,  to  wit,  chapter  22,  art. 
3,  Rev.  Stat.  1899,  of  the  state  of  Missouri, 
upon  which  this  charge  and  information  is' 
founded,  is  unconstitutional  for  the  follow- 
ing reasons,  namely:  It  contravenes  the 
provisions  of  J  28,  art.  4,  J  11,  art.  2,  S  32, 
art.  2,  of  the  Constitution  of  the  state  of 
Missouri,  article  4  and  article  9  of  the 
Amendments  of  the  Constitution  of  the 
United  States,  and  i  2,  art.  4,  of  the  Con- 
stitution of  the  United  States."  The  de- 
fendant also  filed  a  motion  in  arrest  of 
judgment,  upon  the  grounds  that:  "The 
information  docs  not  state  facts  sufficient 
to  constitute  any  offense  under  any  law  of 
the  state  of  Missouri.  Because  chapter  22, 
art.  3,  Rev.  Stat.  1899  [Anno.  Stat.  1906,  p. 
17C3],  under  which  defendant  was  tried  and 
convicted,  is  unconstitutional  and  void,  in 
this :  It  is  in  contravention  of  §  28,  art.  4, 
of  the  Constitution  of  the  state  of  Missouri 
[Anno.  Stat.  1906,  p.  186].  It  is  in  contra- 
vention of  article  8  of  the  Amendments  to 
the  Constitution  of  the  United  States.  It  is 
in  contravention  of  article  14  of  the  Amend- 
ments to  the  Constitution  of  the  United 
States.  It  is  in  contravention  of  {  2,  art. 
4,  of  the  Constitution  of  the  United  States. 
It  is  in  contravention  of  article  4  of  the 
Amendments  .to  the  Constitution  of  the 
United  States.  Because  the  verdict  of  the 
jury  is  not  responsive  to  the  averments  and 
charge  contained  in  the  information."  Which 
motions  were  overruled,  and  the  defendant 
duly  excepted. 

The  chief  point  raised  by  this  appeal  is 
the  constitutionality  of  the  local-option  law 
as  embodied  in  chapter  22,  art.  3,  Mo.  Rev. 
Stat.  1899  [Anno.  Stat.  1906,  p.  1733],  in 
so  far  as  the  giving  away  of  liquor  is  con- 
cerned. To  the  extent  that  it  prohibits  the 
sale  of  intoxicating  liquors  in  counties  which 
have  or  may  adopt  the  local-option  law  in 
this  state,  the  constitutionality  of  the  act 
is  not  assailed.  The  learned  counsel  for 
the  defendant  accepts  as  settled  the  con- 
stitutionality of  that  act  as  decided  by  this 
court  in  various  cases,  beginning  with  State 
ex  rel.  Maggard  v.  Pond,  93  Mo.  606,  6  S. 
W.  469,  down  to  and  including  State  v. 
Handler,  178  Mo.  38,  76  S.  W.  984.  In  the 
numerous  cases  in  which  the  constitution- 
ality of  this  act  has  been  assailed  the  prop- 
osition is  now  advanced  for  the  first  time 
that,  if  the  words  "give  away,"  in  $  3032. 


provisions  of  §  28,  art.  4,  §  11,  art.  2,  §  32. 1  Rev.  Stat.  1899  [Anno.  Stat.  1906.  p.  1738]. 
art.  2,  of  the  Constitution  of  the  state  of  I  mean  literally  a  gift  of  intoxicants,  under 
Missouri,  article  4  and  article  9  of  tlie  '  any  and  all  conditions  wherever  the  local- 
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option  law  is  in  force,  then  the  act  of  I8S7. 
now  article  3  of  chapter  22,  is  in  conflict 
with  §  28  of  article  4  of  the  Constitution  of 
this  state. 

Section  28  of  article  4  of  the  Constitution 
of  this  state  provides:  "No  bill  shall  con- 
tain more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title."  Now,  the 
'title  to  the  local-option  act  (Laws  1887,  p. 
179),  so  called  at  the  time  of  its  adoption 
in  1887,  was  as  follows:  "An  Act  to  Pro- 
vide for  the  Preventing  of  the  Evils  of  In- 
temperance by  Local  Option  in  Any  County 
in  This  State  and  Cities  of  2,500  Inhabitants 
or  More,  by  Submitting  the  Question  of 
Prohibiting  the  Sale  of  Intoxicating  Liquors 
to  the  Qualified  Voters  of  Such  County  or 
City,  to  Provide  Penalties  for  Its  Violation, 
and  for  Other  Purposes."  The  constitution- 
al inhibition  in  $  28,  art.  4,  has  been  con- 
strued on  many  occasions  by  this  court,  and 
it  has  generally  been  said  by  this  court  that 
this  section  must  be  reasonably  construed. 
This  section  is  practically  the  same  as  §  32 
of  article  4  of  the  Constitution  of  1805.  In 
construing  this  latter  section,  this  court,  in 
Witzmann  v.  Southern  R.  Co.  131  Mo.,  loc. 
cit.  618,  33  S.  W.  181,  quoted  with  approval 
the  language  of  the  supreme  court  of  Penn- 
sylvania in  Allegheny  county  (Home's  Case. 
77  Pa.  77),  as  follows:  "If  the  title  fairly 
gives  notice  of  the  subject  of  the  act,  so  as 
reasonably  to  lead  to  an  inquiry  into  the 
body  of  the  bill,  it  is  all  that  is  necessary. 
It  need  not  be  an  index  to  the  contents,  as 
has  often  been  said."  In  St.  Loiiis  v.  VVeit- 
zel,  130  Mo.  616,  31  S.  W.  1045,  it  was  said 
by  this  court:  "The  evident  object  of  the 
provision  of  the  organic  law  relative  to  the 
title  of  an  act  was  to  have  the  title,  like  a 
guide  board,  indicate  the  general  contents 
of  the  bill,  and  contain  but  one  general  sub- 
ject, which  might  be  expressed  in  a  few  or 
greater  number  of  words.  If  those  words 
only  constitute  one  general  subject,  .  .  . 
if  they  are  not  designed  as  a  cover  to  vicious 
and  incongruous  legislation,  then  the  title 
can  stand  on  its  own  merits,  is  an  honest 
title,  and  does  not  impinge  on  constitutional 
prohibitions."  Applying  these  well-settled 
principles,  it  is  ruled  in  State  ex  rel.  Hixon 
V.  Schofield,  41  Mo.  39,  that  in  an  act  enti- 
tled "An  Act  to  Provide  for  Appeals  in 
Contested  Election  Cases,  Approved  Febru- 
ary 1st.  1867,"  a  provision  of  the  act  giving 
the  right  of  appeal  in  all  other  civil  cases 
was  not  expressed  in  the  title,  and  was 
therefore  inoperative  except  in  cases  of  con- 
tested election;  and  in  State  v.  Persinger. 
76  Mo.  346,  an  act  entitled  "An  Act  to 
Change  the  Penalty  for  Disturbances  of  the 
Peace"  was  held  insufficient  as  to  those 
parts  of  the  act  which  undertook  to  create 
a  new  offense  for  disturbing  the  peace,  as 
15  L.R.A.(X.S.) 


the  act  embraced  more  than  one  suhject.  So 
in  Witzmann  v.  Southern  R.  Co.  131  Mo. 
617,  33  S.  W.  181,  under  an  act  entitlpd 
"An  Act  to  Regulate  the  Sale  of  Tickets, 
the  Rates  of  Fare  to  be  Charged,  and  the 
Taxes  and  License  to  be  Paid  by  Street 
Railroad  Companies  in  the  City  of  St. 
Louis,"  a  provision  that  no  passenger  should 
be  permitted  to  go  in  or  off  of  a  car  on  t)ie 
front  platform  while  the  car  was  in  mo- 
tion, and  that  each  car  should  be  furnished 
with  such  adjustable  gate  or  guard  as  shall 
effectually  prevent  it.  was  held  unconstitu- 
tional and  void,  because  said  provision  wii!« 
entirely  foreign  to  the  purpose  and  inten- 
tion of  the  act  as  indicated  by  its  title.  In 
State  V.  Great  Western  Coffee  4  Tea  Co.  171 
Mo.  au,  94  Am.  St.  Rep.  802,  71  S.  W. 
1011,  under  an  act  entitled  "An  Act  to  Pre- 
vent the  Use  of  Unhealthy  Chemicals  or 
Substances  in  the  Preparation  or  Manufac- 
ture of  Any  Article  Used,  or  to  be  Used,  in- 
the  Preparation  of  Food"  (Acts  1809,  p. 
170),  the  defendant  was  prosecuted  for  sell- 
ing a  baking  powder  which  contained  alum. 
Section  1  of  the  saiil  act  provided:  "That 
it  should  be  unlawful  for  any  person  <}r 
corporation  in  this  state  to  manufacture, 
sell,  or  offer  to  sell,  any  article,  etc..  in 
which  article,  compound,  or  preparation- 
there  was  any  arsenic,  calomel,  bismuth, 
ammonia,  or  alum."  The  defendant  invoked 
the  protection  of  S  28,  art.  4,  of  the  Con- 
stitution, as  to  the  provision  against  sell- 
ing such  articles,  on  the 'ground  that  the 
title  of  the  act  only  embraced  one  class, — 
that  is,  those  persons  who  prepared  or  man- 
ufactured the  article;  and  it  was  held  th:it 
the  provision  as  to  the  sale  of  siich  articles 
of  food  was  void  because  not  fairly  ex- 
pressed in  the  title  of  the  act.  These  deci- 
sions are  sufficient  to  indicate  the  trend  of 
opinion  as  to  the  construction  M-liich  this 
court  has  always  placed  upon  this  constitu- 
tional provision. 

Tested  by  these  decisions,  can  it  be  said 
that  the  title  to  the  local-option  act  of  1887. 
now  article  3  of  chapter  22  of  the  Revis'.-d 
Statutes  of  1899  [Anno.  Stat.  1906.  p.  17331, 
was  leveled  at.  or  intended  to  embrace,  a 
gift  by  a  private  individual,  who  was  not, 
or  ever  had  been,  a  dealer  in,  or  sold,  in- 
toxicating liquors,  of  a  drink  to  one  of  hi't 
friends  as  a  mere  act  of  friendship  or  hos- 
pitality, and  without  any  reward  or  hope 
of  reward  therefor?  Or.  to  state  it  differ- 
ently, is  the  title  of  an  act  that  prohibits 
the  sale  of  intoxicants  any  notice  that  in 
the  body  of  the  act  there  will  be  found  a 
provision  constituting  a  gift  which  had 
hitherto  been  a  perfectly  lawful  act  a  mis- 
demeanor? In  our  opinion  such  a  construc- 
tion of  the  act  brings  it  squarely  in  con- 
flict with  the  fundamental  law  found  in  {. 
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28,  art.  4,  supra ;  and  such  seems  to  be  the 
consensus  of  opinion  by  the  courts  in  our 
sister  states.  Tn  People  v.  Beadle,  60  Mich. 
22,  26  N.  W.  800,  it  was  unanimously  ruled 
by  the  supreme  court  of  that  state,  which 
had  a  constitutional  provision  in  all  re- 
spects like  i  28  of  article  4  of  our  Consti- 
tution, that,  under  an  act  entitled  "An  Act 
to  Regulate  the  Sale  of  Spirituous,  Malt, 
Brewed,  Fermented,  and  Vinous  Liquors;  to 
Prohibit  the  Sale  of  Such  Liquors  to 
Minors,  to  Intoxicated  Persons,  and  to  Per- 
■ons  in  the  Habit  of  Getting  Intoxicated; 
to  Provide  a  Remedy  against  Persons  Sell- 
ing Liquors  to  Husbands,  or  Children  in 
Certain  Cases;  and  to  Repeal  all  Acts  or 
Parts  of  Acts  Inconsistent  Herewith,"  a  sec- 
tion of  the  said  act  which  providea:  "Any 
person  Mho,  by  false  pretense,  shall  obtain 
any  spirituous,  malt,  brewed,  fermented,  or 
vinous  liquors,  or  who  shall  be  drunk  or 
intoxicated  in  any  hotel,  tavern,  inn.  or 
place  of  public  business,  or  in  any  assem- 
blage of  people,  collected  together  in  any 
place  for  any  purpose,  or  in  any  street,  al- 
ley, lane,  highway,  railway,  or  street  car, 
or  in  any  other  public  place,  shall,  on  con- 
viction thereof,  be  punished,"  etc., — was 
clearly  repugnant  to  the  constitutional  pro- 
vision above  quoted;  and  that  by  no  rea- 
sonable constmction  coulA  the  purpose  of 
this  section  be  said  to  be  embraced  within 
the  title  of  the  act.  The  punishment  of  a 
person  for  being  drunk  without  reference  to 
where  he  obtained  the  means  of  intoxica- 
tion could  have  no  possible  connection  with 
the  object  of  the  act  as  set  forth  in  its  ti- 
tle. That  said  section  was  nothing  more 
nor  less  than  the  insertion  in  the  body  of 
the  act  of  a  clause  creating  and  punishing 
a  misdemeanor  entirely  foreign  to  the  os- 
tensible purpose  of  the  statute  as  entitled. 
No  person  reading  the  title  would  dream  of 
any  such  provision  being  contained  in  it. 

The  Constitution  of  Pennsylvania  con- 
tains the  same  provision  that  is  found  in  S 
28  of  article  4  of  our  Constitution.  On  the 
13th  of  May,  1887,  the  legislature  of  that 
state  enacted  a  law  entitled  "An  Act  to  Re- 
strain and  Regulate  the  Sale  of  Vinous  and 
Spirituous,  Malt  or  Brewed.  Liqiiors,  or 
Any  Admixtures  Thereof."  P.  L.  1887,  p. 
1081.  And  the  17th  section  of  said  act  pro- 
vided, infer  alia,  "that  it  shall  not  be  law- 
ful for  any  person  with  or  without  license 
to  furnish  by  gift  to  any  person  any  spirit- 
uous, fermented,  or  brewed  liquors  on  Sun- 
day." Under  that  section,  one  Doll  was 
indicted.  The  facts  appeared  that  he  had  no 
license  for  the  sale  of  intoxicating  liquors, 
and  did  not  deal  therein.  On  Sunday,  Au- 
gust 19,  1888,  the  prosecuting  witness  went 
to  the  private  residence  of  the  defendant 
upon  business  of  his  own,  and  while  there 
1.5  L.R.A.(N.S.) 


the  defendant  gave  the  prosecuting  witness 
a  drink  of  whisky,  which  he  drank  in  the 
house.  He  paid  nothing  for  the  liquor,  n<H- 
was  any  payment  expected  or  demanded. 
Upon  this  state  of  facts,  the  court  said,  speak- 
ing of  S  17 :  "This  sweeping  language  extends 
to  all  persons  within  the  commonwealth 
whether  or  not  they  may  be  engaged  in  the 
sale  of  intoxicating  liquors,  and  makes  it  a 
criminal  offense  for  any  citizen  in  his  own 
home  to  give  to  a  friend,  of  even  a  member 
of  his  own  family,  a  glass  of  wine  or  beer 
on  the  first  day  of  the  week.  If  this  pro- 
vision be  constitutional,  we  have  nothing  to 
do  with  its  policy,-— that  is  a  matter  for  the 
legislature,  and  not  for  the  courts;  but  we 
are  bound  to  consider  objections  urged  on 
constitutional  grounds.  .  .  .  When  the 
act  of  1887  was  passed  there  were  two 
classes  of  people  in  the  commonwealth,  viz.r 
those  engaged  in  the  sale  of  liquor  and  those' 
who  were  not.  The  title  of  the  act  was  plain 
notice  to  the  former  class  that  they  would 
be  affected  thereby,  but  it  contains  nothing 
to  warn  one  who  belonged  to  the  latter  class 
that  his  conduct  would  be  in  any  wise  re- 
strained or  regulated.  He  was  not  put 
upon  inquiry  as  to  the  contents  of  the  act, 
and  therefore  may  justly  claim  the  consti- 
tutional protection  against  a  provision 
which  is  aimed  not  only  at  sellers,  but  also 
at  those  who  do  not  sell.  To  hold  otherwise 
would  be  to  sanction  a  misleading  title, 
which,  by  clear  limitation,  applies  only  to 
those  who  sell,  and  to  declare  that  it  in- 
cludes, also,  those  who  do  not  sell."  Ac- 
cordingly, it  was  held  that  so  much  of  S 
17  as  forbade  a  person  who  was  not  a  seller 
of  liquor  to  give  an  intoxicating  drink  to- 
any  other  person  on  Sunday  was  in  conflict 
with  the  Constitution,  and  void.  Com.  v. 
Doll,  0  Pa.  Co.  Ct.  49.  This  same  construc- 
tion of  the  Penn.sylvania  act  was  after- 
wards adopted  and  approved  in  Com.  v. 
Carey,  151  Pa.  368,  25  Atl.  140,  239.  See 
also  Albrecht  v.  People,  78  111.  510;  Miller  v. 
Jones,  80  Ala.  89;  State  v.  Young,  47  Ind. 
150;  People  v.  Bird,  138  Mich.  31,  67  L.R. 
A.  424,  110  Am.  St.  Rep.  299,  100  N.  W. 
1003,  4  Am.  &  Eng.  Anno.  Cas.  1002;  .State 
V.  Barrett,  27  Kan.  213. 

In  view  of  this  almost  universal  construc- 
tion of  a  constitutional  provision  like  $  28 
of  article  4  of  our  Constitution,  it  must  be 
held  that  the  construction  which  the  learned 
circuit  court  placed  upon  the  local-option 
act  of  this  state,  now  known  as  article  3  of 
chapter  22,  was  such  as  to  render  it  as  ap- 
plied to  the  facts  of  this  ease  unconstitu- 
tional and  void;  but  we  are  cited,  in  this 
connection,  to  the  decision  of  this  court  in 
the  two  cases  of  Ex  parte  Handler.  176  Mo. 
383,  75  S.  \V.  920.  and  State  v.  Handler. 
178  ^lo.  38,  76  S.  VV,  084.     In  neither  of 
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these  cases  was  the  constitutionality  of  our 
]ocal-option  act  challenged  on  the  ground 
that  it  was  repugnant  to  }  28  of  article  4 
of  the  Constitution;  and  hence  the  point 
we  have  just  ruled  was  not  considered  in 
that  case,  and  those  decisions  are  not  au- 
thority one  way  or  the  other  upon  this 
proposition.  Moreover,  in  that  case  the  de- 
fendant Handler  was  an  agent  for  a  liquor 
house  in  the  city  of  St.  Joseph,  Missouri, 
and,  in  Atchison  county  of  this  state,  a 
county  in  which  local  option  prevailed,  was 
soliciting  orders  for  whisky,  and,  to  induce 
parties  to  deal  with  him,  gave  them  whisky 
out  of  his  samples,  and  did  sell  whisky  to 
one  or  more  of  the  parties  to  whom  he  had 
given  the  whisky  from  his  sample  bottles. 
The  gift  was  in  no  sense  an  act  of  courtesy 
or  hospitality,  but  was  a  moving  induce- 
ment to  the  customers  to  buy  his  goods. 
The  so-called  gift  and  the  sale  were  all  one 
transaction,  and  was  a  part  of  the  consid- 
eration for  the  ultimate  sale  of  the  larger 
quantity,  and  was  clearly  a  subterfuge 
adopted  in  an  attempt  to  evade  the  law. 
Nothing  that  we  have  said  in  this  opinion 
is  intended  to  be  understood,  or  to  be  con- 
strued, as  holding  that  a  dealer  in  intoxi- 
cating liquors  by  the  wholesale  or  retail, 
or  any  other  person  for  that  matter,  can, 
under  the  guise  of  giving  away  intoxicating 
liquors  in  the  county  which  has  adopted 
the  local-option  act,  be  permitted  to  evade 
the  law  by  indirectly  selling  such  liquors  in 
such  a  county,  nor  any  toleration  of  the 
numerous  subterfuges  that  illicit  dealers  in 
intoxicants  have  resorted  to  to  evade  such 
laws  as  was  the  case  in  State  v.  Handler, 
supra;  but  we  do  hold  that  the  title  of  the 
local-option  act  of  1887  clearly  indicates 
that  it  was  the  purpose  of  the  legislature 
to  prohibit  the  sale,  directly  and  indirectly, 
of  intoxicating  liquors  in  those  counties 
which  should  adopt  the  said  law,  and  that 
this  purpose  is  indicated  in  the  body  of  the 
act  itself.  Thus,  in  {  1  it  is  provided  that, 
upon  a  proper  petition,  the  court  shall  or- 
der an  elecUon  to  determine  whether  or  not 
spirituous  or  intoxicating  liquors  shall  be 
sold  within  the  county  or  city,  and  i  4  em- 
phasizes this  view  of  the  law,  because  it  re- 
quires the  voters  to  cast  their  ballots  for  or 
against  "the  sale  of  intoxicating  liquors," 
and  to  that  extent  this  law  has  been  often 
held  to  be  constitutional;  but  it  was  never 
intended  to  cover  the  mere  gift  of  a  drink 
or  liquor  by  a  private  person  who  is  in  no 
sense  a  dealer  in  liquors,  to  one  of  his 
friends  as  a  mere  act  of  courtesy  or  hospi- 
tality; and,  if  the  act  should  be  construed 
to  embrace  such  gift  as  the  evidence  dis- 
closed in  this  case,  it  clearly  would  be  re- 
pugnant to  the  Constitution  of  this  state, 
in  that  the  act  itself,  aa  well  as  the  great 
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body  of  the  act,  expressed  no  such  purpose. 
Accordingly,  the  circuit  court  erred  in  re- 
fusing defendant'^  second  instruction,  and 
in  not  sustaining  his  motion  to  discharge 
him  upon  the  facts  developed  in  the  case. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  prisoner  discharged. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 


NEBRASKA  SUPREME  COCRT. 

JOSEPH  HERNEY  et  al.,  Appts., 

V. 

JOHN  TIERNEY. 
(—  Xeb.  — ,  115  N.  W.  7C4.) 

Incompetent  person  —  refusal  of  guar- 
dian —  appeal. 

The  heirs  apparent  or  presumptive,  or 
those  dependent  upon  an  alleged  incompe- 
tent person  for  support,  may  appeal  from  an 
order  of  the  county  court  dismissing  their 
petition  for  the  appointment  of  a  guardian 
for  such  incompetent. 

(March  19,   1008.) 

Headnote  by  Bppebson,  C. 


Case  Note.  —  Right  of  applicant  to  ap- 
peal in  proceedings  to  appoint  guar- 
dian tvr  incompetent  person. 

The  right  of  appeal  in  any  case  being 
purely  statutory,  the  question  of  the  right 
of  appeal  in  a  given  case  instituted  to  se- 
cure the  appointment  of  a  guardian  for  an 
alleged  incompetent  person  obviously  de- 
pends upon  the  construction  placed  upon  the 
statutes  upon  which  such  right  is  based. 
Since  the  effect  of  most  of  such  statutes  is 
to  permit  that  right  to  be  exercised  by  any- 
one who  is  "aggrieved"  by  the  decision  in 
the  given  case,  no  mention  of  the  particular 
phraseology  of  the  various  statutes  will  be 
made  in  reviewing  the  cases,  except  in  those 
instances  in  which  the  statutory  provisions 
are  of  a  different  character  from  that  indi- 
cated. 

In  Re  Olson,  10  S.  D.  648,  75  N.  W.  203, 
an  order  of  court  revoking  a  previous  order 
declaring  a  person  mentally  incompetent 
and  appointing  a  guardian  was  appealed 
from  by  the  guardian  and  by  the  children 
of  the  incompetent.  This,  it  will  be  ob- 
served, is  similar  in  principal  to  an  appeal 
from  an  original  order  refusing  to  appoint 
a  guardian  for  an  alleged  incompetent  per- 
son, which  was  the  state  of  facts  in  Ties- 
net  v.  TiESNET.  The  court  held  that  the 
appeal  would  lie.  Special  stress  was  laid 
upon  the  interest  of  the  children  in  their 
parent's  estate,  though  no  intimation  is 
given  in  the  opinion  as  to  whether  the  court 
would  recognize  the  broad  rule  of  the  Tieb- 
NEY  Case,  allowing  an  appeal  by  the  heirs 
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APPEAL  by  petitioners  from  an  order  of 
the  District  Court  for  Cuming  County 
dismissing  a  petition  for  the  appointment 
of  a  guardian  for  John  Tierney.     Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Brome  &  Burnett,  for  appel- 
lants, relied  on  Re  Olson,  10  S.  D.  648,  75 
N.  W.  203. 

Mr.  A.  R.  Oleson,  for  appellee: 

The  right  of  appeal  is  denied  where  the 
party's  substantial  rights  are  not  affected. 

Cowherd  v.  Kitchen,  57  Neb.  426,  77  N. 
W.  1107;  Burlington  &  M.  R.  Co.  v.  Martin, 
47  Keb.  56,  66  K.  W.  15;  Studabaker  v. 
Markley,  7  Ind.  App.  368,  34  N.  E.  606; 
State  ex  rel.  Brooking  v.  Branyan,  30  Ind. 


App.  502.  60  N.  E.  464;  Nimblet  v.  Chaffee, 
24  Vt.  628. 

Epperson,  C,  filed  the  following  opin- 
ion: 

The  appellants  filed  their  petition  in  the 
county  court  of  Cuming  county,  alleging 
that  their  father,  the  appellee,  was  the  own- 
er of  real  estate  valued  at  $10,000,  and  that 
he,  by  reason  of  extreme  old  age  and  im- 
paired health,  was  mentally  incompetent  to 
have  the  charge  and  management  of  his 
property  and  incapable  of  taking  care  of 
himself.  Upon  the  trial  thereof,  the  county 
court  found  against  the  appellants  and  die- 
missed  the  action.  An  appeal  was  taken  to 
the  district  court,  and  from  an  order  dis- 


apparent  or  presumptive,  or  by  those  who 
are  dependent  upon  the  alleged  incompe- 
tent for  support. 

The  case  of  Studabaker  v.  Markley,  7 
Ind.  App.  368,  34  N.  E.  606.  appears  to  be 
in  direct  conflict  with  the  ruling  of  the  Tieb- 
KET  Case,  and  of  the  Olson  Case,  supra.  In 
this  case  a  proceeding  instituted  to  have 
one  declared  of  unsound  mind  in  a  ver- 
dict in  favor  of  the  alleged  incompe- 
tent, whereupon  the  petitioners  took  an 
appeal.  It  is  not  stated  in  the  opin- 
ion what  relationship,  if  any,  existed 
between  the  parties  to  the  proceeding, 
but  the  court  lays  down  the  rule,  with- 
out qualification,  upon  grounds  stated  in 
the  excerpt  quoted  in  the  opinion  in  the 
TiEBNEY  Case,  that,  where  judgment  has 
been  rendered  in  favor  of  an  alleged  incom- 
petent in  proceedings  of  this  character,  the 
case  is  at  an  end,  and  no  appeal  will  be 
allowed.  See  also,  as  approving  the  same 
doctrine.  State  ex  rel.  Brooking  v.  Branyan, 
30  Ind.  App.  502,  66  N.  E.  464. 

In  Nimblet  v.  Chaffee,  24  Vt.  628,  an  ap- 
peal was  taken  from  a  decree  of  the  probate 
court  refusing  to  appoint  a  guardian  for  an 
alleged  insane  person,  by  one  who,  with 
others,  as  friends  and  relatives  of  the  al- 
leged incompetent,  had  petitioned  that  court 
to  make  such  an  appointment.  The  statute 
under  which  the  proceeding  was  taken  pro- 
vided that,  "if  the  decision  is  against  the 
alleged  insane  person,  or  when  he  shall  pe- 
tition to  be  discharged  from  guardianship 
and  the  decision  shall  be  adverse  to  his  pe- 
tition, he  shall  be  allowed  an  appeal,"  etc. 
It  was  held  that  the  effect  of  this  provi- 
sion was  to  deny,  by  implication,  an  appeal 
in  any  case  other  than  that  where  expressly 
granted;  the  court  saying:  "We  think 
there  is  sound  reason  in  this  distinction. 
The  friends  and  relatives  in  one  case,  and 
the  guardian  in  the  other,  have  no  such  in- 
terest as  is  ordinarily  required  to  entitle 
one  to  appeal  from  a  decree  of  the  probate 
court.  They  have  no  present  vested  pecun- 
iary interest  in  creating  or  continuing  the 
guardianship.  And  no  interest  or  right  of 
their*  is  concluded  by  the  decree.  A  new 
procet^ing  may  be  instituted  at  any  time, 
15  L.R.A.(N.S.) 


when  it  is  believed  the  evidence  of  the  in- 
sanity has  become  more  convincing.  And 
the  friends  who  deem  a  relative  insane  when 
others  do  not, — as  is  not  seldom  the  case, — 
where  property  is  in  expectancy,  should  he 
satisfied  with  the  decision  of  the  probate 
court,  and  ordinarily  will  be.  And  at  all 
events,  to  allow  an  appeal  and  protracted 
litigation  at  the  caprice  of  any  one  of  the 
applicants,  however  numerous,  and  of  the 
guardian  also,  would  become  absolutely  in- 
tolerable to  one  accused  of  insanity,  and 
not  unlikely  to  produce  such  a  state  of  mind. 
It  is  said,  the  court  ought  not  to  presume 
against  the  interest  of  the  appellant.  But 
it  is  to  be  borne  in  mind  that  the  expectancy 
of  an  heir,  or  the  apprehension  of  being  ul- 
timately compelled  to  maintain  a  lineal  an- 
cestor or  descendant,  is  no  present  vested 
interest  which  the  law  can  recofjnize." 

Although  not  strictly  in  point,  reference 
may  be  made,  in  this  connection,  to  the  case 
of  Willis  V.  Lewis,  27  N.  C.  (5  Ired.  L.) 
14,  in  which  an  appeal  was  taken  from  a  de- 
cree of  the  county  court  appointing  a  guar- 
dian for  a  person  who  had  been  found  by  a 
jury  to  be  of  unsound  mind,  by  one  who  "did 
not  appear  to  be  a  relative  of  the  lunatic, 
or  to  have  any  interest  in  the  matter.  The 
statute  under  which  the  appeal  was  taken 
provided  that,  "when  any  person,  plaintiir 
or  defendant,  or  who  shall  be  interested, 
shall  be  dissatisfied  with  the  sentence,  judg- 
ment, or  decree  of  any  county  court,  he  may 
appeal."  It  was  held  that,  as  this  provision 
applied  only  to  suits  in  which  there  are  ad- 
versary claims,  "no  appeal  lay  by  anyone" 
from  a  decree  of  the  county  court  appoint- 
ing a  guardian  for  one  who  had  been  found 
by  a  jury  to  be  a  lunatic. 

And  in  Ray  v.  Ray,  33  N.  C.  (11  Ired.  L.) 
367,  the  lower  court,  upon  the  finding  of  a 
jury  that  the  petitioner  was  compos  mentis, 
passed  an  order  nullifying  the  finding  of  a 
former  jury  declaring  him  a  lunatic,  and 
revoking  the  appointment  of  the  guardian, 
made  upon  the  earlier  finding.  An  appeal 
taken  from  this  order,  by  the  guardian, 
was  dismissed  upon  the  authority  of  Willis 
V.  Lewis,  supra. 
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missing  such  appeal  the  case  is  brought 
here. 

It  is  contended  by  the  appellee  that  no 
appeal  will  lie  from  an  order  dismisKing 
the  application  for  the  appointment  of  a 
guardian  of  an  alleged  incompetent  person. 
Section  5.384,  Cobbey's  Anno.  Stat.  1903, 
provides  that  the  relations  or  friends  of  any 
insane  person,  or  of  any  person  who.  by 
reason  of  extreme  old  age  or  any  other 
cause,  is  mentally  incompetent  to  have  the 
charge  and  management  of  his  property, 
may  file  a  petition  with  the  county  court 
for  the  appointment  of  a  guardian.  Sec- 
tion 5385  provides  for  a  hearing  upon  the 
application,  and  requires  the  county  court 
to  appoint  a  guardian  for  such  incompetent 
person,  if  it  appears  that  such  person  is 
incapable  of  taking  care  of  himself  or  man- 
aging his  property.  Original  jurisdiction 
in  guardianship  matters  is  conferred  by 
statute  upon  the  county  court  as  a  part  of 
its  probate  jurisdiction.  Section  4823,  Cob- 
beys'  Anno.  Stat.  1003,  provides:  "In  all 
matters  of  probate  jurisdiction,  appeals 
ahall  be  allowed  from  any  final  order,  judg- 
ment, or  decree  of  the  county  court  to  the 
district  court  by  any  person  against  whom 
any  such  order,  judgment,  or  decree  may  be 
made,  or  who  may  be  affected  thereby." 
Tlie  question  presented  by  this  appeal  is: 
Do  the  children  of  an  incompetent  person 
have  an  interest  in  the  proceedings  which 
jfivea  them  the  right  to  prosecute  an  appeal 
to  the  district  court  from  the  order  of  the 
county  court  dismissing  a  petition  for  the 
appointment  of  a  guardian  for  an  alleged 
incompetent  person! 

It  has  been  held  by  other  courts  that 
such  an  appeal  will  not  lie,  because  the  pe- 
titioner has  no  interest  in  the  proceeding 
which  will  entitle  him  to  prosecute  his  pe- 
tition furtlier  than  the  court  of  original 
jurisdiction.  See  Studabaker  v.  Markley,  7 
Ind.  App.  3fi8.  M  X.  E.  (500;  State  ex  rel. 
Brooking  v.  Uranyan.  30  Ind.  App.  502,  66 
N.  E.  404 :  and  uHo  to  the  same  effect  is  Nim- 
blet  V.  Chaffee.  24  Vt.  628.  In  Studabaker  v. 
Markley.  supra,  it  is  said:  "The  petitioner, 
who  institutes  the  proceeding,  is  not  a  real 
party  in  interest.  It  is  a  matter  of  no 
special  concern  to  him  that  any  person  be 
adjudged  of  unsound  mind,  whilst  to  the 
court  and  to  the  public  it  may  he  a  matter 
of  great  solicitude.  It  is  not  the  fimction 
of  tl',e  petitioner  to  take  upon  himself  the 
management  of  the  proceeding.  Ilia  posi- 
tion is  analogous  to  that  of  a  friend  of 
the  court.  .  .  .  After  the  proceeding  is 
instituted,  his  duty  is  done,  and  that  of  the 
court  begin.s.  .  .  .  The  appellants  can 
neither  gain,  nor  lose,  by  any  judgment 
that  might  be  rendered  by  this  court,  so  far 
as  the  subject-matter  of  the  controversy 
16  L.R.A.(X.S.) 


is  concerned.  .  .  .  There  is  no  occasion 
for  an  appeal.  The  rights  of  all  can  be 
secured  by  a  second  proceeding.  The  in- 
terest of  the  accused  and  the  interest  of 
the  public  require,  and  we  think  the  evident 
purpose  of  the  statute  is,  that  such  a  judg- 
ment is  a  finality,  from  which  no  appeal  will 
lie  to  any  court."' 

This  reasoning  we  think  may  logically 
apply  to  an  attempted  appeal  by  a  stranger, 
or  by  any  relative  of  the  alleged  incompe- 
tent person  who  is  not  an  heir  apparent  or 
presumptive,  or  upon  whom  no  legal  obli- 
gation rests  to  care  for  the  incompetent. 
We  cannot  adopt  the  reasoning  quoted  to 
the  extent  of  applying  it  to  proceedings  in- 
stituted by  the  next  of  kin,  or  by  relatives 
who  are  dependent  upon  such  alleged  incom- 
petent person  for  support.  In  the  event 
that  the  county  court  misapprehends  the 
law  or  the  evidence,  and  an  appeal  from  an 
order  dismissing  the  petition  is  denied,  then 
the  wife  or  dependent  children  of  a  property 
owner  may  be  required  to  sit  silently  by 
and  see  the  only  source  of  their  income  lost 
to  them  forever  by  reason  of  the  incompe- 
tency of  their  husband  and  father;  and  heirs 
apparent  likewise  might  have  no  remedy 
to  prevent  the  squandering  of  their  pros- 
pective inheritance.  Section  5440.  Cobbey's 
Anno.  Stat.  1903,  expressly  provides  that, 
upon  an  application  by  a  guardian  of  an  in- 
competent person  to  pay  debts,  notice  shall 
be  served  upon  the  next  of  kin  and  heirs 
apparent  or  presumptive  of  the  ward,  who 
shall,  for  the  purpose  of  such  proceeding  at 
least,  by  the  express  provision  of  the  stat- 
ute, be  considered  as  interested  in  the  es- 
tate, and  may  appear  and  answer  the  peti- 
tion of  the  guardian.  See  also  Myers  t. 
McGavock.  39  Neb.  843,  42  Am.  St.  Rep. 
027.  58  N.  W.  522.  Section  5440,  supra, 
and  the  other  sections  of  the  statute  cited 
above,  cannot  be  said  to  be  ifi  port  irmteria; 
but  we  may  properly  look  to  the  statutes 
pertaining  to  the  control  of  the  property  of 
an  incompetent  person  for  the  purpose  of 
ascertaining  the  policy  of  the  law,  and  in  de- 
termining who  are  to  be  considered  real 
parties  in  interest.  The  legislature  has  ex- 
pressly declared  the  next  of  kin  and  the 
heirs  apparent  or  presumptive  to  have  an 
interest  in  the  estate  of  an  incompetent  per- 
son. It  is  very  apparent  that  the  next  of 
kin  have  as  great  an  interest  in  the  prop- 
erty and  estate  of  an  incompetent  person 
before  he  has  been  declared  such  as  they 
have  thereafter.  While  the  interest  of  heirs 
apparent  is  not  vested,  yet  their  right  to 
protect  the  same  is  a  present  and  existing 
one.  The  children  of  an  incompetent  per- 
son have  an  interest  other  than  that  of 
heirs  apparent ;  for.  in  tne  event  of  the 
wasting  of  his  property,  the  duty  of  support- 
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lim  would  rest  vpon  them,  and  for  tliis 
>n,  if  for  no  other,  they  are  interested 
le  proceeding. 

id,  again,  not  only  are  property  inter- 
involved,  but  the  personal  welfare  of 
ncompetent  person  himself  is  a  matter 
>  great  concern.  One  who,  on  account 
:trome  old  age.  or  by  reason  of  mental 
)acity,  is  unable  to  properly  take  care 
mself.  is  entitled  to  the  care  and  pro- 
)n  of  his  next  of  kin;  and  they  are  en- 
1  to  demand  of  the  courts  a  warrant  of 
L>rity,  80  that  they  may  legally  exercise 
lecessary  control  to  restrain  the  unfor- 
te  from  pursuing  a  course  not  only  de- 
tive  of  his  financial  interests,  but  also 
trous  to  his  health  and  comfort.     The 

of  kin,  or  dependent  relatives,  are  pri- 
ly  interested  as  such  in  the  comfort 
general    welfare    of    the    incompetent; 

if  they  appear  only  in  his  behalf,  it 
d  Hcem  that  they  would  have  the  right 
pi)eal  in  such  representative  capacity. 
over,  the  mere  fact  that  the  alleged  in- 
etent    person    resists    the    application 

not  take  away  the  right  or  the  duty 
s  next  of  kin  to  appear  for  him;  for, 
d,  if  he  was  in  fact  insane,  his  resist- 

of  the  application  would  furnish  no 
>n  whatever  for  the  dismissal  thereof, 
is  true  that,  upon  a  change  of  condi- 
,  further  application  might  be  made  to 
ounty  court,  and  the  same  matter,  with 
ional  evidence,  tried  again  before  that 
nal.  But  the  nutter  is  of  such  im- 
mce  that  we  do  not  consider  that  the 
ested  next  of  kin  should  be  required  to 
t  as  conclusive  the  judgment  of  the 
Ly  court,  but,  like  all  other  litigants 
)g  matters  of  importance  in  issue,  are 
led  to  an  appeal  to  a  higher  court ;  nor 
ve  presume,  in  an  action  of  this  nature, 
the  judgment  of  the  county  court  was 
The  petitioners  could  not  reasonably 
ipected  to  again  make  application  to 
ame  court  who  had  once  refused  them, 
iS  they  could  obtain  stronger  evidence 
competency  than  that  presented  at  the 

hearing.  An  insane  person  might 
ider  his  property  and  destroy  his  heallli 
!peated  insane  actions  of  the  same  na- 

It  can  readily  be  seen  that,  unless  an 
tl  is  allowed,  such  insane  person  might 
:  his  entire  estate,  and  his  dependent 
would  have  no  redress,  because  evidence 
le  same  character  would  probably  not 
ir  to  the  county  court  in  a  second  in- 
•e  any  more  forceful  than  it  did  upon 
Irst  trial. 

!  are  not  entirely  without  precedent  for 
conclusion  we  have  reached.  It  was 
in  Re  Olson,  10  S.  D.  648,  75  X.  W. 
that  such  an  appeal  would  lie.  and 
.  as  here,  the  children  of  the  alleged  | 
.U.A.(N.S.) 


incompetent  person  were  the  appollants; 
and  in  the  opinion  we  find  the  following: 
■'If  their  father  was  incapable  of  caring  for 
himself  and  his  properly,  who  could  be 
more  vitally  interested  than  his  children  in 
having  his  estate  preserved  by  a  suitable 
guardian?  They  are  certainly  interested 
in  the  estate  affected  bj-  the  order  appealed 
from.  As  to  them  it  was  cli'arly  an  appeal- 
able order."  We  held  in  He  Ray  (Neb.) 
109  N.  W.  49G,  that,  in  a  proceeding  for  the 
appointment  of  a  guardian  for  an  alleged 
incompetent  person,  his  next  of  kin  were 
proper  parties,  and  they  could  appear  in 
court  and  oppose  the  petition  for  the  ap- 
pointment of  a  guardian.  In  that  case  the 
county  court  refused  the  application  of  the 
next  of  kin  to  set  aside  an  order  apiiolnting 
a  guardian.  It  appears  that  an  appeal  may 
be  taken  from  an  order  appointing  a  guard- 
ian by  any  person  aggrieved.  "But  the  in- 
terest of  such  person  must  be  a  substantial 
one, — not  that  of  love  or  affection  of  a  rela- 
tive, unless  he  is  a  presumptive  heir  of  the 
party  non  compos."  Woerner,  Ouardian- 
ship,  626.  It  is  the  policy  of  our  law  that 
the  heirs  apparent  or  presumptive  and  those 
dependent  upon  an  inranipetent  person  have 
an  interest  in  him  and  In  his  property,  and 
that  they  are  proper  parties  to  any  pro- 
ceedings affecting  him  or  his  property.  The 
very  interests  which  make  tlioni  proper  or 
necessary  parties  also  give  tlieni  the  right 
to  appeal  from  an  adverse  order. 

We  recommend  that  the  judgment  of  the 
district  court  be  rmersed.  and  the  case  re- 
manded for  further  proceedings. 

Duffle  and  Good,  CC,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  case  remanded  for  fur- 
ther proceedings. 


UTAH    SIPHKME   COURT. 

ALMIRA   LEWIS.  Respt., 

v. 

MAMMOTH  MININC  COMI'AXy,  Appt. 

(—  rtah.  — ,  9.!   Pac.  732.) 

Master  —  servant  disobeying  instruc- 
tions. 

A   master   is   liable   for   the  killing   of   a 

Caxe  \ote.  —  Jjinbilitij  of  ninstcr  for 
injurii  or  (tenth  of  srrrnnt,  tliroiiDti 
competent  einploijee  tteletiatinri  hin 
dtitieH  to  an  inrompetciit  fclloir  serv- 
ant. 

A  search  has  disclosed  the  few  cases  sub- 
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servant  struck  by  a  bucket  allowed  to  fall 
down  a  mine  shaft  because  of  the  inex- 
perience of  a  servant  temporarily  in  charge 
of  the .  hoisting  mechanism,  although  this 
servant  is  permitted  by  the  competent  engi- 
neer to  exchange  places  with  him  in  viola- 
tion of  the  master's  instructions,  where,  un- 
der a  statute,  they  are  not  fellow  servants 
with  the  deceased;  since  the  engineer,  in 
permitting  the  exchange,  does  not  act  be- 
jrond  the  scope  of  his  employment. 

(January  20,   1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  ivT  the  alleged 
negligent  killing  of  her  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwards,  Smith,  &  Price,  for 
appellant: 

Defendant  is  not  liable  or  responsible  for 
the  wrongful  acts  of  servants  beyond  the 
scope  of  such  servants'  employment,  unless 
the  act  is  done  in  the  execution  of  author- 
ity, either  express  or  implied,  from  the  mas- 
ter. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  167. 

Messrs.  Powers  &  Marioneaux  and  T. 
J.  Stewart,  for  respondent: 


The  master  is  liable  where  his  sei 
charged  with  any  duty,  commits  the 
formance  of  that  duty  to  a  stranger,  i 
stranger  negligently  performs  it,  and  c 
injury  to  any  person  to  whom  the  m 
would  be  liable  if  the  injury  had  been 
by  the  servant  who  had  abdicated  his  < 

Story,  Agency,  chap.  17,   S  452.    p. 
Reynolds  v.  Witte,  13  S.  C.  6,  36  Am. 
678;  Philadelphia  4  R.  R.  Co.  v.  Derb; 
How.  468,   14  L.  ed.  602;   Duggins   v. 
son,  15  Ark.  118,  60  Am.  Dec.  567;   1 
V.  Oregon  P.  R.  Co.  16  Or.  220,  15  Pac. 
Barmore  v.  Vicksburg,  S.  &  P.   R.    C< 
Miss.  426,  70  L.R.A.  627,  38  So.  210;  I 
burgh,  C.  &  St.  L.  R.  Co.  v.  Shields,  47 
St.  387,  8  L.R.A.  464,  21  Am.  St.  Rep. 
24  N.   E.   668;    Birmingham   Water    W 
Co.  v.  Hubbard,  85  AU.  179,  7  Am.  St. 
35,  4  So.  607 :  Texas  &  P.  R.  Co.  v.  Scoi 
27   L.R.A.  200,  10  C.  C.  A.  479.  23   I 
App.  506,  62  Fed.  730;   1  Thomp.  Neg 
523,  533,  589;  Euting  v.  Chicago  ft  N 
R.  Co.  116  Wis.  13,  60  L.R.A.  158.  96 
St.  Rep.  936,  92  N.  W.  358;  Regan  v.  I 
96  111.  App.  462;  Alsever  v.  Minneapol 
St.  L.  R.  Co.  115  Iowa,  338,  56  L.ILA. 
88  N.  W.  841 ;  Vicksburg  &  J.  R.  Co.  ▼. 
ton,  31  Miss.   156,  66  Am.  Dec.  552;   N 


joined,  which,  although  proceeding  upon  oth- 
er theories  than  that  of  the  case  reported, 
may  nevertheless  prove  of  interest  in  con- 
nection with  it. 

Permitting  the  habitual  violation  of  its 
order  that  engineers  should  not  allow  fire- 
men to  run  the  engine,  and  retaining  them 
in  its  service  after  such  violation  to  its 
knowledge,  was  held,  in  Ohio  ft  M.  R.  Co. 
V.  Collarn,  73  Ind.  261,  38  Am.  Rep.  134,  to 
constitute  negligence,  rendering  it  liable  for 
injury  to  a  section  hand,  occasioned  by  the 
incompetency  and  negligence  of  a  fireman  in 
running  an  engine  abandoned  to  him  by  the 
engineer. 

And  the  failure  of  a  railroad  company  to 
object  to  the  custom  of  its  engineers  to  per- 
mit firemen  to  manage  engines  when  deemed 
by  the  engineer  competent  to  do  so  was 
heid,  in  Harffer  v.  Indianapolis  ft  St.  L.  R. 
Co.  47  Mo.  567,  4  Am.  Rep.  353,  to  make 
the  company  responsible  for  injury  to  a 
conductor,  occasioned  by  the  incompetency 
of  the  fireman,  to  whom  the  handling  of  the 
engine  was  intrusted  by  the  engineer.  Tliis 
decision  was  placed  upon  the  ground  that 
the  company's  failure  to  object  was  to  be  re- 
garded as  permission  to  the  engineers  to 
delegate  their  duties  to  firemen  when  re- 
garded by  the  former  as  competent,  and  thus 
made  its  own  the  acts  of  the  engineer,  whose 
mistake,  in  this  case,  in  placing  in  charge 
of  the  engine  a  fireman  who  was,  in  fact, 
incompetent,  constituted  a  breach  of  the 
master's  duty  in  tho  selection  of  competent 
servants. 

And  a  railroad  company  which,  through  a 
16  L.R.A.(N.S.) 


,  conductor,  permitted  the  engineer  to 
'  trust  his  engine  to  an  incompetent  firei 
while  a  flying  switch  was  being  made, 
held,  in  Norfolk  ft  W.  R.  Co.  v.  Thomas 
Va.  205,  44  Am.  St.  Rep.  906,  17  S.  E. 
to  be  liable  for  the  death  of  a  brakeu 
occurring  as  a  result  of  such  incompete; 

That  the  persons  designated  by  a  fact 
owner  to  assist  a  competent  superintenc 
in  removing  a  gear  wheel  from  a  wheel 
were  competent  to  perform  the  work  ur 
directions  of  such  superintendent  was  b 
in  McEUigott  v.  Randolph,  61  Conn.  157, 
Am.  St.  Rep.  181,  22  Atl.  1094.  to  con 
tute  no  defense  to  an  action  for  the  deati 
one  of  them,  resulting  from  a  fall  of 
wheel,  caused  by  the  breaking  of  defeel 
appliances  selected  by  another  of  them  al 
the  superintendent  had  left,  at  a  criti 
stage  of  the  work,  where  the  superintende 
of  the  work  was  apparently  voluntarily 
sumed  by  still  another  of  the  coservai 
all  of  whom  were  incompetent  to  do 
work,  except  under  the  direction  of  the  i 
ular  superintendent. 

But  it  was  held  in  Houston  ft  T.  C.  R. 
v.  Myers,  55  Tex.  110,  that  a  railroad  bra 
man  injured  by  reason  of  the  unskilled  m 
agement  of  a  locomotive  by  a  fireman 
trusted  therewith  by  the  engineer  could 
recover   from   the   railroad   company  wfa 
it  appeared  that  the  fireman  and  engin 
were  competent  to  perform   the  respect 
duties  for  which  they  were  selected  by 
company,  which,  having  discharged  its  di 
in  this  respect,  was  not  chargeable  with 
negligence  of  plaintiff's   fellow  servants. 
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&  C.  R.  Co.  T.  Steruea,  9  Heisk.  52,  24 
Rep.  296;  Salisbury  v.  Erie  R.  Co.  66  N. 
.  233,  55  L.RA.  678,  88  Am.  St.  Rep. 

50  Atl.  117;  James  v.  Muehlebach,  34 
App.  512;  Dimmitt  v.  Hannibal  &  St. 
.  Co.  40  Mo.  App.  660;  Simons  v.  Mo- 

29  Barb.  419 ;  Althorf  v.  Wolfe,  22  N. 
55;  Gleason  v.  Amsdell,  9  Daly,  393; 
n  V.  Power,  87  N.  Y.  535,  41  Am.  Rep. 

Cavanagh  v.  Dinsmore,  12  Hun,  465; 
>y  V.  Delaware  &  H.  Canal  Co.  121  N. 
I,  24  N.  E.  192. 

cCarty,  Ch.  J.,  delivered  the  opinion 
le  court: 

lintiiT  brought  this  action  to  recover 
tges  for  the  death  of  her  son  Edward 
s,  alleged  to  have  been  caused  through 
negligence  of  the  defendant  while  said 
s   was  at  work   for   defendant   in   his 

at  Mammoth,  Juab  county,  Utah.  The 
>laint  alleges,  in  part,  as  follows: 
t,  on  or  about  the  13th  day  of  October, 
,  while  said  Edward  Lewis  was  in  the 
oy  of  said  defendant  and,  in  pursuance 
3  directions,  engaged  at  work  in  a  shaft 
lid  mine,  about  2,160  feet  beneath  the 
ice,  said  defendant,  without  notice  or 
ling  to  said  Lewis,  and  without  fault 
lis  part,  wrongfully,  negligently,  and 
pssly  caused  and  suffered  a  bucket  to 
down  said  shaft  from  a  station  therein 
t  160  feet  above  where  said  Lewis  was 
ork,  and  to  then  and  there  strike  said 
s  with  great  force."  Then  follows  a 
■iption  of  the  injuriee  inflicted,  from 
h  injuries,  it  is  alleged,  Lewis  died  on 
bout  September  22,  1905,  at  Richfleld, 
1.     Defendant,   in   its  answer,  admitted 

Lewis  was  in  its  employ  and  at  work 
he  time  and  place  alleged  in  the  com- 
it:  but  denied  that  he  was  killed 
ugh  any  negligence  upon  its  part.     A 

was  had  which  resulted  in  a  verdict 
Ivor  of  plaintiff  for  the  sum  of  $5,000. 
n  the  judgment  entered  on  the  verdict, 
iefendant  prosecutes  this  appeal. 
;  the  time  of  the  accident  described  in 
romplaint,  Edward  Lewis,  the  deceased, 
at  work  in  the  bottom  of  the  shaft  in 
udant's  mine,  2,180  feet  below  the  sur- 
A  cage  was  operated  in  the  shaft  be- 
n  the  300  and  1,900-foot  level  by  ma- 
ery  located  in  the  300-foot  level.  It  was 
duty  of  one  Forcey  to  run  cars  off  and 

the  cage  at  the  300-foot  level,  and  some- 
8,  in  the  absence  of  the  employee  whose 
'  it  was  to  put  the  loaded  cars  on  the 

at  the  lower  levels,  Forcey  would  be 
ctcd  by  the  superintendent  or  shift  boss 
cage  the  cars,"  or  "ride  the  cage,"  as 
work  was  ■  sometimes  called.  On  the 
in  question  he  was  at  work  on  the  1,900- 

level,  putting  cars  on  the  cage  and 
LR.A.(N.S.) 


sending  them  up  to  the  SOQ-foot  level,  known 
as  the  "tunnel  level."  The  shaft  extended 
downward  from  the  1,900-foot  level  about 
160  feet,  but  the  cage  did  not  run  below 
the  1,000-foot  level.  An  iron  bucket,  at- 
tached to  a  cable  which  was  operated  by 
means  of  a  donkey  engine  situated  at  the 
1,900-foot  level,  was  used  in  the  shaft  below 
said  level.  Defendant  had  in  its  employ  one 
Jesse  Meyers,  who  was  a  competent  engi- 
neer, whose  duty  it  was  to  operate  this  don- 
key engine,  and,  by  means  thereof,  to  raise 
and  lower  the  bucket  up  and  down  the  shaft 
below  said  level.  This  he  would  do  upon 
bell  signals  from  the  men  at  work  in  the 
bottom  of  the  shaft.  The  engineer  had  no 
other  duties  aside  from  operating  the  en- 
gine; and  Forcey's  duties  on  the  day  in 
question  were,  as  stated,  to  "cage"  the  ore 
cars  at  the  1,900-foot  level.  This  was  the 
only  work  assigned  to  him  by  defendant, 
and  his  duties  did  not  require  him  to  oper- 
ate the  donkey  engine.  The  testimony  given 
by  Forcey  shows  that  he  was  not  an  engi- 
neer, and  that  he  did  not  understand  the 
method  of  operating  an  engine.  On  the  day 
in  question  Forcey  proposed  to  exchange 
work  with  the  engineer,  who  was  in  charge- 
of,  and  whose  duty  it  was  to  operate,  the 
donkey  engine  mentioned.  To  this  proposi-' 
tion  Meyers,  the  engineer,  assented,  and  at 
once  placed  Forcey  in  charge  of  the  engine. 
The  facta  in  relation  to  what  then  took 
place  are  fully  set  forth  by  Forcey  in  his- 
testimony,  wherein  he  says:  "I  started  to 
lower  the  bucket  down  the  shaft  below  the- 
1,900.  Lewis  [referring  to  the  deceased] 
was  working  down  the  shaft  that  is  below 
the  1.900  in  the  bottom.  ...  I  had  re- 
ceived no  signal  to  lower  the  bucket.  .  .  . 
After  I  started  to  do  it,  I  got  rattled  and 
let  it  go,  and  the  bucket  went  down  to  the 
bottom.  I  don't  know  whether  I  put  on  the 
brakes  or  not.  ...  It  has  been  a  long 
while,  and  I  kind  of  got  frightened,  and  I 
don't  remember  about  it.  The  bucket  went 
to  the  bottom.  When  I  started  to  run  the 
engine,  there  was  a  mark  there  to  stop  it 
by,  and  I  didn't  know  how  to  stop  it  I 
guess.  ...  I  didn't  do  anything.  I  was- 
too  scared  to  do  anything.  I  had  never 
lowered  a  bucket  before  that  time.  It  was 
the  first  time  I  ever  tried."  Counsel  for 
appellant,  defendant  below,  in  their  brief 
concede  that,  when  Forcey  undertook  "to 
run  said  engine,  he  lost  control  of  it,  ami 
the  bucket  fell  down  the  shaft  at  a  high 
rate  of  speed,  striking  the  said  Edward 
Lewis  and  injuring  him."  And  there  is 
abundant  evidence  in  the  record  to  support 
the  finding  of  the  jury  that  his  death  was 
the  result  of  the  injuries  received. 

The  court,  among  other  things,  instructed 
the    jury    as    follows:      "(12)   Under-  the 
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iacU  ot  this  case,  and  the  statutes  of  Utah 
(referring  to  $  1343,  Rev.  Stat.  1898],  nei- 
ther the  engineer  who  had  charge  of  the  en- 
gine, who  raised  and  lowered  the  bucket, 
nor  Forcey,  who  manipulated  the  engine  at 
the  time  of  tite  accident,  was  a  fellow  serv- 
ant of  the  deceased,  and,  if  the  deceased  was 
injured  by  the  negligence  of  either  the  engi- 
neer or  Forcey,  or  the  combined  negligence 
of  botli,  the  defendant  is  liable  therefor; 
and,  if  the  deceased  died  from  injuries  sus- 
tained by  reason  of  the  negligence  of  the 
engineer,  or  of  Forcey,  or  both  combined, 
and  he  himself  was  free  from  contributory 
negligence,  then  your  verdict  must  be  for 
the  plaintiff  in  such  sum  as  will  compensate 
her  for  such  damages  as  she  has  proven. 

"(13)  That  the  engineer  and  Forcey,  in 
Allowing  Forcey  to  manipulate  the  engine, 
acted  contrary  to  the  express  orders  of  the 
defendant  company,  does  not  relieve  the  de- 
fendant from  liability  for  the  results  of 
any  negligence,  if  any  is  shown  by  the  evi- 
dence, of  said  engineer  or  Forcey  while  For- 
cey was  so  manipulating  the  engine." 

Counsel  for  appellant  do  not  challenge 
the  correctness  of  the  first  part  of  the  fore- 
'j^ing  instructions,  wherein  the  court 
charged  that,  under  the  statutes  of  this 
state,  the  engineer  and  Forcey  were  not  fel- 
low servants  with  the  deceased;  but  they 
insist  that  the  giving  of  tlie  balance  of  the 
said  instructions  was  error.  It  is  contend- 
ed that,  when  Forcey  took  charge  of  and 
proceeded  to  operate  the  donkey  engine  re- 
ferred to,  he  acted  without  authority  and 
outside  of  the  scope  of  his  employment;  and 
that,  therefore.  api>ellant  cannot  be  held  lia- 
ble for  any  damage  resulting  from  the  neg- 
ligent manner  in  whicli  Ihe  engine  was  op- 
erated on  the  day  in  question.  It  may  be 
•conceded — in  fact,  we  think  the  record 
shows — that  Meyers  had  no  authority  to  va- 
cate his  post  as  engineer,  nor  to  permit 
some  other  person  to  operate  the  engine; 
and  that,  when  he  placed  Forcey  in  control 
•of  the  engine  on  the  day  in  question,  he  did 
so  in  violation  of  the  duties  imposed  upon 
him  by  his  contract  of  employment,  and 
that  Forcey  likewise  violated  the  instruc- 
tions of  his  employer,  and  did  that  which  he 
was  forbidden  to  do  when  he  assumed  con- 
trol of  the  engine  and  attempted  to  operate 
it;  but  it  does  not  follow  necessarily  that 
when  Meyers  and  Forcey  thus  violated  the 
instructions,  and  did  something  which  the 
rules  and  regulations  of  their  employment 
forbade,  they,  or  either  of  them,  acted  be- 
yond the  scope  of  their  employment.  The 
important  question  is  not  whether  they  act- 
ed in  accordance  with  the  instructions  given 
them  by  the  defendant,  but.  Were  they,  at 
the  time  of  the  commission  of  the  alleged 
negligent  arts,  performing  a  service  for  the  I 
1.5  L.R.A.(N.S.) 


defendant  in  furtherance  of  its  business  T 
If  they  were,  then,  under  all  of  the  authori- 
ties, the  defendant  is  responsible  for  their 
negligent  acts.  It  was  the  duty  of  the  en- 
gineer, Meyers,  to  operate  the  engine,  and 
to  raise  and  lower  with  care  the  buckets  in 
the  shaft;  and,  when  he  placed  an  incom- 
petent person  in  charge  of  the  engine,  he  vio- 
lated a  duty  in  the  line  of  his  employment, 
but  did  not  act  beyond  the  scope  of  his  em- 
ployment,— that  is,  he  was  authorized — in 
fact  it  was  his  duty — to  perform  the  serv- 
ice in  which  he  was  engaged,  and  in  the 
course  of  which  he  put  Forcey  in  control 
of  the  engine,  who,  it  is  conceded,  was  in- 
competent to  properly  operate  it.  Therefore 
his  negligence  in  this  regard  was  the  neg- 
ligence of  the  defendant.  "The  master  is 
responsible  for  the  negligent  acts  or  omis- 
sions of  his  servants  in  the  course  of  their 
employment,  though  unauthorized,  or  even 
forbidden,  by  him,  and  although  outside  of 
their  'line  of  duty,'  and  without  regard  to 
their  motives.  He  cannot  limit  his  respon- 
sibility for  any  servant  by  employing  him 
only  with  reference  to  a  single  branch  of 
the  business."  I  Shearro.  &  Redf.  Keg.  f 
140.  •  Tills  same  doctrine  is  well  illustrated 
in  the  case  of  Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Shields,  47  Ohio  St.  387,  8  L.R.A.  464.  21 
Ain.  St.  Rep.  840,  24  N.  E.  668,  where- 
in the  court'  says:  "A  servant  .  ,  . 
cannot  depart  from  the  duty  intrusted 
to  him  when  that  duty  regards  the 
rights  of  others  in  respect  to  the  em- 
ployment of  dangerous  instruments  by 
the  master  in  the  prosecution  of  his  busi- 
ness, without  making  the  master  liable  for 
the  consequences;  for  the  first  step  in  that 
direction  is  a  breach  of  the  duty  intrusted 
to  him  by  the  master,  and  his  negligence  in 
this  regard  becomes  at  once  the  negligence 
of  the  master;  otherwise  the  duty  required 
of  the  master  in  respect  to  the  custody  of 
such  instruments  employed  in  his  business 
may  be  shifted  from  the  master  to  the  serv- 
ant, which  cannot  be  done  so  as  to  exoner- 
ate the  master  from  the  consequences  of  a 
neglect  of  the  duty."  Likewise,  in  the  case 
of  Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85 
Miss.  426,  70  L.R.A.  627.  38  So.  210.  it  is 
said:  "If  the  master  intrusts  the  cu-stody 
of  dangerous  agencies  to  his  servants,  the 
proper  custody  as  well  as  the  use  of  them 
becomes  a  part  of  the  servant's  employment 
by  the  master,  and  his  negligence  in  any  re- 
gard is  imputed  to  the  master  in  an  action 
by  one  injured  thereby.  And,  where  the  in- 
jury results  from  the  negligence  of  the  serv- 
ant in  the  custody  of  the  instrument,  it  is 
immaterial,  so  far  as  the  liability  of  the 
master  is  concerned,  as  to  what  use  may  have 
been  made  of  it  by  the  servant.  [  Pittsburgh, 
C.  &  St.  L.  R.  Co.  V.  Shields,  supra.]     In  such 
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cagp3  the  duty  of  the  servant  is  to  care- 
fully guard  and  control  such  instrument; 
and  a  failure  in  this  respect  is  not  a  de- 
parture from  the  master's  service,  but  a 
■nejflijrent  discharge  of  that  service."  The 
followini^  authorities  illustrate  and  declare 
this  same  doctrine:  20  Am.  A  Eng.  Enc. 
Law,  p.  163:  Reynolds  v.  VVitte,  13  S.  C.  5, 
36  Am.  Rep.  678 ;  Philadelphia  &  R.  R.  Co. 
-V.  Derby,  14  How.  468,  14  L.  ed.  502;  Dug- 
gins  V.  Watson,  15  Ark.  118,  60  Am.  Dee. 
S60;  Lakin  v.  Oregon  P.  R.  Co.  15  Or.  220, 
15  Pac.  641;  Birmingham  Waterworks  Co. 
TT.  Hubbard,  85  Ala.  179,  7  Am.  St.  Rep. 
35,  4  So.  607 ;  Salisbury  v.  Erie  R.  Co.  66 
Tif.  J.  L.  233,  55  L.R.A.  578.  88  Am.  St. 
Hep.  480.  50  Atl.  117;  Texas  4  P.  R.  Co.  v. 
Scoville,  27  L.R.A.  179.  10  C.  C.  A.  479,  23 
U.  S.  App.  606,  62  Fed.  730;  Alsever  v. 
Minneapolis  4  St.  L.  R.  Co.  115  Iowa.  338, 
56  L.R.A.  748.  88  N.  W.  84k;  Dimmitt  v. 
Hannibal  4  St.  J.  R.  Co.  40  Mo.  App.  654; 
Althorf  V.  Wolfe,  22  N.  Y.  355;  Quinn  v. 
Power.  87  X.  Y.  5.35,  41  Am.  Rep.  392; 
■SVharton,  Neg.  S  160. 

We  find  no  error  in  the  record.    The  judg- 
Tnent  is  therefore  affirmed,  with  costs. 

Stranp  and  Frick,  JJ.,  concur. 


VIRGIXI.\  SUPREME  COURT  OF  AP- 
PEAIiS. 

INORFOLK  4  WESTERX  RAILWAY  COM- 
PANY, PlfT.  in  Err., 

T. 

N.  T.  BOXDl'RANT.  Admr.,  etc.,  of  C.  N. 
Bondurant,  Deceased. 

(107  Va.  515,  59  S.  E.  1091.) 

Master  —  position  obtained  by  fraud  — 
care. 

1.  A  minor  who,  by  misrepresenting  his 


age,    obtains    a    student    fireman'.^    permit 
from   a   railroad  company,  is  entitled  only 
to  the  degree  of  care  requisite  in  the  case 
of  trespassers,  or  at  most  of  bare  licensees, 
although  his  infancy  in  no  way  contributes 
to  his  injury. 
I  Appeal  —  assignment  of  error. 
j      2.  The  fact  that  it  is  not  specifically  stat- 
I  ed  in  a  petition  for  a  writ  of  error  that  a 
j  ruling  of  the  court  upon  this  point  or  that 
I  is   assigned   as   error   does   not   show   that 
there  is  no  proper  assignment  thereof,  where 
I  the   instructions  asked   for  by   the   parties 
I  are  covered  by  the  bill  of  exceptions,  and 
I  the   points  upon  which   reliance  is  had   to 
secure  a  reversal  are  clearly  stated  and  can 
;  leave   no   doubt   as    to    the    questions    pre- 
sented. 

'  (Xovember  21,   1907.) 

Ij^  RROR  to  the  Circuit  Court  for  Amherst 
J  County  to  review  a  judgment  in  piain- 
1  tiflF's  favor  in  an  action  brought  to  recover 
:  damages  for  the  alleged  negligent  killing  of 

plaintiff's  intestate.    Reversed. 
j      The  facts  are  stated  in  the  opinion. 
,      Mr.  F.  S.  KIrkpatrirk,  for  plaintiff  in 
error : 

An  executed  contract  between  a  minor 
and  another  person  for  necessaries,  such  as 
the  contract  in  the  case  at  bar,  is  never  held 
void,  though  it  may  be  voidable  at  the  in- 
stance of  the  minor  himself. 

Nashville  4  C.  R.  Co.  v.  Elliott,  1  Coldw. 
Oil,  78  Am.  Dec.  506;  Houston  4  G.  N.  R. 
Co.  V.  Miller,  51  Tex.  270 ;  Texas  4  P.  R.  Co. 
V.  Carlton,  60  Tex.  397;  Y'ouU  v.  Sioux 
City  4  P.  R.  Co.  66  Iowa,  346,  23  X.  W. 
736;  Norfolk  &  W.  R.  Co.  v.  Hawkes,  102 
Va.  456.  46  S.  E.  471. 
The  contract  was  valid. 
Baltimore  4  O.   S.  W.  R.  Co.  v.  Voigt, 


Case  Kote.  ^  Liability  of  matiter  for  in- 
jury to  minor  servant  who  necurea 
employment  by  misrepresenting  his 
age. 

A  search  has  disclosed  very  little  author- 
ity upon  this  point.  The  cases  cited  by 
counsel  and  the  court  present  more  general 
questions  as  to  the  contracts  and  torts  of, 
and  estoppel  in  pais  against,  infants. 

That  a  minor  under  the  age  of  fourteen, 
employed  in  violation  of  the  factory  act  for- 
bidding the  hiring  out  of  children  under 
fourteen  in  factories,  represented  that  he 
was  fourteen  years  of  age,  was  held,  in 
Kirkham  v.  Wheeler-Osgood  Co.  39  Wash. 
415,  81  Pac.  869,  not  to  preclude  him,  in 
an  action  for  injuries  received  while  so 
-employed,  from  alleging  negligence  on  the 
part  of  the  defendant  in  giving  him  em- 
ployment in  violation  of  such  act.  upon  the 
■ground  that  estoppel  in  pais  crowing  out  of 
•contracts  does  not  operate  against  an  infant. 

A  minor  who  secured  em[lovnieht  as  a 
15  L.R.A.(X.S.) 


railroad  switchman  and  brakeman  in  vio- 
lation of  a  rule  of  the  company  against  em- 
ploj-ing  minors  for  such  work,  by  falsely 
representing  in  his  application  that  he  was 
of  age,  was  held,  in  Lake  Shore  4  M.  S. 
R.  Co.  v.  Baldwin,  19  Ohio  C.  C.  338,  not 
thereby  to  become  a  trespasser,  or  otherwise 
forfeit  his  protection  as  an  employee,  when 
actually  engaged  in  the  master's  service,  but 
to  be  subjected  to  the  same  rules  of  negli- 
gence, and  entitled  to  the  same  protection, 
as  an  adult. 

An  instruction  that,  if  the  defendant  rail- 
road company  was  misled  by  deceased  as  to 
his  age,  and  was  induced  to  believe  that  he 
was  not  a  minor,  and  if  deceased's  age  led 
to  the  injury,  his  administrator  could  not 
recover  for  the  death  alleged  to  have  oc- 
curred in  consequence  of  the  unsafe  condi- 
tion of  a  car  in  one  of  defendant's  trains  up- 
on which  deceased  was  employed, — ^was  held 
in  McDermott  v.  Iowa  Falls  4  S.  C.  R.  Co. 
(Iowa)  47  N.  \V.  1037,  to  have  been  prop- 
erly given. 
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176  U.  S.  498,  44  L.  ed.  500,  20  Sup.  Ct.  Rep. 
385;  Norfolk  &  W.  R.  Co.  t.  Wood,  99  Va. 
156,  37  S.  E.  846. 

An  infant  of  years  of  discretion  will  be 
barred,  under  the  doctrine  of  estoppel  in 
pais,  by  intentional  fraudulent  conduct. 

Williamson  t.  Jones,  43  W.  Va.  662,  38 
L.R.A.  694,  64  Am.  St.  Rep.  891.  27  S.  E". 
410;  Fitzmaurice  ▼.  New  York,  N.  H.  &  H. 
R.  Co.  192  Mass.  159,  6  I>.R.A.(N.S.)  1146, 
116  Am.  St.  Rep.  236,  78  N.  E.  418;  Brown 
V.  Missouri,  K.  &  T.  R.  Co.  64  Mo.  536; 
Moore  v.  Ohio  River  R.  Co.  41  W.  Va.  160, 
23  S.  E.  539;  Condran  v.  Chicago,  M.  k  St. 
P.  R.  Co.  28  L.R.A.  749,  14  C.  C.  A.  506,  32 
U.  S.  App.  182,  67  Fed.  522;  Way  v.  Chi- 
cago. R.  I.  &  P.  R.  Co.  64  Iowa,  48,  52  Am. 
Rep.  431,  19  N.  W.  828;  Toledo,  W.  &  W. 
R.  Co.  T.  Brooks,  81  III.  246;  Chicago  &  A. 
R.  Co.  T.  Michie,  83  111.  427;  Virginia  Mid- 
land R.  Co.  V.  Roach,  83  Va.  376,  6  S.  E.  176. 

One  who  gains  passage  on  a  railway  train 
by  collusion  with  a  train  employee  cannot 
be  T^i^rded  as  a  passenger,  or  as  entitled  to 
the  rights  and  protection  of  a  passenger. 

Grahn  v.  International  &  G.  N.  R.  Co. 
(Tex.)  5  L.R.A.(N.S.)  1026,  93  S.  W.  104; 
McNamara  v.  Great  Northern  R.  Co.  61 
Minn.  296,  63  N.  W.  726;  Atchison,  T.  &  S. 
F.R.  Co.  V.Johnson,  3  Okla.  41,41  Pac.  641; 
Janny  v.  Great  Northern  R.  Co.  03  Minn. 
380,  65  N.  W.  450;  Texas  &  P.  R.  Co.  v. 
Black,  87  Tex.  160,  27  S.  W.  118;  Smith  v. 
Georgia  R.  &  Bkg.  Co.  113  Ga.  9.  38  S.  E. 
330;  Woolsey  v.  Chicago,  B.  &  Q.  R.  Co. 
39  Neb.  798,  25  L.R.A.  79,  58  N.  W.  444. 

Messrs.  Lee  &  Howard,  for  defendant 
in  error: 

A  student  fireman  without  pay  is  an  em- 
ployee of  the  company. 

Weisser  v.  Southern  P.  R.  Co.  148  Cal. 
426,  83  Pac.  439;  Millsaps  v.  Louisville,  N. 
O.  &  T.  R.  Co.  69  Miss.  423.  13  So.  096;  Illi- 
nois C.  R.  Co.  V.  Hunter,  70  Miss.  471,  12 
So.  482;  Barstow  v.  Old  Colony  R.  Co.  143 
Mass.  535.  10  N.  E.  255;  Hewett  v.  Wom- 
an's Hospital  Aid  Asso.  73  N.  H.  560,  7 
L.R.A.(N.S.)  490,  64  AU.  190;  Patterson, 
Railway  Acci.  Law,  1-4;  Norfolk  A  W.  R. 
Co.  V.  Denny,  106  Va.  383,  66  S.  E.  321. 

As  decedent's  age  played  no  part  in  his  in- 
jury or  the  cause  of  his  injury,  the  misrep- 
resentation is  irrelevant. 

Norfolk  &  W.  R.  Co.  v.  Perrow,  101  Va. 
345.  43  S.  E.  614 ;  Hewett  v.  Woman's  Hos- 
pital Aid  Asso.  supra;  McDermott  v.  Iowa 
Falls  &  S.  C.  R.  Co.  (Iowa)  47  N.  W.  1037; 
Youll  V.  Sioux  City  &  P.  R.  Co.  66  Iowa, 
340,  23  X.  W.  736;  Kirkham  v.  Wheeler- 
Osgood  Co.  39  Wash.  415.  81  Pac.  869;  Sims 
r.  Everhardt,  102  U.  S.  300,  26  L.  ed.  87. 

An  adult  cannot  execute  an  enforceable 
contract  to  give  to  an  employer  immunity  \ 
from  liabilitv  for  a  negligent  injury.  | 

15  L.R.A.(N.S.) 


Norfolk  &  W.  R.  Co.  v.  Tanner,  100  V»> 
379,  41  ."5    E.  721. 

Un  petition  for  rehearing. 

This  decision  is  a  reversal  of  the  policy 
heretofore  obtaining  in  Virginia  relative  to 
the  transactions  between  minors  and  adults. 

Mustard  v.  Wohlford,  15  Gratt.  329,  10 
Am.  Dec.  209;  Dellinger  v.  Foltr,  03  Va. 
729,  25  S.  E.  998;  McClanahan  v.  Roanok*- 
Iron  Co.  95  Va.  552.  28  S.  E.  955 ;  Bedinger 
V.  Wharton,  27  Gratt.  857;  Young  v.  West. 
Virginia,  C.  &  P.  R.  Co.  42  W.  Va.  112.  24 
S.  E.  615;  Conrad  v.  Lane,  26  Minn.  389, 
37  Am.  Rep.  412,  4  N.  W.  695. 

Keith,  P.,  delivered  the  opinion  of  the- 
court: 

C.  N.  Bondurant,  the  plaintiff's  intestate, 
was  killed  in  May,  1906,  by  a  rear-end  col- 
lision upon  the  Norfolk  &  Western  Railroad, 
under  circumstances  which,  it  is  conceded,, 
would,  as  against  a  passenger  or  an  em- 
ployee of  the  railroad  company,  have  con- 
stituted actionable  negligence. 

The  young  man  who  was  killed  desired  to- 
become  a  fireman  on  the  Norfolk  &  Western 
Railroad,  and,  to  learn  the  duties  of  that 
position,  filed  an  application  on  May  3,  1900, 
in  which,  in  reply  to  one  of  the  printed 
questions,  he  stated  that  he  was  born  on 
the  27th  day  of  April,  1884,  and  was,  there- 
fore, on  the  date  of  the  application  in  his 
twenty-second  year.  One  of  the  rules  of  the 
company  provides  that  "minors  must  not  be- 
employed  without  the  written  consent  of  par- 
ents or  guardians  on  prescribed  form,  which 
must  be  filed  with  personal  records,  and- 
must  not  under  any  circumstances  be  em- 
ployed in  the  train  service." 

'The  evidence  tends  to  show  that,  while 
young  Bondurant  may  not  have  known  of 
the  precise  terms  of  this  rule,  he  did  know, 
and  his  attention  was  specifically  directed' 
to  the  fact,  that  the  rules  of  the  company 
forbade  the  employment  of  infants. 

Upon  his  written  application,  a  permit 
was  granted  to  him,  which  is  set  forth  in< 
the  declaration  in  the  following  words : 

Permit  the  bearer,  C.  N.  Bondurant,  upon< 
presentation  of  this  order  duh*  signed  by 
him  and  witnessed,  to  ride  on  freight  pngine» 
of  the  company  for  the  purpose  of  learning- 
the  duties  of  a  fireman,  for  duty  as  a  fire- 
maji  in  the  service  of  the  company  here- 
after. 

It  is  understood  and  agreed  that  Mr.  C- 
N.  Bondurant  uses  this  permit  at  his  own- 
risk  and  expense,  without  compensation; 
that  he  assumes  all  hazard  and  risk  of  per- 
sonal injury  and  damages,  whether  arising- 
from  negligence  of  the  Norfolk  &  Westen* 
Railway  Company  or  it.«  employees,  or  oth- 
erwise;  and   that   the   Norfolk  t  Westenk 
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ilway  Company  shall  not  be  held  liable 
any  injury  so  sustained,  or  for  any  dam- 
s  resulting  therefrom. 
Phis  pemiit  is  not  good  on  passenger  en- 
es,  and  expires  June  3,  1906. 
L.  P.  Ligon, 
DiTision  Master  Mechanic. 

',  C.  N.  Bondurant,  the  applicant  above 
ntioned,  do  hereby  accept  and  agree  to  the 
ms  and  stipulations  of  the  above  permit, 
i  I  do  certify  that  I  am  more  than  twen- 
one  years  of  age. 

tVitnesg  my  signature  this  3d  day  of  May, 
)6.  C.  N.  Bondurant. 

iVitness:     C.  M.  Mays. 

[t  was  under  these  circumstances  that  C. 
Bondurant  was  upon  the  engine  at  the 
le  he  received  the  fatal  injury  for  which 

>  administrator  brings  this  suit. 

it  the  instance  of  the  defendant  in  error, 
ir  instructions  were  given  to  the  jury,  to 
ich  the  plaintiff  in  error  excepted;  and 
ir  instructions  were  asked  for  by  the 
lintiff  in  error,  to  the  refusal  of  which  on 

>  part  of  the  court  an  exception  was  also 
ted. 

rhe  controlling  question  is:  What  was 
!  duty  and  degree  of  care  owed  by  the 
Iway  company  to  defendant  in  error's  in- 
tate  under  the  circumstances  of  this  case? 
rhe  theory  upon  which  the  case  was  tried, 
!  verdict  rendered,  and  the  judgment  en- 
ed,  was  that  there  was  a  contractual  rela- 
n  between  the  deceased  and  the  railway 
npany,  by  which  he  became  aa  employee 

whom  the  defendant  owed  the  duty  of 
iinary  care ;  in  other  words,  that  the  rela- 
n  existing  between  Bondurant  and  the 
npany  was  that  of  master  and  servant, 
th  all  the  mutual  duties  and  responsi- 
ities  which  that  relation  implies.  The 
itention  on  behalf  of  the  plaintiff  in  error 
that  young  Bondurant  was  a  trespasser, 
whom  the  company  owed  no  duty,  except 
t  to  injure  him  wantonly,  recklessly,  or 
Ifully. 

i  student  flreman  may,  or  may  not,  be  an 
ployee.  Whether  he  is  or  not  in  a  par- 
ular  case  depends  upon  circumstances, 
[n  Weisser  v.  Southern  P.  R.  Co.  148  Cal. 
5,  83  Pac.  439,  cited  by  defendant  in  er- 
-,  it  was  held  that  a  student  brakeman 

freight  trains  of  defendant  at  his  own 
[uest  and  by  permission  of  defendant  for 

>  purpose  of  gaining  experience  to  render 
a  competent  to  act  as  a  regular  brakeman, 
i  who  was  entirely  subject  to  defendant's 
lers,  and  was  required  to  perform  such  or- 
lary  duties  of  brakeman  as  were  allotted 
him,  was  a  fellow  servant  of  the  other 
ikeman,  although  he  was  receiving  no 
;uniary  compensation. 

L.RA.(N.S.) 


So,  in  Barstow  v.  Old  Colany  R.  Co.  U3 
Mass.  535,  10  N.  E.  255,  it  was  held  that, 
if  a  person  undertakes  volunwrily  to  per- 
form service  for  a  corporation,  and  the  agent 
of  such  corporation  assents  to  his  perform- 
ing such  service,  he  stands  in  the  relation 
of  a  servant  of  the  corporation  while  so 
engaged,  which  is  the  proposition  in  this 
case  for  which  we  presume  it  was  cited  by 
the  defendant  in  error,  and  as  to  the  cor- 
rectness of  which  there  can  be  no  doubt. 

In  Hewett  v.  Woman's  Hospital  Aid  Asso. 
73  N.  H.  656,  7  L.R.A.(N.S.)  496,  64  Atl. 
190,  it  was  held  that'a  pupil  nurse,  employed 
in  a  hospital  maintained  by  a  charitable 
corporation,  under  a  contract  whereby  she 
is  to  receive  professional  training  and  be 
paid  a  small  remuneration,  is  a  servant  of 
the  corporation,  and  not  a  recipient  of  its 
bounty.  It  appears  in  that  case  that  the 
plaintiff  was  nineteen  years  of  age,  and  that 
the  hospital  authorities  put  her  in  charge 
of  a  case  of  diphtheria  without  disclosing  to 
her  the  nature  of  the  malady.  She  contract- 
ed the  disease,  and  brought  suit  for  the 
wrong  done  her.  The  question  discussed  in 
the  case  was  whether  or  not  a  charitable 
corporation  which  is  engaged  in  the  main- 
tenance of  a  hospital,  and  which  holds  its 
property  for  that  general  purpose,  is  liable 
for  injuries  resulting  from  a  negligent  fail- 
ure to  warn  its  servants  concerning  the  na- 
ture of  their  employment;  and  the  hospital 
was  held  to  be  liable. 

In  Millsaps  v.  Louisville,  N.  0.  A  T.  R. 
Co.  69  Miss.  423,  13  So.  696,  it  was  held 
that  one  who,  by  permission  of  a  railway 
company,  acts  as  fireman  of  its  locomotive, 
is  a  servant  of  the  company,  though  he  acts 
without  compensation  merely  to  learn  the 
business.  He  was  also  held  to  be  a  fellow 
servant  of  the  train  despatcher,  whose  neg- 
ligence caused  the  injury;  and  therefore  a 
recovery  was  denied. 

But"  in  none  of  these  cases  was  there  mis- 
representation as  to  age,  or  a  rule  prohib- 
iting the  employment  of  infants. 

In  the  case  of  Youll  v.  Sioux  City  &  P. 
R.  Co.  66  Iowa,  346,  23  N.  W.  736,  the  su- 
preme court  of  Iowa  held  that  the  mere  fact 
that  a  brakeman  injured  was  a  minor  will 
not  entitle  him  to  recover  for  such  injury 
if  he  was  physically  able  to  perform  the 
duties  he  was  employed  to  do;  and,  in  the 
absence  of  evidence  to  the  contrary,  it  will 
be  presumed  that  he  was  of  ordinary  intelli- 
gence. There  the  contention  seems  to  have 
been  that  the  infant  was  entitled  to  recover 
under  circumstances  which  would  have  pre- 
cluded a  recovery  had  he  been  an  adult ;  but 
the  court,  being  of  opinion,  in  the  absence 
of  evidence  to  the  contrary,  that  he  was  a 
person  of  ordinary  intelligence,  held  that 
the  railroad  company  was  not  negligent  in 
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employing  him  as  a  brakeman,  there  being 
no  evidence  to  show  that  he  was  inexperi- 
enced in  the  duties  of  that  position,  that  he 
was  to  be  treated  for  the  purposes  of  that 
case  as  an  adult,  and  that  he  could  not  re- 
cover. 

As  we  have  said,  in  all  these  cases  there 
is  an  ab«ience  of  two  circumstances  upon 
which  plaintiff  in  error  rests  its  case :  First, 
that  the  railroad  company  prohibited  the 
employment  of  an  infant  and,  second,  that 
the  deceased,  by  misrepresenting  his  age, 
obtained  permission  to  ride  upon  the  engine 
where  he  was  injured. 

Defendant  in  error  also  relies  on  Kirk- 
ham  V.  Wheeler-Osgood  Co.  39  Wash.  415, 
81  Pac.  860.  In  that  case  the  state  of  Wash- 
ington prohibited  by  law  the  employment 
of  infants  under  fourteen  years  of  age;  and 
the  infant  represented  himself  as  over  four- 
teen years  of  age,  when  in  point  of  fact  he 
was  only  twelve.  The  court  held  broadly 
that  infants  are-  not  liable  for  torts  con- 
nected with  or  growing  out  of  contracts, 
and  the  doctrine  of  estoppel  in  pais  does 
not  apply  to  them.  In  support  of  the  opin- 
ion Sims  V.  Everhardt,  102  U.  S.  300,  28  L. 
ed.  87.  is  cited,  where  the  court  said:  "The 
question  is  whether  acts  and  declarations  of 
an  infant  during  infancy  can  estop  him  from 
asserting  the  invalidity  of  his  deed  after  he 
has  attained  bis  majority.  In  regard  to  this 
there  can  be  no  doubt,  founded  either  upon 
reason  or  authority.  Without  spending  time 
to  look  at  the  reason,  the  authorities  are  all 
line  way.  An  estoppel  in  pais  is  not  appli- 
cable to  infaots.and  a  fraudulent  representa- 
tion of  capacity  cannot  be  an  equivalent  for 
actual  capacity." 

In  the  Kirkham  Case  the  railroad  com- 
pany had  violated  a  positive  law  by  employ- 
ing an  infant,  within  the  prohibited  age;  and 
it  differs  in  its  facts  from  the  case  before 
us. 

Cases  of  negligence  have  become  so  nu- 
merous that  it  is  impossible  to  discuss  all 
that  bear  upon  the  subject,  and  therefore  it 
becomes  necessary  to  select  those  which  are 
most  pertinent. 

In  the  case  of  Fitzmauriee  t.  New  York, 
N.  11.  &  H.  R.  Co.  192  Mass.  159.  6  L.R.A. 
(N.S.)  1140.  lie  Am.  St.  Rep.  230.  78  N.  E. 
418,  the  facts  were  as  follows:  The  plain- 
tiff, while  riding  upon  a  train  of  the  defend- 
ant, was  injured  by  a  collision,  and  no  ques- 
tion was  made  that  she  would  have  been  en- 
titled to  a  verdict  in  her  favor  if  she  had 
been  a  passenger.  She  was  a  minor,  and  was 
riding  upon  a  three-months  season  ticket 
which  was  good  only  for  students  under 
eighteen  years  of  age.  She  had  obtained  this 
ticket  by  presenting  to  the  defendant's  tick- 
et agent  a  certificate,  purporting  to  be  signed 
by  her  father,  that  she  was  under  eighteen 
15  L.K.A.(X.S.) 


years  of  age  and  was  a  pupil  in  the  Hol- 
lander Art  School,  Boston,  and  agreeing  that 
she  would  not  use  the  ticket  otherwise  than 
in  going  to  and  from  school,  and  also  pre- 
senting a  certificate,  purporting  to  be  signed 
by  "  J.  F.  Miner,  Principal,  Hollander  Art 
School,  Boylston  Street,  Boston.  Mass."  that 
she  was  a  pupil  in  his  school  and,  as  he- 
fully  believed,  intended  to  remain  so  for  the 
next  three  months.  She  was  at  this  time 
over  eighteen  years  of  age,  as  she  testified, 
lived  in  Marlboro,  and  was  employed  in  Hol- 
lander's dry  goods  store  in  Boston.  The 
regular  price  for  a  season  ticket  was  $32. 
The  reduced  rate  for  students  under  eighteen 
years  of  age,  at  which  the  plaintiff  procured 
it,  was  $16.  She  had  been  riding  upon  this 
ticket  nearly  every  day,  except  Sunday,  for 
over  a  month,  and  the  coupons  had  been  re- 
ceived by  the  conductor.  Upon  the  face  of 
the  ticket  were  the  words:  "Good  only  for 
a  person  under  eighteen  years  of  age."  The 
jury  having  found  the  amount  of  the  plain- 
tiff's damages,  if  she  was  entitled  to  recover, 
the  judge  ordered  a  verdict  for  the  defend- 
ant. Upon  this  state  of  facts,  the  supreme 
court  of  Massachusetts  held:  "The  defend- 
ant had  the  right  to  establish  a  reduced 
rate  for  students  under  a  fixed  age.  .  .  . 
Tlie  plaintiff  knew  that  she  did  not  come 
within  the  class  to  which  this  offer  of  a  re- 
duced rate  was  made,  and  obtained  her  tick- 
et by  presenting  certificates  of  facts  whidi 
she  knew  to  be  false.  She  thus  obtained 
by  false  representations  a  ticket  to  which, 
she  knew  that  she  was  not  entitled.  What- 
ever rights  she  had  to  be  regarded  as  a  pas- 
senger on  the  defendant's  train  she  had  ac- 
quired solely  by  the  fraud  which  she  had 
practised  upon  the  defendant.  She  had  no 
right  to  profit  by  her  fraud.  She  had  no- 
right  to  rely  upon  the  consent  of  the  rail- 
way company  to  her  entering  its  train  as  a. 
passenger,  when  she  had  obtained  that  con- 
sent merely  by  gross  misrepresentations. 
Accordingly,  she  was  not  lawfully  upon  the- 
defendant's  train.  She  was  in  no  better  po- 
sition than  that  of  a  mere  trespasser.  This 
principle  has  been  affirmed  in  other  juris- 
dictions. Thus,  it  has  been  held  that  a  per- 
son traveling  over  a  railroad  on  a  free  pas* 
or  a  mileage  ticket  which  had  been  issued 
to  another  by  name  and  was  not  transfera- 
ble was  barred  by  his  fraudulent  conduct 
from  recovering  for  a  personal  injury,  unless 
it  was  due  to  negligence  so  gross  as  to  show 
a  wilful  injury.  Toledo,  W.  &  W.  R.  Co.  v. 
Beggs,  85  HI.  80,  28  Am.  Rep.  613;  Way  v. 
Chicago.  R.  I.  &  P.  R.  Co.  64  Iowa,  48,  52 
Am.  Rep.  431,  19  N.  W.  828.  If  the  plain- 
tiff had  fraudulently  evaded  the  payment  of 
any  fare,  she  certainly  would  not  have  be- 
come a  passenger,  and  the  defendant's  ut- 
most duty  to  her  while  she  was  upon  its< 
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Lin  would  have  been  to  abstain  from  doing 
r  any  wilful  or  reckless  injury.  Condran 
Chicago,  M.  A  St.  P.  R.  Co.  28  h.H.A.  749, 

C.  C.  A.  506,  32  V.  S.  App.  182,  (17  Fed. 
2 :  Toledo,  \V.  &  \V.  R.  Co.  v.  Brooks.  81 
.  245:  Chicago,  B.  &  Q.  R.  Co.  v.  Mehl- 
ck.  131  III.  61.  19  Am.  St.  Rep.  17,  22  N. 

812.  But  such  a  case  cannot  be  dis- 
iguished  in  principle  from  the  case  at  bar, 

which  the  plaintiff  obtained  her  ticket  at 
reduced  price  by  successfully  practising  a 
»ud.  The  only  relation  which  existed  be- 
'een  the  plaintiff  and  defendant  was  in- 
iced  by  her  fraud;  and,  as  was  said  by 
e  court  in  Way  v.  Chicago,  R.  I.  A.  P.  R. 
>.  ubi  supra,  she  cannot  be  allowed  to  set 
I  that  relation  against  the  defendant  as  a 
sis  of  recovery.  See  also,  to  the  same  ef- 
!t.  Godfrey  v.  Ohio  *  M.  R.  Co.  116  Ind. 
>.  18  N.  E.  61 ;  McVeety  v.  St.  Paul,  M.  & 
.  R.  Co.  45  Minn.  268,  11  L.R.A.  174,  22 
1..   St.  Rep.   728,  47   N.   \V.  809;   M'Neill 

Durham  4  C.  R.  Co.    132  N.  C.  510,  67 

R.A.  227,  95  Am.  St.  Rep.  641,  44  S.  E. 

Nor  is  the  plaintiff  helped  by  the  fact 

at  the  defendant's  conductors  had  accept- 

the  coupons  of  her  ticket.  This  simply 
owed  tliat  she  had  succeeded  in  carrying 
r  scheme  to  completion.  There  had  been 
fiimilar  acceptance  by  the  conductor  in 
ay  V.  Chicago,  R.  I.  &  P.  R.  Co.  and  To- 
Jo,  \V.  &  \V.  R.  Co.  V.  Beggs,  ubi  supra. 

the  defendant's  conductors  did  not  know 
e  real  facts,  their  acceptance  of'  her  cou- 
ins  could  have  no  effect.  If  they  knew  the 
cts,  and  acquiesced  in  the  plaintiff's 
rongful  purpose,  this  conduct  could  give 
r  no  additional  rights.  McVeety  v.  St. 
lul,  M.  &.  M.  R.  Co.  and  Condran  v.  Chica- 
,  M.  A  St.  P.  R.  Co.  ubi  supra." 
This  case  is  annotated  in  6  L.R.A.  (N.S.) 
46.  and  a  number  of  cases  not  cited  in  the 
linion  are  mentioned  in  the  note;  and  it 
?nis  to  us  to  be  not  only  good  law,  but 
od  morals,  as  well.  It  so  completely  cov- 
9  the  case  under  consideration,  and  is  so 
?11  supported  by  the  reasoning  of  the  court 
id  the  authorities  cited,  that  we  are  cou- 
nt to  rest  upon  it. 

Defendant  in  error  relies,  also,  upon  the 
gunient  that  there  was  no  relation  between 
e  misrepresentation  of  Bondurant  as  to 
s  age  and  the  accident  by  which  he  was  in- 
red.  It  is  true  that  his  being  an  infant 
.no  way  contributed  to  the  accident.  It  is 
ually  true  that  in  Fitzmaurice  v.  New 
)rk,  N.  H.  A  H.  R.  Co.  supra,  the  fact 
at  plaintiff  was  over  eighteen  years  of  age 

no  wise  contributed  to  the  accident. 
)ubtlc3S  the  accident  would  have  taken 
ace,  whether  Bondurant  had  been  upon  the 
gine  or  not;  but,  if  he  had  not  been  upon 
e  engine,  he  would  not  have  been  injured 

the  collision.  The  controlling  question  in 
i.->  case,  however,  is:     In  what  relation  did 

L.R.A.  (X.S.) 


the  intestate  of  the  defendant  in  error  stand 
to  the  railroad  company  at  the  time  of  the 
injury,  and  what  duty  did  the  railroad  com- 
pany owe  to  him?  It  is  as  true  of  him  as 
it  was  of  Miss  Fitzmaurice  that  the  only  re- 
lation which  existed  between  him  and  the- 
railroad  company  was  induced  by  fraud. 
But  for  his  fraud  and  misrepresentation,  hp 
could  never  have  been  upon  the  engine.  He 
was  therefore  a  trespasser,  or  at  most  a 
bare  licensee,  to  whom  the  railroad  company 
stood  in  no  contractual  relation  and  owed 
no  other  duty  than  not  to  injure  him  reck- 
lessly, wantonly,  or  wilfully. 

The  law  is  settled  that  it  is  one  of  the 
primary  i^onassignable  duties  of  a  corpora- 
tion with  a  large  number  of  employees  per- 
forming difficult  and  dangerous  duties,  ta 
prescribe  and  promulgate  rules  for  their  gov- 
ernment. In  the  performance  of  its  duty 
the  Norfolk  A  Western  Railway  Company 
adopted  a  rule  prohibiting  the  employment 
of  infants  under  twenty-one  years  of  age 
without  the  consent  of  parents  or  guardian- 
It  is  a  reasonable  and  salutary  rule,  from 
whatever  point  of  view  it  may  be  considered. 
It  shields  and  safeguards  the  infant  from 
the  consequences  of  his  inexperiencs  and  te- 
merity, and  it  promotes  the  safety  of  the 
public  by  .securing  mature  and  efficient  em- 
ployees for  the  discharge  of  the  dangerous 
and  difficult  duties  pertaining  to  a  common 
carrier  of  passengers  and  freight.  It  would 
be  a  hard  measure  of  justice  to  hold  a  com- 
pany responsible,  on  the  one  hand,  for  fail- 
ure to  prescribe  rules,  and,  on  the  other,  to 
refuse  to  protect  it  from  the  consequences 
of  the  violation  of  reasonable  and  proper 
rules  adopted  and  promulgated  in  the  dis- 
charge of  the  duty  imposed  by  law. 

There  i«  neither  averment  nor  proof  that 
the  injury  was  inflicted  recklessly,  wantonly, 
or  wilfully.  We  are  therefore  of  opinion 
that  it  was  error  to  give  the  instructions 
asked  for  by  defendant  in  error,  and  to  re- 
fuse to  give  those  asked  for  by  plaintiff  in 
error.  The  point  is  made  by  defendant  in 
error  that  thrie  is  no  proper  assignment  of 
errors  in  the  petition  in  this  case.  As  we 
have  seen,  instructions  were  asked  for  on  the 
part  of  the  plaintiff  and  defendant,  all  of 
which  are  covered  by  plaintiff  in  error's  bills 
of  exceptions,  and,  while  it  is  not  specifie- 
ally  stated  rn  the  petition  that  the  ruling 
of  the  court  upon  this  point  or  upon  that  is 
assigned  as  error,  the  points  upon  which  re- 
liance is  had  to  secure  a  reversal  are  clearly 
stated  and  can  leave  no  doubt  as  to  the  ques- 
tions presented  for  our  consideration. 

I'pon  the  whole  case,  we  are  of  opinion 
that  the  judgment  of  the  Circuit  Court 
should  be  reversed,  and  a  new  trial  awarded. 

Petition  for  rehearing  denied. 
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Dec., 


^TEST   VIRGINIA    SUPREME    COURT 
OF    APPEALS. 

STATE   OP  WEST  VIRGINIA 

V. 

HEZEKIAH  HOOD,  Plflf.  in  Err. 
(_  w.  Va.  — ,  59  S.  E.  971.) 

Dying  declaration  —  belief  In  God. 

1.  It  is  no  ground  for  excluding  a  dying 
declaration  that  it  does  not  appear  that 
the  declarant  believed  in  God,  and  rewards 
and  punishment  after  death. 

Same  —  Inadmissible  matter  —  objec- 
tions. 

2.  A  written  dying  declaration  contains 
matter  that  is  admissible,  and  other  matter 
not  admissible,  because  hearsay.  There  is 
a  general  objection  to  the  admission  of  the 
paper  and  one  item  thereof,  but  no  specific 
objection  to  matter  of  hearsay.  It  was  the 
duty  of  the  objector  to  specify  the  objec- 
tionable matter;  and  there  is  no  error  in 
overruling  the  objection  to  the  admission  of 
the  paper  for  such  hearsay. 
Instructions  —  witdrawal. 

3.  An  erroneous  instruction  may  be  with- 
drawn from  the  jury  with  a  direction  from 
the  court  that  it  is  withdrawn,  and  is  to  be 
disregarded  by  the  jury. 

Homicide  —  retreat  —  good  faith. 

4.  In  case  of  affray,  where  retreat  is  nec- 
essary before  taking  the  adversary's  life  in 
self-defense,  that  retreat  must  be  in  good 
faith,  not  as  a  cover  to  execute  a  fixed  de- 
sign to  kill. 

(December  10,   1907.) 

E1R0R  to  the  Circuit  Court  for  Ritchie 
County  to  review  a  judgment  convict- 
ing defendant  of  involuntary  manslaughter. 
Affinned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Freer  &  Robinson  and  John 
G.  St.  Clair,  for  plaintiff  in  error: 

Christian  theological  belief  is  material  to 
the  admissibility  of  a  dying  statement. 

2  Wigmore,  Ev.  {  1443,  p.  1810. 

One  in  a  lawful  position,  attacked,  with- 
out fault  upon  his  part,  by  another,  may  re- 
pel force  by  force,  and  is  not  compelled  to 
retreat.  ' 

State  y.  Sherman,  16  R.  I.  631,  18  Atl. 
1040;  Runyan  t.  SUte,  57  Ind.  80,  26  Am. 
Rep.  52;  Creek  t.  State,  24  Ind.  151;  Hicks 

Headnotes  by  Bbarnox,  J. 


V.  State,  61  Ind.  407 ;  Wall  v.  State,  51  Ind. 
453;  Wharton,  Crim.  Law,  (  1019. 

Messrs.  C.  W.  May,  Attorney  General, 
and  S.  M.  Hoff  for  defendant  in  error: 

Brannon,  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  from  a  judgment 
of  the  circuit  court  of  Ritchie  county,  sen- 
tending  Hezekiah  Hood  to  the  penitentiary 
for  four  years  upon  a  verdict  finding  him 
guilty  of  involuntary  manslaughter,  upon 
an  indictment  against  Hezekiah  Hood  and 
Henry  Hood,  for  the  murder  of  John  Barnes. 

It  is  claimed  that  the  court  erred  in  al- 
lowing the  dying  declaration  of  Barnes,  re- 
duced to  writing,  to  go  before  the  jury.  One 
objection  to  the  dying  declaration  is  that  it 
does  not  appear  that  Barnes  believed  in  a 
God,  and  rewards  and  punishment  after 
death.  By  the  common  law  of  England, 
want  of  such  belief  makes  a  witness  incom- 
petent, on  the  principle  that  one  who  does 
not  have  such  religious  faith  will  not  con- 
sider himself  bound  by  an  oath.  This  was 
so  strongly  embedded  in  the  common  law 
that  it  was  said  in  a  very  well-considered 
opinion  in  Atwood  v.  Welton,  7  Conn.  74, 
that  there  is  no  adjudged  case,  and  hardly 
a  dictum,  in  the  English  books  to  the  con- 
trary. We  may  say  so  virtually  in  Ameri- 
ca, save  where  statute  or  Constitution 
changes  the  rule.  2  Elliott,  Ev.  (773;  I 
Greenl.  Ev.  §  369;  2  Wigmore,  Ev.  <  1443; 
30  Am.  St,  Eng.  Enc.  Law,  2d  ed.  p.  936;  92 
Am.  Dec.  note  473.  In  Perry  v.  Com.  de- 
cided by  the  General  Code  of  Virginia  in 
1846  (3  Oratt.  632),  such  seems  to  be  the 
tacit  admission,  as  a  rule  of  the  common 
law;  but  the  court,  by  reason  of  the  Virginia 
Bill  of  Rights  and  the  Virginia  act  of  re- 
ligious freedom,  held  that  this  ground  for 
the  exclusion  of  a  witness  had  been  abro- 
gated. It  stated  the  broad  proposition  that 
"no  person  is  incapacitated  from  being  a  wit- 
ness on  account  of  his  religious  belief."  That 
case  quotes  this  language  of  those  acts  as 
abrogating  the  common-law  rule:  "No  per- 
son shall  be  enforced  or  otherwise  restrained, 
molested,  or  burdened  in  his  body  or  goods, 
or  otherwise  suffer,  on  account  of  his  re- 
ligious opinions  and  belief;  but  all  men 
shall  be  free  to  profess,  and  by  argument 
maintain,  their  opinions  in  matters  of  re- 
ligion; and  the  same  shall  in  nowise  affect, 
diminish,  or  enlarge  their  civil  capacities. 
That  religion,  or  the  duty  which  we  owe  to 


Note.  ^  The  question  involved  in  the  case 
reported,  as  to  the  effect  of  disbelief  in  God 
upon  the  admissibility  of  dying  declarations, 
is  fully  discussed  in  an  exhaustive  note  to 
Worthington  v.  State,  56  L.R.A.  353,  on 
Dying  declarations  as  evidence,  under  the 
subhead  "Belief  in  after  accountability,"  at 
15  L.R.A.(N.S.)  . 


page  419.  In  addition  thereto,  attention 
may  be  called  to  the  subsequently  decided 
case  of  Kirby  v.  State  (Ala.)  44  So.  38,  in 
which  it  was  held  that  the  fact  that  the  de- 
ceased used  profane  language  before  and 
after  making  a  declaration  does  not  render 
it  inadmissible  a§  a  dying  declaration. 
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our  Creator,  and  the  manner  of  dischar<;ing 
it,  can  be  directed  only  by  reason  and  con- 
viction, and  not  by  force  and  violence."  The 
West  Virginia  Bill  of  Rights  must  have 
the  same  effect  from  the  following  language : 
"So  religious  or  political  test  oath  shall  be 
required  as  a  prerequisite  or  qualification 
ta  vote,  serve  as  a  juror,  sue,  plead,  appeal, 
or  pursue  any  profession  or  employment." 
"No  man  shall  be  compelled  to  frequent  or 
support  any  religious  worship,  place,  or  min- 
istry whatsoever;  nor  shall  any  man  be  en- 
forced, restrained,  molested,  or  burthened, 
in  his  body  or  goods,  or  otherwise  suffer, 
on  account  of  his  religious  opinions  or  be- 
lief; but  all  men  shall  be  free  to  profess, 
and  by  argument  to  maintain,  their  opinions 
in  matters  of  religion;  and  the  same  shall, 
in  nowise,  affect,  diminish,  or  enlarge  their 
«ivil  capacities;  and  the  legislature  shall 
not  prescribe  any  religious  test  whatever,  or 
confer  any  particular  privileges  or  advan- 
tages on  any  sect  or  denomination."  These 
wide  provisions  plainly  speak  religious  free- 
'dom,  and  forbid  the  disfranchisement  of  a 
person  from  giving  evidence  in  the  public 
courts  in  the  administration  of  justice.  The 
courts  are  a  part  of  the  government;  they 
perform  function^  in  such  administration; 
and  they  call  witnesses  in  doing  so  as  indis- 
pensable to  their  procedure ;  and  it  is  to  the 
interest  of  the  state  that  persons  shall  not 
be  excluded  for  such  a  cause.  The  right  is 
valuable  to  the  citizen, — a  great  right  to 
bear  testimony  for  his  protection,  and  the 
protection  of  his  state  or  neighbor.  The 
right  is  a  civic  right  of  laudable  and  worthy 
distinction,  and  of  high  value;  its  denial,  a 
brand  of  inferiority  and  disgrace.  In  Perry's 
Case  we  find  the  question:  "The  Constitu- 
tion declares  that  all  men  shall  be  free  to 
profess,  and  by  argument  to  maintain,  their 
religious  opinions.  Is  the  man  who  is  stig- 
matized by  the  law  as  unworthy  of  belief; 
one  who,  in  the  language  of  Lord  Coke,  is 
in  the  condition  of  those  who  have  lost  li- 
beram  legem,  because  of  his  opinions, — as 
free  to  avow  and  defend  those  opinions  as 
one  who  can  fearlessly  enter  a  court  of  jus- 
tice, and  offer  his  testimony  to  protect  the 
property,  the  reputation,  or  the  life  of  his 
neighbor?  .  .  .  The  proscribed  man  may 
suffer  in  his  property,  or  in  the  persons  of 
the  memljers  of  his  family.  His  goods  may 
be  stolen,  his  dwelling  broken  into  by  the 
midnight  robber,  or  burned  by  the  incendi- 
ary; his  child  may  be  beaten,  or  his  wife 
murdered  before  his  face,  and  the  offender 
escape  because  of  the  incapacity  of  the  in- 
jured man  to  give  evidence  against  him. 
This  very  incapacity  may  have  caused  the 
4slamity.  And  can  he  be  told  that  he  lives 
under  a  government  of  equal  laws?  That 
b<>  has  suffered  nothing  on  account  of  his 
15  L.R.A.(X.S.)  29 


opinions?"  Church  and  state  are  separate 
in  America.  The  old  rule  prevailed  when  the 
government  adopted  and  cruelly  enforced  one 
religion — indeed  one  church — as  the  only 
true  one;  but,  where  the  state  has  no  re- 
ligion, and  religious  freedom  dominates,  such 
a  rule  cannot  and  ought  not  live.  It  is  too 
late  in  these  days  of  liberalism  to  assert 
it.  It  is  entirely  against  the  spirit  and  let- 
ter of  American  constitutional  law.  But, 
as  Greenleaf  on  Evidence,  g  370,  says:  "De- 
fect of  religious  belief  is  never  presumed; 
but,  to  the  contrary,  there  is  a  presump- 
tion that  everyone  reared  in  a  Christian 
land  has  such  belief."  Nothing  is  shown  as 
to  the  belief  of  Barnes.  So  says  Underbill, 
Crim.  Ev.  p.  129. 

There  can  be  no  question  that  this  dying 
declaration  was  admissible ;  but  it  is  argued 
here  that  it  contained  hearsay.  In  his  dec- 
laration, Barnes  stated  that  he  started  to 
the  place  where  he  was  shot  by  Hood;  and 
said:  "On  crossing  the  hollow  just  beyond 
where  I  had  started,  I  met  Reymond  Hanes 
and  Archie  Hanes,  and  they  said  that  the 
Hoods — that  Hezzie  Hood — swore  that  if  I 
[meaning  John  F.  Barnes]  came  up  there  to 
clean  out  them  holes  that  he  would  kill  me." 
It  may  be  conceded  that  this  was  inadmissi- 
ble, because  hearsay.  A  dying  declaration 
must  be  such  as  would  be  admissible  if  the 
party  were  living  and  giving  evidence.  State 
V.  Burnett,  47  W.  Va.  731,  ,35  S.  E.  083;  4 
Elliott,  Ev.  {  3033.  Therefore,  hearsay  can- 
not be  rendered  admissible  by  being  in- 
cluded in  a  dying  declaration.  4  Enc.  Ev. 
i  092.  But  the  defendant  made  a  general 
objection  to  the  introduction  of  the  written 
dying  declaration,  and  he  did  not  put  his 
finger  upon  that  clause.  He  did  specify  one 
clause,  but  not  that  matter.  This  will  not 
do.  Long  V.  Ferine,  41  W.  Va.  314.  23  S.  E. 
611;  Warren  v.  Warren,  93  Va.  73,  24  S. 
E.  913.  Except  as  to  another  clause,  his  ob- 
jection was  general.  Some  of  the  dying 
declaration  was  plainly  admissible.  Where 
a  deposition  contains  some  matter  admissi- 
ble, '  and  other  matter  not  admissible,  the 
party  objecting  must  specify  the  particular 
portion  to  which  he  objects.  Richardson  v. 
Donehoo,  16  W.  Va.  685.  If  a  record  is  of- 
fered in  evidence,  a  part  of  which  is  object- 
ed to  the  objector  must  specify  the  part 
objected  to.  or  his  objection  is  properly  over- 
ruled. Parsons  v.  Harper.  16  <}ratt.  64; 
Trogdon  v.  Com.  31  Graft.  862.  When  a  par- 
ty moves  the  court  to  exclude  evidence,  he 
must  specify  the  particular  evidence.  Where 
.some  of  it  is  proper,  the  motion  may  be  prop- 
erly overruled  on  account  of  the  generality 
of  the  motion.  Friend  v.  Wilkinson,  9 
.Graft.  31.  "Where  evidence  is  offered,  a  por- 
tion of  which  is  admissible  and  a  portion 
not,  and  the  objection  is  general,  the  objec- 
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tion  must  be  overruled."  Washington  South- 
ern R.  Co.  V.  Lacey,  94  Va.  463,  20  S.  E. 
834.  Since  writing  to  this  point  I  meet 
with  the  case  of  Stansbury  v.  Stansbury,  20 
W.  Va.  23.  In  that  case  a  will  was  given  in 
evidence  over  a  general  objection.  The  court 
held  that,  "where  a  paper  is  offered  in  evi- 
dence to  the  jury,  and  a  general  objection 
is  made  to  its  being  read,  and  the  objection 
is  overruled,  this  court  will  not  hold  such 
ruling  to  be  error,  if  such  paper  could  be 
properly  read  as  evidence  for  any  purpose." 

The  case  in  hand  involves  a  large  number 
of  instructions.  The  court  gave  one,  and  it 
was  before  the  jury  while  two  counsel,  one 
on  each  side,  argued  the  case;  and  before 
two  other  counsel,  one  on  each  side,  made 
their  arguments  to  the  jury,  the  court  with- 
drew that  instruction,  and  charged  the  jury 
to  disregard  it  entirely  as  if  it  never  had 
been  given.  We  must  take  it  that  jurymen 
are  intelligent  men,  and  can  understand  the 
directions  of  the  judge,  and  have  capacity 
not  to  be  influenced  by  an  instruction  after- 
wards eliminated  from  the  case.  If  this  is 
not  so,  why  any  instructions  T  Judge  Holt, 
in  Osborne  v.  Francis,  38  W.  Va.  319,  45 
Am.  St.  Rep.  859,  18  S.  E.  691,  cited  au- 
thority for  the  statement  that  a  court  may 
cure  errors  in  instructions  by  withdrawing, 
explaining,  or  correcting  them.  So  do 
■Hughes  on  Instructions,  and  Shackelford  v. 
State'  (Tex.  Crim.  App.)  53  S.  W.  884. 
This  power,  or  I  should  say  duty,  of  with- 
drawal of  a  bad  instruction,  is  recognized  in 
McKelvey  v.  Chesapeake  &  0.  R.  Co.  35  W. 
Va.  500,  14  S.  E.  261.  2  Thompson  on 
Trials,  §  2326,  sustains  this  power  in  a 
court.  If  it  did  not  exist,  it  would  be  a  mis- 
fortune. The  rule  contended  for  by  counsel 
would  frustrate  tedious,  costly  trials,  and 
obstruct  the  administration  of  justice.  Sub- 
stance must  not  always  yield  to  technicality. 

Complaint  is  made  of  refusal  of  defend- 
ant's instruction  6  bearing  on  self-defense. 
It  leaves  out,  in  connection  with  re,treat,  the 
element  of  good  faith,  and,  in  saying  that 
the  defendant  may  kill  when  he  has  reason- 
able ground  to  believe  that  there  is  design 
to  destroy  his  life  or  commit  a  felony,  it 
omits  the  words  "and  does  believe."  The 
"good  faith"  feature  was  important  in  the 
case,  because  evidence  showed  that,  when 
Hood  backed  some  steps  from  Barnes,  he  told 
his  son  to  get  his  gun,  and  told  his  son  to 
shoot  Hood,  and  he  was  shot  just  then, 
tending  to  show  that  such  retreat  as  there 
was,  was  not  in  good  faith.  State  v.  Zeig- 
ler,  40  VV.  Va.  594,  21  S.  E.  763.  Other  in- 
structions given  practically  cover  this  in- 
struction so  far  as  the  case  demanded. 

Complaint  is  made  of  the  refusal  of  in- 
struction No.  8.  saying  that,  "if  they  are 
satisfied  from  the  evidence  that,  when  Heze- 
15  L.RJV.(N.S.) 


kiah  Hood  retreated  from  the  post  hole, 
Barnes,  armed  with  a  revolver,  fired  th»- 
same  off  one  or  more  times,  thereby  assault- 
ing the  defendant;  and  that  the  defendant, 
had  cause  to  believe,  and  did  believe,  that, 
great  bodily  harm  was  about  to  be  inflictedl 
upon  him;  and  that,  under  such  belief  and 
fear,  he  fired  the  shot  with  intent  to  pro- 
tect himself," — then  he  was  not  guilty.  It 
is  said  that  this  court  approved  that  instruc- 
tion in  State  v.  Hobbs,  37  W.  Va.  812,  17  S. 
E.  380.  I  suppose  instruction  No.  4  is  re- 
ferred to.  Perhaps  that  instruction  was. 
right  in  that  case;  but  the  instruction  un- 
der consideration  differs  from  that  in  the- 
Hobbs  Case  because  it  assumes  that  Hood 
retreated,  which  is  not  an  element  of  the- 
instruction  in  the  Hobbs  Case.  And  it 
leaves  out  the  words  "retreated  in  goo<t 
faith,"  and  it  assumes  that,  by  firing  the- 
pistol,  Barnes  assaulted  Hood.  Other  in- 
structions cover  self-defense. 

Complaint  is  made  of  the  giving  of  an  in- 
struction for  the  state,  defining  reasonable- 
doubt,  and  containing  the  clause,  "The  oath- 
of  a  juror  imposes  upon  him  no  obligation  to- 
doubt  where  no  doubt  would  exist  if  no' 
oath  had  been  administered."  It  is  sai^ 
that  this  is  plain  error,  as  telling  the  jury 
that  the  oath  imposed  no  obligation.  It  i» 
instruction  4  in  State  v.  Bickle,  53  W.  Va. 
599;  45  S.  E.  917,  and  was  held  no  error  in> 
that  case.  We  do  not  think  this  is  error. 
We  find  this  test  in  many  of  the  cases.  It 
is  put  in  note  on  page  491  of  12  Cyc.  Law 
&  Proc.  An  oath  does  not  compel  a  juror 
to  doubt,  when  he  would  not  doubt  on  the- 
same  evidence  as  an  honest  man,  acting  iiv 
a  grave  matter.  The  great  Chief  Justice- 
Gibson,  a  polar  star  in  judicial  decisions, 
said  that  a  juror  is  "not  at  liberty  to  dis- 
believe as  a  juror  while  he  believed  as  a 
man."  Com.  v.  Harman,  4  Pa.  270.  Of 
course,  he  meant  on  the  evidence,  not  outside- 
the  evidence.  Also,  I  find  that  in  State  v. 
Kellison,  56  W.  Va.  «90,  47  S.  E.  166,  it  wa» 
held  that  the  giving  of  such  instruction  iS' 
no  error.  The  jury  in  this  case  were  told 
over  and  over  again  that  the  state  must 
prove  Hood  guilty  beyond  a  reasonable- 
doubt.  I  will  add  for  myself  that,  as  the- 
verdict  found  Hood  not  guilty  of  murder  in^ 
either  degree,  but  guilty  of  involuntary  man- 
slaughter, and  as  there  was  no  question  that- 
Hood  shot  and  killed  Barnes,  and  so  stated 
himself  as  a  witness,  I  do  not  see  how  the- 
matter  of  reasonable  doubt  is  involved  ia> 
the  case. 

There  are  other  instructions  in  the  case,, 
but  they  involve  no  principles  of  law  not  set- 
tled by  numerous  decisions  in  Virginia  anct 
West  Virginia  binding  us,  so  that  a  discus- 
sion of  these  instructions  would  only  be  » 
rehash  of  law  fixed  and  settled  by  them.    It 
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case  were  to  go  back  for  another  trial, 
vould  be  proper  to  say  which  instruc- 
is  were  good  and  which  were  bad;  but,  as 

case  does  not  go  back,  why  write  pages 

pages  to  restate  settled  law!  We  have 
ifully  examined  the  instructions  and  do 

find  any  error  therein, 
bunsel  discuss  the  evidence  in  this  case, 

ask  the  court  to  pass  on  it,  and  deter- 
e  whether  the  accused  was  guilty  of  man- 
ighter  or  excusable  on  self-defense.  As 
re  was  no  question  as  to  Hood  shooting 
nes,  the  question  of  self-defense  was  one 
uliarly  for  the  jury.  Witness  after  wit- 
3  proves  that,  and  the  circumstances  of 

shooting.  The  deceased  made  his  state- 
it  as  to  the  facts,  the  prisoner  gave  evi- 
ce  as  to  the  facts.  Other  witnesses  gave 
lence  as  to  the  facts  of  the  homicide. 
!  evidence  is  of  much  volume.  The  pris- 
r  moved  to  strike  out  the  state's  evidence 
being  insufficient.  By  no  means  could 
t  motion  prevail.  It  was  a  case  peculiar- 
proper  to  go  before  the  jury.  Of  course, 
t  motion  could  not  prevail  in  the  circuit 
rt  nor  in  this  court.  In  this  court  it  in- 
res  only  the  question  whether  Hood  was 
itied  to  the  excuse  of  self-defense.  That 
1  peculiarly  a  jury  question.  The  trial 
I  fair,  and  the  verdict  supported  by  the 
lence.  The  proper  function  of  this  court, 
ept  in  rare  cases,  is  not  to  discuss  facts, 
lay  down  law  principles  for  public 
dance.  It  is  not  a  jury  to  weigh  and 
»nce  evidence, 
'udgment  aflSrmed. 


FliORIBA  SUPREME  COURT. 

CKSONVILLE   ELECTRIC   COMPANY, 
Plff.  in  Err., 
v. 
ILLACE  G.   BOWDEN.   Admr.,   etc.,  of 
Reuben  Bowden,  Deceased. 

(—  Fla.  — ,  45  So.  755.) 

nth  —  action     by     administrator  ^ 

Ights  and  duties. 

.  The  statute  making  a  corporation  lia- 

for  the  death  of  a  person,  caused  by  the 
ingful  act,  negligence,  carelessness,  or  de- 
It  of  the  corporation  or  its  agent;  and 
ividing  that,  if  there  be  no  widow  or 
iband,  or  minor  child,  or  dependents, 
en  the  action  may  be  maintained  by  the 
cutor  or  administrator,  as  the  case  may 

of  the  person  so  killed;  and  in  every 
h  action  the  jury  shall  give  such  dam- 
s  as  the  party  or  parties  entitled  to  sue 
y  have  sustained  by  reason  of  the  death 
the  party  killed," — should  be  given  some 
wt  consistent  with  its  legal  meaning  and 

Teadnotes  hv  WHITFIELD,  J. 
L.R-A.(N.SO 


the  purposes  designed  to  be  accomplished  by 
its  enactment,  to  wit:  Compensation  for 
the  death  of  the  person  killed.  When  an  ad- 
ministrator brings  an  action  under  the  stat- 
ute, his  rights  and  duties,  when  not  ex- 
pressed in  the  statute,  are  to  be  determined 
by  the  law  regulating  the  rights  and  duties 
of  an  administrator. 
Same  —  damages  —  earnings. 

2.  When  an  administrator  has  a  right  of 
action  under  the  statute  imposing  a  liability 
for  the  wrongful  death  of  a  person,  he  may 
recover  the  value,  at  the  decedent's  death, 
of  the  prospective  earnings  and  savings 
that,  from  the  evidence,  could  reasonably 
have  been  expected  but  for  the  death  of  the 
decedent. 

Same  —  elements. 

3.  In  the  nature  of  things,  an  exact  and 
uniform  rule  for  measuring  the  value  of  the 
life  of  a  deceased  person  to  designated  bene- 
ficiaries or  to  his  estate  is  not  practicable, 
if  possible.  The  elements  which  enter  into 
the  value  of  a  life  to  the  estate  of  a  deceased 
person  are  so  various  and  contingent  that 
they  must  be  left,  under  proper  instructions 
from  the  court,  to  the  determination  of  the 
jury,  based  on  proper  testimony  applicable 
to  the  particular  case.  The  jury  have  no 
arbitrary  discretion;  but,  among  other  prop- 
er elements,  they  may  consider  evidence  as 
to  the  age,  probable  duration  of  life,  habits 
of  industry,  means,  business,  earnings, 
health,  and  skill  of  the  deceased,  and  his 
reasonable  future  expectations. 

(Taylor  and  Hooker,  JJ.,  dissent.) 
(January  13,  1908.) 


Caae  Note.  —  Recovery  by  administra- 
tor, in  action  for  benefit  of  estate,  of 
probable  accumulations  of  deceased 
as  damages  for  death. 

But  few  cases  can  be  found  which  fall 
within  the  scope  of  this  note,  as  the  stat- 
utes permitting  recoveries  for  wrongful 
death  quite  uniformly  provide  that  the  re- 
covery shall  be  for  the  benefit  of  a  desig- 
nated class  of  persons, — such  as  widow, 
children,  or  next  of  kin, — to  the  exclusion  of 
the  general  estate  of  the  decedent. 

The  measure  of  damages  in  an  action  by 
an  administrator  for  the  negligent  killing 
of  his  intestate,  under  Fla.  Rev.  Stat.  §§ 
2342,  2343,  which  authorizes  'the  recovery 
of  "such  damages  as  the  party  or  parties  en- 
titled to  sue  may  have  sustained  by  reason 
of  the  death  of  the  party  killed,"  the  dam- 
ages so  recovered  becoming  a  general  asset 
of  the  estate  applicable  to  the  payment  of 
debts  and  administrator's  expenses,  is  the 
present  cash  value  of  the  estimated  reason- 
able net  earnings  and  accumulations  of  the 
deceased  for  the  period  of  his  natural  ex- 
pectancy of  life.  Florida  C.  &.  P.  R.  Co.  v. 
Sullivan,  01  L.R.A.  410,  67  C.  C.  A.  167, 
120  Fed.  799;  Callison  v.  Brake,  63  C.  C. 
A.  3.')4,  129  Fed.  196. 

Tlip  ability  of  one  killed  by  wrongful  act 
to  render  useful  services  and  acquire  prop- 
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ERROR  to  the  Circuit  Court   for  Duval , 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  alleged  negligent  killing  of 
I>laintiff'g  intestate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  E.  Hartrldgc,  for  plaintiff  in 
error: 

The  only  damages  recoverable  are  those 
actually'  sustained  by  the  person  entitled  to 
sue.     The   beneficiaries   would  have  derived  ' 
money    from    the    deceased    only    upon   his 
death :  but  before  he  died  they,  in  the  usual 
course  of  things,  being  older  than  he  was, ' 
according  to  the  tables  of  mortality  would  j 
also  be  dead.     Consequently  they  sustained  | 
no  damages  because  of  his  death. 

8  Am.  &  Eng.  Enc.  Law,  p.  929 ;  North 
Chicago   Street  R.   Co.   v.   Brodie,    156   111.  ] 
317,  40  N.  E.  942;  Falkenau  v.  Rowland.  70  '. 
111.  App.  20;  Pepper  v.  Southern  P.  Co.  105 
Cal.   389,  38   Pac.  974 ;   Chicago  v.   Baker, ! 
195  111.  54,  62  X.  E.  892;  Chicago  &  A.  R.  ' 
Co.  v.  Shannon,  43  III.  338 ;  Chicago  &  N.  W. 
R.  Co.  V.   Swett,  45   111.   205.  92  Am.   Dec.  [ 
206;  Walker  v.  Lake  Shore  &  M.  S.  R.  Co.  ] 
ill   Mich.   518.  69   N.   W.   1114;   Nelson   v.  I 
l*ke  Shore  &  M.  S.  R.  Co.  104  Mich.  682,  62  ' 


N.  W.  993;  Van  Brunt  v.  Cincinnati,  J.  ft 
M.  R.  Co.  78  Mich.  530,  44  N.  W.  321 ;  Chi- 
cago &  N.  W.  R.  Co.  v.  Bayfield,  37  Mich. 
214;  Chicago  Bridge  &  Iron  Co.  v.  La  Man- 
tia,  112  111.  App.  43;  Predmore  v.  Consum- 
ers' Light  4  P.  Co.  99  App.  Div.  551,  91 
N.  Y.  Supp.  118;  North  Chicago  Street  R. 
Co.  V.  Brodie,  156  111.  317,  40  N.  E.  942. 
Affirming  57  111.  App.  .564;  Anderson  t. 
Chicago,  B.  &  Q.  R.  Co.  35  Neb.  95,  52  N. 
W.  840;  Cherokee  A  P.  Coal  &  Min.  Co.  v. 
Limb,  47  Kan.  469,  28  Pac.  181;  Fordyce 
V.  McCants.  61  Ark.  509,  4  L.R.A.  296,  14 
Am.  St.  Rep.  69.  1 1  S.  W.  694 ;  Hennesey  v. 
Bavarian  Brewing  Co.  63  Mo.  App.  Ill; 
Wheeler  v.  McDonald,  77  Mo.  App.  213. 

A  collateral  relation  can  recover  only  for 
such  pecuniary  loss  as  the  evidence  shows 
has  been  sustained  by  such  relative  by  rea- 
son of  the  death  of  the  deceased. 

Augusta  R.  Co.  v.  Glover,  92  Ga.  132.  18 
S.  E.  406;  Lehigh  Iron  Co.  v.  Rupp,  100  Pa. 
95;  Pennsylvania  R.  Co.  v.  Keller.  67  Pa. 
300;  Chicago  v.  Keefe,  114  III.  229,  55  Am. 
Rep.  860,  2  N.  E.  207:  Denver,  S.  P.  4  P. 
R.  Co.  V.  Wilson,  12  Colo.  20,  20  Pac.  340; 
International  4  G.  N.  R.  Co.  v.  De  Baj- 
ligethy,  9  Tex.  Civ.  App.  108.  28  S.  W.  829; 


erty,  together  with  his  capacity  to  labor 
and  to  save,  is  to  be  considered  by  the 
jury  in  awarding  damages  for  death  under 
the  Oregon  statute  providing  "that,  when 
the  death  of  a  person  is  caused  by  the 
■wrongful  act  or  omission  of  another."  the 
personal  representatives  of  the  deceased  may 
maintain  an  action  therefor,  "and  the  dam- 
ages therein  shall  not  exceed  $5,000;  and 
the  amount  recovered,  if  any,  shall  be  ad- 
ministered as  other  personal  propert.v.  of 
deceased."  Holmes  v.  Oregon  4  C.  R.  Co. 
«  Sawv.  275.  5  Fed.  532;  Carlson  v.  Oregon 
Short  "Line  4  C.  N.  R.  Co.  21  Or.  450.  28 
Pac.  497;  Skottowe  v.  Oregon  Short  Line  4 
V.  N.  R.  Co.  22  Or.  430,  16  L.R.A.  593,  30 
Pac.  322. 

It  was  «aid  in  Carlson  v.  Oregon  Short' 
Line  4  I".  X.  R.  Co.  supra,  that  "the  ad- 
ministrator .  .  .  sues  in  his  representa- 
tive capacity  to  recover  the  loss,  if  any, 
sustained  by  the  estate,  and  not  as  trustee 
for  certain  named  parties,  as  in  Lord  Camp- 
bell's act  and  similar  statutes.  In  the  lat- 
ter case  the  right  of  action  is  not  given  to 
the  personal  representative  for  the  benefit 
of  the  estate,  but  for  the  benefit  of  certain 
persons  named  therein,  and  the  personal 
representative  is  a  mere  nominal  party,  wlio 
sues  for  their  benefit.  ...  In  such  case 
the  damages  suffered  bj'  the  estate  can  have 
nothing  to  do  with  the  amount  of  the  re- 
covery, but  it  is  limited  to  the  pecuniary 
loss  sustained  by  those  persons  named  in  the 
statute,  and  who  .  .  .  are  left  in  a  worse 
pecuniary  position  by  reason  of  the  death. 
.  .  .  Not  so  under  .  .  .  [the  Oregon] 
statute,  where  the  object  is  to  recover  the 
loss  sustained  by  the  estate,  and  not  to 
15  L.R.A.(X.S.) 


recover  the  pecuniary  loss  sustained  by  any 
particular  individual  or  individuals.  By 
force  .  .  .  [thereof],  the  personal  rep- 
resentative, in  the  prosecution  of  the  ac- 
tion and  the  distribution  of  the  proceeds, 
represents  collectively  all  who  are  inter- 
ested in  the  continuance  of  the  life,  whether 
as  creditors,  heirs,  or  distributees.  The 
heirs  or  distributees  have  no  interest  in  the 
recoverj-  by  right  of  action  for  a  pecuniary 
injury  sustained  by  them,  but  only  by  vir- 
tue of  kinship;  and,  if  the  expenses  of  ad- 
ministration and  debts  of  the  deceased  equal 
or  exceed  the  assets  of  the  estate,  which 
include  the  damages  recovered,  the  next  of 
kin  get  no  benefit  from  the  right  of  action. 
The  difference  in  the  two  classes  of  cases  is 
between  the  damage  done  to  the  estate  and 
the  damage  done  to  the  designated  persons. 
That  to  the  estate  is  measured  as  nearly 
as  can  be  by  the  value  of  the  life  lost,  and 
that  to  the  beneficiaries  by  the  value  of  the 
life  lost  to  them.  Under  .  .  .  [the  Or- 
egon] statute,  the  measure  of  damages  be- 
ing the  value  of  the  life  lost  to  the  estate, 
not  exceeding  .$5,000,  which  is  represented 
by  the  probable  accumulated  net  savings  of 
the  deceased,  it  necessarily  follows  that, 
had  he  not  been  wrongfully  killed,  he  prob- 
ably would  have  left  to  his  estate  the 
amount  of  such  savings  for  distribution  as 
by  law  provided." 

As  to  damages  recoverable  by  collateral 
kindred  for  negligent  killing  of  their  rela- 
tive, see  note  to  Rhoads  v.  Chicago  4  A.  R. 
Co.  11  L.R.A.(N..S.)  62.r 

As  to  the  general  measure  of  damages  for 
deatli  caused  by  negligence,  see  note  to  Mor- 
gan V.  Southern  P.  R.  Co.  17  L.R.A.  71. 
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Louis,  A.  &  T.  R.  Co.  v.  Johnston.  78 
;.  536.  16  S.  W.  104;  Sykes  v.  North 
item  R.  Co.  23  Week.  Rep.  473;  Paul- 
r  V.  Erie  R.  Co.  34  N.  J.  L.  151;  Hunn 
Vlichigan  C.  R.  Co.  78  Mich.  513,  7  L.R. 
500.  44  N.  W.  502:  Grand  Trunk  R.  Co. 
Ives,  144  U.  S.  408.  36  L.  ed.  485,  12 
).  Ct.  Rep.  679;  Winnt  v.  International 
;.  N.  R.  Co.  74  Tex.  32,  5  L.R.A.  172,  11 
W.  907 ;  East  Tennessee,  V.  &  G.  R.  Co. 
Lilly.  90  Tenn.  563,  18  S.  \V.  243;  Van 
int  V.  Cincinnati,  J.  &  M.  R.  Co.  supra, 
'he  only  damages  recoverable  in  the  ab- 
ce  of  affirmative  proof  of  pecuniary  in- 
y  are  nominal. 

1  Am.  A,  Eng.  Enc.  Law,  p.  929;  North 
insylvania  R.  Co.  v.  Kirk.  90  Pa.  15: 
stern  U.  Teleg.  Co.  v.  McGill,  21  L.R.A. 
1,  6  C.  C.  A.  521,  12  U.  S.  App.  651,  57 
1.  700:  JefTersonville  R.  Co.  v.  Swayne, 
Ind.  477;  Perry  v.  St.  Joseph  4  W.  R. 

29  Kan.  420;  Drake  v.  Gilmore,  52  N. 
389 :  .St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Need- 
n,  3  C.  C.  A.  129.  10  U.  S.  App.  339.  52 
1.  371 ;  Watson,  Damages  for  Personal 
uries,  p.  13. 

ilessrs.  Kay,  Doggett,  &  Smith  also  for 
intiff  in  error, 
itessrs.  Bryan  &  Bryan  for  defendant  in 


Aliltfleld,    J.,   delivered   the   opinion   of 

court: 
Vallace  G.  Bowden,  as  administrator  of 
estate  of  Reuben  Bowden,  deceased, 
ught  an  action  against  the  Jacksonville 
ctric  Company  in  the  circuit  court  of 
val  county  to  recover  damages  for  the 
■ged  wrongful  killing  of  plaintiff's  in- 
tate  by  the  negligent  operation  of  the 
endant's  electric  street  cars.  The  decla- 
ion  contained  five  counts,  alleging  dif- 
Bnt  phases  of  negligence;  each  count  al- 
Ing  that  the  deceased  left  surviving  him 
ther  widow,  nor  minor  child,  nor  anyone 
endent  on  him  for  a  support. 
The  defendant  pleaded  the  general  issue. 
1  that  the  death  of  the  plaintiff's  intes- 
t  was  caused  solely  by  his  own  negli- 
ce. 
L  demurrer  to  the  evidence  interposed  by 

defendant  was  overruled.  The  jury  re- 
ned  a  verdict  for  $1,000.  for  which  judg- 
it  was  entered:  and  from  this  judgment 

defendant  seeks  relief  here  by  writ  of 
jr. 

\.t  the  trial  the  court  gave  the  following 
rge,  which  was  duly  excepted  to  by  the 
>ndant  electric  company  and  is  assigned 
error:  "If  you  find  for  the  plaintilT  it 
p-our  duty,  in  assessing  the  damages,  to 
'.rd  plaintilT  such  sum  as  you  find  from 

evidence  the  deceased.  Reuben  Bowden, 
lid  have  accumulated  during  his  natural 
L.R.A.(N.S.) 


life,  taking  into  account  his  age,  habits, 
health,  mental  and  physical  capacity  and 
ability,  his  probable  life  expectancy.  hi» 
probable  net  earnings,  after  he  would  have 
reached  the  age  of  twenty-one  years ;  the 
sum  total  of  all  these  elements  to  be  re- 
duced to  a  money  value  and  its  present 
worth  be  given  as  damages." 

Counsel  for  the  plaintiff  in  error  state  in 
their  brief  that  the  question  presented  on 
this  writ  of  error  is:  "What  is  the  meas- 
ure of  damages  under  the  statutes  of  this 
state  in  a  suit  by  an  administrator  to  re- 
cover damages  for  the  death  of  his  intes- 
tate?" And,  in  arguing  that  the  charge 
above  quoted  is  erroneous,  it  is  asserted 
in  the  brief  that,  "if  the  charge  states  cor- 
rectly the  measure  of  damages  in  a  suit  of 
this  character,  this  judgment  should  be 
affirmed." 

It  is  contended  that  the  charge  is  errone- 
ous because,  under  the  peculiar  provisions 
of  the  statute  of  this  state,  the  recovery  by 
an  administrator  for  the  death  of  his  dece- 
dent by  the  wrongful  act  of  another  should 
be  limited  to  the  debts  of  the  decedent  at 
the  time  of  his  death,  funeral  expenses,  rfnd 
costs  of  taking  out  letters  of  administra- 
tion by  the  administrator. 

The  right  of  the  administrator  of  the  de- 
ceased minor  to  maintain  this  action  lia!t 
been  adjudicated  in  Bowden  v.  .Jacksonville 
Electric  Co.  51  Fla.  152,  41  So.  400;  and 
such  adjudication  is  the  law  of  this  case  on 
that  point.  Ix>ui8ville  i  N.  R.  Co.  v.  Jones, 
50  Fla.  225.  39  So.  485;  Hoodless  v.  Jerni- 
gan,  51  Fla.  211,  41  So.  194. 

The  matters  to  be  determined  on  this  writ 
of  error  are  the  nature,  beneficiaries,  and 
value  of  the  right  given  by  the  statute  to  an 
administrator  to  recover  damages  sustained 
by  such  administrator  in  his  representative 
capacity  by  reason  of  the  death  of  his  de- 
cedent by  the  wrongful  act  or  default  of  the 
defendant  corporation. 

The  common  law  afforded  no  right  of  ac- 
tion to  anyone  for  damages  resulting  from 
the  death  of  a  person  by  the  wrongful  act 
or  default  of  another,  and  statutes  giving 
such  rights  should  not  be  extended  beyond 
the  meaning  of  the  terms  used.  Yet  such 
statutes  are  remedial  in  their  nature,  and 
they  should,  when  sufficient  for  the  purpose, 
be  so  construed  as  to  afford  the  remedy 
clearly  designed.  See  12  Cyc.  Law  &  Proc. 
p.  12,  and  authorities  cited:  Gottlieb  v. 
North  Jersey  Street  R.  Co.  72  N.  J.  L.  480, 
63  Atl.  339;  Perham  v.  Portland  General 
Electric  Co.  33  Or.  451,  40  L.R.A.  799,  72 
Am.  St.  Rep.  730,  53  Pac.  14:  Ijimphear  r. 
Buckingham,  33  Conn.  237 ;  Kearney  Elec- 
tric Co.  V.  Laughlin,  45  Neb.  390.  03  N.  W. 
941;  Hayes  v.  Williams,  17  Colo.  465,  30 
Pac.  332;  Stewart  v.  Baltimore  &  0.  R.  Co. 
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168  U.  S.  445,  448,  42  L.  ed.  537,  538,  18 
Sup.  Ct.  Rep.  105;  Merkle  v.  Bennington 
Twp.  58  Mich.  166,  56  Am.  Rep.  666,  24  N. 
W.  776;  Bolinger  v.  St.  Paul  *  D.  R.  Co. 
36  Minn.  418,  1  Am.  St.  Rep.  680,  31  N.  W. 
866;  Haggerty  v.  Central  R.  Co.  31  N.  J.  L. 
349;  Soule  v.  New  York  &  N.  H.  R.  Co.  24 
Conn.  576. 

Every  law  should  be  construed  with  ref- 
erence to  its  subject-matter  and  the  purpose 
designed  to  be  accomplished  by  it,  and  with 
reference  to  other  laws  in  pari  materia, 
though  they  contain  no  reference  either  to 
the  other.  Morrison  v.  McKinnon,  12  Fla. 
562;  Bryan  v.  Dennis,  4  Fla.  446,  text  453; 
State  ex  rel.  Board  of  Public  Instruction 
V.  Volusia  County,  28  Fla.  793,  10  So.  14; 
Ferrari  v.  Board  of  Health,  24  Fla.  390,  5 
So.  1;  Spencer  v.  McBride,  14  Fla.  403. 

The  statute  provides  that  whenever  the 
death  of  any  person  in  this  state  shall  be 
caused  by  the  wrongful  act,  negligence,  care- 
lessness, or  default  of  another  person,  or  a 
corporation,  or  its  agent,  and  the  act,  neg- 
ligence, carelessness,  or  default  is  such  as 
would,  if  death  had  riot  ensued,  have  enti- 
tled the  party  injured  to  maintain  an  ac- 
tion for  damages  in  respect  thereof,  then  the 
person  or  corporation  that  would  hare  been 
liable  in  damages,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages, 
though  the  act  be  a  felony.  Every  such  ac- 
tion shall  be  brought  in  the  name  of  the 
widow  or  husband,  and,  if  there  be  no  widow 
or  husband,  then  in  the  name  of  the  minor 
child  or  children  of  the  deceased,  and,  if 
there  be  neither  widow  or  husband,  nor  mi- 
nor children,  then  in  the  name  of  any  per- 
son or  persons  dependent  on  the  person 
killed  for  a  support;  and  where  there  are 
none  of  these  classes  "then  the  action  may 
be  maintained  by  the  executor  or  adminis- 
trator, as  the  case  may  be,  of  the  person 
80  killed;  and  in  every  such  action  the 
jury  shall  give  such  damages  as  the  party 
or  parties  entitled  to  sue  may  have  sus- 
tained by  reason  of  the  death  of  the  party 
killed."  SS  2342,  2343,  Rev.  Stat.  1892;  gg 
3145,  3146,  Gen.  Stat.  1906. 

Where  a  person  is  killed  by  the  wrongful 
act  or  default  of  an  agent  of  a  corporation 
while  acting  as  such  agent,  and  the  person 
killed  could  have  maintained  an  action 
against  the  corporation  for  damages  result- 
ing from  such  wrongful  act  or  default,  if 
death  had  not  ensued,  the  statute  imposes 
upon  the  corporation  a  liability  for  the 
death.  If  the  person  so  killed  leaves  no 
widow,  or  husband,  or  minor  children,  or  de- 
pendent, the  administrator  of  such  person 
may,  under  the  statute,  maintain  an  action 
for  such  damages  as  the  administrator  as 
such  may  have  sustained  by  reason  of  the 
death  of  the  decedent. 
16  L.RA..(N.S.) 


The  widow  or  husband,  or  minor  children, 
jr  dependents,  as  mentioned  by  the  statute, 
do  not  represent  the  decedent,  or  the  estate 
of  the  decedent,  as  to  rights  of  action  of 
this  character;  and  the  right  of  action  given 
to  the  widow  or  husband,  minor  children, 
or  dependents  is  not  a  survival  of  the  dece- 
dent's right  of  action  to  recover  for  the 
personal  injury,  nor  is  it  an  asset  of  the 
decedent's  estate;  but  it  is  a  primary  in- 
dividual asset  or  right  of  action  and  of  re- 
covery, belonging  to  the  party  to  whom  it  is 
given,  to  recover  for  individual  uses  the 
damages  such  party  may  have  sustained  b; 
reason  of  the  death  of  the  decedent. 

The  evident  purpose  of  the  statute  is  to 
make  the  right  of  recovery  it  gives  in  the 
name  of  and  for  the  benefit  of  the  widow  or 
husband,  minor  children,  and  dependents  no 
part  of  the  assets  of  the  decedent's  estate. 
Unless  otherwise  expressly  provided,  as  is 
done  in  the  statutes  of  many  of  the  states 
where  the  beneficiaries  for  whom  the  ad- 
ministrator is  authorized  to  bring  the  ac- 
tion are  specifically  named,  the  adminis- 
trator as  such  can  recover  only  for  the  bene- 
fit of  the  decedent's  estate. 

The  administrator,  as  the  legal  represent- 
ative of  the  estate,  sustains  no  damage  by 
reason  of  the  death  of  the  decedent,  except 
as  the  estate  he  represents  sustains  such 
damages.  The  provision  of  the  statute  that, 
if  there  be  no  widow  or  husband,  minor 
child,  or  dependent,  the  administrator  may 
maintain  an  action  and  recover  such  dam- 
ages as  the  party  bringing  the  action  may 
have  sustained  by  the  death  of  the  party 
killed,  should  be  given  some  effect  consist- 
ent with  its  legal  meaning.  It  should  be 
construed  and  applied  with  reference  to  the 
purpose  designed  to  be  accomplished,  and 
with  reference  to  the  rights  and  duties  of 
an  administrator  of  a  decedent's  estate  un- 
der the  law.  The  object  of  the  statute  is 
compensation  for  the  death  of  a  person  by 
the  wrongful  act  or  default  of  another. 
The  rights  and  duties  of  an  administrator 
under  the  law  are  to  reduce  to  his  posses- 
sion all  of  the  personal-property  assets  of 
his  decedent's  estate,  including  the  value 
of  all  rights  of  action  he  may  have  as  the 
representative  of  the  decedent  or  the  estate. 
The  statute  fixes  the  liability  of  the  party 
whose  wrongful  act  or  negligence  caused 
the  death;  but  it  does  not  specifically  des- 
ignate the  beneficiaries  of  the  right  of  ac- 
tion given  to  the  administrator,  as  is  done 
in  the  statutes  of  many  of  the  states.  The 
right  of  action  is  given  to  the  administrator, 
as  the  legal  representative  of  the  decedent's 
estate,  for  the  benefit  of  the  estate.  If  a 
special  beneficiary  of  the  right  of  action 
were  named  in  the  statute,  the  adminis- 
trator would  recover  and  apply  as  directed 
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rein.  No  such  beneficiary  is  designated. 
1,   as  the  right  was  clearly  not  given  to 

administrator  personally,  it  becomes  his 
it  and  duty  to  reduce  the  value  of  the 
it  of  action  to  possession  as  an  asset  of 

decedent's  estate.  The  disposition  of 
h  assets  by  the  administrator  is  regulat- 
by  law,  and  the  person  or  corporation 
inst  whom  the  right  of  recovery  exists 
lot  concerned  in  such  disposition, 
(^hile  an  administrator  of  a  decedent's 
ite  owes  a  duty  to  the  creditors  of  the 
it€,  he  is  not  the  representative  of  the 
liters,  any  more  than  he  is  the  repre- 
tative  of  all  other  claimants  against  the 
ite.  It  may  become  the  duty  of  an  ad- 
listrator  to  resist  the  asserted  demands 
;hose  claiming  to  be  creditors.  The  fact 
t  the  statute  does  not  give  the  geneial 
■s  at  law  a  right  of  action,  and  does  not 
ce  them  beneficiaries  of  the  right  of  ac- 
I  given  to  others,  does  not  exclude  the 
eral  heirs  at  law  from  any  right  they 
7  have  in  the  decedent's  estate;  but  it 
t^  indicates  a  purpose  not  to  make  their 
its  in  the  recovery  authorized  by  the 
;ute  independent  of  the  decedent's  estate. 

to  make  such  rights  as  they  may  have 
er  the  estate  subject  to  any  superior 
its  others  may  have  in  the  decedent's 
ite.  The  general  heirs  at  law  of  a  dece- 
t  properly  receive  their  rights  in  the 
wnal-property  assets  of  the  decedent's 
ite  through  the  administrator  of  the  es- 

f  tlie  right  of  action  given  to  the  ad- 
listrator  is  an  asset  of  his  decedent's  es- 
!,  it  is  the  right  and  duty  of  the  admin- 
ator  to  reduce  its  value  to  possession, 
refore  the  value  of  the  right  of  action 

0  be  determined. 

Hien  the  estate  of  a  decedent  is  the  ben- 
lary  of  a  right  of  action  given  to  the  ad- 
listrator,  the  value  of  the  right  and  the 
hority  of  the  administrator  to  reduce 
h  value  to  possession  do  not  depend  upon 

existence  or  nonexistence  of  liabilities 
the  estate;  nor  do  the  right  and  duty  of 

administrator  depend  upon  the  sufR- 
icy  or  the  insufliciency  of  the  other  as- 

1  of  the  estate  to  pay  the  debts  of  the 
edent.  The  statute  does  not  make  the 
tit  of  action  or  the  duty  of  the  adminis- 
ter so  dependent.     If  a  right  of  action 

damages  exists  as  an  asset  of  the  estate 
a  decedent,  the  party  against  whom  the 
lit  of  action  exists  cannot  legally  resist 
inent  of  the  damages,  or  any  part  there- 
on the  ground  that  the  estate  has  no  lia- 
ties  to  be  paid,  or  has  without  such 
ht  of  action,  or  some  portion  of  it,  sufll- 
it  assets  to  pay  the  liabilities.  A  cred- 
r  may  have  rights  of  priority  over  others 
iming  under  an  estate;  but  the  creditor's 
L.RJV.(N.S.) 


I  rijrhts  are  no  more  enforceable  or  binding 

than  are  the  rights  of  any  otliers  to  liave 

!  all  the  lawful  assets  of  the  decedent's  estate 

I  duly  reduced  to   possession  and  applied  to 

their  claims  as  far  as  such  assets  will  go. 

If  the  party  injured  by  the  wrongful  act 
or  default  of  another  had  lived,  he  would 
have  had  a  right  of  action  for  the  injuries 
he  sustained.  As  death  ensued  from  the 
wrongful  act,  and  as  a  liability  for  the  dam- 
ages the  estate  may  have  sustained  by  rea- 
son of  the  death  is  imposed  by  the  statute 
on  the  wrongdoer,  and  a  right  of  action 
therefor  is  given  to  the  administrator  as 
such,  it  is  his  right  and  duty  to  reduce  to 
possession  the  value  of  the  right  so  given 
and  to  make  disposition  of  it  as  the  law 
directs. 

When  the  administrator  has  a  right  of 
action  under  the  statute,  the  recovery 
should  be  the  pecuniary  value  at  the  dece- 
dent's death  of  the  prospective  earnings  and 
savings  that  from  the  evidence  could  rea- 
sonably have  been  exiiected  but  for  the 
death  of  the  decedent.  Louisville  &  N.  R. 
Co.  V.  Traramell,  93  Ala.  350,  9  So.  870. 

The  widow  or  husband,  minor  children, 
dependents,  and  administrator,  in  the  order 
of  priority,  has  or  have  each  for  himself  or 
herself  the  right  of  action  and.  recovery 
upon  the  same  basis  or  measure  of  right,  to 
wit,  pecuniary  comfXinsation,  from  the  per- 
son or  corporation  whose  wrongful  act  or 
default  caused  the  death  of  the  decedent,  for 
"such  damages  as  the  party  or  parties  en- 
titled to  sue  may  have  sustained  by  reason 
of  the  death  of  the  party  killed."  The  na- 
ture and  extent,  and  the  consequent  pecun- 
iary amount  or  value,  of  the  damages  that 
each  of  such  parties  may  have  sustained 
by  reason  of  the  death,  may  be  different; 
but  the  basis  or  measure  of  the  right  given 
by  the  statute  is  the  same  in  every  case. 
The  widow  or  husband,  children,  and  de- 
pendents take  for  their  own  individual  ben- 
efit. The  administrator  takes  as  the  repre- 
sentative of  the  estate  of  the  decedent.  The 
widow  or  husband,  minor  children,  and  de- 
pendents take  a  personal  benefit  without 
reference  to  the  rights  of  others.  The  ad- 
ministrator takes  as  the  representative  of 
and  in  the  right  of  the  estate  of  the  dece- 
dent, charged  by  law  with  the  duty  to  re- 
duce the  value  of  the  right  to  possession 
and  to  apply  it  as  the  law  directs.  The  law 
raises  no  implication  or  intendment  that  the 
right  of  action  and  recovery  given  to  the 
administrator  as  such  by  this  statute  shall 
be  enforced  or  used  to  an  extent  or  in  a 
manner  different  from  other  personal-prop- 
erty assets  of  the  decedent's  estate. 

In  the  nature  of  things,  an  exact  and  uni- 
form rule  for  measuring  the  value  of  the 
life  of  a  deceased  person  to  designated  bene- 
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ficiaries  or  to  his  pstate  is  not  practicable, 
if  possible.  The  elements  which  enter  into 
the  value  of  a  life  to  the  estate  of  a  de- 
ceased person  are  so  various  and  contingent 
that  they  must  be  left,  under  proper  in- 
structions from  the  court,  to  the  determina- 
tion of  the  jury,  based  on  proper  testimony 
applicable  to  the  particular  case.  The  jury 
have  no  arbitrary  discretion;  but  among 
other  proper  elements  they  may  consider 
evidence  as  to  the  age,  probable  duration  of 
life,  habits  of  industry,  means,  business, 
earnings,  health,  and  skill  of  the  deceased, 
and  his  reasonable  future  expectations.  See 
1.3  Cj'o.  Law  &  Proc.  p.  366,  and  authorities 
cited ;  Louisville  &  N.  R.  Co.  v.  Orr,  91  Ala. 
548,  8  So.  .360;  Tutwiler  Coal,  Coke  &  I. 
Co.  V.  Enslen,  129  Ala.  .336,  30  So.  600; 
Ix)we  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  89 
Iowa,  420,  56  N.  W.  519;  Howard  v.  Dela- 
ware &  H.  Canal  Co.  (C.  C.)  6  L.R.A.  75, 
40  Fed.  195;  Florida  C.  &  P.  R.  Co.  v.  Fox- 
worth.  41  Fla.  1,  79  Am.  St.  Rep.  149,  25 
So.  338;  7  Current  Law.  1086. 

If  the  evidence  shows  the  decedent's 
health,  habits,  or  other  conditions  of  life 
to  be  such  that  he  had  no  reasonable  future 
expectations  of  an  estate,  the  recovery 
would,  of  course,  be  merely  nominal.  See 
North  Chicago  Street  R.  Co.  v.  Brodie,  15G 
III.  .317,  40  N.  E.  942;  Chicago.  B.  &  Q.  R. 
Co.  V.  Gunderson,  174  III.  495,  51  N.  E.  708. 

In  the  cases  of  Florida  C.  &  P.  R.  Co.  v. 
Sullivan,  61  L.R.A.  410,  57  C.  C.  A.  167,  120 
Fed.  799,  and  Callison  v.  Brake,  63  C.  C.  A. 
354,  129  Fed.  196,  charges  similar  to  those 
here  assigned  as  error  were  held  to  be  not 
reversible  error.  To  the  extent  that  the  in- 
structions given  in  this  case  may  be  incom- 
plete, they  are  not  unfavorable  to  the  plain- 
tiff in  error:  and.  since  a  more  correct  spe- 
cial instruction  upon  the  subject  does  not 
appear  to  have  been  asked  and  refused,  the 
plaintiff  in  error  cannot  complain  here. 

As  there  was  evidence  to  warrant  a  find- 
ing for  the  plaintiff,  the  demurrer  to  the  evi- 
dence was  properly  overruled.  The  princi- 
ples above  announced  dispose  of  all  the  as- 
signments of  error  that  have  been  argued 
here. 

The  judgment  is  affirmed. 

Shackleford,  Ch.  J.,  and  Ck>ckrell  and 
Parkhlll,  JJ.,  concur. 

Taylor,  J.,  dissenting: 

I  cannot  agree  with  the  majority  of  the 
court  in  this  case  upon  the  question  of  the 
measure  of  damages  therein. 

The  trial  judge  gave  to  the  jury  the  fol- 
lowing instructions  on  behalf  of  the  plain- 
tiff: 

"The  administrator  under  the  law  repre- 
sents the  estate  of  the  dead  man,  and  in  his 
16  L.R.A.  (X.S.) 


representative  capacity  is  entitled  to  re- 
cover, if  he  is  entitled  to  recover  under  the 
testimony  in  this  case,  such  an  amount  a» 
will  be  equal  to  the  estate  that  would  be- 
left  by  the  deceased,  had  he  lived  a  natural 
life;  and  the  amount  you  judge  by  taking 
into  consideration  his  capacity  and  sur- 
roundings, education,  health,  and  probable 
length  of  life,  judged  by  your  common- 
sense,  everyday  experience. 

"If  you  find  for  the  plaintiff,  it  is  your 
duty,  in  assessing  the  damages,  to  award 
plaintiff  such  sum  as  you  find  from  the  evi- 
dence the  deceased,  Reuben  Bowden,  would 
have  accumulated  during  his  natural  life, 
taking  into  account  his  age,  habits,  health, 
mental  and  physical  capacity  and  ability, 
his  probable  life  expectancy,  his  probable 
net  earnings  after  he  would  have  reached 
the  age  of  twenty-one  years;  the  sum  total 
of  all  these  elements  to  be  reduced  to  a 
money  value  and  its  present  worth  to  be' 
given  as  damages." 

Each  of  these  charges  is  assigned  as  er- 
ror. The  court,  in  my  judgment,  erred  in 
giving  each  and  every  of  these  instruc- 
tions. The  suit  was  instituted  under  tln^ 
following  provision  of  our  statute  authoriz- 
ing suits  for  the  wrongful  or  negligent 
death  of  a  person:  "Every  such  action 
shall  be  brought  by  and  in  the  name  of  the 
widow  or  husband,  as  the  case  may  be,  and, 
where  there  is  neither  widow  nor  husband 
surviving  the  deceased,  then  the  minor  child 
or  children  may  maintain  an  action;  and, 
where  there  is  neither  widow  nor  husband, 
nor  minor  child  or  children,  then  the  action 
may  be  maintained  by  any  person  or  persons 
dependent  on  such  person  killed  for  a  sup- 
port; and,  where  there  is  neither  of  the 
above  classes  of  persons  to  sue,  then  the  ac- 
tion may  be  maintained  by  the  executor  or 
administrator,  as  the  ease  may  be,  of  the 
person  so  killed ;  and  in  every  such  action  the 
jury  shall  give  such  damages  as  the  party  or 
parties  entitled  to  sue  may  have  sustaint'd 
by  reason  of  the  death  of  the  party  killed. 
Any  action  instituted  under  this  article 
by  or  in  behalf  of  a  person  or  persons  un- 
der twenty-one  years  of  age  shall  be  brought 
by  and  in  the  name  of  a  next  friend."  i 
3146,  Gen.  Stat.  1900. 

Tlie  clearly  expressed  design  of  this  stat- 
ute is  to  provide  pecuniary  compensation  to 
those,  and  to  those  only,  who  have  lost  or 
been  deprived  of  something  by  the  wrongfu) 
death;  and  this  compensation  is  confined 
expressly  by  the  statute  to  those  who,  by  it, 
are  expressly  granted  the  right  to  sue.  Du- 
val V.  Hunt.  34  Fla.  86,  15  So.  876.  The 
statute  gives  no  right  to  the  heirs  at  law 
generally  to  sue  or  to  recover  anything, 
but  utterly  ignores  them,  and  confines  the 
right  to  compensation  and  to  recovery,  first 


Digitized  by 


Google 


1908. 


JACKSONVILLE  ELKCTRIC  C».  v.  BOWDK.V. 


45r 


and  exclusively,  to  the  surviving  husband 
or  wife,  as  the  case  may  be;  or.  if  there  be 
neither  husband  nor  wife.  then,  second,  ex- 
clusively to  minor  child  or  children;  and, 
if  there  be  neither  husband,  wife,  nor  minor 
children,  then,  third,  exclusively  to  those 
who  may  be  dependent  upon  the  deceased 
for  a  support;  and,  if  there  be  none  of  the 
above-named  persons,  then,  lastly,  an  ad- 
ministrator, as  the  personal  representative 
of  the  deceased,  is  permitted  to  sue  and  re- 
cover. 

What  damage,  in  the  language  of  the 
statute,  has  an  administrator  sustained  by 
reason  of  the  death  of  the  party  killed? 
An  administrator  is  the  personal  represen- 
tative of  the  deceased,  appointed  by  the 
proper  court  to  collect  and  preserve  the  as- 
sets of  the  estate,  to  pay  its  debts,  and  to 
make  distribution  of  any  overplus  to  those 
entitled  thereto  as  heirs  at  law;  his  first 
duty  being  to  the  creditors  of  the  estate. 
18  Cyc.  Law  A.  Proc.  pp.  65  et  seq.  As  to 
this  unliquidated  and  unestablished  claim 
for  damages  for  the  negligent  or  wrongful 
death  of  the  intestate  there  are  no  heirs  at 
law  of  the  intestate,  since,  as  before  seen, 
the  statute  pointedly  ignores  them  in  con- 
ferring the  right  of  recovery.  There  being 
no  heirs  at  law  entitled  to  distribution  out 
of  the  proceeds  of  a  recovery  by  an  admin- 
istrator in  such  a  case,  the  only  remaining 
duty  due  from  such  an  administrator  in  such 
a  rasp  is  to  the  lawful  creditors,  if  any,  of 
his  intestate,  since  they  are  presumed  to 
have  sustained  injury  by  the  untimely 
death,  if  there  are  not  other  sufficient  as- 
sets of  the  estate  to  pay  their  claims:  and 
it  consequently  becomes  the  duty  of  such 
administrator,  as  the  legal  representative 
of  the  deceased,  to  sue  for  and  recover  such 
damages  for  the  negligent  death  of  his  in- 
testate, and  such  damages  only,  as  will  be 
sufficient,  together  with  the  other  assets  of 
the  estate,  to  fully  pay  its  lawful  debts, 
including  all  burial  expenses  and  the  cost  of 
administration,  including  the  lawful  com- 
missions of  the  administrator.  The  deceased 
owed  no  duty  to  those  who,  under  the  gen- 
eral law  of  descent,  became  his  heirs  at 
law.  They  were  not  dependent  in  any  wise 
upon  him.  and  he  was  under  no  sort  of  ob- 
ligation, legal  or  moral,  to  leave  them  at 
his  death  an  inheritance  of  any  kind,  and 
they  are  deprived  of  no  legal  right  or  claim 
upon  him  if  at  his  death  he  left  nothing 
for  them  to  inherit.  On  the  other  hand,  if 
the  deceased  owed  debts  at  the  time  of  his 
death,  the  legal,  as  well  as  moral,  obliga- 
tion rested  upon  him  to  provide  for  their 
payment,  and  his  administrator,  standing 
in  his  shoes  as  his  legal  representative,  is 
like';irise  under  obligation,  in  his  place  and 
stead,  to  collect  from  any  lawful  source  suf- 
15  L.R.A.(N.S.) 


ficient  assets  to  pay  such  debts.  Tlie  result 
is  that,  under  our  statute  in  such  cases, 
where  an  administrator  has  the  right  to  sue- 
for  damages  for  the  negligent  or  wrongful 
death  of  his  intestate,  if  there  are  no  debts- 
of  the  estate  to  be  paid,  or  if  there  are  oth- 
er assets  of  the  estate  sufficient  fully  to  pay 
them,  the  damages  to  be  recovered  by  the 
administrator  can  be  merely  nominal;  but. 
if  there  are  debts  of  the  estate,  and  no  as- 
sets with  which  to  pay  them,  then  the 
amount  of  the  recovery  should  be  limited  by 
the  amount  of  such  debts,  as  well  as  by  the 
proven  probable  value  of  the  life  of  the  de- 
ceased; and,  if  there  are  both  debts  and 
other  assets  of  the  estate,  but  not  sufficient 
of  the  latter  to  fully  pay  them,  then  the- 
recovery  by  the  administrator  should  be 
limited  by  the  amount  of  the  deficit  in  the- 
assets  to  pay  the  debts,  as  well  as  by  the- 
proven  value  of  the  life  of  the  deceased. 
Our  statute  in  its  terms  stands  alone,  there 
being  no  other  statute  exactly  like  it  in  any 
of  the  other  states  or  in  England,  so  that 
the  decisions  of  the  other  states  are  of  but 
little  assistance  upon  the  question  here  in- 
volved. It  will  be  found,  however,  that  the 
following  cases  bear  somewhat  upon  the 
question:  Cherokee  &  P.  Coal  &  Min.  Co. 
V.  Limb,  47  Kan.  469,  28  Pac.  181 ;  North 
Chicago  Street  R.  Co.  v.  Brodie,  156  111.. 
317,  40  N.  E.  942;  Chicago  4  N.  W.  R.  Co. 
V.  Bayfield,  37  Mich.  205;  Chicago  &  N.  W, 
R.  Co.  V.  Swett,  45  111.  197,  92  Am.  Dec. 
206;  Van  Brunt  v.  Cincinnati,  J.  &,  M.  R. 
Co.  78  Mich.  530,  44  N.  W.  321;  Falkenau 
v.  Rowland,  70  111.  App.  20,  3  Am.  Neg. 
Rep.  530;  Anderson  v.  Chicago,  B.  &,  Q.  R. 
Co.  35  Neb.  95,  52  N.  W.  840;  Fordyce  v. 
McCants,  61  Ark.  509,  4  L.R.A.  296,  14  Am. 
St.  Rep.  69,  U  S.  W.  694;  Chicago  Bridge 
&  Iron  Co.  V.  La  Mantia,  112  111.  App.  43.. 
holding  that  the  right  of  recovery  for  death 
by  wrongful  act,  being  the  creature  of  stat- 
ute and  unknown  to  the  common  law,  suchi 
statutes  are  subject  to  a  strict  construction : 
East  Tennessee,  V.  &  G.  R.  Co.  v.  Lilly,  90 
Tonn.  563.  18  S.  W.  243;  Dueber  v.  Northern 
P.  R.  Co.  (C.  C.)  100  Fed.  424.  I  am  aware 
that  the  Federal  court  of  appeals  of  the 
fifth  circuit,  in  the  cases  of  Florida  C.  &  P.. 
R.  Co.  V.  Sullivan,  61  L.R.A.  410,  57  C.  C. 
A.  167,  120  Fed.  799,  and  Callison  v.  Brake, 
63  C.  C.  A.  354,  129  Fed.  196,  has  put  a  dif- 
ferent construction  upon  this  statute;  but 
we  cannot  agree  with  the  conclusions  there 
reached,  and,  in  the  construction  of  our  own 
local  statute,  the  decisions  of  the  Federal 
courts,  though  entitled  to  due  considera- 
tion, are  not  binding  upon  us.  I  think  that 
in  those  cases  the  court  overlooked  the  lead- 
ing feature  of  our  statute, — that  its  sole 
purpose  was,  not  to  impose  a  penalty,  but 
to  grant  the  right  to  recover  compensatioa 
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only  to  some  person  or  persons  in  esse  who 
had  suffered  pecuniary  loss  by  the  death 
of  the  deceased,  and  that  its  purpose  was 
not  for  the  benefit  of  the  deceased,  he  being 
beyond  earthly  benefit,  or  of  his  estate  at 
large,  but  to  relieve  those  surviving  him 
who  had  suffered  loss  in  his  death.  In 
those  cases,  too,  the  court  seems  not  to 
have  had  the  case  of  Duval  v.  Hunt,  supra, 
called  to  its  attention,  in  which  the  ques- 
tion is  fully  discussed  that  the  purpose  of 
the  statute  was  compensation,  and  not  pun- 
ishment. 

The  statutes  of  some  of  the  other  states 
require  the  suit  in  this  class  of  cases  to  be 
instituted  by  an  administrator  in  every  in- 
-stance  for  the  use  and  benefit  of  certain 
named  surviving  beneficiaries,  and  in  those 
states,  if  there  are  none  of  such  surviving 
beneficiaries  in  esse,  then  the  recovery  by 
the  plaintiff  administrator  is  nominal  only. 
'See  the  Michigan  and  other  cases,  supra. 
But,  under  our  Florida  statute,  the  right  of 
«n  administrator  to  sue  in  any  such  case 
is  expressly  dependent  upon  the  nonexist- 
«noe  of  any  expressly  designated  surviving 
beneficiary  of  the  action,  and,  where  an 
administrator  sues  here  under  our  statute, 
he  sues,  not  for  the  use  of  any  surviving 
beneficiary,  but  strictly  in  his  capacity  as 
personal  representative  of  the  estate  of  the 
deceased,  and  as  such  his  first  and  chief 
■duty  is  to  the  creditors  of  such  estate,  if 
any;  and,  when  he  has  fulfilled  his  duty^  to 
-creditors  in  such  cases,  then  the  damage 
"that  he,  in  his  representative  capacity,  has 
sustained  by  the  death  of  his  intestate,"  has 
teen  fully  satisfied,  since  he  is  not  author- 
ized by  the  statute  to  sue  and  recover  for 
'the  benefit  of  any  surviving  beneficiary. 
Heirs  at  law  generally  and  at  large  of  the 
deceased  are  not  authorized  by  the  statute 
to  sue  for  and  recover  anything  by  reason 
■of  such  wrongful  or  negligent  death,  and  it 
would  be  a  highly  incongruous  interpreta- 
tion to  put  upon  our  statute  to  say  that, 
under  it,  such  heirs  at  law  generally  will 
°be  permitted  indirectly,  through  an  admin- 
istrator, to  recover  in  such  cases,  where 
they  are  not  permitted  by  the  statute  to 
benefit  directly  by  such  an  action;  and  such 
would  be  the  inevitable  result  if  an  admin- 
istrator is  permitted  to  sue  for  and  recover 
the  full  value  of  the  probable  life  accumu- 
lations of  his  intestate  regardless  of  the 
fact  as  to  whether  or  not  there  was  any 
lawful  use  to  which  such  recovery  could  be 
applied  by  the  administrator,  such  as  the 
satisfaction  of  debts  due  by  his  intestate. 

Hocker,  J.,  dissenting: 
In  concurring  in  the  opinion  of  Justice 
as  IiJlA.(N.S.) 


Taylor,  I  feel  constrained  to  add  some  views 
of  my  own  with  respect  to  the  construction 
of  our  statute  ere&ting  a  cause  of  action 
for  the  death  of  a  person  by  the  wrongful 
act  of  another  (Gen.  SUt.  1906,  H  3145, 
3146).  It  is  admitted  that  such  a  cause  of 
action  did  not  exist  at  common  law  and  is 
entirely  the  creation  of  the  statute.  The 
cause  of  action  thus  created  is  not  a  sur- 
vival of  a  right  of  action  which  the  decedent 
possessed,  but,  as  has  been  said  of  Lord 
Campbell's  act,  is  a  new  one,  "new  in  its 
species,  new  in  its  quality,  new  in  its  prin- 
ciple, in  every  way  new,  and  which  can 
only  be  brought  if  there  is  any  person  an- 
swering the  description"  of  those  authorized 
by  the  act  to  sue.  Perham  v.  Portland 
General  Electric  Co.  33  Or.  461,  40  L.R.A. 
799,  72  Am.  St.  Rep.  730,  53  Pac.  14,  and 
cases  cited. 

Our  statute  differs  from  any  other  in  sev- 
eral particulars.  It  is  the  only  one  I  have 
seen  in  which  the  administrator's  or  execu- 
tor's right  to  sue  is  placed  after  that  of  the 
widow,  husband,  minor  child  or  children,  or 
a  person  or  persons  dependent  on  the  per- 
son killed.  In  some  statutes  the  adminis- 
trator is  authorized  to  sue  for  the  benefit 
of  the  estate,  and  in  such  cases  he  is  usually 
permitted  to  recover  the  life  value  of  the 
decedent,  which  is  held  by  him  for  the  ben- 
efit of  all  persons  interested  in  the  estate. 
In  others,  as  in  Lord  Campbell's  act.  the 
executor  or  administrator  sues  for  the  bene- 
fit of  the  wife,  husband,  parent,  and  child, 
and  no  one  else.  In  others  the  wife,  hus- 
band, parent,  or  child  are  authorized  to  sue, 
but  no  one  else.  In  fact,  there  are  very  few 
of  the  statutes  of  the  various  states  that  are 
exactly  similar  to  each  other,  and  none  like 
ours.  See  the  statute  collated  in  2  Thomp. 
Neg.  pp.  1275,  1297  et  seq.;  Louisville  &  N. 
R.  Co.  V.  Jones,  45  Fla.  407,  34  So.  246. 
Some  of  the  statutes  expressly  give  "ex- 
emplary damages,"  some  "punitive  dam- 
ages," and,  in  the  absence  of  such  expres- 
sions, the  damages  are  usually  held  to  be 
compensatory.  Our  statute  has  one  limita- 
tion which  I  have  not  found  in  any  other 
statute,  via.:  "And  in  every  such  action 
the  jury  shall  give  such  damages  as  the 
party  or  parties  entitled  to  sue  may  have 
sustained  by  reason  of  the  death  of  the 
party  killed."  And,  in  this  connection,  it 
must  be  noted  that  our  statute  does  not  ex- 
pressly authorize  the  executor  or  adminis- 
trator to  sue  for  the  benefit  of  the  estate, 
as  is  done  by  those  of  some  states.  It  must 
also  be  noted  that  our  statute  does  not  au- 
thorize the  executor  or  administrator  to  sue 
for  the  benefit  of  the  heirs  and  distributees 
generally,  or  creditors.     Under  our  lav  aa 
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jt  stands,  therefore,  the  heir  or  distributee 
«t  the  time  of  decedent's  death  has  no  claim 
against  the  executor  or  administrator,  ex- 
•«ept  for  property  and  assets  which  the  dece- 
<4lent  owned  at  the  time  of  his  death.     If 
the  decedent  died  without  property  or  as- 
.«ets,  the  heirs  or  distributees  hare  no  claim 
against  the  executor  or  administrator,  and 
he  owes  them  nothing.     But  the  claim  of 
■a  creditor  of  the  decedent  is  different.    Tlie 
«reditor  of  a  decedent  had  a  right  to  de- 
mand his  claim  of  the  person  killed  at  the 
moment  of  his  death,  and  that  right  survives 
-against  the  executor  or  administrator.    The 
•creditor  may  put  his  claim  into  a  judgment 
4^>ain8t    the    executor    or    administrator, 
though  the  decedent  may  not  have  had  one 
cent  of  property  or  assets  at  the  time  of 
his  death.     It  is  the  duty  of  the  executor 
■or  administrator  to  pay  this  judgment  or 
«laim.     He  can  only  escape  this  duty  by 
showing  that  he  has  no  assets  to  adminis- 
ter.    If  he  sues  for  the  wrongful  death  of 
the  decedent,  he  may  well  say:     "The  dece- 
dent owed  a  debt  or  debts  at  the  time  of 
his  death,  which  are  claims  against  me  in 
jny   representative   capacity,    and    which   I 
ahall  be  unable  to  pay  unless  I  can  recover 
•damages  under  the  statute."    He  may  there- 
fore well  say:     "I  have  in  this  way  been 
-damaged    by   the   wrongful   killing   of    the 
^lecedent,  because  the  creditor  whom  I  rep- 
resented has  been  damaged  to  the  extent  of 
.his  debt."     But  he  cannot  say  that  he  has 
been  damaged  on  account  of  the  heir  or  dis- 
tributee, because  as  executor  or  administra- 
tor he  owes  neither  of  them  anything,  un- 
less he  has  assets  or  property  in  his  hands 
which  the   decedent  owned  at  the  time  of 
his  death.     Therefore,  in  suing  under  the 
.statute,  the  executor  or  administrator  can- 
JDot  claim  damages  because  of  the  heir  or  dis- 
tributee.    For  the  same   reasons,   the   ex- 
-ecutor  or  administrator  cannot  claim  to  sue 
for  the  benefit  of  the  state,  by  reason  of  its 
right  of  escheat,  if  there  are  no  creditors, 
heirs,   or   distributees;    for    the   state    can 
have  no  right  to  any  property  or  assets  ex- 
cept such  as  the  decedent  owned  at  the  time 
of  his  death.     In  addition  to  the  authori- 
ties cited  by  Justice  Taylor  to  the  effect 
that  statutes  such  as  the  one  under  consid- 
eration should  be  strictly  construed,  see  the 
following:     McDonald  t.  Pittsburgh,  C.  C. 
A  St.  L.  R.  Co.  144  Ind.  469,  32  L.R.A.  309, 
4i5  Am.  St.  Rep.  186,  43  N.  E.  447;  Louis- 
viUe  &  N.  R.  Co.  v.  Beam,  94  Tend.  388,  29 
«.  W.  370. 
i6  LJl.A.(N.S.) 
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HENRY  E.  EGER  AND  WIFE,  Plffs.   in 

Err., 

v. 

J.  U.  BROWN  AND  WIFE, 

(—  Kan.  — ,  94  Pac.  803.) 

Vendee  —  title     by     quitclaim  —  bona 
fldcs. 

1.  In  order  that  a  purchaser  taking  title 
by  quitclaink  deed  may  be  a  purchaser  in 
gooa  faith,  it  is  not  necessary  that  he  should 
catechise  the  vendor  respecting  the  latter's 
estate  in  the  land,  when  the  vendor,  on  the 
face  of  the  record,  appears  to  have  an  in- 
terest or  estate  to  convey. 

Same  —  prior  unrecorded  deeds. 

2.  The  rule  that,  if  a  purchaser  by  quit- 
claim deed  act  in  good  faith,  pay  a  valuable 
consideration,  and  have  no  actual  notice  of 
outstanding  equities  or  unrecorded  instru- 
ments, he  will  take  title  subject  only  to 
those  rights  which  are  discoverable  through 
an  investigation  of  the  various  public  rec- 
ords, and  by  the  exercise  of  reasonable  dili- 
gence in  making  proper  examinations  and 
inquiries,  applied,  and  the  rights  of  a  quit- 
claim deed  holder  held  to  be  superior  to 
those  of  a  grantee  under  prior  unrecorded 
conveyances. 

(March  7,  1908.) 

ERROR  to  the  District  Court  for  Greeley 
County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  remove 
a  cloud  from,  and  to  quiet  title  to,  a  tract 
of  land.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  R.  Beckstrom,  for  plaintiffs  in 
error: 

One  who  takes  a  conveyance  of  land  by 
quitclaim  deed  takes  it  subject  to  such  out- 
standing equities  and  interests  as  he  might 
have  discovered  by  reasonable  diligence. 

Ferguson  v.  Tarbox,  3  Kan.  App.  656,  44 
Pac.  906;  Johnson  v.  Williams,  37  Kan. 
179,  1  Am.  St.  Rep.  243,  14  Pac.  637;  God- 
dard  v.  Donaha,  42  Kan.  754,  22  Pac.  708; 
Utley  V.  Fee,  33  Kan.  683,  7  Pac.  556; 
Smith  V.  Rudd,  48  Kan.  296,  29  Pac.  310. 

Mes8r8.W.  M.  Glenn,  Ijee  Monroe,  and 
George  A.  Kline  for  defendants  in  error. 

Burch,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiffs  brought  suit  to  remove  a 
cloud  from,  and  to  quiet  title  to,  a  tract  of 
land.     The  defendants  answered,   claiming 

Headnotes  by  Bubch,  J. 


Note.  —  The  question  of  precedence  as 
between  quitclaim  deed  and  senior  unre- 
corded deed  is  treated  in  a  case  note  to 
Strong  T.  Whybark,  12  L.R.A.(N.S.)  240. 
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full  title,  which  they  prayed  might  be  es- 
tablished by  decree  of  the  court.  Judgment 
was  rendered  for  the  plaintiffs,  and  the  de- 
fendants prosecute  error,  claiming  the  judg- 
ment is  contrary  to  law. 

The  controlling  facts  are  not  disputed. 
J.  U.  Brown,  desiring  to  purchase  the  land 
in  controversy,  caused  the  records  to  be  ex- 
amined, and  the  result  of  the  search  was 
laid  before  him  in  the  form  of  an  abstract 
of  title.  The  abstract  disclosed  title  in 
Harry  D.  Endress  by  warranty  deed  to  him 
recorded  January  6,  1895,  unless  such  title 
were  cut  off  by  a  tax  deed  dated  September 
25. 1902,  issued  to  G.  O.  and  B.  V.  Pearsons 
and  recorded  November  14,  1902.  Endress 
resided  in  Montgomery  county,  Ohio,  where 
he  had  lived  for  many  years.  Brown  wrote 
to  Endress,  advising  him  that  the  land  had 
gone  to  tax  deed,  and  asking  him  what  he 
would  take  for  it.  Endress  replied,  refer- 
ring to  the  land  as  "my  land,"  and  stated 
a  price.  Brown  made  a  counter  offer,  which 
was  accepted,  and,  on  December  7,  1903,  re- 
ceived a  quitclaim  deed  of  the  land,  which 
was  duly  recorded  on  December  13.  1903. 
The  deed  was  taken,  for  convenience,  in  the 
name  of  E.  H.  Brown,  wife  of  J.  U.  Brown. 
It  recited  a  consideration  of  $50,  which 
Brown  paid,  and  which  he  believed  to  be  a 
suUstantial  price  for  the  land.  On  Febru- 
ary 0,  1904,  Brown  obtained  from  the  Pear- 
sons a  quitclaim  deed  of  the  land,  which  he 
recorded  on  February  10,  1904.  Brown  act- 
ed in  good  faith  in  both  transactions,  had 
no  knowledge  of  any  outstanding  title,  and 
no  knowledge  of  any  claim  upon  the  land 
by  third  persons.  There  is  no  claim  that 
the  records  supplied  any  information  which 
the  abstract  did  not  disclose,  or  that  any- 
one was  in  possession  or  control  of  the  land 
to  whom  inquiries  might  have  been  ad- 
dressed, or  from  whom  information  might 
have  been  obtained,  relating  to  outstanding 
titles.  In  December,  1895,  Endress  executed 
a  warranty  deed  of  the  land,  blank  as  to 
the  grantee,  and  left  it  with  one  W.  James 
to  be  disposed  of.  This  deed  came  to  record 
September  24.  1904,  with  the  name  VV.  S. 
Robinson  appearing  as  grantee.  When  this 
deed  was  executed,  Endress  did  not  know 
to  whom  it  would  go,  and,  when  his  quit- 
claim deed  to  Brown  was  executed,  he  did 
not  know  what  had  become  of  it.  On  May 
7,  1903.  the  Pearsons  executed  a  quitclaim 
deed  to  Robinson,  which  was  recorded  on 
September  24,  1904.  After  Brown's  deeds 
were  recorded,  the  defendants  acquired  the 
Robinson  title  by  warranty  deed. 

The  question  is:  Was  Brown  an  innocent 
purchaser?  The  leading  cases  decided  by 
this  court  involving  the  question  of  the  in- 
nocent character  of  a  purchase  by  quitclaim 
deed  are  Johnson  v.  W'illiams,  37  Kan.  179, 
15  L.R.A.(N.S.) 


1  Am.  St.  Rep.  243,  14  Pac.  537;  Goddard 
V.  Donaha,  42  Kan.  754,  22  Pac.  708;  Mer- 
rill v.  Hutchinson,  45  Kan.  59,  23  Am.  St. 
Rep.  713,  25  Pac.  215;  Smith  v.  Rudd.  48 
Kan.  206,  29  Pac.  310;  and  Fountain  v. 
Kenney,  71  Kan.  642,  81  Pac.  179.  A  pur- 
chaser of  real  estate  who  accepts  a  quit- 
claim deed  does  not  take  title  subject  to  all 
outstanding  titles,  equities,  and  claims. 
Fountain  v.  Kenney.  The  statement  to  the- 
contrary  by  Commissioner  Clogston  in  the 
case  of  Harris  v.  Pratt,  37  Kan.  316,  .120, 
15  Pac.  216,  is  incorrect.  As  the  opinion 
in  Johnson  v.  Williams  anticipated,  a  pur- 
chaser holding  by  quitclaim  deed  only  may 
be  a  purchaser  in  good  faith  as  against 
latent,  hidden,  or  secret  equities  undiscov- 
erable  by  the  exercise  of  ordinary  and  rea- 
sonable diligence,  and,  under  the  registry 
laws,  such  a  purchaser  may  hold  title  in 
good  faith  as  against  prior  unrecorded  deeds 
concerning  which  he  had  no  notice,  and  no 
reasonable  means  of  obtaining  notice.  If 
such  a  purchaser  act  in  good  faith,  pay  a 
valuable  consideration,  and  have  no  actual 
notice,  he  will  take  title  subject  only  to 
those  rights  which  are  discoverable  through 
an  investigation  of  the  various  public  rec- 
ords, and  by  the  exercise  of  reasonable  dili- 
gence in  making  proper  examinations  and 
inquiries.  Merrill  v.  Hutchinson.  Of  course, 
notice  must  be  taken  of  the  claims  of  per- 
sons ostensibly  interested.  Smith  v.  Rudd. 
W^ith  no  one  apparently  claiming  the  land 
adversely  to  Endress  or  the  Pearsons,  with 
no  indication  furnished  by  the  land  itself 
that  any  other  persons  claimed  it,  and  with 
nothing  upon  the  records  leading  to  the 
supposition  that  others  might  be  interested 
in  it,  what  information  concerning  the  Rob- 
inson title  was  obtainable  by  Brown  and 
what  did  reasonable  diligence  on  his  part  re- 
quire? It  is  plain  that  Brown  had  no  way 
of  learning  of  the  unrecorded  deeds  except 
through  his  grantors.  If  Endress  had  been- 
asked  to  expose  his  own  lack  of  title,  ho- 
could  not  have  uncovered  Robinson  because- 
he  did  not  know  what  had  become  of  th!» 
blank  deed.  He  might  have  suggested  the 
name  of  James,  and  James  might  have  been 
hunted  up;  but  Endress  lived  in  a  remote 
state.  In  the  preliminary  negotiations  he 
referred  to  the  land  as  his  own.  His  evi- 
dent purpose  was  to  convey  full  title,  except 
as  it  might  be  affected  by  the  tax  deed,  and 
it  was  not  reasonable  to  expect  him  to  as- 
sume the  burden  of  the  covenants  usual  to 
conveyances  of  real  estate  when  a  tax  deed 
was  outstanding  which  might  prove  to  be 
sufficient  to  cut  off  all  his  rights.  If  the 
Pearsons  had  been  interrogated,  they  might 
have  said  they  had  nothing  to  sell  because 
they  had  already  deeded  to  Robinson,  but  it 
was    not    reasonable    to    expect    that    they 
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lid  warrant  a  tax  title.  Therefore  Brown 
abundant  reason  not  to  inquire  of  either 
Iress  or  the  Pearsons  why  tliey  were  un- 
ing  to  give  deeds  in  the  ordinary  form, 
ile  the  quitclaim  deeds  suggested  that 
grantors  doubted  their  respective  titles, 
patent  facts  furnished  a  ready  explana- 
I  for  such  doubts  which  any  prudent 
iness  man  might  safely  accept,  and  it  is 
ossible  to  say  Brown  was  lacking  in  di li- 
ce becaiitie  he  did  not  catechise  his  grant- 
respecting  their  estates  in  the  land. 
n  addition  to  the  foregoing,  it  must  be 
■d  that  a  purchaser  taking  title  by  quit- 
ni  deed  may  be  a  purchaser  in  good 
h  without  cross-examining  his  grantor 
irder  to  obtain  a  disclosure  of  defects  in 
title  when  the  grantor  on  the  face  of 
record  appears  to  have  an  interest  to 
tvy.  The  tender  of  a  quitclaim  deed  in 
1  a  case  merely  opens  the  eyes  of  the 
chaser,  and  directs  his  attention  out- 
d  and  elsewhere  for  facts  and  for  clues 
derogation  of  the  apparent  title.  As- 
ling  for  the  sake  of  illustration,  but  not 
lying,  that  the  Pearsons  acted  purposp- 
ind  not  forgetfully,  their  conduct  would 
nd  the  sense  of  right.  They  would  be  in 
attitude  of  taking  Brown's  money  with- 
intending  to  give  anything  in  return, 
'Ise  they  would  be  in  the  attitude  of  de- 
rately  empowering  Brown  to  take  away 
n  Robinson  that  for  which  Robinson  had 
1  them.  Hut.  since  Robinson  had  left 
n  with  an  apparent  title  of  record  to 
rey,  Brown,  acting  otherwise  in  good 
h,  could  take  it  for  granted  they  were 
ling  fairly  and  in  respect  to  the  title 
losed  by  the  record.  There  being  no 
;estion  that  Brown  might  have  extended 
in<)uiries  in  other  directions,  he  was  a 

I  fide  purchaser,  although  his  deeds  are 
claims:  and  they  must  prevail  over  the 
pcorded  instruments  of  his  adversaries. 

II  the  parties  having  taken  advantage 
he  opportunity  to  try  out  their  titles, 
form  of  the  action  is  no  longer  of  con- 
lence,  and  the  question  raised  respect- 
proof  of  possession  is  not  now  material, 
he  Judgment  of  the  District  Court  is  af- 
led.       « 


KANS.^S  SUPREME  COUUT. 

WILLIAM  E.  BOGOS,  PIff.  in  Err., 

V. 

S.   KELLY   MANUFACTURING    COM 
PANY. 

(76  Kan.   9,   90   Pac.   765.) 

■eign  corporation  —  snlt  on  note. 

A    foreign    corporation    which    at    on? 

[padnotes  by  Mason,  J. 
L.R.A.(N.S") 


time  did  business  in  this  state,  and  has 
never  complied  with  the  requirements  im- 
posed by  the  statute  in  such  cases  (Gen. 
Stat.  1901,  8  4255),  may,  after  it  has  ceased 
to  do  such  business,  maintain  an  action 
upon  a  note  taken  by  it  while  it  was  so  en- 
gaged. 
Chattel  mortgage  —  exempt   property  — 

purchase  price. 

2.  The  statutory  requirement  that  a  mort- 
gage of  exempt  personal  property  must  be 
executed  jointly  by  the  husband  and  wife 
when  that  relation  exists  (Gen.  Stat.  1901, 
i  4255)  has  no  application  to  a  mortgage 
given  for  a  part  of  the  purchase  price  of  the 
mortgaged  property  at  the  time  of  its  sale 
by  the  mortgagee  to  the  mortgagor. 

(June  8,  1907.) 

tj^RllOR  to  the  District  Court  for  Saline 
J  County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
p<issession  of  property  held  under  a  chattel 
mortgage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ritchie  &  .^bel,  for  plaintiff  in 
error : 

Plaintiff  had  no  authority  to  maintain 
this  action. 

John  Deere  Plow  Co.  v.  Wyland,  69  Kan. 
255,  76  Pac.  803;  Hamilton  v.  Reeves  &  Co. 
69  Kan.  844  Appx.,  76  Pac.  418;  Ryan 
Live-stock  &  Feeding  Co.  v.  Kelly,  71  Kan. 
874,  81  Pac.  470. 

The  property  is  exempt. 

Jackman  v.  I^mbertson,  71  Kan.  138,  80 
Pac.  55. 

The  mortgage  was  invalid. 

Skinner  v.  First  Nat.  Bank,  63  Kan.  843, 
66  Pac.  997;  Alexander  v.  Logan,  65  Kan. 
505,  70  Pac.  339;   Searle  v.  Gregg,  67  Kan. 


Note.  —  The  above  case  seems  to  be  the 
first  one  to  pass  upon  the  right  of  a  foreign 
corporation  to  enforce  its  contracts  through 
the  tribunals  of  a  state  from  which  it  has 
withdrawn,  after  having  done  business  there 
without  complying  with  the  statute  permit- 
ting such  corporations  to  operate  within 
the  state  only  upon  certain  conditions.  At 
least,  an  extensive  search  has  failed  to  re- 
veal any  other  decision  where  this  specific 
question  was  presented  to  the  court  for  ad- 
judication. Attention,  however,  may  be 
called  to  Wiestling  v.  Warthin,  1  Ind.  App. 
217,  27  N.  E.  576,  where  the  fact  that  a 
foreign  insurance  company  which  had  done 
business  within  the  state  without  cdmply- 
ing  with  the  statute  prescribing  the  condi- 
tions under  which  foreign  corporations 
might  transact  business  within  the  state 
had  been  dissolved,  was  held  not  to  permit 
its  receiver  to  maintain  an  action  to  re- 
cover assessments  due  on  certificates  of  life 
insurance  issued  by  it.  though  the  fact  of  its 
lis.solution  put  it  out  of  its  power  to  com- 
ply with  the  statute. 
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1,  72  Pae.  544;  Howell  v.  McCrie,  36  Kan. 
C36,  69  Am.  Rep.  584,  14  Pac.  257. 

Mr.  Z.  O.  Milllkln,  for  defendant  In 
error: 

Having  ceased  to  do  business  in  the  state, 
plaintiff  had  a  right  to  claim  and  recover 
its  property. 

Missouri  Coal  &  Min.  Co.  v.  Ladd,  160 
Mo.  435,  61  S.  W.  191;  Thomas  v.  Reming- 
ton Paper  Co.  67  Kan.  699,  73  Pac.  909; 
Sigel-Campion  Live-Stock  Commission  Co. 
v.  Haston,  68  Kan.  749,-  75  Pac.  1028 ;  State 
T.  American  Book  Co.  69  Kan.  1,  1  L.R.A. 
(N.S.)  1041,  76  Pac.  411;  De  Camp  v.  War- 
ren Mortg.  Co.  66  Kan.  860  Appx.,  70  Pac. 
681 ;  Hamilton  T.  Reeves  &  Co.  69  Kan.  844, 
App.\.,  76  Pac.  418. 

Defendant  cannot  repudiate  his  mortgage 
and  retain  the  property. 

Waples,  Exemption,  p.  352;  Amphlett  ▼. 
Hibbard,  29  Mich.  301 ;  New  England  Jew- 
elry Co.  V.  Merriam,  2  Allen,  391;  Roby  v. 
Bismarck  Nat.  Bank,  4  N.  D.  156,  60  Am. 
St.  Rep.  633,  69  N.  W.  719;  Christy  v.  Dyer, 

14  Iowa,  438,  81  Am.  Sec.  493;  Nichols  v. 
Overacker,  16  Kan.  54;  Swift  v.  Kraemer,  13 
Cal.  526,  73  Am.  Dec.  603;  Mantonyia  v. 
Martin  Emerich  Outfitting  Co.  172  111.  92, 
49  N.  E.  721;  Pease  v.  L.  Fish  Furniture 
Co.  176  111.  220,  52  N.  E.  932;  Barker  v. 
Kelderhouse,  8  Minn.  207,  Gil.  178;  Har- 
rison v.  Andrews,  18  Kan.  538. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

The  0.  S.  Kelly  Manufacturing  Company, 
a  foreign  corporation,  brought  a  replevin 
action  against  William  E.  Boggs  to  recover 
the  possession  of  personal  property  upon 
which  it  held  a  chattel  mortgage  given  to  it 
by  Boggs,  securing  a  note  between  the  same 
parties.  The  plaintiff  recovered,  and  the  de- 
fendant prosecutes  error. 

At  the  time  the  note  and  mortgage  were 
executed,  the  plaintiff  was  engaged  in  trans- 
actions of  a  character  that  may  be  assumed 
to  have  brought  it  within  the  requirements 
of  the  statute  with  respect  to  foreign  corpo- 
rations doing  business  in  this  state.  Gen. 
Stat.  1901,  f  1283.  It  has  never  complied 
with  any  of  such  requirements.  Before  the 
action  was  brought,  it  ceased  to  do  any 
business  in  Kansas,  except  that  it  continued 
to  attempt  to  collect  notes  and  accounts 
which  it  already  held.  The  property  cov- 
ered by  the  mortgage  was  exempt  from 
seizure  upon  execution,  or  may  be  so  con- 
sidered. At  the  time  the  instrument  was 
executed,  Boggs  was  a  married  man,  and 
his  wife  did  not  sign  it.  It  was  given, 
however,  for  a  part  of  the  purchase 
price  of  the  property  at  the  time  of 
its  sale  by  the  company  to  Boggs.  The 
questions    to   be    decided    are:      (1)   Could 

15  L.R.A.(N.S.) 


the  plaintiff,  under  these  circumstances^ 
maintain  an  action  to  enforce  the  note  and 
mortgage;  And  (2)  did  the  fact  that  the- 
mortgage  was  for  purchase  money  dispense- 
with  the  necessity  which  otherwise  existed 
for  the  wife's  signature?  A  contract  made 
by  a  foreign  corporation  while  it  is  engaged 
in  business  in  this  state  is  not  tainted  and 
rendered  unenforceable  by  the  fact  that  the- 
statute  has  not  been  complied  with.  Stato- 
V.  American  Book  Co.  69  Kan.  1,  1  L.K.A. 
(N.S.)  1041,  76  Pac.  411.  When  a  foreign 
corporation  is  precluded  from  bringing  an 
action  by  reason  of  its  noncompliance  with 
the  law,  it  is  because  of  the  personal  disa- 
bility with  which  it  is  burdened  at  the  time. 
If  it  assigns  the  claim,  its  incapacity  wilt 
not  prevent  the  assignee  from  suing.  North- 
west  Thresher  Co.  v.  Biggs  (Kan.  Sup.) 
89  Pac.  921.  If  it  complies  with  the  law,  its- 
competency  as  a  plaintiff  is  restored,  even 
if  such  step  is  taken  after  an  action  has  been, 
begun.  Hamilton  v.  Reeves  &  Co.  09  Kan. 
844  Appx.,  76  Pac.  418.  When  it  ceases 
to  do  business  in  the  state,  it  is  no  longer- 
under  the  bar  of  the  statute.  Its  violation 
of  the  law  having  ceased,  it  has  the  same- 
rights  as  a  litigant  as  any  other  foreign  cor- 
poration which  is  not  attempting  to  carry- 
on  its  business  in  Kansas.  Its  former  dis- 
regard of  the. statute  is  not  made  a  ground 
for  denying  it  access  to  the  courts.  The- 
plaintiff,  therefore,  could  maintain  the  ac- 
tion. 

The  sUtute  (Gen.  SUt.  1901,  S  4265)  re- 
quiring a  chattel  mortgage  of  exempt  prop- 
erty to  be  signed  by  both  husband  and  wife- 
where  that  relation  exists  has  no  application 
to  a  mortgage  executed  for  a  part  of  the  pur- 
chase price  at  the  time  of  the  sale  of  the- 
property  by  the  mortgagee  to  the  mort- 
gagor. As  a  matter  of  theory,  it  may  be 
conceived  that  the  whole  title  first  passes  to- 
the  mortgagor,  and  that  out  of  that  title  he- 
then  carves  a  lien  for  the  benefit  of  the 
mortgagee;  but,  in  fact,  there  is  no  instant, 
of  time  in  which  he  is  the  absolute  owner- 
in  which  any  right  of  the  wife  can  attach, 
or  in  which  the  property  can  be  affected 
with  the  quality  of  exemption  as  against  the- 
vendor.  In  effect,  he  takes  it  charged  with 
the  lien.  The  transaction  is  substantially 
the  same  as  though  the  mortgagee  in  terms 
conveyed  subject  to  a  lien,  or  reserved  the 
title  as  security  for  the  payment  of  the  pur- 
chase money.  The  principle  is  the  same  a»- 
that  by  which  purchase-money  real-estate- 
mortgages  are  given  precedence  over  exist- 
ing liens,  which  is  thus  stated  in  23  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  470 :  "The  priority^ 
of  the  purchase-money  mortgage  to  other- 
liens  created  before  the  execution  of  the- 
mortgage  rests  upon  the  doctrine  that  the- 
deed  from  the  vendor  and  the  mortgage  b^ 
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endee  are  parts  of  one  single  and  en- 
Tansaction.  Because  the  seisin  of  the 
te  is  thus  instantaneous,  the  title  to 
ind  does  not  for  a  single  moment  rest 
m,  but  merely  passes  through  him  and 
in  the  mortgagee  without  stopping  bcn- 
Uy  in  the  purchaser;  and,  during  such 
ataneous  passage,  the  prior  lien  can- 
ittach  to  the  title."  The  principle  is 
ed  to  transactions  like  the  present  in 
er  V.  Kelderbouse,  8  Minn.  207,  Gil. 
Paterson  v.  Higgins,  58  111.  App.  268, 
ases  cited  in  6  Cyc.  Law  &  Proc.  p.  999, 
S9. 
e  judgment  is  affirmed. 

the  Justices  concur. 


OtJISIANA  SUPREME  COXIRT. 

ORIDA  D.  LANDRY  et  al.,  Appts., 

V. 

IE    E.    SENITIERRE    BELLANGER 
et  al. 

(—  La.  — ,  45  So.  956.) 

rlage  —  Irregularity  —  effect. 

man  and  a  woman  competent  to  marry 
through  the  marriage  ceremony  before 
itholic  priest  and  three  witnesses,  in- 
ng  to  marry;  and  the  priest  made  on 
narriage  record  of  his  church  an  entry 

adnote  by  Pbovosxt,  J. 


reciting  that,  in  view  of  a  license  issued  by 
the  clerk  of  court,  he  had,  in  the  presencv 
of  the  witnesses  required  by  law,  received  the 
free  and  mutual  consent  of  marriage  be- 
tween the  parties,  and  had  given  them  the 
nuptial  benediction,  and  caused  tliem  and 
the  witnesses  to  sign  "the  present  act  of 
marriage."  The  parties  had  already  married 
before  a  justice  of  the  peace,  or  rather  gone 
through  the  forms  of  a  marriage,  since  the 
woman's  first  husband  was  then  still  living; 
and  the  priest  was  under  the  impression 
that  said  marriage,  although  no  marriage  in 
the  eye  of  the  Catholic  Church,  yet  was 
valid  in  the  eye  of  the  civil  law,  and  that 
therefore  the  ceremony  before  him  was  in- 
tended to  be  merely  a  religious  marriage; 
hence,  he  acted  under  the  same  license  which 
had  done  service  for  the  other  marriage,  and 
did  not  send  to  the  clerk  of  court  a  certifi- 
cate of  marriage  signed  by  three  witnesses, 
as  required  by  law;  and  he  caused  his  own 
record  to  be  signed  by  only  two  of  the  wit- 
nesses, no  greater  number  being  required  for 
a  church  record.  In  a  suit  contesting  the 
will  of  the  husband  in  favor  of  the  wife,  a» 
made  in  favor  of  a  mere  concubine, — Held, 
that  the  ceremony  before  the  priest  was  a 
marriage,  and  not  a  mere  blessing  of  the 
null  and  void  marriage  before  the  justice  of 
the  peace. 

(February   17,   1908.) 

APPEAL  by  plaintiifs  from  a  judgment 
of  the  Judicial  District  Court  for  the 
Parish  of  St.  Mary  in  defendants'  favor  in 
a  suit  to  establish  a  right  to  succession  to 


'  Note.  —  Effect  upon  duly  solemn- 
rd  marritige  of  absence  of  licenae 
piired  by  statute. 

lis  note  does  not  include  cases  of  want 
uthority  or  license  on  the  part  of  the 
performing  the  ceremony  to  exercise 
function.  It  is  complementary  in  part 
case  note  to  Reaves  v.  Reaves,  2  L.R.A. 
i.)  353,  on  the  effect  on  a  common- law 
•iage  of  failure  to  conform  to  the  re- 
?ments  of  statutes  regulating  marriages, 
■hich  note  reference  is  made  for  those 
1  which  discuss  the  effect  of  noncom- 
ice  with  statutes  requiring  a  license  to 
ry  to  be  obtained,  upon  marriages  valid 
ommon  law,  but  entered  into  without 
nonial   celebration;    while   the    present 

contains  those  cases  which  involve  the 
t  of  failure  to  obtain  a  license  upon 
riages  where  a  ceremony  has  been  per- 
led.  In  most  of  these  cases,  however,  a 
3  of  facts  existed  which  would  make  the 
riage  valid  as  a  common-law  marriage; 

in  view  of  the  decisions  in  Ashley  v. 
e,  109  Ala.  48,  19  So.  917,  and  Hawkins 
lawkins.  142  Ala.  671,  110  Am.  St.  Rep. 
38  So.  640,  hereinafter  set  forth,  the  cir- 
stance  that  a  marriage  is  valid  at  com- 
i  law,  rather  than  the  circumstance  of 
performance  of  a  marriage  ceremony. 
Id  seem  to  be  controlling. 
L.R.A.(N.S.) 


It  is  a  general  rule  on  which  the  cases 
seem  well  agreed  that  the  provisions  of  stat- 
utes requiring  that  a  license  be  obtained  be- 
fore performance  of  the  marriage  ceremony 
are  merely  directory,  and  that,  although  a 
marriage  is  entered  into  otherwise  than  in 
accordance  with  the  provisions  of  such  stat- 
utes, it  is  nevertheless  a  valid  marriage.  It 
is  only  when,  by  the  terms  of  these  statutes, 
it  is  specifically  provided  that  a  failure  to 
comply  with  their  provisions  shall  render 
the  marriage  void,  that  this  effect  is  given 
them. 

The  law  upon  the  subject  is  well  stated 
in  Meister  v.  Moore,  96  U.  S.  76.  24  L.  ed. 
826,  where  a  marriage  valid  at  common  law 
was  held  to  be  valid  under  statutes  making- 
certain  requirements  necessary,  although  it 
does  not  appear  in  this  case  that  one  of 
these  requirements  was  the  procuring  of  a 
license.  The  court  there  said:  "A  statute 
may  declare  that  no  marriages  shall  be  val- 
id unless  they  are  solemnized  in  a  prescribed 
manner;  but  such  an  enactment  is  a  very 
different  thing  from  a  law  requiring  all  mar- 
riages to  be  entered  into  in  the  presence  of 
a  magistrate  or  clergyman,  or  that  it  be 
preceded  by  a  license,  or  publication  of 
banns,  or  be  attested  by  witnesses.  Such 
formal  provisions  may  be  construed  as  mere- 
ly directory,  instead  of  being  treated  as  de- 
structive of  a  common-law  ri'jht  to  form  th» 
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the  estate  of  John  T.  Diimeanil,  deceased. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O'Neill  &  Alpha,  for  appellants: 

A  bigamous  marriage  is  not  susceptible 
of  ratification. 

McCaffrey  v.  Benson,  38  La.  Ann.  202,  40 
La  Ann.  14,  3  So.  393;  Virgin's  Succession, 
24  La.  Ann.  485. 

Forced  heirs  have  an  absolute  right  to 
•demand,  at  any  time,  the  seisin  and  pos- 
session of  an  estate  from  the  testamentary 
executrix. 

Sevier  v.  Sargent,  25  La.  Ann.  220;  Lor- 
enz's  Succession,  41  La.  Ann.  1091,  7  L.R.A. 
265,  6  So.  886;  McCan's  Succession.  48  La. 
Ann.  162,  19  So.  220;  Graves's  Succession. 
60  La.  Ann.  435,  23  So.  738;  Beauregard's 
Succession,  49  I^.  Ann.  1180,  '22  So.  348; 
Glancey's  Succession.  114  La.  766,  38  So. 
■664;  Wintz's  Succession,  111  La.  40,  35  So. 
.377. 

Mr.  Charles  F.  Borah,  for  appellees: 

A  marriage,  though  null,  procluces.  never- 
"theless,  its  civil  effects  if  it  has  been  con- 
-tracted  in  good  faith. 

Civil  Code.  arts.  117.  118;  Taylor's  Sue- i 


cession,  39  La.  Ann.  823,  2  So.  581;  Buis- 
siere's  Succession,  41  Ijl.  Ann.  217,  5  So. 
668;  Hernandez's  Succession,  46  La.  Ann. 
962,  24  L.R.A.  831,  15  So.  461;  Hubee's  Suc- 
cession, 20  La.  .4nn.  97 ;  Holmes  v.  Holmes, 
6  La.  403,  26  Am.  Dec.  482;  Pearce's  Suc- 
cession, 30  La.  Ann.  1169;  Sabalot  v.  Popu- 
ius,  31  La.  Ann.  854;  Fortier's  Succession, 
51  La.  Ann.  1597,  26  So.  554. 

Provosty,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiffs  are  the  children  and  grand- 
children and  legal  heirs  of  John  T.  Dumes- 
nil,  deceased;  and  the  defendant  is  the  lega- 
tee under  his  will,  and  executrix  under  his 
will  without  bond.  The  numerous  demands 
of  the  petition,  based,  all  except  one,  on  the 
supposed  nullity  of  marriage  between  the  de- 
ceased and  the  defendant,  need  not  be  de- 
tailed, since  we  have  reached  the  conclusion 
that  the  marriage  was  valid.  The  one  ex- 
ception is  a  demand  by  the  plaintiffs  to  be 
recognized  as  legal  heirs,  and  put  in  pos- 
sesnion. 

Defendant  and  the  deceased  went  through 
the  ceremony  of  marriage  on  two  different 


•iiarriage  relation  by  words  of  present  assent. 
And  such,  we  think,  has  been  the  rule  gen- 
erally adopted  in  construing  statutes  regu- 
lating marriage.  Whatever  directions  they 
may  give  respecting  its  formation  or  sol- 
emnization, courts  have  usually  held  a  mar- 
riage good  at  common  law  to  be  good  not- 
"withstanding  the  statutes,  unless  they  con- 
tain express  words  of  nullity." 

In  Haggin  v.  Haggin,  35  Neb.  375,  53 
N.  W.  209.  in  which,  however,  the  question 
appears  to  have  been  the  validity  of  a  mar- 
riage solemnized  by  an  unauthorized  person, 
it  is  said  that  a  license  to  marry  is  but  a 
preliminary  step  in  the  proceedings,  taking 
the  place  of  proclamation  of  the  banns  in 
the  church  as  practised  under  the  British 
ecclesiastical  law,  and,  while  the  solemniza- 
tion of  the  marriage  without  a  license  would 
render  the  party  performing  the  ceremony 
liable,  it  will  not  affect  the  validity  of  the 
marriage,  if  otherwise  legal. 

In  State  v.  Robbins,  28  N.  0.  (6  Tred.  L.) 
23,  44  Am.  Dec.  64,  it  was  held,  in  a  prose- 
cution for  bigamy,  that  defendant's  first 
marriage,  which  was  solemnized  by  a  jus- 
tice of  the  peace  and  followed  by  cohabita- 
tion, was  valid,  although  no  license  was  ob- 
tained. To  the  same  effect  is  State  v.  Par- 
ker, 100  N.  C.  711,  11  S.  E.  517,  where  the 
marriage  was  performed  by  a  minister  with- 
-out  any  license  having  been  procured. 

And  in  Burks  v.  State  (Tex.  Crim.  App.) 
94  S.  \V.  1040,  it  was  held  that,  where  a 
minister  performed  the  ceremony,  and  the 
parties  agreed  to  live  as  husband  and  wife, 
and  did  so  until  it  was  discovered  that  the 
man  had  not  been  divorced  from  his  first 
wife,  there  was  a  valid  common-law  mar- 
riage which  would  support  a  prosecution  for 
bigamv.  although  no  license  had  been  ob- 
15  L.R.A.(X.S.) 


tained  by  the  parties.  The  court  said:  "It 
is  not  a  prerequisite  to  the  validity  of  a 
marriage  that  a  license  issue.  The  issuance 
of  the  marriage  license,  and  the  execution 
of  it  by  marrying  the  parties,  and  the  re- 
turn, is  but  evidence  of  a  marriage.  The  is- 
suance of  the  license  authorizes  the  mar- 
riage, but  the  license  itself  does  not  consti- 
tute a  marriage." 

In  Franklin  v.  Ijee.  30  Ind.  App.  31.  02  N. 
E.  78.  where  the  question  was  raised  regard- 
ing the  legality  of  a  marriage  of  appellee's 
father  and  mother,  it  was  held  that  such 
marriage  is  valid  where  formally  cele- 
brated by  an  authorized  person,  although  no 
license  to  marry  may  have  been  procured; 
the  statutory  provision  as  to  the  issuance 
of  such  license  being  regarded  as  merely  di- 
rectory. 

In  Cannon  v.  .\lsbury,  1  A.  K.  Marsh.  76, 
10  Am.  Dec.  709.  in  an  action  of  assumpsit 
upon  a  promise  to  marry,  where  the  objec- 
tion was  made  that  there  was  no  averment 
that  the  parents'  consent  had  been  secured, 
which  was  necessary  to  obtain  a  license,  it 
was  said  that  the  statutes  prohibiting  mar- 
riage without  a  license  did  not  annul  a  mar- 
riage entered  into  without  compliance  with 
their  provisions. 

In  Gardiner  v.  Manchester.  88  Me.  249, 
33  Atl.  990,  a  marriage  performed  by  an 
authorized  person  was  held  valid,  although 
no  certificate  of  intention  was  obtained  as 
required  bv  law. 

In  Snuffer  v.  Karr.  197  Mo.  182.  94  S.  W. 
983.  an  action  for  admeasurement  of  dower, 
it  was  held  that,  where  the  evidence  showed 
a  public  marriage  and  a  ceremony  by  a  min- 
ister of  the  gospel,  and  a  living  together  as 
man  and  wife  for  several  months  thereafter, 
there  was  a  valid  marriage  although  no  li- 
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Ions,  with  the  intention  of  marrying: 
st  time  before  a  justice  of  the  peace, 
defendant  already  had  a  living,  undi- 
ct  husband ;  and  a  second  time  before 
tholic  priest  after  the  death  of  this 
,nd.  At  this  second  marriage  no  new 
age  license  was  obtained;  the  old  one 
had  served  for  the  marriage  before 
istice  of  the  peace  was  made  to  serve  a 
i  time. 

!  contention  of  plaintiffs'  learned  coun- 
that  the  marriage  before  the  priest 
lot  a  marriage,  but  a  mere  religious 
ng  of  the  null  and  void  marriage  be- 
he  justice;  but  the  record  shows  oth- 

priest  testified  that  "the  whole 
age  service  was  read,  and  everything 
one  just  like  if  they  were  being  mar- 
iriginally  in  the  church,  except  the  li- 
was  not  signed." 

fou  went  through  the  marriage  cere- 

f 

Ves,  sir;   for  the  church,  and  had  it 

I  by  the  witnesses. 

Did  I  understand  you  to  say  that  there 


were  three  witnesses  to  this  marriage  per 

formed  by  you ! 
A.  Yes,  sir;  Father  Fountain  was  there 
Q.  Do  you   recognize   this   marriage  per 

formed  by  you  as  a  valid  marriage  in  thi 

church  ? 
A.  Yes,  sir. 

With  reference  to  the  marriage  before  thf 
justice  of  the  peace  the  same  witness  testi 
fied: 

Q.  You  never  heard  their  marriage  ques 
tioned,  or  never  heard  that  they  were  nol 
married  ? 

A.  No,  sir;  but  for  the  church,  it  did  not 
recognize  them  as  married. 

The  priest  thought  that,  at  the  time  of 
her  marriage  before  the  justice,  defendant 
had  been  divorced  from  her  first  husband, 
and  that  as  a  consequence  the  iirst  marriage 
was  a  valid  marriage  in  the  eye  of  the  civil 
law,  though  no  marriage  in  the  eye  of  the 
church;  and,  as  a  consequence,  he  thought 
that  a  new  license  did  not  need  to  be  ob- 
tained, nor  a  new  certificate,  or  act  of  mar- 
riage, be  sent  to  the  clerk  of  court;  but  he 
considered  that  an  act  or  record  of  the  mar- 


had  been  obtained;  the  statute  pro- 
:  for  the  procurement  of  such  a  license 
directory  in  character,  and  containing 
ovision  declaring  marriages  without  a 
B  void. 

Chapman  v.  Chapman,  11  Tex.  Civ. 
3D2,  32  S.  W.  604,  a  contest  over  the 
to  administration  of  a  deceased  hus- 
estate,  it  was  held  that,  where  it  was 
that  a  ceremony  was  performed  by  a 
:er,  and  that  the  parties  lived  together 
veral  years,  their  marriage  was  valid, 
thstanding  it  was  celebrated  without  a 

Connors  v.  Connors,  5  Wyo.  439,  40 
86,  it  was  held  that  the  finding  of  the 
as  a  conclusion  of  law,  that  a  mar- 
was  valid  whether  a  license  was  ob- 
or  not,  was  correct.  The  evidence  in 
;ase,  however,  showed  that  a  license 
isued,  but  had  not  been  recorded. 
Greaves  v.  Greaves,  L.  R.  2  Prob.  & 
123,  where  a  statute  provided  that  a 
ELge  should  be  null  and  void  if  per- 
knowingly  and  wilfully  intermarried 
lit  obtaining  a  license,  it  was  held 
18  the  woman  did  not  know  that  no  li- 
had  been  obtained  at  the  time  the  cere- 
was   performed,   the    marriage    was 

in  Culling  v.  Culling  [1896]  P.  116, 
3  held  that  a  marriage  between  Eng- 
ubjects,   performed  by  a  chaplain  on 

an  English  man-of-war  at  a   foreign 
n,  was  valid  without  a  license, 
the  other  hand,  in  Bashaw  v.  State.  1 

177,   it   was   held   that    a    marriage 
ut  license  was  invalid,  where  the  stat- 
rovided  that   it  should  be   illegal  and 
f  performed  without  a  license. 
R.A..(N.S.)  ! 


In  Ashley  v.  State,  109  Ala.  48,  19  So. 
917,  a  prosecution  for  bigamy,  it  appeared 
that  the  alleged  bigamous  marriage  was  sol- 
emnized by  a  justice  of  the  peace,  who  him- 
self issued  the  license,  having  received  from 
the  probate  judge,  whose  duty  it  was  to  is- 
sue them,  a  lot  of  blank  marriage  licenses, 
the  probate  judge  telling  him  to  issue  them 
from  time  to  time  to  parties  who  might  ap- 
ply to  him  for  them.  No  cohabitation  fol- 
lowed the  marriage.  It  was  held  that,  a  li- 
cense so  issued  not  being  valid,  the  alleged 
marriage,  not  having  been  followed  by  co- 
habitation, was  not  valid  as  either  a  stat- 
utory or  a  common-law  marriage,  and  that 
therefore  the  defendant  could  not  be  con- 
victed. 

So,  also,  in  Hawkins  v.  Hawkins,  142  Ala. 
.571,  110  Am.  St.  Rep.  53,  38  So.  640,  it  was 
held  that,  where  marriage  licenses  had  been 
signed  in  blank  by  the  probate  judge,  and 
delivered  to  a  justice  of  the  peace  with  di- 
rections to  fill  in  the  blanks  as  occasion 
might  arise,  a  licen.se  so  issued  was  invalid, 
and  a  ceremony  performed  under  the  sup- 
posed authorization  of  such  license,  not  fol- 
lowed by  cohabitation,  constituted  neither  a 
valid  statutory  nor  common-law  marriage; 
and  that  therefore  a  bill  in  equity  might  be 
maintained  to  have  such  marriage  declared 
void. 

In  O'Connor  v.  Kennedy,  15  Ont.  Rep. 
20,  the  English  statute,  making  all  marriages 
solemnized  without  publication  of  banns 
or  license  of  marriage  from  a  person  or  per- 
■lons  having  authority  to  grant  the  same, 
iirst  had  and  obtained,  null  and  void  to  all 
intents  and  purposes  whatsoever,  was  held 
to  be  in  force  in  Ontario. 
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riage  was  necessary  for  the  church,  and  ac- 
cordingly he  made  the  following  entry  on  the 
record  of  marriages  of  his  church,  and  caused 
the  parties  and  two  witnesses  to  sign  it,  the 
church  requiring  only  two  witnesses,  and 
not  three,  like  the  civil  law : 

"In  the  year  one  thousand  nine  hundred 
and  five,  the  twenty  ninth  of  March, 

"I,  the  undersigned,  in  view  of  the  license 
of  the  Hon.  Clerk  of  Court,  no  canonical 
obstacle  being  known  to  me,  have  received 
the  free  verbal  and  mutual  consent  of  mar- 
riage between:  John  T.  Dumesnil,  legiti- 
mate son  of  age  of  Theodore  Dumesnil  and 
of  Odile  Fenholt, 

"And  Marie  Eline  Senitierre,  legitimate 
daughter  of  age  of  Valcourt  Senitierre,  and 
of  Marie  Mendozo,  and  have  given  them  the 
nuptial  benediction  in  the  presence  of  the 
witnesses  required  by  the  law,  who  have 
signed  the  present  act  of  marriage  with  me 
and  the  said  spouses." 

Tlie  learned  counsel  for  plaintiffs  seek  to 
make  a  point  on  the  circumstance  that  this 
"act  of  marriage"  reads,  "and  have  given 
them  the  nuptial  benediction;'"  whereas  an- 
other act  of  marriage,  evidencing  the  mar- 
riage of  another  couple,  and  which  has  been 
offered  in  evidence,  reads,  "and  have  united 
them  in  the  sacred  bonds  of  matrimony;" 
arguing  that  the  one  ceremony  was  merely 
the  religious  blessing  of  a  supposedly  pre- 
existing marriage,  while  the  other  was  a 
uniting  in  the  bonds  of  matrimony.  The 
argument  is  by  no  means  conclusive;  and, 
moreover,  defendant  produced  a  third  act  of 
marriage  evidencing  the  marriage  of  still 
another  couple  and  reading  precisely  as  does 
that  of  her  own  marriage. 

Learned  counsel  also  argue  that  the  priest 
testifies  that  he  understood  that  the  parties 
were  already  married  civilly,  and  that  all 
that  was  needed  at  his  hands  was  a  re- 
ligious blessing  of  their  marriage.  It  must 
be  admitted  that  the  Reverend  Father  is 
not  as  clear  as  he  might  have  been  in  his 
explanations ;  but  the  foregoing  extract  from 
his  testimony  shows  unmistakably  that  the 
ceremony  which  had  taken  place  before  the 
justice  was  no  marriage  at  all  in  the  eye  of 
the  church,  and  that  the  ceremony  which  he 
performed  was  an  actual  marriage,  and  not 
merely  the  offering  of  a  prayer  over  an  ex- 
isting marriage.  The  record  which  he  drew 
up,  in  witness  and  faith  of  what  he  had 
done,  and  which  he  caused  to  be  signed  by 
the  witnesses  and  the  parties,  was  not  the 
record  of  a  prayer  or  blessing  over  an  ex- 
isting marriage  but,  in  its  own  words,  was 
"the  present  act  of  marriage." 

True,  only  two  witnesses  signed  it,  and  the 
civil  law  requires  that  three  shall  sign;  and 
true,  also,  no  new  license  was  obtained ;  but, 
as  already  stated,  three  witnesses  were  pres- 
16  L.R.a!(N.S.) 


ent  at  the  marriage;  and  if  a  man  ani)  a 
woman  of  age  and  unmarried  go  through  the 
ceremony  of  a  marriage  freely  before  a 
priest  and  three  witnesses,  intending  to  mar- 
ry, and  especially  if  they  thereafter  live  as 
husband  and  wife  believing  themselves  to  be 
such,  it  is  a  marriage,  even  though  no  li- 
cense was  ever  issued  and  no  act  of  marriage 
ever  drawn  up.  Civil  Code,  art.  105 ;  Holmes  v. 
Holmes.  6  La.  470,  20  Am.  Dec.  482 ;  Hubee's 
Succession.  20  La.  Ann.  07 ;  Pearce's  Succes- 
sion, 30  La.  Ann.  1169;  Sabalot  v.  Popu- 
lus,  31  La.  Ann.  854;  Fortier's  Succession, 
51  La.  Ann.  1562,  26  So.  554. 

The  defendant  insists  that  at  the  time  of 
her  marriage  before  the  justice  of  the  peace 
she  thought  that  she  had  obtained  a  divorce 
from  her  first  husband;  but  we  find  no  ne- 
cessity of  going  into  that. 

We  do  not  understand  that  defendant  has 
at  any  time  refused  to  accord  to  plaintiffs 
their  legal  right  to  be  placed  in  possession 
upon  their  complying  with  the  requirements 
of  law  in  such  cases.  This  was  the  view 
taken  by  the  learned  judge  a  quo,  and  meets 
with  our  approval. 

The  judgment  dismissing  plaintiffs'  suit 
is  affirmed. 

Petition  for  rehearing  denied  March  16, 
1908. 


MICHIGAN  StTPREME  COURT. 

EDITH  DURFEE  GRINDLING,  Appt, 

v. 

RICHARD  REYHL,  Admr.,  etc.,  of  Anna  B. 

Risch,  Deceased,  et  al. 

(149  Mich.  641,  113  N.  W.  290.) 

Specllic  performance  —  devise  of  land. 

Specific  performance  of  a  parol  agreement 
by  one  to  devise  real  estate  to  her  sister 
will  not  be  decreed  in  favor  of  the  latter,  al- 
though she,  in  reliance  thereon,  furnished 
support  to  the  former,  who  was  engaged  in 
caring  for  the  parents  of  the  parties,  wliere 
no  possession  was  taken,  or  improvements 
made  on  the  property. 

(October  4,  1907.) 


Case  3fofc.  —  Specific  performance  of 
oral  contract  to  dei-lse  or  convey  land 
in  consideration  of  performing  serV' 
ices- or  furnishing  support,  vihere  no 
possession  taJeen,  or  improvement* 
ntade. 

Although  the  courts  are  not  in  harmony 
on  the  proposition  as  to  whether  or  not  the 
performance  of  services,  or  furnishing  of 
support,  under  a  contract  to  devise  realty 
in  consideration  thereof,  is  sufficient  part 
performance  to  satisfy  the  statute  of  fraods 
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'EAL  by  complainant  from  a  decree 
f  the  Circuit  Court  for  Livingston 
y,  in  Chancery,  in  defendants'  favor 
luit  to  compel  specific  performance  of 
ract  to  devise  land.  Affirmed, 
facts  are  stated  in  the  opinion, 
srs.   Shields   &   Shields,    for   appel- 

lerson  may  enter  into  a  valid  agree- 
binding  himself  to  make  a  particular 
lentary  disposition  of  his  property, 
ton  V.  Faxton,  28  Mich.  159;  Sword 
ith,  31  Mich.  247;  Mundy  v.  Foster, 
;h.  314;  De  Moss  v.  Robinson,  46  Mich. 
Am.  Rep.  144,  8  N.  W.  712;  Car- 
si  V.  Carmichael,  72  Mich.  76,  1  Li.R.A. 
6  Am.  St.  Rep.  528,  40  N.  W.  173; 
r.  Pope,  73  Mich.  483,  41  N.  W.  514; 


Keagle  v.  Pessell,  91  Mich.  623,  52  N.  W. 
58;  Wright  v.  Wright,  99  Mich.  170,  23 
L.R.A.  196.  58  N.  W.  64;  Sammon  v.  Wood, 
107  Mich.  506,  65  N.  W.  529. 

The  fact  that  the  services  were  done  by 
the  complainant  in  accordance  with  her  con- 
tract relieves  this  case  of  any  question  that 
might  otherwise  arise  under  the  statute  of 
frauds. 

De  Moss  V.  Robinson,  46  Mich.  65,  41 
Am.  Rep.  144,  8  N.  W.  712;  Carmichael  v. 
Carmichael;  Keagle  v.  Pessell;  and  Wright 
V.  Wright, — supra;  Sammon  v.  Wood,  107 
Mich.  510,  65  N.  W.  629. 

The  contract,  having  been  fully  performed 
on  the  part  of  the  complainant,  is  not  with- 
in the  statute,  and,  the  decedent  having  ac- 
cepted the  performance  on  the  part  of  the 


no  possession  of  real  estate  is  taken 
such  contract,  yet  the  weight  of  au- 
r  holds  that,  if  the  support  to  be  fur- 
,  or  services  to  be  rendered,  are  of 
,  character  as  to  be  capable  of  an  ap- 
lately  accurate  estimate,  and  their 
liquidated  in  money,  so  that  the  prom- 
ay  be  made  substantially  whole,  spe- 
erformance  will  not  be  decreed.  But, 
the  services  rendered  are  referable  ex- 
;ly  to  the  contract  in  question,  and  are 
h  a  character  as  to  make  it  difficult 
imate  their  value  by  any  pecuniary 
rd,  so  that  to  refuse  a  specific  per- 
ice  and  leave  the  promisee  to  such 
IS  can  be  obtained  by  him  in  an  action 
r  would  enable  the  promisor  thereby 
petrate,  under  the  protection  of  the 
I  of  frauds,  a  fraud  upon  him,  spe- 
erformance  will  be  granted, 
said  by  the  court  in  Teske  v.  Ditt- 
,  70  Neb.  544,  113  Am.  St.  Rep.  802, 
W.  57:  "Where  the  situation  is  such 
be  promisee  cannot  be  restored  to  his 
il  position,  to  permit  the  promisor  to 
ate  his  agreement  under  cloak  of  the 
;  of  frauds,  having  received  a  sub- 
il  and  valuable  consideration,  would 
rhly  inequitable.  Courts  of  equity, 
the  very  beginning,  have  striven  to 
lin  the  statute  in  its  integrity  as  a 
tive  of  fraud,  while  strenuously  re- 
ig  its  use  as  a  means  of  working 
A  defendant  will  not  be  allowed  to 
'  his  own  fraud  behind  the  statute  of 
,  nor  to  use  that  statute  as  an  instru- 
jf  fraud  and  wrong.  When  the  stat- 
invoked  to  sanction  a  palpable  fraud 
)ne  who  has  performed  his  agreement 
nnot  be  restored  to  his  original  posi- 
court  of  equity  must  interpose  its  au- 
r." 

sidering  the  same  subject,  the  court,  in 
urg  v.  Fosseen,  75  Minn.  350.  43  L.R. 
',  74  Am.  St.  Rep.  490,  78  N.  W.  6. 
I  with  approval  from  Pom.  Spec.  Perf. 
itr.  {  71,  as  follows:  "The  control- 
lotive  of  the  statute  is  one  of  expedi- 
md  convenience;  and  this  motive  has 
!  been  kept  in  view  by  the  ablest  courts 
ir  work  of  interpretation.  As  its  pri- 
l.A.(N.S.) 


mary  object  is  to  prevent  mistakes,  frauds, 
and  perjuries  by  substituting  written  for 
oral  evidence  in  the  most  important  classes 
of  contracts,  the  courts  of  equity  have  es- 
tablished the  principle,  which  they  apply 
under  various  circumstances,  that  it  shall 
not  be  used  as  an  instrument  for  the  accom- 
plishment of  fraudulent  purposes;  designed 
to  prevent  fraud,  it  shall  not  be  permitted 
to  work  fraud.  This  principle  lies  at  the 
base  of  the  doctrine  concerning  part  per- 
formance, but  is  also  enforced  wherever  it  ia 
necessary  to  secure  equitable  results." 

On  the  same  subject,  the  court,  in  Rhodes 
V.  Rhodes,  3  Sandf.  Ch.  279,  said:  "It  is 
settled  that  the  payment  of  the  considera- 
tion will  not  in  general  be  deemed  such  a 
part  performance  as  to  relieve  a  parol  con- 
tract from  the  operation  of  the  statute.  But 
the  reason  for  this — viz.,  that  in  such  a  case 
the  repayment  of  the  consideration  will 
place  the  parties  in  the  same  situation  in 
which  they  were  before — shows  that  the  rule 
applies  to  a  moneyed  consideration  only. 
If  the  consideration  for  the  contract  be  labor 
and  services,  those  may  sometimes  be  esti- 
mated, and  their  value  liquidated  in  money 
so  as  measurably  to  make  the  vandee  whole 
on  rescinding  the  contract.  But  in  a  case 
like  this,  where  the  services  to  be  rendered 
were  of  such  a  peculiar  character  that  it  is 
impossible  to  estimate  their  value  to  An- 
drew Rhodes  by  any  pecuniary  standard,  and 
where  it  is  evident  that  he  did  not  intend 
to  measure  them  by  any  such  standard,  it 
is  out  of  the  power  of  any  court,  after  the 
performance  of  the  services,  to  restore  Hen- 
ry Rhodes  to  the  situation  in  which  he  was 
before  the  contract  was  made,  or  to  compen- 
sate him  in  damages." 

A  somewhat  different  theory,  to  both  ex- 
plain and  support  the  action  of  courts  of 
equity  in  preventing  the  use  of  the  statute 
of  frauds  to  defeat  the  specific  perform- 
ance of  such  oral  contracts,  is  advanced  by 
Selborne,  L.  C,  in  Maddison  v.  Alderson,  L. 
R.  8  App.  Cas.  467.  This  theory  is  that  the 
equities  which  move  a  court  to  decree  spe- 
cific performance  of  an  oral  contract  to  con- 
vey real  estate,  void  because  of  the  statute 
of  frauds,  result  from  the  acts  done  in  ex- 
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compIainaDt,  her  representative  is  estopped 
from  pleading  the  statute. 

Carmichael  v.  Carmichael;  Bird  v.  Pope; 
and  Keagle  v.  Pessell, — supra;  Walker  v. 
WilmiDgton,  C.  &  A.  R.  Co.  26  S.  C.  80,  I 
S.  E.  366;  McClure  v.  Otrich,  118  III.  320, 
8  N.  E.  784;  Simmons  v.  Headlee,  04  Mo. 
482,  7  S.  W.  20;  McCasland  v.  JEtna.  L.  Ins. 
Co.  108  Ind.  130,  9  N.  E.  119;  Swain  v. 
Seamens,  9  Wall.  254,  19  L.  ed.  554. 

Mr.  Ix>ui8  E.  Howlett,  for  appellees : 

The  payment  of  the  purchase  price  alone 
is  not  sufficient. 

Lamb  v.  Hinman,  46  Mich.  112,  6  N.  W. 
675,  8  N.  W.  709;  Peckham  v.  Balch,  49 
Mich.  179,  13  N.  W.  506;  Kelly  v.  Kelly, 
54  Mich.  30,  19  N.  W.  580;  Dickinson  v. 
Wright,  56  Mich.  42,  22  N.  W.  312;  Kelsey 
V.  McDonald,  76  Mich.  188,  42  N.  W.  1103. 


Montgomery,  J.,  delivered  the  opinion  of 
the  court: 

This  bill  is  filed  for  the  specific  perform- 
ance of  a  parol  contract.  The  bill  avers 
that  complainant,  who  was  formerly  Edith 
Durfee,  and  Anna  B.  Durfee,  decedent,  were 
sisters;  that  decedent  was  the  owner  of  the 
described  40  acres  of  land  and  of  three 
eighths  of  an  adjoining  40,  subject  to  the 
life  estate  in  the  father  and  mother  of  the 
parties ;  that  decedent,  Anna  B.  Durfee,  was 
living  at  home  on  these  premises  with  the 
father  and  mother,  caring  for  the  parents; 
and  that  it  was  agreed  that  decedent  should 
take  this  care  of  the  parents,  and  that  com- 
plainant should  provide  for  the  care  and 
maintenance  of  said  decedent,  and  should 
furnish  money  to  Anna  B.  Durfee  with 
which   to  buy  food,   provisions,  and   cloth- 


ecution  of  the  contract,  and  not  (within  the 
meaning  of  tlie  statute)  from  the  contract 
itself.  After  supposing  the  case  of  a  parol 
contract  to  sell  land,  completely  performed 
on  both  sides  as  to  everythin<;  except  con- 
veyance, the  Lord  Chancellor  said,  "The  mat- 
ter has  advanced  beyond  the  stage  of  con- 
tract; and  the  equities  which  arise  out  of 
the  stage  which  it  has  reached  cannot  be 
administered  unless  the  contract  is  regarded. 
The  choice  is  between  undoing  what  has  been 
flone  (which  is  not  always  possible,  or,  if 
possible,  just),  and  completing  what  has 
l)een  left  undone.  The  line  may  not  always 
be  capable  of  being  so  clearly  drawn  as  in 
the  case  which  I  have  supposed;  but  it  is 
not  arbitrary  or  unreasonable  to  hold  that, 
when  the  statute  says  that  no  action  is  to 
be  brought  to  charge  any  person  upon  a  con- 
tract concerning  land,  it  has  in  view  the  sim- 
ple case  in  which  he  is  charged  upon  the 
contract  only,  and  not  that  in  which  there 
are  equities  resulting  from  res  gestce  sub- 
sequent to  and  arising  out  of  the  contract. 
So  long  as  the  connection  of  those  rea  gestce 
with  the  alleged  contract  does  not  depend 
upon  mere  parol  testimony,  but  is  reasonably 
to  be  inferred  from  the  res  gestce  them- 
selves, justice  seems  to  require  some  such 
limitation  of  the  scope  of  the  statute,  which 
might  otherwise  interpose  an  obstacle  even 
to  the  rectification  of  material  errors,  how- 
ever clearly  proved,  in  an  executed  convey- 
ance founded  upon  an  unsigned  agreement." 
And  this  doctrine  was  applied  in  the  fore- 
going case  by  the  court  in  refusing  to  de- 
cree specific  performance  of  a  contract  to  de- 
vise real  estate  in  consideration  of  support 
to  be  furnished  and  services  to  be  rendered, 
because  the  agreement  made  between  the 
parties  was  for  the  performing  of  something 
by  the  promisee — the  giving  of  services — 
which  she  was  performing  at  the  time  of  the 
contract  and  had  been  performing  some  time 
prior  thereto,  and  which,  therefore,  was  not 
unequivocally  referable  to  such  contract. 
Under  this  state  of  facts,  the  court  said: 
"The  present  case,  resting  entirely  upon  the 
parol  evidence  of  one  of  the  parties  to  the 
16  L.R.A.(N.8.) 


transaction,  after  the  death  of  the  other, 
forcibly  illustrates  the  wisdom  of  the  rule 
which  requires  some  evidentia  rei  to  connect 
the  alleged  part  performance  with  the  al- 
leged agreement.  There  is  not  otherwise 
enough  in  the  situation  in  which  the  par- 
ties are  found  to  raise  questions  which  may 
not  be  solved  without  recourse  to  equity. 
It  is  not  enough  that  an  act  done  should 
be  a  condition  of,  or  good  consideration  for, 
a  contract,  unless  it  is,  as  between  the  par- 
ties, such  a  part  execution  as  to  change 
their  relative  positions  as  to  the  subject- 
matter  of  the  contract." 

As  a  rule,  the  courts  specifically  enforce 
oral  contracts  because  of  part  performance, 
on  the  theory  of  fraud  on  the  part  of  the 
promisor  in  inducing  the  acts  of  the  prom- 
isee, as  stated,  rather  than  on  the  theory  ad- 
vanced bv  Selborne,  L.  C.  Thus,  in  Brinton 
V.  Van  Cott,  8  Utah,  480,  33  Pac.  218,  where 
services  were  performed  which  were  of  such 
a  peculiar  character  that  it  was  impossi- 
ble to  estimate  their  value  by  any  pecuniary 
standard,  a  contract  to  devise  real  estate,  o'f 
which  the  promisee  had  never  had  posses- 
sion, was  specifically  enforced  on  the  theory 
that  "the  services  rendered  were  of  such 
a  peculiar  character  that  it  would  be  ex- 
ceedingly difficult,  and  probably  impossible, 
to  estimate  their  value  to  the  deceased  by 
any  pecuniary  standard.  It  is  evident  from 
the  contract  that  the  deceased  did  not  intend 
to  measure  such  services,  care,  and  com- 
pany of  the  plaintiff  by  any  such  pecuniary 
standard;"  and  that,  the  plaintiff  having 
performed  her  part  of  the  mutual  contract, 
and  the  deceased  having  derived  the  full 
benefit  thereof,  a  failure  on  the  part  of  the 
defendant  to  perform  would  work  fraud 
upon  the  plaintiff. 

To  the  same  effect,  under  a  very  similar 
state  of  facts,  is  Svanburg  t.  Fosseen,  su- 
pra. This  case  was  approved,  but  distin- 
guished, by  the  same  court,  in  Stellmacher 
V.  Bruder,  89  Minn.  607,  99  Am.  St.  Rep. 
609,  06  N.  W.  324,  wherein  specific  perform- 
ance of  a  contract  to  devise  realty  in  con- 
sideration of  services  to  be  performed  wss 
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d  pay  the  running  expenses  of  the 
Id,  and  that  complainant,  when  not 
I,  should  make  her  home  with  said 
t  and  their  parents  as  aforesaid; 
consideration  of  the  services  per- 
by  complainant,  and  in  considera- 
the  money  furnished  to  said  Anna  B. 
hen  Durfee,  by  complainant,  and  to 
ished  to  her,  said  Anna  B.  Durfee 
1  and  there  promise  and  agree  that 
death  she,  the  said  Anna  B.  Bisch, 
irfee,  would  leave  all  her  property  of 
r  nature,  whether  real,  personal,  or 
to  complainant.  The  bill  further 
lat  from  that  time  until  the  death 
^nna  B.  Bisch  complainant  furnished 
ma  of  money,  including  her  total  in- 
ad  the  food,  clothing,  and  provisions 
rything  requisite  to  keep  said  Anna 


B.  Bisch,  then  Durfee,  in  comfortable  cir- 
cumstances, including  living  expenses,  cloth- 
ing, spending  money,  and  the  usual  pleas- 
ures of  ladies  in  her  circumstances  of  life; 
that  said  complainant  did  furnish  the  sum 
of  $200  per  year  from  the  time  of  said  agree- 
ment up  until  the  death  of  said  Anna  B. 
Bisch,  and  during  all  that  time  said  Anna 
B.  Bisch,  then  Durfee,  lived  at  home  under 
the  contract  and  agreement  so  made  as 
aforesaid;  that  complainant  relied  upon 
said  contract  and  agreement  so  made  with 
Anna  B.  Risch,  then  Durfee,  and,  in  pursu- 
ance of  said  contract,  said  Anna  B.  Bisch, 
then  Durfee,  did  on  the  27th  day  of  March, 
1902,  execute  a  will  leaving  to  complain- 
ant all  of  her  property,  etc.  The  bill  avers 
that  the  will  was  refused  probate  on  the 
ground  that  it  had  been  impliedly  revoked 


>ecause  there  was  no  such  element  of 
ar  personal  and  domestic  relation  as 
in  the  Svanburg  Case,  and  it  did  hot 
that  the  plaintiff  could  not  be  fairly 
lated  in  money  for  the  serv'ices  per- 
This  decision  was  made  on  appeal 
L  order  sustaining  a  demurrer  to  the 
nt.      The    doctrine   of   Svanburg   v. 

was  also  recognized  and  stated  in 
r.  Vila,  93  Minn.  45,  106  Am.  St. 
0,  100  N.  W.  656,  the  facU  in  which 

in  point. 

?ing  this  doctrine  in  Franklin  v. 
nan,  68  Iowa,  572,  27  N.  W.  759,  an 
itract  to  devise  land  in  consideration 
ces  to  be  performed  and  support  to 
ished  was  specifically  enforced  after 
ance  by  the  promisee,  although  he 
■er  in  possession  of  the  property  cov- 

the  contract. 

nilar  contract  was  also  specifically 
I  in  Lothrop  v.  Marble,  12  S.  D.  511, 
St.  Rep.  626,  81  N.  \V.  885.  although 
imisee  never  was  in  possession,  as 
ired  that  "money  was  not  made  the 
d  by  which  to  measure  the  value  of 
re  and  attention  as  his  [the  prom- 
pitiable  condition  would  be  likely  to 

for  a  period  as  uncertain  as  the 
D  of  life;  and  his  intention  to  convey 
emises     in     consideration     therefor 

in  the  absence  of  fraud  or  injury  to 

govern  the  action  of  the  court.    The 

clearly  within  the  rule  justifying 
>f  equity  in  carrying  into  effect  parol 
ints  to  convey  real  estate,  after  the 
1  faithful  performance  of  such  serv- 
;onsideration  therefor." 
le  very  similar,  as  to  the  facts,  to  the 
iig  case,  is  Brvson  v.  McSliane.  48 
126,  49  L.R.A.  527,  35  S.  E.  848. 
hile,  in  this  case,  there  was  some 
n  as  to  whether  the  promisee  was 
ession.  yet  the  court  held  that,  re- 
s  of  the  question  of  possession,  the 
I  performed  were  of  such  a  peculiar 

as  to  amount  to  a  sufficient  part 
lance  which  would  justify  the  court 
ificallv  enforcing  the  contract.  This 
A.(N'.S.) 


case  is  inconsistent  with  the  doctrine  stated 
and  applied  in  Goodwin  v.  Bartlett,  43  W. 
Va.  332,  27  S.  E.  325,  wherein  the  court  re- 
fused specifically  to  enforce  a  verbal  con- 
tract by  which  an  aged  lady  agreed  with 
her  nephew  to  devise  to  him  certain  real 
estate  if  he  would  live  with  her,  take  care 
of  her,  and  manage  her  property  during  the 
residue  of  her  life,  and  which  agreement  on 
his  part  he  claimed  to  have  performed.  In 
this  case  specific  performance  was  denied,  as 
it  was  neither  claimed  in  the  pleadings,  nor 
shown  by  the  evidence,  that  the  plaintiff  was 
ever  placed  in  possession  of  the  property 
under  the  contract.  It  is  worthy  of  note 
that  the  court,  in  Bryson  v.  McShane,  supra, 
makes  no  reference  to  the  Goodwin  Case, 
and  apparently  treated  the  question  as  a  new 
question  in  that  state.  The  doctrine  of 
Goodwin  v.  Bartlett,  supra,  was  recognized 
in  Reel  v.  Reel,  59  W.  Va.  106,  52  S.  E. 
1023,  as  to  a  contract  by  a  father  with  his 
only  son  that,  if  he  would  remain  at  home 
and  aid  in  supporting  and  caring  for  his 
father  and  mother,  he  would  give  him  all  the 
land  he  might  own  at  his  death,  but  which 
was  not  executed  by  a  transfer  of  possession. 
But  the  statement  of  this  doctrine  was  ap- 
parently obiter  as  the  case  really  was  not 
for  a  specific  enforcement  of  the  contract: 
and,  moreover,  the  property  had  been  deeded 
with  the  consent  of  the  promisee,  who  had 
renounced  the  contract,  and  refused  to  as- 
sume the  burden  of  the  support  of  his  father 
and  mother  thereunder. 

In  Hally.  Gilman,  77  Api>.  Div.  458,  79 
N.  Y.  SUfipy  303,  a  complaint  which  alleged 
an  agreement  by  decedent  with  plaintiff  that, 
in  consideration  of  her  living  with  and  car- 
ing for  him  until  his  death,  he  would  make 
her  sole  heir  to  all  his  property,  both  real 
and  personal,  that  such  services  were  per- 
formed, and  that  they  were  difficult  of  valu- 
ation, was  held,  on  demurrer,  to  state  a 
cause  of  action. 

In  Conlon  v.  Mission  of  Immaculate  Vir- 
gin, 39  Misc.  215,  79  N.  Y.  Supp.  406,  the 
court  stated  the  doctrine  to  be  that  "equity 
will  not  decree  specific  performance  of  an 
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by  law  because  of  the  marriage  of  said 
Anna  B.  Bisch  and  the  birth  of  issue  to  her. 
The  bill  prays  that  the  title  to  the  land  be 
decreed  to  be  in  complainant.  A  demurrer 
to  this  bill  was  sustained,  and  complainant 
brings  the  case  here  for  review. 

It  will  be  noted  that  no  possession  of  the 
premises  in  question  was  given  to  complain- 
ant under  the  verbal  agreement  allied,  nor 
is  there  anything  in  the  bill  showing  that 
any  improvements  were  placed  upon  the 
premises  involved  in  this  suit.  All  that 
the  bill  avers  is  that  the  complainant  has 


parted  with  money  under  this  verbal  agree- 
ment; in  other  words,  that  the  considera- 
tion price  for  the  contract  has  been  paid. 
It  is  generally  held  that  the  mere  payment 
of  a  consideration  by  the  purchaser  which  is 
susceptible  of  being  compensated  by  damages 
is  not  sufficient  to  take  a  case  out  of  the 
statute  of  frauds.  Famsworth  v.  Coots,  46 
Mich.  117,  8  N.  W.  705;  Kelly  ▼.  Kelly,  54 
Mich.  30,  19  N.  W.  580.  One  reason  why 
the  talcing  of  possession  of  land  and  mak- 
ing improvements  upon  it  is  held  to  be  such 
part  performance  as  takes  the  case  out  of 


oral  contract  to  convey  or  devise  real  prop- 
erty, such  agreement  being  void  under  the 
statute  of  frauds,  even  where  all  of  the  pur- 
chase price  has  been  paid,  or  where  ordinary 
personal  services  constitute  the  considera- 
tion, when  such  services  have  been  rendered. 
The  payment  of  the  price,  or  the  rendition 
of  the  services,  does  not  constitute  such  per- 
formance on  the  part  of  the  vendee  or  prom- 
isee as  to  take  the  agreement  out  of  the  op- 
eration of  the  statute.  The  recovery  of  the 
purchase  price  of  the  property  is  deemed  a 
full  indemnity  to  the  party  by  whom  the 
money  was  paid,  and,  as  the  money  value  of 
the  services  is  readily  ascertainable,  such 
value  is  recoverable  in  an  action  at  law." 

In  LoiTui<  v.  iUw,  32  L.  J.  Ch.  N.  S.  49. 
8  Jur.  N.  S.  607,  where  a  promisor  agreed 
to  compensate  the  promisee  for  services  to 
be  rendered  him  by  devising  certain  real  es- 
tate, and,  to  carry  out  his  agreement,  at- 
tached a  codicil  to  his  will  in  accordance 
therewith;  but  afterwards,  by  another  codi- 
cil, revoked  the  same, — the  court  refused 
to  enforce  the  revoking  codicil  on  the  ground 
that  the  promisor  was  estopped,  after  having 
accepted  the  services  of  the  promisee  under 
the  contract,  from  thereafter  revoking  a 
will  made  by  him  in  consideration  thereof. 

It  may  be  said  that  the  evidence  in  the 
foregoing  cases  in  which  the  contracts  were 
enforced  tended  to  show  that  either  the 
promisee  occupied  some  peculiar  relation  to 
the  promisor,  or,  because  of  his  physical  or 
mental  condition,  the  services  performed 
were  of  a  kind  the  value  of  which  could  not 
be  fairly  estimated  according  to  any  pe- 
cuniary standard.  The  doctrine  enunciated 
in  these  cases  has  been  recognized  and 
stated  by  the  courts  of  different  jurisdic- 
tions in  cases  in  which  it  was  held,  however, 
that  sufficient  facts  were  not  presented  to 
show  that  the  services  rendered,  or  sup- 
port furnished,  could  not  be  correctly  esti- 
mated and  recovered  in  an  action  at  law. 
Among  such  cases  are  the  following:  Coop- 
er V.  Colson.  66  N.  J.  Eq.  328.  105  Am.  St. 
Eep.  660.  58  Atl.  337;  St<llmacher  v.  Bru- 
der,  supra ;  Ludwig  v.  Bungart,  48  App. 
Div.  613.  63  N.  Y.  Supp.  91 ;  Collins  v.  Col- 
lins (Iowa)  114  N.  W.  1069;  Braun  v.  Ochs. 
77  App.  Div.  20,  79  N.  Y.  Supp.  100. 

This  doctrine  was  also  enunciated  in  the 
following  cases,  wherein  the  promisee  had 
either  exclusive  possession,  or  joint  posses- 
sion with  the  promisor,  but  the  cases  seem 
15  L.R.A.(N.S.) 


not  to  have  been  disposed  of  on  the  question 
of  possession  as  being  part  performance,  but 
rather  on  the  question  of  sufficient  part  per- 
formance under  such  circumstances  as  to 
render  it  measurably  certain  that  no  ade- 
quate compensation  for  the  services  per- 
formed could  be  recovered  in  an  action  at 
law:  Davison  v.  Davison,  13  N.  J.  Eq.  246; 
Rhodes  v.  Rhodes,  3  Randf.  Ch.  279:  Har- 
rison V.  Harrison  (Neb.)  113  N.  W.  1042; 
Berg  v.  Moreau,  199  Mo.  416.  9  L.R.A.(N.S.) 
167,  97  S.  W.  901. 

The  doctrine  was  also  stated  in  the  fol- 
lowing cases,  which,  however,  are  not  in 
point  as  to  the  facts:  Clawson  v.  Brewer, 
67  N.  J.  Eq.  201,  58  Atl.  598;  Stewart  v. 
Smith  (Cal.  App.)  91  Pac.  667;  Teske  v. 
Dittberner,  70  Neb.  544,  113  Am.  St  Rep. 
802,  98  N.  W.  58;  Flood  v.  Templeton  (Cal.) 
13  L.R.A.(N.S.)   579,  92  Pac.  78. 

In  Weeks  v.  Lund,  69  N.  H.  78,  45  Atl. 
249,  the  court  refused  to  pass  upon  the  ques- 
tion as  to  whether  or  not  specific  perform- 
ance of  a  contract  in  consideration  of  serv- 
ices to  be  rendered  will  be  decreed  if  the 
services  are  of  such  a  character  that  it  is  im- 
possible to  estimate  their  value  by  any  pe- 
cuniary standard,  even  though  the  promisee 
is  not  in  pos-session,  but  held  that  a  contract 
to  board  and  lodge  one  during  life,  to  care 
for  him  during  sickness,  and  supply  4iim 
with  rooms  in  consideration  of  a  small  sum 
and  a  promise  to  devise  certain  real  estate, 
did  not  come  within  this  rule  because  the 
facts  did  not  show  the  performance  of  any 
services  which  did  not  admit  of  an  accurate 
estimate  of  their  value  in  an  action  at  law. 

But  in  Rodman  v.  Rodman,  112  Wis. 
378,  88  N.  W.  218,  the  court  refused  specific 
enforcranent  of  an  oral  contract  between  a 
father  and  son,  by  which  the  father  was  to 
devise  the  homestead  to  his  son  in  consider- 
ation of  his  staying  with,  assisting,  and  sup- 
porting him.  The  promisor  remained  in  pos- 
session of  the  property  until  his  death,  ex- 
ercising the  rights  of  ownership,  and  the 
promisee  also  lived  thereon,  and  was  in  pos- 
session thereof,  but  bis  possession  was  said 
to  be  subordinate  to  that  of  his  father, 
and  not  under  the  contract.  The  court,  in 
reaching  this  decision,  said:  "An  oral 
agreement  to  devise  lands  in  consideration 
of  services  to  be  performed  is  not  taken  out 
of  the  statute  of  frauds  by  the  mere  per- 
formance of  the  services,  although  they  be 
of  a  personal  nature." 
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:ute  is  that  the  poesession  is  of  itself 
idence  of  ownership.     Riddell  v.  Rid- 

Neb.  472,  97  N.  W.  609;  Kelsey  v. 
lid,   76  Mich.   188,  42  N.   W.    1103. 

cited  to  the  case  of  De  Moss  v.  Rob- 
6  Mich,  at  page  65.  41  Am.  Rep.  144, 
.712.  The  citation  is  to  the  dissent- 
nion.  The  majority  opinion  of  the 
9  found  at  page  62  of  46  Mich.  In 
jority  opinion,  it  was  held  that  an 
reement  to  devise  property  is  revoca- 
ing  the  testator's  lifetime,  and  is 
If  valid  if  it  covers  real  estate;  and 
e  who  pays  money  on  sucli  an  agree- 
ay  recover  it  back  either  by  himself 
bis  personal  representative.  So,  in 
T.  Mansfield,  103  Mass.  408,  4  Am. 
3.  it  was  held  that  the  making  of  a 
the  complainant  under  an  oral  agree- 
>  make  mutual  wills  was  not  such 
ance  as  to  take  the  case  out  of  the 
The  court  said :  "Such  an  instru- 
as  ambulatory,  and  might  have  been 

by  various  acts,  or  by  implication 
From  subsequent  changes  in  the  Con- 
or   circumstances   of   the    testator." 

cited,  also,  to  the  case  of  Car- 
V.  Carmichael,  72  Mich.  76-85,  1  L.R. 
16  Am.  St.  Rep.  528.  40  N.  W.  173, 
i  said  to  be  a  parallel  case.  In  that 
arles  Carmichael  and  his  wife,  Ann, 
to  make  mutual  wills  which  should 

revoked  during  the  life  of  either, 
romise    was    in    part    an    oral    one. 

Sr.,  died,  so  that  his  will  was  not 

and  took  effect.  After  his  death, 
rmichael  in  form  conveyed  the  lands 
tion  to  two  other  defendants.  This 
le  at  a  time  when  she  was  mentally 
tent,  so  that  she  had  never  revoked 

when  the  bill  was  filed,  and,  as  the 
lid,  was  incompetent  to  do  so.  The 
;  had  not  revoked  his  will  prior  to 
th.  The  court  found  in  that  case 
:  performance  of  the  contract  on  the 

Charles  was  sufficient  to  take  the 
t  of  the  statute  of  frauds.  That 
•ered  from  this  in  that  there  was  no 

which  Charles  could  be  placed  in 
\o.    The  provision  which,  by  his  will, 

sought  to  make  for  his  children, 
lil  unless  the  contract  with  his  wife 
lecifically  enforced;  and  the  court 
at  these  beneficiaries   had   such  an 

in  the  will  as  entitled  them  to  have 
udulent  overreaching  of  Ann  Car- 
set  aside  and  permit  the  two  wills 
\.  In  the  present  case,  complainant, 
verments  of  the  bill  be  true,  can  be 
mpensated  in  damages.  We  think 
urrer  was  properly  sustained.  Peck- 
Balch,  49  Mich.  179,  13  N.  W.  506. 
ecree  will  be  affirmed,  with  costs. 
L(N.S.) 


MISSISSIPPI  SUPREME  COURT. 

iETNA  INSURANCE  COMPANY,  Appt., 

V. 

JAMES  B.  MOUNT. 
'  (00  Miss.  642,  44  So.  162.) 

Insurance  —  iron-safe  clause  —  breach. 

1.  The  fact  that  balances  from  a  set  of 
hooks  containing  an  itemized  statement  of 
business  transacted  by  the  insured  during  a 
portion  of  the  term  covered  by  the  policy 
were  carried  forward  into  a  new  set  of 
books  which  were  kept  in  a  fireproof  safe, 
the  old  books  being  exposed  to  fire,  and  lost, 
will  not  satisfy  the  "iron-safe  clause"  re- 
quiring the  preservation  of  complete  records 
of  assured's  business  during  the  life  of  the 
policy. 

Same  —  waiver  —  unearned     premiums. 

2.  The  mere  failure  to  offer  to  return  the 
unearned  premium  on  an  insurance  policy, 
as  required  by  its  terms,  upon  the  discovery, 
after  loss,  of  a  breach  thereof,  will  not  con- 
stitute a  waiver  of  the  forfeiture  where  the 
premium  is  not  received  by  the  company 
after  knowledge  of  the  breach,  and  no  de- 
mand is  made  for  the  unearned  premiums, 
and  no  offer  is  made  to  surrender  the  policy, 
a  tender  accompanying  a  plea  of  forfeiture 
in  an  action  to  recover  on  the  policy  being 
sufficient  in  such  a  case. 

On  Suggestion  of  Error. 
Conflict  of  laws  —  place  of  contract. 

3.  Tlie  law  of  the  place  where  the  con- 
tract is  made  will  govern  the  question 
whether  or  not  breach  of  the  iron-safe  clause 
invalidates  an  insurance  policy  as  to  fix- 
tures as  well  as  goods  covered  by  it. 

(June  22,  1907.) 


Case  Note.  —  What  hooUa  and  inven- 
tories must  be  fcej>t  In  a  safe  to  com- 
ply u-ith  the  requirements  of  the 
iron-safe  clause. 

It  is  to  be  noted  that  the  provisions  of 
the  iron-safe  clause  are  substantially  the 
same  in  all  policies  in  which  the  clause  is 
found. 

That  part  of  the  clause  having  to  do  with 
the  preservation  of  the  books  and  inventory 
requires  that  they  be  kept  in  a  fireproof 
safe  at  night  and  at  other  times  when  busi- 
ness is  not  being  transacted.  Substantial 
compliance  with  this  provision  is  all  that 
the  courts  have  exacted.  See  note  to  Con- 
necticut F.  Ins.  Co.  V.  Jeary,  51  L.R.A.  698, 
712.  And,  in  deciding  just  what  books  and 
inventories  must  be  kept  in  a  safe  to  con- 
stitute substantial  compliance,  the  courts 
are  not  inclined  to  favor  forfeitures  of  poli- 
cies because  of  technical  violations.  Al- 
though no  statement  of  a  general  rule  has 
been  found,  there  is  noticeable  uniformity  in 
the  decisions,  allowing  the  insured  to  re- 
cover, where  the  information,  as  to  the  con- 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hinda  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
fire-insurance  policy.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mcliaarln,  Armistead,  & 
Brien  and  Tim  E.  Cooper,  for  appellant: 

It  was  not  the  duty  of  the  appellant, 
after  being  informed  of  the  additional  in- 
surance and  the  burning,  to  return  the  pre- 
mium for  the  time  the  policy  had  to  ruji 
from  the  burning  to  the  expiration  of  the 
policy. 

Phoenix  Ins.  Co.  v.  Stevenson,  78  Ky.  150 ; 
May,  Ins.  505;  Flanders,  F.  Ins.  170;  Par- 
sons V.  Lane  (Re  Millers'  &.  Mfrs.  Ins.  Co.) 
97  Minn.  98,  4  L.R.A.(N.S.)  231,  106  N.  \V. 


485;  Schwarzschild  &  S.  Co.  v.  Phoenix  Ins> 
Co.  69  C.  C.  A.  672,  124  Fed.  52;  Norris  T^ 
Hartford  F.  Ins.  Co.  55  S.  C.  450,  74  Am.  St- 
Rep.  766,  33  S.  E.  566;  Straker  v.  Phenix 
Ins.  Co.  101  Wis.  413,  77  N.  W.  752;  El 
Paso  Reduction  Co.  v.  Hartford  F.  Ins.  Co. 
121  Fed.  937;  Hillock  v.  Traders  Ins.  Co. 
54  Mich.  531,  20  N.  W.  571. 

Messrs.  Alexander  &  Alexander  and 
George  B.   Power,  for  appellee: 

Failure  to  return  or  tender  the  unearned 
premium  before  suit  brought  must  be  treat- 
ed as  violation  of  the  express  provision  of 
the  policy,  and  a  waiver  of  the  forfeiture  if 
there  had  been  a  forfeiture. 

Mississippi  Fire  Asso.  v.  Dobbins,  81  Miss. 
630,  33  So.  506;  3  Cooley,  Briefs  on  In- 
surance,  2690    (d) ;    Schreiber  v.  German- 


dition  of  the  business,  contained  in  the  de- 
stroyed books  or  inventories,  can  be  obtained 
from  other  sources. 

Books. 

Tlie  effect  of  leaving  old  books,  from 
which  totals  have  been  transcribed,  out  of 
the  safe,  was  considered  in  Liverpool  &  L. 
&  0.  Ins.  Co.  V.  Sheffy,  71  Miss.  919,  16  So. 
307,  and  it  was  held  that  there  was  no  vio- 
lation of  the  iron-safe  clause.  The  holding 
is  not,  however,  in  conflict  with  .(Etna  Ins. 
Co.  V.  MouwT,  because  in  the  Sheffy  Case 
the  transactions  in  the  old  books  antedated 
the  policy;  the  totals  from  the  old  books 
having  been  carried  into  the  new  at  the 
inception  of  the  policy,  and  the  new  books 
showing  a  complete  record  of  the  business 
transacted  from  that  date. 

Transferring  balances  from  an  old  ledger 
to  a  new  one  will  not  excuse  the  insured 
from  producing  the  old  as  required  by  the 
policy;  and  the  failure  to  keep  the  old 
ledger  in  a  safe  is  recognized  as  a  breach  of 
the  iron-safe  clause,  in  Roberts,  W.  &  T.  Co. 
V.  Sun  Mut.  Ins.  Co.  13  Tex.  Civ.  App.  64, 
36  S.  W.  955. 

But  a  holding  somewhat  in  conflict  is 
found  in  Fire  Asso.  of  Philadelphia  v.  Mas- 
terson  (Tex.  Civ.  App.)  83  S.  W.  49,  where 
a  policy  of  insurance  containing  an  iron- 
safe  clause  was  issued  on  a  stock  of  gro- 
ceries in  December,  and  a  fire  occurred  the 
following  June.  It  appeared  that  a  cash 
book  and  ledger  covering  December,  Janu- 
ary, and  part  of  February  was  not  kept  in 
the  safe,  but  the  footings  from  this  cash 
book  and  ledger  had  been  transferred  in  Feb- 
ruary to  a  new  cash  book  and  ledger,  re- 
spectively, and  these  were  preserved.  There 
were  produced  at  the  trial,  a  cash  book  be- 
ginning in  December;  a  ledger  beginning  in 
February,  showing  totals  brought  forward 
from  the  old  ledger ;  an  index  to  the  ledger ; 
a  blotter  showing  credit  sales,  and  an  in- 
voice book.  From  these  it  was  possible  to 
ascertain  the  true  condition  of  the  business, 
and  it  was  held  that  there  had  been  a  sub- 
stantial compliance  with  the  iron-safe 
clause- 
15  L.R.A.(N.S.) 


In  Western  Assur.  Co.  v.  Redding,  15  C 
C.  A.  619,  30  U.  S.  App.  442,  68  Fed.  708,  it 
was  held  that  plaintiff's  failure  to  put  iiv 
his  safe  a  cash-sales  book  covering  the  twen- 
ty-one days  preceding  the  fire  was  not  a 
failure  to  comply  with  the  iron-safe  clause, 
suflicient  to  defeat  a  recovery,  where  all  hi* 
other  books  were  in  the  safe,  and  sufficiently 
showed  the  state  of  his  business. 

The  failure  of  insured  to  keep  his  ledger 
in  the  safe  was  not  a  violation  of  the  iron- 
safe  clause,  where  his  credit  business  was- 
small,  and  he  preserved  in  a  safe  a  bonk 
into  which  he  had  copied  his  ledger  accounts. 
First  Kat.  Bank  v.  Cleland,  36  Tex.  Civ. 
App.  478,  82  S.  W.  337. 

It  is  not  a  violation  of  the  iron-safe 
clause  to  leave  out  of  the  safe  a  ledger 
containing  a  record  of  the  insured's  other 
business  transactions,  where  the  ledger  con- 
tains no  entry  of  transactions  essential  to- 
an  understanding  of  the  particular  businci^s 
insured.  North  British  &  M.  Ins.  Co.  v. 
Edmundson,  104  Va.  486,  52  S.  E.  350. 

The  accidental  omission  to  put  in  the- 
safe  a  small  paper-bound  book  containing  a. 
part  of  an  invoice  whose  total  was  carrie* 
to  the  ledger  was  not  such  a  breach  of  the- 
iron-safe  clause  as  to  avoid  the  policy,  when 
the  stock  of  goods  had  been  seen  only  eight- 
een days  before,  by  the  agent  effecting  the- 
insurance.  Merchants'  Nat.  Ins.  Co.  v.  Dun- 
bar, 88  111.  App.  574. 

In  Security  Mut.  Ins.  Co.  v.  Berrv,  81 
Ark.  92,  98  S.  W.  693,  it  was  held' that, 
there  was  a  substantial  compliance  with  the- 
iron-safe  clause,  although  the  daybook  in> 
which  credit,  sales  were  entered,  was  not 
kept  in  the  safe,'  the  entries  in  that  hav- 
ing been  transferred  to  another  book  which, 
was  in  the  safe. 

Where  the  insured  kept  in  his  safe  a 
merchandise  account  showing  the  amount  of 
goods  purchased  and  an  account  of  cash- 
sales,  and  the  latter  deducted  from  the  for- 
mer showed  the  amount  of  stock  destroyed 
by  the  fire,  it  was  held  a  substantial  com- 
pliance with  the  iron-safe  clause,  althouglk 
an  invoice  book  was  not  in  the  safe,  and 
was  burned.  People's  F.  Ins.  Asso.  t.  Gor- 
ham,  79  Ark.  160,  95  S.  W.  162. 
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fan  Hail  Ins.  Co.  43  Minn.  367,  45  N. 
3;  Alabama  State  Mut.  Assur.  Co.  t. 
Clothing  4  Shoe  Co.  123  Ala.  6G7,  26 
>5;    Viele   v.   Germania   Ins.    Co.    26 

9,    96   Am.    Dec.    83;    Wakefield    v. 

Ins.  Co.  50  Wia.  532,  7  N.  W.  647. 
itantial  compliance  with  the  iron-safe 

is  all  that  is  required, 
rpool  L.  A  G.  Ins.  Co.  v.  Sheffy,  71 
919,  16  So.  307;  Richard  v.  Spring- 
'.  4  M.  Ins.  Co.  114  La.  794,  69  L.R. 
t,  108  Am.  St.  Rep.  359,  38  So.  563; 
,  Briefs  on  Insurance,  1828;  Mcr- 
'  Nat.  Ins.  Co.  v.  Dunbar,  88  111. 
•75;  McNutt  v.  Virginia  F.  4  M.  Ins. 
'enn.  Ch.  App.)  45  S.  W.  61;  Western 

Co.  V.  Redding,  15  C.  C.  A.  619,  30 
App.  442,  68  Fed.  708  >.  German  Ins. 


Co.  V.  Pearlstone,  18  Tex.  Civ.  App.  706,  46- 
S.  W.  832;  Continental  F.  Ins.  Co.  v.  Cum- 
mings  (Tex.  Civ.  App.)  78  S.  W.  378;  Vir- 
ginia F.  4  M.  Ins.  Co.  v.  Cummings  (Tex. 
Civ.  App.)  78  S.  W.  716. 
Mr.  J.  Lemkowitz  also  for  appellee. 

Majres,  J.,  delivered  the  opinion  of  the- 
court: 

The  controversy  in  this  case  is  as  to  pol- 
icy No.  3,694  for  the  sum  of  $1,000,  and 
No.  3,786  for  $1,760,  covering  a  stock  of 
merchandise  owned  by  appellee.  It  was- 
conceded  in  the  argument  of  this  case,  by 
counsel  representing  appellant,  that  the  oth- 
er policy  mentioned  in  this  record.  No. 
4,050,  is  not  in  controversy,  and  therefore- 


failure  to  preserve  in  a  safe,  books 
ig  purchases  made  prior  to  the  last 
1  inventory,  is  not  a  breach  of  the 
ife  clause  sufficient  to  avoid  a  policy 
urance,  where,  by  plain  construction, 
licy  required  the  insured  to  keep  books 
from  the  date  of  the  last  inventory. 
r.  National  Assur.  Co.  (Mo.  App.)  99 

523. 

failure  of  insured  to  have  the  bill 
ind  the  cash  book  in  his  safe  at  the 
if  a  fire,  which  occurred  late  at  night, 
hile  he  was  still  transacting  business, 
ot  prevent  a  recovery  on  the  ground 
he  iron-safe  clause  had  been  violated, 

the  principal  books  were  in  the  safe, 
iirnisbed  a  fair  idea  of  the  condition 

business.  German  Ins.  Co.  v.  Kistner, 
io  C.  C.  569. 

lierman  Ins.  Co.  v.  Pearlstone,  18  Tex. 
ipp.  706,  45  S.  W.  832,  the  insured 
d  his  policy  in  September,  and  a  fire 
ed  the  following  August.  It  was  the 
a  of  insured  to  keep  each  year's  busi- 
n  a  separate  set  of  books,  dating  them 
January  1st.  At  the  time  of  the  fire, 
gust,  there  were  in  the  safe  invento- 
or  the  entire  period  covered  by  the 
,  b\it  a  complete  set  of  books  from 
it  of  January  only;  the  books  for  the 
ling  year  were  kept  on  top  of  the 
ind  were  destroyed,  except  the  ledger, 
t  of  the  cash  book,  and  a  part  of  the 
e  book;  from  these  it  was  possible  to 

a  complete  statement  showing  the 
ss  done  each  month  of  that  year;  but 
lily  transactions  could  not  be  shown. 
9  held  that  there  had  been  a  substan- 
)mpliance  with  the  iron-safe  clause. 
fre  a  merchant  kept  a  daybook  and 
light  transferred  its  entries  to  a  cash 
ind  a  ledger, — the  entries  in  the  latter 
ng  the  name  of  the  purchaser  and  the 
amount  of  the  sale,  but  not  the  items, 
'as  held  that  a  failure  to  keep  the  day- 
in  the  safe  was  not  a  violation  of  the 
»fe  clause.  Scottish-Union  4  Nat. 
o.  V.  Andrews  (Tex.  Civ.  App.)  89  S. 
9. 

ere,  each  day  the  credit  sales  were  en- 
upon  a  blotter,  and  later  transferred 
!l.A.(N.S.) 


to  another  book,  the  failure  to  have  the 
blotter  in  the  safe  the  night  of  the  fire  was 
not  a  violation  of  the  iron-safe  clause,  it  ap- 
pearing that  all  credit  sales  were  entered  in 
the  regular  books  and  preserved,  except  those 
of  the  day  immediately  preceding  the  fire. 
Brown  v.  Palatine  Ins.  Co.  89  Tex.  590,  35- 
S.  W.  1060.  See  also  Pennsylvania  F.  Ins. 
Co.  V.  Brown  (Tex.  Civ.  App.)  30  S.  W. 
590;  Royal  Ins.  Co.  v.  Brown  (Tex.  Civ. 
App.)  36  S.  W.  691;  Sun  Mut.  Ins.  Co.  v. 
Brown  (Tex.  Civ.  App.)  36  8.  W.  591;  in 
which  cases  the  court  of  civil  appeals  of 
Texas,  on  the  same  state  of  facts,  reached  a 
conclusion  directly  opposed  to  the  above 
holding,  but,  on  a  rehearing,  changed  their 
decision  on  the  authority  of  the  opinion  de- 
livered by  the  supreme  court  of  Texas  in^ 
Brown  v.  Palatine  Ins.  Co. 

But  there  was  held  to  have  been  a  viola- 
tion of  the  iron-safe  clause  in  Georgia  Home 
Ins.  Co.  V.  Allen,  119  Ala.  436,  24  So.  399, 
where  the  insured  made  entries  of  sales  upon 
a  pocket-memorandum  book,  and  subse- 
quently transferred  them  to  a  blotter,  and 
from  the  blotter  to  a  ledger.  At  the  time 
of  the  fire,  the  last  four  days'  sales  had 
not  been  transferred  from  the  blotter,  and 
the  blotter  was  left  out  of  the  safe  and' 
destroyed;  the  blotter  was  the  only  book 
containing  entries  of  the  goods  bought  and 
sold  on  credit,  and  also  showed  the  amount 
of  goods  used  out  of  the  store  by  the  insured 
and  his  family. 

And  a  failure  to  keep  in  the  safe  a  boolc 
which  was  the  only  record  showing  the- 
amount  of  sales  was  held  to  be  a  material 
and  vital  noncompliance  with  the  require- 
ments of  the  iron-safe  clause,  in  Yates  v. 
Thomason,  83  Ark.  126,  102  S.  W.  1112. 

Where  the  assured  negligently  left  his 
cash  book  out  of  the  safe,  and  it  was  burned 
in  a  fire  which  destroyed  the  building,  it 
was  held  that  he  had  violated  the  iron-safe- 
clause  and  could  not  recover,  having  no. 
other  memorandum  of  the  cash  sales  frono 
which  the  loss  could  be  estimated.  Fire- 
Asso.  of  Philadelphia  v.  Calhoun,  28  Tex. 
Civ.  App.  409.  67  S.  W.  153. 
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yrha,t  we  say  only  applies  to  the  policy  in 
question. 

The  first  question  which  we  consider  is: 
Was  there  a  breach  of  the  iron-safe  clause 
«ontained  in  the  policy  T  The  policy  of  in- 
surance contained  the  following  clause  with 
reference  to  that  subject,  viz.:  "(1)  The 
assured  will  take  a  complete  itemized  in- 
ventory of  stock  on  hand  once  in  each  cal- 
endar year,  and,  unless  such  inventory  has 
been  taken  within  twelve  calendar  months 
prior  to  the  date  of  this  policy,  one  shall 
i»  taken  in  detail  within  thirty  days  of  is- 
suance of  this  policy,  or  this  policy  shall  be 
null  and  void  from  such  date;  and,  upon  de- 
mand of  the  assured,  the  unearned  premium 
from  such  date  shall  be  returned.  (2)  The 
assured  will  keep  a  set  of  books  which 
«hall  clearly  and  plainly  present  a  complete 
record  of  business  transacted,  including  all 
purchases,  sales,  and  shipments,  both  for 
cash  and  credit,  from  date  of  inventory,  as 
provided  for  in  the  first  section  of  this 
clause,  and  also  from  date  of  last  preceding 
inventory,  if  such  has  been  taken,  and  dur- 
ing the  continuance  of  this  policy.  (3)  The 
assured  will  keep  such  books  and  inventory 
— and  also  the  last  preceding  inventory,  if 
«uch  has  been  taken — securely  locked  in  a 
fireproof  safe  at  night,  and  at  all  times  when 
the  building  mentioned  in  this  policy  is  not 
actually  open  for  business,  or,  failing  in 
this,  the  assured  will  keep  such  books  and 


inventory  in  some  place  not  exposed  to  a 
flre  which  would  destroy  the  aforesaid  build- 
ing; and,  unless  such  books  and  inventories 
are  produced  and  delivered  to  this  company 
for  examination  after  loss  or  damage  by 
fire  to  the  personal  property  insured  here- 
under, this  policy  shall  be  null  and  void, 
and  no  suit  or  action  shall  be  maintained 
hereon.  It  is  further  agreed  that  the  re- 
ceipt of  such  books  and  inventories  and  the 
examination  of  same  shall  not  be  an  ad- 
mission of  any  liability  under  this  policy, 
nor  a  waiver  of  any  defense  to  the  sane."' 

By  the  above  clause,  the  insured  is  re- 
quired by  the  contract  to  "keep  a  set  of 
books,  which  shall  clearly  and  plainly  pre- 
sent a  complete  record  of  the  business  trans- 
acted, including  all  purchases,  sales,  and 
shipments,  both  for  cash  and  credit,  from 
the  date  of  inventory,  as  provided  for  in 
first  section  of  this  clause."  The  insurance 
on  the  policy  No.  3694  was  effected  about 
the  1st  of  July,  1904,  and  the  inventory  is 
claimed  to  have  been  taken  about  the  1st 
of  August  of  the  same  year.  By  the  terms 
of  the  contract  it  became  the  duty  of  the 
insured  to  keep  a  set  of  books  presenting  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases,  sales,  and  shipments, 
from  the  date  the  inventory  is  required  to 
be  taken,  on  through  the  life  of  the  policy. 
There  was  a  change  of  bookkeepers  about 
the  Ist  of  January,  1905,  and  a  change  in 


Inventories. 

In  McNutt  V.  Virginia  F.  &  M.  Ins.  Co. 
(Tenn.  Ch.  App.)  45  S.  W.  61,  where  there 
was  an  alleged  violation  of  the  iron-safe 
'Clause,  the  insured  was  held  to  be  entitled 
to  recover  notwithstanding  an  inventory 
book  and  current  invoices  were  inadvertent- 
ly left  out  of  the  safe  the  night  of  the  flre, — 
the  lost  invoices  having  been  duplicated,  and 
the  amount  of  goods  on  hand  having  been 
approximately  determined. 

Where  one  buying  a  stock  of  groceries  is 
furnished  an  invoice  by  the  seller,  the  in- 
voice is  not  such  an  inventory  as  is  contem- 
plated by  the  iron-safe  clause  of  an  insur- 
ance policy;  and  a  failure  to  keep  such  an 
invoice  in  a  safe  is  not  a  breach  of  the  re- 
quirement of  the  iron-safe  clause.  Home 
Ins.  Co.  V.  Delta  Bank,  71  Miss.  608,  15  So. 
■932. 

in  Arkansas  Ins.  Co.  v.  McManus  (Ark.) 
110  S.  W.  799,  the  insured  discovered,  at 
the  time  he  received  his  policy,  that  a  part 
of  his  inventory  taken  four  months  before 
had  been  lost,  and  at  once  proceeded  to  take 
a  new  inventory.  This  inventory  was  kept 
in  the  safe  as  the  policy  required.  The 
court  held  that  there  was  a  compliance  with 
the  iron-safe  clause  notwithstanding  the 
parts  of  the  other  inventory  were  not  pre- 
served. 

It  is  not  necessary  that  a  rough  inven- 
tory, taken  in  pencil  on  tablet  paper,  sub- 
15  L.R.A.(N.S.) 


ject  to  revision  and  correction  and  after- 
wards to  be  copied  in  ink  in  a  bound  book, 
be  kept  in  a  fireproof  safe  as  required  by 
the  iron-safe  clause, — especially  when  the 
insurance  company  could  not  have  com- 
plained if  no  inventory  whatever  had  been 
taken  before  the  fire,  the  thirty  days  al- 
lowed the  insured  to  take  the  inventory  not 
having  expired.  St.  Landry  Wholesale  Mer- 
cantile Co.  V.  Teutonia  Ins.  Co.  113  La. 
1053,  37  So.  967. 

In  Manchester  F.  Ins.  Co.  v.  Simmons,  12 
Tex.  Civ.  App.  607,  35  S.  W.  722,  the  last 
original  inventory  was  preserved  as  re- 
quired by  the  iron-safe  clause,  and  this  was 
held  a  sufficient  compliance,  though  a  du- 
plicate of  the  inventory  containing,  in  ad- 
dition, office  furniture  and  fittings,  was  not 
kept  in  the  safe.  The  policy  did  not  cover 
the  office  furniture  and  fittings,  and  no  in- 
ventory of  them  was  required  by  the  policy. 

Tlie  requirement  of  the  iron-safe  clause,  in 
so  far  as  it  relates  to  an  inventor}',  was 
held  not  to  have  been  complied  with  in  St. 
Landrv  Wholesale  Mercantile  Co.  v.  New 
Hampshire  F.  Ins.  Co.  114  La.  146,  38  So. 
87,  where  a  project  of  an  inventory  had 
been  prepared  and  a  summary  thereof  en- 
tered in  the  books  which  were  preserved  in 
the  safe.  The  contention  of  insured  was 
that  there  had  been  a  compliance  with  the 
clause  because  an  inventory  approximately 
complete  could  be  made  from  the  books 
which  were  in  the  safe. 
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method  of  keeping  the  books  from  a 
le  entry  to  a  single  entry.  Wlien  this 
ge  in  the  system  of  keeping  books  was 
',  the  books  kept  prior  to  January  1, 
,  were  footed  up,  and  the  aggregate 
int  of  the  footings  of  the  old  books, 
ing  the  purchases,  sales,  shipments, 
brought  forward  and  placed  in  the  new 
s,  so  that  the  new  books  only  contained 
Footings  of  the  amount  shown  by  the 
Mjoks.  From  January  1,  1905.  to  the 
of  the  fire,  these  new  books  containing 

footings  seem  to  have  been  kept  down 
e  date  of  the  fire,  together  with  the  in- 
>ry  taken  on  the   1st  of  August,  and 

kept  in  the  iron  safe  and  produced 
the  fire.  The  old  books  were  placed 
»p  of  the  safe,  and  when  the  fire  oc- 
td  they  were  burned,  so  that  when  the 
iter  reached  the  premises  the  only 
I   that  were   produced   were  the  books 

from  January  1,  1905,  containing  the 
ngs   brought   forward   from   the   books 

from  July,  1904,  to  January,  1905.  It 
it  a  matter  of  dispute  that  the  books 

from  the  date  of  the  issuance  of  the 
y  to  the  Ist  of  January  were  not  kept 
le  safe  and  were  destroyed  in  the  fire, 
think,  under  these  facts,  there  was  no 
liance  with  the  iron-safe  clause.  The 
>nable  enforcement  of  iron-safe  clauses 
isurance  policies  has  been  universally 
Id  by  the  courts.     Indeed,  to  prevent 


fraud,  and  for  protection  of  the  rights  of 
insurance  companies,  some  such  clause 
seems  necessary. 

This  case  presents  on  its  face  quite  a  dif- 
ferent case  from  that  of  Liverpool  k  L.  &. 
G.  Ins.  Co.  V.  Sheffy,  71  Miss.  919,  10  So. 
307.  In  the  Sheffy  Case  the  court  said: 
"The  evidence  shows  very  clearly  that  the 
application  of  the  insured  for  the  policy 
in  suit  was  completed  and  signed,  and  the 
policy  delivered,  not  earlier  than  the  17th 
day  of  December,  1892.  We  may  properly 
assume,  so  far  as  the  rights  of  the  insurer 
are  affected  by  the  date  of  the  contract, 
that  it  was  actually  made  on  the  day  named. 
On  the  very  day  the  insured  took  a  new 
inventory  of  his  stock  of  goods,  and  this 
last  inventory,  as  well  as  the  two  preced- 
ing ones,  dated,  respectively,  September  17, 
1892,  and  December  17,  1891,  were  kept  in 
the  iron  safe,  and  were  produced  after  the 
loss.  On  the  17th  day  of  December,  1892, 
the  insured  opened  a  new  set  of  books,  trans- 
ferring to  them  all  footings  or  balances  from 
his  old  books,  and  thereafter,  from  said  I7th 
day  of  December,  entered  fully  in  the  new 
set  of  books  itemized  statements  of  every 
transaction  occurring  in  the  conduct  of  the 
business.  The  forfeiture  under  the  iron-safe 
clause  is,  by  the  appellant,  contended  for  be- 
cause of  the  failure  of  the  appellee  to  keep 
in  the  iron  safe  the  old  books,  showing  the 
itemized    statements    of    the    transactions 


Continental  Ins.  Co.  v.  Cummings,  98 

115,  81  S.  VV.  705,  Reversing  (Tex. 
App.)    78  S.  W.  378,  insurance  policies 

held  void  because  of  insured's  failure 
reserve  in  his  safe  the  "last  preceding 
itory,"  as  well  as  the  last  inventory,  as 
red  by  the  iron-safe  clause.  Attention 
lied  to  the  decision  in  the  lower  court, 
e  the  opinion  shows  that  the  contents 
e  destroyed  inventory  were  ascertained 
reasonsible  accuracy  from  the  books 
Lhe  last  inventory,  which  were  all  in  the 
and  preserved.  These  facts,  as  being  a 
:antial  compliance  with  the  iron-safe 
■e,  are  not  considered  in  the  opinion  of 
ligher  court. 

rginia  F.  k  M.  Ins.  Co.  v.  Cummings 
.  Civ.  App.)  78  S.  W.  716,  the  facts 
l  the  same  as  in  Continental  F.  Ins.  Co. 
ummings    (Tex.   Civ.  App.)    78   S.   W. 

decides  that  there  was  a  substantial 
tliance   with   the   iron-safe  clause,   but 

the  insured  could  not  recover  because 
le  violation  of  another  condition  of  the 
y.  Both  cases  were  decided  at  about  the 
•  time  in  the  court  of  civil  appeals  of 
s.  The  reversal  of  the  decision  against 
::)ontinental  Ins.  Co.   (see  above,  98  Tex. 

81  S.  W.  705),  in  effect,  overrules  the 
ing   in   Virginia   F.   &.   M.   Ins.   Co.   v. 
mings  as  to  substantial  compliance, 
intinental    Ins.    Co.    v.    C'umminas.    98 

115,  81  S.  VV.  705.  also  has  the  effect  of 
ruling  Phoenix  Assur.  Co.  v.  Stenaon, 
..R.A.(X.S.) 


34  Tex.  Civ.  App.  471,  79  S.  W.  866,  where, 
previous  to  the  issuance  of  the  policy,  two 
inventories  had  been  taken  during  the  cal- 
endar year,  and  it  was  held  that  the  iron- 
safe  clause  was  complied  with  by  keeping 
the  later  inventory  only. 

The  fact  that  an  inventory  is  six  months 
old,  and  would  not  have  fairly  represented 
the  stock  on  hand  owing  to  the  rapid  changes 
taking  place  therein,  does  not  excuse  a  fail- 
ure to  keep  the  inventory  in  the  safe  as  re- 
quired by  the  policy.  Western  Assur.  Co.  v. 
Kemendo,  94  Tex.  367,  60  S.  W.  661. 

A  summary  of  an  inventory  which  shows 
only  the  total  value  of  the  different  pnrts 
of  a  stock  of  merchandise  as  dry  goods,  pro- 
ceries,  drugs,  etc.,  is  not  such  an  inventory 
as  is  contemplated  by  an  iron-safe  clause : 
and  the  failure  to  keep  the  original  itemized 
inventory  in  the  safe  is  a  violation  of  the 
policy.  Roberts,  W.  4  T.  Co.  v.  Sun  Mut. 
Ins.  Co.  19  Tex.  Civ.  App.  338,  48  S.  W. 
559;  Arkansas  Ins.  Co.  v.  Luther,  85  Ark. 
579.  109  S.  VV.  1022. 

Where  there  was  a  provision  in  a  fire-in- 
surance iMjIicy  for  taking  a  new  inventory 
within  thirty  days  if  one  had  not  been  taken 
within  the  twelve  months  preceding  the  dnte 
of  the  policy,  it  was  held  that  the  require- 
ment to  keep  the  "last  preceding  inventory" 
in  the  safe  did  not  apply  to  an  inventory 
taken  more  than  twelve  months  before  the 
policy  was  issued.  Continental  Ins.  Co.  v. 
Waugh,  60  Neb.  348,  83  N.  W.  81. 
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antedating  the  policy  sued  on,  and  to  pro- 
duce them  after  the  loss  occurred.  Why 
these  old  books  of  account  were  not  kept 
in  the  safe,  but  were  left  outside  and  con- 
sumed in  the  fire  which  occasioned  the  loss, 
is  made  clear  by  the  evidence.  It  is  per- 
fectly apparent,  that  the  insured  did  exactly 
what  this  iron-safe  clause  required  him  to 
do.  This  clause  made  it  obligatory  upon 
him  ...  to  keep  a  set  of  books  show- 
ing a  record  of  business  transacted,  includ- 
ing all  purchases  and  sales,  both  for  cash 
and  credit,  and  to  keep  the  inventory  and 
books  securely  locked  in  a  fireproof  safe,  and 
this  condition  the  insured  fully  complied 
with.  His  duty  was  to  keep  a  set  of  books 
showing  a  record  of  business  thereafter 
transacted,  including  future  purchases  and 
sales.  He  did  not  consent  to  preserve  in- 
definitely his  old  books,  showing  all  the 
past  transactions.  So  far  as  this  conten- 
tion may  be  concerned,  it  was  immaterial 
whether  he  had  any  books  of  account  ante- 
dating the  policy.  He  had  his  inventory, 
showing  the  amount  of  stock  he  had  .  .  . 
when  the  policy  was  issued,  and  he  was  to 
keep  a  record  of  his  future  business  trans- 
actions, with  a  view  of  disclosing,  when  nec- 
essary, when  and  where  and  how  the  stock 
went.  We  repeat,  the  duty  laid  upon  him 
was  prospective,  and  he  fully  met  it."  The 
decision  in  the  Sheffy  Case,  supra,  will  read- 
ily be  distinguished  from  the  facts  pre- 
sented by  this  case.  Mount  did  not  keep  a 
record  of  his  books  prospectively,  such  as 
were  required  by  the  iron-safe  clause.  From 
the  date  of  the  issuance  of  the  insurance 
up  to  January,  1906,  the  books  covering 
that  period  having  been  destroyed  by  fire, 
it  was  impossible  for  the  insurance  company 
to  tell  anything  about  the  condition  of  the 
stock  of  goods,  except  from  the  balances 
brought  forward  and  placed  in  the  new 
books.  There  was  no  record  kept  during 
that  time  of  sales,  purchases,  and  ship- 
ments, as  is  required  by  the  clause  of  the 
insurance  policy  referred  to. 

We  come,  now,  to  the  next  question  in- 
volved: When  there  has  been  a  forfeiture 
under  the  policy,  known  to  the  insurance 
company  only  after  loss,  and  no  act  done  by 
the  insurance  company  which  could  mis- 
lead the  insured  in  any  way,  or  occasion 
him  any  inconvenience  or  trouble,  and  the 
insurance  company  has  done  nothing  to 
waive  its  rights,  either  impliedly  or  ex- 
pressly, except  merely  fail  to  return  the  un- 
earned premium,  will  this  single  fact  be 
considered  as  a  waiver  of  the  breach?  The 
particular  clause  of  the  policy  involving 
this  question  is  as  follows,  viz.:  "This  pol- 
icy shall  be  canceled  at  any  time  at  the  re- 
quest of  the  insured,  or  by  the  company  by 
giving  five  days'  notice  of  such  cancelation. 
15  L.R.A.(N.S.) 


If  this  policy  shall  be  canceled  as  hereinbe- 
fore provided,  or  become  void  or  cease,  th» 
premium  having  been  actually  paid,  the 
unearned  portion  shall  be  returned  on  sur- 
render of  this  policy  or  last  renewal,  thi» 
company  retaining  the  customary  short  rate^ 
except  that,  when  this  policy  is  canceled  hy 
this  company  by  giving  notice,  it  shall  re- 
tain only  the  pro  rata  premium."  It  i» 
contended  by  appellee  that  a  mere  failure  to- 
.return,  or  offer  to  return,  the  unearned 
premium,  after  loss  has  occurred  and  de- 
nial of  liability  on  the  part  of  the  com- 
pany, because  of  a  breach  of  the  conditions 
of  the  policy  by  the  insured,  will  constitute- 
a  waiver  on  the  part  of  the  company  to- 
claim  the  forfeiture;  and,  in  support  of  this- 
proposition,  appellee  cites  the  Dobbins  Cases- 
in  81  Miss.  623,  33  So.  504,  and  81  Miss. 
630,  33  So.  506.  We  do  not  understand  that 
this  court  has  ever  held,  in  any  case,  that: 
the  mere  fact  of  the  failure  of  the  insur- 
ance company  to  return  the  unearned  pre- 
mium after  a  loss  has  occurred,  and  until' 
there  has  been  a  demand  made  upon  then» 
by  the  insured  for  this  unearned  premium 
and  an  offer  to  surrender  the  policy,  will  iit. 
itself,  unaccompanied  by  any  other  fact,, 
constitute  a  waiver  of  the  forfeiture.  Itt 
the  case  of  Mississippi  Home  Ins.  Co.  v. 
Dobbins,  81  Miss.  623,  33  So.  604,  the  court 
said:  The  facts  show  that  "the  fire  oc- 
curred on  the  23d  of  October.  Dobbins  no- 
tified the  agent,  Montague,  on  the  24th. 
.  .  .  Without  knowledge  at  that  time  of 
the  additional  insurance,  but  six  hours- 
thereafter,  on  the  same  day,  when  there  had' 
been  no  change  whatever  in  the  condition 
of  the  parties,  he  was  fully  informed  of  the- 
additional  insurance.  The  insurance  agent 
and  Dobbins  lived  in  the  same  town,  withinr 
a  few  minutes'  easy  communication.  After- 
full  knowledge,  on  the  25th,  of  the  other  in- 
surance, the  agent  had  another  conversa- 
tion with  Dobbins,  in  which  he  told  him  that 
the  policy  had  been  forfeited  on  account  af 
the  additional  insurance,  but  that  he  would 
report  the  matter  to  the  company;  and,, 
more  than  that,  when  Dobbins  came  to  hin> 
to  get  blank  proofs  to  make  proofs  of  loss, 
he  furnished  them.  He  furnished  them,  of 
course,  for  proofs  to  be  made.  There  woul* 
have  been  no  sense  in  the  act  otherwise. 
Furthermore,  he  testifies  himself  that  he  had' 
power  to  cancel  the  policy,  and  was  under 
no  necessity  to  send  it  to  the  company  for 
cancelation.  The  policy  had  been  in  force- 
about  one  month.  The  insured  had  paid 
the  full  premium  for  three  years.  .  .  . 
No  part  of  the  unearned  portion  of  the  pre- 
mium was  returned  or  offered  to  be  re- 
turned." And  the  court,  under  these  facts,, 
because  of  the  acts  and  conduct  of  the- 
agent  acting  for  the  company,  held  that  ther 
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ance  company  was  estopped  to  set  up 
irfeiture.  It  will  be  seen  in  this  case 
the  question  presented  was  not  the  sin- 
uestion  of  whether  or  not  the  mere 
:ion  of  the  premium  by  the  company 
[>ed  the  company  from  setting  up  the 
ture  on  that  ground.     The  decision  is 

upon  the  acts  and  conduct  of  the 
,  and  holds  that,  under  the  facts  in 
ise,  his  acts  and  conduct  estopped  the 
ince  company  to  set  up  the  forfeiture. 
!  second  case  of  Mississippi  Fire  Asso. 
bbins,  81  Miss.  630,  33  So.  506,  Dob- 
sued  the  insurance  company,  and  it 
led  on  the  ground  that  he  had  taken 
ther  insurance  on  the  same  property, 
juent  to  taking  out  the  policy  sued 
ithout  the  knowledge  and  consent  of 
ifendant  company,  and  in  violation  of 
rms  of  the  contract  of  insurance,  which 
red  the  policy  sued  on  void.  In  this 
;here  was  a  conflict  of  testimony,  and 
ise  was  tried  before  the  court  without 
f;  both  parties  waiving  a  jury.  The 
ice  for  defendant  was  that  the  policy 
on  was  issued  in  July,  1901,  and  the 
um  paid  to  the  company  on  Septem- 

1901,  by  the  local  agents,  and  the  fire 
red  October  23,  1901,  and  plaintiff  came 
the  office  of  the  local  agents  October 
the  next  day  after  the  fire,  and  noti- 
lem  of  the  fire,  when  he  was  told  that 
remium  due  had  not  been  paid  by  him. 
jremium  was  then  paid  to  the  local 
3,   and   for  the  first  time  the  agents 

out  that  Dobbins  had  another  policy 
s  same  property;  the  agent  testifying 
he  did  not  recollect  whether  it  was 
I  or  after  the  premium  was  paid  that 
ns  informed  him  of  the  existence  of 
ther  policy.  The  agent  also  testified 
tie  then  told  Dobbins  that  the  taking 
f  the  other  policy  avoided  the  policy 
on,  but  that  he  would  send  in  the  re- 
of  it  to  the  company.  On  the  other 
the  plaintiff  testified  that  he  informed 
teal  agents  of  the  fire  on  the  24th  of 
er,    and    then   informed   them   of   the 

policy,  and  went  back  the  next  day 
)aid  the  premium  and  got  a  receipt, 
nsurance  company  never  returned,  or 
i  to  return,  any  part  of  the  premium, 
ese  facts,  there  being  a  conflict  in  the 
ice,  the  plaintiff  claiming  that  he  in- 
d  the  local  agents  of  the  fire  on  the 
of  October,  and  that  he  then  informed 
of  the  other  policy,  about  which  they 
no  objection  so  far  as  the  facts  show, 
utter  notifying  them  of  the  loss,  and 
aing  them  of  the  other  policy,  went 
the  next  day  and  paid  the  premium 
ot  a  receipt,  and  still,  though  the  in- 
ce company  under  these  facts  declared 
olicy  forfeited,  they  did  not  offer  to 
R.A.(N.S.) 


return  the  premium,  the  court  said,  because 
the  insurance  company  held  onto  the  pre- 
miums with  full  knowledge  of  the  loss,  hav- 
ing taken  the  premiums  after  the  loss,  it 
could  not  set  up  the  forfeiture. 

We  do  not  think  that  either  one  of  the 
cases  in  81  Miss,  and  33  So.  holds,  or  in- 
tended to  bold,  that  the  mere  fact,  unac- 
companied by  any  other  circumstances, 
where  knowledge  comes  long  after  the  pre- 
miums are  paid  and  the  insurance  effected 
and  loss  occurs,  and  when  the  only  contest 
that  exists  between  the  parties  is  as  to  lia- 
bility under  the  policy,  that  the  insurance 
company  does  not  offer  to  return  the  un- 
earned premiums,  will  estop  them  from 
claiming  the  forfeiture;  nor  do  we  find  any 
other  case  that  holds  this.  In  both  the 
Dobbins  Cases  it  clearly  appears  that  the 
insurance  ccnnpany  had  done  something  af- 
firmatively changing  the  condition  of  the 
insured,  and  thereby  creating  an  estoppel 
on  the  part  of  the  insurance  company  to 
claim  the  forfeiture.  In  both  those  cases 
premiums  were  received  by  the  insurance 
company  after  the  loss  had  occurred,  and 
when  it  was  manifest  that  the  company 
knew  of  the  loss,  or  knew  such  facts  and 
circumstances  as  would  bind  it  with  knowl- 
edge. No  such  case  is  presented  here.  The 
premiums  in  this  case  were  paid  at  the  time 
the  policies  were  issued,  and  the  breach  of 
condition  was  not  discovered  until  after  the 
loss  had  occurred.  The  insurance  company 
denied  liability  as  soon  as  the  adjuster 
reached  the  place  where  the  loss  occurred. 
In  this  case,  under  its  facts,  it  was  not  nec- 
essary for  the  insurance  company  to  ten- 
der the  unearned  premium  until  there  was 
a  demand  made  upon  it  for  same  and  an 
offer  on  the  part  of  insured  to  surrender 
the  policy.  No  demand  having  ever  been 
made  for  the  unearned  premium,  and  no 
offer  having  ever  been  made  to  surrender 
the  policy,  the  insurance  company  had  a 
right  to  wait  for  this.  When  it  was  sued 
on  the  policy  by  the  insured  for  its  full 
amount,  it  had  a  right  to  rely  upon  the 
breach  of  the  iron-safe  clause,  and  plead  it, 
and  then  and  there  tender  with  their  plea 
the  unearned  portion  of  the  premium;  and 
this  delay,  under  the  facts  in  this  record, 
created  no  waiver  or  estoppel.  If  they  de- 
nied liability  as  to  all  the  policies,  and  ten- 
dered the  unearned  premium  as  to  all,  and 
liability  was  established  as  to  some  of  them, 
the  tender  was  nevertheless  good  as  to  that 
policy  on  which  they  were  not  liable.  It 
was  the  duty  of  appellees  to  accept  such 
part  of  the  tender  as  appellants  could  law- 
fully make.  Policy  No.  3,786  is  not  invali- 
dated as  to  that  part  of  it  which  covers  fix- 
tures in  the  store,  but  is  invalidated  only 
to  the  extent  that  it  covers  the  stock  of 
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goods.     See  Mitchell  t.  Mississippi   Home 
Ins.  Co.  72  Miss.  53,  48  Am.  St.  Rep.  535, 
18  So.  86. 
Reversed  and  remanded. 

A  suggestion  of  error  having  been  filed, 
Mayes,  J.,  on  March  2,  1908,  handed  down 
the  following  additional  opinion: 

It  appearing  on  suggestion  of  error  that 
the  policies  of  insurance  sued  on  were  made 
in  the  state  of  Louisiana,  it  is  the  opinion 
of  the  court  that  the  judgment  should  be 
modified  so  as  to  invalidate  that  part  of 
policies  Ko.  3,786  and  No.  4,050  covering 
the  fixtures  in  the  store,  as  well  as  that 
part  which  covers  the  stock  of  goods,  in  con- 
formity to  the  dfecision  of  the  Louisiana 
courts  upon  this  subject.  The  case  of  Mitch- 
ell V.  Mississippi  Home  Ins.  Co.  72  Aflss.  63, 
48  Am.  St.  Rep.  535,  18  So.  86,  is  not  ap- 
plicable here,  since  the  contract  of  insur- 
ance is  a  Louisiana  contract,  merely  brought 
into  this  state  for  purposes  of  suit;  the 
Louisiana  courts  having  held  contrary  to 
the  Mitchell  Case,  supra. 

To  the  extent  indicated  in  this  opinion, 
the  suggestion  of  error  is  sustained. 


NEBRASKA  SUPREIULE  COURT. 

GEORGE    WOOD,    Admr.,    etc.,    of    Simon 
Metz,  Deceased,  Appt., 

V. 

SCHOOL  DISTRICT  NO.  32,  CASS  COUN- 
TY. 

(—  Neb.  — ,  115  N.  W.  308.) 

Intoxicating      llqnors  —  license      fee  — 

recovery. 

In  the  absence  of  a  statute  permitting  it, 
the  legal  representatives  of  a  deceased  li- 
censee cannot  recover  any  part  of  the  amount 
paid  for  the  liquor  license  because  of  the 
latter's  death  before  the  expiration  of  the 
term  of  the  license. 

(February  20,  1908.) 

APPEAL  by  plaintifiT  from  a  judgment  of 
the  District  Court  for  Cass  County  in 

Head  note  by  Eppeb8o:»,  C. 


defendant's  favor  in  an  action  brought  to 
recover  money  paid  for  a  license  to  sell  in- 
toxicating liquors.     Affirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  C.  A.  Rawls  for  appellant. 

Mr.  D.  O.  Dwyer,  for  appellee: 

A  liquor  license  is  not  an  asset  of  the 
estate  of  a  deceased  licensee. 

23  Cyc.  Law  &  Proc.  p.  155 ;  Re  Buck,  185 
Pa.  57,  64  Am.  St.  Rep.  616,  39  Atl.  821; 
Re  Grimm,  181  Pa.  233,  37  Atl.  403; 
Voight  V.  Board  of  Excise,  59  N.  J.  L.  358, 
37  L.R.A.  292,  36  Atl.  686;  Semple  v.  Flynn 
(N.  J.  Ch.)  10  Atl.  177;  Pundt  v.  Clary,  1» 
Neb.  406,  14  N.  W.  167 ;  Blumenthal's  Peti- 
tion, 125  Pa.  412,  18  Atl.  395;  People  t. 
Sykes,  06  Mich.  452,  66  N.  W.  12. 

Such  payments  of  license  money  are  vol- 
untary, and  cannot  be  recovered  back  when 
the  licensing  power  has  in  no  way  inter- 
fered with  the  use  of  the  license  by  the  li- 
censee. 

Curry  v.  Tewas  Twp.  81  Mich.  365, 45  N.  W. 
831;  Thomson  v.  Norris,  62  Ga.  538;  Tupelo 
V.  Beard,  56  Miss.  532;  Sullivan  v.  McCam- 
mon,  51  Ind.  264;  Custin  v.  Viroqua,  67 
Wis.  314,  30  N.  W.  515;  Emery  v.  Lowell, 
127  Mass.  138;  Ligonier  v.  Ackerman,  46 
Ind.  552,  15  Am.  Rep.  323;  Kraft  v.  Keo- 
kuk, 14  Iowa,  86;  Black,  Intoxicating  Li- 
quors, i  187;  Ahlers  v.  Estherville,  130 
Iowa,  272,  104  N.  W.  453;  17  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  273;  Evans  v.  Hughes 
County,  3  S.  D.  244,  62  N.  W.  1062 ;  Baker 
V.  Fairbury,  33  Neb.  674,  50  N.  W.  950. 

Epperson,  C,  filed  the  following  opin- 
ion: 

The  petition  filed  in  the  district  court  al- 
leged, in  substance,  that,  on  the  1st  day  of 
May,  1905,  one  Simon  Metz  was  duly  li- 
censed by  the  board  of  trustees  of  the  vil- 
lage of  Louisville,  in  Cass  county,  Nebras- 
ka, to  vend  malt,  spirituous,  vinous,  and 
intoxicating  liquors  in  said  village,  for 
which  he  paid  $500  license  money,  which 
was  turned  over  to  the  defendant  school 
district;  that,  on  June  20,  1906,  the  said 
Metz  died,  and  later  the  plaintiff  was  ap- 
pointed as  administrator.  Plaintiff  prayed 
for  judgment  against  the  defendant  for  the 
unearned   portion  of  the  license   money,  to 


Note.  —  A  search  of  the  authorities  fails 
to  reveal  any  other  case  where  the  legal 
representative  of  a  deceased  licensee  has  at- 
tempted to  recover  a  portion  of  the  fee  paid 
for  a  liquor  license  because  of  the  licensee's 
death  before  the  expiration  of  the  term  of 
the  license.  There  are  numerous  cases 
which  treat  of  the  right  of  the  representa- 
tives of  a  deceased  licensee  to  transfer  the 
license  upon  the  death  of  the  licensee,  and 
in  these  cases  the  general  rule  seems  to  be 
that  the  license  is  a  personal  privilege, 
15  L.R.A.(N.S.) 


and,  in  the  absence  of  a  statute  permitting 
it,  no  transfer  can  be  made;  and,  by  rea- 
soning from  these  cases,  it  would  seem  that 
the  decision  in  Wood  v.  School  District 
No.  32  is  correct.  In  states  such  as  New 
York,  for  instance,  where  a  statute  pro- 
vides for  a  surrender  of  the  license  and  a 
rebate  for  the  unexpired  portion  of  the  time, 
this  question  would  not,  of  course,  arise. 

Upon  the  question  of  a  liquor  license  as 
asset,  see  case  note  to  Deggender  v.  Seattle 
Brewing  &  Malting  Co.  4  L.R.A.(N.S.}  626. 
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i430.56.  To  this  petition  the  defend- 
led  a,  general  demurrer,  which  was,  by 
ourt,  sustained.  The  plaintilT  elected 
md  on  his  petition,  whereupon  judg- 
of  dismissal  was  entered,  and  plaintiff 

lis. 

intifT  contends  that,  upon  the  death 
B  licensee,  the  license  was  canceled  by 
tion  of  law,  and  the  administrator  is 
ed  to  recover  pro  tanto  of  the  sum 
for  the  unexpired  term  of  the  license, 
e  a  liquor  license  has  been  issued  by  a 
ing  board,  and,  on  appeal,  canceled  by 
ourt,  the  law  will  permit  a  recorery 
anto  of  the  sum  paid.  State  ex  rel. 
ion  V.  Comwell,  12  Neb.  470,  11  N.  W. 
Lydick  v.  Korner,  15  Neb.  500,  20  N. 
5;  State  ex  rel.  Conway  v.  Weber,  20 
467,  30  N.  W.  531;  Chamberlain  v. 
tiseh,  43  Neb.  221,  47  Am.  St.  Rep. 
51  N.  W.  632;  and  School  Dist.  No.  34 
ompson,  51  Neb.  858,  71  N.  W.  728. 
-eason  for  the  above  rule  seems  to  be 
the  licensing  board  either  had  no  an- 
ty  to  grant  the  license,  or  erroneously 
cd  the  same  on  account  of  which  the 
e  was  revoked.  In  the  case  at  bar 
icense  was  rightfully  issued.  It  was 
erminated  by  any  act  of  the  licensing 
,  and  the  rule  of  the  cases  cited  is  not 
cable.  The  legal  representatives  of  a 
sed  licensee,  nor  any  other  person,  can 
re  the  benefits  of  a  license.    It  is  a  per- 

privilege  granted  to  the  licensee.  It 
it  be  assigned,  devised,  or  transmitted 
■ira.  Plaintiff  argues  that  these  are 
ns   for   permitting  a   recovery   herein. 

the  oral  argument,  I  was  favorably 
?88ed  with  this  proposition,  for  the  rea- 
t  seemed  fair  and  just  that  the  estate 

deceased  person  should  recover  un- 
id  license  money  so  long  as  it  was  im- 
ble  to  continue  the  business  under  the 
>e.  But,  upon  further  consideration,  I 
onvinced  that  the  law  will  not  permit 
lovery.  The  deceased  paid  the  license 
•oluntarily,  and  received  all  that  the 
iing  board  could  give  to  him.    The  li- 

was  not  rendered  inoperative  through 
fault  of  the  authorities.     In   the  ab- 

of  a  statute  permitting  it,  the  legal 
sentatives  of  a  deceased  licensee  can- 
recover  any  part  of  the  amount  paid 
he  liquor  license  because  of  the  latter's 
1  before  the  expiration  of  the  term 
e  license. 

>  recommend  that  the  judgment  be  af- 
d. 

iffle  and  Good,  CC,  concur. 

T  Ciirlam: 

r  the  reasons  given   in   the   foregoing 

on.  the  judgment  of  the  District  Court 

irmed. 

.R.A.(N.S.) 


TEXAS    SCPRE31E   COURT. 


ED  H.  CUNNINGHAM  &  COMPANY,  Appt, 

V. 

HENRY  P.  NEAL. 

(—  Tex.  — .  107  S.  W.  539.) 

Master  —  fellow-servant   act  —  private 
railroads. 

A  private  railroad  operated  by  a  com- 
pany not  incorporated  for  railroad  purposes 
is  within  the  terms  of  a  fellow-servant  act 
relating  to  "railroads." 

(February  12,  1908.) 


Case  Note.  —  Applicability/  to  private 
railroatl,  of  enactment  abrogating 
fellow-servant  rule  as  to  "railroads," 

It  is  here  intended,  by  the  term  "private- 
railroad,"  to  include  only  those  railroads, 
incorporated  or  unincorporated,  which  are 
operated  for  private  purposes,  and  not  as- 
common  carriers. 

The  courts  which  have  held  that  the  term 
"railroads,"  in  such  statutes,  includes  pri- 
vate railroads,  have  proceeded  upon  the 
theory  that  these  statutes  apply  not  to 
railroads  as  such,  but  to  railroad  hazards, 
and  that,  therefore,  they  govern  all  persons 
and  corporations  operating  a  line  of  rail- 
road incident  to  which  are  the  hazards  from 
which  the  legislature  intended  to  protect 
the  employees.  Thus,  in  Mace  v.  H.  A. 
Boedker  &,  Co.  127  Iowa,  721,  104  N.  W. 
475.  the  court  reasoned:  "The  hazards 
against  which  this  protection  is  provided  do 
not  depend  upon  whether  the  corporation 
is  engaged  in  transporting  passengers  and 
freight  for  public  accommodation.  They 
exist  whenever  men  are  employed  to  move 
or  operate  locomotives  and  trains  from 
place  to  place  upon  a  track  constructed  for 
that  purpose.  The  work  of  loading  and  un- 
loading and  coupling  and  uncoupling  cars, 
the  making  up  and  movement  of  trains,  the 
operation  of  switches,  and  all  the  perils 
which  accompany  the  handling  of  these  pon- 
derous instrumentalities  of  transportation, 
are  no  less  great  because  the  owner  of  the 
tracks,  cars,  and  engines  is  employing  them 
in  and  about  some  private  enterprise,  than 
would  be  the  case  if  he  were  doing  similar 
labor  by  similar  means  in  the  capacity  of 
a  common  carrier." 

The  courts  which  have  taken  the  con- 
trary view,  and  have  refused  to  hold  that 
private  railroads  are  within  the  meaning 
of  the  term  "railroads,"  as  used  in  such 
statutes,  have  generally  taken  the  position 
that  it  is  not  to  be  presumed  that  the 
legislature  intended  to  make  any  innova- 
tion upon  the  common  law  further  than  the 
case  absolutely  required ;  and  that,  there- 
fore, such  legislation  should  not  be  extended 
by  implication  or  construction. 

In  Williams  v.  Northern  Lumber  Co.  113 
Fed.  382,  it  was  held  that  the  Minnesota 
statute  of  1894,  abrogating  the  fellow-serv- 
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r\X;ESTIONS  certified  by  the  Court  of 
\^  Civil  Appeals  for  the  First  Supreme  Ju- 
dicial District  for  the  opinion  of  the  Su- 
preme Court  which  arose  upon  an  appeal  by 
defendant  from  a  judgment  of  the  District 
•Court  for  Fort  Bend  County  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  An- 
•swers  favorable  to  appellee  returned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  R.  Wharton  and  Jno.  G. 
liogue,  for  appellant: 

Ed  H.  Cunningham  &  Company  is  not  a 
railroad,  and  is  not  operating  a  railroad, 
within  the  meaning  of  the  fellow-servant 
-statute. 

Beeson   v.   Busenbark,   44   Kan.   669,   10 


L.RA.  839,  25  Pac.  48;  Johnson  v.  Louis- 
ville City  R.  Co.  10  Bush,  232;  Whatley  v. 
Zenida  Coal  Co.  122  Ala.  118,  26  So.  125; 
White  V.  Kennon,  83  Ga.  343,  9  S.  E.  1082 ; 
Ellington  v.  Beaver  Dam  Lumber  Co.  93  Oa. 
53,  19  S.  E.  21;  Palangio  v.  Wild  River 
Lumber  Co.  80  Me.  316,  29  Atl.  1087;  Bal- 
lard V.  Mississippi  Cotton  Oil  Co.  81  Miss. 
507,  62  L.R.A.  407,  95  Am.  St.  Rep.  476,  34 
So.  533;  Bradford  Constr.  Co.  v.  Heflin,  88 
Miss.  314,  12  L.R.A.(N.S.)  1040,  42  So. 
174;  Williams  v.  Northern  Lumber  Co.  113 
Fed.  382;  McKivergan  v.  Alexander  &  E. 
Lumber  Co.  124  Wis.  60,  102  N.  W.  332; 
Griggs  v.  Houston,  104  U.  S.  553,  26  L.  ed. 
840;  Ott  T.  Johnson  (Tex.  Civ.  App.)  101 
S.  W.  534;  Lodwick  Lumber  Co.  v.  Taylor 
(Tex.  Civ.  App.)  87  S.  W.  358. 


-Ant  rule  as  to  the  servants  of  any  railroad 
corporation  owning  or  operating  a  railroad 
in  the  state,  was  not  applicable  to  a  log- 
ging road  which  was  not  a  public  railroad 
used  by  the  public,  and  which  was  not  a 
•common  carrier,  since  the  proviso  to  the  act 
that  it  shall  not  be  construed  so  as  to  render 
«ny  railroad  liable  for  damages  sustained 
by  an  employee  engaged  in  the  construction 
of  a  new  road  not  open  to  public  travel  or 
use  indicates  that  it  was  intended  to  apply 
only  to  railroads  open  to  public  travel  or 
use.  For  other  logging-road  and  lumber- 
road  cases,  see  McKivergan  v.  Alexander  & 
H.  Lumber  Co.;  Ellington  v.  Beaver  Dam 
Lumber  Co.;  Railey  v.  Garbutt;  Hemphill 
T.  Buck  Creek  Lumber  Co.;  and  Palangio  y. 
Wild  River  Lumber  Co., — infra. 

But  in  Kline  r.  Minnesota  Iron  Co.  93 
Minn.  63,  100  N.  W.  081,  the  court,  con- 
struing the  same  Minnesota  statute  with 
reference  to  an  injury  by  an  employee  on 
■A  private  railroad  owned  and  operated  by  a 
-mining  corporation  for  the  sole  purpose  of 
operating  its  mine,  refused  to  concur  in  this 
contention,  and  held  that  the  proviso  to 
the  statute  simply  exempted  incomplete 
roads  from  the  operation  of  the  act,  and  did 
not  warrant  the  inference  that  the  legisla- 
ture intended  the  statute  to  apply  solely  to 
railroad  companies  organized  for  the  pur- 
pose of  doing  a  general  commercial  busi- 
ness, carrying  freight  and  passengers  for 
hire. 

This  latter  construction  of  the  Minne- 
sota statute,  given  in  the  preceding  case, 
was  followed  in  Kibbe  v.  Stevenson  Iron 
Min.  Co.  69  C.  C.  A.  145,  136  Fed.  147, 
wherein  the  defendant  was  injured  by  the 
negligence  of  a  fellow  servant  while  en- 
gaged in  operating  a  short  railroad  for  a 
mining  corporation  for  the  sole  purpose  of 
drawing  ore  from  its  mine  to  a  commercial 
railroad  for  transportation. 

And  in  Schus  v.  Powers-Simpson  Co.  85 
Minn.  447,  69  L.R.A.  887,  89  N.  W.  68,  it 
was  held  that  this  statute  was  applicable  to 
8  logging  railroad  owned  and  operated  by  a 
corporation  organized  for  the  purpose  of 
manufacturing  and  dealing  in  lumber,  the 
15  L.R.A.(N.S.) 


operation  of  the  road  being  limited  exclu- 
sively to  its  own  private  business. 

But  in  Jemming  v.  Great  Northern  R. 
Co.  96  Minn.  302,  1  L.R.A.(N.S.)  696,  104 
N.  W.  1079,  it  was  held  that  this  statute 
was  not  applicable  where  the  defendant  com- 
pany was  engaged  in  operating  a  steam 
shovel  in  a  gravel  pit,  the  working  outfit 
consisting  of  a  steam  shovel,  such  as  is  or- 
dinarily used  for  shoveling  gravel  in  places 
in  no  way  connected  with  the  railroad  busi- 
ness, an  engine  house  with  the  engine  which 
operated  the  shovel,  an  old  engine  tender, 
and  a  caboose,  all  located  upon  a  short 
track  in  no  way  connected  with  any  other 
track. 

In  Roe  V.  Winston,  86  Minn.  77,  90  N.  W. 
122,  the  court  held  that  a  construction  com- 
pany, engaged  in  constructing  a  railroad  in 
Wisconsin  and  operating  a  construction 
train  with  a  crew  of  men,  was  within  the 
terms  of  the  Wisconsin  statute  abrogating 
the  fellow-servant  rule  as  to  the  employees 
of  "any  company,  association,  corporation, 
or  person,  managing,  maintaining,  operat- 
ing, or  in  possession  of,  a  railroad,  whether 
as  owner,  contractor,  kssee,  mortgagee, 
trustee,  assignee,  or  receiver."  For  other 
cases  against  construction  companies  and 
contractors,  see  Doughty  v.  Firbank;  Mc- 
Knight  T.  Iowa-  &  M.  R.  Constr.  Co. ;  Mace 
V.  H.  A.  Boedker  &  Co.;  Bradford  Constr. 
Co.  v.  Ileflin;  and  Beeson  v.  Busenbark, — 
infra. 

But  in  McKivergan  v.  Alexander  jc  E. 
Lumber  Co.  124  Wis.  60,  102  N.  W.  332,  the 
court,  construing  the  same  Wisconsin  stat- 
ute, said  that  the  construction  given  to  it  by 
the  Minnesota  court  in  the  preceding  case 
was  opposed  to  the  manifest  intent  of  the 
legislature,  and  held  that  a  corporation 
organized  for  the  purpose  of  carrying  on  a 
general  logging,  lumbering,  and  manufactur- 
ing business,  in  connection  with  which  it  ran 
two  or  three  of  its  own  trains  daily  over 
the  track  of  a  commercial  railroad  for  the 
purpose  of  hauling  timber  to  its  mill,  was 
not  within  the  statute. 

The  Georgia  Code  abrogates  the  fellow- 
servant  rule  so  far  as  railroad  companies 
are  concerned,  and  makes  these  companies 
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Messrs.  Iiane,  Jackson,  &  Wolters,  and 
laker,  Botts,  Parker,  &  Garwood  also 
or  appellant. 

Messrs.  John  Liovejoy,  W.  C.  iJove,  B. 
'.  Channel,  William  Masterson,  and  J. 
V.  Parker,  for  appellee: 

The  tracks,  side  tracks,  and  spur  tracks  of 
lie  standard-gauge  railroad  owned  and  op- 
rated  by  Ed  H.  Cunningham  &  Company 
onstitute  a  railroad,  within  the  eontem- 
lation  of  the  fellow-servant  act. 

Lodwick  Lumber  Co.  v.  Mounce  (Tex.  Civ. 
Lpp.)  102  S.  \V.  142;  Bammel  v.  Kirby,  19 
ex.  Civ.  App.  198,  47  S.  W.  392;  Lodwick 
.umber  Co.  v.  Taylor  (Tex.  Civ.  App.)  87 
.  W.358;R.Co.v.C.  T.  Smith,  17  Tex.  Ct. 
:ep.  843 ;  Perez  v.  San  Antonio  4  A.  P.  R. 
o.  28  Tex.  Civ.  App.  255,  67  S.  W.  138; 


Texas  &  P.  R.  Co.  v.  Webb,  31  Tex.  Civ. 
App.  498,  72  S.  VV.  1044;  Seery  v.  Gulf,  C. 
&  S.  F.  R.  Co.  34  Tex.  Civ.  App.  89,  77  S. 
VV.  950 ;  Texas  C.  R.  Co.  v.  Pelfrey,  35  Tex. 
Civ.  App.  501,  80  S.  W.  1036;  Chicago,  M.  4 
St.  P.  R.  Co.  v.  Artery,  137  U.  S.  507,  34 
L.  ed.  747,  11  Sup.  Ct.  Rep.  129;  Ran- 
dolph County  V.  Post,  93  U.  S.  502,  23  L. 
ed.  957;  Kibbe  v.  Stevenson  Iron  Min.  Co. 
69  C.  C.  A.  145,  136  Fed.  148;  Massachu- 
setts Loan  &  T.  Co.  v.  Hamilton,  32  C.  C. 
A.  46,  59  U.  S.  App.  403,  88  Fed.  589; 
Coughlan  v.  Cambridge,  166  Mass.  268,  44 
N.  E.  218;  Central  Crosstown  R.  Co.  v. 
Twenty-third  Street  R.  Co.  54  How.  Pr.  168 ; 
Kline  v.  Minnesota  Iron  Co.  93  Minn.  63, 
100  N.  W.  681. 


able  to  all  "employees  who  cannot  possi- 
ly  control  those  who  should  exercise  care 
nd  diligence  in  the  running  of  trains,  .  . 
for  injuries  arising  from  the  want  of  such 
ire  and  diligence."  This  was  held  in  EI- 
ngton  V.  Beaver  Dam  Lumber  Co.  93  Ga. 
3,  19  S.  E.  21,  not  to  be  applicable  to  a 
jmpany  incorporated  to  carry  on  the  busi- 
I'ss  of  sawing  and  selling  lumber,  although 
;  had  authority  to  buy  and  operate,  and 
id  operate,  engines  on  tramroads  solely 
)r  facilitating  and  carrying  on  the  lumber 
tisiness. 

And  in  Railey  v.  Garbutt,  112  Ga.  288, 
'  S.  £.  360,  it  was  held  not  to  be  applica- 
le  to  a  partnership  owning  a  sawmill  and 
lerating  a  railroad  in  connection  with  it. 
T  the  purpose  of  hauling  logs  to  the  mill, 
id  for  transporting  the  employees  from  the 
ill  to  the  woods. 

It  has  been  held  that  the  North  Catolina 
atute  abolishing  the  fellow-servant  doc- 
ine  as  to  the  employees  of  "any  railroad 
>inpany  operating   in   this   state"  applied 

a  corporation  chiefly  engaged  in  the  man- 
'acture  of  leather  and  the  extraction  of 
nnic  acid,  which,  in  connection  with,  and 

aid  of,  its  primary  purpose,  owned,  in  and 
ound  its  plant,  12  or  14  miles  of  stand- 
d-gauge  track,  upon  which  it  operated  its 
vn  engines  and  cars  with  its  own  crew, 
ird  V.  Lnited  States  Leather  Co.  143  N.  C. 
'3.  55  S.  E.  727;  Hairston  v.  United 
ates  Leather  Co.  143  N.  C.  512,  55  S.  E. 
7. 

And  in  Hemphill  v.  Buck  Creek  Lumber 
I.  141  N.  C.  487,  54  S.  E.  420,  the  statute 
IS  held  to  embrace  a  lumber  road  with 
m  rails,  4-foot  gauge,  and  using  steam 
•omotives. 

In  Doughty  v.  Firbank,  L.  R.  10  Q.  B. 
v.  358,  48  J.  P.  55,  it  was  held  that  an 
lividual  contractor  engaged  in  the  con- 
ruction  of  a  line  of  railway  for  a  railway 
tnpany,  and  operating  a  temporary  rail- 
ly  solely  in  the  prosecution  of  the  work, 
IS  within  the  English  employer's  liability 
t  of  1880  (43  &  44  Vict.  chap.  42)  pro- 
ling  that  a  workman  shall  have  the  same 
rht  of  action  for  personal  injuries  as  if  he 
tl  not  been  in  the  service  of  the  employer, 

L.R.A.(N.S.)  31 


where  the  injury  is  caused  "by  reason  of  the 
negligence  of  any  person  in  the  service  of 
the  employer  who  has  the  charge  or  con- 
trol of  any  signal,  points,  locomotive  engine, 
or  train  upon  a  railway." 

In  Coughlan  v.  Cambridge,  106  Mass.  268, 
44  N.  E.  218,  it  was  held  that  a  short  and 
temporary  track,  upon  which  a  municipal 
corporation,  by  means  of  a  locomotive  and 
train,  transported  gravel  from  one  portion 
to  another  of  premises  owned  by  it,  for  the 
purpose  of  grading  around  its  waterworks, 
was  a  railroad,  within  the  meaning  of  Mass. 
Stat.  1887,  chap.  270,  which  made  an  em- 
ployer liable  for  injuries  to  an  employee  re- 
sulting from  the  negligence  of  a  fellow  serv- 
ant in  charge  of  a  "locomotive  engine  or 
train  upon  a  railroad." 

A  construction  company  running  a  gravel 
train  only  in  the  business  of  constructing  a 
roadbed  for  the  use  of  another  corporation 
has  been  held  to  be  operating  a  railroad, 
within  the  meaning  of  the  Iowa  statute  ab- 
rogating the  fellow-servant  rule  as  to  the 
employees  of  "every  corporation  operating  a 
railway."  McKnight  v.  Iowa  4.  M.  R. 
Constr.  Co.  43  Iowa,  406;  Mace  v.  H.  A. 
Boedker  4  Co.  127  Iowa,  721,  104  N.  W. 
475. 

But  such  a  company  running  such  a  train 
was  held  in  Bradford  Constr.  Co.  v.  Heflin, 
88  Miss.  314,  12  L.R.A.(N.S.)  1040,  42  So. 
174,  not  to  be  a  railroad  corporation,  with- 
in the  meaning  of  a  constitutional  provision 
abolishing  the  fellow-servant  rule  in  favor 
of  "every  employee  of  any  railroad  corpo- 
ration." 

And  in  Beeson  v.  Busenbark,  44  Kan.  669, 
10  L.R.A.  839,  25  Pac.  48,  a  partnership  op- 
erating a  construction  train  in  the  prosecu- 
tion of  the  work  of  constructing  a  road  for 
a  railroad  corporation  was  held  not  to  be 
within  the  meaning  of  the  Kansas  statute 
abrogating  the  fellow-servant  rule  as  to  the 
employees  of  "railroad  companies." 

In  Alabama  Steel  4  Wire  Co.  v.  Griffin 
(Ala.)  42  So.  1034.  it  was  held  that,  under 
a  statute  making  the  master  liable  for  in- 
jury to  his  employee  when  such  injury  is 
caused  by  the  negligence  of  any  person  in 
the  service  of  the  master,  who  has  control 
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Brown,  J.,  delivered  the  opinion  of  the 
court: 

Certified  question  from  the  court  of  civil 
appeals  of  the  first  district,  as  follows: 

"This  cause  is  pending  before  us  on  ap- 
peal. Appellee,  Neal,  sued  Ed  H.  Cunning- 
bam  &  Company,  a  private  corporation,  and 
the  receiver  of  its  property,  for  damages 
for  personal  injuries  sustained  by  him  while 
in  the  employment  of  said  receiver,  and  re- 
covered a  judgment.  The  proof  shows: 
That,  at  the  time  of  Neal's  injury,  Ed  H. 
Cunningham  &  Company  was  a  private  cor- 
poration which  owned  and  operated  sugar 
mills  and  refineries  and  a  paper  mill,  and 
was  also  engaged  in  fanning.  That  it  was 
not  incorporated  as  a  railroad  company. 
The  grounds  occupied  by  the  refinery,  build- 
ing, mills,  and  warehouses  at  Sugarland, 
where  it  conducted  its  business,  occupied 
about  8  or  9  acres  of  ground,  and  over  and 
through  these  grounds  there  were  numerous 
tracks,  side  tracks,  and  spur  tracks  of 
standard-gauge  railroad,  which  were  built 
by,  and  at  the  time  of  the  plaintiff's  injury, 
and  at  the  time  of  the  trial,  owned  by,  Ed 
H.  Cunningham  &  Company  and  its  suc- 
cessors. That  a  locomotive  engine  was  rent- 
ed from  the  Sugarland  Railroad  Company 
by  Ed  H.  Cunningham  &  Company,  and  was 
used  in  said  yards  on  said  tracks  for  the 
purpose  of  switching  cars  and  transferring 
the  same  to  and  from  the  sidings  of  the  Sug- 
arland Railroad  Company  and  the  Calves- 
ton,  Harrisburg,  &  San  Antonio  Railroad 
Company  to  and  from  the  refineries  and 
warehouses  of  Ed  H.  Cunningham  k  Com- 
pany. That  the  appellee  was  one  of  a  crew 
who  operated  the  engine  and  cars  in  said 
switch  yard,  and  he  and  the  others  of  the 


crew  were  employed  and  paid  by  Ed  H. 
Cunningham  &  Company,  and  all  the  cars 
delivered  to  said  company  by  the  Galveston, 
Harrisburg,  &.  San  Aiitonio  railroad  or  the 
Sugarland  railroad  were  handled  upon  the- 
yards  of  the  Cunningham  company  by  the- 
said  engine  and  crew.  There  was  no  tes- 
timony to  show  that  Ed  H.  Cunningham  & 
Company  was  a  common  carrier,  but  it  was  _ 
shown  that  the  said  tracks  were  built  and 
said  engine  used  by  it  to  expedite  its  pri- 
vate business  only.  The  appellee  alleged 
in  his  petition,  and  the  evidence  is  sulH- 
cient  to  prove,  that  his  injuries  for  which 
he  recovered  damages  were  the  result  of  the 
negligence  of  the  other  members  of  the 
switching  crew — his  fellow  servants — en- 
gaged with  him  in  the  switching  and  mov- 
ing of  cars  in  said  yards  over  the  tracks- 
of  railroad  belonging  to  Ed  H.  Cunningham 
&  Company.  Appellants,  in  their  answer, 
pleaded  that  they  were  not  li&ble  for  the 
damages  claimed  by  appellee  in  his  peti- 
tion, for  that  appellee's  said  coemployecs- 
were  his  fellow  servants,  and  that  appel- 
lant was  not  liable  for  their  negligent  arta 
resulting  in  injuries  to  appellee.  Under 
these  facts,  we  respectfully  certify  for  your 
decision : 

"Did  the  tracks,  side  tracks,  and  spur 
tracks  of  standard-gauge  railroad,  so  owned 
and  operated  by  Ed  H.  Cunningham  ft  Com- 
pany, constitute  a  railroad  within  the  con- 
templation of  the  fellow-servant  act  of  1897 
(Rev.  Stat.  art.  4560f )  T  Because  we  are 
not  inclined  to  follow  the  case  of  Lodwick 
Lumber  Co.  v.  Taylor,  87  S.  W.  358,  decided 
by  the  court  of  civil  appeals  of  the  fourtb 
district,  we  deem  it  wise  to  certify  the  fore- 
going question  for  your  decision." 


of  any  "car  or  train  upon  a  railway,"  a 
count  in  the  complaint  was  sufficient  to 
state  a  cause  of  action  where  it  alleged  that 
plaintiff  was  employed  at  a  plant  by  a  mas- 
ter who  also  owned  and  controlled  a  rail- 
road operated  in  furtherance  of  the  business 
of  the  plant,  and  that,  through  the  negli- 
gence of  a  coemployee,  he  was  injured  by 
cars  on  the  trade  "while  in  the  discharge 
of  his  duties  as  such  employee,  engaged  in 
loading  some  cars  for  the  defendant,  which 
had  been  placed,  or  were  standing,  upon  a 
switch,  spur  track,  or  siding  of  the  de- 
fendant's railway." 

In  Ellington  v.  Beaver  Dam  Lumber  Co. 
supra,  it  was  held  that  a  private  railroad 
which  had  no  charter  power  to  conduct  a 
general  transportation  business  did  not  be- 
come a  railroad,  within  the  meaning  of  the 
statute  abrogating  the  fellow-servant  rule 
as  to  the  employees  of  railroads," — so  far, 
at  least,  as  its  own  employees  were  con- 
cerned,— merely  because  on  some  occasions 
it  did  transport  passengers  and  freight  for 
hire. 
16  L.R.A.(N.S.) 


Speaking  with  reference  to  the  applicabil- 
ity to  a  Itmiber  company  of  a  statute  whicb 
made  railroad  companies  liable  to  laborera 
employed  by  contractors,  the  court,  in  Pa- 
langio  V.  Wild  River  Lumber  Co.  86  Me. 
315,  29  Atl.  1087.  said:  "True,  the  com- 
pany has  constructed  a  roadbed  upon  its  owa 
land,  upon  which  it  has  placed  sleepers  and 
iron  rails  for  the  transportation  of  its  own 
lumber  from  its  own  lands.  But  this  no- 
more  makes  it  a  railroad  company,  within 
the  meaning  of  the  law,  than  the  construc- 
tion of  a  camp  in  which  to  feed  and  lodge 
its  laborers  would  make  it  a  hotel  company. 
An  individual  can  lay  a  railroad  track  upon 
his  own  land  for  his  own  use  without  ob- 
taining a  railroad  charter,  and  without 
thereby  making  himself  a  railroad  com- 
pany; and  so  can  a  lumbering  corporation.'' 

As  to  whether  a  street  or  interurban  rail- 
way is  affected  by  the  abrogation  of  the  fel- 
low-servant rule  as  to  "railroads,"  see  note 
to  Norfolk  &  P.  Traction  Co.  v.  Ellington» 
post,  — , 
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To  the  question  propounded  we  answer: 
Tlie  facts  stated  bring  the  railroad  within 
the  terms  of  the  following  article  of  Sayles's 
Anno.  Civ.  SUt.  1897:  "Art.  4560f.  Every 
person,  receiver,  or  corporation  operating  a 
railroad  or  street  railway  the  line  of  which 
shall  be  situated  in  whole  or  in  part  in  this 
state,  shall  be  liable  for  all  damages  sus- 
tained by  any  servant  or  employee  thereof 
while  engaged  in  the  work  of  operating  the 
cars,  locomotives,  or  trains  of  such  person, 
receiver,  or  corporation,  by  reason  of  the 
negligence  of  any  other  servant  or  employee 
of  such  person,  receiver,  or  corporation,  and 
the  fact  that  such  servants  or  employees 
were  fellow  servants  with  each  other  shall 
not  impair  or  destroy  such  liability." 

The  facts  show  that  there  was  no  differ- 
ence in  the  character  of  this  road,  nor  in 
the  manner  of  its  construction,  equipment, 
or  operation,  from  that  of  the  connecting 
roads,  except  the  extent  of  the  business 
done  upon  it,  and  that  it  was  operated  by  a 
private  corporation.  The  statute  does  not 
prescribe  that  the  corporation  which  oper- 
ates the  railroad  shall  be  organized  for  that 
purpose,  neither  does  it  require  that  the  op- 
eration of  the  railroad  shall  be  for  the 
purpose  of  carrying  freight  and  passengers 
for  the  public  in  order  to  subject  the  oper- 
ator to  the  liabilities  prescribed  by  the  stat- 
ute. But  appellant  insists  that  we  should 
construe  the  term  "railroad"  to  mean  a 
public  carrier.  Therefore,  the .  corporation 
operating  a  private  railroad  would  not  come 
within  the  terms  of  the  statute.  We  can 
see  no  reason  why  the  effect  of  the  statute 
should  be  limited  by  such  narrow  interpre- 
tation. The  legislature  has  used  language 
broad  enough  to  include  any  railroad,  wheth- 
er it  be  a  public  carrier  or  a  private  concern. 
We  see  nothing  indicating  that  this  statute 
was  enacted  in  the  interest  of  the  public, 
or  to  secure  better  public  service;  for  we 
cannot  understand  how  the  security  of  the 
employees  or  the  liability  of  the  operators 
of  the  railroad  for  injuries  inflicted  upon 
one  of  them  by  a  fellow  servant  would  in 
any  manner  facilitate  or  retard  the  opera- 
tion of  the  road  as  a  common  carrier.  There 
being  nothing  in  the  law,  nor  in  the  con- 
current legislation,  to  indicate  such  inten- 
tion in  its  enactment,  why  should  the  law 
be  limited  to  common  carriers? 

The  legislature  of  Texas  has,  by  succes- 
sive acts,  broken  away  from  the  old  rule  of 
exemption  of  the  master  for  the  negligence 
of  the  fellow  servants  in  order  to  meet  new 
phases  of  service;  and  in  this  line  the  arti- 
cle of  the  statute  in  question  was  enacted 
to  meet  and  provide  fo;r  the  extra  hazards 
attending  the  operation  of  machinery  upon 
railroad  tracks,  and  to  give  better  protec- 
tion to  those  who  were  in  such  service,  by  I 
IS  LJR.A.(N.S.) 


making  the  master  or  persons  operating  the 
road  liable  for  the  negligence  of  the  per- 
sons employed  in  the  handling  and  manage- 
ment of  its  macliinery,  thereby  stimulating 
the  operators  of  such  railroad  to  bestow 
more  care  upon  the  selection  and  retention 
of  servants  thus  employed.  The  same  dan- 
gers attended  the  operation  of  the  machin- 
ery upon  the  private  road  of  Cunningham  & 
Company  as  would  have  attended  the  opera- 
tion of  the  same  machinery  upon  the  track 
of  the  common  carrier.  Therefore,  the  in- 
jury here  complained  of  is  embraced  within 
the  letter  and  spirit  of  the  statute  above 
quoted.  Bammel  v.  Kirby,  19  Tex.  Civ.  App. 
198,  47  S.  W.  392;  Lodwick  Lumber  Co.  v. 
Taylor,  supra;  Mounce  v.  lodwick  Lumber 
Co.  (Tex.  Civ.  App.)  91  S.  W.  240;  Lodwick 
Lumber  Co.  v.  Mounce  (Tex.  Civ.  App.) 
102  8.  W.  142. 

The  question  is  directly  decided  in  the 
case  of  Lodwick  Lumber  Co.  v.  Taylor, 
above  cited,  but  that  case  did  not  reach 
this  court.  In  Mounce  v.  Lodwick  Lumber 
Co.,  above  cited,  the  court  of  civil  appeals 
of  the  fifth  district  held  that  a  logging  road 
which  was  operated  by  a  private  company 
was  liable  for  injuries  inflicted  by  the  neg- 
ligence of  a  fellow  servant  in  the  operation 
of  machinery  upon  the  road.  In  that  case 
the  judgment  was  reversed  and  the  cause  re- 
manded; but,  upon  a  subsequent  trial,  judg- 
ment was  rendered  in  favor  of  Mounce,  and 
an  appeal  was  taken  to  the  court  of  civil 
appeals  of  the  fifth  district,  which  affirmed 
the  judgment;  but  in  the  opinion  nothing 
was  said  with  regard  to  the  question  here 
under  consideration.  However,  the  lumber 
company  applied  to  this  court  for  a  writ  of 
error,  and  one  of  the  grounds  upon  which 
the  application  was  based  was  that  it  was 
not  liable  because  it  was  a  private  road. 
This  court  refused  the  application  for  a 
writ  of  error,  thereby  affirming  the  decision 
of  the  court  of  civil  appeals  upon  the  first 
appeal  to  that  court. 

We  have  carefully  examined  the  briefs  and 
argument  of  counsel,  and  we  see  no  just 
ground  upon  which  this  court  would  be  au- 
thorized to  place  such  a  limitation  upon  the 
terms  of  the  statute  enacted  by  the  legis- 
lature as  would  deny  protection  to  the  em- 
ployees upon  a  private  railroad  when  the 
dangers  are  the  same  as  if  it  had  been  of 
a  public  nature.  Taking  the  whole  statute 
together,  construing  it  in  the  light  of  the 
legislation  which  preceded  and  attended  the 
passage  of  this  section,  we  are  clearly  of  the 
opinion  that  the  legislature  intended,  by  the 
use  of  the  general  language,  to  embrace  all 
railroads,  whether  common  carriers  or  pri- 
vate carriers,  which,  in  their  equipment  and 
construction,  come  within  the  terms  of  the 
law. 
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M.  O'DAY  et  al.,  AppU., 

V. 

JACOB  AMBAUM  et  al.,  Respts. 

(—  Wash.  — ,  92  Pac.  421.) 

Complaint  ^  overruling:     demurrer  — 
raising  question  at  trial. 

1.  The  overruling  of  a  demurrer  to  a  com- 
plaint does  not  preclude  the  defendant,  when 
the  case  is  called  for  trial,  from  objecting 
to  the  introduction  of  evidence,  on  the 
ground  that  the  complaint  does  not  state  a 
cause  of  action,  and  that  the  evidence  is  in- 
sufficient to  sustain  a  decree. 
Fraudulent  conveyance  — >  simple-con- 
tract creditor. 

2.  A  simple-contract  creditor  cannot,  prior 
to  obtaining  a  judgment  or  lien,  attack  as 
fraudulent  his  debtor's  transfer  of  nonex- 
empt  property  which  may  be  applicable  to 
the  payment  of  his  claim;  nor  can  he  sus- 
tain an  action  to  enjoin  a  threatened  fraud- 
ulent transfer  of  his  debtor's  property  un- 
til he  has  obtained  a  specific  lien  upon  such 
property. 

■Same  ^  sureties. 

3.  A  surt'ty  for  the  performance  of  a  con- 
struction contract,  being  a  simple-contract 
creditor,  cannot,  before  obtaining  a  judg- 
ment or  lien,  maintain  a  suit  to  enjoin,  as 
a  fraud  upon  him,  a  conveyance  of  nonex- 
ompt  property  by  persons  who  formed  a 
partnership  with  the  principal  for  the  pur- 
pose of  performing  the  contract,  even  if 
there  is  any  contract  relation  between  the 
plaintiff  and  such  persons. 

(November  26,  1907.) 

APPEAL  by  plaintiffs  from  a  decree  of 
the  Superior  Court  for  King  County  dis- 
minsing,  because  of  the  failure  of  the  com- 
plaint to  state  a  cause  of  action,  a  suit  to 
enjoin  the  conveyance  of  certain  real  estate 
as  a  fraud  upon  plaintiffs  as  sureties  for 
the  performance  of  a  construction  contract. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 


Mr.  Vince  H.  Fabcn,  for  appellants: 

The  appellants,  at  the  time  that  the  de- 
murrer was  overruled,  had  a  right  to  rely, 
from  that  time  on,  that  their  complaint  was 
with  merit,  and  was  to  all  parties  to  the 
suit. 

J.  M.  Weatherwax  Lumber  Co.  v.  Ray,  38 
Wash.  548,  80  Pac.  775;  Prescott  v.  Puget 
Sound  Bridge  &  Dredging  Co.  40  Wash.  355, 
82  Pac.  60G. 

The  respondents  held  in  trust  their  avail- 
able property  for  the  benefit  of  their  surety; 
and  equity  will  impose  a  trust  upon  the 
property  of  the  principal  for  the  benefit  of 
the  surety  where  there  is  a  liability  of  the 
surety,  open  and  apparent,  and  the  relation 
between  the  principal  and  surety,  by  reason 
thereof,  has  become  fiduciary. 

Pom.  Eq.  Jur.  3d  ed.  f  |  1339-1342. 

Messrs.  Aust  &  Terliune,  for  respond- 
ents: 

It  is  the  general  rule  of  law  that  a  simple- 
contract  creditor,  or  claimant  at  large,  can- 
not sustain  an  action  to  enjoin  a  transfer 
alleged  to  be  fraudulent  until  a  lien  has 
been. obtained  upon  the  specific  property  at- 
tempted to  be  conveyed. 

20  Cyc.  Law  &  Proc.  p.  683;  Thompson 
V.  Caton,  3  Wash.  Terr.  35,  13  Pac.  186; 
Rothchild  Bros.  v.  Trewella,  36  Wash.  679, 
68  L.R.A.  281,  104  Am.  St.  Rep.  073,  70 
Pac.  480:  Bump,  Fraud.  Conv.  635;  14  Am. 
&  Eng.  Enc.  Law.  p.  324;  Adler  v.  Fenton, 
24  How.  407,  16  L.  ed.  696. 

The  cause  of  action  being  defective  in  it- 
self, and  not  defective  on  account  of  the 
method  of  its  statement,  the  objection  to  the 
introduction  of  evidence  was  rightfully  sus- 
tained. 

Prescott  V.  Puget  Sound  Bridge  &  Dredg- 
ing Co.  31  Wash.  180,  71  Pac.  772;  Bonne  v. 
Security  Sav.  Soc.  35  Wash.  698,  78  Pac. 
38;  Brooks  v.  McCabe  St,  Hamilton,  39  Wash. 
04,  80  Pac.  1004. 

Sureties  who  have  discharged  a  judgment 
rendered  against  them  and  their  principal 
are  simple-contract  debtors,  within  the  rule 


Caae  Note.  —  Rtght  of  surety,  prior  to 
obtaining  a  judgment  or  lien,  to  en- 
join principal's  transfer  of  property 
to  defraud  him. 

There  appears  to  be  but  one  other  re- 
]>orted  case  upon  the  question  of  the  right 
of  a  surety,  prior  to  his  obtaining  a  judg- 
ment or  lien  against  the  principal,  to  enjoin 
the  latter  from  transferring  his  property  as 
a  fraud  upon  the  surety. 

In  Buford  v.  Francisco,  3  Dana,  68,  where 
a  surety  who  had  not  secured  a  judgment 
against  the  principal,  nor  paid  the  debt, 
flled  a  bill  against  the  principal  alleging 
that  he  was  about  to  remove  from  the  state 
and  carry  with  him  all  his  property,  and 
pra%'ed  for  an  injunction  to  prevent  the  re- 
15  ■l.R.A.(N.S.) 


moval  of  the  property,  it  was  held  that,  in 
the  absence  of  any  statutory  provision  on 
the  subject,  he  was  not  entitled  to  the  relief 
sought. 

There  are  reported  cases  as  to  the  right  of 
a  surety  to  set  aside  an  alleged  fraudulent 
conveyance  by  the  principal  before  securing 
judgment  against  the  principal,  and  there 


I  are  also  cases  where,  by  attachment,  the 
surety  had  endeavored  to  segregate  the  prin- 
cipal's property  before  the  surety  had  paid 
the  debt,  but,  as  said  above,  there  appears 
to  be  but  the  one  other  case  which  involves 
the  right  of  a  surety  to  secure  an  injunc- 
tion to  restrain  the  transfer  of  the  princi- 
pal's property  before  he  has  secured  a  iudg- 
inent. 
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at  no  simple-contract  debtor  can   attack 
fraudulent  a  transfer   of  the   property 

the  debtor. 
Sanders  v.  Watson,  14  Ala.   198;  Mugge 

Ewing,  54  111.  236. 

Crow,   J.,   delivered   the  opinion   of  the 

art: 

This  action  was  commenced  by  M.  ODay 

d  the  Title  Guaranty  &  Surety  Company, 

corporation,  against  Jacob  Ambaum, 
ank  Conrad,  Harry  Wakes,  Charlotte 
akes,  his  wife,  and  Charlotte  La 
oix,  to  enjoin  the  conveyance  of  certain 
■il  estate.  The  plaintiffs  allege  that,  on 
)ril  1,  1906,  the  defendant  Jacob  Ambaum 
tered  into  a  contract  with  King  county  to 
nstruct  a  certain  wagon  road;  that  he  as 
incipal,  and  the  plaintiffs  as  sureties,  ex- 
ited and  delivered  to  King  county  a  bond 
r  the  faithful  performance  of  his  con- 
ict;  that,  about  Hay  I,  1906,  defendant 
nbaum  formed  a  partnership  with  the  de- 
idants  Frank  Conrad  and  Harry  Wakes 
r  the  purpose  of  performing  the  contract 
d  constructing  the  road;  that  the  part- 
rship  proceeded  with  the  work;  that, 
ortly  thereafter,  dissensions  arose,  and 
at  an  action  is  now  pending  in  the  su- 
rior  court  of  King  county  wherein  Harry 
akes,  as  plaintiff,  seeks  to  dissolve  the 
rtnership.  The  complaint  further  alleges: 
6)  That  the  said  defendants  have  mis- 
inaged  the  said  work  in  lax  manner,  and 
ve  mismanaged  the  finances  of  said  part- 
rship;  and  that  said  partnership  is 
w  insolvent  and  the  said  road  can- 
t  now  be  constructed  for  the  price 
reed  upon  between  the  partners,  nor  for 

least  $2,000  additional;  and  that  there 
outstanding  about  $1,000  in  unpaid  bills 

the  said  partnership  for  material  used 
on  said  road;  and  that  the  said  defend- 
ts  have  already  lost  to  these  plaintiffs 
)re  than  $2,000  over  and  above  the  con- 
ict  price  by  his  mismanagement  and  mis- 
isance  in  the  construction  of  said  road, 
d  that  the  defendants  are  insolvent  and 
ve  no  property  except  such  as  is  exempt 
>m  execution  by  law,  except  the  defendants 
irry  Wakes  and  Charlotte  Wakes,  his  wife, 
lO  are  the  owners  of  block  22  of  Jordan's 
re  Garden  tracts,  in  King  county,  Wash- 
jton,  and  that  said  property  is  the  com- 
inity  property  of  the  said  Harry  Wakes 
d  wife.  (7)  That  the  said  defendants 
.rry  Wakes  and  wife  have  disposed  of 
•ir  property  to  defendant  La  Croix,  the 
ughter  of  defendant  Wakes,  witliout  con- 
leration,  for  the  purpose  of  avoiding  their 
bility  to  the  plaintiffs  and  to  the  said 
rtnership  in  the  construction  of  said 
anty  road,  and  for  the  purpose  of  defeat- 
;   any   claims  the   plaintiffs  might   have 

L.K.A,(N.S.) 


against  said  defendants  by  reason  of  their 
defalcation  in  the  performance  of  their  con- 
tract aforesaid,  and  that  these  plaintiffs  are 
without  remedy  at  law  to  protect  their  in- 
terests as  aforesaid;  that  said  property  is 
described  as  block  22  of  Jordan's  Acre  Gar- 
dens in  King  county,  Washington.  (8)  That 
it  will  take  about  forty  days  from  the  date 
of  this  complaint  within  which  to  complete 
and  perform  the  said  contract  for  the  con- 
struction of  said  county  road,  and  to  deter- 
mine the  amount  of  liability  of  the  said  de- 
fendants to  these  plaintiffs  by  reason  of  their 
said  defalcation."  The  plaintiffs  demanded 
judgment  restraining  and  enjoining  the  de- 
fendants from  disposing  of  their  nonexempt 
property  until  plaintiffs'  liability  as  sure- 
ties on  the  bond  could  be  determined.  A 
general  demurrer  to  the  complaint  was  over- 
ruled. Thereupon  the  defendants  Harry 
Wakes,  Charlotte  Wakes,  his  wife,  and 
Charlotte  La  Croix  answered,  and  the  plain- 
tiffs replied.  When  the  case  was  called  for 
trial,  the  answering  defendants  objected  to 
the  introduction  of  evidence,  on  the  ground 
that  the  complaint  did  not  state  a  cause  of 
action,  and  that  the  evidence  offered  was 
insufficient  to  sustain  a  decree.  "The  objec- 
tion being  sustained,  a  final  order  was  en- 
tered, dismissing  the  action,  and  the  plain- 
tiffs have  appealed. 

The  appellants  contend  that  the  order 
overruling  tne  respondents'  demurrer  ad- 
judicating the  sufficiency  of  their  complaint 
became  the  law  of  the  case,  and  thereafter 
bound  the  trial  court.  Section  4911,  Bal- 
linger's  Anno.  Codes  It,  Statutes,  provides 
that  the  objection  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  can  be  made  at  any  stage  of 
the  proceedings.  This  court,  however,  has 
held  that  a  defendant's  failure  to  interpose 
a  demurrer  to  a  complaint,  followed  by  an 
objection  to  its  sufficiency  made  for  the  first 
time  at  the  trial,  will  cause  the  court,  in 
passing  upon  such  objection,  to  bring  to  the 
support  of  the  complaint  every  reasonable 
intendment  and  legitimate  inference  that 
may  be  drawn  from  its  allegations,  and  also 
from  the  evidence  adduced  to  sustain  the 
plaintiffs'  cause.  If,  on  an  application  of 
this  test,  it  appears  that  the  defect  in  the 
plaintiffs'  complaint  and  cause  of  action  is 
one  of  substance  which  cannot  be  cured  by 
amendment  or  evidence,  then  it  is  the  duty 
of  a  trial  court  to  sustain  the  objection  and 
dismiss  the  action.  By  the  demurrer,  which 
was  not  withdrawn  or  waived,  the  appel- 
lants were  advised  of  the  respondents'  con- 
tention that  their  complaint  was  insufficient, 
and  they  might  have  anticipated  the  objec- 
tion afterwards  made.  Nevertheless,  if  we 
apply  to  the  allegations  of  the  complaint  and 
the  evidence  offered  the  most  liberal  rules 
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of  construction,  we  are  compelled  to  hold 
that  the  trial  court  committed  no  error  in 
sustaining  the  respondents'  objection  and 
dismissing  the  action. 

The  only  additional  fact  suggested  by  the 
evidence  offered  and  not  covered  by  the  alle- 
gations of  the  complaint  was  that  the  ap- 
pellants, as  sureties  on  the  bond  of  the  de- 
fendant Ambaum,  had  undertaken  the  com- 
pletion of  the  contract  to  protect  themselves 
from  further  loss.  It  was  not  alleged,  nor 
■was  it  contended,  that  they  had  obtained  any 
judgment  against  the  respondents  jr  lien 
against  their  property,  that  they  had  com- 
menced any  action  to  recover  damages,  or 
that  their  damages  had  been  liquidated.  A 
simple-contract  creditor  cannot,  prior  to  ob- 
taining a  judgement  or  lien,  attack  as  fraud- 
ulent his  debtor's  transfer  of  nonexempt 
property  which  might  be  applicable  to  the 
payment  of  hia  claim;  nor  can  he  sustain 
an  action  to  enjoin  a  threatened  fraudulent 
transfer  of  his  debtor's  property  until  he 
has  obtained  a  specific  lien  upon  such  prop- 
erty. 20  Cyc.  Law  &  Proc.  p.  683;  Thomp- 
son v.  Caton,  3  Wash.  Terr.  31,  13  Pac.  185; 
Rothchild  Bros.  v.  Trewella,  36  Wash.  679, 

68  L.R.A.  281,  104  Am.  at.  Rep.  973,  79 
Pac.  480;  Adler  v.  Fenton,  24  How.  407, 
10  L.  ed.  696;   Uhl  v.  Dillon,  10  Md.  500, 

69  Am.  Dec.  172;  Gorton  v.  Massey,  12  Minn. 
145,  Gil.  83,  90  Am.  Dec.  287;  Wiggins  v. 
Armstrong,  2  Johns.  Ch.  144.  Mr.  Bump, 
in  his  work  on  Fraudulent  Conveyances,  at 
§  526,  says:  "It  is  only  by  the  acquisition 
of  a  lien  that  a  creditor  has  any  vested  or 
specified  right  in  the  property  of  his  debtor. 
Before  such  lien  is  acquired,  the  debtor  has 
full  dominion  over  his  property.  He  may 
convert  one  species  of  property  into  another, 
and  he  may  alienate  to  a  purchaser.  The 
rights  of  the  debtor  and  those  of  the  cred- 
itors are  thus  defined  by  positive  rules,  and 
the  point  at  which  the  power  of  the  debtor 
ceases  and  the  rights  of  the  creditors 
commence  is  clearly  established.  A  cred- 
itor without  such  lien  cannot  obtain  an 
injunction  to  prevent  the  debtor  from  dis- 
posing of  his  property,  although  he  has  rea- 
son to  apprehend  that  such  disposition  may 
be  fraudulent."  Some  of  the  reasons  for  the 
rule  above  mentioned  are  well  stated  by  the 
supreme  court  of  Illinois  in  Shufeldt  v. 
Boehm,  96  111.  560,  664,  in  the  following 
language:  "If  the  property  of  an  honest, 
struggling  debtor  could  be  tied  up  by  in- 
junctions upon  mere  unadjusted  legal  de- 
mands, he  would  be  constantly  exposed  to 
the  greatest  hardships  and  grossest  frauds, 
for  which  the  law  would  afford  no  adequate 
remedy.  By  taking  his  property  out  of  his 
hands  before  the  claim  is  due,  or  before  its 
justice  has  been  established  by  a  judgment, 
in  many  cases  would  be  to  deprive  him  of 
15  L.R.A.(N.S.) 


the  means  of  pay:.ient.  ai.d  even  c 
means  of  defending  himself  against  a 
tious  and  oppressive  suit.  In  other  caj 
prevent  ruin  to  his  business  pending 
litigation,  he  would  be  forced  into  i 
scionable  compromises  involving  loss 
would  be  unable  to  hear.  Moreover, 
a  rule  as  that  contended  for  would  be 
stant  temptation  to  selfish  and  avar 
creditors  to  endeavor,  by  the  institut 
such  suit«,  to  obtain  an  unjust  adva 
over  other  creditors,  and,  by  reason  tt 
litigation  would  be  greatly  increased, 
detriment  of  business  generally,  and  i 
ruin  of  many  honest,  struggling  dc 
Every  consideration,  therefore,  of  puhl 
icy  demands  a  strict  adlierence  to  Ihi 
which  forbids  the  insti'tution  of  such  s 

The  appellants  furtlior  claim  that, 
sureties,  they  occupy  a  trust  relation 
respondents;  that  they  have  superior 
ties  by  reason  of  their  suretyship  whi< 
title  them  to  the  injunctive  relief  s< 
That  appellants,  altliough  sureties,  are 
pie-contract  creditors,  as  contended  b 
respondents,  is  shown  by  the  followin 
thorities:  Sanders  v.  Watson,  14  Ala. 
Washington  v.  Norwood,  128  Ala.  383,  ! 
405;  Mugge  v.  Ewing,  54  III.  236.  > 
rect  contract  relation  between  appellant 
the  respondents  who  have  appeared  ir 
action  has  been  allegid  or  shown,  i 
lants  were  sureties  ujion  a  bond  in  ' 
Jacob  Ambaum  was  the  sole  principal, 
if  it  be  conceded  that  a  contract  rel 
does  exist  between  tlieni  and  any  of  tl 
spondents  which  will  entitle  them  to  re 
a  judgment  against  such  respondent 
damages  sustained  by  appellants  as  su 
upon  the  bond,  still  they  are  not  no' 
titled  to  the  equitable  relief  sought  ir 
action,  for  they  have  not  yet  reduced 
claims  to  judgment,  nor  have  they  obt 
any  specific  lien  npon  the  property  he: 
volved. 

The  judgment  is  affirmed. 

Hadley,   Ch.  J,,   and  Mount,   Dm 
Root,  Rndkin,  and  Fullerton,  JJ.,  cc 

Petition  for  a  rehearing  denied. 
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RE  WIDENING  OF  WESTLAKE  A%'E 

(_  Wash.  — ,  94  Pac.  194.) 

Taxes  —  railway  tracks. 

1.  The   right  of  way  and  trackage 
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et  railway  are  not  assessable  under  a 

er  to  assess  lots,  tracts,  and  parcels  of 

I  for  the  grading  of  a  street. 

le  —  special  benefits. 
The  grading  of  a  street  is  not  a  spe- 
benefit  to  that  portion  of  an  entire  rail- 
system  which  lies  thereon,  so  as  to  ren- 

it  assessable  for  special  benefits. 

(Root,  J.,  dissents.) 

(March  4,  1908.) 

*PEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County  in 
ndant's  favor  in  a  proceeding  to  enforce 
nent  of  a  street-improvement  assess- 
t.     Affirmed. 

le  facts  are  stated  in  the  opinion. 
essrs.   Scott  Calboan  and  Elmer  E. 
d,  for  appellant: 


Illinois  had  upheld  such  assessments  prior 
to  our  adoption  of  its  statute. 

Re  Wcstlake  Ave.  40  Wash.  152,  82  Pac. 
279;  Chicago  City  R.  Co.  v.  Chicago,  90  111. 
573,  32  Am.  Rep.  54;  Chicago  v.  Cummings, 
144  111.  440,  33  N.  E.  34;  Rich  v.  Chicago, 
152  111.  18,  38  >f.  E.  255;  Cicero  &.  P.  Street 
R.  Co.  V.  Chicago,  170  111.  501,  52  N.  E.  800; 
Little  V.  Chicago  &  E.  Ave.  R.  Co.  40  111. 
App.  530. 

The  interest  in  the  street  of  a  street  rail- 
way company  is  an  easement,  and  is  there- 
fore subject  to  assessment. 

North  Beach  &  M.  R.  Co.'s  Appeal,  32  Cal. 
499 ;  New  Haven  v.  Fair  Haven  &  VV.  R.  Co. 
38  Conn.  422,  9  Am.  Rep.  399. 

Messrs.  James  B.  Howe  and  Hugh  A. 
Tait,  for  respondent: 


i  Note.  —  Liability  of  right  of  tcay 
id  trackage  of  street  railway  com- 
iny,  or  other  railroad  occupying 
reet,  to  aaaeaament  for  street  im- 
•ovetnents. 

ises  in  which  liability  for  such  assess- 
ts  has  been  held  to  exist  under  the  pro- 
ins  of  a  contract  between  the  street  rail- 
company  and  the  city,  or  of  the  railway 
[)any'8  charter,  or  other  statutory  pro- 
>ns  defining  the  duty  of  such  companies, 
not  included  in  this  note, 
lat  special  assessments  for  local  ira- 
ements  are  founded  upon  benefits  to 
property  assessed,  is  rudimentary.  This 
,  however,  does  not  cover  the  question 
:her,  assuming  that  a  right  of  way  and 
fage  in  a  street  may  in  a  proper  case 
isessed  for  local  improvements,  the  prop- 
has  received  such  a  benefit  as  justifies 
assessment;  but  the  question  here  un- 
consideration  is  whether  such  right  of 
and  trackage  are  of  such  a  character 
a  be  assessable  under  the  statutes  au- 
izing  the  le>ying  of  special  assessments, 
te  roadbed  of  a  railway  company  in  a 
ic  street  was  held,  in  State,  Paterson 
.  River  R.  Co.,  Prosecutor,  v.  Passaic, 
.  J.  L.  340,  23  Atl.  945,  to  be  subject  to 
lament  for  the  cost  of  placing  a  sewer 
le  street,  where  the  commissioners  de- 
ined  that  it  was  thereby  benefited, 
id  the  easement  of  a  street  railway  com- 

in  a  public  street  was  held,  in  North 
h  4  M.  R.  Co.'s  Appeal,  32  Cal.  499. 
!  property,  liable  to  assessment  for  ben- 
resulting  from  widening  the  street, 
e  franchise  and  right  of  way  of  an  ele- 
1  railroad  company  which  operates  its 

upon  a  structure  about  20  feet  high, 
orted  by  pillars  about  40  feet  apart  and 
ng  upon  the  street  at  the  curb  lines, 
having  stations  reached  by  stairs  from 
street,  constitutes  property  subject  to 
sment  for  benefits  for  paving  the  street. 

Street  Elev.  R.  Co.  v.  Chicago,  183 
■5,  47  L.R.A.  024,  55  N.  E.  721. 
id  a  paving  assessment  may  be  levied 
lat  part  of  the  franchise  or  right  of  way 
1  elevated  railroad  company  which  ex- 
.R.A.(N.S.) 


tends  along  the  street  paved,  without  being 
levied  on  the  franchise  and  right  of  way  as 
an  entirety.    Ibid. 

But,  where  the  benefit  conferred  consists 
only  in  increased  facility  in  running  the 
cars  of  the  company  by  reason  of  diminished 
grades,  such  a  benefit  is  conferred  upon  the 
franchise,  and  not  upon  the  strip  of  land  on 
which  the  cars  run,  so  that  such  a  strip  of 
land  owned  by  a  horse  railway  company  sub- 
ject to  the  easement  of  a  public  street  is  not 
assessable.  Davis  T.  Newark,  64  N.  J.  L. 
144,  23  Atl.  270. 

And  tangible  street-railway  property,  lo- 
cated in  a  street,  was  held,  in  Re  East  133d 
Street,  95  N.  Y.  Supp.  70,  not  to  be  assess- 
able under  a  statute  authorizing  the  assess- 
ment of  "lands,  tenements,  hereditaments, 
and  premises"  for  benefits  resulting  from 
improvements  to  the  street,  as  it  was  so  de- 
pendent upon  special  francliises  as  to  have 
no  substantial  value  apart  from  them. 

It  was  said  in  State  ex  rel.  St.  Paul  City 
R.  Co.  V.  District  Court,  31  Minn.  354,  17  N. 
\V.  954,  that  it  would  require  very  clear  and 
explicit  legislative  expression  to  justify  a 
paving  assessment  against  a  portion  of  the 
tracks  of  a  street  railway  company  where, 
if  it  were  deemed  subject  thereto,  such  de- 
tached portion  might  be  sold  in  satisfaction 
of  the  assessment. 

There  is  a  considerable  number  of  cases 
in  which  the  question  has  been  narrowed 
down  to  whetiier  a  certain  statute  op- 
erates to  subject  the  right  of  way  or  track- 
age of  a  street  railway  company  to  such 
special  assessments. 

Under  provisions  for  assessment  of  "contig- 
uous property." 

The  "right  of  way  of  occupancy,  franchises, 
property,  and  interests"  of  a  street  railway 
company  in  a  public  street  were  held,  in 
South  Park  v.  Chicago,  B.  &  Q.  R.  Co.  107 
III.  105,  not  to  be  "contiguous  property 
abutting"  upon  the  street,  within  tlie  mean- 
ing of  the  statute  authorizing  the  levying 
of  assessments  upon  such  property  for  im- 
provements to  the  street. 

A  railroad  right  of  way  in  a  public  street 
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The  franchise,  right  of  tray,  and  trackage 
of  a  street  railway  are  not  embraced  within 
the  terms  "lots,  bloclcs,  tracts,  or  parcels  of 
land." 

Commercial  Electric  Light  &  P.  Co.  t. 
Judson,  21  Wash.  40,  67  L.R.A.  78,  66  Pac. 
829;  Front  Street  Cable  R.  Co.  v.  Johnson, 
2  Wash.  112,  11  L.R.A.  693,  25  Pac.  1084; 
State  ex  rel.  St.  Paul  City  R.  Co.  v.  District 
Court,  31  Minn.  354,  17  N.  W.  954;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Grand  Rapids,  102 
Mich.  374,  20  L.R.A.  195,  60  N.  W.  767; 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Ottumwa,  112 
Iowa,  300,  51  L.R.A.  763,  83  N.  W.  1074; 
Philadelphia  v.  Philadelphia,  W.  k  B.  R.  Co. 
33  Pa.  41 ;  Fanners'  Loan  &  T.  Co.  v.  An- 
sonia,  61  Conn.  76,  23  AtL  706;  Koons  t. 
Lucas,  52  Iowa,  177,  3  N.  W.  84;  Musca- 
tine V.  Chicago,  R.  I.  &  P.  R.  Co.  88  Iowa, 
291,  55  N.  W.  100;  State,  King,  Prosecutor, 
V.  Duryea,  46  N.  J.  L.  268;  Oshkosh  City 
R.  Co.  v.  Winnebago  County,  89  Wis.  435, 


61  N.  W.  1107;  People  ex  rel.  Davidson  r. 
Gilon,  126  N.  Y.  147,  27  N.  E.  282. 

The  decisions  of  the  supreme  court  of  the- 
state  from  which  a  statute  is  adopted  are 
not  binding  where  the  construction  placed' 
upon  the  statute  is  contrary  to  the  plaiik 
meaning  of  terms,  or  where  some  of  its  pro- 
visions are  altered,  changed,  or  omitted. 

Spokane  Mfg.  Sc  Lumber  Co.  v.  McChes- 
ney,  1  Wash,  609,  21  Pac.  198;  Stutsman 
County  V.  Wallace,  142  U.  S.  293.  36  L.  ed. 
1018,  12  Sup.  Ct.  Rep.  227;  Swofford  Bros. 
Dry-Goods  Co.  v.  Mills,  86  Fed.  550;  Kir- 
man  V.  Powning,  25  Nev.  378,  00  Pac.  834, 
61  Pac.  1090;  Copper  Queen  Consol.  Min. 
Co.  V.  Territorial  Bd.  of  Equalization,  9> 
Ariz.  383,  84  Pac.  611. 

The  assessment  is  void  because  levied: 
against  a  portion  only  of  the  street  railway. 

Chicago.  M.  &  St.  P.  R.  Co.  v.  Milwaukee,. 
89  Wis.  500.  28  L.R.A.  249,  62  N.  W.  417; 
Sweaney  v.  Kansas  City  R.  Co.  54  Mo.  App.. 


was  said  in  Kuehner  v.  Freeport,  143  111. 
92,  17  L.R.A.  774,  32  N.  E.  372,  to  be  sub- 
ject to  special  taxation  for  the  improvement 
of  the  street  by  a  city  organized  under  the 
general  law  for  the  incorporation  of  cities 
and  villages,  which  autliorizes  such  cities 
to  make  local  improvements  by  special  as- 
sessment or  by  special  taxation  of  "contig- 
uous property,"  and  which  was  enacted  in 
pursuance  of  a  constitutional  provision  au- 
thorizing the  general  assembly  to  vest  in 
the  corporate  authorities  of  cities,  towns,  and 
villages  power  to  make  local  improvements 
by  special  assessment,  or  by  special  taxa- 
tion of  "contiguous  property."  To  the  same 
effect  is  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mo- 
line.  168  III.  64,  41  N.  E.  877. 

That  the  track  of  a  street  railway  com- 
pany, for  the  purposes  of  general  taxation, 
was  denominated  personal  property,  was 
said  in  Cicero  &  P.  Street  R.  Co.  v.  Chicago, 
176  III.  601,  52  N.  S.  866,  not  to  relieve  it 
from  liability  under  an  ordinance  levying 
a  special  sewer  assessment  against  contigu- 
ous property. 

Under   statutes   providing   for   assessments 
against  lots,  blocks,  or  parcels  of  land. 

In  State  ex  rel.  St.  Paul  City  R.  Co.  v. 
District  Court,  supra,  it  was  held  that  a 
portion  of  the  track  of  a  street  railway 
company  in  a  public  street  is  not  real  es- 
tate, within  the  meaning  of  a  provision  of  the 
city  charter  reqairing  assessments  to  defray 
the  expense  of  the  local  improvements  of 
street  paving  to  be  made  upon  the  real  es- 
tate benefited  thereby  or  fronting  thereon, 
where  a  subsequent  section  provides  that 
when,  in  any  case,  any  portions  of  the  cost 
and  expense  of  making  any  improvement 
shall,  by  virtue  of  any  valid  law  or  ordi- 
nance, be  chargeable  upon  any  railway  com- 
pany, the  amount  so  chargeable  may  be  as- 
sessed upon  such  railway  company  and  the 
balance  only  upon  the  real  estate  benefited 
thereby;  and  the  city  may  collect  the 
16  L.R„\.(N.S.) 


amount  so  assessed  upon  the  railway  com- 
pany by  distress  and  sale  of  personal  prop- 
erty, or  by  suit  brought  for  that  purpose,, 
the  intention  of  the  legislature  apparently 
being  that  assessments  should  be  made  upon 
the  railway  company,  and  not  upon  a  speci- 
fied portion  of  its  track, — especially  where 
the  sections  of  the  charter  providing  for  the 
enforcement  of  assessments  against  real  es- 
tate refer  to  such  real  estate  as  "lots  and 
parcels  of  land,"  and  great  public  disad- 
vantages and  inconvenienoe  would  result 
from  holding  the  track  to  be  real  estate,  so- 
that  a  detached  and  intermediate  portion  of 
it  could  be  sold  to  satisfy  an  assessment  for- 
a  local  improvement. 

But  the  court,  in  Storrie  v.  Houston  City 
Street  R.  Co.  02  Tex.  129,  44  L.R.A.  716, 
46  S.  W.  796,  while  saying  that  an  ease- 
ment of  a  street  railway  company  in  a  city 
street  doubtless  could  be  held  liable  for  a 
paving  assessment  as  a  lot,  block,  or  parcel 
of  land  under  a  section  of  the  city  charter,. 
held  such  property  liable  on  the  ground  that 
the  intention  of  the  legislature  that  it 
should  be  subject  to  such  charges  was  evi- 
denced by  other  language  of  the  same  char- 
ter, providing  that  any  street  railway  com- 
pany should  be  liable  for  the  cost  of  paving 
the  portion  of  the  street  occupied  by  it,, 
and  that  such  cost  should  be  a  lien  upon  it» 
property. 

Under  statutes  providing  for  assessments, 
against  lots,  blocks,  or  parcels  of  land 
abutting,  fronting,  or  bordering  upon  the 
street. 

The  easement  of  a  street  railway  company 
in  a  public  street  has  been  held  not  to  be  as- 
sessable under  an  ordinance  levj'ing  a  pav- 
ing assessment  upon  lots  or  parcels  of  land 
fronting  on  a  street.  Koons  v.  Lucas,  52 
Iowa,  177,  3  N.  W.  84. 

And  land  occupied  by  a  street  railway 
company  in  a  public  street  was  held,  in 
O'Reilley  v.  Kingston,  114  N.  Y.  439,  21  N. . 
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ithern  California  R.  Co.  v.  Work- 
(  Cal.  80,  79  Pac.  586,  82  Pac.  7»: 

rel.  St.  Paul  City  R.  Co.  v.  Dis- 
irt  and  Lake  Shore  &  M.  S.  R.  Co. 
I  Rapids,  supra;  Detroit,  G.  H.  & 
a.  V.  Grand  Rapids,  106  JUeh.  13. 
..  793,  58  Am.  St.  Rep.  406,  63  N. 
;  Yellow  River  Improv.  Co.  v.  Wood 
81  Wis.  654,  17  L.R.A.  92,  51  N. 
;  Connor  v.  Tennessee  C.  R.  Co.  54 
87,  48  C.  C.  A.  730,  109  Fed.  931; 
ide  Water  Canal  Co.  24  How.  257, 

636;  East  Alabama  R.  Co.  v.  Doe, 
.  340,  29  L.  ed.  136,  5  Sup.  Ct.  Rep. 
orgia  V.  Atlantic  &  G.  R.  Co.  3 
34,  Fed.  Cas.  No.  5,351. 

■ton,   J.,  delivered  the  opinion   of 

t: 

ty  of  Seattle,  pursuant  to  powers 

1  on  it  by  its  charter  and  by  the 

laws,   caused   all   that    portion   of 


Westla^e  avenue  lying  between  Denny- 
way  and  Mercer  street  to  be  widened  and 
otherwise  improved.  The  respondent,  Seat- 
tle Electric  Company,  owns  and  operates  an^ 
electric  railway  on  certain  streets  of  the 
city  of  Seattle,  among  which  is  Westlake- 
avenue,  under  a  franchise  granted  by  the 
city  to  J.  D.  Lowman  and  Jacob  Furth,  of 
whom  it  is  the  successor  in  interest.  The- 
track  on  the  improved  part  of  Westlake 
avenue  extends  in  both  directions  beyond 
such  part,  and  such  track  is  but  a  small  por- 
tion of  one  general  system  of  street  rail- 
ways operated  by  the  respondent  under  the 
franchise  above  mentioned.  The  ordinance 
under  which  the  improvement  was  made 
provided  that  the  improvement  should  be- 
paid  for  in  part  by  an  assessment  on  the 
property  benefited  thereby,  and,  to  that  end,, 
commissioners  were  duly  appointed  to  ap- 
portion the  part  assessed  to  the  property  be- 


not  to  be  assessable  under  an  ordi- 
uthorizing  the  making  of  paving 
nts  against  portions  of  real  estate 
J  or  touching  upon  the  street, 
isenient  of  a  street  railway  com- 
a  public  street  was  held,  in  Indian- 
V.  R.  Co.  v.  Capital  Paving  & 
:o.  24  Ind.  App.  114,  54  N.  E.  1076. 
•e  land  or  lots  abutting  upon  the 
ithin  the  meaning  of  the  provision 
fty  charter  authorizing  assessments 
t  improvements. 

tute  providing  that  the  track  and 
way  of  railroad  companies  should 
pt  from  taxation,  "except  that  the 
ill  be  subject  to  special  assessments 
improvements,"  was  held,  in  Osh- 
y  R.  Co.  v.  Winnebago  County.  89 
,  fil  N.  W.  1107,  not  of  itself  to  sub- 
right  of  way,  roadbed,  and  tracks 
set  railway  company  to  paving  as- 
s,  but  to  be  a  general  declaration 
li  property  should  be  subject  to  such 
in  cases  where  affirmative  legislative 
ons  created  the  power  so  to  levy 
isnient,  which  was  not  effected  by  a 
3f  the  city  charter  providing  that 
of  paving  should  be  charged  to  any 
jts  fronting  on  the  street  or  alley 

itatutes   providing   for   assessments 
t  real  estate  or  property  benefited. 

i  held  in  Rich  v.  Chicago,  152  111. 

.  E.  255,  that  the  right  of  way  of  a 

company  in  a  public  street  might  be 
benefited,  within  the  meaning  of  a 

authorizing  special  assessments  up- 

property  for  street  improvements. 

rack,  sleepers,  and  rails  of  a  street 

company  were  held,  in  Troy  &  L.  R. 

Cane,  9  Hun,  506,  to  be  assessable 

cost   of   sewer   construction,   under 

of  the  city  charter  providing  that 

of    such    improvements    should    be 

ned  and  charged  upon  the  property, 

L(N.S.) 


and  persons,  and  corporations  benefited' 
therein',  and  that  the  assessments  should 
be  a  lien  upon  the  real  estate  assessed,  and 
might  be  collected  in  like  manner  as  city 
ta.\e3. 

And  the  rails,  sleepers,  ties,  and  spikes- 
of  a  horse  railway,  located  in  a  city  street, 
were  held,  in  New  Haven  v.  Fair  Haven 
&  W.  R.  Co.  38  Conn.  422,  9  Am.  Rep.  399,  to 
be  real  estate,  within  the  purview  of  a  pro- 
vision of  the  city  charter  authorizing  the 
making  of  a  pavement  and  the  assessment  of 
the  cost  thereof  upon  property  specially  ben- 
efited. 

In  People  ex  rel.  Davidson  v.  Gilon,  126 
N.  Y.  147,  27  N.  E.  282,  it  was  held  that 
provisions  of  the  charter  of  the  city  of  New 
York  relating  to  the  making  of  assessments 
for  local  improvements  do  not  authorize  an- 
assessment  against  street-railway  tracks  for 
paving  the  street  in  which  they  are  located, 
where  some  sections  refer  to  the  assessment 
as  being  made  among  "the  owners  or  occu- 
pants of  all  the  houses  and  lots  intended' 
to  be  benefited  thereby,"  and  provide  for- 
the  enforcement  of  the  collection  of  such  as- 
sessments, making  them  liens  upon  bouses- 
and  lots  alone. 

And  the  rails,  ties,  and  other  materials- 
used  in  the  construction  of  street-railway 
tracks  were  held,  in  Re  Harriott  Ave.  24  Pa. 
Super.  Ct.  597,  not  to  be  property  peculiarly 
benefited  within  the  meaning  of  an  act  au- 
thorizing assessments  for  re^rading  the- 
street  occupied  by  the  track. 

For  the  liability  of  a  railroad  right  of 
way  to  assessment  for  local  improvements, 
see  the  notes  appended  to  Heman  Constr.  Co. 
V.  Wabash  R.  Co.  12  L.R.A.(N.S.)  112,  and 
Chicago,  M.  4  St.  P.  ft.  Co.  v.  Milwaukee, 
28  L.R.A.  249. 

The  liability  of  a  street  railway  for  pav- 
ing assessments  is  treated  in  all  its  phases 
in  a'  note  to  Shreveport  v.  Prescott,  4ft' 
L.R.A.  193. 


'*    *a 
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tween  each  several  lot,  block,  tract,  and  par- 
cel of  land  in  the  proportion  in  which  they 
found  each  to  be  severally  benefited.  The 
commissioners  so  appointed  made  up  an  as- 
sessment roll  as  directed,  in  which  they  re- 
turned as  property  specially  benefited  the 
respondent's  "right  of  way  and  trackage  up- 
on Westlake  avenue  between  Denny  way  and 
Mercef  street,"  assessing  thereon  the  sum 
of  $2,500.  To  the  report  of  the  commis- 
sioners the  respondent  filed  objections  in 
writing,  contending  that  the  assessment,  in 
so  far  as  it  sought  to  impose  a  charge  upon 
its  right  of  way  and  track  to  pay  the  costs 
of  the  street  improvement,  was  contrary  to 
law  and  void,  and  moved  that  such  assess- 
ment be  set  aside  and  vacated.  On  the  hear- 
ing, the  court  sustained  the  objections  and 
made  the  orders  moved  for,  further  or- 
dering that  the  amount  of  the  assess- 
ment which  the  commissioners  had  sought 
to  charge  on  the  property  of  the  respondent 
be  paid  by  the  city  out  of  its  general  fund. 
The  city  appeals. 

The  section  of  the  statute  conferring  au- 
thority upon  the  commissioners  to  make  the 
assessment,  and  the  section  under  which 
they  proceeded  in  making  the  assessment, 
reads  as  follows:  "It  shall  be  the  duty  of 
«uch  commissioners  to  examine  the  locality 
where  the  improvement  is  proposed  to  be 
made,  and  the  lots,  blocks,  tracts,  and  par- 
cels of  land  that  will  be  specially  benefited 
thereby,  and  to  estimate  what  proportion  of 
the  total  cost  of  such  improvements  will  be 
x>f  benefit  to  the  public  and  what  proportion 
thereof  will  be  of  benefit  to  the  property  to 
be  benefited,  and  apportion  the  same  be- 
tween the  city  and  such  property,  so  that 
*ach  shall  bear  its  relative  equitable  propor- 
tion :  and,  having  found  said  amounts,  to  ap- 
portion and  assess  the  amount  so  found  to  be 
of  benefit  to  the  property  upon  the  several 
lots,  blocks,  tracts,  and  parcels  of  land  in 
the  proportion  in  which  they  will  be  sever- 
ally benefited  by  such  improvement:  Pro- 
vided, that  no  lot,  block,  tract,  or  parcel  of 
land  shall  be  assessed  a  greater  amount 
than  it  will  be  actually  benefited,  nor  shall 
any  lot,  block,  or  parcel  of  land  which  shall 
ha%'e  been  found  by  the  jury  or  court  to  be 
damaged  be  assessed  for  any  benefits:  And 
provided  further,  that  it  shall  not  be  nec- 
essary for  said  commissioners  to  examine 
the  locality,  excepting  where  the  ordinance 
provides  for  the  establishment,  opening, 
widening,  or  improvement  of  streets,  ave- 
nues, alleys,  or  highways.  Such  part  of  the 
compensation,  damages,  and  costs  as  is  not 
finally  assessed  against  property  benefited 
shall  be  paid  from  any  general  funds  of  the 
city  or  town  applicable  thereto."  Ballin- 
ger's  Anno.  Codes  &  Statutes,  I  796.  A  read- 
ing of  this  section  makes  it  at  once  apparent 
.16  L.RA.(N.S.) 


that  the  commissioners  are  authorized  to  as- 
sess only  lots,  blocks,  tracts,  and  parcels  of 
land  specially  benefited  to  pay  the  costs 
of  a  street  improvement,  and,  unless  the  re- 
spondent's interests  in  this  street  can  be 
held  to  be  one  or  the  other  of  these,  there  is 
no  authority  for  the  charge  the  commis- 
sioners sought  to  impose  upon  it.  It  seems 
to  us  that  it  cannot  be  so  held.  The  re- 
spondent's right  in  the  street  is  in  no  sense 
a  lot,  block,  tract,  or  parcel  of  land.  It  nei- 
ther owns  the  fee  of  the  street  over  which 
its  tracks  are  laid  and  its  cars  operated, 
nor  does  it  have  dominion  or  control  over 
that  portion  of  the  street.  On  the  contrary, 
the  fee  of  the  street  rests  in  the  abutting 
property  holders,  to  whom  it  will  revert 
when  the  interests  of  the  public  therein 
cease  from  any  cause,  and  dominion  and  con- 
trol over  it  is  vested  in  the  public  authori- 
ties, in  whom  it  will  remain  as  long  as  the 
street  retains  its  public  character.  The  re- 
spondent's rights  therein  are  such  and  only 
such  as  these  public  authorities  have  con- 
ferred, and  are,  roughly  speaking,  the  right 
to  construct  and  maintain  for  a  limited  time 
a  railway  track  on  a  fixed  portion  of  the 
street,  and  the  right  to  operate  cars  on  such 
track  for  the  purpose  of  carrying  passengers 
and  freight  for  hire.  This  does  not  con- 
stitute either  a  lot,  block,  tract,  or  parcel  of 
land;  nor  does  it  constitute  an  "interest"  in 
land,  as  that  term  is  ordinarily  understood. 
It  is  an  easement  only,  and  as  such  is  not 
assessable  under  a  power  to  assess  lots, 
blocks,  tracts,  and  parcels  of  land.  Nor  has 
the  railway  any  such  an  easement  in  the 
street  that  a  specific  portion  of  it  can  be 
benefited  in  such  a  way  as  to  warrant  a 
special  assessment  on  that  particular  part 
of  its  easement.  Doubtless  to  lessen  the 
grade  of  a  street  would  benefit  the  railway 
company,  inasmuch  as  the  lessened  grade 
would  enable  it  to  carry  its  load  with  a  less 
expenditure  of  power  than  the  heavier  grade 
required,  and  to  widen  the  street  would 
doubtless  benefit  it  as  it  would  tend  to  pre- 
vent congestion  of  the  street,  and  thus  per- 
mit of  a  freer  movement  of  its  cars,  enabling 
the  company  to  carry  its  load  with  a  lesser 
equipment  in  the  way  of  rolling  stock  and 
with  a  less  number  of  employees  than  the 
narrower  street  required.  But  these  are  not 
specific  benefits  to  a  particular  part  of  the 
road.  They  are  general  benefits  inuring  to 
the  entire  system,  and  for  which  the  system 
itself,  not  a  small  fraction  thereof,  should 
be  made  responsible. 

The  fact,  furthermore,  that  the  cost  of  the 
benefit  was  not  made  a  charge  on  the  en- 
tire system  is  evidence  of  the  fact  that  the 
legislature  did  not  have  street  railways  in 
mind  when  it  enacted  the  law  relating  to 
special  assessments.     Had  it  had  them  in 
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is  not  to  be  doubted  that  it  would 
>vided  some  rational  means  of  col- 
;he  assessment  when  made.  If  the 
ntention  be  correct,  the  legislature 

for  the  enforcement  of  the  assess- 
ot  by  making  the  charge  a  lien 
the  entire  road,  but  by  making  it  a 
]n  that  portion  of  the  road  only 
isses  over  the  improved  street,  be 
:  ten  blocks  in  length  as  in  this  in- 
r  only  the  length  of  an  ordinary  car, 
;ht  be  in  another  case;  and  confined 
!r  to  collect  to  a  sale  of  that  specific 
his,  it  will  be  seen,  could  result  in 

the  street-car  system  into  many 
■dependent  parts;  the  one  part  op- 
ritbout  regard  to  the  other,  prac- 
ullifying  its  primary  purpose,  name- 
ipeedy  transportation  of  passengers 
!  part  of  the  city  to  another. 

is  said  our  statute  is  adopted  from 
ite  of  Illinois,  and  that  the  courts  of 
te  had,  prior  to  its  adoption  by 
e,  construed  it  as  empowering  mu- 
ies  to  impose  a  part  of  the  burden 
ving  the  streets  upon  the  street  car 
!8.  It  is  true,  as  we  said  in  the  case 
estlake  Ave.  40  Wash.  152,  82  Pac. 
t  the  statute  was  borrowed  almost 
from  that  state,  and,  in  so  far  as  its 
IS  were  in  question  in  that  case,  the 
t  was  correct  and  the  deduction 
rom  the  fact  applicable.  But  the 
itatute  makes  the  assessment  a  lia- 
ainst  the  person  owning  the  prop- 
;ssed,  and  provides  that  judgment 
taken  against  such  owner  as  upon 
al  debt  on  which  execution  may  is- 
nst  all  of  his  property,  personal  as 
real.  This  provision  has  the  efTect 
ig  the  tax  a  lien  upon  the  entire 

of  a  street  car  company,  and  pre- 

dissolution  by  sale  in  minor  parts. 
t  of  the  statute  of  Illinois  was  not 
by  our  legislature,  and  we  think 
re  to  so  adopt  it  precludes  the  idea 
?  intended  to  adopt  the  construction 
I  it  by  the  courts  of  that  state,  since 
struction  must  have  been  influenced 
if  not  entirely,  by  this  provision. 
!  of  Northern  P.  R.  Co.  v.  Seattle 

12  L.R.A.(N.S.)  121,  91  Pac.  244, 
I  point  here.  The  right  of  way  in 
I  abutted  upon  the  street.  It  was 
of  the  street  itself,  and  was  not  an 
il  burden  upon  the  street.  The 
way  and  track  was  also  the  private 

of  the  railroad  company  in  the 
it  the  company  alone  had  the  use  of 
Tol  over  it,  while  in  this  case  the 
public  still  have  the  use  and  do  use 
e  street.    The  right  of  way  in  that 

perpetual,  while  here  it  is  for  only 
I  time.  The  land  in  that  case  was 
L.(N.S.) 


to  all  intents  and  purposes  the  railway  com- 
pany's property,  while  here  the  fee,  as  well 
as  the  right  of  control,  belong  to  others. 
Other  differences  between  the  cases  will 
readily  occur  to  the  mind,  but  these  are  suf- 
ficient to  show  the  want  of  similarity  be- 
tween them. 

The  authorities  from  other  states  are  col- 
lected in  the  briefs  of  counsel.  They  are  not 
uniform  even  under  similar  or  like  statutes, 
but  we  think  the  better  reason,  as  well  as 
the  weight  of  authority,  is  with  the  conclu- 
sion adopted  by  the  trial  court. 

The  judgment  appealed  from  will  there- 
fore be  affirmed. 

Rndkln,  5Iount,  and  Dunbar,  J  J.,  con- 
cur. 

Root,  J.,  dissents. 


WISCONSIN  SUPREME  COURT. 

EDWARD  RYAN,  Appt., 
v. 

PATRICK  DOCKERY,  Admr.,  etc.,  of  Eliza 
Ryan,  Deceased,  Respt. 


RE  ESTATE  OF  ELIZA  RYAN,  Deceased. 
(—  Wis.  — ,  114  N.  W.  820.) 

Hnsband  —  contract  to  support  wife. 

A  husband  cannot  recover  on  an  ante- 
nuptial contract  by  which  his  wife  agrees  to 
pay  him  for  her  care,  support,  and  nursing 
during  their  marriage. 

(January  28,   1908.) 


Cose  tfote.  —  Vulidity  of  anten  uptial 
contract  by  husband  or  wife  to  sup- 
port the  other. 

A  thorough  search  has  revealed  no  other 
case  within  the  scope  of  this  note,  and  but 
one  other  case  has  been  found  where  the 
validity  of  a  contract  to  support  a  husband 
or  wife  has  been  passed  upon.  In  that  case 
the  contract  was  postnuptial  and  oral,  the 
wife  agreeing  to  support  her  husband  dur- 
ing the  rest  of  his  life  in  consideration  of 
his  conveying  to  her  certain  real  estate. 
The  court,  in  holding  the  contract  for  sup- 
port void,  said:  "The  law  makes  it  the 
duty  of  the  husband  not  only  to  support 
himself,  but  his  wife  and  children  as  well, 
and  we  know  of  no  rule  of  law,  or  of  public 
policy,  which  gives  any  countenance  to  an 
attempt  by  a  husband  to  abdicate  the  duty 
which  the  law  casts  upon  him,  and  impose 
it  as  an  obligation  upon  his  wife  through 
the  medium  of  an  ordinary  oral  contract." 
Corcoran  v.  Corcoran,  119  Ind.  140.  4  L.R.A. 
782,  12  Am.  St.  Rep.  390,  21  N.  E.  468. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Brown  County 
reversing  a  judgment  of  the  County  Court 
allowing  a  claim  against  the  estate  of  Eliza 
Ryan,  deceased.    AflSrmed. 

Statement  by  Winslow,  Ch.  J.; 

The  appellant,  Edward  Ryan,  filed  a  claim 
in  the  county  court  against  the  estate  of  his 
deceased  wife,  Eliza  Ryan,  for  care,  sup- 
port, and  nursing  of  said  wife  from  the  time 
of  their  marriage,  August  4,  1900,  up  to 
the  time  of  her  death,  February  28,  1905. 
The  complaint  as  filed  in  county  court  was 
substantially  upon  quantum  meruit,  and 
the  claim  was  allowed  in  that  court  at  the 
sum  of  $1,000.  The  administrator  appealed, 
and  in  the  circuit  court  an  amendment  to 
the  complaint  was  allowed,  by  which  it  was 
alleged  that,  just  prior  to  the  marriage  of 
the  parties,  and  on  the  same  day,  the  de- 
ceased agreed  with  the  claimant  that,  in 
consideration  of  his  services  in  caring  for, 
supporting,  and  nursing  her,  she  would  leave 
him  all  her  property  upon  her  death,  should 
he  survive  her;  and  that  she  failed  to  per- 
form such  promise,  to  the  claimant's  damage 
in  the  sum  of  $1,750.  It  appeared  on  the 
trial  that  Eliza  Ryan  was  a  widow  with  a 
small  property  and-  living  alone  at  the  time 
of  the  alleged  promise,  and  was  blind,  and 
consequently  in  need  of  someone  to  care  for 
her.  The  jury,  by  special  verdict,  found 
( 1 )  that,  before  the  marriage,  a  contract 
was  made  between  the  parties  by  which  the 
claimant  agreed  to  take  care  of,  support, 
nurse,  and  see  to  the  comfort  of  deceased 
during  her  life,  and  the  deceased  agreed  to 
pay  therefor  by  giving  him  what  property 
she  might  leave  at  her  death  for  his  use 
during  his  life;  (2)  that  said  agreement 
was  not  made  as  part  of  their  contract  to 
marry  or  as  a  consideration  for  the  mar- 
riage; (3)  that  the  support,  nursing,  and 
care  was  not  such  as  the  parties  contem- 
plated should  result  from  the  marriage  re- 
lation; and  (4)  that  claimant  fully  per- 
formed the  contract  on  his  part.  Upon  mo- 
tion, the  court  held  that  the  negative  an- 
swer to  the  second  question  was  wholly  un- 
supported by  the  testimony,  and  that  said 
question  should  be  answered  in  the  affirma- 
tive, but  allowed  the  answer  to  the  third 
question  to  stand.  The  court  further  held 
that,  as  a  part  of  the  consideration  was 
Ryan's  promise  to  marry  the  deceased,  which 
was  void  beeause  not  in  writing,  the  entire 
contract  was  void;  but  that  it  would  serve 
to  rebut  the  presumption  that  the  services 
rendered  were  to  be  gratuitous.  Hence  the 
court  concluded  that  there  might  be  a  re- 
covery for  the  reasonable  value  of  the  serv- 
ices, but,  there  being  no  proof  as  to  what 
the  services  were  worth,  the  claimant  could 
recover  only  nominal  damages  and  costs. 
15  L.R.A,(N.S.) 


Judgment  in  accordance  with  this  eonclusioik 
was  rendered,  and  the  claimant  appeals. 

Messrs.  Kaftan  &  Reynolds,  for  appel- 
lant: 

A  valid  agreement  having  been  entered' 
into  to  give  plaintiff  a  life  estate  in  the 
property  left  by  deceased,  the  amount  of  bir 
recovery  can  be  arrived  at  from  the  an- 
nuity tables. 

McGregory  v.  Prescott,  5  Cush.  67;  Beab 
V.  Home  ins.  Co.  36  N.  Y.  527;  Tolman  t. 
Manufacturers'  Ins.  Co.  1  Cush.  76. 

Payment  is  an  affirmative  defense. 

Meating  v.  Tigerton  Lumber  Co.  113  Wis. 
379,  89  N.  W.  152;  Kuenster  v.  Woodhouse, 
101  Wis.  216,  77  N.  W.  165;  Rossiter  v. 
Schultz,  62  Wis.  055,  22  N.  W.  839;  Stude- 
baker  Bros.  Mfg.  Co.  v.  Langson,  89  Wis.. 
200,  61  N.  W.  773;  Knapp  v.  Runals,  37 
Wis.  135;  Hawes  v.  Woolcock,  30  Wis.  213;. 
Martin  v.  Pugh,  23  Wis.  184. 

Mr.  P.  H.  Martin,  with  Mr.  John  F^ 
Watcrmolen,  for  respondent: 

All  of  the  services  rendered  were  neces- 
saries of  life,  and  were  rendered  at  a  time- 
when  the  relation  of  husband  and  wife  ex- 
isted between  the  parties ;  and  such  claim  {»- 
not  a  basis  for  a  legal  claim  against  the- 
separate  estate  of  a  married  woman. 

Loper  v.  Sheldon,  J20  Wis.  31,  97  N.  W. 
524;  Stack  v.  Padden,  111  Wis.  42.  86  N.  W. 
508;  Breed  v.  Breed,  125  Wis.  100,  103  N. 
W.  271;  ChickeringChase  Bros.  Co.  v. 
White,  127  Wis.  83,  106  N.  W.  797. 

It  was  appellant's  legal  duty  to  provide- 
his  wife  with  all  of  these  comforts  and 
needs. 

Israel  v.  Silshee,  57  Wis.  230,  15  N.  W. 
144;  Kessler's  Estate,  87  Wis.  660,  41  Am. 
St.  Rep.  74,  59  N.  W.  129;  Richardson  v. 
Stuesser,  125  Wis.  71,  69  L.R.A.  829,  103 
N.  W.  261 ;  Baum  v.  Baura,  109  Wis.  51,  5» 
L.R.A.  650,  83  Am.  St.  Rep.  854,  85  N.  W. 
122;  Zilley  v.  Dunwiddie,  98  Wis.  442,  40 
L.R.A.  579,  67  Am.  St.  Rep.  820,  74  N.  W. 
126;  Allen  v.  Plasmyere,  3  Neb.  (Unof.) 
187,  00  N.  W.  1125. 

Winslow,  Ch.  J.,  delivered  the  opinion  < 
of  the  court: 

We  think  that  the  court  was  entirely 
right  in  changing  the  answer  to  the  second 
question  of  the  verdict;  but,  as  a  verdict 
for  the  defendant  should  have  been  directed 
upon  the  undisputed  evidence,  neither  this 
question,  nor  the  other  detail  errors  claimed 
by  the  plaintiff,  are  important. 

One  consideration  alone  disposes  of  the 
plaintiff's  claim  adversely  to  him.  The  law 
requires  a  husband  to  support,  care  for,  and 
provide  comforts,  for,  his  wife  in  sickness,  as 
well  as  in  health.  This  requirement  ia- 
grounded  upon  principles  of  public  policy. 
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sband  cannot  shirk  it,  even  by  con- 
ith  his  wile;  because  the  public  wel- 
[uires  that  society  be  thus  protected 
la  possible  from  the  burden  of  sup- 

those  of  its  members  who  are  not 
ily  expected  to  be  wage  earners,  but 
111  be  performing  some  of  the  most 
.nt  duties  pertaining  to  the  social 
Husband  and  wife  may  contr^pt  with 
her  before  marriage  as  to  their  mu- 
operty  rights,  but  they  cannot  vary 
sonal  duties  and  obligations  to  each 
hich  result  from  the  marriage  con- 
tself.     Schouler,   Dom.   Rel.   6th   ed. 

21  Cyc.  Law  &  Proc.   p.   1242.     It 

from  this  that,  when  the  plaintiff 
d  to  care  for.  nurse,  and  support 
eased  after  marriage,  he  promised 
do  that  which  the  law  required  him 
n  any  event;  and  neither  the  doing 
;  one  is  in  law  bound  to  do,  nor  the 
ng  so  to  do,  is  any  consideration  for 
's  promise.     I  Page,  Contr.   §  311; 

Campbell,  110  Wis.  378,  85  N.  W. 
Ihe  alleged  promise  of  the  deceased 
refore  nudum  pactum.  The  plaintiff 
performed  duties  required  of  him  by 
a  husband  which  he  could  not  avoid 
ract  away,  and  there  can  be  no  re- 
either  upon  express  contract,  nor 
I  law  imply  a  contract. 
nent  affirmed. 


ABAMA  SUPREME  COUKT. 

RICHARD  VVRAY,  Appt., 

v. 
STATE  OF  ALABAMA. 

(—  Ala.  — ,  45  So.  697.) 

:ationaI    law  —  confronting    wlt- 
—  Illness. 

itting  the  state,  in  a  criminal  prose- 
to  ask  a  question  of  a  witness  who 


is  so  ill  that  the  court  thinks  it  would  be 
inhuman  to  subject  him  to  examination, 
and  whose  physician  states  that  examina- 
tion might  result  fatally,  deprives  the  ac- 
cused of  the  constitutional  right  to  be  con- 
fronted by  the  witnesses  against  him.  al- 
though the  right  of  cross-examination  is  not 
expressly  denied,  since  the  risk  of  terminat- 
ing the  witness's  life  cannot  be  imposed  up- 
on the  accused  as  a  condition  of  the  exer- 
cise'of  his  right. 

(February  6,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Jefferson 
County  convicting  defendant  of  murder  in 
the  second  degree.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  B.  M.  Allen  and  Robert  N.  Bell 
for  appellant: 

An  opportunity  to  cross-examine  was  es- 
sential. 

U.  S.  Const.  6th  Amend.;  1  Elliott,  Ev. 
506;  1  Bishop,  New  Crim.  Law,  1194;  Mat- 
tox  V.  United  States,  156  U.  S.  237,  39  L. 
ed.  409,  15  Sup.  Ct.  Rep.  337;  Anderson  v. 
State,  89  Ala.  12,  7  So.  429;  Rosenbaum  v. 
State,  33  Ala.  354;  Green  v  State,  66  Ala. 
40,  41  Am.  Rep.  744;  Wills  v.  State.  73 
Ala.  362;  State  ex  rel.  Atty.  Gen.  v.  Buck- 
ley, 54  Ala.  599;  Martin  v.  King,  72  Ala. 
354;  2  Words  &  Phrases,  1429;  Howser  v. 
Com.  51  Pa.  338 ;  State  v.  Mannion,  19  Utah, 
505,  45  L.R.A.  638,  75  Am.  St.  Rep.  753,  57 
Pac.  542;  Cooper  v.  State,  79  Ala.  54;  Tate 
v.  State,  86  Ala.  33,  5  So.  575. 

The  constitutional  right  to  cross-examine 
a  witness  carries  with  it  the  opportunity 
to  do  so. 

17  Am.  &  Eng.  Enc.  Law,  p.  217;  Bram 
V.  United  States,  168  U.  S.  539,  42  L.  ed. 
572,  18  Sup.  Ct.  Rep.  183;  12  Cyc.  Law  & 
Proc.  p.  400;  Brown  v.  State,  120  Ala.  342, 
25  So.  182. 

At  common  law,  no  evidence  might  be  ad- 


ote.  —  Right  to  have  direct  testi- 
I  atricJcen  out  where  cross-ex- 
atlon  is  interrupted  wholly  or  in 
by  siclcness  or  death  of  witness. 

hove  case  presents  the  question  wheth- 
rty  to  a  suit  may  decline  to  cross-ex- 
i  witness  who  is  in  such  a  physical 
in  as  to  render  a  cross-examination 
•us  to  his  life,  and  insist  upon  the 
estimony  being  stricken  out.  Upon 
ve\  question  no  other  case  has  been 
I  by  a  search  of  the  authorities.  Un- 
facts  as  they  existed  in  this  case,  it 
eem  that  the  decision  was  correct,  for 
1  not  be  expected  that  the  defendant 
have  had,  under  the  circumstances, 
eflt  of  a  full  cross-examination, 
is  rule  is  correct,  however,  occasions 
ise  wherein  the  trial  judge  will  have 
A.(N.S.) 


to  decide  a  fine  point  in  determining  just 
what  degree  of  sickness  upon  the  part  of  a 
witness  will  justify  a  discontinuance  of  the 
cross-examination  and  the  striking  out  of 
the  direct  testimony. 

There  are  numerous  cases  where,  because 
of  the  illness  or  death  of  a  witness  after 
the  direct  examination,  the  opposing  party 
has  been  unable  to  complete  his  cross-ex- 
amination. The  general  rule  seems  to  be 
in  such  cases  that,  if  the  opposing  party  is 
deprived  of  the  opportunity  of  a  cross-ex- 
amination without  fault  upon  his  part,  the 
denial  of  a  motion  to  strike  out  the  direct 
testimony  is  reversible  error. 

Thus,  in  People  v.  Cole,  43  N.  Y.  508, 
where  a  witness  who,  upon  her  examination 
in  chief,  gave  material  evidence  against  the 
prisoner,  before  the  prisoner  had  had  any 
opportunity   for   cross-examination,   fainted 


rx 


Digitized  by 


GoogI 


494 


ALABAMA  SUPREME  COURT. 


Feb., 


mitted  but  what  was,  or  might  be,  under 
the  e.xamination  of  both  parties. 

Cazenove  v.  Vaughan,  1  Maule  i  S.  4; 
Kissam  v.  Forrest,  25  Wend.  650;  Wharton, 
Ev.  §  629;  3  Elliott,  Ev.  t  903;  Heath  v. 
Waters,  40  Mich.  457;  People  v.  Cole,  43 
N.  Y.  508;  Martin  v.  Elden,  32  Ohio  St. 
287 ;  Sturm  v.  Atlantic  Mut.  Ins.  Co.  63  N. 
Y.  77. 

Messrs.  Gaston  &  Peters  and  E.  'W. 
Winston  also  for  appellant. 

Mr.  Alexander  31.  Garber,  Attorney 
General,  for  the  State. 

McClellan,  J.,  delivered  the  opinion  of 
the  court: 

The  tragedy,  out  of  which  arose  the  In- 
dictment and  conviction  of  this  defendant 


of  murder  in  the  second  degree,  took  place- 
in  a  large  room  in  a  house  of  ill  fame.  At 
the  time  there  were  present,  besides  the  de- 
ceased. Freeman,  and  the  defendant.  Wray, 
four  persons,  two  women  and  two  men.  The- 
cause  of  the  death  of  the  deceased,  it  is  con- 
ceded, was  a  wound  inflicted  by  a  pistol 
ball.  The  ball  appears  to  have  entered  the 
body  just  above  the  hip  bone,  on  the  right 
side;  and  the  examining  physician  described 
the  course  of  the  bullet  to  have  been  inde- 
fleotively  "upward  at  an  angle  of  45  degrees, 
penetrated  the  right  lobe  of  the  liver,  and' 
ranged  more  to  the  front  than  to  the  lateral 
portion,  from  a  perpendicular  or  medial  line- 
of  the  body."  VVhen  this  physician  reached 
the  body  of  deceased  in  the  room  where  he- 
was  killed,  his  foot  struck  a  revolver  then 


away,  and,  after  rallying  therefrom,  became 
80  severely  ill  as  to  render  her  cross-exam- 
ination impossible,  it  was  held  error  to  sub- 
mit such  evidence  to  the  consideration  of 
the  jury. 

This  decision,  although  rendered  in  a 
criminal  case,  is  not  based,  as  is  Wbay  t. 
State,  upon  the  fact  that  the  defendant 
was  deprived  of  his  constitutional  right  to 
be  confronted  by  the  witness,  but  upon  the 
common-law  rule  that  no  evidence  should 
be  admitted  but  what  was  or  might  be  under 
the  examination  of  both  parties;  the  reason 
upon  which  such  rule  was  founded  being  that 
ex  parte  statements  are  too  uncertain  and 
unreliable  to  be  considered  in  the  investiga- 
tion of  controverted  facts.  The  court  said: 
"The  great  superiority  of  the  cranmon-law 
rule  is  obvious,  and  that  should  be  adhered 
to,  although,  in  some  cases,  there  may  be 
an  apparent  hardship.  No  injustice  is  done 
to  the  party  seeking  to  avail  himself  of  the 
evidence  to  require  that,  before  its  admis- 
sion, its  truth  shall  be  subjected  to  such 
tests  as  the  experience  of  ages  has  shown 
were  necessary  to  render  reliance  thereon  at 
all  safe,  and,  where  this  has  been  prevented 
without  any  fault  of  the  adverse  party,  to 
exclude  the  evidence." 

And  in  Morley  v.  Castor,  63  App.  Div. 
38,  71  N.  Y.  Supp.  363.  it  was  found  upon 
cross-examination  that  the  testimony  of  one 
of  the  defendants  varied  from  his  answer, 
and  he  made  a  motion  to  conform  the  answer 
to  the  proof.  The  cross-examination  was  in- 
terrupted, and  the  court  granted  an  ad- 
journment to  the  plaintiff  upon  the  ground  of 
surprise.  Meanwhile  the  witness  died.  and. 
when  the  case  came  on  again  for  trial,  his 
testimony  was  admitted  over  the  objection 
and  exception  of  the  plaintiff.  On  appeal, 
however,  it  was  held  that  the  admission  of 
this  testimony  was  reversible  error.  The 
court  said:  "It  is  here  conceded  that,  on 
the  cross-examination  of  Charles  S.  Morley, 
the  witness  was  interrupted  by  the  discovery 
that  the  evidence  varied  from  the  defense 
pleaded,  and  the  court  was  authorized,  up- 
on the  plaintiff's  counsel  stating  that  he 
was  surprised,  to  grant  an  adjournment  as 
he  did.  for  the  purpose  of  enabling  defend- 
15  I..R.A.(N.S.) 


ants  to  amend  their  pleading.  The  conten- 
tion of  the  defendants  that  the  plaintiff,  had 
he  so  desired,  might  have  completed  the 
cross-examination,  and  therefore  it  is  hia- 
own  fault  that  it  was  not  completed,  is 
without  merit.  The  trial  was  interrupted 
to  enable  defendant  to  apply  for  the  amend- 
ment; and  until  that  was  granted  or  denied,, 
and  a  new  trial  had,  it  was  entirely  right 
to  suspend  further  examination  of  the  wit- 
ness. Therefore  the  cross-examination  waa 
prevented  and  rendered  incomplete  by  no- 
fault  of  the  plaintiff." 

So,  also,  in  Kissam  v.  Forrest,  25  Wend. 
651,  it  was  held  that  a  party  is  not  entitled 
to  the  benefit  of  the  testimony  of  a  witness- 
who  dies  after  he  has  been  examined,  and 
before  the  opposite  party  has  had  an  op- 
portunity to  avail  himself  of  a  cross-exam- 
ination; and  the  mere  fact  that  the  oppos- 
ing party  had  consented  to  an  adjournment 
after  the  direct  examination  would  not  be 
deemed  to  constitute  a  waiver  of  the  cross- 
examination.  This  decision  was  reversed  in 
7  Hill,  463;  but,  regarding  this  judgment 
of  reversal,  the  court,  in  People  v.  Cole,  su- 
pra, said:  "In  the  latter  court  the  chan- 
cellor and  two  senators  gave  opinions  to- 
the  effect  that  the  testimony  ought  to  be 
considered  for  what  it  was  worth,  although 
there  had  been  no  opportunity  for  cross-ex- 
amination, the  witness  and  the  party  intro- 
ducing him  being  wholly  free  from  fault. 
Some  senators  gave  opinions  for  reversal  up- 
on the  ground  that  the  party,  by  consenting 
to  the  adjournment  at  the  close  of  the  di- 
rect, had  waived  the  right  of  cross-examina- 
tion. Under  these  circumstances  it  is  im- 
possible to  determine  upon  what  ground  the- 
reversal  was  placed  by  the  majority  of  the 
court,  and  the  case  is  consequentiv  no  au- 
thority." 

So,  also,  in  Sperry  v.  Moore,  42  Mich.  353, 
4  N.  W.  13,  the  cross-examination  of  one- 
of  the  witnesses  for  a  claimant  against  an 
estate  was  interrupted  in  order  to  give  the- 
claimant  an  opportunity  to  summon  anoth- 
er witness.  Before  the  cross-examination  of 
the  first  witness  could  be  resumed,  he  died. 
The  trial  judge,  upon  the  motion  of  the 
attorney  for  the  estate,  excluded  the  testi- 
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lying  on  the  floor.  The  scabbard  of  the 
weapon  was  nearby.  There  appears  from  the 
bill  no  controveray  as  to  the  facts  as  here 
briefly  rehearsed.  We  refrain  from  specific 
reference  to  any  testimony  adduced,  further 
than  is  necessary  to  decision. 

The  state's  theory  was,  of  course,  that  the 
defendant  inflicted  the  immediately  mortal 
wound;  while  the  defendant,  always  assert- 
ing his  innocence,  advanced  the  theory  that 
the  death  of  the  deceased  was  due  to  his 
own  act.  The  evidence,  in  respect  of  the 
agency  producing  the  wound,  was  purely 
circumstantial.  The  state  sought  to  fix  the 
responsibility  on  the  accused  by  testimony 
tending  to  show  that  deceased,  just  prior 
to  his  death,  had  incurred  the  ill-will  of  the 
accused  by  familiar  conduct  with  a  woman 


with  whom  it  appeared  the  accused  had  fre- 
quently shared  her  bed.  However,  the  ac- 
cused denied  such  ill-will,  and  adduced  tes- 
timony to  show  his  friendly  relations  with 
the  deceased.  It  is  obvious,  from  this  rec- 
ord, that  one  of  the  material  elements  in- 
volved on  the  trial  was:  Who,  of  those  in 
the  room,  shot  Freeman?  On  this  vital  is- 
sue, cast  as  the  conclusion  must  have  been 
by  the  whole  circumstances  attending  the 
event,  including  the  location  of  the  parties 
in  the  room,  their  attitudes,  and  their  gen- 
eral conduct  within  the  res  gestce  of  the 
transaction,  it  was,  of  course,  important  to 
draw,  by  both  chief  and  cross-examination 
of  all  those  present,  from  all  the  witnesses 
produced,  their  knowledge  of  every  incident 
connected  with  the  death  of  Freeman. 


mony  given  by  the  witness,  and,  on  appeal, 
this  was  held  no  error.  The  court  said: 
"The  doctrine  as  laid  down  is  that,  in  order 
to  render  the  testimony  taken  admissible,  it 
must  appear  that  the  party  against  whom 
it  is  to  be  used,  or  those  in  privity,  had  op- 
portunity to  cross-examine.  .  .  .  There 
was  here  no  such  opportunity,  and  the  want 
of  it  was  caused  by  the  act  of  the  claimant, 
and  the  estate  was  in  no  way  answerable  for 
it.  If  the  claimant  had  allowed  the  exami- 
nation of  the  witness  to  proceed,  there  is  every 
reason  to  suppose  it  would  have  been  com- 
pleted; and  the  case  is  therefore  stronger 
than  it  would  be  if  the  interruption  had 
been  due  exclusively  to  the  witness's  death." 

Where  a  referee  refused  to  strike  out 
those  portions  of  the  direct  testimony  not 
covered  by  the  cross-examination  of  a  wit- 
ness who  died  during  an  adjournment  taken 
before  his  cross-examination  had  been  com- 
pleted, it  was  held,  in  Curtice  v.  West,  50 
Hun,  47,  2  N.  Y.  Supp.  507,  Affirmed  with- 
out opinion  in  121  N.  Y.  696,  24  N.  E. 
1099,  that  the  decision  of  the  referee  would 
not  be  disturbed,  upon  the  ground  that 
there  was  nothing  to  show  that  the  adjourn- 
ment was  taken  without  the  consent  of  the 
complaining  party,  or  that  the  opportunity 
to  cross-examine  the  witness  was  lost  be- 
cause of  any  fault  on  the  part  of  the  other 
party. 

In  Bradley  v.  Mirick,  91  N.  Y.  293.  on 
the  first  trial,  the  defendant  did  not  appear 
and  the  trial  proceeded  as  on  default.  The 
default  was  opened  and  a  second  trial  had; 
but,  in  the  meantime,  the  plaintiff,  who  had 
testified  on  the  first  trial,  had  died.  The 
trial  court  excluded  the  testimony  given  by 
the  plaintiff  on  the  first  trial  on  the  ground 
that  there  had  been  no  cross-examination; 
but.  on  appeal,  it  was  held  admissible,  as 
by  failing  to  cross-examine  on  the  first  trial, 
the  defendant  would  be  deemed  to  have 
waived  his  right. 

In  chancery,  however,  the  practice  and 
rules  in  which  were,  to  a  great  extent,  de- 
rived, not  from  the  common,  but  from  the 
civil,  law,  the  rule  seems  to  be  to  the  con- 
trary. Thus,  in  Gass  v.  Stinson,  3  Sumn. 
98,  Fed.  Cas.  Ko.  5,262,  the  court  said  that 
16  LJtX(N.S.) 


a  deposition  may  be  admitted  in  equity 
where  the  direct  interrogatories  have  been 
fully  answered  and  death  or  some  inevitable 
accident  occurs  which,  without  fault  on  ei- 
ther side,  prevents  a  cross-exiimination. 

And  there  are  numerous  English  cases  to 
the  same  effect.  In  Arundel  v.  Arundel,  1 
Rep.  in  Ch.  90,  the  depositions  of  a  witness 
who  died  after  direct  examination,  but  be- 
fore the  cross-examination,  were  allowed 
to  stand. 

And  in  Nolan  v.  Shannon,  1  MoUoy,  157, 
it  was  held  that  the  direct  examination  of 
a  witness  might  be  read  at  the  hearing, 
where  a  cross-examination  had  been  pre- 
vented by  his  illness  and  death. 

So,  also,  in  O'Callaghan  v.  Murphy,  2 
Sch.  ft  Lef.  158,  the  court  allowed  the  dep- 
osition of  a  witness  whose  examination 
had  been  completed,  but  who  died  before  his 
cross-examination  could  be  had,  to  be  read 
at  the  hearing,  comparing  it  to  the  case  of 
a  witness  at  nisi  prius,  who,  after  his  ex- 
amination, and  before  his  cross-examination, 
should  suddenly  die,  under  which  circum- 
stances the  court  thought  that  the  party 
producing  him  should  not  lose  the  benefit  of 
the  evidence  he  had  already  given;  but  the 
court  held  that  the  want  of  such  cross-exam- 
ination abated  the  force  of  the  testimony. 
However,  the  point  was  not  positively  and 
finally  ruled  upon,  as,  upon  examining  the 
court's  interrogatories,  they  were  not  round 
to  apply  to  anything  to  which  the  witness 
had  testified  in  his  direct  examinatio:i.  and 
therefore  the  deposition  was  held  admissi- 
ble. 

Where  a  witness  died  after  examination, 
but  before  he  had  signed  the  deposition,  it 
was  held,  in  Copeland  v.  Stanton,  1  P.  Wms. 
414,  that  the  deposition  could  not  be  used 
in  evidence;  but  this  decision  was  rendered 
upon  the  ground  that  the  testimony  was  not 
complete  until  the  deposition  had  been 
signed,  rather  than  upon  the  fact  that  there 
had  been  no  cross-examination. 

But,  in  Reg.  v.  France.  2  Moody  &  R.  207, 
where  a  witness  signed  his  direct  examina- 
tion, but  died  before  signing  his  cross-ex- 
amination, it  was  held  that  the  entire  depo- 
sition should  be  excluded. 
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C.  M.  lADsdowne  'was  of  those  in  the  room 
:at  the  time  Freeman  was  shot.  He  was  a 
witness  for  the  state;  but,  at  the  time  of 
the  trial,  he  was,  the  record  shows,  a  very 
■sick  man.  After  some  delay  he  was  brought 
into  the  court  room  and  the  bill  of  excep- 
tions thus  details  the  condition  of  the  wit- 
ness, the  contention  of  the  defendant,  and 
the  action  of  the  court  in  the  premises: 
""On  the  next  morning  C.  M.  Lansdowne  was 
brought  into  court  on  a  cot  upon  the  open- 
ing of  court.  He  appeared  to  be  very  ill, 
and  was  scarcely  able  to  speak.  The  defend- 
ant objected  to  the  examination  of  the  wit- 
ness Lansdowne,  who  was  brought  into  the 
-court  room  in  the  presence  of  the  jury  on  a 
cot,  and  placed  in  front  of  the  jury  on  a 
cot,  as  tending  to  prejudice  the  rights  of 
the  defendant,  and  as  being  improper  and  il- 
legal, and  because  he  appeared  to  be  men- 
tally and  physically  not  in  condition  to  be 
cross-examined.  The  court  overruled  the 
-objection,  and  the  defendant  then  and  there 
duly  reserved  an  exception.  On  this  objec- 
tion the  defendant  asked  leave  of  the  court 
to  examine  Dr.  Paul  Cocke,  the  physician 

■  of  said  Lansdowne,  and  to  this  the  court 
agreed.  After  some  examination  of  the  wit- 
ness the  court  stated:  'Mr.  Heflin,  I  don't 
believe  this  man  is  in  a  physical  condition 
to  go  through  the  ordeal  of  an  examina- 
tion. I  think  it  would  be  wrong  and  inhu- 
man. I  don't  feel  like  taking  the  responsi- 
bility, because  I  don't  need  the  physician  to 
tell  me  he  is  not  in  condition  to  go  through 
the  ordeal  of  an  examination.  He  is  a 
mighty  sick  man,  and  his  condition  is  such 

■that  an  examination  might  bring  on  compli- 
cations that  might  prove  fatal,  and  I  don't 
feel  like  taking  the  responsibility  myself, 
and  will  not  do  it.  I  have  talked  to  the 
witness  myself,  and,  while  he  could  make  a 
statement,  I  believe,  to  the  satisfaction  of 
himself  and  to  the  satisfaction  of  the  jury, 
I  don't  believe' — At  this  point  the  witness's 
physician.  Dr.  Paul  Cocke,  came  into  the 

■  court  room,  and,  after  conferring  with  him, 
the  court  said:  'After  talking  with  the 
doctor,  I  don't  feel  like  it  would  be  humane 
to  subject  this  witness  to  an  examination 
and  the  possible  excitement  that  an  exam- 
ination might  bring  on.  The  doctor  says  it 
might  result  in  bringing  on  a  hemorrhage, 
which  might  result  fatally,  and  I  cannot 
give  my  consent  to  permit  it  to  be  done.' 
Immediately  after  this  ruling  by  the  court 
the  solicitor  offered  to  introduce   the  evi- 

•dence  taken  on  the  preliminary,  before  Jus- 
tice of  the  Peace  Russell,  stating,  in  the 
presence  of  the  jury,  that  they  had  it  taken 
down  stenographically,  and  that  he  offered 
to  introduce  it,  and  asked  whether  the  law- 
yers on  the  other  side  wouldi  agree  to  have 
it  introduced.  The  attorneys  for  the  de- 
J5  L.R.A.(N.S.l 


fendant  stated  that  they  were  not  called 
upon  to  agree  to  anything.  Whereupon  the 
solicitor  asked  the  court  to  let  him  intro- 
duce it,  to  which  the  court  replied  that  he 
could  not,  unless  the  defendant  agreed  to  it. 
The  solicitor  stated  that  he  wanted  to  ask 
the  witness  one  question.  The  court  ruled 
that  he  would  permit  the  solicitor  to  ask 
the  witness  one  question,  to  which  ruling 
of  the  court  the  defendant  then  and  there 
duly  excepted.  The  question  that  was  pro- 
posed to  be  asked,  and  which  was  asked, 
was:  'Mr.  Lansdowne,  did  you  kill  George 
Freeman t'  To  which  the  witness  answered: 
'No,  sir.'  The  counsel  for  the  defendant 
asked  the  court  whether  or  not  he  refused 
to  allow  the  defendant  to  cross-examine  the 
witness.  The  court  held  that  he  did  not 
so  refuse.  Thereupon  the  defendant  re- 
served an  exception  to  the  court's  permitting 
defendant  to  cross-examine  said  witness 
after  stating  that  he  was  not  in  a  condition 
to  be  examined,  and  upon  the  further  ground 
that,  in  the  condition  the  witness  was  in, 
any  statement  he  would  make  would  be  lia- 
ble to  be  given  undue  weight  or  credit  by 
the  jury;  and  the  defendant  moved  to  ex- 
clude the  answer  of  the  witness  to  the  ques- 
tion asked  by  the  state,  upon  the  ground 
assigned  to  the  examination  of  the  witness, 
and  upon  the  further  ground  that  he  was 
not  in  a  condition  to  stand  a  cross-examina- 
tion. The  court  overruled  the  motion,  and 
the  defendant  then  and  there  duly  excepted." 
Counsel  for  the  defendant  take  the  point 
that  the  defendant  was  deprived  of  his  con- 
stitutional right  to  be  "confronted"  by  the 
witnesses  against  him.  We  are  of  that 
opinion,  and  will  state  the  grounds  of  our 
conclusion.  Const.  1901,  art.  1,  §  6,  pro- 
vides that  the  accused  in  criminal  prosecu- 
tions has  the  right  "to  be  confronted  by  the 
witnesses  against  him."  This  provision  of 
our  organic  law  is  similar  to  that  existing 
in  many  of  the  United  States,  and  so,  in  oth- 
er jurisdictions,  as  well  as  our  own,  has 
been  the  subject  of  judicial  construction. 
The  consensus  of  such  construction  is,  and 
in  this  we  can  discover  no  possible  contrary 
opinion,  that  the  right  "to  be  confronted  by 
the  witnesses  against  him"  imports  the  con- 
stitutional privilege  to  cross-examine  the 
opposing  witnesses.  We  set  down  a  few  of 
the  authorities  in  support  of  this  interpre- 
tation of  the  clause:  Tate  v.  State,  86 
Ala.  33,  5  So.  575;  Howser  v.  Com.  51  Pa. 
332;  State  v.  Mannion,  19  Utah,  505.  45 
L.R.A.  638,  75  Am.  St.  Rep.  753,  57  Pac. 
542;  Bishop,  New  Crim.  Law,  §  1194;  Mat- 
tox  v.  United  States,  156  U.  S.  237,  39  L. 
ed.  409,  15  Sup.  Ct.  Rep.  337;  1  Elliott.  Ev. 
i  506.  This  right  is,  of  course,  subject  to 
exceptions,  as  well  as  to  reasonable,  within 
law-set  bonds,  regulation  by  the  trial  court. 
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A  notable  exception  is  found  in  the  introduc- 
tion of  dying  declarations.  As  to  this  class 
of  testimony  the  accused  is  denied  the  right 
to  be  80  confronted.  And  the  constitution- 
al rule  has  also  been  held  to  not  apply 
where,  on  a  previous  investigation  in  a 
prosecution  against  the  accused,  the  oppor- 
tunity was  open  or  availed  of  by  the  ac- 
cused to  cross-examine  a  witness  who  has 
since  passed  without  the  jurisdiction  of  the 
trial  court,  or  has  died,  or  has  become  in- 
capable of  giving  his  testimony.  It  is  seen, 
from  the  bill,  that  this  defendant  was  not 
denied  the  right  to  cross-examine  Lans- 
downe;  on  the  contrary,  the  court  expressly 
afforded  him  that  opportunity,  which  he  de- 
clined. But  we  apprehend  that,  though  the 
opportunity  to  cross-examine  an  opposing 
witness  in  a  criminal  case  may  be  in  fact 
affirmatively  offered  the  accused,  yet  condi- 
tions and  surroundings  may  so  circumstance 
this  opportunity  to  cross-examine  as  that 
the  right  itself  loses  its  substance  and  be- 
-comes  a  shadow.  It  necessarily  results  that, 
where  the  opportunity  is  given  by  the  trial 
'Court  in  its  well-reposed  discretion  in  the 
premises,  its  action  will  not  be  condemned 
in  exercise  in  the  given  case,  unless  it  clear- 
ly appears  that  that  discretion  has  been 
prejudicially  exerted  against  the  right  of 
the  accused  to  cross-examine  the  witness. 

In  this  instance  the  witness  was  so  ill  as 
that  the  court  pronounced  it  inhuman  to 
subject  him  to  the  ordeal  of  an  examina- 
tion. This  conclusion  was  confirmed  by  the 
statement  of  the  physician  present,  who 
-foreshadowed  the  probable  extreme  result 
that  might  attend  an  examination.  Mani- 
festly, this  condition  of  the  witness  was  such 
as  to  not  only  embarrass  the  state  in  the 
prosecution  of  the  defendant;  but  it  also 
submitted  to  defendant,  or  his  counsel,  the 
opportunity  to  cross-examine  him,  burdened 
with  the  foreknown  and  foreannounced 
probability  that  a  cross-examination  might 
result  fatally.  The  right  to  cross-examine 
cannot  be  so  conditioned, — so  conditioned  as 
-that,  to  avail  himself  of  it,  the  defendant 
must  assume  the  hazard  of  ending  the  life 
of  the  witness.  That  this  view  is  justified 
is  proven  by  the  action  of  the  court  in  per- 
miftini;  the  solicitor,  and  in  thus  limiting 
Tiim,  to  ask  the  "one  question."  The  ques- 
tion propounded  sought  to  elicit,  and  did 
elicit,  an  extremely  important  reply  from 
•the  desperately  sick  witness.  Perhaps  it 
was  the  question  of  all  others  possible  of 
address  to  him  most  probably  influential  in 
support  of  the  state's  contention  that  the 
defendant,  and  he  alone,  shot  deceased.  To 
permit  the  state  to  propound,  and  the  sick 
witness  to  answer,  that  question,  was  to  let 
him  testify  ia  support  of  the  tlieory  of  the 
state,  and  in  refutation  of  that  advanced ' 
:iS  LJl.A.(N.S.)  32 


by  the  defendant,  and  to  lay  upon  the  de- 
fendant the  imperative  necessity,  the  condi- 
tions warranting,  to  cross-examine.  The 
witness  was  not,  as  affirmatively  appears,  in 
a  condition  to  submit  to  the  cross-examina- 
tion, and  the  defendant  pursued  the  proper 
course  in  refraining  from  crossing  him.  The 
motion  of  the  defendant  to  exclude  the  an- 
swer was  well  made,  since  no  cross-examina- 
tion could  be  had,  and  its  denial  was  error 
to  reversal.  Tate  v.  State,  supra;  3  Elliott, 
Ev.  S  903;  Heath  v.  Waters,  40  Mich.  457; 
8  Enc.  PI.  &  Pr.  pp.  99  et  seq. 

There  is  no  merit  in  the  appellant's  in- 
sistence that  the  act  approved  February  8, 
1895  (Local  Acts  1894-95,  p.  425),  is  vio- 
lative of  8  6,  art.  1,  of  the  Constitution,  in 
respect  of  trial  by  jury  drawn  from  a  ter- 
ritory within  2  miles  of  the  courthouse  of 
Jefferson  county.  The  organic  law  express- 
ly recognizes  the  propriety  and  convenience 
of  taking  the  jury,  under  the  circumstances 
stated  in  the  act  assailed,  from  a  district 
less  than  a  county.  The  brief  of  the  attor- 
ney general  collates  many  authorities  de- 
cisive of  the  objection  here  made. 

Other  questions  argued  by  counsel  need 
not  be  now  considered.  For  the  error  stated, 
the  judgment  is  reversed,  and  the  cause  is 
remanded. 

Tyson,  Ch.  J.,  and  Simpson  and  Ander- 
son, JJ.,  concur. 


IDAHO   SUPREME  COTJRT. 

STATE  OF  IDAHO,  Appt, 

V. 

R.  S.  SHERIDAN,  Respt. 
(—  Idaho,  — ,  93  Pac.  656.) 

Libel  —  statutory  deflnttion. 

1.  Under  the  provisions  of  }  6737,  Rev. 
Stat.  1887,  libel  is  a  malicious  defamation, 
expressed  either  by  writing,  printing,  signs, 
or  pictures,  tending  to  impeach  the  honesty, 
integrity,  virtue,  or  reputation  of  a  person, 
and  expose  him  to  public  hatred,  contempt, 
or  ridicule. 
Same  —  what  acta  constitute. 

2.  Under  this  section  of  the  statute  (Rev. 
Stat.  1887,  {  6737),  in  order  to  constitute 

Headnotes  by  Stewabt,  J. 


Cafte  Note.  —  Charge  of  "graft"  as  libel 
per  se. 

Tlis  scope  of  this  note  is  so  limited  as  to 
include  only  cases  where  the  allejiod  libel  lay 
in  the  use  of  the  specific  term  "graft"  or 
"grafter,"  and  a  thorough  search  has 
brought  to  light  but  one  other  case  of  that 
character. 

In  Craig  v.  Warren,  99  Minn.  246,  109  N. 
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libel,  it  is  not  necessary  that  the  alleged 
libelous  matter  charge  the  person  named 
with  a  crime;  but  it  is  sufficient  that  the 
defamation  tends  to  impeach  the  honesty, 
integrity,  virtue,  or  reputation  of  such  per- 
son, and  thereby  expose  him  to  public  ha- 
tred, contempt,  or  ridicule. 
Same  —  charging  graft. 

3.  Under  the  statute  (Rev.  SUt.  1887,  { 
6737)  a  published  article  as  follow.s: 
"Gooding  and  graft  have  become  so  thor- 
oughly known  as  synonymous  terms  that 
the  rank  and  file  will  have  no  more  of  it. 
Only  Federal  office  holders  and  those  con- 
nected with  the  Gooding-Brady  machine  are 
zealous  in  the  support  of  the  big  chief" 
(meaning  the  said  Frank  R.  Gooding),  is 
libelous  per  se. 

Same  —  slang. 

4.  The  fact  that  the  alleged  libelous  arti- 
cle uses  a  slang  word,  upon  which  its  libel- 
ous character  depends,  does  not  render  the 
article  any  the  less  libelous  by  reason  of 
that  fact,  provided  the  word  used,  although 
slang,  has  a  well-recognized  meaning,  or  is 
given  a  meaning  by  the  article  itself  which 
convoys  to  the  reader  the  understanding 
that  the  word  is  used  in  such  a  way  as 
tends  to  impeach  the  honesty,  integrity,  vir- 
tue, or  reputation  of  the  person  named  in 
the  article,  and  thereby  exposes  him  to  pub- 
lic hatred,  contempt,  or  ridicule. 
Definition  —  graft. 

6.  The  word  "graft,"  in  its  generally-ac- 
cepted meaning,  as  applied  to  individuals, 
public  officials,  corporations,  etc.,  imputes 
to  the  person,  officer,  or  corporation  charged 
with  grafting — dishonesty;  dishonest  gain 
by  reason  of  public  office,  or  public  or  pri- 
vate position;  irregular  or  unlawful  means 
of  support;  the  use  of  office  or  position  for 
personal  gain,  without  rendering  fair  or 
compensatory  service;  to  steal;  to  swindle. 
Ubel  —  construction. 

6.  When:  a  word  is  capable  of  two  con- 
structions, one  actionable  and  the  other  not, 
it  is  the  duty  of  the  court  to  give  to  such 
word  the  construction  which  the  circum- 
stances show  the  word  naturally  bore,  ac- 
cording to  its  plain,  popular,  and  ordinary 
sense,  and  such  as  it  would  naturally  be 
understood  to  have  by  persons  hearing  or 
reading  it  in  the  connection  in  which  it  is 
used,  unless  it  affirmatively  appears  that  it 
was  used  or  understood  in  some  other  sense. 
Same  —  Justification. 

7.  Under  S  6740,  Rev,  SUt.  1887,  a  de- 
fendant charged  with  libel  is  permitted  to 
give  in  evidence,  as  a  justification  for  the 
publication,  the  truth  of  the  matter  pub- 
lished;  and,  when  the  article  published  is 


libelous  per  «e,  the  proof  of  the  publication 
makes  a  prima  facie  case,  and  it  is  for  the 
defendant  to  offer  such  proof  as  he  may  de- 
sire, showing  the  truth  of  the  article  pub- 
lished, and  that  the  same  was  published  with 
good  motives  and  for  justifiable  ends. 
Same  —  case  of  prosecution. 

8.  Where  an  article  is  libelous  per  «e,  the 
prosecution  is  not  required  to  prove  the  un- 
truth of  the  article,  or  that  the  same  was 
published  with  bad  faith.  The  truth  or  good 
faith  of  the  publication  is  a  matter  of  de- 
fense. 

Same  —  privilege  —  opinion  of  proceed- 
ings. 

9.  An  article  which  gives  the  opinion  of 
a  reporter  as  to  the  proceedings  of  a  judi- 
cial, legislative,  or  other  public  official  body 
is  not  privileged  under  f  6743,  Rev.  Stat. 
1887. 

Same  — true  report. 

10.  Under  J  6743,  Rev.  Stet.  1887,  in  or- 
der for  an  article  to  be  privil^ed,  the  arti- 
cle itself  must  be  a  fair,  true  report  of  a 
judicial,  legislative,  or  other  public  official 
proceeding,  or  of  a  statement,  speech,  argu- 
ment, or  debate  in  the  course  of  the  same. 

(February  5,  1908.) 

APPEAL  by  the  state  from  a  judgment 
of  the  District  Court  for  Ada  County 
sustaining  a  demurrer  to  an  information 
charging  criminal  libel.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Gnheen,  Attorney  General, 
Charles  F.  Koelsch,  and  Alfred  A.  Fraa- 
er,  for  appellant : 

The  charge  was  libelous. 

Craig  V.  Warren,  99  Minn.  246,  109  N. 
W.  231. 

The  court  will  take  judicial  notice  of  the 
meaning  of  the  word  "graft" 

Wigmore,  Ev.  {{  1955,  2582';  Edwards  ▼. 
San  Jose  Printing  &  Pub.  Soc.  99  Cal.  431, 
37  Am.  St.  Rep.  70,  34  Pac.  128;  Clarke  v. 
Fitch,  41  Cal.  472;  Re  Berry,  147  Cal.  523, 
109  Am.  St.  Rep.  160,  82  Pac.  44. 

Publication  of  falsehoods  concerning  can- 
didates for  office  are  never  privileged. 

Jarman  ▼.  Rea,  137  Cal.  339,  70  Pac.  216; 
Post  Pub.  (3o.  V.  Hallam,  8  C.  C.  A.  201,  16 
U.  S.  App.  613,  69  Fed.  530;  Donahoe  v. 
Star  Pub.  Co.  4  Penn.  (Del.)  166,  55  Atl. 
337;  2  Current  Law,  710;  Petsch  v.  Despatch 
Printing  Co.  40  Minn.  291,  41  N.  W.  1034; 
BuckstaJT  v.  Viall,  84  Wis.  129,  54  N.  W. 
111. 


W.  231,  cited  with  approval  in  State  v. 
Sheridan,  a  headline,  "Grafters  Foiled," 
was  considered  part  of  the  article  com- 
plained of,  and  the  article  as  a  whole  was 
held  libelous  per  «e,  the  court  saying  that 
the  use  of  the  word  "grafters'  was  intended 
to  imply  reprehensible  conduct,  if  not  a 
crime. 
15  L.RA.(N.S.) 


Attention  is  called  to  the  case  note  to 
Woolley  v.  Plaindealcr  Pub.  Co.  5  L.R.A. 
(K.S.)  498,  which  discusses  the  question 
whether  charges  against  public  officials  of 
conduct  in  connection  with  public  contracts 
which  is  commonly  spoken  of  as  "graft" 
.  are  libelous  per  se,  but  which  does  not  cover 
'  the  specific  point  herein  discussed. 
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Mr.  Frank  Martin,  for  respondent: 

Language  is  not  libelous  unless  it  makes 
some  positive  charge. 

Evarts  v.  Smith,  19  Mich.  55;  Pegram  v. 
Stoltz,  67  N.  C.  144;  Tappen  t.  Wilson,  7 
(Miio,  pt.  1,  p.  190;  Stevenson  v.  Hayden,  2 
Mass.  406;  SUt«  t.  Neese,  4  N.  C.  (Term 
Rep.)  270;  Merritt  v.  Dearth,  48  Vt.  65. 

Where  a  party,  in  order  to  maintain  a 
civil  action,  must  show  special  damages  in 
order  to  recover,  no  indictment  can  be  sus- 
tained. 

Newell,  Defamation,  939;  18  Am.  &  Eng. 
Enc.  law,  2d  ed.  p.  873e. 

Words  charging  an  act  which  is  not  a 
crime  are  not  actionable  per  te  under  the 
laws  of  Idaho. 

Douglas  T.  Douglas,  4  Idaho,  293,  38  Pac. 
934;  Ledlie  v.  Wallen,  17  Mont.  150,  42  Pac. 
289;  Bloss  v.  Tobey,  2  Pick.  320;  Allen  v. 
Hillman,  12  Pick.  101;  Herr  v.  Bamberg, 
10  How.  Fr.  128;  Weil  v.  Altenhofen,  26 
Wis.  708;  People  v.  CoUings,  102  Cal.  346, 
36  Pac.  669. 

The  publication  of  a  libel  is  not  a  crime 
if  the  defamatory  matter  consists  of  com- 
ments upon  persons  who  submit  themselves 
to  the  public,  if  the  criticism  is  fair. 

Clark  A,  M.  Crimes,  650;  State  v.  Bum- 
ham,  9  N.  H.  34,  31  Am.  Dec.  217;  Vander- 
zee  V.  M'Gr^or,  12  Wend.  646,  27  Am.  Dec. 
156;  Bodwell  v.  Osgood.  3  Pick.  379,  16 
Am.  Dec.  228;  Negley  v.  Farrow,  60  Md. 
168,  45  Am.  Rep.  716. 

Stewart,  J.,  delivered  the  opinion  of  the 
court: 

An  information  was  filed  against  the  de- 
fendant in  the  district  court  of  Ada  county, 
charging  him  with  criminal  libel.  The 
charging  part  of  the  information  is  as  fol- 
lows: "That  on  the  18th  day  of  July,  1906, 
one  Frank  R.  Gooding,  then  being,  and  for 
a  long  time  prior  thereto  having  been,  a 
public  officer,  to  wit,  governor  of  the  state 
of  Idaho,  duly  elected,  qualified,  and  acting 
as  such,  and  said  defendant,  R.  S.  Sheridan, 
then  being  the  proprietor,  editor,  and  man- 
ager of  a  newpaper,  to  wit,  the  evening  Cap- 
ital News,  which  newspaper  was  then,  and 
ever  since  has  been,  published  and  in  general 
circulation  in  Ada  county,  state  of  Idaho, 
the  said  R.  S.  Sheridan  as  such  editor,  pro- 
prietor, and  manager  did  then  and  there  wil- 
fully, unlawfully,  maliciously,  and  with  in- 
tent to  injure  said  Frank  R.  Gooding,  com- 
pose, print,  and  publish  in  the  said  news- 
paper a  certain  false  and  malicious  defama- 
tion of  and  concerning  the  said  Frank  R. 
Gooding,  governor  of  Idaho,  as  aforesaid. 
and  of  and  concerning  the  acts  of  said  Frank 
R.  Gooding  as  such  governor,  which  said 
malicious  defamation  was  of  the  tenor  and 
effect  following;  that  is  to  aay:  'Even  so 
15  LJUL(N.&) 


mild  an  indorsement  as  that  of  Governor 
Gooding's  "splendid  business  administra- 
tion" could  muster  but  three  votes  in  a  Re- 
publican county  convention  near  by,  where 
the  people  are  familiar  with  the  record. 
Gooding  and  graft  have  become  so  thorough- 
ly known  as  synonymous  terms  that  the 
rank  and  file  will  have  no  more  of  it.  Only 
Federal  office  holders  and  those  connected 
with  the  Gooding-Brady  machine  are  zealous 
in  support  of  the  big  chief  (meaning  the 
said  Frank  R.  Gooding).  And  which  ma- 
licious defamation  tends,  and  did  then  and 
there  tend,  to  impeach  the  honesty,  integrity, 
and  reputation  of  the  said  Frank  R.  Good- 
ing, governor  of  the  state  of  Idaho,  as  afore- 
said, thereby  exposing  the  said  Frank  R. 
Gooding  to  public  hatred,  contempt,  and  ridi- 
cule, all  of  which  is  contrary  to  the  form, 
force,  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  power, 
force,  and  dignity  of  the  state  of  Idaho." 

To  this  information  the  defendant  filed  a 
demurrer,  alleging,  first,  that  said  informa- 
tion does  not  state  facts  sufficient  to  con- 
stitute a  crime  or  public  offense  under  the 
laws  of  the  state  of  Idaho;  second,  that  said 
information  fails  to  state  facts  sufficient  to 
constitute  any  public  offense  or  any  crime 
under  the  laws  of  the  state  of  Idaho,  and 
particularly  as  follows,  to  wit:  "(a)  -Said 
information  fails  to  state  or  charge  any 
language  as  published  by  the  defendant, 
Sheridan,  which  is  libelous,  (b)  Said  infor- 
mation fails  to  state  or  charge  that  the 
language  which  is  claimed  is  libelous  was 
published  of  and  concerning  Frank  R.  Good- 
ing, governor  of  Idaho,  (c)  It  is  nowhere 
alleged  in  said  information  in  what  way  the 
words  set  forth  could  or  did  affect  the  party 
to  be  defamed  injuriously,  nor  are  any  facts 
set  forth  in  said  information  to  which  the 
language  alleged  to  be  libelous  could  so  refer 
as  to  constitute  said  language  libelous,  (d) 
It  is  nowhere  alleged  in  any  averment  in 
said  information  how  or  in  what  way  or 
manner  the  words  used  tended  to  or  did  tend 
to  impeach  the  honesty,  integrity,  or  repu- 
tation of  Frank  R.  Gooding,  or  in  what  way 
or  manner  said  words  did,  or  could  be  under- 
stood to,  impeach  the  honesty,  integrity,  or 
reputation  of  said  Frank  R.  Goodinor.  (e) 
The  information  in  this  case  shows  that  the 
language  which  it  is  charged  is  libelous  was 
published  of  and  concerning  an  official  body, 
to  wit,  a  Republican  county  convention,  and 
under  the  laws  of  the  state  of  Idaho  such 
publication  was  privileged,  (f)  The  infor- 
mation in  this  case  shows  that  the  language 
which  it  is  claimed  is  libelous  was  published 
concerning  Frank  R.  Gooding  as  governor  of 
Idaho  and  as  a  candidate  for  renomination 
to  the  office  of  governor  of  Idaho,  and  fails 
to  show  or  charge  that  said  language  was 
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not  published  in  good  faith  and  with  the 
intention  to  infonn  the  voters  of  Idaho  of 
facts  which  were  for  the  public  good,  or  that 
the  said  publication  was  not  made  upon  re- 
liable information  and  with  the  full  belief 
in  the  truth  thereof."  The  demurrer  was 
sustained  by  the  court,  and  the  state  ap- 
peals from  such  decision,  under  the  pro- 
visions of  S  8043,  Rev.  Stat.  1887,  as  amend 
cd  by  the  act  of  March  15,  1907  ( Sess.  Laws 
1907,  p.  508). 

Counsel  for  the  appellant  contends  that 
the  language  published  and  set  forth  in  the 
information  was  libelous  per  «e;  while  coun- 
sel for  defendant  and  respondent  contends 
that  such  langucge  is  not  libelous  per  se, 
and  requires  an  explanation,  by  innuendo, 
of  the  meaning  intended  to  be  conveyed  by 
such  publication.     If  the  article  set  forth 
in  the  information  and  charged  to  have  been 
published  by  defendant  is  libelous  per  se, 
then  the  information  states  facts  sufficient  to 
constitute  a  public  offense  under  the  laws 
of  this  state,  unless  the  article  shows  upon 
its   face  to  have  been  privileged.     Section 
6737,  Rev.  Stat.  1887,  provides  as  follows: 
"A  libel  is  a  malicious  defamation,  expressed 
either  by  writing,  printing,  or  by  signs  or 
pictures,  or  the  like,  tending  to  blacken  the 
memory  of  one  who  is  dead,  or  to  impeach 
the  honesty,  integrity,  virtue,  or  reputation, 
or  publish  the  natural  or  alleged  defects  of 
one  who  is  alive,  and  thereby  to  expose  him 
to  public  hatred,  contempt,  or  ridicule."    It 
will  thus  be  seen  that  this  section  provides 
that  libel  is  a  malicious  defamation  tending 
to  impeach  the  honesty,  integrity,  virtue,  or 
reputation,  and  thereby  to  expose  such  per- 
son to  public  hatred,  contempt,  or  ridicule. 
Under  this  statute  the  article  published  as 
alleged  in  the  information  is  libelous  perse. 
The  article  says :     "Gooding  and  graft  have 
become  so  thoroughly  known  as  synonymous 
terms  that  the  rank  and  file  will  have  no 
more  of  it.    Only  Federal  office  holders  and 
those  connected  with  the  Gooding-Brady  ma- 
chine are  zealous  in  support  of  the  big  chief" 
(meaning    the   said   Frank    R.     Gooding). 
Section   6737,  supra,   does   not   require,   in 
order  to  constitute  libel,  that  the  alleged 
libelous   matter   charge   the   person  named 
with  a  crime.    It  is  sufficient  under  the  stat- 
ute that  the  defamation  tends  to  impeach 
the  honesty,  integrity,  virtue,  or  reputation 
of  such  person,  and  thereby  expose  him  to 
public  hatred,  contempt,  or  ridicule.     The 
statute  does  not  even  require  that  the  al- 
leged libelous  matter  must  impeach  the  hon- 
esty, integrity,  virtue,  or  reputation  of  such 
persons;  but  if  it  tends  to  do  so  it  is  libel- 
ous.   An  examination  of  the  article  alleged 
to  be  libelous  discloses  that  the  charge  is 
made  that  "Gooding  and  graft  have  become 
so  thoroughly  known  as  synonymous  terms 
16  I..R.A.(N.S.) 


that  the  rank  and  file  will  have  no  more  of 
it.  Only  Federal  office  holders  and  those 
connected  with  the  Gooding-Brady  machine 
are  zealous  in  support  of  the  big  chief 
(meaning  the  said  Frank  R.  Gooding).  In 
other  words,  this  article  charges  Gooding 
and  graft  to  be  the  same,  or  that  Goodint; 
is  a  gj-after,  and,  by  reason  of  being  a  graft- 
er, the  rank  and  file  will  have  no  more  to 
do  with  him. 

Counsel  for  appellant  contends  that  the 
word  "graft,"  as  applied  to  individuals,  of- 
ficials, or  corporations,  has  a  definite  and 
distinct  meaning;  while  counsel  for  respond- 
ent contends  that  the  word  "graft"  is  merely 
a  slang  word,  and  that  it  has  no  fixed  or 
settled  meaning.    The  word  "graft,"  as  ap- 
plied to  individuals,  officials,  corporations, 
etc.,  is  of  comparatively  recent  origin,  and 
has   come   into   general   use   within    recent 
years;  yet  during  that  time  its  use  has  been 
so   general   that   its    meaning   has    become 
Axed  and  well-recognized.     In  the  Standard 
Dictionary,  published  in  1905,  it  is  defined 
as,  follows:      "An    irregular    or    unlawful 
means  of  support;  a  steal  or  swindle;  that 
which  has  been  obtained  by  grafting;  stolen 
goods."     "Grafter"  is  there  defined  as  one 
who  grafts;  a  swindler  or  dishonest  person. 
In  the  Century  Dictionary  and  Cyclopedia 
(vol.  3,  p.  2591)  the  following  definition  is 
given:     "Graft*  (graft),  n.    Dishonest  gain 
acquired  by  private  or  secret  practices  or 
corrupt  agreement  or  connivance,  especially 
in  positions  of  trust,  as  by  offering  or  ac- 
cepting bribes   (slang).     Graft"   (graft),  v. 
i.     To    engage    in    graft;     live    by    graft 
(slang).    Grafter"    (grafter),   n.    One   who 
takes  or  makes  'graft,'  or  dishonest  private 
gain,  especially  in  positions  of  trust,  and  in 
ways  peculiarly  corrupt  (slang)."    The  New 
Dictionary  of  Americanisms,  published   by 
Louis  Weiss  &  Co.,  New  York,  defines  it  as 
follows:      "Graft — in   thieves'   parlance,    to 
pick  pockets,  to  help  another  to  steal."    The 
Dictionary  of  Slang  and  Colloquial  English, 
published  by  E.  P.  Dutton  &  Co.,  New  York, 
defines  it:     "Graft — To  steal."    In  the  case 
of  Craig  v.  Warren,  99  Minn.  246,  109  N.  W. 
231,  the  supreme  court  of  Minnesota  defines 
the  word  as  follows:     "The  word  'grafting* 
is  commonly  used  to  designate  an  advantage 
which  one  person,  by  reason  of  his  peculiar 
position  of  superiority,  influence,  or  trust, 
extracts  from  another." 

As  to  the  definition  taken  from  the  Cen- 
tury Dictionary,  as  above  given,  respondent 
contends  that  the  word  is  a  slang  term,  and 
that  the  definition  was  merely  an  example 
to  show  how  it  is  sometimes  used.  Respond- 
ent then  quotes  from  a  number  of  articles, 
secured  from  the  press  of  the  country,  deal- 
ing with  the  word  "graft,"  and  the  use  made 
of  it.    These  articles  were  promiscuously  se- 
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lected,  and  show  many  different  uses  given 
to  the  word  "graft."  It  ia  history,  however, 
that  during  the  last  four  or  five  years  the 
press  and  magazine  writers  have  been  very 
generous  in  the  use  of  this  word  "graft," 
and  it  is  doubtful  if  any  other  word  in  the 
English  language,  except  the  common,  ordi- 
nary, everyday  words,  has  been  more  gen- 
erally used  than  the  word  "graft."  This 
general  use  gives  to  it  its  meaning  and  fixes 
its  standing.  The  fact  that  the  word  is  yet 
a  slang  word  does  not  detract  from  or  render 
its  meaning  any  less  definite  than  it  would 
have  if  it  were  a  word  used  by  the  standard 
writers  and  authorities  in  the  literary  world. 
It  is  difficult  to  draw  the  line  of  demarcation 
between  a  slang  word  and  a  word  standard- 
ized in  good  English.  The  promotion  given 
a  slang  word,  so  as  to  entitle  it  to  enter  the 
society  of  good  English,  is  based  on  its  gen- 
eral use  in  the  literature  of  the  country; 
that  it  is  no  longer  shunned  or  disregarded 
by  standard  writers.  Many  words,  which 
are  now  good  English,  and  recognized  and 
used  by  the  leading  writers  of  the  day,  were 
formerly  slang,  and  passed  through  the  in- 
termediate stage  of  colloquialism  before  they 
secured  admission  to  the  literary  language. 
"There  is  no  real  difference  in  kind  between 
the  processes  of  slang  and  those  of  legiti- 
mate speech.  Slang  is  only  the  rude  lux- 
uriance of  the  uncared-for  soil,  knowing  not 
the  hand  of  the  gardener."  Its  richness, 
however,  is  not  changed  or  added  to  by  its 
subjection  to  the  caretaker.  The  fact  that 
a  word  may  be  slang  to-day,  and  to-morrow 
may  discard  its  associates  and  enter  better 
society,  does  not  necessarily  g^ve  the  word 
a  different  meaning,  or  change  its  use,  or 
add  any  strength  or  force  to  its  meaning. 
The  change  is  only  a  matter  of  recognition 
on  the  part  of  the  literary  writers  of  the 
country.  Even  though  the  word  "graft"  may 
still  be  recognized  as  slang,  yet  its  meaning 
and  use  have  always  been  and  will  be  the 
same.  It  takes  itis  name  and  meaning  from 
its  use  during  the  slang  period.  When 
standardized,  its  meaning  is  the  same. 

The  fact  that  an  article  alleged  to  be  libel- 
ous uses  a  slang  word,  upon  which  its  libel- 
ous character  depends,  does  not  render  the 
article  any  the  less  libelous  by  reason  of  that 
fact.  If  the  word  used,  although  slang,  has 
a  well-recognized  meaning,  or  is  given  a 
meaning  by  the  article  itself  which  conveys 
to  the  reader  the  understanding  that  the 
word  is  used  in  such  a  way  as  tends  to  im- 
peach the  honesty,  integrity,  virtue,  or  repu- 
tation of  the  person  named  in  the  article, 
and  thereby  exposes  him  to  public  hatred, 
contempt,  or  ridicule,  it  is  no  less  libelous. 
In  the  article  in  question  in  this  case  the 
writer  has  placed  a  construction  upon  the 
■word  "graft"  aa  therein  used.  It  says: 
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"Gooding  and  graft  are  synonyniojis  terms" 
— that  is,  each  stands  for  the  other,  and 
means  the  same  as  the  other — and  "have  be- 
come so  thoroughly  known  that  the  rank  and 
file  will  have  no  more  of  it."  In  other 
words,  the  rank  and  file  will  have  no  more  of 
"graft,"  and  no  more  of  anything  for  which 
graft  stands.  The  intention,  evidently,  of 
the  writers,  was  to  imply  that,  by  reason 
of  the  .fact  that  Gooding  and  graft  were 
synonymous  terms,  there  was  in  the  word 
"graft"  itself  an  inherent  vice  with  which 
the  rank  and  file  would  have  nothing  what- 
ever to  do;  that  it  was  odious,  of  a  nature 
and  character  that  met  the  disapproval,  cen- 
sure, and  blame  of  the  public.  We  think 
it  will  now  be  generally  conceded  that  the 
word  "graft,"  as  applied  to  individuals,  of- 
ficials, corporations,  etc.,  stands  for  dishon- 
esty; dishonest  gain  by  reason  of  public  of- 
fice or  public  or  private  position;  irregular 
or  unlawful  means  of  support;  the  use  of 
office  or  position  for  personal  gain,  without 
rendering  fair  or  compensatory  service;  to 
steal  or  swindle.  If  this  be  a  fair  illustra- 
tion of  the  meaning  of  the  word  "graft,"  the 
publication  of  an  article  signifying  that  a 
public  official's  name  was  synonymous  with 
this  word  inevitably  tends  to  impeach  his 
honesty,  his  integrity,  and  his  reputation, 
and,  by  reason  of  such  fact,  necessarily  ex- 
poses him  to  public  hatred,  contempt,  and 
ridicule. 

Certainly,  in  the  publication  of  the  article 
involved  in  this  case,  the  defendant  did  not 
intend  to  give  Gooding  a  certificate  of  good 
character,  testifying  to  his  honesty  and  in- 
tegfrity,  or  apply  to  him  an  endearing  term. 
The  very  reverse  is  disclosed  by  the  lan- 
guage of  the  article.  The  defendant  evi- 
dently intended,  and  did  in  fact  say,  that  by 
reason  of  the  fact  that  Gooding  and  graft 
were  synonymous  terms  there  was  something 
in  or  about  Gooding,  because  he  was  a  graft- 
er, which  was  odious  and  offensive  to  the 
rank  and  file,  and,  because  of  that,  they 
would  have  nothing  further  to  do  with  him. 
The  language  of  the  article  is  sufficient  of 
itself  to  show  its  tendency,  and  requires  no 
innuendo  or  explanation  to  give  effect  to 
that  tendency.  In  the  case  of  People  v.  Sse- 
ley,  139  Cal.  119,  72  Pac.  834,  the  supreme 
court  of  California,  in  discussing  this  ques- 
tion, says:  "Of  course,  the  publication  must 
have  the  tendency  to  do  some  one  of  the 
things  prescribed  in  the  statute,  but,  in  case 
the  alleged  libelous  matter  is  such  per  se,  it 
is  sufficient  to  set  it  forth,  and  the  law  says 
it  tends  to  impeach  the  honestj",  integrity, 
virtue,  or  reputation  of  the  party  concern- 
ing whom  it  was  published.  The  malicious 
defamation  is  complete  when  the  defendant 
has  done  the  thing  or  things  set  forth  in  the 
statute.    The  information  states  clearly  that 
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defendant  did  the  thing  defined  as  libel.  As 
to  .whether  or  not  the  published  matter  tend- 
ed to  impeach  the  honesty,  integrity,  vir- 
tue, or  reputation  of  the  party  concerning 
whom  it  was  published,  when  the  matter  is 
libelous  per  ae,  is  as  easily  ascertained  by 
the  inspection  of  it  as  it  would  be  by  a 
statement  of  the  district  attorney  as  to  his 
opinion  concerning  it.  It  is  provided  in  S 
964  of  the  Penal  Code:  'An  indictment  or 
information  for  libel  need  not  set  forth  any 
intrinsic  facts  for  the  purpose  of  showing 
the  application  to  the  party  libeled  of  the 
defamatory  matter  on  which  the  indictment 
or  information  is  founded;  but  it  is  suffi- 
cient to  state  generally  that  the  same  was 
published  concerning  him,  and  the  fact  that 
it  was  so  published  must  be  established  on 
the  trial.'  If  the  facts  are  stated  in  ordi- 
nary and  concise  language,  so  that  a  person 
of  ordinary  understanding  knows  what  is  in- 
tended, it  is  sufiScient."  It  is  clearly  libel- 
ous under  the  statutes  of  this  state. 

Counsel  for  respondent  contends  that, 
where  a  word  is  capable  of  two  construc- 
tions, one  actionable  and  the  other  not,  it 
is  the  duty  of  the  court  to  give  to  such  word 
an  innocent  construction  if  possible,  or  that 
construction  which  will  render  the  same  not 
libelous.  The  rule,  however,  as  we  under- 
stand it,  is  that,  where  a  word  is  capable  of 
two  constructions,  one  actionable  and  the 
other  not,  that  construction  will  be  adopted 
which  the  circumstances  show  the  word  nat- 
urally bore,  and  that  all  parts  of  the  article 
should  be  taken  together  in  order  to  deter- 
mine the  true  meaning.  Berea  College  v. 
Powell,  25  Ky.  L.  Rep.  1235,  77  8.  W.  381; 
Holmes  v.  Clisby,  118  Ga.  820,  45  S.  E.  684; 
Kilgour  V.  Evening  Star  Newspaper  Co.  96 
Md.  16,  53  Atl.  716.  The  rule  of  construc- 
tion now  adopted  by  the  courts  is  that  words 
are  to  be  construed  according  to  their  plain, 
popular,  natural,  and  ordinary  sense,  and 
as  they  would  naturally  be  understood  by 
persons  hearing  or  reading  them,  unless  it 
afHrmatively  appears  that  they  were  used 
and  understood  in  some  other  sense.  Cooper 
V.  Greeley,  1  Denio,  358;  More  v.  Bennett, 
48  N.  Y.  472;  Little  v.  Barlow,  26  Ga.  423, 
71  Am.  Dec.  219;  World  Pub.  Co.  v.  Mullen, 
43  Neb.  126,  47  Am.  St.  Rep.  737,  61  N.  W. 
108;  Edwards  v.  San  Jose  Printing  &  Pub. 
Soc.  99  Cal.  431,  37  Am.  St.  Rep.  70,  34 
Pac.  128;  2  Current  law,  706;  People  v. 
Ritchie,  12  Utah,  180,  42  Pac.  209.  We  are 
not  aware  of  any  definition  or  general  use 
made  of  the  word  "graft"  which  would  in- 
dicate an  innocent  act  or  motive  on  the  part 
of  the  person  designated  as  a  grafter;  and 
our  attention  has  not  been  called  to  any  gen- 
eral use  made  of  this  word  which  would  not 
have  a  tendency  to  impeach  the  honesty,  in- 
tegrity, or  reputation  of  the  person  deaig- 
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nated  as  a  grafter.  In  thus  holding  we  be- 
lieve we  are  adopting  the  use  and  meaning 
of  this  word  generally  recognized,  as  applied 
to  individuals,  public  officials,  or  corpora- 
tions; and  to  charge  one  with  being  a  grafter 
haa  a  tendency  to  impeach  his  honesty,  in- 
tegrity, and  reputation. 

It  is  next  contended  by  respondent,  in  sup- 
port of  the  action  of  the  lower  court  in  sus- 
taining the  demurrer  to  the  information, 
that  the  information  should  set  forth  and 
charge  the  particular  dishonest  act  im- 
puted to  the  person  named  in  the  article  by 
the  use  of  the  word  "graft."  The  defendant, 
who  wrote  the  article,  knows  best  the  use 
made  of  the  word  "graft,"  as  intended  by 
him  in  the  published  article.  He  is  permit- 
ted, under  {  6740,  Rev.  Stat.  .1887,  to  give 
in  evidence,  as  a  justification  for  the  publi- 
cation, the  truth  of  the  matter  published. 
When  the  article  published  is  libelous  per  »e, 
the  proof  of  publication  makes  a  prima 
facie  case,  and  it  is  for  the  defendant  to  of- 
fer such  proof  as  he  may  desire  in  defense, 
showing  the  truth  of  the  article  published; 
and  if  it  appears  to  the  jury  that  the  mat- 
ter charged  as  libelous  is  true,  and  was  pub- 
lished with  good  motives  and  for  justifiable 
ends,  the  party  is  to  be  acquitted.  It  would 
be  a  strange  doctrine,  indeed,  if  the  state 
was  required,  where  an  article  published  is 
libelous  per  ae,  to  prove  the  untruth  of  the 
article,  when  the  article  charges  the  per- 
son named  with  a  series  of  acts,  and  one 
of  which  is  libelous.  If  this  rule  were  to 
prevail,  when  the  state  proved  one  act  the 
defense  might  claim  that  the  article  intended 
to  charge  some  other  act,  and  if  that  be 
proven  untrue  the  defense  might  claim  that 
it  was  intended  to  charge  another  act,  and 
so  on;  but  this  rule  is  not  the  law  where 
the  article  is  libelous  per  ae.  2  Current 
Law,  p.  707;  6  Id.  p.  414. 

It  is  next  claimed  that  the  article  in  ques- 
tion was  privil^ed.  Section  6743,  Rev.  Stat. 
1887,  provides:  That  "no  reporter,  editor, 
or  proprietor  of  any  newspaper  is  liable  to 
any  prosecution  for  a  fair  and  true  report 
of  any  judicial,  legislative,  or  other  public 
official  proceedings,  or  of  any  statement, 
speech,  argument,  or  debate  in  the  course  of 
the  same,  except  upon  proof  of  malice  in 
making  such  report,  which  shall  not  be  im- 
plied from  the  mere  fact  of  publication." 
An  examination  of  the  article  published  dis- 
closes that  the  alleged  libelous  matter  did 
not  purport  to  be  a  report  of  any  judicial, 
legislative,  or  other  public  official  proceed- 
ing, or  of  any  statement,  speech,  argument, 
or  debate  in  the  course  of  the  same.  The 
inception  of  the  article  says:  "Even  so  mild 
an  indorsement  as  that  of  Governor  Good- 
ing's 'splendid  business  administration' 
could  muster  but  three  votes  in  a  Republican 
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convention  near  by,  where  the  people 
niliar  with  the  record."  This  part  o( 
(icle  does  not  set  forth  the  action  of 
nvention  referred  to.  It  is  merely  a 
?r's  opinion  of  the  action,  and  does 
in  claim  to  be  a  report  of  such  a  con- 
t.  But  the  libelous  part  of  the  article 
follows  is  not  alleged  or  charged  to 
action  or  acts  of  any  convention  or  of- 
>roceeding.  It  does  not  appear  to  be 
inion  of  a  reporter  as  to  what  took 
it  an  official  proceeding  or  convention. 

positive  declaration  and  assertion  of 
!ged  fact,  and  does  not  come  within 
ovisions  of  the  statute  as  to  a  privi- 
oramunication.    A  newspaper  has  full 

0  publish  the  news,  and  to  criticise 
:pose  official  misconduct  and  dishon- 
ut,  where  an  article  published  is  libel- 
r  ae,  the  newspaper  cannot  justify  the 
ition  upon  the  ground  that  it  is  a 
of  an  official  body,  unless  the  article 
Lned  to  the  minutes  or  proceedings  of 
svention.  It  cannot  shield  itself  be- 
report  giving  an  opinion  of  what  such 
r  convention  did.  Where  the  article 
led  is  libelous  per  ae,  the  truth  of 
icle  or  the  motive  which  prompted  its 
ition  are  matters  of  defense.  The 
ition  is  not  required  to  prove  the  mo- 
bad  faith.    The  good  or  bad  faith  is 

er  of  defense. 

have  made  a  careful  examination  of 
authorities  cited  in  this  case,  and  the 
ities  generally,  and  find  that  a  large 
r  of  them  have  no  bearing  on  the  case 
consideration,  for  the  reason  that  the 
ns  have  been  made  upon  statutes  dif- 
from  that  of  this  state.    An  exaraina- 

the  statute  of  this  state  will  at  once 
s  the  reader  with  the  fact  that  it  is 
:rict  in  its  terms,  and  makes  libelous 
riting,  printing,  signs,  or  pictures 
tend  to  impeach  the  honesty,  integ- 
irtue,   or   reputation   of   the   person 

and  thereby  expose  him  to  public 
,  contempt,  or  ridicule.  The  statutes 
ly  states  require,  for  the  article  to  be 
s  per  ae,  that  it  charge  the  person 
with  a  crime,  or  that  as  a  fact  it  im- 
;he  honesty,  integrity,  virtue,  or  repu- 
of  the  person  named;  but  the  statutes 

1  state  only  require  that  the  article 
led  tends  to  impeach  the  honesty,  in- 
,  virtue,  or  reputation  of  the  person 

and,  if  so,  it  is  libelous  per  ae.  Coun- 
both  appellant  and  respondent  cite 
t  of  Douglas  V.  Douglas,  4  Idaho,  293, 
:.  934.  That  was  an  action  for  dam- 
>r  slander.  The  question  in  that  case 
liether  or  not  the  words  spoken  were 
■ous  per  ae,  and  the  court  held  that, 
ich  as  the  words  spoken  did  not  charge 
rty  against  whom  they  were  spoken 
:.A.(N.8.) 


with  a  crime,  they  were  not  actionable  per 
ae.  We  have  no  statute  in  this  state  defin- 
ing slander,  or  providing  what  shall  consti- 
tute slander;  but  we  have  a  statute  defining 
and  prescribing  what  shall  constitute  libel. 
In  determining  whether  particular  words  are 
actionable  per  ae,  the  same  rule  does  not  ap- 
ply to  libel  as  to  slander.  What  would  not 
be  actionable  without  alleging  and  proving 
special  damages  if  simply  spoken  may  be 
actionable  per  ae  if  written  or  printed  or 
otherwise  published  in  a  libel.  Any  words 
which  would  be  actionable  if  spoken  will  be 
actionable  if  published  in  writing  or  its 
equivalent.  2  Current  Law,  p.  709.  The  law 
of  libel  goes  much  further  than  the  law  of 
slander,  and  gives  a  cause  of  action  with- 
out the  necessity  of  alleging  and  proving 
any  special  damage,  as  in  the  case  of  slan- 
der, for  any  words  which  are  false,  and  not 
justified  or  privileged,  and  which  are  either 
injurious  to  the  character  or  credit,  domes- 
tic, public,  or  professional,  of  the  person 
concerning  whom  they  are  published,  or  io 
any  way  tend  to  cause  men  to  shun  his  so- 
ciety, or  bring  him  into  hatred,  contempt,  or 
ridicule.  The  authorities  treating  of  this 
subject  generally  are  collected  and  cited  in 
Current  Law,  vol.  2,  p.  710.  The  case  of 
Douglas  T.  Douglas,  supra,  is  not  authority 
in  a  prosecution  for  libel,  where  the  alleged 
libelous  matter  is  such  per  ae,  even  though  a 
crime  is  not  charged.  We  are  therefore  of 
the  opinion  that  the  information  states  a 
public  offense  under  the  law^  of  this  state, 
and  that  the  district  court  erred  in  sustain- 
ing the  demurrer. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded. 

AllBhle,  Ch.  J.,  and  SnlliTan,  J.,  concur. 


IOWA  SUPREME  COURT. 

CARLISLE  ST.  JOHN  et  al. 

Y. 

IOWA   BUSINESS   MEN'S   BUILDING  ft 

LOAN  ASSOCIATION,  Appt. 

(—  Iowa,  — ,  113  N.  W.  863.) 

Bnlldtng     association    —    retrospective 
legislation  —  right  to  qnestlon. 

1.  A   building  and   loan   association   can- 
not, upon  the  ground  that  it  impairs  the 


Case  Note.  —  Estoppel  of  building  as- 
sociation to  assert  illegality  of  its  by- 
law or  stipulation  in  stock  that  the 
stock  will  mature  at  a  fixed  time. 

In  Eastern  Bldg.  &  L.  Asso.  v.  Williamson, 
189  U.  S.  122,  47  L.  ed.  736,  23  Sup.  Ct 
Rep.  527,  it  was  held  that  the  defense  that 
an  absolute  promise,  contained  in  a  certifl- 
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obligation  of  exiatin;;  contracts,  question  the 
constitutionality  of  a  statute  wliich  limits 
interest  and  premium  to  be  charged  bor- 
rowers to  8  per  cent  per  annum,  and  pro- 
vides that  in  case  of  the  amendment  of  the 
articles  of  incorporation  all  reductions  of 
the  rate  of  interest  or  premium  shall  be 
made  to  apply  to  members  who  have  bor- 
rowed from  the  association  prior  to  the  adop- 
tion of  the  act,  where  the  association  has 
amended  its  articles  to  conform  to  the  act; 


there  being  an  express  provision  in  the  act 
that  in  case  any  association  shall  fail  so  to 
amend  its  articles,  its  authority  to  do  busi- 
ness shall  be  revoked  and  its  affairs  wound 
up. 

Same  —  amendment  ^  assent. 

2.  Express  assent  by  an  existing  member 
to  the  amendment  of  the  articles  of  incor- 
poration of  a  building  and  loan  association 
to  conform  to  an  act  limiting  the  amount  of 
premium  and  interest  to  be  charged  borrow- 


cate  of  stock  issued  by  a  building  and  loan 
association,  to  mature  its  shares  in  a  speci- 
fied time,  was  ultra  vireii,  was  not  available 
in  an  action  upon  such  promise  by  a  share- 
holder who  had  in  good  faith  fully  performed 
his  part  of  the  contract,  such  promise  not 
being  violative  of  any  express  statute,  nor 
void  under  its  articles  of  incorporation  or 
by-laws. 

In  Assets  Realization  Co.  ▼.  Heiden,  215 
III.  9,  74  N.  E.  56,  it  was  held  that,  while 
a  by-law  declaring  that  stock  should  be  ma- 
tured and  paid  to  the  holder  in  a  fixed  peri- 
od is  contrary  to  the  spirit  of  such  associa- 
tion, it  is  not  malum  in  »e  if  not  prohib- 
ited by  statute;  and,  after  the  member  or 
shareholder  has  fully  performed,  the  asso- 
ciation will  be  estopped  from  saying  that  it 
was  ultra  vires. 

And  where  the  exact  number  of  monthly 
payments  was  stipulated  in  the  stock  cer- 
tificate, it  was  held  that  the  association 
was  estopped  from  asserting  that  the  con- 
tract was  beyond  its  power  after  the  holder 
had  promptly  made  all  the  payments. 
Vought  V.  Eastern  Bldg.  &  L.  Asso.  172  N. 
Y.  508,  92  Am.  St.  Rep.  763,  66  N.  E.  496; 
People  V.  New  York  Nat.  Bldg.  A  L.  Asso. 
95  App.  Div.  243,  88  X.  Y.  Supp.  850. 

In  International  Bldg.  &.  L.  Asso.  v.  Brat- 
ton,  24  Ind.  App.  654,  56  N.  E.  105,  it  was 
held  that  a  building  and  loan  association 
would  not  be  permitted  to  say  that  its  con- 
tract was  ultra  vires  where  it  had  loaned 
money  to  a  member  upon  a  mortgage  stipu- 
lating that  in  no  event  were  the  monthly 
payments  to  exceed  a  certain  number,  and 
the  borrowing  member  had  fully  performed 
his  part  of  the  contract. 

In  Floyd-Jones  v.  Anderson,  30  Mont.  351, 
76  Pac.  761,  and  in  Leahy  v.  National  Bldg. 
&  L.  Asso.  100  Wis.  555,  69  Am.  St.  Rep. 
945,  76  N.  W.  625,  it  was  held  that,  although 
a  building  and  loan  association  probably  has 
no  right  to  issue  "definite-contract  stock," 
still  it  is  valid  as  between  the  parties  so 
long  as  it  does  not  contravene  public  pol- 
icy and  has  not  been  issued  in  defiance  of 
any  statutory  prohibition;  and  the  receiver 
of  the  association  will  not  be  permitted  to 
claim  that  such  stock  is  ultra  Hrea  after  the 
member  has  fulfilled  his  part  of  the  contract. 

In  Ilammerquist  v.  Pioneer  Sav.  &  L. 
Co.  15  S.  D.  70,  87  N.  W.  524,  and  in  Pio- 
neer Sav.  &  L.  Co.  V.  Peck,  20  Tex.  Civ.  App. 
Ill,  49  S.  W.  160,  it  was  held  that,  since  by 
the  terms  of  the  certificate  of  stock  the 
holder  was  to  have  no  control  over  the  af- 
fairs of  the  building  and  loan  association, 
15  L.R.A.(N.S.) 


the  company  was  estopped,  upon  his  mak- 
ing the  fixed  number  of  monthly  payments, 
from  contending  that  it  was  not  bound  by 
its  stipulation  to  mature  the  stock  at  a 
fixed  period. 

On  the  other  hand,  the  association's  con- 
tention that  it  bad  no  power  to  contract 
with  the  member  that  the  stock  held  by 
him  would  mature  at  a  definite  time,  the 
contention  being  made  after  the  expiration 
of  that  time  and  after  the  member  had  made 
all  the  payments  contracted  to  be  made,  was 
allowed  to  prevail  in  Columbia  Bldg.  &  L. 
Asso.  V.  Lyttle.  16  Colo.  App.  423,  66  Pac. 
247;  Province  v.  Interstate  Bldg.  4  L.  Asso. 
104  Tenn.  458,  68  S.  W.  265;  and  Miller  v. 
Eastern  Bldg.  &  h.  Asso.  (Tenn.  Ch.  App.) 
53  S.  W.  231. 

This  was  held  to  be  the  correct  rule  where 
authority  to  issue  stock  having  a  fixed  peri- 
od of  maturity  was  not  expressly  given  by 
statute,  or  by  the  articles  of  association  or 
by-laws  of  the  association,  in  O'Malley  v. 
People's  Bldg.  Loan  &  Sav.  Asso.  92  Hun,  572, 
36  N.  Y.  Supp.  1016;  Heslin  v.  Eastern  Bldg. 
&  L.  Asso.  28  Misc.  376,  59  N.  Y.  Supp. 
572,  Affirmed  in  61  App.  Div.  458,  70  N.  Y. 
Supp.  012;  and  McKean  v.  New  York  Nat. 
Bldg.  i  L.  Asso.  10  Pa.  Dist.  R.  197. 

W  here  the  state  statute  expressly  provides 
that  each  member  shall  make  periodical 
payments  upon  his  stock  until  such  pay- 
ments, together  with  the  earnings  of  the 
association,  shall  mature  the  stock,  the 
member  is  bound  to  know  the  law  and  bound 
by  the  law,  and  the  association  is  not  es- 
topped to  assert  the  illegality  of  its  by- 
law or  agreement  that  the  shares  will  ma- 
ture within  a  fixed  period.  International 
Bldg.  Loan  *  Invest.  Union  v.  King,  68  111. 
App.  640,  Affirmed  in  170  III.  135.  48  N.  E. 
677;  Sullivan  v.  Spaniol,  78  111.  App.  125; 
Schell  v.  Equitable  Loan  &.  Invest.  Asso.  160 
Mo.  103,  51  S.  W.  406. 

Upon  a  bill  filed  to  cancel  a  mortgage  to 
a  building  and  loan  association  upon  the 
ground  that  it  wiis  agreed  that  the  stock 
was  to  mature  at  the  end  of  seventy-two 
monthly  payments,  when  the  mortgage  was  to 
become  liquidated,  a  demurrer  which  chal- 
lenged the  authority  of  the  association  to 
enter  into  the  contract  alleged  was  sus- 
tained in  Richter  v.  Southern  Bldg.  &  L. 
Asso.  137  Ala.  521,  34  So.  562. 

Upon  the  question  of  estoppel  of  corpora- 
tions to  set  up  the  plea  of  ultra  vires,  see 
note  to  Miller  v.  American  Mut.  AccL  Ins. 
Co.  20  L.R.A.  765. 
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tiibers  and  providing  for  the  applica- 
payraents  ia  not  necessary  to  entitle 
tlie  benefit  of  such  amendment,  where 
not  epxressly  dissented,  but  has  al- 
:he  association  to  proceed  under  the 
d  articles;  as  he  will  be  deemed  ei- 
have  impliedly  assented  or  to  be  es- 
from  denying  his  assent;  and,  more- 
lie  amendment  being  beneficial,  his 
ivill  be  presumed. 

-  accounting. 

borrowing  member  of  a  buildin*; 
n  association,  whose  loan  was  made 
I  a  statute  providing  that  no  associa- 
ill  be  allowed  to  collect  from  a  bor- 
n  premium  and  interest  more  than  8 
t,  that  payments  shall  be  credited  on 
Miry^  days,  and  payments  on  stock 
as  payments  on  the  mortgage,  to  con- 
•  which  the  association  has  amended 
cles  of  incorporation,  is  not  obliged 

until  sued  in  order  to  have  an  ac- 
b;  and  release  of  his  mortgage  upon 
s  fixed  by  the  statute  and  the  amend- 
:les  of  incorporation. 

-  maturity  of  stock  —  guaranty. 
B^uaranty  by  a  building  and  loan  as- 
n  that  only  a  certain  number  of  pay- 
in  stoclc  shall  be  necessary  in  order 
jre  it,  even  though  ultra  vires,  is 
gal,  and  the  association  will  not  be 

0  say,  in  a  controversy  with  the 
ng  member,  that  the  guaranty  is  void 
beyond  its  power. 

-  amendment  —  existing    con- 

i. 

building  and  loan  association  which 
its  articles  of  incorporation  so 
conform  to  a  statute  which  limits 
!rest  and  premiums  to  be*  charged 
3,  provides  for  the  application  of 
^8,  and  declares,  in  effect,  that  any 
n  in  the  rate  of  interest  authorized 
amended  articles  of  the  association 
iply  to  members  who  had  borrowed 
e  association  prior  to  the  passage  of 
cannot  be  heard  to  say  that  existing 
)   may   not   take   advantage   of   the 

1  articles,  for  the  reason  that  they 
'efer  to  existing  contracts. 

(November  20,  1907.) 

AL  by  defendant  from  a  decree  of 
District  Court  for  Polk  County  in 

plaintilTs  upon  the  pleadings  in  a 
obtain  an  adjudication  that  their 
ness  to  the  association  as  borrowing 

had  been  paid  and  that  the  note 
tgage  be  surrendered  and  canceled. 


lent  by  Deemer,  J. ! 
or  an  accounting  by  plaintiffs,  who 
■rowers  from  defendant,  a  building 
association,  for  a  decree  that  plain- 
igations  had  been  extnguished  and 
lebtedncss  paid,  and  for  the  cancel- 

a   mortgage  givin    to   secure   the  j 
k.(N.S.) 


loan  upon  the  records  of  Polk  county.  De- 
fendant filed  an  answer  and  cross  bill,  in 
which  it  asked  the  foreclosure  of  the  mort- 
gage given  it.  Decree  for  plaintifTs,  and  de- 
fendant appeals. 

Mr.  J.  Ij.  Carney,  for  appellant: 

The  form  of  definite-payment  stock  issued 
by  appellant  has  been  by  this  court  enforced 
and  approved. 

Iowa  Business  Men's  Bldg.  4  L.  Asso.  v. 
Berlau,  125  Iowa,  22,  98  N.  W.  706. 

The  change  in  the  law  by  chapter  68,  Acts 
of  the  28th  general  assembly,  and  filing  of 
amended  and  substituted  articles,  did  not 
affect  contracts  made  prior  to  its  passage. 

Ed  worthy  v.  Iowa  Sav.  4  L.  Asso.  114 
Iowa,  220,  86  N.  W.  315;  Briggs  v.  Iowa 
Sav.  Loan  Asso.  114  Iowa,  232,  86  N.  W. 
320. 

Messrs.  St.  John  ft  Stevenson  for  ap- 
pellees. 

Deemer,  J.,  delivered  the  opinion  of  the 
court : 

Plaintiffs  became  borrowing  members  of 
defendant,  a  building  and  loan  association, 
March  24,  1899,  and  they  gave  a  note  and  a 
mortgage  securing  the  same  for  $1,700,  and 
had  issued  to  them  17  shares  of  stock  in  the 
association.  Plaintiffs  made  86  payments 
of  dues,  ■  interest,  and  premiums,  aggregat- 
ing $2,412.30,  and  it  is  claimed  that  these 
payments  matured  the  stock,  and  satisfied 
the  loan.  Defendant  contends  that  by  the 
terms  of  the  agreement  there  is  yet  due  it 
something  like  $300,  and  it  asked  for  judg- 
ment in  this  amount,  with  a  decree  of  fore- 
closure of  the  mortgage.  The  case  was  de- 
termined upon  plaintiffs'  motion  for  a  decree 
upon  the  pleadings,  and  the  appeal  involves 
nothing  save  the  proper  construction  of  the 
pleadings  and  the  law  applicable  to  the  ad- 
mitted facts. 

The  contracts  entered  into  in  this  case 
were  similar  to  those  involved  in  Iowa  Busi- 
ness Men's  Bldg.  4  L.  Asso.  v.  Berlau,  125 
Iowa,  22,  98  N.  W.  766.  By  the  terras  of 
plaintiffs'  obligations,  they  were  to  make 
monthly  payments  of  $15.30  on  the  first  day 
of  each  month,  provided  that,  when  96  full 
months  had  been  duly  paid,  no  further  pay- 
ments were  to  be  required.  The  association 
guaranteed  that  the  withdrawal  value  of  its 
stock  would  be  $100  per  share  in  96  months 
if  all  payments  were  regularly  made.  The 
17  shares  of  stock  issued  to  plaintiff  were 
known  as  "class  G"  under  defendant's  arti- 
cles of  incorporation  and  by-laws;  and  the 
articles  of  incorporation  at  the  time  of  is- 
sue of  this  stock  contained  the  following 
with  reference  thereto:  '"Sec.  7.  Deposit 
stock,  class  G,  may  be  issued  to  he  ])ai<I 
for   in   monthly   payments,  which   shall  be 
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either  ninety  (90)  cents  per  share,  or  some 
fractional  multiple  thereof,  to  be  fixed  in 
the  application.  On  this  stock  there  shall 
be  no  membership  fee  charged.  This  stock 
shall  draw  interest  at  the  rate  of  6  per 
cent  per  annum  for  the  average  time  of  the 
investment,  and  shall  not  participate  in  the 
profits  of  the  association  to  any  greater  ex- 
tent. The  interest  shall  be  credited  to  the 
stock  semiannually  on  the  first  days  of  Jan- 
nary  and  July  each  year,  and  when  the  pay- 
ments made  and  interest  credited,  less  the 
expense,  amounts  to  one  hundred  dollars 
($100)  per  share,  it  will  be  deenled  ma- 
tured, and  no  further  interest  shall  be  cred- 
ited to  said  stock,  and  it  may  be  withdrawn. 
Loans  made  upon  this  stock  are  presiuned  to 
continue  until  the  stock  is  matured,  but  the 
board  of  directors  may  permit  the  borrower 
on  application  to  pay  off  his  loan  previous 
to  that  time,  in  which  case  he  shall  receive 
the  amount  paid  into  the  loan  fund  together 
with  6  per  cent  interest,  compounded  semi- 
annually. If  any  other  payment  than  90 
cents  per  share  be  selected  by  the  borrower, 
the  settlement  on  the  payment  of  a  loan 
shall  be  on  the  same  prorated  basis  as  on  the 
90  cents  payment.  The  application  for  loans 
made  on  deposit  stock,  class  G,  shall  set 
forth  plainly  the  manner  of  settlement,  in 
case  a  repayment  of  the  loan  is  allowed,  by 
inserting  the  same  in  the  application,  or  at- 
taching thereto  a  slip  which  shall  be  signed 
by  the  borrower,  and  which  shall  be  a  part 
of  the  contract."  They  also  contained  the 
following  provision  as  to  profits:  "Article 
7.  Profits.  After  providing  for  the  pay- 
ments of  the  interest  on  full-paid  stock,  and 
the  6  per  cent  on  deposit  stock,  class  O,  the 
net  profits  arising  from  the  receipts  of  premi- 
ums, interest,  fines,  withdrawals,  and  other 
sources  shall  be  apportioned  semiannually 
on  the  first  days  of  Janiury  and  July  each 
year,  to  all  the  shares  of  instalment  and 
prepaid  stock  entitled  to  dividends,  in  pro- 
portion to  the  amount  standing  to  the  cred- 
it of  the  shares."  The  28th  general  assembly 
passed  an  act  known  as  chapter  69  of  the 
enactments  of  that  session,  which  went  into 
efl'ect  May  3,  1900,  a  little  more  than  a  year 
after  plaintiff  became  a  member  of  defendant 
association,  containing  the  following,  among 
other  provisions:  Section  1  forbids  cer- 
tain kinds  of  stock  and  requires  all  associa- 
tions which  have  theretofore  issued  such  for- 
bidden stock  to  retire  the  same  by  January 
1,  1901.  Section  4;  "Loans — premium  and 
interest.  Such  associations  shall  have  power 
to  loan  money  to  their  members  at  such  rate 
as  may  be  agreed  upon,  and  may  collect 
premiums  and  interest  thereon,  but  in  no 
eaoe  shall  the  amount  of  premium  and  inter- 
est paid  exceed  8  per  cent  per  annum,  but 
nothing  herein  shall  be  construed  as  pro- 
15  L.R.A.(N.S.) 


hibiting  the  payment  of  such  interest  and 
premium  monthly,  or  at  such  time  as  may  be 
provided  for  in  the  articles  of  incorpora- 
tion." Section  10;  "Articles  amended — 
maximum  rate — appointment  of  receiver. 
The  provisions  of  this  act  shall  apply  to  all 
building  and  loan  and  savings  and  loan  as- 
sociations hereafter  incorporated  as  well  as 
those  now  incorporated  under  the  laws  of 
this  state  or  doing  business  herein,  and  all 
such  associations  shall  amend  their  articles 
of  incorporation  so  as  to  conform  to  the  pro- 
visions of  this  act.  No  such  associations 
shall  be  authorized  or  empowered  to  collect 
or  receive  premiums  and  interest  from  a 
borrower  at  a  greater  rate  than  8  per  cent, 
and  in  case  of  an  amendment  to  the  articles 
of  incorporation  so  that  a  lower  rate  of  in- 
terest or  charge  for  the  use  of  money  loaned 
to  the  borrowing  member  is  authorized,  then 
the  rate  of  interest  charged  upon  loans  to 
members  who  have  theretofore  borrowed 
shall  in  like  manner  be  reduced  to  the  same 
rate  as  that  permitted  to  borrowers  after 
such  amendments  to  the  articles  of  incor- 
poration, so  that  the  interest  charged  un- 
der whatever  name,  whether  charged  as  pre- 
mium or  interest,  to  all  members  of  the 
same  association,  shall  be  the  same;  all  re- 
ductions of  the  rate  of  interest  or  premium 
charged  to  new  borrowers  shall  be  made 
and  apply  equally  to  those  who  have  there- 
tofore borrowed.  In  case  any  such  associa- 
tion doing  business  in  the  state  shall  fail 
to  amend  its  articles  of  incorporation  in 
conformity  herewith  prior  to  July  15th, 
1900,  its  authority  to  do  business  in  this 
state  shall  be  revoked  by  the  executive  coun- 
cil, and  under  the  direction  of  the  executive 
council  application  by  the  attorney  general 
shall  be  made  to  the  proper  court  for  the 
appointment  of  a  receiver  to  wind  up  the 
affairs  of  the  association;  and  in  such  pro- 
ceedings the  amount  due  from  the  borrowing 
member  on  mortgages  shall  be  ascertained  in 
the  manner  provided  in  {  7  of  this  act,  and 
the  balance  due  on  such  mortgages  shall  be  - 
treated  and  considered  as  due  within  a  rea- 
sonable time  to  be  fixed  by  the  court  after 
the  appointment  of  a  receiver." 

Pursuant  to  this  act,  defendant  amended 
its  articles  of  incorporation,  and  in  its 
amended  articles  we  find  the  following: 
"The  rate  of  interest  shall  be  8  per  cent  per 
annum,  payable  monthly,  at  the  office  of  the 
association,  in  Marshalltown,  Iowa,  at  the 
same  time  and  in  the  same  manner  as  the 
monthly  payments  on  the  shares  of  stock  be- 
come due.  Delinquent  payments  shall  draw 
interest  at  the  rate  of  8  per  cent  per  annum. 
Loans  may  be  repaid  at  two  years  from  date 
of  mortgage  or  any  anniversary  thereafter, 
and  the  borrower  shall  be  entitled  to  be 
credited  with  the  total  amount  of  all  pay- 
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ments  made  on  the  stock  to  said  association  i 
during  the  preceding  year,  and  such  pay- 
ments shall  be  treated  as  a  payment  upon 
the  mortgage."  With  reference  to  class  G 
stock,  we  find  this  provision:  "In  order  to 
secure  to  the  borrower  a  level  payment  each 
month,  the  monthly  payment  of  this  class  of 
stock  shall  increase  each  anniversary  from 
date  of  said  loan  an  amount  equal  to  one 
twelfth  (1/12)  of  the  total  sum  of  decrease 
in  annual  interest."  And  the  provision  with 
reference  to  the  distribution  of  profits  reads 
in  this  wise:  "After  providing  for  the 
expenses  of  conducting  the  business  of  the 
association  as  provided  in  article  10  hereof, 
and  the  amount  necessary  for  the  mainte- 
nance of  the  contingent  fund  as  provided  in 
article  8  hereof,  the  balance  or  net  profits 
arising  from  the  receipts  of  interest,  fines, 
withdrawals,  and  other  sources  of  profits 
shall  be  apportioned  semiannually  on  the 
first  days  of  January  and  July  each  year 
pro  rata  among  the  shareholders,  according 
to  the  amount  standing  to  the  credit  of  each 
share."  Plaintiffs  have  made  86  payments 
upon  their  stock  which  they  claim  matured 
the  same,  while  defendant  insists  that  by 
the  terms  of  their  engagements  they  should 
have  made  96,  and  that  something  like  $300 
is  yet  due  from  them.  Plaintiffs  insist  that 
Acts  28th  general  assembly  and  defendant's 
amended  articles  of  incorporation  changed 
the  relation  of  the  parties  under  their  pre- 
vious contracts,  while  defendant  claims  that 
the  act  cannot  have  a  retrospective  opera- 
tion, and  that,  if  it  is  to  be  given  such  ef- 
fect, it  is  unconstitutional  and  void  because 
impairing  the  obligations  of  a  contract  then 
existing.  There  is  a  practical  concession 
tliat,  if  Acts  28th  general  assembly  applies, 
then  plaintiffs  have  made  all  payments 
which  may  rightfully  be  demanded  of  them. 
On  the  other  hand,  plaintiffs  say  that,  even 
if  the  act  does  not  apply,  they  have  paid  all 
that  may  rightfully  be  demanded  of  them. 
The  first  question  for  solution,  then,  is: 
Do  Acts  28th  general  assembly,  and  defend- 
ant's amended  articles  apply!  It  is  the  gen- 
eral rule  that  no  act  of  the  general  assembly 
can  vary  or  destroy  the  obligations  of  a  con- 
tract; but  there  is  also  a  general  provision 
to  the  effect  that  "every  franchise  obtained, 
used,  or  enjoyed  by  such  corporation  (cor- 
porations for  pecuniary  profit)  may  be  reg- 
ulated, withheld,  or  be  subject  to  conditions 
imposed  upon  the  enjoyment  thereof  when- 
ever the  general  assembly  shall  deem  neces- 
sary for  the  public  good."  And  there  is  a 
general  rule  in  the  Constitution  permitting 
the  amendment  or  repeal  of  all  laws  for 
the  organization  or  creation  of  corporations. 
Article  »,  {  12. 

Appellant  contends,  however,  that  all  laws 
shall  have  a  prospective,  and  not  a  retro- 
15  L.RJk.(N.S.) 


spective,  operation  in  the  absence  of  direct 
provision  to  the  contrary,  and  that,  in  no 
event,  may  the  legislature  impair  the  obli- 
gations of  a  contract.  With  these  premises, 
it  insists  that  plaintiffs  are  bound  by  the 
terms  of  their  original  contract,  and  that 
they  must  make  96  payments  in  order  to  ma- 
ture their  stock.  The  general  principles  in- 
volved in  these  contentions  are  well  -under- 
stood. Unless  otherwise  stated,  all  laws  are 
presumed  to  operate  prospectively,  and  not 
retrospectively,  and  no  act  of  the  legislature 
may  impair  the  obligations  of  a  contract. 
But  a  corporation  under  our  laws  has  no 
absolute  right  to  do  business  in  this  state, 
and  its  articles  of  incorporation  are  at  all 
times  subject  to  amehdment  by  the  general 
assembly.  Conditions  may  at  any  time  be 
imposed  upon  a  corporation,  and  enforce- 
ment thereof  assured  by  revoking  their  priv- 
ileges in  the  event  of  noncompliance.  By 
the  provision  of  8  10  of  the  act  now  before 
us,  it  was  to  apply  to  all  building  and  loan 
associations  then  doing  business  in  the  state, 
and  to  members  who  had  theretofore  bor- 
rowed of  such  corporation;  so  that  the  act 
in  terms  unquestionably  has  application  to 
plaintiffs'  contract.  By  the  terms  thereof 
it  is  provided  that  members  who  have  there- 
tofore borrowed  shall  have  the  rate  of  in- 
terest reduced,  so  that  the  amount  charged, 
whether  as  premium  or  interest,  shall  be  the 
same  to  all.  This,  of  course,  had  the  effect 
of  changing  and  impairing  plaintiffs'  con- 
tract with  defendant;  and  the  primary  ques- 
tion is:  Is  the  act  violative  of  the  constitu- 
tional provision  prohibiting  legislative  im- 
pairing of  the  obligations  of  a  contract  T  It 
will  be  noted  that  the  act  itself  does  not 
attempt  to  change  the  contracts  of  mem- 
bers, but  it  does  provide  that,  if  the  associii- 
tion  failed  to  comply  therewith  on  or  before 
July  15,  1900,  its  authority  to  do  business 
should  cease,  and  its  affairs  should  be  wound 
up,  and  settlements  made  with  all  members 
according  to  the  provisions  of  the  act.  De- 
fendant then  had  the  option  of  complying 
with  the  law  and  adjusting  its  outstanding 
contracts  on  the  basis  outlined  in  the  act, 
or  of  going  out  of  business  and  settling  with 
its  members  upon  the  basis  fixed  in  f  7  of 
the  act.  It  had  no  constitutional  or  other 
right  to  continue  in  business  indefinitely  or 
for  any  other  time  than  the  leg^islature 
might  see  fit  to  permit.  This  is  a  funda- 
mental principle  of  corporate  law  under  the 
reserved  power  now  generally  given  to  the 
legislature.  Bishop  v.  Brainerd,  28  Conn. 
289;  Re  Brooklyn,  W.  &  N.  R.  Co.  72  N.  Y. 
245,  s.  c.  76  N.  Y.  336,  Id.,  81  N.  Y.  69.  Of 
course,  the  relation  between  the  corporation 
and  its  stockholders  cannot  be  changed  or 
disturbed  against  their  will.  All  that  the 
legislature  may  do  in  this  respect  is  to  grant 
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the  power,  and  then  it  is  for  the  corpora- 
tion to  accept  or  not  as  it  pleases.  Kenosha, 
R.  &.  R.  I.  R.  Co.  V.  Marsh,  17  Wis.  13. 
'  Whatever  might  be  said  as  to  the  rights  of 
the  parties  had  the  defendant  not  complied 
with  the  provisions  of  the  act  now  before  us, 
it  did  amend  its  articles  and  comply  with 
the  terms  of  the  new  law,  and,  having  done 
so,  it  is  bound  thereby  to  all  its  members 
who  seek  to  take  advantage  thereof.  De- 
fendant had  two  courses  open  to  it:  One  to 
quit  doing  business  and  settle  up  its  affairs, 
and  the  other  to  comply  with  the  law,  amend 
its  articles,  and  give  to  its  members  the 
benefit  of  the  new  law.  It  chose  the  latter 
course,  and,  having  done  so,  it  is  in  no  posi- 
tion to  say  that  the  act  under  which  we  did 
these  things  is  unconstitutional  and  void. 
Durfee  v.  Old  Colony  &  F.  River  R.  Co.  5 
Allen,  230,  Greenwood  v.  Union  Freight 
R.  Co.  105  U.  S.  13,  26  L.  ed.  961,  Union  P. 
R.  Co.  V.  United  Stetes,  99  U.  S.  700,  25  L. 
ed.  496,  Edworthy  v.  Iowa  Sav.  &  L.  Asso. 
114  Iowa,  220,  86  N.  W.  315,  and  Briggs  v. 
Iowa  Sav.  &  Loan  Asso.  114  Iowa,  232,  86 
N.  W.  320,  are  not  in  point  on  this  proposi- 
tion; for  in  neither  case  did  the  defendant 
comply  or  attempt  to  comply  with  the 
amendatory  act.  In  other  words,  there  was 
no  acceptance  thereof  by  the  parties  in  in- 
terest. Defendant  insists,  however,  that 
there  is  no  evidence  that  plaintiffs  ever  as- 
sented to  the  new  articles  of  incorporation 
or  the  amendment  to  the  old  rule;  and  it  is 
true  that  no  express  assent  is  shown,  save 
as  plaintiffs  may  be  held  to  have  assented 
by  the  bringing  of  this  suit.  But  proof  of 
express  acceptance  is  not  necessary.  Plain- 
tiiTs  expressed  no  dissent,  but  allowed  the 
association  to  go  ahead  under  its  amended 
articles,  incurring  additional  liabilities,  pay- 
ing their  premiums,  interest,  and  dues,  and 
taking  no  steps  to  enforce  their  original  con- 
tract. Under  such  circumstances,  there  was 
either  an  implied  acceptance,  or  plaintiffs 
are  estopped  from  denying  an  acceptance  of 
the  provisions  of  the  new  or  amended  arti- 
cles. Chubb  V.  Upton,  95  U.  S.  665,  24  L. 
ed.  523;  Danbury  &  N.  R.  Co.  v.  Wilson, 
22  Conn.  435;  Sparrow  v.  Evansville  &  C. 
R.  Co.  7  Ind.  369.  Moreover,  as  the  amend- 
ment in  this  case  was  beneficial  to  the  mem- 
bers, assent  thereto  will  be  presumed.  Com. 
ex  rel.  Claghom  v.  CuUen,  13  Pa.  133,  53 
Am.  Dec.  450;  Bangor,  O.  &  M.  R.  Co.  v. 
Smith.  47  Me.  34. 

W'e  are  constrained  to  hold  that  the  act 
in  question,  because  of  defendant's  conclu- 
sion to  take  advantage  thereof  by  filing  its 
amended  articles  and  continuing  in  business, 
became  binding  upon  the  defendant,  and  that 
plaintiffs  are  presumed  to  have  accepted  it, 
or  are  estopped  from  denying  that  they  did, 
and  that  the  case  is  governed  by  chap.  69, 
15  UR.A.(N.S.) 


p.  51,  Acts  28th  general  assembly,  and  the 
defendant's  amended  articles.  These  provide, 
in  substance,  that  the  rate  of  interest  shall 
not  exceed  the  sum  of  8  per  cent  per  annum, 
payments  to  be  credited  on  anniversary  days, 
and  payments  on  stock  to  be  treated  as 
payments  upon  the  mortgage.  Defendant 
argues,  however,  that  this  rule  applies  only 
in  cases  of  foreclosure.  But  we  do  not  think 
this  is  so.  A  borrower  does  not  have  to 
wait  until  sued  in  order  to  have  an  ac- 
counting and  a  release  of  his  mortgage.  If 
he  has  paid  all  that  may  be  demanded  of 
him  in  a  foreclosure  proceeding,  he  is  enti- 
tled to  have  his  mortgage  canceled  and  re- 
leased, and  need  not  wait  for  the  corpora- 
tion to  bring  suit.  Moreover,  g  10  of  the 
act  provides  that  no  association  shall  be  al- 
lowed to  collect  from  a  borrower  in  pre- 
miums and  interest  more  than  8  per  cent. 
Section  16  also  provides  that  the  rate  of 
interest  shall  not  exceed  8  per  cent.  That 
being  true,  plaintiffs  have  paid  all  that 
may  be  rightfully  demanded  of  them,  and 
their  mortgage  should  be  canceled  and  all 
their  papers  redelivered  to  them  as  prayed. 
A  fundamental  fallacy  in  the  argument  for 
the  defendant  is  involved  in  the  assertion 
that  plaintiffs  absolutely  agreed  to  make  96 
payments  before  their  stock  would  mature. 
While  this  is  not  controlling,  it  is  impor- 
tant to  note  that  nowhere  did  plaintiffs  so 
agree.  The  defendant  guaranteed  that  the 
payments  should  not  exceed  96,  and,  if  it  be 
a  building  and  loan  association  and  not  a 
banking  establishment,  it  was  bound  to  ma- 
ture the  stock  as  soon  as  it  could  do  so  from 
its  earnings  and  other  resources  in  which 
plaintiffs  were  entitled  to  share.  It  may 
be  that  its  guaranty  was  ullra  vires,  but 
it  was  not  illegal;  and,  as  held  in  other 
cases  before  this  court,  it  could  not  be  heard 
to  say  that  its  guaranty  was  void  because 
beyond  its  power.  See  Field  v.  Eastern 
Bldg.  &  L.  Asso.  117  Iowa,  185,  90  N.  W. 
717. 

'  Further  claim  is  made  tha^  as  defend- 
ant's amended  articles  do  not  refer  to  exist- 
ing contracts,  they  were  in  no  manner 
changed,  and  the  new  law  does  not  apply. 
This  position  is  also  unsound,  for  it  was  the 
legislature  which  made  the  change  by  the  act 
in  question,  and,  as  defendant  chose  to  ac- 
cept the  provisions  of  that  act  and  to  con- 
duct its  business  thereunder,  it  cannot  be 
heard  to  say  that  existing  members  may 
not  take  advantage  of  the  law. 

Other  questions  are  discussed  by  counsel, 
but  the  one  we  have  considered  disposes  of 
the  case. 

The  decree  of  the  District  Court  seems  to 
be  correct;  and  it  must  be  affirmed. 
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V. 

G.  A.  SHELTON  et  al. 
(—  Ky.  — ,  107  S.  W.  793.)  , 

nics'  lien  —  supplies. 

lies  for  the  construction  of  a  railroad 
the  meaning  of  a  mechanics'  lienstat- 
not  include  food  for  men  and  teams 
t  work  thereon,  and  the  fact  that  the 
tor  to  whom  it  is  furnished  boards 
hands  is  immaterial. 

(February  26,  1908.) 

'•All  by  plaintilT  from  a  judgment  of 
Circuit  Court  for  Ohio  County  in 
nts'  favor  in  an  action  brought  to 
a  mechanics'  lien  against  a  railroad 
er  the  value  of  materials  furnished  a 
tor.  Affirmed, 
'acts  are  stated  in  the  opinion. 


Messrs.  Barnes  &  Anderson,  for  appel- 
lant: 

To  be  entitled  to  a  lien  it  is  not  necessary 
that  the  material  enter  into,  and  actually 
constitute  and  form  a  part  and  parcel  of, 
the  work. 

Giant  Powder  Co.  v.  Oregon  P.  R.  Co.  8 
L.R.A.  700,  14  Sawy.  560,  42  Fed.  470;  Ra- 
pauno  Chemical  Co.  v.  Greenfield  &  N.  R. 
Co.  59  Mo.  App.  6;  Hazard  Powder  Co.  v. 
Byrnes,  21  How.  Pr.  189;  Hercules  Powder 
Co.  V.  Knoxville,  L.  F.  &  J.  R.  Co.  113  Tenn. 
382,  67  L.R.A.  487,  106  Am.  St.  Rep.  836, 
83  8.  W.  354. 

Mr.  B.  D.  Warfleld,  with  Messrs.  Glenn 
ft  Slmmerman,  for  appellee  Madisonville, 
Hartford  &  Eastern  Railroad  Company: 

The  statutory  liens  of  laborers  and  mate- 
rialmen are  strictly  construed  as  to  the  per- 
sons entitled  to  the  benefit  of  the  lien,  and 
the  character  of  things  furnished. 

Cincinnati,  R.  &,  M.  R.  Co.  v.  Shera,  36 
Ind.  App.  315,  73  N.  E.  293;  Jones,  Liens, 
2d  ed.  §  1564;  Butler  v.  Gain,  128  HI.  23,  21 


ote.  —  Food  furnished  contractor 
mployeea  and  teams  as  material 
g  lien  on  railroad. 

few  cases  upon  this  question  are  in 
with  the  decision  of  Cabson  &  Co. 
.TON,  holding  the  statutes  to  apply 

material  entering  into  the  actual 
lotion  of  the  road. 

in  Ferguson  v.  Despo,  8  Ind.  App. 

N.  E.  575,  it  was  held  that  board, 
s,    and    tobacco    furnished    to    em- 

of  a  subcontractor  who  was  con- 
g  a  bridge  for  the  defendant  road, 
it  such  materials  going  into  the  con- 
n  of  the  work  as  would  give  a  lien 
'  against  the  railroad  company  un- 
tatute  which  provided  "that  all  per- 
lo  shall  perform  work  or  labor,  or 

materials  in  the  way  of  grading, 
^  embankments,  making  excavations 
track,  building  bridges,  trestlework, 
f  masonry,  fencing,  or  any  other 
■e,  etc.,  whether  the  work  or  labor 
ed  or  materials  furnished  be  in  pur- 
)f  the  contract  with  the  railroad  com- 
I  owner  or  lessee,  or  with  a  subcon- 
or  agent  of  such  railroad  corpora- 

the  work  of  constructing  or  repair- 
'  such  railroad  or  part  thereof,  in 
te.  may  have  a  lien  to  the  extent  of 
)or     performed     or    materials    fur- 

ittrell  v.  Knoxville,  L.  t  J.  R.  Co. 
105  S.  W.  565,  supplies  in  a  com- 
kept  by  a  subcontractor  building  a 
,  which  supplies  were  furnished  to 
kmen  in  part  payment  for  their  la- 
'e  held  not  to  be  materials  entering 
construction  of  the  road,  within  the 
;  of  a  statute  which  provided  "that 
ons  who  shall  do  any  work  or  labor 
iructing  or  improving  the  roadbed, 
itock,  station  houses,  depots,  bridges, 
4.(N.S.) 


or  culverts  of  any  railroad  company,  .  .  . 
and  all  persons  who  shall  furnish  ties,  fuel, 
bridges,  or  material  to  such  railroad  com- 
pany, shall  have  ...  a  lien,"  etc.;  and 
no  lien  could  therefore  be  founded  upon 
them. 

And  in  Pennsylvania  Co.  t.  MehafTey,  75 
Ohio  St.  432,  116  Am.  St.  Rep.  746,  80  N. 
£.  177,  under  a  statute  providing  that  "a 
person  .  .  .  who  furnishes  materials  for 
or  in  the  construction  of  any  railroad  shall 
have  a  lien  for  the  payment  of  the  same 
against  the  railroad,"  it  was  held  that  hay, 
grain,  straw,  and  feed  furnished  contractors 
in  charge  of  the  construction  work  on  the 
defendant's  road  were  not  materials  within 
the  meaning  of  such  statute. 

A  case  analogous  to  these  is  Dudley  v. 
Toledo,  A.  A.  &  N.  M.  R.  Co.  65  Mich.  655, 
32  N.  W.  884,  in  which  it  was  held  that 
charges  for  boarding  laborers  and  teams, 
and  for  hay  and  feed  furnished  a  subcon- 
tractor, were  not  for  materials  within  the 
meaning  of  a  statute  entitled  "An  Act  to 
Provide  for  the  Protection  of  Laborers  and 
Persons  Furnishing  Material  for  the  Con- 
struction and  Repairing  of  Railroads  in 
This  State,"  and  giving  laborers  employed 
by,  and  persons  furnishing  materials  to,  con- 
tractors or  subcontractors  on  railroads,  a 
right  of  action  against  the  railroad  upon 
compliance  with  certain  conditions.  The 
court  said,  "The  material  referred  to  is  such 
material  as  enters  into  the  construction  or 
repairing  of  the  railroad,  and  does  not  ap- 
ply to  material  used  or  supplied  for  any 
other  purpose.  Feed  furnished  for  teams 
employed  in  working  upon  the  road,  clothing 
or  board  of  men  so  employed,  would  not 
come  within  the  language  or  meaning  of  the 
act,  because  such  feed,  board,  and  clothing 
are  not  used  in  constructing  or  repairing 
the  railroad." 
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N.  E.  360;  Mushlitt  T.  Silverman,  50  N.  Y. 
360;  Copeland  v.  Kehoe,  67  Ala.  694;  Mc- 
Gugin  V.  Ohio  River  R.  Co.  33  W.  Va.  63,  10 
S.  E.  36;  Rogers  v.  Currier,  13  Gray,  129; 
Kay  V.  Smith,  10  Heisk.  41;  Trask  t. 
Searle,  121  Mass.  229;  Kanz  v.  Cumberland 
Gap  Park  Co.  103  Tenn.  299,  47  L.RA.  273. 
76  Am.  St.  Rep.  660,  62  S.  W.  999;  27  Cyc. 
Law  &  Proc.  p.  20;  Pennsylvania  Co.  v. 
Mehaffey,  75  Ohio  St.  432,  116  Am.  St.  Rep. 
746,  80  N.  E.  177;  Hightower  v.  Bailey,  108 
Ky.  198.  49  L.R.A.  255,  94  Am.  St.  Rep.  350, 
56  S.  W.  147. 

Only  such  articles  as  actually  go  into  the 
structure  or  -work  or  improvement,  so  as  to 
become  a  part  of  same,  or  such  as  are  ac- 
tually consumed  in  the  construction  of  the 
work,  structure,  or  improvement,  are  lien- 
able  under  such  statutes. 

Giant  Powder  Co.  v.  Oregon  P.  R.  Co.  8 
LJl-\.  700,  14  Sawy.  560,  42  Fed.  470; 
Hercules  Powder  Co.  v.  Knoxville,  L.  F.  k 
J.  R.  Co.  113  Tenn.  382,  67  LJI.A.  487,  106 
Am.  St.  Rep.  836,  83  S.  W.  364;  Schaghti- 
coke  Powder  Co.  v.  Greenwich  k  J.  R.  Co. 
183  N.  Y.  306,  2  LJt.A.(N.S.)  288,  111  Am. 
St.  Rep.  761,  76  N.  E.  153;  Cincinnati,  R. 
&  M.  R.  Co.  v.  Shera,  supra;  Ferguson  t. 
Despo,  8  Ind.  App.  523,  34  N.  E.  575;  Penn- 
sylvania Co.  T.  Mehaffey,  supra;  Standard 
Oil  Co.  V.  Lane,  75  Wis.  636,  7  L.RA.  191, 
44  N.  W.  644;  Newgass  v.  Atlantic  ft  D.  R. 
Co.  56  Fed.  676;  Kanz  v.  Cumberland  Gap 
Park  Co.  supra;  Elliott,  Railroads,  {  1697. 

Mr.  C.  H.  Moorman  also  for  appellee 
railroad  company. 

Mr.  M.  li.  Hcavrln,  with  Mr.  Ernest 
Woodward,  for  appellee  Walton,  Wilson, 
Rhodes  ft  Company: 

The  account  sued  on  does  not  come  with- 
in the  statutory  description  of  "material"  or 
"supplies"  furnished  for  the  construction  of 
the  railroad. 

Giant  Powder  Co.  ▼.  Oregon  P.  R.  Co.  8 
LJt.A.  700,  14  Sawy.  660,  42  Fed.  470; 
SUndaxd  Oil  Co.  v.  Lane,  76  Wis.  636,  7 
L.R.A.  191,  44  N.  W.  644;  Griggs  v.  Stone, 
61  N.  J.  L.  549,  7  L.R.A.  48,  18  Atl.  1094. 

toobson,  J.,  delivered  the  opinion  of  the 
court: 

Walton,  Wilson,  Rhodes,  ft  Company  were 
the  general  contractors  for  the  building  of 
the  Madisonville,  Hartford,  ft  Eastern  Rail- 
road. G.  A.  Shelton  was  a  subcontractor 
under  them.  Shelton  boarded  his  hands,  and 
bought  from  Carson  &  Company  the  sup- 
plies necessary  for  this  purpose,  and  for  the 
feeding  of  his  teams  as  well  as  for  his 
household.  He  failed  to  pay  Carson  ft  Com- 
pany the  grocery  bill,  and  they  filed  a  claim 
in  the  county  clerk's  office,  asserting  a  lien 
upon  the  railroad  for  the  balance  due  them. 
They  brought  this  suit  to  enforce  their  lien. , 
15  L.R.A.(N.S.) 


The  circuit  court  sustained  a  demurrer  to 
their  petition,  and  they  declining  to  plead 
further,  dismissed  it.  From  this  judgment, 
they  appeal. 

The  rights  of  the  parties  are  governed  by 
§  2492,  Ky.  Stat.  1903,  which  is  as  follows: 
"All  persons  who  perform  or  furnish  labor, 
material,  supplies,  or  teams,  for  the  con- 
struction or  improvement  of  any  canal,  rail- 
road, turnpike,  or  other  public  improvement 
in  this  commonwealth,  by  contract,  expressed 
or  implied,  with  the  owner  or  owners  there- 
of, or  by  subcontract  thereunder,  shall  have 
a  lien  thereon,  and  upon  all  of  the  property 
and  franchise  of  the  owner  or  owners  there- 
of, for  the  full  contract  price  of  such  labor, 
material,  supplies,  and  teams  so  furnished 
or  performed,  which  said  lien  shall  be  prior 
and  superior  to  all  other  liens  thereafter 
created  thereon."  It  will  be  observed  that 
the  statute  gives  a  lien  to  all  persons  who 
furnish  labor,  material,  supplies,  or  teams 
for  the  construction  of  any  railroad  by  con- 
tract, expressed  or  implied,  with  the  owner, 
or  by  subcontract  thereunder.  The  things 
for  which  the  statute  gives  a  lien  are  labor, 
material,  supplies,  or  teams  for  the  con- 
struction of  the  railroad.  The  material  re- 
ferred to  is  that  which  enters  into  the  con- 
struction of  the  railroad.  The  labor  and 
teams  are  those  used  in  the  construction  of 
the  railroad.  The  word  "supplies''  must  re- 
ceive a  similar  construction,  and  must  in- 
clude such  things  as  are  used  in  the  con- 
struction of  the  railroad.  To  construe  it  to 
refer  to  all  supplies  furnished  to  any  sub- 
contractor for  his  personal  use,  or  for  the 
personal  use  of  his  hands,  would  be  to  en- 
tirely disregard  the  rule  that,  in  construing 
statutes,  a  word  is  always  construed  in  con- 
nection with  the  words  with  which  it  is  as- 
sociated, and,  where  several  things  are  re- 
ferred to,  they  are  presumed  to  be  of  the 
same  class  when  connected  by  a  copulative 
conjunction,  unless  a  contrary  intent  ap- 
pears. The  word  "supplies"  would  include 
powder  or  dynamite  used  in  the  construc- 
tion of  the  railroad,  or  fuses  to  set  off  the 
powder,  shovels  and  carts  with  which  the 
work  was  done,  and  the  like.  But  the  food 
that  was  furnished  Shelton  was  not  used  in 
the  construction  of  the  railroad.  The  fact 
that  Shelton,  who  was  a  subcontractor,  also 
boarded  his  hands,  is  not  material.  If  an- 
other person  had  run  the  boarding  house, 
there  would  be  as  much  ground  for  adjudg- 
ing the  supplies  furnished  for  the  hands  a 
lien  on  the  railroad  as  there  is  now.  The 
plaintiff  sold  its  groceries  to  Shelton.  Shel- 
ton used  the  groceries  in  running  his  board- 
ing house  and  in  feeding  his  household,  and, 
if  there  was  a  lien  on  the  road  for  such 
things  as  these,  there  would  be  no  limit  to 
the  things  that  would  be  included  by  the 
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statute,  and  a  railroad  company  would  nevei 
be  safe  in  settling  with  the  contractor.  In 
*  Eightower  T.  Bailey,  108  Ky.  208,  49  L.R~A. 
255,  94  Am.  St.  Rep.  350,  56  S.  W.  149, 
when  we  had  before  us  a  similar  statute, 
we  said:  "We  cannot  extend  the  statute  be- 
yond its  plain  language  and  evident  mean- 
ing. The  hardships  to  owners  are  apt  to  be 
considerable,  even  under  the  terms  of  the 
statute.  If  the  right  to  the  lien  be  extended 
beyond  the  terms,  then  it  can  be  extended 
indefinitely,  and  there  would  be  no  safety 
in  contracting  for  the  erection  of  a  build- 
ing" 
Judgment  affirmed. 


MINNESOTA  SUPREME  COURT. 

FRED  H.  MAGEAU,  Admr.,  etc,  of  Clara 
Mageau,  Deceased,  Respt., 

V. 

GREAT    NORTHERN     RAILWAY    COM- 
PANY, Appt. 

(—  Minn.  — ,  115  N.  W.  651.) 

Wife  —  action  for  injury  to. 

1.  Where  damages  to  a  wife,  resulting 
from  defendant's  actionable  fault,  have  in 
no  part  been  caused  by  the  wife's  own  wrong, 
two  distinct  causes  of  action  may  accrue, — 
one  to  her,  for  the  direct  injuries  to  her 
person  and  the  like;  the  other  to  her  hus- 
band, for  the  consequential  injuries  to  him, 
consisting  of  loss  of  her  services  and  so- 
ciety, and  of  the  expense  to  which  he  may 
have  been  put,  and  the  like. 

Same  —  statutory    action    for    death  ^ 
husband's  remedy. 

2.  That  such  injuries  have  resulted  in 
the  death  of  the  wife,  and  that  an  action 
has  been  brought  under  the  statute  by  the 
administrator  for  the  statutory  beneficia- 
ries, and  a  verdict  recovered  therein,  con- 
stitute no  bar  to  the  action  by  the  husband 
to  recover  damages  inflicted  on  him  by  de- 
fendant's wrong. 

(February  28,  1908.) 

APPEAL  by  defendant  fr(Hn  a  judgment 
of  the  District  Court  for  Polk  Coimty 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  wrongful  acts  of  de- 
fendant's servants  in  causing  the  death  of 
plaintiff's  wife.   Affirmed. 

Statement  by  Jaggard,  J.: 

The  complaint  in  this  action  alleged  that 

Headnotes  by  Jaooabo,  J. 


Note.  ^  For  cases  bearing  on  the  right  to 
several  actions  for  wrongful  death,  see  case 
notes  to  Mahoning  Valley  R.  Co.  v.  Van 
Alstine,  14  L.R.A.(N.S.)  893,  and  Stewart 
▼.  United  Electric  Light  &  P.  Co.  8  L.R.A. 
(N.8.)  384,  also  note  to  Louisville  &  N.  R. 
Co.  V.  McEIwain,  34  hJLJi.  788. 
15  L.RA.(N.S.) 


plaintiff's  wife,  while  a  passenger  on  the 
defendant's  train,  was  seriously  injured  by 
its  negligence;  that  thereby  he  was  com- 
pelled to  expend  large  sums  of  money  for 
drugs,  medicines,  and  medical  attendance, 
and  was  deprived  of  the  services  of  his  wife 
and  of  her  society.  The  answer  put  defend- 
ant's negligence  and  the  damages  in  issue. 
In  a  supplemental  complaint  plaintiff  set 
forth  that  because  of  the  said  injuries  his 
wife  had  died,  and  that  he  suffered  further 
damages  of  the  same  nature  as  those  stated 
in  the  original  complaint.  The  jury  re- 
turned a  verdict .  for  $1,000.  From  an  or- 
der denying  defendant's  alternative  motion 
for  judgment  notwithstanding  the  verdict, 
or  for  a  new  trial,  this  appeal  was  taken. 

Mr.  J.  W.  Mason,  for  appellant: 

An  administrator  cannot  give  the  statu- 
tory c<msent  for  the  deceased  to  enable  a 
physician  to  make  a  disclosure  of  informa- 
tion acquired  in  a  professional  capacity. 

Westover  v.  ..Etna  L.  Ins.  Co.  99  N.  Y. 
59,  52  Am.  Rep.  1,  1  N.  E.  104;  Grattan  v. 
Metropolitan  L.  Ins.  Co.  80  N.  Y.  281,  36 
Am.  Rep.  617;  Pierson  v.  People,  79  N.  Y. 
424,  35  Am.  Rep.  524;  Price  v.  Standard 
Life  &  Acci.  Ins.  Co.  90  Minn.  264,  95  N. 
W.  1118;  Geare  v.  United  States  L.  Ins.  Co. 
66  Minn.  91,  68  N.  W.  731. 

Messrs.  H.  Steenerson  and  Charles 
Loring,  for  respondent: 

The  statutory  privileged  secrecy  in  con- 
fidential communications  to  physicians  may 
be  waived. 

Olson  V.  Court  of  Honor,  100  Minn.  117, 
8  L.RA..(N.S.)  521,  117  Am.  St.  Rep.  676, 
110  N.  W.  374. 

The  statute  forbidding  disclosures  of  com- 
munications to  physicians  does  not  apply 
when  the  privilege  has  once  been  waived. 

McKinney  v.  Grand  Street  P.  P.  &  F.  R. 
Co.  104  N.  Y.  354,  10  N.  E.  544;  Pierson  v. 
People,  79  N.  Y.  432,  35  Am.  Rep.  524. 

Jaggard,  J.,  delivered  the  opinion  of  the 
court : 

1.  The  trial  court  refused  to  instruct  a 
verdict  or  enter  a  judgment  because  plain- 
tiff, as  administrator  of  the  estate  of  his 
deceased  wife,  just  prior  to  the  trial  of  this 
case,  had  recovered  a  verdict  for  $4,000  for 
wrongfully  causing  the  death  of  his  wife. 
This  fact,  although  not  pleaded,  was  ad- 
mitted at  the  time  of  the  trial.  The  case 
was  tried  on  the  theory  that  it  constituted 
an  issue  in  the  case.  It  is  elementary  that, 
where  damages  to  the  wife,  resulting  from 
defendant's  actionable  fault,  have  in  no  part 
been  caused  by  the  wife's  own  wrong,  two 
distinct  causes  of  action  may  accrue;  viz., 
one  for  injury  to  the  wife,  and  the  other 
for  injury  to  the  husband.    In  most  juris- 
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dictions  Btntiitory  clianges  of  the  common- 
law  rules  as  to  parties  have  allowed  the 
wife  to  sue  in  her  own  name  for  her  inju- 
ries, which  are  direct,  and  the  husband  to 
sue  in  his  name  for  his  injuries,  which  are 
consequential.  By  her,  damages  to  her  per- 
son and  the  like  (see,  for  example,  Michigan 
C.  R.  Ca  V.  Coleman,  28  Mich.  440);  by 
hipi,  damages  for  the  loss  of  her  services 
and  society,  expense  to  which  he  has  been 
put,  and  the  like, — may  be  recovered  (Guy 
V.  Livcsey,  Cro.  Jao.  BOX;  Matteson  v.  New 
York  C.  R.  Co.  35  N.  Y.  487,  91  Am.  Dec. 
67;  Fuller  v.  Naugatuck  R.  Co.  21  Conn. 
557;  King  y.  Thompson,  87  Fac.  365,  30 
Am.  Rep.  364;  Barnes  v.  Martin,  15  Wis. 
240,  82  Am.  Dec.  670).  It  is  also  elemen- 
tary that,  at  common  law,  where  death  of  a 
wife  resulted  from  these  injuries,  her  cause 
of  action  ceases  with  her  life,  and  that  any 
action  by  the  administrator  to  recover  dam- 
ages consequent  upon  death  by  wrongful 
act  exists  by  virtue  of  Lord  Campbell's  act 
or  similar  statutes.  It  is  certain  that  the 
two  causes  of  action  are  essentially  distinct. 
The  parties,  pleadings,  proof,  and  damages 
awardable  are  fundamentally  different.  The 
action  by  the  husband — the  action  per  quod 
servitium  amiait — lies,  although  the  wife 
may  not  have  died.  The  death  of  the  wife 
is  necessarily  a  condition  precedent  to  the 
action  by  the  administrator.  The  husband 
recovers  only  damages  peculiar  to  the  rela- 
tionship, and  that  is  for  deprivation  of  her 
services,  society,  expense,  and  the  like.  The 
administrator  recovers  damages  based  upon 
the  reasonable  expectation  of  pecuniary 
benefit  of  the  persons  named  by  the  statute, 
often  not  the  husband,  as  the  beneficiaries 
of  the  action.  It  is  entirely  clear  that  there 
can  be  no  recovery  by  the  husband  in  his 
own  right  for  damages  subsequent  to  the 
death  of  the  wife. 

The  first  case  on  the  general  subject,  re- 
garded as  leading,  is  Baker  v.  Bolton,  1 
Campb.  493.  This  was  "an  action  against 
the  defendants  as  proprietors  of  a  stage- 
coach, on  the  top  of  which  plaintiff  and  his 
late  wife  were  traveling  .  .  .  when  it 
was  overturned."  In  consequence  the  wife 
died.  In  the  action  by  the  husband.  Lord 
EUenborough  said:  "The  jury  could  only 
take  into  consideration  .  .  .  the  loss  of 
his  wife's  society  and  the  distress  of  mind 
he  had  suffered  on  her  account  from  the 
time  of  the  accident  till  the  moment  of  her 
dissolution.  In  a  civil  court  the  death  of  a 
human  being  could  not  be  complained  of  as 
an  injury,  and  in  this  case  the  damages  as 
to  the  plaintiff's  wife  must  stop  with  the 
period  of  her  existence."  The  damages  re- 
coverable in  the  statutory  action  for  death 
by  wrongful  act.  and  certainly  in  this  state, 
are  those  which  are  due  to  death.  The 
15  L.R.A.(N.S.) 


leading  specific  case  on  the  immediate  ques- 
tion is  Hyatt  v.  Adams,  16  Mich.  180.  That, 
like  the  present,  was  an  action  by  the  hus- 
band in  his  own  name  to  recover  damages 
for  negligently  causing  the  death  of  a  wife. 
There  Christiancy,  J.,  discusses  the  whole 
matter  at  great  length,  including  the  au- 
thorities upon  the  question  of  the  survival 
of  the  action.  Inter  alia  he  said:  "The 
injustice  of  denying  the  action  for  damages 
accruing  up  to  the  time  of  the  death  may 
not  be  very  glaring  in  the  present  case,  in 
which  the  actual  damages  proved  are  ex- 
ceedingly trivial.  But  the  action  cannot  be 
denied  upon  any  principle  which  would  not 
be  liable  to  do  great  injustice  in  other  cases 
which  may  arise.  Suppose  the  wife  had 
lingered  for  a  year  or  more,  and  then  died 
in  consequence  of  the  injury,  and  the  hus- 
band, in  the  meantime,  had  been  put  to 
thousands  of  dollars  of  expense,  in  physi- 
cians' bills,  medicines,  nursing,  and  attend- 
ance; no  one  can  doubt  that,  at  any  time 
while  she  was  yet  living,  the  husband's 
right  of  action  would  have  been  perfect  as 
to  the  damages  accrued  up  to  the  time  of  the 
action.  But  she  dies  the  next  day  after 
the  action  is  instituted;  does  his  action 
abate  by  her  death  T  Has  he  lost  his  right, 
and  must  he  now  be  denied  any  compensa- 
tion for  the  injury  because  it  has  proved 
fatal  to  her?  If  so,  it  seems  to  me  a  more 
substantial  reason  should  be  shown  for  this 
denial  of  justice  than  any  I  have  yet  been 
able  to  discover.  I  therefore  agree  entirely 
with  the  supreme  court  of  Indiana,  in  Long 
V.  Morrison,  14  Ind.  595,  77  Am.  Dec.  72, 
that  the  husband's  action,  which  had  pre- 
viously vested,  is  not  extinguished  by  the 
subsequent  death.  See  also  Green  v.  Hudson 
River  R.  Co.  28  Barb.  9;  Pack  v.  New  York, 
3  N.  Y.  493;  Eden  v.  Lexington  &  F.  R.  Co. 
14  B.  Mon.  204;  and  Whitford  v.  Panama 
R.  Co.  23  N.  Y.  479,  480."  To  the  same  ef- 
fect see  Philippi  v.  Wolff,  14  Abb.  Pr.  N.  S 
196,  199;  Lynch  v.  Davis,  12  How.  Pr.  325; 
Ford  V.  Monroe,  20  Wend.  210;  Mowry  v. 
Chaney,  43  Iowa,  609;  Ohio  &  M.  R.  Co.  v. 
Tindall,  13  Ind.  366,  74  Am.  Bee.  239.  And 
see  McCubbin  v.  Hastings,  27  La.  Ann.  713, 
715. 

Defendant  has  called  our  attention  to  the 
only  authorities  inconsistent,  or  apparently 
inconsistent,  with  this  view,  which  we  have 
been  able  to  find.  The  first  of  these  is 
Louisville  &  N.  R.  Co.  v.  McElwain.  99  Ky. 
700,  34  L.R~4.  788,  56  Am.  St.  Rep.  385,  34 
S.  W.  236.  It  was  there  held  that  the  re- 
covery under  the  Kentucky  statute  by  the 
personal  representative  of  a  wife,  whose 
death  resulted  from  injuries  received  through 
the  negligence  of  a  railroad  company  or  its 
employees,  bars  an  action  by  the  husband 
to  recover  damages  for  loss  of  the  wife's  so- 
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m  the  time  the  injuries  were  in- 
ntil  her  death."  The  Kentucky 
ivolved  is  Gen.  Stat.  1888  (Bullitt 
),  p.  774,  chap.  67,  §  1.  It  reads 
s:  "If  the  iife  of  any  person  not 
nployment  of  a  railroad  company 
lost  in  this  commonwealth  by  rea- 
le  negligence  or  carelessness  of  the 
r  or  proprietors  of  any  railroad, 
e  unfitness,  or  negligence,  or  care- 

of  their  servants  or  agents,  the 
representative  of  the  person  whose 
lost  may  institute  suit  and  recover 
in  the  same  manner  that  the  per- 
Blf  might  have  done  for  any  injury 
ath  did  not  ensue."  This  statute 
y  different  from  the  ordinary  pro- 
i  force  in  this  state,  which  makes 
recovery  measured  by  reasonable 
an  of  pecuniary  benefit.  The  court, 
ilace  in  its  opinion  in  this  case. 
Lit  that  the  recovery  under  this 
oes  to  the  estate  of  the  decedent; 
!r  says:     "The  husband,  under  the 

.  .  .  would  take  the  entire 
recovered,  subject  to  the  debts  of 
It  was  greatly  to  the  advantage 
sband  to  enjoy  the  statutory  rights, 
3t  those  which  formerly  existed. 
!  it  cannot  be  said  that  the  statute 
•d  the  rights  of  .  .  .  [respond- 
e  cannot  believe  that  the  general 

intended  that  the  personal  repre- 

should  maintain  an  action  for  the 

the  wife,  practically  for  the  hus- 
nefit,  and  allow,  at  the  same  time, 
and  to  maintain  one  on  his  own 
for  the  same  acts  or  negligence." 
itate,  as  in  many  states,  the  hus- 
not  receive  the  benefit  of  the  stat- 
tion,  the  proceeds  of  which  went 
he  widow  or  next  of  kin.    That  the 

in  the  statutes  is  a  sufficient  rea- 
distinguiahing  the  Kentucky  case 
e  certainly  appear  from  the  con- 
1  of  other  adjudications  on  this 
ly  the  same  court.  See  Lewis  v. 
bal  Co.    (Foreman  v.  Taylor  Coal 

Ky.  845,  57  L.R.A.  447,  66  S.  W. 
ncinnati,  N.  O.  &  T.  P.  R.  Co.  v. 
1  Ky.  161,  67  S.  W.  383;  Louisville 

Will,  23  Ky.  L.  Rep.  1961,  66  S. 
Illinois  C.  R.  Co.  v.  Stith,  120  Ky. 
.R.A.(N.S.)    1014,  85  S.  W.  1173; 

Johnson,  28  Ky.  L.  Rep.  851,  90 
0;  Gregory  v.  Illinois  C.  R.  Co.  26 
lep.  76,  80  S.  W.  795.  The  other 
which  defendant  relies  is  Lubrano 
;ic  Mills,  19  R.  I.  129,  34  L.R.A. 
Itl.  205.  The  question  there  sub- 
as  "whether,  under  our  [the  Rhode 
itatutes,  an  administrator  has  the 
naintain  two  actions  for  negligence 

in  death,  one  for  the  benefit  of 
.(N.S.)  33 


the  widow  and  next  of  kio,  according  to  our 
form  of  Lord  Campbell's  act,  and  another 
for  the  damage  to  the  person  under  our 
statute  for  the  survival  of  actions."  That 
the  action  by  the  administrator  as  trustee 
for  the  next  of  kin  was  exclusive,  because 
the  action  by  the  administrator  barred  the 
action  for  damages  to  the  person,  is  ob- 
viously no  reason  why  it  should  bar  an  ac- 
tion by  the  husband  to  recover  for  services, 
society,  and  the  like. 

2.  Defendant  also  argues  this  question: 
"Can  the  administrator  of  the  estate  of  the 
deceased  give  the  statutory  consent  for  a 
physician  to  make  the  disclosure?"  It  has 
been  determined  in  this  court  that  he  can. 
Olson  v.  Court  of  Honor,  100  Minn.  117,  124, 
8  L.RA.(N.S.)  621,  117  Am.  St.  Rep.  676, 
110  N.  W.  374.  In  the  present  case,  how- 
ever, it  was  not  the  administrator,  but  the 
husband  of  the  deceased,  who  was  the  plain- 
tiff. The  husband  was  not  within  the  let- 
ter of  the  decision  just  referred  to;  nor  was 
the  privilege  in  the  case  at  bar  waived  in 
the  protection  of  an  interest  claimed  by  or 
under  the  administrator.  No  objection  to 
the  incompetency  of  the  evidence,  under  5 
4660,  Rev.  Laws  1905,  was,  however,  raised 
until  the  doctor  had  given  considerable  tes- 
timony. The  natural  inference  from  the 
history  of  the  case  is  that  the  objection  ar- 
gued to  the  court  below  was  the  same  as 
argued  here;  vis.,  that  the  administrator 
could  not  waive  the  privilege.  Plaintiff's 
theory  as  to  the  right  of  the  husband  to 
waive  rests  in  part  upon  the  proposition 
that  when  the  privilege  has  once  beer, 
waived,  and  the  information  has  been  pub- 
lished, it  cannot  again  be  hidden  or  con- 
cealed. McKinney  v.  Grand  Street,  P.  P.  t 
F.  R.  Co.  104  N.  Y.  352,  10  N.  E.  544.  It 
appeared  in  the  trial  court  that  the  ad- 
ministrator had  recovered  a  verdict  for 
damages  inflicted  upon  the  wife;  but  it  was 
not  shown  that  the  physician  had  testified 
in  that  trial,  as  here.  Apart,  however,  from 
the  doubt  whether  the  real  controversy  was 
litigated,  the  question  arises  whether  the 
alleged  error  was  prejudicial.  In  so  far  as 
the  testimony  tended  to  show  the  extent  of 
the  wife's  injuries,  it  did  not  prejudice  the 
defendant,  because  they  were  not  in  issue. 
In  so  far  as  that  testimony  tended  to  show 
that  the  damages  were  proximately  caused 
by  defendant's  negligence,  its  admission  was 
not  prejudicial.  No  question  as  to  whether 
the  damages  were  proximate  is  raised  or  ar- 
gued by  defendant  under  its  assignments  of 
error.  In  so  far  as  that  testimony  was  ad- 
dressed to  the  general  character  of  the  phy- 
sician's subsequent  services  and  their  value, 
it  was  not  in  violation  of  the  statutory 
privilege.    In  view  of  the  condition  of  this 
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particular  record,  no  reversibl*  error  ap- 
pears on  this  point. 

3.  The  only  objection  raised  on  the  sub- 
ject of  damages  is  that  the  instruction 
given  did  not  correctly  state  the  measure  of 
damages,  and  that  the  verdict  was  excessive. 
The  charge  of  the  court  with  entire  pro- 
priety restricted  the  plaintiff's  recovery  to 
the  time  between  his  wife's  injury  and  her 
death,  and  allowed  recovery  only  for  loss 
of  services  and  society  and  the  amount  nec- 
essarily expended  for  medical  attendance, 
medicines,  and  hospital  fees  for  the  wife. 
As  against  these  objections,  we  think  the 
charge  contained  no  reversible  error.  No 
consideration  has  been  pointed  out  to  neces- 
sitate the  conclusion,  under  the  fitmiliar 
rule  on  that  subject,  that  damages  were  ex- 
cessive. 

AfBrmed. 


NEW   JERSEY   COURT    OF   ERRORS 
AND  APPEALS. 

LEHIGH  &  WILKES-BARRE  COAL  COM 

PANY,  Plff.  in  Err., 

v. 

BOROUGH  OF  JUNCTION  et  al. 

(—  N.  J.  — ,  68  Atl.  806.) 

Taxation  —  coal  In  storage  —  situs. 

1.  A  Pennsylvania  coal  company  estab- 
lished a  coal-storage  plant  in  the  state  of 
New  Jersey  about  20  miles  from  the  Penn- 
sylvania line,  and  about  50  miles  from  tide 
water.  To  this  plant  the  coal  company  from 
time  to  time  transported  large  quantities 
of  coal,  which  want  unloaded,  deposited  in  a 
general  mass,  and  held  en  masse  for  an  in- 
determinate period,  subject  to  orders  for  fu- 
ture sale  and  delivery  of  specific  quantities, 
and  in  general  to  regulate  the  supply.  Held, 
that  coal  thus  stored  acquired  a  situs  in 
New  Jersey,  and  became  subject  to  local  tax- 
ation. 

Same  —  coal  in  transit. 

2.  To  claim  exemption  from  taxation  un- 
der the  protection  of  the  commerce  clause 
of  the  Federal  Constitution,  there  must  be 
a  continuous  movement  of  merchandise  in 
interstate  commerce;  that  is,  transporta- 
tion from  one  state  to  another  pursuant  to 
some  existing  contract  of  sale  or  consign 
ment. 

Same  ^  Interstate  commerce. 

3.  Transportation  of  merchandise  by  the 
owner  to  his  own  order  as  consignee  from 

Headnotes  by  Diix,  J. 


Note.  —  As  to  when  the  transit  of  goods 
commencing  in  another  state  may  be  deemed 
to  have  terminated,  or  to  have  been  definitely 
interrupted,  so  as  to  subject  the  goods  to 
local  taxation,  see  case  note  appended  to 
Merchants'  Transfer  Co.  v.  Board  of  Re- 
view, 2  L.R.A.(N.S.)  602. 
16  L.RA.(N.S.) 


one  state  to  another  for  convenience  of  the 
owner,  for  the  purpose  of  storage  in  mass 
and  subsequent  sale  in  specific  quantities, 
is  not  interstate  commerce  in  the  sense 
that  the  merchandise  is  exempted  from  lo- 
cal taxation.  Interstate  transportation  of 
coal  not  sold,  but  to  be  held  indefinitely  for 
a  future  market,  is  not  such  interstate  com- 
merce. 

Appeal  —  flndlngs  of  fact  —  conclusive- 
ness. 

4.  The  findings  of  the  supreme  court  upon 
questions  of  fact  in  this  cose  are  conclusive 
here.  The  act  (P.  L.  1906,  p.  668)  author- 
izing a  review  of  the  facts  upon  certiorari 
is  not  applicable  to  this  court. 

(March  2,  1908.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment     sustaining     an     assessment 
against  coal  in  temporary  storage.    Affirmed. 

Statement  by  Dill,  J.: 

The  prosecutor,  the  Lehigh  &  Wilkes- 
Barre  Coal  Company,  a  Pennsylvania  cor- 
poration, is  engaged  in  the  business  of  min- 
ing coal  in  Pennsylvania  and  shipping  it 
across  the  state  of  New  Jersey  to  tide  water, 
and  thence  to  various  markets  in  New  York, 
New  England,  and  elsewhere.  The  company 
established  at  Hampton  Junction,  New  Jer- 
sey, a  point  about  20  miles  over  the  Penn- 
sylvania line  and  about  60  miles  from  tide 
water,  a  depot  for  the  reception  and  storage 
of  coal.  To  this  depot  the  company  from 
time  to  time  ships  large  quantities  of  coal 
to  its  own  order  as  consignee.  The  coal, 
upon  arrival  at  Junction,  is  mechanically 
unloaded  and  assorted  according  to  sizes, 
and  is  intermingled  with  other  coal  there 
stored  en  masse.  The  coal  thus  stored  is 
owned  and  controlled  by  the  company,  and, 
according  to  the  testimony  of  Mr.  Baer,  the 
president  of  the  plaintiff  in  error,  "the  par- 
ticular coal  that  was  dumped  at  Hampton 
was  not  intended  for  any  designated  pur- 
chaser." It  otherwise  appeared  by  testi- 
mony that  no  sprcific  coal  so  deposited  ia 
shipped  from  the  mines  or  held  at  the  stor- 
age plant  to  fill  any  specific  order,  none  of 
it,  in  point  of  fact,  being  sold  or  consigned 
to  or  intended  for  any  particular  party; 
but  it  remains  there,  at  the  will  of  the  coal 
company,  for  an  indeterminate  period,  lon^;- 
er  or  shorter,  to  meet  future  demands.  It 
is  only  when  orders  are  received  for  any 
designated  kind  and  size  of  coal  that  it  is 
taken  from  the  common  mass  and  shipped 
according  to  the  terms  of  the  order.  In  a 
general  way,  under  the  view  most  favor- 
able to  the  plaintiff  in  error,  the  coal  thus 
stored  is  held  to  facilitate  transportation 
and  to  keep  customers  supplied  with  coat 
during  the  year;  this  place,  among  others, 
being  provided  to  keep  a  supply  on  hand  to 
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ich  and  other  demands.  When  the 
re  shut  down,  as  thej  frequently  are, 
1  there  is  a  requirement  for  a  par- 
size  of  coal,  the  company  draws  upon 
osit  at  Junction.  For  example,  in 
I  and  winter  there  is  said  to  be  a 
lemand  for  small  sizes  of  coal,  and 
npracticable,  from  the  normal  pro- 
of the  mines,  to  keep  pace  with  and 
all  demands.  The  facts  are  that  the 
accumulated  at  Hampton  Junction 
le  the  coal  company  to  regulate  the 
According  to  the  testimony  of  the 
tor,  the  freight  from  the  mines  to 
mate  market  is  charged  to  and  paid 
customer;  but  the  fact  is  that,  when 
I  is  shipped  from  the  mines  to  this 
(  at  Junction,  a  freight  of  $1  per 
barged  to  and  paid  by  the  company, 
he  coal  is  sold  through  the  sales  of- 
New  York  or  Philadelphia,  the  corn- 
Ids  to  the  price  of  the  coal  a  freight 
from  the  mines  to  the  point  of  ulti- 
!livery,  and  in  this  sense  the  freight 
le  mines  to  the  market  is  paid  by 
tomer.  The  collector  of  the  borough 
tion  assessed  100,000  tons  of  coal  on 
at  the  storage  plant  of  the  prose- 
}r  state,  county,  and  borough  taxes 
!  year  1906.  The  coal  company 
a  certiorari  to  set  aside,  reverse, 
lul  the  assessment,  and  the  supreme 
ffirmed  the  assessment.  The  prose- 
led  out  a  writ  of  error,  and  the  ques- 
the  validity  of  the  assessment  is  now 
»d  for  review. 

George    Holmes,    for    plaintiff    in 

in  process  of  interstate  transpor- 
lias  no  situs  where  temporarily  de- 

for  the  purpose  of  state  or  mtmici- 
ition. 

,  New  York  4  E.  R.  Co.,  Prosecutor, 
ht,  30  N.  J.  L.  428;  Erie  R.  Co.  v. 
Jl  N.  J.  L.  531,  86  Am.  Dec.  226; 
Dctmold,  Prosecutor,  v.  Engle,  34 
.  425;  State,  Lehigh  &  W.  Coal  Co., 
tor,  V.  Carrigan,   39   N.   J.   L.   35; 

R.  Co.  ▼.  State  Assessors,  49  N.  J. 
Atl.  306;  State,  Metropolitan  L.  Ins. 
jsecutor,  v.  Newark,  62  N.  J.  L.  74, 
573 ;  Gerdan  v.  Davis,  67  N.  J.  L.  88, 

586:  Philadelphia  &  R.  R.  Co.  v. 
vania,  15  Wall.  232,  21  L.  ed.  146. 
liTllUam  O.  Gebhardt,  for  defend- 

error: 

s  the  coal  taxed  was,  as  matter  of 
dually  in  transit,  the  assessment  must 

,  Lehigh  &  W.  Coal  Co.,  Prosecutor, 
igan,  39  N.  J.  L.  35;  State,  Detmold, 
tor,  V.  Engle,  34  N.  J.  L.  425;  Kelley 
A.(N.S.) 


V.  Rhoads,  188  U.  S.  1,  47  L.  ed.  359,  23 
Sup.  Ct.  Rep.  259;  American  Steel  &  Wire 
Co.  V.  Speed,  192  U.  S.  500,  48  L.  ed.  538, 
24  Sup.  Ct.  Rep.  365;  Burlington  Lumber 
Co.  V.  Willetts,  118  111.  559,  9  N.  E.  254; 
Myers  v.  Baltimore  County,  83  Md.  386,  34 
L.R.A.  309,  55  Am.  St.  Rep.  349,  36  Atl. 
144;  Pittsburg  &  S.  Coal  Co.  v.  Bates,  156 
U.  S.  577,  39  L.  ed.  538,  5  Inters.  Com.  Rep. 
30,  15  Sup.  Ct.  Rep.  415;  Brown  v.  Hous- 
ton, 114  U.  S.  622,  29  L.  ed.  267,  6  Sup.  Ct. 
Rep.  1091;  Ogilvie  v.  Crawford  County,  2 
McCrary,  148,  7  Fed.  745;  Connecticut 
River  Lumber  Co.  v.  Columbia,  62  N.  U. 
286. 

Dill,  J.,  delivered  the  opinion  of  the 
court: 

The  court  below  found  as  a  fact  that  tliM 
coal  was  not  in  tranaitu,  and  drew  the  le- 
gal conclusion  that  it  could  not  be  deemed  to 
be  coal  moving  from  one  state  to  another 
in  interstate  commerce;  and  hence  was  tax- 
able as  part  of  the  movable  property  within 
the  state.  This  court  has  no  power  to  re- 
view the  facts  on  certiorari.  The  act  (P.  L. 
1906,  p.  658)  authorizing  the  court  to  de- 
termine questions  of  fact  has  no  application 
to  the  court  of  errors  and  appeals.  This 
proposition  has  been  repeatedly  affirmed  in 
cases  where  the  statutes,  of  which  the  act 
in  question  is  a  revision,  have  been  con- 
strued. Moran  v.  Jersey  City,  58  N.  J.  L. 
663,  35  Atl.  284;  Morris  v.  Bayonne,  62  N. 
J.  L.  386,  41  Atl.  924;  Harris  v.  AtUntic 
City,  73  N.  J.  L.  251,  62  Atl.  995.  Grant- 
ing, as  a  matter  of  fact,  that  at  the  time 
of  the  taxation  the  coal  in  question  was 
(for  the  time  being)  at  rest,  and  not  in  the 
strict  sense  of  the  word  in  transitu,  never- 
theless the  plaintiff  in  error  claims  that  the 
stoppage  or  cessation  of  the  transit  was  but 
temporary,  and  was  merely  an  incident  of 
an  interstate  commerce  journey  previously 
commenced  at  the  mines  in  Pennsylvania; 
that  the  interruption  was  but  momentary  to 
facilitate  the  transportation  already  begun 
by  preventing  a  congestion  of  cars  at  tide 
water,  and  enabling  the  company  to  more 
promptly  meet  the  demands  of  its  custom- 
ers. On  the  other  hand,  it  is  contended  that 
the  journey  of  the  coal  from  the  mines  of 
Pennsylvania  to  New  York  and  New  Eng- 
land was  not  one  continuous  journey  with  a 
temporary  or  incidental  interruption,  but 
the  transportation  of  the  coal  was  made 
by  two  journeys, — the  first  from  the  mines 
to  the  junction  in  New  Jersey,  a  mere  in- 
terstate transportation  for  the  convenience 
of  the  owner  in  massing  the  property  for  fu- 
ture distribution  and  future  sale;  the  second 
occurring  after  parcels  of  the  property  were 
sold  and  thereupon  shipped  from  the  junc- 
tion to  the  customer,  this  latter  only  being 
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a  transaction  in  interstate  commerce.  It  is 
true  that  there  was  a  movement  of  the  coal 
from  one  state  to  another,  and,  if  that  move- 
ment was  actually  in  the  courae  of  a  con- 
tinuous journey  in  interstate  commerce,  then 
the  coal  was  not  subject  to  local  taxation. 
Therefore  it  seems  to  us  that  a  question  of 
law  is  to  be  determined,  whether  the  move- 
ment of  the  coal  was,  under  the  facts  and 
circumstances  disclosed  in  the  record,  and 
in  view  of  the  finding  of  the  supreme  court, 
such  as  to  afford  the  plaintiff  in  error  the 
protection  of  the  commerce  clause  of  the 
Federal  Constitution. 

"Commerce  among  the  states"  has  been 
defined  in  many  cases  in  the  United  States 
Supreme  Court  beginning  with  the  leading 
case  of  Gibbons  v.  Ogden,  9  Wheat.  1,  6  L. 
ed.  23.  In  that  case  Chief  Justice  Marshall 
defined  this  phrase  as  follows:  "Commerce 
undoubtedly  is  traffic,  but  it  is  something 
more.  It  is  intercourse.  ...  It  has,  we 
believe,  been  universally  admitted  that  these 
words  comprehend  every  species  of  commer- 
cial intercourse  between  the  United  States 
and  foreign  nations.  No  sort  of  trade  can 
be  carried  on  between  this  country  and  any 
other  to  which  this  power  does  not  extend." 
In  Mobile  County  v.  Kimball,  102  U.  S.  691, 
702,  26  L.  ed.  238,  241,  interstate  commerce 
was  said  to  consist  "in  'intercourse  and  traf- 
fic,' including  in  these  terms,  navigation 
and  the  transportation  and  transit  of  per- 
sons and  property  as  well  as  the  purchase, 
sale,  and  exchange  of  commodities."  Almost 
the  same  language  is  used  in  Gloucester 
Ferry  Co.  v.  Pennsylvania,  114  U.  S.  196, 
203,  29  L.  ed.  158,  161,  1  Inters.  Com.  Rep. 
382,  5  Sup.  Ct.  Rep.  826.  In  Kidd  v.  Pear- 
son, 128  U.  S.  1,  32  L.  ed.  346,  2  Inters. 
Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6,  it  is  said 
that  buying  and  selling  and  the  transpor- 
tation incidental  thereto  constitutes  com- 
merce; and  the  regulation  of  commerce,  in 
a  constitutional  sense,  embraces  the  regula- 
tion at  least  of  such  transportation.  What 
is  intended  by  the  phrase  "commerce  among 
the  states"  is  interstate  traffic,  buying. and 
selling  of  merchandise,  transportation  by 
common  carriers  of  persons  or  property  by 
land  or  by  water  from  one  state  to  another, 
and  the  use  of  navigable  waters  throughout 
the  United  States, — all  is  comprehended. 

While  interstate  commerce  necessarily  in- 
volves interstate  transportation,  the  con- 
verse is  not  always  true.  A  railroad  or 
ferry  company,  for  example,  which  trans- 
ports persons  or  property  from  one  state  to 
another,  is  undoubtedly  engaged  in  inter- 
state commerce,  and  a  tax  by  the  state  upon 
owners  of  vessels  or  common  carriers  so 
transporting  persons  or  property  has  been 
held  void  as  a  regulation  of  commerce.  Pas- 
senger cases:  Smith  v.  Turner,  7  How.  283, 
16  L.ILA.(N.S.) 


.  12  L.  ed.  702;  Pickard  v.  Pullman  Southern 
Car  Co.  117  U.  S.  34,  29  L.  ed.  785,  6  Sup. 
Ct.  Rep.  63B.  On  the  other  hand,  inter- 
state transportation  may  be  conducted  with- 
out constituting  "commerce  or  traffic,"  which 
has  been  defined  to  be  the  exchange  of  mer- 
chandise between  individuals,  communities, 
or  countries,  whether  direct  in  the  form  of 
barter  or  by  the  use  of  money  or  other  me- 
dium of  exchange.  A  manufacturer  who 
sends  his  goods  manufactured  in  Connecti- 
cut to  his  own  entrfpdt  or  store  in  New 
York  city  transports  the  products  from  one 
state  to  another,  but  the  transportation  by 
such  owner  is  not  of  itself,  so  far  as  the 
owner  is  concerned,  interstate  commerce  In 
the  sense  that  the  city  of  New  York  has  no 
power  to  tax  the  goods  thus  stored  and 
awaiting  sale  in  New  York,  although  the 
merchandise  may  be  intended  for  a  foreign 
market.  The  transaction  lacks  the  essen- 
tial element  of  trade,  namely,  sale  or  ex- 
change. American  Steel  ft  Wire  Co.  v. 
Speed,  192  U.  S.  500,  48  L.  ed.  538,  24  Sup. 
Ct.  Rep.  365. 

In  accordance  with  these  principles,  it  ia 
clear  that  the  transportation  of  the  coal  in 
question  by  the  prosecutor  from  the  mines 
to  the  storage  plant  was  simply  an  act  of 
dominion  exercised  over  the  property  by  its 
owner,  and,  although  the  intention  was  that 
the  coal  should  be  ultimately  sold  and  there- 
after exported  to  other  states,  it  cannot  be 
justly  said  that  there  was,  by  that  opera- 
tion, any  traffic  in  the  coal  or  any  business 
of  selling  or  consignment,  or  that  the  trans- 
portation was  incidental  to  any  existing  con- 
tract of  sale  or  consignment.  To  obtain  the 
protection  of  the  commerce  clause  of  the 
Federal  Constitution,  there  must  be  a  oon- 
tinuous  movement  of  the  merchandise  from 
one  state  to  another  in  the  actual  course  of 
delivery;  but,  if  that  movement  is  inter- 
rupted by  natural  causes  beyond  the  control 
of  the  shipper,  a  temporary  halting  will  not 
subject  the  property  to  local  taxation.  The 
leading  case  on  this  subject  is  Coe  v.  Errol, 
116  U.  S.  517,  29  L.  ed.  715.  6  Sup.  Ct.  Rep. 
475,  in  which  it  appeared  that  certain  logs, 
cut  in  New  Hampshire,  were  drawn  down 
the  Clear  Stream  river  to  the  town  of  Er- 
rol, New  Hampshire,  and  there  held  over 
the  winter,  whence  it  was  intended  to  ex- 
port them  to  the  state  of  Maine.  Being 
thus  located  in  the  town  of  Errol,  they  were 
taxed  by  the  assessors.  The  United  States 
Supreme  Court  held  that  the  logs  were  tax- 
able within  the  state  of  New  Hampshire. 
In  the  Coe  Case  the  United  States  Supreme 
Court  laid  down  this  foundation  principle 
that,  although  the  goods  had  begun  a  jour- 
ney which  was  intended  at  some  time  to  re- 
sult in  an  interstate  commerce  transaction, 
nevertheless,  when  they  came  to  rest  for  an 
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ite  time,  awaiting  transportation  at 
ermediate  point,  they  were  the  sub- 
taxation.  In  American  Steel  &  Wire 
Speed,  supra,  it  was  held  that  goods 
}rted  from  one  state  to  another  were 
to  state  taxation  after  they  had 
1  their  destination  and  whilst  held  in 
ite  for  sale.  In  that  case  a  mer- 
tax  was  legally  imposed  upon  a  non- 
t  manufacturing  corporation  which 
1  Memphis,  Tennessee,  as  a  distribut- 
int  for  its  product,  and  secured  a 
r  company  to  take  charge  of  the 
when  shipped  to  that  point,  assort 
store  them  in  warehouses,  and  malce 
ies  in  original  packages  to  the  cus- 
.  It  was  further  held  that  the  goods, 
:hus  stored  in  the  warehouses,  were 
^r  in  transit,  but  had  reached  their 
tion,  and  were  held  in  the  state  for 
Che  Supreme  Court  declared  that  the 
at  Tennessee  was  right  in  deciding 
le  goods  were  not  in  transit,  but  had 
[  their  de^ination  at  Memphis,  and 
lere  held  in  store  at  the  risk  of  the 
jmpany  to  be  sold  and  delivered  as 
±a  for  that  purpose  were  completely 
mated.  This  case  was  decided  upon 
nciple  that,  upon  the  arrival  of  the 
it  the  place  of  deposit  or  storage,  the 
snt  of  transportation  ceased,  the 
)ecame  located  in,  and  mingled  with 
ss  of  property  within,  the  state,  and 
ubject  to  local  taxation, 
he  case  of  coal  transported  from 
Lvania  to  points  on  the  Mississippi 
ind  there  held  for  sale  and  disposi 
'  its  owner,  the  United  States  Su- 
!)ourt  in  two  important  cases  has  held 
was  subject  to  local  taxation,  having 
.  a  destination  for  the  purpose  of 
n  the  first  of  these  cases  (Brown  v. 
n,  114  U.  S.  622,  29  L.  ed.  257,  5 
t.  Rep.  1091)  a  petition  was  filed  by 
kitttiff  to  restrain  the  collection  of 
axes  upon  certain  coal  which  was 
in  Pennsylvania  and  exported  from 
ate  and  imported  into  the  state  of 
na,  and  was  afloat  on  the  Mississippi 
1  flatboats  and  in  the  hands  of  the 
r's  agents  for  sale.  The  court  held 
e  coal  in  question  was  not  protected 
commerce  clause  of  the  Constitution. 
:he  latter  subject,  the  Vourt  said: 
1  not  a  tax  imposed  upon  the  coal  as 
;n  product,  or  as  the  product  of  an- 
tate  than  Louisiana,  nor  a  tax  im- 
Y  reason  of  the  coal  being  imported  or 
:  into  Louisiana,  nor  a  tax  imposed 
it  was  in  a  state  of  transit  through 
ute  to  some  other  place  of  destina- 
t  was  imposed  after  the  coal  had  ar- 
i  its  destination  and  was  put  up  for 
he  coal  had  come  to  its  place  of  rest 
A.(N.S.) 


for  dnal  disposal  or  use,  and  was  a  com- 
modity in  the  market  of  New  Orleans.  It 
might  continue  in  that  condition  for  a  year 
or  two  years,  or  only  for  a  day.  It  had 
become  a  part  of  the  general  mass  of  prop- 
erty in  the  state,  and  as  such  it  was  taxed 
for  the  current  year  (1880)  as  all  other 
property  in  the  city  of  New  Orleans  was 
taxed."  In  the  later  case  of  Pittsburg  t 
S.  Coal  Co.  V.  Bates,  166  U.  S.  577,  39  L.  ed. 
538,  5  Inters.  Com.  Rep.  30,  15  Sup.  Ct 
Rep.  415,  it  appeared  that  the  coal  com- 
pany was  engaged  in  transporting  coal  from 
Pittsburg  in  barges  and  other  vessels  for 
sale  at  various  points  on  the  Mississippi 
river,  and  that  it  was  convenient,  advan- 
tageous, or  necessary,  that  the  vessels  should 
be  moored  at  different  landings  on  the  river 
in  several  states  pending  arrangements  for 
the  reception  and  disposition  of  the  coal. 
The  company  had  sent  a  large  number  of 
vessels,  about  100  in  number,  to  supply  the 
trade  of  Louisiana  along  the  Mississippi 
and  its  navigable  tributaries.  By  direction 
of  the  plaintiff's  agent,  to  whom  the  com- 
modity was  consigned,  the  vessels  were 
stopped  and  moored  about  9  miles  above 
Baton  Rouge,  where  they  awaited  the  or- 
ders of  such  agent,  to  be  thence  navigated 
to  other  places  deemed  convenient  or  ad- 
vantageous to  the  trade;  the  coal  at  all 
times  being  the  property  of  the  company. 
An  assessment  was  made  by  the  collector 
of  East  Baton  Rouge  upon  the  coal  thus 
moored,  and  the  coal  company  applied  for  an 
injunction  in  a  suit  to  restrain  the  collec- 
tion of  the  tax.  The  Federal  Supreme 
Court,  affirming  a  judgment  dismissing  the 
bill,  quoted  testimony  to  the  effect  that  the 
coal  assessed  was  in  the  hands  of  plaintiff's 
agents  for  sale,  having  just  arrived  from 
Pittsburg  by  flatboats,  and  was  afloat  on 
the  Mississippi  river,  that  it  was  held  there 
to  be  sold  on  account  of  the  plaintiff  by  the 
boat  load,  and  that,  since  the  assessment, 
more  than  one  half  of  it  has  been  exported 
from  the  country  on  foreign  steamships  and 
the  balance  sold  in  the  state  for  plantation 
use  by  the  flatboat  load.  It  was  also  testi- 
fied that  the  coal  was  received  in  New  Or- 
leans in  its  original  condition,  and,  so  to 
speak,  its  original  packages,  and  was  still 
owned  by  the  plaintiff.  The  court  reiter- 
ated and  adopted  the  principles  laid  down 
In  Brown  v.  Houston,  supra,  and  declared 
that  authority  controlling.  The  court  con- 
cluded its  opinion  in  these  words:  "The 
l>roperty  in  this  case,  as  in  that,  still  be- 
longs to  the  original,  owners  in  Pennsylva- 
nia, but  is  brought  on  the  navigable  waters 
of  the  United  States  in  boats  and  barges  to 
Louisiana  for  the  purposes  of  sale,  and 
Is  subject  to  taxation  and  sale  as  any  other 
property  of  the  citizens  of  the  United  States 
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is  subject  when  it  becomes  incorporated  into 
the  bulk  of  the  property  of  the  country." 
In  comparing  the  facts  in  the  two  cases — 
Brown  v.  Houston  and  Pittsburg  &  S.  Coal 
Co.  T.  Bates,  supra — it  appears  that  in  the 
first  the  co&I  had  reached  its  destination  at 
New  Orleans,  and  while  on  the  barges  was 
offered  for  sale;  in  the  latter  case  the  coal 
liad  not  reached  its  final  destination,  but 
was  moored  at  East  Baton  Rouge,  there 
awaiting  further  navigation,  to  accommo- 
date the  convenience  of  its  owners,  the  exi- 
gencies of  trade,  or  the  advantages  of  a 
market.  In  both  cases  the  coal,  although  in 
barges,  was  held  for  sale  by  the  barge  load, 
and  was  not  contracted  for  or  consigned  to 
any  purchaser  or  dealer.  In  one  case  its 
journey  of  transportation  had  come  to  an 
end;  in  the  other  its  journey  was  inter- 
rupted and  the  commodity  halted  at  an  in- 
termediate point  for  convenience  of  distri- 
bution and  sale.  So  in  Kelley  v.  Rhoads, 
188  U.  S.  1,  47  L.  ed.  359,  23  Sup.  Ct.  Rep. 
259,  the  rule  established  in  Brown  t.  Hous- 
ton, supra,  and  Coe  v.  Errol,  116  U.  S.  517, 
29  L.  ed.  715,  6  Sup.  Ct.  Rep.  475,  was  ex- 
pressed in  these  words:  "The  substance  of 
these  cases  is  that,  while  the  property  is  at 
rest  for  an  indefinite  time,  awaiting  trans- 
portation, or  awaiting  a  sale  at  its  place  of 
destination  or  at  an  intermediate  point,  it 
is  subject  to  taxation.  But,  if  it  be  actually 
in  transit  to  another  state,  it  becomes  the 
subject  of  interstate  commerce,  and  is  ex- 
empt from  local  assessment."  In  Diamond 
Match  Co.  V.  Ontonagon,  188  U.  a  82,  47 
Ii  ed.  394,  23  Sup.  Ct.  Rep.  266,  the  Su- 
preme Court  again  discussed  the  subject  of 
interstate  commerce,  referring  to  the  pre- 
vious decisions  of  the  court,  and  said:  "The 
cases  establish  that  there  may  be  an  inte- 
rior movement  of  property  which  does  not 
constitute  interstate  commerce,  though  prop- 
erty come  from  or  be  destined  to  another 
state.  In  the  one  case,  though  it  has  not 
reached  its  place  of  disembarkation  or  de- 
livery, it  may  be  taxed.  Brown  v.  Houston, 
114  U.  S.  622,  29  L.  ed.  257,  6  Sup.  Ct.  Rep. 
1091.  In  the  other  case  until  it  be  shipped 
or  started  on  its  final  journey  it  may  be 
taxed.  Coe  v.  Errol,  supra."  The  court 
finally  disposed  of  the  transit  theory  in 
these  words:  "The  appellant's  contention 
is  that  the  movement  of  the  logs  commenced 
at  the  opening  of  navigation  .  .  .  (pre- 
sumably in  the  spring  or  summer  of  1896 
and  1897),  and  from  that  date  [down  to 
1899  when  the  tax  was  laid]  were  in  con- 
tinuous transit  as  subjects  of  interstate 
commerce  and  exempt  from  taxation.  The 
contention  is  more  extreme  than  that  made 
and  rejected  in  Coe  v.  Errol."  In  Delaware, 
L.  &  W.  R.  Co.  V.  Pennsylvania,  198  U.  S. 
341,  49  L.  ed.  1077,  23  Sup.  Ct.  Rep.  669, 
16  L.R.A.(N.S.) 


the  question  arose  as  to  the  propriety  of 
including  in  the  appraisement  of  the  capi- 
tal stock  of  plaintiff  by  the  state  of  Penn- 
sylvania certain  coal  stored  at  Buffalo,  New 
York,  and  Chicago  for  the  purposes  of  sale. 
The  state  declined  to  deduct  from  the  ap- 
praisement the  value  of  the  coal  thus  stored. 
Upon  appeal  the  United  States  Supreme 
Court  held  that  the  coal  was  not  subject 
to  taxation  in  the  state  of  Pennsylvania, 
having  passed  beyond  its  jurisdiction,  never 
to  return,  and  used  this  language:  "In  the 
case  at  bar  the  coal  had  been  transported 
to,  and  was  actually  resting  in,  another  state 
for  sale  when  tlie  appraisement  was  made, 
and  under  the  foregoing  cases  [referring  to 
Brown  v.  Houston  and  Coe  v.  Errol,  Bupr»] 
it  was  then  intermingled  with  property  in 
the  foreign  state  where  it  rested,  and  was, 
at  that  time,  liable  to  taxation  therein."  It 
was,  in  substance,  decided  in  that  case  that 
the  coal  had  lost  its  situs  in  Pennsylvania 
by  being  transported  from  that  state  to  for- 
eign states  for  the  purpioses  of  sale,  and, 
when  actually  resting  in  the  foreign  state, 
and  not  actually  sold,  it  acquired  a  situs 
and  became  a  proper  subject  for  taxation 
for  both  state  and  local  purposes. 

Two  supreme  court  cases  in  New  Jersey 
cited  by  the  plaintiff  in  error  demand  dis- 
cussion, not  only  on  account  of  the  learn- 
ing and  high  character  of  the  justice  who 
wrote  the  opinions  in  both  cases,  but  by 
reason  of  the  apparent  confidence  of  coun- 
sel in  these  authorities  as  precedents.  These 
cases  are  clearly  distinguishable  from  the 
case  at  bar;  the  basic  facts  in  each  being 
quite  at  variance  with  the  facts  here.  In 
State,  Detmold,  Prosecutor,  v.  En-^le,  34 
N.  J.  L.  425,  it  appeared  that  the  German 
Pennsylvania  Coal  Company  shipped  its 
product  from  its  mines  in  Pennsylvania 
across  the  state  of  New  Jersey  to  tide  wa- 
ter at  Elizabethport,  from  which  point  it 
was  shipped  in  vessels  to  purchasers  in 
other  states.  In  changing  from  navigation 
by  rail  to  water  the  coal  was  deposited  on 
the  dock  at  Elizabethport,  and  shipped  by 
water  as  soon  as  a  vessel  could  be  chartered 
to  carry  it.  The  coal  on  the  dock- ready  for 
shipment  was  assessed.  In  that  case  Jus- 
tice Depue  said:  "The  power  of  the  state 
to  tax  the  subjects  of  commerce,  where  their 
transit  for*  the  purposes  of  commerce  has 
ceased,  and  they  have  become  incorporated 
and  mixed  up  with  the  mass  of  property  in 
the  community,  is  well  settled."  This  is 
quite  in  accord  with  our  holding  here.  Our 
supreme  court  in  the  Engle  Case  found 
that  the  coal  was  in  transit;  that  it  was 
delayed  within  this  state,  not  for  the  pur- 
pose of  storage  or  sale,  but  merely  for  the 
convenience  of  shipment  to  its  destination; 
and,  finally,  that  the  coal,  when  it  left  the 
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,  was  generally  shipped  pursuant  to  a 
ict  for  sale  and  delivery  to  customers 
her  states, — all  distinguishing  facts, 
ite,  Lehigh  &  W.  Coal  Co.,  Prosecutor, 
-rigan,  39  N.  J.  L.  35,  the  opinion  is 
e  same   justice.     The   supreme   court 

that,  before  the  coal  was  sent  from 
ines,  it  was  contracted  for  to  be  deliv- 
n  board  vessels  at  Port  Johnson,  that 
lained  on  the  dock  no  longer  than  was 
ary  to  obtain  the  vessels  to  transport 
1  that  "the  tax,  in  fact,  was  laid  upon 
■ty  in  the  course  of  transit  across  the 
'  Here  the  finding  is  directly  to  the 
ry.  The  doctrine  of  the  Engle  and 
;an  Cases  is  not  in  conflict  with  the 
pie  upon  which  we  decide  this  case. 
y  be  that  the  Lehigh  &  Wilkes-Barre 
Dompany  thought  to  bring  its  opera- 
within  the  protection  of  the  Carrigan 
supra,  to  which  case  it  was  a  party. 

it  failed,  and  the  present  transaction 

within  the  rule  of  American  Steel  & 
Co.  V.  Speed,  192  U.  S.  500,  48  L.  ed. 
4  Sup.  Ct.  Rep.  365. 
s   claimed  by   the   plaintiff  in   error 
here  is  no  difference    (except  in  dis- 

between  depositing  the  coal  at  Hamp- 
inction  and  depositing  it  on  the  dock, 
epends  upon  the  nature,  character,  and 
le  of  the  deposit.     If  deposited  at  tide 

in  the  course  of  transit  across  the 
fur  the  purpose  of  assortment,  filling 
i;;  contracts,  and  of  shipments  as  soon 
ita  are  provided,  it  may  properly  be 

0  be  protected  by  the  commerce  clause 
'  Constitution;  but,  if  deposited  at 
ater  or  at  Junction  or  anywhere  else 

state  to  await  orders  for  future  de- 
,  for  the  purpose  of  future  disposition 
lie,  for  the  purpose  of  keeping  a  stock 
nd,  to  supply  customers  when  mines 
osed,  or  to  accumulate  a  supply  to 
lemandfl  which  the  mines  are  not  com- 

to  fill  at  normal  rates  of  production, 
ink  the  coal  deposited  has  become  in- 
igled  with  the  mass  of  general  prop- 
irithin  the  state,  and  subject  to  taxa- 
The  fact  is  clear  that  the  purpose  of 
orage  plant  was  more  to  control  the 
t  for  the  convenience  of  the  coal  corn- 
in  economical  disposition  of  its  prod- 
lan  to  facilitate  its  transportation  to 
T  state.  Chief  Justice  Marshall  in 
L  v.  Maryland,  12  Wheat.  419,  441,  6 

678,  686,  in  discussing  the  power  of 
ate  to  tax  persons  and  property,  as 
d  by  the  constitutional  prohibition 
t  taxing  imports,  said  that  "the  pow- 

1  the  restriction  on  it,  though  quite 
riiishable,  when  they  do  not  approach 
)ther,  may  yet,   like  the  intervening 

between  white  and  black,  approach 
,rlv  as  to  perplex  the  understanding, 
l.A.(N.S.) 


as  colors  perplex  the  vision,  in  marking  the 
distinction  between  thera.  Yet  the  distinc- 
tion exists,  and  must  be  marked  as  the 
cases  arise."  Referring  to  taxes  on  im- 
ports, he  laid  down  the  test  as  follows: 
"When  the  importer  has  so  acted  upon  the 
thing  imported  that  it  has  become  incorpo- 
rated and  mixed  up  with  the  mass  of  prop- 
erty in  the  country,  it  has  perhaps  lost  its 
distinctive  character  as  an  import,  and  has 
become  subject  to  the  taxing  power  of  the 
state."  Upon  both  principle  and  authority, 
we  find  no  difficulty  in  reaching  the  conclu- 
sion that  under  the  facts  in  this  case  the 
coal  company  surrendered,  if,  indeed,  it  had 
ever  grasped,  the  shield  of  the  Federal  Con- 
stitution, and  the  coal,  taken  out  of  the 
vehicle  of  transportation,  or,  by  analogy, 
out  of  its  ori.Tinal  package,  and  mingled 
with  other  movable  property,  acquired  a  si- 
tus, and  thus  became  subject  to  the  taxing 
power  of  this  state. 

The  decision  of  the  Supreme  Court  is  ac- 
cordingly affirmed,  and  the  tax  sustained. 


PENNSYLVANIA    SUPREMH:   COURT. 

TIBBY    BROTHERS    GLASS    COMPANY, 
Appt., 

V. 

FARMERS'    &    MECHANICS'    BANK    OF 
SHARPSBURG,  PENNSYLVANIA. 

(220   Pa.   1,   69   Atl.   280.) 

Check  —  forged  Indorsement  —  effect  of 
payment. 

A  bank  which  collects  checks  cashed  by 
it  on  forged  indorsements  is  not  liable  for 
money  had  and  received  to  the  use  of  the 
payee,  where  the  rule  is  that  no  contractual 
relation  exists  between  the  payee  and  drawee 
of  an  unaccepted  check,  and  the  fact  that 
the  payee  credits  the  drawers  with  the 
amount  of  the  checks  is  immaterial. 

(January  6,  1908.) 


Case  Note.  —  Bight  of  holder  of  check 
agairutt  bank  tehtch  cashes  it  on  a 
forged  indorsement  and  then  collects 
it  from,  the  drawee. 

The  rule  of  law  governing  the  subject  of 
this  note  is  thus  stated  in  Morse  on  Banks 
&  Banking,  vol.  1,  5  248:  "If  a  negotiable 
instrument  having  a  forged  indorsement 
come  to  the  hands  of  a  bank  and  is  collect- 
ed by  it,  the  proceeds  are  held  for  the  right- 
ful owners  of  the  paper,  and  may  be  recov- 
ered by  them,  although  the  bank  gave  value 
for  the  paper,  or  has  paid  over  the  proceeds 
to  the  party  depositing  the  instrument  for 
collection." 

Thi.s  rule  was  applied  in  Buckley  v.  Sec- 
ond Nat.  Bank,  35  N.  J.  L.  400,  10  Am. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common' Pleas,  No.  3,  for 
Allegheny  County,  non  obstante  veredicto, 
in  an  action  brought  to  recover  the  aimount 
collected  by  defendant  on  certain  checks, 
which  resulted  in  a  verdict  in  plaintiff's  fa- 
vor.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  A.  Sipe,  Frank  R. 
Agnevr,  and  B.  P.  Marshall  for  appellant. 

Messrs.  Bodgers,  Blakeley  &  Calvert, 
George  H.  Oalvert,  Donald  Thompson, 
and  £arle  P.  Carman,  for  appellee: 

No  action  will  lie  by  the  payee  of  a  check 
against  a  drawee  bank  unless  there  be  an  ac- 
ceptance in  writing. 

First  Nat.  Bank  v.  Shoemaker,  117  Pa. 
101,  2  Am.  St.  Rep.  649,  11  Atl.  304;  Furst 
V.  Building  &  L.  Asso.  128  Pa.  191,  18  Atl. 
341 ;  Biyan  v.  First  Nat.  Bank.  205  Pa.  12, 
54  Atl.  480;  Clark  v.  Warren  Sav.  Bo,nk,. 
31  Pa.  Super.  Ct.  663;  Maginn  v.  Dollar 
Sav.  Bank,  131  Pa.  363,  18  Atl.  901;  First 
Nat.  Bank  v.  Whitman,  94  U.  S.  343,  24  L. 
ed.  229;  National  Bank  v.  Millard,  10  Wall. 
162,  19  L.  ed.  897;  J.  M.  Houston  Grocer 
Co.  V.  Farmers  Bank,  71  Mo.  App.  136. 

Appellant  has  no  right  to  collect  the 
money  of  the  drawee  banks,  nor  of  the  ap- 
pellee bank. 


Land  Title  &  T.  Co.  v.  Northwestern  Nat 
Bank,  196  Pa.  234,  50  L.R.A.  75,  79  Am.  St. 
Rep.  717,  46  Atl.  420;  First  Nat.  Bank  ▼ 
Whitman,  supra;  Clark  v. Warren  Sav.  Bank, 
31  Pa.  Super.  Ct.  647;  J.  M.  Houston  Grocer 
Co.  V.  Farmers  Bank,  supra;  Thomson  t. 
Bank  of  British  N.  A.  82  N.  Y.  8. 

Mestresat,  J.,  delivered  the  opinion  of 
the  court: 

The  material  facta  in  this  case  are  admit- 
ted or  established  by  the  verdict  of  the  jury, 
and  therefore  not  in  dispute.  The  plaintiff 
company  is  engaged  in  the  manufacture  and 
sale  of  glassware  in  the  borough  of  Sharps- 
burg,  Pennsylvania,  and  the  Farmers'  &,  Me- 
chanics' Bank,  the  defendant,  ia  located  and 
does  a  banking  business  in  that  borough. 
For  some  time  prior  to  November  26, 
1902,  the  'plaintiff  kept  an  account  with  the 
defendant,  and,  in  making  a  deposit  of  a 
check,  used  a  rubber  stamp  for  indorsing  it; 
the  indorsement  by  the  stamp  being  in  the 
following  form:  "Pay  to  the  order  of  Farm- 
ers' &  Mechanics'  Bank  of  Sharpsburg,  Pa. 
Tibby  Brothers  Glass  Co."  This  stamp  was 
used  only  to  indorse  checks  for  deposit,  and 
not  for  the  cashing  of  checks.  The  plaintiff 
company  ceased  to  deposit  with  the  defend- 
ant bank  on  or  about  November  26,  1902; 


Rep.  249,  holding  that  the  payee  named  in 
a  check,  which  was  sent  to  his  agent,  may 
recover,  in  an  action  for  money  had  and  re- 
ceived, the  amount  of  the  instrument  from  a 
bank  which  cashed  it  on  an  indorsement 
forged  by  the  agent,  and  thereafter  collected 
such  amount  from  the  drawee.  The  court 
observed:  "Defendants'  case  is  not  helped 
by  the  fact  that  the  forged  indorsement  was 
made  or  contrived  by  the  plaintiff's  agent. 
.  .  .  Nor  have  the  defendants  any  equita- 
ble claim  as  between  them  and  the  plaintiff 
to  be  exempt  from  this  payment.  As  be- 
tween these  parties,  if  either  must  lose,  it 
should  be  the  defendants,  for,  while  the 
plaintiff  appears  to  be  altogether  blameless, 
they  have  been  negligent  in  taking  the  check 
without  first  ascertaining  the  genuineness 
of  the  indorsement.  ...  If  the  defend- 
ants have  paid  .  .  .  [the  agent]  the 
amount  of  the  check,  they  have  their  reme- 
dy over  againat  him.  If  they  have  trusted 
him  incautiously  .  .  .  and  he  turns  out 
to  be  worthless,  that  is  their  misfortune. 
But,  on  no  principle  of  law  or  equity,  can 
they  be  justified  in  withholding  from  the 
plaintiff  the  money  which  this  action  ia 
brought  to  recover." 

Similarly  it  was  held  in  Farmer  v.  Peo- 
ple's Bank,  100  Tenn.  187,  47  S.  W.  234, 
that  a  bank  which,  without  suspicion  of  the 
forgery,  receivea  for  deposit  a  check  on 
which  the  payee's  indorsement  has  been 
forged,  and  collecta  its  amount  and  pays  it 
over  to  the  depositor,  ia  liable  to  the  payee 
in  an  action  brought  by  him. 

The  case  of  Talbot  v.  Bank  of  Rochester,  1 
Hill,  295,  although  involving  a  certi/icate  of 
16  L.R.A.(N.S.) 


deposit  instead  of  a  check,  is  directly  in 
point.  It  was  there  held  that  the  owner  of 
a  certificate  of  deposit  which  was  stolen 
from  the  mails  and  thereafter  deposited  by 
persons  to  whom  it  came,  in  pursuance  of 
a  forged  indorsement,  is  entitled  to  recover 
its  amount  from  the  bank  in  which  it  was 
deposited,  and  which  had  collected  its  face 
value  from  the  bank  issuing  it. 

The  payee's  right  to  recover  from  the  col- 
lecting bank  ia  conditioned  on  the  absence 
of  any  fault  or  lachea  on  hia  part,  in  Buck- 
ley V.  Second  Nat.  Bank,  supra.  But  that 
the  bank  issuing  a  certificate  of  deposit 
was  guilty  of  laches  in  apprising  the  bank 
in  which  it  was  deposited,  and  which  had 
collected  its  amount,  of  the  fact  that  the  in- 
dorsement was  forged,  was  held  not  to  pre- 
clude a  recovery  by  the  owner  from  the  col- 
lecting bank,  in  'ralt>ot  v.  Bank  of  Roch- 
ester, supra. 

The  holding  in  the  main  case,  Tibbt 
Bros.  Glass  Co.  v.  Fabme»s'  &  M.  Bank, 
that  a  bank  which  collects  checks  cashed  by 
it  on  forged  indoraementa  ia  not  liable  for 
money  had  and  received  to  the  use  of  the 
payee,  is  based  on  the  ground  that,  since  the 
checks  had  not  been  aocepted  by  the  drawee, 
there  was  no  privity  of  contract  between 
it  and  the  payee  which  would  sustain  an  ac- 
tion, and  that  the  action  of  the  collecting 
bank  in  cashing  the  checks  placed  it  upon 
no  different  ground  than  if  it  had  been  the 
drawee  bank,  and  established  no  relations 
between  it  and  the  payee  that  would  entitle 
the  latter  to  maintain  an  action  against  it. 
The  court  argues  that  the  money  received 
by  the  collecting  bank  from  the  drawee  bank 
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'e  and  after  that  date  it  drew  checks 
ank.  About  the  middle  o£  Septem- 
hat  year  the  plaintiff  employed  a 
ler  who  continued  in  its  employment 
member  24,  1904,  when  he  absconded, 
le  plaintiff  was  a  depositor  in  the 
was  the  duty  of  the  bookkeeper  to 
the  deposits  for  the  bank,  and  he 
horized  to  stamp  the  indorsement 
'.  back  of  the  checks  and  deposit  them 
!  bank  to  plaintiff's  credit.  From 
)03,  to  the  time  he  left  the  service 
aintiff  company,  the  bookkeeper  pre- 
I  the  defendant  bank  several  checks 
}  the  order  of  the  plaintiff  by  its 
'8,  and  indorsed  with  the  rubber 
nd  received  the  cash  for  the  face  of 
^8  without  the  knowledge,  consent, 
>rity  of  the  plaintiff  company,  and 
accounting  to  it  for  the  proceeds  of 
Its.  These  checks  were  received  by 
itiff,  the  payee,  and  credited  to  the 
)f  the  several  drawers.  The  defend- 
cted  the  checks  through  a  clearing 
ad  had  the  amount  thereof  at  the 
he  bringing  of  this  suit.  The  plain- 
)any  presented-  the  checks  for  pay- 
the  defendant,  and,  payment  being 
it  brought  this  action  of  assumpsit, 
ts  right  to  recover  on  an  implied 


contract  that  the  moneys  held  by  the  de- 
fendant bank  were  for  the  use  of  the  plain- 
tiff. The  case  was  submitted  to  the  jury, 
and  a  verdict  was  rendered  for  the  plain- 
tiff. The  court,  however,  subsequently  en- 
tered judgment  non  obstante  veredicto  for 
the  defendant  bank,  and  the  plaintiff  has 
taken  this  appeal. 

The  plaintiff  company  contends  that  it 
sustained  such  relations  to  the  defendant 
and  to  the  moneys  collected  by  the  defend- 
ant on  the  checks  as  entitled  it  to  recover. 
It  raises  no  question  of  the  acceptance  of 
the  checks  by  the  drawee  banks.  VVe  think 
the  plaintiff's  position  is  untenable,  and 
that,  under  the  facts  of  the  case,  the  plain- 
tiff cannot  maintain  this  action  against  the 
defendant  bank.  The  checks  in  question 
were  not  drawn  upon  the  defendant,  but 
upon  various  other  banks.  The  defendant 
simply  cashed  them  on  the  forged  indorse- 
ments of  the  payee's  name,  paid  the  several 
amounts  to  the  defaulting  bookkeeper,  and 
collected  the  amount  of  the  checks  through  a 
clearing  house.  In  this  state  there  is  no 
contractual  relation  between  the  payee  of  an 
unaccepted  check  and  the  bank  on  which 
the  check  is  drawn,  and  no  Action  will  lie 
by  the  payee  in  his  own  name  against  the 
bank,  although  it  has  sufficient  funds  of  the 


property  of  the  latter,  and  not  that 
■awer,  or  money  to  which  the  payee 
tied.  It  is  urged  that  the  payment 
the  collecting  bank  by  the  drawee 
t  intact  the  drawer's  deposits,  and 
indebtedness  to  the  payee  still  ex- 
1  would  support  an  action, 
jection  that  the  action  could  not  be 
ed  by  the  payee  against  the  col- 
ank  for  want  of  privity  between  the 
xaa  raised  in  Talbot  v.  Bank  of 
r;  Buckley  v.  Second  Nat.  Bank; 
mer  v.  People's  Bank, — supra,  and 
to  be  well  taken.  In  each  of  the 
which  these  decisions  were  made, 
that  the  payee  of  an  unaccepted 
nnot  maintain  an  action  against 
ee  bank,  upon  refusal  of  payment, 
lized,  as  well  as  in  Pennsylvania, 
e  annotated  case  was  decided.  But 
!e  the  payee's  right  of  action  upon 
ind  that  his  property  has  been 
ly  taken  from  him.  'Thus  it  is  ob- 
I  Talbot  y.  Bank  of  Rochester,  su- 
>e  plaintiff's  certificate  wsis  stolen 
ed  off  by  a  forged  indorsement,  un- 
mstances  which  prevented  any  title 
even  to  a  bona  fide  purchaser  of 
s  in  the  same  condition  as  if  any 
possession  had  been  stolen  from 
transferred  to  defendant,  who  had 
t  it  into  money  by  sale  to  another. 
»se  no  one  would  doubt  the  plain- 
it  to  an  action  for  money  had  and 

•ly,  in  Buckley  v.  Second  Nat.  Bank, 
is  said:     It  is  clear  that  notliin'' 
.(N.S.) 


passed  to  the  collecting  bank  by  virtue  of  the 
forged  indorsement.  The  payee's  right  to 
the  check  remained  precisely  as  it  was  before 
his  name  was  forged.  The  check,  therefore, 
when  the  bank  obtained  the  money  on  it, 
was  the  property  of  the  payee,  ana  in  that 
case  he  may  recover  the  amount  as  money 
received  by  the  bank  to  his  use. 

And  in  Farmer  v.  People's  Bank,  supra, 
where  the  check  had  never  been  in  the 
payee's  possession,  but  had  been  cashed 
and  collected  by  the  defendant  bank  upon 
a  forged  indorsement  placed  upon  the 
instrument  by  a  third  person,  the  court 
said:  Although  not  actually  delivered  to 
the  payee,  yet  his  ratification  by  a  de- 
mand upon  the  collecting  bank  for  its  pro- 
ceeds, by  this  suit,  if  not  before,  made  the 
check  the  property  of  tlie  payee,  so  that 
when,  without  any  lawful  right,  the  bank 
converted  it  into  money,  the  fund  stood  in 
the  place  of  the  original  paper,  and  was 
equally  the  property  of  the  payee.  The  bank 
cannot  resist  the  right  of  recovery  of  the 
true  owner  upon  the  ground  of  a  want  of 
privity;  for  the  action  against  the  wrong- 
doer does  not  rest  upon  privity,  but  upon 
the  fact  that  he  has  intermeddled  with 
property  not  his  own,  and,  asserting  a  hos- 
tile claim,  has  interfered  with  the  lawful 
use  and  dominion  of  the  owner  of  the  prop- 
erty. 

ft  is  apparent  from  this  review  of  the  re- 
ported cases  that  the  holding  of  Trunv  Bbos. 
Glass  Co.  v.  Fabmebs'  k  M.  Bank  is  con 
trary  to  the  weight  of  authority. 
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drawer  at  the  time  payment  is  refused. 
Saylor  v.  Buahong,  100  Pa.  23,  45  Am.  Rep. 
853;  First  Nat.  Bank  v.  Shoemaker,  117  Pa. 
94,  2  Am.  St.  Rep.  649, 11  Atl.  304.  A  check 
is  neither  a  legal  nor  an  equitable  assign- 
ment or  appropriation  of  a  corresponding 
amount  of  the  drawer's  funds  in  the  hands 
of  the  drawee,  and  it  gives  the  payee  no 
right  of  action  against  the  drawee  nor  any 
valid  claim  to  the  funds  of  the  drawer  in 
his  hands.  Harrisburg  Nat.  Bank's  Appeal, 
10  W.  N.  C.  41.  The  reason  why  the  payee 
of  a  check  cannot  recover  from  the  drawee 
bank  is,  as  shown  by  the  cases,  that  there  is 
no  privity  of  contract  or  other  relations  ex- 
isting between  the  payee  and  the  bank  which 
establishes  an  obligation  to  pay,  or  from 
which  an  assumption  to  pay  arises.  A  check 
is  only  conditional  payment  until  it  is  paid; 
and,  in  the  event  of  nonpayment,  the  holder 
may  resort  to  the  original  indebtedness.  2 
Bolles,  Modern  Law  of  Banking,  600.  Until, 
therefore,  the  check  has  been  presented  to 
the  bank  and  it  has  been  accepted,  which 
must  now  be  in  writing,  there  is  no  relation 
between  the  payee  and  the  bank  which  es- 
tablishes the  former's  right  to  an  action. 
The  amount  of  the  check  on  deposit  with 
the  bank  continues  to  be  the  money  of  the 
drawer  and  subject  to  his  check;  and  if,  on 
presentation  of  the  check,  the  bank  refuses 
for  any  reason  to  accept  and  pay,  the  payee 
still  has  recourse  to  the  drawer  of  the  check 
for  the  amount  of  his  indebtedness. 

None  pf  the  checks  in  question,  as  we  have 
seen,  was  drawn  upon  the  defendant  bank. 
It  simply  cashed  the  checks  with  the  forged 
indorsements  made  by  the  bookkeeper,  and 
collected  the  money  from  the  drawee  banks. 
The  action  of  the  defendant  in  cashing  the 
checks  puts  it  upon  no  better  ground  than  if 
it  had  been  the  drawee  bank,  and  establishes 
no  relations  between  it  and  the  plaintiff 
company  that  would  warrant  the  latter  in 
maintaining  an  action  for  the  recovery  of 
the  amount  of  the  checks.  A  nondrawee 
bank  is  under  no  obligations  whatever  to  pay 
a  check,  and  it  does  so  at  its  peril.  2  Bolles, 
Modem  Law  of  Banking,  728,  729.  The 
plaintiff's  contention  is,  however,  that  the 
defendant  having  received  the  money  of  the 
plaintiff  company  due  on  the  several  checks 
drawn  to  its  order  by  its  customers,  and  the 
plaintiff  having  given  credit  to  its  customers 
for  the  amount  of  the  checks,  the  defendant 
is  liable  in  this  action  for  money  had  and  re- 
ceived for  the  use  of  the  plaintiff.  This  con- 
tention wholly  misapprehends  the  relations 
of  the  parties,  as  well  as  their  rights  and 
obligations  arising  out  of  the  transaction. 
We  may  assume  that  the  defendant  bank 
received  the  amounts  of  the  several  checks 
through  a  clearing  house  from  the  banks  on 
which  they  were  drawn.  This  fact,  however, 
16  L.R.A.(N.S.) 


does  not  convict  the  defendant  of  having  re- 
ceived the  money  of  'the  plaintiff,  or  having 
received  money  for  the  use  of  the  plaintiff. 
As  we  have  already  seen,  if  these  checks  had 
been  presented  to  the  drawee  banks  and  the 
money  had  been  paid  on  the  forged  indorse- 
ments and  charged  against  the  deposit  ac- 
count of  the  drawers,  the  plaintiff  would 
have  no  right  of  action  against  the  drawee 
bank.  And  for  the  reason  that,  the  checks 
not  having  been  accepted  in  writing,  there 
was  no  contractual  relation  or  privity  be- 
tween the  parties.  The  money  paid  on  the 
checks  would  not  be  the  money  of  the  drawer 
of  the  checks.  It  would  be  the  money  of  the 
banks  which  paid  it.  Such  is  the  case  here. 
If  the  defendant  bank  received  the  money  on 
the  checks  from  the  drawee  banks,  the  latter 
did  not  pay  the  money  out  of  ihe  deposits  of 
the  drawers  of  the  checks,  but  out  of  their 
own  money,  and  hence  the  money  which  the 
defendant  received  was  not  the  money  of  the 
drawers  of  the  checks  nor  was  it  the  money 
of  the  plaintiff.  Neither  was  it  received  for 
the  use  of  the  plaintiff.  The  drawers  of  the 
checks  and  the  payee  were  in  no  way  affected 
by  the  payment  of  the  amount  of  the  checks 
by  the  drawee  banks  to  the  defendant  bank 
on  the  forged  indorsements.  The  deposits  of 
the  drawers  on  which  they  had  drawn  the 
checks  were  still  their  money,  and  the  in- 
debtedness of  the  drawers  to  the  payee  for 
which  the  checks  were  given  still  existed  and 
warranted  an  action  by  the  payee  against 
his  debtors,  the  drawers  of  the  checks.  The 
collection  of  the  checks  by  the  defendant 
bank  from  the  drav/ee  banks  did  not  con- 
stitute a  payment  by  the  latter  of  the  draw- 
ers' checks,  and  hence  left  intact  the  draw- 
ers' deposits,  unaffected  by  the  checks  which 
they  had  drawn  and  delivered  to  the  payee. 
The  plaintiff's  right  of  action  against  the 
defendant  bank  is  not  superior  to  its  right 
of  action  against  the  drawee  banks.  The 
money  paid  the  defendant  on  the  several 
checks  was  the  money  of  ths  drawee  banks, 
in  which  neither  the  drawers  of  the  checks 
nor  the  plaintiff  had  any  interest,  and,  hav- 
ing been  paid  on  forged  indorsements,  it  may 
be  recovered  from  the  defendant  by  the  pay- 
ing banks.  The  defendant,  therefore,  has  re- 
ceived no  money  for  or  on  account  of  the 
plaintiff  company,  and  for  which,  in  good 
conscience,  it  should  account  to  the  plaintiff. 
The  fact,  if  it  be  a  fact,  that  the  book- 
keeper entered  a  credit  on  the  plaintiff's 
books  for  the  amount  of  the  different  checks, 
does  not  affect  the  liability  of  the  defendant 
in  this  action.  The  payment  oi  these  checks 
on  the  forged  indorsements  was  not  a  pay- 
ment to  the  plaintiff,  the  payee  of  the  checks. 
So  far  as  the  plaintiff  company  is  concerned, 
the  checks  are  still  unpaid,  and  it  has  a 
right  of  action  against  its  customers  for  the 
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less.  Under  the  facts  of  the  ca.se, 
'.  the  opinion  that  the  plaintiff  has 
right  to  maintain  this  action,  and 
learned  trial  judge  did  not  commit 
entering  judgment  in  favor  of  the 
t  bank. 

signments  of  error  are  overruled, 
udgment  is  affirmed. 


ISLAND   SCPREHE   COCRT. 

JAMES  P.  RILEY 

[ODE   ISLAND   COMPANY. 
(— R.  I.  — ,  69  Atl.  338.) 

illwsy  —  Ice  on  steps  —  liability. 

et  car  company  is  not  liable  for 
:o  a  passenger  who  slips  upon  snow 
.ccuniulated  during  a  storm  upon  a 
r  the  car  has  started  upon  a  trip. 

(April  10,  1908.) 


Ij>  XCEPTIONS  by  plaintiff  to  an  order  of 
J  the  Superior  Court  for  Providence  Coun- 
ty directing  a  verdict  in  defendant's  favor 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  A.   Williams,  for  plaintiff: 

It  is  the  duty  of  the  railroad  company  to 
keep  the  steps  and  platforms  of  its  cars 
reasonably  free  from  snow  and  ice. 

Foster  v.  Old  Colony  Street  R.  Co.  182 
Mass.  378,  65  N.  E.  795;  Gilman  v.  Boston 
&  M.  R.  Co.  168  Mass.  454,  47  N.  E.  193; 
Weston  V.  New  York  Elev.  R.  Co.  73  N. 
Y.  595;  Herbert  v.  St.  Paul  City  R.  Co.  85 
Minn.  341,  88  N.  W.  996;  Neslie  v.  Second 
A  Third  Streets  Pass.  R.  Co.  113  Pa.  3CJ.  6 
Atl.  72. 

Messrs.  Henry  W.  Hayes  and  Alonso 
R.  Williams,  for  defendant: 

A  carrier  is  bound  to  exercise  only  such 
care  relative  to  the  condition  of  its  plat- 
forms and  steps  as,  under  the  circumstances 


te.  —  Duty  of  carrier  of  paaaeti- 

0  keep  steps  of  cars  free  from 
and  ice. 

■  V.  Pennsylvania  Co.  Ill  N.  Y. 
R.A.  252,  18  N.  E.  859  (set  out  and 

in  Riley  v.  Rhode  Island  Co.), 
ibtedly  the  leading  decision  upon 
Lion  as  to  the  duty  of  a  carrier  of 
rs  to  keep  the  steps  and  platforms 
irs   free    from   snow   and   ice;    and 

1  rules  laid  down  by  the  different 
e,  in  the  main,  uniform,  a  few  cases 
place  a  stricter  duty  upon  the  car- 

rbert  v.  St.  Paul  City  R.  Co.  85 
1,  88  N.  W.  996,  the  court,  in  sus- 
i  recovery  by  a  passenger  who  was 
y  slipping  on  an  icy  street-car  step, 
rhe  duty  defendant  owed  to  its  pas- 
vas  the  exercise  of  the  highest  de- 
are  to  keep  its  platforms  and  steps 
condition  for  their  use,  consistent 
undertaking  to  transport  them,  in 
ate,  in  the  season  when  such  duties 
as  far  as  practicable,  considering 
ite,  the  temperature  and  the  condl- 
he  air  and  ground  with  respect  to 
listure,  and  frost." 
le  court,  in  Louisville  &,  N.  R.  Co. 
rel,  17  Ky.  L.  Rep.  1037,  33  S.  W. 
re  the  evidence  conduced,  to  some 
)  support  the  allegations  of  a  plain- 
fell  upon  an  icy  car  platform,  re- 
set aside  the  verdict  of  a  jury  in 
such  plaintiff,  although  it  was  con- 
st  at  times   it   is  unreasonable   to 

■  require  railroad  companies  to  keep 
orm  in  front  of  the  cars  clear  of  ice, 
d  sleet. 

a  Foster  v.  Old  Colony  Street  R. 
Mass.  378,  65  N.  E.  795,  where  a 
ir  company  undertook  to  prevent 
..(N.S.) 


the  open  steps  of  its  car  from  becoming 
slippery  by  the  application  of  sand,  etc., 
the  court  held  that  neglect  and  failure  to  do 
BO,  which  resulted  in  injury,  was  actionable. 
This  decision,  however,  should  be  confined 
strictly  to  the  facts  of  the  case,  as  is  noted 
in  the  opinion  of  Riley  v.  Ruode  Island 
Co. 

It  is  the  duty  of  a  railroad  company  to 
remove  an  accumulation  of  ice  from  the  step 
of  a  car  before  the  train  leaves  the  original 
starting  point,  and,  if  a  passenger  is  in- 
jured, and  the  injury  is  due  to  failure  of 
the  company  to  jjerform  such  duty,  it  is  lia- 
ble, in  the  absence  of  contributory  negligence 
on  the  part  of  the  injured  passenger.  Gil- 
man  V.  Boston  k  M.  R.  Co.  168  Mass.  454, 
47  N.  E.  193. 

In  Neslie  v.  Second  &  Third  Streets  Pass. 
R.  Co.  113  Pa.  300,  6  Atl.  72,  there  was  evi- 
dence that  the  ice  which  caused  plaintiff's 
fall  had  been  suffered  to  remain  on  the  car 
step  from  the  previous  day;  and  the  court, 
in  holding  that  the  case  was  one  for  the 
jury,  said:  "It  may  be  impossible,  in  the 
winter,  to  prevent  deposits  on  the  step  by 
falling  snow,  or  from  the  feet  of  persons  en- 
tering the  car,  and  which,  in  either  case,  may 
result  in  the  formation  of  ice.  The  main 
question  in  regard  to  this  is  whether  it  re- 
mained there  for  such  time,  and  in  such 
form,  as  to  establish  the  negligence  of  the 
defendant,  and  that  this  negligence  contrib- 
uted to  the  injury  of  the  plaintiff." 

A  passenger  who  is  injured  by  falling  on 
a  patch  of  ice  frozen  to  the  portion  of  the 
deck  of  a  ferryboat  used  by  passengers  as  a 
passageway  has  a  prima  facie  right  to  hold 
the  ferry  company  liable  therefor  when  it 
appears  that  the  ice  could  not  have  become 
so  frozen  during  the  passage  of  the  boat. 
Rosen  v.  Boston,  187  Mass.  245,  68  L.R.A. 
153,  72  N.  E.  992. 
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of  the  weather  and  of  the  fact  of  its  car 
being  in  transit,  could  reasonably  be  exer- 
cised. 

Palmer  v.  Pennsylvania  Co.  Ill  N.  Y.  488, 
2  L.R.A.  252,  18  N.  E.  859;  Kelly  v.  Man- 
hattan R.  Co.  112  N,  y.  443,  3  L.R.A.  74, 
20  N.  E.  383;  Feam  v.  West  Jersey  Ferry 
Co.  143  Pa.  122,  13  LJLA.  366,  22  Atl.  708; 
Hayman  v.  Pennsylvania  R.  Co.  118  Pa.  508, 
11  Atl.  815;  Farley  v.  Philadelphia  Trac- 
tion Co.  132  Pa.  58,  18  Atl.  1090;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  T.  Aldridge,  27 
Ind.  App.  498,  61  N.  E.  741;  Rusk  v.  Man- 
hattan R.  Co.  46  App.  Div.  100,  61  N.  Y. 
Supp.  384;  Goddard  t.  Boston  &  M.  R.  Co. 
179  Mass.  62,  60  N.  E.  486. 

Douglas,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

On  the  1st  day  of  March,  1907,  the  plain- 
tiff, in  descending  from  a  street  car,  operated 
by  the  defendant,  slipped  from  the  step  of 
the  car  and  fell  and  was  injured.  A  snow- 
storm had  commenced  the  night  before,  and, 
with  intermissions  of  rain,  continued  during 
that  day.  The  average  temperature  until  af- 
ter the  accident  was  below  the  freezing  point. 
It  appeared  in  evidence  that  before  starting 
upon  the  trip  on  which  the  accident  occurred 
the  conductor  had  removed  from  the  step 
such  snow  and  ice  as  had  accumulated  there, 
but  that,  after  starting  from  the  terminus 
of  the  route,  ice  or  snow  had  been  deposited 
on  the  step  by  the  feet  of  incoming  passen- 
gers, and  so  remained  in  considerable  mass 
when  the  plaintiff  placed  his  foot  upon  it 
in  alighting.  He  testifies  that  before  step; 
ping  down  he  saw  the  snow  and  ice  there, 
but  used  due  care  in  descending.  Upon 
these  facts  the  Superior  court  held  that  no 
negligence  on  the  part  of  the  defendant  had 
been  shown,  and  directed  a  verdict  for  the 
defendant.    To  this  direction  the  plaintiff 


excepted,  and  the  case  is  before  us  upon  tha 
bill  of  exceptions  based  thereon. 

We  think  the  verdict  was  rightly  directed. 
The  legal  principles  affecting  the  responsi- 
bility of  a  railroad  company  with  respect  to 
the  removal  of  snow  and  ice  from  the  plat- 
form and  steps  of  its  cars  are  well  stated 
in  Palmer  v.  Pennsylvania  Co.  Ill  N.  Y. 
488,  493,  495,  2  L.R.A.  252,  18  N.  E.  859, 
861,  where  it  is  said  by  Ruger,  Ch.  J.:  "The 
immediate  and  continuous  removal  of  all 
snow  and  ice  from  such  trains,  or  the  cover- 
ing of  them  with  sand  or  ashes  in  such  man- 
ner that  no  slippery  places  shall  be  at  any 
time  exposed,  would  be  quite  impracticable 
and  beyond  the  duty  which  a  railroad  com- 
pany owes  to  its  passengers.  The  presence 
of  snow  or  ice  upon  exposed  places  on  mov- 
ing cars  is  an  accident  of  the  hour,  and  no 
ordinary  diligence  could,  during  the  preva- 
lence of  a  storm,  wholly  remove  its  effects 
from  the  places  exposed  to  its  action,  so  as 
to  prevent  accidents  to  heedless  and  inat- 
tentive travelers.  A  passenger  on  a  rail- 
road train  has  no  right  to  assume  that  the 
effects  of  a  continuous  storm  of  snow,  sleet, 
rain,  or  hail  will  be  immediately  and  effectu- 
ally removed  from  the  exposed  platform  of 
the  car  while  making  its  passage  between 
stations,  or  the  termini  of  its  route,  and  it 
would  he  an  obligation  beyond  a  reasonable 
expectation  of  performance  to  require  a  rail- 
road corporation  to  do  so.  .  .  .  It  is 
safe  to  say  that  such  corporations  should 
not  be  held  responsible  for  the  dangers  pro- 
duced by  the  elements  until  they  have  as- 
sumed a  dangerous  form,  and  they  have  had 
a  reasonable  opportunity  to  remove  their 
effects."  This  case  is  approved  in  Kelly 
V.  Manhattan  R.  Co.  112  N.  Y.  443,  3  L.Rjii. 
74,  20  N.  E.  383.  In  Feam  v.  West  Jersey 
Ferry  Co.  143  Pa.  122,  128,  13  L.R.A.  366, 
22  Atl.  708,  709,  the  court  says:     "It  is 


But  no  legal  duty  is  imposed  upon  a  rail- 
road company  to  remove  ice  from  the  rail- 
ing or  platform  at  the  front  end  of  an  ex- 
press car,  or  to  make  such  platform  safe  for 
passengers  to  get  on  or  ride  upon.  Ohio  & 
M.  R.  Co.  V.  AUcnder,  59  111.  App.  620. 

While  the  general  rule,  as  above  illus- 
trated, seems  to  relieve  a  carrier  from  the 
duty  of  removing  ice  or  snow  which  falls 
en  route,  a  request  to  charge  that  if  a  car- 
rier's car  platform  and  steps  became  icy 
en  route,  which  caused  plaintiff  to  fall  as 
he  was  about  to  alight,  the  jury  would  not 
be  authorized  to  find  that  defendant's  em- 
ployees were  negligent  in  not  removing,  or 
attempting  to  remove,  the  ice  after  the  train 
arrived  at  plaintiff's  station,  was  held  prop- 
erly refused  in  Haas  v.  St.  Louis  &  S.  F. 
R.  Co.  128  Mo.  App.  79,  106  S.  W.  599,  the 
court  saying:  "Conditions  may  arise 
.  .  .  when  it  would  be  the  company's 
duty,  en  route,  to  remove  ice,  etc.,  from  Its 
16  L.RA.(N.S.) 


steps  for  the  safety  of  passengers  in  get- 
ting on  and  off  its  cars.  ...  In  such 
circumstances  the  duty  of  the  company 
should  be  measured  by  the  danger  of  the  sit- 
uation; and  if  it  is  apparent  to  a  reasonably 
prudent  person  that  passengers  cannot  get 
on  or  off  the  cars,  exercising  reasonable  care, 
without  danger  of  falling,  the  steps  and  plat- 
form should  be  put  in  such  condition  as  to 
enable  them  to  do  so,  even  though  the  train 
must  be  delayed  for  that  purpose." 

A  passenger  is  guilty  of  contributory  neg- 
ligence which  precludes  recovery  where  he 
falls  and  is  injured  in  attempting  to  alight 
from  the  rear  of  a  car,  the  platform  of  which 
he  knows  to  be  covered  with  snow  and  ice, 
and  the  conductor  is  standing  at  the  front 
platform  of  the  car  to  assist  passengers  on 
and  off,  to  the  knowledge  of  such  passenger. 
Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v.  Aldridge, 
27  Ind.  App.  498,  61  N.  E.  741. 
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wn  that  rain  or  gnow,  falling  upon 
walks  of  a  town  or  citjr,  the  steps 
tforms  of  railway  cars,  and  the 
ferryboats,  will  render  them  slip- 
i  consequently  more  difficult  to  walk 
nt  it  is  not  practicable  to  absolutely 
this  condition  while  the  rain  or 
falling,  and  the  mere  existence  of 
;  the  storm  which  causes  it  raises 
mption  of  negligence  on  the  part  of 
icipality,  the  railway,  or  ferry  com- 
To  the  same  effect  are  Pittsburgh, 
St.  L.  R.  Co.  V.  Aldridge,  27  Ind. 
,  61  N.  E.  741 ;  Rusk  v.  Manhattan 
6  App.  Djv.  100,  61   N.  Y.  Supp. 

ses  cited  by  the  plaintiff  do  not  deny 
that  a  railroad  company  is  not  re- 
for  the  existence  of  ice  or  snow 
steps  of  its  cars  until  it  has  had 
time  and  opportunity  consistently 
duty  to  transport  its  passengers  to 
he  accumulation;  but  they  present 
mces  where  the  opportunity  to  re- 
ice  or  snow  was  neglected.  Thus, 
r  V.  Old  Colony  Street  R.  Co.  182 
B,  380,  65  N.  E.  795,  the  route  was 
d  there  had  been  a  stop  of  fifteen 
at  the  terminus,  during  which  it  ap- 
lat  no  effort  had  been  made  to  re- 
e  snow,  and  also  facilities  were 
have  covered  the  snow  or  ice  with 
lich  there  was  evidence  had  been 
.  The  court  says:  "The  jury  were 
d  in  finding  that,  under  the  cir- 
es  of  this  case,  the  defendant  could 
rented,  and  had  undertaken  to  pre- 
open  steps  of  this  car  from  being 
when  the  plaintiff  alighted  from  it." 
n  V.  Boston  £  M.  R.  Co.  168  Mass. 
r.  E.  193,  it  was  held  that  the  jury 
Tanted  in  finding  that  the  snow 
rare  on  the  steps  of  the  car  before 
e  station;  and  the  cases  of  Palmer 
Ivania  Co.  Ill  N.  Y.  488,  2  L.R.A. 
i.  E.  859,  and  Kelly  v.  Manhattan 
ipra,  are  distinguished.  In  Neslie 
A  Third  Streets  Pass.  R.  Co.  113 
I  Atl.  72,  the  evidence  was  held  suf- 
show  that  the  ice  had  been  allowed 
t  from  the  day  before, 
case  at  bar  we  think  it  would  be 
ible  to  hold  that  it  was  the  duty 
fendant  corporation  to  prevent  the 
1  becoming  slippery  by  the  ingress 
efers  during  the  passage  of  the  car 
route.  In  a  climate  such  as  ours 
ual  performance  of  such  a  duty 
times  cause  serious  inconvenience  to 
ling  public,  and  during  the  con- 
of  a  storm  would  be  impossible, 
alence  of  stormy  weather  and  a 
emperature  imposes  upon  a  passen- 
tra  degree  of  care,  which  he  cannot 
(N.8.) 


expect  the  carrier  to  save  him  from.  He 
must  bear  his  share  of  the  burden  of  "the 
inconstant  year." 

The  plaintiff's  exception  is  overruled,  and 
the  cause  is  remitted  to  the  Superior  Court 
for  judgment  upon  the  verdict. 


WASHINGTON  SUPREME  OOITRT. 

RE  J.  W.  ROBINSON. 
(—  Wash.  — ,  02  Pac.  920.) 

Attorney  —  disbarment  —  Jurisdiction. 

1.  The  appellate  court  which  has  power 
to  admit  an  attorney  to  practice  has  in- 
herent original  jurisdiction  to  suspend  or 
disbar  him  for  offensive  language  directed 
towards  it  in  a  petition  for  a  rehearing. 
Same  —  oiTenslve  language. 

2.  An  attorney  who  states  in  a  petition 
for  a  rehearing  that  it  is  commonly  reported 
that  the  court  was  controlled  by  political 
motives  in  its  decision  in  the  case,  and  sug- 
gests that  in  order  to  relieve  itself  from 
such  slanderous  rumors  it  should  entertain 
the  petition  and  that  the  petition  need  not 
become  public  roperty,  violates  his  stat- 
utory duty  to  maintain  due  respect  to  the 
court  and  to  abstain  from  offensive  person- 
ality, and  is  guilty  of  an  attempt  to  intimi- 
date the  court  into  a  favorable  decision,  al- 
though he  himself  disavows  his  belief  in  the 
truth  of  the  scandalous  statements  and  of 
any  intention  to  reflect  on  the  court. 

(December  26,  1907.) 


Case  Jiote.  —  Want  of  due  respect  to- 
ward court  in  legal  papers  as  ground 
for  dtsbarment. 

As  a  proceeding  for  disbarment  of  an  at- 
torney is  one  generally  conceded  not  to  be 
for  the  purpose  of  punishment,  but  for  the 
purpose  of  preserving  the  courts  of  justice 
from  the  official  ministration  of  persons  un- 
fit to  practise  in  them,  the  courts  have  gen- 
erally exercised  the  power  with  great  cau- 
tion and  have  seldom  exercised  it  except  in 
clear  cases  of  misconduct  affecting  the  stand- 
ing and  character  of  the  party  as  an  at- 
torney, and  for  reasons  such  as  would  render 
the  continuance  of  the  attorney  in  practice 
incompatible  with  a  proper  respect  of  the 
court  for  itself,  or  a  proper  regard  for  the 
integrity  of  the  profession;  and  therefore 
even  where  an  attorney  made  false,  scan- 
dalous, and  defamatory  charges  in  pleadings 
or  other  legal  papers  against  a  court  or  ju- 
dicial officer,  which  charges  had  no  connec- 
tion either  with  the  issues  or  with  the  relief 
to  be  granted,  but  were  made  for  the  sole 
purpose  of  menacing  or  scandalizing  and  dis- 
gracing the  court  or  judge  at  whom  they 
were  directed,  the  courts  have  often  in- 
flicted the  lighter  punishment  of  suspension 
for  a  certain  time  when  in  fact  the  offense 
was  of  such  gravity  that  they  would  have 
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PROCEEDINGS  for  disbarment  of  J.  W. 
Robinson.     Suspension  decreed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  John  D.  Atkinson,  A.  J.  Falk- 
nor,  and  B.  G.  Sharpe  for  the  State.  ' 

Messrs.  W.  R.  Bell,  T.  M.  Vance,  and 
Ben  Sheeks  for  respondent. 

Crow,  J.,  delivered  the  opinion  of  the 
court: 

On  September  26,  1907,  this  court  dis- 
missed an  appeal  in  cause  No.  6,800,  en- 
titled "In  Re  Estate  of  John  Sullivan,  De- 
ceased. Marie  Carrau,  Appellant,  v.  Edward 
Corcoran  et  al..  Respondents."  On  October 
28,  1907,  J.  W.  Robinson,  as  attorney  for 
the  appellant,  filed  a  petition  for  rehearing, 
containing  the  following  language: 


"When  I  started  to  dictate  this  petition 
for  rehearing,  I  intended  to  place  herein  the 
facts  as  to  the  rumors  which  had  become 
common  property  of  the  public  in  the  city 
of  Seattle,  at  the  time  and  shortly  after  the 
motion  to  dismiss  this  appeal  was  filed  in 
May,  1907,  claiming  and  pretending  to  know 
in  advance  which  of  the  honorable  members 
of  this  court  were  to  vote  to  dismiss  this  ap- 
peal, and  the  names  of  four  of  the  members 
of  this  court  were  bandied  from  mouth  to 
mouth  in  public,  who,  it  was  alleged,  for 
political  reasons  were  to  dismiss  this  appeal, 
involving  an  estate  worth  more  than  $1,000,- 
000,  one  half  of  which,  as  shown  upon  the 
records  in  this  court  for  years  past,  belonged 
or  would  belong  to  the  political  ring  who  has 
controlled  the  politics  of  this  state  for  years, 


been  entirely  within  the  law  if  they  had 
proceeded  to  inflict  the  severest  penalty,  and 
permanently  disbarred  the  offending  attor- 
ney. And  especially  is  this  true  where  the 
attorney  made  some  disavowal  of  any  Im- 
proper motive  on  his  part,  or  some  ex- 
planation was  offered  to  mitigate  their  of- 
fensive character.  However,  in  a  number  of 
cases  the  language  used  by  an  attorney  in 
his  pleadings  or  other  legal  papers  has  been 
of  such  scandalizing,  insulting,  and  mena- 
cing character  that  the  courts  have  consid- 
ered the  offender  wholly  unfit  to  follow  his 
profession,  and  as  a  protection  to  themselves 
have  meted  out  what,  to  him.  at  least,  would 
be  the  severest  punishment.  A  most  flagrant 
case  of  this  kind  is  -reported  in  the  leading 
case  of  People  ex  rel.  Rogers  v.  Green,  9 
Colo.  506,  13  Pac.  514,  where  an  attorney  at 
law  was  disbarred  for  unwarrantably,  and 
without  foundation  or  probable  cause,  char- 
ging a  judge  and  a  brother  attorney  with 
bribery  and  unprofessional  conduct,  and  for 
attempting  to  have  them  removed  from  office. 
The  court  said:  "Neither  the  letter  nor 
the  spirit  of  the  attorney's  privilege  per- 
mits him  to  enter  our  courts,  and  spread 
upon  judicial  records  charges  of  a  shocking 
and  felonious  character  against  brother  at- 
torneys, and  against  judges  engaged  in  the 
administration  of  justice,  upon  mere  rumors, 
coupled  with  facts  which  should,  of  them- 
selves, create  no  suspicion  of  official  corrup- 
tion in  a  just  and  fair  mind.  And  although, 
in  actions  of  libel  and  slander,  it  has  been 
thought  wise  to  exempt  them  from  liability 
for  defamatory  words,  published  or  spoken, 
in  the  course  of  judicial  proceedings,  pro- 
vided such  words  are  material,  in  a  disbar- 
ment proceeding  the  recognition  of  such  a 
privilege  could  neither  secure  justice  nor 
advance  the  independence  of  the  bar.  On  the 
contrary,  its  inevitable  tendency  would  be 
to  destroy  the  respect  due  to  the  profession 
as  well  as  to  the  bench,  and  cripple  the  in- 
fluence and  usefulness  of  both."  The  court 
in  this  case  took  judicial  notice  of  the  fact 
that  the  name  of  respondent  had  once  before 
been  stricken  from  the  roll  for  malconduct 
in  office,  such  malconduct  being  a  malicious 
verbal  assault  upon  the  judge  of  a  district 
16L.R.A.(N.S.) 


court  for  rulings  in  a  case  before  said  judge 
wherein  respondent  was  of  counsel.  This 
latter  case  is  reported  in  People  ex  rel.  El- 
liott V.  Green,  7  Colo.  237,  49  Am.  Rep.  351, 
3  Pac.  65. 

This  same  attorney  a  few  years  later  came 
in  conflict  with  the  United  States  circuit 
court  of  appeals,  where,  as  reported  in  Kel- 
ley  T.  Boettcher,  27  C.  C.  A.  177,  40  U.  S. 
Apik  620,  82  Fed.  794,  he  filed  in  the  court 
a  brief  filled  with  denunciaton  and  abuse  of 
tlie  judges  who  decided  the  case  against  him 
below,  and  containing  attacks  upon  their  in- 
telligence, integrity,  and  personal  character. 
The  court  in  this  instance,  in  addition  to 
striking  the  brief  from  the  files,  ordered  the 
■ame  of  the  attorney  to  be  stricken  from  the 
record  as  solicitor  and  counsel,  and  refused 
to  permit  him  to  be  heard  further  in  the 
case  either  orally  or  by  brief.'  For  this  of- 
fense a  proceeding  for  disbarment  was  eom- 
menced  against  him  in  the  circuit  court  the 
judges  of  which  he  had  libeled,  and  'is  re- 
ported in  United  States  ex  rel.  Hallett  v. 
Green,  85  Fed.  857.  When  called  upon  to 
show  why  he  should  not  be  disbarred  there- 
for, he  reaffirmed  such  libel  in  both  written 
answer  and  oral  argument.  For  this  latter 
offense,  however,  he  was  not  on  trial,  but  for 
the  other  he  was  disbarred  from  any  longer 
practising  in  the  circuit  as  an  attorney  at 
law  or  solicitor  in  chancery.  In  this  ease 
the  court  took  cognirance  of  the  fact  that 
the  attorney  had  been  disbarred  from  the 
state  court  also,  and  remarked  that  the  rec- 
ord disclosed  a  poor  return  for  the  leniency 
indulged  in  allowing  respondent  to  practise 
in  the  Federal  court  for  seventeen  or  eight- 
een years  after  disbarment  by  the  highest 
court  of  the  state  of  which  he  was  a  citi- 
zen. 

So  in  Re  Mains,  121  Mich.  603,  80  N.  W. 
714,  it  was  held  to  be  just  ground  for  disbar- 
ment, for  an  attorney  at  law,  in  support 
of  a  motion  that  the  judge  of  another  eir- 
cuit  be  brought  in  to  preside  in  a  case 
against  him,  to  spread  upon  the  records  of 
the  court  an  affidavit  containing  charges  of 
conspiracy  and  corruption  on  the  part  of 
the  circuit  judge  and  the  attorneys  for  the 
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ler  whose  influence  and  direction  it 
ted  certain  members  of  this  honor- 
irt  were  nominated  to  their  present 
position,  and  the  head  of  which  ring 
losition  to  control  with  the  President 
Jnitcd  States  the  Federal  patronage 
itate  of  Washington,  which  included 
nry  near  future  the  position  of  one 
ind  two  United  States  district  judges, 
ch  positions  members  of  this  court 
n  agreed  upon;  and  that  this  rumor 
?h  common  property  in  Seattle,  as 
in  other  portions  of  the  state,  that 
I  men  and  citizens  of  integrity,  feel- 
niliated  that  any  person  would  dare 
uch  a  suggestion  or  such  a  state- 
)out  the  judges  of  the  highest  court 
state,  that  they  were  demanding  that 


a  grand  jury  investigate  the  litigation  and 
the  people,  including  the  courts,  connected 
with  the  litigation  and  distribution  of  the 
Sullivan  estate.  And,  while  we  fully«realize 
that  this  honorable  court  and  its  members 
are  practically  powerless  to  meet  such  as- 
saults, and  that  its  dignity  ordinarily  will 
not  allow  or  permit  its  members  to  recog- 
nize such  slander,  it  is  nevertheless  true  that 
this  honorable  court  in  passing  upon  this 
motion  to  dismiss  this  appeal  had  the  oppor- 
tunity, and  we  believe  it  was  its  duty  to 
itself,  and  to  each  member  of  the  court,  and 
to  the  good  name  of  the  court  and  the  good 
people  of  this  state,  and  as  a  complete  and 
perfect  answer  to  all  that  was  being  said 
in  the  exercise  of  the  court's  powers  to  dis- 
miss an  appeal  for  failure  to  do  something 


r,  for  which  charges  there  was  no 
ion  whatever  in  the  facts, 
in  Re  Murray.  33  N.  Y.  S.  R.  831,  11 
Supp.  336,  it  was  held  that  an  at- 
it  law  should  be  disbarred  where,  in 
avit  filed  in  a  surrogate  court,  he 

the  surrogate  with  corrupt  prac- 
ad  also  charged  him  while  presiding 

court  with  being  an  infamous,  fore- 
and  corrupt  judge, — and  especially 
t  further  appeared  that,  on  being  ar- 

in  the  supreme  court  for  his  pro- 
,1     misconduct,     he     reiterated     the 

in  the  ailidavit  and  insisted  upon 
th  of  them. 

ler  case  of  this  nature  is  Re  Adria- 
App.  D.  C.  39,  where  an  attorney  at 
s  disbarred  because,  in  a  paper  en- 
motion  in  arrest  of  judgment  on  vor- 
le  accused  a  police  judge  of  usurjia- 
office  and  alleged  a  wrongful  and  un- 
zed  holding  of  office  by  the  United 
district  attorney,  although  he  after- 
ed  an  answer  stating  that  he  believed 
arges  to  be  true  when  he  made  them, 
ving  ascertained  that  there  were  no 

justify  his  belief,  he  withdrew  them 
ce  to  the  district  attorney  as  a  mem- 
he  bar. 

ver,  in  many  cases  the  courts  have 
ry  lenient  with  offending  attorneys, 
.ding  case  of  this  nature  is  Re  Phil- 
105  Cal.  471.  45  Am.  St.  Rep.  59,  38 
1.  884.  There  an  attornpy  at  law,  in 
'f  filed  in  the  suprenip  cnurt,  by  un- 
table  language  characterized  an  as- 
justioe  of  that  court,  who  once  had 

fellow  attorney  and  with  whom  he 
y  had  some  dealings,  as  a  corrupt. 
^,  and  wicked  person,  and  in  gen- 
sd  such  language  as  clearly  to  show 
mpt  of  court,  and  also  sliowed  his 
|)t  for  the  other  jiistices  by  intiraat- 
leaat,  that  they  might  be  improperly 
;ed,  and  threatening  them  with  the 
respect  of  the  general  public  unless 
vored  his  view  of  the  case.  In  the 
ings   for  disbarment   the   respondent 

offer  any  apology  or  make  any  ex- 
jt  in  his  written  answer  and  in  his 
gument  he  contended  that  bis  brief 
A.(N.S.) 


was  unobjectionable  and  contained  nothing 
which  he  had  not  the  right  to  put  there,  and 
his  argument  for  the  most  part  was  a  reiter- 
ation of  the  assertions  and  language  of  the 
brief.  The  court,  however,  characterized  his 
brief  as  containing  language  which  was  con- 
temptuous, unbearable,  and  entirely  unwar- 
ranted under  any  claim  of  free  speech,  and 
further  as  a  palpable  attempt  to  influence  a 
decision  of  the  court  by  base  appeals  to  the 
supposed  timidity  of  its  justices;  and  for 
this  as  punisliment  suspended  him  from 
practice  for  three  years.  It  appeared  in 
this  case  also  that  the  respondent  had  been 
guilty  several  times  before  of  ofTenses  of  a 
similar  character,  though  not  so  flagrant, 
and  that  the  court  had  always  been  very 
lenient  with  him. 

A  case  very  similar  to  Re  Robinsow  is 
Re  WooHey,  11  Bush,  95.  There  the  re- 
spondent was  sought  to  be  disbarred  because 
in  a  petition  for  rehearing  he  accused  the 
court  of  carelessness  and  indifference  to  the 
rights  of  a  certain  litigant,  and  that  the 
result  of  this  carelessness  and  indifference 
was  a  ruinous,  disastrous,  and  unjust 
judgment  against  a  party  wholly  innocent  of 
all  offense.  Afterwards  in  an  amended  peti- 
tion he  made  a  qualified  withdrawal  of  the 
offensive  language,  but  unaccompanied  by  ex- 
planation or  apology.  The  court,  after  say- 
ing that  the  offense  was  somewhat  palliated 
because  of  respondent's  avowal  under  oath 
that  he  did  not  mean  to  commit  a  contempt, 
and  his  further  declaration  that  he  did  not 
know  the  offensive  imputation  or  charge  re- 
cited in  the  rule  to  be  in  the  statement,  im- 
posed upon  him  a  fine  of  .$30  and  costs. 

So  in  Re  Snow,  27  Utah,  265,  75  Pac.  741, 
in  an  answer  in  an  action  instituted  against 
himself,  an  attorney  falsely  accused  a  jus- 
tice of  the  supreme  court  of  bartering  his 
judicial  influence  for  a  portion  of  the  pro- 
spective fruits  to  be  derived  from  vexatious 
and  groundless  litigation;  although  he  after- 
wards disclaimed  any  intention  to  reflect 
unon  the  justice  as  a  member  of  the  court. 
The  court  said  that  the  offense  was  of  such 
gravity  that  they  would  be  entirely  within 
the  law  if  they  should  proceed  to  inflict  the 
severest  punishment  and  permanently  disbar 
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which  did  not  go  to  or  affect  the  jurisdiction 
of  the  court,  to  have  resolved  every  doubt 
in  favor  of  hearing  the  same,  and  thus  wiped 
out  every  slander  in  the  exercise  of  its  dis- 
cretion, and  said  that  it  would  hear  this 
appeal  upon  its  merits,  thus  giving  the 
world  to  know  that  it  was  far  from  such 
politics.  And  barring  absolutely  the  per- 
sonal interest  and  selfishness  of  litigants  and 
counsel,  and  we  submit  that  it  became  the 
duty  of  this  honorable  court,  as  sacred  and 
conscientious  as  any  responsibility  which 
ever  rested  upon  them,  to  deny  this  motion 
and  hear  this  appeal  upon  its  merits,  which 
was  the  only  method  in  harmony  with  its 
dignity,  under  the  circumstances.  And  the 
influence  of  such  a  decision  in  the  face  of 
the  poison,  slander,  and  infamy,  which  has 
been  heaped  upon  certain  members  of  the 
court,  would  have  had  the  best  possible  in- 
fluence upon  the  good  the  supreme  court  of 
the  state  of  Washington  may  do  for  the  next 
third  of  a  century.  This  is  an  age  when  cor- 
ruption and  political  graft  have  become  so 
almost  universal  in  official  life  as  viewed  and 
believed  by  the  masses  that  no  opportunity 
to  disabuse  the  mind  of  such  ought  to  be 
overlooked  by  the  courts.  It  is  possible  that 
the  members  of  this  honorable  court  do  not 
know  of  that  which  started  as  gossip,  then 
grew  into  rumor,  and  then  to  positive  state- 
ments and  to  a  flxed  belief  in  the  minds  of 
very  many  people  until  ifbecame  the  com- 
mon property  of  all,  heard  upon  the  streets, 
in  the  hotels,  and  in  every  social  gathering; 
but,  if  this  honorable  court  or  any  member 
of  it  has  any  doubt  as  to  this  condition  or 
the  names  of  the  members  of  this  honorable 
court  of  whom  these  things  have  been  said, 
all  they  are  required  to  do  is  to  ask  some 
intimate  friend  in  Seattle  to  investigate  and 
in  confidence  report,  and  they  will  find  that 


their  names  and  what  has  been  claimed  and 
what  is  alleged  they  have  pledged  to  do  in 
advance,  concerning  this  appeal  and  its  dis- 
missal, will  have  been  in  the  mouths  of 
many  of  the  best  business  and  professional 
people  in  Seattle,  as  well  as  in  the  mouths 
of  the  uneducated  bootblack  and  bellboy. 
This  petition  for  rehearing,  while  it  is  filed 
in  a  public  office,  does  not  become  pub- 
lic property,  and  the  public  knows  nothing 
of  what  is  said  in  these  petitions,  unless 
those  who  file  them  or  some  other  person  de- 
sire they  should  get  to  the  public;  and  so 
these  words  are  said  to  the  court  without 
any  desire  in  the  remotest  degree  to  re- 
flect upon  the  court,  but  these  sentences  are 
dictated  because  of  a  high  sense  of  duty  in 
harmony  with  a  high  ideal  of  courts  and 
judges,  and  with  the  statement  that  it  is  said 
with  the  greatest  respect  for  this  honorable 
court,  and  with  the  hope  that  some  action 
may  be  deemed  proper  to  the  end  that  such 
conditions  and  those  causing  them  may  be 
not  overlooked  or  forgotten."  On  November 
16,  1907,  an  order  was  entered  directing  the 
attorney  general  to  institute  proper  proceed- 
ings, citing  said  J.  W.  Robinson  to  appear 
and  show  cause  why  for  his  offense  in  using 
such  language  his  name  should  not  be  re- 
moved from  the  roll  of  attorneys  admitted 
to  practise  law  in  the  state  of  Washington. 
Being  duly  cited,  the  respondent  appeared 
in  person  and  by  attorney,  and  filed  a  veri- 
fied answer,  in  which  he,  in  substance,  al- 
leged that  he  was  enrolled  as  an  attorney  of 
this  court  in  July,  1883;  that  it  has  at  all 
times  since  been  his  purpose  to  uphold  the 
dignity,  good  name,  and  independence  of  the 
courts;  that  he  admits  the  writing  and  fil- 
ing of  the  petition  containing  the  language 
above  quoted;  thai  in  using  such  language 
he  had  no  thought  or  intention  of  being  in- 


him,  but  because  of  his  former  good  record 
his  sentence  was  mitigated  to  a  suspension 
of  only  sixty  days.  In  the  action  against 
respondent  there  were  two  other  attorneys 
connected  with  him,  one  of  whom  prepared 
the  case  and  drafted  the  pleadings  and  as- 
sumed the  management  and  control  of  the 
case  throughout.  The  court,  however,  after 
severely  condemning  his  conduct,  in  defer- 
ence to  the  position  of  a  committee  of  the 
bar  association  and  in  view  of  his  allega- 
tion that  he  inserted  in  the  answer  the 
scandalous  matter  referred  to  on  the  assur- 
ance by  respondent  that  it  was  true,  dis- 
missed the  case  as  to  him,  as  also  the  case 
against  the  other  attorney,  who,  it  appeared, 
had  nothing  to  do  with  the  preparation  of 
the  case. 

In  De  Armas's  Case,  10  Mart.  (La.)  123, 
an  attorney  was  suspended  from  practice  for 
using  indecorous  language  in  a  petition  for 
rehearing. 

So  in  Peonle  ex  rel.  Skelton  v.  Brown,  17 
Colo.  431,  30  Pac.  338,  it  was  held  that, 
16  LJLA.(N.S.) 


where  an  attorney  incorporated  into  a  print- 
ed argument  flied  in  the  supreme  court 
scandalous  and  abusive  language  against  his 
opponent,  not  pertinent  to  the  argument,  his 
conduct  was  grossly  unprofessional,  for 
which  he  might  be  punished  as  for  contempt 
and  malconduct  in  office;  and  for  which  he 
was  suspended  from  practice  for  six  months 
and  until  the  payment  of  all  the  costs. 

In  Re  Lambuth,  18  Wash.  478,  51  Fm. 
1071,  an  attornejr,  soon  after  mailing  a  pe- 
tition for  rehearing  in  which  he  employed 
offensive  and  discourteous  language  towards 
the  court,  disavowed  any  intention  to  use  of- 
fensive language  and  did  everything  possible 
to  purge  the  offense  in  the  action  brought  to 
disbar  him.  The  court  became  satisfied  with 
his  disavowal  of  intentional  offense  and  dis- 
respect, and  granted  his  prayer  to  strike  the 
offensive  language  from  the  petition,  and 
discharged  the  ruling  against  him. 

As  to  failure  to  appear,  or  tardiness  of 
attorney,  as  contempt  of  court,  see  case  note 
to  Ex  parte  Clark,  ante,  389. 
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disrespectful  toward  this  court; 
language  was  hastily  dictated,  but 
prior  to  the  expiration  of  the  time 
the  petition;  that  it  was  liurriedly 
■d  and  submitted  without  oppor- 
consult  his  associate  counsel ;  that 
f  the  language  used  did  he  intend 

this  court  by  other  than  what  he 
I  legitimate  argument  to  decide  in 
;  tbat  the  proceeding  wherein  the 
ras  filed  was  one  of  arduous  litiga- 
nding  over  a  period  of  seven  years, 
ist  importance  to  his  client;  that 
irs  mentioned  had  come  to  his 
;,  weighed  on  his  mind,  annoyed 

on  account  of  his  case  and  also  on 
>f  the  feeling  he  .entertained 
good  name  of  this  court;  that 
me  prior  to  the  order  of  this 
rected  to  the  attorney  general 
>ccurred  to  him  that  the  lan- 
^ht  be  thought  contemptuous  or  in 
lisrespectful  to  this  court  or  any  of 
;rs;  that  he  now  accepts  the  action 
urt  as  holding  that  the  language 
susceptible  of  such  construction; 
espectfully  asks  permission  to  ex- 
!  same,  and  that  he  now  offers  to, 

apologize  to  this  court.  He  prays 
lisclaimer  be  accepted ;  that  the  ob- 
e  language  be  stricken;  that  he 
ted  to  substitute  a  corrected  peti- 
i   that   these   proceedings   be   dis- 

answer  the  respondent  does  not 
our  original  jurisdiction,  but  his 
did  so  in  their  oral  argument  in 
:o  the  opening  brief  of  the  attorney 
It  is  well  settled  by  numerous  de- 
lat  a  court  authorized  to  admit 
ey  has  inherent  jurisdiction  to  bus- 
isbar  him  for  sufficient  cause,  and 
jurisdiction  does  not  necessarily 
L  any  express  constitutional  provi- 
tatutory  enactment.  In  Re  Lam- 
Aash.  480,  51  Pac.  1071,  this  court 
lut  power  to  strike  from  the  rolls 
it  in  the  court  itself.  No  statute 
)  necessary  to  authorize  the  pun- 
n  proper  cases.  Statutes  and  rules 
ilate  the  power,  but  they  do  not 
It  is  necessary  for  the  protec- 
e  court,  the  proper  administration 
•.,  the  dignity  and  purity  of  the 
I,  and  for  the  public  good  and  the 
I  of  clients.  Attorneys  may  for- 
professional  franchi.se  by  abusing 
16  power  to  exact  the  forfeiture  is 
the  courts  which  have  authority 
attorneys  to  practice.  Such  power 
pnsable  to  protect  the  court,  the 
ation  of  justice,  and  themselves; 
rncys  themselves  are  vitally  con- 
preventing  the  vocation  from  be- 
.(N.S.) 


ing  sullied  by  the  conduct  of  unworthy  mem- 
bers." Respondent's  attorneys  insist  that 
this  decision  has  been  overruled  by  the  sub- 
sequent case  of  Re  Waugh,  32  Wash.  50,  72 
Pac.  710.  A  clear  distinction  exists  be- 
tween the  two  cases.  In  the  Lambuth  Case 
the  proceeding  was  an  original  one,  ordered 
by  this  ciurt  under  circumstances  almost 
identical  with  those  now  before  us.  There, 
as  here,  the  respondent  incorporated  offen- 
sive language  in  a  petition  for  rehearing, 
and  this  court  in  the  proper  exercise  of  its 
jurisdiction  directed  that  original  disbar- 
ment proceedings  be  instituted.  In  the 
Waugh  Case  the  fraudulent  acts  complained 
of  were  alleged  to  have  been  immediately 
directed  against  the  superior  court  of  the 
state  of  Washington  in  and  for  Skagit  coun- 
ty, and  it  was  held  that  the  proceedings  for 
disbarment  should  originate  in  that  court. 
Although  certain  expressions  in  the  Waugh 
Case,  when  considered  separately,  might 
possibly  suggest  the  oral  arguments  made 
by  respondent's  attorneys,  an  examination 
of  the  entire  opinion  will  show  their  con- 
tention to  be  without  merit.  We  have  never 
held,  nor  was  it  ever  our  intention  to  hold, 
that  this  court  has  no  original  jurisdiction 
in  a  proceeding  such  as  the  one  now  before 
us.  Such  jurisdiction  undoubtedly  exists. 
Weeks,  Attorneys  at  Law,  2d  ed.  g  80,  p. 
154;  Re  Lambuth,  supra;  Bradley  v.  Fisher, 
13  Wall.  335,  20  L.  ed.  646;  People  ex  rel. 
Rogers  v.  Green,  9  Colo.  506,  13  Pac.  514; 
State  ex  rel.  Johnson  v.  Gebhardt,  87  Mo. 
App.  542;  Re  Boone  (C.  C.)  83  Fed.  944; 
Re  Smith,  73  Kan.  743,  85  Pac.  584;  note 
to  State  V.  Mosher,  5  Am.  &,  Eng.  Anno. 
Cas.  990.  Section  4765,  Ballinger's  Anno. 
Codes  &  Statutes,  provides  that  "it  shall  be 
the  duty  of  an  attorney  and  counselor  .  . 
(2)  to  maintain  the  respect  due  to  the 
courts  of  justice  and  judicial  officers;  .  . 
(4)  to  employ,  for  the  purpose  of  main- 
taining the  causes  confided  to  him,  such 
means  only  as  are  consistent  with  truth, 
and  never  to  seek  to  mislead  the  judge  by 
any  artifice  or  false  statement  of  fact  or 
law;  .  .  .  (6)  to  abstain  from  all  of- 
fensive personality."  The  use  by  respondent 
of  the  insulting,  contemptuous,  and  scandal- 
ous language  contained  in  the  petition  for 
rehearing  constitutes  a  flagrant  violation  of 
each  and  all  of  the  statutory  duties  above 
mentioned.  People  ex  rel.  Rogers  v.  Green, 
supra;  People  ex  rel.  Skelton  v.  Brown,  17 
Colo.  431,  30  Pac.  338;  Morrison  v.  Snow, 
26  Utah,  247,  72  Pac.  924;  Re  Snow,  27 
Utah,  265,  75  Pac.  741;  Re  Philbrook,  105 
Cal.  471,  45  Am.  St.  Rep.  59,  38  Pac.  511, 
884;  Re  Woolley,  11  Bush,  95. 

After  a  careful  analysis  of  respondent's 
language,  we  are  compelled  to  hold  that  he 
has  failed  to  maintain  the  respect  due  to 
34 
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the  court;  that  he  has  not  abstained  from 
offensive  personalities,  and  that  be  has  at- 
tempted to  intimidate  this  court  into  ren- 
dering a  favorable  decision.  He  is  an  at- 
torney of  ability  and  long  experience  in  the 
practice  of  his  profession,  who  has  partici- 
pated in  much  important  litigation,  involv- 
ing intricate  questions  of  law  'and  large 
financial  interests,  and  has  also  served  as 
one  of  the  superior  judges  of  this  state.  It 
would  be  idle  to  suggest  that  he  does  not 
understand  the  ethics  of  the  honorable  pro- 
fession of  which  he  is  a  member;  that  he 
does  not  comprehend  the  obligations  resting 
upon  attorneys  and  counselors  at  law,  or 
that  he  ought  not  to  appreciate  that  dig- 
nity, honor,  and  respect  which  should  al- 
ways be  extended  to  the  judiciary.  In  his 
petition  he  presented  all  relevant  points, 
and  must  have  known  that  the  lang^ge  now 
under  consideration  was  not  germane  there- 
to. While  we  neither  concede  nor  tielieve 
that  the  rumors  mentioned  were  current  in 
the  city  of  Seattle  or  elsewhere,  nevertheless, 
if  such  false  and  scandalous  rumors  should 
at  any  time  exist,  a  petition  for  rehearing 
would  not  be  a  proper  medium  for  calling 
them  to  the  attention  of  this  court.  Al- 
though we  shall  not  incorporate  in  this 
opinion  any  extensive  analysis  of  the  re- 
spondent's language,  we  will  call  attention 
to  certain  of  his  statements  with  the  inten- 
tion of  showing  that,  while  he  disavows  any 
personal  belief  in  the  alleged  rumors,  they 
were  deliberately  injected  by  him  into  the 
petition  with  the  premeditated  design  of  in- 
timidating this  court.  The  respondent  in 
part  said:  "And  barring  absolutely  the 
personal  interest  and  selfishness  of  litigants 
and  counsel,  and  we  submit  that  it  became 
the  duty  of  this  honorable  court,  as  sacred 
and  conscientious  as  any  responsibility 
which  ever  rested  upon  them,  to  deny  this 
motion  and  hear  this  appeal  upon  its  mer- 
its, which  was  the  only  method  in  harmony 
with  its  dignity,  under  the  circumstances. 
And  the  influence  of  such  a  decision  In  the 
face  of  the  poison,  slander,  and  infamy, 
which  has  been  heaped  upon  certain  mem- 
bers of  the  court,  would  have  had  the  best 
possible  influence  upon  the  good  the  su- 
preme court  of  the  state  of  Washington 
may  do  for  the  next  third  of  a  century. 
This  is  an  age  when  corruption  and  political 
graft  have  become  so  almost  universal  in 
official  life  as  viewed  and  believed  by  the 
masses  that  no  opportunity  to  disabuse  the 
mind  of  such  ought  to  be  overlooked  by 
the  courts."  This  language  is  susceptible 
only  of  the  construction  that,  notwithstand- 
ing the  respondent's  disavowal  of  his  per- 
sonal belief  in  the  alleged  rumors,  he  has 
made  them  a  part  of  the  records  of  this 
court  with  the  evident  intention  of  intimi- 
16  L.R.A.(N.S.) 


dating  its  members  into  rendering  a  decision 
in  his  favor.  He  substantially  contends 
that  such  action  is  the  only  avenue  of 
escape  for  this  court  from  further  scandal- 
ous rumors  which  would  surely  follow  an 
adverse  decision.  In  other  words,  a  rein- 
statement of  his  client's  appeal  would  quiet 
all  rumors  and  protect  the  good  name,  in- 
tegrity, and  honor  of  this  court,  while  a 
contrary  ruling  would  subject  it  to  further 
charges  of  political  deals,  official  corrup- 
tion, and  flagrant  dishonesty.  If  the  lan- 
guage used  does  not  by  innuendo  imply  that 
a  decision  against  respondent's  client  would 
be  such  proof  of  the  truth  of  the  all^i^ 
rumors  as  to  bring  the  members  of  this 
court  into  disrepute,  we  are  unable  to  un- 
derstand it.  The  respondent  further  said: 
"This  petition  for  rehearing,  while  it  is 
filed  in  a  public  office,  does  not  become  pub- 
lic property,  and  the  public  knows  nothing 
of  what  is  said  in  these  petitions,  unless 
those  who  file  them  or  some  other  person 
desire  they  should  get  to  the  public;  and  so 
these  words  are  said  to  the  court  without 
any  desire  in  the  remotest  degree  to  reflect 
upon  the  court,  but  these  sentences  are  dic- 
tated because  of  a  high  sense  of  duty  in 
harmony  with  a  high  ideal  of  courts  and 
judges,  and  with  the  statement  that  it  is 
said  with  the  greatest  respect  for  this  hon- 
orable court,  and  with  the  hope  that  some 
action  may  be  deemed  proper  to  the  end 
that  such  conditions  and  those  causing  them 
may  be  not  overlooked  or  forgotten."  In 
view  of  the  fact  that  petitions  for  rehear- 
ing need  not  be  served  on  the  opposite  party 
prior  to  being  filed  in  this  court,  this  lan- 
guage clearly  intimates  that  only  hy  sup- 
pressing the  petition  and  granting  its 
prayer,  without  calling  for  an  answer,  can 
this  court  protect  itself.  Further  discus- 
sion of  respondent's  statements  is  unneces- 
sary. Our  position  is  one  of  extreme  deli- 
cacy. False  and  scandalous  charges  are  said 
to  have  been  made  against  the  members  of 
this  court;  and  the  respondent  has  improp- 
erly incorporated  them  in  his  petition.  By 
reason  of  his  acts,  it  was  our  duty  to  direct 
the  attorney  general  to  institute  these  pro- 
ceedings, and  we  must  now  pass  judgment. 
Respondent  has  made  an  emphatic  disavow- 
al of  intentional  disrespect  for  this  court 
or  any  of  its  members,  has  withdrawn  the 
statements  made,  has  apologized  for  his  eon- 
duct,  has  requested  that  the  offensive  lan- 
guage be  stricken,  has  asked  that  he  be  dis- 
missed, and  cites  the  following  authorities 
in  support  of  his  contention  that  courts 
will  not.  in  the  face  of  a  complete  disavowal 
and  apology,  disbar  for  offensive  language 
or  conduct.  Ex  parte  Secombe,  19  How.  13, 
15  L.  ed.  565;  Ex  parte  Bradley,  7  Wall. 
379,  19  I*  ed.  219;  Bradley  v.  Fisher,  IS 
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Wall.  348,  20  L.  ed.  650;  Re  Philbrook,  46 
Am.  St.  Rep.  59,  and  note  105  Csl.  471,  38 
Pac.  511,  884;  Dickens's  Case,  67  Pa.  169,  6 
Am.  Rep.  420;  Austin's  Case,  6  Rawle,  206, 
28  Am.  Dec.  657;  Re  Snow,  27  UUh,  278, 
75  Pac.  741.  By  reason  of  such  retraction, 
no  order  of  disbarment  will  be  made.  In 
TJew  of  respondent's  long  experience  at  the 
bar,  we  cannot  discharge  him  with  a  mere 
reprimand.  An  order  of  suspension  must  be 
entered. 

It  is  ordered  that  the  respondent's  prayer 
te  strike  the  offensive  language  be  granted. 
It  is  further  ordered  that  the  respondent  he 
suspended  from  the  practice  of  his  profes- 
sion as  an  attorney  and  counselor  at  law 
in  the  courts  of  this  state  for  the  period  of 
•iz  months  from  the  date  of  the  filing  of 
this  opinion,  and  that  he  pay  the  costs  to 
be  taxed  for  printing  the  brief  of  the  attor- 
ney generaL 

Hadler,  Ch.  3.,  and  Dnnbar,  Monnt, 
Rndkln,  and  Root,  JJ.,  concur. 

Fnllerton,  J.,  concurring: 

I  concnr  in  the  judgment  pronounced  by 
the  court  in  the  foregoing  opinion.  I  con- 
cur also  in  the  holding  that  this  court  has 
inherent  jurisdiction  to  suspend  or  disbar 
an  attorney  for  sufficient  cause  shown,  and 
that  such  jurisdiction  does  not  necessarily 
depend  on  any  express  constitutional  provi- 
sion or  statutory  enactment.  This  is  abun- 
dantly shown  in  the  case  of  Re  Larabuth,  18 
Wash.  480,  51  Pac.  1071,  the  dissenting 
opinion  in  the  case  of  Re  Waugh,  32  Wash. 
50,  72  Pac.  710,  and  the  majority  opinion 
in  the  ease  at  bar.  But  in  concurring  in 
the  judgment  I  do  not  wish  to  be  under- 
stood as  concurring  in  the  interpretation 
put  by  the  majority  on  the  case  of  Re 
Waugh.  That  case,  as  I  understood  it  when 
it  was  decided,  and  as  I  understand  it  now, 
overruled  the  case  of  Re  Lambuth  in  so  far 
as  the  latter  case  held  that  this  court  had 
inherent  power  and  original  jurisdiction  to 
entertain  a  disbarment  proceeding  against 
an  attorney,  and  held  that  no  such  power 
or  jurisdiction  existed.  But,  since  the  court 
now  entertains  such  jurisdiction,  it  implied- 
ly, at  least,  overrules  the  case  and  rein- 
states that  of  Re  Lambuth.  This  being 
true,  the  ques.tion  as  to  what  was  really  held 
in  the  Waugh  Case  is  no  longer  a  very  ma- 
terial one,  and  for  that  reason  I  refrain  from 
discussing  it.  I  cannot,  however,  refrain 
from  expressing  my  regret  that  the  court 
did  not  directly  overrule  the  case,  instead 
of  undertaking  to  distinguish  it. 
16  LJLA.(N.S.) 


WISCONSIN   ST7PREKE  COURT. 

ETTA  GOSA,  Appt., 

V. 

MILWAXTKEE   LIGHT,   HEAT,   &   TRAC- 
TION COMPANY.  Respt. 

(—  Wis.  — ,  114  N.  W.  815.) 

Trial .—  absence   of    evidence  —  consid- 
eration by  Jury. 

1.  The  jury  cannot  be  permitted  to  con- 
sider the  question  of  setting  off  of  special 
benefits  against  the  damages  to  be  allowed 
to  abutting  property  owners  for  the  con- 
struction of  an  interurban  railway  in  a  city 
street  where  no  such  benefits  are  shown  by 
the  evidence. 

Eminent  domain  —  Internrban  railway 
— •  set-off  of  benefits. 

2.  The  operation  of  a  street  railway  along 
a  street  cannot  be  considered  as  a  benefit  to 
be  set  off  against  the  damages  to  be  awarded 
abutting  property  owners  upon  the  condem- 
nation of  the  right  to  operate  interurban 
cars  along  the  railway  tracks  where  the 
duty  to  operate  the  street  cars  will  continue 
under  the  street-railway  franchise  after  the 
acquisition  of  rights  by  the  interurban  com- 
pany. 

Same  —  perpetuation  of  franchise. 

3.  Upon  the  question  of  damages  to  be 
awarded  abutting  owners  for  the  condemna- 
tion by  an  interurban  railway  of  the  right 
to  operate  cars  along  the  tracks  of  a  street 
railway  operated  under  a  limited  franchise, 
the  fact  that  the  right  to  continue  the 
tracks  was  made  perpetual  should  be  taken 
into  consideration,  and  also,  in  mitigation 
of  damages,  the  fact  of  the  existence  of  the 
street  railway,  which  under  its  franchise, 
must  continue  to  operate  the  road  for  a 
considerable  period  of  time. 

( Januai7  28,  1908.) 


Case  Note.  —  Vamagea  to  abutting  own- 
er for  right  to  run  interurhan  cars 
over  the  tracks  of  a  street  railway 
company. 

What  damages,  if  any,  an  abutting  owner 
is  entitled  to  because  of  the  operation  of 
interurban  cars  over  an  established  street- 
railway  line  on  a  street  adjoining  his  prop- 
erty, is  a  question  which  has  been  raised 
and  passed  upon  in  so  few  cases  that  it  is 
still  unsettled  law;  and  this  is  true,  not 
only  as  to  the  question  of  the  measure  of 
damages,  but  also  as  to  whether  or  not  any 
damages  at  all  are  recoverable.  As  orig- 
inally operated  by  horse  power,  a  street- 
railway  system  was  a  purely  urban  institu- 
tion, intended  to  facilitate  travel  from  one 
point  of  the  city  to  another,  thereby  reliev- 
ing the  sidewalks  of  pedestrians,  and  the 
roadway  of  vehicles.  Because  it  thus  aided 
the  general  public  in  the  exercise  of  their 
right  of  passage  through  the  streets  of  a 
municipality,  the  weight  of  authority  held 
that  a  street-railway  line  was  not  an  addi- 
tional servitude,  entitling  the  abutting  prop- 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  of  Waukesha  County 
awarding  damapres  for  condemnation  of  a 
right  of  way  by  an  interurban  railway 
company.     Reversed. 

Statement  by  Timlin,  J.:* 

March  3,  1904,  the  respondent  filed  its 
petition  in  the  circuit  court  for  Waukesha 
county,  seeking  "to  condemn  and  permanent- 
ly appropriate  all  the  rights  of  property 
vrhich  would  entitle  the  owners  and  persons 
interested  in  the  lots  fronting  and  abutting 
upon  said  Lincoln  avenue  (or  street)  .  . 
.  to  damages  by  reason  of  the  construction, 
maintenance,  and  operation  on  said  Lin- 
coln avenue  (or  street)  of  the  double-track 
railroad  authorized  by  your  petitioner's 
said  articles  of  incorporation  and  said  fran- 
chise and  as  the  same  has  been  heretofore 
constructed  and  operated."  Elsewhere  in 
said  petition  it  appears  that  the  whole 
street,  60  feet  in  width,  is  sought  to  be 
taken  for  the  construction,  maintenance, 
and  operation  thereon  of  petitioner's  double- 
track  electric  railway  "authorized  by  its 
articles  of  incorporation."    The  usual  order 


was  made  on  this  petition  appointing  com- 
missioners. September  19,  1904,  the  com- 
missioners, filed  their  award  to  the  appel- 
lant of  $99.70  damages,  and  from  this 
award  both  parties  appealed  to  the  circuit 
court,  where  the  appellant  had  a  verdict  for 
$65.  Costs  were  taxed  in  favor  of  the  re- 
spondent and  set  off  against  these  damages, 
and  from  the  judgment  thus  arrived  at  this 
appeal  to  this  court  is  taken  by  the  lot 
owner. 

The  respondent  was  incorporated  in  the 
latter  part  of  the  year  1896  or  in  the  early 
part  of  the  year  1897,  "for  the  business  or 
purpose  of  purchasing  or  otherwise  acquir- 
ing, constructing,  equipping,  leasing,  main- 
taining, and  operating  by  electricity  or  oth- 
er power  street  railways  for  the  transpor- 
tation of  passengers,  mail,  express,  mer- 
chandise, and  other  freight  in  the  city  and 
county  of  Milwaukee  and  elsewhere  in  said 
state,  and  of  purchasing  or  otherwise  ac- 
quiring, taking,  holding,  and  operating  real 
and  personal  property  rights,  privileges,  or- 
dinances, and  franchises,  and  any  enter- 
prise suitable  for,  and  in  furtherance  of  the 
business  or  purposes  of,  the  corporation,  and 


erty  owner  to  compensation  because  of  its 
construction  and  operation  in  a  street  ad- 
joining his  premises.  When  electricity  was 
substituted  as  a  motive  power,  the  claim  of 
adjoining  property  owners  to  compensation, 
on  the  ground  that  such  change  In  motive 
power  was  an  additional  servitude,  was  de- 
nied by  the  courts,  and  the  doctrine  was 
enunciated  that,  leaving  out  the  question  of 
special  damages,  the  character  of  the  motive 
power  used  was  not  the  test  to  determine 
whether  or  not  a  railway  line  operated  in  a 
public  street  was  an  additional  servitude. 
The  test  was,  whether  such  railroad  was  a 
commercial,  or  a  street,  railroad.  If  it  was 
a  commercial  railroad,  it  was  an  additional 
servitude;  if  a  street  railroad,  it  was  not. 
This  is  the  doctrine  of  the  Wisconsin  courts, 
as  well  as  a  majority  of  the  courts  in  other 
jurisdictions.  See  note  to  Abbott  v.  Mil- 
waukee Light,  Heat,  &  Traction  Co.  4  L.R. 
A.(N.S.)  202.  While  considerable  conflict 
exists  among  the  courts  of  the  different  ju- 
risdictions as  to  whether  or  not  an  inter- 
urban line,  whose  principal  business  is  the 
carrying  of  freight  and  passengers  from  one 
city  to  another,  is  a  commercial,  or  a  street, 
railroad,  yet  the  weight  of  authority  holds 
that  such  an  interurban  line  is  a  commercial 
railroad  rather  than  a  street  railroad,  and  is 
therefore  an  additional  servitude  upon  the 
soil,  for  which  the  owner  is  entitled  to  com- 
pensation. This  is  the  doctrine  of  the  Wis- 
consin courts.  Chicago  &.  N.  W.  R.  Co.  v. 
Milwaukee,  R.  &  K.  Electric  R.  Co.  95  Wis. 
561,  37  L.R.A.  856,  60  Am.  St.  Rep.  136,  70 
N.  W.  678;  Zehren  v.  Milwaukee  Electric 
R.  t  Light  Co.  99  Wis.  83,  41  L.R.A.  575, 
67  Am.  St.  Rep.  844.  74  N.  W.  538;  La 
C;ro8se  City  R.  Co.  v.  Higbee,  107  Wis.  399, 
15  L.R.A.(N.S.) 


61  L.R.A.  923.  83  N.  W.  701;  Younkin  ▼. 
Milwaukee  Light,  Heat,  &  Traction  Co.  120 
Wis.  477,  98  N.  W.  215.  For  other  cases  on 
this  proposition,  see  note  to  Abbott  v.  Mil- 
waukee Light,  Heat,  &  Traction  Co.  supra. 
In  Abbott  v.  Milwaukee  Light,  Heat,  ft 
Traction  Co.  126  Wis.  634,  4  L.R.A.(N.S.) 
202,  106  N.  W.  523,  the  court,  in  answering 
the  contention  that  the  running  of  interur- 
ban cars  on  a  street-railway  line  within  a 
city  was  not  an  additional  servitude,  since 
the  city  had  granted  the  interurban  com- 
pany the  right  to  lay  its  tracks  within  the 
street  to  conduct  a  city  street  railroad  busi- 
ness said:  "This  claim  is  not  well  founded. 
It  fails  to  distinguish  between  the  appro- 
priation by  a  private  corporation  of  a  part 
of  a  street  for  the  purpose  of  conducting  a 
transportation  business,  and  the  general 
uses  of  a  highway  'to  accommodate  the  pub- 
lic travel,  [and]  to  afford  citizens  and 
strangers  an  opportunity  to  pass  and  repass 
on  foot,  or  in  vehicles,  with  such  movable 
property  as  they  may  have  occasion  to 
transport.'"  As  to  the  use  of  a  street  by 
an  interurban  line,  the  court  said:  "Since 
this  use  is  in  no  way  predicated  on  the 
public  right  to  the  use  of  the  street,  de- 
fendant can  so  occupy  it  under  no  other  au- 
thority than  the  one  granted  to  it  as  an 
agency  for  conducting  a  transportation 
business,  in  accordance  with  which  it  may 
condemn  property  to  secure  a  right  of  way. 
In  these  respects  its  rights  and  liabilities 
are  like  those  of  a  commercial  railroad,  and 
when,  to  conduct  its  interurban-railroad 
business,  it  appropriated  the  street  in  front 
of  plaintiff's  property,  it  was  a  taking  of 
plaintiff's  private  property  for  a  public  pur- 
pose, for  which  she  is  entitled  to  compea- 
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for  the  purpose  of  acquiring  the  real  and 
personal  property  rights,  privileges,  ordi- 
nances, and  franchises  of  any  individual  or 
individuals,  or  of  any  street  railway  com- 
panies and  electric  power,  light,  or  heat 
companies,  foreign  or  domestic,  now  or  here- 
after existing,"  etc.  July  27,  1897,  the 
common  council  of  the  city  of  Waukesha, 
under  and  pursuant  to  the  power  delegated 
to  it  by  {  1862,  Stat.  1898,  granted  by  or- 
dinance the  use  of  certain  streets  of  the 
city  of  Waukesha  to  the  Waukesha  Electric 
Railway  Company,  its  successors  and  as- 
signs, for  the  term  of  fifty  years,  and  no 
longer.  This  ordinance  was  what  is  commonly 
known  as  a  "street-railway  franchise," 
and  contained  the  usual  provisions  found 
in  such  franchise  ordinances;  and  {  9  there- 
of was  as  follows:  "The  said  company,  its 
successors  or  assigns,  shall  not  operate  its 
lines  and  railway  for  any  other  purpose 
than  that  of  a  passenger  railway  within  the 
streets  of  the  city  of  Waukesha,  but  said 
company  shall  be  permitted  to  carry  such 
personal  effects  as  are  usually  carried  by 
passengers  on  street  railways."  The  ordi- 
nance  was,   from   time  to   time,  amended. 


The  last  amendment  offered  in  evidence 
bears  date  of  July  11,  1900,  and  authorizes 
the  laying  of  a  double  track  for  an  electric 
street  railway  and  the  occupation  of  Lin- 
coln avenue  in  the  city  of  Waukesha.  This 
franchise  is  referred  to  in  the  petition  for 
condemnation,  in  the  award  of  commission- 
ers, and  was  offered  in  evidence  by  the  re- 
spondent with  a  stipulation  by  counsel  "that 
said  franchises  are  now  owned  by  the  de- 
fendant company,  and  have  never  been  de- 
clared forfeited,  revoked,  or  annulled,  and 
are  now  in  force  for  what  they  are  worth." 
Among  other  references  cited  upon  the 
part  of  the  respondent  were  the  following: 
Richardson  t.  Babcock,  119  Wis.  141,  96  N. 
W.  554;  Lowe  v.  Ring,  123  Wis.  370,  101  N. 
W.  698;  Chapman  v.  Oshkosh  &  M.  River 
R.  Co.  33  Wis.  629;  Atty.  Gen.  v.  West  Wis- 
consin R.  Co.  36  Wis.  466;  Wright  v.  Mil- 
waukee Electric  R.  k  Light  Co.  95  Wis.  29, 
36  L.R-A..  47,  60  Am.  St.  Rep.  74,  69  N.  W. 
791. 

Messrs.  Tnllar  &  liockney,   for  appel- 
lant: 
In  this  condemnation  proceeding  defend- 


sation  under  the  rules  governing  the  exercise 
of  this  right  by  commercial  railroads."  To 
the  same  effect  also  is  Younkin  v.  Milwau- 
kee Light,  Heat,  &  Traction  Co.  supra. 

Neither  of  these  cases  involve  the  specific 
question  here  under  consideration  as  to  what 
damages,  if  any,  an  abutting  owner  is  enti- 
tled because  of  the  operation  of  interurban 
cars  over  an  established  street-railway  line 
in  a  street  adjoining  his  property.  This 
specific  question,  however,  was  raised  and 
]>assed  upon  in  Marsh  v.  Milwaukee  Lif;ht, 
Heat,  &  Traction  Co.  (Wis.)  114  N.  W.  804, 
and  it  was  there  held  that  the  acquirement 
of  the  right  to  operate  interurban  cars  for 
interurban  traffic  over  an  established  street- 
railway  line  was  an  acquirement  of  ,a  right 
other  and  different  than  the  right  to  operate 
over  such  street-railway  line  ordinary  cjty 
.street  cars  for  urban  traffic,  and  that  the 
right  so  to  operate  interurban  cars  consti- 
tuted an  additional  servitude  on  the  soil, 
for  Mrhich  the  owner  was  entitled  to  com- 
pensation. As  to  the  measure  of  this  com- 
pensation, it  was  said  that  it  should  be 
"estimated  with  reference  to  conditions  law- 
fully existing  at  the  time  of  filing  the 
award  of  commissioners,  including  the  exist- 
ence and  operation  of  a  street  railway  on 
the  street  in  front  of  plaintiff's  premises, 
and  with  reference  to  the  changes  made  by 
the  taking  when  completed,  including  the 
substitution  of  an  interurban- railway  road- 
bed, track,  and  appliances  permanently  upon 
the  street,  but  with  the  duty  on  the  part 
of  the  respondent  to  continue  the  street- 
railway  service.  The  damages  will  be  meas- 
ured by  the  difference,  if  any,  between  the 
market  value  of  the  property  in  its  former 
condition  and  its  market  value  with  the 
18  LJt-A.(N.8.) 


condemnation  to  the  extent  herein  described 
completed." 

In  Kinsey  v.  Union  Traction  Co.  (Ind.) 
81  N.  £.  922,  a  different  conclusion  was 
reached,  and  the  right  of  an  adjoining 
property  owner  to  damages,  or  compensa- 
tion, based  on  the  claim  that  the  running 
of  interurban  cars  over  an  established  street- 
railway  line  was  an  additional  servitude  on 
the  soil,  which  entitled  him  to  compensation, 
was  denied,  although  by  a  divided  court. 
In  this  case,  the  theory  of  the  distinction 
between  commercial  and  street-railway  lines 
as  a  test  to  determine  whether  compensation 
should  be  given  an  abutting  owner  on  the 
ground  of  its  being  an  additional  servitude 
on  the  soil  was  disregarded,  and  the  test 
applied  was,  whether  the  operation  of  such 
railroad  had  the  effect  to  create  a  greater 
or  different  burden  on  the  streets  than  that 
of  a  street  railroad.  It  was,  however,  hold 
that,  if  the  operation  of  such  interurban 
cars  caused  special  damage  to  an  adjoininj; 
property  owner,  he  was  entitled  to  recover 
for  such  special  damage.  This  case  is  in 
harmony  with  the  doctrine  enunciated  by 
the  same  court  in  Mordhurst  v.  Ft.  Wayne 
i  S.  W.  Traction  Co.  163  Ind.  268,  66  L.R. 
A.  105,  106  Am.  St.  Rep.  222,  71  N.  E.  642, 
that  the  operation  of  an  interurban  railway 
by  electric  power  upon  "T"  rails,  through  a 
city  street,  with  authority  to  transport  per- 
sons, baggage,  light  express  matter  and 
United  States  mail  to  places  outside  the 
city,  and  at  greater  or  less  distances  there- 
from, did  not  impose  an  additional  servitude 
upon  the  soil,  for  which  the  owner  was  en- 
titled to  compensation.  As  already  stated, 
this  doctrine  is  not  in  harmony  with  the 
weight  of  authority. 
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ant  should  not  be  permitted  to  claim  that 
it  had  previously  constructed  this  railroad 
as  a  city  street  railway. 

Murray  Hill  Land  Co.  v.  Milwaukee 
Light,  Heat,  &  Traction  Co.  126  Wis.  14, 
104  N.  W.  1003;  La  Crosse  &  M.  R.  Co.  v. 
Seeger,  4  Wis.  268;  Campbell  v.  Dick,  80 
Wis.  42,  49  N.  W.  120;  Abbott  v.  Milwau- 
kee Light,  Heat,  &  Traction  Co.  126  Wis. 
634,  4  L.R.A.(N.S.)   202,  106  N.  W.  523. 

The  rulings  were  erroneous. 

2  Lewis,  Em.  Dom.  2d  ed.  1145;  Wash- 
bum  V.  Milwaukee  &  L.  W.  R.  Co.  69  Wis. 
364,  18  N.  W.  328;  Mantorville  R.  &  Trans- 
fer Co.  V.  Slingerland,  101  Minn.  488,  11 
L.R.A.(N.S.)  277,  118  Am.  St.  Rep.  647, 
112  N.  W.  1033;  Abbott  v.  Milwaukee  Light, 
Heat,  &.  Traction  Co.  supra. 

Mr.  Clarke  M.  Rosccrantz,  with  Messrs. 
Ryan,  Merton,  &  Newbury,  for  respond- 
ent. 

Timlin,  J.,  delivered  the  opinion  of  the 
court: 

The  principal  errors  assigned  upon  the 
appeal  to  this  court,  and  the  only  errors 
necessary  to  be  noticed,  are  in  refusing  to 
instruct  the  jury  as  requested  by  the  appel- 
lant, and  in  giving  to  the  jury  the  instruc- 
tions hereinafter  referred  to.  It  appeared 
in  evidence  that  the  respondent,  a  corpora- 
tion organized  as  set  forth  in  the  statement 
of  facts  preceding  this  opinion,  and  claiming 
certain  rights  in  the  streets  of  Waukesha 
under  the  ordinance  there  referred  to,  had 
been,  since  the  year  1898,  operating  upon 
the  double-track  railway  in  question  upon 
Lincoln  avenue  in  the  city  of  Waukesha 
electric  railway  cars.  These  cars  were  em- 
ployed in  interurban-railway  traffic  between 
Milwaukee  and  Waukesha  Beach,  and  pass- 
ing through  the  city  of  Waukesha. 
Within  the  city  of  Waukesha  there  was 
carried  on  during  all  this  time  with 
these  same  cars  and  appliances  and  up- 
on these  same  tracks  an  ordinary  street- 
railway  business,  by  stopping  at  any 
street  corner  upon  signal  to  receive  and 
discharge  passengers,  for  a  5-cent  fare,  ex- 
cept in  the  case  of  some  special  interurban 
trains,  which  occasionally,  and  during  the 
summer  excursion  season,  ran  through  the 
city  of  Waukesha  without  stopping.  An 
electric  street  railway  requires  the  same 
tracks,  poles,  wires,  and  appliances  as  an 
electric  interurban  railway.  In  physical  ap- 
pearance they  are  not  distinguishable.  But 
the  law  was  settled  in  this  state  that  an 
electric  street  railway  in  a  street  was  not 
an  easement  additional  to  the  ordinary  ease- 
ment for  public  travel,  or  a  burden  on  the 
highway,  for  which  the  abutting  lot  owner 
was  entitled  to  compensation.  La  Crosse 
City  R.  Co.  v.  Higbee,  107  Wis.  389,  51  L.R. 
A.  923,  83  N.  W.  701.  The  contrary  rule 
16  L.R.A.(N.S.) 


prevailed  with  reference  to  the  use  of  a  pub- 
lic highway  by  a  corporation  organized  lik« 
respondent  (Chicago  &  N.  W.  R.  Co.  v.  Mil- 
waukee, R.  &  K.  Electric  R.  Co.  95  Wis. 
561,  37  L.RJ^.  856,  60  Am.  St.  Rep.  136,  70 
N.  W.  678),  and  for  an  electric  interurban 
railway  carrying  only  passengers  upon  coun- 
try roads  (Zehren  v.  Milwaukee  Electric  R. 
t  Light  Co.  99  Wis.  83,  41  L.R.A.  575,  67 
Am.  St.  Rep.  844,  74  N.  W.  538),  and  inter- 
urban traffic  upon  a  city  street  (Younkin  v. 
Milwaukee  Light,  Heat,  &  Traction  Co.  112 
Wis.  15,  87  N.  W.  861).  The  roadbed,  tracks, 
poles,  and  wires  on  Lincoln  avenue  were, 
prior  to  and  up  the  time  of  condemnation, 
street-railway  roadbed,  tracks,  poles,  and 
wires,  and  lawfully  in  the  street.  Only  the 
use  of  the  same  for  interurban  traffic  was 
unlawful.  Brickies  v.  Milwaukee  Light, 
Heat,  A  Traction  Co.  (Wis.)  114  N.  W. 
810. 

The  appellant  requested  the  trial  court  to 
charge  the  jury  as  follows:  "You  are  in- 
structed that  there  is  nothing  in  the  evi- 
dence in  this  case  that  shows  the  existence 
of  any  special  benefits  to  the  property  in 
question,  and  you  are  not  to  allow  or  con- 
sider as  an  offset  against  the  plaintiff's  dam- 
ages, if  any,  any  benefits  whatever."  Thr 
trial  court  refused  this  instruction,  and  the 
appellant  took  due  exception,  and  when  tho 
charge  was  given  to  the  jury  much  was  said 
in  a  general  way  concerning  general  benefits 
and  special  benefits,  followed  by  this  sen- 
tence: "It  is  for  you  to  determine  from  the 
evidence  in  the  case,  under  the  instructions 
given  you,  whether  or  not  there  were,  Sep- 
tember 19,  1904,  any  special  benefits  flow- 
ing from  the  operation  of  a  street  railway 
by  the  defendant  company,  affecting  the  mar- 
ket value  of  such  property,  if  you  find  from 
the  evidence  that  a  railway  was  operated  at 
such  time  as  a  street  railway  along  and  in 
front  of  said  property,  appreciably  affecting 
the  market  value  of  said  property."  The  jury 
were  thus  instructed  that  they  were  at  lib- 
erty to  offset  the  damages  of  the  appellant, 
if  any  such  damages  they  found,  by  alleged 
special  benefits  in  no  way  arising  out  of  or 
flowing  from  the  construction  or  operation 
of  an  interurban  railway,  or  the  taking  ot 
appellant's  land  for  an  interurban  railway. 
The  special  benefits  mentioned  in  i  1848, 
Stat.  1898,  which  may  be  offset  against  dam- 
ages, have  been  defined  and  discussed  in 
Milwaukee  &.  M.  R.  Co.  v.  Eble,  3  Pinney 
(Wis.)  334,  and  Washburn  v.  Milwaukes 
k  L.  W.  R.  Co.  69  Wis.  364,  18  N.  W.  328. 
Within  the  rule  of  these  cases  there  was  no 
evidence  offered  in  the  case  at  bar  which 
would  authorize  the  jury  to  make  any  deduc- 
tion from  damages  on  account  of  special 
benefits,  because  no  special  benefits  were 
shown.    The  instruction  requested  by  appel- 
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ould  have  beec  given,  and  its  refusal 
•or. 

sharge  to  the  jury  that  the  operation 
■ect  railway  on  Lincoln  avenue  might 
lidered  as  a  special  benefit  was  also 
us.     The  special  beneflts  mentioned 
t  such  as  are  caused  by,the  construe- 
the  public  work  tor  the  installation 
:h  it  is  sought  to  condemn  the  land, 
benefits  which  have  no  causal  con- 
with  this  are  not  the  special  bene- 
erred  to  in  the  statute.     Minnesota 
'o.  T.  McNamara,  13  Minn.  508,  Gil. 
rhe    right    to    place    street-railway 
poles,  wires,  and  appliances  in  this 
:xisted  by  virtue  of  the  grant  of  the 
the  street  to  the  Waukesha  Electric 
T  Company   prior   to  and  up  to  the 
the  taking  of  the  same  for  interur- 
Iway  purposes  sought  to  be  accom- 
in  this  condemnation.    The  duty  to 
e  such  street-railway  service  under 
.nchise  for  the  remainder  of  the  fifty- 
rm  will  survive   this  condemnation 
ing    and    continue,    notwithstanding 
B  tracks  which  were  formerly  street- 
tracks  will  have  become  interurban- 
tracks,  and  the  poles,  wires,  and  ap- 
I,  which  were  formerly  street-railway 
rires,  and  appliances,  will  have  be- 
iterurban-railway   poles,   wires,  and 
ces  by  virtue  of  this  condemnation. 
r.  Milwaukee  Light,  Heat,  &  Traction 
is.)   114  N.  W.  804.     This  does  not 
tiat  the  plaintiff  is  entitled  to  any 
r   extravagant   amount   of  damages, 
t  the  case  must  be  submitted  to  the 
on  correct  principles  of  law. 
timating  the  plaintiff's  damages  the 
e  of  the  electric  street  railway,  with 
bed,  poles,  wires,  and  appliances  up- 
oln  avenue  up  to  and  on  September 
I,  and  the  fact  that  the  street  was 
to  that  burden  without  compensa- 
the  lot  owner,  and  to  other  like  bur- 
ich  the  municipal  authorities  might 
discretion  impose,  are  to  be  consid- 
conditions  existing  at  the  time  of 
ng  by  the  respondent  of  the  tracks, 
ires,  and  appliances  for  interurban- 
tracks,  poles,  wires,  and  appliances, 
as  special  benefits.     The  fact  that 
limited  estate  or  interest  taken  by 
indemnation  proceedings   the  obliga- 
continue  the  street-railway   service 
B  years  will  remain  is  proper  to  be 
ed  in  mitigation  of  damages,  because 
by  appears  that  this  condemnation 
ng  takes  a  less  estate  or  interest  in 
■t  than  would  an  interurban  railway. 
r  its  condemnation  proceedings  took 
le  use  of  the  street  and  extinguished 
lemnation    the    street-railway    fran- 
On   the   other  hand,   the   perpetual , 
^.(N.S.) 


nature  of  the  right  acquired  by  this  con- 
demnation, extending  indefinitely  beyond 
the  time  when  the  street-railway  franchise 
will  expire,  is  also  to  be  considered.  In 
short,  these  things  are  to  be  considered  in 
the  estimate  of  damages  as  conditions  affect- 
ing the  property,  and,  even  when  they  go  to 
ameliorate  damages,  they  should  not  be  con- 
sidered at  all  as  special  benefits. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 


DISTRICT  OP  COLUMBIA  COURT  OF 
APPEAIjS. 

BRENNAN   CONSTRUCTION   COMPANY, 
Appt., 

V. 

ROBERT  C.  CUMBERLAND  et  al. 

(28  App.  D.  C.  654.) 

Negltgrence  —  proximate  cause  —  escap- 
inR  oil. 

1.  The  escape  of  oil  from  a  tank  near  a 
river  bank  is  the  proximate  cause  of  injury 
caused  by  the  oil  to  boats  lower  down  the 
stream,  where,  from  the  location,  the  laws  of 
nature  would  carry  escaping  oil  to  the  boats. 
Dangerous  substance  —  escape  —  liabil- 
ity. 

2.  One  who  stores  upon  his  premises  near 
a  navigable  river  large  quantities  of  oil  the 
escape  of  which  is  bound  to  do  the  greatest 
amount  of  damage  and  injury  to  persons 
using  the  stream  is  liable  for  the  injury 
done  in  case  of  an  escape  of  the  oil,  al- 
though it  occurs  without  any  negligence  on 
his  part. 

(May  7,  1907.) 


Subject  Note.  —  Liability  of  one  for  in- 
Jury  caused  by  escape  of  dangerous 
substance  stored  on  his  pretnises. 

I.  Escape  of  oil,  535. 
II.  Escape  of  gas,  537. 
III.  Escape  of  water. 

a.  Generally,  541. 

b.  Injuries  caused  to  tenants,  545. 

c.  Act  of  God,  or  vis  major,  547. 

d.  Statutes,  548. 

/.  Escape  of  oil. 

The  principle  laid  down  in  Rvlands  v. 
Fietcher.  L.  R.  3  H.  L.  330.  that  the  per- 
son who,  for  his  own  purposes,  brings  on  his 
lands,  and  colU'cts  and  keeps  there,  any- 
thing likely  to  do  mischief  if  it  escanos, 
must  keep  it  at  his  peril,  and.  if  he  does 
not  do  so,  is  prima  facie  answerable  for  all 
the  damage  wliich  is  the  natural  consequence 
of  its  escape,  has  been  followed  in  some 
cases  where  damages  ensued  from  the  stor- 
age of  oil,  and  was  approved  in  Bhknnan 
Co.NSTB.  Co.  v.  CuMBEBLAND.    In  the  Fletch- 
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DISTRICT  OF  COLUMBIA  COURT  OF  APPEALS. 


May. 


APPEAL  by  defendant  from  a  judgment 
of  the  Supreme  Court  in  favor  of  plain- 
till's  in  an  action  brought  to  recover  damages 
for  injuries  to  plaintiffs'  property  by  oil  for 
the  escape  of  which  defendant  was  alleged 
to  be  responsible.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  E.  Hamilton,  M.  J. 
Colbert,  and  John  J.  Hamilton,  for  ap- 
pellant: 

The  escape  of  oil  from  a  tank  on  the 
premises  of  appellant  was  the  proximate 
cause  of  the  appellees'  injury. 

Milwaukee  &  St.  P.  R.  Co.  v.  Kellogg,  94 
U.  S.  476,  24  L.  ed.  259;  Pennsylvania  R. 
Co.  V.  Kerr,  C2  Pa.  353,  1  Am.  Rep.  431; 
Ryan  v.  New  York  C.  R.  Co.  35  N.  Y.  210, 
01  Am.  Dec.  49. 

Appellant  is  not  liable  as  an  insurer 
for  the  accidental  escape  of  asphalt  oil  from 
its  premises. 

Xitro  Glycerine  Case    (Parott  v.  Wells) 


15  Wall.  537,  21  L.  ed.  211;  1  Tliomp.  Ne<r. 
$  14;  Pollock,  Torts,  6th  ed.  p.  473;  1  Kin- 
kead,  Torts,  $  433;  Richmond  &  D.  R.  Co. 
V.  Elliott,  149  U.  S.  206,  37  L.  ed.  728,  13 
Sup.  Ct.  Rep.  837;  Losee  v.  Buchanan,  51 
N.  Y.  476,  10  Am.  Rep.  623 ;  Brown  v.  Col- 
lins, 53  N.  H.  446,  IG  Am.  Rep.  372;  Mar- 
shall V.  Welwood,  38  N.  J.  L.  339,  20  Am. 
Rep.  394;  Pennsylvania  Coal  Co.  v.  San- 
derson, 113  Pa.  126,  67  Am.  Rep.  445,  6 
Atl.  453;  Cumberland  Teleph.  &,  Teleg.  Co. 
V.  United  Electric  R.  Co.  12  L.R.A.  544, 
42  Fed.  273;  Veith  v.  Hope  Salt  &  Coal  Co. 
51  W.  Va.  96,  67  L.RJ^.  410,  41  S.  E.  187 ; 
Murphy  v.  Gillum,  73  Mo.  App.  487;  Huff 
V.  Austin,  46  Ohio  St  386,  15  Am.  St. 
Rep.  613,  21  N.  E.  864;  Cosulich  v.  Stand- 
ard Oil  Co.  122  N.  Y.  118,  19  Am.  St.  Rep. 
475,  25  N.  E.  259;  Everett  v.  Hydraulic 
Flume  Tunnel  Co.  23  Cal.  225;  Texas  A  P. 
R.  Co.  V.  Barrett,  166  U.  S.  617,  41  L.  ed. 
1136,  17  Sup.  Ct.  Rep.  707;  Hummell  v. 
Seventh  Street  Terrace  Co.  20  Or.  401,  26 


er  Case  the  defendant  built  a  reservoii"  Over 
an  abandoned  mining  shaft  without  taking 
the  pri'caution  to  ascertain  where  the  shaft 
Ud  to,  or  making  a  sufficient  foundation 
therc'on  to  support  the  water,  and  the  weight 
of  the  water  forced  it  into  the  shaft  and 
it  flooded  the  mine  of  a  neighboring  mining 
operator.  He  was  guilty  of  negligence  in  so 
doing,  but  the  court  held  him  liable  with- 
out regard  to  negligence.  A  dictum  states 
two  exceptions  which  might  excuse  liabil- 
ity, and  those  are  a  vis  major,  or  act  of 
Providence. 

In  Bbennan  Constb.  Co.  v.  Cumbebland 
the  defendant  was  held  liable  for  damages 
caused  by  the  escape  of  oil  stored  in  its 
tanks,  and  this  was  held  without  regard  to 
whether  or  not  the  escape  of  oil  was  caused 
by  negligence,  or  by  accidental  or  unknown 
causes. 

In  Langabaugh  v.  Anderson,  68  Ohio  St. 
131,  62  L.R.A.  948,  07  N.  E.  286,  the  case 
of  Rylands  v.  Fletcher,  supra,  was  approved 
to  the  extent  that  the  owner  and  storer  of 
oil  in  a  tank  was  held  responsible  for  its 
escape  onto  adjoining  premises,  and  result- 
ing damages  from  such  oil.  But  in  this  case 
the  action  was  not  for  damages  by  overflow 
of  the  oil,  but  because,  after  oil  had  run 
over  and  away  from  plaintiff's  premises,  it 
was  intercepted  by  fire  which  followed  the 
oil  back  to  his  buildings,  and  this  resulted 
from  negligence  of  defendant  in  not  using 
proper  means  to  prevent  escape  of  the  oil. 
he  knowing  that  there  were  open  fires  be- 
yond, which  might  flre  the  oil.  The  trial 
court  held  that  the  storage  of  crude  oil  in 
tanks  was  a  menace  to  property  in  the  vi- 
cinity. On  appeal  this  was  held  error,  and 
the  instruction  should  have  been  limited  to 
the  issues  in  the  pleading. 

And  in  an  action  against  a  pipe  line  com- 
pany for  leakage  of  oil  from  tanks,  injuring 
plaintiff's  springs  and  fish  ponds,  it  was 
held  no  defense  that  the  business  was  law- 
16  L.R.A.(N.S.) 


ful,  and  that  he  exercised  care  in  carrying 
it  on.  Hauck  v.  Tidewater  Pipe  Line  Co. 
153  Pa.  306,  20  L.R.A.  642,  34  Am.  St.  Rep. 
710,  26  Atl.  644.  The  court  said:  -The 
owner  of  the  land  has  the  right  to  develop 
it  by  digging  for  coal,  iron,  gas,  oil,  or  oth- 
er materials,  and  if,  in  the  progress  of  this 
development,  an  injury  occurs  to  the  owner 
of  adjoining  land,  without  fault  or  negli- 
gence on  his  part,  an  action  for  such  injury 
cannot  be  maintained.  If  this  were  not  so  a 
man  might  be  utterly  deprived  of  the  use  of 
his  property.  It  is  not  so  where  the  injury 
is  caused  by  the  prosecution  of  a  business 
which  has  no  necessary  relation  to  the  land 
itself,  and  is  not  essential  to  its  develop- 
ment." 

So,  the  contamination  by  the  defendant  of 
subterranean  water  flowing  to  a  spring  by 
storing  coal  oil  on  his  premises  was  held 
actionable.  It  was  also  held  that  the  igno- 
rance of  the  defendant  that  his  tanks  were 
leaking  was  no  defense.  Kinnaird  v.  Stand- 
ard Oil  Co.  89  Ky.  468,  7  L.RA.  451,  25 
Am.  St.  Rep.  545,  12  S.  W.  938. 

The  escape  of  crude  petroleum  from  a 
tank  stored  by  the  defendant,  which  flowed 
onto  plaintiff's  premises,  saturating  the 
ground  and  percolating  into  his  wells  and 
cellars,  was  held  to  give  a  cause  of  action, 
and  rendered  defendant  liable  for  damages 
without  proof  of  negligence  on  its  part. 
Bcrgcr  v.  Minneapolis  Gaslight  Co.  60  Minn. 
301,  62  N.  W.  336. 

The  accidental  escape  of  crude  oil  into  a 
9ewer  in  the  vicinity  of  a  bakery,  affecting 
the  atmosphere  in  the  neighborhood  and  in- 
juring the  products  manufactured  by  the 
plaintiff,  was  held  to  give  a  cause  of  ac- 
tion, in  Brady  v.  Detroit  Steel  &  Spring  Co. 
102  Mich.  277,  26  L.R.A.  175,  60  N.  W.  687. 
The  court  said:  "It  is  well  settled  that  the 
percolation  of  deleterious  matter  from  the 
nremises  of  the  party  who  suffers  it.  through 
the  soil,  upon  the  lands  of  an  adjacent  own- 
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■7 ;   Davis  v.  Charleston  &,  W.  C.  R. 

S.  C.  112,  51  S.  E.  552;  Young  v. 
Drd,  12  Lea,  232;  Walker  v.  Chicago, 
:;  P.  R.  Co.  71  Iowa,  658,  33  N.  W. 
lockwood  V.  Wilson,  II  Cush.  221; 
.  Blossom,  162  Mass.  330,  26  L.R.A. 

Am.  St.  Rep.  362,  38  N.  E.  495. 
rs.      Walter      C.      Clephane      and 
:s  lilnklns,  for  appellees: 
er8on    who,    for    his    own    purposes, 

on  his  land  and  collects  or  keeps 
anything  likely  to  do  mischief  if 
pes,  must  keep  it  at  his  peril, 
m.  4  Eng.  Enc.  Law,  2d  ed.  p.  698; 
r  V.  Rylands,  L.  R.  I  Exch.  265,  Af- 
in  L.  R.  3  H.  L.  330;  Chandler  Elec- 
.  V.  Fuller,  21  Can.  S.  C.  337;  Berger 
neapolis  Gaslight  Co.  60  Minn.  296, 
*V.  336;  Cahill  v.  Eastman,  18  Minn. 
il.  292,  10  Am.  Rep.  184;  Carhart  v. 
1  Gaslight  Co.  22  Barb.  297;  People 
:kee  Lumber  Co.  116  Cal.  397,  39  L. 


R.A.  589,  58  Am.  St.  Rep.  183,48  Pac.  374;. 
Brown  &  Bros.  v.  Illius,  27  Conn.  84,  71 
Am.  Dec.  49;  Pensacola  Gas  Co.  v.  Pebley, 
25  Fla.  381,  5  So.  593;  Marshall  v.  Cohen, 
44  Ga.  489,  9  Am.  Rep.  170;  Ottawa  Gas- 
light &  Coke  Co.  V.  Graham,  28  111.  73,  -81 
Am.  Deo.  263;  Muncie  Pulp  Co.  v.  Martin, 
23  Ind.  App.  558,  55  N.  E.  796;  Tate  v. 
Parrish,  7  T.  B.  Mon.  325;  Kinnaird  v. 
Standard  Oil  Co.  89  Ky.  468,  7  L.R.A.  451, 
25  Am.  St.  Rep.  545,  12  S.  W.  938;  Gerrish 
V.  Brown,  51  Me.  256,  81  Am.  Dec.  569; 
Shipley  v.  Fifty  Associates,  100  Mass.  201, 
8  Am.  Rep.  318;  Gorham  v.  Gross,  125  Mass. 
232,  28  Am.  Rep.  224;  Brady  v.  Detroit 
Steel  &  Spring  Co.  102  Mich.  277,  26  L.R.A. 
175,  60  N.  W.  687;  Beatrice  Gas  Co.  v. 
Thomas,  41  Neb.  662,  43  Am.  St.  Rep.  711, 
59  N.  W.  925;  Columbus  Gaslight  &  Coke 
Co.  V.  Freeland,  12  Ohio  St.  392;  Pottstown 
Gas  Co.  V.  Murphy,  39  Pa.  257;  Haugh's 
Appeal,  102  Pa.  42,  48  Am.  Rep.  193;  Greene 
V.  Nunnemacher,  36  Wis.  50. 


he  injury  of  the  latter,  is  an  action- 

lisance." 

in  some  cases  the  rule  has  not  been 

on  the  ground  that  the  escape  of  oil 
t  the  proximate  cause;  and  in  other 
the   application    was   denied   on    the 

that  there  was  no  breach  of  any 
lie  plaintiff  from  the  defendant, 
failure  to  anticipate  that  a  visitor 
■eight  station  would  throw  a  match 
platform  saturated  with  leaking  oil, 
;  a  fire  to  spread  and  injure  a  third 
8  property,  was  held  too  remote,  iu 
r.  Boston  &  A.  R.  Co.  171  Mass.  536, 
A.  794,  51  N.  E.  1,  to  allow  a  recov- 
n  this  case  the  defendant  constantly 
i  Mass.  Pub.  Stat.  chap.  102,  §  74, 
ng  that  petroleum  shall   not  be  al- 

0  remain  on  the  grounds  of  a  railroad 
ition  longer  than  forty-eight  hours, 
urt  said:  "The  defendant  was  not 
as  a  matter  of  legal  duty,  to  antici- 
id  guard  against  an  act  like  that  of 
y,  lie  being  a  stranger  coming  upon 
fendant's  premises  fdr  his  own  pur- 
•nd  in  his  own  right." 

lines  which  were  laid  in  an  oil  run 
eld  not  to  be  the  proximate  cause  of 
■  to  plaintiff  where  an  oil  well  above 
re  and  the  citizens  dammed  up  the 

to  stop  the  flow  of  burning  oil  and 
used  defendant's  line  to  burst,  and 
GT's  house  caught  fire  and  was  con- 
Behling  v.  Southwest  Penn.  Pipe 
160  Pa.  359,  40  Am.  St.  Rep.  724,  28 
1 7.  The  court  said:  "Nor  was  the 
le  a  concurring  cause;  for  neither  in 
istniction,  nor  in  its  operation,  did 

1  to  produce  the  result.  It  did  not 
th  the  burning  oil  to  effect  the  de- 
3n  of  plaintiff's  house,  but  it  became 
ans  or  instrument  of  communicating 
i,  under  the  compulsion  of  an  inde- 
t,  efficient  cause,  by  which  the  de- 
3n  was  accomplished." 

.A.(N.S.) 


In  Goodlander  Mill  Co.  v.  Standard  Oil 
Co.  27  L.R.A.  583,  11  C.  C.  A.  253,  24  U.  S. 
App.  7,  63  Fed.  400,  an  oil  company  was 
held  not  liable  in  damages  for  negligence  in 
shipping  a  tank  of  petroleum  without  hav- 
ing a  valve  in  the  outlet  of  the  tank.  In 
this  case  the  consignee  knew  the  outlet  was 
leaking,  and  removed  the  cap  from  it  to  fill 
its  reservoir,  while  the  car  was  standing 
within  3  feet  of  the  furnace  room  of  a 
third  party  owning  a  mill,  and  the  oil  rushed 
down  into  the  mill,  caught  flre,  and  de- 
stroyed the  mill.  The  valve  rod  on  top  of 
the  car  was  in  its  place,  but  no  valve  was 
in  the  outlet.  The  shipper's  duty  to  the 
public  was  held  to  be  to  provide  a  suitable 
veliicle  for  transportation,  and  in  this  case 
the  oil  had  reached  the  consignee  in  safety, 
and  the  contents  were  well  known,  and  the 
oil  was  not  dangerous  in  itself.  The  failure 
to  equip  the  car  with  a  proper  valve  was  a 
breach  of  duty  arising  out  of  contract,  ow- 
ing to  the  consignee. 

//.  Escape  of  gas. 

In  actions  for  injuries  caused  by  escaping 
gas,  the  rule  seems  to  be  that  the  defend- 
ants are  liable  for  negligence  in  construc- 
tion, or  in  failing  to  inspect  or  repair.  The 
distinction  between  this  class  of  cases  and 
Rylands  v.  Fletcher  is  not  noticed  in  these 
cases,  but  in  other  cases  against  public  serv- 
ice corporations  they  are  liable  only  in  cases 
of  negligence. 

So,  negligence  in  permitting  gas  to  es- 
cape into  an  abandoned  sewer,  and  thereby 
enter  a  private  dwelling,  was  held  to  be  the 
proximate  cause  of  death,  unless  there  were 
other  intervening  causes  between  such  neg- 
ligence and  the  death.  Richmond  v.  Gay, 
103  Va.  320,  49  S.  E.  482.  The  court  said: 
"Mrs.  Gay  was  in  no  wise  responsible  for 
the  condition  of  the  old  sewer,  and.  if  she 
had  been,  she  could  not  anticipate  that  the 


•rx 
:^! 

l:: 


Digitized  by 


Googl 


538 


DISTRICT  OF  COLUMBIA  COURT  OF    APPEALS. 


May, 


Robb,  J.,  delivered  the  opinion  of  the 
court: 

Appeal  from  a  judgment  of  the  supreme 
court  of  the  District  of  Columbia,  on  a 
verdict  for  plaintiffs,  Robert  C.  Cumber- 
land and  John  Otis,  trading  as  John  Cum- 
berland &  Son,  appellees  here,  for  injuries 
to  their  boats  and  other  property  from  pe- 
troleum residuum  and  coal  tar,  -which,  they 
alleged,  defendant,  the  Brennan  Construc- 
tion Company,  a  corporation,  appellant  here, 
"wrongfully  and  injuriously  permitted  to 
escape  into  the  Potomac  river  from  certain 
property  possessed  and  occupied  by  said  de- 
fendant on  the  banks  of  said  river." 

The  appellees,  at  the  time  of  the  injury, 
complained   of,   were,   and   had   theretofore  | 


been,  engaged  in  the  business  of  hiriii*;. 
building,  and  storing  boats,  and  their  boat- 
house  was  located  on  the  Potomac  river  at 
the  foot  of  F  street  N.  W.  The  appellant 
owns  property  situated  on  K  street  N.  W., 
in  Georgetown,  and  extending  from  Thirty- 
first  street  to  the  river,  about  four  blocks 
above  appellees'  boathouse.  Appellant's 
premises  are  located  on  a  side  hill  which 
slopes  quite  abruptly  towards  the  river. 
Upon  these  premises,  and  almost  within  200 
feet  of  the  water's  edge,  appellant  main- 
tained two  large  tanks  with  a  capacity  of 
7,000  gallons  each,  and  kept  each  constant- 
ly filled  with  petroleum  residuum  "or  as- 
phalt oil,"  which  appellant  there  used  in 
making  asphalt  for  use  on  the  streets  of 
the  District.    This  petroleum  residuum  con- 


city  would  allow  its  illuminating  gas  to  es- 
cape from  its  gas  mains  into  the  sewers  of 
the  city,  whether  they  belonged  to  the  city 
or  to  private  individuals."  This  action  was 
brought  under  Va.  Code,  {{  2902,  2903, 
providing  that,  when  the  death  of  a  person 
shall  be  caused  by  the  wrongful  act,  neg- 
lect, or  default  of  any  person  or  corpora- 
tion, and  the  act,  neglect,  or  default  would 
have  entitled  the  party  injured  to  maintain 
an  action,  the  party  causing  the  injury 
shall  be  liable  notwithstanding  the  death. 

And,  where  a  house  was  burned  by  reason 
of  a  gas  company  increasing  the  pressure  to 
double  that  ordinarily  used,  causing  the 
flames  to  heat  the  chimney  and  fire  the  raft- 
ers, it  was  held  that  the  gas  company  would 
be  liable.  But  it  was  held  to  be  a  good  de- 
fense that  the  fire  was  caused  by  the  negli- 
gence of  plaintiff  in  using  a  defective  chim- 
ney. Alexandria  Min.  &,  Exploring  Co.  t. 
Painter,  1  Ind.  App.  587,  28  N.  E.  113. 
This  action  was  based  on  the  negligence  of 
the  company  in  increasing  the  pressure. 

Where  a  city  built  sewers  which  were 
improperly  packed,  and  in  settling  made  a 
leak  in  the  pipes  of  an  illuminating  gas 
company,  and  plaintiff  was  injured,  defend- 
ant's liability  was  held  to  be  a  question  for 
the  jury.  Butcher  v.  Providence  Gas  Co.  12 
R.  I.  149,  34  Am.  Rep.  626.  The  court  said : 
"The  defendant,  in  managing  a  dangerous 
element,  was  bound  not  only  to  due  care  on 
the  part  of  itself  and  its  servants,  but  also 
to  due  care  in  preventing  injury  from  the 
careless  or  wrongful  meddling  with  its  works 
on  the  part  of  others.  They  could  not  in- 
terfere with  or  prevent  the  city  from  build- 
ing a  sewer;  but  they  had  a  right  to  and 
were  bound  to  see  that,  in  restoring  the 
earth  to  its  place,  their  own  .pipes  were 
properly  supported,  and,  if  injured,  to  see 
that  the  injury  was  repaired  as  soon  as  it 
could  reasonably  be  done." 

And.  where  a  natural  gas  comnany  failed 
to  lay  its  pipe  under  the  bed  of  the  river  so 
as  not  to  obstruct  navigation,  and  a  boat 
grounded  thereon,  and  the  pipe  parted  in 
gettinsr  the  boat  off  causing  gas  to  escape 
and  fill  the  boat  and  ignite,  it  wan  held 
that  the  defendant  was  liable  for  negligence 
15  L.R.A.{X.S.) 


in  laying  the  pipe.    Omslaer  v.  Philadelphia 
Co.  31  Fed.  354. 

The  contents  of  a  greenhouse  were  injured 
by  the  escape  of  gas  through  a  break  in  a 
pipe  located  in  a  street  in  the  front  of  the 
premises.  The  gas  company  sold  to  another 
party.  It  was  held  that  for  the  maintenance 
of  the  pipe  which  was  laid  before  the  de- 
fendant's title  it  would  not  be  liable  with- 
out notice;  but,  when  it  acquired  title,  it 
immediately  became  chargeable  with  the 
duty  of  keeping  it  in  reasonably  safe  condi- 
tion and  so  using  it  as  not  unnecessarily  to 
injure  the  property  of  others.  Dow  v.  Win- 
nipesaukee  Gas  &  Electric  Co.  69  N.  H.  312, 
42  L.R.A.  669,  76  Am.  St.  Rep.  173,  41  Atl. 
288.  The  court  said:  "The  question  of  the 
defendants'  liability  is  not  dependent  upon 
their  knowledge  of  the  pipe's  defective  con- 
dition or  the  escaping  gas,  but  upon  the  ob- 
servance or  neglect  of  care  by  them."  In 
this  case  a  recovery  was  had  for  damages 
after  notice  to  the  defendants  of  the  escap- 
ing gas,  and  subsequent  to  the  time  when, 
by  the  exercise  of  due  care,  they  could  have 
discovered  and  repaired  the  defective  pipe. 

In  an  action  for  injuring  the  contents  of 
a  greenhouse  by  reason  of  gas  escaping  from 
the  mains  of  a  gaslight  company,  it  was 
held  that  it  was  the  duty  of  the  defendant 
to  exercise  due  care  and  diligence  to  keep 
its  gas  constantly  under  control,  and  prevent 
it  from  escaping  into  dwelling  houses  or 
places  of  business.  Armbruster  v.  Auburn 
Gaslight  Co.  18  App.  Div.  447,  46  N.  Y. 
Supp.  158,  Affirmed  in  162  N.  Y.  655,  57 
N.  E.  1103. 

So,  in  an  action  for  damages  for  injuries 
to  a  greenhouse,  caused  by  escape  of  illumi- 
nating gas  from  pipes  which  hnd  lipcnmp  de- 
fective, it  was  held  that  care  and  pruiien-re 
required  of  the  gas  company  watchfulness 
and  vigilance  commensurate  with  th?  dan- 
gerous character  of  the  substance  it  was 
distributing;  and  this  involved  not  only 
the  careful  laying  of  sound  pipes,  but  also 
required  an  efficient  system  of  inspection, 
oversight,  and  superintendence.  Siebrecht 
V.  East  River  Gas  Co.  21  App.  Div.  110,  47 
N.  Y.  Supp.  262. 
And,  in  an  action  against  m  natural  gu 
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taina  some  coal  tar,  and  is  a  dense,  black, 
adhesive,  and  oily  substance.  There  was 
evidence  that  in  1904  a  small  quantity  of 
this  substance  was  observed  upon  the  sur- 
face of  the  river  in  the  vicinity  of  appel- 
lant's premises,  but  that  no  particular  dam- 
age then  resulted.  In  1905,  however,  the 
evidence  shows  beyond  question  that  a  large 
quantity  of  this  substance  found  its  way 
to  the  river  from  appellant's  premises,  and 
expanded  and  extended  to  a  point  below 
the  premises  occupied  by  appellees,  and  re- 
mained upon  the  surface  of  the  water  a 
considerable  period  of  time;  apd  that,  in 
consequence,  appellees'  boats  and  other  prop- 
erty were  damaged.  There  was  evidence 
that  the  "stuff  was  thick  enough  to  hold 
a  lump  of  coal,"  and  that  after  it  got  upon 


the   water   boats   had    to   be    cleaned    every 
time  they  were  used. 

Appellant  admits  that  in  January,  1905, 
about  1,500  gallons  of  this  substance  es- 
caped from  one  of  its  tanks  through  a 
broken  drip  valve  which  was  attached  to  the 
bottom  of  the  tank  for  the  purpose  of  draw- 
ing off  any  water  tiiat  might  by  chance  get 
into  the  tank,  but  contends  that  said  valve 
was  of  approved  make,  and  that  no  negli- 
gence attached  to  the  escape  of  oil  on  that 
occasion.  Owing  to  the  theory  under  which 
the  case  was  submitted  to  the  jury,  it  is 
not  necessary  to  inquire  whether  negligence 
attached  to  the  escape  of  oil  on  this  occa- 
sion. It  is  enough  to  say  that  the  oil  found 
its  way  to  the  surface  of  the  river,  and  that 
the   Brennan  company  thereupon  gathered 


company  for  injury  caused  to  shade  trees 
by  leakage  from  a  main,  it  was  held  that 
the  defendant  was  bound  to  use  its  rights, 
and  to  conduct  its  operations,  so  as  not  to 
inflict  injury  upon  others.  Evans  v.  Key- 
stone Gas  Co.  72  Hun,  503,  25  N.  Y.  Supp. 
191,  Affirmed  in  148  N.  Y.  112,  30  L.R.A. 
651,  61  Am.  St.  Rep.  681,  42  N.  E.  513. 
This  action  was  sustained  on  the  ground  of 
negligence  on  the  part  of  the  defendant. 

In  the  operation  of  its  business,  a  gas 
company  is  bound  to  exercise  such  care  and 
diligence  as  to  avoid  injury  to  the  health 
and  property  of  others  by  the  escape  of  gas. 
The  de^ee  of  care  devolving  upon  it  should 
be  proportional  to  the  dangers  which  it  is 
its  duty  to  avoid.  Rockford  Gaslight  &  Coke 
Co.  V.  Ernst.  68  III.  App.  300.  In  this  case 
the  court  said:  "In  case  of  a  break,  if  it 
occurs  through  its  own  fault,  the  company 
is  liable  witliout  notice.  If  it  occurs  through 
the  fault  of  another,  liability  attaches  as 
soon  as  the  company  has  had  notice  and 
time  to  repair.  If  a  reasonable  inspection 
of  .the  mains  and  pipes  of  a  system  would 
have  discovered  a  leak,  and  such  was  not 
made,  the  company  would  be  liable.  If  the 
damage  occurs  from  a  break  which  has  ex- 
isted for  several  days,  and  which  could  have 
been  discovered  by  proper  inspection,  that  is, 
of  itself,  evidence  of  negligence." 

In  a  proceeding  to  condemn  land  for  a 
pipe  line  for  gas,  it  was  held  that  incon- 
veniences and  injuries  caused  by  the  loca- 
tion of  a  skilfully  constructed  and  carefully 
operated  pipe  line  might  be  considered;  but 
such  as  were  produced  by  careless  construc- 
tion and  operation  of  it  could  not  be.  Den- 
niston  v.  Philadelphia  Co.  161  Pa.  41,  28 
Atl.  1007  (subsequent  trial,  3S  W.  N.  G. 
332).  The  court  said:  "The  former  are 
the  natural  and  ordinary  consequences  of 
the  location,  construction,  and  use  of  the 
line,  and  terminate  only  with  the  abandon- 
ment of  it;  while  the  latter  are  exceptional, 
and  may  be  prevented  by  the  use  of  the 
best-known  appliances  and  skill  and  the  ob- 
senance  of  due  care  in  the  prosecution  of 
the  business,  and  they  constitute  an  inde- 
pendent cause  of  action." 

In  Brown  A.  Bros.  v.  lUius,  27  Conn.  84, 
15  L.R.A.(N.S.) 


71  Am.  Dec.  49,  which  was  an  action  for 
damages  caused  to  plaintiff's  wells  by  the 
water  soaking  through  the  refuse  of  de- 
fendant's gas  plant  and  affecting  them,  it 
was  said:  "Would  anyone  contend  that,  if 
a  person  should  cause  gas  to  be  conveyed 
beneath  the  surface  of  his  land  so  careless- 
ly or  unskilfully  that  it  thence  escaped  from 
the  pipes,  and,  by  its  own  force,  spread  and 
diffused  itself  upon  or  through  the  land  of 
an  adjoining  owner,  and,  by  its  deleterious 
qualities,  affected  the  roots  of  his  trees  so 
as  to  kill  them,  or  the  adjoining  land  so  as 
to  destroy  or  prevent  vegetation,  an  action 
would  not  lie  for  such  an  injury  because  it 
was  done  within  the  ground?" 

In  an  action  against  a  gas  company  for 
injuries  sustained  from  inhaling  escaping 
gas,  where,  three  days  before,  plaintiff  had 
been  injured  by  an  explosion  in  a  house  on 
the  other  side  of  the  street,  it  was  held  that 
a  nonsuit  was  improperly  granted  where 
there  was  no  showing  that  plaintiff  knew 
where  the  gas  in  the  house  came  from,  and 
there  was  no  danger  so  imminent  as  to  re- 
quire him  to  abandon  the  house.  Apfelbach 
V.  Consolidated  Gas  Co.  204  Pa.  570,  54  Atl. 
359. 

A  natural  gas  company  was  held  liable 
for  damages  caused  by  the  escape  of  gas 
through  the  soil  from  its  main  into  a  house, 
in  Mississinewa  Min.  Co.  v.  Patton,  129 
Ind.  472,  28  Am.  St.  Rep.  203,  28  N.  E.  1113. 

In  some  cases  the  defendant  is  held  liable 
on  the  ground  that  he  has  created  a  nuisance, 
Then  it  is  no  defense  to  say  that  he  has 
not  been  negligent. 

In  an  action  against  a  gas  company  for 
injuries  to  plaintiff's  property  and  well  from 
leakage  in  the  tank  and  ammonia  well  of 
defendants,  it  was  held  that,  if  the  work 
was  so  carried  on  as  to  create  a  nuisance, 
there  was  an  injury  for  which  plaintiff 
would  be  entitled  to  reasonable  and  proper 
damages  no  matter  whether  the  works  were 
managed  in  the  usual  manner  of  others,  or 
not.  Pottstown  Gas  Co.  v.  Murphy,  39  Pa. 
257. 

In  an  action  against  a  gas  company  for 
injuries  to  plaintiff's  water  by  escape  of 
gas  from  its  pipes,  it  was  held  to  be  no  de- 
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up  a  considerable  quantity  of  it,  but  per- 
mitted tlie  larger  part  of  it  to  remain.  The 
plaintiff  introduced  testimony  at  the  trial 
tending  to  show  that  some  of  the  oil  found 
upon  the  surface  of  the  river  came  from  a 
waste  pipe  which  extended  from  the  defend- 
ant's premises  to  the  water.  We  will  not 
stop  to  specially  consider  this  testimony, 
because  the  court,  ia  submitting  the  case 
to  the  jury,  made  no  distinction  between 
the  escape  from  this  waste  pipe  and  the  es- 
cape of  the  1,600  gallons  in  January. 

At  the  close  of.  all  the  evidence,  the  de- 
fendant requested  the  court  to  direct  a  ver- 
dict for  the  defendant.  This  request  being 
refused,  the  defendant  then  requested  the 
court  to  instruct  the  jury:  'First,  that,  if 
they  found  that  the  oil  escaped  accidentally 


from  the  tank  of  the  Brennan  company  with- 
out negligence  on  the  part  of  said  company, 
and  thereafter  seeped  through  the  ground 
and  was  discharged  into  the  river,  and  there- 
after found  its  way  to  plaintiffs'  place  of 
business,  plaintiffs  could  not  recover  be- 
cause the  accidental  escape  of  the  oil  was 
not  the  proximate  cause  of  the  accident; 
second,  that,  if  the  escape  of  oil  from  de- 
fendant's premises  was  due  to  accidental 
or  unknown  causes,  and  was  not  due  to  any 
negligence  or  carelessness  of  the  defendant, 
the  plaintiffs  could  not  recover. 

These  instructions  were  refused,  and  the 
court  thereupon  instructed  the  jury  that, 
if  they  found  that  the  oil,  which  was  stored 
in  the  tanks  of  the  defendant  company,  es- 
caped and  caused  the  injury,  the  plaintiffs 


fense  that  the  defendant  had  a  statutory 
right  to  lay  gas  pipes,  as  it  was  bound  by 
gas-works  clauses  act  1871,  {  9,  providing 
that  nothing  shall  exonerate  it  from  an  ac- 
tion or  proceeding  for  a  nuisance.  It  was 
also  held  to  be  no  defense  that  plaintiff's 
water  pipes  were  defective,  as  it  was  clear- 
ly an  unnatural  use  of  land  to  put  gas 
pipes  there,  so  that  the  defendant  must  keep 
them  at  its  own  peril.  Batvheller  v.  Tun- 
bridge  Wells  Gas  Co.  84  L.  T.  N.  S.  765. 

Under  8  and  9  Vict.  chap.  66,  §  160,  pro- 
viding that,  if  a  gas  company  shall  cause 
or  suffer  to  be  conveyed,  or  to  flow  into 
any  stream,  reservoir,  or  place  of  water, 
any  washing  substance  or  thing  which  shall 
be  produced  by  making  or  supplying  gas,  it 
shall  forfeit  £200,  it  was  held  that  a  com- 
pany was  liable  which  suffered  washing  from 
its  tanks  to  flow  into  plaintiff's  well  where 
mines  were  worked  to  within  60  yards  of 
the  tank  of  the  company,  in  consequence  of 
which  the  floor  of  the  tank  cracked  and  the 
washings  percolated  into  plaintiff's  well. 
Hipkins  v.  Birmingham  &  S.  Gaslight  Co.  5 
Hurlst.  &  N.  74,  Affirmed  in  6  Hurlst.  St,  N. 
2S0. 

But  a  gas  company  was  held  not  liable 
for  injuries  caused  by  leakage  of  gas  where 
the  plaintiff  had  made  no  complaint,  and 
there  were  no  surface  indications,  and  no 
defective  construction  of  the  main  was 
shown.  Hammerschmidt  v.  Municipal  Gas 
Co.  114  App.  Div.  290,  99  N.  Y.  Supp.  890. 

In  Strawbridge  v.  Philadelphia,  13  Phila. 
173,  which  case  does  not  show  whether  the 
damages  were  caused  by  an  explosion  or 
from  other  causes,  it  was  held  that  a  city 
was  not  responsible  for  an  injury  arising 
from  the  escape  of  gas  from  the  street  main, 
unless  it  was  caused  by  some  negligence  or 
misconduct  on  the  part  of  the  city  or  its 
apents;  the  court  saying:  "Unless  there 
he  negligence,  no  action  for  damages  can  be 
maintained  for  acts  which  are  within  the 
scope  of  an  express  authority  conferred  by 
law." 

And  in  an  action  for  injury  from  gas 
escaping  from  a  main  it  was  held  that  a 
nonsuit  was  properly  directed,  where  there 
was  no  direct  proof  of  a  defect  in  the  serv- 
15  L.R.A.(N.S.) 


ice  pipe,  nor  any  proof  of  notice  that  gas 
was  escaping  from  it,  although  after  the 
injury  two  pieces  of  broken  gas  pipe  were 
excavated  in  front  of  plaintiff's  house.  Afor- 
gan  V.  United  Gas  Improv.  Co.  214  Pa.  109, 
63  Atl.  417.  The  court  said:  "Corpora- 
tions manufacturing  and  distributing  gas 
are  held  to  a  high  degree  of  care  in  the 
maintenance  of  their  pipes,  and  are  required 
to  exercise  every  reasonable  precaution  sug- 
gested by  known  dangers.  Where  the  exist- 
ence of  a  leak  is  known,  means  should  be 
taken  at  once  to  avoid  injury,  and,  where  it 
should  have  been  known  that  a  leak  was 
likely  to  occur  because  of  the  defective  con- 
dition of  the  pipe,  negligence  nay  be  im- 
puted; but  it  is  not  reasonable  to  require 
companies  to  uncover  their  pipes  without 
reference  to  the  existence  or  nonexistence 
of  leaks.  Koelsch  v.  Philadelphia  Co.  152 
Pa.  365,  18  L.R.A.  759,  34  Am.  St.  Rep. 
653,  25  Atl.  522.  Such  companies  cannot  be 
held  liable  without  proof  of  negligence." 

The  failure  on  the  part  of  a  father  to  use 
ordinary  care  in  withdrawing  his  minor 
child  from  the  danger  of  gas,  knowing  there 
was  a  leakage  from  defendant's  pipe  line 
into  his  house,  was  held  proper  matter  for 
the  consideration  of  the  jury  in  determining 
whether  or  not  there  was  a  want  of  pru- 
dence in  remaining  in  the  house  after  it 
was  known  that  there  was  a  leakage  of  gas. 
Holly  V.  Boston  Gaslight  Co.  8  Gray.  123, 
69  Am.  Deo.  233.  The  court  said:  "If  the 
system  is  all  right,  and  all  due  prepara- 
tion has  been  made  in  advance,  and  the 
force  which  can  be  commanded  is  applied  in 
a  proper  manner  to  the  reparation  of  a 
break  in  the  pipes,  or  correction  of  any 
disturbance  in  the  regular  operation  of  their 
business,  they  cannot  be  held  to  have  failed 
in  the  exercise  of  ordinary  care,  even  though 
it  should  happen  that,  owing  to  the  occur- 
rence of  several  interruptions  or'leaks  at  the 
same  moment  of  time,  through  an  extraor- 
dinary state  of  weather,  or  other  unforeseen 
causes,  a  particular  defect  should  fail  to  be 
overcome  with  the  same  promptitude  and 
despatch  that  it  might  be  under  other  and 
more  favorable  circumstances." 
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ver  regardless  of  the  question  of 

:  assignment  of  error  relates  to 
tion  that  the  escape  of  oil  from 
tanks  was  not  the  proximate 
le  injury.  We  can  find  no  merit 
iignment.  It  is  a  generally  ac- 
1  natural  law  that  liquid  sub- 
w  down  hill.  It  is  in  evidence 
se  that  petroleum  residuum  is 
n,  and  will  therefore  float  upon, 
nsidering  the  location  of  defend- 
ises  upon  the  banks  of  the  river, 
in  of  the  oil  tanks  above  and 
iver,  the  fact  that  the  premises 
ntifTs  were  located  on  the  banks 
r  not  far  from  and  below  the  de- 
iremisea,  that  the  current  of  the 


river  would  naturally  and  indeed  inevitabl^ 
almost  immediately  carry  such  a  substance 
from  the  higher  to  the  lower  level, — consid- 
ering all  these  things,  we  think  it  natural- 
ly and  logically  follows  that  the  injury  suf- 
fered by  the  plaintiffs  was  the  natural  and 
proximate  result  of  the  escape  of  this 
large  amount  of  oil.  As  stated  by  the  su- 
preme court,  the  defendant  will  be  held  li- 
able where  it  appears  "that  the  injury  wad 
the  natural  and  probable  consequence  of  the 
negligence  or  wrongful  act,  and  that  it 
ought  to  have  been  foreseen  in  the  light 
of  the  attending  circumstances."  Milwau- 
kee &  St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  475, 
24  L.  ed.  259. 

Counsel  for  appellant  rely  upon  the  case 
of  Hoag  V.  Lake  Shore  *  M.  S.  R.  Co.  85 


r/f.  Escape  of  water. 

a.  Generally,. 

nds  V.  Fletcher,  L.  R.  3  H.  L. 
ing  L.  R.  1  Exch.  265,  which  is 
case,  the  plaintiff  was  the  lessee 
privileges  which  had  passages 
ting  with  abandoned  mines  un- 
id  of  a  mill  owner  who  built  a 
ver  some  shafts  which  had  been 
ind  the  pressure  of  the  water 
same  through  these  shafts  and 
iintiff's  mines.  The  defendant 
low  that  the  mines  were  being 
:1erneath  the  land.  It  was  said 
ilure  on  the  part  of  the  engineer 
or  to  block  up  these  abandoned 
an  act  of  negligence  for  which 
int  would  be  liable.  But  it  was 
the  defendant  was  liable  on  the 
t  he  had  brought  on  his  prem- 
ored,  a  dangerous  substance  with- 
ining  it.  Cranworth,  J.,  said: 
lants,  in  order  to  effect  an  object 
vn,  brought  onto  their  land,  or 
which  for  this  purpose  may  be 
being  theirs,  a  large  accumulated 
ter,  and  stored  it  up  in  a  reser- 
consequence  of  this  was  damage 
ntiff,  and  for  that  damage,  how- 
\y  and  carefully  the  accumulation 
the  defendants,  according  to  the 
ind  authorities  to  which  I  have 
ere  certainly  responsible." 
rine  of  Rylands  v.  Fletcher  has 
d  in  one  case  in  each  of  the  fol- 
es:  Ohio,  Texas,  California,  II- 
New  York ;  but  the  contrary  was 
;r  cases  in  Texas  and  in  a  case  in 
^  court  of  Illinois,  and  the  weight 
y  in  California  and  New  York  is 
!fendant  is  not  liable  in  the  ab- 
egligence.  This  latter  rule  ap- 
icord  with  the  American  rule  on 
in  regard  to  damages  caused  by 
ping   from   defendant's   premises 

ice  Water  Co.  v.  Olinger,  54  Ohio 
L.R.A.  736,  44  N.  E.  238,  which 
ion  for  damages  against  a  water 

N.S.) 


company  for  damage  caused  by  the  stand- 
pipe  of  the  water  company  being  defective 
and  injuring  plaintiff's  premises,  it  was  held 
that  the  defendant  was  liable,  following 
Fletcher  v.  Rylands.  But  in  this  case  it 
was  expressly  averred  that  the  defendant 
was  negligent  in  the  construction  of  the 
standpipe,  as  well  as  the  fact  that  it  had 
knowledge  that  it  had  afterwards  cracked 
and  become  weakened,  and  negligently  failed 
to  make  repairs. 

And  where  the  defendant  constructed  a 
ditch,  dam,  and  lake,  and  the  water  perco- 
lated upon  plaintiff's  land,  it  was  held  that 
the  defendant  was  liable  for  damages,  re- 
gardless of  the  question  of  negligence  in  the 
construction  of  the  dam  or  ditch.  Texas  & 
P.  R.  Co.  V.  O'Mahoney,  24  Tex.  Civ.  App. 
631,  60  S.  W.  902. 

But  the  doctrine  of  liability  on  the  ground 
of  negligence  was  applied  in  Rigdon  v.  Tem- 
ple Waterworks  Co.  H  Tex.  Civ.  App.  542, 
32  S.  W.  828,  infra. 

In  an  action  for  damages  from  leakage 
from  a  water  tower,  it  was  held  that  the 
tower  was  negligently  constructed  so  that  it 
leaked;  but  it  was  held  that,  whether  there 
was  negligence  or  not,  it  was  immaterial,  as 
the  defendant  was  bound  to  take  care  of  its 
water,  and  not  to  allow  it  to  be  cast  on 
plaintiff's  premises  to  his  injury.  Kankakee 
Water  Co.  v.  Reeves,  45  III.  App.  286. 

This  rule  in  regard  to  negligence  was,  in 
effect,  overruled  in  Jones  v.  Robertson,  116 
III.  543,  56  Am.  Rep.  786,  6  N.  E.  890,  in- 
fr.a. 

One  who  irrigated  by  an  artesian  well  and 
allowed  percolation  to  injure  others  was  held 
liable  for  any  damages  thereby  occasioned, 
and  could  be  restrained  by  injunction.  Par- 
ker v.  Larsen,  86  Cal.  236,  21  Am.  St.  Rep. 
30,  24  Pac.  989.  The  court  said:  "The  wa- 
ter which  did  the  injury  to  plaintiff  was  not 
a  natural  stream  flowing  across  defendant's 
land,  but  was  brought  upon  the  land  by  ar- 
tificial means.  And  the  rule  is  general, 
that,  where  one  brings  a  foreign  substance 
on  his  land,  he  must  take  care  of  it,  and 
not  permit  it  to  injure  his  neighbor.  The 
law  upon  the  subject  is  tersely  expressed  in 
the  maxim,  Bic  utere  tuo  u(  alienum  non 
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Pa.  293,  27  Am.  Rep.  653.  In  that  case 
plaintiff's  buildings  were  destroyed  by  tire 
which  was  communicated  to  them  by  burn- 
ing oil  which  escaped  from  a  train  of  oil 
tanks  as  the  result  of  the  train  being  de- 
railed by  rocks  upon  the  track,  and  which 
ran  into  a  ereek  near  the  track  and  was  car- 
ried by  the  creek  some  300  or  400  feet  to 
plaintiff's  premises.  The  facts  in  that  case 
are  quite  different  from  the  facts  in  this, 
but  apart  from  that,  the  decision  followed 
and  was  based  upon  Pennsylvania  R.  Co.  v. 
Kerr,  62  Pa.  353,  1  Am.  Rep.  431;  and 
Ryan  v.  New  York  C.  R.  Co.  35- N.  Y.  210, 
91  Am.  Dec.  49,  which,  as  Shearm.  &  Redf. 
Neg.  vol.  1,  1  30,  say,  "have  been  overruled 
everywhere  else  and  are  practically  over- 
ruled in  New  York  where  they  originated." 


Moreover,  these  two  cases  are  in  conflict 
with  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Milwaukee  t  St.  P. 
R.  Co.  V.  Kellogg,  supra,  and  were  there 
said  not  to  be  in  harmony  with  certain 
cases  in  the  states  where  they  were  made, 
and  certainly  to  be  "in  conflict  with  numer- 
ous other  decided  eases."  We  can  hardly 
be  expected,  therefore,  to  follow  a  rule  that 
has  been  repudiated  by  the  highest  court 
of  the  land. 

The  remaining  assignment  of  error  is 
directed  to  the  ruling  that  the  defendant 
was  liable  whether  guilty  of  negligence  or 
not.  Whilst  the  adjudged  cases  are  not  in 
harmony  on  this  question,  we  have  reached 
the  conclusion  that  the  rule  followed  by  the 
court  below  was  correct.    It  is  true,  as  ap- 


Icedas."  This  case  does  not  cite  other  cases, 
and  appears  to  follow  Fletcher  v.  Rylands; 
but  the  rule  as  laid  down  in  the  prior  and 
subsequent  cases  seems  to  turn  on  the  prop- 
er or  improper  construction  of  the  reservoir 
or  ditch. 

If  one  owning  both  banks  dams  a  water 
course  so  high  that  percolation  takes  place 
injuring  the  adjoining  lands,  it  has  been 
held  that  the  builder  of  the  dam  will  be 
liable  for  damages.  Pixley  v.  Clark,  35  N. 
Y.  620,  91  Am.  Dec.  72,  Reversing  32  Barb. 
268.  It  was  also  held  that,  if  plaintiff 
might  have  avoided  the  injury  at  small 
coat,  be  was  not  bound  to  do  so.  This  de- 
cision does  not  quote  Rylands  v.  Fletcher, 
but  is  on  the  ground  that  "no  man  may 
change  or  obstruct  the  flow  of  the  water 
of  a  stream  for  his  own  benefit  to  the  injury 
of  another"  without  being  liable  to  an  ac- 
tion. This  case  also  repudiates  the  doctrine 
of  negligence  as  applicable  to  the  facts  of  the 
case. 

In  Losee  ▼.  Buchanan,  51  N.  Y.  476,  10 
Am.  Rep.  623,  the  court,  in  discussing  the 
case  of  Fletcher  v.  Rylands,  holds  that  the 
rule  does  not  apply  in  New  York,  and  that 
the  defendant  is  not  liable  in  the  absence 
of  negligence;  saying:  "Here,  if  one  builds 
a  dam  upon  his  own  premises,  and  thus 
holds  back  and  accumulates  the  water  for 
his  benefit,  or  if  he  brings  water  upon  his 
premises  into  a  reservoir,  in  case  the  dam 
or  the  banks  of  the  reservoir  give  away  and 
the  lands  of  a  neighbor  are  thus  flooded,  he 
is  not  liable  for  the  damage  without  proof 
of  some  fault  or  negligence  on  his  part." 
This  case  cites  Pixley  v.  Clark,  supra,  but 
this  was  not  followed  on  the  question  of 
negligence  and  was  in  effect  overruled. 

The  weight  of  authority  in  this  country 
is  that  the  defendant  maintaining  a  water 
ditch  or  tank,  or  operating  and  using  water 
pipes,  will  not  be  liable  for  damages  caused 
to  others  from  the  escape  of  the  water  from 
his  premises  in  the  absence  of  negligence. 

So,  where  a  water  tower  fell,  damasfing  a 
house  and  causing  a  lamp  to  explode  and 
fatally  bum  an  occupant,  it  was  held  tliat 
the  damages  proximately  resulted  from  the 
negligence  in  the  faulty  construction  of  the 
16  L.R.A.(N.S.) 


water  tower.  Rigdon  v.  Temple  Waterworks 
Co.  11  Tex.  Civ.  App.  542,  32  S.  W.  828. 

A  railroad  company  was  held  lilible  for 
failing  to  construct  culverts,  and  thereby 
creating  a  reservoir,  which  filled  up  with 
water  and  percolated  onto '  plaintiff's  land. 
International  &  G.  N.  R.  Co.  v.  Slusher 
(Tex.  Civ.  App.)  95  S.  W.  717.  This  was 
on  the  ^ound  that  the  collection  of  water 
so  that  it  could  not  escape  in  proper  man- 
ner, causing  injury  to  another,  was  a  nui- 
sance. 

And,  where  the  proprietor  of  an  upper 
tract  of  land  constructed  a  dam  to  confine 
the  accumulated  water,  and,  after  several 
years,  the  dam  broke  and  flooded  a  lower 
mine  which  had  been  worked  up  to  the  di- 
viding line,  it  was  held  that  the  upper  pro- 
prietor was  not  liable  if  he  exercised  ordi- 
nary care  and  skill,  where  he  had  not  col- 
lected water  from  adjacent  territory.  Jones 
V.  Robertson,  116  111.  543,  56  Am.  Rep.  786, 
6  N.  E.  890.  The  court  held  in  this  case  that 
the  mere  fact  of  building  a  dam  and  accumu- 
lating water  and  flooding  the  plaintiff  would 
not  give  a  cause  of  action,  and  that  the 
upper  proprietor  would  not  be  liable  if  the 
dam  gave  way  without  his  fault. 

In  Hoffman  v.  Tuolumne  County  Water 
Co.  10  Cal.  413,  and  aUo  in  Wolf  v.  St. 
Louis  Independent  Water  Co.  10  Cal.  541, 
the  rule  was  laid  down  that  the  owner  of  a 
dam  is  required  to  use  that  degree  of  dili- 
gence and  prudence  which  men  generally  use 
in  like  instances  when  the  risk  is  their  own. 
In  the  Hoffman  Case  the  owner  of  a  dam 
was  held  liable  for  damages  caused  by  defec- 
tive construction  of  the  dam,  where  it  failed 
to  hold  the  water  and  broke  and  injured  the 
mining  claim  of  the  plaintiff  below.  This 
was  on  the  ground  of  negligence. 

In  an  action  for  damages  caused  by  the 
breaking  of  a  reservoir,  it  was  held  that  the 
measure  of  care  required  in  such  cases  is 
that  which  a  discreet  person  would  use  if 
the  whole  risk  were  his  own.  Todd  v.  Coch- 
ell.  17  Cal.  97. 

So.  where  no  negligence  was  shown  in  the 
construction  of  a  dam.  a^id  reasonable  care 
and  dilieence  were  used  in  its  erection  and 
care,   it  was   held   that   the   owner  of  the 
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itends,  that  every  person  has  a 
Be  Ilia  property  as  he  pleased  so 
:  keeps  within  the  law,  and  ob- 
rights  of  those  around  him.  What 
ts  are  depends  upon  the  circum- 
rrounding  each  case.  Thus,  a 
y  without  objection  maintain  a 
ile  to  do  so  in  a  crowded  city 
0  maintain  a  nuisance.  Notwith- 
lat  pig  raising  is  a  perfectly  law- 
is,  it  may  only  be  conducted  in 
ce  and  in  such  a  manner  as  not 
gainst  the  rights  of  others.  Who 
pt  to  justify  the  maintenance  in 
led  city  of  a  storage  house  for 
;  of  tons  of  dangerous  explosives? 
lie  contemplated  use  of  such  ex- 
Ight  be  perfectly  legal.     The  ob- 


jection to  their  being  kept  in  bulk  in  such 
a  place  is  the  potential  danger  to  the  pub- 
lic. As  civilization  spreads  and  the  Golden 
Rule  becomes  more  and  more  the  guide  of 
human  conduct,  the  rights  of  property  and 
the  rights  of  the  individual  are  more  and 
more  snbiirdinated  to  the  rights  of  the  pub- 
lic; the  rights  of  the  few  to  the  rights  of 
the  many.  Many  things  that  in  the  early 
day  would  have  been  regarded  as  mere  fa- 
vors or  privileges  to  be  bestowed  or  with- 
held at  pleasure  are  to-day  regarded  as 
rights  which  must  be  respected  and  pro- 
tected. .And  so  it  has  come  to  pass  that 
many  courts  have  held  that  a  person  who 
places  some  potentially  dangerous  substance 
upon  his  property — sometliing  which,  if  per- 
mitted to  escape,  is  certain  to  injure  others 


d  not  be  liable  for  the  breaking 
1  and  the  flooding  of  plaintiff's 
thich  was  below.  Everett  v.  Hy- 
tme  Tunnel  Co.  23  Cal.  225. 
ction  for  damages  to  a  mining 
eason  of  an  irrigating  ditch  leak- 
le  same,  it  was  held  that  there 
bility  where  the  injury  was  not 
casioned,  and  there  was  no  find- 
[igence  or  unskilfulness.     Gibson 

33  Cal.  310.  The  court  said: 
dant  had  the  undoubted  right  to 
nd  plant  this  tract  of  land;  and, 
nted  it,  there  can  be  as  little 
at  he  had  the  same  right  to  irri- 
r  the  purpose  of  maturing  his 
rrigating  his  land  the  defendant 
to  the  maxim.  Sic  utere  tuo  ut 
m  Urdaa.     An  action  cannot  be 

against  him  for  the  reasonable 
his  right,  although  an  annoyance 
aay  thereby  be  occasioned  to  the 

erkind  v.  Tuolumne  County,  66 
Fac.  415,  which  was  an  action 
>s  caused  by  the  breaking  of  a 
he  trial  court  had  improperly  in- 
e  jury  as  to  the  kind  of  a  dam 
lie  court  said:  "It  was  proper 
the  jury  as  to  the  degree  of 
igi  lance  which  the  law  devolved 
endant  in  the  construction  and 
e  of  its  dam,  and  that  if  it  neg- 
ailed  to  exercise  that  degree  of 
igilance  it  would  be  liable  for 
;es  as  anyone  might  suffer  from 
ireaking  away." 

Te  a  wooden  dam  broke  by  rea- 
enness  of  timber  decayed  by  age 
re,  and  plaintiff  was  injured  by 
rater,  and  the  evidence  was  con- 
vas  held  that  a  verdict  for  plain- 
not  be  set  aside.  Wiederkind  v. 
County  Water  Co.  83  Cal.   198, 

n  V.  Turlock  Irrig.  Dist.  141  Cal. 

205,  which  was  an  action  for 
om  seepage  from  an  irrigation 
ed  of  the  canal  being  sandy  and 

liability  was  fixed  because  the 
1  was  not  in  the  usual  and  rea- 
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sonable  manner.  This  defect  was  repaired. 
The  injunction  was  then  removed,  and  the 
judgment  for  plaintiff  affirmed. 

The  failure  to  prevent  seepage  from  an 
irrigating  ditch  was  held  negligence,  and  the 
owner  lialile  for  damages,  notwithstanding 
plaintiff,  at  slight  expense,  might  have  pre- 
vented injury,  in  McCarty  v.  Boise  City 
Canal  Co.  2  Idaho,  245,  10  Pac.  623.  The 
court  said:  "We  understand  the  rule  to  be 
that,  where  one  person  suffers  injury  by  the 
carelessness  of  another,  occurring  unexpect- 
edly and  in  a  transitory  manner,  the  one 
so  suffering  must  go  to  some  trouble  to  avoid 
or  lessen  tlie  damage,  if  a  temporary  expedi- 
ent or  sliijlit  expense  will  do  so;  but,  if  the 
one  whose  carelessness  or  negligence  causes 
a  continuing  injury  to  another,  having 
knowledge  of  the  evil  and  the  cause  of  it, 
deliberately  stands  by,  having  an  equal  op- 
portunity to  prevent  the  damage  as  the 
one  suffering  it,  and  permits  it  to  continue 
without  an  attempt  to  prevent  it,  he  can- 
not avoid  his  responsibility  by  showing  that 
the  one  injured  might  have  avoided  the  dam- 
age by  a  slight  expense." 

In  an  action  for  damages  in  allowing  a 
flume  from  a  dam  to  become  leaky  so  that 
the  waters  broke  out  and  injured  plain- 
tiff's property,  the  question  involved  was  as 
to  joinder  of  defendants.  South  Bend  Mfg. 
Co.  V.  Lipliart,  12  Ind.  App.  185.  39  N.  E. 
908.  The  court  said :  "The  duty  that  rested 
upon  the  defendant  to  maintain  his  flume 
in  a  reasonably  safe  condition  was  his  sep- 
arate duty,  and  the  omission  so  to  do  was 
his  separate  tort." 

Leakage  of  water  from  a  tank  owned  by 
a  brewing  company,  causing  plaintiff's  walks 
and  the  walls  of  his  house  to  become  damp, 
injuring  his  property,  was  held  actionable, 
in  Central  Consumers  Co.  v.  Pinkert,  2!l  Ky. 
L.  Rep.  27:i.  92  S.  W.  957.  This  liability  was 
on  the  ground  of  the  creation  of  a  nuisance, 
and  the  qiiestion  of  negligence  docs  not  seem 
to  have  entered  into  the  case.  The  chief 
discussion  was  on  the  ground  of  the  liability 
of  the  vendor,  or  of  the  vendee,  who  oper- 
ated the  iiremises  and  maintained  the  nui- 
sance. 
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— must  make  good  the  damages  occasioned 
by  the  escape  of  such  substance  regardless 
of  the  question  of  negligence.  Tliis  rule, 
we  think,  is  just  and  equitable.  If  one 
of  two  persons  must  suffer  loss,  no  good 
reason  can  be  found  why  the  loss  should  be 
charged  against  the  one  who  has  in  no  way 
contributed  thereto.  The  leading  case  upon 
this  subject  is  the  case  of  Fletcher  v.  Ry- 
lands,  L.  R.  1  Exch.  265.  In  that  case  the 
defendant  had  constructed  a  reservoir  upon 
his  premises,  and  the  water  from  this  reser- 
voir escaped  and  injured  the  plaintiff.  The 
court  said:  "The  person  whose  grass  or 
corn  is  eaten  down  by  the  escaping  cattle 
of  his  neighbor,  or  whose  mine  is  floodml  by 
the  water  from  his  neighbor's  reservoir,  or 
whose  cellar  is  invaded  by  the  filth  of  his 


neighbor's  privy,  or  whose  habitation  is 
made  unhealthy  by  the  fumes  or  noisome 
vapors  of  his  neighbor's  alkali  works,  ia 
damnified  without  any  fault  of  his  own;  and 
it  seems  but  reasonable  and  just  that  the 
neighbor,  who  has  brought  something  on 
his  own  property  which  was  not  naturally 
there,  harmless  to  others  so  long  as  it  is 
confined  to  his  own  property,  but  which  he 
knows  to  be  mischievous  if  it  gets  on.  his 
neighbor's,  should  be  obliged  to  make  good 
the  damage  which  ensues  if  he  does  not 
succeed  in  confining  it  to  his  own  property. 
But  for  his  act  in  bringing  it  there  no  mis- 
chief could  have  accrued,  and  it  seems  but 
just  that  he  should,  at  his  peril,  keep 
it  there  so  that  no  mischief  may  accrue,  or 
answer  for  the  natural  and  anticipated  con- 


And,  in  an  action  for  damages  for  turn- 
ing a  pond  into  a  milldam  which  was  in- 
sufficient to  control  it,  it  was  held  that  the 
defendant  was  required  so  to  use  his  prop- 
erty as  not  to  injure  another  by  the  want 
of  ordinary  care.  Noyes  v.  Shepherd,  30  Me. 
173,  50  Am.  Dec.  625. 

In  an  action  for  washing  away  a  road 
by  reason  of  the  insufficiency  of  a  milldam, 
it  was  held  that,  if  there  was  no  want  of 
care  and  prudence  in  the  construction  or 
maintenance  of  the  dam,  the  defendants 
would  not  be  liable.  Wendell  v.  Pratt,  12 
Allen,  464. 

In  an  action  for  damages  caused  by  an  in- 
sufficient dam  breaking  away,  the  defendants 
were  held  to  that  degree  of  ordipary  skill, 
care,  and  diligence  which  men  of  ordinary 
care  and  prudence  in  relation  to  similar  sub- 
jects would  exercise  in  the  conduct  of  their 
own  alTairs.  Shrewsbury  v.  Smith,  12  Cush. 
177.  In  this  case  the  verdict  was  for  the 
defendants. 

A  city  was  held  liable  for  the  construc- 
tion of  a  dam  and  reservoir  causing  water 
to  percolate  through  plaintiff's  land,  render- 
ing it  useless  for  tillage  or  building  pur- 
(M.sps.  in  .Aldworth  v.  Lynn,  153  Mas.s.  5^, 
10  L.R.A.  210,  25  Am.  St.  Rep.  608,  26  N.  E. 
220.  In  this  case  it  was  held  that,  because 
the  injury  was  permanent,  it  did  not  de- 
prive an  adjoining  landowner  of  his  right  to 
recover  damages;  but  the  plaintiff  could  not 
recover  damages  for  the  future  as  the  de- 
fendant might  change  the  use  of  his  prop- 
erty. 

In  an  action  for  damages  for  injury  caused 
by  sp?page  from  a  pond,  it  was  held  that,  if 
this  reunited  from  the  imperfect  construc- 
tion (if  the  embankment,  then  the  defendant 
was  liable,  an.d  this  would  be  held  if  it  was 
impossible  to  construct  a  dam  for  a  pond 
which  would  not  leak;  but,  if  the  embank- 
ment was  constructed  with  all  possible  care, 
and  all  known  means  were  used  to  keep  it  in 
safe  condition,  and  the  leakage  was  pro- 
duced by  frost  or  inde|)endent  agencies  which 
could  not  be  reasonably  anticipated,  the  de- 
fendant would  not  be  liable.  Murphy  v. 
(Jillum.  73  Mo.  .App.  490. 

In  an  action  for  damages  for  the  break- 
15  L.R.A.(N.S.) 


ing  of  an  irrigating  ditch,  an  instruction 
that  the  defendant  was  liable  without  regard 
to  negligence  was  held  erroneous,  as  this  in- 
struction made  the  defendant  absolutely  an 
insurer  against  all  damages.  King  v.  Miles 
City  Irrigating  Bitch  Co.  16  Mont.  463,  50 
Am.  St.  Rep.  506,  41  Pac.  431. 

And  a  defendant  who  was  negligent  in 
permitting  water  to  escape  from  an  irrigat- 
ing ditch  was  held  liable  for  damages  caused 
thereby,  in  Shields  v.  Orr  Extension  Ditch 
Co.  23  Nev.  349,  47  Pac.  194.  It  was  also 
held  that  the  doctrine  of  contributory  neg- 
ligence did  not  apply  where  the  defendant 
had  knowledge  of  the  defects  in  his  ditch, 
and  could  have  prevented  the  injury. 

Negligent  and  improper  construction  of  a 
dam,  and  keeping  the  same  in  an  unsafe  con- 
dition, were  held  sufficient  to  render  the  de- 
fendant liable  for  the  dam  breaking  away 
and  injuring  a  dam  below.  Pollett  v.  Long. 
50  N.  Y.  200. 

So,  raising  the  water  of  a  canal  without 
retaining  it  within  suitable  banks,  so  that 
it  soaked  through  and  destroyed  the  claim- 
ant's salt  works,  was  held  to  render  the  state 
liable,  under  N.  Y.  Laws  1870,  chap.  321. 
providing  for  the  appraisal  of  canal  claims 
against  the  state.  Heacock  v.  State.  106 
N.  Y.  248,  11  N.  E.  638;  Collins  v.  State, 
105  N.  Y.  641. 

In  excavating  a  reservoir  to  provide  a  feed- 
er for  the  Erie  canal,  a  bed  of  coarse  gravel 
was  exposed,  through  which  water  flowed 
on  owners  of  lands  below.  It  was  held  that 
the  state  was  liable  for  negligence  in  the 
construction  of  the  reservoir.  Reed  v.  State, 
108  N.  \'.  407,  15  N.  E.  735.  In  this  case 
there  was  no  evidence  of  plans  or  specifica- 
tions, and  the  work  was  done,  the  party  well 
knowing  that  subsurface  channels  had  bren 
exposed  through  which  the  waters  of  the 
reservoir  would  flow. 

A  city  was  held  liable  for  injury  to  the 
rental  or  iisable  value  of  land  up  to  the  com- 
mencement of  the  action,  and  for  such  per- 
manent injury  thereto  as  had  been  caused, 
by  leakage  of  water  from  a  reservoir  main- 
tained by  the  citv,  in  Southard  v.  Brooklyn, 
1  App.  Div.  175,  "37  N.  Y.  Supp.  136. 

A  municipal  corporation  was  held  to  stand 
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sequences.  And,  upon  authority,  this  we 
think  is  established  to  be  the  law,  whether 
the  things  so  brought  be  beasts  or  water, 
or  filth  or  stenches." 

The  rule  announced  in  that .  case  has 
been  followed  by  the  Canadian  courts,  and 
has  been  adopted  with  or  without  modifica- 
tion by  many  of  the  courts  of  the  United 
States.  Berger  v.  Minneapolis  Gaslight  Co. 
60  Minn.  296,  62  N.  W.  336;  Ottawa  Gas- 
light &  Coke  Co.  V.  Graham,  28  111.  73,  81 
Am.  Dec.  263;  Kinnaird  v.  Standard  Oil 
Co.  89  Ky.  468,  7  L.R.A.  451,  25  Am.  St. 
Rep.  545,  12  S.  W.  938;  Shipley  v.  Fifty 
Associates,  106  Mass.  194,  8  Am.  Rep.  318; 
Oorham  v.  Gross,  125  Mass.  232,  28  Am. 
Rep.  224;  and  Lawson  v.  Price,  45  Md.  123. 

In  the  present  case,  the  defendant  com- 


pany located  its  plant  on  the  banks  of  a 
navigable  stream  within  the  city  limits  and 
in  the  vicinity  of  boathouses  and  docks. 
It  knew,  or  should  have  known,  that  a 
navigable  stream  is  a  public  highway  with 
the  enjoyment  of  which  it  could  not  legal- 
ly interfere.  It  knew,  or  should  have  known, 
that,  if  any  considerable  amount  of  the 
liquid  substance  it  kept  within  its  tanks 
escaped,  it  surely  would  find  its  way  to  the 
river,  and  as  surely  interfere  with  the  use 
and  enjoyment  of  that  river  by  the  public; 
in  other  words,  that  it  would  obstruct  traf- 
6c  and  constitute  a  nuisance.  It  had  knowl- 
edge of  the  congressional  intent  in  respect 
to  the  pollution  of  the  river,  for  Congress 
had  ordained  that  no  person  should  "allow 
any   tar  oil,   ammoniacal   liquor,   or   other 


on  the  same  footing  as  a  private  individual, 
and  incur  the  same  liability,  and  have  no 
right  to  collect  water  by  artificial  means  in 
a  reservoir  and  carelessly  and  negligently 
permit  it  to  discharge  or  overflow  upon  the 
premises  of  an  adjacent  owner  so  as  to  in- 
terfere with  his  possession,  in  Norman  v. 
Ince,  8  Okla.  412,  58  Pac.  632. 

And  in  an  action  for  damages  to  plaintiff's 
premises,  caused  by  leakage  in  the  canal,  it 
was  held  that,  in  order  to  recover,  plaintiff 
should  show,  first,  that  the  water  came  from 
the  company's  canal,  and,  secondly,  that  it 
came  by  reason  of  some  negligence  on  the 
part  of  the  defendant  in  maintaining  that 
canal.  Delaware  &  H.  Canal  Co.  v.  Gold- 
stein, 125  Pa.  246,  17  Atl.  442. 

Where  breaches  in  an  irrigating  ditch  were 
allowed  to  remain  an  unreasonable  time,  and 
the  ditch  in  question  was  inadequate,  it  was 
held  that  the  defendant  was  liable  for  in- 
juries caused  thereby  to  plaintiff.  Lisonbee 
V.  Monroe  Irrig.  Co.  18  Utah,  343,  72  Am. 
St.  Rep.  784,  54  Pac.  1009.  The  court  said: 
"The  law  requires  canal  companies  to  use 
reasonable  skill,  judgment,  and  care  in  the 
construction  of  their  ditches  and  in  their 
maintenance  and  repair,  and  imposes  upon 
proprietors  of  irrigated  lands  like  skill,  judg- 
ment, and  care  in  the  use  and  control  of  ir- 
rigating water.  If  such  water  flows  upon 
the  surface  of  irrigated  lands  onto  adjoin- 
ing lands  of  another,  to  his  injury,  the  per- 
son whose  negligence  causes  or  permits  it 
must  respond  in  damages.  When  the  lower 
land  becomes  soaked  and  too  wet  from  infil- 
tration and  percolation  from  irrigated  land, 
and  is  thereby  injured  and  damaged,  we  are 
not  disposed  to  hold  that  the  upper  proprie- 
tor can  be  held  liable  when  he  irrigates  his 
land  with  reasonable  care,  using  no  more 
water  than  is  reasonably  necessary  in  so 
doing." 

In  an  action  for  damages  from  percola- 
tions from  an  irrigation  canal,  it  was  held 
that  the  care  and  attention  that  ought  to 
have  been  expected  of  a  prudent  and  rea- 
sonable man  under  similar  conditions  and 
circumstances  was  the  degree  of  care  and  at- 
tention which  should  have  been  demanded 
of  the  defendant  by  a  jury.  Jenkins  t. 
16  L.R.A.(N.8.)  35 


Hooper  Irrig.  Co.  13  Utah,  100,  44  Pac. 
829. 

And,  in  an  action  for  improper  construc- 
tion and  failing  to  keep  a  dam  in  repair, 
causing  damages,  it  was  held  that  at  common 
law  an  action  could  be  maintained  for  neg- 
ligence. Rich  v.  Keshen  Improv.  Co.  56 
Wis.  287.  14  N.  W.  191. 

In  Cattle  v.  Stockton  Waterworks  Co. 
L.  R.  10  Q.  B.  453,  it  was  held  that  a  con- 
tractor employed  to  make  a  tunnel  under 
a  highway  in  order  to  connect  lands 
owned  by  his  employer  could  not  maintain 
an  action  for  damages  to  his  work  from 
leaky  water  pipes  laid  in  the  road  above.  It 
was  assumed,  but  not  decided,  that  the  land- 
owner could  maintain  such  an  action;  but  it 
was  held  that  there  was  no  breach  of  duty 
towards  plaintiff  or  third  persons. 

b.  Injuries  caused  to  tenants. 

The  negligence  of  the  tenant  above  in  al- 
lowing the  faucet  of  his  water  pipes  to  re- 
main open  all  night,  thereby  flooding  the 
premises,  of  the  tenant  below,  was  held  suf- 
ficient to  render  him  liable  for  damages,  in 
Greco  v.  Bemheimer,  17  Misc.  592,  40  N.  Y. 
Supp.  677.  The  fact  of  flooding  the  prem- 
ises was  held  prima  facie  negligence. 

So,  where  an  upper  tenant  had  exclusive 
control  of  his  floor,  and  water  from  the  fau- 
cets overflowed  and  damaged  the  goods  of 
the  tenant  beneath,  it  was  held  that  there 
was  a  presumption  of  negligence  against  the 
tenant  of  the  upper  floor.  Simon-Reigel 
Cigar  Co.  v.  Gordon-Burnham  Battery  Co. 
20  Misc.  598,  46  N.  Y.  Supp.  416. 

In  Warren  v.  Kauffman,  2  Phila.  259,  it 
was  held  that,  if  a  man  had  a  hydrant,  and 
the  water  ran  from  it  and  through  his  floor 
into  the  story  beneath,  injuring  an  occupant 
there,  negligence  was  prima  facie  made  out ; 
and  he  would  be  held  responsible  for  the  in- 
jury, unless  he  could  show  that  it  happened 
in  some  other  way. 

The  owner  of  an  upper  story  in  a  build- 
ing was  held  guilty  of  negligence  where  he 
failed  to  close  a  spigot  on  a  water  pipe  un- 
der his  control,  which  someone  had  left  open, 
thereby  damaging  the  tenant  below.    Killion 
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waste  products"  to  flow  into,  or  be  de- 
posited in,  the  Potomac  river  within  the 
District  Code,  i  001  [31  Stat,  at  L.  1336, 
chap.  854].  Notwithstanding  all  this,  it 
constructed  ^almost  over  the  bed  of  the 
stream  two  large  tanks,  and  stored  therein 
some  14,000  gallons  of  petroleum  residuum, 
and  permitted  a  considerable  quantity  to 
escape  to  the  river,  remain  thereon  for 
weeks,  and  injure  innocent  persons.  It  ad- 
mits the  escape,  but  contends  it  should  not 
be  held  liable  for  the  consequences  without 
proof  of  negligence,  because  it  was  en- 
gaged in  a  lawful  business.  Under  the 
circumstances  of  this  case,  it  is  quite  clear 
to   us   that  this   contention   is  not   sound. 


There  is  no  evidence  that  it  was  at  all  neces- 
sary to  locate  this  plant  on  the  banks  of 
the  river,  and  common  sense  tells  us  that 
asphalt  and  petroleum  residuum  might  have 
been  as  successfully  mixed  in  some  other 
place  where  there  would  have  been  no  dan- 
ger of  contaminating  the  Potomac  and  im- 
peding traflic  thereon.  Having  deliberately 
elected  to  store  such  a  large  quantity  of  sudi 
a  substance  in  a  location  where,  if  it  escaped, 
the  greatest  amount  of  damage  would  ensue, 
the  company  must  be  charged  with  the  ab- 
solute duty  of  keeping  that  substance  within 
the  limits  of  its  own  premises.  This  it 
failed  to  do,  and  it  must  now  make  good  the 
damages  which  directly  ensued. 


V.  Power,  51  Pa.  429,  91  Am.  Dec.  127.    The 
maxim  Sic  utere  tuo,  etc.,  was  applied. 

Allowing  an  automatic  faucet  to  become 
out  of  repair,  thereby  flooding  the  premises 
of  tenants  below,  was  held  negligence,  and 
rendered  defendants  liable  for  damages. 
Curren  v.  Weiss,  6  Misc.  138,  26  N.  Y.  Supp. 
8. 

And  a  pawner  of  goods  was  held  entitled 
to  recover  damages  where  the  goods  in  the 
custody  of  the  pawnee  were  injured  by  rea- 
son of  the  tenant  above  negligently  allow- 
ing water  to  run  down  on  the  floor  below. 
Peiser  v.  Schanning,  14  Daly,  399,  13  N.  Y. 
S.  R.  63. 

In  an  action  against  the  landlord  and  ten- 
ant of  the  upper  floor  for  leaving  open  a  stop- 
cock, and  for  failure  to  have  a  ball  cock  at- 
tached to  the  tank  on  the  upper  floor,  and 
for  negligence  in  not  shutting  off  the  water 
from  the  lower  part  of  the  building  by  a  stop- 
cock which  was  there  situated,  it  was  held 
that  the  upper  tenants  were  not  guilty  of 
any  negligence  in  regard  to  the  latter  charge, 
but  that,  as  to  the  owners  of  the  building, 
the  failure  to  have  a  proper  ball  cock  to 
control  the  flow  of  water  was  negligence.  It 
was  also  held  that  the  upper  tenant  was 
guilty  of  negligence  in  leaving  the  stopcock 
open  so  that  water  ran  into  the  basin  and 
overflowed.  Citron  v.  Bayley,  36  App.  Div. 
130,  55  N.  Y.  Supp.  382. 

The  defendant  was  held  liable  for  leaving 
a  faucet  open  in  his  building  on  the  sup- 
position that  the  supply  pipes  which  came 
from  plaintiff's  store  had  been  closed  by 
plaintiff,  as  he  was  in  the  habit  of  using 
his  faucet  so  as  to  prevent  the  water  reach- 
ing defendant's  premises;  but  on  this  oc- 
casion the  water  may  have  been  temporarily 
cut  off  on  other  premises  through  which  the 
pipe  flrst  ran.  Inman  v.  Potter,  18  R.  I. 
Ill,  25  Atl.  912. 

And,  in  an  action  by  a  tenant  on  the  low- 
er floor  against  the  tenant  on  the  upper  floor 
for  damages  for  an  injury  caused  by  a  fau- 
cet being  left  open,  the  defendant  was  held 
responsible  for  the  proper  use  and  care  of 
the  water  and  water  flxtures;  and  liability 
attached  to  him  on  proof  that  negligence  had 
occurred  and  damages  had  ensued.  Rosen- 
field  v.  Arrol,  44  Minn.  395,  20  Am.  St. 
Rep.  584,  46  N.  W.  768. 
16  L.R.A.{N.S.) 


In  Eakin  v.  Brown,  1  E.  D.  Smith,  38. 
the  rule  was  laid  down  that,  as  between  dif- 
ferent tenants  under  a  common  landlord,  the 
question  was  always  one  of  negligence  in  the 
use  of  the  premises.  In  this  case  the  check 
valve  on  the  supply  pipe  of  the  reservoir  in 
the  upper  story  failed  to  act,  causing  the 
flooding  of  the  lower  floor;  and  it  was  held 
that  the  defendants  were  not  liable  unless 
they  or  their  servants  were  guilty  of  negli- 
gence. 

In  Bernhard  v.  Reeves,  6  Wash.  424,  33 
Pac.  873,  it  was  held  that  it  would  not  be 
presumed  that  a  leak  of  water  was  occasioned 
by  the  negligence  of  the  user.  In  this  cast 
there  was  not  sufficient  evidence  that  the  de 
fendant  was  guilty  of  negligence,  but,  on  th( 
contrary,  there  was  evidence  that  he  haij 
used  ordinary  care. 

In  Lane  v.  Scagle,  67  Vt.  281,  31  Atl.  289 
where  a  faucet  was  left  running  by  an  up 
per  tenant,  and  damages  were  caused  to  th< 
floor  below,  it  was  held  that  negligenct 
could  not  be  inferred  from  the  fact  that  th< 
faucet  was  open,  where  the  outlet  of  thi 
basin  was  sufficient  to  carry  the  water  awa; 
and  the  basin  was  not  running  over.  Thi 
court  said :  "If  any  inference  can  be  drawi 
from  the  evidence,  it  is  that  the  water  es 
caped  from  the  pipe  after  it  passed  througl 
the  floor  occupied  by  the  defendant.  If  sucl 
inference  can  be  legitimately  drawn  fron 
the  facts,  the  plaintiff  was  not  entitled  to  gi 
to  the  jury;  for  it  does  not  appear  that  the 
defendant  knew,  or  had  reason  to  believe 
that  there  was  any  defect  in  the  pipe  belov 
the  floor  occupied  by  him,  nor  does  it  ap 
pear  that  the  defendant  was  under  any  dut} 
to  inspect  or  keep  in  repair  the  pipe  belov 
the  floor  occupied." 

A  tenant  on  the  upper  floor  used  a  forci 
pump  and  tank  when  the  pressure  waa  in 
sufficient.  He  was  held  guilty  of  negligenc< 
in  leaving  his  faucet  open  and  allowing  thi 
water  in  the  tank  to  run  out  and  injure  thi 
property  of  the  plaintiff,  who  was  a  ten 
ant  below.  It  was  further  held  that  the  de 
fendant  could  not  justify  by  claiming  tha 
the  plaintiff  had  promised  to  turn  off  thi 
water  in  the  basement  every  night,  unless  hi 
relied  On  that  promise,  as  there  was  no  priv 
'  ity  between  the  parties.    Miller  t.  Benoit,  21 
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Supposing  these  tanks  had  been  placed 
near  one  of  the  streets  of  the  city,  and  in 
such  a  position  that  escaping  oil  would  flow 
upon  the  street;  and  supposing  the  company 
had  permitted  1,600  gallons  of  the  thick  and 
adhesive  contents  to  escape  and  cover  the 
street  for  several  blocks  and  remain  thereon 
for  several  weeks, — is  it  possible  that  the 
company  could  have  escaped  liability  for 
special  damages  sustained  by  those  law- 
fully passing  over  the  street  by  merely 
showing  that  it  was  guilty  of  no  negligence  ? 
We  think  not.  And  yet  the  Potomac  river 
is  a  public  highway,  and  the  proof  shows 
that  the  Brennan  company  suffered  a  con- 
siderable   portion   of   that   highway    for   a 


considerable  period  of  time  to  be  covered 
with  this  same  thick  and  adhesive  sub- 
stance. 

The  Nitro  Glycerine  Case  (Parott  v. 
Wells)  15  Wall.  S38,  21  L.  ed.  211,  is  not 
in  point.  In  that  case  the  express  carrier 
unwittingly  received  for  carriage  a  dan- 
gerous explosive,  and  the  court  very  nat- 
urally declined  to  hold  the  carrier  respon- 
sible for  the  consequences  of  an  accident 
that  followed.  There  is  no  analogy  between 
that  case  and  this. 

There  being  no  error  in  the  record,  the 
judgment  will  be  afiSrmed  with  costs,  and  it 
is  so  ordered. 


App.  Div.  252,  51  N.  Y.  Supp.  368,  Affirmed 
in  164  N.  Y.  590,  58  N.  E.  1090. 

An  upper  tenant  was  held  not  liable  for 
injuries  caused  by  an  overflow  of  water  on 
the  premises  of  the  under  tenant  where  such 
overflow  was  not  shown  to  have  been  caused 
by  the  negligence  of  the  upper  tenant.  Stein- 
weg  V.  Biel,  16  Misc.  47,  37  N.  Y.  Supp. 
678.  In  this  case  the  defendant  inspected 
his  premises  before  he  left  them  that  even- 
ing, and  the  leak  was  caused  by  rats  gnaw- 
ing the  lead  pipes  during  the  night. 

In  an  action  by  one  tenant  against  another 
tenant  for  leaving  water  running  on  the 
floor  above,  where  it  was  not  shown  that  the 
defendant  was  to  blame,  and  other  persons 
occupied  the  building,  and  it  was  not  shown 
that  they  did  not  have  access  to  the  faucet, 
a  judgment  in  favor  of  plaintiff  was  set 
aside.  Spencer  v.  McManus,  82  Hun,  318,  31 
N.  Y.  Supp.  185;  Denton  v.  Kernochan,  37 
N.  Y.  S.  R.  510,  13  N.  Y.  Supp.  889.  In 
these  cases  the  gist  of  the  action  was  negli- 
gence. 

In  Moore  v.  Goedel,  7  Bosw.  591,  a  tenant 
was  held  not  liable,  in  the  absence  of  proof, 
of  negligence,  for  damages  caused  by  a  stop- 
cock being  left  open,  causing  water  to  flow 
on  the  premises  of  the  tenant  below.  In  this 
case  there  were  several  tenants  using  the 
same  floor,  and  there  was  no  evidence  that 
the  injury  was  caused  by  this  defendant,  and, 
in  addition  to  this,  the  plaintiflf  had  agreed 
to  turn  off  the  water  on  the  first  floor  every 
night. 

In  an  action  against  upper  tenants  for 
leaving  a  stopcock  open  and  flooding  the 
lower  premises,  it  was  held  that,  if  the 
plaintiffs  had  a  master  stopcock  in  the  base- 
ment, and  had  agreed  to  turn  the  water  off 
at  that  place,  the  defendants  would  not  be 
liable.    Ortmayer  v.  Johnson,  45  111.  469. 

In  an  action  by  a  lower  tenant  against  a 
tenant  on  an  upper  floor  for  damages  from 
a  water  pipe  bursting,  it  was  held  that  the 
ease  of  Fletcher  v.  Rylands  did  not  apply,  as 
in  this  case  the  pipe  was  from  a  cistern  for 
the  use  of  all  of  the  tenants,  and  the  defend- 
ant was  not  guilty  of  any  want  of  care  or 
skill.  Anderson  v.  Oppenheimer,  L.  R.  6 
Q.  B.  Div.  602.  This  was  an  action  on  the 
(^jvenants  of  the  lease. 
l.S  T..R.A.(N.S.) 


c.  Act  of  God,  or  via  major. 

A  dictum  in  Fletcher  v.  Rylands  lays  down 
the  rule  that,  although  a  person  accumulates 
a  dangerous  substance  on  his  premises,  he 
will  not  be  liable  for  damages  caused  by  an 
act  of  Providence,  or  by  a  vis  major.  This 
has  been  followed  in  some  cases  where  dam- 
ages were  caused  by  extraordinary  freshets 
or  by  extraordinary  floods  which  could  not 
have  been  reasonably  anticipated. 

So  where  there  was  no  negligence  in  build- 
ing a  dam,  and  it  was  built  upon  a  proper 
model,  and  the  work  was  well  and  substan- 
tially done,  and  a  leak  was  produced  in  the 
bottom  of  the  dam  by  frost,  causing  an  aper- 
ture to  enlarge  and  destroy  the  dam,  it 
was  held  that  the  defendants  would  not  be 
liable.    Livingston  v.  Adams,  8  Cow.  175. 

In  an  action  for  negligence  in  keeping  a 
dam  in  repair,  it  was  held  to  be  a  ques- 
tion for  the  jury  that  the  dam  should  have 
been  constructed  so  as  to  resist  such  ex- 
traordinary floods  as  might  have  been  rea- 
sonably expected ;  but,  if  damage  was  caused 
by  a  phenomenal  flood  such  as  had  never  oc- 
curred before  in  that  vicinity,  the  defend- 
ant would  not  be  liable.  Cottrell  v.  Mar- 
shall Infirmary,  70  Hun,  495,  24  N.  Y.  Supp. 
381. 

And  in  an  action  against  defendant  for 
damages  for  maintaining  an  insufficient  and 
unsafe  dam,  whereby  plaintiff  was  damaged 
during  a  freshet,  it  was  held  that  it  should 
have  been  left  to  the  jury  to  say  whether 
or  not  this  storm  should  have  been  antici- 
pated where  the  dam  had  proved  sufficient 
for  eleven  years.  Gray  v.  Harris,  107  Mass. 
492,  9  Am.  Rep.  61. 

So,  in  an  action  for  damages  caused  by 
the  dams  on  adjoining  property  breaking 
loose  during  a  heavy  storm,  it  was  held  that 
the  injury  was  caused  by  an  act  of  God,  and 
there  was  no  question  of  negligence ;  and  the 
defendant  was  not  held  liable.  Nichols  t. 
Marsland,  L.  R.  10  Exch.  255. 

The  owner  of  irrigating  tanks  in  India  was 
held  not  liable  for  damages  where  the  tanks 
burst  by  reason  of  an  extraordinary  rain- 
fall, and  such  tanks  had  existed  from  time 
immemorial,  and  were  necessary  for  use  in 
that  county,  and  were  of  the  kind  usually 
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employed  as  private  and  government  tanks 
and  usually  found  sufficient.  Madras  R.  Co. 
V.  Carvetinagarum,  30  L.  T.  N.  S.  770.  In 
this  case  the  case  of  Rylands  ▼.  Fletcher, 
L.  R.  3  H.  L.  330,  was  distinguished  on  the 
ground  that  the  construction  of  these  tanks 
was  originally  undertaken  by  the  govern- 
ment of  India,  and,  upon  the  settlement  of 
the  country,  devolved  on  zamindars,  of 
whom  the  defendant  was  one,  and  he  was 
charged  under  the  Indian  law  with  the  duty 
of  preserving  and  repairing  them.  In  the 
Fletcher  Case  the  defendants  were  under 
no  duty,  public  or  private,  to  make  or  main- 
tain the  reservoir,  and  no  rifrhts  in  it  had 
been  acquired  by  other  persons,  and  they 
could  have  removed  it  if  they  had  thought 
fit. 

In  Myers  v.  Fritz,  7  Sadler  (Pa.)  93,  10 
Atl.  30,  it  was  held  that,  if  a  dam  broke  by 
reason  of  a  storm  which  was  extraordinary 
and  could  not  be  anticipated,  the  defendant 
would  not  be  liable  for  injuries  caused  there- 
by to  plaintiff  where  such  dam  was  con- 
structed to  stand  a  storm  under  ordinary  cir- 
cumstances. 

And  in  an  action  for  insuiSciency  of  a 
dam,  causing  plaintiff  injury  in  a  freshet, 
it  was  held  that  it  was  the  duty  of  defend- 
ant to  have  used  ordinary  care  and  diligence 
in  making  repairs  to  his  dam  or  in  drawing 
off  the  water  from  his  pond  to  prevent  in- 
jury to  plaintiff's  furnace;  and  that,  if  he 
did  not  use  such  care,  he  was  guilty  of  neg- 
ligence; but  he  would  not  be  liable  for  in- 
evitable accidents.  Lapham  v.  Curtis,  5  Vt. 
371,  26  Am.  Dec.  310. 

In  Murphy  v.  Gillum,  73  Mo.  App.  487, 
the  case  of  Rylands  v.  Fletcher  was  com- 
mented on,  the  court  saying:  "Both  in  this 
country  and  in  England,  it  is  now  held  to  be 
lawful  for  a  person  to  construct  a  reservoir 
or  poT-i  on  his  own  premises,  provided  the 
embankment  is  made  sufficiently  strong  'to 
retain  the  water  under  all  contingencies 
which  can  reasonably  be  anticipated.'  In 
other  words,  if  such  an  improvement  is 
made,  the  owner  will  not  be  held  for  re- 
sulting damage  if  the  water  escapes  from 
unusual  causes.  Thus,  he  would  not  be  lia- 
ble if  the  bursting  of  the  dam  was  caused 
by  an  unprecedented  rain  storm,  or  if  the 
water  should  estape  by  the  unauthorized  act 
of  a  third  person,  or  from  any  other  cause' 
which  could  not  have  been  guarded  against 
by  the  observance  of  due  care — that  is,  ex- 
traordinary care — by  him."  And  in  this 
case,  as  the  pond  leaked  only  in  the  spring 
of  the  year,  it  was  some  evidence  that  the 
defect  was  temporary  and  was  caused  by 
frost;  and  this  should  have  been  submitted 
to  the  jury. 

In  an  action  against  a  water  company  for 
damages  from  leakage,  it  was  held  that  the 
defendants  were  not  liable,  that  they  were 
not  guilty  of  negligence,  that  the  leak  was 
caused  by  extraordinary  frost,  that  the  plug 
had  stood  for  twenty-tive  years  and  was  still 
sound,  and  that  the  act  of  Parliament  re- 
quired the  placing  of  plugs,  which  were  the 
best  then  known.  Blyth  v.  Birmingham  \Va- 
15  L.R.A.(N.S.) 


terworks  Co.  11  Exch.  781,  25  L.  J.  Exch. 
N.  S.  212. 

a.  statutes. 

In  an  action  to  recover  an  award  made 
by  commissioners  under  a  canal  act  for  dam- 
ages caused  by  the  defendant's  reservoir, 
it  was  held  that  a  plea  was  bad  which  al- 
leged that  the  leaking  arose,  not  from  any 
act  of  the  defendants,  but  by  the  sinking 
of  plaintiff's  shaft,  which,  from  the  por- 
ous nature  of  the  substrata,  caused  the  wa- 
ter to  leak  from  the  reservoir  without  de- 
fendant's knowledge.  Barber  v.  Nottingham 
&  G.  R.  &  Canal  Co.  15  C.  B.  N.  S.  726. 
The  court  said:  "The  act  of  Parliament  has 
given  large  powers  to  the  company  author- 
izing them  to  collect  water  from  all  avail- 
able sources  and  accumulate  it  in  reservoirs 
for  the  purpose  of  feeding  their  canal,  doing 
as  little  damage  as  possible,  and  making 
compensation  for  all  injuries  arising,  inter 
alia,  by  'the  flowing,  leaking,  or  oozing  of 
water  over  or  through  the  banks  of  the  in- 
tended canal  and  collateral  cuts,  reservoirs,' 
etc.  The  words  are  very  general.  If  the 
company  take  the  privileges  conferred  upon 
them  by  the  act,  they  must  take  them  with 
the  liability  which  the  legislature  has 
thought  fit  to  impose  upon  them.  The  dis- 
tinction attempted  to  be  set  up  by  the  plea, 
between  a  leakage  through  the  natural  soil, 
and  a  leakage  through  banks  artificially 
formed,  is  not,  I  think,  warranted  by  the 
language  which  the  legislature  has  used. 
Whether  the  leakage  arises  from  the  de- 
ficiency of  an  artificial  bank,  or  from  the 
pressure  of  accumulated  waters  upon  the  soil 
as  left  by  the  hand  of  nature,  makes  no  dif- 
ference, in  my  opinion.  Those  natural 
strata  are  banks  within  the  meaning  of  the 
statute."  , 

*  In  an  action  for  damages  caused  by  per- 
'colation  of  water  from  a  reservoir  made  by 
a  city,  causing  plaintifTs  cellar  to  become 
flooded,  it  was  held  that  the  defendant  was 
liable,  in  Wilson  v.  New  Bedford,  108  Mass. 
261,  11  Am.  Rep.  352,  following  Rvlands  v. 
Fleacher,  L.  R.  3  H.  L.  330.  Mass.  act 
1863,  chap.  163,  i  6,  provides  that  the  city 
is  liable  for  all  damages  sustained  by  any 
person  by  the  construction  of  any  dams  or 
reservoirs.  I 

In  an  action  under  Mass.  Stat.  1824,  chap.  V 
153,  I  3,  providing  for  an  assessment  of 
damages  for  injuries  caused  to  land  over- 
flowed by  reason  of  milldams,  the  court  said : 
"The  land  adjoining  to  that  which  was 
flowed  might  be  essentially  injured,  although 
it  was  not  laid  under  water;  as,  if  the  water 
should  percolate  from  the  pond  into  the  land 
adjoining,  and  cause  it  to  prodiire  grass  less 
valuable  in  quantity  and  quality  than  it 
would  have  done  if  the  water  had  not  been 
raised  in  the  land  adjoining."  Monson  &  B. 
Mfg.  Co.  V.  Fuller,  15  Pick.  654. 

A  settlement  of  an  award  of  damages  for 
injuries  caused  by  water  escaping  from  a 
reservoir,  and  paid  to  a  mortgagee  after  an 
action  against  the  city,  was  held  to  be  a  bar 
to  a  subsequent  action  by  the  mortgagor. 
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James  v.  Worcester,  141  Mass.  361,  S  N.  E. 
826. 

A  lessee  of  a  reservoir,  who  was  bound  to 
keep  the  same  in  good  condition,  was  held 
liable  for  damages  caused  by  a  defective  dam, 
vmder  Mills's  (Colo.)  Anno.  Stet.  {  2272, 
providing  that  the  owners  of  a  reservoir 
shall  be  liable  for  all  damages  arising  from 
leakage  or  overflow  of  water  therefrom  or 
by  floods  caused  by  breaking  of  the  embank- 
ments. Larimer  County  Ditch  Co.  v.  Zim- 
merman, 4  Colo.  App.  78,  34  Pac.  1111.  In 
this  case  the  question  of  liability  from  an 
act  of  God  or  unprecedented  floods  was  not 
made  by  the  pleadings,  and,  if  it  would  be 
any  defense,  the  burden  would  be  on  the 
defendant. 

And.  under  Colo.  Gen.  Stat.  565,  {§  1733 
and  1737,  providing  that  the  owner  of  any 
irrigating  ditch  shall  carefully  maintain  and 
keep  the  embankments  thereof  in  good  re- 
pair, and  owners  of  all  ditches  shall  be  liable 
for  aU  damages  resulting  from  their  neglect 
to  comply  with  these  provisions,  it  was  held 
that  the  failure  to  repair  a  break  in  the 
ditch  for  two  or  three  weeks  was  negligence 
for  which  the  defendant  was  liable.  Catlin 
Land  &  Canal  Co.  v.  Best,  2  Colo.  App.  481, 
31  Pac.  391. 

And,  under  Colo.  Gen.  Stet.  1883,  S  312, 
providing  that  every  ditch  company  shall 
keep  the  ditch  in  good  condition  so  that  the 
water  shall  not  escape  to  the  injury  of  any 
mining  claim;  and  §  1728,  providing  that 
the  owner  of  any  ditch  for  irrigating  shall 
carefully  maintein  the  embankments  so  that 
the  water  may  not  damage  the  premises  of 
others, — it  was  held  that  a  ditch  company 
which  failed  to  keep  the  ditch  in  good  repair 
was  liable  for  damages  caused  by  such  fail- 
ure for  injury  to  a  fruit  farm'.  It  was  also 
held  that  the  defendant  could  not  avoid  lia- 
bility by  claiming  that  gophers  burrowed  in 
the  bank,  and  that  the  damage  was  caused 
by  ineviteble  accident.  Greeley  Irrigating 
Co.  V.  House,  14  Colo.  649,  24  Pac.  329. 

In  an  action  for  an  injunction  to  prevent 
the  defendant  from  injuring  plaintiff's  prop- 
erty by  seepage  from  a  reservoir,  it  was  held 
that  the  remedy  at  law  was  inadequate  be- 
cause the  injuries  were  irreparable;  and 
also  that  a  suit  at  law  would  not  pre- 
vent the  defendant  from  inflicting  like  in- 
juries in  the  future.  Sylvester  v.  Jerome, 
19  Colo.  128,  34  Pac.  760.  In  this  case,  after 
it  was  ascertained  that  the  reservoir  had 
been  repaired  sufliciently  to  prevent  seep- 
age, the  injunction  was  dissolved. 

A  town  was  held  not  liable  for  injury 
caused  by  water  leaking  from  a  flume  on  the 
ground  that  it  had  exceeded  its  powers  in 
granting  permission  to  a  mining  company  to 
build  the  flume  in  the  streets.  Idaho  Springs 
v.  Woodward,  10  Colo.  104,  14  Pac.  49. 

In  assessing  damages  in  the  condemnation 
of  land  for  a  canal  and  reservoir,  it  was  held 
that  damages  arising  from  seepage  and  leak- 
age should  be  anticipated  and  included  so 
as  to  prevent  other  suits.  Denver  City  Irrig. 
&.  Water  Co.  v.  Middaugh,  12  Colo.  434,  13 
Am.  St.  Rep.  234,  21  Pac.  565. 

In  an  action  to  abate  a  milldam,  where 
15  L.R-A..(N.S.) 


plaintiff  resided  4  miles  from  the  dam,  and 
his  land  had  become  so  wet  as  to  make  it 
impracticable  to  raise  crops,  where  there  was 
no  complaint  for  fifteen  years,  it  was  held 
that  the  Iowa  Code,  {  1188,  authorizing  a 
petition  to  condemn  land,  contemplated  only 
those  damages  which  were  the  direct  result 
of  the  erection  of  the  dam  under  the  circum- 
stances as  they  existed  at  that  time;  and 
that  plaintiff  failed  to  show  any  damage  for 
which  he  could  recover.  Wilson  v.  Han- 
thorn,  72  Iowa,  461,  34  N.  W.  203. 

In  an  action  for  damages  for  water  leak- 
ing through  canal  embankments,  it  was  held 
that  a  proceeding  under  the  act  of  incorpo- 
ration to  make  compensation  for  damages 
was  a  bar  to  an  action  in  this  case.  Van 
Schoick  v.  Delaware  &  R.  Canal  Co.  20 
N.  J.  L.  249. 

Where  a  railroad,  instead  of  building  a 
culvert  and  crossing  at  a  mill,  made  a  new 
dam  for  the  use  of  the  mill  owners,  which 
was  insufficient,  it  was  held  that  if  the 
erection  was  primarily  for  the  purpose  of 
making  a  track  for  the  railroad,  and  the 
milldam  was  a  mere  incident,  the  corpora- 
tion would  be  liable  for  injuries  caused 
thereby.  The  question  of  negligence  does  not 
seem  to  have  been  discussed,  but  rather 
whether  the  construction  of  the  dam  was  a 
corporate  act  or  not,  and  within  the  cor- 
porate power  of  the  railroad.  Jones  v.  West- 
ern Vermont  R.  Co.  27  Vt.  399,  65  Am.  Dec. 
206. 

Cases  in  regard  to  flooding  land  by  back 
water,  and  waste  water  from  sewers,  gut- 
ters, and  drains,  are  not  intended  to  be  in- 
cluded in  this  note.  Injuries  caused  by  ex- 
plosions of  gunpowder,  oil,  and  gas  are  not 
intended  to  be  inclnded  in  this  note ;  and  for 
cases  on  this  subject  see  notes  to  Ohio  Gas 
Fuel  Co.  V.  Andrews,  29  L.R.A.  337,  and 
Judson  V.  Giant  Powder  Co.  29  L.R.A.  718. 

I.T. 


CALIFORNIA  SUPREME  COURT. 

L.  D.  BECHTEL,  Respt., 

V. 

MRS.  L.  WEIR,  Appt 

(—  Cal.  — ,  93  Pac.  75.) 

Foreclosure  —  sale  —  absence   of   direc- 
tion —  effect. 

1.  Failure  to  follow  the  direction  of  the 
court  upon  a  foreclosure  sale  of  two  parcels 
of  mortgafjed  land,  to  sell  flrst  the  land  pri- 
marily liable,  and  selling  the  parcels  en 
masse,   does   not   render   the   sale  void   and 


Case  Xote.  ^  Effect  of  sale  en  masse  bif 
sheriff  directed  to  sell  parcels  of 
land,  separately  mortgaged,  sepa- 
rately. 

An  extended  search  indicates  that  Bech- 
TEL  V.  Weib  is  the  only  case  in  which  the 
question  as  to  the  effect  of  a  sale  en  masse 
by  a  sheriff  who  was  directed  by  the  decree 
to  sell  parcels  of  land,  separately  mortgaged. 
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subject  to  collateral  attack,  since  the  court 
might,  in  the  first  instance,  have  authorized 
such  a  method  of  sale. 
Same  —  Inability  to  obtain  bid. 

2.  A  sheriff,  selling  at  foreclosure  sale  dif- 
ferent parcels  of  land  mortgaged  to  secure 
the  samf  debt,  need  not  follow  the  direction 
of  the  court  to  sell  first  the  land  primarily 
liable,  but  may  sell  en  masse,  where  he  can 
obtain  no  bid  for  the  parcels  separately. 

(Beatty,  Ch.  J.,  dissents.) 

(December  2,  1907.) 

APPEAL  by  defendant  from  a  judgment  of 
.  the  Superior  Court  for  Los  Angeles 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  W.  Freeman,  for  appellant: 

Where  real  property,  lying  in  segregated 
parcels,  is  required  to  be  sold  in  separate 
lots,  a  sale  en  masse  of  said  lots  under  ex- 
ecution is  not  void,  but  only  voidable. 

Vigoureux  v.  Murphy,  54  Cal.  346;  Nagle 
T.  Macy,  9  Cal.  426;  Hudepohl  v.  Liberty 
Hill  Water  &  Min.  Co.  94  Cal.  588,  28  Am. 
St.  Rep.  149,  29  Pac.  1025;  Freeman,  Execu- 
tions, !  296,  p.  1709. 

Where,  under  an  execution  sale,  several 
distinct  lots  are  first  offered  for  sale  sep- 
arately, without  bid  obtained,  it  is  then 
proper  and  lawful  to  sell  them  en  masse. 

White  v.  Crow,  110  U.  S.  183,  28  L.  ed. 
113,  4  Sup.  Ct.  Rep.  71;  Marston  v.  White, 
91  Cal.  40,  27  Pac.  588 ;  Connick  v.  Hill,  127 
Cal.  164,  59  Pac.  832;  Anglo-Califomian 
Bank  v.  Cerf,  142  Cal.  304.  75  Pac.  902; 
Humboldt  Sav.  &  L.  Soc.  v.  March,  136  Cal. 
321,  68  Pac.  968;  Summerville  v.  March, 
142  C»l.  556,  100  Am.  St.  Rep.  145,  76  Pac. 
388;    Burmeister  v.  Dewey,  27  Iowa,  468; 


Eggers  V.  Redwood,  50  Iowa,  289;  Brum- 
baugh V.  Shoemaker,  51  Iowa,  148,  50  N.  W. 
493;  Bozarth  v.  Largent,  128  111.  95,  21  N. 
E.  218;  Brackenridge  t.  Cobb,  86  Tex.  448, 
21  S.  W.  1034;  Nix  v.  Williams,  110  Ind. 
235,  11  N.  E.  36. 

Messrs.  Herbert  Cutler  Brown  and 
George  H.  Moore  also  for  appellant. 

Messrs.  U.  D.  Bechtel  and  H.  li.  Dnn- 
nlgan,  for  respondent: 

The  sale  was  void  because  it  contravened 
the  express  directions  of  the  decree. 

Blood  v.  Light,  38  Cal.  649,  99  Am.  Dec. 
441;  Spaulding  v.  Howard,  121  Cal.  195, 
53  Pac.  563;  Herman,  Executions,  {  255,  p. 
419;  3  Freeman,  Executions,  {  339,  p.  1957; 
Kleber,  Void  Judicial  &  Execution  Sales,  { 
260,  p.  244;  Williamson  v.  Berry,  8  How. 
496,  12  L.  ed.  1170;  French  t.  Edwards,  13 
Wall.  606,  20  L.  ed.  702;  Gray  v.  Brignard- 
ello,  1  Wall.  627,  17  L.  ed.  692;  Cofer  v. 
Miller,  7  Bush,  54G;  Alsobrook  v.  Eggleston, 
69  Miss.  833,  13  So.  860;  Bethel  v.  Bethel, 
6  Bush,  65,  99  Am.  Dec.  655;  Milwaukee  & 
M.  R.  Co.  V.  Milwaukee  &  St.  P.  R.  Co. 
(Milwaukee  &  M.  R.  Co.  v.  Soutter)  2  Wall. 
609,  17  L.  ed.  886;  Meriwether  v.  Craig,  118 
Ind.  301,  20  N.  E.  769;  Brown  v.  Duncan, 
132  HI.  413,  22  Am.  St.  Rep.  545,  23  N.  E. 
1126;  Home  Loan  Associates  v.  Wilkins,  66 
Cal.  9,  4  Pac.  697;  Walker  v.  McLoud,  70 
C.  C.  A.  634, 138  Fed.  394;  Babcock  v.  Perry, 
8  Wis.  277;  Welch  v.  Louis,  31  111.  446; 
Gould  V.  Garrison,  48  111.  260. 
On  rehearing. 

The  decree  gives  the  debtor  a  vested  right 
in  its  provisions. 

Brannon,  14th  Amendment,  296;  McCuI- 
lough  V.  Virginia,  172  U.  S.  103,  43  L.  ed. 
382, 19  Sup.  Ct.  Rep.  134;  Ratcliffe  v.  Ander- 
son, 31  Gratt,  106,  31  Am.  Rep.  716;  Penn- 
sylvania v.  Wheeling  &  B.  Bridge  Co.  18 
How.  421,  15  L.  ed.  435;  French  v.  Edwards, 


separately,  where  one  parcel  of  the  mort- 
gaged property  was  primarily  liable  and  a 
mortgage  on  a  second  parcel  was  given  as 
additional  security,  has  arisen.  In  this  case 
the  court  makes  no  distinction  because  of 
the  fact  that  the  second  piece  of  property 
was  only  secondarily  liable,  and  decides  the 
case  in  accordance  with  the  general  rule  that 
the  selling  of  parcels  en  masse  does  not  ren- 
der the  sale  void,  where  the  sheriff  could  ob- 
tain no  bid  for  the  parcels  separately. 

But  in  the  analogous  case  of  Smith  v. 
Sparks.  162  Ind.  270,  70  N.  E.  253,  a  hus- 
band and  wife  executed  a  mortgage  upon 
lands  owned  by  the  husband  in  fee,  and  as 
security  for  his  personal  debt,  which  lands 
were  afterward  sold  at  sheriff's  sale,  where- 
by a  personal  creditor  of  the  husband  became 
the  owner  of  an  undivided  two-thirds  inter- 
est in  the  lands,  and  the  wife,  by  virtue  of 
the  statute  of  March  11.  1876  .(Acts  1875,  p. 
178,  I  2669,  Bums's  Rev.  SUt  1901),  be- 
came the  owner  in  fee  of  the  remainder. 
15  L.R.A.(N.S.) 


Thereupon  an  action  of  partition  was  in- 
stituted by  the  wife,  which  resulted  in  a  fore- 
closure of  the  mortgage,  and  the  decree  au- 
thorized that  the  two-thirds  part,  as  parti- 
tioned and  set  off  to  the  creditor,  be  first 
sold  by  the  sheriff  in  satisfaction  of  the 
mortgage,  and,  if  it  should  not  sell  for  a 
sufficient  sum,  that  the  sheriff  should  pro- 
ceed to  sell  the  one-third  part  set  off  to 
the  mortgagor's  wife.  This  decree  was  not 
followed  out,  but,  instead,  the  sheriff  sold 
the  entire  tract  in  solido  after  he  had  offered 
the  rents  and  profits  of  the  tracts  and  also 
each  tract  separately  without  having  re- 
ceived any  bids.  The  court  held  that  the 
wife,  under  these  circumstances,  held  a  po- 
sition somewhat  analogous  to  that  of  a  sure- 
ty for  her  husband;  that  the  sale  of  the  en- 
tire tract  in  solido  was  prejudicial  to  her, 
since  it  precluded  her  right  to  redeem  her 
one  third  wimout  redeeming  the  entire  tract, 
and  that  therefore  the  sale  was  unauthorized 
and  void. 
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13  Wall.  506,  20  L.  ed.  702;  Meriwether  v. 
Craig,  supra. 

The  court  could  not  have  directed  a  sale 
tn  maaae. 

Rann  v.  KeTnoIds,  11  Cal.  16;  ITWolf  ▼. 
Haydn,  24  111.  526;  Brine  ▼.  Hartford  F. 
Ins.  Co.  96  U.  S.  627,  24  L.  ed.  868;  Mason 
*  T.  Northwestern  Mut  L.  Ins.  Co.  106  U.  S. 
163,  27  L.  ed.  129,  1  Sup.  Ct.  Rep.  165; 
Bamitz  v.  Beverly,  163  U.  S.  118,  41  L.  ed. 
93,  16  Supw  Ct.  Rep.  1042;  Hooker  v.  Burr, 
194  U.  S.  415,  48  L.  ed.  1046,  24  Sup.  Ct 
Rep.  706;  Welsh  ▼.  Cross,  146  Cal.  621.  106 
Am.  St.  Rep.  63,  81  Pac.  229. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  Bechtel  and  one  Lena  B.  Mattem 
each  gave  a  mortgage  to  secure  the  debt  of 
the  latter.  The  mortgages  were  on  separate 
pieces  of  property.  Bechtel'a  mortgage  was 
given  as  additional  security  for  the  Mattern 
debt.  The  mortgage  declared  that  it  was 
given  "aa  security  for  the  payment  of  one 
promissory  note,  according  to  its  terms," 
and  declared,  further,  that,  if  she  shall  fail 
to  pay  or  cause  to  be  paid  any  part  of  the 
debt  secured  when  due,  the  whole  debt  se- 
cured sluill,  at  the  option  of  the  mort- 
gagee or  assigns,  become  due  and  col- 
lectible. A  foreclosure  was  had  of  these 
mortgages.  The  decree  and  order  of 
sale  directed  that  the  parcel  of  land 
mortgaged  by  Lena  Mattern  be  first  sold  at 
public  auction;  that,  if  the  moneys  arising 
from  the  sale  of  this  property  were  not  suf- 
ficient to  satisfy  the  judgment,  then,  for 
any  deficiency  remaining,  the  parcel  mort- 
gaged by  Bechtel  be  sold.  The  sheriff  sold 
the  property,  and  issued  to  the  purchaser 
his  certificate  of  sale  in  due  form.  His  re- 
turn shows  that  he  first  offered  the  parcel 
mortgaged  by  Mattern  for  sale,  and  received 
therefore  no  bid.  He  then  offered  the  Bech- 
tel property  for  sale,  and  received  therefor 
no  bid.  Thereupon  he  offered  both  parcels 
for  sale  in  one  lot,  and  effected  a  sale  for 
an  amount  sufficient  to  satisfy  the  judgment. 
After  the  sale,  which  was  on  April  25,  1901, 
Bechtel  leased  his  land  so  sold  to  the  de- 
fendant in  this  action  at  the  monthly  rental 
of  $20.  Subsequently,  upon  defendant's  re- 
fusal to  pay  rent,  plaintiff  brought  his  ac- 
tion in  a  justice's  court  for  unlawful  detain- 
er. The  answer  pleaded  by  way  of  defense 
the  sale  of  the  land,  and  alleged  that  the  de- 
fendant had  paid  the  rent  sued  for  to  the 
purchaser, — a  fact  uncontradicted.  Defend- 
ant recovered  judgment  in  the  justice's 
court,  plaintiff  appealed  to  the  superior 
court,  and  there  recovered  judgment  from 
which  this  appeal  was  taken.  In  the  superior 
court  the  certificate  of  sale  offered  by  defend- 
ant was  excluded  upon  the  ground  that  the 
IS  L.R.A.(N.S.) 


sale  itself  was  void  because  made  contrary 
to  the  directions  of  the  decree.  Upon  the 
other  legal  questions  involved  the  attorneys 
for  plaintiff  and  defendant  are  in  accord. 
The  single  proposition  to  be  determined  in 
the  case  is  whether  or  not  the  sale  was  in 
fact  void.  If  voidable  merely,  then,  owing 
to  the  great  lapse  of  time — some  five  years — 
and  to  the  fact  that  this  is  but  a  collateral 
attack,  and  not  a  direct  proceeding  to  vacate 
the  sale,  it  could  not  be  overthrown  in  this 
action  for  irregularity.  Respondent's  posi- 
tion may  be  thus  stated:  The  terms  of  the 
decree  ordering  sale  are  controlling.  By 
those  terms  the  Mattern  property  was  to  b<e 
first  sold,  and  the  Bechtel  property  was  to  be 
sold  only  in  tiie  event  of  and  to  make  good 
any  deficiency  which  might  exist  after  the 
sale  of  the  Mattem  property;  that  the  right 
to  sell  the  Bechtel  property  existed  and  arose 
only  after  the  sale  of  the  Mattem  property, 
and  the  sale  of  the  two  parcels  in  gross  was 
a  violation  of  the  terms  of  the  decree  and 
therefore  void. 

1.  Coming  to  the  consideration  of  this 
proposition,  it  is  to  be  remembered  that  a 
sale  under  execution  or  under  foreclosure 
decree  is  void  only  if  conducted  in  a  manner 
prohibited  by  statute,  or  in  a  manner  which 
would  not  have  been  in  the  power  of  the 
court  in  the  first  instance  to  have  author- 
ized. And  in  this  regard  it  matters  not 
whether  the  departure  was  from  the  stat- 
utory mode  or  from  the  directions  of  the  de- 
cree. Thus  it  is  said  by  this  court  in  Hum- 
boldt Sav.  &  L.  Soc.  v.  March,  136  CaL  321, 
68  Pac.  968:  "Whether  a  motion  to  vacate 
a  sale  of  property,  made  in  execution  of  a 
judgment,  on  account  of  some  irregularity 
on  the  part  of  the  officer  making  the  sale, 
should  be  granted,  rests  very  largely  in  the 
discretion  of  the  court  before  which  the  mo- 
tion is  made;  and  it  is  immaterial  whether 
such  irregularity  consists  in  disregarding 
the  provisions  of  the  statute  for  making  the 
sale,  or  in  failing  to  observe  and  follow  some 
express  direction  in  the  judgment.  A  party 
to  an  action  cannot  claim  an  absolute  right 
to  have  such  sale  vacated,  unless  he  shall 
show  that  he  has  sustained  some  injury  by 
reason  of  the  irregularity."  And,  says  Free- 
man on  Void  Judicial  Sales,  i  21:  "It  is 
sometimes  said  that  a  sale  made  under  a 
decree  must  pursue  the  directions  therein 
contained;  that  a  departure  from  these  di- 
rections renders  the  sale  void.  But,  to  in- 
voke this  rule,  the  departure  must  be  of  a 
very  material  character.  ...  In  truth, 
a  court  is  not  absolutely  bound  by  the  terms 
of  its  order  or  decree  respecting  the  mode 
of  a  sale.  ...  If  the  court  has  power 
to  direct  the  terms  of  the  sale  in  the  first 
instance,  it  may  change  them  afterwards; 
and,  if  an  officer  or  other  agent  of  the  law. 
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or  of  the  court,  in  making  a  sale,  departs 
from  the  directions  of  the  decree,  the  court 
may  nevertheless,  by  confirming  the  sale, 
ratify  his  action,  provided  always  that  the 
terms  so  ratified  are  such  as  the  court  had 
power  to  impose  in  the  first  instance."  Farm- 
ers' Loan  Co.  v.  Oregon  P.  R.  Co.  28  Or.  44, 
40  Pac.  1089;  Emeiy  v.  Vroman,  19  Wis. 
689,  88  Am.  Dee.  726. 

The  question  which  thus  arises  is:  Could 
the  court,  in  its  direction  for  sale,  have  pro- 
vided for  the  sale  as  here  actually  conducted, 
en  masse,  to  meet  the  contingency  which  ac- 
tually arose;  namely,  that  no  bid  was  ob- 
tained for  either  of  the  parcels  when  sep- 
arately offered  t  We  entertain  no  doubt  that 
it  could.  The  powers  of  a  court  of  equity, 
dealing  with  the  subject-matters  within  its 
jurisdiction,  are  not  cribbed  or  confined  by 
the  rigid  rules  of  law.  From  the  very  nature 
of  equity  a  wide  play  is  left  to  the  con- 
science of  the  chancellor  in  formulating  his 
decrees,  that  justice  may  be  effectually  car- 
ried out.  It  is  of  the  very  essence  of  equity 
that  its  powers  should  be  so  broad  as  to  be 
capable  of  dealing  with  novel  conditions. 
Routhern  P.  Co.  v.  Robinson,  132  Cal.  408, 
12  L.R.A.(N.S.)  497,  64  Pac.  572.  The  mort- 
gage contract  of  the  surety  in  this  instance 
was  the  agreement  that  his  property  should 
be  subject  to  the  payment  of  the  whole  debt 
due  from  Mattern.  His  principal  right  was 
that  the  Mattern  property  should  first  be  ex- 
hausted toward  the  payment  of  that  debt 
before  recourse  was  had  against  his  proper- 
ty. But  his  obligation  was  none  the  less 
the  payment  of  the  whole  debt.  If,  for  any 
reason,  the  security  of  the  principal  debtor 
had  failed  utterly,  no  doubt  can  be  enter- 
tained but  that  all  of  Bechtel's  property 
could  have  been  subjected  to  sale  for  the 
payment  of  all  of  the  Mattern  debt.  No 
doubt,  therefore,  can  be  entertained  but  that 
it  would  have  been  within  the  power  of  the 
court,  if  it  had  anticipated  a  failure  to  de- 
rive any  money  from  the  sale  of  the  Mattern 
property, — if,  in  other  words,  it  had  become 
valueless  as  security,  or  if,  as  here,  after 
fully  preserving  the  rights  of  the  surety  by 
ordering  first  a  sale  of  the  principal  debt- 
or's property,  the  court  had  further  decreed 
that,  in  case  of  failure  to  effectuate  the  sale, 
both  pieces  of  property  might  be  offered  and 
sold  in  gross.  And,  in  the  absence  of  fraud 
or  unfair  advantage  taken  (and  it  is  to  be 
noted  that  there  is  no  attack  upon  the  sale 
for  any  such  reason),  it  would  be  assumed, 
from  the  fact  that  the  sheriff  was  unable  to 
sell  the  parcels  of  land  separately,  and  could 
only  sell  them  as  a  whole,  that  the  lands 
were  more  valuable  taken  together  than  sep- 
arately. Hibernia  Sav.  St,  L.  Soc.  v.  ilehnke. 
121  ('al.  339,  63  Pac.  812.  Thus  we  find 
that  it  has  been  consistently  held  in  this 
15  L.R.A.(N.8.) 


state  since  Nagle  v.  Macy,  9  Cal.  426.  that 
a  sale  irregularly  made  is  not  void,  but  void- 
able merely,  and  is  good  until  regularly  set 
aside.  The  title  of  a  purchaser  at  such  sale 
cannot  be  impeached  in  a  collateral  action 
for  any  such  irregularity.  Moreover,  it  is 
held  that  a  sale  en  masae,  instead  of  by 
separate  parcels,  even  if  not  authorized,  es- 
tablishes only  an  irregularity,  and  not  a 
lack  of  power,  and  is  not  void.  Thus  in 
Vigoureux  v.  Murphy,  54  Cal.  346,  it  is  said: 
"There  is  no  doubt  that  a  sale  en  ma*»e 
under  a  writ  of  execution  of  real  estate  con- 
sisting of  several  known  and  distinct  parcels, 
at  a  price  greatly  below  the  actual  value  of 
the  property,  cannot  be  sustained  against  the 
objection  of  the  judgment  debtor.  Such  sales 
are  not  void,  but  are  voidable,  and  will  be 
set  aside  upon  a  proper  application  by  the 
judgment  debtor,  when  made  in  a  reasonable 
time  after  such  sale,  where  there  is  ground 
in  reason  for  belief  that  it  was  less  bene- 
ficial to  the  judgment  creditor  or  debtor 
than  it  would  have  been  had  the  sale  been 
made  of  the  separate  parcels," — citing  San 
Francisco  v.  Pixley,  21  Cal.  57;  Page  v. 
Randall,  6  Cal.  32.  And  in  Hudepohl  v.  Lib- 
erty Hill  Water  &  Min.  Co.  94  Cal.  688,  28 
Am.  St.  Rep.  149,  29  Pac.  1025,  an  appeal 
from  a  proceeding  instituted  to  set  asid<> 
an  execution  sale  of  several  distinct  lots  of 
land  because  they  were  sold  in  gross,  this 
court  said:  "It  is  not  sufficient  to  allege- 
merely  that  several  separate  tracts  wer 
sold  in  a  lump  by  the  sheriff.  Riddell  v. 
Harrell,  71  Cal.  202,  12  Pac.  67.  Such  sales 
are  voidable,  not  void;  and  one  who  seeks 
to  have  a  sale  en  masse  set  aside  should 
show  that  none  of  the  conditions  which 
would  authorize  the  sale  of  all  the  parcels 
together  existed  at  the  time  of  the  sale.'* 
And  Freeman  on  Executions,  p.  1711,  says: 
"The  decided  preponderance  of  the  authori- 
ties on  this  subject  shows  that  a  third  per- 
son cannot  object  to  a  sale  en  ntasse:  and 
that,  when  the  person  entitled  to  complain 
does  not  do  so  by  some  appropriate  proceed- 
ings, the  sale  is  impregnable  to  any  col- 
lateral assault,  and  must  be  treated  as 
valid." 

2.  We  have  so  far  considered  the  question 
of  the  sale  to  the  extent  of  determining  that, 
at  the  worst,  it  was  not  void,  but  voidable 
merely,  and  that  respondent's  remedy  was 
by  direct  proceedings  within  a  seasonable 
time  to  vacate  the  sale, — proceedings  which 
were  never  taken.  But  equally  demonstra- 
ble is  the  proposition  that,  in  the  absence  of 
fraud  and  injury  shown,  the  sale  en  masse 
of  the  two  parcels  of  land,  under  the  cir- 
cumstances indicated  by  the  sheriff's  return, 
was  not  even  irregular,  but  was  a  perfectly 
%'alid  exercise  of  power.  Marston  v.  White, 
91  Cal.  40,  27  Pac.  588,  quotes  Freeman  va 
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Ezecnticnu,  to  the  following  effect:  "The  rule 
applicable  to  such  cases  is  stated,  and  we 
think  correctly,  in  Freeman  cm  Executions, 
{  296,  as  follows:  'The  rule  that  distinct 
parcels  should  be  separately  sold  is  not  gen- 
erally enforced  to  the  extent  of  denying  the 
right  to  sell  when  the  sale  can  be  made  in 
no  other  way.  Hence,  the  officer,  after  of- 
fering the  parcels  separately  and  in  various 
combinations,  without  receiving  any  bids, 
may  then  offer  and  sell  them  en  masse.' 
.  .  .  Here  the  lots  were  offered  separate- 
ly, as  directed  by  the  appellant,  and  the 
only  ground  urged  for  setting  aside  the  sale 
was  that  they  were  then  sold  together.  This, 
aa  we  have  seen,  was  not  a  valid  ground. 
..."  So  also  in  Connick  v.  Hill,  127  Cal. 
164, 69 Fac. 832,  it  is  said:  "It  is  now  the 
settled  rule  in  this  state  that  whenever  sep- 
arate known  parcels  of  land  are  offered  for 
sale  separately  in  foreclosure  proceedings, 
and  no  offer  or  bid  made  for  either  parcel, 
then  the  property  may  be  offered  and  sold 
in  one  parcel.  Marston  v.  White,  supra; 
Hibemia  Sav.  &  L.  Soc.  v.  Behnke,  121  Cal. 
341,  53  Pac.  812.  The  same  rule  is  laid 
down  by  the  Supreme  Court  of  the  United 
SUtes.  White  v.  Crow,  110  U.  S.  190,  28 
L.  ed.  115,  4  Sup.  Ct.  Eep.  71.  The  rule  is 
to  consider  every  sale  made  by  an  officer  of 
court  under  the  mandate  thereof  as  final. 
Hopkins  v.  Wiard,  72  Cal.  262,  13  Pac.  687." 
See  also  Anglo-Californian  Bank  v.  Oerf, 
142  Cal.  304,  75  Pac.  902.  Nor  can  it  mat- 
ter, as  argued  by  respondent,  that  the  effect 
of  such  sale  is  to  impose  the  whole  burden  of 
the  debt  upon  his  land,  and  at  the  same  time 
to  force  him  in  redeeming,  to  redeem  also 
the  land  of  the  principal  debtor. 

By  his  contract  be  imposed  the  burden  of 
the  whole  debt  upon  his  land,  if,  for  any 
reason,  the  security  of  the  principal  debtor 
should  fail.  He  is  entitled  tin  be  subrogated 
to  all  the  rights  and  remedies  of  the  judg- 
ment creditor,  and  this  is  all  he  may  justly 
ask.  Civil  Code,  S  2848;  Code  Civ.  Proc.  § 
709.  Respondent's  contention  that  the  direc- 
tion was  for  a  sale  of  the  principal  debtor's 
property  before  recourse  could  be  had  to  the 
property  of  the  surety,  and  that  nothing  can 
fill  the  measure  of  this  requirement  but  an 
actual  sale,  presents  altogether  too  narrow  a 
view  of  the  matter,  and  one  not  at  all  agree- 
able to  equity.  In  this  view,  if  an  actual 
sale  of  the  property  of  the  principal  debtor 
is  a  prerequisite  to  the  subjection  of  the 
surety's  property  to  the  payment  of  the  debt, 
ft  would  amount  to  a  confiscation  of  the 
creditor's  security  to  the  extent  of  his  lien 
against  the  surety's  property,  in  case  an 
actual  sale  of  the  -property  of  the  principal 
debtor  could  not  be  effected.  The  reasonable 
and  equitable  view  of  the  matter  we  take  to 
be  that  adopted  and  expounded  by  the  su- 
15  LJl.A.{N.S.) 


preme  court  of  low*.  According  to  the  stat- 
utes of  that  state  concerning  the  homestead 
of  the  judgment  debtor,  it  is  provided  that 
such  homestead  should  not  be  sold  except  to 
supply  the  deficiency  remaining  after  ex- 
hausting other  property  of  the  debtor,  also 
liable  to  execution.  In  Burmeister  v.  Dew- 
ey, 27  Iowa,  468,  there  had  been  a  fore- 
closure upon  real  property,  including  the 
homestead  of  the  judgment  debtor.  At  the 
execution  sale  the  property  was  offered  in 
two  parcels  so  as  to  exclude  the  homestead, 
and  no  bid  was  received  therefor.  Thereupon 
it  was  offered  in  gross,  including  the  home- 
stead, and  sold.  It  was  there  argued,  as 
here,  that  the  law  required  a  sale  of  the 
other  property,  and  permitted  a  sale  of  the 
homestead  only  to  supply  a  deficiency.  The 
court  said:  "But  was  the  other  property 
named  in  the  writ  exhausted!  I  say  it 
was  when  it  was  all  offered  in  the  smallest 
legal  subdivisions,  and  not  sold  for  want  of 
bidders.  If,  after  being  thus  offered,  the 
other  200  acres  had  been  offered  in  a  body 
and  not  sold,  and  the  240  had  been  offered 
and  sold,  it  would,  to  my  mind,  be  the 
merest  talk  to  say  that  the  other  property 
was  not  exhausted,  and  therefore  the  home- 
stead could  not  be  sold;  that  an  offer  of 
the  other  property,  without  selling  it,  is  not 
exhausting  it  within  the  meaning  of  the  law. 
The  power  to  sell — the  duty  to  sell — would, 
in  my  judgment,  beyond  doubt  arise  after 
the  offer  of  the  200  in  gross,  whether  sold  or 
not.  If  this  is  not  so,  then  the  sheriff  might 
be  required  to  perform,  in  some  instances,  an 
impossibility  before  the  homestead  could  be 
sold." 

With  this  view  we  are  in  full  accord,  and, 
upon  both  of  the  grounds  above  mentioned, 
the  judgment  must  be  reversed  and  the  cause 
remanded. 

We  concur:  Angellottl,  J.;  liorlgan, 
J.;  McFarland,  J. 

I  dissent:    Beatty,  Ch.  J. 

Shaw,  J.: 

I  concur  in  the  judgment  upon  the  grounds 
stated  in  part  1  of  the  foregoing  opinion. 
As  to  the  second  ground,  it  appears  that  the 
respondent  was  a  surety  only,  and  the  pro- 
vision of  the  decree  requiring  a  separate 
sale  was  for  his  benefit.  I  am  not  prepared 
to  say  that  he  should  not  have  the  irregular 
sale  set  aside  in  a  direct  proceeding  for  that 
purpose. 

Petition  for  rehearing  denied  December  30, 
1907. 
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Constitutional   law  —  seizure   ot  aban- 
doned animals. 

Permitting  a  humane  society  officer,  in  his 
discretion,  to  take  possession  of  neglected 
and  abandoned  animals,  and  create,  with- 
out notice,  a  lien  upon  them  for  their  care, 
violates  the  constitutional  guaranty  of  due 
process  of  law,  the  statute  not  providing  for 
the  payment  of  any  surplus  to  the  owner 
upon  the  sale  of  the  property  in  satisfaction 
of  the  lien,  and  no  public  necessity  existing 
for  the  seizure. 

(November  4,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Fremont  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  possession  of  cattle.    Affirmed. 
The  facts  are  stated  in  the  opinion. 


Mr.  O.  E.  Jackson,  with  Mr.  Goorge 
F.  Dnnklee,  for  appellant: 

Estray  statutes  are  valid. 

Weber  v.  Hartman,  7  Colo.  13,  49  Am. 
Rep.  339,  1  Pac.  230;  Brophy  y.  Hyatt,  10 
Colo.  223,  16  Pac.  399;  Dillard  ▼.  Webb,  56 
Ala.  468;  Ft.  Smith  v.  Dodson,  46  Ark.  296. 
66  Am.  Rep.  689;  MeKee  v.  McKee,  8  B. 
Mon.  433;  Campau  v.  Langley,  39  Mich.  461, 
33  Am.  Rep.  414;  Campbell  ▼.  Evans,  46  N. 
Y.  356;  McNamara  v.  Kerns,  24  N.  C.  (2 
Ired.  L.)  66;  Stewart  v.  Hunter,  16  Or.  62, 
8  Am.  St  Rep.  267,  16  Pac.  876;  Paris  v. 
Hale,  13  Tex.  Civ.  App.  386,  36  S.  W.  333; 
Wilson  V.  Beyers,  6  Wash.  303,  34  Am.  St 
Rep.  858,  32  Pac.  90;  Leach  v.  Elwood,  3  IIL 
App.  463;  Newark  &  S.  0.  Horse  Car  R.  Co. 
V.  Hunt,  60  N.  J.  L.  308,  12  Atl.  697;  Salem 
V.  Eastern  R.  Co.  98  Mass.  431,  96  Am.  Dec. 
650;  Manhattan  Mfg.  &  Fertilizing  Co.  v. 
Van  Keuren,  23  N.  J.  Eq.  261;  Conwell  v. 
Emerie,  2  Ind.  35;  American  Print  Works 
V.  Lawrence,  23  N.  J.  L.  590,  67  Am.  Dec. 
420;  Bepley  v.  State,  4  Ind.  264,  68  Am. 
Deo.  628;  Carleton  v.  Rugg,  140  Mass.  550, 


Case  Note.  —  Conttitutionality  of  stat- 
utes authorizing  seizure  of  animals 
by  humane  officers. 

The  courts  generally  hold  with  Jenkb 
T.  Stitup,  that  statutes  which  permit  offi- 
cers of  humane  societies  to  take  animals, 
and  either  secure  a  lien  upon  them  for  their 
keep,  or  kill  them,  or  otherwise  dispose  of 
them,  are  invalid,  as  a  violation  of  the 
constitutional  prohibition  against  taking 
property  without  due  process  of  law,  unless 
the  statutes  also  provide  for  notice  to  the 
owner  and  an  opportunity  for  a  hearing. 

The  reported  cases,  for  the  most  part,  are 
those  wherein  a  humane  officer  has  seized 
and  killed  an  animal,  because  of  its  physical 
condition  or  cruelty  to  it,  and  the  owner  has 
brought  suit  for  its  value. 

While  statutes  providing  for  the  killing 
of  animals  infected  with  a  contagious  dis- 
ease may  be  justified  on  the  ground  of  pub- 
lic necessity,  there  is  no  such  necessity  in 
cases  of  ordinary  sickness,  injury,  or  old 
age  as  to  justify  a  summary  killing. 

Thus,  in  Loesch  v.  Koehler,  144  Ind.  278, 35 
L.R.A.  682,  41  N.  E.  326,  Rehearing  Denied, 
43  N.  E.  129,  it  was  held  that  a  statute  au- 
thorizing any  agent  of  any  society  for  the 
prevention  of  cruelty  to  animals,  to  kill  any 
animal  found  neglected  or  abandoned,  and 
which  is  injured  or  diseased  past  recovery, 
or  by  age  has  become  useless,  is  unconstitu- 
tional, as  depriving  the  owner  of  property 
without  due  process  of  law,  so  far  as  it  per- 
mits such  killing  without  due  notice  to  him. 

And,  in  Carter  v.  Colby,  71  N.  H.  230,  51 
Atl.  904,  it  was  held  that  a  statute  provid- 
ing that,  "whenever  an  officer  shall  take  any 
such  animal  into  his  possession,  which  ap- 
pears, by  reason  of  age,  injury,  or  other 
cause,  to  be  disabled  for  use,  said  officer 
shall  call  upon  three  disinterested  citizens, 
16  L.R.A.(N.S.) 


whO)  under  oath,  shall  examine  such  animal, 
and  if  they  shall  find  such  animal  to  be  dis- 
abled for  use,  said  officer  shall  at  once  cause 
such  animal  to  be  killed," — ^was  invalid,  as 
a  palpnble  violation  of  the  constitutional 
guaranty  that  no  person  shall  be  despoiled 
or  deprived  of  his  property  without  due 
process  of  law.  The  court  said:  "Whether 
the  horse  was  liable  to  confiscation  without 
compensation  to  the  plaintiff,  even  after  no- 
tice and  an  opportunity  to  be  heard,  it  is 
not  necessary  now  to  determine.  It  is  enough 
that  he  did  not  have  either  the  notice  or  the 
opportunity;  for  in  all  judicial  or  quasi- 
judicial  proceedings  affecting  the  rights  of 
the  citizen,  it  is  a  fundamental  rule,  of  uni- 
versal application,  that  he  shall  have  notice 
and  an  opportunity  to  be  heard  before  the 
rendition  of  any  judgment,  order,  or  decree 
against  him." 

So,  too>  in  King  v.  Hayes,  80  Me.  206,  13 
Atl.  882,  the  court  held  that  so  much  of  the 
provisions  of  the  statute  as  allowed  the  hu- 
mane officer  to  condemn,  conclusively  fix  the 
value  of,  and  destroy,  the  plaintiff's  horse, 
without  any  notice,  actual  or  constructive, 
to  the  owner,  in  order  that  he  might  be 
heard,  is  in  violation  of  the  fundamental 
law,  which  prohibits  any  person  being  de- 
prived of  his  property  without  due  process 
of  law. 

And  a  provision  in  a  statute  that  any 
peace  officer  or  agent  of  any  humane  society 
may  kill,  or  cause  to  be  killed,  any  animal 
found  neglected  or  abandoned,  and  which,  in 
the  opinion  of  three  reputable  citizens,  is 
injured  or  diseased  past  recovery,  or  by  age 
has  become  uspless,  was  held,  in  Brill  v. 
Ohio  Humane  Soc.  4  Ohio  C.  C.  368,  to  be 
in  contravention  of  J  19,  art  1,  of  the  Con- 
stitution, which  protects  the  property  of 
every  individual,  and  holds  it  subservient 
only  to  the  public   welfare,  and  provides 
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6  L.ILA.  193,  14  Am.  St.  Sep.  446,  22  N. 
£.  55. 

Messrs.  Charles  E.  Waldo  and  Clyde 
C  Dawson,  for  appellee: 

The  statute  is  invalid. 

Willis  T.  Legris,  45  III.  289;  Bullock  t. 
Oeomble,  45  111.  218;  Rockwell  y.  Nearing, 
35  N.  Y.  302;  Taylor  v.  Porter,  4  Hill,  146, 
40  Am.  Dec.  274;  Westervelt  v.  Gregg,  12 
N.  Y.  209,  62  Am.  Dec  160;  Wynehamer 
T.  People,  13  N.  Y.  378;  Munn  t.  Coibin,  8 
Colo.  App.  113,  44  Fac.  783;  Salem  t.  East- 
em  R.  Co.  98  Mass.  431,  96  Am.  Dee.  650. 

Caswell,  J.,  delivered  the  opinioa  of  the 
court: 

The  appellee  (as  plaintiff  below)  brought 
a  replevin  suit  in  the  district  court  of  Fre- 
mont county  to  recover  the  possession  of 
three  cows  from  appellant  (defendant  be- 
low) ;  complaint  in  the  usual  form,  alleging 
ownership,  that  he  was  entitled  to  the  pos- 
session of  property  wrongfully  taken,  de- 
mand  for  possession,  and  unlawful  deten- 


tion by  defendant.  The  defendant,  for  an- 
swer, alleged,  upon  information  and  belief, 
that  the  plaintiff  was  not  in  possession  of 
the  cows  described  in  complaint  at  the  time 
alleged,  but  the  same  were  abandoned,  neg- 
lected, and  cruelly  treated,  and  ranging  up- 
on a  barren  range  dividing  the  counties  of 
Fremont  and  Teller;  and  the  defendant  fur- 
ther justifies  under  |{  111,  112,  Mills's 
Anno.  Stat.,  alleging  that,  at  the  time  she 
took  said  cattle,  she  was  empowered,  as  of- 
ficer and  agent  of  the  Colorado  Humane  So- 
ciety, to  maintain  such  animals  until  the 
expense  of  food,  care,  and  shelter  were  fully 
paid;  that  her  seirure  of  said  cattle  at  the 
time  same  were  taken  was  made  solely  for 
the  purpose  of  providing  them  with  proper 
food,  shelter,  and  care,  and  to  prevent  suffer- 
ing and  death  of  same  from  hunger,  thirst, 
and  neglect;  and  she  further  alleges  that  at 
the  time  of  the  seizure  she  did  not  know, 
and  had  no  means  of  knowing,  who  were 
the  owners  of  the  cattle.  Plaintiff  by  his 
replication  denies  that  the  cattle  were  with- 


that,  when  taken,  compensation  shall  be  first 
made  in  money,  upon  the  ground  that  the 
condition  of  the  animal,  as  described  in 
the  section  of  the  statute,  did  not  render 
its  killing  necessary  to  public  welfare.  The 
court  further  said:  "But,  even  if  it  were 
within  the  authority  of  the  legislature  to 
empower  an  officer  to  kill  an  animal  which 
came  under  the  terms  of  {  3725a,  yet  it  can- 
not impart  to  a  determination  of  this  sort 
a  conclusive  character  as  against  the  prop- 
«rty  owner,  and  legislation  intending  that 
result  is  futile.  ,  .  .  The  owner,  for 
such  acts,  is  entitled  to  be  heard  in  a  proper 
tribunal,  and  all  his  rights  of  property  de- 
termined." 

So,  in  an  action  brought  to  recover  the 
value  of  a  horse  which  was  killed  by  the  de- 
fendant, in  Sahr  v.  Scholle,  SO  Hun,  42,  36 
N.Y.Supp.  97,  the  defendant,  in  justification 
of  his  act,  proved  that  he  was  an  officer  of 
the  American  Society  for  .the  Prevention  of 
Cruelty  to  Animals,  and  alleged  that  the 
horse  was  found  abandoned,  and,  in  the  judg- 
ment of  two  reputable  citizens,  called  by 
him  to  view  the  animal  in  his  presence,  as 
prescribed  by  the  Penal  Code,  appeared  to 
be  injured  past  recovery  for  any  useful  pur- 
pose. The  court  held  that  it  was  incumbent 
upon  the  defendant,  in  order  to  establish  his 
defense,  to  prove  the  fact  that  the  horse  was 
injured  past  recovery  for  any  useful  pur- 
pose; but  the  determination  of  such  fact  by 
two  reputable  citizens  called  to  examine  the 
horse,  as  required  by  the  statute,  was  not 
conclusive  upon  the  owner.  Before  there 
could  be  any  such  conclusive  determin- 
ation as  would  result  in  depriving  the 
owner  of  his  property,  he  was  en- 
titled to  a  hearing,  as  in  that  way  only  could 
acts  of  the  legislature  conferring  upon  pub- 
lie  officers  the  right  to  destroy  private  prop- 
erty be  harmonized  with  the  constitutional 
provisions  securing  to  every  person  due 
16  L.R.A.(N.8.) 


process  of  law  before  his  property  can  be  in- 
terfered with.  The  court  said:  "A  person 
whose  property  has  been  destroyed  by  a  pub- 
lic officer,  acting  pursuant  to  a  statutory 
authority,  without  notice  to  the  owner,  may 
always,  therefor,  have  his  common-law  ac- 
tion for  damages;  and,  if  he  can  prove  that 
the  fact  which  authorizes  the  officer  to  act 
did  not  exist,  he  is  entitled  to  a  judgment." 
And  in  Goodwin  v.  Toucey,  71  Conn.  262, 
41  Atl.  806,  it  was  held  that  it  would  be 
difficult  to  sustain  the  constitutionality  of  a 
section  of  a  statute,  if  it  were  r^ad  alone, 
which  provided  that  "any  agent  or  officer 
of  said  society  .  .  .  may  lawfully  de- 
stroy or  cause  to  be  destroyed,  any  animal  in 
his  charge  when,  in  the  judgment  of  such 
agent  or  officer  and  of  two  reputable  citi- 
zens, called  to  view  the  same  in  his  presence, 
one  of  whom  may  be  selected  by  the  owner 
of  said  animal,  if  he  shall  so  request,  and 
who  shall  give  their  written  certificate  there- 
to, such  animal  appears  to  be  injured,  dis- 
abled, diseased  past  recovery,  or  unfit  for 
any  useful  purpose."  Other  sections  of  the 
statute  provided  for  the  taking  charge  of  a 
horse  whose  driver  is  arrested  for  cruelty 
to  it,  and  also  for  the  taking  charge  of  any 
animal  found  abandoned,  neglected,  or  cruel- 
ly treated.  These  latter  sections  required 
notice  to  be  given  to  the  owner  of  the  ani- 
mal. The  court  held  that  the  statute,  when 
read  as  a  whole,  was  constitutional,  the  au- 
thority to  kill  animals  given  in  the  1st  sec- 
tion being  limited  to  those  animals  taken 
charge  of  under  the  last  two  sections.  And 
in  this  case  the  plaintiff,  who  was  the  owner 
of  a  horse  killed  by  an  agent  of  the  humane 
society,  recovered  damages  from  the  latter 
for  the  value  of  the  horse,  it  being  shown 
that  the  horse  was  not  in  his  charge  under 
either  of  the  sections. 
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out  food,  shelter,  and  care,  or  that  they 
were  suffering  g^reatly  or  otherwise  from  any 
cause,  and  denies  that  the  defendant  found 
them  in  an  abandoned,  neglected,  and  cruel- 
ly-treated condition,  and  alleges  that  the  cat- 
tle were  on  the  range,  in  the  usual  condi- 
tion of  range  cattle,  and  that,  at  that  time 
and  at  all  times  during  the  winter,  he  bad 
provided  and  was  providing  food  and  shelter 
for  all  of  his  cattle  on  the  range,  needing 
such  food  and  shelter,  and  had  men  continu- 
ally employed  to  gather  all  cattle  which 
'Were  in  a  suffering  condition  and  provide 
for  their  wants,  and  plaintiff  further  sub- 
mits to  the  court  the  validity  of  the  law  un- 
der which  defendant  justified.  At  the  trial 
the  plaintiff  objected  to  the  intToduction  of 
any  testimony  in  support  of  the  allegation 
of  justification  in  defendant's  answer,  be- 
cause the  statute  relied  upon  is  in  conflict 
with  S  26,  hrt.  2,  Colo.  Const.,  and  the  14th 
Amendment  to  the  Constitution  of  the  Unit- 
ed States,  in  that  it  authorizes  the  taking 
of  property  without  due  process  of  law,  and 
further  claims  the  statute  to  be  in  conflict 
with  {  25  of  article  6  of  the  Constitution  of 
Colorado.  The  statutes  which  are  discussed 
in  connection  with  this  case  are  as  follows: 
Section  111,  Mills's  Anno.  SUt.:  "Any  of- 
ficer or  agent  of  the  said  state  humane  so- 
ciety may  lawfully  take  charge  of  any  ani- 
mal found  abandoned,  neglected,  or  cruelly 
treated,  and  shall  thereupon  give  notice 
thereof  to  the  owner,  if  known,  and  may  care 
and  provide  for  such  animal  until  the  owner 
shall  take  charge  of  the  same,  and  the  ex- 
pense of  such  care  and  provision  shall  be  a 
charge  against  the  owner  of  such  animal, 
and  collectible  from  such  owner  by  said  hu- 
mane society  in  an  action  therefor."  Sec- 
tion 112:  "When  said  humane  society  shall 
provide  neglected  and  abandoned  animals 
with  proper  food,  shelter,  and  care,  it  may 
detain  such  animals  until  the  expense  of 
such  food,  shelter,  and  care  is  paid,  and  shall 
have  a  lien  upon  such  animals  therefor." 
Section  114:  "Any  person  or  corporation 
entitled  to  a  lien  under  any  of  the  provisions 
of  this  act  may  enforce  the  same  by  selling 
the  animals  and  othv  personal  property 
upon  which  such  lien  is  given,  at  public  auc- 
tion, upon  giving  written  notice  to 
the  owner,  if  he  be  known,  of  the  time  and 
place  of  such  sale,  at  least  five  days  previous 
thereto,  and  by  posting  three  notices  of  the 
time  and  place  of  such  sale  in  three  public 
places  within  the  county,  at  least  five  days 
previous  thereto;  and,  if  the  owner  be  not 
known,  then  such  notice  shall  be  posted  at 
least  ten  days  previous  to  such  sale."  Coun- 
sel on  both  sides  have  been  diligent  in  pre- 
senting authorities.  While  we  allude  to 
some  of  them,  we  think  the  questions  pre- 
sented have  been  practically  settled  by  for- 
1.5  L.R.A.(N.S.) 


mer  decisions  of  this  court.  In  the  exercise 
of  the  police  power  of  the  state  the  legis- 
lature may  undoubtedly  enact  proper  laws 
for  the  prevention  of  cruelty  to  animals.  It 
may  further  designate  agents  or  oflScers  who 
may  be  charged  with  the  execution  of  such 
laws.  It  is  unnecessary  in  this  case  to  de- 
termine whether  the  statute,  as  it  now 
stands,  is  obnoxious  to  clause  23,  I  25,  art. 
5,  Colo.  Const. 

The  important  question  presented  and 
chiefly  relied  upon  in  the  argument  is  wheth- 
er the  law,  as  it  stands,  contravenes  {  25, 
art.  2,  Colo.  Const.,  and  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States,  in  that  it  deprives  plaintiff  of  his 
property  and  the  possession  thereof  without 
due  process  of  law.  This  phrase  has  been 
frequently  discussed  in  this  court,  and  many 
other  courts  have  defined  it  in  various  waya 
In  Davidson  v.  New  Orleans,  96  U.  S.  97- 
104,  24  L.  ed.  616-619,  the  court  says: 
"There  is  wisdom,  we  think,  in  the  ascer- 
taining of  the  intent  and  application  of  such 
an  important  phrase  [due  process  of  law] 
in  the  Federal  Constitution  by  the  gradual 
process  of  judicial  inclusion  and  exclusion, 
as  the  cases  presented  for  decision  shall  re- 
quire, with  the  reasoning  on  which  such  de- 
cisions may  be  founded."  And  further  in 
the  same  case,  at  page  107  of  96  U.  S.,  Mr. 
Justice  Bradley  says:  "If  a  state,  by  its 
laws,  should  authorize  private  property  to 
be  taken  for  public  use  without  compensa- 
tion (except  to  prevent  its  falling  into  the 
hands  of  an  enemy,  or  to  prevent  the  spread 
of  a  conflagration,  or  in  virtue  of  some  other 
imminent  necessity,  where  the  property  it- 
self is  the  cause  of  the  public  detriment),  I 
think  it  would  be  depriving  a  man  of  his 
property  without  due  process  of  law.  .  .  . 
In  judging  what  is  'due  process  of  law.'  re- 
spect must  be  had  to  the  cause  and  object 
of  the  taking;  .  .  .  and,  if  found  to  be 
suitable  or  admissible  in  the  special  case,  it 
will  be  adjudged  to  be  'due  process  of  law; 
but,  if  found  to  be  arbitrary,  oppressive, 
and  unjust,  it  may  be  declared  to  be  not 
'due  process  of  law.' "  In  Re  Lowrie,  8  Colo. 
513,  54  Am.  Rep.  658,  9  Pac.  498.  the  court 
says:  "It  is  pretty  generally  conceded  by 
those  learned  in  the  law  that  the  phrases 
'due  process  of  law'  and  'law  of  the  land,' 
although  verbally  different,  express  the  same 
thought,  and  that  the  meaning  is  the  same 
in  every  case."  Cooley,  Const.  Lim.  352, 
353;  Story,  Const  t  1943.  In  the  same  case 
the  court  further  says,  quoting  from  Dart- 
mouth College  V.  Woodward,  4  Wheat.  518. 
4  L.  ed.  629:  "By  the  law  of  the  land  is 
most  clearly  intended  the  general  law, — • 
law  which  hears  before  it  condemns:  which 
proceeds  upon  inquiry,  and  renders  judgment 
only  after  trial.    The  meaning  is  that  eveij 
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citizen  shall  hold  his  life,  his  liberty,  prop- 
erty, and  immunities  under  the  protection 
of  the  general  rules  which  govern  society." 
To  the  same  effect  is  Wadsworth  t.  Union 
P.  R.  Co.  18  Colo.  614,  23  h-^Ji.  812,  36 
Am.  St.  Rep.  309,  33  Pac.  515 ;  Re  Dolph,  17 
Colo.  35,  28  Pac.  470.  "Due  process  of  law 
includes  law  in  its  regular  course  of  admin- 
istration through  courts  of  justice,"  In 
Brown  v.  Denver,  7  Colo.  311,  3  Pac.  459, 
this  court,  in  discussing  "due  process  of  law" 
and  its  application,  says:  "The  doctrine  of 
the  authorities  is  that,  whenever  it  is  sought 
to  deprive  a  person  of  his  property,  or  to 
create  a  charge  against  it,  preliminary  to, 
or  which  may  be  made  the  basis  of,  taking 
it,  the  owner  must  have  notice  of  the  pro- 
ceeding, and  be  afforded  an  opportunity  to 
be  heard  as  to  the  correctness  of  the  assess- 
ment or  charge.  It  matters  not  what  the 
character  of  the  proceeding  may  be,  by  virtue 
of  which  his  property  is  to  be  taken,  whether 
administrative,  judicial,  summary,  or  other- 
wise; at  some  stage  of  it,  and  before  the 
property  is  taken  or  the  charge  becomes  ab- 
solute against  either  the  owner  or  his  prop- 
erty, an  opportunity  for  the  correction  of 
wrongs  and  errors  which  may  have  been  com- 
mitted must  be  given.  Otherwise  the  con- 
stitutional guaranties  above  cited  are  in- 
fringed." The  court,  in  the  same  case,  fur- 
ther says:  "A  valid  assessment  cannot  be 
made  under  an  invalid  law  or  ordinance, 
and  its  constitutionality  is  to  be  tested,  not 
by  what  has  been  done  under  it,  but  by  what 
it  authorizes  to  be  done  by  virtue  of  its  pro- 
visions." Stuart  V.  Palmer,  74  N.  Y.  183,  30 
Am.  Rep.  289;  Thomas  v.  Gain,  35  Mich. 
155,  24  Am.  Rep.  535;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  ed.  616;  San  Mateo 
County  V.  Southern  P.  R.  Co.  8  Sawy.  238, 
13  Fed.  722.  In  the  latter  case  this  court 
had  under  consideration  the  validity  of  a 
statute  authorizing  the  construction  of  side- 
walks: but  it  was  held  in  that  case,  as 
in  other  cases,  that  an  assessment  of  that 
character  could  be  upheld  as  a  police  regula- 
tion, and  the  court  was  then  discussing  the 
police  power  of  the  state.  Subsequently  this 
theory  of  taxation  was  overruled  (Denver 
V.  Knowles,  17  Colo.  204,  17  L.R.A.  135,  30 
Pac.  1041 ) ,  but  such  later  decision  in  no  wise 
detracts  from  the  force  of  the  argument  of 
the  court  as  to  legislative  enactments  con- 
cerning the  exercise  of  police  powers.  In 
Brophy  v.  Hyatt,  10  Colo.  223,  15  Pac.  399, 
the  court  having  under  consideration  (he 
power  of  towns,  incorporated  under  the  stat- 
ute, to  declare  what  should  be  a  nuisance, 
and  to  abate  the  same,  etc.,  says:  "The 
ordinance  does  not,  strictly  speaking,  de- 
clare or  work  a  forfeiture  of  impounded  ani- 
16  L.R.A.(N.S.) 


mals,  since  it  provides  for  the  payment  of 
the  proceeds  of  the  sale  to  the  owner  after 
deducting  the  costs  of  the  proceeding."  Con- 
versely, it  is  true  that  a  statute  which  does 
not  provide  for  the  payment  of  the  balance 
to  the  owner  after  deducting  the  cost  of  the 
proceeding  does  work  a  forfeiture.  It  is  not 
a  sufficient  answer  to  this  proposition  to  say 
that  the  l>alance  of  the  proceeds  of  the  sale 
of  animals,  remaining  after  deducting  the 
cost  for  keeping  and  the  cost  of  the  pro- 
ceedings and  sale,  can  be  recovered  by  the 
owner  in  an  action,  because  the  constitution- 
ality of  the  statute  must  be  determined  by 
what  it  authorizes  to  be  done  by  virtue  of 
its  provisions.  Brown  v.  Denver,  supra,  and 
cases  cited;  Ames  v.  People,  26  Colo.  83, 
109,  56  Pac.  656. 

Applying  the  foregoing  well-established 
principles  to  the  case  at  bar,  we  find  the 
statute  seeks  to  clothe  the  humane  society 
and  its  agents  with  extraordinary  powers. 
By  its  terms  the  agent  is  the  sole  judge  of 
whether  an  animal  is  neglected,  abandoned, 
or  ill  treated,  and  whether  it  has  sufficient 
food,  nourishment,  and  shelter.  The  truth 
respecting  the  matter  cannot  avail,  because 
the  agent  is  clothed  with  power  to  take  pos- 
session of  the  animals,  regardless  of  their 
condition.  Ko  tribunal  or  any  hearing  is 
provided  to  determine  the  facts.  The  agent 
may,  in  his  discretion,  take  possession  and 
create  a  charge  which  becomes  a  lien  upon 
the  property  without  notice  or  hearing.  The 
owner  may  have  no  knowledge  that  his  prop- 
erty is  being  taken.  No  provision  is  made 
for  the  payment  of  any  residue  over  and 
above  the  charge  of  the  agent  and  the  ex- 
pense of  the  sale  to  the  owner,  and  such  pay- 
ment is  not  required  by  this  law,  and  this 
is  one  of  the  tests  of  its  constitutionality. 
There  is  no  penalty  for  failure  to  return  the 
proceeds  of  any  sale  to  the  owner,  and  the 
only  redress  is  by  an  action  to  recover  the 
same,  and  the  party  aggrieved  must  himself 
initiate  the  action  to  have  his  day  in  court 
We  think  such  powers  are  inhibited  by  the 
Constitution,  and  must  hold  that  the  stat- 
ute is  in  contravention  of  article  2,  §  25, 
Colo.  Const.,  and  of  the  14th  Amendment  to 
the  Federal  Constitution,  that  it  authorizes 
the  taking  of  property  without  due  process 
of  law,  and  is  not  a  valid  exercise  of  the 
police  power  of  the  state. 

Our  attention  is  called  to  a  line  of  deci' 
sions  holding  that  legislation  in  the  exercise 
of  the  police  power  of  the  state  has  been  up- 
held where  it  was  provided  that  property 
might  be  destroyed  without  notice,  and  with- 
out compensation  to  the  owner,  to  prevent 
the  spread  of  contagious  disease,  or  in  the 
case  of  a  devastating  fire  and  other  exigen- 


Digitized  by 


Google 


568 


COLORADO  SUPREME  COURT. 


Daa,. 


cies.  The  rulings  in  such  cases  rest  more 
upon  the  municipal  right  of  self-protection 
and  self-defense  than  the  legal  construction 
of  provisions  concerning  due  process  of  law. 
Such  cases  are  not  in  point.  In  Munn  ▼. 
Corbin,  8  Colo.  App.  U3,  44  Pac.  783,  the 
court,  having  under  consideration  the  powers 
of  a  health  commissioner  to  abate  a  nui- 
sance, says:  "The  right  to  abate  public 
nuisances,  whether  we  regard  it  as  existing 
in  the  municipalities,  or  in  the  community, 
or  in  the  land  of  the  individual,  is  a  com- 
mon-law right,  and  is  derived,  in  every  in- 
stance of  its  exercise,  from  the  same  source, 
— that  of  necessity.  It  is  akin  to  the  right 
of  destroying  property  for  the  public  safety, 
in  case  of  the  prevalence  of  a  devastating 
fire  or  other  controlling  exigency.  But  the 
necessity  must  be  present  to  justify  the  ex- 
ercise of  the  right;  and,  whether  present  or 
not,  must  be  submitted  to  a  jury,  under 
the  guidance  of  a  court."  The  distinction  in 
all  such  cases  seems  to  be  whether  public 
necessity  demands  summary  action;  and, 
when  it  does  not,  notice  must  be  given  to 
the  owner  of  the  property,  and  an  oppor- 
tunity be  given,  before  some  competent  tri- 
bunal, to  determine  the  truth  of  the  allega- 
tions in  each  case,  before  the  same  is  taken 
and  before  any  lien  is  created  upon  it,  and 
before  it  can  be  sold.  Many  of  these  ques- 
tions arise  in  connection  with  the  right  of 
killing  animals;  that  is,  in  the  manner  pro- 
vided in  f  113  of  the  act  under  consideration. 
We  do  not  construe  that  section,  which  is 
not  before  us,  but  the  principles  which  con- 
trol in  such  cases  are  analogous  and  applica- 
ble to  those  involved  herein.  8  Cyc.  Law 
&  Proc.  p.  H22,  and  cases  cited.  It  does 
not  appear  from  the  record  that  any  public 
necessity  existed,  nor  that  the  public  safety 
was  in  any  manner  conserved  by  taking  these 
animals  from  the  range,  or  that  any  exi- 
gency existed  which  required  them  to  be 
taken  without  a  notice  to  the  owner  and  a 
hearing  to  determine  whether  or  not  they 
were  abandoned  or  neglected,  nor  does  the 
statute  purport  to  restrict  the  powers  grant- 
ed to  cases  of  emergency. 

At  the  trial  there  was  a  verdict  for  the 
plaintiff  directed  by  the  court,  and  judgment 
thereon,  based  upon  the  ruling  that  the  stat- 
ute is  unconstitutional. 

We  think  the  judgment  is  correct;  audit 
is  affirmed. 

All  the  Justices  concur. 
16  L.RA.(N.8.) 


ITNITED    STATES     CIRCUIT    COUBT 
OF  appeaIjS,  eighth  CIRCUIX. 

THOMAS  C.  PLATT,  Appt, 

V. 

FRANK  LEOOCQ,  JR.,  et  al.,  Respti. 

(—  C.  C.  A ,  158  Fed.  723.) 

Jurisdiction  —  Federal     oonrt  —  state 
oonunerce  act. 

1.  Where,  in  a  suit  in  equity  in  the  Unit- 
ed States  circuit  court  to  prevent  the  en- 
forcement of  an  order  of  the  railroad  com- 
missioners of  South  Dakota,  in  which  there 
was  diversity  of  citizenship,  the  defendants 
answered  and  filed  a  cross  bill  to  enforce  the 
order,  the  United  States  circuit  court,  oa 
the  hearing,  and  this  court,  on  the  appeal, 
has  the  same  power  to  hear  and  determine 
the  origrinal  question  and  "to  do  justice  in 
the  premises,"  conferred  upon  the  circuit 
court  of  the  state  by  the  act  to  r^^late 
commerce.  Section  449  of  the  Revised  Po- 
litical Code  of  South  Dakota. 

Same  —  enforcement  by  Federal  court. 

2.  Rights  created  and  remedies  provided 
by  the  statutes  of  a  state  to  be  pursued  in 
the  state  courts  may  be  enforced  and  ad- 
ministered in  the  national  courts,  either  at 
law  or  in  equity  or  in  admiralty,  as  the 

Headnotes  by  Sanbobit,  Ch.  J. 


Case  Note.  —  Right  of  carrier  to  refuse 
to  receive  in  afternoon  valuable*  to 
go  on  mottling  train. 

The  only  case  aside  from  Piatt  t.  Jjboocq 
passing  upon  the  right  of  a  carrier  to 
adopt  regulations  the  effect  of  which  is  to 
compel  the  shipper  to  care  for  and  guard 
valuables  overnight,  where  shipment  cannot 
be  made  on  the  day  of  tender,  is  Alsop  v. 
Southern  Exp.  Co.  104  N.  C.  278,  6  L.R.A. 
271,  10  S.  E.  297,  cited  and  commented  on 
in  Platt  v.  Lecocq.  In  that  case  the  train 
carrying  express  left  at  12:55  P.  M.,  and 
sometime  in  the  afternoon  after  this  tram 
had  gone,  the  plaintiff  tendered  to  the  ex- 
press company  a  packa<;e  of  money,  which 
it  refused  to  receive  because  it  would  not 
assume  the  responsibility  of  keeping  it 
overnight.  The  action  was  to  recover  th*- 
penalty  provided  by  a  statute  of  North 
Carolina  for  the  refusal  on  the  part  of  a 
carrier  to  receive  and  transport  freight 
"whenever  tendered  at  a  regular  depot," 
etc.,  and  was  based  on  the  refusal  as  stat- 
ed. The  determination  of  the  case  neces- 
sarily turned  upon  the  question  of  whether 
or  not  the  refusal  was  a  reasonable  one  un- 
der the  circumstances;  and  it  was  held  to 
be  unreasonable,  and  the  company  liable 
for  the  penalty.  The  court,  in  reaching  this 
conclusion,  reviewed  the  early  cases  which 
held  it  to  he  reasonable  for  carriers  to  refuse 
to  receive  freight  for  carriage  until  ready 
to  start,  but  held  that  such  a  regulatimi 
would  not  be  a  reasonable  one  at  the  pros- 
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nature  of  the  rights  and  remedies  may  re- 
quire. 

"A  party  by  going  into  a  national  court 
does  not  lose  any  right  or  appropriate  rem- 
edy of  which  he  might  have  availed  himself 
in  the  state  courts  of  the  same  locality." 
Conuncrce  —  state  regulation  —  express 

companies. 

3.  Section  437  of  the  Revised  Political 
Code  of  South  Dakota  is  an  antidiscrimina- 
ticm  statute.  Its  legal  effect  is  to  prohibit 
any  common  can-ier  from  giving  any  unrea- 
Mnable  preference  or  advantage  to,  and  from 
imposing  any  unreasonable  prejudice  or  dis- 
advantage up<»i,  any  particular  person, 
company,  firm,  corporation,  locality,  or  any 
particular  description  of  traffic,  over  any 
person,  company,  firm,  corporation,  locality, 
or  any  particular  description  of  traffic  simi- 
larly situated. 

Rules  and  the  practice  thereunder  by  an 
express  company  to  refuse  to  receive  pack- 
ages of  specie  and  currency  on  the  day  pre- 
ceding that  upon  which  the  only  trains  car- 
rying express  matter  start  from  the  places 
of  tender  for  the  destinations  of  the  pack- 
ages between  6:29  and  8:00  A.  M.  do  not 
violate  this  section,  where  the  rules  and 
practice  are  universal,  apply  to  all  cities 
and  towns  except  such  large  cities  as  New 
York,  Philadelphia,  and  Chicago,  and  apply 
to  40  cities  and  towns  in  South  Dakota. 
Carrier  ^  bnalness  rules. 

4.  A  common  carrier  has  the  right  to  con- 
duct its  own  business  according  to  law  free 
from  the  interference  of  straogem 


It  may  make  rules  for  its  conduct  which 
fix  the  times,  the  places,  the  methods,  and 
the  forms  in  which  it  will  receive  the  com- 
modities it  offers  to  transport,  and  these 
rules  are  presumptively  reasonable  and 
just.  They  may  not  be  lawfully  annulled  or 
modified  by  commissions  or  courts  unless 
they  are  clearly  shown  to  be  unlawful  or  un- 
reasonable. 
Same  —  reasonableness. 

6.  A  common  carrier  must  receive  at  rea- 
sonable times  goods  of  the  kinds  it  under- 
takes to  transport. 

But  the  law  imposes  no  duty  upon  it  to 
receive  money  or  goods,  and  thereby  to  as- 
sume liability  for  their  safe-keeping  and  in- 
surance, an  unreasonable  length  of  time  be- 
fore the  transportation  can  begin. 

The  reasonableness  of  the  time  within 
which  it  must  receive  them  is  to  be  meas- 
ured primarily  by  its  relation  to  the  trans- 
portation of  the  property,  to  the  business 
of  the  carrier,  with  secondary  and  proper 
consideration  of  the  business  of  its  custom- 
ers. 
Same  —  express  company  ^  receipt  of 

money. 

6.  The  rules  and  practice  of  an  express 
company  to  refuse  to  receive  packages  of 
specie  and  currency  for  transportation  from 
a  bank  which  had  a  burglar-proof  vault  and 
adequate  facilities  in  the  city,  where  the 
packages  were  tendered  to  keep  them  safely 
overnight  on  the  day  preceding  the  depar- 
ture of  the  only  trains  which  carried  express 
matter  to  the  destinations  of  the  packages. 


ent  time.  Considering  this  subject  the  court 
said:  "It  may  have  been  just,  at  that  re- 
mote period,  to  require  the  shippei,  who  had 
protected  his  goods  o>  the  way  to  the  point 
of  delivery,  to  continue  his  oversight  over 
them,  rathe  than  force  a  driver,  whose  at- 
tentior  was  required  to  be  devoted  to  the 
preparatior  for  his  journey,  or  the  master 
of  a  vessel,  who,  with  his  crew,  was  engaged 
in  repairing  and  inspecting  it,  and  laying  in 
supplies  for  a  voyage,  to  take  them  prema- 
turely, for  that  would  have  made  it  requi- 
site for  them  to  prepare  a  place  for  storage, 
which  they  need  not  otherwise  provide.  But 
an  express  company,  as  we  have  seen,  in- 
curs froDT  its  nature  such  liabilities  as  to 
require  a  place  of  storage  at  every  station, 
so  guarded  as  to  insure  the  safety  of  prop- 
erty consigned  to  its  care,  and  it  is  not  un- 
reasonable to  require  the  same  care  of  mon- 
ey tendered  for  shipment  during  business 
hours." 

As  the  question  of  what  is  a  reasonable 
regulation  by  a  common  carrier  as  to  the 
time  when  it  will  receive  money  or  other 
valuables  for  transportation  is  necessarily 
a  question  of  fact  dependent  upon  varying 
circumstances,  from  all  of  which  the  court 
is  to  determine  the  reasonableness  of  the 
regulation,  it  necessarily  follows  that  no 
precise  principle  or  rule  to  govern  all  such 
eases  can  be  formulated.  This  is  illustrated 
in  the  two  cases  that  have  passed  upon 
the  question.  In  the  Alsop  Case,  the  court 
thought  it  more  reasonable  to  require  an ' 
IS  L.R.A.(N.S.) 


express  company,  which  apparently  had,  or 
in  view  of  its  relation  to  the  public  should 
have  had,  a  place  for  the  storage  of  valua- 
bles, to  assume  the  risk  of  storing  them 
overnight  when  tendered  at  a  reasonable 
hour  in  the  afternoon  by  one  who  apparent- 
ly had  no  means  or  place  for  caring  for  or 
storing  valuables,  than  to  require  a  shipper 
so  situated  to  assume  it;  while  in  the 
Lecocq  Case  the  question  was  between  a 
bank  which  had  every  means  at  hand  safely 
to  care  for  money  and  valuables,  and  an  ex- 
press company  which  did  not  possess  a  safe 
place  for  the  storage  of  valuables,  and  which 
would  be  required  to  provide  such  a  place 
if  required  to  receive  money  for  storage  at 
a  time  of  day  which  would  necessitate  stor- 
ing it  overnight.  It  is  worthy  of  note  that 
in  its  decision  of  this  case  the  court  calls 
attention  to  the  fact  that  no  shipper  or  per- 
son other  than  the  one  in  question,  which 
had  the  means  for  safe  storage,  was  com- 
plaining of  the  regulation  of  the  express 
company  by  which  it  refused  to  receive  mon- 
ey or  valuables  for  shipment  after  the  de- 
parture of  the  last  train  for  the  day  upon 
which  a  shipment  could  be  made.  The  most 
that  can  be  said  of  these  two  cases  is  not 
that  they  are  in  conflict,  but  that  they  pre- 
sent illustrations  of  when  the  refusal  of  a 
carrier  to  receive  money  or  valuables  would 
be  reasonable  under  the  facts  and  circum- 
stances, and  when  under  different  facts  and 
circmnstances  it  would  be  unreasonable. 
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and   which   left  at  Tarious   times  between 
6:29  and  8:00  in  the  morning,  are  not  un- 
reasonable, unlawful,  or  unjust. 
Same  —  establisbed     rules  —  Interfer- 
ence. 

7.  Courts  and  commissions  should  not  in- 
terfere to  annul  or  modify  the  established 
rules  and  practice  of  transportation  compa- 
nies on  account  of  trivial  troubles  and  inci- 
dental inconveniences,  nor  unless  clear  in- 
justice or  substantial  injury  or  the  immi- 
nent threat  of  it  has  resulteid  from  them. 

(December  9,  1907.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 
the  District  of  South  Dakota  in  defendants' 
favor  in  an  action  brought  to  enjoin  the  en- 
forcement of  an  order  requiring  the  plain- 
tiff to  receive  at  a  specified  place  and  time 
all  moneys  tendered  it  for  transportation. 
Reversed. 

Statement  by  Sanborn,  Circuit  Judge: 
This  is  an  appeal  from  a  decree  of  the 
court  below  that  an  order  of  the  board  of 
railroad  commissioners  of  South  Dakota, 
that  the  United  States  Express  Company,  an 
association  of  New  York,  receive  at  its  of- 
fices in  Aberdeen,  South  Dakota,  from  the 
Aberdeen  National  Bank,  all  moneys,  specie, 
and  currency  tendered  to  it  by  that  bank 
for  carriage  on  certain  trains  which  leave 
Aberdeen  at  6:30,  7:00,  and  7:45  A.  M., 
during  all  reasonable  business  hours  of  the 
day  preceding  the  departure  of  these  trains, 
be  enforced.  The  United  States  Express 
Company  conducted  all  the  express  business 
upon  these  trains,  which  were  upon  the  lines 
of  the  Chicago,  Milwaukee,  &  St.  Paul  Rail- 
way, and  it  maintained  offices  at  Aberdeen 
and  at  other  stations  on  the  line  of  this 
railroad  to  which  no  trains  carrying  express 
matter  ran  out  of  Aberdeen  except  those 
which  .started  between  6:29  and  8:46  in  the 
morning.  The  bank  had  correspondents  in 
these  towns  to  which  it  sent  specie  and  cur- 
rency on  their  orders  in  the  regular  course 
of  its  banking  business.  The  business  of  the 
express  company  was  extensive,  indeed 
national  in  its  character,  and  it  was,  and 
for  many  years  had  been,  conducted  in  obe- 
dience to  these  general  rules: 

Office  Safes. 

(A)  Two  classes  of  safes  are  provided  by 
the  company, — ^burglar-proof  safes  for  large 
and  important  offices,  and  fireproof  safes  for 
small  offices. 

(B)  At  offices  where  burglar-proof  safes 
are  provided,  it  is  required  that  an  em- 
ployee shall  remain  in  the  office  at  night  in 
charge  of  the  safe. 

Care  of  Money. 
(B)  Money  or  valuables  must  not  be  ac- 
16  L.R.A.(N.8.) 


cepted  for  shipment  after  trains  are  gone, 
necessitating  keeping  them  in  the  office  over- 
night. If  circumstances  seem  to  require  its 
receipt,  authority  must  be  obtained  from  the 
general  superintendent, 

Restrictions  on  Receipt. 

(B)  Money  and  valuables  must  not  b« 
left  overnight  in  burglar-proof  safes,  unless 
in  charge  of  an  employee  on  guard  during 

the  night. 

These  rules  were  universal  in  their  appli- 
cation, and  were  enforced  throughout  the 
country,  but,  prior  to  September,  1903,, the 
agent  of  the  company  at  Aberdeen,  without 
the  knowledge  of  the  general  superintendent, 
had  broken  them  by  receiving  money  the  day 
before  it  could  be  sent  to  its  destination  and 
storing  it  overnight.  Ever  after  September, 
1903,  these  rules  have  been  strictly  enforced 
at  Aberdeen,  as  elsewhere.  The  express  com- 
pany had  no  burglar-proof  safes  or  suitable 
safeguards  for  storing  or  keeping  specie  or 
currency  at  Aberdeen,  which  is  a  town  of 
about  6,000  inhabitants,  or  at  any  of  its 
offices,  except  in  half  a  dozen  large  cities 
such  as  New  York,  Philadelphia,  and  Chi- 
cago. But  it  maintained  in  the  cars  in  which 
it  kept  money  in  transit  specially  construct- 
ed stationary  car  safes  to  secure  it  from 
burglars,  fire,  and  loss.  The  bank,  on  the 
other  hand,  was  in  the  general  banking  busi- 
ness, and,  as  a  necessary  part  of  this  busi- 
ness, was  engaged  in  storing  and  safely  keep- 
ing large  quantities  of  specie  and  currency 
at  Aberdeen  for  itself  and  for  its  deposit- 
ors, and  it  had  a  burglar-proof  vault  with  a 
time  lock  for  the  purpose  of  safely  keeping 
this  money.  In  the  opinion  of  the  officers  of 
the  express  company  the  storing  overnight 
of  the  packages  of  specie  and  currency 
which  the  bank  desired  to  send  out  to  the 
towns  reached  by  these  morning  trains 
would  necessarily  entail  upon  it  the  addi- 
tional express  of  purchasing  a  burglar-proof 
safe  which  would  cost  from  $800  to  $1,250, 
and  the  maintenance  of  a  night  watchman. 
In  the  opinion  of  the  officers  of  the  banks 
at  Aberdeen  the  express  company  would  not 
be  required  to  maintain  a  watchman,  but  a 
burglar-proof  safe  would  be  a  reasonable  and 
necessary  provision  for  the  protection  of 
this  money.  The  bank  could  store  and  keep 
the  specie  and  currency  overnight  and  de- 
liver it  to  the  express  company  in  the  morn- 
ing before  the  trains  left,  without  any  addi- 
tional expense.  The  disadvantages  such  a 
course  would  entail  upon  the  bank  were  that 
it  would  be  compelled  to  set  its  time  lock 
to  open  the  vault  at  6  in  the  morning,  and 
send  two  of  its  messengers  to  take  the  money 
from  the  vault  to  the  office  of  the  express 
company  in  the  morning  before  the  trains 
left,  and  to  take  the  risk  of  this  couna  at 


Digitized  by 


Google 


1907. 


PLATT  r.  LECOCQ. 


56 1 


proceeding,  or  of  keeping  the  packages  out- 
side its  vault  during  the  night.  The  officers 
of  the  bank  testified,  however,  that  the  po- 
lice protection  at  Aberdeen  was  so  complete 
that  they  did  not  need  or  use  night  watch- 
men. 

The  charge  of  the  express  company  for 
the  transportation  of  money  was  40  cents 
for  each  $1,000.  If  it  should  receive  and 
carry  all  the  money  sent  out  of  Aberdeen 
to  the  towns  under  consideration,  its  total 
revenue  from  this  transportation  for  one 
year  would  not  exceed  $600;  and  if  the  ex- 
pense of  this  carriage  did  not  exceed  the 
average  cost  of  transporting  express  mat- 
ter, and  the  evidence  is  that  it  would  exceed 
that  average,  its  total  net  profit  from  that 
business  would  not  exceed  $40.  If  it  is  re- 
quired to  receive  specie  and  currency  ten- 
dered for  transportation  to  these  towns  on 
the  day  before  the  trains  which  carry  it 
start,  the  necessary  expense  of  receiving 
and  storing  this  money  will  exceed  the 
profit  from  this  business,  and  cause  it  to 
entail  a  loss  upon  the  express  company.  It 
may  not  raise  its  rate  and  thus  protect  it- 
self against  this  loss,  for  it  would  get  none 
of  this  business  at  a  higher  rate  because  cur- 
rency may  be,  and  is,  sent  by  mail  insured 
for  from  20  per  cent  to  25  per  cent  less  than 
the  express  company's  present  rate.  The 
business  respecting  which  this  litigation 
arose  is  the  carriage  of  outgoing  packages 
of  specie  and  currency  from  the  Aberdeen 
Bank  to  its  correspondents  in  the  country 
towns.  Those  correspondents  determine  the 
method  by  which  this  money  shall  be  sent  to 
tbem,  and  they  pay  for  the  carriage.  The 
complaint  of  the  Aberdeen  Bank  is  not  that 
the  niles  of  the  express  company  entail  any 
expense  upon  it  in  the  matter  of  this  car- 
riage, but  that  its  correspondents  threaten 
to  keep  larger  balances  in  Minneapolis  and 
smaller  balances  with  it,  unless  it  gets  its 
messengers  out  in  the  morning  and  delivers 
the  specie  and  currency  which  they  order 
from  it  to  the  express  company  before  the 
morning  trains  start,  or  compels  the  ex- 
press company  to  receive  this  money  on  the 
day  before  these  trains  commence  their  jour- 
n^s.  From  80  per  cent  to  86  per  cent  of 
the  business  of  transporting  money  in  the 
country  is  conducted  by  mail.  The  method 
by  which  the  carrying  of  specie  and  cur- 
rency into  Aberdeen  to  the  bank  is  conduct- 
ed, is  determined  and  paid  for  by  the  bank. 
The  express  company  has  always  received 
all  in-shipments  of  specie  and  currency  com- 
ing to  Aberdeen  after  the  close  of  banking 
hours,  and  has  stored  them  until  the  busi- 
ness hours  of  the  next  day,  when  it  deliv- 
ered them.  Notwithstanding  this  fact,  the 
bank  caused  shipments  of  money  into  Aber- 
deen to  itself  from  St.  Paul  and  Minneapolis, 
15  L.R.A.(N.S.) 


which  amounted  to  several  hundred  thousand 
dollars,  to  be  made  by  mail  insured,  and 
caused  none  to  be  sent  to  it  by  the  express 
company  during  the  year  preceding  the  com- 
mencement of  this  suit,  and  thereby  saved 
itself  from  20  per  cent  to  25  per  cent  of  the 
express  company's  rate.  The  expense  of 
sending  specie  in  large  quantities  by  mail 
is  too  great  on  account  of  tha  postage,  and 
the  express  company  received  and  kept  over- 
night specie  tendered  to  it  for  transporta- 
tion in  amounts  not  exceeding  $200  to  a 
single  destination.  There  were  other  ex- 
press companies  which  had  ofBces  at  Aber- 
deen, which  received  silver  and  currency  the 
day  before  the  next  trains  to  the  destina- 
tions of  these  packages  departed,  but  they 
operated  upon  other  railroads.  The  United 
States  Express  Company  refused,  in  ac- 
cordance with  its  general  rules,  upon  the 
demand  of  the  bank,  to  receive  and  keep 
overnight  specie  in  large  amounts  and  cur- 
rency for  transportation  on  the  earlier 
trains  specified,  to  the  destination  of  this 
money  in  the  country  towns  on  the  Chicago, 
Milwaukee,  &  St.  Paul  Railroad.  There  were 
40  other  towns  in  South  Dakota  beside  Aber- 
deen in  which  this  express  company  main- 
tained offices,  and  in  which,  if  it  received  all 
money  tendered  during  business  hours  for 
transportation  on  the  trains  next  departing, 
it  would  be  compelled  to  store  and  keep  this 
money  overnight. 

Upon  the  state  of  facts  which  has  been 
recited  the  court  below  adjudged  that  the 
express  company  should  receive  on  the  pre- 
ceding day,  and  keep  overnight,  specie  and 
currency  tendered  by  the  bank  for  trans- 
portation to  its  correspondents  upon  these 
morning  trains,  and  this  decree  is  assailed 
on  the  ground  that  the  rules  and  practice 
of  the  express  company  were  neither  discrim- 
inatory nor  unreasonable,  and  that  the  re- 
quirement of  the  decree  is  unreasonable, 
confiscatory,  and  unconstitutional. 

Argued  before  Sanborn  and  Van  Devanter, 
Circuit  Judges,  and  Philips,  District  Judge. 

Messrs.  J.  W.  Boyce  and  B.  H.  War- 
ren, for  appellant: 

At  common  law  a  carrier  is  is  not  com- 
pelled to  receive  goods  so  long  before  the 
time  of  departure  as  to  add  unfairly  to  his 
risk. 

Schouler,  Bailments  &  Carriers,  {  79; 
Story,  Bailments,  i  608;  Bouker  v.  Long 
Island  R.  Co.  89  Hun,  205,  35  N.  Y.  Supp. 
23 ;  Ray,  Negligence  of  Imposed  Duties,  Car- 
riers of  Freight,  p.  76,  (  20;  2  Parsons, 
Contr.  6th  ed.  174;  Lane  v.  Cotton,  1  Ld. 
Raym.  652. 

Special  freight  may  require  special  ten- 
der. 
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Illinois  &  St.  L.  R.  Co.  t.  People,  19  III. 
App.  141. 

Tlie  refusal  of  the  express  company  to  ac- 
cept packages  containing  large  sums  of 
money  at  unreasonable  hours  does  not  con- 
stitute unlawful  discrimination. 

Harp  V.  Choctaw,  O.  &  G.  R.  Co.  118  Fed. 
176;  Interstate  Commerce  Commission  t. 
Detroit,  G.  H.  &  M.  R.  Co.  167  U.  S.  633, 
42  L.  ed.  306,  17  Sup.  Ct.  Rep.  986;  Rice  v. 
Cincinnati,  W.  &  B.  R.  Co.  3  Inters.  Com. 
Rep.  841,  S  I.  C.  C.  Rep.  193;  Blackman  v. 
Southern  R.  Co.  10  Inters.  Com.  Rep.  352; 
l''nited  States  ▼.  Trans-Missouri  Freight 
Asso.  166  U.  S.  290,  41  L.  ed.  1007,  17  Sup. 
Ct.  Rep.  540. 

Mr.  S.  W.  Clark,  with  Messrs.  P.  J. 
Rogde,  A.  W.  Campbell,  and  E.  Vl.  Tay- 
lor, for  respondents: 

A  common  carrier  must  receive  from  any 
person  offering  to  pay  the  charges,  such 
freight  as  the  carrier  holds  itself  out  as 
willing  to  carry,  whenever  tendered  for 
transportation  at  a  reasonable  time  and 
place. 

Kirby  v.  Western  U.  Teleg.  Co.  4  S.  D. 
105,  30  L.R.A.  612,  46  Am.  St.  Rep.  765, 
56  N.  W.  769. 

Even  though  the  enforcement  of  the  order 
requiring  the  express  company  to  receive  the 
money  may  result  in  some  additional  ex- 
pense or  even  loss  to  it,  such  fact  will  not 
indicate  that  the  order  is  unreasonable  or  in 
violation  of  any  of.  its  constitutional  rights. 

Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  51  L.  ed. 
933,  27  Sup.  Ct.  Rep.  585;  Wisconsin,  M.  A 
P.  R.  Co.  V.  Jacobson,  179  U.  S.  287,  46  L. 
ed.  194,  21  Sup.  Ct.  Rep.  115;  Worcester  v. 
Norwich  &  W.  R.  Co.  109  Mass.  112;  People 
ex  rel.  Green  v.  Dutchess  &  C.  R.  Co.  68  N. 
Y.  152;  People  ex  rel.  Kimball  t.  Boston  & 
A.  R.  Co.  70  N.  Y.  569;  People  v.  New  York, 
L.  E.  &  W.  R.  Co.  104  N.  Y.  58,  58  Am.  Rep. 
484,  9  N.  E.  866;  St.  Louis  &  8.  F.  R.  Co.  v. 
Gill,  166  U.  S.  649,  39  L.  ed.  567,  16  Sup. 
Ct.  Rep.  484. 

Sanborn,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  act  to  regulate  commerce  of  the  state 
of  South  Dakota,  which  is  embodied  in  chap- 
ter 7  of  its  Revised  Political  Code,  provides 
that  the  board  of  railroad  commissioners 
may  investigate,  and  on  notice  to  the  car- 
rier may  hear  and  decide,  on  the  complaint 
of  a  petitioner,  the  issue  whether  or  not 
"anything  has  been  done  or  omitted  to  be 
done  in  violation  of  this  article,  or  of  any 
law  cognizable  by  said  commissioners,"  by 
such  carrier,  and  that,  if  they  find  such 
violation,  they  may  notify  the  carrier  to  de- 
sist therefrom.  If  the  carrier  does  not  com- 
plv  with  this  notice  or  order,  any  person  in- 
15  L.R.A.(N.S.) 


terested  may  apply  to  the  proper  circuit 
court  of  the  state,  "and  said  court  shall  pro- 
ceed to  hear  and  determine  the  matter  speed- 
ily as  a  court  of  equity,  and  without  the 
formal  pleadings  and  proceedings  applica- 
ble to  ordinary  suits  in  equity,  but  in  such 
manner  as  to  do  justice  in  the  premises." 
S.  D.  Rev.  Codes,  chap.  7,  tf  431,  446-449, 
pp.  78,  83-85.  The  bank  and  the  board  of 
commissioners  of  South  Dakota  proceeded 
in  accordance  with  these  statutes  until  the 
board  hod  investigated  and  heard  the  mat- 
ter here  in  controversy,  upon  the  petition  of 
the  bank,  and  had  made  the  order  that  the 
express  company  should  receive  the  money 
and  store  it  overnight  for  carriage  on  the 
morning  trains.  Thereupon  the  express  com- 
pany exhibited  its  bill  in  the  court  below  to 
enjoin  the  board  and  the  bank  from  enfor- 
cing this  order,  and  defendants  answered  and 
filed  a  cross  bill,  wherein  they  prayed  the 
court  below  to  enforce  the  order  of  the  com- 
missioners; and  it  was  upon  these  pleadings, 
after  evidence  and  a  final  hearing  upon  the 
merits,  that  the  court  below  entered  its  de- 
cree against  the  express  company. 

Rights  created  and  remedies  provided  by 
the  statutes  of  a  state  to  be  pursued  in  the 
state  courts  may  be  enforced  and  adminis- 
tered in  the  national  courts,  either  at  law  or 
in  equity,  as  the  nature  of  the  rights  and 
remedies  may  require.  "A  party  by  going 
into  a  national  court  does  not  lose  any  right 
or  appropriate  remedy  of  which  he  might 
have  availed  himself  in  the  state  courts  of 
the  same  locality."  Davis  v.  Gray,  16  Wall. 
203,  221,  21  L.  ed.  447,  453;  Darragh  v.  H. 
Wetter  Mfg.  Co.  23  C.  C.  A.  609,  617,  49 
U.  S.  App.  1,  78  Fed.  7,  14;  National  Surety 
Co.  T.  State  Bank,  61  L.R.A.  394,  56  C.  C. 
A.  657,  667,  120  Fed.  593,  603;  Barber  As- 
phalt Paving  Co.  v.  Morris,  67  L.R.A.  761,  66 
C.  C.  A.  55,  59,  132  Fed.  945,  949.  The  court 
below,  therefore,  in  the  hearing  of  this  case 
and  this  court  upon  this  appeal  stand  in  the 
place  of  the  circuit  court  of  the  state,  and 
have  plenary  power  under  the  statute  of 
South  Dakota  to  determine  the  original 
question  of  the  reasonableness  of  the  rules 
and  practice  of  the  express  company,  and 
"to  do  justice  in  the  premises."  The  ques- 
tions in  this  court  arise  on  an  appeal  from 
a  decree  in  equity  where  we  must  consider 
them  de  novo,  invested  with  all  the  judicial 
and  discretionary  powers,  and  charged  with 
all  the  duties,  of  the  chancellor  in  the  court 
below.  The  questions  at  issue  are,  Were  the 
rules  and  practice  of  the  express  company 
in  violation  of  any  of  the  provisions  of  chap- 
ter 7  of  the  Revised  Political  Code  of  South 
Dakota,  or  of  any  law  cognisable  by  the 
railroad  commissioners  of  that  state;  and,  if 
they  were,  was  the  order  of  the  commis- 
sioners unauthorized,  or  in  violation  of  any 
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of  the  provigions  of  the  Constitution  of  the 
United  States,  or  of  the  state,  several  of 
which  are  invoked  by  the  counsel  for  the 
express  company? 

The  only  provisions  of  law  that  counsel 
for  the  I>ank  contend  were  violated  by  the 
express  company  are  §  437,  chap.  7,  of  the 
Revised  Political  Code,  and  §  1578  of  the 
Revised  Civil  Code  of  South  Dakota,  which, 
so  far  as  they  are  relevant  here,  read  in  this 
way: 

"Sec.  437.  It  shall  be  unlawful  for  any 
cMnmon  carrier  subject  to  the  provisions  of 
this  article  to  make  or  give  any  preference 
or  advantage  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any 
particular  description  of  traffic,  in  any  re- 
spect whatever,  or  to  subject  any  particular 
person,  company,  firm,  corporation,  or  local- 
ity, or  any  particular  description  of  traiSc, 
to  any  prejudice  or  disadvantage  in  any  re- 
spect whatsoever.'     Bev.  Codes,  p.  80. 

"Sec  1578.  A  common  carrier  must,  if 
able  to  do  so,  accept  and  carry  whatever  is 
offered  to  him,  at  a  reasonable  time  and 
place,  of  a  kind  that  he  undertakes  or  is 
accustomed  to  carry."    Rev.  Codes,  p.  786. 

The  legal  effect  of  {  437  is  to  prohibit  any 
common  carrier  from  giving  any  unreason- 
able preference  or  advantage  to,  and  from 
imposing  any  unreasonable  prejudice  or 
disadvantage  upon,  any  particular  per- 
son, company,  firm,  corporation,  local- 
ity, or  any  particular  description  of 
traffic,  over  any  other  person,  company, 
firm,  corporation,  or  locality,  or  any  par- 
ticular description  of  traffic  similarly  situ- 
ated. Interstate  Commerce  Commission  v. 
Baltimore  ft  0.  R.  Co.  145  U.  S.  263,  278, 
282-284,  36  L.  ed.  699,  704-706,  4  Inters. 
Com.  Rep.  92,  12  Sup.  Ct.  Rep.  844,  (C.  C.) 
3  Inters.  Com.  Rep.  192,  43  Fed.  37,  47; 
Oxlade  v.  Northeastern  R.  Co.  IS  C.  B.  N. 
S.  680;  United  States  ex  rel.  Morris  v.  Dela- 
ware, L.  &  W.  R.  Co.  (C.  C.)  2  Inters.  Com. 
Rep.  617,  40  Fed.  101,  103;  Harp  v.  Choctaw, 
O.  &  G.  R.  Co.  (C.  C.)  118  Fed.  169,  176, 
Affirmed  in  61  C.  C.  A.  405,  412,  126  Fed. 
445,  452.  The  section  is  an  antidiscrimina- 
tion statute  pure  and  simple.  It  is  in  pari 
materia  with  the  first  paragraph  of  {  3  of 
the  interstate  commerce  law  of  February 
4,  1887,  24  Stat,  at  h.  380,  chap.  104,  U.  S. 
Comp.  Stat.  1901,  p.  3155,  and  must  be  in- 
terpreted in  the  same  way.  The  burden  was, 
therefore,  upon  the  banlc  to  prove  that  the 
rules  and  practice  of  the  express  company 
wrought  a  preference  or  advantage,  or  a 
prejudice  or  disadvantage,  to  some  party,  lo- 
cality, or  description  of  traffic,  over  another 
similarly  situated.  The  record  of  this  case 
has  been  searched  in  vain  for  any  substan- 
tial evidence  that  any  person,  company, 
firm,  corporation,  locality,  or  description  of 
18  L.R.A.(N.S.) 


traffic  similarly  situated  to  the  bank  and 
the  city  of  Aberdeen,  or  to  the  business  of 
carrying  money  by  express,  was  given  any 
preference  or  advantage  by  these  'rules  and 
this  practice,  nor  does  the  record  contain 
any  such  evidence  that  either  the  bank,  the 
city  of  Aberdeen,  or  the  particular  descrip- 
tion of  traffic  here  under  consideration,  was 
subjected  by  these  rules  and  this  practice 
of  the  express  company  to  any  prejudice  or 
disadvantage  over  any  other  party,  locality, 
or  description  of  traffic  similarly  situated. 
The  bank  and  the  city  of  Aberdeen  were  fur- 
nished the  same  opportunities  and  facilities 
for  shipping  their  money  by  express  on  the 
morning  trains  that  41  other  places  and 
their  inhabitants  similarly  situated  in  the 
state  of  South  Dakota  were  provided  with. 
The  rules  and  practice  of  the  express  com- 
pany were  universal.  They  governed  its 
business  of  receiving  and  carrying  money 
out  of  41  other  places  in  South  Dakota 
where  there  were  departing  morning  trains, 
and  where  it  will  be  necessary  for  the  ex- 
press company  to  store  money  overnight  if 
it  receives  it  during  the  business  hours  of 
the  day  preceding  the  departure  of  the  trains 
upon  which  it  must  be  carried. 

On  the  other  hand,  there  was  evidence 
strongly  tending  to  show  that  the  order  of 
the  commissioners  would  inevitably  subject 
the  transportation  of  money  by  express  from 
the  bank  at  Aberdeen  to  the  towns  specified 
in  the  bill,  to  a  disadvantage  or  prejudice 
to  which  the  carriage  of  money  by  express 
from  other  parties  and  places  similarly  sit- 
uated is  not  subject,  and  that  it  will  im- 
pose upon  this  form  of  traffic  another  disad- 
vantage, in  that  the  express  company  will 
be  compelled  to  carry  it  on  at  a  loss,  while 
the  other  forms  of  traffic  similarly  situated 
which  it  conducts  may  be  carried  at  a  profit. 
Since  the  rules  and  practice  of  the  express 
company  wrought  no  preference,  prejudice, 
or  disadvantage  to  any  party  or  locality,  or 
description  of  traffic,  over  any  party,  local- 
ity, or  description  of  traffic  similarly  situ- 
ated, they  did  not  violate  i  437  of  the  Re- 
vised Political  Code  of  South  Dakota.  Cin- 
cinnati Chamber  of  Commerce  v.  Baltimore  & 
O.  S.  W.  R.  Co.  10  Inters.  Com.  Rep.  378, 
382,  383. 

But  the  express  company  was  a  common 
carrier,  and  i  1578  required  it  to  receive 
these  packages  of  specie  and  currency  at  a 
reasonable  time  and  place.  Was  it  unrea- 
sonable for  the  company  to  refuse  to  receive 
on  the  day  preceding  the  departure  of  the 
morning  trains  and  to  store  overnight  the 
specie  and  currency  which  the  bank  might 
tender  it  for  transportation  to  ita  corre- 
spondents upon  these  trains?  The  board  of 
railroad  commissioners  and  the  court  below 
liave  answered  this  query  in  the  affirmative. 
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and  counsel  of  the  bank  cite  in  support  of 
their  conclusion  I  449  of  the  Revised  Po- 
litical Code  of  South  Dakota,  which  declares 
that  in  any  hearing  in  the  circuit  court  of 
the  state  the  report  of  the  commissioners 
shall  be  prima  facie  evidence  of  the  matter 
therein;  Alsop  t.  Southern  Exp.  Co.  104 
N.  C.  278,  6  LJLA.  271,  10  S.  E.  297,  in 
which  the  majority  of  the  supreme  court  of 
North  Carolina,  Chief  Justice  Merrimon  dis- 
senting, held  that  an  express  company  which 
at  2  in  the  afternoon,  after  the  only  daily 
train  to  the  destination  of  the  package  had 
departed  on  its  regular  time  at  12:55  in 
the  afternoon,  refused  to  receive  a  package 
of  money  containing  $70  until  the  next 
morning,  violated  a  statute  of  that  state 
which  required  it  to  receive  such  packages 
"whenever  tendered;"  Atlantic  Coast  Line 
R.  Co.  V.  North  Carolina  Corp.  Commission, 
206  U.  S.  1,  61  L.  ed.  933,  27  Sup.  Ct.  Rep. 
685,  505,  wherein  the  Supreme  Court  was 
considering  whether  or  not  an  order  of  the 
defendant  in  error  that  the  railroad  com- 
pany should  operate  an  extra  train  so  as  to 
make  a  connection  of  trains  at  Selma  was 
repugnant  to  the  due  process  or  equal  pro- 
tection clause  of  the  14th  Amendment,  and 
that  court  held  that  it  was  not,  and  that 
the  mere  fact  that  the  operation  of  the  ex- 
tra train  would  necessarily  compel  the  com- 
pany to  incur  a  loss  upon  its  operation  when 
it  did  not  appear  that  this  loss  would  cause 
its  income  to  be  less  than  its  operating  ex- 
penses, fixed  charges,  and  a  reasonable  re- 
turn upon  its  capital,  did  not  of  itself  give 
rise  to  the  conclusion  that  the  order  re- 
quiring its  operation  was  so  unreasonable 
as  to  make  it  violative  of  the  Constitution, 
but  added,  "Of  course,  the  fact  that  the  fur- 
nishing of  a  necessary  facility  ordered  may 
occasion  an  incidental  pecuniary  loss  is  an 
important  criteria  to  be  taken  into  view  in 
determining  the  reasonableness  of  the  order, 
but  it  is  not  the  only  one;"  St.  Louis  ft  S. 
F.  R.  Co.  V.  Gill,  166  U.  S.  649,  39  L.  ed. 
567,  16  Sup.  Ct.  Rep.  484,  and  Minneapolis 
&  St.  L.  R.  R.  Co.  V.  Minnesota,  186  U.  S. 
257,  267,  46  L.  ed.  1151,  1157,  22  Sup.  Ct. 
Rep.  900,  which  are  to  the  same  effect, — 
and  they  argue  that  because  ordinary  busi- 
ness hours  constitute  a  reasonable  time 
to  conduct  ordinary  _  business,  because 
the  bank  will  be  subject  to  the  risk 
of  the  loss  of  the  money  if  its  stores  it 
overnight,  and  of  danger  of  loss  of  more  if 
it  opens  its  vault  before  the  morning  trains 
start,  because  the  other  express  companies 
operating  on  other  lines  of  railroad  receive 
specie  and  currency  at  Aberdeen  for  trans- 
portation on  the  day  preceding  the  departure 
of  the  trains  which  carry  it,  and  because  the 
United  States  Express  Company  receives  in- 
coming packages  of  money  during  the  even- 
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ing  and  night,  and  delivers  them  the  next 
morning,  the  rules  and  practice  of  the  express 
company  under  consideration  were  unreason- 
able, and  the  order  of  the  commission  and  the 
decree  of  the  court  should  be  affirmed. 

But  the  statutory  presumption  that  the 
report  and  the  order  of  the  commission  were 
correct  is  met  by  a  counter  presumption  of 
law,  of  no  inconsiderable  strength,  that  the 
rules  and  practice  of  the  express  company, 
which  are  the  product  of  the  special  knowl- 
edge, wisdom,  and  experience  of  its  officers 
and  agents  who  have  been  trained  in  this 
special  business,  and  presumptively  know 
better  than  others  under  what  regulations 
it  ought  to  operate,  are  reasonable  and  just, 
both  to  the  express  company  and  to  the 
public.  The  duty  and  the  interest  of  the  of- 
ficers and  agents  of  the  express  company 
alike  incited  them  to  make  these  rules  and 
this  practice  fair  and  just;  for,  if  they  were 
unreasonable  to  the  company  they  necessari- 
ly inflicted  injury  upon  it,  and  if  they  were 
unjust  to  its  customers  they  necessarily  drove 
away  the  business  of  the  express  company, 
and  proved  deleterious  to  its  interest. 

A  common  carrier  has  the  right  to  conduct 
its  business  in  its  own  way  in  accordance 
with  the  rules  of  the  common  and  statutory 
law.  It  is  bound  to  receive  and  to  transport 
goods  of  the  character  which  it  offers  to 
carry  at  reasonable  times  and  places,  but  at 
no  other  times  or  places.  It  has  the  right 
to  make  and  enforce  reasonable  regulations 
which  may  lawfully  fix  the  times,  the  places, 
the  methods,  and  the  forms,  in  which  it  will 
receive  the  various  commodities  it  under- 
takes to  carry,  and  the  rules  which  it  thus 
adopts  are  presumptively  right  and  reason- 
able. The  burden  is  on  him  who  assails 
them  to  prove  that  they  are  unfair  and  un- 
just, and  it  is  only  when  it  clearly  appears 
by  competent  evidence  that  they  are  unrea- 
sonable that  commissions  or  courts  may  law- 
fully interfere  to  annul  or  to  change  them. 
Harp  v.  Choctaw,  O.  A,  G.  R.  Co.  (C.  C.) 
118  Fed.  169,  Affirmed  in  61  C.  C.  A.  405, 
410,  125  Fed.  445,  450;  Lake  Shore  ft  M. 
S,  R.  Co.  V.  Smith,  173  U.  8.  684,  691,  43  L. 
ed.  858,  862,  19  Sup.  Ct.  Rep.  665. 

The  business  of  a  common  carrier  is  not 
the  storing,  or  the  safely  keeping,  or  the  in- 
suring of  the  safety,  of  goods  or  money.  Its 
business  is  the  transportation  of  them.  Nev- 
ertheless, it  necessarily  insures  not  only 
their  carriage,  but  their  safety  from  the 
time  of  its  receipt  of  them  for  transporta- 
tion until  it  delivers  them  at  their  destina- 
tion. It  may  not  lawfully  refuse  to  receive 
them  for  carriage  within  a  reasonable  time 
before  the  transportation  can  commence: 
but,  since  the  keeping  and  the  insurance  of 
the  safety  of  the  goodx  before  and  after  the 
transportation  are  but  the  necessary  inci- 
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dents  of  th«  carriage,  and  do  not  constitute 
the  chief  undertaking  or  business  of  the  car- 
rier, no  duty  is  imposed  upon  it  to  assume 
them  an  unreasonable  length  of  time  before 
the  carriage  can  begin.  Not  only  this,  but 
tlie  reasonableness  of  the  time  before  the 
transportation  within  which  it  is  the  duty 
of  the  carrier  to  receive  money  or  goods  for 
carriage  must  be  measured  primarily  by  the 
relation  of  thil  time  to  the  business  and  the 
liabilities  of  the  carrier,  and  not  by  its  re- 
lation to  the  various  trades  and  conveniences 
of  its  customers,  although,  of  course,  not 
without  due  consideration  of  the  latter. 
A  carrier  does  not  undertake  to  op- 
erate, nor  is  be  responsible  for  the 
business  of  its  customers,  or  for  the 
conduct  of  that  business,  hence  the  carrier's 
business  should  not  be  controlled  primarily 
by  the  managers  of  the  business  of  its  cus- 
tomers. Lane  v.  Cotton,  1  Ld.  Raym.  646, 
652;  3  Comyns,  Dig.  100,  106;  2  Parsons, 
Contr.  9th  ed.  *175;  Story,  Bailments,  9th 
ed.  i  508,  p.  484;  Hutchinson,  Calrr.  §  116. 

The  opinion  of  the  majority  of  the  su- 
preme court  of  North  Carolina  in  Alsop  v. 
Southern  Exp.  Co.  104  N.  C.  278,  6  L.R.A. 
271,  10  S.  E.  297,  is  not  controlling  in  this 
case,  and  it  is  authoritative  only  so  far  as 
it  is  persuasive,  and  in  the  light  of  reason 
and  principle  it  is  not  persuasive.  When  the 
only  train  on  which  an  express  company  can 
carry  a  package  of  money  to  its  destination 
leaves  at  12:55  in  the  afternoon,  so  that 
there  are  at  least  three  business  hours  of 
that  day  before  its  departure,  we  are  not 
persuaded  that  it  is  the  duty  of  the  carrier 
to  receive  the  money  at  2  in  the  afternoon 
of  the  preceding  day  and  thereby  to  assume 
the  liability  of  a  warehouseman  and  an  in- 
surance company  during  the  night.  Its 
business  is  transporting,  not  storing  and  in- 
suring, and  no  duty  rests  upon  it  to  assume 
the  responsibilities  of  the  latter  occupations 
farther  than  it  ia  necessary  to  do  so  to  con- 
duct its  business  of  transportation  in  a  ra- 
tional way,  and  in  such  a  case  the  reasonable 
conduct  of  that  business  does  not  seem  to  us 
to  require  an  express  company  to  assume 
these  responsibilities  before  the  business 
hours  of  the  day  of  the  departure  of  the 
train.  The  dissenting  opinion  of  the  chief 
justice  is  more  persuasive  than  the  opinion 
of  the  majority  of  the  court. 

The  opinions  of  the  Supreme  Court  in 
Atlantic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corp.  Commission,  206  U.  S.  1,  61  L. 
ed.  933.  27  Sup.  Ct.  Rep.  685,  St.  Louis 
k  8.  F.  R.  Co.  V.  Gill,  156  U.  S.  649,  39 
L.  ed.  567,  15  Sup.  Gt.  Rep.  484,  and  Min- 
neapolis A  St.  L.  R.  Co.  V.  Minnesota,  186 
r.  8.  257.  267,  46  L.  ed.  1151,  1157,  22  Sup. 
Ct.  Rep.  900,  do  not  govern  this  case,  be- 
cause the  Supreme  Court  was  not  consider- 
15  LJl.A.(N.S.) 


ing  and  deciding  in  those  eases,  as  this  court 
must  in  the  suit  at  bar,  the  original  question 
whether  or  not  the  rules  or  practice  of  the 
quasi  public  corporations  were  reasonable, 
or  what  ought  to  be  adjudged  to  do  justice 
in  the  matter,  but  whether  or  not  certain 
acts  of  legislatures  and  railroad  commis- 
sioners were  so  unjust  and  confiscatory  that 
they  violated  the  Constitution  of  the  United 
States.  Questions  of  that  nature  cannot 
arise  in  this  case  because,  as  we  have  seen, 
this  court  is  vested  with  plenary  power  in 
equity  "to  do  justice  in  the  premises,"  con- 
ferred by  the  legislature  of  South  Dakota 
upon  the  courts  of  that  state  of  co-ordinate 
jurisdiction.  The  suit  in  hand  is  more  anal- 
ogous to  Interstate  Commerce  Commission 
V.  Delaware,  L.  AW.  R.  Co.  (C.C.)  5  Inters. 
Com.  Rep.  146,  64  Fed.  723.  The  issue  here 
is  the  original  question  of  the  reasonableness 
of  the  rules  and  practice  of  the  express  com- 
pany, and  upon  that  issue  the  relative  cost 
of,  and  the  revenue  from,  handling  the  pack- 
ages of  money  which  the  bank  seeks  to  com- 
pel the  express  company  to  store  overnight 
in  accordance  with  the  order  of  the  commis- 
sioners, are  competent  and  important,  if 
not  controlling,  considerations.  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina  Corp. 
Commission,  supra;  Interstate  Commerce 
Commission  v.  Delaware,  L.  A  W.  R.  Co.  (C. 
C.)  5  Inters.  Com.  Rep.  146,  64  Fed.  724; 
Chicago,  St.  P.  M.  A  O.  R.  Co.  v.  Becker 
(C.  C.)    35  Fed.  883,  886. 

It  does  not  follow  from  the  fact  that  or- 
dinary business  hours  constitute  a  reasona- 
ble time  to  conduct  ordinary  business,  that 
such  hours  are  reasonable  time  to  conduct 
all  business,  or  that  all  business  hours  con- 
stitute a  reasonable  time  for  an  express 
company  to  receive  all  packages  of  money 
for  transportation.  The  reasonableness  of 
the  time  for  their  receipt  is  not  to  be  de- 
termined by  its  relation  to  ordinary  busi- 
ness hours  alone,  but  by  its  relation  to  the 
business  of  the  transportation  of  such  pack- 
ages, by  the  fact  that  this  business  is 'not, 
and  cannot  be,  transacted  in  ordinary  busi- 
ness hours,  by  the  risks  and  liabilities  en- 
tailed by  receiving  and  storing  such  valua- 
ble and  easily  stolen  packages,  by  the  rel- 
ative facilities  and  safeguards  of  the  car- 
rier and  its  customers  for  safely  keeping 
money  before  the  transportation  commences, 
and  by  all  the  pertinent  facta  and  circum- 
stances of  the  case.  The  reasonableness  of 
the  time  when  an  express  company  ought  to 
receive  and  deliver  packages  of  money  is 
no  criterion  for  the  reasonableness  of  the 
time  when  a  bank  ought  to  conduct  its  or- 
dinary business  of  receiving  deposits,  dis- 
counting commercial  paper,  and  loaning 
money,  nor  is  the  reasonableness  of  banking 
hours  any  criterion  for  the  reasonableness 
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of  ttie  time  of  receiving  or  dellTering  pack- 
ages of  money  and  transacting  the  business 
of  the  express  company.  Marshall  ▼.  Wells, 
7  Wis.  1,  73  Am.  Dec.  381. 

The  fact  that  other  express  companies  op- 
erating on  other  lines  of  railroad  receive 
money  at  Aberdeen  the  day  before  they  send 
it  out  is  persuasive,  but  not  conclusive,  evi- 
dence that  such  a  practice  is  reasonable. 
But  the  receipt  by  the  United  States  Ex- 
press Company  of  incoming  packages  in  the 
evening  and  in  the  night,  and  their  delivery 
in  the  morning,  seems  to  be  a  necessity  of 
the  business,  and  is  far  from  conclusive  evi- 
dence that  it  would  be  reasonable  to  require 
the  company  to  receive  such  packages  the 
day  before  the  morning  trains  depart  and 
to  store  and  insure  them  through  the  night. 

Upon  a  review  of  the  entire  evidence,  the 
case  in  hand  is  this:  Other  express  com- 
panies at  Aberdeen  operating  upon  other 
railroads  receive  and  keep  overnight  pack- 
ages of  specie  and  currency  for  transporta- 
tion on  the  early  morning  trains  of  the  fol- 
lowing day,  and  the  United  States  Express 
Company  refuses  to  do  so  in  accordance 
with  rules  of  universal  application  which  it 
has  enforced  for  many  years,  and  which  it 
deems  essential  to  the  just  and  economical 
conduct  of  its  business.  It  has  the  right  to 
make  and  enforce  lawful  rules,  and  to  con- 
duct its  business  according  to  the  common 
and  statutory  law  without  the  interference  of 
strangers  to  it.  Its  rules  are  presumptively 
fair  and  just,  and  courts  and  commissions 
should  not  annul  or  change  them  unless  the 
fact  that  they  and  the  practice  under  them 
are  unreasonable  clearly  appears.  The  rates 
for  the  transportation  of  packages  of  cur- 
rency insured  by  mail  are  from  20  per  cent 
to  25  per  cent  less  than  the  rates  for  their 
carriage  by  the  express  company.  This  ex- 
press company  operates  between  Minneapolis 
and  Aberdeen,  and  its  practice  has  been  to 
receive  and  keep  incoming  packages  of 
money  which  arrived  in  the  evening  and 
night,  and  to  deliver  them  the  next  day. 
The  bank  controlled  the  method  by  which 
the  currency  it  received  from  Minneapolis 
should  be  shipped  to  it,  and  it  caused  none 
of  it  to  be  sent  by  the  express  company, 
but  many  hundred  thousand  dollars  of  it  by 
mail  during  the  year  preceding  the  com- 
mencement of  this  suit.  If  all  the  outgoing 
packages  of  specie  and  currency  from  Aber- 
deen to  the  towns  specified  in  the  report  and 
order  of  the  commissioners  should  be  sent 
by  this  express  company  its  gross  revenue 
from  their  carriage  would  not  exceed  $600, 
and  its  net  income  from  it  would  be  less 
than  $40  under  its  present  rules  and  prac- 
tice. If  it  is  required  to  receive  moneys 
tendered  for  transportation  to  these  towns 
on  the  dav  before  the  morning  trains  start, 
15  L.R.A."(N.S.) 


it  will  be  obliged  to  incur  such  additional 
expense  and  risk  that  this  business  will  en- 
tail a  net  loss,  this  description  of  traffic  will 
be  preferred,  and  this  bank  and  the  city  of 
Aberdeen  will  be  preferred  to  other  descrip- 
tions of  traffic,  towns,  and  their  inhabitants 
that  are  probably  similarly  situated.  The 
safe-keeping  overnight  and  delivery  in  the 
morning  before  the  trains  start  of  the  specie 
and  currency  which  the  bank  might  desire 
to  ship  by  this  express  company  upon  these 
morning  trains  will  entail  no  more  expense 
upon  the  bank  than  their  delivery  the  day 
before,  while  the  receipt  of  them  on  the  lat- 
ter day  and  their  storage  overnight  will 
cause  the  express  company  additional  ex- 
pense, and  will  make  its  business  of  handling 
this  money  a  losing  one.  The  risk  of  keep- 
ing these  packages  of  money  overnight  li 
less  to  the  bank  than  to  the  express  com- 
pany, because  it  has  a  burglar-proof  vault, 
and  trusty  messengers  for  the  purpose  of 
keeping  large  amounts  of  money  safely,  and 
protecting  them  against  robbers  and  fire  in 
the  city  of  Aberdeen,  while  the  express  com- 
pany has  no  such  safeguards  and  facilities 
in  that  city;  and,  finally,  the  business  of  the 
bank  is  to  receive  and  keep  safely  for  its 
depositors  in  the  city  of  Aberdeen,  and  to 
send  to  them  and  to  others  who  buy  or  bor- 
row it,  the  specie  or  currency  deposited  with 
it,  and  it  has  a  suitable  vault  and  trust  of- 
ficers and  servants  to  carry  on  this  business 
and  to  protect  this  money.  The  business  of 
the  express  company,  on  the  other  hand, 
is  to  transport  money,  to  keep  it  safely,  and 
to  insure  it  against  loss  during  its  transpor- 
tation, and  for  this  purpose  it  has  specially 
constructed  stationary  safes  in  cars  and 
trusty  messengers  to  travel  with  it;  but  it  is 
no  part  of  its  business  to  store  or  to  keep 
valuable  packages  of  specie  or  currency  for 
any  length  of  time  greater  than  is  reason- 
ably necessary  to  conduct  its  transportation. 
The  trains  under  consideration  do  not  leave 
Aberdeen  at  very  early  hours  in  the  morn- 
ing, and  it  is  neither  impossible  nor  im- 
practicable for  the  bank  to  deliver  its  pack- 
ages of  money  to  the  express  company  in  the 
morning  of  the  day  before  the  trains  start. 
To  require  the  express  company  to  receive 
these  packages  on  the  preceding  day,  and 
to  store  them  and  to  insure  their  safe-keep- 
ing overnight,  is  to  transfer  to  the  express 
company  a  part  of  the  risk,  responsibility, 
and  business  of  the  bank,  a  part  of  the  safe- 
keeping of  specie  and  currency  in  the  city 
of  Aberdeen,  a  part  of  its  business  which  it 
has  adequate  safeguards  to  conduct,  which 
it  undertakes  to  carry  on,  and  for  which  it 
presumably  receives  reasonable  compensa- 
tion, while  the  express  company,  which  haa 
no  such  facilities,  can  secure  no  such  com- 
pensation, and  does  not  offer  or  undertake 
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to  do  any  sneli  business.  In  Tiew  of  these 
facts,  rules,  and  considerations,  the  evidence 
in  this  case  falls  far  short  of  convincing 
proof  that  the  rules  and  practice  of  the 
express  company  upon  this  subject  which 
have  been  assailed  here  were  unreasonable 
or  unjust.  Indeed,  in  our  opinion,  it  would 
be  far  more  unreasonable  to  require  the  ex- 
press company  to  receive  these  paclcages  of 
specie  and  currency  for  transportation  on 
the  morning  trains  the  day  before  they  start, 
and  thereby  to  compel  it  to  store  and  insure 
them  overnight,  than  it  would  be  to  refuse 
so  to  do,  and  thus  to  leave  the  bank  to  send 
them  insured  by  mail  at  a  lower  rate,  or  to 
deliver  them  to  the  express  company  in  the 
morning  before  the  trains  depart. 

There  is  another  consideration  which  leads 
to  the  same  conclusion.  Courts  and  com- 
missions ought  not  to  interfere  with  the  es- 
tablished rules  and  practice  of  transporta- 
tion companies  on  account  of  incidental  in- 
conveniences and  trivial  troubles  to  which 
the  conduct  of  all  business  is  necessarily  sub- 
ject. The  business  of  railroad  companies 
and  express  companies  cannot  be  conducted 
for  the  purpose  of  carrying  on  the  business 
of  their  customers  exclusively,  nor  without 
some  discomforts  and  inconveniences  to  all 
parties  engaged  in  any  of  these  occupations. 
Unless  a  clear  injustice  is  perpetrated  or  a 
substantial  injury  is  inflicted,  or  there  is  an 
imminent  threat  of  them,  the  annoyances 
and  inconveniences  in  the  transaction  of  the 
business  of  the  transportation  companies 
should  be  left  for  correction  to  the  pecuniary 
interests  and  business  instincts  of  the  re- 
spective parties  concerned,  and  their  lauda- 
ble anxiety  to  secure,  retain,  and  increase 
their  business.  No  injustice  has  been  per- 
petrated in  this  case.  No  serious  damage 
has  been,  or  is  lilcely  to  be,  inflicted  upon 
the  bank  by  the  refusal  of  the  express  com- 
pany to  receive  money  until  the  morning  of 
the  day  when  the  trains  depart,  in  view  of 
the  pregnant  fact  that  it  has  elected  to  cause 
its  incoming  currency  to  be  shipped  to  it  by 
mail  for  more  than  a  year,  and  to  the 
amounts  of  hundreds  of  thousands  of  dol- 
lars, when  it  could  have  caused  it  to  have 
been  sent  by  this  express  company.  No 
other  shipper  is  complaining,  and  the  prac- 
tice of  the  express  company  creates  no  pref- 
erence or  prejudice  to  party,  locality,  or  de- 
scription of  traffic,  while  the  practice  which 
the  bank  seeks  to  enforce  will  inevitably 
compel  other  parties  and  other  descriptions 
of  traffic  to  bear  a  part  of  the  burden  of 
storing  and  keeping  overnight  the  moneys 
it  seeks  to  send  out.  There  is  no  equity  in 
this  case  of  the  bank,  and  it  is  entitled  to  no 
'  relief. 

The  decree  below  must  accordingly 
be  reversed,  and  the  case  must  be  renumded 
16  LJftX(N.S.) 


to  the  Circuit  Court,  with  instructions  to 
render  a  decree  that  the  cross  bill  be  dis- 
missed upon  the  merits,  and  that  the  bank 
and  the  commissioners  be  enjoined  from  en- 
forcing the  order  of  the  latter,  and  it  is  so 
ordered. 

Van  Devanter,  Circuit  Judge,  concurs  in 
the  result. 


GEORGIA  STTPREME   COrBT. 

BUTTS  COUNTY  et  al.,  Plffs.  in  Err, 

V. 

JACKSON  BANKING  COMPANY. 
(129Ga.801,  60S.  E.  UO.) 

Connty  —  Indebtedness  —  validity. 

1.  The  general  fiscal  policy  outlined  in  the 
Constitution  of  1877  for  political  subdivi- 
sions, such  as  counties  and  municipalities, 
was  to  provide  a  system  of  finance  for  sub- 
ordinate public  corporations,  under  which 
there  could  be  made  each  year  contracts  for 
the  expenses  of  the  year,  and  these  were 
to  be  paid  out  of  moiieys  arising  from  taxes 
levied  during  the  year.  A  liability  for  a 
legitimate  current  expense  may  be  incurred, 
provided  there  is,  at  the  time  of  incurring 

Headnotes  by  Evans,  P.  J. 


Caae  Note.  —  Recovery  of  money  loaned 
a  county  on  invalid,  contract  to  pay 
its  indeJ>tedneas. 

The  authorities  are  in  harmony  in  deny- 
ing to  one  from  whom  money  has  been  bor- 
rowed by  a  county  without  authority  the 
right  to  recover  on  the  original  contract  of 
loan,  whether  this  be  by  note,  bond,  warrant, 
or  otherwise.  They  are  also  in  harmony  as 
to  the  right  to  recover  on  quantum  meruit 
the  moneys  loaned  if  the  county  -  received 
the  benefit  of  the  money  by  applying  it  to 
the  payment  of  its  valid  indebtedness.  An 
exception  to  this  statement  exists  where  the 
county  has,  by  recitals  in  the  contract  of 
loan,  estopped  itself  from  asserting  that  the 
loan  is  invalid  and  not  according  to  law. 

The  distinction  between  applying  money 
borrowed  to  the  payment  of  a  valid  indebted- 
ness and  its  use  in  the  payment  of  an  in- 
valid indebtedness  was  recognized  and  drawn 
by  the  coun  in  Davis  v.  Stokes  County,  74 
N.  C.  374.  In  this  case  it  was  said  that  it 
was  the  duty  of  a  county  to  support  its  poor 
and  to  levy  taxes  for  that  purpose,  but  that 
it  had  no  power  to  borrow  money  and  give 
its  bonds  for  that  purpose  (assuming  such 
want  of  power  for  the  sake  of  the  argu- 
ment), and  a  suit  upon  such  a  bond  would 
fail.  But,  if  the  county  received  the  money, 
and  used  it  for  the  support  of  the  poor,  the 
county  would  be  liable  upon  an  implied  con- 
tract. But,  where  the  borrowed  money  was 
used  to  pay  an  indebtedness  created  by  the 
county  in  t>orrowing  funds  to  aid  rebellion 
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the  liability,  a  sufficient  sum  in  the  treas- 
ury of  the  county  or  municipality,  which 
may  be  lawfully  used  to  pay  the  liability 
incurred  or  if  a  sufiBcient  sum  to  dischargfe 
the  liability  can  be  raised  by  taxation  dur- 
ing the  current  year. 
Same  —  power  to  borrow. 

2.  County  commissioners  have  no  authori- 
ty to  contract  in  behalf  of  a  county  for  a 
loan  of  money  (not  to  supply  a  casual  de- 
ficiency of  revenue)  to  be  used  in  defray- 
ing current  expenses,  although  the  notes 
which  evidence  the  loan  be  payable  within 
the  current  year,  and  the  general  design  be 
to  discharge  them  from  the  anticipated  rev- 
enue of  that  year. 

Same  —  right  of  lender. 

3.  An  action  for  money  had  and  received 
may  be  maintained  by  one  who  has  loaned 
money  to  a  county,  and  which  has  been  used 


by  it  to  discharge  a  legally-incurred  liabil- 
ity  for  a  current  expense,  although  the  gov- 
erning official  or  officials  of  a  county  have 
no  authority  to  borrow  the  money  or  to  give 
a  note  therefor. 
Same  —  subrogation. 

4.  Where  a  county  incurs  a  lawful  lia- 
bility for  a  current  expense  and  issues  its 
warrant  on  the  treasury  for  its  payment, 
and  subsequently  procures  another  to  pay 
the  same  out  of  a  loan  which  he  makes  to 
the  county,  upon  disaffirmance  of  the  illegal 
loan  by  the  county,  the  lender  is  subrogated 
to  the  rights  of  the  warrant  holder  whose 
warrant  was  paid  out  of  the  proceeds  of  the 
illegal  loan. 

Same  —  priority  of   payment  —  Injnno- 
Uon. 

5.  Where  warrants  for  current  expenses 
(which  have  been  paid  by  another  from  the 


(an  unlawful  use),  no  implied  contract  to 
bind  the  county  was  raised  thereby,  and  no 
recovery  against  the  county  could  be  had. 

Considering  the  same  subject,  the  court, 
in  Waitz  v.  Ormsby  County,  1  Nev.  370, 
said:  "It  is  further  claimed  that  the  com- 
missioners had  no  power  to  contract  the 
debt  upon  which  this  action  is  founded.  Of 
this  there  can  scarcely  be  a  doubt.  The 
statute  expressly  enumerates  the  powers  of 
county  commissioners;  that  of  borrowing 
money  is  nowhere  conferred  upon  them ;  and 
that  such  officers  can  have  no  powers  except 
those  expressly  granted  by  the  legislature 
is  too  well  established  to  admit  of  question 
now.  And  the  issuance  of  a  county  warrant 
as  collateral  security  was  as  unauthorized 
as  the  borrowing  of  the  $500,  and  is  there- 
fore utterly  void;  but  it  does  not  follow 
that,  because  the  commissioners  had  no  right 
to  borrow  money,  that  the  plaintiff  cannot 
recover  the  $500  advanced  for  the  benefit  ot 
the  county.  Though  the  contract  between 
Wagner  and  the  county  commissioners  was 
null  and  void,  and  would  not  authorize  a  re- 
covery upon  it,  yet,  if  the  plaintiff  shows 
that  the  $500  advanced  by  his  assignor  was 
expended  for  the  benefit  of  the  county,  and 
in  a  manner  authorized  by  law,  be  may  re- 
cover upon  a  count  for  money  had  and  re- 
ceived. .  .  .  This  proposition  is  well  set- 
tled and  seems  to  cover  this  case.  If  the 
money  loaned  by  Wagner  was  expended  in 
tue  execution  of  an  act  which  it  is  made 
the  duty  of  the  commissioners  to  perform, 
and  the  county  has  received  the  benefit  of 
it,  it  ia  legally  bound  to  pay  the  money  ao 
appropriated  to  its  benefit,  with  legal  in- 
terest thereon.  But  nothing  can  be  recov- 
ered which  it  was  not  shown  was  expended 
for  the  use  and  benefit  of  the  county,  and 
for  some  purpose  authorized  by  law." 

This  doctrine  was  also  recognized  in  An- 
derson V.  Orient  F.  Ins.  Co.  88  Iowa,  579,  55 
K.  W.  348,  wherein  one  who  loaned  money 
to  a  county,  which  was  used  to  pay  an 
indebtedness,  a  portion  of  which  was  void 
because  in  excess  of  the  amount  the  coun- 
ty was  by  law  authorized  to  contract,  was 
held  not  entitled  to  recover  any  portion  of 
the  loan,  either  on  the  original  contract  or 
15  L.R.A.(N.S.) 


on  an  implied  contract,  in  the  absence  of 
any  evidence  on  his  part,  showing  the  amount 
of  the  loan  that  was  actually  used  by  the 
county  for  its  benefit  and  in  a  manner  au- 
thorized by  law. 

This  case  is  similar  in  facts  to  JEtnn  L. 
Ins.  Co.  v.  Lyon  County,  44  Fed.  329,  where- 
in it  is  said:  "If  a  couniy  owes  a  valid 
and  enforceable  indebtedness,  refunding 
bonds,  issued  under  authority  of  an  act  of 
the  legislature  for  the  purpose  of  taking  up 
such  enforceable  indebtedness,  are  not  invalid 
because  they  may  exceed  the  5  per  cent  lim- 
itation. In  such  case,  the  refunding  bonds 
are  valid,  because  they  represent  a  valid  in- 
debtedness. ...  In  suits,  therefore,  up- 
on refunding  bonds  representing  prior  in- 
debtedness, it  is  necessary,  in  order  to  sus- 
tain the  defense  of  invalidity,  to  show  that 
the  indebtedness  merged  in  and  represented 
by  the  refunding  bonds  was  itself  invalid 
and  nonenforceable,  either  in  whole  or  in 
part." 

It  is  not,  however,  sufficient  that  the 
money  was  used  for  some  purpose  '9f  which 
the  county  obtained  the  benefit,  but  it  must 
further  appear  that  the  indebtedness  paid 
was  created  not  only  for  something  of  which 
the  county  has  received  the  benefit,  but  for 
some  purpose  for  which  the  county  waa  au- 
thorized to  create  indebtedness;  as  other- 
wise the  proper  provisions  restricting  the 
power  of  municipal  governments  would  be 
frustrated  by  invoking  the  principle  of  es- 
toppel. As  said  by  the  court  in  Tehama 
County  V.  Sisson  (Cal.)  92  Pac.  64:  "What- 
ever scope  may  be  given  to  the  doctrine  of 
equitable  estoppel  as  against  municipal  cor- 
porations, it  is  clear  that  that  doctrine  can 
have  no  application  here.  The  Constitution 
expressly  forbids  the  payment  of  the  in- 
debtedness of  one  year  out  of  the  revenues 
of  the  next  year.  This  prohibition  is  a  lim- 
itation upon  the  powers  of  the  officers  of  the 
county,  and  prevents  them  from  creating  a 
liability  against  the  county  contrary  to 
the  terms  of  the  Constitution.  To  hold  that 
the  county,  by  receiving  property  or  services 
beyond  its  ability  to  pay  out  of  the  revenues 
of  the  current  year,  could  be  estopped  from 
defending    against   a    claim    that    they    be 
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proceeds  of  a  loan  which  he  made  to  the 
county,  and  to  the  rights  of  the  several 
holders  thereof,  such  person  has  become  sub- 
rogated), and  other  warrants  issued  by  the 
county  commissioners,  aggregate  a  sum 
larger  than  that  which  the  county  has  in  its 
treasury,  raised  from  the  revenues  of  the 
year  in  which  the  various  liabilities  were 
incurred,  payment  must  be  made  in  accord- 
ance with  the  rules  prescribed  in  the  Po- 
litical Code.  When  the  legality  of  some  of 
the  warrants  contending  for  payment  is  in 
issue,  equity  will  restrain  the  treasurer 
from  disbursing  the  county  funds  in  his 
hands  until  it  may  be  judicially  determined 
to  which  warrants,  and  in  what  proportions, 
the  funds  shall  be  distributed. 

(January  30,   1008.) 


ERROR  to  the  Superior  Court  for  Butts 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
money  alleged  to  have  been  loaned  to  de- 
fendants.   Affirmed. 

Statement  by  Evans,  P.  J.j 

This  was  a  petition  by  the  Jackson 
Banking  Company,  a  corporation,  against 
Butts  counly,  the  county  commissioners,  and 
the  treasurer  of  the  county,  for  injunction 
and  other  relief.  In  the  petition  it  was  al- 
leged that  the  Jackson  Banking  Company 
(hereafter  called  the  bank)  loaned  to  the 
county,  at  different  dates  between  February 
and  October,  1906,  certain  sums  of  money, 
and  these  loans  were  evidenced  by  notes, 
copies  of  which  were  set  out.     The  money 


paid  out  of  the  revenues  of  the  succeeding 
year,  would  nullify  the  constitutional  re- 
striction." 

In  other  jurisdictions  the  loaner  of  money 
to  a  county  has  been  held  entitled  to  re- 
cover the  amount  loaned  on  a  quantum 
meruit  if  the  money  was  used  by  the  county 
in  discharging  a  lawful  indebtedness,  on  the 
theory  of  subrogation,  which  appears  to  be 
the  theory  of  Butts  Countt  v.  Jackson 
Bko.  Co.  Thus,  in  Kearny  County  v.  Ir- 
vine, 61  C.  C.  A.  60,  126  Fed.  689,  a  purchas- 
er of  bonds,  void  because  issued  without  au- 
thority of  law,  but  the  proceeds  of  which 
had  been  used  by  the  county  to  pay  war- 
rants, was  held  to  be  entitled  to  be  subro- 
gated to  the  right  of  the  holders  of  the  war- 
rants so  paid  and  discharged,  and,  to  the 
extent  that  the  holders  of  such  warrants 
were  entitled  to  recover  thereon  from  the 
county,  the  holder  of  the  bonds  was  entitled 
to  recover.  The  bonds  being  void,  the  court 
treated  tiie  sale  of  the  bonds  to  an  innocent 
purchaser  as  tantamount  to  a  sale  and  as- 
signment of  the  warrants  for  which  the 
bonds  were  issued,  and  of  all  rights  arising 
thereon. 

The  same  conclusion  was  reached  as  to 
the  right  of  a  holder  of  bonds  void  because 
issued  without  authority  on  the  part  of  the 
county,  which  were  used  to  pay  outstanding 
warrants  which  were  destroyed  upon  their 
being  surrendered  on  payment.  In  this 
case,  however,  the  bonds  were  turned  over 
to  the  warrant  holders,  who  transferred 
them  to  the  complainants  in  the  suit  by  de- 
livery. But  the  court  said  that  the  rule 
to  be  applied  was  the  same  as  though  the 
plaintiffs  had  paid  the  money  to  the  county 
for  the  bonds,  and  the  county  had  used  it  in 
paying  the  warrants.  CoHin  v.  Kearney 
County,  114  Fed.  518,  Affirmed  in  61  C  C. 
A.  60,  126  Fed.  680. 

But,  on  the  theory  of  estoppel  by  recitals 
in  bonds  issued  to  pay  the  invalid  indebted- 
ness of  a  county,  it  has  been  held,  and  it 
may  be  said  to  be  settled  law,  that,  if  the 
power  to  issue  the  bonds  is  dependent  not 
upon  the  existence  of  certain  facts  which 
may  be  ascertained  should  their  exist- 
ence '  be  disputed  but  rather  upon  the 
ascertainment  and  determination  of  their 
15  L.R.A.(N.S.) 


existence  by  officers  of  the  county, 
authorized  by  law  to  issue  bonds  upon  the 
existence  of  such  facts,  the  power  to  de- 
termine the  existence  of  this  contingency 
is  thereby  vested  in  or  delegated  to  such  of- 
ficers or  body,  and  a  recital  by  them,  in  the 
bonds,  of  the  existence  of  such  facts,  will 
estop  the  county  from  contesting  the  va- 
lidity of  the  bonds  on  the  ground  of  their 
nonexistence.  But,  on  the  ether  hand,  if  the 
facts  necessary  to  the  existence  of  the  au- 
thority to  issue  bonds  are  to  be  ascertained 
by  reference  to  some  express  and  definite 
record  of  a.  public  character,  rather  than 
by  the  county  officers  or  body  authorized  to 
issue  the  bonds,  then  the  authority  to  act 
at  all  depends  upon  the  actual  objective  ex- 
istence of  the  requisite  facts,  as  shown  by 
such  record,  and  not  by  its  ascertainment 
and  its  determination  by  anyone,  and  the 
county  will  not  be  estopped  by  any  recitals 
in  the  bonds,  made  by  its  officers  authorized 
to  issue  them. 

This  doctrine  is  applied  in  Chaffee  County 
V.  Potter,  142  U.  S.  355,  35  L.  ed.  1040,  12 
Sup.  Ct.  Rep.  216,  where  the  statute  under 
which  the  bonds  were  issued  provided  tliat 
the  whole  amount  of  bonds  issued  thereun- 
der should  not  exceed  the  sum  of  the  county 
indebtedness  at  a  certain  time,  "and  the 
amount  shall  be  determined  by  the  county 
commissioners,  and  a  certificate  made  of 
the  same,  and  made  a  part  of  the  records  of 
the  county;  and  any  bond  issued  in  excess 
of  said  sum  shall  be  null  and  void;"  and 
the  bonds  in  question  contained  a  recital 
that  "the  total  amount  of  this  issue  does 
not  exceed  the  limit  prescribed  by  the  Con- 
stitution of  the  state  of  Colorado,"  and  did 
not  show  upon  their  face,  how  many  bonds 
were  issued,  or  how  large  each  series  was. 
It  was  held  that  the  county  commissioners 
were  thereby  authorized  to  determine  as  a 
fact  whether  the  issue  of  bonds  was  in  ac- 
cordance with  the  Constitution  of  the  state 
and  the  statute  under  which  they  were  is- 
sued; and  a  recital  in  the  bonds  to  the  effect 
that  such  determination  had  been  made, 
taken  in  connection  with  the  fact  that  the 
bonds  themselves  did  not  show  the  recital  to 
be  untrue,  estopped  the  county  from  say- 
ing it  was  untrue,  and  the  county  was  ac- 
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was  borrowed  for  the  purpose  of  providing 
present  funds  for  the  immediate  payment  of 
county  warrants  in  anticipation  of  taxes 
which  could  be  legally  levied;  it  being  the 
agreement  between  the  county  and  the  bank 
that  the  notes  were  to  evidence  the  sums  ad- 
vanced by  the  bank  during  the  current  year, 
and  they  were  made  payable  at  times  when  it 
was  anticipated  the  taxes  would  be  in  the 
treasury.  The  money  so  advanced  upon 
these  notes  was  placed  to  the  credit  of  the 
county  on  the  bank's  books.  It  was  agreed 
that  the  money  was  to  be  actually  paid  by 
the  bank  to  the  holders  of  the  county  war- 
rants, and,  pursuant  to  the  agreement,  the 
bank  paid  the  money  to  the  warrant  holders 
and  stamped  the  warrants  paid.  A  list  of 
the  warrants  was  attached  to  the  petition. 
In  a  few  instances  some  money  was  paid 
upon  the  check  of  the  treasurer ;  these  checks 
actually  representing  the  amounts  of  war- 
rants turned  over  to  the  treasurer,  and  the 
treasurer  having  no  funds  to  meet  the  checks, 
they  were  used  in  lieu  of  the  warrants.  It 
was  agreed  that  the  county  would  levy  a  suf- 
ficient tax  to  cover  the  amounts  so  actually 
advanced  to  defray  legitimate  expenses  of 
the  county.  It  was  alleged  that  the  present 
board  of  commissioners  denied  liability  on 
the  notes,  and  refused  to  reimburse  the  bank 
for  the  money  paid  by  it  to  warrant  holders ; 
that  the  fund  in  the  hands  of  the  treasurer 
was  derived  from  taxes  levied  for  the  year 
1906,  and  was  sufficient  to  pay  the  bank 
for  the  moneys  expended  for  the  county's 
benefit;  that  the  commissioners  had  issued 
other  warrants  on  this  fund  to  pay  claims 
of  inferior  dignity  to  the  bank's  claim,  and 
that  the  funds  in  the  treasury  were  insuffi- 
cient to  pay  the  demands  of  the  bank  and 
other  warrants  on  this  fund  to  pay  claims 
of  inferior  dignity  to  the  bank's  claim,  and 
that  the  funds  in  the  treasury  were  insuffi- 
cient to  pay  the  demands  of  the  bank  and 
other  warrant  holders.  The  prayers  were 
for  judgment  on  the  notes,  but,  if  the  con- 
tract of  loan  be  declared  illegal,  that  the 
bank  be  decreed  the  owner  of  the  warrants 
which  it  paid,  and  be  subrogated  to  all  the 
rights  of  the  several  warrant  holders;  for 
mandamus;  and  for  injunction  to  restrain 
the  disbursement  of  the  fund  in  the  treas- 
ury to  warrants  of  inferior  dignity,  and  to 
restrain  the  payment  of  any  warrant  so  as 
to  reduce  the  funds  below  the  bank's  claim. 


The  court  passed  an  order  calling  on  the  de- 
fendants to  show  cause  why  the  writ  of  in- 
junction should  not  issue,  and  granted  an 
ad  interim  restraining  order.  'The  defend- 
ants showed  cause  by  way  of  demurrer  and 
answer,  wherein  the  liability  of  the  county 
was  denied.  On  the  interlocutory  hearing 
an  injunction  was  granted,  and  the  present 
bill  of  exceptions  is  taken  to  this  judgment. 

Messrs.  Joseph  B.  Wall  and  Bosser  M 
Brandon,  for  plaintiffs  in  error: 

No  contract  can  be  enforced  against  th* 
county  unless  it  is  in  writing  and  upon 
the  minutes  of  the  commissioners. 

Pritchett  v.  Inferior  Court,  46  6a.  462; 
Milbum  V.  Glynn  County,  109  Ga.  473,  34 
S.  E.  848,  112  Ga.  160,  37  S.  E.  178;  Holli- 
day  V.  Jackson  County,  121  Ga.  310,  48 
S.  E.  047. 

Counties  have  no  authority  to  borrow 
money. 

Albany  Bottling  Co.  v.  Watson,  103  Ga. 
504,  30  S.  E.  270;  Millwood  v.  DeKalb  Coun- 
ty, 106  Ga.  743,  32  S.  E.  677;  Dent  v.  Cook, 
45  Ga.  326 ;  Governor  ex  rel.  Haygood  v.  In- 
ferior Ct.  Justices,  19  Ga.  101;  Phipps  T. 
Morrow,  49  Ga.  37;  Wood  v.  Greene  County, 
60  Ga.  556;  Police  Jury  v.  Britton,  15  Wall. 
572,  21  L.  ed.  254;  Wells  v.  Salina,  119  N. 
Y.  280,  7  L.R.A.  759,  23  N.  E.  871 ;  Hacketta- 
town  v.  Swackhamer,  37  N.  J.  L.  191 ;  Ketch- 
um  v.  Buffalo,  14  N.  Y.  356;  NashviUe  v. 
Ray,  19  Wall.  468,  22  L.  ed.  164. 

The  debt  here  is  not  one  to  meet  casual 
deficiencies  of  revenue. 

Pennington  v.  Gammon,  67  Ga.  456 ;  Lew- 
is V.  Lofley,  92  Ga.  804,  19  S.  E.  67;  Haber- 
sham County  V.  Porter  Mfg.  Co.  103  Ga. 
614,  30  8.  E.  547;  Dawson  v.  Dawson  Water- 
works Co.  106  Ga.  717,  32  S.  E.  907;  Hall 
V.  Greene  County,  119  Ga.  254,  46  S.  E.  69. 

There  can  be  no  recovery  quantum  fiierui*, 
by  subrogation,  or  by  equitable  estoppel. 

Gray,  Limitations  of  Taxing  Powers,  || 
2174,  2175;  Wadley  v.  Lancaster,  124  Ga. 
354,  52  8.  E.  335 ;  Howell  v.  Fountain,  3  Ga. 
177,  46  Am.  Dec.  416;  Peacock  v.  Terry,  9 
Ga.  137;  Baily  v.  Milner,  35  Ga.  330;  Bugg 
V.  Towner,  41  Ga.  315;  Ellis  v.  Hammond, 
67  Ga.  179;  Pitts  v.  Allen,  72  Ga.  69;  Na- 
tional Bank  v.  Cunningham,  75  Ga.  366; 
Houston  County  v.  Killen,  76  Ga.  826;  Coth- 
ran  v.  Western  U.  Teleg.  Co.  83  Ga.  25,  9  S. 
E.  836;   Covington  *  M.  R.  Co.  v.  Athens, 


cordingly  held  liable  on  bonds  the  proceeds 
of  which  were  used  in  funding  a  debt  con- 
tracted in  violation  of  a  provision  of  the 
state  Constitution. 

Because  of  similar  recitals  in  bonds,  where 
power  to  determine  the  facts  on  which  bonds 
were  authorized  to  be  issued  was  delegated 
to  those  authorized  to  issue  them,  in  the 
following  cases  the  county  was  held  liable 
on  the  bonds,  on  the  theory  of  estoppel,  al- 
16  LJa.A.(N.8.) 


though  the  proceeds  were  used  to  pay  an 
invalid  indebtedness  of  the  county:  Haskell 
County  v.  National  L.  Ins.  Co.  32  C.  C.  A. 
591,  61  U.  S.  App.  53,  90  Fed.  228;  Cadillae 
V.  Woonsocket  Inst,  for  Savings,  7  C.  C.  A. 
574,  16  U.  S.  App.  645,  58  Fed.  935;  Ash- 
ley v.  Presque  Isle  County,  8  C.  C.  A.  465, 
16  U.  S.  App.  666,  709,  60  Fed.  66;  Dudley 
V.  Lake  County,  26  C.  0.  A.  82,  49  U.  8. 
App.  336,  80  Fed.  676. 
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85  Ga.  367,  11  S.  E.  663;  Raleigh  &  G.  R. 
Co.  V.  Swanson,  102  Ga.  754,  39  L.R.A.  276, 

28  S.  E.  601;  Penitentiary  Co.  No.  2  v. 
Rountree,  113  Ga.  799,  39  S.  £.  608;  Thomas 
T.  Richmond,  12  Wall.  349,  20  L.  ed.  463; 
Buchanan  t.  Litchfield,  102  U.  S.  278,  26  L. 
ed.  138;  Litchfield  v.  Ballou,  114  U.  S.  190, 

29  L.  ed.  132,  5  Sup.  Ct.  Rep.  820;  St.  Louis, 
V.  &  T.  H.  R.  Co.  V.  Terre  Haute  ft  I.  R.  Co. 
145  U.  S.  393,  36  L.  ed.  738,  12  Sup.  Ct 
Rep.  953;  Hedges  v.  Dixon  County,  150  U. 
S.  182,  37  L.  ed.  1044,  14  Sup.  Ct. 
Rep.  71;  Lewis  t.  Pima  County,  165  U.  S. 
54,  39  L.  ed.  67,  15  Sup.  Ct.  Rep.  22;  Rich- 
ardson V.  Grant  County,  27  Fed.  405 ;  Wilder 
▼.  Rio  Grande  County,  41  Fed.  513;  Morton 
V.  Nevada,  41  Fed.  682;  Brazoria  County 
V.  Youngstown  Bridge  Co.  25  C.  C.  A.  300,  52 
U.  S.  App.  6,  80  Fed.  10;  Chelsea  Sav.  Bank 
▼.  Ironwood,  66  C.  C.  A.  230,  130  Fed.  410; 
McDonald  v.  New  York,  68  N.  Y.  23,  23 
Am.  Rep.  144;  Dickinson  v.  Poughkeepsie, 
75  N.  Y.  65;  Wells  t.  Salina,  supra;  Capital 
Bank  t.  School  Dist.  No.  63,  1  N.  D.  470, 
48  N.  W.  363;  Bryan  v.  Page,  51  Tex.  532, 
32  Am.  Rep.  637;  Anderson  y.  Ripley  Coun- 
ty, 181  Mo.  46,  80  S.  W.  263;  Barnard  &  Co. 
V.  Knox  County,  105  Mo.  382,  13  L.R.A. 
244,  16  8.  W.  917;  Davis  v.  County  Court, 
38  W.  Va.  104,  18  8.  E.  373;  McAleer  v. 
Angell,  19  R.  I.  688,  36  Atl.  688;  Weismer 
V.  Douglas,  64  N.  Y.  91,  21  Am.  Rep.  586; 
Kramrath  v.  Albany,  127  N.  Y.  575,  28  N. 
E.  400;  Lyddy  t.  Long  Island  City.  104  N. 
Y.  218.  10  N.  E.  155. 

Messrs.  E.  M.  Smith,  Olin  J.  Wim- 
berly,  J.  D.  Kllpatrlck,  and  Y.  A. 
'Wright  for  defendant  in  error. 

Erans,  P.  J.,  delivered  the  opinion  of 
the  court: 

1,  2.  The  liability  of  the  county  on  the 
notes  is  predicated  on  the  theory  that  the 
governing  officials  of  a  county,  in  the  coun- 
ty's behalf,  might  lawfully  contract  for  a 
loan  of  money  to  be  used  in  defraying  cur- 
rent expenses  in  anticipation  of  the  collec- 
tion of  the  annual  county  taxes.  Is  this 
financial  policy  forbidden  by  the  fundamen- 
tal or  statute  law  of  this  state  ?  Article  7  of 
f  7  of  paragraph  1  of  the  Constitution  is  as 
follows:  "The  debt  hereafter  incurred  by 
any  county,  municipal  corporation,  or  po- 
litical division  of  this  state,  except  as  in  this 
Constitution  provided  for,  shall  never  exceed 
7  per  centum  of  the  assessed  value  of  all  the 
taxable  property  therein,  and  no  such  coun- 
ty, municipality,  or  division  shall  incur  any 
new  debt,  except  for  a  temporary  loan  or 
loans  to  supply  casual  deficiencies  of  reve- 
nue, not  to  exceed  1/5  of  1  per  centum  of  the 
assessed  value  of  taxable  property  therein, 
without  the  assent  of  two  thirds  of  the  qual- 
ified voters  thereof,  at  an  election  for  that 
15  LJl.A.(N.S.) 


purpose,  to  be  held  as  may  be  prescribed  by 
law;  but  any  city,  the  debt  of  which  does 
not  exceed  7  per  centum  of  the  assessed 
value  of  the  taxable  property  at  the  time  of 
the  adoption  of  this  Constitution,  may  be 
authorized  by  law  to  increase,  at  any  time, 
the  amount  of  said  debt,  3  per  centum  upon 
such  assessed  valuation."  In  the  well-con- 
sidered case  of  Dawson  v.  Dawson  Water- 
works Co.  106  Ga.  713,  32  8.  E.  013,  this 
court  laid  down  the  following  comprehensive 
definition  of  the  word  "debt,"  as  used  in 
this  paragraph  of  the  Constitution:  "Tak- 
ing into  consideration  all  of  the  provisions 
of  the  Constitution  which  deal  with  this  sub- 
ject of  debts  to  be  incurred  by  the  public, 
and  taking  into  consideration  the  matters  of 
public  history  above  referred  to,  we  are 
brought  to  these  conclusions  as  to  what  was 
the  intention  of  the  framers  of  the  Con- 
stitution in  the  matter  of  debts  to  be  in- 
curred by  municipal  corporations:  (I)  The 
word  'debt'  is  not  to  be  construed  in  its 
broad  and  unrestricted  sense,  of  a  liability 
by  one  person  to  pay  money  or  other  thing 
of  value  to  another.  (2)  A  liability  for  a 
current  expense  can  be  incurred  by  a  munic- 
ipal corporaticm  for  any  one  year,  provided 
there  is,  at  the  time  of  incurring  the  lia- 
bility, a  sufficient  sum  in  the  treasury  of 
the  city  which  may  lawfully  be  appropri- 
ated to  the  payment  df  the  liability  incur- 
red, or  if  a  sufficient  sum  to  discharge  the 
liability  can  be  raised  by  taxation  during 
the  current  year;  and  such  a  transaction 
would  not  create  a  debt  within  the  meaning 
of  that  word  as  it  is  used  in  the  Constitu- 
tion. (3)  It  was  the  purpose  of  the  Con- 
stitution to  provide  a  system  of  finance  for 
subordinate  public  corporations,  under  which 
there  should  be  each  year  contracts  made 
for  the  expenses  of  the  year,  and  these  were 
to  be  paid  out  of  moneys  arising  from  taxes 
levied  during  the  year;  that  is,  that  each 
year's  expenses  should  be  paid  by  taxes  lev- 
ied during  the  year,  and  no  item  of  expense 
was  to  be  paid  except  out  of  the  taxes  levied 
during  the  year  in  which  the  contract  for 
such  expense  was  made.  (4)  Any  liability 
which  was  not  to  be  discharged  by  money  al- 
ready in  the  treasury,  or  by  taxes  to  be  lev- 
ied during  the  year  in  which  the  contract 
under  which  the  liability  arose  was  made,  is 
a  debt,  within  the  meaning  of  the  Constitu- 
tion, and  cannot  be  incurred  without  the 
preliminary  sanction  of  a  popular  vote,  un- 
less it  be  for  a  temporary  loan  to  supply 
casual  deficiencies  of  revenue."  The  fiscal 
policy  of  counties  prescribed  and  enjoined 
by  the  Constitution  is  that  all  lawful  lia- 
bilities must  be  paid  out  of  the  revenues 
raised  for  the  year  in  which  the  liabilities 
are  incurred.  No  departure  from  this  plain 
and  express  course  is  allowable  except  in 
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the  two  instances  specified;  viz.,  in  cases  of 
loans  to  supply  a  casual  deficiency  of  reve- 
nue, and  in  cases  of  debts  created  by  au- 
thority of  a  previous  plebiscite  vote.  This 
system  of  finance  is  entirely  opposed  to  the 
ruinous  policy  of  postponing  the  legitimate 
burdens  of  the  present  to  the  care  of  pos- 
terity. The  creation  of  a  liability  causes  lit- 
tle concern  if  its  payment  may  be  deferred 
for  generations  yet  to  come.  But  when  pub- 
lic officials  charged  with  the  administration 
of  the  county's  affairs  are  confronted  with 
the  proposition  that  they  must  annually  levy 
a  tax  to  meet  every  item  of  expense  of  the 
current  year,  they  are  likely  to  be  less  ex- 
travagant and  prodigal  in  incurring  liabili- 
ties. The  plain  and  obvious  import  of  the 
words  employed  in  this  provision,  according 
to  their  common  understanding,  is  that  a 
county,  without  a  preliminary  vote  of  sanc- 
tion, should  never  be  permitted  to  borrow 
money  except  to  supply  a  casual  deficiency 
in  revenue.  Not  only  is  this  the  plain  sig- 
nificance of  the  words  in  this  clause,  but  a 
reference  to  the  proceedings  of  the  constitu- 
tional convention  discloses  that  the  framers 
of  the  Constitution  intended  such  a  construc- 
tion. One  of  the  aids  in  constitutional  con- 
struction is  an  examination  of  the  proceed- 
ings of  the  constitutional  convention.  It  Is 
admitted  that  ordinarily  not  much  assist- 
ance may  be  derived  from  such  examination, 
since  the  proceedings  may  not  clearly  point 
out  the  purpose  of  the  particular  provision, 
and,  besides,  the  Constitution  obtains  its 
force  from  the  people,  and  not  the  conven- 
tion. Cooley,  Const.  Law,  3d  ed.  389.  But 
where  the  proceedings  show  the  positive  and 
unmistakable  intent  of  the  framers  of  the 
instrument  that  the  particular  phraseology 
shall  not  be  extended  beyond  its  plain  mean- 
ing, corroborative  force  is  given  to  the  con- 
clusion that  the  people  acted  on  this  con- 
struction, and  ratified  the  instrument  in  the 
belief  that  the  words  were  used  in  a  sense 
obvious  to  the  common  understanding. 
When  this  paragraph  was  reached  in  the  re- 
port of  the  committee  on  final  revision,  it 
contained  an  exception  allowing  an  increase 
of  indebtedness  to  an  amount  not  exceeding 
2  per  cent  upon  the  assessed  value  of  the 
taxable  property;  but  these  words  were 
stricken,  and  in  their  stead  was  inserted  the 
words  "except  for  a  temporary  loan  or  loans 
to  supply  casual  deficiencies  of  revenue,  not 
to  exceed  1/5  of  1  per  cent."  Journal,  Cons. 
Con.  315.  This  is  anemphaticdeclarationthat 
it  was  never  contemplated  that  county  or 
municipal  officials  should  ever  borrow  mon- 
ey without  the  sanction  of  a  plebiscite  vote, 
except  in  one  instance  only;  viz..  to  supply 
a  casual  deficiency  of  revenue.  While  it  is 
prrmissible,  under  the  interpretation  of  the 
Dawson  Waterworks  Case,  for  a  county  with 
15  L.R.A.(N.S.) 


an  empty  treasury  to  incur  a  liability  for  » 
current  expense,  to  be  discharged  from  the 
funds  raised  by  taxation  during  the  current 
year,  and  yet  not  create  a  debt,  it  does  not 
follow  that  a  contract  for  the  loan  of  money 
to  pay  such  liability  is  not  a  debt  in  the 
meaning  of  the  Constitution.  There  is  a 
fundamental  diflTerence  between  incurring  a 
liability  to  one  person,  and  borrowing  money 
from  another  to  pay  it.  As  is  said  in  2 
Dan.  Neg.  Inst.  Sth  ed.  I  1530:  "It  may  be 
convenient  to  do  so,  but  it  cannot  be  neces- 
sary. ...  In  the  one  case  the  applica- 
tion of  the  credit  is  secured  to  the  advance- 
ment of  the  authorized  object,  while  money 
borrowed  is  liable  to  be  lost,  to  be  squan- 
dered, or  to  be  diverted  to  illegitimate  pur- 
poses." The  power  to  raise  money  by  taxa- 
tion to  meet  current  expenses  does  not  imply 
a  power  to  borrow  money  for  that  purpose. 
Dent  v.  Cook,  46  Ga.  326;  Wood  v.  Greene 
County,  60  Ga.  566. 

Public  officials  are  special  agents  with 
limited  powers.  When  a  county  is  sought 
to  be  bound  by  the  undertaking  of  its  offi- 
cials, its  liability  on  the  contract  must  be 
founded  on  the  authority  of  the  official  to 
make  it.  The  official  or  officials  in  charge 
of  the  county's  affairs  have  authority  to  re- 
pair a  bridge  on  the  public  highway.  They 
may  lawfully  contract  to  have  it  done.  They 
have  authority  to  issue  a  warrant  to  the  con- 
tractor on  the  county  treasury  for  the 
amount  of  the  repairs,  and  they  have  au- 
thority to  levy  a  tax  sufficient  to  sup- 
ply the  treasury  with  the  necessary 
funds  with  which  to  pay  the  war- 
rant. It  was  never  contemplated  by  our 
organic  law  that  current  expenses  were  to 
be  met  with  borrowed  money,  and  that  the  , 
county  authorities  might  go  into  the  market 
from  time  to  time  and  negotiate  loans  and 
borrow  money  to  supply  the  till  of  the  coun- 
ty treasury,  except  in  the  case  of  a  casual 
deficiency.  Such  a  scheme  is  wholly  at  vari- 
ance with  the  inhibitory  provision  against 
creating  debts.  The  constitutional  scheme 
of  defraying  current  expenses  by  taxation 
excludes  the  idea  of  paying  them  in  any 
other  way.  Wells  v.  Salina,  119  N.  Y.  280, 
7  L.R.A.  750,  23  N.  E.  871.  Moreover,  a 
county  is  a  political  subdivision  of  the  state; 
a  unit  of  territory  in  which  local  self-gov- 
ernment obtains.  The  power  of  taxation  is 
intended  to  supply  the  necessary  funds,  and 
the  county  must  look  to  this  source  until 
power  to  borrow  money  is  conferred.  Nash- 
ville V.  Ray,  19  Wall.  468,  22  L.  ed.  164;  11 
Cyc.  Law  &  Proc.  p.  502;  7  Am.  ft  Eng.  Enc 
Law,  2d  ed.  p.  932;  Hackettstown  v.  Swaek- 
hamer,  37  N.  J.  L.  191.  It  does  not  matter 
that  the  loan  is  contracted  to  be  paid  in 
the  current  year,  and  was  made  with  the  dis- 
tinct understanding  that  it  was  to  be  paid 
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from  the  anticipated  revenues  of  that  year. 
It  is  the  nature  and  not  the  form  of  trans- 
action which  the  Constitution  condemns. 
The  county  is  prohibited  from  borrowing 
money  to  pay  current  expenses ;  the  form  of 
the  contract  cannot  override  the  fundamen- 
tal law.  Hall  V.  Greene  County,  119  Ga. 
253,  46  S.  £.  69.  In  all  the  cases  considered 
by  this  court  since  the  adoption  of  the 
Constitution  of  1877,  the  borrowing  of 
money  by  counties,  (not  to  supply  a 
casual  deficiency  of  revenue)  has  been 
treated  as  forbidden  by  the  Constitution. 
Mason  v.  DeKalb  County,  104  Ga.  35,  30 
S.  E.  513;  Hall  v.  Greene  County,  supra; 
Wadley  v.  Lancaster,  124  Ga.  354,  62  S.  E. 
335.  We  therefore  think  that  the  contract 
of  loan,  in  pursuance  of  which  the  notes  to 
the  defendant  in  error  were  executed,  is  vio- 
lative of  article  7,  8  7,  If  1,  of  the  Constitu- 
tion, and  the  notes  are  not  enforceable 
against  the  county. 

3,  4.  Counsel  for  plaintiff  in  error  contend 
that  the  illegality  of  the  notes  pervades  the 
whole  transaction,  and  bars  a  recovery  of 
the  money,  even  though  beneficially  applied 
to  a  lawful  purpose.  To  this  contention  we 
cannot  give  our  assent.  It  is  very  generally 
held  that  counties  and  municipal  corpora- 
tions are  liable  for  money  had  and  received 
by  them  and  applied  beneficially  to  their  au- 
thorized objects,  although  the  contract  by 
which  the  money  was  obtained  was  unau- 
thorized by  law.  Allen  v.  LaFayette,  89  Ala. 
641,  »  L.R.A.  497,  8  So.  30;  Salt  Lake  City 
V.  Hollister,  118  U.  S.  256,  30  L.  ed.  176,  6 
Sup.  Ct.  Rep.  1055;  Parkersburg  v.  Brown, 
106  U.  S.  487,  27  L.  ed.  238,  1  Sup.  Ct.  Rep. 
442;  Dill.  Mun.  Corp.  {  126;  20  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1158;  Luther  v.  Wheel- 
er, 73  S.  C.  83,  4  LJl.A.(N.S.)  746,  62  S.  E. 
874.  The  principle  of  liability  rests  upon 
the  theory  that  the  obligation  implied  by  the 
law  to  pay  does  not  originate  in  the  unlawful 
contract,  but  arises  from  considerations  out- 
side of  it.  In  ascertaining  the  quantum  of 
liability,  the  amount  of  the  loan  is  not  tak- 
en into  account  but  the  measure  of  recovery 
is  the  money  actually  applied  to  lawful 
municipal  or  county  uses.  The  obligation 
to  account  for  money  received  by  the  county, 
and  actually  devoted  to  lawful  purposes, 
rests  upon  the  broad  principle  of  common 
honesty,  which  will  not  permit  the  county  to 
retain  the  benefit  of  money  lawfully  applied 
to  its  use,  and  at  its  request,  simply  be- 
cause the  county  lacked  the  power  to  bor- 
row the  money.  There  are  cases  decided  by 
courts  of  high  repute  which  maintain  the  op- 
posite doctrine.  In  reviewing  these  cases. 
Woods,  J.,  in  Luther  v.  Wheeler,  supra,  very 
clearly  demonstrates  their  unsoundness.  He 
said :  "The  view  expressed  in  these  and  oth- 
er cases  is  that,  to  allow  a  recovery  for 
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money  had  and  received,  while  denying  the 
power  to  corporate  officers  to  make  a  valid 
contract  to  repay  borrowed  money,  would 
be  (1)  to  repudiate  such  a  contract  in  the 
abstract,  while  ratifying  and  giving  it  full 
effect  in  the  concrete;  and  (2)  to  raise  an 
implied  contract  to  repay  where  there  is 
no  power  to  make  an  express  contract.  A 
statement  of  the  basis  of  the  action  for 
money  had  and  received,  we  venture  to  think, 
will  show  that  these  arguments  are  not 
sound.  Express  contracts  and  contracts  im- 
plied in  fact  depend  upon  the  will  of  the 
parties  to  be  bound,  indicating,  in  the 
one  case,  expressly,  in  some  form  recognized 
by  law,  and,  in  the  other,  by  circumstances 
from  which  assent  may  be  inferred  as  a  con- 
clusion of  fact.  Quasi  contracts,  or  contracts 
implied  in  law,  are  obligations  imposed  by 
law  as  duties  quite  independent  of  the  assent 
of  the  party  held  to  be  bound,  and  often  in 
spite  of  his  earnest  dissent.  In  an  action  on 
an  express  contract,  or  a  contract  implied  in 
fact,  the  measure  of  the  recovery  is  ordinari- 
ly fixed  by  the  promise.  In  an  action  de- 
pending on  the  obligation  or  duty  called 
quasi  contract,  the  measure  of  the  recovery 
is  the  extent  of  the  duty  or  obligation  im- 
posed by  law,  and  is  expressed  by  the  amount 
which  the  court  considers  the  defendant  has 
been  unjustly  enriched  at  the  expense  of  the 
plaintiff.  If  a  recovery  were  allowed  against 
a  municipal  corporation  on  a  note  for  money 
borrowed,  the  judgment  must  be  for  the 
amount  of  the  note,  however  large,  and  al- 
though the  money  may  have  been  squan- 
dered. But,  in  an  action  against  a  town, 
for  money  had  and  received,  the  question 
is  not  what  the  claimant  has  parted  with  to 
officers  who  were  not  authorized  to  take 
his  money  for  the  town,  or  what  they  have 
promised  him,  but  how  much  has  the  town 
been  benefited.  If  the  money  was  sqiuui- 
dered,  there  can  be  no  recovery;  if  it  were 
used  extravagantly  for  buildings  or  enter- 
prises not  reasonably  necessary  for  munici- 
pal purposes,  there  can  be  no  recovery  beyond 
the  actual  benefit.  This  view,  it  will  be  seen, 
leaves  no  room  to  say  that  a  promise  to  pay 
back  money  is  implied  where  no  valid  con- 
tract can  be  made,  or  that  allowing  any  re- 
covery for  money  had  and  received  subjects 
the  town  to  the  same  peril  as  to  admit  the 
unrestricted  right  of  a  municipal  council  to 
borrow  money."  While  the  action  for  money 
had  and  received  depends  neither  upon  a  con- 
tract, express  or  implied  in  fact,  it  is  bot- 
tomed on  the  right  of  the  county  to  incur  the 
liability,  to  discharge  which  the  money  was 
applied. 

Const,  art.  7,  S  7,  t  1,  forbids  the  crea- 
tion of  any  new  debt  without  a  vote  of  the 
people;  but,  as  this  paragraph  of  the  Consti- 
tution was  construed  and  interpreted  in  the 
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Davson  Waterworka  Case,  aupra,  a  liabil- 
ity for  an  annual  current  expense  is  not  a 
debt  in  the  sense  used  in  this  provision  of 
the  Constitution,  if  a  sufficient  sum  of  money 
to  discharge  the  liability  can  be  lawfully 
raised  by  taxation  during  the  current  year. 
This  differentiation  between  the  debts  which 
come  within  the  operation  of  the  constitu- 
tional provision,  and  liabilities  for  legiti- 
mate current  expenses,  to  be  paid  out  of  the 
taxes  which  c%n  be  properly  levied  during 
the  year  in  which  the  liability  was  incurred, 
is  neither  artificial  nor  arbitrary.  This  con- 
stitutional provision  must  be  construed  in 
the  light  of  the  history  of  the  law  on  the 
subject  in  this  -state,  and  the  long-estab- 
lished public  policy  of  regulating  the  gov- 
ernmental affairs  of  a  county.  From  the 
earliest  times  it  has  been  the  declared  policy 
of  this  state  that  each  year  shall  be  a  fiscal 
unit,  and  that  current  expenses  should  be 
met  by  a  levy  of  taxes  of  the  same  year  that 
the  expenses  were  incurred.  The  system  of 
taxation  originally  devised,  and  which  still 
remains  in  force  in  this  state,  is  that  taxes 
shall  be  levied  in  the  late  summer  or  fall, 
and  collected  in  the  latter  part  of  the  year. 
At  the  time  of  the  adoption  of  the  Consti- 
tution of  1877  the  taxpayer  was  given  until 
December  20th  in  which  to  pay  the  taxes 
assessed  for  that  year;  so  that  the  revenue 
derivable  from  taxes  was  not  available  un- 
til near  the  close  of  the  year.  In  the  mean- 
time it  is  necessary  that  the  governing  of- 
ficers of  the  county  should  dischtirge  the  du- 
ties imposed  by  law  of  keeping  up  the  bridges 
of  the  county,  earing  for  paupers,  keeping 
the  public  buildings  in  repair,  providing  for 
the  expenses  of  courts,  and  for  other  neces- 
sary current  expenses  of  running  the  affairs 
of  the  county.  There  was  no  authority  of 
law  for  the  county  to  borrow  money  with 
native,  therefore,  was  presented,  that,  as 
each  year's  expenses  had  to  be  paid  out  of 
the  taxes  of  that  year,  the  county  must  ei- 
ther incur  a  liability  for  these  current  ex- 
penses, or  there  must  be  a  complete  cessa- 
tion of  public  activities  and  governmental 
functions  until  the  taxes  were  collected. 
There  is  no  provision  in  the  Constitution 
of  1877  designed  to  meet  this  contingency, 
and  hence  we  may  conclude  that  the  inhibi- 
tion against  creating  any  new  debt  was  nev- 
er intended  to  prevent  the  county  from  con- 
tracting liabilities  for  current  expenses  in 
anticipation  of  its  annual  revenue,  and 
which  were  to  be  paid  from  that  revenue. 
This  paragraph  of  the  Constitution,  there- 
fore, contains  no  prohibition  against  incur- 
ring a  liability  for  a  proper  current  expense, 
provided  the  sum  total  of  such  liabilities 
does  not  require  an  unreasonable  tax  or  ex- 
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ceed  the  constitutional  tax  limit.  If  a  legal 
liability  for  a  current  expense  is  incurred, 
and  the  county  issues  a  note  or  a  bond  to 
pay  it,  the  note  or  bond  is  void.  The  cred- 
itor cannot  enforce  such  invalid  note  or  bond 
by  suit,  but  he  can  enforce  the  payment  of 
the  county's  primary  liability  to  him.  If 
the  county  received  the  money  borrowed  by 
its  officers  without  authority,  and  applied 
it  to  the  purchase  of  property  which  it  was 
authorized  to  buy  and  hold,  or  to  defraying 
any  other  liability  which  it  could  legally  in- 
cur, the  lender  would  stand  in  the  same  rela- 
tion to  the  county  as  the  person  to  whom  his 
money  was  paid.  In  this  case,  the  bank  was 
not  an  officious  intermeddler.  Its  payment 
of  the  warrants  was  not  an  illegal  act.  The 
statute  declares  that  county  warrants  are  ne- 
gotiable by  delivery,  subject  to  the  treasurer 
setting  off  any  sum  that  the  payee  may  be 
due  the  county  at  the  date  of  the  warrant. 
Pol.  Code,  f  467.  Without  any  request  or 
arrangement  of  any  kind  the  bank  could  harp 
retained  the  warrants  which  were  surren- 
dered to  it  by  the  warrant  holders,  and  col- 
lected them  from  the  county.  The  loan  eon- 
tract  was  void  in  its  totality.  Hence,  the 
money  paid  the  warrant  holders  was 
the  bank's  money.  To  illustrate  that  the 
bank's  right  to  be  reimbursed  for  money 
actually  applied  to  legal  current  expenses 
exists  independently  of  the  illegal  contract 
of  loan,  let  us  assume  that  the  transaction 
was  this:  The  bank  had  purchased  these 
warrants,  and  the  county  borrowed  frofti 
the  bank  a  sum  of  money,  a  part  of  which 
was  used  in  paying  for  these  warranta,  and 
the  balance  turned  over  to  the  county  au- 
thorities and  squandered  by  them.  The  loan 
was  illegal,  but  can  it  be  asserted  in  a  court 
of  conscience  that  the  county  was  relieved 
by  the  illegal  contract  of  loan  of  its  honest 
obligation  represented  by  the  warrants! 
The  county  cannot  wipe  out  its  liability  on 
its  warrants  by  paying  them  with  the  war- 
rant holder's  money.  In  the  instance  sup- 
posed the  bank  purchases  warrants  before  the 
loan.  In  the  present  case  the  bank  paid  for 
the  warrants  with  the  money  for  which  the 
notes  were  given.  We  recognize  the  sound- 
ness of  the  rule  that,  where  the  Constitution 
of  a  state  forbids  not  only  the  borrowing 
of  the  money,  but  also  the  incurring  of  the 
liability  which  was  discharged  by  the  money 
borrowed,  the  lender  is  without  remedy 
against  the  county  to  recover  his  money  in 
any  form  of  action,  legal  or  equitable.  But, 
in  reaching  the  conclusion  which  we  have 
in  this  case,  it  is  upon  the  construction  of 
the  Constitution  that  this  paragraph  does 
not  prohibit  the  incurring  of  a  liability  for 
legitimate  current  expenses,  to  be  paid,  or 
which  may  lawfully  be  paid,  out  of  the  taxes 
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of  that  year.  We  are  but  applying  to  this 
paragraph  the  construction  enunciated  in 
the  Dawson  Waterworks  Case.  In  that  case 
the  waterworks  company  contracted  with 
the  city  of  Dawson  to  supply  it  with  water 
for  a  series  of  years.  This  court  pronounced 
the  contract  void  because  forbidden  by  the 
Constitution;  but,  when  the  city  elected  to 
repudiate  the  contract,  it  was  held  that  the 
city  must  pay  for  the  water  consumed  previ- 
ous to  the  repudiation  of  the  contract.  The 
right  of  equitable  relief  for  the  recovery  of 
money  actually  paid  to  a  county,  and  by  it 
afterwards  used  in  defraying  actual  and  le- 
gitimate expenses,  which  were  a  proper 
charge  upon  the  treasury,  has  been  recog- 
nized in  several  cases  decided  by  this  court. 
Milburn  v.  Glynn  County,  109  Ga.  473,  34 
S.  E.  848;  Johnson  v.  Pinson,  126  Ga.  121, 
64  S.  E.  922;  Hall  v.  Greene  County,  119 
Ga.  254,  46  S.  E.  69;  Mason  t.  DeKalb 
County,  104  Ga.  35,  30  S.  E.  513.  While  it 
may  be  true  that  what  was  said  on  this  sub- 
ject in  these  cases  may  have  been  to  some 
extent  obiter  dicta,  it  illustrates  that,  when 
other  phases  of  this  constitutional  provision 
were  being  construed  by  the  court,  the  prop- 
osition under  discussion  was  recognized,  and 
the  decisions  made  with  regard  thereto. 

6.  The  only  remaining  question  is  whether, 
under  the  pleadings  and  evidence  submitted 
on  the  interlocutory  hearing,  the  treasurer 
should  be  enjoined  from  paying  out  the  coun- 
ty funds  in  his  hands,  raised  from  taxes 
levied  for  the  year  1906,  until  it  may  be  ju- 
dicially determined  how  that  fund  should  be 
distributed.  The  petition  was  filed  in  Janu- 
ary, 1907,  and  on  the  interlocutory  hearing 
in  March  following  it  appeared  that  the 
'  treasurer  had  in  his  hands  a  certain  amount 
of  money  raised  from  the  taxes  of  1906,  and 
that  this  fund  would  likely  be  increased  by  a 
stated  amount  from  the  collection  of  the 
balance  of  the  taxes  assessed  for  that  year. 
The  amount  in  hand,  together  with  the  ex- 
pected accretion,  is  insufficient  to  pay  the 
various  county  warrants  which  had  been  is- 
sued by  the  county  commissioners  for  lia- 
bilities incurred  during  the  year  1906.  It 
appeared  from  the  evidence  that  an  attack 
was  made  upon  some  of  the  warrants  be- 
cause they  were  issued  for  liabilities  which 
were  not  chargeable  against  the  taxes  of  the 
year  1906,  and  also  that  some  of  the  war- 
rants were  issued  to  defray  expenses  improp- 
erly and  illegally  incurred.  Some  of  the 
warrants  were  issued  prior  to  December  Ist, 
and  many  were  issued  subsequently.  The 
treasurer  had  not  kept  separate  the  various 
special  funds,  as  directed  by  the  statute. 
The  Code  provides  that  warrants  must  speci- 
fy the  fund  on  which  they  are  drawn,  and 
that  they  shall  be  paid  according  to  certain 
priorities  and  proportions.  Pol.  Code,  {f 
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361,  463-466.  As  we  have  reached  the  con- 
clusion expressed  in  a  former  part  of  this 
opinion,  that  the  bank  is  subrogated  to  the 
rights  of  the  holders  of  the  warrants  dis* 
charged  with  its  money,  and  as  the  constitu* 
tional  scheme  contemplates  that  the  liabili- 
ties of  a  particular  year  should  be  paid 
from  the  taxes  levied  for  that  year,  under 
the  facts  developed  on  the  interlocutory 
hearing,  a  case  is  presented  for  the  inter- 
vention of  a  court  of  equity  by  the  writ  of 
injunction  to  impound  the  fund  in  the  hands 
of  the  treasurer  until  it  may  be  judicially  as- 
certained to  whom  and  in  what  proportions 
this  fund  should  be  appropriated. 
Judgment  affirmed. 

All  the  Justices  concur,  except  Holden, 
J.,  not  presiding. 


MICHIGAN  SrPREMX:  COURT. 

JAMES  E.  DAVIDSON  et  aL 

V. 

GUSTAVES  HINE  et  al., 
Plffs.  in  Certiorari. 

(—  Mich.  — ,  115  N.  W.  246.) 

liocal    self-government  —  fire    depart- 
ment. 

The  legislature  cannot,  in  view  of  the 
right  of  local  self-government,  confer  upon 
the  governor  power  to  appoint  a  board  to 
control  a  city's  fire  department. 

(Ho<^er,  J.,  dissents.) 

(March  6,  1908.) 


Case  Note.  —  Right  of  atate  to  control 
tnunlolpal  fire   department. 

The  conflict  in  the  cases  concerning  the 
question  as  to  whether  a  state  has  the  right 
to  control  a  municipal  fire  department  is 
probably,  to  a  large  extent  at  least,  due  to 
the  two  views,  diametrically  opposed  to  each 
other,  which  the  courts  have  taken  in  regard 
to  the  general  question  of  legislative  con- 
trol over  municipalities.  According  to  the 
courts  of  some  jurisdictions,  cities  and  towns 
are  completely  under  the  control  of  the  state 
legislature  unless  otherwise  provided  in  the 
Constitution.  According  to  the  other  view, 
towns  and  cities  have  certain  inherent  pow- 
ers that  have  never  been  surrendered  to  the 
state,  and  with  which  the  legislature  cannot 
therefore  interfere,  even  though  the  Consti- 
tution be  silent  on  the  subject.  According 
to  the  cases  of  the  latter  class,  among  these 
powers  is  the  power  of  local  self-government 
m  regard  to  questions  which  are  purely  of  a 
local  character,  and  which  in  no  way  can  af- 
fect the  state. 

Probably  in  no  state  has  the  question  of 
local  self-government   of    cities    arisen    so 
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CERTIORARI  to  the  Circuit  Court  for 
Bay  County  to  review  an  order  granting 
a  writ  of  mandamus  to  compel  respondents 
to  surrender  records  of  the  iire  department. 
Order  vacated. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  O.  Hongbton,  for  plaintiffs  in 
certiorari : 

The  act  deprives  the  inhabitants  of  Bay 
City  of  the  right  of  local  self-government. 

People  ex  rel.  Le  Roy  v.  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  103;  Davock  v.  Moore,  105 
Mich.  120,  28  L.R.A.  783,  63  N.  W.  424; 
People  ex  rel.  Drake  v.  Mahaney,  13  Mich. 
481;  People  ex  rel.  Park  Comrs.  v.  Detroit, 
28  Mich.  228,  16  Am.  Rep.  202;  Atty.  Gen. 
V.  Detroit,  58  Mich.  216,  65  Am.  Rep.  676, 
24  N.  W.  887;  People  ex  rel.  Atty.  Gen.  v. 
Detroit,  29  Mich.  108;  Moreland  v.  Millen, 
126  Mich.  381,  85  N.  W.  882;  Dill.  Mun. 
Corp.  4th  ed.  J  J  9-11;  Brink  v.  Grand  Rap- 


ids, 144  Mich.  472,  108  N.  W.  430;  Ratiibone 
V.  Wirth,  160  N.  Y.  469,  34  L.R.A.  411,  45 
N.  E.  15;  Re  Brenner,  170  N.  Y.  185,  63 
K.  E.  133;  2  Abbott,  Mun.  Corp.  1204; 
Opinion  of  Justices,  150  Mass.  592,  8  L.R.A. 
487,  24  K.  E.  1084. 

A  fire  department  is  a  purely  local  institu- 
tion. 

State  ex  rel.  Holt  v.  Denny,  1 18  Ind.  449, 
4  L.R.A.  66,  21  N.  E.  274;  State  ex  rel. 
Jameson  v.  Denny,  118  Ind.  382,  4  I1.R.A. 
79,21  N.  E.  252;  Evansville  v.  State,  118  Ind. 
426,  4  L.R.A.  93,  21  N.  E.  267;  SUte  ex  reL 
Geake  v.  Fox,  168  Ind.  126,  56  L.R.A.  893, 
63  N.  E.  19;  Brink  v.  Grand  Rapids,  144 
Mich.  472,  108  K.  W.  430;  Lexington  t. 
Thompson,  113  Ky.  640,  57  h-ILJ^.  776,  101 
Am.  St.  Rep.  361,  68  S.  W.  477;  State  ex  rel. 
Atty.  Gen.  v.  Moores,  66  Neb.  480,  41  L.R. 
A.  624,  76  N.  W.  176;  People  ex  rel.  Wil- 


often  as  in  Michigan,  and  there  by  a  long 
line  of  decisions  it  has  been  uniformly  held 
that  a  state  cannot  control  through  its  leg- 
islature the  affairs  of  a  city  or  town  which 
are  purely  local,  such  as  municipal  high- 
ways and  waterworks;  and  in  accordance 
with  this  view  the  decision  in  Davidson  v. 
HiME  has  applied  this  theory  to  the  con- 
trol of  a  city  fire  department. 

In  Indiana  the  courts  have  taken  the  same 
view  of  the  questi(»i.  Thus,  in  State  ex  rel. 
Holt  V.  Denny,  118  Ind.  449,  4  L.R.A.  65, 
21  N.  E.  274,  it  was  held  that  an  act  creat- 
ing a  metropolitan  board  to  be  appointed  by 
the  legislature,  with  supreme  control  of  the 
fire  department  of  each  city  of  a  certain 
size,  with  exclusive  authority  to  purchase 
whatever  is  necessary  for  that  department 
and  to  charge  the  expense  thereof  on  the 
city,  is  unconstitutional,  since  the  right  to 
maintain  a  fire  department  in  a  town  or  city 
is  one  of  the  rights  which  are  vested  in  the 
people  of  municipalities,  and  is  to  be  exer- 
ciscKl  by  them,  and  therefore  not  subject  to 
legislative  interference  except  in  so  far  as 
the  legislature  may  prescribe  rules  to  aid 
the  people  of  the  municipality  in  the  exercise 
of  it.  In  this  case,  also,  the  court  toc^  the 
view  of  the  theory  of  state  government,  that 
at  the  time  of  the  adoption  of  the  state  Con- 
stitution all  power  was  vested  in  the  peo- 
ple of  the  state,  and  that  the  people  still 
retain  all  power  except  such  as  is  expressly 
delegated  to  the  several  departments  of  the 
stato  government  by  the  adoption  of  the  Con- 
stitution, and  that  therefore  the  legislative, 
executive,  and  judiciary  departments  of  the 
stato  have  only  such  powers  as  are  granted 
to  them  by  the  Constitution. 

So  in  Evansville  v.  State,  118  Ind.  426, 
4  L.R.A.  93,  21  N.  E.  267,  an  act  providing 
for  the  appointment  by  the  legislature  of  a 
board  of  metropolitan  police  and  fire  depart- 
ment in  cities  of  a  certain  class  was  held 
unconstitutional  as  interfering  with  local 
«elf -government,  and  in  this  case  the  court 
Maid:  "If  the  act  related  alone  to  the  man- 
agement of  the  police  department,  Mid  the 
15  L.R.A.(N.S.) 


state  was  proposing  to  take  upon  itself  the 
burden  of  maintaining  the  department  as 
well  as  its  management,  .  .  .  then  * 
very  different  question  would  be  presented;" 
therefore,  by  that  language  inferring,  at 
least,  that,  because  of  the  assumed  control  of 
the  fire  department,  the  act  was  void. 

The  right  of  the  state  through  ito  legis- 
lature to  control  a  municipal  fire  depart- 
ment was  again  denied  in  State  ex  rel. 
Geake  v.  Fox,  158  Ind.  126,  66  L.R.A.  893, 
63  N.  £.  19. 

The  right  of  the  legislature  to  fix  the  sal- 
aries of  firemen  employed  by  a  municipality 
was  denied  in  Lexington  t.  Thompson,  113 
Ky.  540,  57  L.R.A.  776,  101  Am.  St.  Rep. 
361,  68  S.  W.  477,  upon  the  ground  that 
this  is  a  matter  of  local  government  never 
delegated  to  the  legislature.  The  court  in 
this  case  said:  "Assuming  that,  as  to  the 
govemmentel  functions  of  a  municipality, 
the  contention  of  appellee  is  true  to  its 
broadest  extent,  and  that,  what  the  l^s- 
lature  gives  to  the  municipality  by  ite  act 
of  incorporation,  it  may  alter  or  destroy  at 
pleasure,  it  does  not  at  all  follow  that  the 
righte  and  privileges  of  the  local  community, 
which  become  vested  in  the  corporate  entity 
created  by  the  legislature  for  the  benefit  of 
the  community,  are  likewise  subject  to  the 
legislative  control.  The  legislature  cannot 
teke  away  from  the  community  rights  or 
property  which  existed  or  were  acquired 
without  the  aid  of  legislation.  A  municipal- 
ity has  a  dual  character.  In  ite  character 
as  a  stete  agency  it  exercises  governmental, 
political,  public,  and  administrative  pow- 
ers and  duties.  In  ite  capacity  as  a  private 
corporation  it  exercises  righte  and  powers 
inherent  in  the  people  of  the  community, 
which  have  never  been  surrendered  to  any 
department  of  the  government,  and  which 
are  property  righte  within  the  protection  or 
the  Constitution." 

However,  in  Nebraska  the  other  view  has 
been  teken  of  this  question.  Thus,  in  State 
ex  rel.  Simeral  v.  Seavey,  22  Neb.  464,  35 
N.  W.  228,  a  stetute,  the  provisions  of  which 
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shire  t.  Newman,  96  Cal.  605,  31  Pac.  564; 
Dill.  Mun.  Corp.  4th  ed.  {  58a,  p.  100. 

Messrs.  Fred.  W.  DeFoe  and  James  T. 
Dnffy,  with  Mr.  V.  B.  lioranKer,  for 
defendants  in  certiorari : 

The  act  does  not  deprive  the  inhabitants 
of  Bay  City  of  local  self-govemment. 

State  ex  rel.  Kennedy  v.  Broatch,  68  Neb. 
687,  110  Am.  St.  Rep.  477,  94  N.  W.  1016; 
Brown  v.  Galveston,  97  Tex.  1,  75  S.  W. 
488;  Newport  v.  Horton,  22  R.  I.  190,  60 
L.R.A.  330,  47  Atl.  312;  Harriss  v.  Wright, 
121  N.  C.  172,  28  S.  E.  269;  Americus  v. 
Perry,  114  Ga.  871,  57  L.R.A.  230,  40  S.  E. 
1004;  Redell  v.  Moores,  63  Neb.  219,  55 
L.R.A.  740,  93  Am.  St.  Rep.  431,  88  N.  W. 
243. 

The  maintenance  of  a  fire  department  is  a 
governmental  function  within  the  control 
of  the  state. 


People  ex  rel.  Le  Roy  t.  Hurlbut,  24  Mich. 
44,  9  Am.  Rep.  103;  People  ex  rel.  Park 
Comrs.  V.  Detroit,  28  Mich.  228,  15  Am.  Rep. 
202;  Davock  v.  Moore,  105  Mich.  120,  28 
L.R.A.  783,  63  N.  W.  424;  Dill.  Mun.  Corp. 
i  86;  Burch  v.  Hardwicke,  30  Gratt.  24,  32 
Ain.  Rep.  640;  People  ex  rel.  Drake  t.  Ma- 
haney,  13  Mich.  481;  People  v.  Reilly,  53 
Mich.  260,  18  N.  W.  849;  People  ex  rel. 
Metropolitan  Street  R.  Co.  v.  State  Tax 
Comrs.  174  N.  Y.  417,  63  L.R.A.  884,  105 
Am.  St.  Rep.  674,  67  N.  E.  69;  State  ex  rel. 
Simeral  v.  Seavey,  22  Neb.  454,  35  N.  W. 
228;  David  v.  Portland  Water  Committee, 
14  Or.  98,  12  Pac.  174;  Brink  v.  Grand 
Rapids,  144  Mich.  472,  108  N.  W.  430; 
State  ex  rel.  Kennedy  v.  Broatch,  supra; 
Wyandotte  v.  Drennan,  46  Mich.  478,  9  N. 
W.  500;  Speed  v.  Detroit,  100  Mich.  92,  68 
N.  W.  638;  Ex  parte  Levine,  46  Tex.  Crim. 


made  it  the  duty  of  the  governor  to  appoint 
a  board  of  fire  and  police  commissioners  for 
each  city  of  the  metropolitan  class,  was  held 
not  to  be  repugnant  to  the  Constitution. 
The  court  in  this  case  said:  "The  state  is 
the  unit  of  political  power,  and  is  responsi- 
ble through  its  legislature  and  executive 
for  the  preservation  of  the  peace,  morals,  ed- 
ucation, and  general  welfare  of  the  people, 
and  in  the  discharge  of  the  duties  necessary 
for  these  purposes  they  are  limited  only  by 
the  supreme  Constitution  of  the  government, 
the  laws  passed  pursuant  thereto,  and  our 
own  Constitution  and  laws." 

This  case,  however,  was  overruled  in  State 
ex  rel.  Atty.  Gen.  v.  Moores  (State  ex  rel. 
Smyth  y.  Moores)  55  Neb.  480,  41  L.R.A. 
624,,  76  N.  W.  175,  where  the  court  took  the 
view  that  the  right  of  local  self-government 
was  inherent,  and  was  one  of  the  rights  re- 
tained by  the  people  at  the  time  of  t^e  adop- 
tion of  the  organic  law;  and,  following  the 
Indiana  cases,  therefore  held  that  a  stat- 
ute in  so  far  as  it  assumed  to  confer  au- 
thority upon  the  governor  to  appoint  fire 
(and  police)  commissioners  in  cities  of  the 
metropolitan  class  was  void  as  being  an  un- 
lawful attempt  to  deprive  the  people  of  such 
cities  of  the  right  of  local  self-government. 

This  latter  decision  was,  however,  allowed 
to  stand  as  law  only  for  a  short  time,  when 
it  in  turn  was  overruled  by  Redell  v.  Moores, 
63  Neb.  219,  55  L.R.A.  740,  93  Am.  St. 
Rep.  431,  88  N.  W.  243,  where  it  was  held 
that  no  unconstitutional  deprivation  of  the 
right  of  local  self-government  is  made  by 
a  statute  creating  a  board  of  fire  and  police 
commissioners  for  cities  of  the  metropolitan 
class  and  placing  the  power  of  appointment 
thereto  in  the  governor,  since  the  power  to 
create  municipal  corporations  which  is  vest- 
ed in  the  l^slature  implies  the  power  to 
impose  upon  them  such  limitations  as  the 
legislature  shall  see  fit.  The  court  said: 
"So  far  as  the  individual  members  of  so- 
ciety are  concerned,  in  the  nature  of  things, 
there  can  be  no  such  things  as  an  inherent 
right  of  local  self-government.  The  right  of 
16  LJUA.(N.S.)  37 


local  self-government  is  purely  a  political 
right,  and  all  political  rights,  of  necessity, 
have  their  foundation  in  human  government. 
For  an  individual  to  predicate  an  inherent 
right — a  right  inborn  and  inbred — on  a 
foimdation  of  human  origin  involves  a  con- 
tradiction of  terms.  So  far  as  a  city  is  con- 
cerned, considered  in  the  character  of  an 
artificial  being,  it  is  a  creature  of  the  leg- 
islature. It  can  have  no  rights  save  those 
bestowed  upon  it  by  its  creator.  As  it  might 
have  been  created  lacking  some  right  be- 
stowed upon  it,  it  is  in  no  position  to  com- 
plain should  the  power  that  bestowed  such 
right  see  fit  to  take  it  away.  In  other 
words,  the  power  to  create  implies  the  power 
to  impose  upon  the  creature  such  limita- 
tions as  the  creator  may  will,  and  to  modify 
or  even  destroy  what  has  been  created.  The 
power  to  create  a  municipal  corporation, 
which  is  vested  in  the  legislature,  implies 
the  power  to  create  it  with  such  limitations 
as  the  legislature  may  see  fit  to  impose,  and 
to  impose  such  limitations  at  any  stage  of 
it  existence."  It  will  be  seen  that  the  effect 
of  this  decision  must  necessarily  be  to 
reinstate  State  ex  rel.  Simeral  v.  Seavey, 
supra. 

In  People  v.  Pinckney,  32  N.  Y.  377,  it 
was  held  that,  since  a  legislature  may  at  its 
discretion  recall  to  itself  and  exercise  so 
much  of  the  powers  conferred  upon  a  munic- 
ipal corporation  as  are  not  secured  to  it 
by  the  Constitution,  an  act  creating  a  met- 
ropolitan fire  district  and  establishing  a  fire 
department  therein  was  constitutional  and 
valid. 

The  whole  question  of  the  power  of  the 
legislature  to  impose  burdens  upon  munici- 
palities and  to  control  their  local  adminis- 
tration and  property  is  treated  in  a  subject 
note  to  State  v.  Williams,  48  L.R.A.  465. 

As  to  the  right  of  local  government  as  es- 
pecially applied  to  the  regulation  of  police 
officers,  see  case  note  to  Horton  v.  Newport, 
1  L.R.A.(N.S.)  512. 
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Rep.  364,  81  S.  W.  1206;  Ex  parte  Tracey 
(Tex.  Crim.  App.)  93  S.  W.  638;  San  Fran- 
cisco Gas  Co.  V.  San  Francisco,  9  Cal.  453; 
Oliver  v.  Worcester,  102  Mass.  499,  3  Am. 
Rep.  485;  Cunningham  v.  Seattle,  40  Wash. 
59,  4  L.R.A.(N.S.)  629,  82  Pac.  143;  Lynch 
V.  North  Yakima,  37  Wash.  057,  12  L.R.A. 
(N.S.)  261,  80  Pac.  79;  Shane werk  v.  Ft. 
Worth,  11  Tex.  Civ.  App.  271,  32  S.  W. 
018;  Fisher  v.  Boston,  104  Mass.  87,  6  Am. 
Rep.  196;  Weightman  v.  Washington,  1 
Black,  39,  17  L.  ed.  52. 

Carpenter,  J.,  delivered  the  opinion  of 
the  court: 

Relators  claim  to  be  a  bureau  of  public 
safety  for  the  city  of  Bay  City.  Their  title 
to  their  office  is  derived  from  an  appoint- 
ment made  by  the  governor  of  the  state  act- 
ing pursuant  to  act  No.  750,  p.  1090,  Local 
Acts  1007.  They  brought  this  mandamus 
proceeding  in  the  circuit  court  for  the  coun- 
ty of  Bay  to  compel  said  respondents  to  sur- 
render to  them  the  custody  of  "the  public 
records,  papers,  and  offices  pertaining  to  the 
police  and  fire  departments  of  said  city." 
The  case  was  heard  in  the  lower  court  on 
petition  and  answer,  and  a  mandamus  or- 
dered in  accordance  with  the  prayer  of  re- 
lators. The  proceedings  are  brought  to  this 
court  for  review  by  writ  of  certiorari. 

The  only  question  in  the  case  arises  from 
the  contention  of  respondents  that  the  act 
under  which  relators  are  appointed  is  un- 
constitutional. That  act  provides  for  the 
appointment  by  the  governor  of  a  bureau  of 
public  safety,  consisting  of  five  members, 
whose  term  of  office  shall  be,  respectively, 
one,  two,  three,  four,  and  five  years.  It  con- 
fides to  the  bureau  so  appointed  "full  powei 
and  control  and  the  management  of  the  po- 
lice department  and  the-  fire  department,  the 
organization  and  government  and  discipline 
of  such  department,  and  the  custody  and  con- 
trol of  all  public  property,  books,  records, 
and  equipments  thereto  belonging  to  such 
department."  If  this  act  had  been  confined 
to  the  police  department,  it  would  have 
been  constitutional  under  the  decision  of 
People  ex  rel.  Drake  v.  Mahaney,  13  Mich. 
481.  But  it  is  not  so  confined.  It  gives  to 
the  bureau  appointed  by  the  governor  full 
power  and  control  over  the  fire  department  of 
said  city,  and  it  is  clear  that  this  feature  is 
an  essential  part  of  the  act,  and,  if  uncon- 
stitutional, the  entire  act  must  fall. 

Has  the  legislature  the  constitutional 
right  to  vest  the  manag?ment  of  the  fire  de- 
partment of  a  municipality  in  a  board 
appointed  by  the  governor?  This  court  has 
consistently  held,  commencing  at  a  very  ear- 
ly day  (see  People  ex  rel.  Le  Roy  v.  Hurl- 
l)ut,  24  Mich.  44,  9  Am.  Rep.  103),  that 
15  L.R.A.(N.S.) 


municipalities  have,  a  constitutional  right  of 
self-government,  and  that  it  is  an  invasion 
of  that  right  for  the  state  to  make  appoint- 
ment of  officers  to  perform  functions  of  a 
local  governmental   character.     It  was  de- 
termined in  People  ex  rel.  Le  Roy  v.  Hurl- 
but,  supra,  that   officers  having  charge  of 
the  streets  of  a  municipality,  officers  hav- 
ing charge  of  the  water  supply  of  a  mu- 
nicipality, and  officers  having  charge  of  the 
sewers    of    a    municipality    each    performs 
functions  of  a  local  governmental  character, 
that  the  Constitution  gives  to  the  munici- 
pality, and  denies  to  the  state,  authority  to 
appoint  such  officers.    I  quote  from  the  opin- 
ion of  Justice  Cooley  in  that  case:     "In  the 
case  before  us  the  officers  in  question  involve 
the  custody,  care,  management,  and  control 
of  the  pavements,  sewers,  waterworks,  and 
public  buildings  of  the  city,  and  the  duties 
are  purely  local.     The  state  at  large  may 
have  an  indirect  interest  in  an  .intelligent, 
honest,  upright,   and   prompt  discharge   of 
them,  but  this  is  on  commercial  and  neigh- 
borhood grounds,  rather  than  political,  and 
is  not  much  greater  or  more  direct  than  if 
the  state    line    excluded   the   city.    .     .    . 
These    [municipal]    corporations    are   of   a 
twofold   character, — the  one  public   aa   re- 
gards the  state  at  large,  in  so  far  aa  they 
are  its  agents  in  government;  the  other  pri- 
vate, in  so  far  as  they  are  to  provide  the 
local  necessities  and  conveniences  for  their 
own  citizens.    .    .    .    The  question  recur* 
whether  our  state  Constitution  can  be  so 
construed  as  to  confer  upon  the  legislature 
the  power  to  appoint  for  the  municipalities, 
the  officers  who  are  to  manage  the  property, 
interest,  and  rights  in  which  their  own  peo- 
ple alone  are  concerned.    If  it  can  be,  it  in- 
volves these  consequences:     As  there  is  no 
provision  requiring  the  legislative  interfer- 
ence to  be  upon  any  general  system,  it  can 
and  may  be  partial  and  purely  arbitrary. 
As  there  is  nothing  requiring  the  persons 
appointed  to  be  citizens  of  the  locality,  they 
can  and  may  be  sent  in  from  abroad,  and  it 
is  not  a  remote  possibility  that  self-govern- 
ment of  towns  may  make  way  for  a  govern- 
ment by  such  influence  as  can  force  them- 
selves upon  the  legislative  notice  at  Lansing. 
As  the  municipal  corporation  will  have  no 
control,  except  such  as  the  state  may  vol- 
untarily give  it,  as  regards  the  taxes  to  be 
levied,  the  buildings  to  be  constructed,  the 
pavements  to  be  laid,  and  the  conveniences 
to  be  supplied,  it  is  inevitable  that  parties, 
from    mere    personal    considerations,    shall 
seek  the  offices,  and  endeavor  to  secure  from 
the  appointing  body,  whose  members  in  gen- 
eral are  not  to  feel  the  burden,  a  compen- 
sation such  aa  would  not  be  awarded  by  the 
people,  who  must  bear  it,  though  the  chief 
tie  binding  them  to  the  interests  of  the  peo- 
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pie  goyemed  might  be  the  salaries  paid  on 
tlie  one  side  and  drawn  on  the  other.  As 
the  legislature  could  not  be  compelled  to  re- 
gard the  local  political  sentiment  in  their 
choice,  and  would,  in  fact,  be  most  likely  to 
interfere  when  that  sentiment  was  adverse 
to  their  own,  the  government  of  cities  might 
be  talcen  to  itself  by  the  party  for  the  time 
being  in  power,  and  municipal  governments 
might  easily  and  naturally  become  the  spoils 
of  party.  .  .  .  AH  these  things  are  not 
only  possible,  but  entirely  within  the  range 
of  probability.  ...  It  may  be  said  that 
these  would  be  mere  abuses  of  power,  such 
as  may  creep  in  under  any  system  of  con- 
stitutional freedom;  but  what  is  constitu- 
tional freedom!  Has  the  administration  of 
equal  laws  by  magistrates  freely  chosen  no 
neoeesary  place  in  it?  Constitutional  free- 
dom certainly  does  not  consist  in  exemp- 
tion from  governmental  interference  in  the 
eitisen's  private  affairs,  in  his  being  unmo- 
letied  in  his  family,  suffered  to  buy,  sell, 
and  enjoy  property,  and  generally  to  seek 
happiness  in  his  own  way.  All  this  might 
be  permitted  by  the  most  arbitrary  ruler, 
even  though  he  allowed  his  subjects  no  de- 
gree of  political  liberty.  The  government 
of  an  oligarchy  may  be  as  just,  as  regardful 
of  private  rights,  and  as  little  burdensome 
as  any  other;  but,  if  it  were  sought  to  es- 
tablish such  a  government  over  our  cities 
by  law,  it  would  hardly  do  to  call  upon  a 
protesting  people  to  show  where  in  the  Con- 
stitution the  power  to  establish  it  was  pro- 
hibited. It  would  be  necessary,  on  the  oth- 
er hand,  to  point  out  to  them  where  and  by 
what  unguarded  words  the  power  had  been 
conferred.  .  .  .  The  state  may  mold  lo- 
cal institutions  according  to  its  views  of 
poliey  or  expediency;  but  local  government 
is  matter  of  absolute  right,  and  the  state 
cannot  take  it  away.  It  would  be  the  bold- 
est mockery  to  speak  of  a  city  as  possessing 
municipal  liberty  where  the  state  not  only 
shaped  its  government,  but  at  discretion 
sent  its  own  agents  to  administer  it;  or  to 
call  that  system  one  of  constitutional  free- 
dom under  which  it  should  be  equally  ad- 
missible to  allow  the  people  full  control  in 
their  local  affairs,  or  no  control  at  all.  .  . 
.  I  think  .  .  .  there  is  an  express  rec- 
ognition of  the  right  of  local  authority  by 
the  Constitution.  That  instrument  provides 
(art.  15,  I  14)  that  'judicial  officers  of  cities 
and  villages  shall  be  elected;  and  all  other 
officers  shall  be  elected  or  appointed  at  such 
time  and  in  such  manner  as  the  legislature 
may  direct.'  It  is  conceded  that  all  elec- 
tions must,  under  this  section,  be  by  the 
electors  of  the  municipality.  But  it  is  to  be 
observed  that  there  is  no  express  declara- 
tion to  that  effect  to  be  found  in  the  Con- 
stitution; and  it  may  well  be  asked  what 
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there  is  to  localize  the  elections  any  more 
than  the  appointments.  The  answer  must  be 
that,  in  examining  the  whole  instrument,  a 
general  intent  is  formed  prevading  it,  which 
clearly  indicates  that  these  elections  are  to 
be  by  the  local  voters,  and  not  by  the  legis- 
lature, or  by  the  people  of  a  larger  terri- 
tory than  that  immediately  concerned.  I 
think,  also,  that,  when  the  Constitution  is 
examined  in  the  light  of  previous  and  con- 
temporaneous history,  the  like  general  in- 
tent requires,  in  language  equally  clear  and 
imperative,  that  the  choice  of  the  other  cor- 
porate officers  shall  be  made  in  some  form, 
either  directly  or  indirectly,  by  the  corpo- 
rators themselves.  .  .  .  When,  therefore, 
we  seek  to  gather  the  meaning  of  the  Con- 
stitution from  'the  four  comers  of  the  in- 
strument,' it  is  impossible  to  conclude  that 
the  appointments  here  prescribed,  in  imme- 
diate connection  with  elections  by  the  local 
voters,  and  by  a  convention  intent  on  lo- 
calizing and  popularizing  authority,  were 
meant  to  be  made  at  the  discretion  of  the 
central  authority."  This  court  has  never 
cast  doubt  upon  these  principles,  but  has 
often  recognized  and  applied  them.  It  ap- 
plied them  in  People  ex  rel.  Park  Comrs.  ▼. 
Itetroit,  28  Mich.  228,  16  Am.  Rep.  202,  and 
there  denied  the  authority  of  the  legisla- 
ture to  compel  the  city  of  Detroit  to  estab- 
lish a  park.  It  again  applied  them  in 
Blades  v.  Water  Comrs.  122  Mich.  366,  81 
N.  W.  271,  in  a  case  where  the  legislature 
undertook  to  turn  over  to  a  board  of  its  own 
selection  authority  to  determine  the  taxes 
to  be  raised  for  the  maintenance  of  the  wa- 
terworks of  Detroit,  and  the  act  was  held 
unconstitutional  upon  the  ground  that  "the 
furnishing  of  water  to  the  eiiy  and  its  in- 
habitants is  purely  a  local  matter."  Still 
later  it  applied  them  in  Moreland  v.  Millen, 
126  Mich.  381,  86  N.  W.  882,  and  again  the 
authority  of  the  state  to  appoint  officers 
having  charge  of  the  streets  of  a  municipal- 
ity was  denied.  These  authorities  are,  in 
my  judgment,  decisive  of  the  case  under 
consideration.  The  right  of  the  state  to  ap- 
point officers  to  manage  the  fire  department 
of  a  city  cannot,  in  my  judgment,  be  main- 
tained by  a  single  sound  argument  which 
would  not  also  authorize  it  to  appoint  of- 
ficers having  the  management  of  municipal 
streets  or  of  municipal  waterworks. 

It  is  said  that  a  municipality  derives  no 
private  corporate  benefits  from,  and,  as  such, 
has  no  particular  interest  in,  a  municipal 
fire  department.  This  points  to  no  essential 
distinctign  between  a  municipal  fire  depart- 
ment and  the  departments  managing  mu- 
nicipal streets  and  municipal  waterworks. 
It  is  only  by  considering  a  municipal  corpo- 
ration as  an  entity,  distinct  and  separate 
from   its   inhabitants   and   their   interests, 
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that  it  can  be  said  that  it  has  no  "particu- 
lar interest  in  its  fire  department"  So  con- 
sidered, it  may  just  as  truly  be  said  that 
it  has  no  particular  interest  in  the  depart- 
ment managing  its  streets  or  waterworks, 
and  it  may  also  be  said  that  it  is  no  part — 
at  least,  no  essential  part— of  the  plan  of 
managing  municipal  streets  or  municipal 
waterworks  that  private  corporate  benefits 
should  be  derived  therefrom.  All  these  de- 
partments are,  however,  alike  in  this, — and 
this  is  the  important  circumstance:  Each 
is  an  agency  of  local  government  main- 
tained for  the  benefit  of  the  local  commu- 
nity. I  can  conceive  of  no  legitimate  process 
of  reasoning  by  which  it  can  be  urged  that 
the  state  has  the  right  to  manage  a  munic- 
ipality's fire  department,  and  has  no  author- 
ity over  the  control  of  water  by  which  the 
fire  is  to  be  extinguished.  I  submit,  there- 
fore, that  within  the  principle  of  the  fore- 
going decisions  of  this  court  the  act  in  ques- 
tion is  unconstitutional.  It  is  true  that 
our  decisions  have  recognized  the  right  of 
the  state  to  make  provisional  appointments 
of  officers  who  perform  duties  of  a  local  gov- 
ernmental character,  but  it  is  conceded,  as 
I  understand  the  briefs  of  counsel,  at  least, 
it  is  clear,  that  the  appointments  under  con- 
sideration cannot  be  sustained  as  provision- 
al appointments.  We  cannot,  then,  sustain 
the  constitutionality  of  the  act  under  con- 
sideration without  overruling  the  forego- 
ing decisions  of  this  court.  The  suggestion 
that  we  should  overrule  them,  and  thereby 
deny — or  cast  doubt  upon — the  proposition 
that  our  Constitution  recognizes  the  right 
of  local  self-government,  cannot  for  one  mo- 
ment be  entertained. 

This  court  has  decided  in  Davock  v.  Moore, 
106  Mich.  120,  28  L..R.A.  783,  63  N.  W.  424, 
that  the  state  has  a  right  to  appoint  a  mu- 
nicipal board  of  health,  and  it  is  argued 
that  there  is  no  distinction  between  the 
function  of  such  a  board  and  that  of  a  board 
controlling  a  municipal  fire  department. 
The  decision  of  Davock  v.  Moore  proceeds 
upon  the  ground  that  a  municipal  board  of 
health  is  a  state  agency,  and  not  a  munic- 
ipal agency.  It  clearly  recognizes  the  au- 
thority of  People  ex  rel.  Le  Roy  v.  Hurlbut, 
and  it  proceeds  upon  the  ground  that  those 
municipal  officers,  and  those  only,  who  are 
acting  as  agents  of  the  state,  can  be  ap- 
pointed by  the  state.  To  claim  that  a  mu- 
nicipal fire  department — ^whose  duty  it  is  to 
extinguish  fires  within  the  limits  of  a  mu- 
nicipality— is  as  much  an  agent  of  the  state 
as  is  a  municipal  board  of  health,  is  to  cast 
doubt  upon  the  validity  of  the  decision  of 
Davock  T.  Moore,  supra;  for,  in  my  judg- 
ment, as  already  shown,  a  municipal  fire 
department  is  indistinguishable  from  a  sys- 
tem  of  municipal  waterworks,  which  is  au- 
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thoritatively  determined  to  be  an  agency  of 
municipal  government.  We  cannot,  I  insist, 
hold  that  a  municipal  fire  department  is  an 
agency  of  the  state  government,  and  that 
the  authorities  managing  it  can  be  appoint- 
ed by  state  authority,  without  overruling 
People  ex  rel.  Le  Roy  v.  Hurlbut  and  other 
cases  decided  by  this  court,  ilut  I  do  not 
think  it  necessary  to  cast  any  doubt  upon 
the  correctness  of  the  decision  of  Davock  t. 
Moore;  for  there  is  a  distinction  between 
the  function  of  1i  municipal  board  of  health 
and  that  of  a  municipal  fire  department. 
The  municipal  board  of  health  has  in  charge 
the  health  of  the  public  If  it  neglects  its 
duties,  an  epidemic  is  likely,  indeed,  almost 
certain,  to  arise,  which  will  endanger  the 
health,  not  only  of  those  within  the  munici- 
pality, but  of  other  residents  of  the  state 
who  never  visit  it.  This  is  not  true  of  a 
municipal  fire  department.  The  duty  of  that 
department  is  confined  to  the  suppression  of 
fires  arising  within  municipal  limits.  Those 
living  outside  the  municipality  are  not  af- 
fected by  the  performance  of  this  duty,  un- 
less they  visit  the  municipality  or  have 
property  within  its  limits.  The  possibility  of 
that  occurrence  does  not  make  the  depart- 
ment a  state  agency.  If  it  does,  all  our  de- 
cisions upon  this  subject  are  erroneous.  Re- 
lators insist  that  Brink  v.  Grand  Rapids,  144 
Mich.  472,  108  N.  W.  430,  is  an  authority 
supporting  their  contention  that  the  state 
has  a  right  to  appoint  the  officers  having 
charge  of  a  municipal  fire  department.  lA 
that  case  it  was  determined  that  a  munici- 
pality was  not  responsible  for  the  negli- 
gence of  the  employees  of  a  fire  department. 
This  decision  does  not  rest  upon  the  propo- 
sition that  a  municipal  fire  department  Is 
a  state  agency.  It  rests  up<Hi  this  proposi- 
tion,— a  proposition  conceded  by  plaintiffs' 
counsel:  That  "a  municipality  is  not  re- 
sponsible for  negligent  injuries  to  persons 
or  property  committed  by  members  of  a  fire 
department  when  engaged  in  work  pertain- 
ing exclusively  '  to  the  extinguishment  of 
fires."  Does  it  follow  that  the  state  has 
authority  to  appoint  the  officers  who  man- 
age the  fire  department  of  a  municipality? 
Unless  it  does,  there  is  no  ground  for  say- 
ing that  Brink  v.  Grand  Rapids,  supra,  sup- 
ports relators'  contention.  It  cannot  be  said 
that  a  municipality  is  responsible  for  all  the 
negligence  of  its  officers  when  they  are  en- 
gaged in  performing  a  local  governmental 
duty,  and  therefore  it  is  not  true  that  ex- 
emption from  such  responsibility  proves 
that  they  are  not  performing  a  local  gov- 
ernmental duty.  This  is  settled  by  our  own 
decisions.  The  authorities  heretofore  cited 
in  this  opinion  prove  that  officers  having 
charge  of  the  streets  of  a  municipality  are 
performing  local  governmental  duties,  and 
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that  the  state  hoi  no  right  to  appoint  such 
officers.  And  it  ia  also  settled  that,  in  the 
absence  of  a  statute  establishing  a  contrary 
rule,  a  municipality  is  not  liable  for  the 
negligence  of  such  officials.  See  Detroit  y. 
Blackeby,  21  Mich.  84,  4  Am.  Rep.  450;  Al- 
berts T.  Muskegon,  146  Mich.  210,  6  L.R.A. 
(K.S.)  1094,  117  Am.  St.  Rep.  633,  109  N. 
W.  262.  Brink  ▼.  Orand  Rapids,  supra,  is 
not,  therefore,  opposed  to  the  reasoning  of 
this  opinion.  In  this  connection  I  quote 
from  the  opinion  of  Justice  Cooley  in  Peo- 
ple ex  rel.  Park  Comrs.  v.  Detroit;  "Indeed, 
it  is  a  matter  of  general  observation  that 
the  state  does  not  force  upon  the  local  com- 
munity these  larger  powers  [powers  to  pro- 
vide for  its  citizens  such  matters  of  neces- 
sity or  convenience  as  their  health,  protec- 
tion, comfort,  or  enjoyment  as  a  political  com- 
munity may  demand],  but  waits  to  be  solicit- 
ed to  confer  them  when  the  people  interested 
shall  deem  them  for  their  advantage.  This 
is  so  well  understood  that  in  many  of  the 
states  it  has  been  decided  that  a  municipal 
corporation  may  justly  be  held,  when  receiv- 
ing its  charter,  to  contract,  in  consideration 
of  the  powers  conferred,  that  its  authority 
shall  perform,  towards  all  parties  concerned, 
the  several  duties  imposed  upon  the  corpora- 
tion, and  may  be  held  liable  in  damages  for 
their  failure  to  perform  them.  And,  al- 
though we  have  not  followed  those  decisions 
in  this  state,  the  twofold  character  of  these 
corporations,  as  organizations  on  the  one 
hand  for  state  purposes,  and  on  the  other 
for  the  benefit  of  the  individual  corpora- 
tors, has  invariably  been  recognized  by  this 
court  wherever  there  has  been  occasion  to 
refer  to  it."  Justice  Cooley  thus  clearly 
recognizes  that  in  Michigan  the  doctrine 
that  a  municipality  is  responsible  for  the 
n^ligence  of  its  officers  when  engaged  in 
performing  a  local  governmental  duty  does 
not  maintain. 

It  is  undoubtedly  true  that  relators'  con- 
tention is  sustained  by  decisions  of  the 
courts  of  some  of  our  sister  states.  It  is 
sufficient  to  say  that  those  decisions  are 
opposed  to  our  own  and  to  our  peculiar  doc- 
trine of  constitutional  local  self-government. 

In  my  judgment,  the  statute  under  con- 
sideration is  unconstitutional,  and  the  or- 
4cr  granting  a  mandamus  should  be  vacated. 

Grant,  Ch.  J.,  and  Blair,  Montgomery, 
Ostrander,  Moore,  and  HcAlvay,  JJ., 
wneurred. 

Hooker,  J.,  dissenting: 

Act  No.  760,  p.  1090,  Local  Acta  1907, 
was  an  act  entitled  "An  Act  to  Create  a 
Bureau  of  Public  Safety  for  the  City  of  Bay 
City,  and  to  Deflne»the  Powers  and  Duties 
of  the  Bureau  of  Public  Safety,  and  Repeal 
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All  Acts  and  Parts  of  Acts  Inconsistent 
Therewith."  The  act  provided  for  the  im- 
mediate appointment  by  the  governor  of  five 
persons  as  members  of  said  bureau,  whose 
respective  terms  of  office  should  terminate 
on  the  Ist  day  of  May,  «.  •.,  one  on  the  1st 
day  of  May  next  ensuing,  and  one  on  each 
successive  1st  day  of  May  for  the  succeed- 
ing four  years.  Section  2  confided  to  said 
persons  full  power  and  control  over  the 
police  and  fire  departments  of  said  city,  the 
organization,  government,  and  discipline 
thereof,  and  the  custody  and  control  of  all 
public  property,  books,  records,  and  equip- 
ment pertaining  thereto.  Section  6  provid- 
ed that  all  acts  and  parts  of  acts  inconsist- 
ent with  said  act  were  repealed.  It  is 
unnecessary  to  refer  to  the  other  provisions. 
The  act  was  approved  June  28,  1907,  and 
was  given  immediate  effect.  On  or  about 
July  2,  1007,  the  governor  appointed  and 
commissioned  the  relators  members  of  such 
bureau,  and  on  July  8,  1907,  they  met  at 
the  city  hall  and  assumed  to  organize  as 
such  bureau,  and  thereafter  demanded  from 
the  respondents,  vie.,  the  mayor,  comptroller, 
recorder,  treasurer,  and  common  council  of 
said  sity,  the  custody,  control,  and  manage- 
ment of  said  properly,  etc.,  of  said  police  and 
fire  departments,  which  demand  was  re- 
fused, whereupon  they  applied  to  the  circuit 
court  of  Bay  county  for  a  writ  of  mandamus 
to  compel  such  action  by  respondents.  An 
order  to  show  cause  has  issued,  and  respond- 
ents filed  their  answer,  and,  after  a  hear- 
ing, the  writ  was  granted,  and  respondents 
have  brought  the  cause  to  this  court  by  writ 
of  certiorari.  Several  errors  were  assigned, 
which  will  sufficiently  appear  in  the  ques- 
tions discussed.  All  relate  to  the  constitu- 
tionality of  act  No.  760,  p.  1090,  Local  Acts 
1907. 

Counsel  contend  that  the  provision  author- 
izing the  appointment  of  members  by  the 
governor  is  unconstitutional,  for  the  reason 
that  it  deprives  Bay  City  of  the  right  of 
self-government.  While  the  right  contended 
for  by  respondents  has  been  sustained  in 
several  cases,  its  application  has  been  de- 
nied in  others,  and  in  all  the  crucial  ques- 
tion has  been  held  to  be  "whether  the  func- 
tions of  the  officers  provided  for  were  those 
of  a  governmental  agency."  If  they  were, 
the  right  of  local  selection  was  held  not  to 
apply,  and  this  crucial  test  has  been  recog- 
nized in  all  cases  since  that  of  People  ex 
rel.  Le  Roy  v.  Hurlbut,  24  Mich.  44,  9  Am. 
Rep.  103,  the  leading  case  upon  the  sub- 
ject, where  it  is  elaborately  discussed.  To 
determine  this  case,  it  is  therefore  only 
necessary  to  ascertain  whether  the  functions 
of  the  members  of  this  board  are  govern- 
mental, or  merely  relate  to  the  private  in- 
terests of  the  city.    So  far  as  the  police  de- 
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partment  is  concerned,  the  claim  is  not  ten- 
able; the  question  being  ruled  by  People  ex 
rel.  Drake  v.  Mabaney,  13  Mich.  481.  The 
law  attacked  in  that  case  was  one  having 
the  single  object  of  providing  a  police  de- 
partment for  the  city  of  Detroit.  It  abol- 
ished certain  offices,  and  provided  for  the 
appointment  of  certain  officers  by  the  gov- 
ernor. The  case  has  often  been  referred  to 
since,  and  it  turned  upon  the  propositiori 
that  in  its  police  affairs  the  municipality 
was  a  governmental  agency  for  preserving 
the  public  peace,  and  therefore  within  state 
control.  See  also  Dill.  Mun.  Corp.  4th 
ed.  S{  974,  076.  This  was  followed  by 
People  v.  Reilly,  63  Mich.  260,  18  N.  W. 
849,  where  the  appointment  by  the  gov- 
ernor, of  jury  commissioners  in  the  county 
of  Wayne,  who  selected  jurors  for  the  mu- 
nicipal courts,  was  held  valid.  The  same 
was  held  as  to  the  board  of  health  of  De- 
troit (Davock  T.  Moore,  105  Mich.  120,  28 
L.R.A.  783,  63  N.  W.  424),  and  as  to  tax 
commissioners  in  State  Tax  Comrs.  v.  Board 
of  Assessors,  124  Mich.  491,  83  N.  W.  209. 
See  also  People  ex  rel.  Metropolitan  Street 
R.  Co.  T.  State  Tax  Comrs.  174  N.  Y.  417, 
63  L.RJI.  884,  105  Am.  St.  Rep.  674,  67  K 
E.  69.  In  the  case  of  Brink  y.  Grand  Rap- 
ids, 144  Mich.  472,  108  N.  W.  430,  an  action 
for  negligence  in  flushing  a  hydrant  by  mem- 
bers of  the  fire  department,  we  held  that  the 
defendant  was  not  liable  for  the  reason  that 
the  fire  department  was  a  governmental 
agency.  This  holding  was  in  conformity  to 
the  general  rule  upon  the  subject.  In  Dil- 
lon on  Municipal  Corporaticms,  4th  ed.  vol. 
2,  I  976,  the  rule  is  stated  as  follows:  "Sec. 
976  (774).  City  not  liable  for  wrongful 
acts  of  flremen.--So,  although  a  municipal 
corporation  has  charter  power  to  extinguish 
fires,  to  establish  a  fire  department,  to  ap- 
point and  remove  its  officers,  and  to  make 
regulations  in  respect  to  their  government 
and  the  management  of  fires,  it  is  not  liable 
for  the  negligence  of  firemen  appointed  and 
paid  by  it,  who,  when  engaged  in  their  line 
of  duty  upon  an  alarm  of  fire,  ran  over  the 
plaintiff  to  drawing  a  hose  reel  belonging 
to  the  city  on  their  way  to  the  fire;  nor  for 
injuries  to  the  plaintiff  caused  by  the  burst- 
ing of  the  hose  of  one  of  the  engines  of  the 
oorporation  through  the  negligence  of  a 
member  of  the  fire  department;  nor  for  like 
negligence,  whereby  sparks  from  the  fire 
engine  of  the  corporation  caused  the  plain- 
tiff's property  to  be  burned.  The  exemption 
from  liability  in  these  and  the  like  cases 
is  upon  the  ground  that  the  service  is  per- 
formed by  the  corporation  in  obedience  to 
an  act  of  the  legislature,  is  one  in  which 
the  corporation,  as  such,  haa  no  particular 
interest  and  from  which  it  derives  no  spe- 
cial benefit  in  its  corporate  capacity;  that 
16  L.RA.(N.S.) 


the  members  of  the  fire  department,  although 
appointed,  employed,  and  paid  by  the  city 
corporation,  are  not  the  agents  and  serv- 
ants of  the  city,  for  whose  conduct  it  is  lia- 
ble, but  they  act  rather  as  officers  of  the 
city,  charged  with  a  public  service,  for  whose 
negligence  in  the  discharge  of  official  duty 
no  action  lies  against  the  city,  without  be- 
ing expressly  given.  The  maxim  of  respon- 
deat  superior  has,  therefore,  no  application. 
Nor  is  such  a  corporation  liable  to  the  own- 
er of  property  destroyed  or  damaged  by  flre 
in  consequence  of  its  neglect  to  provide  suit- 
able engines  or  flre  apparatus,  or  to  pro- 
vide and  keep  in  repair  public  cisterns,  or 
for  failing  to  provide  an  adequate  supply 
of  water  to  extinguish  fires  when  it  has  un- 
dertaken to  provide  a  water  supply.  A  lia- 
bility on  the  part  of  the  corporation  was 
sought  to  be  sustained  upon  the  ground  of 
the  neglect  of  a  corporate  duty,  but  the 
court  considered  that  powers  of  this  nature 
conferred  upon  municipal  corporations  were 
legislative  and  governmental,  and  excluded 
the  notion  of  implied  responsibility  to  in- 
dividuals, based  on  neglect  or  nonfeasance, 
and  distinguished  such  cases  from  those  in 
which  the  duty  is  purely  ministerial."  See 
also  the  recent  case  of  Terrell  v.  Louisville 
Water  Co.  31  Ky.  L.  Rep.  1281,  105  S.  W. 
100;  36  Century  Dig.  pp.  2189,  2173,  2174. 
This  question  is  to  be  considered  in  the 
light  of  the  opinion  of  Mr.  Justice  Cooley, 
in  People  ex  rel.  Park  Comrs.  v.  Detroit, 
28  Mich.  228,  15  Am.  Rep.  202,  review  of 
which  will  be  found  in  Dillon's  Municipal 
Corporations,  {  72,  note  1.  We  quote  ma 
follows :  "The  ground  upon  which  the  judg- 
ment in  the  Detroit  Park  Case,  just  men- 
tioned, rests,  as  appears  by  the  opinion  of 
the  court  delivered  by  Cooley,  J.,  is  that  a 
municipal  corporation  like  that  of  Detroit 
will  be  found  to  be  in  part  a  mere  public 
agency  of  the  state,  and,  in  part,  possessed 
of  peculiar  and  local  franchises  and  rights 
which  appertain  to  it  as  legal  personality 
for  its  private  (as  distinguished  from  the 
public)  advantage.  It  is  admitted  that,  in 
all  matters  of  general  concern  there  is  no 
local  right  to  act  independently  of  the  state, 
.  .  .  and  the  state  may  exercise  compul- 
sory authority,  and  enforce  the  perform- 
ance of  local  duties,  either  by  employing  lo- 
cal officers  for  the  purpose  or  through  agents 
or  officers  of  its  own  appointment.  .  .  . 
The  proposition  which  asserts  the  amplitude 
of  legislative  control  over  municipal  corpo- 
rations, when  confined,  as  it  should  be,  to 
such  corporations  as  agencies  of  the  state 
in  its  government,  is  entirely  sound.' "  That 
case  turns  upon  the  ability  of  the  court  to 
say  that  city  parks  appertain  to  it  in  a 
private  (as  distinguish^  from  the  public) 
advantage.    Not  so  the  fire  department    la 
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our  previous  quotation  from  Dillon,  we  find 
that  the  service  is  performed  by  the  corpo- 
ration in  obedience  to  an  act  of  the  legisla- 
ture, a  duty  which  it  has  a  right  to  impose, 
one  in  which  the  corporation  as  such  has  no 
particular .  interest,   from  which  it  derives 
no    (private)    corporate   benefit;    that    the 
officers  of  that  department,  however  select- 
ed, though  they  be  called  officers  of  the  city, 
are  charged  with  a  public  service,  and  are 
a  state  agency  as  contradistinguished  from  a 
local    municipal    agency   pure   and   simple. 
We  adopted  this  view  in  Brink   v.  Grand 
Bapids,  and  we  cite  that  case,  not  because 
it  held  that  city  not  liable  for  the  neglect 
of  the  fire  officers  merely,  but  for  the  rea- 
son given  for  its  immunity.     On  principle 
the  protection  of  the  general  public  from 
the  lou  of  life  and  property  through  fires 
in  congested  centers  must  be  of  concern  to 
the  entire  public  of  the  state,  quite  as  clear- 
ly so  as  the  functions  of  boards  of  health. 
It  must  be  within  the  power  of  the  legisla- 
ture to  provide  for  the  prevention  of  fires, 
explosions,  etc.,  in  every  city,  village,  and 
township  in  the  state  through  agents  of  its 
own,  appointed  by  the  governor,  or  elected 
by  the   locality  to  which  their  duties  are 
confined,  and  it  would  be  difficult  to  distin- 
guish between  the  duties  of  such  and  those 
of  members  of  boards  of  health.    It  is  said 
that   the    same    might    be   said    of   sewers, 
waterworks,  and  public-work  boards,  all  of 
which   have  been  held  matters  of  private, 
rather  than  of  public,  interest,    There  may 
be   difi'erences  of  opinion   about  this,  but, 
whatever  we  might  think  of  that  question, 
it  seems  plain  that  the  establishment  of  fire 
protection  through  departments  equipped  for 
the   prevention  and  extinguishment  is   not 
distinguishable  from  the  prevention  of  the 
same  evil  through  state  fire  wardens  (officers 
common  in  other  states  and  countries),  the 
protection   of   public   health   through  state 
and  local  boards  of  health  and  drain  com- 
missioners, or  public  safety  through  a  board 
of     police    commissioners.     See    Redell     v. 
Moorcs,  63  Neb.  219,  55  L.R.A.  740,  93  Am. 
St.    Kep.    431,    88    N.   W.   243,   Overruling 
State  ex  rel.  Atty.  Gen.  v.  Moores,  55  Neb, 
480,  41  L.R.A.  624,  76  N.  W.  176;  Americus 
▼.  Perry,  114  Oa.  871,  67  L.RJi.  230,  40  S. 
E.   1004;  Newport  v.  Horton,  22  R.  I.  196, 
60  L,.R.A.  330,  47  Atl.  312;  Fox  v.  McDon- 
ald, 101  Ala.  51,  21  L.RJV.  629,  46  Am.  St. 
Rep.  98,  13  So.  416;  State  ex  rel.  McCaus- 
land  T.  Freeman,  61  Kan.  90,  47  L.R.A.  67, 
68  Pac.  969. 

We  think  this  statute  within  the  princi- 
ple of  our  own  case,  and  that  it  is  sus- 
tained by  the  weight  of  authority  elsewhere. 
The  order  should  be  affirmed,  with  costs 
against  respondents. 
16  L.ILA.(N.S.) 


NORTH  OAROIilNA  SUPRBMB 
COUBT. 

ADDIE  D.  TAYLOR 

V. 

SECURITY    LIFE     &     ANNUITY    COM- 
PANY. Appt. 

(146  N.  C.  383,  69  S.  E.  139.) 

Evidence  —  opinion. 

1.  Upon  tne  question  whether  or  not  a 
representation  by  an  applicant  for  insur- 
ance that  he  was  temperate  in  the  use  of 
intoxicating  Ii(]|uor8  was  false,  witnesses 
may,  after  stating  the  basis  of  their  infor- 
mation, state  whether  he  was  temperate  or 
intemperate. 

Trial  -•  number  of  witnesses. 

2.  Permitting  a  large  number  of  persons 
having  knowledge  of  the  facts  to  testify  as 
to  the  temperate  character  of  one  who,  in 
applying  for  life  insurance,  represented  him- 
self as  temperate  with  respect  to  the  use  of 
intoxicating  liquors,  is  not  error. 

Same  —  direction  of  verdict. 

3.  The  court  cannot  direct  the  determina- 
tion of  an  issue  in  favor  of  one  having  the 
burden  of  proof,  when,  upon  the  evidence, 
there  is  ample  room  for  more  than  one  con- 
clusion by  fair-minded  men, 

E>vldence  —  weight. 

4.  Confiicting  evidence  as  to  whether  or 
not  one  who  had  been  known  to  be  under 
the  influence  of  intoxicating  liquor  was  in- 
temperate in  its  use  does  not  require  the 
application  of  the  rule  that  positive  is  of 
greater  weight  than  negative  testimony. 

(November  6,  1907.) 

Case  Ifote.  —  Opinion  evidence  as  to  in- 
temperance of  particiUar  person. 

Although  there  are  many  ea9?s  in  the 
books  in  which  testimony  was  offered  and 
admitted  concerning  the  habits  of  a  certain 
person  in  regard  to  his  temperance  or  in- 
temperance, an  extended  search  has  revealed 
only  a  very  limited  number  of  cases  where- 
in such  testimony  was  sought  to  be  admit- 
ted, and  the  objection  made  to  it  that  it 
was  inadmissible  as  being  opinion  evidence. 
Attention  is  directed  to  the  fact  that  the 
cases  of  the  first  class  are  hereby  expressly 
excluded,  and,  further,  that  this  note  does 
not  cover  the  question  whether  a  nonexpert 
may  give  his  opinion  as  to  whether  or  not, 
at  a  certain  time,  a  person  was,  or  appeared 
to  be,  intoxicated,  the  cases  of  this  latter 
class  having  been  gathered  in  a  case  note  to 
Com.  v.  Eyier,  11   L.R.A.(N.S.)    639. 

Since  it  is  almost  impossible  for  a  wit- 
ness to  recite  fully  and  accurately  to  the 
jury  the  data  from  which,  after  ample  op- 
portunity and  long  observation,  he  has 
drawn  an  opinion  that  a  certain  person  is 
of  intemperate  habits  or  an  habitual  drunk- 
ard, thus  in  eiTect  making  his  opinion  a 
statement  of  a  fact  rather  than  a  mere 
doubtful  opinion  deduced  from  the  obserra- 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Granville  County 
in  plaintilT's  favor  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
life-insurance  policy.    Affirmed. 

Statement  by  Connor,  J.: 

This  is  an  action  for  the  recovery  of  the 
amount  of  a  policy  of  insurance  on  the  life 
of  Frank  L.  Taylor,  issued  by  defendant 
company,  payable  to  plaintiff.  Defendant 
admitted  that  the  policy  issued,  that  plain- 
tiff was  the  beneficiary  named  therein,  the 
death  of  insured,  the  insurable  interest  of 
plaintiff  in  his  life,  and  that  proof  of  death 
had  been  duly  filed.  It  alleged,  by  way  of 
defense,  thai  the  insured  had  made  false 
answers  in  his  application  to  the  following 
questions:  "(14)  Have  you  ever  been  in- 
temperate in  the  use  of  malt  or  spirituous 
liquors!  No.  If  so,  when  and  how  often? 
Never.  (IS)  Do  you  use  malt  or  spirituous 
liquors  now?  No.  If  so,  definitely,  how 
much  and  how  often?  X.  (16)  Do  you 
now,  or  have  you  ever,  used  habitually 
opium,  chloral,  cocaine,  or  any  other  drug? 
No." 

The  following  issues  were  submitted  to 
the  jury:  "(1)  Did  the  insured,  Frank  L. 
Taylor,  represent  in  the  contract  of  insur- 
ance sued  on  that  he  had  never  been  intem- 
perate in  the  use  of  malt  or  spirituoaa  li- 
quors?    Ans.     Yes.      (2)   If  so,  was  such 


representation  false?  An*.  No.  (3)  If  ao. 
was  such  representation  material?  Ans. 
Yes.  (4)  What  sum,  if  any,  is  the  plain- 
tiff entitled  to  recover  of  the  defendant? 
Ans.  $6,066.12,  with  interest  thereon  from 
16  October,  1906." 

Plaintiff  consented  that  the  jury  should 
answer  the  first  and  third  issues  in  the  af 
firmative.  Defendant  took  the  burden  of 
establishing  the  second  issue,  and  introduced 
the  evidence  of  persons  who  were  acquaint- 
ed with  insured  for  several  years  prior  to 
the  date  of  the  application, — knew  his  hab- 
its, etc.  They  testified  in  r^ard  to  his 
habit  in  the  use  of  spirituous  liquor,  based  • 
upon  their  own  knowledge. 

Several  of  defendant's  witnesses  were 
asked  by  plaintiff,  on  cross-examination: 

How  frequently  did  you  see  Frank  Taylor 
while  he  lived  in  Wilson? 

Ans.  Practically  every  day. 

Q.  From  your  knowledge  of  him  and  your 
observation  of  him  from  day  to  day,  would 
you  say  tliat  he  was  a  man  of  intemperate 
habits  in  the  use  of  alcoholic  liquors?  (De- 
fendant objected  and  excepted  to  admission 
of  question.) 

Ans.  No.   (Defendant  excepted.) 

It  was  in  evidence  that  insured  lived  in 
Wilson  from  1901  to  1904.  Plaintiff  intro- 
duced a  number  of  witnesses,  among  them 


tion  of  several  facts,  it  has  been  uniformly 
held,  in  accordance  with  the  rule  laid  down 
in  Taylor  v.  Skcubitt  Life  &  Annuity  Co., 
that,  if  the  witness  has  had  ample  oppor- 
tunity as  a  basis  of  his  information,  he  may 
state  whether  or  not  a  certain  person  is 
temperate  or  intemperate  in  his  habits,  and 
such  evidence  is  not  objectionable  as  being 
opinion  evidence.  Among  these  cases  are: 
Gallagher  v.  People,  120  111.  179,  11  N.  E. 
336;  Smith  v.  Smith,  11  Ky.  L.  Rep.  869. 

In  Stanley  v.  State,  26  Ala.  26,  it  was 
held  competent  for  witnesses  who  were  ac- 
quainted with  the  person  in  question  to 
state  that  such  person  wfis  a  man  of  known 
intemperate  habits,  the  court  saying:  "It 
is  true  that  the  general  rule  forbids  the 
opinions  or  legal  conclusions  of  witnesses 
from  being  given  in  evidence;  but  the  ques- 
tion as  to  intemperate  habits  is  purely  one 
of  fact,  and  it  can  make  no  difference  in 
principle,  that  being  the  case,  that  the  mat- 
ter in  relation  to  which  tlie  witne.4s  is  re- 
quired to  speak  is  made  up  of  more  than 
one  fact.  That  it  is  a  conclusion  is  true; 
but  it  is  no  more  so  than  that  a  man  is  em- 
barrassed with  debt,  which  we  have  held  to 
be  competent  evidence.  .  .  .  There  are 
legal  conclusions  which  the  law  alone  is  au- 
thorized to  draw,  but  this  is  not  one  of 
them."  It  is  probable  that  in  this  case  the 
court  did  not  place  any  emphasis  on  the 
word  "known,"  and  merely  intended  to  de- 
cide that  a  witness  could  testify  that,  to 
his  own  knowledge,  the  person  in  question 
16  L.RJk.(N.8.) 


was  of  intemperate  habits.  A  different  in- 
terpretation, "liowever,  was  placed  upon  the 
foregoing  decision  in  Smith  v.  State,  65 
Ala.  1,  where  a  person  was  brought  to  trial 
for  selling  liquor  to  a  man  of  known  intem- 
perate habits,  and  it  was  held  that,  although 
it  might  be  proper  for  a  witness  to  state 
that  a  person  was  of  intemperate  habits, 
yet  it  could  not  be  permissible  for  him  to 
state  that  these  facts  were  known,  the  court 
expressly  stating  that  it  could  not  concur 
in  the  opinion  expressed  in  the  Stanley 
Case. 

In  Batchelder  v.  Batchelder,  14  N.  H.  380, 
it  was  held  not  to  be  enough  to  prove  a  li- 
belee in  a  divorce  proceeding  an  habitual 
drunkard  by  testifying,  in  strong  general 
terms,  that  he  was  such,  the  court  saying 
that  the  witnesses  should  have  given  the 
particular  facts  and  instances  of  drunken- 
ness, leaving  it  to  the  court  to  judge  wheth- 
er or  not  they  amounted  to  habitual  drunk- 
enness. 

So,  in  Golding  ▼.  Golding,  0  Mo.  App.  602, 
it  was  said  that  testimony  of  experts  and 
familiar  acquaintances  as  to  whether  the 
defendant  in  a  divorce  suit  was  an  habitual 
drunkard  was  properly  excluded. 

Upon  the  question  of  nonexpert  testimoity 
as  to  sanity  or  insanity,  see  subject  note  to 
Ryder  t.  Slate,  38  L.R.A.  721.  On  the  com* 
petency  of  witnesses  to  handwriting,  aes 
subject  note  to  Ratliff  t.  Ratliff,  63  LJLA. 
963. 
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Col.  W.  H.  Osborne,  who  testified  that  he 
lived  in  Greensboro,  and  had  lived  there 
since  1892;  that  he  was  born  and  reared 
in  Oxford;  that  he  knew  the  insured  in 
Greensboro,  when,  in  1904,  he  clerked  in 
the  drug  store  of  J.  D.  Helms ;  that  insured 
lived  in  Greensboro  several  months;  and 
that  witness  saw  him  nearly  every  day. 
Witness  was  asked  by  plaintiff's  counsel: 
"If,  from  his  knowledge  of  insured,  and  his 
observation  of  him  and  his  habits,  he  knew 
whether  insured  was  temperate  or  intemper- 
ate in  the  use  of  malt  or  spirituous  liquors  V 
Witness  answered  that  he  thought  he  did, 
and  that  the  insured  was  temperate.  On 
cross-examination,  witness  testified  that  at 
the  time  referred  to  he  was  mayor  of  Greens- 
boro; that  he  was  at  Helms's  drug  store 
very  often  at  night,  but  rarely,  if  ever,  late 
at  night;  that  he  made  the  drug  store  his 
headquarters ;  and  that  insured  was  on  duty 
when  he  was  there.  J.  D.  Helms  testified 
that  he  lived  in  Greensboro,  conducted  a 
drug  store  there;  that  insured  was  pre- 
scription clerk  in  his  store  from  June  20  to 
October  20,  1904,  and  that  he  (witness) 
had  personal  supervision  of  his  store.  Wit- 
ness was  asked  by  plaintiff's  counsel: 
"From  your  knowledge  of  insured  and  your 
observation  of  him  and  his  habits,  would 
you  say  that  he  was  intemperate  in  the  use 
of  spirituous  or  malt  liquors?"  Witness  re- 
plied: "The  insured  was  temperate."  On 
cross-examination,  witness  said  that  if  in- 
sured ever  drank  he  had  not  heard  of  it. 
T.  M.  Washington  testified:  That  he  left 
Granville  county  in  the  year  1891  and  went 
to  Wilson  county,  where  he  had  lived  ever 
since;  that  he  knew  the  insured  intimately 
while  he  lived  in  Wilson;  that  witness 
saw  insured  every  day,  and  sometimes  sev- 
eral times  a  day  when  witness  was  in  town. 
Witness  was  then  asked  by  plaintiff's  coun- 
sel: "From  your  intimate  acquaintance 
with  insured,  your  opportunities  for  ob- 
serving him  and  his  habits,  was  he  temper- 
ate or  intemperate  in  the  use  of  nialt  or 
spirituous  liquors?"  Answer:  "I  consid- 
er him  temperate.    I  think  I  know." 

To  each  and  every  one  of  the  questions 
and  answers  defendant  duly  excepted.  De- 
fendant's testimony  tended  to  show  that  in- 
sured was  under  the  influence  of  liquor 
several  times  in  Wilson.  Oxford,  Morehead 
city,  Greensboro,  and  once  in  Richmond. 
Defendant,  in  apt  time,  requested  his  Honor 
to  instruct  the  jury  as  set  out  in  the  opin- 
ion, and  to  his  refusal  duly  excepted.  His 
Honor,  in  response  to  defendant's  prayer, 
among  other  things,  instructed  the  jury  as 
follows:  "The  court  charges  the  jury  that 
the  word  'intemperate'  as  used  in  this  ap- 
plication, is  defined  by  the  law  to  mean  as 
follows:  'Intemperance  is  the  use  of  any- 
16  LJlJi.(N.S.) 


thing  beyond  moderation,  and  it  does  not 
necessarily  imply  drunkenness.  An  occa- 
sional use  of  alcoholic  liquors  is  not  to  be 
deemed  intemperance,  but  there  must  be  in- 
dulgence to  such  an  extent  as  would  be  con- 
sidered an  excess.'  The  court  charges  you 
that  an  insurance  company  in  North  Caro- 
lina has  a  right  to  prescribe,  as  a  condition 
precedent  to  the  issuing  of  a  life  policy, 
that  the  applicant  shall  state  in  writing 
whether  or  not  he  has  ever  been  intemper- 
ate in  the  use  of  spirituous  or  malt  liquor, 
and  that  the  answer  to  same  is  a  material 
fact  in  said  application.  Intemperance  does 
not  necessarily  mean  habitual  drunkenness. 
Habitual  drunkenness  is,  of  course,  intem- 
perance, but  there  may  be  intemperance  in 
the  absence  of  habitual  drunkenness.  There- 
fore, if  the  jury  should  find  from  the  evi- 
dence that  during  the  several  years  preced- 
ing the  time  when  the  insured,  Frank  L. 
Taylor,  signed  the  application  for  the  pol- 
icy sued  on  in  this  case,  he  was  often  un- 
der the  influence  of  some  intoxicating  liquor, 
and  was,  from  time  to  time,  what  is  com- 
monly called  drunk,  and  you  should  further 
find  that  he  represented,  when  applying  for 
said  policy,  that  he  had  never  been  intem- 
perate in  the  use  of  malt  or  spirituous  li- 
quors, then,  and  in  that  event,  the  court 
charges  you,  gentlemen,  that  his  answer  to 
the  question,  "Have  you  ever  been  intemper- 
ate in  the  use  of  malt  or  spirituous  liquors  ?' 
was  false,  and  you  should  answer  the  second 
issue,  'Yes.'  If  the  jury  should  find  from 
the  evidence  that  the  insured's  representa- 
tion that  he  had  never  been  intemperate  in 
the  use  of  malt  or  spirituous  liquors  was 
false,  and  that  said  representation  was  ma- 
terial, you  would  then  have  a  plain  duty 
to  perform;  and  the  court  charges  you  that 
this  duty  ought  not  to  1>e  influenced  and 
cannot  be  changed  by  any  consideration  of 
the  manner  in  which  the  interests  of  the 
parties  to  this  cause  may  be  affected.  While 
the  policy  in  question,  under  all  the  circum- 
stances of  this  case,  might  not  be  avoided 
by  proof  of  an  occasional  use  of  malt  or 
spirituous  liquors,  yet  such  occasional  use 
does  not  mean  occasional  sprees  of  drunk- 
enness; and  if  the  jury  should  find  from  the 
evidence  that,  prior  to  the  date  of  the  ap- 
plication in  question,  the  insured  occasion- 
ally, and  from  time  to  time,  with  intervals 
of  perfect  sobriety  of  greater  or  less  dura- 
tion between,  got  on  what  are  called  sprees, 
and  became  intoxicated,  the  court  charges 
you  that  such  sprees,  although  occasional, 
and  although  occurring  with  varying  inter- 
vals of  sobriety,  would  constitute  an  in- 
temperate use  of  malt  or  spirituous  liquors, 
and,  if  you  should  so  find,  it  would  be  your 
duty  to  answer  the  second  issue,  'Yes;'  and 
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the  court  further  charges  you,  if  you  so 
find,  to  answer  the  second  issue,  'Yes.' " 

In  addition  to  the  special  instruction 
given  by  request  of  defendant,  his  Honor 
charged  the  jury  as  follows  upon  the  third 
issue:  "On  the  second  issue,  the  question 
for  you  to  ascertain  is  whether  the  insured, 
Frank  L.  Taylor,  was  ever  intemperate  in 
the  use  of  malt  or  spirituous  liquors.  Al- 
though you  should  find  that  the  insured 
used  malt  or  spirituous  liquors  in  modera- 
tion, or  that  he  even  occasionally  felt  their 
effects,  not  to  intoxication  or  immoderation, 
this  would  not  be  sufficient  to  enable  you  to 
answer  the  third  issue,  'Yes.'  In  order  to 
enable  you  to  answer  this  third  issue,  'Yes,' 
it  is  necessary  for  the  defendant  to  satisfy 
you  by  the  greater  weight  of  the  evidence 
that  the  insured,  Frank  L.  Taylor,  had,  prior 
to  the  application,  been  intemperate  in  the 
use  of  malt  or  spirituous  liquors.  Intem- 
perate means  excessive,  immoderate.  So 
the  question  in  another  form  is  this:  'Had 
the  insured  ever  used  malt  or  spirituous 
liquors  intemperatety,  excessively,  immoder- 
ately T*  If  you  find  from  the  t^timony,  by 
the  greater  weight  of  the  evidence,  that  he 
had  so  used  it  prior  to  the  date  of  his  ap- 
plication, you  will  answer  the  second  issue, 
'Yes.'  If  the  defendant  has  failed  to  so 
satisfy  you,  you  will  answer  the  second  is- 
sue, 'No.'  You  will  consider  all  the  testi- 
mony offered  by  the  defendant  and  by  the 
plaintiff  bearing  on  the  question  as  to  wheth- 
er the  insured  has  been  intemperate  in  the 
use  of  malt  or  spirituous  liquors." 

The  exceptions  to  his  Hraior's  refusal  to 
g^ve  special  instructions  are  noted  in  the 
opinion.  There  was  judgment  upon  the  ver- 
dict.   Defendant  excepted  and  appealed. 

Messrs.  Brooks  A  Thomson,  F.  P. 
Hobgood,  Jr.,  and  A.  A.  Hicks  for  ap- 
pellant. 

Messrs.  Graham  A  Devin  and  B.  S. 
Royster,  for  appellee: 

The  evidence  was  competent. 

Watson,  Damages  for  Personal  Injuries, 
619;  1  Greenl.  Ev.  12th  ed.  440a;  McKel- 
vey,  Ev.  H  124-126;  Abbott,  Trial  Ev.  118; 
12  Am.  A,  Eng.  Enc.  I.AW,  2d  ed.  p.  490; 
Doe  ex  dem.  McDougald  v.  McLean,  60  N. 
C.  (1  Winst.  L.)  120;  1  Elliott,  Ev.  {  676; 
Baltimore  A,  0.  R.  Co.  v.  Schultz,  43  Ohio 
St.  270,  54  Am.  Rep.  805,  1  N.  E.  324; 
Com.  ▼.  Sturtivant,  117  Mass.  122,  19  Am. 
Rep.  401;  Wigmore,  Ev.  f  1922;  17  Cyc. 
Law  &  Proc.  p.  216;  State  v.  Mace,  118  N. 
C.  1244,  24  S.  E.  798;  Sherrill  v.  Western 
U.  Teleg.  Co.  117  N.  C.  363,  23  S.  E.  277; 
Clary  v.  Clary,  24  N.  C.  (2  Ired.  L.)  78; 
McRae  v.  Malloy,  93  N.  C.  160;  Whiteker 
T.  Hamilton,  126  N.  C.  466,  36  S.  E.  816; 
McLeary  v.  Norment,  84  N.  C.  236;  State 
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V.  Edwards,  112  N.  C.  901,  17  8.  E.  621; 
Beal  V.  Robeson,  30  N.  C.  (8  Ired.  L.)  276; 
Kuhlman  v.  Wieben,  1C9  Iowa,  188,  2  L.R. 
A.(N.8.)  666,  106  N.  W.  446;  Am.  Dig. 
Century  ed.  1906,  p.  1618;  Oilliland  v.  Board 
of  Education,  141  N.  C.  486,  64  S.  E.  413; 
Smith  v.  Smith,  117  N.  C.  326, 23  8.  E.  270; 
State  V.  PotU,  100  N.  C.  457,6  8.  E.657; 
Bost  V.  Bost,  87  N.  C.  477 ;  Horah  v.  Knox,  87 
N.  C.  483 ;  Beard  v.  Southern  R.  Co.  143  N. 
C.  130,  65  S.  E.  606;  Chicago  City  R.  Co. 
V.  Van  Vleck,  143  111.  480,  32  N.  E.  262; 
State  V.  Turner,  143  N.  C.  041,  67  S.  E.  158; 
Neudeck  v.  Grand  Lodge,  A.  O.  U.  W.  61 
Mo.  App.  97;  Campbell  v.  Fidelity  &  C.  Co. 
109.  Ky.  661,  60  S.  W.  492;  Burt  v.  Burt, 
168  Mass.  204,  46  N.  E.  622;  Edwards  v. 
Worcester,  172  Mass.  104,  61  N.  E.  447; 
Stacy  V.  Portland  Pub.  Co.  68  Me.  279; 
McKillop  V.  Duluth  Street  R.  Co.  63  Minn. 
532,  66  N.  W.  739;  Magouirk  v.  Western 
U.  Teleg.  Co.  79  Miss.  632,  89  Am.  St.  Rep. 
663,  31  So.  206;  State  v.  Brown,  28  Or.  147, 
41  Pac.  1042. 

Ck>nnor,  J.,  delivered  the  opinion  of  the 
court: 

The  learned  counsel  for  defendant  pressed 
the  exceptions  to  the  admission  of  the  state- 
ment of  witnesses,  based  upon  personal 
knowledge  and  observation,  that  insured,  at 
the  time  of  his  application,  was  not  intem- 
perate in  the  use  of  spirituous  liquors.  The 
arjniment  assumes  that  the  testimony  comes 
within  the  definition  of  "opinion  evidence." 
Plaintiff  insists  that,  properly  interpreted, 
it  is  the  statement  by  Uie  witness  of  a  fact, 
and  not  the  expression  of  an  opinion.  It 
has  been  said  that,  "if  the  witness  had  op- 
portunity to  know  relevant  facta  himself, 
and  did  observe  and  note  them,"  his  evi- 
dence, although  expressed  in  the  form  of  an 
opinion,  is  really  the  statement  of  a  fact. 
Gilliland  v.  Board  of  Education,  141  N.  C. 
482,  64  8.  E.  413,  citing  Greenl.  Ev.  16th 
ed.  441.  It  is  very  diflBcuit  to  draw  the 
line  between  testimony  in  which  the  wit- 
ness states  a  fact, — ascertained  from  obser- 
vation, sensation,  or  other  media, — and  that 
in  which  he  gives  expression  to  an  opinion 
by  observing  a  number  of  facts,  from  which, 
by  a  mental  operation,  he  comes  to  a  con- 
clusion. Judges  have  felt  themselves  em- 
barrassed by  the  general  rule  that,  except 
within  certain  limitations,  only  facts,  as 
distinguished  from  conclusions  or  opinions, 
were  competent  to  be  given  in  evidence.  It 
is  not  improbable  that  too  much  refinement 
has  found  its  way  into  judicial  opinions, 
and  that  the  pr«M;tical  side  of  the  subject 
has  suffered  at  the  expense  of  substantial 
truth  and  justice.  The  effort  to  relieve  the 
law  from  what  has  been  termed  "iwdantry," 
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mad  placisjr  it  upon  a  basis  suited  to  the 
practical  affairs  of  life,  in  this  respect,  is 
both  interesting  and  instructive.  Probably, 
in  our  jurisprudence,  the  most  successful 
and  well-sustained  effort  in  this  respect  is 
found  in  the  opinion  of  Gaston,  J.,  in  Clary  t. 
Clary,  24  N.  C.  (2  Ired.  L.)  78,  referred  to 
by  Judge  Redfield  as  being  done  "with  great 
ability  and  abundant  success."  Redfield, 
Wills,  143,  note  10.  Professor  Wigmore 
thus  refers  to  this  opinion,  and  that  of  Jus- 
tice Doe  of  New  Hampshire.  After  refer- 
ring to  the  controversy  regarding  the  ad- 
missibility of  the  class  of  testimony  pre- 
sented in  this  appeal,  he  says:  "Generally, 
the  view  favoring  admission  prevailed;  the 
great  lawmaking  and  argument-furnishing 
precedent  for  the  earlier  rulings  being  the 
opinion  of  Mr.  Justice  Gaston  in  Clary  t. 
Clary,  in  North  Carolina  in  I84I,  and  for 
the  more  recent  rulings,  the  opinions  of 
Mr.  Justice  Doe,  dissenting,  in  Boardman 
V.  Woodman  (1866)  47  N.  H.  144,  and  of 
Mr.  Justice  Foster  in  Hardy  v.  Merrill,  in 
the  same  court,  in  1875,  56  N.  H.  250,  22 
Am.  Rep.  441.  The  opinion  of  Mr.  Justice 
Doe  succeeded  in  bringing  about  a  change 
of  heart  in  his  own'  court  and  is  the  arsenal 
of  arguments,  to  whose  supplies  it  is  chiefly 
due  that  the  courts  of  the  country  are  to- 
day so  nearly  unanimous  in  accepting  the 
common-sense  view  of  the  subject."  [3  Wig- 
more,  Ev.  {  1933.]  After  defining  the  "opin- 
ion rule"  as  applied  to  cases  in  which  "ex- 
pert evidence"  was  admissible.  Judge  Gas- 
ton says:  "But  judgment  founded  on  ac- 
tual observation  of  the  capacity,  disposition, 
temper,  character,  peculiarities  of  habit, 
form,  features,  or  handwriting  of  others,  is 
more  than  mere  opinion.  It  approaches  to 
knowledge,  and  is  knowledge,  so  far  as  the 
imperfection  of  human  nature  will  permit 
knowledge  of  these  things  to  be  acquired, 
and  the  result  thus  acquired  should  be  com- 
municated to  the  jury,  because  they  have 
not  had  the  opportunities  of  personal  ob- 
servation, and  because  in  no  other  way  can 
they  effectually  have  the  benefit  of  the 
knowledge  gained  by  the  observations  of  oth- 
ers." 

The  record  in  this  case  illustrates  the 
truth  of  the  observation  of  the  learned 
judge.  The  question  asked  the  insured  is 
whether  he  has  ever  been  intemperate  in  the 
use  of  liquors.  This  question  is  addressed, 
not  to  the  opinion  of  the  applicant,  but  to 
the  fact,  based  upon  th;  assumption  that  he 
baa  knowledge  of  the  fact  in  regard  to  which 
he  is  asked.  For  the  purpose  of  showing 
that  the  answer  is  not  true,  defendant  intro- 
duces several  witnesses,  and  asks  them 
whether  they  have  seen  him  "under  the  in- 
fluence of  alcoholic  stimulants."  They  are 
not  confined  to  the  inquiry  whether  they 
M  LJIA.(N.8.) 


have  seen  him  drink  liquor, — if  so,  how 
much,  and  at  what  intervals  of  time,  and 
then  asked  what  he  said,  did,  etc.,  so  that 
the  jury  could  draw  their  conclusions.  The 
course  of  examination  pursued  was  clearly 
admissible,  because  it  is  uniformly  held 
competent  to  ask  a  witness  whether  a  per- 
son was  intoxicated  (under  the  influence  of 
liquor) ;  that  being  a  fact  known  to  the 
witness  from  observation  of  conduct,  other 
facts,  etc.  Why  may  not  the  witness,  after 
stating  the  basis  of  his  knowledge,  be  asked, 
with  equal  reason,  whether  the  applicant 
was  intemperate?  It  is  not  easy  to  see 
why  one  class  of  testimony  is  to  be  regarded 
as  fact,  while  the  other  is  opinion.  If  the 
question  asked  the  insured  had  been,  "Have 
^ou  been  under  the  influence  of  liquor  with- 
in one  year?"  it  would  have  been  competent 
to  ask  a  witness  the  direct  question,  "Have 
you  seen  the  insured  under  the  influence  of 
liquor  within  one  year?"  Wherein  is  the 
distinction  in  principle  between  the  two 
questions?  To  answer  the  first  requires 
large  data,  knowledge,  or  observation  ex- 
tending over  a  longer  period,  but  is  none 
the  less  a  conclusion  of  fact,  drawn  from 
personal  knowledge  and  observation.  That 
a  witness  may,  having  first  stated  knowl- 
edge of  the  essential  facts,  be  asked  whether 
a  person  was  well  or  sick,  angry  or  other- 
wise, and  a  multitude  of  other  questions  of 
like  character,  is  settled  beyond  controversy. 
For  a  collection  of  the  cases  illustrating 
the  extent  to  which  the  courts  of  this  coun- 
try have  gone  in  extending  the  principle 
upon  which  this  class  of  testimony  is  ad- 
mitted,, see  1  Greenl.  Ev.  16th  ed.  441;  3 
Wigmore,  Ev.  {  1938,  note  2.  Greenleaf 
says:  "There  is,  therefore,  no  rule  admit- 
ting opinions  or  inferences  when  made  by 
one  class  of  persons  (experts),  and  exclud- 
ing them  when  made  by  another  class  (lay- 
men); but  there  is  a  rule  excluding  them 
whenever  they  are  superfluous,  and  admit- 
ting them  whenever  they  are  not."  After 
stating  the  rule,  as  applied  to  persons  hay- 
ing special  skill  or  knowledge,  he  says: 
"Secondly.  From  persons  who  have  no  spe- 
cial skill,  but  have  personally  observed  the  - 
matter  in  issue,  and  cannot  adequately  state 
or  recite  the  data  so  fully  and  accurately 
as  to  put  the  jury  completely  in  the  wit- 
ness's place  and  enable  them  equally  w;ell 
to  draw  the  inference.  The  absurdities 
which  disfigure  the  application  of  the  rule 
come  chiefly  from  a  too  illiberal  interpreta- 
tion of  the  latter  notion;  t.  e.,  it  is  fre- 
quently ruled  that  a  personal  observer  can 
sufficiently  state  the  observed  data  without 
adding  his  inference,  although  a  just  view 
of  the  situation  would  recognize  that  too 
much  credit  has  been  given  to  the  witness's 
powers  of  narration,  and  that,  in  truth,  it  is 
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impossible  for  the  data  to  be  fully  recited." 
The  rule,  with  its  limitations,  underwent  a 
most  able  and  exhaustive  discussion  in  the 
supreme  court  of  New  Hampshire,  begin- 
ning with  the  dissenting  opinion  of  Mr.  Jus- 
tice Doe,  in  Boardman  v.  Woodman  and 
State  V.  Pike,  49  N.  H.  399,  0  Am.  Rep. 
633,  and  the  adaption  of  his  opinion  by 
Foster,  Ch.  J.,  in  Hardy  v.  Merrill,  as  stat- 
ed by  Professor  Wigmore.  It  is  interesting 
to  note,  as  said  by  Greenleaf  <441),  that  "a 
more  liberal  tendency,  in  this  respect,  seems 
to  be  making  its  way  in  recent  times."  All 
of  the  writers  on  the  law  of  evidence  agree 
"that  the  reports  are  overloaded  with  de- 
cisions of  the  sort  that  ought  never  to  have 
been  called  for."  While  it  may  be  difficult 
to  reconcile  all  of  the  cases  in  our  reports, 
we  think  that,  upon  a  careful  examination 
of  the  peculiar  facts  in  each  case,  there  will 
be  found  a  recognition  of  the  principle  an- 
nounced in  Clary  v.  Clary,  supra.  In  Mc- 
Rae  v.  Malloy,  93  N.  C,  at  page  160,  Smith, 
Ch.  J.,  says  of  this  class  of  testimony :  "The 
opinion  is  but  a  condensed  and  summary 
method  of  stating  the  result  of  personal 
observations  and  communications  with  the 
party."  In  Knickerbocker  L.  Ins.  Co.  v. 
Foley,  105  U.  S.  350,  26  L.  ed.  1055,  the 
question  and  answer  appear  to  have  been 
admitted  without  objection.  Field,  J.,  in 
the  opinion,  says  of  the  witnesses:  "All  of 
them  testified  from  their  observation  of  the 
conduct  of  the  deceased,  and  the  jury  would 
properly  give  weight  to  the  testimony,  not 
according  to  the  positiveness  of  the  aver- 
ments of  the  witnesses  as  to  their  knowl- 
edge, but,  other  considerations  being  equal, 
according  to  their  opportunities  of  obser- 
vation of  the  deceased's  conduct,  and  the 
manner  in  which  those  opportunities  had 
been  improved."  He  further  says:  "The 
question  was  as  to  the  habits  of  the  insured. 
His  occa.'iional  use  of  intoxicating  liquors 
did  not  render  him  a  man  of  intemperate 
habits,  nor  would  an  exceptional  case  of  ex- 
cess justify  the  application  of  this  charac- 
ter to  him;"  concluding:  "And  the  testi- 
mony of  witnesses  who  had  been  intimate 
with  him  for  years,  and  knew  his  general 
habits,  may  well  have  satisfied  the  jury 
that,  whatever  excesses  he  may  at  times 
have  committed,  he  was  not  habitually  in- 
temperate." Mr.  MoKelvey,  after  stating 
the  general  rule  excluding  opinion  evidence, 
notes  the  exceptions  to  the  rule,  or,  speak- 
ing more  accurately,  testimony  which  is 
sometimes  erroneously  supposed  to  come 
within  it:  "The  matters  referred  to  are 
those  of  which  the  mind  acquires  knowl- 
edge by  the  simultaneous  action  of  several 
of  the  sense!),  so  that  an  impression  is  pro- 
duced on  the  mind  which  cannot  be  traced 
to  any  one  fact  perceived  by  a  single  3?nse, 
16  L.RA^.(N.S.) 


but  a  statement  of  which  is,  nevertheleaa, 
.  .  .  a  fact.  A  witness  may  say  that  a 
man  appeared  intoxicated,  or  angry,  or 
pleased.  In  one  sense  the  statement  la  a 
conclusion  or  opinion  of  the  witness;  but, 
in  a  legal  sense,  and  within  the  meaning  of 
the  phrase,  'matter  of  fact,'  as  used  in  the 
law  of  evidence,  it  is  not  opinion,  but  is  one 
of  the  class  of  things  above  mentioned,  which 
are  better  regarded  as  matters  of  fact.  The 
appearance  of  a  man,  his  actions,  his  ex- 
pression, his  conversation, — a  series  of 
things, — go  to  make  up  the  mental  picture 
in  the  mind  of  the  witness  which  leads  to  a 
knowledge  which  is  as  certain,  and  as  much 
a  matter  of  fact,  as  if  he  testified  from  evi- 
dence presented  to  his  eyes,  to  the  color  of  a 
person's  hair,  or  any  other  physical  fact  of 
like  nature."  Evidence,  174;  Connecticut 
Mut.  L.  Ins.  Co.  V.  Lathrop,  111  U.  S.  612. 
28  L.  ed.  536,  4  Sup.  Ct.  Rep.  533.  It  would 
serve  no  good  purpose  to  review  tiie  deci- 
sions made  by  this  court  in  the  cases  cited 
in  defendant's  brief.  We  have  examined 
them.  Several  may  be  distinguished,  while 
it  may  be  that,  in  some,  the  court  has  fallen 
into  the  error  of  overmuch  nicety  of  refine- 
ment. As  said  by  Prof.  Thayer  in  his  admi- 
rable Treatise :  "The  law  of  evidence  is  the 
creature  of  experience,  rather  than  logic." 
See  also  Holmes,  Common  Law,  156. 

It  may  be  well  t«  keep  in  view  that  this 
class  of  testimony  is  not  to  be  confused  with 
"expert  evidence."  There,  the  opinion  of 
the  witness  is  admitted,  not  because  he  has 
knowledge  of  the  matter  or  conditions  in 
regard  to  which  he  testifies,  but,  upon  an 
assumed  state  of  facts,  sustained  by  evi- 
dence, he,  by  reason  of  his  skill  or  learn- 
ing, is  competent  to  form  opinions.  The 
distinction  is  clearly  stated  in  McKelvey, 
Ev.  176  et  seq.  The  defendant  complains 
that  a  large  number  of  witnesses,  many  of 
them  of  great  weight  in  the  community, 
were  permitted  to  testify.  The  obvious  an- 
swer to  this  objection  is  that,  if  insured 
was  known  to  a  large  number  of  persona, 
his  habits,  conduct,  demeanor,  etc.,  and  they 
all  concur  in  the  conclusion,  formed  from 
knowledge,  that  he  was  temperate,  the  quea- 
tion  is  thereby  removed  from  the  plane  of 
conjecture  (opinion)  and  placed  upon  "hard 
fact."  We  are  of  the  opinion,  both  upon 
reason  and  authority,  that  the  testimony 
to  which  exception  was  taken  was  properly 
admitted. 

The  court  could  not  have  directed  the 
jury  to  answer  the  issue  as  a  matter  of 
law.  The  affirmative  was  upon  the  defend- 
ant, and  certainly  it  could  not  be  said  that 
there  was  not  ample  room  for  more  than 
one  conclusion  by  fair-minded  men.  In  the 
brief,  the  first,  second,  fifth,  and  ninth  ea- 
signments  of  error  are  conceded  to  involTC 
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this  oontention.  The  sixth  and  seventh  as- 
signments raise  the  much-discussed  question 
regarding  the  weight  to  be  attached  to  posi- 
tive and  negative  testimony.  We  do  not 
think  that  the  rule  for  which  defendant 
contends  applies  in  this  case.  The  question 
was  not  whether  any  witness  had  seen  the 
insured  under  the  influence  of  liquor,  but, 
c(.«iceding  that  he  was  so  seen,  as  testified, 
he  was  not  thereby  shown  to  be  intemper- 
ate. While  this  court  has  approved  the  in- 
struction as  given  in  State  v.  Murray,  139 
N.  C.  540,  51  S.  E.  775,  and  we  do  not  ques- 
tion the  wisdom  of  giving  it  when  the  tes- 
timony presents  the  contention,  for  the  pur- 
pose of  aiding  the  jury,  we  should  hesitate 
to  find  reversible  error  in  the  failure  to 
give  it,  when  the  other  instructions,  as  in 
this  ease,  point  out  the  manner  in  which 
the  testimony  should  be  considered.  An 
examination  of  the  testimony  fails  to  dis- 
close any  substantial  contradictory  state- 
ments by  the  several  witnesses.  The  real 
question  was  whether,  conceding  the  truth 
of  defendant's  testimony,  the  insured  had 
ever  been  intemperate  in  the  use  of  alco- 
holic liquor.  This  was  fairly  submitted  to 
the  jury,  and  they  found  against  the  con- 
tention of  defendant. 

We  find  no  reversible  error. 

The  judgment  must  be  affirmed. 

Walker,  J.,  concurring: 

The  opinion  of  the  court  in  this  case  does 
not  conflict,  as  I  understand*  it,  with  the 
rule  of  evidence  that  a  witness  cannot  give 
his  opinion,  in  answer  to  a  question  which 
involves  a  matter  of  law  as  one  of  its  in- 
gredients, as,  for  example,  whether  a  cer- 
tain person  had  or  had  not  sufficient  mental 
capacity  to  execute  a  deed  or  will  or  to 
make  a  contract;  what  is  mental  capacity, 
and  the  standard  by  which  it  is  to  be  gauged, 
being  questions  of  law.  I  adhere  to  what 
I  said  in  the  case  of  Re  Peterson,  136  N.  C. 
at  page  28,  48  S.  E.  561,  and  concur  in  the 
decision  of  the  court  in  this  case,  because 
I  do  not  think  the  questions  which  are  now 
ruled  to  be  competent  fall  within  the  prin- 
ciple discussed  by  me  in  that  case.  There 
is  a  wide  difference  between  mental  condi- 
tion or  soundness  and  mental  capacity,  and, 
if  this  difference  is  carefully  regarded,  most 
of  the  cases  in  our  reports  can  easily  be 
reconciled.  Crowell  v.  Kirk,  14  N.  0.  (3 
Dev.  L.)  366;  Clary  v.  Clary,  24  N.  C.  (2 
Ired.  L.)  78;  Smith  v.  Smith,  117  N.  C. 
326,  23  N.  E.  270;  Lawson,  Expert  &  Opin- 
ion Ev.  2d  ed.  p.  165;  Fairchild  v.  Bascomb, 
35  Vt.  416;  Reg.  v.  Richards,  1  Fost.  &  P. 
87;  Walker  t.  Walker,  34  Ala.  470;  Re  Ar- 
nold, 14  Hun,  625.  The  case  of  Whitaker 
V.  Hamilton,  126  N.  C.  465,  35  S.  E.  815, 
was,  in  my  opinion,  erroneously  decided, 
16  LJl.A.(N.S.) 


and  should  be  overruled.  A  witness  is  no 
more  competent  to  express  an  opinion  as 
to  the  mental  capacity  of  a  testator  to  make 
his  will  than  he  would  be  to  state  Aat  an 
act  was  negligently  done, — ^both  involving 
questions  of  law.  The  latter  kind  of  testi- 
mony this  court  has  steadily  and  consist- 
ently held  to  be  incompetent.  Tillett  v. 
Norfolk  4  W.  R.  Co.  118  N.  C.  1031,  24  S. 
E.  111.  Nor  can  he  state  that  another  has 
acted  bona  fide.  Wolf  v.  Arthur,  112  N.  C. 
691,  16  S.  E.  843.  In  Tillett  v.  Norfolk  & 
W.  R.  Co.  at  page  1042  of  118  N.  C,  Jus- 
tice Avery  said :  "When,  therefore,  the  wit- 
ness was  asked  to  state  whether  a  car  was 
coupled  in  a  negligent  manner,  the  ques- 
tion was  calculated  to  elicit  an  opinion 
upon  one  of  the  very  questions  which  the 
jury  were  impaneled  to  decide,  and  the  ob- 
jection to  its  competency,  being  made  in  apt 
time,  waa  properly  sustained."  Smith  v. 
Smith,  supra.  Mental  state  may  be  proved 
by  a  witness's  opinion,  as  in  McRae  v.  Mal- 
loy,  93  N.  C.  160,  cited  in  the  opinion  of 
the  court.  See  also  Sherrill  v.  Western  U. 
Teleg.  Co.  117  N.  C.  353,  23  8.  E.  277.  It  is 
also  competent  for  a  witness  to  give  his 
opinion  as  to  whether  a  person  is  a  negro 
or  not  (Hopkins  v.  Bowers,  111  N.  C.  175, 
16  S.  E.  1),  or  that  his  appearance  indicates 
the  presence  of  negro  blood  in  his  veins,  as 
in  Gilliland  v.  Board  of  Education,  141  N. 
C.  482,  54  S.  £.  413.  But,  in  all  the  cases 
just  noted,  and  in  those  cited  in  the  opin- 
ion of  the  court,  as  well  as  in  the  principal 
case,  the  inquiry  referred  to  a  state  or  con- 
dition not  complicated  with  a  question  of 
law.  A  witness  cannot  give  his  opinion  as 
to  what  the  law  is,  either  directly  or  indi- 
rectly, unless  that  is  the  very  issue  involved 
or  the  subject  of  inquiry,  as  when  it  relates 
to  the  law  of  some  other  jurisdiction,  and 
he  is  called  as  a  professional  expert  to  prove 
it.  That  a  nonexpert  should  not  be  asked 
a  question  requiring  him  to  express  his  opin- 
ion upon  a  question  of  law  would  seem  to  be 
a  proposition  so  plain  as  not  to  require 
any  argument  to  demonstrate  its  correct- 
ness. He  could  just  as  well  be  asked  if  a 
will  or  deed  had  been  properly  executed. 
It  is  not  the  nature  of  the  particular  ques- 
tion of  law  involved,  but  the  fact  that  it 
involves  a  question  of  law,  which  renders 
the  witness  incompetent  to  answer  such  a 
question. 

Although  concurring  with  the  court,  I 
have  discussed  this  matter  in  a  separate 
opinion  because  it  is  considered  by  me  as 
very  important  to  preserve  the  true  and 
proper  distinction  which  separates  compe- 
tent from  incompetent  evidence;  otherwise 
great  injustice  may  be  done  in  the  trial  of 
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Mortgage  —  assignment  —  effect. 

1.  An  assignment  of  a  mortgage  carries 
with  it  the  option  contained  therein  to  de- 
clare the  entire  debt  due  upon  failure  to  pay 
instalments  of  principal,  interpst,  and  taxes 
as  they  become  due,  although  it  is  not  in 
terms  granted  to  the  assignee,  where  a  mort- 
gage is  regarded  as  a  mere  lien  for  security 
of  the  debt. 

Same  —  partial    payment  —  termination 
of  right. 

2.  The  exercise  of  an  option  to  declare  due 
the  entire  debt  secured  by  a  mortgage  ter- 
minates the  right  to  make  partial  payments, 
and  secure  a  partial  release  of  property  from 
a  mortjrage,  "prior  to  maturity"  of  the  mort- 
gage debt. 

Same  —  fopeclosnre  —  attopney's  fee. 

3.  Upon  foreclosure  of  a  mortgage  de- 
clared due  for  failure  to  pay  instalments,  the 
attorney's  fee  should  be  based  on  a  recovery 
of  the  entire  indebtedness. 

Contract  —  explanation  —  evidence. 

4.  Upon  the  question  of  the  interpretation 
of  unambiguous  written  contracts  between  a 
mortgagor  and  an  assignee  of  the  mortgage, 
evidence  of  transactions  between  mortgagor 
and  the  original  mortgagee  is  not  admissi- 
ble. 

Evidence  —  mortgage    foreclosure  —  re- 
fusal of  release. 

5.  Evidence  that  a  mortgagor  would  have 
sold  property  enough  to  pay  arrearages  due 
at  the  time  the  mortgagee  declared  the  whole 
sum  due  and  payable  for  nonpayment  of  in- 
stalments, if  the  mortgagee  had  executed  re- 


leases according '  to  contract,  is  inadmiaai' 
ble  in  an  action  to  foreclose  the  mortgage, 
since  the  right  to  a  release  was  terminated 
by  the  act  of  declaring  the  whole  sum  due. 

(March  23,  1908.) 

CROSS  APPEALS  by  plaintiff  and  the  de- 
fendant land  company  from  a  judg- 
ment of  the  Superior  Court  for  Whatcom 
County  in  a  Suit  to  foreclose  a  mortgage; 
plaintiff  appealing  from  so  much  of  the 
judgment  as  required  a  release  of  a  part  of 
the  property,  and  defendant  appealing  from 
so  mucn  as  disallowed  a  claim  for  damages 
for  refusal  to  allow  releases.  Reversed  oa 
plaintiff's  appeal. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Newman  A  Howard,  for  plain- 
tiff: 

The  provisions  of  a  mortgage  are  not  per- 
sonal to  the  mortgagee,  but  inure  to  the 
owner  of  any  part  of  the  debt  thereby  se- 
cured. 

New  England  Loan  &,  T.  Co.  v.  Robinson. 
56  Neb.  60,  71  Am.  St.  Rep.  657,  76  N.  W. 
415;  Stewart  v.  Preston,  I  Fla.  10,  44  Am. 
Dec.  621 ;  Fischer  v.  Woodruff,  25  Wash.  67, 
87  Am.  St.  Rep.  743,  64  Pac.  923;  Stewart 
V.  Ludlow,  68  111.  App.  340;  Kansas  Loan  ft 
T.  Co.  V.  Gill,  2  Kan.  App.  488,  43  Pac.  991; 
Brand  v.  Smith,  99  Mich.  395,  58  N.  W.  363. 

The  word  "maturity"  must  be  construed 
to  mean  maturity  of  any  instalment  of  prin- 
cipal or  interest,  or  maturity  of  the  entire 
indebtedness,  in  any  of  the  modes  or  man- 
ners prescribed  in  the  mortgage. 

Johnson  v.  Irwin,  16  Wash.  652,  48  Pac. 
345;  Parker  v.  Olliver,  106  Ala.  549,  18 
So.  40;  Whitcher  v.  Webb,  44  Cal.  127; 
Swearingen  v.  I^ahner,  93  Iowa.  147,  26 
L.R.A.  766,  57  Am.  St.  Rep.  261.  61  N. 
W.  431;  Curran  v.  Houston,  201  III.  442, 
66  N.  E.  228. 


Case  Note.  —  Right  of  aaMgnee  of  mort- 
gage  to  enforce  option  to  det^re  en- 
tire mortgage  due  for  defatiU  of  pay- 
ments. 

An  assignee  of  a  mortgage  which  confers 
upon  the  mortgagee  an  option  to  declare  the 
whole  amount  of  principal  and  interest  to 
be  due  upon  default  in  the  payment  of  any 
instalment  thereof,  or  in  the  payment  of 
taxes  as  they  become  due,  may  exercise  such 
option  notwithstanding  there  are  no  words 
of  succession  in  the  option  clause.  Babt- 
UTT  Estate  Co.  v.  Faibhaven  Laud  Co.; 
Redman  v.  Purrington,  65  Cal.  271,  3  Pac 
883;  Stewart  v.  Ludlow,  68  111.  App.  349; 
Bergman  v.  Fortescue  (N.  J.  Ch.)  69  Atl. 
474;  Swett  v.  Stark,  31  Fed.  858. 

In  the  following  cases,  where  it  was  held 
that  an  assignee  of  a  mortgage  might  exer- 
cis,>  such  an  option,  the  express  terms  there- 
of included  the  mortgagee,  his  represent- 
15  L.R.A.(N.S.) 


atives,  and  assigns:  Brand  v.  Smith,  99 
Mich.  395,  58  N.  W.  363;  Morgan  v.  South 
Milwaukee  Lake  View  Co.  97  Wis.  275,  72 
N.  W.  872. 

A  provision  of  a  mortgage  "that,  if  default 
should  be  made  in  the  payment  of  any  of 
the  .  .  .  notes,  then  each  and  all  of  said 
notes  should  fall  due  upon  the  happening  of 
any  such  default,  and  this  mortgage  to  be- 
come absolute  as  to  all  of  said  notes  remain- 
ing unpaid  at  the  period  of  such  default," 
is  for  the  advantage  of  the  mortgagee  or  his 
assigns.  McClelland  v.  Bishop,  42  Ohio  St. 
113. 

Cases  passing  upon  the  right  of  the  holder 
of  part  of  the  obligations  secured  by  a  mort- 
gage to  exercise  such  an  option  are  not  in- 
cluded in  this  note. 

As  to  the  right  to  foreclose  a  mortgage  for 
a  part  of  the  mortgage  debt,  see  note  to 
Curtis  T.  Cutler,  37  L.R.A.  737. 
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The  right  to  releases  is  gone  l.pon  a  breach 
in  the  terms  and  conditions  of  the  mortgage 
contract. 

1  Jones,  Mortg.  6th  ed.  f  79;  Werner  v. 
Tuch,  52  Hun,  269,  5  N.  Y.  Supp.  219;  35 
Am.  Dig.  Century  ed.  1619;  Balawin  v.  Bene- 
dict, 111  Iowa,  741,  82  N.  W.  957;  Pierce  v. 
Kneeland,  16  Wis.  673,  84  Am.  Dec.  726. 

Messrs.  Black,  KIndall  A  Kenyon  and 
Dorr  A  Hadley,  for  defendant: 

The  right  to  release  exists  intact  until 
the  mortgage  matures,  and  is  extinguished 
only  by  a  decree,  except  where  the  agreement 
to  give  releases  is  limited  to  the  period  dur- 
ing which  the  mortgagor  is  not  in  default. 

Vawter  t.  Crafts,  41  Minn.  14,  42 
y.  W.  483;  Gammel  t.  Goode,  103  Iowa, 
301,  72  N.  W.  631;  CUrk  v.  Fontain,  135 
Mass.  464,  144  Mass.  287,  10  N.  E.  831; 
Lane  ▼.  Allen,  162  111.  426,  44  N.  E.  831; 
Nims  T.  Vaughn,  40  Mich.  356. 

The  option  given  the  second  party  to  the 
mortgage  to  declare  the  indebtedness  due 
under  certain  conditions  is  a  personal  privi- 
lege, and  does  not  pass  by  assignment. 

Arkansas  Valley  Smelting  Co.  v.  Belden 
Min.  Co.  127  U.  S.  379,  32  L.  ed.  246,  8 
Sup.  Ct.  Rep.  1308;  Delaware  County  v.  Die- 
bold  Safe  ft  Lock  Co.  133  U.  S.  473,  33  L. 
ed.  674,"  10  Sup.  Ct.  Rep.  399;  Sebrell  v. 
Couch,  55  Ind.  122;  Pierce  v.  Kneeland,  16 
Wis.  674,  84  Am.  Dec.  726;  Boston  Ice  Co. 
V.  Potter,  123  Mass.  28,  25  Am.  Rep.  9; 
Squier  v.  Shepard,  38  N.  J.  Eq.  331;  Mc- 
Queen ▼.  Chouteau,  20  Mo.  222,  64  Am.  Dec. 
178;  Newton  v.  Newton,  11  R.  I.  390,  23 
Am.  Rep.  476;  Sutherland  v.  Parkins,  75  111. 
338;  Perkins  ▼.  Hadsell,  60  III.  216. 

Follerton,  J.,  delivered  the  opinion  of 
the  court: 

In  this  action  the  Bartlett  Estate  Com- 
pany, plaintiff  below,  sought  to  recover  from 
the  defendant  Fairhaven  Land  Company  up- 
on six  promissory  notes  executed  by  the  last- 
named  company  payable  to  one  Richard  B. 
Ayer,  as  executor  of  the  last  will  and  testa- 
ment of  Erastun  Bartlett,  deceased,  and  to 
foreclcse  a  mortgage  given  to  secure  the 
notes.  The  notes  and  mortgage  by  assign- 
ment had  become  the  property  of  the  plain- 
tiff. The  notes  were  executed  on  September 
13,  1902;  the  first  being  for  $27,000  pay- 
able on  or  before  July  13,  1903,  the  second, 
third,  fourth,  and  fifth  being  for  $20,000 
each,  payable  consecutively  on  July  13th  of 
the  years  1904,  1905,  1906,  and  1907,  the 
sixth  being  for  $53,000,  payable  on  July  13, 
1908.  Each  of  said  notes  bore  interest  at 
the  rate  of  5  per  centum  per  annum,  pay- 
able, with  the  exception  of  the  flrst,  semi- 
annually. The  mortgage  was  conditioned 
to  secure  the  payments  of  the  several  notes 
according  to  their  tenor  and  effect.  It  also 
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contained  a  rendition  to  the  cfTect  that,  if 
default  should  be  made  in  the  payment  of 
the  principal  sum  of  any  one  of  the  notes  or 
the  interest  due  thereon  at  the  time  the 
same  should  become  due,  or  if  the  default 
should  be  made  in  the  payment  of  the  taxes 
assessed  upon  the  mortgaged  property  with- 
in thirty  days  after  the  same  became  de- 
linquent, then  the  aggregate  sum  of  the 
principal  and  interest  owing  upon  the  notes 
should  become  immediately  due  and  payable 
at  the  option  of  the  "party  of  the  second 
part  [the  mortgagee]  without  notice  to  the" 
mortgagor.  At  the  time  of  the  execution  of 
the  notes  and  mortgage,  and  as  a  part  of  the 
same  transaction,  the  mortgagee  executed 
and  delivered  to  the  mortgagor  an  instru- 
ment, called  by  the  parties  a  "partial-re- 
lease agreement,"  by  the  terms  of  which  the 
mortgagee  agreed  to  release  from  the  op- 
eration of  the  mortgage  certain  described 
tracts  of  land  on  the  payment  of  certain 
fixed  sums  as  set  forth  in  a  schedule  at- 
tached to  the  agreement.  The  time  when 
such  partial  payments  could  be  made  and 
the  effect  of  the  same  is  set  forth  in  the 
agreement  in  the  following  language:  "And 
it  is  further  agreed  that  any  one  or  more 
such  partial  payments  may  be  made  at  any 
time  prior  to  maturity,  and  that  all  pay- 
ments under  this  agreement  may  be  made  to 
the  said  Richard  B.  Ayer,  as  executor  of  the 
last  will  and  testament  of  the  said  Erastus 
Bartlett,  deceased,  by  paying  the  money 
therefor  in  cash  to  the  said  Richard  B.  Ayer, 
at  Fairhaven,  Whatcom  county,  Washington, 
or  to  such  othur  person  as  the  aaid  Richard 
B.  Ayer,  as  executor,  may  designate  by  writ- 
ten notice  to  the  said  Bellingham  Bay  Land 
Company,  and  said  payments,  when  so  made, 
shall  be  forthwith  indorsed  upon  the  first 
note  due  described  in  the  mortgage,  and 
credit  shall  be  immediately  given  to  the 
Fairhaven  Land  Company  of  such  payment 
upon  the  first  note  due  from  it  to  said  Ayer. 
It  is  further  understood  and  agreed  that 
nothing  herein  contained  shall  affect  or  vary 
the  terms  and  conditions  of  the  original 
mortgage  contract,  or  in  any  manner  impair 
the  lien  thereby  created  on  any  of  the  prop- 
erty in  said  mortgage  described,  otherwise 
than  in  this  agreement  contained.  In  the 
event  of  a  foreclosure,  nothing  herein  con- 
tained shall  be  construed  to  prevent  the'  en- 
try of  a  decree  adjudging  the  entire  amount 
due  or  to  become  due  upon  said  notes  de- 
scribed in  the  said  mortgage  as  a  valid  flrst 
lien  upon  all  of  the  property  described  in 
said  mortgage  not  theretofore  released."  The 
action  was  brought  on  July  23,  1904.  At 
that  time  there  had  become  due  by  the  terms 
of  the  mortgage,  in  principal  and  interest 
and  unpaid  taxes,  over  and  above  payments, 
some  $31,000,  and  the  holder  of  the  mortgage 
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sought  to  exercise  the  option  therein  given 
by  declaring  the  wLole  sum  of  principal  and 
interest  due  and  payable,  and  brought  the 
action  to  foreclose  the  mortgage  for  the  en- 
tire amount.  The  complaint  was  in  the 
usual  form.  It  set  forth  the  notes  and  mort- 
gaged at  length,  stated  the  amount  paid,  and 
the  amount  delinquent  thereon,  averred  a 
breach  of  the  condition  of  the  mortgage,  the 
holder's  election  to  declare  the  entire  sum 
of  principal  and  interest  due,  and  prayed 
a  decree  subjecting  the  mortgage  property 
to  a  sale  in  satisfaction  of  the  amount  due. 
The  answer  was  not  filed  until  nearly  a  year 
after  the  commencement  of  the  action.  It 
was  long  and  complicated.  After  denying 
certain  allegations  of  the  complaint,  it  set 
forth  three  several  affirmative  defenses  fol- 
lowed by  three  several  counterclaims,  all 
growing  out  of  matters  arising  subsequent 
to  the  commencement  of  the  action  of  fore- 
closure. These  defenses  and  counterclaims 
were  based  on  what  the  defendant  conceived 
to  be  breaches  of  the  conditions  of  the  terms 
of  the  mortgage  and  the  terms  of  the  partial- 
release  agreement.  It  was  also  contended 
that,  since  the  right  of  election  given  to  the 
mortga.gee  to  declare  the  entire  mortgage 
debt  due  and  payable  on  failure  to  pay  the 
instalments  of  principal  and  interest  and  the 
taxes  as  the  same  became  due  and  delinquent 
did  not  in  terms  extend  to  an  assignee  of  the 
mortgage,  the  right  was  personal  to  the 
original  mortgagee  and  did  not  pass  by  as- 
signment to  the  plaintiff;  and,  as  a  neces- 
sary deduction  from  that  principle,  it  fol- 
lowed that  the  mortgagor  had  the  right  to 
make  partial  payments  on  the  mortgage  and 
receive  partial  releases  of  the  mortgaged 
property  up  to  the  time  of  the  maturity  of 
the  last  instalment  of  the  principal.  Acting 
pursuant  to  this  contention,  the  defendant 
made  tenders  of  payment  in  accordance  with 
the  terms  of  the  release  agreement,  and  de- 
manded releases  of  proper^  in  consideration 
thereof.  These  tenders  the  plaintiff  refused 
to  accept,  and  such  refusal  constitutes  the 
breaches  which  give  rise  to  the  affirmative 
defenses  and  counterclaims.  The  amount  of 
one  of  such  tenders,  .namely,  a  tender  of 
$104.48,  for  the  release  of  a  strip  of  land 
described  in  the  release  agreement  as  the 
"Old  Colony  Wharf  strip,"  the  defendant 
brought  into  court  by  paying  the  same  to 
the  clerk  at  the  time  of  filing  its  answer. 
The  trial  judge  accepted  the  defendant's  view 
of  the  right  of  election  given  in  the  mort- 
gage, and  allowed  a  foreclosure  for  the  sums 
due  and  unpaid  in  principal,  interest,  and 
taxes,  according  to  the  terms  of  the  mort- 
gage, at  the  time  the  decree  was  entered.  He 
disallowed,  however,  the  claims  for  damages 
arising  out  of  the  breach  of  the  partial-re- 
lease agreement,  disallowing,  also,  the  defend- 
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ant's  demand  for  a  release  of  the  property 
for  which  tenders  had  theretofore  been  made, 
save  and  except  the  tender  for  the  Old  C<d- 
ony  Wharf  strip,  where  the  amount  of  the 
tender  was  brought  into  court  and  deposited 
with  the  clerk  at  the  time  of  filing  the  an- 
swer. From  the  decree  entered,  both  the 
plaintiff  and  the  defendant  Fairhaven  Land 
Company  have  appealed. 

The  errors  assigned  on  the  part  of  the 
Bartlett  Estate  Company  are  three  in  num- 
ber, namely :  ( 1 )  That  the  court  erred  in 
refusing  to  adjudge  the  entire  indebtedness 
represented  by  the  notes  and  mortgage  to 
be  due  and  payable,  and  in  refusing  to  enter 
a  decree  of  foreclosure  for  the  entire  in- 
debtedness; (2)  that  the  court  erred  in 
releasing  from  the  operation  of  the  mort- 
gage the  tract  known  as  the  Old  Colony 
Wharf  strip;  and  (3)  that  the  court  erred 
in  refusing  to  allow  an  attorney  fee  based 
on  the  recovery  of  the  entire  indebtedness. 

The  recor^  does  not  disclose  the  reason 
given  by  the  learned  trial  judge  for  refusing 
to  permit  the  present  owner  of  the  mortgage 
to  exercise  the  option  therein  given  to  de- 
clare the  entire  debt  due  on  a  failure  to  pay 
the  instalmente  of  principal,  interest,  and 
taxes,  as  they  matured;  but  it  is  said  that 
he  so  held  because  the  right  to  exercise  this 
option  was  not  granted  in  terms  to  an  as- 
signee of  the  mortgage,  and  hence  held  that 
the  right  was  a  personal  privilege  of  the 
original  mortgagee,  which  he  could  not  pass 
to  a  third  person  by  assignment.  It  seems 
to  us  that  the  conclusion  does  not  necessarily 
follow  from  the  fact.  At  common  law,  and 
formerly  in  many  of  the  states  of  the  Union, 
a  mortgage  was  regarded  as  a  conveyance 
passing  the  fee  of  the  property  mortgaged 
to  the  mortgagee,  and  it  was  thought,  fol- 
lowing the  analogy  of  an  ordinary  deed  of 
conveyance,  that  words  of  inheritance  or  of 
succession  were  necessary  if  the  instrument 
was  to  operate  as  anything  more  than  a 
mere  personal  grant  to  the  mortgagee.  But 
in  this  state  the  rule  that  words  of  inherit- 
ance or  of  succession  are  necessary  to  pass 
a  fee  is  no  longer  applicable,  even  to  deeds 
where  the  purpose  of  the  instrument  is  to 
convey  title  in  fee.  Ballinger's  Anno.  Codes 
&  Statutes,  a  4610,  4520,  4525.  Much  less 
is  it  applicable  to  a  mortgage,  which  is  noth- 
ing more  than  a  mere  lien  or  security  for 
debt,  and  which  passes  to  the  assignee  by 
an  assignment  of  the  debt  without  any  for- 
mal assignment  of  the  mortgage  itself.  It 
must  follow  from  this,  we  think,  that  the  as- 
signee takes  the  security  with  the  debt  hav- 
ing all  the  rights  therein  possessed  by  his 
assignor.  It  is  possible,  of  course,  to  make 
a  mortgage  with  covehants  personal  to  the 
mortgagee  which  will  not  pass  by  assign- 
ment, but  to  do  so  the  intent  must  be  ex- 
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pressed  in  clear  and  unmistakable  language. 
It  ia  not  so  expressed  by  a  mere  omission  to 
add  words  of  inheritance  or  of  succession 
to  the  covenants  of  the  mortgage. 

The  cases  where  this  question  is  presented 
and  determined  seem  not  to  be  many.  It 
was  before  the  court  in  Redman  t.  Purring- 
ton,  6S  Cal.  271,  3  Pac.  883.  In  that  case 
the  covenant  in  the  mortgage  was  as  fol- 
lows: "In  case  default  be  made  in  the  pay- 
ment of  either  principal  or  any  instalment 
of  interest,  as  provided,  then  the  whole  sum 
of  principal  and  interest  shall  be  due  at  the 
option  of  the  party  of  the  second  part  (the 
mortgagee),  and  suit  of  foreclosure  may  be 
brought  immediately."  And  the  court  held 
that  it  inured  to  the  benefit  of  the  assignees 
of  the  mortgage,  giving  them  the  right  to 
elect  to  consider  the  entire  debt  due  on  the 
failure  to  pay  an  instalment  of  interest  fall- 
ing due  prior  to  the  maturity  of  the  prin- 
cipal debt.  To  the  same  effect  are  the  cases 
of  Brand  v.  Smith,  99  Mich.  395,  58  N.  W. 
363,  and  New  England  Loan  &  T.  Co.  y. 
Robinson,  56  N'eb.  50,  71  Am.  St.  Rep.  667, 
76  N.  W.  415.  So  in  27  Cyc.  Law  &  Proo. 
p.  1309,  it  is  said :  "The  assignee  of  a  mort- 
gage may  maintain  in  his  own  name  a  bill  in 
equity,  or  a  statutory  action  for  its  fore- 
closure ;  and,  if  the  mortgage  gives  the  right 
to  foreclose  on  default  in  the  payment  of 
interest  or  of  any  instalment  of  principal, 
anticipating  the  maturity  of  the  rest,  this 
right  may  be  exercised  by  the  assignee  as 
well  as  by  the  original  mortgagee."  And  in 
Jones  on  Mortgages,  8  1182a,  it  is  said  that 
an  assignee  of  a  mortgage  may  exercise  this 
option  in  the  same  way  that  the  mortgagee 
himself  may.  Of  the  cases  cited  as  main- 
taining the  contrary  doctrine  we  have  found 
none  directly  in  point.  Those  more  nearly 
analogous  are  founded  on  the  earlier  view 
of  a  mortgage,  namely,  that  it  operated  as 
a  conveyance  of  the  mortgaged  property, 
and,  as  we  have  shown,  are  not  applicable 
in  a  jurisdiction  where  a  mortgage  is  re- 
garded as  a  mere  lien  for  the  security  of  a 
debt. 

We  conclude,  therefore,  that  the  court 
erred  in  refusing  to  hold  tne  entire  mort- 
gage debt  due  and  the  mortgage  ripe  for 
foreclosure. 

The  second  assignment  is  answered  by  the 
language  of  the  release  agreement  itself.  As 
shown  by  the  quotation  before  made,  it  is 
provided  that  any  one  or  more  of  such  par- 
tial payments  could  be  made  "prior  to  ma- 
turity" of  the  mortgage  debt.  This  must 
mean  a  time  prior  to  the  election  of  the 
mortgagee  to  declare  the  entire  debt  due 
and  payable,  for  a  mortgage  due  by  election 
of  the  mortgagee  is  as  fully  matured  as  is 
one  due  by  the  expiration  of  the  extreme 
limit  of  time  fixed  for  payment.  In  other 
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n-ords,  a  mortgage  due  for  the  purposes  of 
foreclosure  is  due  for  all  purposes,  and,  when 
the  right  of  foreclosure  for  the  entire  debt 
exists,  no  right  which  must  be  exercised 
before  the  maturity  of  the  debt  can  be  ex- 
ercised after  foreclosure  has  been  begun.  The 
court  erred,  therefore^  in  allowing  a  partial 
release  after  foreclosure  proceedings  had 
been  begun. 

.  It  follows,  also,  from  the  foregoing  that 
the  third  assignment  of  error  is  well  taken, 
and  that  the  court  should  have  allowed  an 
attorney  fee  based  on  a  recovery  of  the  en- 
tire indebtedness. 

The  assignments  of  error  on  the  part  of 
the  Fairhaven  Land  Company  are  in  the 
main  met  by  the  conclusion  we  have  reached 
on  the  question  of  the  assignability  of  the 
right  to  exercise  the  election  to  declare  the 
entire  debt  due,  and  the  right  to  secure  re- 
leases by  making  partial  payments  after  the 
exercise  of  that  election.  The  defendant, 
however,  contends  that  the  oourt  erred  in 
striking  from  its  answers  as  immaterial  cer- 
tain paragraphs  wherein  it  recited  the  his- 
tory of  the  transaction  between  itself  and 
one  Erastus  Bartlett,  the  predecessor  in  in- 
terest of  the  plaintiff,  which  gave  rise  to 
the  creation  of  the  indebtedness  sued  upon; 
the  purpose  being  to  aid  in  the  interpreta- 
tion of  the  writings  between  the  parties. 
But  it  is  only  where  the  writing  is  in  itself 
ambiguous  and  capable  of  different  construc- 
tions that  the  court  is  permitted  to  call  upon 
extrinsic  evidence  to  aid  in  its  construction. 
The  true  meaning  of  the  terms  of  a  mort- 
gage, like  the  meaning  of  the  terms  in  other 
written  instruments,  must  be  gathered  from 
the  writing  itself  where  it  is  plain  and  un- 
ambiguous. It  cannot  be  added  to  or  varied 
by  showing  extrinsic  matters,  or  a  prior  or 
contemporaneous  parol  agreement. 

It  is  urged,  also,  that  the  court  erred  in 
refusing  to  permit  the  appellant  to  prove 
the  facts  set  forth  in  the  third  paragraph 
of  its  second  affirmative  defense,  to  the  effect 
that  subsequent  to  the  commencement  of  the 
foreclosure  action  it  has  sold  portions  of  the 
mortgaged  property  for  sums  sufficient  to  pay 
all  that  was  then  in  default  upon  the  mort- 
gaged debt,  and  would  have  received  such 
sums  had  the  mortgagee  executed  releases 
as  demanded;  but  this  was  after  the  mort- 
gagee had  exercised  its  option,  and  it  was 
then  too  late  for  the  mortgagor  to  demand 
releases  as  a  matter  of  right.  To  prove, 
therefore,  that  it  could  then  have  sold 
enough  of  the  mortgaged  property  to  pay 
the  amount  of  the  debt  in  arrears  consti- 
tuted no  defense  to  the  action,  and  it  was 
not  error  to  exclude  the  proffered  evidence. 

Other  questions  suggested  are  met  by  what 
we  have  said  in  connection  with  tlie  plain- 
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ttfTs  appeal,  and  require  no  separate  con- 
sideration. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  with  instructions  to 
enter  the  usual  judgment  forcelosing  the 
mortgage  for  the  entire  mortgage  debt,  dis- 
allowing the  applicatipn  to  release  the  tract 
known  and  described  in  mortgage  as  the  Old 
Colony  Wharf  strip,  and  allowing  to  the 
plaintiff  a  reasonable  attorney  fee  based  on 
the  recovery  of  the  entire  mortgage  debt. 
The  appellant  Bartlett  Estate  Company  will 
recover  its  costs  on  appeal. 

Mount,  Root,  and  Rudkin,  JJ.,  concur. 
Hadley,  Oh.  J.,  and  Crow,  J.,  not  sitting. 

Petition  for  rehearing  denied. 


.GEORGIA   STTPRBMX:    COURT. 

ATLANTA   A   WEST   POINT   RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

H.  H.  CAMP. 
(—  Ga.  — ,  60  S.  E.  177.) 

Railroad  —  contract  to  establish  station. 

1.  Where,  for  the  purpose  of  increasing 
its  earning  opportunities,  a  railroad  com- 
pany adopts  the  policy  of  offering  induce- 
ments  to   procure   settlers   along  its   line; 

Headnotes  by  Atkinsoh,  J. 


and  where,  in  contemplation  of  such  policy, 
a  prospective  settler.  A,  and  the  railroaid 
company,  B,  negotiate,  A  proposing  to  pur- 
chase certain  land  along  the  line  of  road  if 
B  will  establish  and  maintain,  during  the 
life  of  its  charter,  a  station  at  a  point  near 
the  land,  and  6  responding  that  it  will  es- 
tablish and  maintain  during  the  life  of  its 
charter  a  station  at  a  point  near  the  land, 
and  put  into  effect  a  schedule  under  which 
two  trains  will  stop  at  the  station  from  eacb 
direction  daily,  if  A  will  purchase  the  land; 
and  where,  induced  by  such  negotiations,  the 
land  is  purchased  by  A,  and,  in  pursuance 
of  the  same  negotiations,  B  establishes  the 
station  and  maintains  the  schedule, — such 
negotiations  and  actions  thereunder  are  suf- 
ficient to  constitute  a  contract  binding  B 
for  the  maintenance  of  the  station  and  sched- 
ule, except  as  qualified  by  the  rul- 
ing announced  in  the  second  headnote,  and 
sufficient  to  give  a  right  of  action  to  A  for 
damages  resulting  from  a  breach. 
Same  —  conflict   with    public   duties. 

2.  The  contract  by  a  railroad  compan»  to 
locate  a  station  at  a  given  point  is  not  persr 
void.  Such  a  contract  is  enforceable  against 
the  railroad  company  as  long  as  it  is  possi- 
ble for  the  company  to  discharge  the  duties 
owed  by  it  to  the  public,  and.  at  the  same 
time,  discharge  the  duties  incumbent  upon 
it  by  the  contract.  Whenever  a  time  arrives 
that  the  company  is  han^pered  in  the  dis- 
charge of  its  duties  to  the  public,  by  its 
undertaking  under  the  contract  to  establish 
the  station,  the  station  may  be  abandoned, 
notwithstanding  the  contract,  as  it  is  to  be 
presumed  that  the  parties  to  the  contract 
entered  into  the  same  with  full  l<nowledge  of 


Case  Note.  —  Validity  of  contract  of 
railroad  to  establish  and  maintain 
station. 

The  question  of  the  validity  of  a  contract 
to  establish  and  maintain  a  railroad  station 
at  an  agreed  point  has  been  the  subject  of 
numerous  adjudications  which,  in  general, 
turn  upon  the  point  as  to  whether  or  not 
such  an  agreement  contravenes  public  pol- 
icy; and,  while  the  results  reached  are  wide- 
ly divergent,  the  weight  of  authority  tends 
to  support  Atlanta  &  W.  P.  R.  Co.  v.  Camp. 

The  decisions,  however,  naturally  fall 
within  certain  well-defined  lines  or  classes, 
viz.,  those  cases  in  which  the  agreement  is 
to  locate  the  station  at  a  particular  place 
without  any  restriction  or  prohibition 
against  any  other  locality,  those  in  which 
there  is  a  restriction  as  to  other  locations, 
and  those  in  which  an  officer  or  influential 
person  agrees  to  secure  the  location  at  some 
particular  point.  The  validity  of  the  last 
class  of  contracts  is  discussed  in  the  case 
note  to  McGuffin  v.  Coyle,  6  L.R.A.  (N.S.) 
524,  and  the  contracts  falling  within  the 
other  classes  are  considered  in  the  following 
cases: 

A  stipulation  in  a  deed  conveying  a  right 
of  way,  that  in  consideration  of  such  con- 
veyance, or  otlicr  consideration,  the  railroad 
company  will  locate  and  maintain  a  depot 
15  L.R.A.(N.S.) 


at  a  certain  place,  is  not  void  as  being 
against  public  policy  where  there  is  no  re- 
striction or  prohibition  against  any  oth- 
er locality.  Lyman  v.  Suburban  R.  Co. 
190  111.  320,  52  L.R.A.  645,  60  N.  E.  515; 
Louisville,  N.  A.  t  C.  R.  Co.  v.  Sumner, 
106  Ind.  65,  55  Am.  Rep.  719,  5  N.  E.  404; 
Missouri  P.  R.  Co.  v.  Tygard,  84  Mo.  263. 
54  Am.  Rep.  97;  Texas  4  St.  L.  R.  Co.  v. 
Robards,  60  Tex.  545,  48  Am.  .Rep.  2G8;  In- 
ternational &  G.  N.  R.  Co.  T.  Dawson,  62 
Tex.  260. 

And  in  Cumberland  Valley  R.  C4i.  ▼. 
Baab,  9  Watts,  458,  36  Am.  Dec.  132,  it  was 
held  that  a  subscription  of  certain  sums.  In 
consideration  of  the  location  by  a  railroad 
company  of  its  passenger  and  freight  sta- 
tion at  a  certain  point,  was  a  valid  and 
enforceable  contract,,  and  not  against  public 
policy.  In  arriving  at  this  extreme  holding 
the  court  said  that,  aa  tlie  duty  to  locate 
was  a  corporate  one,  it  was  paramount  even 
to  public  convenience,  and  that  the  company 
had  a  right  to  rely  on  such  purchased  as- 
sistanc*. 

So,  too,  a  contract  that  the  grantee  of  a 
right  of  way  shall  maintain  a  passenger  de- 
pot and  stop  thereat  all  its  accommodation 
trains  to  take  and  leave  passengers  is  not  il- 
legal and  void  as  a  matter  of  law,  as  it  does 
not  oppose  public  policy  or  contravene  the 
public  interest  in  any  way.    Gray  ▼.  Chi- 
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the  duty  of  the  railroad  company  to  subor- 
dinate private  interests,  under  contracts 
made  by  it,  to  the  public  rights,  whenever 
there  is  a  conflict  between  the  same.  But,  in 
a  given  case,  it  is  incumbent  upon  a  railroad 
company,  before  it  could  be  discharged  from 
a  contract  to  locate  a  station,  to  establish 
satisfactorily  that  there  has  arisen  such  a 
conflict  between  its  public  duties  on  the  one 
hand  and  its  duties  under  the  contract  on 
the  other,  that  it  is  impossible  for  it  to  dis- 
charge the  former  without  entirely  aban- 
doning the  latter. 
Appeal  >—  ruling  on  pleadings. 

3.  A  judgment  of  a  trial  judge,  holding 
that  a  petition  has  been  framed  in  compli- 
ance with  the  pleading  act  of  1893  (Civil 
Code  1896,  J  4961,  p.  56),  requiring  all  pe 
titioners  to  "set  forth  the  cause  of  action 
in  orderly  and  distinct  paragraphs,  num- 
bered consecutively,"  will  not  be  reversed  un- 
less it  is  apparent  that  there  has  been  an 
utter  disregard  of  the  provisions  of  the  act. 

(January  31,  1908.) 

ERROR  to  the  Superior  Court  for  Camp- 
bell C'ounty  to  review  a  judgment  in 
plaintifTs  favor  in  an  action  brought  to  com- 
pel performance  of  a  contract  to  maintain 
a  railroad  station.    Aflirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dorsey,  Brewster,  Howell,  & 
Hoyman,  for  plaintiH'  in  error: 

There  was  no  consideration  for  the  con- 
tract. 

Ridgway  v.  Grace,  2  Misc.  293,  21  N.  Y. 


Supp.  934;  Gerhard  v.  Bates,  2  El.  &  61. 
476;  Chapin  v.  Brown  Bros.  83  Iowa,  166, 

12  L.R.A.  428,  32  Am.  St.  Rep.  297,  48  N. 
W.  1074;  Thome  v.  Deas,  4  Johns.  84;  Hol- 
lins  V.  Hubbard,  91  Hun,  375.  36  N.  Y.  Supp. 
846;  G  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p. 
788;  First  Nat.  Bank  v.  Cecil,  23  Or.  68,  31 
Pac.  81,  32  Pac.  393;  Mecorney  v.  Stanley, 
8  Cush.  87;  Manter  v.  Churchill,  127  Mass. 
31. 

The  alleged  contract  is  contrary  to  public 
policy. 

Enid  Right  of  Way  4  Townsite  Co.  v. 
Lile,  15  Okla.  317,  82  Pac.  810;  Beasley  v. 
Texas  &  P.R.  Co.  63  C.  C.  A.  434,  115  Fed. 
982;  Texas  A  P.  R.  Co.  v.  Scott,  37  L.R.A. 
94,  23  C.  C.  A.  424,  41  U.  S.  App.  624,  77 
Fed.  726;  Florida  C.  A  P.  R.  Co.  v.  State,  31 
Fla.  482,  20  L.R.A.  419,  .34  Am.  St.  Rep.  30, 

13  So.  103;  Marsh  v.  Fairbury,  P.  ft  N.  W. 
R.  Co.  64  III.  414.  16  Am.  Rep.  664;  People 
ex  rel.  Hunt  v.  Chicago  A  A.  R.  Co.  130  111. 
175,  22  N.  E.  857;  Fuller  v.  Dame,  18  Pick. 
472;  St.  Joseph  A  D.  C.  R.  Co.  v.  Ryan,  11 
Kan.  602,  16  Am.  Rep.  357;  Pacific  R.  Co. 
V.  Secly,  45  Mo.  212,  100  Am.  Dec.  369; 
Currie  v.  Natchez,  J.  A  C.  R.  Co.  61  Miss. 
725;  Mobile  A  O.  R.  Co.  v.  People,  132  111. 
559.  22  Am.  St.  Rep.  5.56,  24  N.  E.  642; 
HoUaday  v.  Patterson,  5  Or.  177 ;  William- 
son V.  Chicago,  R.  I.  A  P.  R.  Co.  63  Iowa, 
126,  36  Am.  Rep.  406,  4  N.  W.  870;  Butler 
V.  Tifton,  T.  A  G.  R.  Co.  121  Ga.  817,  49 
S.  E.  763. 


cago,  M.  A  St.  P.  R.  Co.  189  III.  400,  59  N.  I 
E.  950. 

And  the  following  cases,  while  not  ex- 
pressly discussing  the  validity  of  a  contract 
calling  for  the  establishment  and  mainte- 
nance of  a  station,  uphold  such  a  contract 
or  covenant :  St.  Louis  A  N.  A.  R.  Co.  v.  Cran- 
dell.  75  Ark.  89,  112  Am.  St.  Rep.  42,  86  S. 
W.  856;  Georgia  Southern  R.  Co.  v.  Reeves, 
64  Ga.  492;  Indianapolis.  P.  A  C.  R.  Co.  v. 
Hood,  66  Ind.  680;  Taylor  v.  Cedar  Rapids 
A  St.  P.  R.  Co.  25  Iowa,  371;  Louisville.  A. 
A  P.  Vallev  Electric  R.  Co.  v.  Whipps,  27 
Kv.  L.  Rep.  977,  87  S.  W.  298;  New  York 
A  G.  L.  R.  Co.  V.  Stanley.  34  N.  J.  Eq.  55; 
Brooklyn  Hills  Improv.  Co.  v.  New  York 
ft  R.  B.  R.  Co.  80  App.  Div.  508,  81  N. 
Y.  Supp.  187  (.\Rirmed  without  opinion  in 
178  N.  Y.  593.  70  N.  E.  1096)  ;  Watterson 
V.  Allegheny  Valley  R.  Co.  74  Pa.  208; 
Wooters  v.  International  A  G.  N.  R.  Co.  54 
Tex.  294;  Houston  A  T.  C.  R.  Co.  v.  Molloy. 
64  Tex.  607;  Missouri,  K.  &  T.  R.  Co.  v. 
Doss  (Tex.  Civ.  App.)  36  S.  W.  497; 
Horner  v.  Chicago,  M.  A  St.  P.  R.  Co. 
38  Wis.  165;  Wilson  v.  Northampton  ft  B. 
J.  R.  Co.  43  L.  J.  Ch.  N.  S.  503,  30  L.  T. 
N.  S.  147,  22  Week.  Rep.  380;  Jossup  v. 
Grand  Trunk  R.  Co.  28  Grant,  Ch.  (U.  C.) 
583. 

In  Whalen  v.  Baltimore  &  O.  R.  Co.  (Aid.) 
69  At\.  .'tito.  the  company  covenanted  to 
16  LJl.A.(N.S.) 


maintain  a  passenger  and  freight  service  at 
a  particular  place  for  the  sole  benefit  of  the 
grantor  and  his  assigns,  and  the  court  held 
that  there  is  a  manifest  distinction  between 
covenants  to  establish  and  maintain  stations 
for  the  public  convenience  and  those  to  es- 
tablish and  maintain  sidings,  etc.,  for  pri- 
vate uses  merely,  and  that,  while  the  former 
are  generally  condemned  as  against  public 
policy,  the  latter  are  in  general  valid. 

But  in  the  following  cases  it  was  held  that 
an  agreement  to  establish  a  depot  at  a  par- 
ticular point  in  consideration  of  a  transfer 
of  land,  or  for  other  consideration,  is  illegal, 
since  it  is  the  duty  of  a  quasi  public  agency. 
independent  of  any  agreement,  to  estnblisli 
its  stations  at  points  most  convenient  for 
the  public  interest,  and  any  agreement 
which  restricts  the  performance  of  such  duty 
is  against  public  policv:  Burnev  v.  Lude- 
ling.  47  La.  Ann.  73,  16"  So.  507;  Enid  Right 
of  Way  A  Townsite  Co.  v.  Lile,  15  Okla.  317, 
82  Pac.  810. 

In  Pacific  R.  Co.  v.  Seely.  45  Mo.  212,  100 
.4m.  Dec.  369,  where  an  agreement  was  made 
to  convey  a  certain  lot  of  ground  for  pur- 
poses of  speculation  in  consideration  that 
the  company  would  locate  a  station  on  the 
grantor's  land,  the  court  held  that,  as  the 
grantee's  chartered  privileges  were  granted, 
in  part,  to  subserve  great  public  interests, 
8uch  an  agreement  might  be  superinduced  by 


Digitized  by 


Google 


69« 


GEORGIA  SUPREME  COURT. 


jAir., 


Mr.  J.  F.  Gollghtiy,  for  defendant  in 
error: 

The  contract  was  enforceable  and  for  valu- 
able consideration. 

Georgia  Southern  R.  Co.  v.  Reeves,  64  Ga. 
402;  Brown  t.  Bowman,  119  Ga.  153,  46  S. 
E.  410;  6  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
704;  Scott  V.  Osborne,  2  Munf.  413;  Odineal 
T.  Barry,  24  Miss.  9. 

Atkinson,  J.,  delivered  the  opinion  of 
the   court: 

1.  In  the  plaintifT's  petition  it  is  alleged 
that  the  defendant  was  one  among  a,  num- 
ber of  competing  railroad  companies  for 
through  travel  and  local  business  over  its 
line  of  railway;  that,  for  the  advancement  of 
its  interests  in  that  behalf,  the  defendant  al- 
tered upon  the  policy  of  encouraging  settlers 
along  its  line  of  railroad  who  would  beautify 
their  homes;  that  petitioner  did  not  live 
on  the  defendant's  road,  hut  was  in  search 
for  a  place  to  settle  and  auvised  the  defend- 
ant of  his  object.  The  defendant  then  in- 
formed petitioner  that,  if  petitioner  would 
invest  in  a  home  on  its  line  of  road  and 
beautify  the  same,  the  defendant  would  offer 
inducements.  Afterwards  petitioner  ascer- 
tained that  a  certain  tract  of  land  on  the 
line  of  defendant's  road  was  for  sale;  that 
petitioner  then  proposed  to  defendant  that 
he  would  purchase  said  tract  of  land,  provid- 
ed the  defendant  would  locate  thereon  a  per- 
manent station,  to  continue  during  the  life 
of  the  charter  of  the  company.  In  response 
the  defendant  informed  petitioner  that,  if  pe- 
tioner  would  purchase  the  property,  defend- 


ant would  locate  the  station  as  suggested, 
and  would  commence  by  causing  two  trains 
per  day  in  each  direction  to  stop  at  the  sta- 
tion, and  that  from  time  to  time  thereafter 
the  number  of  trains  would  be  increased. 
Upon  the  faith  of  the  defendant's  proposi- 
tion to  locate  the  station  and  stop  the  trains 
as  already  recited,  petitioner,  knowing  the 
effect  thereof  would  be  to  enhance  the  value 
of  the  property,  purchased  the  property  and 
erected  thereon  a  dwelling  house  at  a  cost 
of  $4,000.  The  defendant  immediately  es- 
tablished a  station  in  pursuance  of  its  prom- 
ise and  called  it  "Camp's,"  and  put  into  ef- 
fect a  schedule  requiring  two  of  its  trains  in 
each  direction  to  stop  at  the  station  on  each 
day.  This  schedule  was  continued  for  sever- 
al years.  It  was  also  alleged  that,  in  order 
to  cany  out  the  plaintiff's  contract  with  the 
defendant,  the  plaintiff,  after  building  the 
dwelling  house,  made  other  improvements, 
which  were  specified,  but  not  necessary  here 
to  state,  all  of  which  tended  to  beautify  his 
home  and  render  the  view  from  the  railroad 
attractive,  and  to  carry  out  the  defendant's 
policy,  to  which  reference  has  already  been 
made.  After  maintaining  the  station  and 
schedules  hereinbefore  recited  for  several 
years,  the  defendant  wrongfully,  without  the 
consent  of  the  plaintiff,  abandoned  the  same. 
The  effect  of  the  abandonment  was  greatly 
to  depreciate  the  market  value  of  the  plain- 
tiff's property.  The  suit  was  for  damages 
for  breach  of  the  contract.  The  plaintiff's 
entire  negotiations  were  with  one  alleged 
to  be  the  industrial  agent  of  the  defendant, 
who  it  was  alleged  had  authority  to  bind 


prospects  of  mere  gain,  and  thus  the  general 
welfare  and  good  of  the  public  might,  be  sac- 
rificed to  subserve  mere  private  interest,  and 
that  therefore  such  an  agreement  was  void 
as  against  public  policy. 

And  the  court  in  Conger  v.  New  York,  W. 
S.  A  B.  R.  Co.  120  N.  Y.  29,  23  N.  E.  983, 
refused  specific  performance  and  remitted 
the  plaintiffs  to  their  action  at  law  for  dam- 
ages for  breach  of  a  contract  which  pro- 
vided for  the  erection  of  a  station  on  the 
side  of  a  steep  mountain,  in  a  sparsely  set- 
tled district,  where  the  court  found  that  the 
stopping  of  trains  thereat  would  delay  public 
traffic  and  not  promote  public  convenience. 

Contracts  undertaking  to  obligate  a  rail- 
road company  to  establish  its  depot  exclu- 
sively at  a  particular  point  are  void  as 
against  public  policy,  as  such  companies 
should  be  left  free  to  establish  and  re-estab- 
lish their  depots  wherever  the  public  wel- 
fare or  wants  of  the  public  may  require. 
Florida  C.  A  P.  R.  Co.  v.  SUte,  31  Fla. 
482,  20  L.R.A.  419,  34  Am.  St.  Rep.  30, 
13  So.  103;  Marsh  v.  Fairbuiy,  P.  &  N.  W. 
R.  Co.  64  111.  414, 16  Am.  Rep.  .?«4 ;  Mobile  A 
O.  R.  Co.  V.  People,  132  111.  .559,  22  Am.  St. 
Rep.  656,  24  N.  E.  643 :  Williamson  v.  Chi- 
cago, R.  I.  A  P.  R.  Co.  53  Iowa.  126,  36  Am. 
Rep.  206,  4  N.  W.  870;  Beasley  v.  Texas 
16  L.RA.(N.S.) 


A  P.  R.  Co.  63  C.  C.  A.  434,  115  Fed.  952,  Af- 
firmed in  191  U.  S.  492,  48  L.  ed.  274,  24 
Sup.  Ct.  Rep.  164. 

And  a  contract  not  to  establish  a  station 
at  a  particular  point  or  within  certain  lim- 
its is  unenforceable,  as  it  is  against  public 
policy  and  therefore  void.  St.  Louis,  J.  A 
C.  R.  Co.  V.  Mathers,  71  111.  692,  22  Am. 
Rep.  122,  104  111.  267;  St.  Joseph  A  D.  C. 
R.  Co.  V.  Ryan,  11  Kan.  602,  15  Am.  Rep. 
367. 

As  to  the  duty  of  a  railroad  company  to 
continue  to  maintain  a  station  at  a  par- 
ticular point  as  per  contract,  see  Texas  A 
P.  R.  Co.  V.  Scott.  37  L.R.A.  94,  23  C.  C. 
A.  424,  41  U.  S.  App.  624,  77  Fed.  728  (Af- 
firmed on  appeal  from  second  trial  in  36 
C.  C.  A.  282.  94  Fed.  340),  and  Texas  A  P. 
R.  Co.  V.  Marshall,  136  V.  S.  393,  34  L.  ed. 
385,  10  Sup.  Ct.  Rep.  846  (both  of  which 
are  sufificiently  set  out  in  Atlanta  A  W.  P. 
R.  Co.  T.  Camp)  ;  and  see  also  Jessup  ▼. 
Grand  Trunk  R.  Co.  supra,  where  it  was  held 
that  a  contract  to  maintain  a  station  at  a 
particular  point  was  not  satisfied  by  its  loca- 
tion and  maintenance  for  a  number  of 
years;  but  that  the  contract  should  be  con- 
strued to  require  the  permanent  mainte- 
nance of  the  station  at  the  designated  point. 


Digitized  by 


Google 


1908. 


ATLANTA  &  VV.  P.  R.  CO.  y.  CAIUP. 


697 


the  defendant  in  making  a  contract  of  the 
character  alleged.  It  was  further  alleged 
that,  after  the  negotiations  between  the 
j^aintiff  and  the  defendant,  relied  upon  as 
showing  the  agreement  which  induced  the 
plaintiff  to  purchase  and  improve  the  prop- 
erty, the  defendant  ratified  all  of  the  prom- 
ises made  in  its  behalf,  and,  in  pursuance  of 
its  promises,  established  the  station  and  put 
into  effect  the  schedules  for  the  stop  at  such 
station  of  two  trains  per  day  going  in  each 
direction,  as  promised  by  the  agent. 

The  allegations  were  sufficient  to  show 
an  obligation  upon  the  part  of  the  defendant 
to  establish  a  station  at  a  point  near  the 
property  purchased  by  the  plaintiff,  and  to 
cause  as  many  as  two  trains  per  day,  going 
in  each  direction,  to  stop  at  such  station 
after  it  was  established.  The  point  is  made 
that  the  plaintiff  only  proposed  that  he 
would  buy  land  in  which  the  defendant  had 
no  interest,  if  the  defendant  would  establish 
the  station,  and  that  the  defendant  did  not 
accept  the  proposition,  but  submitted  a  coun- 
ter proposition  that  it  would  establish  the 
station  and  maintain  a  given  schedule,  if 
the  plaintiff  would  buy  the  property.  In 
other  words,  that  both  parties  spoke  condi- 
tionally, and  no  agreement  to  do  anything 
was  actually  made.  The  petition  as  a  whole 
is  entitled  to  a  broader  interpretation.  The 
allegations  are  sufficient  to  show  that  the 
parties  did  more  than  merely  submit  the 
propositions.  They  understood  each  other, 
and,  while  their  propositions  were  pending, 
both  proceeded  to  perform  in  execution  of 
their  understanding.  Performance  by  each 
was  acceptance  of  the  other's  proposition. 
Such  acceptance  eliminated  all  conditional 
features  connected  with  the  transaction,  ren- 
dered certain  the  intention  of  the  parties, 
introduced  the  feature  of  mutuality,  showed 
the  presence  of  consideration  moving  each 
party,  showed  ratification  by  the  railroad 
company,  and  rendered  it  unnecessary  to  re- 
duce the  contract  to  writing.  In  connection 
with  these  announcements,  it  may  be  noted 
that  the  facts  in  Swan  Oil  Co.  t.  Linder, 
123  Ga.  554,  51  S.  E.  622,  present  a  different 
case  from  that  under  consideration.  The 
case  at  bar  is  more  like  the  case  of  McCaw 
Mfg.  Co.  V.  Felder,  115  Ga.  408,  41  S.  E. 
664,  and  the  principles  therein  announced 
are  applicable  here.  McCaw  Mfg.  Co.  v. 
Felder  was  differentiated  from  Swan  Oil  Co. 
V.  Linder  in  the  opinion  of  the  latter  case. 
With  regard  to  the  matter  of  consideration, 
it  may  be  further  said:  Adequacy  or  inade- 
quacy of  consideration  is  a  subject  to  be  con- 
sidered by  the  parties  at  the  time  they  make 
the  contract.  There  is  no  law  regulating 
the  amount  of  consideration  necessary  to 
support  a  particular  promise.  If  the  parties 
have  the  capacity  to  contract,  and  there  is  no 
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fraud  or  misplaced  confidence,  and  there  ia 
any  valuable  consideration,  the  courts  will 
enforce  the  contract  according  to  its  terms. 
Under  the  allegations  the  defendant  antici- 
pated an  increase  o(  business  resulting  from 
the  location  of  settlers  along  its  line  of  rotul. 
While  such  increase  resulting  from  the  pur- 
chase by  the  plaintiff  of  a  single  tract  of 
land  and  his  settlement  thereon  might  be 
inappreciable,  it  was  one  of  many  transac- 
tions in  contemplation  of  the  defendant, 
which,  if  its  plan  were  developed,  would  tend 
ultimately  to  bring  about  the  desired  result; 
that  is  to  say,  the  increase  of  its  business 
as  a  common  carrier. 

2.  It  is  said,  though,  that  the  contract  to 
locate  the  station  and  maintain  it  permanent- 
ly was  contrary  to  public  policy  and  unen- 
forceable. The  question  as  to  how  far  a  rail- 
road company  can  bind  itself  in  a  contract 
to  locate  a  station  at  a  given  point  has  been 
the  subject  of  numerous  adjudications. 
There  are  rulings  to  the  effect  that  an  agree- 
ment by  a  railroad  company  to  locate  and 
maintain  a  station  at  a  given  point  is  con- 
trary to  the  policy  of  the  law.  Enid  Right 
of  Way  &  Townsite  Co.  v.  Lile,  16  Okla.  328, 
82  Pac.  810;  Pacific  R.  Co.  v.  Seely,  45  Mo. 
212,  100  Am.  Dec.  369;  Mobile  &  0.  R.  Co. 
v.  People,  132  III.  559,  22  Am.  St.  Rep.  556, 
24  N.  E.  643.  In  these  cases  and  in  others 
that  may  be  cited  the  broad  rule  is  laid 
down  that  a  railroad  company  has  no  au- 
thority to  bargain  away  its  right  to  locate 
stations  in  such  manner  as  the  public  in- 
terests may  require,  and  that,  any  contract 
locating  a  station  being  in  its  nature  some- 
thing which  might  have  the  effect  to  hamper 
the  company  in  the  discharge  of  its  duties  to 
the  public,  every  contract  having  for  its 
purpose  the  permanent  location  of  a  station 
is  by  its  very  terms  contrary  to  the  policy 
of  the  law  and  unenforceable.  This  broad 
rule,  however,  has  not  met  with  general 
favor.  There  are  also  numerous  rulings  to 
the  effect  that  a  contract  by  a  railroad  com- 
pany to  locate  a  station  at  a  given  point, 
and  not  to  locate  any  other  stations  within 
a  given  distance  from  that  point,  is  contrary 
to  public  policy  and  void.  Marsh  v.  Fair- 
bury,  P.  &  N.  W.  R.  Co.  64  III.  414,  16  Am. 
Rep.  564;  26  Am.  &,  Eng.  Enc.  Law,  2d  ed. 
p.  500;  Williamson  v.  Chicago,  R.  I.  4  P.  R. 
Co.  53  Iowa,  120,  36  Am.  Rep.  206,  4  N. 
W.  870;  St.  Joseph  &  D.  C.  R.  Co.  v.  Ryan, 
11  Kan.  602,  15  Am.  Rep.  357;  Beasley  v. 
Texas  &  P.  R.  Co.  53  C.  C.  A.  434,  115  Fed. 
952.  The  authors  of  Elliott  on  Railroads, 
after  referring  to  the  decisions  which  hold 
that  the  contracts  requiring  a  railroad  com- 
pany to  establish  depots  at  certain  points 
are  against  public  policy  and  not  enforce- 
able, say  that  there  is  a  conflict  of  authority 
upon  the  question,  and  complete  their  dis- 
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cussion  of  the  matter  in  the  following  lan- 
guage: "In  our  opinion  such  a  contract 
may  be  made  if  no  public  interest  is  preju- 
diced. If  the  contract  is  made  solely  to  pro- 
mote private  interests  at  the  expense  of  the 
public  welfare,  the  contract  should,  as  we 
think,  be  held  to  be  illegal.  But,  if  public 
interests  are  not  prejudiced,  or  the  power  of 
the  company  to  do  what  the  public  welfare 
requires  is  not  abridged,  we  believe  the  con- 
tract should  be  regarded  as  valid.  Many 
cases  hold  that  a  railroad  corporation  may 
contract  for  the  erection  and  maintenance 
of  a  station  at  a  certain  point,  where  its 
right  to  maintain  stations  at  other  points  is 
not  thereby  impaired.  This  we  believe  to  be 
the  sound  doctrine."  2  Elliott,  Railroads,  S$ 
362,  386.  Sound  public  policy  requires  that 
a  railroad  company  should  be  left  free  to 
establish  and  re-establish  its  stations 
wherever  the  accommodations  or  the  wants 
of  the  public  may  require.  The  power  to 
locate  stations  is  from  its  very  nature  a  con- 
tinuing one.  Mobile  &  O.  R.  Co.  v.  People, 
supra.  The  authorities  of  a  railroad  have 
unlimited  power  to  locate  their  stations  for 
the  best  interests  of  the  community  and  the 
road,  even  though  a  money  consideration  be 
paid  therefor.  Currie  v.  Natchez,  J.  &  C.  R. 
Co:  61  Miss.  725.  An  agreement  on  the  part 
of  a  railroad  company  to  establish  a  sta- 
tion at  a  particular  point  is  not  one  to  keep 
it  there  forever,  but  is  made  subject  to  the 
general  contingencies  of  business,  the  public 
interest,  and  the  large  modification  and 
growth  of  transportation  routes  as  they  may 
affect  the  requirements  of  the  railroad  com- 
pany's business.  Texas  &,  P.  R.  Co.  v.  Scott, 
37  L.R.A.  94,  23  C.  C.  A.  424,  41  U.  S. 
App.  624,  77  Fed.  726.  In  the  case  just  cited 
it  was  held  that  an  agreement  by  a  railroad 
company,  in  consideration  of  a  right  of  way, 
to  establish  a  depot  on  the  land,  is  complied 
with  by  establishing  the  station  and  main- 
taining it  upon  the  land  for  thirty-six  years, 
although  the  depot  is  then  removed  on  ac- 
count of  the  exigencies  of  business;  and  in 
the  opinion  Judge  Newman  cites  the  case 
of  Texas  &  P.  R.  Co.  v.  Marshall,  136  U.  S. 
393,  34  L.  ed.  385,  10  Sup.  Ct.  Rep.  846, 
where  it  was  held  that  an  agreement  to  lo- 
cate and  maintain  the  shops  of  a  railroad 
company  permanently  at  a  given  point  was 
complied  with  by  the  maintenance  of  the 
shops  at  that  point  for  six  years,  notwith- 
standing a  subsequent  removal  growing  out 
of  the  exigencies  of  the  business  of  the  rail- 
road and  the  changes  necessary  to  be  made 
to  discharge  the  public  duties  resting  upon 
it;  and  it  was  held  that  the  word  "perma- 
nent" in  the  contract  was  to  be  construed 
with  reference  to  the  subject-matter  of  the 
contract,  and  that  under  the  circumstances 
the  contract  with  the  word  "permanent" 
16  L.R.A.(N.S.) 


therein  was  complied  with  by  the  estab- 
lishment of  the  terminus  and  office  and 
shops  contracted  for,  with  no  intention  of 
removing  or  abandoning  them  at  the  tin^e 
when  so  established. 

The  effect  of  the  rule  laid  down  in  the 
decisions  just  referred  to  is  that,  when  one 
contracts  with  a  railroad  company  in  refer- 
ence to  those  matters  where  the  public  is 
involved,  the  contract  is  made  subject  to 
the  rights  of  the  public;  and,  when  the  exi- 
gencies of  the  business  of  the  company  are 
such  that  the  rights  of  the  public  come  in 
conflict  with  the  rights  of  the  contracting 
party  under  his  contract,  it  is  to  be  pre- 
sumed that  it  was  the  intention  of  the  par- 
ties that  the  private  rights  under  the  con- 
tract should  yield  to  the  public  right.  In 
applying  what  has  been  said  to  the  present 
case,  it  cannot  be  held  that  the  contract  be- 
tween the  railroad  company  and  the  plain- 
tiff was  void  per  se,  for  the  company  had 
the  right  to  make  a  contract  with  the  plain- 
tiff to  locate  a  station  at  a  given  point,  so 
long  as  the  location  of  the  station  did  not 
interfere  with  the  proper  discharge  of  the 
duties  resting  upon  the  company  as  a  quasi 
public  corporation;  but  the  plaintiff  was 
charged  with  notice  of  the  character  of  the 
person  he  was  contracting  with,  and  of  the 
duties  which  that  person  owed  to  the  pub- 
lic, and  also,  in  reference  to  the  subject- 
matter  of  the  contract,  that  it  was  connect- 
ed intimately  and  directly  with  the  discharge 
of  the  duties  the  defendant  owed  the  public, 
and  therefore  it  became  a  part  of  the  con- 
tract between  the  parties  that  the  mainte- 
nance of  the  station  at  the  point  was  lim- 
ited, not  by  the  time  specified  in  the  con- 
tract, but  to  that  time,  and  to  that  time 
only,  when,  consistent  with  the  discharge  of 
the  public  duties  of  the  company,  the  sta- 
tion could  be  maintained  in  the  manner  pro- 
vided for  in  the  agreement.  The  petition 
therefore  set  forth  a  cause  of  action.  Thera 
is  nothing  alleged  to  indicate  tb.it  the  con- 
ditions are  so  changed  that  the  railroad  com- 
pany cannot  comply  with  its  contract,  and 
at  the  same  time  discharge  all  duties  to  the 
public  which  the  law  places  upon  it.  If 
that  time  has  arrived  the  railroad  company 
may  be  allowed  to  show  this  by  an  appropri- 
ate plea,  supported  by  competent  evidence. 
This  is  a  matter  of  defense.  The  question 
with  which  we  have  dealt  in  the  present 
case  has  never  been  directly  passed  upon 
in  any  case  decided  by  this  court,  but  cases 
involving  contracts  for  the  location  of  de- 
pots, stations,  lines  of  road,  etc.,  have  been 
before  this  court  where  other  phases  of  the 
law  were  involved,  and  in  some  of  them  con- 
tracts of  the  character  above  indicated  have 
been  tacitly  recognized  as  being  valid.  See 
Atlanta  &  W.  P.  R.  Co.  v.  Hodnett,  36  G«. 
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669;  Atlanta  &  W.  P.  R.  Co.  v.  Speer,  32 
Ga.  550,  79  Am.  Dec.  305;  Atlanta  &  VV.  P. 
R.  Co.  V.  Hopson,  33  Ga.  110;  Haisten  v. 
Savannah,  G.  A  N.  A.  R.  Co.  51  Ga.  199; 
Georgia  Southern  R.  Co.  v.  Reeves,  64  Ga. 
492;  Butler  v.  Tifton,  T.  &,  G.  R.  Co.  121  Ga. 
817,  49  S.  E.  763. 

3.  The  demurrer  also  raised  the  objection 
that  the  petition  was  not  paragraphed  in 
the  manner  required  by  law.  While  we 
think  that  some  of  the  paragraphs  of  the 
petition  were  capable  of  subdivision,  we  can- 
not say  that  there  has  been  such  a  disre- 
gard of  the  provisions  of  the  act  that  the 
judge  erred  in  upholding  the  petition  as 
framed.  As  was  said  in  Atlanta,  K.  &  N. 
R.  Co.  V.  Smith,  119  Ga.  008,  46  S.  E.  853: 
"It  is  impossible  to  satisfactorily  define 
what  would  be  an  orderly  paragraph,  and 
this  matter  must  be  left  largely  to  the  dis- 
cretion of  the  trial  judge."  See  also  At- 
lanta Coast  Line  R.  Co.  v.  Taylor,  125  Ga. 
464,  54  S.  E.  622. 

Judgment  afTirmed. 

All  the  Justices  concur,  except  Holdcn, 
J.,  not  presiding. 


VIRGINIA  SUPREME  COURT  OP  AP- 
PEAIiS. 

VV.  H.  HART  et  al.,  Appts., 

V. 

M.   L.  DARTER  et  al. 
(107  Va.  310,  68  S.  E.  500.) 

Eqolty  ^  construction  of  will. 

Equity  has  no  jurisdiction  of  a  bill 
brought  solely  for  the  construction  of  a  will 
which  disposes  merely  of  legal  estates. 

(September   12,   1907.) 


APPEAL  by  complainants  from  a  decree 
of  the  Circuit  Court  for  Scott  County 
dismissing  a  bill  filed  for  the  construction 
of  a  will.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richmond  A  Bond,  for  appel- 
lants: 

Courts  of  equity  have  jurisdiction  to  con- 
strue wills. 

2  Pom.  Eq.  Jur.  3d  ed.  i  871. 

Mr.  W.  S.  Cox,  for  appellees: 

A  court  will  never  entertain  a  suit  to 
give  a  construction  or  declare  the  rights  of 
parties  upon  a  state  of  facts  which  is  fu- 
ture, contingent,  and  uncertain. 

Pom.  Eq.  Jur.  2d  ed.  S  1167;  Chipman  v. 
Montgomery,  63  N.  Y.  221 ;  Martin  v.  Mar- 
tin, 52  W.  Va.  381,  44  S.  E.  198;  1  Barton, 
Ch.  Pr.  &  PI.  p.  138. 

Bnchanan,  J.,  delivered  the  opinion  of 
the  court; 

In  the  year  1882  the  will  of  Eyre  Hart, 
deceased,  was  admitted  to  probate.  The  ob- 
ject of  this  suit,  which  was  instituted  by 
certain  of  the  devisees  under  the  sixth  clause 
of  the  will,  was  to  have  that  clause,  which 
is  as  follows,  construed: 

"I  will  all  my  lands  to  my  6  living  chil- 
dren, Elizabeth  Hobba  has  received  her  full 
potion  of  all  I  possess,  my  living  children 
W.  H.  Hart,  B.  F.  Hart,  M.  Doniho,  M.  S. 
Darter,  j.  B.  Hellon,  Virginia  Hart,  and  if 
one  sells,  sell  it  to  one  of  six,  and  if  one 
dies  with  esue,  its  part  shall  go  to  the  oth- 
er children." 

The  trial  court,  upon  a  hearing  of  the 
cause,  dismissed  the  bill  without  prejudice 
to  the  rights'  of  any  party,  up'on  the  ground 
that  the  case  was  not  in  such  a  condition 
as  to  permit  a  decision  of  the  matter  in  is- 
sue. 

It  appears  from  the  record  that  the  devi- 


Caae  Note.  —  Equity  jurisdiction  of  Itilla 
for  the  cotiatruction  of  willa  of  real 
property  passing  only   legal  estates. 

This  note  is  confined  to  cases  which  in- 
volve the  jurisdiction,  generally,  of  equity 
to  entertain  bills  for  the  construction  of 
wills  disposing  of  legal  estates  merely,  and 
does  not  include  cases  which  discuss  the  pro- 
priety of  bringing  such  suits  in  equity 
courts  rather  than  in  probate  courts. 

Many  cases  hold  that  equity  will  construe 
a  will  if  the  construction  is  incidental  and 
necessary  to  some  question  of  equitable  ju- 
risdiction which  is  properly  before  the  court, 
but  such  cases  are  not  within  the  scope  of 
this  note. 

The  general  rule  as  to  the  jurisdiction  of 
equity  to  construe  v/ills  disposing  merely  of 
legal  estates  is  well  stated  in  Pomeroy  in 
his  work  on  Equity  Jurisprudence,  vol.  3. 
{(  1155,  1150:  "So  far  as  a  will  of  real 
property  bequeaths  purely  legal  estates,  and 
16  L.R.A.(N.S.) 


the  devisees  therein  obtain  purely  legal  ti- 
tles to  the  land  given,  the  enforcement  there- 
of belongs  to  the  courts  of  law  by  means  of 
the  action  of  ejectment;  the  courts  of  law 
have  full  power  to  construe  and  interpret 
the  instrument  and  to  determine  the  rights 
of  the  devisees;  there  is  no  necessity,  and 
therefore  no  power,  of  re.sorting  to  a  court 
of  equity,  in  order  to  obtain  a  construction 
of  such  wills."  "Although  there  is  not  an 
entire  uniformity  in  the  decisions  by  courts 
of  different  states  upon  this  particular  sub- 
ject, yet  the  doctrine  which  seems  to  be  both 
in  harmony  with  principle  and  sustained  by 
the  weight  of  authority  is  that  the  special 
equitable  jurisdiction  to  construe  wills  is 
simply  an  incident  of  the  general  jurisdic- 
tion over  trusts;  that  a  court  of  equity  will 
never  entertain  a  suit  brought  solely  for  the 
purpose  of  interpreting  the  provisions  of  a 
will,  without  any  further  relief,  and  will 
never  exercise  a  power  to  interpret  a  will 
which  only  deals  with,  and  disposes  of,  pure- 
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sees  under  the  sixth  clause  of  the  will  par- 
titioned the  land  devised  them,  and  took 
possession  of  their  respective  shares;  that 
all  the  devisees  are  living,  some  having 
children  and  others  none;  that  some  have 
aliened  their  interest  in  the  land  devised  to 
persons  other  than  devisees.  The  bill  alleges 
that  doubt  and  uncertainty  exist  as  to  the 
exact  rights  of  the  parties  in  the  land  de- 
vised, -which  greatly  encumber  and  hamper 
the  complainants  in  dealing  with  their  in- 
terest in  the  same,  and  that  the  complain- 
ants are  advised  that  it  is  necessary.  In  or- 
der to  ascertain  the  respective  interests  of 
the  devisees,  to  have  the  will  judicially  con- 
strued. The  prayer  for  relief  is  that  the 
court  will  construe  the  sixth  clause  of  the 
will  and  adjudge  that  the  words  "with  esue" 


therein  be  held  to  mean  "without  issue," 
and  determine  whether  the  devisees  who 
have  attempted  to  alien  their  interest  had  a 
legal  right  to  sell  to  persons  other  than  the 
devisees  under  that  clause,  to  determine  any 
other  matter  deemed  pertinent  by  the  court 
or  required  by  any  party  in  interest,  and 
for  general  relief. 

While  the  bill  prays  for  general  relief,  it 
is  clear  from  its  allegations  that  the  suit 
was  brought  solely  for  the  purpose  of  hav- 
ing the  sixth  clause  of  the  will  construed 
by  the  court,  and  that  no  case  is  made  for 
further  relief.  The  first  question,  there- 
fore, to  be  deterlhined,  is  whether  or  not  a 
court  of  equity  has  jurisdictton  of  the  case 
made. 

The  courts  are  not  in  accord  as  to  the 


ly  legal  estates  or  interests,  and  which 
makes  nu  attempt  to  create  any  trust  rela- 
tions with  respect  to  the  property  donated." 

One  of  the  most-quoted  cases  upon  this 
question  is  Bowers  v.  Smith,  10  Paige,  193. 
in  which,  after  discussing  the  jurisdiction 
of  equity  over  wills  which  contain  trusts, 
the  court  said:  "But  I  am  not  aware  of 
any  case  in  which  an  heir  at  law  .  .  . 
or  a  devisee  who  claims  a  mere  legal  estate 
in  the  real  property,  where  there  was  no 
trust,  has  been  allowed  to  come  into  a  court 
of  equity  for  the  mere  purpose  of  obtaining 
a  judicial  construction  of  the  provisions  of 
the  will.  On  the  contrary,  the  decision  of 
such  legal  questions  belongs  exclusively  to 
the  courts  of  law,  except  where  they  arise 
incidentally  in  this  court  in  the  exercise  of 
its  legitimate  powers,  or  where  the  court 
has  obtained  jurisdiction  of  the  case  for 
some  other  purpose." 

While  this  general  rule  is  not  recognized 
in  some  jurisdictions,  the  great  weight  of 
authority  upholds  the  doctrine  set  out  above. 
Miles  V.  Strong,  62  Conn.  96,  25  Atl.  4S9; 
Whitman  v.  Fisher,  74  111.  147;  Strubher 
V.  Belsev,  79  111.  307;  Minkler  v.  Simons, 
172  111.  323,  50  N.  E.  176;  Harrison  v.  Ows- 
ley, 172  111.  629,  50  N.  E.  227;  Mansfield  v. 
Mansfield,  203  111.  92,  67  N.  E.  497 ;  Primm 
V.  Primm,  111  111.  App.  244;  Warren  v. 
Warren  (Mich.)  114  N.  W.  867;  Andersen 
V.  Andersen,  69  Neb.  505,  96  N.  W.  276; 
Torrey  v.  Torrey,  55  N.  J.  Eq.  410,  36  Atl. 
1084;  Hayday  v.  Hayday  (N.  J.  Ch.)  39 
Atl.  373;  Fahy  v.  Pahy",  68  N.  J.  Eq.  210, 
42  Atl.  726 ;  Bevans  v.  Bevans,  69  N.  J.  Eq. 
1,  69  Atl.  896;  Bailey  v.  Briggs,  56  N.  Y. 
407;  Chipman  ▼.  Montgomery,  63  N.  Y. 
221;  Weed  v.  Weed,  94  N.  Y.  243;  Higgins 
V.  Union  Trust  Co.  32  N.  Y.  S.  R.  197,  10 
N.  Y.  Supp.  389,  Affirmed  in  127  N.  Y.  635, 
27  N.  E.  855;  Onderdonk  v.  Mott,  34  Barb. 
106;  Bailey  v.  Southwick,  6  Lans.  356;  Mar- 
lett  V.  Marlett,  14  Hun.  313;  Mellen  v.  Mel- 
len,  139  N.  Y.  210,  34  N.  E.  925;  Whitney 
V.  Whitney,  63  Hun,  59,  18  N.  Y.  Supp.  3; 
Duncan  v.  Duncan,  4  Abb.  N.  C.  275 ;  Stinde 
V.  Ridgway,  55  How.  Pr.  301 ;  McKeon  v. 
Kearney.  57  How.  Pr.  340:  Uo'jov  v.  Purdv. 
27  N.  Y.  Week.  Dig.  117,  10  N.  Y.  S.  R.  40; 
16  L.R.A.(N.S.) 


Bradhurst  v.  Field,  32  N.  Y.  S.  R.  430,  10 
N.  Y.  Supp.  452;  Hough  v.  Martin,  22  N.  C. 
(2  Dev.  &  B.  Eq.)  379,  34  Am.  Dec.  403; 
Simmons  v.  Hendricks,  43  N.  C.  (8  Ired. 
Eq.)  84,  55  Am.  Dec.  439;  Tayloe  v.  Bond. 
45  N.  C.  (Busbee,  Eq.)  6;  Alsbrook  v.  Reid. 
89  N.  C.  151;  Cozart  v.  Lyon,  91  N.  C.  282: 
Woodlief  V.  Merritt.  96  N.  0.  226,  2  S.  E. 
350;  HeptinsUll  v.  Newsom  (N.  C.)  60  R. 
E.  416;  Collins  v.  Collins,  19  Ohio  St.  468: 
Corry  v.  Fleming,  29  Ohio  St.  147;  Bowen 
V.  Bowen,  38  Ohio  St.  426 ;  Edgar  v.  Edgar. 
26  Or.  65,  37  Pac.  73;  Re  John,  30  Or.  494, 
36  L.R.A.  246.  47  Pac.  341,  50  Pac.  226; 
Bussy  V.  M'Kie,  2  M'Cord,  Eq.  23,  16  Am. 
Dec.  628;  Martin  v.  Martin,  52  W.  Va.  381. 
44  S.  E.  198;  Kelley  v.  Kelley,  80  Wis.  486, 
50  N.  W.  334. 

In  Youmans  v.  Youmans.  26  N.  J.  Eq. 
149,  and  in  Benham  v.  Hendrickson,  32  N. 
J.  Eq.  441,  wills  passing  legal  estates  wen- 
construed,  but  these  decisions  were  distin- 
guished by  Torrey  v.  Torrey,  supra,  which 
followed  the  general  rule,  upon  the  ground 
that,  so  far  as  the  question  of  title  to  real 
estate  was  brought  before  the  court,  it  came 
as  neces-sarily  attendant  upon  the  determi- 
nation of  a  dispute  involving  some  branch 
of  undoubted  equitable  jurisdiction,  for  di- 
rection or  restraint  in  the  exercise  of  a  trust 
or  trust  power. 

This  doctrine  is  also  frequently  asserted 
in  cases  where  an  executor  seeks  a  construc- 
tion of  a  will  devising  lands.  Some  of  these 
cases  give  as  an  additional  reason  for  de- 
nying relief,  that  the  executor,  having  no 
interest  at  all  in  the  devise,  has  no  standing 
in  court  for  such  a  purpose.  Toland 
v.  Earl,  129  Cal.  148,  79  Am.  St.  Rep. 
100,  61  Pac.  914;  Jacobs  v.  Button,  79 
Conn.  360,  65  Atl.  160;  Hughes  v.  Hughes 
(Ind.  App.)  63  N.  E.  250;  Woods  v.  Fuller, 
61  Md.  457;  Greeley  v.  Nashua,  62  N.  H. 
166;  Hoaffland  v.  Cooper,  65  N.  J.  Eq.  407, 
56  Atl.  705;  Beard  v.  Beard  (N.  J.  Ch.)  63 
Atl.  25;  Kellogg  v.  Burnett  (N.  J.  Ch.)  69, 
Atl.  196;  Dill  v.  Wisner,  88  N.  Y.  153; 
Woodruff  V.  Cook.  47  Barb.  304;  Voshall  t. 
Clark,  123  App.  Div.  136.  108  N.  Y.  Supp. 
313;  Adams  v.  Jones,  59  N.  C.  (6  Jones, 
Eq.)  221;  Robinson  v.  McDiarmid,  87  N.  0. 
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ground  of  the  jurisdiction  of  a  court  of 
equity  to  interpret  and  enforce  the  provi- 
sions of  a  will.  Some  hold  that  such  juris- 
diction is  merely  an  incident  to  its  general 
jurisdiction  over  trusts,  and  that  it  will  not 
exercise  its  powers  to  construe  a  will  which 
only  deals  with  and  disposes  of  purely  le- 
gal estates  or  interests  in  land,  and  makes 
no  attempt  to  create  any  trust  relation  in 
respect  to  the  property  devised.  Others 
hold  that  its  jurisdiction  arises  from  the 
complicated  character  of  the  provisions  of 
the  will,  from  the  difficulty  of  understanding 
their  meaning,  and  from  the  doubt  and  un- 
certainty as  to  the  rights  of  the  parties 
claiming  under  them.  See  3  Pom.  Eq.  Jur. 
{{  1155-1167,  and  cases  cited;  note  to  Cros- 
son  y.  Dwyer,  2  Am.  &  Eng.  Dec.  in  Eq.  687- 


690,  and  cases  cited.  But  the  prevailing 
doctrine  in  this  country  is  that,  in  order  to 
give  a  court  of  equity  jurisdiction  to  take 
cognizance  of  and  construe  or  interpret  a 
will,  there  must  be  an  actual  litigation  in 
respect  to  a  matter  which  is  the  proper  sub- 
ject of  jurisdiction  of  a  court  of  equity  as 
distinguished  from  a  court  of  law. 

Pomeroy,  in  discussing  this  question,  says 
(f  1156)  that  "the  doctrine  which  seems  to 
be  both  in  harmony  with  principle  and 
sustained  by  the  weight  of  authority  is 
that  the  special  equitable  jurisdiction  to  con- 
strue wills  is  simply  an  incident  of  the  gen- 
eral jurisdiction  over  trusts;  that  a  court 
of  equity  will  never  entertain  a  suit  brought 
solely  for  the  purpose  of  interpreting  the 
provisions  of  a  will,  without  any  further 


466;  Tyson  v.  Tyson,  100  N.  C.  360,  6  S.  E. 
707 ;  Chase  v.  Isherwood,  1  Ohio  N.  P.  31 ; 
Morse  v.  Lyman,  64  Vt.  167,  24  Atl.  763; 
Blair  v.  Johnson,  64  Vt.  698,  24  Atl.  764. 

In  Kilburn  v.  Dodd  (N.  J.  Ch.)  30  Atl. 
868,  a  will  devised  real  estate  situated  upon 
a  certain  street  to  a  brother,  and  gave  to 
the  executors  the  power  to  sell  another  por- 
tion of  real  estate  situated  upon  an  inter- 
secting street  and  devote  the  proceeds  to 
other  purposes;  there  were  other  lots  which 
abutted  upon  both  of  the  above  portions. 
It  was  held  that  equity  had  power  to  en- 
tertain a  bill  filed  by  the  executors  to  deter- 
mine to  which  devise  the  abutting  property 
should  be  attached,  and  that  the  fact  that 
the  rights  of  those  claiming  to  be  in  posses- 
sion as  owners  would  be  incidentally  involved, 
would  not  oust  the  court  of  jurisdiction  to 
pass  upon  the  question  whether  the  power  or 
duty  of  the  executors  extended  over  the 
lands  so  claimed  to  be  held. 

In  Texas  the  general  rule  seems  to  be 
that  a  court  of  equity  has  general  jurisdic- 
tion to  construe  wills,  and  the  existence  of 
a  trust,  express  or  implied,  is  not  made  the 
test  of  jurisdiction.  Smith  v.  Smith,  11 
Tex.  102;  Purvis  v.  Sherrod,  12  Tex.  140; 
Howze  V.  Howze,  14  Tex.  232;  Little  v. 
Birdwell,  21  Tex.  697,  73  Am.  Dec.  242; 
Becton  v.  Alexander,  27  Tex.  659;  Hawes 
V.  Foote,  64  Tex.  22;  Groesbeck  v.  Groes- 
beck,  78  Tex.  668,  14  S.  W.  792 ;  Crosson  y. 
Dwyer,  9  Tex.  Civ.  App.  482,  30  S.  W.  929. 

In  some  states  statutes  have  been  passed 
which  tend  to  enlarge,  in  a  measure  at  least, 
the  jurisdiction  of  equity  over  wills  not  in- 
volving trusts. 

Section  1866  of  the  New  York  Code  of 
Civil  Procedure  provides:  "The  validity 
.  .  .  or  effect  under  the  laws  of  the  state 
of  a  testamentary  disposition  of  real  prop- 
erty situated  within  the  state,  or  of  an  in- 
terest in  such  property  which  would  de- 
scend to  the  heir  of  an  intestate,  may  be  de- 
termined ...  in  like  manner  as  the  va- 
lidity of  a  deed  purporting  to  convey  land 
may  be  determined."  This  section  of  the 
Code  was  a  revision  of  §  1,  chap.  238,  of 
the  Laws  of  1853,  which  provided:  "The 
validity  of  any  actual  or  alleged  devise  or  > 
15  L.R.A.(N.8.) 


will  of  real  estate  may  be  determined  by  the 
supreme  court  in  a  proper  action  for  that 
purpose,  in  like  manner  as  the  validity  of 
any  deed  conveying  or  purporting  to  convey 
lands  might  be  determined  by  such  court; 
and  thereupon  any  party  may  be  enjoined 
from  setting  up  or  from  impeaching  such 
devise  as  justice  may  require."  This  sec- 
tion was  amended  in  1879,  chap.  316,  {  1, 
so  as  to  read  as  follows:  "The  validity  of 
any  actual  or  alleged  devise  or  will  of  real 
estate  may  be  determined  by  the  supreme 
court  in  a  proper  action  for  that  purpose, 
in  which  all  persons  interested  or  who  claim 
an  interest  in  the  question  may  be  made 
parties,  and  such  action  may  be  brought  by 
any  heir  at  law  of  the  actual  or  alleged 
testator  or  testatrix,  or  by  any  devisee  un- 
der any  actual  or  alleged  will;  and  there- 
upon, after  final  judgment  in  such  action, 
any  party  may  be  enjoined  from  setting  up 
or  from  impeaching  such  devise  or  will  as 
justice  may  require." 

There  is  some  difference  of  opinion  wheth- 
er the  section  of  the  Code  cited  above  was 
intended  to  extend  the  jurisdiction  of  equity 
so  as  to  embrace  bills  for  the  construction 
of  wills  which  dispose  of  merely  legal  es- 
tates in  real  property,  or  whether  in  view 
of  its  origin  it  was  intended  merely  as  de- 
claratory of  the  existing  law.  Thus,  in 
Whitney  y.  Whitney,  supra,  it  was  held  that 
this  section  did  not  enlarge  the  powers  of 
a  court  of  equity  so  as  to  authorize  the 
maintenance  of  a  suit  in  equity  to  deter- 
mine the  title  to  real  property,  when  the 
plaintiff  has  full,  adequate,  and  immediate 
remedy  by  an  action  at  law. 

And  in  Jones  v.  Richards,  24  Misc.  025, 
54  N.  Y.  Supp.  126,  it  was  held  that  an  ac- 
tion ostensibly  to  construe  a  will,  but  In 
reality  to  have  portions  thereof  which  at- 
tempted to  set  up  a  trust,  declared  invalid, 
could  not  be  brought  under  the  former  prac- 
tice, which  the  court  upon  the  authority  of 
Whitney  v.  Whitney,  supra,  held  to  be  un- 
changed by  J  1866  of  the  Code. 

And  in'Mellen  v.  Mellen,  139  N.  Y.  210, 
34  N.  E.  925,  it  was  held  that  it  would  be 
both  an  unreasonable  and  an  inconvenient 
construction   of    the    statute    which    would 
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relief,  and  will  never  exercise  a  power  to  in-  trust   relations   with   respect  to  the   prop- 

terpret  a  will  which  only  deals  with,  and  erty  donated." 

disposes  of,  purely  legal  estates  or  interests,  In  the  case  of  Chipman  t.  Montgomery, 

and  which  makes  no  attempt  to'  create  any  63  N.  Y.  221,  230,  it  is  said:     "The  rule  is 


enable  one  whose  title  came  through  a  de- 
vise to  a  former  owner,  to  institute  an  ac- 
tion for  the  construction  of  a  will  which 
formed  one  of  the  links  in  the  chain  of  ti- 
tle. 

But  in  Adams  t.  Becker,  47  Hun,  65, 
where  an  heir  at  law  brought  an  action  for 
the  construction  of  a  will,  and  the  complaint 
had  been  dismissed  in  the  lower  court  upon 
the  ground  that,  as  no  trust  was  involved, 
equi^  had  no  jurisdiction  to  construe  the 
will,  it  was  held  that  the  rule  had  been 
changed  by  section  1866,  and  that  under  the 
provisions  of  that  section  such  an  action  by 
an  heir  at  law  could  be  maintained. 

And  in  Jones  v.  Jones,  1  How.  Pr.  N.  S. 
510,.  it  was  held  that  the  section  had  changed 
the  law,  and  that  under  it  an  action  between 
devisees  for  the  construction  of  a  will  might 
be  maintained;  and  to  the  same  effect  are 
Read  v.  Williams,  125  N.  Y.  560,  21  Am. 
St.  Rep.  748,  26  N.  E.  730,  and  Drake  v. 
Drake,  41  Hun,  366. 

In  Hemmje  t.  Meinen,  20  N.  Y.  Supp.  619, 
in  a  will  which  had  been  duly  probated,  a 
devise  was  given  to  the  testator's  wife  for 
her  life  and  after  her  death  to  a  charitable 
association.  The  will  had  been  executed 
within  two  months  of  the  testator's  death, 
and  the  statute  provided  that  no  devise  to  a 
charitable  association  made  within  that  time 
would  be  valid.  An  heir  at  law  brought  an 
action  to  have  the  devise  to  the  charitable 
association  declared  void,  and  to  remove  the 
cloud  upon  the  title  of  herself  and  others 
who,  if  the  devise  were  set  aside,  would 
have  a  vested  remainder.  The  court  said 
that  the  relation  of  the  plaintiff  to  the  tes- 
tator and  the  terms  of  the  will  were  such 
as  to  bring  the  case  within  the  provision 
of  the  Code  and  give  the  court  jurisdic- 
tion, on  the  application  of  the  heir  at  law, 
to  interpret  and  adjudge  that  any  of  the 
several  devises  were  void.  Without  express- 
ly deciding  whether  {  1866  had  wrought 
such  a  change  in  the  law  that  an  action 
could  be  brought  in  equity  for  the  construc- 
tion of  a  disputed  and  doubtful  devise  con- 
tained in  the  will,  although  there  was  no 
trust  created  thereby,  or  whether  that  pro- 
vision was  to  be  regarded  as  merely  declar- 
atory of  the  then  existing  law  of  the  state, 
the  court  said  that  the  court  must  be 
deemed  to  have  jurisdiction  in  this  instance, 
as  otherwise  the  heirs  would  be  remediless; 
that  the  devise  in  favor  of  the  association 
was  in  the  nature  of  a  cloud  upon  the  title, 
and  the  defect  could  be  made  to  appear 
only  by  extrinsic  evidence,  which  would  not 
necessarily  be  made  to  appear  in  proceedings 
to  enforce  it;  and  the  heirs  were  entitled  to 
have  it  removed. 

No.  40  of  the  Vermont  Session  Laws  of 
1896,  I  1,  provides  as  follows:  "In  all  cases 
where  the  terms  of  a  will  are  doubtful  or 
in  dispute,  any  person  interested  in  the  es- 
15  L.RJ^.(N.S.) 


tate,  either  as  legatee,  devisee,  or  heir  kt 
law,  may  bring  a  bill  in  chancery  to  have 
the  will  construed."  Under  this  law  it  waa 
held  in  Clark  v.  Peck,  79  Vt.  275,  65  Atl. 
14,  that,  in  order  to  give  the  court  of  chan- 
ceiy  jurisdiction,  it  must  appear  that,  in 
addition  to  the  fact  that  the  terms  of  the 
will  are  in  dispute  and  that  the  parties  seek- 
ipg  to  have  the  construction  made  are  In- 
terested either  as  legatees,  devisees,  or  heirs 
at  law,  some  substantial  end  would  be  ac- 
complished by  the  court  of  chancery  in  con- 
struing the  will.  And,  where  the  dispute 
was  between  two  of  the  devisees,  it  was 
held  that,  in  order  to  entitle  one  of  them 
to  maintain  a  suit  in  chancery,  he  must  have 
proceeded  far  enough  in  the  law  court  to 
have  disclosed  to  the  court  of  chancery  the 
necessity  for  its  aid. 

And  where  a  final  decree  of  distribution 
had  been  made,  it  was  held  in  Hall  v.  Law- 
ton,  80  Vt.  535,  68  Atl.  657,  that  the  oratrix 
could  not  maintain  a  bill  to  construe  the 
will,  as  she  could  appeal  from  the  decree 
and  bring  the  question  to  the  supreme  court 
on  exceptions,  and  have  her  rights  fully  de- 
termined there. 

Me.  Rev.  Stat.  1003,  chap.  79,  I  6,  T  8, 
which  was  the  same  as  Rev.  Stat.  1857,  con-. 
fers  jurisdiction  upon  the  court  in  equity 
"to  determine  the  construction  of  wills  and 
whether  an  executor,  not  expressly  appoint- 
ed a  trustee,  becomes  such  from  the  provi- 
sions of  a  will;  and  in  cases  of  doubt  the 
mode  of  executing  a  trust,  and  the  expe- 
diency of  making  changes  and  investment* 
of  property  held  in  trust." 

Under  this  statute  it  was  held  in  Hasel- 
tine  v.  Shepherd,  99  Me.  495,  59  Atl.  1025, 
that  the  court  had  jurisdiction  to  construe 
a  will  upon  the  bill  of  a  devisee,  and  to 
determine  the  character  of  the  estate  re- 
ceived by  him  under  a  devise,  and  the  extent 
of  his  powers  thereunder,  as  to  himself  and 
other  devisees  who  claim,  or  may  claim, 
adversely  to  him. 

And  the  courts  have  either  held  that  they 
had  jurisdiction,  or  have  assumed  it  without 
question,  in  numerous  other  suits  by  devi- 
sees or  heirs  for  the  construction  of  wills, 
under  the  same  statute.  Baldwin  ▼. 
Bean.  59  Me.  481;  Baxter  v.  Baxter, 
62  Me.  540;  Verrill  v.  Weymouth,  6S 
Me.  318;  Garland  v.  Garhind,  73  Me. 
97;  Mansfield  v.  Mansfield,  75  Me.  509; 
Nash  V.  Simpson,  78  Me.  142,  3  Atl.  53; 
Richardson  v.  Richardson,  80  Me.  585,  18 
Atl.  250;  Whittemore  v.  Russell,  80  Me. 
297,  69  Am.  St.  Rep.  200,  14  Atl.  197; 
Mann  v.  Jackson,  84  Me.  400,  16  L.R.A. 
707,  30  Am.  St.  Rep.  358,  24  Atl.  88B; 
Loring  v.  Hayes,  86  Me.  351,  29  Atl.  1093; 
Taylor  v.  Brown,  88  Me.  56,  33  Atl.  664; 
Hamlin  t.  Mansfield,  88  Me.  131,  33  Atl. 
788. 
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that,  to  put  a  court  of  equity  in  motion, 
there  must  be  an  actual  litigation  in  re- 
spect to  matters  which  are  the  proper  sub- 
jects of  the  jurisdiction  of  that  court,  as 
distinguished  from  a  court  of  law.  .  .  . 
It  is  by  reason  of  the  jurisdiction  of  courts 
of  chancery  over  trusts  that  courts  having 
equity  powers  as  an  incident  of  that  juris- 
diction take  cognizance  of  and  pass  upon 
the  interpretation  of  wills.  They  do  not 
take  jurisdiction  of  actions  brought  solely 
for  the  construction  of  instruments  of  that 
character,  or  when  only  legal  rights  are  in 
controversy."    3  Pom.  Eq.  Jur.  %  1155. 

In  this  state,  as  in  England,  courts  of 
equity  have  jurisdiction  over  the  adminis- 
tration and  settlement  of  decedents'  estates, 
whether  the  deceased  die  with  or  without  a 
will,  and  in  the  exercise  of  and  as  inci- 
dent to  that  jurisdiction  they  construe  and 
enforce  wills  of  personal  property.  See  3 
Pom.  Eq.  Jur.  {  1155;  Adair  t.  Shaw,  1 
Sch.  ft  Lef.  243,  262;  Nelson  v.  Cornwell,  11 
Graft.  724.  737. 

The  English  courts  of  chancery,  under 
their  general  jurisdiction  over  trusts,  had 
the  power  to  construe  and  enforce  wills  of 
real  as  well  as  of  personal  property,  so  far 
ass  they  create  or  their  disposition  involves 
the  creation  of  trusts;  but  "so  far,"  says 
Pomeroy,  "as  a  will  of  real  property  be- 
queaths purely  legal  estates,  and  the  devi- 
sees therein  obtain  purely  legal  titles  to  the 
land  given,  the  enforcement  thereof  belongs 
to  the  courts  of  law  by  means  of  the  action 
of  ejectment;  the  courts  of  law  have  full 
power  to  construe  and  interpret  the  in.stru- 
ment  and  to  determine  the  rights  of  the 
devisees.  There  is  no  necessity,  and  there- 
fore no  power,  of  resorting  to  a  court  of 
equity  in  order  to  obtain  a  construction  of 
such  wills."  Section  1155;  Bowers  v.  Smith, 
10  Paige,  193;  16  Cyc.  Law  &  Proc.  pp.  54- 
101. 

No  case  involving  the  precise  question 
now  under  consideration  has  been  before 
this  court;  but  in  the  case  of  Snyder  v. 
Grandstaff,  96  Va.  482,  70  Am.  St.  Rep.  863, 
31  S.  E.  647,  it  was  treated  as' settled  law 
by  the  learned  circuit  judge  who  decided 
the  case,  and  whose  opinion  was  approved 
and  adopted  by  this  court,  that  the  con- 
struction or  interpretation  of  wills  and 
deeds  was  not  of  itself  a  ground  of  equity 
jurisdiction;  but  that  the  power  of  con- 
strue such  writings  was  simply  an  incident 
to  the  court's  jurisdiction  over  a  case  on 
some  one  of  the  recognized  grounds  of  equity 
jurisdiction.  This  view,  as  we  have  seen, 
is  in  accord  with  correct  principles,  is  sus- 
tained by  the  weight  of  authority,  and 
should  be  adhered  to,  although  perhaps  not 
necessary  to  a  decision  of  that  case. 

The  clause  of  the  will  which  this  suit  was 
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brought  to  have  interpreted,  whatever  the 
interest  given  be,  it  is  clear,  disposes  of 
purely  legal  estates  or  interests  and  makes 
no  attempt  to  create  any  trust  relation  in 
respect  to  the  land  devised.  There  being 
no  tnist  relation  involved  in  the  devise,  and 
no  other  ground  of  equity  jurisdiction 
shown,  the  bill  was  properly  dismissed  by 
the  Circuit  Court,  and  its  decree  must  h<» 
affirmed.  ^ 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS 
EX  REL.  EDWIN  O.  RASTER,  Appt., 

V. 

JOHN  J.  HEALY,  State's  Attorney, 

(230  111.  280,  82  N.  E.  599.) 

Quo  warranto  ^  leave  to  flie  Informa- 
tion —  discretion. 

1.  The  state's  attorney  is  not  vested  with 
arbitrary  discretion  to  refuse  the  petition 
of  a  private  relator  to  seek  leave  of  the 
court  to  file  an  information  in  the  nature  of 
a  quo  warranto  for  the  enforcement  or  vin- 
dication of  an  individual  and  personal  right 
of  the  relator,  as  distinguished  from  the 
right  of  the  public,  under  a  statute  which 
provides  that,  in  certain  cases,  which  in- 
clude cases  where  the  injury  is  to  the  right 
of  a  private  individual  as  well  as  to  the 
public,  the  attorney  general  or  state's  at- 


Cafte  Note.  —  Scope  of  discretion  of  pub- 
lic prosecutor  tcith  respect  to  institu- 
tion of  proceedings  in  nature  of  quo 
warranto. 

There  is  great  diversity  of  opinion  as  to 
the  scope  of  the  discretion  allowed  to  the 
prosecuting  officer  in  respect  to  instituting 
proceedings  in  the  nature  of  quo  warranto, 
and  the  power  of  the  court  to  compel  him  to 
do  so  if  he  refuses. 

It  may  be  well  to  call  attention  to  the 
fact  that,  in  numerous  states,  the  statute 
contains  the  provision  that  the  information 
may  be  filed  by  the  attorney  general  or  by 
the  various  county  prosecuting  officers,  or, 
if  they  refuse,  by  the  relator  himself,  with 
the  leave  of  the  court.  Of  course,  where 
such  a  statute  prevails,  there  would  be  no 
necessity  of  attempting  to  force  the  prose- 
cuting officer  to  act,  and  the  question  pre- 
sented in  this  note  is  not  likely  to  arise. 

Numerous  cases  hold  the  discretion  vested 
in  the  prosecuting  officer  is  absolute,  and 
not  subject  to  the  review  of  the  courts. 
These  cases,  for  the  most  part,  relate  to 
proceedings  for  the  ousting  of  a  public  of- 
ficial; and  the  discretion  of  the  officer  in 
cases  of  a  purely  private  right,  stich  as  was 
involved  in  the  foregoing  ease,  is  not  dis- 
cussed. However,  the  same  court  in  the  later 
case  of  People  ex  rel.  Post  v.  Healv,  231  111. 
;i29.  83  N.  K.  453,  held  that  the  same  princi- 
j>Ie  applied  to  a  proceeding  to  try  title  to  an 
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tomey,  either  of  his  own  accord  or  at  the 
instance  of  any  individual  relator,  "may" 
present  a  petition  to  any  court  of  record  oi 
competent  jurisdiction,  or  any  judge  thereof, 
in  vacation,  for  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto. 
Same  ^  mandamna  to  enforce  duty. 

2.  It  is  the  duty  of  the  state's  attorney, 
which  may  be  enforced  by  mandamus,  to 
sign  and  file  a  petition  for  leave  to  file  an 
information  in  the  nature  of  a  quo  war- 
ranto, where  a  private  relator  presents  a 
proper  petition  for  his  signature,  disclos- 
ing an  individual  and  personal  right,  dis- 
tinct from  the  right  of  the  public,  which  is 
enforceable  by  a  proceeding  in  quo  war- 
ranto, together  with  evidence  of  facts  neces- 
sary to  establish  the  right. 

Same  —  practice  —  bearing    bjr    state's 
attorney. 

3.  The  practice  to  be  followed  by  one  who 
desires  to  become  relator  in  a  proceeding 
in  the  nature  of  quo  warranto  for  the  en- 
forcement or  vindication  of  a  private  right 


is  to  present  to  the  state's  attorney  a  pe- 
tition addressed  to  the  court,  or  to  the  judge 
thereof,  in  vacation,  for  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto, 
which  petition  should  be  so  drawn  aa  to  be 
ready  for  filing  when  the  signature  of  the 
state's  attorney  is  attached  thereto;  and  it 
is  not  proper  practice  for  the  state's  at- 
torney to  cause  the  parties  to  the  contro- 
versy to  appear  before  him  by  attorney,  and 
conduct  a  hearing  on  the  question  whether 
or  not  he  should  sign  and  file  the  petition. 

Same  ^  title   to   office   In   private   cor- 
poration. 

4.  An  information  in  the  nature  of  quo 
warranto  is  the  proper  remedy  where  one 
is  charged  with  assuming  and  exercising  the 
rights  of  an  office  in  a  private  corporation 
to  which  he  has  not  been  lawfully  elected, 
under  a  statute  which  expressly  provides 
that,  in  case  a  person  shall  usurp,  intrude 
into,  or  unlawfully  hold  or  execute,  any  of- 
fice in  any  corporation  created  by  the  au- 
thority of  the  state,  the  attorney  general  or 


ofiice.  Therefore,  such  of  the  following  cases 
as  hold  that  the  discretion  vested  in  a  pros- 
ecuting officer  to  commence  quo  warranto 
proceedings  to  oust  a  public  official  upon 
the  petition  of  a  claimant  of  the  office  is 
absolute  would  appear  to  be  opposed  to  the 
doctrine  of  People  ex  rel.  Raster  v.  Bealt. 

In  numerous  Massachusetts  cases,  it  has 
been  held  that  the  attorney  general  files  the 
information  in  quo  warranto  proceedings 
against  usurping  a  public  office  at  his  own 
discretion,  and  the  court  will  neither  direct 
nor  advise  him  upon  the  subject.  Goddard 
V.  Smithett,  3  Gray,  116;  Com.  v.  Allen,  128 
Mass.  308.  In  connection  with  these  Mas- 
sachusetts cases  it  may  be  well  to  note  that, 
by  statute,  an  individual  may  file  an  infor- 
mation in  the  nature  of  quo  warranto  upon 
leave  of  the  court,  where  bis  own  individual 
rights  have  been  injured. 

It  was  held  in  State  ex  rel.  Folk  v.  Talty, 
166  Mo.  629,  66  S.  W.  361,  that  the  phrase 
"shall  exhibit"  as  used  in  the  Missouri  stat- 
ute (Rev.  Stat.  1899,  §  4457),  providing 
that,  "in  case  any  person  shall  usurp,  in- 
trude into,  or  unlawfully  hold  or  execute, 
any  office  or  franchise,  the  attorney  general 
of  the  state,  or  any  circuit,  county,  or  pros- 
ecuting attorney  of  the  county  in  which  the 
action  is  commenced,  shall  exhibit  to  the 
circuit  court,  or  other  court  having  concur- 
rent jurisdiction  therewith  in  civil  cases,  an 
!«iformation  in  the  nature  «f  a  quo  war- 
ranto, at  the  relation  of  any  person  desir- 
ing to  prosecute  the  same;  and,  when  such 
information  has  been  filed  and  proceedings 
have  been  commenced,  the  same  shall  not 
be  dismissed  or  discontinued  without  the 
consent  of  the  person  named  therein  as  the 
relator;  but  such  relator  shall  have  the 
right  to  prosecute  the  same  to  final  judg- 
ment, either  by  himself  or  by  attorney," — 
was  not  mandatory,  and  the  court  would 
not,  by  mandamus,  compel  a  district  attor- 
ney to  exhibit  an  information  in  the  nature 
of  quo  warranto  to  require  the  incumbent 
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of  an  office  to  show  by  what  title  he  held  the 
office.  And  this  decision  was  cited  with  ap- 
proval and  followed  in  State  ex  rel.  Black 
V.  Taylor  (Mo.)  106  S.  W.  1023. 

In  People  ex  rel.  Peabody  ▼.  Atty.  Gen. 
22  Barb.  114,  the  statute  provided  that  an 
information  in  the  nature  of  quo  warranto 
might  be  filed  in  the  supreme  court  of  the 
state  by  the  attorney  general  against  indi- 
viduals, upon  his  own  relation  or  upon  the 
relation  of  a  private  party,  and  without 
applying  to  such  court  for  leave,  when  any 
person  should  usurp,  intrude  into,  or  un- 
lawfully hold  or  exercise  any  public  office. 
Under  this  statute  it  was  held  that  it  was 
for  the  attorney  general,  and  not  the  su- 
preme court,  to  determine  whether,  in  any 
particular  case,  it  is  proper  that  an  action 
to  try  the  right  to  an  office  should  be  brought 
or  not,  and  that  mandamus  would  not  lie  to 
compel  him  to  prosecute  an  action  of  that 
nature. 

So,  also,  in  People  ex  rel.  Demarest  v. 
Fairchild,  67  N.  Y.  334,  it  was  held  that 
the  statute  did  not  give  an  individual  claim- 
ing office,  or  any  other  person,  the  legal 
right  to  compel  an  action  to  test  the  title 
to  the  office  to  be  brought  by  the  law  officer 
of  the  stat^,  or  to  bring  an  action  in  the 
name  of  the  people;  that  the  control  over  the 
action  and  right  to  bring  it  was  with  the 
attorney  general,  and  the  courts  could  not 
sit  in  judgment  upon  the  exercise  of  his 
discretion  or  coerce  his  action.  And  there 
is  an  implication  to  the  same  effect  in  Re 
Gardner,  68  N.  Y.  467. 

And  in  Everding  v.  McGinn,  23  Or.  15,  35 
Pac.  178,  where  the  statute  was  almost 
identical  with  the  New  York  statute,  the 
court  held  that  mandamus  would  not  lie  to 
control  the  discretion  vested  in  the  district 
attorney,  whether  he  should  institute  pro- 
ceedings to  try  the  title  to  a  public  office. 

In  State  ex  rel.  Atty.  Gen.  ▼.  Gleason,  12 
Fla.  212.  where  the  defendant  onposed  the 
proceeding  to  test  bis  right  to  office  of  lieu- 
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state's  attorney  of  the  proper  county,  ei- 
ther of  his  own  accord  or  at  the  instance  of 
any  individual  relator,  may  present  a  peti- 
tion of  any  court  of  competent  jurisdic- 
tion, or  any  judge  thereof,  m  vacation,  for 
leave  to  file  an  information  in  the  nature  of 
a  quo  warranto. 
Same. 

5.  A  showing  which  makes  it  the  duty  ot 
tlie  state's  attorney  to  sign  and  file  a  peti- 
tion presented  to  him  by  a  private  relator 
for  leave  to  file  an  information  in  the  na- 
ture of  a  quo  warranto  against  one  charged 
with  having  usurped  tlie  office  of  treasurer 
of  a  domestic  private  corporation  is  made 
where  the  petition,  which  is  supported  by  an 
afiidavit  made  by  the  relator,  discloses  that 
the  relator  is  secretary  and  a  member  of  the 
board  of  directors  of  the  corporation;  that 
the  respondent  claims  to  hold  the  oflice  un- 
der an  election  at  a  meeting  which  was  not 
attended  by  a  quorum  of  the  board  of  di- 
rectors, it  further  appearing  from  direct 
and  positive  allegations  of  fact  in  the  af- 


fidavit that  such  respondent  was  never  at 
any  time  properly  or  legally  elected  as  treas- 
urer of  the  corporation,  but  has  intruded 
and  unlawfully  held  that  oBlce  since  the 
time  of  such  illegal  election. 

(October  23,  1907.) 

APPEAL  by  relator  from  a  decision  of  the 
Circuit  Court  for  Cook  County  sustain- 
ing a  demurrer  to  a  petition  for  a  writ  ol 
mandamus  to  compel  the  state's  attorney  to 
sign  a  petition  for  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto  against 
one  charged  with  having  usurped  the  office 
of  treasurer  of  a  private  corporation.  Re- 
versed. 

Statement  by  Scott,  J.: 

On  May  15,  1906,  the  relator,  Edwin  O. 
Raster,  filed,  in  the  circuit  court  of  Cook 
county,  a  petition  for  mandamus  against 
John   J.    Healy,    state's    attorney    of    that 


tenant  governor,  upon  the  ground  that  the 
attorney  general  was  animated  by  personal 
and  political  reasons  only,  the  court  said: 
"It  is  quite  possible  that  cases  may  arise 
in  which  the  disturbing  influence  of  party 
feeling  may  so  afTect  the  action  of  the  at- 
torney general  as  to  result  in  great  injus- 
tice to  individuals.  But  this  is  a  .question 
for  the  consideration  of  the  legislature,  not 
for  the  courts.  The  power  of  determining 
whether  the  action  shall  be  commenced  must 
exist  somewhere.  As  we  have  seen,  it  has 
aometimes  been  vested  in  the  court  and 
sometimes  in  the  public  prosecutor.  Our 
legislature  has  not  seen  fit  to  make  any 
change  in  the  common-law  rule.  The  office 
of  the  attorney  general  is  a  public  trust.  It 
is  a  legal  presumption  that  he  will  do  his 
duty, — that  he  will  act  with  strict  impar- 
tiality. In  this  confidence  he  has  been  en- 
dowed with  a  large  discretion,  not  only  in 
cases  like  this,  but  in  other  matters  of  pub- 
lic concern.  The  exercise  of  such  discretion 
is,  in  its  nature,  a  judicial  act,  from  which 
there  is  no  appeal,  and  over  which  the  courts 
have  no  control." 

In  People  v.  McClellan,  118  App.  Div.  177, 
103  N.  Y.  Supp.  146,  Affirmed  in  188  N.  Y. 
618,  81  N.  E.  1171,  it  was  held  that  the 
action  of  the  attorney  general  in  determin- 
ing that  he  was  not  justified  in  commen- 
cing an  action  of  quo  warranto  to  determine 
the  title  to  a  public  office  was  no  bar  to  the 
same  attorney  general  or  to  his  successor,  in 
subsequently  determining  that  the  facts,  as 
then  presented  to  him,  required  him  to  in- 
stitute the  action. 

In  State  ex  rel.  Probstfleld  v.  Sharp,  27 
Minn.  38,  6  N.  W.  408,  which  was  a  pro- 
ceeding in  the  nature  of  quo  warranto  to 
test  the  validity  of  proceedings  by  which 
several  townships  were  united  into  one  in- 
dependent school  district,  it  was  held  that 
it  was  for  the  district  attorney  to  deter- 
mine whether  the  public  good  required  him 
to  proceed  in  the  matter,  and,  if  he  deemed 
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it  best  to  proceed,  the  misconduct  of  the  re- 
lator would  in  no  wise  affect  the  action. 

In  Thompson  v.  Watson,  48  Ohio  St.  552, 
31  N.  E.  742,  it  was  held  that,  under  the 
section  of  the  Revised  Statutes  which  pro- 
vides that  the  attorney  general,  when  di- 
rected by  the  governor,  supreme  court,  or 
general  assembly,  shall  commence  an  action 
in  quo  warranto,  the  power  of  the  court 
should,  as  a  general  rule,  be  exercised  only 
when  something  relating  to  the  court  or  its 
business  renders  it  necessary  or  advisable; 
and  that  the  court  would  not  issue  a  writ 
of  mandamus  to  compel  an  attorney  gen- 
eral to  institute  quo  warranto  proceedings 
to  test  the  constitutionality  of  an  election 
law ;  and  to  the  same  effect  was  the  decision 
in  State  ex  rel.  Wasson  v.  Taylor,  60  Ohio 
St.  120,  38  N.  E.  24,  which  was  an  action 
to  oust  the  incumbent  of  an  office. 

In  People  ex  rel.  Yates  v.  Atty.  Gen.  41 
Mich.  728,  3  N.  W.  205,  the  court  refused 
to  issue  a  writ  of  mandamus,  directed  to 
the  attorney  general,  to  compel  him  to  file 
an  information  in  the  nature  of  a  quo  war- 
ranto to  inquire  by  what  right  a  new  cor- 
poration assumed  to  exercise  the  franchises 
of  an  old  one.  Such  application  was  sup- 
posed to  be  warranted  by  the  provision  in 
the  statute  authorizing  informations  to  be 
filed,  that  "it  shall  be  the  duty  of  the  at 
torney  general,  whenever  he  shall  have  good 
reason  to  believe  that  the  same  can  be  es- 
tablished by  proof,  to  file  such  information 
in  every  case  of  public  interest;  and  also 
in  every  other  case  in  which  satisfactory  se- 
curity shall  be  given  to  indemnify  the  peo- 
ple of  this  state  against  all  costs  and  ex- 
penses to  be  incurred  thereby."  But  the 
court  sustained  the  attorney  general  in  his 
contention  that  he  had  a  discretion  not  to 
file  an  information  on  application  of  a  re- 
lator unless  he  had  reason  to  believe  that  a 
case  could  be  made  out,  nor  even  then  un- 
less the  proceedings  would  benefit  the  re- 
lator in  a  legal  point  of  view. 
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county,  praying  for  a  writ  commanding  him 
to  sign  a  petition  for  leave  to  file  an  infor- 
mation in  the  nature  of  a  quo  warranto 
against  one  Horace  L.  Brand,  charged  with 
liaving  usurped  the  office  of  treasurer  of  the 
Illinois  Publishing  Company. 

The  petition  for  mandamus  alleges  that 
on  April  2,  1906,  relator  presented  to  ap- 
pellee a  petition,  with  relator's  affidavit  In 
support  thereof,  which  petition  was  ad- 
dressed to  the  circuit  court  of  Cook  county, 
and  prayed  leave  to  flle  an  information  in 
the  nature  of  a  quo  warranto  against  Hor- 
ace L.  Brand,  and  that,  at  appellee's  re- 
quest, both  relator  and  the  respondent  in 
said  petition,  so  presented  to  appellee,  ap- 
peared before  appellee,  who  gave  them  a 
hearing  and  afterward  refused  to  sign  said 
petition;  that  appellee  made  no  objection 
to  the  sufficiency  of  the  same  in  law,  and 
suggested  no  other  way  in  which  relator 
could  have  his  rights  judicially  determined; 
that  on  May  10,  1006,  relator  presented  a 
similar  petition  and  affidavit  to  William  H. 
Stead,  attorney  general  for  the  state  of  Il- 
linois, and  requested  him  to  sign  said  peti- 
tion, but  he  refused,  giving  as  his  sole  rea- 
son therefor  that  the  appellee  had  refused 
to  sign  the  first-mentioned  petition,  and  tliat 
he  would  not  act  on  a  similar  petition  in 
Veference  to  the  same  subject,  contrary  to 
the  action  of  the  state's  attorney.  The  pe- 
tition for  mandamus  sets  out  in  full  $  1 
of  chapter  112  of  Kurd's  Revised  Statutes 
of  1905,  and  alleges  that  it  was  the  duty  of 
appellee,  under  the  above  statute,  to  sign 
the  petition  presented,  and  that,  because  of 
his   refusal  to  do  so,   the   people   were  de- 


prived of  their  only  adequate  remedy  against 
the  usurpation  of  office  of  said  respondent, 
Horace  L.  Brand,  in  violation  of  the  laws 
and  Constitution  of  the  state  of  Illinois. 

The  facts  alleged  in  the  petition  present- 
ed to  appellee  for  his  signature,  as  they  ap- 
pear from  the  petition  in  the  case  at  bar, 
are  substantially  as  follows:  That  the  Il- 
linois Publishing  Company  is  an  Illinois 
corporation;  that  the  treasurer  is  an  officer 
of  said  corporation;  that  on  November  23, 
1905,  the  office  of  treasurer  became  vacant 
through  resignation;  that  since  such  resig- 
nation no  person  has  been  legally  elected  to 
said  office,  but  since  that  time  one  Horace 
L.  Brand  unlawfully  has  assumed  said  of- 
fice; and  that  petitioner  believes  the  fore- 
going allegations  can  be  established  by 
proof.  From  the  affidavit  of  relator,  at- 
tached to  said  petition  presented  to  appellee, 
it  appears,  as  shown  by  the  abstract  in  this 
case,  that  he  (relator)  is  secretary  of  ttie 
Illinois  Publishing  Company,  and  that  he 
is  also  a  member  of  its  board  of  directors; 
that  on  November  20,  1905,  a  special  meet- 
ing was  called  by  the  president  of  said  com- 
pany for  November  23,  1905;  that  at  such 
meeting  the  resignation  of  W.  R.  Miehaelis 
as  treasurer  of  the  company  was  presented, 
and  an  attempt  was  made  to  elect  Horace 
L.  Brand  to  fill  the  vacancy;  that  the  board 
of  directors  consisted  of  ten  members;  that 
there  were  but  five  directors  present,  includ- 
ing Brand,  and  he  received  but  five  votes; 
that,  as  a  result  thereof,  he  assumed  to  have 
been  elected  treasurer,  and  since  that  time 
has  acted  as  treasurer;  that  the  by-laws  of 
the  company  require  six  directors  to  consti- 


In  an  action  by  individual  citizens  to  re- 
strain defendants  from  exercising  any  cor- 
porate rights,  franchise,  or  privileges  apper- 
taining to  municipal  corporations,  it  was 
held,  in  Robinson  v.  Jones,  14  Fla.  256,  that 
the  state  only  could  maintain  such  an  ac- 
tion, and  that  the  court  had  no  authority  to 
make  a  state  a  party  plaintiff  except  upon 
the  motion  of  the  attorney  general,  as  the 
institution  of  any  action  by  the  state  was 
entirely  in  his  discretion  in  a  case  of  this 
kind,  and  he  was  not  subject  to  judicial 
control  in  its  exercise. 

There  are,  however,  several  cases  in  addition 
to  those  set  out  in  the  opinion  which 
hold  that  the  discretion  of  the  prosecuting 
officer  is  subject,  in  a  measure,  at  least,  to 
the  control  of  the  courts. 

Of  this  class  is  the  later  Illinois  ca.sc  of 
People  ex  rel.  Post  v.  Healy,  231  III.  029, 
83  N.  E.  453,  which  was  a  proceeding  to  try 
the  title  of  the  incumbents  of  the  office  of 
members  of  the  board  of  education  of  the 
city  of  Chicago,  and  was  decided  upon  the 
authority  of  People  ex  bel.  Ra.steb  v. 
Healy. 

And,  in  Fuller  v.  Ellis,  98  Mich.  96,  57  N. 
W.  33,  the  relator,  who  claimed  title  to  a 
public  office,  was  granted  a  writ  of  manda- 
16  l..R.A.(N.S.) 


mus  to  compel  the  attorney  general  to  file 
an  information  in  the  nature  of  quo  war- 
ranto against  the  incumbent;  but  the  power 
of  the  court  to  issue  the  writ  waa  apparently 
not  questioned. 

So,  also,  in  State  ex  rel.  Lloyd  v.  Elliott, 
13  Utah,  200,  44  Pac.  248,  it  was  held,  upon 
an  application  for  leave  to  file  an  informa- 
tion in  the  nature  of  quo  warranto,  to  test 
the  right  to  the  office  of  city  councilman, 
that  the  government  officer  had  the  right 
ex  officio,  where  the  proceedings  were  insti- 
tuted without  any  relator,  to  file  an  infor- 
mation, as  of  course,  without  leave  of  the 
court;  but  he  cannot  prevent  the  court  from 
assuming  jurisdiction  by  refusing  to  con- 
sent to  the  use  of  his  name  when  a  private 
citizen  is  the  relator. 

In  Coon  v.  Atty.  Gen.  42  Mich.  65,  3  N. 
W.  258,  and  in  Meehan  v.  Bachelder.  73  N. 
H.  113,  59  Atl.  620,  the  question  whether  the 
courts  may  require  the  attorney  general  to 
institute  proceedings  to  try  title  to  a  pub- 
lic office  v/as  raised,  but  not  decided. 

Upon  the  question  of  quo  warranto  as  a 
matter  of  right  by  attorney  general  or  dis- 
trict attorney,  see  case  note  to  State  ez  reL 
Young  V.  Kent,  1  L.R.A.(N.S.)  826. 
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ture  a  quorum,  and  provide  that  the  elec- 
tion of  officers  shall  occur  at  the  first  regu- 
lar meeting  of  directors  after  the  annual 
stockholders'  meeting  in  each  year,  and  that 
the  board  of  directors  shall  consist  of  ten 
members;  that,  at  the  annual  meeting  held 
for  the  annual  election  of  officers  on  Janu- 
ary IS,  1006,  Horace  L.  Brand  and  W.  R. 
Michaelis  were  both  nominated  for  treas- 
urer, and,  each  having  received  five  votes, 
the  presiding  officer  announced  that  there 
was  no  election. 

To  the  petition  for  a  writ  of  mandamus  a 
general  and  special  demurrer  was  interposed 
by  appellee,  which  was  sustained  by  the 
court  and  the  petition  dismissed.  From  the 
judgment  of  the  circuit  court  appellant 
brings  this  case  to  this  court  by  appeal,  and 
urges  as  grounds  for  reversal,  first,  the 
court  erred  in  construing  §  1  of  the  statute 
of  the  state  of  Illinois  entitled  "An  Act  to 
Revise  the  Law  in  Relation  to  Quo  War- 
ranto," approved  March  23,  1874,  in  force 
July  1,  1874,  being  |  1  of  chapter  112  of 
Kurd's  Revised  Statutes  of  1005;  second,  if 
the  construction  given  by  the  court  to  that 
section  be  correct,  then  the  court  erred  in 
not  holding  that  section  to  be  unconstitu- 
tional. 

Messrs.  Rlchbcrg  &  Rlchberg.  for  ap- 
pellant: 

The  discretion  is  vested  specifically  in  the 
judge  to  whom  the  petition  is  presented,  by 
the  statute  itself,  which  excludes  the  pos- 
sibility of  its  being  vested  elsewhere  by  im- 
plication. 

SUrr  A  C.  Anno.  Stat.  (HI.)  chap.  12. 
{  1;  McPhail  v.  People,  160  III.  77.  52 
Am.  St.  Rep.  306,  43  N.  E.  382;  Schlatt- 
weiler  v.  St.  Clair  County,  63  III.  449. 

Quo  warranto  is  the  proper  and  only  rem- 
edy for  usurpation  of  an  office  in  a  private 
corporation. 

Lawson  v.  Kolbenson,  61  111.  405;  Thomp. 
Corp.  I  764 ;  Angell  4  A.  Priv.  Corp.  g  738. 

Mr.  Charles  Goodman,  with  Messrs. 
Rosenthal  &  HaniiU,  for  appellee. 

Scott,  J.,  delivered  the  opinion  of  the 
court: 

This  controversy  involved  the  construc- 
tion of  $  I  of  chapter  112  of  Kurd's  Re- 
vised Statutes  of  1905,  which  reads:  "That 
in  case  any  person  shall  usurp,  intrude  into, 
or  unlawfully  hold  or  execute,  any  office  or 
franchise,  or  any  office  in  any  corporation 
created  by  authority  of  this  state  (or  any 
person  shall  hold  or  claim  to  hold  or  exer- 
cise any  privilege,  exemption,  or  license, 
which  has  been  improperly  or  without  war- 
rant of  law  issued  or  granted  by  any  officer, 
board,  commissioner,  court,  or  other  person 
or  persons  authorized  or  empowered  by  law 
16  L,BhA,(N.S.) 


to  grant  or  issue  such  privilege,  exemption, 
or  license,  or  any  public  officer  shall  have 
done  or  suffered  any  act  which,  by  the  provi- 
sions of  law,  works  a  forfeiture  of  his  of- 
fice, or  any  association  or  number  of  per- 
sons shall  act  within  this  state  as  a  corpo- 
ration without  being  legally  incorporated, 
or  any  corporation  does  or  omits  any  act 
which  amounts  to  a  surrender  or  forfeiture 
of  its  rights  and  privileges  as  a  corporation, 
or  exercises  powers  not  conferred  by  law, 
or  if  any  railroad  company  doing  business 
in  this  state  shall  charge  an  extortionate 
rate  for  the  transportation  of  any  freight 
or  passenger,  or  shall  make  any  unjust  dis- 
crimination in  the  rate  of  freight  or  pas- 
senger traffic  over  or  upon  its  railroad,  the 
attorney  general  or  state's  attorney  of  the 
proper  county,  either  of  his  own  accord  or 
at  the  instance  of  any  individual  relator, 
may  present  a  petition  to  any  court  of  rec- 
ord of  competent  jurisdiction,  or  any  judge 
thereof  in  vacation,  for  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto 
in  the  name  of  the  people  of  the  state  of 
Illinois;  and  if  such  court  or  judge  shall  be 
satisfied  that  there  is  probable  ground  for 
the  proceeding,  the  court  or  judge  may  grant 
the  petition,  and  order  the  information  to 
be  filed  and  process  to  issue.  When  it  ap- 
pears to  the  court  or  judge  that  the  sev- 
eral rights  of  divers  parties  to  the  same 
office  or  franchise,  privilege,  exemption,  or 
license,  may  properly  be  determined  on  one 
( 1 )  information,  the  court  or  judge  may 
give  leave  to  join  all  of  such  persons  in  the 
same  information,  in  order  to  try  their  re- 
spective rights  to  such  office,  franchise,  priv- 
ilege, exemption,  or  license." 

It  is  contended  by  the  appellee  that  this 
statute  vests  the  state's  attorney  of  the 
proper  county  with  an  arbitrary  discretion 
in  I'efercnce  to  seeking  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto 
in  the  name  of  the  people;  that,  in  the  ex- 
ercise of  that  discretion,  he  cannot  be  con- 
trolled by  the  courts,  and  that  he  may  re- 
fuse to  seek  the  leave  for  any  reason  which 
to  him  seems  sufficient,  or  may  refuse  when 
no  reason  at  all  can  be  assigned  for  so  do- 
ing; while  appellant  argues  that  in  a  case 
such  as  that  now  before  us.  where  tlie  pro- 
posed individual  relator  has  a  personal  and 
private  interest  in  the  litigation  which  he 
desires  to  set  on  foot,  and  where  the  inter- 
est of  the  public  is  purely  or  largely  theo- 
retical, the  only  discretion  vested  in  the  le- 
gal representative  of  the  people  is  a  discre- 
tion to  determine  whether  the  documents 
presented  to  him  by  the  individual  are  In 
proper  legal  form,  and  whether  the  party 
seeking  the  institution  of  the  suit  presents 
evidence  of  such  facts  as  establish  his  legal 
right  to  the  remedy  to  be  afi'orded  by  judg- 
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ment   against   the    respondent   in   the   quo 
warranto  proceeding. 

Originally  a  proceeding  of  this  character 
was  by  writ  of  quo  warranto  against  any- 
one who  claimed  or  usurped  any  office,  fran- 
chise, or  liberty,  to  inquire  by  what  au- 
thority he  supported  his  claim,  in  order  to 
determine  the  right.  Later  the  practice  was 
changed,  and  an  information  in  the  nature 
of  a  writ  of  quo  warranto  succeeded  the  for- 
mer method.  3  Bl.  Com.  262,  263.  By  the 
common  law  the  proceeding  in  quo  warranto 
was  employed  exclusively  as  a  prerogative 
remedy,  to  punish  a  usurpation  of  fran- 
chises or  liberties  granted  by  the  Crown, 
and  never  as  a  remedy  for  private  citizens 
desiring  to  test  the  title  of  persons  claim- 
ing to  exercise  a  public  franchise  or  desir- 
ing to  establish  a  private  right.  In  Eng- 
land, the  information,  as  a  means  of  inves- 
tigating and  determining  civil  rights  be- 
tween parties,  owes  its  origin  to  Stat.  9 
Anne,  chap.  20,  which  authorized  and  re- 
quired the  proper  officer  to  file  the  infor- 
mation by  leave  of  court,  upon  the  re- 
lation of  any  person  desirous  of  prosecut- 
ing the  same,  against  any  person  usurping 
or  intruding  into  any  municipal  office  or 
franchise  in  the  Kingdom.  High,  Extr.  Le- 
gal Rem.  3d  ed.  {  602.  That  statute,  how 
ever,  having  been  passed  in  the  year  of  our 
Lord  1710,  has  never  been  in  force  in  this 
state.  It  will  be  observed  from  examina- 
tion of  {  1,  supra,  that  the  proceeding  is 
made  the  vehicle  for  the  assertion  of  many 
rights,  both  private  and  public,  which  could 
not  have  been  vindicated  by  this  method 
at  the  common  law.  As  originally  used,  the 
proceeding  was  criminal  in  character,  and 
the  offender,  upon  conviction,  was  liable 
both  to  fine  and  imprisonment  as  well  as 
ouster  from  the  franchise  or  liberty  which 
he  had  wrongfully  usurped.  Under  our  stat- 
ute the  proceeding  is,  in  fact,  a  civil  rem- 
edy when  used  for  the  protection  of  pri- 
vate rights,  and,  in  the  event  of  a  judgment 
in  favor  of  the  defendant,  costs  may  be 
awarded  against  the  relator.  Chapter  112, 
§  6,  supra. 

By  the  common  law.  and  in  England  prior 
to  the  passage  of  the  statute  of  Anne,  ar- 
bitrary discretion  was  lodged  in  the  attor- 
ney genera]  to  determine  whether  he  would 
move,  and  that  discretion  could  not  be  con- 
trolled or  reviewed.  Atty  Gen.  v.  Iron- 
mongers' Co.  2  Beav.  314;  Atty.  Gen.  v 
Wright.  3  Beav.  447;  People  ex  rel.  Pea- 
body  V.  Atty.  Gen.  22  Barb.  114;  People  ex 
rel.  Demarest  v.  Fairchild,  8  Hun,  334:  Re 
Gardner,  68  N.  Y.  467;  Everding  v.  Mc- 
Ginn. 23  Or.  16,  35  Pac.  178.  In  extending 
the  scope  of  this  proceeding,  the  legislature 
of  this  state  has  not,  by  express  words, 
changed  or  altered  the  common  law,  so  far 
16  LJIJL.(N.8.) 


as  the  discretion  vested  in  the  attorney  gea- 
eral  or  state's  attorney  is  concerned,  but 
the  character  of  the  discretion  possessed  by 
these  officers  must  be  determined,  to  some 
extent,  by  consideration  of  the  rights  which 
the  lawmaking  power  has  committed  to  that 
discretion.  By  the  common  law  the  infor- 
mation in  the  nature  of  a  quo  warranto  was 
solely  a  prerogative  remedy.  No  suit  was 
ever  prosecuted  by  that  remedy  at  the  in- 
stance of  »  private  person  or  for  the  as- 
sertion of  a  private  right.  It  was  used 
only  where  a  wrong  had  been  done,  or  was 
alleged  to  have  been  done,  to  the  King,  and 
it  was  therefore  the  rule  that  only  the  King, 
or  his  representative,  should  determine 
whether  a  suit  should  be  brought  to  enforce 
the  right  of  the  King.  Where  jurisdiction 
is  given  the  courts  to  enforce  the  rights  of 
private  individuals  by  this  method,  it  is 
manifest  that  the  power  to  determine  wheth- 
er the  suit  should  be  brought  should  not  be 
lodged  in  the  legal  representative  of  the 
sovereign  power,  when,  as  here,  the  right  of 
the  citizen  is  substantial,  and  the  concern 
of  the  state  with  regard  to  the  litigation 
is  practically  or  entirely  theoretical.  In 
such  case,  the  reason  for  the  rule  having 
failed,  the  rule  itself  should  fail.  This  is 
well  illustrated  by  cases  of  one  class  which 
are  constantly  arising  in  this  state.  These 
are  cases  where  it  is  charged  by  the  owner 
of  realty  that  his  property  has  been  wrong- 
fully included  within  a  drainage  district 
and  he  has  attempted  to  have  that  question 
determined  upon  an  application  made  for  a 
judgment  and  order  of  sale  against  his 
property  for  the  collection  of  a  tax  or  as- 
sessment imposed  by  the  drainage  authori- 
ties. In  such  instances  this  court  has  in- 
variably held  that  he  could  not  raise  the 
question  in  that  way,  but  that  he  must  re- 
sort to  an  information  in  the  nature  of  a 
quo  warranto  for  the  purpose  of  determin- 
ing whether  or  not  the  corporation  is  en- 
gaged in  exercising  powers  not  conferred  by 
law.  Shanley  v.  People.  226  111.  579,  80  N. 
E.  277,  and  cases  there  cited.  It  is  mani- 
fest that  it  would  be  a  mere  travesty  to 
say,  as  was  said  in  the  Shanley  Case,  that 
in  such  case  the  action  of  the  corporate  an- 
thorities  "can  only  be  reviewed  in  a  direct 
proceeding  by  quo  warranto."  and  then  to 
say  that  whether  or  not  application  shall  be 
made  for  leave  to  file  an  information  in  the 
nature  of  quo  warranto  for  the  purpose  of 
reviewing  the  action  of  the  commissioners 
rests  solely  in  the  arbitrary  discretion  of 
the  legal  representative  of  the  people,  who 
has  no  interest  in  the  welfare  of  the  pro- 
posed relator,  and  who  may  give  weight  to 
the  fact  that  it  is  for  the  benefit  of  a  larg« 
number  of  property  owners  who  are  prop- 
erly within  the  district  that  he  should  !•• 
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fuse  to  permit  the  use  of  his  name,  and 
who  may  regard  that  as  a  sufficient  reason 
for  declining  to  act.  It  is  against  the  pol- 
icy of  our  law  that  the  arbitrary  power  to 
determine  whether  the  individual  shall  have 
the  privilege  to  be  lieard  in  the  courts  in 
the;  assertion  of  his  private  right  should  be 
lodged  in  any  tribunal  or  officer,  not  a  court 
or  judicial  officer,  as  distinguished  from  a 
nonjudicial  or  quasi  judicial  officer. 

Appellee  urges  that  it  cannot  consistently 
be  held  that  the  state's  attorney  has  an  ar- 
bitrary discretion  as  to  whether  he  will  seek 
leave  to  file  the  information  where  no  in- 
terest is  involved  save  that  of  the  public, 
and  that  he  has  no  discretion  where  the  in- 
terest of  a  private  individual  is  concerned, 
for  the  reason  that  such  discretion  as  he  has 
is  conferred  upon  him  by  the  following 
words  from  the  statute:  "The  attorney 
general  or  state's  attorney  of  the  proper 
county,  either  of  his  own  accord  or  at  the 
instance  of  any  individual  relator,  may  pre- 
sent a  petition  to  any  court  of  record  of 
competent  jurisdiction,'' — which  words  ap- 
ply alike  to  cases  in  the  prosecution  of 
which  the  people  of  the  state  alone  are 
interested,  and  to  cases  in  which  do  sub- 
stantial right  is  to  be  asserted  except  the 
right  of  the  relator,  and  in  which  the  in- 
terest of  the  public  is  purely  or  entirely 
theoretical.  It  is  urged  that  any  such  con- 
struction would  result  in  holding  that  the 
word  "may,"  in  the  language  last  quoted, 
means  "may"  in  cases  where  only  the  pub- 
lic interest  is  at  stake,  and  means  "shall" 
where  private  interests  are  involved;  and  it 
is  said  to  be  an  anomaly  to  hold  that  the 
same  word  in  the  same  sentence  of  a  statute 
may  mean  one  thing  when  applied  to  one 
class  of  cases  and  another  thing  when  ap- 
plied to  another  class  of  cases.  We  do  not 
think  this  situation  presents  any  serious 
difficulty.  When  the  legislature  extended 
the  right  to  private  individuals  to  assert 
private  rights  by  this  proceeding,  it  is  ap- 
parent that  it  was  intended  that  they 
should  have  an  opportunity  to  seek  redress 
for  their  wrongs  by  making  application  to 
a  court,  or  judge  thereof,  for  leave  to  file 
an  information.  The  duty  resting  upon  the 
state's  attorney  to  sign  and  present  a  peti- 
tion for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  where  evidence 
of  facts  is  properly  presented  to  him  by 
a  proposed  relator,  which  shows  prima  facie 
that  the  relator  is  legally  entitled  to  the 
relief,  in  reference  to  a  private  right,  which 
would  be  afforded  him  by  a  judgment  in  his 
favor  in  a  quo  warranto  proceeding,  is  an 
absolute  one.  It  follows,  therefore,  that 
where  he  declines  to  act  for  any  reason 
other  than  that  the  facts,  evidence  of  the 
existence  of  which  is  presented  to  him,  do 
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not  warrant  the  relief  which  the  proposed 
relator  seeks,  or  that  the  petition  and  af- 
fidavit or  affidavits  presented  to  him  are  not 
in  proper  legal  form,  his  declination  is  an 
abuse  of  his  discretion,  conceding  that  his 
construction  of  the  statute  be  correct,  and 
such  an  abuse  of  discretion  as  amounts  to  a 
refusal  on  his  part  to  exercise  his  discre- 
tion at  all,  and  to  a  refusal  to  perform  the 
duty  enjoined  upon  him  by  the  law. 

In  Glencoe  v.  People,  78  111.  382,  389,  it 
was  said:  "The  discretion  vested  in  the 
council  cannot  be  exercised  arbitrarily,  for 
the  gratification  of  feelings  of  malevolence, 
or  for  the  attainment  of  merely  j>ersonaI 
and  selfish  ends.  It  must  be  exercised  for 
the  public  good,  and  should  be  controlled  by 
judgment,  and  not  by  passion  or  prejudice. 
When  a  discretion  is  abused  and  made  to 
work  injustice,  it  is  admissible  that  it  shall 
be  controlled  by  mandamus."  In  Illinois 
State  Dental  Examiners  y.  People,  123  III. 
227,  241,  13  N.  E.  201,  202,  the  following 
language  was  used:  "But,  if  a  discretion- 
ary power  is  exercised  with  manifest  injus- 
tice, the  courts  are  not  precluded  from  com- 
manding its  due  exercise.  They  will  inter- 
fere where  it  is  clearly  shown  that  the  dis- 
cretion is  abused.  Such  abuse  of  discre- 
tion will  be  controlled  by  mandamus.  A 
public  officer  or  inferior  tribunal  may  be 
guilty  of  so  gross  an  abuse  of  discretion  or 
such  an  evasion  of  positive  duty  as  to 
amount  to  a  virtual  refusal  to  perform  the 
duty  enjoined,  or  to  act  at  all  in  contem- 
plation of  law;  in  such  a  case  mandamus 
will  afford  a  remedy.  Tapping,  Mandamus, 
19,  66;  Wood,  Mandamus,  64;  St.  Paul's 
Parish  v.  Lynah,  2  M'Cord,  L.  170;  People 
ex  rel.  Osterhout  v.  Perry,  13  Barb.  206; 
Arberry  v.  Beavers,  6  Tex.  457,  55  Am.  Dec. 
791."  To  the  same  effect  are  statements 
found  in  People  ex  rel.  Green  v.  Cook  Coun- 
ty, 176  111.  576,  52  N.  E.  334,  and  People 
ex  rel.  Traders'  Ins.  Co.  v.  Van  Cleave,  183 
111.  330,  47  L.R.A.  795,  55  N.  E.  698.  Courts 
of  last  resort  in  our  sister  states  have  fre- 
quently found  themselves  confronted  with 
the  same  difficulty  which  we  are  now  con- 
sidering, where  legislatures  have  extended 
the  scope  of  the  remedy  by  quo  warranto  to 
include  the  enforcement  of  private  rights, 
but  have  failed  to  impose  by  express  words 
a  positive  duty  upon  the  attorney  general 
or  states  attorney  to  proceed  at  the  instance 
of  the  individual  relator,  or  have  failed  to 
provide  that  the  proceeding  may  be  insti- 
tuted without  the  co-operation  of  those  of- 
ficers. It  has  sometimes  been  held  that  the 
arbitrary  discretion  of  the  public  prose- 
cutor still  exists  as  at  common  law.  and 
that,  if  he  refuses  to  lend  his  name  to  the 
proceeding,  the  individual  relator  is  with- 
out remedy,  even  though  the  refusal  of  the 
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ofiScer  results  from  political,  Belfish,  or  other 
improper  considerations.  In  other  states 
relief  for  the  relator  has  been  suggested  by 
various  methods,  not  substantially  differ- 
ent so  far  as  the  result  to  be  obtained  is 
concerned. 

Jn  the  Bank  of  Mt.  Pleasant's  Case,  6 
Ohio,  250,  it  was  held:  "if,  in  a  proper 
case,  the  prosecuting  attorney  decline  to 
make  application  for  the  rule,  the  court  will 
order  him  to  make  it  peremptorily,  or  di- 
rect it  to  be  made  by  another  person,  ac- 
cording to  circumstances." 

In  State  ex  rel.  Banning  v.  Berry,  3  Minn. 
190  (reprint  ed.),  it  was  held  that  the  dis- 
cretion of  the  attorney  general  was  not  ex- 
clusive or  absolute,  and  that  the  relator's 
right  to  have  the  application  made  was  an 
absolute  one,  upon  a  probable  or  prima 
facie  case  being  made  out  to  the  attorney 
general;  that  the  discretion  as  to  whether 
the  suit  should  be  brought  in  such  case  was 
with  the  court  or  judge  alone;  and  that,  in 
determining  whether  to  permit  the  filing  of 
the  information,  the  court  or  judge  could 
give  notice  to  the  defendant  and  hear  both 
sides  of  the  question,  "which  advantages 
are  not  possessed  by  the  attonrey  general." 
It  was  further  held  that  the  papers  there 
presented  made  a  sufficient  case,  and  the 
issuance  of  a  writ  of  mandamus  requiring 
the  attorney  general  to  make  application 
was  directed.  In  State  ex  rel.  Dowdall  t. 
Dahl,  69  Minn.  108,  71  N.  W.  910,  it  was 
said  that,  under  some  circumstances,  it 
might,  in  the  exercise  of  a  sound  judicial 
discretion,  become  the  duty  of  the  court 
to  permit  an  information  in  the  nature  of  a 
quo  warranto  to  be  filed  by  a  private  per- 
son, even  where  he  had  no  personal  interest 
in  the  question  distinct  from  the  public  in- 
terest, notwithstanding  the  attorney  gener- 
al had  refused  to  give  his  consent  to  such 
filing. 

In  State  v.  Deliesseline,  1  M'Cord,  L.  62, 
in  discussing  this  question,  the  court  ex- 
pressed the  view  "that  the  attorney  general 
may,  in  any  case,  apply  to  the  court  for 
directions,  and  that  the  court,  although,  per- 
haps, it  cannot  order,  may  aid  him  with  its 
advice.  There  may  be  many  cases  where  it 
would  seem  peculiarly  proper  and  some 
where  it  would  be  absolutely  necessary  that 
it  should  be  done.  The  attorney  general 
may  3tand  in  such  relation  to  the  party 
against  whom  an  information  is  required  as 
not  to  be  able  to  trust  his  own  judgment; 
or  in  such  that  it  ought  not  to  be  trusted 
by  the  state.  Such  a  proceeding  might  be 
required  against  the  attorney  general  him- 
self, in  which  case  he  could  not  act." 

In  Lamoreaux  v.  Ellis,  89  Mich.  146,  60 
N.  W.  812,  where  the  attorney  general 
claimed  an  arbitrary  discretion,  the  court 
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said:  "If  the  attorney  general  and  prose- 
cuting attorney  can  refuse,  for  no  good  rea- 
son, to  file  an  information  of  this  kind 
upon  the  relation  of  one  who  claims  that  he 
was  legally  elected  to  an  office,  or  of  any 
elector,  citizen,  and  taxpayer  who  is  in- 
terested in  the  due  administration  of  pub- 
lie  affairs,  then  it  may  happen  that,  if  both 
of  these  officers  belong  to  the  same  political 
party  as  the  incumbent  of  the  office,  they 
would,  for  that  reason,  refuse  to  more  in 
the  matter,  and  keep  in  any  county  office 
for  the  full  term  a  person  not  legally  elected 
or  legally  qualified  to  hold  it.  The  law,  of 
course,  presumes  that  every  public  officer 
will  do  his  duty  without  fear  or  favor  or 
partisan  bias,  and  this  is  found  to  be  the 
general  rule;  but  the  current  history  of  our 
day  is  full  of  instances  of  such  intense 
party  feeling  that  persons  are  frequently  ap- 
plying to  the  courts — the  last  resort— for 
the  protection  and  enforcement  of  rights  de- 
nied to  them  for  partisan  and  political  rea- 
sons only.  .  .  .  The  courts  ought  not  to 
consent  to  any  holding  which  will  put  the 
power  arbitrarily  and  without  remedy  or 
redress  into  the  hands  of  any  one,  two,  or 
three  men  to  prevent  a  candidate  for  office 
from  establishing  his  election  to  any  office, 
or  any  citizen  from  inquiry,  in  good  faith, 
into  the  rights  of  any  person  to  hold  an  of- 
fice. This  would  certainly  be  the  result  of 
the  position  taken  by  the  attorney  general." 
In  Cain  v.  Brown,  111  Mich.  657,  70  N.  W. 
337,  mandamus  was  entertained,  without 
question,  to  compel  the  prosecuting  attorney 
to  file  an  information  in  the  nature  of  a  quo 
warranto,  but  the  writ  was  there  denied  for 
the  reason  that  the  prosecutor  was  justified 
in  considering  the  evidence  presented  to  him 
insufficient. 

In  People  ex  rel.  Koerner  v.  Ridgley,  21 
111.  66,  and  in  People  ex  rel.  Lewis  v.  Waite^ 
70  111.  26,  it  was  said  that  our  quo  warranto 
statufe  was  a  substantial  copy  of  the  statute 
of  Anne.  The  question  now  before  us  was 
not  considered  by  the  court  in  those  cases, 
and  they  are  therefore  not  in  point.  The 
English' statute  just  referred  to  provides 
that  "it  shall  and  may  be  lawful  to  and  for" 
the  proper  officer,  by  leave  of  court,  to  file 
or  "exhibit"  the  information  (12_PickeT- 
ing's  Stat,  at  Large,  190),  while  our  statute 
provides  that  the  attorney  general  or  state's 
attorney  "may  present  a  petition"  to  the 
court,  or  the  judge  thereof,  for  leave  to  file 
the  information.  The  statute  of  Anne  does 
not  expressly  require  the  officer  of  the  Crown 
to  file  the  application  for  leave,  and  yet  Rex 
v.  Trelawney,  3  Burr.  1616,  and  Rex.  v. 
Wardroper,  4  Burr.  1964,  hold  that,  under 
that  statute,  the  officer  is  without  discretion 
in  the  matter,  but  must  apply  at  the  ia- 
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staDce  of  the  private  relator,  and  that  the 
only  discretion  is  in  the  court;  and  in  State 
ex  rel.  Uoyd  v.  Elliott,  13  Utah,  200,  44 
Pac.  248,  it  was  said  that,  "except  when 
changed  by  statute,  the  rule  of  procedure  is 
practically  the  same  in  this  country  as  in 
England"  under  the  statute  of  Anne. 

It  is  contended  by  appellee,  however,  that 
the  question  has  been  foreclosed  in  this  state 
by  the  decisions  of  this  court  in  Hesing  v. 
Atty.  Gen.  104  111.  292,  and  Porter  v.  People, 
182  111.  616,  55  N.  E.  349.    We  think  that  is 
a  misapprehension,  which  results  from  the 
application  of  words  used  by  the  court  in 
those  cases  to  facts  not  then  before  the  court 
and  in  nowise  given  consideration  at  that 
time.    In  the  case  in  104  111.  the  relator  had 
no  private  interest  in  the  controversy  as  dis- 
tinguished from  the  interest  of  the  public, 
and  it  is  said:     "His  being  relator  did  not 
convert  a  purely  public  suit  into  a  private 
one,  and   entitled  him,  as  against  the  at- 
torney general,   to   prevent  his  dismissal." 
And  it  was  very  properly  held,  applying  the 
common-law  rule,  that  the  attorney  general 
might  dismiss  the  proceeding  if  he  saw  lit 
80  to  do,  and  that  the  court  would  not  con- 
trol  his   actions   in   that  respect.     In   the 
Porter  Case  an  information  in  the  nature  of 
quo  warranto  had  been  filed  in  the  name  of 
Charles  S.  Deneen,  state's  attorney  of  Cook 
county,  upon  the  relation  of  certain  individ- 
uals, but  the  state's  attorney's  name  bad 
been  used  without  his  consent.     Upon  the 
motion  of  the  prosecutor  to  finally  dispose 
of   the   proceeding   by   dismissal,   the   peti- 
tion was  dismissed  "as  far  as  the  rights  of 
the  people  only  are  concerned,  but,  so  far  as 
the  private  rights  of  the  said  relators  are 
concerned,  and  in  all  other  particulars,  said 
motion  is  denied;"  and  the  order  attempted 
to  reserve  jurisdiction  of  the  petition  and 
proceeding.     In   that  case  it  was   held   by 
this  court  that  a  quo  warranto  proceeding 
cannot  be  instituted  in  this  state  except  by 
the  attorney  general  or  the  state's  attorney 
of  the  proper  county;   and  it  was  further 
held   that   the   mere   fact   that  petitioners 
sought  redress  for  private  injuries  did  not 
authorize  them  to  prosecute  the  action  in 
their  own  names,  and  it  was  said  that,  for 
such  purpose,  they  might  not  use  the  name 
of  the  state's  attorney  without  his  consent. 
In  that  case  the  court  seems  to  have  con- 
sidered the  failure  of  the  relators  to  seek 
permission  of  the  attorney  general   to  use 
his  name,  after  the  state's  attorney  had  re- 
fused to  sign  the  petition,  as  a  significant 
fact.    The  question  of  the  propriety  of  a  re- 
sort to  mandamus  to  require  the  state's  at- 
torney or  the  attorney  general  to  proceed  in 
a  case  where  the  relator  had  a  personal  and 
private  right  and  the  interest  of  the  public 
16  LJl.A.(N.S.) 


was  largely  or  entirely  tiu>oreticaI  was  not 
before  the  court  for  consideration. 

It  is,  of  course,  true  that,  in  many  cases 
where  the  individual  relator  has  a  private 
and  personal  interest  in  the  suit  which  he 
seeks  to  set  on  foot,  the  public  also  has  a 
substantial  interest  therein.  No  injury  can 
result  to  the  public  in  such  instances,  how- 
ever, by  requiring  the  prosecutor  to  proceed, 
for  the  reason  that  the  court,  or  the  judge 
thereof,  when  the  petition  for  leave  to  file 
the  information  is  presented,  is  vested  with 
a  sound  legal  discretion,  to  be  exercised  in 
determining  whether  leave  to  file  the  infor- 
mation should  be  granted,  and  the  court  or 
the  judge  thereof  may,  in  the  exercise  of 
that  discretion,  fully  protect  the  rights  of 
the  public,  and  may,  under  some  circum- 
stances, where  the  public  weal  demands,  re- 
fuse leave  to  file  the  information  although 
the  clear  legal  right  of  the  relator  is  estab- 
lished. McPhail  V.  People,  160  111.  77,  52 
.4in.  St.  Rep.  306,  43  N.  E.  382.  The  rights 
and  interests  of  the  public  being  thus  fully 
protected  by  a  sound  legal  discretion  lodged 
in  the  court,  or  the  judge  thereof,  in  vaca- 
tion, it  is  manifest  that  there  is  no  occasion 
for  the  exercise  by  the  state's  attorney  or 
attorney  general  of  a  discretion  to  be  used 
for  the  same  purpose  and  for  no  other  pur- 
pose. 

The  discretion  possessed  by  the  attorney 
general  at  the  common  law  is,  no  doubt, 
now  possessed  by  the  attorney  general 
or  state's  attorney  in  all  cases  which  are, 
in  fact,  prosecutions  on  the  part  of  the  peo- 
ple, and  which  involve  no  individual  griev- 
ance of  the  relator.  One  such  case  Is  where 
the  wrong  is  the  usurpation  of  an  appointive 
public  office  to  which,  in  the  event  of  judg- 
ment of  ouster,  no  particular  individual  will 
have  a  right  to  succeed;  and  another  exam- 
ple is  where  the  object  is  to  secure  a  judg- 
ment ousting  a  corporation  from  the  enjoy- 
ment of  all  the  franchises  which  it  exercises. 
In  cases,  however,  where  the  proposed  re- 
lator has  an  individual  and  personal  right, 
distinct  from  the  right,  if  any,  of  the  public, 
which  is  enforceable  by  a  proceeding  in  quo 
warranto,  and  where  he  presents  to  the 
state's  attorney  a  proper  petition  for  his 
signature  with  evidence  of  the  facts  neces- 
sary to  establish  the  right,  it  is  the  duty  of 
that  ofKcer  to  apply  for  leave  to  file  an  in- 
formation in  the  nature  of  a  quo  warranto; 
and,  if  he  refuses  when  the  matter  is  prop- 
erly presented  to  him,  he  may  be  compelled 
by  mandamus  to  sign  and  file  the  petition 
for  leave. 

The  practice  which  may  be  followed  by 
one  who  desires  to  become  relator  is  to  pre- 
sent to  the  state's  attorney  a  petition  ad- 
dressed to  the  court,  or  to  the  judge  there- 
of in  vacation,  for  leave  to  file  an  informa- 
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tion  in  the  nature  of  a  quo  warranto,  which 
petition  should  be  so  drawn  as  to  be  ready 
for  filing  when  the  signature  of  the  state's 
attorney  is  thereto  attached.  As  was  sug- 
gested in  Cain  v.  Brown,  supra,  the  affidavit 
or  affidavits  accompanying  the  petition  must 
be  full  and  positive,  and  must  be  made  by  a 
person  or  persons  knowing  the  facts,  and 
be  drawn  in  such  manner  as  that  perjury 
may  be  assigned  thereon  if  any  material  alle- 
gation contained  therein  is  false.  The  affi- 
davit or  affidavits  accompanying  the  petition, 
after  being  inspected  by  the  state's  attorney, 
should,  in  case  he  sign  the  petition,  be  pre- 
sented with  it  for  consideration  by  the  court, 
or  judge  thereof,  in  determining  whether  to 
grant  the  leave  asked.  The  practice  pur- 
sued by  the  state's  attorney  in  this  case  is 
not  a  proper  one.  Upon  the  petition  being 
presented  to  him,  he  caused  the  actual  par- 
ties to  the  controversy,  by  their  attorneys, 
to  appear  before  him,  and  heard  them  on 
the  proposition  as  to  whether  he  should  sign 
and  file  the  petition.  This  practice  has,  we 
understand,  been  long  pursued  in  certain 
counties  of  this  state,  and  we  have  no  doubt 
that  the  public  prosecutor  of  Cook,  in  this 
particular  instance,  proceeded  as  he  did,  be- 
lieving in  good  faith  that  this  practice  was 
the  correct  one.  In  our  judgment  the  law 
of  this  state  does  not  authorize  him  in  any 
case  to  conduct  a  hearing  of  this  character, 
and  he  should  not  have  considered  the  views 
of  the  respondent  named  in  the  petition  or 
those  of  his  attorneys. 

Appellee  urges  that  it  is  doubtful  whether 
quo  warranto  is  the  proper  remedy  in  this 
instance,  as  merely  private  interests  are 
here  involved.  We  think  an  inspection  of  8 
1,  supra,  dispels  this  doubt,  as  it  expressly 
gives  the  remedy  in  any  case  where  any  per- 
son usurps  or  unlawfully  holds  any  office  in 
any  corporation  created  by  authority  of  this 
state. 

Appellee  also  armies  that  mandamus  will 
not  lie  in  this  instance  for  certain  other  rea- 
sons. His  views,  in  so  far  as  based  on  such 
other  reasons,  are  shown  to  be  erroneous  by 
the  case  of  People  ex  rel.  Faulkner  v.  Har- 
ris, 203  111.  272,  96  Am.  St.  Rep.  304,  67 
N.  E.  785. 

To  the  petition  for  a  writ  of  mandamus, 
there  were  attached  as  exhibits  the  unsigned 
petition  for  leave  to  file  a  petition  in  the 
nature  of  a  quo  warranto,  and  with  it  the 
affidavit  of  Edwin  O.  Raster,  the  proposed 
relator,  made  in  support  of  that  petition, 
both  of  which  had  been  presented  to  the 
state's  attorney.  We  have  examined  that 
affidavit,  as  abstracted,  and  think  it  fully 
meets  the  requirements  of  the  law  in  refer- 
ence to  affidavits  of  this  character.  It  ap- 
pears from  that  affidavit  that  Raster  is  sec- 
retary and  a  member  of  the  board  of  di- 1 
16  l'r.A.(N.S.) 


rectors  of  the  corporation ;  that  the  board  of 
directors  consists  of  ten  persons;  that,  by 
the  provisions  of  the  by-laws  of  the  corpora- 
tion, a  majority  of  the  board  of  directors 
shall  be  required  to  constitute  a  quorum 
for  the  transaction  of  business;  that  on  No- 
vember 23,  1905,  Walter  R.  Michaelis,  who 
was  the  treasurer  of  the  corporation,  re- 
signed; that  on  the  day  last  mentioned  five 
members  of -the  board  of  directors  (naming 
them)  met  and  attempted  to  hold  an  elec- 
tion for  treasurer  of  the  corporation;  that 
Horace  Brand,  as  a  result  thereof,  claimed, 
and  claims,  to  have  been  elected  treasurer  in 
place  of  Michaelis.  It  is  made  evident  by 
the  affidavit  that  such  election  was  invalid 
and  illegal  because  a  quorum  of  the  direct- 
ors was  not  present  at  that  meeting,  and  it 
further  appears  from  direct  and  positive  al- 
legations of  fact  contained  in  the  affidavit 
that  said  Brand  has  never,  at  any  time,  been 
properly  or  legally  elected  as  treasurer  of 
the  corporation,  but  that  he  has  intruded 
into  and  unlawfully  held  the  office  of  treas- 
urer of  the  corporation  since  the  time  of  his 
alleged  election  on  November  23,  1905.  Upon 
consideration  of  the  petition  for  leave,  and 
the  affidavit  accompanying  it,  to  which  we 
have  just  referred,  it  became  the  duty  of 
the  state's  attorney  to  sign  the  petition  and 
present  it,  with  the  affidavit,  to  the  court  or 
to  a  judge  thereof,  in  vacation. 

The  judgment  of  the  Circuit  Court  will  be 
reversed  and  the  cause  will  be  remanded  to 
that  court,  with  directions  to  overrule  the 
demurrer  to  the  petition  for  a  writ  of  man- 
damus. 

Petition  for  rehearing  stricken  from  the 
ftles  December  6,  1907. 
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OTTO  KURTH  et  al.,  Plffs.  in  Err,, 

T. 

FARMERS'   t  MERCHANTS'   STATE 
BANK  OF  LEONARDVILLK 

(—  Kan.  — ,  94  Pac.  798.) 

Not«  —  memorandnm   affecting  consid- 
eration. 

1.  A  memorandum  written  on  the  back  (rf 
a  promissory  note  at  the  time  of  execution, 

Headnotes  by  Johnston,  Ch.  J, 


Ca«e  Note.  ^  Memorandum  on  Intde  of 
note  at  t<tne  of  execution  aa  auhatan- 
ttve  part  thereof. 

A  note  and  an  indorsement  on  the  back 
thereof  written  at  the  same  time  and  before 
the  signatures  are  affixed  are  to  be  read  to- 
gether   aa    one    transaction,   although  the 
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which   limits  its   consnderation,   affects  Us 
operation,  and  was  intended  to  be  a  part  of 
the  contract,  inust  be  regarded  as  a  substan- 
tiTe  part  of  the  note. 
Same  —  action  ^  Terifled  denial. 

2.  A  veriAed  denial  of  the  execution  of  a 
promissory  note  is  sufficient  to  put  in  issue 
the  execution  as  well  as  alterations  of  in- 
dorsements of  credits  written  on  the  back 
of  the  note  contemporaneously  with  its  ex- 
ecution and  before  its  delivery. 

(Johnston,  Ch.  J.,  dissents.) 

(March  7,  1908.) 

ERROR  to  the  District  Court  for  Riley 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  on  a  promissory 
note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robt.  J.  Brock,  W.  H.  Ros- 
Blngton,  Clias.  Blood  Smith,  and  Samuel 
Barnuni,  for  plaintiffs  in  error: 

Admission  of  the  signatures  to  a  written 
contract  is  not  an  admission  of  the  contract 
sued  on. 


Fudge  V.  Marquell,  164  Ind.  447,  72  N.  E. 
565,  73  N.  E.  895;  Palmer  v.  Poor,  121  Ind. 
135,  6  L.R.A.  469,  2i  N.  E.  986;  Gotlraau 
V.  Henby,  37  Ind.  App.  1,  76  N.  E.  423. 

The  term  "indorsement"  is  applied  to  the 
act  and  contract  of  signature  on  the  back 
of  the  negotiable  instrument  whereby  title 
is  passed  and  certain  obligations  are  as- 
sumed by  the  one  signing,  who  is  called  the 
indorser. 

1  Dan.  Neg.  Inst.  592;  2  Parsons,  Bills  & 
Notes,  1. 

The  contract  in  the  case  of  a  bill  or  note 
is  to  be  construed  from  every  part  of  the 
instrument. 

4  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  140 
2  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  228 ;  Ben 
edict  V.  Cowden,  49  N.  Y.  396,  10  Am.  Rep, 
382;  1  Dan.  Neg.  Inst.  $  151 ;  2  Dan.  Neg. 
Inst,  i  1396;  1  Enc.  Ev.  p.  811;  1  Enc. 
Ev.  p.  785;  Bay  v.  Shrader,  50  Miss.  326;  3 
Randolph,  Com.  Paper,  {  1760;  Hert  v. 
Oehler,  80  Ind.  83. 

A  material  fraudulent  alteration  defeats 
recovery  in  the  hands  of  a  bona  fide  holder 
for  value. 


promissory  note  is  thereby  changed  to  a  mere 
agreement.  Leeds  v.  Lancashire,  2  Campb. 
205;  Hartley  v.  Wilkinson.  4  Campb.  127. 

And  where  it  is  thus  changed  to  a  mere 
agreement  it  must  be  declared  upon  as  such. 
Cholmeley  v.  Darley,  14  Mees.  &  W.  344. 

And  at  common  law  the  action  must  be 
brought  in  the  name  of  the  original  con- 
tracting parties.  Campbell  t.  McKimmon, 
18  U.  C.  Q.  B.  612. 

An  agreement  written  upon  the  back  of  a 
promissory  note  before  signing  is  a  part  of 
the  note.  Bay  v.  Shrader,  50  Miss.  326; 
Kalamazoo  Nat.  Bank  v.  Clark,  62  Mo.  App. 
593. 

A  memorandum  on  the  back  of  a  note 
when  delivered,  that  it  is  not  transferable, 
is  as  much  a  part  of  the  note  as  though  in- 
corporated in  the  body  of  it.  Heaton  v. 
Ainley,  108  Iowa,  112,  78  N.  W.  798;  Her- 
rick  V.  Edwards,  106  Mo.  App.  633,  81  S.  W. 
466;  Swaisland  v.  Davidson,  3  Ont.  Rep. 
320. 

A  memorandum  upon  the  back  of  a  note, 
made  by  agreement  of  the  parties  before 
signing,  must  be  taken  as  part  of  it,  and  will 
bind  all  the  parties  to  it.  Polo  Mfg.  Co. 
V.  Parr,  8  Neb.  379,  30  Am.  Rep.  830,  1  N. 
Wi  312;  Crimson  v.  Russell,  14  Neb.  621, 
45  Am.  Rep.  126,  16  N.  W.  819;  Western 
Mfg.  Co.  V.  Rogers,  54  Neb.  456,  74  N.  W. 
849. 

;Thi8  appears  to  be  so  even  though  the 
memorandum  lias  not  been  signed.  Seymour 
V.  Farquhar,  !I3  Ala.  292,  8  So.  4(i(i:"  Kala- 
mazoo Nat.  Bank  v.  Clark  and  Crimson  v. 
RusHcll,  supra;  Blake  v.  Coleman,  22  Wis. 
416,  »0  Am.  Dec.  53. 

In  Bay  v.  Shrader,  supra,  it  was  held  that 
words  written  on  the  back  of  a  note  are  pre- 
sumed to  have  been  written  after  the  note 
was  completed. 

Being  disconnected  from  the  body  of  the 
16  L.RJV.(N.S.) 


note  to  which  the  maker's  name  is  signed, 
they  form  no  original  part  of  it  until  shown 
to  have  been  upon  it  when  executed.  Bay 
V.  Shrader.  supra. 

But  where  the  note  and  the  memorandum 
are  each  dated  and'  bear  the  same  date,  it 
will  be  presumed  that  they  constituted  but 
one  transaction.  Geisinger's  Estate,  2  Pa. 
Dist.  R.  735. 

It  may  be  shown  by  parol  evidence  that 
a  memorandum  on  the  back  of  a  note  quali- 
fying it,  was  on  the  note  at  the  time  it  was 
signed.     Blake  v.  Coleman,  supra. 

Where  it  has  been  shown  that  the  mem- 
orandum or  stipulation  was  on  the  back  of 
the  note  at  the  time  it  was  signed,  its  effect 
or  operation  cannot  be  controlled  or  varied 
by  parol  evidence.  Seymour  v.  Farquhar, 
atid  Blake  v.  Coleman,  supra. 

In  Seymour  v.  Farquhar,  supra,  it  was 
held  that  a  printed  stipulation  on  the  back 
of  a  promissory  note  that  the  seller  of  the 
personalty  for  which  the  note  was  given  was 
to  retain  title  until  the  note  was  paid,  was 
to  all  intents  and  purposes  as  much  a  part 
of  the  note  as  if  it  had  been  set  forth  in  the 
body  of  the  instrument. 

In  Barnard  v.  Cushing,  4  Met.  230,  38 
Am.  Dec.  362,  it  appeared  that  at  the  time 
a  note  was  signed  by  the  maker,  and  as  a 
part  of  the  same  transaction,  the  payee 
wrote  on  the  back  thereof  an  agreement  not 
to  compel  payment,  but  to  receive  the  amount 
when  convenient  for  the  maker  to  pay  it,  and 
it  was  held  that  the  indorsement  was  a  part 
of  the  instrument  and  left  it  without  the  es- 
sential elements  of  a  legal  obligation. 

In  Key  v.  Cross,  23  Miss.  598.  it  was  held 
that  a  memorandum  that  a  note  was  not 
binding  upon  the  signers  individually  but 
ivas  an  estate  debt,  indorsed  upon  the  note 
it  the  time  of  its  execution  by  one  of  the 
i)ayees,  if  designed  by  the  parties  to  constl- 
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2  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  193; 
2  Dan.  Neg.  Inst.  §  1347;  Horn  v.  Newton 
City  Bank,  32  Kan.  618,  4  Pac.  1022; 
Hccht  V.  Shenners,  126  Wis.  27,  105  N.  W. 
309;  J.  I.  Case  Threshing  Mach.  Co.  v. 
Peterson,  51  Kan.  713,  33  Pac.  470. 

Messrs.  C.  B.  Daagliters,  A.  M.  Story, 
A.  A.  Godard,  and  H.  E.  Valentine,  for 
defendant  ii^  error: 

The  definition  of  "indorsement"  clearly 
comprehends  the  indorsements  of  credits  on 
the  back  of  promissory  notes. 

Bouvier's  Law  Diet.;  Anderscm's  Lafw 
Diet.;  Powell  v.  Com.  11  Gratt.  822;  Com. 
V.  Spilman,  124  Mass.  327,  26  Am.  Rep.  668 ; 
Morris  v.  Case,  4  Kan.  App.  691,  46  Pac.  64. 

The  obliteration  of  credits  indorsed  upon 
a  note  does  not  destroy  the  note. 

Lau  V.  Blomberg,  3  Neb.  (Unof.)  124, 
91  N.  W.  206;  Tubb  T.  Madding,  Minor 
(Ala.)  120;  Chamberlin  v.  White,  79  IlL 
'649;  Burtch  v.  Dent,  13  Ind.  542;  Cogging  v. 
Stockard.  64  Miss.  301,  1  So.  245;  Gould 
T.  Tatum,  21  Ark.  329;  Ray  v.  Bell,  24  III. 
444;  Chamberlain  v.  Chamberlain,  116  111. 
480,  6  N.  E.  444;  Giddings  v.  McCumber,  51 
111.  App.  373;  State  v.  McLeam,  1  Aik. 
(Vt.)  313;  Kimball  v.  Lamson,  2  Vt.  142; 
McDaniels  v.  Lapham,  21  Vt.  222;  Com.  v. 
Ward,  2  Mass.  397;  Warner  v.  Spencer,  7 
J.  J.  Marsh.  341. 

Johnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

In  an  action  brought  by  the  Farmers'  & 
Merchants'  State  Bank  of  Leonardville,  Kan- 
sas, to  recover  on  a  promissory  note  executed 
by  Otto  Kurth  and  10  others,  the  bank  in 
its  petition  set  out  the  following  copy  of  the 
instrument : 

$600.        Riley,  Kansas,  Dec.   15th,  1904. 
January  1,  1906,  after  date,  for  value  re- 


ceived, we  jointly  and  severally  promise  to 
pay  Robert  Burgess  and  Thos.   Lukyn,  or 

bearer,  six  hundred  dollars  at  the  , 

with  interest  at  6  per  cent  per  annum,  in- 
terest payable  annually,  negotiable  and  pay- 
able without  defalcation  or  discount. 

Otto  Kurth.  Gustav  Kurth. 

Bemhard  Pollman.     Richard  Meyer. 

H.  F.  Fosha.  T.  E.  Pierce. 

P.  A.  Johnson.  Henry  Stonge. 

William  Keith.  M.  Swart 

Edward  Kieninger. 

Indorsed  on  the  back  as  follows: 

By  cash  T.  E.  Pierce,  $5.00  Five  Dollars. 
By  cash  Hy.  Stonge,  $5.00  Five  Dollars. 
By  cash  M.  Swart,  $5.00  Five  Dollars. 
By  cash  Wm.  Keith,  $10.00  Ten  Dollars. 
W'ithout  recourse. 

Robt.  Burgess  &  Lukyn. 

Robert  Burgess  &  Thos.  Lukyn. 

The  defendants'  answer  was:  First.  A 
general  denial.  Second.  An  averment  that 
before  the  note  was  executed  and  delivered 
the  payees  caused  to  be  indorsed  on  the  back 
of  the  note  the  following  indorsements: 

By  cash  T.  E.  Pierce,  $50.00 
"      "     Henry  Stonge,  $60.00 
"     "    M.  Swart,  $50.00 
"     •'     Wm.  Keith,  $100.00. 

— and  that  since  the  execution  and  delivery 
of  the  note  the  indorsemenls  have  been  so 
altered  as  to  make  it  appear  that  Pierce, 
Stonge,  and  Swart  were  each  only  credited 
with  $5,  and  Keith  with  only  $10,  and  that 
these  alterations  were  made  without  the 
knowledge  or  consent  of  the  makers.  The 
third  defense  was  a  denial  of  the  execution 
of  the  note  as  set  forth  by  the  bank;  and, 
fourth,  a  defense  relating  to  the  insurance 
of  the  horse  for  the  price  of  which  the  note 
was  given.     There  was  a  verification  of  so 


tute  an  integral  part  of  the  note,  became  so 
as  effectually  as  if  the  terms  of  the  memoran- 
dum had  been  embodied  in  the  note  itself. 

In  Hughes  v.  Fisher,  10  Colo.  383,  15  Pac. 
702,  it  was  held  that  a  written  order  to  pay 
money,  with  an  indoraemcnt  on  the  back 
thereof  that  it  was  to  be  paid  on  final  set- 
tlement of  certain  work,  made  at  the  time 
it  was  drawn  and  before  its  presentation  for 
acceptance,  was  to  be  construed  as  consti- 
tuting in  law  but  a  single  instrument. 

In  Parsons  v.  Jackson,  99  U.  S.  434,  25 
L.  ed.  457,  where  it  appeared  that  a  bond 
expressly  declared  that  it  was  to  be  payable 
at  a  place  which  should  be  determined  by 
the  indorsement  of  the  maker's  president, 
and  in  the  indorsement  signed  by  the  presi- 
dent the  place  of  payment  was  left  blank, 
it  was  held  that  this  defect  in  the  indorse- 
ment on  the  back  was  a  pregnant  warning 
to  the  purchaser  to  inquire  whetlier  it  had 
been  issued  or  not. 
16  LJIA.(N.S.) 


In  Waldorf  v.  Simpson,  15  App.  Div.  297, 
44  N.  Y.  Supp.  921,  it  was  held  that,  where 
the  real  contract  between  the  maker  and  the 
payee  of  a  note  was  expressed  upon  its  face, 
an  indorsement  or  memorandum  upon  the 
back  tending  to  alter  or  modify  it,  put  there 
by  an  agent  of  the  payee  not  authorized  to 
make  such  change,  would  not  be  read  into 
the  note  as  a  part  thereof. 

The  test  of  the  materiality  of  a  memoran- 
dum on  the  back  of  a  note  is  the  time  of  its 
making  and  the  intent  and  purpose  of  it. 
Bay  V.  Schrader,  supra. 

In  Key  v.  Cross,  supra,  it  was  held  that 
whether  a  memorandum  on  the  back  of  a 
note  at  the  time  of  its  execution  was  in- 
tended to  constitute  a  component  part  of  the 
note,  or  not,  was  a  question  for  the  jury. 

As  to  effect  of  memorandum  of  amount 
on  the  morgin  of  a  note  where  blank  left 
unfilled  in  the  note,'  see  case  note  to  Chest- 
nut V.  Chestnut,  2  L.R.A.(N.S.)  879. 
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much  of  the  answer  aa  denied  the  execution 
of  the  note,  but  no  specific  denial  of  the  in- 
dorsements on  the  back  of  the  note.  At  the 
opening  of  the  trial  it  was  admitted  that 
each  of  the  defendants  signed  the  note  in 
suit;  and  after  proof  had  been  offered  by 
the  banlc  tending  to  show  that  it  purchased 
the  note  before  maturity  and  without  notice 
of  any  defenses,  and  that  the  note  then  bore 
the  indorsements  that  are  on  it  at  present, 
the  bank  rested  its  case.  The  defendants 
then  proposed  to  show  that  the  indorsements 
had  been  altered,  and  that  at  the  time  that 
Pierce,  Stonge,  and  Swart  signed  the  note 
there  were  indorsements  written  on  it  cred- 
iting each  of  them  with  the  payment  of 
ISO,  and  that  when  Keith  signed  it  he  was 
credited  with  the  payment  of  $100.  This  tes- 
timony was  refused,  the  court  ruling  that 
the  verification  of  the  count  denying  the  ex- 
ecution of  the  note  was  not  a  verified  ^de- 
nial of  the  allegation  of  the  execution  of  the 
indorsements  on  the  back  of  the  note.  The 
defendants  then  asked  leave  to  amend  their 
answer  by  verifying  the  count  relating  to  the 
alteration  of  the  indorsements;  but  the 
court  held  that  it  was  not  warranted  in  al- 
lowing the  amendment  because  of  the  late- 
ness of  the  application,  and  that  the  amend- 
ment would  introduce  a  new  defense.  Ex- 
ceptions to  these  rulings  were  taken,  and  er- 
ror is  predicated  on  them. 

Were  the  allegations  as  to  the  execution 
of  the  indorsements  put  in  issue  by  the  veri- 
fied denial  of  the  execution  of  the  note,  or 
did  the  indorsements  stand  admitted  as 
pleaded!  It  is  alleged  that  the  indorse- 
ments of  credits  on  the  back  of  the  note  were 
written  there  contemporaneously  with  the 
signing  of  the  note  by  the  persons  to  whom 
credits  were  given.  Indorsements  placed  up- 
on a  note  at  the  time  of  execution  and  before 
delivery,  which'  limit  the  obligation  and 
qualify  its  operation,  become  a  substantial 
part  of  the  instrument  itself.  The  note  did 
not  rise  to  the  rank  of  an  obligation  until 
it  was  delivered,  and  the  makers  are  only 
bound  by  the  conditions  and  obligations  of 
the  note  as  were  written  on  it  at  the  time 
of  delivery.  They  had  signed  the  note,  it 
is  true;  but,  if  the  note  executed  was  ma- 
terially altered  after  execution,  it  cannot 
be  said  to  be  the  note  which  was  executed. 
If  the  memorandum  entered  on  the  back  of 
the  note  before  delivery  fixed  the  amount  of 
the  obligation  which  the  makers  were  to  pay, 
and  that  memorandum  was  altered  so  as  to 
increase  the  obligation,  it  was  no  more  the 
note  of  the  makers  than  if  the  consideration 
named  on  the  face  of  the  instrument  had 
been  fraudulently  changed  and  increased. 
The  alleged  indorsements  reduced  the  amount 
named  on  the  face  of  the  note  from  $600  to 
$350,  and  these  indorsements  of  credit  quali- 
16  L.R.A.(N.8.) 


fied  the  instrument  aa  effectively  as  if  the 
consideration  named  on  the  face  of  the  note 
had  been  changed.  The  alteration,  there- 
fore, affected  the  integrity  of  the  note,  and 
a  verified  denial  of  the  execution  of  the 
instrument  put  its  genuineness  in  issue,  and 
authorized  the  makers  to  show  that  the  note 
which  they  signed  was  not  the  one  in  suit. 
The  indorsement  of  a  payment  on  the  back 
of  a  note  has  been  held  to  be  a  material  al- 
teration thereof,  and  of  the  effect  of  an  in- 
dorsement made  prior  to  a  delivery  it  has 
been  said:  "Generally  speaking,  every  in- 
dorsement or  memorandum  attached  to  a 
writing  with  the  knowledge  of  the  parties  at 
the  time  of  its  execution  is  as  much  a  part 
of  such  writing  as  if  it  had  been  contained 
in  the  body  of  the  instrument.  Hence,  where 
a  note  has  a  memorandum  or.  contract  of 
this  kind  which  qualifies  its  terras  .  .  . 
attached  to  it,  the  obliteration  or  severance 
oi  such  memorandum  or  contract  is  a  mate- 
rial alteration  of  the  note."  2  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  228.  The  force  of  words 
and  memoranda  on  commercial  paper  is  not 
to  be  determined  by  the  part  of  the  instru- 
ment upon  which  they  may  chance  to  be 
written.  Daniel,  in  his  work  on  Negotiable 
Instruments,  says:  "It  seems  that  the  pur- 
port of  the  instrument  is  not  only  to  be 
collected  from  'the  four  corners,'  but  from 
the  'eight  corners,'  a  meihorandum  on  the 
back  affecting  its  operation  being  regarded 
the  same  as  if  written  on  its  face."  1  Dan. 
Neg.  Inst.  §  ISl. 

The  Code  provision  affecting  the  question 
is  that  "in  all  actions,  allegations  of  the 
execution  of  written  instruments  and  in- 
dorsements thereon,  .  .  .  shall  be  taken 
as  true  unless  the  denial  of  the  same  be 
verified  by  the  affidavit  of  the  party,  his 
agent  or  attorney."  Civil  Code,  }  108  ( Gen. 
Stat.  1001,  t  4542).  The  fact  that  the 
Code  mentions  written  instruments  and  the 
indorsements  thereon  separately,  and  the 
further  fact  that  the  memorandum  in  ques- 
tion was  in  form  indorsements,  is  not  con- 
trolling. Even  if  the  entries  on  the  note 
might  have  been  treated  as  indorsements 
under  the  Code  provision,  still,  if  in  fact 
they  are  a  part  of  the  instrument  itself,  a 
denial  of  the  execution  of  the  instrument 
puts  every  part  of  the  instrument,  including 
the  indorsements,  in  issue.  If  the  memo- 
randum on  the  back  of  the  note  was  made 
when  the  note  was  made,  and  if  it  limited 
its  consideration  and  affected  its  operation, 
and  was  intended  as  a  part  of  the  contract, 
it  must  be  regarded  as  a  substantive  part 
of  the  note;  and  hence  the  testimony  of- 
fered for  the  purpose  of  proving  the  alter- , 
ation  of  these  instruments  should  have  been 
received.  This  is  the  conclusion  of  the 
court;  but  the  writer  is  of  the  opinion  that 


Digitized  by 


Google 


616 


KANSAS  SUPREME  COURT. 


Jak., 


a  specific  denial  of  the  indorsements  was 
necessary  to  put  their  execution  in  issue. 
The  ordinary  meaning  of  the  term  "indorse- 
ment" is  something  written  on  the  baclc  ot 
an  instrument  like  a  deed  or  note.  In  one 
sense  everything  written  on  an  instrument  is 
a  part  of  the  instrument,  and  in  pne  way  or 
another  every  indorsement  on  a  note  affects 
the  instrument;  but  that  fact  does  not  de- 
termine tliat  an  entry  of  credit  on  the  baclc 
of  a  note  is  not  a  Code  indorsement.  The 
Code,  aiming  at  certainty,  provided  that  the 
execution  of  indorsements  as  well  as  the 
instruments  upon  which  they  were  written 
should  be  taken  as  true,  unless  denied  under 
oath.  In  the  view  of  the  writer  the  entry  of 
credit  on  the  back  of  the  note  was  an  in- 
dorsement within  the  meaning  of  the  Code. 
The  note  is  complete  in  form  without  any 
indorsement,  and.  since  no  date  is  attached 
to  the  indorsements,  it  may  be  presumed 
that  they  were  made  after  the  delivery  of  the 
note.  These  indorsements  were  ordinary  en- 
tries of  credit,  were  no  part  of  the  body  of 
the  note,  and  were  simply  receipts  for  so 
much  money.  They  are  no  more  a  part  of 
the  instrument  than  if  the  payee  had  signed 
separate  receipts  in  favor  of  each  of  the  four 
makers  entitled  to  credit,  and  had  attached 
them  to  the  note;  and,  if  that  had  been  done, 
it  would  hardly  be  contended  that  a  denial 
of  the  execution  of  the  note  would  put  the 
execution  of  the  receipts  in  issue.  The  court, 
however,  in  view  of  the  averment  that  the 
indorsements  were  made  contemporaneously 
with  the  execution  of  the  note  and  before 
its  delivery,  deems  them  to  be  a  part  of  the 
note,  and  that  therefore  the  denial  of  the 
execution  of  the  note  puts  the  indorsements 
in  issue. 

The  judgment  of  the  District  Court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

Barch,  Mason,  Porter,  Smith,  Graves, 
and  Benson,  JJ.,  concur. 

Johnston,  Ch.  J.,  dissents. 


OAIilFORNIA    SFPREMB    COURT. 
(In  Banc.) 

SUTTER  COUNTY,  Respt., 

V. 

WILLIAM  NICOLS,  Appt. 
(—  Cal.  — ,  93  Pac.  872.) 

Eminent  domain  —  mining. 

1.  The  mining  of  gold  to  be  applied  whol- 
ly to  the  private  use  of  the  miner  is  not  a 
public  purpose  for  which  the  injury  of  pri- 
vate property  may  be  lawfully  authorized. 
16  L.R.A.(N.8.) 


Sf  Ining  —  permit  ^  Injury  —  effect. 

2.  A  statute  creating  a  commission  to  is- 
sue permits  for  hydraulic  mining,  upon  the 
observance  of  certain  precautions  to  avoid 
injury,  does  not.  although  it  provides  for 
notice  to,  and  a  hearing  of,  all  persons  in- 
terested, make  the  permit  binding  on  per- 
sons injured  by  the  operations,  notwith- 
standing the  ol>servance  of  the  precautions, 
where  no  power  is  given  the  commission  to 
redress  private  injuries,  should  they  occur. 

(January  23,  1908.) 


Case  Note,  —  Prodrtctlon  of  gold  as  a 
publte  purpose  for  which  the  right 
of  eminent  domain  may  be  exercised. 

The  cases  are  not  all  in  harmony  upon 
the  profmsition  announced  in  Sutper  Coun- 
ty V.  NicoLS,  that  the  mining  of  gold  to  be 
applied  wholly  to  the  private  use  of  the 
miner  is  not  a  public  purpose  for  which  the 
right  of  eminent  domain  may  be  exercised. 

In  Consolidated  Channel  Co.  v.  Central 
P.  R.  Co.  61  Cal.  269,  the  petitioner,  as  an 
owner  of  a  gold  mine,  attempted  to  obtain 
the  condemnation  of  a  right  of  way  for  the 
purpose  of  constructing  a  ditch  and  flume 
to  carry  off  the  tailings  from  the  mine,  un- 
der a  statute  which  provided  that  the  right 
of  eminent  domain  may  be  exercised  in  be- 
half of  certain  enumerated  public  uses,  in- 
cluding tunnels,  ditches,  flumes,  pipes,  and 
dumping  places  for  working  mines ;  also  out- 
lets, natural  or  otherwise,  for  the  flow,  de- 
posit, or  conduct  of  tailings  or  refuse  matter 
from  mines.  The  court  said:  "It  is  clear 
.  .  .  that  the  object  sought  is  the  appro- 
priation of  the  private  property  of  the  de- 
fendants to  the  private  use  of  the  plaintiff. 
The  proposed  flume  is  to  be  constructed  sole- 
ly for  the  purpose  of  advantageously  and 
profitably  washing  and  mining  plaintiff's 
mining  ground.  It  is  not  even  pretended 
that  any  person  other  than  the  plaintiff  will 
derive  any  benefit  whatever  from  the  struc- 
ture when  completed.  No  public  use  can 
possibly  be  subserved  by  it.  It  is  a  private 
enterprise,  to  be  conducted  solely  for  the  per- 
sonal profit  of  the  plaintiff,  and' in  which  the 
community  at  large  have  no  concern.  It  is 
clear  that  this  case  does  not  come  within  the 
meaning  of  that  clause  of  the  Constitution 
which  permits  the  taking  of  private  proper- 
ty for  a  public  use  after  just  compensation 
made."  And  it  was  held  that  the  statute 
was  not  conclusive  as  to  the  character  of  the 
use,  although,  where  there  is  any  doubt 
whether  the  use  to  which  the  property  is 
proposed  to  be  devoted  is  of  a  public  or 
private  character,  it  is  a  matter  to  be  de- 
termined by  the  legislature,  and  the  courts 
will  not  undertake  to  disturb  its  judgment 
in  that  regard ;  but  that  in  the  case  at  bar. 
there  was  no  foundation  for  a  pretense  that 
the  public  would  be  benefited. 

In  Amador  Queen  Min.  Co.  v.  Dewitt,  73 
Cal.  482,  16  Pac.  74,  it  was  held  that  a 
right  of  way  for  a  tunnel  for  the  private 
nso  of  a  mine  owner  in  working  his  gold 
mine  could  not  be  acquired  by  condemoa- 
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APPEAL  by  defendant  from  an  order  of 
the  Superior  Court  for  Sutter  County 
denying  a  new  trial  and  judgment  non  ob- 
stante veredicto  after  verdict  in  plaintilTs 
favor  in  an  action  brought  to  enjoin  the 
dumping  of  mining  debris  into  a  stream,  to 
the  injury  of  plaintiff.    AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  H.  Carlln,  Tuttle  &  Tuttle, 
and  Sollnsky  &  Wche  for  appellant. 

Messrs.  I/awrence  Schilllg  and  Devlin 
St  Devlin  for  respondent. 

Shaw,  J.,  delivered  the  opinion  of  the 
court : 

The  record  herein  presents  appeals  by  the 
defendant  from  the  judgment,  from  an  order 
denying  his  motion   for  a  new   trial,  and 


from  an  order  denying  his  motion,  under 
ii  663  and  66314  of  the  Code  of  Civil  Proced- 
ure, to  vacate  the  judgment  given,  and  ren- 
der judgment  in  his  favor.  Each  of  the 
three  appeals  presents  the  same  question. 

The  complaint  states  a  catise  of  action  by 
the  county  of  Sutter,  as  owner  of  the  lands 
in  Yuba  City,  upon  which  the  county  court 
house  and  hall  of  records  stand,  also  of  a 
bridge  across  Feather  river  between  Yuba 
City  and  Marysville,  and  a  half  interest  in 
two  other  bridges  over  Bear  river,  to  enjoin 
the  defendant  from  dumping  or  discharging 
into  said  rivers  the  tailings  and  debris  of 
his  mines,  to  the  injury  of  said  property. 
It  was  alleged,  in  substance,  that  by  the  dis- 
charge theivof  into  said  rivers  the  said  de- 
bris and  refuse  from  defendant's  mines  had 


tion;  that  it  was  the  taking  of  property  for 
private  use,  and  therefore  could  not  be  law- 
fully authorized. 

In  Lorenz  v.  Jacob,  63  Cal.  73,  the  su- 
preme court  of  California  held  that  the  right 
of  eminent  domain  is  restricted  to  the  tak- 
ing of  private  property  for  public  use,  that  it 
can  not  be  exercised  in  favor  of  the  owners 
of  mining  claims,  to  enable  them  to  obtain 
water  for  their  own  use  in  working  such 
claims,  though  the  intention  may  also  be  to 
supply  water  to  others  for  mining  and  irri- 
gating purposes. 

In  connection  with  this  subject,  notice 
may  be  taken  of  the  case  of  Dower  v.  Rich- 
ards, 73  Cal.  477,  15  Pac.  105,  in  which  It 
was  held  that  for  the  purpose  of  working  a 
gold  bearing  quartz  ledge  one  has  no  right 
to  run  a  tunnel  under  land  without 
the  consent  of  the  owner;  so  that  where  the 
landowner,  in  order  to  restore  the  water  of 
a  well  which  has  become  drained  by  reason 
of  the  tunnel,  caved  in  the  tunnel,  he  was 
not  liable  in  trespass  for  the  damasres  to  the 
tunnel.  The  court  said  that  the  digging  of 
such  tunnel  amounted  to  an  effort  on  the 
part  of  plaintiff  to  appropriate  property  of 
the  defendant  to  his  private  use. 

On  the  other  hand,  the  supreme  court  of 
Georgia  in  the  case  of  Hand  Gold  Min.  Co. 
V.  Parker,  69  Ga.  419,  upheld  an  act  of  the 
state  legislature  creating  a  private  corpora- 
tion, and  empowering  it  to  condemn  lands 
for  the  purpose  of  enabling  it  to  work  its 
mines  for  gold  or  other  valuable  minerals 
by  hydraulic  process.  The  court  said :  "The 
right  of  eminent  domain  may  be  exercised 
by  the  general  assembly  in  this  state  when 
it  is  for  the  public  good,  either  through  the 
officers  of  the  state,  or  through  the  medium 
of  corporate  bodies,  or  by  means  of  indi- 
vidual enterprise."  Adding  to  the  wealth 
of  the  state  by  the  production  of  gold  was 
held  to  be  a  sufficient  public  good.  The 
court  further  said:  "Gold  and  silver  is  the 
constitutional  currency  of  the  country,  and 
to  facilitate  the  production  of  gold  from  tlie 
mines  in  which  it  is  imbedded,  for  the  use 
of  the  public,  is  for  the  public  good,  though 
done  through  the  medium  of  a  corfmrafion, 
or  ipdividual  enterprise.  The  increased 
15  LJl.A.(N.S.) 


production  of  gold  from  the  mines  of  Lump- 
kin county,  by  the  means  as  provided  for 
in  the  defendant's  charter,  must  necessarily 
be  for  the  public  good,  inasmuch  as  it  will 
increase,  for  the  use  of  the  public,  a  safe, 
sound,  constitutional  circulating  medium, 
which  is  of  vital  importance  to  the  perma- 
nent welfare  and  prosperity  of  the  people  of 
the  state  of  Georgia,  as  well  as  of  the  people 
of  the  United  States." 

In  some  states  private  mining  enterprises 
which,  on  account  of  physical  and  industrial 
conditions,  are  of  the  first  importance  to 
the  people  of  the  state,  are  regarded  as  pub- 
lic utilities,  and  it  is  held  that  the  power  of 
eminent  domain  may  be  invoked  in  their  aid. 
It  will  be  observed  that  the  foregoing  con- 
siderations are  in  no  way  peculiar  to  the 
business  of  mining  gold,  but  are  applicable 
to  the  development  of  other  forms  of  mineral 
wealth.  The  instances  herein  cited,  however, 
are  those  in  which  the  mines  in  question 
were  for  gold  or  silver. 

In  Dayton  Gold  &  S.  Min.  Co.  v.  Seawell, 
II  Nev.  394,  the  constitutionality  of  an  act 
declaring  that  "the  production  and  reduction 
of  ores  are  of  vital  necessity  to  the  people 
of  this  state;  are  pursuits  in  which  all  are 
interested  and  from  which  all  derive  a  bene- 
fit; so  the  mining,  milling,  smelting,  or  oth- 
er reduction  of  ores  are  hereby  declared  to 
be  for  the  public  use,  and  the  right  of  emi- 
nent domain  may  be  exercised  therefor," 
— was  sustained ;  and  it  was  accordingly  held 
that  a  mining  company  could  condemn  a 
strip  of  land,  in  order  to  transport  wood, 
lumber,  timbers,  and  other  materials  to  en- 
able it  to  conduct  and  carry  on  its  business 
of  mining,  which  land,  after  being  con- 
demned, would  be  the  private  property  of 
the  mining  company.  The  court,  after  re- 
viewing a  number  of  decisions  as  to  what 
constitutes  a  public  use,  says:  "In  the  light 
of  these  authorities,  nearly  all  of  which 
were  decided  prior  to  the  adoption  of  our 
state  Constitution,  I  think  it  would  be  an 
unwarranted  assumption  on  our  part  to  de- 
clare that  the  framers  of  the  Constitution 
did  not  intend  to  give  to  the  term  'public 
use'  the  meaning  of  public  utility,  benefit, 
and  advantage,  as  construed  in  the  decisions 
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filled  up  the  beds  of  the  rivers  and  caused 
the  waters  thereof  to  overflow  to  and  upon 
the  said  lands  and  the  approaches  to  said 
bridges,  and  to  carry  said  debris  and  refuse 
to  and  deposit  them  upon  said  lands,  where- 
by said  lands  are  greatly  injured  and  said 
bridges  are  threatened  with  destruction,  and 
that,  if  continued,  great  damage  to  plain- 
tiff's said  property  will  ensue,  and  said 
bridges  will  be  destroyed.  The  court  found 
the  facts  in  accordance  with  these  allega- 
tions of  the  complaint,  and  gave  judgment 
accordingly.  Unless  the  facts  stated  in  the 
special  defense  pleaded  in  the  answer,  and 
found  to  be  true  by  the  court,  legalize  the 
nuisance  complained  of  and  authorize  the 
defendant  to  continue  the  same,  regardless 
of  the  injury  it  may  cause  to  private  prop- 
erty, the  judgment  is  admitted  to  be  cor- 
rect and  fully  sustained  by  the  evidence 
and  by  the  decisions   in  Yuba  County  v. 


Kate  Hayes  Min.  Co.  141  Cal.  360,  74  Pac. 
1049,  and  Woodruff  v.  North  Bloomfield 
Gravel  Min.  Co.  (C.  C.)  0  Sawy.  441,  18 
Fed.  763. 

The  special  defense  was  that  the  defend- 
ant was  engaged  in  mining  upon  a  claim 
known  as  the  "Polar  Star  Mine,"  had  erect- 
ed below  the  same  a  dam  for  impounding 
the  debris  coming  from  such  mine,  had  ob- 
tained from  the  California  debris  commis- 
sion, under  the  authority  of  the  act  of  Con- 
gress approved  March  1,  18D3  (27  Stat,  at 
L.  507,  chap.  183,  U.  S.  Comp.  Stat.  1901, 
p.  35S3) ,  a  permit  to  operate  his  mines  upon 
said  claim  by  hydraulic  process ;  that  all  the 
mining  done  by  him,  and  all  the  debris  dis- 
charged therefrom,  was  done  solely  in  strict 
compliance  with  and  obedience  to  said  per- 
mit, and  that  he  did  not  intend  or  threaten 
to  operate  said  mines,  or  discharge  such  de- 
bris, except  in  compliance  therewith  and  on- 


we  have  quoted.  .  .  .  Mining  is  the 
greatest  of  the  industrial  pursuits  of  this 
state.  All  other  interests  are  subservient 
to  it.  Our  mountains  are  almost  barren  of 
timber,  and  our  valley  lands  could  never  be 
made  profitable  for  agricultural  purposes  ex- 
cept for  the  fact  of  a  home  market  having 
been  created  by  the  mining  developments  in 
different  sections  of  the  state.  The  mining 
and  milling  interests  give  employment  to 
many  men,  and  the  benefits  derived  from 
this  business  are  distributed  as  much,  and 
sometimes  more,  among  the  laboring  classes 
than  with  the  owners  of  the  mines  and  mills. 
The  mines  are  fixed  by  the  laws  of  nature, 
and  are  often  found  in  places  almost  inac- 
cessible. For  the  purpose  of  successfully 
conducting  and  carrying  on  the  business  of 
'mining,  milling,  smelting,  or  other  reduc- 
tion of  ores,'  it  is  necessary  to  erect  hoist- 
ing works,  to  build  mills,  to  construct  smelt- 
ing furnaces,  to  secure  ample  grounds  for 
dumping  waste  rock  and  earth;  and  a  road 
to  and  from  the  mines  is  always  indispensa- 
ble. ...  In  my  opinion,  the  mineral 
wealth  of  this  state  ought  not  to  be  left  un- 
developed for  the  want  of  any  quantity  of 
land  actually  necessary  to  ensJiIe  the  owner 
or  owners  of  mines  to  conduct  and  carry  on 
the  business  of  mining.  Nature  has  denied 
to  this  state  many  of  the  advantages  which 
other  states   possess,  but,  by  way  of  com- 

Sensation  to  her  citizens,  has  placed  at  their 
oors  the  richest  and  most  extensive  silver 
deposits  ever  yet  discovered.  The  present 
prosperity  of  the  state  is  entirely  due  to 
the  mining  developments  already  made,  and 
the  entire  people  of  the  state  are  directly  in- 
terested in  having  the  future  developments 
unobstructed  by  the  obstinate  action  of  any 
individual  or  individuals." 

In  Overman  Silver  Min.  Co.  v.  Corcoran, 
15  Nev.  147,  the  court,  following  the  case  of 
Dayton  Gold  &  S.  Min.  Co.  v.  Seawell,  supra, 
affirmed  an  order  condemning  land  for  the 
erection  of  maehiBery  and  the  sinking^  of  a 
shaft  for  the  development  of  *  gold  mine. 
15  L.RA.(N.S.) 


Also,  in  Douglass  v.  Byrnes,  59  Fed.  29,  in 
which  the  case  of  Dayton  Gold  &  S.  Min.  Co. 
V.  Seawell,  supra,  was  approved  by  the  Unit- 
ed States  circuit  court  for  Nevada,  the 
court  held  the  appropriation  of  land  for  * 
mining  tunnel  under  such  statute  a  proper 
exercise  of  the  right  of  eminent  domain,  on 
the  ground  of  great  benefit  and  advantage 
to  the  mining  industry. 

In  Highland  Boy  Gold  Min.  Co.  ▼.  Strick- 
ley,  28  UUh,215, 1  L.R.A.  (N.S.)  976, 107  Am. 
St.  Rep.  711,  78  Pac. 296,  Affirmed  in  200  U.S. 
527,  50  L.  ed.  581, 26  Sup.  Ct.  Rep.  301,  it  was 
held  that  the  construction  of  roads  and 
tramways  for  the  development  of  the  min- 
ing industries  of  the  state  is  a  public  use 
for  which  the  right  of  eminent  domain  may 
be  exercised;  that  the  public  policy  of  the 
state  of  Utah,  as  evinced  by  a  statute  de- 
claring that  "the  right  of  eminent  domain 
may  be  exercised  in  behalf  of  the  following 
public  uses:  .  .  .  Roads,  railroads,  tram- 
ways, tunnels,  ditches,  flumes,  pipes,  and 
dumping  places  to  facilitate  the  milling, 
smelting,  or  other  reductions  of  ore  or  the 
working  of  mines,"  is  to  encourage  the  peo- 
ple to  open  up  and  exploit  the  mines  with 
which  the  state  abounds,  and  thereby  not 
only  give  to  the  state  the  wealth  which  will 
enable  other  industries  to  be  created,  but 
furnish  thousands  of  laborers  with  employ- 
ment. 

As  to  the  right  to  take  private  property  by 
eminent  domain  'for  a  mining  road,  see  case 
note  to  Highland  Boy  Gold  Min.  Co.  v. 
Strickley,  1  L.R.A.(N.S.)  076. 

As  to  power  to  exercise  eminent  domain 
for  the  purpose  of  securing  right  of  way  for 
mining  tunnel,  see  case  note  to  Tanner  v. 
Treasury  Tunnel  Min.  &  Reduction  Co.  4 
L.R.A.(N.S.)   106. 

As  to  power  to  exercise  right  of  eminent 
domain  to  secure  right  of  way  for  logging 
railroad,  see  case  note  to  Cozad  v.  Kanawha 
Hardwood  Co.  1  L.RJl.(N.S.)  069. 
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der  the  authority  thereof.  The  court  found 
these  allegations  to  be  tri^e,  but  also  found 
that  the  dam  so  constructed  was  insufficient 
to  prevent,  and  did  not  prevent,  said  debris 
from  being  carried  down  to  and  upon  plain- 
tiff's property,  to  its  injury;  that  it  is  not 
a  permanent  structure,  but  is  liable  to.be 
carried  away  by  the  forces  of  nature,  and 
that  said  permit  was  no  bar  to  the  action. 
The  latter  is  really  a  conclusion,  and  its  ac- 
curacy presents  the  sole  question  in  the 
case.  The  act  of  Congress  provides  for  the 
appointment  of  three  army  engineers  to  be 
known  as  the  "California  Debris  Commis- 
sion." Its  jurisdiction,  so  far  as  it  affects 
hydraulic  mining,  extends  to  the  territory 
drained  by  the  Sacramento  and  San  Joa- 
quin rivers.  Hydraulic  mining  directly  or 
indirectly  injuring  the  navigability  of  said 
river  systems,  except  as  permitted  under 
the  provisions  of  the  act,  is  prohibited.  The 
commission  is  directed  to  adopt  plans  to 
prevent  damage  from  debris  resulting  from 
nulling  operations,  with  a  view  of  restoring 
the  navigability  of  said  rivers  to  the  condi- 
tion existing  in  1860,  and  of  permitting  hy- 
draulic mining,  so  far  as  it  can  be  done 
"without  injury  to  the  navigability  of  said 
rivers  or  the  lands  adjacent  thereto."  Any 
person  or  persons  who  desire  to  operate  a 
mine,  or  mines,  by  hydraulic  process,  must 
file  with  the  commission  a  verified  petition 
and  a  release  or  surrender  to  the  United 
States  of  the  right  or  privilege  to  regulate 
the  manner  in  which  the  debris  from  such 
mines  shall  be  restrained  and  the  amount  of 
dttris  that  may  be  produced  from  such 
mines.  Thereupon  a  notice  specifying  the 
contents  of  the  petition  and  fixing  a  time 
previous  to  which  all  proofs  are  to  be  sub- 
mitted is  to  be  published  in  a  daily  paper, 
or  in  three  issues  of  a  weekly  paper.  On  or 
before  the  time  fixed,  "all  parties  interested, 
either  as  petitioners  or  contestants,  wheth- 
er miners  or  agriculturists,  may  file  af- 
fidavits, plans,  and  maps,  in  support  of 
their  respective  claims.  Further  hearings, 
upon  notice  to  all  parties  of  record,  may  be 
granted  by  the  commission  when  necessary." 
If  "within  thirty  days  after  the  time  so 
fixed"  a  majority  of  the  commission  decide 
in  favor  of  the  petitioner,  the  commission 
must  thereupon  make  an  order  specifying 
in  detail  the  method  and  manner  of  oper- 
ating such  mine,  the  restraining  works  to 
be  built,  the  location  and  material  thereof, 
and  such  further  safeguards  "as  will  pro- 
tect the  public  interests  and  prevent  injury 
to  the  said  navigable  rivers  and  the  lands 
adjacent  thereto,"  all  to  be  done  at  the  ex- 
pense of  the  miner.  The  mine  owner  must 
then  construct  the  prescribed  works,  under 
the  supervision  of  the  commission,  and  upon 
the  completion  thereof  "permission  shall 
16  LJl.A.(N.S.) 


thereupon  be  granted  to  the  owner  or  own- 
ers of  such  mine  or  mines  to  commence  min- 
ing operations  subject  to  the  conditions  of 
said  order  and  the  provisions  of  this  act." 
The  order  may  be  modified  from  time  to 
time,  and  the  permission  may  be  suspended, 
as  conditions  may  demand.  The  act  con- 
tains many  other  provisions  relating  to  the 
administrative  duties  and  powers  of  the 
board,  which  are  not  important  to  the  ques- 
tion. 

It  is  the  contention  of  the  appellant  that 
the  act  empowers  the  commission  to  act  as 
a  judicial  tribunal  by  which,  in  the  pre- 
scribed proceeding,  all  persons  liable  to  in- 
jury may  have  their  rights  ascertained,  and 
their  property  protected  from  the  effects  of 
d^ris  by  the  adoption  and  enforcement  of 
a  plan  appropriate  and  sufficient  for  that 
purpose,  and  that  the  decision  and  orders 
of  this  tribunal  are  binding  and  conclusive 
upon  all  parties  affected  by  the  mining  op- 
erations authorized  by  the  permit  granted, 
even  if  it  should  turn  out  that  the  plan 
adopted  was  wholly  inadequate  and  inef- 
fective to  prevent  injury.  There  are  in- 
stances wherein,  for  the  purpose  of  appor- 
tioning, to  the  persons  specially  interested 
and  benefited,  the  cost  of  a  local  public  im- 
provement, or  for  the  purpose  of  fixing  the 
amounts  to  be  paid  for  private  property 
taken  for,  or  damaged  by,  such  public  im- 
provements, special  tribunals  have  been  es- 
tablished, with  power  to  make  a  conclusive 
determination  in  a  special  proceeding  upon 
constructive  notice  to  all  parties  interested. 
The  proceedings  before  city  councils  for  the 
improvement  or  opening  of  public  streets 
are  familiar  examples.  But  it  is  essential 
in  all  such  cases  that  the  thing  to  be  ac- 
complished shall  be  a  matter  of  public  con- 
cern and  for  the  public  benefit.  The  leg- 
islative power  does  not  extend  to  the  rais- 
ing of  local  taxes  to  pay  for  improvements 
for  private  benefit  or  profit,  nor  to  the  tak- 
ing or  damaging  of  the  private  property  of 
one  person  for  the  private  use  and  benefit  of 
others.  The  business  of  mining  for  the  ben- 
efit of  the  mine  owner  is  as  much  a  private 
affair  as  that  of  the  farm  or  factory,  and 
the  right  of  eminent  domain  cannot  be  in- 
voked in  aid  of  it.  Consolidated  Channel 
Co.  V.  Central  P.  R.  Co.  51  Cal.  271;  Lo- 
renz  v.  Jacob,  63  Cal.  73 ;  Dower  v.  Richards, 
73  Cal.  480,  15  Pac.  105;  Amador  Queen 
Min.  Co.  V.  Dewitt,  73  Cal.  485,  15  Pac.  74. 
The  mine  of  the  defendant  was  carried  on 
solely  for  his  own  personal  profit.  Laws 
could  be  enacted,  in  the  exercise  of  the  po- 
lice power,  requiring  him  to  use  all  reason- 
able precautions  and  means  to  prevent  in- 
jury to  others,  or  the  obstruction  of  naviga- 
ble streams,  from  the  discharge  of  mining 
debris   into  the  streams,  and   to  ascertain 
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and  devise  the  means  and  plans  best  adapted 
to  that  end.  But  the  law  is  powerless  to  de- 
clare that  the  observance  of  such  means  or 
precautions  shall  exonerate  him  from  lia- 
bility if,  notwithstanding  their  use,  injury 
is  caused  to  other  persons  by  such  discharge 
of  debris.  This  proposition  appears  to  be 
conceded  in  the  argument  in  this  court.  Ap- 
pellant here  contends  that  the  main  objects 
and  purposes  of  the  act  are  to  encourage 
the  production  of  gold  with  a  view  to  the 
maintenance  of  the  gold  standard,  and  to 
preserve  and  improve  the  navigability  of  the 
rivers,  both  of  which  subjects  it  is  argued 
are  within  the  scope  of  the  legislative  powers 
of  the  United  States;  that  by  this  law  the 
hydraulic  miners  are  made  the  public  agents 
of  the  United  States  to  carry  out  the  plans 
adopted  by  the  commission  for  the  accom- 
plishment of  the  said  purposes  and  objects; 
that  these  are  public  purposes  designed  to 
promote  the  general  welfare;  that  the  pow- 
ers of  Congress,  in  providing  for  public  im- 
provements within  its  sphere  of  action,  are 
limited  only  by  the  provisions  of  the  Con- 
stitution of  the  United  States,  which,  unlike 
that  of  this  state,  does  not  provide  that  pri- 
vate property  cannot  be  talcen  or  damaged 
for  public  use,  without  compensation,  but 
only  that  it  cannot  be  taken  for  public  use 
without  compensation;  that  the  injury  to 
the  plaintiff  from  the  d^ris  in  question  does 
not  constitute  a  taking  of  its  property,  but 
only  a  damage  thereto;  and  hence  that  the 
depositing  of  such  debris  by  mining,  in  pur- 
suance of  the  permit,  is  a  lawful  act,  and 
the  resulting  injury  damnum  absque  inju- 
ria. The  production  of  sufficient  gold  to 
maintain  the  gold  standard  may  be  a  matter 
of  public  importance,  and  it  may  be  with- 
in the  power  of  Congress  to  encourage  it  by 
appropriate  legislation.  It  probably  has  the 
same  power  with  regard  to  any  other  indus- 
try tending  to  increase  the  wealth  of  the 
nation.  It  cannot  be  admitted,  however, 
that  the  mining  of  gold  to  be  applied  wholly 
to  the  private  use  of  the  miner,  to  what- 
ever extent  it  may  increase  the  general  out- 
put, is  a  public  purpose  in  behalf  of  which 
the  power  of  eminent  domain  may  be  re- 
sorted to,  or  for  which  the  private  property 
of  others  may  be  taken,  or  its  injury  law- 
fully authorized. 

The  preservation  and  improvement  of  the 
navigability  of  navigable  rivers  is  no  doubt 
a  proper  subject  of  congressional  legislation. 
The  act  in  question  is  intended  to  promote 
those  objects  by  providing  for  the  regula- 
tion, restriction,  and  supervision  of  hydrau- 
lic mining  upon  the  headwaters  of  those 
15  L.R-A.(N.S.) 


rivers.  It  does  not  purport  to  make  the 
miners  the  agents  of  the  United  States  to 
preserve  the  rivers  below  in  their  present 
state,  or  restore  them  to  a  former  condition. 
Its  provisions  are  calculated  to  so  coDtrol 
and  restrict  the  operations  of  the  mines  aa 
to*  prevent  the  further  clogging  of  the  nav- 
igable streams  by  mining  d^ris,  which  oth- 
erwise would  occur,  and  to  devise  plans  and 
means  whereby  hydraulic  mining,  so  ccm- 
troUed  and  restricted,  may  be  carried  on 
without  injury  to  other  persons.  They  were 
never  intended  to  give  such  miners  full  li- 
cense, in  case  the  plans  proved  ineffectual 
to  prevent  it,  either  to  fill  up  the  river  chan- 
nels, or  to  commit  injuries  to  private  prop- 
erty, by  discharging  d^ris  into  the  streams. 
The  commission  is  given  power  to  revoke 
the  permit,  or  to  modify  the  plans.  That 
is  perhaps  sufficient  to  protect  and  preserve 
the  navigable  streams.  At  all  events,  that  is 
a  public  matter,  and  the  public  authorities 
alono  are  authorized  to  act.  But  no  power 
is  given  to  the  commission  to  redress  pri- 
vate injuries,  if  any  should  occur.  It  is 
unnecessary  to  decide  whether  the  injury 
here  committed  and  threatened  constitutes  a 
taking  of  private  property  for  public  use  or 
not.  We  are  of  the  opinion  that,  while  it 
was  the  purpose  of  the  act  in  question  to 
prevent  such  injuries,  if  possible,  it  was 
not  intended  to  ezcmerate  the  miner  from 
liability  therefor,  or,  in  any  respect,  to 
limit  or  restrict  the  powers  of  the  state 
courts  to  protect  private  property  from 
threatened  injury  and  to  redress  inflicted 
injury  thereto  from  the  operation  of  hy- 
draulic mines,  though  carried  on  under  a 
permit  and  in  strict  compliance  with  the 
plans  and  directions  of  the  commission,  and 
that  the  act  does  not  have  that  effect.  The 
provisions  of  the  act  directing  notice  to  be 
given  and  authorizing  a  hearing  at  which 
all  parties  interested  may  appear  were  not 
intended  to  conclude  and  estop  the  owners 
of  lands  below  with  respect  to  subsequent 
injuries  that  might  be  inflicted,  but  were 
designed  to  enable  the  commission  to  obtain 
all  aid  which  it  could  derive  from  the  sug- 
gestions of  all  interested  persons,  including 
those  who  might  believe  their  property  to 
be  in  danger,  in  order  that  it  would  be  bet- 
ter advised  as  to  the  means  and  plans  nec- 
essary to  prevent  injury. 

The  judgment  and  orders  appealed  from 
are  affirmed. 

We   concur;    Anffpllotti,    J.j    Henshaw, 
J.;  Lorlgan,  J.;  Sloss,  J. 
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M.  M.  HAMMA,  Plff.  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  COLORADO. 
(—  Colo.  — ,  94  Pac.  326.) 

Contempt  ^  reflection  on  Jadge  as  min- 
isterial officer. 

Contempt  is  not  the  proper  remedy  against 
one  who  publishes  a  newspaper  article  re- 
flecting on  the  conduct  of  a  judge  in  the 
performance  of  the  ministerial  duty  of  keep- 
ing account  of  the  fees,  emoluments,  ex- 
penses, etc.,  of  his  office,  although  the  pub- 
lication may  interfere  with  and  embarrass 
the  administration  of  justice,  and  tend  to 
bring  the  court  and  judge  into  disrepute, 
destroying  public  confidence  in  both,  and  im- 
pairing their  usefulness. 

(Gabbert,  Goddard,  and  Bailey,  JJ.,  dis- 
sent.) 

(March  2,  1908.) 

ERROR  to  the  Teller  County  Court  to  re- 
view a  judgment  convicting  defendant 
of  contempt.    Reversed. 


Statement  by  Helm,  J.; 

Plaintiff  in  error  was  tried  and  convicted 
for  a  contempt  of  court.  Such  trial  and 
conviction  were  based  upon  the  following 
circumstances:  The  statutes  of  the  state 
(Mills's  Anno.  Stat.  Rev.  Supp.)  require 
certain  county  officers,  including  the  county 
judge,  to  keep  an  account  of  all  fees,  emolu- 
ments, and  expenditures  connected  with 
their  offices,  in  the  same  manner  such  of- 
ficers are  required  to  make  a  monthly  re- 
port to  the  board  of  county  commissioners, 
showing  the  condition  of  such  accounts. 
These  accounts  must,  also,  by  virtue  of  the 
statute,  be  always  open  to  inspection  and 
examination  by  the  board  of  county  com- 
missioners, and  th;  duty  is  expressly  im- 
posed upon  that  board  to  audit,  correct,  and 
adjust  the  same  in  accordance  with  the 
facts.  The  statutes  referred  to  read  as  fol- 
lows: 

"Sec.  1936z.  The  several  officers  herein 
named  shall,  from  the  time  of  the  passage 
of  this  act,  each  of  them,  in  a  book  provided 
for  that  purpose,  keep  a  full,  true,  accu- 
rate, and  minute  account  of  all  fees  and 
emoluments  of  his  office,  designating  in  cor- 


Caae  Hole.  —  Contempt  in  reflection  on 
judge  as  ministerial  officer. 

There  are  few  cases  directly  adjudicating 
the  question  whether  it  is  a  contempt  to  re- 
flect on  the  judge  for  the  manner  in  which 
he  has  performed,  or  is  performing,  minis- 
terial duties  which  by  law  have  been  added 
to  his  judicial  duties.  A  search  has  re- 
vealed but  two  other  cases.  Decisions  may 
also  be  found  which  hold  that  it  is  not  con- 
tempt of  court  to  reflect  upon  a  judge  in 
his  private  capacity.  Neel  v.  State,  9  Ark. 
263,  50  Am.  Dec.  209;  Ex  parte  Hickey,  4 
Smedes  &  M.  751. 

Most  cases  which  discuss  the  question  of 
the  official  character  of  the  judge  as  affect- 
ing contempt  do  so  with  reference  to  the 
distinction  between  his  official,  and  his  pri- 
vate, capacity,  and  without  reference  to  his 
ministerial  duties. 

In  Detournion  v.  Dormenon,  I  Mart.  (La.) 
137,  the  facts  were  these:  Dormenon,  while 
judge,  and  as  such  ex  officio  sheriff  of  a 
parish,  conceiving  himself  insulted  by  De- 
tournion, while  engaged  in  selling  at  auc- 
tion property  which  he  had  seized  upon  an 
execution  issued  by  himself,  issued  an  at- 
tachment, and  fined  and  imprisoned  him  for 
contempt.  Detournion,  having  paid  the  fine 
and  the  costs  of  the  prosecution,  brought  ac- 
tion to  recover  the  moneys  thus  paid,  with 
damages  for  the  imprisonment.  In  deliver- 
ing judgment,  Matthews,  J.,  and  Lewis,  J., 
said,  "The  insult  offered  to  the  defendant 
cannot  be  considered  as.  a  contempt  of  his 
judicial  authority  which  he  had  power  to 
punish  in  this  manner." 

In  Fitler  v.  Probasco,  2  Browne  (Pa.) 
137,  a  justice  of  the  peace  had  rendered  a 
judgment  and  issued  execution.  The  judg- 
1SL.RA.(N.S.) 


ment  debtor  came  to  his  office  to  get  an 
itemized  statement  of  the  costs.  The  justice 
had  just  finished  paying  to  another,  money 
collected  on  execution,  and  was  discussing 
politics.  The  judgment  debtor  said  to  the 
justice,  "What  sort  of  a  damned  execution 
is  this  you  have  sent  me?"  and  when  th6 
justice  threatened  to  send  him  to  jail,  he 
said,  "As  nice  a  looking  man  as  you  are, 
you  can't  do  it,  nor  anyone  like  you." 
Thereafter  he  was  committed  to  jail  for  con- 
tempt, and  brought  action  against  the  jus- 
tice for  false  imprisonment.  The  court, 
after  assuming  for  the  purposes  of  the  case 
that  a  contempt  statute  which  restricted 
summary  punishment  to  the  misbehavior  of 
any  person  in  the  presence  of  the  court,  ob- 
structing the  administration'  of  justice,  was 
applicable  to  the  case  of  a  justice  of  the 
peace,  said,  "If  a  justice  of  the  peace  pos- 
sesses the  power  contended  for,  the  court 
are  of  opinion  that  it  can  only  be  exer- 
cised when  he  is  in  the  execution  of  his  of- 
fice in  his  judicial  capacity,  and  not  when 
he  is  acting  ministerially,  as  in  allowing  a 
])oor  rate,  or  in  other  similar  cases.  In 
this  case,  the  administration  of  justice  was 
not  obstructed;  the  judgment  had  been  pre- 
viously given  and  the  execution  issued.  The 
plaintiff  only  spoke  to  the  justice  concerning 
an  act  which  he  had  done,  and  not  of  an  act 
which  he  was  then  doing;  the  justice,  when 
the  plaintiff  came  into  the  office,  was  con- 
versing on  the  subject  of  politics;  no  liti- 
gant parties  were  before  him,  he  was  in  the 
investigation  of  no  cause,  nor  in  the  exercise 
of  his  judgment  in  any  respect  in  relation  to 
the  duties  of  his  office.  Under  such  circum- 
stances the  court  are  of  opinion,  that  the 
justice  had  no  power  to  deprive  a  citizen  of 
his  liberty  by  a  summary  punishment." 
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responding  columns  the  amount  of  all  fees 
and  emoluments  earned,  and  all  payments 
received  on  accoimt  thereof,  and  shall  also 
keep  an  account  of  all  expenditures  made 
by  him  on  account  of  clerk  hire  and  other 
necessary  expenses.  Such  accounts  shall  al- 
ways be  open  to  the  inspection  and  examina- 
tion of  the  board  of  county  commissioners." 
"Sec.  1936al.  The  county  judge,  clerk  of 
county  court,  county  treasurer,  sheriff,  coun- 
ty clerk,  justice  of  the  peace,  and  consta- 
bles shall,  on  the  first  Monday  of  each 
month  during  his  term  of  office,  and  while 
receiving  a  salary,  as  herein  provided,  make 
to  the  chairman  of  the  board  of  county  com- 
missioners, a  report  in  writing  under  oath, 
of  all  the  fees,  commissions,  and  emolu- 
ments of  his  office,  of  every  name  and  de- 
scription whatsoever,  and  of  all  necessary 
expenses  of  clerk  hire  and  other  expenses, 
for  the  month  ending  at  the  time  of  said 
report.  Such  report  shall  state  fully  the 
manner  in  which  such  fees  and  emoluments 
accrued." 

"Sec.  1936bl.  It  shall  be  the  duty  of  said 
board  of  county  commissioners  to  audit  such 
accounts  as  soon  as  may  be,  and  correct  and 
adjust  the  same  in  accordance  with  the 
facts." 

In  the  year  1906  plaintiff  in  error  was 
employed  by  the  county  commissioners  of 
Teller  county  as  an  expert  accountant  to  ex- 
amine the  accounts  of  the  different  county 
officers  mentioned  in  the  statute,  and  report 
the  result  of  his  examinations  to  the  board. 
Upon  investigation  of  the  accounts  of  the 
county  judge,  plaintiff  in  error,  among  oth- 
er things,  reported  that  the  books  of  this  of- 
ficial had  been  kept  in  a  careless  manner, 
and  it  was  difficult  to  determine  therefrom 
the  exact  amount  of  cash  on  hand  at  any 
particular  time;  but  that  there  seemed  to 
be  a  shortage,  stating  the  amount  of  such 
shortage.  The  correctness  of  this  report 
was  at  once  denied  by  the  county  judge,  and 
further  investigations  through  the  medium 
of  the  grand  jury  and  otherwise  ensued. 
Some  difficulty  arose  in  distinguishing  be- 
tween the  accounts  of  the  county  judge  and 
those  of  the  clerk  of  the  county  court;  but 
the  last  expert  accountant,  who  was  select- 
ed and  appointed' by  the  county  judge  him- 
self, ultimately  attested  the  accuracy  of  the 
accounts  of  both  judge  and  clerk,  and  con- 
cluded that  no  shortage  existed  in  either. 
An  article  was  published  in  one  of  the 
Cripple  Creek  papers  severely  reflecting  upon 
the  plaintiff  in  error,  and,  among  other 
things,  challenging  his  ability  as  an  expert 
accountant.  This  article  was  assumed  by 
him  to  have  been  inspired  in  part  at  least 
by  the  county  judge;  and,  responding  there- 
to, he  wrote  and  published  the  communica- 
tion which  is  the  foundation  for  the  present 
16  L.RA.(N.S.) 


contempt  proceeding.  Thereupon  the  clerk 
of  the  county  court  filed  in  said  court  an 
affidavit  reviewing  the  circumstances,  and 
including  the  newspaper  article  thus  writ- 
ten by  plaintiff  in  error.  A  citation  was 
then  issued  charging  plaintiff  in  error  with 
contempt  of  court.  He  appeared  and  filed 
a  lengthy  answer,  in  which  he  admitted 
writing  and  publishing  the  communication, 
but  denied  any  intent  thereby  to  obatruct 
the  administration  of  justice,  to  bring  the 
county  court  into  disrepute,  or  to  cast  any 
reflection  upon  the  county  judge  in  his  ju- 
dicial capacity.  The  cause  was  brought  on 
for  trial  before  the  county  court,  evidence 
was  taken,  and  an  extended  hearing  was 
had;  plaintiff  in  error  being  found  guilty 
and  adjudged  to  pay  a  fine  of  $500,  and 
suffer  imprisonment  in  the  county  jail  for 
the  period  of  ten  days.  In  view  of  the  con- 
clusion reached  by  this  court,  it  is  unnec- 
essary to  incorporate  into  the  present  state- 
ment either  the  pleadings  or  the  newspaper 
publication  upon  which  the  contempt  pro- 
ceeding was  based.  In  so  far  as  the  con- 
tents thereof  are  necessary  or  important,  the 
substance  is  sufficiently  stated  in  the  opin- 


Messrs.  Dines,  Whited,  A  Dines, 
Chartes  O.  Bntler,  and  L.  G.  Campbell, 

for  plaintiff  in  error: 

It  is  only  acta  relative  to  the  judge  in  his 
judicial  capacity  which  constitute  con- 
tempt. 

Rapalje,  Contempts,  {  21 ;  7  Am.  A  Eng. 
Enc.  Law,  p.  28;  9  Cyc.  Law  &,  Proc.  p.  6; 
Wyatt  V.  People,  17  Colo.  262,  28  Pac.  961 ; 
People  ex  rel.  Atty.  Gen.  v.  News-Times 
Pub.  Co.  35  Colo.  253,  84  Pac.  912;  People 
ex  rel.  Connor  v.  Stapleton,  18  Colo.  608,  23 
L.R.A.  787,  33  Pac.  167;  Cooper  v.  People, 
13  Colo.  337,  6  L.R.A.  430,  22  Pac.  790; 
Bloom  V.  People,  23  Colo.  416,  48  Pac.  619 ; 
State  V.  Anderson,  40  Iowa,  207;  Storey  v. 
People,  79  111.  45,  22  Am.  Rep.  168;  Chea- 
dle  V.  SUte,  110  Ind.  301,  69  Am.  Rep.  199, 
11  N.  E.  426;  Neel  v.  State,  9  Ark.  269,  60 
Am.  Rep.  209;  Winship  ▼.  People,  61  IlL 
296 ;  Ex  parte  Hickey,  4  Smedes  k  M.  751 ; 
Ex  parte  Barry,  85  Cal.  603,  20  Am.  St. 
Rep.  248,  25  Pac.  256;  Stuart  v.  People, 
4  III.  395;  Field  v.  Thornell,  106  Iowa,  7, 
68  Am.  St.  Rep.  281,  76  N.  W.  685;  De- 
toumion  v.  Dormenon,  1  Mart.  (La.)  138: 
Fitler  v.  Probasco,  2  Browne  (Pa.)  137; 
Re  MacKnight,  11  Mont.  126,  28  Am.  St 
Rep.  461,  27  Pac.  336. 

Messrs.  William  H.  Dickson  and  Hor- 
ace Phelps,  for  defendant  in  error: 

Criminal  contempts  are  all  of  those  acts 
in  disrespect  of  the  court  or  its  process,  or 
which  obstruct  the  administration  of  justice, 
or  tend  to  bring  the  court  into  diareput*. 
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Wyatt  T.  People,  17  Colo.  258,  28  Pac. 
OBI;  People  ex  rel.  Atty.  Gen.  v.  News- 
Times  Pub.  Co.  36  Colo.  253,  84  Pac.  912; 
Colo.  Const,  art.  6,  (  23. 

At  common  law,  scandalizing  the  court  it- 
self was  contempt. 

Burdett  ▼.  Com.  103  Va.  838,  68  L.RJ^. 
25*1,  106  Am.  St.  Rep.  916,  48  S.  E.  878. 

The  common  law  as  to  contempts  is  in 
force  in  this  state. 

People  ex  rel.  Atty.  Gen.  v.  News-Times 
Pub.  Co.  supra;  People  ex  rel.  Connor  t. 
Stapleton,  18  Colo.  568,  23  L..R.A.  787,  33 
Pac.  167. 

Mr.  Theodore  H.  Thomas,  also  for  de- 
fendant in  error: 

Scandalizing  the  court  is  libelous. 

Roach  y.  Garden,  2  Atk.  471;  State  ex 
rel.  Crow  ▼.  Shepherd,  177  Mo.  205,  99  Am. 
St.  Rep.  624,  76  S.  W.  79;  Com.  v.  Dan- 
dridge,  2  Va.  Cas.  417;  State  v.  Morrill,  10 
Arlc.  384. 

Hetan,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  in  error  was  tried,  convicted,  and 
sentenced  for  an  alleged  contempt  of  court 
in  the  publication  of  a  certain  newspaper 
article.  This  article  resulted  from  a  con- 
troversy growing  out  of  the  action  of  plain- 
tiff in  error  as  an  expert  accountant  em- 
ployed under  the  statute  by  the  county  com- 
missioners of  Teller  county  to  investigate 
and  report  upon  the  accounts  of  certain  of- 
ficers, including  the  county  judge.  The 
method  employed  in  keeping  the  account  of 
fees,  emoluments,  expenditures,  etc.,  which 
the  statute  requires  that  ofScial  to  keep,  to- 
gether with  certain  shortages  charged  as 
appearing  therein,  was  the  foundation  of 
the  entire  controversy.  No  facts  are  stated 
in  the  affidavit  or  information  upon  which 
the  attachment  issued,  or  in  the  return  or 
answer  thereto  by  respondent,  reflecting 
upon  the  county  judge  in  his  judicial  capac- 
i^.  Nor  is  there  any  reference  in  the  pub- 
lication itself  to  any  jud|<ment,  order,  or 
proceeding  pending  or  determined  in  rela- 
tion to  causes,  estates,  or  other  matters  re- 
quiring judicial  action  by  that  court  or 
judge.  The  concluding  words  of  this  article, 
to  which  exception  is  specially  taken,  refer- 
ring to  the  misuse  of  public  funds  by  a 
"public  official,"  clearly  relate,  as  we  shall 
presently  see,  to  the  judge's  action  in  per- 
forming a  purely  ministerial  duty.  Under 
these  circumstances,  it  seems  to  us  that 
the  honorable  county  judge  misconceived 
the  remedy  provided  by  law  for  such  in- 
juries as  he  may  have  suffered  through  the 
publication  mentioned.  We  are  of  opinion 
that  the  issuing  of  an  attachment  for  con- 
tempt was  not  only  erroneous,  but  was  in 
M  LJUA.(N.S;) 


excess  of  the  jurisdiction  possessed  by  the 
court. 

The  proposition  will  hardly  be  disputed 
that  in  this  class  of  contempts  the  libelous 
or  slanderous  publication  must  relate  to 
judicial  action;  that  it  must  have  reference 
to  a  judicial  decision,  order,  or  proceeding 
in  a  cause  pending  or  completed.  There  is, 
we  believe,  but  one  case  of  this  kind  in  the 
United  States  wheijein  the  contempt  charged 
did  not  refer  in  some  way  to  a  specific  cause 
or  to  specified  judicial  proceedings,  viz., 
Re  Moore,  63  N.  C.  397.  But  that  case  is 
doubtful  authority  for  any  purpose.  Upon 
learning  of  the  obnoxious  publication,  the 
supreme  court  of  North  Carolina  first,  with- 
out notice  or  hearing  of  any  kind,  entered 
an  order  disbarring  certain  of  the  attorneys 
signing  it,  but  generously  giving  them  leave 
to  show  cause  why  they  should  not  remain 
disbarred.  The  court  then  held  that  the 
offense  was  purely  one  of  intention,  that 
the  party  charged  "is  allowed  to  try  him- 
self," and  that  disavowal  of  libelous  intent 
must  be  accepted  as  a  full  and  complete 
vindication.  The  proceedings  would  seem  to 
l>e  more  in  the  nature  of  disbarment  than 
of  contempt,  though  the  peculiar  manner 
of  conducting  them  is,  from  either  point  of 
view,  certainly  without  parallel  or  prece- 
dent. The  decisions  in  this  country  will  be 
searched  in  vain  for  a  case  where  the  pub- 
lication of  matter  relating  to  the  judge 
while  acting  in  a  purely  ministerial  capac- 
ity was  declared  a  contempt. 

Webster  defines  the  word  "ministerial"  as 
follows:  "Pertaining  to  executive  offices 
as  distinguished  from  judicial;  administra- 
tive." And  he  gives  as  an  illustration  the 
following  from  Bacon's  Abridgment;  "For 
the  ministerial  offices  in  court,  there  must 
be  an  eye  to  them."  The  performance  of 
ministerial  duties  is  frequently  devolved 
upon  judicial  officers,  as,  for  instance,  the 
appointment  formerly  by  the  judges  of  this 
court  of  public  trustees  in  certain  counties 
of  the  state.  And,  because  by  statute  a  duty 
may  be  devolved  upon  the  judge,  such  duty 
is  not  thus  necessarily  made  a  judicial  func- 
tion. Judicial  functions  are  determined  by 
the  intrinsic  character  of  the  duty  or  act 
itself,  and  not  by  the  character  of  the  of- 
ficial designated  to  perform  it.  An  act  in 
the  performance  of  a  ministerial  duty  is 
imperative.  It  is  done  in  obedience  to  some 
legal  mandate.  It  involves  the  exercise  of 
no  official  discretion  and  of  no  judgment  as 
to  the  propriety  of  the  act.  In  these  re- 
spects it  is  wholly  unlike  an  act  in  the  per- 
formance of  judicial  duties.  "A  ministerial 
act  may  be  defined  to  be  one  which  a  per- 
son performs  in  a  given  state  of  facts  in  a 
prescribed  manner  in  obedience  to  the  man- 
date of  legal  authority,  without  regard  to 
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or  the  exercise  of  his  own  judgment  upon 
the  propriety  of  the  acts  being  done."  Bou- 
vier'g  Law  Diet.  416;  27  Cyc.  Law  &  Proc.  p. 
793.  "When  an  officer  acts  in  both  a  ju- 
dicial and  ministerial  capacity,  he  may  be 
compelled  to  perform  the  ministerial  acts 
in  a  particular  way;  but,  when  he  Acts  in 
a  judicial  capacity,  he  can  only  be  required 
to  proceed;  the  manner  of  doing  so  is 
left  entirely  to  his  judgment."  Bouvier's 
Law  Diet.  416.  Referring  to  the  appoint- 
ment of  appraisers  by  justices  of  the  peace, 
the  court  says:  "It  is  a  sufficient  answer  to 
this  exception  that  this  court  have  re- 
peatedly held  that  the  justice  in  proceed- 
ings of  this  nature  acts  ministerially,  not 
judicially."  Crane  v.  Camp,  12  Conn.  467. 
"Where  the  act  to  be  done  is  of  a  judicial 
nature,  the  justices  must  both  be  present  at 
it,  as  in  the  instances  put  in  the  text, 
.  .  .  but,  where  the  act  to  be  done  is 
merely  ministerial,  the  concurrence  of  the 
justices  together  is  not  requisite;  as,  it 
seems,  in  the  allowance  of  a  poor  rate." 
5  Bacon,  Abr.  410.  The  duty  of  keeping 
accounts  of  his  fees,  emoluments,  expendi- 
tures, etc.,  and  the  responsibility  of  having 
those  accounts  accurate  and  truthful,  are 
devolved  upon  the  county  "judg^"  by  stat- 
ute. This  duty  and  this  responsibility  are 
ministerial.  There  ia  no  room  for  the  ex- 
ercise of  discretion  or  of  judgment,  except 
in  minor  details  of  performance.  In  courts 
of  record  these  duties  are  generally  per- 
formed by  a  ministerial  officer  called  the 
"clerk."  But  a  contempt  proceeding  could 
not  be  based  upon  a  newspaper  stricture 
touching  the  clerk's  integrity  or  method  of 
keeping  those  accounts  and  handling  those 
funds.  And  devolving  this  duty  upon  the 
county  judge  does  not  change  the  character 
of  the  function.  It  is  still  a  ministerial, 
and  not  a  judicial,  duty.  Ex  parte  Vir- 
ginia, 100  U.  S.  348,  25  L.  ed.  680. 

The  very  fact  that  the  statute  provides 
for  auditing,  correcting,  and  adjusting  the 
accounts  of  the  county  judge  by  the  county 
commissioners  is  proof  conclusive  that  the 
keeping  of  those  accounts  is  not  a  judicial 
function.  If  it  were  such  a  function,  the 
acts  of  that  official  could  not  be  thus  super- 
vised and  controlled,  and,  as  counsel  for  re- 
spondent suggest,  he  might  misappropriate 
the  funds  with  impunity,  incurring  no  lia- 
bility, save  possibly  that  of  impeachment; 
for  a  judge  cannot  be  prosecuted  or  held  in 
damages  for  his  acts  in  the  performance  of 
his  judicial  duties.  Bradley  v.  Fisher,  13 
Wall.  336,  20  L.  ed.  646;  Rains  v.  Simp- 
son, 50  Tex.  501,  32  Am.  Rep.  609.  If  he 
could  be  thus  held  responsible,  the  bench 
would  go  be!;ging,  for  no  one  would  accept 
the  office  and  incur  the  onerous  and  hazard- 
ous risk.  Again,  the  statute  requiring  the 
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county  judge  to  keep  "a  full,  true,  accurate, 
and  minute  account  of  all  fees  and  emolu- 
ments of  his  office,"  and  also  of  all  expendi- 
tures for  clerk  hire  and  other  expenses,  does 
not  apply  to  him  alone.  The  same  identical 
provision  extends  to  county  clerks,  treas- 
urers, sheriffs,  justices  of  the  peace,  and 
constables;  so,  likewise,  does  the  provisidn 
making  it  the  duty  of  the  board  of  county 
commissioners  to  audit,  correct,  and  adjust 
the  accounts  of  the  county  judge.  3  Mills's 
Anno.  Stat.  Rev.  Supp.  §§  I936z,  1930al, 
1936bl.  This  is,  in  effect,  a  legislative  dec- 
laration of  the  character  of  the  duty  thus 
imposed  upon  the  county  judge.  It  is  im- 
possible to  conclude  that  the  legislature  in- 
tended this  duty  to  be  judicial  or  to  be 
treated  as  such.  If  this  were  the  intention 
of  that  body,  it  necessarily  follows  that  they 
imposed  upon  the  treasurer,  sheriff,  consta- 
ble, etc.,  the  performance  of  similar  judi- 
cial duties.  That  in  all  of  the  cases  where 
this  kind  of  contempt  has  been  sustained 
the  publication  related  to  judicial  proceed- 
ings either  past  or  present,  in  contradistinc- 
tion to  ministerial  functions,  is  conclusively 
shown  by  examination  of  the  authorities. 
Excepting  Re  Moore,  supra,  which  is  above 
distinguished,  we  believe  this  class  of  cases 
in  the  United  States  relate  universally  to 
printed  articles  challenging  judicial  pro- 
ceedings of  some  kind  pending  or  concluded. 
It  is  urged  that  such  a  publication  as  the 
one  under  consideration  interferes  with  and 
embarrasses  the  administration  of  justice: 
that  it  tends  to  bring  the  court  and  judge 
into  disrepute,  and  that  it  destroys  public 
confidence  in  both  and  impairs  their  useful- 
ness. The  correctness  of  these  observations 
may  be  conceded.  But  malconduct  of  the 
judge  in  discharging  a  private  trust,  or 
false  and  malicious  attacks  upon  his  integ- 
rity as  an  individual,  also  reflect 'upon  him 
as  a  public  official,  and  tend  to  produce  the 
same  unfortunate  results;  yet  no  intelligent 
lawyer  would  sanction  proceedings  by  con- 
tempt under  the  latter  circumstances.  This 
extraordinary  remedy  is  given  primarily 
for  the  purpose  of  safeguarding  the  inter- 
ests of  parties  to  judicial  causes  or  pro- 
ceedings; and,  secondly,  for  the  purpose  of 
protecting  the  court  itself  from  coercion  or 
interference  while  in  the  discharge  of  its 
judicial  duties.  And  the  fact  that,  if  the 
publication  be  false  or  malicious,  the  judge 
will  suffer  injustice  and  injury  in  his  of- 
ficial, as  well  as  in  his  private,  capacity,  is 
not  deemed  sufficient  to  justify  the  invok- 
ing of  this  summary  proceeding  under  cir- 
cumstances such  as  are  presented  in  the 
case  at  bar;  a  proceeding  in  which  the  in- 
jured person  himself  acts  as  judge,  tries  the 
accused  in  a  manner  largely  es  parte,  and 
upon  conviction  imposes  a  fine  or  imprison' 
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ment  or  both  at  discretion.  Upon  the  rec- 
ord before  us  we  hold  that  the  court  below 
was  without  jurisdiction  to  pronounce  judg- 
ment in,  this  cause,  and  therefore  that  the 
same  must  be  dismissed.  If  the  judge  of  the 
county  court  suffered  wrong  or  injury 
through  the  publication  complained  of,  his 
remedies  therefor  are  only  such  as  may  be 
invoked  by  other  citizens  upon  similar  prov- 
ocation. 

In  view  of  the  foregoing  conclusion,  it  is 
unnecessary  for  us  to  consider  the  additional 
question  so  strenuously  argued  by  counsel, 
viz.,  whether  constructive  contempts  by 
publication  should  be  limited  to  printed  ar- 
ticles dealing  with  causes  or  proceedings 
pending  and  undetermined,  or  whether  such 
jurisdiction  may  be  extended  to  cases  where 
the  scandalous  publication  relates  to  judi- 
cial proceedings  that  have  been  finally  de- 
termined, and  are  no  longer  before  the  court. 
And  we  prefer  to  leave  this  important  mat- 
ter open  for  investigation  and  decision  in 
SMue  future  case  fairly  involving  the  same. 

The  judgment  of  the  County  Court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  proceeding. 

Gabbert,  Goddard,  and  Bailey,  JJ., 
dissent  from  the  opinion  of  the  majority  of 
the  court,  because  the  article  published  by 
the  plaintiff  in  error  which  was  the  founda- 
tion of  the  action  referred  to  the  judge  in 
his  judicial  capacity. 


IOWA  SUPREME  COURT. 

ATLAS    ASSURANCE    COMPANY,    LIM- 
ITED., 

V. 

ATLAS  INSURANCE  COMPANY,  Appt. 

(—  Iowa,  — ,  112  N.  W.  232.) 

Trade     name  —  foreign     corporation  — 
protection. 

1.  A  foreign  insurance  company  author- 
ized to  do  business  in  the  state  may  enjoin 


a  domestic  insurance  company  from  using 
its  trade  name  or  trade  device. 
Same  ^  insurance  company. 

2._  An  insurance  company  may  be  protect- 
ed in  the  use  of  trademarks,  symbols,  or 
devices,  although  its  business  does  not  re- 
quire their  use  in  connection  with  a  manu- 
factured article. 
Same  ^  conflicting  names. 

3.  There  is  not  sufficient  dissimilarity  be- 
tween the  names  "Atlas  Assurance  Com- 
pany, Limited,"  and  "Atlas  Insurance  Com- 
pany," when  used  by  two  fire  insurance 
companies,  to  disentitle  the  owner  of  the 
former  to  relief  against  the  use  of  the  lat- 
ter. 

Same  —  unfair  competition  —  fraud. 

4.  The  existence  of  an  intention  to  de- 
fraud need  not  be  shown  by  direct  evidence 
to  warrant  relief  against  unlawful  use  of 
trade  names  in  cases  of  unfair  competition. 
Same  —  injunction  —  estoppel. 

6.  One  making  unlawful  use  of  a  trade 
name  or  device  cannot  avoid  an  injunction 
because  such  use  by  another  was  not  inter- 
fered with  by  complainant. 
Injnnctlon  —  trade  name  —  relief. 

6.  An  insurance  company  whose  trade 
name  and  trade  device  are  being  unlawfully 
used  by  another  insurance  company  should 
not  be  confined  to  an  injunction  restraining 
such  use  "in  its  present  form,"  but  is  enti- 
tled to  the  relief  without  limitation. 

(June  10,  1907.) 

APPEAL  by  defendant  from  a  decree  ol 
the  District  Court  for  Polk  County,  in 
plaintiff's  favor,  in  a  suit  to  enjoin  the  al- 
leged infringement  of  plaintiff's  trade  name 
and  trademarKs.    Affirmed. 


Statement  by  Sherwin,  J.: 

Suit  in  equity,  brought  by  the  Atlas  As- 
surance Company  against  the  Atlas  Insur- 
ance Company;  both  being  corporations  do- 
ing a  fire-insurance  business  in  the  state  of 
Iowa,  wherein  the  plaintiff  seeks  to  restrain 
the  defendant  from  in  any  manner  using  the 
trademark,  symbol,  or  device  of  the  plain- 


Oaae  Note.  —  Relief  against  infringe- 
ment of  trade  name  not  used  in  con- 
nection with  manufactured  article. 

In  this  note  no  reference  will  be  made  to 
those  eases  dealing  with  the  question  of  the 
right  to  use  one's  own  name  as  a  trade 
name  (see  note  to  case  of  Morton  v.  Mor- 
ton, 1  L.R.A.(N.S.)  660);  nor  to  those 
cases  dealing  with  the  right  of  the  assignee 
of  the  good  will  of  a  business  to  continue 
it  in  the  trade  name  used  by  the  assignor 
(see  note  to  case  of  Vonderbank  v.  Schmitt, 
15  L.R.A.  462).  The  question  of  the  right 
to  relief  against  the  infringement  of  a 
trade  name,  where  one  of  the  parties  to  the 
suit  is  a  wholesale  dealer  and  the  other  a 
IS  L.R^.(K.S.) 


retail  dealer,  is  covered  by  the  note  to  the 
case  of  Regent  Shoe  Mfg.  Co.  v.  Haaker,  4 
L.R.A.(N.S.)  447. 

Such  questions  as  the  right  of  a  corpora- 
tion to  adopt  as  its  trade  name  the  name 
of  one  of  the  incorporators,  where  such 
name  has  already  been  adopted  as  a  trade 
name  by  another  corporation,  of  which  the 
same  individual  was  also  an  incorporator; 
the  right  of  a  retiring  partner  to  engage  in 
business  in  his  own  name,  where  that  name 
is  the  trade  name  under  which  the  remain- 
ing partners  have  a  right  to  continue  the 
conduct  of  the  business;  and  the  right  of  the 
successor  to  a  business  to  advertise  himself 
as  the  successor  of  his  predecessor  in  inter- 
est,— ^are  questions  involving  principles  of 
40 
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June, 


tiff.     There  was  a  decree  in  the  plaintiff's 
favor,  from  which  the  defendant  appeals. 

Messrs.  Berryhill  ft  Henry,  for  appel- 
lant: 

Plaintiff  cannot  maintain  a  suit  of  this 
character. 

Lehigh  Valley  Coal  Co.  v.  Hamblen,  23 
Fed.  225;  Continental  Ins.  Co.  v.  Continen- 
tal Fire  Asso.  41  C.  C.  A.  326,  101  Fed.  255. 

Plaintiff  could  not  have  any  rights  in  the 
use  of  a  device  because  of  the  character  of 
its  business. 

28  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  346. 
Hesseltine,  Trade-Marks  &.  Unfair  Trade, 
p.  6;  Shaver  v.  Shaver,  54  Iowa,  208,  37 
Am.  Rep.  194.  6  N.  W.  188. 

The  name  is  not  infringed. 


Grand  Lodge,  A.  O.  U.  W.  v.  Graham.  96 
Iowa,  592,  31   L.R.A.  133,  65  N.  W.  837; 
Red  Polled  Cattle  Club  v.  Red  Polled  Cattle 
Club,  108  Iowa,  105,  78  N.  W.  803. 
On  petition  for  rehearing 

Messrs.  Henry  &  Henry,  and  Read  A 
Read,  also  for  appellant: 

Courts  of  equity  enjoin  the  use  of  trade 
names  only  where  there  is  fraud,  actual  or 
presumptive.  There  must  be  a  confusion 
of  goods,  or  actual  mistakes  as  to  the  com- 
panies or  their  goods. 

Sartor  v.  Schaden,  126  Iowa,  696,  101  N. 
W.  511;  Continental  Ins.  Co.  v.  Continental 
Fire  Asso.  41  C.  C.  A.  326,  101  Fed.  255,  96 
Fed.  846;  Bissell  Chilled  Plow  Works  v.  T. 
M.  Bissell  Plow  Co.  121  Fed.  357;  Pillsbury- 
Washbiim    Flour    Mills    Co.   v.   Eagle,   41 


the  law  of  unfair  competition  that  are  not 
within  the  scope  of  this  note,  and  the  cases 
dealing  with  them  will  therefore  also  be 
eliminated. 

In  Atlas  Assub.  Co.  v.  Atlas  Ins.  Co., 
it  will  be  observed,  the  point  was  made  that 
the  petitioner  was  not  entitled  to  relief 
against  the  infringement  of  its  trade  name 
because  of  the  character  of  its  business,  it 
being  asserted  that,  wherever  a  trade  name 
has  been  protected  by  a  court  of  equity,  it 
will  be  found  that  the  name  was  used  in 
connection  with  some  manufactured  article. 
As  to  this  assertion,  it  is  sufficient  to  point 
to  the  numerous  cases  cited  below,  in  all  of 
which  the  petitioners  were  engaged  in  some 
business  other  than  that  of  manufacturing, 
or  else  sought  protection  for  their  trade 
name  as  sucli,  and  not  as  a  trademark  ap- 
plied to  articles  manufactured  by  them.  But 
the  question  of  denying  relief  in  these  cases, 
without  regard  to  the  dissimilarity  of  the 
trade  names  of  the  parties  involved,  does 
not  appear  to  have  been  raised,  and  the 
courts  assumed,  without  argument,  the  ex- 
istence of  the  right,  in  a  proper  case,  basing 
their  decrees  entirely  upon  the  question  of 
infringement  as  presented  by  the  state  of 
facts  in  the  given  case. 

For  the  purposes  of  this  note,  therefore,  it 
will  be  assumed  that  the  right  to  relief 
exists  in  the  class  of  cases  dealt  with,  and 
the  question  will  be.  Does  the  given  case 
present  such  facts  as  will  justify  the  court 
in  granting  the  relief  asked? 

It  should  be  borne  in  mind  at  the  outset 
that  the  question  of  the  right  to  relief 
against  the  infringement  of  a  trade  name  in 
a  given  case  depends  as  much  upon  the  cir- 
cumstances surrounding  the  adoption  and 
advertisement  of  the  name  complained  of, 
as  upon  its  similarity  to  that  of  the 
complainant.  In  a  case  of  wide  dissimi- 
larity of  names  the  granting  of  relief 
may  be  justified  because  of  other  cir- 
cumstances tending  to  mislead  the  pub- 
lic as  to  the  ownership  of  a  particular 
business,  while  in  another  case  a  close  re- 
semblance between  two  names  will  not  jus- 
tify the  interference  of  the  courts,  because 
of  other  facts  showing  the  improbability  of 
15  L.R.A.(N.S.) 


a  mistake  being  made  on  the  part  of  those 
seeking  the  complainant's  place  of  business. 

The  general  rule  was  thus  stated  in  Plant 
Seed  Co.  v.  Michel  Plant  &  Seed  Co.  37  Mo. 
App.  313:  "When  a  person  or  business  cor- 
poration has  assumeid  the  name  of  some 
other  firm  or  corporation  in  the  same  line 
of  business,  or  has  adopted  a  name  which 
so  closely  resembles  that  of  a  business  rival, 
previously  established,  that  the  business  of 
the  latter  is  liable  to  be  diverted  and  the 
public  deceived  on  account  of  it,  it  has  al- 
ways been  recognized  as  within  the  power 
or  jurisdiction  of  a  court  of  equity  to  re- 
strain such  person  or  new  company  from 
conducting  business  under  the  name  as- 
sumed, to  the  detriment  of  the  older  com- 
pany. But  when  the  conduct  of  the  party 
complained  of  is  that  merely  of  a  fair  com- 
petitor in  the  same  line  of  business,  and  the 
name  assumed  is  not  such  as  would  likely 
mislead  ordinary  purchasers  in  buying,  then 
a  court  of  equity  will  not  interfere." 

The  application  of  the  rule  is  well  illus- 
trated by  the  case  of  Miskell  v.  Prokop,  58 
Neb.  628,  79  N.  W.  652.  In  this  case  the 
complainants  conducted  a  business  under 
the  name  of  the  "Racket  Store."  The  re- 
spondents, whose  business,  established  later, 
was  the  same  as  complainants',  and  located 
on  the  same  street,  operated  under  the  name 
of  the  "New  York  Racket  Store."  On  the 
sign  in  front  of  respondents'  store,  and  in 
the  advertising  matter  used  by  them,  the 
words  "New  York"  were  written  in  smaller 
letters  than  were  the  words  "Racket  Store." 
It  appeared,  however,  that  the  word  "rack- 
et" was  frequently  used  as  descriptive  of 
stores  conducting  a  line  of  business  similar 
to  that  of  the  parties  to  this  suit,  and  the 
court  refused  to  enjoin  the  use  of  the  word 
"racket"  by  the  respondents. 

It  will  be  observed  that  in  this  case  the 
trade  names  of  the  parties  were  identical; 
but,  as  the  sole  ground  upon  which  courts 
interfere  to  prevent  the  infringement  of 
trade  names  is  to  prevent  the  public  from 
being  deceived  into  dealing  with  one  con- 
cern in  the  belief  that  it  is  another,  there 
was  no  reason  for  granting  the  relief  asked 
for  in  this  case.    The  mere  fact  that  the  name 
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L.IUA.  162,  30  C.  0.  A.  386,  68  U.  8.  App. 
490,  86  Fed.  608;  Elgin  Nat.  Watch  Case  Co. 
V.  Illinois  Watch  Case  Co.  179  U.  S.  665, 
45  L.  ed.  365,  21  Sup.  Ct.  Rep.  270;  London 
&  P.  Law  Assur.  Soc.  t.  London  &  P.  Joint- 
Stock  L.  Ins.  Co.  11  Jur.  938;  Merchant 
Blcg.  Co.  y.  Merchant's  Joint  Stock  Bank, 
47  L.  J.  Ch.  N.  S.  828;  Howe  Scale  Co.  v. 
Wyckoff,  Seamans,  &  Benedict,  198  U.  S. 
118,  49  L.  ed.  972,  25  Sup.  Ct.  Rep.  609. 
Mr,  A.  H.  McVey  for  appellee. 

Sherwln,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  organized  as  an  insur- 
ance company  in  1808,  under  the  laws  of 
Great  Britain,  and  under  name  of  the  "At- 
las Assurance  Company."    In  1842,  the  word 


"Limited"  was  added,  so  that  the  name  of 
the  plaintiff  since  that  time  has  been  the 
"Atlas  Assurance  Company,  Limited."  It 
was  authorized  to  do  fire-insurance  business 
in  the  state  of  Iowa  in  1892,  and  has  con- 
tinued to  receive  each  year  from  the  state 
a  permit  to  do  business  herein,  and  has  paid 
the  state  the  taxes  required  by  law  for  such 
purpose.  In  addition  to  the  name  "Atlas," 
it  uses  upon  its  policies  of  insurance,  letter 
heads,  advertising  matter,  etc.,  the  well- 
known  device  of  Atlas  supporting  the  world 
upon  his  shoulders,  which  device  the  plain- 
tiff has  used  constantly  since  its  organiza- 
tion in  1808.  In  1892,  a  mutual  insurance 
company  was  organized  in  Des  Moines  under 
the  name  "Iowa  Business  Men's  Mutual 
Fire    Insurance    Company."      In    January, 


"Racket  Store"  was  frequently  used  by 
stores  engaged  in  the  kind  of  business  con- 
ducted by  the  parties  to  this  case  was  in 
itself  sufficient  to  put  intending  purchasers 
on  their  guard  in  using  this  name  as  a  guide 
in  seeking  certain  stores  in  which  to  make 
their  purchases. 

The  case  of  Merchants'  Detective  Asso.  v. 
Detective  Mercantile  Agency,  25  III.  App. 
250,  is  instructive  in  showing  the  applica- 
tion of  the  principle  that  it  is  the  interests 
of  the  public  that  guide  the  courts  in  set- 
tling questions  dealing  with  the  alleged  in- 
fringement of  trade  names.  In  this  case  the 
petitioner,  trading  as  the  "Merchants'  De- 
tective Association,"  sought  to  restrain  the 
use  by  the  respondents  of  the  name  "Detec- 
tive Mercantile  Agency,"  as  being  an  in- 
fringement of  his  trade  name.  Both  par- 
tics  were  located  on  the  same  street  near 
each  other,  and  were  engaged  in  the  same 
business.  It  appeared  that  respondents  by 
various  means  were  fraudulently  seeking  to 
deceive  the  public  into  believing  that  they 
were  the  petitioner,  and  had  adopted  their 
name  the  better  to  enable  them  to  carry  out 
that  purpose.  The  name  adopted  by  re- 
spondents designated  the  business  in  which 
they  were  engaged,  and  in  which  anyone 
else  could  engage,  and  it  was  therefore  no 
legal  infringement  of  the  petitioner's  name, 
since  no  one  can  exclusively  appropriate  a 
generic  word  of  that  character;  but  the 
court  nevertheless  reversed  the  decree  of 
the  lower  court  sustaining  a  demurrer  to 
the  petitioner's  bill,  holding  that  a  fraudu- 
lent purpose  in  adopting  the  name,  coupled 
with  illegal  practices  calculated  to  deceive 
the  public  into  mistaking  respondents'  place 
of  business  for  petitioner's,  was  a  sufficient 
ground  to  warrant  equitable  relief.  See 
also  Viano  v.  Baccigalupo,\  183  Mass.  100, 
67  N.  E.  641,  restraining,  on  the  same 
grounds,  the  use  of  the  name  "Boston  Trade 
Peanut  Roasting  Co."  as  against  one  en- 
gaged in  the  same  business  as  respondents 
under  the  name  of  "Boston  Peanut  Roast- 
ing Co." 

In  Nokes  v.  Mueller,  72  111.  App.  431, 
both  parties  were  engaged  in  the  milk  busi- 
ness. The  petitioner  luid  always  used  wag- 
15  L.RA.(N.8.) 


ons  with  the  running  gear  painted  yellow, 
the  body  brown,  and  the  top  white.  A  ru- 
ral scene  was  painted  in  front  of  the  en- 
trance to  the  wagons  and  on  the  top,  while 
on  the  rear  of  the  entrance  the  words  "Wal- 
nut Grove  Dairy"  and  the  petitioner's  name 
were  painted  in  black  letters.  The  respond- 
ent had  some  of  his  wagons  painted  almost 
the  same  as  petitioner's,  the  chief  differ- 
ence being  that  the  words  "Walnut  Park 
Dairy"  and  the  respondent's  name  were 
written  where  "Walnut  Grove  Dairy"  and 
the  petitioner's  name  appeared  on  the  lat- 
ter's  wagons.  The  farm  of  the  petitioner 
was  known  as  the  "Walnut  Grove  Farm," 
while  that  of  the  respondent  was  known  as 
the  "Walnut  Park  Farm."  It  was  held  that 
this  was  a  case  of  fraudulent  simulation  en- 
titling the  petitioner  to  injunctive  relief 
against  the  use  by  respondent  of  wagons  so 
painted. 

A  case  presenting  a  situation  somewhat 
analogous  to  that  found  in  the  Nokes  Case, 
just  cited,  is  that  of  Rickard  v.  Caton  Col- 
lege Co.  88  Minn.  242,  92  N.  W.  958.  The 
petitioners  in  this  case  conducted  a  school 
for  business  training  under  the  name  of  the 
"Minnesota  School  of  Business."  The  re- 
spondent's school,  established  later,  and 
which  offered  the  same  kind  of  instruction, 
was  called  the  "Caton  College,"  and  was 
advertised  as  "Minnesota's  School  of  Busi- 
ness," these  latter  words  being  more  promi- 
nently set  forth  in  the  circulars  issued  by 
respondent  than  was  the  name  of  the  school ; 
both  schools  were  in  fact  located  in  Min- 
nesota. The  court  held  that  it  was  appar- 
ent that  the  use  by  the  respondent  of  those 
words,  in  the  manner  indicated,  was  for  the 
purpose  of  deceiving  would-be  patrons  of 
the  petitioners'  school,  and  an  order  re- 
straining such  use  was  accordingly  granted. 

In  International  Committee,  Y.  W.  C.  A. 
V.  Young  Women's  Christian  Asso.  104  III. 
194,  56  L.R.A.  888,  62  N.  E.  551,  some  dis- 
satisfied members  of  the  Young  Women's 
Christian  Association  formed  a  separate  as- 
sociation under  the  name  of  the  "Interna- 
tional Committee  of  Young  Women's  Chris- 
tion  Associations,"  the  purpose  of  the  two 
associations  being  identical.    There  wa«  evi- 
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1897,  this  name  was  changed  to  the  Atlas 
Mutual  Fire  Insurance  Company.  In  March, 
1906,  a  company  was  organized  in  Des 
Moines  to  do  a  fire-insurance  business,  and 
incorporated  under  the  laws  of  this  state 
under  the  name  of  the  "Atlas  Insurance 
Company."  It  is  a  stock  company,  with 
a  capital  stock  of  $100,000,  and  in  August, 
1905,  it  reinsured  all  outstanding  risks  of 
the  Atlas  Mutual  Fire  Insurance  Company, 
and  it  has  continued  from  the  date  of  its 
organization  to  the  present  time,  and  is  now, 
using  the  device  of  Atlas  supporting  the 
world  upon  his  shoulders;  the  device  being 
identical  in  all  respects  with  the  same  device 
used  by  the  plaintiff.  The  defendant  has 
also  used  the  name  "Atlas"  in  its  business 
and  on  its  policies,  letter  heads,  cards,  etc.. 


and  is  now  so  using  it  under  the  name 
"Atlas  Insurance  Company."  It  uses  letter 
heads  as  follows:  "Atlas  Insurance  Co." 
in  bold-faced  type  at  the  head  of  the  sheet, 
and  below  that  for  a  date  line  the  words 
"Des  Moines,  Iowa,"  without  any  other 
designation  than  the  name  "Atlas  Insurance 
Co."  to  indicate  that  it  is  an  Iowa  insurance 
company.  On  such  letter  heads  the  device 
Atlas  is  also  used.  It  issues  cards  as  fol- 
lows. "Atlas  Insurance  Company,  Des 
Moines,  Iowa."  The  policies  issued  by  it, 
however,  so  far  as  the  record  shows,  bear 
upon  their  face  these  words,  in  addition  to 
the  name  of  the  company,  "of  Des  Moines, 
Iowa."  This  suit  was  brought  by  the  plain- 
tiff to  enjoin  the  defendant  from  using  the 
word  "Atlas,"  and  from  using  the  device  of 


dence  tending  to  show  that  the  latter  had 
adopted  its  name  for  the  purpose  of  leading 
the  public  to  believe  that  it  was  a  repre- 
sentative of  the  Young  Women's  Christian 
Association,  and  that  such  a  result  had  ac- 
tually followed.  An  injunction  was  granted 
restraining  the  International  Committee  of 
Young  Women's  Christian  Associations  from 
continuing  to  operate  under  that  name. 

The  petitioner  in  the  case  of  Internation- 
al Soc.  V.  International  Soc.  59  N.  Y.  Supp. 
785,  was  a  corporation  conducting  a  book- 
store under  the  trade  name  of  the  "Inter- 
national Society."  The  respondents,  as  part- 
ners, opened  a  similar  business  on  the  op- 
posite side  of  the  street  on  which  petitioner 
was  located,  calling  it  the  "International 
Societjr"  and  the  "International  Society  of 
Literature  and  Bookbinders'  League."  The 
petitioner's  motion  for  an  injunction  against 
the  use  of  these  names  or  either  of  them 
by  respondents  was  granted  upon  the 
grounds  set  forth  in  the  Miskell  and  De- 
tective Cases,  supra. 

In  Woodward  v.  Lazar,  21  Cal.  449,  82 
Am.  Dec.  761,  the  petitioner  was  the  lessee 
of  certain  land,  upon  which  he  erected  a 
building  for  hotel  purposes,  calling  it  the 
"What  Cheer  House."  After  buying  the  ad- 
joining lot  and  erecting  upon  it  an  addition 
to  his  hotel,  applying  to  it  the  same  name, 
he  surrendered  the  leased  premises  to  the 
lessor.  These  were  then  bought  by  the  re- 
spondents, who  opened  a  hotel  upon  them, 
calling  it  the  "Original  What  Cheer  House." 
The  petitioner's  application  for  an  injunc- 
tion was  met  by  the  contention  that  the 
name  used  by  him  when  he  occupied  the 
building  now  used  by  respondents  was  a 
designation  of  the  property,  and  not  of  the 
business  conducted  thereon,  and  could  there- 
fore be  used  by  anyone  occupying  it.  It 
waa  held,  however,  that  the  right  to  the 
name  "What  Cheer  House"  resided  in  the 
petitioner  exclusively,  and  an  injunction 
was  granted  accordingly. 

A  much-quoted  case  on  the  right  to  re- 
lief against  the  infringement  of  a  trade 
name  not  used  in  connection  with  a  manu- 
factured article  is  that  of  Marsh  v.  Bill- 
ings, 7  Cush.  322,  54  Am.  Dec.  723.  In 
15  LJtA.(X.S.) 


this  case  the  petitioners  had  entered  into  an 
agreement  with  the  lessee  of  a  hotel  called 
the  "Revere  House,"  whereby  they  under- 
took to  keep  at  a  certain  railroad  station 
carriages  for  the  transportation  to  the  Re- 
vere House  of  passengers  arriving  at  that 
station,  who  desired  to  go  to  the  said  house. 
They  were  authorized  to  use  the  name  "Re- 
vere House"  on  their  carriages  and  on  the 
caps  of  their  drivers.  The  respondents,  who 
had  previously  been  a  party  to  an  exactly 
similar  agreement  with  the  lessee  of  the 
Revere  House,  continued  to  have  that  name 
on  their  carriages  and  drivers'  caps.  This 
was  held  to  be  an  unlawful  invasion  of  pe- 
titioners' rights,  entitling  them  to  damages. 
In  Goodwin  v.  Hamilton,  6  Pa.  Dist.  R.  706, 
an  injunction  was  granted  upon  similar 
facts,  the  name  of  the  hotel  in  this  case  be- 
ing "Hotel  Maine." 

The  strictness  with  which  courts  inter- 
fere in  a  proper  case  is  illustrated  by  the 
case  of  Devlin  v.  Devlin,  69  N.  Y.  212,  28 
Am.  Rep.  173.  In  thip  case  the  respondent, 
J.  8.  Devlin,  had  been  enjoined  from  using 
the  name  "Devlin  &  Co."  as  his  trade  name, 
this  being  the  trade  name  of  petitioner,  and 
from  using  any  device  to  lead  the  public 
to  believe  that  his  was  the  petitioner's  store. 
The  injunction  order  also  confined  him  to 
the  use  of  his  own  Christian,  middle,  and 
sur  name  conjoined.  After  the  injunction 
order  was  issued,  he  painted  his  sign  so  as 
to  have  the  letters  "J.  S."  on  the  first 
line,  and  the  words  "Devlin's"  and  "Cloth- 
ing" each  on  succeeding  lines.  This  was 
held  to  be  a  violation  of  the  injunctive  or- 
der, in  that  the  position  of  the  words  was 
such  as  was  calculated  to  deceive. 

In  Howard  v.  Henriques,  3  Sandf.  725, 
the  respondent  was  restrained  from  using 
for  his  hotel  the  name  "Irving  House," 
which  name  had  been  previously  adopted 
by  another  hotel  keeper  in  the  same  city; 
and  in  Nesne  v.  Sundet,  93  Minn.  299,  106 
Am.  St.  Rep.  439,  101  N.  W.  490,  the  re- 
spondents were  restrained  from  operating 
under  their  corporate  name  (Crookton  Mar- 
ble Works),  upon  the  application  of  per- 
sons who  were  engaged  in  the  same  business 
as  respondents  in  the  same  city,  and  who  had 
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Atlas,  as  hereinbefore  stated.  After  hearing 
the  testimony  in  the  case,  the  trial  court  en- 
tered a  decree  finding  the  issues  in  favor 
of  the  plaintiff,  and  enjoining  the  defendant 
from  using  either  the  word  or  the  device  "in 
its  present  form." 

The  appellant  contends  that,  because  the 
plaintiff  is  a  foreign  corporation  doing  busi- 
ness in  this  state  only  by  comity,  it  cannot 
maintain  an  action  of  this  kind  against  an 
Iowa  corporation;  but  there  is  nothing  in 
this  contention.  As  a  general  rule,  the  courts 
of  the  United  States  and  those  of  the  several 
,  states  recognize  the  right  of  the  owners  of 
trademarks  or  of  trade  names  to  protect 
such  trademarks  and  trade  names  against 
piracy,  no  matter  where  such  owners  reside. 
State  v.  Gibbs,  66  Mo.  133;  Peck  Bros.  A  Co. 


V.  Peck  Bros.  Co.  62  L.R.A.  81,  61  C. 
C.  A.  251,  113  Fed.  300;  Taylor  v. 
Carpenter,  3  Story,  468,  Fed.  Cas.  No. 
13,784.  In  the  latter  case,  Mr.  Justice 
Story  said:  "It  is  suggested  that  the  plain- 
tiffs are  aliens.  Be  it  so.  But  in  the  courts 
of  the  United  States,  under  the  Constitution 
and  laws,  they  are  entitled,  being  alien 
friends,  to  the  same  protection  of  their 
rights  as  citizens.  There  is  no  pretense  to 
say  that,  if  a  similar  false  imitation  and 
use  of  the  labels  of  a  citizen  put  upon  his 
own  manufactured  articles  had  been  design- 
edly and  fraudulently  perpetrated  and  acted 
upon,  it  would  not  have  been  an  invasion  of 
his  rights,  for  which  our  law  would  have 
granted  ample  redress.  There  is  no  differ- 
ence between  the  case  of  a  citizen  and  that 
of  an  alien  friend,  where  his  rights  are  open- 


previously  adopted  that  name.  To  the  same 
effect  is  Church  v.  Kresner,  26  App.  Div. 
349,  49  N.  Y.  Supp.  742,  restraining  the  use 
of  the  word  "Cameron's." 

In  Sapp  V.  New  York  Dental  Parlors,  4 
Lack.  Legal  News,  114,  the  petitioner,  who 
practised  the  profession  of  dentistry  in 
Scranton,  Pennsylvania,  conducted  his  es- 
tablishment under  the  name  of  the  "New 
York  Dental  Parlors."  The  respondents 
were  incorporated  in  New  York  to  engage 
im  the  practice  of  that  profession,  and 
opened  a  place  of  business  in  Scranton  on 
the  same  street  on  which  was  petitioner's, 
also  calling  it  the  "New  York  Dental  Par- 
lors." Petitioner's  motion  for  an  injunc- 
tion was  resisted  on  the  {^ound  that  the 
words  "New  York,"  being  geographical 
terms,  and  the  words  "Dental  Parlors;"  be- 
ing descriptive  of  a  profcasion,  were  not 
subject  to  the  exclusive  appropriation  of 
anyone.  As  to  the  latter,  this  contention 
was  sustained,  but  as  to  the  former,  it  was 
held  that  the  words  "New  York"  were  not 
used  in  their  geographical  sense  in  this 
case,  but  were  used  in  an  arbitrary  and 
fanciful  sense,  and  as  sucli  would  be  pro- 
tected on  the  same  principle  that  fictitious 
trade  names  are  protected.  To  the  same  ef- 
fect is  Sanders  v.  Utt,  16  Mo.  App.  322. 

Other  examples  of  trade  names  the  use  of 
which  has  been  restrained  as  infringing  on 
those  previously  adopted  by  persons  engaged 
in  the  same  line  of  business  are:  "Me- 
chanical Store"  restrained  in  favor  of  "Me- 
chanics' Store"  (Weinstock,  L.  4  Co.  v. 
Marks,  109  Cal.  529,  30  L.R.A.  182,  60  Am. 
St.  Rep.  57,  42  Pac.  142)  ;  "Cyclops  Iron 
Works"  in  favor  of  "Cyclops  Machine 
Works"  (Hainque  v.  Cyclops  Iron  Works, 
136  Cal.  351,  68  Pac.  1014)  ;  "Sherlock 
Holmes,  Detective"  (name  of  a  play)  in 
favor  of  "Sherlock  Holmes"  (Hopkins 
Amusement  Co.  v.  Frohman,  103  111.  App. 
613,  Affirmed  in  202  111.  541,  67  N.  E.  391) ; 
"Six  Big  Tailors"  in  favor  of  "Six  Little 
Tailors"  (Mossier  v.  Jacobs,  66  111.  App. 
671);  "Taunton  Outlet  Co."  in  favor  of 
"Manufacturers'  Outlet  Co."  (Samuels  v. 
Spitzer,  177  Mass.  226,  58  N.  E.  093)  ;  "New 
and  Original  What  Cheer  Restaurant"  in 
16  L.RA.(N.S.) 


favor  of  "What  Cheer"  (Gamble  v.  Stephen- 
son, 10  Mo.  App.  681 ) ;  "Red  Polled  Cattle 
Club  of  America"  in  favor  of  same  name 
previously  adopted  by  another  club  (Red 
Polled  Cattle  Club  v.  Red  Polled  Cattle 
Club,  108  Iowa,  106,  78  N.  W.  803)  ;  "Tuerk 
Water-Meter  Co."  in  favor  of  "Tuerk 
Water-Motor  Co."  (Tuerk  Hvdraulic  Pow- 
er Co.  V.  Tuerk,  92  Hun,  65,  36  N.  Y. 
Supp.  384) ;  "The  Youngs"  (Young  an  as- 
sumed name  of  respondent)  in  favor  of  "De 
Youngs"  (De  Youngs  v.  Jung,  26  N.  Y. 
Supp.  479,  Affirmed  in  7  Misc.  56,  27  N.  Y. 
Supp.  370)  ;  "The  Little  Antique  Shop"  in 
favor  of  "The  Little  Shop"  (Crawford  v. 
Laus,  29  Misc.  248,  60  N.  Y.  Supp.  387)  ; 
"My  Valet"  in  favor  of  "The  Brooklyn 
Valet"  (injunction  limited  to  use  of  word 
"Valet"  in  same  locality  as  plaintiff's  busi- 
ness; Cohn  V.  Reynolds,  20  Misc.  473,  67 
N.  Y.  Supp.  469,  Affirmed  in  40  App.  Div. 
619,  58  N.  Y.  Supp.  1138);  "Camm  Roy 
Watch  Case  Co."  in  favor  of  "Roy  Watch 
Case  Co."  (Roy  Watch  Case  Co.  v.  Camm- 
Roy  Watch  Case  Co.  28  Misc.  45,  58  N.  Y. 
Supp.  979) ;  "U.  S.  Dental  Rooms"  in  favor 
of  "U.  S.  Dental  Asso."  (Cady  v.  Schultz, 
19  R.  I.  193,  29  L.R.A.524,  61  Am.  St.  Rep. 
763,  32  Atl.  915);  "London  Conveyance" 
and  "Original  Conveyance  for  Company"  in 
favor  of  "London  Conveyance  Co."  (Knott 
v.  Morgan,  2  Keen,  213)  ;  "New  Carriage 
Bazaar"  in  favor  of  "Carriage  Bazaar" 
(Bouhiois  V.  Peake,  L.  R.  13  Ch.  Div.  613, 
note). 

In  Shook  V.  Wood,  10  Phila.  373,  the  pe- 
titioners had  the  exclusive  right  to  produce 
a  play  called  "Les  Deux  Orphelines"  or 
"The  Two  Orphans."  The  respondents  an- 
nounced their  intention  of  producing  a  dif- 
ferent play  by  the  same  name.  Upon  the 
application  of  the  petitioners  the  respond- 
ents were  enjoined  from  using  the  name  of 
the  petitioners'  play  <for  their  production. 
To  the  same  effect  is  Frohman  v.  Payton, 
34  Misc.  276,  68  N.  Y.  Supp.  849  (restrain- 
ing use  of  name  "L'Aiglon"),  and  Christy 
v.  Murphy,  12  How.  Pr.  77  (restraining  use 
of  name  "Christy's  Minstrels"). 

But,  where  the  name  of  a  play  in  a  simi- 
lar case  was  "Charity,"  an  injunction  was 
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ly  violated."  See  also  Browne,  Trade-Marks, 
143;  Hopkins,  Trade-Marks,  i  13;  Baker  v. 
Baker,  53  C.  C.  A.  157,  115  Fed.  297. 

The  appellant  further  says  that  the  plain- 
tiff never  had,  and  cannot  have,  any  rights  in 
the  use  of  the  figure  of  Atlas  as  a  trade- 
mark, symbol,  or  device,  because  of  the 
character  of  its  business.  It  s^ys  that  an 
examination  of  the  adjudicated  cases  will 
show  that,  wherever  a  trademark  or  trade 
name  has  been  protected  by  a  court  of  equi- 
ty, it  will  be  found  to  have  been  used  in  con- 
nection with  some  manufactured  article. 
But  no  matter  what  the  adjudicated  cases 
may  show  in  this  respect,  it  probably  arises 
from  the  fact  that  a  precisely  similar  case 
has  not  heretofore  been  passed  upon.  To 
hold  that  a  trade  name  or  a  trademark  shall 
receive  the  protection  of  the  court  only  when 
used  in  connection  with  the  manufacture  of 
some  article  of  commerce  would  be  adopting 
an  extremely  narrow  view  of  the  matter, 
and  leave  large  financial  interests  engaged  in 
other  lines  of  business  wholly  without  the 
protection  of  the  court,  so  far  as  a  trade- 
mark or  trade  name  is  concerned,  and  open 
to  general  piracy.  We  are  not  willing  to 
sanction  any  such  rule,  and  see  no  reason 
why  the  rule  should  be  so  limited. 

The  appellant  further  contends  that  there 
is  such  a  difference  in  the  names  of  these 
two  companies  that  the  plaintiff  is  not  en- 


titled to  the  relief  sought.  What  degree  of 
resemblance  between  the  names  or  devices  is 
sufficient  to  warrant  the  interference  of  a 
court  in  cases  of  this  kind  is  not  capable  of 
exact  definition.  It  is,  and  must  be,  from 
the  very  nature  of  the  case,  mainly  a  ques- 
tion of  fact,  to  be  determined  by  the  circum- 
stances appearing  in  each  particular  caa«. 
In  general,  it  may  be  said  that,  if  the  re- 
semblance ia  such  as  to  mislead  purchasers 
or  those  doing  business  with  the  person  or 
corporation  using  the  name,  who  are  acting 
with  ordinary  caution,  this  is  sufficient.  Mc- 
Lean V.  Fleming,  06  U.  S.  251,  24  L.  ed.  830; 
California  Fig  Syrup  Co.  v.  Improved  Fig 
Syrup  Co.  (C.  C.)  61  Fed.  296;  Schmidt  v. 
Brieg,  100  Cal.  672,  22  L.R.A.  790,  36  Pac 
623;  Wirtz  v.  Eagle  Bottling  Co.  60  N.  J. 
Eq.  164,  24  Atl.  668.  In  Fischer  v.  Blank, 
138  N.  Y.  244,  33  N.  E.  1040,  it  was  said: 
"The  true  test,  we  think,  is  whether  the  re- 
semblance is  such  that  it  is  calculated  to 
deceive,  and  does  in  fact  deceive,  the  ordi- 
nary buyer  making  his  purchases,  under 
the  ordinary  conditions  which  prevail  in  the 
conduct  of  the  particular  traffic  to  which  the 
controversy  relates."  From  an  examination 
of  the  printed  matter  issued  by  the  defend- 
ant corporation,  we  are  thoroughly  satisfied 
that  there  is  such  a  resemblance  between  the 
plaintiff's  name  and  the  defendant's  name 
that  a  person  desiring  to  purchase  insurance 


refused  on  the  ground  that,  in  the  absence 
of  bad  faith,  the  use  of  the  word  "charity" 
as  a  designation  for  any  work  of  art  or  lit- 
erature cannot  ordinarily  be  monopolized  by 
any  one  person.  Isaacs  t.  Daly,  7  Jones  & 
S.  511. 

The  following  are  instances  of  trade  names 
used  by  different  persons  engaged  in  the 
same  line  of  business,  which  the  courts  have 
held  are  not  so  similar  as  to  justify  them 
in  interfering  on  the  ground  of  infringe- 
ment: "International  Trust  Co.  "  (a  Mas- 
sachusetts corporation)  and  "International 
Loan  &  Trust  Co.  of  Kansas  City"  (Inter- 
national Trust  Co.  V.  International  Loan  & 
T.  Co.  153  Mass.  271,  10  L.R.A.  758,  26  N. 
E.  692)  ;  "Plant  Seed  Co."  and  "Michel 
Plant  &  Seed  Co."  (but  the  word  "and"  re- 
quired to  be  written  out;  Plant  Seed  Co. 
▼.  Michel  Plant  &  Seed  O.  37  Mo.  App. 
313) ;  "Charley's  Aunt"  and  "Charley's  Un- 
cle" (name  of  play;  Frohman  v.  Miller,  8 
Misc.  379,  29  N.  Y.  Supp.  1109) ;  "I.  X.  L. 
General  Merchandise  Store"  and  "Croat  I. 
X.  L.  Auction  Co."  (Lichtonstein  v.  Mellis,  8 
Or.  464,  34  Am.  Rep.  592)  ;  "Continental 
Ins.  Co."  (a  New  York  corporation)  and 
"Continental  Fire  Asso'n  of  Ft.  Worth 
Tex."  ( CoTitinental  Ins.  Co.  v.  Continental 
Fire  Asso.  96  Fed.  846,  Affirmed  in  41  C.  C. 
A.  326,  101  Fed.  255. 

If  a  trade  name  is  descriptive  of  the  na- 
ture of  a  particular  business,  or  indicates 
the  scope  of  operations  of  the  person  assum- 
ing it,  it  is  not  subject  to  the  exclusive  ap- 
16  L.KA.(N.S.) 


propriation  of  anyone,  and  no  relief  will  be 
granted  as  against  persons  adopting  the 
name  after  it  has  been  connected  with  the 
business  of  a  particular  person  for  any 
length  of  time.  On  this  ground  it  has  been 
decided  that  the  following  instances  of  al- 
leged infringement  of  trade  names  are  not 
such  as  the  courts  can  relieve  against: 
"Antiquarian  Book  Store"  and  "Antiquarian 
Book  &  Variety  Store"  (Chovnski  v.  Cohen, 
39  Cal.  501,  2  Am.  Rep.  4"76) ;  "OrienUl 
Process  Rug  Renovating  Co."  and  "Oriental 
Rug  &  Carpet  Renovating  Works"  (Gira- 
gosian  v.  Chutjian,  194  Mass.  504,  80  N.  E. 
647);  "Car  Advertising  Co."  and  "New 
York  Car  Adv.  Co."  (Car  Advertising  Co.  v. 
New  York  City  Car  Advertising  Co.  107 
N.  Y.  Supp.  547);  "Best  t  Co.— Liliputian 
Bazaar"  and  "Broadway  Bazaar — Brooklyn's 
Best  Liliputian  Store"  (the  former  located 
in  New  York  city,  the  latter  in  the  borough 
of  Brooklyn,  Ball  v.  Broadway  Bazaar,  121 
App.  Div.  646,  106  N.  Y.  Supp.  240); 
"United  States  Frame  ft  Picture  Co."  and 
"N.  Y.  Frame  ft  Picture  Co."  (United 
States  Frame  ft  Picture  Co.  v.  Horowitz, 
51  Misc.  101,  100  N.  Y.  Supp.  706) ;  "In- 
ternational Banking  Co."  and  "International 
Bank"  (parties  were  dealers  in  foreign 
bonds;  Kochler  v.  Sanders,  122  N.  Y.  65,  9 
L.R.A.  576.  25  N.  E.  235);  "Misfit  Par- 
lors" and  "Original  Misfit  Parlors"  (Cohn 
V.  Kahn,  8  Ohio  L.  J.  164)  ;  "Health  Food 
Co."  and  "Sanitarium  Health  Food  Co."  or 
"Battle  Creek  Sanitarium  Health  Food  Co." 
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might  easily  be  misled  as  to  the  company 
he  was  in  fact  dealing  with.  The  wrongful 
use  of  a  trade  name  or  device  may  be  en- 
joined, without  proof  that  anyone  has  been 
actually  deceived.  Red  Polled  Cattle  Club  v. 
Red  Polled  Cattle  Club,  108  Iowa,  105,  78 
N.  W.  803;  Paul,  Trade-Marks,  f  216;  Von 
Mumm  V.  Frash  (C.  C.)  56  Fed.  830: 
Shaver  v.  Shaver,  54  Iowa,  208,  37  Am.  Rep. 
194,  6  N.  W.  188.  And  it  has  been  held 
that  the  confusion  of  names  in  business  is 
sufficient  ground  for  the  issuance  of  an  in- 
junction. McLean  v.  Fleming,  supra;  Wee- 
ner  v.  Brayton,  152  Mass.  101,  8  L.R.A. 
640,  25  N.  E.  46;  Bradley  v.  Norton,.  33 
Conn.  157,  87  Am.  Dec.  200;  Charles  S. 
Higgins  Co.  v.  Higgins  Soap  Co.  144  N.  Y. 
462;  27  L.RA.  42,  43  Am.  St.  Rep.  769, 
39  N.  E.  490;  Sartor  v.  Schaden,  125  Iowa, 
696.  101  N.  W.  511.  In  the  latter  case,  it 
was  said :  "A  cause  of  action  for  the  wrong- 
ful use  of  a  trade  name  by  another  arises 
where  there  is  a  confusion  of  goods  put  up- 
on the  market  by  the  respective  parties, 
where  there  have  been  actual  mistakes  or 
sales  of  one  product  for  another,  or  where 
the  similarity  is  such  that  one  product  may 
readily  be  mistaken  for  the  other."  The  use 
of  the  principal  word,  "Atlas,"  in  the  plain- 
tiff's name,  is  sufficient  ground  for  the  is- 
suance of  injunction  restraining  its  use  by 
the  defendant.  In  Saxlehner  v.  Eisner  &  M. 
Co.  179  U.  8.  33,  45  L.  ed.  73,  21  Sup.  Ct. 


Rep.  7,  it  was  said:  "It  is  not  necessary  to 
constitute  an  infringement  that  every  word 
of  a  trademark  should  be  appropriated.  It 
is  sufficient  that  enough  be  taken  to  deceive 
the  public  in  the  purchase  of  a  protected 
article."  That  a  trade  name,  as  well  as  a 
trademark,  symbol,  or  device,  is  entitled  to 
protection  by  courts  of  equity,  is  the  general 
rule.  Shaver  v.  Shaver,  supra;  Hopkins, 
Trade-Marks,  §$  1, 9, 69 ;  28  Am.  & Eng.  Enc. 
Law  2d  ed.  p.  428.  And  it  makes  no  differ- 
ence in  the  application  of  the  rule  whether 
the  party  using  the  name  or  trademark  acts 
in  good  faith  or  otherwise.  Shaver  v.  Shav- 
er, supra;  28  Am.  &  Eng.  Enc.  Law,  p.  416; 
Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co. 
supra;  Nesne  v.  Snndet,  93  Minn.  299,  106 
Am.  St.  Rep.  439,  101  N.  W.  490;  McLean 
V.  Fleming,  supra;  Red  Polled  Cattle  Club 
v.  Red  Polled  Cattle  Club,  supra.  It  will  be 
observed  that  the  facta  in  this  case  bring  it 
within  the  rule  relating  to  unfair  competi- 
tion, and  it  is  said  that  the  question  of  fraud 
is  more  important  in  such  cases;  but  it  is 
not  necessary  even  in  cases  of  unfair  com- 
petition to  show  by  direct  evidence  the  ex- 
istence of  an  intention  to  defraud.  Where 
there  is  no  such  proof,  fraud  may  be  in- 
ferred in  many  cases  from  the  fact  of  imi- 
tation alone.  Wirtz  v.  Eagle  Bottling  Co. 
supra;  C.  F.  Simmons  Medicine  Co. -v.  Mans- 
field Drug  Co.  93  Tenn.  84,  23  S.  W.  165. 
The  appellant  argues  further  that  what- 


( Fuller  V.  Huff,  99  Fed.  439)  ;  "Goodyear 
Rubber  Co."  and  "Goodyear  Rubber  Mfg. 
Co."  (Goodyear's  India  Rubber  Glove  Mfg. 
Co.  V.  Goodyear  Rubber  Co.  128  U.  S.  598, 
32  L.  ed.  535,  9  Sup.  Ct.  Rep.  166)  ;  "Colo- 
nial Life  Assurance  Co."  and  "Home  ft  Co- 
lonial Life  Assurance  Co.  Ltd."  (both  do- 
ing a  colonial  business;  Colonial  Life  As- 
sur.  Co.  V.  Home  it,  C.  Assur.  Co.  33  Beav. 
648) ;  "Employers'  Liability  Assurance  Cor- 
poration" and  "Employers'  Liability  Insur- 
ance Co."  (Employers'  Liability  Assur. 
Corp.  v.  Employers'  Liability  Ins.  Co.  24 
Abb.  N.  C.  368,  10  N.  Y.  Supp.  845,  Affirmed 
as  to  this  point,  but  Reversed  on  other 
grounds,  in  61  Hun,  552,  16  N.  Y.  Supp. 
397).  See  also  Miskell  v.  Prokop,  58  Neb. 
628,  79  N.  W.  552,  and  Merchants'  De- 
tective Asso.  V.  Detective  Mercantile  Agency, 
26  111.  App.  260. 

In  Black  Rabbit  Asso.  y.  Munday,  21 
Abb.  N.  C.  99,  it  was  held  that  former 
members  of  a  voluntary  association  could 
not,  by  incorporating  themselves  under  the 
name  of  that  association,  deprive  the  asso- 
ciation of  the  right  to  continue  using  its 
own  name. 

In  Ottoman  Cahvey  Co.  v.  Dane,  95  111. 
203,  the  respondents  were  operating  as  a 
foreign  corporation  under  the  name  of  "The 
Ottoman  Cahvey  Co."  The  petitioner  incor- 
porated under  the  same  name  and  sought  to 
have  the  respondents  restrained  from  con- 
tinuing to  use  their  corporate  name,  on  the 
16  LJIA.(N.S.) 


ground  that  the  corporation  had  been  dis- 
solved by  decree  of  court,  and  had  made  an 
assignment.  The  injunction  was  refused, 
however,  the  court  saying  that  in  any  event 
respondents  could  continue  the  business  as 
partners,  and  as  they  had  the  prior  right  to 
the  use  of  the  name,  having  adopted  it  be- 
fore the  petitioner,  the  latter  had  no  equity 
upon  which  to  sustain  its  bill. 

It  was  held  in  Paulino  v.  Portuguese  Bene- 
ficial Asso.  18  R.  I.  166,  20  L.K.A.  272,  26 
Atl.  36,  and  Boston  Rubber  Shoe  Co.  v. 
Boston  Rubber  Co.  149  Mass.  436,  21  N.  E. 
875,  that  the  name  of  a  corporation  is  a 
part  of  its  franchise,  and  that  therefore  its 
use  could  not  be  restrained  by  private  per- 
sons whose  trade  names  the  corporate  name 
infringed.  These  two  cases,  however,  are 
opposed  to  the  weight  of  authority,  which 
draws  no  distinction  between  corporations 
and  private  persons  in  respect  to  the  right 
of  either  to  engage  in  business  under  a  par- 
ticular trade  name.  See  Hainque  v.  Cyclops 
Iron  Works,  136  Cal.  351,  68  Pac.  1014; 
Grand  Lodge,  A.  O.  U.  W.  v.  Graham,  96 
Iowa,  592,  31  L.R.A.  133,  66  N.  W.  837; 
Red  Polled  Cattle  Club  v.  Red  Polled  Cattle 
Club,  108  Iowa,  105,  78  N.  W.  803;  Nesne 
T.  Sundet,  93  Minn.  299,  106  Am.  St.  Rep. 
439,  101  N.  W.  490;  Roy  Watch  Case  Co. 
V.  Camm-Roy  Watch  Case  Co.  28  Misc.  45,  58 
N.  Y.  Supp.  979;  Sapp  v.  New  York  Dental 
Parlors,  4  Lack.  Legal  News,  114:  Arming- 
ton  V.  Palmer,  21  R.  I.  109,  43  L.R.A.  95,  79 
Am.  St.  Rep.  786,  42  Atl.  308. 
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«Ter  right  the  plaintifT  might  have  had  to 
the  use  of  either  the  word  "Atlas"  or  the 
figure  of  Atlas  in  its  advertising  matter  was 
abandoned  by  allowing  the  use  of  such  name 
and  device  by  the  Atlas  Mutual  Insurance 
Company,  and  by  other  insurance  companies 
doing  business  elsewhere  in  the  United 
States;  but  the  record  before  us  shows  that 
the  appellant  is  a  corporation  wholly  dis- 
tinct from  the  Atlas  Mutual  Fire  Insurance 
Company.  The  appellant  is  a  corporation 
doing  business  on  the  stock  plan,  while  the 
Atlas  Mutual  Fire  Insurance  Company  was 
a  mutual  company,  and  its  name  clearly  in- 
dicated as  much.  There  is  no  privity  be- 
tween the  two  companies,  and  the  appellant 
certainly  is  not  in  a  position  to  now  claim 
that  the  permissive  use  of  the  word  "Atlas" 
by  the  mutual  company  protects  it  in  its  use 
thereof.  The  only  relation  between  the  two 
companies  arose  out  of  the  fact  that  the  ap- 
pellant reinsured  the  risks  of  the  mutual 
company.  The  fact  that  other  companies 
may  have  used  the  word  in  other  places  is 
no  protection.  Sartor  ▼.  Schaden,  supra. 
In  the  latter  case,  it  was  said:  "Use  of  the 
word  in  other  states,  or  in  other  parts  of 
this  state,  by  persons  who  did  not  compete 
with  plaintiff,  is  not  controlling  on  the  is- 
sue of  unfair  competition." 

The  appellee  complains  of  the  limitation 
in  the  decree  to  the  use  of  the  word  in  its 
present  form.  We  think  the  prayer  of  the 
petition  should  be  granted  without  limita- 
tion, and  as  thus  modified  the  judgment  of 
the  District  Court  is  afBrmed. 

Petition  for  rehearing  overruled. 


MICHIGAN  SUPREME  COURT. 

ALBERT  W.  BROWN,  Plff.  in  Err., 

V. 

FRANK  W.  FLETCHER  et  al.,  Exrs.,  etc., 
of  George  N.  Fletcher,  Deceased. 

(146  Mich.  401,  109  N.  W.  686.) 

Executor  —  decree  —  ancillary  adminis- 
trator —  privity. 

1.  There  is  no  such  privity  between  a  for- 
eign administrator  as  to  whom  an_  action 
pending  in  a  foreign  jurisdiction  against  the 
testator  at  the  time  of  his  death  is  law- 
fully revived  and  the  domiciliary  executors 
and  the  estate  as  will  make  a  subsequent  de- 
cree therein  binding  upon  the  latter. 
Same  —  revival  —  foreign   Jurisdiction 

—  stipulation. 

2.  A  stipulation  in  an  arbitration  agree- 
ment in  a  pending  action,  by  which  defend- 
ant binds  his  legal  representatives  to  abide 
by  the  award,  will  not  empower  the  court, 
upon  his  death,  to  revive  the  action  against 
16  L.RA.(N.S.) 


his  legal  representatives  so  as  to  bind  Us 
executors  and  estate  in  another  jurisdiction. 

(November  13,   1900.) 

I  TERROR  to  the  Circuit  Court  for  Wayne 
J  County  to  review  a  judgment  in  de- 
fendants' favor  in  an  action  to  establish  a 
claim  against  the  estate  of  George  N.  Fletch- 
er, deceased.    Aflirmed. 

Statement  by  Ostrander,  J.; 

George  N.  Fletcher,  a  citizen  of  Michigan, 
domiciled  at  Detroit,  Michigan,  died  at  De- 
troit, November  6,  1899.  By  his  last  will, 
dated  December  6,  1884,  he  nominated  his 
wife  and  his  two  sons  and  the  survivors  of 
them  his  executors.  The  will  disposes  of 
his  entire  estate,  was  admitted  to  probate 
in  Wayne  county,  Michigan,  December  5, 
1899,  and  the  sons  were  appointed  to  admin- 
ister the  property.  In  due  course  of  such  ad- 
ministration a  claim  against  the  estate  was 
presented  to  the  commissioners  on  claims, 
was  by  them  disallowed,  and,  upon  appeal 
to  the  circuit  court  for  the  county  of  Wayne, 


Caae  Note.  —  Bight  to  revive  suit  and 
continue  same  against  foreign  repre- 
aentattve  of  a  deceased  defendant 
over  whom,  iurisdietion  was  obtained 
in  his  Ufetinie. 

Foreign  representative,  as  here  nsed,  re- 
fers to  an  executor  or  administrator  ap- 
pointed in  a  jurisdiction  other  than  that  in 
which  the  suit  sought  to  be  revived  is  pend- 
ing. The  well-established  doctrine  that  let- 
ters of  administration  have  no  extraterri- 
torial force,  and  confer  no  authority  upon 
the  representative  to  administer  property  in 
any  other  jurisdiction  than  that  of  his  ap- 
pointment, is  applied  to  the  question  here 
under  consideration.  The  courts  are  pnic- 
tically  in  accord  in  holding  that  a  foreign 
administrator  or  executor  cannot  be  sued 
in  any  other  jurisdiction  than  that  wherein 
he  was  appointed,  and  a  judgment  rendered 
against  him  in  any  other  jurisdiction  will 
not  be  recognized  in  the  jurisdiction  of  his 
appointment.  Neither  can  a  suit  pending 
against  the  representative's  decedent  in  his- 
lifetime  be  revived  and  continued  against- 
the  foreign  representative  so  as  to  affect 
property  outside  the  jurisdiction  wherein  it 
was  pending.  As  this  question  involves  the 
Federal  question  whether  a  state,  in  refus- 
ing to  enforce  a  judgment  rendered  in  a 
court  of  foreign  jurisdiction,  against  an  ex- 
ecutor or  administrator  appointed  in  such 
state,  thereby  violates  that  provision  of  the 
Federal  Constitution  which  provides  that 
due  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state,  the  de- 
cision of  the  Supreme  Court  of  the  United 
States  in  Brown  v.  Fletcher,  210  U.  S.  82. 
.52  L.  ed.  — ,  28  Sup.  Ct.  Rep.  702,  holding 
that  a  suit  cannot  be  revived  and  continued 


Digitized  by 


Google 


1906. 


BROWN  ▼.  FLETCHER. 


63S 


the  ease  coming  on  to  be  heard  before  the 
court  and  a  jury,  the  claimant,  to  maintain 
the  issue  on  his  part,  introduced  in  evidence : 
(I)  The  claim  presented  before  the  commis- 
sioners on  claims,  hereinafter  set  out.  (2) 
A  duly  certified  copy  of  the  record  of  the 
cause  of  Rufus  H.  Spalding,  administrator 
of  the  estate  of  William  White,  deceased, 
complainant,  v.  George  N.  Fletcher,  James 
Campbell,  and  Eliza  White,  defendants,  in 
the  supreme  judicial  court  of  the  common- 
wealth of  Massachusetts.  (3)  A  duly  certi- 
fied copy  of  the  proceedings  of  the  probate 
court  of  Middlesex  county,  Massachusetts,  in 
the  matter  of  the  estate  of  George  N.  Fletch- 
er in  that  state,  consisting  of  the  petition 
for  the  appointment  of  an  administrator 
with  the  will  annexed,  the'  notice,  the  ap- 


pointment of  an  administrator  with  the 
will  annexed,  the  bond  of  the  adminis- 
trator, the  inventory  of  the  estate,  pe- 
tition for  leave  to  sell  real  estate, 
order  allowing  the  sale  of  real  estate, 
and  final  account  of  the  administrator  with 
the  will  annexed.  (4)  A  duly  certified  copy 
of  the  appointment  by  the  probate  court  of 
Suffolk  county,  Massachusetts,  on  December 
26,  1902,  of  Albert  W.  Brown  as  adminis- 
trator de  honia  non  of  the  estate  of  William 
White,  deceased.  (6)  A  duly  certified  copy 
of  the  appointment,  by  the  probate  court  of 
Wayne  county,  on  November  2,  1903,  of  Al- 
bert W.  Brown  as  executor  of  the  last  will 
and  testament  of  Frances  M.  Brown,  de* 
ceased,  including  a  copy  of  the  will  of 
Frances  M.  Brown.     (6)    A    duly    certified 


against  a  foreign  representative  of  a  de- 
ceased person  in  a  state  other  than  that  of 
his  appointment,  and  that  a  judgment  ren- 
dered in  a  case  wherein  such  a  revival  has 
been  attempted,  even  though  personal  serv- 
ice on  the  decedent  in  his  lifetime  was  had,  is 
of  no  extraterritorial  force  or  effect,  and 
therefore  not  entitled  to  be  enforced  in  any 
other  jurisdiction,  may  be  said  definitely  to 
settle  the  question;  at  least,  when  no  per- 
sonal service  of  proceedings  to  revive  is  had 
upon  the  foreign  representative  and  he  does 
not  appear  in  the  action.  It  will  be  noted 
that  the  above  case  is  an  appeal  from  the 
judgment  of  the  supreme  court  of  Michigan 
in  the  principal  case,  which  resulted  in  an 
affirmance  of  the  judgment  of  that  court. 

While  the  general  rule  is  that  a  foreign 
administrator  cannot  be  sued,  at  least,  so  as 
to  affect  property  in  another  jurisdiction, 
yet  the  fact  that  a  suit  was  pending  against 
his  decedent  in  his  lifetime,  and  jurisdiction 
over  his  person  had  been  obtained  in  such 
suit  prior  to  his  death,  has  been  frequently 
urged  as  a  reason  for  establishing  an  excep- 
tion to  this  doctrine,  and  allowing  the  suit 
to  be  continued  against  the  foreign  executor 
or  representative.  The  courts,  however,  have 
refused  to  recognize  any  such  distinction, 
and  have  applied  the  general  doctrine  stated. 

In  addition  to  Brown  v.  Fletcher,  supra, 
this  doctrine  was  applied  in  Rentschler  v. 
Jamison,  6  Mo.  App.  135.  In  that  case  it 
appeared  that  an  attempt  had  been  made  in 
the  state  of  Illinois  to  revive  a  pending 
suit  in  that  state  against  a  resident  of  the 
state  of  Missouri  by  continuing  it  against 
the  decedent's  administrator,  appointed  in 
Missouri;  the  administrator  was  cited  to 
appear  in  the  suit  by  publication,  and  a  no- 
tice Was  mailed  to  him,  which  he  received; 
and  as  he  did  not  appear,  a  judgment  was 
rendered  against  him  by  default.  In  an  at- 
tempt to  enforce  the  judgment  in  the  state 
of  Missouri,  it  was  attacked  on  the  ground 
that  the  court  had  no  jurisdiction  to  render 
a  judgment  against  a  foreign  administrator. 
The  court,  in  sustaining  this  contention,  and 
answering  the  contention  that,  as  the  de- 
cedent appeared  to  the  action  during  his 
lifetime,  and  the  court  thereby  acquired 
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jurisdiction  of  him,  bis  administrator,  as 
his  personal  representative,  was  properly 
brought  in  by  notice,  said:  "The  circuit 
court  of  St.  Clair  county,  Illinois,  lost  juris- 
diction of  the  person  of  Garnhart  by  his 
death,  and  could  acquire  no  jurisdiction 
over  his  administrator  by  any  service  had 
upon  him  whilst  he  was  out  of  the  terri- 
torial limits  of  the  sovereignty  under  which 
the  court  acts.  .  .  .  The  court  in  Illi- 
nois could  have  no  control  over  the  estate  of 
deceased  in  Missouri.  A  judgment  in  an- 
other state  against  the  administrator  in  Mis- 
souri could  not  be  enforced  against  the  es- 
tate here,  no  matter  what  service  was  made 
upon  the  administrator,  nor  even  if  he  ap- 
peared in  court  during  the  trial  and  person- 
ally defended  the  action.  The  administrator 
could  not,  by  any  action  on  his  part,  permit 
a  claim  against  the  estate  of  his  intestate 
in  Missouri  to  be  adjudicated  upon  by  a 
court  in  Illinois;  and  a  judgment  obtained 
in  Illinois  after  the  death  of  Garnhart, 
against  his  administrator  appointed  in  Mis- 
souri, could  be  no  evidence  of  indebtedness 
in  an  action  against  the  estate  here.  The 
courts  of  another  state  cannot  enforce  claims 
against  the  estates  in  Missouri  of  deceased 
persons,  nor  can  the  administrator  here  go 
into  another  and  foreign  jurisdiction  and 
there  permit  claims  to  be  adjudicated  against 
the  estate." 

The  same  conclusion  was  reached  in  Greer 
V.  Ferguson,  56  Ark.  324,  19  S.  W.  966,  and 
Judy  V.  Kelley,  11  111.  211,  60  Am.  Dec.  455. 
In  each  of  these  cases  the  foreign  represent- 
ative personally  appeared  and  submitted  him- 
self to  the  jurisdiction  of  the  court;  but 
this  appearance  was  held  to  confer  no  juris- 
diction upon  the  court  to  render  a  judgment 
against  him  as  such  foreign  representative. 

In  Greer  v.  Ferguson  supra,  the  court 
said:  "The  plaintiffs  argue  that,  as  the 
court  acquired  jurisdiction  of  Hanauer,  it 
could  proceed  to  a  final  determination  of  the 
cause  against  his  foreign  executors.  We 
think  the  law  is  settled  otherwise.  The 
court  lost  its  jurisdiction  of  his  person  by 
his  death,  and  could  proceed  to  a  judgment 
binding  upon  his  estate  only  upon  a  substi- 
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copy  of  the  appointment,  by  the  probate 
court  of  Alpena  county,  Michigan,  on  March 
15,  1904,  of  Albert  W.  Brown  as  adminis- 
trator de  bonis  non  of  the  eeate  of  William 
White,  deceased.  (7)  The  Revised  Laws  of 
Massaehusetts  of  the  issue  of  1902.  (8) 
The  will  of  George  N.  Fletcher,  which  was 
probated  in  Wayne  county,  and  the  letters 
testamentary  issued  by  said  court  on  Decem- 
ber 5,  1899,  to  Frank  W.  Fletcher  and  Allan 
M.  Fletcher,  as  executors  thereof;  also  the 
inventory  of  the  estate,  filed  in  said  court 
on  December  7,  1000,  showing  total  assets 


amounting  to  $575,809.02.  Claimant,  sworn 
as  a  witness  in  his  own  behalf,  testified  that 
there  were  no  debts  against  the  estates  of 
William  White  or  of  Frances  M.  Brown  in 
Michigan  nor  in  Massachusetts;  that  he  waa 
administrator  de  bonis  non  of  the  estate  of 
White,  and  executor  of  the  last  will  of 
Frances  M.  Brown. 

To  maintain  and  prove  the  issue  on  its 
part,  the  estate  of  George  N.  Fletcher  intro- 
duced the  following  evidence:  (1)  Against 
the  objection  and  exception  of  the  claimant, 
that  the  record  speaks  for  itself,  and  that 


tution  for  him  of  some  person  lawfully  em- 
powered to  defend  for  him." 

Considering  the  same  question  the  court 
in  Judy  v.  Kelley,  supra,  said:  "The  at- 
tempt here  is  to  enforce  against  an  estate  a 
judgment,  rendered  in  Ohio,  against  admin- 
istrators appointed  in  this  state.  It  is  clear 
that  the  state  of  Ohio  could  not  rightfully 
extend  her  jurisdiction  over  the  plaintiiTa  in 
error,  in  their  official  character,  while  with- 
in her  limits,  further  than  to  compel  them 
to  account  for  such  assets  as  they  might 
there  have.  The  plaintiffs  in  error  derived 
their  authority  from  this  state,  and  they  are 
to  be  made  responsible  here  only  for  their 
acts.  That  state  may  grant  letters  of  ad- 
ministration on  the  estate,  and  in  that  way 
have  the  effects  found  within  her  territory 
administered;  but  she  cannot,  by  proceedings 
in  her  own  courts,  reach  the  assets  in  this 
state,  or  establish  claims  against  the  estate 
that  will  here  be  enforced.  The  debts  against 
the  estate  are  to  be  adjusted,  and  the  effects 
belonging  to  it  distributed,  according  to  our 
own  laws." 

In  the  foregoing  cases,  jurisdiction  was 
obtained  over  the  decedent  in  his  lifetime  by 
personal  service.  The  same  doctrine  was  also 
applied  where  jurisdiction  waa  obtained  by 
substituted  service,  in  Braithwaite  v.  Har- 
vey, 14  Mont.  208,  27  L.R.A.  101,  43  Am. 
St.  Rep.  625,  36  Pac.  38,  wherein  it  was  held 
that  a  judgment  rendered  in  the  territory  of 
Dakota  against  the  testator's  executor,  ap- 
pointed in  Montana,  in  a  suit  based  upon 
substituted  service  against  the  testator  dur- 
ing his  lifetime,  and  revived  against  the  ex- 
ecutor after  the  testator's  death,  was  of  no 
extraterritorial  force  or  effect,  and  would 
not  be  recognized  in  Montana. 

But  in  Branch  Bank  v.  McDonald,  22  Ala. 
474,  it  was  held  that  an  attachment  pro- 
ceeding commenced  by  a  nonresident  creditor 
against  the  estate  of  a  nonresident  debtor, 
the  original  debtor  having  died  before  final 
judgment,  might  be  revived  against  his  for- 
eign executor  by  a  scire  facias. 

The  doctrine  denying  the  right  to  revive 
a  pending  suit,  and  continue  it  against  a  for- 
eign administrator  or  executor,  has  also  been 
frequently  announced  and  applied  in  cases 
where  an  attempt  has  been  made,  in  a  suit 
pending  against  a  nonresident,  over  whom 
jurisdiction  had  been  obtained  in  his  life- 
time, to  revive  or  continue  the  same  against 
his  executor,  appointed  in  the  state  of  his 
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domicil;  and  the  right  to  revive  has  been 
denied  on  the  ground  that  the  court 
had  no  jurisdiction  to  make  such  foreign 
representative  a  party.  This  doctrine  was 
announced  and  applied  in  Melius  v.  Thomp- 
son, 1  Cliff.  125,  Fed.  Cas.  No.  9,406;  Lamp- 
ton  V.  Nichols,  2  Cin.  Sup.  Ct.  Rep.  55 ;  Lyon 
V.  Park,  111  N.  Y.  350,  18  N.  E.  863;  Mc- 
Grath  V.  Weiller,  98  App.  Div.  291,  90  N.  Y. 
Supp.  420;  Re  Webb,  11  Hun,  124;  Filer 
&  S.  Co.  V.  Rainey,  120  Fed.  718. 

In  Flandrow  v.  Hammond,  13  App.  Div. 
325,  43  N.  Y.  Supp.  143,  since  it  did  not  ap- 
pear that  there  was  any  property  of  the  tes- 
tator in  the  state  of  New  York,  the  court  re- 
fused the  application  of  his  foreign  execu- 
trix to  have  a  suit  then  pending  in  the 
state  of  New  York  against  the  testator  re- 
vived and  continued  against  her  as  executrix 
of  his  estate,  appoint^  in  another  state. 

It  has  also  been  held  that  a  suit  pending 
against  a  nonresident  at  the  time  of  his 
death,  and  over  whom  jurisdiction  was  ob- 
tained during  his  lifetime,  cannot  be  revived 
by  appointing  an  ancillary  representative 
in  the  state  wherein  the  suit  was  pending, 
and  continuing  the  same  against  such  an- 
cillary representative,  so  as  to  give  a  judg- 
ment rendered  therein  against  such  ancillary 
representative  any  extraterritorial  force. 
t;arrington  v.  Scrapie,  72  Tex.  306,  12  S.  W. 
178;  Jones  t.  Jones,  15  Tex.  463,  65  Am. 
Dec.  174.  These  cases  are  in  harmony  with 
the  foregoing  doctrine,  and  also  the  gen- 
eral doctrine  that  there  is  no  privity  be- 
tween an  ancillary  and  a  primary  executor 
or  administrator,  so  as  to  make  a  judgment 
rendered  against  the  one  binding  upon  the 
other.  It  is  not  the  purpose  of  this  note  to 
consider  this  line  of  cases.  For  an  ex- 
haustive treatise  on  this  question,  as  well  as 
the  effect  of  a  judgment  in  one  state  against 
a  foreign  representative,  see  note  to  Braith- 
waite V.  Harvey,  27  L.R.A.  101. 

But  in  Creighton  v.  Murphy,  8  Neb.  S49, 
1  N.  W.  138,  it  was  held  that  a  judgment 
rendered  in  Kansas,  in  a  suit  pending 
against  a  resident  of  Nebraska  upon  whom 
personal  service  was  had,  and  which  waa 
revived  after  his  death  by  his  executor  ap- 
pointed in  Nebraska,  but  who  caused  him- 
self to  be  appointed  ancillary  administrator 
in  Kansas,  and  made  himself  a  party  to  the 
suit,  was  a  valid  and  enforceable  claim,  and 
entitled  to  be  recognized  in  Nebraska. 
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the  clerk  can  only  certify  as  to  what  is  in 
the  record,  a  certificate  of  the  clerk  of  the 
supreme  judicial  court  of  Massachusetts 
showing  that  there  were  no  appearances  in 
that  court  on  behalf  of  the  defendant  estate 
after  the  death  of  George  N.  Fletcher  on 
November  S,  1899,  except  the  appearance  of 
the  administrator  with  the  will  annexed. 
(2)  Against  the  objection  and  exception  of 
the  claimant  on  the  same  ground,  a  certifi- 
cate showing  the  docket  entries  in  the  cause 
after  the  death  of  George  N.  Fletcher.  All 
of  the  testimony  and  evidence  so  offered  was 
received,  and  thereupon  counsel  for  the 
claimant  moved  the  court  to  direct  the  jury 
to  render  a  verdict  in  his  favor  for  the 
amount  due  him  under  the  decree  offered  in 
evidence,  which  motion  the  court  then  and 
there  overruled,  and  counsel  for  the  claimant 
excepted  to  the  action  of  the  court  in  so  do- 
ing. Counsel  for  the  defendant  estate  moved 
the  court  to  direct  the  jury  to  render  a  ver- 
dict in  favor  of  said  estate,  disallowing  the 
claim  of  the  claimant,  which  motion  was 
granted.  Counsel  for  the  claimant  duly  ex- 
cepted to  the  action  of  the  court  in  granting 
the  motion  of  counsel  for  defendant  estate. 
The  jury,  under  the  instructions  of  the 
court,  rendered  a  verdict  in  favor  of  the 
defendant  estate.  Afterwards,  and  on  Sep- 
tember 9,  1905,  judgment  was  entered  on  the 
verdict.  A  motion  for  a  new  trial  having 
been  made,  it  was  denied.  The  grounds  of 
the  motion  were  that  the  court  had,  in  di- 
recting a  verdict  and  in  entering  judgment 
for  the  defendant  estate,  failed  to  give  full 
faith  and  credit  to  the  records  and  judicial 
proceedings  of  the  supreme  judicial  court, 
in  equity,  for  the  county  of  Suffolk,  Massa- 
chusetts, in  accordance  ( 1 )  with  article 
4,  i  1,  of  the  Constitution  of  the  United 
SUtes;  (2)  with  {  90S  of  the  Revised  SUt- 
ntes  of  the  United  SUtes  [U.  S.  Corap.  Stat. 
1901,  p.  677].  Claimant  has  brought  the 
record  of  the  proceedings  into  this  court  by 
writ  of  error,  assigning  as  error  the  refusal 
of  the  court  to  direct  a  verdict  for  claimant, 
the  directed  verdict,  failure  of  the  court  to 
give  full  faith  and  credit  to  the  records  of 
judicial  proceedings  of  the  Massachusetts 
court,  and  the  denial  of  the  motion  to  set 
aside  the  verdict  and  judgment  and  grant  a 
new  trial. 

The  claim  which  is  in  question  is  formally 
stated  as  follows: 

To  Frederick  W.   Whiting  and  Charles  a! 

Rathbone,    Commissioners   on    Claims   in 

said  matter. 
Gentlemen : — 

You  are  hereby  notified  that  Albert  W. 
Brown  is  a  creditor  of  said  estate  in  the 
sum  of  four  hundred  and  four  thousand,  two 
hundred  and  fifty-four  dollars  and  twelve 
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cents  ($404,264.12),  and  interest  thereon  at 
the  rate  of  six  (6)  per  cent  per  annum,  from 
the  14th  day  of  April,  1903.  Said  claim  is 
based  upon  the  final  decree  of  the  supreme 
judicial  court  for  the  commonwealth  of 
Massachusetts,  entered  on  the  14th  day  of 
April,  1903,  and  which  decree  was  entered  in 
a  suit  in  said  court  to  which  the  said  George 
N.  Fletcher,  deceased,  in  his  lifetime,  was 
a  party  defendant,  and  which  decree  pur- 
ports to  and  does  bind  the  estate  of  the 
said  decedent  to  the  payment  of  the  full 
amount  decreed  to  be  paid,  as  aforesaid,  un- 
der its  provisions.  A  copy  of  the  said  de- 
cree and  the  proceedings  in  said  suit,  duly 
certified  and  attested  under  the  act  of  Con- 
gress and  the  law  of  this  state,  is  ready  to 
be  produced  and  proved  before  you  as  the 
commissioners  on  claims  in  said  estate,  and 
the  said  claimant,  Albert  W.  Brown,  does 
and  will  claim  for  the  said  decree,  when 
produced  and  proven  according  to  law,  the 
same  full  force,  faith,  and  credit  to  which 
the  same  is  entitled  under  the  laws  of  the 
said  commonwealth  of  Massachusetts,  with- 
in the  state  of  Michigan,  against  the  estate 
of  said  George  N.  Fletcher,  deceased.  The 
said  Albert  W.  Brown  therefore  demands 
and  claims  against  the  estate  of  the  said 
George  N.  Fletcher,  deceased,  the  full  sum 
of  $404,254.12,  with  interest  thereon  at  the 
rate  of  six  (6)  per  cent  per  annum  from  the 
I4th  day  of  April,  1903.  You  are  also  noti- 
fied, that  the  said  claimant  is  now  ready  to 
present  and  prove  his  said  claim  without  de- 
lay, and  you  are  respectfully  requested  to 
fix  an  early  date  for  the  hearing  thereof,  in 
accordance  with  the  statute  in  such  case 
made  and  provided. 

Albert  W.  Brown, 
By  John  Miner,  his  attorney. 
Dated  April  6th,  1904. 

The  documentary  evidence  of  the  claimant 
consists  of  the  record  and  files  in  a  certain 
judicial  proceeding  which  eventuated  in  a 
decree  of  the  supreme  judicial  court,  in  equi- 
ty, for  the  county  of  Suffolk,  Massachusetts, 
confirming,  in  favor  of  the  claimant  and  ap- 
pellant, certain  awards  of  an  arbitrator  or 
referee,  and  concluding  as  follows :  "And  it 
is  further  ordered,  adjudged,  and  decreed 
that  Frank  B.  Cotton,  as  he  is  the  adminis- 
trator with  the  will  annexed  de  bonU  non  of 
the  estate  of  the  said  George  N.  Fletcher, 
deceased,  be,  and  he  is  hereby,  ordered  and 
directed  to  pay  to  Albert  W.  Brown,  the 
now  plaintiff  in  this  suit,  in  accordance  with 
said  final  award,  the  full  sum  of  three  hun- 
dred and  ninety-four  thousand,  three  hun- 
dred and  seventy-two  dollars  and  eighty- 
seven  cents  ($394,372.87)  awarded  to  be  paid 
by  the  final  award  of  the  said  William  L. 
Putnam,  with  interest  thereon  from  the  6th 
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day  of  Februaty,  in  the  year  1903,  the  date 
of  the  filing  of  said  final  award,  at  the  rate 
of  6  per  cent  per  annum,  amounting  at  the 
date  of  entry  of  this  decree  to  the  siun  of 
four  thousand  and  four  hundred  and  ninety- 
five  dollars  and  eighty- five  cents  ($4,495.- 
86) ;  together  with  the  costs  of  this  suit  to 
be  taxed  herein,  with  interest  upon  the 
whole  sum  thereof  at  the  rate  of  6  per  cent 
per  annum  from  the  date  of  the  entry  of 
this  decree.  And  it  is  further  ordered,  ad- 
judged, and  decreed,  for  the  purpose  of  en- 
abling the  plaintiff  to  enforce  the  covenants 
of  said  submission,  that  the  executors  of  the 
last  will  and  testament  of  the  said  George 
N.  Fletcher  are  bound  to  abide  by  and  per- 
form the  final  award  of  the  said  William  L. 
Putnam,  and  are  liable  to  pay  unto  the  said 
Albert  W.  Brown,  the  now  plaintiff  in  this 
suit,  in  accordance  with  said  final  award, 
the  full  sum  of  three  hundred  and  ninety- 
four  thousand,  three  hundred  and  seventy- 
two  dollars  and  eighty-seven  cents  ($394,- 
372.87)  awarded  to  be  paid  by  the  final 
award  of  the  said  William  L.  Putnam,  with 
interest  thereon  from  the  5th  day  of  Febru- 
ary, in  the  year  1903,  the  date  of  the  filing 
of  said  award,  at  the  rate  of  6  per  cent  per 
annum,  amounting  at  the  date  of  the  entry 
of  this  decree  to  the  sum  of  four  thousand, 
four  hundred  and  ninetj'-five  dollars  and 
eighty-five  cents  ($4,495.85),  together  with 
the  costs  of  this  suit  to  be  taxed  herein,  with 
interest  upon  the  whole  sum  thereof  at  the 
rate  of  6  per  cent  per  annum  from  the  date 
of  the  entry  of  this  decree.  And  it  is  fur- 
ther ordered,  adjudged,  and  decreed,  for  the 
purpose  of  enabling  the  plaintiff  to  enforce 
the  covenants  of  said  submission,  that  the 
said  Frank  W.  Fletcher,  Allan  M.  Fletcher, 
and  Grace  Fletcher,  as  the  legal  represent- 
atives of  the  said  George  N.  Fletcher,  de- 
ceased, are  bound  to  abide  by  and  perform 
the  final  award  of  the  said  William  L.  Put- 
nam, and  are  liable  to  pay  unto  the  said 
Albert  W.  Brown,  the  now  plaintiff,  such 
part  of  the  full  sum  of  three  hundred  and 
ninety-four  thousand,  three  hundred  and  sev- 
enty-two dollars  and  eighty-seven  cents 
($394,372.87),  awarded  to  be  paid  by  the 
final  award  of  the  said  William  L.  Putnam, 
with  interest  thereon  from  the  6th  day  of 
February  in  the  year  1903,  the  date  of  the 
filing  of  said  final  award,  at  the  rate  of  6 
per  cent  per  annum,  amounting  at  the  date 
of  the  entry  of  this  decree  to  the  sum  of 
four  thousand  and  four  hundred  and  ninety- 
five  dollars  and  eighty-five  cents  ($4,496.85 ) , 
together  with  the  costs  of  this  suit  to  be 
taxed  herein,  with  interest  upon  the  whole 
sum  thereof  at  the  rate  of  6  per  cent  per 
annum  from  the  date  of  the  entry  of  this 
decree,  as  may  be  unsatisfied  'after  applying 
such  part  of  the  estate  of  the  said  George 
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N.  Fletcher,  deceased,  as  may  rematn  undis- 
tributed in  the  hands  of  the  said  adminia- 
trator  or  executors  of  his  said  last  will  4Sid 
testament.  And  the  court  doth  further  or- 
der, adjudge,  and  decree  that  the  plaintiflT 
in  this  suit  do  recover  all  of  his  costs  in  this 
suit,  to  be  taxed  by  the  clerk  in  accordance 
with  the  rules  and  practice  of  this  eourt. 
And  it  is  further  ordered,  adjudged,  and 
decreed  that  the  bill  of  complaint  in  this 
cause  and  all  proceedings  thereunder  be,  snd 
the  same  is  hereby,  dismissed  as  to  the  de- 
fendants James  Campbell  and  Eliza  White." 
The  suit  in  which  this  decree  was  made 
was  begun  in  April,  1874.  Process  was  per- 
sonally served  within  the  jurisdiction  of  the 
court  upon  each  defendant,  and  each  ap- 
peared and  filed  an  answer.  There  was  a  ref- 
erence to  a  master  to  take  testimony  and  re- 
port the  facts  and  state  accounts.  He  filed 
a  report,  in  which  he  set  forth  the  facta 
found  by  him,  but  he  did  not  state  the  ac- 
count between  the  parties.  The  matter  was 
again  committed  to  the  master  to  determine 
certain  stated  issues,  and  he  again  made  a 
report.  It  was  April  15,  1891,  when  this 
point  in  the  proceedings  was  reached.  In 
April,  1892,  the  exceptions  to  the  report  not 
having  been  brought  on  for  argument,  an 
agreement  was  made  and  was  reduced  to 
writing,  which  is  here  set  out:  "Said  com- 
plainant, Rufus  H.  Spalding,  and  said  de- 
fendant, George  N.  Fletcher,  and  Frances 
M.  Brown,  who  has  been  made  a  party  to 
said  suit,  agree  to  submit  to  the  arbitra- 
tion of  Hon.  William  C.  Endicott,  of  Salem, 
Massachusetts,  all  the  claims  and  demands 
set  forth  in  said  suit,  and  all  other  claims 
and  demands  which  either  party  may  have 
against  the  other;  and  especially  all  clainM 
and  demands  which  said  Spalding,  as  ad- 
ministrator, may  have,  or  which  the  estate 
of  his  intestate  may  have,  against  said 
Fletcher,  and  all  claims  which  the  said 
Fletcher  may  have  against  said  Spalding  as 
administrator,  or  against  said  estate,  wheth- 
er represented  by  said  Spalding  or  by  any 
successor  in  the  administration  of  said  es- 
tate, and  all  claims  which  the  said  Frances 
M.  Brown  may  hare  against  said  Fletcher, 
or  that  said  Fletcher  may  have  against  said 
Frances  M.  Brown.  And  the  said  George  N. 
Fletcher  and  the  said  Frances  M.  Brown 
each  respectively  covenant,  promise,  and 
agree  to  and  with  each  other,  for  them- 
selves and  their  respective  heirs,  executors, 
and  administrators,  that  they  will  abide  by 
and  faithfully  perform  and  fulfil  all  the 
terms  asid  conditions  of  any  award  which 
may  be  made  by  said  arbitrator,  or  by  any 
substitute  or  successor,  as  hereinafter  pro- 
vided; and  said  George  N.  Fletcher,  for  him- 
self and  his  heirs,  executors,  and  adminis- 
trators,  and   said  Rufus  H.   Spalding,   for 
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himself  and  for  the  estate  which  he  repre- 
aents,  covenaiits,  promiseg,  and  agrees,  each 
to  and  with  the  other,  as  follows:  The  said 
Fletcher  covenants,  promises,  and  agrees 
that  he  will,  and  his  heirs,  executors,  and 
administrators  shall,  faithfully  fulfil  and 
perform  all  the  terms  and  conditions  of  any 
award  which  may  be  made  by  said  arbitra- 
tor, or  his  substitute  or  successor,  as  afore- 
said, for  the  doing  of  any  act  or  the  pay- 
ment of  any  sum  of  money  which  said  ar- 
bitrator may  award  that  he  shall  do  or  pay 
to  said  Spalding,  as  administrator  of  the  es- 
tate of  said  White,  and  that  he  will,  and 
his  heirs,  executors,  and  administrators 
shall  likewise,  perform  and  pay  any  such 
award  to  any  successor  of  said  Spalding  in 
the  administration  of  said  estate,  and  said 
Spalding  covenants,  for  himself  and  his  suc- 
cessors, not  personally,  but  as  an  obligation 
of  the  estate,  that  said  estate  shall  perform 
and  fulfil  any  award  and  pay  any  sum  which 
said  arbitrator  shall  award  to  be  paid  by 
said  estate  to  said  Fletcher;  and  said  Fran- 
ces M.  Brown  covenants,  promises,  and 
agrees  to  and  with  said  Fletcher  that  if  said 
Spalding  shall  decease  or  be  removed  from 
the  administration  of  said  estate,  his  suc- 
cessor shall  well  and  truly  abide  by  and 
perform  all  the  terms  and  conditions  of  any 
award  made  by  said  arbitrator,  or  his  sub- 
stitute or  successor,  as  aforesaid,  which  are 
to  be  performed  and  fulfilled  by  «aid  estate 
or  by  its  administrator  to  said  Fletcher;  it 
being  4^e  intention  of  this  submission  to 
forever  settle  all  controversies  between  all 
said  parties,  and  that  the  decease  of  any 
party  sliall  not  revoke  said  submission,  but 
that  said  arbitration  shall  continue,  and 
that  the  successors  of  said  Spalding,  and 
the  legal  representatives  of  said  Brown  and 
said  Fletcher,  shall  be  bound  by  the  final 
award  therein.  And  it  is  further  agreed  by 
the  said  parties  that,  if  said  arbitrator  shall 
decease,  or  shall  become  incapacitated  to  act 
as  arbitrator,  then  in  that  case  the  parties 
shall  agree  upon  an  arbitrator  who  shall 
take  hie  place,  with  all  the  power  and  au- 
thority herein  submitted  to  the  arbitrator 
herein  named,  and  if  the  parties  shall  fail 
to  agree  to  make  such  appointment  within 
thirty  days  from  the  decease  or  incapacity 
of  said  arbitrator,  either  party  may  apply 
to  any  judge  of  the  supreme  court  to  ap- 
point an  arbitrator  in  the  place  of  the  ar- 
bitrator hereby  appointed,  who  shall  have 
all  the  powers  and  authority  vested  in  the 
arbitrator  herein  named.  And  it  is  further 
agreed  that  all  the  evidence  hereinbefore 
taken  in  said  cause,  either  under  the  com- 
missions appointed  by  the  court,  or  before 
the  master  appointed  in  said  cause,  and  the 
reports  of  said  master,  shall  be  submitted 
to  said  arbitrator,  but  the  reports  shall  not 
16  LJLA.(N.&) 


have  the  same  force  and  effect  as  the  same 
would  have  had  and  received  in  a  hearing 
before  said  court,  but  they  shall  have  only 
such  force  and  effect,  if  any,  as  the  arbi- 
trator may  see  fit  to  give  them;  it  being 
agreed  that  a  judgment  of  the  arbitrator 
shall  be  final  upon  all  tiiie  questions  of  law 
and  fact,  except  as  hereinafter  provided, 
and  that  any  of  said  evidence  which  may  be 
regarded  by  said  arbitrator  as  inadmissible 
or  incompetent  may  be  rejected  by  him. 
And  it  is  agreed  that,  in  the  hearing  of  the 
questions  submitted  to  the  arbitrator,  he 
shall  first  pass  upon  the  general  question  of 
liability  or  nonliability,  and  announce  his 
decision  without  taking  any  additional  evi- 
dence; and  in  case  he  shall  decide  that  a 
liability  exists,  the  parties  shall  have  a  rea- 
sonable time  to  produce  evidence,  and  de- 
termine the  amount  of  said  liability.  And 
when  the  final  award  shall  be  made  by  said 
arbitrator,  either  party  may  apply  to  said 
court  for  a  decree  to  enforce  the  same,  or 
the  same  may  be  enforced  by  a  decree  or 
judgment  in  any  other  court  having  juris- 
diction of  the  parties.  And  the  prevailing 
party  shall  l>e  entitled  to  have  a  decree  or  , 
judgment  entered  in  any  court  having  juris- 
diction over  the  party  against  whom  such 
award  may  be  made,  in  conformity  with  the 
award  so  made,  as  a  judgment  entered  by 
consent,  which  is  hereby  given.  Upon  the 
final  report  of  the  arbitrator  any  questions 
of  law  except  those  arising  upon  the  admis- 
sibility and  weight  of  the  evidence  shall  be 
reserved  for  the  decision  of  the  court,  upon 
the  request  of  either  party,  and  in  this  con- 
nection the  statutes  and  decisions  of  Michi- 
gan shall  be  admissible  without  other  proof 
than  the  recognized  books  of  statutes  and 
reports,  and  any  question  arising  thereon 
shall  be  treated  as  a  question  of  law,  and 
not  of  fact.  The  submission  is  to  be  made 
under  a  rule  of  this  court,  and  not  to  oper- 
ate as  a  discontinuance  of  said  suit.  In 
witness  whereof  the  parties  hereto  have  set 
their  hands  and  seals  this  4th  day  of  April, 
1892.  [Signed]  Geo.  N.  Fletcher.  [Seal.] 
Frances  H.  Brown.  [Seal.].  Rufus  H.  Spal- 
ding, Administrator.     [Seal.]  " 

The  Hon.  William  L.  Putnam,  then  and 
now  judge  of  the  circuit  court  of  the  United 
States  for  the  first  circuit,  was  finally  se- 
lected by  the  parties  as  arbitrator,  and  was, 
by  a  consent  order,  appointed  by  the  court. 
In  April,  1894,  he  filed  a  preliminary  award, 
in  which  he  adjudged  that  defendant  Fletch- 
er was  liable  as  trustee  to  the  other  par- 
ties to  the  reference,  and  directed  and  award- 
ed an  accounting,  as  such  trustee,  by  Fletch- 
er. Thereafter  he  proceeded  to  determine 
the  amount  due  to  Frances  JM.  Brown  as  ad- 
ministratrix and  as  heir  of  White.  Defend- 
ant Fletcher  appeared  before  the  arbitrator 
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personally  and  by  attorney,  but  died  before 
the  accounting  was  completed  and  the  sec- 
ond and  final  award  made.  His  death  was 
suggested  of  record,  and,  in  accordance  with 
the  laws  of  the  state  of  Massachusetts,  dece- 
dent having  some  estate  in  that  jurisdic- 
tion, the  suit  was  revived  against  Frank  B. 
Cotton,  who  had  been  appointed  by  the  local 
authority,  upon  the  petition  of  complainant, 
administrator  with  the  will  annexed  of 
his  (Fletcher's)  Aiassachusetts  estate.  The 
Michigan  executors  of  the  will  of  Fletcher 
were  requested  to  come  in  and  defend  the 
suit.  Upon  their  refusal  so  to  do,  the  com- 
plainant filed  a  petition  in  the  Massachu- 
setts court,  setting  up  the  proceedings  had 
in  that  court,  the  stipulation  or  agrpement 
for  arbitration,  the  death  of  Fletcher,  and 
the  probate  of  his  will  in  Michigan,  the 
names  of  his  heirs  and  his  executors,  that 
the  estate  in  Massachusetts  was  not  valued 
at  more  than  $1,000,  and  that:  "Your  pe- 
titioner further  represents  that  the  said 
executors,  although  requested  so  to  do,  failed 
to  come  into  or  to  be  represented  in  this 
cause,  but  declined  and  refused  to  further 
regard  the  proceedings  therein  as  having  any 
binding  effect  upon  them  or  the  estate  which 
they  held  as  such  executors  in  Michigan  or 
elsewhere  outside  of  this  commonwealth, 
and  your  petitioner  shows  that  the  counsel 
who  appeared  for  and  represented  the  de- 
fendant George  N.  Fletcher  in  his  lifetime 
in  this  suit,  caused  his  appearance  as  such 
counsel  to  be  Withdrawn  on,  to  wit,  the  1st 
day  of  May,  1900.  .  .  .  Your  petitioner 
is  advised  and  therefore  submits  that,  in  or- 
der that  this  court  may  regularly  make  and 
enter  a  valid  decree  in  this  cause,  which 
will  be  personally  binding  and  conclusive 
upon  the  said  heirs  at  law  of  the  said  de- 
fendant, George  N.  Fletcher,  it  is  necessary 
that  the  said  Frank  W.  Fletcher,  Allan  M. 
Fletcher,  and  Grace  Fletcher  personally  be 
made  parties  defendant  to  this  suit.  .  .  . 
Your  petitioner  therefore  prays  that  an  or- 
der or  decree  of  this  court  may  be  entered 
in  said  cause,  specifying  and  declaring  as 
follows:  First.  That  Frank  W.  Fletcher 
and  Allan  M.  Fletcher,  the  executors  of  the 
last  will  and  testament  of  the  deceased, 
George  N.  Fletcher,  as  aforesaid,  and  the 
said  Frank  W.  Fletcher,  Allan  M.  Fletcher, 
and  Grace  Fletcher,  the  children  and  legal 
representatives  of  the  said  deceased,  George 
N.  Fletcher,  may  be  summoned  in  to  defend 
this  suit,  in  order  that  the  cause  may  pro- 
ceed to  a  final  decree,  as  contemplated  by 
the  covenant  of  submission  of  the  parties  to 
said  cause,  hereinbefore  referred  to.  Second. 
That  all  necessary  amendments  to  the  plead- 
ings in  this  cause  may  be  made  by  either 
party,  pursuant  to  the  stipulation  of  the 
parties  to  that  effect  already  on  file  in  this 
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cause.  Third.  That  the  court  may  make 
such  other  and  further  or  different  orders 
and  decrees  in  the  premises  as  shall  be 
agreeable  to  equity  and  the  rights  of  the 
parties  respectively." 

Upon  this  petition,  tiie  court  made  the 
following  order:  "On  the  petition  of  Frao- 
ces  M.  Brown,  now  plaintiff  in  said  cause, 
for  the  summoning  of  additional  parties  to 
defend  this  suit,  filed  October  2d,  1901 :  It 
appearing  to  the  court  that,  upon  an  agree- 
ment of  submission  and  reference  between 
the  defendant  George  N.  Fletcher,  during 
his  life,  and  the  plaintiff,  dated  April  4, 
1892,  and  by  a  rule  of  this  court,  dated 
October  18,  1893,  this  cause  was  referred  to 
the  determination  of  William  L.  Putnam; 
and,  it  further  appearing  that,  during  the 
lifetime  of  the  said  George  N.  Fletcher,  a 
report  was  made  by  said  referee  to  this 
court  that  the  plaintiff  was  entitled  to  an 
account,  and  thereupon  hearings  were  had 
as  to  the  amount  due  upon  such  accounting, 
and,  while  said  hearings  were  in  process, 
the  said  defendant,  George  N.  Fletcher,  died, 
and  that  said  George  N.  Fletcher  was  resi- 
dent of  Michigan,  and  left  three  children, 
Frank  W.  Fletcher,  Allan  M.  Fletcher,  and 
Grace  Fletcher,  and  the  last  will  and  testa- 
ment in  which  said  Frank  W.  Fletcher  and 
Allan  M.  Fletcher  were  named  as  executors 
has  been  probated  in  said  Michigan,  said 
executors  have  been  duly  qualified,  and  that 
by  said  will  and  testament  the  said  three 
children  are  residuary  legatees  and  devisees 
of  the  said  defendant,  George  N.  Fletcher; 
and,  it  further  appearing  that,  in  the  said 
agreement  of  submission  and  reference,  the 
said  George  N.  Fletcher  covenanted  for  his 
heirs  and  representatives  that  he  would, 
and  his  heirs,  executors,  and  administrators, 
should,  faithfully  fulfil  and  perform  all  the 
terms  and  conditions  of  any  award  which 
may  be  made  by  said  arbitrator  or  his  sub- 
stitute or  successors,  and  it  was  covenanted 
by  all  the  parties  to  said  agreement  of  sub- 
mission and  reference  that  said  agreement 
of  submission  and  reference  should  forever 
settle  all  controversies  between  all  of  said 
parties,  and  that  the  decease  of  any  party 
should  not  revoke  said  agreement  of  sub- 
mission, but  that  said  arbitration  should 
continue,  and  the  successors  of  said  Spalding 
and  the  legal  representatives  of  said  Brown 
and  said  Fletcher  should  be  bound  by  the 
final  award  therein;  and,  it  further  appear- 
ing by  said  agreement  of  submission  and 
reference  that  when  the  final  award  should 
be  made  by  said  arbitrator  either  party 
might  apply  to  the  court  for  a  decree  to 
enforce  the  same,  and  the  same  might  be 
enforced  by  a  decree  or  judgment  in  any 
other  court  having  jurisdiction  of  the  par- 
ties, and  that  the  prevailing  party  should 
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be  entitled  to  have  a  decree  or  judgment 
entered  in  the  court  having  jurisdiction  over 
the  parties  against  whom  such  award  might 
be  made,  in  conformity  with  the  award  so 
made  as  a  judgment  entered  by  consent, 
which  was  thereby  given;  and,  it  further  ap- 
pearing that,  by  the  terms  of  the  rule  re- 
ferring the  said  cause  to  the  said  William 
L.  Putnam,  it  was  provided  that,  if  either 
party  neglected  to  appear  on  due  notice,  then 
the  reference  to  proceed  e»  parte;  and,  it 
also  appearing  to  the  court  that  the  coun- 
sel of  record  who  represented  said  George  N. 
Fletcher  during  his  lifetime  had  withdrawn 
their  appearance,  and  no  appearance  had 
been  since  entered  for  his  children  or  legal 
representatives  except  that  an  administrator 
with  the  will  annexed  had  been  appointed 
in  the  state  of  Massachusetts,  who  has  ap- 
peared, and  who  has  not  objected  to  the 
granting  of  this  petition;  and,  it  further 
appearing,  in  order  that  the  hearings  be- 
fore said  arbitrator  may  properly  proceed 
and  final  decree  be  entered  in  this  cause,  as 
contemplated  by  the  said  agreement  of  sub- 
mission and  reference,  that  the  said  chil- 
dren of  the  said  George  N.  Fletcher  and  his 
executors  should  be  summoned  in  to  defend 
this  suit, — it  is  ordered  that  the  said  Frank 
W.  Fletcher,  Allan  M.  Fletcher,  and  Grace 
Fletcher,  children  of  the  said  George  N. 
Fletcher,  and  the  said  Frank  W.  Fletcher 
and  Allan  M.  Fletcher,  executors  of  the  last 
will  and  testament  of  the  said  deceased, 
George  N.  Fletcher,  have  until  one  month 
from  the  first  Monday  of  October  current, 
being  the  rule  day  next  succeeding  the  date 
of  this  order,  to  appear  in  said  cause,  and, 
upon  default  of  appearance  by  that  date, 
that  this  cause  proceed  before  the  arbitrator 
ew  parte  as  to  such  parties."  And  copies 
were  duly  served  upon  the  heirs  and  execu- 
tors in  Michigan.  They  did  not  appear, 
their  default  was  entered,  and  the  account- 
ing proceeded.  The  arbitrator  filed  his  final 
award  February  5,  1903.  The  estate  of  Mr. 
Fletcher  in  Massachusetts  was  found  to  be 
exhausted  and  wholly  insolvent,  nothing  be- 
ing realized  therefrom  in  reduction  of  the 
amount  of  the  decree.  The  validity  of  those 
provisions  of  the  decree  which  in  terms  af- 
fect the  heirs  of  the  decedent,  Fletcher,  with 
respect  to  a  possible  deficiency  of  the  assets 
in  the  control  of  the  executors,  is  not  as- 
serted. 

Messrs.  Geer,  Wllliamfl,  Martin,  & 
Bntler,  with  Mr.  John  Miner,  for  plaintiff 
in  error. 

Mr.  Henrjr  M.  Campbell,  for  defend- 
ants in  error: 

The  submission  to  arbitration  under  rule 
of  court  did  not  change  the  character  of ' 
16  L,BJV,(NJS.) 


the  proceeding.  The  decree,  and  not  the 
award,  constituted  the  final  adjudication. 

Haskell  v.  Whitney,  12  Mass.  49;  Wood- 
bury T.  Proctor,  9  Gray,  19 ;  Ceavey  v.  Beck- 
ler,  132  Mass.  203;  Willey  t.  Durgin,  118 
Mass.  64;  Gaylord  v.  Norton,  130  Mass. 
74;  Boston  Belting  Co.  v.  Boston,  149  Mass. 
44,  20  N.  E.  320 ;  Bacon  v.  Crandon,  16  Pick. 
79;  Freeborn  v.  Denman,  8  N.  J.  L.  116; 
Moore  v.  Webb,  6  Heisk.  301 ;  Ruston  v.  Dun- 
woody,  1  Binn.  42;  Wheatley  v.  Martin,  6 
Leigh,  62. 

The  death  of  Fletcher  abated  the  suit, 
and  thereafter  it  could  be  revived  against 
only  such  persons  as  were  lawfully  brought 
within  the  jurisdiction  of  the  court. 

2  Dan.  Oh.  PI.  &  Pr.  1508;  Story,  Eq.  PI. 
8  364;  1  Cyc.  Law  ft  Proc.  pp.  101,  110. 

The  Massachusetts  decree  was  not  bind- 
ing in  Michigan,  for  want  of  privity. 

Campau  v.  Gillett,  1  Mich.  417,  53  Am. 
Dec.  73;  Gary,  Prob.  Law,  §  9;  LalTerty  v. 
People's  Sav.  Bank,  76  Mich.  36,  43  N.  W. 
34;  American  Missionary  Asso.  v.  Hall,  138 
Mich.  247,  101  N.  W.  531 ;  Low  v.  Bartlett, 
8  Allen,  202;  Vaughan  v.  Northup,  15  Pet. 
5,  10  L.  ed.  640;  Aspden  v.  Nixon,  4  How. 

467,  11  L.  ed.  1059;  Stacy  v.  Thrasher,  6 
How.  58,  12  L.  ed.  342;  Johnson  v.  Powers, 
139  U.  S.  156,  36  L.  ed.  112,  11  Sup.  Ct. 
Rep.  525;  Reynolds  v.  Stockton,  140  U.  S. 
254,  35  L.  ed.  464,  11  Sup.  Ct.  Rep.  773; 
Rio  Grande  R.  Co.  v.  Gomila  (Rio  Grande 
R.  Co.  V.  Vinet)  132  U.  S.  478,  33  L.  ed. 
400,  10  Sup.  Ct.  Rep.  155;  United  States  v. 
Borcherling,  185  U.  S.  223,  46  L.  ed.  884, 
22  Sup.  Ct.  Rep.  607;  Lawrence  v.  Nelson, 
143  U.  S.  215.  36  L.  ed.  130,  12  Sup.  Ct. 
Rep.  440;  Goodwin  v.  Jones,  3  Mass.  613,  3 
Am.  Dec.  173;  Cassidy  v.  Shimmin,  122 
Mass.  412;  Julian  v.  Boston,  C.  F.  & 
N.  B.  R.  Co.  128  Mass.  655 ;  Noonan  v.  Brad- 
ley, 9  Wall.  394,  19  L.  ed.  767;  Dixon  v, 
Ramsey,  3  Cranch,  319,  2  L.  ed.  453;  18  Cyc. 
Law  &  Proc.  p.  1244;  Alsop  v.  Mather,  8 
Conn.  584,  21  Am.  Dec.  703;  Ela  v.  Ed- 
wards, 13  Allen,  49,  90  Am.  Dec.  174;  Clark 
V.  Blackington,  110  Mass.  369;  Ex  parte 
Brown,  2  Bradf.  22;  Hill  v.  Tucker,  13  How. 

468,  14  L.  ed.  223. 

A  distinction  is  also  claimed  because  the 
fact  that  the  suit  was  pending  at  the  time 
of  Fletcher's  death  is  immaterial. 

Melius  v.  Thompson,  1  Clifl'.  133,  Fed. 
Cas.  No.  9,405;  Flandrow  v.  Hammond,  13 
App.  Div.  325,  43  N.  Y.  Supp.  143 ;  Greer  v. 
Ferguson,  66  Ark.  331,  19  S.  W.  966;  Judy 
V.  Kelley,  11  III.  211,  50  Am.  Dec.  465;  Mc- 
Garvey  v.  Darnall,  32  111.  App.  226;  Rent- 
schler  v.  Jamison,  6  Mo.  App.  135;  Vickery 
V.  Beir,  16  Mich.  50;  Reynolds  v.  McMullen, 
65  Mich.  568,  54  Am.  Rep.  386,  22  N.  W. 
41 ;  Woodruff  v.  Young,  43  Mich.  548,  6  N. 
W.  85;   Sheldon  v.  Rice,  30  Mich.  296,  18 
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Am.  Rep.  136;  Thayer  v.  Lane,  Walk. 
Ch.  (Mich.)  200;  Re  Crawford,  68  Ohio  St. 
S8,  96  Am.  St.  Rep.  648,  67  N.  E.  166. 

The  covenants  contained  in  the  agreement 
of  Bubmission  could  not  confer  upon  the 
Maaaachusetta  court  the  power  to  render  a 
judgment  againat  the  Michigan  ezecutora. 

Woodbury  v.  Proctor;  Willey  v.  Durgin; 
and  Seavey  v.  Beckler, — aupra ;  Morae,  Arbi- 
tration Sc  Award,  87 ;  Mussina  v.  Hertzog,  S 
Binn.  387;  Bacon  v.  Crandon,  15  Pick.  79; 
Cooley,  Const.  Lim.  491 ;  Foster  v.  Durant, 
2  Cusb.  544;  Woodbury  v.  Proctor,  9  Gray, 
18;  Hubbell  v.  Bisaell,  15  Gray,  551 ;  17  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  1060;  Home  Ins. 
Co.  V.  Morse,  20  Wall.  450,  22  L.  ed.  367. 

Jurisdiction  cannot  be  conferred  by  con- 
sent. 

Spear  t.  Carter,  1  Mich.  19,  48  Am.  Dec. 
688;  Allen  v.  Carpenter,  15  Mich.  26;  Young- 
blood  V.  Sexton,  32  Mich.  406,  20  Am.  Rep. 
654 ;  Thompson  v.  Michigan  Mut.  Ben.  Asso. 
52  Mich.  622,  18  N.  W.  247;  Kirkwood  v. 
Hoxie,  95  Mich.  62,  36' Am.  St.  Rep.  549,  54 
N.  W.  720;  Santom  t.  Ballard,  133  Mass. 
465;  McCleary  v.  McLain,  2  Ohio  St.  370; 
Batchelder  t.  Currier,  45  N.  H.  460;  State 
V.  Richmond,  26  N.  H.  232;  Dudley  v.  May- 
hew,  3  N.  Y.  9 ;  Morrison  v.  Weaver,  4  Serg. 
&  R.  190;  Agee  v.  Dement,  1  Humph.  ,332; 
Dodson  V.  Scroggs,  47  Mo.  285 ;  School  Dist. 
No.  28' V.  Stocker,  42  N.  J.  L.  115;  Collins 
V.  Keller,  68  N.  J.  L.  429,  34  Atl.  763;  Winn 
V.  Freele,  19  Ala.  171;  Judy  v.  Kelley;  Greer 
V.  Ferguson;  and  Flandrow  v.  Hammond, — 
supra;  Sloan  v.  Sloan,  21  Fla.  589;  Elting 
V.  First  Nat.  Bank,  173  111.  368,  50  N.  E. 
1095. 

Mr.  Ashley  Pond,  also  for  defendants  in 
error : 

The  judgment  is  not  binding. 

Melius  V.  Thompson,  1  Cliff.  126,  Fed.  Cas. 
No.  9,405;  Judy  v.  Kelley,  11  111.  211,  60 
Am.  Dec.  455;  Greer  v.  Ferguson,  56  Ark. 
332,  19  S.  W.  966;  Rentschler  r.  Jamison,  6 
Mo.  App.  135. 

Ostrandcr,  J.,  delivered  the  opinion  of 
the  court: 

The  question  presented  is  whether  the 
records  and  judgment  put  in  evidence  by 
the  claimant  establish  his  demand  upon  the 
defendant  estate,  and  is  answered  by  deter- 
mining the  effect  which  shall  be  given  here 
to  the  proceedings  and  the  decree  of  the 
Massachusetts  court.  "By  the  Constitution 
of  the  United  States  it  is  declared  that  full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state.  And  Con- 
gress, in  pursuance  of  the  power  given  them 
by  the  Constitution  in  a  succeeding  clause, 
have  declared  that  the  judgments  of  state 
courts  shall  have  the  same  faith  and  credit 
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in  other  states  as  they  have  in  the  state 
where  they  are  rendered.  They  are  there- 
fore put  upon  the  same  footing  as  domestic 
judgments.  But  this  does  not  prevent  an 
inquiry  into  the  jurisdiction  of  the  court 
in  which  the  original  judgment  was  ren- 
dered, to  pronounce  the  judgment,  nor  an 
inquiry  into  the  right  of  the  state  to  exer- 
cise authority  over  the  parties  or  the  sub- 
ject-matter, nor  an  inquiry  whether  the 
judgment  is  founded  in  and  impeachable  for 
a  manifest  fraud.  The  Constitution  did  not 
mean  to  confer  any  new  power  upon  the 
states,  but  simply  to  regulate  the  effect  of 
their  acknowledged  jurisdiction  over  persons 
and  things  within  their  territory.  It  did 
not  make  the  judgments  of  other  states  do- 
mestic judgments  to  all  intents  and  pur- 
poses, but  only  gave  a  general  validity,  faith, 
and  credit  to  them  as  evidence.  No  execu- 
tion can  issue  upon  such  judgments  without 
a  new  suit  in  the  tribunals  of  other  states. 
And  they  enjoy,  not  the  right  of  priority 
or  privilege,  or  lien  which  they  have  in  the 
state  where  they  are  pronounced,  but  that 
only  which  the  lex  fori  gives  to  them  by 
its  own  laws,  in  their  character  of  foreign 
judgments."    Story,  Confl.  L.  I  609. 

Counsel  for  appellant,  as  we  understand 
the  briefs,  *make  certain  concessions  with 
respect  to  propositions  advanced  and  dis- 
cussed at  length  in  the  briefs  for  the  appel- 
lees, the  effect  of  which  concessions  is  to  re- 
lieve this  court  from  discussion  and  applica- 
tion of  those  propositions.  It  is  to  be  added 
that,  whether  intended  as  concessions  or  as 
statements  arguendo  of  concessions  which 
might  be  safely  made,  an  examination  of 
them  and  of  the  authorities  discloses  no  rea- 
son for  disagreeing  with  any  of  them.  Thus, 
for  the  purposes  of  this  opinion,  it  is  as- 
sumed: (1)  That  the  powers  of  an  ex- 
ecutor or  administrator  do  not  extend  be- 
yond the  territorial  jurisdiction  in  which 
he  may  have  qualified.  (2)  That  such  ex- 
ecutor or  administrator  cannot  sue  or  be 
sued  in  his  representative  capacity  in  any 
other  state  than  that  in  which  he  may  qual- 
ify. (3)  That  a  pending  suit  may  not  be 
revived  against  a  foreign  executor  who  has 
failed  to  qualify  in  the  jurisdiction  in  which 
the  suit  is  pending.  (4)  That,  as  between 
representatives  of  a  decedent's  estate,  Ap- 
pointed in  different  states,  no  privity  is,  in 
general,  recognized  in  law  as  existing.  (S) 
That  no  state  has  authority  to  invade  the 
jurisdiction  of  another,  and,  by  service  of 
its  process,  compel  parties  resident  there  to 
submit  their  controversies  to  the  determi- 
nation of  its  courts.  (6)  That  parties  can- 
not confer  jurisdiction  over  a  subject-matter 
by  their  consent  upon  courts  from  which 
the  law  has  withheld  it.  Counsel  for  both 
parties  are  agreed  that  the  Maasacbusetta 
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court  acquired  jurisdiction  of  the  subject- 
matter  and  of  the  original  parties  to  the 
suit;  that  after  the  death  of  Mr.  Fletcher 
the  suit  was  properly  revived  and  properly 
proceeded  to  a  final  decree  which  Iiad  some 
force  and  effect.  It  is  also  agreed  that  the 
submission  of  issues  to  arbitration  was  a 
step  merely  in  the  proceedings  depending  in 
court;  that  the  decree,  and  not  the  award, 
constituted  the  final  adjudication.  This  is 
in  accord  with  the  settled  law  of  the  state 
of  Massachusetts.  Woodbury  v.  Proctor,  9 
Gray  19;  Seavey  t.  Beckler,  132  Mass.  203; 
Haskell  v.  Whitney,  12  Mass.  49;  Willey  y. 
Durgin,  118  Mass.  64. 

In  behalf  of  appellant,  the  grounds  relied 
upon  are  somewhat  broadly  stated  in  the 
briefs  in  the  following  words:  "The  appel- 
lant rests  his  contention  in  support  of  the 
decree  in  this  case  upon  the  plenary  juris- 
diction possessed  by  the  supreme  judicial 
court  in  equity  over  both  the  subject-matter 
of  the  suit  and  the  person  of  the  defendant 
George  N.  Fletcher,  prior  to  the  death  of 
said  Fletcher,  and  which  jurisdiction  was 
not  lost  by  reason  of  his  death,  but  re- 
mained fully  vested  in  that  court  for  the 
purposes  of  entering  the  final  decree  in  the 
cause,  notwithstanding  the  death  of  said 
Fletcher.  That  the  jurisdiction  over  the 
cause  and  t^e  parties  remained  in  the  Mas- 
sachusetts court  notwithstanding  the  death 
of  the  defendant  George  N.  Fletcher,  be- 
cause of  the  stipulation  of  the  parties,  en- 
tered in  the  cause,  and  the  inherent  power 
of  the  court.  That  the  jurisdiction  attached 
to  the  executors  of  the  deceased,  Fletcher, 
as  his  personal  representatives,  and  that 
the  service  upon  them  at  any  place,  either 
within  or  without  the  territorial  jurisdic- 
tion of  the  Massachusetts  court,  of  notice 
of  a  step  in  the  proceedings  in  the  cause, 
was  within  the  lawful  power  of  that  court 
to  order  for  the  purpose  of  making  its  juris- 
diction efiTective  and  final.  It  is  our  con- 
tention that,  even  if  counsel  for  the  defend- 
ant estate  are  right  in  their  claim  that  the 
«ourt  had  no  power  to  revive  the  suit  against 
the  executors  in  Michigan,  and  that  the 
service  of  the  notice  upon  them  in  Michigan 
did  not  give  the  court  jurisdiction  to  make 
*  valid  decree  against  them,  still,  the  suit 
having  been  commenced  in  the  lifetime  of 
Fletcher,  and  process  having  been  served 
upon  him  within  the  jurisdiction  of  the 
court,  and  he  having  appeared  in  the  cause 
and  litigated  the  matters  involved  as  above 
set  forth, — in  other  words,  that  the  court 
having  acquired  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties  in  the  life- 
time of  Fletcher,  it  had  the  power  in  re- 
vive the  suit  against  the  administrator  with 
the  will  annexed,  and  make  a  decree  that 
would  be  valid  as  a  claim  against  his  es- 
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tate  in  Michigan.  ...  If  the  decree  is 
valid  against  the  estate  in  Massachusetts, — 
and  we  shall  show  that  it  is, — then  it  is 
our  contention  that,  under  article  4,  f  1, 
of  the  Constitution  of  the  United  States, 
and  I  005  of  the  Revised  Statutes  of  the 
United  SUtes  (U.  S.  Comp.  Stat.  1901,  p. 
677),  the  decree  is  valid  as  a  claim  against 
the  estate  of  Fletcher  in  Michigan." 

Two  principal  propositions  are  asserted: 
One,  that  the  lawful  course  and  practice  of 
the  Massachusetts  court  and  the  relation  of 
the  administrator  with  the  will  annexed  to 
the  court  (as  a  party  to  the  suit  properly 
brought  on  the  record ) ,  and  to  the  estate  of 
the  decedent  (by  reason  of  his  privity  with 
the  domiciliary  executors  and  the  estate), 
have  the  effect  to  make  the  judgment  pro- 
nounced by  that  court  conclusive  and  bind- 
ing upon  the  estate  of  Mr.  Fletcher  wher- 
ever found  and  upon  the  domiciliary  repre- 
sentatives. The  other  position  is  that  the 
Massachusetts  tribunal  acquired,  by  virtue 
of  the  stipulation  of  the  parties,  jurisdic- 
tion to  pronounce,  after  the  death  of  Mr. 
Fletcher,  a  judgment  giving  effect  to  the 
provisions  of  the  stipulation;  at  least,  the 
court  had  jurisdiction  to  declare  what  the 
force  and  effect  of  the  stipulation  should  be, 
and,  having  given  its  judgment  accord- 
ingly, viz.,  to  the  effect  that  the  estate  and 
the  local  and  domiciliary  representatives 
were  alike  bound,  such  judgment,  given  full 
faith  and  credit,  must  be  received  here  as 
conclusive  upon  the  estate  and  its  represen- 
tatives. 

1.  At  the  common  law,  the  death  of  a 
party  to  a  suit  terminated  the  suit.  A  dif- 
ferent rule  was  adopted  by  courts  of  equity. 
"An  abatement,  in  the  sense  of  the  common 
law,  is  an  entire  overthrow  or  destruction 
of  the  suit,  so  that  it  is  quashed  and  ended. 
But,  in  the  sense  of  courts  of  equity,  an 
abatement  signifies  only  a  present  suspen- 
si«m  of  all  proceedings  in  the  suit,  from  the 
want  of  proper  parties,  capable  of 'proceed- 
ing therein.  At  the  common  law,  a  suit, 
when  abated,  is  absolutely  dead.  But,  in 
equity,  a  suit  when  abated  is  (if  such  an 
expression  be  allowable)  merely  in  a  state 
of  suspended  animation;  and  it  may  be  re- 
vived." Story,  Eq.  PI.  &  Pr.  f  354.  See 
also  Clarke  v.  Mathewson,  12  Pet  164,  0 
L.  ed.  1041;  Melius  v.  Thompson,  1  Cliff. 
129,  Fed.  Cas.  No.  9,406;  Hoxie  v.  Carr,  1 
Sumn.  178,  Fed.  Cas.  No.  6,802;  Sanford  v. 
Sanford,  28  Conn.  6.  This  rule  of  the  equity 
courts  has  been  made,  in  most  of  the  states, 
the  rule  of  the  law  courts,  by  the  adoption 
of  statutes  which  prescribe  the  practice 
which  shall  be  followed,  in  the  event  of  ther 
death  of  a  party  to  the  suit,  for  the  pur- 
pose of  continuing  the  suit.  Commonly, 
these  statutes  apply  alike  to  proceedings  at 
41 
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law  and  in  equity.  By  i  17,  chap.  171,  p. 
1647,  Mass.  Rev.  Laws  1902,  it  is  provided: 
"If  a  party  to  a  suit  in  equity  dies,  and  the 
cause,  by  the  rules  of  equity,  may  be  re- 
vived against  or  in  favor  of  an  executor,  ad- 
ministrator, heir,  or  devisee,  or  other  per- 
son, such  representative  may,  in  lieu  of 
proceedings  to  revive  the  same,  appear  or 
be  summoned  to  prosecute  or  defend  in  like 
manner  as  in  an  action  at  law."  Other  rele- 
vant sections  of  the  statute  are  {g  6,  6, 
and  7: 

"If  the  sole  plaintiff  or  defendant  in  a 
personal  action,  the  cause  of  which  sur- 
vives, dies  before  the  entry  thereof  or  of  an 
appeal  from  a  judgment  rendered  therein, 
the  action  or  appeal  may  be  entered  and  his 
death  suggested  upon  the  record.  After  the 
entry  of  such  action  or  appeal  and  of  the 
suggestion  of  his  death  as  aforesaid,  his  ex- 
ecutor or  administrator  may,  within  such 
time  as  the  court  or  trial  justice  allows, 
appear  and  prosecute  or  defend  in  the  same 
manner  as  if  the  action  had  been  c<Hn- 
menced  by  or  against  him.  If  he  does  not 
voluntarily  appear,  the  court  or  trial  justice 
before  whom  the  action  is  pending  shall, 
upon  motion  of  the  surviving  party,  cite 
him  to  appear  and  prosecute  or  defend  it." 

"Such  citation  shall  be  returnable  at  such 
time  as  the  court  or  trial  justice  may  order, 
and  shall  be  served  fourteen  days  at  least 
before  the  return  day;  but  it  shall  not  is- 
sue after  the  expiration  of  two  years  from 
the  time  such  executor  or  administrator  has 
given  bond,  if  he  has  given  the  notice  of  his 
appointment,  as  required  by  law." 

"If  the  executor  or  administrator  does 
not  appear  on  the  return  of  the  citation,  or 
within  such  further  time  as  the  court  or 
trial  justice  allows,  he  shall  be  nonsuited  or 
defaulted,  and  judgment  rendered  against 
him  in  like  manner  as  if  the  action  had 
been  commenced  by  or  against  him  in  his 
said  capacity,  except  that  he  shall  not  be 
personally  liable  for  costs;  but  the  estate 
'of  the  deceased  in  his  hands  shall  be  liable 
for  the  costs,  as  well  as  for  the  debt  or  dam- 
ages recovered." 

The  statute  procedure  which  resulted  in 
the  allowance  of  the  will  in  Massachusetts, 
and  in  the  appointment  there  of  an  admin- 
istrator, was  essentially  a  proceeding  in 
rem.  It  was  the  exercise  of  the  sovereign 
authority  of  the  state  over  things  within 
the  state.  The  person  appointed  admin- 
istrator was  brought  upon  the  record  of  the 
equity  court  as  a  party  to  the  proceeding 
there  depending,  and  was  personally  before 
the  court.  This  in  no  way  enlarged  his  pow- 
ers or  the  duties  of  his  office.  They  were 
defined  and  limited  by  the  law  of  the  forum 
of  his  appointment,  and  by  the  estate  of  the 
decedent  coming  to  his  possession  or  under 
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his  control.  The  ancillary  character  of  bis 
administration  was  disclosed  by  the  record. 
The  equity  court  did  not,  and  did  not  as- 
sume to,  act  upon  the  estate,  but  upon  the 
administrator.  As  to  him,  its  decree  was 
satisfied  when,  giving  it  due  credit  and  ef- 
fect, he  had  distributed  the  estate  accord- 
ing to  the  law  of  the  fonmi.  That  estate 
has  been  administered  and  the  decree  of 
the  equity  court  satisfied,  so  far  as  it  is  pos- 
sible to  satisfy  it  by  any  person  upon  whom, 
personally,  the  court  had,  in  conformity  with 
jurisdiction  acquired  through  its  process  or 
by  voluntary  appearance,  authority  to  im- 
pose its  judgment.  It  is  said  that:  "While 
a  court  ought  to  cease  the  exercise  of  its 
jurisdiction  over  a  party  on  his  death,  its 
failure  to  do  so  can  only  be  corrected  in  a 
direct  proceeding.  The  court  having  pos- 
sessed jurisdiction  in  the  lifetime  of  the 
party,  and  having  retained  such  jurisdiction 
until  the  final  determination  of  the  suit,  its 
exercise  of  that  jurisdiction,  even  after  the 
death  of  a  party,  is  not  subject  to  collateral 
attack." 

The  record  answers  the  argument.  The 
suit  abated,  was  revived,  and  proceeded 
thereafter  against  the  legal  representative  of 
the  deceased.  The  decree  is  not  in  form 
against  the  deceased;  it  is  in  form  against 
his  representatives.  So,  too,  the  argument 
that  the  final  decree  might  have  been  en- 
tered nunc  pro  tuno  a  day  prior  to  the 
death  of  Mr.  Fletcher,  and,  being  so  en- 
tered, could  not  be  collaterally  attacked,  is 
in  the  same  way  answered.  It  is  not  in- 
tended, however,  to  admit  that,  in  the  case 
supposed,  the  question  mooted  could  not  be 
raised  and  determined.  But  it  is  said  the 
executors  in  Michigan  and  the  administra- 
tor in  Massachusetts  are  in  privity,  and, 
therefore,  the  decree  established  a  valid 
claim,  enforceable  in  this  jurisdiction.  "It 
is  our  contention,"  counsel  say,  "that  the 
administrator  with  the  will  annexed  had 
the  same  powers  and  duties  re^rding  the 
administration  of  Fletcher's  estate  in  Mas- 
sachusetts as  the  executors  would  have  had 
if  they  had  qualified  as  such  in  that  state; 
that,  if  a  decree  could  have  been  made 
against  them,  if  they  had  qualified  in  that 
state,  which  would  have  been  valid  as  a 
claim  against  Fletcher's  estate  in  Michigan, 
then  that  the  decree  against  the  adminis- 
trator with  the  will  annexed  is  valid  as  a 
claim  against  that  estate  in  Michigan." 
This  rests  upon  the  idea  that  the  judgment 
pronounced,  the  administrator  being  prop- 
erly in  court,  is  a  judgment  in  effect  against 
the  estate,  wherever  it  may  be  situated.  It 
rests,  also,  further,  upon  the  fact  that  the 
court  had  acquired  jurisdicti(Hi  to  render 
a  personal  judgment  against  Mr.  Fletcher, 
had  he  survived  the  litigation;  that  the  suit 
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in  which  the  judgment  was  pronounced  was 
pending  when  Mr.  Fletcher  died.  If  Mr. 
Fletcher  had  had  no  estate  in  Massachu- 
setts, no  judgment  could  have  been  pro- 
nounced there  which  would  bind  the  ex- 
ecutors or  the  estate,  unless  the  executors 
had  applied  and  had  been  admitted  to  con- 
duct the  case.  Because,  whatever  the  rule 
as  to  survival  of  equitjr  causes,  such  causes 
cannot  in  fact  survive  the  death  of  a 
party  so  far  as  the  rights  of  that  party  are 
concerned,  except  by  the  action  of  someone 
with  the  legal  authority  to  represent  him. 
If  Mr.  Fletcher  had  left  no  estate  in  Mas- 
sachusetts, there  would  have  been  no  per- 
son and  no  thing  connected  with  his  estate 
within  the  jurisdiction  of  the  court.  And, 
as  it  was,  i^e  Massachusetts  administrator 
derived  none  of  his  interest  or  powers  from 
Mr.  Fletcher.  To  Mr.  Fletcher  and  his  tes- 
tamentary disposition  of  property  he  was  a 
stranger.  The  notion  of  the  unity  or  iden- 
tity of  the  ret  and  the  one  of  the  privity 
of  the  representatives  of  the  estate,  which 
are  essential  to  the  theory  of  claimant,  are 
not  available  here.  The  fact  that  the  ad- 
ministrator in  Massachusetts  took  the  title 
of  administrator  with  the  will  annexed  did 
not  have  the  effect  to  create  privity  with 
tiie  domiciliary  executors.  It  was  the  act 
of  a  person  with  interests  adverse  to  those 
of  the  estate,  permitted  by  the  law  of  the 
forum,  in  the  interest  of  creditors  of  the 
decedent.     In  this  view,  Latine  v.  Clements, 

3  Ga.  426;  Garland  v.  GarUnd,  84  Va.  Iftl, 

4  8.  E.  334,  and  other  cases  in  accord  with 
these,  are  not  authority  here.  Whatever 
may  be  the  relations  of  two  or  more  co- 
executors,  residing  in  different  states,  in 
each  of  which  states  the  testator  left  prop- 
erty, and  whatever  the  liability  of  a  sole 
executor  who,  for  the  purpose  of  admin- 
istering the  estate,  secures  his  own  appoint- 
ment in  a  state  other  than  that  having  pri- 
mary probate  jurisdiction,  to  admit  in  every 
jurisdiction  the  force  and  validity  of  a 
judgment  properly  pronounced  against  him 
in  any  jurisdiction,  it  is  clear  that  the  dom- 
iciliary executor  and  the  estate  in  the  state 
of  decedent's  domicil  cannot  be  affected  by 
the  acts  of  a  foreign  administrator,  or  by 
any  judgment  or  decree  rendered  againsi 
such  foreign  administrator  in  the  state  %i 
his  appointment.  And  the  case  is  not 
changed  because  the  suit  in  which  the  judg- 
ment is  rendered  against  the  foreign  ad- 
ministrator was  pending  in  the  foreign  ju- 
risdiction at  the  time  of  the  death  of  the 
testator. 

In  Cieighton  t.  Murphy,  8  Neb.  349,  1 
N.  W.  138,  it  appeared  that,  in  an  action 
begun  against  Creighton,  in  Iowa,  he  ap- 
peared and  filed  an  answer  to  the  petition. 
He  was  a  resident  of  Nebraska,  and,  before 
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trial,  died  in  that  state.  The  administrator 
of  his  estate,  appointed  in  Nebraska,  ap- 
plied to  be  and  was  appointed  administrator 
in  Iowa  upon  his  petition,  which  alleged,  as 
ground  for  such  appointment,  the  pendency 
of  said  action.  He  filed  an  answer,  denying 
the  facts  set  out  in  the  petition  and  the  ju- 
risdiction of  the  court.  Judgment  went 
against  him,  and  he  was  directed  to  pay 
it  out  of  assets  of  the  estate.  A  transcript 
of  the  judgment  having  been  brought  into 
Nebraska,  it  was  there  allowed  as  a  claim 
against  the  estate  in  Nebraska.  It  docs 
not  seem  to  have  been  claimed  by  the  an- 
swer filed  in  Nebraska  that  the  allowance 
of  the  claim  in  Iowa  was  not  binding  upon 
the  Nebraska  estate,  and  the  case  was  heard 
on  demurrer  to  the  answer.  In  the  supreme 
court,  the  question  is,  however,  considered, 
and  the  opinion,  recognizing  the  rule  that, 
where  administration  is  granted  to  differ- 
ent persons  in  different  states,  they  are  so 
far  independent  of  each  other  that  a  judg- 
ment against  one  will  furnish  no  right  of 
action  against  the  other,  says  that,  as  to 
coexecutors,  the  rule  is  different,  because 
they  derive  the  same  privities  from  the 
same  estate,  from  the  same  will, — citing 
Goodall  y.  Tucker,  13  How.  460,  14  L.  ed. 
227.  It  is  said:  "Whatever  the  rule  may 
be  as  to  judgments  recovered  against  an- 
cillary administrators  upon  claims  filed 
after  the  death  of  the  intestate,  it  cannot 
affect  this  case.  .  .  .  The  court  had  ac- 
quired jurisdiction,  and  the  death  of  the 
defendant  did  not  oust  it  of  that  jurisdic- 
tion. The  court  therefore  had  authority  to 
revive  the  action  against  the  administrator, 
and  to  hear  and  determine  the  rights  of  the 
parties,  and  such  judgment  is  conclusive  as 
to  the  matters  in  issue."  See  also  Melius 
v.  Thompson,  1  Cliff.  125,  Fed.  Cas.  No. 
9,405;  Judy  V.  Kelley,  U  111.  211,  SO  Am. 
Dec.  455;  Greer  v.  Ferguson,  56  Ark.  324, 
10  S.  W.  066.  As  to  claims  presented  after 
death  of  the  testator  in  different  jurisdic- 
tions, the  rule  of  the  Federal  courts,  as 
stated  by  Chief  Justice  Fuller  in  Carpenter 
V.  Strange,  141  U.  S.  87,  104,  35  L.  ed.  640, 
647,  11  Sup.  Ct.  Rep.  960,  is:  "That,  as 
the  interest  of  an  executor  in  the  testator's 
estate  is  what  the  testator  gives  him,  while 
that  of  an  administrator  is  only  that  which 
the  law  of  his  appointment  enjoins,  ex- 
ecutors in  different  states  are,  as  regards 
the  creditors  of  the  testator,  executors  in 
privity,  bearing  to  the  creditors  the  same 
responsibility  as  if  there  was  only  one  ex- 
ecutor. And  that  although  a  judgment  ob- 
tained against  one  executor  in  one  state  is 
not  conclusive  upon  an  executor  in  another, 
yet  it  is  admissible  in  evidence  to  show  that 
a  demand  has  been  carried  into  judgment, 
and  the  other  executors  are  precluded  by  it 
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from  pleading  prescription  or  the  statute  of 
limitations  upon  the  original  cause  of  ac- 
tion."   Citing  Hill  v.  Tucker,  13  How.  458, 
14  L.  ed.  223.     In  Johnson  v.  Powers,  139 
U.  S.  156,  35  L.  ed.  112,  11  Sup.  Ct.  Rep. 
625,  the  following  language  from  the  opin- 
ion in  Stacy  v.  Thrasher,  6  How.  58,  12  L. 
ed.  342,  ia  cited  with  approval :    "In  answer- 
ing the  objection  that  to  apply  these  prin- 
ciples  to  a  judgment  obtained  in  another 
state  of  the  Union  would  be  to  deny  it  the 
faith  and  credit  and  the  effect  to  which  it 
was  entitled  by  the  Constitution  and  laws 
of  the  United  States,  he  observed  that  it 
was  evidence,  and  conclusive  by  way  of  es- 
toppel,  only  between   the   same  parties   or 
their  privies,  or  on  the  same  subject-matter 
when  the  proceeding  was  in  rem;  and  that 
the   parties   to   the   judgments   in   question 
were  not  the  same;  neither  were  they  priv- 
ies in  blood,  in  law,  or  by  estate,  and  pro- 
ceeded as  follows:     'An  administrator  un- 
der grant   of   administration  in   one  state 
stands  in  none  of  these  relations  to  an  ad- 
ministrator in  another.     Each  is  privy  to 
the  testator,  and  would  be  estopped  by  a 
judgment  against  him;  but  they  have  no 
privity  with  each  other,  in  law  or  in  es- 
tate.    They   receive    their  authority    from 
different   sovereignties,   and    over   different 
property.     The  authority  of  each  is  para- 
mount to  the  other.     Each  is  accountable 
to  the  ordinary  from  whom  he  receives  his 
authority.    Nor  does  the  one  come  by  suc- 
cession to  the  other  into  the  trust  of  the 
same  property,  encumbered  by  the  same  debts. 
.    .    .    .    It  is  for  those  who  assert  this  priv- 
ity to  show  wherein  it  lies,  and  the  argu- 
ment for  it  seems  to  be  this:     That  the 
judgment     against     the     administrator     is 
against  the  estate  of  the  intestate,  and  that 
his  estate,  wheresoever  situate,  is  liable  to 
pay  his  debts;  therefore  the  plaintiff,  hav- 
ing once  established  his  claim  against  the 
estate  by  the  judgment  of  a  court,  should 
not  be  called  on  to  make  proof  of  it  again. 
This  argument  assumes  that  the  judgment  is 
tM  rsm,  and  not  tn  personam,  or  that  the 
««tate  has  a  sort  of  corporate  entity  and 
unity.    But  this  is  not  true,  either  in  fact 
or  in  legal  constmction.     The  judgment  is 
against   the    person   of   the   administrator, 
that  he  shall  pay  the  debt  of  the  intestate 
out  of  the  funds  committed  to  his  care.    If 
there  be  another  administrator  in  another 
state,  liable  to  pay  the  same  debt,  he  may 
be  subjected  to  a  like  judgment  upon  the 
same  demand;  but  the  assets  in  his  hands  I 
cannot  be  affected  by  a  judgment  to  which  | 
he  is  personally  a  stranger.     The  laws  and 
courts   of  a  state  can  only  affect   persons 
and  things  within  their  jurisdiction.     Con- 
sequently, both  as  to  the  administrator  and 
the  propertv  confided  to  him,  a  judgment 
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in  another  state  is  re»  inter  aliot  acta.  It 
cannot  be  even  prima  facie  evidence  of  a 
debt;  for  if  it  have  any  effect  at  all,  it  must 
be  as  a  judgment,  and  operate  by  way  of  es- 
toppel.'" To  the  same  effect  are  Low  v. 
Bartlett,  8  Allen,  259;  Ela  v.  Edwards,  13 
Allen,  49,  90  Am.  Dec.  174;  Clark  v.  Black- 
ington,  110  Mass.  369.  In  that  state,  too. 
it  is  held  that  there  is  no  privity  between 
the  executor  and  an  administrator  de  bonie 
non  cum  tettamento  annexo.  Grout  v. 
Chamberlin,  4  Mass.  611.  In  that  case  the 
executor,  after  judgment  had  been  rendered 
against  him,  died.  The  administrator  sued 
out  a  writ  of  error  to  reverse  the  judgment. 
The  writ  was  quashed  for  the  reason  stated. 
Later,  a  statute  was  passed  to  cover  the 
subject.  The  Massachusetts  administrator 
and  the  Michigan  executors  are  not  in  priv- 
ity, and,  considered  apart  from  the  effect 
to  be  given  to  the  stipulation  of  the  par- 
ties, the  decree  of  the  Massachusetts  court 
had  no  force  or  effect  to  bind  anyone  except 
the  administrator  appointed  in  that  jurisdic- 
tion. 

2.  As  to  the  force  and  effect  to  be  given 
to  the  stipulation  signed  by  Mr.  Fletcher. 
Certain  of  the  counsel  for  appellant  assert 
that  the  instrument  is  a  contract,  and  that, 
the  awards  having  been  made  by  the  arbi- 
trator and  confirmed  by  the  decree  of  the 
court,  in  strict  compliance  with  the  con- 
tract, the  decree  is  a  valid  claim  against 
the  estate  in  Michigan  by  virtue  of  the  pro- 
visions of  the  contract.  Of  submission  to 
arbitration,  generally,  it  has  been  said:  "A 
submission  is  a  contract;  consequently,  the 
parties  must  have  a  general  legal  capacity 
to  contract."  Morse,  Arbitration  t  Award, 
1.  "Submission  is  the  technical  designation 
of  that  contract  by  which  parties  agree  to 
refer  matters  which  are  in  dispute,  differ- 
ence, or  doubt  between  them,  to  be  finally 
decided  by  the  award  of  judges  named  by 
the  parties,  and  called  'arbitrators.' "  Id. 
36.  Other  counsel  for  appellant  assert  that 
the  stipulation  of  the  parties  lacked  the 
essential  elements  of  a  contract;  that  "the 
stipulation  had  no  force  or  efficacy  what- 
ever from  the  mere  will  and  consent  of  the 
parties.  It  had  no  vitality  or  legal  effect- 
iveness until  it  was  accepted  and  approved 
ky  the  court.  The  mere  consent  of  the  par- 
ties might  discontinue  the  cause,  and  with- 
draw the  issues  from  the  court,  but,  without 
the  rule  of  the  court,  which  was  a  judicial 
act,  the  case  could  not  be  referred.  The 
stipulation,  indeed,  evidenced  the  terms  upon 
which  the  parties  had  agreed  to  make  the 
reference,  but  no  eflRcacy  attached  to  that 
agreement  until  after  the  court  had  ap- 
proved it  by  the  entry  of  its  rule  of  refer- 
ence. After  the  court  had  entered  its  rule 
referring  the  case,  it  was  beyond  the  power 
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of  the  parties  to  modify  or  revoke.  The 
rule  was  the  act  of  the  court,  and  it  be- 
longed exdusiTely  to  the  power  of  the  court 
to  modify  or  set  aside  its  own  rule."  Has- 
kell T.  Whitney,  12  Mass.  49;  Willey  v. 
Durgin,  118  Mass.  70.  The  proceedings  in 
the  suit  belonged  to  the  exclusive  power  of 
the  court  in  which  the  suit  was  pending  to 
control.  Hence,  no  right  of  action  could  arise 
out  of  tne  stipulation  except  as  the  court, 
from  its  own  view  of  the  justice  of  the 
ease,  might  allow.  District  of  Columbia  v. 
Bailey,  171  U.  S.  161,  43  L.  ed.  118,  18  Sup. 
Ct.  Rep.  808.  The  same  counsel  contends 
that  the  court  had  exclusive  control  for 
the  purpose  of  construing  and  determining 
the  meaning  of  the  stipulation,  and  giving 
to  it  the  effect  contemplated  by  the  par- 
ties, such  jurisdiction  necessarily  apper- 
taining to  its  jurisdiction  over  the  pending 
suit;  that  tiie  Massachusetts  court  has  con- 
strued the  stipulation,  has  found  it  to  be 
proper,  if  not  necessary  (the  death  of  Fletch- 
er having  occurred),  to  give  notice  to  the 
persons  upon  whom,  as  a  class,  the  stipula- 
tion was  made  binding,  viz.,  the  legal  rep- 
resentatives of  Fletcher,  of  its  construction 
of  the  stipulation,  summoning  and  inviting 
them  to  come  into  court  and  take  part  in 
such  proceedings  as  succeeded  the  death  of 
Fletcher,  and  that  the  stipulation  by  its 
terms,  as  construed  by  that  court,  warrant- 
ed the  entry,  under  the  circumstances,  of  a 
judgment  against  all  of  the  legal  represen- 
tatives of  Fletcher,  which  judgment  and  de- 
cree is,  for  the  same  reasons,  binding  upon 
the  estate  of  Fletcher  wherever  situated. 
The  forum  of  the  arbitration  was  not  one 
chosen  by  the  parties  to  the  stipulation,  and 
what  is  asserted  here  is  not  the  award,  but 
is  the  judgment  of  a  court  which  had  juris- 
diction, with  or  without  the  stipulation,  to 
determine  the  issues.  This  is  not  an  ac- 
tion to  enforce,  or  a  suit  for  damages  occa- 
sioned by  a  breach  of,  the  stipulation. 

It  was  a  not  uncommon  practice,  at  a  time 
when  actions  at  law,  and  especially  actions 
ex  delicto,  were  wholly  abated  by  the  death 
of  one  of  the  parties,  for  orders  to  be  en- 
tered by  the  court,  either  upon  the  stipula- 
tion of  the  parties  or  as  a  condition  prece- 
dent to  the  granting  of  some  favor  by  the 
court  to  one  or  other  of  the  parties,  that 
the  death  of  neither  party  should  abate  the 
action,  and  that  it  should  proceed  after  such 
death,  if  it  occurred,  precisely  as  though 
all  parties  to  the  suit  had  survived  the  en- 
try of  final  judgment.  In  Ames  v.  Web- 
ber. 10  Wend.  576,  an  action  for  a  tort,  de- 
fendant asked  to  put  off  the  trial  of  a  cause 
for  the  want  of  a  witness.  It  being  made 
to  appear  to  the  satisfaction  of  the  court 
that  there  was  reason  to  apprehend  that  the 
defendant  might  die  previous  to  the  next 
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term  of  court,  it  was  imposed  as  a  condition 
for  putting  off  the  trial  that  the  defend- 
ant stipulate  that  his  death  should  not 
abate  the  suit.  The  defendant  afterwards 
died.  A  motion  was  made  to  be  relieved 
from  the  stipulation  entered  into  in  com- 
pliance with  the  condition  imposed  by  the 
judge.  It  was  held  that  the  stipulation 
was  correctly  imposed,  and  the  motion  was 
denied.  See  also  Cox  v.  New  York  C.  &  H. 
R.  R.  Co.  63  N.  Y.  414.  In  Tyler  v.  Jones, 
3  Bam.  &  C.  144,  it  appeared  that,  by  an 
order  of  reference,  the  award  was  to  be  de- 
livered to  the  parties,  or,  if  they  or  either  of 
them  were  dead  before  the  making  of  the 
award,  to  their  respective  personal  repre- 
sentatives on  or  before  a  given  day,  with  lib- 
erty to  the  arbitrator  to  enlarge  the  time 
for  making  his  award.  The  plaintiff  died 
before  the  award  was  made,  and  after  his 
death  the  arbitrator  enlarged  the  time  for 
making  the  award.  It  was  held  that  the 
award  made  within  the  enlarged  time  was 
good.  The  rule  of  the  English  courts  seems 
to  have  been  that,  while  the  death  of  a  par- 
ty, generally  speaking,  operated  as  a  revoca- 
tion of  an  arbitrator's  authority,  if  the  rule 
provided  in  express  terms  for  such  an  event, 
and  an  award  was  made  under  such  a  rule 
after  the  death  of  a  party,  it  would  be  valid. 
To  the  argument  made  in  the  case  last  cited, 
that  the  award  could  not  be  enforced  against 
the  executors  of  the  plaintiff,  and  conse- 
quently it  ought  not  to  be  enforced  against 
the  defendant,  it  was  said  that  it  was  true 
that  it  could  not  be  enforced  against  the 
executors  by  attachment,  but  that  an  action 
would  lie  against  the  executors  upon  the 
undertaking  of  their  testator  to  perform  the 
award.  In  Clarke  v.  Crofts,  4  Bing.  143; 
Dowse  T.  Coxe,  3  Bing.  20,  and  Lewin  v. 
Holbrook,  11  Mees.  i,  W.  110,  the  same  rule 
was  recognized  and  enforced.  It  was  said 
in  Dowes  v.  Coxe,  supra,  by  Best,  Ch.  J.: 
"The  engagement  is  not  that  the  party  will 
not  revoke,  but  that  death  shall  not  abate, 
the  arbitration.  It  has  been  asked  whether 
an  agreement  that  a  suit  shall  not  abate  by 
death  would  enable  a  court  to  proceed  with 
the  cause;  it  is  not  necessary  to  decide  that; 
for,  though  an  agreement  of  the  parties  may 
not  give  a  court  jurisdiction,  that  doctrine 
does  not  apply  to  a  domestic  forum  erected 
by  the  parties  themselves."  And  by  Bur- 
rough,  J.,  in  the  same  case:  "The  law 
touching  revocation  does  not  apply  to  this 
case,  which  is  not  the  case  of  a  simple  au- 
thority, but  one  in  which  the  party  express- 
ly binds  his  effects  to  a  result  of  the  award, 
and  the  action  is  brought  against  the  de- 
fendants only  in  their  representative  ca- 
pacity." In  that  case  the  arbitrator  award- 
ed that  the  executor  of  the  deceased  de- 
fendant should  pay  plaintiff  £225  out  of  the 
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assets  of  said  deceased  defendant,  and  the 
action  in  which  the  opinion  referred  to  was 
rendered  was  a  suit  brought  as  upon  the 
promise  and  undertaking  of  the  executors  to 
perform  the  award.  The  original  cause  in 
which  the  arbitration  was  had  was  one  de- 
pending in  chancery,  and  it  was  ordered, 
with  the  consent  of  the  parties,  that  the 
matters  in  question  and  all  disputes  between 
the  parties  should  be  referred  to  a  person 
named  to  make  awards,  and,  in  case  either 
of  the  parties  should  die,  the  death  was  not 
to  abate  that  reference.  On  demurrer  to 
the  declaration  against  the  executor  of  the 
deceased  party,  it  was  held  that  the  prom- 
ise appeared  to  have  been  made  by  the  de- 
fendant in  his  representative  capacity,  and 
that  there  was  a  sufficient  award  to  enable 
plaintiff  to  sue. 

We  are  not  required  to  construe  or  to  de- 
clare the  force  and  effect  of  the  stipulation. 
We  are  asked  to  rule  that  the  construction 
and  determination  of  the  Massachusetts 
court  bound  certain  persons  .not  in  fact 
within  the  jurisdiction  of  that  court,  and 
not  in  fact  possessing  in  that  state  the  of- 
ficial character  required  to  admit  them  to 
either  prosecute  or  defend  suits  therein. 
In  none  of  these  cases,  or  our  own  decision 
in  Weaver  v.  Richards,  144  Mich.  396,  6 
L.R.A.(N.S.)  866,  108  N.  W.  382,  is  such  a 
question  involved.  The  subject-matter  of  the 
Massachusetts  suit  was  the  differences  of 
the  parties  to  that  suit  submitted  for  ju- 
dicial determination  in  accordance  with  the 
rules  and  practice  of  the  court.  It  was  not 
changed  by  the  stipulation.  It  did  not 
change  with  the  death  of  Mr.  Fletcher. 
Jurisdiction  of  the  person  of  Mr.  Fletcher 
was  lost  when  he  died.  There  was  then  no 
judgment,  and,  as  has  been  already  said, 
there  was  no  person  within  the  territorial 
jurisdiction  of  the  court  upon  whom  the  de- 
termination of  the  court  could  be  made 
binding.  There  was  no  person,  either,  in 
that  jurisdiction,  whose  action  or  whose 
office  made  a  revival  of  the  suit  possible. 
There  was,  however,  the  stipulation  of  the 
parties. 

Counsel  do  not  go  so  far,  but  the  argu- 
ment made  to  support  the  minor  proposi- 
tion is  ineffective  unless  it  supports  also  the 
major  proposition,  which  is  that  the  court, 
by  virtue  of  the  stipulation  alone,  had  the 
power — the  jurisdiction — ^to  proceed  to  a 
final  determination  of  the  issues,  and  to 
enter  a  judgment  binding  either  upon  the 
res  or  upon  the  representatives  of  Mr. 
Fletcher  as  a  class.  Jurisdiction  to  bind 
the  res  was  not  asserted.  Jurisdiction  to 
bind  the  representatives  was  asserted.  The 
argument  that,  from  and  after  the  confir- 
mation of  the  agreement  of  the  parties  by  the 
rule  of  court,  the  legal  representatives  of 
10  L.R~&..(N.S.) 


Mr.  Fletcher,  as  a  class,  were  potentially 
before  the  court,  and  tiiat,  when  the  identity 
of  the  individuals  of  the  class  was  estab- 
lished, those  individuals  were  subject  to  the 
future  orders  of  the  court  in  the  pending 
suit,  is  unsound.  Jurisdiction  to  construe 
and  declare  the  meaning  and  effect  of  the 
stipulation,  if  it  existed,  is  not  jurisdiction 
to  impose  the  construction  and  declaration 
made  upon  persons  not  before  the  court, 
nor  could  the  court,  by  declaring  the  mean- 
ing and  effect  of  the  instrument,  bring  be- 
fore it,  and  clothe  with  the  necessary  of- 
ficial character,  individuals  who  were  in 
fact  beyond  its  jurisdiction.  These  conclu- 
sions appear  to  me  to  be  legally  axiomatic. 

It  must  be  held  that  the  proceeding  in  the 
Massachusetts  court  abated  with  the  death 
of  Mr.  Fletcher;  that  its  revival  was  pos- 
sible only  because  there  was  brought  into 
^fsxistence,  by  the  exercise  of  the  sovereign 
power  of  the  state,  a  representative  of  the 
decedent,  clothed  with  certain  powers  with 
respect  to  the  estate  of  decedent  within  the 
state;  and  that  the  decree  thereafter  ren- 
dred  in  the  suit  so  revived  is  without  effect 
save  upon  the  administrator  of  the  estate, 
who  was,  in  accordance  with  the  law  of  the 
place,  brought  upon  the  record. 

It  follows  that  the  judgment  should  be, 
and  it  is,  affirmed. 

Carpenter,  Ch.  J.,  and  McAIvsy,  Blslr, 
and  Moore,  JJ.,  concurred. 

Affirmed  by  Supreme  Court  of  United 
States  May  18,  1908,  210  U.  S.  82,  52  h. 
ed.  — ,  28  Sup.  Ct.  Rep.  702. 


INDIANA  SUPREME   COURT. 

WILLIAM  O.  ARMSTRONG,  Appt, 

v. 

STATE  OF  INDIANA. 

(—  Ind.  — ,  84  N.  E.  3.) 

Sunday   law  —  barber   shop  —  constlta- 
tlonallty. 

A  statute  requiring  the  closing  of  bar- 
ber shops  on  Sunday,  fixing  a  different 
penalty  for  its  violation  from  that  imposed 
for  violations  of  the  general  Sunday  law, 
violates  a  constitutional  provision  forbid- 
ding special  laws  for  the  punishment  of  mis- 
demeanora. 

(March  18,  1908.) 


Case  Note.  —  Speetal  penaUy  for  vtolo- 
Uon  of  Sundan  oloatttg  act. 

The  question  as  to  the  power  of  a  legisla- 
ture to  enact  a  special  law  prohibiting  the. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Criminal  Court  for  Marion 
County  convicting  him  of  violating  the  stat- 
ute requiring  the  Sunday  closing  of  bar- 
ber shops.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ryan  &  Rackelshaas  for  appel- 
lant. 

Messrs.  Alexander  O.  Gavins,  Henry 
M.  DowIIng,  Edward  M.  White,  with 
Mr.  James  Bingham,  for  appellee: 

The  law  is  valid. 

27  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
390,  392;  People  v.  Havnor,  149  N.  Y.  195, 
31  L.R.A.  689,  52  Am.  St.  Rep.  707,  43  N. 
E.  541 ;  People  v.  Bellet,  99  Mich.  151,  22 
L.R.A.  696,  41  Am.  St.  Rep.  689,  57  N.  W. 
1094;    State  ▼.  Sopher,  25   Utah,   318,   60 


L.R.A.  468,  95  Am.  St.  Rep.  848,  71  Pae. 
482;  E.X  parte  Northrup,  41  Or.  489,  69 
Pac.  445;  Breyer  v.  State,  102  Tenn.  103, 
60  S.  W.  769;  State  v.  Nichols,  28  Wash. 
628,  69  Pac.  372;  State  v.  Petit,  74  Minn. 
376,  77  N.  W.  225,  177  U.  S.  164,  44  L.  ed. 
716,  20  Sup.  Ct.  Rep.  666;  State  v.  Berg- 
feldt,  41  Wash.  234,  83  Pac.  177;  McClel- 
land T.  Denver,  36  Colo.  486,  86  Pac.  126. 

It  is  not  special. 

Ex  parte  Northrup;  State  v.  Sopher;  and 
State  V.  Nichols, — supra;  Tacoma  v.  Krech, 
15  Wash.  296,  34  L.R.A.  68,  46  Pac.  255; 
Groesch  v.  State,  42  Ind.  547;  Pennsylva- 
nia Co.  T.  State,  142  Ind.  428,  41  N.  E.  937; 
McClelland  v.  Denver,  supra;  Libermaa  v. 
State,  26  Neb.  464,  18  Am.  St.  Rep.  791,  42 
N.  W.  419. 


carrying  on  of  a  particular  occupation  on 
Sunday,  under  special   penalty,  is  a  much 


controverted   one,   owing   to   differences    of^was  admitted  that,  without  the  imposition 


opinion  among  the  courta  as  to  the  circum 
stances  under  which  a  valid  reason  exists 
for  singling  out  particular  classes  for  spe- 
cial regulation. 

In  Eden  v.  People,  161  HI.  296,  32  L.R.A. 
659,  52  Am.  St.  Rep.  365,  43  N.  E.  1108, 
where  a  law  had  been  passed  making  it  un- 
lawful to  keep  open  or  conduct  a  barber 
shop  on  Sunday,  under  a  $200  penalty  for 
each  offense,  the  court  held,  in  view  of  the 
provision  of  the  111.  Const.,  art.  4,  {  22, 
that,  "in  all  other  cases  where  a  general 
law  can  be  made  applicable,  no  special  law 
shall  be  enacted;"  and  the  fact  that  a  gen- 
eral law  (111.  Crim.  Code,  f  261)  provided 
that  "whoever  disturbs  the  peace  and  good 
order  of  society  by  labor  (works  of  neces- 
sity and  charity  excepted)  ...  on  Sun- 
day, shall  be  fined  not  exceeding  $25,"  that 
such  law  was  not  authorized  by  the  police 
power  of  the  state,  that  the  barber  was  de- 
prived of  his  liberty  and  property  without 
due  process  of  law,  and  that  it  was  a  spe- 
cial law,  constituting  class  legislation. 

In  State  V.  Oranneman,  132  Mo.  326,  33  S. 
W.  784,  an  act  making  it  a  misdemeanor  for 
any  person  to  carry  on  the  business  of  bar- 
bering  on  Sunday  (Laws  of  1895,  p.  ISO) 
was  held  to  be  a  special  law,  in  conflict  with 
the  constitutional  provision  prohibiting  a 
special  law  when  a  general  law  can  be  made 
applicable  (Mo.  Const,  art.  4,  f  53),  there 
being  a  prior  general  law  prohibiting  all 
kinds  of  labor  on  Sunday  (1  Rev.  Stat. 
1889.  {  352). 

But,  in  Breyer  v.  State,  102  Tenn.  103, 
50  S.  W.  769,  chap.  114  of  the  Laws  of 
Tennessee  of  1891,  making  it  a  misdemeanor 
for  any  person  to  carry  on  the  business  of 
barbering  on  Sunday  in  Tennessee,  and  im- 
posing a  heavier  penalty  on  that  misde- 
meanor than  is  imposed  by  the  general  law 
(act  of  1803,  taken  from  the  English  stat- 
ute, 29  Charles  II.)  upon  other  violations 
of  the  Sabbath  law,  was  held  not  unconsti- 
tutional, as  vicious,  arbitrary,  or  unnatural 
class  legislation,  and,  therefore,  valid.  In 
arriving  at  this  conclusion,  the  court  said: 
15  L.RJl.(N.S.) 


"A  day  of  rest  was  needed  for  this  most 
industrious   and  overworked  trade,   and   it 


of  heavier  penalties,  it  could  not  be  secured, 
for  none  were  willing  to  close  their  shops 
on  Sunday  unless  all  were  made  to  do  so. 
The  former  law  was  found  wholly  ineffect- 
ive. We  cannot  know  or  state  judicially 
what  reasons  controlled  the  legislature  in 
the  passage  of  the  act,  but  considerations 
like  these  would  constitute  sound  and  valid 
reasons  for  this  classification,  and  such 
classification  would  neither  be  arbitrary 
nor  unreasonable." 

And  in  People  v.  Bellet,  99  Mich.  151, 
22  L.R.A.  696,  41  Am.  St.  Rep.  589,  57  N. 
W.  1094,  a  statute  (act  No.  148,  Laws  of 
1893)  making  it  unlawful  for  barbers  to 
carry  on  their  business  on  Sunday,  and 
providing  a  special  penalty,  was  held  con- 
stitutional in  tnat  it  is  within  the  police 
power  of  the  state,  and  not  in  conflict  with 
any  express  provision  of  the  Constitution, 
nor  with  the  I4th  Amendment  of  the  United 
States  Constitution,  the  court  saying:  "It 
is  conceded  that  the  state,  in  the  exercise 
of  ito  police  power,  has  the  right  to  «nact 
Sunday  laws,  and  that  it  also  has  the  right 
to  provide  for  the  r^^Iation  and  restric- 
tion of  those  engaged  in  an  employment 
which,  in  and  of  itself,  may  prove  harm- 
ful to  the  community,  such  as  the  liquor 
traffic.  But  it  is  contended  that  the  busi- 
ness of  conducting  a  barber  shop  is  not  of 
this  class,  and  that  it  is  in  the  nature  of 
■class  legislation  to  prohibit  this  business 
under  more  severe  penalties  than  those  pro- 
vided for  the  conduct  of  other  legitimate 
business  on  Sunday.  We  do  not  deem  the 
act  in  question  open  to  such  objection.  By 
class  legislation,  we  understand  such  legis- 
lation as  denies  rights  to  one  which  are  ac- 
corded to  others,  or  inflicts  upon  one  in- 
dividual a  more  severe  penalty  than  is  im- 
posed upon  another  in  like  case  offending. 
.  .  .  In  the  present  case  it  may  have 
been  the  judgment  of  the  legislature  that 
those  engaged  in  the  particular  calling  were 
more  likely  to  offend  against  the  law  of  the 
state  providing  for  Sunday  closin<i;  than 
those  engaged  in  other  callings.     If  so,  it 
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'  The  incremse  In  the  severity  of  the  pen- 
alty over  that  fixed  by  the  general  Sunday 
law  was  a  matter  within  legislative  discre- 
tion. 

Breyer  v.  State  and  People  v.  Bellet,  su- 
pra; State  V.  Hogreiver,  IS2  Ind.  652,  45 
L.RA.  509,  63  N.  E.  921. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

Appellant  was  convicted  of  a  charge  of 
shaving  and  doing  worlc  pertaining  to  the 
trade  and  husiness  of  a  barber  and  keep- 
ing open  his  barber  shop  on  Sunday,  in  vio- 
lation of  an  act  approved  February  26, 
1907,  prohibiting  barbering  and  keeping 
open  barber  shops  on  Sunday.  Acts  1907, 
chap.  64,  p.  89. 

It  is  alleged  that  the  court  below  erred 
in  overruling  appellant's  motion  to  quash 
each  count  of  the  affidavit,  and  in  overruling 
his  motion  for  a  new  trial.  There  is  no 
formal  defect  in  the  affidavit,  but  it  is  as- 
sailed on  the  ground  that  the  statute  upon 


which  it  was  predicated  is  unconstitutional 
and  void.  The  statute  in  question  reads  as 
follows: 

"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Indiana,  that  it 
shall  be  unlawful  for  any  person  or  persons 
to  carry  on  or  engage  in  the  art  or  calling 
of  hair  cutting,  shaving,  hair  dressing  and 
sliampooing,  or  in  any  work  pertaining  to 
the  trade  or  business  of  a  barber,  on  the 
first  day  of  the  week,  commonly  called  Sun- 
day, except  such  person  or  persons  shall  be 
employed  to  exercise  such  art  or  calling  in 
relation  to  a  deceased  person. 

"Closed  Shops. 

"Sec.  2.  That  it  shall  be  unlawful  for  any 
such  person  or  persons,  association,  firm, 
corporation,  or  club  to  Inep  open  their 
shops  or  places  of  business  aforesaid,  on 
said  first  day  of  the  week,  commonly  called 
Sunday,  for  any  of  the  purposes  mentioned 
in  {  1  of  this  act:  Provided,  however,  that 
nothing  in  this  act  shall  apply  to  persons 


became  a  question  of  policy  as  to  whether  a 
more  severe  penalty  should  not  be  provided 
for  engaging  in  that  particular  business  on 
Sunday  than  that  inflicted  upon  others  who 
refuse  to  cease  from  their  labors  one  day 
in  seven." 

In  SUte  v.  Petit,  74  Minn.  376,  77  N. 
W.  225,  Affirmed  in  177  U.  S.  164,  44  L.  ed. 
716,  20  Sup.  Ct.  Rep.  666  (noted  in  Anit- 
BTBONO  V.  State),  the  court  held  that  a 
proviso  (Laws  of  Minnesota  1887,  chap. 
64)  that  keeping  open  a  barber  shop  on 
Sunday  for  the  purpose  of  cutting  hair, 
etc.,  shall  not  be  deemed  a  work  of  neces- 
sity or  charity,  added  to  Minn.  Gen.  Stat. 
1894,  {  6613,  did  not  constitute  class  legis- 
lation, or  place  a  special  penalty  on  bar- 
bers, even  though  it  thereby  made  their 
work  one  not  of  necessity  as  a  matter  of 
law,  while,  as  to  other  kinds  of  labor  or 
business,  that  question  was  left  to  be  deter- 
mined as  one  of  fact.  This  decision  was 
placed  on  the  ground  that  such  regulation 
comes  within  the  police  power  of  the  state, 
as  its  main  object  was  to  protect  the  em- 
ployees by  insuring  them  a  day  of  rest,  and 
that  it  was  not  an  arbitrary  class  distinc- 
tion. 

In  McClelland  v.  Denver,  36  Colo.  486,  86 
Pac.  126,  an  ordinance  making  it  a  mis-' 
demeanor  to  keep  open  or  conduct  a  barber 
shop  on  Sunday  was  held  not  obnoxious  to 
the  constitutional  provision  against  class 
legislation,  although  a  general  law  of  that 
state  (Mills's  Anno.  Stat.  S  1371)  inhibits 
all  labor  on  Sunday,  works  of  necessity 
and  charity  excepted,  and  a  later  general 
law  (Laws  of  1893,  p.  125)  makes  it  a  mis- 
demeanor for  any  person  to  carry  on  the 
business  of  barbering  on  Sunday  in  any 
city  of  the  first  or  second  class. 

And  in  People  v.  Havnor,  149  N.  Y.  196, 
81  L.R.A.  689,  62  Am.  St.  Rep.  707,  43  N. 
15  L.KA.(N.S.} 


E.  641,  Affirming  1  App.  Div.  469,  37  N.  Y. 
Supp.  314  (writ  of  error  dismissed  for  want 
of  jurisdiction  in  170  U.  S.  408,  42  L.  ed. 
1087,  18  Sup.  Ct  Rep.  631),  it  was  held  that 
an  act  (Laws  of  1896,  chap.  823)  making  it 
a  misdemeanor  for  any  person  to  cany  on  or 
engage  in  the  barber  business  on  Sunday  ex- 
cept in  New  York  city  and  Saratoga  Springs, 
where  such  business  may  be  carried  on  until 
I  F.  K.  of  that  day,  was  a  valid  exercise 
of  the  police  power,  as  it  tended  to  promote 
the  public  health  by  protecting  citizens  from 
overwork  by  requiring  the  observance  of 
Sunday  as  a  general  day  of  rest;  that  it 
did  not  constitute  unlawful  class  legisla- 
tion; that  it  worked  no  deprivation  m  lib- 
erty or  property;  and  that  it  did  not  vio- 
late the  constitutional  guaranty  of  equal 
protection  of  the  laws.  The  decision,  how- 
ever, was  by  a  divided  court,  three  of  seven 
judges  strongly  dissenting  on  the  ground 
that  the  act  was  vicious  class  legislation, 
indefensible  under  any  reasonable  or  proper 
exercise  of  police  power,  and  in  conflict 
with  the  I4th  Amendment  of  the  United 
States  Constitution,  guaranteeing  equal  pro- 
tection of  the  laws.  The  result,  therefore, 
as  was  said  by  Judge  Bartlett,  dissenting, 
necessarily  leads  to  the  conclusion  that  "the 
legislature,  by  permitting  barber  shopa  to 
remain  open  for  a  portion  of  the  first  day 
of  the  week  in  two  localities  of  the  state, 
necessarily  proceeded  upon  the  theory  that 
the  business  of  the  barber  is  a  work  of  neces- 
sity, contributing  to  the  comfort  of  the 
community;"  for  {  263  of  the  Penal  Code 
provides  that  all  labor  on  Sunday  is  pr6- 
hibited  excepting  the  works  of  necessity  or 
charity;  and,  in  the  light  of  this  reasoning, 
it  is  difficult  to  justify  the  extreme  rul- 
ing of  the  majority  of  the  court.  The  same 
law  is  upheld  in  People  ex  rel.  Hobach  t. 
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who  eonBcientionely  I)elieye  the  aeventh  day 
of  the  week  should  be  obserred  as  the  Sab- 
bath, and  who  actually  refrain  from  secular 
business  on  that  day. 

"Penalty. 

"Sec.  3.  Every  person  violating  any  of  the 
provisions  of  this  act  shall,  upon  conviction 
thereof,  be  punished  by  a  fine  of  not  less 
than  $10  nor  more  than  $25  for  each  of- 
fense, to  which  may  be  added  imprisonment 
in  the  county  jail  not  more  than  thirty 
days."    Acts  1907,  chap.  64,  p.  89. 

At  the  time  of  enacting  the  foregoing 
act,  the  following  statute  wa»  -  in  force, 
to  wit: 

"Sabbath  Breaking. 

"Sec.  467.  Whoever,  being  over  fourteen 
years  of  age,  is  found  on  the  first  day  of 
the  week,  commonly  called  Sunday,  rioting, 
hunting,  fijshing,  quarreling,  at  common 
labor  or  engaged  in  his  usual  avocation, 
works  of  charity  and  necessity  only  except- 
ed, shall  be  fined  not  less  than  $1  nor  more 


than  $10;  but  nothing  herein  contained 
shall  be  construed  to  affect  such  as  con- 
scientiously observe  the  seventh  day  of  the 
week  as  the  Sabbath,  travelers,  and  those 
engaged  in  conveying  them,  families  remov- 
ing, keepers  of  toll  bridges  and  toll  gates, 
ferrymen  acting  as  such,  and  persons  en- 
gaged in  the  publication  and  distribution 
of  news."    Acts  1905,  chap.  169,  p.  602. 

This  statute,  with  immaterial  changes, 
has  been  in  force  continuously  since  the 
year  1817  (Acts  1817,  p.  314),  and  has 
been  uniformly  held  to  be  constitutional 
and  valid.  Vogelsong  v.  State,  9  Ind.  112, 
114;  Foltz  V.  State,  33  Ind.  215,  216; 
Johns  V.  State,  78  Ind.  332,  333,  41  Am. 
Rep.  677;  Shaw  v.  Williams,  87  Ind.  168, 
169,  44  Am.  Rep.  756;  State  v.  Hogreiver, 
162  Ind.  652,  660,  46  L.RJk.  504,  63  N. 
E.  921.  This  general  statute  has  been  held 
to  prohibit  a  barber  from  shaving  custom- 
ers on  Sunday  in  the  ordinary  exercise  of 
his  vocation.  Ungericht  v.  State,  119  Ind. 
379,  12  Am.  St.  Rep.  419,  21  N.  E.  1082. 


Kings  Coimty,  13  Misc.  687,  36  N.  Y.  Supp. 
19. 

The  following  cases,  although  not  dis- 
cussing the  question  of  the  validity  of  legis- 
lation imposing  a  penalty  on  a  particular 
class  for  laboring  on  Sunday,  with  reference 
to  the  fact  that  it  is  different  from  that 
imposed  for  the  performance  of  other  labor 
on  Sunday,  are  of  interest  in  connection 
with  the  subject  under  discussion  as  hin- 
ging upon  the  same  point;  viz.,  whether  the 
legislation  in  question,  in  singling  out  a  par^ 
ticular  class,  makes  a  reasonable  or  an  ar- 
bitrary classification. 

Thus,  in  Ex  parte  Westerfleld,  66  Cal. 
560,  36  Am.  Rep.  47,  a  law  making  it  a 
misdemeanor  for  any  person  to  engage  in 
the  business  of  baking,  etc.,  on  Sunday,  was 
held  to  be  a  special  law  and  in  conflict  with 
Cal.  Const.,  art.  4,  i  26,  which  provides  that 
the  legislature  shall  not  pass  local  or  spe- 
cial laws  for  the  punishment  of  crimes  and 
misdemeanors. 

And  again,  in  Ex  parte  Jentzsch,  112  Cal. 
468,  32  L.R.A.  666,  44  Pac.  803,  a  law 
making  it  a  misdemeanor  to  keep  open  and 
oonduct  a  barber  shop  on  Sunday  after  12 
noon,  etc.,  was  held  to  be  special  legislation, 
prohibited  by  the  above-noted  provision  of 
the  California  Constitution,  to  be  based 
upon  arbitrary  classification,  an  improper 
exercise  of  the  police  power,  and  an  undue 
restraint  of  personal  liberty;  and  therefore 
unconstitutional  and  void. 

And  in  Ragio  v.  State,  86  Tenn.  272,  6 
8.  W.  401,  the  Acts  of  1887,  chap.  106,  mak- 
ing it  a  misdemeanor  for  any  barber  to  keep 
open  his  bath  rooms  on  Sunday,  but  not  pro- 
hibiting other  persons  from  doing  so,  was 
held  class  legislation,  in  violation  of  Tenn. 
Const.,  art.  11,  I  8,  which  provides  that  thi 
l^slature  shall  have  no  power  to  suspenc) 
any  general  law  for  the  benefit  of  any  par- 
16  L.R.A.(N.S.» 


ticular  person  or  persons,  and  reserves 
rights,  privileges,  immunities,  and  exemp- 
tions to  all  classes  of  individuals  equally, 
as  it  prescribed  a  penalty  which  would  ap- 
ply to  barbers  only. 

But  in  State  v.  Bergfeldt,  41  Wash.  234, 
83  Pac.  177,  Washington  Laws  of  1903,  p. 
68,  prohibiting  the  business  of  barbering  on 
Sunday,  were  held  not  to  contravene  the 
stato  constitutional  provision  against  class 
legislation  or  special  privilege,  nor  to  be 
in  conflict  with  the  14th  Amendment  of  the 
United  States  Constitution.  In  so  hold- 
ing, the  court  sanctioned  the  decision  of 
State  V.  Nichols,  28  Wash.  628,  60  Pac.  372, 
which  expressly  overruled  Tacoma  v.  Krech, 
IS  Wash.  296,  34  L.R.A.  68,  46  Pac.  265. 
which  held  that  a  city  ordinance  prohibit- 
ing barbers  from  pursuing  their  calling,  on 
Sunday  was  void  as  an  act  of  special  legis- 
lation, in  violation  of  the 'state  Constitu- 
tion, as  it  singled  out  one  class  of  people, 
and  imposed  restrictions  on  them  which 
were  not  imposed  on  other  citizens  alike. 

Again,  in  Ex  parte  Northrup,  41  Or.  489, 
69  Pac.  445,  it  was  held  that  Laws  of  1901, 
p.  17,  making  it  a  misdemeanor  for  any 
person  to  carry  on  the  business  of  barbering 
on  Sunday  in  Oregon,  was  not  special  legis- 
lation for  the  punishment  of  crimes  and 
misdemeanors,  as  inhibited  by  Or.  Const., 
art.  4,  i  23,  subdivision  2,  simply  because 
it  added  a  penalty  for  an  infraction  of  the 
law;  that  such  law  was  a  proper  exercise 
of  the  police  power,  not  constituting  class 
legislation,  and  that  it  did  not  deprive  any- 
one of  liberty  or  property  without  due 
process  of  law. 

For  constitutionality  of  Sunday  laws  gen- 
•rally,  see  note  to  Judeflnd  v.  State,  22  L. 
R.A.  721. 
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See  also  Phillips  ▼.  Innes,  4  Clark  &  F. 
234;  SUte  v.  Frederick,  45  Ark.  347,  55 
Am.  Rep.  555;  SUte  v.  Wellott,  54  Mo. 
App.  310;  State  v.  Granneman,  132  Ma 
326,  33  S.  W.  784;  Com.  v.  Waldman,  140 
Pa.  89,  U  L.RJk.  663,  21  Atl.  248;  Ex 
parte  Kennedy,  42  Tex.  Crim.  Rep.  149, 
51  LJI.A.  271,  58  S.  W.  129;  State  v.  Nee- 
bit,  8  Kan.  App.  109,  64  Pac.  326.  The 
^neral  statute,  requiring  cessation  from 
labor  one  day  out  of  seven,  and  designating 
£unday  as  such  day  of  rest,  is  upheld  as  a 
legitimate  exercise  of  the  police  power  of 
the  state.  It  is  universally  conceded  that 
^cessation  from  the  ordinary  callings  in 
life  for  one  day  in  each  week  tends  to  con- 
serve the  health  and  comfort  of  the  citizen, 
and  to  promote  the  welfare  of  society. 
TJnder  the  general  Sunday  statute,  the  max- 
imum penalty  is  a  fine  not  exceeding  $10 
'  And  the  minimum  $1 ;  and  under  this  special 
statute  the  minimum  penalty  is  a  fine  of  $10 
and  the  maximum  a  fine  of  $25  and  impris- 
onmi'iit  in  the  county  jail  for  30  days. 
It  is  charged  that  this  act  violates  various 
-constitutional  provisions,  and  particularly 
that  part  of  t  22  of  article  4  of  the  state 
Constitution  which  provides  that  "the  gen- 
eral assembly  shall  not  pass  local  or  spe- 
cial laws  in  any  of  the  following  enu- 
merated cases,  that  is  to  say,  .  .  .  for 
the  punishment  of  crimes  and  misdemean- 
ors;" and  also  violates  i  23  of  article  4, 
which  reads  as  follows:  "In  all  the  cases 
-enumerated  in  the  preceding  section,  and 
in  all  other  cases  where  a  general  law  can 
lie  made  applicable,  all  laws  shall  be  gen- 
eral, and  of  uniform  operation  throughout 
-the  state."  The  evils  resulting  from  local 
and  special  legislation  were  flagrant,  and 
constituted  an  influential  cause  for  the 
convening  of  the  constitutional  convention 
of  1851.  That  convention  adopted  the  pres- 
ent Constitution,  which  embodies  and  em- 
phasiTCS  the  principle  that,  so  far  as  prac- 
ticable, laws  shall  be  general;  and  the  wis- 
dom of  this  policy  has  become  and  is  be- 
coming constantly  more  conspicuous.  Lo- 
■cal  and  special  laws  are  forbidden  in  a 
number  of  specified  instances,  and  then  it  is 
-comprehensively  provided  that,  in  all  other 
cases  where  a  general  law  can  be  made  ap- 
plicable, the  laws  shall  be  general  and  of 
uniform  operation  throughout  the  state. 
The  act  under  consideration  was  not  de- 
signed primarily  to  protect  the  class  to 
which  it  relates  from  fraud  and  oppression, 
•or  to  safeguard  the  well-being  of  a  class  of 
laborers  peculiarly  oppressed,  helpless,  and 
dependent,  but  its  chief  object  was  to  en- 
force the  observance  of  Sunday  as  a  day 
of  rest.  The  validity  of  general  laws  to 
that  end  has  been  upheld  by  this  court  and 
%y  all  other  courts  of  the  Union,  from  co- 
16  L.R.A.(N.8.) 


lonial  days  to  the  present;  and  the  pro- 
priety and  necessity  of  such  regulations  for 
the  physical  and  moral  well-being  of  the 
people  cannot  be  questioned.  This  statute 
attempts  by  special  act  to  do  what  plainly 
could  be,  and  for  ninety  years  had  been, 
done  by  a  general  statute.  The  courts  of 
some  states  have  upheld  legislative  enact- 
ments relating  to  a  particular  class  of  la- 
borers upon  the  ground  that  their  hours  of 
labor  were  unusually  long;  and,  if  we  were 
confronted  with  a  statute  primarily  to 
limit  the  hours  of  continuous  service  to 
which  a  laborer  could  be  subjected,  or  to 
relieve  employees  of  burdens  peculiar 
to  the  barber's  vocation,  and  to  which 
penalties  were  incidentally  appended,  a  dif- 
ferent question  would  be  presented.  But 
the  act  in  question  merely  makes  the  dese- 
cration of  the  Sabbath  by  a  barber  a  special 
crime,  and  to  that  affixes  punishment  dif- 
ferent from  that  imposed  upon  others  for 
like  offenses,  and  clearly  falls  within  the 
inhibition  of  {  22  of  article  4  of  the  Con- 
stitution of  this  state.  State  v.  Granne- 
man, supra;  Eden  v.  People,  161  III.  296, 
32  L.R.A.  669,  52  Am.  St.  Rep.  366, 
43  N.  E.  1108;  Ex  parte  Jentzseh,  112  Cat. 
468,  32  L.R.A.  664,  44  Pac.  803;  Ex  parte 
Westerfleld,  56  Cal.  660,  36  Am.  Rep.  47. 

Article  4,  {  22,  111.  Const.,  provides  that 
"in  all  other  cases  where  a  general  law 
can  be  made  applicable,  no  special  law  shall 
be  enacted."  The  Missouri  Constitution 
provides  that  "the  general  assembly  shall 
not  pass  any  local  or  special  law,"  and, 
"where  a  general  law  can  be  made  appli- 
cable, no  local  or  special  law  shall  be  en- 
acted." The  Constitution  of  California 
provides  that  "the  legislature  shall  not  pass 
local  or  special  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say:  .  .  . 
Second,  for  the  punishment  of  crimes  and 
misdemeanors."  [Art.  4,  {  26.]  The  cases 
cited  from  Illinois,  Missouri,  and  California 
were  decided  upon  constitutional  grounds 
similar  to  our  own,  and  upon  the  principle 
that  the  statutes  in  question  were  special 
class  legislation  within  constitutional  pro- 
hibitions, and  those  cases  are  consequently 
persuasive  authorities  in  the  decision  of 
this  case.  It  is  well  settled  that  a  law  is 
not  necessarily  general  merely  because  it 
operates  upon  all  witiiin  a  defined  class, 
but  back  of  that  fact  must  be  found  a  sub- 
stantial reason  why  it  is  made  to  ope- 
rate only  upon  such  class.  Classifications, 
when  allowable,  can  only  be  made  upon 
natural,  intrinsic,  or  constitutional  distinc- 
tions, and  special  privileges,  peculiar  disa- 
bilities, or  burdensome  conditions  in  the 
exercise  of  a  common  right  may  not  be 
conferred  or  imposed  upon  a  class  of  per- 
sons arbitrarily  selected  from  the  general 
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body  of  citizens,  standing  in  the  same  rela- 
tion to  the  subject-matter  of  the  lav. 
Kraus  r.  Lehman  (Ind.)  83  K.  E.  714;  Bed- 
ford Quarries  Co.  v.  Bough,  168  Ind.  671, 
U  L.R.A.(N.S.)  418,  80  N.  E.  529;  Long- 
view  V.  Crawfordsville,  164  Jnd.  117,  68 
L.R.A.  622,  7»  N.  E.  78.  The  class 
against  which  this  act  was  directed  was 
manifestly  chosen  arbitrarily,  and  with- 
out substantial  ground  upon  which  to  jus- 
tify diversity  of  legislation.  The  business 
of  barbering  is  cleanly  in  itself,  and  ordi- 
narily conducted  in  a  quiet  and  orderly 
way;  and  the  suspension  of  such  work  on 
Sunday  cannot  be  said  to  promote  the 
health,  comfort,  safety,  and  welfare  of  so- 
ciety in  general  in  any  manner  or  to  any 
degree  other  and  different  from  the  cessa- 
tion of  work  in  other  ordinary  vocations  of 
life.  It  must  follow,  therefore,  that  this 
act  is  special  legislation,  and  violative  of 
the  Constitution,  and  void. 

The  attorney  general  has  cited  a  number 
of  cases  in  seeming  conflict  with  the  deci- 
sion of  the  courts  of  Illinois,  Missouri,  and 
California,  and  announcing  conclusions  dif- 
ferent from  that  at  which  we  have  arrived. 
In  the  cases  of  People  v.  Bellet,  99  Mich. 
151,  22  L.R.A.  696,  41  Am.  St.  Rep.  589, 
57  N.  W.  1094;  People  v.  Havnor,  149  N. 
Y.  195,  31  L.R.A.  689,  62  Am.  St.  Rep. 
707,  43  N.  E.  641;  State  v.  Sopher,  25 
UUh,  318,  60  L.RJk..  468,  95  Am.  St.  Rep. 
845,  71  Pac.  482,  and  State  v.  Bergfeldt, 
41  Wash.  234,  83  Pac.  177,  it  was  held 
that  a  Sunday  statute  similar  to  ours  did 
not  violate  the  constitutional  provision 
that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process 
of  law,"  nor  the  provisions  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States.  The  case  of  Breyer  v.  State, 
102  Tenn.  103,  50  S.  W.  769,  was  rested 
largely  upon  the  Michigan  case,  and  the 
Constitution  of  Michigan  does  not  forbid 
local  and  special  legislation.  The  Minne- 
sota statute  prohibits  all  labor  on  Sunda; 
except  works  of  necessity  and  charity,  and 
declares  that  keeping  open  a  barber  shop 
shall  not  be  deemed  a  work  of  necessity  or 
charity.  It  was  held  that  the  legislature 
had  not  exceeded  constitutional  bounds  in 
declaring,  as  a  matter  of  law,  that  keeping 
open  barber  shops  on  Sunday  is  not  a  work 
of  necessity  or  charity,  while,  as  to  other 
kinds  oi  labor,  that  question  is  left  to  be 
determined  as  one  of  fact.  State  v.  Petit, 
74  Minn.  376,  77  N.  VV.  225,  177  U.  8.  164, 
44  L.  ed.  716,  20  Sup.  Ct.  Rep.  666.  We 
do  not  regard  this  holding  as  necessarily  in 
conflict  with  our  own  conclusion,  since  we 
have  already  seen  the  ordinary  work  of  a 
barber  has  been  detiided  in  this  state  not 
to  be  a  work  of  necessity  or  charity,  and  to 
15  x..R.A.(N.8.) 


be  punishable  under  the  general  Sunday 
law.  In  Ex  parte  Northrup,  41  Or.  489, 
69  Pac.  445,  the  court  said:  "Kor  does  it 
seem  to  us  that  the  act  can  be  characterized 
as  special  legislation  because  there  is  no 
general  Sunday  law  within  the  state."  The 
case  of  McClelland  v.  Denver,  36  Colo.  486, 
86  Pac.  126,  involves  a  city  ordinance  only, 
and  is  not  so  influential  as  an  authority  as 
other  cases  cited.  These  diverse  holdings 
cannot  be  fully  reconciled  or  harmonized, 
but,  in  the  light  of  all  the  reasoning  there- 
in contained,  it  is  our  conclusion  that  the 
act  under  consideration  contravenes  the 
fundamental  law  of  this  state  forbidding 
special  legislation  for  the  punishment  of 
crimes  and  misdemeanors,  and  is  according- 
ly void.  It  follows  that  the  motion  to 
quash  should  have  been  sustained. 

The  judgment  is  reversed,  with  directions 
to  sustain  appellant's  motion  to  quash  each 
count  of  the  affidavit. 

Monks,  Ch.  J.,  absent. 
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GEORGE  ELLA  NELSON  et  aL 

V. 

GEORGE  R.  BLINN,  Receiver,  etc.,  of  Ma- 
bel E.  Allen,  Appt. 

(197  Mass.  279,  83  N.  E.  889.) 

Absentee  —  dlstribntion  of  property. 

A  statute  for  the  distribution,  after  rea- 
sonable notice,  of  the  property  of  one  who 
has  absented  himself  for  fourteen  years, 
does  not  violate  his  constitutional  property 
rights. 

(February  25,  1908.) 

APPEAL  by  defendant  from  a  decree  of 
the  Supreme  Judicial  Court  for  Suffolk 
County  distributing  the  estate  of  Mabel  E. 
Allen.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  R.  Blinn,  in  propria  perso- 
na: 

The  statute  is  unreasonable  and  uncon- 
stitutional in  that,  without  safeguarding  the 
interests  of  the  absentee,  his  property  is 
simply  transferred,  without  due  process  of 
law,  to  other  persons. 

Sanford  v.  Hampden  Paint  k  Chemical  Co. 
179  Mass.  10,  60  N.  E.  399;  Rogers  v.  Nich- 
ols, 186  Mass.  440,  71  N.  E.  950;  Bigelow 


Note.  —  The  constitutionality  of  stat- 
utes providing  for  administration  of  the  es- 
tates of  absentees  is  discussed  in  a  case 
note  to  Grandy  v.  Kennedy,  4  L.R.A.(N.S.) 
944. 
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T.  Bemis,  2  Allen,  496;  C«rr  ▼.  Brown,  20 
R.  I.  217,  38  L..R.A.  204,  78  Am.  St.  Rep. 
855,  38  Atl.  9;  Clapp  ▼.  Houg,  12  N.  D.  600, 
65  L.RJ^.  757,  102  Am.  St.  Rep.  589,  98  N. 
W.  710. 

Mr.  Amos  Ij.  Taylor,  for  appellees: 

The  statute  is  constitutional. 

Cunniug  v.  Reading  School  Dist.  198  U.  S. 
468,  49  L.  ed.  1125,  25  Sup.  Ct.  Rep.  721. 

All  rights  of  property  in  this  common- 
wealth are  held  subject  to  reasonable  con- 
trol. 

Com.  V.  Alger,  7  Gush.  53;  Com.  v.  Col- 
ton,  8  Gray,  488;  Blair  r.  Forehand,  100 
Mass.  136,  1  Am.  Rep.  94;  Johnson  t.  Oris- 
wold,  179  Mass.  680,  61  N.  E.  214;  Salem  v. 
Maynes,  123  Mass.  372;  Nickerson  v.  Bos- 
ton, 131  Mass.  306;  Rideout  v.  Knox,  148 
Mass.  368,  2  L.R.A.  81,  12  Am.  St.  Rep. 
560,  19  N.  E.  390;  Smith  v.  Morse,  148 
Mass.  407,  19  N.  E.  393;  Citizens'  Gas- 
light Co.  T.  Wakefield,  161  Mass.  432, 
31  L.R.A.  457,  37  N.  E.  444;  Re  House 
Bill  No.  1230,  163  Mass.  589,  28  L.R.A. 
344,  40  N.  E.  713;  Prince  y.  Crocker,  166 
Mass.  347,  32  L.RJ^.  610,  44  N.  E.  446; 
Brown's  Case,  173  Mass.  498,  53  N.  E.  998 ; 
Bumpus  T.  French,  179  Mass.  131,  60  N.  E. 
414;  Com.  r.  Pear,  183  Mass.  242,  67  L.R. 
A.  935,  66  N.  E.  719;  John  P.  Squire  A,  Co. 
T.  Tellier,  185  Mass.  18,  102  Am.  St.  Rep. 
322,  69  N.  E.  312;  Com.  t.  Interstate  Consol. 
Street  R.  Co.  187  Mass.  436,  11  L.RJI. 
(K.S.)  973,  73  N.  E.  530;  Com.  v.  Sisson, 
189  Mass.  247,  1  L.R.A.(N.S.)  762,  109  Am. 
St.  Rep.  630,  75  N.  E.  619 ;  Com.  v.  Strauss, 
191  Mass.  645,  11  L.R.A.(N.S.)  968,  78  K. 
E.  136;  Raymond  v.  Com.  192  Mass.  486,  78 
N.  E.  614. 

The  statute  is  valid  as  a  proceeding  in 
rem. 

Hamilton  v.  Brown,  161  U.  S.  266,  40  I>. 
ed.  691,  16  Sup.  Ct.  Rep.  585;  Bonnemort 
V.  Gill,  167  Mass.  338,  45  N.  E.  768;  Loring 
T.  Hildreth,  170  Mass.  328,  40  L.R.A.  127, 
64  Am.  St.  Rep.  301,  49  N.  E.  662;  Tyler  v. 
Registration  Ct.  Judges,  175  Mass.  71,  61 
L.R.A.  433,  55  N.  E.  812;  Short  t.  Caldwell, 
155  Mass.  57,  28  N.  E.  1124. 

And  as  a  statute  of  limitations. 

Bigelow  T.  Bemis,  2  Allen,  496 ;  Sanford  ▼. 
Hampden  Paint  &  Chemical  Co.  179  Mass. 
10,  60  N.  E.  399;  Dunbar  t.  Boston  &  P. 
R.  Corp.  181  Mass.  383,  63  N.  E.  916;  Rogers 
T.  Nichols,  186  Mass.  440,  71  K.  E.  950. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  appellant  was  appointed  the  receiver 
of  the  estate  of  an  absentee  from  the  com- 
monwealth, under  Rev.  Laws,  chap.  144,  as 
amended  by  Stat.  1904,  chap.  206.  p.  178. 
After  due  proceedings  in  the  management 
15  L.R.A.(N.S.) 


and  settlement  of  the  estate  of  the  absentee, 
more  than  fourteen  years  having  elapsed 
since  the  time  of  her  disappearance,  as  found 
and  recorded  by  the  court,  a  petition  for  dis- 
tribution of  the  estate  was  filed  in  the  pro- 
bate court,  and,  after  proper  notice  and 
regular  proceedings,  a  decree  was  made,  or- 
dering distribution  in  accordance  with  the 
prayer  of  the  petition.  The  case  is  before 
us  on  an  appeal,  and  the  only  question  raised 
is  whether  the  statute  referred  to  is  consti- 
tutional. 

The  appellant  relies  upon  art.  10  of 
the  Declaration  of  Rights,  which  guar- 
antees to  every  individual  protection  in 
the  enjoyment  of  his  life,  liberty,  and  prop- 
erty, and  upon  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  which 
declares  that  no  state  shall  deprive  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law.  As  applied  to  a  case  like 
the  present,  the  prohibition  in  the  Amend- 
ment just  referred  to  is  as  broad  as  the  gen- 
eral provision  in  the  Constitution  of  Massa- 
chusetts. 

The  unanimous  opinion  of  the  justices  of 
the  Supreme  Court  of  the  United  States, 
upon  a  similar  statute,  in  the  case  of  Cun- 
nius  ▼.  Reading  School  Dist.  198  U.  S. 
468,  49  L.  ed.  1125,  26  Sup.  Ct.  Rep.  721, 
may  be  treated  as  a  sufficient  authority,  ex- 
cept so  far  as  the  different  provisions  of  the 
statutes  modify  the  questions  involved.  This 
case  arose  upon  a  statute  of  Pennsylvania, 
whose  constitutionality  was  sustained  by  a 
unanimous  decision  of  the  supreme  court  of 
that  state,  reported  in  206  Pa.  469,  98  Am. 
St.  Rep.  790,  66  Xtl.  16.  In  each  decision  a 
distinction  was  pointed  out  between  those 
statutes  which  authorize  a  settlement  of  the 
estate  of  a  deceased  person,  under  which  the 
proceedings  are  void  and  the  whole  jurisdic- 
tion gone  if  the  person  is  in  fact  alive,  and 
statutes  like  the  present,  in  which  a  state 
undertakes  to  deal  with  property  within  its 
jurisdiction  when  its  owner  has  abandoned 
it,  or,  for  some  other  reason,  cannot  be 
found.  Said  Mr.  Justice  Mitchell,  speaking 
for  the  supreme  court  of  Pennsylvania  in 
the  case  just  cited:  "It  is  a  wise  and  just 
statute  of  sequestration  and  conservation  of 
property  which  is  without  a  known  owner, 
whether  the  late  owner  has  abandoned  it  (as 
in  the  present  case),  or  the  title  has  de- 
volved upon  others  by  his  death  not  being 
presently  ascertainable.  The  statute  steps 
in  to  provide  a  care  taker,  and  to  vest  the 
present  benefit  in  those  who  appear  to  be  the 
owners,  with  as  complete  provision  as  is 
practicable  for  the  re-establishment  of  the 
rights  and  possession  of  the  absentee  on  his 
reappearance.  That  the  state  must  have 
some  such  power  is  manifest.  The  property 
is  within  its  jurisdiction  and  under  its  pro- 


Digitized  by 


Google 


1908. 


NELSON  ▼.  BlilNN. 


668 


tection.  It  is  not  in  the  interests  of  order 
or  good  government  that  property  should  lie 
ownerless  or  open  to  conflicting  claims.  If 
the  absentee  be  really  dead,  it  is  conceded 
that  the  proceeding  is  unimpeachable.  But, 
if  he  be  dead  so  far  as  can  be  learned,  though 
death  be  not  absolutely  proved,  yet  the  effect 
to  the  state  is  the  same,  there  is  property 
in  its  charge,  without  a  recognized  owner. 
It  must  have  power  to  meet  such  a  case,  or 
one  of  its  chief  functions  as  a  government 
must  go  unperformed."  The  subject  is  very 
fully  and  ably  considered  by  Mr.  Justice 
White  in  giving  the  opinion  of  the  Supreme 
Court  of  the  United  States  in  the  same  case, 
and  the  legality  and  propriety  of  the  exer- 
cise of  this  governmental  right  is  established 
historically  as  well  as  by  sound  reasoning. 
In  view  of  these  decisions  the  cases  of  Carr 
▼.  Brown,  20  B.  I.  217,  38  L.R.A.  294,  78  Am. 
St.  Rep.  856,  38  Atl.  9,  and  Clapp  t.  Houg, 
12  N.  D.  eOO,  66  L.R.A.  767,  102  Am.  St. 
Rep.  689,  98  N.  W.  710,  so  far  as  they  pre- 
sent a  different  view,  should  not  be  followed. 

In  the  fundamental  principles  upon  which 
tile  laws  rests  there  is  no  difference  between 
the  statute  in  Massachusetts  and  that  in 
Pennsylvania.  Each  alike  makes  a  reason- 
able provision  for  notice.  As  the  proceeding 
is,  in  its  nature,  in  rem,  a  personal  notice  to 
the  absentee,  which,  in  most  cases,  would  be 
impossible,  is  not  necessary  to  its  validity. 
The  constitutionality  of  our  statute  was  as- 
•nmed  by  the  parties  and  the  court  in  George 
V.  Clark,  186  Mass.  426,  71  N.  E.  809,  and  in 
Purdon  v.  Blinn,  192  Mass.  387,  78  N.  E. 
462. 

The  only  part  of  our  statute  that  is  not 
covered  by  the  decision  of  the  Supreme  Court 
of  the  United  States  is  that  which  relates 
to  the  distribution  of  the  property.  As 
bearing  upon  that,  the  language  of  Mr.  Jus- 
tice Mitchell  in  206  Pa.  469,  98  Am.  St  Rep. 
790,  66  Atl.  16,  is  pertinent.  He  says: 
'^ttt  there  must  be  a  limit  beyond  which  the 
state  is  not  bound  to  have  its  laws  set  at 
defiance  by  the  whim  of  an  individual,  and 
property  kept  in  abeyance  as  to  its  owner- 
ship. If  a  child  having  title  to  property 
is  taken  out  of  the  state  and  never  heard  of 
again,  it  would  be  nearly  a  century  before  it 
could  be  said  with  certainty  that  such  own- 
er was  dead.  The  state  is  not  bound  to  have 
the  regular  and  lawful  use  and  ownership 
of  property  subject  to  such  restrictions  and 
uncertainty.  If  a  f&ir  and  reasonable  pro- 
vision is  made  for  the  protection  of  the  own- 
er in  case  of  his  reappearance,  the  state  has 
not  exceeded  its  constitutional  powers." 

The  jtatute  in  Pennsylvania  provides  that 
a  distribution  of  the  estate  of  the  absentee 
may  be  made  in  proceedings  commenced  after 
he  has  been  absent  and  his  whereabouts  have 
been  unknown  for  seven  years,  and  it  would 
\5  L.R.A.(N.8.) 


seem  that  the  estate  might  be  settled  and  tht 
distribution  ordered  within  a  comparatively 
short  time  after  the  expiration  of  the  seven 
years.  Upon  such  distribution,  the  distrib- 
utees must  give  security,  to  be  approved  by 
the  court,  that  they  will  refund  the  amounts 
received,  with  interest,  should  the  absentee 
in  fact  be  alive ;  but,  if  they  are  not  able  to 
give  such  secui'ity,  the  money  is  to  be  put 
at  interest,  and  the  interest  paid  only  to  the 
distributees  until  security  has  been  given, 
or  until  "the  court,  on  application,  shall  or- 
der it  to  be  paid  to  the  person  or  persons  en- 
titled to  it."  Under  this  statute  there  is 
nothing  to  prevent  the  court  from  ordering 
the  whole  estate  paid  over  to  the  distrib- 
utees, without  security,  long  before  the  ex- 
piration of  fourteen  years  from  the  time  of 
the  absentee's  disappearance.  The  principal 
difference  between  the  two  statutes  is  that, 
under  this  in  Pennsylvania,  the  whole  prop- 
erty might  be  distributed  without  security, 
if  the  court  should  order  it,  within  a  period 
that  might  not  be  more  than  nine  or  ten 
years  from  the  disappearance  of  the  ab- 
sentee, while,  under  our  statute,  no  distribu- 
tion can  be  made  before  the  expiration  of 
fourteen  years  from  his  disappearance,  at 
which  time  all  his  rights  to  the  property  are 
barred  by  the  statute.  This  last  is,  of 
course,  a  statute  of  limitations.  Viewed 
as  such,  if  it  is  not  unreasonable  in  the 
length  of  time  which  it  gives  an  owner  in 
which  to  recover  his  property  within  the 
jurisdiction  of  the  state,  it  is  not  unconsti- 
tutional. Call  V.  Hagger,  8Mass.  423;  Mul- 
vey  V.  Boston  (Mass.)  83  N.  E.  402.  One 
who  wishes  to  preserve  his  right  to  prop- 
erty not  in  his  possession  must  act  with 
reasonable  diligence  in  the  assertion  of  his 
right.  As  to  most  kinds  of  personal  prop- 
erty, he  is  barred  by  our  statutes  at  the  ex- 
piration of  six  years  from  the  time  when 
he  migbt  have  taken  formal  proceedings  for 
his  protection.  A  disseisin  of  him,  continued 
for  twenty  years,  deprives  him  of  his  real 
estate.  As  to  property  abandoned  or  left 
unclaimed  or  uncared  for  within  the  com- 
monwealth, the  legislature  may  well  exercise 
the  jurisdiction  of  the  state  to  take  it  in 
charge  and  administer  it,  and  may  prescribe 
a  reasonable  time  as  a  limitation  of  the 
right  of  the  owner  to  reclaim  it.  The  ques- 
tion how  long  a  time  must  be  allowed,  in  the 
interest  of  the  owner,  and  in  the  interest  of 
those  claiming  under  him,  as  well  as  in  that 
of  the  general  public,  is  primarily  for  the 
legislature  to  decide.  Something  might  de- 
pend upon  the  internal  condition  of  the 
state,  as  to  the  nature  and  density  of  the 
population,  the  kinds  of  business  which  are 
most  followed,  and  other  local  considerations 
with  which  the  legislature  would  be  famil- 
iar.   In  regard  to  such  a  kind  of  jurisdiction 
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as  la  «xerci«ed  under  this  statute,  and  the 
effect  of  long  delay  and  uncertainty  as  to  the 
ownership  of  property  in  the  hands  of  a 
receiver,  we  cannot  say  that  the  legislature 
might  not  properly  enact  that  one's  rights  of 
property  within  our  jurisdiction  should  be 
lost  if  he  is  absent  for  fourteen  years  with- 
out attempting  to  exercise  them.  In  some 
respects  this  statute  is  more  considerate  of 
the  rights  of  absentees  than  the  statute  of 
Pennsylvania  which  was  held  constitutional, 
while  in  other  respects  the  other  is  more  lib- 
eral. We  cannot  say  that  it  was  beyond  the 
constitutional  power  of  the  legislature  to 
enact. 
Decree  affirmed. 


MICHIGAN  SUPREME  COURT. 

HUE  H.  DRI66S 

LEVI  BUSH  et  al.,  Plffs.  in  Err. 

(—  Mich.  — ,  116  N.  W.  985.) 

Statute  of   fraads  —  payment   of  price 
—  baling   hay. 

1.  The  baling  of  the  hay  by  the  purchaser 
is  a  sufficient  part  payment  of  the  price  to 
take  a  contract  to  pay  a  certain  price  per 
ton  for  hay,  the  purchaser  to  do  the  baling, 
out  of  the  statute  of  frauds. 


Damages  —  breach    of    contract  —  the- 
ory. 

2.  Venders  who  have  repudiated  their  con- 
tract to  sell  chattels  cannot  object  to  the 
computation  of  the  buyer's  damages  on  the 
theory  that  the  contract  was  executory,  and 
title  had  not  passed  to  the  buyer. 

(March  31,  1908.) 

ERROR  to  the  Circuit  Court  for  Van  Bu- 
ren  County  to  review  a  judgment  is 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  breach  of  contract  to  sell 
hay.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Anderson  &  'Warner,  for  plain- 
tiffs in  error: 

The  payment  necessary  to  take  a  parol 
contract  out  of  the  statute  of  frauds  must 
be  a  payment  of  a  part  of  the  purchase  price 
of  the  goods  bo  contracted  to  be  sold. 

Organ  v.  Stewart,  60  N.  Y.  413;  Walrath 
7.  Ingles,  04  Barb.  266;  Oalbraith  v.  Holmes, 
16  Ind.  App.  34,  43  N.  E.  575;  Weir  v.  Hud- 
nut,  lie  Ind.  525,  18  N.  E.  24. 

Messrs.  Barnard  &  Lewis  for  defend- 
ant in  error. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  is  a  buyer  of  hay,  and 
through  his  agents,  Homer  B.  McWilliama 


Case  Note.  —  Work  in  fitting  «p  for 
delivery  iw  payment  of  price  to  take 
the  contract  out  •/  th«  atatMto  of 
frauds. 

Although  the  provision  of  the  statute  of 
frauds  in  question  is  of  ancient  origin,  yet 
the  question  here  under  consideration  seems 
to  have  been  presented  to,  and  considered  by, 
very  few  courts.  In  fact,  aside  from  Drioos 
V.  Bush,  there  is  only  one  case  that  may 
be  said  to  have  considered  the  question  as 
to  whether  or  not  the  mere  performance  by 
the  purchaser  of  some  service  or  labor  in 
reference  to  the  goods  purchased,  in  order  to 
prepare  them  for  delivery  to  him,  according 
to  the  contract  of  sale,  is  a  part  payment  or 
payment  as  earnest,  sufficient  to  satisfy  the 
statute  of  frauds.  It  is  worthy  of  note  that, 
in  Dbiggs  v.  Bush,  the  contract  of  sale  was 
that  the  purchaser  was  to  pay  a  certain  price 
per  ton  for  hay  purchased,  and  he  was  to 
bale  it,  after  which  it  was  to  be  delivered 
to  him  by  the  seller.  This  is  apparently  the 
only  evidence  upon  which  to  base  the  conten- 
tion that  the  baling  of  the  hay  by  the  pur- 
chaser was  treated  or  considered  by  either 
party  as  a  part  payment  of  the  purchase 
price.  This  case  can  therefore  be  fairly  said 
to  hold  that  the  mere  performance  by  the 
buyer  of  some  labor  or  service  in  reference 
to  the  property  purchased  by  him,  to  pre- 
pare it  for  delivery  to  him,  if  such  labor 
or  service  increases  the  value  of  the  prop- 
15  L.BJ^.(N.S.) 


erty,  is  a  sufficient  part  payment  or  earnest 
to  satisfy  the  statute  of  frauds. 

As  stated,  only  one  other  ease,  Hudnut  ▼. 
Weir,  100  Ind.  501,  may  be  said  fairly  to 
pass  upon  this  question  from  this  stand- 
point. In  this  case,  it  appeared  that  the 
purchaser  furnished  to  the  seller  sacks  for 
the  purpose  of  sacking  com  which  he  had 
contracted  to  buy  of  the  seller,  and  the  ac- 
tion was  by  the  seller  for  damages  for  the 
failure  of  the  purchaser  to  accept  the  com 
according  to  contract.  The  force  of  the  plea 
of  the  statute  of  frauds  was  sought  to  be 
overcome  by  the  claim  that  the  delivery,  by 
the  purchaser  to  the  seller,  of  the  sacks  in 
which  to  deliver  the  com,  was  sufficient  to 
take  the  case  out  of  the  statute,  because  it 
operated  as  a  part  payment  or  payment  as 
earnest.  The  only  allegation  in  reference  to- 
any  part  payment  or  payment  as  earnest 
contained  in  the  complaint  was  that  the  de- 
fendant agreed  to  pay  50  cents  per  bushel 
for  the  corn,  and,  as  a  part  of  uie  consid- 
eration for  the  sale,  was  to  furnish  the  sacks- 
in  which  to  put  it;  and,  in  pursuanc?  and  in 
part  performance  of  the  contract,  he  deliv- 
ered the  sacks  to  plaintiff.  This  was  held 
on  demurrer  not  to  be  an  allegation  that  the 
furnishing  of  the  sacks  was  a  part  payment 
of  the  purchase  price  of  the  corn.  In  other 
words,  according  to  this  authority,  the  mere- 
furnishing  of  the  sacks  to  prepare  the  com 
for  delivery,  in  pursuance  of_  the  terms  of 
the  contract,  was  not  a  sufficient  part  pay- 
ment or  payment  as  earnest  to  satisfy  th» 
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knd  John  Van  Horn,  made  a  contract  with 
the  defendants,  who  own  and  operate  two 
farms  in  Van  Buren  county,  and  who  were 
the  joint  owners  of  the  hay  crop  thereon, 
for  the  purchase  of  24  tons  of  hay  or  more, 
at  the  option  of  the  defendants.  The  con- 
tract was  by  parol,  and,  as  appears  by  the 
testimony  offered  on  behalf  of  the  plaintiff, 
was  as  follows:  "Mr.  Dean  said:  'I  want 
$10  a  ton  and  you  bale  the  hay.'  We  finally 
bought  all  of  the  hay  for  $10  a  ton,  and  we 
to  do  the  baling,  and  we  were  to  take  the 
hay  the  first  cars  we  could  get  at  Gobleville 
after  the  hay  was  baled."  The  testimony  of 
the  other  witness  for  plaintiff  does  not  vary 
materially  from  this,  he  stating:  "We  were 
to  pay  him  (10  a  ton  for  it,  and  we  was  to 
pay  for  the  baling."  It  was  also  a  part  of 
the  agreement  that  the  defendants  were  to 
draw  the  hay  to  Oobleville  and  place  the 
same  on  board  cars.  After  the  contract  was 
made,  the  plaintiff  sent  balers  to  the  premises 
of  the  defendants,  who  baled  the  hay,  the 
defendants  being  present  and  assisting  in  the 
work.  The  price  paid  for  baling  the  hay 
was  $1.10  per  ton,  or  $33.55,  that  being  the 
regular  price  for  such  serrices.  The  de- 
fendants subsequently  refused  performance 
of  the  contract,  and  this  action  was  brought 
to  recover  damages  for  the  breach.  FlaintifT 
was  permitted  to  recover  below  the  difference 
between  the  purchase  price  of  the  hay  and 


its  actual  market  price  at  the  date  when 
delivery  was  contemplated.  Defendants 
bring  error,  and  contend  that  the  contract 
was  void  under  the  statute  of  frauds,  and 
has  never  been  validated;  and  this  presents 
the  principal  question  for  our  consideration. 

Our  statute  of  frauds  (Comp.  Laws  1897, 
S  9616)  reads  as  follows:  "No  contract  for 
the  sale  of  any  good,  wares,  or  merchandise 
for  the  price  of  $50  or  more  shall  be  valid, 
unless  the  purchaser  shall  accept  and  receive 
part  of  the  goods  sold,  or  shall  give  some- 
thing in  earnest,  to  bind  the  bargain  or  in 
part  payment,  or  unless  some  note  or  mem- 
orandum in  writing  of  the  bargain  be  made, 
and  signed  by  the  party  to  be  charged  there- 
by, or  by  some  person  thereunto  by  him  law- 
fully authorized." 

It  is  obvious  that,  at  the  time  this  con- 
tract was  made,  there  was  no  such  delivery 
or  part  payment  as  satisfied  the  terms  of 
this  statute.  But,  as  this  statute  does  not 
require  the  payment  or  acceptance  to  be  at 
the  time  of  the  making  of  the  contract,  as  i^ 
the  case  in  New  York  and  some  other  states 
(see  Mechem,  Sales,  {  419),  it  is  competent 
for  the  parties  to  validate  their  contract  by 
any  act  which  amounts  to  a  delivery  and 
acceptance  or  to  a  payment.  The  circuit 
judge  was  of  the  opinion  that,  when  the  hay 
was  baled  by  the  plaintiff's  agents  upon  thr 
premises  of  the  defendants,  and  with  their 


statute  of  frauds,  but  it  had  further  to  ap- 
pear that  the  sacks  were  actually  received 
as  part  payment  of  the  purchase  price.  Up- 
on demurrer  to  an  amended  complaint,  which 
alleged  that  the  purchaser  had  agreed  to  pay 
the  seller  for  the  com  a  certain  price  per 
bushel,  and,  in  part  payment  thereof,  in  ad- 
dition to  said  price  per  bushel,  further 
agreed  to  hire  to  him,  and  to  give  him  the 
use  of,  a  sufficient  number  of  sacks  in  which 
to  sack  the  corn  and  deliver  the  same  to  the 
buyer,  "which  use  of  said  sacks  became  and 
was  a  part  of  the  consideration  and  payment 
for  said  com,  and  a  part  of  the  purchase  price 
therefor,  which  said  purchase  price  would 
have  been  more"  than  the  cash  price  men- 
tioned, "but  for  the  payment  and  furnishing 
the  use  of  said  sacks;"  that,  in  pursuance  of 
said  contract,  and  in  part  payment  of  the 
purchase  price  of  said  com,  the  buyer  did 
then  and  there,  at  the  time  of  making  said 
contract,  furnish  to  the  plaintiff  1,500  sacks, 
to  have  the  use  of  same  for  sacking,  holding, 
and  delivering  said  corn, — the  court,  in  115 
Ind.  525,  18  N.  E.  24,  held  that  it  stated  a 
cause  of  action.  In  so  holding,  it  said: 
"This  ccHupIaint,  it  is  important  to  note, 
avers  that  the  delivery  of  the  sacks  in  which 
the  com  was  to  be  placed,  to  the  seller,  was 
in  part  payment  of  the  price  of  the  com. 
It  is  averred  not  only  that  payment  was  to 
be  made  in  money  and  by  furnishing  the 
sacks,  but  that  part  payment  was  made  of 
the  agreed  price  by  furnishing  the  sacks.  We 
emphasize  the  fact  that  it  was  agreed  that 
16  L.K.A.(N.S.) 


payment  should  be  made  by  furnishing  the 
seller  with  sacks,  and  that  the  sacks  were 
furnished  to  him  as  part  payment  of  th< 
price  of  the  corn  which  the  anpellee  pur- 
chased." In  referring  to  the  evidence  neces- 
sary to  establish  this  conclusion,  the  cour( 
said:  "It  is,  perhaps,  difficult  to  conceivr 
how  the  averment  can  be  established  by  evi- 
dence, but  with  that  question  we  are 
not  now  concerned,  for  it  is  admitted 
to  be  true.  It  will  not,  of  course,  be  suf- 
ficient to  prove  a  part  performance,  for  that 
will  not  be  an  'earnest  to  bind  the  bargain,' 
since  the  plaintiff  must  prove  payment,  as 
payment  of  part,  at  least,  of  the  agreed 
price." 

A  case  wherein  the  facts  are  similar  to  the 
facts  presented  to  the  court  in  Drioos  v. 
Busn,  is  that  of  Edwards  v.  Brown,  98  Me. 
165,  56  Atl.  654.  In  this  case,  however,  the 
statute  of  frauds  was  held  to  be  satisfied  by 
the  baling  by  the  purchaser  of  the  hay  pur- 
chased, on  the  theory  that  the  delivery  for 
the  purpose  of  baling  was  a  sufficient  deliv- 
ery to  satisfy  the  statute  of  frauds,  rather 
than  that  it  was  a  part  payment,  the  court 
holding  that  the  delivery  of  the  hay  by  the 
seller  to  the  purchaser,  to  be  by  him  pressed 
for  delivery,  was  a  sufficient  acceptance  and 
receipt  by  the  purchaser  to  satisfy  the  stat- 
ute, although  the  hay,  after  being  pressed 
by  the  purchaser,  was  left  in  the  seller's 
barn,  to  be  by  him  delivered  to  the  buyer. 
The  action  was  by  the  buyer  against  the  sell- 
er,  for  breach   of  contract  because  of  the 
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<x>-operation,  this  constituted  such  a  delivery 
and  acceptance  as  would  answer  the  require- 
ments of  the  statute  of  frauds. 

It  is  strenuously  insisted  that  there  was 
no  such  delivery  or  acceptance,  and  plain- 
tiff's counsel  do  not  seek  to  maintain  that 
there  was.  Without  passing  directly  upon 
the  question,  therefore,  in  this  case,  we  may 
assume  that  there  was  no  such  completed  de- 
livery as  the  statute  requires,  and  that  the 
defendants  still  retained  the  title  to  the 
property  after  the  same  was  baled.  We  are 
not  concerned  with  the  correctness  of  the 
reasoning  of  the  circuit  judge  if  the  correct 
result  was  reached.  The  question  occurs, 
therefore,  whether  the  expenditure  of  $1.10 
per  ton  upon  this  hay,  which  remained  the 
property  of  the  defendants,  which  expendi- 
ture was  received  and  accepted  by  them,  and 
was  made  in  pursuance  of  the  contract  be- 
tween the  parties,  was  such  a  part  payment 
as  answered  the  requirements  of  the  statute. 
It  is  contended  that  the  thing  in  earnest 
must  be  actually  paid,  and  received  by  the 
seller.  This  we  fully  accept.  But  there  can 
be  no  doubt  in  this  case  that  the  service  of 
baling  this  hay  was  received  and  accepted 
by  these  defendants,  and,  if  this  was  done 
at  a  time  while  the  hay  remained  their  prop- 
erty, and  such  service  was  received  in  pur- 
suance of  the  contract  made  between  the 
parties,  we  can  conceive  of  no  valid  objec- 
tion to  treating  this  as  a  part  payment  of 
the  consideration  which  was  to  pass  from 
the  plaintiff  to  the  defendants  at  a  time 
prior  to  the  passing  of  the  title  of  the  hay 
to  plaintiff.  This  being  so,  tJiere  has  been 
a  payment  by  the  plaintiff  and  a  receipt  by 


the  defendants  of  a  part  of  the  considera- 
tion. It  was  the  hay  in  its  improved  form 
as  baled  hay  which,  according  to  the  theory 
of  the  defendants,  was  to  pass  from  the  de- 
fendants to  the  plaintiff,  and,  if  this  be  ac- 
cepted as  true,  which  it  doubtless  is,  it  can- 
not be  successfully  contended  that  the  de- 
fendants have  not  received  the  value  of  serv- 
ices performed  by  the  plaintiff  in  pursuance 
of  this  contract.  Suppose  this  agreement 
had  been  on  the  part  of  the  plaintiff  to  pay 
a  stated  price  for  this  bay  when  baled  and 
delivered,  and,  at  the  same  time,  to  thresh 
defendants'  oats  on  the  farm.  The  contract 
would  not  be  materially  different.  In  the 
one  case,  as  in  the  other,  plaintiff  is  per- 
forming a  service  for  defendants  which  in- 
creases the  value  of  their  property.  It  is 
not  necessary  that  the  payment  made  upon 
the  contract  be  in  money.  See  Kuhns  v. 
Gates,  92  Ind.  66;  Howe  v.  Jones,  57  Iowa, 
130,  8  N.  W.  461,  10  N.  W.  299;  McLure 
V.  Sherman  (C.  C.)  70  Fed.  190.  Defendants 
rely  upon  Corbett  v.  Wolford,  84  Md.  426, 
35  Atl.  1088;  Temey  v.  Doten,  70  Cal.  399. 
II  Pac.  743;  Galbraith  y.  Holmes,  16  Ind. 
App.  34,  43  N.  E.  575,  and  Hudnut  v.  Weir, 
100  Ind.  501,  which  was  again  before  the 
court  as  Weir  v.  Hudnut,  116  Ind.  626,  18 
K.  E.  24. 

The  case  of  Corbett  v.  Wolford  is  claimed 
to  be  controlling.  In  that  case,  however, 
while  the  facts  are  somewhat  similar  to  the 
case  under  consideration,  the  question  of 
whether  the  tialing  of  the  hay  was  a  part 
payment  was  not  under  consideration  at  alL 
The  case  dealt  with  the  sole  question  as  to 
whether  there  had  been  in  fact  any  delivery 


seller's  failure  to  deliver  the  hay.  The  ques- 
tion whether  the  baling  of  the  hay  by  the 
buyer  was  a  part  payment  was  not  consid- 
ered by  the  court.  The  case  is  included  here 
because  of  its  striking  similarity,  as  to  the 
facts,  to  Drioob  v.  Busr.  It  is  not  intended, 
however,  to  cover  in  this  note  cases  present- 
ing the  question  in  general  as  to  what  is  a 
sufficient  delivery  of  goods  sold  to  satisfy 
the  statute  of  frauds. 

The  case  of  Corbett  v.  Wolford,  84  Md. 
426,  35  Atl.  1088,  cited  and  commented  on  io 
Dbiogs  v.  Bush,  also  considered  the  question 
from  the  standpoint  of  whether  or  not  there 
had  been  a  sufficient  delivery,  rather  than 
whether  or  not  the  service  performed  was 
part  payment.  While  a  conclusion  contrary 
to  that  reached  by  the  court  in  the  fore- 
going cases  was  seemingly  reached  in  this 
case,  yet  it  cannot  fairly  be  said  to  be  in 
conflict  therewith.  In  the  first  place,  this 
case  is  easily  distinguishable  because  the 
question  presented  to  the  court  was  really 
no'  -.vhether  or  not  the  statute  of  frauds  was 
satisfied  so  as  to  permit  the  maintenance  of 
a  suit  by  either  party  for  a  breach  of  the 
contract  of  sale,  but  it  was  whether  or  not 
a  suflioient  delivery  had  been  had  to  pass  the 
16  l.R.A.(N.S.) 


title  to  the  property.  The  fttcts  were  these: 
The  plaintiff  sold  to  the  defendant  a  quan- 
tity of  hay  in  ricks,  to  be  delivered  by  him 
after  it  was  baled  by  the  defendant;  bat, 
before  the  defendant  had  baled  the  hay,  and 
before  he  had  performed  any  service  in  ref- 
erence thereto,  except  to  trim  the  ricks  for 
the  purpose  of  baling,  the  hay  was  destroyed 
by  fire,  and  the  plaintiff,  by  an  appropriate 
action,  sought  to  hold  the  defendant  liable 
for  the  value  of  the  hay,  on  the  theory  that 
the  title  thereto  had  vested  in  him  because 
of  his  possession  to  prepare  it  for  delivery. 
On  the  trial  of  the  case,  the  court  instructed 
the  jury  that,  if  they  found  that  the  defend- 
ant bought  the  hay  and  directed  his  em- 
ployees to  bale  it,  and  that  they  took  pos- 
session of  it,  and,  by  topping  it  and  cutting 
down  the  sides,  prepared  it  for  baling,  that 
that  was  sufficient  evidence  of  the  receipt 
and  acceptance  by  the  defendant  of  the  hay. 
This  instruction  was  held  erroneous  because 
it  excluded  from  the  consideration  of  the 
jury  other  evidence  in  the  case  which  tended 
to  show  that  the  acceptance  of  the  hay  by 
the  defendant  was  to  take  place  when  it  was 
delivered  by  the  plaintiff,  after  it  hod  been 
baled  by  the  defendant. 
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and  acceptance  which  would  take  the  trans- 
action out  of  the  statute  of  frauds. 

The  case  of  Terney  t.  Doten  arose  under  a 
statute  which  rendered  invalid  all  sales  of 
personal  prop?rty  or  agreement  to  buy  or 
sell  unless  there  was  a  note  or  memorandum 
in  writing,  or  an  acceptance  by  the  buyer  at 
the  time  of  sale,  paid  as  part  of  the  price. 
In  that  case  defendant  agreed  to  sell  plaintiff 
100  unbroken  horses  at  the  price  of  $75  each. 
The  defendants  were  to  gather  up  a  number 
of  horses  from  the  band  from  time  to  time 
and  place  them  in  corrals  from  which  plain- 
tiff was  to  select  not  less  than  20  and  com- 
mence rough-breaking  them,  having  for  that 
purpose  the  use  of  defendant's  harness,  cart, 
etc.,  after  which  the  number  so  selected  and 
broken  were  to  be  turned  into  defendant's 
pasture  field  and  another  selection  made  in 
a  like  manner  and  for  a  like  purpose,  and  so 
on  until  the  whole  number  agreed,  upon  had 
been  bought  and  sold.  Under  the  contract, 
the  plaintiff  later  on  went  to  defendant's 
ranch,  get  together  a  number  of  horses, 
from  which  plaintiff  selected  22  and  com- 
mencfd  breaking  them,  upon  the  conclusion 
of  which  he  turned  them  into  the  pas- 
ture field  of  defendant,  and  waited  for  de- 
fendant to  gather  another  lot.  It  was  held 
that  none  of  the  horses  forming  the  subject- 
matter  of  the  contract  ever  passed  into  the 
absolute  control  and  possession  of  the  plain- 
tiff, and  that  there  was  no  acceptance  and 
receipt  of  any  of  them  by  the  plaintiff  with- 
in the  meaning  of  the  statute.  The  ques- 
tion whether  there  had  been  payment  to  the 
defendant  by  the  plaintiff  upon  the  contract 
was  not  involved,  as  it  obviously  could  not 
have  been  urged  on  plaintiff's  behalf,  for  the 
reason  that  there  was  no  pretense  that  any 
payment  was  made  at  the  time  of  the  sale, 
which  is  the  requirement  of  the  California 
statute.  It  is  needless  to  repeat  that  our 
statute  contains  no  such  requirement. 

The  cases  of  Galbraith  v.  Holmes  and  Hud- 
nut  v.  Weir  are  very  similar  in  their  facts. 
In  Galbraith  v.  Holmes,  it  appeared  that 
plaintiff  made  an  agreement  with  the  defend- 
ant, by  the  terms  of  which  defendant 
was  to  ship  him  flour  to  apply  upon  an  in- 
debtedness owing  from  defendant  to  plain- 
tiff. Plaintiff  also  agreed  to  deliver  to  de- 
fendant his  own  sacks  in  which  to  put  the 
flour  and  return  to  the  plaintiff.  In  the 
case  of  Hudnut  v.  Weir,  the  arrangement 
was  very  similar  except  that  the  purchaser 
agreed,  as  a  part  of  the  consideration  of  the 
sale,  to  furnish  the  bags  in  which  to  put 
corn  when  shelled,  but  it  was  said,  and  very 
properly,  that  the  delivery  of  the  sacks  to 
the  seller  was  a  matter  for  the  purchaser's 
own  accommodation,  and  was  not  part  pay- 
ment, and  that  therefore  this  did  not  take 
15  L.R.A.(N.S.) 


the  transaction  out  of  the  statute.  But, 
in  Weir  v.  Hudnut,  the  averment  of  the 
declaration  being  that  the  use  of  the  sacks 
was  to  be  treated  as  part  consideration  for 
the  purchase  of  the  property,  the  court  held 
that  this  stated  a  case. 

It  will  be  noted  that  in  these  cases  there 
was  no  passing  of  the  title  of  the  sacks  from 
the  purchaser  to  the  seller.  In  the  present 
case,  any  work  done  upon  the  hay  in  baling 
the  same,  passed  a  present  benefit  from  the 
purchaser  to  the  seller,  and,  as  it  was  done  in 
pursuance  of  the  contract,  it  could  be  noth- 
ing else  than  payment  upon  the  contract. 
None  of  these-  cases,  therefore,  militate 
against  the  conclusion  which  we  announce, 
that  this  contract  was  validated  by  the  re- 
ceipt of  the  benefit  of  baling  the  hay  in  pur- 
suance of  the  contract. 

Kone  of  the  other  questions  presented  call 
for  discussion,  as  they  relate  to  the  other 
feature  of  the  case.  For  instance,  it  is  con- 
tended that  the  rule  of  damages  was  improp- 
er if  the  case  is  rested  upon  the  view  that 
the  title  to  the  hay  had  passed  from  defend- 
ants to  the  plaintiff.  It  does  not  lie  with 
the  defendants  to  urge  that  the  title  had 
passed  by  delivery  and  receipt.  They  have 
repudiated  that  view  of  the  case,  and,  hav- 
ing refused  to  perform  on  their  part,  the 
plaintiff's  remedy  under  the  contract,  as  an 
executory  contract,  would  seem  to  be  com- 
plete, and  properly  applied  in  this  case.  See 
Davis  V.  Strobridge,  44  Mich.  157,  6  N.  W. 
206. 

The  judgment  is  affirmed. 


NEW   JERSEY   COURT    OF 
AND  APPEALS. 


ERRORS 


WILLIAM  A.  SQUIRE 

V. 

PRINCETON  LIGHTING  COMPANY. 


WESTINGHOUSE    ELECTRIC   &  MANU- 
FACTURING COMPANY,  Appt. 

(—  N.  J.  — ,  68  Atl.  176.) 

Insolvent   corporation  ^  title   to   prop- 
erty. 

1.  Under  the  general  corporation  act  (P. 
L.  1896,  pp.  298,  299,  IS  65-68),  the  title 
of  an  insolvent  corporation  to  its  property 

Headnotes  by  Pitney,  J. 


Case  Note.  —  Time  from  wMch  order 
appointing  receiver  becomes  opera- 
tive. 

This  note  is  supplementary  in  part  to 
the  note  appended  to  the  case  of  Re  Schuy- 
ler's Steam  Tow-Boat  Co.  20  L.R.A.  391. 

Upon  a  receiver  giving  bond,  his  title  to 
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Not., 


continues  until  there  is  either  an  adjudi- 
cation of  insolvency  or  the  appointment  of 
a  receiver  or  trustee. 

Same  —  receiver  —  Judgment  —  prior- 
ity. 

2.  Upon  the  filing  of  a  bill  of  complaint 
against  an  insolvent  corporation,  under  f 
65  of  the  general  corporation  act  (P.  L. 
1896,  p.  298),  the  court  of  chancery  made 
an  order  restraining  the  corporation  from 
paying  or  transferring  its  moneys  and  ef- 
fects, or  contracting  any  debts,  and  from 
selling,  assigning,  or  transferring  its  prop- 
erty, and  also  requiring  it  to  show  cause 
on  a  later  day  why  an  injunction  should 
not  issue  and  a  receiver  be  appointed. 
Thereafter,  and  before  the  hearing  of  the 
order  to  show  cause,  a  common-law  judg- 
ment was  recovered  against  the  corporation, 
upon   which    execution   was    issued   to   the 


sheriff,  who  made  a  levy  upon  personal 
property  of  the  corporation  sufficient  to  sat- 
isfy the  judgment.  Upon  the  hearing  of 
the  order  to  show  cause,  a  receiver  was  ap- 
pointed, who  took  possession  of  the  per- 
sonal property  upon  which  levy  had  been 
made,  and  used  it  for  the  benefit  of  the 
estate  of  the  corporation.  Held,  that  the 
judgment  creditor  was  entitled  to  priority 
in  payment. 

(November  18,  1907.) 

APPEAL  by  intervener  from  an  order  of 
the  Court  of  Chancery  dismissing  a 
claim  filed  for  precedence  with  the  receiver 
of  the  Princeton  Lighting  Company.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 


the  subject  of  the  receivership  relates  back 
to  the  date  of  the  order  of  his  appoint- 
ment. Re  Schuyler's  Steam  Tow-Boat  Co. 
20  L.R.A.  391,  and  cases  cited  in  the  note 
thereto  (136  N.  Y.  169,  32  N.  E.  623); 
Battery  Park  Bank  v.  Western  Carolina 
Bank,  127  N.  C.  432,  37  S.  E.  461;  Ard- 
more  Nat.  Bank  t.  Briggs  Machinery  & 
Supply  Co.  (Okla.)  94  Pac.  532;  Pope  v. 
Ames,  20  Or.  199,  25  Pac.  393;  Clinkscales 
V.  Pendleton  Mfg.  Co.  9  S.  C.  N.  S.  318; 
Regenstein  v.  Pearlstein,  30  8.  C.  192,  8 
S.  E.  850;  Texas  Trunk  R.  Co.  v.  Lewis, 
81  Tex.  1,  26  Am.  St.  Rep.  776,  16  8.  W. 
647;  Baldwin  v.  Spear  Bros.  79  Vt.  43, 
64  Atl.  235;  Connecticut  River  Bkg.  Co. 
V.  Rockbridge  Co.  73  Fed.  709,  Affirmed  in 
25  C.  C.  A.  540,  42  U.  S.  App.  417,  80 
Fed.  441;  Horn  v.  Pere  Marquette  R.  Co. 
151  Fed.  626;  Ex  parte  Evens,  49  L.  J. 
Bankr.  N.  S.  7,  L.  R.  13  Ch.  Div.  252,  41 
L.  T.  N.  S.  565. 

An  attachment  or  execution  lien  obtained 
on  property  subject  to  receivership,  between 
the  date  of  the  order  appointing  the  re- 
ceiver and  the  giving  of  bond,  is  void.  Re 
Schuyler's  Steam  Tow-Boat  Co.;  Ardmore 
Nat.  Bank  v.  Briggs  Machinery  &  Supply 
Co.;  Clinkscales  v.  Pendleton  Mfg.  Co.; 
Regenstein  v.  Pearlstein;  Texas  Trunk  R. 
Co.  V.  Lewis;  and  Connecticut  River  Bkg. 
Co.  V.  Rockbridge  Co., — supra;  Steele  v. 
Sturges,   6  Abb.   Pr.  442. 

Notwithstanding  the  receiver  be  appoint- 
ed by  a  state  court,  and  such  lien  be  ac- 
quired under  process  issued  by  a  Federal 
court.  Re  Schuyler's  Steam  Tow-Boat  Co. 
supra. 

An  order  appointing  a  receiver,  on  a 
petition  for  the  voluntary  dissolution  of 
a  corporation,  vests  him  with  a  title  to  the 
corporate  property  superior  to  that  of  sub- 
sequent attaching  creditors  who  acquire 
liens  before  the  receiver  takes  possession 
of  the  corporate  property.  Dickey  v.  Bates, 
13  Misc.  489,  35  N.  Y.  Supp.  525  (it  not 
appearing  when  the  receiver  filed  his  bond. 

A  bank  cannot,  between  the  making  of 
an  order  appointing  a  receiver  for  a  rail- 
wav  company  and  the  filing  of  a  bond  by 
15L.R.A.(N.S.) 


the  receiver,  apply  a  general  deposit  of  the 
railway  company  upon  the  latter's  demand 
note,  as  the  receiver's  title  to  such  fund, 
upon  filing  such  bond,  relates  back  to  tKe 
date  of  the  order  of  appointment.  Horn  t. 
Pere  Marquette  R.  Co.  supra. 

A  bank  may,  just  before  the  entry  with 
the  clerk  of  the  court  of  an  order  of  a  court 
of  record  appointing  a  receiver,  made  at 
the  residence  of  the  judge,  apply  a  deposit 
of  the  defendant  upon  his  note,  then  due 
and  held  by  the  bank;  as  such  order  will 
not  relate  back  of  the  time  of  the  entry, 
so  as  to  defeat  intervening  rights  acquired 
before  the  perfection  of  the  order.  Wilcox 
V.  National  Shoe  &  Leather  Bank,  67  App. 
Div.  466,  73  N.  Y.  Supp.  900. 

One  is  not  guilty  of  contempt  of  court 
in  levying  upon  chattels  before  a  receiver 
thereof  had  given  security,  as  the  appointee 
did  not  become  receiver  until  security  was 
given.  Edwards  v.  Edwards,  L.  R.  2  Ch. 
Div.  291. 

A  receiver  appointed  in  a  supplementary 
proceeding  is,  by  N.  Y.  Code,  Amend,  of 
1862,  vested  with  the  property  and  effects 
of  the  judgment  debtor  from  the  time  of 
filing  and  recording  the  order  for  his  ap- 
pointment. Becker  v.  Torrance,  31  N.  Y. 
631. 

But  the  doctrine  of  relation  will  not  be 
applied  so  as  to  defeat  an  execution  lien 
obtained  just  prior  to  the  filing  of  a  receiv- 
er's bond,  by  a  creditor  who  began  suit 
six  days  before  the  filing  of  a  petition 
for  the  voluntary  dissolution  of  a  corpora- 
tion, delay  being  caused  by  a  frivolous 
demurrer,  interposed  by  the  corporation  to 
the  creditor's  complaint.  Re  Lewis  &,  F. 
Mfg.  Co.  89  Hun,  208,  34  N.  Y.  Supp. 
983. 

But  the  appointment  of  a  receiver  will 
relate  back  to  the  date  of  an  order  of  ref- 
erence to  select  a  suitable  person  so  as  to 
defeat  an  execution  levy  made  subsequent 
to  the  date  of  such  order,  but  before  the 
appointment  of  a  receiver  by  the  referee. 
Rutter  V.  Tallis,  5  Sandf.  610. 

The  lien  of  execution  levy  made  after 
the  commencement  of  suit  for  the  dissola- 
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Mr.  George  Wliltefleld  Betts,  Jr.,  for 
appellant. 

Mr.    Frank    S.    Katsenbach,    Jr.,    for 

respondent. 

Pitney,  J.,  delivered  the  opinion  of  the 
court: 

The  Westinghouse  Electric  &  Manufac- 
turing Company  recovered  a  conunon-law 
judgment  in  the  Mercer  county  circuit 
court  again.st  the  Princeton  Lighting  Com- 
pany on  April  12,  1904,  upon  which  exe- 
cution was  issued  to  the  sheriff.  The  sher- 
iff, on  April  13th,  made  a  levy  upon  per- 
sonal property  of  the  defendant,  sufficient 
to  satisfy  the  judgment.  On  April  11th 
the  complainant,  Squire,  exhibited  in  the 
court    of    chancery    a    bill    of    complaint 


against  the  lighting  company  under  I  65 
of  the  general  corporation  act  (P.  L.  1896, 
p.  298),  praying  for  an  injunction  and  the 
appointment  of  a  receiver,  on  the  ground  of 
insolvency,  and,  on  the  same  date,  that 
court  made  an  order  restraining  the  light- 
ing company  from  paying  or  transferring 
its  moneys  and  effects,  or  contracting  any 
debts,  and  from  selling,  assigning,  or  trans- 
ferring its  property,  and  also  requiring  it 
to  show  cause  on  April  19th  why  an  in- 
junction should  not  issue,  and  a  receiver 
be  appointed.  On  April  19th  a  receiver 
was  appointed,  and  injunction  issued  pur- 
suant to  the  prayer  of  the  bill,  and  in  ac- 
cordance with  the  statute.  The  receiver 
took  possession  of  the  personal  property 
upon  which  the  levy  had  been  made,  and 


tion  of  a  partnership,  before  a  receiver 
is  actually  appointed,  is  superior  to  the 
rights  of  the  receiver.  Defries  v.  Creed, 
34  L.  J.  Ch.  N.  S.  607. 

A  receiver's  title  and  right  to  the  subject 
of  the  receivership  does  not  usually,  in  the 
absence  of  statute,  become  fixed  as  of  the 
date  of  filing  the  bill  or  petition  for  the 
appointment  of  a  receiver.  Re  MuehlfeUl 
&  H.  Piano  Co.  12  App.  Div.  492,  42  N. 
Y.  Supp.  802;  Smith  v.  Sioux  Citv  Nursery 
&  Seed  Co.  109  Iowa.  51,  79  N.  W.  457. 

It  was  said  in  Smith  v.  Sioux  City  Nurs- 
ery &,  Seed  Co.  supra,  that  the  filing  of  an 
application  for  the  appointment  of  a  re- 
ceiver docs  not  suspend  the  right  of  cred- 
itors to  attach,  nor  of  the  defendant  to  as- 
sign its  accounts  as  security  for  the  pay- 
ment of  its  debts,  if,  in  so  doing,  it  acts 
in  good  faith;  that  while  there  is  some  con- 
flict in  the  authorities  as  to  whether  the 
property  of  the  debtor  passes  in  custolia 
legis  at  the  time  the  receiver  is  appointed, 
or  when  he  assumes  possession,  all  agree 
that  the  jus  disponendi  is  not  affected  by  the 
application,  and  continues,  at  least,  until 
the  making  of  the  order  of  appointment. 

The  lirn  of  an  execution  levy  acquired 
after  the  filing  of  a  petition  for  the  dis- 
solution of  a  corporation,  but  before  the 
'making  of  an  order  appointing  a  receiver, 
will  be  entitled  to  superiority  over  the 
rights  of  the  receiver.  Re  Muehlfeld  &  H. 
Piano  Co.  supra. 

A  corporation  may,  after  the  filing  of  a 
stockholder's  petition  for  the  appointment 
of  a  receiver  for  the  purpose  of  securing 
better  management  of  the  corporate  prop- 
erty until  arrangement  should  be  made  for 
tlie  discharge  of  its  debts,  but  prior  to  the 
appointment  of  a  receiver,  surrender  rails 
lying  along  its  right  of  way,  but  not  at- 
tached thereto,  to  the  creditor  from  whom 
they  were  purchased  as  a  part  of  a  larger 
lot.  in  partial  extinguishment  of  the  pur- 
chase price  thereof.  Illinois  Steel  Co.  v. 
Putnam,  15  C.  C.  A.  556,  30  U.  S.  App. 
;$5S,   68   Fed.   515. 

Afti>r  an  order  has  been  made  under 
Mass.  Stat.  1894,  chap.  522,  §  7,  enjoining 
16  L.R.A.(N.S.) 


an  insurance  company  from  further  pro- 
ceeding with  its  business,  a  creditor  can- 
not obtain  a  preference  by  attaching  cor- 
porate property  before  a  receiver  is  ap- 
pointed, as  the  rights  of  the  parties,  by 
such  statute,  become  fixed  as  of  the  date 
of  filing  the  bill  of  complaint.  Merrill  v. 
Commonwealth  Mut.  F.  Ins.  Co.  166  Mass. 
238,  44  N.  E.   144. 

So,  the  receiver  of  a  corporation,  the 
charter  of  which  has  been  annulled  or  has 
expired,  takes  the  property  of  the  corpora- 
tion for  the  benefit  of  its  creditors,  and 
his  title  is  superior  to  that  of  an  attaching 
creditor  whose  lien  is  acquired  prior  to  the 
appointment  of  the  receiver,  but  after  the 
issuance  of  an  injunction  restraining  the 
agents  directors,  and  managers  of  the  bank 
from  interfering  with  or  managing  its  af- 
fairs, as  the  sequestration  of  corporate  as- 
sets, by  statute,  takes  effect  from  the  filing 
of  the  bill  of  complaint;  or,  at  least,  from 
the  time  the  court  issues  such  injunc- 
tion. Atlas  Bank  v.  Nahant  Bank,  23 
Pick.  480. 

By  statute,  in  Rhode  Island,  the  receiver 
of  an  insolvent  debtor  is  authorized  to  take 
possession  of  all  the  debtor's  property,  in- 
cluding property  attached  or  levied  upon 
within  sixty  days  prior  to  the  filing  of  the 
petition  for  the  appointment  of  a  receiver. 
Whipple  T.  Babcock,  18  R.  I.  611,  30  Atl. 
464. 

An  order  of  a  Federal  court  appointing  a 
receiver,  made  a  month  or  more  after  the 
court  had  ordered  the  filing  of  the  bill  of 
complaint,  will  relate  back  to  the  filing  of 
the  bill,  so  as  to  defeat  the  garnishment  of 
a  debtor  of  the  defendant  in  a  state  court, 
in  an  action  begun  five  days  after  the  filing 
of  the  bill,  and  before  service  of  process  on 
the  defendant  in  the  receivership  proceed- 
ings, as  the  action  of  the  Federal  court,  in 
ordering  the  filing  of  the  bill  was  sufficient, 
when  followed  up  in  due  time  by  the  ap- 
pointment of  a  receiver,  to  fix  the  jurisdic- 
tion of  that  court,  over  all  the  property  of 
the  defendant,  as  to  liens  thereafter  at- 
tempted to  be  acquired  through  the  process 
of  other  courts.    Riesner  v.  Gulf,  C.  &,  S.  F. 
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used  it  for  the  benefit  of  the  estate  of 
the  corporation.  Subsequently  the  West- 
inghouse  company  presented  a  claim  to  the 
receiver  for  the  amount  due  upon  its  judg- 
ment, claiming  a  preference  under  §  8G 
of  the  corporation  act  (P.  L.  1896,  p.  304), 
on  the  ground  that  by  its  judgment  and 
execution  it  had  obtained  a  lien  upon  the 
property  of  the  insolvent  company.  The 
receiver  refused  the  preference,  and  from 
this  action  the  Westinghouse  company  ap- 
pealed to  the  chancellor.  The  appeal  was 
heard  by  Vice  Chancellor  Bergen,  who  dis- 
missed the  same  on  the  ground  that  the 
appellant  was  not  entitled  to  a  preference. 
The  present  appeal  brings  that  adjudication 
under  review. 

The  question  thus  raised  for  our  decision 
is  whether  the  title  of  the  receiver,  upon 
his  appointment  on  April  19th,  related  back 
to  April  11th,  the  date  of  the  making  of 
the  order  to  show  cause.  The  learned  vice 
chancellor  held  that  it  did,  upon  the  ground 
that  the  court  of  chancery,  on  April  11th, 
held,  in  effect,  that  the  corporation  was  in- 
solvent, and  restrained  it  from  transferring 
its  property;  it  being  his  view  that,  under 
such  circumstances,  it  is  inequitable  to 
permit  creditors  to  accomplish  by  indirec- 
tion that  which  the  corporation  is  directly 
restrained  from  doing,  to  wit,  transferring 
its  property  in  order  to  pay  its  debts.  The 
decision  is  based  upon  the  supposed  equity 
of  the  corporation  act,  and,  as  we  think, 
is  unsupportable  either  by  its  letters  or 
by  its  spirit.  Section  05  of  that  act  pro- 
vides that,  \ipon  the  filing  of  a  bill  or  pe- 
tition by  any  creditor  or  stockholder,  set- 
ting forth  the  facts  and  circumstances  to 
show  that  the  corporation  has  become  insol- 


R.  Co.  89  Tex.  666,  33  L.R.A.  171,  59  Am. 
St.  Rep.  84,  36  S.  W.  63. 

It  was  held  in  Dutcher  v.  Culver,  24 
Minn.  584,  that  a  mere  order  that  a  re- 
ceiver be  appointed  to  take  charge  of  desig- 
nated property  does  not  place  such  prop- 
erty in  custodia  legis,  so  as  to  prevent  a 
distraint  thereof  for  rent  before  a  receiver 
is  actually  appointed.  The  court,  however. 
refrained  from  deciding  what  would  have 
been  the  case  had  a  receiver  been  actually 
appointed. 

A  chattel  mortgage  is  void  as  against  a 
receiver  when  given  by  the  defendant  in 
the  receivership  proceeding  between  the 
dates  of  an  order  discharging  the  receiver, 
and  an  order  vacating  such  order  of  dis- 
charge, and  reviving  the  order  of  appoint- 
ment.— although  a  new  receiver  be  named 
in  the  latter  order, — as  the  last  order  will, 
by  relation,  extend  back  to  the  date  of  the 
lirst  order,  and  take  precedence  over  such 
mortgage.  Powell  v.  National  Bank,  19 
Colo.  App.  57.  74  Pae.  .5.30. 

The  title  of  a  receiver,  appointed  upon 
15  L.R.A.(N.S.) 


vent,  or  has  suspended  its  ordinary  busines-t 
for  want  of  funds  to  carry  on  the  same,  the 
court,  on  being  satisfied  by  affidavit  or 
otherwise  of  the  sufficiency  of  the  applica- 
tion and  of  the  truth  of  the  allegations,  and, 
upon  such  notice,  if  any,  as  the  court  by 
order  may  direct,  may  proceed  in  a  sum- 
mary way  to  hear  the  affidavits,  proofs, 
and  allegations  which  may  be  offered  on 
behalf  of  the  parties,  and  if,  upon  such  in- 
quiry, it  shall  appear  to  the  court  that 
the  corporation  has  become  insolvent,  and 
is  not  about  to  resume  its  business  in  a 
short  time  thereafter  with  safety  to  the 
public  and  advantage  to  the  stockholders, 
it  may  issue  an  injunction  to  restrain  the 
corporation  and  its  officers  and  agents  from 
exercising  any  of  its  privileges  or  fran- 
chises, and  from  collecting  or  receiving 
any  debts,  or  paying  out,  selling,  assigning, 
or  transferring  any  of  its  assets,  moneys, 
etc.,  except  to  a  receiver  appointed  by  the 
court.  Section  66  provides  that,  at  the 
time  of  ordering  the  injunction,  or  at  any 
time  afterwards,  the  court  may  appoint  a 
receiver  with  full  power  and  authority  to 
take  possession  of  the  property  of  the  cor- 
poration, and  other  powers  not  necessary  to 
be  here  particularly  recited.  Section  68 
enacts  that  "all  the  real  and  personal  prop- 
erty of  an  insolvent  corporation,  whereso- 
ever situated,  and  all  its  franchises,  rights, 
privileges,  and  effects  shall,  upon  the  ap- 
pointment of  a  receiver,  forthwith  vest  in 
him,  and  the  corporation  shall  be  devested 
of  the  title  thereto."  The  practice  pre- 
scribed by  S  66  is  elastic.  It  permits  the 
court  to  summarily  determine  the  question 
of  insolvency  upon  presentation  of  the  bill 
and   affidavits,   and  without  notice   to   the 


setting  aside  a  fraudulent  assignment  for 
the  benefit  of  creditors,  creates  a  lien  upon 
all  cho.ses  in  action  held  by  the  assignee: 
and  a  promis.sory  note  given  by  a  debtor  of 
the  assignor  to  such  assignee  is  not  liable 
to  be  defeated  in  the  receiver's  hands  by 
a  set-off  consisting  of  a  claim  against  the 
assignor,  obtained  by  the  maker  of  the  note 
prior  to  the  appointment  of  the  receiver; 
the  receiver's  title  to  choses  in  action  not 
being  governed  by  the  same  rule  as  applies 
to  real  or  personal  property,  title  to  which 
will  not  relate  back  of  the  date  of  the 
order  of  appointment.  Clark  v.  Brockw»y. 
1  Abb.  App.  Dec.  351. 

As  to  exclusiveness  of  jurisdiction  by  ap- 
pointment of  receiver,  as  between  receiver 
and  assignee  in  bankruptcy,  see  note  to 
Re  Schuvler's  Steam  Tow-Boat  Co.  20 
L.R.A.   39*1. 

As  to  the  effect  of  attachment  of  real  es- 
tate to  defeat  rights  of  a  receiver,  subse- 
quently appointed  by  another  court,  to 
possession  thereof,  see  note  to  Beardalet 
v.   Ingraham,   3  L.R.A.(N.S.)    1073. 
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corporation,  and  forthwith  to  take  chargu 
of  its  effects  by  the  appointment  of  a  rt 
oeiver,  if  the  court  deems  it  proper  to  pur- 
sue that  course;  but  it  also  permits  post- 
poning consideration  of  the  questioa  of  in- 
solvency until  a  later  time,  and  its  deter- 
mination after  notice  to  the  corporation 
concerned.  It  seems  to  us  that  the  learned 
vice  chancellor  erred  in  treating  the  pres- 
ent case  as  if  the  court  below,  upon  the 
filing  of  the  insolvency  bill,  had  proceeded 
without  notice  to  inquire  into  the  question 
of  insolvency,  and  had  thereupon  adjudged 
the  corporation  insolvent.  The  case  shows 
that  this  was  not  done;  that  on  April  11th 
there  was  no  hearing  upon  the  question  of 
insolvency,  and  no  adjudication  of  insol- 
vency, and  no  general  restraint,  par- 
alyzing all  the  functions  of  the  corpora- 
tion. The  restraint  was  limited.  It  pro- 
hibited voluntary  acts  of  the  defendant 
with  respect  to  paying  or  transferring  its 
moneys  and  effects,  contracting  debts,  and 
selling,  assigning,  or  transferring  its  prop- 
erty, but  did  not  in  words  or  by  necessary 
effect  restrain  third  parties  from  pursuing 
their  lawful  remedies  in  tnt;t(um  the  com- 
pany. 

We  do  not  rest  our  view  alone  upon  the 
provision  of  §  68,  that  the  property  of  the 
insolvent  corporation  vests  in  the  receiver 
upon  his  appointment.  We  do  not  at  pres- 
ent dispute  that  the  court  of  chancery,  upon 
adjudicating  that  a  corporation  is  insol- 
vent, may  forthwith  devest  it  of  its  corpo- 
rate functions,  and  place  its  assets  in  the 
course  of  administration  indicated  by  the 
statute.  A  receiver  or  trustee  is  the  offi- 
cer intended  by  the  statute  and  ordinarily 
appointed  by  the  court  to  carry  out  this 
main  object;  but  it  is  the  adjudication  of 
insolvency  that  furnishes  the  occasion  for 
placing  the  assets  of  the  corporation  into 
the  custody  of  the  law.  Section  65  pro- 
vides that  the  court,  upon  determining  that 
the  corporation  has  become  insolvent,  may 
issue  an  injunction,  restraining  it  from 
exercising  any  of  its  privileges  or  fran- 
chises, as  well  as  from  transferring  its  es- 
tate, etc.;  and  f  66  provides  that  the  court 
"at  the  time  of  ordering  said  injunction, 
or  at  any  time  afterwards,  may  appoint  a 
receiver  or  receivers,  or  trustees,"  etc.  The 
act  plainly  contemplates  that  the  appoint- 
ment of  a  rooosvsr  may  be  postponed  to  a 
time  subsequent  to  the  adjudication  of  in- 
solvency, with  its  accompanying  enforced 
paralysis  of  all  the  corporate  functions. 
But,  in  the  order  of  April  11,  1904,  there 
was  neither  appointment  at  a  receiver  nor 
adjudication  of  insolvency.  The  learned 
vice  chancellor  entertained  the  view  that. 
in  order  to  grant  the  restraint  that  was 
included  in  the  order  of  April  11th,  the 
16  L.R-A.(N.S.) 


court  must  have  found  that  the  corporation 
was  insolvent  within  the  meaning  of  the 
act.  We  think  the  clear  intent  of  the  stat- 
ute is  to  the  contrary,  and  that  such  an 
order  to  show  cause  as  was  here  made 
(which,  in  this  aspect,  merely  provided 
that  an  application  for  an  adjudication  of 
insolvency  might  be  made  upon  notice  to 
the  corporation)  does  not  determine  the 
question  of  insolvency,  but,  on  the  con- 
trary, determines  that  the  corporation  shall 
be  heard  before  that  question  is  decided. 

The  question  now  presented  seems  not  to 
have  been  previously  passed  upon  by  this 
court,  but  the  current  of  authority  in  the 
court  of  chancery  seems  to  agree  with  the 
view  we  have  expressed.  In  Minchin  v. 
Second  Nat.  Bank,  36  N.  J.  Eq.  436,  a  re- 
ceiver had  been  appointed  in  this  state  for 
an  insolvent  corporation  of  New  York  under 
our  corporation  act  of  April  7,  1876,  which, 
in  $  103  (Revision  1877,  p.  196),  subjected 
foreign  corporations  doing  business  in  this 
state  to  all  the  provisions  of  the  act  so  far 
as  applicable.  Chancellor  Runyon,  who  de- 
cided the  case,  recognized  (36  N.  J.  Eq. 
440)  that  some  of  those  provisions  could 
not  be  applied  to  foreign  corporations;  for 
instance,  that  our  court  of  chancery  could 
not  hinder  such  corporations  from  exercis- 
ing their  franchises,  excepting  as  it  might 
restrain  them  from  exercising  them  in  this 
state.  He  recognized  that  the  question 
presented  was  as  to  the  character  and  ex- 
tent of  the  power  over  the  corporate  prop- 
erty for  the  purpose  of  administering  it 
for  the  benefit  of  creditors  or  stockholders. 
At  page  442  of  36  N.  J.  Eq.,  he  expressed 
the  view  that  the  mere  "filing  of  a  bill  in 
such  case  does  not  devest  the  company  of 
its  property.  The  appointment  of  a  re- 
ceiver under  the  statute  operates  as  a 
transfer."  And  he  sustained  the  right  of 
creditors,  notwithstanding  bill  filed,  to  pro- 
ceed at  law  to  secure  a  lien  upon  the  prop- 
erty, and  to  retain  that  lien  as  against  a 
receiver  subsequently  appointed.  In  Gra- 
ham Button  Co.  v.  Spielman,  SO  N.  J.  Eq. 
120,  124,  24  Atl.  671,  Vice  Chancellor  Van 
Fleet  said,  referring  to  the  provisions  of  5 
72  and  80  of  the  corporation  act  of  1875 
(corresponding  in  substance  to  §|  66  and 
86  of  the  act  of  1896)  :  "The  effect  of  these 
two  provisions  is,  as  it  seems  to  me,  to 
fasten  the  debts  of  a  corporation  on  it^i 
property  the  moment  it  is  adjudged  to  be 
insolvent  and  a  receiver  is  appointed  to 
wind  up  its  affairs.  From  that  time  forth 
its  property  is  by  law  appropriated  exclu- 
sively and  irrevocably  to  the  payment  of  its 
debts."  Section  68  of  the  corporation  act 
of  1896,  which  provides  that,  upon  appoint- 
ment of  a  receiver,  the  property  of  the  in- 
solvent corporation  forthwith  vests  in  him. 
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is  a  new  section,  intended  to  set  at  rest  the 
question  wliether  the  property  of  an  insol- 
vent company  vests  at  all  in  the  receiver. 
Upon  the  law  as  it  formerly  stood,  this 
question  had  been  in  doubt.  In  Willink  v. 
Morris  Canal  &  Bkg.  Co.  (1843)  4  N.  J.  Eq. 
377,  400,  the  chancellor  held  that,  under  the 
"act  to  prevent  frauds  by  unincorporated 
companies,"  the  property  of  the  company 
did  not  vest  in  the  receivers;  that  they 
were  merely  substituted  in  the  place  of  di- 
rectors and  managers  for  the  purpose  of 
settling  up  and  closinf;  the  affairs  of  the 
company;  that  the  title  to  the  property 
was  not  changed,  but  a  power  only  dele- 
gated to  the  receivers  to  take  charge  of 
it  and  sell  it.  Six  years  later  another  chan- 
oellor,  apparently  in  ignorance  of  the  previ- 
ous decision,  held  that  the  statute  and  the 
appointment  of  receivers  under  it  was  a 
conveyance  or  transfer  of  all  the  property 
of  the  insolvent  corporation  to  the  receiv- 
ers. Corrigan  v.  Trenton  Delaware  Falls 
Co.  (1849)  7  N.  J.  Eq.  489,  498.  In  Mid- 
dlesex County  V.  State  Bank  (1878)  29  N. 
J.  Eq.  268,  274,  Vice  Chancellor  Van  Fleet 
held  that  the  appointment  of  a  receiver 
under  the  corporation  act  of  1875  invested 
him  with  full  power  to  sell,  assign,  and 
convey  all  the  property  of  the  corporation. 
Revision  1877,  p.  189,  {  72.  "No  act  by 
the  corporation,"  he  said  "is  necessary  to 
complete  either  the  title  of  the  receiver  or 
that  of  his  purchaser.  Unlike  proceedings 
under  bankrupt  laws,  no  assignment  by  the 
debtor  or  commissioners  is  required.  Title 
ia  devested  by  force  of  law,  and  such  di- 
vestiture is  perfect  and  absolute."  The 
same  view  was  entertained  by  Chancellor 
Runyon  in  Minchin  v.  Second  Nat.  Bank, 
36  N.  J.  Eq.  436,  442,  who  cited  Corrigan 
y.  Trenton  Delaware  Falls  Co.  and  Middle- 
sex County  y.  State  Bank.  But  in  State 
Bank  y.  First  Nat.  Bank,  34  N.  J.  Eq.  460, 
466,  Vice  Chancellor  Van  Fleet  held  that 
the  receiver  had  a  mere  right  of  possession 
and  power  to  sell;  that  the  law  took  cus- 
tody of  the  property,  leaving  the  title  un- 
changed until  sale  made.  And  in  Kirkpat- 
rick  y.  Corning,  37  N.  J.  Eq.  64,  60,  Chan- 
cellor Runyon  himself  adopted  the  view  last 
mentioned,  at  the  same  time  pointing  out 
that,  while  Vice  Chancellor  Van  Fleet's 
judgment  in  Middlesex  County  v.  State 
Bank  was  affirmed  by  the  court  of  errors 
and  appeals  in  30  N.  J.  Eq.  311,  339,  the 
view  expressed  by  the  vice  chancellor  upon 
the  present  topic  was  unnecessary  to  his 
decision,  and  there  was  no  opinion  in  the 
court  of  last  resort.  See  also  cases  cited 
in  Crews  v.  United  States  Car  Co.  57  N.  J. 
Eq.  357,  362,  42  Atl.  272.  Section  68  of 
the  act  of  1896  settles  this  long-disputed 
question,  as  to  whether  the  receiver  took 
15  L.R.A.(N.S.) 


title,  or  only  custody,  of  the  property  of 
the  insolvent  corporation. 

The  present  question  is:  When  does  the 
title  of  the  insolvent  corporation  cease? 
We  answer,  not  before  there  is  either  an  ad- 
judication of  insolvency  or  the  appointment 
of  receiver  or  trustee.  In  Gallagher  v.  As- 
phalt Co.  65  N.  J.  Eq.  258,  270,  55  Atl.  259. 
264,  Vice  Chancelor  Stevenson  said:  "I 
think  it  is  safe  to  say  that  in  New  Jersey, 
apart  from  the  direct  effect  of  statutes,  an 
insolvent  corporation  has  tlie  same  domin- 
ion over  its  assets,  and  its  creditors  have 
the  same  power  to  reach  those  assets  for 
the  payment  of  their  claims,  that  we  find 
exhibited  in  the  case  of  an  insolvent  nat- 
ural person.  The  modifications  and  limi- 
tations of  this  dominion  of  the  corpora- 
tion over  its  property,  and  of  this  power 
of  the  creditors  to  reach  that  property  pref- 
erentially, are  derived  from  our  statutes, 
and  not  from  any  theory  that,  immediately 
upon  the  insolvency  of  a  corporation,  any- 
thing that  can  properly  be  described  as  a 
trust  is  created  in  respect  of  the  corporate 
assets.  Of  course,  when,  by  reason  of  in- 
solvency or  of  the  dissolution  of  a  corpora- 
tion, or  from  eny  other  cause,  the  assets  of 
the  corporation  are  placed  in  the  possession 
of  a  receiver,  or  have  become  vested  in  him 
by  law,  a  trust  of  a  high  character  at 
once  is  created.  But  neither  the  insolvency 
or  other  condition  of  the  company,  nor  the 
commencement  of  a  suit  to  establish  a  re- 
ceivership and  the  trust  connected  there- 
with, has  the  effect  to  establish  such  trust." 
The  only  New  Jersey  case  cited  to  the  con- 
trary is  Doane  v.  Millville  Mut.  M.  &  F. 
Ins.  Co.  43  N.  J.  Eq.  622,  535,  II  AU.  739. 
Upon  the  filing  of  a  bill  setting  up  inability 
of  the  company  to  pay  its  debts,  an  order 
was  made  requiring  it  to  show  cause  why  a 
receiver  should  not  be  appointed,  "together 
with  an  order  restraining  the  defendant 
from  performing  any  duties  whatsoever  de- 
volving upon  it."  Vice  Chancellor  Bird 
held  that  a  judgment  entered  upon  the  same 
day  that  this  restraining  order  was  made 
did  not  entitle  the  creditor  to  a  preference. 
He  said:  "When  the  court  steps  in  and 
takes  possession,  all  opportunity  for  any- 
one obtaining  an  advantage  by  his  dili- 
gence ceases."  This  decision  was  reversed 
by  this  court  upon  grounds  that  do  not 
either  affirm  or  overthrow  this  view.  Doane 
V.  Millville  Mut.  M.  &  F.  Ins.  Co.,  46  N. 
J.  Eq.  274,  282,  17  Atl.  625.  With  respect 
to  Vice  Chancellor  Bird's  decision  upon  the 
point  now  raised,  it  is  sufficient  to  say  that, 
if  the  order  that  he  had  under  consideration 
did  amount  to  a  taking  possession  of  the 
assets  of  the  company  by  the  court,  his  dec- 
laration that  there  was  no  longer  opportu- 
nity for  anyone  to  obtain  advantage  by  dil- 
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igence  is  correct.  The  restraining  order 
that  we  have  under  consideration  had  no 
such  effect. 

It  follows  that  the  levy  made  by  the 
sheriff  upon  the  personal  property  of  the 
Princeton  Lighting  Company  under  the  ex- 
ecution of  the  Westinghouse  company  es- 
tablished a  valid  lien  upon  that  property, 
and  the  subsequent  conversion  of  the  prop- 
erty by  the  receiver  entitled  the  Westing- 
house  company  to  priority  in  payment. 

The  order  under  review  herein  should  be 
reversed,  and  the  cause  remitted  for  further 
proceeaings  in  accordance  with  the  views 
above  expressed. 


ooiiORADO  sijpreme;  oourt. 

WESTERN  GLASS  MANUFACTURING 

COMPANY,  Appt., 

▼. 

MAX  SCHOENINGER. 

(—  Colo.  — ,  94  Pac.  342.) 

Court  —  discretionary    power  —  phys- 
ical examination. 

1.  The  court  has  discretionary  power,  re- 
viewable on  appeal,  to  compel  the  plaintiff 


in  an  action  for  personal  injuries  to  submit 
to  physical  examination. 
Appeal  —  abuse  of  discretion. 

2.  It  is  an  abuse  of  discretion,  calling  for 
reversal,  for  a  court  to  refuse  to  order  a 
physical  examination  of  a  plaintiff  who  al- 
leges permanent  injury,  where  the  accident 
was  of  such  a  nature  as  to  produce  no  visi- 
ble wound,  where  such  an  examination  would 
determine  whether  complete  recovery  could 
be  had,  and  where  the  amount  of  the  verdict 
indicates  that  the  jury  considered  the  in- 
juries permanent,  although  the  application 
was  not  made  until  more  than  a  year  aifter 
the  accident. 

(March  2,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  the  City  and 
County  of  Denver  in  plaintiff's  favor  in  an 
action  brought  to  recover  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  W.  Field,  with  Messrs. 
Wolcott,  Valle,  &  Waterman  and  H. 
H.   Dunham,   for  appellant: 

The  examination  should  have  been  granted. 

Alabama  G.  S.  R.  Co.  v.  Hill,  90  AU.  71, 


Caae  Note.  —  When  does  a  refusal  of 
an  order  for  physical  examination 
amount  to  an  abuse  of  discretion? 

At  c<»nmon  law,  the  defendant  had  no 
right  to  a  physical  examination  of  the  plain- 
tiff in  an  action  for  personal  injuries,  and 
the  common-law  doctrine  still  prevails  in 
some  jurisdictions.  This  is  true  in  the  Fed- 
eral courts,  where  the  question  was  finally 
disposed  of  in  Union  P.  R.  Co.  v.  Botsford, 
141  U.  S.  250,  35  L.  ed.  734,  11  Sup.  Ct. 
Rep.  1000,  it  being  there  held  that  the  court 
has  no  power  to  order  such  an  examination. 
But  in  most  jurisdictions  it  is  held  that, 
in  a  proper  case  and  under  proper  circum- 
stances, the  court  may,  in  an  action  of  that 
character,  grant  an  order  requiring  the 
plaintiff  to  submit  to  a  physical  examina- 
tion ;  and  in  some  states  the  statute  provides 
that  the  court  may  grant  such  an  order.  The 
right  of  the  defendant  to  such  examination 
is  not  absolute,  but  is  within  the  sound  dis- 
cretion of  the  court;  and  while  that  discre- 
tion is  reviewable,  it  will  not  be  interfered 
with  unless  there  is  a  manifest  abuse  of  it. 
Therefore,  in  these  jurisdictions,  the  im- 
portant question  is,  under  what  circum- 
stances the  refusal  to  order  a  physical  ex- 
amination will  amount  to  an  abuse  of  the 
-discretion  of  the  trial  judge. 

In  some  of  the  states  from  which  cases 
cited  below  have  been  taken,  notably  Illinois, 
Texas,  and  Massachusetts,  the  courts  still 
question  their  rights  to  order  such  an  ex- 
amination under  any  circumstances;  but  in 
the  cases  cited  it  was  held  that  the  reasons 
jfivcn  were  sufficient  to  justify  the  refusal 
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of  an  examination,  even  if  the  court  had  had 
the  power  to  order  one  in  a  proper  case. 

Discretion  not  abused — examination  unnec- 
essary. 

I 
In  numerous  cases  it  has  been  held  no 
error  to  refuse  to  grant  the  order  where  it 
did  not  appear  that  such  an  examination 
was  necessary  or  that  anything  could  be 
gained  by  it.  As  in  Louisville  R.  Co.  v. 
Hartlege,  26  Ky.  L.  Rep.  152,  74  S.  W. 
742,  where  the  extent  of  the  injuries  had 
been  disclosed  by  the  means  already  used; 
Owens  V.  Kansas  City,  St.  J.  &  C.  B.-  R.  Co. 
96  Mo.  169,  6  Am.  St.  Rep.  39,  8  S.  W.  350, 
where,  at  the  time  of  the  request,  the  plain- 
tiff's condition  was  quite  fully  known,  and 
it  did  not  appear  that  a  medical  examina- 
tion would  add  any  important  information; 
Belt  Electric  Line  Co.  v.  Allen,  102  Ky.  551, 
80  Am.  St.  Rep.  374,  44  S.  W.  89,  where 
there  was  no  dispute  about  the  condition  of 
the  ankle  claimed  to  be  injured,  which 
could  likely  be  settled  by  an  examination; 
Chicago,  B.  &  Q.  R.  Co.  v.  Reith,  65  111. 
App.  461,  where  it  was  not  claimed  that 
the  plaintiff  was  suffering  from  any  secret 
malady,  and  the  bruises  and  scratches  which 
he  had  received  were  fully  healed;  Gulf,  C. 
&  8.  F.  R.  Co.  V.  Gibbs,  33  Tex.  Civ.  App. 
214,  76  S.  W.  81,  where  the  plaintiff  had  re- 
ceived no  external  injuries,  and  there  was 
no  testimony  to  indicate  that  an  examina- 
tion would  throw  any  light  whatever  upon 
the  character  or  extent  of  her  injuries;  St. 
Louis  Bridge  Co.  v.  Miller,  138  111.  465,  28 
N.  E.  1091,  Joliet  Street  R.  Co.  v.  Call,  143 
111.  177,  32  N.  E.  389,  Terre  Haute  &  I.  R. 
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9  L.R.A.  442,  24  An>.  St.  Rep.  764,  8  So. 
90;  Sibley  v.  Smith,  46  Ark.  275,  65  Am. 
Rep.  684;  Schroeder  v.  Chicago,  R.  I.  &  P. 
R.  Co.  47  Iowa,  376. 

Mr.  Duncan  McPhall  for  appellee. 

Maxwell,    J.,  delivered  the   opinion   of 

the  court: 

Plaintiff  below,  appellee  here,  a  minor, 
about  sixteen  years  of  age,  by  his  next 
friend  and  natural  gfuardian,  his  mother, 
sued  to  recover  damages  alleged  to  have  been 
sustained  through  the  negligence  of  appel- 
lant in  failing  to  provide  suitable  and  safe 
machinery  and  appliances  with  which  to  per- 
form the  work  appellee  was  required  to  do. 
The  complaint  alleged  that  the  injuries  re- 
ceived resulted  in  total  and  permanent  dis- 


ability. Eight  days  preceding  the  date  when 
the  cause  was  set  for  trial  a  demand  in 
writing  was  made  by  the  attorneys  for  de- 
fendant upon  the  attorney  for  plaintiff  for 
an  opportunity  to  have  a  physical  examina- 
tion of  plaintiff  made,  before  the  day  of 
trial,  by  a  competent  physician  to  be  select- 
ed by  the  attorneys  for  defendant,  or  by  the 
judge  of  the  court  before  whom  the  case  was 
to  be  tried.  This  demand  was  refused,  upon 
the  ground,  as  stated,  that  the  accident  to 
plaintiff  had  happened  so  long  ago  that  it 
would  not  be  fair  to  plaintiff  to  have  a 
physical  examination  of  plaintiff  made  at 
that  time.  About  thirteen  months  had 
elapsed  between  the  accident  and  the  date 
of  the  demand.  On  the  day  of  the  trial,  be- 
fore the  taking  of  testimony  began,  defend- 


Co.  V.  Bnmker,  128  Ind.  542,  26  N.  E.  178, 
and  International  &  G.  N.  R.  Co.  v.  Under- 
wood, 64  Tex.  463, — where  the  defendant 
made  no  proof  showing  that  there  was  a 
necessity  for  such  an  examination. 

Application  not  timely. 

Frequently  a  refusal  to  order  a  physical 
examination  of  the  plaintiff  is  sustained 
upon  the  ground  that  the  application  there- 
for was  not  timely  made.  As,  where  it  was 
made  after  the  close  of  the  plaintifTs  case 
(Fullerton  v.  Fordyce,  121  Mo.  1,  42  Am.  St. 
Rep.  516,  25  S.  W.  587)  ;  or  during  the  trial 
(Chadron  v.  Glover,  43  Neb.  732,  62  N.  W. 
62,  and  Stuart  t.  Havens,  17  Neb.  211,  22 
N.  W.  419)  ;  or  after  the  cross-examination 
of  the  plaintiff  (Archer  v.  Sixth  Ave.  R.  Co. 
20  Jones  &  S.  378)  ;  or  after  witnesses  had 
been  examined  for  the  defendant  (Myrberg 
V.  Baltimore  A  S.  Min.  t  Reduction  Co. 
26  Wash.  364,  66  Pac.  539) ;  or  one  day  be 
fore  the  case  was  called  for  trial  and  two 
days  after  it  had  been  docketed  (Kinney  v. 
Springfield,  36  Mo.  App.  97 ;  or  on  the  after- 
noon of  the  second  day  of  the  trial  and  con- 
siderably more  than  a  year  after  the  defend- 
ant knew  the  nature  of  the  claim  (Paul  v. 
Omaha  &  St.  L.  R.  Co.  82  Mo.  App.  500)  ; 
or  during  the  progress  of  the  trial,  and  an 
examination  would  cause  a  long  suspension 
thereof  (Macon  R.  &  Light  Co.  v.  Vining. 
120  Ga.  611,  48  S.  E.  232)  ;  or  after  the 
close  of  the  plaintifTs  case,  and  it  was  then 
impracticable  to  obtain  a  competent  and 
satisfactorv  physician  (Savannah,  F.  A,  W. 
R.  Co.  V.  Wainwriglit,  99  Ga.  255,  25  S.  E. 
622);  or  after  the  close  of  the  plaintiff's 
ca.se.  no  reason  being  shoorn  for  the  delay 
(Hess  V.  Lowrey,  122  Ind.  22.?,  7  L.R.A. 
90,  17  Am.  St.  Rep.  355,  23  N.  E.  166,  Mar- 
lor  V.  Springfield,  66  Mo.  App.  301,  Miami 
&  M.  Tump.  Co.  V.  Baily,  37  Ohio  St.  104, 
and  Southern  Kansias  R.  Co.  v.  Michaels,  67 
Kan.  474.  4«  Pac.  938)  ;  or  after  the  close 
of  the  plaintiff's  ease,  it  not  being  supported 
l)y  any  affidavits  showing  that  such  exami- 
nation was  neeessarv  (Terre  Haute  &  I.  R. 
Co.  V.  Brunker,  128  Ind.  542.  26  X.  K.  178; 
Si(ni\-  City  *  P.  R.  Co.  v.  Finlayson,  16  Neb.  ' 
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578,  49  Am.  Rep.  725,  20  N.  W.  860,  and 
Galesburg  v.  Benedict,  22  111.  App.  114). 

Previous  examination. 

The  refusal  to  order  an  examination  has 
also  been  frequently  sustained  where  there 
has  been  some  examination  previous  to  the 
request,  or  the  plaintiff  is  willing  to  submit 
to  a  sufficient  examination  without  the  or- 
der. As,  in  Orlando  v.  Syracuse  Rapid 
Transit  R.  Co.  109  App.  Div.  356,  95  N.  Y. 
Supp.  898,  where  there  had  been  a  voluntary 
submission  to  a  physical  examination  by  the 
plaintiff  prior  to  the  request,  the  appellate 
court  setting  aside  an  ex  parte  order  for  a 
further  examination;  in  Shepard  r.  Mis- 
souri P.  R.  Co.  86  Mo.  629,  56  Am.  Rep. 
390,  where  there  had  been  one  examination 
by  a  physician  in  the  service  of  the  defend- 
ant, and  the  plaintiff  was  willing  to  submit 
to  an  examination  by  a  named  specialist  in 
the  ailment  of  which  she  complained,  and 
refused  the  request  of  the  defendant  to  be 
examined  by  three  different  physicians, 
which  request  the  court  held  to  be  unreason- 
able; in  Louisville  &;  N.  R.  Co.  v.  McClain. 
23  Ky.  L.  Rep.  1878,  66  S.  W.  391,  where  the 
plaintiff  had  already  been  examined  by  two 
of  the  defendant's  physicians  and  also  by 
three  other  physicians,  all  of  whom  testi- 
fied that  the  plaintiff  was  badly  injured,  but 
that  the  spine  was  uninjured,  the  trouble 
being  wholly  a  nervous  one ;  in  Chicago  i.  E. 
I.  R.  Co.  V."  Holland,  122  111.  461.  13  N.  E. 
145,  where  the  plaintiff  voluntarily  submit- 
ted to  an  examination  by  two  of  the  defend- 
ant's physicians ;  in  Melone  v.  Sierra  R.  Co. 
151  Cal.'llS,  91  Pac.  522,  where  the  plaintiff 
consented  to  submit  to  an  examination  by 
any  physician  appointed  by  the  court,  and 
the  plaintiff  had  already  been  examined  by 
two  of  the  defendant's  physicians;  in  Whlt- 
aker  v.  Staton  Island  Midland  R.  Co.  76 
App.  Div.  351,  78  N.  Y.  Supp.  410,  where 
up<m  the  third  trial  the  court  refused  to  or- 
der an  examination  by  a  new  physician, 
there  having  been  an  examination  previous 
to  the  first  trial  by  a  physician  in  the  em- 
ploy of  the  defendant,  who  bad  testified  at 
the  first  two  trials,  and  there  waa  nothing 
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ant  moved  the  court  for  an  order  requiring 
plaintiff  to  submit  to  a  physical  examination 
by  some  reputable  and  competent  physician, 
to  be  appointed  by  the  court.  The  motion 
set  forth  the  necessity  for  such  examination, 
the  written  demand  for  same,  and  was  sup- 
ported by  an  affidavit.  This  motion  was  de- 
nied, an  exception  saved,  and  the  assign- 
ment of  error  based  thereon  will  be  the  only 
one  considered  in  the  determination  of  this 
appeal. 

The  question  thus  presented  is  a  very  im- 
portant one,  and  is  submitted  to  this  court 
for  the  first  time,  although  the  practice  of 
granting  such  motions  prevails  in  many  of 
the  nisi  prius  courts  of  the  state.  Courts 
are  instituted  by  the  state  to  administer,  so 
far  as  possible,  impartial  justice  to  contend- 


ing parties.  The  plaintiff  of  his  own  motion 
enters  the  court,  seeking  justice  for  an  al- 
leged wrong  inflicted,  or  to  prevent  a  wrong 
threatened.  In  such  contesU  it  is  the  duty 
of  the  court  to  bestow  upon  the  litigants 
full  and  exact  justice.  This  cannot  be  done 
until  the  court  obtains  the  full  and  exact 
truth  touching  all  matters  in  issue,  so  far 
as  the  same  can  be  obtained  by  exhausting 
all  methods  available  to  the  full  attainment 
of  that  end.  Plaintiff  is  a  voluntary  actor. 
appealing  to  the  sovereign  power  of  the  state 
for  justice,  impliedly  assenting  to  do  justice 
to  the  other  party,  and  impliedly  agreeing, 
in  advance,  to  make  any  disclosure  which  is 
necessary  to  be  made,  in  order  that  justice 
may  be  done.  Approximate  justice,  as  the 
best  the  courts  can  do  in  the  administration 


to  show  why  she  could  not  testify  upon  the 
third  trial;  in  Southern  Bell  Teleph.  Co.  v. 
Lynch,  95  Ga.  529,  20  S.  E.  500,  where  there 
had   already  been  an  examination  by  two 

Shysicians,  one  of  whom  had  testified  for  the 
efendant;  in  Gulf,  C.  &  S.  F.  R.  Co.  ▼. 
Norfleet,  78  Tex.  321,  14  S.  W.  703,  where 
the  party  was  willing  to  be  examined  by  a 
competent  and  impartial  physician  without 
the  order;  in  Hill  v.  Sedalia,  64  Mo.  App. 
494,  where  the  plaintiff  had  employed  a  firm 
of  competent  physicians,  one  of  whom  had 
testified  upon  the  trial;  in  Helbig  v.  Grays 
Harbor  Electric  Co.  37  Wash.  130,  79  Pac. 
612,  where  there  had  been  an  examination 
before  the  trial,  and  after  an  amendment 
was  made  showing  further  injuries  a  fur- 
ther examination  was  made  by  two  physi- 
cians for  the  defendant,  one  of  whom  ap- 
peared and  testified,  and  the  court  offered 
to  let  a  third  physician  examine  the  plain- 
tiff in  the  presence  of  the  jury. 

Hostile  or  obnoxious  physician. 

It  is  generally  held  that  there  is  no  abuse 
of  discretion  in  refusing  to  order  a  physical 
examination  of  the  plaintiff  where  the  phy- 
sician named  by  the  defendant  is  hostile  or 
obnoxious  to  the  plaintiff:  As,  where  the 
plaintiff  had  a  personal  aversion  to  the 
physician  named  by  the  defendant  (Missouri 
P.  R.  Co.  V.  Johnson,  72  Tex.  95,  10  S.  W. 
325) ;  or  where  the  physician  named  had 
already  testified  against  the  plaintiff  (Hous- 
ton &  T.  C.  R.  Co.  V.  Berling,  14  Tex.  Civ. 
App.  544,  37  8.  W.  1083)  ;  or  where  the 
plaintiff  considered  the  physician  named  was 
hostile  to  him  (Stack  v.  New  York,  N.  H. 
&  H.  R.  Co.  177  Mass.  165,  52  L.R.A.  328, 
83  .Am.  St.  Rep.  260,  58  X.  E.  686).  In 
some  cases  the  mere  fact  that  the  physicians 
are  named  by  the  defendant  has  been  held 
sufficient  reason  for  refusing  to  grant  the 
order  for  examination.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Nelson,  6  Tex.  Civ.  App.  387,  24  S. 
W.  688;  Smith  y.  Spokane,  16  Wash.  403, 
47  Pac.  888. 
16  LJEUL.(ir.S.) 


Use  of  instruments  or  drugs;  pain  or  in- 
jury. 

It  is  generally  held  that  it  is  no  abuse  of 
the  trial  court's  discretion  to  refuse  an  ex- 
amination which  would  be  painful  or  re- 
quire the  use  of  X  rays,  drugs,  etc. 

Thus,  a  refusal  to  grant  an  examination 
was  held  justified  in  Louisville  R.  Co.  v. 
Hartlege,  25  Ky.  L.  Rep.  152,  74  S.  W.  742, 
where  the  examination  required  would  be 
painful  and  severe;  in  Strudeeon  v.  Sand 
Beach,  107  Mich.  490,  66  N.  W.  610,  where 
the  use  of  anesthetics  would  be  necessary; 
in  O'Brien  v.  La  Crosse,  99  Wis.  421,  40 
L.R.A.  831,  76  N.  W.  81,  where  there  was 
the  necessity  of  using  instruments  for  exam- 
ining the  plaintiff's  bladder;  in  Boelter  v. 
Ross  Lumber  Co.  103  Wis.  324,  79  N.  W. 
243,  where  the  examination  contemplated 
would  require  the  use  of  X  rays,  and  tlie 
plaintiff,  having  submitted  to  one  examina- 
tion by  such  means,  had  been  severely 
burned ;  in  Wittenberg  v.  Onsgard,  78  Minn. 
342,  47  L.R.A.  141  81  N.  W.  14,  where  the 
examination  would  r.>quire  the  use  of  X  rays, 
the  court  questioning  whether  the  use  of 
X  rays  was  sufficiently  well  known  to 
justify  requiring  the  plaintiff  to  submit  to 
such  an  examination. 

But  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Palmore,  68  Kan.  645,  64  L.R.A.  90,  75  Pac. 
609,  it  was  held  that  in  an  action  for  dam- 
ages for  a  negligent  injury  to  the  eyes, 
claimed  to  be  permanent,  a  timely  rec^uest 
for  an  expert  physical  examination  of  the 
injured  organs  in  the  usual  and  ordinary 
manner  should  be  granted,  although  involv- 
ing the  use  of  drugs  for  dilating  the  pupils 
of  the  eyes,  subject,  however,  to  the  limita- 
tion that  the  examination  would  not  produce 
serious  discomfort  or  any  deleterious  conse- 
quences. 

Miscellaneous. 

There  may  also  be  noted  other  cases  where 
a  refusal  to  order  an  examination  was  held 
to  be  no  error. 

In  Sidekum  v.  W^abash,  St.  L.  4  P.  R.  Co. 
93  Mo.  400,  3  Am.  St.  Rep.  549,  4  S.  \V.  701, 
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of  the  law,  must  often  be  accepted;  but, 
while  the  law  is  satisfied  with  approximate 
justice  where  exact  justice  cannot  be  ob- 
tained, the  court  should  recognize  no  rules 
which  stop  at  the  first,  when  the  second  is 
within  reach.  In  actions  of  this  character 
a  plaintiff  has  under  his  control  evidence 
which  will  reveal  the  truth  more  clearly 
than  any  other  which  could  be  introduced. 

In  the  dissenting  opinion  of  Mr.  Justice 
Brewer  in  Union  P.  R.  Co.  v.  Botsford,  141 
U.  S.  250,  258,  36  L.  ed.  734,  740,  11  Sup. 
Ct.  Rep.  1000,  1003,  it  is  said:  "The  end 
of  litigation  is  justice.     Knowledge  of  the 


truth  is  essential  thereto.  It  is  conceded, 
and  it  is  a  matter  of  frequent  occurrence, 
that  in  the  trial  of  suits  of  this  nature  the 
plaintiff  may  make  in  the  court  room,  in 
the  presence  of  the  jury,  any  not  indecent 
exposure  of  his  person  to  show  the  extent 
of  his  injuries;  and  it  is  conceded,  and  also 
a  matter  of  frequent  occurrence,  that  in 
private  he  may  call  his  personal  friends 
and  bis  own  physicians  into  a  room,  and 
there  permit  them  a  full  examination  of  his 
person,  in  order  that  they  may  testify  as 
to  what  they  see  and  find.  In  other  words, 
he  may  thus  disclose  the  actual  facts  to  the 


it  was  held  that  it  was  no  ground  for  re- 
versing a  judgment  for  a  plaintiff  who  had 
sued  for  personal  injuries,  that  the  trial 
judge  refused  to  grant  a  motion  for  a  phy- 
sical examination  at  the  time  of  the  request, 
where  he  said  that,  if  during  the  progress 
of  the  trial  an  examination  appeared  neces- 
sary in  order  to  ascertain  the  full  extent 
of  the  plaintiff's  injuries,  an  examination 
would  be  ordered,  and  the  defendant  did  not 
renew  the  request.  . 

In  Belle  of  Nelson  Distilling  Co.  t.  Riggs, 
104  Ky.  1,  45  S.  W.  99,  it  was  held  that  the 
discretion  of  a  trial  court  was  not  abused 
in  refusing  to  grant  a  physical  examination 
of  the  plaintiff,  where  more  than  eighteen 
months  had  elapsed  from  the  time  of  the 
accident,  and  it  was  apparent  to  all  that 
the  plaintiff  was  a  cripple,  and  had  suffered 
extreme  and  excruciating  pain.  The  court 
said:  "An  examination  by  the  company's 
expert  physicians  or  by  a  commission  of 
learned  doctors  might  have  informed  the 
jury  of  the  exact  nature  of  the  trouble  un- 
der which  the  appellee  labored,  and  have 
clothed  their  information  in  the  usual  tech- 
nical nomenclature  of  the  profession;  but 
the  patent  fact  that  the  man  had  thus  suf- 
fered, and  was  a  cripple,  could  not  have  been 
explained  away." 

In  Ft.  Worth  ft  R.  G.  R.  Co.  y.  White 
(Tex.  Civ.  App.)  61  S.  W.  856,  it  was  held 
that  it  was  not  error  to  refuse  to  order  a 
physical  examination  of  the  plaintiff  where, 
although  the  plaintiff  was  willing  to  submit 
to  such  examination,  his  attorney  was  not. 

In  United  R.  ft  Electric  Co.  v.  Cloman 
(Md.)  69  Atl.  379,  Norton  v.  St.  Louis  ft  H. 
R.  Co.  40  Mo.  App.  642,  and  Ottawa  v.  Gil- 
liland,  63  Kan.  165,  88  Am.  St.  Rep.  232, 
65  Pac.  252,  it  was  held  that  the  discretion 
of  the  lower  court  was  not  abused.  But 
there  are  not  sufficient  facts  given  to  show 
the  ground  of  the  refusal. 

In  St.  Louis  Southwestern  R.  Co.  v.  Dob- 
bins, 60  Ark.  481,  30  S.  W.  887,  31  S.  W. 
147,  it  was  held  that  the  court  did  not  abuse 
its  discretion  in  ordering  an  examination  of 
a  plaintiff  to  be  made  at  his  home  instead 
of  in  court. 

Discretion  abtised. 

In  many  reported  cases,  however,  it  has 
been  held  that  the  discretion  of  the  trial 
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court  was  abused  in  the  refusal  to  grant  an 
examination.  This  is  generally  true  where 
there  has  been  a  refusal  to  permit  the  ex- 
amination of  an  arm  or  a  foot,  which  might 
be  done  with  modesty  and  propriety  in  the 
presence  of  the  jury. 

Thus,  in  Hall  t.  Manson,  99  Iowa,  698, 
34  L.R.A.  207,  64  N.  W.  922,  it  was  held 
that  the  measurement  in  the  presence  of  the 
jury  of  a  woman's  foot  and  her  leg  6  inches 
above  the  ankle,  in  a  suit  for  injuries  to 
the  foot  and  ankle,  must  be  permitted  by  the 
court  when  there  is  a  direct  conflict  as  to 
such  measurements  by  the  medical  men 
called  by  the  respective  parties. 

And  in  Graves  v.  Battle  Creek,  95  Mich. 
266,  19  L.R.A.  641,  35  Am.  St.  Rep.  561, 
54  N.  W.  757,  it  was  held  that  the  court 
erred  in  not  compelling  the  exhibition  of  an 
injured  arm  to  a  physician  in  the  presence 
of  the  jury  on  the  trial  of  an  action  for 
such  injury. 

So,  also,  in  Chicago,  R.  I.  ft  T.  R.  Co. 
V.  Langston,  19  Tex.  Civ.  App.  568,  47  S. 
W.  1027,  48  S.  W.  610,  it  was  held  error  to 
refuse  the  defendant  the  opportunity,  on  the 
trial,  of  having  its  experts  examine  the  in- 
jured limbs,  where  the  plaintiff's  witnesses 
had  testified  that  the  injuries  were  such 
that  the  plaintiff  would  not  be  able  to  wear 
artificial  limbs. 

And  in  Louisville  ft  N.  R,  Co.  v.  Simpson, 
111  Ky.  754,  64  S.  W.  733,  it  was  held  to  be 
an  abuse  of  discretion  to  permit  the  plaintiff 
to  testify  that  her  hand  was  injured  and 
that  the  injury  was  permanent,  and  to  deny 
other  competent  witnesses  who  were  especial- 
ly skilled  in  treating  such  injuries,  an  or- 
portunity  to  examine  the  hand  and  to  dem- 
onstrate, if  they  could,  that  it  was  not  in- 
jured at  all. 

So,  also,  in  Haynes  v.  Trenton.  123  Mo. 
320,  27  S.  W.  622,  where  the  plaintiff  liad  ex- 
hibited his  injured  leg  to  the  jury,  and  the 
injuries  were  greater  than  they  had  ap- 
peared to  be  upon  a  former  trial,  it  was 
held  that  the  court  erred  in  refusing  to  per- 
mit a  second  examination  of  the  leg  by  the 
physicians  who  had  previously  examined  it, 
and  had  testified  upon  the  former  trial. 

In  some  cases  it  has  been  held  an  abuse 
of  discretion  to  refuse  to  order  an  exam- 
ination where  it  was  necessary  in  order  to 
show  just  what  injuries  were  received  by 
the  plaintiff. 
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jury  if  his  interest  require;  but  by  this  de- 
cision, if  his  interests  are  against  such  a 
disclosure,  it  cannot  be  compelled.  It  seems 
strange  that  a  plaintiff  may,  in  the  presence 
«f  a  jury,  be  permitted  to  roll  up  his  sleeve 
and  disclose  on  his  arm  a  wound  of  which 
he  testifies;  but,  when  he  testifies  as  to  the 
4nsMfwe  In  BQcn  a  w^otnra,  the  court,  tsooni 
persuaded  that  he  is  perjuring  himself,  can- 
not require  him  to  roll  up  hiis  sleeve  and 
thus  make  manifest  the  truth,  nor  require 
him,  in  the  like  interest  of  truth,  to  step 
into  an  adjoining  room,  and  lay  bare  his 
arm   to  the  inspection  of  surgeons.     It  is 


said  that  there  is  a  sanctity  of  the  person 
which  may  not  be  outraged.  We  believe 
that  truth  and  justice  are  more  sacred  than 
any  personal  consideration;  and,  if  in  other 
cases  in  the  interests  of  justice,  or  from  con- 
siderations of  mercy,  the  courts  may,  as 
they  often  do,  require  such  personal  exam- 
ination, why  should  they  not  exercise  the 
same  power  in  cases  like  this,  to  prevent 
wrong  and  injustice?"  If  the  court  is  pow- 
erless, in  actions  for  personal  injuries,  to 
require  a  plaintiff  to  submit  himself  to  a 
physical  examination  to  the  end  that  the 
truth  as  to  their  nature,  effect,  and  possible 


Thus,  in  South  Bend  v.  Turner,  156  Ind. 
418,  54  L.R.A.  396,  83  Am.  St.  Rep.  200,  60 
N.  E.  271,  it  was  held  error  to  refuse  the 
request  of  the  defendant  for  a  physical  exam- 
ination of  the  plaintiff  where  the  defend- 
ant had  no  other  means  of  finding  out  the 
condition  of  the  plaintiff. 

And  it  was  held  in  Wanek  v.  Winona,  78 
Minn.  98,  46  L.R.A.  448,  79  Am.  St.  Rep. 
354,  80  N.  W.  851,  that  it  was  an  abuse  of 
discretion  to  refuse  an  examination  upon 
the  ground  that  there  had  been  a  previous 
examination,  when  such  examination  had 
been  taken  before  the  complaint  was  served 
and  before  the  defendant  knew  what  injuries 
were  complained  of. 

So,  also,  a  judgment  was  reversed  for  re- 
fusal to  order  an  examination,  in  Sibley  v. 
Smith,  46  Ark.  275,  55  Am.  Rep.  584,  upon 
the  ground  that  the  plaintiff  was  an  igno- 
rant man  incapable  of  estimating  the  conse- 
quences of  his  injuries  except  by  the  pain 
«nd  inconvenience  caused  by  them,  and  that 
in  no  other  way  than  by  an  examination 
could  the  exact  condition  of  his  injuries  be 
made  known. 

Some  cases  have  held  that  an  examination 
should  i\ot  be  refused  on  the  sole  ground  of 
the  delicacy  and  refinement  of  feeling  on  the 
part  of  the  plaintiff. 

Thus,  in  Alabama  O.  S.  R.  Co.  v.  Hill, 
90  Ala.  71,  9  I..ILA.  442,  24  Am.  St.  Rep. 
704,  8  So.  90,  it  waa  held  that  the  delicacy 
and  refinement  of  feeling  on  the  part  of  one 
seeking  to  recover  damages  for  personal  in- 
jury was  no  ground  for  refusing  a  motion 
by  the  defendant  for  a  surgical  examination 
of  her  condition. 

And  it  was  held  in  Richmond  &  D.  R. 
Co.  V.  Childress,  82  Ga.  719,  3  L.R.A.  808. 

14  Am.  St.  Rep.  189,  9  S.  E.  602,  that  a 
personal  examination  of  a  child  who  claimed 
to  be  injured  in  the  chest  should  not  have 
been  refused  upon  the  ground  of  modesty  or 
delicacy. 

And  it  was  held  to  be  an  abuse  of  discre- 
tion, in  Brown  v.  Chicago,  M.  &,  St.  P.  R. 
Co.  12  N.  D.  61,  102  Am.  St.  Rep.  664,  95 
N.  W.  153,  to  refuse  to  grant  an  examina- 
tion upon  the  ground  that  the  plaintiff  was 
a  woman  and  that  the  examination  would 
offend  her  modesty  and  womanly  instincts. 
where  it  appeared  that  she  had  already  sub- 
mitted to  an  examination  by  two  physicians, 
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one  of  whom  had  appeared  and  been  exam- 
ined on  the  stand. 

Some  other  cases  may  be  noted. 

In  Walsh  v.  Sayre,  52  How.  Pr.  334,  which 
is  one  of  the  earliest  reported  cases  of  this 
character,  it  waa  held  that,  in  an  action  for 
malpractice  against  a  surgeon  for  an  al- 
leged unskilful  operation  performed  by  him 
on  the  body  of  the  plaintiff,  who  was  a 
child  of  about  seven  years  of  age,  the  defend- 
ant was  entitled  to  an  order  requiring  the 
plaintiff  to  appear  and  submit  to  a  per- 
sonal inspection  and  examination  of  the  af- 
fected part  by  the  defendant  and  such  other 
experts  as  he  might  name. 

In  Schroeder  v.  Chicago,  R.  I.  &  P.  R.  Co. 
47  Iowa,  375,  which  is  a  leading  case  upon 
this  subject,  it  was  held  that  it  was  error 
to  refuse  a  physical  examination  of  the 
plaintiff  upon  the  ground  that  the  applica- 
tion was  not  made  until  after  the  jury  was 
sworn,  and  that  plaintiff  had  no  witness 
present  except  himself  who  could  testify  to 
Jiis  physical  condition,  and  that  the  physi- 
ojans  named  were  interested  against  him,  and 
that  he  was  not  acquainted  with  any  physi- 
cian in  the  county  where  the  trial  was  had. 

In  numerous  cases  where  the  trial  court 
refused  to  grant  an  examination  upon  the 
ground  of  lack  of  power,  it  has  been  held 
that  the  judgment  should  be  reversed,  since 
the  court,  had  it  believed  that  it  had  power, 
might  have  granted  the  examination,  as 
there  was  nothing  to  show  that  it  would 
not  have  been  proper  to  grant  such  an  exam- 
ination. In  these  cases  it  is  held  that  there 
was  not  an  abuse  of  discretion,  but  no  use 
of  discretion  at  all.  Johnston  v.  Southern 
P.  R.  Co.  150  Cal.  535.  89  Pac.  348;  White 
v.  Milwaukee  City  R.  Co.  61  Wis.  530,  50 
Am.  Rep.  164,  21  N.  W.  524;  Atchison,  T. 
&  S.  F.  R.  Co.  V.  Thul,  29  Kan.  400,  44 
Am.  Rep.  650. 

But  in  Sioux  City  4  P.  R.  Co.  v.  Finlay- 
son,  16  Neb.  578,  49  Am.  Rep.  724,  20  N.  W. 
860,  although  the  trial  court  said  that  it  had 
no  power  to  grant  the  order,  it  was  held  to 
be  no  error  in  the  absence  of  any  showing 
whatever  that  justice  would  have  been  pro- 
moted by  the  granting  of  the  order. 

Upon  the  question  of  plaintiff's  waiver  of 
right  to  object  to  a  physical  examination, 
see  note  to  Houston  &  T.  C.  R.  Co.  v.  Anglin, 
2L.R.A.(N.S.)  386. 
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duration  may  be  ascertained,  when  he,  by  his 
suit,  has  made  them  the  subject  of  judicial 
investigation,  then  the  law  will  permit  him 
to  disclose  just  so  much  and  such  parts  ol 
the  facts  as,  in  his  judgment,  would  benefit 
his  case,  at  the  expense  of  his  adversary, 
and  to  invoke  the  court's  aid  to  compensate 
him  for  the  inji.'-.v  through  a  partial  and 
one-sided  investigation.  Under  such  circum- 
stances, the  court  would  be  an  instrument 
for  the  accomplishment  of  the  grossest  in- 
justice, and  therefore  the  object  for  which 
courts  are  instituted  would  be  defeated.  On 
the  other  hand,  if  the  plaintiff's  claim  is 
meritorious,  if  he  has  suffered  the  injuries 
he  complains  of,  and  on  account  of  which 
he  prosecutes  his  action,  he  has  nothing  to 
fear  from  the  most  rigid  examination.  His 
case  will  only  be  strengthened  thereby. 

Beginning  with  the  case  of  Loyd  v.  Han- 
nibal &.  St.  J.  R.  Co.  53  Mo.  500,  decided  in 
1873,  there  have  been  many  adjudications 
upon  the  power  of  trial  courts  to  order  a 
]>liy»-ical  examination  of  the  plaintiff,  in 
suits  for  personal  injuries,  upon  the  request 
of  defendant.  In  this  first  case  the  power 
was  denied,  but  it  has  since  been  affirmed 
by  the  supreme  court  of  Missouri  in  Shepard 
V.  Missouri  P.  R.  Co.  85  Mo.  629,  55  Am. 
Rep.  390;  Sidekum  v.  Wabash,  St.  L.  &  P. 
R.  Co.  93  Mo.  400,  3  Am.  St.  Rep.  549,  4 
S.  W.  701 ;  Owens  v.  Kansas  City,  St.  J.  & 
C.  B.  R.  Co.  95  Mo.  169,  6  Am.  St.  Rep.  39, 
8  S.  \V.  350.  In  1877,  in  the  well-considered 
case  of  Schroedcr  v.  Chicago,  R.  I.  &  P.  R. 
Co.  47  Iowa,  375,  the  power  was  affirmed, 
and  the  rule  there  announced  has  been  fol- 
lowed in  the  following  cases:  Alabama  G. 
S.  R.  Co.  v.  Hill,  90  Ala.  71,  9  L.R.A.  442, 
24  Am.  St.  Rep.  764,  8  So.  90;  King  v. 
State,  100  Ala.  85,  14  So.  878;  Sibley  v. 
Smith,  46  Ark.  275,  55  Am.  Rep.  584;  St. 
Louis  Southwestern  R.  Co.  v.  Dobbins,  60 
Ark.  481,  30  S.  W.  887,  31  S.  W.  147;  Rich- 
mond &  D.  R.  Co.  V.  Childress,  82  Ga.  719, 
3  L.R.A.  808,  14  Am.  St.  Rep.  189,  9  S.  E. 
602;  South  Bpnd  v.  Turner,  156  Ind.  418. 
54  L.R.A.  396,  83  Am.  St.  Rep.  200,  60  N. 
E.  271;  Pennsylvania  Co.  v.  Newmeyer,  129 
Tnd.  401.  28  X.  E.  860;  Hnll  v.  Manson,  99 
Iowa.  698,  34  L.R.A.  207,  68  N.  W.  922; 
Atchison.  T.  &  S.  F.  R.  Co.  v.  Thul,  29  Kan. 
406.  44  Am.  Rep.  659;  Ottawa  v.  Gilliland, 
63  Kan.  165.  88  Am.  St.  Rep.  232,  65  Pac. 
252 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Palmore, 
68  Kan.  545,  64  L.R.A.  90,  75  Pac.  509; 
Belt  Electric  Line  Co.  v.  Allen,  102  Ky. 
651,  80  Am.  St.  Rep.  374,  44  S.  W.  89; 
Graves  v.  Battle  Creek,  05  Mich.  266,  19 
L.R.A.  641,  as  Am.  St.  Rep.  561,  54  X.  W. 
757;  Hatfield  v.  St.  Paul  &  D.  R.  Co.  33 
Minn.  130,  53  Am.  Rep.  14.  22  X.  W.  176; 
Wanck  v.  Winona,  78  Minn.  98,  46  L.R.A. 
448.  79  Am.  St.  Rep.  354,  80  N.  W.  851; 
16  L.R.A.(N.S.) 


.Shepard  v.  Missouri  P.  R.  Co;  Sidekum  v. 
Wabash,  St.  L.  &  P.  R.  Co.:  and  Owens  v. 
Kansas  City,  St.  J.  A  C.  B.  R.  Co., — supra; 
Stuart  v.  Havens,  17  Xeb.  211,  22  X.  W. 
419;  Sioux  City  &  St.  P.  R.  Co.  v.  Fin- 
lay  son,  16  Xeb.  578,  49  Am.  Rep.  724,  20 
X.  W.  860;  Brown  v.  Chicago,  M.  &  St.  P. 
R.  Co.  12  X.  D.  61,  102  Am.  St.  Rep.  564, 
95  X.  W.  153;  Miami  4  M.  Tump.  Co.  v. 
Baily,  37  Ohio  St.  104 ;  Hess  v.  Lake  Shore 
&  M.  S.  R.  Co.  7  Pa.  Co.  Ct.  565;  Lane  y. 
Spokane  Falls  &  X.  R.  Co.  21  Wash.  119.  46 
L.R.A.  153,  75  Am.  St.  Rep.  821,  67  Pac. 
367;  White  v.  Milwaukee  City  R.  Co.  61 
Wis.  636,  60  Am.  Rep.  154,  21  X.  W.  524; 
O'Brien  v.  La  Crosse,  99  Wis.  421,  40  L.R. 
A.  831,  76  X.  W.  81. 

Opposed  to  the  doctrine  announced  in  the 
above  cases,  the  only  cases  which  have  come 
to  our  knowledge  are  Union  P.  R.  Co.  v. 
Botsford,  141  U.  S.  250,  35  L.  ed.  734,  11 
Sup.  Ct.  Rep.  1000;  Parker  v.  Enslow,  102 
111.  272,  40  Am.  Rep.  688,  and  several  early 
Xew  York  cases,  which  have  since  been  met 
by  statutory  enactments  in  that  state  grant- 
ing the  power.  The  majority  opinion  of  the 
Supreme  Court  of  the  United  States  is  great- 
ly weakened  by  the  dissenting  opinion  of  Mr. 
■lustice  Brewer,  concurred  in  by  Mr.  Justice 
Brown,  and,  while  we  have  very  great  re- 
spect for  the  opinions  of  that  court,  the 
opinion  in  this  case  cannot  be  considered  an 
authority  here.  Bearing  in  mind  the  fact 
that  the  Federal  courts,  other  than  the  Su- 
preme Court,  possess  no  jurisdiction  except 
what  is  given  them  by  Congress,  and  that 
no  Federal  statute  gives  to  those  courts 
power  to  order  a  discovery,  the  argument 
of  the  majority  opinion,  to  the  effect  that 
the  statute  of  the  United  States  prescribes 
the  mode  of  proof  in  the  trial  of  actions 
at  law,  and  that  it  shall  be  oral  testimony 
and  examination  of  witnesses  in  open  court, 
except  as  in 'the  statute  provided,  the  only 
exception  being  the  one  for  taking  deposi- 
tions and  for  compulsory  production  of 
books  or  writings  in  the  possession  of  • 
party,  and,  therefore,  that  the  statute  in- 
hibits any  form  of  examination  or  discov- 
ery, and  removes  from  the  courts  the  power 
to  require  it,  we  find  that  the  Supreme  Court 
was  passing  upon  limitations  by  statute 
that  have  no  binding  force  upon  the  state 
courts.  There  is  no  limitation  either  in  the 
Constitution  or  statutes  of  this  state  upon 
the  power  of  the  district  court  to  order  such 
an  examination  as  was  demanded  by  the 
motion  filed  in  this  case.  And,  for  these 
reasons,  we  say  that  the  opinion  in  this 
case  cannot  be  considered  as  a  controlling 
authority  here.  This  case  is  the  only  au- 
thority cited  and  relied  on  by  counsel  for 
appellee  in  support  of  his  position  that  the 
court  has  no  power  to  make  the  order  re- 
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quested;  counsel  planting  himself  squarely 
upon  the  proposition  that  such  power  is  not 
vested  in  the  court. 

In  Parker  v.  Enslow,  supra,  the  question 
here  presented  is  disposed  of,  without  dis- 
cussion or  the  citation  of  a  single  authority 
in  a  single  line,  as  follows:  "The  court 
had  no  power  to  make  or  enforce  such  an  or- 
der." 

The  authorities  above  cited  in  support  of 
the  power  concur  in  the  establishment  of  the 
following  propositions:  (1)  That  trial 
courts  have  the  power  to  order  a  medical 
examination  by  experts  of  the  person  of  a 
plaintiff  seeking  a  recovery  for  personal  in- 
juries. (2)  That  a  defendant  has  no  abso- 
lute right  to  demand  the  enforcement  of 
such  an  order,  but  that  the  motion  therefor 
is  addressed  to  the  sound  discretion  of  the 
trial  court.  (3)  That  the  exercise  of  such 
discretion  is  reviewable  by  the  appellate 
court,  and  corrected  in  case  of  abuse.  (4) 
That  the  examination  should  be  applied  for 
and  made  before  entering  upon  the  trial, 
and  should  be  ordered  and  Iiad  under  the 
direction  and  control  of  the  court,  when- 
ever it  fairly  appears  that  the  ends  of  jus- 
tice require  the  disclosure  or  more  certain 
ascertainment  of  important  facts  which  can 
only  be  disclosed,  ascertained,  and  fully  elu- 
cidated by  such  an  examination,  and  when 
the  examination  may  be  made  witliout  in- 
jurj-  to  plaintiff's  life  or  health  or  the  in- 
fliction of  serious  pain.  (6)  That  the  re- 
fusal of  the  motion  where  the  circumstances 
appearing  in  the  record  present  a  reason- 
ably clear  case  for  the  examination,  under 
the  rule  stated,  is  such  an  abuse  of  the  dis- 
cretion lodged  in  the  trial  court  as  will  re- 
sult in  a  reversal  of  the  judgment  in  plain- 
tiff's favor.  (6)  That  such  order  may  be 
enforced,  not  by  punishment  as  for  a  con- 
tempt, but  by  staying  or  dismissing  the  ac- 
tion. 

In  the  case  before  us  plaintiff  sued  to  re- 
cover for  injuries  alleged  to  be  permanent, 
caused  by  an  accident  which  was  so  slight 
that  it  caused  no  visible  wound  or  abrasion 
of  the  skin,  and  no  outcry  at  the  time  from 
the  plaintiiT,  nor  did  it  in  the  slightest 
manner  inconvenience  him  at  the  time, — 
plaintiiT,  on  the  contrary,  continuing  his 
work  without  interruption,  and  for  two  days 
succeeding  the  date  of  the  accident;  that  two 
or  more  weeks  after  the  accident  he  consult- 
ed a  physician  who,  relying  largely  upon 
statements  made  him  by  plaintiiT  and  his 
mother,  diagnosed  the  case  as  acute  chorea, 
or  St.  Vitus's  dance,  with  partial  paralysis, 
and  treated  him  for  that  trouble;  that  the 
case  yielded  readily  to  the  treatment,  and 
within  a  month  or  two  the  patient  was  suf- 
ficiently recovered  to  dispense  with  further 
treatment,  and  resumed  bis  occupation  as 
15  L.R.A.(X.S.) 


a  common  laborer;  that  for  a  year  preceding 
the  trial  the  physician  had  not  seen  the  pa- 
tient until  within  a  week  of  the  trial,  when  he 
made  an  examination  of  the  patient  for  the 
purpose  of  preparing  himself  to  testify  at 
the  trial.  Plaintiff  and  his  mother  testi- 
fied that  plaintiff  was  suffering  from  the 
results  of  the  accident  at  the  time  of  the 
trial,  to  such  an  extent  that  he  was  prac- 
tically incapacitated  from  performing  any 
labor;  that  he  had  lost  several  positions  on 
account  of  his  inability  to  perform  his  work. 
The  plaintiff  introduced  other  testimony 
which  tended  to  substantiate  the  testimony 
of  himself  and  his  mother  as  to  his  physical 
condition.  The  physician  who  attended 
plaintiff  testified  in  his  behalf  as  to  his  con- 
dition a  few  days  before  the  trial,  and  ex- 
pressed the  opinion  that  the  plaintiff  was 
cured,  subject,  however,  to  recurrent  at- 
tacks of  paralysis  which  usually  attends 
St.  Vitus's  dance.  A  physician  called  by 
defendant  testified  that,  from  his  observa- 
tion of  plaintiff  io  the  court  room  during 
the  trial,  he  would  pronounce  him  entirely 
cured.  In  replying  to  a  question  relating 
to  plaintiff's  physical  condition,  this  physi- 
cian said:  "I  can  only  answer  that  ques- 
tion partially.  To  make  good  that  answer 
I  would  have  to  have  the  privilege  of  exam- 
ining the  case."  This  witness  also  testified 
that  a  physical  examination  would  deter- 
mine whether  a  complete  recovery  liad  been 
made  from  acute  chorea  and  partial  paraly- 
sis. The  court  instructed  the  jury  that,  in 
determining  the  amount  of  their  verdict, 
they  should  take  into  consideration  the  like- 
lihood of  plaintiff's  suffering  pain  and  sick- 
ness in  the  future,  and  also  of  any  perma- 
nent injuries. 

The  amount  of  the  verdict — $2,500 — clear- 
ly indicates  that  the  jury  must  have  been 
impressed  with  the  idea  that  plaintiff's  in- 
juries must  have  been  of  a  severe  and  per- 
manent character.  It  is  clear  that  an  ex- 
amination by  medical  experts  under  the  di- 
rection of  the  court,  as  contemplated  by  the 
motion,  would  have  either  put  plaintiff's 
claim  in  this  regard  beyond  question,  or 
have  destroyed  it  altogether.  "In  either 
case,  there  would  have  been  an  unquestioned 
assurance  that  justice  had  been  done,  an  as- 
surance which  finds  no  secure  anchorage  in 
the  present  record."  Alabama  G.  S.  R.  Co. 
v.  Hill,  90  Ala.  71,  9  L.R.A.  442,  24  Am. 
St.  Rep.  764,  8  So.  90. 

Upon  reason  and  principle,  sustained  by 
the  overwhelming  weight  of  authority,  we 
conclude  that  in  actions  of  this  character 
trial  courts  have  the  power  to  order  a  physic- 
al examination  of  the  plaintiff,  under  the 
rules  above  stated,  and  that  the  court  erred 
in  overruling  the  motion  for  such  examina- 
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tion,  for  which  reason  the  judgment  will  be 
reversed. 

The  Cblcf  Justice  and  Helm,  J.,  con- 
cur. 


FLORIDA.  SUPREME  COURT. 

ROBERT  O.  HANCOCK,  Appt., 

V. 

LEAH  M.  HANCOCK. 
(—  Fla.  — ,  45  So.  1020.) 

Divorce  —  government  as  party. 

1.  Although  upon  its  face  the  complain- 
ant and  defendant  only,  in  a  suit  for  di- 
vorce, are  parties  thereto,  the  government 
in  a  sense  is  also  a  party,  whose  duty  it 
is  to  see  that  public  morals  and  the  wel- 
fare of  the  entire  community  are  protected ; 
and  the  rights  of  this  third  party  should 
never  be  forgotten  by  the  court. 

Same  —  grounds  ^  duty  of  court. 

2.  The  law  has  wisely  enjoined  upon  the 
courts  the  duty  of  watching  over  divorce 
proceedings  ^ith  the  closest  scrutiny,  and 
interposing  to  prevent  abuses  of  the  deli- 
cate and  reasonable  power  confided  to  them 
to  dissolve  the  marriage  contract.  What 
shall  be  deemed  sufficient  cause  of  divorce 
must  ever  be  a  matter  of  law;  and  it  is 
the  duty  of  the  court  to  refuse  a  decree, 
unless  satisfied  of  the  sufficiency  of  the  al- 
legations, as  also  the  truth  of  the  evidence, 
to  establish  one  of  the  statutory  grounds 
for  divorce. 

Same  —  pleading  —  Insnfflclency. 

3.  It  is  incumbent  upon  the  complainant 
to  allege  in  his  bill  every  fact,  clearly  and 
definitely,  that  is  necessary  to  entitle  him 
to  relief;  and  if  he  omits  essential  facts 
therefrom,  or  states  such  facts  therein  as 
show  that  he  is  not  entitled  to  relief  in  a 
court  of  equity,  he  must  suffer  the  conse- 
quences of  so  doing.  The  facts  and  circum- 
stances upon  which  a  complainant  bases 
hiA  claim  and  right  to  relief  which  he  seeks 
are  matters  peculiarly  within  his  own 
knowledge,  and  he  will  be  presumed  to  have 
stated  them  as  strongly  and  favorably  to 
himself  as   he  could,   exercising  his   privi- 
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lege  of  selecting  his  own  language  in  which 

to  couch  them. 

Same  —  defective  decree. 

4.  In  a  suit  for  divorce,  no  decree  can 
be  made  without  proof  of  the  allegations  of 
the  bill ;  and,  even  if  the  defendant  fails  to 
appear,  the  courts  are  nevertheless  bound 
to  proceed  with  the  same  formality  as  if 
he  were  present  and  maintaining  the  keen- 
est opposition;  hence  the  entry  of  a  decree 
pro  confesao  in  such  a  suit  amounts  to  but 
little.  When  the  bill  is  so  defective  as  to 
fail  in  setting  out  a  legal  cause  for  divorce, 
no  amount  of  evidence  will  warrant  a  de- 
cree upon  it. 
Same  —  reference  —  insufficient  bill. 

6.  In  a  suit  for  divorce,  where  a  decree 
pro  confesao  has  been  entered  against  the 
defendant,  and  the  complainant  applies  to 
the  court  for  an  order  of  reference  to  a 
master  in  chancery  for  the  purpose  of 
taking  testimony,  if  the  bill  fails  to  con- 
tain sufficient  allegations  which,  if  estab- 
lished by  competent  testimony,  would  war- 
rant a  decree,  no  error  is  committed  i>y 
the  court  in  refusing  to  grant  such  order 
and  in  rendering  a  decree  dismissing  the 
bill. 
Same  —  public  policy. 

6.  It  is  not  the  policy  of  the  law  to 
grant  divorces  for  postnuptial  causes  short 
of  marital  infidelity,  wlien  such  causes  do 
not  in  fact  render  one  of  the  parties  in- 
capable of  performing  the  duties  incident 
to  the  marriage  status.  Relief  is  given  in 
such  cases  by  the  courts  on  the  ground  that 
the  conduct  of  one  party  renders  it  im- 
practicable for  the  other  party  to  perform 
the  marital  duties. 

Same  ^  cruelty. 

7.  Divorce  on  the  ground  of  extreme 
cruelty  will  be  denied,  where  there  is  no 
actual  violence,  unless  the  treatment,  or 
abuse,  or  neglect,  or  bad  conduct  complaineil 
of  be  such  as  damages  health,  or  renders 
cohabitation  intolerable  or  unsafe,  or  un- 
less there  are  threats  of  mistreatment  of 
such  flagrant  kind  as  to  cause  reasonable 
and  abiding  apprehension  of  bodily  violence, 
so  as  to  render  it  impracticable  to  discharge 
marital  duties.  The  general  charge  of  cruel 
and  inhuman  treatment  is  not  sufficient 
when  the  facts  and  details  specified  as  con- 
stituting the  charge  fall  short  of  sustain- 
ing it. 


Note.  —  An  extended  search  has  failed 
to  reveal  any  other  cases  where  a  divorce 
was  sought  on  the  mere  ground  that  the  hus- 
band or  wife  was  guilty  of  indiscreet  or 
improper  conduct  and  relations  with  those 
of  the  opposite  sex,  such  conduct  being  of 
a  nature  as  to  be  properly  embraced  under 
the  general  term  "flirting,"  There  are  a 
numbier  of  cases  in  which,  although  the 
guilty  party  possibly  could  not  be  accused 
of  marital  infidelity,  yet  the  conduct  was 
of  such  a  nature  that  at  least  it  could  not 
be  classified  under  the  mild  term  "flirting." 
16  L.R.A.(N.S.) 


These  cases  are  included  in  a  case  note  to 
Craig  V.  Craig,  2  L,R,A.(N,S.)  66f>,  where, 
also,  is  discussed,  what  conduct  would  Be 
deemed  cruelty  justifying  a  divorce  at  com- 
mon law. 

Bringing  another  woman  into  home  as 
cruel  and  inhuman  treatment,  and  thuH 
ground  for  divorce,  see  Craig  v.  Craig,  su- 
pra. 

Profanity  and  obscenity  as  ground  for 
divorce,  as  cruel  and  inhuman  treatment, 
see  case  note  to  Mosher  t.  Mosher,  12  L.R. 
A.(N.S.)   820. 
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Same  —  Indiscreet  condnct  —  flirting. 

8.  Mere  indiscreet  or  imprudent  conduct 
and  relations  with  young  men  on  the  part 
of  a  married  woman,  all  embraced  under 
the  general  term  "flirting,"  is  not  cause  for 
divorce. 

(March  4,  1908.) 

APPEAL  by  complainant  from  a  decree 
of  the  Circuit  Court  for  Escambia 
County  in  defendant's  favor  in  an  action 
for  divorce.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Avery  A  Avery,  for  appellant: 

Extreme  cruelty  sufficient  to  authorize  a 
court  to  grant  a  divorce  does  not  neces- 
sarily mean  a  bodily  injury  alone,  but  such 
conduct  as  would  cause  continuous  and  in- 
tense mental  suffering  and  danger  to 
health. 

Beekman  v.  Beekman,  53  Fla.  858,  43 
So.  923;  Palmer  v.  Palmer,  26  Fla.  215,  7 
So.  864;  Donald  v.  Donald,  21  Fla.  571. 

Shackleford,  Oh.  J.,  delivered  the  opin- 
ion of  the  court: 

On  the  23d  day  of  May,  1907,  the  ap- 
pellant filed  his  bill  in  chancery  in  the  cir- 
cuit court  for  Escambia  county  against  the 
appellee,  in  which  he  sought  a  divorce. 
The  bill  alleges  that  the  appellant  and  ap- 
pellee were  married  in  Kansas  City,  Mis- 
souri, on  the  21st  day  of  December,  1904, 
and  the  statutory  ground  upon  which  the 
divorce  is  sought  is  extreme  cruelty.  The 
specific  allegations  in  regard  to  such  ex- 
treme cruelty  are  as  follows: 

"That  the  acts  of  the  defendant  consti- 
tuting the  said  extreme  cruelty  have  con- 
sisted in  her  having  from  time  to  time  and 
frequently  during  the  past  year  and  a  half, 
at  Fensacola,  in  the  state  of  Florida,  Beau- 
mont, in  the  state  of  Texas,  and  Boydton, 
in  the  state  of  Virginia,  entered  into  rela- 
tions of  the  utmost  intimacy  with  young 
men,  such  relations  consisting  of  love-mak- 
ing, and  secret  meetings,  and  correspond- 
ence; and  your  orator  has  reason  to  be- 
lieve, nnd  does  believe,  and  so  alleges,  that 
such  intercourse  was  not  pure,  and  was  in 
violation  of  the  moral  standards  which  should 
govern  married  people  in  their  intercouse 
with  others  of  the  opposite  sex.  But  your 
orator  refrains  from  making  any  charge  of 
actual  criminality,  because  he  has  no  evi- 
dence thereof,  other  than  the  fact  that  the 
rules  of  society,  which  have  for  their  pur- 
pose the  protection  of  female  virtue,  have 
been  violated  by  clandestine  meetings  and 
secret  correspondence  as  afore!>aid. 

"That  the  acts  aforesaid  of  the  defend- 
ant have  been  against  the  protests  of  your 
orator,  and  in  spite  of  his  efforts  to  prevent 
and  terminate  them,  and  that  their  occur- 
15  L.R.A.(N.S.) 


rence  and  continuance  have  preyed  upon 
your  orator's  mind,  disturbed  his  peace, 
and  have  so  affected  him  in  spite  of  his 
efforts  to  withstand  them,  that  his  health 
is  impaired,  and,  unless  he  can  forever  get 
rid  of  the  situation  in  which  he  is  placed, 
as  aforesaid,  by  a  dissolution  of  the  bonds 
of  matrimony  between  him  and  the  defend- 
ant, his  bodily  health  will  be  impaired  and 
his  life  made  utterly  and  permanently  mis- 
erable." 

The  defendant  was  alleged  to  reside  at 
Superior,  Wisconsin,  and  service  was  ef- 
fected on  her  by  publication.  She  failed  to 
enter  any  appearance,  or  to  file  any  plea, 
answer,  or  demurrer,  and  a  decree  pro  con- 
feato  was  entered  against  her  by  the  clerk 
of  such  circuit  court  on  the  rule  day  in 
August,  1907. 

On  the  7th  day  of  October,  1907,  the  fol- 
lowing decree  was  rendered: 

"This  cause  coming  on  to  be  heard  upon 
application  for  appointment  of  a  master  to 
take  testimony,  and  the  court  having  read 
the  bill  of  complaint,  and  being  of  the  opin- 
ion that  the  allegations  thereof  do  not  pre- 
sent a  case  which  entitles  complainant  to 
a  decree,  declines  to  appoint  a  special  mas- 
ter. 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  said  bill  of  complaint  be  and  the 
same  is  hereby  dismissed. 

"Thus  done  and  ordered  this  7th  day  of 
October,  a.  d.  1907,  at  De  Funiak,  Florida." 

From  this  decree  the  complainant  has 
entered  an  appeal  to  this  court,  seeking  a 
reversal  thereof.  The  appellee  has  not  ap- 
peared in  this  court,  nor  have  we  been  fa- 
vored with  any  brief  in  her  behalf. 

As  was  well  said  by  Mr.  Justice  Westcott 
in  his  concurring  opinion  in  Underwood  v. 
Underwood,  12  Fla.  434,  text  443:  "It  has 
been  properly  remarked  that  a  divorce  suit 
may  be  regarded  as  a  civil  suit  between 
three  distinct  parties,  the  government,  the 
plaintiff,  and  defendant.  It  is  the  office  of 
the  government  to  protect  the  interests  of 
the  public,  the  welfare  of  the  entire  com- 
munity whose  interests  are  involved,  and 
to  see  that  public  morals  are  protected; 
and  the  rights  of  this  party  should  never 
be  forgotten  by  the  court."  Also  see  to 
the  same  effect,  7  Enc.  PI.  &  Pr.  p.  120, 
and  authorities  cited  in  note  6;  14  Cyc. 
Law  t  Proc.  p.  677,  and  authorities  cited 
in  note  36;  2  Bishop,  Marr.  Div.  &  Sep.  |$ 
480,  489,  491. 

As  was  said  in  Moore  v.  Moore,  22  Tex. 
237,  text  239:  "The  law  has  wisely  en- 
joined upon  the  courts  the  duty  of  watch- 
ing over  these  proceedings  with  the  great- 
est scrutiny,  and  interposing  to  prevent 
abuses  of  the  delicate  and  responsible  pow- 
er confided  to  them  to  dissolve  the  marriage 
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contract.  What  shall  .be  deemed  sufficient 
cause  of  divorce  must  ever  be  matter  of 
law;  and  the  law  has  made  it  the  duty  of 
the  judge  to  refuse  a  decree,  unless  satis- 
fied of  the  truth  and  sufiSciency  of  the  evi- 
dence by  which  those  causes  are  estab- 
lished." 

It  is  settled  law  here  that  it  is  incum- 
bent upon  a  complainant  to  allege  in  his 
bill  every  fact,  clearly  and  definitely,  that 
is  necessary  to  entitle  him  to  relief;  and 
if  he  omits  essential  facts  therefrom,  or 
states  such  facts  therein  as  show  that  he 
is  not  entitled  to  relief  in  a  court  of  equitj-, 
he  must  suffer  the  consequences  of  his  so 
doing.  Home  v.  3.  C.  Turner  Cypress  Lum- 
ber Co.  (Fla.)  46  So.  1016,  and  authorities 
there  cited.  The  facts  and  circumstances 
upon  which  a  complainant  bases  his  claim 
and  right  to  the  relief  which  he  seeks  are 
matters  peculiarly  within  his  own  knowl- 
edge, and  he  will  be  presumed  to  have 
stated  them  as  strongly  and  favorably  to 
himself  as  he  could,  exercising  his  privi- 
lege of  selecting  his  own  language  in  which 
to  couch  them.  See  discussion  and  cita- 
tions of  authority  in  concurring  opinion  in 
Atlantic  Coast  Line  R.  Co.  v.  Benedict  Pine- 
apple Co.  62  Fla.  165,  text  174  et  seq.,  42 
So.  529,  text  532,  and  Anderson  v.  North- 
rop. 30  Fla.  612,  text  662,  12  So.  318,  text 
328.  It  w^ould  seem  that  this  principle 
would  be  peculiarly  and  especially  appli- 
cable in  suits  for  divorce,  by  reason  of  the 
interest  the  government  has  therein  and 
the  duty  cast  upon  the  courts  to  protect 
the  interests  of  the  public,  as  we  have  al- 
ready seen. 

It  is  also  settled  law  here  that  the  alle- 
gata and  probata  must  reciprocally  meet 
and  correspond;  the  issues  being  made  by 
the  pleadings,  to  which  the  proof  must  be 
confined.  Home  v.  J.  C.  Turner  Cypress 
Lumber  Co.  eupra,  and  authorities  there 
cited.  As  was  held  in  Orlando  v.  Equitable 
Bldg.  &  L.  Asso.  45  Fla.  607,  33  So.  986: 
"Even  after  a  decree  pro  confesso,  relief 
must  be  granted  only  as  to  the  case  made 
by  the  bill,  and  if  the  bill  makes  no  case 
for  equitable  relief  no  decree  ought  to  be 
entered  thereon  for  complainant."  Also  see 
Price  V.  Boden,  39  Fla.  218,  22  So.  657,  and 
authorities  there  cited;  Lyle  v.  Winn,  46 
Fla.  419,  34  So.  158;  Megin  v.  Filor,  4  Fla. 
203:  Phelan  v.  Phelan,  12  Fla.  449;  Hart 
T.  Stribling.  21  Fla.  136;  Keil  v.  West,  21 
Fla.  608,  text  620;  Prentiss  v.  Paisley,  26 
Fla.  927,  7  L.R.A.  640,  7  So.  66.  As  was 
said  in  Keil  v.  West,  supra:  "Suffering  a 
decree  pro  confexso  is  an  admission  of  the 
facts  which  are  well  pleaded;  but  the  dc 
cree  does  not  aid  or  supplement  a  bill  which 
dooR  not  state  a  good  cause  of  action." 
lo  L.R.A.(N.8.) 


If  these  principles  are  applicable  in  all 
suits  in  equity,  they  are  especially  so  ia 
suits  for  divorce,  by  reason  of  the  fact 
that  the  government  is  a  party  thereto,  as 
we  have  already  seen.  As  was  quoted  and 
approved  in  Moore  t.  Moore,  supra:  "The 
remedy  of  divorce  is,  at  least,  but  a  mourn- 
ful remedy;  and  it  is  one  which  the  law 
will  dispense  with  an  unwilling  hand.  This 
is  manifest  from  the  principle  which  runs 
through  the  whole  proceedings  in  the  proc- 
ess of  divorce.  A  jealous  cnxiety  to  dis- 
regard every  admission  marks  every  step. 
Hence  no  judgment  passes  by  default,  with- 
out proof;  and  if  the  defendant  declines  to 
appear  the  courts  are  nevertheless  bound 
to  proceed  with  the  same  formality  as  it 
he  were  present  and  had  maintained  the 
keenest  opposition."  Also  see  2  Bishop, 
Marr.  Div.  &  Sep.  {  692,  and  14  Cyc.  Law 
&  Proc.  p.  703.  As  was  said  in  Phelan  t. 
Phelan,  12  Fla.  449,  text  453;  "  A  decree 
pro  confesso  results  from  a  default  in  plead- 
ing. What  its  effect  may  be  in  other  cases 
it  is  needless  to  inquire  here;  but  defaults 
in  cases  of  this  character  amount  to  but 
little." 

The  following  headnote  from  Johnson  y. 
Johnson,  4  Wis.  136,  is  quoted  in  that  case 
and  approved:  "When  the  bill  is  so  de- 
fective as  to  fail  in  setting  out  a  legal  cause 
for  divorce,  no  amount  of  evidence,  nor  the 
verdict  of  a  jury,  will  warrant  a  decree 
upon  it."  Gredler  v.  Gredler,  36  Fla.  372, 
18  So.  762. 

This  being  true,  if  the  bill  in  the  instant 
case  fails  to  contain  sufficient  allegations 
which,  if  established  by  competent  testi- 
mony, would  warrant  a  decree  for  divorce, 
to  have  referred  the  matter  to  a  master  in 
chancery  for  the  purpose  of  taking  testi- 
mony would  have  been  fruitless,  simply  en- 
tailing useless  expense.  In  that  event  the 
court  would  be  fully  warranted  in  render- 
ing a  decree  dismissing  the  bill,  as  was 
done. 

The  sole  ground  alleged  and  relied  upon 
by  the  complainant  in  the  instant  case  is 
extreme  cruelty;  the  suit  being  based  on 
paragraph  4  of  f  1928  of  the  General  Stat- 
utes of  1006.  Extreme  cruelty  has  been  a 
ground  for  divorce  in  Florida  since  terri- 
torial days,  forming  part  of  the  act  of 
October  31,  1828  (Duval's  Comp.  Terr. 
Laws,  p.  80,  I  1),  which  was  repealed  by 
an  act  passed  November  3,  1829;  but  the 
former  act  was  expressly  revived  by  chap- 
ter 849  of  the  Laws  of  1835  (Duval's  Comp. 
Terr.  Laws,  p.  83).  See  |  2  on  page  83  of 
Duval's  Comp.  Terr.  Laws,  and  I  8  on  page 
223  of  Thompson's  Digest.  We  have  a  line 
of  decisions  dealing  with  "extreme  cruelty" 
as  a  ground  for  divorce,  in  which  the  term 
is  defined  and  the  sufficiency  of  the  allega- 


Digitized  by 


Google 


t908. 


HANCOCK  T.  HANCOCK. 


673 


tions  in  the  bill  relating  thereto  is  treated. 
See  concurring  opinion  of  Mr.  Justice  West- 
■eott  in  Underwood  v.  Underwood,  12  Fla. 
434,  text  440;  Bums  t.  Bums,  13  Fla.  389; 
Donald  t.  Donald,  21  Fla.  571;  Williams 
T.  Williams,  23  Fla.  324,  2  So.  768;  Palmer 
T.  Palmer,  26  Fla.  216,  7  So.  864;  Beek- 
man  v.  Beekman,  63  Fla.  868,  43  So.  923. 
The  following  cases  will  also  prove  help- 
ful, though  they  deal  more  directly  with 
the  ground  of  habitual  indulgence  by  the 
defendant  in  violent  and  ungovernable  tem- 
per than  with  the  ground  of  extreme  cruel- 
ty: Phelan  v.  Phelan,  12  Fla.  449;  Craw- 
ford V.  Crawford,  17  Fla.  180;  Johnson  v. 
Johnson,  23  Fla.  413,  2  So.  834;  Dean  v. 
Dean,  36  Fla.  492,  18  So.  692;  Hickson  v. 
Hickson  (Fla.)   45  So.  474. 

Mr.  Justice  Westcott,  in  his  concurring 
-opinion  in  Underwood  v.  Underwood,  12 
Fla.  434,  text  440,  quotes  with  approval  the 
following  language  of  Lord  Stowell  in 
Evans  v.  Evans,  1  Eagg.  Consist.  Rep.  36: 
"What  merely  wounds  the  mental  feelings 
is  in  few  cases  to  be  admitted,  where  not 
-accompanied  with  bodily  injury,  either  ac- 
tual or  menaced.  Mere  austerify  of  temper, 
petulance  of  manners,  rudeness  of  language, 
a  want  of  civil  attention  and  accommoda- 
tion, even  occasional  sallies  of  passion,  if 
they  do  not  threaten  bodily  harm,  do  not 
amount  to  legal  cruelty.  They  are  high 
moral  offenses  in  the  marriage  state,  un- 
doubtedly, not  innocent,  surely,  In  any  state 
of  life;  but  still  they  are  not  that  cruelty 
against  which  the  law  can  relieve.  Under 
such  misconduct  of  either  of  the  parties, 
for  it  may  exist  on  one  side  as  well  as  the 
other,  the  suffering  party  must  bear  in 
•ome  degree  the  consequences  of  an  in- 
judicious connection,  must  subdue  by  decent 
resistance  or  prudent  conciliation,  and  if 
-this  cannot  be  done  both  must  suffer  in 
silence." 

This  doctrine  has  been  consistently  ad- 
hered to  by  this  court,  as  a  reference  to 
the  foregoing  cited  decisions  will  show. 
See,  especially.  Palmer  v.  Palmer;  Beek- 
man V.  Beekman;  and  Hickson  v.  Hickson, 
— ;upra.  As  was  said  in  the  last-cited 
case:  "It  is  not  the  policy  of  the  law  to 
grant  divorces  for  postnuptial  causes  short 
of  marital  infidelity,  when  such  causes  do 
not  in  fact  render  one  of  the  parties  in- 
capable of  performing  the  duties  incident 
to  the  marriage  status.  Relief  is  given  in 
such  cases  by  the  courts  on  the  ground  that 
the  conduct  of  one  party  renders  it  im- 
practicable for  one  of  the  parties  to  further 
perform  the  marital  duties."  As  was  held 
in  Palmer  v.  Palmer,  supra:  "Divorce  on 
the  ground  of  extreme  cruelty  will  be  de- 
nied, where  there  is  no  actual  violence,  un- 
less the  treatment,  or  abuse,  or  neglect,  or 
as  L.R.A.(N.S.)  48 


bad  conduct  complained  of  be  such  as  dam- 
ages health,  or  renders  cohabitation  in- 
tolerable and  unsafe,  or  unless  there  are 
threats  of  mistreatment  of  such  flagrant 
kind  as  to  cause  reasonable  and  abiding  ap- 
prehension of  bodily  violence,  so  as  to  ren- 
der it  impracticable  to  discharge  marital 
duties."  Thib  language  was  quoted  and 
approved  in  Beekman  v.  Beekman,  supra. 

As  was  held  in  Johnson  v.  Johnson,  su- 
pra, which  language  is  quoted  and  approved 
in  Phelan  v.  PheUn,  12  Fla.  449,  text  453: 
The  "general  charge  of  cruel  and  inhuman 
treatment  is  not  sufficient,  when  the  facts 
and  details  specified  as  constituting  the 
charge  fall  short  of  sustaining  it."  Also 
see  Crawford  v.  Crawford,  and  Johnson  y. 
Johnson,  supra.  This  is  in  line  with  the 
well-established  principle  that  in  all  bills 
in  equity  facts  must  be  stated,  and  not 
opinions  or  l^al  conclusions.  Gtodwin  v. 
Phifer,  51  Fla.  441,  41  So.  697,  and  au- 
thorities there  cited.  For  obvious  reasons 
this  principle  is  especially  applicable  to 
bills  for  divorce. 

We  turn  now  to  the  allegations  in  the 
bill  upon  which  the  complainant  relies,  and 
test  them  by  the  application  of  the  fore- 
going principles.  Stripping  such  allega- 
tions of  insinuations,  intimations,  and  in- 
nuendoes, they  simply  charge  the  defend- 
ant in  the  most  general  way  with  indis- 
creet and  imprudent  conduct  and  relations 
with  young  men,  all  of  which  might  well 
be  embraced  under  the  well-known  term 
"flirting."  However  reprehensible  such 
conduct  may  be  in  a  married  woman,  it 
does  not  constitute  one  of  the  statutory 
grounds  for  divorce  in  this  state.  We  are 
of  the  opinion  that  the  bill  is  wanting  in 
equity,  in  that  it  fails  to  make  or  state  a 
case  entitling  the  complainant  to  the  re- 
lief sought,  or  to  any  relief,  even  if  he  had 
proved  all  the  material  allegations  therein. 

It  follows  that  no  error  was  committed 
in  dismissing  the  bill,  and  that  the  decree 
appealed  from  must  be  affirmed. 

Cockrell  and  WliUfield,  JJ.,  concur. 

Taylor,  Hocker,  and  Parkhill,  JJ., 
concur  in   the  opinion. 


INDIAXA    SrPRTSME   COCRT. 

MINNIE  STEINKUEHLER  et  al.,  Appts., 

V. 

SOPHIE  WEMPNER  et  al. 
(—  Ind.  — ,  81  N.  E.  482.) 

Will  —  burden  of  proof. 

1.  Upon  objection   to   the   probate  of  » 
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•will  for  lack  of  testamentary  capacity  and 
absence  of  due  execution  and  attestation, 
proponents  have  the  burden  of  establish- 
ing them,  where  the  statute  granting  the 
right  to  make  a  will  excepts  persons  of  un- 
sound mind. 

Trial  —  probate  ot  will  —  right  to  open 
and  close. 

2.  The  proponents  of  a  will  have,  in  case 
of  objections  to  its  probate  on  the  ground 
of  want  of  testamentary  capacity  and  due 
execution,  the  right  to  open  and  close  in 
the  argument  to  the  juiy. 

Same  —  order  ot  proof. 

3.  To  sustain  a  will  against  the  probate 
of  which  objections  have,  been  offered  on 
the  ground  of  want  of  testamentary  capac- 
ity proponents  should  offer  sufficient  evi- 
dence to  make  out  a  prima  facie  case,  and 
contestants  may  then  introduce  proof  to 
show  invalidity,  after  which  proponents 
may  introduce  further  testimony  to  sus- 
tain the  will  as  well  as  to  rebut  that  of 
contestants. 

Testamentary  capacity  —  belief  In  spir- 
Itaallsm. 

4.  Testamentary  capacity  is  not  destroyed 
by  a  mere  belief  in  spiritualism. 

Will  —  undue      Influence  —  control      of 

deceased  person. 

6.  Whether  or  not  supposed  communica- 
tions to  a  woman  from  her  deceased  hus- 
band through  a  medium,  which,  to  some 
extent,  at  least,  prompted  the  provisions 
of  her  will,  constitute  undue  influence,  is 


a  question  for  the  jnry,  under  proper  in- 
structions from  the  court. 

(May  28,  1907.) 

APPEAL  by  contestants  from  a  judgment 
of  the  Circuit  Court  for  Marion  County 
admitting  to  probate  a  will  of  Wilhelmina 
Albertsmeyer,  deceased.     Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.    Cbambers,    Pickens,    Moores, 
&  Davidson  for  appellants. 

Messrs.  Cbas.  E.  Cox  and  James  W. 
Harper  f6r  respondents. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

This  proceeding  was  begun  upon  the  fil- 
ing by  appellants  in  writing  of  verified  ob- 
jections to  the  admission  to  probate  of  the 
will  of  Wilhelmina  Albertsmeyer,  in  ac- 
cordance with  the  provisions  of  S  2765, 
Bums's  Anno.  Stat.  1901.  These  written 
objections  charged  that  the  instrument  pur- 
porting to  be  the  last  will  and  testament  of 
Wilhelmina  Albertsmeyer,  deceased,  dated 
April  2,  1902,  and  the  codicil  thereto,  dated 
December  16,  1903,  were  not  the  last  will 
and  testament  and  codicil,  respectively,  of 
the  decedent^  for  the  reasons:  (1)  That 
decedent  was  of  unsound  mind  and  incapa- 
ble of  making  a  will  at  the  time  the  pre- 


Oaae  Note.  —  Effect  of  belief  in  apirit- 
ualtetn  upon  testamentary  capacity. 

The  courts  are  unanimous  in  holding  that 
a  belief  in  spiritualism  is  not  in  itself  evi- 
dence of  testamentary  incapacity,  if  the 
testator,  in  making  his  will,  is  free  from 
the  inflifence  of  his  belief.  Smith's  Will, 
62  Wis.  543,  38  Am.  Rep.  756,  8  N.  W.  618, 
9  N.  W.  665;  Otto  v.  Doty,  61  Iowa,  23, 
15  N.  W.  578;  Turner  v.  Hand,  3  Wall.  Jr. 
88,  Fed.  Cas.  No.  14,257;  Chafin's  Will,  32 
Wis.  660;  Middleditch  v.  Williams,  45  N. 
J.  Eq.  726,  4  L.R.A.  738,  17  Atl.  826; 
Brown  v.  Ward,  63  Md.  376,  36  Am.  Rep. 
423;  La  Bau  v.  Vanderbilt,  3  Redf.  384; 
Re  Spencer,  96  Cal.  448,  31  Pac.  453;  Re 
Keeler,  12  N.  Y.  S.  R.  148  (Reversed  on 
question  of  fact  only,  in  Keeler  v.  Keeler, 
20  N.  y.  S.  R.  439,  3  N.  Y.  Supp.  629,  Af 
firming,  however,  holding  of  lower  court  as 
to  testamentary  capacity  as  affected  by 
spiritualism)  ;  Whipple  v.  Eddy,  161  111. 
114,  43  N.  E.  789;  McClary  v.  Stull,  44 
Neb.  175,  62  N.  W.  501 ;  Re  Storey,  20  III. 
App.  183;  Re  Halbert,  16  Misc.  308,  37  N. 
Y.  Supp.  767;  Re  Robe,  22  Misc.  415,  50 
N.  Y.  Supp.  392;  Robinson  v.  Adams,  62 
Me.  369,  18  Am.  Rep.  473;  Re  Dunahugh, 
130  Iowa,  692,  1^7  N.  W.  925;  Buchanan 
V.  Pierie,  205  Pa.  123,  97  Am.  St.  Rep.  725. 
54  All.  583. 

In  Randall's  Appeal,  99  Me.  396.  69  Atl. 
652,  it  was  held  that  a  believer  in  com- 
munications from  the  spirits  of  deceased 
15  L.R.A.(N.S.) 


persons  was  not  thereby  rendered  incom- 
petent to  make  a  will  unless  such  supposed 
communications  controlled  the  disposition 
of  the  property  devised. 

The  belief  on  the  part  of  a  testatrix  that 
the  spirit  of  her  deceased  husband  is  pres- 
ent with  her  is  not  an  insane  delusion, 
which  will  affect  the  validity  of  her  will. 
General  Convention  r.  Crocker,  7  Ohio  C 
C.  327. 

In  Owen  v.  Crumbaugh,  228  111.  380,  119 
Am.  St.  Rep.  442,  81  N.  E.  1044,  it  was 
held  that  a  spiritualist  was  competent  to 
make  a  will  even  though  he  was  an  ultraist 
regarding  all  of  the  doctrines  of  the  spirit- 
ualistic belief. 

So  the  fact  that  one  professing  to  be- 
lieve in  spiritualism  may  be  influenced  by 
and  led  to  give  credence  to  alleged  com- 
munications from  spirits,  which  are,  in 
fact,  impositions  and  delusions,  contrived 
by  designing  persons,  is  not  sufficient  to  es- 
tablish want  of  testamentary  capacity,  but 
is  proper  to  be  considered  ^ith  reference 
to  the  question  of  mental  weakness.  Re 
Storey,  supra. 

But  one  whose  mind  dwells  upon  the  sub- 
ject of  spiritualism  so  presistently  and  pro- 
foundly as  to  make  him  a  monomaniac  upon 
the  subject  is  incapable  of  making  a  valid 
will.  O'Dell  V.  Ooff,  149  Mich.  152.  10  L. 
R.A.(N.S.)  989.  119  Am.  St.  Rep.  602,  112 
N.  W.  736. 

And  in  Woodbury  t.  Obear,  7  Gray,  467, 
a  testator  who  bdieved  in  ghosts,  witch- 
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tended  will  purports  to  have  been  executed; 
(2)  that  decedent  was  of  unsound  mind  and 
incapable  of  making  a  will  at  the  time  the 
codicil  purports  to  have  been  executed;  (3) 
that  the  will  and  codicil  were  each  unduly 
executed;  (4)  that  the  pretended  codicil 
was  never  executed  by  decedent,  and  that 
the  signature  thereto  was  not  her  own,  nor 
made  by  her,  nor  by  anyone  at  her  request, 
aor  with  her  knowledge  or  consent;  (5) 
that  the  will  and  codicil  were  executed  un- 
der duress;  (6)  that  the  will  was  obtained 
by  fraud;  (7)  that  the  codicil  was  procured 
by  fraud.  Appellees  answered  these  charges 
br  general  denial,  and  the  cause  was  sub- 
mitted to  a  jury  for  trial.  At  the  conclu- 
sion of  appellants'  evidence,  the  court  di- 
rected the  jury  to  return  a  verdict  in  favor 
of  appellees.  Appellants'  motion  for  a  new 
trial  was  overruled,  and  judgment  ren- 
dered to  the  efifect  that  "the  will  and  codicil 
of  Wilhelmina  Albertsmeyer  mentioned  in 
the  complaint  are  valid,  and  her  will  and 
codicil,  and  that  the  same  be  admitted  to 
probate  in  this  court." 

The  assignment  of  errors  charges  the 
court  with  error  in  overruling  appellants' 
motion  for  a  new  trial.  Appellants  ap- 
plied for  a  new  trial  upon  the  grounds  that 
the  court  erred  in  holding  that  the  object- 
ors to  the  will  had  the  burden  of  the  issues 
raised  by  the  pleadings,  and  in  requiring 


them  to  make  the  opening  statement  to  the 
jury,  and  in  directing  a  verdict  in  favor  of 
appellees;  and  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence  and  is  con- 
trary to  law.  The  first  question  with  whicb 
we  are  confronted  is:  Who  had  the  bur' 
den  of  the  issues?  It  is  well  settled  in  thi< 
state  that,  when  an  attack  is  made  upon  a 
will  duly  admitted  to  probate,  the  burden 
of  establishing  its  invalidity  rests  upon 
the  plaintiffs  or  contestants.  Wait  v.  West- 
fall,  161  Ind.  648,  665,  68  N.  E.  271 ;  Rol- 
ler T.  Kling,  160  Ind.  159,  163,  49  N.  E. 
948;  Teegarden  v.  Lewis,  145  Ind.  98,  40 
N.  E.  1047,  44  N.  E.  9;  Blough  v.  Parry, 
144  Ind.  463,  40  N.  E.  70,  43  N.  E.  560; 
Turner  t.  Cook,  36  Ind.  129,  137;  Moor» 
V.  Allen,  5  Ind.  621.    ■ 

The  following  sections,  quoted  from  ovr 
statutes  upon  the  subject  of  "Wills,"  are 
pertinent  to  the  question  submitted: 

"All  persons,  except  infants  and  persons 
of  unsound  mind,  may  devise,  by  last  will 
and  testament,  any  interest,  descendible  to 
their  heirs,  which  they  may  have  in  any 
lands,  tenements,  and  hereditaments,  or  in 
any  personal  property,  to  any  person  or 
corporation  capable  of  holding  the  same." 
Bums's  Anno.  Stat.  1901,  S  2726. 

"No  will  except  a  nuncupative  will  shall 
effect  any  estate,  unless  it  be  in  writing, 
signed  by  the  testator,  or  by  someone   in 


craft,  and  communication  with  departed 
spirits,  was  held  to  be  of  unsound  mind, 
and  not  capable  of  making  a  will. 

Where  a  belief  in  spiritualism  is,  in  it- 
self, of  such  a  character  as  to  influence  or 
determine  testamentary  disposition,  there  is 
generally  held  to  be  want  of  testamentary 
capacity. 

The  will  of  a  testator  is  invalid,  on  the 
ground  that  it  was  the  direct  offspring  of 
so-called  spiritual  communications,  where 
such  communications  so  prejudiced  and  em- 
bittered the  mind  of  the  testator  as  to  turn 
him  against  those  to  whom  he  would  nat- 
urally have  given  his  property.  Mcllroy's 
EsUte,  10  Pa.  Dist.  R.  78. 

And  so  a  belief  on  the  part  of  a  testatrix 
that  the  spirit  of  her  deceased  husband  di- 
rected or  didlated  her  will  would  avoid  the 
will  if  she  acted  under  that  belief.  Robin- 
son V.  Adams,  supra. 

And  where  it  clearly  appears  that  the  tes- 
tator was  influenced  by  his  belief  in  spirit- 
ualism in  making  his  will,  the  belief  may 
go  so  far  as  to  be  an  insane  delusion;  and. 
if  so,  the  will  is  invalid.  La  Bau  v.  Van- 
derbilt,  supra. 

Nor  has  a  testator  capacity  to  make  a 
will  where  spiritualistic  belief  is  strong 
enough  to  make  him  the  subject  of  undur 
influence. 

Where  a  testator  was  influenced  in  mak- 
ing his  will  by  spiritualistic  communica 
tions  coming  through  mediums  who  were 
beneficiaries  thereunder,  there  was  sufficient 
15  L.R.A.(N.8.) 


undue  influence  to  avoid  the  will.     O'Dell 
V.  Goff,  supra. 

Where  a  testator's  belief  in  spiritualism 
goes  so  far  as  to  cause  him  to  execute  his 
will  in  favor  of  a  medium,  it  will  be  set 
aside.  Thompson  v.  Hawks,  11  Biss.  440, 
14  Fed.  902. 

And  that  a  testatrix,  prior  to  the  execu- 
tion of  her  will,  accompanied  a  favorite 
legatee  to  a  spiritual  siance  at  the  house 
of  the  legatee's  attorney,  where  a  pretended 
letter  was  read  from  the  deceased  husband 
of  the  testatrix,  warning  her  against  her 
son,  and  advising  her  to  fix  her  property  so 
he  would  not  get  it,  is  evidence  of  an  at- 
tempt to  influence  her  unduly,  tending  to 
impeach  the  will.  Greenwood  v.  Cline,  7 
Or.  17. 

Wliere  it  was  shown  that  the  testator 
was  a  spiritualist,  and  submitted  to  the 
influence  of  his  second  wife  as  a  medium 
between  him  and  the  spirit  of  his  first  wife, 
there  was  evidence  from  which  the  jury 
might  reasonably  infer  that  the  alleged  will 
was  procured  to  I>e  made  throuah  her  un- 
due influence.  Baylies  v.  Spaulding  (Mass.) 
1  New  Eng.  Rep.  914. 

And  in  Orchardson  ▼.  Cofield,  171  III.  14, 
40  L.R.A.  256,  63  Am.  St.  Rep.  211,  49  N. 
E.  197,  a  will  was  set  aside  where  it  ap 
peared  that  the  testatrix,  an  aged  woman, 
was  a  spiritualist,  and  that  she  had  been 
unduly  influenced  by  an  alleged  medium  to 
make  her  will  in  his  favor. 
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bis  presence  with  his  consent,  and  attested 
and  subscribed  in  his  presence  by  two  or 
more  competent  witnesses;  ai^d,  if  the  wit- 
nesses are  competent  at  the  time  of  attest- 
ing, their  subsequent  ihcompetency  shall 
not  prevent  the  probate  thereof."  Burns's 
Anno.  Stat.  1901,  {  2746. 

"Before  a  written  will  shall  be  admitted 
to  probate,  or  letters  testamentary  or  of  ad- 
ministration, with  the  will  annexed,  shall  be 
granted  thereon,  such  will  shall  be  proven 
by  one  or  more  of  the  subscribing  witnes8:es, 
or,  if  they  be  dead,  out  of  the  state,  or  have 
become  incompetent  from  any  cause  since 
attesting  such  will,  then  by  proof  of  the 
handwriting  of  the  testator  or  of  the  sub- 
scribing witnesses  thereto."  Burns's  Anno. 
Stat.  1901,  i  2764. 

"If  it  shall  appear,  frbm  the  proof  taken, 
that  the  will  was  duly  exacuted,  and  that 
the  testator,  at  the  time  of  executing  the 
same,  was  competent  to  devise  his  property, 
and  not  under  coercion,  such  testimony  shall 
be  written  down,  subscribed  by  the  witness 
examined,  and  attested  by  said  clerk  with 
his  signature  and  seal  of  office;  and  the  will, 
with  such  testimony  and  attestation,  shall 
be  recorded  by  such  clerk  in  a  book  kept  for 
that  purpose,  and  certified  by  him  to  be  a 
complete  record."  Burns's  Anno.  Stat. 
1901,  (  2767. 

"Every  will  so  proven  shall  have  a  certif- 
icate indorsed  thereon  or  attached  thereto, 
substantially  stating  that  it  has  been  admit- 
ted to  probate;  that  a  complete  record  of 
it  and  the  testimony  of  the  witnessea  has 
been  duly  recorded;  the  names  of  such  wit- 
nesses, and  the  title  and  page  of  the  book 
in  which  it  is  recorded;  which  certificate 
shall  be  attested  by  the  signature  of  the 
clerk  of  such  court  and  his  official  seal." 
Burns's  Anno.  Stat.  1901,  {  2768. 

"Every  will  so  authenticated,  or  a  com- 
plete copy  of  the  record  thereof,  certified  by 
the  clerk  in  whose  custody  it  may  be,  and 
attested  by  his  signature  and  ofiicial  seal, 
may  be  read  in  evidence  without  further 
proof."    Burns's  Anno.  Stat.  1901,  |  2759. 

The  statutes  authorizing  proceedings  to 
resist  the  probate  or  to  contest  the  validity 
of  a  will  read  as  follows : 

"If,  prior  to  the  admission  of  any  will  to 
probate  before  the  clerk  of  the  circuit  court, 
objection  thereto,  in  writing,  verified  by  his 
affidavit  alleging  that  the  same  is  not  made 
for  vexation  or  delay,  be  filed  by  any  person 
with  such  clerk,  he  shall  continue  the  same 
until  the  succeeding  term  of  court,  when,  if 
ihe  person  contesting  such  will  fail  to  resist 
fhe  probate  thereof,  the  judge  of  such  court 
may  admit  such  will  to  probate;  but,  if 
tuch  objection  be  made  before  such  court, 
reasonable  time  shall  be  allowed  to  the  party 
16  L.R-A.(N.S.) 


making  the  same  to  resist  the  probate  of 
such  will."  Burns's  Anno.  SUt  1901,  f 
2766. 

"Any  person  ma'y  contest  the  validity  of 
any  will,  or  resist  the  probate  thereof,  at 
any  time  within  three  years  after  the  same 
has  been  ofiTered  for  probate,  by  filing  in  the 
circuit  court  of  the  county  where  the  tes- 
tator died,  or  where  any  part  of  his  estate 
is,  his  allegation,  in  writing,  verified  by  his 
affidavit,  setting  forth  the  unsoundness  of 
mind  of  the  testator,  the  undue  execution  of 
the  will,  that  the  same  was  executed  under 
duress  or  was  obtained  by  fraud,  or  any  oth- 
er valid  objection  to  its  validity  or  the  pro- 
bate thereof;  and  the  executor  and  all 
other  persons  beneficially  interested  therein 
shall  be  made  defendant  thereto."  Burns's 
Anno.  Stot.  1901,  {  2766. 

The  admission  of  a  will  to  probate  in  a 
case  where  the  court  has  jurisdiction  is  a 
judicial  act,  and,  like  other  valid  judgments, 
cannot  be  collaterally  impeached  for  any  er- 
ror or  irregularity,  hut  is  binding  until  re- 
versed or  set  aside  according  to  law.  Wins- 
low  V.  Donnelly,  119  Ind.  666,  22  N.  £.  12. 
If  the  order  of  probate  is  not  vacated  in  an 
appropriate  proceeding  brought  for  that 
purpose,  within  three  years  from  the  data 
the  will  is  offered  for  probate,  it  becomes 
unimpeachable  and  conclusive,  except  as  to 
infants  and  persons  absent  from  the  state  or 
of  unsound  mind.  Putt  v.  Putt,  149  Ind.  30, 
48  N.  B.  356,  51  N.  E.  337;  Bartlett  v. 
Manor,  146  Ind.  621,  45  N.  E.  1060;  Evans- 
ville  Ice  ft  Cold  Storage  Co.  v.  Winsor,  148 
Ind.  682,  48  N.  E.  692;  Potts  v.  Felton,  70 
Ind.  166;  Blanchard  v.  Wilbur,  163  Ind. 
387,  66  N.  E.  99.  The  force  and  effect  ac- 
corded to  the  judgment  or  order  of  probate 
is  ample  justification  for  the  holdings  of 
this  court  that,  after  being  duly  probated, 
a  will  can  be  overthrown  only  by  an  affirm- 
ative showing  of  its  invalidity.  It  is  not 
possible  to  reconcile  the  decisions  and  rules 
of  practice  in  the  courts  of  the  several 
states,  with  regard  to  the  burden  of  proof  in 
proceedings  to  contest,  and  to  resist,  the 
probate  of  wills.  Some  of  the  differences 
are  attributable  to  the  peculia^language  of 
local  statutes,  while  others  seem  to  be  due 
to  an  apparent  confounding  of  the  terms 
"burden  of  proof,"  "presumptions  of  law," 
and  "weight  of  evidence."  It  is  not  deemed 
expedient  to  enter  upon  an  historical  review 
of  the  subject  of  "wills,"  or  a  discussion  of 
the  comparative  antiquity  of  the  right  to 
transmit  property  by  descent  to  heirs,  and 
by  testamentary  provisions.  It  will  suffice 
to  state  that,  in  our  opinion,  the  general 
law  governing  the  descent  and  distribution 
of  property  upon  the  death  of  the  owner 
ought  to  prevail  until  some  other  special 
disposition   shall  be  shown  to  have  been 
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validly  made.  This  proceeding  was  pri- 
marily instituted  by  the  act  of  the  benefi- 
ciaries seeking  to  have  the  allef;ed  will 
of  the  decedent  proved  and  established  as 
her  last  will  and  testament.  Appellants 
objected  to  this  application,  and  chal- 
lenged the  validity  of  the  alleged  will 
upon  substantially  every  statutory  ground. 
It  is  quite  generally  agreed  that  the  burden 
of  proving  the  due  execution  and  attestation 
of  a  will  is  upon  the  proponents.  Morell  v. 
Morell,  157  Ind.  179,  180,  60  N.  E.  1092; 
Miller  v.  Coulter,  156  Ind.  290,  295,  50  N. 
E.  863;  Re  Mackay,  110  N.  Y.  611,  1  L.R.A. 
491,  6  Am.  St.  Rep.  409,  18  N.  E.  433; 
Tobin  V.  Haack,  79  Minn.  101,  81  N.  W. 
758;  Reynolds  v.  Reynolds,  1  Speers,  L. 
253,  40  Am.  Dec.  599;  Renn  v.  Samos,  33 
Tex.  760,  765;  Hull  v.  Hull,  117  Iowa,  743, 
89  N.  W.  979,  981. .  In  jurisdictions  where 
the  parties  are  entitled  to  a  trial  by  jury 
upon  the  question  whether  an  instrument 
should  be  probated  as  a  will,  the  sufficiency 
of  the  evidence  is  for  the  jury  trying  the 
cause.    Hull  v.  Hull,  supra. 

A  more  troublesome  problem  is  presented 
by  the  question  as  to  who  has  the  burden 
of  proving  testamentary  capacity  in  a  pro- 
ceeding of  this  character.  The  statute  au- 
thorizing the  making  of  wills  (§  2726,  su- 
pra) provides  that  "all  persons,-  except  in- 
fants and  persons  of  unsound  mind,  may 
devise  by  will,"  etc.  The  general  rule  is 
that  one  asking  a  privilege  or  seeking  to 
enforce  a  right  conferred  by  statute  must 
show  himself  to  be  within  the  statute. 
Goodwin  v.  Smith,  72  Ind.  113,  116,  37 
Am.  Rep.  144;  Porter  v.  State,  141  Ind.  488, 
490,  40  N.  E.  1061;  Harrison  v.  Stanton, 
146  Ind.  366,  370,  45  N.  E.  682;  Chicago 
&  S.  E.  R.  Co.  V.  Glover,  159  Ind.  166,  169, 
62  N.  E.  11;  Indianapolis  &  G.  Rapid  Trans- 
it Co.  V.  Foreman,  162  Ind.  85,  96,  102 
Am.  St.  Rep.  186,  69  K.  E.  669.  In  the 
case  of  Goodwin  v.  Smith,  supra,  this  court 
said:  "Whoever  asserts  a  right  dependent 
for  its  existence  upon  a  negative  must  es- 
tablish the  truth  of  the  negative  by  a  pre- 
ponderance of  the  evidence.  This  must  t>e 
the  rule,  or  it  must  follow  that  rights  of 
which  a  negative  forms  an  essential  element 
may  be  enforced  without  proof.  This  con- 
clusion would  be  both  illogical  and  unjust, 
and  we  are  therefore  authorized  to  in- 
fer the  truth  of  its  converse."  The  follow- 
ing cases  are  to  the  same  effect:  Boulden  v. 
Mclntire.  119  Ind.  574,  12  Am.  St.  Rep. 
453,  21  N.  E.  445;  New  Albany  v.  Endres. 
143  Ind.  192,  203,  42  X.  E.  683;  Archibald 
V.  Long,  144  Ind.  451.  455,  43  N.  E.  439. 
The  rule  in  criminal  pleading  is  that  excep- 
tions in  a  statute  defining  an  offense  must 
be  negatived  in  the  indictment,  to  show  that 
the  defendant  is  not  within  such  exceptions, 
15  L.R.A.(N.S.) 


provided  the  exception  is  in  the  clause  of 
the  act  which  creates  the  offense.  Brutton 
V.  State,  4  Ind.  601;  Peterson  t.  State,  7 
Ind.  660;  Schneider  v.  State,  8  Ind.  410; 
Russell  V.  State,  50  Ind.  174;  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Gray,  148  Ind.  266, 
272,  46  N.  E.  675;  Bishop  v.  State,  149  Ind. 
223,  235,  39  L.R.A.  278,  63  Am.  St.  Rep. 
270,  48  N.  E.  1038,  and  cases  cited.  No 
formal  petition  for  the  probate  of  a  will  in 
required  under  our  statute,  but  an  oral 
motion  is  sufficient.  Miller  v.  Coulter, 
156  Ind.  290,  292,  59  N.  E.  853.  This  lack 
of  formality  in  the  proceeding  and  plead- 
ings does  not  dispense  with  the  necessity  of 
proof  upon  all  points  essential  to  show  the 
due  execution  and  validity  of  the  instru- 
ment offered  for  probate. 

All  statutes  relating  to  the  execution  and 
probate  of  wills  should  be  construed  to- 
gether. Section  2757,  supra,  provides  that 
"if  it  shall  appear,  from  the  proof  taken, 
that  the  will  was  duly  executed,  and  that 
the  testator,  at  the  time  of  executing  the 
same,  was  competent  to  devise  his  property, 
and  not  under  coercion,"  the  testimony  shall 
be  written  down  and  recorded  with  the  -will. 
It  is  manifest  that,  in  connection  with  the 
probate  of  a  will,  without  reference  to  ob- 
jections or  contests,  testamentary  capacity 
should  be  made  to  appear  from  the  evidence 
given.  This  fact  may  be  prima  facie  shown 
by  direct  testimony,  or,  indirectly,  from  the 
will  and  the  circumstances  surrounding  its 
execution,  or  by  the  presiunption  of  law  in 
favor  of  sanity.  The  material  point  deter- 
mined is  that  the  testamentary  capacity  of 
the  testator  must  be  established  by  the  pro- 
ponents, and  is  adjudged  by  the  order  ad- 
mitting the  will  to  probate.  In  the  absence 
of  objections,  the  general  presumption  of 
law  in  favor  of  sanity  would  ordinarily 
supply  the  requisite  proof;  and,  in  case  of 
a  contest,  would  suffice  to  make  a  prima 
facie  case  in  favor  of  the  proponents.  "A 
presumption,  like  a  fact  proved,  remains 
available  to  the  party  in  whose  favor  it 
arises,  until  overcome  by  opposing  evidence." 
Bates  V.  Pricket,  5  Ind.  22,  61  Am.  Dec. 
73.  This  presumption  does  not  shift  the 
burden  of  proof,  but  is  to  be  given  due 
weight  in  determining  the  preponderance 
of  the  evidence.  Our  conclusion  is  that  the 
burden  is  on  the  proponents  of  a  will,  not 
only  to  prove  the  due  execution  thereof, 
but  also  the  testamentary  capacity  of  the 
testator  at  the  time  of  executing  the  instru- 
ment. Williams  v.  Robinson,  42  Vt.  658, 
1  Am.  Rep.  359;  Denny  v.  Pinney,  60  Vt. 
524,  12  Atl.  108 ;  Gerrish  v.  Nason,  22  Me. 
438,  39  Am.  Dec.  589;  Ciller  v.  Cilley,  34 
Me.  162;  Robinson  v.  Adams.  62  Me."  369, 
10  Am.  Rep.  473;  Barnes  v.  Barnes.  66  Me. 
286;    Conistock    v.    Hadlyrae    Ecclesiastical 
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Soc.  8  Conn.  254,  20  Am.  Dec.  100;  Dela- 
field  V.  Parish,  25  N.  Y.  9;  Crowninshield 
V.  Crowninshield,  2  Gray,  524;  Taff  v.  Hos 
mer,  14  Mich.  309;  Re  Layman,  40  Minn. 
371,  42  N.  W.  286;  McMechen  v.  McMechen, 
17  W.  Va.  683,  41  Am.  Rep.  882;  Hawkins 
V.  Grimes,  13  B.  Men.  257;  Evans  v.  Ar- 
nold, 52  Ga.  169;  Beazley  t.  Denson,  40 
Tex.  416 ;  Murry  v.  Hennessey,  48  Neb.  608, 
67  N.  W.  470;  Tucker  v.  Sandidge,  85  Va. 
546,  8  S.  E.  650;  Brown  v.  Walker  (Miss.) 
11  So.  724;  Rich  v.  Lemmon,  15  App.  D. 
C.  507;  Higgins  v.  Nethery,  30  Wash.  239, 
70  Pac.  489.  It  is  further  held,  in  the  fol- 
lowing cases,  that  the  burden  of  establish- 
ing a  strict  compliance  with  every  essential 
to  the  validity  of  a  will  has  always  been 
cast  upon  the  proponents:  Harris  v.  Van- 
derveer,  21  N.  J.  Eq.  561 ;  Barker  v.  Comins, 
110  Mass.  477,  483;  Wetter  v.  Habersham, 
60  Ga.  194;  Kennedy  y.  Upshaw,  66  Tex. 
442,  448,  1  S.  W.  308.  In  the  case  of 
Morell  V.  Morell,  157  Ind.  179,  60  N.  E. 
1092,  probate  was  resisted  on  the  ground  of 
nonexecution  of  the  will;  and  this  court 
correctly  held  that  the  burden  of  proof 
rested  upon  the  proponent.  In  the  course 
of  the  opinion,  but  not  as  a  necessary  part 
of  the  decision,  it  was  argumentatively 
and  inadvertently  said  that  "if  the  pro- 
bate was  resisted  on  the  ground  that  the 
testator  was  of  unsound  mind  at  the  time 
he  executed  the  will,  or  that  its  execution 
was  procured  by  undue  influence  or  fraud, 
each  of  which  implies  actual  execution,  the 
burden  of  these  issues  would  rest  upon  the 
party  aflirming  them."  So  much  of  this 
statement  as  declares  that  the  burden  of 
proving  unsoundness  of  mind  rests  upon 
the  objectors  to  the  probate  of  an  alleged 
will  resisted  upon  that  ground  is  disap- 
proved. The  proponents  of  the  will,  having 
the  burden  of  proving  the  primary  issue, 
have  the  right  to  the' open  and  close  in  the 
argument  to  the  jury.  Burns's  Anno.  Stat. 
1901,  §  545;  Puryear  v.  Reese,  6  Coldw.  21; 
Hawkins  v.  Grimes,  supra;  Mayo  v.  Jones, 
78  N.  C.  402,  406.  In  regard  to  the  order 
of  introducing  testimony,  it  was  said  by 
the  supreme  court  of  Nebraska,  in  Seebrock 
V.  Fedawa,  30  Neb.  424,  46  N.  W.  650,  that 
"it  is  the  duty  of  the  proponent  in  the 
first  instance  to  offer  sufficient  testimony 
of  the  capacity  of  the  testator  to  make  out 
a  prima  facie  ca.sc.  The  contestant  will 
then  introduce  his  proof  to  show  the  in- 
validity of  the  will,  after  which  the  propo- 
nent may  introduce  further  testimony  to 
sustain  the  will,  as  well  as  rebutting  tes- 
timony. During  the  entire  trial  the  bur- 
den of  proof  remains  with  the  proponent." 
In  the  case  of  Miller  v.  Coulter,  156  Ind. 
290,  59  N.  E.  853.  this  mode  of  trial  was 
adopted,  and  approved  as  correct  practice 
15  L.R.A.(N.S.) 


by  this  court.  The  holdings  of  many  of  the 
cases  cited  above  are  to  the  same  effect. 
See  also  Pattee  v.  Whitcomb,  72  N.  H.  24«, 
250,  56  Atl.  459;  Re  McDermott,  148  Cat. 
43,  82  Pac.  842.  It  follows  that  the  trial 
court  erred  in  imposing  the  burden  of  prov- 
ing want  of  testamentary  capacity  on  the 
part  of  the  testatrix  upon  the  objectors 
(appellants  in  this  case).  This  error 
might  not  be  sufficient  to  require  a  reversal 
of  the  case,  if  there  were  no  otiier  erroneous 
rulings,  and  the  final  result  were  manifest- 
ly right. 

The  testatrix  was  a  firm  believer  in  spirit- 
ualism for  a  number  of  years  prior  to  her 
death,  and  frequently  attended  siances  at 
her  own  home  and  elsewhere.  She  accepted 
the  pretended  communications  from  her  de- 
ceased husband  and  other  departed  kindred, 
as  realities.  She  consulted  a  medium  the 
night  before  executing  the  will  in  suit.  The 
following  morning,  referring  to  this  aiance, 
she  said  her  deceased  husband  had  come 
and  told  her  that  the  Rodewald  children 
(appellants),  her  orphan  grandchildren, 
were  going  to  cause  trouble.  She  further 
said  that  she  was  going  to  make  her  will 
and  give  them  a  dollar  each;  and  in  that 
connection  her  daughter,  Mrs.  Wempner,  ap- 
pellee, advised  her  to  "go  down  and  give 
them  a  dollar."  The  two  went  at  once  to 
the  office  of  a  lawyer,  and  caused  the  will 
to  be  dravm,  by  which  she  bequeathed  to 
each  of  said  grandchildren  the  sum  of  $1. 
It  is  well  known  that  many  of  the  clearest 
and  brightest  intellects  have  sincerely  be- 
lieved in  spiritualism,  mind  reading,  clair- 
voyance, witchcraft,  and  other  vagaries,  and 
it  cannot  be  said  as  a  matter  of  law  that 
such  belief  is  the  certain  offspring  or  evi- 
dence of  an  unsound  mind.  A  belief  that 
spirits  communicate  with  human  beings 
through  mediums  is  a  conviction  produced 
by  some  sort  of  evidence,  and  not  a  mere 
conception  of  a  morbid  fancy,  rising  spon- 
taneously in  the  mind,  and  so  does  not, 
ipso  facto,  constitute  an  insane  delusion. 
This  must  be  declared  to  be  the  legal  status, 
in  the  abstract,  of  minds  entertaining  suck 
beliefs,  notwithstanding  our  own  opinion 
that  such  pretended  spiritual  manifestations 
were  correctly  characterized  by  Vice  Chan- 
cellor Giffard,  in  Lyon  v.  Home,  L.  R.  6 
Eq.  655,  682,  as  "mischievous  nonsense, 
well  calculated,  on  the  one  hand,  to  delude 
the  vain,  the  weak,  the  foolish,  and  the  su- 
perstitious; and,  on  the  other,  to  assist  the 
projects  of  the  needy  and  of  the  adventur- 
er." It  is  entirely  legitimate  and  proper 
for  the  wife  to  seek  the  advice  of  her  living 
husband,  and,  after  death,  to  pay  some  re- 
oard  to  his  known  wishes,  in  the  prepara- 
tion of  her  will;  but,  when  such  pretended 
counsel  comes  through  the  dubious  channel 
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of  a  "medium,"  aa  an  oracle  from  one  poa- 
sessing  knowledge  from  the  great  hereafter, 
under  the  solemn  surroundings  of  the  si- 
fmce,  its  influence  upon  a  credulous  mind 
can  hardly  be  measured.  The  indulgence  of 
such  belief  and  practices  may  be  so  long 
continued  and  of  such  a  character  as  to 
affect  the  mental  status.  The  conduct  of 
the  decedent  with  relation  to  this  subject, 
shown  by  the  evidence,  was  a  proper  matter 
for  the  consideration  of  the  jury  in  connec- 
tion with  other  evidence  upon  the  subject 
of  testamentary  capacity.  A  mere  belief 
in  spiritualism  may  be  harmless  and  of  no 
concern  to  anyone  other  than  its  possessor; 
but  occult  "revelations"  cannot  be  permit- 
ted to  control  the  practical  affairs  of  this 
world,  and  the  belief  upon  this  subject  and 
consequent  conduct  of  the  testatrix  with 
reference  to  the  making  of  her  will  was 
particularly  relevant  upon  the  question  of 
undue  influence.  It  appears  that  the  in- 
strument in  question  was  prompted,  to  some 
extent,  at  least,  by  these  spiritual  commu- 
nications; and  it  was  the  province  of  the 
jury,  under  proper  instructions,  to  deter- 
mine whether  such  "revelations"  constituted 
such  undue  influence  as  invalidated  the 
will.  Thompson  v.  Hawks  (C.  C.)  11  Biss. 
440,  14  Fed.  902;  Re  Beach,  23  App.  Div. 
411,  48  N.  Y.  Supp.  437;  Greenwood  v. 
Cline,  7  Or.  18;  Orchardson  r.  Cofield,  171 
III.  14,  40  L.R.A.  266,  63  Am.  St.  Rep. 
211,  49  N.  E.  197.  The  following  cases  are 
illustrative,  and  discuss  the  law  applicable 
to  this  subject:  Re  Spencer,  96  Cal.  448, 
31  Pac.  453;  Re  Storey,  20  111.  App.  183; 
Whipple  T.  Eddy,  161  111.  114,  43  N.  E. 
789;  Otto  T.  Doty,  61  Iowa,  23,  16  N.  W. 
578;  Robinson  v.  Adams,  62  Me.  369,  16 
Am.  Rep.  473;  Brown  v.  Ward,  63  Md. 
376,  36  Am.  Rep.  422;  McClary  v.  Stull, 
44  Neb.  176,  62  N.  W.  501;  Middleditch  v. 
Williams,  45  N.  J.  Eq.  726,  4  L.R.A.  738, 
17  Atl.  826;  Smith's  Will,  52  Wis.  643, 
36  Am.  Rep.  426,  note,  8  N.  W.  616,  9 
N.  W.  665. 

No  evidence  of  the  formal  execution  of 
the  will  or  codicil  was  offered,  nor  was  any 
affirmative  testimony  of  the  sanity  of  the 
testatrix  given.  There  was  evidence  tend- 
ing to  prove  that  the  testatrix  did  not  dic- 
tate the  codicil,  and  that,  when  written, 
the  same  was  not  read  to  her.  Without 
&  further  discussion  of  the  evidence,  we  are 
of  opinion  that  the  case  was  tried  upon  a 
wrong  theory,  that  the  court  erred  in  di- 
recting a  verdict,  and  that  appellants  are 
entitled  to  a  new  trial. 

The  judgment  is  reversed,  with  directions 
to  sustain  appellants'  motion  for  a  new 
15  L.RjV.(N.S.) 


trial,  and   for  further  proceedings  not  in- 
consistent with  this  opinion. 

Petition  for  rehearing  overruled. 


EUINSAS  SUPREME  COTTBT. 

MISSOURI,   KANSAS,    &   TEXAS    RAIXr 
WAY  COMPANY,  Plff.  in  Err, 

T.  ... 

0.  F.  ROE. 

■(—  Kan.  — ,  94  Pac.  259.) 

Eminent   domain  —  rule  of  compensa- 
tion —  most  advantageous  nse. 

A  railroad  company  condemned  for  its 
corporate  use  portions  of  two  blocks  divided 
into  lots,  comprising  part  of  an  addition  to 
a  city.  The  two  blocks  were  fenced  with 
two  others,  making  a  tract  of  about  8  acres, 
nearly  in  the  form  of  a  square,  which  was 
cross-fenced.  The  alleys  were  not  opened 
through  the  tract,  and  streets  and  alleys 
were  not  followed  in  that  part  of  the  city. 
The  owner  sued  for  damages  on  account 
of  the  land  taken  and  the  injury  to  the  re- 
mainder of  the  two  blocks  from  which  land 
was  taken.    Held: 

(1)  The  plaintiff  was  entitled  to  com- 
pensation according  to  the  most  advanta- 
geous and  profitable  use  he  could  make  of 
his  land. 

(2)  The  defendant  could  not  insist  that 
the  plaintiff  treat  his  entire  holding  as  a 
farm  in  order  to  minimize  his  damages. 

(February  8,  1908.) 

Headnote  by  Bubch,  J. 


Case  Note.  —  Compensation  allowable 
in  eminent  domain  proceedings  as 
affected  by  adaptability  of  property 
for  uses  other  than  that  to  which  U 
is  applied  by  ovmer. 

In  this  note  no  reference  will  be  made  to 
those  cases  dealing  with  the  question  of  the 
right  to  consider  the  value  of  property  as  a 
part  of  a  natural  water  power  in  fixing  com- 
pensation in  eminent  domain  proceedings, 
nor  to  those  cases  dealing  with  the  ques- 
tion of  the  right  of  the  owner  of  property 
taken  in  eminent  domain  proceedings  to 
have  its  value  for  the  purpose  for  which  it 
is  taken  considered  as  an  element  of  com- 
pensation, as  these  two  classes  of  cases  are 
collected,  respectively,  in  the  note  to  the 
case  of  Brown  v.  W.  T.  Weaver  Power  Co. 
3  L.R.A.(N.S.)  912,  and  note  to  the  case 
of  Sargent  v.  Merrimac,  11  L.R.A.fN.S.) 
998. 

The  decision  in  Missottbi,  K.  &  T.  R.  Co. 
V.  Rob,  allowing  compensation  in  eminent  do- 
main proceeding  to  be  fixed  with  reference 
to  the  adaptability  of  the  property  for  other 
and  more  valuable  uses  than  that  to  which 
it  is  applied  by  the  owner,  is  in  accord  with 
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ERROR  to  the  District  Court  for  Neosho 
County  to  review  a  judgment  assessing 
the  damages  for  the  taking  of  a  right  of 
way  across  certain  real  estate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Madden  and  W.  W. 
Brown,  for  plaintilT  in  error: 

Tlie  owner  may  recover  the  difference  be- 
tween the  actual  cash  market  value  of  the 
whole  tract  immediately  prior  to  the  appro- 
priation, and  the  value  of  the  tract  immedi- 
ately after  the  appropriation. 

Kansas  City,  E.  &  S.  R.  Co.  v.  Merrill, 
26  Kan.  421;  Reisner  t.  Atchison  Union 
Depot  &  R.  Co.  27  Kan.  382;  Atchison  &  N. 
R.  Co.  V.  Gough,  29  Kan.  94;  Currie  v. 
Waverly  &  N.  Y.  Bay  R.  Co.  52  N.  J.  L. 
S81,  19  Am.  St.  Rep.  452,  20  Atl.  66;  Kre- 


mer  v.  Chicago,  M.  &  St.  P.  R.  Co.  51  Minn^ 
16,  38  Am.  St.  Rep.  468,  52  N.  W.  977. 

The  railroad  company  can  compel  the' 
owner  to  embrace  in  his  testimony  a,  con- 
sideration of  his  whole  tract. 

Baltimore  &  P.  R.  Co.  t.  Springer,  9 
Sadler  (Pa.)  534,  21  W.  N.  C.  143,  13  Atl. 
76;  Lough  t.  Minneapolis  ft  St.  L.  R.  Co. 
116  Iowa,  31,  89  N.  W.  77;  Schuylkill  River 
E.  S.  R.  Co.  V.  Stocker,  128  Pa.  233,  18  Atl. 
399;  Winklemans  v.  Des  Moines  Northwest- 
ern R.  Co.  62  Iowa,  1,  17  N.  W.  82;  Page 
V.  Chicago,  M.  &  St  P.  R.  Co.  70  111.  324; 
Ellsworth,  M.  N.  ft  S.  E.  R.  Ca  v.  Max- 
well, 39  Kan.  651,  18  Pac.  819. 

Messrs.  W.  R.  CUne  and  J.  Q.  Stratton 
for  defendant  in  error. 


the  many  cases  dealing  with  the  question  in- 
volved in  that  case.  The  ruling  upon  which 
this  decision  is  based  is  comprehensibly  and 
accurately  stated  in  6  Words  ft  Phrases, 
4388,  as  follows:  "In  estimating  the  value 
of  property,  all  the  capabilities  of  the  prop- 
erty, and  all  the  uses  to  which  it  may  be 
applied  or  for  which  it  is  adapted,  are  to 
be  taken  into  consideration,  and  not  merely 
the  condition  it  is  in  at  the  time,  and  the 
use  to  which  it  is  then  applied  by  the  own- 
er, if,  by  reason  of  its  surroundings  or  its 
natural  advantages,  or  its  artiflcial  im- 
provements, or  i&  intrinsic  character,  it  ia 
peculiarly  adapted  to  some  particular  use. 
The  same  considerations  are  to  be  regarded 
as  in  the  sale  of  property  between  private 
parties,  the  inquiry  in  such  cases  being. 
What  is  the  property  worth  in  the  market, 
viewed  not  merely  with  reference  to  the 
uses  to  which  it  is,  at  the  time,  applied,  but 
with  reference  to  the  uses  to  which  it  is 
plainly  adapted;  that  is  to  say,  what  is  it 
worth  at  the  time, — its  availability  for  val- 
uable uses?  Property  is  not  to  be  deemed 
worthless  because  the  owner  allows  it  to  go 
to  waste,  or  to  be  regarded  as  valueless  be- 
cause he  is  unable  to  put  it  to  any  use.  Its 
availability  for  valuable  uses,  and  not  its 
present  employment,  is  the  criterion  from 
which  its  value  is  to  be  determined." 

For  the  application  of  this  rule  generally, 
see:  Santa  Ana  r.  Harlin.  99  Cal.  538,  34 
Pac.  224 ;  Denver  ft  R.  G.  R.  Co.  v.  Griffith, 
17  Colo.  598,  31  Pac.  171 ;  Reed  v.  Ohio  ft  M. 
R.  Co.  126  III.  48,  17  N.  E.  807;  West  Chi- 
cago Street  R.  Co.  v.  Chicago,  172  111.  198, 
50  N.  E.  185;  Phillips  v.  Scales  Mound,  105 
111.  353,  63  N.  E.  1  SO :  Dupuis  v.  Chicago  ft 
N.  W.  R.  Co.  115  111.  97.  3  N.  K.  720; 
Decatur  v.  Vaughan.  233  III.  60,  84  N.  E. 
50 ;  Kansas  City,  O.  L.  ft  T.  R.  Co.  v.  Weiden- 
niann  (Kan.)  i)4  Pac.  146:  Fales  v.  East- 
hampton,  lfi2  Mass.  422,  38  N.  E.  1120; 
Maynard  v.  Noit)>anip(on,  157  Mass.  218,  31 
N.  E.  1002;  Chanfller  v.  .Tamnica  Pond 
Aqueduct  Corp.  125  Mass.  .544;  Moulton  v. 
Newburyport  Water  Co.  137  Jfass.  1C3; 
Miohi}ran  Air  Line  R.  Co.  v.  Barnes.  44 
Mich.  222,  fi  \.  W.  651 ;  St.  Louis.  M.  &  S. 
E.  R.  Co.  V.  Aubuchon,  199  Mo.  352,  9  L.R. 
15  L.R.A.(N,S.) 


A.(N.S.)  426,  116  Am.  St.  Rep.  499,  97  S. 
W.  867;  Mississippi  River  Bridge  Co.  v. 
Ring,  58  Mo.  491;  Low  v.  Concord  R.  Co. 
63  N.  H.  557,  3  Atl.  739;  Re  New  York  C. 
ft  H.  R.  R.  Co.  6  Hun,  149;  Re  Furman,  17 
Wend.  649;  Goodin  v.  Cincinnati  ft  W.  Ca- 
nal Co.  18  Ohio  St  169,  98  Am.  Dec.  95; 
Shenango  ft  A.  R.  Co.  v.  Braham,  79  Pa. 
447;  Sullivan  t.  Missouri,  K.  ft  T.  R.  Co. 
29  Tei.  Civ.  App.  429,  68  S.  W.  746;  United 
States  V.  Honolulu  Plantation  Co.  68  C.  C. 
A.  279,  122  Fed.  581 ;  Richmond,  P.  ft  C.  R. 
Co.  V.  Chambiin,  100  Va.  401,  41  S.  E.  7.50; 
Esch  V.  Chicago,  M.  ft  St  P.  R.  Co.  72  Wis. 
229,  39  N.  W.  129;  Guyandot  Vallev  R.  Co. 
V.  Buskirk,  57  W.  Va.  417,  110  Am.  St  Rep. 
785,  50  S.  E.  621.  And  see  Hartshorn  v. 
Illinois  Valley  R.  Co.  216  111.  392,  75  N.  E. 
122,  holding  that  the  owner  is  entitled  to 
the  fair  cash  value  of  the  land  taken,  for 
the  best  use  to  which  it  is  adapted. 

In  Five  Tracts  of  Land  v.  United  States, 
41  C.  C.  A.  680,  101  Fed.  661,— in  which 
the  land  in  question  (which  was  a  part  of 
the  ground  upon  which  was  fought  the  bat- 
tle of  Gettysburg  in  the  war  between  the 
states)  was  sought  to  be  condemned  by  the 
United  States  government  for  the  purpose  of 
carrying  out  an  act  of  Congress  providing 
for  the  establishment  of  a  national  military 
park  at  Gettysburg, — the  court  approved  an 
instruction  as  to  the  method  of  fixing  com- 
pensation for  the  land,  given  by  the  trial 
judge  in  the  following  language:  "If  a 
piece  of  land  has  in  the  market  a  value 
because  there  are  trees  upon  it  a  value 
because  there  are  stones  upon  it,  a  value 
because  it  may  be  used  to  raise  cereals,  a 
value  for  any  other  physical  peculiarity  of 
the  property;  if  it  also  has  in  the  market  a 
value  based  upon  its  historical  associations, 
— that  as  much  enters  into  market  value  as 
would  a  mine  opened  upon  the  property,  or 
a  well  dug  upon  it.  .  .  .  Just  in  that 
way  you  are  entitled  to  consider  the  his- 
toric value,  if  you  believe  from  the  evidence 
that  market  value  is  at  all  enhanced  by 
historic  value." 

The  facts  of  the  case  of  Louisville,  N. 
O.  ft  T.  R.  Co.  v.  Ryan,  64  Miss.  399,  8  So. 
173,  and  the  ruling  therein,  are  thus  terafr' 
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Barch,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  owned  blocks  I,  J,  O,  and  P, 
in  Dodd'a  addition  to  the  city  of  Erie. 
Blocks  J  and  O  adjoin  blocks  I  and  P  on 
the  west,  and  are  divided  into  lots.  The 
defendant  condemned  for  railroad  purposes 
a  strip  of  land  on  the  west  end  of  blocks 
J  and  O,  whereby  the  lots  were  very  much 
shortened.  The  plaintiff  appealed  from  the 
award  of  damages,  and,  in  compliance  with 
an  order  of  court,  filed  a  petition  setting 
forth  his  claim  for  damages.  The  relief 
asked  was  limited  to  damages  for  land 
taken  in  blocks  J  and  O,  and  damages  for 
the  injury  to  the  remainder  of  blocks  J  and 
O.  On  the  trial  the  plaintiff  was  the  first 
witness  in  his  own  behalf.    On  direct  exam- 


ination his  evidence  was  confined  to  dam- 
ages according  to  the  theory  of  his  peti- 
tion. On  cross-examination,  however,  and 
over  the  objection  of  his  attorneys,  he  was 
led  to  say  that  his  entire  holding  consti- 
tuted about  8  acres,  nearly  in  the  form  of  a 
square;  that  it  was  fenced  in  one  body  with 
cross  fences;  that  the  alleys  were  not 
opened;  and  that  the  streets  and  alleys  in 
that  part  of  the  town  were  not  yet  recog- 
nized. On  the  basis  of  this  evidence  he  was 
asked  by  the  defendant  to  estimate  his  dam- 
ages taking  the  four  blocks  as  a  single  and 
entire  tract  and  as  a  farm.  His  attorneys 
objected,  but  the  court  held  the  testimony 
to  be  admissible,  and  it  was  given.  After 
that,  in  the  progress  of  the  trial,  the  plain- 
tiff, over  the  objection  of  the  defendant,  of- 


ly  stated  in  the  opinion:  "It  [the  land  in 
question]  is  a  long,  narrow  strip  of  land 
fronting  on  a  navigable  stream,  where  the 
commerce  of  a  city  enters  and  is  discharged. 
Clearly,  it  is  of  insignificant  value  for  ag- 
ricultural purposes,  and  there  is  neither  a 
wharf,  a  factory,  nor  a  sawmill  on  it,  and 
there  may  never  be.  But,  if  its  adaptability 
to  these  purposes  or  any  one  of  them  gives 
it  a  present  value,  the  owner  is  entitled  to 
that  value,  though  in  fact  no  one  now  pro- 
poses to  use  it  for  any  of  these  purposes." 

In  Chicago.  E.  &  L.  S.  R.  Co.  v.  Catholic 
Bishop,  119  111.  525,  10  N.  E.  372,  the  owner 
of  the  property  in  question  had  declined 
to  rent  it,  and  had  forbidden  its  use  for 
restaurant  purposes.  It  was  held,  neverthe- 
less, that,  if  the  market  value  of  the  prop- 
erly was  enhanced  by  its  availability  for 
such  purposes,  that  fact  could  be  estab- 
lished in  proceedings  to  fix  compensation 
for  the  appropriation  of  the  property. 

Other  examples  of  the  special  circum- 
stances and  adaptabilities  of  property  which 
the  courts  have  allowed  to  be  considered  in 
fixing  compensation  for  its  appropriation 
under  the  power  of  eminent  domain,  al- 
though the  owner  has  devoted  it  to  purposes 
other  than  those  to  which  he  claims  it  is 
especially  adapted,  arei  The  adaptability 
of  agriculttira!  or  unused  lands  for  build- 
ing-lot purposes  (Everett  v.  Union  P.  R.  CoT 
59  Iowa,  243,  13  N.  W.  109;  South  Park 
V.  Dunlevy,  01  III.  49;  Ohio  Valley  R.  & 
Terminal  Co.  v.  Kerth,  130  Ind.  314,  30  N. 
E.  298;  Chicago,  K.  &  N.  R.  Co.  v.  David- 
son, 49  Kan.  589,  31  Pac.  131;  Chicago, 
St.  L.  &  N.  0.  R.  Co.  V.  RottRcriiig.  26  Kv. 
L.  Rep.  1167,  83  S.  W.  584;  West  Virginia. 
P.  &  T.  R.  Co.  V.  Gibson,  94  Kv.  234,  21  S. 
W.  1055;  Opelousas,  G.  &.  N.  E.  R.  Co.  v. 
Bradford,  118  La.  500,  43  So.  79;  Montana 
R.  Co.  V.  Warren,  6  Mont.  275,  12  Pac. 
041,  Affirmed  in  137  U.  S.  348,  34  L.  ed. 
681, 11  Sup.  Ct.  Rep.  96;  Dickenson  v.  Fitch- 
burg,  13  Gray,  546;  Blue  Earth  County  v. 
St.  Paul  &  R.  C.  R.  Co.  28  Minn.  503,  11 
N.  W.  73;  Sherman  t.  St.  Paul,  M.  &  M. 
R.  Co.  30  Minn.  227,  15  N.  W.  239:  Colvill 
V.  St.  Paul  A  C.  R.  Co.  19  Minn.  -283,  Gil. 
240;  Cedar  Rapids,  L  F.  4  N.  W.  R.  Co.  v. 
15  L.R.A.(N.S.J 


Ryan,  37  Minn.  38,  33  N.  W.  6;  Omaha 
Southern  R.  Co.  v.  Beeson,  36  Neb.  361,  54 
N.  W.  557;  Petersburg  School  Dist.  v.  Pe- 
terson, 14  N.  D.  344,  103  N.  W.  756;  Som- 
erville  &  E.  R.  Co.  v.  Doughty,  22  N.  J. 
L.  495;  Cincinnati  &  S.  R.  Co.  v.  Long- 
worth,  30  Ohio  St.  108;  Pennsylvania 
Schuylkill  Valley  R.  Co.  v.  Clearv,  i25  Pa. 
442,  11  Am.  St.  Rep.  913,  17  Atl."408;  Wil- 
son V.  Equitable  Gas  Co.  152  Pa.  566, 25  Atl. 
635;  Gorgas  v.  Philadelphia,  H.  &  P.  R. 
Co.  215  Pa.  501,  114  Am.  St.  Rep.  974,  64 
Atl.  680;  Five  Tracts  of  Land  v.  United 
States,  supra;  Hooker  v.  Montpelier  St,  W. 
River  R.  Co.  62  Vt.  47,  19  Atl.  775;  Alexian 
Bros.  V.  Oshkosh,  05  Wis.  221,  70  N.  W. 
162;  Washburn  v.  Milwaukee  A  L.  W.  R;^ 
Co.  59  Wis.  364,  18  N.  W.  328  [but  sec 
Daly  V.  Smith,  18  App.  Div.  194,  45  N.  T. 
Supp.  785,  holding  that  the  amount  of  com- 
pensation for  a  tract  of  land  in  the  country 
is  not  to  be  affected  by  the  fact  that  it  has 
been  divided  into  building  lots,  where  it  ap- 
pears that  very  few  of  the  lots  have  been 
sold,  and  these  by  extraordinary  means] ) ;__ 
special  adaptability  of  land  for  growing 
hops  (Seattle  A  M.  R.  Co.  v.  Murphine,  4 
Wash.  448,  30  Pac.  720)  ;  or  for  the  rubber 
biLsiness  (Conness  v.  Com.  184  Mass.  541, 
69  N.  E.  341 ) ;  or  for  a  dye  works  or  print 
mill  (Cochrane  v.  Com.  175  Mass.  299,  78 
Am.  St.  Rep.  491,  56  N.  E.  610)  :  or  for  a 
bridge  abutment  (Shenandoah  Valley  R. 
Co.  V.  Shepherd,  26  W.  Va.  672);  or  for 
duck-breeding  purposes  (Cox  v.  Philadel- 
phia, H.  A  P.  R.  Co.  215  Pa.  606,  114  Am. 
St.  Rep.  979.  64  Atl.  729);  or  for  ware- 
house elevator  purpr>ai>s,  because  of  proxim- 
ity to  railroad  (Hussdl  v.  St.  Paul,  .M.  & 
M.  R.  Co.  33  Minn.  210,  22  N.  \V.  379)  ; 
the  fact  that  property  was  SfH^cially  valuable 
tor  saloon  ])urp<)sea  (McKiniiey  v.  Nash- 
ville, 102  Tenn.  131,  73  Am.  St.  Rep.  859, 
52  S.  W.  781)  :  that  there  was  g.Tf  under 
the  land  (Norfolk  &  W.  R.  Co.  v.  Davis,  58 
W.  Va.  020,  52  S.  K.  724)  ;  that  tlie  prop- 
erty was  a  mining  prospect  (Montana  R. 
Co.  V.  Warren,  supra).  -^ 

That  the  far-reaching  rule  applied  in  the 
above  ca.sea  is  not  without  limitations  ia 
shown  by  the  case  of  Chicago,  M.  A  St.  P. 


Digitized  by 


Google 


682 


KAKSAS  SUPREME  COURT. 


Apr., 


fered  evidence  under  both  theories  of  the 
case. 

The  defendant  now  complains  because  the 
court  admitted  evidence  of  damages  accord- 
ing to  the  assumption  that  the  four  blocks 
formed  a  single  tract,  and  asserts  that  such 
evidence  was  outside  the  issue  tendered  by 
the  petition.  If  so,  the  error  was  induced 
by  the  defendant,  and  it  cannot  complain; 
and,  if  so,  the  error  was  cured  by  the  in- 
structions to  the  jury,  which  confined  the 
award  of  damages  to  the  value  of  the  por- 
tions of  blocks  J  and  O  taken,  and  the  in- 
jury to  the  remaining  portions  of  those  two 
blocks.  The  defendant  insists,  however,  that 
the  petition  and  the  instructions  were  both 
framed  upon  the  wrong  theory.  It  calls  the 
plaintiff's  property  a  farm,  and  says  that, 
in  all  such  cases,  the  damages  must  be  the 
difference  between  the  value  of  the  farm  as 
a  whole  immediately  before  and  immediately 
after  the  condemnation. 

It  is  perfectly  true  that,  in  estimating  the 
damages  to  a  farm  occasioned  by  the  con- 
demnation of  a  portion  of  it  for  railroad 
purposes,  the  various  subdivisions  of  the 
farm,  like  wheatfield,  cornfield,  meadow, 
pasture,  house  lot,  garden  lot,  barnyard, 
etc.,  cannot  be  considered  separately,  and 
damages  assigned  to  each.  An  entire  trad 
when  occupied,  improved,  and  used  as  a 
farm  cannot  be  valued  in  such  detached 
parcels.  But  no  such  question  is  presented 
here.  The  property  in  controversy  is  city 
property.  It  was  recognized  by  the  defend- 
ant itself  in  its  condemnation  proceedings 
as  lots  and  blocks  of  an  addition  to  a  city, 
was  proved  by  the  evidence  to  be  city  prop- 
erty, and  the  jury  found  specially  that  it 
is  city  property.  The  plaintiff  made  no 
arbitrary  or  whimsical  division  of  his  land 
in  his  petition,  but  merely  yielded  to  the 
fact  that  it  had  been  platted  into  lots  and 
blocks,  and  claimed  damages  to  such  por- 
tion of  those  lots  and  blocks  as  he  believed 
was  injured.     In  framing  his  petition  the 


R.  Co.  V.  Alexander  (Wash.)  91  Pac.  626. 
In  this  case  the  lower  court  admitted  evi- 
dence to  show  that  the  land  condemned  was 
specially  valuable  for  an  extensive  manu- 
facturing plant  by  reason  of  its  location  on 
a  river  which,  if  dredged  and  improved  by 
the  United  States  government,  would  be- 
come navigable  for  large  ocean  steamers, 
and  that  such  vessels  could  then  be  loaded 
and  unloaded  at  the  water  front  of  the 
land  in  question.  It  was  not  shown  that 
any  plans  for  dredging  had  even  been  con- 
templated or  considered  by  the  government. 
The  appellate  court  held  that  "such  condi- 
tions and  circumstances  as  a  basis  for  val- 
uation are  too  remote,  speculative,  and  im- 
probable to  warrant  evidence  of  the  charac- 
ter mentioned."  See  also,  in  this  connec- 
tion, Daly  V.  Smith,  supra. 
15L.R.A,(N.S.) 


plaintiff  was  entitled  to  claim  damages  ac- 
cording to  the  most  advantageous  use  he 
could  make  of  his  land.  If,  for  example, 
taking  the  entire  body  of  lots  as  a  whole, 
they  could  be  used  most  profitably  for  fruit 
raising  or  as  a  vegetable  garden,  or  for  a 
dairy,  he  might  have  sued  for  and  recov- 
ered damages  to  the  entire  tract  on  that 
theory;  and  the  circumstance  that  the  lots 
were  separated  by  streets  and  alleys  would 
not  have  stood  iti  the  way.  On  the  other 
hand,  if  the  chief  value  of  the  property,  or 
some  of  it,  should  lie  in  its  marketability 
as  ordinary  city  lots,  the  plaintiff  would 
have  the  right  to  take  advantage  of  the  mu- 
nicipal subdivisions  and  claim  damages  to 
all  those,  and  to  those  only,  which  were  de- 
creased in  value  by  reason  of  the  condem- 
nation. If  the  depreciation  in  value  should 
extend  across  lot  or  block  lines  or  streets 
or  alleys,  the  damages  should  be  coexten- 
sive with  the  injury,  since  nothing  less 
would  afford  compensation;  and  it  is  the 
purpose  of  the  law  to  secure  to  the  land- 
owner full  compensation.  Lake  Koen  Nav. 
Reservoir  ft  Irrig.  Co.  t.  McLain  Land  ft 
Invest.  Co.  69  Kan.  334,  76  Pac.  863.  If,  in 
this  case;  the  plaintiff  has  counted  upon  the 
less  valuable  of  two  purposes  to  which  his 
land  might  be  devoted,  the  defendant  can- 
not complain.  But  the  defendant  can- 
not insist  upon  an  enlargement  of  area 
for  the  purpose  of  depriving  the  plain- 
tiff of  the  damages  sustained,  regarding 
his  lots  as  city  property.  It  cannot  select  a 
less  advantageous  or  less  profitable  use  as 
a  basis  for  damages,  and  compel  the  plain- 
tiff to  hold  his  city  lots  as  farm  land  to 
minimize  them.  It  is  claimed  a  witness 
was  incompetent  to  testify.  When  all  his 
testimony  is  considered,  it  is  plain  that  h« 
was  abundantly  qualified. 

There  is  nothing  whatever  in  the  record 
to  indicate  that  the  jury  awarded  damages 
in  violation  of  the  instructions. 

The  judgment  of  the  District  Court  ia 
affirmed. 

Petition  for  rehearing  denied  March  13, 
1908. 


NEBRASKA  SUPREME  COTTRT. 

CLARK  &  LEONARD  INVESTMENT  COM- 
PANY 

T. 

CHARLES  W.  RICH  et  aL 


WILLIAM  Z.  TAYLOR,  Intervener,  Appt 
(—  Neb.  — ,  116  N.  W.  1084.) 

Jadgment  —  entry  nunc  pro  tunc. 

1.  Judgment  nunc  pro  tunc  may  be  entered 
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in  two  classes  of  cases:  First,  those  cases 
in  which  the  suitors  have  done  all  in  their 
power  to  place  the  cause  in  condition  to  be 
decided  by  the  court,  but  in  which,  owing 
to  the  delay  of  the  court,  no  final  judgment 
had  been  entered  until  the  death  of  one  of 
the  parties  or  some  other  occurrence  would 
prejudice  a  party  in  not  having  the  judg- 
ment entered  as  of  the  date  when  the  case 
was  submitted  to  the  court.  The  second 
class  embraces  those  cases  in  which  judg- 
ment, though  pronounced  by  the  court,  has, 
from  accident  or  mistake  of  the  officers  of 
the  court,  never  been  entered  in  the  court 
records.  In  such  cases  the  court  will  order 
the  judgment  actually  rendered  entered  nunc 
pro  tunc  on  the  production  of  satisfactory 
evidence  that  the  judgment  was  rendered  as 
alleged. 
Same  —  rights  ot  third  persons. 

2.  Such  entry  will  not,  however,  be  al- 
lowed to  the  prejudice  of  a  third  party  who 
has  become  the  owner  of  the  property  which 
will  be  affected  by  the  order,  and  such  par- 
ty may  appear  and  resist  the  entry  of  a 
judgment  nuno  pro  tuno  which  will  preju- 
dice his  interest. 

(4pril  10,  1908.) 

APPEAL  by  intervener  from  an  order  of 
the  District  Court  for  Hitchcock  County 
directing  the  clerk  of  the  court  to  enter  of 
record  a  decree  of  foreclosure  nunc  pro  tunc. 
Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  R.  D.  Brown  for  appellant. 


Mr.  S.  L.  Gcisthardt,  for  appellee  In- 
vestment Company: 

The  court  is  bound  to  order  its  clerk  to 
record  its  proceedings,  and  to  make  good 
any  omissions  in  that  respect. 

School  District  v.  Bishop,  46  ^eb.  850, 
65  N.  W.  902;  Garrison  v.  People,  6  Neb. 
274;  Browulee  v.  Davidson,  28  Neb.  785,  45 
N.  W.  61;  Hoaghind  v.  Way,  35  Neb.  387, 
63  N.  W.  207. 

Duflie,  C,  filed  the  following  opinion  t 
April  16,  1906,  the  plaintifiT  filed  in  the 
office  of  the  clerk  of  the  district  court  of 
Hitchcock  county,  Nebraska,  a  motion  of 
which  the  following  is  a  copy:  "Comes  now 
the  plaintiff,  the  Clark  &,  Leonard  Invest- 
ment Company,  and  moves  the  court  to  order 
the  present  clerk  of  this  court  to  enter  of 
record  as  of  November  18,  1893,  the  decree 
pronounced  in  this  cause  on  said  date,  in 
words,  letters,  and  figures  set  forth  in  a 
draft  of  said  decree  on  file  in  this  cause,  and 
a  true  copy  whereof  is  annexed  to  the  affi- 
davit of  L.  H.  Blackledge,  filed  herewith,  for 
the  reason  that  the  clerk  in  office  at  the  time 
said  decree  was  pronounced  has  failed  and 
neglected  to  enter  the  same  upon  the  journal 
of  this  court."  April  17,  1906,  the  court 
made  an  order  to  show  cause,  if  any,  on  or 
before  April  10th,  why  plaintiff's  motion 
shall  not  be  entered,  and  the  decree  asked 
by  the  plaintiff  entered  upon  the  journal  of 
the  court  nunc  pro  tunc.    The  order  to  show 


Case  Note.  —  Right  to  enter  fudgment 
nunc  pro  tuno  as  of  the  date  of  rendi- 
tion, so  aa  to  affect  intervening  rights 
of  third  persons. 

It  is  well  settled  that  the  entry  nunc  pro 
tunc  of  a  judgment  aa  of  the  time  it  was 
actually  rendered  cannot  be  made  to  operate 
to  the  prejudice  of  the  rights  of  third  per- 
sons, acquired  in  good  faith  between 
the  time  of  the  rendition  of  the  orig- 
inal judgment  and  the  actual  entry. 
This  rule  is  recognized  in  Murray  v.  Cooper, 
6  Serg.  &,  R.  126;  Mather  v.  Cincinnati  R. 
Tunnel  Co.  3  Ohio  C.  C.  284;  Miller  t. 
Wolf,  03  Iowa,  233,  18  N.  W.  889. 

A  court  will  allow  a  judgment  to  be  en- 
tered nunc  pro  tunc  only  when  satisfied  that 
there  was  good  reason  for  the  delay,  and  that 
the  rights  of  others  will  not  be  affected.  Gal- 
pin  V.  Fishburne,  3  M'Cord,  L.  22,  16  Am. 
Dec.  614. 

Where  plaintiff's  grantor  acquired  her  in- 
terest in  real  property  by  virtue  of  a  judg- 
ment in  partition,  plaintiff's  rights  in  the 
property  could  not  be  affected  by  a  judg- 
ment against  the  land  for  the  costs  of  the 
partition  action,  entered  nunc  pro  tunc  after 
his  purchase.  McClannahan  v.  Smith,  76 
Mo.  428. 

Where,  for  many  years,  there  was  no 
15  L.R.A.(N.S.) 


judgment  of  record  in  an  action,  and  third 
persons  meantime  acquired  the  defendant's 
real  property  from  him  by  purchase,  a  nuno 
pro  tunc  entry  of  a  judgment  based  on  the 
verdict  of  the  jury  in  the  action  will  not  be 
allowed  to  the  prejudice  of  the  rights  of  the 
purchasers.  Ninde  v.  Clark,  62  Mich.  124, 
4  Am.  St.  Rep.  823,  28  N.  W.  765. 

Where  a  judgment  creditor  levied  on  lands 
not  belonging  to  his  debtor,  and  afterward 
moved  to  vacate  the  sale,  the  judgment  set- 
ting the  sale  aside  in  effect  reinstated  a 
judgment  satisfied  of  record,  and  could  not 
be  entered  nuno  pro  tunc,  where  the  rights 
of  other  judgment  creditors  had  meantime 
intervened.  McCormick  v.  Wheeler,  36  111. 
114,  85  Am.  Dec.  388. 

Where  a  motion  for  double  damages  is 
filed  by  the  successful  party  and  sustained 
by  the  court,  but,  by  error  of  the  clerk,  judg- 
ment is  actually  entered  for  ordinary  dam- 
ages only,  a  surety  on  an  appeal  bond  is  not 
bound  by  the  entry  of  a  judgment  for  double 
damages,  made  nunc  pro  tuno  after  the  ap- 
peal from  the  judgment  actually  entered  is 
perfected  and  the  holding  of  the  lower  court 
affirmed.  Koch  v.  Atlantic  ft  P.  R.  Co.  77 
Mo.  354. 

Where  there  is  a  failure  to  enter  judgment 
after  a  verdict  has  been  rendered,  the  court 
can  cause  such  judgment  to  be  entered  nunc 
pro  tunc  at  any  succeeding  term,  provided 
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cause  was  served  upon  W.  Z.  Taylor,  who 
was  in  possession  of  the  land  described  in 
the  proposed  decree.  April  19,  1906,  Tay- 
lor tied  objections  to  the  plaintiff's  motion 
and  to  the  granting  thereof,  which  sets  forth 
the  following  facts:  In  May,  1890,  Chas. 
W.  Rich  was  the  owner  of  the  northeast 
quarter  of  section  7,  township  4,  of  range  32, 
in  Hitchcock  county,  Nebraska,  and  made  a 
mortgage  thereon  to  the  plaintiff  for  $600, 
and  a  second  mortgage  for  $50,  securing  in- 
terest upon  the  principal  sum.  The  $500 
mortgage  the  plaintiff  sold  to  one  Cal 
Thompson,  and  on  September  14,  1893,  it 
brought  foreclosure  proceedings  upon  the  sec- 
ond mortgage,  in  which  action  a  decree  was 
pronounced  November  18,  1893,  but  which 
was  never  entered  of  record;  the  decree  as 
pronounced  giving  the  plaintiff  herein  a  lien 
for  the  amount  of  its  mortgage,  subject  to 
the  lien  of  the  mortgage  held  by  Thompson. 
That  the  clerk  failed  to  enter  any  decree  of 
record  or  to  index  the  same.  November  7, 
1803,  the  mortgaged  premises  were  sold  for 
taxes  to  the  Western  Land  Company,  add  in 
February,  1899,  said  company  foreclosed  its 
tax  lien,  making  Cal  Thompson  and  the 
plaintiffs  herein  parties  defendant.  Thomp- 
son filed  a  cross-petitic»  asking  foreclosure 
of  his  mortgage.  The  plaintiffs  herein  en- 
tered their  voluntary  appearance  in  said 
cause,  but  failed  to  ask  for  any  re- 
lief. A  decree  was  duly  rendered  in  said 
tax  foreclosure  case  February  27,  1899, 
awarding  the  Western  Land  Company  a  first 


lien  for  the  amount  of  taxes  paid  on  the 
land,  and  Cal  Thompson  a  second  lien  for 
$852  due  upon  his  mortgage.  In  March, 
1899,  Taylor  purchased  from  Thompson  and 
the  Western  Land  Company  the  decree  en- 
tered in  their  favor  in  the  tax  foreclosure 
case,  and,  at  a  later  date,  purchased  from 
Rich  the  fee  title  to  the  land  in  question; 
and,  not  being  aware  of  the  pendency  of  the 
foreclosure  proceeding  of  the  Clark  &  Leon- 
ard Investment  Company  against  Rich,  he 
canceled  of  record  the  judgment  and  decree 
by  him  purchased  from  Thompson  and  the 
Western  Land  Company  in  order  that  his 
title  to  the  land  might  stand  clear  upon  the 
record.  That,  being  owner  of  the  land 
against  which  it  is  sought  to  have  the  de- 
cree entered,  as  well  also  of  the  decree  given 
in  favor  of  Cal  Thompson  and  of  the  West- 
em  Land  Company  in  the  tax  foreclosure 
proceeding,  he  objects  to  the  granting  of  the 
plaintiff's  motion,  and  the  entry  of  the  de- 
cree rutno  pro  iutu),  which  would  cause  a 
cloud  upon  his  title.  He  further  asked  to 
intervene  in  the  action,  and  tendered  an  an- 
swer setting  out  the  facts  set  forth  in  his 
objections  above  referred  to.  On  motion  of 
the  plaintiff  the  court  struck  Taylor's  objec- 
tions and  answer  from  the  file,  and  at  a 
later  date,  as  we  judge  from  the  final  jour- 
nal entry  of  the  case,  Taylor  was  allowed 
to  refile  his  objections  and  answer,  and  the 
court  entered  the  following  final  order  in 
the  case:  "And  now,  on  this  23d  day  of 
October,  1906,  this  cause  came  on  for  hear- 


such  entry  does  not  interfere  with  or  affect 
the  rights  of  third  persons.  Harvey  ▼. 
Whitlatch,  1  Mont.  713. 

In  Perdue  v.  Bradshaw,  18  Ga.  287,  a  mo- 
tion was  made  after  an  appeal  had  been 
taken  to  enter  a  judgment  nunc  pro  tunc  on 
a  .verdict  rendered  by  a  jury,  and  it  was 
held  that  the  motion  should  have  been  grant- 
ed, accompanied,  however,  with  the  proviso 
that  the  entry  nunc  pro  tunc  should  not 
prejudice  third  persons  who  had  acquired  in- 
termediate rights. 

In  Bank  of  Newburgh  v.  Seymour,  14 
Johns.  219.  a  judgment  was  rendered  nunc 
pro  tunc,  the  court  saying;  "We  grant  the 
rule,  saving,  however,  to  all  persons,  the 
rights  they  may  have  bona  fide  acquired,  ei- 
ther in  the  real  or  personal  estate." 

Where,  by  virtue  of  judgments  against  a 
defendant,  executions  were  issued  in  favor 
of  two  different  creditors  and  levy  made  on 
the  same  personal^^iroperty,  which  was  sold 
and  the  avails  paid  to  the  two  creditors  in 
certain  portions,  it  was  held  that  the  first 
judgment  creditor  could,  after  the  levy  and 
payment,  correct  an  error  in  his  judgment 
and  enter  it  nunc  pro  tunc,  the  rights  of  the 
second  creditor  not  having  been  prejudiced. 
Chichester  v.  Cande,  3  Cow.  39,  15  Am. 
Dec.  238. 

Whore  a  judgment  was  rendered  against 
a  defpndant  personally  and  for  the  sale  of 
16  L.R.A.(N.S.) 


attached  property,  but,  by  error,  only  the 
personal  judgment  was  entered,  it  is  proper, 
on  a  motion  to  enter  the  judgment  of  sale 
nunc  pro  tunc,  to  save  to  the  sureties  on  a 
bond  given  for  the  preservation  of  the  at- 
tachea  property  such  rights  as  they  may 
have  acquired  between  the  original  entry  and 
its  correction;  but  an  order  for  a  nun«  pro 
tunc  entry  which  does  not  provide  for  their 
rights  will  not  be  reversed  if  such  rights  can 
be  properly  protected  in  subsequent  proceed- 
ings.   Urbanski  v.  Manns,  87  Ind.  585. 

Where  a  judgment  was  rendered  against 
a  principal  and  surety  on  an  official  bond, 
but  was  incorrectly  entered,  and  subsequent- 
ly third  persons  secured  judgments  against 
the  same  defendant,  but  on  pre-existing  obli- 
gations, such  third  persons  do  not  thereby 
acquire  such  rights  as  will  prevent  the  en- 
try of  the  first  judgment  nunc  pro  tunc. 
Leonard  v.  Broughton,  120  Ind.  536,  16  Am. 
St.  Rep.  347,  22  N.  E.  731. 

In  Hyde  v.  Michelson,  52  Neb.  680.  66  Am. 
St.  Rep.  533,  72  N.  W.  1035.  a  judgment  was 
entered  nunc  pro  tunc  although  the  right* 
of  third  persons  were  alleged  to  have  inter- 
vened, where  such  third  persons  were  not 
parties  to  the  application  for  the  nunc  pro 
tunc  entrj',  and  their  rights  were  insisted 
upon  only  by  parties  defendant  to  the  ac- 
tion. 
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ing  on  the  motion  of  the  plaintiff  for  a.  nunc 
pro  tunc  entry  of  the  decree  rendered  in 
said  cause  November  18,  1893,  the  answer 
and  objections  of  William  Z.  Taylor  thereto, 
the  motion  of  the  plaintiff  to  strike  said 
answer  and  objections,  and,  at  request  of 
William  Z.  Taylor,  he  is  allowed  to  refile 
answer  and  objections,  and  said  cause  being 
finally  submitted  to  the  court  upon  the  fore- 
going papers  and  petition  of  inteirention  of 
William  Z.  Taylor  this  date  filed,  on  consid- 
eration whereof  it  is  ordered  by  the  court 
that  the  answer  and  objections  of  William 
Z.  Taylor  to  the  nunc  pro  tunc  entry  of  said 
decree  be  overruled,  to  which  said  William 
Z.  Taylor  excepts,  and  it  is  further  ordered 
by  the  court  that  the  motion  of  the  plaintiff 
for  the  nunc  pro  tune  entry  of  said  decree 
be  sustained,  to  which  W.  Z.  Taylor  ex- 
cepts. It  is  therefore  considered  and  or- 
dered by  the  court  that  the  clerk  of  said 
court  enter  of  record  on  the  journal  of  said 
court  the  decree  rendered  herein  on  the  18th 
day  of  November,  1893,  nune  pro  tune,  and 
that  said  entry  be  made  in  words,  letters, 
and  figures  as  set  forth  in  the  draft  of  de- 
cree filed  in  said  cause  on  the  13th  day  of 
December,  1894,  to  which  W.  Z.  Taylor  ex- 
cepts." 

There  are  two  classes  of  eases  in  which  it 
has  been  held  proper  to  enter  judgments  and 
decrees  nunc  pro  tunc:  First,  those  cases  in 
which  the  suitors  have  done  all  in  their  pow- 
er to  place  the  cause  in  a  condition  to  be 
decided  by  the  couv',.  but  in  which,  owing  to 
the  delay  of  the  court,  no  final  judgment  has 
been  entered.  The  second  class  embraces 
those  cases  in  which  judgments,  though  pro- 
nounced by  the  court,  have,  from  accident  or 
mistake  of  the  officers  of  the  court,  never 
been  entered  on  the  court  records.  Where 
the  case  has  been  fully  tried,  and  the  court 
takes  it  under  advisement,  during  which  one 
of  the  parties  dies,  a  judgment  will  be  en- 
tered nuno  pro  tunc  as  of  the  date  of  the 
case  being  submitted  to  the  court,  in 
order  that  no  prejudice  shall  result 
on  account  of  the  death  of  the  party; 
and  the  same  rule  obtains  where  a  party  is 
prevented  from  entering  up  a  judgment  on 
a  verdict  in  his  favor  on  account  of  a  motion 
for  a  new  trial,  during  the  pendency  of 
which  the  party  dies.  Freeman,  Judgm.  i 
68;  Den  v.  Tomlin,  18  N.  J.  L.  14,  35  Am. 
Dec.  626.  A  court  which  has  ordered  a 
judgment  which  the  clerk  has  failed  or 
neglected  to  enter  in  the  record  has  power 
after  the  term  at  which  it  was  rendered  has 
passed  to  order  the  judgment  so  rendered  to 
be  entered  nunc  pro  tunc,  provided  there  be 
satisfactory  evidence  that  the  judgment  was 
rendered  as  alleged,  and  of  the  nature  and 
extent  of  the  relief  granted  by  it.  Freeman, 
Judgm.  S  61.  It  is  the  universal  rule,  so  far 
16  L.RA.(N.8.) 


as  our  examination  extends,  that  the  entry 
of  a  judgment  nuno  pro  tunc  will  not  be  al- 
lowed to  injuriously  affect  the  rights  of  in- 
nocent third  parties.  Such  entry  will  be  al- 
lowed to  subserve  the  interest  of  the  par- 
ties only  so  far  as  it  will  not  conflict  with 
the  rights  of  others.  Freeman,  Judgm.  {  66 ; 
Black,  Judgm.  |  137;  Ninde  v.  Clark,  62 
Mich.  124,  28  N.  W.  766;  and  notes  found 
in  4  Am.  St.  Rep.  828.  In  McClannahan  t. 
Smith,  76  Mo.  428,  the  following  is  held: 
"It  is  well  settled  that  such  a  judgment 
[nunc  pro  tunc]  cannot  be  made  to  operate 
to  the  prejudice  of  the  rights  of  third  par- 
ties, acquired  in  good  faith  between  the  time 
of  the  rendition  of  the  original  judgment  and 
the  entry  of  the  judgment  nunc  pro  tunoi.'' 
In  Koch  v.  Atlantic  &  P.  R.  Co.  77  Mo.  364, 
the  court  said:  "It  is  settled  that  such  en- 
tries cannot  be  made  to  the  prejudice  of 
third  parties."  In  the  case  we  are  consider- 
ing the  plaintiff  insists  that  Taylor,  not 
being  a  party  to  the  case  originally,  had  no 
further  interest  in  the  proceeding  than  to 
see  that  the  decree  finally  entered  was  in 
form  and  substance  the  decree  pronounced 
by  the  court  in  November,  1893,  and  that 
the  effect  of  the  judgment  when  rendered  is 
a  matter  for  consideration  hereafter.  The 
court  apparently  proceeded  upon  that  the- 
ory, the  recital  in  the  final  order  made  being 
that  he  acted  upon  the  papers  before  him, 
showing  conclusively  that  no  inquiry  into 
the  rights  of  Taylor  as  a  purchaser  of  the 
property  affected  by  the  nuno  pro  tunc  de- 
cree was  made.  In  Kooh  v.  Atlantic  &  P. 
R.  Co.  supra,  it  is  said :  "Where  it  appears, 
however,  as  in  the  present  case,  that  a 
stranger  to  the  original  judgment  is  sought 
to  be  ailected  by  the  nunc  pro  tunc  entry,  in 
order  to  bind  such  party  it  must  also  ap- 
pear that  he  had  notice  of  the  judgment 
really  rendered  by  the  court  at  the  time  his 
rights  were  acquired  or  his  liability  was 
fixed  thereunder,  or  that  he  had  notice  of 
the  application  to  have  such  judgment  en- 
tered, and  an  opportunity  to  appeal."  This 
court  held  the  same  view,  judging  from 
the  language  used  in  Hyde  v.  Michelson,  62 
Neb.  680,  66  Am.  St.  Rep.  633,  72  N.  W. 
1035.  In  the  third  subdivision  of  the  opin- 
ion it  is  said:  "It  appears  from  the  evi- 
dence introduced  on  the  hearing  of  the  mo- 
tion for  the  nunc  pro  tune  entry  of  the  judg- 
ment, that,  since  the  final  decree  was  ren- 
dered in  the  case,  the  Lothrops  have  con- 
ve3'ed  the  real  estate  in  controversy  to  a  man 
named  Gustin;  and  the  argument  is  here 
made  that  it  was  error  for  the  court  to  make 
the  nunc  pro  tunc  order,  since  it  affected  the 
rights  of  third  parties  to  the  property  af- 
fected thereby.  The  answer  to  this  conten- 
tion is  that  Oustin  is  not  a  party  to  this 
.  suit,  nor  a  party  to  this  application  for  the 
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nunc  pre  tuno  order.  He  has  not  inter- 
vened either  in  the  action  or  in  this  proceed- 
ing and  asked  for  the  protection  of  the  court. 
The  Lothrops  cannot  prevent  the  court  from 
having  spread  upon  its  records  the  judgment 
actually  rendered  in  the  suit  to  which 
they  were  defendants  by  insisting  upon  any 
rights  which  Gustin  may  have  acquired  to 
the  property.  In  other  words,  Gustin  is  not 
before  the  court,  and  hig  rights,  if  he  have 
any,  are  not  adjudicated  in  this  proceeding." 
In  the  case  at  bar  Taylor  was  before  the 
court.  He  was  brought  in  by  an  order  served 
on  him,  the  plaintiff  says,  for  the  purpose 
of  allowing  him  to  object  to  the  form  and 
contents  of  the  nunc  pro  tuno  decree,  but 
not  to  set  up  any  rights  which  he  had  ac- 
quired in  ignorance  of  the  decree,  and  which 
would  be  prejudiced  by  its  entry.  So  far 
as  the  present  record  discloses,  the  court 
took  this  view  of  the  case,  and  refused  to 
examine  the  objections  made  by  Taylor,  or 
to  consider  his  rights  in  the  land  covered  by 
the  decree.  In  this  we  think  the  court  erred. 
If  Taylor,  in  good  faith,  acquired  rights  in 
land  affected  by  the  decree  which  the  court 
entered,  and  if,  as  stated  in  his  objections 
and  answer,  he  released  and  satisfied  judg- 
ments entered  against  the  land  which  were 
liens  superior  to  the  lien  of  the  plaintiff, 
his  interest  should  be  protected;  and  while 
the  plaintiff  is  probably  entitled  to  have  its 
decree  entered  and  enforced  so  far  as  it  can 
be  against  Rich,  the  mortgagor,  such  entry 
should  be  made  without  prejudice  to  the 
rights  of  Taylor,  provided  he  establishes  his 
good  faith  and  want  .,f  knowledge  of  the 
decree  rendered  by  the  district  court  in  1893, 
when  he  made  his  purchase. 

We  recommend  a  reversal  of  the  order  of 
the  district  court,  and  remanding  the  case 
for  inquiry  into  the  rights  of  the  inter- 
vener, Taylor. 

Good  and  Epperson,   C.C,  concur. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  reversed,  and  the  case  remanded  for  fur- 
ther proceedings  -not  inconsistent  with  this 
opinion. 


OHIO  SUPREME  COtTBT. 

STATE  OF  OHIO,  Plff.  in  Err., 

V. 

T.  S.  ELSON. 
(77  Ohio  St.  489,  83  KT.  E.  904.) 

Time  —  game  law  —  compntation. 

Under  a  statute — S  409j   (f  16),  Revised 

Headnote  by  the  Cousr. 
15  L.R.A.(NJ3.) 


Statutes — ^making  it  unlawful  "to  catch,  kill, 
injure,  or  pursue  with  such  intent,  any 
Virginia  partridge  or  quail,  except  from  the 
15th  day  of  November  to  the  oth  day  of 
December,"  in  computing  the  time  or  dura- 
tion of  the  "open  season"  therein  provided 
for,  the  first-named  day  (November  15th) 
should  be  excluded,  and  the  last-named  day 
(December  5th)  should  be  included,  making 
the  period  of  such  open  season  twenty  days. 

(February  11,  1908.) 


Case  Note.  —  Rule  as  to  first  and  last 
days  in  computation  of  time. 

This  note  supplements  the  note  to  Hal- 
bcrt  V.  San  Saba  Springs  Land  t  Live-Stock 
Asso.  49  L.R.A.  193,  and  contains  only  cases 
decided  since  the  date  of  that  note. 

Construction  of  particular  provisions  as  to- 
time. 

Under  this  head  general  rules  only  are- 
given,  their  application  to  particular  facts 
and  circumstances  being  considered  sepa- 
rately. 

—"from"  or  "after"  a  day  or  event. 

The  general  rule,  as  set  forth  in  the 
note  to  Ealbert  y.  San  Saba  Springs  Land 
k.  Live-stock  Aaso.  49  L.R.A.  200,  that, 
where  a  particular  period  sought  is  to  be 
begun  or  to  be  computed  from  or  after  some 
recognized  division  of  time,  the  date  so  speci- 
fied IS  to  be  excluded  in  computation  of  the 
time,  unless  the  contrary  appears,  is  sup- 
ported by  the  following  additional  decisions: 
Simmons  v.  Hanne,  50  Fla.  267,  39  So.  77; 
Tilton  V.  Sterling  Coal  *  Coke  Co.  28  UUh. 
173,  107  Am.  St.  Rep.  689,  77  Pac.  758;  Evf 
V.  State,  37  Tex.  Civ.  App.  297,  84  S.  W. 
607 ;  Gates  v.  Davis,  27  Ky.  L.  Rep.  863,  96 
S.  W.  1132;  Colonial  Mut.  F.  Ins.  Co.  v. 
Ellinger,  112  111.  App.  302;  JE.ta&  L.  Ins. 
Co.  V.  Wimberly  (Tex.  Civ.  App.)  108  S.  W. 
778;  (Soldsmiths*  Co.  v.  West  Metropolitan 
R.  Co.  [1904]  1  K.  B.  1. 

And,  if  a  man  is  given  a  certain  number  of 
days  after  an  event  in  which  to  perform  an 
act  or  claim  a  right,  he  is  allowed  so  many 
full  days;  and  a  fraction  of  the  day  on 
which  the  event  took  place  is  not  to  be 
counted.  So,  it  was  held  in  Carter  v.  Henry, 
87  I^Iiss.  411,  39  So.  690,  that  the  word 
"day,"  as  used  in  the  constitutional  provi- 
sion that,  if  a  bill  shall  not  be  returned  by 
the  governor  within  five  days,  Sunday  ex- 
cepted, after  it  shall  have  been  preseated  to 
him,  etc.,  it  shall  become  a  law,  etc.,  means 
a  full  day  of  twenty-four  hours,  and  that 
the  day  on  which  the  bill  was  presented  to 
the  governor  for  action  is  to  be  excluded  ia 
determining  the  time  within  which  he  is  re- 
quired to  return  or  approve  it,  in  the  a^ 
sence  of  a  statute  regulating  the  subjeet. 

Where  an  act  is  required  by  contract  to 
be  done  within  a  specified  period  from  or 
after  a  particular  day.  the  general  rule  is  to 
exclude  the  day  thus  designated,  and  to  ia- 
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EKROK  to  the  Circuit  Court  for  Mus- 
kingum County  to  review  a  judgment 
reversing  a  judgment  of  the  Court  of  Com- 
mon Pleas  which  affirmed  defendant's  con- 
viction of  violation  of  the  game  laws.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  E.  Tanner,  for  plaintiff  in  error: 

The  right  to  Icill  ceased  with  the  passing 
of  the  4th  day  of  December. 

Bradley  v.  Rice,  13  Me.  201,  29  Am.  Dec. 
501;  SUte  v.  Bushey,  84  Me.  459,  24  Atl. 
940;  Bonney  v.  Morrill,  52  Me.  252. 

Messrs.  R.  M.  Voorhees  and  Joseph  li. 
McDowell,    for   defendant  in  error: 

The  5th  day  was  included. 

1  Lewis's  Sutherland,  Stat.  Constr.  {185; 
Conawingo  Petroleum  Ref.  Co.  v.  Cunning- 


ham, 75  Pa.  138;  Butcher  v.  Wright,  94 
U.  S.  553,  24  L.  ed.  130;  Harris  v.  Harris, 
13  Ohio  C.  C.  173;  Sheets  v.  Sclden,  2  Wall 
177-100,  17  L.  ed.  822-826;  Halbert  v.  San 
Saba  Springs  Land  &  Live-Stock  Asso.  4^ 
L.R.A.  247,  note. 

Crew,  J.,  delivered  the  opinion  of  the 
court : 

On  December  12,  1904,  W.  H.  McGill,  » 
deputy  state  fish  and  game  warden,  filed  his 
affidavit  before  John  A.  Green,  a  justice  of 
the  peace  in  and  for  the  township  of  Zanes- 
ville,  Muskingum  county,  Ohio,  charging  the 
defendant  in  error,  T.  S.  Elson,  with  hav- 
ing violated  certain  of  the  provisions  of  % 
15  (Rev.  Stat.  1906,  {  409j)  of  an  act  en- 
titled "An  Act  to  Provide  for  the  Frotec- 


clude  the  last  day  of  the  specified  period. 
Tilton  T.  Sterling  Coal  &  Coke  Co.  supra. 

—"within"  a  designated  period. 

The  following  cases  support  the  rule  that, 
where  an  act  is  to  be  performed  within  a 
specified  period  from  or  after  a  day  men- 
tioned, the  day  thus  designated  is  to  be 
excluded  and  the  last  day  of  the  specified 
period  is  to  be  included:  Boyett  v.  Frank- 
fort Chair  Co.  (Ala.)  44  So.  546;  Scoville 
y.  Anderson,  131  Cal.  590,  63  Fac.  1013; 
Colonial  Mut.  F.  Ins.  Co.  v.  Ellinger,  supra; 
Newton  v.  Ogden,  31  Ky.  L.  Rep.  549,  102 
S.  W.  866;  Carter  v.  Henry,  supra;  Scharff 
v.  McGaugh,  205  Mo.  344,  103  S.  W.  550; 
Goldsmitlu'  Co.  v.  West  Metropolitan  R.  Co. 
supra. 

—"to"  or  "until"  a  designated  time  or  event 

In  Garden  City  v.  Merchants'  &  F.  Nat. 
Bank,  8  Kan.  App.  785,  60  Fac.  823,  the 
court  said :  "While  it  cannot  be  said  that 
'to'  has  any  settled  legal  meaning,  it  is 
generally  defined  to  be  a  word  of  exclusion, 
unless,  by  necessary  implication,  it  must  be 
held  to  be  used  in  an  inclusive  sense." 

Where  time  is  given  "until"  a  certain  day, 
it  expires  on  the  preceding  day.  Heal  v. 
State,  147  Ala.  686,  40  So.  571. 

In  Johnson  v.  State,  141  Ala.  7,  109  Am. 
St  Rep.  17,  37  So.  421,  it  was  held  that  the 
use  of  the  word  "until"  in  a  statute  excludes 
the  day  to  which  it  refers. 

— "a^  least"  prefacing  period  of  time. 

The  meaning  of  the  words  "at  least"  is 
"in  the  smallest  or  lowest  degree;  at  the 
lowest  estimate;  at  the  smallest  number." 
4  Cyc.  Law  4  Proc.  p.  366;  Gregg's  Estate, 
213  Pa.  260,  62  Atl.  866. 

Where  a  statute  provides  that  "at  least" 
so  many  days  or  months  must  intervene  be- 
tween certain  events,  both  terminal  days 
are  excluded.  Gregg's  Estate,  supra;  End- 
lich.  Interpretation  of  Statutes,  f  301. 
16  LJtA.(N.S.) 


The  rule  when  Sunday  or  a  holiday  is  the 
first  or  last  day. 

common  law. 


For  the  common-law  rule  as  to  computing 
the  first  and  last  day  when  the  first  or  last 
day  falls  on  Sunday  or  a  holiday,  see  note, 
"Extension  of  time  when  last  day  falls  on 
Sunday,"  Brown  v.  Vailes,  14  L.R.A.  120. 

In  Simmons  v.  Hanne,  supra,  it  was  held 
that,  in  computing  the  time  within  which  an 
act  required  by  statute  must  be  done,  if  the 
last  day  falls  on  a  Sunday,  it  cannot  be 
excluded,  and  the  act  done  on  Monday  fol- 
lowing, unless  there  is  some  statute  provid- 
ing that  the  Sunday  shall  be  excluded  from 
the  computation,  or  it  is  clear  that  it  was 
the  intention  of  the  legislature  that  it  should 
be  done  on  the  following  day. 

But,  in  Rauer'B  Law  &  Collection  Co.  v. 
Standley,  3  Cal.  App.  44,  84  Fac.  214,  it 
was  held  that,  where  the  last  day  of  time 
allowed  for  filing  an  appeal  bond  fell  on  a 
holidav,  it  might  be  filed  the  day  following. 

In  Oberer  v.  State,  28  Ohio  C.  C.  620,  it 
was  held  that,  in  computing  the  three  days 
allowed  by  statute  for  filing  motion  for  new 
trial,  a  holiday  must  be  included  in  the 
count  unless  it  is  the  last  day. 

—the  statutory  rule. 

Under  the  provisions  of  the  statutes  ex- 
cluding Sunday  or  a  holiday  in  the  com- 
putation of  time  when  it  is  the  last  day  of 
a  given  period,  the  general  rule  is  that, 
where  the  last  day  of  a  period  falls  on  Sun- 
day, it  is  generally  sufficient  if  the  act 
required  be  done  on  Monday.  Baxter  v. 
Vineland  Irrig.  Dist.  136  Cal.  185,  68  Fac. 
601 ;  Jordan  v.  Chicago  &  A.  R.  Co.  92  Mo. 
App.  Si;  State  ex  rel.  Steadley  v.  Stuckey, 
78  Mo.  App,  533;  Duncan  v.  Moloney,  115 
111.  App.  622 ;  .^tna  L.  Ins.  Co.  v.  Wimberly, 
supra;  Pressed  Steel  Car  Co.  v.  Eastern  R. 
Co.  57  C.  C.  A.  635,  121  Fed.  609. 

In  Alabama,  the  statute  provision  that 
time  within  which  an  act  is  provided  by  law 
to  be  done  must  be  computed  by  excluding 
the  first  day  and  including  the  last,  and,  if 
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tion,  Preservation,  and  Propagation  of  Fish 
and  Game  in  the  State  of  Ohio,"  etc.  The 
particular  provision  of  said  section  alleged 
to  have  been  violated  reads  as  follows :  "No 
person  shall,  within  this  state,  catch,  kill, 
injure,  or  pursue  with  such  intent,  any  Vir- 
ginia partridge  or  quail  except  from  the 
1 5th  day  of  November  to  the  6th  day  of 
December."  The  accused,  T.  8.  Elson,  was 
arrested  upon  said  charge,  put  upon  trial 
and  convicted,  and,  upon  the  overruling  of  his 
motion  for  a  new  trial,  was  sentenced  by  the 
justice  to  pay  a  fine  of  $50  and  the  costs  of 
prosecution.  This  judgment  was  subsequently 
affirmed  by  the  court  of  common  pleas.  From 
this  judgment  of  affirmance  error  was  prose- 
cuted by  said  T.  S.  Elson  to  the  circuit  eourt 
of  Muskingum  county,  where  the  judgments 


of  the  courts  below  were  reversed,  and  the 
following  judgment  entry  was  made  and  en- 
tered on  the  journal  of  said  circuit  court, 
to  wit:  "This  cause  came  on  for  hearinf^ 
upon  the  petition  in  error,  the  transcript, 
and  the  original  papers  and  pleadings  in 
the  justice's  court  and  the  court  of  common 
pleas  of  Muskingum  county,  Ohio,  and  was 
argued  by  counsel.  On  consideration  where- 
of the  court  find  that  there  is  error  apparent 
upon  the  face  of  the  record  to  the  prejudice 
of  the  plaintiff  in  error  in  this,  to  wit: 
First,  the  verdict  of  the  jury  in  the  justice's 
court  is  against  the  manifest  weight  of  the 
evidence,  and  said  verdict  and  the  judgment 
of  the  justice  thereon  is  contrary  to  law; 
second,  said  justice  of  the  peace  erred  in  his 
charge  to  the  jury;   third,  said  justice  of 


the  last  is  Sunday,  it  must  be  excluded,  is 
construed  to  mean  that,  if  the  last  day  hap- 
pens to  be  Sunday,  the  act  must  be  per- 
formed on  the  previous-  day.  Ex  parte 
James,  125  Ala.  119,  28  So.  69. 

In  Geneva  Cooperage  Co.  v.  Brown,  30 
Ky.  L.  Rep.  272,  98  S.  W.  279,  it  was  held 
that  tbe  statutory  rule  that,  if  an  act  is 
directed  by  law  to  take  place  on  a  particu- 
lar day,  and  it  happens  to  be  Sunday,  the 
proceedings  shall  take  place  on  the  next  day, 
does  not  extend  to  the  provisions  of  the  stat- 
ute of  limitations. 

For  instances  of  the  eflTect  given  to  statutes 
excluding  Sundays  and  holidays  from  the 
computation,  where  the  last  day  of  a  period 
falls  on  a  Sunday  or  holiday,  see  specific 
applications,  infra. 

Application  of  rules  with  reference  to  sub- 
ject-matter and  surrounding  circumstances. 

—contracts  generally. 

Where  an  act  is  required  by  a  contract  to 
be  done  within  a  specified  period  from  or 
after  a  particular  day,  the  general  rule  is 
to  exclude  the  day  thus  designated,  and  to 
include  tlie  last  day  of  the  specified  period. 
Thus,  in  Tilton  v.  Sterling  Coal  &.  Coke  Co. 
28  Utah,  173,  107  Am.  St.  Rep.  689,  77  Pac. 
768,  it  was  held  that,  where  a  lease  for  five 
years  from  Oct.  1st  contained  an  option  to 
purchase  at  the  expiration  of  the  lease,  the 
lease  expired  on  the  1st  day  of  October,  and 
that  the  lessee  had  a  right  to  accept  the  op- 
tion at  any  time  during  the  day  on  which 
the  lease  terminated. 

So,  an  option  given  Feb.  7th,  to  close 
"bv  Feb.  8th,"  includes  the  latter  dav.  Bla- 
look  v.  Clark,  133  N.  C.  306,  45  S.  E.  642. 

And  in  Hatfield  v.  Clovis,  219  Pa.  168, 
68  Atl.  43,  where  an  option  contract  pro- 
vided that  the  party  of  the  second  part 
should  have  until  the  10th  day  of  July  to 
accept,  and  that,  upon  his  failure  to  give  no- 
tice by  such  date,  the  contract  should  be 
void,  it  was  held  that  an  acceptance  of  the 
option  on  the  lOth  day  of  July  was  in  time. 

A  provision  in  a  contract  of  affreightment 
that  the  shippers  may  cancel  the  contract  if 
16  LJR.A.(N.S.) 


the  steamer  "be  not  ready  for  cargo  on  or 
before  March  16th"  gives  the  steamer  the 
whole  of  that  day.  Disney  t.  Furneas,  79 
Fed.  810. 

—insurance  policies. 

In  Colonial  Mut  F.  Ins.  Co.  r.  Ellinger, 
112  HI.  App.  302,  it  was  held  that  an  ac- 
tion brought  on  April  9,  1897,  on  a  policy 
of  insurance  declaring  that  no  action  should 
be  maintainable  thereunder  "unless  com- 
menced within  twelve  months  next  after 
the  fire."  was  brought  within  the  time  as 
provided  in  the  policy,  when  the  loss  oc- 
curred on  April  9,  1896. 

In  Ryer  v.  Prudential  Ins.  Co.  185  N.  T. 
6.  77  N.  E.  727,  it  was  held  that  I  26  of  the 
statutory  construction  law,  providing  that, 
"in  a  stotute,  contract,  or  public  or  private 
instrument,  unless  otherwise  provided  in 
such  contract  or  instrument  or  by  law,  the 
term  'month'  means  a  calendar  month,  and 
not  a  lunar  month.  A  number  of  months 
after  or  before  a  certain  day  shall  be  com- 
puted by  counting  such  number  of  calendar 
months  from  such  day,  exclusive  of  the  cal- 
endar month  in  which  such  day  occurs,  and 
shall  include  the  day  of  the  month  in  the 
last  month  so  counted  having  the  same  nu- 
merical order  in  days  of  the  month  as  the 
day  from  which  the  computation  is  made,"— 
being  clear,  plain,  and  general  \a  its  terms, 
negatives  any  right  to  mclude  in  a  compu- 
tation of  months  a  day  beyond  the  day  "in 
the  last  month  so  counted  having  the  same 
numerical  order  in  days  of  the  month  as  the 
day  from  which  the  computation  is  made," 
even  though  such  day  falls  on  Sunday;  and 
therefore  that,  where  a  policy  of  insurance 
provided  that  no  action  could  be  maintained 
thereon  unless  commenced  within  six  months 
after  the  death  of  the  insured,  and  such 
period  expired  on  Sunday,  an  action  com- 
menced on  the  following  Monday  was  barred. 

—to  statutes  of  limitations. 

In  Vose  T.  Kuhn,  45  Misc.  456,  92  N.  T. 
Supp.  34,  it  was  held  that,  where  a  judg- 
ment sued  upon  was  entered  June  27,  1884, 
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the  peace  erred  in  overruling  the  motion  for 
a  new  trial,  and  in  rendering  judgment 
against  the  plaintiff  in  error;  fourth,  the 
common  pleas  court  erred  in  affirming  the 
judgment  rendered  by  said  justice  of  the 
peace.  It  is  therefore  considered  and  ad- 
judged by  this  court  that  the  said  judgment 
of  the  justice  of  the  peace,  and  the  judgment 
of  the  said  court  of  common  pleas  affirming 
the  same,  and  each  of  them,  be,  and  the  same 
are  hereby,  reversed,  set  aside,  and  held  for 
naught,  and  the  plaintiff  in  error  is  re- 
stored to  all  things  he  has  lost  by  reason 
thereof.  And  it  fully  appearing  by  the 
evidence  offered  by  the  state  on  the  trial  of 
aaid  cause  that  the  acts  complained  of  were 
committed  on  the  5th  day  of  December,  1904, 
instead  of  the  6th  day  of  December,  1904, 


as  alleged  in  the  affidavit,  and  there  being  no 
dispute  in  the  evidence  as  to  this  date,  or 
claim  on  the  part  of  the  state  that  said  acts 
were  committed  upon  the  6th,  or  at  any  oth- 
er time  than  the  5th  day  of  December,  1904, 
as  shown  by  the  bill  of  exceptions  in  said 
cause,  and  it  appearing  to  this  court  that 
said  acts  were  not  unlawful  and  prohibited 
on  the  5th  day  of  December,  1904,  this  court 
proceeding  to  render  the  judgment  that  the 
justice  of  the  peace  should  have  rendered 
upon  said  evidence,  and  that  the  common 
pleas  court  on  error  should  have  rendered, 
it  is  hereby  ordered  and  adjudged  that  the 
defendant  be  discharged  without  day,  and 
that  he  recover  from  the  defendant  in  error 

his  costs  herein  expended,  taxed  at  $ , 

and  that  said  defendant  in  error  pay  its 


and  the  summons  in  the  action  was  delivered 
to  the  sheriff  for  service  on  June  27,  1904. 
the  action  was  not  begun  "within"  twenty 
years.  The  court  said  that,  when  years  are 
reckoned,  the  first  day  is  included. 

And  in  Geneva  Cooperage  Co.  v.  Brown, 
supra,  under  a  statutory  provision  that  an 
action  for  personal  injuries  shall  be  com- 
menced within  one  year  after  the  accrual  of 
the  cause  of  action,  an  action  commenced 
September  19,  1904,  for  injuries  received 
September  19,  1903,  was  held  to  be  barred, 
since,  in  computing  the  time  within  which 
an  action  may  be  commenced,  the  day  of  the 
injury  must  be  included,  the  cause  of  action 
accruing  immediately  upon  the  infliction  of 
the  injury.  To  the  same  effect,  Frankfort 
v.  Farmers  Bank,  105  Ky.  811,  49  S.  W. 
811. 

•—appeal,  error,  review. 

In  Connerly  v.  Dickinson,  81  Ark.  258,  99 
S.  W.  82,  in  construing  a  sta:tute  providing 
that  no  appeal  shall  be  granted  except  with- 
in one  year  next  after  the  rendition  of  the 
decree  sought  to  be  reviewed,  the  court  held 
that,  in  computing  the  time  allowed  for  an 
appeal,  the  day  on  which  the  judgment  or 
decree  was  rendered  must  be  excluded,  and  a 
full  }'ear  after  that  day  given  for  an  appeal, 
so  that,  where  the  decree  sought  to  be  re- 
viewed was  rendered  Nov.  11,  1904,  an  ap- 
peal granted  Nov.  11,  1905,  was  perfected 
"within  one  year  next  after  the  rendition  of 
the  decree." 

So,  under  a  statute  excluding  the  first, 
and  including  the  last,  day  in  computing 
time,  an  appeal  taken  January  25,  1907, 
trom  a  decree  rendered  January  25,  1906, 
is  taken  "within  one  year  from  the  rendi- 
tion of  the  judgment."  Boyett  v.  Frank- 
fort Chair  Co.   (Ala.)  44  So.  546. 

Proceedings  in  error  commenced  on  the 
corresponding  day  of  the  fourth  month  from 
the  rendition  of  the  judgment  comply  with 
a  statute  requiring  the  proceeding  to  be 
taken  within  four  months.  Oehler  v.  Walsh, 
28  Ohio  C.  C.  440. 

In  Jordan  v.  Chicago  4  A.  R.  Co.  92  Mo. 
App.  84,  it  was  held  that,  under  the  stat- 
15  L.R.A.(N.S.)  44 


utory  rule  that,  where  the  last  day  falls  on 
Sunday,  it  shall  be  excluded,  where  the  year 
allowed  for  suing  out  a  writ  of  error  ex- 
pired on  Sunday,  a  writ  sued  out  on  the  fol- 
lowing day  was  in.  time. 

In  Simmons  v.  Hanne,  50  Fla.  267,  39  So. 
77,  a  writ  of  error  sued  out  Feb.  27,  1905, 
was  held  not  sued  out  within  six  months 
from  Aug.  26,  1904,  although  the  20th  day 
of  February,  1905,  was  Sunday. 

And  in  Patterson  v.  Gallitzin  Bhlg.  &  L. 
Asao.  23  Pa.  Supei;.  Ct.  54,  it  was  held  that 
the  fact  that  Labor  Day  is  one  of  the  days 
designated  in  a  statute  as  a  holiday  for 
certain  purposes  is  not  sufficient  to  exclude 
it  from  the  count  in  determining  when  the 
time  for  an  appeal  from  the  judgment  of  a 
justice  of  the  peace  expires,  so  that,  when 
the  last  day  for  taking  an  appeal  falls  on 
Labor  Day,  the  party  desiring  to  appeal 
does  not  have  until  the  following  day  to  do 
so. 

— steps  taken  to  perfect  appeal. 

In  Bauer's  Law  t  Collection  Co.  v.  Stand- 
ley,  3  Cal.  App.  44,  84  Pac.  214,  under  a 
Code  provision  requiring  an  undertaking  on 
appeal  to  be  filed  within  five  days  of  serv- 
ice of  the  notice  of  appeal,  it  was  held  that, 
where  notice  was  served  on  Noveiaber  25th, 
and  the  30th  of  November  was  a  holiday,  the 
undertaking  could  be  filed  on  the  following 
day. 

In  Maynes  v.  Gray,  69  Kan.  49,  105  Am. 
St.  Rep.  146,  76  Pac.  443,  the  word  "to" 
in  an  order  extending  time  in  which  to  make 
and  serve  a  case  for  the  supreme  court  "to 
the  lath  day  of  March"  was  held  to  be  a 
word  of  exclusion,  so  that  the  time  granted 
expired  at  12  o'clock,  midnight,  March  14th. 
But  compare  State  v.  Flutcher,  infra. 

And  in  Garden  City  v.  Merchants'  A  F. 
Nat.  Bank,  8  Kan.  App.  785,  60  Pac.  833, 
the  court  held  that  an  order  of  the  trial 
judge  extending  the  time  for  making  and 
serving  the  case  "to  March  22d"  expired 
March  2Ist  at  midnight. 

Where  time  is  given  until  a  certain  day, 
it  expires  on  the  preceding  day.  Thus,  it  was 
held  time  expired  December  21  where  time 
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own  costs,  taxed  at  $- 


-,  for  all  of  which 
execution  is  awarded,  and  this  cause  is  re- 
manded to  the  common  pleas  court  for  execu- 
tion. To  all  of  which  finding,  judgment,  and 
decree  the  defendant  in  error  at  the  time  ex- 
cepted, and  its  exceptions  are  here  noted,  at 
its  request."  Upon  the  trial  in  the  justice's 
court,  the  justice,  among  other  instructions 
given,  charged  the  jury  as  follows:  "The 
law  says:  'No  person  shall,  within  this 
state,  catch,  kill,  injure,  or  pursue  with 
such  intent,  any  Virginia  partridge  or  quail 
except  from  the  15  th  day  of  November  to 
the  5Sh  day  of  December.'  Now,  my  judg- 
ment is,  and  I  will  so  hold  and  say  to  you, 
that  to  pursue  with  intent  to  catch,  injure, 
or  kill  quail  on  the  Sth  day  of  December  is 
unlawful;  and  that,  if  the  same  is  proven 


to  you  on  said  day  beyond  a  reason- 
able doubt  with  the  other  facta  here- 
tofore mentioned,  then  your  verdict 
against  this  defendant  should  be  'guil- 
ty.' Now,  gentlemen,  it  is  not  with- 
in your  province  to  say  whether  my  construc- 
tion of  the  law  as  to  so  pursuing  quail  on 
the  Sth  day  of  December  is  correct  or  not. 
You  are  to  take  the  law  as  I  give  it  to  vou. 
and  the  error,  if  any,  will  be  mine,  and  not 
yours."  Whether  the  foregoing  instruction 
was  correct,  and  whether  the  judgment  of 
conviction  in  this  case  was  warranted,  de- 
pends wholly  upon  the  interpretation  and 
meaning  proper  to  be  given  to  the  clause  or 
expression  "from  the  ISth  day  of  November 
to  the  Sth  day  of  December"  as  found  in 
above  §  15  of  the  game  laws. 


to  sign  a  bill  of  exceptions  was  given  until 
the  22d.  Heal  v.  State,  147  Ala.  680,  40  So. 
571. 

But,  in  Consolidated  Kansas  City  Smelt- 
ing &  Ref.  Co.  V.  Peterson,  8  Kan.  App.  316, 
55  Pac.  673,  the  trial  court  extended  the 
time  to  make  and  serve  a  case  "until"  the 
20th  day  of  February;  and  it  was  held  that 
the  last  day  mentioned  was  to  be  included 
as  part  of  the  time  allowed,  so  that  service 
of  the  case  on  the  20th  was  in  time.  The 
appellate  court  said  that  an  extension  of 
time  to  make  a  case  until  a  day  certain  is 
to  be  construed  to  include  the  day  mentioned, 
especially  in  view  of  the  rule  prescribed  by 
the  Code  of  Civil  Procedure,  that  the  time 
within  which  an  act  is  to  be  done  should  be 
r'omputed  by  excluding  the  firrtt  day  and  in- 
cluding the  last,  and  that,  although  there 
are  decisions  holding  to  the  contrary,  the 
weight  of  authority  is  in  support  of  this  con- 
clusion. 

The  preceding  case,  however,  appears  to 
have  been  overruled  in  Croco  v.  Hille,  66 
Kan.  512,  72  Pac.  208,  where  it  was  held 
that  the  service  of  a  case  on  June  20th,  un- 
der an  order  which  allowed  "until  June 
20th,"  was  made  after  the  time  granted  had 
expired. 

So,  in  State  v.  Dyck,  68  Kan.  558,  75 
Pac.  488,  it  was  held  that,  where  appellant 
was  given  until  May  4th  within  which  to 
prepare  a  bill  of  exceptions,  the  time  given 
expired  May  3d. 

In  State  ▼.  Flutcher,  166  Mo.  582,  66  S. 
W.  429,  where  the  time  for  filing  a  bill  of 
exceptions  was  extended  "up  to"  June  28th, 
it  was  held  that  a  bill  filed  on  that  day  was 
in  time.  The  court  said:  "The  word  'to,' 
which  was  evidently  the  controlling  word  in 
this  connection  and  instance,  is  sometimes 
a  word  of  'inclusion.'  [Century  Diet.]  In 
this  sense  we  hold  it  vms  thus  used  in  the 
case  at  bar,  and,  therefore,  that  the  bill 
was  filed  in  time."  But  compare  Maynes 
V.  Gray,  supra. 

In  Gates  v.  Davis,  27  Ky.  L.  Rep.  863,  86 
S.  W.  11.32,  it  was  held  that  an  order  giving 
sixty  days  to  prepare  a  bill  of  exceptions 
means  sixty  days  after  the  day  of  the  date  of 
such  order. 
16  L.R.A.(N.S.) 


But,  in  Norman  v.  State,  147  Ala.  700,  41 
So.  295,  it  was  held  that,  where  the  court,  on 
December  8,  1905,  allowed  defendant  thirty 
days  within  which  to  file  his  bill  of  excep- 
tions, an  extension  of  time  granted  January 
8,  1906,  was  not  granted  until  after  the  ex- 
piration of  the  time  originally  allowed,  and 
was  therefore  ineffective. 

And  where  the  court,  on  the  11th  day  of 
April,  gave  appellant  ninety  days  in  which  to 
file  a  bill  of  exceptions,  a  filing  on  July  11 
was  too  late.  Lewis  Twp.  Improv.  Co.  v. 
Royer,  38  Ind.  App.  151,  76  N.  E.  1008. 

In  Graham  v.  Deguire,  154  Mo.  88,  55  S. 
VV.  151,  it  was  held  that,  where  the  order 
of  the  court,  made  on  April  25th,  allowed 
appellant  ninety  days  within  which  to  file  • 
bill  of  exceptions,  a  bill  filed  on  July  25th 
was  one  day  too  late. 

— to  executions. 

In  Voorhees  t.  Minor,  19  Ohio  C.  C.  560, 
where  parties  entered  into  a  stipulation  by 
which  judgment  was  to  be  entered,  but 
which  provided  that  "execution  is  hereby 
stayed  for  ten  months,"  in  computing  the 
time  during  which  such  stay  was  operative, 
it  was  held  that  the  day  on  which  the  judg- 
ment was  entered  must  be  included.  The 
court  said:  "Immediately  on  the  rendiUon 
of  the  judgment  on  April  2,  1898,  an  ex- 
ecution might  have  been  issued,  had  it  not 
been  for  the  agreement  of  the  parties,  in- 
corporated into  the  judgment,  and  we  see  no 
reason  why  it  should  not  be  counted  as  one 
of  the  days  for  which  the  stay  was  given." 

Where  an  execution  on  a  justice's  judg- 
ment was  issued  on  Feb.  1,  1893,  and  made 
returnable  in  ninety  days,  a  return  on  May  2, 
1893,  was  not  premature.  Scharff  ▼.  Mc- 
Gaugh,  205  Mo.  344,  103  S.  W.  550. 

Under  a  statute  which  excludes  from  the 
computation  of  time  the  day  of  the  date  on 
which  the  act  is  done,  where  a  judgment 
was  rendered  June  10th,  and  execution  lev- 
ied Dec.  10th,  it  was  held  that  the  lex-y  was 
made  within  six  months  from  the  dat«  of 
the  judgment,  as  required  by  the  statute  pro- 
viding that  the  original  attachment  snail 
be  discharged  if  the  levy  is  not  made  "witli- 
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It  is  the  contention  of  counsel  for  the 
sUte  that  the  words  "from"  and  "to."  as 
employed  and  used  in  said  section,  are  both 
words  of  exclusion,  and  that  therefore,  in 
computing  the  time  within  which  it  shall 
be  lawful  to  catch,  kill,  or  pursue  quail,  both 
the  ISth  day  of  November  and  the  5th  day 
of  December  must  be  excluded,  and  the  sec- 
tion be  read  precisely  as  though  the  language 
or  expression  therein  used  was,  between 
the  15th  day  of  November  and  the  6th  day 
of  December.  On  ^  the  other  hand,  it  is 
claimed  by  counsel  for  defendant  in  error 
that,  inasmuch  as  the  statute  itself  neither 
prescribes  nor  defines  how  the  time  shall  be 
computed,  that  in  computing  the  same  the 
rule  of  the  common  law  should  be  followed, 


and  the  first  day  (November  15th)  should 
be  excluded,  and  the  last  day  (December 
5th)  should  be  included.  We  are  of  opinion 
that  the  method  of  computation  last  sug- 
gested is  the  correct  one,  and  the  one  that 
should  be  adopted  in  the  present  case.  In  1 
Lewis's  Sutherland,  Statutory  Construction, 
at  page  330,  the  author  says:  "'From'  is 
a  term  of  exclusion,  and  the  words  'to,'  'till,' 
or  'until,'  inclusive.  Not  that  they  import 
this  in  all  connections,  but  in  their  use  to 
indicate  the  beginning  and  ending  of  spaces 
of  time.  If  a  given  number  of  days  is  re- 
quired to  elapse  between  one  act  and  an- 
other, the  day  of  the  first  is  excluded,  and 
the  day  of  the  other  included.  An  intention 
to  exclude  both  days  may  be  inferred  from 
language  clearly  expressing  that  Intent;  as, 


in  six  months  after  the  date  for  the  entry 
of  the  judgment."  Carroll  v.  Salisbury  (R. 
I.)  66  Atl.  274. 

And  in  Bellmer  ▼.  Blessington,  136  Cal. 
3,  68  Pac.  Ill,  it  was  held  that,  under  a 
statutory  rule  excluding  the  first  day  and 
including  the  last  day  in  computing  time, 
where  a  notice  of  sale  on  execution  was  post- 
ed on  February  20th  and  a  sale  made  as  ad- 
vertised on  February  25th,  the  proceedings 
were  in  compliance  with  a  statute  requiring 
five  days'  notice  of  sale. 

In  Matthews  v.  Arthur,  61  Kan.  465,  59 
Pae.  1067,  it  was  held  that,  under  a  stat- 
utory rule  excluding  the  first  day  and  in- 
cluding the  last  in  computing  time,  a  stat- 
ute providing  that  public  notice  of  a  ju- 
dicial sale  must  be  given  "at  least  thirty  days 
before  the  day  of  sale"  is  sufficiently  com- 
plied with  when  such  notice  is  published  in 
a  weekly  newspaper  on  Friday,  April  16th, 
the  sale  being  set  for  Monday,  May  17th. 

—to  taxes. 

In  People  ex  rel.  Cornell  S.  B.  Co.  v.  Horn- 
beck,  30  Misc.  212,  61  N.  Y.  Supp.  978,  it 
was  held  that  the  rule  that  the  preposition 
"until"  usually  excludes  the  day  to  which 
it  refers  was  applicable  to  a  tax  law  which 
required  assessors  to  post  notices  that  their 
assessment  had  been  completed  and  a  copy 
left  at  a  specified  place,  where  it  could  be 
*een  and  examined  by  any  person  "until"  a 
.■ertain  day;  so  that  they  could  legally  com- 
plete, verify,  and  file  their  assessment  on 
that  day,  and  were  not  obliged  to  wait  until 
the  next  day  to  do  so. 

Under  a  Code  provision  that  the  time  In 
which  an  act  is  to  be  done  is  to  be  com- 
puted by  excluding  the  first,  and  including 
the  last,  day,  it  was  held  that  a  sufficient 
notice  of  a  tax  sale  held  June  18th  was  given, 
when  notice  was  first  published  May  28th, 
within  the  statutory  provision  that  a  tax 
sale  "must  not  be  less  than  twenty  days 
from  the  first  publication"  of  the  notice 
thereof.  Bank  of  Lemoore  t.  Fulgham,  151 
Cal.  234,  90  Pac.  936. 
18  L.R.A.(N.S.) 


— to  elections  and  offices. 

In  Hannah  v.  Green,  143  Cal.  19,  76  Pac.  . 
708,  it  was  held  that,  where  an  order  was 
made  December  1st,  fixing  December  11th 
as  the  date  for  a  special  session  of  court  to 
hear  an  election  contest,  the  date  of  hearing 
was  "not  less  than  ten  days  from  the  date 
of  the  order,"  as  required  by  statute. 

Under  a  CJode  provision  that  certificates 
of  party  nomination  may  be  filed  not  "less 
than  twenty  days  before  the  day  of  election," 
it  was  held  that  a  certificate  of  party  nom- 
inations offered  for  filing  on  Oct.  17th,  con- 
taining names  of  persons  to  be  voted  for  at 
an  election  on  Nov.  6th,  was  in  time.  Coa- 
grifif  V.  Election  Comrs.  151  Cal.  407,  91  Pae. 
98. 

In  Newton  t.  Ogden,  31  Ky.  L.  Rep.  649, 102 
S.  W.  865,  it  was  held  that,  under  a  statute 
providing  that  local  option  elections  shall 
not  be  held  "within  thirty  days  next  pre- 
ceding or  following  any  regular  political 
election,"  the  day  of  the  latter  election  is  to 
be  included. 

In  Holt  V.  Settlemeyer  (S.  C.)  60  S.  E. 
669,  it  was  held  that  the  rule  of  a  political 
party  that  "all  candidates  for  nomination 
should,  five  days  before  the  primary  election, 
to  be  held  January  7th,  fife  a  pledge  with  • 
the  chairman  of  the  executive  committee," 
was  complied  with  by  filing  the  pledge  on 
January  2d. 

^-miscellaneous  provisions  for  time. 

Under  a  statute  regulating  the  terms  of 
certain  courts  as  "beginning  on  the  3d  Mon- 
day in  September  in  each  year,  and  con- 
tinuing until  the  3d  Saturday  in  Decem- 
ber," jt  was  held  that  the  term  of  court 
ended  on  Friday  before  the  3d  Saturday  in 
December,  and  proceedin:^  in  a  trial  before 
the  court,  held  on  the  third  Saturday  in  De- 
cember, were  coram  non  judice  and  void. 
Johnson  v.  State,  141  AU.  7,  100  Am.  St. 
Rep.  17,  37  So.  421. 

In  Rcoville  y.  Anderson,  131  Cal.  590,  63 
Pac.  1013,  in  computing  time  to  ascertain 
whether  an  attachment  was  issued  "within 
one  month"  prior  to  the  commencement  of 
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where  a  statute  or  rule  of  court  requires  a 
certain  number  of  clear  days,  or,  as  has  been 
held,  when  'at  least'  a  given  number  of  days 
is  required.  The  rule  is  so  generally  recog- 
nized to  exclude  the  first,  or  terminits  a  quo, 
and  to  include  the  last,  or  terminus  ad  quern, 
that  it  requires  no  particular  words  for  its 
application." 

In  49  L.R.A.  pp.  193  to  248,  the  editor  in 
a  note  to  Halbert  v.  San  Saba  Springs  Land 
&  Live-Stock  Asso.,  after  a  very  thorough 
and  exhaustive  review  of  the  authorities  up- 
on the  rule  "as  to  first  and  last  days  in  the 
computation  of  time,"  states  as  his  conclus- 
sion:  "There  seems  to  be  one  general  rule 
with  reference  to  counting  the  first  and 
last  days  in  the  computation  of  a  period  of 
time,  which,  subject  to  exceptions  based  upon 
the  language  of  the  provision  for  time,  or 
ui>on  the  surrounding  circumstances,  seems 
to  have  remained  the  same  throughout  the 
whole  period  of  the  common  law,  and  which 
remains  practically  the  same  under  the  stat- 
utes and  rules  of  court.  That  rule  is  that, 
in  the  computation  of  time,  one  of  the  first 
and  last  days  of  the  period  shall  be  included 
and  the  other  excluded.  The  question  as  to 
which  of  the  two  days  shall  be  included  and 
which  excluded,  however,  has  been  different- 
ly decided  in  different  periods  and  different 
jurindictions,  and  has  given  rise  to  much 
conflict  of  opinion.  The  general  common- 
law  rule,  as  it  originally  existed,  was  that 
the  first  day  was  to  be  counted  when  the 
computation  was  to  bo  from  an  act  or  event, 
hut  that  it  was  not  to  be  counted  when  the 
reckoning  was  to  be  from  a  day  or  from  the 
day  of  an  act  or  event.     The  more  modern 


decisions  have  changed  this  rule,  and,  in  the 
absence  of  a  statute  or  rule  of  court  con- 
trolling the  question,  the  courts  now  (Com- 
pute time,  as  a  general  rule,  by  excluding 
the  first  day  and  including  the  last  day. 
But  this  rule  was  subject  to  exceptions  with 
reference  to  the  language  of  the  provision 
for  time  or  the  surrounding  circumstances, 
and,  in  many  instances  in  which  the  words 
'within'  or  'between'  or  'at  least'  or  'not  leas 
than'  were  used,  both  the  first  and  last  days 
were  excluded,  and  such  days  were  included 
or  excluded,  as  the  case' might  be,  so  as  to 
avoid  a  penalty  or  forfeiture.  This  rule  was 
subsequently  put  in  statutory  form  or  adopt- 
ed as  a  court  rule  in  most  jurisdic- 
tions; but,  in  construing  the  statutes  and 
rules,  though  the  courts  could  not  depart 
from  or  change  the  language  used,  they  gen- 
erally construed  them  to  be  a  re-enactment 
of  the  common-law  rule  on  the  subject,  and 
held  them  to  be  subject  to  the  same  excep- 
tions; and  the  general  rule  now  existing, 
whether  at  common  law  or  under  the  stat- 
utes, probably  is  that  the  first  day  of  a 
period  of  time  is  to  be  excluded  and  the 
I  last  day  is  to  be  included,  but  that  either  or 
I  both  days  may  be  either  included  or  excluded 
if  the  language  of  the  provision  for  time 
is  such  as  to  require  it,  or  if,  by  so  doing,  a 
penalty  or  forfeiture  will  be  avoided.  These 
rules  are  held  generally  to  apply  to  all  cases. 
Many  of  the  statutes  were  enacted  with  ex- 
press reference  to  civil  actions;  but,  with 
a  few  exceptions,  they  have  been  held  to 
apply  generally  to  all  provisions  for  time, 
and  though  they  are  not  deemed  to  apply,  the 


insolvency  proceedings,  it  was  held  that 
the  date  of  such  commencement  must 
be  excluded,  and  an  attachment  levied  on 
the  same  day  of  the  month  preceding  a.s  that 
on  which  the  petition  in  insolvency  was  filed 
in  the  succeeding  month  must  be  deemed 
levied  within  one  month  prior  thereto. 

In  Carter  v.  Henry,  87  Miss.  411,  30  So. 
690,  it  was  held  that,  in  the  absence  of  a 
statute  regulating  the  subject,  the  day  on 
which  a  bill  is  presented  to  the  governor 
for  action  is  to  be  excluded  in  determining 
the  time  within  which  he  is  required  by  con- 
stitutional provision  to  return  or  approve 
it. 

Under  a  constitutional  provision  that  all 
unsatisfied  land  certificates  in  existence  must 
be  surveyed  and  returned  to  the  General 
Land  Ofiice  within  five  years  after  the  adop- 
tion of  the  Constitution  or  be  forever 
barred,  where  the  Constitution  was  adopted 
on  April  18,  187G.  it  was  held  that  that  day 
was  to  be  excluded  in  determining  whether 
the  certificates  were  barred,  so  that  certifi- 
cates filed  on  April  18.  1881,  were  in  time. 
Evl  V.  State,  37  Tex.  Civ.  App,  '297,  84  S. 
W.  607. 

In  computing  time  under  the  provision  of 
A  statute  requiring  that  notice  of  a  petition 
16  L.R.A.(N.S.) 


for  the  adoption  of  a  child  shall  be  published 
"at  least  ten  days  prior  to  said  hearing," 
it  was  held,  following  the  rule  of  decision 
in  NebraKka,  which  is  based  on  a  provision 
of  the  state  Code  that,  "the  time  within 
which  an  act  is  to  be  done,  as  herein  pro- 
vided, shall  be  computed  by  excluding  the 
first  day  and  including  the  last,"  that  the 
day  of  the  last  publication  should  be  ex- 
cluded and  the  day  of  the  hearing  included, 
so  that  notice  of  a  hearing  on  the  18th  of 
the  month  was  sufficient  under  the  statute, 
where  it  was  published  the  required  number 
of  times,  and  the  last  publication  was  on 
the  8th.  Omaha  Water  Co.  v.  Schamel,  78 
C.  C.  A.  68,  147  Fed.  502. 

Under  a  statute  passed  Aug.  9,  1899, 
which  empowered  a  railway  company  to  take 
lands  compulsorily,  the  powers  of  the  com- 
pany for  this  purpose  to  cease  after  the  ex- 
piration of  three  years  from  the  passing  of 
the  statute,  it  was  held  that  the  day  of  the 
passing  of  the  act  must  be  excluded  in  the 
computation  of  three  years,  and  that  a  no- 
tice served  on  the  plaintiff  on  Aug.  9,  1902, 
to  treat  for  the  purchase  of  lands  belonging 
to  plaintiff,  was  served  within  the  time  lim- 
ited by  the  statute.  Goldsmiths'  Co.  r. 
West  MetrupoliUn  R.  Co.  [1904]  1  K.  B.  1. 
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common-law  rule  must  be  resorted  to,  which 
is  practically  the  same." 

It  must,  wc  think,  be  conceded,  in  obedi- 
ence to  the  clear  weight  of  authority,  that, 
in  the  absence  of  language  compelling  the 
application  of  a  difTerent  rule,  the  estab- 
lished general  rule  governing  the  computa- 
tion of  time,  whether  at  common  law  or  un- 
der the  statute,  is  that  the  iirst  day  of  the 
period  named  is  to  be  excluded,  and  the  last- 
named  day  is  to  be  included,  and  that  this 
rule  applies  alike  to  all  provisions  for 
the  computation  of  time,  whether  in  civil 
or  criminal  cases.  In  this  state  it  is  pro- 
vided by  S  4951,  Rev.  Stat.  (Civil  Code), 
that,  "unless  otherwise  specially  provided, 
the  time  within  which  an  act  is  required  by 
law  to  be  done  shall  be  computed  by  exclud- 
ing the  first  day  and  including  the  last; 
and,  if  the  last  be  Sunday,  it  shall  be  ex- 
cluded." True,  this  provision  applies  in 
terms  only  to  the  computation  of  time  with- 
in which  an  act  is  required  by  law  to  be 
done;  but  we  can  see  no  good  or  sufficient 
reason,  nor  has  any  been  suggested,  why  the 
same  rule  of  computation  should  not  be  ap- 
plied in  computing  the  time  within  which  an 
act  is  permitted  by  law  to  be  done.  The 
mode  of  computing  time  in  any  particular 
cases  of  class  of  cases  is  of  far  less  impor- 
tance than  that  there  should  be  some  es- 
tablished and  uniform  rule  on  the  subject. 
Obviously,  it  is  not  for  the  public  good,  nor 
in  the  interest  of  the  due  administration  of 
justice,  that  there  should  be  two  rules,  or 
that  the  rule  should  be  different  or  less  cer- 
tain in  criminal  than  it  is  in  civil  cases. 
In  our  opinion  this  rule  of  the  statute  should 
be  followed  and  applied  in  the  interpretation 
and  construction  of  all  statutes,  save  those 
where  the  language  of  the  provision  as  to 
time  itself  clearly  forbids  it. 

In  the  present  case  there  is  a  further  con- 
sideration which  we  think  leads  to  the  con- 
clusion that,  in  construing  the  statute  now 
under  review,  the  15th  day  of  November 
should  be  excluded  and  the  5th  day  of  De- 
cember should  be  included.  To  adopt  in  this 
case  the  construction  of  g  15  contended  for 
by  counsel  for  plaintiff  in  error  would  not 
only  require  that  we  ignore  the  well-estab- 
lished general  rule  as  to  computation  of  time 
under  similar  statutes,  out  also  that  we  dis- 
regard the  further  principle  of  construction, 
equally  well-established,  which  requires  that 
a  statute  shall,  if  possible,  be  so  construed 
as  to  avoid  a  penalty  or  forfeiture. 

Judgment  affirmed. 

Shanck,   Ch.   J.,  and  Price,  Snmmcrs, 
Spear,  and  Davis,  JJ.,  concur. 
16  L.R.A.(N.S.) 


MASSACHUSETTS  SUPREME 
JUDICIAL  COURT. 

FRANCES  E.  FOOTE 

v. 

CHARLES  E.  COTTING,  Trustee,  Etc.,  et  al. 

(195  Mass.  55,  80  N.  E.  600.) 

Tax   —  advancement   —   repayment   — 
trustee. 

1.  One  who  succeeds  as  trustee  to  an  un- 
divided portion  of  real  estate  is  not  individ- 
ually liable  to  contribute  to  tlie  repayment 
iif  taxes  advanced  by  a  stranger  during  the 
incumbency  of  hi.s  predecessor,  unless  he  has 
ratified  the  contract. 

Principal  •—  liability    for    mlHdemeunor 
of  afcent. 

2.  A  principal  is  not  bound  to  repay 
money  misappropriated  by  his  agent  with 
power  to  pay  taxes,  from  a  third  person,  to 
pay  taxes  assessed  against  the  property  of 
the  principal,  unless  he  authorized  or  rati- 
fied the  act. 

Same  —  notice  of  mUcondnct. 

3.  A  principal  is  not  charged  with  con- 
structive notice  that  his  agent  with  power 
to  pay  taxes,  but  without  authority  to  bor- 
row money  for  that  purpose,  misappropri- 
ates money  of  a  stranger  with  which  to 
pay  them. 

Same  —  ratification. 

4.  Mere  failure  upon  demand  to  repay 
money  misappropriated  by  an  agent  to  pay 
taxes  on  his  principal's  property  does  not 
amount  to  a  ratification  by  the  principal,  in 
the  absence  of  knowledge  on  his  part  of  the 
unauthorized  act. 

Pleading  —  money  had  and  received. 

5.  Proper  descriptive  allegations  as  to  the 
relation  of  the  parties  are  necessary  to  en- 
able one  whose  money  has  been  used  to  pay 
another's  taxes  to  hold  the  latter  liable  for 
the  amount. 

Subrogratlon  —  cotenant's  right  to  con- 
tribution. 

6.  One  whose  money  is  wrongfully  appro- 
priated by  a  tenant  in  common  to  the  pay- 
ment of  taxes  on  the  common  property  is 
not  entitled  to  subrogation  to  the  right  of 
the  tenant  to  compel  contribution  from  his 
co-tenants. 

(March  8,  1907.) 


Case  Note.  —  Mere  passive  acceptance 
of  the  benefit  by  the  principal  as  a 
ratification  of  an  agent's  unautho- 
rized use  of  a  third  person's  money 
for  purposes  beneficial  to  principal. 

There  are  many  cases  which  discuss  the 
question  of  the  liability  of  a  principal  to 
repay  money  belonging  to  a  third  person,  but 
procured  and  used  by  an  agent  for  the  ben- 
efit of  the  principal,  without  the  latter's 
eonssnt  or  knowledge.  The  majority  of  these 
cases  turn  upon  the  question  of  a  ratifica- 
tion, express  or  implied,  by  some  act  of  the 
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Mab., 


REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  die  opinion  of  the  Su- 
preme Judicial  Court  after  overruling  de- 
murrers to  the  declaration  in  an  action 
brought  to  recover  money  belonging  to  plain- 
tiff which  had  been  used  to  satisfy  taxes 
against  defendant's  property.    Reversed. 

Charles  F.  Berry  was  the  plaintiff's  gen- 
eral agent' and  attorney,  and,  as  such,  had 
in  his  possession  money  belonging  to  her. 
He  was,  at  the  same  time,  owner,  as  trustee, 
of  an  undivided  interest  in  certain  real  es- 
tate, and  agent  for  his  cotenants  with  re- 
spect to  the  property,  having  entire  and  ex- 
clusive management  of  it.  While  these  re- 
lations continued  he  used  money  belonging 
to  plaintiff  to  pay  taxes  upon  the  common 
property,  and  this   action  was  brought  to 


compel  the  property  owners  to  repay  th« 
amount  so  misappropriated. 

Further  facts  appear  in  the  opinion. 

Messrs.  liorlng,  CooIIdge,  &  Noble,  for 
plaintiff: 

Though  the  fraud  of  an  agent  was  com- 
mitted without  his  authority  or  knowledge, 
the  principal  cannot  retain  the  benefit  of  it, 
and  seek  to  escape  the  consequences  of  the 
fraud  by  repudiating  his  agent's  authority. 

Narragansett  Bank  v.  Atlantic  Silk  Co. 
3  Met.  282;  Sartwell  v.  Frost,  122  Mass. 
184;  Loring  v.  Brodie,  134  Mass.  453;  At- 
lantic Cotton  Mills  V.  Indian  Orchard  Mills, 
147  Mass.  268,  9  Am.  St.  Rep.  698,  17  N. 
E.  496;  Perkins  v.  Boothby,  71  Me.  91; 
Dunn  V.  Hartford  &  W.  Horse  R.  Co.  43 
Conn.  434;  Coykendall  v.  ConsUble,  99  N. 


principal.  If  the  latter  expressly  ratifies 
the  transaction,  there  can,  of  course,  be 
no  question  of  his  liability  to  repay.  Upon 
the  general  question  of  what  will  constitute 
an  implied  ratification  of  an  imauthorized 
loan  effected  by  an  agent,  see  case  note  to 
Thompson  v.  Laboringman's  Mercantile  & 
Mfg.  Co.  6  L.R.A.(N.8.)  311. 

This  note,  however,  is  confined  to  cases 
which  discuss  the  liability  of  a  principal 
to  repay  money  secured  by  the  agent  by  loan 
or  otherwise,  without  the  authority  or 
knowledge  of  the  principal,  and  devoted  to 
purposes  beneficial  to  the  principal,  where, 
as  in  FoOTE  v.  Gotting,  there  was  no  af- 
firmative act  on  the  part  of  the  principal 
from  which  an  implied  ratification  could  be 
inferred;  in  other  words,  where  there  was  a 
mere  passive  acceptance  of  the  benefits. 

There  is  some  difference  of  opinion  as  to 
the  principal's  duty  to  repay  the  money  un- 
der these  circumstances.  Some  decisions 
hold  that  cases  of  this  character  are  con- 
trolled by  the  principle  that  a  person  cannot 
retain  the  proceeds  of  an  unauthorized  con- 
tract made  for  his  benefit  by  another  pre- 
suming to  act  as  his  agent,  and  repudiate 
the  responsibilities  of  the  contract. 

Thus,  in  Perkins  v.  Boothby,  71  Me.  91, 
it  was  held  that,  where  an  agent  employed 
to  conduct  a  store,  but  without  authority  to 
procure  loans,  appropriated  the  proceeds  of 
a  loan  effected  by  him  to  the  payment  of  the 
principal's  debts,  the  latter  could  not  know- 
ingly retain  the  benefit  of  such  loan,  and,  at 
the  same  time,  legally  refuge  to  pay  it,  the 
mere  refusal  to  repay  being  deemed  to  con- 
stitute in  law  a  ratification.  This  decision 
is  cited  with  approval  and  followed  by  Mc- 
Dermott  v.  Jackson,  97  Wis.  64,  72  N.  W. 
375,  in  which  the  facts  were  very  similar. 

So,  where  an  agent  had  power  to  check  out 
his  principal's  money  in  a  bank  in  payment 
of  merchandise  for  the  principal, and,  without 
authority,  and  without  the  consent  or  knowl- 
edge of  the  principal,  caused  the  bank  to  dis- 
count a  note  made  by  a  third  person,  upon 
which  he  indorsed  the  guaranty  of  the  prin- 
cipal, by  himself  as  a«;ent,  the  proceeds  of 
which  were  placed  to  the  credit  of  the  prin- 
cipal on  the  books  of  tlie  bank,  and  in  part 
15  L.RJ^.(N.S.) 


checked  out  by  the  agent  in  the  principal's 
business,  it  was  held,  in  First  Nat.  Bank  v. 
Obeme,  121  111.  25,  7  N.  E.  85,  that  the 
principal  was  liable  upon  the  note  to  the 
extent  that  its  proceeds  had  been  used  in  his 
business. 

So,  also,  in  Whitwell  v.  Warner,  20  Vt. 
425,  where  an  agent  of  a  corporation,  by 
means  of  an  unauthorized  contract  with  the 
plaintiff,  secured  money  which  went  into  the 
general  business  of  the  corporation,  it  was 
held  that,  if  there  was  no  ratification  by  the 
corporation,  then  the  application  of  the 
funds  by  the  agent  to  the  business  of  the 
company  was  an  unauthorized  act,  and,  as 
such,  a  misapplication  of  the  plaintiff's 
funds;  and,  under  such  circumstances,  the 
plaintiff  might  reclaim  the  funds,  into  whose- 
soever hands  they  might  have  come. 

And  where  an  agent  whose  duty  it  was  to 
sell  lumber,  make  collections,  pay  the  neces- 
sary expenses  of  the  business,  make  daily 
reports  to  the  general  ofllce  of  the  defend- 
ant, make  deposits  of  money  collected  in  the 
local  banks,  and  check  out  the  same  in  the 
name  of  the  defendant,  made  a  note  to  the 
plaintiff  in  the  name  of  the  defendant,  in  or- 
der to  cover  up  defalcations  in  his  account, 
it  was  held,  in  First  Nat.  Bank  v.  Badger 
Lumber  Co.  54  Mo.  App.  327,  that  the  prin- 
cipal could  not  repudiate  the  unauthorized 
act  of  its  agent  in  signing  the  note,  and  re- 
tain the  proceeds  of  the  discount  after  be- 
coming aware  of  all  the  facts  of  the  case. 
This  ruling  was  reaffirmed  when  the  case 
came  before  the  court  again  in  60  Mo.  App. 
255. 

Other  cases,  however,  are  to  the  contrary, 
and  hold  that  the  mere  fact  that  the  prin- 
cipal retains  the  money  or  benefits  received 
from  an  unauthorized  act  of  the  agent  does 
not  make  him  liable  to  repay  the  money,  if 
such  unauthorized  acts  were  unknown  to 
him  at  the  time  he  received  the  benefits. 

Thus,  in  Arey  v.  Hall,  81  Me.  17,  10  Am. 
St.  Rep.  232,  16  Atl.  302,  it  was  held  that 
the  owners  of  a  vessel  were  not  obliged  to 
repay  money  borrowed  by  the  ship's  husband, 
the  proceedis  of  which  loan  were  used  by  the 
husbiand  in  repairing  the  vessel,  upon  the 
ground  that,  while  a  ship's  husband  had  Mi- 
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T.  309,  1  N.  E.  884;  Meadows  v.  Smith,  42 
K.  C.  (TIred.Eq.)  11;  Merchants  &,  Planters 
Nat.  Bank  ▼.  Clifton  Mfg.  Co.  56  S.  C.  320, 
33  S.  E.  750,  34  S.  E.  411 ;  Welch  v.  Clifton 
Mfg.  Co.  66  S.  C.  668,  33  S.  E.  739;  Smith 
V.  Holbrook,  99  Ga.  256,  25  S.  E.  627;  First 
Nat.  Bank  v.  Obeme,  121  111.  25,  7  N.  B. 
85;  Waterson  v.  Rogers,  21  Kan.  529;  Mof- 
fitt-West  Drug  Co.  ▼.  Lyneman,  10  Colo. 
App.  249,  50  Pac.  736;  Mutual  L.  Ins.  Co. 
y.  Chosen  Friends  Lodge  No.  2,  I.  O.  O.  F. 
29  Ky.  L.  Rep.  394,  93  S.  W.  1044. 

The  unjust  benefit,  and  not  the  wrongful 
taking,  makes  the  defendants  liable. 

Thompson-Houston  Electric  Co.  v.  Capitol 
Electric  Co.  12  C.  C.  A.  643,  22  IT.  S.  App. 
669,  66  Fed.  343;  Bank  of  Overton  t.  Thomp- 
son, 66  C.  C.  A.  554,  118  Fed.  803. 


Mr.  John  Wells  Farley  and  A.  Ames, 
Jr.,  for  defendant  Motley  et  al.: 

Even  had  the  defendant  been  benefited, 
this  would  not  in  itself  create  liability. 

Boston  Ice  Co.  v.  Potter,  123  Mass.  28,  25 
Am.  Rep.  9;  Whiting  v.  Sullivan,  7  Mass. 
107;  Earle  v.  Cobum,  130  Mass.  596;  Dol- 
loff  ▼.  Ayer,  162  Mass.  569,  39  N.  E.  191; 
Tuttle  ▼.  First  Nat.  Bank,  187  Mass.  533, 
105  Am.  St.  Rep.  420,  73  N.  E.  560. 

No  person  can  be  involuntarily  made  a 
debtor  of  one  who  pays  his  debts  without  his 
request,  express  or  implied. 

Massachusetts  Mut.  L>.  Ins.  Co.  ▼.  Green, 
185  Mass.  306,  70  N.  E.  202;  Winsor  v.  Sav- 
age, 9  Met.  346 ;  South  Scituate  v.  Hanover, 
9  Gray,  420;  Middleborough  v.  Taunton,  2 
Cush.   406;    Roxbury  v.   Worcester  Turnp. 


thoriiy  to  contract  bills  against  a  vessel, 
the  law  did  not  invest  him  with  authority 
to  borrow  money  for  the  purpose  of  repair- 
ing the  ship ;  and  the  defendants,  by  merely 
refusing  restitution,  did  not  ratify  the  act 
of  the  agent. 

So,  also,  in  Spooner  v.  Thompson,  48  Vt. 
259,  it  was  held  that,  if  an  agent  borrowed 
money  in  the  principal's  name  without  au- 
thority, and  it  went  into  the  principal's  busi- 
ness without  his  knowledge,  and  the  princi- 
pal received  the  benefits  thereof,  the  latter 
would  not  be  obliged  to  repay  the  money,  in 
the  absence  of  a  promise  so  to  do. 

And  where  a  promissory  note,  to  which 
an  agent  had  signed  his  principal's  name, 
was  given  by  the  agent  without  the  princi- 
pal's consent  or  knowledge,  and  the  pro- 
eeeds  went  into  the  latter's  business  with- 
out his  knowledge,  it  was  held,  in  Eggles- 
ton  V.  Mason,  84  Iowa,  630,  64  N.  W.  1, 
that  the  mere  fact  that  the  money 
was  used  for  the  benefit  of  the  prin- 
'Cipal  did  not  show  a  ratification,  or 
make  him  liable,  in  the  absence  of  any  proof 
that  he  had  authorized  the  loan,  or  had  any 
knowledge  of  the  transaction ;  and  the  court 
further  held  that  a  charge  was  erroneous 
which  wholly  ignored  the  fact  that  there 
could  be  no  ratification  of  the  unauthorized 
acts  of  the  agent  without  knowledge  on  the 
part  of  the  principal  of  the  act  ratified. 

And,  in  Kelley  v.  Lindsey,  7  Gray,  287,  it 
was  held  that  money  advanced  on  account  of 
the  defendant  to  one  in  his  employ,  but  who 
had  no  authority  to  borrow  money  for  him, 
created  no  debt  against  the  defendant,  al- 
though advanced  for  the  purpose  of  being  ex- 
pended in  his  business  and  to  pay  his  debts, 
and  was  actually  so  applied.  In  the  course 
-of  the  opinion  it  was  said  that  "no  one  can 
make  himself  a  creditor  of  another  by  the 
tinsolicited  payment  of  his  debt;  and  it  is 
not  enough  to  create  a  liability  that  the  de- 
fendant had  the  use  of  the  money." 

So,  also,  in  Agawam  Nat.  Bank  v.  South 
Hadley,  128  Mass.  603,  it  was  held  that,  if 
a  county  treasurer  applied  money  which  he 
obtained  by  a  loan  which  he  had  no  authori- 
ty to  contract,  to  the  payment  of  town  debts, 
IS  LJEl^.(N.S.) 


that  fact  alone  created  no  liability  on  the 
part  of  the  town  to  refund  the  money  to  the 
party  from  which  it  was  obtained. 

In  Roberts  v.  Rumley,  58  Iowa,  301,  12 
N.  W.  323,  the  plaintifi",  who  was  a  surety 
upon  a  promissory  note  upon  which  judg- 
ment had  been  taken,  entered  into  an  agree- 
ment with  the  attorney  of  the  judgment 
creditor,  whereby,  in  return  for  a  release 
of  an  attachment  levied  upon  his  stock  of 
goods,  he  was  to  pay  $100  in  cash  and  pro- 
cure the  maker  of  the  note  to  give  a  mort- 
gage upon  his  homestead  for  the  amount 
of  the  judgment.  This  was  done,  and  the 
attorney  for  the  judgment  creditor,  without 
the  latter's  knowledge  or  consent,  assigned 
to  the  plaintiff  the  mortgage  given  by  the 
principal  debtor  to  the  extent  of  $100,  The 
mortgage  was  foreclosed  and  sold  for  less 
than  the  amount  of  the  mortgagee's  claim. 
The  plaintiff  then  broi^ht  suit,  Mking  to  be 
subrogated  to  the  rights  of  the  mortgagee 
to  the  extent  of  $100,  on  account  of  the  pay- 
ment of  that  amount  on  the  judgment.  The 
court,  in  holding  that  he  could  not  recover, 
said:  "But,  to  hold  that  the  principal  is 
bound  by  agreements  between  the  special 
agent  and  the  person  with  whom  he  con- 
tracts, not  authorized  by  the  agent's  ap- 
pointment, and  of  which  he  had  no  knowl- 
edge when  he  accepted  the  benefits  of  the 
contract,  would  be  entirely  subversive  of  the 
whole  doctrine  of  special  agency,  and,  in- 
stead of  requiring  the  person  dealing  with 
the  agent  to  ascertain  at  his  peril  that  the 
agent  had  kept  within  his  special  authority, 
would  require  the  principal  to  inquire  at 
his  peril  whether  the  agent  had  gone  be- 
yond." 

Where  one  who  was  obligated  to  pay  a  mort- 
gage upon  the  lands  of  the  defendant  claimed 
to  act  as  the  agent  of  the  defendant,  and  ob- 
tained a  loan  and  applied  the  money  to  pay 
off  the  mortgage,  it  was  held,  in  Henry  v. 
Wilkes,  37  N.  Y.  562,  that  the  defendant  was 
not  obliged  to  refund  the  money,  even  though 
he  was  benefited  by  the  discharge  of  the 
mortgage,  if  he  was  a  stranger  to  the  trans- 
action, and  the  mortgage  was  canceled  with- 
out his   privity   or   procurement,   and   tho 
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Corp.  2  Pick.  41 ;  Mansfield  v.  Edwards,  136 
Mass.  15,  49  Am.  Rep.  1. 

One  from  whom  money  or  a  negotiable  in- 
strument ia  stolen  cannot  follow  such  prop- 
erty so  as  to  recover  against  one  who  has  no 
notice  of  the  theft. 

Mason  v.  Waite,  17  Mass.  660;  Worcester 
County  Bank  v.  Dorchester  &  M.  Bank,  10 
Cush.  488,  57  Am.  Dec.  120;  Lime  Rock 
Bank  v.  Plimpton,  17  Pick.  159,  28  Am. 
Dec.  286;  School  District  ▼.  First  Nat.  Bank, 
102  Mass.  174;  Merchants'  Ins.  Co.  v.  Ab- 
bott, 131  Mass.  397;  Spaulding  t.  Kendrick, 
172  Mass.  71,  61  X.  E.  453. 

A  principal  is  not  liable  for  thefts  com- 
mitted by  his  servants. 

Foster  v.  Essex  Bank,  17  Mass.  479,  9  Am. 
Doc.  168;  Smith  v.  First  Nat.  Bank,  99 
Mass.  611,  97  Am.  Dec.  69. 

The  payment  of  debts  with  the  money  of 
a  third  party  is  no  more  a  benefit  when  the 
money  is  applied  by  an  ajjent  who  has  wrong- 
fully obtained  the  money  from  the  third 
party,  than  in  any  other  case. 

Kelley  v.  Lindsey,  7  Gray,  287;  Young  v. 
Dibrell,  7  Humph.  270;  Railroad  Nat.  Bank 
▼.  Lowell,  109  Mass.  214;  Agawam  Nat. 
Bank  v.  South  Hadley,  128  Mass.  503;  Hen- 
ry v.  Wilkes,  37  N.  Y.  562;  Craft  v.  South 
Boston  R.  Co.  160  Mass.  207,  6  L.R.A.  641, 
22  N.  E.  920;  Spooner  v.  Thompson,  48  Vt. 
259;  Pope  v.  Lowitz,  14  111.  App.  96;  Bo- 
hart  y.  Oberne,  36  Kan.  284,  13  Pac.  388; 
Hawtayne  v.  Bourne,  7  Mees.  &  W.  696. 

Messrs.  Chnrlps  H.  Tyler,  Bimey  C. 
Pursons,  and  Olcott  O.  Partridge  for 
other  defendants. 


Bralcy,   J.,  delivered  the  opinion   of    the 
court: 

The  demurrers  admit  the  special   count, 
with  a  prayer  for  damages,  "to  be  paid   l>y 
the  several  defendants  in  proportion  to  th«"ir 
interest  in  said  premises,"  and  whose  recitals 
evidently  were  intended  by  the  pleader   a» 
a   full   and   accurate  statement   of   all    th» 
facts    at   his   command,    which,    if    proved. 
would  be  sufficient  to  maintain  the  action. 
See  Robinson  v.  Greene,  3  Met.  159:  Hall  t. 
Marston,   17  Mass.  575,  679.     If.  however, 
the  plaintiff  should  prove  these  allegations, 
she  could  not  recover  a  judgment  against  the 
defendants  jointly,  as  their  liability  and  the 
measure   of   recovery  is  expressly  stated    to 
be  proportional  to  their  respective  interests 
in  the  land,  nor  individually,  even  if  prop- 
erly pleaded  as  to  each  by  distinct  counts, 
as,  the  contract  not  being  in  writing,   the 
provisions  of  Rev.  Laws,  chap.  173.  {  3,  are 
inapplicable.     Grocers'   Bank   v.    Kingman, 
16   Gray,  473,  475;   Costigan  v.   Lunt,    10* 
Mass.  217;  Colt  v.  Learned,  118  Mass.  380, 
133  Mass.  409,  412;  Fuller  v.  Morse,  4  Gray. 
296;   Colt  v.  Olapp,   127  Mass.   476.      But. 
while   this   que.stion    cannot  be   passed    \in- 
noticed,  it  has  not  been  argued,  and  we  take 
up  the  demurrers  as  presented.    Before  con- 
sidering the  liability  of  the  other  defendants, 
that  of  the  defendant  Cotting  first  should  be 
determined.     Being  interested  only  as  trus- 
tee in  an  undivided  portion  of  the  estate,  he 
succeeded  to  the  title,  but  not  to  the  debts 
incurred  by  his  predecessor,  unless   lie   as- 
sumed them,  and,  the  taxes  having  been  paid 
and  discharged  before  his  appointment,  he  is 
not  a  debtor,  for  neither  original  authority. 


money  used  in  procuring  its  satisfaction  was 
never  received  by  him. 

In  some  cases,  where  the  agent  is  a  de- 
faulter, and  borrows  money  without  authori- 
ty, in  the  name  of  the  principal,  but  with- 
out his  knowledge,  to  cover  up  the  defalca- 
tion, it  has  been  held  that  the  principal  is 
not  bound  to  repay  the  money,  although  it 
has  been  devoted  to  his  benefit. 

Thus,  in  Case  v.  Hammond  Packing  Co. 
105  Mo.  App.  168,  79  S.  W.  732,  it  was  held 
that,  if  money  due  a  principal  from  his  agent 
is  obtained  by  such  agent  through  the  un- 
authorized use  of  the  principal's  name,  and 
is  paid  over  to  the  latter,  who  receives  it 
in  good  faith,  without  notice,  he  is  not  lia- 
ble to  the  party  from  whom  the  agent  got 
the  monev,  and  the  fact  that  he  keeps  the 
money  after  being  informed  as  to  whom  the 
agent  obtained  it  from  is  not  a  ratification. 

And,  in  Craft  v.  South  Boston  R.  Co.  150 
Mass.  207.  5  L.R.A.  641,  22  N.  E.  920,  it 
was  held  that  an  action  ifor  money  had  and 
received  would  not  lie  against  a  corporation 
in  favor  of  one  who  loaned  money  to  its 
treasiirer  for  the  company,  in  the  mistaken 
belief  that  he  had  authority  to  borrow,  al- 
though the  money  was  used  in  paying  debts 
15  L.R.A.(N.S.) 


of  the  corporation,  where  the  treasurer  was 
a  defaulter,  having  embezzled  money  which 
otherwise  would  have  paid  such  debts,  and 
might  be  reasonably  presumed  to  have  bor- 
rowed the  money  to  cover  up  his  default  and 
escape  detection. 

So.  also,  in  Railroad  Nat.  Bank  v.  Lowell. 
109  Mass.  214.  which  was  an  action  for 
money  had  and  received,  it  was  held  that 
the  action  would  not  lie,  although  the  money 
in  question,  obtained  by  the  city  treasurer 
without  authority  from  the  city,  was  put 
into  a  drawer  with  money  of  the  city,  and 
paid  out  for  city  debts,  where  the  treasurer 
was  a  defaulter  to  the  city  for  an  amount 
larger  than  that  drawn  from   the  bank. 

But,  in  First  Nat.  Bank  v.  Badger  Lum- 
ber Co.  64  Mo.  App.  327,  where  the  borrowed 
money  went  to  cover  up  the  agent's  defalca- 
tion, "it  was  held  to  be  the  duty  of  the  prin- 
cipal to  repay  the  money,  aS  he  could  not 
accept  the  benefit  of  the  loan  and  repudiate 
the  act  of  the  agent;  in  a  dissenting  oninion. 
however,  it  was  said  that,  as  the  principal 
did  not  know  the  source  of  the  money  when 
he  received  it.  he  might  retain  the  money 
without  ratifying  the  loan. 
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nor  ratification  in  his  representative  capac- 
ity, is  even  inferentially  pleaded.  Sells  v. 
Delgado,  186  Mass.  25,  "29,  70  N.  E.  1036; 
Tuttle  V.  First  Nat.  Bank,  187  Mass.  533, 
535,  105  Am.  St.  Rep.  420,  73  N.  E.  560. 
His  demurrer,  therefore,  must  be  sustained. 
Upon  his  elimination,  the  contract  of  the 
other  defendants  to  repay  the  amount  paid 
for  taxes  assessed  on  the  land  in  which  they 
had  the  legal  title  must  be  founded  upon  a 
request  to  the  plaintiff  to  advance  the 
money,  either  actually  made,  or  arising  out 
of  the  legal  relations  of  the  parties,  or, 
if  voluntarily  advanced,  then  on  subsequent 
ratification.  Massachusetts  Mut.  L.  Ins.  Co. 
V.  Green,  185  Mass.  307,  308,  70  N.  E.  202; 
Bancroft  v.  Abbott,  3  Allen,  524.  But,  there 
being  no  statement  that  the  defendants  actu- 
ally requested  a  loan,  or  received  and  appro- 
priated the  plaintiff's  money,  unless  the  alle- 
gations of  agency,  and  of  an  implied  obliga- 
tion to  repay,  by  accepting  the  benefit  which 
may  be  found  to  have  accrued  by  a  discharge 
of  the  taxes,  cure  this  omission,  the  defect 
is  fatal.  Winsor  v.  Savage,  9  Met.  346, 
348;  Brown  v.  Fales,  130  Mass.  21,  28,  20 
K.  E.  211 ;  Massachusetts  Mut.  L.  Ins.  Co.  v. 
Green,  ubi  supra.  A  borrower  of  money  pos- 
sesses the  absolute  right  to  decide  for  him- 
self to  whom  he  shall  become  a  debtor,  and 
voluntary  advancements  made  in  his  behalf, 
but  without  his  knowledge,  do  not  create  an 
express  or  implied  contract  between  him  and 
the  lender.  Kelley  v.  Lindsey,  7  Gray,  287 ; 
Provincetown  v.  Truro,  135  Mass.  263,  265; 
Boston  Ice  Co.  v.  Potter,  123  Mass.  28,  25 
Am.  Rep.  9;  Earle  v.  Cobum,  130  Mass. 
596;  Massachusetts  Mut.  L.  Ins.  Co.  v. 
Green,  ubi  supra;  Kemp  v.  Balls,  10  Exch. 
607,  610.  To  avoid  this  initial  difficulty,  the 
plaintiff's  general  agent  is  alleged  with  one 
hand  to  have  embezzled,  and,  with  the  other, 
to  have  appropriated,  her  money,  as  the 
agent  of  the  defendants,  who  would  be  bound 
by  this  act  if  within  the  scope  of  his  em- 
ployment. But  authority  to  pay  taxes  did 
not  charge  them  with  constructive  notice, 
for  their  agent  not  being  empowered  to  bor- 
row money  for  this  purpose,  even  the  plain- 
tiff does  not  urge  that  he  was  authorized  to 
steal  for  their  benefit,  or  that  his  embezzle- 
ment conferred  upon  her  any  greater  right 
than  if,  being  unauthorized,  he  had  made 
and  delivered  the  defendants'  promissory 
note  for  the  amount.  Allen  v.  South  Boston 
R.  Co.  150  Mass.  200,  206,  5  L.R.A.  716,  15 
Am.  St.  Rep.  185,  22  N.  E.  917;  Craft  v. 
South  Boston  R.  Co.  150  Mass.  207,  21U, 
6  L.R.A.  641,  22  N.  E.  920;  Kelley  v.  Lind- 
sey, ubi  supra;  Railroad  Nat.  Bank  v.  Low- 
ell, 109  Mass.  215;  Agawam  Nat.  Bank  v. 
South  Hadley,  128  Mass.  603,  507,  508. 

The  plaintiff  strongly  relies  upon  the  case 
of  Atlantic  Cotton  Mills  v,  Indian  Orchard  I 
15  L.R.A.(N.S.) 


Mills,  147  Mass.  268,  0  Am.  St.  Rap.  698, 
17  N.  E.  496,  as  a  conclusive  authority  that 
the  defendants  were  charged  with  construc- 
tive notice.  But  that  case,  as  pointed  out 
in  Indian  Head  Nat.  Bank  v.  Clark,  166 
Mass.  27,  31,  43  N.  E.  912,  was  expressly  de- 
cided upon  the  broad  ground  that  the  title 
to  the  funds  of  the  defendant  which  had 
come  into  the  possession  of  the  plaintiff 
through  the  fraud  of  a  person  who  was  the 
treasurer  of  both,  and  who,  at  the  time, 
alone  had  knowledge  of  the  transaction,  did 
not  pass,  and  the  money  could  be  recovered 
back.  It  further  was  said  in  the  opinion 
that  "the  rule  is  general  that,  if  one  who 
assumes  to  do  an  act  which  will  be  for  the 
benefit  of  another,  commits  a  fraud  in  so 
doin.v,  and  the  person  to  whose  benefit  the 
fraud  will  inure  seeks,  after  knowledge  of 
the  fraud,  to  avail  himself  of  that  act,  and 
to  retain  the  benefit  of  it,  he  must  be  held 
to  accept  the  whole  act,  fraud  and  all,  and 
to  be  chargeable  with  the  knowledge  of  it, 
so  far,  at  least,  as  relates  to  his  right  to 
retain  the  benefit  so  secured."  In  the  pres- 
ent case  the  money,  when  appropriated,  nei- 
ther actually  nor  constructively  came  into 
the  possession  of  the  defendants.  Winsor 
V.  Savage  and  Kelley  v.  Lindsey,  ubi  supra; 
South  Scituate  v.  Hanover,  0  Gray,  420; 
Railroad  Nat.  Bank  v.  Lowell;  Agawam 
Nat.  Bank  v.  South  Hadley;  Provincetown 
V.  Truro;  and  Massachusetts  Mut.  L.  Ins. 
Co.  V.  Green, — ubi  supra;  Stoddard  v.  Ham, 
129  Mass.  383,  386,  37  Am.  Rep.  369 ;  Dolloff 
v.  Ayer,  162  Mass.  560,  39  N.  E.  101 ;  Lam- 
bom  V.  Dickinson  County,  97  U.  S.  181, 
185,  24  L.  ed.  926.  929.  The  defendants 
urge  that  the  agent's  fraud  was  manifestly 
an  independent  act  of  his  own,  although  for 
what  purpose  committed  the  declaration  does 
not  disclose;  and,  being  outside  of  his  agency 
for  the  defendants,  his  knowledge  of  the  de- 
falcation cannot  be  imputed  to  them.  Tn- 
nerarity  v.  Merchants'  Nat.  Bank,  139  Mass. 
332,  333,  335,  52  Am.  Rep.  710,  1  N.  E.  282; 
Bowditch  V.  New  England  Mut.  L.  Ins.  Co. 
141  Mass.  292,  293,  55  Am.  Rep.  474,  4  N. 
E.  798;  Indian  Head  Nat.  Bank  v.  Clark, 
supra.  But  this  ground  of  demurrer  is  not 
open  on  the  declaration. 

The  plaintiff  further  relies  on  subsequent 
ratification  by  conduct;  but  when  this  is 
invoked,  while  there  is  an  allegation  that 
"though  often  requested  to  do  so"  the  de- 
fendants have  neglected  to  repay,  the  aver- 
ment is  not  accompanied  by  the  further  alle- 
gation that  the  declination  was  made  with 
knowledge  of  the  transaction,  yet  an  allega- 
tion of  this  nature  is  essential  under  the 
present  declaration,  if  the  plaintiff  goes  up- 
on this  theory,  for  ratification  rests  on 
knowledge  by  the  ratifier  of  the  unauthor- 
ized act  of  his  agent.    New  England  Oredg- 
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ing  Co.  T.  Rockport  Granite  Co.  149  Mass. 
381,  382,  21  N.  E.  947;  Beacon  Trust  Co.  v. 
Souther,  183  Mass.  413,  416,  67  N.  E.  345; 
Root  V.  Bancroft,  8  Gray,  619.  This  situa- 
tion obliges  the  plaintiff  to  take  the  posi- 
tion that,  when  these  distinctions  aTe  given 
their  full  weight,  her  money  has  been  be- 
stowed on  the  defendants,  who,  not  having 
declined  the  benefit  thereby  received,  an  im- 
plied obligation  is  raised  to  make  reimburse- 
ment. In  Claflin  v.  Godfrey,  21  Pick.  1,  6,  it 
was  said  by  Mr.  Justice  Morton,  when  speak- 
ing of  assumpsit  for  money  had  and  re- 
ceived, "It  approaches  nearer  to  a  bill  in 
equity  than  any  other  common-law  action; 
and,  indeed,  has  many  of  the  advantages 
.  .  .  of  a  chancery  suit."  See  Cole  v. 
Bates,  186  Mass.  584,  686,  72  N.  E.  333. 
While  an  equitable  action,  as  thus  defined, 
does  not  rest  on  privity  of  contract,  but  on 
an  obligation  which  the  law  implies  where 
the  defendant  is  shown  to  have  been  unjusi>- 
ly  enriched  at  the  expense  of  the  plaintiff, 
yet,  as  this  liability  is  never  presumed  in 
favor  of  mere  volunteers,  proper  descriptive 
allegations  must  be  made  before  it  can  be 
proved  and  enforced.  Iowa  Homestead  Co.  v. 
Valley  R.  Co.  (Iowa  Homestead  Co.  v.  Des 
Moines  NaT.  &  R.  Co.)  17  WaU.  153,  21 
L.  ed.  622. 

It  is  not  alleged  that  the  taxes  constituted 
a  statutory  lien,  with  notice  of  which  the 
defendants  would  be  charged,  and  that,  hav- 
ing been  discharged  by  payment,  then,  upon 
such  knowledge,  their  subsequent  silence 
could  be  treated  as  evidence  of  acquiescence 
and  acceptance.  The  phrase  "use  the  same 
to  pay  said  taxes"  refers  equally  to  the  taxes 
due  from  Berry,  who,  as  trustee,  was  an 
owner  in  common,  as  well  as  to  the  defend- 
ants. Rev.  Laws,  chap.  12,  {  15;  Id.  chap. 
i  73.  See  Richardson  v.  Boston,  148  Mass. 
608,  20  N.  E.  166.  But,  if  held  to  refer  to 
them  alone,  even  then,  when  read  in  connec- 
tion with  the  remaining  allegations,  it  is 
neither  susceptible  of  this  meaning,  nor,  by 
the  most  liberal  construction,  is  it  an  aver- 
ment that,  before  the  bringing  of  the  ac- 
tion, they  knew  of  the  payment.  If  Berry, 
as  a  tenant  in  common,  on  payment  by  him 
with  the  plaintiff's  money,  freed  the  land 
from  an  encumbrance  which  all  were  bound 
to  discharge,  might  have  resorted  to  actions 
at  law,  or  to  a  single  suit  in  equity,  against 
his  cotenants  for  contribution,  or  to  a  lien 
on  their  respective  shares  as  provided  by 
statute,  the  plaintiff  cannot  at  law  be  sub- 
rogated to  his  rights.  Dewing  v.  Dewing, 
165  Mass.  230,  232,  42  N.  E.  1128;  2  Story, 
Eq.  Jur.  13th  ed.  {  496;  Rev.  Laws,  chap. 
13,  88  73,  74;  Jackson  Co.  v.  Boylston  Mut. 
Ins.  Co.  139  Mass.  508.  510.  52  Am.  Rep. 
728,  2  N.  E.  103:  Webber  Lumber  Co.  v. 
Shaw,  189  Mass.  366,  75  K.  E.  640. 
16  L.R.A.(N.S.) 


The  questitm  whether,  upon  an  amendment 
under  Rev.  Laws,  chap.   159,   8  6,  changing 
her  action  into  a  bill  in  equity  in  which  all 
parties  can  be  joined,  upon  proof  of  the  sub- 
stantial facts  alleged,  with  proof  of  further 
allegations,  that  a   lien   lor  the  taxes   ex- 
isted at  the  date  of  their  payment,  and  that, 
upon  being  made  acquainted  with  the   di- 
version of  the  plaintiff's  money,  the  use  of 
which,  by  operation  of  law,  not  only   dis- 
charged the  encumbrance,  but  has  actually 
conferred  a  benefit  upon  them,  the  defend- 
ants have  declined  or  neglected  unconscion- 
ably to  repay,  she  can  be  decreed  suitable 
and  adequate  relief,  has  not  been  argued, 
and  does  not  call  for  a  decision.    See  O'Brien 
V.  Murphy,  189  Mass.  353,  7S  N.  E.   700; 
Von  Arnim  v.  American  Tube  Works,   188 
Mass.  615,  620,  74  JST.  £.  680;  Niles  v.  Gra- 
ham, 181  Mass.  41,  48,  62  N.  E.  986;  Nathan 
V.  Nathan,  166  Mass.  294,  296,  44  N.  E. 
221;  Webber  Lumber  Co.  ▼.  Shaw,  ubi  su- 
pra; Wallis  V.  Shelly  (CO.)  30  Fed.  747, 
748;  2  Pom.  Eq.  Jur.  3d  ed.  8  912;  3  Pom. 
Eq.  Jur.  8  1044;  Hill  v.  Lane,  L.  R.  II  Eq. 
215,  220.     It  will  be  open  to  the  plaintiif 
to  take  such  further  proceedings  in  the  su- 
perior court  as  she  may  deem  advisable,  as 
the  statute  permitting  a  report  upon  an  in- 
terlocutory question  at  law  limits  the  full 
court  to  the  determination  of  the  question 
reported,  and  such  decision,  therefore,  must 
be  confined  withiii  the  scope  of  the  original 
judgment  or  order.     Stat.  1900,  chap.  311, 
p.  233;  Rev.  Laws,  chap.  173,  8  106;  Com. 
V.  Burton,  183  Mass.  461,  474,  67  N.  E.  419; 
Newburyport  Inst,  for  Savings  v.  CoiBn,  189 
Mass.  74,  75,  75  N.  E.  81. 

Order  reversed.    Demurrers  sustained. 


MINNESOTA  STTPBEMX!  COUBT. 

PETER   CLAUSSEN,   Appt, 

v. 
CITY  OF  LUVERNE,  Respt 

(103  Minn.  491,  IIS  N.  W.  643.)' 

State  —  torts  of  ofllcers  —  liability. 

1.  Neither  the  state;  nor  any  of  the  sub- 
divisions through  which  it  operates,  is  lia- 
ble for  torts  committed  by  public  officers, 
save  in  definitely  excepted  classes  of  cases. 

Headnotes  by  Jaooabd,  J. 


Case  Note.  —  LidbiUty  for  damages  for 
tDTongftil  revtHsation  of  liquor  !<• 
oeruse. 

Although  there  are  many  eases  where,  on 
the  revoking  of  a  liquor  license,  the  licensee, 
in  an  action  on  the  contract  or  quasi  con- 
tract, has  sought  to  recover  the  unearned 
portion  of  the  fee,  only  one  other  case  lias 
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The  exemption  is  based  upon  the  sovereign 
character  of  the  state  and  its  agencies,  and 
upon  the  absence  of  obligation,  and  not  on 
the  ground  that  no  remedy  has  been  pro- 
vided. 

Mnnicipal  corporation  —  goTenunental 
acts  —  Ilabllitr. 

2.  Municipal  corporations  will  not  be  held 
liable  in  damages  for  the  manner  in  which 
they  exercise  in  good  faith  their  discretion- 
ary powers  of  a  public,  or  legislative,  or 
quasi  judicial  character. 

Iiiqnors  —  revocation  of  IloenM. 

3.  A  license  to  sell  liquor  is  granted  in 
pursuance  of  the  police  power,  and  not  of 
the  taxing  power,  of  the  state.  Its  primary 
purpose  is  not  revenue,  but  regulation.  It 
is  subject  to  revocation. 

Mnnicipal   corporation  •—  revocation   of 
license  —  liability. 

4.  A  municipality  is  not  liable  in  tort  for 
mistaken  action  of  the  city  council  in  at- 
tempting to  revoke  a  license  to  sell  intoxi- 
cating liquors. 

(March  13,  1908.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Rock  Ciounty 
sustaining  a  demurrer  to  the  petition  in  an 
action  brought  to  recover  damages  for 
wrongful  revocation  of  a  liquor  license.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  J.  I>aley,  for  appellant: 

Where  a  license  is  wrongfully  revoked, 
the  licensee  is  entitled  to  recover  from  the 
municipality  such  damages  as  he  has  ac- 
tually sustained,  even  in  excess  of  the  li- 
cense fee  paid. 

20  Am.  &  Eng.  Enc.  Law,  p.  826;  Smith 
V.  Major,  16  Ohio  C.  C.  362. 

A  city  is  liable  for  the  lawful  acta  of  its 
agents,  done  in  good  faith,  but  in  an  unlaw- 
ful manner. 

20  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1200; 
Schussler  v.  Hennepin  County,  67  Minn.  412, 
39  L.R.A.  76,  64  Am.  St.  Kep.  424,  70  N. 


W.  6;  Boye  ▼.  Albert  Lea,  74  Minn.  230, 
76  N.  W.  1131;  Hollman  v.  Platteville,  101 
Wis.  94,  70  Am.  St.  Rep,  899,  76  N.  W. 
1119;  Noble  Twp.  v.  Aasen,  8  N.  D.  77,  76 
N.  W.  990. 

The  rule  as  to  liability  of  individuals 
should  apply  to  municipalities  unless  stat- 
utes provide  otherwise. 

Wallace  v.  Muscatine,  4  G.  Greene,  373, 
60  Am.  Dec.  131;  Spelr  v.  Brooklvn,  139 
N.  Y.  6,  21  L.R.A.  641,  36  Am.  s't.  Rep. 
664,  34  N.  E.  727;  Stevens  v.  Muskegon, 
111  Mich.  72,  36  L.R.A.  777,  69  N.  W.  227. 

Mr.  Jay  A.  Kennicott,  for  respondent: 

A  city  cannot  be  held  liable  for  misfea- 
sance while  acting  in  its  governmental  ca- 
pacity. 

Lerch  v.  Duluth,  88  Minn.  296,  92  N.  W. 
1116;  State  v.  Harris,  50  Minn.  128,  62 
N.  W.  387,  631;  Kansas  City  v.  Lemen,  6 
C.  C.  A.  627,  12  U.  S.  App.  640,  57  Fed. 
906;  Lane  v.  Minnesota  State  Agri.  Soc. 
62  Minn.  176,  29  L.R.A.  708,  64  N.  W.  382; 
Chicago  V.  Seben,  166  HI.  371,  66  Am.  St. 
Rep.  246,  46  N.  E.  244;  State  v.  Cooke,  24 
Minn.  247,  31  Am.  Rep.  344. 

Jaggard,  J.,  delivered  the  opinion  of 
the  court: 

The  following  facts  are  admitted  by  de- 
murrer to  the  complaint  herein:  The  city 
of  Luveme,  defendant  and  respondent,  is- 
sued a  license  for  the  sale  of  intoxicating 
liquors  to  the  plaintiff  and  appellant  on 
the  payment  by  him  of  $1,260.  The  license, 
according  to  its  terms,  terminated  on  May 
1,  1906.  On  December  8,  1905,  the  common 
council  of  the  defendant,  acting  mistakenly 
and  in  excess  of  its  powers,  but  not  mali- 
ciously, revoked  the  license.  Thereupon 
plaintiff  closed  his  place  of  business,  which 
remained  closed  for  the  rest  of  the  license 
year.  On  February  19,  1906,  plaintiff  sued 
out  certiorari.  The  district  court  set  aside 
the  action  of  the  council  on  April  25,  1906. 


l)een  found,  where  as  in  Ci,atj88EN  v.  LtJ- 
VEBNE,  there  was  evidently  a  wrongful  rev- 
ocation of  the  license,  and  the  licensee,  in 
consequence  thereof,  sought,  in  an  action  in 
tort,  to  recover  damages  from  the  municipal- 
ity. This  case  is  Ison  v.  Griffin,  98  Ga. 
623,  26  S.  E.  611,  where  it  was  held  that, 
inasmuch  as  a  license  to  sell  spirituous 
liquors  is  neither  a  contract  nor  a  property 
right  in  the  licensee,  but  a  mere  permit  to 
do  what  would  otherwise  be  an  offense 
against  the  general  law,  and  is,  when  grant- 
ed by  a  municipal  corporation,  subject  at 
all  times  to  the  police  power  of  that  cor- 
poration, such  licensee  cannot  maintain  an 
action  for  damages  against  the  municipality, 
occasioned  by  a  revocation,  even  when  the 
licensee  has  done  no  overt  or  unlawful  act 
which  would  afford  cause  for  revocation. 
16  LJRA.(N.S.) 


It  is  to  be  observed  that  while,  in  Claussbn 
V.  LuvERNE,  the  decision  turned  on  the  ques- 
tion whether  a  municipality  is  liable  in  dam- 
ages for  the  torts  of  its  public  officers,  the 
decision  in  Ison  v.  GrilBn  is  based  upon  the 
ground  that  a  licensee  takes  his  license  sub- 
ject to  the  city's  right  to  revoke  it  at  pleas- 
ure, and  that  he  has  no  property  right  there- 
in, and  therefore  the  depriving  him  of  it  is 
not  a  tort  or  the  commission  of  a  legal 
wrong;  although  the  court  did  take  occasion 
to  say  that  there  was  another  view  of  the 
matter  which  might  add  some  strength  to 
the  conclusion  they  had  reached;  viz.,  that, 
in  granting  and  revoking  liquor  licenses, 
municipal  corporations  are  exercising  gov- 
ernmental powers,  for  an  abuse  of  which  by 
its  officers  and  agents  the  town  or  city  can- 
not be  held  liable  in  damages. 
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As  the  result  plaintiff  was  deprived  by  de- 
fendant of  his  license  for  a  period  of  over 
four  and  one  half  months.  Thereupon  plain- 
tiff began  this  action  in  tort  to  recover  gen- 
eral and  special  damages  from  the  defend- 
ant. From  an  order  sustaining  a  demurrer 
to  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufT.cient  to  constitute  a 
cause  of  action,  this  appeal  was  talvcn. 

It  is  elementary  that  neither  the  state 
nor  any  of  the  subdivisions,  like  a  munici- 
pality, through  which  it  operates,  is  liable 
for  torts  committed  by  public  officers,  save 
in  definitely  excepted  classes  of  cases.  The 
exemption  is  based  upon  the  sovereign  char- 
acter of  the  state  and  its  agencies,  and  upon 
the  absence  of  obligation,  and  not  on  the 
ground  that  no  means  for  remedy  have  been 
provided.  "The  government,"  said  Mr.  Jus- 
tice Story,  "does  not  undertake  to  guaran- 
tee to  any  person  the  fidelity  of  the  of- 
ficers or  agents  whom  it  employs,  since  that 
would  involve  it  in  all  its  operations  in  end- 
less embarrassments,  difficulties,  and  losses, 
which  would  be  subversive  of  the  public  in- 
terest." United  States  v.  Kirkpatrick,  9 
Wheat.  720,  6  L.  ed.  199;  Beers  v.  Arkan- 
sas, 20  How.  527,  15  L.  ed.  991.  This  gen- 
eral exemption  has  been  applied  to  mu- 
nicipal corporations  in  so  far  as  the  acts 
complained  of  were,  in  the  language  of  the 
memorandum  of  the  trial  court,  "done  in 
exercising  powers  for  the  public  at  large 
as  a  governing  agency."  "While  so  acting, 
the  city  cannot  be  held  liable  for  misfea- 
sance; and  the  rule  of  respondeat  superior 
has  no  application."  Fowle  v.  Alexandria, 
3  Pet.  398,  7  L.  ed.  719;  Russell  v.  Devon 
County,  2  T.  R.  667;  Hill  v.  Boston,  122 
Mass.  344,  23  Am.  Rep.  332;  Woodhull  v. 
New  York,  1.50  N.  Y.  450,  44  N.  E.  1038; 
Gullikson  v.  McDonald,  62  Minn.  278,  64 
N.  W.  812;  Lane  v.  Minnesota  State  Agri. 
Soc.  62  Minn.  176,  29  L.R.A.  708.  64  N. 
W.  382.  The  more  recent  cases  on  the 
general  subject  are  to  be  found  collected  in 
6  Current  Law,  735;  8  Current  Law,  1078. 
It  was  said  in  Chicago  v.  Seben,  165  111. 
371,  56  Am.  St.  Rep.  245,  46  N.  E.  244: 
"Municipal  corporations  will  not  be  held 
liable  in  damages  for  the  manner  in  which 
they  exercise  in  good  faith  their  discretion- 
ary powers  of  a  public,  or  I^slative,  or 
quasi  judicial  character." 

The  principal  question  in  this  case  is 
whether  the  council  acted  in  its  public 
capacity.  The  argument  is  that,  because 
it  derived  compensation  and  benefit  in  its 
corporate  capacity,  and  because  it  acted  in 
excess  of  its  powers,  without  having  ob- 
tained jurisdiction,  it  is  responsible  in 
damages.  The  contention  is  ingenious,  and 
has  been  pressed  upon  us  by  means  of  force- 
ful presentation  of  what  authorities  seem 
15  L.R.A.(N.S.) 


inclined  to  support  it.  We  are  clear,  how- 
ever, that  the  argument  is  not  tenable.  It 
is  elementary  that  a  license  to  sell  intoxi- 
cating liquors  is  granted  in  pursuance  of 
the  police  power,  and  not  of  the  taxing 
power,  of  the  state.  Its  primary  purpose 
is  not  revenue,  but  regulation.  In  the 
exercise  of  that  p«wer  a  license  may  be  re- 
voked without  judicial  proceedings.  State 
V.  Cooke,  24  Minn.  247.  31  Am.  Rep.  344; 
State  V.  Harris,  50  Minn.  128,  52  N.  W. 
387,  531;  Metropolitan  Bd.  of  Excise  v. 
Barrie,  34  N.  Y.  657.  It  is  clear  that  the 
city  is  not  liable  in  tort  for  the.  mistaken 
action  of  the  city  council  in  attempting  to 
revoke  a  license  or  permit.  In  Lerch  v. 
Duluth,  88  Minn.  295,  92  N.  W.  1116,  the 
city  granted  a  permit  to  move  a  building 
within  its  fire  limits.  Its  common  council 
revoked  that  license.  Action  was  brought 
to  recover  damages.  It  was  held  that  an 
action  cjc  delicto  would  not  lie,  and  that 
the  remedy  was  by  injunction.  Lovely,  J., 
said:  "The  arbitrary  resolution  revoking 
the  permit  being  void,  any  servant  of  the 
city  attempting  to  aid  in  its  enforcement 
would  do  so  at  his  peril;  and  for  any  acts 
of  his  in  that  respect  a  suit  for  damages 
would  undoubtedly  lie  against  him;  but 
against  the  city  itself  such  an  action  would 
not  lie,  any  more  than  for  an  unauthorized 
arrest  by  a  public  oflicer  or  other  ultra 
vires  act  of  one  of  its  servants.  Boehm  v. 
Baltimore,  61  Md.  259;  Field  v.  Dea 
Moines,  39  Iowa,  575,  28  Am.  Rep'.  46; 
Calwell  V.  Boone,  51  Iowa,  087,  33  Am. 
Rep.  154,  2  N.  W.  614;  Peters  v.  Linds- 
borg,  40  Kan.  654,  20  Pac.  490."  And  see 
Kansas  City  v.  Lemen,  6  C.  C.  A.  627,  col- 
lecting cases  at  631,  12  U.  S.  App.  640,  57 
Fed.  905,  at  page  908;  8  Current  Law, 
1078.  It  is  wholly  immaterial  that  the 
remedy  in  that  case  was  injunction,  and 
here  certiorari.  It  is  equally  immaterial 
that  "no  consideration  was  paid  for  the 
permit  in  the  Duluth  Case."  The  only 
question  of  present  concern  there  was,  and 
here  is,  whether,  in  revoking  the  license, 
the  city  was  exempt  from  liability  in  tort. 
We  are  of  opinion  that  the  city  council  here 
acted  in  a  manner  within  the  scope  of  its 
authority  as  a  legislative  body,  in  a  semi- 
judicial  capacity,  and  in  the  exercise  of  the 
police  power. 

The  authorities  to  which  plaintiff  cites  us 
do  not  change  this  opinion.  It  was  held  in 
Auburn  v.  Mayer,  68  Neb.  161,  78  N.  W. 
462,  that,  where  a  license  properly  issued 
had  been  wrongfully  revoked,  the  licensee 
was  entitled  to  recover  from  the  munici- 
pality the  unearned  portion  of  the  license 
fee.  The  rule  in  that  state  is  regarded  by 
the  court  itself  as  resting  upon  earlier  de- 
cisions of  that  court,  and  not  upon  tlie  in- 


Digitized  by 


Google 


1»08. 


CLAUSSEN  V.  LUVKRNE. 


701 


faerent  soundness  of  its  doctrine.  See 
Chamberlain  v.  Tecumseli.  43  Neb.  221,  47 
Am.  St.  Rep.  753,  61  N.  VV.  632.  Nor  was 
the  question  presented  in  that  case  iden- 
tical with  the  one  at  bar.  Unlike  the  Au- 
burn Case,  this  was  plainly  an  action  in 
tort,  and  not  upon  the  contract  or  the 
quasi  contract.  In  Speir  v.  Brooklyn,  139 
N.  Y.  6,  21  L.R.A.  641,  36  Am.  St.  Rep. 
.664,  34  N.  E.  727,  the  city  permitted  the 
use  of  fireworks  within  a  city  street,  and 
property  owners  recovered  damages  because 
the  city  had  attempted  to  authorize  a  pub- 
lic nuisance.  And  see  Landau  v.  New  York, 
180  N.  Y.  48,  105  Am.  St.  Rep.  709,  72  N. 
E.  031.  A  city  may  be  liable  for  creating 
a  nuisance,  just  as  it  may  be  liable  for 
negligence  with  respect  to  its  streets,  side- 
walks, and  sewers.  Such  cases  are  clearly 
recognized  exceptions  to  the  general  rule 
that  municipalities  are  not  liable  for  tort^. 
But  when  the  display  of  fireworks  does  not 
create  a  nuisance  per  «e,  as  where  it  is 
authorized  to  be  given  in  a  public  park, 
the  exemption  applies.  De  Agramonte  v. 
Mt.  Vernon,  112  App.  Div.  291,  98  N.  Y. 
Supp.  454;  cf.  Crowley  v.  Rochester  Fire- 
works Co.  95  App.  Div.  13,  88  N.  Y.  Supp. 
483.  No  question  of  nuisance,  moreover, 
is  involved  in  the  case  at  bar.  The  opinion 
in  the  case  of  Stevens  v.  Muskegon,  111 
Mich.  72,  36  L.R.A.  777,  69  N.  W.  227,  sus- 
tains the  exemption  of  the  city  from  lia- 
bility in  damages  consequent  upon  the  im- 
proper ordinance,  and  restricts  the  remedy 
to  injunction  and  the  like.  State  v.  Barr, 
30  Mo.  App.  498,  involved  a  mandamus; 
Degpinger  v.  Seattle  Brewing  4.  Malting 
Co.  41  Wash.  385,  4  L.R.A.  (N.S.)  626,  83 
Pac.  898,  the  assignability  of  a  license  and 
the  rights  of  the  pledgee.  The  other  cases 
which  are  referred  to  by  plaintiff  have 
been  examined.  None  of  them  justify  the 
refusal  to  apply  the  ordinary  rule  of  ex- 
emption to  this  case. 
Affirmed. 


WISCONSIN  SUPREME  COURT. 

LAWRENCE   FLEMING,  by  Guardian   ad 
Litem.  Appt., 

V. 

NORTHERN  TISSUE  PAPER  MILL. 
(—  Wis.  — ,  114  N.  W.  841.) 

Evidence  —  physical  laws  —  cause  of  ac- 
cident. 

1.  That  there  is  no  evidence  of  a  specific 
defect  in  a  paper-cutting  machine  to  which 
alleged  abnormal  movements  of  the  knife 
can  be  attributed,  and  that  it  appeared  to 
the  trial  court  physically  impossible  for 
such  movement  to  have  taken  place,  will 
15  L.R.A.(N.S.) 


not  warrant  the  court  in  changing  the  an- 
swers of  the  jury  to  special  interrogatories, 
based  upon  the  contrary  assumption,  when 
they  are  supported  by  testimony  of  six  ap- 
parently disinterested  witnesses,  and  the 
jury  sees  the  apparatus,  the  machine  being 
complicated  in  character,  and  requiring  the 
most  accurate  adjustment  of  many  different 
parts  to  work  properly;  and  the  existence 
of  direct  evidence  that  the  machine  never  so 
operated  is  immaterial. 
Master  —  dangerous  characteristics  of 
machine  —  notice. 

2.  An  inherent  infirmity  in  a  machine, 
rendering  it  liable  to  make  unexpected,  ab- 
normal, and  dangerous  movements,  as  dem- 
onstrated by  actual  occurrences,  commen- 
cing at  the  inception  of  its  use,  and  continu- 
ing for  a  long  period,  may,  as  matter  of  law. 
constitute  sufficient  notice  to  the  master  of 
the  infirmity. 

Trial  —  notice  —  Jury. 

3.  When  the  time  during  which  a  ma- 
chine has  acted  abnormally  so  as  to  be  dan- 
gerous to  operatives  has  not  been  so  long  or 
so  short  that  the  court  can,  as  matter  of 
law,  state  that  the  master  is  or  is  not 
charged  with  notice  of  its  abnormality,  in 
case  of  injury  to  an  employee,  the  question 
of  notice  is  for  the  jury.. 

Same  —  change  of  superintendents. 

4.  Notice  to  a  superintendent  of  the  char- 


Case  Note.  —  Power  of  court  to  dlitre- 
gard  teattniony  because  contrary  to 
scientific  principles. 

Altliough  it  would  seem  that  this  ques- 
tion must  have  been  one  of  more  than  occa- 
sional consideration,  a  careful  search  has 
disclosed  few  reported  cases  in  which  it  has 
been  considered.  If  there  be  such  cases 
which  do  not  appear  herein,  their  absence 
may,  perhaps,  be  ascribed  to  the  fact  that 
the  point  is  one  that  does  not  lend  itself  to, 
or,  at  least,  has  not  received,  a  regular  and 
uniform  classification. 

Since  the  result  reached  in  each  case  is 
essentially  dependent  upon  the  facts  of  that 
case,  no  working  rules  are  to  be  deduced 
from  the  cases  found.  But,  perhaps,  it 
should  be  suggested  that,  as  a  matter  of 
principle,  the  note  of  comment  on  this  ques- 
tion, a]>pended  to  Chybowski  v.  Bucyrus  Co. 
7  L.R.A. (N.S.)  357,  finds  a  measure  of  jus- 
tification   in    the    opinion    in    Fleming    v. 

NOBTHEBN  TiSSUK  PAPEB  MILL. 

It  was  held,  in  Chybowski  v.  Bucvrus  Co. 
127  Wis.  3.32,  7  L.R.A.  (N.S.)  357,  106  N.  W. 
833,  that  a  finding  by  a  jury  of  a  double 
automatic  stroke  by  a  steam  hammer  would 
be  set  aside  on  appeal,  where  the  hammer, 
weighing  1,250  pounds,  was  operated  by  a 
piston  arm,  working  in  a  cylinder,  and 
driven  by  a  pressure  of  70  to  90  pounds  of 
steam  to  the  square  inch,  which  was  con- 
trollable only  by  a  hand  lever,  and  no  defect 
was  shown  in  the  mechanism,  since  there 
could  be  no  rebound  or  double  stroke  to  a 
hammer  of  that  character  without  the  opera- 
tion of  the  controlling  lever. 

And  it  was  held,  in  Tillson  t.  Maine  C. 
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acteristica  of  a  machine,  rendering  it  spe- 
cially dangerous  to  persons  operating;  it,  will 
not  lose  its  effect  as  notice  thereof  to  the 
roaster  by  a  change  of  superintendents. 
Appeal  ^  respondent's  exceptions. 

6.  A  respondent  is  not  entitled  to  the 
benefits  of  exceptions  taken  in  the  court  be- 
low to  secure  a  new  trial  as  matter  of  right 
in  case  of  reversal,  nor  to  have  motions 
made,  but  not  passed  upon,  at  the  trial, 
considered  on  appeal. 

Same  ^  appeal  —  alternatiTe  motions. 

6.  The  granting  by  the  trial  court  of  a 
motion  to  change  answers  to  interrogatories, 
which  will  result  in  a  judgment  for  defend- 
ant, does  not  remove  from  the  case  his  al- 
ternative motion  to  set  aside  the  verdict 
and  for  new  trial,  and,  upon  reversal  for 
error  in  ruling  upon  the  first  motion,  the 
case  may  be  remanded  for  action  upon  the 
other*. 

(January  28,  1908... 


APPEAL  by  plaintiff  fr«n  a  judgment  of 
the  Circuit  Court  for  Brown  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

Statement  by  Marshall,  J.t 

Action  to  recover  compensation  for  an  in- 
jury claimed  to  have  been  caused  by  ac- 
tionable negligence  of  the  defendant. 

The  negligence  complained  of  was  the  act 
of  setting  plaintiff  to  work  at  a  machine 
for  cutting  tissue  paper  without  informing 
him  of  the  danger  to  be  faced,  knowing  that 
he  was  wholly  ignorant  of  the  fact  known 
to  it,  that  the  cutter  knife  on  the  machine, 
in  case  of  the  machine  being  improperly  ad- 
justed or  equipped  or  out  of  repair,  was 
liable  to  make  an  unexpected  downward 
movement  to  the  table  before  which  plaintiff 
was  required  to  stand,  and  on  which,  in  the 


R.  Co.  102  Me.  463,  67  Atl.  407,  that  where 
a  semaphore  lamp  had  two  red  lenses  on 
two  of  its  opposite  sides,  and  two  green 
ones  on  its  other  two  opposite  sides,  and 
the  lenses  were  double  convex,  which  con- 
verged the  rays  of  light  so  that  the  angle 
of  refraction  was  less  than  16  degrees,  and, 
in  view  of  the  natural  law  that  light  trav- 
els through  unobstructed  space  in  a  straight 
line,  testimony  that,  under  precisely  the 
same  conditions,  some  witnesses  saw,  from 
a  point  toward  which  it  was  intended  that 
the  adjustment  of  the  mechanism  of  the 
semaphore  would  insure  the  exposure  of  ei- 
ther a  red  or  a  green  light,  a  clear  red' 
light,  others  from  the  same  place  a  clear 
green  light,  and  still  others  a  confusion  of 
red  and  green,  should  be  disregarded  as  con- 
trary to  the  physical  laws  aad  facts. 

And,  it  was  held,  in  Missouri,  K.  t  T.  R. 
Co.  V.  Collier,  157  Fed.  347,  that  neither  a 
court  nor  a  jury  will  be  permitted  to  credit 
testimony  that  the  witness,  who  was  near 
the  track  when  the  collision  occurred,  saw  a 
certain  signal  given  where  cars  of  a  train  on  a 
side  track  intervened  between  the  place 
where  the  witness  stood  and  the  spot  indi- 
cated by  his  testimony  as  that  at  which  the 
signal  was  given. 

Testimony  that  an  electric  car  was  mov- 
ing so  rapidly  that,  under  ordinary  condi- 
tions of  wind  and  weather,  it  threw  up  a 
cloud  of  dust  in  advance  of  it,  so  as  to  ob- 
scure the  headlight,  was  held,  in  Zaiotuchin 
V.  Metropolitan  Street  R.  Co.  127  Mo.  App. 
677,  106  S.  W.  548,  to  be  so  opposed  to 
physical  laws  as  to  be  unworthy  of  belief. 

And,  it  was  held,  in  Montanve  v.  North- 
em  Electrical  Mfg.  Co.  127  Wis.  22,  105 
N.  W.  1043,  that  testimony  of  several  wit- 
nesses that,  from  several  months  to  a  few 
days  before  the  injury  to  plaintiff's  hand 
through  the  alleged  abnormal  movement  of 
a  punch  press,  the  machine  had  unexi>ect- 
edly  failed  in  its  automatic  and  regular  ac- 
tion, and  had  made  abnormal  drops,  was 
15  L.R.-\.(N.S.) 


only  the  basis  of  an  inference  tending  to 
show  an  insufficiency  in  the  construction  or 
repair  of  the  machine,  which  was  conclu- 
sively rebutted  by  proof  that  the  machine 
was  free  from  discoverable  defects,  so  as  to 
leave  no  question  in  that  regard  for  the 
juiy. 

But  that  testimony  of  the  plaintiff  and 
nine  others,  four  of  whom  claimed  to  be 
eyewitnesses,  to  the  effect  that  he  Mras 
thrown  from  the  back  of  the  platform  of 
a  car  toward  the  inside  of  the  curve  as  the 
car  passed  around  it  at  an  alleged  high 
rate  of  speed,  was  contrary  to  the  law  of 
centrifugal  force,  was  held,  in  Dupuis  v. 
Saginaw  Valley  Traction  Co.  146  Mich.  151. 
109  K.  W.  413,  not  to  justify  a  court  in  re- 
fusing to  submit  the  question  to  the  jury, 
as  the  court  should  not  substitute  its  judg- 
ment for  that  of  the  jury  upon  questions  of 
fact. 

And  it  was  said,  in  Fox  y.  LeComte,  2 
App.  Div.  61,  37  N.  Y.  Supp.  316,  that  no 
verdict  would  be  allowed  to  stand  where  it 
was  based  upon  the  negation  of  a  well- 
known  and  accepted  scientific  fact  of  com- 
mon knowledge,  or  on  the  existence  of  a 
physical  impossibility;  but  that,  if  the 
movement  of  the  plunger  of  a  power  press, 
without  pressure  on  the  treadles,  was  an 
impossibility,  it  was  incumbent  upon  the 
party  relying  upon  such  fact  to  establish  it. 

There  is  a  line  of  cases  which  have  to  do 
with  the  question  whether  testimony  that 
one  injured  at  a  railroad  crossing  looked 
and  listened,  but  heard  or  saw  no  train, 
should  be  discredited  where  it  is  shown 
that  if,  in  the  circumstances,  he  had  looked 
and  listened,  he  could  have  seen  and  heard 
the  train  that  injured  him.  To  include 
them  herein  would  be,  from  a  practical  view 
point,  at  least,  to  force  the  analogy  some- 
what, inasmuch  as  they  turn  upon  consider- 
ations of  i>hysical  facts  rather  than  of  scien- 
tific principles.  On  that  ground  they  are 
excluded. 
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course  of  his  work,  he  was  required  to  place 
his  hands,  so  that,  in  case  of  such  move- 
ment, the  knife  was  liable  to  cut  his  hands. 

It  was  alleged  in  the  complaint  that  the 
machine  was  operated  by  a  lever,  and  was 
so  adjusted  that  when  in  proper  condition, 
pressure  upon  the  lever  would  set  the  mech- 
anism in  motion,  connected  with  the  knife, 
causing  it  to  descend  to  the  surface  of  the 
table  and  go  back  to  its  former  position 
and  remain  there  till  the  lever  was  again 
pressed  down;  that,  under  normal  condi- 
tions, the  knife  could  not  descend  unless 
the  lever  was  pressed  down,  and  could  not 
make  a  second  downward  movement  till  the 
lever  was  again  so  pressed,  so  the  attend- 
ant, upon  the  knife  going  up  to  its  posi- 
tion of  rest,  was  safe  in  putting  his  hands 
under  it  for  the  purpose  of  removing  paper 
cut  by  the  last  downward  movement;  that 
plaintiff,  when  put  at  work,  did  not  know, 
and  had  no  reason  to  know,  that  the  knife 
would  move  otherwise  than  aforesaid;  that 
on  or  about  the  day  he  was  put  to  work 
the  machine  had  become  so  conditioned  on 
account  of  want  of  repair  or  proper  ad- 
justment or  equipment  that,  while  plaintiff 
was  in  the  due  performance  of  his  duties, 
the  knife  made  a  downward  movement  after 
the  one  immediately  following  pressure 
upon  the  lever,  which  second  movement, 
caught  plaintiff's  right  hand  and  so  wound- 
ed it  as  to  cause  him  to  lose  four  fingers  of 
that  hand. 

The  defendant  answered,  putting  in  issue 
all  allegations  respecting  the  cutter  ma- 
chine having  been  out  of  repair,  or  there 
having  been  any  abnormal  movement  of  the 
knife,  and  pleading,  familiarity  by  plaintiff 
with  the  machine,  and  further  pleading  con- 
tributory negligence. 

There  was  no  question  on  the  evidence 
but  that  plaintiff  was  wounded  by  the  cut- 
ter knife  descending  upon  his  hand  to  the 
extent  stated  in  the  complaint.  He  testified 
that  he  pressed  the  lever  down  in  the  regu- 
lar course  of  his  employment,  causing  the 
knife  to  descend,  and  that,  upon  its  going 
back  to  its  place,  where,  under  normal  con- 
ditions, it  would  have  remained  till  he  again 
put  the  lever  down,  he  reached  under  it  to 
remove  cut  paper,  and  the  knife  immedi- 
ately descended,  causing  his  injury.  The 
only  corroboration  of  his  testimony  was 
proof  of  an  exclamation  regarding  how  the 
Injury  occurred,  which  he  made  immediately 
thereafter. 

There  was  evidence  tending  to  show  that 
plaintiff  was  not  familiar  with  the  ma-, 
chine  so  as  to  have  reason  to  expect  any 
abnormal  movement  of  the  cutter  knife,  such 
as  caused  his  injury;  that  no  information 
in  that  regard  was  given  to  him  up  to  the 
time  of  such  injury. 
15  L.R.A.(N.S.) 


There  was  evidence  by  several  witnesses 
to  the  effect  that,  from  the  time  the  ma- 
chine was  put  in  operation  in  defendant's 
mill,  it  had  occasionally  operated  the  same 
as  plaintiff  claimed  it  did  on  the  occasion 
in  question,  and  that  the  superintendent  of 
the  mill  was  notified  thereof.  The  testi- 
mony was  to  the  effect  that,  from  time  to 
time,  upon  the  knife  being  put  in  motion, 
without  the  lever  being  pressed  down  a  sec- 
ond time,  the  knife  would  make  a  second  or 
more  downward  movements  and  then  go  back 
to  its  highest  point  and  stop  and  not  move 
again  except  in  response  to  a  second  pres- 
sure upon  the  lever.  There  was  evidence 
to  the  effect  that  such  an  abnormal  move- 
ment of  the  knife  was  impossible  when  the 
machine  was  in  a  proper  state  of  repair 
and  in  proper  adjustment,  and  evidence  that 
the  machine  operated  regularly  before  the 
accident  and  when  tested  several  times  there- 
after, though  nothing  was  done  to  change  it 
from  the  condition  it  was  in  when  the  ac- 
cident occurred.  There  was  no  evidence  of 
any  imperfection,  except,  perhaps,  a  slight 
wearing,  or  breaking  off,  of  a  small  piece  of 
a  projecting  casting  on  the  under  side  of 
the  lever,  designed  to  be  engaged  by  a  cast- 
ing on  the  shaft  below  upon  the  latter  mak- 
ing a  complete  revolution,  disengaging  the 
mechanism  transmitting  power  to  such  lower 
shaft  which  operated  the  knife,  and  a  slight 
wearing  off  of  one  or  two  projecting  point» 
of  such  casting  so  designed  to  engage  the 
one  on  the  lever.  There  was  some  evidence 
that  dirt  gathering  in  the  friction  clutch 
set  by  the  downward  movement  of  the  lever, 
or  the  machine  not  being  properly  oiled,  or 
worn  condition  of  such  projecting  parts,  or 
some  other  undiscoverable  cause  might  have 
prevented  the  friction  clutch  on  the  occa- 
sion in  question  from  releasing,  as  it  should 
have  done,  after  one  revolution  of  the  lower 
shaft. 

The  driving  shaft  was  armed  with  a 
clutch  collar  which,  by  the  downward  pres- 
sure of  the  lever,  was  moved  against  a  shell 
pulley  which  was  around  a  small  friction 
pulley  on  the  shaft  with  a  steel  band  be- 
tween the  inner  rim  of  the  shell  and  the 
outer  rim  of  the  friction,  so  adjusted  as, 
upon  such  collar  being  pressed  up  by  the 
downward  movement  of  the  lever,  to  tighten 
the  steel  band,  which  was  theretofore  loose, 
upon  friction  causing  the  lower  shaft  to 
put  the  cutter  knife  in  motion,  upon  the 
driving  shaft  in  the  condition  indicated, 
making  a  full  revolution,  causing  the  knife 
to  make  a  full  movement,  the  casting  de- 
signed to  strike  the  upper  part  of  the  lever 
as  aforesaid  would  come  to  its  place,  strike 
the  projecting  point  upon  the  lever,  throw 
it  up,  causing  the  clutch  collar  to  move  back 
from  the  shell  pulley,  disengaging  the  mech- 
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anism  which  pressed  the  band  against  the 
friction  pulley,  allowing  such  band,  which 
was  constructed  to  that  end,  to  open  suffi- 
ciently to  cease  transmitting  power  to  the 
lower  shaft  and  to  put  in  play  a  brake  so 
as  to  prevent  the  momentum  of  such  shaft 
and  its  connections  from  causing  any  move- 
ment of  the  Icnife  after  such  release. 

It  was  absolutely  necessary,  in  order  that 
the  knife  should  come  to  a  rest  after  hav- 
ing descended  and  gone  back  to  its  highest 
point,  that  the  steel  band  should  open  and 
become  free  from  the  friction  pulley.  Any- 
thing which  would  prevent  such  disenga- 
ing  of  the  band  would  cause  an  abnormal 
movement  of  the  knife;  and  anything  which 
would  prevent  the  brake  from  properly  act- 
ing would  be  liable  to  cause  the  knife  to 
overrun,  but  not  to  make  a  full  movement, 
and  then  come  to  a  stop.  The  tendency  was, 
in  case  of  such  an  overrun,  for  the  knife  to 
stay  down  till  put  in  motion  again  by  a  re- 
setting of  the  friction.  Ordinarily,  upon 
the  knife  being  put  in  motion,  the  mechan- 
ism designed  to  raise  the  lever  was  bound 
to  do  it,  automatically,  upon  one  revolution 
of  the  driving  shaft  being  completed,  caus- 
ing one  full  movement  of  the  knife,  and,  in 
case  of  the  lever  being  so  raised,  the  mech- 
ism  was  such  that  the  clntch  collar  would, 
necessarily,  be  forced  back  and  the  steel 
band  would  necessarily  cease  to  engage  the 
pulley  inside  the  shell,  if  everything  was  in 
proper  adjustment. 

The  jury  rendered  the  following  verdict: 

"1st  Question:  Was  the  plaintiff,  while 
in  the  defendant's  employ,  on  July  22,  1904, 
injured  by  having  the  four  fingers  on  his 
right  hand  cut  off  by  the  knife  on  a  paper 
cutter  which  he  was  operating? 

"Answer :     Yes. 

"2d  Question :  Were  the  plaintiff's  fingers 
so  cut  off  by  the  knife  coming  down  a  sec- 
ond time,  after  the  plaintiff  had  last  pressed 
the  lever  f 

"Answer :    Yes. 

"3d  Question :  If  your  answer  to  the  last 
question  should  be  'Yes,'  then  answer  this : 
Was  said  machine  liable  to  get  in  a  condi- 
tion in  which,  when  being  used,  the  knife 
would  come  down  to  the  table  a  second  time, 
immediately  following  a  single  pressure  of 
the  lever,  and  then  thereafter  continue  to 
work  all  right  T 

"Answer :     Yes. 

"4th  Question:  If  you  answer  the  3d 
question  'Yes,'  then  answer  this :  Did  the  de- 
fendant know  that  said  machine  was  liable 
to  get  in  such  condition  before  the  plaintiff 
was  injured? 

"Answer:     No. 

"5th  Question:  If  you  answer  the  4th 
question  'No,'  then  answer  this:  Had  said 
machine  so  operated  for  such  length  of  time 
15  L.R.A.(N.S.) 


that  said  defendant,  in  exercise  of  ordi- 
nary care,  should  have  known  that  said  ma- 
chine was  liable  to  get  in  said  condition  be- 
fore the  plaintiff  was  injured? 

"Answer :     Yes. 

"6th  Question :  If  your  answer  to  the  4th 
or  5th  question  should  be  'Yes,'  then  answer 
this :  Did  the  defendant,  at  any  time  before 
his  injury,  explain  to  and  warn  the  plaintiff 
against  the  danger  to  a  person  using  said 
machine  for  cutting  paper  rolls,  from  the 
liability  of  said  knife  to  come  down  a  sec- 
ond time  after  one  push  of  the  lever? 

"Answer  (by  the  court)  :     No. 

"7th  Question :  If  your  answer  to  the  2d, 
3d,  and  either  the  4th  or  5th  questions 
should  be  'Yes,'  then  answer  this:  Was  said 
defendant  negligent  in  not  explaining  to  and 
warning  said  plaintiff  against  said  danger? 

"Answer :    Yes. 

"8th  Question:  If  you  answer  the  last 
(7th)  question  Yes,  then  answer  this:  Was 
said  negligence  the  proxinuite  cause  of  the 
plaintiff's  injury? 

"Answer :     Yes. 

"9th  Question:  Was  the  plaintiff  negli- 
gent in  any  particular  which  contributed  to 
his  injury? 

"Answer:     No. 

"10th  Question:  At  what  amount  do  you 
assess  the  plaintiff's  damages  as  the  direct 
and   proximate  consequence  of  his  injury? 

"Answer:  Five  thousand  dollars  ($5.- 
000). 

"1 1th  Question :  If  you  should  answer  the 
second  question  'Yes,'  then  answer  this :  Was 
a  cause  of  said  knife  coming  down  the 
second  time 

dirt   on   the    friction   clutch    resulting 

from  the  machine  not  being  kept  clean? 

"Answer: 
the  machine  not  being  properly  oiled? 

"Answer: 

some  substance  getting  on  the  friction 

clutch  although  the  machine  was  kept  clean  ? 

"Answer : 
the  worn  condition  of  the  dog? 

"Answer: 
some  cause  not  disclosed  by  the  testi- 
mony? 

"Answer:  We  cannot  answer  the  above 
que!«tion  categorically,  but  we  find  that  some 
one  or  more  of  the  above  causes  caused  the 
knife  to  come  down  a  second  time  with  one 
pressure  of  the  lever." 

Defendant  moved  the  court  to  change  ths 
answer  to  the  second  question  from  "Yas" 
to  "No,"  and  to  likewise  change  the  answers 
to  the  third  question,  fifth  question,  seventh 
and  eighth  questions,  and  to  make  seme 
other  changes,  upon  the  ground  that  such 
course  was  required  by  the  undisputed  evi- 
dence, and  further  moved  that,  upon  such 
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cbangM  being  made,  judgment  should  be  ren- 
dered in  defendant's  favor. 

As  an  alternative  motion,  defendant's 
counsel  moved  the  court  to  set  aside  the  ver- 
dict, and  for  a  new  trial  up<»  several 
grounds. 

The  motion  to  change  the  answers  to  the 
third,  fifth,  and  seventh  questions  was  grant- 
ed upon  the  ground  that  the  evidence  dem- 
onstrated that  the  cutter  machine  was  in 
perfect  working  order  and  that  testimony 
as  to  abnormal  movements  of  the  knife  hav- 
ing occurred  from  time  to  time  before  the 
accident  was  so  highly  improbable  as  not 
to  be  worthy  of  belief;  that  there  was  no 
testimony  establishing  to  any  reasonable  cer- 
tainty, under  any  view  of  the  case,  any 
cause  for  the  abnormal  movement  of  the 
machine  claimed  to  have  occurred  at  the 
time  of  the  injury,  and  that  undisputed  ev- 
idence as  to  the  operation  of  the  machine 
before  the  accident  and  thereafter  effectually 
rebutted  any  presumption  of  improper  con- 
dition of  the  machine  at  the  time  of  the  ac- 
cident, unless  it  was  some  unexpected  dif- 
fleully  which  occurred  just  before  the  acci- 
dent, and  which  was  remedied  immediately 
thereafter  or  before  the  machine  was  again 
put  in  operation.  The  court  further  inti- 
mated as  to  the  fifth  question,  without  de- 
ciding, that,  if  the  fact  be  that  prior  to  the 
accident  the  machine  had,  from  time  to  time, 
operated  irregularly,  it  was,  so  far  as  indi- 
cated by  the  evidence,  witnessed  by  the  at- 
tendant only;  and  as  there  was  no  evidence 
that  information  thereof  actually  reached 
the  defendant,  it  was  not  chaigeable  with 
knowledge  thereof;  that  the  doctrine  of  con- 
structive notice  does  not  apply  to  the  case. 

The  court  refused  to  disturb  the  answer 
to  the  second  question,  upon  the  grotind  that 
there  might  have  been  some  defect  in  the 
machine  caused  immediately  before  and  ex- 
isting at  the  time  of  the  accident,  producing 
the  abnormal  motion  of  the  knife,  which  was 
remedied  before  it  was  again  put  in  opera- 
tion; that,  if  the  knife  did  come  down  twice 
at  the  time  of  the  accident,  and  nothing  was 
done  to  the  machine  before  it  was  again  put 
in  operation,  it  would  impeach  the  testimony 
that  it  worked  all  right  thereafter;  and  if 
it  be  true  that  it  then  worked  all  right 
without  anything  having  been  done  thereto, 
that  would  impeach  the  testimony  that  the 
knife  made  the  second  movement  testified 
to  by  the  plaintiff,  and  that,  as  between  the 
two  situations,  the  verdict  of  the  jury  should 
stand.  Judgment  on  the  verdict  as  corrected 
was  rendered  in  defendant's  favor. 

Messrs.  Wlgman,   Kartln,   Sk  Martin, 

for  appellant: 

Where  the  accident  is  such  as,  in  the  or- 
dinary course  of  things,  does  not  happen  if 
IS  LJIA.(N.S.)  4S 


those  who  have  the  management  use  proper 
care,  the  accident  itself  affords  reasonable 
evidence,  in  the  absence  of  satisfactory  ex- 
planation repelling,  of  the  master's  negli- 
gence. 

Cummings  ▼.  National  Furnace  Co.  60 
Wis.  603,  18  N.  W.  742,  20  N.  W.  665; 
Stacy  V.  Milwaukee,  L.  S.  ft  W.  R.  Co.  86 
Wis.  225,  64  N.  W.  779;  Vorbrich  v.  Gen- 
der &  P.  Mfg.  Co.  96  Wis.  277,  71  N.  W. 
434;  Carroll  v.  Chicago,  B.  ft  N.  R.  Co.  99 
Wis.  399,  67  Am.  St.  Rep.  872,  76  N.  W. 
176;  Spille  v.  Wisconsin  Bridge  ft  Iron  Co. 
106  Wis.  340,  81  N.  W.  397;  Musbach  v. 
Wisconsin  Chair  Co.  108  Wis.  67,  84  N.  W. 
36;  Beyersdorf  v.  Cream  City  Sash  ft  Door 
Co.  109  Wis.  466,  84  N.  W.  860;  Sehnltz  v. 
Chicago,  M.  ft  St.  P.  R.  Co.  116  Wis.  31, 
92  N.  W.  377. 

Messrs.  Greene,  FalrdiUd,  North,  A 
Parker,  for  respondent: 

Defendant  had  no  actual  or  constructive 
notice  before  the  accident  that  the  machine 
had  gotten  out  of  order. 

Howard  v.  Beldenville  Lumber  Co.  129 
Wis.  98,  108  N.  W.  48;  26  Cyc.  Law  ft 
Proc.  p.  1141. 

The  defect  in  the  machine  causing  the 
injury  must  be  a  discoverable  defect,— one 
that  may  be  pointed  out, — and  defendant 
be  put  in  fault  as  to  its  existence,  as  the 
proximate  cause  of  the  injury. 

Vorbrich  v.  Gender  ft  P.  Mfg.  Co.  96  Wis. 
277,  71  N.  W.  434;  Montanye  v.  Northern 
Electrical  M^.  Co.  127  Wis.  22,  106  N.  W. 
1043;  Chybowski  t.  Bucyms  Co.  127  Wis. 
332,  7  L.R.A.(N.S.)  367,  106  N.  W.  833; 
Morrison  t.  Phillips  ft  C.  Constr.  Co.  44 
Wis.  405,  28  Am.  Rep.  699;  Dingley  v.  Star 
Knitting  Co.  134  N.  Y.  663,  32  N.  E.  35; 
Patton  V.  Texas  ft  P.  R.  Co.  179  U.  S.  668, 
46  L.  ed.  361,  21  Sup.  Ct  Rep.  276. 

Actionable  n^ligence  requires  discovera- 
ble defects. 

Dingley  v.  Star  Knitting  Co.  134  N.  T. 
552,  32  N.  E.  36;  Montanye  v.  Northern  Elec- 
trical Mfg.  Co.  supra;  Redmond  v.  Delta 
Lumber  Co.  96  Mich.  645,  55  N.  W.  1004; 
Louisville  ft  N.  R.  Co.  v.  Binion,  98  Ala. 
670,  14  So.  619;  Davidson  v.  Davidson,  46 
Minn.  117,  48  N.  W.  660;  Hyer  v.  Janes- 
ville,  101  Wis.  371,  77  N.  W.  729;  Cowan 
V.  Umbagog  Pulp  Co.  91  Me.  26,  39  Atl. 
340;  Carnegie  Steel  Co.  t.  Byers,  8  L.R.A. 
(N.S.)  677,  82  C.  C.  A.  116,  149  Fed.  667; 
Looney  v.  Metropolitan  R.  Co.  200  U.  S. 
480,  50  L.  ed.  564,  26  Sup.  Ct.  Rep.  303; 
South  Baltimore  Car  Works  v.  Schaefer,  90 
Md.  88,  94  Am.  St.  Rep.  660,  63  Atl.  666. 

Knowledge  by  defendant  that  the  machine 
was  in  any  unsafe  omdition  at  the  time  of 
the  accident  is  not  shown. 

Dahike  v.  Illinois  Steel  Co.  100  Wis.  431, 
76  N.  W.  362;  HcClarney  t.  Chicago,  M.  ft 
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St.  p.  R.  Co.  80  Wis.  277,  49  N.  W.  963; 
Block  V.  Milwaukee  Street  R.  Co.  89  Wis. 
378,  27  L.R.A.  365,  46  Am.  St.  Rep. 
849,  61  N.  W.  1101;  McGowan  t.  Chicago 
&  N.  W.  R.  Co.  91  Wis.  147,  64  N.  W.  891; 
Davis  T.  Chicago,  M.  A,  St.  P.  R.  Co.  93 
Wis.  470,  33  L.R.A.  654,  57  Am.  St.  Rep. 
935,  67  N.  W.  16,  1132. 

Mere  lapse  of  time  did  not  charge  knowl- 
edge. 

Walkowski  t.  Penokee  &  6.  Consol.  Mines, 
115  Mich.  629,  41  L.R.A.  33,  73  N.  W.  895; 
Lee  V.  Michigan  C.  R.  Co.  87  Mich.  674,  49 
N.  W.  909;  Cameron  v.  New  York  C.  &  H. 
R.  R.  Co.  145  N.  Y.  404,  40  N.  E.  1 ;  Cregan 
V.  Marston,  126  N.  Y.  568,  22  Am.  St.  Rep. 
854,  27  N.  E.  952;  1  Wigmore,  Ev.  §  252. 

If  an  extra  cut  of  the  knife  actually  oc- 
curred in  the  manner  and  under  the  circum- 
stances claimed  hj  plain^iiff,  it  was  a  pure 
accident. 

1  Words  &  Phrases,  62;  Chicago,  R.  I.  t 
P.  R.  Co.  V.  Rhoades,  64  Kan.  553,  68  Pac. 
58;  Wabash,  St.  L.  *  P.  R.  Co.  v.  Locke, 
112  Ind.  404,  2  Am.  St.  Rep.  193,  14  N.  E. 
391;  Morrison  v.  Phillips  &  C.  Constr.  Co. 
44  Wis.  405,  28  Am.  Rep.  599;  Coyle  v. 
A.  A.  Griffing  Iron  Co.  62  K.  J.  L.  640,  41 
Atl.  680. 

Marshall,  J.,  delivered  the  opinion  of 
th6  court: 

Did  the  court  err  in  holding  that  the  evi- 
dence was  not  sufficient  to  support  the  an- 
swer of  the  jury  to  the  third  question?  Each 
of  six  apparently  disinterested  and  credible 
witnesses  testified  that  he  worked  at  the 
cutter  machine  before  appellant  was  injured, 
and  that  occasionally  the  knife  made  a  sec- 
ond downward  movement  with  one  pressure 
of  the  lever.  Some  of  the  witnesses  testified 
that,  at  times,  the  knife  would  make  more 
than  a  second  such  movement.  Others  testi- 
fied that,  upon  the  machine  so  operating, 
some  readjustment  was  made,  and  then  that 
it  ran  all  right;  and  still  others  testified 
that,  after  making  one  second  downward 
movement,  it  was  liable  to  run  regular  as 
before  without  any  readjustment. 

The  testimony  of  David  Robinson  is  a  fair 
sample  of  that  of  the  other  witnesses.  It  is, 
in  substance,  as  follows:  "I  worked  at  the 
paper-cutter  machine  before  Fleming  was  in- 
jured. The  knife  came  down  a  second  time 
more  than  once  while  I  worked  with  the  ma- 
chine. I  should  say  it  did  three  times.  The 
second  drop  was  not  in  response  to  a  second 
pressure  upon  the  lever." 

Arthur  Howarth  testified  that  he  worked 
with  the  machine,  and  that  the  knife  would 
occasionally  make  a  second  downward  move- 
ment; sometimes  once,  twice,  or  three  times 
in  succession,  usually  in  the  morning.-  That 
15  LJEl.A.(N.S.) 


it  did  so  sometimes  on  two  or  three  occa- 
sions in  a  week. 

Oliver  Latour  testified  substantially  th* 
same  way.  He  said  that  at  times  the  knife 
would  repeat  more  than  once  in  response  to 
one  pressure  upon  the  lever.  That  it  would 
go  down  a  second  or  third  time,  stopping 
on  the  last  occasion  before  it  got  clear  down, 
and  that  he  spoke  to  James  Salters,  who 
was  the  superintendent,  about  it. 

There  was  a  large  amount  of  the  class  of 
testimony  indicated  in  connection  with  the 
evidence  of  appellant  that  his  injury  was 
caused  by  a  second  unexpected  downward 
movement  of  the  knife,  and  evidence  con- 
flicting therewith.  The  evidence  as  a  whole 
was  uncontroverted  that  the  abnormal  move- 
ment of  the  knife  testified  to  by  appellant,  if 
it  occurred,  happened  under  the  same  condi- 
tions as  those  said  to  have  occurred  prior  to 
the  accident.  It  must  be  conceded  that,  if 
the  evidence  of  this  large  number  of  wit- 
nesses is  credible,  a  strong  case  was  made 
that  the  cutter  knife,  during  all  the  time  the 
machine  was  used  in  the  mill,  covering  a 
period  of  some  four  years,  was  accustomed 
to  operate  as  it  did  when  appellant  was  in- 
jured. The  upshot  of  the  matter  is  that  six, 
at  least,  apparently  fair  witnesses,  probably 
committed  perjury,  or  there  was  room  in 
the  evidence  for  the  jury's  answer  to  the 
third  question. 

The  trial  judge  met  the  situation  stated, 
as  indicated  in  the  history  of  the  case,  by 
holding  that,  since  there  was  no  evidence  of 
any  specific  defect  in  the  machine  to  which 
the  abnormal  movements  of  the  knife  could 
be  attributed,  and  it  appeared  to  be  physic- 
ally impossible  for  such  knife  to  make  such 
a.  second  or  third  downward  movement  as 
the  witnesses  testified  occurred,  their  testi- 
mony was  not  worthy  of  belief;  that  the 
same  was  contrary  to  "nature's  imchanging 
and  unchangeable  laws  and  the  unvarying 
and  invariable  principles  of  mechanics,"  and 
so  could  not  be  true. 

The  judge  had  very  superior  advantages, 
it  must  be  admitted,  for  determining  wheth- 
er the  witnesses  testified  to  the  truth.  He 
saw  the  machine  and  its  mode  of  operating, 
and  thus  had  the  best  opportunity  that  could 
well  be  afforded  for  fully  understanding  the 
evidence,  and,  in  the  light  thereof,  he 
reached  the  conclusion  that,  upon  the  shaft 
operating  the  cutter  knife  making  one  com- 
plete revolution,  the  lever,  which  was  pressed 
down  to  start  it  in  motion,  would  necessarily 
be  thrown  up,  positively  causing  the  clutch 
to  slide  away  from  the  shell,  when,  instant- 
ly, the  steel  band  would,  necessarily,  cease  to 
engage  the  friction  tind  the  brake  would  be 
set,  compelling  the  knife  to  remain  motion- 
less at  its  highest  point  from  the  cuMer 
table,  where  it  would  necessarily  remain  till 
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the  clutch  was  again  pushed  against  the 
revolving  shell  by  another  downward  move- 
ment of  the  lever. 

After  giving  full  weight,  as  we  must,  to 
the  circumstance  that  the  judge  had  the  su- 
perior advantage  mentioned,  and  the  rule 
that,  in  such  a  situation,  a  trial  judge's 
conclusion  should  not  be  disturbed  except 
upon  its  appearing  to  be  clearly  wrong 
(Powell  V.  Ashland  Iron  &.  Steel  Co.  98  Wis. 
35,  73  N.  W.  673;  Nolan  v.  Kroening,  130 
Wis.  79,  109  N.  W.  963),  it  is  the  opinion 
of  the  court  that  the  very  large  amount  of 
evidence  from  the  mouths  of  the  witnesses, 
to  the  effect  that  the  cutter  machine  did  in 
fact  operate  exactly  as  the  jury  found,  is 
not  wholly  impeached. 

True,  if  the  mechanism  of  the  machine  was 
such  as  to  render  the  abnormal  movement 
of  the  knife  claimed  to  have  happened  im- 
possible, then  the  testimony  of  any  number 
of  witnesses  that  it  did  make  such  a  move- 
ment would  not  warrant  the  jury's  finding. 
True,  also,  ordinarily,  testimony  that  a  ma- 
chine made  an  unexpected  movement  which 
it  could  not  have  made  if  properly  adjusted 
and  in  a  proper  state  of  repair,  is  unworthy 
of  belief  in  the  face  of  a  clear  case  that 
the  machine  uniformly,  before  and  after  the 
alleged  unexpected  movement,  without  any- 
thing being  done  to  change  it  in  any  way, 
ran  all  right,  and  there  was  no  discoverable 
defect  therein.  Vorbrich  v.  Geuder  &  P. 
Mfg.  Co.  96  Wis.  277,  71  N.  W.  434;  Chy- 
bowski  V.  Bucyrus  Co.  127  Wis.  332,  7  L.R.A. 
(N.S.)  357,  106  N.  W.  833;  Dingley  v.  Star 
Knitting  Co.  134  N.  Y.  66Z,  32  N.  E.  36; 
Redmond  v.  Delta  Lumber  Co.  96  Mich.  545, 
55  N.  W.  1004.  It  is  to  be  noted  that  in  all, 
or  substantially  all,  cases  of  the  character 
of  those  cited,  there  was  but  one  or  a  few 
unexpected  or  abnormal  movements  claimed 
to  have  occurred, — one  happening  at  the 
time  of  the  accident, — and  the  occurrence 
itself  was  relied  upon  to  show  imperfection 
in  original  construction,  or  some  want  of 
repair  of  the  apparatus,  the  doctrine  res 
ipsa  loquitur  being  invoked.  However,  it 
must  be  confessed  that  ordinarily  a  physical 
situation  which  would  unquestionably  im- 
peach the  evidence  of  one  witness  would  like- 
wise impeach  evidence  of  the  same  character 
of  any  number  of  witnesses.  It  is  nevertheless 
true  that,  under  some  circumstances,  what 
might  appear  to  one  impossible,  supported 
by  the  testimony  of  a  single  interested  wit- 
ness, as  was  the  case  in  most  of  the  authori- 
tie"  referred  to*  and  others  of  like  char- 
acter, might  not  so  appear  upon  an  investi- 
gation stimulated  by  the  testimony  of  so 
large  a  number  of  apparently  disinterested 
witnesses  as  to  render  it  at  least  next  to 
impossible  that  they  all  testified  falsely. 

Facing  the  testimony  of  the  numerous  wit- 
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nesses  here  as  to  what  did  in  fact  occur,  not 
once  or  twice  only,  but  many  times  during  a 
period  of  years,  after  the  most  careful  consid- 
eration thereof  and  study  of  the  whole  situ- 
ation, and  with  due  regard  to  the  decision 
of  the  learned  circuit  judge,  the  opinion  has 
been  reached  by  the  court  that  the  abnormal 
movements  of  the  machine  claimed  to  have 
happened  may  have  occurred.  The  wit- 
nesses could  not  have  been  mistaken.  They 
testified  to  the  truth  or  they  individually 
knowingly  testified  falsely.  The  machine 
was  obviously  of  a  somewhat  complicated 
character.  The  most  accurate  adjustment  of 
many  parts  of  many  kinds  was  required  to 
produce  instant  and  certain  operation  of  the 
entire  combination  and  bring  about,  under 
all  conditions  of  work,  the  particular  result 
designed  and  none  other.  The  jury  saw  the 
apparatus.  They  had  all  the  facilities  which 
the  circuit  judge  had  for  discovering  the 
truth,  and  were  probably  quite  as  capable  aa 
he  was  of  determining  whether  it  was  pos- 
sible for  the  machine  to  repeat  as  claimed. 

In  submitting  the  second  question  the 
learned  circuit  judge  so  fenced  it  about  as 
to  center  the  thought  of  the  jury  upon  the 
precise  point  o(_  whether  it  was  possible  for 
the  machine,  assuming  that  it  was  in  per- 
fect condition,  by  reason  of  some  interfer- 
ence operating  for  an  instant  only,  to  run 
regular  up  to  such  instant  and  then  make  an 
abnormal  movement  as  claimed,  and  imme- 
diately thereafter  run  r^ular  again  with- 
out anything  being  done  to  remedy  the  in- 
terference, except  such  as  might  occur  auto- 
matically. To  make  it  doubly  sure  that  the 
dominant  question  would  not  be  lost  sight  of, 
they  were  instructed  as  to  the  third  question 
that,  in  case  of  an  affirmative  answer  to 
the  second,  they  would  necessarily  have  de- 
cided that  it  was  within  reasonable  proba- 
bility that  the  machine  might  have  operated 
as  claimed  by  the  various  witnesses.  In  that 
situation  the  jury  decided  that  the  evidence 
of  such  witnesses  was  credible,  and  that  what 
they  claimed  was  the  truth  to  a  reasonable 
certainty. 

Under  all  the  circumstances,  it  is  the 
opinion  of  the  court,  as  indicated,  that  such 
dominant  influence  cannot  well  be  given  the 
decision  of  the  circuit  judge  on  the  question 
of  fact  as  to  override  the  decision  of  the 
jury.  Within  the  rule  of  Powell  v.  Ashland 
Iron  &  Steel  Co.  supra,  and  similar  cases,  it 
is  considered  that  the  former  is  clearly 
wrong.  Though  the  machine  was  in  proper 
condition,  and,  when  operated  merely  to  ex- 
hibit its  movements,  no  work  being  done,  it 
would  run  regular  with  absolute  certainty, 
under  working  conditions  it  might,  within 
reasonable  probabilities,  occasionally,  be- 
cause of  being  affected  by  dirt  or  want  of  oil 
or  by  being  fouled  with  dirt  and  oil  form- 
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ing  a  sticky  substance,  or  from  some  other 
interference,  repeat  the  motion  of  the  knife 
as  claimed.  It  is  not  considered  that,  in 
order  to  come  to  such  conclusion,  it  is  neces- 
sary to  reach  a  decision  as  to  there  having 
been  any  specific  defect  in  the  machine,  dis- 
coverable by  inspection,  or  that  there  was 
any  defect  in  the  apparatus,  strictly  speak- 
ing. The  case  was  submitted  to  the  jury  up- 
on the  theory  that,  if  there  were  any  inher- 
ent infirmity  in  the  apparatus,  rendering  it 
liable  to  habitually,  so  to  speak,  not  neces- 
sarily frequently,  but  occasionally,  under 
working  conditions,  make  the  dangerous  ab- 
normal movements  testified  to,  that  war- 
ranted an  affirmative  answer  to  the  third 
question.  -  We  approve  of  such  submission, 
and  hold  that  the  result  should  not  have 
been  disturbed  upon  the  ground  of  impossi- 
bility of  the  alleged  occurrences  having  hap- 
pened. 

In  Tteching  the  foregoing  conclusion  we 
have  not  overlooked  the  direct  evideno:  that 
the  machine  could  not  have  operated  as  ap- 
pellant's witnesses  claimed,  and  other  evi- 
dence tending  to  show  that  it  did  not  so  op- 
erate. Such  conclusion  does  not  reach  the 
question  of  whether,  had  the  court  set  the 
verdict  aside  as  contrary  to  the  weight  of 
the  evidence  and  granted  a  new  trial,  the 
ruling  could  properly  be  disturbed.  That 
question  is  not  here  since  it  has  not  yet 
been  closed  in  the  court  below  unless  by  per- 
manent displacement  by  the  granting  of  re- 
spondent's primary  motion.  That  matter  we 
will  refer  to  later. 

Respondent's  counsel  excepted  to  the  re- 
fusal to  change  the  answer  of  the  jury  to 
the  second  question.  That  exception  is  re- 
lied upon  in  support  of  the  judgment.  If 
the  answer  should  have  been  changed,  as 
requested,  then  the  judgment  is  right  ir- 
respective of  any  other  question  in  the  case. 
Such  exception  is  grounded  on  the  reason 
given  by  the  court  to  support  the  ruling  as 
to  the  third  question,  which  we  have  con- 
demned. The  fatal  infirmity  in  the  ruling 
as  to  the  third  question  is  likewise  oper- 
ative against  respondent's  exception  as  to 
the  ruling  respecting  the  second  question. 

We  have  not  been  able  to  understand  how 
the  answer  to  the  second  question,  based,  as 
it  was,  as  the  jury  understood  the  case,  upon 
the  theory  that  it  was  within  reasonable 
probabilities  that  the  knife  repeated,  as 
claimed,  could  logically  have  been  allowed  to 
stand,  while  the  answer  to  the  third  ques- 
tion, based  upon  the  same  support,  was 
changed,  making  the  two  answers  in  the  per- 
fected verdict  opposed  to  each  other. 

There  can  be  no  mistake  but  that  the  an- 
swer to  the  second  question  was  made  to 
turn  with  the  jury,  as  we  have  indicated. 
They  were  in  effect  told  that  an  answer  in 
15  L.IU^(N.S.) 


the  affirmative  to  the  second  question  would 
justify,  if  it  did  not  require,  a  like  answer  to 
the  third  question,  as  will  be  seen  by  refer- 
ring to  the  instructions  as  to  the  former  in 
connection  with  those  as  to  the  latter.  Here 
is  the  language  first  used.  Its  meaning  is 
unmistakable : 

"But,  if  you  are  satisfied  from  the  whole 
testimony  in  the  case  that  it  was  possible 
for  the  machine  to  be  in  that  condition  to 
work  all  right  immediately  before,  and  again 
immediately  after,  the  time  in  question,  and 
because  of  some  temporary  condition  exist- 
ing at  the  moment,  and  then  ceased  to  exist 
before  the  next  push  of  the  lever,  the  ma- 
chine could  work  as  the  plaintiff  claims, 
then  it  is  left  a  question  for  you  to  deter- 
mine, from  all  the  testimony  in  the  case, 
whether  it  did  so  operate,  whether  the  knife 
did  come  down  a  second  time,  as  claimed 
by  the  plaintiff  at  the  time  he  was  injured." 

Then  follows  this  as  to  the  third  question : 

"You  will  only  reach  this  question,  as  I 
said  before,  in  case  you  have  answered  the 
second  question,  Tes;'  and  should  you  so  an- 
swer this  question,  the  second  question,  you 
will  have  necessarily  found  that  it  was  pos- 
sible that  it  could  so  operate." 

The  learned  court  reversed  the  answer  to 
the  fifth  question  by  which  the  jury  found 
that  the  machine  had  operated  irregularly  as 
to  secondary  movements  of  the  knife  for 
such  length  of  time  that  defendant,  in  the 
exercise  of  ordinary  care,  should  have  known 
it  was  liable  to  g^et  in  said  condition  before 
the  plaintiff  was  injured.  That  ruling,  pri- 
marily, went  upon  the  ground  that  it  was 
called  for  by  the  court's  action  as  to  the 
third  question.  As  such  action  cannot  stand, 
the  consequential  ruling  indicated  must  fall 
also. 

True,  the  court  further  raised  the  ques- 
tion, without  deciding  it,  as  to  whether  the 
abnormal  movements  of  the  knife,  if  they  oc- 
curred, were  evidence  of  notice  other  than  to 
the  persons  who  witnessed  them.  One  such 
circumstance,  or  several,  not  attributable 
to  any  defect  which  would  become  apparent 
by  reasonable  inspection,  or  any  defect  at 
all,  strictly  so-called,  might  not  be  sufficient 
to  charge  the  employer  with  notice  of  any 
imperfection  in  a  machine,  but  an  inherent 
infinnity,  rendering  the  apparatus  liable  to 
make  unexpected,  abnormal,  and  dangerous 
movements,  as  demonstrated  by  actual  occur- 
rences, commencing  with  the  inception  of  its 
use,  and  continuing  for  a  long  period,  might 
be  sufiicient  evidence  of  notice  of  such  in- 
firmity. It  is  considered  that  the  period 
might  be  so  long  as  to  so  operate  as  a  mat- 
ter of  law.  No  authority  squarely  with  the 
situation  here  is  cited  to  the  contrary  by  re- 
spondent's counsel,  and  none  supporting  the 
proposition,  squarely,  by  appeUuit's  counsel. 
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nor  do  we  find  any  case  law  covering  the 
precise  question  under  the  same  or  similar 
circumstances.  But,  on  principle,  the  char- 
acteristics of  a  machine,  ordinarily  safe,  as 
to  dangers  peculiar  to  its  use,  especially  aft- 
er the  same  has  been  in  operation  for  a  long 
period  of  time,  may  reasonably  be  regarded 
as  within  the  knowledge  of  the  person 
charged  with  the  duty  to  exercise  ordinary 
care  for  the  safety  of  those  employed  to  attend 
it.  When  the  proof  of  notice  would  be  thus 
circumstantially  complete,  it  must  vary  with 
the  facts  of  each  particular  situation.  As  to 
dangers  incident  to  the  use  of  all  machines 
of  the  kind,  the  employer  would  doubtless  be 
chargeable  with  notice  from  the  start;  and 
as  to  dangers  peculiar  to  the  particular  ma- 
chine, a  short  period  of  time  or  a  long  period 
might,  according  to  circumstances,  be  suffi- 
cient. The  time  , might  be  so  short  as  to 
leave  the  employer  without  notice  as  a  mat- 
ter of  law,  and  might  be  so  long  as  to  charge 
him  with  notice  as  a  matter  of  law.  Ordi- 
narily the  question  would  be  one  for  the 
jury. 

It  is  the  opinion  of  the  court  that  Vor- 
brich  V.  Geuder  &,  P.  Mfg.  Co.  supra,  Car- 
negie Steel  Co.  V.  Byers,  8  L.R.A.(N.S.) 
677,  82  C.  C.  A,  115,  149  Fed.  667-669,  and 
like  cases  relied  upon  by  respondent's  coun- 
sel as  showing  that  abnormal  movements  of 
a  machine  do  not  suggest  the  existence  of 
defects  which  are  not  discoverable  by  the 
exercise  of  ordinary  care,  do  not  apply  here. 
As  indicated,  this  case  was  not  submitted  to 
the  jury  to  decide  as  to  whether  the  machine 
had  such  defects,  but  as  to  whether,  conced- 
ing it  was  perfect  in  its  parts  and  adjust- 
ment, it  was  of  such  a  character  that,  under 
conditions  created  by  actual  work,  notwith- 
standing such  attention  as  was  ordinarily 
given  thereto,  it  might  be  that  it  would  oc- 
casionally make  an  abnormal  movement  such 
as  was  claimed  to  have  been  made,  not  from 
any  defect  strictly  so-called,  not  from  any  want 
of  repair  in  the  ordinary  sense,  but,  as  indi- 
cated, an  infirmity  inherent  in  the  very  na- 
ture of  the  contrivance. 

Neither  does  it  seem  that  Dahlke  t. 
Illinois  Steel  Co.  100  Wis.  431,  7«  N.  W. 
.362,  and  similar  cases  holding  that  an  em- 
ployer is  not  required  to  inform  his  servants 
of  special  dangers  in  working  with  ma- 
chinery which  are  liable  to  exist  under  con- 
ditions not  reasonably  to  be  apprehended, 
apply  to  this  case,  except  in  support  of  the 
conclusion  we  have  reached.  If  the  cutter 
machine  did  occasionally  operate  abnormally 
when  in  actual  service,  and  that  such  oc- 
casional abnormal  operation  was  habitual 
and  inherent  in  the  very  nature  of  the  con- 
trivance when  in  service,  then  the  conditions 
producing  such  movements  were  reasonably 
to  be  apprehended. 
15  L.R.A.(N.S.) 


Again,  we  are  unable  to  see  how  Wal- 
kowski  V.  Penokee  &  G.  Consol.  Mines,  115 
Mich.  629,  41  L.R.A.  33,  73  N.  W.  895; 
Cameron  v.  New  York  C.  ft  H.  R.  R.  Co. 
146  N.  Y.  404,  40  N.  E.  1 ;  Cregan  v.  Mars- 
ton,  120  N.  Y.  568,  22  Am.  St.  Rep.  854,  27 
N.  E.  952,  and  similar  cases,  support  the 
claim  that  abnormal  operations  at  times,  un- 
der working  conditions,  of  an  ordinarily  per- 
fect machine,  such  abnormal  operation  be- 
ing a  characteristic  of  the  contrivance,  are 
not  evidence  of  notice  to  an  employer  using 
the  same,  of  such  characteristic.  The  cited 
authorities  are  to  the  effect  that  mere  acts 
of  a  servant  inconsistent  with  competency, 
happening  under  such  conditions  as  to  leave 
no  trace  behind,  which  would  ordinarily  at- 
tract the  attention  of  the  master,  are  not 
sufficient  evidence  of  notice  of  the  incompe- 
tency.   The  rule  is  familiar. 

In  this  connection  we  are  referred  to  1 
Wigmore  on  Evidence,  §  252,  which  recog- 
nizes the  doctrine  that  notice  of  the  dangers 
characteristic  of  a  machine  may  be  held  to 
have  reached  an  employer  when  the  danger 
is  such  as  to  be  generally  known  among 
those  who  work,  or  have  worked,  with  it, 
and  is  of  such  a  nature  as  to  be  liable  to  be 
talked  about,  and  the  employees  have  been 
subjected  to  such  danger  for  a  considerable 
length  of  time.  That  fits  this  case  fairly, 
especially  in  view  of  the  fact  that  it  is  un- 
disputed that  the  attention  of  Salters,  who 
was  superintendent  of  the  mill  some  time 
prior  to  the  accident,  was  specially  called 
to  the  characteristics  of  the  machine. 

The  learned  counsel  for  respondent  sug- 
gest that  the  notice  to  Salters  is  of  no  im- 
portance, because  he  was  not  superintend- 
ent at  the  time  of  the  accident.  Such  cir- 
cumstance does  not  seem  to  at  all  impair 
the  force  of  the  evidence  on  the  mere  ques- 
tion of  constructive  notice.  McDonald  v. 
Fire  Asso.  of  Philadelphia,  93  Wis.  348,  67 
N.  W.  719,  and  similar  cases,  cited  by  coun- 
sel at  this  point,  which  are  to  the  effect 
that  a  principal,  in  regard  to  the  transaction 
conducted  for  him  by  the  agent,  is  not  bound 
by  information  which  the  agent  obtained 
outside  his  agency,  unless  the  agent  has  such 
knowledge  in  mind  at  the  time  of  such  trans- 
action, do  not  seem  to  have  any  application. 
Manifestly,  notice  to  a  superintendent  of 
characteristics  of  a  machine  rendering  it 
specially  dangerous  would  be  notice  to  the 
principal;  and  such  notice  by  no  means 
would  lose  its  efficiency  by  a  change  of  su- 
perintendents. We  apprehend  the  jury 
found  in  respondent's  favor  as  to  actual 
knowledge  upon  the  theory  that  there  was 
no  such  knowledge  unless  the  superintendent 
conveyed  the  information  he  received  to 
some  officer  of  the  company,   though   they 
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gave  some  weight  to  the  evidence  in  question 
on  the  subject  of  constructive  knowledge. 

It  is  not  considered  advisable  to  pursue 
this  subject  into  much  detail.  We  hold  on 
principle,  as  indicated,  that  serious  dangers 
peculiar  to  a  particular  machine,  as  mani- 
fested by  occurrences  in  its  operation  from 
time  to  time;  dangers  which  should,  in  the 
exercise  of  ordinary  care,  be  brought  to  the 
attention  of  an  inexperienced  person  upon 
his  being  put  to  work  at  such  machine,  un- 
less the  employer  is  excusably  ignorant 
thereof  or  of  such  inexperience,  may  be  so 
long  continued  as,  by  their  very  existence 
and  manifestation,  to  raise  a  presumption  of 
fact  as  to  notice  thereof  to  such  employer. 
The  familiar  rule  applies  to  the  situation 
that  it  is  the  duty  of  the  master  to  warn  a 
servant  which  he  knows,  or,  in  the  exercise 
of  ordinary  care  ought  to  know,  is  inex- 
perienced, as  to  those  dangers  to  which  he 
will  be  exfwsed  in  the  course  of  his  employ- 
ment, which,  by  reason  of  such  inexperience, 
he  is  ignorant  of,  and  which  the  master 
knows,  or,  by  the  exercise  of  ordinary  care, 
ought  to  know,  exist.  Wolski  v.  Knapp- 
Stout  &  Co.  Co.  90  Wis.  178,  63  N.  W. 
87;  Dahike  v.  Illinois  Steel  Co.  supra;  26 
Cyc.  Law  &  Proc.  p.  1165.  The  mere  fact 
that  tlie  machine  in  question,  in  any  given 
case,  is  in  good  repair,  is  not  an  exception 
to  the  rule  stated.  May  v.  Smith,  92  Ga.  95, 
44  Am.  St.  Rep.  84,  18  S.  E.  360;  Thomp. 
Neg.  I  4071. 

A  machine  may  establish  a  character,  so 
to  speak,  the  same  as  continuous  negligent 
acts  of  an  employee  may  do,  though  they  do 
not  produce  any  observable  indication  which 
survives  them.  Such  character,  with  evi- 
dence of  specific  acts,  is  evidence  of  notice 
to  the  employer.  Park  v.  New  York  C.  & 
H.  R.  R.  Co.  155  N.  Y.  215,  63  Am.  St.  Rep. 
663,  49  N.  E.  674;  Thomp.  Neg.  |  4910,  and 
notes. 

There  is  no  other  infirmity  in  appellant's 
case,  so  far  as  we  can  discover,  which  can 
justify  the  judgment  appealed  from.  The 
special  verdict  covered  the  case  so  far  as 
the  facts  were  controverted.  It  was  undis- 
puted that  appellant  was  ignorant  of  the  lia- 
bility of  the  machine  to  make  the  dangerous 
movements  which  caused  his  injury.  They 
were  of  such  peculiar  character  that  re- 
spondent had  no  right  to  assume,  in  the  ab- 
sence of  special  knowledge  to  the  contrary, 
and  there  was  no  such  knowledge,  that  ap- 
pellant knew  of  the  special  danger.  So 
there  was  no  question  of  fact  in  regard  to 
such  matters  to  go  to  the  jury.  Upon  the 
record,  with  the  disputed  facts  settled  in  ap- 
pellant's favor  without  harmful  error,  he 
was  entitled  to  judgment. 

No  other  question  discussed  in  the  briefs 
of  counsel  need  be  considered,  except  the 
15  L.R..\.(N.S.) 


claim  on  the  part  of  respondent's  counsel 
that,  in  case  of  a  reversal  of  the  judgment, 
which,  as  we  have  seen,  is  inevitable,  their 
exceptions  and  the  alternative  motions  in 
the  court  below  should  be  considered  on  the 
question  of  whether  a  new  trial  should  be 
ordered  or  judgment  awarded  for  appellant. 

It  is  elementary  that  a  respondent  may 
have  the  benefit  of  his  exceptions  to  rulings 
in  support  of  a  judgment  which  would,  oth- 
erwise, yield  to  appellant's  exceptions.  Re- 
spondent may  also  take  advantage  in  sup- 
port of  the  judgment  of  any  fatal  defect  in 
appellant's  case  not  required  to  be  brought 
to  the  attention  of  the  trial  court  for  a 
ruling  and  exception,  in  order  to  save  the 
point  for  consideration  on  appeal.  But,  in 
the  absence  of  anything  of  the  character 
mentioned  preventing  a  reversal,  respondent 
is  not  entitled  to  the  benefit  of  his  excep- 
tions taken  in  the  court  below,  as  on  an  ap- 
peal by  him,  for  the  purposes  of  a  new  trial 
as  a  matter  of  right,  nor  is  he  entitled  to 
have  a  motion  made  in  the  court  below,  but 
not  passed  upon,  considered  on  appeal. 

We  cannot  agree  with  counsel  for  appel- 
lant that,  because  the  primary  motion  made 
by  respondent's  counsel  was  granted,  the  al- 
ternative motions  entirely  dropped  out  of 
the  case.  Such  a  practice  might  work  great 
injustice.  The  secondary  motions  could  not 
considerately  have  been  made  in  any  other 
way  than  they  were  made.  The  effect  of  the 
favorable  decision  on  the  primary  motion 
was  to  leave  it  unnecessary,  and  perhaps  im- 
practicable, to  pass  on  the  others.  The  ef- 
fect of  the  reversal  as  to  such  primary  mo- 
tion is  to  bring  into  prominence  the  others 
and  require  them  to  be  passed  upon,  and 
neccsiiarily  by  the  court  below  in  the  fi^rst 
instance.  Doubtless  we  may  properly  look 
into  the  record  sufficiently  to  discover  wheth- 
er, in  any  reasonable  view  of  the  case,  such 
secondary  motions  are  worthy  of  considera- 
tion; and,  if  not,  remand  the  case  so  as  to 
end  the  litigation;  since  a  new  trial  is  re- 
quired to  follow  a  reversal  here  only  when 
necessary.     Stat.   1898,  !  3071. 

It  is  considered,  in  this  case,  that  justice 
will  be  most  certainly  done  in  the  end  by 
giving  the  trial  court  opportunity  to  decide 
the  questions  properly  brought  to  its  atten- 
tion by  the  motions  which  it  did  not  pass 
on,  that  have  not  been  necessarily  indirectly 
decided  on  this  appeal,  and  to  render  judg- 
ment or  grant  a  new  trial  according  as  the 
decision  as  to  such  motions  and  what  is 
here  said  may  require. 

The  judgment  and  order  changing  the  ver- 
dict of  the  jury  are  reversed,  and  the  caiute 
is  remanded  for  further  proceedings  accord- 
ing to  this  opinion. 

Petition  for  rehearing  denied  March  31, 
1908. 
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ALiABAMA  SUPREME  COURT. 

SAMUEL  R.  POSEY,  Appt., 

V. 

NORTH  BIRMINGHAM. 

(—  Ala.  — ,  45  So.  663.^ 

Municipal  oorporatton  —  street  lighting 
^  Implied  powers. 

1.  The  lighting  of  streets,  although  a  very 
great  convenience,  is  not  so  indispensable 
to  the  declared  objects  and  purposes  of  a 
town  as  to  authorize  the  establishment  of 
a  municipal  lighting  plant  under  the  im- 
plied powers  of  the  corporation,  the  power 
to  do  so  not  having  been  expressly  granted 
by  statute. 

Same  —  charter  authority. 

2.  Power  to  construct  and  operate  an 
electric  light  plant  is  not  conferred  upon  a 
municipal  corporation  by  charter  authority 
to  pass  such  ordinances  as  may  be  neces- 


sary to  enforce  the  powers  conferred  on  -  it 
and  for  its  own  government;  to  purchase 
property  necessary  for  the  use  of  the  cor- 
poration ;  and  to  exercise  such  other  powers 
as  may  be  conferred  by  law. 
Same  —  constitutional  and  statutory 
proTlslons. 

3.  Implied  authority  to  establish  a  mu- 
nicipal lighting  plant  is  not  contained  in 
a  constitutional  provision  limiting  the 
amount  of  indebtedness  of  municipal  cor- 
porations for  the  purchase  of  electric  light- 
ing plants,  or  in  a  statute  providing  that 
the  question  of  the  issuance  of  bonds  for 
such  purposes  shall  first  be  submitted  to  a 
vote  of  the  people. 

Same  —  negligence  —  ultra  vires  acts. 

4.  The  negligence  of  a  town  in  the  unau- 
thorized operation  of  an  electric  lighting 
plant  imposes  no  liability  on  it  for  a  re- 
sulting injury. 

(November  28,  1907.) 


Case  Xote.  ^  Power  of  municip<il  eov' 
poratton  to  own  electric  light  plant. 

The  advance  of  electrical  science  in  re- 
cent years  has  brought  into  prominence  the 
question  as  to  the  right  of  municipal  cor- 
porations to  own  their  own  electric  light 
plants.  Of  course,  when  there  is  express 
statutory  authority,  and  there  are  no  con- 
stitutional objections  in  the  way,  no  ques- 
tion can  arise.  But  the  question  frequent- 
ly arises  when  a  municipality  attempts  to 
erect  an  electric  light  plant  without  ex- 
press authority,  but  either  as  an  inherent 
right,  essential  to  the  purpose  of  its  creation, 
or  as  a  ri^ht  implied  in  a  general  express 
power  to  light  the  streets.  The  weight  of 
authority  sustains  such  right  when  the  mu- 
nicipality restricts  the  use  of  its  plant  to 
lighting  the  streets  and  public  places ;  but 
when  it  attempts  also  to  supply  light  to 
the  inhabitants  imder  such  inherent  or  im- 
plied power,  the  authorities  are  not  so  har- 
monious. A  general  grant  of  authority  to 
erect  an  electric  light  plant  is  generally 
held  to  include  the  right  to  sell  light  to 
private  individuals  in  the  municipality. 
Some  of  the  cases  turn  upon  the  peculiar 
wording  of  a  statute.  Constitutional  pro- 
visions sometimes  raise  the  question  wheth- 
er such  a  plant  is  for  a  public  purpose, 
and  allied  questions. 

Under  general  or  inherent  powers. 

By  the  weight  of  authority,  municipali- 
ties, without  express  statutory  authority, 
in  order  to  carry  out  the  purposes  of  their 
creation,  either  by  virtue  of  broad  general 
grants  of  power,  called  by  many  "general 
welfare"  clauses,  or  as  an  inherent  right,  es- 
sential to  the  purposes  of  their  creation, 
have  power  and  authority  to  light  the 
streets;  and,  having  that  power,  they  may 
use  whatever  means,  in  their  discretion, 
seem  best  adapted  to  that  purpose,  includ- 
ing the  right  to  erect  and  maintain  mu- 
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nicipal  electric  lighting  plants  to  light  th« 
streets  and  public  places.  Mauldin  v.  Green- 
ville, 33  S.  C.  1,  8  L.R.A.  291,  11  S.  E.  434; 
Crawfordsville  v.  Braden,  130  Ind.  149,  14 
L.RA.  268,  30  Am.  St.  Rep.  214,  28  N.  E. 
849;  Heilbron  v.  Cuthbert,  96  Ga.  312,  23 
S.  E.  206;  EUinwood  v.  Reedsburg,  91  Wis. 
131,  64  N.  W.  885;  Opinion  of  Justices, 
150  Mass.  592,  8  L.R.A.  487,  24  N.  E.  1084. 

This  holding  is  largely  upon  the  ground 
that  the  lighting  of  the  streets  is  not  only  a 
great  public  convenience  and  aid  to  business, 
but,  aJso,  and  principally,  because  it  is  a 
most  efficient  aid  in  the  prevention  of  many 
forms  of  crime  and  immorality. 

Some  of  these  cases  also  hold  that  a  mu- 
nicipal corporation  may,  under  such  general 
or  inherent  powers,  erect  such  municipal 
plant  not  only  for  lighting  the  streets  and 
public  places,  but  also  for  supplying  light  to 
private  consumers.  This  is  placed  upon 
the  g^und  that  electric  light  is  a  great 
public  convenience,  more  conducive  to  health 
than  ordinary  light,  less  likely  to  cause  loss 
of  property  by  fire,  and  its  nature  is  such 
that  it  is  practically  impossible  for  each 
individual  to  manufacture  it  for  himself. 
Opinion  of  Justices;  Crawfordsville  v. 
Braden;  and  EUinwood  v.  Reedsburg, — su- 
pra. 

But  the  right  to  supply  private  con- 
sumers is  denied  in  Mauldin  v.  Greenville, 
supra,  the  court  saying:  "As  we  under- 
stand it,  all  the  powers  given  to  the  city 
council  Y.ere  for  the  sole  and  exclusive  pur- 
pose of  government,  and  not  to  enter  into 
private  business  of  any  kind,  outside  of  the 
scope  of  the  city  government." 

Under  express  power  to  light  streets. 

By  the  great  weight  of  authority  an  ex- 
press statutory  grant  of  power  to  light  the 
streets  carries  with  it,  by  necessary  im- 
plication, the  right  to  light  such  .streets  by 
any  means  which  such  municipality  may 
see  fit  to  employ,  including  a  municipal  elec- 
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APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Jefferson  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     AfSrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  N.  Bell  for  appellant. 

Messrs.  Weatherly  Sb  Stokely,  for  appel- 
lee: 

The  toim  had  no  power  to  construct, 
maintain,  or  operate  an  electric  lighting 
plant. 

Spaulding  y.  Peabody,  153  Mass.  129,  10 
L.RJ^.  307,  26  N.  E.  421;  National  Foun- 
dry A  Pipe  Works  t.  Oconto  Water  Co.  52 
Fed.  29. 

Dowdell,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  plain- 
tiff to  recover  damages  on  account  of  per- 
sonal injuries  received  for  the  alleged  neg- 
ligence  of  the  defendant's  servant  or  agent 
having  superintendence  and  control  of  an 
electric  lighting  plant  owned  and  operated 
by  the  defendant.  The  complaint,  as  origin- 
ally filed,  contains  six  counts,  to  which  de- 
murrers interposed  by  the  defendant  were 


sustained.  The  first,  second,  and  fourth 
counts  were  subsequently  amended,  and  the 
complaint  was  further  amended  by  the  ad- 
dition of  a  count  designated  as  "A."  De- 
murrers were  reflled  to  the  complaint  as 
amended,  and  were,  by  the  court,  sustained. 
The  plaintiff  declining  to  plead  further,  the 
judgment  was  rendered  for  the  defendant. 
From  this  judgment  the  present  appeal  is 
prosecuted. 

While  errors  were  separately  assigned  as 
to  the  ruling  of  the  court  on  demurrers  to 
each  count  as  originally  filed  and  as  amend- 
ed, these  assignments  are  not  separately  in- 
sisted upon,  and  practically  one  question 
raised  by  the  demurrers  is  argued  by  coun- 
sel for  appellant  and  appellee.  It  may  be 
that  counts  1,  2,  3,  4,  5,  and  6  are  not  al- 
together free  from  objection;  but,  as  their 
imperfections  are  not  urged  in  argument, 
except  upon  the  principal  question  involved 
in  the  case,  to  which  we  will  advert  later 
on,  we  desist  from  further  discussion.  Count 
A,  we  think,  is  sufficient  in  its  averments, 
and  states  a  good  cause  of  action,  unless  it 
be  that  the  demurrer  addressed  to  this 
count,  and  which  is  lilcewise  addressed  to 
all  the  other  counts,  and  which  raises  the 
question  as  to  whether  the  defendant,  a  mu- 


tric  light  plant.  Eushville  Gas  Co.  v.  Ruah- 
ville,  121  Ind.  206,  6  L.R.A.  315,  16  Am. 
St.  Rep.  388,  23  N.  E.  72;  State  v.  Hiawa- 
tha, 63  Kan.  477,  36  Pac.  1119;  Hay  v. 
Springfield,  64  III.  App.  671;  Blanchard  t. 
Benton,  109  111.  App.  569;  Jacksonville 
Electric  Light  Co.  v.  Jacksonville,  36  Fla. 
229,  30  LJI.A.  540,  61  Am.  St.  Rep.  24,  18 
So.  677;  Middleton  v.  St.  Augustine,  42 
Fla.  287,  89  Am.  St.  Rep.  227,  29  So.  42; 
Overall  v.  Madisonville,  31  Ky.  L.  Rep.  278, 
12  L.RA,.(N.S.)  433,  102  S.  W.  278;  Chris- 
tensen  ▼.  Fremont,  45  Neb.  160,  63  N.  W. 
364. 

Some  of  these  cases  also  hola  that,  under 
such  general  grant  of  power  to  light  the 
streets  or  the  city,  the  municipality  may, 
as  an  incident  thereto,  also  use  its  mu- 
nicipal electric  light  plant  to  supply  light 
to  private  consumers.  Jacksonville  Elec- 
tric Light  Co.  T.  Jacksonville;  Middleton  t. 
St.  Augustine;  and  Overall  t.  Madisonville, 
—supra. 

In  Overall  t.  Madisonville,  supra,  it  was 
further  held  that  the  plant  might  be  ac- 
quired piecemeal,  as  its  revenues  might 
warrant.  (As  to  the  latter  point,  see  note 
to  this  case  in  12  L.RA..(N.S.)  433.) 

But  in  Christensen  t.  Fremont,  supra,  it 
was  denied  that  such  general  grant  of  power 
to  light  the  streets  carried  with  it  a  right 
to  supply  light  to  private  parties  for  pay, 
from  a  municipal  plant  used  to  light  the 
streets,  but  that  such  power  was  impliedly 
given  by  an  act  allowing  cities  "to  estab- 
lish and  maintain  a  system  of  electric  lights 
for  such  city," — especially  when  followed 
by  a  further  provision  autiiorizing  the  city 
16  L.R.A.(N.S.) 


to  fix  rates  to  be  charged  the  inhabitants 
for  such  lights. 

On  the  other  hand,  it  has  been  held  that 
a  grant  of  power  to  light  the  streets  does 
not  impliedly  carry  with  it  .the  power  to 
erect  a  municipal  electric  plant,  even  for 
the  purpose  of  lighting  the  streets.  Spauld- 
ing V.  Peabody,  153  Mass.  129,  10  LJRAl. 
397,  26  N.  E.  421 ;  Howell  v.  Millville,  60 
N.  J.  L.  95.  36  Atl.  691. 

In  Spaulding  ▼.  Peabody,  supra,  the  deci- 
sion was  influenced  somewfakt  by  past  legis- 
lative history,  showing  it  to  be  the  policy 
of  the  state  to  define  specifically  the  powers 
of  towns. 

Constitutional  limitations  on  right. 

Laws  authorizing  municipal  corporations 
to  erect  electric  light  plants  to  light  the 
streets  and  public  places,  and  also  to  sup- 
ply light  to  private  houses  and  buildings, 
do  not  contravene  constitutional  provisions 
forbidding  the  expenditure  of  money  for 
other  than  public  purposes  (Hequembourg 
V.  Dunkirk,  49  Hun,  650,  2  N.  Y.  Supp. 
447;  Linn  v.  Chambersburg,  180  Pa.  511, 
25  L.R.A.  217,  28  Atl.  842;  Mitchell  v. 
Negaunee,  113  Mich.  359,  38  L.R.A.  157,  67 
Am.  St.  Rep.  468,  71  N.  W.  646;  State  ex 
rel.  Canton  v.  Allen,  178  Mo.  655,  77  S.  W. 
868) ;  nor  do  they  violate  oonstitutional 
provisions  forbidding  the  levying  of  any 
tax  or  the  contracting  of  any  debt  except 
for  necessary  expenses  (Fawcett  t.  Mt. 
Airy,  134  N.  C.  126,  63  L.R.A.  870,  101  Am. 
Ct.  Rep.  826,  46  S.  E.  1029,  Overruling  Mayo 
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nicipfti  corporation,  liad  the  power  and  an- 
thoriiy,  under  its  charter,  to  operate  an 
electric  lighting  plant,  is  well  taken.  It 
seems  to  be  settled  as  authority,  where  a 
municipal  corporation,  acting  within  its 
charter  powers,  maintains  and  operates  an 
electric  lighting  plant,  the  corporation  may 
be  held  for  the  negligence  of  its  servants  or 
agents  as  any  other  person.  Fisher  t.  New 
Bern,  140  N.  C.  506,  6  L.R.A.(N.S.)  542, 
111  Am.  St.  Rep.  857,  53  S.  E.  342;  Owens- 
boro  v.  Knox,  116  Ky.  451,  76  S.  W.  191; 
Emery  t.  Philadelphia,  208  Pa.  492,  67  Atl. 
779;  Herron  v.  Pittsburg,  204  Pa.  509,  93 
Am.  St.  Rep.  798,  54  Atl.  311',  Twist  t. 
Rochester,  165  N.  Y.  619,  69  N.  E.  1131; 
Emporia  y.  Burns,  67  Kan.  523,  73  Pa.  94. 
See  also  note  to  Hebert  v.  Lake  Charles  Ice, 
Light,  ft  Waterworks  Co.  100  Am.  St.  Rep. 
535. 

The  vital  question  in  this  case  is  whether 
the  town  of  North  Birmingham  had  author- 
ity and  power  under  its  charter  to  own  and 
operate  an  electric  lighting  plant.  The  de- 
fendant corporation  was  organized  under  the 
^neral  statute.  Sections  2937  to  2967,  in- 
clusive, of  the  Code  of  1896.  Section  2950 
contains  an  enumeration  of  the  powers 
granted   to  the   municipality   incorporated 


under  this  statute.  Subdivision  I  of  this 
section,  which  may  be  termed  the  "general 
welfare  clause,"  reads  as  follows:  "To  pass 
such  by-laws  and  ordinances  as  may  be 
necessary  to  enforce  the  powers  in  this  arti- 
cle to  them  granted,  and  for  their  own  gov- 
ernment, not  contrary  to  law."  Then  fol- 
lows, in  subdivisions  2  to  12,  inclusive,  an 
enumeration  of  the  powers  granted.  Sub- 
division 11  provides:  "To  purchase,  hold, 
and  dispose  of  real  property  and  such  per- 
sonal property  as  may  be  necessary  for  the 
use  of  the  corporation."  And  subdivision 
12  provides:  "To  exercise  such  other  pow- 
ers as  are  conferred  on.  them  by  law."  In 
the  powers  enumerated  the  authority  or 
power  to  light  the  streets  is  not  expressed, 
and  much  less  the  powers  to  own  and  oper- 
ate an  electric  light  plant  for  the  purpose 
of  lighting  the  streets.  If  such  power  ex- 
ists, it  must  be  deduced  by  construction 
from  the  subdivisions  1,  11,  and  12,  above 
set  out,  or  rather,  perhaps,  by  implication, 
since  no  grant  of  express  power  is  to  be 
found  among  the  powers  enumerated.  The 
rule  applicable  to  such  cases,  and  which  is 
quoted  approvingly  in  Mobile  v.  Moog,  53 
Ala.  661,  is  thus  stated  by  Judge  Dillon  in 
his  work  on  Municipal  Corporations    (vol. 


V.  Washington,  122  N.  C.  6,  40  L.R.A.  163, 
29  S.  E.  343). 

Rig^t  to  supply  private  consumers. 

For  cases  holding  that  a  municipality, 
under  its  general  or  implied  powers,  may 
erect  and  maintain  a  municipal  electric 
light  plant  from  which  to  supply  private 
consumers,  see  Opinion  of  Justices;  Craw- 
fordsville  v,  Braden;  and  Ellinwood  v. 
Reedsburg, — supra.  Contra,  see  Mauldin  t. 
Greenville,  supra. 

It  has  been  held  that  a  municipality,  un- 
der a  general  grant  of  power  to  light  the 
streets,  may  use  its  municipal  electric  light 
plant,  not  only  to  light  streets  and  public 
places,  but  also  to  furnish  light  to  private 
consumers.  Crouch  v.  McBunney  (Tex.  Civ. 
App.)  104  S.  W.  608;  Jacksonville  Electric 
Light  Co.  V.  Jacksonville  and  Overall  v. 
Mwlisonville,  supra.  Contra,  Ladd  v.  Jones, 
61  ni.  App.  684;  Hyatt  y.  Williams,  148 
CaL  685,  84  Pac.  41;  Christensen  v.  Fre- 
mont; Spaulding  t.  Peabody;  and  Howell  y. 
Millville, — supra. 

In  Thompson-Houston  Electric  Co.  y. 
Newton,  42  Fed.  723,  it  was  held  that  a 
statute  giving  cities  power  to  establish  and 
maintain  electric  light  plants,  or  to  au- 
thorize the  same,  gave  the  right  to  a  City, 
not  only  to  supply  light  for  the  streets  and 
public  places,  but  also  for  use  in  the  houses 
and  stores  of  its  citizens. 

In  Nalle  v.  Austin  (Tex.  Civ.  App.)  21 
6.  W.  376,  it  was  held  that  a  city  cannot, 
in  the  guise  of  obtaining  water  and  power 
for  its  water  and  electric  light  systems, 
16  LJLA.(N.S.) 


construct  a  dam  at  the  expense  of  the  tax- 
payers, the  real  and  main  purpose  of  which 
IS  to  obtain  power  to  be  leased  to  private 
manufacturing  enterprises. 

In  Henderson  y.  Young,  119  Ky.  224,  83 
S.  W.  683,  it  was  held  that  a  city  owning 
an  electric  light  plant  might  supply  light 
to  consumers  outside  its  limits  when  it 
would  derive  considerable  revenue  there- 
from with  but  small  additional  cost,  when 
it  was  guaranteed  against  loss,  and  would 
not  thereby  injure  its  own  citizens. 

In  Potsdam  Electric  Light  ft  P.  Co.  v. 
Potsdam,  49  Misc.  18,  97  N.  Y.  Supp.  190, 
the  court,  in  construing  the  following  stat- 
ute,— ^"No  municipality  shall  build,  main- 
tain, and  operate  for  other  than  municipal 
purposes  any  works  or  system  for  the  manu- 
facture and  supplying  of  gas  or  electricity 
for  lighting  purposes  without  a  certificate 
of  auuiority  granted  by  the  commission," — • 
said:  "Which,  then,  is  a  lighting  Bystein 
'not  built  for  municipal  purposes?'  The 
system  which  lights  the  village  streets,  or 
that  which,  for  hire,  lights  private  houses? 
Since,  under  this  statute,  one  or  the  other 
does  not  satisfy  a  municipal  purpose,  it  is 
entirely  clear  that  one  is  the  system  of  pri- 
vate lighting,  and  that,  without  the  cer- 
tificate prescribed,  no  such  system  may  be 
built." 

The  constitutional  objections  to  a  mu- 
nicipality supplying  private  consumers  have 
been  considered  above. 

As  to  the  liability  of  municipal  corpora- 
tions for  negligent  operation  of  electric  light 
plant,  see  note  in  Davoust  v.  Alameda,  6 
L.R.A.(N.S.)  637. 
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1,  2d  ed.  S  55) :  "It  is  a  general  rule,  and 
an  undisputed  proposition  of  law,  that  a 
municipal  corporation  possesses  and  can 
exercise  the  following  powers,  and  no  oth- 
ers: First,  those  granted  in  express  words; 
second,  those  necessarily  or  fairly  implied 
in  or  incident  to  the  powers  expressly 
granted;  third,  those  essential  to  the  de- 
clared objects  and  purposes  of  the  corpora- 
tion,— not  simply  convenient,  but  indispen- 
sable. Any  fair,  reasonable  doubt  concern- 
ing the  existence  of  power  is  resolved  by 
the  courts  against  the  corporation,  and  the 
power  is  denied.  Of  every  municipal  cor- 
poration the  charter  or  statute  by  which  it 
is  created  is  its  organic  act.  Neither  the 
corporation  nor  its  officers  can  do  any  act, 
or  make  any  contract,  or  incur  any  liability, 
not  authorized  thereby.  All  acts  beyond 
the  scope  of  the  power  granted  are  void. 
.  .  .  These  principles  are  of  transcendent 
importance,  and  lie  at  the  foundation  of  the 
law  of  municipal  corporations."  See  also 
Eufaula  v.  McNabb,  67  Ala.  588, 42  Am.  Rep. 
118;  Ex  parte  Florence,  78  Ala.  419;  New 
Decatur  t.  Berry,  90  Ala.  432,  24  Am.  St. 
Rep.  827,  7  So.  838. 

The  power  to  erect  and  operate,  at  its 
own  expense,  an  electric  lighting  plant  cost- 
ing thousands,  perhaps  hundreds  of  thou- 
sands, of  dollars,  necessarily  involves  the 
power  to  tax  the  people  to  pay  for  the  out- 
lay. Neither  the  number  of  tbe  inhabitants, 
nor  the  land  or  property  comprised  within 
the  boundary  of  the  town,  nor  the  limited 
taxing  power  embraced  in  §  2954,  would  lead 
to  any  such  inference,  but,  on  the  c<nitrary, 
would  quite  clearly  repel  the  inference.  It 
cannot  reasonably  be  said  that  the  power 
is  necessarily  or  fairly  implied  in  or  inci- 
dent to  the  powers  expressly  granted;  nor 
is  it  essential  to  the  declared  objects  and 
purposes  of  the  corporation.  It  may  be  con- 
ceded that  the  lighting  of  the  streets  of  the 
town  is  a  very  great  convenience,  and,  fur- 
thermore, may  have  a  tendency  to  the  re- 
pression of  a  certain  class  of  crimes;  but 
it  is  not  indispensable  to  this  end.  It  is 
unlike  the  supply  of  pure  and  wholesome 
water,  which  is  essential  to  the  life  of  the 
citizen;  and  hence,  in  this  respect,  the  case 
is  diflTerentiated  from  those  wherein  it  is 
decided  that  the  supply  of  water  to  the  in- 
habitants, being  indispensable,  is  considered 
as  an  implied  power,  essential  to  the  de- 
clared objects  and  purposes  of  the  corpora- 
tion. There  are  cases,  however,  in  other 
jurisdictions,  that  hold  a  contrary  view, 
some  of  which  are  cited  in  brief  of  counsel 
for  appellant;  while  there  are  still  others 
in  line  with  the  doctrine  above  laid  down, 
and  which  has  been  adhered  to  by  this  court, 
and  among  which  may  be  cited  Spaulding  v. 
Pcabody,  153  Mass.  129,  10  L.R.A.  397,  26 
•5  L.R.A.(N.S.) 


N.  E.  421,  and  National  Foundry  k  Pipe 
Works  V.  Oconto  Water  Co.  (C.  C.)  52  Fed 
29. 

It  is  insisted  by  counsel  for  appellant 
that  the  power  in  question  is  conferred  by 
S  225  of  the  Constitution  of  1901,  and  the 
act  of  the  legislature  passed  pursuant  to 
the  constitutional  provision.  Gen.  Acta 
1903,  p.  59.  We  fail  to  see  that  any  power 
is  conferred,  either  under  the  constitutional 
provision  or  the  act.  On  the  contrary,  we 
construe  them  to  be  rather  a  limitation  put 
on  the  power  wherever  it  already  existed 
under  other  legislation;  if  not  a  limitation, 
at  least  a  restriction  thrown  around  the 
exercise  of  the  power.  Section  225  of  the 
Constitution  of  1901  provides  as  follows: 
"No  city,  town,  or  other  municipal  corpora- 
tion having  a  population  of  less  than  6,000, 
except  as  hereafter  provided,  shall  become 
indebted  in  an  amount  including  present  in- 
debtedness, exceeding  6  per  centum  of  the 
assessed  value  of  the  property  therein,  ex- 
cept for  the  construction  of  or  purchase  of 
waterworks,  gas  or  electric  lighting  plants, 
or  sewerage,  or  the  improvement  of  streets, 
for  which  purposes  an  additional  indebted- 
ness, not  exceeding  3  per  centum,  may  be 
created;  provided  this  limitation  shall  not 
affect  any  debt  now  authorized  by  law  to 
be  created,"  etc.  That  there  is  no  grant 
of  power  to  purchase  or  construct  a  lighting 
plant  contained  in  the  provision  is  apparent 
upon  its  reading.  It  is  a  limitation  on  the 
amount  of  debt  to  be  incurred  in  the  exer- 
cise of  such  power,  when  such  power  may 
otherwise  exist.  The  act  of  February  26, 
1903  (Gen.  Acts  1903,  p.  59),  instead  of 
conferring  the  power  to  construct  or  pur- 
chase and  operate  an  electric  plant  for 
lighting  purposes,  may  be  said  to  place  a 
still  further  limitation  on  the  exercise  of 
the  power  when  and  where  it  exists,  in  pro- 
viding that  the  question  of  the  issuance  of 
bonds  shall  first  be  submitted  to  a  vote  of 
the  people  in  an  election  to  be  held  for  that 
purpose. 

Our  conclusion  is  that  the  defendant  mu- 
nicipality had  not  the  power  under  the  gen- 
eral statute,  which  contained  all  of  its 
charter  powers,  to  engage  in  the  operation 
of  an  electric  lighting  plant.  It  follows 
that  the  act  complained  of  was  ultra  vires 
the  corporation,  and  the  resulting  injury 
fixed  upon  it  no  liability.  The  judgment 
appealed  from  is  affirmed. 

Tyson,  Ch.  J.,  and  Anderson  and  Mc- 
Clellan,  JJ.,  concur. 

Petition  for  rehearing  denied  February  6, 
1908. 
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ARKANSAS  SUPREME  COtTRT. 

J.  W.  EMERSON,  Plff.  in  Err., 

V. 

TOWN  OF  McNEIL. 
~  (84  Ark.  652,  106  S.  W.  479.) 

Depot  — '  drumming  trade  —  prohibition. 

1.  Forbidding  drummers  for  hotels  and 
transportation  lines  to  solicit  patronage  at 
depots  while  trains  are  stopping  there, 
which  is  only  from  two  to  five  minutes 
at  a  time,  is  not  invalid  as  prohibiting  law- 
ful business. 

Mnnlcipal  corporation  —  power  —  regu- 
lating drnnimers. 

2.  Statutory  authority  to  regulate  solicit- 
ing persons  who  arrive  on  trains  and  to  reg- 
ulate omnibuses  and  hotels  confers  power  up- 


on a  municipal  corporation  to  pass  an  ordi- 
nance to  forbid  drumming  patronage  at  de- 
pots while  trains  are  there. 
Drumming  —  prohibitions  ^  constitu- 
tional right. 

3.  No  common  right  is  interfered  with 
by  prohibiting  the  solicitation  of  patron- 
age at  depots  while  trains  are  stopping  there. 
Mnnlcipal  corporation  —  depot  grounds 

—  power. 

4.  A  municipal  corporation  is  not  prevent- 
ed from  prohibiting  the  solicitation  of  pat- 
ronage at  depots  because  the  property  be- 
longs to  the  railroad  company. 

Costs  —  bond  —  crimes. 

5.  A  statute  requiring  the  prosecutor  to 
give  bond  for  costs  in  prosecutions  for 
crimes  does  not  apply  to  prosecutions  for 
violation  of  municiiml  ordinances. 


Case  Xote.  —  Right  of  state  or  munM- 
pMUy  to  forbid  solicitation  of  patron- 
age at  railreay  stations. 

A  statute  making  it  a  misdemeanor  to 
drum  or  solicit  business  or  patronage  for 
any  hotel,  lodging  house,  eating  house,  bath 
house,  physician,  masseur,  surgeon,  or  oth- 
er medical  practitioner,  on  the  train,  cars,  or 
depots  of  any  railroad  or  common  carrier 
operated  within  the  state,  does  not  con- 
stitute an  unlawful  restriction  upon  the  lib- 
erty of  action  and  inherent  rights  of  the  citi- 
zens in  the  pursuit  of  lawful  business;  nor 
is  it  an  unjust  discrimination  against  the 
class  of  citizens  named  therein.  Williams  v. 
SUte,  85  Ark.  464,  108  S.  W.-838;  Moore 
T.  Campbell,  85  Ark.  581,  109  S.  W.  644. 

A  municipal  corporation  may,  under  pow- 
er conferred  upon  it  by  charter  to  "regulate 
hacks,"  adopt  an  ordinance  prohibiting  any 
hackman,  agent  of  any  transfer  company  or 
livery  stable,  hotel  porter,  or  other  person, 
to  go  within  the  depot  of  a  railway  com- 
pany for  the  purpose  of  soliciting  passen- 
gers; and  such  ordinance  cannot  be  limited 
in  operation  by  a  prior  contract  by  which 
the  railway  company  has,  "so  far  as  it  is 
lawful,"  granted  to  a  hackman  the  exclusive 
right  to  enter  the  depot  and  trains  for  so- 
liciting the  passengers.  Lindsav  v.  Annis- 
ton,  104  Ala.  259,  27  LJI.A.  436,  63  Am. 
St.  Rep.  44,  16  So.  645. 

But  a  municipal  ordinance  prohibiting 
hackmen  from  approaching  within  a  certain 
distance  of  railroad  trains  to  solicit  busi- 
ness is  invalid  so  far  as  it  attempts  to  in- 
terfere with  an  arrangement  made  by  rail- 
road companies  with  omnibus  companies 
for  the  delivery  of  passengers  and  their  bag- 
gage.   Napman  v.  People,  19  Mich.  352. 

A  city  ordinance  providing  that  hotel  run- 
ners, stage  and  omnibus  drivers,  and  ex- 
pressmen plying  their  vocations  at  any  pas- 
senger depot  in  a  city,  on  the  arrival  and 
departure  of  trains,  shall  occupy  no  part  of 
the  depot  grounds  except  that  portion  allot- 
ted to  them  by  the  station  agent,  is  valid 
as  a  reasonable  regulation  to  promote  the 
convenience  of  the  traveling  public,  and  to 
prevent  disorder  at  railway  stations.  Colo- 
15  L.iUA.(N.S.) 


rado  Springs  v.  Smith,  19  Colo.  664,  36  Pac. 
540. 

A  municipal  corporation  may,  under  its 
discretionary  power  to  adopt  ordinances  and 
regulations  which  may  be  deemed  expedient 
for  the  maintenance  of  the  good  government 
and  welfare  of  the  city,  adopt  an  ordinance 
prohibiting  hotel  porters  and  runners,  hack 
and  'busmen  from  soliciting  custom  or  pat- 
ronage on  railroad  platforms.  Emporia  v. 
Shaw,  6  Kan.  App.  808,  51  Pac.  237. 

Under  a  power  granted  a  city  in  its  char- 
ter to  regulate  hackmen,  porters,  etc..  an 
ordinance  prohibiting  them  from  soliciting 
custom  at  the  depot  or  on  the  platform  of 
any  railroad  within  the  corporate  limits  of 
the  city  is  valid  and  reasonable.  Chilli- 
cothe  V.  Brown,  38  Mo.  App.  609. 

A  municipal  ordinance  adopted  under 
charter  authority  to  regulate  and  license 
hackmen,  draymen,  omnibus  drivers,  porters, 
and  runners  for  steamboats  and  cars,  stages 
and  public  houses,  prohibiting  any  person 
from  entering  upon  any  depot  platform,  or 
upon  the  premises  of  any  railroad,  for  the 
purpose  of  soliciting  patronage  for  any  ho- 
tel, livery  stable,  or  lodging  house,  is  not 
unreasonable  because  it  is  impossible  to  go 
within  50  feet  of  a  station  in  the  city  with- 
out going  upon  the  premises  of  the  railroad 
company.  Laddonia  v.  Poor,  73  Mo.  App. 
465. 

A  municipal  ordinance  adopted  under  pow- 
er "to  regulate  use  of  carts,  drays,  wagons, 
hackney  coaches,  omnibuses,  and  every  de- 
scription of  carriages  which  may  be  kept  for 
hire,"  prohibiting  the  soliciting  of  patron- 
age by  the  proprietors  of  such  vehicles  upon 
the  platform  of  a  depot  or  grounds  around 
about  it,  is  reasonable  and  proper,  and  is  not 
an  invasion  of  public  rights  or  in  restraint 
of  trade.  Moerder  v.  Fremont,  19  Ohio  C. 
C.  394. 

A  municipal  ordinance  authorizing  the  de- 
pot marshal  to  prescribe  the  places  where 
omnibuses,  hacks,  and  other  vehicles  shall 
stand  at  a  railroad  depot,  and  requiring 
drivers  to  obey  the  directions  of  police  officers 
in  regard  to  such  places,  is  valid  as  a  regu- 
lation tending  to  the  convenience  of  the  gen- 
eral public  by  protecting  persons  from  the 
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Appeal  —  waiver  of  exceptions. 

6.  Exceptions  to  instructions  are  waived 
by  failure  to  set  them  out  in  the  abstract. 

(December  9,  1907.) 

ERROR  to  the  Circuit  Court  for  Colum- 
bia County  to  review  a  judgment  af- 
firming a  judgment  of  the  municipal  court, 
convicting  defendant  of  violation  of  a  mu- 
nicipal ordinance.    Affirmed. 

The  ordinance  referred  to  in  the  opinion 
is  as  follows : 

Ordinance  No.  23. 

An  Ordinance  to  Regulate  Hotel,  Hack,  and 

Other  Drummers : 

Section  I.  Be  it  ordained  by  the  council 
of  the  incorporated  town  of  McNeil,  that  it 
■hall  be  unlawful  for  any  person  or  persons 
drumming  or  soliciting  customers  or  patron- 
age for  any  hotel,  boarding  house,  restau- 
rant, or  hack  line  or  passage,  or  for  any  oth- 
er business,  to  stand  upon  or  to  occupy  the 
gravel  platform  belonging  to  railroad  com- 
pany, and  drum  or  solicit  customers  or  pat- 
ronage for  any  hotel,  boarding  house,  res- 
taurant, or  hack  line  or  passage  or  other 


business,  while  the  passenger  trains  are  stop- 
ping at  the  depot  in  said  town  of  McNeil. 

Sec.  2.  Every  person  violating  this  or- 
dinance shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction  thereof,  sli*ll 
be  fined  in  any  sum  not  less  than  one  nor 
more  than  five  dollars  for  each  offense. 

Further  facts  are  stated  in  the  opinion. 

Messrs.  Stevens  &  Stevens,  for  pla.in> 
tiff  in  error: 

To  make  it  an  offense  for  one  to  stand  on 
the  gravel  platform  belonging  to  the  rail- 
road company,  and  drum  or  solicit  passen- 
gers for  liack  lines,  is  repugnant  to  the  Con- 
stitution and  general  laws  of  the  state. 

Thomas  v.  Hot  Springs,  34  Ark.  653,  36 
Am.  Rep.  24;  Ez  parte  Martin,  27  Ark. 
467. 

The  town  has  no  express  power  to  regulate 
hacks  or  the  hack  business. 

Coggrove  v.  Augusta,  103  Ga.  835,  42 
L.R.A.  711,  68  Am.  St.  Rep.  149,  31  S.  E. 
445;  1  Dill.  Mun.  Corp.  (  319;  Ex  parte 
Battis,  40  Tex.  Crim.  Rep.  112.  43  L.R.A. 
863,  76  Am.  St.  Rep.  708,  48  S.  W.  613. 

Hill,  Ch.  J.,  delivered  the  opinion  of  the 

court: 
The  town  of  McNeil  passed  aa  ordinanee 


annoying  solicitation  of  hackmen  and  others, 
who,  while  acting  without  restraint,  often 
confuse  travelers  by  engendering  strife  and 
contention  among  themselves.  Veneman  v. 
Jones,  118  Ind.  41,  10  Am.  St  Rep.  100,  20 
K.  E.  644. 

A  municipal  corporation  may,  under  a 
power  to  regulate  and  license  hacks,  etc., 
adopt  an  ordinance  providing  that  hadcmen, 
when  at  or  about  any  railroad  depot  or 
station,  shall  obey  the  commands  and  direc- 
tions of  police  officers  who  may  be  stationed 
aa  duty  there,  and  that  no  owner  or  driver 
of  a  hack  shall  make  any  stand  or  stopping 
place  with  or  without  his  vehicle  while  wait- 
ing for  employment  at  any  place  on  any 
street  or  public  ground  sidjacent  to  any 
railroad  depot,  except  in  the  place  or  places 
designated  by  the  police  officer  .on  duty  from 
time  to  time  at  such  railroad  depot  or  sta- 
tion. St.  Paul  V.  Smith,  27  Minn.  364,  38 
Am.  Rep.  296,  7  N.  W.  734. 

A  municipal  corporation  may,  under  char- 
ter authority  to  establish  stands  for  hacks, 
carriages,  and  other  vehicles  engaged  in  car- 
rying goods  or  passengers  for  hire,  and  to 
prevent  the  drivers  thereof  from  using  other 
places  «i8  stands  for  their  hacks,  adopt  an 
ordinanra  establishing  a  hack  stand  near  a 
railroad  depot,  and  prohibiting  hackmen 
from  leaving  tiieir  Yehicles,  either  to  so- 
licit employment  or  to  assist  passengers  to 
or  from  their  vehicles,  or  from  usine  a  space 
between  the  depot  and  hack  stand  on  any 
sidewalk  adjoining  said  depot,  or  at  the 
corner  of  any  street  within  two  blocks 
thereof,  for  the  purpose  of  soliciting 
16  LJIA.(N.S.) 


patronage.  Ex  parte  Vance,  42  Tex.  Crim. 
Rep.  619,  62  S.  W.  668;  Vann  v.  State,  46 
Tex.  Crim.  Rep.  434,  108  Am.  St  Rn>.  961, 
77  S.  W.  813. 

But  such  an  ordinance  is  invalid  where  it 
discriminates  between  hackmen  and  street 
car  conductors  by  designating  stopping 
places  for  street  cars,  and  permitting  stoeet 
car  conductors  and  motormen  to  solicit  pat- 
ronage, within  the  limits  prohibited  to  back- 
men.    Ex  parte  Vance,  supra. 

A  municipal  corporation  may,  under  a 
power  to  license,  r^ulate,  tax,  and  restrain 
runners  for  stages,  cars,  public  houses,  or 
other  things  or  persons,  adopt  an  ordinance 
prohibiting  the  solicitation  of  patronage  at 
any  railroad  depot  or  station  without  first 
having  obtained  a  license  therefor.  Chicago 
V.  Hardy,  66  111.  App.  624. 

But  a  municipal  corporation  has  not,  un- 
der the  "general  welfare  clause"  of  its  char- 
ter, power  to  pass  an  ordinance  absolutely 
prohibiting  drummers,  runners,  hadcmen. 
cabmen,  and  all  other  persons  from  entering, 
with  the  owner's  consent,  a  union  passenger 
depot  to  solicit  custom  or  patronage.  Cos- 
grove  V.  Augusta,  103  Ga.  836,  42  L.R.A. 
711,  68  Am.  St  Rep.  149,  31  S.  E.  445. 

As  to  the  rights  of  hackmen  and  other 
solicitors  of  patronage  at  depots,  wharfs, 
etc.,  and  grants  of  exclusive  privilege  there- 
to, see  note  to  Cole  ▼.  Rowen,  13  LJtA. 
848. 

As  to  the  remedy  by  injunction  for  un- 
lawful discrimination  by  a  railway  against 
hack  drivers  in  the  use  of  stations,  see  note 
to  Cooper  v.  Devall,  8  L.R.A.(N.S.)    1027. 
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making  it  unlawful  for  any  person  to  drum 
or  solicit  eustomers  for  any  hotel,  boarding 
house,  restaurant,  or  hack  line  upon  the  de- 
pot platform  belonging  to  the  railroad  com- 
pany while  passenger  trains  were  stopping 
there.  The  ordinance  will  be  set  out  in  the 
statement.  The  evidence  shows  that,  prior 
to  the  enactment  of  this  ordinance,  there 
had  been  serious  annoyance  to  the  traveling 
public  by  hackmen  and  hotel  porters  gath- 
ering at  the  steps  of  the  train  coaches,  and 
importuning  passengers  alighting  therefrom. 
Whether  this  conduct  had  become  dangerous 
or  a  public  nuisance  is  not  certain ;  but  it  is 
certain  that  it  was  a  serious  annoyance  to 
the  traveling  public  and  the  railway  em- 
ployees, and,  to  remedy  the  mischief,  the 
ordinance  in  question  was  passed.  Trains 
only  stop  at  this  town  trvm  two  to  five  min- 
utes, find  the  ordinance  only  covers  this  peri- 
od of  time.  Therefore  it  cannot  be  consid- 
ered a  prohibition  of  a  lawful  business  and 
offensive  to  the  rule  announced  in  Thomas 
V.  Hot  Springs,  34  Ark.  553,  36  Am.  Rep. 
24. 

Section  6438  of  Kirby's  Digest  confers  up- 
on cities  and  incorporated  towns  the  power 
"to  regulate  drumming  or  soliciting  persons 
who  arrive  on  trains,  or  otherwise,  for  ho- 
tels, boarding  houses,  bath  houses,  or  doc- 
tors." Section  5454  empowers  them  "to  reg- 
ulate all  carts,  wagons,  drays,  hackney 
coaches,  omnibuses,  and  ferries,  and  every 
description  of  carriages  which  may  be  kept 
for  hire,  and  all  livery  stables,"  and  "to 
regulate  hotels  and  other  houses  for  public 
entertainment."  Under  these  powers,  the 
municipality  had  the  right  to  pass  the  ordi- 
nance in  question.  Fayetteville  v.  Carter,  62 
Ark.  301,  6  L.R.A.  609,  12  S.  W.  573;  Hot 
Springs  v.  Curry,  64  Ark.  152,  41  S.  W.  55. 
Aiid  the  power  conferred  and  as  exercised 
is  not  obnoxious  to,  or  an  interference  with, 
any  common  right,  but  is  a  proper  exercise 
of  the  police  power,  and  is  universally  sus- 
tained. McQuillin,  Mun.  Ord.  f|  28,  184; 
Paul  V.  Smith,  27  Minn.  364,  38  Am.  Rep. 
296,  7  N.  W.  734;  Veneman  v.  Jones,  118 
Ind.  41,  10  Am.  St.  Rep.  100,  20  N.  E.  644. 
The  fact  that  the  platform  upon  which  they 
were  forbidden  to  solicit  customers  at  this 
ir.Cerval  was  the  property  of  the  railroad 
company  does  not  affect  the  power.  McQuil- 
lin says:  "Ordinances  regulating  hackmen, 
etc.,  while  they  are  in  and  about  landings, 
depots,  and  stations,  are  valid,  although  the 
ptopeitiy  of  such  places  is  not  that  of  the 
city,  or,  strictly  speaking,  public  property 
of  any  kind."    McQuillin,  Mun.  Ord.  I  28. 

The  deputy  town  marshal  made  affidavit 
eharging  the  plaintiff  in  error  with  having  vi- 
olate the  ordinance  in  question,  and  it  was 
insisted  in  the  mayor's  court,  in  the  circuit 
court,  and  here  that  the  action  should  have 
16  L.RJk.(N.S.) 


been  dismissed  because  the  prosecutor  did 
not  make  bond  for  costs,  as  required  by  { 
2476  of  Eirby's  Digest.  The  question  is 
whether  said  section  applies  to  actions  for 
violations  of  town  ordinances  in  municipal 
courts.  A  similar  question  was  twice  before 
the  supreme  court  of  Illinois,  and  each  time 
it  was  held  that  such  a  statute  did  not  ap- 
ply to  prosecutions  for  vioUtions  of  munic- 
ipal ordinances.  Lewiston  v.  Proctor,  23  111. 
533;  Quincy  v.  Ballance,  30  111.  185.  Mc- 
Quillin says:  "Violations  of  municipal 
police  r^^Iations  are  not  usually  regarded 
as  crimes,  as  that  term  is  used  in  our  law." 
McQuilUn,  Mun.  Ord.  {  333.  The  whole 
statute  on  this  subject  (§§  2476-2480) 
shows  that  it  is  intended  for  prosecutions 
under  the  criminal  laws  of  the  state.  There 
is  nothing  in  its  terms  to  support  the  the- 
ory that  it  applies  to  prosecutions  for  vio- 
lations of  municipal  ordinances,  and  it  can- 
not be  extended  to  them  by  analogy  or  con- 
struction. Violations  of  municipal  ordi- 
nances are  only  quasi  crimes,  and  the 
distinction  between  them  and  violations 
of  the  state's  criminal  laws  may  be 
found  in  McQuillin,  Mun.  Ord.  §  333,  and 
1  Dill.  Mun.  Corp.  4th  ed.  411,  412. 

Plaintiff  in  error  objects  to  certain  instruc- 
tions given  and  to  the  refusal  to  give  certain 
instructions  asked  by  him;  but  he  fails  to 
set  out  in  his  abstract  the  instructions  sought 
to  be  reviewed.  As  stated  by  Chief  Justice 
Cockrill  in  Koch  v.  Kimberling,  66  Ark. 
547,  18  S.  W.  1040:  "His  exception  on  that 
score  has  not  impressed  him  as  being  serious 
enough  to  require  him  to  point  out  the  error 
by  setting  out  the  prayers  in  his  abstract,  in 
accordance  with  the  rules.  We  therefore 
take  it  as  a  waiver  of  the  objection."  See 
also  similar  applications  of  the  same  prin- 
ciple in  Shorter  University  v.  Franklin,  76 
Ark.  671,  88  S.  W.  687,  074,  and  Carpenter 
V.  Hammer,  76  Ark.  347,  87  S.  W.  646. 

Judgment  aflSimed. 


CAIiIFOKNIA  SUPREMB  COURT. 

PEOPLE  OP  THE  STATE  OP  CALIFOR- 
NIA, Respt., 

V. 

EUGENE  E.  SCHMITZ,  Appt 
{—  Cal.  — ,  94  Pac  410.) 

Bxtortion  —  unlawful  injuries. 

1.  The  injury  threatened  must  be  unlaw- 
ful to  constitute  extortion,  irrespective  of 
whether  the  threat  was  made  for  the  pur- 
pose of  wrongfully  obtaining  money,  where 
the  statute  provides  that  the  threat  must 
be  one  "to  do  an  unlawful  injury  to  the  per- 
son or  property  of  the  individual  threat- 
ened," etc  -  ■ 
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Same. 

2.  A  threatened  injury  is  not  unlawful 
unless  it  is  of  such  a  character  that,  if  com- 
mitted, it  would  constitute  an  actionable 
wrong,  or,  if  merely  threatened,  could  be 
enjoined. 

Indictment  —  extortion  —  SBfficlency. 

3.  A  threat  to  do  an  unlawful  injury  to 
property  is  insufficiently  charged  in  an  in- 
dictment for  extortion  by  alleging  that  de- 
fendant threatened  certain  restaurant  keep- 
ers that,  if  money  were  not  paid  to  him,  he 
would  prevent  them  from  obtaining  liquor 
licenses,  and  thereby  injure  their  business, 
but  which  fails  to  state  whether  he  would 
do  so  by  lawful  influence  over  the  commis- 
sioners having  lawful  power  to  refuse  such 
licenses,  or  by  duress,  menace,  fraud,  or  un- 
due influence,  or  which  fails  to  state  that 
the  defendant  was  in  a  position  to  exercise 


power  or  undue  influence  over  them,  malice 
alone  not  being  enough  to  make  the  injuiy 
unlawfuL 

(March  9.  1908.) 

PETITION  for  hearing  by  the  Suprem* 
Court  after  reversal  by  the  District 
Court  of  Appeal  for  the  First  Appellate 
District  of  a  judgment  of  the  Superior  Court 
for  the  City  and  County  of  San  Francisco 
convicting  defendant  of  extortion.  Appli- 
cation denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Chas.  W.  Cobb  and  J.  J.  Dwy- 
er,  with  Messrs.  17.  S.  Webb,  Wm.  H. 
IJangdon,  Francis  J.  Heney,  and  Hiram 
W.  Johnson,  in  support  of  petition: 

Defendant  was  guilty  of  extortion. 


Case  Note.  —  Threat  to  injure  business 
unless  money  is  paid  as  crime  of  ex- 
tortion. 

The  threat  to  injure  the  business  of  an- 
other unless  money  is  paid,  if  a  crime  at  all, 
comes  under  the  denomination  of  extortion. 
Ordinarily  it  would  not  be  common-law  extor- 
tion unless  the  further  element  were  added 
that  the  threat  was  made  by  one  holding  an 
office,  or  under  color  of  an  office.  Statutes 
of  many  states,  however,  have  provided,  in 
substance,  that  one  may  be  guilty  of  extor- 
tion who  threatens  to  injure  the  person  or 
property  of  another  by  the  doing  of  some 
unlawful  act  unless  money  be  paid.  It  was 
such  a  statute  the  court  construed  in  Peo- 
ple V.   SCHMITZ. 

In  considering  this  case  with  reference  to 
the  cases  hereafter  commented  on  and  the 
principle  therein  involved,  it  should  be  borne 
in  mind  that  the  defendants  were  not  alleged 
in  the  indictment  to  hold  any  political  office, 
or  that  either  one  of  them  had  any  power, 
influence,  or  control  over  the  police  com- 
missioners who  were  authorized  to  issue 
the  licenses  in  question,  or  that  they  threat- 
ened to  use  such  power,  influence,  or  con- 
trol to  prevent  the  issuance  of  a  license. 
The  offense,  as  charged,  was  that  the  defend- 
ants obtained  money  from  different  people 
who  desired  to  have  issued  a  license  for  the 
sale  of  intoxicating  liquors,  under  the 
threat  that  they  woiud  prevent  the  issuance 
of  such  license  unless  money  were  paid  them. 
As  shown  in  the  opinion  of  the  court,  ac- 
cording to  the  indictment  against  the  de- 
fendants, they  might  have  been  private  citi- 
zens who  threatened  to  prevent  the  issuing 
of  c».rtain  licenses  unless  money  were  paid 
them.  Presumably,  any  citizen  of  that  mu- 
nicipality had  the  right  to  appear  before 
the  board  of  police  commissioners,  and,  by 
fair  persuasion,  object  to  the  issuance  of 
licenses  to  certain  individuals,  and,  if  possi- 
ble, induce  the  police  commissioners  to  re- 
fuse to  issue  such  licenses,  and  such  con- 
duct would  not  be  an  unlawful  injury,  no 
matter  what  motive  actuated  it.  Recogniz- 
ing this  doctrine,  the  court  held  that  such 
a  threat  was  not  a  threat  to  do  an  unlawful 
15  L.R.A.(N.S.) 


act,  and  that  therefore  it  did  not  amount  to 
extortion,  within  the  provision  of  the  Penal 
Code  of  that  state,  the  substance  of  which 
has  already  been  given.  A  distinction  is 
clearly  drawn  between  such  a  threat  as  be- 
ing a  lawful  act  and  a  threat  to  influ- 
ence the  police  commissioners  by  unlawful 
means,  such  as  duress,  menace,  fraud,  or  un- 
due influence.  The  court  recognized,  how- 
ever, that,  had  the  indictment  in  question 
alleged  that  the  defendants  occupied  high 
and  influential  official  positions  in  the  mu- 
nicipal government,  and  were  in  a  position 
to  exercise  and  bring  to  bear  upon  the  police 
commissioners  of  that  municipality  an  un- 
due influence  to  procure  their  refusal  to  is- 
sue the  licenses  in  question,  and  that  they 
threatened  to  use  this  influence  for  this 
purpose  unless  paid  money,  they  would  then 
have  been  guilty  of  extortion  within  the 
terms  and  meaning  of  the  Penal  Code  in 
question.  Under  this  theory  this  case  is 
in  harmony  with  such  other  cases  as  have 
had  occasion  to  pass  upon  the  question. 

A  case  in  which  the  same  question  was 
considered,  at  least,  in  principle,  is  that  of 
People  v.  McLaughlin,  150  N.  Y.  305.  44 
N.  E.  1017.  The  defendant  in  that  case 
was  a  police  commissioner,  and  was  cliarged 
with  statutory  extortion  as  such  police  cora- 
niiasioner  under  a  statute  which  was  appar- 
ently exactly  similar  to  the  California  Penal 
Code  defining  extortion.  In  considering  the 
sufficiency  of  the  indictment,  the  court  said : 
"To  maintain  the  action,  it  was  necessary 
for  the  people  to  prove  that  the  defendant 
had  obtained  the  money  from  Seagrist  with 
his  consent,  induced  by  a  wrongful  use  of 
force  or  fear,  or  under  color  of  official  right. 
Fear,  such  as  will  constitute  extortion,  may 
be  induced  by  a  threat  to  do  an  unlawful 
injury  to  the  person  or  property  of  the  in- 
dividual threatened."  The  case,  however, 
was  disposed  of  on  other  questions  than  the 
one  here  under  consideration. 

People  V.  Barondess.  133  N.  V.  649.  31 
N.  E.  240,  clearly  illustrates  the  di^^tinction 
between  a  threat  to  do  a  lawful  act  and  a 
threat  to  tlo  an  unlawful  act.  The  decision 
of  the  general  term  (61  Hun,  571,  10  N. 
V.  Supp.  441),  that  the  defendant  was  not 
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People  ▼.  Hughes,  137  N.  T.  29,  32  N.  E. 
1015;  People  v.  Barondess,  133  N.  Y.  649. 
31  N.  E.  240;  People  v.  Wilzig,  4  N.  Y. 
Crim.  Rep.  403;  O'Brien  v.  People,  216  111. 
364,  108  Am.  St.  Kep.  219,  75  N.  E.  108: 
March  v.  Bricklayers  &  P.  Union  No.  1,  79 
Conn.  7,  4  L.R.A.(N.S.)  1198,  118  Am.  St. 
Rep.  127,  63  Atl.  291 ;  Plant  v.  Woods,  176 
Mass.  492,  61  I..R.A.  339,  79  Am.  St.  Rep. 
330,  67  N.  E.  1011. 

Messrs.  Campbell,  Metson,  &  Drew, 
John  J.  Barrett,  and  Charles  H.  Fair- 
all,  contra: 

The  indictment  is  fatally  defective  for  an 
omission  to  allege  by  what  means  the  de- 
fendant threatened  to  prevent  the  issuance 
of  the  license. 


People  T.  Mahony,  146  Cal.  104,  78  Pac. 
154. 

The  "unlawful  injury"  spoken  of  in  |  519 
of  the  Penal  Code  has  no  other  meaning 
than  damage  inflicted  by  an  unlawful  act. 

Davis  V.  State,  37  Tex.  Crim.  App.  47, 
06  Am.  St.  Rep.  791,  38  S.  W.  792;  United 
States  V.  O'Connor,  31  Fed.  449;  Bishop, 
Crim.  Law,  §  178;  People  v.  Loveless,  84 
N.  Y.  Supp.  1114. 

An  otherwise  lawful  act  cannot  be  made 
unlawful  by  the  motive  by  which  it  is  ac- 
tuated. 

Boyson  v.  Thorn,  98  Cal.  578,  21  L.R.A. 
233,  33  Pac.  492;  1  CJyc.  Law  &  Proc.  p. 
669. 


guilty  of  extortion  as  defined  by  the  stat- 
utes of  that  state,  was  reversed  on  appeal  by 
the  court  of  appeals,  and  the  dissenting 
opinion  in  that  court  of  Daniels,  J.,  was 
adopted.  It  appeared  in  that  case  that  the 
defendant  was  an  officer  in  a  labor  union, 
and,  as  such,  had  sufficient  power  and  con- 
trol over  the  members  of  the  union  as  to 
be  able  to  cause  them  either  to  work  or 
cease  to  work.  After  a  strike  had  been  set- 
tled, he  notified  certain  employers  that  he 
would  not  advise  the  members  of  the  union 
and  their  employees  to  resume  work  until 
they  bad  paid  him  a  stated  sum  of  money, 
he  representing  that  he  had  a  sufficient  con- 
trol over  their  employees  to  prevent  their 
resuming  work.  In  determining  whether 
or  not  this  evidence  was  sufficient  to  amount 
to  extortion  within  the  terms  of  the  statute 
referred  to,  the  court  recognized  the  princi- 
ple that  a  threat  to  do  a  lawful  act  would 
not  be  sufficient  evidence  to  support  a  con- 
viction, but  it  would  be  necessary  to  show 
that  the  threat  was  to  do  an  unlawful  act. 
Weighing  the  evidence  by  this  test,  the  court 
said:  "The  point  is  presented  whether  a 
threat  to  prevent  the  persons  who  had  been 
upon  the  strike  from  retuminjj  to  and  en- 
tering the  employment  of  the  firm  was  a 
threat  to  do  an  unlawful  injury  to  the 
property  of  this  firm.  .  .  .  The  defend- 
ant .  .  .  asserted  himself  to  be  in  such 
a  relation  to  the  persons  on  the  strike,  even 
after  they  had  adjusted  their  differences  as 
to  compensation,  as  to  control  their  move- 
ments and  prevent  them  from  returning  into 
the  service  of  the  firm  unless  his  demand 
was  satisfled."  This  case,  therefore,  pre- 
sented one  of  the  elements  recognized  in 
People  v.  Schmitz  as  amounting  to  a  threat 
to  do  an  unlawful  act;  viz.,  a  threat  to  ex- 
ercise undue  influence. 

It  is  worthy  of  note,  also,  that  although 
this  element  appeared  in  the  evidence  in 
People  V.  Barondess,  yet  the  decision  of  the 
court  of  appeals  was  reached  by  a  majority 
of  one,  the  other  judges  dissenting  there- 
from, and  this  dissent  was  based  upon  the 
claim  that  the  evidence  did  not  show  a 
threat  to  do  an  unlawful  act,  since  it  ap- 
peared that  the  demand  of  defendant  for 
monev  was  for  and  in  behalf  of  the  union 

15  l;r.a.(N.s.) 


he  represented.  The  court,  in  the  dissenting 
opinion,  pointed  out  that  it  was  not  unlaw- 
ful for  the  workmen  to  refuse  to  resume 
work,  and  that,  if  there  was  nothing  un- 
lawful in  the  refusal  of  the  workmen  to  re- 
turn to  work,  the  statement  or  threat  of  the 
defendant  could  not  be  deemed  to  be  a 
threat  to  do  an  unlawful  injury;  at  most, 
it  was  a  threat  to  use  his  influence  over  the 
members  of  the  union,  to  induce  them  to 
continue  their  present  attitude  toward  their 
employers.  Judge  Gray,  in  pointing  out  this 
distinction,  continues:  "The  distinction, 
which  I  think  is  not  to  be  lost  sight  of,  con- 
sists in  this:  That,  however  reprehensible 
and  morally  offensive  the  conduct  of  the 
defendant  and  of  the  workmen  was,  the  at- 
titude of  the  workmen  in  holding  out  until 
there  was  compliance  with  their  further 
demands  was  not  unlawful,  as  being 
something  reprehended  or  forbidden  by 
the  law;  and  therefore,  for  the  defend- 
ant to  threaten  that  that  attitude  would 
continue  unless  the  demand  preferred  by  him 
was  met,  was  not  to  do  an  act  leading  to 
any  unlawful  injury."  (Quotation  taken 
from  45  N.  Y.  S.  R.  251,  31  N.  E.  245.) 

This  question  also  received  the  considera- 
tion of  that  court  in  People  v.  Hughes.  137 
N.  Y.  29,  32  N.  E.  1106;  and  the  principle 
that  the  injury  threatened  had  to  be  an  un- 
lawful injury  in  order  for  it  to  amount  to 
an  extortion  within  the  provisions  of  the 
statute  referred  to  was  again  recognized. 
The  defendant,  in  this  case,  was  also  a  lead- 
er or  officer  in  a  labor  union,  who  threatened 
to  use  his  influence  as  such  officer  to  injure 
the  business  of  the  employers  of  members 
of  that  union  unless  paid  money,  which, 
however,  he  intended  to  use  for  his  own 
benefit,  and  not  for  the  benefit  of  the  union 
he  represented,  as  in  the  Barondess  Case. 
In  answering  the  contention  that  what  the 
defendant  threatened  to  do  was  not  an  \tn- 
lawful  act,  and  so  no  threat  of  an  unlawful 
injury  to  property,  the  court  said:  "The 
question  for  the  jury  was  what  Hughes 
threatened,  and  what  his  description  of  the 
power  that  he  wielded  was;  and  it  does  not 
follow  that  he  described  the  natural  and 
normal  methods  of  the  order  instead  of  a 
complete  perversion  of  such  methods  as  they 
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Max, 


Per  Curiam: 

This  is  an  application  by  respondent  for 
a  hearing  and  determination  of  this  appeal 
by  this  court,  after  decision  and  judgment 
by  the  district  court  of  appeal  for  the  first 
district.  There  is  absolutely  no  merit  in 
the  contention  of  respondent  that  the  appeal 
was  prematurely  taken,  and  hence  should 
be  dismissed.  This  matter  was  sufficiently 
and  satisfactorily  covered  by  what  is  said 
in  regard  thereto  in  the  opinion  of  the  dis- 
trict court  of  appeal. 


The  court  is  unanimous  in  the  opinion 
that  the  district  court  of  appeal  was  cor- 
rect in  its  conclusion  that  the  indictment 
was  insufficient,  in  that  it  did  not  show 
that  the  specific  injury  to  the  property  of 
the  restaurant  keepers  threatened  by  the 
defendant  was  an  "unlawful  injury."  It  is 
very  clear  that,  to  constitute  the  crime  of 
extortion  committed  by  means  of  any  threat 
to  injure  property  of  the  person  threatened, 
the  injury  threatened,  as  was  in  effect  said 
by  the  learned  district  court,  must  be  in  it- 


would  have  existed  under  a  more  honest  and 
intelligent  leadership.  What,  then,  Hughes 
threatened,  was  the  first  question  for  the 
jury.  He  described  what  he  was  doing, 
what  he  could  do,  and  what  he  intended  to 
do;  and  it  was  by  force  of  that  description 
that  the  money  was  extorted  which  was 
paid."  After  a  further  recital  of  the  facts, 
the  court  continues:  "Conduct  takes  its 
legal  color  and  quality  more  or  less  from 
the  circumstances  surrounding  it  and  the 
intent  or  purpose  which  controls  it;  and  the 
same  act  may  be  lawful  or  unlawful  as  thus 
colored  and  qualified.  One  may  refuse  to 
deal  with  a  firm  because  of  a  conviction 
that  it  does  not  give  honest  compensation 
for  labor,  and  may  ask  his  friends  or  the 
public  to  do  the  same  thing,  and  the  con- 
duct may  produce  injury  to  the  business 
criticized  without  thereby  becoming  illegal. 
The  jury  were  so  told  in  substance,  and  per- 
mitted to  judge  whether  that  was  the  true 
quality  and  character  of  the  prisoner's  ac- 
tion. On  the  other  hand,  one  may  infiu- 
ence  his  friends  and  the  public  to  iufiict 
the  same  injury  of  withdrawal  of  custom 
without  just  or  excusable  reason,  and  by 
fraudulently  concealing  the  fact  that  it 
does  not,  and  pretending  that  it  does,  ex- 
ist, and  using  official  power  and  influence 
to  make  effective  the  deception,  and  to  force 
and  compel  unwilling  dealers  to  desist  from 
their  purchases,  and  that  for  the  sole  pur- 
pose of  extorting  money;  in  which  case  the 
resultant  injury  will  be  unlawful.  What 
Hughes  threatened  was  found  by  the  jury 
to  be  such  an  unlawful  injury.  They  saw 
that  he  conveyed  the  idea  strongly  and 
clearly  that,  unless  his  demand  of  money 
was  complied  with,  he  could  and  would,  by 
threatening  the  hostility  of  the  order,  com- 
pel the  retail  dealers  to  withdraw  their 
custom,  and  could  and  would  utilize  the 
power  he  had,  although  the  original  occa- 
sion for  its  exercise  was  gone.  Such  a 
threat,  within  the  doctrine  of  the  Barondess 
Case,  and  within  that  also  of  the  dissenting 
opinion  in  this  court,  amounts  to  a  threat 
to  do  an  unlawful  injury  to  property.  .  . 
.  There  was,  therefore,  a  question  for  the 
jury,  and  the  court  could  not  properly 
have  directed  an  acquittal."  It  is  worthy 
of  note  that  the  opinion  cites  the  Barondess 
Case,  and,  without  either  approving  or  dis- 
approving the  majority  opinion  in  that  case, 
states  that  the  facts  in  People  v.  Hughes 
bring  it  within  the  principle  of  the  dissent- 
ing opinion  in  that  case.  There  is,  how- 
16  LJR.A.(N.S.) 


ever,  a  valid  distinction  between  the  two 
cases.  In  the  Barondess  Case  the  demand 
of  the  defendant  for  money  before  he  would 
cause  the  members  of  the  union  in  question 
to  return  to  work  was  claimed  to  have  been 
made  for  and  in  behalf  of  the  union;  while 
in  the  Hughes  Case  the  demand  for  money 
was  not  made  in  behalf  of  the  union  in  ques- 
tion, but  was  for  the  private  use  and  bene- 
fit of  defendant. 

People  V.  Hughes,  supra,  was  followed  in 
People  V.  Weinseimer,  117  App.  Div.  603, 
102  K.  Y.  Supp.  679  (Affirmed  without 
opinion  in  100  N.  Y.  637.  S3  N.  E.  1129). 
These  two  cases  as  to  the  facts  are  veiy 
similar,  and  in  both  the  question  of  the 
wrongful  exercise  by  the  defendant,  as  pres- 
ident of  a  labor  union,  of  his  influence  to 
injure  the  business  and  property  of  another 
unless  money  be  paid,  was  made  the  test  to 
determine  whether  the  injury  threatened 
was  an  unlawful  <me. 

In  State  v.  Pierce,  76  Iowa,  189,  40  K. 
W.  716,  a  constable  was  charged  with  ex- 
tortion, in  that  he  claimed  to  have  a  aeardi 
warrant  to  search  a  drug  store,  and,  by  rea- 
son of  such  claim,  was  paid  money  by  the 
owner  of  the  drug  store  to  prevent  its  be- 
ing searched,  as  such  a  seareh  would  injure 
the  latter's  business.  The  statute  under 
which  the  prosecution  was  had  provided 
that,  if  any  person,  either  verbally  or  by 
any  written  or  printed  communication,  ma- 
liciously threaten  to  accuse  another  of  crime 
or  offense,  or  to  do  any  injury  to  the  per- 
son or  property  of  another,  with  the  intent 
thereby  to  extort  any  money,  etc.  The 
court  said  that  the  defendant  was  not  guilty 
of  extortion  within  this  statute,  but  that 
the  offense  committed,  if  any,  was  bribery. 

In  Com.  V.  Wilson,  30  Pa.  Super.  Ct.  26, 
and  in  Com.  v.  Wilson,  30  Pa.  Super.  Ct. 
32,  a  captain  of  police  was  held  to  be  guilty 
of  common-law  extortion  where  he  so  con- 
ducted himself  as  to  lead  persons  conducting 
assignation  houses  to  believe  and  under- 
stand that,  unless  they  paid  or  caused  to  be 
paid  to  him  money,  he  would  exercise  his 
official  authority  to  prevent  their  conduct- 
ing such  assignation  houses;  and  this  al- 
though it  appeared  that  he  had  no  lawful 
authority  to  grant  to  anyone  the  privilege 
of  operating  such  a  house.  This  case  also 
recognizes  the  distinction  between  the 
wrongful  exercise  of  influence  or  power  by 
one  in  a  position  so  to  do,  to  injure  the 
business  of  another,  and  a  tiireat  to  injurs 
the  business  of  another  by  a  lawful  act. 
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self  unlawful,  irrespective  of  whether  or 
not  the  purpose  with  which  the  threat  is 
made  is  to  obtain  money  to  which  the  per- 
son threatening  is  not  entitled.  Section  520 
of  the  Penal  Code  provides  that  the  threat 
must  be  such  as  is  mentioned  in  the  pre- 
ceding section,  and  the  preceding  section,  in 
subdivision  1  (the  only  subdivision  here 
applicable),  says  that  the  threat  must  be 
one  "to  do  an  unlawful  injury  to  the  per- 
son or  property  of  the  individual  threat- 
ened, or  to  any  relative  of  his,  or  member 
of  his  family."  The  word  "unlawful,"  as 
used  in  this  statute,  qualifies  the  word  "in- 
jury" alone.  If  the  injury  threatened  to 
property  is  one  which  the  person  threaten- 
ing has  an  absolute  legal  right  to  do,  he 
cannot  be  held  to  have  threatened  "to  do 
an  unlawful  injury"  to  the  proi)erty,  even 
though  his  motive  in  making  the  threat  is 
to  obtain  from  the  person  threatened  money 
to  which  he  is  not  entitled;  and  consequent- 
ly it  cannot  be  held  to  be  an  injury  within 
the  provisions  of  {g  519  and  520  of  the 
Penal  Code.  The  statutory  provision  is  so 
clear  in  this  respect  that  no  room  is  left  for 
other  construction.  This  conclusion  is 
strengthened  by  the  distinction  between  said 
subdivision  1  of  {  519  and  each  of  the  other 
subdivisions  of  that  section,  wherein  the 
element  of  unlawfulness  of  the  act  threat- 
ened is  omitted.  That  this  is  the  proper 
construction  of  the  law  under  consideration 
was  fully  recognized  by  the  court  of  appeals 
of  New  York  in  considering  a  precisely  sim- 
ilar provision  of  the  Penal  Code  of  that 
state,  in  a  case  much  relied  on  by  the  re- 
spondent. People  V.  Hughes,  137  N.  Y.  37, 
32  K.  E.  1105. 

What  is  meant  by  the  term  "unlawful  in- 
jur}-?" Giving  to  such  term  the  broadest 
meaning  possible  under  the  authorities,  it 
can  include  no  injury  tiiat  is  not  of  such  a 
character  that,  if  it  had  been  committed  as 
threatened,  it  would  have  constituted  an  ac- 
tionable wrong, — an  injury  for  which  an 
action  for  the  resultant  damages  could  be 
maintained  against  the  defendant;  or  which, 
if  merely  threatened,  could  be  enjoined  in 
equity  if  the  remedy  at  law  were  deemed 
inadequate.  Applying  this  to  the  case  at 
bar:  It  was  within  the  lawful  power  of 
the  police  commissioners  of  San  Francisco 
to  withhold  from  the  restaurant  keepers  a 
license  to  sell  liquors  at  retail  in  their  res- 
taurant, no  matter  how  great  the  pecuniary 
loss  thereby  caused  to  the  business.  It  was 
also  lawful  for  any  person,  by  legitimate 
persuasion  or  ailment,  to  endeavor  to  pre- 
vail upon  the  commissioners  to  refuse  the 
license,  although  such  person  was  actuated 
by  a  malicious  intent  to  injure  the  restau- 
rant keepers  and  cause  them  pecuniary  loss. 
The '  conjunction  of  the  lawful  persuasion 
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inducing  the  lawful  refusal  of  the  license 
with  the  malicious  motive  instigating  the 
persuasion  would  not  convert  the  lawful 
act  of  refusing  the  license  into  an  unlaw- 
ful one,  nor  make  the  resulting  injury  un- 
lawful or  actionable.  In  order  to  make  an 
injury  from  the  lawful  act  of  a  third  per- 
son a  cause  of  action  against  the  person  in- 
ducing the  act,  such  act  must  be  procured 
by  some  means  which  the  law  denounces  as 
unlawful.  We  think  a  review  of  the  author- 
ities satisfactorily  shows  that  the  means 
employed  must  be  something  which  the  law 
considers  suflScient  to  take  away  the  free 
consent  of  the  third  person,  in  this  case  the 
police  commissioners,  to  the  act  which  causes 
the  injury, — the  consent  essential  to  the 
validity  of  a  contract.  The  means  referred 
to  are  thus  enumerated  in  {  1567  of  our 
Civil  Code:  "An  apparent  consent  is  not 
real  or  free  when  obtained  through:  (1) 
Duress;  (2)  menace;  (3)  fraud;  (4)  un- 
due influence;  or  (6)  mistake."  A  contract 
obtained  by  such  means  is  declared  to  be 
voidable.  If  A,  by  such  means,  induces  B 
to  do  a  lawful  act  injuring  the  property  of 
C,  an  action  will  lie  by  C  against  A  for  the 
damage  thereby  caused.  But,  if  A  merely 
persuades  or  advises  B  to  do  the  injurious 
act,  no  action  will  lie  against  A  in  favor  of 
C.  We  are  not  hear  speaking  of  an  act 
unlawful  in  itself,  in  which  case  A  might 
be  liable  as  an  accomplice.  We  refer  to 
acts  by  B  which,  though  injurious  to  C's 
property,  are  lawful  in  character,  but  which 
he  would  not  have  done  but  for  the  unlaw- 
ful means  used  by  A  uprai  him. 

The  difference  between  an  unlawful  in- 
jury and  an  act  which,  though  morally 
wrong  and  in  fact  injurious,  does  not  fur- 
nish legal  grounds  of  action,  is  illustrated 
by  the  two  cases  of  Boyson  v.  Thorn,  98 
Cal.  578,  21  L.R.A.  233,  33  Poc.  492,  and 
People  T.  Hughes,  supra.  In  Boyson  v. 
Thorn,  Boyson  and  his  wife  were  lodging 
at  the  Palace  Hotel.  Thorn,  maliciously 
intending  to  injure  Boyson  in  person  and 
property,  induced  Newlands,  the  proprietor 
of  the  hotel,  to  eject  Boyson  and  his  wife 
from  the  hotel,  whereby  Boyson  sustained 
damage.  This  was  done  without  the  use 
of  duress,  menace,  fraud,  deception,  or  un- 
due influence  upon  Newlands;  the  only 
means  alleged  being  lawful  advice  and  per- 
suasion with  malicious  intent.  It  was  held 
that  no  unlawful  injury  had  been  commit- 
ted by  Thorn  upon  Boyson;  the  reason  be- 
ing that  the  means  used  to  induce  the  in- 
jurious act  of  Newlands  were  not  unlawful 
in  character,  and  that  the  malicious  use  of 
lawful  means  to  induce  a  lawful  act  did 
not  make  the  resulting  injury  unlawful.  In 
People  v.  Hughes,  the  defendant  was  the 
head  of  a  labor  organization  known  as  the 
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"Knights  of  Labor."  Adler  &  Bros,  were 
engaged  in  gelling  goods  at  wholesale,  and 
the  success  and  profit  of  the  business  de- 
pended on  the  patronage  of  retail  dealers 
in  the  same  goods.  The  firm  had  disre- 
garded a  request  of  the  order,  made  through 
Hughes,  to  employ  only  a  specified  number 
of  apprentices,  and  the  order,  for  that  cause, 
acting  through  Hughes  and  by  means  of  its 
influence  over  the  retailers,  arising  from 
the  fact  that  its  members  were  numerous 
and  were  consumers  of  large  quantities  of 
the  goods,  had  caused  a  boycott  by  the  re- 
tailers against  Adler  &.  Bros.  Thereupon 
Adler  &.  Bros,  removed  the  cause  of  the  boy- 
cott by  reducing  the  number  of  their  ap- 
prentices to  the  desired  number,  and  apolo- 
gized to  Hughes  for  their  previous  disobe- 
dience. Hughes  then  threatened  that,  not- 
withstanding this  compliance,  unless  a  cer- 
tain sum  of  money  was  paid  him  he  could 
and  would  induce  the  retailers  to  continue 
to  boycott,  and  that  he  would  do  this  by 
deception  in  concealing  from  the  order  the 
fact  that  the  cause  of  the  boycott  had  ceased 
to  exist,  and  by  means  of  his  power  as  head 
of  the  order,  and  the  influence  of  the  order, 
which  he  could,  by  that  means,  bring  to 
bear  upon  the  retailers;  that  is  to  say, 
that  he  would  induce  the  retailers  to  com- 
mit the  injury  by  means  of  his  deceit,  fraud, 
and  undue  influence.  The  court  says  that 
the  retailers  had  the  lawful  right  to  with- 
draw their  custom,  and  Hughes  had  the 
lawful  right,  by  proper  means,  to  induce 
them  to  do  so;  but  that  this  was  a  threat 
of  an  unlawful  injury  to  property  because 
of  the  unlawful  means  proposed  to  be  used; 
that  is,  the  deceit  and  undue  influence. 

The  question  whether  malice  alone  should 
be  considered  in  law  as  sufficient  to  make 
an  injury  resulting  from  a  lawful  act  the 
subject  of  an  action  for  redress,  or  whether 
the  use  of  unlawful  means  to  induce  the 
lawful  act  is  essential,  is  a  question  of  pub- 
lic policy.  Both  are  morally  wrong,  and 
the  reason  for  the  distinction  is  not  to  be 
found  in  the  difference  in  the  moral  quali- 
ties of  the  respective  elements.  It  is  found- 
ed upon  the  conviction  that,  to  hold  the 
former  sufficient,  would,  in  the  administra- 
tion of  the  rule,  cause  injustice  to  be  done 
more  frequently  than  justice,  and  that  it 
would  be  unwise  to  hold  a  man  answerable 
in  an  action  solely  because  of  the  state  of 
his  mind,  emotions,  and  feelings.  In  many 
of  the  cases  where  an  injury  from  the  lawful 
act  of  a  third  person  has  been  declared  un- 
lawful, there  is  no  discussion  of  this  phase 
of  the  subject;  and  frequently  the  elements 
of  menace  and  undue  influence  are  confused 
But,  in  nearly  all  of  them, — indeed,  in  most 
of  those  exceptional  cases  in  which  malice 
alone  has  been  held  to  make  the  injury  un- 
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lawful, — it  will  be  found  that  the  defendant 
employed  some  one  of  the  unlawful  meana 
above  mentioned  in  procuring  the  act  to  be 
done,  or  that  he  threatened  so  to  do.  For 
citations  to  cases  on  the  subject,  see  18 
Am.  &  Eng.  Enc.  Law,  p.  88;  19  Am.  & 
Eng.  Enc.  Law,  p.  626;  16  Am.  &  Eng.  Enc 
Law,  p.  1113;  1  Cyc.  Law  &  Proc.  pp.  651, 
663,  669;  1  Century  Dig.  col.  1 110.  See  8 
Harvard  Law  Rev.  pp.  1-14. 

In  this  case  the  indictment  charges  that 
the  defendant  threatened  the  restaurant 
keepers  that,  if  money  was  not  paid  him, 
he  would  prevent  them  from  obtaining  or 
receiving  a  retail  liquor  license,  and  thereby 
destroy  or  render  unprofitable  their  restau- 
rant business,  of  whicji  the  sale*  of  liquors  at 
retail  formed  the  remunerative  part.  It  ia 
not  stated  how  the  defendant  proposed  to 
do  this,  or  how  it  was  understood  by  the 
parties  that  he  would  accomplish  it:  wheth- 
er by  fair  persuasion  and  lawful  influence 
over  the  commissioners,  or  by  duress,  men- 
ace, fraud,  or  undue  influence  exercised  upon 
them.  This  is  not  a  case  where  it  is  suffi- 
cient to  charge  an  offense  in  the  language 
of  the  statute  defining  it.  The  court  cannot 
assimie,  in  the  absence  of  any  averment  to 
that  effect,  that  Schmitz  was  mayor  of  the 
city,  and,  as  such,  in  a  position  to  exercise 
power  and  undue  influence  over  the  mem- 
bers of  the  board  of  police  commissioners, 
or  that  Ruef,  his  codefendant,  *-aa  a  per- 
son in  practical  control  of  the  city  govern- 
ment because  of  his  political  activity  and 
influence,  or  otherwise  able  to  exert  an  un- 
due influence  over  the  board ;  nor  can  it  be 
inferred,  or  presumed,  when  it  is  not  so 
charged,  that  the  defendant  threatened  to 
prevent  the  issuance  of  the  license  by  un- 
lawful means,  and  not  solely  by  lawful  and 
innocent  persuasion  and  a(|{ument.  It  may 
well  have  been  the  case  that  the  threat  made 
did  not  express  in  words  any  intent  or  pur- 
pose to  use  any  ot  the  unlawful  means  re- 
ferred to,  and  yet  that  the  purpose  and  abil- 
ity to  use  such  means  successfully  were  per- 
fectly understood  by  the  parties  conc!>rned. 
because  of  the  circumstances  known  to  them. 
This  absence  of  express  avowal  would  not 
obviate  the  necessity  of  pleading  the  facts 
necessary  to  make  the  threat  criminal. 

It  is  an  elementary  principle  of  criminal 
law  that  the  indictment  must  show  that  a 
crime  has  been  committed.  "In  no  case  can 
the  indictment  be  aided  by  imagination  or 
presumption.  The  presumptions  are  all  in 
favor  of  innocence;  and,  if  the  facts  stated 
may  or  may  not  constitute  a  crime,  the  pre- 
sumption is  that  no  crime  is  charged."  Peo- 
ple V.  Terrill,  127  Cal.  100,  59  Pac.  836.  It 
should  be  added  that  neither  of  the  two  New 
York  cases  strongly  relied  on  by  the  re- 
spondent (People  V.  Hughes,  137  N.  Y.  37, 
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32  N.  E.  IIOS,  and  People  t.  Barondess,  133 
N.  Y.  640,  31  N.  E.  240)  involved  any  ques- 
tion of  the  sufficiency  of  an  indictment,  and 
that  there  is  nothing  in  the  opinions  in  said 
cases  that  is  ia  conflict  with  the  views  we 
have  expressed. 

The  attorneys  for  the  respondent  base 
their  iqtplication  for  a  hearing  in  this  court 
solely  upon  the  alleged  errors  of  the  district 
court  in  refusing  to  dismiss  the  appeal,  and 
in  holding  the  indictment  to  be  insufficient, 
and  expressly  limit  such  application  to  these 
two  points.  They  introduce  their  applica- 
tion with  the  statement  that  they  are  con- 
vinced that,  upon  a  full  discussion  of  the 
case,  "it  will  be  found  and  decided  by  this 
court  that  levying  blackmail  upon  licensed 
businesses  by  the  mayor  and  the  political 
boss  of  a  metropolitan  community  is  a  crime 
under  the  law  of  California,  and  should  not 
go  unwhipped  of  justice."  This  is  a  gross 
misstatement  of  the  case. and  of  the  ques- 
tion to  he  decided,  as  presented  by  the  in- 
dictment. We  again  emphasize  the  fact  that 
the  indictment  does  not  aver  that  Schmitz 
was  mayor,  or  that  Ruef  was  a  political 
boss,  or  that  either  of  them  had  any  power, 
or  influence,  or  control  over  the  police  com- 
missioners, or  that  they  threatened  to  use 
such  power,  influence,  or  control  in  prevent- 
ing the  issuance  of  a  license. 

The  questicm  whether  or  not  the  fact,  if  it 
be  a  fact,  that  the  restaurant  keepers  were 
unflt  persons,  who  should  not  have  been  li- 
censed, would  be  a  good  defense  to  a  good 
indictment  for  extortion,  is  also  a  question 
foreign  to  the  discussion  of  the  sufficiency 
of  the  indictment.  Any  intimations  in  the 
opinion  of  the  district  court  of  appeal  that 
such  unfitness  would  justify  the  extortion 
of  money  by  a  threat  of  the  use  of  unlawful 
means  to  procure  the  refusal  of  a  license 
must  be  considered  as  obiter  dieta,  and  we 
do  not  wish  to  be'  understood  as  approving 
them. 

The  application  for  a  hearing  and  deter- 
mination of  this  appeal  by  this  court,  after 
decision  and  judgment  by  the  District  Ck>urt 
of  Appeal  of  the  First  District,  is  denied. 


coiiORADO  supreme;  cotjrt. 

MARGARET  HUGHES,  Appt., 

V.  ' 

CARLTON  M.  KERSHOW  et  aL 
(—  Colo.  — ,  03  Pac.  1116.) 

Fixtures  —  removable  building. 

1.  A  brick  building  erected  on  leased 
premises,  to  be  the  property  of  the  tenant, 
with  the  privilege  of  removal,  upon  certain 
conditions,  before  the  expiration  of  the  lease, 
is  personal  property  during  the  life  of  the 
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lease,  and  becomes  real  estate  upon  the  ex- 
piration or  surrender   thereof   without   re- 
moval. 
lilens  —  bailding  on  leased  premlsee. 

2.  A  verbal  lien  for  money  advanced  to  a 
lessee  for  the  erection  of  a  building  which 
he  has  the  right  to  remove  before  the  expira-  . 
tion  of  the  tenancy,  if  binding  between  the 
parties,  extends  only  to  the  interest  of  the 
lessee  in  the  property,  and  is  lost  by  the  ter- 
mination thereof. 

Same  —  extension  of  term. 

3.  The  lien  of  one  who  advances  money 
to  a  lessee  on  the  security  of  a  building 
removable  by  him  before  the  expiration  of 
the  lease,  is  not  made  absolute  oy  the  ex- 
tension of  the  tenancy  oa  practically  the 
same  terms,  without  the  knowledge  or  con- 
sent of  the  lienor,  since  the  latter  is  pre- 
sumed to  have  known  of  the  date  of  the  ex- 
piration of  the  ftrst  lease,  and,  being  put 
upon  inquiry,  and  failing  to  enforce  the  lien, 
must  be  held  to  have  acquiesced  in  the  new 
lease,  intending  to  assert  a  lien  subject 
thereto. 

Same  ^  surrender  of  property. 

4.  A  lien  for  money  advanced  on  the  se- 
curity of  a  building  removable  by  the  ten- 
ant before  the  expiration  of  the  term,  if  not 
lost  by  the  surrender  of  the  property  by  the 
tenant  without  removal  before  the  expira- 
tion of  the  term,  becomes  ineffective  upon 
the  expiration  of  the  lease. 

Guardian  —  encumbrances. 

5.  A  guardian  has  no  power,  without  ex- 
press authority  from  the  court,  to  agree  that 
one  advancing  money  to  a  lessee  of  his 
ward's  premises,  for  the  erection  of  a  build- 
ing thereon,  shall  have  a  lien  on  the  im- 
provement. 


Note.  ^  A  search  fails  to  reveal  any  other 
reported  case  upon  the  question  of  the  efl'ect 
ujMn  a  lien  on  a  building,  to  he  removed 
by  the  tenant,  of  the  failure  to  remove 
the  building  before  the  expiration  of 
the  term  or  by  the  expiration  of  the 
term.  It  would  appear  that  the  decision  in 
Hughes  v.  Kebshow  is  clearly  right,  as 
the  lease  provided  that  the  building  was  to 
be  removed  by,  or  before,  the  expiration  of 
the  lease;  the  building  would  then  become 
the  property  of  the  lessor;  and  it  is  a  gen- 
eral rule  that  a  lien  cannot  be  enforced 
against  the  landlord's  interest  for  labor  or 
material  furnished  to  the  tenant  for  build- 
ings or  structures  not  attached  to  the  real- 
ty, and  which  are  removable  at  the  will  of 
the  tenant.  On  this  question,  see  case  note 
to  Oregon  Lumber  Co.  v.  Beckleen,  6  L.R..\. 
(N.S.)  486. 

But  a  different  question  might  be  pre- 
sented if  the  lease  provided  merely  that  the 
building  upon  which  the  lien  had  attached 
was  to  be  considered  the  personal  property 
of  the  lessee,  and  did  not  provide  expressly 
that  it  was  to  revert  to  the  lessor  if  not 
removed  by  the  expiration  of  the  term;  or 
if  the  building  would  not  so  revert  merely 
by  operation  of  law. 
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Action  —  laches. 

6.  An  equitable  right  to  enforce  a  lien  for 
money  advanced  for  the  erection  of  a  build- 
ing on  leased  premises  is  lost  by  an  inex- 
cusable delay  of  over  five  years  in  bringing 
an  action  to  enforce  it,  and  a  delay  of  five 
years  more  in  bringing  it  to  trial. 
Pleading:  —  laches. 

7.  No  formal  plea  is  necessary  in  equity 
to  defeat  the  enforcement  of  a  lien  on  the 
ground  of  laches. 

(February  3,  1908.) 

APPEAL  by  plaintifT  from  a  judgment  of 
the  District  Court  for  Denver  County 
in  defendants'  favor  in  an  action  brought 
to  enforce  a  lien  upon  a  building.  Af- 
firmed. 

Statement  by  Helm,  J.: 

•Teremiah  Kershow  died  seised  of  three 
lots  at  the  corner  of  Sixteenth  and  Market 
streets,  Denver.  These  lots  became  the 
property  of  his  minor  sons.  J.  Henry  Ker- 
show, as  guardian  for  such  minors,  in  1883 
leased  the  same  to  Paul  T.  Hughes,  for  a 
period  ending  April  23,  1893.  By  the  terms 
of  the  lease,  "all  erections  and  improve- 
ments and  repairs  made  by  party  of  the 
second  part  at  any  time  during  said  term, 
erected  upon  said  premises,"  were  to  re- 
main the  property  of  the  tenant,  Hughes. 
Within  the  sixty  days  last  preceding  the 
expiration  of  the  time  fixed  in  the  lease, 
Hughes  was  given  the  privilege  of  remov- 
ing such  erections,  improvements,  etc.,  pro- 
vided he  had  then  "discharged  all  rents, 
taxes,  and  assessments"  payable  by  him  un- 
der the  contract.  The  building  first  erected 
upon  the  premises  was  destroyed  by  fire  in 
1886.  The  insurance  money  not  being  suf- 
ficient to  re-erect  the  kind  of  a  structure 
desired,  Hughes  borrowed  from  appellant, 
who  was  plaintifiF  below,  and  who  was  his 
wife,  some  $10,000  or  $15,000  with  which 
to  finish  the  same.  Mrs.  Hughes  took  no 
notes  or  other  evidences  of  this  indebted- 
ness, nor  did  she  take  any  written  security 
therefor.  She  asserts,  however,  that  Hughes 
gave  her  a  verbal  lien  upon  the  building  as 
such  security;  and  she  further  claims  that 
after  she  had  advanced  some  $3,000  or 
$4,000.  and  when  the  brickwork  was  only 
partly  completed,  J.  Henry  Kershow.  the 
guardian,  assured  her  that,  if  she  would 
continue  furnishing  the  money  neceasary  to 
complete  the  building,  he  would  see  that 
she  was  repaid  the  same,  and  that  she 
should  have  a  lien  on  the  improvement  for 
all  of  the  money  so  furnished.  The  build- 
ing, being  a  brick  structure  covering  the  en- 
tire three  lots,  and  with  a  foundation  capa- 
ble of  supporting  five  stories,  was  then  com- 
pleted :  plaintiff  furnishing  the  money.  The 
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lower  part  was  used  for  stores.  The  upper 
part  was  finished  off  for  and  used  as  a 
theater.  In  December,  1892,  four  months 
before  the  expiration  of  the  lease,  owing  to 
the  hard  times  and  other  causes,  Kershow, 
the  guardian,  and  Hughes,  the  tenant,  ar- 
ranged for  and  completed  the  execution  of 
a  new  lease  extending  the  term  of  the  ten- 
ancy to  June  30,  1896,  at  a  higher  rental 
for  the  ground.  Subsequently  certain  liti- 
gation arose  between  the  parties,  which  was 
compromised  and  disposed  of  early  in  1806. 
Through  such  compromise  and  settlement 
Hughes  received  a  rebate  of  several  thou- 
sand dollars  upon  rents  due  and  $2,000  in 
cash,  and  turned  the  possession  of  the  prem- 
ises over  to  his  lessors.  On  the  16th  of 
.Tune,  1898,  plaintiff  began  the  present  ac- 
tion for  the  enforcement  of  the  lien  so 
claimed  by  her  upon  the  building.  The 
answer  of  J.  H.  Kershow,  guardian,  was 
filed  on  March  11,  1899.  The  cause  came 
on  for  trial  on  May  19,  1903,  decision  be- 
ing rendered  August  17th  of  the  same  year. 
From  the  decree,  which  was  in  favor  of  de- 
fendants, plaintiff  prosecuted  the  present 
appeal. 

Messrs.  Clay  B.  'Whitford  and  Henry 
E.  May,  for  appellant: 

A  lien  on  personal  property  may  be 
created  by  parol. 

3  Pom.  Eq.  Jur.  2d  ed.  |  1235;  Jackson 
V.  Rutherford,  73  Ala.  165;  Godeffroy  v. 
Caldwell,  2  Cal.  489,  56  Am.  Dec.  360; 
Kelly  V.  Kelly,  54  Mich.  30,  19  N.  W.  580; 
19  Am.  t  Eng.  Enc.  Law,  2d  ed.  p.  14; 
Chattanooga  Xat.  Bank  v.  Rome  Iron  Co. 
102  Fed.  755;  Walker  v.  Brown,  165  U.  S. 
664,  41  L.  ed.  870,  17  Sup.  Ct.  Rep.  45:i. 

Buildings  erected  upon  leased  land  with 
permission  of  lessor  are  personal  property. 

Wick  V.  Bredin,  189  Pa.  83,  42  Atl.  17; 
Docking  v.  Frazell,  38  Kan.  420,  17  Pac. 
160 ;  Adams  v.  Goddard,  48  Me.  212 ;  Parker 
V.  Redfield,  10  Conn.  490;  Weathersby  v. 
Sleeper,  42  Miss.  732;  Wilgus  v.  Gettin.Ts. 
21  Iowa,  177;  Osgood  v.  Howard,  6  Me. 
452,  20  Am.  Dec.  322;  Mills  v.  Redick,  1 
Neb.  437;  Re  Welch,  108  Fed.  367. 

Our  lien  claim  became  first  by  reason  of 
the  extinction  of  the  firHt  lease. 

Upper  Appomattox  Co,  v.  Hamilton.  83 
Va.  319,  2  S.  E.  195;  Richmond  v.  Dues- 
berry,  27  Gratt.  210;  Wades  v.  Figgatt,  75 
Va.  576;  Lyons  v.  Deppen.  90  Ky.  303.  14 
S.  W.  279.  * 

The  equitable  rights  of  appellant  are  such 
that  they  control  every  other  feature  of  the 
case. 

Tinsley  v.  Durfey,  99  111.  App.  239. 

If   the  wards  claim  the  benefits  of   tl< 
guardian's   act  in  respect   to   the  matit 


Digitized  by 


Google 


1908. 


HUGHES  V.  KERSHOW. 


725 


beneficial  to  them,  they  cannot  deny  the 
obligatory  effect  of  his  engagements  with 
Mrs.  Hughes. 

Wuesthoff  V.  G«rmania  L.  Ins.  Co.  20 
Jones  &  S.  208;  Pershing  v.  Wolfe,  6  Colo. 
App.  410,  40  Pac.  856;  James  v.  Lane,  33 
N.  J.  Eq.  30;  Price's  Appeal,  116  Pa.  410, 
9  Atl.  856;  Hartwell  v.  Jackson,  7  Tex. 
582;  Canal  Bank  t.  Partee,  99  U.  S.  325, 
25  L.  ed.  390;  Union  Nat.  Bank  v.  Mat- 
thews, 98  U.  S.  621,  25  L.  ed.  188;  Dicker- 
son  V.  Colgrove,  100  U.  S.  578,  25  L.  ed. 
618;  Pearce  v.  Frantum,  16  La.  414. 

Why  should  these  wards  enrich  them- 
■eWes  at  the  expense  of  Mrs.  Hughes  T 

Mohr  V.  Tulip,  44  Wis.  274;  Douglas  v. 
Bennett,  61  Miss.  680;  Quynn  v.  Staines,  3 
Harr.  ft  M'H.  128. 

Whenever  improvements,  permanent  or 
otherwise,  have  been  made  in  good  faith, 
with  some  show  of  right,  present  or  pro- 
spective, the  owner  of  the  soil  cannot  suc- 
ceed to  the  ownership  of  such  improvements 
without  paying  for  them. 

Duckett  V.  Duckett  (Md.)  21  Atl.  323; 
Hedgepeth  v.  Rose,  95  N.  C.  41 ;  Ridley  v. 
McNairy,  2  Humph.  174;  Allen  v.  Mans- 
field, 82  Mo.  688;  Methodist  Episcopal 
Church  V.  Jaques,  1  Johns.  Ch,  450;  Bryg- 
ger  ▼.  Schweitzer,  6  Wash.  564,  32  Pac. 
462,  33  Pac.  388;  Stramann  v.  Scheeren,  7 
Colo.  App.  1,  42  Pao.  195;  Perry  v.  Board 
of  Missions,  102  N.  Y.  99,  6  N.  E.  116; 
Smith  V.  Smith,  61  Hun,  164,  4  N.  Y.  Supp. 
671. 

Messrs.  Wells  A  Chiles,  for  appellees: 

The  claim  is  barred  by  laches. 

Bodenheimer  v.  Bodenheimer,  35  La.  Ann. 
1006;  Wood  V.  Egan,  39  La.  Ann.  684,  2 
So.  191;  McKnight  v.  Taylor,  1  How.  161, 
11  L.  ed.  86;  Terry  v.  Fontaine,  83  Va.  451, 
2  8.  E.  743;  Wilkinson  v.  Sherman,  45  N. 
J.  Eq.  413,  18  Atl.  228;  Hagerman  v.  Bates, 
6  Colo.  App.  391,  38  Pac.  1100,  24  Colo.  71, 
49  Pac.  139;  Graff  v.  Portland  Town  &  Min- 
eral Co.  12  Colo.  App.  106,  54  Pac.  854; 
Curlett  V.  Newman,  30  W.  Va.  182,  3  8.  E. 
678;  Dugan  v.  O'Donnell,  68  Fed.  983; 
Ohio  River  R.  Co.  v.  Johnson,  50  W.  Va. 
499,  40  S.  E.  407. 

The  lien  assumed  to  have  been  granted 
by  Hughes  conveyed  to  the  plaintiff  only 
Hughes's  rights. 

Gear,  Land.  A  T.  §  184;  Morey  v.  Hoyt, 
62  Conn.  542,  19  L.R.A.  611,  26  Atl.  127; 
Free  v.  Stuart,  39  Neb.  220,  67  N.  W.  991 ; 
Sweet  V.  Myers,  3  S.  D.  324,  53  N.  W.  187. 

The  rights  of  the  minor  heirs  of  Kershow 
were  superior  to  the  donor  of  the  lien,  and 
could  not  be  impaired  by  his  mortgages, 
contracts,  or  admissions. 

Wharton,  Ev.  {  1161;  Hanley  v.  Erskine, 
19  111.  265. 
15  LJa.A,(N.S.) 


The  supposed  promise  of  the  guardian 
was  void  in  law. 

Schouler,  Dom.  Rel.  p.  464;  Lusk  v.  Pat- 
terson, 2  Colo.  App.  307,  30  Pac.  253;  Guy 
V.  Du  Uprey,  16  Cal.  196,  76  Am.  Dec.  518; 
Andrus  v.  Blazzard,  23  Utah,  233,  54  L. 
R.A.  364,  63  Pac.  888. 

It  was  void  under  the  statute  of  frauds. 

Stewart  v.  Stevens,  10  Colo.  440.  15  Pac. 
786;  Schultz  v.  Huffman,  127  Mich.  276,  86 
N.  W.  823;  Phoenix  Ins.  Co.  v.  Haskett, 
64  Kan.  93,  67  Pac.  446;  Browne,  Stet.  Fr. 
if  231,  248,  267;  Reed,  Stat.  Fr.§  724; 
Marquat  v.  Marquat,  7  How.  Pr.  417;  Ben- 
der V.  Zimmerman,  122  Mo.  194,  26  8.  W. 
973;  O'Neill  v.  Capelle,  62  Mo.  202;  Kelly 
V.  Kelly,  64  Mich.  30,  19  N.  W.  580;  Print- 
up  V.  Barrett,  46  Ga.  407;  Stringfellow  v. 
Ivie,  73  Ala.  209;  Wood  v.  Wood,  124  Ind. 
645,  9  LJI.A.  173,  24  N.  E.  751. 

Helm,  J.,  delivered  the  opinion  of  the 
court: 

The  building  erected  by  Paul  T.  Hughes 
upon  the  three  lots  at  the  comer  of  Six- 
teenth and  Market  streets,  Denver,  leased 
from  the  heirs  of  Jeremiah  Kershow, 
through  J.  H.  Kershow,  guardian,  is  clear- 
ly within  the  class  of  improvements  known 
in  law  as  "fixtures."  This  structure,  as  re- 
erecfed  after  the  fire,  was  of  brick,  cover- 
ing the  entire  three  lots,  and  with  a  founda- 
tion sufficiently  strong  to  support  a  five- 
story  building.  The  ground  floor  was  divid- 
ed into  storerooms  and  so  used,  while  the 
upper  portion  was  finished  off  for  theatrical 
purposes,  and  subsequently  became  known 
as  the  "Haymarket  theater."  But  the  par- 
ties invested  this  structure  with  the  cliar- 
acter  of  personalty.  In  the  lease  it  was 
expressly  stipulated  that  all  improvements 
erected  upon  the  property  by  the  lessee 
should  belong  to  him,  and  that  he  might 
remove  the  same  during  the  sixty  days  last 
preceding  the  expiration  of  the  lease,  pro- 
vided he  had  paid  all  rents,  taxes,  and  as- 
sessments agreed  to  be  discharged  by  him. 
Thus,  by  express  contract,  the  building  men- 
tioned became  personal  property  during  the 
life  of  the' lease.  This  provision  was  for  the 
benefit  of  the  lessee;  but,  to  avail  himself 
of  such  benefit,  it  was  incumbent  upon  him 
to  remove  the  building  before  expiration  of 
the  contract.  If  he  failed  to  do  so  in  ac- 
cordance with  the  terms  specified,  then, 
upon  expiration*  of  the  contract,  by  opera- 
tion of  law,  the  building  ceased  to  be  per- 
sonalty. Its  character  as  a  fixture  attached, 
and  it  at  once  became  a  part  of  the  real 
estate.  During  the  existence  of  the  lease 
mentioned,  plaintiff  advanced  to  Hughes, 
the  tenant,  who  was  her  husband,  an  ag- 
gregate of  about  $15,000  with  which  to 
rebuild    or    reconstruct    the    building    first 
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placed  upon  the  leased  ground  and  previous- 
ly destroyed  by  fire.  The  loans  thus  made 
were  not  evidenced  by  writing,  but,  ac- 
cording to  plaintiff's  testimony,  Hughes,  as 
security  therefor,  gave  her  a  verbal  lien 
upon  his  interest  so  retained  in  the  build- 
ing. It  is  not  necessary,  for  the  purposes 
of  this  case,  to  consider  the  sufficiency  of  a 
lien  thus  created;  for,  assuming  that  this 
lien  was  valid  and  binding  as  between  the 
parties,  it  could  only  extend  to  the  inter- 
est held  by  Hughes  in  the  property.  And 
>.hen,  for  any  reason,  this  interest  legally 
terminated,  plaintiff's  lien  thereon  also  ter- 
minated. Hence,  as  above  observed,  if 
Hughes  allowed  the  period  fixed  in  the  lease 
to  expire  without  payment  of  rents,  taxes, 
and  assessments,  and  removal  of  the  struc- 
ture from  the  lots,  as  therein  provided,  the 
building  became  a  part  of  the  realty;  that 
is  to  say,  the  inchoate  right  or  claim  of  his 
lessors  thereto  ripened  into  complete  own- 
ership, and  title  vested  in  them.  "It  is 
hardly  necessary  to  add  that  the  plaintiffs 
can  claim  no  better  title  to  the  property  in 
controversy  than  that  which  was  vested  in 
the  tenant  under  whom  they  claim  as  mort- 
gagees. When  the  mortgage  was  made,  the 
building  and  machine  were  fixtures  annexed 
to  the  realty  of  the  defendant  by  his  tenant, 
and  which  the  defendant  had  then  the  in- 
choate right  to  claim  as  part  of  the  free- 
hold if  not  seasonably  diaannexed  before  the 
term  was  ended."  Talbot  v.  Whipple,  14 
Allen,  177.  "Although  the  tenant  possessed 
the  right  of  removal,  he  was  bound  to  exer- 
cise it,  if  at  all,  before  his  term  expired  or 
within  the  period  limited  by  his  lease,  or, 
at  all  events,  before  quitting  possession  of 
the  real  estate  upon  which  the  trade  fix- 
tures w«re  situated."  Massachusetts  Nat. 
Bank  v.  Shinn,  18  App.  Div.  282,  46  N.  Y. 
Supp.  329 ;  Fitzgerald  v.  Anderson,  81  Wis. 
342,  51  N.  W.  554;  Smith  v.  Parle,  31  Minn. 
70,  16  N.  W.  490;  Free  v.  Stuart,  39  Neb. 
225,  67  N.  W.  991.  The  giving  of  the  new 
lease  a  few  months  before  the  original  lease 
expired,  extending  the  tenancy  period  on 
practically  the  same  terms,  did  not  operate 
to  invest  plaintiff  with  an  absolute  lien  upon 
the  structure,  freed  from  limitation  to  the 
interest  of  Hughes.  She  says  that  this  ac- 
tion was  taken  without  her  knowledge  or 
consent;  but  she  knew  or  must  be  presumed 
to  have  known  the  date  fixed  for  expiration 
of  the  original  leaue.  When  her  husband 
failed  to  take  steps  for  removal  of  the  build- 
ing during  the  last  sixty  days  of  such 
period,  she  was  put  upon  inquiry  which 
would  have  disclosed  the  existence  of  the 
new  contract;  and,  if  she  intended  to  assert 
her  lien  under  the  expiring  lease,  she  should 
have  taken  appropriate  steps  so  to  do.  Fail- 
ing to  assert  her  lien  within  the  time  fixed 
15  L.R.A.(N.S.) 


by  that  contract,  she  must  at  least  be  held 
to  have  acquiesced  in  the  new  lease  and  con- 
sented to  the  extension,  intending  to  hold 
her  lien  subject  thereto.  She  certainly  can 
occupy  no  stronger  position  than  that  her 
lien  contained  to  cover  Hughes's  interest  un- 
der the  new  lease  with  the  same  force  and 
effect  it  possessed  under  the  former  lease. 

The  conditions  here  are  not  analogous  to 
the  illustration  used  by  counsel  for  appel- 
lant, of  two  chattel  mortgages  given  at  dif- 
ferent dates  upon  the  same  property.  Un- 
doubtedly in  such  case  a  release  of  the 
senior  mortgage  would  invest  the  junior 
mortgagee  with  a  paramount  lien,  even 
though  a  new  mortgage  were  taken  for  the 
earlier  debt.  The  lien  of  plaintiff  under 
consideration  being  limited  to  the  condi- 
tional interest  reserved  by  Hughes  in  the 
building  in  the  first  lease,  the  only  question 
arising  is  whether  this  lien  perished  alto- 
gether upon  expiration  of  that  lease,  or 
whether,  under  all  the  circumstances, .  we 
can  treat  it  as  attaching  to  the  interest  of 
Hughes  under  the  new  lease.  But  when,  in 
1896,  shortly  before  expiration  of  the  sec- 
ond lease,  Hughes  surrendered  the  tenancy 
and  turned  the  property  over  to  his  lessors 
under  an  arrangement  for  distribution  of 
acoumulated  rents,  his  title  as  tenant  final- 
ly terminated,  and  all  right  or  interest  held 
by  him  in  the  building  ceased.  The  charac- 
ter of  the  building  as  personalty  disap- 
peared. It  became  a  part  of  the  real  es- 
tate, and  ownership  vested  in  the  landlord. 
It  might,  perhaps,  be  held  that,  when  the 
interest  of  Hughes  thus  ceased,  the  lien  of 
plaintiff  upon  that  interest  also  ceased; 
but,  giving  plaintiff  the  benefit  of  the  most 
favorable  view  we  could  possibly  adopt,  her 
lien  could  not  have  continued  beyond  June 
30th  following,  the  date  at  whicii  the  sec- 
ond lease  expired  by  its  own  terms.  And 
when  she  allowed  this  period  to  pass  and 
the  possession  to  be  retained  by  the  land- 
lord, without  attempting  to  assert  any  right 
or  interest  claimed  imder  the  lien,  most  as- 
suredly the  lien  itself  became  ineffective  and 
nonenforceable.  In  law  she  could  not  sit 
quietly  by  for  two  years,  as  she  did,  before 
taking  steps  to  enforce  her  lien,  even  had 
she  possesRed  a  right  to  such  enforcement 
at  the  expiration  of  the  period  fixed  by  the 
second  lease. 

But  counsel  for  appellant  invite  our  at- 
tention to  the  alleged  agreement  of  J.  H. 
Kershow,  guardian  for  the  minor  heirs, 
owners  of  the  lots,  to  recognize  her  claim  or 
lien  against  the  building;  and  they  argtie 
that,  by  virtue  of  this  agreement,  her  sta- 
tus and  rights  as  above  indicated  were,  in 
some  way,  modified,  so  that  her  lien  upon 
the  building  was  preserved,  and  she  was  en- 
titled to  enforce  the  same  in  the  present  ac- 
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tion.  This  agreement  of  the  guardian  is 
not  clearly  established  by  the  evidence.  It 
is  denied  by  him.  It  is,  in  certain  respects, 
which  we  will  not  now  enumerate,  unreason- 
able and  improbable.  The  trial  court  de- 
clined to  determine  the  matter,  saying  that 
it  was  not  material,  in  view  of  his  con- 
clusion otherwise  touching  the  case.  But 
let  us  assume  that  the  guardian  did  give 
plaintiif  the  assurances  to  which  she  testi- 
fies. His  agreement  that  her  advancements 
to  Hughes  should  be  returned  was  a  mere 
verbal  promise  to  answer  for  the  debt  of 
her  husband,  and  was  not  binding  even  upon 
himself.  And  as  guardian  he  had  no  power, 
certainly  without  express  authority  from 
the  court,  which  nowhere  appears,  to  place 
a  lien  or  encumbrance  upon  the  estate  of  his 
wards  through  such  an  agreement.  His  as- 
surance, if  he  gave  such  an  assurance,  can 
only  be  regarded  as  an  acquiescence  by  him 
in  plaintiff's  claim  of  a  verbal  lien  upon 
the  interest  of  Hughes  in  the  building  for 
moneys  advanced  by  her.  The  foregoing 
conclusions  require  an  affirmance  of  the  de- 
cree under  review,  and  it  is  not  necessary 
to  consider  the  additional  questions  dis- 
cussed in  the  briefs  and  arguments  on  file. 
If  the  view  urged  by  counsel  for  appellant 
were  correct,  that  plaintififs  lien  was  en- 
tirely independent  of  and  unsupported  by 
the  second  lease,  her  claim  to  relief  would 
also  be  defeated  by  her  laches.  The  first 
lease  expired  according  to  its  own  terms  in 
April,  1893.  Suit  was  not  instituted  by 
plaintiff  until  June,  1898,— over  five  years 
after  her  cause  of  action,  according  to  coun- 
sel's view,  accrued;  but  this  is  not  all.  After 
instituting  the  action  she  did  not  bring  it 
to  trial  until  May,  1903, — nearly  five  years 
later.  No  sufficient  excuse,  if  indeed  there 
could  be  one,  appears  in  the  record  for  either 
of  these  delays.  This  is  an  action  in  equity 
for  the  enforcement  of  a  lien  against  prop- 
erty, and  the  wise  and  beneficent  doctrine 
of  laches  is  applicable,  even  though  no  such 
special  plea  is  formally  interposed  by  an- 
swer. In  support  of  the  foregoing  sugges- 
tions in  relation  to  plaintiff's  laches,  viz., 
that  no  formal  plea  thereof  was  necessary, 
that  the  delay  in  commencing  this  action 
should,  under  counsel's  assumption  above 
stated,  operate  as  a  bar  thereto,  and  that 
such  unreasonable  delay  in  prosecuting  a 
suit,  even  though  it  be  commenced  in  time, 
might,  in  and  of  itself,  bar  a  recovery  in 
equity,  we  cite  the  following  authorities: 
Hagerman  v.  Bates,  5  Colo.  App.  402,  38 
Pac.  1100,  24  Colo.  80,  49  Pac.  139;  Sulli- 
van V.  Portland  &  K.  R.  Co.  94  U.  S.  811, 
24  L.  ed.  326;  Johnson  v.  Standard  Min.  Co. 
148  U.  S.  370,  37  L.  ed.  485,  13  Sup.  Ct. 
Rep.  585;  McKnight  v.  Taylor,  1  How.  168, 
11  L.  ed.  88:  Terry  v.  Fontaine,  83  Va.  455, ' 
15  L.R.A.(N.S.) 


2  S.  E.  743;  Great  West  Min.  Co.  v.  Wood- 
mas  of  Alston  Min.  Co.  14  Colo.  90,  23  Pac. 
908;  Graff  v.  Portland  Town  &  Mineral  Co. 
12  Colo.  App.  112,  54  Pac.  854. 

The  judgment  of  the  court  below  must  be 
affirmed. 

Steele,  Ch.  J.,  and  Maxwell,  J.,  concur. 


IOWA  SUPKBMX:  COURT.     > 

MARTIN  RAHM 

V. 

P.  J.  DOMAYER,  Appti. 
(—  Iowa,  — ,  114  N.  W.  646.) 

Fixtures  —  unattached. 

Building  material,  finishing  lumber,  doors, 
and  transoms  belonging  to  the  owner  of  an 
unfinished  building,  and  left  therein  for  the 
purpose  of  completing  it,  pass  with  a  deed 
of  the  realty,  although  not  yet  fastened 
thereto. 

(January  15,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Kossuth  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  possession  of  certain  building 
material  which  was  alleged  to  have  been 
wrongfully  appropriated  by  defendant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederick  M.  Cortiss,  for  appel- 
lant: 

Before  personal  property  will  pass  with  a 


Case  Note.  —  Building  ntaterials  placed 
on  land  xoith  the  intention  of  annex- 
ing them,  but  never  in  fact  annexed, 
as  fixtures. 

This  subject  is  covered  in  a  note  to  Blue 
V.  Gunn,  69  L.R.A.  808.  As  laid  down  in 
that  note  the  weight  of  authority  seems  to 
be  that  things  placed  on  land  with  the  in- 
tention of  annexing  them  are  not  fixtures 
where  they  are  never  attached.  A  search 
has  disclosed  but  one  case  passing  upon 
this  question  decided  since  the  writing  of 
that  note. 

In  Morton  Trust  Co.  v.  American  Salt 
Co.  149  Fed.  540,  it  was  held  that  building 
materials  intended  for  buildings  and  re- 
pairing were  not  immovables  by  destination. 
This  decision  is  based  upon  a  special  excep- 
tion of  the  Louisiana  statute  which  pre- 
vents such  material  from  becoming  immob- 
ilized until  actually  used  and  incorporated 
into  the  building.  The  court  here  said 
that,  applying  the  general  principle  that  all 
movables  intended  for  the  exploitation  of  the 
fundus  become  incorporated  into  it,  it  would 
seem  clear  that  all  materials  intended  to  be 
used  in  building  and  repairing  should  be  im- 
movables by  destination. 
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conveyance  of  real  property,  there  niust  be 
actual  annexation  to  the  realty  or  some- 
thing appurtenant  thereto. 

Teaff  v.  Hewitt,  1  Ohio  St.  511,  59  Am. 
Dec.  634;  Pickerell  v.  Carson,  8  Iowa,  545; 
Walker  v.  Sherman,  20  Wend.  636,  7  Am. 
Dec.  334;  Cook  v.  Whiting,  16  III.  480; 
Robertson  t.  Phillips,  3  G.  Greene,  220; 
Fletcher  v.  Kelly,  88  Iowa,  476,  21  L.R.A. 
347,  55  N.  W.  474;  First  Nat.  Bank  v.  El- 
more, 52  Iowa,  541,  3  N.  W.  547;  Ottumwa 
Woolen  Mill  Co.  v.  Hawley,  44  Iowa,  67,  24 
Am.  Rep.  719;  Temple  Co.  use  of  Smith  v. 
Penn  Mut.  L.  Ina.  Co.  69  N.  J.  L.  36,  54 
Atl.  295;  Schellenberg  v.  Detroit  Heating 
&  Lighting  Co.  130  Mich.  439,  67  L.R.A. 
632,  97  Am.  St.  Rep.  489,  90  N.  W.  47; 
Dodge  City  Water  &  Light  Co.  v.  Alfalfa 
Land  &,  Irrig.  Co.  64  Kan.  247,  67  Pac.  462. 

Messrs.  Sullivan  &  MoMabon,  for  re- 
spondent: 

Lumber  or  other  building  material  pur- 
chased for,  and  placed  on,  real  estate,  for 
the  purpose  of,  and  with  the  intention  of, 
being  used  in  completing  a  building,  passes 
with  a  conveyance  of  the  real  estate. 

Byrne  v.  Werner,  138  Mich.  328,  69  L.R. 
A.  900,  110  Am.  St.  Rep.  315,  101  N.  W. 
655;  1  Kerr,  Real  Prop.  154;  Conklin  v. 
Parsons,  2  Pinney  (Wis.)  264;  McLaughlin 
y.  Johnson,  46  HI.  163;  Palmer  v.  Forbes, 
23  111.  301;  Ripley  v.  Paige,  12  Vt.  354; 
Hackett  v.  Amsden,  67  Vt.  432;  Thomson 
v.  Smith,  111  Iowa,  718,  60  L.R.A.  780,  82 
Am.  St.  Rep.  641,  83  N.  W.  789. 

Sherwin,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  alleged  in  his  petition  that 
he  was  the  owner  of  certain  finishing  lum- 
ber, doors,  and  transoms  which  had  been 
placed  by  the  defendant  in  an  unfinished 
building  for  the  purpose  of  completing  and 
finishing  the  same;  that  suitable  and  proper 
openings  for  the  doors  and  transoms  in 
question  had  hren  left  in  the  building;  and 
that  said  material,  including  the  finishing 
lumber,  was  necessary  for  the  completion  of 
the  same,  and  that  he  became  the  owner  of 
such  material  by  purchase  of  the  real  estate 
on  which  the  building  was  located. 

The  demurrer  made  the  point  that  no 
cause  of  action  was  stated  in  the  petition, 
because  it  showed  on  its  face  that  the  lum- 
ber and  material  was  in  no  manner  fastened 
to  the  building,  and  was  therefore  no  part 
thereof,  and  did  not  pass  with  the  realty. 
Tlie  petition  does  state  that  the  material  de- 
scrilied  was  in  no  manner  fastened  to  the 
Iniilding,  and  the  sole  question  for  deter- 
mination is  whether  it  passed  with  the  gen- 
eral conveyancp  of  the  land.  The  question 
is  an  interesting  one,  and  the  derisions 
thtreon  in  the  several  jurisdictions  are  far  > 
15  L.R.A.(N.S.) 


from   harmonious.     Our   own   eases    fairly 
support  the  judgment  below,  and  we  think 
the   trend   of  modern   authority   is  ia    the 
same  direction.    A  leading  case  on  the  sub- 
ject of  fixtures  is  Teaff  v.  Hewitt,  1   Ohio 
St.  511,  59  Am.  Dec.  634.  where  it  is  said: 
"The  true  criterion  of  a  fixture  is  the  united 
application  of  the   following  requisites,    to 
wit:     (1)  Actual  annexation  to  the  realty, 
or    something    appurtenant    thereto.      <2) 
Application  to  the  use  or  purpose  to  which 
that  part  of  the  realty  with  which   it    is 
connected  is  appropriated.     (3)  The  inten- 
tion of  the  party  making  the  annexation  to 
make  a  permanent   accession   to  the   free- 
hold."   The  united  application  of  the  three 
requisites    named    was    considered    by    this 
court  in  the  case  of  Ottumwa  Woolen  Mills 
Co.  v.  Hawley,  44  Iowa,  57,  24  Am.  Rep.  719, 
and  it  is  there  said,  speaking  of  such  requi- 
sites:     "The    first,   being   physical   attach- 
ment, all  the  cases  hold  is  a  very  uncertain 
and   unsatisfactory   criterion,   and    in    our 
opinion  the  only  value  to  be  attached  to  it 
is,  in  determining  the  intention  of  the  owner 
of  the  freehold  in  making  the  annexation." 
The   conclusion   reached   in   that  case   was 
that   "the   intention  of   the   party   making- 
the  annexation  to  make  a  permanent  acces- 
sion  to   the  freehold"  was  the  controlling 
consideration  in  determining  the  whole  ques- 
tion, and  that  "the  character  of  the  phys- 
ical  attachment,   whether  slight  or   other- 
wise, and  the  use,  are  merely  important  in 
determining  the  intention  of  the  party  mak- 
ing the  annexation."    In  Fletcher  v.  Kelly. 
88  Iowa,  475,  21  L.RA.  347,  65  N.  W.  474, 
Judge  Kinney,  speaking  for  the  court,  said: 
"The  trend  of  modem  decisions  is  that,  sub- 
ject to  the   manner  of  annexation   to  the 
realty,  and  to  the  use  and  purposes  of  the 
realty  with  which  a  thing  in  controversy 
is  connected,  its  character  as  a  fixture  or  not 
is  to  be  determined  by  the  intention  of  the 
party   making   the   annexation."     The   sub- 
ject   was    again    discussed    in    Thomson    v. 
Smith,    111   Iowa,   718,  60  L.R.A.   780,  82 
Am.  St.  Rep.  541,  83  N.  W.  780,  and  the 
same   general    rule   adhered   to.      See   also 
Congregational   Soc.   v.   Fleming,   11    Iowa. 
533,  79  Am.  Dec.  511.    It  is  the  undoubted 
holding  of  these  and  others  of  our  own  de- 
cisions that  the  intention  of  the  party  mak- 
ing the  annexation  is  the  question  of  con- 
trolling importance  in  all  cases  of  this  kind, 
and  that  physical  attachment  need  be  of  no 
particular   kind   or    degree,    and   that   any 
annexation  which,  however  slight  it  may  be. 
indicates   the   intent,  is   sufficient  to   meet 
the  demands  of  the  rule.    In  19  Cye.  Law  t 
Proc.  p.  1036,  attention  is  called  to  ths  di- 
versity of  opinion  on  the  question,  and  it 
is  said:     "But  as  physical  annexation  of  a 
chattel  alone  is  not  always  necessary  to  its 
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becoming  part  of  the  realty,  and  as  phys- 
ical annexation  alone  does  not  necessarily 
make  a  chattel  realty,  but  in  either  case 
other  circiunstances  may  combine  to  pre- 
vent the  one  or  the  other,  it  is  believed  that 
the  true  rule  is  that  articles  not  otherwise 
attached  to  realty  than  by  their  own  weight 
are  prima  facie  personalty,  and  articles  af- 
fixed to  land  in  fact,  although  only  slightly, 
are  prima  facie  realty,  and  that  the  burden 
of  proof  is  on  the  one  contending  that  the 
former  is  realty  or  that  the  latter  is  per- 
sonalty." It  seems  to  us  that  such  a  rule 
would  more  nearly  cover  all  cases  than  any 
other,  and  that  under  it  the  actual  intent 
would  always  be  the  controlling  question, 
regardless  of  where  the  burden  of  proof 
rested.  This  controlling  intention  is  that 
which  the  law  deduces  from  all  the  circum- 
stances of  the  annexation,  and  not  the  se- 
cret intention  with  which  it  is  annexed. 
In  the  instant  ease  the  defendant  owned  an 
incomplete  and  unfinished  building.  He 
bought  and  placed  therein  the  material  fit- 
ted and  necessary  for  the  completion  there- 
of, and  with  the  intent  to  so  use  it.  He 
did  not  finish  the  building  before  he  sold 
it  with  the  land  on  which  it  stood,  and, 
when  he  sold,  the  material  was  still  in  the 
building;  and,  while  it  was  only  annexed 
thereto  by  its  location  and  its  own  weight, 
we  think  it  passed  with  the  conveyance. 
The  following  cases  in  other  jurisdictions 
sustain  this  view:  Byrne  t.  Werner,  138 
Mich.  328,  69  L.RJV.  900,  110  Am.  St.  Rep. 
SIS,  101  N.  W.  666;  McLaughlin  v.  John- 
son, 46  in.  163;  Hackett  v.  Amsden,  67  Vt. 
432;  1  Kerr,  Real  Prop.  164.  And  see  cases 
eited  in  19  Cyc.  Law  &  Proc.  pp.  1036,  1046. 
We  think  the  demurrer  rightly  overruled, 
•nd  the  judgment  is  aflirmed. 


transaction  showing  want  of  fidelity  in  trust 
relations  must  be  unmasked  and  conduct 
inconsistent  with  business  integrity  be 
proven  in  order  to  succeed,  together  with 
the  prominence  of  the  defendants,  should 
be  taken  into  consideration  in  estimating 
the  value  of  legal  services  rendered  therein. 
Same  ^  amount. 

3.  Two  thousand  five  hundred  dollars  is  a 
reasonable  compensation  for  attorney's  serv- 
ices in  the  recovery  of  about  $9,000  "of  mis- 
appropriated trust  funds  for  the  benefit  of 
a  corporation,  in  a  litigation  extending  over 
several  years,  from  defendants  prominent  in 
the  community,  the  attorney  being  a  lawyer 


IOWA  STTPKEME  COURT. 

WILLIAM  GRAHAM,  Appt., 

V. 

DUBUQUE  SPECIALTY  MACHINE 
WORKS  et  al. 


( —  Iowa, 


114  N.  W.  619.) 


Attorney  —  compensation  ^  stockhold> 
ers'  suit. 

1.  Only  a  reasonable  compensation  for 
attorney's  services  can  be  charfjed  against 
a  fund  recovered  in  a  stockholders'  action 
for  the  benefit  of  a  corporation  which  has 
itself  refused  to  sue,  in  the  fixing  of  which 
the  contingency  of  success  or  failure  cannot 
be  taken  into  consideration.    - 

Same. 

2.  The  skill,  experience,  and  standing  of 
an  attorney  in  a  stockholders'  action  to 
reach  a  fund  for  the  corporati<Mi,  where  a 
15  L.R.A.(N.S.) 


Cfue  Note.  —  Contltigent  attorney's  fee 
in  representative  suit. 

It  is  said  in  Gkaham  v.  Dubuque  Spe- 
ciALTT  Maoh.  Wobkb  that  the  right  of 
a  minority  stockholder,  when  the  corpora- 
tion fails  or  refuses  to  institute  litigation 
for  its  own  protection,  consists  merely  in 
setting  the  machinery  of  the  courts  in  mo- 
tion. This  right  has  been  yielded  by  the 
courts  as  a  measure  of  protection  to  those 
interests  which  are  ultimately  the  stock- 
holder's, but  which  rest  primarily  in  the 
corporate  body.  This  purpose  is  efi'ected 
when  the  action  is  instituted;  and  to  allow 
him  to  determine  the  amount  or  measure 
of  compensation  of  the  attorney  prosecuting 
the  suit  would  seem,  as  a  matter  of  prin- 
ciple, to  be  a  concession  that  he  is  vested 
with  an  administrative  power  which  a  stock- 
holder ordinarily  does  not  possess,  and 
which,  for  the  protection  of  his  right,  he 
does  not  require. 

Upon  principle,  therefore,  the  conclusion 
reached  in  the  Graham  Case  would  seem 
to  be  a  proper  one.  To  be  distinguished 
from  it  are  the  following  cases,  the  only 
ones  that  a  careful  search  has  brought  to 
light: 

It  was  held  in  Davis  v.  Gemmell,  73  Md. 
530,  21  Atl.  712,  that  attorneys  who  prose- 
cuted, under  an  agreement  with  the  plain- 
tiff for  a  contingent  fee,  an  action,  the 
right  to  which  was,  in  fact,  in  a  corpora- 
tion of  which  plaintiff  was  the  majority 
stockholder,  might  be  paid  the  stipulated 
percentage  of  the  amount  realized  by  their 
labors;  and  that  minority  stockholders  who 
stood  by  and  saw  the  work  done,  and  who 
did  not  interfere  or  object,  could  not  he 
heard,  in  an  action  by  them  to  compel  the 
assignment  of  the  judgment  to  the  corpora- 
tion, to  object  that  such  percentage  had 
been  paid  to  the  attorneys. 

The  contract  of  a  widow  who,  in  admin- 
istering as  survivor  the  community  prop- 
erty of  herself  and  husband,  agreed  to  give 
an  attorney  one  half  the  amount  realized 
in  the  prosecution  of  a  doubtful  and  con- 
tested claim  in  behalf  of  the  common  estate, 
was  upheld  in  James  v.  Turner,  78  Tex. 
241,  14  S.  W.  574,  against  the  objection  of 
the  administrator  succeeding  in  the  control 
of  the  estate  upon  the  survivor's  second  mar- 
riage. 
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of  learning  and  distinction  in  equity  juris- 
prudence, of  fifty  years'  experience. 

(January  21,  1908.) 

CROSS-APPEALS  from  a  judgment  of  the 
District  Court  for  Delaware  County 
awarding  compensation  for  tlie  services  of 
an  attorney;  plaintiiT  appealing  from  so 
much  of  the  judgment  as  awarded  less  than 
his  claim,  and  defendants  appealing  from 
the  allowance  of  any  fee.    Modified. 

The  facts  are  stated  in  the  opinio£. 

Messrs.  Yoran,  Arnold,  &  Yoran,  An- 
drew P.  Glbbs,  and  IVtlllam  Graham  in 
propria  persona,  for  plaintiff: 

By  demanding  and  receiving  the  proceeds 
of  the  services  rendered  by  plaintiff,  the 
Dubuque  Specialty  Machine  Works  ratified 
the  unauthorized  acts. 

23  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  77, 
notes  1,  2;  Eikenberry  v.  Edwards,  67  Iowa, 
14,  24  N.  W.  570;  Mathews  v.  Gilliss,  1 
Iowa,  242;  Burlington  Gaslight  Co.  v. 
Greene,  22  Iowa,  508;  Goodnow  v.  Stryker, 
61  Iowa,  261,  16  N.  W.  486;  Milligan  v. 
Davis,  49  Iowa,  126;  Wardner,  B.  &  G.  Co. 
v.  Jack,  82  Iowa,  435,  48  N.  W.  729 ;  Wright 
T.  Farmers'  Mut.  Live  Stock  Ins.  Asso.  96 
Iowa,  360,  65  N.  W.  308;  White  v.  Elgin 
Creamery  Co.  108  Iowa,  522,  79  N.  W.  283; 
Keene  Five  Cents  Sav.  Bank  v.  Archer,  109 
Iowa,  419,  80  N.  W.  505;  Fleishman  v.  Ver 
Docs,  111  Iowa,  322,  82  N.  W.  757. 

Including  that  part  of  the  contracts  which 
fixes  the  compensation. 

Davenport  Sav.  Fund  ft  Loan  Asso.  v. 
North  American  F.  Ins.  Co.  16  Iowa,  74; 
Eadie  v.'  Ashbaugh,  44  Iowa,  519;  Beidman 
v.  Goodell,  56  Iowa,  592,  9  N.  W.  900;  Rob- 
erts v.  Rumley,  58  Iowa,  307,  12  N.  W.  323 ; 
Deering  v.  Grundy  County  Nat.  Bank,  81 
Iowa,  222,  46  N.  W.  1117;  Heuser  v.  Shar- 
man,  89  Iowa,  356,  48  Am.  St.  Rep.  390,  66 
N.  W.  625;  Milligan  v.  Davis,  supra;  Par- 
rer  v.  Peterson,  52  Iowa,  420,  3  N.  W.  467 ; 
Graul  V.  Strutzel,  63  Iowa,  712,  36  Am. 
Rep.  250,  6  N.  W.  119;  Wardner,  B.  &  G. 
Co.  V.  Jack,  supra;  Long  v.Osbom,  91  Iowa, 
160,  59  N.  W.  14;  Warder,  B.  &  G.  Co.  v. 
Cuthbert,  99  Iowa,  681,  68  N.  W.  917; 
Dietrich  v.  Stebbins,  100  Iowa,  426,  69  N. 
W.  664;  National  Improv.  &  Constr.  Co.  v. 
Meiken,  103  Iowa,  118,  72  N.  W.  431; 
Steinke  v.  Yetzer,  108  Iowa,  512,  79  N.  W. 
286;  Casady  v.  Manchester  F.  Ins.  Co.  109 
Iowa,  539,  80  N.  W.  521;  Lull  v.  Anamosa 
Nat.  Bank,  110  Iowa,  537,  81  N.  W.  784; 
Higbee  v.  Trumbauer,  112  low*,  74,  83  N. 
W.  812;  Cook  v.  Tullis,  18  Wall.  332,  21 
L.  ed.  933;  Codwise  v.  Hacker,  1  Caines, 
627;  Bennett  v.  Judson,  21  N.  Y.  238;  El- 
well  V.  Chamberlin,  31  N.  Y.  611;  Bell  v. 
Day,  32  N.  Y.  165;  Cochran  v.  Chitwood, 
59  111.  63;  Odiome  v.  Maxcy,  13  Mass.  182; 
16  LJl~A.(N.S.) 


MundorS  v.  Wickersham,  63  Pa.  87,  3  Am. 
Rep.  531;  Crans  v.  Hunter,  28  N.  Y.  389; 
Skinner  v.  Dayton,  19  Johns.  514,  10  Am. 
Dec.  286;  Dexter  v.  Adams,  2  Denio,  651; 
Lawrence  v.  Taylor,  5  Hill,  107;  Eberts  v. 
Selover,  44  Mich.  519,  38  Am.  Rep.  278,  7 
N.  W.  226;  Wheeler  &  W.  Mfg.  Co.  v. 
Aughey,  144  Pa.  398,  27  Am.  St.  Rep.  638, 
22  Atl.  667 ;  Shoninger  v.  Peabody,  57  Conn. 
42,  14  Am.  St.  Rep.  88,  17  Atl.  278;  Shepard 
v.  Palmer,  6  Conn.  100;  Billings  v.  Mason, 
80  Me.  496,  16  Atl.  69 ;  Peninsular  Bank  t. 
Hanmer,  14  Mich.  208. 

The  compensation  which  was  agreed  to  be 
paid  the  plaintiff  was  not  only  lawful,  but 
just  and  retisonable. 

Davis  V.  Gemmell,  73  Md.  530,  21  AU. 
712;  Fairbanks  v.  Sargent,  104  N.  Y.  108, 
58  Am.  Rep.  490,  9  N.  £.  870,  117  N.  Y. 
320,  6  L.ILA.  476,  22  N.  E.  1039;  Fowler  v. 
Callan,  102  N.  Y.  396,  7  N.  E.  169;  Re 
Fitzsimons,   174  N.  Y.   16,  66  N.  E.  564; 

Re  H ,  87  N.  Y.  525;   Slrohecker  v. 

Hoffman,  19  Pa.  223;  Perry  v.  Dicken,  105 
Pa.  83,  61  Am.  Rep.  181. 

Messrs.  Hnrd,  Iienehan,  ft  Kiesel,  for 
defendants : 

Defendants  could  not  be  bound  by  any 
agreement  for  a  contingent  fee  made  by  a 
stockholder. 

Morelock  v.  Westminster  Water  Co.  (Md.) 
4  Atl.  404. 

The  rules  applicable  to  principal  and 
agent,  or  ratification  of  an  unauthorized 
contract,  do  not  apply  here. 

Grant  v.  Lookout  Mountain  (Ho.  93  Tenn. 
691,  27  L.R.A.  98,  28  S.  W.  90;  Internal 
Improv.  Fund  v.  Greenough,  106  U.  S.  627, 
26  L.  ed.  1157;  Central  R.  &  Bkg.  Co.  v. 
Pettus,  113  U.  S.  116,  28  L.  ed.  915,  5  Sup. 
Ct.  Rep.  387;  Stuart  v.  Boulware,  133  U. 
S.  78,  33  L.  ed.  568,  10  Sup.  Ct.  Rep.  242; 
Central  Trust  Co.  v.  Wabash,  St  L.  ft  P.  R. 
Co.  32  Fed.  187 ;  Fowler  v.  Lewis,  36  W.  Va. 
112,  14  S.  E.  447;  Forrester  v.  Boston  ft  M. 
Consol.  Copper  &  S.  Min.  Co.  29  Mont.  397, 
74  Pac.  1088,  76  Pac.  211. 

The  reasonable  compensation  to  which  the 
stockholders  bringing  suit  a.~e  entitled,  pay- 
able out  of  the  fund  recovered,  is  to  be  de- 
termined by  the  judgment  and  discretion  of 
the  court  uncontrolled  by  the  opinions  of 
witnesses. 

Re  Dorland,  63  Cal.  281;  Chatfleld  v. 
Hewlett,  2  Dem.  191;  Head  v.  Hargrave, 
106  U.  S.  45,  26  L.  ed.  1028;  Sanders  v. 
Graves,  105  Fed.  849;  Bachman  v.  O'Reilly, 
14  Colo.  433,  24  Pac.  546;  Dorsey  v.  Corn, 
2  111.  App.  533;  Arndt  v.  Hosford,  82  Iowa, 
499,  48  N.  W.  981;  Cosgrove  v.  Leonard, 
134  Mo.  419,  33  S.  W.  777,  36  8.  W.  1137; 
Stevens  t.  Ellsworth,  95  Iowa,  231,  63  N- 
W.  683. 
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Itadd,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

After  Dillon  ▼.  Lee,  110  Iowa,  156,  81 
N.  W.  245,  had  been  determined  in  this 
court,  the  defendants  Timothy  Dillon  and 
The  Telegraph  by  its  manager  P.  J.  Quigly 
engaged  the  services  of  plaintifiF  to  prosecute 
another  suit  against  Lee  for  the  benefit  of 
the  Dubuque  Specialty  Machine  Works.  As 
the  corporation  declined  to  sue,  an  action 
was  brought  in  the  name  of  Dillon  and  The 
Tel^raph  as  shareholders,  and  resulted  in 
recovery  as  prayed  in  this  court.  See  The 
Telegraph  ▼.  Lee,  126  Iowa,  17,  98  N.  W. 
364.  A  few  days  later  plaintiff  was  ad- 
vised of  a  cause  of  an  action  the  corpora- 
tion had  against  one  Loetscher,  and  engaged 
by  the  same  stockholders  to  prosecute  the 
same.  Again,  recovery  was  had  in  accord- 
ance with  the  prayer  of  the  petition.  See 
The  Telegraph  v.  Loetscher,  127  Iowa,  383, 
101  N.  W.  773.  Both  judgments  have  been 
paid,  and  in  this  action  plaintiff  seeks  to 
recover  for  his  services  in  obtaining  them, 
and  to  have  his  attorney's  Hen  established 
against  the  proceeds  of  said  judgments.  His 
right  to  compensation  is  not  denied  by  the 
defendants,  but  the  record  is  such  that  the 
amount  and  basis  of  recovery  are  in  contro- 
versy. The  petition  is  in  two  counts,  one 
on  a  quantum  meruit  and  the  other  on  writ- 
ten agreements  in  which  plaintiff  undertook 
to  bring  the  action  and  "prosecute  such  ac- 
tion to  final  judgment  in  the  supreme  court 
if  necessary,  in  the  name  of  the  plaintiffs  as 
stockholders,  for  the  benefit  of  the  corpo- 
ration, the  directors  of  the  corpora- 
tion having  neglected  and  refused  to  brlnft 
the  action,  and  that  said  3raham  shall  re- 
ceive as  compensation  for  his  services  the 
following  amounts:  One  third  of  the  net 
amount  recovered,  if  the  action  be  settled  or 
paid  after  judgment  in  the  district  court, 
and  one  half  Oi  the  net  amount  recovered, 
if  settlet*  or  paid  or  collected  after  judg- 
ment in  the  supreme  court,  exclusive  of  tax- 
able costs.  And  said  Graham  shall  have  an 
attorney's  lien  upon  such  judgment  for  the 
amount  of  his  fees.  It  is  further  agreed 
that  the  plaintiffs  shall  pay  to  said  Gra- 
ham the  sum  of  one  hundred  ($100)  dol- 
lars at  such  time  as  he  shall  require  it,  and 
also  pay  his  expenses  to  the  supreme  court 
or  at  any  court  to  which  a  change  of  venue 
may  be  taken,  and  also  the  cost  of  necessary 
printing  and  witnesses'  and  ofiBcers'  fees. 
The  said  one  hundred  ($100)  dollars  and 
expenses  advanced  by  said  plaintiffs  are  to 
be  refunded  to  the  plaintiffs  when  said 
Graham  receives  his  fees  as  above  specified 
out  of  the  judgment.  If  final  Judgment  be 
against  the  plaintiffs,  said  Graham  is  to 
make  no  further  charge  against  them  be- 
Tond  the  said  one  hundred  ($100)  dollars 
16  L.R.A.(N.S.) 


and  expenses.  .  Dated  August  2,  1900." 
These  were  signed  by  the  several  parties 
after  final  judgments  had  been  recovered, 
and  some  four  and  one  half  years  subse- 
quent to  the  original  employment.  The 
plaintiff  contends  that  in  executing  these 
memoranda  the  original  arrangement  in 
parol  was  merely  reduced  to  writing,  while 
the  defendants  deny  this,  and  say  that  their 
design  was  to  enalile  their  attorney  by  pro- 
curing excessive  fees  in  these  cases  to  re- 
coup for  them  the  costs  and  expenses  in- 
curred by  Dillon  and  The  Telegraph  in  the  first 
suit  brought  against  Lee.  It  will  be  enough 
to  say,  without  reviewing  the  evidence,  that 
we  are  not  inclined  to  join  defendants  in 
attributing  to  the  parties  to  these  agree- 
ments motives  in  making  them  alike  dis- 
honorable, and,  if  entertained,  equally  rep- 
rehensible to  clients  and  attorney.  The 
writings  are  strong  corroboration  of  plain- 
tiff's testimony  that  they  embodied  the  cAn- 
ditions  as  agreed  upon  orally  at  the  time 
of  his  engagement  to  prosecute  the  actions; 
and  in  view  of  the  circumstances  disclosed, 
as  well  as  the  finding  of  the  trial  court,  we 
reach  the  conclusion  that  such  was  the  ar- 
rangement made  between  them. 

2.  No  relief  against  Dillon  or  The  Tele- 
graph is  claimed  in  the  petition.  Payment 
for  the  services  of  attorney  from  the  amounts 
recovered  in  behalf  of  the  corporation  was 
contemplated  in  the  employment,  and  the 
sole  remaining  inquiry  concerns  the  amount 
of  compensation  which  should  be  allowed.  It 
will  be  found  from  an  examination  of  the 
decisions  mentioned  that  in  each  the  action 
was  based  on  a  breach  of  trust,  t.  e.,  the 
officers  of  the  Dubuque  Specialty  Machine 
Works,  in  disregard  of  their  relation  and 
obligation  to  it,  had  appropriated  to  their 
own  use  money  belonging  to  that  corpora- 
tion, and  the  sum  of  $3,016.65  was  recov- 
ered from  Lee  and  $6,031  from  Loetscher. 
If  these  contracts  were  to  be  enforced,  plain- 
tiff would  be  entitled  to  $4,523.82.  The 
district  court  established  attorney's  liens  in 
his  favor  for  $1,800.  There  was  evidence 
tending  to  show  that,  as  a  contingent  fee, 
that  stipulated  was  reasonable;  also  that, 
regardless  of  the  contingency,  the  services 
actually  rendered  were  reasonably  worth 
one  half  of  the  amount  recovered;  and  oth- 
er evidence  that 'reasonable  compensation 
would  be  much  less  than  the  amount  al- 
lowed. Several  questions  arise:  (1)  Can 
the  fund  he  charged  with  anything  more 
than  reasonable  compensation  for  services 
rendered;  that  is,  can  the  contingency  of 
failure  be  taken  into  account  in  fixing  such 
compensation?  (2)  If  so,  is  the  agreement 
of  the  stockholders  binding  on  the  corpora- 
tion!    (3)  If  not,  what  is  reasonable  com- 
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pensation  for  the  services  necessarily  ren- 
dered ? 

3.  The  yaliditj  of  the  employment  of 
counsel  on  a  contingent  fee  has  long  been 
recognized  by  this  court  (Wallace  v.  Chi- 
cago, M.  &  St.  P.  R.  Co.  112  Iowa,  565,  84 
N.  W.  662),  though  there  is  a  conflict  of 
authority  on  the  subject.  See  Boardman  v. 
Thompson,  25  Iowa,  487;  Davis  v.  Webber, 
60  Ark.  190,  45  L.R.A.  196,  74  Am.  St.  Rep. 
81,  49  S.  W.  822;  cases  collected  in  note  to 
Shirk  v.  Neible,  83  Am.  St.  Rep.  150;  and 
note  to  Smits  v.  Hogan,  1  Am.  &  Eng. 
Anno.  Cas.  299.  But  the  suing  stockhold- 
ers had  no  right  to  enter  into  a  contract  in 
behalf  of  the  corporation.  Morelock  v.  West- 
minster Water  Co.  (Md.)  4  Atl.  404.  No 
such  authority  had  been  delegated  to  them, 
and  the  relation  of  agency  was  not  to  be 
implied  from  their  relative  situations.  They 
did  not  bring  the  suit  as  agents  of  the  cor- 
poration, "but  simply  in  order  to  set  in 
motion  the  judicial  machinery;"  and  were 
permitted  to  do  so  not  owing  to  any  direct 
interest  they  had,  but  "solely  to  prevent  an 
otherwise  failure  of  justice."  Plaintiff  ar- 
gues, however,  that  receiving  the  proceeds 
of  the  judgments  by  the  corporation  was  a 
ratification  of  his  employment.  The  action 
was  instituted  for  the  benefit  of  the  corpora- 
tion, and  the  relief  could  have  been  granted 
to  no  other,  so  that,  in  collecting  the  judg- 
ments, it  was  merely  taking  what  had  been 
decreed  as  belonging  to  it.  The  principle  on 
which  the  stockholders'  right  to  maintain 
an  action  in  such  cases  is  based  will  be 
found  perspicuously  expressed  in  3  Pom. 
Eq.  Jur.  i  1095 :  "Wherever  a  cause  of  ac- 
tion exists  primarily  in  behalf  of  the  cor- 
poration against  directors,  officers,  and  oth- 
ers for  wrongful  dealing  with  corporate 
property,  or  wrongful  exercise  of  corporate 
franchises,  so  that  the  remedy  should  regu- 
larly be  obtained  through  a  suit  by  and  in 
the  name  of  the  corporation,  and  the  corpo- 
ration, either  actually  or  virtually,  refuses 
to  institute  or  prosecute  such  a  suit,  then, 
in  order  to  prevent  a  failure  of  justice,  an 
action  may  be  brought  and  maintained  by 
a  stockholder  or  stockholders,  either  indi- 
vidually or  suing  on  behalf  of  themselves 
and  all  others  similarly  situated,  against 
the  wrongdoing  directors,  officers,  and  oth- 
er persons;  but  it  is  absolutely  indispensa- 
ble that  the  corporation  itself  should  be 
joined  as  a  party, — usually  as  a  codefend- 
ant.  The  rationale  of  this  rule  should  not 
be  misapprehended.  The  stockholder  docs 
not  bring  such  a  suit  because  his  rights 
have  been  directly  violated,  or  because  the 
cause  of  action  is  his,  or  because  he  is 
entitled  to  the  relief  sought;  he  is  permit- 
ted to  sue  in  this  manner  simply  in  order 
to  set  in  motion  the  judicial  machinery  of 
15  L.R.A.(N.S.) 


the  court.  The  stockholder,  either  individ- 
ually or  as  the  representative  of  the  class, 
may  commence  the  suit,  and  may  prosecnte 
it  to  judgment;  but  in  every  other  respect 
the  action  is  the  ordinary  one  brought  by 
the  corporation.  It  is  maintained  directly 
for  the  benefit  of  the  corporation,  and  the 
final  relief,  when  obtained,  l>elongs  to  the 
corporation,  and  not  to  the  stockholder, — 
plaintiff.  The  corporation  is,  therefore,  an 
indispensably  necessary  party,  not  simply 
on  the  general  principles  of  equity  pl^d- 
ing,  in  order  that  it  may  be  found  by  the 
decree;  but  in  order  that  the  relief,  when 
granted,  may  be  awarded  to  it.  as  a  party 
to  the  record,  by  the  decree.  This  view 
completely  answers  the  objections  which  are 
sometimes  raised  in  suits  of  this  class, 
that  the  plaintiff  has  no  interest  in  the 
subject-matter  of  the  controversy  nor  in 
the  relief.  In  fact,  the  plaintiff  has  no  di- 
rect interest;  the  defendant  corporation 
alone  has  any  direct  interest;  the  plaintiff 
is  permitted,  notwithstanding  his  want  of 
interest,  to  maintain  the  action  solely  to 
prevent  an  otherwise  complete  failure  of 
justice."  As  sustaining  the  text,  see  Slat- 
tery  v.  St.  Louis  &  N.  O.  Transp.  Co.  91 
Mo.  217,  60  Am.  Rep.  246,  I  S.  W.  79; 
Harding  v.  American  Glucose  Co.  182  III. 
551,  64  L.R.A.  738,  74  Am.  <t.  Rep.  189. 
223,  55  N.  E.  677 ;  Grant  v.  Lookout  Moun- 
tain Co.  93  Tenn.  700,  27  L.R.A.  100.  28 
S.  W.  90.  Nor  are  the  expenses  of  litigation 
allowed  the  shareholder  on  the  theory  that 
he  has  acted  as  the  agent  of  the  corporation 
in  what  he  has  done.  The  action  is,  to  all 
intents  and  purposes,  the  suit  of  the  corpo- 
ration, and  is  for  the  benefit  of  all  parties 
interested  to  protect  a  trust  fund,  and  on 
this  ground  the  stockholder  is  reimbursed 
from  such  fund  for  all  proper  expsnditures 
made  or  liabilities  incurred.  Grant  v.  Look- 
out Mountain  Co.  supra;  Forrester  v.  Bos- 
ton &  M.  Consol.  Copper  &  S.  Min.  Co.  29 
Mont.  397,  74  Pac.  1088,  76  Pac.  211 ;  Meek- 
er V.  Winthrop  Iron  Co.  (C.  C.)  17  Fed. 
48  et  seq.  In  2  Spelling  on  Private  Corpo- 
rations, f  643,  the  author  lays  down  the 
rule  that  "the  owner  of  stock  in  a  corpora- 
tion, who  sues  for  himself  and  all  other 
shareholders  successfully,  for  a  wrong  done 
to  the  corporation,  is  entitled  to  be  reim- 
bursed his  actual  and  necessary  expenses 
and  expenditures,  including  attorney's  fees, 
out  of  the  corporate  fund."  In  Cook  on 
Stock  &.  Stockholders,  $  748.  it  is  said  that, 
in  case  the  suit  is  successful,  the  complain- 
ing stockholder  is  entitled  to  have  his  costs 
paid  by  the  corporation.  In  Internal  Im- 
prov.  Fund  v.  Greenough,  105  U.  S.  527,  26 
L.  ed.  1157,  the  court  says:  "It  is  a  gen- 
eral principle  that  a  trust  estate  must  bear 
the  expenses  of  its  administration.     It  is 
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also  established  by  sufficient  authority  that, 
where  one  of  many  parties  having  a  com- 
mon interest  in  a  trust  fund,  at  his  own  ex- 
pense, takes  proper  proceeding  to  save  it 
from  destruction  and  to  restore  it  to  the 
purposes  of  the  trust,  he  is  entitled  to  re- 
imbursement, either  out  of  the  fund  itself, 
or  by  proportional  contribution  from  those 
who  accept  the  benefit  of  his  efforts."  See 
also  Decatur  Mineral  Land  Co.  t.  Palm,  113 
Ala.  S31,  59  Am.  St.  Rep.  140,  21  So.  316; 
Woodruff  V.  New  York,  L.  E.  i,  W.  R.  Co. 
129  N.  Y.  27,  29  N.  E.  251;  Stone  y.  Omaha 
F.  Ins.  Co.  61  Neb.  837,  86  N.  W.  469;  Da- 
vis V.  Bay  State  League,  158  Mass.  434,  33 
X.  E.  591.  But  no  more  than  reasonable 
expenses,  including  attorney's  fees,  may  be 
exacted.  Davis  v.  Gemmell,  73  Md.  630,  21 
Atl.  712;  Forrester  v.  Boston  &  M.  ConsoL 
Copper  &,  S.  Min.  Co.  supra,  and  cases  cited 
above.  The  right  to  the  recovery  of  costs 
at  all  is  contingent  on  success  in  the  suit. 
If  the  action  is  successful,  the  plaintiffs 
may  recover  for,  or  have  taxed,  their  attor- 
ney's fees;  if  unsuccessful,  they  may  not. 
The  contingency,  however,  is  in  the  right  to 
maintain  the  action,  for,  unless  sufficient 
grounds  appear,  and  the  corporation  through 
its  officers  refuse  to  sue,  there  is  no  occa- 
sion for  the  stockholder  to  interpose  for  the 
protection  of  corporate  intere^.  The  ex- 
pense in  such  a  case  is  that  of  an  inter- 
meddler.  It  is  only  when  he  has  been  an 
instrument  for  the  protection  of  corporate 
interests  that  he  can  legitimately  claim  his 
expenses,  and  then  only  such  reasonable  ex- 
penses as  the  corporation  must  have  in- 
curred had  it  prosecuted  the  action  in  its 
own  interest.  The  contingency  of  success, 
then,  cannot  be  taken  into  account  in  fixing 
upon  the  compensation  to  be  allowed  plain- 
tiff for  the  services  rendered  as  an  attor- 
ney; only  in  deciding  whether  any  compen- 
sation whatever  shall  be  allowed. 

4.  In  estimating  the  value  of  services  ren- 
dered by  plaintiff,  it  is  proper  to  take  into 
account  the  time  necessarily  employed  in, 
and  the  success  of,  the  litigation  (Berry  v. 
Davis,  34  Iowa,  594;  Stevens  v.  Ellsworth, 
95  Iowa.  231,  63  K.  W.  683)  ;  the  amount 
or  values  involved  (Smith  v.  Chicago  &  N. 
W.  R.  Co.  60  Iowa,  515.  15  N.  W.  291)  and 
recovered  (Parsons  v.  Haw  ley,  92  Iowa,  175, 
60  N.  W.  520)  ;  the  ability,  learning,  and 
experience  of  the  attorney  and  his  standing 
in  the  profession  (Clark  v.  Ellsworth,  104 
Iowa,  442,  73  N.  W.  1023).  See  note  to 
Shirk  V.  Xeible,  83  Am.  St.  Rep.  151.  These 
matters  were  brought  to  the  attention  of  the 
court  in  the  evidence  adduced,  and  the  opin- 
ions of  several  lawyers  taken  as  to  the 
value  of  the  services  rendered.  These  opin- 
ions varied  from  $600  to  $1,600  in  the  case 
against  Lee,  and  from  $900  to  $2,000  in 
15  L.R.A.(N.8.) 


that  against  Loetscher.  Other  witnesses 
gave  estimates  of  what  a  reasonable  contin- 
gent fee  would  be;  but,  as  compensation 
cannot  be  computed  on  that  basis,  these  are 
of  no  assistance.  The  trial  court  was  not 
inclined  to  take  into  consideration  the  ex- 
perience and  skill  of  plaintiff,  who  had  been 
engaged  in  the  practice  nearly  fifty  years, 
and  was  proven  to  be  a  lawyer  of  learning 
and  distinction  in  equity  jurisprudence,  as 
being  an  important  element  in  estimating 
the  value  of  such  services.  Nor  was  the 
prominence  of  the  defendants  in  the  actions 
in  the  community  in  which  they  reside 
taken  into  account.  The  latter  circum- 
stance ordinarily  is  not  entitled  to  any 
weight,  but  in  actions  like  these,  where 
transactions  showing  want  of  fidelity  in 
trust  relations  must  M  unmasked,  and  con- 
duct inconsistent  with  business  integrity  be 
proven  in  order  to  succeed,  the  character  of 
the  defendants  is  involved,  and  has  a  direct 
bearing  on  the  importance  of  the  litigation, 
which  always  may  be  taken  into  account. 
In  view  of  the  character  of  the  litigation  and 
the  other  matters  enumerated,  we  are  in- 
clined to  think  that  plaintiff  should  have 
been  allowed  $2,500  as  the  reasonable  value 
of  the  services  rendered  in  both  cases,  and 
the  decree  will  be  modified  accordingly. 
Modified  and  affirmed. 


KANS.4S  SUPREME  COURT. 

W.  M.  PATTERSON,  Plff.  in  Err., 

v. 

MISSOURI  PACIFIC  COAL  COMPANY. 

(—  Kan.  — ,  94  Pac.  138.) 

Judicial  notice  —  railroad  route. 

1.  The  courts  will  take  judicial  notice  of 

Headnotes  by  Smith,  J. 


Case    Note.  —  Validity    of    penalty    for 
failure  to  furnish  freight  cars. 

Although  statutes  imposing  penalties  upon 
railroad  companies  for  the  failure  to  fur- 
nish freight  cars  are  common,  and  many 
cases  may  be  found  in  which  they  have  been 
applied,  the  only  cases  which  have  passed 
upon  the  question  as  to  their  validity,  con- 
sidered in  Patter-son  v.  Missouri  P.  Coal 
Co.,  appear  to  be  Houston  &,  T.  C.  R.  Co.  v. 
Mayes,  201  U.  S.  321,  50  L.  ed.  772,  26  Sup. 
Ct.  Rep.  491  (Reversing  36  Tex.  Civ.  App. 
009,  83  S.  W.  53),  holding  the  Texas  stat- 
ute on  this  subject  unconstitutional  as  ap- 
plied to  interstate  commerce;  and  Allen  v. 
Texas  &  P.  R.  Co.  (Tex.)  101  S.  W.  792. 
upholding  the  Texas  statute  as  applied  to 
intrastate  commerce. 

As  to  the  duty  of  a  railway  company,  in 
the  absence  of  statute,  to  furnish  cars  to 
shippers,  see  note  to  Houston.  E.  &  W.  T.  R. 
Co.  V.  Campbell,  43  L.R.A.  225. 
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the  route  of  a  nilroad  which  has  been 
built  and  operated  for  a  number  of  years 
from  one  station  to  another  in  Kansas,  and 
that  for  a  great  portion  of  the  distance  be- 
tween such  stations  such  route  is  beyond  the 
boundaries  of  this  state  and  within  another 
state,  and  again  returns  into  the  state  of 
Kansas. 
Commerce  —  Interstate. 

2.  A     railroad     company     In     conveying 
freight  over  such  route  between  such  sta- 
tions is  engaged  in  interstate  commerce. 
Same  —  regulation  —  soojpe. 

3.  While  the  state  has  the  power  to  make 
reasonable  police  regulations  afifecting  the 
operation  of  railroads  operating  within  the 
state,  and  which  are  also  engaged  in  inter- 
state commerce,  the  regulations  should  be 
such  only  as  tend  to  the  efficient  and  or- 
derly discharge  of  the  duties  of  the  rail- 
roads to  their  patrons  within  the  state  and 
to  the  safeguarding  of  persons  and  property 
therein,  and  as  impose  no  C(»i8iderable  bur- 
den upon  the  interstate  commerce. 

Same  —  delay  In  furnishing  cars  —  rea- 
sonable penalty. 

4.  The  provision  of  chapter  34S,  p.  670, 
Laws  1905,  which  imposes  a.  penalty  of  $1 
per  day  upon  each  car  for  delay  in  furnish- 
ing freight  cars  ordered,  and  permits  no  ex- 
cuse therefor  except  "strikes,  unavoidable 
accidents,  and  other  public  calamities,"  is 
not  invalid,  but  is  a  reasonable  police  regu- 
lation, and  imposes  no  considerable  burden 
upon  interstate  commerce. 

(February  8,  1908.) 

I^KROR  to  the  District  Court  for  Woodson 
J  County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  re- 
cover damages  for  failure  to  furnish  freight 
cars  to  the  plaintiff  upon  written  request, 
as  required  by  statute.    Reversed. 

Statement  by  Smith,  J.: 

The  plaintiff  in  error  filed  his  petition  in 
the  district  court  of  Woodson  county,  claim- 
ing damages  against  the  railroad  company 
in  the  sum  of  $6,336  for  failure  to  deliver 
freight  cars  as  ordered  by  him,  under  the 
provisions  of  chapter  345,  p.  570,  Laws  1905. 
The  defendant  filed  a  general  demurrer  to 
the  petition  and  to  each  of  the  11  counts 
thereof,  which  demurrer  was  by  the  court 
sustained.  The  plaintiff  elected  to  stand 
upon  his  petition,  and  the  action  was  dis- 
missed at  his  cost.  The  case  is  brought  here 
for  a  review  of  this  order  and  judgment. 

Messrs.  J.  C.  Culver  and  Oarr  W.  Tay- 
lor, for  plaintiff  in  error: 

The  term  "at  once"  is  sufficient  compli- 
ance with  the  car  service  law  requiring  the 
time  to  be  stated. 

1  Words  &  Phrases,  611 ;  Cohen  v.  Silver- 
man, 4  App.  Div.  603,  40  N.  Y.  Supp.  8; 
15  L.R.A.(N.S.) 


Bennett  T.  Lycoming  County  Mut.  Ins.  Co. 
67  N.  Y.  274;  Bamforth  v.  Raddin,  14  Al- 
len, 68;  Roberts  v.  Brett,  11  H.  L.  Cas. 
337;  Oldershaw  v.  King,  2  Hurht.  ft  N. 
399;  J.  C.  Smith  &  W.  Co.  v.  Lunger,  64 
N.  J.  L.  639,  46  Atl.  623;  Oklahoma  Vine- 
gar Co.  T.  Hamilton,  132  AU.  693,  32  So. 
306;  Warder,  B.  ft  O.  Co.  v.  Home  Bros. 
110  Iowa,  285,  81  N.  W.  691;  Queen  ▼. 
Rogers,  L.  R.  3  Q.  B.  Div.  33. 

Messrs.  Liamb  &  Hogneland.  with 
Messrs.  J.  H.  Richards  and  O.  E.  Benton, 
for  defendant  in  error: 

The  words  "at  once"  mean:  At  one  and 
the  same  time;  promptly;  forthwith;  with- 
in a  reasonable  time. 

Platter  v.  Green,  26  Kan.  252;  4  Cyc 
Law  ft  Proc.  p.  367. 

The  court  will  take  judicial  notice  of  the 
location  of  a  railroad. 

Southern  Kansas  R.  Co.  v.  Duncan,  40 
Kan.  605,  20  Pac.  195;  16  Cyc.  Law  AProe. 
p.  861;  17  Am.  ft  Eng.  Ene.  Law,  2d  ed.  p. 
944. 

The  statute  requiring  cars  to  be  furnished 
is  an  unconstitutional  regulation  of  inter* 
state  commerce. 

Houston  ft  T.  C.  R.  Co.  v.  Mayes,  201  U. 
S.  321,  60  L.  ed.  772,  26  Sup.  Ct.  Rep.  491. 

Smitfi,  J.,  delivered  the  opinion  of  fhs 
court: 

The  demurrer  was  sustained  to  an  amend- 
ed petition  which  had  been  filed  in  compli- 
ance with  am  order  of  court  requiring  the 
original  petition  to  be  made  more  definite 
and  certain,  and  we  are  asked  to  review  this 
order.  The  legality  of  making  it  has  be- 
come only  a  moot  question,  which  will  not 
be  considered  here. 

Each  of  the  11  counts  of  the  petition  is 
based  upon  an  order  for  cars,  differing  only 
in  date.  The  following  is  a  copy  of  the  first 
order: 

Rose,  Kansas,  Nov.  3,  1905. 
Mr.  V.  G.  Madison,  Rose,  Kans. 
Dear  Sir: — 

Please  set  on  your  side  track  at  once  at 
Rose,  Kan.,  nine  (9)  cars  suitable  for  lo*d' 
ing  with  hay  to  be  shipped  to  Kansas  City, 
Kan.  I  herewith  hand  you  $90  to  apply  on 
freight  for  above  ears. 

Yours  truly, 

W.  M.  Patterson. 

The  portions  of  Laws  1905,  p.  570.  chap. 
346,  S{  2,  3,  4,  and  part  of  6,  which  per- 
tain to  the  questions  here  involved,  read : 

"Sec.  2.  When  the  owner,  manager,  or 
shipper  of  any  freight  of  any  kind  shall 
make  application  in  writing  to  any  superin- 
tendent, agent,  or  other  person  in  charge  of 
transportation  of  any  railroad  company, 
receiver  or  trustee  operating  a  line  of  rail- 
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way,  at  any  point,  that  cars  are  desired  up- 
on which  to  ship  any  freight,  it  shall  be  the 
duty  of  such  railroad  company,  trustee,  or 
other  person  in  charge  thereof,  to  supply  the 
number  of  cars  so  required  at  the  point  in- 
dicated in  the  application  within  a  reason- 
able time  thereafter,  not  to  exceed  six  days 
from  the  receipt  of  such  application,  and 
shall  supply  such  cars  to  the  person  ox  per- 
sons so  applying  therefor,  in  the  order  in 
which  such  applications  are  made,  without 
giving  preference  to  any  person;  provided, 
if  the  application  be  for  ten  cars  or  less,  the 
same  shall  be  furnished  in  three  days;  and 
provided,  further,  that  if  the  application 
be  for  thirty  cars  or  more,  the  railway  com- 
pany may  have  ten  full  days  in  which  to 
supply  the  cars. 

"Sec.  3.  Said  application  for  cars  shall 
state  the  number  of  cars  desired,  the  place  at 
which  they  are  desired,  and  the  time  they 
are  desired;  provided,  that  the  place  desig- 
nated shall  be  at  some  station  or  public 
switch  on  the  line  of  its  road. 

"Sec.  4.  When  the  cars  are  applied  for 
under  the  provisions  of  this  chapter,  if  they 
are  not  furnished,  the  railway  company  so 
failing  to  furnish  them  shall  forfeit  to  the 
party  or  parties  so  applying  for  them  the 
sum  of  one  dollar  per  each  day  for  each  car 
failed  to  be  furnished,  to  be  recovered  in  any 
court  of  competent  jurisdiction,  and  all  ac- 
tual damages  that  such  applicant  may  sus- 
tain. 

"Sec.  6.  Such  applicant  shall,  at  the  time 
of  applying  for  such  car  or  cars,  deposit 
with  the  agent  of  the  company  one  fourth 
of  the  freight  charge  for  the  use  of  such 
car  or  cars,  unless  the  said  railroad  shall 
agree  to  deliver  said  car  or  cars  without 
such  deposit.     ..." 

The  first  contention  of  the  defendant — 
that  the  orders  were  not  addressed  to  any 
superintendent,  agent,  or  any  other  person 
in  charge  of  transportation  of  the  defendant 
company — is  untenable  on  demurrer.  The 
petition  alleges  that  the  applications  were 
made  to  said  company  and  said  company's 
agent,  and  the  copies  of  the  applications, 
made  a  part  of  the  petition,  show  that  they 
were  addressed  to  Mr.  V.  O.  Madison,  Rose, 
Kansas.  This  is  a  sufficient  allegation,  as 
against  a  demurrer,  that  V.  O.  Madison  was 
the  agent  of  the  company. 

So,  also,  we  consider  the  application  for 
the  cars  "at  once"  was  sufficient  to  locate 
the  time  they  were  desired.  The  statute 
prescribes  the  number  of  days  which  the 
lawmakers  regarded  as  a  reasonable  time 
for  compliance  after  the  time  set  by  the 
shipper.  Hence  the  term  "at  once"  may  be 
regarded  as  equivalent  to  "immediately"  or 
"to-day,"  which,  the  order  being  for  nine 
16  LJtJ^.(N.S.) 


cars,  the  statute  extends  to  three  days  be- 
fore any  penalty  is  imposed. 

It  is  next  contended  that  the  line  of  the 
defendant's  railroad  over  which  the  ship- 
ments were  to  be  made  from  Rose,  Kansas, 
to  Kansas  City,  Kansas,  extends  easterly 
from  Rose  to  the  eastern  line  oi  the  state, 
and  thence  for  a  long  distance  through  the 
state  of  Missouri,  and  returns  into  this  state 
at  Kansas  City,  Kansas;  also  that  the  courts 
of  this  state  take  judicial  notice  of  these 
facts.  So  far,  at  least,  this  contention  is 
correct.  17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
944;  16  Cyc.  Law  &  Proc.  p.  861;  Southern 
Kansas  R.  Co.  v.  Duncan,  40  Kan.  505,  20 
Pac.  195;  Peddicord  v.  Berk,  74  Kan.  236, 
86  Pac.  465;  Worden  v.  Cole,  74  Kan.  226, 
86  Pac.  464.  In  view  of  these  facts,  it  is 
said  that  the  carrying  of  the  freight  con- 
templated is  interstate  commerce,  and  that 
the  ■  statute  in  question,  which  imposes 
heavy  penalties  and  allows  no  excuse  for 
its  infraction,  except  "in  cases  of  strikes, 
unavoidable  accidents,  or  other  public  calam- 
ity," is  a  burden  upon  interstate  commerce, 
and  invalid;  that  it  is  in  derogation  of  the 
powers  conferred  upon  Congress  by  S  8,  art. 
1,' Const.  U.  S.  On  the  other  hand,  it  is 
claimed  that  the  statute  in  question  is  with- 
in the  police  power  of  the  state,  and  the  pro- 
visions thereof  cast  no  unreasonable  burden 
upon  interstate  commerce;  that  in  fact  no 
interstate  commerce  question  is  involved; 
that  if  such  question  is  involved  the  pro- 
visions of  the  statute  are  in  aid  of  such 
commerce  instead  of  being  a  burden  thereon. 

The  Supreme  Court  of  the  United  States 
being  the  final  arbiter  of  what  constitutes 
interstate  commerce,  and  having  the  prov- 
ince of  determining  the  bounds  at  which  po- 
lice regulation  by  the  states  must  stop  to 
avoid  impinging  upon  the  exclusive  power  to 
regulate  such  commerce  which  is  delegated 
to  Congress,  we  turn  to  its  decisions.  In 
Lehigh  Valley  R.  Co.  v.  Pennsylvania,  145 
U.  S.  206,  36  L.  ed.  676,  4  Inters.  Com.  Rep. 
87,  12  Sup.  Ct.  Rep.  809,  a  state  tax  levied 
upon  transportation  receipts  upon  a  rail- 
road where  the  termini  of  shipments  were 
within  the  state,  although  the  line  of  trans- 
portation was  in  part  through  another 
state,  was  upheld  as  not  a  burden  upon  in- 
terstate commerce;  only  such  portion  of  the 
receipts  being  taxed  as  the  mileage  of  trans- 
portation within  the  state  bore  to  the  entire 
distance  between  the  termini.  In  Hanley  v. 
Kansas  City  Southern  R.  Co.  187  U.  S.  617, 
47  L.  ed  333,  23  Sup.  Ct.  Rep.  214,  it  is  held 
that  the  state  of  Arkansas  cannot  legally 
prescribe  a  rate  for  a  shipment  between  two 
stations  in  that  state  over  a  line  of  rail- 
road the  longer  portion  of  which  is  in  the 
Indian  Territory.    Such  shipment  is  held  to 
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be  interstate  commerce  and  under  the  regu- 
lation of  Congress. 

The  case  of  Houston  &  T.  C.  R.  Co.  v. 
Mayes,  201  U.  S.  321,  50  L.  ed.  772,  26  Sup. 
Ct.  Rep.  491,  is  more  analogous  to  the  case 
at  bar.  The  statute  of  Texas,  the  invalidity 
of  which  is  determined  in  this  case,  is  sub- 
stantially like  our  own,  with  two  important 
exceptions.  The  penalty  for  failure  to  de- 
liver each  car  for  each  day  after  the  expira- 
tion of  the  time  limited  is  $25.  In  our  stat- 
ute the  penalty  is  $1  for  each  car  per  day. 
Under  the  Texas  statute  the  excuses  for  de- 
lay are  "that  the  provisions  of  this  law  shall 
not  apply  in  cases  of  strikes  or  other  pub- 
lic calamities."  In  our  statute  they  are 
"that  the  provisions  of  this  law  shall  not 
apply  in  cases  of  strikes,  unavoidable  acci- 
dents, or  other  public  calamities.".  Mr.  Jus- 
tice Brown,  in  the  opinion  in  the  Mayes 
Case,  supra,  said:  "While  there  is  much  to 
be  said  in  favor  of  laws  compelling  railroads 
to  furnish  adequate  facilities  for  the  trans- 
portation of  both  freight  and  passengers,  and 
to  regulate  the  general  subject  of  speed, 
length  and  frequency  of  stops,  for  the  heat- 
ing, lighting,  and  ventilation  of  passenger 
cars,  the  furnishing  of  food  and  water  to 
cattle  and  other  live  stock,  we  think  an  ab- 
solute requirement  that  a  railroad  shall  fur- 
nish a  certain  number  of  cars  at  a  specified 
day,  regardless  of  every  other  consideration 
except  strikes  and  other  public  calamities, 
transcends  the  police  power  of  the  state,  and 
amounts  to  a  burden  upon  interstate  com- 
merce. It  makes  no  exception  in  cases  of  a 
sudden  congestion  of  traffic,  an  actual  in- 
ability to  furnish  cars  by  reason  of  their 
temporary  and  unavoidable  detention  in  oth- 
er states,  or  iii  other  places  within  the  same 
state.  It  makes  no  allowance  for  interfer- 
ence of  traffic  occasioned  by  wrecks  or  other 
accidents  upon  the  same  or  other  roads,  in- 
volving a  detention  of  traffic,  the  breaking 
of  bridges,  accidental  fires,  washouts,  or  oth- 
er unavoidable  consequences  of  heavy  weath- 
er. ..  .  The  duty  of  the  railroad  com- 
pany to  furnish  the  cars  within  the  time 
limited  is  peremptory,  and  admits  of  no  ex- 
cuses, except  such  as  arise  from  strikes  and 
other  public  calamities.  If,  for  instance, 
the  owner  of  a  large  quantity  of  cotton 
should  make  a  requisition  under  the  act  for 
a  number  of  cars,  the  railway  company 
would  be  bound  to  furnish  them  upon  the 
day  named,  or  incur  a  penalty  of  $26  for 
each  car,  though  the  detention  of  the  cotton 
involved  no  expense  to  the  owner,  or  may 
even  have  resulted  m  a  benefit  to  him 
through  a  rise  in  the  market.  While  rail- 
road companies  may  be  bound  to  furnish 
suflicient  cars  for  their  usual  and  ordinary 
traffic,  cases  will  inevitably  arise  where,  by 
reason  of  an  unexpected  turn  in  the  market, 
15  L.R.A.(N.8.) 


a  great  public  gathering,  or  an  unforeseen 
rush  of  travel,  a  pressure  upon  the  road  for 
transportation  facilities  may  arise,  which 
good  management  and  a  desire  to  fulfil  all 
its  legal  requirements  cannot  provide  for. 
and  against  which  the  statute  in  question 
makes  no  allowance.  Although  it  may  be 
admitted  that  the  statute  is  not  far  from 
the  line  of  proper  police  regulation,  we 
think  that  sufficient  allowance  is  not  made 
for  the  practical  difficulties  in  the  adminis- 
tration of  the  law,  and  that,  as  applied  to 
interstate  commerce,  it  transcends  the  legiti- 
mate powers  of  the  legislature." 

The  right  of  the  state  to  impose  reason- 
able police  regulations  for  the  safety  and 
protection  of  citizens  of  the  state,  and  of 
their  business  and  property  upon  railroads 
operating  within  and  receiving  protection 
and  other  benefits  from  the  state,  even 
though  such  railroads  may  at  the  time  be 
engaged  in  interstate  commerce,  is  unques- 
tioned, even  though  such  regulations  may 
impose  some  slight  burdens  upon  interstate 
commerce.  As  before  said,  the  Supreme 
Court  of  the  United  States  is  the  final  ar- 
biter as  to  whether  the  regulations  are  rea- 
sonable, and  whether  they  impose  an  un- 
reasonable burden  upon  interstate  commerce. 
Each  case  being  considered,  in  a  generous 
spirit,  upon  its  own  merits,  there  is  and  can 
be  no  general  rule. 

One  important  objection  to  the  validity  of 
the  Texas  act,  urged  in  the  Mayes  Case,  su- 
pra, is  the  great  penalty  imposed  thereby 
upon  a  railroad,  which  penalty  goes  to  the 
shipper  who  has  possibly  suffered  no  dam- 
age, but,  it  may  be,  has  been  benefited  by 
the  delay.  The  penalty  provided  by  the 
Kansas  act,  on  the  other  hand,  is  merely 
nominal,  and  is  not  sufficient,  it  would  seem, 
to  furnish  any  inducement  to  order  cars 
not  actually  needed.  It  is  the  same  amount 
per  day  on  each  car  as  is  allowed  as  demur- 
rage to  the  railroad  companies  for  a  failure 
of  shippers  to  promptly  unload  their  cars 
after  arrival  at  destination. 

The  only  remaining  ground  for  holding  the 
Texas  act  to  be  an  infringement  upon  the 
power  of  Congress  to  regulate  interstate 
commerce,  and  not  a  proper  police  regulation 
to  be  exercised  by  the  state,  is  the  paucity 
of  excuses  for  delay  in  furnishing  cars  or- 
dered, which  would  exempt  the  railroad  com- 
panies from  penalty.  The  excuses  under  the 
Texas  act  arie  "strikes  and  other  public 
calamities."  Under  the  Kansas  act  they  arc 
"strikes,  unavoidable  accidents,  or  other 
public  calamities." 

The  addition  of  "unavoidable  accidents" 
is  also  a  wide  departure  from  the  Texas  law. 
In  State  v.  Hansford  (Kan.)  14  L.R.A. 
(N.S.)  551,  92  Pac.  554,  Chief  Justice  John- 
ston, speaking  for  the  court,  defines  the  word 
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"accident"  as  "an  iindesigned  contingency; 
a  happening  without  intentional  causation; 
that  which  exists  or  occurs  abnormally; 
something  unusual  or  phenomenal;  an  un- 
common occurrence."  It  will  thus  be  seen 
that  the  various  incidents  which,  it  is  said, 
in  substance,  in  the  Mayes  Case,  should  not 
result  in  penalizing  a  railroad  company  for 
its  failure  to  furnish  freight  cars,  are  ex- 
cused under  the  Kansas  act,  provided  they 
may  be  unavoidable  on  the  part  of  the  com- 
pany sought  to  be  penalized. 

If,  therefore,  as  said  in  the  opinion  in  the 
Mayes  Case,  the  Texas  statute  "is  not  far 
from  the  line  of  proper  police  regulation," 
we  are  justified  in  concluding  that  the  car 
service  act  of  1903  in  question  is  well  within 
that  line. 

The  order  of  the  District  Court  sustain- 
ing the  demurrer  is  reversed,  and  the  case 
is  remanded. 


KANSAS  SUPBBMX:  COrRT. 

niAKK  ROCKEFELLER,  PlfT.  in  Err., 

v. 

K.  B.  RINGLE. 

(—  Kan.  — ,  94  Pao.  810.) ;, 


Promissory  note  —  pnrchase  after  ma-    assignment  indorsed  thereon. 


737 


the  bank,  he  does  not  thereby  become  a  pur- 
chaser of  the  notes  for  value  in  the  usual 
course  of  business. 
Same  —  subrogation. 

2.  In  such  case  the  officer  who  pays  to  the 
bank  the  balance  due  upon  the  notes  does 
so  as  the  surety  of  the  commission  company, 
and,  in  taking  the  notes,  acquires  no  greater 
rights  against  the  maker  thereof  than  his 
principal,  the  commission  company,  would 
have  had,  had  the  notes  been  returned  to  it, 
and  he  cannot  recover  of  the  maker  thereon. 

(March  7,  1908.) 

ERROR  to  the  District  Court  for  Reno 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
the  amount  due  on  certain  promissory  notes. 
Affirmed. 

Statement  by  Smith,  J.: 

Rockefeller  commenced  this  action  against 
Ringle  in  the  district  court  of  Reno  county 
for  the  sum  of  $5,333.36  which,  with  inter- 
est, he  claimed  to  be  due  upon  three  prom- 
issory notes,  copies  of  which  are  attached  to 
the  petition  as  exhibits  A,  B,  and  C.  The 
notes  were  each  dated  April  9,  1901,  and  due 
October  8,  1901,  and  were  the  same  in  form, 
except  as  to  amount,  and  each  was  indorsed 
with  two  credits  of  payment  under  the  same 
dates  and  in  sums  proportionate  to  the  total 
amount  of  the  notes,  and  each  had  the  same 


tarity. 

1.  Where  a  commission  company  assigns 
and  guarantees  the  payment  at  maturity  of 
acc<xnmodatiou  notes  to  a  bank,  and  an  of- 
ficer of  the  commission  company  who  is  not 
a  ffuarantor  of  the  notes,  but  who  has  there- 
tofore given  a  written  undertaking  to  the 
bank  indemnifying  the  bank  for  any  debts 
of  the  company  thereafter  conti  acted  to  an 
amount  much  larger  than  the  amounts  of  the 
notes,  pays  after  maturity  a  balance  due 
upon  the  notes,  and  receives  the  notes  from 

Headnotes  by  Smith,  J. 


Note.  —  Diligent  search  fails  to  disclose 
any  other  case  where  the  guarantor  or 
surety  of  a  general  indebtedness  sought 
to  recover  of  the  maker  of  a  promissory  note 
given  for  the  accommodation  of  the  princi- 
pal, which  had  been  paid  and  taken  up  by 
the  gpiarantor  or  surety.  The  case  of  Put- 
nam V.  Tash,  12  Gray,  121,  however,  pre- 
sents a  similar  question,  although  not  as  to 
accommodation  paper.  In  that  case  it  was 
held  that  the  guarantor  of  the  payment  of 
all  commercial  paper  that  should  be  dis- 
counted for  his  principal  cannot,  upon  pay- 
ing a  dishonored  promissory  note  given  to 
the  principal  and  by  him  so  discounted, 
maintain  an  action  thereon  against  the 
maker,  where  the  consideration  for  such 
note,  as  between  the  maker  and  the  payee, — 
the  principal  in  the  contract  of  guaranty, — 
had  failed. 
15  L.RA.(N.S.)  47 


Exhibit  A  reads: 

Kansas  City,  Mo.,  April  9,  1901. 

October  8,  1901,  after  date  I,  we,  or  either 
of  us,  promise  to  pay  to  the  order  of  Seigel- 
Sanders  Live  Stock  Commission  Company, 
at  their  offices,  thirty-five  hundred  thirteen 
and  16/100  dollars  ($3,613.16),  with  inter- 
est from  maturity  at  the  rate  of  8  per  cent 
per  annum  until  paid.    Value  received. 

No.  1302.  K.  B.  Ringle. 

Indorsed  on  back  as  follows: 

Cdt.  9/20/1901  $2,107.89. 

Cdt.  9/27/1901        149.04. 

Also: 

For  value  received,  we  hereby  assign  this 

note  to ,  or  order,  and  waive  demand, 

notice,  and  protest  of  same,  and  guarantee 
payment  at  maturity. 

Seigel-Sanders  live  Stock  Commission  Co. 
By  Frank  Seigel,  Pt. 

It  is  alleged  in  the  petition  that  these 
notes  were  indorsed  by  the  Seigel-Sanders 
Live  Stock  Commission  Company  to  the  Des 
Moines  National  Bank  of  D^  Moines,  Iowa, 
before  maturity,  and  before  maturity,  and 
in  due  course  of  business,  and  for  a  valuable 
consideration,  the  same  were  sold  by  said 
bank  to  the  plaintiff,  who  is  the  owner  and 
holder  thereof. 
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By  his  answer  thereto  Ringle  admits  the 
execution  of  the  notes  and  avers:  "That 
they  were  given  for  a  lot  of  cattle,  or  in  re- 
newal of  other  notes  which  were  executed 
for  a  lot  of  cattle,  which  the  defendant  pur- 
chased from  the  Seigel-Sanders  Live  Stock 
Commission  Company."  That  the  cattle  were 
bought  under  an  agreement  that  the  com- 
mission company  should  have  control  and 
possession  of  the  same  at  all  times,  and  that 
it  was  to  market  the  cattle  for  enough  to  pay 
the  full  amount  of  the  notes,  and  in  no  event 
was  Ringle  to  be  held  for  any  deficiency. 
That  Ringle  mortgaged  the  cattle  to  secure 
the  payment  of  the  notes,  and  that  the  cat- 
tle were  in  fact,  at  all  times  after  the  mak- 
ing of  the  notes,  to  be  held  in  the  possession 
of  the  commission  company.  That  there- 
after, and  about  September  II,  1900,  the 
commission  company  made  to  defendant,  a 
written  proposition  as  follows: 

Dear  Sir: — 

I  had  a  talk  to-day,  with  Mr.  Sei- 
gel  in  regard  to  your  cattle,  and  Mr. 
Seigel  insists  that  we  shall  close  this  deal 
up  at  once.  I  will  say  to  you  that  I  am 
going  to  make  you  a  proposition  that  seems 
to  me  more  than  fair  on  your  part,  and  that 
is,  if  you  will  settle  the  pasture  bill  against 
these  cattle  and  the  taxes,  and  turn  these 
cattle  over  to  us  in  good  shape  some  time 
this  coming  week,  that  I  will  surrender  to 
you  your  notes  and  mortgages,  which  is 
giving  you  at  least  $3,600  over  and  above 
what  the  cattle  would  bring  on  the  present 
market.  Now,  Mr.  Ringle,  I  told  you  that  I 
would  do  everything  1  could  to  help  you  out 
in  this  deal,  and,  seeing  the  situation  down 
there,  have  no  blame  whatsoever  to  lay  on 
anyone.  The  drought  haw  been  severe,  and 
the  cattle  have  done  no  good,  which  you  or 
no  one  else  could  help.  Now,  Mr.  Ringle, 
I  don't  know  what  Mr.  Seigel  will  say  in 
regard  to  this  kind  of  a  settlement,  for  you 
know  it  is  losing  us  a  whole  lot  of  money. 
I  will  say  to  you  that  any  time  you  are  in 
shape  to  handle  a  bunch  of  cattle  for  us, 
we  will  let  you  have  them.  Hoping  this  will 
be  satisfactory  to  you,  and  that  you  will  be 
pleased  with  this  proposition,  I  remain. 
Yours  truly, 

O.  W.  Sanders. 

That  Ringle  accepted  said  proposition,  and 
settled  the  amount  claimed  tkiPTein  with  the 
commission  company,  and  thereafter  he  made 
no  further  claim  to  the  cattle,  and  had  noth- 
ing to  do  therewith.  That  on  the  0th  day 
of  April,  1001,  the  commission  company, 
still  being  the  owner  of  the  cattle,  requested 
Ringle  as  an  accommodation  to  the  company, 
and  for  no  other  purpose,  to  execute  the 
notes  sued  on  and  mortgage  upon  the  cattle, 
which  he  did.  That  he  executed  the  notes 
16  LJl.A.(N.S.) 


sued  on  without  any  consideration  whatso- 
ever. 

After  a  motion  to  strike  the  answer  from 
the  files,  a  general  demurrer  thereto,  and  a 
motion  for  judgment  on  the  pleadings  had 
been  successively  filed  and  overruled.  Rocke- 
feller replied  by  a  general  denial.  It  will 
be  observed  that  the  answer  contained  no 
general  denial.  On  the  trial  to  a  jury  the 
verdict  and  judgment  were  for  the  defendant) 
and  the  plaintiff  brings  the  case  here. 

Messrs.  lieslie  J.  Ijyons,  Carr  W.  Tay- 
lor,  and  Basil  P.  Flnley  for  plaintiff  in 
error. 

Messrs.  George  A.  Vandeveer  and  F. 
Ij.  Martin,  for  defendant  in  error: 

The  writing  indorsed  in  this  note  is  an 
assignment  and  the  liability  is  that  of  a 
guaranty. 

Eaton  &  6.  Com.  Paper,  310;  McCrum  ▼. 
Corby,  11  Kan.  464;  Hatch  v.  Barrett,  34 
Kan.  231,  8  Pac.  120. 

Where  all  of  the  pleadings  and  evidence 
introduced  shows  that  the  judgment  is  cor- 
rect and  that  no  injustice  has  been  done, 
the  court  may  assume  or  consider  the  plead- 
ings to  be  amended  to  support  or  sustain  the 
judgment. 

Missouri  Valley  R.  Co.  v.  Caldwell,  8  Kan. 
247;  Pape  v.  Capitol  Bank,  20  Kan.  446,  27 
Am.  Rep.  183;  Grandstaff  ▼.  Brown,  23  Kan. 
178. 

Smith,  J.,  delivered  the  opinion  of  the 
court: 

At  the  outset  of  the  trial  the  plaintiff 
objected  to  the  introduction  of  any  evidence 
on  the  part  of  the  defendant,  who  assumed 
the  burden  of  proof,  for  the  reason  the  an- 
swer does  not  state  a  defense  to  plaintiff's 
action.  This  raises  the  same  question  as 
the  demurrer  to  the  answer  and  the  motion 
for  judgment  on  the  pleadings  raised,  vtr., 
that,  although  the  answer  purported  to  state 
a  defense,  and  prayed  for  judgment  against 
the  plaintiff,  it  did  not  put  in  issue  any  of 
the  facta  alleged  in  the  petition.  Whether 
the  lack  of  a  general  denial  in  the  answer 
was  specifically  called  to  the  attention  of 
the  court  does  not  afiSrmatively  appear,  and 
it  does  not  seem  possible  that  such  could 
have  been  the  fact.  It  does  appear  from 
the  answer  that  the  defendant  did  not  intend 
to  admit  the  plaintiff's  cause  of  action,  and 
sets  forth  a  defense  which,  if  coupled  with 
a  general  denial,  would  have  been  a  good  de- 
fense, if  found  to  be  true,  and  would  have 
been  of  no  avail,  if  the  undenied  facts  in  the 
petition  were  admitted.  This,  with  the 
added  fact  that  the  defendant  prayed  for 
judgment,  suggests  that  both  the  counsel  for 
defendant  and  the  court  overlooked  the  lack 
of  a  general  denial.  This  conclusion  is  fur- 
ther sustained  by  the  fact  that,  after  the 
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defendant,  who  had  assumed  the  burden  of 
proof,  had  introduced  his  evidence  and  rest- 
ed his  case,  and  the  court  had  sustained  a 
demurrer  thereto,  it  allowed  him  to  reopen 
the  same  and  introduce  further  testimony, 
and  again,  after  the  close  of  the  defendant's 
evidence,  the  court  overruled  a  demurrer 
thereto. 

Some,  at  least,  of  these  six  rulings  were 
technically  erroneous,  and  with  a  number  of 
others  are  assigned  as  errors  upon  which  we 
are  asked  to  reverse  the  judgment.  Notwith- 
standing these  erroneous  rulings  it  appears 
that  the  trial  was  proceeded  with  and  evi- 
dence offered  by  both  the  plaintiff  and  the 
defendant  as  if  the  undenied  allegations  of 
the  petition  were  in  issue.  There  is  no  sug- 
gestion that,  should  we  reverse  the  judgment 
in  this  case  and  send  it  back  for  a  new 
trial,  the  plaintiff  in  error  or  the  defendant 
in  error  would,  in  case  an  amended  answer 
was  filed  including  a  general  denial,  have 
any  other  evidence  to  offer  than  was  offered 
and  considered  in  this  trial.  Had  the  plain- 
tiff in  error  stood  upon  the  rulings  we  have 
referred  to  and  brought  the  case  here,  we 
could  not  have  done  otherwise  than  reverse 
the  judgment.  Instead  of  this  the  plaintiff 
Anally  introduced  evidence,  and  tried  out 
the  case  as  if  the  general  issue  had  been 
joined.  He  thereby  consented  to  an  en- 
largement of  the  issues,  and  cannot  thence- 
forth complain  if  the  case  be  regarded  as 
properly  tried  upon  such  issues.  Gilson 
v.  Hayes,  2  Kan.  App.  460,  43  Pac.  93 ;  Ed- 
wards T.  Sourbeer,  73  Kan.  224,  84  Pac. 
1033;  Missouri  Valley  B.  Co.  v.  Caldwell, 
8  Kan.  247.  The  case  will  then  be  consid- 
ered here,  as  it  evidently  was  in  the  court 
below,  as  if  the  general  denial  had  been  in- 
cluded in  the  answer,  and  a  general  denial 
Aled  as  a  reply.  Such  an  amendment  and 
additional  pleading  should  have  been  al- 
lowed, and  probably  would  have  been,  had 
the  attention  of  the  court  been  specifically 
called  thereto.  Neither  party  is  prejudiced 
by  considering  the  proceedings  so  amended, 
since  the  issues  so  framed  were  not  only 
tried  in  the  court  below,  but  the  issues  of 
law,  thereby  involved,  are  fully  and  ably 
discussed  in  the  brief  of  each  party  here. 
We  have  examined  the  evidence  to  which 
our  attention  has  been  called,  and  it  is  clear- 
ly sufficient  to  sustain  the  affirmative  de- 
fense set  forth  in '  the  answer,  and  which, 
under  the  instructions,  the  jury  necessarily 
found  in  favor  of  the  defendant  as  the  basis 
of  their  verdict,  to  wit,  that  Ringle  signed 
the  notes  in  question  as  an  accommodation 
to  the  commission  company,  and  without 
consideration  therefor,  and  that  Rockefeller 
obtained  the  notes  in  question  adter  ma- 
turity. 

It  further  appears  from  the  evidence  that 
IS  I.JLA.(KJ3.) 


Rockefeller  was  an  officer  of  the  commission 
company,  and  that  he  and  two  other  officers 
of  the  company  executed  to  the  Des  Moines 
National  Bank  on  January  21,  1901,  the  fol- 
lowing instrument  in  writing: 

For  valuable  consideration  to  us  in  hand 
paid  by  the  Des  Moines  National  Bank  of 
Des  Moines,  Iowa,  the  receipt  of  which  is 
hereby  acknowledged,  we,  the  undersigned, 
do  hereby  agree  to  make  good  and  guaranixe 
to  the  said  Des  Moines  National  Bank  any 
and  all  debts  which  the  Seigel-Sanders  Live 
Stock  Commission  Company,  a  corporation 
doing  business  in  Kansas  City,  Missouri, 
may  from  time  to  time  contract  or  become 
liable  for  to  said  bank,  however  said  debts 
may  be  contracted  or  evidenced.  This  guar- 
anty shall  be  an  open  one,  and  cover  dents 
and  obligations  aggregating  $125,000  at  any 
one  time,  and  shall  continue  at  all  times  un- 
conditional until  revoked  by  us  in  writing 
duly  served  upon  said  bank.  And  for  the 
consideration  aforesaid  we  hereby  waive  all 
notice  to  us  or  either  of  us  of  the  begin- 
ning or  ending  of  credit  which  said  bank 
may  give  to  said  company  under  this  guar- 
anty of  the  state  of  its  indebtedness  at  any 
time  during  the  existence  of  this  guaranty. 

Witness  our  hands  this  2l8t  day  of  Jan- 
uary, 1901. 

[Signed]  Frank  Seigel. 

R.  D.  Swain. 
Frank  Rockefeller. 

Witness:     Harry  A.  Moore. 

It  does  not  appear  that  Rockefeller  was 
an  indorser  or  guarantor  of  the  particular 
notes,  but  by  the  foregoing  contract  became 
a  surety  for  the  commission  company  to  the 
Des  Moines  National  Bank,  some  time  even 
before  the  execution  of  the  notes  in  question, 
for  any  and  all  debts  for  which  the  com- 
mission company  might  become  liable  to  the 
bank.  It  also  appears  from  the  evidence 
of  Rockefeller  himself  that  he  paid  the  de- 
ficiency upon  the  notes  in  question  by  rea- 
son of  this  surety  contract,  and  thereupon 
received  the  notes  after  their  maturity.  It, 
therefore,  does  not  seem  to  be  material 
whether  the  writing  indorsed  upon  the  back 
of  the  notes  and  signed  by  the  commission 
company  constituted  a  commercial  indorse- 
ment, or  whether,  as  contended,  it  was 
simply  an  assignment.  As  between  himself 
and  the  commission  company  Ringle  owed 
it  nothing  on  the  notes,  but  the  commission 
company  used  the  notes,  and  the  mortgage 
given  to  secure  them,  as  a  credit  with  the 
Des  Moines  Bank.  After  selling  the  cattle, 
which  really  belonged  to  the  commission 
company,  and  applying  the  proceeds  on  the 
note,  the  bank  looked  to  the  commission 
company  on  its  guaranty,  and  to  Rockefel- 
ler aa  surety  for  the  coaunissipn  cMnpany, 
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for  the  balance  of  the  debt.  Rockefeller  paid 
the  debt,  whether  as  a  separate  trangactlon 
or  as  an  item  in  a  larger  amount  of  indebted- 
ness does  not  appear,  and  probablj  is  not 
material.  In  either  event  he  did  not  become 
a  purchaser  of  the  notes  in  the  usual  course 
of  business.  Indeed  he  does  not  appear  to 
have  purchased  the  notes  at  all.  He  paid 
no  money  for  them  which  he  was  not  obliged 
to  pay  under  his  contract  as  surety  for  the 
commission  company.  Mann  v.  Second  Nat. 
Bank,  30  Kan.  412,  1  Pac.  579 ;  Fox  v.  Bank 
of  Kansas  City,  30  Kan.  441,  1  Pac.  789. 

Again  it  is  contended  by  the  plaintiff  that 
he  acquired  the  notes  from  the  Des  Moines 
Bank  under  his  guaranty  to  that  bank,  and 
is  entitled  to  be  subrogated  to  all  rights 
and  remedies  of  that  bank  against  Ringle. 
He  cites  Anthony  Invest.  Co.  v.  Law,  62 
Kan.  193,  61  Pac.  745,  in  support  of  this 
proposition.  As  we  have  seen.  Rockefeller 
was  not  a  guarantor  to  the  Des  Moines  bank 
upon  the  notes  of  Ringle,  but  a  surety  for 
the  commission  company  of  all  of  its  in-, 
debtedness  to  the  Des  Moines  bank  to  a  cer- 
tain amount,  and  herein  lies  the  distinction 
between  this  case  and  the  cases  cited. 

The  last  objection,  also,  that  it  was  error 
for  the  court  to  instruct  the  jury  that,  if 
Rockefeller  purchased  the  notes  after  ma- 
turity he  could  not  recover,  is,  in  the  view 
we  have  taken,  not  prejudicial  to  the  plain- 
tiff. It  simply  imposed  an  unnecessary  bur- 
den upon  the  defendant,  if  our  view  that 
Rockefeller  did  not  purchase  the  notes  at  all 
is  correct.  He  paid  the  balance  due  upon 
these  notes,  as  before  said,  as  surety  for  the 
commission  company,  and  not  as  guarantor 
for  Ringle.  He  must  look  to  his  principal 
for  his  indemnity.  If  his  princioal  had  any 
rights  against  Ringle  upon  the  notes,  he 
could  perhaps,  standing  in  the  shoes  of  the 
commission  company,  avail  himself  of  any 
benefits  that  might  be  derived  therefrom; 
but,  as  before  said,  the  commission  company 
had  no  claim  against  Ringle  thereon,  there- 
fore Rockefeller  had  none. 

The  judgment  of  the  District  Court  is  af- 
firmed. 


KENTCCKY  COURT  OF  APPEAIiS. 

LOUISVILLE  A  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

»ANNA  DAUGHERTY. 

(32  Ky.  L.  Rep.  1392,  108  S.  W.  336.) 

Carrier  —  obstruction  to  station  —  lia- 
bility. .  ,.  L.  . 
1.  A  railroad  company  is  liable  for  in- 
juries caused  by  exposure  to  inclement 
weather  to  one  whose  passage  to  a  station 
16  L.RA.(N.S.) 


to  take  a  train  is  obstructed  for  an  unrea- 
sonable time  by  standing  cars. 
Exposnre    to    weather  ^  oontribatory 
negligence. 

2.  The  duty  of  a  woman  whoae  way  to  * 
carrier's  depot  is  obstructed  by  trains  for  an 
unreasonable  time,  to  use  ordinary  care  to 
obtain  shelter  from  the  weather,  does  not 
require  her  to  seek  refuge  in  a  place  of  bad 
character. 

Same  ^  exposure  of  sick  person  ^  prox- 
imate cause. 

3.  A  carrier  is  not  relieved  from  liabili^ 
for  injury  to  a  passenger's  health  in  negli- 
gently exposing  her  to  cold  by  the  fact  that 
it  did  not  know  that  she  was  sick  at  the 
time,  and  that,  but  for  such  sickness,  the  ex- 
posure would  not  have  affected  her  seriously; 
since  the  exposure,  and  not  the  sickness,  is 
the  proximate  cause  of  the  injury. 

(March  19,  1908.) 


Case  Note.  —  lAability  of  carrier  for  tn- 
jury  to  pasaenger,  or  intending  pas- 
senger, through  Vloclcing  way  to  sta- 
tion or  train. 

The  general  rule  is  that  it  is  the  duty  of 
carriers  of  passengers  to  provide  reasonably 
safe  means  of  getting  to  or  from  their  sta- 
tions and  trains;  and,  in  the  few  reported 
eases  upon  the  subject,  it  is  generally  held 
that  it  is  negligence  on  the  part  of  the  car- 
rier to  obstruct  the  passageway  to  a  station 
or  to  a  train  by  trains  or  cars,  and  the  car- 
rier will  be  liable  for  any  injury  caused 
proximately  thereby. 

This  is  the  rule  upheld  in  Louisville  &  N. 
R.  Co.  V.  Keller,  104  Ky.  768,  48  S.  W.  1072, 
which  is  set  out  at  length  in  LouismxB  ft 
N.  R.  Co.  V.  Dauohkbtt. 

So,  also,  in  Atchison,  T.  &  S.  F.  R.  Co.  ▼. 
Holloway,  71  Kan.  1,  114  Am.  St.  Rei>.  4tf2, 
80  Pac.  31,  it  was  held  that  the  running  of 
a  freight  train  between  a  station  and  a  pas- 
senger train,  thus  blocking  the  access  of 
passengers  to  the  passenger  train  during  the 
time  it  stopped  at  the  station,  is  negligence 
as  to  awaiting  passengers  who  suffer  injury 
by  reason  of  insufficient  opportunity  to  get 
on  board. 

So,  also,  on  Atchison,  T.  &  S.  F.  R.  Co.  ▼. 
R.  Co.  12  Okla.  10,  69  Pac.  933,  it  was  held 
negligence  for  a  railway  company  to  allow 
a  freight  train  on  a  side  track  to  block  the 
crossing  or  passageway  over  such  side  track 
to  the  depot  of  the  company,  at  a  time  when 
a  passenger  train  of  the  company  is  due  at 
the  station,  so  that  persons  desiring  to  take 
passage  on  such  passenger  train  cannot  reach 
the  depot  in  time  to  get  aboard  such  train. 
But,  under  the  facta  in  this  case,  the  court 
held  that  it  was  the  negligence  of  the  plain- 
tiff herself  in  not  using  ordinary  care  in 
passing  around  the  train,  and  not  the  negli- 
gence of  the  railroad  company,  that  caused 
the  injury. 

Although  the  decision  in  Eakins  v.  Chi- 
cago. R.  1.  A  P.  R.  Co.  126  Iowa,  324,  102  N. 
W.  104,  is  apparently  to  the  oontiaiy,  the 
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APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Hardin  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's  neg- 
ligence.   Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  BenJaj^E^  D.  Warfleld,  with  Mr. 
Charles  H.  Moorman,  for  appellant: 

The  obstruction  was  not  the  proximate 
cause  of  appellee's  exposure  and  subsequent 
illness. 

Setter  v.  Maysville,  114  Ky.  CO,  69  8.  W. 
1074;  Scheflfer  v.  Washington  City,  V.  M. 
ft  G.  S.  R.  Co.  106  U.  S.  249,  26  L.  ed.  1070; 
Thomp.  Neg.  S{47et8eq.;  Illinois  C.  R.  Co. 
v.  Mizell,  100  Ky.  236,  38  S.  W.  6;  Henry 
v.  St.  Louis,  K.  C.  &  N.  R.  Co.  76  Mo.  288, 
43  Am.  Rep.  762;  South  Side  Pass.  R.  Co. 
v.  Trich,  117  Pa.  390,  2  Am.  St.  Rep.  672, 
11  Atl.  627;  Pennsylvania  R.  Co.  v. 
Hope,  80  Pa.  373,  21  Am.  Rep.  100;  Block 
V.  Milwaukee  Street  R.  Co.  89  Wis.  371,  27 
L.R.A.  368,  46  Am.  St.  Rep.  849,  61  N.  W. 
1101;  Louisville  A  N.  R.  Co.  t.  Webb,  99  Ky. 
339,  36  S.  W.  1117;  New  Orleans  A  N.  E.  R. 
Co.  V.  McEwen,  49  La.  Ann.  1184,  38  L.R.A. 
134,  22  So.  676;  Lewis  v.  Flint  A  P.  M.  R. 
Co.  63  Mich.  55,  52  Am.  Rep.  790,  10  N.  W. 
744;  Milwaukee  A  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  475,  24  L.  ed.  269;  Francis  v.  St. 
Louis  Transfer  Co.  6  Mo.  App.  7;  Hobbs  v. 
London  A  8.  W.  R.  Co.  L.  R.  10  Q.  B.  Ill; 
McCUry  r.  Sioux  City  A  P.  R.  Co.  3  Neb. 
44,  19  Am.  Rep.  631. 

Appellant  was  not  required  to  anticipate 
appellee's  illness  as  a  natural  or  probable 
result  of  the  exposure  complained  of. 

Pullman  Palace  Car  Co.  v.  Barker,  4  Colo. 
344,  34  Am.  Rep.  89;  International  A  G.  N. 
R.  Co.  V.  Addison  (Tex.)  8  L.R.A.(N.S.) 
880,  97  S.  W.  103?. 

Appellee's  negligence  was  the  proximate 
cause  of  her  injuries. 

Jones  V.  Illinois  C.  R.  Co.  31  Ky.  L.  Rep. 
826,  104  S.  W.  268;  Sandifer  v.  Louisville  A 
N.  R.  Co.  28  Ky.  L.  Rep.  464,  89  8.  W. 
528;  Louisville  A  N.  R.  Co.  v.  Fox,  20  Ky. 
L.  Rep.  81,  42  S.  W.  922 ;  Williams  v.  Louis- 


ville A  N.  R.  Co.  103  Ky.  298,  46 
S.  W.  71;  Brown  v.  Louisville,  H.  A  St. 
L.  R.  Co.  23  Ky.  L.  Rep.  1504,  65  S.  W. 
588;  Illinois  C.  R.  Co.  v.  Mercer,  24  Ky. 
L.  Rep.  908,  70  8.  W.  287 ;  Louisville  A  N.  R. 
Co.  V.  Mounce,  28  Ky.  L.  Rep.  933,  90  8.  W, 
956. 

Her  failure  to  do  all  that  reasonably  could 
have  been  done  to  render  the  obstruction  at 
the  south  crossing  harmless  to  her  bars  a 
recovery. 

Illinois  C.  R.  Co.  y.  Gheen,  112  Ky.  696,  66 
S.  W.  639,  68  S.  W.  1087;  John  C.  Lewis 
Co.  v.  Scott,  95  Ky.  484,  44  Am.  St.  Rep. 
251,  26  8.  W.  192;  Cain  v.  Louisville  A  N. 
R.  Co.  27  Ky.  L.  Rep.  201,  84  S.  W.  583; 
Raleigh  v.  Clark,  114  Ky.  739,  71  S.  W. 
857;  Forked  Deer  Pants  Co.  v.  Shipley,  25 
Ky.  L.  Rep.  2300, 80  8.  W.  476. 

Messrs.  I<.  A.  Fanrest,  and  Irwin  A 
Irwin,  for  appellee: 

Appellant's  negligence  was  the  proximate 
cause  of  the  damages  sustained  by  appellee. 

Hale,  Damages,  36 ;  13  Cyc.  Law  A  Proc.  p. 
31;  Lapleine  v.  Morgan's  L.  A  T.  R.  A  8. 
8.  Co.  40  La.  Ann.  661,  1  L.R.A.  378,  4  So. 
876;  Louisville  N.  A.  A  C.  R.  Co.  v.  Snyder, 
117  Ind.  435,  3  L.R.A.  434,  10  Am.  St.  Rep. 
60,  20  N.  E.  284;  Louisville,  N.  A.  A  C.  R. 
Co.  V.  Falvey,  104  Ind.  409,  3  N.  E.  389,  4 
N.  E.  908;  Purcell  v.  St.  Paul  City  R.  Co. 
48  Minn.  134,  16  L.R.A.  203,  50  N.  W.  1034; 
note  to  Louisville  A  N.  R.  Co.  v.  Northing- 
ton,  16  L.R.A.  268;  Louisville  A  N.  R.  Co.  v. 
Kingman,  18  Ky.  L.  Rep.  82,  35  8.  W.  264; 
McNamara  v.  Clintonville,  62  Wis.  207,  61 
Am.  Rep.  722,  22  N.  W.  472;  Terre  Haute 
A  I.  R.  Co.  y.  Buck,  96  Ind.  346,  40  Am. 
Rep.  168. 

Reasonable  diligence  did  not  require  ap- 
pellee to  do  more  than  she  did  to  protect 
herself  from  the  injurious  effect  of  appel- 
lant's negligence. 

13  Cyc.  Law  A  Proc.  p.  71. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

In  January,  1007,  the  appellee,  accompa- 
nied by  her  little  girl  and  her  brother,  went 


facts  make  the  case  clearly  distinguishable, 
and  it  is  not  necessarily  opposed  in  princi- 
ple to  the  above  cases.  The  plaintiff,  on  her 
way  to  the  flag  station,  where  she  had  made 
arrangements  for  a  through  train  to  stop, 
found  her  passageway  blocked  by  a  freight 
train  standing  across  the  sidewalk,  without 
an  engine  attached.  As  she  had  not  time 
to  go  around  the  cars,  the  conductor  of  the 
freight  train  assisted  her  up  onto  the  coup- 
lings between  two  of  the  cars;  but,  in  get- 
ting down  upon  the  other  side,  she  fell  and 
received  injuries.  In  holding  that  she  could 
not  recover,  the  court  said  that,  as  there  was 
no  regular  train  due  to  stop  at  that  time,  the 
trainmen  ordinarily  had  no  occasion  to  keep 
the  approaches  to  the  depot  open  for  the 
16  LJl.A.(N.S.) 


use  of  passengers  generally  at  that  time; 
and  as  for  the  company's  duty  to  the  plain- 
tiff in  regard  to  the  approach  to  the  depot, 
there  was  nothing  in  the  case  to  show  that 
the  station  agent  had  been  requested  to  sig- 
nal the  train  to  stop  long  enough  before  her 
arrival  at  the  track  to  enable  him  to  inform 
the  conductor  of  her  coming.  Had  there 
been  evidence  to  show  that  the  station  agent 
had  had  time  to  have  cleared  the  tracks,  or 
had  there  been  a  regular  train  due  to  stop 
there  at  that  time,  the  decision  might  have 
been  different. 

Upon  the  question  of  running  a  train  or 
cars  between  a  standing  train  and  a  station, 
see  case  note  to  Atchison,  T.  A  S.  F.  R.  Co. 
V.  McElroy,  13  L.R.A.{N.S.)   620. 
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from  her  father's  house,  about  one  half  a 
mile  distant,  to  the  depot  at  Nelsonville, 
for  the  purpose  of  taking  passage  on  a  train 
to  Elizabethtown.  The  morning  was  ex- 
tremely cold,  the  thermometer  being  six  de- 
grees below  zero,  and  the  ground  was  covered 
with  snow.  Between  the  depot  and  the  plat- 
form used  by  passengers  in  getting  off  and 
on  trains  there  was  a  passing  track;  and, 
on  the  morning  in  question,  there  was  stand- 
ing on  this  passing  track  a  freight  train. 
A  short  distance  north  and  south  of  the  de- 
pot, which  was  on  the  east  side  of  the  track, 
public  country  roads  crossed  the  track.  Ap- 
pellee's father  lived  on  the  west  side  of  the 
railroad,  and,  on  coming  to  the  crossing 
north  of  the  depot  on  her  way  from  her 
father's  home,  it  was  found  obstructed  by 
this  train.  Finding  that  they  could  not 
cross,  they  got  out  of  the  buggy  in  which 
they  were  riding  and  walked  down  to  the 
platform,  which  was  also  obstructed  by  the 
train,  as  was  the  crossing  south  of  the  depot. 
Being  prevented  by  the  obstructions  from 
getting  to  the  depot,  appellee  was  obliged 
to  remain  standing  on  the  exposed  platform 
some  thirty  minutes,  and  imtil  the  train  she 
desired  to  take  passage  on,  which  was  late, 
arrived.  There  was  a  store  on  the  West  side 
of  the  railroad  a  short  distance  from  the 
platform,  into  which  appellee  might  have 
gone  and  have  been  protected  from  the  se- 
verity of  the  weather,  but  the  woman  who 
owned  and  was  in  charge  of  the  store  was  a 
person  of  bad  character,  and  it  was  not  a 
suitable  place  for  a  lady  of  good  reputation 
to  go.  For  this  reason  appellee,  who  knew 
the  bad  repute  of  the  store,  did  not  go  there. 
As  a  result  of  the  exposure,  appellee  was 
nearly  frozen,  and  the  menstrual  flow  from 
her  monthly  sickness  with  which  she  was 
then  Buffering  was  stopped.  As  a  result  of 
the  exposure  happening  at  this  particular 
time,  her  health  was  seriously  impaired,  and 
it  is  doubtful  if  she  will  ever  be  restored  to 
her  robust  and  vigorous  conditicm  previous 
to  the  exposure.  From  a  judgment  in  her 
favor  for  $1,500  this  appeal  is  prosecuted. 

Appellant  insists:  (1)  That  there  was 
no  evidence  of  an  unreasonable  or  unlawful 
obstruction  of  the  crossings;  (2)  that  the 
obstructions  were  not  the  proximate  cause  of 
appellee's  exposure  and  subsequent  illness: 
(3)  that  the  instructions  were  erroneous,  con- 
fusing, and  prejudicial;  and  (4)  that  the 
jury  should  have  been  directed  to  return  a 
verdict  for  appellant. 

The  evidence  as  to  the  obstruction  of  the 
crossings  is  conflicting;  but  it  was  sufficient 
to  authorize  a  submission  of  this  question  to 
the  jury,  and,  as  the  weight  to  be  given  to 
the  evidence  for  and  against  this  proposition 
was  for  the  jury  to  determine  under  proper 
instructions,  we  cannot  say  that  the  finding 
16  L.R.A.(N.S.) 


was  flagrantly  against  the  evidence.  Upon 
this  point  the  jury  were  instructed  that  it 
was  the  duty  of  the  defendant  to  keep  th« 
crossings  to  its  depot  free  from  obstructions, 
and  not  allow  its  trains  on  the  side  track 
to  stand  coupled  together  over  the  crossings 
exceeding  five  minutes  at  any  one  time.  This 
instruction  was  based  on  sutsection  6  of  { 
768  of  the  Kentucky  Statutes  of  1903,  pro- 
viding that,  when  a  railroad  is  constructed 
across  any  highway  or  street,  it  shall  not 
obstruct  the  same  for  more  than  five  minutes 
at  any  one  time.  The  evidence  for  appellee 
conduced  to  show  that  the  public  road  cross- 
ings were  obstructed  not  only  for  five  min- 
utes, but  for  twenty-five  or  thirty  minutes, 
before  the  arrival  of  the  train;  and  that 
these  obstructions,  in  connection  with  the 
obstruction  at  the  depot,  prevented  appellee 
from  entering  the  depot  or  waiting  room  of 
the  station,  thereby  obtaining  shelter  from 
the  cold.  When  appellee  went  to  the  depot 
for  the  purpose  of  toking  passage  on  one  of 
appellant's  trains,  it  was  the  duty  of  appel- 
lant to  furnish  her  reasonably  safe  and  com- 
fortable accommodations,  and  not  to  permit 
its  cars  or  trains  to  stand  across  the  high- 
way and  in  front  of  its  station  for  an  un- 
reasonable length  of  time,  thereby  prevent- 
ing appellee  from  going  into  the  station,  and 
requiring  her  to  remain  in  the  cold.  In  6 
Cyc.  Law  &  Proc.  p.  536,  it  is  said:  "The 
relation  of  carrier  and  passenger  commences 
when  a  person  with  the  good-faith  intention 
of  taking  passage,  and  with  the  express  or 
implied  consent  of  the  carrier,  places 
himself  in  a  situation  to  avail  him- 
self of  the  facilities  for  transportation 
which  the  carrier  offers.  In  the  case  of  a 
railroad,  this  relation  arises  not  merely 
when  the  passenger  enters  the  train  with  a 
ticket  already  purchased,  giving  him  a  con- 
tract right  to  ride,  but  when  he  enters  up- 
on the  premises  of  the  carrier  with  inten- 
tion to  take  a  train  in  due  course."  In  Hutch- 
inson on  Carriers,  {  937,  the  rule  is  laid 
down  that  it  is  the  "duty  of  passenger  car- 
riers by  railroad  to  provide  reasonably  safe 
means  of  getting  to  or  from  their  stations 
and  trains."  In  I»uisville  &  N.  R.  Co.  v. 
Kellar,  104  Ky.  768,  47  S.  W.  1072,  this 
court  held  that  a  passenger  on  a  train,  who 
alighted  on  the  platform  at  a  station  in  the 
rain,  and  was  prevented  from  getting  into 
the  depot  by  a  freight  train  standing  on  a 
track  between  the  platform  and  the  depot, 
was  entitled  to  recover  damages  for  injuries 
sustained  by  her  on  account  of  her  exposure 
to  the  weather.  It  was  argued  for  the  com- 
pany that,  when  a  passenger  is  assisted  from 
the  passenger  train  to  the  platform  at  the 
depot,  the  company  ceased  to  owe  him  any 
duty,  that  he  was  no  longer  a  passenger, 
and  the  company  was  not  negligent  in  per- 
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mitting  the  freight  train  to  stand  on  the 
track  between  the  platform  and  the  depot. 
In  response  to  this  argument,  the  court  said: 

"We  cannot  assent  to  such  a  proposition. 
We  are  of  the  opinion  that  appellee  did  not 
cease  to  be  »  pasenger  when  she  alighted 
from  the  train,  but,  on  the  contrary,  was  a 
passenger,  anct- entitled  to  protection  from 
the  weather  in  the  depot  of  appellant  for  a 
reasonable  length  of  time  to  prepare  her  to 
resume  her  journey.  Being  entitled  as  a 
passenger  to  the  use  of  the  depot  for  shel- 
ter, she  was  likewise  entitled  to  an  open  and 
unobstructed  way  thereto;  and  especially  is 
this  true  under  such  circumstances  as  were 
here  presented."  From  these  authorities, 
the  reasoning  of  which  seems  to  be  sound,  we 
conclude  that,  when  a  person  goes  to  a  sta- 
tion upon  a  line  of  railway  for  the  purpose 
of  taking  passage  upon,  one  of  its  trains,  it 
is  the  duty  of  the  carrier  to  provide  such 
passenger  with  reasonable  acc(»nmodationa, 
and  to  afford  him  reasonable  means  of  get- 
ting into  the  depot  provided  for  the  accom- 
modation of  passengers.  And  that  when  ap- 
pellant, as  in  this  case,  obstructed  for  an 
unreasonable  length  of  time  the  means  of 
entrance  to  its  depot,  it  was  guilty  of  neg- 
ligence, and  appellee  was  entitled  to  re- 
cover such  damages  as  she  sustained  that 
resulted  directly  from,  and  were  the  proxi- 
mate cause  of,  the  negligence. 

It  is  argued  that  it  was  the  duty  of  ap- 
pellee to  have  taken  refuge  in  the  store  of 
Mrs.  Peters  near  by,  where  she  would  have 
been  protected  from  the  cold,  and  might  have 
remained  until  the  arrival  of  the  train. 
There  was  evidence  conducing  to  show  that 
the  place  kept  by  Mrs.  Peters  was  not  a  suit- 
able or  proper  place  for  ladies  to  visit  or 
go,  and  that  appellee,  knowing  the  general 
reputation  of  the  place,  did  not  believe  that 
she  could,  with  propriety,  take  shelter  there. 
It  was  the  duty  of  appellee,  when  she  found 
the  way  to  the  depot  obstructed,  to  take 
such  action  as  a  person  of  ordinary  pru- 
dence and  judgment,  situated  as  she  was, 
would  take  to  find  shelter  and  protection 
from  the  cold,  and  she  could  not  purposely, 
recklessly,  or  carelessly  remain  standing  out 
in  the  weather,  and  then  recover  damages  for 
injuries  caused  by  her  want  of  care,  if  she 
might,  by  the  exercise  of  ordinary  prudence, 
have  found  a  place  of  shelter.  Sandifer  v. 
Louisville  &  N.  R.  Co.  28  Ky.  L.  Rep.  464, 
89  S.  W.  628.  A  person  so  situated  must  ex- 
ercise reasonable  care  and  prudence  to  mini- 
mize the  injury  sustained,  and  prevent,  as 
far  as  reasonable,  any  loss  or  damage  result- 
ing from  the  negligent  or  wrongful  acts  of 
the  adverse  party.  Hutchinson,  Carr.  i 
1431.  But  the  duty  thus  imposed  upon  ap- 
pellee did  not  require  her  to  go  to  a  place 
that  a  modest  and  refined  lady  could  not, 
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with  propriety,  enter.  Good  faith  on  her 
part,  her  duty  to  minimize  the  injury,  and 
the  exercise  of  ordinary  prudence  and  judg- 
ment, did  not  demand  that  she  should  sub- 
ject herself  to  the  humiliation  of  going  in 
a  place  that  was  shunned  by  respectable 
ladies.  Upon  this  point  the  court  instructed 
the  jury  that  it  was  the  duty  of  appellee, 
when  she  found  the  way  to  the  depot  ob- 
structed, "to  use  ordinary  care  to  obtain 
shelter  from  the  weather,  if  such  shelter 
could  reasonably  have  been-  obtained;  and, 
if  she  failed  to  use  such  care  in  obtaining 
shelter  elsewhere  as  a  person  of  ordinary 
prudence  would  have  exercised  under  sim- 
ilar circumstances,  then  the  law  is  for  the 
defendant,  and  the  jury  should  so  find."  This 
instruction  fairly  presented  the  duty  im- 
posed upon  appellee.  She  was  not  required 
to  do  more  than  was  pointed  out  in  this 
instruction.  Upon  this  issue  the  jury  evi- 
dently accepted  as  true  the  evidence  offered 
by  appellee,  tending  to  show  the  bad  char- 
acter of  the  place  kept  by  Mrs.  Peters,  and 
concluded  that  appellee,  in  the  exercise  of 
ordinary  prudence  and  judgment,  was  not 
required  to  enter  it. 

The  next  contention  is  that  appellant's 
negligence,  assuming  that  it  was  guilty,  was 
not  the  proximate  cause  of  the  injury  to  ap- 
pellee's health.  The  question  of  proximate 
cause  in  personal  injury  cases  has  been  so 
fully  covered  by  this  court  in  the  cases  of 
Setter  v.  Maysville,  114  Ky.  60,  69  S.  W. 
1074,  Louisville  Home  Teleph.  Co.  v.  Gaoper, 
20  Ky.  L.  Rep.  682,  9  L.R.A.(M.6.) 
548,  93  8.  W.  1057,  and  Snydor  v. 
Arnold,  28  Ky.  L.  Rep.  1250,  92  S. 
W.  289,  that  we  do  not  deem  it  necessary 
to  go  into  any  extended  discussion  of  the 
subject.  It  is  suflScient  to  say  that,  when 
an  act  of  negligence  has  been  committed,  or 
a  wrongful  act  done,  resulting  in  injury  or 
damage,  the  party  committing  it  will  be  re- 
sponsible for  all  the  consequences  that  nat- 
urally and  reasonably  flow  from  the  negli- 
gent or  wrongful  act,  although  the  result 
may  not  be  immediately  connected  with  the 
cause.  It  is  a  familiar  rule  that  there  can 
be  no  recovery  for  the  negligent  acts  of  an- 
other unless  they  were  the  proximate  cause 
of  the  injury  complained  of.  To  put  it  in 
another  way,  it  must  appear  that  the  injury 
was  the  natural  and  probable  result  of  the 
negligent  or  wrongful  act.  When  appel- 
lant's negligence  obliged  appellee  to  remain 
standing  on  the  platform,  exposed  to  the 
weather,  it  became  responsible  to  her  for 
all  the  injuries  she  sustained  directly  trace- 
able to  its  negligence.  It  may  be  conceded 
that  appellee's  loss  of  health  was  much  ag- 
gravated by  the  fact  of  her  sickness,  and 
that,  except  for  this  sickness,  the  exposure 
to  the  cold  would  not  have  affected  her  seri- 
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oualy,  or  have  b«en  especially  harmful. 
Hence  it  is  said  for  appellant  that,  as  it 
could  not  have  anticipated  or  known  of  ap- 
pellee's condition,  it  should  not  be  charge- 
able with  the  consequences  that  resulted 
from  it.  In  other  words,  its  claim  is  that 
the  impairment  of  appellee's  health  was  due, 
not  to  the  obstruction  that  interfered  with 
her  going  into  the  station,  but  to  the  fact 
that  she  was,  at  the  time,  sick.  Upon 
this  point  we  may  say  that,  if  a  person  in- 
jured is  feeble,  sick,  or  diseased,  and  the 
negligence  or  wrongful  act  aggravates  the 
illness  or  disease,  or  produces  conditions 
that  would  not  ordinarily  or  reasonably  have 
existed  or  occurred  except  for  the  negligence 
or  wrongful  act,  and  are  directly  attributa- 
ble to  it,  the  injured  party  may  recover  all 
the  damages  that  flow  from  the  negligence 
or  wrongful  act,  including  such  as  result 
frran  illness,  sickness,  or  disease  aggravated 
by  or  that  are  produced  by  it,  although  the 
person  inflicting  the  injury  may  not  at  the 
time  know  that  the  person  injured  is  labor- 
ing imder  any  infirmity,  sickness,  or  disa- 
bility. 

This  rule  is  fully  supported  by  the  great 
weight  of  authority.  In  Thompson  on  Neg- 
ligence, i  160,  it  is  said:  "The  duty  of  care 
and  of  abstaining  from  injuring  another  ap- 
plies to  the  sick,  weak,  and  infirm,  as  well 
as  to  the  strong  and  healthy.  When  this 
duty  is  violated,  the  measure  of  damages  is 
the  injury  which  results,  though  this  injury 
may  not  have  followed  but  for  the  peculiar 
physical  condition  of  the  person  injured,  al- 
though it  may  have  been  thereby  aggravat- 
ed." In  Shearman  &  Redfield  on  Negligence, 
i  742,  it  is  said:  "Though  the  plaintiff  be 
aflSicted  with  a  disease  or  a  weaKness  which 
has  a  tendency  to  aggravate  the  injury,  de- 
fendant's negligence  will  still  be  held  to  be 
the  proximate  cause."  In  Lapleine  v.  Mor- 
gan's L.  &  T.  R.  &  S.  S.  Co.  40  La.  Ann. 
061,  1  L.R.A.  378,  4  So.  876,  in  discussing 
the  liability  of  a  railroad  company  for  an 
act  of  negligence,  the  court  said:  "The 
duty  of  care  and  of  abstaining  from  injuring 
another  is  due  to  the  weak,  sick,  and  infirm 
equally  with  the  healthy  and  strong;  and 
when  that  duty  is  violated,  the  measure  of 
damage  is  the  injury  inflicted,  even  though 
that  injury  may  have  been  aggravated  or 
might  not  have  happened  at  all  but  for  the 
peculiar  physical  condition  of  the  person 
injured."  In  Brown  v.  Chicago,  M.  &  St.  P. 
n.  Co.  64  Wis.  342,  41  Am.  Kep.  41,  11  N. 
W.  366,  911,  where  a  pregnant  woman  was 
put  off  of  a  railway  train  at  the  wrong 
place,  and  the  exertion  of  walking  home 
brought  on  a  sickness,  it  was  held  that  the 
railroad  compaity  was  liable  for  the  full 
damage,  and  this  although  the  servants  in 
charge  of  its  train,  and  who  put  the  woman 
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off,  did  not  know  the  state  of  her  health.  In 
Purcell  V.  St.  Paul  City  R.  Co.  48  Minn.  134, 
16  L.R.A.  203,  60  N.  W.  1034,  the  supreme 
court  of  Minnesota,  in  a  case  where  the  in- 
jury to  a  passenger  was  aggravated  by  a 
miscarriage  caused  by  its  negligence,  said: 
"The  defendant  suggested  that  plaintiff's 
pregnancy  rendered  her  more  susceptible 
to  groundless  alarm,  and  accounts  mor»  nat- 
urally and  fairly  than  defendant's  negli- 
gence for  the  injurious  consequences.  Cer- 
tainly a  woman  in  her  condition  has  as  good 
a  right  to  be  carried  as  anyone,  and  is  en- 
titled to  at  least  as  high  a  degree  of  care 
on  the  part  of  the  carrier.  .  .  .  When 
the  act  or  omission  is  negligence  as  to  any 
and  all  passengers,  well  or  ill,  anyone  in- 
jured by  the  negligence  must  be  entitled  to 
recover  to  the  full  extent  of  the  injury  so 
caused,  without  regard  to  whether,  owing 
to  his  previous  condition  of  health,  he  is 
more  or  less  liable  to  injury."  In  Hutch- 
inson on  Carriers,  fi  1432,  it  is  said:  "If 
the  passenger,  at  the  time  an  injury  is  re- 
ceived through  the  negligence  of  the  carrier, 
is  suffering  from  some  disease  or  illness 
which  tends  to  aggravate  the  injury,  the  pas- 
senger's previous  infirmity  will  not  excuse 
the  carrier  from  answering  in  damages  to 
the  full  extent  of  the  injury  as  affected  by 
such  infirmity;  and  the  fact  that  the  car- 
rier was  not  informed  of  the  passenger's 
condition  will  make  bo  difference.  .  .  . 
So,  where  a  female  passenger,  who  was  preg- 
nant, was  injured  in  a  collision  of  cars,  it 
was  held  that  the  carrier  was  liable  for  the 
injury,  notwithstanding  the  fact  that,  had 
she  not  been  pregnant,  she  would  not  have 
been  injured." 

We  are  of  the  opinion  that  the  instruc- 
tions presented  correctly  the  law  of  the  caae, 
and  in  other  respects  the  appellant  had  a 
fair  trial. 

Wherefore  the  judgment  of  the  lower  court 
is  affirmed. 


liOUISIANA  SUPRBBfS  COURT. 

HORACE  E.  FARR 

V. 

INEZ  J.  EMUY,  Appt. 

(—  La.  — ,  46  So.  112.) 

Divorce  —  custody  of  children  —  agFee- 
ment  after  decree. 
The  husband,  having  obtained  judgment  of 

Headnote  by  Monbob,  J. 


Ctise  Note.  —  Bight  of  divorced  persona 
to  contract  as  to  the  oustody  of  chil- 
dren. 

This  note  is  confined  to  cases  involving  the 
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final  divorce  awarding  him  the  uncondition- 
al custody  of  the  minor  children  of  the  mar- 
riage, is  without  legal  capacity  to  abdicate 
his  trust  by  a  subsequent  agreement  with 
his  divorced  wife;  and  such  an  agreement, 
purporting  to  vest  in  her  the  temporary  or 
conditional  custody  of  the  children,  cannot 
operate  as  a  bar  to  his  recovering  posses- 
sion of  them. 

(March  16,  1008.) 

APrEAL  by  defendant  from  a  judgment 
of  the  Civil  District  Court  for  the  Par- 
ish of  Orleans  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  the  custody  of  plain- 
tiff's minor  children.     Affirmed.         .  .. 

Statement  by  Monroe,  J.: 
Plaintiff,      having      obtained      judgment 
against  defendant  of  final  divorce,  awarding 


him  the  custody  of  their  six  minor  children, 
entered  into  an  agreement  with  her  as  fol- 
lows, to  wit: 

New  Orleans,  Aug.  4,  1905. 
Agreement  between  Mr.  Horace  E.  Farr 
and  Miss  Inez  J.  Emuy,  formerly,  or  pre- 
vious to  June  15,  1905,  known  as  Mrs.  Hor- 
ace E.  Farr,  since  which  date,  June  16, 
1905,  a  legal  divorce  has  been  granted  and 
declared  between  the  above-mentioned  par- 
ties by  the  court  of  New  Orleans,  Louisiana, 
giving  possession  of  their  children  absolute 
to  Mr.  Horace  E.  Farr,  but,  on  a  personal 
appeal  of  Miss  Inez  J.  Emuy,  mother  of 
Henry  D.  Farr,  Albert  W.  Farr,  Herman 
Farr,  Walter  Farr,  Horace  Farr,  and,  last- 
ly, Lillian  Farr,  to  be  allowed  to  have  her 
children  remain  with  her  and  in  her  care 
so  long  as  the  following  conditions  shall  be 


validity  of  a  contract  or  stipulation  made 
by  divorced  persons  or  the  parties  to  divorce 
proceedings  concerning  the  custody  of  their 
children;  and  cases  which  involve  the  right 
of  such  persons  to  contract  in  regard  to  the 
support  of  the  children,  without  reference  to 
their  custody,  are  not  included,  as  such  cases 
present  a  different  question. 

There  are  but  few  reported  cases  in  point ; 
and  there  appear  to  be  no  others  in  which,  as 
in  Fabb  v.  ElfUT,  the  contract  attempted 
to  give  the  custody  of  the  children  to  the 
one  whose  misconduct  was  the  cause  of  the 
divorce. 

In  Ackley  v.  Burchard,  11  Wash.  128,  39 
Pac  372,  where  the  custody  of  the  children 
had  been  awarded  to  the  mother,  and  she 
afterwards  entered  into  a  stipulation  that 
the  decree  might  be  modified  so  as  to  give 
the  father  possession  of  the  children,  and 
the  father  took  possession  of  them  under  the 
stipulation,  it  was  held  that  they  were  right- 
fully within  the  custody  of  the  father,  al- 
though the  decree  had  not  been  modified, 
the  court  holding  that  the  wife  had  a  right 
to  stipulate  for  a  modification  of  the  de- 
cree. As,  before  the  decree  was  modified,  the 
stipulation  would  have  no  greater  weight 
than  a  contract  between  the  parties,  this 
case  would  appear  to  be  contrary  in  principle 
to  Fabb  v.  Emuy;  but  there  Is  nothing  in 
the  opinion  to  show  upon  what  grounds  the 
divorce  had  been  awarded,  nor  even  to  show 
which  party  was  plaintiff  and  which  defend- 
ant; nor  is  it  brought  out  that  either  party 
was  an  unfit  custodian  of  the  children. 

In  Courtright  v.  Courtright,  40  Mich.  633, 
it  was  agreed  that  the  motiier,  who  had  been 
divorced  from  the  father,  might  retain  the  cus- 
tody of  the  children  so  long  as  they  desired  to 
remain  with  her,  and  that  she  was  to  make 
no  charge  or  claim  against  the  husband  for 
their  support ;  the  contract  further  provided 
that  he  would,  of  his  own  free  will,  do  what 
seemed  to  him  right  towards  their  support, 
maintenance,  and  education,  and  at  least 
would  provide  in  store  pay  and  provisions 
each  year  for  five  years  an  amount  in  value 
equal  to  $60.  One  of  the  children  remained 
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with  the  mother  for  more  than  five  years, 
and  the  father,  during  that  time,  expended 
for  the  benefit  of  the  children  between  $400 
and  $500,  but  paid  nothing  to  the  mother. 
She  sued  upon  the  contract,  and  a  recovery 
of  $250  was  sustained  on  appeal.  The  court 
said:  "After  much  consideration  we  incline 
to  the  opinion  the  defendant  became  bound 
in  law  to  pay  the  plaintiff  $50  a  year  for 
five  years;  not  as  support  due  the  children, 
but  as  something  in  the  nature  of  recom- 
pense for  her  assumption  of  the  sole  per- 
sonal care  of  the  children It  was 

not  meant  as  a  promise  to  her  that  he  would 
support  his  children  or  would  pay  her  for 
supporting  them.  But  there  is  room  for 
saying  the  design  was  that  she  should  have 
$60  per  year  at  least,  in  the  form  expressed, 
for  her  personal  care  and  attention  to  the 
children,  he,  in  the  meantime,  not  having 
any  duty  of  that  kind  to  bestow."  Al- 
though this  decision  was  in  regard  to  the 
money  which  the  husband  was  to  pay  the 
wife,  nevertheless,  the  court  recognized  a 
contract  which  involved  the  custody  of  the 
children;  but  it  does  not  appear  in  the  de- 
cision that  custody  had  been  awarded  to 
either  party  in  the  decree  of  divorce. 

The  decision  in  Norval  v.  Zinsmaster,  57 
Neb.  168,  73  Am.  St.  Rep.  600,  77  N.  W. 
373,  although  not  directly  in  point,  bears 
somewhat  upon  the  question.  After  a  de- 
cree of  divorce  which  awarded  the  children 
to  the  mother,  the  latter,  upon  hearing 
that  her  former  husband  was  intending  to 
secure  possession  of  the  children,  wrote  to 
the  husband's  father,  with  whom  the  hus- 
band was  living,  that,  rather  than  have 
trouble  about  the  children,  she  would  send 
them  to  him  (the  grandfather).  She  did 
so,  but  a  few  months  afterwards  sought  to 
recover  them  by  habeas  corpus  proceedings, 
the  court  held  that  the  mother  was  entitled 
to  the  custody  of  the  children,  but  further 
said  that,  had  the  grandfather  kept  the 
children  for  a  long  time,  and,  relying  on 
the  letter,  had  maintained  the  children,  us- 
ing extensively  of  his  means  and  energies, 
and  forming  deeply-seated  ties  of  affecUon, 


Digitized  by 


Google 


746 


LOUISIANA  SUPREME  COURT. 


observed  and  carried  out  in  their  full  sense 
by  their  mother,  Inez  J.  Emuy,  the  said 
conditions  Ijeinf;  as  follows:  That  they 
shall  attend  scliool  regularly,  and  that  they 
one  and  all  shall  be  kept  off  the  streets  at 
unreasonable  hours,  and  that  they  (the  chil- 
dren all  above  mentioned)  shall  be  sent  to 
pay  a  visit  to  Horace  E.  Farr,  their  father, 
not  less  than  once  in  every  fifteen  days; 
and,  further,  tluit  the  said  Inez  J.  Emuy 
will  not,  at  any  time  or  place,  cast  slurs 
or  otherwise  annoy  Horace  E.  Farr,  the 
father  of  al)Ove  children.  These  conditions 
bcin);  agreed  to,  Horace  E.  Farr  grants  tem- 
porary charge  and  care  of  above  children  to 
Inez  J.  Emuy. 


He  (plaintiff)  now  asks  that  defendant 
be  condemned  to  return  the  children  to  hi* 
possession,  alleging  that  her  character  and 
her  manner  of  life  are  such  as  to  render 
her  unfit  to  retain  the  custody  of  them,  and 
that  the  recited  agreement  is  void,  or,  at 
most,  terminable  at  his  option. 

Defendant,  for  answer,  seta  up  the  agree- 
ment, alleges  that  she  has  complied  with 
its  conditions,  denies  the  misconduct  and 
unfitness  attributed  to  her,  and  fijrther  de- 
nies that  plaintiff  is  a  proper  person  to  b« 
intrusted  with  the  care  of  children. 

Upon  the  trial  plaintiff  offered  the  record 
and  judgment  in  the  divorce  suit,  and  de- 
fendant offered  the  agreement  relied  on,  and 


growing  out  of  the  aHsociation,  such  facts 
might  be  of  controlling  force;  but  they 
were  absent  in  this  case.  The  court  fur- 
ther said:  "It  is  alxo  to  be  observed  that, 
under  the  circumstances,  to  award  the  cus- 
tody to  the  grandfather  is,  in  effect,  to  take 
the  children  from  their  mother  and  place 
them  in  constant  association  with  their 
father,  and  so  submit  them  to  his  moral  con- 
trol and  direction ;  and  this  in  conflict  with 
the  terms  of  the  decree  of  divorce.  This 
will  not  be  done." 

In  some  cases  the  parties  to  divorce  pro- 
ceedings have,  before  the  decree,  made  a 
contract  involving  the  custody  of  their  chil- 
dren. Sonic  courts  have  held  that  such  con- 
tracts would  in  no  wise  control  the  decision 
of  the  court. 

Thus,  in  Cook  v.  Cook,  1  Barb.  Ch.  639, 
it  was  held  that  an  agreement  by  husband 
and  wife  as  to  the  custody  of  their  chil- 
dren, made  prior  to  a  decree  for  divorce, 
would  not  have  a  controlling  influence  upon 
the  decision  of  the  court  with  respect  to  the 
care  and  custody  of  the  children. 

So,  a  deed  of  separation  between  husband 
and  wife,  whereby  the  latter  was  to  have  the 
cU8to<ly  of  the  children  within  certain  limi- 
tations, was  held,  in  Kremelberg  v.  Kremel- 
berg,  52  Md.  653,  not  to  affect  in  any  way 
the  rights  of  the  father  to  the  custody  of 
bis  children,  upon  his  being  granted  a  de- 
cree of  divorce  for  his  wife's  misconduct. 

And  the  consent  of  the  father,  given  at 
the  trial  of  the  action  for  divorce  brought 
by  the  wife  against  the  husband  upon  the 
!«ole  ground  of  inrompatibility  of  temper, 
that  the  mother  might  have  the  custody  of 
the  child  was  held,  in  Hunt  v.  Hunt,  4  O. 
Greene,  21(>.  not  to  deprive  him  of  the  supe- 
rior right  of  a  father  to  the  possession. 
care,  and  control  of  a  minor  child,  nor  to 
release  him  from  the  responsibility  for  its 
education  and  supiKirt. 

Other  cases  have  held  that  such  eontracts 
will  be  recopnired  unless  the  welfare  of  the 
children  requires  a  different  disposition. 

Thus,  in  Lowrev  v.  Lowrev,  108  Ga.  7ii6.  | 
3.1  S.  E.  421.  it  "was  held  "that  the  court  j 
should  onlinarily  enforce  a  contract  made  [ 
by  partitw  to  an  action  for  divorce,  provided  j 
that  the  welfare  of  the  children  did  not  re-  I 
quire  a  different  disposition  of  custody.  I 
15  L.R.A.(NJS.)  ' 


So,  in  Slattery  v.  Slattery  (Iowa)  116  N. 
W.  608.  it  was  held  that  a  husband  and  wife, 
involved  in  divorce  proceedings,  may  arrange 
between  themselves  for  the  disposition  of 
their  property  interests  and  the  custody  of 
their  children,  and  effect  will  be  given  to 
such  a  stipulation  if  entered  into  in  good 
faith,  and  the  provisions  thereof  be  found 
fair  and  reasonable;  but  the  court  may  set 
it  aside  if  it  is  deemed  best  for  the  inter- 
ests of  the  children.  And  to  the  same  ef- 
fect was  the  decision  in  Connett  v.  Con- 
nett   (Neb.)   116  N.  W.  668. 

In  White  v.  White,  76  Iowa,  218.  39  N. 
W.  277,  the  court  refused  an  application  for 
the  modification  of  a  decree  allowing  a  cer- 
tain amount  of  alimony,  upon  the  ground, 
among  others,  that  the  parties  had  entered 
into  an  agreement  in  writing  by  which  it 
was  stipulated  that,  in  case  the  divorce 
should  be  granted,  the  plaintiff  should  have 
the  custody  of  the  children  and  accept  the 
amount  of  alimony  awarded  in  full  of  her 
share  of  the  property.  In  this  case,  how- 
ever, it  will  be  noticed  that  the  custody  con- 
templated in  the  contract  was  the  same  as 
that  awarded  by  the  court. 

In  Pearce  v.  Pearce,  30  Mont.  269,  76 
Pac.  289,  where  it  was  contended  that  m, 
contract  giving  the  father  the  custody  of 
the  children,  entered  into  at  the  time  of 
the  divorce  proceedings,  was  void,  as  against 
public  policy,  it  was  held  that  it  was  un- 
necessary to  discuss  the  question,  as  the 
Civil  Code  gave  the  court  full  power  to 
give  such  direction  for  the  care  and  custody 
of  the  children  as  seemed  necewtary.  and  also 
the  power  to  vacate  and  modify  such  direc- 
tion at  any  time.  While  the  court  awarded 
the  custody  of  the  children  to  the  father, 
it  did  so  under  the  authority  given  by  the 
Co<le,  and  not  in  furtherance  of  contract. 

In  Beadleston  v.  Beadleston.  50  Hun. 
603,  2  X.  Y.  Supp.  814.  where  the  parties 
had  stipulated  for  the  disposition  of  a  child 
during  the  pendency  of  the  action,  and 
their  stipulation  did'  not  permit  her  to  be 
assigned  to  the  company  or  custody  of  her 
mother,  it  was  held  error  for  the  trial  court 
to  assign  her  a  home  during  the  time  at  the 
hotel  at  which  her  mother  was  staying,  as 
this  was  a  practical  violation  of  the  stipu- 
lation. 
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further  offered  certain  witnesses  to  disprove 
the  facts  alleged  in  the  petition  and  to  prove 
those  alleged  in  the  answer;  but  the  trial 
judge  ruled  as  follows:  "The  court  declines 
to  hear  any  evidence  regarding  the  fitness 
or  unfitness  of  the  mother  for  the  custody  of 
the  children,  or  regarding  the  ccnnpliance 
by  the  mother  with  the  terms  of  the  con- 
tract relied  on  by  defendant,  for  the  reason 
that  it  considers  the  said  contract  to  be  in 
violation  of  public  order,  and  for  the  fur- 
ther reason,  if  said  contract  is  not  in  con- 
travention of  public  order,  it  is  terminable 
at  the  will  of  the  plaintiff." 

There  was  judgment  for  plaintiff,  and  de- 
fendant has  appealed. 

Messrs.  Ijouis  Randolph  Hoover  and 
Edward  Alexander  Parsons  for  appel- 
lant. 

Mr.  John  Bassich,  Jr.,  for  appellee: 

The  father  cannot  abdicate  the  paternal 
authority  in  favor  of  the  mother. 

Rev.  Civ.  Code,  arts.  216-218,  2327;  J.  G. 
Puissance,  Paternelle,  23;  2  Dalloz,  279; 
Code  Napoleon,  art.  1388;  Prieto  v.  St.  Al- 
phonsus  Convent,  62  La.  Ann.  631,  47  L.R. 
A.  656,  27  So.  153;  State  ex  rel.  Lasserre 
V.  Michel,  105  La.  741,  54  L.R.A.  927,  30 
So.  122;  Bermudez  v.  Bermudez,  2  Mart. 
(La.)  182;  9  Am.  &,  Eng.  Enc.  Law,  p.  245; 
Hunt  V.  Hunt,  4  G.  Greene,  216;  People  ex 
rel.  Barry  v.  Mercein,  3  Hill,  423,  38  Am. 
Dec.  644. 

Monroe,  J.,  delivered  the  opinion  of  the 
court: 

The  judgment  of  divorce  awarded  the  cus- 
tody of  the  children  to  the  father  uncondi- 
tionally, from  which  circumstance,  taken 
in  connection  with  the  grounds  upon  which 
the  judgment -was  predicated,  it  is  evident 
that  the  father  was,  and  the  mother  was 
not,  considered  the  proper  person  for  that 
trust;  and,  it  having  been  devolved  upon 
him,  first  by  nature,  and  then  by  a  final 
judgment  in  which,  as  between  himself  and 
the  defendant,  the  question  was  decided,  he 
was  and  is  without  legal  capacity  to  abdi- 
cate the  same  by  any  such  agreement  as 
that  which  the  defendant  sets  up.  Bermu- 
dez V.  Bermudez,  2  Mart.  (La.)  182;  Gates 
V.  Renfroe,  7  La.  Ann.  570;  Prieto  v.  St. 
Alphonsus  Convent,  52  La.  Ann.  631,  47 
L.R.A.  656,  27  So.  153;  State  ex  rel.  Las- 
serre V.  Michel,  105  La.  741,  54  L.R.A.  927, 
30  So.  122;  James  v.  Meyer,  41  La.  Aim. 
1100,  7  So.  618;  Watt's  Succession,  111  La. 
937,  36  So.  31;  Civil  Code,  arts.  11,  12,  216- 
218,  301,  2327. 

It  is  suggested,  in  the  brief  of  defend- 
ant's counsel,  that  there  is  a  suit  pending  to 
annul  the  judgment  of  divorce,  that  defend- 
ant ought  to  have  been  permitted  to  offer 
evidence  to  disprove  the  allegations  of  the 
16  L.R.A.(N.S.) 


petition  reflecting  upon  her,  and  to  prove 
the  unworthiness  of  the  plaintiff,  and  that 
the  case  should  therefore  be  remanded.  We 
are,  however,  unable  to  see  that  any  good 
purpose  would  be  subserved  by  pursuing  the 
course  suggested. 

The  judgment  appealed  from  is  according- 
ly affirmed. 


MISSOURI  SUPREME  COURT. 

STATE  OF  MISSOURI  EX  REL.  EDWARD 
C.  CROW,  Attorney  General,  Appt., 

V. 

DENNIS  CANTY  et  al.,  Respts. 
(207  Mo.  439,  105  S.  W.  1078.) 

Nuisance  —  bullfighting. 

1.  A  bullfighting  arena  in  which  bull- 
fighting is  actually  carried  on  in  the  pres- 
ence of  a  large  number  of  spectators  is  a 
public  nuisance,  although  the  bulls  are  not 
actually  killed  by  the  matadors. 
Injunction  —  bullfighting. 

2.  A  bullfighting  arena  may  be  abated, 
and  bullfighting  perpetually  enjoined  as  a 
public  nuisance,  injurious  to  public  safety 
and  good  morals,  notwithstanding  the  fact 
that  the  offenders  are  punishable  in  criminal 
courts,  or  the  fact  that  property  rights  of 
the  complainants  are  not  involved. 

(Woodson,  J.,  dissents  from  proposition  2.) 

(November  27,  1907.) 


Caae  Note.  —  Injunction  at  the  suit  of 
state  against  public  nuisance  which 
is  also  a  crime. 

This  note  is  confined  to  the  right  of  the 
state,  in  the  absence  of  statutory  authority, 
to  maintain  an  action  to  enjoin  a  public 
nuisance  which  constitutes  a  violation  of 
the  criminal  law;  and  excludes  cases  pass- 
ing upon  the  right  of  an  individual  to  main- 
tain a  suit  for  the  same  purpose. 

The  following  cases  are  in  harmony  with 
State  ex  bel.  Crow  v.  Cantt  : 

It  was  held  in  Com.  v.  McGovern,  116  Ky. 
237,  66  L.R.A.  280,  75  S.  W.  260,  that  a 
court  of  equity  may,  at  the  suit  of  the 
state,  enjoin  a  property  owner  from  permit- 
ting a  prize  fight  to  take  place  on  his  prop- 
erty, which  is  a  public  nuisance,  and  pun- 
ishable as  a  misdemeanor,  where,  by  stat- 
ute, it  is  made  the  duty  of  all  the  judges  of 
courts  to  prevent  and  suppress  prize  fights, 
for  which  purpose  they  may  "exercise  all 
the  powers  vested  in  them  for  the  prevention 
of  crimes  and  misdemeanors." 

So,  an  injunction  against  the  abuse  of  a 
corporate  franchise  by  repeatedly  holding 
prize  fights,  which  are  public  nuisances, 
upon  the  corporate  property,  will  not  be  de- 
nied, at  the  suit  of  the  state,  because  the 
wrongful  acts  are  crimes.  Columbian  Ath- 
letic Club  V.  State.  143  Ind.  98,  28  L.RA. 
727,  52  Am.  St.  Rep.  407,  40  N.  E.  914. 
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Not.. 


APPEAL  by  relator  from  a  judgment  of 
the  Circuit  Court  for  St.  Louis  County 
in  defendants'  favor  in  a  suit  to  enjoin  a 
bullflglit.     Reversed. 

Statement  by  Woodson,  J. : 

This  is  an  equitable  proceeding  instituted 
by  the  state  ex  rel.  the  attorney  general  in 
the  circuit  court  of  St.  Louis  county  for 
the  purpose  of  enjoining  respondents  from 
giving  a  public  bullfight  performance  in  an 
arena  prepared  for  that  purpose,  upon  the 
premises  of  the  Beredith  Realty  Company, 


in  said  county,  near  the  World's  Fair  Expo- 
sition, which  was  at  the  time  in  progress. 
A  trial  was  had,  and  the  finding  was  for 
respondents,  and  a  decree  was  rendered  dis- 
solving the  temporary  injunction  thereto- 
fore entered  and  dismissing  the  bill.  In 
proper  form  and  in  due  time  the  attorney 
general  appealed  the  cause  to  this  court. 
The  petition  was  substantially  as  follows: 
That  the  defendants  had,  on  divers  occa- 
sions, unlawfully  and  wilfully  managed  and 
conducted,  and  proposed  to  continue  to  man- 
age and  conduct,  a  public  exhibition  and 


And  a  prospective  prize  fight,  which  is  a 
public  nuisance,  against  decency  and  moral- 
ity, will  be  enjoined  at  the  suit  of  the  state, 
notwithstanding  a  prize  fight  is  a  felony,  as 
the  remedy  at  law,  by  requiring  the  pro- 
moters and  principals  to  give  security,  con- 
ditioned that  it  will  not  occur,  and  requir- 
ing the  sheriff  to  prevent  the  holding  of  a 
prize  fight,  is  inadequate.  State  ex  rel. 
Sheets  v.  Hobart,  8  Ohio  N.  P.  240. 

The  continued  maintenance  of  a  saloon 
where  intoxicating  liquors  are  sold  in  vio- 
lation of  law  may  be  enjoined  at  the  suit 
of  the  state  as  a  public  nuisance,  notwith- 
standing it  is  also  punishable  as  a  crime; 
and  may,  upon  the  conviction  of  the  person 
maintaining  it,  be  abated  as  a  nuisance, 
the  criminal  law  not  providing  adequate 
means  for  the  suppression  of  the  continued 
maintenance  thereof.  State  ex  rel.  Vance 
v.  Crawford,  28  Kan.  726,  42  Am.  Rep.  182. 

In  Walker  v.  McXelly,  121  Ga.  114,  48 
S.  E.  718,  the  maintenance  of  a  barroom 
for  the  sale  of  intoxicating  liquors  within 
3  miles  of  an  academy,  in  violation  of  law, 
was  enjoined  at  the  suit  of  the  solicitor 
general  as  a  public  nuisance,  although  the 
maintenance  of  such  a  place  was  also  pun- 
ishable as  a  crime. 

A  public  nuisance,  consisting  of  deposit- 
ing sawdust,  shavings,  and  refuse  from  a 
sawmill  and  box  factory  in  a  river,  which 
pollutes  it  to  such  an  extent  as  to  kill  the 
fish  therein,  will  be  enjoined  at  the  suit 
of  the  state,  although  punishable  as  a  mis- 
demeanor. People  V.  Truckee  Lumber  Co. 
116  Cal.  307,  39  L.R.A.  581,  58  Am.  St.  Rep. 
183,  48  Pac.  374. 

The  United  States  may  maintain  a  suit 
in  the  Federal  courts  to  enjoin  the  interfer- 
ence with  the  transit  of  the  United  -States 
mail  trains,  which  is  a  public  nuisance,  not- 
withstanding it  is  also  puni»hable  as  a 
crime.  Re  Debs,  158  U.  S.  564,  39  L.  ed. 
1092,  15  Sup.  Ct.  Rep.  900,  Affirming  5 
Inters.  Com.  Rep.  183,  64  Fed.  724. 

But  it  was  held  in  State  v.  Vaughan,  81 
Ark.  117,  7  L.R.A.(N.S.)  899,  118  Am.  St. 
Rep.  29,  98  S.  W.  685,  that  equity  will  not, 
at  the  suit  of  the  state,  merely  to  subserve 
the  public  welfare,  enjoin  the  maintenance 
of  a  pool  room  for  carrying  on  or  facilitat- 
ing betting  on  horse  races,  or  any  other  kind 
of  sport,  game,  contest,  or  event  upon  which 
wagers  are  laid,  which  is  a  public  nuisance, 
and  also  a  violation  of  the  criminal  laws. 
15  L.R.A.(N.S.) 


However,  the  court  recognized  that  an  in- 
junction might  be  granted  in  a  pro}jer  case, 
and  said:  "It  is  demonstrably  true  that  it. 
is  a  sound  principle  of  equity  jurisprudence 
that  an  injunction  will  not  lie  at  the  in- 
stance of  the  state  to  restrain  a  public  nui- 
sance, where  the  nuisance  is  one  arising 
from  the  illegal,  immoral,  or  pernicious  acts 
of  men,  which,  for  the  time  being,  make  the 
property  devoted  to  such  use  a  nuisance, 
where  such  nuisance  is  indictable  and  pun- 
ishable under  the  criminal  law.  On  the 
other  hand,  if  the  public  nuisance  is  one 
touching  civil  property  rights  or  privileges 
of  the  public,  or  the  public  health  is  af- 
fected by  a  phvsical  nuisance,  or,  if  any 
other  ground  of  equity  jurisdiction  exists, 
calling  for  an  injunction,  a  chancery  court 
will  enjoin,  notwithstanding  the  act  en- 
joined may  also  be  a  crime." 

And  a  public  nuisance,  consisting  of  pool 
selling  and  betting  upon  horse  races  at  a 
race  course,  will  not  be  enjoined  at  the  suit 
of  the  state,  the  criminal  laws  providing  an 
adequate  remedy.  People  v.  Condon,  102 
111.  App.  449. 

So,  notwithstanding  the  maintenance  of 
a  common  gambling  house  is  a  public  nui- 
sance, as  well  as  a  crime,  it  will  not  be 
enjoined  at  the  suit  of  the  state,  where  it 
does  not  appear  that  property  or  civil  rights 
of  the  public  at  large  are  involved,  and 
that  irreparable  injury  to  such  rights  is 
threatened,  or  is  about  to  be  committed,  for 
which  no  adequate  remedy  exists  at  law,  aa 
the  criminal  law  furnishes  adequate  remedy. 
State  V.  Patterson,  14  Tex.  Civ.  App.  465, 
37  S.  W.  478. 

As  to  the  right  of  an  individual  to  en- 
join criminal  acte  which  include  public  or 
private  nuisances,  see  note  to  Ex  parte  Alli- 
son, 3  L.R.A.(N.S.)  622. 

As  to  the  right  of  a  municipal  corpora- 
tion or  an  individual  to  maintain  a  suit  to 
enjoin  nuisances  atTecting  the  public  mor- 
als, peace,  good  order,  health,  and  safety, 
when  also  a  criminal  offense,  see  notes  to 
Red  Wing  v.  Guptil,  41  L.R.A.  321;  United 
States  V.  Jellico  Mountain  Coke  ft  Coal  Co. 
12  L.R.A.  '764,  and  Bohan  v.  Port  Jervis 
Gaslight  Co.  9  L.R.A.  716. 

As  to  right  of  owner  or  occupant  of  neigh- 
boring property  to  enjoin  maintenance  of 
house  of  prostitution,  see  note  to  Tedeadci 
V.  Berger,  11  L.R^.(N.S.)   1060. 
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performance,  known  as  a  "bullfight"  and 
"bull  baiting,"  in  an  arena  constructed  for 
that  purpose,  in  St.  Louis  county,  state  of 
Missouri,  near  the  city  of  St.  Louis;  that  at 
such  performances  many  thousands  of  peo- 
ple attended,  being  each  charged  an  admis- 
sion fee  of  60  cents;  that  great  publicity 
was  given  to  such  performances  by  adver- 
tising in  the  public  press  to  induce  the  peo- 
ple to  attend,  and  that  it  is  the  intention 
of  the  defendants  to  unlawfully  continue  to 
conduct  and  use  such  place  so  constructed, 
as  aforesaid,  for  the  purpose  of  fighting  and 
baiting  bulls;  that  the  defendant  the  Bere- 
dith  Realty  Company,  a  corporation,  owns 
the  premises  upon  which  said  arena  is  con- 
structed, and  unlawfully,  knowingly,  and 
wilfully  suffers  and  permits  the  defendants 
to  use  and  occupy  said  premises  for  the  pur- 
pose of  fighting  and  baiting  bulls  in  the 
presence  of  a  large  number  of  people,  and 
that  it  is  the  intention  of  defendants  to 
continue  such  performances  and  to  use  said 
premises  for  that  purpose  for  a  long  time  to 
come;  that,  if  such  exhibitions  continue,  it 
will  seriously  endanger  the  lives  of  the  par- 
ticipants, and  that  it  will  bring  together 
from  all  parts  of  the  country  lawless,  vio- 
lent, turbulent,  and  dangerous  assemblies  of 
many  thousands  of  people,  causing  riots  and 
affrays,  and  seriously  endangering  the  safe- 
ty and  lives  of  many  people,  to  the  preju- 
dice of  the  good  name  and  general  welfare  of 
the  people;  that  the  bullfighting  and  bull 
baiting  so  carried  on,  and  threatened  to  be 
carried  on,  is  contrary  to  the  good  morals 
and  public  peace  and  general  welfare  of  the 
people  of  the  state,  and  constitutes  a  con- 
tinuing violation  of  law,  and  is  a  public 
nuisance;  that  such  performauces  are  a  con- 
tinuing nuisance,  and  that  the  state  has  no 
adequate  remedy  at  law,  except  by  the  in- 
terposition of  the  injunctive  power  of  a 
court  of  equity.  The  petition  concludes  with 
a  prayer  for  injunctive  relief  against  the 
defendants.  The  answer  is  a  general  de- 
nial. 

There  is  but  little,  if  any,  dispute  re- 
garding the  facts  of  this  cjise.  Those  estab- 
lished by  the  state  are  substantially  as  fol- 
lows: The. St.  Louis  Humane  Society  was 
back  of  and  responsible  for  this  proceeding, 
and  the  various  members  thereof  were  the 
principal  witnesses  on  behalf  of  the  state. 
An  arena  was  constructed  for  bullfighting 
in  St.  Louis  county,  near  the  Administra- 
tion entrance  to  the  World's  Fair  grounds, 
and  was  about  150  or  200  feet  square,  in- 
closed, witn  a  seating  capacity  of  4,000  or 
6,000.  Above  the  entrance  was  a  picture 
of  a  bull,  and  a  large  sign  with  these  words, 
"Bullfight  Ar»na;"  and  near  one  corner  of 
the  arena  there  was  a  poster  displaying  the 
following  words:  "Bullfight  Arena.  A 
16  L.R.A.(N.S.) 


Death-Defying  Spectacle."    Prior  to  the  in- 
stitution of  this  suit,  several  performances 
had  been  held  in  the  arena  by  respondents, 
and  they  intended  and  threatened  to  con- 
tinue giving  them  for  an  indefinite  period 
of  time,  the  first  of  which  was  on  Sunday 
afternoon,  September  4,   1904,  all   of  which 
were  the  same  in  character,  differing  only 
in  detail;  and  for  that  reason  a  statement 
of  the  facts  regarding  one  performance  will 
apply  equally  well  to  all.     That  perform- 
ance was  as  follows:     The  first  part  of  it 
was  a  parade  around  the  arena.    The  bull- 
fighters went  in  dressed  in  Spanish  costumes, 
leading  horses,  and,  after  retiring,  one  of 
the  respondents  opened  a  gate  and  let  in  a 
bull,  and  he  came  in  on  the  run  and  jump. 
There  were  several   men   standing  around,  • 
dressed  for  the  occasion,  called  "matadors," 
with  red  cloaks  or  capes.     As  soon  as  the 
bull  entered  he  made  for  one  of  those  men. 
and  the  man  threw  his  cloak  in  his  face  and 
jumped  away,  and  then  every  one  of  them 
went  through  the  same  performance.    After 
the  bull  and  men  had  completed  that  part 
of  the  performance,  one  of  the  men  would 
take  a  cane  and  go  through  the  form  of 
killing  it,  as  with  a  sword  in  a  Spanish  or 
Mexican  arena,  but  the  bull  was  not  in  fact 
stabbed,  killed,  or  injured  by  that  act.    The 
action  of  the  matadors  greatly  excited  and 
maddened    the    bull,    and    he    would    rush 
around  the  arena  after  those  people,  and 
attempted  to  gore  them,  and  he  caught  one 
of  them  and  smashed  him  with  his  head  and 
horns  against  the  side  of  the  arena.     He 
looked  pale,  as  if  hurt,  and  he  then  disap- 
peared,  and   never   appeared   again   in   the 
arena.     He  told  one  witness  he  was  quite 
seriously  hurt,  and  was  attended  by  a  phy- 
sician.   There  were  "escapes"  constructed  of 
posts  and  boards  in  various  parts  of  the  are- 
na, behind  which  the  matadors  could  and 
did  dodge  when  too  closely  pursued  by  the 
bulls,  and  the  man  who  was  injured  was 
trying  to  get   behind   one   of   them   when 
caught  by  the  bull.     Mr.  Robert,  another 
matador,  was  also  struck  by  a  bull  at  the 
same    performance,    and    knocked    to    the 
ground,  and  was  in  great  danger  of  being 
killed  or  injured  by  the  bull  when  the  other 
matadors  came  to  his  timely  assistance  and 
distracted  the  attention  of  the  bull.    Robert 
afterwards  stated  to   the   witness   that   he 
was  black  and  blue  from  the  effects  of  the 
stroke  of  the  bull.     This  bull  was  kept  in 
the  arena  fifteen  or  twenty  minutes,  and, 
after   he   was  taken   out,   two  more  were 
brought  in.    They  came  rushing  in  the  same 
way  as  the  first  one,  and  charged  the  mata- 
dors in  the  same  way,  and  "came  very  near 
catching  several   of  them."     All  the  bulls 
did  all   they  could   to  catch  the  men,  but 
only  the  first  succeeded  in  doing  so.    They 
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would  rush  against  the  "escapes"  in  trying 
to  gore  the  men.  The  fourth  animal  turned 
in  was  an  "old  black  steer,"  with  one  of 
his  horns  broken  and  hanging  down  and 
bleeding.  When  he  was  brought  in  two  men 
were  dressed  up  like  horses,  and  he  charged 
them,  and  they  caught  him  by  the  broken 
horn,  and  he  would  strike  tjie  "escapes" 
with  same  in  his  charj^es,  which  would 
make  it  bleed  worse.  Another  man  came 
into  the  arena  with  a  barrel  around  his 
body,  and  the  bull  charged  and  knocked  him 
down,  but  did  him  no  injury.  He  was  res- 
cued by  his  fellow  performers.  The  bulls 
were  greatly  infuriated,  and  would  snort 
and  bellow  when  charging  the  men.  There 
were  twenty  of  the  bulls.  They  came  from 
the  ranch  of  Louis  Terriers,  Socorro,  Mex- 
ico, and  were  fighting  bulls.  Terriers  raised 
bulls  for  fighting  purposes,  and  none  other. 
Mrs.  Marian  Cerevera,  the  wife  of  a  bull- 
fighter, who  went  to  St.  Louis  to  make  a 
contract  for  her  husband  with  the  Richard 
Norris  Bullfight  Company  to  give  bullfights, 
testified:  That  the  performances  were  gen- 
uine bullfights,  except  the  bull  was  not 
killed  at  the  end  of  the  show,  as  is  done  in 
Spain  and  Mexico.  That  she  saw  a  man 
by  the  name  of  Sanandarea  pinned  against 
the  fence.  He  was  down  on  his  knees  when 
some  of  the  bullfighters  came  to  his  rescue. 
They  had  a  crazy  fellow.  He  was  brought 
there  with  my  husband's  company  because 
he  was  crazy,  and  he  would  go  up  to  any- 
thing. He  was  in  a  horse  made  out  of  a 
basket,  and  he  rode  up  to  the  bull.  He 
was  knocked  down  by  the  bull,  and  he  was 
unable  to  rise,  and  the  bull  tried  to  charge 
him,  but  he  was  taken  away  by  the  bull- 
fighters. "I  think  the  bulls  were  doped, 
judging  from  the  appearance  of  the  ani- 
mals." 

On  cross-examination,  she  testified;  That 
she  tried  to  stop  the  bullfighting,  and  went 
to  see  the  governor  about  it.  That  the  rea- 
son she  wanted  it  stopped  was  because 
"these  same  people  have  murdered  my  hus- 
band. Three  or  four  of  them  got  my  hus- 
band in  a  room,  and  had  another  man.  If 
they  hadn't  murdered  my  husband,  they 
would  not  be  allowed  to  give  as  many  bull- 
fights as  they  saw  fit,  so  far  as  I  am  con- 
cerned. If  my  husband  had  been  living,  I 
would  have  put  a  stop  to  it,  if  I  could. 
Mr.  Robert  came  to  me  at  my  place  of 
business  in  'Creation'  and  told  me,  if  I  in- 
terfered with  the  bullfight,  he  would  bring 
Carleton  Bass,  the  man  who  murdered  my 
husband,  here  and  have  him  work  here  in 
St.  Louis.  That  was  said  because  he  thought 
it  would  make  me  feel  badly  to  see  the  man 
who  killed  my  husband."  On  Sunday  even- 
ing a  crowd  of  women,  bare  headed  entered 
the  arena,  with  short  aprons  on,  yelling  and 
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holloing.  They  met  a  lot  of  Mexicans,  and 
they  were  yelling  and  throwing  their  hats 
up,  and  the  women  were  yelling.  Two  of 
them  were  selling  beer  in  Dreamland  and 
the  German  Village.  There  were  from  1,200 
to  1,400  people  who  witnessed  the  perform- 
ance on  that  Sunday  evening,  many  of  whom 
were  excited  and  yelled,  and  holloed  and 
threw  their  cushion  seats  into  the  arena, 
and  two  men  used  vulgar  language,  and  the 
sheriff  made  them  stop.  There  were  men 
on  the  outside  of  the  incloeure  advertising 
the  sight  by  calling  through  a  megaphone, 
and  over  the  entrance  was  the  following: 
"Bullfight  Arena."  And  on  the  north  side 
was  the  following:  "Felix  Robert,  Cele- 
brated French  Matador.  Troupe  of  40  Ex- 
perts. Thrilling,  Exciting,  Unique.  20  Real 
Imported  Wild  Spanish  Bulls.  Death-Defy- 
ing Spectacle.  Arena  at  Administration  En- 
trance to  World's  Fair,  near  Skinker  Road. 
Admission,  50  cents.  Opening  performance, 
Sunday,  September  4th.  Labor  Day,  Sep- 
tember 5th."  The  defendants'  evidence  did 
not  tend  to  materially  contradict  the  evi- 
dence introduced  by  the  state,  but  tended 
to  show  that  the  crowd  was  composed  of 
good  people  and  was  orderly  and  well-be- 
haved ;  that  it  did  not  become  any  more  ex- 
cited or  demonstrative,  or  hollo  any  more 
than  the  crowds  which  generally  witness  a 
first-class  baseball  or  football  game;  that 
there  was  no  disturbance  or  breach  of  the 
peace;  that,  before  the  trial  of  this  pro- 
ceeding took  place,  the  state  had  arrested 
and  tried  several  of  the  defendants  upon 
criminal  charges,  and  that  all  of  them  had 
been  duly  acquitted. 

Messrs.  Herbert  S.  Hadley  and  John 
Kennlsh,   for  appellant: 

A  court  of  equity  has  jurisdiction  to  re- 
strain and  enjoin  existing  or  threatened  pub- 
lic nuisances. 

2  Story,  Eq.  Jur.  {$  021-923,  924;  4  Pom. 
Eq.  Jur.  S  1340;  21  Am.  &  Eng.  Enc.  Law, 
p.  703;  Joyce,  Nuisances,  S  409;  Harrelson 
V.  Kansas  City  &  A.  R.  Co.  151  Mo.  482,  52 
S.  W.  308;  Mugler  v.  Kansas,  123  U.  S. 
672,  31  L.  ed.  214,  8  Sup.  Ct.  Rep.  273; 
Springfield  v.  Robberson  Ave.  R  Co.  69  Mo. 
App.  514;  Atty.  Gen. .  v.  Jamaica  Pond 
Aqueduct  Corp.  133  Mass.  361;  United 
States  V.  Debs,  S  Inters.  Com.  Rep.  163,  64 
Fed.  724;  People  v.  St.  Louis,  10  111.  351,  48 
Am.  Dec.  339;  Com.  v.  McGivern,  116  Ky. 
212,  66  L.R.A.  280,  75  S.  W.  261. 

The  existence  of  a  public  nuisance  is  es- 
tablished as  charged. 

1  Wood,  Nuisances,  S  88;'  Joyce,  Nui- 
sances, S  409;  Com.  T.  McGovem,  supra;  I 
High,  Inj.  7C8. 
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Messrs.  T.  3.  Rowe,  Thomas  J.  Rowc, 
Jr.,  and  Henry  Rowe,  for  respondents: 

A  court  of  equity  will  not  interfere  in  a 
doubtful  case  until  plaintiff's  rights  are  es- 
tablished at  law. 

Harrelson  v.  Kansas  City  &  A.  R.  Co.  151 
Mo.  600,  52  S.  W.  368;  World's  Columbian 
Exposition  v.  United  States,  6  C.  C.  A.  58, 
18  U.  S.  App.  42,  66  Fed.  674. 

Equity  will  not  enjoin  a  crime. 

State  ex  rel.  Dclmar  Jockey  Club  r.  Zach- 
ritz,  166  Mo.  313,  89  Am.  St.  Rep.  711,  65 
S.  W.  909;  State  ex  rel.  Circuit  Attorney 
V.  Uhrig,  14  Mo.  App.  413;  State  ex  rel. 
Wood  V.  Schweickardt,  109  Mo.  496,  19  S. 
W.  47;  Columbian  Athletic  Club  v.  State, 
143  Ind.  109,  28  L.R.A.  727,  52  Am.  St.  Rep. 
407,  40  N.  E.  914;  Edwards  v.  Haeger,  180 
111.  109,  54  N.  E.  176;  Atty.  Gen.  v.  Chi- 
cago &  N.  W.  R.  Co.  35  Wis.  425;  Cran- 
ford  V.  Tyrrell,  128  N.  Y.  341,  28  N.  E. 
614;  Mobile  v.  Louisville  &  N.  R.  Co.  84 
Ala.  115,  6  Am.  St.  Rep.  342,  4  So.  106; 
Re  Wilson,  10  N.  M.  32,  48  L.R.A.  420,  60 
Pac.  73. 

Woodson,  J.,  delivered  the  opinion  of  the 
court : 

1.  It  is  too  well  settled  to  challenge  dis- 
cussion that  the  suit  was  properly  brought 
in  the  circuit  court  of  St.  Louis  county,  in 
the  name  of  the  state,  at  the  relation  of  the 
attorney  general.  State  ex  rel.  Delmar 
Jockey  Club  v.  Zachritz,  166  Mo.  307,  89 
Am.  St.  Rep.  711,  65  S.  W.  999;  State  ex 
rel.  McNaniee  V.  Stobie,  194  Mo.,  loc.  cit.  48, 
92  S.  W.  191;   1  Beach,  Inj.  f{  351-355. 

2.  The  contention  of  the  attorney  general 
is  that  the  defendants  were  maintaining  and 
conducting,  and  threatened  to  continue  to 
maintain  and   conduct,   a  public   nuisance, 
and    with  keeping  and  using  the  property 
and     premises    where    such    nuisance    was 
maintained,  and   threatened  to  use  it,   for 
such  purpose;  and  he  further  contends  that 
such    nuisance   should   be    abated   and   un- 
joined  by  a  court  of  equity,   because   the 
nuisance  is  an  offense  against  public  order. 
the   common  good,  and  public  decency  and 
morals.     The  defendants  contend   that  the 
petition   does   not   state   farts   sufficient  to 
entitle   plaintiff  to   the   relief   prayed    for, 
and  that,  under  the  evidence  and  proof,  the 
decree  of  the  trial  court  was  for  the  right 
parties.     Those  respective  contentions  pre- 
spnt    the   two   propositions   to  be   decided: 
First.  Is  a  bullfight,  such  as  the  one  de- 
scribed by  the  evidence,  a  common  or  pub- 
lic ntiisanoe  within  the  meaning  of  the  law? 
Second.  If  so,  has  a  court  of  equity  juris- 
diction to  interfere  l)y  injunction  and  pre- 
vent   it;  or  should  the  state  be  driven   to 
the   criminal  law  for  redress?     This  bring^i 
us  flrst  to  the  consideration  and  dctermina-  I 
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tion  of  what  is  a  public  nuisance  within 
the  meaning  of  the  law.  Mr.  Joyce,  in  nis 
valuable  work  on  the  Law  of  Nuisances 
(85),  defines  a  public  or  common  nuisance 
in  the  following  words:  "A  public  or  com- 
mon nuisance  is  an  offense  against  the  pub- 
lic order  and  economy  of  the  state  by  un- 
lawfully doing  any  act  or  by  omitting  to 
perform  any  duty  which  the  common  good, 
public  decency,  or  morals,  or  the  public  right 
to  life,  health,  and  the  use  of  property  re- 
quires, and  which  at  the  same  time  annoys, 
injuries,  endagers,  renders  insecure,  inter- 
feres with,  or  obstructs  the  rights  or  prop- 
erty of,  the  whole  community,  or  neighbor- 
hood, or  of  any  considerable  number  of  pt-r- 
sons,  even  though  the  extent  of  the  annoy- 
ance, injury,  or  damage  may  be  unequal,  or 
may  vary  in  its  effect  upon  individuals. 
Another  factor  in  defining  a  nuisance  is 
that  consideration  should  be  given  to  places 
where  the  public  have  the  legal  right  to  go 
or  congregate,  or  where  they  are  likely  to 
come  within  the  sphere  of  its  influence." 
And  in  {  409  the  same  author  says:  "A 
disorderly  and  disreputable  theater  is  a 
common  nuisance,  and  so  is  a  prize  fight." 
1  Wood  on  Nuisances,  S  68,  says:  "A  pub- 
lic exhibition  of  any  kind  that  tends  to  the 
corruption  of  morals,  to  a  disturbance  of 
the  peace,  or  of  the  general  good  order  and 
welfare  of  society,  is  a  public  nuisance. 
Under  this  head  are  included  all  puppet 
shows,  legerdemain,  obscene  pictures,  and 
any  and  all  exhibitions,  the  natural  ten- 
dency of  which  is  to  pander  to  vicious 
.  .  .  and  disorderly  members  of  society." 
According  to  these  definitions,  any  act 
which  is  an  offense  against  the  public  or- 
der, common  good,  and  public  decency  or 
morals,  or  any  public  exhibition  which  tends 
to  corrupt  the  morals,  to  disturb  the  peace, 
or  the  general  good  order  and  welfare  of  so- 
ciety, is  a  public  nuisance,  such  as  puppet 
shows,  legerdemain,  obscene  pictures,  dis- 
orderly theaters,  and  prize  fights,  and  all 
and  any  exhibitions  the  natural  tendency  of 
which  is  to  pander  to  vicious  and  disorder- 
ly members  of  society.  Reaves  v.  Territory, 
13  Okla.  396,  74  Pac.  951 ;  Com.  v.  McOov- 
em,  116  Ky.  212,  66  L.R.A.  280,  76  S.  W. 
261.  According  to  the  evidence  in  this 
case,  there  can  be  no  doubt  but  what  the 
bullfight,  in  BO  far  as  the  bulls  were  con- 
cerned, were  genuine  fights,  and  partook  of 
the  ferocity  and  brutality  which  has  ever 
characterized  them  in  Spain  and  Mexico. 
Two  matadors  were  knocked  down  and  in- 
jured more  or  less  by  the  bulls  the  first 
night,  and  might  have  been  seriously  in- 
jured or  killed  had  it  not  been  for  the  time- 
ly arrival  and  assistance  of  their  associates ; 
and  two  others  were  knocked  down,  one  of 
them  a  crazy  man,  but  both  escaped  injury 
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through  the  assistance  of  their  fellows. 
While  it  is  true  the  evidence  discloses  that 
the  matadors  did  not  use  the  sword,  as  is 
the  practice  in  Spain  and  Mexico  in  such 
fights,  nor  inflict  injury  or  death  upon  the 
bulls,  yet  that  very  fact  made  it  more  haz- 
ardous and  dangerous  for  the  matadors. 
If  they  had  been  furnished  with  swords, 
they  would  have  been  more  able  to  have 
stopped  the  mad  career  of  the  infuriated 
bull,  and  thereby  escape  the  deadly  charge 
of  the  Socorro  brute,  without  relying  ex- 
clusively upon  the  timely  arrival  and  prompt 
assistance  of  bis  fellow  matadors,  or  the 
convenient  "escapes"  erected  along  the  wall 
of  the  arena.  The  managers  in  disarming 
those  poor  bullfighters,  and  placing  them  in 
the  arena  with  those  mad  bulls,  were  al- 
most, if  not  quite,  as  guilty  of  as  great  a 
crime  as  the  Romans  were  in  ancient  times, 
who  threw  the  criminals  and  Christians  into 
the  public  arena  with  the  wild  beasts,  to 
be  torn  to  pieces  and  killed  by  them  for 
the  edification  and  amusement  of  the  mor- 
bid and  vicious  populace.  To-day  the  mata- 
dors have  modernized  the  arena  and  reduced 
the  fighting  largely  to  a  science;  and,  when 
properly  armed,  they  can  defend  themselven 
with  some  degree  of  safety;  but,  when  dis- 
armed, they  are  placed  back  on  an  exact 
plane  and  equality  with  the  unfortunate  Ro- 
mans, except  they  have  the  "escapes"  be- 
hind which  they  may  retreat  if  they  are 
quick  and  dexterous  enough  to  evade  the 
swift  and  mad  charge  of  the  infuriated  bull; 
otherwise  he  must  share  the  same  gory  fat« 
as  the  Romans  of  old,  if,  perchance,  some 
associate  does  not,  in  the  nick  of  time,  di- 
vert his  attention  from  him  by  a  red  flag. 
But,  in  either  event  and  under  the  most 
favorable  circumstances,  and  when  the  mata- 
dors are  properly  armed  with  swords,  they 
are  often  killed  or  injured,  as  everyone 
knows  as  a  matter  of  history  and  common 
knowledge.  The  state  is  deeply  interested 
in  the  lives  and  well-being  of  all  her  citi- 
zens, and  of  those  who  come  within  her  bor- 
ders, and  much  more  so  than  she  is  in  the 
lives  and  safety  of  the  bulls.  The  immunity 
of  the  bull  from  punishment  under  the  sys- 
tem of  fighting  as  shown  by  the  evidence 
in  this  case  in  no  manner  or  degree  lessened 
the  interest  of  the  state  in  the  lives  and 
limbs  of  the  men  who  were  engaged  in  those 
highly  dangerous  and  combats  and  struggles. 
But,  in  the  case  at  bar,  one  of  the  steers 
injured  and  broke  one  of  his  horns,  which 
hung  down  over  hi  a  face,  and,  in  that  con- 
dition, with  blood  flowing  therefrom,  ht 
would  charge  and  recharge  the  men  and 
dummy  horses,  and  strike  the  broken  horn 
against  the  dummy  or  the  "escapes,"  and 
thereby  caused  the  flow  of  the  blood  to  in- 
crease, which  must  have  been  very  painful, 
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and  no  less  cruel  to  the  dumb  brute.  This 
is  not  all ;  the  evidence  shows  that  one  man 
was  killed  in  some  controversy  regarding  the 
exhibition.  While  his  widow  does  not  make 
a  very  favorable  impression  upon  ua  as  a 
witness,  yet,  as  she  was  not  contradicted, 
we  must  conclude  that  three  or  four  of  the 
men  got  him  in  a  room,  and  while  in  there 
one  of  them  killed  him.  She  said  murdered 
him,  but,  however  that  may  be,  it  shows 
that  there  were  some  vicioiu  and  dangerous 
men  gathered  there,  and  that  they  killed  a 
man,  and,  when  charged  with  murder,  it  did 
not  make  sufficient  impression  upon  them  to 
call  for  an  explanation  on  their  part. 

The  supreme  court  of  Kentucky,  in  pass- 
ing upon  a  prize  fight,  said:  "If  that  fight 
had  occurred  it  would  doubtless  have  at- 
tracted some  of  the  better  and  law-abiding 
class  of  citizens,  curious  to  see  such  a  spec- 
tacle as  a  prize  fight;  but,  for  every  such 
reputable  citizen  thus  attending,  there  would 
have  been  present  a  dozen  gamblers,  confi- 
dence men,  bunko  steerers,  or  pickpockets, 
gathered  from  all  parts  of  the  United 
States, — ^men  of  idle,  vicious,  and  criminal 
habits  and  practices,  whose  business  is  to 
prey  upon  the  public  in  some  form  or  other, 
— ^and  many  of  them  would  remain  in  the 
community  after  the  combat,  to  ply  their 
nefarious  callings.  Such  an  assembly  would 
easily  be  led  into  a  riot,  or  other  unlawful 
disturbance  of  the  peace.  In  addition  to 
the  evils  suggested,  there  would  be  the  con- 
taminating efl'ect  of  such  a  meeting  upon 
the  youth  of  the  city  and  state,  which  might 
prove  of  incalculable  injury  to  their  morals 
and  future  welfare.  Such  a  gathering,  too, 
would  demand  increased  vigilance  in  the 
protection  of  the  property  of  the  city  and 
its  inhabitants,  be  a  menace  to  good  order, 
and  disturb  the  peaceful  pursuits  and  happi- 
ness of  citizens  who  would  be  unwilling  to 
patronize  such  an  enterprise."  Com.  v. 
McGovem,  116  Ky.  236,  06  L.R.A.  280,  75 
S.  W.  266.  And  among  the  greatest  of  the 
evils  connected  with  the  holding  of  the  bull- 
fights in  the  arena  would  be  the  presence 
of  large  crowds  of  lawless  and  turbulent 
men  from  all  parts  of  the  country.  And 
what  was  said  by  the  Kentucky  court  re- 
garding the  prize  fight  applies  equally  as 
well  and  forcibly  to  bullfights.  "An  in- 
junction against  the  use  of  the  building  ad- 
vertised as  the  place  of  the  fight  would  go 
far  toward  preventing  the  assembling  of 
this  crowd,  and  thereby  avert  incalculable 
mischief  which  could  not  well  be  averted 
by  the  criminal  courts,  or  their  ministerial 
officers,  after  the  meeting  of  the  audience  at 
the  place  of  the  combat,  or  in  the  act  of  as- 
sembling." Com.  V.  McGovem,  116  Ky.  237, 
66  L.R.A.  280,  75  S.  W.  266.  The  same  sen- 
timents and  views  may  be  truthfully  said 
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of  bullfights.  It  would  have  the  natural 
tendency  to  draw  the  vicious  and  criminal 
elements  from  all  over  the  country  to  that 
one  center;  and  their  power  for  evil  and 
the  commission  of  crime  in  a  great  city 
like  St.  Louis,  with  her  thousands  upon 
thousands  of  visitors  at  the 'World's  Fair, 
could  not  be  foreseen  or  estimated;  and  the 
evil  influences  thereof  would  not  have  been 
confined  to  the  limits  of  the  city  of  St. 
Louis,  but  would  have  followed  the  youth 
of  the  country  to  the  confines  of  the  nation. 
As  it  was,  the  Fair  proved  to  be  a  great 
attraction  for  the  criminal  element,  and,  if 
they  could  have  found  so  hospitable  a  ren- 
dezvous as  the  arena,  doubtless  it  would 
have  been  filled  with  a  large  class  of  law- 
less and  desperate  men  and  women,  who 
would  have  been  a  danger  and  menace  to  the 
city  and  state,  and  would  have  endangered 
the  public  peace  and  safety  and  might  have 
resulted  in  riot  and  bloodshed'.  "These  are 
.  .  .  rights,  though  not  susceptible  of  a 
pecuniary  estimate,  which  it  is  the  duty  of 
the  state  to  protect  by  every  means  at  its 
command."  Com.  v.  McGovern,  116  Ky. 
235,  66  L.R.A.  280,  76  S.  W.  266.  In  treat- 
ing of  disorderly  houses,  Mr.  Wood,  in  his 
excellent  work  on  the  Law  of  Nuisances 
({  37),  says: 

"So,  too,  a  disorderly  house  is  a  common 
nuisance,  and,  while  bawdy  houses  legiti- 
mately come  under  this  head,  yet  it  em- 
braces a  large  class  of  other  houses,  kept 
for  entirely  different  purposes,  and  to  con- 
stitute which  prostitution  need  not  be  an 
element. 

In  I  38  he  says:  "A  disorderly  house  is 
any  place  of  public  resort  in  which  unlaw- 
ful practices  are  habitually  carried  on,  or 
which  becomes  a  rendezvous  or  place  of  re- 
sort for  thieves,  drunkards,  prostitutes,  or 
other  idle,  vicious,  and  disorderly  persons, 
who  gather  there  to  gratify  their  depraved 
appetites,  or  for  any  purpose;  for  such  per- 
sons are  regarded  as  dangerous  to  the  peace 
and  welfare  of  the  community,  and  their 
presence  at  any  place  in  considerable  num- 
bers is  always  a  just  cause  of  alarm  and  ap- 
prehension. .  .  .  And  a  place  where  li- 
quor is  sold  under  a  license  in  excessive 
quantities,  whereby  persons  become  intoxi- 
cated, and  where  frequent  brawls  result 
therefrom,  is  a  disorderly  house,  and  indict- 
able as  a  nuisance;  for  no  person  has  a 
right  to  carry  on,  upon  his  own  premises  or 
elsewhere,  for  his  own  gain  or  amusement, 
any  public  business  clearly  calculated  to  in- 
jure and  destroy  public  morals  or  to  dis- 
turb the  public  peace." 

All  the  authorities  to  which  we  have  been 
cited  confirm  the  doctrine  above  announced, 
and  many  more  we  have  investigated  are 
to  the  same  effect.  And,  if  we  are  to  be 
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governed  by  those  authorities,  we  are  un- 
able to  see  how  it  can  be  logically  contended 
that  an  arena  erected  for  the  purpose  and 
in  which  bullfighting  is  actually  carried  on, 
as  disclosed  by  this  record,  is  not  a  public 
and  a  common  nuisance.  We  so  believe  it 
to  be,  and  have  no  hesitancy  in  declaring 
it  to  be  such. 

3.  The  second  contention  of  the  respond- 
ents is  that,  even  though  it  be  conceded  that 
the  arena  was  a  public  nuisance,  yet  a  court 
of  equity  has  no  jurisdiction  to  abate  the 
nuisance  by  injunction,  but  must  resort  to 
criminal  prosecutions  of  the  persons  who 
maintain  and  conduct  the  nuisance.  The 
learned  counsel  for  respondents,  it  seems 
to  us,  misconceives  the  position  of  the  state 
upon  that  proposition.  There  are  two  of- 
fenses charged  in  the  bill, — one  for  main- 
taining a  disorderly  house,  and  the  other 
for  maintaining  a  public  nuisance  therein. 
While  the  injunctive  remedy  is  prayed 
against  both,  yet  the  principal  object  of  the 
bill  is  to  abate  the  disorderly  house  by  en- 
joining the  owners  thereof  from  permitting 
it  to  be  used  for  the  purposes  named  in  the 
bill.  We  have  no  hesitancy  in  holding  that 
the  individual  members  of  the  company  wJio 
conducted  the  bullfights  cannot  be  enjoined 
from  so  doing,  because  that  is  a  crime  which 
is  punishable  by  conviction  under  the  crim- 
inal laws  in  a  criminal  prosecution.  Nor 
has  a  court  of  equity,  in  the  absence  of  stat- 
utory authority,  jurisdiction  to  enjoin  the 
maintenance  of  a  bawdy  house,  or  any  oth- 
er house  not  of  a  public  character.  In  the 
discussion  of  this  very  question,  the  su- 
preme court  of  Kentucky  in  the  case  of 
Neaf  V.  Palmer,  103  Ky.  406,  41  L.R.A.  210, 
45  S.  W.  506,  said:  "It  is  not  allied  that 
there  are  offensive  sights  or  sounds  about 
the  obnoxious  premises,  but  only  that  prop- 
erty is  made  less  valuable  in  the  vicinity, 
and  that  the  moral  atmosphere  is  tainted 
and  pestilential.  The  injury  is  wholly  con- 
sequential. It  seems  to  us  under  these  cir- 
cumstances the  criminal  courts  had  best  be 
left  to  enforce  the  criminal  laws.  These  are 
confessedly  adequate  for  the  purpose  of  sup- 
pressing such  evils."  And  the  same  court, 
in  the  case  of  Com.  v.  McGovern,  on  page 
238  of  116  Ky.,  in  discussing  the  Neaf- 
Palmer  Case,  supra,  used  this  language: 
"There  was  nothing  in  the  case,  supra,  to 
indicate  that  the  bawdy  house  complained 
of  could  not  be  suppressed  by  the  ordinary 
methods  appertaining  to  the  criminal  court, 
and,  the  damages  resulting  to  the  plaintiff's 
property  from  the  existence  of  the  bawdy 
house  being  wholly  consequential  and  specu- 
lative, it  would,  of  course,  have  been  im- 
proper in  that  case  to  employ  the  writ  of 
injunction  in  aid  of  the  mere  property 
rights  of  the  individual."    The  apparent  and 
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what  actual  conflict  that  may  exist  between 
the  authorities  upon  this  proposition  grows 
out  of  the  failure  to  draw  the  distinction 
between  private  and  public  nuisances.  The 
offense  must  not  only  be  a  nuisance,  but 
must  be  of  a  public  character  which  affects 
the  entire  community  or  a  large  portion  of 
it,  and  conducted  at  a  place  where  the  pub- 
lic have  a  right  to  go  and  cong^^ate.  It 
never  was  the  law,  in  the  absence  of  legis- 
lative authority,  that  courts  of  equity  could 
enjoin  the  commission  of  crime  generally. 
Cranford  v.  Tyrrell,  128  N.  Y.  341,  28  N.  E. 
614.  This  court  has  uniformly  held  that  a 
court  of  equity  has  no  jurisdiction  to  en- 
join tlie  commission  of  a  crime,  but  that 
resort  must  be  had  to  the  criminal  courts, 
which  possess  ample  power  to  punish  and 
prevent  crime.  State  ex  rel.  Wood  v. 
Schweickardt,  109  Mo.  496,  19  8.  W.  47; 
State  ex  rel.  Delmar  Jockey  Club  v.  Zach- 
ritz,  166  Mo.  307,  89  Am.  St.  Rep.  711,  65 
S.  W.  999;  State  ex  rel.  Circuit  Attorney 
v.  Uhrig,  14  Mo.  App.  413.  But  the  power 
and  jurisdiction  of  a  court  of  equity  to  en- 
join the  maintenance  of  a  public  nuisance 
is  of  a  very  ancient  origin,  and  is  a  well- 
established  doctrine) 

Judge  Story,  in  treating  this  question, 
said;  "In  regard  to  public  nuisances,  the 
jurisdiction  of  courts  of  equity  seems  to  be 
of  a  very  ancient  date,  and  has  been  dis- 
tinctly traced  back  to  the  reign  of  Queen 
Elizabeth.  The  jurisdiction  is  applicable 
not  only  to  public  nuisances,  strictly  bo 
called,  but  also  to  purprestnres  upon  public 
rights  and  property."  2  Story,  Eq.  Jur. 
13th  ed.  i  921.  And  in  i  923  the  same 
author  says :  "In  cases  of  public  nuisances, 
properly  so  called,  an  indictment  lies  to 
abate  them  and  to  punish  the  offenders. 
But  an  information  also  lies  in  equity  to 
redress  the  gprievance  by  way  of  injunc- 
tion." And  he  further  says  in  |  924:  "The 
ground  of  this  jurisdiction  of  courts  of 
equity  in  cases  of  purpresture,  as  well  as 
of  public  nuisances,  undoubtedly  is  their 
ability  to  give  a  more  complete  and  perfect 
remedy  than  is  attainable  at  law,  in  order 
to  prevent  irreparable  mischief,  and  also  to 
suppress  oppressive  and  vexatious  litiga- 
tions. In  the  first  place,  they  can  inter- 
pose where  the  courts  of  law  cannot,  to  re- 
strain and  prevent  such  nuisances  as  are 
threatened  or  are  in  progress,  as  well  as  to 
abate  those  already  existing.  In  the  next 
place,  by  a  perpetual  injunction,  the  remedy 
is  made  complete  through  all  future  time; 
whereas,  an  information  or  indictment  at 
the  common  law  can  only  dispose  of  the 
present  nuisance,  and  for  future  acts  new 
prosecutions  must  be  brought."  Mr.  Pome- 
roy  states  the  law  as  follows :  "A  court  of 
equitv  has  jurisdiction  to  restrain  existing 
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or   threatened   public  nuisances  by   injnne- 
tion,  at  the  suit  of  the  attorney  general  in 
England,  and  at  the  suit  of  the  state,  or  the 
people,  or  municipality,  or  some  proper  of- 
ficer representing  the  commonwealth  in  tUs 
country."     4  Pom.  Eq.  Jur.  3d  ed.  |  1349. 
And  Mr.   Joyce  says:     "A   disorderly  and 
disreputable   theater  may  be   enjoined,   al- 
though   a   common    nuisance.      So    may   a 
prize  fight."     Joyce,  Nuisances,  i  409.     In 
discussing  the  power  and  jurisdiction  of  the 
court  of  equity  to  abate  a  public  nuisance 
by   injunction,   the   supreme   court  of  Illi- 
nois said:     "The  jurisdiction  of  the  court 
over  the  subject-matter  of  the  suit  was  also 
undoubted.     The    court    of    chancery    may 
grant  preventive,  as  well  as  remedial,  re- 
lief; and  this  may  be  done  where  the  act 
threatened  would  be  punishable  under  tbe 
criminal  laws  as  a  nuisance."    People  t.  St. 
Louis,  10  111.  351,  48  Am.  Dee.  340.    In  the 
case  of  Mugfer  v.  Kansas,  123  U.  S.  672,  31 
L.  ed.  214,  8  Sup.  Ct.  Rep.  303,  the  Supreme 
Court  of  the  United  SUtes  said:     "Equally 
untenable  is  the  proposition  that  proceed- 
ings in  equity  for  the  purposes  indicated  in 
the  I3th  section  of  the  statute  are  incon- 
sistent with  due  process  of  law.    'In  nga,ri 
to  public  nuisances,'  Mr.  Justice  Story  saya: 
'The  jurisdiction  of  courts  of  equity  seems 
to  be  of  a  very  ancient  date,  and  has  been 
distinctly  traced  back  to  the  reign  of  Queen 
Elizabeth.     The   jurisdiction   is   applicable, 
not   only   to   public   nuisances,   strictly   ao 
called,  but  also  to  purprestnres  upon  pub- 
lic rights  and  property.     ...     In  case  of 
public  nuisances,  properly  ao  called,  an  in- 
dictment lies  to  abate  them,  and  to  punish 
the  offenders.    But  an  information  also  lies 
in  equity  to  redress  the  grievance  by  way  of 
injunction.'    2  Story,  Eq.  Jur.  St  021,  923. 
The  ground  of  this  jurisdiction  in  cases  of 
purpresture,  as  well  as  of  public  nuisances, 
is  the  ability  of  the  courts  of  equity  to  give 
a    more   speedy,   effectual,    and    permanent 
remedy  than  can  be  had  at  law.    They  can 
not  only  prevent  nuisances  that  are  threat- 
ened,  and  before   irreparable   mischief   en- 
sues, but  arrest  or  abate  those  in  progress, 
and,   by   perpetual  injunction,   protect   the 
public  against  them  in  the  future;  whereaa, 
courts  of  law  can  only  reach  existing  nui- 
sances, leaving  future  acts  to  be  the  sub- 
ject  of   new    prosecutions    or    proceedings. 
This   is  a  salutary  jurisdiction,   especially 
where  a  nuisance  affects  the  health,  morals, 
or  safety  of  the  community.     Though  not 
frequently  exercised,  the  power  undoubtedly 
exists  in  courts  of  equity  thus  to  protect  the 
public  against  injury."     Also  see  State  t. 
Mobile,  5  Port.    (Ala.)    280,  30  Am.  Dee. 
S64;  Atty.  Gen.  t.  Great  Northern  R.  Ca 
1  Drew.  &  8.  161;  Atty.  Gen.  v.  Forbes,  2 
Myl.  &  Craig,  132.    See  Springfield  v.  Rob- 
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beraon  Ave.  R.  Co.  09  Mo.  App.  514;  21 
Am.  ft  Eng.  Enc.  Law,  p.  733;  Atty.  Gen. 
T.  Jamaica  Pond  Aqueduct  Corp.  133  Mass. 
361;  United  States  t.  Debs  (C.  C.)  5  Inten. 
Com.  Rep.  163,  64  Fed.  724. 

So  we  are  thoroughly  satisfied,  from  both 
reason  and  authority,  that,  in  a  case  of  this 
character,  where  the  nuisance  sought  to  be 
enjoined  is  itself,  and  in  its  very  nature, 
both  public  and  at  the  same  time  injurious 
to  the  public  safety  and  good  morals,  a 
court  of  equity  has  full  power  and  jurisdic- 
tion to  abate  the  existing  nuisance,'  and  to 
perpetually  enjoin  the  owners  of  the  prop- 
erty from  maintaining  or  conducting  the 
same  in  the  future. 

4.  The  contention  of  respondents  that  a 
court  of  equity  has  no  jurisdiction  to  abate 
a  public  nuisance  where  the  offenders  are 
amenable  to  the  criminal  laws  of  the  state 
is  not  tenable,  as  is  fully  shown  by  the  fol- 
lowing authorities:  2  Story,  Eq.  Jur.  13th 
ed.  |§  923,  924;  Cranford  v.  Tyrrell  and 
People  T.  St.  Louis,  supra;  21  Am.  &  Eng. 
Enc.  law,  p.  704;  Atty.  Gen.  y.  Jamaica 
Pond  Aqueduct  Corp.  supra;  Carleton  t. 
Rugg,  14u  Mass.  550,  6  L.R.A.  193,  14  Am. 
St.  Rep.  446,  22  N.  E.  55;  Columbian  Ath- 
letic Club  T.  State,  143  Ind.,  loc.  cit.  109, 
28  L.R.A.  727,  52  Am.  St.  Rep.  407,  40  N. 
E.  914;  Reaves  t.  Territory,  13  Okla.  403, 
74  Pac.  951. 

6.  The  respondents'  contention  that  prop- 
erty rights  must  be  involved  in  the  litiga- 
tion before  a  court  of  equity  will  grant  in- 
junctive relief  has  no  application  to  pro- 
ceedings to  abate  a  public  nuisance.  State 
ex  rel.  Delmar  Jockey  Club  v.  Zachritz,  166 
Mo.,  loc.  cit.  314,  89  Am.  St.  Rep.  711,  65 
S.  W.  999;  Cooper  v.  Hunt,  103  Mo.  App., 
loc.  cit.  17,  77  8.  W.  483;  Com.  v.  McGov- 
em,  116  Ky.  212,  66  L.R.A.  280,  75  S.  W. 
261. 

6.  The  last  insistence  of  the  respondents 
is  that,  under  the  evidence  in  the  case,  the 
finding  and  judgment  of  the  trial  court 
were  for  the  right  parties.  This  contention 
is  only  partly  true.  The  court  erred  in  dis- 
missing the  petition,  and  in  refusing  to  per- 
petually enjoin  the  Beredith  Realty  Com- 
pany, its  owners  and  managers,  from  per- 
mitting the  use  of  its  premises  for  the 
holding  of  bullfights,  and  to  that  extent  the 
judgment  is  reversed  and  the  cause  remand' 
ed,  with  direction  to  the  Circuit  Court  to 
reinstate  the  cause,  and  enter  a  decree  per- 
petually enjoining  the  Beredith  Realty  Com- 
pany, its  owners  and  managers,  from  hold- 
ing bullfights  in  or  upon  its  premises,  and 
to  re-enter  the  judgment  in  favor  of  all  oth- 
er respondents. 

Valliant,  P.  J.,  and  I/ainm,  and  Graves, 
JJ.,  concur  in  all  except  what  is  said  in  re- 
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gard  to  the  jurisdiction  of  a  court  of  equity 
to  enjoin  an  act  criminal  in  its  character, 
and,  as  to  that,  their  views  are  expressed 
in  the  two  separate  opinions  of  TalUant, 
P.  J.,  and  lianun,  J.  The  majority  of  the 
court  being  of  the  opinion  that  the  judg- 
ment should  be  reversed  and  the  cause  re- 
manded, with  directions  to  the  circuit  court 
to  enter  judgment  against  all  the  defend- 
ants as  prayed  in  the  petition,  it  is  so  or- 
dered. 

Iiamm,  J.,  concurring: 

I  agree  with  the  result  reached  by  my 
Brother  Woodson  in  so  far  as  the  decree  is 
reversed,  and  one  directed  to  be  entered 
against  the  corporate  defendant,  its  owners 
and  managers;  but  not  with  the  direction 
that  the  decree  be  re-entered  in  favor  of  the 
other  respondents.  It  is  not  a  case  for 
making  two  bites  of  one  cherry.  All  the 
respondents  seem  to  me  to  be  in  the  same 
boat  and  tarred  with  the  same  stick.  All 
were  engaged  in  a  common  enterprise  in 
creating  and  maintaining  a  continuing  pub- 
lic nuisance  of  a  kind  so  bad  that  to  color 
it  by  expletives  would  weaken  the  facts. 
What  was  new  was  low.  What  was  old  was 
borrowed  from  an  age  of  savagery.  The 
wholesome  instincts  of  our  people  are  one 
with  the  policy  of  our  law  in  abominating 
such  a  spectacle.  The  facts  and  the  law 
make  it  a  public  nuisance,  as  shown  by  the 
opinion  of  my  Brother.  This  being  so,  equi- 
ty should  smite  it  as  with  a  rod,  without 
paltering,  and  spare  not.  I  fail  to  compre- 
hend how  the  corporate  defendant  can  be 
guilty  of  hatching  and  maintaining  that 
form  of  a  mischief,  on  one  hand,  while  oth- 
er active  agents  in  its  maintenance,  to  wit, 
the  individual  men  and  women,  masquerad- 
ing as  bullfighters,  and  who  use  the  corpo- 
rate premises  to  create  and  maintain  the 
nuisance,  on  the  other,  go  scot-free.  True 
it  is  these  individuals  may  be  guilty  of  vio- 
lating the  criminal  law  in  some  shape  or 
form,  and  thus  may  be  amenable  to  pun- 
ishment as  for  crime.  True  the  general 
rule  is  that  equity  will  not  enjoin  the  com- 
mission of  a  crime.  Therefore,  in  so  far  as 
the  matadors,  picadors,  toreadors,  banderil- 
leros,  chulos  (and  all  the  other  bullfighters, 
however  named  or  labeled),  are  guilty  of 
violating  the  criminal  law,  let  them  be 
charged,  arraigned,  tried,  and  punished  in 
criminal  courts  in  apt  time,  due  order,  and 
ancient  form.  But  the  matters  complained 
of  are  not  alone  crimes.  They  are  of  a 
dual  sort,  and  may  be  viewed  from  anoth- 
er point  of  view.  Thus,  in  so  far  as  these 
people,  while  committing  crimes,  if  any, 
also  aided,  abetted,  sanctioned,  and  partici- 
pated in  the  creation  and  maintenance  of  a 
continuing  public  nuisance,  they  came  with- 
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in  reach  (and  ought  not  to  escape  the  out- 
Btretched  arm  and  corrective  hand)  of  a 
court  of  conscience;  for,  absent  them  and 
their  doings,  there  was  no  public  nuisance. 
Their  acts  united  with  the  acts  of  the  other 
respondents  to  make  the  nuisance  itself. 
Hence,  equity  should  not  bother  itself  to 
pick  and  choose  between  the  lot, — intake  fish 
of  one  and  fowl  of  the  other, — but  treat 
than  as  it  finds  them;  viz.,  bound  togetner 
in  a  bundle  as  members  of  one  body,  "hail 
fellow,  well  met,"  birds  of  a  feather,  volun- 
tarily united  in  a  joint  violation  of  law  in 
maintaining  a  public  nuisance,  and  hence 
not  divided  by  that  law  for  the  purpose  of 
injunctive  restraint.  Suppose  the  owners 
of  the  premises  could  not  be  found,  or  the 
title  to  the  premises  were  cunningly  hid 
away,  must  a  public  nuisance  continue  de- 
bauching public  morals  and  breeding  de- 
pravity when  those  whose  acts  are  main- 
taining it  are  known  and  within  reach? 

It  is  argued  there  is  no  precedent.  If 
that  were  so,  it  ought  not  to  avail  any- 
thing. The  day  of  making  precedents  is  not 
passed.  If  there  be  no  precedent,  the  time 
has  come  to  make  one.  But  Hamilton- 
Brown  Shoe  Co.  V.  Saxey,  131  Mo.  212,  62 
Am.  St.  Rep.  622,  32  S.  W.  1106,  is  prece- 
dent enough.  True,  irreparable  injury  to 
property  rights  lay  at  the  foundation  of  the 
cause  of  action  in  the  Hamilton-Brown  Case, 
but  irreparable  injury  to  public  morals  is 
certainly  of  as  grave  concern  as  mere  dol- 
lar and  cent  loss;  and  what  is  said  in  that 
case,  on  principle,  covers  this. 

The  judgment  should  be  reversed  and  the 
cause  remanded,  with  directions  that  the 
court  below  enter  a  decree  as  prayed  in  ihe 
bilL 

Valllant,  P.  J.,  and  Graves,  J.,  concur 
in  this. 

Talllant,  P.  J.,  concurring: 

A  court  of  equity  will  not  undertake  to 
enforce  the  criminal  law.  Therefore,  it  will 
not  enjoin  the  commission  of  a  threatened 
act  merely  because  the  act  would  be  a  crime, 
but,  on  the  other  hand,  neither  will  it  with- 
hold its  equitable  relief  in  a  case  in  which, 
for  other  reasons,  it  has  jurisdiction,  merely 
because  the  act,  when  committed,  would  be 
a  crime.  An  act  displayed  before  a  public 
audience  which  is  debasing  in  its  character, 
debauching  in  its  influence  on  public  morals, 
and  brutalizing  in  its  effect  on  the  specta- 
tors, is  a  public  nuisance,  which  a  court  of 
equity  has  jurisdiction  to  enjoin;  and  the 
court  is  not  robbed  of  its  jurisdiction  mere- 
ly because  the  act,  besides  being  a  nuisance, 
is  also  a  crime.  In  such  a  case  a  court  of 
equity  will  give  its  attention  to  the  public 
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nuisance,  and  ignore  the  criminal  character 
of  the  act. 

A  man  charged  with  the  eonmiission  of  • 
crime  has  a  constitutional  right  to  a  trial 
by  jury;  but  a  man  who  has  not  yet  acted, 
but  who  merely  proposes  to  commit  an  act 
which  is  not  only  criminal  in  its  character, 
but  also  flagrantly  offensive  as  a  publis 
nuisance,  has  no  constitutional  right  to  com- 
mit the  act  in  order  that  he  may  thereafter 
enjoy  the  constitutional  right  of  trial  tj 
jury. 

Liamm  and  Graves,  JJ.,  concur. 
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LOUIS  N.  WENTE 

T. 

CHICAGO,    BURLINGTON,     &    QUINCY 
RAILWAY  COMPANY,  Appt. 

(—  Neb.  — ,  118  N.  W.  869.) 

Carrier  — live  stock  —  deltverjr  at  ooii> 
nectlng  point. 

1.  The  consignor  of  a  horse  shipped  from 
one  point  to  another,  which  will  necessitate 
shipment  over  two  connecting  lines  of  rail- 
road, on  the  arrival  of  the  horse  at  tiie  cun- 
necting  point  of  said  roads,  may,  if  he  so 
desires,  decline  to  ship  farther,  and  npoi 
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Case  Note.  —  Right  of  shipper  to  de- 
mand a  redelivery  of  property  mt  in- 
termedtate  point. 

This  note  is  confined  strictly  to  the  ship- 
per's right  to  a  redelivery  of  the  property, 
where,  as  in  Wente  t.  Chicago,  B.  ft  Q.  R. 
Co.,  he  retains  the  ownership  of  the  prop- 
erty; and  it  does  not  include  cases  where 
the  right  of  ownership  as  between  the  con- 
signor and  consignee  enters  into  the  con- 
sideration of  the  right  to  a  redelivery.  The 
general  rule  upon  this  question  seems  to  be 
that  the  shipper  has  a  right  to  divert  his 
goods  at  any  intermediate  point,  subject  to 
the  payment  of  the  freight  charges  to  the 
original  destination.  But  before  he  can  de- 
mand the  redelivery  it  is  held  that  he  must 
submit  to  the  carrier  proper  evidence  of  his 
ownership  of  the  property. 

This  general  rule  was  applied  in  Sharp  v. 
Clark,  13  Utah,  510,  45  Fac.  566,  where  an 
action  was  brought  to  recover  damages  suf- 
fered in  consequence  of  the  defendants'  fail- 
ure to  carry  a  shipment  of  sheep  through 
Omaha.  The  destination  of  the  stock  was 
Chicago.  The  passenger  ticket  for  the  per- 
son accompanying  the  shipment  was  routed 
through  Omaha,  but  the  shipment  was  car- 
ried by  another  route  so  that  plaintiffs  had 
no  opportunity  to  sell  the  sheep  at  Omaha. 
In  allowing  a  recovery,  the  court  said:  "H 
the    defendants   had   carried   the   stock   to 


Digitized  by 


Google 


IMS. 


WBNTE  v.  cmCAOO,  B.  ft  Q.  R.  CO. 


767 


paTment  of  the  chaiges  of  the  first  earner 
demand  a  redelivery  of  such  horse. 
Same  —  unreasonable  delay. 

2.  In  such  case  it  is  the  duty  of  the  car- 
rier to  redeliver  said  horse  without  unrea- 
sonable delay. 

Sante  ^  negligent  delivery  —  evidence  — 
sufficiency. 

3.  Where,  in  the  month  of  December,  a 
railroad  company  agrees  with  an  intending 
shipper  of  a  horse  to  ship  such  horse  on  a 
particular  fast  freight  train,  and  the  horse 
is  delivered  to  said  company  within  the  time 
prior  to  the  time  of  departure  of  such  train 
designated  by  the  agent  of  said  company, 
and  said  company  fails  to  ship  such  horse 
on  said  fast  train,  but  ships  it  on  another 
and  slower  train,  which  does  not  reach  the 
connecting  point  of  such  shipment  until 
about   twenty-four   hours    later   than    said 


horse  would  have  reached  such  point  if 
shipped  on  said  fast  train,  and  during  said 
last  named  twenty-four  hours  the  weather 
changes  and  becomes  cold  and  stormy,  by 
reason  of  which  said  horse  contracts  a  cold, 
and  after  the  arrival  of  such  horse  at  said 
connecting  point  the  consignor  notifies  the 
agent  of  the  carrier  at  said  connecting  point 
that  such  horse  is  a  valuable  horse,  that  it 
is  sick  and  in  need  of  immediate  medical 
attention,  that  he  does  not  intend  to  ship 
the  horse  farther,  but  wants  the  car  con- 
taining the  horse  switched  to  some  chute  or 
platform  so  that  it  can  be  unloaded  for 
treatment,  and  pays  the  carrier's  charges 
for  shipment  to  such  point,  and  the  agent 
of  the  carrier  fails  and  neglects,  for  the 
space  of  five  or  six  hours  thereafter,  to  place 
said  car  in  a  position  where  said  horse  can 
be  unloaded,  and  about  three  hours  after 


Omaha,  the  plaintiffs  would  have  had  the 
Iq^l  ri^ht,  when  they  reached  that  place, 
to  require  their  delivery  to  them  for  sale 
or  other  disposition.  It  is  true  that  the 
defendants  could  have  demanded  the  freight 
to  Chicago,  unless  there  was  a  valid  agree- 
ment or  usage  authorizing  payment  to  Oma- 
lia  simply." 

And  in  Steidl  v.  Minneapolis  ic  St.  L.  R. 
Co.  94  Minn.  233,  102  N.  W.  701,  where  an 
action  was  brought  by  the  shipper  to  re- 
cover the  difference  between  the  price  of 
potatoes  which  he  would  have  received,  had 
they  been  shipped  by  the  carrier  over  the 
route  agreed  upon  subsequently  to  the  orig- 
inal shipment  and  sold  by  the  shipper  at  an 
intermediate  station  on  tliat  route,  and  what 
they  in  fact  sold  for  upon  the  other  line, 
in  passing  upon  the  right  to  divert  the 
goods,  the  court  said:  "It  is  well  settled 
that  the  owner  of  goods  delivered  to  a  com- 
mon carrier  for  shipment  may  intercept 
them  on  their  journey,  and  demand  the  de- 
livery thereof  to  him  at  any  reasonaole 
point  on  the  carrier's  line  short  of  the  orig- 
inal destination,  upon  payment  of  the  trans- 
portation charges  and  surrendering,  or  offer- 
ing to  surrender,  the  bill  of  lading  for  cancel- 
ation. .  .  .  The  rule  applies  to  all  connect- 
ing carriers  into  whose  possession  the  goods 
may  come  in  the  course  of  transportation.  . 
.  .  This  right  plaintiff  possessed  in  the  case 
at  bar,  and  if  the  car  had  been  sent  over  de- 
fendant's line  to  Angus  he  could  have  inter- 
cepted at  any  station,  claimed  his  pota- 
toes, and  sold  them;  and  if  a  valid  agree- 
ment was  made  by  the  parties  to  so  for- 
ward them,  it  was  violated  by  defendant, 
and  plaintiff  is  entitled  to  recover  the  dam- 
ages sustained  by  him  in  consequence  of  the 
violation." 

The  rule  that  the  shipper  ma^  stop  the 
shipment  at  an  intermediate  point  on  the 
route,  subject  to  the  payment  of  full  freight 
to  the  original  place  of  destination  named, 
is  also  recognized  in  San  Antonio  &  A.  P. 
R.  Co.  V.  Bamett  (Tex.  Civ.  App.)  27  8. 
W.  676,  though  the  facts  in  that  case  did 
n6t  call  for  ita  application. 

In  Scothom  v.  South  Staffordshire  R.  Co. 
8  Exch.  341,  17  Jur.  N.  S.  214,  goods  were 
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shipped  originally  marked  "East  India 
Docks,  London,  by  Melbourne  Ship  to  Aus- 
tralia." Later  the  shipper  notified  the  car- 
rier to  deliver  the  goods  at  Bell  Wharf, 
Radcliffe,  London.  There  was  a  failure  to 
comply  with  the  request  and  the  goods  were 
forwarded  to  Melbourne  and  lost.  In  al- 
lowing the  plaintiff  to  recover,  the  court 
said:  "It  is  argued  that  that  is  a  con- 
tract. It  is  no  contract  in  one  sense;  it  is 
a  person  taking  goods  to  be  disposed  of  ac- 
cording to  the  directions  of  another;  and  is 
it  to  M  contended  that,  if  in  an  hour  after- 
wards the  owner  had  come  back  and  said 
he  wanted  the  goods  again,  the  company 
could  have  said,  'No,  you  have  made  a  con- 
tract for  them;  they  shall  go  to  the  ship?' 
The  contract  with  a  carrier  is,  that  he  is 
bailee  of  the  owner's  goods  to  obey  his  di- 
rections respecting  them;  and  I  have  no 
hesitation  in  saying  that,  generally,  at  any 
period  of  the  transit  he  may  have  them 
back;  and  the  saying  that  a  railway  com- 
pany could  carry  a  man's  goods  on  against 
his  consent  is  a  proposition  not  supported 
either  by  law  or  common  sense.  It  may  be 
different  when  the  subsequent  direction  to 
the  bailee  is  an  unreasonable  one.  I  can 
conceive  a  case  where  a  man  may  have  au- 
thorized goods  being  put  in  a  place  where  it 
would  be  very  inconvenient  to  take  them 
out;  but,  generally  speaking,  it  is  other- 
wise. Suppose  a  man  travels  with  luggage 
in  a  railway  train  and  becomes  dissatisfied 
with  his  journey,  and  says,  'I  wish  to  go  out 
of  the  train,'  he  has  a  right  to  do  so,  and 
take  his  luggage  with  him ;  but,  if  Mr.  Gray 
is  right,  the  company  would  be  justified  in 
saying,  'You  have  delivered  your  luggage 
to  us,  and  we  will  take  it  on.'  I  appre- 
prehend  the  real  circumstances  of  such  cases 
as  these  are,  that,  when  a  man  delivers  nis 
goods  to  a  carrier,  he  employs  him  an 
bailee  for  reward;  the  man  may  be  entitled 
to  the  reward,  but  the  owner  is  entitled  to 
have  the  goods  back  if  he  pleases."  And 
upon  all  fours  with  this  case,  both  in  facts 
and  in  holding,  is  Michigan  S.  k  N.  I.  R. 
Co.  V.  Day,  20  111.  375,  71  Am.  Dec.  278. 
The  Martha,  35  Fed.  313,  was  an  acti(»i 
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the  payment  of  the  chai;ges  and  demand  for 
the  unloading  of  the  horse  a  storm  of  snow 
and  sleet  sets  in  which  continues  down  to 
and  after  the  time  such  horse  is  finally  un- 
loaded, which  necessitates  the  unloading  of 
the  horse  in  said  storm,  and  after  being  un- 
loaded the  horse  is  led  through  said  storm 
to  a  veterinary  hospital,  and  as  a  result 
of  such  delay  and  exposure  the  illness  of 
the  horse  is  increased  to  pneumonia,  of 
which  it  dies, — held  sufficient  to  sustain  a 
finding  that  such  delay  on  the  part  of  the 
carrier  was  negligence  which  was  the  proxi- 
mate cause  of  the  death  of  said  horse. 
Trial  —  contributory  negligence  —  ques- 
tion for  Jury. 

4.  Where  the  owner  of  such  horse,  after  it 
is  unloaded,  acting  under  the  supervision  of 
a  competent  veterinary  surgeon  whom  he 
has  employed,  leads  said  horse,  in  the  storm 
which  has  arisen,  through  the  streets  of  the 
city  for  a  distance  of  two  miles  to  the  veter- 
inary hospital, — ^beld  a  question  of  fact  for 
the  jury  whether  a  reasonably  prudent  man 
under  lilce  circumstances  would  have  so 
done. 

Same  ^  Instrnctlons. 

5.  Instructions  examined,  and  held  to  have 


properly  submitted  the  questions  at  issue  to 
the  jury. 

Same  —  evidence  —  safficlency. 

6.  Evidence  examined,  and  held  sufficient 
to  sustain  the  findings  of  the  jury. 

(March  19,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages'  for  the  loss  of 
a  horse  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Affirmed. 

The  former  opinion  in  this  case  rendered 
by  the  commissioners  of  department  No.  2, 
on  May  24, 1907,  112  N.  W.  300,  is  no  longer 
of  any  importance  by  reason  of  the  action  of 
the  court  in  setting  it  aside.  The  complaint 
alleged  negligence  on  the  part  of  the  defend- 
ant by  reason  of  delay  in  transporting  a 
horse  aftar  it  had  been  loaded  for  shipment, 
negligence  in  its  care  during  transportation, 
and  negligence  in  detaining  it  at  a  connect- 
ing point  during  severe,  cold,  and  stormy 
weather,  after  notification  that  the  animal 


by  a  consignee ;  but  as  the  decision  does  not 
involve  any  controversy  over  the  ownership, 
it  is  included  here  for  what  it  may  be 
worth,  although  the  scope  of  this  note  does 
not  undertake  to  include  the  consignee's 
right  of  diverting  except  where  he  was  also 
the  shipper.  In  this  case  a  quantity  of 
glycerin  was  shipped  to  the  plaintiff  at 
New  York.  The  vessel  became  disabled  and 
put  into  Halifax,  where  she  was  obliged  to 
remain  a  considerable  length  of  time.  As 
soon  as  the  plaintiff  heard  of  the  delay  he 
applied  for  a  delivery  of  his  goods  at  Hali- 
fax, and  offered  to  pay  the  full  freight,  to- 
gether with  all  incidental  expenses,  and 
sign  an  average  bond.  Delivery  was  re- 
fused, and  in  an  action  to  recover  for  the 
loss  sustained  the  liability  of  the  ship  for 
all  damage  caused  by  the  detention  was  held 
to  be  clear. 

The  case  of  Pinnix  v.  Charlotte  &  S.  C.  R. 
Co.  66  N.  C.  34,  is  of  value  in  this  connec- 
tion, although  the  right  passed  upon  there 
was  that  of  the  shipper  to  hold  over,  and 
the  right  to  divert  at  an  intermediate  sta- 
tion was  only  incidentally  gone  into.  The 
view  of  the  court  there  laid  down  is  that  a 
shipper  has  no  right  to  divert  a  shipment 
at  an  intermediate  station  except  where  the 
bulk  is  broken,  that  is,  where  the  goods 
are  transferred  to  another  car,  since  such 
right  is  not  given  by  the  contract.  The 
goods  were  consigned  to  a  third  person,  but 
no  point  is  made  of  this  fact  in  the  opinion. 
After  shipment  had  been  made,  the  shipper 
requested  the  carrier's  agent  to  hold  the 
goods  for  a  few  days  at  an  intermediate 
point,  which  the  agent  agreed,  but  failed,  to 
do.  The  court  in  passing  said:  "A  shipper 
has  no  right  to  have  the  goods  delivered  to 
him  at  an  intermediate  station  where  the 
bulk  is  not  broken,  except  by  the  assent  of 
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the  company,— even  if  he  should  offer  to 
pay  the  freight  through  to  the  point  of 
destination;  for  it  is  not  in  the  contract. 
We  are  inclined  to  think,  however,  that  at 
a  station  like  Charlotte,  where  the  bulk  is 
broken,  that  is,  where  the  goods  are  un- 
loaded and  transferred  to  another  car  or 
to  the  warehouse,  the  shipper  may,  upon 
tendering  the  full  freight  and  indemnity 
against  the  consignee,  require  that  the  goods 
be  delivered  to  him  there,  and  not  be  car- 
ried further,  on  the  principle  that  having 
the  goods  carried  is  for  his  benefit  alone, 
and  he  may  dispense  with  a  part  of  that 
stipulation  in  the  contract,  the  freight  be- 
ing all  that  concerns  the  company;  as,  if 
one  employs  an  overseer  for  a  year  at  a 
fixed  price,  by  paying  up  the  full  price  he 
may  dispense  with  further  service;  but  this 
is  a  very  different  thing  from  instructing 
the  agent,  at  an  intermediate  station,  to 
hold  the  goods  over  until  further  instruc- 
tions; thereby  holding  on  to  the  contract, 
and  adding  to  or  varying  its  terms.  This 
can  only  be  done,  if  at  all,  by  express  agree- 
ment with  the  agent  acting  for  the  cinn- 
pany." 

But  a  different  rule  seems  to  be  laid  down 
in  Carr  v.  Pennsylvania  R.  Co.  92  N.  Y. 
Supp.  790.  The  plaintiff  there  had  con- 
signed cars  of  lumber  to  himself  at  a  cer- 
tain destination,  and  prior  to  their  arrival 
be  notified  the  carrier  to  change  their  des- 
tination to  another  station  which,  however, 
does  not  afiirniatively  appear  in  the  case  to 
have  been  an  intermeidiate  station.  The 
change  was  not  made  until  the  shipment 
was  taken  to  its  final  destination,  and  other 
expenses  resulted.  In  an  action  to  recover 
these,  when  no  assignment  of  the  didm 
for  charges  was  shown  from  the  final  con- 
signee who  paid  them,  the  court,  in  holding 
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waa  sick  and  that  it  must  b«  unloaded  in 
order  to  receive  proper  care. 

The  other  facts  are  sufSciently  stated  in 
the  opinion. 

Messrs.  J.  W.  Deweeae  and  Frank  E. 
BUbop,  for  appellant : 

The  burden  is  upon  the  shipper  attending 
his  live  stock  in  transportation,  to  prove 
negligence  of  the  carrier. 

Cleve  V.  Chicago,  B.  ft  Q.  R.  Co.  (Neb.) 
108  N.  W.  982;  Chicago,  St.  P.  M.  &  O.  R. 
Co.  V.  Schuldt,  66  Neb.  43,  92  N.  W.  1B2; 
Miller  Grain  ft  Elevator  Co.  v.  Union  P.  R. 
Co.  138  Mo.  668,  40  S.  W.  894;  Empire 
Transp.  Co.  v.  PhiUdelphia  ft  R.  Coal 
ft  I.  Co.  36  L.R.A.  623,  23  C.  C.  A.  664,  40 
U.  S.  App.  167,  77  Fed.  925;  Chicago,  B.  ft 
Q.  R.  Co.  V.  Williams,  61  Neb.  608,  65  L.R.A. 
289,  85  N.  W.  832;  Lewis  y.  Pennsylvania 
R.  Co.  70  N.  J.  L.  132,  66  Atl.  128;  Hussey 
V.  Saragosaa,  3  Woods,  380,  Fed.  Cas.  No. 
6,949;  Terra  Haute  ft  L.  R.  Co.  v.  Sherwood, 
132  Ind.  129,  17  L.R.A.  339,  32  Am.  St.  Rep. 
230,  31  N.  E.  781;  Pennsylvania  R.  Co.  v. 
Raiordon,  119  Pa.  677,  4  Am.  St.  Rep.  670, 
13  Atl.  324. 


Liability  most  be  proved  by  facts  which 
give  reasonable  ground  for  finding  the  car- 
rier in  fault,  and  cannot  rest  on  conjecture. 

Price  ▼.  Lehigh  Valley  R.  Co.  202  Pa. 
176,  61  Atl.  756;  Nothdurft  t.  Lincoln,  66 
Neb.  430,  92  N.  W.  628,  96  N.  W.  163;  Sov- 
ereign Camp,  W.  W.  v.  Hruby,  70  Neb.  5, 
96  N.  W.  1000;  Asbach  v.  Chicago,  B.  ft  Q. 
R.  Co.  74  Iowa,  248,  37  N.  W.  182;  Grant  v. 
Pennsylvania  ft  N.  Y.  Canal  ft  R.  Co.  133  N. 
Y.  658,  31  N.  E.  220;  Denver,  T.  ft  G.  R. 
Co.  T.  De  Graif,  2  Colo.  App.  42,  29  Pac. 
664 ;  Neal  v.  Chicago,  R.  I.  ft  P.  R.  Co.  129 
Iowa,  6, 2  L.R.A.(N.S.)  905,  105  N.  W.  199; 
Powers  T.  Pere  Marquette  R.  Co.  143  Mich. 
379,  106  N.  W.  1118;  Moulton  v.  Sanford  ft 
C.  P.  R.  Co.  99  Me.  608,  59  Atl.  1023;  An- 
derson V.  Chicago  Brass  Co.  127  Wis.  273, 
106  N.  W.  1080. 

Messrs.  Halleck  F.  Rose  and  Wllmer 
B.  Comstock,  for  appellee: 

Inexcusable  delay  renders  the  carrier  lia- 
ble for  injuries  caused  even  by  the  act  of 
God,  where  the  delay  is  the  cause  of  the 
exposure  to  injury  from  that  agency. 

Wabash  R.  Co.  v.  Sharpe  (Neb.)    107  N. 


the  plaintiff  not  entitled  to  recover,  said: 
"The  defendant  was  under  no  duty  to  di- 
vert the  cars,  as  the  terms  of  shipment  were 
expressed  in  the  bill  of  lading.  The  per- 
formance of  the  contract  contained  in  the 
bill  of  lading  was  all  the  plaintiff  could 
exact  from  the  defendant.  A  right  on  the 
part  of  a  shipper  to  divert  traffic  at  will 
might  seriously  inconvenience  the  carrier, 
and  to  uphold  it  would  be  to  force  a  dif- 
ferent contract  upon  the  carrier  from  that 
which  it  had  made.  Carriers  are  in  business 
for  gain,  and,  when  a  shipper  wishes  to  have 
traffic  diverted,  as  in  this  case,  the  law  im- 
plies an  agreement  to  pay  a  reasonable 
charge  for  the  diversion." 

In  Worden  v.  Canadian  P.  R.  Co.  13  Ont. 
Rep.  662,  the  plaintiff  delivered  a  car  load 
of  oats  consigned  to  himself  to  be  transport- 
ed, and  before  their  arrival  at  the  destina- 
tion he  arranged  with  defendants'  agent  to 
deliver  the  car  at  an  intermediate  station. 
On  account  of  injury  to  the  car  in  which 
they  were  originally  shipped,  they  had  been 
transferred  to  another;  the  notice  of  change 
of  destination,  however,  referred  to  the  ship- 
ment by  the  number  of  the  injured  car.  The 
shipment  waa  not  stopped,  and,  in  holding 
that  there  was  no  breach  of  contract,  the 
court  said:  "I  quite  agree  with  the  opinion 
of  my  learned  brother  Gait,  at  the  trial, 
that  the  change  in  the  place  of  delivery  that 
the  defendants  assented  to  had  relation  to 
the  car  No.  6263,  and,  as  that  car  never 
reached  Winnipeg,  there  was  no  breach  of 
contract,  or  breach  of  duty,  on  the  part  of 
the  defendants  in  delivering  the  oats  in 
question  at  Brandon  instead  of  stopping 
them  at  Winnipeg." 

In  Ryan  v.  Great  Northern  R.  Co.  00 
Minn.  12,  96  N.  W.  758,  the  request  to  rede- 
liver at  an  intermediate  point  was  by  the 
16  LJl.A.(N.8.) 


consignee ;  but  the  court  in  dealing  with  the 
case  discusses  it  upon  the  ground  of  the 
owner's  right  in  such  a  case.  It  was  there 
assumed  upon  the  facts,  for  the  purposes  of 
the  case,  that  the  owner  has  a  right  to  have 
his  consignment,  while  in  transit,  diverted 
at  any  intermediate  point  through  which  it 
passes,  but  it  was  held  that  evidence  of 
ownership  must  first  be  given.  The  demand 
in  this  case  waa  held  to  be  insufficient,  as 
the  waybill  was  not  produced  at  the  time  of 
demand  nor  until  the  car  had  passed  the  in- 
termediate point.  The  court  said:  "If  we 
were  to  hold,  upon  the  facts  in  this  case, 
that  the  actual  consignee  of  goods  in  transit 
could  divert,  or  rightfully  demand  posses- 
sion, at  an  intermediate  point  without  the 
production  of  the  prima  facie  evidence  of 
his  ownership,  or  some  assurance  or  reason- 
able proof  that  he  was  entitled  to  have  nis 
request  complied  with,  we  would  deny  to 
the  carrier  reasonable  protection  under  the 
rule  we  have  adopted,  which  would  impose 
the  onerous  and  oppressive  burden  of  deter- 
mining the  ownership  of  the  property,  upon 
which  it  must  act  at  its  peril;  hence  it  fol- 
lows that,  while  the  bill  of  lading  is  out- 
standing, and  the  effect  of  this  transfer  oy 
the  holder  conveys,  according  to  commercial 
usages  and  the  customs  of  the  country,  the 
title  to  the  property,  the  carrier  should  have 
the  right  to  require  its  production;  and  we 
must  hold  that  this  is  a  prerequisite  for  its 
delivery  or  diversion.  Since  the  bill  of  lad- 
ing was  not  in  this  case  produced,  although 
requested  by  defendant,  and  no  other  evi- 
dence of  ownership  furnished  the  carrier 
than  that  the  person  demanding  the  diver- 
sion was  the  consignee,  this  did  not  estab- 
lish his  right  to  have  the  goods  set  off," 
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W.  760;  Chicago,  B.  ft  Q.  R.  Co.  v.  Williams, 
61  Neb.  610,  65  L.R.A.  289,  85  N.  W.  832. 

\  Fawcett,  C,  filed  the  following  opinion: 
This  case  is  before  us  on  rehearing.  Ap- 
pellee had  judgment  in  the  court  below  for 
the  value  of  a  thoroughbred  stallion  which, 
it  is  chaiged,  died  through  the  neglect  of 
appellant  in  transportation.  The  former 
opinion  in  1 12  N.  W.  300,  clearly  states  the 
allegations  contained  in  plaintiff's  petition. 
For  answer  the  defendant  alleged  that  the 
destination  of  the  horse  so  shipped  over  its 
line  of  railroad  was  Mexico  City,  Missouri, 
on  the  Chicago  ft  Alton  Railway,  with  which 
its  line  connected  at  Kansas  City,  Missouri ; 
denied  plaintiff's  ownership  of  the  horse,  and 
called  for  proof  thereof,  and  alleged  that 
it  was  part  of  the  contract  of  shipment  that 
plaintiff  was  to  furnish  a  caretaker  of  said 
horse,  who  should  go  along  with  the  same 
and  look  after  and  care  for  it  and  give  it 
proper  and  necessary  care  and  attention,  and 
that  said  agent  of  plaintiff  did  accompany 
and  give  attention  concerning  the  handling 
and  care  of  said  horse ;  that  plaintiff  did  not 
deliver  the  horse  to  defendant  in  time  to 
be  carried  any  faster,  or  to  be  delivered  to 
the  connecting  carrier  at  Kansas  City  any 
quicker,  than  the  same  was  carried  and  de- 
livered; that  the  shipment  was  made  with- 
out any  unusual  and  tuinecessary  delay,  and 
was  promptly  delivered  on  time,  in  the  reg- 
ular course  of  business,  to  the  connecting 
carrier,  the  Chicago  ft  Alton  Railway,  at 
Kansas  City,  without  any  fault  or  negli- 
gence on  the  part  of  defendant,  its  agents, 
or  servants;  that,  if  said  horse  in  said  ship- 
ment referred  to  sustained  any  injury,  such 
injury  was  not  caused  by  any  fault  or  neg- 
ligence on  the  part  of  defendant,  nor  while 
the  horse  was  in  its  possession;  but,  if  any 
injury  was  sustained  by  it  in  any  way,  the 
same  was  the  result  of  the  plaintiff's  own 
negligence,  and  that  of  its  agent  in  charge 
of  said  horse,  and  without  fault  of  the  de- 
fendant; adding  a  general  denial.  The 
plaintiff's  reply  was  a  general  denial. 

The  main  questions  discussed  at  the  bar 
are:  (1)  Was  appellant  guilty  of  negli- 
gence in  failing  to  ship  the  horse  on  a  fast 
train  which  left  Lincoln  at  6  o'clock  on  the 
evening  of  shipment,  and  in  shipping  it  on  a 
later  and  slower  train  which  did  not  leave 
that  city  until  10:55  on  the  evening  of  ship- 
ment? (2)  Was  appellant  guilty  of  negli- 
gence, after  the  arrival  of  the  horse  in  Kan- 
sas City,  on  the  second  day  after  its  ship- 
ment, in  failing  to  place  the  car  in  a  posi- 
tion so  that  the  horse  could  be  unloaded, 
for  an  unreasonable  length  of  time  after  it 
was  notified  by  appellee's  agent  that  the 
horse  was  sick  and  needing  attention,  and 
that  he  had  decided  not  to  ship  the  horse 
16  LJEl.A.(N.S.) 


further,  but  desired  to  remove  it  from  xkm 
car  for  treatment?  (3)  Was  appellee  guilty 
of  contributory  negligence  after  the  hors« 
was  unloaded  in  leading  it  a  distance  of 
two  miles  through  the  streets  of  Kanaaa 
City  in  a  storm  of  snow  and  sleet  to  a  vet- 
erinary hospital? 

As  to  points  1  and  2,  the  evidence  is  de- 
cidedly conflicting.     As  to  the  third  point 
there  is  no  conflict  in  the  evidence.      The 
care  taker  of  the  horse,  who  went  with   it 
and  took  care  of  it  on  the  trip,  was  one  J. 
R.  Jones,  who,  it  appears  from  the  evidence, 
was  an  entirely  competent  person  for  such 
a  charge.    The  eviaence  shows  that  at  the 
time  of  the  shipment,  December  14,  1904,  ap- 
pellant  had  two  freight  trains  leaving  Lin- 
coln for  Kansas  City, — one.  No.  120,  a  fast 
through  freight  which  also  carried  passen- 
gers and  express,  being  scheduled  to  leuve 
Lincoln  at  6  p.  u.,  and  the  other,  No.  110,  a 
slower  freight,   scheduled    to    leave    at     7 
p.    M.    No.     120    left    Lincoln    that  even- 
ing   on    time.     No.    110    left    three    hours 
and   fifty-five  minutes   late,   viz.,  at   10:55 
p.  u.    Appellee  testifies  that,  when  he  made 
arrangements  with  the  agent  of  appellant 
for  shipping  the  horse,  it  was  with  the  un- 
derstanding and  agreement  that  the  horse 
should  go  on  No.  120.    This  part  of  his  tes- 
timony is  corroborated  by  appellant's  em- 
ployee with  whom  he  had  the  transaction. 
Appellee  also  testifies  that  he  was  advised 
by  appellant's  employee  that,  if  the  horae 
was  loaded  by  6  o'clock,  it  would  be  in  time 
for  that  train.    Thil  is  denied  by  appellant's 
employee,  who  says  he  told  appellee  that  the 
horse  must  be  loaded  by  4:30  o'clock.    Ap- 
pellee and  his  care  taker,  Jones,  both  testi- 
fied   that    the    horse  was  loaded  before  6 
o'clock.    In  their  testimony  on  rebuttal  they 
both  placed  it  as  early  as  4:30  o'clock,  but 
in  their  examination  on  the  case  in  chief 
they  placed  it  as  being  before  6  o'clock.    Ap- 
pellee, as  an  explanation  of  why  he  was  so 
sure  that  it  was  before  6  o'clock,  said  that 
the  sun  was  still  shining  when  they  got  the 
horse  loaded.    If  this  is  true,  then  the  horse 
was  loaded  before  5  o'clock,  as  it  is  a  matter 
of  common  knowledge  that  on  that  day  of 
the  year  the  sun  sets  before  that  hour.    This 
testimony  on  the  part  of  appellee  and  the 
witness  Jones  is  contradicted  by  two  em- 
ployees of  appellant,  one  of  whom  says  he 
was  present  when  the  horse  was  loaded ;  the 
other  basing  his  testimony  upon  what  had 
been  told  him.    Train  No.  120  left  Lincoln 
that  evening  on  time  at  6  P.  X.,  but  the  car 
in  which  the  horse  had  been  loaded  was  not 
attached  to  that   train.     The  car  was  at- 
tached to  train  No.   HO,  which,  as  before 
stated,  did  not  leave.  Lincoln  until    10:6S 
p.  M.    Train  No.  120  arrived  in  Kansas  City 
early  in  the  forenoon  of  the  next  day,  De- 


Digitized  by 


Google 


IftOS. 


WENTE  V.  CHICAGO,  B.  4  Q.  R.  CO. 


761 


eember  16th,  while  train  No.  110  did  not 
reach  Kansas  City  until  4:50  o'clock  of  the 
second  morning  after  shipment,  December 
16th.  Train  No.  110  was  delayed  en  route 
for  nearly  two  hours  at  Table  Rock,  and  did 
not  arrive  at  St.  Joe  until  about  noon  on 
the  15th.  The  car  was  then  placed  on  a  side 
track,  and  remained  there  until  a  few  min- 
utes after  11  o'clock  that  night, — a  delay  of 
about  eleven  hours.  It  reached  Kansas  City, 
as  stated,  at  4:50  o'clock  the  next  morning. 
On  arrival  there,  Jones,  the  care  taker,  went 
to  the  Alton  freight  house  to  ascertain  what 
time  they  could  get  away  from  there.  He  was 
advised  by  some  man  there  that  he  would 
have  to  come  baojc  after  the  day  man  came  on, 
which  would  not  be  very  long.  He  then 
went  back  to  the  car,  and  fed  and  watered 
the  horse.  He  says  the  car  was  then  stand- 
ing between  the  Burlington  and  Alton  freight 
depots.  After  feeding  the  horse,  he  went 
and  got  his  breakfast.  On  his  return  he 
located  the  car  farther  down  in  the  yards, — 
"quite  a  long  ways  down."  He  says,  when 
he  went  to  water  and  feed  the  horse  in  the 
morning,  he  noticed  that  he  seemed  to  be 
a  little  chilly,  and  untied  him  and  led  him 
back  and  forth  exercising  him  in  the  car; 
that  he  exercised  him  quite  well  in  the  car; 
that,  after  getting  his  breakfast,  he  returned 
to  the  car  about  11  o'clock,  when  he  discov- 
ered that  the  horse  was  showing  a  good 
deal  of  distress;  that  he  was  "taking  sick 
pretty  fast;"  that  he  "went  straight  and 
called  a  veterinary;"  that  before  he  called 
the  veterinary  he  went  to  the  Alton  freight 
depot,  and  notified  them  that  the  horse  was 
sick,  and  that  he  would  not  ship  any  farther. 
The  veterinary  wh(nn  he  called  was  Dr.  R.  C. 
Moore,  a  graduate  of  the  Chicago  Veterinary 
College  in  1887,  and  president  of  the  Kansas 
City  Veterinary  College,  a  man  well  up  in 
his  profession,  as  appears  from  the  record, 
and  owning  a  hospital  for  the  treatment  of 
sick  horses.  Dr.  Moore  arrived  and  went 
into  the  car  to  see  the  horse  about  12:30. 
While  Dr.  Moore  was  in  the  car  examining 
the  horse,  Jones  went  to  the  Burlington  of- 
fice, and  told  them  the  horse  was  sick,' and 
that  he  wanted  to  unload  him  immediately. 
While  he  was  talking  Dr.  Moore  came  in, 
and  also  told  the  representative  of  the  ap- 
pellant that  the  horse  was  sick,  and  should 
be  imloaded  at  once.  Dr.  Moore  and  Jones 
both  testify  that  the  agent  promised  to  have 
the  car  set  up  to  a  chute  or  platform  imme- 
diately, BO  that  the  horse  could  be  unloaded, 
but  before  doing  so  demanded  that  the  con- 
traet  be  surrendered  and  the  freight  to  Kan- 
sas City  paid.  Dr.  Moore  and  Jones  both 
testify  that  Jones  paid  the  freight  as  de- 
manded at  1:20  o'clock.  The  agent  testifies 
that  this  was  done  at  3:60  P.  M.  After  this 
interview  Dr.  Moore  returned  home.  Jones 
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testified  that  between  12  and  1  o'clock  there 
was  sent  to  the  agent  of  the  Burlington  this 
message  from  the  agent  of  the  Alton:  "I 
understand  this  horse  is  sick  and  in  need 
of  attention.  Must  therefore  refuse  ship- 
ment." Jsnes  further  testifies  that  during 
the  afternoon  he  made  repeated  visits  to  the 
agent  of  appellant  and  also  to  the  day  yard 
man,  urging  them  to  set  up  the  car  so  that 
he  could  unload  the  horse;  that  he  told  the 
agent  that  it  was  a  valuable  horse  and  was 
sick,  and  needed  attention;  that  the  car 
never  was  moved  from  the  place  where  he 
found  it  on  his  return  to  it  after  breakfast 
at  11  o'clock  in  the  forenoon  until  they  cou- 
pled on  to  it  to  run  it  up  to  the  platform  for 
unloading  at  7  o'clock  that  evening,  fle 
says  that  the  night  yard  man  came  on  duty 
at  6:30  that  evening,  he  went  to  him,  and 
told  him  his  troubles;  that  the  nightman 
told  him  that  he  would  attend  to  it.  He 
seems  to  have  been  expeditious,  for  at  7:10 
p.  u.  the  horse  was  unloaded.  Appellant's 
agent  at  Kansas  City  testifies  that,  when 
the  car  arrived  in  the  morning,  it  was  de- 
livered to  the  yards  of  the  Chicago  &  Alton, 
and  was  not  returned  to  their  yards  until 
4:16  that  afternoon;  that  during  all  of  that 
time,  it  was  beycmd  their  control.  The  agent 
who  gave  this  testimony  is  io  squarely  con- 
tradicted by  Dr.  Moore  and  Mr.  Jones  as  to 
the  time  of  the  payment  of  the  freight  that 
the  jury  evidently  discredited  him,  and  the 
conviction  is  forced  upon  us  that,  if  the  mes- 
sage from  the  agent  of  the  Alton,  above  re- 
cited, was  sent  to  him  between  12  and  1 
o'clock,  he  must  have  been  negligent,  indeed, 
in  failing  to  have  that  car  returned  to  his 
custody  earlier  than  4:15  in  the  afternoon. 

Defendant's  witnesses  testified  that  the 
car  was  delivered  to  the  Alton  at  12:15  and 
left  on  the  Alton  tracks.  Jones  says  it  was 
never  moved  after  11  A.  M.,  until  after  the 
night  man  came  on  duty  in  the  evening.  De- 
fendant's general  yard  master,  who  was  ex- 
amined as  to  the  transfer  of  cars  from  the 
Chicago  &  Alton  tracks,  testified  that  such 
transfer  could  only  be  made  between  the 
hours  of  11  A.  M.  and  4  P.  u.  He  said:  "On 
account  of  us  having  to  go  through  the 
Union  depot,  and  over  the  Union  depot  prop- 
erty, they  will  not  allow  us  to  deliver  trans- 
fers only  during  those  hours."  Yet  the  chief 
yard  clerk  testified  that  the  car  was  re- 
ceived back  from  the  Alton  at  4:16.  If 
they  were  not  allowed  to  deliver  transfers 
after  4  o'clock,  the  jury  may  well  have  dis- 
credited the  testimony  that  the  car  was  not 
returned  to  defendant's  yards  until  4:15, 
and  have  accepted  the  testimony  of  Jones 
that  the  car  was  never  moved  from  the  place 
where  he  found  it  after  breakfast,  about  11 
o'clock  A.  M.,  until  it  was  switched  up  to 
the  platform  for  unloading  in  the  evening. 
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Jones  unquestionably  knew  where  the  car 
was  every  hour  of  that  day.  He  was  using 
every  effort  to  have  it  run  up  to  some  plat- 
form so  that  he  could  unload.  If  his  tes- 
timony is  true,  and  of  that  the  jury  were  the 
judges,  the  car  was  not  delivered  to  the 
Alton  at  12:16  and  returned  by  the  Alton 
at  4:16,  but,  on  the  contrary,  was  never  ac- 
tually out  of  appellant's  yards  and  control. 
The  evidence  further  shows  that  during 
the  night  prior  to  the  arrival  of  the  horse 
in  Kansas  City  the  weather  changed  and 
began  to  grow  colder.  During  the  forenoon 
some  snow  fell,  but  Dr.  Moore  testifies  that 
the  snow  had  dried  off.  He  says :  "Wh«o  I 
was  down  at  the  car,  it  was  a  fairly  cold 
day;  a  little  cloudy.  It  had  been  snowing 
in  the  forenoon  and  had  dried  off.  The 
streets  were  comparatively  dried  off  when  I 
was  at  the  depot,  and  remained  dry  until 
probably  about  4  o'clock  in  the  evening." 
Jones  also  testifies  that  the  weather  was 
good  that  day  until  about  4  in  the  evening. 
About  4  o'clock  it  began  to  snow  and  sleet, 
and  from  that  time  on,  until  after  the  ar- 
rival of  the  horse  at  the  hospital,  the  storm 
seems  to  have  been  more  or  less  continuous. 
Jones  testified  that,  when  the  horse  came  off 
the  car,  he  acted  fairly  well;  did  not  show 
anything  near  the  distress  that  he  did  fur- 
ther on  on  the  trip.  They  led  the  horse  be- 
hind a  buggy  to  the  hospital,  a  distance  of 
about  2  miles,  during  the  storm  above  re- 
ferred to.  When  they  reached  the  hospital, 
the  horse  was  bleeding  at  the  nose,  and  show- 
ing great  distress  and  exhaustion.  Dr. 
Moore  says  that  at  that  time  his  case  was 
hopeless.    The  next  day  the  horse  died. 

On  cross-examination  Dr.  Moore  was  in- 
terrogated by  counsel  for  appelliint  as  to 
whether  or  not  there  were  stables  near  the 
depot  to  which  the  horse  might  have  been 
taken: 

Q.  There  are  good  barns  T 

A.  Fairly  good  barns;  but  they  are  tie 
stalls,  and  not  very  well  protected  from 
breeze,  cold  air.  They  are  not  very  good 
bams  for  sick  horses. 

Q.  I  am  not  asking  you  that.  I  simply 
asked  you  if  the  bams  were  good  shelter. 

A.  I  suppose.    Yes ;  plenty  of  stables — 

Q.  Well  fit  for  taking  care  of  horses  T 

A.  Of  well  horses;  yes,  sir. 

Q.  You  go  there  I  presume  to  those  barns, 
some  of  the  places,  to  treat  horses,  do  you 
notT 

A.  Yes,  sir;  and  take  them  from  these 
places  to  the  hospital  frequently. 

It  further  appears  from  the  evidence  that, 
in  taking  the  horse  from  the  car  to  the  hos- 
pital under  the  circumstances  under  which 
he  was  taken,  Jones  was  acting  under  the 
direction  of  the  veterinary.  In  answer  to  a 
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question  as  to  whether  or  not  he  was  pres- 
ent when  the  horse  was  unloaded.  Dr.  Moore 
said:  "I  sent  my  assistant,  Dr.  Merker; 
had  him  come  with  the  horse  to  the  hospital. 
.  .  .  I  had  my  assistant  remain  with  Mr. 
Jones  until  the  car  was  set  out  to  unload 
him."  From  this  it  would  appear  that  Jones 
was  acting  under  the  guidance  of  the  veter- 
inary whom  he  had  employed  in  the  emer- 
gency which  confronted  him.  Appellant  in- 
sists that  the  taking  of  the  horse  through 
the  streets  of  Kansas  City  for  a  distance  of 
2  miles  to  the  hospital  in  the  storm  was  such 
negligence  as  precludes  a  recovery  in  this 
case.  Appellee  insists  that  it  was  not  neg- 
ligence; and  to  our  minds  this  is  the  really 
important  question  in  this  case.  This  point, 
it  seems  to  us,  must  be  determined  by  the 
rule  of  what  a  reasonably  prudent  man 
would  have  done  in  Mr.  Jones's  situation  un- 
der the  surrounding  circumstances  and  con- 
ditions. We  think  that  was  a  question  for 
the  jury.  It  was  for  the  jury  to  say  whether 
or  not  a  reasonably  prudent  man,  under 
those  circumstances,  would  have  followed  the 
guidance  of  the  veterinary  surgeon  whom  he 
had  employed,  and  have  taken  the  horse  to 
the  hospital  as  Jones  did,  or  whether  a  rea- 
sonably prudent  man,  under  those  circum- 
stances, would  have  refused  to  take  th« 
horse,  and  have  sought  shelter  for  him  in 
some  of  the  other  stables  in  that  neighbor 
hood.  On  a  careful  reading  of  the  entire  rec- 
ord, and  a  careful  consideration  of  all  the 
facts  and  circimistances  disclosed,  we  think 
that  the  questions:  (1)  Did  the  appellant 
agree  to  ship  the  horse  on  train  120 f  (2) 
Was  appellant  guilty  of  negligence  in  not 
doing  so,  and  holding  it  for  shipment  on 
the  later  and  slower  train?  (3)  Was  it 
negligent  in  delaying  the  shipment  of  the 
horse  from  Lincoln  from  the  time  it  was 
loaded  in  the  afternoon  until  10:55  that 
night  T  (4)  Was  it  negligent  in  delaying  the 
shipment  of  the  horse  for  eleven  hours  at 
St.  Joe?  (6)  Was  it  negligent  in  failing 
to  switch  the  car  up  to  some  chute  or  plat- 
form, where  the  horse  could  be  unloaded, 
during  the  entire  afternoon  of  the  day  the 
horse  arrived  in  Kansas  City,  in  the  face  of 
the  repeated  requests  of  Jones  that  it  do 
sot  (6)  The  question  as  to  whether  or 
not  appellee  was  negligent  in  permitting 
the  horse  to  be  taken  from  the  car  to  the  hos- 
pital during  the  storm  referred  to, — ^were  all 
questions  of  fact  for  the  determination  of 
the  jury.  We  have  examined  the  instruc- 
tions of  the  court,  and  in  our  opinion  these 
questions  were  all  properly  submitted.  The 
jury  have  decided  these  questions  in  favor  of 
appellee,  and  there  is  ample  testimony  in 
the  record  to  sustain  their  verdict.  We  do 
not  think  the  statement  by  the  agent  of  ap- 
pellant that  the  large  number  of  can  ia 
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the  yards  at  Kansas  City  and  the  large 
amount  of  their  business  was  such  that  they 
could  not  place  the  car  where  it  could  be 
unloaded  any  sooner  than  was  done  is  either 
a  sufficient  or  truthful  excuse  for  their  long 
delay.  They  were  advised,  both  by  Jones 
and  the  doctor,  that  this  horse  was  sick, 
that  he  was  a  valuable  horse,  and  that  it 
was  necessary  for  his  treatment  that  he 
should  be  unloaded  at  once;  and  yet  no  steps 
whatever  were  taken  until  the  nightman 
came  on  duty  at  6:30  that  evening.  We  re- 
gard the  conduct  of  appellant's  agents  at 
Kansas  City  as  entirely  inexcusable,  and 
think  that  defendant  should  be  held  responsi- 
ble for  their  negligence.  If  the  horse  had 
been  shipped  on  train  No.  120,  it  would  not 
only  have  reached  Kansas  City,  but  would 
have  reached  its  destination  at  Mexico  City, 
Missouri,  long  before  the  storm  referred  to, 
and  appellee  would  undoubtedly  have  suf- 
fered no  injury.  The  negligence  of  appellant 
in  not  keeping  its  agreement  with  appellee, 
in  delaying  the  shipment  of  the  horse,  and  in 
not  promptly  furnishing  facilities  for  un- 
loading it,  under  the  circumstances  shown, 
was  clearly  the  proximate  cause  of  the  in- 
jury; and  we  cannot  say  as  a  matter  of  law 
that  the  jury  were  wrong  in  finding  that 
the  act  of  appellee  in  taking  the  horse  from 
the  ear  to  the  hospital,  under  the  circum- 
stances under  which  he  was  taken,  was  such 
action  as  any  reasonably  prudent  man 
would  have  taken  under  the  same  circum- 
stances. 

We  recommend  that  the  former  judgment 
of  this  court  be  vacated  and  set  aside,  and 
that  the  judgment  of  the  district  court  be 
affirmed. 

Oalktns  and  Root,  CC,  concur. 

Per  Onrtam! 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  former  judgment  of  this  court 
is  vacated  and  set  aside,  an-i  the  judgment 
of  the  District  Court  is  affirmed- 
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BROOKLYN     UNION     GAS     COMPANY, 
Respt., 

V. 

CITY  OF  NEW  YORK,  Appt. 

(188  N.  Y.  334,  81  N.  E.  141.) 

Gas  —  statutory  rate  — rate  to  manlcl- 
pality. 

A  city  which,  after  the  expiration  of  its 
contract,  continues  to  use  gas  without  en- 
tering into  a  new  one,  cannot,  in  an  action 
against  it  to  recover  at  the  old  rate,  ques- 
tion the  lawfulness  of  that  rate  on  the 
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ground  that  it  is  unreasonable,  where  it  is 
less  than  the  maximum  rate  fixed  by  stat- 
ute for  cities  of  its  class,  as  the  statutory 
rate  must,  as  against  the  consumer,  be 
deemed  reasonable. 

(April  30,  1907.)  " 


C€ue  Hole..  —  Right  to  question  reason- 
ableness of  statutory  rate  for  gas. 

The  decision  in  Bbookltn  Union  Gas  Co. 
V.  New  York,  while  not  expressly  stating 
the  grounds  upon  which  it  is  predicated, 
may,  in  view  of  other  decisions  of  the  same 
court,  properly  be  taken  as  holding,  not 
that  the  reasonableness  of  the  rate  estab- 
lished by  the  legislature  is  not  open  to  re- 
view by  the  courts,  but  that  the  reasonable- 
ness of  the  statutory  rate  may  not  be  re- 
viewed at  the  instance  of  the  consumer.  That 
this  distinction  is  made,  and  the  grounds 
upon  which  it  is  based,  may  be  demon- 
strated by  a  reference  to  the  opinions  ren- 
dered in  the  courts  below. 

Thus,  in  the  brief  opinion  rendered  by 
Gaynor,  J.,  in  116  App.  Div.  69,  100  N.  Y. 
Supp.  625,  it  is  said:  "The  people,  through 
their  representatives  assembled  in  legisla- 
ture, have  the  undoubted  power  to  fix  the 
rate  which  public-service  corporations  shall 
charge  the  public.  That  is  a  legislative 
matter.  If  the  legislature  fix  the  fare  too 
high,  the  people  may  elect  legislative  rep- 
resentatives who  will  lower  it.  The  courts 
have  no  power  to  lower  it.  It  is  not  for 
the  courts  to  upset  what  the  people  do  by 
their  legislative  representatives,  except  in 
the  case  of  a  legislative  act  which  is  con- 
trary to  some  provision  of  the  Constitution, 
of  which  there  can  be  no  pretense  here.  The 
claim  that  the  rate  fixed  by  the  legisla- 
ture is  excessive  is  a  thing  to  be  addressed 
to  the  next  legislature,  not  to  the  courts.  The 
people  speak  through  the  legislature,  every- 
one being  represented  therein,  and  thereby 
voluntarily  bind  themselves  and  all  the 
subdivisions  of  their  government.  The  case 
is  not  one  calling  for  an  extended  discus- 
sion. It  rests  upon  the  fundamental  prin- 
ciple of  representative  government." 

The  point  involved  is  very  clearly  brought 
out  by  the  opinion  rendered  in  the  court 
of  first  instance  by  Burr,  J.  (60  Misc.  460, 
100  N.  Y.  Supp.  670),  who,  after  a  review 
of  the  cases  which  establish  the  right  of 
the  legislature  to  fix  rates  where  a  public 
interest  has  attached,  and  the  power  of  the 
courts  to  determine  whether  or  not  a  rate 
so  fixed  is  unreasonably  low,  comes  to  the 
conclusion  that  the  test  of  the  right  to 
interfere  with  legislative  acts  fixing  rates 
is  whether  any  constitutional  right  of  the 
parties  affected  thereby  is  impaired;  and 
holds  that  no  constitutional  right  of  the 
consumer  is  invaded  by  such  legislation, 
saying:  "As  has  been  seen,  a  rate  which 
would  result  in  forcing  an  individual  or 
corporation  engaged  in  a  business  of  pub- 
lic utility  into  insolvency  would  be  depriv- 
ing him  or  it  of  property  without  just  com- 
pensation and  without  due  process  of  law. 
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APPEAL  by  defendant  pursuant  to  leave 
granted  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court,  Second  de- 
partment, affirming  an  order  of  a  Special 
Term  for  Kings  County,  denying  defend- 
ant's motion  for  leave  to  examine  the  boc^s 
and  papers  of  the  plaintiff  corporation. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Theodore  Connoly  and  Wil- 
Uam  P.  Borr,  with  Mr.  William  B.  Elli- 
son, for  appellant: 

The  reasonableness  of  the  rate  fixed  is 
always  a  question  for  the  court;  and,  al- 
though the  price  of  gas  is  fixed  by  the  leg- 
islature, the  consumer,  as  well  as  the  man- 
ufacturer, may  question  its  reasonableness 
in  the  courts. 

Chicago,  M.  ft  St.  P.  R.  Co.  t.  Minnesota, 
134  U.  S.  461,  33  L.  ed.  970,  3  Inters.  Com. 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Rea- 
gan T.  Fanners'  Loan  &  T.  Co.  154  U.  S. 
362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
660,  14  Sup.  Ct.  Rep.  1047;  Covington  i, 
L.  Tump.  Road  Co.  v.  Sandford,  164  U.  8. 
678,  41  L.  ed.  660,  17  Sup.  Ct.  Rep.  198; 
Smyth  y.  Ames,  169  U.  S.  466,  42  L.  ed. 


819,  18  Sup.  Ct.  Rep.  418;  San  Diego  Land 
&  Town  Co.  ▼.  National  City,  174  U.  8. 
739,  43  L.  ed.  1154,  10  Sup.  Ct.  Rep.  804; 
Griffin  T.  Goldsboro  Water  Co.  122  N.  C. 
206,  41  L.R.A.  240,  30  S.  E.  319;  Redlands, 
L.  ft  C.  Domestic  Water  Co.  v.  Redlands, 
121  Cal.  312,  63  Pac.  791;  Trammell  v. 
Dinsmore,  42  C.  C.  A.  623,  102  Fed.  794; 
Cedar  Rapids  Water  Co.  v.  Cedar  Rapids, 
118  Iowa,  269,  91  N.  W.  1090;  Kennebec 
Water  District  ▼.  Watenrille,  97  Me.  203, 
60  L.R.A.  866,  64  Atl.  13;  Tift  r.  Southern 
R.  Co.  138  Fed.  763. 

The  fixing  of  a  maximum  rate  for  sup- 
plying gas  does  not  give  the  companies  sup- 
plying a  vested  right  to  that  rate. 

Ruggles  V.  Illinois,  108  U.  S.  626,  27  L. 
ed.  812,  2  Sup.  Ct.  Rep.  832;  Railroad  Com- 
mission Cases,  116  U.  8.  307,  29  L.  ed. 
636,  6  Sup.  Ct.  Rep.  334,  388,  1191;  Geor- 
gia R.  ft  Bkg.  Co.  ▼.  Smith,  128  U.  S.  174, 
32  L.  ed.  377,  9  Sup.  Ct.  Rep.  47;  Win- 
chester ft  L.  Turnp.  Road  Co.  v.  Croxton, 
98  Ky.  739,  33  L.R.A.  177,  34  S.  W.  518; 
State  ex  rel.  Atty.  Gen.  v.  Columbus  Gas- 
light ft  Coke  Co.  34  Ohio  St.  672,  32  Am. 
Rep.  390. 


But,  no  matter  how  unreasonable  to  the 
consumer  the  rate  which  the  legislature 
has  prescribed,  has  any  constitutional  right 
of  such  consumer  been  invaded  thereby? 
It  seems  to  me  not.  His  personal  liberty 
has  not  been  invaded,  because  he  is  under 
no  obligation  to  purchase  the  gas.  It  is 
true  that,  in  the  case  of  a  municipal  cor- 
poration like  the  city  of  New  York,  under 
an  obligation  to  its  citizens  to  exercise 
reasonable  care  to  make  its  streets  safe  by 
lighting  the  same,  the  pressure  of  circum' 
sUinoes  might  operate  almost  as  strongly 
as  a  legal  obligation  to  compel  it  to  pur- 
chase gas.  But  still  the  obligation  to  pur- 
chase gas  is  not  a  legal  one.  There  is  no 
absolute  duty  upon  the  consumer  to  take. 
The  city  might  adopt  other  means  of  light- 
ing its  streets,  or  perhaps  take  the  risk  of 
leaving  them  unlignted;  and  the  company, 
in  the  absence  of  a  contract,  could  not  com- 

eel  them  to  purchase  gas.  The  company  is 
}und  to  furnish;  the  city  is  at  liberty  to 
take.  In  the  next  place,  the  defendant,  the 
consumer,  is  deprived  of  no  property  by 
the  statute  in  question.  It  has  no  capital 
invested  which  would  be  destroyed  by  the 
exaction  of  an  unreasonable  rate.  The  mere 
fact  that  it  paid,  in  obedience  to  the  stat- 
ute, a  higher  rate  than  it  thinks  reason- 
able, or  than  a  court,  under  all  the  circum- 
stances, might  think  reasonable,  does  not 
result  in  depriving  it  of  its  property  to  the 
extent  of  the  difference  between  a  reason- 
able rate  and  the  one  fixed,  because  the  use 
of  the  commodity  is  voluntary.  It  is  true 
it  is  the  right  of  the  defendant,  the  con- 
sumer, to  have  gas  furnished  to  it  at  a 
reasonable  rate.  But  this  is  originally  a 
common-law  right,  although  to  some  extent 
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confirmed  by  statute.  But  this  is  not  a  prop- 
erty right  so  long  as  it  is  a  right  in  ex- 
pectancy. So  long  as  the  ri^t  to  be 
charged  a  reasonable  sum  has  not  become 
vested  by  reason  of  services  rendered  prior 
to  the  statute  fixing  the  rates,  it  is  subject 
to  legislative  change.  .  .  .  The  distinc- 
tion between  the  right  of  the  public-utility 
corporation  and  the  consumer  to  review 
legislative  action  fixing  rates  is  that,  in 
the  case  of  the  former,  constitutional  rights 
may  be  affected  by  an  unreasonable  rate. 
In  the  case  of  the  latter,  they  cannot  be. 
The  consumer  is  not  left,  under  such  cir- 
cumstances, at  the  mercy  of  a  public-utility 
corporation.  But  he  must  seek  his  protec- 
tion through  the  legislature,  and  not 
through  the  courts." 

It  was,  however,  strenuously  contended 
by  counsel  that  the  constitutional  rights  of 
the  consumer  were  affected  in  that  tiie  fix- 
ing of  an  arbitrary  price  which  the  con- 
sumer cannot  question  would  be  taking  that 
consumer's  property  without  due  process  of 
law;  and  that  to  deny  him  the  right  of 
judicial  review  would  be  to  deny  the 
equal  protection  of  the  laws.  This  conten- 
tion is  supported  by  expressions  in  various 
opinions,  especially  of  the  United  States 
Supreme  Court,  to  the  effect  that  the  rea- 
sonableness of  a  statutory  rate,  both  as 
regards  the  public-service  corporation  and 
as  regards  the  public,  is  eminently  a  ques- 
tion for  judicial  investigation;  and  that 
such  rates  may  be  unreasonable  as  being 
too  low,  as  well  as  because  they  are  too 
high.  For  such  authorities,  see  cases  cited 
in  appellant's  brief;  especiallv  Griffin  ▼. 
Goldsboro  Water  Co.  122  N.  C.  206.  41  L.R. 
A.  240,  30  S.  E.  319;  Reagan  v.  Farmers' 
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Mr.  'William  N.  Dykman,  for  respond- 
ent: 

The  court  cannot  review  the  legislative 
declaration  that  the  maximum  price  is  rea- 
sonable. 

Munn  T.  Illinois,  94  U.  S.  113,  24  L.  ed. 
77;  Chicago,  B.  ft  Q.  R.  Co.  t.  Iowa  (Chica- 
go, B.  &  Q.  R.  Co.  V.  Cutts)  94  U.  S.  155, 
24  L.  ed.  94;  Peik  ▼.  Chicago  &  N.  W.  R. 
Co.  94  U.  S.  164,  24  L.  «d.  97;  Lake  Shore  ft 
M.  S.  R.  Co.  T.  Smith,  173  U.  8.  684,  43 
L.  ed.  858,  19  Sup.  Ct.  Rep.  666;  People 
V.  Budd,  117  N.  Y.  1,  6  L.R.A.  559,  15  Am. 
St  Rep.  460,  22  N.  E.  670,  143  U.  S.  617, 
36  L.  ed.  247,  4  Inters.  Com.  Rep.  46,  12 
Sup.  Ct.  Rep.  468. 

O'Brien,  J.,  delivered  ti»  opinion  of  the 
court: 

This  action  was  brought  by  the  plaintiff 
against  the  city  of  New  York  to  recover  tite 
sum  of  over  $262,000  for  illuminating  gas 
alleged  to  have  been  furnished  to  the  defend- 
ant by  the  plaintiff  for  the  purpose  of  light- 
ing Uie  public  buildings  and  streets  of  the 
city.  The  price  charged  was  at  the  rate  of 
90  cents  per  1,000  cubic  feet,  and  it  is  al- 


leged on  the  part  of  the  defendant  that  this 
was  an  excessive  and  unreasonable  charge, 
considering  the  expense  of  producing  it  and 
allowing  to  the  plaintiff  a  reasonable  profit. 
An  inspection  of  the  pleadings  discloses 
that  this  is  the  main,  if  not  the  only,  de- 
fense to  the  action. 

The  gas  was  furnished,  as  is  alleged,  be- 
tween the  1st  day  «f  January,  1903,  and 
the  16th  day  of  Karch,  1904.  For  several 
years  prior  thereto  the  plaintiff  had  supplied 
gas  to  the  city,  which  service  was  rendered 
under  written  yearly  contracts  made  through 
public  lettings  conducted  imder  the  provi- 
sions of  the  charter.  A  contract  of  that 
n>>ture  was  made  between  the  plaintiff  and 
defendant  for  the  year  1902,  which  expired 
January  1,  1003.  In  December,  1002,  the 
proper  municipal  officer,  acting  under  the 
provisions  of  the  charter,  advertised  for 
bids  for  the  supply  of  gas  for  the  year  be- 
ginning January  1,  1903,  and  ending  Decem- 
ber 31st  of  that  year.  The  plaintiff  made 
proposals  in  writing,  wherein  was  specified 
the  price,  and  submitted  its  bid  according 
to  the  advertisement.  Its  bid  was  90  cents 
per  1,000  cubic  feet;  but,  when  the  bid  was 


Loan  ft  T.  Co.  164  U.  S.  362,  38  L.  ed. 
1014,  4  Inters.  Com.  Rep.  560,  14  Sup.  Ct. 
Rep.  1047 ;  Covington  ft  L.  Tump.  Road  Co. 
T.  Sandford,  164  U.  S.  678,  41  L.  ed.  660, 
17  Sup.  Ct.  Rep.  198.  Of  these  cases  it 
Was  said  by  Burr,  J.,  in  the  opinion  above 
referred  to,  that  while  such  expressions, 
when  taken  without  reference  to  the  con- 
text, or  to  the  facts  under  consideration, 
might  seem  to  indicate  that  the  violation 
of  constitutional  rights  was  not  the  sole 
ground  of  jurisdiction,  careful  study  of  the 
opinions  showed  that  all  that  was  meant 
tnr  these  expressions  was  that,  if  it  was 
claimed  by  anyone  that  the  rate  was  so  un- 
reasonable as  to  infringe  upon  a  consti- 
tutional right,  the  determination  of  the 
legislature  that  it  did  not  so  infringe  was 
not  final  and  conclusive,  but  the  court  could 
review  the  legislative  action  to  that  extent. 

While  Bbookltn  Union  Gas  Co.  v.  New 
YoBK  is  apparently  the  first  case  in  which 
the  consumer  has  squarely  raised  the  ques- 
tion as  to  his  right  to  question  the  reason- 
ableness of  the  statutory  rate  for  a  public 
commodity,  the  right  of  the  producer  or 
manufacturer  of  gas  to  question  the  reason- 
ableness of  the  statutory  rate  has  been  con- 
sidered by  the  courts  in  the  following  cases: 

In  Capital  City  Gas  Co.  v.  Des  Moines, 
72  Fed.  818,  which  was  an  action  to  have  a 
city  ordinance,  passed  under  legislative 
authority,  and  which  fixed  the  maximum 
price  of  gas,  declared  invalid,  the  court 
said:  "Under  the  later  decisions  of  the  Su- 
preme Court  of  the  United  States,  the  unrea- 
sonableness of  rates  established  by  statute 
or  by  due  municipal  ordinance,  and  whether 
for  common  carriers  or  gas  companies,  is 
a  matter  for  judicial  determination.  .  .  • 
IS  LJLA.(N.S.) 


The  rates  fixed  in  the  statute  or  ordinance 
are  prima  facie  reasonable.  On  the  party 
alleging  that  the  rates  are  not  reasonable 
is  cast  the  burden  of  proving  that  fact.  But 
a  court  of  competent  jurisdiction  is  au- 
thorized to  hear  and  determine  as  to  wheth- 
er the  rates  are  reasonable.  The  court, 
however,  has  no  power  to  fix  rates.  It  may 
not  declare  what  rates  would  be  reason- 
able, and,  by  its  decree,  establish  those 
rates  as  the  rates  to  be  charged.  .  .  . 
The  general  assembly — as  the  lawmaking 
power  of  the  state — ^might  have  enacted  a 
statute  which,  by  its  terms,  would  fix  the 
rates  in  Des  Moines  to  be  charged  for  gas, 
and  the  reasonableness  of  those  rates  would 
be  open  to  judicial  investigation." 

And,  in  Consolidated  Gas  Co.  v.  New 
York,  157  Fed.  849,  the  court,  in  holding 
that  the  reasonableness  of  a  statutory  max- 
imum rate  for  gas  was  subject  to  judicial 
question,  quoted  from  the  United  States 
Supreme  Court  as  follows:  It  is  both  the 
power  and  the  duty  (of  the  courts)  to 
inquire  whether  a  body  of  rates  prescribed 
by  a  legislature  or  a  commission  is  unjust 
or  unreasonable,  and  such  as  to  work  a  prac- 
tical destruction  to  property;  and,  if  found 
so  to  be,  to  restrain  its  operation." 

And  again,  in  People's  Gaslight  ft  Coke 
Co.  v.  Hale,  94  111.  App.  406,  it  was  held 
that  it  was  within  the  province  of  the  courts 
to  determine  whether  or  not  the  gas  rates 
established  by  statute  or  municipal  ordi- 
nances are  reasonable,  when  that  question 
is  properly  presented;  but  that  they  have 
no  power  to  fix  such  rates  under  any  cir- 
cumstances. 
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opened,  a  controveraj  seems  to  hare  arisen 
between  the  plaintiff  and  some  of  the  mu- 
nicipal officers  in  relation  to  the  price,  and 
the  result  was  that  the  bid  was  neither  ac- 
cepted nor  rejected  until  about  the  8th 
day  of  December,  1903,  when  the  plaintiff 
was  notified  that  the  bids  were  rejected. 
No  further  attempt  was  made  by  the  city 
to  enter  into  a  formal  contract  for  the  sup- 
ply of  gas,  but  it  still  continued  to  use, 
and  the  plaintiff  to  supply,  the  gas  as  be- 
fore. This  resulted  in  the  controversy  in 
question. 

In  February,  1006,  the  defendant  present- 
ed a  petition  to  the  court,  praying  that  an 
order  be  granted  allowing  the  defendant 
to  make  an  inspection  and  iuTcntory  of  the 
plaintiiT's  plant,  an  examination  of  its 
books,  records,  and  documents  showing  the 
cost  of  coal  or  other  raw  material,  the 
wages  and  salaries  paid,  the  amount  of 
moneys  invested,  and  the  present  value  of 
its  plant,  and  all  other  items  of  expendi- 
tures and  receipts  pertaining  to  the  cost  of 
production  and  distribution  of  gas  during 
the  period  in  question;  it  being  alleged 
that  such  facts  were  necessary  as  bearing 
on  the  question  of  the  reasonableness  of 
the  charge.  The  court,  at  special  term,  de- 
nied the  application,  and  the  order  was  af- 
firmed at  the  appellate  division  (115  App. 
Div.  69,  100  N.  y.  Supp.  625),  but  permis- 
sion was  given  to  appeal  to  this  court  (US 
App.  Div.  908,  101  N.  Y.  Supp.  1114),  and 
two  questions  were  certified  for  our  con- 
sideration, viz.: 

"I.  In  this  action  can  the  defendant  ques- 
tion the  lawfulness  of  the  price  charged  for 
gas  furnished  and  consumed  by  it,  on  the 
ground  that  such  price  is  in  excess  of  the 
fair  and  reasonable  value? 

"2.  Is  the  actual  cost  to  the  plaintiff  of 
the  production  and  distribution  of  the  gas 
a  material  fact  in  the  controversy?" 

The  answers  to  the  questions  certified  de- 
pend upon  the  construction  of  a  statute,  the 
material  part  of  which  is  as  follows:  "In 
any  city  in  this  state  having  a  population  of 
800,000  or  over,  no  corporation  or  person 
shall  charge  for  illuminating  gas  a  sum  to 
exceed  $1.25  per  1,000  feet,  and  such  gas 
shall  have  an  illuminating  power  of  not  less 
than  20  sperm  candles,  of  6  to  the  pound, 
and  burning  at  the  rate  of  120  grains  of 
spermaceti  per  hour,  tested  at  a  distance 
of  not  less  than  1  mile  from  the  place  of 
manufacture,  by  a  burner  consuming  6  cu- 
bic feet  of  gas  per  hour,  and  shall  comply 
with  the  standard  of  purity  now  or  here- 
after established  by  law.  .  .  .  Trans- 
portation Corporations  Law,  Laws  1890, 
chap.  666,  p.  1149,  f  70. 

The  learned  corporation  counsel  contends 
that  this  statute  simply  prescribes  a  max- 
16  LJl.A.(N.S.) 


imum  figure  beyond  which  it  is  not  lawful 
for  the  plaintiff  to  pass  in  presenting  bills 
for  gas,  that  it  does  not  preclude  the  city 
in  this  action  from  contesting  the  question 
whether  the  price  charged  is  reasonable  or 
not,  and  that  the  ciiy  is  entitled  to  show, 
if  it  can,  by  the  proposed  examinativi,  that 
the  reasonable  price  of  gas  is  much  less 
than  90  cents  per  1,000  cubic  feet.  We  do  not 
think  that  this  contention  can  be  sustained. 
Counseld  have  presented  elaborate  arguments 
on  this  question  and  numerous  authorities 
have  been  cited,  which  need  not  be  referred 
to.  The  question,  we  think,  is  a  very 
simple  one.  The  plaintiff  is  seeking  to  re- 
cover for  gas  furnished  at  the  rate  of  90 
cents  per  1,000  cubic  feet,  while  the  statute 
permitted  it  to  charge  more,  if  it  thought 
wise  to  do  so  in  a  business  sense.  The  leg- 
islature intended  and  did  by  this  statute 
regulate  the  price  of  gas  in  the  borough  of 
Brooklyn.  It  established  a  maximum  price 
which  might  be  charged.  Whatever  price 
the  legislature  permuted  the  plaintiff  to 
charge  must  be  deemed  to  be  reasonable, 
and  hence  a  charge  of  any  sum  below  the 
maximum  of  ^1.25  must  be  deemed  and 
taken  to  be  a  reasonable  charge.  Whep  the 
price  of  a  commodity  is  established  by  law, 
it  is  not  competent  for  the  party  purchas- 
ing it  to  resist  payment  on  the  ground  that 
the  law  has  permitted  the  seller  to  make 
an  unreasonable  charge.  Hence,  when  the 
plaintiff  furnished,  and  the  defendant  re- 
ceived and  used,  the  gas,  the  latter  was  pre- 
cluded by  statute  from  raising  any  contro- 
versy such  as  this  with  respect  to  the  rea- 
sonableness of  the  charge.  In  other  words, 
the  charge  must,  in  view  of  the  statute,  be 
deemed  reasonable. 

The  order  appealed  from  should  be  af- 
firmed with  costs,  and  the  questions  certi- 
fied answered  in  the  negative. 

Cnllen,  Ch.  J.,  and  Edward  T.  Bart- 
lett,  Haight,  Vnnn,  Hlscock,  and  Chase, 
JJ.,  concur. 


VNITBD     STATES    CIRCUIT    COURT 
OF  APPEALS,    SECOND   CIRCUIT. 

BOBBS-MERRILL  COMPANY,  Appt, 
▼. 

ISADORE  STRAUS  et  at. 
(77  C.  0.  A.  607,  147  Fed.  15.) 

Copyright  —  common     law  —  statutory. 

1.  The  owner  of  a  manuscript  surrenders 
his  common-law  right  of  restricted  publica- 
tion upon  compliance  with  the  requirementa 
for  a  statutory  copyright. 

Same  —  price. 

2.  The  statutory  copyright  does  not  confer 
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the  right  to  control  the  price  at  which  cop- 
ies of  a  book  shall  be  sold. 
Same  —  scope. 

3.  Protection    against    multiplication    of 
eopies  and  the  incidents  thereof  is  the  only 
protection  afforded  hj  the  copyright  law. 
Same  —  statute  —  strict   construction. 

4.  The  statute  conferring  the  copyright  is 
in  derogation  of  the  common-law  right,  and 
to  be  strictly  construed. 

Same  —  violation  of  Instructions. 

6.  A  sale  by  a  dealer  of  a  lawfully  printed 
copy  of  a  copyrighted  volume  at  a  price  be- 
low that  named  by  the  publisher  is  not,  in 
the  absence  of  any  contract,  condition,  or 
provisions  for  forfeiture,  an  infringement 
of  the  copyright  law. 
Same  ^  remedy. 

6.  A  notice  by  a  boolc  publisher  to  deal- 
ers that  the  book  must  not  be  sold  at  less 
than  a  specified  net  retail  price,  violation 
of  which  will  be  treated  as  infringement  of 
the  copyright,  will  not  entitle  the  publisher 
to  an  injunction  and  accounting  against  a 
dealer  who  does  not  obey  the  notice,  on  the 
theory  that  purchase  of  books  completed  a 
contract  to  maintain  the  price,  since  the  only 
penalty  which  he  can  be  assumed  to  have  as- 
sented to  is  the  stated  one  of  having  his 


act  treated  as  an  infringement  of  the  copy- 
right law. 

(June  16,  190G.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York  dis- 
missing a  bill  filed  to  enjoin  the  alleged  in- 
fringement of  a  copyright  and  for  an  ac- 
counting.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Wallace,  Townsend,  and 
Coxe,  Circuit  Judges. 

Messrs.  Frank  H.  Piatt  and  W.  H.  H. 
H.  Miller  for  appellant. 

Mr.  Jobn  Q.  Carlisle  for  appellees. 

Townsend,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  material  facts  herein  are  undisputed, 
and  are  as  follows:  Complainant  is  an  In- 
diana corporation  engaged  in  the  business  of 
publishing  and  selling  books;  it  was  the 
owner  and  proprietor  of  a  novel  entitled 
"The  Castaway,"  by  Hallie  Erminie  Rives, 
which  it  caused  to  be  duly  copyrighted  and 


Caae  Kote.  —  Right  to  fix  retail  price  of 
boofe  as  incident  of  copyright. 

The  Supreme  Court  of  the  United  States 
(210  U.  S.  339,  52  L.  ed.  — ,  28  Sup.  Ot. 
Rep.  722),  in  affirming  the  above  case,  said : 
"In  our  view  the  copyright  statutes,  while 
protecting  thetowner  of  the  copyright  in  his 
right  to  multiply  and  sell  his  production,  do 
not  create  the  right  to  impose,  by  notice, 
such  as  is  disclosed  in  this  case,  a  limitation 
at  which  the  book  shall  be  sold  at  retail  by 
future  purchasers,  with  whom  there  is  no 
privity  of  contract.  This  conclusion  is 
reached  in  vie%v  of  the  language  of  the  stat- 
ute, read  in  the  light  of  its  main  purpose 
to  secure  the  right  of  multiplying  copies  of 
the  work, — a  right  which  is  the  special  cre- 
ation of  the  statute.  True,  the  statute  also 
secures,  to  make  the  right  of  multiplication 
effectual,  the  sole  right  to  vend  copies  of  the 
book,  the  production  of  the  author's  thought 
and  conception.  The  owner  of  the  copyright 
in  this  case  did  sell  copies  of  the  book  in 
quantities  and  at  a  price  satisfactory  to  it. 
It  has  exercised  the  right  to  vend.  What  the 
complainant  contends  for  embraces  not  only 
the  right  to  sell  the  copies,  but  to  qualify 
the  title  of  a  future  purchaser  by  the  reser- 
vation of  the  right  to  have  the  remedies  of 
the  statute  against  an  infringer  because  of 
the  printed  notice  of  its  purpose  so  to  do 
unless  the  purchaser  sells  at  a  price  fixed  in 
the  notice.  To  add  to  the  right  of  exclusive 
sale  the  authority  to  control  all  future  re- 
tail sales  by  a  notice  that  such  sales  must 
be  made  at  a  fixed  sum  would  give  a  right 
not  included  in  the  terms  of  the  statute, 
and,  in  our  view,  extends  its  operation,  by 
construction,  beyond  its  meaning,  when  in- 
16  L.R.A.(N.S.)      .  . 


terpreted  with  a  view  to  ascertaining  the 
legislative  intent  in  its  enactment." 

The  case  of  Bobbs-Merrill  Co.  T.  Snellen- 
burg,  131  Fed.  630,  is  identical,  in  both  its 
facts  and  holding,  with  Bobbs-Mebbill  Co. 
V.  Straus. 

Where  there  was  no  proof  of  any  reserva- 
tion of  right  in  a  copyright  of  certain  publi- 
cations by  their  owner,  or  of  an  agreement 
by  dealers  from  whom  the  defendant  pur- 
chased, to  abide  by  the  rules  adopted  by  an 
association  of  publishers  to  maintain  prices, 
or  of  any  wrongful  attempt  on  the  defend- 
ant's part  to  induce  its  vendors  to  break  any 
contract  with  such  publishers,  the  defend- 
ant's sales  of  such  publications  for  less 
than  the  price  established  by  such  associa- 
tion did  not  constitute  a  contributory  in- 
fringement of  the  copyright.  Scribner  v. 
Straus,  78  C.  C.  A.  122,  147  Fed.  28,  Af- 
firmed in  210  U.  S.  352.  52  L.  ed.  — ,  28 
Sup.  Ct.  Rep.  735. 

In  the  absence  of  notice  on  the  part  of  the. 
defendant,  a  wholesale  bookseller,  of  a  con- 
tract between  the  complainant,  the  author  of 
a  book,  and  his  sales  agents,  who  purchased 
such  books  from  the  author  as  they  might 
sell,  to  sell  by  subscription  only,  and  not  to 
the  trade,  for  the  full  retail  price,  the  de- 
fendant will  not  be  restrained  from  selling,  or 
advertising  for  sale,  books  purchased  from 
such  agents,  at  any  price  the  defendant  may 
see  fit,  although  less  than  that  fixed  by  such 
contracts;  it  not  appearing  that  the  defend- 
ant tried  to  induce  the  agents  to  sell  the 
books,  or  to  break  any  contract;  the  au- 
thor's remedy  being  against  the  agents  for 
a  violation  of  their  contracts.  Clemens  ▼. 
Estes,  22  Fed.  890. 
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published.  On  each  copy  of  the  published 
book  was  printed,  on  the  page  following 
the  title  page,  the  following  notice: 

The  price  of  this  book  at  retail  is  $1  net 

No  dealer  is  licensed  to  sell  it  at  a  less 

price,  and  a  sale  at  a   less   price  will  be 

treated  as  an  infringement  of  the  copyright. 

The  Bobbs-Merrill  Company. 

The  defendants  purchased  copies  of  said 
book  for  sale  at  retail,  90  per  cent  of  which 
were  purchased  at  wholesale  at  a  rebate 
from  the  retail  price  of  about  40  per  cent, 
the  wholesalers  and  the  defendants  knowing 
that  the  book  was  copyrighted,  and  knowing 
of  the  printed  notice.  It  is  admitted  that 
none  of  the  wholesalers  were  required  to  en- 
force a  compliance  with  the  terms  of  such 
notice  by  retail  dealers,  or  to  restrict  their 
sales  to  such  retail  dealers  only  as  would 
agree  to  observe  the  terms  of  said  notice. 
The  defendants  sold  copies  of  said  book  at 
the  uniform  retail  price  of  80  cents  a  copy. 
Complainant  has  brought  this  suit,  claiming 
infringement  of  its  copyright,  to  restrain 
defendants  from  selling  the  book  at  any  price 
other  than  that  fixed  in  the  notice,  and  ask- 
ing for  an  accounting. 

The  defenses  material  to  this  discussion 
are  that  the  acts  complained  of  do  not  con- 
stitute a  violation  of  the  rights  secured  to 
complainant  by  the  statutes  relating  to  copy- 
right, and  that  complainant's  remedy,  if 
any,  is  at  law,  and  not  in  equity. 

The  general  question  argued  is  as  to  the 
right  of  a  proprietor  of  a  copyright  book,  by 
affixing  to  each  copy  sold,  a  notice  that  no 
dealer  is  licensed  to  sell  it  at  less  than  a 
specified  price,  and  that  "a  sale  at  a  less 
price  will  be  treated  as  an  infringement  of 
the  copyright,"  to  maintain  an  action  in 
equity  against  a  defendant  who  buys  the 
book,  with  knowledge  of  the  restrictive 
terms,  for  the  purpose  of  selling  it  at  a  re- 
duced price,  and  who  actually  sells  it  below 
the  price  specified  in  the  notice. 

The  argument  on  the  one'hand  is  that  the 
copyright  statute  gives  to  the  proprietor  the 
exclusive  right  of  "vending"  the  book,  and, 
consequently,  empowers  him  to  exercise  that 
right,  under  such  restrictions  as  he  chooses 
to  affix  to  its  exercise,  by  a  general  notice 
of  rights  asserted  under  the  copyright  law, 
and  that  a  purchaser  who  buys  the  book 
with  notice  of  the  restriction  acquires  only  a 
qualified  right,  and  becomes  an  infringer 
when  he  disregards  the  restriction.  In  other 
words,  the  argument  is  that  the  purchaser 
becMnes  merely  a  licensee,  and,  when  he  dis- 
regards Uie  terms  of  his  license,  becomes  a 
user  without  authority,  and  may  be  enjoined 
against  infringement  of  copyright. 

The  argiunent  on  the  other  hand  is  that 
IS  L.R.A.(N.S.) 


the  copyright  statute  only  gives  to  the  pro- 
prietor the  exclusive  right  of  vending  which 
inheres  at  common  law  to  every  owner  of 
property,  whether  tangible  or  incorporeal, 
and,  when  he  exercises  it,  confers  on  the 
purchaser  the  ordinary  incidents  of  owner- 
ship of  personal  property,  among  which  is 
the  right  of  alienation,  or  to  do  what  he 
pleases  with  his  own;  and  that  the  owner 
of  the  copyright  cannot,  by  such  a  notice, 
separate  the  right  of  alienation  from  the 
property,  so  that  it  will  remain  in  him, 
while  the  general  right  of  property  passes 
to  a  purchaser  from  his  vendee,  and  especial- 
ly when  tiie  original  vendee  is  under  no  ob- 
ligation to  enforce  said  terms  upon  subse- 
quent purchasers,  and  in  the  absence  of 
proof  of  assent  by  such  purchasers  to  said 
terms. 

The  contention  by  complainant  of  a  right 
of  restricted  publication,  such  as  is  here 
sought,  disregards  the  fundamental  distinc- 
tion between  the  common-law  right  of  lit- 
erary property,  commonly  called  common- 
law  copyright,  and  copyright  under  the  stat- 
ute. "A  copyright  is  an  incorporeal  right  to 
print  and  publish.  Ager  v.  Murray,  105 
U.  S.  126,  26  L.  ed.  942.  It  is  a  property  ia 
notion,  without  corporeal,  tangible  sub- 
stance. Millar  v.  Taylor,  4  Burr.  2303. 
This  property  is  a  different  and  independent 
right,  detached  from  the  corporeal  property 
out  of  which  it  arises.  Stephens  v.  Cady, 
14  How.  628,  14  L.  ed.  628.  Each  of  these 
is  capable  of  existing  and  being  owned  and 
transferred  independent  of  the  other.  Stev- 
ens V.  Gladding,  17  How.  447,  15  L.  ed.  165." 
Werckmeister  v.  American  Lithographic  Co. 
68  L.R.A.  601,  60  C.  C.  A.  553,  656,  134  Fed. 
321,  323,  324.  "The  property  of  an  author 
in  his  intellectual  production  is  absolute 
until  he  voluntarily  parts  with  all  or  some 
of  his  rights.  There  is  no  principle  of  law 
by  which  he  can  be  compelled  to  publish  it 
or  to  permit  others  to  enjoy  it.  He  has  a 
right  to  exclude  all  persons  from  ita  enjoy- 
ment; and,  when  he  chooses  to  do  so,  any 
use  of  the  property  without  his  consent  is  a 
violation  of  his  rights.  He  may  admit  one 
or  more  persons  to  its  use,  to  the  exclusion 
of  all  others;  and,  in  doing  so,  he  may  re- 
strict the  uses  which  shall  be  made  of  it.  He 
may  give  a  copy  of  his  manuscript  to  an- 
other person,  without  parting  with  his  liter- 
ary property  in  it.  He  may  circulate  copies 
among  his  friends,  for  their  own  personal 
enjoyment,  without  giving  them  or  others 
the  right  to  publish  such  copies."  Drone, 
Copyright,  pp.  102,  103. 

The  argument  of  complainant  rests  upon 
an  assumed  identity  of  common-law  rights 
and  statutory  copyright.  But  in  this  view 
we  think  it  is  in  error.  "The  two  rights  do 
not  coexist  in  the  same  composition;  when 
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tatutory  right  begins,  the  common-law 
ends.  Botli  may  be  defeated  by  publi- 
1."  Drone,  Copyright,  p.  100. 
owner  of  the  common-law  copyright 
perpetual  right  of  property  and  the 
ive  right  of  first  general  publication, 
lay,  prior  thereto,  enjoy  the  benefit  of 
dieted  publication  without  forfeiture 
right  of  general  publication.  Thus, 
ly  communicate  the  contents  of  his 
mder  restrictions  without  forfeiture  of 
'ht.  This  communication  of  contents 
restriction,  known  as  a  restricted  or 
1  publication,  is  illustrated  by  lec- 
to  classes  of  students,  dramatic  per- 
ices  before  a  select  audience,  exhibi- 
>f  paintings  in  private  galleries,  pri- 
rculation  of  copies  of  manuscript,  etc. 
neister  v.  American  Lithographic  Co. 
"The  copies  which  were  given  to  the 
rs  of  the  committee  on  ceremonies 
a  so-called  'Literary  Committee'  were 
id  to  them  solely  to  enable  them  to 
whether  the  poem  was  one  suitable 
irthy  of  their  acceptance  as  the  ode 
delivered  at  the  opening  exercises, 
delivery  of  copies  of  a  literary  pro- 
is  not  a  publication,  and  could  not 
>e  the  owner's  common-law  rights. 
«  v.  Crittenden,  4  McLean,  300,  Fed. 
).  1,082;  Bartlett  v.  Crittenden,  5 
,  32,  Fed.  Cas.  No.  1,076."  Press 
.  v.  Monroe,  61  L.R.A.  353,  19  C.  C. 
38  U.  S.  App.  410,  73  Fed.  196. 
e  other  hand,  the  surrender  of  the 
tl  right  is  a  condition  precedent  to 
yment  of  statutory  copyright.  The 
■law  right  is  lost  by  the  general  pub- 
or  unrestricted  sale  of  a  single  copy, 
ute  protects  the  owner  in  the  unre- 
publication  and  sale  of  all  copies 
he  term  of  the  copyright. 
ight  to  copyright,  which  exists  at 
law,  has  been  superseded  by  stat- 
Imes  V.  Hurst,  174  U.  S.  82,  43  L. 
19  Sup.  Ct.  Rep.  606.  Where  the 
the  common-law  copyright  elects  to 
e  the  protection  of  the  statute  for 
he  common  law,  he,  upon  publica- 
idons  or  surrenders  his  common-law 
icluding  said  right  of  limited  pub- 
n  exchange  for  the  statutory  right, 
lusive  right  to  multiply  copies.  He 
lave,  at  the  same  time,  the  benefit 
>pyright  statute,  and  also  retain 
common-law  right.  No  prop- 
better  settled  than  that  a  statutory 
operates  to  devest  a  party  of  the 
iw  right."  Jewelers'  Mercantile 
.  Jewelers'  Weekly  Pub.  Co.  155 
,  247,  41  L.R.A.  846,  63  Am.  St. 
49  N.  E.  872. 

tute  does  not  permit  the  owner  of 
ght,  by  attempted  restrictions  up 
(N.to.) 


on  the  use  of  copies,  to  retain  in  himself  for- 
ever the  common-law  right  of  first  publica- 
tion. Jewelers'  Mercantile  Agency  v.  Jew- 
elers' Weekly  Pub.  Co.  supra.  The  peculiar 
right  conferred  by  statutory  copyright  is  to 
multiply  copies  after  publication,  to  the 
exclusion  of  others.  Palmer  v.  DeWitt,  47 
N.  Y.  632,  636,  7  Am.  Rep.  480.  "Copy- 
right may  be  defined  as  the  sole  and  ex- 
clusive liberty  of  multiplying  copies  of  an 
original  work  of  composition."  Copinger, 
Copyright,  3d  ed.  1.  This  right  was  not  re- 
served by  the  common  law.  Wheaton  v. 
Peters,  8  Pet.  691  (726,  Appx.)  8  L.  ed. 
1055  (1106,  Appx.).  The  common-law  right 
of  first  publication  and  its  incident  of  re- 
stricted publication  were  sufficient  for  the 
protection  of  authors  prior  to  the  invention 
of  printing.  Thereafter,  when  the  substan- 
tial profit  to  be  derived  from  literary  prop- 
erty consisted  in  the  multiplication  of  copies 
by  printing,  the  statutory  protection  was 
substituted  for  the  common-law  protection, 
upon  the  condition  precedent  of  the  surren- 
der of  the  common-law  right.  That  this 
is  the  sole  right  conferred  by  statute,  as 
distinguished  from  such  common-law  rights 
as  inhere  in  the  ownership  of  other  property, 
is  evident  from  the  language  of  the  stat- 
utes, and  from  the  decisions. 

Section  4052,  U.  S.  Rev.  Stat.  [U.  S.  Comp. 
Stat.  1901,  p.  3406],  provides  that  the  au- 
thor of  a  book,  his  executors,  administrators, 
or  assigns,  shall  have  "the  sole  liberty  of 
printing,  reprinting,  publishing,  completing, 
copying,  executing,  finishing,  and  vending 
the  same." 

Section  4964,  Rev.  Stat.  [U.  S.  Comp. 
Stat.  1901,  p.  3413],  provides  as  follows: 
"Every  person  who,  after  the  recording  of 
the  title  of  any  book  and  the  depositing  of 
two  copies  of  such  book,  as  provided  by  this 
act,  shall,  contrary  to  the  provisions  of  this 
act,  within  the  term  limited,  and  without  the 
consent  of  the  proprietor  of  the  copyright 
first  obtained  in  writing,  signed  in  the  pres- 
ence of  two  or  more  witnesses,  print,  publish, 
dramatize,  translate,  or  import,  or,  knowing 
the  same  to  be  so  printed,  published,  dram- 
atized, translated,  or  imported,  shall  sell 
or  expose  to  sale  any  copy  of  such  book, 
shall  forfeit  every  copy  thereof  to  such  pro- 
prietor, and  shall  also  forfeit  and  pay  such 
damages  as  may  be  recovered  in  a  civil  ac- 
tion by  such  proprietor  in  any  court  of  com- 
petent jurisdiction." 

There  are  many  decisions  and  dicta  which 
assert  and  support  the  view  that  the  pecul- 
iar statutory  protection  granted  to  the  au- 
thor or  proprietor  is  the  right  of  multipli- 
cation of  copies.  "The  copyright  is  an  ex- 
clusive right  to  the  multiplication  of  the 
copies,  for  the  benefit  of  the  author  or  his 
assigns,  disconnected  from  the  plate,  or  any 
49 
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other  physical  existence.  It  is  an  incorpo- 
real right  to  print  and  publish  the  map,  or. 
as  said  by  Lord  Mansfield  in  Millar  ▼.  Tay- 
lor, 4  Burr.  2396,  'a  property  in  notion,  and 
has  no  .  corporeal,  tangible  substance.' " 
Stephens  v.  Cady,  14  How.  628,  530,  14  L.  ed. 
628;  Stevens  t.  Gladding,  17  How.  447,  16 
L.  ed.  155.  "A  copyright  secures  the  pro- 
prietor against  the  copying,  by  others,  of 
the  original  work."  Johnson  t.  Donaldson, 
18  Blatchf.  287,  3  Fed.  22. 

A  diotum  of  the  Supreme  Court  in  Perris 
V.  Hexamer,  99  U.  S.  674,  25  L.  ed.  308,  is  as 
follows:  "A  copyright  gives  the  author  or 
the  publisher  the  exclusive  right  of  multi- 
plying copies  of  what  he  has  written  or 
printed.  It  follows  that,  to  infringe  this 
right,  a  substantial  copy  of  the  whole  or  of 
a  material  part  must  be  produced." 

In  Henry  Bill  Pub.  Co.  v.  Smythe  (C.  C.) 
27  Fed.  914.  it  is  held  that,  where  the  owner- 
ship of  a  particular  copy  is  parted  with,  the 
transferee  cannot,  by  restrictive  notices,  be 
deprived  of  the  ordinary  incidents  of  alien- 
ation attached  to  the  particular  copy.  "The 
law  of  copyright  also  gives  privileges  to 
authors  and  publishers  that  do  not  pertain 
to  property  which  anybody  may  make  and 
sell  if  he  can;  but,  even  under  the  law  of 
copyright,  when  the  owner  of  a  copyright, 
and  of  a  particular  copy  of  a  book  to 
which  it  pertains,  has  parted  with  all 
his  title  to  the  book,  and  has  con- 
ferred an  absolute  title  to  it  upon  a  pur- 
chaser, he  cannot  restrict  the  right  of  alien- 
ation, which  is  one  of  the  incidents  of  own- 
ership in  personal  property."  Garst  v.  Hall 
&  L.  Co.  179  Mass.  588,  591,  65  L.R.A.  631, 
61  N.  E.  219. 

In  Harrison  v.  Maynard,  M.  &  Co.  10  C. 
C.  A.  17,  26  U.  S.  App.  99,  61  Fed.  689,  this 
court  held  as  follows:  "The  owner  of  a 
copyright,  who  has  transferred  the  title  to 
copyrighted  books  under  an  agreement  re- 
stricting their  use,  cannot  restrain,  by  vir- 
tue of  the  copyright  statutes,  sales  of  said 
books,  in  violation  of  the  agreement;  he  is 
confined  to  bis  remedies  for  the  breach  of 
contract." 

This  case  is  cited  with  approval  in  the 
opinion  of  the  circuit  court  of  appeals  for 
the  seventh  circuit  in  Doan  v.  American 
Book  Co.  46  C.  C.  A.  42,  105  Fed.  772.  To 
the  same  effect  is  the  decision  in  the  suit  by 
this  complainant  against  Snellenburg  (C. 
C.)   131  Fed.  530. 

The  ccHnplainant  herein  is  attempting,  by 
a  mere  notice,  to  import  into  the  statutory 
copyright  a  right  of  limited  publication  or 
of  restriction  upon  use,  which  was  abandoned 
by  virtue  of  the  surrender  of  the  common- 
law  copyright. 

Counsel  for  complainant  argues  as  fol- 
lows :  "To  justify  their  sale  by  the  proprie- 
16  L.R.A.(N.S.) 


tor's  publication  of  the  books,  defendants 
must  show  an  unqualified  and  absolute  pub- 
lication. But  there  was  no  unqualified  pub- 
lication, offer,  or  distribution  of  'The  Casta- 
way.' It  was  offered  and  published  subject 
to  the  restrictions  and  limitations  expreued 
in  the  notice." 

We  cannot  assent  to  the  latter  assertion. 
We  think,  in  view  of  the  foregoing  consid- 
ations,  that  there  was  an  unqualified  and 
absolute  publication  and  a  surrender  of  the 
right  of  restricted  publication  when  the  own- 
er of  the  book  complied  with  the  statutory 
requirements,  and  thus  acquired  the  right  to 
notify  the  public  of  its  exclusive  right  to  the 
multiplication  of  copies. 

Counsel  for  complainant  contends  that  S 
4964  of  the  statutes,  providing  for  a  penalty 
for  infringement  of  copyright,  has  no  bear- 
ing on  this  question  because  there  may  be 
infringements  of  the  copyright  law  by  a  sale 
of  a  book  lawfully  printed  or  lawfully  im- 
ported. While  there  are  some  obiter  dicta 
which  would  seem  to  support  this  conten- 
tion, we  can  find  no  decision  to  that  effect 
On  the  contrary,  the  decisions  already  quoted 
indicate  that  the  protection  against  multi- 
plication of  copies  and  the  incidents  thereof 
constitute  the  only  protection  afforded  by 
the  statute.  Section  4962  of  the  statutes, 
giving  the  owner  of  the  copyright  the  right 
to  copy  and  vend  the  copyrighted  article, 
contains  no  suggestion  of  any  right  either  of 
restricted  sale  or  restricted  publication.  But 
the  argument  of  complainant  is  stated  as 
follows:  "These  references  to  the  contro- 
versy as  to  the  common-law  rights  of  au- 
thors after  publication  are  sufficient  to  show 
that  the  copyright  statutes  have  not  cre- 
ated new  and  extraordinary  rights  of  prop- 
erty which  did  not  previously  exist,  but  are 
rather  declaratory  of  the  common  law,  in 
a  sense  derogatory  of  the  common  law,  sinoe 
the  statutes  give  the  right  only  a  limited 
duration." 

That  this  view  is  inaccurate  is  sufficiently 
shown  by  many  decisions.  Thus,  in  Wheat- 
on  V.  Peters,  8  Pet.  591,  8  L.  ed.  1055,  the 
court  says:  "Congress,  then,  by  this  act, 
instead  of  sanctioning  an  existing  right,  as 
contended  for,  created  it." 

In  Stevens  v.  Gladding,  supra,  the  court 
says :  "There  being  no  common  law  of  copy- 
right in  this  country,  whatever  rights  are 
possessed  by  the  proprietor  of  the  copyright 
must  be  derived  from  some  grant  thereof  in 
some  act  of  Congress,  either  nominatim  or 
by  a  satisfactory  implication." 

In  Re  Brosnahan,  4  McCrary,  I,  18  Fed. 
62.  Judge,  afterwards  Mr.  Justice,  Miller, 
said:  "The  sole  object  and  purpose  of  the 
laws  which  constitute  the  patent  and  copy- 
right system  is  to  give  to  the  author  and 
the  inventor  a  monopoly  of  what  he  has  writ- 
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ten  or  discoyered.  That  no  one  else  shall 
make  or  use  or  sell  his  writings  or  bis  in- 
vention without  his  permission;  and  what 
is  granted  to  him  is  the  exclusive  right;  not 
the  abstract  right,  but  the  right  in  him  to 
the  exclusion  of  everybody  else." 

The  fallacy  of  complainant's  argument 
lies  in  disregarding  the  peculiar  common-law 
right  of  literary  property,  namely,  the  right 
of  first  publication,  and  the  right  to  re- 
stricted publication,  and  the  condition  pre- 
cedent to  the  enjoyment  of  the  statutory 
right,  namely,  the  surrender  of  such  com- 
mon-law right  by  a  general  publication.  If 
the  statutory  owner  desires,  after  publica- 
tion, to  control  the  lawfully  published  copies, 
such  control  can  only  be  secured  by  means 
of  positive  contract  or  conditions,  so  accept- 
ed by  the  party  to  be  charged,  or  so  brought 
to  his  knowledge  that  it  would  be  inequitable 
to  permit  him  to  violate  them.  But,  while 
this  right  might  be  protected  at  law  or  en- 
forced by  a  court  of  equity,  it  is  not  a  stat- 
utory right,  but  a  common-law  right,  at- 
tached generally  to  the  ownership  of  all  spe- 
cies of  property.  Keeler  v.  Standard  Fold- 
ing Bed  Co.  157  U.  S.  650,  39  L.  ed.  848,  15 
Sup.  Ct.  Bep.  738. 

Furthermore,  no  right  of  license  in  case 
of  a  sale  is  conferred  by  the  statute.  As 
Judge,  afterwards  Mr.  Justice,  Jackson,  says 
in  United  States  v.  American  Bell  Teleph. 
Co.  (C.  C.)  29  Fed.  17,  43:  "The  right  of 
the  patent  owner  to  permit  or  license  the 
use  of  the  invention  is  not  the  creature  of 
the  Federal  franchise  or  statute,  but  of  the 
common  law." 

Counsel  for  complainant,  quoting  from  the 
opinion  of  the  court  below,  that  "the  copy- 
right statutes  could  not  be  invoked  to  con- 
trol the  retail  trade  of  books,  the  title  to 
which  the  copyright  owner  has  transferred," 
says  as  follows:  "If,  by  the  words  'the  title 
to  which  the  copyright  owner  has  trans- 
ferred,' is  meant  that  he  has  transferred  the 
same  without  limitation,  the  proposition  is 
not  questioned ;  but  if  it  be  meant  that  the 
owner  of  the  copyright  cannot  prescribe  lim- 
itations upon  which  the  books  may  be  sold 
in  the  trade,  then  we  deny  the  proposition, 
and  we  say  it  is  directly  at  variance  with 
the  cases  above  cited,  touching  the  subject, 
for  they  all  proceed  upon  the  basis  that,  as 
against  a  party  who  has  sold  or  is  selling 
in  violation  of  the  terms  prescribed  by  the 
owner  of  the  copyright,  an  injunction  may 
issue." 

We  have  already  shown  that  the  propo- 
sition thus  asserted  by  complainant  is  unsup- 
ported by  authority.  The  record  shows  that 
in  this  case  the  owner  has  transferred  the 
property  without  limitation,  so  far  as  the 
transfer  of  title  is  concerned. 

It  is  argued  that  the  effect  of  thus  cutting  I 
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the  price  is  disastrous  to  the  publisher  in 
its  sale  of  the  work,  and  that,  therefore,  the 
question  is  one  which  appeals  to  the  favor- 
able consideration  of  the  court  as  a  court 
of  equity.  But  it  is  not  satisfactorily  shown 
that  this  arrangement  is  beneficial  to,  or 
required  for,  the  protection  of  the  author. 
The  Constitution  grants  to  Congress  power 
to  legislate  for  the  benefit  of  the  author. 
It  is  by  no  means  clear  that  a  free  and  unre- 
stricted alienation  of  the  book  at  a  reduced 
price  would  not  be  more  beneficial  to  the  au- 
thor than  the  higher  prices  provided  for  by 
the  publishers'  combination  for  the  benefit  of 
a  certain  class  of  dealers. 

But  it  is  further  argued  that  the  copy- 
right statutes  should  receive  a  liberal,  and 
not  a  strict,  construction,  because  they  are 
merely  declaratory  of  the  common  law,  and 
that  the  provision  in  this  case  is  for  the 
protection  of  the  author.  We  have  already 
seen,  however,  that  the  statute  is  in  deroga- 
tion of  the  common-law  right,  and,  therefore, 
is  to  be  strictly  construed. 

In  Thompson  v.  Hubbard,  131  U.  S.  123, 
33  L.  ed.  76,  9  Sup.  Ct.  Rep.  710,  the  Su- 
preme Court  said  as  follows :  "The  right  of 
action,  as  well  as  copyright  itself,  is  wholly 
statutory,  and  means  of  securing  such  right 
of  action  are  thus  prescribed  by  Congress." 

"The  right  of  an  author  to  a  monopoly  of 
his  publications  is  measured  and  determined 
by  the  copyright  act."  Holmes  v.  Hurst, 
174  U.  S.  82,  43  L.  ed.  904,  19  Sup.  Ct.  Rep. 
606;  Banks  v.  Manchester,  128  U.  S.  244,  32 
L.  ed.  425,  9  Sup.  Ct.  Rep.  36;  Wheaton  v. 
Peters,  supra;  Perris  v.  Hexamer,  99  U.  S. 
674,  25  L.  ed.  308. 

In  these  circumstances,  we  are  of  the  opin- 
ion that  a  sale  of  a  lawfully  printed  copy, 
in  the  absence  of  any  contract,  condition,  or 
provision  for  forfeiture,  is  not  an  infringe- 
ment of  the  copyright  law.  As  was  said  by 
this  court  in  Kipling  v.  G.  P.  Putnam's 
Sons,  66  L.R.A.  873,  57  C.  C.  A.  295,  120 
Fed.  631,  634,  citing  Harrison  v.  Maynard, 
M.  &  Co.  10  C.  C.  A.  17,  26  U.  S.  App.  99, 
61  Fed.  689:  "We  are  unable  to  find  any 
provision  in  the  agreements  with  plaintitT's 
publishers  which  prohibited  the  sale  of  the 
copyrighted  sheets  to  the  defendants,  but,  if 
such  a  provision  were  present,  the  plaintiff's 
remedy  would  be  an  action  against  the  pub- 
lishers for  breach  of  contract." 

A  court  of  equity,  therefore,  would  not  be 
justified  in  enforcing  the  provisions  of  the 
copyright  law,  merely  to  prevent  a  sale  of 
a  copyrighted  article,  because  the  vendor  has 
informed  the  purchasing  public  that  it  will 
treat  such  sale  as  an  infringement.  We  are 
brought,  then,  to  a  consideration  of  the 
question  whether  the  complainant  is  entitled 
to  protection,  on  the  ground  of  a  violation 
of  Uie  restrictive  license  stated  in  the  notice. 
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independently  of  the  copyright  law.  The 
general  questions  raised  by  this  inquiry  be- 
long to  a  class  which  have  recently  become 
prominent  in  the  courts  relating  to  attempt- 
ed restrictions  on  the  disposition  of  certain 
classes  of  personal  property  by  lease  or  sale. 
These  cases  may  be  divided  generally  into 
those  relating  to  sales  of  proprietary  medi- 
cines made  under  secret  processes,  those  pro- 
tected by  patents  or  copyright,  and  those  in- 
volving breaches  of  contracts  or  conditions 
in  the  sale  of  ordinary  chattels.  It  has 
been  claimed  as  to  all  these  classes  that  con- 
ditions or  restrictions  may  be  imposed  by  the 
original  owner,  who  parts  with  the  posses- 
sion or  the  ownership,  or  both,  which  shall 
so  attach  to  or  follow  the  article  that  they 
may  be  enforced  against  any  subsequent  pur- 
chaser. 

In  view  of  the  conclusions  reached,  it  is 
unnecessary  to  express  any  opinion  as  to  the 
scope  of  such  attempted  restrictions  in  the 
case  of  patented  articles.  It  may  be  said 
;geBerally,  however,  that  there  is  such  a  dis- 
tinction between  rights  of  copyright  and 
patent  rights  that  the  decision  of  cases  un- 
der one  class  would  not  necessarily  be  con- 
trolling in  the  other  class.  The  protection  af- 
forded by  the  patent  law  is  broader  in  the 
case  of  patents  than  in  that  of  copyright. 
By  a  grant  of  copyright  the  owner  of  the 
work  acquires  the  exclusive  right  of  multi- 
plication of  copies;  by  the  grant  of  a  pat- 
ent the  patentee  acquires  the  exclusive  right 
to  make  and  use  the  thing  patented.  The 
patent  law  protects  the  production  and  use 
of  the  creative  conception  reduced  to  prac- 
tical shape  in  various  forms;  the  copyright 
law  protects  the  publication  of  copies  in  the 
form  or  substance  of  the  particular  creative 
conception  in  which  it  has  been  expressed  by 
its  author.  The  right  secured  by  the  copy- 
right act  is  "the  right  to  that  arrangement 
of  words  which  the  author  has  selected  to  ex- 
press his  ideas."    Holmes  v.  Hurst,  supra. 

The  statutory  right  to  make  a  patented 
article  and  to  prevent  others  from  making 
it  is  entirely  distinct  from  the  further  stat- 
utory right  to  use,  and  therefore  to  control 
the  use  of,  the  thing  made. 

Furthermore,  the  statute  permits  the  pat- 
entee to  subdivide  his  rights,  and  the  com- 
mon law  protects  him  against  any  infringe- 
ment of  any  part  thereof.  The  copyright 
statute  provides  only  for  the  assignment  of 
the  right  as  a  whole,  and,  in  terms,  pro- 
tects against  infringement  by  unlawful  pub- 
lication. But,  in  view  of  the  conflicting 
opinions  of  various  judges  as  to  the  scope 
of  the  restrictions  imposed  by  patentees 
upon  the  use  of  patented  articles,  we  ex- 
press no  opinion  upon  this  question. 

Nor  are  we  required  to  pass  upon  the  spe- 
cific questions  involved  in  the  patent,  secret 
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process,  or  copyright  decisions.  An  exam- 
ination of  the  cases  under  the  above  heads 
shows  that  they  have  generally  been  dis- 
posed of  upon  the  ground  that  there  was  a 
contract  between  the  original  vendor  and 
vendee,  or  that  conditions  were  imposed  or 
rights  asserted,  which,  in  each  case,  were 
brought  home  to  the  knowledge  of  a  subse- 
quent vendee,  and  where  the  right  was  sus- 
tained by  virtue  of  the  inherent  character 
of  the  article,  as  in  the  secret  processes,  or 
by  virtue  of  the  specific  statutory  protec- 
tion, as  in  the  case  of  patents  and  copy- 
rights. We  are  concerned  rather  with  the 
general  question  presented  in  cases  where 
there  has  been  either  a  n'alicious  or  unlaw- 
ful attempt  by  a  third  pirty  to  induce  the 
original  purchaser  to  bre.*.k  his  contract,  to 
the  injury  of  the  orignial  vendor,  or  in 
those  cases  which  relate  to  the  attempt  of 
an  owner  of  an  ordinary  chattel  to  impose 
by  contract  restrictions  upon  its  use  or  sale 
binding  upon  third  parties,  and  which,  it  is 
claimed,  may  operate  as  a  sort  of  ambula- 
tory covenant  annexed  to  the  chattel. 

There  are  two  legal  principles  which  may 
be  invoked  in  support  of  complainant's 
claim.  The  first  of  these  may  be  generally 
stated  as  follows :  A  person  who  unlawfully 
or  maliciously  persuades  another  person  to 
break  his  contract  with  a  third  person,  to 
the  injury  of  such  third  person,  is  liable  for 
the  damages  which  are  the  natural  result  of 
such  act;  and  when,  by  reason  thereof,  he 
has  acquired  title  to  property  wrongfully, 
he  may  be  ndjudged  a  trustee  ex  malefido 
in  respect  to  such  property,  and  enjoined 
from  disposing  thereof.  This  principle  has 
been  discussed  and  maintained  in  a  great 
variety  of  cases,  among  which  are  the  fol- 
lowing: Heath  v.  American  Book  Co.  (C. 
C.)  97  Fed.  533,  where  the  defendant  know- 
ingly induced  the  state  school  board  to  bay 
its  books,  and  to  break  a  contract  for  pur- 
chase of  books  from  the  plaintiff;  Walker 
V.  Cronin,  107  Mass.  556;  Lumley  ▼.  Gye,  2 
El.  &  Bl.  216;  Gunter  v.  Astor,  4  J.  B. 
Moore,  12,  cases  where  the  defendants  know- 
ingly persuaded  persons  to  break  contracts 
for  services;  Garst  y.  Charles,  187  Mass. 
144,  72  N.  E.  839,  where  defendant  persuad- 
ed a  purchaser  of  medicine  from  plaintiff 
to  break  his  contract  not  to  sell  below  a 
certain  price;  Sperry  k  H.  Co.  v.  Mechan- 
ics' Clothing  Co.  (C.  C.)  128  Fed.  800, 
breach  of  contract  as  to  trading  stamps. 

The  whole  doctrine  is  fully  discussed,  and 
the  principle  suggested  above  is  approved,  in 
Angle  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  151 
U.  S.  1,  38  L.  ed.  56,  14  Sup.  Ct.  Rep.  240. 
There  the  Supreme  Court  applied  it  in  a 
case  where,  upon  demurrer,  it  was  admitted 
that  the  defendant  actively  interfered  to 
prevent  a  party  from  performing  a  contract 
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entered  into  with  cinnplainant,  and  secured 
the  control  of  the  property  which  was  the 
subject  of  the  contract.  Mr.  Justice  Brewer, 
delivering  the  opinion  of  the  court,  said  as 
follows:  "It  has  been  repeatedly  held  that, 
if  one  maliciously  interferes  in  a  contract 
between  two  parties,  and  induces  one  of 
them  to  break  that  contract  to  the  injury  of 
the  other,  the  party  injured  can  maintain 
an  action  against  the  wrongdoer;    [citing 


"It  may  be  conceded  that  an  action  at 
law  would  lie  for  the  damages  sustained  by 
the  Portage  Company,  through  the  wrong- 
ful acts  of  the  Omaha  Company.  Indeed, 
that  is  a  fact  which  underlies  this  whole 
ease.  Yet,  while  an  action  at  law  would 
lie,  it  does  not  follow  that  such  remedy  was 
either  full  or  adequate.  Waiving  the  ques- 
tion as  to  the  solvency  of  the  Omaha  Com- 
pany, and  assuming  that  any  judgment 
against  it  for  damages  could  be  fully  satis- 
fied by  legal  process,  there  remains  the  prop- 
osition that  it  is  contrary  to  equity  that 
the  defendant  should  be  permitted  to  enjoy 
unmolested  that  particular  property,  the 
possession  of  which  it  sought  to  secure,  and 
did  in  fact  secure,  by  its  wrongful  acts. 

"While  no  express  trust  is  affirmed  as  to 
the  lands,  yet  it  is  familiar  doctrine  that  a 
party  who  acquires  title  to  property  wrong- 
fully may  be  adjudged  a  trustee  eie  maleficto 
in  respect  to  that  property." 

Several  of  the  later  cases  decided  in  the 
state  and  Federal  courts  are  collected  and 
discussed  by  Judge  Thomas  in  his  exhaus- 
tive opinion  in  Wells  &  R.  Co.  t.  Abraham 
(C.  C.)   146  Fed.  190. 

The  other  principle  which  might  be  in- 
voked to  sustain  complainant's  contention, 
and  which  may  be  considered  as  growing 
out  of  the  doctrine  already  discussed,  is  one 
as  to  which  there  is  some  conflict  in  the 
decisions. 

This  principle  is  stated  by  Lord  Justice 
Bruce  in  De  Mattos  v.  Gibson,  4  De  G.  &  J. 
276,  as  follows:  "Reason  and  justice  seem 
to  prescribe  that,  at  least,  as  a  general  rule, 
where  a  man  by  gift  or  purchase  acquires 
property  from  another  with  knowledge  of 
a  previous  contract,  lawfully  and  for  valua- 
ble consideration  made  by  him  with  a  third 
person,  to  use  and  employ  the  property  for 
a  particular  purpose,  in  a  specified  manner, 
the  acquirer  Aall  not,  to  the  material  dam- 
age of  the  third  person,  in  opposition  to  the 
contract,  and'  inconsistently  with  it,  use  and 
employ  the  property  in  a  manner  not  allow- 
able to  the  giver  or  seller.  This  rule,  ap- 
plicable alike  in  general,  as  I  conceive,  to 
movable  and  immovable  property,  recognized 
and  adopted,  as  I  apprehend,  by  the  Eng- 
lish law,  may,  like  other  general  rules,  be 
liable  to  exceptions  arising  from  special  cir- 
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cumstances;  but  I  see  at  present  no  reason 
for  any  exception  in  the  instance  before  us." 

In  Murphy  v.  Christian  Press  Asso.  Pub. 
Co.  38  App.  Div.  426,  56  N.  Y.  Supp.  697, 
a  corporation  owning  a  copyright  in  a  prayer 
book  and  certain  plates  sold  a  set  of  the 
plates  and  authorized  the  vendees  to  pub- 
lish therefrom,  and  agreed  that  it  would  not 
sell  a  set  to  any  other  publisher  without 
the  vendees'  consent,  and  that  the  price  of 
the  bound  copies  of  the  book  should  be  a  cer- 
tain sum.  Subsequently,  the  corporation 
was  dissolved,  and  its  receiver  sold  the  re- 
maining plates  and  the  copyright  to  a  com- 
pany having  full  notice  of  said  agreement. 
Said  company  proceeded  to  publish  books  at 
a  price  much  less  than  that  fixed  in  the 
agreement  between  the  vendor  and  the  first 
vendees.  The  special  term  enjoined  the  com- 
pany from  selling  its  publications  at  less 
than  the  price  stipulated  in  the  agreement. 
The  court  said  as  follows:  "We  think  this 
action  can  be  maintained  against  the  appel- 
lant, and  that  it  is  bound  by  the  agreement 
of  the  Catholic  Publication  Society  Company 
from  which  it  acquired  the  copyright  and 
electrotype  plates.  The  agreement  on  the 
part  of  the  defendant's  predecessor  in  title, 
though  technically  a  personal  one,  related  to 
the  use  of  its  property,  the  copyrights  and 
the  plates,  and  obligated  all  who  might  ac- 
quire that  property  with  notice  of  the  agree- 
ment. This  is  the  settled  doctrine  of  the 
court  of  appeals  where  the  agreement  re- 
lates to  real  estate.  (Hodge  v.  Sloan,  107 
N.  Y.  244,  1  Am.  St.  Rep.  816,  17  N.  E.  336; 
Lewis  v.  GoUner,  129  K.  Y.  227,  26  Am.  St. 
Rep.  516,  29  N.  E.  81.)  We  can  see  no  rea- 
son why  the  same  rule  should  not  apply  in 
the  case  of  personal  property,  nor  are  we 
wanting  in  authority  to  sustain  the  propo- 
sition. (New  Yoric  Bank  Note  Co.  v.  Ham- 
ilton Bank  Note  Engraving  &  P.  Co.  83  Hun, 
593,  31  N.  Y.  Supp.  1060;  Id.  28  App.  Div. 
411,  50  N.  Y.  Supp.  1093;  Littlefleld  v. 
Perry,  21  Wall.  206,  22  L.  ed.  577." 

So,  in  New  York  Bank  Note  Co.  v.  Ham- 
ilton Bank  Note  Engraving  &  P.  Co.  28 
App.  Div.  411,  50  N.  Y.  Supp.  1093,  Re- 
versed on  another  point  in  180  N.  Y.  280, 
73  N.  E.  48,  a  majority  of  the  court  ap- 
proved the  decision  of  the  court  below  in 
the  following  language:  "If  a  person  pur- 
chases from  another  a  printing  press,  having 
knowledge  of  the  existence  of  a  contract 
between  the  vendor  and  a  third  person, 
whereby  the  vendor  has  agreed  not  to  sell 
such  presses  except  under  certain  restric- 
tions, such  third  person  is  entitled  to  en- 
force his  contract  as  against  the  vendee.' 
.  .  .  Contracts  prohibiting  the  use  of  per- 
sonal property  in  a  particular  way  are 
valid." 

See  also  New  York  Phonograph  Co.  v. 
Jones  (C.  C.)  123  Fed.  197. 
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On  the  other  hand,  in  Taddy  t.  Sterious 
(Eng.  Ch.  Div.)  20  Times  L.  R.  102,  tobac- 
co was  sold  in  boxes,  accompanied  hj  in- 
voices, labels,  etc.,  stating  the  terms  of  sale. 
The  price  was  printed  on  the  box,  with  the 
following  notice :  "  'All  the  above  packet 
tobaccos  and  cigarettes  are  sold  by  Taddy  t 
Company  upon  the  express  condition  that 
retail  dealers  do  not  sell  the  packet  tobaccos 
or  cigarettes  below  the  prices  above  set 
forth.'  Acceptance  of  the  goods  will  be 
deemed  a  contract  between  the  purchaser 
and  Taddy  ft  Company  that  be  will  observe 
these  stipulations." 

There,  the  court  said:  "Conditions  of 
this  kind  did  not  run  with  the  goods  and 
could  not  be  imposed  on  them.  Subsequent 
purchasers,  therefore,  did  not  take  the  goods 
subject  to  any  conditions  which  the  court 
could  enforce." 

The  court  also  held,  on  other  grounds, 
that  the  contract  claimed  to  be  created 
thereby  was  not  one  on  which  plaintiff  oould 
sue  a  third  party. 

In  Garst  v.  Hall  &  L.  Co.  179  Mass.  688, 
65  L.B.A.  631,  61  N.  E.  219,  the  complain- 
ant was  the  manufacturer  of  a  proprietary 
medicine  made  from  a  secret  formula,  which 
he  sold  only  subject  to  the  conditions  of  a 
contract  in  which  each  purchaser  agreed 
that  he  would  not  sell,  directly  or  indirect- 
ly, for  prices  less  than  those  specified  in  the 
sigreement;  and  further  agreed  that  the  ac- 
ceptance of  said  goods  with  the  notice  of 
such  conditions  should  be  held  to  be  an  as- 
sent on  the  part  of  the  purchaser  to  the 
foregoing  terms,  and  an  agreement  with  the 
complainant  to  sell  subject  to  the  price  re- 
strictions fixed  by  it.  The  defendant,  with 
knowledge  of  these  conditions,  bought  said 
medicine,  not  from  the  plaintiff,  nor  from 
his  vendee  who  had  agreed  to  sell  subject 
to  the  above  conditions,  but  from  purchas- 
ers from  such  vendees.  In  these  circum- 
stances, the  court  held  as  follows:  "The 
contract  contemplated  sales  by  retailers 
which  shall  pass  an  absolute  title  to  the 
property.  The  purchaser  from  a  purchaser 
has  an  absolute  right  to  dispose  of  the  prop- 
erty. He  may  consume  it  or  sell  it  to  an- 
other. The  plaintiff  has  contracts  from  his 
vendees  in  regard  to  the  prices  at  which 
they  will  sell  if  they  sell  at  all.  If  they 
sell  in  violation  of  their  contracts  with  the 
plaintiff,  he  has  a  remedy  against  them  to 
recover  his  damages.  Garst  v.  Harris,  177 
Mass.  72,  68  N.  E.  174.  This  right  is  found- 
ed on  the  personal  contract  alone,  and  it  can 
be  enforced  only  against  the  contracting 
party.  To  say  that  this  contract  is  at- 
taclicd  to  the  property,  and  follows  it 
through  successive  sales  which  severally  pass 
title,  is  a  very  different  proposition.  We 
know  of  no  authority  nor  of  any  sound  prin- 
ciple which  will  justify  us  in  so  holding." 

In  the  light  of  these  decisions  the  dispo- 
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sition  of  the  questions  raised  in  the  pres- 
ent case  depends  upon  the  effect  to  be  gives 
to  the  terms  of  the  printed  notice.  Its  lan- 
guage may  be  fairly  interpreted  as  though 
it  read  as  follows;  "The  Bobbs-Merrill  Ca 
hereby  gives  notice  that  it  has  licensed 
dealers  to  sell  this  book  at  the  net  retail 
price  of  $1,  and  not  at  any  less  price,  and 
that  the  penalties  which  will  be  imposed  lor 
sale  by  a  dealer  at  a  less  price  will  be  those 
provided  in  case  of  infringement  of  copy- 
right." 

It  will  be  observed  that  this  statement  is 
a  notice,  not  a  contract.  There  is  no  reser- 
vation of  title  to,  or  of  any  interest  in,  or 
subsequent  control  over,  the  copy  sold;  no 
suggestion  of  any  agreement  on  the  part  of 
the  purchaser,  or  restriction  upon,  or  pro- 
vision for  forfeiture  of,  title;  no  attempt  to 
provide  that  a  purchaser  shall  constitute  an 
acceptance  of  the  terms  stated  in  the  no- 
tice. In  fact,  as  already  shown,  it  is  con- 
ceded that  the  dealers  to  whmn  complain- 
ant sold  the  books  were  under  no  agree- 
ment or  obligation  to  enforce  the  observ- 
ance of  the  terms  of  said  notice,  or  to  f«- 
strict  their  sales  to  such  retail  dealers  as 
would  agree  to  observe  said  notice. 

In  these  circumstances,  we  think  com- 
plainant has  failed  to  bring  itself  within 
the  principles  applied  in  the  foregoing  cases. 
It  has  failed  to  show  that  the  defendants 
have  themselves  violated  any  contract,  or 
have  persuaded  any  other  persons  to  violate 
any  contract  with  complainant.  It  does  not 
appear  that  any  purchaser  assented  to  the 
terms  of  the  notice,  or  agreed  that  the  ab- 
solute title  acquired  by  a  sale  should  be 
converted  into  a  qualified  or  restricted  title. 
Furthermore,  it  does  not  appear  that  defend- 
ants purchased  their  copies  from  purchasers 
from  complainant.  But,  even  if  it  could  be 
claimed  that  such  a  notice  might  ordinarily 
operate  to  annex  a  condition  to  the  sale  in 
the  case  of  the  original  purchaser  from  com- 
plainant, and  that  a  subsequent  purchaser 
with  notice  might,  therefore,  acquire  title 
subject  to  such  conditions,  and  might,  there- 
fore, be  restrained  from  their  violation  by  a 
court  of  equity,  yet,  we  are  of  the  opinion 
that  this  claim  would  not  help  this  com- 
plainant. 

The  only  notice  of  right  asserted  in  case 
of  breach  of  the  attempted  condition  is  that 
contained  in  the  notice  itself;  namely,  that 
complainant  will  proceed  by  °  suit  for  in- 
fringement under  the  copyright  law.  There- 
fore, even  if  an  assent  to  the  terms  of  the 
notice  might  be  implied  from  the  sales  by 
defendants,  yet,  as  complainant,  by  said  no- 
tice, has  elected  to  limit  itself  to  its  sup- 
posed right  "to  treat  a  sale  at  a  less  price 
as  an  infringement  of  the  copyright  law," 
the  defendants  cannot  be  assumed  to  have 
assented  to  the  assertion  of  any  other  and 
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inconsistent  right.  In  this  notice  of  elec- 
tion of  remedies,  the  case  is  differentiated 
from  the  other  classes  of  cases  already  con- 
sidered, with  one  or  two  exceptions,  which, 
for  reasons  therein  shown,  do  not  seem  to 
be  applicable  to  this  case. 

We  conclude,  therefore,  upon  the  facts 
shown  herein,  that  the  complainant  is  not 
entitled  to  relief,  either  under  the  copy- 
right statutes,  or  by  virtue  of  the  general 
powers  of  a  court  of  equity.  •  ■      -  -  - 

The  decree  is  affirmed. 

Affirmed  by  Supreme  Court  of  United 
States  June  1,  1908,  210  U.  S.  339,  52  L.  ed. 
—i  28  Sup.  Ct.  Rep.  722. 


COIiORABO  SVPBEMS:  COURT. 

DIAMOND    RUBBER    COMPANY   et   al., 
Appts., 

V.  ■  "^ 

CHARLES  B.  HARRYMAN. 

(—  Colo.  — ,  92  Pac.  922.) 

IMdence  —  precautions  after  accident. 

1.  Evidence  that  an  obstruction  on  a  side- 
walk was  removed  after  a  person  bad  tripped 
np<Mi  it  and  been  injured,  if  admissible  for 


other  purposes,  cannot  be  considered  on  th« 
question  of  negligence. 
Instraction  —  limiting  evidence. 

2.  Evidence  admissible  for  one  purpose, 
but  not  competent  upon  a  certain  issue  in 
the  case,  should,  upon  request,  be  limited 
by  the  instructions. 

Elvldence  —  similar  Injnrles. 

3.  Evidence  that  others  had  stumbled  over 
an  obstruction  upon  which  a  person  had 
caught  his  foot  is  inadmissible,  either  on  the 
question  of  negligence,  or  to  establish  as  a 
substantive  fact  that  the  obstruction  was 
of  such  a  character  that  a  man's  foot  would 
strike  against  it. 

Damages  —  gross  commissions  —  differ- 
ent employment. 

4.  Gross  commissions  received  by  a  sales- 
man  are  not  competent  in  any  event  as  a  ba- 
sis for  estimating  probable  earnings  while  he 
is  incapacitated  for  work  by  reason  of  an 
accident;  nor  are  his  commissions  for  the 
sale  of  cigars  in  one  employment  a  suitable 
basis  for  estimating  such  probable  earnings 
in  another  employinent  for  the  sale  of  a  dif- 
ferent brand  of  cigars  in  a  different  terri- 
tory. 

Same  ^  decrease  of  earning  capacity. 

5.  Damages  for  decreased  earning  capacity 
of  a  traveling  salesman  by  reason  of  an  ac- 
cident cannot  be  based  on  the  facta  that  he 
was  made  lame  thereby  and  could  not  visit 
his  customers  as  readily,  and  that  he  had  to 


Caae  Note.  —  Mental  miffering  arising 
from  contemplation  of  disfigurement 
or  m,uttlation  as  element  of  damages 
for  personal  injuries. 

This  note  is  confined  to  the  question  of 
the  right  to  recover  for  mental  anguish  aris- 
ing from  the  contemplation  of  a  deformed 
body,  and  humiliation  because  of  a  crippled 
condition,  and  the  cases  passing  upon  the 
right  to  recover  for  mental  anguish  con- 
nected directly  with  the  disfigurement  or  in- 
jury are  not  within  the  scope  of  the  note. 
The  decisions  upon  this  question  are  in  di- 
rect conflict,  some  of  the  courts  refusing  to 
allow  the  consideration  of  mental  anguish  of 
this  character  on  the  ground  that  it  is  too 
remote,  indefinite,  and  intangible,  resting 
entirely  upon  the  belief  of  the  sufferer  and 
not  capable  of  contradiction.  Other  courts 
taking  an  opposite  view  hold  it  to  be  a  prop- 
er element  of  damages  to  which  the  jury 
may  give  such  weight  as  in  their  judgment  it 
is  entitled  to. 

The  rule  holding  that  such  a  consideration 
is  not  a  proper  element  of  damages  was  ap- 
plied in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Caul- 
field,  11  C.  C.  A.  552,  27  U.  S.  App.  358,  63 
Fed.  396,  where  the  court  held  an  instruc- 
tion that  the  jury  had  a  right  to  take  into 
consideration  the  plaintiff's  mental  suffer- 
ing because  of  his  crippled  condition  er- 
roneous if  the  allusion  was  to  mental  suf- 
fering induced  by  his  crippled  condition,  as 
distinguished  from  that  caused  by  his  phys- 
ical suffering. 
15L.R.A.(N.S.) 


This  same  rule  was  applied  in  Southern 
P.  R.  Co.  v.  Hetzer,  1  L.R.A.(N.S.)  288,  68 
C.  C.  A.  26,  135  Fed.  272,  where  as  a  result 
of  an  injury  the  plaintiff's  leg  had  to  be 
amputated  at>ove  the  knee.  It  was  held  that 
the  mortification  or  distress  of  mind  from 
the  contemplation  of  a  crippled  condition 
and  its  effect  upon  the  esteem  of  his  fellows 
was  too  remote  to  constitute  an  element  of 
damage,  where  such  mental  pain  was  con- 
sidered separable  from,  and  independent  of, 
the  physical  suffering.  The  court  said: 
"Mental  pain  of  this  character,  the  suffering 
from  injured  feelings,  is  intangible, — ^incapa- 
ble of  test  or  trial.  The  evidence  of  it, 
like  that  which  convicted  the  alleged  witches, 
rests  entirely  in  the  belief  of  the  sufferer, 
and  it  is  not  susceptible  of  contradiction  or 
rebuttal.  Many  other  causes,  the  education, 
temperament,  and  sentiment  of  the  sufferer, 
the  mental  attitude,  the  acts  and  words  of 
his  friends  and  acquaintances,  concur  with 
the  accident  to  cause  this  mental  distress, 
in  such  a  way  that  it  is  impossible  to  sep- 
arate and  ascribe  the  proper  part  of  it  to  the 
injury  caused  by  the  defendant.  And  the 
amount  of  the  mental  pain  caused  by  any 
disfigurement  necessarily  varies  so  with  the 
character,  temperament,  and  circumstances 
of  the  injured  person  that  no  just  measure 
of  the  damages  from  it  can  be  found.  Such 
mental  suffering  is  too  remote,  intangible, 
and  immeasurable  to  form  the  basis  of  any 
just  adjudication,  and  the  objections  to  the 
testimony  of  the  plaintiff  concerning  it 
should  have  been  sustained," 
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employ  an  assistant,  where  it  does  not  ap- 
pear what  he  earned  under  these  conditions. 
Same  ^  mental     suffering  —  disfigure- 
ment. 

6.  Mental  suffering  is  not  an  element  of 
damages  for  an  accidental  injury  resulting 
in  the  slight  shortning  of  a  person's  leg, — 
a  disfigurement  which  cannot  render  his 
presence  objectionable  to  any  person  or  make 
him  an  object  of  pity  or  ridicule. 
Pleading  —  misjoinder  ^  answer  on  the 

merits. 

7.  The  question  of  misjoinder  of  parties 
and  causes  of  action,  raised  by  demurrer  and 
overruled,  cannot  be  saved  by  pleading  it  in 
an  answer  on  the  merits. 

Municipal  corporation  —  obstruction  on 
sidewalk  —  notice. 

8.  The  presence  for  three  and  a  half 
months  of  a  %-inch  iron  "goose  neck"  ex- 


tending but  a  few  inches  above  a  side-wmlk 
near  the  curb  is  not  sufficient  to  charge  a 
city  with  notice  of  its  existence  as  a  matter 
of  law,  the  obstruction  not  being  of  sueli  » 
character  as  necessarily  to  attract  atten- 
tion. 
Same  —  Joint  liability. 

9.  The  fact  that  the  owner  of  an  obstruc- 
tion on  a  sidewalk  is  liable  for  an  injury 
resulting  therefrom  will  not  make  a  city 
liable  therefor  also,  if  it  is  free  from  neigli- 
gence. 

Same  —  notice  of  particular  Injury. 

10.  Damages  recoverable  from  a  city  arc 
limited  to  those  resulting  from  the  injury 
specified  in  claimant's  notice,  under  a  stat- 
ute requiring  notice  of  injury  to  be  given  to 
the  city  as  a  condition  precedent  to  recovery. 

(December  2,  1907.) 


So  in  West  Chicago  Street  R.  Co.  v.  James, 
69  111.  App.  609,  where  the  plaintiff's  arm 
was  injured,  it  was  held  that  mere  humilia- 
tion arising  from  the  contemplation  of  a 
maimed  and  disfigured  body  is  not,  in  an  ac- 
tion based  upon  negligence,  to  be  taken  into 
consideration  in  estimating  the  pecuniary 
loss  which  the  plaintiff  has  suffered.  And 
to  the  same  effect  is  Decatur  v.  Hamilton, 
89  111.  App.  561,  where  the  plaintiff  was 
burned  and  disfigured. 

And  in  Chicago  &  G.  T.  R.  Co.  v.  Spumey, 
69  III.  App.  649,  where  amputation  of  the 
plaintiff's  leg  between  the  thigh  and  the 
knee  was  necessary,  the  court  said:  "Future 
mental  pain,  that  is,  mere  humiliation  and 
grief  resulting  from  a  contemplation  of  a 
maimed  and  disfigured  body,  is  not  an  ele- 
ment entering  into  an  ascertainment  of  the 
pecuniary  damage  one  has  sustained  as  the 
result  of  negligence."  This  same  rule  was 
applied  in  Lake  Shore  Elev.  R.  Co.  v.  Gorm- 
ley,  108  111.  App.  69,  and  Chicago  City  R. 
Co.  V.  Schaefer,  121  111.  App.  334. 

And  the  same  holding  was  made  in  Chi- 
cago City  R.  Co.  V.  Mauger,  105  111.  579, 
where  the  plaintiff  was  run  into  by  a  car, 
but  no  bones  were  broken  and  no  dislocations 
resulted. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Hines,  45 
111.  App.  299,  where  it  was  held  that  no  re- 
covery could  be  had  for  contemplation  of  dis- 
figurement, the  court  said:  "While  in  this 
state  it  is  a  well-settled  rule  of  law  that 
damages  may  be  allowed  in  cases  like  this 
for  the  pain,  suffering,  and  anguish  of  mind 
caused  by  the  personal  injury,  yet  we  are 
not  aware  of  any  case,  and  none  has  been 
shown  us,  holding  that  anguish  of  mind, 
wholly  sentimental,  arising  from  a  contem- 
plation of  a  disfigurement  of  person,  can  be 
considered  for  the  purpose  of  swelling  such 
damages.  The  words  'pain  and  anguish 
of  mind'  are  used  in  a  popular  sense  to  de- 
note such  as  may  arise  from  any  cause,  and 
are  not  necessarily  restricted  to  that  aris- 
ing from  personal  injury.  But  the  legal 
meaning  of  such  words  found  in  the  reports 
of  decided  cases  in  this  state,  as  will  plain- 
ly appear  from  their  reading,  confines  such 
meaning  of  the  words  to  such  pain  and  an- 
15  L.R.A.(N.S.) 


guish  of  mind  as  occur  necessarily  and  spon- 
taneously from  any  injury  of,  or  shock  to. 
the  nerves  of  sensation,  or  such  pain  and 
anguish  as  remain  during  the  contintiance 
of  the  original  and  exciting  cause  and  aris- 
ing therefrom.  But,  where  the  injury  only 
comes  about  by  reflection  or  contemplation, 
then  in  a  legal  sense  it  is  not  caused  by 
the  injury,  but  arises  from,  and  is  pro- 
duced by,  a  combination  of  circumstances 
other  than  the  injury.  The  amount  and  in- 
tensity of  suffering  of  this  character  depends 
to  a  large  degree  on  the  character  and  feel- 
ings of  the  individual.  While  a  small  and 
insignificant  disfigurement  might  cause  in- 
tense disgust  and  mental  suffering  in  the 
mind  of  one  individual,  the  same  defect 
would  cause  none  at  all  in  another.  The 
law  regards  supposed  injuries  to  sentimental 
feelings  of  this  character  as  too  remote  and 
speculative  to  allow  it  as  an  element  of  dam- 
ages in  cases  where  no  malice  exists."  To 
the  same  effect  is  Chicago  City  R.  Co.  ▼.  An- 
derson, 182  111.  298,  55  N.  E.  366. 

This  same  rule  holding  annoyance  caused 
by  contemplation  of  disfigurement  to  be  too 
remote  to  be  considered  as  an  element  of 
damage  was  applied  in  Giffen  v.  Lewiston,  6 
Idaho,  231,55  Pac.  545. 

In  Batterson  v.  Chicago  4  G.  T.  R.  Co. 
49  Mich.  184,  13  N".  W.  508,  where  the  plain- 
tiff's hand  was  injured,  the  court,  in  passing 
upon  an  instruction  authorizing  the  jury 
to  award  damages  for  the  anguish  and  morti- 
fication he  sustained,  and  would  sustain, 
said:  "The  reference  to  'mortification'  past 
and  future  was  misleading.  It  suggested  to 
the  jury  as  an  undoubted  element  of  dam- 
age something  in  the  actual  case  altogether 
too  speculative  and  too  indefinite.  There  are 
many  Injuries  which  plainly  cause  mortifi- 
cation, and  where  it  may  very  well  be  re- 
garded as  a  ground  of  damage.  They  are 
usually  cases  which  touch  social  position,  or 
where  humiliation  is  more  or  less  a  natural 
consequence  of  the  injury.  But  to  assume 
that  mortification,  and  to  a  d^ree  capable  of 
being  some  criterion  of  damage,  has  fol- 
lowed, or  will  follow,  such  an  injury  as  that 
done  to  the  plaintiff,  is  going  too  far." 

So  in  Chicago  City  R.  Co.  t.  Caaevin,  79 
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APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  the  City  and 
County  of  Denver  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendants'  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  William  Ii.  Dayton  and  Wllbcr 
F.  Den  tons  for  appellant  Diamond  Rubber 
Company. 

Messrs.  H.  A.  liindsley,  H.  IJ.  Rttter, 
and  'William  J.  Miles  for  appellant  City 
and  County  of  Denver. 

Messrs.  Fred  Vf.  Parks  and  O.  3. 
Blakeney,  for  appellee: 

Evidence  that  defendant  removed  the 
goose  neck  was  admissible  to  show  that  it 
controlled  it. 


1  Jones,  Ev.  {  290;  Readman  v.  Conway, 
126  Mass.  374;  Denver  Consol.  Electric  Co. 
v.  Lawrence,  31  Colo.  301,  73  Pac.  39; 
Choctaw,  O.  &  G.  R.  Co.  v.  McDade,  191 
U.  S.  64,  48  L.  ed.  96,  24  Sup.  Ct.  Rep.  24; 
Kuhns  V.  Wisconsin,  I.  &,  N.  R.  Co.  76  Iowa, 
67,  40  N.  W.  92. 

Evidence  of  plaintiff's  earnings  was  ad- 
missible. 

Rio  Grande  Western  R.  Co.  v.  Rubenstein, 
6  Colo.  App.  121,  38  Pac.  76;  Denver  v.  Hu- 
man, 9  Colo.  App.  144,  47  Pac.  911;  Den- 
ver V.  Hyatt,  28  Colo.  129,  63  Pac.  403. 

Mental  suffering  arising  from  disfigure- 
ment might  be  considered. 

Pueblo  V.  Timbers,  31  Colo.  215,  72  Pac. 
1059;  Chicago,  B.  &  Q.  R.  Co.  v.  Warner, 
108  IlL  538;  Schmitz  v.  St.  Louis,  I.  M.  & 


III.  App.  81,  where  the  plaintiff  was  seri- 
ously injured,  it  was  held  that  mental  pain 
not  directly  nor  necessarily  connected  with 
the  physical  pain  is  not  a  proper  ele- 
ment to  be  considered  by  the  jury.  And 
to  the  same  effect  is  Chicago  City  R.  Co. 
v.  Schaefer,  supra. 

In  Salina  v.  Trosper,  27  Kan.  544,  the 
court  in  speaking  of  cases  of  personal  in- 
jury said  that  in  cases  of  that  kind  the 
only  mental  suffering  which  could  be  recov- 
ered for  was  such  as  was  concomitant  with 
the  physical  pain  endured. 

But  a  contrary  rule,  and  probably  the 
rule  supported  by  the  weight  of  authority, 
was  applied  in  the  following  cases,  where 
it  was  held  that  mental  suffering  of  this 
character  is  a  proper  element  of  damages: 
Thus,  in  Rockwell  v.  Eldred,  7  Pa.  Super. 
Ct.  95,  where  the  plaintiff  suffered  a  slight 
deformity  of  the  hand  and  the  adherence  of 
the  tendons  prevented  the  closing  of  the  fin- 
gers, it  was  held  that  it  was  for  the  jury  to 
take  into  account  any  humiliation  to  which 
the  deformity  might  subject  the  plaintiff, 
and  give  to  it  the  weight  to  which  in  their 
opinion  it  was  entitled.  The  court  said: 
"It  is  a  familiar  fact  that  few  things  are 
more  mortifying  or  humiliating,  especially 
to  a  woman,  than  defects  or  disfigurements 
of  the  person,  calculated  to  create  aversion, 
or  excite  ridicule.  This  feeling  of  humilia- 
tion arising  from  a  sense  of  inferiority  as 
compared  with  other  persons  is  a  positive, 
and  frequently  a  most  painful,  phase  of  men- 
tal suffering,  and,  as  such,  is  a  legitimate 
matter  for  consideration  in  estimating  dam- 
ages for  the  injury  leading  to  it.  In  actions 
for  wrongfully  ejecting  a  passenger  from  a 
railroad  car,  for  malicious  prosecution,  il- 
legal arrest,  or  false  imprisonment,  the 
plaintiff  is  entitled  to  compensation  for  the 
attending  humiliation;  and  where,  as  a  re- 
sult of  the  defendant's  tort,  the  plaintiff  sus- 
tains a  personal  mutilation  which  may  make 
him  an  object  of  curiosity  or  ridicule,  he 
may  recover  compensation  for  the  mortifi- 
cation arising  therefrom." 

So  in  Bolen-Darnall  Coal  Co.  v.  Williams 
(Ind.  Terr.)  104  8.  W.  867,  where  the  plain- 
tiff, a  coal  miner,  was  burned  so  that  his 
15  LJRJL.(N.S.) 


fingers  and  hands  were  permanently  drawn 
up,  and  the  top  of  one  ear  was  burned  off, 
and  the  other  badly  burned,  applying  this  rule, 
it  was  held  that  he  was  entitled  to  recover 
for  the  humiliation  and  embarrassment  of 
being  handicapped  through  life  by  the  dis- 
tort«l  and  disfigured  features  and  body  pro- 
duced by  the  wilful  negligence  of  the  defend- 
ant. 

And  in  Central  R.  ft  Bkg.  Co.  v.  Lanier, 
83  Ga.  587,  10  S.  E.  279,  where  the  plaintiff 
had  his  hand  crushed,  the  court,  in  passing 
upon  an  instruction  that  the  "plaintiff,  if 
entitled  to  recover,  would  be  entitled  to  com- 
pensation for  the  mental  and  physical  suf- 
fering which  he  endured,  or  may  yet  under- 
go, from  this  cause,"  said:  "While  we  think 
it  would  have  been  better  for  the  co\irt  to 
have  said  nothing  about  the  mental  suffering 
of  the  plaintiff,  inasmuch  as  there  is  no 
com'plaint  in  the  plaintiff's  declaration  as 
to  any  mental  suffering,  yet  we  find  it  al- 
leged therein  that  the  plaintiff  was,  by  the 
injury  he  had  received,  deformed;  and  this 
deformity  must  of  necessity  have  produced 
not  only  physical  pain,  but  mental  anguish." 

This  rule  was  also  applied  in  Nichols  v. 
Brabazon,  94  Wis.  549,  69  N.  W.  342,  where 
by  reason  of  an  assault  the  plaintiff's  leg 
and  arm  were  injured,  and  it  was  held  that 
mental  suffering  on  account  of  disfigurement 
of  the  person  was  a  proper  element  of  dam- 
age. 

So  in  Heddles  v.  Chicago  &  N.  W.  R.  Co. 
77  Wis.  228,  20  Am.  St.  Rep.  106,  46  N.  W. 
.115,  where  one  of  plaintiff's  legs  was  crushed 
at  the  knee  and  the  other  at  the  ankle,  the 
court,  applying  this  rule,  again  held  that  he 
was  entitled  to  recover  for  the  mortification 
and  anguish  of  mind  which  he  suffered,  and 
would  suffer,  by  reason  of  the  mutilation 
of  his  body  and  th»  fact  that  he  might  be- 
come an  object  of  curiosity  or  ridicule  by 
his  fellows. 

In  Gray  v.  Washington  Water  Power  Co. 
30  Wash.  665,  71  Pac.  206,  in  holding  mental 
suffering  arising  from  the  contemplation  of 
disfigurement  caused  by  the  negligence  of 
another  an  element  of  damage,  the  court 
said:  "On  this  subject  the  authorities  are 
somewhat  divided,  though  the  decided  weight 
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S.  R.  Co.  119  Mo.  256,  23  L.R.A.  250,  24  S. 
W.  472;  Texas  &  P.  R.  Co.  v.  Curry,  64 
Tex.  85;  Gray  v.  Washington  Water  Power 
Co.  30  Wash.  665,  71  Pac.  206;  Meddles  v. 
Chicago  &  N.  W.  R.  Co.  77  Wis.  228,  20 
Am.  St.  Rep.  106,  46  N.  W.  115;  Nichols  v. 
Brabazon,  94  Wis.  549,  69  N.  W.  343;  Sher- 
wood T.  Chicago  &.  W.  M.  R.  Co.  82  Mich. 
374,  46  N.  W.  773;  Powers  v.  Harlow,  57 
Mich.  107,  23  N.  W.  606;  Beath  v.  Rapid 
R.  Co.  119  Mich.  612,  78  N.  W.  537;  Wat- 
son, Damages  for  Personal  Injuries,  $  428; 
1  Sedgw.  Damages,  8th  ed.  {  47;  1  Suther- 
land, Damages,  168;  7  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  664;  St.  Louis  Southwestern 
R.  Co.  V.  Dobbins,  60  Ark.  481,  30  S.  W. 
887,  31  S.  W.  147;  Central  R.  &  Bkg.  Co.  v. 
Lanier,  83  Ga.  687,  10  S.  E.  279;  Western 
&  A.  R.  Co.  V.  Young,  81  Ga.  397,  12  Am. 
St.  Rep.  320,  7  S.  £.  912;  Atlanta  St,  R.  Air 
Line  R.  Co.  v.  Wood,  48  Ga.  565;  Cameron 
T.  Bryan,  89  Iowa,  214,  66  N.  W.  434;  Gif- 
fen  V.  Lewiston,  6  Idaho,  231,  55  Pac.  545; 
Rice  T.  Council  Bluffs,  124  Iowa,  639,  100 
N.  W.  506;  Ballon  v.  Farnum,  11  Allen, 
73;  The  Oriflamme,  3  Sawy.  397,  Fed.  Cas. 
No.  10,572;  Newbury  v.  Getchel  &  M.  Lum- 
ber i  Mfg.  Co.  100  Iowa,  441,  69  N.  W.  743; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Clark,  21 
Tex.  Civ.  App.  167,  51  S.  W.  276. 


Gabbert,  J.,  delivered  the  opinion  of  the 
court: 

Appellee,  as  plaintiff,  brought  an  action  to 
recover  damages  for  injuries  sustained 
through  the  alleged  negligence  of  appellants, 
as  defendants.  A  trial  of  the  issues  joined 
resulted  in  a  verdict  and  judgment  for  plain- 
tiff, from  which  defendants  appeal. 

Plaintiff's  right  of  action  was  based  upon 
the  claim  that  he  was  injured  by  tripping 
upon,  and  falling  over,  an  obstruction  placed 
in  the  sidewalk  by  the  defendant  company, ' 
in  front  of  its  place  of  business  in  the  ci^ 
of  Denver,  which  obstruction  consisted  <rf 
an  iron  pipe  in  the  flagging  of  the  sidewalk 
about  6  inches  from  the  curb.  This  pipe 
was  about  3  inches  high,  with  an  arm  3 
inches  in  length,  making  what  is  commonly 
known  as  a  "goose  neck,"  and  was  used  to 
inflate  bicycle  and  automobile  tires. 

The  first  error  assigned  is  that  the  court 
erred  in  admitting  evidence  of  the  fact  that 
soon  after  plaintiff's  injury  the  defendant 
company  removed  this  pipe  or  goose  neck. 
It  is  settled  in  this  jurisdiction  that  testi- 
mony that  a  defendant  in  an  action  for  neg- 
ligence took  precautions,  subsequent  to  an 
injury,  to  avoid  future  injury  by  removing, 
changing,  or  repairing  the  thing  by  means  of 
which  another  was  injured,  is  not  admissi- 


of  authority,  we  think,  is  to  the  effect  that 
compensation  can  be  recovered  for  such  dam- 
ages. We  also  think  that  such  decisions  are 
sustained  by  the  better  reasoning.  Some  of 
the  cases  cited  by  appellant,  while  permit- 
ting compensation  for  mental  suffering  in- 
duced by  physical  pain,  distinguished  such 
mental  suffering  from  suffering  arising  from 
causes  other  than  physical  pain,  viz.,  such 
suffering  as  arises  from  the  contem- 
plation of  a  maimed  body  or  deformed 
face;  and  the  reason  assigned  is  that 
this  element  of  damage  is  too  vague  and 
indefinite  to  be  susceptible  of  proof.  But 
we  think  this  discrimination  cannot  be 
maintained  in  sound  reasoning,  and  that 
mental  suffering  which  is  induced  by  the 
relations  of  mind  and  body  is  as  difficult  to 
measure  as  mental  suffering  induced  by 
mortification  and  disfigurement.  Not  all 
people  suffer  equally  from  the  same  bodily 
injury.  The  finer  and  more  delicate  the 
physical  organization,  the  more  acute  will 
be  both  the  physical  and  mental  suffering. 
In  practice,  mental  suffering  is  always  an 
element  considered  by  juries  in  slander  and 
libel  cases,  in  actions  for  false  imprisonment 
and  breach  of  promise,  and  many  other  cases 
of  like  character,  and  ought  to  be.  The 
wound  to  one's  sensibilities  is  none  the  leas 
painful  when  one's  character  is  slandered. 
The  law  ought  not  to  grant  redress  alone  to 
the  business  man  who  sustains  commercial 
damage,  and  refuse  redress  to  others  who 
have  sustained  a  more  poignant  infliction. 
And  he  who  negligently  causes  an  injury  to 
another  who  is  faultless,  which  makes  the 
15  L.R.A.(N.S.) 


latter  an  object  of  pity  and  abhorrence  to  his 
fellow  men,  and  an  object  of  ridicule  to  th« 
thoughtless  and  unfeeling,  and  deprives  him 
of  the  comfort  and  companionship  of  his 
fellows,  ought  to  respond  in  damages  for 
the  injury  sustained.  It  is  true  that  there 
is  no  gaiige  furnished  by  the  law  for  meas- 
uring such  damages,  and  that  it  is,  to  ft 
great  extent,  sentimental.  But  there  is  an 
element  of  sentiment  in  all  damages, — even 
in  the  possession  and  use  of  money  itself, — 
for  a  given  amount  of  money  may  be  of  far 
more  value  to  one  person  than  to  another. 
While  all  these  considerations  tend  to  pre- 
vent the  assessment  of  damages  in  any  case 
from  being  absolutely  adequate  or  measured 
with  exactness  and  understanding,  they 
will  not  prevent  the  approximate  mea- 
surement, and  must  be  submitted  to 
the  l)est  judgment  of  the  jury.  We  are 
unable  to  see  anything  in  the  further  con- 
tention that  under  this  instruction  the  jury 
was  authorized  to  bring  in  a  verdict  for 
double  damages." 

The  rule  showing  recovery  was  also  ap- 
plied in  Beath  v.  Rapid  R.  Co.  119  Mich. 
512,  78  N.  W.  637,  where  a  woman  was  in- 
jured so  that  it  was  necessary  for  her  to  use 
crutches,  and  it  was  held  that  the  jury 
might  consider  the  shame  and  mortificaUon 
which  the  plaintiff  had  suffered  by  being 
obliged  to  use  crutches  or  a  crutch  and  a 
cane. 

In  Power  ▼.  Harlow,  57  Mich.  107,  23 
N.  W.  606,  the  court  said:  "It  was  proper 
for  the  jury  to  take  into  account  how  the 
plaintiff  might  be  restricted  in  his  choice 
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ble  for  the  purpose  of  establishing  negli- 
gence. Colorado  Electric  Co.  t.  Lubbers,  11 
Colo.  505,  7  Am.  St.  Rep.  255,  19  Pac.  479; 
Anson  v.  Evans,  19  Colo.  274,  35  Pac.  47; 
Zimmerman  v.  Denver  Consol.  Tramway  Co. 
18  Colo.  App.  480,  72  Pac.  607;  Denver  & 
R.  G.  R.  Co.  V.  Morton,  3  Colo.  App.  156,  32 
Pac.  345.  Such  actr  afford  no  legitimate 
basis  from  which  to  infer  that  thereby  a 
previous  neglect  of  duty  ia  admitted.  A 
person  may  have  exercised  due  care  with 
respect  to  some  appliance  under  his  control, 
and  yet,  after  an  injury  to  another  has  oc- 
curred, and  as  a  precaution  to  prevent  fu- 
ture injuries,  may  adopt  additional  safe-; 
guards.  If  he  were  not  permitted  to  do  so 
without  having  such  action  construed  as  an 
admission  that  he  had  been  previously  negli- 
gent, the  result  would  be,  after  an  injury, 
to  prevent  precautions  being  taken  to  avoid 
injuries  to  others.  Jones,  Kv.  i  290.  Neg- 
ligence ia  determined  from  the  facts  as  they 
were,  and  what  was,  or  should  have  been, 
known  at  the  time  of  an  injury,  and  not  by 
circumstances  subsequent  thereto. 

One  of  the  issues  made  by  the  pleadings 
was  whether  the  defendant  company  had 
placed  the  obstruction  in  the  sidewalk,  and 
for  this  reason  counsel  for  plaintiff  contend 
that  the  evidence  was  admissible  for  the 


purpose  of  showing  that  this  obstruction 
was  under  the  control  of  the  defendant  com- 
pany. In  support  of  this  contention  they 
cite  Readman  v.  Conway,  126  Mass.  374; 
Colorado  Mortg.  &  Invest.  Co.  v.  Rees,  21 
Colo.  435,  42  Pac.  42;  Skottowe  v.  Or^on 
Short  Line  &  U.  N.  R.  Co.  22  Or.  430,  16 
L.R.A.  693,  30  Pac.  222;  Jones,  Ev.  {  290. 
They  also  contend  that  the  testimony  was 
competent  for  the  purpose  of  showing  that 
the  conditions  where  the  injury  to  the  plain- 
tiff occurred  had  changed,  and  to  prove  that 
the  goose  neck  had  in  fact  existed.  In  sup- 
port of  this  contention  they  cite  Choctaw, 
O.  &  O.  R.  Co.  V.  McDade,  191  U.  S.  64, 
48  L.  ed.  96,  24  Sup.  Ct.  Rep.  24;  Kuhns 
T.  Wisconsin,  L  &  N.  R.  Co.  76  Iowa,  67, 
40  N.  W.  92. 

Conceding,  but  not  deciding,  that  the  tes- 
timony in  question  was  competent  for  the 
purposes  claimed  by  counsel  for  plaintiff, 
that  did  not  render  it  competent  to  estab- 
lish negligence  on  the  part  of  the  defend- 
ants. By  an  instruction  given,  the  question 
of  whether  or  not  the  goose  neck  was  dan- 
gerous to  the  safety  of  persons  traveling 
along  the  sidewalk  in  the  vicinity  of  where 
it  was  located  was  submitted  to  the  jury. 
If  this  was  a  question  which  it  was  the 
province  of  the  jury  to  determine   (and  no 


of  occupation  by  the  injury,  and  limited  in 
his  ability  to  work;  and  though  the  word 
'humiliation'  was  not  a  fortunate  one  to 
make  use  of,  there  can  be  no  supposition 
that  its  use  was  misleading.  There  must  be 
more  or  less  of  permanent  annoyance  from 
the  mutilation  of  a  limb,  irrespective  of  the 
diminished  usefulness,  and  the  jury  had  a 
right  to  take  this  into  account."  To  the 
same  effect  are  Sherwood  v.  Chicago  ft  W.  M. 
R.  Co.  82  Mich.  374,  46  N.  W.  778,  where  the 
plaintiff's  leg  was  broken,  and  Atlanta  & 
R.  Air  Line  R.  Co.  v.  Wood,  48  Ga.  565, 
where  the  plaintiff's  leg  was  shortened  3 
inches. 

So  in  Schmitz  v.  St.  Louis,  I.  M.  A;  S.  R. 
Co.  119  Mo.  256,  23  L.RA.  260,  24  S.  W. 
472,  where  a  boy  had  the  bones  and  muscles 
in  his  foot  crushed,  the  court,  in  holding  him 
entitled  to  recover  for  mental  anguish,  said: 
"Mental  anguish  may  be  properly  said  to  be, 
in  this  case,  grief  and  sorrow  by  plaintiff 
over  the  loss  of  the  use  of  his  limb  and  be- 
coming a  cripple  for  life." 

And  in  Rice  v.  Council  Bluffs,  124  Iowa, 
639,  100  N.  W.  506,  the  court  said:  "The 
pain  and  suffering  for  which  the  law  allows 
compensation  are  not  confined  to  mere  phys- 
ical aches.  It  includes  as  well  the  mental 
anguish,  the  sense  of  loss  and  burden,  the 
inconvenience  and  embarrassment  which  the 
person  who  is  materially  crippled  or  dis- 
abled in  body  or  limb  can  never  escape." 

In  Stewart  v.  Ripon,  38  Wis.  584,  where 
the  plaintiff's  arm  was  injured,  the  court, 
in  discussing  an  instruction  which  it  was 
claimed  authorized  recovery  by  the  plain- 
15  LJl.A.(NJS.) 


tiff,  a  minor,  for  his  services  during  mi- 
nority, said:  "Manifestly,  the  consciousness 
that  his  arm  is  disabled  for  life  must  neces- 
sarily greatly  increase  the  mental  suffering 
of  the  plaintiff,  and  damages  for  such  suf- 
fering belong  to  him,  and  not  to  his  father." 

So  in  Georgia,  F.  &  A.  R.  Co.  v.  Lasseter, 
122  Ga.  679,  51  S.  E.  15,  where  the  injury 
produced  total  blindness  in  one  eye,  and  the 
other  was  affected,  the  court,  in  holding  a 
verdict  not  excessive,  said:  "The  injury  has 
brought  about  a  permanent  disfigurement 
which  must  prove  a  source  of  regret  and  dis- 
tress throughout  the  remainder  of  his  life." 

In  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Lea- 
mons,  82  Ark.  504,  102  S.  W.  363,  where 
plaintiff  sustained  a  serious  injury  to  his 
face,  a  bone  having  been  driven  against  his 
ear,  it  was  held,  where  the  evidence  showed, 
among  other  things,  that  he  was  disfigured 
for  a  time,  if  not  permanently,  that  mental 
pain  and  anguish  were  proper  elements  of 
damage. 

In  the  following  personal-injury  cases  it 
was  held  that  a  disfigurement  of  the  person 
constituted  a  proper  element  of  damages: 
Newbury  v.  Getchel  &  M.  Lumber  &  Mfsr. 
Co.  100  Iowa,  441,  62  Am.  St.  Rep.  582.  69 
N.  W.  743;  The  Oriflamme,  3  Sawy.  397, 
Fed.  Cas.  No.  10,572;  St  Louis  Southwest- 
ern R.  Co.  V.  Dobbins,  60  Ark.  481,  30  S.  W. 
887,  31  S.  W.  147;  Western  &  A.  R.  Co.  v. 
Young,  81  Ga.  397,  12  Am.  St.  Rep.  320,  7 
S.  E.  912;  Wilson  v.  Young,  31  Wis.  574; 
Cameron  v.  Bryan,  89  Iowa,  214,  66  N.  W. 
434. 
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claim  to  the  contrary  is  made),  then  it  was 
prejudicial  error  to  permit  any  evidence  to 
go  to  the  jury  tending  to  prove  negligence 
of  the  defendants  which  was  not  competent 
for  that  purpose.  The  defendants  requested 
an  instruction  to  the  efTect  that,  in  deter- 
mining whether  or  not  the  defendants  were 
guilty  of  negligence,  they  must  not  consider 
the  testimony  that  the  goose  neck  was  re- 
moved after  plaintiff's  injury.  This  should 
have  been  given,  for  the  reason  that,  as 
stated,  if  it  be  conceded  that  the  testimony 
which  the  defendants  sought  to  have  exclud- 
ed from  the  jury  in  determining  the  ques- 
tion of  negligence  was  competent,  under  the 
issues  made  by  the  pleadings,  for  the  pur- 
poses claimed  by  counsel  for  plaintiff,  it 
should  have  been  so  limited,  or,  at  least, 
the  jury  should  have  been  advised  that  it 
could  not  be  considered  in  determining  the 
question  of  tne  negligence  of  the  defend- 
ants, when  an  instruction  to  that  effect  was 
requested. 

Counsel  for  plaintiff  say  that  the  instruc- 
tion requested  was  objectionable  because  its 
wording  was  such  that  the  effect  would 
have  been  to  take  away  from  the  jury  the 
question  of  whether  or  not  there  was  a 
goose  neck  in  the  sidewalk  on  the  day  plain- 
tiff was  injured,  and  whether  the  defendant 
company  had  placed  it  there,  and  was  re- 
sponsible for  its  presence  at  the  time  of 
plaintiff's  injury.  Perhaps  it  is  true  that 
the  instruction  could  have  been  more  care- 
fully worded,  so  as  to  have  more  definitely 
called  the  attention  of  the  jury  to  the  prop- 
osition that  the  removal  of  the  goose  neck 
subsequent  to  plaintiff's  injury  was  not  to 
be  construed  as  an  admission  that  it  was 
dangerous  to  persons  traveling  along  the 
sidewalk  in  its  vicinity.  If  it  was  faulty 
in  this  respect,  however,  the  plaintiff  was 
not  thereby  prejudiced,  but,  on  the  con- 
trary, it  was  detrimental  to  the  defendants 
by  not  being  suiticiently  definite.  By  the  an- 
swers filed,  the  placing  of  the  goose  neck  in 
the  sidewalk  by  the  defendant  company  was 
denied;  but,  at  the  time  the  evidence  of  its 
removal  was  introduced,  it  had  been  admit- 
ted by  the  agent  of  the  defendant  company 
that  it  had  been  placed  there  by  his  direc- 
tion, so  that  at  the  time  this  testimony 
was  introduced  there  was  no  issue,  so  far  as 
the  evidence  was  concerned,  as  to  whether 
the  defendant  company  had  placed  it  in  the 
sidewalk,  but  the  important  question  was, 
whether  it  was  so  fraught  with  danger  that 
placing  and  maintaining  it  there  was  neg- 
ligence. Consequently,  if  the  instruction 
was  not  as  definite  as  it  should  have  been, 
it  would  not  have  had  the  effect  of  with- 
drawing from  the  consideration  of  the  jury 
the  testimony  bearing  upon  the  question  of 
the  goose  neck  having  been  placed  in  tUi 
lo  L.R.A.(N.S.) 


sidewalk  by  the  defendant  company,  and 
that  it  was  under  its  control  on  the  day 
plaintiff  was  injured. 

The  next  error  complained  of  by  counsel 
for  defendant  company  is  that  testimony 
from  other  persons  that  they  had  tripped 
upon  the  goose  necl<  was  admitted.  When 
this  testimony  was  offered,  one  of  counsel 
for  plaintiff  stated:  "We  desire  to  show- 
by  this  witness  and  others  the  fact  that  this 
man  and  others  have  stumbled  over  thi« 
very  projection,  and  it  is  evidence  of  the 
fact  of  negligence  on  the  part  of  the  defend- 
ant company.''  Testimony  that  other  per- 
sons bad  tripped  upon  this  goose  neck  was 
clearly  not  admissible  for  the  purpose  of 
establishing  negligence  of  the  defendants,  or 
that  the  goose  neck  was  dangerous.  If  the 
fact  that  others  had  tripped  upon  the  ob- 
struction could  be  shown  for  the  purpose 
of  establishing  negligence,  then  there  would 
necessarily  be  as  many  distinct  issues  in- 
jected into  the  case  as  there  were  persons 
called  as  witnesses  who  had  passed  over  the 
sidewalk  in  the  vicinity  of  the  goose  neck. 
The  care  they  had  exercised  and  the  condi- 
tions under  which  they  had  tripped  upon  the 
obstruction  would  be  a  subject  of  inquiry. 
If  such  evidence  was  admissible,  then  it 
would  be  proper  to  show  that  persons  had 
passed  along  the  sidewalk  and  had  not 
tripped  upon  the  obstruction;  and  again, 
the  care  they  had  exercised  and  the  condi- 
tions under  which  they  had  passed  by  the 
goose  neck  could  be  gone  into,  and  thus 
the  case  would  be  confused  by  a  great  num- 
ber of  collateral  issues,  which  would  not 
aid  in  determining  whether  or  not  the  ob- 
struction was  dangerous.  Evidence  of  col- 
lateral facts  which  are  incapable  of  aiding 
in  the  determination  of  the  main  fact  in 
dispute  should  be  excluded,  because  such  evi- 
dence tends  to  draw  the  minds  of  the  ju- 
rors from  the  main  fact  in  issue,  and  to  ex- 
cite, prejudice,  mislead,  and  confuse  them. 
The  character  of  the  obstruction  was  sus- 
ceptible of  proof.  Such  proof  was  made, 
and  whether  or  not  the  goose  neck  was  dan- 
gerous was  to  be  determined  by  the  jury 
from  these  facts,  and  not  from  whether  oth- 
ers had  passed  along  the  sidewalk  where  it 
was  located  without  being  injured  thereby, 
or  had  suffered  an  injury  therefrom.  That 
the  testimony  in  question  was  not  compe- 
tent to  prove  negligence  of  the  defendants 
is  supported  by  many  authorities,  from 
which  we  cite:  Hubbard  ▼.  Androscoggin  & 
K.  R.  Co.  39  Me.  506;  Collins  v.  Dorchester, 
6  Cush.  306 ;  Hudson  v.  Chicago  &  N.  W.  R. 
Co.  SO  Iowa,  681,  44  Am.  Rep.  692,  13  N. 
W.  735;  Temperance  Hall  Asso.  v.  Giles, 
33  N.  J.  L.  260;  Kidder  v.  Dunstable,  11 
Gray,  342;  Phillips  v.  Willow,  70  Wis.  6, 
5  Am.  St.  Rep.  114,  34  K.  W.  731;  Brandt 
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v.  Libbey,  78  Me.  321,  67  Am.  Rep.  810,  5 
Atl.  71;  Ramsey  v.  Rushville  &  M.  Gravel 
Road  Co.  81  Ind.  394;  Hodges  v.  Bearae,  129 
111.  87,  21  N.  E.  613. 

But  counsel  for  plaintiff  say  that  the  tes- 
timony under  consideration  was  admissible 
under  the  limitation  stated  by  the  court 
in  ruling  upon  tlje  objection  to  its  intro- 
duction. The  court,  in  passing  upon  the  ob- 
jection, stated,  in  substance,  that  the  tes- 
timony was  proper  to  establish,  as  a  sub- 
stantive fact,  that  the  goose  neck  extended 
such  a  distance  above  the  sidewalk  that  a 
man's  foot  would  strike  against  it.  Coun- 
sel for  plaintiff  insist  that  this  limitation 
rendered  the  testimony  admissible,  for  the 
reason  that  the  defendants,  by  their  an- 
swer, denied  that  the  goose  neck  was  in  the 
sidewalk,  and  denied  that  it  was  high  enough 
for  plaintiff  to  catch  his  foot  under  it,  and 
had  also  introduced  evidence  to  show  that 
the  goose  neck  was  but  an  inch  or  an  inch 
and  a  quarter  above  the  curb,  and  there- 
fore it  was  impf>88ible  for  the  plaintiff  or 
any  other  person  to  catch  his  foot  under  it. 
We  do  not  think  it  was  admissible  for  the 
reason  indicated  by  the  court.  The  man- 
ner of  its  construction,  for  the  purpose  of 
determining  whether  or  not  it  was  danger- 
ous, was  the  testimony  for  the  jury  to  con- 
aider,  and  not  whether  others  had  stumbled 
against  it.  If  testimony  of  that  kind  was 
proper  for  the  purpose  of  establishing  negli- 
gence of  the  defendants,  then  innumerable 
collateral  issues  would  be  raised,  for  the 
same  reasons  indicated  in  disposing  of  the 
previous  questions  determined.  Clearly,  for 
the  reasons  already  given,  it  was  not  proper 
to  establish  negligence,  and  the  jury  should 
have  been  so  advised  by  an  instruction  to 
that  effect,  which  was  requested  on  the  part 
of  the  defendants. 

Error  is  assigned  on  the  admission  of  tes- 
timony to  prove  damages  sustained  by  plain- 
tiff resulting  from  his  inability  to  work 
while  recovering  from  his  injury,  and  his 
impaired  abilities  in  this  respect  in  the  fu- 
ture. At  the  time  of  his  injury'  plaintiff 
was  engaged  in  selling  cigars  on  commis- 
sion for  Dixon,  Niles,  &  Mosher  Company, 
and  had  been  for  about  four  days.  For  the 
period  of  something  like  four  years  prior  to 
his  engagement  with  the  firm  for  which  he 
was  working  at  the  time  of  his  injury,  he 
had  been  employed  by  the  Morey  Mercantile 
Company  in  the  same  capacity.  For  three 
years  of  this  period  evidence  of  the  amount 
paid  him  in  the  way  of  commissions  by  the 
Morey  Mercantile  Company  was  introduced. 
It  appears  that  his  commission  was  40  per 
cent  of  the  profits  on  the  goods  he  sold. 
From  these  profits  he  was  required  to  pay 
his  own  expenses.  By  his  contract  with 
Dixon,  Kiles,  &  Mosher  CiHnpany  he  was 
16  L.R.A.(N.S.) 


also  to  receive  40  per  cent  of  the  profits, 
and  was  allowed  an  expense  account.  What 
his  expenses  were  while  engaged  with  the 
Morey  Mercantile  Company  was  not  shown; 
neither  was  there  any  testimony  as  to  what 
amount  was  to  be  allowed  him  in  the  way 
of  expenses  by  the  firm  with  which  he  was 
engaged  at  the  time  of  his  injury.  Plain- 
tiff was  able  to  resume  his  occupation  about 
the  1st  of  September  subsequent  to  his  in- 
jury, and  from  that  date  down  to  the  time 
of  the  trial  of  the  case  was  engaged  in  sell- 
ing cigars  under  the  contract  which  he  had 
entered  into  just  previous  to  being  injured. 
There  was  no  proof  touching  the  amount  of 
his  earnings  during  this  period.  Under  his 
new  contract,  part  of  the  territory  he  was 
to  work  in  was  different  from  that  under  his 
former  employment,  and  there  was  a  differ- 
ence in  some  of  the  brands  of  cigars  which 
he  was  employed  to  sell.  The  court  in- 
structed the  jury  that  in  estimating  plain- 
tifTs  damages  they  could  take  into  consid- 
eration his  probable  earnings  while  recov- 
ering from  his  injury,  less  the  amount  ac- 
tually received  by  him  during  such  time 
from  his  employers,  and  also  his  decreased 
ability  to  earn  money  in  the  future.  Coun- 
sel for  defendants  say  that  the  evidence  of 
the  amount  paid  by  the  Morey  Mercantile 
Company  was  not  competent,  because  the 
profits  which  the  plaintiff  might  realize  un- 
der his  contract  of  employment  were  too 
uncertain  and  speculative  to  be  the  subject 
of  recovery.  We  shall  not  undertake  to  de- 
termine whether  or  not  prospective  profits 
in  the  way  of  commissions  are  too  uncertain 
and  speculative  to  be  recovered  in  an  action 
for  damages  caused  by  an  injury  such  as 
plaintiff  sustained,  because  it  is  evident,  for 
other  reasons  urged  by  counsel,  that  there 
was  not  sufficient  testimony  upon  which  to 
submit  to  the  jury  the  question  of  his  loss 
of  earnings,  either  past  or  future,  and  that 
instructions  requested  by  defendants  on  that 
subject  should  have  been  given. 

At  the  conclusion  of  the  testimony  de- 
fendants requested  instructions  to  the  effect: 
(1)  That  evidence  of  the  amount  of  com- 
missions received  by  plaintiff  from  the  Mo- 
rey Mercantile  Company  should  not  be  con- 
sidered, because  it  appeared  he  was  obliged 
to  pay  his  own  expenses  from  such  commis- 
sions, and  there  was  no  evidence  as  to  what 
these  expenses  amounted  to.  (2)  That  this 
testimony  was  not  competent,  because  evi- 
dence of  what  plaintiff  had  earned  in  the 
way  of  commissions  under  a  different  con- 
tract, with  a  different  firm  than  the  one  by 
which  he  was  employed  at  the  time  of  his 
injury,  could  not  be  considered  in  determin- 
ing his  probable  earnings  under  the  contract 
with  the  firm  by  which  he  was  employed 
when  injured.     (3)  That  this  evidence  was 
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incompetent  to  establish  damages  for  loss 
of  commissions  after  he  resumed  work,  when 
there  was  no  testimony  that  his  earnings 
subsequent  to  that  date  were  less  than  prior 
to  his  injury.  Wliat  plaintiff  made  during 
the  period  he  was  employed  by  the  Morey 
Mercantile  Company  depended  upon  the 
amount  of  his  expenses.  There  was  no  tes- 
timony on  this  question,  although  it  ap- 
peared that  under  his  contract  he  was  re- 
quired to  pay  his  expenses.  This  left  the 
question  of  his  earnings  during  that  period 
entirely  to  speculation,  because  they  could 
be  no  more  than  what  he  was  paid  in  the 
way  of  commissions,  less  the  expenses  he  in- 
curred in  earning  such  commissions.  If 
his  net  profits  while  working  for  the  Morey 
Mercantile  Company  could  be  considered  in 
determining  his  loss  during  the  period  he 
was  incapacitated  from  labor,  there  was  no 
proof  of  what  these  profits  would  be.  Only 
actual  damages  of  the  character  under  con- 
sideration, established  by  the  proof  of  facts 
from  which  they  may  be  determined  with 
reasonable  certainty,  are  recoverable;  and 
hence  it  was  necessary  for  plaintiff,  before 
the  compensation  received  by  him  from  the 
Morey  Mercantile  Company  was  competent, 
if  admissible  at  all,  to  consider  as  a  basis 
upon  which  to  estimate  his  damages  for  the 
period  he  was  incapacitated  from  work  or 
after  he  resumed  his  occupation,  to  show 
what  his  expenses  in  earning  such  commis- 
sions were.  Central  Coal  &  Coke  Co.  ▼. 
Hartman,  49  C.  C.  A.  244,  111  Fed.  06.  Just 
previous  to  his  injury  plaintiff  had  been  en- 
gaged by  a  new  firm.  The  territory  in  which 
he  would  operate  under  his  contract  with 
this  firm  was  different  from  that  he  sold 
goods  in  when  employed  by  the  Morey  com- 
pany. The  brands  of  cigars  were  also  dif- 
ferent. This  left  the  question  of  his  earn- 
ings under  his  arrangement  with  his  new 
employers,  as  compared  with  those  while  en- 
gaged with  the  Morey  company,  entirely 
problematical.  He  would  have  to  find  new 
customers.  His  sales  might  be  greater  or 
less,  as  they  would  depend  on  conditions 
in  many  respects  different  from  those  exist- 
ing while  working  for  the  Morey  company, 
so  that  his  earnings  with  the  Morey  com- 
pany were  not  competent  as  a  basis  upon 
which  to  compute  his  earnings  under  his 
contract  with  the  firm  by  which  he  was  en- 
gaged when  injured.  Boston  &  A.  R.  Co.  t. 
O'Reilly,  158  U.  8.  334,  39  L.  ed.  1006,  15 
Sup.  Ct.  Rep.  830. 

Plaintiff  resumed  work  about  the  Ist  of 
September  subsequent  to  his  injury.  There 
was  testimony  to  the  effect  that  he  was 
lame  at  this  time;  that  he  had  to  use  a 
cane;  that  he  could  not  get  in  and  out  of 
a  buggy,  which  he  used  in  visiting  •custom- 
ers, as  readily  as  before;  and  that  be  em- 
15  L.R.A.(N.S.) 


ployed  a  boy  to  assist  him;  but  there  is  no 
testimony  as  to  what  he  earned  under  these 
conditions.  For  all  that  appears  from  the 
record,  he  may  have  earned  as  much  during 
this  period  as  during  a  similar  period  pre- 
vious to  his  injury,  so  that  the  damages 
resulting  from  his  inability  to  labor  after 
he  resumed  work  were  entirely  a  matter  of 
speculation;  and,  as  the  jury  were  advised 
that  in  estimating  his  damages  they  could 
take  into  consideration  loss  of  his  probable 
earnings  while  he  was  unable  to  work,  and 
his  decreased  ability  to  earn  money  in  the 
future,  without  any  proper  basis  upon  which 
to  estimate  such  damages,  the  court  not  only 
erred  in  instructing  the  jury  on  the  sub- 
ject, but  also  committed  error  in  not  giving 
the  instructions  requested  by  the  defend- 
ant. 

The  court  also  instructed  the  jury  that,  if 
they  found  that  plaintiff  was  entitled  to  re- 
cover, they  might  allow  him  damages  for 
mental  suffering  arising  from  disfigurement 
of  person,  if  any  was  proven.  Error  is  as- 
signed on  this  instruction.  There  is  a  de- 
cided conflict  of  the  authorities  as  to  wheth- 
er or  not  damages  for  mental  suffering  of 
the  character  under  consideration  are  re- 
coverable; some  courts  holding  that  the  men- 
tal pain  arising  from  the  contemplation  of 
a  maimed  body  and  the  humiliation  of  go- 
ing through  life  in  a  crippled  condition  is 
too  remote  to  be  considered  as  an  element 
of  damage,  while  others  hold  to  tho  contrary, 
upon  the  theory  that,  as  the  mind  is  no  less 
a  part  of  the  person  than  the  body,  the 
sufferings  of  the  former  which  result  from 
on  injury  may  be  recovered,  and  therefore 
mental  suffering  caused  by  disfigurement  as 
the  result  of  an  injury  may  be  compensated 
by  way  of  damages.  No  rule  for  awarding 
damages  for  mental  suffering,  however 
caused,  can  be  formulated  so  as  to  define  a 
certain  basis  upon  which  such  damages  can 
be  estimated.  This  is  especially  true  with 
respect  to  mental  suffering  resulting  from 
disfigurement.  The  temperament,  walk  in 
life,  sex,  and  the  character  of  the  disfigure- 
ment, would  necessarily  have  to  be  taken 
into  consideration  in  determining  the  ex- 
tent of  the  mental  suffering  in  such  cases. 
Because  of  these  conditions,  some  would  be 
affected  more  than  others.  Then,  again, 
jurors  called  upon  to  assess  damages  of  this 
character  would  be  more  or  less  affected  in 
their  estimate  by  their  own  character  with 
respect  to  their  sympathetic  or  nonsympa- 
thetic  nature,  so  that  damages  of  this  kind, 
if  recoverable  in  any  case,  must  depend 
largely  upon  conjecture,  and  peculiaritiea 
of  the  persons  called  upon  to  assess  them. 
For  these  reasons,  the  cases  in  which  such 
damages  should  be  allowed,  if  recoverable  at 
all,  should  be  confined  to  the  narrowest  poe- 
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Bible  Umita,  where  it  wM  eyident  that  a 
claim  therefor  was  meritorious.  There  may 
be  some  casesj  although  we  do  not  so  hold, 
where  damages  for  mental  suiTering  result- 
ing from  disfigurement  should  be  given,  as 
where  an  injury  was  caused  maliciously,  or 
where  the  disfigurement  was  such  that  the 
presence  of  the  individual  injured  would 
thereby  be  rendered  offensive.  No  such  con- 
ditions are  present  in  the  case  at  bar.  It 
appears  that  plaintiff's  leg  was  broken; 
that  in  healing  it  has  been  shortened  from 
between  %  of  an  inch  to  1  inch ;  that  at  the 
time  of  the  trial  he  limped,  but  was  able 
to  get  about  by  the  use  of  a  cane;  that  his 
leg  was  stiffened,  but  the  chances  of  a  prac- 
tically complete  recovery  were  very  good. 
His  injury  was  not  caused  by  the  mali(;e  of 
either  of  the  defendants,  and  as  the  dis- 
figurement cannot  possibly  render  his  pres- 
ence objectionable  to  any  person,  nor  result 
in  making  him  an  object  of  pity  or  ridi- 
cule, we  do  not  believe,  whatever  the  rule 
might  be  with  respect  to  recovery  of  dam- 
ages for  r-ental  suffering  caused  by  disfig- 
urement, that  such  a  case  is  made  by  the 
plaintiff  as  to  justify  any  awaid  for  dam- 
ages on  that  account. 

Plaintiff  was  permitted  to  call  Mr.  Whit- 
ing and  cross-examine  him,  under  act  1899, 
p.  178,  chap.  95,  which  provides  that  a 
party  to  any  civil  action  may  call  the  man- 
aging agent  of  any  corporation  which  is  a 
party  to  the  same  action,  and  examine 
him  upon  the  trial  thereof  as  if  under 
cross-examination.  This  is  assigned  as  er- 
ror by  the  defendant  company,  upon  the 
ground  that  the  act  in  question  does  not  con- 
template that  every  agent  of  a  corporation 
may  be  so  examined,  but  is  limited  to  a 
managing  agent,  and  the  witness  was  but 
the  local  agent  of  the  defendant  company. 
A  construction  of  the  statute  is  unneces- 
sary because  it  clearly  appears  that,  wheth- 
er the  plaintiff,  by  virtue  of  the  statute, 
had  or  had  not  the  right  to  call  Mr.  Whit- 
ing as  a  witness,  the  defendant  company 
was  not  prejudiced  by  his  examination,  fur- 
ther than  some  of  the  testimony  elicited 
was  incompetent;  but  that  is  not  material 
to  the  question  being  considered.  Mr.  Whit- 
ing subsequently  was  placed  upon  the  stand 
as  a  witness  for  the  defendant  company,  and 
the  same  facts  to  which  he  testified  when 
first  called  were  brought  out  upon  his  cross- 
examination. 

The  defendant  company  filed  a  demurrer 
to  the  complaint,  based  upon  the  grounds 
that  there  was  a  misjoinder  of  parties  and 
causes  of  action.  This  demurrer  was  over- 
ruled, and  error  is  assigned  on  such  ruling. 
The  defendant  answered  to  the  merits,  and 
also  sought  to  raise  the  question  of  mis- 
joinder by  such  answer.  If  there  was  any 
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merit  in  the  questions  raised  by  the  de- 
murrer, they  appeared  upon  the  face  of  the 
complaint,  and  by  answering  to  the  merits 
they  have  been  waived.  An  objection  to  a 
complaint  that  there  is  misjoinder  of  causes 
of  action  and  parties,  which,  if  it  possesses 
any  merit,  appears  on  the  face  of  the  com- 
plaint, can  only  be  raised  by  demurrer.  If 
overruled,  the  question  is  waived  by  an- 
swering to  the  merits.  Nor  can  it  be  saved 
by  pleading  such  misjoinder  in  connection 
with  an  answer  on  the  merits.  Sams  Auto- 
matic Car  Coupler  Co.  v.  League,  2  Colo. 
129,  54  Pac.  642. 

There  are  other  errors  assigned  on  be- 
half of  the  defendant  company  which  it  is 
unnecessary  to  consider.  From  the  ques- 
tions determined,  enough  has  been  said  to 
serve  as  a  guide  on  a  retrial  of  the  case,  in 
the  introduction  of  testimony  and  instruc- 
tions to  the  jury,  so  far  as  all  parties  are 
concerned,  with  respect  to  those  matters 
disclosed  by  the  present  record  which  affect 
the  rights  of  the  defendants  jointly  or  the 
defendant  company  alone. 

We  shall  now  consider  those  errors  as- 
signed on  behalf  of  the  city  and  county 
of  Denver,  which  are  vitally  important  to 
that  municipality.  The  court  instructed  the 
jury  that  the  latter  would  not  be  liable 
unless  it  appeared  that  the  goose  neck  had 
been  in  the  sidewalk  for  a  sufficient  length 
of  time,  so  that  the  city,  through  its  proper 
officers,  might,  in  the  exercise  of  reason- 
able care,  have  known  of  its  existence.  This 
was  followed  by  an  instruction  to  the  effect 
that  the  existence  of  the  goose  neck  in  the 
sidewalk  for  three  or  three  and  a  half 
months  was  a  sufficient  length  of  time  to 
constitute  constructive  notice  to  the  city 
of  its  existence.  This  part  of  the  instruc- 
tion was  erroneous.  The  obstruction  was 
comparatively  small.  It  was  made  of  %• 
inch  iron  pipe,  was  located  near  the  curb, 
and  extended  but  a  few  inches  above  the 
sidewalk,  and  hence  was  not  of  a  character 
to  necessarily  attract  the  attention  of  any 
official  of  the  city  passing  along  the  walk 
in  the  vicinity  of  where  it  was  located.  Un- 
der these  facts,  the  question  of  whether  it 
had  existed  there  a  sufficient  length  of  time 
to  operate  as  constructive  notice  to  the  city 
should  have  been  left  to  the  determination 
of  the  jury.  The  case  is  different  from 
Denver  v.  Hyatt,  28  Colo.  129,  63  Pac.  403. 
In  that  case  it  appeared  that  the  defect  in 
the  sidewalk  was  plainly  visible,  and  had 
existed  for  such  a  length  of  time  that  the 
city  was  presumed  to  have  notice  of  its  ex- 
istence. 

The  court  also  instructed  the  jury  that  it 
could  not  find  against  either  of  the  defend- 
ants under  the  evidence  unless  it  found 
against  both.    This  was  clearly  erroneous,  so 
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far  as  the  city  was  concerned,  because,  if  it . 
had  not  been  negligent  in  ascertaining  the  I 
existence  of  the  obstruction,  or  negligent  in 
removing  it,  it  would  not  be  liable   even 
though  the  defendant  company  might. 

There  is  one  further  error  assigned  on 
the  part  of  the  city  which  should  be  no- 
ticed. Over  objection  by  counsel  for  the 
city,  plaintiiT  was  permitted  to  testify  as  to 
injuries  other  than  his  broken  leg.  In  the 
notice  served  on  the  city,  required  by  {  9,  p. 
233,  chap.  78,  Sess.  Laws  1893,  the  only  in- 
jury stated  was  to  his  1^,  and  it  is  con- 
tended by  counsel  that  testimony  of  his 
injuries,  so  far  as  the  city  was  concerned, 
should  have  been  limited  to  those  mentioned 
in  the  notice.  It  is  claimed  by  counsel  for 
plaintiff  that  the  question  is  not  preserved 
in  the  record.  Inasmuch  as  the  determina- 
tion of  this  latter  question  does  not  affect 
the  reversal  of  the  case,  we  shall  indicate 
our  views  on  the  question  raised  by  counsel 
for  the  city,  so  that  they  may  serve  as  a 
guide  at  another  trial.  It  has  frequently 
been  decided  that  the  service  of  notice  on 
the  city  for  injuries  sustained  by  reason  of 
a  defective  sidewalk  was  a  vital  condition 
precedent  to  the  right  to  maintain  an  action 
for  damages  against  the  city.  Such  being 
the  case,  the  damages  recoverable  must  be 
limited  to  those  growing  out  of  the  injuries 
stated  in  such  notice  to  have  been  received. 
This  limitation,  of  course,  only  applies  to 
the  city.  The  matter  of  notice  to  the  city 
could  not  affect  the  plaintiff's  right  of  ac- 
tion as  against  the  defendant  company. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 

Campbell  and  Bailey,  JJ.,  concur. 


KANSAS  SUPREME  COURT. 

FOWLER  PACKING  COMPANY,  Plff.  in 
Err., 

V. 

JOSEPH  ENZENPEROER,  JR. 
(—  Kan.  — ,  94  Pac.  995.) 

Master  —  factory  acts  ^  purpose. 

1.  The  principal  purpose  of  that  provision 
of  the  factory  act  (Laws  1903,  chap.  366,  p. 
540)  which  requires  owners  or  operators  of 
manufacturing  establishments  to  properly 
and  substantially  inclose  or  secure  elevators, 
hoisting  shafts,  and  wellholes  is  to  protect 
the  lives  and  limbs  of  employees  at  work 
in  such  establishments. 

Same  ^  vnlnclosed  elevator  —  liability. 

2.  Two   freight   elevators    without   inclo- 

Headnotps  by  Johnston,  Ch.  J. 
16  L.R.A.(N.S.) 


sures  or  coverings  were  operated  in  a  single 
inclosed  shaft  in  a  six-story  packing  house, 
and  while  barrels  were  being  loaded  on  one 
of  the  elevators  through  a  door  of  the  shaft 
at  the  sixth  floor  a  barrel  was  allowed  to 
fall  down  the  shaft  upon  an  employee  then 
at  work  upon  the  other  elevator  at  the 
fourth  floor,  thereby  injuring  him.  Held,  in 
an  action  to  recover  damages  for  the  in- 
jury, that  the  failure  of  the  owner  of  the 
packing  house  to  inclose  and  make  secure 
the  elevator  on  which  the  plaintiff  was  at 
work  was  prima  facie  evidence  of  negligence 
within  the  meaning  of  the  factory  act  ( Laws 
1903,  chap.  356,  p.  540),  and  that  the  de- 
fendant is  liable  to  the  plaintiff  for  the 
injury  suffered  by  him  in  consequence  of 
such  neglect. 
Trial  —  Instruction  —  "and." 

3.  The  statement  of  the  court  in  an  in- 
struction that  the  defendant  was  required 
to  inclose  "and"  secure  the  elevators  did 
not  impose  a  higher  duty  upoii  the  defendant 
in  this  case  than  is  prescribed  by  the  stat- 
ute, which  provides  that  elevators  shall  "be 


Case  yote.  —  Liability  of  master  to  serv- 
ant oauaed  by  elevators  uninclosed 
as  required  by  statute  or  ordinance. 

It  will  be  observed  that  the  court,  in  the 
foregoing  ease,  assumed  that  the  purpose  of 
the  statutory  requirement  was  the  protection 
of  those  within  or  upon  the  elevator  as  well 
as  those  outside  the  elevator  shaft.  A  simi- 
lar view  is  taken  in  Murphy  v.  Grand  Rap- 
ids Veneer  Works,  142  Mich.  677,  106  N.  W. 
211,  of  a  statute  requiring  hoisting  shafts 
or  wellholes  in  manufacturing  establish- 
ments to  be  properly  inclosed  and  secured; 
and  it  was  accordingly  held  that  a  master 
would  be  liable  for  the  death  of  one  em- 
ployed to  operate  an  elevator,  who  was  in 
the  exercise  of  due  care,  from  falling 
through  a  space  14  inches  wide  and  7  feet 
long  between  the  side  of  a  freight  elevator 
or  platform  and  the  wall  of  the  shaft. 

And  upon  the  ground  that  a  statute  re- 
quiring elevators  to  be  equipped  with  auto- 
matic signals  to  give  warning  that  they  are 
in  motion,  and  elevator  openings  to  be  pro- 
tected by  sufficient  railings,  gates,  or  trap- 
doors, was  intended  for  the  protection  of 
persons  in,  as  well  as  those  outside  of,  the 
elevator,  it  was  held  in  Weeks  v.  Fletcher 
(R.  I.)  69  Atl.  294,  that  noncompliance 
with  the  statute  would  render  a  master  lia- 
ble to  a  servant  injured  while  operating  the 
elevator  by  the  falling  of  a  truck  wheeled 
by  a  fellow  servant  upon  a  trapdoor  cover- 
ing the  elevator  well. 

But,  upon  the  ground  that  the  statutory 
precaution  was  not  intended  for  the  benefit 
of  those  operating  elevators  while  in  the 
actual  use  thereof,  but  for  the  protection  of 
those  working  about  an  elevator  shaft  while 
the  elevator  is  not  in  use,  it  was  held  in 
Latapie-Vignaux  v.  Askew  Saddlery  Co.  193 
Mo.  1,  91  S.  W.  496,  that  a  servant  whose 
duty  required  him  to  operate  the  elevator, 
ind  who  was  injured  while  so  engaged  by 
falling  into  the  unguarded  shaft,  could  not 
recover  in  consequence  of  the  master's  Tio- 
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properly  and  substantially  inclosed  or  se- 
cured in  order  to  protect  the  lives  and  limbs" 
of  employees. 

ServHitt  —  protection     of       elevator  — 
pleading. 

4.  In  order  to  avail  himself  of  the  pro- 
tection of  the  factory  act,  it  was  not  nec- 
essary that  plaintiff  should  plead  or  make 
specific  reference  to  that  act  in  his  peti- 
tion. It  is  sufficient  to  plead  such  acte  of 
negligence  as  bring  the  case  within  the  rule 
of  the  statute. 

B^rldence  ^  tailore    to    produce  —  pre- 
smnptlon. 

6.  As  a  general  rule  the  omission  by  a 
party  to  produce  important  testimony  re- 
lating to  a  fact  of  which  he  has  knowledge, 
and  which  is  peculiarly  within  his  own  reach 
and  control,   raises  the   presumption,  open 


to  explanation  of  course,  that  the  testimony, 
if  produced,  would  be  unfavorable  to  him.    • 

(March  7,  1808.) 

ERROR  to  the  Court  of  Common  Pleas  for 
Wyandotte  County  to  review  a  judg- 
ment in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     A£Bnned. 

The  facts  are  stated  in  the  opinion.- 
Messrs.  O.  H.   Dean,  W.   D.   Hcljeod, 
H.  C.  Tlmmonds,  O.  C.  Mosmsn,  J.  E. 
McFadden,  and  B.  E.  Morris,  for  plain- 
tiff in  error; 

In  order  to  recover  under  the  factory  act 
the    plaintiff   must   bring   himself    strictly 


lation  of  the  statute  requiring  him  to  pro- 
tect elevators  and  wellholes  by  sufficient  trap- 
doors, self-closing  hatches,  safety  catches, 
or  etoong  guard  rails,  and  to  use  all  due 
diligence  in  keeping  trapdoors  closed  except 
when  in  actual  use. 

On  the  ground  that  a  statutory  duty  to 
inclose  elevators  and  hoisting  apparatus  in 
buildings  in  course  of  construction  is  im- 
posed upon  both  the  owner  and  contractor, 
it  was  held  in  Rooney  v.  Brogan  Constr.  Co. 
107  App.  Div.  258,  96  N.  Y.  Supp.  1,  that 
the  owner  of  a  building  being  constructed 
by  independent  contractors  was  liable  for 
the  death  of  a  servant  who  fell  into  an  un- 
guarded elevator  shaft,  notwithstanding  the 
elevating  apparatus  was  owned  by  a  third 
person  whom  the  contractors  paid  by  the 
day  or  hour  for  the  use  thereof. 

In  some  instances  the  statute  expressly 
provides  that  knowledge  by  the  person  in- 
jured of  the  violation  of  the  statute  shall 
be  no  defense  (Weeks  v.  Fletcher,  supra) ; 
and,  even  in  the  absence  of  such  an  express 
provision,  it  has  been  held  that  the  servant 
does  not  assume  the  risk  arising  froia  the 
master's  violation  of  the  statutory  duty. 
Murphy  ▼.  Grand  Rapids  Veneer  Works, 
supra. 

A  servant  may  rightfully  assume  that  a 
statutory  duty  to  inclose  elevator  shafts 
will  be  performed.  Rooney  v.  Brogan  Constr. 
Co.  supra. 

But  it  is  for  the  jury  to  say  whether  the 
deceased  was  aware  of  the  absence  of  safe- 
guards, and  assumed  the  risk  of  injury  there- 
from, or  was  guilty  of  contributory  negli- 
gence, where  for  a  few  days  he  had  been 
caring  for  fires  on  other  floors  of  such  build- 
ing, and,  while  carrying  a  small  stove  in 
front  of  him  in  the  dark,  stumbled  over  the 
uneven  filling  between  the  girders  and  fell 
into  the  open  shaft,  although  in  going  for 
the  stove  he  passed  within  a  few  feet  of  the 
open  shaft.     Ibid. 

And,  on  a  second  appeal  of  the  last  case, 
it  was  again  held  to  be  for  the  jury  to  de- 
termine whether  the  deceased  assumed  risk 
of  injury,  it  not  appearing  that  he  had  be- 
fore been  on  the  floor  where  the  accident  oc- 
curred, or  knew  of  the  unguarded  condition 
15  LJl.A.(N.S.) 


of  the  shaft.    Rooney  v.  Brogan  Constr.  Co. 
113  Api>.  Div.  813,  99  N.  Y.  Supp.  939. 

The  risk  of  injury  from  barrels  being  set 
in  motion  by  the  vibrations  of  machinery 
and  rolling  into  an  unprotected  elevator 
shaft  is  not  assumed  by  a  servant,  in  the 
absence  of  knowledge  that  there  are  loose 
barrels  on  an  upper  floor  in  a  position  to 
be  so  set  in  motion.  Freeman  y.  Glens 
FalU  Paper  Mill  Co.  61  Hun,  126,  15  N.  Y. 
Supp.  657. 

But  it  is.  held  in  Kew  York  that  the  serv- 
ant assumes  the  risk  from  the  violation  of 
such  a  statute  where  he  knows  of  the  viola- 
tion. Freeman  v.  Glens  Palls  Paper  Mill 
Co.  70  Hun,  530,  24  N.  Y.  Supp.  403,  Af- 
firmed without  opinion  in  142  N.  Y.  639,  37 
K.  E.  667;  Shields  v.  Robins,  3  App.  Div. 
582,  38  N.  Y.  Supp.  214. 

Although  a  minor  servant  has  knowledge 
that  elevator  doors  are  constantly  kept  open 
in  violation  of  the  municipal  ordinance,  and 
also  knows  of  the  danger  therefrom,  he  will 
not  assume  the  risk  of  injury  while  using 
the  elevator  in  obedience  to  a  direct  com- 
mand of  his  superior,  unless  the  danger 
therefrom  is  such  that  a  man  of  ordinary 
prudence  would  not  encounter  it.  Dalle- 
mand  v.  Saalfeldt,  175  111.  310,  14  L.R.A. 
753,  67  Am.  St.  Rep.  214,  61  N.  E.  645. 

It  seems  to  be  generally  held  or  assumed 
that  contributory  negligence  will  preclude 
recovery  in  an  action  based  on  the  violation 
of  such  a  statute.  Thus,  in  Taylor  v.  Carew 
Mfg.  Co.  143  Mass.  470,  10  N.  E.  308,  it  is 
expressly  held  that  it  is  necessary  in  such 
an  action  to  show  that,  at  the  time  the  serv- 
ant was  killed,  he  was  in  the  exercise  of  due 
care. 

And  Murphy  v.  Grand  Rapids  Veneer 
Works,  supra,  while  holding  that  the  serv- 
ant does  not  assume  the  risk  from  the  vio- 
lation of  the  statute,  implies  that  he  must 
be  free  from  contributory  negligence  in  order 
to  recover. 

And  that  is  also  assumed  in  Freeman  v. 
Glens  Falls  Paper  Mill  Co.  70  Hun,  630,  24 
N.  Y.  Supp.  403,  where  it  was  held  that  a 
finding  of  contributory  negligence  on  the 
part  of  deceased  was  justified  where  it  ap- 
peared that  there  was  no  door  at  the  eleva- 
50 
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within  its  terms  in  bis  allegations  and  his 
proof. 

Walker  v.  O'Connell,  69  Kan.  306,  52 
Pac.  804 ;  Eureka  v.  Merriiield,  9  Kan.  App. 
679,  68  Pac.  243,  53  Kan.  974,  37  Pac.  113. 

The  disjunctive  conjunction  "or,"  in  its 
ordinary  meaning,  corresponds  to  the  word 
"either." 

Third  Kat.  Bank  ▼.  Bond,  64  Kan.  346, 
67  Pac.  818;  Hoover  v.  Kansas  City,  P.  A,  G. 
R.  Co.  69  Mo.  App.  567 ;  Terry  t.  St.  Louis 
&  S.  F,  R.  Co.  89  Mo.  686,  I  S.  W.  746;  Van 
Note  ▼.  Hannibal  &  St.  J.  R.  Co.  70  Mo. 
641;  Turner  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  78  Mo.  578. 

Where  a  statute  does  not  provide  for,  or 
define,  any  particular  kind  or  character  of 
guard,  the  duty  of  the  employer  is  that  of 
ordinary  care. 

Johnson  v.  Northern  Lumber  Co.  42  Wash. 
230,  84  Pac.  627;  Noren  v.  Larson  Lumber 
Co.  (Wash.)  89  Pac.  563;  Colliott  v.  Amer- 
ican Mfg.  Co.  71  Mo.  App.  163;  Bourgo  v. 
White,  159  Mass.  216,  34  N.  E.  191. 


The  master  is  not  an  insurer  against  un- 
foreseen accidents. 

Rush  V.  Missouri  P.  R.  Co.  3d  Kan.  134, 
12  Pac.  682;  Atchison  &,  E.  Bridge  Co.  ▼. 
Miller,  71  Kan.  13,  1  L.R.A.(N.S.)  682,  80 
Pac.  18. 

The  closing  of  an  elevator  door  is  a,  mere 
detail  of  work;  and  such  a  duty  may  be 
delegated. 

Donnelly  ▼.  Cudahy  Packing  Co.  68  Kan. 
653,  76  Pac.  1017;  Atchison,  T.  &  S.  F.  R. 
Co.  V.  Moore,  29  Kan.  644;  Eicheler  ▼. 
Hanggi,  40  Minn.  263,  41  N.  W.  975;  Bjb- 
jian  T.  Woonsocket  Rubber  Co.  164  ^lass. 
214,  41  N.  E.  266;  Frazee  v.  Stott,  I20 
Mich.  624,  79  N.  W.  896;  SoAeld  v.  Gug- 
genheim Smelting  Co.  64  N.  J.  L.  605,  50 
L.R.A.  417,  46  Atl.  711;  Miller  v.  Southern 
P.  Co.  20  Or.  285,  26  Pae.  70;  St.  Louis, 
I.  M.  &  8.  R.  Co.  V.  Needhajn,  25  L.R.A. 
833,  11  C.  C.  A.  66,  27  U.  S.  App.  227.  63 
Fed.  107;  Pleasants  v.  Raleigh  &  A.  Air 
Line  R.  Co.  121  N.  C.  492,  61  Am.  St.  Rep. 


tor  shaft,  and  that  he  neglected  to  replace 
the  door  across  such  opening,  as  required  by 
the  master's  rule;  the  jury  having  found 
that,  if  he  had  done  so,  the  rolling  of  the 
barrel  into  the  shaft  would  have  been  pre- 
vented. 

In  Wendler  v.  People's  House  Furnishing 
Co.  165  Mo.  527,  65  S.  W.  737,  it  was  held 
that  it  was  for  the  jury  to  say  whether  a 
servant,  unfamiliar  with  the  surroundings, 
injured  by  falling  down  an  elevator  shaft 
while  attempting  to  use  the  elevator  in  dis- 
charge of  bis  duties,  was  guilty  of  contrib- 
utory negligence,  where  it  was  located  in  a 
dark  place,  and  the  master,  in  violation  of 
a  municipal  ordinance  requiring  hatchways 
or  wellholes  to  be  effectually  guarded,  re- 
quired the  elevator  gate  to  be  kept  open, 
and  instructed  servants  not  to  use  electric 
lamps  except  early  in  the  morning  and  late 
in  the  afternoon. 

It  is  clear,  of  course,  that  to  render  the 
master  liable  because  of  the  violation  of  the 
statute,  such  violation  must  have  been  the 
cause  of  the  injury. 

In  Freeman  v.  Glens  Falls  Paper  Mil!  Co. 
61  Hun,  126,  16  N.  Y.  Supp.  657,  however, 
it  was  held  that  the  master's  violation  of  a 
statute  requiring  traps  or  doors  at  all  ele- 
vator wells  made  out  a  prima  facie  case  of 
negligence  where  a  barrel  was  started  roll- 
ing by  the  jar  of  heavy  machinery,  and  fell 
through  an  open  elevator  donr.  killing  a 
servant  working  about  a  freight  elevator. 

So,  the  violation  of  an  ordinance  requir- 
ing openings  in  elevator  shafts  to  be  pro- 
tected by  doors  which  could  be  opened  only 
from  the  inside,  except  with  a  key,  by  per- 
mitting the  doors  to  be  constantly  kept  open, 
and  the  opening  protected  only  by  a  bar 
placed  across  it,  sufficiently  established  the 
negligence  of  the  master  in  an  action  to  re- 
cover for  the  death  of  a  servant  caused  by 
15  L.R.A.(N.S.) 


falling  into  an  unguarded  elevator  shaft 
Dallemand  v.  Saalfeldt,  supra. 

And  in  Wilson  v.  Lincoln  Paper  Mills 
Mfg.  Co.  9  Ont.  L.  Rep.  119,  the  failure  of 
the  master  to  guard  an  elevator  shaft  aa  re- 
quired by  statute  was  held  to  make  out  n 
prima  facie  case,  where  it  did  not  appear 
whether  the  deceased  fell  into  the  shaft  or 
was  killed  by  a  defective  elevator. 

So  in  Weeks  v.  Fletcher  (R.  I.)  89  Atl. 
294,  it  was  held  to  be  a  question  for  the 
jury  whether  the  act  of  the  fellow  servant 
in  wheeling  the  truck  toward  the  elevator 
was  due  to  the  fact  that  he  received  no 
warning  of  its  approach. 

As  to  the  violation  of  a  municipal  ordi- 
nance respecting  elevators,  creating  a  right 
of  action  for  the  injury  therefrom,  see  note 
to  Sluder  v.  St.  Xx>uis  Transit  Co.  5  L.R.A. 
(N.S.)   200. 

As  to  the  right  to  maintain  an  action 
for  an  injury  sustained  by  the  violation  of  a 
statute  for  the  protection  of  elevators,  where 
such  right  is  not  expresalv  conferred,  see 
note  to  Wolf  v.  Smith,  9  L"R.A.(N.S.)   338. 

As  to  a  master's  liability  to  as  employee 
for  an  injury  caused  by  a  defective  elevator 
and  the  negligence  of  a  fellow  servant,  see 
note  to  Siegel  C.  &.  Co.  v.  Trcka,  2  L.R.A. 
(N.S.)   647. 

As  to  the  liability  for  injuries  to  elevator 
passengers,  see  notes  to  Mitchell  v.  Marker, 
25  L.R.A.  33,  and  Edwards  v.  Manufactu- 
rers' Bldg.  Co.  2  L.R.A.(N.S.)  744. 

As  to  the  liability  for  accidents  at  ele- 
vator shafts,  and  in  the  use  of  elevators, 
see  notes  to  Gordon  v.  Cummings,  9  L.R.A. 
G43,  and  Brennan  v.  Gordon,  8  L.R..\.  820. 

As  to  the  liability  of  a  landlord  to  tenant 
or  stranger  for  injury  by  elevator  not  con- 
trolled by  tenant,  tee  note  to  Jones  t.  Mill- 
saps,  23  L.R.A.  165. 
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674,  28  8.  E.  287;  Daves  ▼.  Southern  P.  Co. 
98  Cal.  19,  35  Am.  St.  Rep.  133,  32  Pac. 
708;  Corcoran  v.  Delaware,  L.  ft  W.  R.  Co. 
126  N.  Y.  673,  27  N.  E.  1022. 

Messrs.  E.  IJ.  Fisher,  C.  W.  Trlckett, 
and  Ij.  W.  Keplinger  for  defendant  In  er- 
ror. 

Jobnston,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  was  an  action  by  Joseph  Enzenperger, 
Jr.,  to  recover  damages  for  injuries  sus- 
tained by  him  while  in  the  employ  of  the 
Fowler  Packing  Company.  He  was  em- 
ployed to  haul  meat  in  trucks  from  floor  to 
floor  of  the  defendant's  six-story  packing 
house.  The  trucks  were  carried  from  the 
different  floors  on  two  freight  elevators  op- 
erated in  a  single  shaft.  These  elevators, 
which  were  merely  moving  platforms  with- 
out protection  from  above  or  on  the  sides, 
and  without  a  ceuter  partition  between  them, 
were  operated  from  the  fifth  floor,  and  were 
used  for  freight  only,  the  employees  being 
required  to  walk  np  and  down  the  stair- 
ways. The  elevator  shaft  was  inclosed,  but 
not  the  elevators  operating  in  it.  Double 
doors  opened  into  the  shaft,  each  of  which 
was  provided  with  weigli<A  which  would 
close  the  doors  unless  they  were  held  or 
propped  open.  A  boy  was  stationed  at  the 
door  to  open  it  for  workmen,  and  see  that 
it  was  closed.  On  March  31,  1906,  the  ele- 
vators were  in  operation,  the  south  elevator 
being  loaded  with  barrels  at  the  sixth  floor, 
while  the  north  one  was  two  floors  below. 
The  double  doors  on  the  sixth  floor,  one  op- 
posite the  south  elevator,  the  other  opposite 
the  north  elevator,  were  both  open,  and  a 
barrel  weighing  70  pounds  in  some  way 
rolled  through  the  north  door,  striking 
against  the  side  of  the  south  elevator, 
passed  down  the  north  aide  of  the  shaft, 
striking  and  injuring  Enzenperger,  who  was 
in  the  act  of  placing  a  truck  on  the  north 
elevator  then  at  the  fourth  floor.  For  the 
injuries  thus  sustained  the  plaintiff  brought 
this  action,  alleging  negligence  in  the  com- 
pany in  failing  to  properly  inclose  and  make 
secure  the  elevator  as  well  as  the  elevator 
shaft,  and  in  failing  to  furnish  him  with  a 
reasonably  safe  place  in  which  to  work. 
The  answer  of  the  company,  aside  from  a 
general  denial,  was  an  averment  that  the 
plaintiff's  own  negligence  contributed  to  the 
injury,  and  that,  if  the  injury  was  the  re- 
sult of  negligence,  it  was  that  of  the  plain- 
tiff's coemployees. 

On  the  demurrer  to  the  evidence  the  ques- 
tion is  raised  as  to  whether  the  case  was 
tried  upon  the  proper  theory.  It  was  pre- 
sented to  the  jury  upon  the  theory  that  the 
provision  of  the  factory  act  applies  which 
provides  that  "every  person  owning  or  op- 
15  LJLA.(N.S.) 


erating  any  manufacturing  establishment 
which  may  contain  any  elevator,  hoisting 
shaft,  or  wellhole  shall  cause  the  same  to 
be  properly  and  substantially  inclosed  or 
secured  in  order  to  protect  the  lives  and 
limbs  of  those  employed  in  such  establish- 
ment." Laws  1903,  chap.  356,  p. -640,  {  1. 
It  is  insisted  that  no  reference  was  made 
in  the  petition  to  the  statute,  either  by  its 
title  or  the  number  of  the  section,  and 
also  that  it  contains  no  allegations  which 
justified  the  plaintiff  in  claiming  under  the 
statute.  There  is  little  reason  for  this  com- 
plaint. While  the  averments  of  the  petition 
did  not  make  specific  reference  to  the  stat- 
ute, they  clearly  brought  the  case  within 
the  application  of  the  provision  quoted, 
which,  as  will  be  observed,  does  little  more 
than  enlarge  the  duties  of  the  operator  in 
caring  for  the  lives  and  limbs  of  the  em- 
ployees, and  incidentally  prescribes  a  rule  of 
evidence  to  be  applied  in  such  cases.  The 
petition  sets  forth  that  defendant  owns  and 
operates  a  packing  plant,  and  that  it  is  a 
manufacturing  establishment.  The  elevators 
are  described,  and  it  is  alleged  that  there 
is  no  partition  between  them,  no  hoods  over 
them,  and  no  such  guards  or  means  provided 
as  would  protect  employees  from  being  in- 
jured by  barrels  or  other  articles  falling 
from  one  elevator  down  into  the  space  in 
which  the  other  elevator  was  operated,  and 
that  the  elevators  were  not  inclosed  and 
provided  with  tops,  although  it  was  neces- 
sary and  practical  to  have  it  done.  The 
petition  discloses  that  the  defendant  be- 
longs in  the  class  of  operators  on  whom  the 
statutory  duties  are  imposed,  that  it  failed 
in  performance  of  the  duties,  and  that 
through  its  neglect  the  plaintiff  suffered  an 
injury.  It  thus  appears  that  the  petition 
contains  all  that  plaintiff  was  required  to 
prove  in  order  to  avail  himself  of  the  pro- 
tection of  the  act,  and  to  make  out  a  prima 
facie  presumption  of  negligence.  It  is 
enough  when  he  states  in  his  petition  the 
facts  that  he  is  bound  to  prove  in  order 
to  make  out  his  case;  and,  since  he  is  not 
required  to  prove  the  factory  act,  which  is 
a  public  statute,  it  is  unnecessary  to  make 
specific  reference  to  it  in  his  pleading.  Lore 
V.  American  Mfg.  Co.  160  Mo.  608,  61  S.  W. 
678. 

It  is  contended  that  the  testimony  did  not 
show  culpable  negligence  on  the  part  of  the 
company.  In  this  connection  it  is  argued 
that  the  shaft  in  which  both  elevators  were 
operated  was  inclosed  so  as  to  meet  the  re- 
quirements of  the  statute;  that  the  doors 
for  entry  into  the  elevators,  which  completed 
the  inclosure,  were  provided,  and  men  sta- 
tioned at  these  doors  to  open  and  close 
them,  and,  if  there  was  neglect  in  leaving 
the  north  door  open,  it  was  the  neglect  of 
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the  doorkeeper,  a  fellow  servant  of  the  plain- 
tiff. If  the  inclosure  of  the  shaft  alone  had 
been  the  measure  of  the  company's  duty  in 
protecting  the  lives  and  limbs  of  its  em- 
ployees -working  on  or  about  the  elevators, 
it  was  not  performed.  The  north  door,  which 
formed  a  part  of  the  inclosure  of  the  shaft, 
was  not  closed.  The  loading  of  the  south 
elevator  did  not  require  the  opening  of  the 
north  door  through  which  the  barrel  fell. 
That  door  was  not  only  left  open,  but  it  had 
been  propped  open.  How  long  it  had  been 
open  was  not  shown.  Shortly  before  the  ac- 
cident an  employee  looked  up,  and  noticed 
that  the  door  was  standing  open.  The 
plaintiff  attempted  to  show  the  length  of 
time,  but  was  unable  to  prove  when  and  by 
whom  it  was  opened;  and  the  defendant 
within  whose  reach  the  testimony  was,  and 
which  must  have  known  the  fact  and  could 
have  produced  the  testimony,  failed  to  do 
."o.  The  defendant  did  not  offer  to  show 
that  it  did  not  know  the  fact,  nor  that  it  had 
any  excuse  for  not  knowing;  and  it  is  gen- 
erally held  that  an  omission  of  a  defend- 
ant to  produce  important  testimony  relating 
to  a  fact,  of  which,  if  it  exists,  he  has 
knowledge,  and  which  is  peculiarly  within 
his  reach  and  control,  raises  the  presump- 
tion, open  to  explanation  of  course,  that  the 
testimony,  if  produced,  would  be  unfavorable 
to  him.  State  v.  Grebe,  17  Kan.  458;  Belk- 
nap Hardware  Mfg.  Co.  v.  Sleeth  (Kan.) 
93  Pac.  680;  1  Wigmore,  Et.  {  286;  1 
Thomp.  Neg.  {  7666.  There  was  sufficient 
testimony  to  show  neglect  of  the  company 
in  leaving  this  unprotected  opening  into  the 
shaft  where  the  north  elevator  was  in  oper- 
ation and  wherein  the  plaintiff  was  working. 
Un  general  principles  it  was  the  duty  of  the 
company  to  provide  a  safe  place  for  the 
plaintiff  to  work,  and  this  is  a  nondelegable 
and  continuing  duty,  a  responsibility  which 
it  could  not  place  on  the  shoulders  of  any- 
one else  and  escape  liability  for  a  resulting 
injury.  Hannibal  4  St.  J.  R.  Co.  v.  Fox, 
31  Kan.  686,  3  Pac.  320;  Goodeye  Min.  Co. 
T.  Robinson,  67  Kan.  610,  73  Pac.  102; 
Coffeyville  Vitrified  Brick  ft  Tile  Co.  t. 
Shanks,  69  Kan.  306,  76  Pac.  856;  Crist  v. 
Wichita  Gas,  Electric  Light,  &  P.  Co.  72 
Kan.  137,  83  Pac.  199;  Schwarzschild  ft  S. 
Co.  V.  Weeks,  72  Kan.  190,  4  L.R.A.(N.S.) 
515,  83  Pac.  406;  Harper  v.  lola  Portland 
Cement  Co.  (Kan.)  93  Pac.  179;  Wendler 
v.  People's  House  Furnishing  Co.  166  Mo. 
627,  66  S.  W.  737. 

We  prefer,  however,  to  rest  this  decision 
on  the  failure  of  the  company  to  observe 
the  statutory  requirement  to  inclose  and 
make  secure  the  elevator  on  which  the  plain- 
tiff was  working  when  he  was  injured.  The 
statute,  as  will  be  observed,  requires  that  an 
elevator  as  well  as  »  hoisting  shaft  or 
16  LJl.A.(NJ5.) 


wellhole  shall  be  inclosed  aad  secured.  It 
is  not  enough  that  the  shaft  and  space  in 
which  several  elevators  are  being  operated 
is  inclosed.  So  far  as  the  language  of  the 
act  discloses  the  legislative  purpose,  it  is 
just  as  important  that  the  elevator  shall  be 
safeguarded  as  that  the  shaft  or  wellhole 
shall  be.  Each  is  to  be  properly  and  sub- 
stantially inclosed  and  secured  in  such  a 
way  as  to  give  protection  to  the  lives  and 
limbs  of  those  working  in  or  about  them. 
Reference  is  made  to  the  statutes  of  other 
states  which  provide  for  inclosing  and  se- 
curing the  elevator  shafts,  and  it  is  argued 
that  this  indicates  that  legislation  of  this 
class  is  designed  to  safeguard  the  opening 
rather  than  the  elevator  or  appliance  oper- 
ating in  the  shaft  or  opening.  This  com- 
parison of  statutes,  however,  disclosing  the 
added  provision  in  the  Kansas  act,  indicates 
that  the  Kansas  legislature  intended  to  im- 
pose an  additional  duty  upon  the  owner  or 
operator  of  such  establishments,  and  that 
duty  was  the  inclosing  and  securing  of  ele- 
vators as  well  as  shafts  and  wellholes.  In- 
deed it  would  seeln  that  there  is  as  much 
necessity  for  safeguarding  an  elevator  aa  to 
provide  protection  for  a  shaft  or  wellhole. 
A  railing  or  guard  which  might  be  sufficient 
protection  for  a  hoisting  shaft  or  wellhole 
might  be  wholly  inappropriate  for  an  ele- 
vator, and  inadequate  to  protect  those  work- 
ing upon  it.  This  case  illustrates  the  ne- 
cessity for  greater  protection  than  is  af- 
forded by  an  inclosure  of  a  shaft  wherein 
two  elevators  are  being  operated.  It  ap- 
pears that  there  is  almost  as  much  danger 
of  articles  loaded  on  one  elevator  falling 
down  the  shaft  upon  those  working  on  the 
other  elevator  at  a  lower  level  aa  there 
was  of  articles  falling  through  an  open  door 
of  the  shaft  from  an  upper  floor.  Evan  if 
the  north  door  had  been  closed,  there  was 
danger  that  a  misdirected  barrel  put  in 
through  the  south  door  would  pass  over  and 
off  of  the  south  elevator  into  the  well  where 
the  north  elevator  was  operating,  and  cause 
just  such  an  injury  to  an  employee  as  was 
suffered  by  the  plaintiff.  The  shaft  was 
considerably  larger  than  the  two  elevators 
operating  in  it.  It  was  about  11  feet  long 
^7  ^Vt  fcst  wide,  while  each  elevator  was 
about  7  feet  long  by  4  feet  wide.  At  the 
west  end  of  each  elevator  there  was  a 
space  between  it  and  the  wall  of  the  shaft 
of  about  2yj  feet,  and  at  the  east  end  a 
space  of  about  18  inches.  Between  the 
sides  of  the  elevators  and  the  outside  walls 
of  the  shaft  there  was  a  space  of  about  ( 
inches.  A  common  guidepost  about  1  foot 
wide  was  placed  in  the  middle  between  the 
two  elevators.  On  the  eutside  of  each  ele- 
vator there  was  placed  a  guidepost,  and 
these  three  posts  were  grooved  so  as  to  ooa- 
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trol  the  elevators  in  going  up  and  down  the 
shaft.  Over  each  elevator,  and  about  6  feet 
above  its  floor,  was  a  crossbeam.  From  the 
ends  of  this  beam  iron  rods  extend  to  the 
eomers  of  the  platform  on  each  elevator. 
There  is  a  wheel  on  the  top  of  each  beam, 
which  is  used  in  raising  and  lowering  the 
elevators;  and  this  brief  description  in- 
cludes about  all  there  was  of  the  elevators 
in  question.  There  were  no  screens  or  guards 
around  them,  no  partition  between  them, 
and  no  hoods  or  covering  over  them.  It  is 
easy  to  understand  that  an  inclosure  of  the 
shaft  was  no  protection  against  articles  fall- 
ing from  upper  floors,  or  from  one  elevator 
upon  employees  working  below  on  the  oth- 
er. A  single  elevator  operating  within  ac 
inclosed  shaft  might  be  made  secure  for 
most  purposes,  but  two  uncovered  freight 
elevators  working  in  a  shaft  such  as  has 
been  described  is  not  inclosed  or  secured 
within  the  meaning  of  the  statute.  Articles 
had  previously  fallen  into  the  shaft,  and  the 
peril  from  that  source  to  those  working  be- 
low upon  the  elevators  was  imminent  and 
obvious.  It  appears  to  be  practicable  to 
inclose  the  elevators  and  to  put  hoods  or 
covers  over  them.  If  the  elevators  had  been 
safeguarded,  the  injury  to  plaintiff  would 
have  been  averted,  and  it  was  to  avoid  such 
accidental  injuries  to  employees  that  the 
duty  to  inclose  or  secure  elevators  was  im- 
posed upon  employers.  The  failure  of  the 
company  to  perform  the  duty  expressly  re- 
quired by  statute  is  prima  facie  negligence. 
Assumption  of  the  risk  was  not  available  as 
a  defense,  and,  when  plaintiff  had  proven 
that  he  was  injured  in  consequence  of  such 
neglect,  he  had  made  a  case  which  war- 
ranted the  jury  in  finding  for  him.  Madi- 
son V.  Clippinger,  74  Kan.  700,  88  Pac.  260; 
Western  Furniture  &  Mfg.  Co.  v.  Bloom 
(Kan.)  11  L.R.A.(N.S.)  225,  90  Pac.  821. 
It  is  argued  that  the  court  erred  in  in- 
structing the  jury  that  the  company  was 
required  to  inclose  and  secure  the  elevators, 
whereas  the  statute  only  requires  them  to 
be  inclosed  or  secured.  In  the  first  instruc- 
tion the  court  employed  the  phrase  four 
times,  and  in  one  instance  used  the  word 
"and"  instead  of  "or;"  but,  at  the  close 
of  the  instruction,  when  the  court  came  to 
state  the  conditions  upon  which  the  plain- 
tiff might  recover,  the  language  of  the  stat- 
ute was  employed.  It  was  evidently  an  un- 
intentional inaccuracy,  and,  when  it  is  read 
in  connection  with  the  whole  instruction,  it 
is  clear  enough  that  it  could  not  have  mis- 
led the  jury.  Mere  verbal  criticisms  of  this 
character  find  little  favor  ■  in  reviewing 
courts.  In  a  later  instruction  the  court 
15  LJl.A.(N.S.) 


again  used  the  same  form  of  expression; 
but  we  are  satisfied  that  the  use  of  the  word 
"and"  instead  of  "or"  in  any  part  of  the 
charge  did  not  result  in  prejudice  to  the  de- 
fendant. In  effect  it  did  not  enlarge  the 
duty  of  the  company  towards  its  employees. 
The  real  purpose  of  the  statute  is  to  pro- 
tect the  lives  and  limbs  of  employees  in 
manufacturing  establishments.  It  imposes 
on  owners  and  operators  the  duty  of  cans* 
ing  elevators,  hoisting  shafts,  and  wellholes 
"to  be  properly  and  substantially  inclosed 
or  secured  in  order  to  protect  the  lives  and 
limbs  of  those  employed  in  such  establish- 
ments." Plaintiff  contends  that  "and"  and 
"or"  as  used  in  this  provision  are  converti- 
ble terms,  and  the  phrase  means  no  more 
than  if  it  had  read  "shall  cause  the  same  to 
be  properly  and  substantially  inclosed,  that 
is  to  say,  secured,  in  order  to  protect  the 
lives  and  limbs."  It  is  very  clear,  however, 
that  the  inclosure  mentioned  must  be  one 
to  effectuate  the  humane  purpose  of  the 
statute,  that  is,  to  secure  the  lives  and 
limbs  of  employees.  It  would  seem  that 
force  might  and  should  be  given  to  both 
words.  To  inclose  an  elevator  might  not  al- 
ways make  it  secure,  and  hence  other  pre- 
cautions might  be  necessary  to  accomplish 
the  legislative  purpose.  In  any  event  the 
inclosure  specified  must  be  one  that  will  se- 
cure, and,  if  it  does  not,  it  is  not  up  to  the 
statutory  requirement.  A  shaft  might  be 
sufilciently  safeguarded  by  a  railing  or  fence 
around  it  3  or  4  feet  high,  depending  upon  its 
location  and  the  use  to  which  it  was  put. 
Some  might  need  no  more  than  a  guard  to 
keep  persons  from  falling  into  them,  while 
others  might  need  a  complete  inclosure  to 
protect  those  below  from  falling  articles. 
A  railing  around  some  wellholes  might  suf- 
fice, but  for  others  in  a  different  location 
a  trapdoor  might  be  required.  In  the  case 
of  the  elevators  under  consideration  an  in- 
closure was  manifestly  necessary  to  the 
safety  of  employees,  and  an  inclosure,  too, 
that  would  secure  such  safety.  It  follows, 
therefore,  that  as  to  them  the  expression 
"to  inclose  and  secure"  exacted  no  higher 
duty  than  if  the  courts  had  used  the  stat- 
utory language  "inclose  or  secure." 

No  material  error  was  committed  in  the 
instructions  given  or  refused,  nor  is  there 
anything  substantial  in  the  objection  made 
to  a  ruling  on  the  admission  of  testimony. 
Although  the  award  seems  to  be  liberal,  we 
cannot  say  from  the  testimony  that  it  indi- 
cates passion  or  prejudice  on  the  part  of 
the  jury.  The  judgment  of  the  District 
Court  will  be  afiSrmed, 
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MARY  J.  MORGAN,  Appt., 

V. 

CHESAPEAKE  &,  OHIO  RAILWAY  COM- 
PANY et  al. 

(—  Ky.  — ,  105  S.  W.  96L) 

Carrier  —  foreign  car  —  liability  for  de- 
fect. 

1.  A  railroad  company  is  answerable  to 
its  passengers  in  the  same  degree  for  the 
safe  condition  of  the  cars  of  other  compa- 
nies used  in  its  trains  as  for  its  own,  not- 
withstanding it  is  required  by  law  to  take 
cars  of  connecting  carriers  and  haul  them 
on  equal  terms  with  its  own. 

Same  —  knowledge  of  bnilder. 

2.  A  railroad  company  is  liable  for  injury 
to  a  passenger  caused  by  the  breaking  of  an 
axle  by  reason  of  a  sand  hole  if  the  defect 
could  have  been  discovered  by  the  builder 


of  the  car  by  the  exorcise  of  the  utmost 
human  skill  and  foresight. 
Same  ^  mixed  (rains. 

3.  Carriers  o])erating  mixed  trains  for  car- 
rying pas.senger8  are  under  practically  the 
same  duty  in  regard  to  the  safety  of  their 
cars  as  where  they  carry  the  passengers  up- 
on passenger  trains. 

(December  5,  1907.) 

A  PEAL  by  plaintiff  from  a  judgment  of. 
the  Circuit  Court  for  Lewis  County  in 
defendants'  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendants'  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  D.  Colo,  for  appellant: 

Defendant  was  liable  for  the  defective  axle 
if  it  could  have  been  discovered. 

Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 


Caae  Note.  —  HabUUy  of  railroad  com- 
pany for  iniury  to  fHUiaenger  by  la- 
tent defect  in  car. 

The  court,  in  Moboan  v.  Chesapeake  & 
O.  R.  Co.,  bases  its  position  that  the  car- 
rier is  chargeable  with  the  failure  of  the 
manufacturer  to  exercise  the  utmost  human 
skill  and  foresight,  upon  the  case  of  Hegc- 
man  v.  Western  R.  Corp.  13  N.  Y.  9,  64  Am. 
Dec.  517,  which,  however,  has  never  been 
recognized  as  the  true  doctrine,  outside  of 
New  York,  except  in  California;  the  recog- 
nized rule  of  liability  of  a  carrier  of  pas- 
sengers for  injuries  sustained  in  consequence 
of  latent  defects  in  its  cars  being  that  there 
is  no  liability  if  such  defect  could  not  have 
been  discovered  by  the  exercise  of  that  high 
degree  of  care  incumbent  upon  the  carrier 
itself,  and  by  the  application  of  the  well- 
recognized  and  usual  test  for  defects. 

Thus  it  was  held  in  Grand  Rapids  jt  I.  R. 
Co.  V.  Huntley,  38  Mich.  537,  31  Am.  Rep. 
321,  that  a  railway  company  is  not  liable  to 
a  passenger  for  an  injury  caused  by  the 
breaking  of  an  axle  in  consequence  of  a 
large  flaw  within  a  wheel  or  near  its  edge 
which  was  covered  by  a  small  thickness  of 
sound  metal,  the  car  having  been  purchased 
from  a  manufacturer  thereof.  It  was  there 
said  by  Campbell,  Ch.  J.,  that  "there  is  no 
principle  of  law  which  places  .  .  .  [man- 
ufacturers of  cars]  in  the  position  of  agents 
or  sen-ants  of  their  customers.  The  law 
does  not  contemplate  that  railroad  compa- 
nies will  in  general  make  their  own  cars  or 
engines,  and  they  purchase  them  in  the  mar- 
ket of  persons  supposed  to  be  competent 
dealers,  just  as  they  buy  their  other  arti- 
cles. All  that  they  can  reasbnably  be  ex- 
pected to  do  is  to  purchase  such  cars  and 
other  necessaries  as  they  have  reason  to  be- 
lieve will  he  safe  and  proper,  giving  them 
such  inspection  as  is  usual  and  practicable 
as  they  buy  them.  When  they  make  such 
an  examination  and  discover  no  defects, 
the.v  do  all  that  is  practicable,  and  it  is  no 
neglect  to  omit  attempting  what  is  imprac- 
lo  L.R.A.(N.is.) 


ticable.  They  have  a  right  to  assume  that  a 
dealer  of  good  repute  has  also  used  such  care 
as  was  incumbent  on  him.  and  that  the  arti- 
cles purchased  of  him  which  seem  right  are 
right  in  fact.  Any  other  rule  would  make 
them  liable  for  what  is  not  negligence,  and 
put  them  practically  on  the  footing  of  in- 
surers. The  law  has  never  attempted  to 
hold  passenger  carriers  for  anything  which 
they  could  not  avoid  by  their  own  diligence." 

It  was  held  in  Meier  v.  Pennsylvania  R. 
Co.  64  Pa.  225,  3  Am.  Rep.  581,  that  a  rail- 
r6ad  company  is  not  liable  to  a  passenger 
for  injuries  sustained  by  the  brtaking  of 
an  axle  in  consequence  of  a  latent  detect 
therein,  where  it  appeared  that  the  axle  was 
of  good  quality,  that  minute  and  constant 
care  had  been  exercised  to  keep  the  road 
and  cars  in  perfect  order,  that  the  company 
had  exercised  the  utmost  care  that  human 
knowledge,  skill,  and  foresight  could  pro- 
vide, and  that  the  accident  was  due  to  some 
circumstance  against  which  these  could  not 
not  guard.  The  court  said:  "The  utmost 
which  human  knowledge,  human  skill,  and 
human  foresight  and  care  can  provide  is 
all  that  in  reason  can  be  required. 
.  .  .  Prima  facie,  where  a  passenger 
being  carried  on  a  train  is  injured  without 
fault  of  his  own,  there  is  a  legal  presump- 
tion of  negligence,  casting  upon  the  car- 
rier the  onus  of  disproving  it.  .  .  .  The 
carrier  ma.y  rebut  the  presumption,  and  re- 
lieve himself  from  responsibility,  br  showing 
that  the  injury  arose  from  an  accident  which 
the  utmost  skill,  foresight,  and  diligence 
could  not  prevent." 

And  so  a  railroad  company  is  not  liable 
for  an  injury  sustained  by  a  passenger  in 
consequence  of  the  breaking  of  a  car  wheel, 
where  it  appears  that  such  wheel  wr  Made 
by  one  of  the  most  skilled  manufac.drers, 
and  had  previously  been  thoroughly  tested 
li.V  skilled  and  experienced  men,  and  no  de- 
fect perceived,  and  there  was  nothing  in  the 
appearance  of  the  wheel  to  indicate  unsound- 
ness. Toledo,  W.  &  W.  R.  Co.  v.  Beggs,  85 
111.  80,  28  Am.  Rep.  613. 
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26  L.  ed.  141;  2  Kent,  Com.  12th  ed.  600; 
2  Parsons,  Contr.  6th  ed.  218,  219;  Story, 
Bailm.  601,  602;  Cooley,  Torta,  842;  Whar- 
ton, Neg.  2d  ed.  627  et  aeq. ;  Moore,  Carr. 
266;  Hegeman  v.  Western  R.  Corp.  13  N.  Y. 
«,  64  Am.  Dec.  626;  Treadwell  t.  Whittier, 
80  Cal.  674,  6  L.R.A.  498,  13  Am.  St.  Rep. 
184,  22  Pac.  266;  Alden  t.  New  York  C. 
E.  Co.  26  N.  Y.  102,  82  Am.  Dec.  402. 

Messrs.  W.  H.  Wadsworth  and  !«• 
Wright  Browning  for  respondents. 

O'Rear,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellee  Chesapeake  &  Ohio  Railway  Com- 
pany controls  and  operates  a  short  branch 
line  in  Lewis  and  Carter  counties,  known 
«a  the  "Kinniconick  &.  Free  Stone  Railroad." 
It  runs  only  mixed  freight  and  passenger 
trains  on  the  line.    Appellant  was  a  pas- 


senger on  one  of  these  trains.  A  loaded 
freight  car  of  the  Pittsburg,  Cincinnati,  Chi- 
cago, &  St.  Louis  Railway  Company,  which 
was  being  hauled  in  this  train,  was  derailed 
by  a  broken  axle,  it  is  said,  wrecking  the 
passenger  coach  in  which  appellant  was  rid- 
ing, inflicting  injuries  upon  her  which  she 
claims  were  painful  and  impaired  her  power 
to  earn  money.  The  axle  broke  because  of  a 
latent  fault,  a  sand  hole,  caused  by  the  sand 
used  in  molding  the  axle  being  accidentally 
taken  into  the  molten  metal.  The  spot  occu- 
pied by  the  sand,  if  within  the  axle,  is  en- 
tirely undiscoverable  by  any  kind  of  visual 
inspection,  and  in  proportion  to  its  area 
necessarily  weakens  the  axle.  If  the  derail- 
ment of  the  car  in  this  instance  was  due 
to  the  circumstance  of  the  defective  axle, 
it  illustrates  just  how  dangerous  such  a  de- 
fect may  be.     The  question  for  decision  on 


And  so  a  railway  company  is  not  answer- 
able to  a  passenger  for  an  injury  sustained 
by  the  derailment  of  the  car  in  which  she 
was  riding,  due  to  the  breaking  of  a  wheel 
on  the  preceding  car  in  consequence  of  a  la- 
tent defect  therein,  which  was  made  in  a 
proper  manner  by  a  responsible  manufactur- 
er and  was  without  blemish,  no  defect  hav- 
ing beeu  discovered  by  the  usual  examination 
and  tests  applied  a  short  time  before  the  ac- 
cident occurred.  Frelsen  v.  Southern  P. 
Co.  42  La.  Ann.  673,  7  So.  800. 

It  was  held  in  Grand  Rapids  ft  I.  R.  Co.  v. 
Boyd,  65  Ind.  626,  that  a  judgment  non  ob- 
stante veredicto  should  be  rendered  for  the 
defendant,  in  an  action  against  it  for  in- 
juries sustained  by  a  passenger  from  the 
breaking  of  an  axle  upon  a  passenger  car 
in  consequence  of  a  latent  defect  therein, 
where  it  appears  that  the  axle  was  made 
by  a  reputable  manufacturer,  that  the  flaw 
«ould  not  have  been  detected,  and  that,  prior 
to  the  accident,  it  had  been  tested  by  the 
best  approved  methods  in  use,  and  also  had 
been  duly  inspected  just  before  the  train  left 
on  the  trip  during  which  the  accident  oc- 
curred. 

It  was  held  in  Texas  ft  P.  R.  Co.  v.  Buck- 
alew  (Tex.  Civ.  App.)  34  S.  W.  166,  that  a 
railway  company  is  not  answerable  to  a  pas- 
senger who  was  injured  by  the  derailment  of 
a  passenger  car  by  the  breaking  of  an  axle 
on  the  tender  of  an  engine  in  consequence  of 
an  old  crack  inside  the  hub  of  the  wheel, 
which  could  not  have  been  detected  by  an  in- 
spection with  the  eye  before  it  was  broken. 
Tlie  court  said:  "It  appears  from  the  evi- 
dence that  the  accident  resulted  from  a 
cause  that  was  not  only  not  known  to  the 
.  .  .  [railway  company],  but  could  not 
liave  been  discovered  by  the  exercise  of  the 
very  high  degree  of  care  imposed  upon  it  by 
law;  for  the  evidence  fails  to  show  that  the 
flaw  could  have  been  detected  by  the  most 
careful  inspection." 

A  railway  company  is  not  liable  for  an 
Injury  sustained  by  a  passenger,  due  to  the 
breaking  of  a  flange  of  a  car  wheel  in  conse- 
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quence  of  a  latent  defect  therein,  which 
could  not  have  been  discovered  by  the  exer- 
cise of  due  diligence  and  the  application  of 
the  ordinary  and  proper  tests.  Houston,  E. 
ft  W.  T.  R.  Co.  V.  Summers  (Tex.  Civ.  App.) 
49  8.  W.  1106. 

It  was  held  in  Houston,  E.  ft  W.  T.  R. 
Co.  V.  Richards,  20  Tex.  Civ.  App.  203,  49 
S.  W.  687,  an  action  for  injuries  sustained 
by  a  passenger  by  the  breaking  of  a  wheel 
in  consequence  of  a  latent  defect  therein, 
that  the  court  correctly  instructed  the  jury 
that  the  defendant  would  not  be  liable  if 
the  manufacturer  of  such  wheel  applied  to 
it  proper  and  sufficient  tests  without  discov- 
ering such  defect,  and  such  defect  was  un- 
known to  the  defendant,  and  could  not  have 
been  discovered  by  the  use  of  due  diligence 
and  the  application  of  the  ordinary  and 
usual  tests;  and  such  instruction  did  not 
mean  that  it  required  a  test  that  would  in- 
sure the  safety  of  the  wheel, — the  court  having 
already  instructed  the  jury  as  to  the  care 
required  in  testing  the  wheel, — and  the 
word  "sufficient"  could  be  omitted  from  such 
instruction  without  impairing  it. 

It  was  held  in  Readhead  v.  Midland  R.  Co. 
9  Best  4  S.  519,  L.  R.  4  Q.  B.  379,  Affirm- 
ing L.  R.  2  Q.  B.  412,  that  a  carrier  is  not 
answerable  to  a  passenger  for  injuries  sus- 
tained by  the  breaking  of  a  tire  of  a  wheel 
on  the  car  in  which  he  was  riding,  which  was 
owned  by  a  connecting  carrier, — in  conse- 
quence of  a  flaw  in  the  welding  thereof,  due 
to  an  air  bubble,  not  discoverable  in  the 
process  of  manufacture,  either  by  a  visual 
inspection,  or  by  the  ringing  of  the  metal 
under  the  usual  hammer  teat.  While  the 
court  expressly  disapproved  the  doctrine  of 
Alden  v.  New  York  C.  R.  Co.  infra,  which 
holds,  in  effect,  that  the  carrier  is  an  in- 
surer against  defects,  the  decision  is  not  in- 
consistent with  the  doctrine  of  the  Hege- 
man Case,  infra,  which  charges  the  carrier 
with  the  negligence  of  the  manufacturer;  as 
it  will  be  observed  that  the  hypothesis  upon 
which  the  carrier  is  exonerated  from  lia- 
bility includes  the  condition  that  the  defect 
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this  point  is:  What  was  the  extent  of  the 
carrier's  duty  with  respect  to  a  car  form- 
ing part  of  a  train  on  which  it  carried  pas- 
sengers? 

The  language  usually  employed  in  defin- 
ing the  measure  of  the  carrier's  duty  is  that 
"a  common  carrier  of  passengers  is  bound  to 
provide  for  their  safety  so  far  as  human 
care,  skill,  and  foresight  are  capable  of  se- 
curing that  end."  But  the  question  recurs, 
then:  When  is  this  duty  discharged?  Is 
a  carrier  which  takes  the  car  of  another  com- 
pany into  its  passenger  train  excused  from 
liability  to  its  passenger  resulting  from 
hidden  defects  in  such  car,  when  it  shows 
that  they  were  not  discoverable  by  the  ordi- 
nary methods  of  inspection  available  and 
practicable  as  to  a  car  upon  the  tracks? 
Pennsylvania  Co.  v.  Roy,  102  U.  S.  451,  26 
L.  ed.  141,  was  a  case  where  a  passenger  had 
been  injured  by  a  defect  in  a  Pullman  car 
bping  hauled  by  the  Pennsylvania  Company 
in  one  of  its  trains.  It  sought  to  escape  lia- 
bility for  the  injury  upon  the  ground  that 
it  bad  no  control  over  the  car  as  to  repairing 
it  or  keeping  it  in  a  safe  condition,  and  par- 
ticularly as  to  hidden  defects  in  its  con- 
struction. In  the  court's  opinion,  by  Mr. 
Justice  Harlan,  it  was  said  of  the  duty  of 
the  carrier:  "These  and  many  other  ad- 
judged cases,  cited  with  approval  in  ele- 
mentary treatises  of  acknowledged  authority. 


show  that  the  carrier  is  required  as  to  pas- 
sengers to  observe  the  utmost  caution  char- 
acteristic of  very  careful,  prudent  men.  He 
is  responsible  for  injuries  received  by  pas- 
sengers in  the  course  of  their  transportation 
which  might  have  been  avoided  or  guarded 
against  by  the  exercise  upon  his  part  of  ex- 
traordinary vigilance,  aided  by  the  hig:best 
skill.  And  this  caution  and  vigilance  must 
necessarily  be  extended  to  all  the  agencies 
or  means  employed  by  the  carrier  in  the 
transportation  of  the  passenger.  Among  the 
duties  resting  upon  him  is  the  important 
one  of  providing  cars  or  vehicles  adequate, 
that  is,  sufficiently  secure  as  to  strength  and 
other  requisites  for  the  safe  conveyance  of 
passengers.  That  duty  the  law  enforces  with 
g^eat  strictness.  For  the  slightest  Dili- 
gence or  fault  in  this  regard,  from  which 
injury  results  to  the  passenger,  the  carrier 
is  liable  in  damages.  These  doctrines  to 
which  the  courts,  with  few  exceptions,  have 
given  a  firm  and  steady  support,  and  which 
it  is  neither  wise  nor  just  to  disturb  or 
question,  would,  however,  lose  much,  if  not 
all,  of  their  practical  value,  if  carriers  are 
permitted  to  escape  responsibility  upon  the 
ground  that  the  cars  or  vehicles  used  by 
them,  and  from  whose  insufficiency  injury 
has  resulted  to  the  passenger,  belong  to  oth- 
ers. .  .  .  The  law  will  not  permit  a  railroad 
company  engaged  in  the  business  of  carrying 


could  not  have  been  discovered  in  the  proc- 
ess of  manufacture. 

The  defendant  was  refused  a  new  trial  in 
an  action  for  injury  sustained  by  the  derail- 
ment of  a  passenger  car  in  consequence  of  a 
latent  defect  in  the  welding  tire  of  an  en- 
gine wheel,  which  was  not  discovered  by  the 
application  of  a  proper  test  when  the  wheel 
was  new,  but  which  might  have  been  dis- 
covered by  the  carrier,  when  the  tire  was  re- 
duced in  thickness  by  being  re-tumed,  by  the 
application  of  the  hammer  test,  as,  under 
such  circumstances,  the  question  of  the  com- 
pany's liability  was  properly  left  to  the  jury. 
Manser  v.  Eastern  Counties  R.  Co.  3  L.  X. 
N.  S.  585. 

A  railway  company  is  not  liable  for  an 
injury  to  a  passenger  caused  by  the  train  in 
which  he  was  riding  running  into  a  freight 
train  which  had  been  wrecked  by  the  break- 
ing of  a  drawbar  of  a  carj,belonging  to  an- 
other company,  which  contained  a  latent  de- 
fect that  could  not  have  been  detected  by  an 
ordinary  examination;  as  the  facts  proved 
were  as  consistent  with  the  exercise  of  due 
and  reasonable  care  as  with  negligence, 
there  being  nothing  in  the  drawbar  to  induce 
a  careful  and  reasonable  man  to  prevent  the 
truck  from  running  upon  the  defendant's 
line.  Gilbert  v.  North  London  R.  Co.  1  Cab. 
&  El.  31. 

A  verdict  was  entered  for  the  defendant, 
in  an  action  by  a  passenger  for  injury  sus- 
tained by  the  derailment  of  a  car  in  which  he 
was  riding,  by  the  breaking  of  a  tire  on 
15  L.RA.(N.S.) 


the  engine  wheel,  due  to  a  latent  flaw  there- 
in, which  the  jury  found  was  not  visible. 
Stokes  V.  Eastern  Counties  R.  Co.  2  Fost. 
&  F.  691. 

In  Carter  v.  Kansas  City  Cable  R.  Co.  42 
Fed.  37,  an  action  for  injury  sustained  by  a 
passenger  from  the  breaking  of  the  shank  of 
a  grip  upon  a  cable  car  in  consequence  of  a 
latent  defect  therein,  it  appeared  that  be- 
fore the  grip  in  question  was  used  it  was 
subjected  to  the  best  known  methods  for  de- 
termining its  strength  and  soundness,  and 
that  it  was  the  best  kind  in  common  use, 
and  was  also  thoroughly  examined  nightly 
by  men  of  experience  and  competency.  The 
trial  court  charged  the  jury  that  "if,  there- 
fore, you  find  from  the  evidence  that  the 
breaking  of  the  shank  of  the  grip  .  .  . 
occurred  from  some  latent,  hidden  defect,  not 
apparent  to  the  eye,  and  not  discoverable 
after  the  examinations  and  tests  by  striking 
it  with  the  hammer  as  testified  to  by  the  in- 
spector, the  defendant  would  not  be  liable 
in  this  action  for  an  accident  resulting  from 
such  hidden  and  undiscovered  defect.  The 
shank  may  have  had  an  internal  defect  or 
flaw  undiscoverable  by  reasonable  tests,  and 
which  suddenly  developed  under  unforeseen 
circumstances  of  pressure  or  exposure." 

The  following  cases  are  in  harmony  with 
MOBOAN  v.  Chesapeake  &  O.  R.  Co.: 

A  railway  company  is  liable  for  an  injury 
sustained  by  a  passenger  by  the  breaking  of 
a  car  axle  in  consequence  of  a  concealed 
crack  therein,  which  could  not  have  been 
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persons  for  hire,  through  any  device  or  ar- 
rangement with  a  sleeping  car  company 
whose  cars  are  used  by  the  railroad  company, 
and  constitute  a  part  of  its  train,  to  evade 
the  duty  of  providing  proper  means  for  the 
safe  conveyance  of  those  whom  it  has  agreed 
to  convey."  There  is  a  very  common  cus- 
tom of  interchanging  cars  among  railroads. 
The  passenger  has  no  option  but  to  use  the 
vehicles  and  the  trains  provided  by  the  car- 
rier for  the  transportation  of  the  public. 
The  railroad  company  may  cause  inspection 
to  be  made  before  putting  the  cars  of  an- 
other company  into  its  trains ,  and,  if  it  fails 
to  do  so,  it  will  not  be  heard  to  say  that  the 
owner  company  was  the  one  in  fault  in  let- 
ting its  car  get  into  an  unsafe  condition. 
But  here  the  defect  in  the  visiting  railway 
car  was  not  observable  by  ordinary,  or  even 
by  extraordinary,  inspection  after  it  came 
into  appellee's  custody.  What,  then,  is  the 
rule?  We  think  that  a  carrier  of  passengers 
is  answerable  in  no  less  degree  for  the  safe 
condition  of  the  cars  of  other  companies 
which  it  is  using  than  for  its  own  cars.  Its 
duty  to  its  passengers  cannot  be  made  to 
shift  upon  any  such  consideration,  becoming 
lighter  when  the  carrier  employs  other  ve- 
hicles for  its  service  than  its  own.  It  ought 
to  be  held,  and  will  be  held,  to  the  same  de- 
gree of  care  as  to  all  cars  and  locomotives 
in  its  train,  whether  it  owns  them  or  not. 
The  suggestion  is  made  that  under  the 


Constitution  sad  laws  of  this  state  carriers 
are  bound  to  take  the  cars  of  connecting 
lines,  and  to  haul  them  on  equal  terms  with 
its  own  cars;  and  that,  as  it  has  not  the 
opportunity  for  other  tests  or  examination 
than  the  conditions  afford, — the  car  standing 
upon  the  track, — ^it  ought  not  to  be  held  ac- 
countable for  not  discovering  defects  that 
were  not  discoverable  by  such  methods  of  ex- 
amination. This  would  impose  on  the  car- 
rier, as  we  shall  see  further  along,  less  re- 
sponsibility as  to  such  cars  than  the  law  im- 
poses as  to  the  carrier's  own  cars.  Such  a 
rule  is  not  consistent  with  that  exacting 
standard  which  the  law  out  of  its  tender  re- 
gard for  human  life  has  erected  for  the  pro- 
tection of  the  traveling  public.  As  inti- 
mated in  Pennsylvania  Co.  v.  Roy,  supra, 
the  owner  of  the  defective  car  might,  and 
doubtless  would,  be  liable  to  reimburse  the 
carrier  who  was  compelled  to  respond  in 
damages  to  its  passenger  injured  because  of 
such  defects.  At  any  rate,  as  between  the 
three, — the  passenger,  the  carrier,  and  the 
owner  of  the  car, — the  passenger's  safety 
and  the  carrier's  supreme  duty  are  the  mat- 
ters of  main  concern  to  the  law.  The  tend- 
ency is  to  exact  more  care,  and  not  less,  of 
carriers  of  passengers. 

Hegeman  v.  Western  R.  Corp.  13  N.  Y. 
9,  64  Am.  Dec.  617,  was  decided  more  than 
fifty  years  ago  in  the  court  of  appeals  of 
New  York.    There  a  passenger  was  injured 


discovered  by  the  most  vigilant  external  ex- 
amination, where  it  appears  that  such  defect 
might  have  been  discovered  by  the  manu- 
facturers of  the  axle  by  bending  it,  a  test 
frequently  applied  to  di.?close  such  defects. 
Hedeman  v.  Western  R.  Corp.  13  N.  Y.  9,  64 
Am.  Dec.  517. 

In  Hegeman  v.  Western  R.  Corp.  supra, 
the  court  approved  an  instruction  of  the  trial 
court  "that,  although  the  defendant  pur- 
chased his  axles  and  cars  of  extensive  and 
skilful  manufacturers  who,  in  the  exercise 
of  their  skill,  knew  of  no  test,  and  used  no 
test,  to  discover  latent  defects  in  axles,  yet, 
if  there  were  any  tests  known  to  others,  and 
which  should  have  been  known  and  employed 
by  the  manufIM^turers,  as  men  professing 
skill  in  their  particular  business,  although 
the  same  may  not  have  been  used  by  some 
others  engaged  in  the  same  business,  defend- 
ant was  guilty  of  negligence  in  not  using 
this  test,  provided  the  injury  occurred  to 
the  plaintiff  by  reason  of  a  defect  which,  by 
such  test,  might  have  been  discovered." 

And  in  Alden  v.  New  York  C.  R.  Co.  26 
N.  Y.  102,  82  Am.  Dec.  401,  it  was  held  that 
a  carrier  of  passengers  was  bound  to  pro- 
yide  roadworthy  cars,  and  therefore  was  lia- 
ble for  an  injury  to  a  passenger  caused  by  a 
crack  in  an  axle  of  the  car  in  which  he  was 
riding,  although  the  defect  could  not  have 
been  discovered  by  any  practical  mode  of  ex- 
amination short  of  taking  off  the  wheel  from 
the  axle  and  replacing  it  with  great  pressure. 
I6L.RA.(N.S.) 


In  McPadden  v.  New  York  C.  R.  Co.  44  N. 
Y.  478,  4  Am.  Rep.  705,  the  court,  in  dis- 
cussing the  case  of  Alden  v.  New  York  C. 
R.  Co.  supra,  although  dictum,  said:  "That 
case  was  a  departure  from  every  prior  de- 
cision and  authority  to  be  found  in  the 
books  of  this  country  or  England,  and,  so  far 
as  I  can  learn,  has  never  been  followed  any- 
where out  of  this  state.  It  was  in  conflict 
with  ...  Hegeman  v.  Western  R.  Corp. 
supra.  ...  I  have  thus  commented  up- 
on and  alluded  to  .  .  .  [this  case]  with 
no  design  to  repudiate  it  as  authority,  but 
for  the  purpose  of  claiming  that  it  is  a 
decision  which  should  not  be  extended.  I  am 
unwilling  to  apply  it  to  every  case  that  ap- 
parently comes  within  its  principle.  .  .  . 
The  whole  train  must  be  regarded  as  the  ve- 
hicle, and  the  engine  and  all  the  cars  at- 
tached together  must  be  free  from  defect  and 
roadworthy,  irrespective  of  negligence.  So 
far,  and  no  farther,  am  I  willing  to  regard 
that  case  as  authority." 

Alden  v.  New  York  C.  R.  Co.  supra,  was 
followed  and  approved  in  Siemsen  v.  Oak- 
land, S.  L.  &  H.  Electric  R.  Co.  134  Cal.  494, 
66  Pac.  672,  where  it  was  held  that  a  street 
railway  company  was  answerable  for  an  in- 
jury sustained  by  a  passenger  by  the  derail- 
ment of  a  car,  while  running  around  a  curve 
at  an  excessive  rate  of  speed,  in  consequence 
of  a  latent  defect  in  the  car  wheel,  which 
could  not  have  been  discovered  by  the  exer- 
cise of  due  care. 
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by  the  ear  in  which  he  was  seated  being 
wrecked  through  a  defect  in  the  axle.  The 
company  showed  that  it  purchased  the  car 
from  manufacturers  in  good  repute,  that  it 
had  been  periodically  inspected,  and  that  it 
Always  appeared  sound.  The  charge  to  the 
jury  upon  the  trial  was  that,  although  the 
defect  was  latent,  and  could  not  be  discov- 
ered by  the  most  vigilant  external  examina- 
tion, yet,  if  it  could  be  ascertained  by  a 
known  test,  applied  either  by  the  manufac- 
turer or  the  defendant,  the  latter  was  liable. 
The  court  held  that  there  was  no  error  in 
the  instruction.  It  was  there  said:  "It 
was  said  that  carriers  of  passengers  are  not 
insurers.  This  is  true.  That  they  were  not 
required  to  become  smelters  of  iron,  or  man- 
ufacturers of  cars  in  the  prosecution  of  their 
business.  This  also  must  be  conceded.  What 
the  law  does  require  is  that  they  shall  fur- 
nish a  sufficient  car  to  secure  the  safety  of 
their  passengers  by  the  ^ercise  of  the  'ut- 
most care  and  skill  in  its  preparation.' 
They  may  construct  it  themselves,  or  avail 
themselves  of  the  services  of  others;  but  in 
either  case  they  engage  that  all  that  well- 
directed  skill  can  do  has  been  done  for  the 
Accomplishment  of  this  object.  A  good  repu- 
tation upon  the  part  of  the  builder  is  very 
well  in  itself,  but  ought  not  to  be  accepted 
by  the  public,  or  the  law,  as  a  substitute  for 
&  good  vehicle.  What  is  demanded,  and 
what  is  undertaken  by  the  corporation,  is 
not  merely  that  the  manufacturer  had  the 
requisite  capacity,  but  that  it  was  skilfully 
exercised  in  the  particular  instance."  In 
Sharp  V.  Grey,  9  Bing.  457,  the  carrier  was 
held  responsible  for  all  defects  in  his  vehicle 
which  can  be  seen  at  the  time  of  construc- 
tion, as  well  as  for  such  as  may  exist  after- 
ward, and  be  discovered  on  investigation. 
If  not,  he  might  buy  ill-constructed  or  un- 
safe vehicles,  and  his  passengers  be  without 
ronedy.  The  same  doctrine  was  approved 
in  a  carefully  prepared  opinion  in  Treadwell 
V.  Whittier,  80  Cal.  675,  5  L.R.A.  498,  13 
Am.  St.  Rep.  176,  22  Pac.  266.  And  such  we 
think  must  be  the  rule.  The  carrier,  in  con- 
sideration of  certain  well-known  and  highly 
valuable  rights  granted  to  it  by  the  public, 
undertakes  certain  duties  toward  the  public, 
among  them  being  to  provide  itself  with  suit- 
able and  safe  cars  and  vehicles  in  which  to 
carry  the  traveling  public.  There  is  no  such 
duty  on  the  manufacturer  of  the  cars.  There 
is  no  reciprocal  legal  relation  between  him 
and  the  public  in  this  respect.  When  the 
carrier  elects  to  have  another  build  its  cars, 
it  ought  not  to  be  absolved  by  that  fact  from 
its  duty  to  the  public  to  furnish  safe  cars. 
The  carrier  cannot  lessen  its  responsibility 
by  shifting  its  undertaking  to  another's 
shoulders.  Its  duty  to  furnish  safe  cars  is 
side  by  side  with  its  duty  to  furnish  a  safe 
16  L.R.A.(N.S.) 


track,  and  to  operate  them  in  a  safe  manner. 
None  of  its  duties  in  these  respects  can  be 
sublet  so  as  to  relieve  it  from  the  full  meas- 
ure primarily  exacted  of  it  by  law.  The 
carrier  selects  the  manufacturer  of  its  cars, 
if  it  does  not  itself  construct  them,  precisely 
as  it  does  those  who  grade  its  road,  and  lay 
its  tracks,  and  operate  its  trains.  That  it 
does  not  exercise  control  over  the  former  is 
because  it  elects  to  place  that  matter  in  the 
hands  of  the  manufacturer,  instead  of  re- 
taining the  supervising  control  itself.  The 
manufacturer  should  be  deemed  the  agent  of 
the  carrier  as  respects  its  duty  to  select  the 
material  out  of  which  its  cars  and  locomo- 
tives are  built,  as  well  as  in  inspecting  each 
step  of  their  construction.  If  there  be  tests 
known  to  the  crafts  of  car  builders  or  iron 
molders,  by  which  such  defects  might  be 
discovered  before  the  part  was  incorporated 
into  the  car,  then  the  failure  of  the  manu- 
facturer to  make  the  test  will  be  deemed  a 
failure  by  the  carrier  to  make  it.  This  is 
not  a  vicarious  responsibility.  It  extends, 
as  the  necessity  of  this  business  demands, 
the  rule  of  respondeat  superior  to  a  situa- 
tion which  falls  clearly  within  its  scope  and 
spirit.  Where  am  injury  is  inflicted  upon  a 
passenger  by  toe  breaking  or  wrecking  of  a 
part  of  the  train  on  which  he  is  riding,  it 
is  presumably  the  result  of  negligence  at 
some  point  by  the  carrier.  As  stated  by 
Judge  Story,  in  Story  on  Bailments,  S  60Ia: 
"Where  any  damage  of  injury  happens  to  the 
passengers  by  the  breaking  down  or  over- 
turning of  the  coach,  or  by  any  other  acci- 
dent occurring  on  the  road,  the  presump- 
tion prima  facie  is  that  it  occurred  by  the 
negligence  of  the  coachman;  and  the  oruu 
prohandi  is  on  the  proprietors'  of  the  coach 
to  establish  that  there  has  been  no  negligence 
whatsoever;  and  that  the  damage  or  injury 
has  been  occasioned  by  inevitable  casualty, 
or  by  some  cause  which  himian  care  and 
foresight  could  not  prevent.  For  the  law 
will  ...  in  tenderness  to  human  life 
and  human  limbs  hold  the  proprietors  liable 
for  the  slightest  negligence,  and  will  com- 
pel them  to  repel  by  satisfactory  proofs 
every  imputation  thereof."  When  the  pas- 
senger has  proved  his  injuiy  as  the  result  of 
a  breakage  in  the  car  or  the  wrecking  of  the 
train  on  which  he  was  being  carried,  whether 
the  defect  was  in  the  particular  car  in  which 
he  was  riding  or  not,  the  burden  is  then 
cast  upon  the  carrier  to  show  that  it  was 
due  to  a  cause  or  causes  which  the  exercise 
of  the  utmost  human  skill  and  foresight 
could  not  prevent.  And  the  carrier  in  this 
connection  must  show,  if  the  accident  was 
due  to  a  latent  defect  in  the  material  or  con- 
struction of  the  car,  that  not  only  could  it 
not  have  discovered  the  defect  by  the  exer 
cise  of  such  care,  but  that  the  builders  could 
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not  by  the  exercise  of  the  same  care  have 
discovered  the  defect  or  foreseen  the  result. 
This  rule  applies  the  same  whether  the  de- 
fective car  belonged  to  the  carrier  or  not. 

Able  counsel  for  appellee  contend  that  the 
rule  in  this  state  does  not  extend  so  far  as 
is  written  above.  No  case  has  heretofore 
arisen  in  this  state  where  the  question  was 
involved,  either  as  to  the  carrier's  responsi- 
bility for  the  condition  of  cars  not  its  own 
which  it  hauls  in  its  trains,  or  as  to  defects 
occurring  in  the  course  of  the  manufacture 
of  the  cars  constituting  its  trains.  Never- 
theless we  will  examine  in  this  opinion  the 
authorities  relied  upon  by  appellee.  Ken- 
tucky C.  R.  Co.  V.  Thomas,  79  Ky.  160,  42 
Am.  Rep.  208,  is  cited.  There  the  question 
was  as  to  the  duty  of  a  railroad  company, 
a  conunon  carrier,  to  equip  its  cars  with 
Westinghouse  air  brakes.  At  this  day,  less 
than  thirty  years  after  that  case  was  de- 
cided, it  may  seem  strange  that  a  carrier  of 
passengers  was  resisting  the  instalment  of 
that  now  indispensable  appliance  to  railroad 
trains,  which  has  proved  so  valuable  to  both 
the  carriers  and  the  public.  Yet  in  that 
case  the  plaintiff  offered  evidence  condu- 
cing to  prove  that  the  Westinghouse  air  brake 
was  more  efiBcient  in  arresting  the  progress 
of  a  train  than  the  brakes  in  use  on  the  de- 
fendant's train  on  which  the  intestate  was 
killed.  The  defendant  objected  to  the  evi- 
dence, and,  it  being  admitted  over  its  ex- 
ceptions, that  was  assigned  as  error.  Re- 
specting the  duty  of  railway  carriers,  the 
40urt  laid  down  this  rule,  which  we  under- 
stand to  be  the  same,  differently  expressed, 
as  is  restated  in  principle  in  this  opinion: 
"They  are  bound  to  provide  a  road,  and  en- 
gines, and  cars  free  from  all  defects  which 
endanger  the  lives  of  passengers,  and  which 
might  have  been  discovered  by  the  closest 
and  most  careful  scrutiny  of  competent  men, 
and  to  employ  competent  and  trustworthy 
persons  to  operate  and  manage  their  roads, 
engines,  and  cars,  but  are  not  liable  for  cas- 
ualties which  human  sagacity  cannot  fore- 
see, and  against  which  the  utmost  prudence 
cannot  guard."  Louisville  City  R.  Co.  v. 
Weams,  80  Ky.  420,  involved  the  degree  of 
care  required  of  a  driver  of  a  mule  car  on  a 
street  railway.  And  it  was  there  stated: 
"The  rule  is  that  a  carrier  of  passengers  for 
Ure  must  use  the  utmost  care  and  skill 
which  prudent  men  are  accustomed  to  use 
under  like  circumstances."  The  instruction 
condemned  in  that  case  was  this:  "The 
defendant  as  a  carrier  of  passengers  for  hire 
was  bound,  as  far  as  human  foresight  and 
care  would  enable  it,  to  carry  the  plaintiff 
IS  LJl.A.(N.S.) 


with  safety,"  etc.  But  this  court  in  Davis 
V.  Paducah  R.  A,  Light  Co.  113  Ky.  267, 
68  S.  W.  140,  extended  the  rule  laid  down 
in  the  Weams  Case,  supra.  The  instruction 
then  under  consideration  read :  ".  .  .  It 
was  the  duty  of  the  defendant  company  to 
have  provided  safe  cars  in  a  safe  condition, 
in  which  for  passengers  to  ride,  in  so  far  as 
human  foresight  and  judgment  by  recent  in- 
spection could  enable  the  company  to  know, 
or  in  good  faith  to  believe,  the  cars  in  good 
condition  by  being  inspected  by  a  competent 
employee."  The  court  refused  to  approve  a 
substitution  of  good  faith  for  a  safe  car.  In- 
stead, Shearman  &  Redfleld's  Negligence,  | 
495,  was  cited  with  approval,  that  there  was 
exacted  from  a  common  carrier  for  hire  the 
utmost  care  and  skill  which  prudent  men 
are  accustomed  to  use  under  similar  circum- 
stances. In  that  case  the  builder's  negli- 
gence was  not  involved.  The  car  had  been 
allowed  to  fall  into  disrepair.  In  Louisville 
R.  Co.  V.  Hartledge,  26  Ky.  L.  Rep.  162,  74 
S.  W.  742,  also  cited  by  appellee,  the  cause 
of  the  injury  was  not,  so  far  as  appears,  in 
the  condition  of  the  car,  but  was  some  ob- 
struction on  the  track.  The  court  refused  to 
reverse  the  judgment  below,  and  did  not  un- 
dertake to  define  the  full  duty  of  the  carrier 
to  its  passengers  as  to  furnishing  them  safe 
cars  in  which  to  ride. 

Finally,  a  question  was  made  and  submit- 
ted to  the  jury,  respecting  the  assumption 
of  additional  risks  by  appellant  in  riding  up- 
on a  mixed  train.  We  do  not  think  there 
was  any  place  in  this  case  for  such  an  in- 
struction. Carriers  who  operate  mixed  trains 
for  carrying  passengers  are  under  precisely 
the  same  duty  as  regards  the  safety  of  their 
cars  from  defects  as  where  they  carry  the 
passengers  upon  passenger  trains.  In  Illi- 
nois C.  .R.  Co.  V.  Vinson,  26  Ky.  L.  Rep.  38, 
74  S.  W.  671,  and  Chesapeake  &  O.  R.  Co.  y. 
Jordan,  125  Ky.  L.  Rep.  574,  76  S.  W.  146, 
the  instructions  were  predicated  upon  the 
evidence  as  to  sudden  jerkinga  of  the  trains, 
and  in  such  cases  there  is  an  assumption  by 
the  passenger  of  such  usual  jerkings  and 
jolts  as  are  necessary  and  customary  in 
starting  and  stopping  prudently  operated 
mixed  trains;  but  no  claim  is  made  in  this 
case  for  injury  based  upon  such  cause.  The 
instruction  should  have  been  omitted. 

The  pleadings  sufficiently  present  the  ques- 
tions discussed. 

For  the  reasons  given,  the  judgment  is  re- 
versed, and  cause  remanded  for  a  new  trial 
under  proceeding*  consistent  herewith. 
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ALICE  RIDDELL  et  aL 
(—  Ky.  — ,  106  S.  W.  282.) 

Cemetery  —  burial  of  dog. 

1.  The  property  rights  of  a  lot  owner  in  a 
cemetery  set  apart  for  the  burial  of  the 
white  race,  and  for  burial  purposes  only,  are 
violated  by  the  burial  of  a  dog  in  an  adjoin- 
ing lot,  and  the  fact  that  a  physical  nuisance 
is  not  thereby  created  is  immaterial. 
Injunction  —  bnrlal  of  dog. 

2.  The  wrongful  burial  of  a  dog  in  a 
cemetery  lot  may  be  remedied  by  mandatory 
injunction  against  the  cemetery  and  the  of- 
fending lot  owner. 

(December  18,   1907.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  First  Division  of  the  Chancery 
Branch  of  the  Circuit  Court  for  Jefferson 
County  dismissing  a  petition  filed  to  secure 
a  mandatory  injunction  to  compel  the  re- 
moval of  the  carcass  of  a  dog  from  a  ceme- 
tery lot.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Green  &  Tilford,  with  Messrs. 
O'Neal  &  O'Neal,  for  appellant: 

Although  the  cemetery  company  retains 
the  right  to  regulate  the  use  of  the  lot,  a  lot 
owner  has  the  same  right  as  though  the  ti- 
tle were  held  in  fee  free  from  all  restrictions. 

Fleming  v.  Hislop,  L.  R.  11  App.  Cas.  686; 
Roanoke  Cemetery  Co.  v.  Goodwin,  101  Va. 
605,  44  S.  E.  769;  Wormley  v.  Wormley, 
207  111.  411, 3  L.R.A.  (N.S.)  481, 69  N.  E.  865; 
New  York  Bay  Cemetery  Co.  v.  Buckmaster, 
49  N.  J.  L.  440,  0  Atl.  591;  Boyce  v.  Kal- 
baugh,  47  Md.  334,  28  Am.  Rep.  465;  Holl- 
man  v.  Platteville,  101  Wis.  94,  70  Am. 
St.  Rep.  899,  76  N.  W.  1119;  Meagher  y. 
Driscoll,  99  Mass.  284,  96  Am.  Dec.  759; 
Wright  V.  Hollywood  Cemetery  Corp.  112 
Ga.  884,  52  Ii.R.A.  621,  38  S.  E.  94;  Gowen 
V.  Bessey,  94  Me.  114,  46  Atl.  792;  Besse- 
mer Land  &  Improv.  Co.  v.  Jenkins,  111  Ala. 
135,  56  Am.  St.  Rep.  26,  18  So.  566. 


Note.  —  The  above  case  seems  to  be  the 
only  one  presenting  the  question  of  the  right 
of  the  owner  of  a  burial  lot  to  prevent  the 
burial  of  an  animal  in  a  cemetery. 

As  to  the  right  to  injunctive  relief  in  re- 
lation to  cemetery  rights,  including  the  buri- 
al, or  removal,  of  remains,  see  note  to  Worm- 
ley  V.  Wormley,  3  L.R.A.(N.S.)  481. 

As  to  the  character  of  estate  or  property 
of  owner  in  burial  lot,  see  note  to  Re  Wal- 
dron.  67  L.R.A.  118. 
15  L.R.A.(N.S.) 


Mr.  C  B.  Sejrmonr,  for  appellees: 

The  burial  of  this  dog  does  not  In  mnj 
way  constitute  a  nuisance. 

Cooley,  Torts,  S  600. 

Equity  will  not  interfere. 

High,  Inj.  S  42;  Ehrlick  v.  Com.  31  Ky. 
L.  Rep.  401,  10  L.R.A.(N.S.)  995,  102  8. 
W.  289;  High,  Inj.  {  785. 

Plaintiff  has  no  standing  to  maintain  tbe 
action. 

McGuire  v.  St.  Patrick's  Cathedral.  S4 
Hun,  207,  7  N.  Y.  gupp.  345;  Kavanaf;Ii  ▼. 
Barber,  131  N.  Y.  211,  15  L.R.A.  089.  30 
N.  E.  235;  Ellis  v.  Kansas  City,  St.  J.  ft 
C.  B.  R.  Co.  63  Mo.  131,  21  Am.  Rep.  43«; 
Greenl.  Ev.  {  470. 

Barker,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Henry  Hcrtle,   instituted 
this  action  in  the  chancerj-  branch  of  tba 
Jefferson  circuit  court  for  the  purpose  of  se- 
curing a  mandatory  injunction  against  Cave 
Hill  Cemetery  Company,  Alice  Riddell,  W. 
G.  Hansbrough,  and  Ada  Hansbrough,  re- 
quiring them  to  remove  from  the  cemetery 
lot  belonging  to  Hansbrough  the  body  of  a 
dog  which  was  buried  therein,  as  he  allq^, 
in  violation  of  the  laws,  rules,  and  regula- 
tions governing  the  cemetery  company,  and 
his  rights  as  a  lot  owner  therein.    His  peti- 
tion sets  forth  that  Cave  Hill  Cemetery  Com- 
pany is  a  corporation  created  by  and  under 
the   laws  of  the   state  of  Kentrrky,  with 
power  under  its  charter,  among  other  things, 
to  ordain  and   put   in  execution   such   by- 
laws, rules,  and  regulations  for  its  govern- 
ment and  the  management  of  its  affairs  aa  it 
may  see  proper,  not  contrary  to  the  laws 
of  the  commonwealth  of  Kentucky  or  of  the 
United  States,  and  that  by  its  charter  it  ia 
expressly  provided  that  all  lands  acquired  by 
the   corporation   shall   be   perpetually   held 
and  used  for  the  purposes  of  a  "rural  ceme- 
tery;" that  long  prior  to  the  actions  which 
are  complained  of  in  the  petition,  and  prior 
to  the  purchase  of  lots  therein  either  by  the 
plaintiff  or  the  codefendants  of  the  cemetery 
company,  tbe  corporation  adopted  rules  and 
regulations  for  the  government  of  the  cem- 
etery and  the  management  of  its  affairs,  and 
among  others,  it  adopted  the  following,  to 
wit:   "This  cemetery  is  set  apart  for  the  bur- 
ial of  the  white  race,  and  shall  be  used  for 
cemetery  purposes  only," — which  is  still  ia 
full  force  and  effect.    As  a  succinct  state- 
ment of  the  facts  out  of  which  grew  this 
litigation,   we   copy   the   following   excerpt 
from  the  petition:     "He  says  that,  for  a 
valuable  consideration  paid  by  him  to  the 
defendant   corporation,   the   defendant   con- 
veyed and  transferred  to  him  on  its  books. 
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and  in  accordance  with  its  charter,  rules, 
and  regulations,  lot  No.  104,  in  section  1  of 
the  cemetery  owned  by  defendant  corpora- 
tion, and  known  as  and  called  Cave  Hill 
Cemetery,  which  is  in  the  county  of  Jef- 
ferson, and  state  of  Kentucky,  and  he  has 
ever  since  been,  and  now  is,  the  exclusive 
owner  of  said  lot,  and  has  the  right  to  bury 
the  remains  of  his  family  and  other  persons 
in  said  lot,  and  to  have  his  own  remains 
after  death  buried  in  said  lot;  that,  since 
the  purchase  of  his  said  lot  as  aforesaid,  he 
has  buried  the  body  of  his  daughter  in  said 
lot,  and  her  body  is  now  buried  in  said  lot, 
and  the  residue  of  said  lot  is  held  by  him  as 
a  place  for  the  burial  of  the  remains  of  other 
members  of  his  family,  and  for  the  inter- 
ment of  his  own  remains;  that  he  purchased 
■aid  lot  and  caused  the  remains  of  his  daugh- 
ter to  be  buried  therein  long  prior  to  the 
wrongs  and  injuries  complained  of  herein, 
and  relying  on  the  charter,  rules,  and  regu- 
lations of  the  defendant  that  the  lands 
owned,  and  burial  lots  sold,  by  it  would  be 
used  exclusively  as  a  rural  cemetery  and  for 
the  exclusive  burial  of  the  remains  of  white 
persons,  and  that  said  lot  and  all  the  other 
lots  owned  by  said  defendant  corporation 
would  be  used  exclusively  for  said  purpose. 
He  states  that  the  defendant  Alice  Riddell  is 
now,  and  was  at  the  time  of  the  wrongs  and 
injuries  hereinafter  complained  of,  the  own- 
er of  lot  No.  106,  in  section  1  of  said  ceme- 
tery, which  she  purchased  and  held  under 
and  subject  to  the  provisions  of  the  charter, 
rules,  and  regulations  of  said  defendant  cor- 
poration; that  the  said  lot  of  defendant  Al- 
ice Riddell  adjoins  and  binds  on  the  lot  of 
this  plaintiff;  that  the  said  defendant  Alice 
Riddell,  without  the  knowledge,  consent,  or 
approval  of  this  plaintiff,  or  of  any  of  the 
other  lot  owners  in  said  cemetery,  to  the 
great  shame,  humiliation,  and  distress  of 
this  plaintiff  and  the  other  members  of  his 
family,  permitted  and  authorized  her  code- 
fendants  W.  O.  Hansbrough  and  Ada  Hans- 
brough  to  inter,  and  they  did  inter,  in  her 
said  lot  a  dog,  and  the  remains  of  said  dog 
are  now  buried  in  said  lot;  that  said  wrongs 
were  done  without  any  authority  from  said 
cemetery  company,  and  in  violation  ol  the 
rights  of  this  plaintiff  as  a  lot  owner  in 
said  cemetery.  He  says  that,  by  said  wrong- 
ful acts  of  said  defendants  which  were  made 
known  and  came  to  the  knowledge  of  many 
of  the  citizens  of  Louisville  and  Jefferson 
county,  he  and  all  the  members  of  his  fam- 
ily have  been  caused,  and  will  continue  to 
suffer,  great  mental  distress,  his  said  lot  will 
be  rendered  of  no  value  for  aiiy  purpose,  he 
will  be  compelled  to  remove  from  his  said 
lot  the  remains  of  his  daughter  now  buried 
therein,  and  will  not  be  able  to  use  said 
lot  for  burial  or  any  other  purposes;  that 
IS  LJIA.(N.S.) 


the  defendants  in  burying  and  permitting 
said  dog  to  be  buried  on  said  lot  committed, 
and  have  ever  since  maintained,  a  nuisance, 
which  said  nuisance  by  reason  of  its  close 
proximity  to  the  lot  of  this  plaintiff  caused 
to  him  peculiar  and  special  injury  and  dam- 
age. He  states  that,  as  soon  as  he  learned 
of  the  wrongs  and  injuries  complained  of 
herein,  he  demanded  of  the  defendants  and 
each  of  them  that  the  remains  of  said  dog 
should  be  removed  from  said  lot,  but  the 
defendants  refused  to  remove  same,  and  no- 
tified this  plaintiff  that  they  intended  to 
keep  the  remains  of  said  dog  perpetually  in 
said  lot.  He  states  that  the  defendant  cor- 
poration is  willing,  as  he  is  informed,  to 
abate  said  nuisance  by  removing  the  remains 
of  said  dog,  but  asserts  that  it  cannot  do  so 
without  the  consent  of  its  codefendants,  and 
for  that  reason  refuses  to  abate  said  nui- 
sance. He  states  that  the  continuance  of 
said  nuisance  would  produce  great  and  ir- 
reparable injury  to  the  plaintiff,  and  its 
commission  has  produced  great  and  irrepa- 
rable injury  to  the  plaintiff;  that  he  has 
no  adequate  remedy  at  law,  and  the  defend- 
ants and  each  of  them  are  doing,  and  suf- 
fering to  be  done,  all  of  said  acts,  all  of 
which  are  in  violation  of  plaintiff's  rights." 
A  general  demurrer  was  filed  by  the  defend- 
ants to  the  petition,  and  sustained  by  the 
court;  whereupon  the  appellant  (plaintiff 
below)  refused  to  amend,  and  his  petition 
was  dismissed;  and  of  this  ruling  he  now 
complains. 

The  precise  question  involved  here  is  stat- 
ed in  the  briefs  of  learned  counsel  to  be  one 
of  first  impression,  and  their  well-known 
learning  and  industry  is  a  suflScient  guar- 
anty to  us  that  the  question  has  never  been 
adjudicated  before.  The  demurrer  admits 
all  of  the  well-pleaded  allegations  of  the 
petition,  and  it  therefore  only  remains  to 
determine  (1)  what  rights  appellant  as  a 
lot  owner  in  the  cemetery  possesses;  (2) 
whether  or  not  he  can  enforce  by  the  proc- 
esses of  the  law  these  rights  as  against  an 
adjoining  lot  owner;  and  (3)  whether  the 
action  of  the  defendants  is  violative  of  any 
legal  right  of  the  plaintiff.  Cave  Hill  Ceme- 
tery is  the  principal  burial  place  for  the 
white  people  of  the  city  of  Louisville.  It 
may  be  conceded  at  the  outset  that  the  pur- 
chaser of  a  lot  from  the  defendant  corpora- 
tion does  not  become  its  owner  in  fee  sim- 
ple; that  he  has  in  it  only  the  property 
right  of  using  it  for  sepulture  purposes, 
subject  to  the  reasonable  rules  and  regula- 
tions governing  the  corporation;  and  it 
may  be  said  that  his  property  rights  more 
nearly  resemble  that  of  an  easement  than 
a  fee-simple  title.  But,  whatever  these 
rights  are,  they  are  property  rights,  and, 
when  violated,  the  owner  ia  aa  certainly  en- 
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titled  to  all  th«  remedies  which  the  law 
affords,  as  If  he  owned  a  fee  simple.  The 
eatabliahment  and  the  maintenance  of  great 
cemeteries  for  the  convenience  of  cities  is 
an  <ibsolute  necessity.  Man  naturally  de- 
sires to  provide  a  suitable  place  in  which 
to  bury  his  dead,  and  his  reverence  and  love 
for  his  dead  demands  the  establishment  of  a 
place  where  their  bodies  may  repose  in  peace 
and  dignity;  where  they  will  be  safe  and 
secure  from  trespassers,  and  where  he  may 
beautify  their  graves  and  mark  their  last 
resting  place  with  suitable  monuments  to 
preserve  their  memory  from  oblivion. 

It  is  a  matter  of  common  knowledge  that 
in  the  principal  cemeteries  of  large  cities 
enormous  sums  of  money  are  expended  in 
adorning  the  grounds,  in  keeping  the  graves 
fresh  and  beautiful,  and  in  erecting  monu- 
ments upon  which  to  record  the  virtues  of 
the  dead.  A  lot,  therefore,  in  a  cemetery, 
by  whatever  title  it  is  held  or  denominated, 
is  a  valuable  property,  even  when  measured 
in  money,  and  we  will  now  examine  some  of 
the  authorities  bearing  upon  the  subject,  in 
order  to  ascertain  what  other  jurisdictions 
and  the  text  writers  have  held  with  refer- 
ence to  the  Tights  of  lot  owners  in  cemeter- 
ies to  invoke  the  process  of  the  law  to  re- 
strain or  remedy  the  invasion  of  their  prop- 
erty rights.  In  the  case  of  Roanoke  Ceme- 
tery Co.  V.  Goodwin,  101  Va.  605,  44  S.  E. 
760,  it  was  held  that  a  purchaser  of  a  lot 
in  a  cemetery,  while  he  has  the  exclusive 
right  to  its  use  for  the  purpose  of  sepulture, 
holds  it  subject  to  the  reasonable  regula- 
tions and  by-laws  of  the  corporations,  and 
that  he  cannot  exercise  that  absolute  do- 
minion over  it,  or  with  regard  to  it,  as  can 
the  owner  in  fee  simple  in  regard  to  his 
property.  In  the  case  of  Wright  v.  Holly- 
wood Cemetery  Corp.  112  Ga.  884,  52  L.R.A. 
621,  38  S.  E.  04,  the  owners  of  a  lot  in  the 
defendant  corporation  were  held  entitled  to 
an  injunction  against  the  corporation,  re- 
straining it  from  preventing  them  from 
burying  a  member  of  their  family  upon  their 
lot.  In  Hollman  v.  Platteville,  101  Wis.  04, 
70  Am.  St.  Rep.  809,  76  N.  W.  1119,  the 
owners  of  a  lot  in  a  public  cemetery  were 
held  entitled  to  maintain  an  action  of  tres- 
pass against  the  city,  which  owned  the  fee- 
simple  title,  for  invading  the  lot  and  re- 
moving the  dead  who  were  buried  there.  To 
the  same  effect  is  Bessemer  Land  &  Improv. 
Co.  V.  Jenkins,  111  Ala.  135,  56  Am.  St. 
Rep.  26,  18  So.  565.  In  Gowen  v.  Bessey, 
94  Me.  114,  -16  Atl.  792,  the  owner  of  a  lot 
in  a  cemetery,  while  not  owning  the  fee  sim- 
ple, had  such  property  rights  and  possession 
as  entitled  him  to  maintain  an  action  of 
trespass  against  a  wrongdoer.  In  the  case 
of  Wormley  v.  Wormley,  207  III.  411,  3  L. 
R.A.(N.S.)  481,  60  N.  E.  865,  it  was  said 
16  L.RA.(N.S.) 


that  it  is  well  settled  that  a  court  of  equity 
will  enjoin  the  owner  of  land  dedicated  to 
cemetery  purposes  from  defacing  or  med- 
dling with  graves  on  the  land,  at  the  suit 
of  any  party  having  deceased  relatives  or 
friends  buried  therein.  In  the  case  of 
Meagher  v.  Criscoll,  99  Mass.  281,  96  Am. 
Dec.  769,  a  judgment  in  damages  against 
the  superintendent  of  a  cemetery  for  wrong- 
fully removing  the  body  of  a  child  of  the 
lot  owner  was  upheld.  In  the  case  of  Mt. 
Moriah  Cemetery  Asso.  v.  Com.  81  Pa.  235, 
22  Am.  Rep.  743,  the  supreme  court  of  Penn- 
sylvania held  that,  where  a  lot  was  sold 
to  a  colored  man  for  burial  purposes,  the 
corporation  could  not  afterwards  change  its 
by-laws  and  rules  so  as  to  exclude  him  and 
his  family  from  sepulture  therein,  and  man- 
damus was  upheld  against  the  corporation 
requiring  it  to  permit  the  burial  of  the 
family  of  the  owners  of  the  lot.  The  rights 
of  the  owners  of  lots  in  cemeteries  are  thus 
defined  in  6  Cyc.  Law  &  Proc.  title  "Ceme- 
teries," i  8,  p.  720:  "Equity  has  juris- 
diction to  enjoin  an  unwarrantable  disturb- 
ance or  interference  with  a  burial  ground  or 
the  graves  therein.  .  .  .  An  action  of 
trespass  guare  clausum  fregit  may  be  main- 
tained for  breaking  and  entering  a  burial 
lot.  .  .  .  One  who  is  in  the  rightful  pos- 
session of  a  cemetery  lot,  or  who  holds  title 
to  the  usufructuary  interest  therein,  may 
maintain  an  action  against  one  who  wrong- 
fully trespasses  upon  it."  In  the  case  of 
Burke  v.  Wall,  29  La.  Ann.  38,  29  Am.  Rep. 
316,  it  was  held  that,  where  the  plat  of  the 
cemetery  at  the  time  the  owner  purchased 
his  lot  showed  an  avenue  or  walk  way  lead- 
ing up  to  the  lot,  and  which  was  an  ease- 
ment subservient  thereto,  the  owner  of  the 
lot  is  entitled  to  an  injunction  restrain- 
ing the  closing  or  discontinuing  of  the  ease- 
ment by  the  cemetery  company.  In  Beatty 
V.  KurtE,  2  Pet.  666,  7  L.  ed.  521,  it  was 
held  by  the  Supreme  Court  of  the  United 
States  that  the  owners  of  burial  lots,  to 
which  they  had  title  by  prescription,  were 
entitled  to  the  equitable  remedy  of  injunc- 
tion against  the  owners  of  the  fee  in  the 
land  to  restrain  them  from  removing  the 
ashes  of  the  dead.  The  court,  in  its  opin- 
ion, speaking  through  Mr.  Justice  Story, 
said:  "The  next  question  is  as  to  the  com- 
petency of  the  plaintiffs  to  maintain  the 
present  suit.  If  they  are  proved  to  be  the 
regularly  appointed  committee  of  a  volun- 
tary society  of  Lutherans  in  actual  posses- 
sion of  the  premises,  and  acting  by  their  di- 
rection to  prevent  a  disturbance  of  that 
possession,  under  circumstances  like  those 
stated  in  the  bill,  we  do  not  perceive  any 
serious  objection  to  their  right  to  maintain 
the  suit.  It  is  a  case  where  no  action  at 
law,  even  if  one  could  be  brought  by  the 
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▼oluntaiy  ioeiety  (which  it  would  be  dif- 
ficult to  maintain),  would  afford  an  ade- 
quate and  complete  remedy.  This  is  not  the 
case  of  a  mere  private  trespass;  but  a  pub- 
lic nuisance,  going  to  the  irreparable  injury 
of  the  Georgetown  congregation  of  Luther- 
ans. The  property  consecrated  to  their  use 
by  a  perpetual  servitude  or  easement  is  to 
be  taken  from  them,  the  sepulchers  of  the 
dead  are  to  be  violated;  the  feelings  of  re- 
ligion, and  the  sentiment  of  natural  affec- 
tion of  the  kindred  and  friends  of  the  de- 
ceased, are  to  be  wounded;  and  the  memo- 
rials erected  by  piety  or  love,  to  the  memory 
of  the  good,  are  to  be  removed,  so  as  to 
leave  no  trace  of  the  last  home  of  their 
ancestry  to  those  who  may  visit  the  spot 
in  future  generations.  It  cannot  be  that 
■uch  acts  are  to  be  redressed  by  the  ordi- 
nary process  of  law.  The  remedy  must  be 
sought,  if  at  all,  in  the  protecting  power 
of  a  court  of  chancery,  operating  1^  its  in- 
junction to  preserve  the  repose  of  the  ashes 
of  the  dead,  and  the  religious  sensibilities 
of  the  living."  In  People  ex  rel.  Coppers 
y.  St.  Patrick's  Cathedral,  21  Hun,  184,  it 
was  held  that  one  who  purchases  a  lot  from 
a  distinctively  Roman  Catholic  cemetery 
takes  it  with  the  tacit  understanding,  either 
that  he  is  a  Roman  Catholic,  and,  as  such, 
eligible  to  burial,  or  at  least  that  he  ap- 
plies on  behalf  of  those  who  are  in  commun- 
ion with  the  church.  And  in  Dwenger  v. 
Geary,  113  Ind.  106,  14  N.  E.  903,  it  was 
held  that,  where  land  was  conveyed  as  a 
burial  place  for  members  of  the  Catholic 
Church,  and  is  taken  in  charge  by  officers 
of  that  denomination  and  consecrated  ac- 
cording to  its  laws,  a  lot  owner  has  no  right 
to  inter  therein  a  person  not  recognized  by 
the  church  authorities  as  a  Catholic.  In 
the  case  of  McGough  v.  Lancaster  Burial 
Board,  L.  R.  21  Q.  B.  Div.  323,  it  was  held 
that  a  lot  owner  had  no  right  to  erect  a 
glass  shade  over  the  grave  on  his  lot,  which 
was  contrary  to  the  rules  of  the  board.  In 
the  case  of  Clark  v.  Rahway  Cemetery  Co. 
69  N.  J.  Eq.  636,  61  Atl.  261,  in  the  court 
of  chancery  of  New  Jersey,  it  was  held  that 
a  lot  owner  in  a  cemetery,  where  the  ground 
was  dedicated  for  burial  purposes  only, 
could  maintain  an  injunction  against  the 
trustees,  requiring  them  to  keep  the  grounds 
in  good  order  and  repair,  and  to  maintain  the 
whole  as  a  cemetery.  In  the  opinion  it  is 
said:  "Now,  what  is  the  object  of  this  cem- 
etery company?  That  is  stated  in  its  cer- 
tificate: 'The  object  and  purpose  of  the 
corporation  is  to  maintain  and  use  ("the 
property  acquired  from  the  church"),  and 
any  property  it  may  hereafter  acquire 
...  for  cemetery  and  burial  purposes 
only.'  What  are  these  purposes!  Mani- 
festly the  recent  care  of  the  departed.  The 
16  L.R.A.(N.S,) 


company  itself  is  not  only  to  use  the  prop- 
erty for  burial  purposes,  but  also  to  main- 
tain it  for  those  purposes.  ...  It  would 
seem  plain  that,  under  the  joint  operation 
of  the  certificate  of  incorporation,  of  the  by- 
laws, and  of  the  deed  itself,  the  purchaser  is 
not  the  isolated  owner  of  a  fee  simple  abso- 
lute of  a  lot  over  which  he  has  entire  con- 
trol as  such,  but  a  person  who  has  acquired 
a  limited  interest  in  a  plot  which  is  part  of 
one  connected  whole;  that  whole  being  con- 
ducted, maintained,  and  managed  by  trustees 
for  the  benefit  of  himself  and  those  similarly 
situated.  His  interest  is  in  some  degree 
that  of  a  beneficiary  of  a  trust,  and  I  cannot 
imagine  why  he  should  not  have  the  right 
to  complain  if  that  is  being  violated  to  his 
prejudice.  Here  the  direct  tendency  of  the 
acts  complained  of  is  to  imperil  the  lots  re- 
maining undisposed  of,  to  depreciate  the  val- 
ue of  the  cemetery  lots  as  a  whole,  to  pre- 
vent needed  improvements,  and  to  render  ac- 
cess to  complainant's  lot  more  difficult." 

From  the  foregoing  authorities,  we  deduce 
these  principles,  which  we  think  are  sound: 
( 1 )  That  while  a  purchaser  of  a  lot  in  a 
cemetery  company  such  as  the  one  at  bar 
does  not  acquire  the  fee-simple  title  to  the 
property,  and  must  use  it  subject  to,  and  in 
accordance  with,  the  reasonable  by-laws  and 
rules  of  the  managers  of  the  company,  yet 
he  has  a  property  right  in  his  lot  which  the 
law  recognizes  and  protects  from  invasion, 
whether  it  be  by  a  mere  trespasser  or  from 
the  unauthorized  and  illegal  acts  of  the  di- 
rectors of  the  corporation  itself.  (2)  That 
the  lot  owner's  remedy  is  commensurate  with 
his  rights,  and  he  may  maintain  either  tres- 
pass for  damages  or  injunction,  to  enforce 
and  uphold  his  righ^,  whenever  those  reme- 
dies may  be  necessary,  and  this,  either 
against  the  trespasser  or  the  company  itself. 
The  question,  then,  recurs:  Did  the  act  of 
the  adjoining  lot  owners  in  burying  on  their 
lot  the  body  of  their  dead  dog  violate  the 
property  rights  of  the  plaintiff?  And,  if  so, 
is  the  wrong  such  a  one  as  equity  will  rem- 
edy by  a  mandatory  injunction?  The  an- 
swers to  these  questions  must  depend  upon 
the  contracts  which  arose  between  the  par- 
ties when  the  lots  were  purchased.  Into  th.e 
contract  of  purchase  of  a  lot  in  a  cemetery 
must  be  read  the  charter  and  by-laws  of  the 
company,  and  neither  the  owner  nor  the 
corporation  can  violate  the  fundamental  pur- 
pose for  which  the  corporation  was  organized 
and  the  property  dedicated.  One  who  pur- 
chases a  lot  in  a  Catholic  cemetery  may  not 
afterwards  violate  the  rule  of  the  church  by 
giving  sepulture  to  a  member  of  the  Masonic 
order,  although  the  contract  of  purchase  is 
silent  on  the  subject.  People  ex  rel.  Coppers 
V.  St.  Patrick's  Cathedral  and  Dwenger  v. 
Geary,  supra.    Nor  may  a  cemetery  company 
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sell  a  lot  to  a  negro,  and  afterwards  adopt 
a  by-law  which  forbids  its  use  for  burial  pur- 
poses to  the  negro  race.  Mt.  Moriah  Ceme- 
tery Asso.  V.  Com.  supra.  When,  therefore, 
one  contemplates  the  purchase  of  a  lot  upon 
which  to  bury  his  family,  in  order  that  he 
may  certainly  obtain  what  he  desires,  he 
must  look  to  the  charter  and  by-laws  of  the 
corporation,  and,  having  done  this,  they  be- 
come a  part  of  his  contract  of  purchase. 
When  the  plaintiff  and  the  defendants  pur- 
chased the  lots  they  now  own  in  Cave  Hill 
Cemetery,  its  charter  dedicated  it  as  a  ceme- 
tery, and  its  by-laws  contained  the  guaranty 
that  "this  cemetery  is  set  apart  for  the  bur- 
ial of  the  white  race,  and  shall  be  used  for 
cemetery  purposes  only."  With  these  provi- 
sions in  their  contracts,  with  what  grace 
may  the  defendants  diemand  the  right  to 
turn  their  lot  into  a  place  for  the  burial  of 
dogs?  Or  why  shall  the  plaintiff  be  not 
heard  to  complain  of  this  gross  violation  of 
the  charter  and  by-laws  of  the  cemetery  com- 
pany? The  appellees  and  the  chancellor  an- 
swer that  it  was  a  small  dog,  that  it  was 
well  buried,  and  its  presence  under  these 
conditions  does  not  create  a  nuisance.  If 
the  question  be  whether  its  burial  creates  a 
physical  nuisance,  this  view  may  be  cor- 
rect. But  is  there  not  much  more  involved 
in  the  question  than  a  mere  physical  nui- 
sance? A  member  of  the  negro  race  well 
buried  is,  from  the  standpoint  of  physical 
nuisance,  no  more  so  than  the  body  of  one 
of  the  Caucasian  race;  yet  no  one  will  deny 
that,  if  the  privilege  of  burial  in  it  were 
extended  to  the  negro  race,  the  value  of  Cave 
Hill  as  a  cemetery  for  white  people  would 
be  at  once  entirely  destroyed.  A  lot  which 
is  now  worth  in  money  as  much  as  $500 
would  not,  after  such  a  change  in  the  by- 
laws, be  worth  $50.  Property  which  in  the 
aggregate  may  now  be  worth  millions,  would 
then  be  rendered  practically  worthless.  It 
does  not  aid  the  question  to  say  that  this 
is  an  unreasonable  prejudice.  For  the  pur- 
poses of  the  argument,  this  may  be  admitted 
to  be  true.  It  is  none  the  less  true,  how- 
ever, that  the  money  value  of  this  cemetery 
property  is  based  upon  the  confidence  of 
the  white  citizens  of  Louisville  that  their 
prejudices  in  this  regard  will  be  safeguarded 
both  by  the  corporation  and  the  law.  If  this 
is  true  in  regard  to  members  of  another  race, 
is  it  not  true  to  a  greater  degree  in  regard 
to  the  bodies  of  the  lower  animals?  If  the 
body  of  a  dog  may  find  sepulture  on  the 
lot  of  its  owner  in  Cave  Hill  Cemetery,  why 
might  not  tlie  owner  of  a  horse,  or  bull,  or 
donkey,  also  bury  his  favorite  on  his  lot 
therein,  if  his  fancy  should  take  this  freak- 
ish direction?  Where  would,  or  could,  the 
line  be  drawn,  if  not  at  the  body  of  a  dog? 
We  believe  that  the  average  man  would  con- 
15  L.R.A.(N.S.) 


sider  it  an  outrage  on  his  rights  as  a  lot 
owner  in  a  cemetery  if  the  owner  of  the  ad- 
joining lot  should  inter  the  carcass  of  a  dog 
beside  the  lot  which  holds  the  graves  of  his 
family.  It  would  be  useless  to  tell  him  that, 
when  the  bodies  were  resolved  back  into  their 
original  elements,  chemically  there  is  no  dif- 
ference between  them.  We  do  not  reason  about 
the  dignity  of  our  dead  either  according  to 
the  laws  of  logic  or  of  chemistry.  Sorrow, 
liending  over  the  graves  of  her  loved  ones, 
smiles  through  her  tears  and  accepts  the  as- 
surance of  faith  that  they  are  not  dead,  but 
sleeping.  It  is  for  this  reason  that  we  beau- 
tify the  grounds  in  wliich  they  repose,  guard 
their  graves  from  vandalism,  and  protect 
their  dignity  from  desecration.  This  may  be 
only  sentimentality;  but,  if  these  senti- 
ments are>outraged,  our  pain  is  none  the  less 
real.  The  burial  place  of  the  dead  has, 
among  all  nations  and  in  all  times,  been 
deemed  sacred;  and  our  Anglo-Saxon  fore- 
fathers called  it  "God's  Acre."  It  is  pro- 
tected by  stringent  laws  from  violation,  and 
its  wilful  desecration  is  universally  regarded 
as  exceptionally  wicked.  Man  does  not  re- 
gard the  .last  resting  place  of  his  dead  as 
simply  a  place  where  they  may  be  thrust 
from  sight  and  forgotten.  To  him  their 
ashes  are  sacred;  and  the  memory  of  their 
virtues  constitutes  a  foundation  both  for 
inspiration  and  courage.  It  was  in  this 
spirit  that  a  great  patriot,  when  our  coun- 
try was  in  direst  peril,  appealed  to  the  mys- 
tic chords  of  memory  stretching  from  every 
battle  field  and  patriot's  grave  to  every  liv- 
ing heart  and  hearthstone  in  the  land,  to 
swell  the  chorus  of  the  Union  when  touched 
by  the  better  angels  of  our  nature.  The  sen- 
timents and  prejudices  of  man  are  a  part  of 
him.  He  does  not  often  control  them.  As 
a  rule  they  control  him.  He  has  a  right  to 
protect  his  lawful  sentiments  and  prejudices 
from  violation  or  outrage  by  contracts  based 
upon  legal  consideration,  and,  when  they  are 
thus  safeguarded,  no  reason  is  perceived  why 
these  contracts  may  not  be  enforced  as  any 
other  contracts  may  be. 

When  the  appellant  purchased  his  lot  in 
Cave  Hill  Cemetery  by  a  large  outlay  of 
money,  it  was  to  secure  a  place  of  sepulture 
for  himself  and  family  in  a  cemetery  dedi- 
cated to  the  burial  of  white  people  only, 
and,  while  some  may  criticize  this  spirit  of 
exclusiveness,  surely  none  can  successfully 
deny  his  right  to  that  for  which  he  paid. 
On  the  other  hand,  the  adjoining  lot  owners 
purchased  their  lot  subject  to  the  charter 
and  by-laws  of  the  cemetery  company,  and 
they  have  no  right  to  put  it  to  any  use  which 
violates  the  charter  and  by-laws  of  the  cem- 
etery company.  Each  is  entitled  to  what  he 
purchased, — no  more,  no  less.  The  appel- 
lant not  only  has  the  right  to  the  actual  use 
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of  his  lot  for  the  purposes  for  which  it  was 
sold  to  him,  but  he  has  also  in  comuion  with 
all  the  other  lot  owners  the  right  to  have 
the  cemetery  maintained  as  a  whole  for  the 
purposes  for  which  it  was  dedicated,  and  is 
entitled  to  an  injunction  against  the  trustees 
of  the  corporation  and  the  adjoining  lot  own- 
era  to  prevent  these  rights  from  bein^  vio- 
lated. Clark  V.  Rahway  Cemetery  Co.  69 
N.  J.  Eq.  636,  61  Atl.  261 ;  Burke  v.  Wall,  29 
La.  Ann.  38,  29  Am.  Rep.  316;  Beatty  t. 
Kurtz,  2  Pet.  566,  7  L.  ed.  521. 

For  these  reasons,  the  judgment  is  re- 
versed, with  directions  to  overrule  the  de- 
murrer to  the  petition,  and  for  further  pro- 
cedure consistent  with  this  opinion. 

Petition  for  rehearing  denied. 
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B.  F.  SCHWARTZ,  Appt., 
v. 

ERIE  RAILROAD  COMPANY. 

(—  Ky.  — ,  106  8.  W.  1188.) 

Carrier  —  ventilator  car  —  dnty  to  ad- 
just. 

A  carrier  is  not  negligent  in  following  a 


well-loiown  custom  not  to  change  the  venti- 
lators on  cars  in  which  fruit  is  shipped  un- 
less instructed  to  do  so  by  the  shipper,  al- 
though it  results  in  the  destruction  of  the 
fruit  by  frost. 

(January  28,  1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Third  Division  of  the  Common  Pleas 
Branch  of  the  Circuit  Court  for  Jefferson 
County  in  defendant's  favor  in  an  action 
brought  to  recover  the  value  of  fruit  lost 
while  in  defendant's  possession  for  trans- 
portation.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  A.  Barker  for  appellant. 

Messrs.  Helm  &  Holm  and  Hnston 
Quin,  for  appellee: 

The  owner  of  goods  cannot  hold  a  carrier 
liable  where  loss  or  injury  is  the  result  of 
his  own  fault,  or  that  of  the  consignor,  in 
loading  or  packing  the  goods. 

Elliott,  Railroads,  §  1492 ;  Moore,  Carr.  382 ; 
Hutchinson,  Carr.  §§  328,  333;  Thomp.  Neg. 
S§  6465,  6592;  Lawson,  Carr.  §  10;  Ross  v. 
Troy  ft  B.  R.  Co.  49  Vt.  364,  24  Am.  Rep. 
144;  Miltimore  v.  Chicago  ft  N.  W.  R.  Co. 
37  Wis.  190;  Hart  v.  Chicago  &  N.  W.  R. 
Co.  69  Iowa,  485,  29  N.  W.  597;  Goodman  v. 
Oregon  R.  ft  Nav.  Co.  22  Or.  14,  28  Pac 


Case  Jfote.  —  Jjiahility  of  carrier  for  in- 
jury  by  failure  to  adjust  ventilators. 

In  Densmore  Commission  Co.  ▼.  Duluth, 
S.  S.  ft  A.  R.  Co.  101  Wis.  663,  77  N.  W. 
904,  it  was  held  that  a  shipper  of  apples  as- 
sumes the  risk  of  their  decay  during  trans- 
it owing  to  a  lack  of  ventilation,  where  he 
knew  that  there  was  no  practical  means  of 
ventilating  the  refrigerator  cars  in  which 
they  were  shipped  while  in  transit,  and  made 
no  provision  for  ventilation  at  stations  along 
the  route.  The  court  said:  "If  the  plain- 
tiff desired  to  have  the  apple  department  of 
the  cars  ventilated  by  opening  the  side  doors 
at  stations  from  time  to  time  during  transit, 
then  it  should  have  been  such  stipulation  in- 
serted in  the  shipping  order." 

In  Gillett  v.  Missouri  K.  ft  T.  R.  Co.  (Tex. 
Civ.  App.)  68  S.  W.  61,  where  a  car  load  of 
cabbage  was  shipped  from  a  point  in  Cali- 
fornia to  a  point  in  Texas  during  the  early 
part  of  February,  it  was  held  that  the  car- 
rier could  not  be  held  liable  for  the  freez- 
ing of  the  cabbage  during  a  spell  of  severe, 
but  not,  unprecedented  cold  weather  because 
it  did  not  close  the  vent  in  the  end  of  the 
car,  it  having  been  instructed  by  the  con- 
signors to  leave  the  same  open  to  the  point 
of  destination.  The  court  said:  "Freezing 
weather  is  not  tmusual  in  this  state  in  the 
month  of  February,  and  it  is  presumed  that 
the  consignors  knew  that  fact  when  they 
gave  the  directions  referred  to,  and  were 
willing  to  take  the  risk  of  injury  from  such 
weather." 
1J  LJUA.(N.S.)  61 


In  Merchants'  Despatch  ft  Transp.  Co.  t. 
Cornforth,  3  Colo.  280,  25  Am.  Rep.  757,  a 
common  carrier  accepted  fruit  lor  transpor- 
tation to  a  distant  point,  and  packed  it  in 
a  car  which  had  apertures  through  which  the 
cold  air  and  snow  entered,  whereby  the  fruit 
was  frozen ;  it  was  held  that  the  carrier  was  - 
guilty  of  negligence,  and  was  therefore  lia- 
ble for  the  damage,  and  could  not  shield  it- 
self by  a  statement  in  the  bill  of  lading  that 
it  should  not  be  liable  for  injury  caused  by 
the  weather. 

In  Kinnick  Bros.  ▼.  Chicago,  R.  I.  ft  P. 
R.  Co.  69  Iowa,  665,  29  N.  W.  772,  it  ap- 
peared that  hogs  being  transported  were 
killed  by  crowding  together  toward  the  doors 
of  the  car  where  there  was  better  ventilation 
than  in  other  portions  of  the  car,  and  this 
crowding  happened  while  the  cars  were  not 
in  motion.  The  carrier  was  liable  for  not 
anticipating  this  danger  from  the  natural 
propensities  of  the  animals,  and  providing 
against  it.  The  court  said:  "The  danger 
was  not  one  against  which  provision  could 
not  be  made.  The  injury  might  have  been 
prevented  either  by  unloading  the  hogs  or 
giving  them  personal  r  * '  ention  while  in  the 
car.  There  is  no  claim  that  this  could  not 
have  been  done,  and  we  think  defendant  was 
bound  to  do  it." 

As  to  duty  of  carrier  with  respect  to  re- 
frigerator cars,  see  case  note  to  St.  Louis, 
I.  M.  ft  S.  R.  Co.  v.  Renfroe,  10  L.R.A.(N.S.) 
317. 
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894;  International  &  G.  N.  R.  Co.  v.  Drought 
(Tex.  Civ.  App.)  100  S.  W.  1011;  Tucker  v. 
Pennsylvania  K.  Co.  11  .Misc.  366,  32  N.  Y. 
Supp.  1 ;  Denaiiiore  Commission  Co.  v.  Du- 
luth,  S.  S.  &  A.  R.  Co.  101  Wis.  663,  77  N. 
W.  904;  Chicago,  I.  &  L.  R.  Co.  v.  Reyman 
(Ind.)  73  N.  E.  587. 

Mr.  Benjamin  D.  WarBeld  also  for  ap- 
pellee. 

Hob8on,  J.,  delivered  the  opinion  of  the 
court : 

B.  F.  Schwartz  &  Company  brought  this 
suit  to  recover  of  the  Erie  Railroad  Com- 
pany $332.50  in  damages  for  the  freezing  of 
a  car  load  of  apples  shipped  on  December  9. 
1902,  from  Iloncsdul?,  Pennsylvania,  to 
Louisville,  Kentucky,  alleging  that  the  ap- 
ples were  delivered  to  it  in  good  order,  and 
that  between  Honesdale,  Pennsylvania,  and 
Cincinnati,  Ohio,  while  they  were  transport- 
ed by  it,  it  carelessly  and  negligently  left 
open  the  ventilators  on  the  car,  and  that  by 
reason  of  this  the  apples  were  frozen  and 
unfit  for  use.  The  defendant  by  its  answer 
pleaded  that  it  placed  the  car  at  the  ware- 
house at  Honesdale  at  the  request  and  for 
the  use  of  G.  C.  Abraham;  that  he  accepted 
the  car  and  took  control  of  it,  and  undertook 
to  load  and  to  secure  and  close  it  in  ac- 
cordance with  his  own  wishes  and  the  neces- , 
sities  of  the  freight  which  he  put  into  it; 
that  he  had  access  to  the  ventilators,  and 
could  leave  them  open  or  closed  as  he  saw 
fit;  that  he  loaded  the  car  and  notified  it 
the  car  was  ready;  that  it  then  accepted  the 
car  from  him,  subject  to  shipper's  load  and 
count;  that,  while  the  car  was  in  its  pos- 
scs.sion,  the  ventilators  were  not  changed  or 
put  in  a  different  condition  from  that  in 
which  he  had  put  them;  that  in  the  bill 
of  lading  under  which  the  car  was  received, 
and  which  contained  the  instructions  given 
for  its  management,  there  were  no  directions 
that  the  ventilators  should  be  closed  or 
opened,  or  manipulated  in  any  way;  and 
that  without  such  notice  or  direction  it  was 
the  universal  custom  and  practice  of  all 
railroad  companies,  well  known,  acquiesced 
in,  and  agreed  to  by  the  public,  that  the  car- 
rier should  not  open  or  close  the  ventilators, 
or  change  them  from  the  position  in  which 
they  were  placed  by  the  shipper.  The  plain- 
tiffs demurred  to  the  answer,  the  court  over- 
ruled the  demurrer,  the  plaintiffs  stood  by 
the  demurrer,  the  court  dismissed  the  action, 
and  the  plaintiffs  appealed. 

It  is  insisted  for  them  that  a  carrier,  in 
the  transportation  of  perishable  articles,  is 
responsible  for  damages  accruing,  and  that 
any  damage  resulting  from  a  negligent  act 
cannot  be  -justified  by  custom  or  usage. 
Where  the  injury  to  the  goods  is  due  to  their 
own  inherent  nature  and  from  natural 
15  L.R.A.(N.S.) 


causes,  such  as  freezing,  without  fault  on 
the  part  of  the  carrier,  lie  is  not  responsible. 
0  Cyc.  1a w  &  Proc.  p.  381;  Wolf  v.  Ameri- 
can Exp.  Co.  43  Mo.  421,  97  Am.  Dec.  406; 
.McOraw  v.  Baltimore  k  O.  R.  Co.  18 
W.  Va.  301,  41  Am.  Rep.  696;  6 
Thomp.  Ncg.  {  0456.  The  carrier  is 
also  not  responsible  for  any  injury  which  is 
due  to  the  negligence  of  the  shipper.  6  Cyc. 
Law  &  Proc.  p.  379.  The  defense  presented 
in  the  answer  is  not  tliat  a  negligent  act  of 
the  carrier  may  be  justified  by  custom  or 
usage.  The  defense  is  that  the  carrier  was 
not  negligent.  When  the  shipper  loaded  the 
car  and  fixed  the  ventilators  to  suit  his 
judgment,  if  the  custom  of  the  business,  uni- 
versal and  well  known,  was  that  he  was  to 
inform  the  carrier  if  any  change  was  to  be 
made  in  the  ventilators,  and  he  failed  to 
give  such  notice,  the  carrier  had  a  right  to 
assume  that  he  did  not  wish  the  ventilators 
changed.  If  in  such  a  case  the  carrier  had 
changed  the  ventilators,  and  the  apples  had 
thereby  been  injured,  it  woul^  have  been 
liable  for  the  loss;  for  the  shipper  could  then 
say,  "1  had  fixed  those  ventilators  right,  and 
by  giving  you  no  directioi's  to  change  them, 
under  the  custom,  I  directed  you  to  let  them 
remain  as  they  were."  If  the  shipper  had 
said  in  words  to  the  railroad  company  that 
he  had  fixed  the  ventilators  as  they  should 
remain  for  the  safety  of  the  freight,  the 
legal  effect  of  the  transaction  would  not  have 
been  different  from  what  it  was  under  the 
custom  shown.  The  carrier  is  not  guilty  of 
negligence  in  obeying  the  instructions  given 
it  when  the  goods  are  received;  and,  when 
goods  are  loaded  on  ventilated  cars,  the  ship- 
|)er  arranging  the  ventilators,  it  has  a  right 
to  assume,  under  the  custom  above  referred 
to,  that  he  exi)ects  the  ventilators  to  remain 
as  he  has  put  them,  unless  he  gives  notice 
to  tlie  contrary. 

In  the  case  at  bar  the  apples  were  shipped 
south.  It  docs  not  appear  that  there  was 
any  change  in  the  temperature  while  they 
were  carried.  It  does  not  appear  even  that 
the  carrier  knew  that  the  car  was  loaded 
with  apples,  and  nothing  is  shown  to  make 
it  incumbent  on  the  carrier  to  depart  from 
the  well-known  usage  of  the  business.  In 
Densmore  Commission  Co.  v.  Duluth,  S.  S. 
&.  A.  R.  Co.  101  Wis.  563,  77  N.  W.  904,  the 
apples  rotted  because  they  were  not  venti- 
lated. A  recovery  was  denied.  The  court 
said:  "If  the  plaintiff  desired  to  have  the 
apple  department  of  the  cars  ventilated  by 
opening  the  side  doors  at  stations  from  time 
to  time  during  transit,  then  it  should  have 
had  such  stipulation  inserted  in  the  ship- 
ping order." 

Judgment  affirmed. 
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[TED  STATES  CIRCUIT  COURT  OP 
APPKALS,  EIGHTH  CIRCUIT. 

ON  PACIFIC  RAILROAD  COMPANY 
et  al.,  Plffs.  in  Err., 

V. 

CHARLES  ROSEWATER 

(—  C.  C.  A.  — ,  157  Fed.  168.) 

Iroad  ^  crossing  —  contributory 
^^llgence. 

It  is  not  contributory  negligence  as 
'pr  of  law  for  one  to  discontinue  look- 
to  the  right  and  to  the  left  for  approach- 
trains  after  driving  a  horse  and  vehicle 
I  a  railroad  crossing  at  the  invitation 

flagman. 

ic  —  signal  of  flagman  to  cross  — 
ity  to  look. 

The  signal  of  a  flagman  to  cross  will 
relieve  ohe  from  the  duty  to  look  and 
n  before  driving  upon  a  railroad  cross- 

( October  28,  1907.) 


Ij>  RROR  to  the  Circuit  Court  of  the  United 
J  States  for  the  District  of  Nebraska  to 
review  a  judgment  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendants'  negligence.    Reversed. 

The  facts  are  stated  in -the  opinion. 

Argued  before  Sanborn,  Hook,  and  Adams, 
Circuit  Judges. 

Mr.  J.  M.  Dickinson,  with  Messrs.  John 
N.  Baldwin,  Edson  Rich,  W.  S.  Ken- 
yon,  and  Wm.  Balrd  &  Sons,  for  plain- 
tiffs in  error: 

The  physical  facts  show  plaintiff  did  not 
look,  and  are  conclusive. 

3  Elliott,  Ev.  {  2523;  4  Elliott,  Railroads, 
f  1703;  Myers  t.  Battnnore  ft  0.  R.  Co.  160 
Pa.  386,  24  Atl.  747;  Southern  R.  Co.  v. 
Smith,  40  L.R.A.  746,  30  C.  C.  A.  68,  62 
U.  S.  App.  708,  86  Fed.  292;  Crawford  v. 
Chicago  G.  W.  R.  Co.  109  Iowa,  433,  80  N. 
W.  619;  Garlich  v.  Northern  P.  R.  Co.  67 
C.  C.  A.  237,  131   Fed.  839;   St.  Louis  ft 


?  Note.  —  Duty  of  one  crossing  rail- 
ad  truck  as  affected  by  flagman's 
ynal  to  proceed. 

1  to  the  duty  of  a  traveler  going  upon 
I  Iroad  crossing  when  the  gates  are  open, 
Koch  V.  Southern  California  R.  Co.  4 
4.(N.S.)  621,  and  note  appended  there- 

;  to  the  liability  of  a  railroad  company 
.ft  of  employee  in  inviting  pedestrian  to 
1  train  obstructing  highway,  see  note  to 
hern  R.  Co.  v.  Clark,  13  L.R.A.(N.S.) 

le  general  rule  undoubtedly  does  not 
ire  '  a  traveler  about  to  use  a  grade 
iing  to  exercise  the  same  vigilance  in 
ng  and  listening  when  he  is  signaled 
flagman  to  cross  as  when  the  approaches 
lot  guarded,  and  the  decisions  ns  to  the 
instances  under  which,  and  to  what  ex- 
he  may  relax  his  vigilance  are  widely 
■gpnt,  and  each  depends  to  a  large  ex- 
on  its  own  surrounding  circumstances. 
I'vcr,  this  question  is  one  almost  uni- 
illy  for  the  determination  of  a  jury,  as 
only  in  exceptional  cases  that  the  ques- 
of  contributory  negligence  can  be  de- 
I  as  a  matter  of  law. 
Waldele  v.  New  York  C.  ft  H.  R.  R.  Co. 
p.  Div.  549,  38  N.  Y.  Supp.  1009,  where 
rson  was  killed  in  crossing  defendant's 
oad,  the  court  said:  "It  does  not  foi- 
ls matter  of  law  that,  because  he  might 
seen  the  coming  train,  he  was  guilty 
ntributory  negligence.  lie  had  awaited 
^assa,ge  of  one  train.  An  assurance  of 
y  and  invitation  to  cross  had  been  given 
fie  acting  flagman,  he  had  started  for 
lagnsan's  shanty,  indicating  that  there 
no  further  danger  to  be  apprehended, 
e  Waldele  under  these  circumstances 
Imund  to  use  his  eyes,  he  was  not  bound 
ic  tliPin  in  a  particular  manner  or  at  a 
ciilar  instant  of  time.  ...  Waldele 
.R.A.(N.S.) 


had  a  right  to  rely  upon  the  presence  of  a 
flagman  to  warn  him  of  danger,  and  the 
swinging  of  the  lantern  and  the  starting  to- 
wards the  shanty  was  an  assurance  of  safety 
upon  which  he  had  a  right  to  rely." 

In  Richardson  v.  New  York  C.  ft  H.  R.  R. 
Co.  40  N.  Y.  S.  R.  616,  16  N.  Y.  Supp.  868, 
AITirmed  in  133  N.  Y.  663,  30  N.  E.  1148, 
where  plaintiff  was  injured  in  attempting 
to  cross  a  railroad  in  reliance  upon  a  sup- 
posed signal  from  a  flagman  to  do  so,  the 
court  held  that  the  question  of  plaintiff's 
contributory  negligence  was  one  for  the  jury, 
even  though,  after  coming  within  61  feet  of 
the  track,  she  could  have  seen  a  train  ap- 
proaching if  she  had  looked. 

In  Fusili  v.  Missouri  P.  R.  Co.  46  Mo. 
App.  535,  where  the  plaintiff  saw,  or  could 
have  seen,  a  slowly  approaching  train,  the 
court  held  that  he  had  a  right  to  presume 
from  the  request  of  the  flagman  to  cross, 
that  the  train  would  not  move  over  the 
crossing  while  he  was  in  the  act  of  diligently 
complying  with  the  flagman's  request. 

A  traveler  approaching  a  railroad  cross- 
ing guarded  by  gates  or  a  flagman  is  not 
required  to  exercise  the  same  vigilance  in 
looking  and  listening  as  when  the  approaches 
are  not  so  guarded ;  and.  when  such  a  per- 
son is  injured  in  acting  on  the  signal  from 
a  gate  tender  to  cross,  the  question  of  his 
contributory  negligence  is  one  for  the  jury. 
Bond  v.  New  York  C.  ft  H.  R.  R.  Co.  69  Hun, 
470,  52  N.  Y.  S.  R.  637,  23  N.  Y.  Supp.  460. 

In  Denver  ft  R.  G.  R.  Co.  v.  Gustafson, 
21  Colo.  393,  41  Pac.  505,  where  plaintiff 
was  injured  in  crossing  the  defendant's  track 
in  reliance  upon  a  signal  from  a  flagman 
and  without  looking  or  listening,  the  court 
said:  "We  cannot  say,  as  a  matter  of  law, 
that  the  plaintiff  in  such  a  case  may  rely 
solely  upon  the  flagman;  neither  can  we  say, 
as  a  question  of  law,  that  his  failure  to  look 
or  listen  was  not  contributory  negligence. 
It  is  a  question  of  fact,  to  be  determined  by 
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S.  F.  R.  Co.  V.  Chapman,  71  C.  C.  A.  523, 
140  Fed.  129;  Berry  v.  Pennsylvania  R.  Co. 
48  N.  J.  L.  141,  4  Atl.  303;  Greenwood  v. 
Philadelphia,  W.  &  B.  R.  Co.  124  Pa.  572, 
3  L.R.A.  44,  10  Am.  St.  Rep.  614,  17  Atl. 
188;  Walker  v.  Kinnare,  22  C.  0.  A.  75,  46 
U.  S.  App.  150,  76  Fed.  106;  Horn  v.  Bal- 
timore &  0.  R.  Co.  4  C.  C.  A.  346,  6  U.  S. 
App.  381,  54  Fed.  301 ;  Schofield  v.  Chicago, 
M.  &  St.  P.  R.  Co.  114  U.  S.  616,  29  L.  ed. 
224,  5  Sup.  Ct.  Rep.  1125;  Chicago  6.  W. 
R.  Co.  V.  "Smith,  73  C.  0.  A.  164,  141  Fed. 
930;  Northern  P.  R.  Co.  v.  Freeman,  174 
U.  S.  381,  43  L.  ed.  1014,  19  Sup.  Ct.  Rep. 
763;  Lal<e  Shore  &  M.  S.  R.  Co.  v.  Frantz, 
127  Pa.  297,  4  IaK.A.  389,  18  Atl.  22; 
Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Fraze, 


150  Ind.  676,  65  Am.  St.  Rep.  377,  60  N.  E. 
670;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Pounds, 
27  C.  C.  A.  112,  49  U.  S.  App.  476,  82  Fed. 
217;  Dunworth  v.  Grand  Trunk  Western  R. 
Co.  62  C.  C.  A.  225,  127  Fed.  307;  Groes- 
beck  V.  Chicago,  M.  &  St.  P.  R.  Co.  93  Wis. 
505,  67  N.  W.  1120;  Blount  v.  Grand  Trunk 
R.  Co.  9  C.  C.  A.  626,  22  U.  S.  App.  120,  61 
Fed.  375;  Clark  v.  Wright,  25  C.  C.  A. 
190,  49  U.  S.  App.  260,  79  Fed.  744;  North- 
ern P.  R.  Co.  V.  Freeman,  174  U.  S.  379,  43 
L.  «d.  1014,  19  Sup.  Ct.  Rep.  763 ;  Chicago, 
R.  I.  A  P.  R.  Co.  V.  Houston,  96  U.  8.  697, 
24  L.  ed.  642. 

Failing  to  look  from  a  point  where  he 
could  have  plainly  seen  was  negligence. 

Grand  Trunk  R.  Co.  v.  Cobleigh,  24  C.  C. 


the  jury,  whether  or  not  a  plaintiff  may 
rely  solely  upon  the  flagman,  or  whether 
he  is  excused  from  the  exercise  of  any  ad- 
ditional precaution  on  his  part  in  these  cir- 
cumstances." 

In  Missouri,  K.  &  T.  R.  Co.  v.  Ray,  25 
Tex.  Civ.  App.  667,  63  S.  W.  912,  the  rail- 
way company  was  held  liable  for  injuries 
caused  by  the  negligence  of  a  flagman  in 
signaling  plaintiff  to  cross  the  track,  the 
court  saying:  "When  the  plaintiff  was  sig- 
naled by  the  flagman  to  cross  the  track,  this 
was  an  assurance  that  it  was  safe  to  do  so, 
and  the  plaintiff  had  the  right  to  rely  there- 
on. The  same  degree  of  care  was  not  re- 
quired of  him  as  if  there  had  been  no  such 
invitation.  Such  invitation  would  not  ex- 
cuse a  traveler,  however,  from  rushing  reck- 
lessly into  certain  and  apparent  danger.  He 
should  use  such  care  as  a  reasonably  pru- 
dent man  would  under  the  circumstances." 

A  person  approaching  a  railroad  crossing 
has  a  right  to  obey  the  flagman's  signal  to 
cross,  and,  if  a  signal  was  negligently  given, 
and  the  traveler  hurt  while  crossing  in  obe- 
dience to  it,  the  company  must  compensate 
him  for  his  injury  unless  he  assumed  a  risk 
which  common  prudence  ought  to  have 
warned  him  against.  The  court  said:  "The 
right  of  a  person  about  to  cross  a  railroad 
where  a  flagman  is  stationed,  to  rely  on  the 
signals  of  the  latter,  does  not  go  to  the  ex- 
tent of  absolutely  absolving  a  traveler  from 
any  care  whatever  for  his  safety,  nor  ex- 
cuse reckless  conduct  on  his  part.  It  mere- 
ly exacts  of  him  a  less  d^ree  of  care  in 
looking  out  for  trains.  .  .  .  And  logical- 
ly so;  because  the  best  precaution  a  trav- 
eler can  take  in  such  instances  is  to  keep 
his  eye  on  the  flagman  instead  of  the  tracks, 
and  a  due  regard  for  his  safety  demands 
that  he  fix  his  attention  where  he  is  most 
likely  to  receive  warning  of  danger.  The 
flagman  is  there  to  give  him  notice  whether 
the  tracks  are  clear,  and  is  in  a  better  po- 
sition to  know  when  they  may  be  crossed; 
for  he  is,  or  should  be,  stationed  where  he 
can  command  a  view  of  thorn  each  way." 
Edwards  v.  Chicago  &  A.  R.  Co.  94  Mo.  App. 
36,  67  S.  W.  950. 

While  a  person  is  not  justified  in  rushing 
into  a  position  where  the  danger  of  doing 
so  is  obvious  to  his  senses,  yet,  it  is  for  the 
16  LJIJl.(N.S.) 


jury  to  determine  whether,  in  relying  on  a 
flagman's  signal  to  cross  over,  such  person 
used  the  care  that  a  reasonably  prudent 
and  cautious  man  would  have  used  under 
all  the  circumstances.  Chicago,  B.  &  Q.  R. 
Co.  v.  Spring,  13  III.  App.  174;  Buchanan 
V.  Chicago,  M.  &  St.  P.  R.  Co.  76  Iowa,  393, 
39  N.  W.  663. 

In  Chicago,  R.  I.  i  P.  R.  Co.  v.  Cloogh, 
134  HI.  686,  26  N.  E.  664  (Rehearing  opin- 
ion, 29  N.  E.  184),  where  the  flagman  n^- 
ligently  and  recklessly  beckoned  to  the  plain- 
tiff, whose  view  was  partially  obstructed,  to 
come  on,  and  thereby  induced  him  to  drive 
upon  the  tracks  where  he  was  injured,  the 
court  held  that  the  plaintiff  and  the  public 
had  a  right  to  rely  upon  a  reasonable  per- 
formance of  the  flagman's  duty  to  know  and 
give  timely  warning  of  the  near  approach 
of  trains,  and  that  such  gross  negligence 
justified  a  recovery  by  the  plaintiff,  he  hav- 
ing been  found  to  have  exercised  ordinary 
care  under  the  circumstances. 

In  Alabama  6.  S.  R.  Co.  v.  Anderson,  109 
Ala.  299,  19  So.  616,  the  driver  of  a  vehi- 
cle who  drove  upon  the  track  without  stop- 
ping to  look  and  listen  was  held  not  charge- 
able with  contributory  negligence,  where  the 
flagman  displayed  a  white  light,  which,  un- 
der a  municipal  ordinance,  was  an  assur- 
ance that  the  way  was  clear. 

And  where  a  brakeman  who  had  stopped 
on  a  crossing  signaled  n  traveler  to  drive 
across  a  track  after  a  train  had  cleared  such 
crossing,  and  plaintiff,  in  attempting  to  do 
so,  was  injured  by  his  team  becoming  fright- 
ened by  a  sudden  backing  of  the  train,  the 
court  in  St.  Louis  Southwestern  R.  Co.  v. 
Stonecypher,  26  Tex.  Civ.  App.  569,  63  S. 
W.  947,  in  sustaining  recovery,  held  that 
plaintiff  was  not  guilty  of  contributory  neg- 
ligence. See  also  Eddy  v.  Powell,  1  C.  C.  A. 
448,  4  U.  S.  App.  269,  49  Fed.  816.  (Set 
out  in  Union  P.  R.  Co.  v.  Roskwateb.) 

A  railroad  company  was  held  liable  in 
Sweeny  v.  Old  Colony  &,  N.  R.  Co.  10  Allen, 
368,  87  Am.  Dec.  644,  for  injuries  received 
at  a  crossing  where  the  flagman,  upon  plain- 
tiff's inquiry,  signaled  him  to  cross,  which 
he  attempted  to  do,  looking  straight  for- 
ward. 

In  Br.yley  v.  Eastern  R.  Co.  126  Mass. 
02.  where  a  traveler  was  first  ordered  to 
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A.  342,  61  U.  S.  App.  15,  78  Fed.  787;  Hines 
V.  Texas  &  P.  R.  Co.  119  Fed.  157;  Gardner 
▼.  Detroit,  L.  &  N.  R.  Co.  97  Mich.  240,  56 
N.  W.  603;  Garrett  v.  Illlnoig  C.  R.  Co. 
126  Fed.  406;  Oleson  t.  Lake  Shore  &  M.  S. 
R.  Co.  143  Ind.  405,  32  L.R.A.  149,  42  N.  E. 
736;  Owens  v.  Pennsylvania  R.  Co.  41  Fed. 
187 ;  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  West, 
34  Ind.  App.  95,  69  N.  E.  1017;  Van  Winkle 
V.  New  York,  C.  A  St.  L.  R.  Co.  34  Ind.  App. 
476,  73  N.  E.  157;  Quinn  v.  Chicago  &  E.  R. 
Co.  162  Ind.  442,  70  N.  E.  526;  New  York, 
C.  &  St.  L.  R.  Co.  V.  Kistler,  66  Ohio  St. 
326,  64  N.  E.  130;  Ellis  v.  Boston  *  M.  R. 
Co.  169  Mass.  600,  48  N.  E.  839. 

He  must  exercise  due  care,  and  not  rely 
entirely  upon  the  flagman. 


,  3  Elliott  Railroads,  §  1171;  Chicago  & 
N.  W.  R.  Co.  V.  Andrews,  64  C.  C.  A.  399, 
130  Fed.  65;  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Pounds,  27  C.  C.  A.  112,  49  U.  S.  App.  476, 
82  Fed.  219;  McCrory  v.  Chicago,  M.  &  St. 
P.  R.  Co.  31  Fed.  531;  2  Shearm.  &  Redf. 
Neg.  !  476;  Southern  R.  Co.  v.  Carroll,  71 
C.  C.  A.  88,  138  Fed.  641;  Oleson  v.  Lake 
Shore  i  M.  S.  R.  Co.  supra;  Pyle  v.  Clark, 
25  C.  C.  A.  190,  49  U.  S.  App.  260,  79  Fed. 
744;  Fletcher  v.  Fitchburg  R.  Co.  149  Mass. 
127,  3  L.R.A.  743,  21  N.  E.  302;  Grand 
Trunk  R.  Co.  v.  Cobleigh;  Hines  v.  Texas 
&  P.  R.  Co.;  Gardner  v.  Detroit,  L.  *  N.  Pv. 
Co.;  Chicago  G.  W.  R.  Co.  v.  Smith;  Lake 
Shore  &  M.  S.  R.  Co.  v.  Frantz;  and  Quinn 
V.  Chicago  &  E.  R.  Co., — supra;   Smith  v. 


stop  and  then  to  hurry  forward,  the  court, 
in  sustaining  a  recovery,  said  that  the  in- 
vitation to  cross  was  in  the  nature  of  a  jus- 
tification to  the  party  injured  for  being  on 
the  track;  but  that  the  burden  in  such 
case  was  still  on  the  plaintiff  to  show  the 
exercise  of  such  care  as  a  man  of  ordinary 
prudence  would  exercise  under  like  circum- 
stances, and  that  the  question  whether  he 
did  BO,  or  not,  wa^  for  the  jury.  Callaghan 
V.  Delaware,  L.  &  W.  R.  Co.  52  Hun,  276,  5 
N.  Y.  Supp.  285,  and  Hurley  v.  New  York 
C.  &  H.  R.  R.  Co.  90  Hun,  1,  35  N.  Y.  Supp. 
351,  are  to  the  same  effect. 

And  in  Cross  v.  Illinois  C.  R.  Co.  (Ky.) 
110  S.  W.  290,  the  court,  in  holding  that  an 
instruction  that  a  person  "had  no  riglit  to 
rely  entirely  on  the  flagman"  was  erroneous, 
said:  "A  traveler,  in  approaching  a  cross- 
ing that  is  protected  by  a  flagman  or  safety 
gates,  has  the  right  to  depend  upon  the  in- 
vitation extended  to  cross  the  tracks,  by  the 
open  gates  or  the  signals  of  the  flagman. 
When  the  safety  gates  are  open,  or  the  flag- 
man signals  the  traveler  that  he  may  cross, 
it  is  an  invitation  to  do  so,  and  the  traveler 
has  the  right  to  assume  that  he  can  pass  in 
safety.  We  do  not  mean  to  hold  that  the 
fact  that  the  gates  are  open,  or  the  flagman 
gives  a  signal  to  cross,  relieves  the  traveler 
from  exercising  ordinary  care  for  his  own 
safety;  as  if,  notwithstanding  the  invitation 
implied  by  tbe  open  gates  or  the  flagman's 
signal,  the  traveler,  by  the  exercise  of  ordi- 
nary care,  could  know  that  a  train  was  ap- 
proaching, the  invitation  would  not  be  an  ab- 
solute protection  against  his  negligence." 

In  Honning  v.  Caldwell,  45  N.  Y.  S.  R. 
373,  18  N.  Y.  Supp.  339,  where  the  flagman 
summarily  directed  a  traveler  whose  view 
was  impeded  by  freight  cars  to  go  forward, 
the  court  held  that  such  traveler  was  justi- 
fied in  relying  on  the  competence  and  direc- 
tion of  the  flagman,  she  having  used  rea- 
sonable and  proper  precaution  for  her  safety 
up  to  that  time. 

And  a  traveler  who  has  been  placed  in  a 
situation  of  emergency  by  the  negligence  of 
a  flagman  in  signaling  him  to  cross,  is  not 
responsible  for  a  failure  to  use  the  best  and 
most  accurate  judgment  which  may  soem 
best  calculated  to  extricate  him  from  his 
16  L.R.A.(N.S.) 


perilous  position.  Hurley  v.  New  York  C. 
&  H.  R.  R.  Co.  supra. 

In  Lunn  v.  London  &  N.  W.  R.  Co.  L.  R. 
1  Q.  B.  277,  35  L.  J.  Q.  B.  N.  S.  175,  12 
Jur.  N.  S.  409,  where  a  statute  requires 
railway  crossings  to  be  guarded  by  closed 
gates  except  when  carriages,  etc.,  are  cross- 
ing, the  court  held  that  a  company  whose 
railway  train  had  injured  plaintiff's  team, 
etc.,  while  it  was  crossing  the  track  in  re- 
liance on  the  gate  keeper's  reply,  "Yes,  come 
on,"  he  having  been  asked  by  the  plaintiff's 
driver  if  the  line  was  clear,  was  guilty  of 
actionable  negligence,  the  jury  having  found 
that  the  accident  was  attributable  to  the 
gate  keeper's  negligence,  and  that  the  driver 
of  the  carriage  had  not  contributed  to  it  by 
his  want  of  caution. 

A  driver  of  a  street  car  is  not  justified  in 
relying  on  the  signal  of  a  flagman  at  a  rail- 
way crossing  if  he  has  information  from 
other  sources  which  would  lead  a  prudent 
man  to  infer  that  there  was  danger  to  be 
apprehended  from  an  approaching  train. 
Philadelphia  &  R.  R.  Co.  v.  Boyer,  97  Pa. 
OL 

In  Pennsylvania  where  it  is  per  se  negli- 
gence not  to  stop,  look,  and  listen  before 
going  on  the  tracks,  the  court,  in  Avers  t. 
Pittsburg,  C.  C.  &  St.  L.  R.  Co.  201  Pa. 
124,  50  Atl.  958,  held  that  the  question  of 
contributory  negligence  was  one  for  the  jury, 
where  the  plaintiff,  before  crossing,  had 
stopped,  looked,  and  listened,  even  though 
his  view  was  cut  off,  and  he  had  been  sig- 
naled by  a  flagman  to  cross.  In  this  case 
three  judges,  dissenting,  held  that,  even  un- 
der such  circumstances,  the  traveler  was 
guilty  of  contributory  negligence  for  not 
stopping,  after  he  had  crossed  a  part  of 
the  tracks  where  his  view  would  be  clear, 
and  looking  and  listening  before  venturing 
further. 

But  this  duty  to  stop,  look,  and  listen  is 
modified  where  the  person  injured  is  an  in- 
vited passenger,  and  not  in  control  of  the 
conveyance;  and  in  such  case  it  is  for  the 
jury  to  say  whether,  under  all  the  circum- 
stances, it  was  the  duty  of  such  a  person  to 
request  the  driver  to  stop,  look,  and  listen 
before  venturing  on  the  track  after  a  signal 
from  the  flagman  to  do  so.  Coleman  v. 
Pennsylvania  R.  Co.  105  Pa.  485,  40  Atl.  60. 


Digitized  by  V^jOOy  IC 


808 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS, 


OCT^ 


Wabash  R.  Co.  141  Ind.  92,  40  N.  E.  270; 

Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Fraze; 

Clark  V.  Wright,  and  Northern  P.  R.  Co.  v. 

Freeman, — su  pra. 

Messrs.    W.    J.    Connell    and    Simeon 

Bloom,  for  defendant  in  error: 
Plaintiff  might  rely  on  the  signal  of  the 

flagman. 

Louisville  &  N.  R.  Co.  v.  Webb,  90  Ala. 

185,  11  L.R.A.  674,  8  So.  518;  Alabama  O. 

S.  R.  Co.  y.  Anderson,  109  Ala.  299,  19  So. 

510;  Abbett  v.  Chicago,  M.  &  St.  P.  R.  Co. 

30  Minn.  482,  10  N.  W.  266;  TiflSn  v.  St. 

Louis,  I.  M.  &  S.  R.  Co.  78  Ark.  55,  93  S. 

W.  564;  Eddy  v.  Powell,  1  C.  C.  A.  448,  4 

U.  S.  App.  259,  49  Fed.  814;  Chicago,  R.  I. 
.  A  P.  R.  Co.  V.  Clough,  134  111.  686,  25  N.  E. 
'  664,  29  N.  E.  184;  Chicago,  St.  L.  &  P.  R. 

Co.  V.  Hutchinson,  120  111.  587,  11   N.  E. 

855;  Missouri,  K.  &  T.  R.  Co.  v.  Ray,  25 

Tex.  Civ.  App.  567,  63  S.  W.  912;  Cleveland, 

C.  C.  &  St.  L.  R.  Co.  V.  Keely,  138  Ind.  000, 

37  N.  E.  406 ;  Borst  v.  Lake  Shore  &.  M.  S. 

R.  Co.  4  Hun,  346;  Edwards  v.  Chicago  & 

A.  R.  Co.  94  Mo.  App.  36,  67  S.  W.  950. 

Hook,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

Charles  Rosewater  sued  the  Union  Pacific 
and  the  Illinois  Central  railroad  companies 
for  personal  injuries  sustained  in  a  colli- 
sion at  a  crossing.  He  recovered  a  judg- 
ment against  them  jointly,  and  they  now 
seek  itH  reversal.  The  facts  developed  at 
the  trial  are  as  follows:  The  plaintiff,  a 
physician,  was  driving  in  his  phaeton  north- 
ward on  Thirteenth  street  in  Omaha,  Ne- 
braska, about  8  o'clock  of  a  January  even- 
ing. The  street  is  one  of  the  important, 
much  traveled  thoroughfares  of .  the  city. 
As  he  was  approaching  the  intersecting 
tracks  of  the  Union  Pacific,  upon  one  oi 
more  of  whicli  the  Illinois  Central  had  the 
right  to  operate  its  trains,  he  was  signaled 
to  stop  by  a  flagman  who  was  in  the  service 
of  both  companies.  The  signal  was  given 
by  lantern,  and  the  plaintiff  stopped  with 
his  horse's  head  3  or  4  feet  south  of  the 
south  track.  There  were  four  of  these 
tracks,  and,  for  convenience,  they  will  be 
referred  to  numerically  beginning  with  the 
one  nearest  the  plaintiff.  They  crossed  the 
street  at  somewhat  of  an  angle,  not  square- 
ly, and  as  they  proceeded  westward  they 
curved  towards  the  south,  out  of  sight.  The 
plaintiff's  view  to  his  left,  or  westward, 
was  obstructed  to  some  considerable  extent 
by  a  stone  wall  built  along  the  side  of  the 
street  to  support  a  viaduct  which  crossed 
overhead  behind  him.  The  north  end  of  the 
wall  was  about  10  feet  from  the  south  track, 
at  which  point  the  wall  was  6.2  feet  high. 
As  it  receded  southward  along  the  street 
side,  the  wall  rose  in  height  until  it  at- 
15  L.RJ)i.(N.S.) 


tained  its  maximum  for  the  support  of  th« 
overhead  viaduct  structure.     From  the   end 
near  the  south  tract  the  wall  curved   west- 
ward at  substantially  the  same  height,  and 
served  to  retain  a  fill  upon  which  was   laid 
the  track  that  crossed  on  the  viaduct.    Xhere 
was  a  similar  obstruction  on  the  east   side 
uf  the  street  to  the  right  of  the  plaintiff 
as  he  sat  in  his  phaeton,  but  we  are    not 
specially  concerned  with  it.     The   flagman 
gave  plaintiff  the  stop  signal  from  his   cus- 
tomary stand  on  the  north  side  of  the  tracka. 
Immediately  after  the  plaintiff  stopped,  two 
Union     Pacific    engines,    coupled    together, 
went  westward  over  the  crossing  upon    the 
third  track.    After  they  passed,  the  flagman 
both  signaled  with  his  lantern  and  verballr 
directed  plaintiff  to  cross.    As  to  this  there 
was  a  conflict  in  the  evidence,  but  as  that 
was  the  issue  which  the  trial  court  submit- 
ted to  the  jury  we  take  the  verdict  as  set- 
tling the   fact  here.     In   obedience   to   the 
flagman's  direction  the  plaintiff  applied  the 
whip  to  his  horse,  and  drove  over  the  first 
track  and  upon  the  second,  where  he   was 
struck  by  an  Illinois  Central  train  coming 
from   the  west  at  a  speed  variously   esti- 
mated by  witnesses  at  from  15  to  35  miles 
per  hour.    The  injuries  complained  of  were 
caused  by  this  collision.     The  headlight  of 
the  locomotive  was  burning.     The  flagman 
knew  the  train  was  coming.    There  was  tes- 
timony that  considerable  steam  and  smoke 
from  the  Union  Pacific  engines  were  driven 
by    the    wind    towards    the    plaintiff,    but 
whether  they  were  suflicient  to  obscure  hi* 
vision  as  he  started  to  cross  remains  an  un- 
settled question.     The  issues  of  fact  were 
so  narrowed  by  the  trial  court  that  the  ver- 
dict does  not  answer  it.     A  civil  engineer 
testified,  and  his  testimony  was  not  denied. 
that  a  man  standing  about  5  feet  south  of  the 
first  track  where  the  plaintiff's  horse  stood 
could  see  westward  upon  the  second  track, 
over  which  the  Illinois  Central  train  came, 
a  distance  of  375  feet.    But  the  plaintiff,  as 
he  sat  in  his  vehicle,  was  6  or  7  feet  fur- 
ther away,  and  no  measurements  were  taken 
from    his    position.     If    the    plaintiff    had 
drivj::  forward  to  place  himself  at  the  point 
fiom   which  the  measurements  were  taken, 
his   horse  would   have  been  upon  the  first 
track.     The  first  and  second  tracks  were  a 
little  more  than  10  feet  apart.    The  plain- 
tiff testified  that,  upon  receiving  the  direc- 
tion of  the  flagman,  he  first  looked  to  the 
left   and   to   the   right,   and   perceiving   no 
train   approaching   he  drove   forward.     He 
also  said   that,  after  starting  forward,   he 
did  not  again  look  along  the  tracks,  but 
"relied  on  the  order  of  the  flagman,  together 
with  the  invisibleness  of  any  danger." 

These  are  the  substantial   facts,  and  on 
them  the  defendants  moved  the  trial  court 
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a  di  recited  verdict  (1)  because  no  neg- 
ince  on  their  part  was  disclosed, — that 
■o  say,  no  negligence  of  the  flagman;  and 
because  contributory  negligence  of  the 
intifT  was  shown.  The  first  of  these  as- 
tions,  obviously  untenable,  need  not  be 
ther  mentioned.  As  to  the  second:  As- 
ling  for  the  moment  that  the  maintenance 
a  flagman  at  the  crossing,  and  his  sig- 

to  the  plaintiff  to  cross  the  tracks,  did 

relieve  the  latter  from  the  duty  to  take 
se  precautions  for  his  safety  which  the 
'  imposes  in  cases  where  no  flagmen  are 
sent,  can  it  be  said  the  evidence  that  he 
led  in  his  duty  was  so  conclusive  as  to 
tify  a  court  in  holding  that  he  negli- 
itly  contributed  to  his  own  injury?  We 
nk  not.     It  is  a  settled  rule  of  law  that 

traveler  upon  a  highway  must  look  and 
en  before  venturing  upon  the  track,  and 
t  he  must,  if  possible,  perform  that  duty 
some  point  in  his  approach  where  per- 
mance  will  be  serviceable.  It  is  conceded 
.t  the  plaintiff  stopped  close  to  the  track, 
1  he  testified  that,  after  receiving  the 
;man's  direction,  and  before  venturing 
ther,  he  looked  for  coming  trains,  but 
f  nothing.    It  is  true  that,  after  driving 

the  track,  he  did  not  again  look  to  the 
ht  and  left,  but  we  cannot  say  that  it 
s  his  duty  to  do  so.  The  rule  of  law 
IS  not  go  so  far.  When  a  traveler  upon  a 
hway  is  approaching  a  railroad  crossing, 
I  place  of  danger, — it  is  altogether  rea- 
lable  that  he  should  use  his  senses  to  dis- 
er  whether  it  is  safe  to  go  upon  it,  and 
o  to  stop  before  doing  so  if  the  physical 
Toundidgs  make  that  further  precaution 
'pssary.  He  is  then  in  safety  and  en- 
e\y  master  of  his  movements,  and,  as  all 
sonable  minds  agree  that  such  measure 
care  should  be  taken  for  the  preservation 
life  and  limb,  the  law  has  prescribed  its 
Tcise  as  an  imperative  duty.  But  when 
:  traveler  has  performed  his  full  duty  in 
it  respect,  and  has  driven  upon  the  cross- 
;  at  the  invitation  of  a  flagman  stationed 
ire  by  the  railroad  company  to  assist  in 
<  prevention  of  accidents,  whether,  in  ad- 
ion  to  his  attention  to  the  guidance  of  his 
licle,  he  should  continue  to  look  to  the 
ht  and  to  the  left  is  a  more  doubtful  prop- 
tion.  He  is  then  in  a  position  of  possible 
•il,  and,  in  view  of  the  various  emergen- 
s  likely  to  arise,  just  what  particular 
■caution  he  should  take  is  not  so  clear 
i  plain  as  to  justify  its  prescription  as  a 
inite,  fixed  rule  of  conduct.  Were  it  oth-  I 
vise,  the   doing   of    tlie   very    thing   pre- 1 

ibed  might  lead  to  disaster.     The  meas- 1 
>  of  care  and  caution  to  be  observed  in 
;h  cases  should  be  more  adjustable  to  the 
rticular  conditions  and  emergencies,  and 
that  active  watchfulness  which  ordinarily 
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prudent  men  would  adopt  under  like  cir- 
cumstances; and  the  question  whether  the 
traveler  fell  short  is  one  for  the  jury.  In 
the  very  case  before  us,  had  the  plaintiS 
looked  while  his  horse  was  upon  the  first 
track  and  seen  the  headlight  of  the  rapidly 
approaching  train,  it  is  doubtful  that  in 
the  darkness  he  could  have  told  upon  which 
of  the  tracks,  running  closely  parallel,  it 
was  coming;  and  in  case  of  uncertainty  his 
natural  impulse  would  have  been  to  hasten 
forward  rather  than  to  turn  backward.  It 
is  not  at  all  clear  that  the  precautions  which 
counsel  claim  to  be  imperative  would  have 
been  efl'ectual  to  prevent  the  collision.  The 
plaintiff  was  not  a  pedestrian,  having  quick 
control  of  his  own  movements,  whose  vigilant 
use  of  the  senses  affords  almost  a  complete 
assurance  of  his  personal  safety;  but  he  was 
encumbered  with  a  horse  and  vehicle,  more 
unwieldy  in  management,  and  which  to 
some  extent  naturally  required  attention. 
This  distinction  is  recognized  in  Blount  v. 
Grand  Trunk  R.  Co.  9  C.  C.  A.  526,  22  U. 
S.  App.  129,  61  Fed.  375,  in  which  it  was 
held  that  a  pedestrian  who  accepted  the  in- 
vitation of  open  gates  was  nevertheless 
guilty  of  contributory  negligence  in  failing 
to  look  and  listen. 

But  it  is  said  that  the  physical  facts  show 
that  the  plaintiff  could  have  seen,  had  he 
looked  before  venturing  upon  the  crossing, 
unless  the  presence  of  steam  and  smoke 
temporarily  obscured  his  vision,  and  that  in 
the  latter  case  it  was  his  duty  to  wait  un- 
til they  passed  away.  Clear  physical  facts 
prevail  over  the  testimony  of  a  witness  and 
over  the  presumption  that  one  injured  or 
killed  took  care  for  his  safety  (Tomlinson 
v.  Chicago,  M.  &  St.  P.  R.  Co.  67  C.  C.  A. 
218,  134  Fed.  233);  and  if  plaintiff  could 
have  seen,  it  must  be  assumed  that  he  did 
not  look,  or  that,  looking,  he  tried  to  cross 
ahead  of  the  train.  But  the  state  of  the 
evidence  does  not  warrant  us  in  saying  ei- 
ther that  his  vision  was  temporarily  ob- 
scured by  steam  and  smoke,  or  that  under 
most  favorable  conditions  he  could  have  seen 
the  headlight  from  where  he  sat  in  his  ve- 
hicle. Counsel  for  defendants  attempt  a 
demonstration  that  he  could  have  seen  had 
he  looked ;  but  in  doing  so  they  speculate  as 
to  the  speed  of  the  horse,  make  estimates  of 
the  time  that  elapsed  before  the  collision, 
and  finally  split  a  aocond  into  halves.  The 
premises  are  too  debatable  to  warrant  such 
a  conclusion  by  a  court  whose  sole  province 
in  a  case  like  this  is  the  correction  of  er- 
rors of  law.  The  defendants  were  not  enti- 
tled to  a  directed  verdict. 

The  trial  court,  however,  did  not  submit 
to  the  jury  the  questions  whether  plaintiff 
looked  before  driving  on  the  crossing,  and 
whether  he  could  have  seen  had*  he  looked. 
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The  defendants  requested  instructions  spe- 
cifically defining  the  plaintiffs  duties  as  in 
ordinary  cases,  but  the  court  declined  to 
give  them.  On  the  contrary,  it  instructed 
the  jury  that,  if  the  flagman  signaled  the 
plaintiff  to  cross,  the  latter  had  a  right  to 
presume  that  it  was  safe  for  him  to  do  so, 
"unless  he  knew  the  danger  of  doing  so,  and 
that  the  danger  was  so  obvious  and  threat- 
ening that  no  man  of  ordinary  care  and  pru- 
dence would  have  assumed  the  risk."  Out 
of  the  giving  and  refusal  of  the  instruc- 
tions mentioned  arises  the  serious  question 
in  the  case. 

Does  the  signal  of  a  flagman  at  a  rail- 
road crossing  of  a  city  street  relieve  the 
traveler  on  the  highway  of  the  duty  to  look 
and  listen  before  venturing  upon  the  tracks  ? 
The  additional  precautions  to  prevent  acci- 
dents, such  as  gates  and  flagmen,  with  their 
means  of  giving  warning,  are  adopted  in 
view  of  the  greatly  increased  dangers  at 
such  crossings.  The  noise  of  city  traffic, 
the  number  of  pedestrians  and  vehicles  upon 
the  street,  the  haste  and  activity  of  urban 
life,  the  frequency  of  the  passing  of  engines 
and  trains,  and  the  proximity  of  buildings 
and  other  structures  to  the  tracks  make 
such  precautions  necessary.  They  are  de- 
signed to  meet  the  increase  of  peril  result- 
ing from  local  conditions  and  the  conges- 
tion of  traffic.  Such  additional  precautions 
are  not  imposed  by  statute  or  municipal  or- 
dinance upon  railroad  companies,  or  volun- 
tarily assumed  by  them,  for  the  purpose  of 
relieving  the  traveler  upon  the  street  from 
the  taking  of  those  simple  precautions  for 
his  own  safety  which  the  long-settled  rule  of 
law  requires  of  him.  To  hold  otherwise 
would  tend  to  defeat  the  very  purpose  for 
which  gates  and  flagmen  are  maintained.  It 
would  result,  not  so  much  in  lessening  dan- 
ger and  insuring  safety,  as  in  the  mere 
transference  of  a  mutual  obligation  to  exer- 
cise care  entirely  to  the  shoulders  of  one 
of  the  parties.  The  courts  are  divided  upon 
the  question,  some  holding  the  traveler  must 
still  look  and  listen  (Greenwood -v.  Phila- 
delphia, W.  &  B.  R.  Co.  124  Pa.  672,  3  L.R. 
A.  44,  10  Am.  St.  Rep.  614,  17  Atl.  188; 
Lake  Shore  &  M.  S.  R.  Co.  v.  Frantz,  127 
Pa.  287,  4  L.R.A.  389,  18  Atl.  22;  Berry  v. 
Pennsylvania  R.  Co.  48  N.  J.  L.  141,  4  Atl. 
303;  Ellis  v.  Boston  &  N.  R.  Co.  109  Mass. 
600,  48  K.  E.  839.  See  also  Merrigan  t. 
Boston  &  A.  R.  Co.  164  Mass.  180,  28  N.  E. 
149)  ;  others  that  he  may  rely  wholly  upon 
the  invitation  of  the  flagman  or  the  open 
gate  (Louisville  &  N.  R.  Co.  v.  Webb,  90 
Ala.  185,  11  L.R.A.  674,  8  So.  618,  623; 
Alabama  O.  S.  R.  Co.  v.  Anderson,  109  Ala. 
299,  19  So.  616;  Chicago,  R.  I.  A  P.  R.  Co. 
V.  Clough,  134  111.  688,  26  N.  E.  604,  29 
K.  E.  184)*  The  case  of  Laka  Shore  &  M. 
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S.  R.  Co.  V.  Frantz,  supra,  was  one  of  open 
gates.  The  supreme  court  of  Pennsylvania 
upheld  an  instruction  of  the  trial  court  that 
"it  was  the  duty  of  the  plaintiff  to  tise  care 
in  approaching  the  tracks,  to  stop,  look, 
and  listen  for  approaching  ears.  It  was 
also  his  duty  to  keep  such  lookout  as  was 
reasonable  while  crossing  the  track,  and 
avoid  a  car  if  he  could,  even  after  he  had 
started  to  cross;  and  it  was  his  duty  that 
the  horses  should  be  driven  in  a  careful  and 
cautious  manner."  The  supreme  court  also 
said :  "There  were  a  number  of  tracks,  and 
the  evidence  is  strong  that  the  plaintiff 
stopped,  looked,  and  listened  before  crossing 
the  first.  It  might  still  have  been  his  duty 
to  stop  again  before  going  upon  the  track  of 
the  defendant  company  on  which  the  colli- 
sion took  place,  but  the  evidence  does  not 
enable  us  to  say  so  as  a  matter  of  law.  It 
is  far  from  clear  that  the  place  where  plain- 
tiflT  stopped  was  not  the  best,  or  that  there 
was  any  safe  place  for  a  second  and  better 
view.  It  was  proper,  therefore,  that  the 
case  should  be  left  to  the  jury,  and  the  non- 
suit was  rightly  refused." 

In  our  opinion  the  rule  stronger  in  reason 
and  more  consistent  with  wise  policy  is  that 
we  have  indicated.  Whether  the  plaintiff 
looked  for  approaching  trains  before  ven- 
turing upon  the  tracks,  and  whether,  look- 
ing, he  could  have  seen,  were  matters  mate- 
rial to  the  defense,  and  the  jury  should  have 
been  so  instructed.  The  trial  court  in  effect 
held  them  unimportant  when  it  instructed 
the  jury  that  plaintiff  had  a  right  to  act 
upon  the  invitation  of  the  flagman  unless 
confronted  by  a  known  danger  or  one  ob- 
vious and  threatening.  In  other  words,  it 
was  held  that  the  plaintiff  had  no  active 
duty  for  his  own  safety;  that  he  could  rely 
on  the  flagman  unless  the  danger  of  doing  so 
obtruded  itself  on  his  notice. 

Counsel  cite  the  decision  of  this  court  in 
Eddy  V.  Powell,  1  C.  C.  A.  448,  4  U.  S.  App. 
259,  49  Fed.  816.  In  that  case  a  freight 
train  had  been  cut  at  a  city  crossing,  leav- 
ing a  space  between  the  two  sections  through 
which  vehicles  and  pedestrians  could  pass. 
The  plaintiff  drove  up  and  stopped.  There 
was  evidence  that  he  was  then  directed  to 
cross  by  the  conductor  or  brakeman  of  the 
train,  who  was  standing  at  or  near  the  cross- 
ing, and  whilst  he  was  attempting  to  do  so 
the  engineer  suddenly  backed  the  front  sec- 
tion to  couple  up  the  train,  and  the  injury 
resulted.  This  court  sustained  instructions 
that,  if  the  direction  to  cross  was  given  the 
traveler,  he  had  a  right  to  rely  on  it  unless 
he  was  aware  of  the  danger,  or  some  danger 
was  so  obvious  as  would  have  deterred  a  man 
of  ordinary  prudence  from  attempting  to 
cross.  The  train  was  at  rest,  and  presum- 
ably the  conductor  or  brakeman  knew  when 
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a  movement  for  coupling  would  be  made. 
The  plaintiff  saw  all  there  was  to  be  seen, 
and  the  most  Tigilant  use  of  his  senses 
would  not  have  helped  him  more.  He  was 
not  required  to  alight  and  make  inquiry 
of  the  engineer,  nor,  under  the  circum- 
stances, was  it  his  duty  to  wait  an  indefinite 
time  for  the  train  to  be  coupled  up  and  to 
pass  away.  Missouri,  K.  &  T.  R.  Co.  v.  Ray, 
26  Tex.  Civ.  App.  567,  63  S.  W.  912,  and 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  v.  Keely, 
138  Ind.  600,  37  N.  E.  406,  are  like  Eddy  y. 
Powell,  in  that  foreknowledge  of  the  move- 
ment of  the  engine  or  train  could  not  be 
gained  by  the  traveler  by  any  measure  of 
care  that  the  law  imposed  on  him.  It  is 
quite  clear  that  these  cases  furnish  no  guide 
for  the  one  before  us. 

The  judgment  is  reversed  and  the  cause 
remanded,  with  direction  to  grant  a  new 
trial. 

Sanborn,  Circuit  Judge,  concurring: 
I  concur  in  the  reversal  of  the  judgment 
on  the  ground  stated  in  the  opinion  of  the 
court,  and  also  because,  in  my  view,  the 
plaintiff  was  conclusively  proved  to  have 
been  guilty  of  contributory  negligence.  As 
I  understand  it,  the  evidence  conclusively 
established  these  facts.  The  plaintiff  stopped 
when  be  was  from  10  to  2S  feet  south  of 
the  first  track.  His  witness  Kretek  stood 
at  the  north  end  of  the  east  abutment.  He 
testified  that  the  steam  and  smoke  were 
insufficient  to  obscure  their  vision  of  the  on- 
coming engines  and  train,  and  there  is  no 
substantial  evidence  to  the  contrary,  and 
that  he  saw  the  engines  coming  from  the 
east  on  the  third  track  and  the  ilagman  on 
the  north  side  of  that  track.  Kretek  and 
the  plaintiff  saw  the  two  engines  coming 
from  the  east  on  the  third  track  before  the 
flagman  signaled  them  to  stop.  The  Illi- 
nois Central  train  wae  coming  from  the 
west  on  the  second  track  with  the  headlight 
of  the  engine  burning.  The  two  engines 
coming  from  the  east  on  the  third  track 
passed  between  the  flagman  and  the  Illinois 
Central  train,  and  necessarily  obstructed  his 
vision  of  it  for  a  time,  while  the  only  ob- 
struction to  the  plaintiff's  view  was  the  west 
abutment  of  the  viaduct.  From  the  point 
where  he  was  sitting  in  his  buggy  he  could 
not  see  westerly  along  the  second  track 
more  than  80  feet,  according  to  the  most 
favorable  testimony  on  his  behalf,  but  at  a 
point  6  feet  south  of  the  first  track  and  22 
feet  south  of  the  second  track  he  could  see 
to  the  west  along  the  latter  track  376  feet. 
When  he  came  out  from  behind  the  obstruc- 
tion of  the  abutment  to  this  point,  the  pas- 
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senger  engine  with  its  blazing  headlight  was 
within  140  feet  of  the  crossing,  and  he  could 
not  have  failed  to  see  it  if  he  had  looked, 
nor,  if  he  had  exercised  reasonable  prudence, 
to  have  appreciated  and  avoided  danger  from 
it,  either  by  stopping  his  horse  or  by  back- 
ing him  to  his  former  position,  flis  horse 
was  no  nearer  the  second  track  when  the 
coming  train  was  visible  to  him  than  he 
was  to  the  first  track  when  he  stopped  him. 
The  plaintiff,  when  he  received  the  signal 
and  direction  of  the  flagman  to  cross,  looked 
to  the  west,  when  he  knew  that  a  plain  ob- 
struction necessarily  prevented  his  looking 
from  being  of  any  avail,  but  when  he  came 
from  behind  that  obstruction  to  a  point 
where  looking  would  have  been  of  use,  and 
where,  if  he  had  looked,  he  must  have  seen, 
he  did  not  look,  and  his  failure  to  look  was 
one  of  the  direct  causes  of  his  injury.  The 
judge  who  heard  the  witnesses  and  tried  this 
case  below  was  of  the  opinion  that  the  evi- 
dence conclusively  proved  the  contributory 
negligence  of  the  plaintiff,  unless  it  was  jus- 
tified by  the  signal  and  order  of  the  flag- 
man, and  he  so  instructed  the  jury.  As  he 
was  not  justified  by  that  signal  and  order 
in  failing  to  continue  to  exercise  ordinary 
care  for  his  safety,  and  as  ordinary  care  at 
a  railroad  crossing  where  the  view  is  ob- 
structed at  one  point  and  clear  at  another 
requires  the  traveler  to  look  along  the  track 
as  soon  as  he  passes  the  obstruction,  or  as 
soon  as  it  is  removed,  the  plaintiff's  failure 
to  look  after  he  could  have  seen  and  before 
he  crossed  was,  in  my  opinion,  contributory 
n^ligence  fatal  to  his  action. 

One  "does  not  relieve  himself  from  the 
imputation  of  negligence  by  looking  when 
he  cannot  see,  and  omitting  to  look  again 
when  he  could  see,  and  avoid  danger." 
Grand  Trunk  R.  Co.  v.  Coblcigh,  24  C.  C.  A. 
342,  61  U.  8.  App.  16,  78  Fed.  784,  787; 
Fletcher  v.  Fitchburg  R.  Co.  149  Mass.  127, 
3  L.R.A.  743,  21  N.  E.  302;  McCrory  v.  Chi- 
cago, M.  ft  St.  P.  R.  Co.  (C.  C.)  31  Fed. 
531 ;  Abbett  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
30  Minn.  482,  16  N.  W.  266,  267.  "We 
cannot  avoid  the  conclusion  that  the  de- 
ceased did  not  look  up  or  down  the  track 
as  he  should  have  done,  after  passing  the 
wood  office.  If  he  had  so  looked,  he  must 
certainly  have  noticed  the  headlight  of  this 
approaching  train.  If  he  did  look,  he  must 
have  been  careless,  and  attempted  to  cross 
the  track,  when  he  should  not  have  done  so," 
said  the  supreme  court  of  Michigan  in  Kwiot- 
kowski  V.  Grand  Trunk  R.  Co.  70  Mich. 
551,  38  N.  W.  463,  464;  Gardner  v.  Detroit, 
L.  &  N.  R.  Co.  87  Mich.  240,  60  N.  W.  603. 
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FRANCES  McLEOD,  Appt., 

V. 

PACIFIC  STATES  TELEPHONE  &  TELE- 
GRAPH COMPANY,  Respt. 

*(—  Or.  — ,  94  Pac.  568.) 

Telephone  — •  failure    to     summon     ad- 
dressee. 

The  negligent  failure  of  a  telephone  com- 
pany to  summon  an  addre.ssee  to  receive  a 
long-distance  message  offering  him  employ- 
ment which  the  company  knows  will  be  of 
benefit  to  him  renders  the  company  liable 
for  the  loss  thereby  inflicted  upon  him. 

(March  24,   1908.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Coos  County  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  failure  to  summon 
plaintiff  to  receive  a  telephone  message.  Re- 
versed. 

Statement  by  Bean,  Ch.  J.: 

This  is  an  action  to  recover  damages  for 


a  failure  of  defendant  company  to  notify 
plaintiff  that  she  was  wanted  at  one  of  its 
offices  to  answer  a  long-distance  call.    Plain- 
tiff resides  at  Marshfield,  and  is  a  stenog- 
rapher by  profession.     Defendant  owns  and 
operates    a    public    telephone   line    between 
Port  Orford  and  Marshfield,  a  distance  of  SO 
or  60  miles.    In  .August,  1903,  Judge  Ham- 
ilton, of  the  second  district,  and  F.  W.  Ben- 
son and  John  Hall,  attorneys  of  thi^  court, 
met  at  Port  Orford  on  their  way  to  Gold 
Beach  to  a  term  of  court,  and,  there  bein^ 
no  stenographer  in  the  county  competent  to 
re|>ort  the  trial  of  important,  pending  liti- 
gation, in  which  Benson  and  Hall  were  op- 
posing counsel,  it  was  agreed  between  them, 
with  the  consent  of  the  judge,  to  telephone 
to    plaintiff   at   Marshfield   and    secure    her 
services.     Thereupon  Mr.  Benson  put  in  a 
long-distance   call   for   plaintiff   at   defend- 
ant's office  in  Port  Orford,  informing   the 
operator  at  the  time  that  she  was  a  stenog- 
rapher, and  the  purpose  for  which  she  was 
wanted  at  the  telephone.    The  line  was  work- 
ing badly,  but,   after  some  delay,   Benson 
was  advised  by  the  operator  that  it  would 


Case  Note.  —  Itight  of  addreaxee  to  re- 
cover damages  for  failure  to  minimon 
him  to  receive  a  long-diatance  tele- 
phone message. 

A  search  has  disclosed  very  little  author- 
ity on  this  question.  In  Southwestern  Teleg. 
&  Teleph.  Co.  v.  Taylor,  26  Tex.  Civ.  App. 
79,  63  S.  W.  1076,  the  plainUff's  brother  re- 
quested the  operator  of  a  telephone  com- 
pany to  make  connections  with  defendant's 
telephone  line  at  a  point  where  the  two 
companies  had  a  common  agent,  and  to  call 
plaintiff  to  the  telephone,  informing  him 
that  plaintiff's  father  was  seriously  ill  and 
wanted  to  communicate  with  the  plaintiff 
before  he  died.  Repeated  efforts  were  made 
to  communicate  with  the  agent  at  the  end 
of  the  line,  whose  duty  it  was  to  connect 
the  wires  of  the  other  telephone  line,  but 
without  success  until  the  following  morn- 
ing; and,  by  reason  of  such  delay,  plaintiff 
was  prevented  from  being  with  his  father 
until  the  latter  became  unable  to  converse. 
It  was  held  that  a  long-distance  telephone 
company,  holding  itself  out  to  furnish  com- 
munication beyond  the  terminus  of  its  lines, 
is  under  obligations  to  the  public  to  perform 
such  duty;  and,  on  the  failure  to  secure 
such  connections,  through  the  negligence  of 
its  agents  at  the  terminus  of  its  linos,  where- 
by damages  are  incurred,  the  company  will 
be  liable  for  such  damages. 

In  Central  Union  Teleph.  Co.  v.  Swove- 
land,  14  Ind.  App.  341.  42  N.  E.  1035,  un- 
der a  statute  making  it  the  duty  of  a  tele- 
phone company  within  its  local  limits  to 
supply  applicants  with  telephone  connec- 
tions and  facilities  without  discrimination, 
if  they  comply  with  its  rea.sonablc  regula- 
tions, it  was  held  that  it  is  the  duty  of  tel- 
ephone companies  under  the  toll  service  to 
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notify  a  person  living  within  a  reasonable 
distance  of  the  receiving  station  that  he  is 
wanted  at  the  telephone. 

Mr.  Jones,  in  his  work  on  Telegraph  ft 
Telephone  Companies,  §  262.  reviewing  ibe 
above  case,  says:  "It  does  not  seem  to  us 
that  it  is  necessary  for  the  existence  of  such 
a  statute  in  order  to  impose  on  the  com- 
pany the  duty  of  notifying  a  person  who 
lives  within  a  reasonable  distance  of  the  re- 
ceiving office." 

In  Central  Union  Teleph.  Co.  r.  Swove- 
land,  supra,  it  was  held  that  a  regulation 
by  a  telephone  company  that  it  will  not 
undertake  to  deliver  messages,  and  that  any 
person  who  assists  in  conversation  does  so 
as  the  agent  of  the  patron,  and  not  of  the 
company,  does  not  relieve  it  from  liability 
to  send  a  messenger  as  its  own  agent  to  no- 
tify a  person  within  a  reasonable  distance 
that  he  is  wanted  at  the  telephone;  that  a 
telephone  company  is  responsible  for  the  acts 
and  omissions  of  its  messenger  to  the  same 
extent  as  a  telegraph  company  would  be  tor 
the  conduct  of  its  messenger  to  whom  it  had 
intrusted  the  delivery  of  a  telegram;  that 
the  rules  and  regulations  to  exempt  itself 
from  liability  for  the  conduct  of  such  mes- 
senger are  in  violation  of  the  duty  the  tele- 
phone company  owes  to  the  public,  and  are 
void. 

In  Wiggs  V.  Southwestern  Teleg.  ft  Teleph. 
Co.  (Tex.  Civ.  App.)  110  S.  \V.  179,  in  an 
action  for  mental  suffering  from  failure 
promptly  to  call  plaintiff  to  listen  to  a  tele- 
phone message  from  her  father  concerning 
the  serious  illness  of  her  brother,  a  recovery 
was  denied  upon  the  ground  that  the  al- 
leged negligence  of  the  telephone  company 
in  failing  promptly  to  call  plaintiff  was  not 
the  proximate  cause  of  her  injury. 


Digitized  by 


Google 


1808. 


McLEOD  v.  PACIFIC  STATES  TELEPH.  &  TELEG.  CO. 


811 


be  necessary  to  send  a  messenger  for  the 
plaintiff  from  the  Marsh  field  office,  and  was 
asked  if  he  would  pay  for  the  ssme,  which 
he  agreed  to,  and  did,  do.  Soon  thereafter 
he  was  told  by  the  operator  that  the  per- 
son he  wanted  was  on  the  line,  but,  in  fact, 
it  was  a  Mrs.  McLeod,  a  nurse.  Benson,  with- 
out knowledge  of  the  mjptake  and  think- 
ing that  he  was  talking  to  plaintiff,  inquired 
if  she  could  come  to  Gold  Beach  and  report 
the  cases  in  question,  and  she  replied  that 
she  had  a  case  on  hand,  and  could  not  come. 
Benson  then  telephoned  to  Roseburg,  and 
secured  the  services  of  another  stenographer, 
who  reported  the  cases,  and  whose  fees 
amounted  to  something  over  $1,200.  Plain- 
tiff claims  that,  by  reason  of  the  negligence 
of  the  company  to  advise  her  of  the  long- 
distance call,  she  lost  the  employment,  and 
was  damaged  to  the  amount  of  fees  she 
would  have  received  had  she  reported  the 
litigation.  At  the  close  of  plaintiff's  testi- 
mony the  court  below  granted  a  nonsuit, 
and  plaintiff  appeals. 

Mr.  J.  W.  Bennptt,  for  appellant: 

A  telephone  company  owes  the  duty  of 
care  and  good  faith  to  both  the  sender  and 
the  receiver  of  a  telephone  message. 

Frazier  v.  Western  U.  Teleg.  Co.  45  Or. 
414,  67  L.R.A.  319,  78  Pac.  330;  Abraham 
v.  Western  U.  Teleg.  Co.  11  Sawy.  28,  23 
Fed.  315;  Sutherland,  Damages,  3d  ed.  §§ 
314-972;  Western  U.  Teleg.  Co.  v.  Long- 
will,  6  N.  M.  308,  21  Pac.  339;  25  Am.  & 
Eng.  Enc.  Law,  pp.  824-827,  notes  1,  3; 
Waterman,  Corp.  1st  ed.  280;  27  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1052;  Manier  t. 
Western  U.  Teleg.  Co.  94  Tenn.  448,  29  S. 
W.  732;  McPeck  v.  Western  U.  Teleg.  Co. 
107  Iowa,  356,  43  L.R.A.  218,  70  Am.  St. 
Rep.  205,  78  N.  W.  63. 

Messrs.  John  S.  Coke  and  E.  B.  Sea- 
brook,  for  respondent: 

In  order  that  the  addressee  of  a  message 
may  sue  for  damages  on  a  breach  of  the 
contract  for  its  transmission,  the  contract 
must  be  for  the  l)enefit  of  the  addressee. 

Frazier  v.  Western  U.  Teleg.  Co.  45  Or. 
414,  67  L.R.A.  319,  78  Pac.  330;  Postal 
Teleg.  Cable  Co.  v.  Ford,  117  Ala.  672,  23 
So.  684. 

The  transmitting  company  must  know 
that  the  message  is  for  the  benefit  of  the 
addressee. 

Frazier  v.  Western  U.  Teleg.  Co.  45  Or. 
421,  67  L.R.A.  319,  78  Pac.  330. 

Bean,  Ch.  J.,  delivered  the  opinion  of 
the  court:  ' 

The  contention  of  defendant  is  that  plain- 
tiff cannot  recover  in  this  action  because 
she  was  not  the  party  to  be  benefited  by  the 
contract  which  it  made  with  Benson.  The 
15  LJIJV.(N.S.) 


right  of  an  addressee  or  receiver  of  a  mes- 
sage to  sue  a  telegraph  or  telephone  com- 
pany for  a  failure  to  transmit  or  deliver  the 
message  has  been  the  subject  of  much  dis- 
cussion in  the  courts  of  this  country.  In 
England  the  question  is  simple.  It  is  there 
held  that  the  obligations  of  the  company 
arise  entirely  from  the  contract  between  it 
and  the  sender  of  the  message,  and  that 
the  addressee,  not  being  a  party  or  privy  to 
such  contract,  cannot  sue  thereon;  but  this 
rule  does  not  prevail  in  this  country,  and 
here  the  courts  have,  with  practical  una- 
nimity, sustained  the  right  of  the  addressee 
to  sue  and  recover  such  damages  as  he  may 
have  suffered  by  reason  of  the  negligence  of 
the  company  in  not  delivering  the  message. 
Frazier  v.  Western  U.  Teleg.  Co.  45  Or. 
414,  67  L.R.A.  319,  78  Pac.  330;  Southwest- 
ern Teleg.  &,  Teleph.  Co.  v.  Taylor,  26  Tex. 
Civ.  App.  79,  63  S.  W.  1076;  Young  v.  West- 
ern U.  Teleg.  Co.  107  N.  C.  370,  9  L.R.A. 
669,  22  Am.  St.  Rep.  883,  11  S.  E.  1044; 
Herron  v.  Western  U.  Teleg.  Co.  90  Iowa, 
129,  57  N.  W.  696;  Mentzer  v.  Western  U. 
Teleg.  Co.  93  Iowa,  752,  28  L.R.A.  72,  67 
Am.  St.  Rep.  294,  62  N.  W.  1;  Fererro  v. 
Western  U.  Teleg.  Co.  9  App.  D.  C.  455,  36 
L.R.A.  548;  Butler  v.  Western  U.  Teleg. 
Co.  62  S.  C.  222,  89  Am.  St.  Rep.  803,  40 
S.  E.  162;  Jones,  Teleg.  &  Teleph.  Cos.  S 
475;  Thomp.  Electricity,  {  427.  While  this 
may  be  regarded  -  as  the  settled  rule,  the 
courts  have-not  agreed  upon  a  common  rea- 
son for  it.  Some  of  them  hold  that  the 
sender  of  a  message  is  the  agent  of  the  ad- 
dressee, and  the  latter,  as  principal,  can 
maintain  an  action  for  breach,  or  for  tort, 
if  he  is  injured  by  negligence  in  the  per- 
formance of  the  contracted  duty.  Others 
maintain  that,  where  the  contract  discloses 
that  it  is  for  the  benefit  of  the  addressee, 
he  may  sue  for  a  breach  under  the  rule  tnat 
a  third  person  has  a  right  of  action  upon  a 
promise  made  for  his  benefit,  although  a 
stranger  both  to  the  promise  and  the  con- 
sideration. Others  are  of  the  opinion  that 
the  company  is  a  bailee,  and  the  message  is 
the  property  of  the  party  to  whom  it  is 
addressed,  in  analogy  to  the  consignee  of  I 
goods.  Others,  and  perhaps  the  majority,  ' 
seem  to  rest  the  doctrine  upon  the  public 
duty  which  the  company  owes  to  any  person 
beneficially  interested  in  the  message  or  serv-  l, 
ice  which,  it  undertakes  to  transmit  or  per-T 
form,  whether  the  sender  or  the  receiver  or 
both.  But,  whatever  the  true  reason  for 
the  rule  may  be,  it  is  established  that,  when 
an  addressee  will  be  benefited  by  the  con- 
tract between  the  sender  and  the  company, 
and,  with  knowledge  of  that  fact,  the  com- 
pany attempts  the  performance  of  the  serv- 
ice, it  is  bound  to  exercise  reasonable  and 
proper  care  to  discharge  the  duty  thus  as- 
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Bumed,  and  will  be  liable  to  the  addressee 
for  such  damages  as  he  may  suffer  by  reason 
of  the  negligent  nonperformance  thereof. 
And  we  do  not  understand  it  to  be  essen- 
tial that  the  contract  between  the  sender 
and  the  company  shall  be  for  the  sole  and 
exclusive  benefit  of  the  addressee.  If  the 
company  knows  or  is  chargeable  with  knowl- 
edge of  the  fact,  that  the  message  which  it 
assumes  to  transmit  or  the  service  which  it 
agrees  to  perform  will  be  of  a  substantial 
benefit  to  the  addressee  or  receiver,  it  is 
bound  to  exercise  due  and  reasonable  care 
to  transmit  and  deliver  such  message  or  per- 
form such  service;  and,  for  a  failure  in  this 
respect,  it  is  liable  to.  the  party  injured. 
As  reasoned  by  the  supreme  court  of  Texas, 
the  question  as  to  who  may  maintain  the 
action  does  not  depend  upon  the  making  of 
the  contract  for  the  service  or  payment  of 
the  fee  therefor,  but  who,  in  fact,  is  to  be 
served  and  who  is  damaged.  If  the  receiver 
was  to  be  benefited  by  the  contract,  and  he 
accepted  the  act,  there  is  no  reason  why  the 
company  should  be  excused  from  the  con- 
sequence of  the  negligent  discl'arge  of  its 
duty  because  there  was  no  contractual  rela- 
tion between  it  and  the  person  damaged  by 
its  negligence.  Western  U.  Teleg.  Co.  v, 
Adams,  75  Tex.  531,  6  L.R.A.  844,  16  Am 
St.  Rep.  020,  12  S.  W.  857. 

Thus  far  practically  all  the  authorities 
seem  to  go,  and  the  only  dispute  is  whether 
the  addressee  can  maintain  the  Action  when 
the  company  did  not  know  that  he  was  to  be 
benefited  by  a  performance  of  the  contract 
between  it  and  the  sender.  In  Frazier  t. 
Western  U.  Teleg.  Co.  supra,  we  held  that 
the  addressee  of  a  telegraph  message  could 
not  sue  the  company  for  a  negligent  failure 
to  promptly  deliver  it  unless  the  company 
knew  or  was  chargeable  with  knowledge,  at 
the  time  it  accepted  the  message  for  trans- 
mission, that  he  was  to  be  benefited  there- 
by, on  the  theory  that  the  right  of  action, 
whether  on  contract  or  in  tort,  was  neces- 
sarily baaed  upon  the  contract  between  the 
company  and  the  sender.  But  it  was  not 
intended  to  hold  that,  before  an  addressee 
can  sue,  it  must  appear  that  he  was  the 
sole  party  to  be  benefited  by  such  contract. 
If  the  company  undertook  the  performance 
•  of  a  service  which  it  knew,  or  had  reason- 
able ground  to  believe,  would  be  a  benefit 
to  him,  it  is  responsible  to  him  for  negli- 
gence in  the  performance  of  such  duty.  If 
this  were  not  so,  it  is  obvious  that  the  re- 
ceiver or  addressee  of  a  message  would 
often  sufTer  great  damage,  through  the  neg- 
ligence of  the  company,  without  any  means 
of  redress.  Now,  within  the.se  principles, 
it  is  manifest  that  plaintiff  is  entitled  to 
maintain  this  action.  Defendant  knew,  at 
the  time  it  undertook  to  execute  the  com- 
15  L.R.A.(N.S.) 


mission  of  summoning  her  to  it«  office  mt 
Marshfield  to  answer  a  long-distance  call, 
that  she  would  be  benefited  by  the  perform- 
ance of  the  duty  it  thus  assumed,  a.nd,  if 
she  was  damaged  by  its  negligence,  she  is 
entitled  to  recover  therefor.  The  evideace 
tends  to  show  that,  by  reason  of  the  neg;U- 
gence  of  defendant,  she  lost  a  situation  or 
employment  which  would  have  been  a  benefit 
to  her;  and  this  is  sufficient  to  give  her  * 
right  of  action  against  the  company.  27 
Am.  &  Eng.  Enc.  Law,  p.  1070;  Jones,  Tel^. 
&  Teleph.  Cos.  f  658. 

There  is  much  discussion  in  the  brief  of 
defendant  as  to  the  proper  measure  of  dam- 
ages, but  that  is  a  question  which  cannot 
safely  be  determined  on  a  motion  for  non- 
suit 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings. 

Petition  for  rehearing  denied. 


UNITED    STATES    CIlRCUIT    COITRT 
OF  APPEAIiS,  FIFTH  CIKCUIT. 

JOHN  T.  O'CONNOR,  Plff.  in  Err., 

T. 

ARMOUR  PACKING  COMPANY. 

(—  C.  C.  A.  — ,  158  Fed.  241.) 

Trial  —  Infection  from  diseased  animal 
—  sufficiency  of  evidence. 

I.  Evidence  that  one  who  was  handling 
the  carcass  of  a  calf  was  cut  by  a  bone,  tbat 
the  wound  became  inflamed,  that  anthrax 


Caae  Note.  —  Right  of  master  to  rely 
on  inspection  by  public  authorities  of 
places,  materials,  or  appltanees. 

The  theory  that  official  inspection  shonld 
not  be  allowed  to  release  a  master  from  the 
duty  of  making  his  own  inspection  of  places, 
materials,  or  appliances  such  as  ordinary 
and  reasonable  care  demands  that  he  should 
make,  seems  to  have  been  discussed  in  no 
other  reported  case  so  fully  as  in  O'Conhob 
V.  Armoub  Packing  Co. 

It  was  held  in  McGregor  v.  Reid,  M.  &  Co. 
178  111.  404,  69  Am.  St.  Rep.  332,  63  N.  fi. 
323,  that  the  inspection  of  an  elevator  twice 
a  year  by  official  city  inspectors  was  not,  as 
a  matter  of  law,  sufficient  to  discharge  a 
master  from  all  responsibilty  for  a  defec- 
tive condition  of  the  elevator,  which  was 
the  cause  of  an  injury  to  one  of  his  serv- 
ants. 

In  Egan  v.  Dry  Dock,  E.  B.  &  B.  R.  Co. 
12  App.  Div.  556,  42  N.  Y.  Supp.  188,  an 
action  by  a  servant  for  personal  injuries 
sustained  in  a  boiler  explosion,  the  court 
upheld  the  refusal  of  the  trial  court  to 
charge  that  defendant,  in  the  absence  of  any 
notice  or  suspicion  of  a  defect  in  the  boiler, 
hiid  a  right   to  rely  upon  a  test  and  in* 
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suited,  and  that  the  calf  showed  evidence 
having  that  disease,  which  is  infectioue, 
sulTicient  to  carry  to  the  jury  the  ques- 

>n   whether  he  became  infected  from  the 

If. 

aster  —  government  Inspection  —  neg> 
ligence. 

2.  A_  master  is  not  relieved  from  liability 
r  failure  to  use  due  care  in  the  inspec- 
}n  of  animals  slaughtered  for  meat,  so  as 
>t  to  expose  his  servants  to  infection  from 
sease,  by  the  fact  that  the  animals  were 
bjected  to  government  inspection;  and  he 

bound  by  any  deficiencies  of  such  inspec- 
on  if  he  relies  on  it. 
rial  —  negligent     inspection  —  snffl- 

ctency  of  evidence. 

3.  Evidence  that  a  calf  slaughtered  for 
arket  was  aiDicted  with  anthrax  so  that  a 
rvant,  in  handling  it,  became  infected 
ith  the  disease,  and  that  this  disease  can- 
)t  possibly  fail  to  be  discovered  by  a  post 
lortem  examination,  is  sufficient  to  go  to 
le  jury  on  the  issue  whether  the  master 
IS  been  negligent  in  the  performance  of  his 
ity  of  inspection. 

(Pardee,  Circuit  Judge,  dissents.) 

(January  7,  1908.) 

?  RROR  to  the  Circuit  Court  of  the  United 
-J  States  for  the  Southern  District  of  Tex- 
i  to  review  a  judgment  in  defendant's  fa- 
}r  in  an  action  brought  to  recover  dam- 
;es  for  sickness  alleged  to  have  been  com- 
lunicated  to  plaintiff  through  defendant's 
pgligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Pardee,  McCormick,  and 
helby.  Circuit  Judges. 

Messrs.  James  B.  &  Cliarles  J.  Stubbs, 
>r  plaintiff  in  error: 

The  case  should  have  been  submitted  to 
:ie  jury. 

Burton  v.  Texas  ft  P.  R.  Co.  79  C.  C.  A. 


208,  149  Fed.  388;  Grand  Trunk  R.  Co.  r. 
Ives,  144  U.  S.  417,  36  L.  ed.  489,  12  Sup. 
Ct.  Rep.  679;  Phoenix  Mut.  I^  Ins.  Co.  v. 
Doster,  106  U.  S.  30,  27  L.  ed.  65,  1  Sup. 
Ct.  Rep.  18;  Travelers'  Ins.  Co.  v.  Ran- 
dolph, 24  C.  C.  A.  305,  47  U.  S.  App.  260, 
78  Fed.  759;  Texas  &  P.  R.  Co.  v.  Cox,  145 
U.  S.  593,  36  -L.  ed.  829,  12  Sup.  Ct.  Rep. 
905;  Cochran  v.  Schreiber,  46  C.  C.  A.  349, 
107  Fed.  371 ;  Fidelity  A.  C.  Co.  v.  Dorough, 

46  C.  C.  A.  364,  107  Fed.  389;  Mexican  C. 
R.  Co.  V.  Conway,  48  C.  C.  A.  147,  108  Fed. 
932;  Mexican  C.  R.  Co.  v.  Murray,  42  C.  C. 
A.  334,  102  Fed.  264;  Richardson  v.  Swift 
*  Co.  37  C.  C.  A.  557,  96  Fed.  699;  Texas 
&  P.  R.  Co.  V.  Nunn,  39  C.  C.  A.  364,  98 
Fed.  966;  Nelson  v.  New  Orleans  &,  N.  B. 
R.  Co.  40  C.  C.  A.  673,  100  Fed.  737. 

Government  inspection  was  not  sufficient. 

3  Thomp.  Neg.  {  3700;  Union  P.  R.  Co. 
V.  Daniels  (Union  P.  R.  Co.  v.  Snyder) 
152  U.  S.  684,  38  L.  ed.  697,  14  Sup.  Ct. 
Rep.  756;  Caldwell  v.  New  Jersey  S.  B.  Co. 

47  N.  Y.  282;  Carroll  v.  Staten  Island  R. 
Co.  58  N.  Y.  126,  17  Am.  Rep.  221;  Mc- 
Mahon  v.  Davidson,  12  Minn.  357,  Gil.  232; 
Fay  V.  Davidson,  13  Minn.  523,  Gil.  491. 

Messrs.  Tliomas  F.  West  and  H.  M. 
Chapman,  for  respondent: 

The  evidence  was  not  sufficient  to  show 
that  the  disease  was  imparted  through  the 
scratch  received  while  skinning  the  calf. 

Patton  V.  Texas  4  P.  R.  Co.  179  U.  S.  662, 
46  L.  ed.  364,  21  Sup.  Ct.  Rep.  275;  Chi- 
cago &  N.  W.  R.  Co.  V.  O'Brien,  67  C.  C.  A. 
421,  132  Fed.  593;  Shandrew  v.  Chicago, 
St.  P.  M.  &  O.  R.  Co.  73  C.  C.  A.  430,  142 
Fed.  320;  Mountain  Copper  Co.  v.  Van  Bu- 
ren,  59  C.  C.  A.  279,  123  Fed.  61 ;  Peirce  v. 
Kile,  26  C.  C.  A.  201,  53  U.  8.  App.  291, 
80  Fed.  865;  Long  v.  Chicago,  K.  &.  W.  R. 
Co.  48  Kan.  28,  15  L.R.A.  319,  30  Am.  St. 
Rep.  271,  28  Pac.  977;   State  v.  Butts,  19 


pection  made  by  a  city  inspector,  pursuant 
}  statute,  and  that  ordinary  care  did  not 
squire  the  defendant  to  subject  the  boiler 
0  any  other  or  additional  test. 

And  in  Johnson  v.  Steam  Gauge  &  Lan- 
em  Co.  72  Hun,  535,  25  N.  Y.  Supp.  689 
Affirmed  in  146  N.  Y.  152,  40  N.  E.  773, 
without  discussion  of  this  point),  which  was 
n  action  by  a  servant,  to  recover  for  in- 
uries  received  in  attempting  to  escape  from 
.  burning  factory  by  dropping  from  the 
ottom  of  a  fire  escape  to  the  ground,  the 
ontention  was  advanced  that  the  approval 
f  the  fire  escape  by  the  factory  inspector 
ras  a  sufficient  answer  to  any  charge  of 
legligence.  The  court,  however,  in  refusing 
o  recognize  such  contention,  said  that  it 
ould  not  be  successfully  maintained  that 
he  inspector's  certificate  could  operate  to 
onvert  an  obviously  unsafe  landing  into 
i  safe  one. 

But  a  contrary  holding  is  found  in  Serv- 
oe  v.  Shoneman,  196  Pa.  63,  69  L.R.A.  792, 
16  LJIA.(N.S.) 


79  Am.  St.  Rep.  689,  46  Atl.  292,  where  a 
master  was  relieved  from  liability  for  the 
death  of  his  servant,  caused  by  steam  es- 
caping from  a  defective  boiler,  on  the  ground, 
among  others,  that,  in  so  far  as  the  inspec- 
tion of  the  boiler  was  concerned,  the  mas- 
ter could  not,  in  the  exercise  of  care,  do 
more  than  rely  upon  the  certificate  of  the 
official  boiler  inspector  of  the  city  in  which 
the  boiler  was  in  use. 

Where  a  suit  was  brought  against  an  em- 
ployer by  one  of  his  employees  for  injuries 
sustained  while  operating  a  freight  elevator, 
it  was  held  that  evidence  offered  by  the  de- 
fendant to  show  an  inspection  of  the  ele- 
vator by  an  official  city  inspector  was  com- 
petent to  show  the  exercise  of  some  degree 
of  care  on  the  part  of  the  defendant;  but 
that  pjoof  of  such  inspection  was  not  con- 
clusive evidence  that  ordinary  care  had  been 
pxrrcised.  Pardridge  v.  Gilbride,  98  III. 
App.  134. 
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LJIJl.  725,  and  note,  3  S.  D.  677,  54  N.  W. 
603. 

Shelby,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

This  action  was  brought  in  a  Texas  state 
court,  and  was  removed  to  the  circuit  court. 
The  plaintiff,  John  T.  O'Connor,  claimed 
$20,000  damages  for  injuries  received  by 
him  while  in  the  service  of  the  defendant, 
the  Armour  Packing  Company.  Among  oth- 
er averments,  it  was  alleged  in  the  petition 
that  defendant  is  engaged  in  the  business  of 
selling  meat  to  the  retail  butchers,  to  be 
retailed  in  the  city  and  county  of  Galves- 
ton and  elsewhere;  that  plaintiff  was  here- 
tofore employed  by  the  defendant,  and,  in 
the  course  of  such  employment,  it  was  his 
duty  to  skin  the  cattle  received  in  hides  at 
defendant's  warehouse,  and  while  so  en- 
gaged, on  or  about  May  27,  1905,  while 
skinning  and  preparing  certain  meats  for 
market,  as  it  was  his  duty  to  do,  he  became 
infected  with  a  disease  known  as  "char- 
bon,"  with  which  disease  the  cattle,  or  some 
of  them,  which  he  was  handling,  were  in- 
fected, and  he  contracted  the  disease  by  con- 
tact with  such  meats  while  performing  his 
duty  to  the  defendant;  that  it  was  the  duty 
of  the  defendant  to  use  a  proper  and  ordi- 
nary degree  of  care  for  plaintiff's  safety  by 
not  requiring  him  to  work  upon  diseased 
meats  and  prepare  them  for  the  retail  trade, 
in  which  duty  to  plaintiff  the  defendant 
wholly  failed;  that  the  defendant,  by  the 
use  of  a  proper  and  ordinary  degree  of  care, 
kn%w,  or  should  have  known,  that  the  cattle 
plaintiff  was  directed  to  prepare  for  mar- 
ket were  diseased,  and  that  infection  would 
result  from  the  handling  of  them;  that,  pre- 
vious to  his  infection  and  injury  through 
defendant's  negligence,  as  herein  alleged,  he 
was  a  healthy,  able-bodied  man;  but,  since 
his  injury,  he  has  been  unable  to  work  or 
cam  a  livelihood,  and  for  a  time  has  been 
and  will  he  totally  disabled  from  working 
and  earning  the  wages  that  he  would  have 
been  able  to  earn  if  he  had  not  been  injured 
through  defendant's  negligence,  as  alleged, 
and  his  disability  will  continue  for  a  long 
time  to  come ;  that,  as  a  result  of  the  infec- 
tion of  plaintiff  from  the  diseased  meat, 
his  right  arm  became  swollen  and  painful, 
and  a  malignant  pustule  broke  out  on  nis 
arm,  requiring  two  severe  operations  to  be 
performed  upon  him,  and  two  pieces  to  be 
cut  from  his  arm,  and  he  was  confined  to 
his  bed  and  room  for  several  weeks,  during 
which  time  he  suffered  great  physical  and 
mental  pain  and  anguish,  and  was  unable 
to  earn  a  livelihood  for  himself  and  family, 
and  is  still  unable  to  work  and  earn  wages. 

The  defendant's  answer  contained  a  gea- 
eral  denial  of  the  petition. 
16  L.R.A.(N.S.) 


On  the  trial  it  was  proved,  without  ma- 
terial conflict,  that  the  relation  of  employ- 
er and  employee  existed  between  the  plain- 
tiff and  the  defendant;  that  the  latter  was 
engaged  in  the  business  of  slaughtering  cat- 
tle and  selling  meat;  that  plaintiff  was  in 
the  service  of  the  defendant  at  Galveston, 
Texas;  that  he  became,  while  so  engaged, 
afflicted  with  a  disease  of  some  kind  whirh 
caused  him  to  consult  a  physician;  that  he 
was  treated  for  such  disease  and  was  sub- 
jected to  two  painful  surgical  operations; 
and  that  the  affliction  caused  him  expense 
and  damage.  There  was  evidence  on  the 
part  of  plaintiff  that  he  sustained  a  scratch 
or  injury  while  skinning  a  calf  in  defend- 
ant's plant  on  Hay  27,  1005,  and  that  short- 
ly thereafter  the  disease  appeared  at  the 
place  of  such  injury  or  scratch.  There  was 
evidence  on  the  part  of  the  defense  that 
any  injury  he  received  was  in  handling  a 
quarter  of  beef  in  defendant's  plant. 

The  evidence  relating  to  the  three  propo- 
sitions or  questions  of  fact  discussed  later 
will  be  stated  as  each  question  is  consid- 
ered. 

After  all  the  evidence  was  presented,  the 
trial  judge  instructed  the  jury  to  return 
a  verdict  for  the  defendant.  "The  plaintiff 
excepted,  and  the  only  question  necessary  to 
be  decided  is  whether  or  not  the  case  should 
have  been  submitted  to  the  jury. 

A  case  should  be  taken  from  the  jury  if 
the  evidence  is  so  distinctly  all  one  way 
that  a  verdict  to  the  contrary  would  shock 
the  judicial  mind,  and,  would  be  set  aside 
as  having  no  evidence  to  sustain  it;  but. 
on  the  contrary,  when  the  evidence  is  such 
that  reasonable  men  may  fairly  differ  as  to 
what  is  proved,  or  as  to  the  inferences  to  be 
drawn,  the  determination  of  the  matter 
should  be  left  to  the  jury.  The  question  of 
negligence  is  gpenerally  for  the  jury.  It  is 
only  where  the  evidence  is  without  material 
conflict,  and  is  such  that  all  reasonable  men 
must  draw  the  same  conclusion  from  it, 
that  the  question  of  negligence  is  for  the 
court.  Where  the  trial  judge  is  in  doubt 
as  to  whether  or  not  he  should  direct  a  ver- 
dict, the  better  course  is  to  submit  the  case 
to  the  jury.  While  the  rule  on  this  subject 
is  found  in  varying  phrases  in  hundreds  of 
reported  cases,  and  is  familiar  to  bench  and 
bar,  it  is  recognized  that  its  proper  appli- 
cation to  different  cases  as  they  arise  re- 
quires careful  and  discriminating  judgment. 
The  trial  judge  is  required 'to  apply  the 
rule  during  the  progress  of  the  trial  and 
without  opportunity  to  closely  examine  the 
evidence  offered.  Even  when  the  evidence 
is  all  in  print  and  carefully  scanned,  we 
find  experienced  judges  differing  on  the 
question  «l  its  sufficiency  to  carry  the  case 
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to  the  jury.    Each  case  must,  of  course,  be 
decided  on  its  own  facts. 

This  case  should  have  been  submitted  to 
the  jury  if,  in  addition  to  the  proof  we  have 
mentioned,  there  was  evidence  tending  lo 
prove  three  propositions: 

First.  That  the  disease  with  which  the 
plaintiff  was  afflicted  was  anthrax. 

Second.  That  he  became  infected  by  hand- 
ling a  calf  or  beef  infected  with  that  dis- 
ease. 

Third.  That  the  defendant  was  guilty  of 
negligence  in  causing  the  plaintiff  to  han- 
dle the  infected  calf  or  beef. 

The  evidence  relating  to  each  proposition 
must  be  examined  separately;  but  it  may 
be  found  that  the  evidence  bearing  on  one 
proposition  tends  to  prove  another. 

First.  The  evidence  tending  to  show  that 
the  plaintiff's  disease  was  anthrax  or  char- 
bon  may  be  briefly  stated.  Dr.  Lawrence, 
the  physician  who  attended  the  plaintiff, 
testified  that  the  plaintiff  came  to  him  tor 
treatment  about  the  28th  or  29th  of  May, 
1905;  that  he  had  a  small  sore  on  his  right 
arm  about  the  size  of  a  dime;  that  there 
was  a  depressed  grayish  circular  lesion  with 
slightly  elevated  hardening  edge,  and  in  the 
edge  two  or  three  small  blisters;  and  that 
the  plaintiff  had  fever.  The  doctor  learned 
from  his  patient  that,  three  days  previous, 
he  had  received  a  slight  injury  to  his  sKin 
while  dressing  a  calf.  The  witness  de- 
scribed the  plaintiff's  symptoms  with  more 
particularity  than  it  is  necessary  to  repeat 
here.  In  answer  to  a  question  as  to  his  di- 
agnosis, he  said:  "I  diagnosed  it  at  that 
time  as  a  case  of  charbon  or  anthrax,  and 
that  this  was  the  point  of  infection  and  ihe 
seat  or  starting  of  the  disease,  and  that  the 
germs  had  gained  access  through  the  sKin 
through  this  lesion." 

The  physician  proceeded  to  treat  him  for 
anthrax,  using  a  local  anesthetic  and  cut- 
ting out  the  affected  parts.  He  had  to  per- 
form a  second  and  more  serious  operation; 
this  time  administering  chloroform.  The 
progress  of  the  disease  and  its  disappear- 
ance under  treatment  confirmed  the  witness 
in  his  diagnosis.  He  was  "perfectly  satis- 
fled"  that  it  was  charbon  or  anthrax.  Dr. 
Lawrence  sent  part  of  the  flesh  or  tissue 
taken  from  the  plaintiff's  arm  to  a  patholo- 
gist, Dr.  James  J.  Terrill,  who  examined  it 
and  made  a  report  that  it  contained  an- 
thrax bacilli.  He  also  submitted  to  Dr. 
Terrill  "smears"  on  glass  of  the  flesh  or 
tissue  taken  from  the  plaintiff's  arm,  and 
received  a  report  that  those  "smears"  also 
contained  anthrax  bacilli.  Dr.  Lawrence 
testified  that  the  result  of  the  examinations 
made  by  Dr.  Terrill  confirmed  his  diagnosis. 
Dr.  Terrill  was  examined  as  a  witness,  and 
explained  the  process  by  which  he  discov-  i 
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ered  and  proved  the  anthrax  bacilli  to  be  in 
both  the  tissue  and  smears.  He  was  cross- 
examined  to  show  that,  by  other  and  addi- 
tional experiments,  he  could  have  added  to 
the  reliability  of  the  diagnosis;  but  he  ad- 
hered to  the  opinion  that  the  processes  re- 
sorted to  by  him  were  sufficient,  and  that 
the  flesh  and  smears  contained  the  anthrax 
bacilli.  We  think  it  cannot  be  denied  that 
this  evidence  was  sufiicient  to  entitle  the 
plaintiff  to  go  to  the  jury  on  the  first  prop- 
osition. In  fact,  this  conclusion  is  not  con- 
troverted by  the  learned  attorneys  for  the 
defendant  in  error;  for,  in  their  able  and 
instructive  printed  argument,  they  say: 
"There  was  some  testimony  to  the  effect 
that  the  plaintiff  had  anthrax  or  charbon, 
and,  so  far  as  this  one  issue  was  concerned, 
it  might  have  been  proper  for  the  court, 
had  there  been  any  testimony  tending  to  es- 
tablish the  other  two  requisite  facts,  to 
have  submitted  this  issue  to  the  jury." 

Second.  The  plaintiff  himself  testified  to 
facts  bearing  on  the  second  proposition.  On 
the  27th  of  May,  1906,  he  helped  to  sKin 
three  calves.  While  skinning  the  second 
calf,  his  hand  slipped,  and  he  was  cut  by 
the  bone  underneath  the  calf's  neck.  The 
wound  became  inflamed.  He  suffered  from 
it  on  Sunday,  and  on  Monday  he  went  to 
Dr.  Lawrence.  We  have  already  quoted 
Dr.  Lawrence  as  to  the  treatment  and  diag- 
nosis. The  calf,  the  witness  said,  "looked 
mighty  rough."  It  had  "dark  brown  red- 
dish spots  on  the  inside  and  outside  where 
the  hide  was,  and  the  spots  would  not  come 
off."  The  spots  were  on  the  outside  where 
the  hide  came  off, — under  the  hide.  There 
were  spots  also  "about  the  skirt  lining." 
Following  instructions,  he  washed  the  calf 
off  with  a  preparation  of  soda  and  water. 
Woodliff,  who  was  present  when  the  plaintiff 
received  the  injury,  describes  the  calf  as 
being  in  a  "very  bad  condition,  so  that  it 
had  to  take  a  wash  to  clean  it  up."  The 
witness  said  "it  was  slimy"  on  the  inside 
and  outside,  too.  It  had  "a  kind  of  dark 
slimish  color  to  it."  Dr.  W.  A.  Knight,  a 
'.vitness  for  the  defendant,  was  asked  on 
cross-examination:  "An  animal  that  has 
anthrax,  and  after  it  has  been  slaughtered, 
are  there  or  not  hemorrhagic  spots  t" 

And  he  answered:  "Yes,  sir;  there  would 
be  hemorrhagic  spots.  There  would  be  con- 
tusions. It  would  be  very  plain  to  see  in 
the  tissues.  The  tissues  under  the  skin  of 
the  animal  have  a  yellow  or  edemic  condi- 
tion." 

Another  witness  for  the  defendant,  Dr. 
A.  H.  Wallace,  describing  the  disease,  said: 
"There  may  be  spots." 

He  said,  describing  the  last  stages  of  the 
disease:  "On  the  inside  of  the  carcass — 
that  is,  on  the  membrane  lining  of  the  ab- 
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domen  and  the  lining  of  the  chest  walls — 
will  find  irregular  spots  on  the  inside  of  liie 
carcass,  of  a  reddish  color.  In  the  last 
stages  you  will  find  an  infiltration  of  the 
serum,  a  gelatine  or  wateriah  substance  in 
the  muscles,  and  in  some  cases  portions  of 
the  skin  you  might  find  spots." 

There  is  no  conflict  among  the  experts  ex- 
amined that  anthrax  is  an  infectious  dis- 
ease, and  that  it  may  be  transmitted  by 
contact  with  the  diseased  carcass,  especially 
by  contact  that  reaches  the  blood  circula- 
tion. The  evidence  bearing  on  the  first 
proposition  aids  the  plaintiflf  in  proving  the 
second,  because,  if  the  jury  should  conclude 
that  the  plaintiff  was  afflicted  with  anthrax, 
there  is  evidence  from  which  they  might 
conclude  that  he  was  infected  by  coming  in 
contact  with  the  carcass  of  the  calf.  Con- 
sidering such  evidence  in  connection  with 
the  description  of  the  calf  given  by  O'Con- 
nor and  Woodliff,  and  the  description  of  the 
effects  or  marks  of  the  disease  by  Knight 
and  Wallace,  we  cannot  say  that  there  was 
no  evidence  tending  to  show  that  the  plain- 
tiff became  infected  as  alleged  in  bis  peti- 
tion. 

Third.  The  proposition  as  to  the  suiB- 
ciency  of  the  evidence  to  carry  the  case  to 
the  jury  on  the  question  of  the  defendant 
company's  negligence  requires  some  com- 
ment of  a  general  nature,  and  involves  an 
inquiry  as  to  the  duty  of  the  master  to  the 
servant,  and  the  further  question  as  to 
whether  the  facts,  without  dispute  or  con- 
tradiction, show  the  performance  of  that 
duty  by  the  master. 

1.  It  was  a  part  of  the  common  law  that 
our  ancestors  brought  with  them  to  this 
country  that  an  action  for  damages  would 
lie  "  for  the  entry  of  diseased  cattle  into  the 
plaintiff's  close,  by  which  the  plaintiff's 
cattle  were  infected."  Anderson  v.  Buck- 
ton,  1  Strange,  192.  In  Cesar  v.  KaruDz, 
60  N.  Y.  220,  19  Am.  Rep.  164,  it  was  held 
that  a  landlord  who  lets  premises,  knowing 
they  are  infected  by  a  contagious  disease, 
without  notifying  the  tenant,  is  liable  to 
the  latter  for  the  damages  sustained  in 
case  the  disease  is  communicated.  In  Gil- 
bert V.  Hoffman,  66  Iowa,  205,  56  Am.  Rep. 
263,  23  N.  W.  632,  it  was  held  that  an  inn- 
keeper who  kept  his  inn  open  for  business, 
knowing  that  it  was  infected  with  small- 
pox, was  liable  for  damages  to  a  guest  who 
contracted  the  disease  while  there.  In  Eaton 
V.  Winnie,  20  Mieh.  156,  4  Am.  Rep.  377, 
Cooley,  J.,  speaking  for  the  court,  held 
that  "a  party  who,  being  allowed  to  re- 
main on  land,  under  a  mere  license,  so  uses 
it  as  to  make  it  the  means  of  communicat- 
ing an  infectious  disease,  will  be  held  lia- 
ble in  damages  for  all  the  injury  thus  oc- 
casioned to  the  property  of  the  owner  or  li- 
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censor  of  the  premises;  such  owner  being 
ignorant  of  the  danger  to  which  his  prop- 
erty was  exposed." 

In  Grayson  v.  Lynch,  163  U.  S.  468,  41 
L.  ed.  230,  16  Sup.  Ct.  Rep.  1064,  the  Su- 
preme Court  sustained  a  judgment  for  dam- 
ages  suffered   by   reason   of   disease    being 
communicated  to  herds  of  plaintiff's  cattle 
through    the    negligence   of   the   defendant. 
These  cases  all  recognize  the  fact  that  there 
is  danger  in  contagious  or   infectious    dis- 
eases, and  that  defendants  may  be  held  lia- 
ble  to   plaintiffs   who   are   injured    by    the 
negligence  of  defendants  in  reference  to  anch 
ailments.     In   Kliegel   v.  Aitken,   94    Wis. 
432,  35  L.R.A.  249,  59  Am.  St.  Rep.  901.  69 
N.  W.  67,  the  principle  was  applied  in  • 
suit  by  a  servant  against  the  master.     It 
was  there  held  that  a  muter  is  liable  for 
exposing  to  a  contagious  or  infectious  dis- 
ease a  servant  who  is  ignorant  of  the  dan- 
ger, and  unable  to  know  of  it  by  the  exer- 
cise of  ordinary  care,  and  who  thereby  con- 
tracts the  disease,  if  the  master  knew,  or,  in 
the  exercise  of  ordinary  care  ought  to  have 
known,  of  the  danger,  and  did  not  warn  the 
servant. 

2.  It  may  be  stated  as  a  general  rule  that 
a  master  is  bound  to  take  ordinary  and  rea- 
sonable care  not  to  subject  his  servant  to 
unreasonable  or  extraordinary  dangers  by 
putting  him  to  work  in  dangerous  buildings, 
on  dangerous  premises,  or  with  dangerous 
tools,  machinery,  or  appliances.  If  the  mas- 
ter fails  in  his  duty  in  this  respect,  and  the 
servant,  in  consequence  of  such  failure,  is 
injured  without  fault  on  his  part,  and  with- 
out having  assumed  the  risk  of  the  mas- 
ter's negligence,  he  may  recover  damages  of 
the  master.  4  Thomp.  Neg.  H  3759,  3986. 
The  same  principle  is  applicable  where  the 
servant  is  put  to  work  on  material  that  is 
dangerous  to  his  health  or  life.  The  duty  of 
the  master  in  this  respect  is  primary  and 
unassignable;  that  is,  he  becomes  respon- 
sible for  the  negligence  or  inexperience  of 
anyone  to  whom  he  delegates  the  perform- 
ance of  it.  4  Thomp.  Neg.  §  3988.  Thomp- 
son says  that  "no  general  definition  of  neg- 
ligence can  be  of  much  value  in  the  practi- 
cal administration  of  justice." 

The  same  observation  is  true  as  to  the 
definition  or  statement  of  the  degree  of  care 
required  of  an  employer  in  protecting  his 
employees  from  injury.  It  may  be  stated 
generally,  however,  that  he  is  required  to 
adopt  all  reasonable  means  and  precautions 
to  provide  for  the  safety  of  his  servants 
while  in  the  performance  of  their  work: 
and  that  he  is  required  to  exercise  such 
care  as  an  ordinarily  prudent  man  would 
exercise  under  the  circumstances.  He  is  not 
an  insurer  of  the  safety  of  his  servant,  but 
is  required  to  exercise  ordinarr  aix<  reason- 
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care  for  his  safety.    1  Labatt,  Mast.  & 
14,  and  notes. 

The  defense  relied  on  by  the  defendant 
lut  he  did  exercise  reasonable  and  ordi- 
•  care,  and  that,  if  it  be  true  that  the 
iititf  became  infected  as  alleged,  it  was 

by   reason  of  negligence  on  the  part  of 

defendant.  There  was  no  inspector  of 
Ic  or  meats  at  the  defendant's  plant  in 
.•eston.     The  evidence  tends  to  show  that 

calf  which  the  plaintiff  claims  was  in- 
i>d  was  slaughtered  at  the  defendant's 
It  in  Ft.  Worth,  and  shipped  to  Galves- 

to  be  skinned,  sold  to  butchers,  and  by 
n  sold  by  retail  to  consumers.  The  de- 
lant  contends  that  it  exercised  ordinary 
reasonable  care,  in  that  all  cattle 
i^htered  in  May,  1906,  at  its  Ft.  Worth 
lit,  were  inspected  by  men  employed  by 
m  to  purchase  cattle,  and,  especially,  that 

United  States  government  inspectors  in- 
rted  all  cattle  purchased  and  slaughtered 
its  plant  in  Ft.  Worth.  The  contention 
that  this  evidence  of  inspection  is  such 
.t  it  shows,  without  conflict,  the  exercise 
reasonable  and  ordinary  care,  and  there- 
c  the  absence  of  negligence.  The  evi- 
loe  of  inspection  on  the  part  of  the  de- 
iilnnt's  agents  is  not  urged  as  being  in  it- 
f  sufficient.  J.  E.  McCarthy  testified 
it   he  had  been  defendant's  cattle  buyer 

Ft.  Worth  for  four  years.  "They  are  ex- 
lined  carefully.  .  .  .  We  aim  to  buy 
Diothing  that  will  make  good  veal  or  beef, 
il,  if  it  looks  at  all  doubtful,  we  buy  sub- 
it  to  government  inspection.  If  the  ani- 
i\  spoms  to  have  anything  at  all  the  mat- 
r  with  it,  we  buy  it  separate,  and  it  is 
■Id  separate,  and  the  government  man 
kes  it,  etc.  If  it  is  all  right,  it  is  passed ; 
i(),  if  not,  it  is  tanked.    When  it  is  tanked, 

is  boiled  up  and  goes  into  grease  for  fer- 
lizing."  His  plan  was  not  to  reject  cat- 
e,  although  it  might  seem  to  be  diseased, 
jt  he  would  let  it  take  its  chance  to  pass 
>p  government  inspectors.  Wm.  Cargtll, 
\e  defendant's  manager  at  the  Ft.  Worth 
lant,  referring  to  cattle  purchased  at  Ft. 
I'orth,  said:  "The  government  inspectors 
ave  rejected  many.  .  .  .  There  are  some 
ejected  daily." 

Both  of  these  witnesses  corroborated  Dr. 
I.  H.  Wallace  as  to  the  general  system  of 
■ovcrnmcnt  inspection  in  force  at  the  Ft. 
Vorth  plant. 

The  dofendant  company  relied  mainly  on 
hi'  evidence  of  Dr.  Wallace  to  show  that  a 
>ro])pr  inspection  was  made  of  cattle  slaugh- 
ered  at  Ft.  Worth.  He  is  a  veterinary  sur- 
ri'on  in  the  service  of  the  Department  of 
X^'ricuUure  at  Ft.  Worth.  He  described 
he.  system  of  ante  mortem  and  post  mor- 
tem inspection  in  force  by  the  United  States 
jovemment  inspectors  in  May,  1905.  Such 
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inspection,  he  said,  was  made  of  all  animals 
slaughtered.  Those  condemned  were  tagged, 
tanked,  and  destroyed.  All  that  were  not 
condemned  were  marked  with  gelatine  la- 
bels, showing  inspection.  When  a  calf  was 
slaughtered  and  dressed,  but  not  skinned, 
"the  label  is  placed  on  the  side  of  the  car- 
cass on  the  inside  of  the  flank."  He  had 
under  him  "23  or  24"  men.  "Two  were  as- 
signed to  cattle  inspection,  post  mortem 
work.  .  .  .  These  men,  of  course,  are 
required  to  be  present  at  all  times  when 
slaughtering  is  going  on,  and  are  required 
to  examine  every  animal  slaughtered."  It 
was  the  witness's  duty  to  "go  around  at 
different  times,"  and  to  see  that  the  men 
are  attending  to  their  duties. 

No  one  of  the  23  or  24  men  in  service  un- 
der Wallace  was  examined  as  a  witness. 
Wallace  began  this  supervision  at  the  Ar- 
mour plant  "not  later  than  May  13,  1005." 
The  alleged  infection  of  the  plaintiff  oc- 
curred May  27,  1905.  The  evidence  leaves  it 
in  doubt  as  to  how  long  the  calf  alleged  to 
be  infected  remained  in  the  Galveston  plant 
before  it  was  skinned.  If  it  was  inspected 
at  the  Ft.  Worth  plant,  it  does  not  seem  to 
be  certainly  proved  that  such  inspection  oc- 
curred after  May  13th,  when  Dr.  Wallace 
took  charge. 

Dr.  Wallace  testifies  that  the  veterinary 
who  looked  after  the  post  mortem  inspec- 
tion of  calves  was  Dr.  Peck,  who,  when  the 
witness  last  heard  of  him,  was  practising 
at  Independence,  Missouri.  He  was  not  ex- 
amined as  a  witness,  nor  was  his  deposition 
tak«n. 

The  statute  and  rules  for  inspection  by 
government  officials  are  only  applicable  to 
cattle  slaughtered  for  interstate  shipment, 
and  the  calf  in  question  was  slaughtered  in 
Texas,  and  not  shipped  out  of  the  state; 
but  the  evidence  tended  to  show  that  all  cat- 
tle slaughtered  were,  in  fact,  subjected  to 
the  same  inspection. 

The  inspection  made  by  Dr.  Wallace  and 
other  government  officials  was  made  under 
the  provisions  of  act  March  3,  1891,  chap. 
555,  26  Stat,  at  L.  1089,  as  amended  by  act 
March  2,  1895,  chap.  169,  28  SUt.  at  L. 
732,  U.  S.  Comp.  Stat  1901,  p.  3190. 

As  we  have  already  stated,  the  master  is 
in  duty  bound  to  exercise  reasonable  and 
ordinary  care  not  to  subject  his  servant  to 
extraordinary  danger  by  putting  him  to 
work  in  a  dangerous  place,  with  dangerous 
machinery  or  appliances,  or  on  material 
dangerous  to  his  health  or  life.  From  this 
duty  there  has  arisen  the  rule  that  it  is 
incumbent  on  the  master  to  inspect  or  hare 
inspected  the  place  where  the  servant  works, 
and  the  tools,  appliances,  and  material  with 
which  he  is  required  to  work.  The  conten- 
tion of  the  plaintiff  is  that  the  defendant 
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has  negligently  failed  to  perfonn  this  duty, 
and  the  contention  of  the  defendant  is  that 
the  inspection  by  the  government  was  all 
that  could  be  required,  and  that,  under  the 
circumstances,  the  master  was  not  charge- 
able with  the  duty  of  making  any  inspection. 
It  was  not  denied  that  the  doctrine  requir- 
ing inspection  was  applicable  to  the  case, 
but  the  contention  is  that  the  inspection 
provided  was  sufficient,  as  matter  of  law,  to 
relieve  the  defendant  of  the  charge  of  negli- 
gence. 

The  object  of  the  Federal  statutes  requir- 
ing inspection  was  to  provide  additional 
safeguards  against  the  traffic  in  spoiled  or 
diseased  cattle  and  meats.  They  should  not 
be  so  construed  or  applied  as  to  deprive 
anyone  injured  or  damaged  by  the  negli- 
gence or  wrongdoing  of  a  dealer  in  or  a 
vendor  of  cattle  or  meats  any  remedy  which 
he  had  tinder  laws  existing  when  the  stat- 
utes were  enacted.  We  are  not  of  opinion 
that  the  inspection  by  government  officials 
of  a  place,  machinery,  instrumentality,  or 
material  necessarily  and  as  matter  of  law 
releases  the  master  from  his  duty  to  make 
such  examinations  and  inspections  as  are  re- 
quired of  him  by  the  rule  which  demands 
that  he  exercise  ordinary  and  reasonable 
care  for  the  safety  of  his  servant.  This 
duty  of  the  master  is  absolute  and  inalien- 
able. He  cannot  transfer  it  to  another  so 
as  to  avoid  responsibility.  4  Thomp.  Neg. 
S  3791.  It  would  seem  to  follow  that  the 
court,  in  the  absence  of  a  statute  requiring 
that  course,  cannot  permit  another  to  as- 
sume the  responsibility  for  him.  In  Mc- 
Gregor V.  Reid,  M.  &  Co.  178  111.  464,  69 
Am.  St.  Rep.  332,  53  N.  E.  323,  it  was  held 
that  inspection  of  freight  elevators  by  city 
officers  and  indemnity  companies  did  not,  as 
matter  of  law,  relieve  the  owner  of  the  ele- 
vators from  liability  for  their  defective  con- 
dition. Commenting  on  the  effect  of  the 
inspection  of  others  than  the  proprietor  him- 
self, Labatt  says:  "It  is  difficult  to  admit 
that  the  fact  of  an  appliance  having  been 
pronounced  sound  by  an  official  inspector 
should  be  deemed  to  preclude  the  jury  from 
considering  whether  his  inspection  was  real- 
ly an  adequate  one.  Such  an  inference 
seems  to  be  unwarrantable  without  assum- 
ing the  possession  by  such  inspectors  of  a 
much  larger  measure  of  skill  and  diligence 
than  can  fairly  be  credited  to  any  class  of 
employees." 

And  the  learned  author  adds:  "Another 
objection  to  holding  the  master  not  liable 
as  matter  of  law  is  that  the  doctrine  of 
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nondelegable  duties  is  virtually  ignored."  1 
Labatt,  Mast.  &  S.  |  165. 
See  also  3  Thomp.  Neg.  {  3700. 
Oranting  the  contention  of  the  defendant 
that,  to  show  the  exercise  of  reasonable  and 
ordinary  care,  it  may  avail  itself  of  the  in- 
spection proved  to  have  been  made  under  th« 
supervision  of  the  government,  it  must  of 
necessity  follow  that  the  defendant  is  bur- 
dened with  the  deficiencies,  if  any  are  shown, 
of  such  inspection.  The  defendant  cannot 
ask  more  than  that  the  case  should  be  ex- 
amined as  if  the  government  inspectors  w«r« 
its  own  inspectors.  It  is  clear  that  the  maa- 
ter's  entire  duty  is  not  performed  when  he 
employs  competent  and  skilful  inspector*. 
That  is  only  the  first  step  necessary  to  secure 
the  reasonable  safety  of  his  servant.  There 
mtut  be  a  reasonably  careful  and  skilful  in- 
spection. Although  the  master  may  have  en- 
gaged competent  and  skilful  inspectors,  if  a 
servant  is  injured  in  consequence  of  a  de- 
fect which  would  have  been  discovered  by  a 
reasonably  careful  and  skilful  inspection, 
but  was  not  discovered,  the  master  will  be 
liable.  4  Thomp.  Neg.  {  3793;  1  Labatt, 
Mast.  &  S.  {  157;  CleveUnd,  C.  C.  &  St.  L. 
R.  Co.  v.  Ward,  147  Ind.  266,  45  N.  E.  325. 
46  N.  E.  462.  Was  there  evidence  in  the 
case  from  which  the  jury  might  have  con- 
cluded that  no  inspection  of  the  calf  in 
question  was  made;  or,  if  made,  that  it 
was  made  unskilfully  and  n^ligentlyT 
Dr.  W.  A.  Knight,  a  witness  called  for 
the  defendant,  testified  that  anthrax 
would  not  necessarily  be  discovered  by 
an  inspection  of  the  animal  on  foot.  It 
might  escape  detection  if  it  had  not  "broken 
out,"  but  that,  after  the  animal  is  slaugh- 
tered, and  a  post  mortem  examination  is 
made,  "the  entire  relations  would  be  such 
that  it  could  not  possibly  slip  an  inspector." 
The  witness  gives  a  full  description  of  the 
effects  of  the  disease  in  enlarging  the  or- 
gans of  the  animal  and  in  causing  "hemor- 
rhagic spots."  No  one  can  read  the  de- 
scription and  fail  to  see  that  a  reasonably 
careful  inspection  by  a  reasonably  skilful 
inspector  w^ould  easily  discover  the  existence 
of  disease.  There  is  much  other  evidence, 
which  it  is  unnecessary  to  quote,  which  is 
confirmatory  of  this  view. 

Considering  all  the  evidence  in  the  rec- 
ord, we  think  it  was  at  least  sufficient  to 
carry  the  case  to  the  jury. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  renuinded  for  a  new 
trial. 

Pardee,  Circuit  Judge,  dissents. 
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IlililNOIS  SUPREME  OOXJRT, 

ILLINOIS    CENTRAL    RAILROAD    COM- 
PANY, Appt., 

V. 

X.  F.  SILER,  Admr.,  etc.,  of  Mary  E.  Mul- 
lens, DeceaJaed. 

(229  111.  390,  82  N.  E.  362.) 

Railroad  —  Are  —  negligence. 

1.  A  railroad  company  may,  independent- 
ly of  atatnte,  be  liable  for  negligence  in  al- 
lowing dry  grass  and  weeds  to  accumulate 
upon  its  right  of  way  in  such  a  manner  that 
they  take  fire  which  spreads  to  neighboring 
properly. 

Fire  —  death  —  proximate  cause. 

2.  The  negligent  setting  of  fire  to  the 
grass  on  another's  property  may  be  found  to 
be  the  proximate  cause  of  his  death  by  being 
burned  in  the  attempt,  in  the  use  of  due 
care,  to  extinguish  it. 

Appeal  —  facts. 

3.  The  judgment  of  the  intermediate  ap- 


pellate court  as  to  facts  which  there  is  evi- 
dence to  support  is  final. 
Negligence  —  accident  —  liability. 

4.  A  negligent  person  is  liable  for  injury 
to  another  who  is  using  due  care  for  his 
personal  safety,  by  reason  of  the  negligence, 
combined  with  an  accident,  without  which 
the  injury  would  not  have  occurred. 

(October  23,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Fourth  Dis- 
trict, afllrming  a  judgment  of  the  Circuit 
Court  for  Crawford  County  in  plaivtiff's 
favor  if  an  action  brought  to  recover  dam- 
ages for  the  alleged  negligent  killing  ot 
plaintiff's  intestate.     Affirmed. 

Statement  by  Dunn,  J. : 

On  the  11th  day  of  November,  1905,  ap- 
pellee's intestate,  Mrs.  Mary  E.  Mullens, 
having  discovered  fire  among  the  dry  grass 
and  weeds  on  her  premises  adjoining  appel- 


Case  Note.  —  Negligently  setting  out 
fire  aa  proocimate  cause  of  injury  to 
one  iumed  while  aeelHng  to  protect 
hi8  property. 

As  is  indicated  in  the  opinion  in  Illinois 
C.  R.  Co.  V.  SiLEB,  some  cases  hold  that  the 
attempt  to  put  out  the  flre,  or  to  save  prop- 
erty, is  in  itself  the  proximate  cause,  and 
the  original  negligent  act  in  setting  out  a 
fire  the  remote  cause,  of  any  injury  that 
the  plaintiff  may  receive  while  engaged  in 
the  attempt,  entirely  regardless  of  the  fact 
that  he  may  have  acted  in  a  reasonably  care- 
ful manner. 

Thus,  in  Scale  v.  Gulf,  C.  &  S.  F.  R.  Co. 
66  Tex.  274,  57  Am.  Rep.  602,  it  was  held 
that,  whether  the  deceased  was  negligent  or 
not  in  her  attempt  to  put  out  the  fire,  that 
attempt,  and  not  the  original  negligence  of 
the  defendant  in  starting  the  flame,  was  the 
proximate  cause  of  her  death.  As  to  the  an- 
ticipation by  the  defendant  of  the  results  of 
the  negligent  act,  the  court  said:  "The  de- 
fendant should  have  anticipated  that  its  neg- 
ligence would  endanger  the  property  of  the 
plaintiff.  It  should  have  anticipated  that 
plaintiff,  and  perhaps  others,  would  attempt 
to  extinguish  the  fire  and  thereby  save  her 
property.  But  cuuld  it  have  anticipated  that 
in  this  attempt  the  life  of  anyone  would  be 
lost?  It  might  have  anticipated  such  an 
event  in  case  of  negligence  on  the  part  of 
the  person  killed  by  the  flames;  but  no  one 
is  bound  to  act  in  such  case  upon  the  theory 
that  parties  who  may  possibly  be  affected 
by  his  conduct  will  be  injured  through  their 
own  negligence.  .  .  .  That  the  company  in 
the  present  case  should  be  held  to  have  con- 
templated that  the  life  of  anyone  attempting 
in  a  careful  manner  to  extinguish  the  flames 
would  be  sacrificed,  we  think  is  unreason- 
able." Thus,  it  will  be  seen  that,  in  the 
view  of  the  court,  both  the  essential  elements 
of  proximate  cause  were  absent.  There  was 
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an  efficient,  intervening  cause  in  the  attempt 
to  save  the  property,  and  the  result  could 
not  have  been  anticipated  by  the  defendant. 

So,  where  plaintiff's  intestate,  a  woman 
seventy-two  years  old,  though  active  and 
strong  for  her  age,  went  voluntarily  to  a  fire 
negligently  started  by  the  defendant  at  a 
point  from  30  to  40  rods  from  the  dwelling 
house  wherein  she  was  living,  and  -was 
burned  to  death  in  attempting  to  extinguish 
the  fire,  it  was  held,  in  Pike  v.  Grand  Trunk 
R.  Co.  39  Fed.  265,  that  her  voluntary  act 
was  such  an  intervention  of  a  new,  independ- 
ent, and  intelligent  force  as  to  break  the 
chain  of  causation,  and  was  the  proximate 
cause  of  her  injuries,  while  the  negligent 
act  of  the  defendant  became  the  remote 
cause.  Emphasis  is  laid  upon  the  fact  that 
there  was  nothing  in  the  attendant  circum- 
stances, the  direction  of  the  wind,  the  dry- 
ness of  the  season,  and  the  proximity  of  the 
fire  to  the  house,  to  show  that  the  act  was  in 
any  way  compulsory  or  necessary  to  save 
herself.  She  had  ample  opportunity  to  es- 
cape, and  the  language  of  the  court  implies 
that  it  was  her  duty  to  escape,  from  the 
fire,  and  avoid  all  injury  to  herself,  rather 
than  to  endeavor  to  put  out  the  fire. 

And,  where  the  plaintiff  was  injured  in 
attempting  to  extinguish  a  fire  negligently 
set  out  in  his  field  by  the'  defendant's  pass- 
ing engine,  it  was  held,  in  Logan  v.  Wabash 
R.  Co.  90  Mo.  App.  461,  70  S.  W.  735,  that, 
while  it  was  plaintiff's  duty  to  use  every 
reasonable  effort  to  extinguish  the  fire  and 
to  prevent  loss,  it  did  not  necessarily  follow 
that  if,  in  so  doing,  he  was  injured,  the  de- 
fendant became  liable  therefor.  The  court 
said:  "Here  the  act  of  the  plaintiff  in  at- 
tempting to  extinguish  the  fire  appears  to 
have  been  the  cause  of  plaintiff's  injury,  and 
not  the  wrongful  act  of  defendant  in  suffer- 
ing fire  to  escape  from  its  engine  in  the  first 
instance.  In  contemplation  of  law,  the  de- 
fendant would,  as  has  been  said,  be  liable 
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lant's  right  of  way,  in  order  to  stop  its 
progress,  began  raking  the  leaves  between 
the  fire  and  her  house  toward  the  Are,  and, 
while  doing  so,  her  clothing  caught  fire  and 
she  was  so  badly  burned  that  she  died.  Her 
administrator,  alleging  that  the  fire  was 
caused  by  appellant's  negligence,  brought  an 
action  on  the  case  against  appellant  in 
the  circuit  court  of  Crawford  County  to  re- 
cover damages  for  the  injury  to  the  sur- 
viving husband  and  next  of  kin.  He  recov- 
ered a  judgment,  which  was  affirmed  by  the 
appellate  court,  and  an  appeal  has  now  been 
taken  to  this  cpurt. 

Messrs.   J.   M.   Dickinson   and   Parker 


&  Crowler,  with  Mr.  John  G.  Drcnnan, 
for  appellant. 

Messrs.   George   W.   Jones   and   Brad- 
bury &  MacHatton  for  appellee. 

Dnnn,  J.,  delivered  the  opinion  of  the 
court: 
Appellant  presents  two  propositions  only: 
First,  the  declaration  does  not  state  a 
cause  ot  action;  second,  there  is  no  proof 
that  appellant  set  out  the  fire,  or  that  the 
deceased  used  due  care.  The  declaration  con- 
sisted of  five  counts,  the  second  and  fifth  of 
which  were  substantially  alike,  and  alleged 
that  defendant  negligently  suffered  large 
quantities  of  combustible  material  to  accu- 


to  him  for  a  reasonable  compensation  for 
his  services  in  that  respect,  but  it  does  not 
necessarily  follow  that  it  became  surety  for 
his  personal  safety.  .  .  .  This  injury 
was  not  such  as,  under  ordinary  circum- 
stances, would  reasonably  be  expected  from 
the  act  charged, — such,  for  instance,  if  he 
had  been  asleep  in  the  nighttime  in  his 
house,  and  his  house  had  been  set  afire  by 
sparks  from  the  defendant's  engine,  and  he 
had  been  thereby  injured.  In  the  latter  in- 
stance there  would  be  no  intervening  agency, 
and  the  injury  suffered  would  be  reasonably 
expected  under  the  circumstances." 

The  proximate  cause  of  the  death  of  an 
employee  mortally  burned  in  the  employer's 
burning  building  which  he  had  entered  to 
telephone  an  alarm  of  fire  after  he  had 
failed  to  give  the  alarm  elsewhere,  as  he  had 
left  the  building  to  do,  was  held,  in  Chatta- 
nooga Light  &  P.  Co.  V.  Hodges,  109  Tenn. 
331,  GO  L.R.A.  459,  97  Am.  St.  Rep.  844, 
70  8.  W.  616,  not  to  be  the  employer's  neg- 
ligence in  constructing  and  maintaining  the 
building  so  as  to  be  likely  to  burn,  but  the 
employee's  act  in  re-entering  the  building 
after  he  had  reached  a  place  of  safety.  As 
the  servant's  act  was  deemed  the  proximate 
cause  of  his  death,  this  would  have  precluded 
a  recovery  had  the  negligent  setting  of  the 
fire  been  the  ground  of  complaint  against  the 
master. 

Other  cases  hold  that  the  attempt  to  save 
property  in  danger  of  being  destroyed  by  fire 
Diligently  set  out  by  the  defendant  is  not, 
in  and  of  itself,  such  an  intervening  cause 
as  to  brtak  the  chain  of  causation  between 
the  original  negligent  act  and  the  injury  re- 
ceived in  the  attempt.  In  some  of  these 
cases,  at  least,  no  distinction  is  made  as  to 
the  ownership  of  the  property  in  danger.  If 
the  attempt  to  save  the  property  be  not 
deemed,  in  and  of  itself,  the  proximate  cause 
of  the  injuries,  the  mere  fact  that  the  prop- 
erty belonged  to  someone  other  than  the 
plaintiff  will  not  of  itself  prevent  a  recovery. 

Thus,  in  Liming  v.  Illinois  C.  R.  Co.  81 
Iowa,  246,  47  N.  W.  66,  it  was  held  that  the 
negligence  of  a  railroad  company  in  setting 
fire  to  grass  and  weeds  in  its  right  of  way 
was  the  proximate  cause  of  the  injury  of  one 
who  was  burned  while  aiding  a  friend  to 
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save  some  horses  from  the  latter's  bam. 
which  stood  in  the  path  of  the  fire.  The 
court  said  that,  while  the  plaintiff  was  un- 
der no  legal  obligation  to  aid  in  saving  his 
friend's  horses,  yet  the  act,  although  vol- 
untary in  one  sense,  was  invited  and  induced 
by  the  wrong  of  the  defendant,  and  the  con- 
sequent injuries  were  the  natural  and  di- 
rect result  of  that  wrong. 

And  the  above  case  was  cited  with  ap- 
proval, and  followed,  in  Glanz  v.  Chicago,  M. 
&  St.  P.  R.  Co.  119  Iowa,  611,  93  N.  \V. 
676,  where  the  plaintiff  was  injured  by  over- 
exertion in  an  attempt  to  rescue  her  proper- 
ty from  a  fire  negligently  set  out  by  defend- 
ant. 

So,  also,  in  Berg  v.  Great  Northern  R.  Co. 
70  Minn.  272,  68  Am.  St.  Rep.  524,  73  N. 
W.  648,  it  was  held  that  one  who,  without 
negligence  on  his  part,  makes  an  effort  to 
save  his  own  property  in  danger  of  destruc- 
tion by  fire  negligently  set  by  another,  and 
in  80  doing  is  personally  injured  by  the  fire, 
may  recover  for  such  injuries  from  the  per- 
son who  set  the  fire,  as  that  act  would  be 
deemed  the  proximate  cause  of  the  in- 
jury. Although  the  rule  as  laid  down 
by  the  court  would  apply  only  to  per- 
sons injured  in  attempting  to  save  their 
own  property,  the  court  expressly  said  tliat 
the  decision  was  confined  to  the  particular 
facts  of  the  case,  and  they  did  not  wish  to 
be  understood  as  holding  that  the  rule  would 
be  different  had  the  plaintiff  attempted  to 
save  the  property  of  others.  Under  the  par- 
ticular facts  of  this  case,  however,  the  court 
held  that  the  plaintiff  was  not  entitled  to 
recover  upon  the  ground  that  he  did  not  use 
reasonable  care,  under  the  circumstances,  to 
escape  from  the  fire. 

And  in  other  cases  recovery  has  been  de- 
nied the  plaintiff  upon  the  ground  of  his 
own  contributory  negligence.  In  these  oases, 
however,  the  right  of  the  defendant  to  re- 
cover, had  he  not  been  guilty  of  contributory 
negligence,  is  not  expressly  upheld. 

Thus,  in  Pegram  v.  Seaboard  Air  Line  R. 
Co.  139  N.  C.  303,  51  S.  E.  975,  it  was  held 
that,  where  plaintifTs  intestate  escaped  from 
his  employer's  building,  which  had  been  neg- 
ligently set  on  fire  by  defendant,  and  went 
voluntarily  back  in  an  attempt  to  save  prop- 
erty, the  burden  of  proof  was  upon  the  plain- 
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mulate  upon  its  right  of  wayj  that  fire  from 
one  of  defendant's  engines  ignited  said  com- 
bustible material,  and  thence  spread  and  was 
communicated  to  the  decedent's  premises, 
and,  while  decedent,  with  all  due  care  and 
caution  for  her  own  personal  safety,  was 
endeavoring  to  suppress  said  fire  and  pro- 
tect her  dwelling  house  on  said  premises, 
whose  destruction  was  threatened,  her  cloth- 
ing was  ignited  by  said  fire,  in  consequence 
whereof  she  was  burned  and  died.  The  third 
and  fourth  counts  allege  that  fire  escaped 
from  one  of  defendant's  locomotives  by  de- 
fendant's mere  neglect,  and  set  fire  to  cer- 
tain combustible  material  on  its  right  of 
way    and    decedent's  adjoining  close,  and, 


while  decedent,  with  all  due  care  for  her  per- 
sonal safety,  was  endeavoring  to  extinguish 
the  fire  and  protect  her  dwelling  house, 
which  was  threatened  with  destruction,  her 
clothing  was  ignited  and  she  was  burned, 
and,  in  consequence  thereof,  died. 

It  is  claimed  that  tbe  second  and  fifth 
counts  are  statutory,  and  therefore  bad,  be- 
cause the  statute  in  reference  to  the  accu- 
mulation of  dangerous  combustible  material 
upon  the  right  of  way  of  a  railroad  company 
(3  Starr  &  C.  Anno.  Stat.  1896,  chap.  114, 
p.  3263,  f  69)  refers  back  to  the  preceding 
section  for  its  penalty,  and  applies  only  to 
stock,  and  not  to  persons.  But  these  counts 
do  not  refer  to  the  statute,  and  do  not  de- 


tifl  both  to  show  the  negligence  of  the  de- 
fendant, and  also  to  show  that  such  negli- 
gence was  the  proximate  cause  of  the.  injury ; 
and  that,  in  order  to  show  the  latter,  the 
plaintiff  must  prove  that  when  his  intestate 
re-entered  the  building  a  reasonably  prudent 
person  might  well  have  done  the  same  thing. 
It  was  not  enough  to  show  merely  that  his 
intestate  was  not  reckless  in  so  doing,  es- 
pecially where  he  was  attempting  to  save 
property  only. 

So,  also,  in  Cook  v.  Johnston,  58  Mich. 
437,  55  Am.  Rep.  703,  25  N.  W.  388,  it  was 
held  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  attempting  to  rescue 
her  husband's  horse  from  a  burning  shed 
built  entirely  of  wood  and  undivided  by  par- 
titiona,  which  was  already  burning  fiercely 
when  she  first  discovered  the  fire;  and  that 
such  negligent  act  upon  her  part,  and  not 
the  negligent  putting  of  ashes  into  a  wooden 
barrel  standing  in  the  shed  contrary  to  the 
municipal  ordinance,  would  be  deemed  the 
pro.\imate  cause  of  plaintiff's  injuries.  In 
the  course  of  the  opinion  the  court  said: 
"There  is  some  conflict  in  the  cases  concern- 
ing what  damages  have  been  held  not  too 
remote  for  recovery.  But  it  would  be  going 
beyond  all  reason  to  hold  a  person  liable  for 
bodily  injuries  suffered  by  another  in  volun- 
tarily and  deliberately  entering  a  burn- 
ing wooden  shed  not  divided  into  de- 
tached parts,  and  reached  by  the  flames 
while  at  work  within  it.  .  .  .  The 
act  in  which  she  was  engaged  may  have 
been  such  as  she  may  have  thought  proper 
and  laudable,  and  worth  some  risk,  but  de- 
fendant's responsibility  cannot  be  created  or 
increased  by  such  independent  and  voluntary 
conduct  of  plaintiff  in  putting  herself  in 
harm's  way."  From  the  language  of  the 
court,  it  is  not  clear  whether  it  would,  un- 
der any  circumstances,  hold  the  original  neg- 
ligence to  be  the  proximate  cause  of  the  in- 
jury ;  but,  as  the  plaintiff  was  guilty  of  con- 
tributory negligence,  that  in  itself  was  suf- 
ficirnt  to  bar  a  recovery. 

Some  other  cases  may  be  noted  as  bea/ing 
somewhat  upon  the  general  question.  i 

In   Henry  v.   ("Icveland,  C.   C.   4  St.  L.  : 
R.  Co.  07  Fed.  420,  there  was  evidence  that 
a   railroad   company  delayed  two  hours   in  | 
15  L.R.A.(N.S.) 


removing  some  oil  tanks  from  the  vicinity  of 
a  wreck  which  bad  caught  fire.  The  tank* 
exploded  and  injured  the  plaintiff,  a  stran- 
ger to  the  company,  who  was  aiding  in  the 
attempt  to  extinguish  the  fire.  The  court, 
in  cliarging  the  jury,  said  that  it  would  be 
negligence  for  the  railroad  to  permit  the  oil 
tanks  to  remain  so  long  in  close  proximity 
to  the  fire,  and  that,  if  they  believed  the 
evidence,  the  plaintiff  might  recover  if  they 
found  that  he  had  acted  as  an  ordinarily 
careful  and  prudent  man  would  have  acted 
under  the  circumstances,  as  his  injuries 
would  be  the  proximate  result  of  the  negli- 
gence or  carelessness  of  the  defendant 
Among  other  things,  the  court  said:  "The 
law  is  that  it  is  not  per  ae,  or  in  and  of 
itself,  negligence  to  be  in  a  place  of  danger 
when  a  conflagration  is  raging,  and  the  life 
or  safety  of  human  beings  -  thereby  endan- 
gered. Under  such  circumstances,  one  person 
may  lawfully  go  upon  the  premises  of  an- 
other, if  he  does  so  in  good  faith,  to  save 
others  from  personal  injury,  loss  of  life,  or 
destruction  of  property." 

In  Hinchy  v.  Manhattan  R.  Co.  17  Jones 
k  S.  406,  it  was  held  that  no  cause  of  ac- 
tion was  stated  by  a  complaint  which  al- 
leged that  the  plaintiff,  in  attempting  to  put 
out  a  fire  negligently  set  out  by  the  defend- 
ant, was  severely  burned  on  his  left  hand 
without  any  negligence  on  his  part,  but 
which  contained  no  allegation  that,  at  the 
time  the  plaintiff  made  the  effort  to  extin- 
guish the  fire,  it  was  spreading  to  other 
property  than  that  actually  burned;  or  that 
there  was  an  appearance  of  the  fire  endan- 
gering life  or  other  property;  or  that  the 
effort  was  made  for  the  purpose  of  prevent- 
ing the  fire  from  imperiling  life  or  other 
property  or  causing  further  damage. 

In  Pullman  Palace  Car  Co.  v.  Laack,  143 
111.  242,  18  L.R.A.  215,  32  N,  E.  285,  it  was 
held  that  the  continued  flow  of  burning  oil. 
which  would  have  been  checked  at  once  ex- 
cept for  the  master's  negligent  failure  to 
provide  the  usual  facilities  for  cutting  off 
the  supply,  would  render  the  matter  liable 
for  injuries  to  a  servant  who  was  burned  in 
returning  to  a  burning  building  to  protect 
his  master's  property  after  he  had  reached 
a  place  of  safety. 
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pend  upon  it  for  their  validity.  Before  the 
statute,  while  the  presence  of  dry  grass  and 
weeds  upon  the  right  of  way  of  a  railroad 
company  was  not  conclusive  evidence  of  neg- 
ligence, yet  the  question  of  negligence  was 
one  of  fact,  to  be  determined  by  the  jury 
from  all  the  circumstances  in  the  case.  Illi- 
nois C.  R.  Co.  T.  Mills,  42  111.  407. 

It  is  insisted  that  ail  the  counts  are  bad, 
because  they  show  specifically  that  the  in- 
jury to  dr^edent  was  not  the  proximate  re- 
sult of  the  negligence  charged.  What  is  the 
proximate  cause  of  an  injury  is  ordinarily 
a  question  of  fact,  to  be  determined  by  the 
jury  from  a  consideration  of  all  the  attend- 
ing circumstances.  Fent  v.  Toledo,  P.  & 
W.  R.  Co.  59  111.  349,  14  Am.  Rep.  13;  Pull- 
man Palace  Car  Co.  v.  Laack,  143  111.  242, 
18  L.R.A.  215,  32  N.  E.  285;  West  Chicago 
Street  R.  Co.  v.  Peldstein,  169  111.  139,  48 
K.  E.  193.  It  can  only  arise  as  a  question  of 
law  or  pleading  when  the  facta  are  not  only 
undisputed,  but  are  also  such  tbat  there  can 
be  no  difference,  in  the  judgment  of  reason- 
able men,  as  to  the  inferences  to  be  drawn 
from  them.  The  counts  all  allege,  substan- 
tially, that  the  fire  was  communicated  to 
the  decedent's  premises  by  the  negligence 
of  appellant,  lliey  all  allege,  substantially, 
that,  while  the  deceased,  with  all  due  care 
for  her  safety,  was  trying  to  extinguish  the 
fire,  her  clothing  was  ignited  and  her  burn- 
ing and  death  resulted.  The  question  pre- 
sented, so  far  as  the  demurrer  is  concerned, 
is  whether  one  who  has  negligently  set  fire 
to  another's  premises  can  be  held  liable  for 
damages  caused  by  burning  the  owner  while 
engaged  in  trying,  with  reasonable  prudence 
and  care,  to  extinguish  such  fire.  Even 
though  one's  property  has  been  negligently 
set  on  fire  by  another,  the  owner  cannot  per- 
mit it  to  be  consumed  without  an  effort  to 
save  it  and  then  claim  reimbursement  from 
the  setter  out  of  the  fire.  He  must  use  every 
reasonable  effort  consistent  with  his  person- 
al safety  to  preserve  the  property.  Toledo, 
P.  &  W.  R.  Co.  V.  Pindar,  53  111.  447,  6  Am. 
Rep.  57 ;  Chicago  *  A.  R.  Co.  v.  Pennell,  94 
111.  448.  Where  a  person  sees  his  property 
exposed  to  imminent  danger  through  the  neg- 
ligence of  another,  he  is  justified  in  using 
every  effort  to  save  it  which  a  reasonably 
prudent  person  would  use  under  similar  cir- 
cumstances, even  though  the  effort  exposes 
him  to  some  danger  which  he  would  other- 
wise have  avoided.  Due  care  depends  upon 
the  circumstances  surrounding  the  action. 
It  is  to  be  determined  with  reference  to  the 
situation  in  which  he  finds  himself  at  the 
time.  What  is  due  care  in  one  situation 
might  be  gross  recklessness  under  differ- 
ent circumstances.  Everyone  is  bound  to 
anticipate  the  results  naturally  following 
from  his  acts.  The  appellant  was  therefore 
15  L.R.A.(N.S.) 


bound  to  anticipate,  when  the  fire  started, 
that  the  decedent  would  try  to  put  it  out. 
This  she  was  doing,  and  the  allegation  is 
that  she  was  using  all  due  care  and  caution 
for  her  own  personal  safety.  If  in  so  doing 
the  fire  which  appellant  had  negligently  set 
out  spread  to  and  ignited  her  clothing 
without  any  want  on  her  part  of  the 
care  which  an  ordinarily  prudent  person 
would  exercise  under  the  circumstances,  the 
appellant  should  be  held  to  have  anticipated 
such  result  as  probable,  and  to  be  liable 
therefor. 

In  order  to  make  a  negligent  act  the  prox- 
imate cause  of  an  injury,  it  is  not  necessary 
that  the  particular  injury  and  the  partic- 
ular manner  of  its  occurrence  could  rea- 
sonably have  been  foreseen.  Dixon  T.  Scott, 
181  111.  116,  54  N.  E.  897.  If  the  conse- 
quences follow  in  unbroken  sequence  from 
the  wrong  to  the  injury  without  an  interven- 
ing efficient  cause,  it  is  suflicient  if,  at  the 
time  of  the  negligence,  the  wrongdoer  might, 
by  the  exercise  of  ordinary  care,  have  fore- 
seen that  some  injury  might  result  from  his 
n^ligence.  Chicago  &  A.  R.  Co.  v.  Pennell 
and  Pullman  Palace  Co.  v.  Laack,  supra; 
Chicago  Hair  &  Bristle  Co.  v.  Mueller,  203 
111.  558,  68  N.  E.  51.  The  rule  as  to  what 
constitutes  proximate  cause  was  considered 
in  the  case  of  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Stanford,  12  Kan.  354,  15  Am.  Rep.  362,  and 
it  was  said:  "Any  number  of  causes  and 
effects  may  intervene  between  the  first 
wrongful  cause  and  the  final  injurious  con- 
sequence, and,  if  they  are  such  as  might 
with  reasonable  diligence  have  been  fore- 
seen, the  last  result,  as  well  as  the  first  and 
every  intermediate  result,  is  to  be  consid- 
ered in  law  as  the  proximate  result  of  the 
first  wrongful  cause.  But  whenever  a  new 
cause  intervenes,  which  is  not  a  consequence 
of  the  first  wrongful  cause,  which  is  not 
under  the  control  of  the  wrongdoer,  which 
could  not  have  been  foreseen  by  the  exercise 
of  reasonable  diligence  by  the  wrongdoer, 
and  except  for  which  the  final  injurious  con- 
sequence could  not  have  happened,  then  such 
injurious  consequence  must  be  deemed  to  be 
too  remote  to  constitute  the  basis  of  a  cause 
of  action."  In  Milwaukee  4  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  S.  469,  24  L.  ed.  256,  it  is 
said:  "The  question  always  is:  Was  there 
an  unbroken  connection  between  the  wrong- 
ful act  and  the  injury, — a  continuous  opera- 
tion? Did  the  facts  constitute  a  continuous 
succession  of  events,  so  linked  together  as 
to  make  a  natural  whole,  or  was  there  some 
new  and  independent  cause  intervening  be- 
tween the  wrong  and  the  injury?  .  .  . 
The  inquiry  must,  therefore,  always  be 
whether  there  was  any  intermediate  cause, 
disconnected  from  the  primary  fault,  and 
self-operating,  which  produced  the  injury." 
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It  is  true  that  in  this  case  the  voluntary 
act  of  the  decedent  intervened  between  the 
negligent  act  of  the  appellant  in  setting  out 
the  fire  and  the  injury  occasioned  by  the 
burning  of  decedent.  But  this  act  was  one 
of  the  intervening  causes  which  the  appel- 
lant with  reasonable  diligence  might  have 
foreseen.  It  was  a  consequence  of  the 
wrongful  act  of  appellant  which  it  ought  to 
have  anticipated.  It  was  not  a  new  and  in- 
dependent cause  intervening  between  the 
wrong  and  the  injury,  or  disconnected  from 
the  primary  cause,  and  self-operating,  but 
was  itself  the  natural  result  of  appellant's 
original  negligence. 

The  case  of  Seale  v.  Gulf,  C.  &  S.  F.  R.  Co. 
«5  Tex.  274,  67  Am.  Rep.  602,  has  been  cited 
by  appellant,  and  fully  sustains  its  position. 
That  case  holds  that,  whether  the  deceased 
was  negligent  or  not  in  her  attempt  to  put 
out  the  fire,  it  was  this  attempt,  and  not  the 
original  negligence  of  the  defendant  in  start- 
ing the  flame,  that  was  the  proximate  cause 
of  her  death.  This  case  was  followed  by  the 
Missouri  court  of  appeals  in  Logan  v.  Wa- 
bash R.  Co.  06  Mo.  App.  481,  70  S.  W.  734. 
In  the  case  of  Chattanooga  Light  &  P.  Co. 
V.  Hodges,  109  Tenn.  331,  60  L.R.A.  469,  97 
Am.  St.  Rep.  844,  70  S.  W.  616,  the  injury 
resulted  from  "an  act  committed  by  the 
injured  party  so  obviously  fraught  with  per- 
il as  should  be  sufficient  to  deter  one  of  rea- 
sonable intelligence."  The  court,  while  re- 
versing the  judgment  against  the  defendant, 
said:  "The  rule  has  been  extended  so  as  to 
give  the  party  injured  redress  where  his 
effort  to  save  property  has  been  such  as  a 
reasonably  prudent  man  would  have  made 
under  simlar  circumstances."  The  cases 
which  sustain  the  position  of  the  appellant 
we  think  are  wrong  in  principle  and  opposed 
to  the  weight  of  authority.  One  whose 
property  is  exposed  to  danger  by  another's 
negligence  is  bound  to  make  such  effort  as 
an  ordinarily  prudent  person  would  to  save 
it  or  prevent  damages  to  it.  If  in  so  doing, 
and  while  exercising  such  care  for  his  safety 
as  is  reasonable  and  prudent  under  the  cir- 
cumstances, he  is  injured  as  a  result  of  the 
negligence  against  the  effect  of  which  he  is 
seeking  to  protect  his  property,  the  wrong- 
doer whose  negligence  is  the  occasion  of  the 
injury  must  respond  for  the  damages.  It 
is  not  just  that  the  loss  should  fall  on  the 
innocent  victim.  We  regard  this  as  the 
result  of  the  authorities  which  we  have 
been  able  to  examine,  aside  from  the  two 
above  mentioned  as  sustaining  the  position 
of  appellant.  Berg  v.  Great  Northern  R. 
Co.  70  Minn.  272,  08  Am.  St.  Rep.  524,  73 
N.  W.  648;  Liming  v.  Illinois  C.  R.  Co.  81 
Iowa.  246,  47  N.  W.  66;  Glanz  v.  Chicago, 
M.  &  St.  P.  R.  Co.  119  Iowa,  611,  93  N.  W. 
575;  Wasmer  v.  Delaware,  L.  &,  W.  R.  Co. 
16  L.RA.(N.S.) 


80  N.  Y.  212,  36  Am.  Rep.  608;  Page  v. 
Bucksport,  64  Me.  61,  18  Am.  Rep.  239. 

The  declaration  was  sufficient  to  support 
the  judgment.  There  was  evidence  tending 
to  show  that  appellant  had  allowed  dry 
grass  and  weeds  to  accumulate  upon  its 
right  of  way;  that  the  fire  started  in  such 
grass  and  weeds,  and  spread  to  the  deceased's 
premises,  immediately  after  the  passage  of  a 
gravel  train  of  appellant;  that  the  deceased 
commenced  to  rake  the  grass  and  leaves  on 
her  lot  and  near  her  house,  and,  while  doing 
so,  her  clothes  caught  fire;  that  the  fire 
was  started  by  the  negligence  of  appellant; 
and  that  the  deceased  exercised  ordinary 
care,  under  the  circumstances,  for  her  own 
safety.  In  this  condition  of  the  record,  the 
judgment  of  the  appellate  court  is  final  as  to 
the  facts. 

Appellant  insists  that,  if  the  deceased  was 
not  guilty  of  contributory  negligence,  she 
was  injured  aa  the  result  of  a  pure  accident. 
But  the  law  is  well  settled  in  this  state  that 
a  defendant  is  liable  for  an  injury  caused 
to  one  using  due  care  for  his  personal  safety 
by  the  defendant's  negligence  concurring 
with  an  accident  without  which  the  injury 
would  not  have  occurred.  Rock  Falls  v. 
Wells,  169  IlL  224,  48  N.  E.  440;  Joliet  v. 
Shufeldt,  144  III.  403,  18  L.R.A.  760,  36  Am. 
St.  Rep.  463,  32  N.  E.  969;  Carterville  v. 
Cook,  129  III.  152,  4  L.R-A.  721,  16  Am.  St. 
Rep.  248,  22  N.  E.  14;  Armour  v.  Golkowska, 
202  111.  144,  66  N.  E.  1037. 

We  find  no  error  in  the  record,  and  th« 
judgment  will  be  affirmed. 


IOWA  SUPREME  COURT. 

SAMUEL  McCULLOUGH,  Appt., 

V. 

AMANDA  CONNELLY. 


KATE  FINNERAN,  Intervener. 
(—Iowa,  — ,  114  N.  W.  301.) 

Res  Judicata  —  Intervention. 

1.  The  facts  that  the  name  of  an  interven- 
er claiming  under  the  original  defendant  is 
inserted  in  the  caption  of  a  default  decree 
against  the  latter  in  favor  of  the  plaintiff, 
and  that  the  decree  runs  against  all  persona 
claiming  tinder  the  defendant,  will  not  sup- 
port a  plea  of  former  adjudication  and  es- 
toppel as  against  the  intervener,  where  the 
decree  does  not  adjudge  the  intervener  to  be 
in  default,  and  does  not  show  that  a  hear- 
ing was  had  on  the  merits  of  the  interven- 

Note.  —  A  search  has  disclosed  no  other 
case  in  which  the  effect  of  a  default  judg- 
ment against  the  defendant  upon  the  rights 
of  an  intervener  claiming  under  him  has 
been  decided. 
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tion  petition,  and  does  not  appear  to  run 
against  the  intervener,  by  name  or  necessary 
implication;  and  wiiere  the  real  issue  in  the 
case  lies  between  the  plaintifiT  and  the  inter- 
vener. 
Vendor  —  bona  fide  porchaser. 

2.  A  bona  fide  purchaser  for  value  with- 
out notice  may  have  her  title  quieted  against 
one  who  has  a  prior  contract  of  purchase 
executed  by  one  assuming  without  authority 
to  act  for  the  vendor. 

(December  16,  1907.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
District  Court  for  Crawford  County  in 
favor  of  intervener  in  an  action  brought  to 
compel  specific  performance  of  a  contract  to 
convey  real  estate.    Affirmed. 

A  decision  was  reached  and  opinion  hand- 
ed down  in  this  case  on  April  4,  1906,  but, 
a  petition  for  rehearing  having  been  filed, 
the  court  withdrew  the  opinion  then  handed 
down,  and  substituted  therefor  the  opinion 
printed  herewith. 

The  facts  are  stated  in  the  opinion. 

Messrs.  SaIIng«r  ft  Korte  and  George 
A.  Richardson  for  appellant. 

Messrs.  Conner  ft  Lially,  for  appellee: 

A  former  judgment  or  decree  relied  upon 
as  a  bar  to  an  action  must  show  that  the 
particular  matter  in  controversy  and  sought 
to  be  concluded  was  necessarily  tried  and 
determined  in  the  former  action. 

Goodenow  v.  Litchfield,  69  Iowa,  226,  9 
N.  W.  107,  13  N.  W.  88;  Haight  v.  Keokuk, 
4  Iowa,  199 ;  Delany  v.  Reade,  4  Iowa,  292 ; 
Shirland  v.  Union  Nat.  Bank,  66  Iowa,  96. 
21  N.  W.  200;  King  v.  Chase,  16  N.  H.  9, 
41  Am.  Dec.  675;  Hahn  v.  Miller,  68  Iowa, 
746,  28  N.  W.  61;  Griffith  v.  Fields,  106 
Iowa,  362,  75  N.  W.  325;  Griffin  v.  Sey- 
mour, 15  Iowa,  32,  83  Am.  Dec.  396;  Keater 
V.  Hock,  16  Iowa,  23;  Eckert  v.  Picket,  69 
Iowa,  646,  13  N.  W.  708. 

To  be  a  bar,  a  judgment  must  be  between 
the  same  parties,  and  must  equally  bind 
both  parties  in  a  case  in  which  the  estoppel 
is  claimed. 

Myers  v.  Johnson  County,  14  Iowa,  48; 
McDonald  v.  Gregory,  41  Iowa,  613;  Gard- 
ner V.  Jaques,  42  Iowa,  577 ;  Lindley  v.  Snell, 
80  Iowa,  103,  46  N.  W.  726;  Hawk  v.  Evans, 
76  Iowa,  593,  14  Am.  St.  Rep.  247,  41  N.  W. 
368;  Goodnow  v.  Litchfield,  63  Iowa,  276, 
19  N.  W.  226. 

On  default  against  defendant,  the  decree 
can  go  no  further  than  the  prayer. 

Sache  v.  Wallace,  101  Minn.  169,  11  IaR. 
A.(N.S.)  803,  118  Am.  St.  Rep.  612,  112 
N.  W.  386. 

A  judgment  for  relief  beyond  the  issues 
unauthorized  is  "not  within  the  power  of 
the  court." 

Boogher  v.  Fraiier,  99  Mo.  326,  12  S.  W. 
16  L.RA.(N.S.) 


885;  People  use  of  Sexton  v.  Seelye.  146 
111.  189,  32  N.  E.  458;  Belford  v.  Wood- 
ward, 158  111.  122,  29  L.R.A.  593,  41  N.  E. 
1097;  Spoors  v.  Coen,  44  Ohio  St.  497,  9 
N.  E.  132;  Sache  v.  Wallace,  supra;  Fin- 
ley  V.  Cathcart,  149  Ind.  470,  63  Am.  St. 
Rep.  292,  48  N.  E.  586,  49  N.  E.  381;  Voree 
V.  Page,  28  Neb.  294,  44  N.  W.  462. 
On  petition  for  rehearing. 

A  judgment  of  a  court  upon  a  subject 
within  its  general  jurisdiction,  but  which 
is  not  brought  before  it  by  any  statement 
or  claim  of  the  parties,  and  is  foreign  to  the 
issues  submitted  for  its  determination,  is  m, 
nullity. 

Lincoln  Nat.  Bank  v.  Virgin,  36  Neb.  735. 
38  Am.  St.  Rep.  747,  65  N.  W.  218;  New- 
man y.  Bullock,  23  Colo.  222,  47  Pac.  379 ; 
McFadden  v.  Ross,  108  Ind.  616,  8  N.  K. 
161 ;  Spoors  V.  Coen,  44  Ohio  St.  497,  9  N. 
E.  132. 

A  decree  in  equity  which  is  entirely  aside 
of  the  issue  in  the  record  is  invalid,  and 
will  be  treated  as  a  nullity,  even  in  a  col- 
lateral proceeding. 

Vorce  V.  Page,  28  Neb.  294,  44  N.  W.  452; 
Sache  v.  Wallace,  101  Minn.  169,  11  L.R.A. 
(N.S.)  803,  118  Am.  St.  Rep.  612,  112  X. 
W.  386;  Munday  v.  Vail,  34  N.  J.  L.  418; 
Reynolds  v.  Stockton,  140  U.  S.  254,  35  I^ 
ed.  464,  11  Sup.  Ct.  Rep.  773. 

Bishop,  J.,  delivered  the  opinion  of  the 
court: 

The  real  estate  in  question  consists  of  a 
40-acre  tract  situated  in  Crtfwford  eotinty: 
and,  on  May  6,  1901,  the  same  was  owned 
by  the  defendant,  Amanda  Connelly.  Plain- 
ti£F'8  action  is  based  on  a  contract  in  writ- 
ing for  the  sale  of  said  real  estate  executed 
in  the  name  of  the  defendant  by  one  Jack- 
son, agent.  The  writing  is  dated  May  6. 
1901,  and  recites  payment  of  the  considera- 
tion in  full,  and  provides  that  deed  of  con- 
veyance shall  be  made  on  request  and  sur- 
render of  the  contract.  Such  writing  was 
not  made  a  matter  of  record.  In  November 
defendant,  acting  in  person,  contracted  ia 
writing  to  sell  said  real  estate  to  inter- 
vener, and,  December  9,  1901,  conveyanee 
thereof  was  made  to  intervener  by  warranty 
deed,  and  the  consideration  money  was  then 
paid  in  full.  The  deed  thus  made  was  re- 
corded December  11,  1901.  The  action  was 
commenced  December  31,  1901.  Plaintiff  al- 
lies his  request  for  a  deed  and  the  refusal 
of  defendant  to  comply  therewith.  It  ia 
the  prayer  of  his  petition  that  he  have  an 
order  for  the  execution  of  a  deed;  and,  if 
defendant  fails  to  comply,  that  he  have  a 
decree  esUblishing  his  title.  On  February 
1.  1902,  Kate  Finneran  filed  her  petition 
of  intervention,  asserting  her  ownership  of 
the   land  under  the  deed  made  to  her  by 


Digitized  by 


Google 


1907. 


McCULLOUGH  v.  CONNELLY. 


825 


defendant  as  above  stated;  that  8he  bought 
the  land  in  good  faith,  paying  full  value, 
and  without  knowledge  of  any  claim  thereto 
on  the  part  of  plaintiff.  She  prays  that  her 
title  be  quieted  as  against  botii  plaintiff 
and  defendant,  and  for  general  equitable  re- 
lief. Plaintiff  answered  the  petition  of  in- 
tervention, admitting  the  purchase  of  the 
property  by  intervener  and  the  conveyance 
to  her  by  defendant,  admitting  that  he 
(plaintiff)  claims  an  interest  in  the  prop- 
erty and  denying  all  other  allegations.  The 
prayer  is  that  his  title  be  quieted  as  against 
intervener.  The  cause  was  brought  on  for 
trial  as  between-  plaintiff  and  intervener  on 
December  21,  1902.  On  the  second  day  of 
the  trial  plaintiff  amended  his  answer  to 
the  petition  of  intervention,  setting  up  that, 
on  October  24,  1902,  there  was  rendered 
and  entered  by  said  court  a  judgment  and 
decree  in  said  cause  as  follows: 

"In  the  District  Court  in  and  for  Crawford 

County,  Iowa. 

"Samuel  McCullough,  Plaintiff, 

V. 

Amanda  Connelly,  Defendant. 

(Kate  Finneran,  Intervener.) 

"Decree. 

"On  the  22d  day  of  April,  A.  D.  1902,  de- 
fault herein  was  entered  upon  due  and  per- 
sonal service  made  on  the  defendant,  Aman- 
da Connelly,  and  entered  against  said  de- 
fendant; and,  the  said  cause  now  coming  on 
for  final  hearing  as  against  said  defendant, 
and  upon  the  said  default,  the  court,  being 
fully  advised  in  the  premises,  orders,  ad- 
judges, and  decrees  that  the  equities  are 
with  the  plaintiff;  that  the  allegations  of 
his  petition  are  sustained  by  the  proof.  And 
it  is  further  ordered,  therefore,  that  the 
said  defendant,  Amanda  Connelly,  execute  a 
warranty  deed  to  this  plaintiff,  conveying  to 
him  the  land  described  in  said  petition; 
that  she  execute  the  said  deed  within  thirty 
days  from  the  actual  entry  of  record  of  this 
decree;  and  that,  failing  to  do  so,  said  plain- 
tiff is  decreed  to  have  title  in  him  to  the 
said  land ;  and  that  said  defendant,  Amanda 
Connelly,  and  all  persona  claiming  by, 
through,  or  under  her,  be  forever  barred  and 
estopped  from  having  or  claiming  any  right, 
title,  or  interest  in  and  to  said  lands  ad- 
verse to  this  plaintiff. 

"Done  in  open  court  October  24,  1902. 

"[Signed]  S.  M.  Elwood,  Judge. 

"That,  by  reason  of  the  rendition  of  said 
decree,  all  matters  in  controversy  between 
plaintiff  and  intervener  have  been  fully  ad- 
judicated. .  .  .  That,  by  reason  of  the 
premises,  intervener  is  now  estopped  to  ques- 
tion the  title  of  plaintiff  to  the  land  in  con- 
16  L.R.A.(N.S.) 


troversy.  Wherefore  plaintiff  prays  as  be- 
fore." 

To  this  amendment  the  intervener  filed 
reply,  in  effect  a  general  denial,  in  which 
she  denied  that  the  decree  so  pleaded  was  of 
any  force  or  effect  as  against  her. 

Appellant  seeks  a  reversal  of  the  decree 
appealed  from,  on  two  grounds:  (1)  That 
the  plea  of  adjudication  and  estoppel  was 
good  and  should  have  been  sustained;  (2) 
that  the  decree  is  not  sustained  by,  and  is 
contrary  to,  the  evidence. 

Considering  the  first  ground,  it  is  no  part 
of  appellant's  contention  that  intervener,  in 
person  or  by  her  counsel,  had  actual  knowl- 
edge of  the  entry  of  the  default  decree  prior 
to  the  time  it  was  pleaded  as  against  her 
by  plaintiff.  The  question  presented,  then, 
is  whether  the  decree  was  one  which,  upon 
being  entered,  became  binding  upcm  inter- 
vener as  an  adjudication  of  her  rights  as 
declared  upon  in  her  petition.  This  ques- 
tion is  ruled,  on  principle  at  least,  as  we 
think,  by  the  case  of  Kern  v.  Wilson,  82 
Iowa,  407,  48  N.  W.  919,  unless  it  must  be 
said  that  the  appearance  of  the  phrase  in 
the  decree,  "and  all  persons  claiming  by, 
through,  or  under  her,"  has  effect  to  forbid 
application  of  the  rule  of  that  case.  In  that 
case  the  controversy  was  over  a  stock  of 
goods.  Plaintiff's  claim  to  the  stock  was 
based  upon  a  chattel  mortgage  executed  to 
him  by  one  Dwyer,  the  owner;  whereas,  de- 
fendant, as  sheriff,  claimed  the  same  under 
levy  of  a  writ  of  attachment  in  favor  of  01- 
ney  &  McDaid,  and  'against  said  Dwyer. 
Defendant  pleaded  a  former  adjudication  as 
against  plaintiff,  and,  in  support  thereof 
brought  forward  the  files  and  records  in  a 
case  of  Olney  &  McDaid  v.  Dwyer,  from 
which  it  was  ^made  to  appear  that  therein 
an  attachment  had  been  issued  and  levied 
upon  the  goods  in  question;  that  plaintiff 
in  this  action,  Kern,  had  intervened  in  that 
action,  claiming  the  goods  by  virtue  of  his 
mortgage;  further,  it  was  made  to  appear 
that  Dwyer  defaulted,  and  that  judgment 
was  entered  against  him,  with  an  order  for 
the  sale  of  the  attached  property  under 
special  execution  to  satisfy  such  judgment. 
Quoting  now  from  the  opinion :  "It  does  not 
appear  that  any  proceedings  whatever  were 
had  upon  the  plaintiff's  petiticMi  of  inter- 
vention, or  that  his  claim  to  the  property 
was  in  any  wise  considered  or  adjudicated. 
.  .  .  It  is  evident  from  these  records  [in 
the  former  case]  that  there  was  no  decision 
upon  the  merits  of  the  respective  claims  of 
these  parties  to  the  property  in  question." 
And  the  plea  of  former  adjudication  was 
accordingly  held'  to  be  unavailing.  That  a 
former  judgment  will  not  operate  as  a  bar 
unless  the  proceedings  leading  up  to  such 
judgment   "involved  or   afforded   full   legal 
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opportunity  for  an  investigation  and  de- 
termination of  the  merits  of  the  suit,"  is 
well  settled  in  the  law  on  the  subject.  23 
Cyc.  Law  &  Proc.  p.  1311,  citing  in  the  note 
among  other  cases  the  following  from  this 
court:  Randolph  v.  Cottage  Hospital  (Iowa) 
103  N.  W.  157;  The  Telegraph  v.  Lee,  12S 
Iowa,  17,  98  N.  W.  364;  Corwin  v.  Wal- 
lace, 17  Iowa,  374;  Griffin  v.  Seymour,  15 
Iowa,  30,  83  Am.  Dec.  396;  Delany  t. 
Reade,  4  Iowa,  202.  Considering  the  phrase 
appearing  in  the  decree  quoted  by  us  above, 
on  no  view,  as  we  think,  can  it  be  given  ef- 
fect to  control  the  situation,  and  take  the 
case  out  of  the  rule  of  Kern  v.  Wilson.  In 
that  case  the  judgment  ordered  a  sale  of  the 
property  there  in  question  to  satisfy  the 
amount  found  due  plaintiff;  thus,  on  its 
face,  apparently  making  complete  an  ef- 
fectual disposition  of  the  property  without 
any  regard  for  the  rights  of  the  intervening 
mortgagee.  Here  the  decree — given  con- 
struction most  favorable  to  the  claim  of 
appellant — assumes  to  cut  off  intervener 
without  naming  her  as  one  claiming  through 
and  under  Mrs.  Connelly,  from  any  rights 
in  the  property  in  controversy.  The  prin- 
ciple applicable  to  the  one  situation  is  equal- 
ly applicable  to  the  other.  But,  aside  from 
this,  it  is  fundamental  doctrine  that  no  one 
against  whom  a  decree  is  sought  to  be  en- 
forced is  forbidden  to  question  the  validity 
and  binding  force  thereof  unless  regularly 
a  party  thereto.  And,  as  we  think,  inter- 
vener was  not  a  party  to  the  default  decree 
pleaded  by  defendant,  nor  does  such  decree 
in  any  fair  sense  purport  to  adjudicate  any 
matter  presented  by  her  petition.  Analyz- 
ing the  situation,  we  have  plaintiff  demand- 
ing as  against  defendants  specific  perform- 
ance. He  did  not  make  Mrs.  Finneran  to 
whom  the  legal  title  to  the  property  had 
passed,  a  party.  Mrs.  Finneran  appeared 
as  an  intervener,  and  exhibited  her  title  to 
the  property, — acquired,  as  alleged  by  her, 
without  knowledge  of  any  right  or  claim 
of  right  on  the  part  of  plaintiff, — and,  in 
virtue  thereof,  she  denied  that  plaintiff  was 
entitled  to  a  decree  which  should  have  ef- 
fect to  work  disturbance  in  her  title,  or 
cast  a  cloud  thereon.  If  defendant  was 
made  a  party  to  the  intervention  by  service 
of  notice,  the  fact  does  not  appear.  In  any 
«vent  she  did  not  appear  to  the  petition, 
And  she  allowed  plaintiff's  petition  to  go 
unanswered.  From  this  it  becomes  perfectly 
apparent  that  the  only  ground  open  to  con- 
troversy lay  between  plaintiff  and  inter- 
vener. In  suffering  default,  defendant  made 
confession  that  she  had  no  further  interest 
in  the  propert}-;  and  it  does  not  matter 
that  in  strictness  this  confession  was  in  fa- 
vor of  plaintiff.  As  intervener  held  a  re- 
corded deed  from  her,  and,  as  she  had  done 
15  L.RA.(N.S.) 


nothing  to  repudiate  such  deed,  or  bring 
the  same  into  question,  there  was  no  room 
for  controversy  between  them,  and  she  was 
in  no  sense  necessary  to  intervener's  action. 
Intervention  in  such  cases  is  permitted  on 
the  theory  that  the  rights  of  all  parties 
claiming  an  interest  in  the  property  should 
be  settled  in  one  action.  Here  intervener 
came  in  to  assert  her  paramount  Utle, 
and  beyond  this  she  did  not  involve  herself 
in  the  issue  tendered  as  against  defendant 
by  the  petition  of  plaintiff.  She  stood  upon 
her  own  ground,  and  could  interfere  in  the 
action  only  so  far  as  to  prove  her  own 
right  to  the  property.  17  Am.  &  Eng.  Enc. 
Law,  p.  185.  It  is  not  possible,  therefore, 
for  plaintiff,  acting  collusively  with  defend- 
ant, or  taking  advantage  of  the  failure  of 
defendant  to  appear  and  answer,  and  act- 
ing on  his  own  motion,  to  proceed  to  a  de- 
cree which  should  have  effect  to  cut  off  the 
right  pleaded  by  her.  Nothing  short  of  a 
decree  in  which  the  merits  of  her  petition 
were  considered  and  concluded  could  bind 
her.  Until  the  entry  of  such  decree,  it  was 
her  right  to  abandon  her  claim  and  with- 
draw from  the  action,  and,  should  she  elect 
to  do  this,  any  decree  entered  in  favor  of 
plaintiff  against  defendant  would  not  be  con- 
clusive on  her.  Wilson  v.  Trowbridge,  71 
Iowa,  346,  32  N.  W.  373;  William  Peering 
&  Co.  V.  Richardson-Kimball  Co.  109  CaL 
73,  41  Pac.  801;  Guthrie  v.  Pierson  (Tex. 
Civ.  App.)  36  S.  W.  406;  23  Cyc.  Law  k 
Proc.  p.  1249.  This  being  true,  it  cannot  be 
considered  that  the  court,  in  entering  the 
default  decree,  intended  to  go  farther  than  to 
conclude  the  defendant  thereby.  To  say  oth- 
erwise would  be  to  convict  the  court  of  con- 
scious judicial  wrongdoing.  And  this  is  so 
because  enough  appears  to  make  it  clear  that 
the  court  was  apprised  of  the  filing  of  the 
petition  of  intervention  and  knew  that  the  ' 
issue  joined  thereon  had  not  been  heard  and 
determined.  Moreover,  the  decree  of  a  court 
of  equity,  like  any  other  matter  of  writing, 
is  to  be  given  construction  in  the  light  of 
the  circumstances  appearing  of  record  under 
which  it  was  entered.  It  "will  be  construed 
and  restricted  in  accordance  with  the  plead- 
ings, and  even  with  reference  to  other  parts 
of  the  record."  16  Cyc.  Law  &  Proc.  p.  498, 
and  cases  in  note. 

And  from  this  it  follows  that  it  will  not 
be  given  construction  such  as  to  result  in  a 
positive  wrong — evidently  not  within  con- 
templation— whenever  such  result  is  pos- 
sible to  be  avoided.  It  is  of  no  significance 
that  the  name  of  intervener  was  inserted  in 
the  caption  of  the  default  decree.  She  was 
not  therein  adjudged  to  be  in  default,  nor  is 
it  recited,  in  terms  or  inferentially,  that 
hearing  had  been  had  on  her  petition,  or  the 
merits  thereof  considered.     And  the  decree 
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does  not  purport  to  run  as  against  her  by 
name,  or  by  necessary  implication.  What- 
ever meaning  might  attach  to  the  use  of  the 
expression  "and  all  persons,"  etc.,  appearing 
under  other  circumstances,  as  between  plain- 
tiff and  intervener,  under  the  circumstances 
here  appearing,  it  is  not  imperatively  re- 
quired that  we  ascribe  to  the  court  an  in- 
tention to  include  intervener  within  the 
meaning  thereof  as  used  in  the  default  de- 
cree. Quite  the  opposite  is  dictated  by  every 
consideration  of  equity,  and  this  we  hold 
must  control.  It  follows  that,  in  rejecting 
the  plea  of  adjudication  and  estoppel,  the 
court  below  committed  no  error.  This  con- 
clusion does  not  run  counter  to  the  cases  of 
Devin  v.  Ottumwa,  63  Iowa,  461,  6  N.  W. 
652,  and  Be  Anderson,  126  Iowa,  670,  101 
N.  W.  510,  as  counsel  for  appellant  seem 
to  think.  As  we  read  them  those  cases  are 
not  in  point. 

On  the  merits  of  the  controversy,  the  de- 
cree appealed  from  was  correct,  and  should 
be  approved.  The  evidence  made  it  clear 
that  Jackson,  who  assumed  to  act  as  agent 
for  defendant,  and  who  executed  the  con- 
tract in  her  name  on  which  plaintiiT  relies, 
had  no  authority  whatever  to  so  act.  More- 
over, as  we  have  seen,  intervener  had  no 
Icnowledge  at  the  time  she  took  her  deed 
of  such  outstanding  contract. 

Affirmed. 

Petition  for  second  rehearing  denied  March 
16,  1908. 


liOUISIANA  SUPREME  COURT. 

JACX)B  GORDON 

T. 

MECHANICS'  &  TRADERS'  INSURANCE 
COMPANY. 

(120  La.  441,  45  So.  384.) 

Insurance  —  bankruptcy  —  effect. 

A  fire-insurance  policy  contained  the  fol- 
lowing stipulation:  "The  entire  policy,  un- 
less otherwise  provided  by  agreement  herein 
indorsed  or  added  hereto,  shall  be  void 
.  .  .  if  the  interest  of  the  insured  be  oth- 
er than  unconditional  and  sole  ownership,  . 
.  .  or  if  any  change  other  than  by  death  of 
an  assured  takes  place  in  the  interest,  title, 
or  possession  of  the  subject  of  insurance, 
whether  by  legal  process  or  judgment,  or  by 
voluntary  act  of  the  assured,  or  otherwise, 
<>r  if  this  policy  be  assigned  before  a  loss." 
On  Februarj-  1,  1905,  the  assured  filed  a  pe- 
tition in  the  United  States  district  court 
for  the  pastern  district  of  Kentucky  in  vol- 
untary bankruptcy,  and,  on  the  same  day. 
he  was  adjudged  a  bankrupt.    On  February 

Ileadnote  bv  Nicholls,  J. 
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2d  the  stock  of  merchandise  insured  was  (at 
Ruatoir,  Louisiana)  destroyed  by  fire.  On 
February  3d  a  receiver  was  appointed,  and, 
on  February  15th,  the  same  person  was  ap- 
pointed as  trustee,  and  qualified  as  such. 
On  May  13th  the  district  court  confirmed  a 
composition  which  had  lieen  entered  into  be- 
tween the  bankrupt  and  his  creditors.  The 
assured  thereafter  sued  the  insurance  com- 
pany, which  pleaded  that  the  policy  had  be- 
come void  by  reason  of  the  proceedings  in 
bankruptcy.  The  court  rendered  judgment  in 
favor  of  the  plaintiff,  and  the  correctness  of 
that  judgment  has  been  brought  up  for  re- 
view. 

Held,  the  judgment  is  correct  and  is  af- 
firmed. The  property  insured  was  destroyed 
before  either  a  receiver  or  a  trustee  was  ap- 
pointed. In  the  interim  between  the  adjudi- 
cation in  bankruptcy  and  the  appointment 
and  qualification  of  the  trustee,  the  title  to 
the  property  with  the  incidents  of  interest 
and  possession  continued  in  the  bankrupt. 
When  the  trustee  was  appointed  there  was 
no  property  in  existence  to  which  the  title 
in  the  trustee  could  vest.  The  trustee  of  a 
bankrupt  is  not  obliged  to  accept  title  to 
the  property  surrendered  by  the  bankrupt, 
if  to  do  so  would  not  benefit  the  creditors, 
or  would  prejudice  them.  The  creditors 
deemed  it  to  their  interest  to  make  a  com- 
position with  the  bankrupt,  and  depend  upon 
his  personal  obligation  to  them ;  and  did  so. 
The  court  confirmed  the  composition.  The 
composition  did  away  with  the  effect  of  the 
bankruptcy  proceedings,  and  the  assured  had 
the  right  to  sue  on  the  policy  with  his  rights 
intact. 

(December  16,  1907.) 


Caae  Vote.  —  Effect  of  bankruptcy  or 
insolvency  proceedings,  or  aaaign- 
ment  for  benefit  of  creditors,  on  fire 
insurance. 

The  weight  of  authority,  In  harmony  with 
GoBDON  V.  Mechanics'  &  T.  Ins.  Co.,  sus- 
tains the  doctrine  that  voluntary  or  involun- 
tary bankruptcy  proceedings  will  not  vio- 
late a  condition  of  a  policy  of  fire  insurance 
against  the  sale  or  transfer  of  insured  prop- 
erty, if  loss  occurs  prior  to  the  appointment 
of  an  assignee  or  trustee  in  bankruptcy,  as 
the  bankrupt's  title  to  the  insured  property 
is  not  devested  until  such  appointment  is 
made;  but  the  contrary  has  been  held,  with 
one  exception,  where  a  loss  occurs  after  the 
appointment  and  qualification  of  an  assignee 
or  trustee;  and  it  is  generally  held  that  an 
assignment  by  the  insured  for  the  benefit  of 
creditors  will,  under  such  conditions  of  a 
policy,  amount  to  a  sale  or  conveyance  which 
will  avoid  the  policy. 

The  first  branch  of  the  above  rule  is  sus- 
tained by  Fuller  v.  New  York  F.  Ins.  Co. 
184  Mass.  12,  67  N.  E.  879,  holding  that  a 
condition  in  the  Massachusetts  form,  de- 
claring the  policy  void  if  the  insured  prop- 
erty be  sold  without  the  consent  of  the  com- 
pany, is  not  violated  where  loss  occurs  after 
the   insured's  adjudication  as  a  voluntary 
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CERTIORARI  to  the  Court  of  Appeals  of 
the  Parish  of  Lincoln  to  review  a  judg- 
ment aJGBrming  a  judgment  of  the  Judicial 
District  Court  in  plaintiff's  favor  in  an  ac- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  a  fire-insurance  policy.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Parkerson,  Brnenn,  &  Brca- 
zeale,  with  Messrs.  Price,  Roberts,  & 
Warren,  for  applicant. 

Messrs.  Clayton  &  Hawthorn,  for  re- 
spondent : 

To  work  a  forfeiture,  dispossession  of  the 
insured  is  necessary. 

McClelland  v.  Greenwich  Ins.  Co.  107  La. 
124,  31  So.  691;  Herman  Bros.  t.  Katz 
Bros.  101  Tenn.  118,  41  L.R.A.  700,  47  S. 


W.  80;  Walradt  v.  Phoenix  Ins.  Co,  136  X. 
Y.  375,  32  Am.  St.  Rep.  762,  32  X.  E.  IOCS; 
Germania  F.  Ins.  Co.  v.  Home  Ins.  Co.  144 
N.  Y.  195,  26  L.R.A.  591,  43  Am.  St.  Rep. 
749,  39  N.  E.  77 ;  Wood  v.  American  F.  Tns, 
Co.  149  N.  Y.  382,  52  Am.  St.  Rep.  733,  44 
N.  E.  80. 

The  bankruptcy  proceedings  were  not  suf- 
ficient. 

Fuller  T.  Jameson,  98  App.  Div.  53.  90 
N.  Y.  Supp.  466;  Fuller  v.  New  York  F. 
Ins.  Co.  184  Mass.  12,  67  N.  E.  879;  13  Am. 
&  Eng.  Enc.  Law,  pp.  187,  242. 

Nlcholls,    J.,    delivered    the    opinion    of 
the  court: 
This  case  was  tried  and  decided  in   the 


bankrupt  and  the  appointment  of  a  receiver, 
but  before  the  appointment  of  a  trustee. 

The  same  position  was  taken  in  Fuller  v. 
Jameson,  98  App.  Div.  53.  90  N.  Y.  Supp. 
456,  Affirmed  without  opinion  in  184  X.  Y, 
605,  77  N.  E.  1187,  an  action  growing  out 
of  the  same  loss  as  that  in  the  last  case, 
under  a  policy  in  the  New  York  standard 
form,  the  condition  of  which  was  that  the 
policy  shall  be  void  if  any  change,  other  than 
by  death  of  the  insured,  takes  place  in  the 
"interest,  title,  or  possession,  .  .  . 
whether  by  legal  process  or  judgment,  or  by 
voluntary  act  of  the  insured,  or  otherwise." 
In  the  Massachusetts's  case,  as  already  indi- 
cated, it  was  assumed  that  a  receiver  was 
duly  appointed  before  the  fire,  whereas  in 
the  New  York  case  it  appeared  that  the  or- 
der appointing  a  receiver  was  not  made  un- 
til after  the  fire.  The  court  said  that  the 
result  was  not  aifected  by  the  provisions  of 
the  Federal  bankruptcy  act  of  1808,  that  the 
trustee,  upon  his  appointment,  shall  be  vest- 
ed, by  operation  of  law,  with  the  title  of  the 
bankrupt  as  of  the  date  of  the  adjudication 
in  bankruptcy,  since,  during  the  interim  be- 
tween the  adjudication  and  appointment,  the 
bankrupt,  and  no  one  else,  could  insure  the 
property;  and  remarked,  in  this  connection, 
that  a  change  in  the  title  or  possession  which 
will  render  the  policy  void  must  be  one  which 
will  enable  someone  else,  having  the  right 
and  title,  to  take  out  a  new  policy. 

The  second  branch  of  the  rule  above  stated, 
t,  e.,  that  the  condition  is  violated  by  the 
bankruptcy  of  the  insured  if  loss  occurs  after 
the  appointment  and  qualification  of  an  as- 
signee or  trustee,  on  the  ground  that  the  in- 
sured's title  to  the  insured  property!  is 
thereby  transferred  to  such  assignee  or  trus- 
tee, is  sustained  bv  Adams  v.  Rockingham 
Mut.  F.  Ins.  Co.  29  Me.  292,  holding  that 
the  voluntary  bankruptcy  of  the  insured, 
under  the  Federal  bankruptcy  act  of  1841, 
violated  a  provision  of  a  mutual  fire  insur- 
ance company's  charter,  that  the  alienation, 
by  sale  or  otherwise,  of  the  insured  prop- 
erty, should  avoid  the  policy. 

And  this  doctrine  was  applied  in  Perrv 
V.  I^rillard  F.  Ins.  Co.  61  N.  Y.  214.  10 
Am.  Rep.  272.  Affirming  6  Lans.  201,  hold- 
16  L.RA.(N.S.) 


ing  that  the  condition  of  a  policy  of  fire  in- 
surance that  it  should  be  void  if  the  insured 
property  be  "sold  or  transferred,  or  any 
change  take  place  in  title  or  pos^ssion. 
whether  by  legal  process  or  judicial  decree," 
was  violated  by  the  involuntary  bankruptcy 
of  the  insured  under  the  Federal  bankruptor 
act  of  1867,  the  insured  property  being  con- 
veyed by  the  register  in  bankruptcy  to  an 
assignee  before  the  loss  occurred. 

But  it  was  held  in  Starkweather  v.  Cleve- 
land Ins.  Co.  2  Abb.  (U.  S.)  67,  Fed.  Cas. 
No.  13,308,  that  an  assignment  by  the  regis- 
ter in  bankruptcy  of  insured  property,  as 
well  as  the  policy,  to  an  assignee  before  loss 
occurred,  did  not  violate  the  conditions  of 
the  policy  providing  that  it  shall  be  void  "if 
the  title  to  the  propertv  is  transferred  or 
changed,"  or  if  the  policy  is  assigned  with- 
out the  consent  of  the  insured;  the  decision 
being  based  upon  the  ground  that  such  con- 
dition related  only  to  voluntary  transfers 
by  the  insured;  and  that  the  insured  prop- 
erty, as  well  as  the  policy,  was  merely  taken 
from  the  insured  by  operation  of  law.  and 
placed  in  the  hands  of  the  assignee,  as  the 
agent  of  the  law,  to  sell  in  order  to  pay  the 
insured's  debts,  and,  until  sold,  the  title  re- 
mained in  the  latter.  The  court,  in  Perry  v. 
Lorillard  F.  Ins.  Co.,  supra,  while  stating 
that  its  decision  was  not  inconsistent  with 
that  of  the  Starkweather  Case,  as  the  condi- 
tions of  the  policy  under  consideration  in 
the  former  case  were  broader  than  those  in 
the  Starkweather  Case,  and  included  invol- 
untary bankruptcy  proceedings  within  its 
terms,  yet  said  that  it  did  not  agree  with 
the  holding  in  the  Starkweather  Case  that 
the  title  to  the  insured  property  did  not  vest 
in  the  assignee;  but,  on  the  contrary,  it 
thought  the  title,  and  not  the  mere  control 
thereof,  by  the  clear  and  unequivocal  lan- 
guage of  the  Federal  bankructcy  act  of  1867. 
was  vested  in  the  assignee  from  the  date  of 
the  commencement  of  the  bankruptcy  pro- 
ceedings. 

It  was  conceded  in  New  Kensington  Lum- 
ber Co.  v.  German  Ins.  Co.  35  Pa.  Super. 
Ct.  32.  that  voluntary  adjudiration  in  bank- 
ruptcy of  the  owner  of  insured  property,  the 
.same  day  a  policy  of  fire  insurance  was  is- 
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lower  court  upon  the  following  statement 
of  facts : 

( 1 )  That  the  defendant  issued  to  plaintiff 
its  policy  of  insurance  on  plaintilT's  stock  of 
good»  while  contained  in  the  one-story  frame 
building  with  shingle  roof  at  No.  409,  block 
P,  Sanborn's  map,  in  the  town  of  Ruston, 
Louisiana,  for  the  amount  of  $1,000  as  al- 
leged in  plaintiffs  petition,  which  policy  is 
lierewith  filed  and  marked  "Exhibit  A." 

(2)  The  plaintiff  began  to  place  his 
{;oods  in  the  said  store  building  on  or  about 
the  2d  day  of  September,  1904,  and  began 
business  as  soon  thereafter  as  his  goods 
could  be  placed  and  straightened;  that  it  is 
agreed  that  the  affidavit  of  plaintiff  hereto 
attached,  and  marked  "A,  1,"  shall  be  re- 
ceived in  evidence  without  objection  as  to 


form  or  manner  of  taking.  The  book  re- 
ferred to  in  said  affidavit  is  filed  herewith 
and  marked  "E.\hibit  B." 

(3)  That  plaintiff  from  time  to  time  en- 
tered into  a  book  kept  for  that  purpose  the 
invoices  for  all  the  merchandise  bought  aft- 
er opening  up  business  at  Ruston,  Louisiana, 
as  a  merchant ;  said  book  being  filed  here- 
with, and  marked  "Exhibit  C." 

(4)  That  said  plaintiff  kept  a  record  or 
account  of  his  daily  cash  sales  made  each 
day,  in  a  cash  book;  said  cash  book  being 
filed  herewitn  and  marked  "Exhibit  U." 

(5)  That,  on  February  1,  1905,  plaintiff 
filed  a  voluntary  petition  in  bankruptcy  in 
the  United  States  district  court  for  the  west- 
ern district  of  Kentucky,  in  the  city  of 
Louisville,  Kentucky,  and  on  said  petition 


sued,  was  such  a  change  of  ownership  as 
would  avoid  the  policy  under  the  plain  terms 
thereof,  notwithstanding  the  policy  was  pro- 
cured by,  paid  for,  and  was  payable  to,  a 
eontractor  who  was  constructing  the  insured 
building. 

And  so,  where  the  title  to  mortgaged  chat- 
tels, by  operation  of  law,  vests  in  the  mort- 
gagee, the  appointment  of  a  trustee  in  bank- 
ruptcy for  the  insured  does  not  violate  the 
conditions  that  the  policy  shall  be  void  "if 
the  property  insured  be  sold  or  transferred, 
■or  if  any  change  takes  place  in  the  title  or 
possession,  whether  by  legal  process  or  ju- 
dicial decree,  or  voluntary  transfer  or  con- 
veyance," where  the  loss,  if  any,  was  pay- 
able to  the  mortgagee.  The  basis  of  the  de- 
cision being  that,  as  the  title  to  the  insured 
chattels  was  not  in  the  insured,  it  was  not 
affected  by  the  bankruptcy  proceeding.  Ap- 
pleton  Iron  Co.  v.  British  American  Assur. 
Co.  46  Wis.  23,  1  N.  W.  9,  60  N.  W.  1100. 

The  doctrine  that  the  conditions  of  a  pol- 
icy of  fire  insurance  declaring  it  void  "if 
any  change,  other  than  by  the  death  of  the 
insured,  take  place  in  the  interest,  title,  or 
possession  of  the  subject  of  insurance,  . 
.  .  whether  by  legal  process  or  judgment, 
or  by  voluntary  act  of  the  insured  or  other- 
•wise,"  are  violated  by  a  statutory  assign- 
ment for  the  benefit  of  creditors,  where  the 
assignee  assumes  possession  of  the  insured 
property  before  loss  occurs,  upon  the  theory 
that  the  assignee  thereby  acquires  the  title 
to  such  property, — ^is  sustained  by  Milwau- 
kee Trust  Co.  V.  Lancashire  Ins.  Co.  95 
Wis.  192.  70  N.  W.  81 ;  Orr  v.  Hanover  F. 
Ins.  Co.  158  111.  149,  49  Am.  St.  Rep.  146, 
41  N.  E.  854,  Affirming  56  111.  App.  621 ;  and 
Gucnzburger  v.  Home  Ins.  Co.  3  Ohio  N. 
P.  140. 

And  this  doctrine  was  applied  in  Little 
V.  Eureka  Ins.  Co.  5  Ohio  Dec.  Reprint,  285, 
where  the  conditions  of  a  policy  were  that 
it  should  be  void  "in  the  case  of  any  trans- 
fer or  change  in  the  title  of  the  property" 
without  the  consent  of  the  company  indorsed 
on  the  policy. 

And  so  this  doctrine  was  applied  in  Young 
V.  Eagle  F.  Ins.  Co.  14  Gray,  150,  74  Am. 
Dec.  673.  holding  that  a  by-law  of  a  mutual 
15  L.RA.(N.S.) 


fire  insurance  company  declaring  that  a 
policy  shall  be  void  if  the  insured  property 
be  in  any  manner  alienated  without  written 
consent  of  the  company  is  violated  by  volun- 
tary insolvency  proceeding,  followed  by  the 
execution  of  a  deed  of  the  insured  property, 
by  the  proper  officer  of  the  court,  to  the  as- 
signee. 

So,  an  assignment  for  the  benefit  of  cred- 
itors, before  loss  occurs,  violates  the  char- 
ter provision  of  a  mutual  fire  insurance 
company  that  the  insurance  shall  be  void 
and  of  no  effect  if  the  insured  property  "be 
sold  or  conveyed  in  whole  or  in  part."  Haz- 
ard V.  Franklin  Mut.  F.  Ins.  Co.  7  R.  I. 
429. 

And  such  an  assignment  violates  the  con- 
dition of  a  policy  that  it  shall  be  void  "if 
the  realty  on  which  the  insured  building  is 
situated,  or  any  part  thereof,  be  sold  or 
transferred."  where  the  assignee  became 
vested  with  the  title  to  the  insured  prop- 
erty by  a  deed  which,  in  terms,  stated  that 
the  insured  "has  and  does  hereby  sell,  grant, 
convey,  transfer,  set  over,  and  assign"  his 
property  to  the  assignee.  Ohio  Farmers' 
Ins.  Co.  V.  Waters,  65  Ohio  St.  167,  61  N. 
E.  711. 

And,  as  such  deed  passes  the  title  and 
right  of  possession  to  the  assignee,  the  fact 
that  the  insured  remains  in  possession  of 
the  insured  property  until  its  destruction 
will  not  alter  the  effect  of  such  deed,  the  in- 
sured's possession  being  merely  at  suffer- 
ance.   Ibid. 

But  it  was  held  in  Phoenix  Ins.  Co.  v. 
Lawrence,  4  Met.  (Ky.)  9,  81  Am.  Dec. 
521,  that  an  as.signment  of  personalty  for 
the  benefit  of  creditors  did  not  violate  the 
condition  of  a  policy  rendering  it  void  if  any 
transfer  or  termination  of  the  interest  of 
insured,  by  sale  or  otherwise,  took  place 
without  the  written  consent  of  the  insurance 
company,  where  the  insured  remained  in  pos- 
session of  the  property  until  its  destruction. 
The  court  said  that  the  deed  of  assignment, 
conceding  it  to  have  been  delivered  to  and 
accepted  by  the  assignee,  did  not  terminate 
the  interest  of  the  insured  in  the  property, — 
the  creditors  not  having  executed  a  release 
of  their  claims;  therefore  he  was  as  much 
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on  said  date  said  plaintiff  was  adjudicated 
a  bankrupt.  Certified  copies  of  said  peti- 
tion and  said  decree  adjudicating  said  plain- 
tiff a  bankrupt  are  filed  herein,  and  marked 
"Exhibits  E  and  F." 

(6)  That,  on  February  2,  1905,  the  stock 
of  merchandise  belonpng  to  plaintiff  while 
situated  in  said  building  was  destroyed  by 
fire,  which  originated  in  the  building  occu- 
pied by  Freyer  &  Goldberg  adjoining  that 
occupied  by  plaintiff. 

(7)  That,  on  February  3,  1906,  George  L. 
Martin  was  appointed  and  qualified  as  re- 
ceiver of  the  plaintiff,  bankrupt,  and,  on 
February  16,  1905,  the  said  Martin  was  ap- 
pointed trustee,  and,  on  February  17,  1905, 
qualified  by  having  his  bond  approved.  Cer- 
tified copies  of  said  orders  and  decrees  being 
filed  herewith  and  marked  "£lxhibits  O,  H, 
I,  and  J." 


(8)  That,  on  May  13,  1905,  a  decree  was 
entered  by  the  judge  of  the  United  States 
district  court  for  the  western  district  of 
Kentucky,  confirming  a  composition  offered 
by  plaintiff  to  his  creditors;  said  decree  be- 
ing filed  herewith,  and  marked  "Exhibit  K." 

(9)  That  the  policy  sued  on  herein  is  and 
was  a  part  of  the  assets  of  the  plaintiff  in 
the  hands  of  the  trustee,  and  reconveyed  to 
plaintiff  by  the  trustee  by  virtue  of  the  de- 
cree of  confirmation  of  composition  above 
referred  to. 

( 10 )  That  the  stock  of  merchandise  named 
in  said  policy  and  insured  thereunder  was 
worth  at  least  $7,000  at  the  time  of  the  fire, 
and  that  the  total  concurrent  insurance,  in- 
cluding the  policy  sued  on  herein,  did  not 
exceed  $5,000. 

The  clause  of  the  policy  upon  which  the 
defendant  relies  reads  with  some  inappliea- 


interested  in  its  preservation,  so  that  it 
might  be  applied  to  the  satisfaction  of  his 
debts,  as  though  he  had  retained  the  legal 
title;  and,  notwithstanding  the  assignment, 
he  still  had  an  insurable  interest  therein. 

In  the  absence  of  any  conditions  to  the 
contrary,  a  policy  of  fire  insurance  will  not 
be  defeated  by  a  conveyance  of  the  insured 
property,  in  trust  for  the  payment  of  cred- 
itors, by  deed  providing  that  any  surplus 
remaining  should  be  paid  to  the  insured; 
and,  if  it  appears  that  there  was  property 
enough  conveyed  to  the  trustee  to  pay  all 
debts  and  leave  a  surplus,  the  insured  may 
recover  for  the  destruction  of  the  property. 
Lazarus  v.  Commonwealth  Ins.  Co.  5  Pick. 
76. 

But  it  was  held  in  Dadmun  Mfg.  Co.  v. 
Worcester  Mut.  F.  Ins.  Co.  11  Met.  429, 
that  a  deed  of  assignment  with  similar  con- 
ditions violated  the  by-laws  of  a  mutual  fire 
insurance  company  providing  that  "the  alien- 
ation, in  any  way,  of  any  property  insured 
by  this  company  shall  ipso  facto  make  void 
the  policy,  unless  notice  of  the  alienation 
is  given  to  the  secretary  and  an  assignment 
made  of  the  policy  to  the  new  owner  of  the 
property,"  where  the  assignee  took  posses- 
sion of  the  insured  property  and  sold  it  be- 
fore loss  occurred,  all  the  insured's  equita- 
ble interest  being  thereby  destroyed. 

A  general  assignment  of  property  to  an 
assignee  for  the  benefit  of  creditors,  made 
after  the  destruction  of  insured  property, 
violates  a  condition  of  a  policy  against  "any 
assignment,  transfer,  or  termination  of  the 
interest  of  the  insured  .  .  .  either  by 
sale  or  otherwise,  whether  prior  or  subse- 
quent to  .  .  .  loss  or  damage  without 
such  consent"  of  the  insurance  company. 
Dey  y.  Poughkeepsie  Mut.  Ins.  Co.  23  Barb. 
623. 

An  assignment  of  personalty  for  the  bene- 
fit of  creditors  does  not  carry  with  it,  as  an 
incident  thereto,  a  policy  of  fire  insurance 
thereon,  so  as  to  violate  the  conditions  of 
the  policy  rendering  it  void  if  the  interest 
of  the  insured  in  the  policy  be  assigned,  or 
"anv  transfer  or  termination  of  the  assured" 
15  Lr.A.(X.S.) 


occur,  by  sale  or  otherwise,  without  the 
written  consent  of  the  company.  People  v. 
Beigler.  Hill  &  B.  Supp.  133. 

The  discharge  of  an  insured,  in  voluntary 
insolvency  proceedings,  from  liability  on  a 
premium  note  given  for  a  policy  of  fire  in- 
surance in  a  mutual  insurance  company,  to 
be  paid  in  whole  or  in  part  as  call  should 
be  made  therefor,  destroys  the  mut\iality  of 
contract  between  the  parties  thereto,  so  as  to 
constitute,  also,  a  discharge  of  the  liability  of 
the  insurance  company  on  the  policy.  Rey- 
nolds V.  Mutual  F.  Ins.  Co.  34  Md.  280,  6 
Am.  Rep.  337. 

There  is  no  waiver  of  such  a  forfeiture  by 
reason  of  the  fact  that  the  insurance  com- 
pany received  payments  or  interest  on 
such  notes,  during  the  pendency  of  the  in- 
solvency proceedings,  where  it  did  not  have 
actual  notice  thereof.  Reynolds  v.  Mut.  F. 
Ins.  Co.  and  Hazard  v.  Franklin  Mut.  F. 
Ins.  Co.  supra. 

Where  bankruptcy  or  insolvency  proceed- 
ings are  sufficient  to  work  a  forfeiture  of  a 
policy  of  fire  insurance,  the  fact  that  the 
loss  is  expressly  payable  to  a  mortgagee 
will  not  alter  the  effect  thereof.  Hazard  v. 
Franklin  Mut.  F.  Ins.  Co.;  Little  v.  Eureka 
Ins.  Co. ;  and  Young  v.  Eagle  F.  Ins.  Co., — 
supra;  Perry  v.  Lorillard  F.  Ins.  Co.  61  N. 
Y.  814,  19  Am.  Rep.  272,  Affirming  6  Lans. 
201. 

And  the  fact  that  such  assignment  is  void 
for  fraud,  or  for  noncompliance  with  the 
statutory  requirements,  does  not  prevent  the 
forfeiture  of  such  policy.  Milwaukee  Trust 
Co.  V.  Lancashire  Ins.  Co.  supra. 

An  insurance  company  is  estopped  from 
asserting  that  an  assignment  by  the  insured 
for  the  benefit  of  his  creditors  avoided  a 
policy  of  fire  insurance,  where  the  assignee, 
shortly  after  the  assignment,  was  informed 
by  the  agent  of  the  insurance  company  that 
a  formal  assignment  of  the  policy  was  un- 
necessary, and  the  assignee  subsequently 
paid  an  assessment  demanded  by  the  com- 
pany. Highlands  v.  Lurgan  Mut.  F.  Ins. 
Co.  177  Pa.  566,  65  Am.  St.  Rep.  739,  35 
Atl.  728. 
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ble  omissions  as  follows:  "The  entire  pol- 
icy, unless  otherwise  provided  by  agreement 
indorsed  hereon  or  added  hereto,  shall  be 
void  ...  if  the  interest  of  the  insured 
be  other  than  unconditional  and  sole  own- 
ership, .  .  .  or  if  any  change  other  than 
by  death  of  an  assured  takes  place  in  the  in- 
terest, title,  or  possession  of  the  subject  of 
insurance,  whether  by  legal  process  or  judg- 
ment, or  by  voluntary  act  of  the  insured  or 
otherwise,  or  if  this  policy  be  assigned  be- 
fore a  loss." 

Defendant  contends  that,  at  the  moment 
of  the  adjudication  in  bankruptcy,  the  title 
to  the  property  involved  passes  at  once  out 
of  the  bankrupt  and  vests  in  the  trustee  to 
be  appointed  by  the  creditors,  in  due  course, 
under  the  provisions  of  the  Federal  statute; 
that  a  transfer  to  an  assignee  by  decree  of 
court  under  the  bankrupt  laws  of  the  United 
States,  upon  the  bankrupt's  petition,  de- 
vests the  bankrupt  of  all  title  to  his  prop- 
erty, which  title  becomes  immediately  vest- 
ed in  the  assignee.  Defendant's  counsel  say 
{  70  of  the  bankruptcy  act  of  1898  concern- 
ing the  question  at  issue  reads  as  follows 
(with  certain  unimportant  omissions) :  "The 
trustee  of  the  estate  of  a  bankrupt,  upon 
his  appointment  and  qualification  .  .  . 
shall,  in  turn,  be  vested  by  operation  of  law 
with  the  title  of  the  bankrupt  as  of  the  date 
he  was  adjudged  a  bankrupt  ...  to 
all  .  .  .  property  which,  prior  to  the 
filing  of  the  petition,  he  could  by  any  means 
have  transferred."  [30  Stat,  at  L.  565, 
chap.  S41,  U.  S.  Comp.  Stat.  1901,  p.  3451.] 

Construing  the  clause  of  the  statute  un- 
der consideration,  the  court  said,  in  Re  Bur- 
ka  (D.  C.)  104  Fed.  327:  "Properly  inter- 
preted, the  trustee  is,  by  operation  of  law, 
vested  with  the  title  as  of  the  date  the  bank- 
rupt was  adjudged  to  be  a  bankrupt." 

See  also  Re  Elmira  Steel  Co.  (D.  C.) 
109  Fed.  472,  and  authorities  there  cited. 

The  court,  in  Re  Abrahamson,  1  Am. 
Bankr.  Rep.  44,  well  said:  "From  the  time 
of  the  filing  of  the  petition  in  a  case  of  vol- 
untary bankruptcy  the  bankrupt  estate  is 
in  custodia  legis,  and,  under  the  general  pow- 
ers and  jurisdiction  conferred  upon  a  court 
of  bankruptcy,  which  are  to  be  exercised  by 
the  referee  to  whom  a  matter  in  bankruptcy 
is  referred,  ...  it  is  the  duty  of  the 
court,  on  its  own  motion  in  a  proper  case, 
to  take  actual  possession  and  custody  of  the 
bankrupt  estate  through  a  receiver  or  by  a 
direction  to  the  marshal." 

See,  to  same  effect.  Carter  v.  Hobbs  (D. 
C.)  92  Fed.  697. 

Counsel  quote  Young  v.  Eagle  F.  Ins.  Co. 

14  Gray,  150.  74  Am.  Dec.  673,  Adams  v. 
Rockingham  Mut.  F.  Ins.  Co.  29  Me.  292, 
and  Perry  ▼.  Lorillard  F.  Ins.  Co.  6  Lans. 
201,  as  declaring  that  the  proceedings  may 

15  LJIA.(N.S.) 


be  stayed,  and  thus  the  property  become  re- 
vested in  him,  is  a  contingency  too  remote 
to  be  considered  the  foundation  of  a  remain- 
ing insurable  interest  in  the  bankrupt.  He 
has  no  power  to  reclaim  the  property,  and 
has  no  right  in  law  or  equity  by  any  con- 
tract executed  or  executory;  and  Dey  v. 
Poughkeepsie  Mut.  Ins.  Co.  23  Barb.  623, 
and  Hazard  v.  Franklin  Mut.  F.  Ins.  Co.  7 
R.  I.  429,  as  holding  that  "a  voluntary  as- 
signment for  the  benefit  of  creditors  is  a 
transfer." 

Plaintiff's  counsel  contend  that  a  volun- 
tary petition  in  bankruptcy  and  an  adjudi- 
cation thereon  is  nothing  more  nor  less  than 
an  expression  of  willingness  on  the  debtor's 
part  to  consummate  and  deliver  to  the  cred- 
itors his  property  already  legally  pledged  to 
them;  that  the  adjudication  merely  means 
the  court's  willingness  to  accept  it  when- 
ever a  trustee  shall  have  been  appointed  to 
take  charge  of  it;  that  the  mere  expression 
on  the  part  of  the  insured  debtor  to  deliver 
to  the  trustee  in  bankruptcy  and  the  assent 
of  the  court  to  accept  it  through  the  trus- 
tee when  appointed  does  not  and  cannot  op- 
erate either  a  change  of  ownership  or  posses- 
sion until  the  trustee  is  actually  appointed 
and  takes  charge;  that,  during  the  interval 
between  the  adjudication  and  the  appoint- 
ment and  qualification  of  the  trustee,  the 
title  must  remain  in  somebody.  The  trustee 
is  not  in  existence,  and  it  cannot  tlierefore 
be  in  the  trustee.  If  the  title  be  neither  in 
the  trustee,  nor  in  the  bankrupt,  there  would 
be  a  hiatus  in  the  title,  a  period  during 
which  the  property  would  belong  to  nobody. 

The  title  cannot  pass  to  the  trustee, 
though,  when  it  does  pass,  it  may  be  retro- 
active in  its  effect,  and  date  back  to  the  ad- 
judication. But,  if  no  trustee  is  ever  ap- 
pointed, the  bankrupt  does  not  part  with 
the  ownership  of  his  property.  There  might 
be  and  are  cases  where  it  might  never  be 
necessary  to  appoint  a  trustee.  If  not,  there 
never  was  a  change  in  the  title,  and,  if 
there  was  no  change  in  the  title,  the  policy 
was  not  void.  Under  the  bankruptcy  law, 
there  is  no  change  of  title  until  the  trus- 
tee is  actually  appointed  and  qualified,  what- 
ever may  be  its  retroactive  effect  when  it  is 
actually  accomplished. 

As  to  the  possession  of  the  property,  it 
must  of  necessity  remain  with  the  bankrupt 
until  someone,  receiver  or  trustee,  is  author- 
ized to  take  charge;  and  even  then  it  is  uni- 
versally held  that  the  mere  taking  posses- 
sion of  property  by  a  receiver  under  a  de- 
cree of  court  is  not  a  change  of  possession 
to  void  the  policy.  Plaintiff  urges  that  the 
principle  that  a  mere  formal  seizure  of  part 
of  the  goods  insured,  which  did  not  actually 
dispossess  the  insured,  does  not  carry  with 
it  as  its  result  the  avoiding  of  a  policy  un- 
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der  the  clause  which  defendant  relies  on  in 
this  case,  finds  application  in  this  case,  and 
that  principle  has  been  recognized  in  Mc- 
Clelland V.  Greenwich  Ins.  Co.  107  La.  124, 
31  So.  691;  Herman  Bros.  v.  Katz  Bros.  101 
Tenn.  118,  41  L.R.A.  700,  47  S.  W.  86;  Wal- 
radt  V.  Phoenix  Ins.  Co.  136  N.  Y.  382,  32 
Am.  St.  Rep.  752,  32  N.  E.  1063. 

Plaintifr  also  urges  that  a  transfer  of  the 
policy  under  bankrupt  proceedings  is  within 
the  prohibition  which  makes  its  assignment 
vitiate  the  policy,  citing  13  Am.  &  Eng.  Enc. 
Law,  pp.  187,  242. 

Plaintiff  particularly  relies  in  this  case 
upon  Fuller  t.  Jameson,  98  App.  Div.  63,  90 
N.  Y.  Supp.  456,  and  Fuller  y.  New  York  F. 
Ins.  Co.  184  Mass.  12,  67  N.  E.  879. 

Counsel  of  plaintiff  quote  the  court  in  the 
New  York  case  as  saying:  "In  the  interim, 
however,  the  title  to  the  property,  together 
with  the  incidents  of  interest  and  possession, 
were  in  the  bankrupt,  and  the  insurable 
rights  which  the  bankrupt  had  in  the  policy 
of  insurance  were  not  in  any  way  affected 
or  impaired.  We  think  that  this  is  made 
clear  by  recalling — what  we  assume  will  be 
conceded — that  during  such  interim  between 
the  adjudication  and  the  appointment  of  the 
trustee  the  bankrupt,  and  no  one  else,  could 
as  owner  insure  the  property.  We  think 
that  the  construction  to  be  placed  upon  the 
provision  in  the  policy  as  to  the  character 
of  the  change  of  title,  interest,  or  possession 
which  would  render  the  policy  void  is  such 
a  change  as  would  enable  someone  else  hav- 
ing the  right  and  the  title  to  take  out  a  new 
policy." 

It  appears  from  the  agreed  statement  of 
facts  that  plaintiff  filed  a  petition  in  volun- 
tary bankruptcy  on  February  1,  1006,  and 
that,  on  the  same  day,  he  was  adjudicated 
as  a  bankrupt,  but  that,  on  the  very  next 
day,  February  2,  1905,  the  property  which 
was  covered  by  the  insurance  policy  on  which 
the  present  suit  was  instituted  was  destroyed 
by  fire. 

This  was  before  either  a  receiver  or  a 
trustee  had  been  appointed  or  qualified.  As 
a  consequence,  the  possession  of  that  prop- 
erty never  passed  fr(Mn  Gordon  to  either  the 
one  or  the  other.  Had  the  property  re- 
mained in  existence  up  to  the  date  of  the  ap- 
pointment of  the  Martin  trustee,  title  to 
the  same  could  have  been  transferred  from 
the  bankrupt  (Gordon)  to  him,  but  there 
was  at  that  time  no  property  to  which  ti- 
tle could  attach,  nothing  which  the  trustee 
could  receive  for  the  benefit  of  the  creditors. 
Tlie  trustee  is  not  bound  to  accept  property 
tendered  by  the  bankrupt  to  the  creditors, 
even  if  it  be  in  existence,  unless  such  ac- 
ceptance would  be  beneficial  to  them,  o  for- 
tiori when  it  would  be  prejudicial  to  do  so. 
16  L.R.A.(N.S.) 


In  this  ease,  before  the  trustee  could  ex- 
ercise any  option  on  the  subject,  the  prop- 
erty was  destroyed.  What  had  been  prop- 
erty in  Gordon  in  a  stock  of  goods  no  longer 
existed.  AH  that  remained  from  it  of  value 
to  either  himself  or  his  creditors  was  the 
money  which  he  could  derive  himself  from 
the  policy  of  insurance  upon  it.  By  collec- 
tion of  the  amount  to  be  drawn  from  it,  the 
proceeds  could  be  made  to  inure  to  the  bene- 
fit of  his  creditors.  The  only  hope  which 
the  creditors  had  of  getting  anything  from 
the  property  would  be  through  Gordon  en- 
forcing his  rights  upon  the  policy.  Where 
the  trustee  does  not  deem  it  of  benefit  to  ac- 
cept title  to  particular  property  when  in 
fact  it  could  not  be  applied  to  the  payment 
of  creditors,  the  title  to  it  remains  in  the 
bankrupt  as  if  it  had  not  been  tendered. 
It  was  to  be  expected,  under  the  circum- 
stances, that  the  creditors  would  consent  to 
a  composition  with  Gordon,  and  depend  upon 
his  personal  obligation  to  pay  them ;  and  this 
it  appears  was  the  fact. 

The  creditors  made  a  composition  with 
the  debtor  which  was  confirmed  by  the  court. 
The  effect  of  this  was  to  place  matters  quoad 
the  property  covered  by  the  policy  as  if  it 
had  never  been  tendered  to  the  creditors. 
In  the  interval  between  the  adjudication  in 
bankruptcy  and  the  appointment  of  the 
trustee  the  title  of  the  property  tendered 
remains  in  the  bankrupt.  The  decree  itself 
does  not  pass  the  title.  Its  date  simply 
marks  the  point  of  time  to  which  the  title, 
if  subsequently  acquired  by  the  trustee,  re- 
lates back.  The  title  of  the  bankrupt  in 
the  interval  exists.  It  may  vest  in  the  trus- 
tee, or  it  may  not,  as  circumstances  should 
develop.  No  title  could  vest  when  there 
would  be  no  property  in  existence  when  he 
was  appointed  to  which  a  title  could  be 
made  to  apply.  We  have  not  been  able  to 
refer  to  the  cases  from  New  York  and  Mas- 
sachusetts from  which  plaintiff's  counsel 
quote,  but  the  remarks,  as  quoted,  are  in 
themselves  forcible,  and  we  think  correct. 
Defendant  does  not  set  up  any  injury  or 
harm  to  itself,  in  fact,  from  what  has  taken 
place  in  this  matter.  It  is  standing  upon 
what  it  must  admit  to  be  the  very  strictest 
construction  of  the  contract  and  the  law  in 
its  favor.  We  do  not  concur  with  it  as  to 
what  are  the  rights  and  obligations  of  the 
parties  springing  from  ihe  situation.  The 
only  question  argued  in  the  brief  in  behalf 
of  defendant  is  that  which  we  have  dis- 
cussed. The  other  position  taken  by  it  in 
the  lower  court  we  presume  is  not  relied  on. 

We  think  the  judgment  brought  up  for  re- 
view is  correct;  and  it  is  hereby  afiirmed. 
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MISSISSIPPI   SUPREME!   COURT. 

J.  W.  MITCHELL  et  al.,  Appts., 

V. 

H.  S.  WESTON,  President,  etc.,  of  Hancock 
County,  et  al. 

(—  Miss.  — ,  46  So.  671.) 

Contractor's  bond  —  act  of  God. 

The  destruction  of  a  bridge  by  extraordi- 
nary flood  is  witliin  the  obligation  of  a  bond 
requiring  the  builder  to  replace  it  if  re- 
moved from  any  cause,  fire  excepted,  within 
a  certain  period. 

(February  10,  1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Hancock  Coun- 
ty in  an  action  brought  to  enforce  a  bond 
obligating  a  bridge  contractor  to  replace 
it  in  case  of  its  destruction.     Affirmed. 


Defendants  resisted  recovery  on  the 
grotmd  that  the  bridge  was  destroyed  by  an 
act  of  God,  to  wit,  an  unprecedented  high 
'water  and  floods,  against  which  defendants 
did  not  insure. 

Further  facts  appear  in  the  opinion. 

Messrs.  Napier  &  Hnddteston  for  ap- 
pellants. 

Mr.  W.  J.  Oex,  for  respondent,  relied 
upon  Buchanan  County  v.  Kirtley,  42  Mo. 
534;  Meriwether  t.  Lowndes  County,  89 
Ala.  362,  7  So.  198. 

Whitfield,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  condition  of  this  obligation  was  as 
follows:  "Said  J.  W.  Mitchell,  by  these 
presents,  insures  and  guarantees  to  keep 
said  bridge  in  repair  for  a  term  of  five 
years;  .  .  .  and,  if  said  bridge  shall  be 
removed  from  any  cause,  fire  excepted,  with- 


Case  Note.  —  LidbUitu  of  contractor  to 
replace  bridge  destroyed  hv  unprece- 
dented flood  against  wMbh  he  does 
not  contract. 

The  general  rule  b  that,  where  an  obli- 
gation arises  from  contract,  the  contractor 
is  not  excused  from  performance  because  of 
the  act  of  God,  unless  the  contract  so  pro- 
vides, or  unless  it  is  apparent  that  the  par- 
ties contracted  on  the  basis  of  the  continued 
existence  of  a  certain  person  or  thing,  in 
which  latter  case  a  condition  is  implied 
that,  if  performance  becomes  impossible 
from  the  perishing  of  the  person  or  thing, 
the  performance  shall  be  excused.  See  notes 
to  Stewart  v.  Stone,  14  L.R.A.  216,  and 
Milske  V.  Steiner  Mantel  Co.  5  L.RJk.(N.S.) 
1106.  There  has  been  no  departure  from  this 
rule  in  any  of  the  few  cases  found  which  bear 
upon  the  particular  phase  of  the  question 
here  annotated. 

In  Brecknock  &  A.  Canal  Nav.  Co.  v. 
Pritchard,  6  T.  R.  750,  it  was  held  that,  un- 
der a  covenant  to  build  a  bridge  and  keep  it 
in  repair  for  seven  years,  the  covenantor 
was  bound  to  rebuild  the  bridge,  which  had 
been  washed  away  by  an  extraordinary  flood 
within  that  time. 

In  Phoenix  Bridge  Co.  v.  United  States,  38 
Ct.  CI.  492,  it  appeared  that  an  unexpected 
thaw  and  flow  of  ice  caused  the  destruction 
of  an  incompleted  draw  span  which  plain- 
tiff had  contracted  to  complete  by  a  fixed 
date,  and  plaintiff,  with  the  advice  of  de- 
fendant's officers,  erected  a  temporary  lift 
span  for  the  accommodation  of  traffic  and 
river  navigation  until  the  permanent  draw 
span  could  be  reconstructed.  Plaintiff 
claimed  compensation  for  the  construction 
of  the  lift  span,  which  defendant  refused 
to  pay,  and  insisted  upon  a  counterclaim 
for  delay  in  the  work.  The  court  said: 
"In  any  aspect  of  the  case  in  which  it  may 
be  presented,  we  are  of  the  opinion  that,  by 
the  contract  of  the  plaintiff,  it  assumed  the 
burden  of  this  accident.  .  . 
16  L.RA.(N.S.) 


be  denied  that  the  ice  flow  was  an  act  of 
God,  and,  by  reason  thereof,  the  contract 
could  not  be  performed;  but  counsel  for 
plaintiff  are  mistaken  in  their  application 
of  the  law  in  such  cases  when  it  is  claimed 
the  bridge  company  was  excused  from  per- 
formance because  of  the  act  of  God  where 
the  event  which  caused  the  impossibility  of 
performance  might  have  been  anticipated 
and  guarded  against  in  the  contract.  The 
event  of  a  frozen  river  and  its  incident  of 
ice  gorges  is  of  common  observation  in  the 
locality  of  this  contract,  and  might  well 
have  been  anticipated  by  the  parties.  It  is, 
we  think,  in  such  cases,  elementary  law, 
needing  no  authority  in  support  of  it,  that, 
if  a  party  contract  to  perform  anything 
which  is  possiblo  at  the  time  when  the  con- 
tract is  made,  but  afterwards  becomes  an 
impossibility,  he  is  liable  in  damages  ra- 
sulting  in  nonperformance  thereof." 

In  People  ex  rel.  Wolcott  v.  Plainfleld 
Ave.  Gravel  Road  Co.  105  Mich.  9,  62  N.  W. 
998,  a  bill  was  filed  to  declare  forfeited  the 
right  of  defendant  to  receive  toll  for  travel 
over  its  road  because  of  its  failure  to  re- 
build a  bridge  washed  away  by  a  sudden 
and  unusual  freshet.  The  court  said :  "The 
bridge  constituted  a  part  of  the  defendant's 
road,  and  it  is  of  no  consequence  whether  it 
was  destroyed  with  or  without  .  .  .  [de- 
fendant's] fault.  ...  It  may  be  a  hard- 
ship,  but  it  was  a  part  of  its  contract  to 
make  all  repairs  no  matter  what  the  cause 
which  made  them  necessary." 

In  Errington  v.  Aynesly,  2  Bro.  Ch.  341. 
it  appeared  that  a  bridge  had  been  washed 
away  by  a  violent  flood;  and  an  action  was 
brought  upon  the  contractor's  bond  to  main- 
tain the  bridge  for  seven  years.  An  injunc- 
tion to  restrain  the  action  was  granted  on 
the  ground  that  the  sum  mentioned  in  the 
bond  was  a  penalty,  and  an  issue  of  quan- 
tum damnificatus  was  ordered. 
Meriwether  v.  Lowndes  County,  89  Ala. 

>u.i.cu  •,>■<:    362,  7' So.  198,  is  cited  and  sufficiently  set 

It  cannot  I  out  in  MrrcHEU.  v.  Weston. 
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in  the  time  of  five  years,  he  shall  rebuild 
the  same  without  additional  cost  to  the 
county  of  Hancock."  It  is  obvious  that  the 
obligor's  attention  was  directed  to  excep- 
tions which  should  be  made,  and  that  the 
only  thing  excepted  against  was  loss  by 
fire.  Whilst  malcing  his  exceptions,  if  he 
had  intended  to  except  against  the  act  of 
God,  he  should  have  done  so.  A  case  on 
all  fours  with  this,  except  that  this  is  a 
stronger  case  for  liability  than  that,  is 
the  case  of  Meriwether  t.  Lowndes  County, 
89  Ala.  362,  7  So.  198.  That  case,  Uke  this, 
was  a  bridge  case;  the  bridge  having  been 
destroyed,  as  here,  by  an  extraordinary 
flood.  The  only  covenant  of  that  bond  was 
to  "keep  the  bridge  in  good  repair,  and  that 
it  should  remain  safe  for  five  years."  The 
court  said:  "The  main  defense  urged  to 
the  suit  is  that  the  bond  imposed  no  duty 
on  the  obligor  to  rebuild  the  bridge,  but 
only  to  keep  it  in  repair  so  long  as  it  stood, 
and  that  the  structure  was  destroyed  from 
no  defect  in  the  work,  but  by  an  extra- 
ordinary and  unprecedented  flood,  which 
was  an  act  of  God,  not  covered  by  the 
covenants  of  the  bond.  This  defense  was 
clearly  not  good.  There  is  a  long  line  of 
cases,  both  in  England  and  this  country, 
which  settle  the  proposition  that  an  tmeon- 
ditional  express  covenant  to  repair  or  keep 
in  repair  is  equivalent  to  a  covenant  to 
rebuild,  'and  binds  the  covenantor  to  make 
good  any  injury  which  human  power  can 
remedy,  even  if  caused  by  storm,  flood, 
fire,  inevitable  accident,  or  the  act  of  a 
stranger;'  and  that,  while  an  act  of  God 
will  excuse  the  nonperformance  of  a  duty 
created  by  law,  it  will  not  excuse  a  duty 
created  by  contract.  Abby  v.  Billups,  72 
Am.  Dec.  143,  and  note  at  page  148,  35 
Miss.  618;  Ross  v.  Overton,  3  Call  (Va.) 
309,  2  Am.  Dec.  652;  Folack  y.  Fioche,  95 
Am.  Dec.  116,  note,  121,  122  (36  Cal.  416) ; 
Hoy  V.  Holt,  91  Pa.  88,  36  Am.  Rep.  659; 
Miller  v.  Morris,  66  Tex.  412,  40  Am.  Rep. 
814;  School  Dist.  Ko.  1  v.  Dauchy,  25  C<»m. 
530,  68  Am.  Dec.  371;  Beach  v.  Grain,  2 
K.  Y.  86,  49  Am.  Dec.  369,  note,  374;  Van 
Wormer  v.  Crane,  61  Mich.  363,  47  Am. 
Rep.  682,  16  N.  W.  686;  Warren  v.  Wag- 
ner, 75  Ala.  188,  51  Am.  Rep.  446;  Nave  v. 
Berry,  22  Ala.  382.  The  courts  have  no 
authority  to  relieve  contracting  parties 
from  the  hardships  often  occasioned  by  such 
contracts,  as  it  is  within  the  power  of  obli- 
gors to  provide  in  advance,  by  excepting  lia- 
bility for  casualties  of  this  nature  from 
the  terms  of  their  contracts,  if  they  so  elect. 
The  contraci;,  moreover,  shows  that  the  duty 
of  keeping  'in  good  repair"  is  coupled  with 
the  covenant  that  the  bridge  shall  'remain 
safe'  for  the  period  stipulated.  And  the 
statute  clearly  contemplates  that,  when  a 
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bridge  constructed  under  such  •  contract 
is  'washed  away,  or  so  damaged  [in  any 
manner]  as  to  become  unsafe  to  the  public,' 
within  the  period  covered  by  the  bond,  such 
accident  shall  be  such  a  breach  of  the  bond 
as  to  constitute  a  ground  of  action.  Code 
1886,  §  1467.  The  second  plea  interposing 
this  defense  was  bad,  and  the  court  did 
not  err  in  sustaining  the  demurrer  to  it" 
We  think  this  states  the  doctrine  cor- 
rectly, and  the  judgment  is  affirmed. 


MISS01TRI  SUPREME  COURT. 

(DiTislon  No.  a.) 

RE  SPRING  VAMiEY  PARE. 


ELIZZIE  W.  BUCHANAN  et  al.,  Respts, 

•  V. 

KANSAS  CITY,  Appt. 

(208  Uo.  674,  106  S.  W.  631.)' 

H!ininent  domain  ^  effect  of  condemna- 
tion on  prior  assessment. 

1.  The  lien  of  an  assessment  for  benefits 
for  a  parkway,  which  has  been  perfected  by 
judgment  at  the  time  the  property  is  con- 
demned for  other  public  purposes,  is  not  af- 
fected by  such  condemnation,  but  attaches  to 
the  fund  paid  into  court,  although  under 
the  terms  of  the  city  charter  the  judgment 
was  suspended  by  appeal  at  the  time  the 
condemnation  proceedings  were  instituted,  if 
it  was  affirmed  prior  to  the  payment  of  the 
award  in  the  condemnation  proceedings,  at 
which  time,  imder  the  Constitution,  the  ti- 
tle to  the  property  passed  to  the  city. 

Tax  —  lien  —  enforcement  —  money      In 
court. 

2.  The  lien  of  a  city  for  public  improve- 
ments upon  a  fund  in  court  representing 
property  subsequently  condemned  for  other 
purposes  may  be  enforced  by  the  court  in 
whose  register  the  fund  is  deposited. 

(December  24,   1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Jackson  Coun- 
ty granting  an  intervening  petition  to  se- 
cure funds  deposited  in  a  condemnation  pro- 
ceeding.   Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Bdwln  O.  Meservey,  William 
A.  Knotts,  and  Ed.  E.  fates  for  appellant. 

Messrs.  Soarritt,  GrUBtb,  A  Jones,  for 
respondents : 

Assessments  for  public  improvements  can- 


Note.  —  A  search  discloses  no  additional 
cases  in  which  the  question  of  the  effect,  up- 
on an  assessment  levied  for  public  improve- 
ments, of  the  subsequent  condemnation  of 
the  property  for  other  city  purposes,  has 
been  passed  upon. 
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not  be  made  or  collected  as  a  personal  charge 
against  the  owner  of  land. 

Neeman  v.  Smith,  50  Mo.  526;  St.  Louis 
useofSeifert  v.  Allen,  63  Mo.  44;  Clinton  t. 
Henry  County,  115  Mo.  569,  37  Am.  St. 
Rep.  415,  22  S.  W.  494;  Carondelet  use  of 
Reuter  t.  Picot,  38  Mo.  125;  State  ex  rel. 
Hayes  v.  Snyder,  139  Mo.  549,  41  S.  W.  216. 

The  date  of  the  filing  of  the  petition  for 
the  condemnation  is  the  date  at  which  the 
value  of  the  property  to  be  taken  is  to  be  as- 
sessed. 

Cook  V.  South  Park,  61  111.  115;  Dupuia 
V.  Chicago  *  N.  W.  R.  Co.  115  111.  97,  3  N. 
E.  720;  Chicago,  E.  &  L.  S.  R.  Co.  v.  Catholic 
Bishop,  119  111.  525,  10  N.  E.  372;  Burt  v. 
Wiggleswortb,  117  Mass.  302;  Missouri  P. 
R.  Co.  V.  Hays,  15  Neb.  224,  18  N.  W. 
51;  Oregon  &  C.  R.  Co.  t.  Barlow,  3  Or. 
311. 

Gantt,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  on  the  part  of  Elizzie 
W.  Buchanan  and  Bettie  P.  Turner,  com- 
menced in  the  circuit  court  of  Jackson  coun- 
ty on  the  24th  day  of  June,  1903,  to  obtain 
an  order  on  the  clerk  of  the  said  court  to 
pay  over  to  them  a  certain  fund  of  $360, 
which  had  been  deposited  with  him  by  order 
of  the  court  for  the  use  of  the  petitioners,  or 
whoever  might  be  entitled  thereto,  being  a 
part  of  the  certain  sum  of  $8,000  which  had 
been  adjudged  to  the  said  plaintiffs  for  a 
certain  tract  of  land  that  had  been  taken 
and  condemned  for  public  use  as  a  park  by 
Kansas  City  under  ordinance  18,269  of  Kan- 
sas City.    It  appears  by  the  petition  of  the 
plaintiffs  that  a  proceeding  to  condemn  a 
parkway  in  South  Park  district  in  Kansas 
City,  Missouri,  was  instituted  on  the  12th 
day  of  December,  1899;  that  under  this  pro- 
ceeding the  property  in  controversy  herein 
was  asserted  and  taxed,  and  the  fund  repre- 
senting such  assessment  and  tax  was  after- 
wards paid  into  court.    As  alleged  in  the  pe- 
tition, a  proceeding  was  instituted  (m  the 
11th  day  of  March,  1902,  to  open  and  estab- 
lish a  park  in  said  South  Park  district,  un- 
der which  latter  proceeding  the  property  de- 
scribed in  the  petition  was  condemned  and 
taken,  and  the  title  thereof  subsequently  con- 
firmed and  vested  in  the  city.    The  petition 
alleges  that  the  earlier  proceeding  to  open 
and  establish  a  parkway,  which  is  known  as 
the   "South   Paseo   extension,"   was   carried 
through  the  court  to  a  conclusion  thereof, 
and  the  property  of  respondents  assessed  for 
benefits  therefor,  and  the  tax  in  controversy, 
to  wit,  $301.48,  represented  by  the  fund  paid 
into   court,   apportioned   against   the   prop- 
erty described  in  said  petition;  that  the  lat- 
ter proceeding  was  for  establishing  a  park 
in   South  Park  district  known  as  "Spring ' 
15  L.R.A.(N.S.) 


Valley  park."  In  the  latter  proceeding  the 
value  of  the  property  was  assessed  at  $8,000, 
of  which  $7,650  was  paid  to  the  plaintiffs 
herein,  and  the  balance  of  $360  was  paid  in- 
to court  on  account  of  the  claim  of  the  de- 
fendant (Kansas  City)  that  it  should  be  ap- 
plied to  the  payment  of  the  South  Paseo  ex- 
tension park  tax.  After  the  payment  of  the 
said  fund  into  court,  the  plaintiffs  died  their 
said  intervening  petition  in  said  cause,  ask- 
ing the  court  to  direct  the  clerk  to  pay  the 
said  fund  to  them.  Kansas  City  filed  its  de- 
murrer to  said  petition,  alleging  as  grounds 
therefor  that  the  petition  did  not  state  facts 
suflScient  to  constitute  a  cause  of  action,  and 
that  the  petition  was  otherwise  insufficient 
in  law.  This  demurrer  was  heard  and  over- 
ruled by  the  circuit  court;  and,  Kansas  City 
refusing  to  plead  further  and  electing  to 
stand  upon  its  demurrer,  final  judgment  was 
rendered  in  favor  of  the  plaintiffs,  and  from 
that  judgment  Kansas  City  in  due  form  ap- 
pealed, and  the  court  allowed  the  appeal  to 
the  Kansas  City  court  of  appeals;  and  that 
court  has  certified  the  appeal  to  this  court 
on  the  ground  that  the  cause  involves  the 
construction  of  article  2,  {{  20,  21,  and  30, 
of  the  Constitution  of  Missouri  [Anno.  Stat. 
1906,  pp.  146,  148,  166],  and  the  14th 
Amendment  of  the  Constitution  of  the  Unit- 
ed States. 

1.  The  only  question  before  this  court  is 
whether  or  not  the  petition  of  the  plaintiffs 
states  facts  sufficient  to  sustain  the.  order 
and  judgment  of  the  circuit  court  awarding 
them  the  fund  of  $350.  It  appears  from  the 
petition  that,  prior  to  the  commencement 
of  the  condemnation  proceeding  under  ordi- 
nance 18.269  to  establish  a  park  in  the  South 
Park  district  in  Kansas  City,  Missouri, 
which  is  known  as  "Spring  Valley  park,"  on 
the  8th  of  October,  1901,  another  pro- 
ceeding had  been  begun,  to  wit,  a  con- 
demnation proceeding  commonly  known  as 
the  "South  Paseo  extension,"  whereby  the 
tract  of  land  belonging  to  the  plaintiffs,  and 
referred  to  as  tract  No.  93  in  said  proceed- 
ing, was  assessed  and  charged  with  $301.48 
payable  in  twenty  annual  instalments,  to 
pay,  in  part,  the  purchase  price  of  the  park- 
way known  as  the  "South  Paseo  extension," 
the  first  instalment  of  which  became  due  and 
payable  on  the  31st  of  May,  1903.  It  ap- 
pears that  the  verdict  in  this  last-named 
proceeding  was  filed  and  confirmed  on  Sep- 
tember 14,  1901,  and  that  motions  for  new 
trial  and  in  arrest  of  judgment  were  filed 
by  various  parties  in  said  proceeding,  which 
were  overruled  and  an  appeal  duly  prose- 
cuted to  this  court;  that  afterwards  the 
judgment  of  said  circuit  court  was  affirmed, 
on  or  about  June  20,  1902;  and  that  none 
of  the  assessments  for  benefits  in  the  said 
South  Paseo  extension  proceeding  were  paid 
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until  after  the  afUrniance  of  the  judgment 
in  this  court.  It  also  appears  that  the  ordi- 
nance to  establish  the  Spring  Valley  park 
was  approved  October  8,  1901,  at  which  time 
the  petitioners  were  the  sole  owners  of  the 
said  tract  No.  93  mentioned  and  described 
in  the  South  Paseo  extension  proceeding.  It 
also  appears  that  the  condemnation  proceed- 
ing to  condemn  the  Spring  Valley  park  was 
commenced  in  the  circuit  court,  under  the 
charter  of  Kansas  City,  on  the  11th  of 
March,  1902,  and  notice  of  the  said  proceed- 
ing was  given  to  all  persons  concerned,  and 
the  19th  day  of  April,  1902,  was  the  day 
fixed  for  toe  impaneling  of  the  jury  to  ascer- 
tain the  compensation  for  the  property  to 
be  taken  or  condemned  under  said  ordinance, 
and  the  amount  of  benefits,  if  any,  to  be  as- 
sessed against  the  property  within  the  bene- 
fit district;  that  a  jury  was  impaneled  in 
said  cause  and  instructed  to  view  the  lands 
a£Fected  on  April  25,  1902;  and  that  there- 
after the  jury  filed  their  award  in  said  cause, 
and  assessed  the  value  of  the  said  tract  No. 
93  in  favor  of  the  petitioners  at  $8,000,  and 
of  that  sum  Kansas  City,  on  June  12,  1903, 
deposited  with  the  clerk  of  the  circuit  court 
the  sum  of  $350  for  the  use  of  the  petition- 
ers, or  for  use  of  whoever  might  be  entitled 
thereto,  as  the  court  might  order.  Section 
18  of  article  10  of  the  Kansas  City  charter 
provided  that  during  the  time  of  the  appeal 
from  the  assessments  in  the  South  Paseo 
extension  proceeding  the  judgment  should  be 
"suspended  until  the  appeal  was  disposed 
of."  By  reference  to  the  dates  in  the  peti- 
tion therefor,  it  appears  that  while  the  judg- 
ment in  the  Paseo  extension  case  was  sus- 
pended by  the  appeals,  the  Spring  Valley 
park  case  was  tried.  The  insistence  of  the 
plaintiffs  is  that,  although  the  condemna- 
tion proceeding  to  condemn  the  parkway  for 
the  South  Paseo  extension  had  been  com- 
menced in  the  circuit  court  pursuant  to  the 
charter,  and  had  ripened  into  a  verdict  as- 
sessing the  plaintiffs'  tract  No.  93  with  bene- 
fits to  the  amount  of  $301.48,  and  this  ver- 
dict had  been  confirmed  on  September  14, 
1901,  and  this  judgment  afterwards  affirmed 
in  this  court  June  20,  1902,  that  verdict  and 
judgment  was  not  a  lien  upon  their  said 
lands,  because  they  say  Kansas  City  had  not 
paid  for  and  was  not  entitled  to  the  possession 
of  said  Paseo  extension  until  February  12, 
1903.  On  the  other  hand,  it  is  the  conten- 
tion of  the  city  that,  both  at  the  time  of  the 
commencement  of  the  Spring  Valley  con- 
demnation proceeding  and  at  the  time  of  the 
payment  of  the  money  into  court,  the  special 
assessment  tax  for  the  Paseo  extension  park- 
way was  a  lien  on  the  tract  No.  93  desig- 
nated in  said  proceeding,  and  that  under 
the  decision  of  this  court  in  Ross  v.  Gates, 
183  Mo.  338.  81  S.  VV.  1107,  this  lien  con- 
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tinued  against  the  fund  adjudged  to  the 
plaintiffs  in  the  Spring  Valley  park  proceed- 
ing, in  lieu  of  their  lands  which  were  taken 
by  that  proceeding;  and  the  change  of  the 
form  of  the  re»  does  not  change  the  rights 
of  the  owner  and  the  lienor.  In  Ross  ▼. 
Gates,  183  Mo.  loc.  cit.  347,  81  S.  W.  1107, 
this  exact  point  was  in  judgment  in  this 
court.  In  that  case,  as  in  this,  it  was  in- 
sisted that,  while  the  contractor  might  have 
had  a  lien  on  the  land,  he  would  have  no 
right  to  the  fund  in  court  which  represented 
the  land  in  a  condemnation  proceeding.  But 
this  court  said  in  that  case:  "When  the 
money  was  paid  into  court,  it  represented 
and  stood  in  the  place  of  the  land  con- 
demned, and  the  claimants  had  the  same 
right  to  and  interest  in  the  money  that  they 
had  had  in  the  land." 

It  is  to  be  noted  that  plaintiffs  plead  the 
condemnation  proceeding  in  the  South  Paseo 
extension  and  the  assessment  of  the  bene- 
fits against  their  tract  of  land  No.  93  there- 
in, and  that  the  verdict  was  filed  and  con- 
firmed September  14,  1901.  By  the  charter 
of  Kansas  City,  "the  said  assessments  for 
benefits  are  a  lien  from  the  date  of  the  tak- 
ing effect  of  the  ordinance  in  pursuance  of 
which  assessments  are  made  and  said  pro- 
ceedings instituted,  and  attach  to  the  several 
lots  or  parcels  of  land  so  assessed,  and  this 
lien  continues  until  said  assessment  is  paid 
or  collected  in  lull.  Section  20,  art.  10, 
charter  of  Kansas  City  1889."  There  is 
no  allegation  in  plaintitl's'  petition  assailing 
the  regularity  or  validity  of  the  assessment 
against  plaintiffs'  property  in  the  South 
Paseo  extension  condemnation  proceeding, 
and  it  must  be  assumed  it  was  entirely  val- 
id. It  is  true  it  is  now  asserted  in  the  brief 
of  plaintiffs  that  said  $  20  or  article  10  of 
the  charter  is  unconstitutional  under  the 
Federal  Constitution,  because  a  denial  of 
due  process  of  law,  and  §  53  of  article  4  of 
the  Constitution  of  Missouri  [Anno.  Stat. 
1906,  p.  197] ;  but  conceding  for  argument's 
sake,  without  so  deciding,  that  the  making 
the  passage  of  the  ordinance  the  beginning 
of  the  lien  might  render  it  obnoxious  to  the 
constitutional  provisions  invoked  by  plain- 
tiffs, still  it  remains  true  that  the  proceed- 
ings to  condemn  the  parkway  for  the  South 
Paseo  extension  had  been  commenced  and 
had  ripened  into  a  verdict  and  judgment  on 
September  14,  1901,  after  the  notice  to  all 
parties ;  and  this  court  in  Ross  v.  Gates  held 
that  the  judgment  related  to  the  institution 
of  the  suit.  Upon  what  was  it  a  lien  7  Not 
upon  property  of  the  city,  because  under 
the  charter  and  the  Constitution  of  this  state 
the  title  to  plaintiffs'  tract  No.  93  still  re- 
mained in  them  until  the  pajrment  of  the 
award  for  the  condemnation  thereof  under 
the  Spring  Valley  park  condemnation  pro- 
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eeeding.    In  Kansas  City  v.  Ward.  134  Mo. 
1T2,  35  S.  W.  600,  it  was  ruled  by  this  court 
that  "the  Constitution  leaves  neither  to  the 
lep^islature  of  the  state,  nor  of  any  munici- 
pality, nor  to  the  courts,  the  power  to  say 
when    compensation    for    private    property 
taken  for  public  use  shall  be  paid.    It  must 
be  paid  before  the  property  is  taken,  and 
the   preliminary  proceedings  by  which  the 
amount  to  be  paid  is  ascertained  in  the  man- 
ner required  by  law  amount  to  nothing  un- 
less they  culminate  in  actual  payment;  and 
until    they    do  so  culminate,   the  owner's 
rights  remain  unimpaired;"  and  in  Ross  v. 
Gates,  183  Mo.  338,  81  S.  W.  1107,  the  same 
principle  was  announced,  this  court  saying: 
"The  title  to  the  land  was  duly  vested  in 
Gates  and  Kendall  until  it  was  devested  by 
the  judgment  in  condemnation."    Until  June 
12,  1903,  then,  the  plaintiffs  were  the  owners 
of  the  tract  No.  93;  since,  according  to  their 
petition,  it  had  not  been  paid  for  prior  to 
that  time,  and  during  all  the  time  from  the 
judgment   confirming   the   verdict,   to   wit, 
from    September    14,    1001,  until  June   12, 
1903,  plaintiiTs'  said  lands  were  bound  by 
the  lien  of  the  South  Paseo  extension  special 
assessment;   and  when,  by  the  payment  of 
the  $7,650  to  plaintiffs,  and  the  remaining 
$350  of  the  award  into  court  for  plaintiffs 
or  whoever  should  be  entitled  thereto,  the 
title  vested  in  the  city  for  a  park,  the  lien 
continued  on  the  money  paid  into  court,  as 
ruled  in  Ross  v.  Gates,  supra;  and  this  is 
the  general  doctrine.     2  Lewis,  Em.  Dom. 
t§  629,  629a;  Thompson  v.  Chicago,  S.  F. 
t  C.  R.  Co.  110  Mo.  loc.  cit.  163,  19  S.  W. 
77;  Calumet  River  R.  Co.  v.  Brown,  136  111. 
322,  12  L.R.A.  84,  26  N.  E.  601.    That  this 
lien  could  be  enforced  by  the  judgment  of 
the  court  in  whose  register  the  fund  was  de- 
posited, we  have  no  doubt  whatever.    This 
was  settled,  and  rightly  we  think,  in  Ross 
T.  Gates,  supra.    We  can  see  no  valid  reason 
for  holding  that  the  special  assessment  for 
benefits,  which  afterwards  culminated  in  a 
judgment,   has   abated.     Surely   it   cannot, 
upon  any  recognized  legal  or  equitable  prin- 
ciple, be  held  to  abate  ipso  facto,  because 
years  afterwards  the  lands  upon  which  it  is 
a  lien  are  wholly  appropriated  to  another 
public  use;  since,  as  we  have  seen,  the  lien 
follows  the  fund  paid  into  court,  and  binds 
it  just  as  it  did  the  land.    We  think  the  cir- 
cuit court  erred  in  overruling  the  demurrer. 
The  demurrer  should  have  been  sustained, 
and  the  $301.48  awarded  to  Kansas  City  for 
the  use  of  the  special  fund  for  which  the 
benefits  were  assessed. 

Judgment  reversed,  and  cause  remanded. 

Fox,  P.  J.,  and  Burgess,  J.,  concur. 
16  L.RJk.(N.S.) 
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N.  B.  SMITH,  Respt, 

V. 

BILLINGS  SUGAR  COMPANY,  Appt. 
(—  Mont.  — ,  94  Pac.  839.) 

Contract  —  breach  —  absence  of  injury. 

1.  A  sugar  manufacturer  is  not  liable  to 
a  beet  grower  whom  he  has  contracted  to 
instruct  as  to  the  growing  of  beets,  for  dam- 
ages caused  by  advice  to  wait  for  experi- 
enced laborers  whom  he  would  furnish,  where 
there  were  no  other  laborers  to  be  had. 
Pleading  —  separate  causes  of  action. 

2.  A  complaint  by  a  beet  grower  against 
a  sugar  manufacturer  to  recover  damages  for 
breach  of  contract  to  give  instructions  as  to 
the  growing  of  beets,  which  counts  upon 
failure  to  furnish  laborers,  whom  it  was 
plaintiff's  own  duty  to  furnish,  and  failure 
to  instruct  them,  will  not  support  a  judg- 
ment in  plaintiff's  favor,  since  it  is  impos- 
sible  to  determine  what  portion  of  the  dam- 
ages resulted  from  defendant's  fault. 
Contract  —  instruction  —  mistake. 

3.  A  sugar  manufacturer  is  not  liable  for 
breach  of  contract  to  instruct  a  grower  as 
to  the  cultivation  of  beets,  merely  because 
the  instruction  was  improper,  if  it  was  er- 
roneous merely  because  of  honest  mistake  of 
judgment,  in  the  absence  of  such  gross  ig- 
norance as  would  amount  to  fraud. 

Same  —  instruction  of  laborer. 

4.  A  contract  by  a  sugar  manufacturer  to 
instruct  and  supervise  a  beet  grower  in  the 
malting  of  a  crop  does  not  require  him  to  in- 
struct the  grower's  laborers. 

(Smith,  J.,  dissents.) 

(March  28,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Yellowstone 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  breach  of 
contract.    Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  O.  F.  Goddard  and  M.  S.  Gnnn, 
for  appellant: 

The  agreement  to  instruct  plaintiff's  la- 
borers conferred  upon  the  defendant  the  priv- 
ilege merely  of  giving  instructions  and  su- 
pervising, without  imposing  any  obligation 
to  do  so. 

Sdmuelson  v.  Cleveland  Iron  Min.  Co.  49 
Alich.  164,  43  Am.  Rep.  466,  13  N.  W.  499. 

Mr.  Harry  A.  Groves  for  respondent. 

HoIIoway,  J.,  delivered  the  opinion  of 
the  court: 
This  is  an  action  for  damages  for  the 


Note. — There  appear  to  be  no  other 
cases  passing  upon  the  duty  and  liability  of 
a  sugar  manufacturer  under  a  contract  to  in- 
struct as  to  the  growing  of  a  crop  of  sugar 
beets. 
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breach  of  a  contract.  The  complaint  alleges 
in  paragraph  I  the  corporate  existence  of  the 
defendant  company;  in  paragraph  2,  that 
the  beet  growers  in  the  vicinity  of  the  fac- 
tory at  Billings  had  not  had  any  experience 
in  growing  sugar  beets  prior  to  1906;  in 
paragraph  3,  that  in  July,  1905,  a  contract 
in  writing  was  entered  into  between  the  com- 
pany and  this  plaintiff,  the  only  material 
portions  of  which  contract  are  that  plaintiff 
should  plant  a  certain  amount  of  land  to 
beets  during  each  year  for  five  years,  that 
the  beets  should  be  planted,  grown,  har- 
vested, and  delivered  under  the  instructions 
and  under  the  general  supervision  of  agents 
of  the  company.  In  paragraph  4  it  is  al- 
leged that  during  the  season  of  1906  the 
plaintiff  planted  the  required  acreage  in 
beets,  and  that  he  "otherwise  fully  kept  and 
performed  the  conditions  in  said  contract 
contained  on  his  part  to  be  kept  and  per- 
formed." In  paragraph  6  it  is  allege  that 
during  1906  there  were  not  any  laborers  in 
Yellowstone  county  experienced  in  bunching, 
thinning,  or  hoeing  sugar  beets,  except  such 
as  were  imported  by  the  company.  It  is  then 
alleged :  "In  compliance  with  the  provisions 
of  said  contract,  the  defendant  company,  by 
its  agents  and  servants,  instructed  the  plain- 
tiff not  to  employ  any  labor  which  had  had 
no  experience  in  the  bunching,  thinning,  or 
hoeing  of  sugar  beets,  but  to  wait  and  accept 
the  experienced  laborers  imported  by  the  de- 
fendant company;  that  said  defendant  com- 
pany, by  ita  agents  and  servants,  represented 
to  plaintiff  that  such  laborers  would  be  sup- 
plied him  in  sufficient  numbers  and  in  am- 
ple time  to  properly  bunch,  thin,  and  hoe 
his  said  sugar  beets,  and  the  plaintiff  relied 
upon  such  representations  of  the  defendant 
company  and  so  waited.'-  In  paragraph  6 
it  is  alleged  that  the  company  negligently 
failed  to  supply  such  laborers  until  about 
June  20th,  whereas  they  should  have  been 
supplied  about  May  16th,  and  that  plaintiff 
did  not  know  such  laborers  had  not  been  sup- 
plied in  time  until  it  was  too  late.  In  para- 
graph 7  it  is  alleged  that  the  laborers  actu- 
ally furnished  by  the  company  were  inexperi- 
enced; and  that,  although  demand  was  made 
upon  the  company  to  properly  instruct  them, 
it  failed  and  refused  to  do  so.  In  para- 
graph 8  it  is  alleged  that  for  the  season  of 
1906  plaintiff's  land  only  yielded  a  small 
fraction  over  86  tons  of  sugar  beets,  for 
which  he  received  $2S7.03.  The  only  other 
paragraph  of  the  complaint  reads  as  follows : 
"(9)  That,  had  the  defendant  company,  its 
agents  and  servants,  supplied  said  laborers 
at  the  time  they  should  have  been  supplied, 
and  had  properly  instructed  them  in  the 
bunching,  thinning  and  hoeing  of  said  beets, 
said  land  during  the  year  1906  would  have 
pvoduced  360  tons  of  beets,  in  good  condition 
15  L.R.A.(N.S.) 


of  80  per  cent  purity  containing  15  per  cent 
or  more  sugar,  for  which  the  plaintiii  would 
have  received  $1,026.05,  pursuant  to  said 
contract."  The  prayer  is  for  $1,369.02.  the 
difference  between  what  plaintiff  actually  re- 
ceived for  his  beets  and  the  amount  which 
he  claims  in  paragraph  9  above  he  ought  to 
have  received.  To  this  complaint  there  wa^ 
interposed  a  general  demurrer,  which  was 
overruled.  An  answer  was  filed  w^hich  ad- 
mits the  allegations  of  paragraphs  1,  3,  and 
8,  and  denies  all  the  other  allegations  of  the 
complaint.  Some  matters  in  affirmative  de- 
fense were  also  set  forth.  The  cause  was 
tried  to  the  court  sitting  with  a  jury.  A 
verdict  was  returned  in  favor  of  the  plain- 
tiff for  $788.08,  and  judgment  was  rendered 
and  entered  thereon;  from  which  judgment 
and  an  order  denying  it  a  new  trial  the  de- 
fendant appeals. 

The   principal    contention   made    in    this 
court  is  that  the  pleadings  do  not  support 
the  judgment.     The  following  instructions, 
given  to  the  jury,  will  fairly  indicate  the 
theory  of  the  case  entertained  by  the  trial 
court:      "(2)   You   are    instructed   that   if 
the   defendant  company   misinstructed   the 
plaintiff  in  growing  the  said  beets,  and  that 
the  plaintiff  relied  upon  such  instructions 
and  followed  the  same,  and  you  further  find 
that  the  plaintiff's  diminished  yield  of  beets. 
if  such  was  the  fact,  was  due  to  such  in- 
structions,  then  your  verdict  must  be  for 
the  plaintiff."    Among  other  things  the  court 
in  instruction  No.  6  said:     "There  was  no 
obligation  on  the  part  of  the  defendant  to 
furnish  laborers  to  cultivate,  bunch,  thin, 
or  hoe  the  beets  of  the  plaintiff."     If  the 
pleadings  justify  this  theory,  the  judgment 
and  order  should  be  affirmed.   If  they  do  not, 
then  there  must  be  a  reversal.    There  can- 
not   be    any  question  but  that  under  the 
terms  of  the  written  contract  of  July,  1905. 
the  company  was  not  under  any  obligation  to 
furnish  laborers  for  plaintiff  to  cultivate, 
bunch,  thin,  or  hoe  the  beets  planted  by  him. 
This  leaves  but  a  single  question  for  solu- 
tion, vie.:    What  particular  term  or  terms 
of  the  contract  of  July,  1905,  did  the  com- 
pany breach,  and  thereby  cause  the  plaintiff 
to  suffer  the  damage  of  which  he  complains? 
It  is  said  by  counsel  for  plaintiff  that  the 
company  violated  those  terms  of  the  con- 
tract which  provide  that  the  plaintiff's  crop 
should  be  planted,  grown,  harvested,  and  de- 
livered  according  to   the   instructions   an<l 
under  the  general  supervision  of  the  agents 
of  the  company.    It  is  said  that  this  impoiu^ 
upon  the  company  an  obligation  to  give  prop- 
er   instructions    relating    to,  and   e-xcrciw 
proper  supervision  over,  the  planting,  grow- 
ing, harvesting,  and  delivering  of  plaintiff's 
crop.     Whether  this   is   the  correct   inter- 
pretation of  those  terms,  or  whether  they 


Digitized  by 


Google 


1908. 


SMITH  V.  BILLINGS  SUGAR  CO. 


£39 


merely  gare  to  the  company  the  option  to 
give  such  instructions  and  exercise  such  su- 
pervision, is  not  of  very  much  consequence 
on  this  appeal.  For  the  purpose  of  this 
appeal  we  may  assume,  without  deciding, 
that  plaintiff's  interpretation  is  correct. 

There  is  not  any  complaint  made  of  any 
failure  on  the  part  of  the  company  to  ex- 
ercise proper  supervision  as  such.  Instruc- 
tion No.  2,  quoted  above,  discloses  the  only 
complaint  upon  which  a  verdict  for  plaintiff 
could  rest,  and  that  is  that  the  company 
misinstructed  the  plaintiff  as  to  the  growing 
of  the  crop  of  beets,  and,  by  reason  of  such 
misinstructions,  the  plaintiff  was  damaged. 
What  are  the  misinstructions  mentioned  in 
the  complaint,  and  what  damages  are  predi- 
cated upon  the  same?  In  the  brief  of  re- 
spondent it  is  said  that  the  complaint  alleges 
two  particulars  in  which  the  company  was 
in  default :  "  ( 1 )  Negligently  causing  delay 
in  respondent  obtaining  laborers;  (2)  fail- 
ing to  instruct  such  laborers  after  respond- 
ent had  requested  them  so  to  do."  These, 
then,  form  the  respondent's  contentions  in 
this  court.  But  we  think  the  first  of  these 
has  no  existence  in  fact  in  the  record.  We 
are  unable,  by  any  analysis  we  can  make  of 
the  complaint,  to  discover  this  first  conten- 
tion. It  is  true  the  complaint  alleges  that 
the  company  advised  the  plaintiff  to  wait  for 
the  experienced  laborers  which  the  company 
would  furnish;  but  there  is  not  any  sugges- 
tion in  the  complaint  that  plaintiff  could 
have  procured  other  laborers  who  could  have 
done  his  work  if  this  advice  had  not  been 
given.  On  the  contrary,  the  complaint  does 
allege  that  there  were  not  any  experienced 
laborers  in  Yellowstone  county,  except  such 
«s  were  imported  by  the  company.  There  is 
not  any  allegation  that  plaintiff  would  have 
suffered  less  than  he  did  if  the  company  had 
not  given  him  the  advice.  Neither  is  there 
any  claim  that  any  damage  resulted  from 
the  giving  of  such  advice,  or  plaintiff's  act- 
ing upon  it.  The  only  contention  made  by 
the  complaint  is  that  the  diminished  yield 
was  occasioned  by  the  failure  of  the  com- 
pany to  furnish  the  laborers  in  time,  and  its 
refusal  to  properly  instruct  them  when  fur- 
nished. We  have  searched  the  complaint  in 
vain  for  any  allegation  that  the  company 
misinstructed  the  plaintiff  in  any  particular. 
Of  course,  the  word  "misinstruct,"  as  un- 
derstood and  used  by  the  learned  judge  of 
the  trial  court,  means  to  instruct  amiss,  to 
give  wrong  or  improper  instructions.  Web- 
ster's International  Dictionary.  Now,  where- 
in does  the  complaint  allege  that  the  com- 
pany instructed  the  plaintiff  amiss,  or  gave 
him  wrong  or  improper  instructions  T  It  is 
alleged  in  the  complaint,  as  set  forth  above, 
that  the  company  instructed  the  plaintiff  not 
to  employ  inexperienced  labor  to  do  his 
15  L.R.A.(N.S.) 


work;  but  there  is  not  any  semblance  of  an 
allegation  that  this  was  improper.  It  is  also 
alleged  that  the  company  in  effect  said  to 
the  plaintiff:  "Wait,  and  we  will  furnish 
experienced  laborers  in  sufficient  numbers  and 
in  ample  time  to  do  your  work," — and  that 
plaintiff  relied  upon  such  representations 
and  waited.  The  only  representations  which 
it  is  claimed  that  the  company  made,  and 
upon  which  the  plaintiff  relied,  were  that 
it  would  furnish  sufficient  experienced  la- 
borers in  proper  time  to  do  the  plaintiff's 
work.  Then  it  is  alleged  that  the  company 
negligently  failed  to  supply  such  laborers 
until  about  June  20th,  whereas  they  should 
have  been  furnished  about  May  ISth;  that, 
when  furnished,  it  was  too  late  to  remedy 
the  injury  done;  that  the  laborers  actually 
furnished  by  the  company  in  Jime  were  in- 
experienced; and  that,  when  demand  was 
made  upon  it  to  properly  instruct  such  la- 
borers, the  company  failed  and  refused  to 
do  so.  There  is  not  any  contention  made  that 
these  representations  made  by  the  company, 
and  upon  which  the  plaintiff  relied,  were 
false  or  wrongful.  There  is  not  any  allega- 
tion that  they  were  made  fraudulently  or 
for  the  purpose  of  deceiving  the  plaintiff. 
For  aught  that  appears  from  the  com- 
plaint, they  were  made  in  the  utmost  good 
faith,  and  with  the  intention  on  the  part 
of  the  company  to  fully  carry  them  into 
effect. 

The  gravamen  of  the  complaint  is  that  the 
ccnnpany  negligently  failed  to  keep  its  prom- 
ise, in  that  (a)  it  did  not  furnish  experi- 
enced laborers  in  time,  and  (b)  it  did  not 
properly  instruct  the  laborers  actually  fur- 
nished. That  this  was  the  understanding  of 
the  complaint  entertained  by  the  plaintiff 
himself  is  manifest  from  the  fact  that  his 
only  claim  for  damages  is  based  upon  the 
failure  of  the  company  in  these  two  particu- 
lars; for  there  is  not  any  claim  made  that 
damages  resulted  from  any  act  or  thing  done 
or  omitted,  except  as  set  forth  in  paragraph 
9,  quoted  above.  Does  either  of  the  acta 
of  omission  stated  above,  or  do  both  when 
considered  together,  furnish  plaintiff  » 
ground  for  his  claim  for  damages?  Consid- 
eration of  the  first  of  these  acts  of  omission 
was  entirely  withdrawn  from  the  jury,  and 
properly  so,  by  the  instruction  last  quoted 
above.  The  jury,  then,  must  of  necessity 
have  based  the  verdict  upon  the  failure  of 
the  company  to  properly  instruct  the  labor- 
ers "in  bunching,  thinning,  and  hoeing"  the 
beets.  And  this  is  conclusive  of  this  appeal, 
even  assuming  (which  we  do  not)  that  the 
company,  under  the  contract  of  July,  1905, 
owed  the  duty  to  plaintiff  to  instruct  the 
men.  The  duty  to  furnish  the  laborers  in 
proper  time  devolved  upon  the  plaintiff  him- 
self; and,  since  the  complaint  alleges  that 
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the  damages  resulted  from  the  failure  to  fur- 
nish the  laborers  in  proper  time,  coupled 
vith  the  company's  failure  to  properly  in- 
struct them,  it  is  impossible  to  say  what,  if 
any,  portion  of  the  damages  resulted  from 
the  fault  of  the  company,  and  what  portion 
from  the  fault  of  the  plaintiff  himself. 

It  is  to  be  observed,  too,  that  complaint 
is  not  made  of  the  failure  of  the  company  to 
instruct  plaintiff's  laborers,  but  only  of  its 
failure  to  properly  instruct  them.  It  is  ele- 
mentary that,  in  order  to  maintain  an  ac- 
tion, the  complaint  must  set  forth  facts 
which,  if  true,  put  the  defendant  in  the 
wrong.  For  aught  that  appears  from  this 
complaint,  the  agents  of  the  company  may 
have  given  what  they  deemed  to  be  proper 
instructions,  but  which,  in  fact,  were  im- 
proper; but  if  they  exercised  their  best  judg- 
ment, they  cannot  be  held  to  account  by 
reason  of  an  honest  mistake  of  judgment. 
They  might  be  held  for  such  gross  ignorance 
as  would  amount  to  fraud,  but  there  is  not 
any  allegation  touching  this  phase  of  the 
case  at  all.  But  even  assuming  the  interpre- 
tation of  the  contract  of  July,  1906,  for 
which  plaintiff  contends,  still  we  do  not 
think  that  the  terms  used  can  be  construed 
to  impose  upon  the  company  the  duty  to 
maintain  a  school  for  the  instruction  of  field 
laborers.-  The  instructions  and  supervision 
for  which  provision  is  made  in  the  contract 
clearly  relate  to  instructions  to  be  given  to 
plaintiff  himself  and  supervision  to  be  ex- 
ercised over  him.  This  must  be  so;  for,  as 
between  plaintiff's  employees  and  the  defend- 
ant company,  the  relation  of  master  and 
servant  did  not  exist.  That  it  was  never 
contemplated  by  the  parties  to  the  contract 
of  July,  1906,  that  the  company  should  send 
its  agents  into  plaintiff's  field  to  instruct  the 
laborers  how  to  bunch,  thin,  and  hoe  the 
beets  is  established  to  our  satisfaction  be- 
yond controversy.  It  is  alleged  in  the  an- 
swer, and  admitted  in  the  reply,  that  in  De- 
cember, 1905,  this  plaintiff  entered  into  a 
contract  with  one  P.  W.  Rempfer,  by  the 
terms  of  which  Rempfer  was  to  furnish  the 
laborers  to  do  this  particular  work  of  bunch- 
ing, thinning,  and  hoeing  plaintiff's  beets 
during  the  year  1906.  That  contract,  which 
is  set  forth  at  length,  discloses  that  plain- 
tiff himself  fully  understood  what  was  re- 
quired of  the  laborers  engaged  in  this  par- 
ticular work,  for  the  contract  specifies  in 
the  minutest  detail  just  when  and  how  the 
work  should  be  done  and  what  kind  of  tools 
should  be  used.  There  is  not  any  attempt 
made  in  the  complaint  to  state  a  cause  of  ac- 
tion for  the  breach  of  the  oral  agreement 
which  it  is  alleged  the  company  made  to  fur- 
nish laborers  to  do  the  plaintiff's  work,  even 
assuming  that  a  cause  of  action  could  be 
predicated  thereon.  We  do  not  think  the 
15  T.R.A.(N.S.) 


complaint  states  a  cause  of  action,  and  there- 
fore it  will  not  support  the  judgment. 
Whether  it  can  be  amended  to  state  a  cause 
of  action  we  need  not  decide.  That  question 
can  only  arise  in  case  an  amendment  is  of- 
fered. 

The  judgment  and  order  are  reversed,  and 
the  cause  is  remanded  to  the  District  Ckmrt 
for  further  proceedings  not  inconsistent  with 
the  views  herein  expressed. 

Brantly,  Ch.  J.,  concurs. 

Smith,  J.,  dissenting: 

The  respondent's  counsel  in  his  brief  says 
this :  "The  court  will  at  once  perceive  that 
the  respondent  was  going  upon  the  theory 
that  the  defenaant  company  failed  to  use 
reasonable  care  and  diligence  in  the  super- 
vision of  the  execution  of  the  said  contract, 
and  in  this  respect  he  ha.1  alleged  two  par- 
ticulars in  which  said  defendant  company 
was  80  in  default:  (1)  Negligently  causing- 
delay  in  respondent  obtaining  laborers;  (2) 
failing  to  instruct  such  laborers  after  re- 
spondent had  requested  them  to  do  so."  I 
do  not  agree  that  this  theory  of  the  case  is 
correct,  and  I  think  the  record  shows  that 
the  district  court  did  not  have  any  such 
theory  in  mind.  In  my  opinion,  the  com- 
plaint states  a  cause  of  action  for  negli- 
gently misdirecting  the  respondent  aa  to 
when  the  beets  should  be  bunched,  thinned, 
and  hoed;  and  I  think  the  matter  of  the  em- 
ployment of  labor  is  simply  incidental  to 
this  misdirection,  as  fixing  the  time  at  which 
the  appellant  directed  the  respondent  to  be- 
gin work.  As  I  read  the  record,  the  district 
court  tried  the  case  and  properly  instructed 
the  jury  upon  this  theory.  I  think  ti>e 
judgment  and  order  should  be  affirmed. 


NEW   JERSEY   COURT   OP  ERRORS 
AND  APPEAIiS. 

SUSAN  v.  SLATER,  Plff.  in  Err., 

T. 

NORTH     JERSEY     STREET     RAILWAY 
COMPANY. 

(—  N.  J.  — ,  «9  Atl.  163.) 

Street  railway  —  oonditton  of  trade. 

1.  Where  a  trolley  company  applies  a  1«- 
bricant  to  its  tracks  along  a  public  street, 

Headnotes  by  Beboen,  J. 


Caae  Note.  —  lialMUy  o/  street  raUroocT 
company  for  defect  t»  traOe  or 
street. 

The  earlier  eases  on  this  subject  are  pre- 
sented in  a  note  to  the  case  of  Groves  r. 
Louisville  B.  Co.  62  LJEt.A.  448,  and  tb» 


Digitized  by 


Google 


1008. 


SLATKR  V.  NORTH  JERSEY  STREET  R.  CO. 


841 


in  order  that  its  cars  may  pass  around  a 
curve  more  easily,  it  ia  its  duty  to  malce 
tlie  application  in  such  manner  as  not  to 
endanger  the  safety  of  persons  entitled  to 
use  the  street. 

Highway  —  crosglng  —  care. 

2.  In  crossing  a  public  street  at  a  comer 
where  a  pavement  crossing  had  been  laid, 
the  plaintiiT  had  a  right  to  assume  that  it 
was  a  safe  place  to  walk  over,  and  that 
there  was  no  danger  in  doing  so  unless 
warned  to  the  contrary,  and  when  passing 
along  the  crossing  was  not  guilty  of  con- 
tributory negligence  because,  in  observing 
an  approaching  street  car,  to  avoid  danger 
from  it  she  inadvertently  stepped  upon  a 
portion  of  the  crossing  covered  with  oil  put 
there  by  defendant  m  a  track  lubricant,  and 
was  thrown  down  and  injured. 

Tort  —  married     woman  —  nonjoinder 
of  husband. 

3.  The  nonjoinder  of  her  husband  by  a 


married  woman  in  an  action  of  tort  brouirht 
by  her  is  not  the  proper  basis  of  a  nonsuit, 
where  the  only  plea  is  not  guilty. 

(March  2,  1908.) 

ERROR  to  the  Hudson  County  Circuit  of 
the  Supreme  Court  to  review  a  judg- 
ment in  favor  of  defendant  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Warren  Dixon  for  plaintiff  in  error. 

Messrs.  W.'  D.  Edwards  and  £.  F. 
Smith,  for  defendant  in  error: 

The  husband  and  wife  must  join  if  the 
action  be  brought  for  the  personal  suffering 
of,  or  injury  to,  the  wife. 

1  Chitty,  PI.  73;  Anderson  ▼.  Anderson, 
11   Bush,  327;    Starbird  t.  Frankfort,   35. 


present  note  is  confined   to  the  decisions 
rendered  since  that  note. 

Defects  in  track;  defects  in  street  caused  by 
company. 

As  shown  in  the  earlier  note,  it  is  clear 
that,  irrespective  of  any  express  provision 
on  that  subject  by  statute  or  ordinance,  a 
street  railway  company  is  bound  in  the  first 
instance  to  construct  its  track  in  a  proper 
manner,  and  to  exercise  due  care  to  guard 
against  or  to  remedy  any  defects  in  the 
track  or  its  equipment  which  render  the 
highway  unsafe  for  ordinary  travel.  Later 
cases  are  to  the  same  effect. 

Thus,  in  Shreveport  v.  Kelson,  118  La. 
732,  43  So.  389,  it  was  held  that  a  street 
railway  company  is  bound  to  keep  its  road- 
bed in  repair,  and  must  maintain  its  track 
80  as  not  to  impair  the  servitude  which 
rests  in  the  public;  that  the  repairs  must  be 
made  in  order  to  avoid  accidents;  and  that 
u]x>n  failure  to  make  repairs  the  municipal- 
ity may  insist  upon  compliance  in  order  to 
guard  against  injury. 

In  Haynes  v.  Waterville  &  O.  Street  R. 
Co.  101  Me.  336,  64  Atl.  614,  it  was  held 
that  the  fact  that  a  street  railway  company 
was  authorized  by  the  railroad  commission- 
ers to  run  its  cars  before  its  track  was  fin- 
ished and  put  in  proper  condition  did  not 
exempt  it  from  liability  for  injuries  result- 
ing from  the  imperfect  condition  of  the 
track. 

In  Ross  V.  Metropolitan  Street  R.  Co.  116 
App.  Div.  507,  101  N.  Y.  Supp.  932, — an  ac- 
tion for  injuries  received  in  consequence  of 
plaintiff's  slipping  into  a  hole  or  rut  in  a 
crosswalk  adjoining  the  railroad  track  in  a 
city  street, — a  recovery  was  permitted  where 
the  evidence  tended  to  show  that  the  acci- 
dent was  caused  by  the  worn  and  unsafe 
condition  of  the  rail  which  caused  plaintiff 
to  slip  into  the  hole. 

In  Bolster  v.  Ithaca  Street  R.  Co.  79  App. 
Div.  239,  79  N.  Y.  Supp.  597,  Affirmed  in 
178  N.  Y.  654.  70  N.  £.  1096,  it  was  held 
16  L.RA.(N.S.) 


that  a  railway  company  which,  by  permis- 
sion of  a  university,  constructed  its  track 
upon  a  private  street  located  upon  the  uni- 
versity campus,  owed  the  duty  of  active  vig- 
ilance to  those  lawfully  upon  the  campus ; 
and  it  was  accordingly  held  that  one  was 
entitled  to  recover  for  injuries  to  a  horse  and 
cutter  damaged  in  consequence  of  the  negli- 
gent failure  of  the  railway  company  to  keep' 
in  repair  a  line  of  planking  which  had 
originally  been  placed  at  the  side  of  the 
rails. 

In  Gray  v.  Washington  Water  Power  Co. 
30  Wash.  665,  71  Pac.  206,  an  instruction 
that  if  the  rails  projected  above  the  sur- 
face of  the  street  sufficiently  to  obstruct  the 
public  travel,  and  there  were  no  planks  laid 
along  the  rails  as  required  by  ordinance, 
the  plaintiff  should  recover,  was  held  not 
objectionable  as  subjecting  the  defendant  to 
an  absolute  liability  in  case  of  failure  to 
use  planks, — especially  in  view  of  the  fur- 
ther instruction  that  if  the  defendant  by- 
some  other  method  protected  its  rails  the  or- 
dinance should  not  be  considered. 

In  Brown  v.  Metropolitan  Street  R.  Co. 
60  App.  Div.  184,  70  N.  Y.  Supp.  40,  Af- 
firmed in  171  N.  Y.  609,  64  N.  E.  1119,  a 
street  railway  company  authorized  to  con- 
struct a  cable  line  in  a  street  was  held  lia- 
ble for  injury  to  a  person  riding  on  a  bicy- 
cle, on  evidence  that  the  slot  was  for  a  few 
feet  V/2  to  2  inches  wide,  so  that  the  bicy- 
cle went  through  it,  it  appearing  elsewhere 
that  it  was  only  %  to  %  of  an  inch  wide. 

In  Haynes  v.  Waterville  4  O.  Street  R. 
Co.  supra,  where  it  appeared  that  a  horse, 
frightened  by  an  approaching  street  car, 
would  nevertheless  have  caused  no  injury 
but  for  the  imperfect,  unfinished  condition 
of  the  railway,  the  court  held  that  as  such 
condition  of  the  track  was  a  contributing 
cause  of  the  injury  done  by  the  fright?nej 
horse,  the  street  railway  company  was  lia- 
ble for  the  injury,  even  though  there  was  no 
fault  in  the  management  of  the  car. 

A  street  railway  company  having  the 
right  to  lay  its  tracks  in  the  streets  of  a 
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Me.  89;  Long  v.  Morrison,  U  Ind.  697,  77 
Am.  Dec.  72;  Pennsylvania  R.  Co.  y.  Good- 
enough,  55  N.  J.  L.  681,  22  L.R.A.  460, 
28   AU.   3. 

Bergen,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant,  being  the  owner  and  op- 
erator of  a  street  railway,  caused  the  tracks 
to  be  lubricated  with  oil  at  a  curve  in  the 
tracks.  The  purpose  of  the  curve  was  to 
carry  the  cars  used  on  the  tracks  from  one 
street  to  another  running  at  right  angles 
thereto.  At  this  point  there  was  a  street 
crossing  provided  with  a  pavement  for  the 
use  of  foot  passengers  crossing  from  one 
side  of  the  street  to  the  other.  At  the  close 
of  the  plaintiff's  case  it  appeared  that  she 


was  using  the  crossing  pavement,  and,  Mrbile 
watching  an  approaching  trolley  car,  inad- 
vertently stepped  upon  the  track  and  pave- 
ment immediately  adjoining,  without  notic- 
ing the  oil  or  lubricant  put  tliere  by  the  de- 
fendant shortly  before,  and  was  thereby 
thrown  and  seriously  injured;  that  a  car 
was  approaching  about  half  a  block  away-  to 
which  she  gave  her  attention,  and  therefore 
did  not  observe  the  oil  or  grease,  which  sfae 
could  have  seen  and  avoided  if  she  had  not 
been  watching  tlie  coming  car;  that,  al- 
though she  had  brought  the  suit  in  her  own 
name,  she  was  a  married  woman.  In  this 
condition  of  the  proofs,  defendant  moved  for 
a  nonsuit  upon  the  grounds,  first,  that  no 
negligence  had  been  shown  either  by  defend- 
ant  or    its    servants;    second,   because   oon- 


city  has  the  right  to  make  any  necessary 
excavations  in  the  laying  of  such  tracks; 
but  it  is  its  duty,  when  such  excavation  is 
left  open  at  night  and  is  of  such  a  charac- 
ter as  to  be  unsafe  or  dangerous,  to  guard 
it  either  by  putting  up  guards,  barriers,  or 
lights  reasonably  suflScient  to  warn  passers- 
by,  or  to  maintain  a  watchman  to  give  trav- 
elers warning,  and  it  is  liable  for  injuries 
to  a  traveler  proximately  caused  by  the 
failure  to  take  such  precautions.  Indian- 
apolis Street  R.  Co.  v.  James,  36  Ind.  App. 
643,  74  N.  E.  636. 

Defects  in  street  not  caused  by  company. 

As  shown  in  the  earlier  note  (subd.  III.), 
there  is  considerable  conflict  of  authority 
among  the  cases  as  to  whether  a  street  rail- 
way company,  in  the  absence  of  a  statute  or 
ordinance  imposing  such  duty,  is  bound  to 
remedy  unsafe  conditions  along  the  streets 
over  which  it  runs,  which  are  not  due  to 
any  defects  in  the  track  or  its  appliances, 
but  which  result  from  the  wearing  away 
of  the  surface  of  the  street  by  general  traf- 
fic, leaving  the  rails  protruding  above  the 
level  of  the  highway,  or  from  other  causes 
for  which  the  company  is  not  primarily  re- 
sponsible. The  weight  of  authority  of  the 
cases  cited  in  that  note,  however,  seems  to 
Impose  this  duty  upon  street  railway  com- 
panies, even  when  not  expressly  enjoined 
by  statute  or  ordinance;  and  this  view  is 
also  supported  by  later  authorities. 

Thus,  the  court  in  Montgomery  Street  R. 
Co.  V.  Smith,  146  Ala.  316,  39  So.  767,  de- 
clares— apparently  without  reference  to 
whether  or  not  the  duty  is  enjoined  by  stat- 
ute or  ordinance — that  where  a  street  rail- 
way takes  possession  of  a  portion  of  a 
street  for  the  purpose  of  building  and  op- 
erating a  railway  under  a  franchise,  it  nec- 
essarily assumes  the  duty  to  the  public  to 
keep  that  part  of  the  street  occupied  by  it 
free  from  pitfalls  and  in  such  condition  as 
not  to  be  dangerous  to  the  traveling  public. 
In  that  case,  however,  the  negligence  com- 
plained of  was  in  leaving  unguarded  a  hole 
or  ditch  which  the  company  had  excavated. 

In  Reading  v.  United  Traction  Co.  216 
15  L.R.A.(N.S.) 


Pa.  250,  64  Atl.  446,  an  action  by  the  city 
to  recover  against  the  company  for  the  cost 
of  paving  a  portion  of  the  street, — it  was 
held  that  the  portions  of  streets  occupied 
by  a  street  railway  company  must  be  kept 
in  good  condition  by  it,  although  there  is  no 
express  or  statutory  direction  to  that  ef- 
fect. 

In  Williams  v.  Minneapolis  Street  R,  Co. 
88  Minn.  79,  92  N.  W.  479,  plaintiff,  while 
crossing  the  tracks  of  a  street  railway  com- 
pany at  a  public  crossing,  slipped  into  a 
depression  in  the  pavement,  catching  the 
toe  of  her  shoe  under  the  track,  and  was 
thrown  down  and  injured.  In  an  action  to 
recover  damages  for  the  injury  sustained, 
charging  that  the  railway  company  was 
negligent  in  permitting  the  pavement  to  be 
out  of  repair  at  or  near  a  switch  on  a  pub- 
lic crossing,  the  court  held  that  there  was 
evidence  reasonably  tending  to  show  neg- 
ligence in  respect  to  keeping  the  pavement 
in  repair  at  the  cross  walk,  and  a  recovery 
was  permitted.  It  does  not  appear  whether 
the  street  railway  company  had  been  charged 
by  statute  or  ordinance  with  the  duty  of 
keeping  the  pavement  in  repair. 

In  Fielders  v.  North  Jersey  Street  R.  Co. 
68  N.  J.  L.  343,  69  L.R.A.  456,  96  Am.  St. 
Rep.  662,  63  Atl.  404,  64  Atl.  822,  the 
court,  while  apparently  conceding  and  as- 
suming that  a  street  railroad  company 
would  be  liable  for  injuries  caused  by  the 
improper  condition  of  the  track  itself  or  it« 
appliances,  or  by  any  defect  in  the  street 
produced  by  the  operation  of  its  road,  de- 
clared that  the  duty  to  maintain  the  pave- 
ment as  such  in  repair,  if  it  exists  at  all. 
must  either  be  rested  upon  some  valid 
statute  or  ordinance  imposing  such  a  duty, 
or  must  arise  out  of  the  obligations  of  a 
contract. 

The  court  in  this  case,  further,  without 
passing  upon  the  validity  of  an  ordinance 
requiring  a  street  railway  eompanr  to  pave 
the  street  or  to  keep  it  in  repair,  if  acc>pt- 
ed  as  a  condition  of  its  franchise,  or  deciding 
whether  the  violation  of  such  an  ordinance 
would  sustain  an  action  by  a  traveler  injured 
in  consequence  of  the  failure  to  repair,  held 
as  a  matter  of  construction  that  such  an  ordi- 
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tributory  negligence  on  the  part  of  the 
plaintiff  had  been  shown;  third,  because  the 
plaintiff  was  a  married  woman,  and  had 
brought  the  suit  without  joining  her  hus- 
band as  plaintiff. 

On  the  first  point  it  appears  hy  the  an- 
swers to  interrogatories  served  on  the  de- 
fendant that  it  had  placed  oil  upon  the 
curve  at  the  place  where  plaintiff  fell  be- 
fore the  date  of  the  accident,  but  whether 
on  that  day  or  not  defendant  was  unable  to 
say;  that  oil  was  put  on  with  a  brush. 
The  plaintiff  testified  on  cross-examination 
that  she  looked  to  see  what  she  had  slipped 
on,  and  said  that  the  tracks  and  crosswalk 
between  the  tracks  had  something  on  it, 
and  that  she  not  only  saw  the  grease  on 
the  track,  but  on  the  surface  also;  and  in 


her  examination  in  chief  she  said:  "I 
stepped  on  the  rail  and  walk  at  the  same 
time,  and  I  slipped."  Under  the  well-es- 
tablished rule  in  this  state  a  person  using 
the  sidewalks  and  crosswalks  of  a  public 
street  has  a  right  to  presume  that  they 
are  safe  for  ordinary  use,  and  that  "there 
is  no  dangerous  impediment  or  pitfall  in 
any  part  of  it"  (Durant  v.  Palmer,  29  N. 
J.  L.  644) ;  and  when  this  defendant  placed 
upon  its  tracks  and  the  pavement  of  the 
crosswalk  sufficient  black  oil  or  other  lu- 
bricant to  throw  one  who  might  step  upon 
it,  a  case  is  presented  which,  if  not  jus- 
tifying a  direction  for  the  plaintiff,  at 
least  required  the  submission  to  the  jury 
of  the  question  whether  the  conduct  of 
this  defendant  in  making  the  crosswalk  dan- 


nance  not  binding  upon  the  company  as  a 
condition  of  its  franchise  would  not  sustain 
such  an  action,  where  the  remedy  provided 
by  the  ordinance  itself  in  case  of  the  failure 
of  a  company  to  comply  with  its  terms  was 
the  doing  of  the  work  by  the  city  authori- 
ties at  the  cost  of  the  company.  It  was 
further  held,  however,  that  in  any  event 
.such  an  ordinance  was  an  assumption  of  the 
power  of  taxation,  and  as  such  invalid,  and 
could  not  be  supported  as  an  exercise  of  the 
police  power. 

Where  a  street  railway  company,  after 
tearing  up  a  brick-paved  street  to  lay  its 
tracks,  replaces  the  paving,  a  pedestrian 
lias  a  right  to  presume  that  the  street  is 
safe,  and,  in  the  exercise  of  due  care,  to  act 
upon  such  presumption;  and  where  the 
plaintiff  was  injured  while  exercising  due 
care  while  crossing  a  street  railway  track, 
by  the  defective  manner  in  which  the  pav- 
ing was  relaid,  the  company  was  held  lia- 
ble for  the  injury  sustained.  Union  Trac- 
tion Co.  V.  Bamett,  31  Ind.  App.  467,  67 
N.  E.  206. 

Notice  of  defect. 

In  Sanford  v.  Union  Pass.  R.  Co.  16  Pa. 
Super.  Ct.  393,  the  court  held  that  where 
a  street  railway  company's  obligation  to  the 
city  is  to  keep  and  maintain  in  good  order 
at  all  times,  "under  the  direction  of  the 
city  officials,  the  streets  which,  in  the  judg- 
ment of  the  said  officials,  are  in  need  of  re- 
pair," the  liability  of  the  railroad  company 
to  persons  injured  by  defects  in  the  streets 
IS  conditional  upon,  first,  a  positive  mis- 
feasance in  doing  acts  which  cause  the  street 
to  be  out  of  repair,  in  which  case  no  notice 
to  the  corporation  of  the  condition  of  the 
street  is  essential  to  its  liability;  or,  sec- 
ond, neglect  to  put  the  street  in  repair,  or  re- 
move obstructions  therefrom,  or  remedy 
causes  of  dangor  occasioned  by  wrongful  acts 
of  third  parties,  in  which  case  notice  of  the 
condition  of  the  streets,  or  what  is  equiva- 
lent ta  notice,  is  necessary. 

So,  where  the  plaintiff  was  thrown  from  a 
buggy,  and  injured  by  the  wheels  dropping 
into  a  cable  slot  maintained  in  the  street 
15  L.R.A.(N.S.) 


by  a  street  railway  company,  the  latter  was 
not  liable  for  plaintiff's  injuries,  in  the  ab- 
sence of  proof  of  notice  of  the  defect,  either 
actual  or  constructive,  and  negligent  fail- 
ure to  repair  the  same.  Miller  v.  United 
R  &  Electric  Co.  (Md.)  69  Atl.  636. 

In  Griffin  v.  Interurban  Street  R.  Co.  46 
Misc.  328,  94  N.  Y.  Supp.  854,  where,  by 
the  construction  of  a  subway  beneath  the 
roadbed  of  a  street  railway,  a  trolley  slot 
thereon  would  spread  at  times  about  an 
inch  for  a  distance  of  2  feet,  and  a  bicycle 
rider  was  injured  on  account  thereof,  it  "wa« 
held  that  no  case  could  be  made  out,  either 
on  the  theory  of  nuisance  or  on  the  theory 
of  negligence,  without  showing  that  the  de- 
fendant had  notice  of  the  dangerous  condi- 
tion of  the  street,  or  was  chargeable  with  no- 
tice thereof.  The  court  said:  "In  view  of 
the  fact  that,  only  a  short  time  prior  to  the 
accident,  the  plaintiff's  witness,  with  the 
same  kind  of  a  bicycle,  had  passed  over  the 
place  in  safety,  and  considering  the  nature 
of  the  work  which  was  being  performed  be- 
neath the  defendant's  track,  and  that  such 
work  caused  frequent  and  sudden  changes  in 
the  aperture  of  the  trolley  slot,  it  cannot  be 
said  that  the  defendant  was  chargeable  with 
notice  of  a  slight  widening  of  less  than  I 
inch  in  the  aperture  of  the  slot  for  a  dis- 
tance of  only  about  2  feet.  Plaintiff,  rid- 
ing on  the  slot  during  -the  daytime,  saw 
nothing  to  warn  him  of  danger,  and  the 
circumstances  in  this  case  are  not  such  as  to 
charge  the  defendant  with  notice  of  the  con- 
dition which  caused  the  accident." 

But  in  Doyle  v.  New  York,  58  App.  Div. 
588,  69  N.  Y.  Supp.  120,  where  plaintiff's 
wheel  sank  into  a  rut  or  hole  between  the 
street  surface  and  the  railway  tracks,  which 
had  existed  for  months  before  the  accident, 
the  court  held  that  the  defect  had  existed 
long  enough  to  afford  notice  of  its  condition 
to  both  defendants,  and  that  the  jury  wore 
justified  in  finding  that  the  defendants  had 
not  fulfilled  their  duty  of  keeping  the  street 
pavement  in  good  condition  and  repair;  and 
a  judgment  in  favor  of  the  plaintiff  against 
both  the  city  and  the  street  railway  com- 
pany was  sustained.    To  the  same  effect  is 
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gerous  wa«  not,  under  the  circumstances,  a 
negligent  act. 

The  second  point  was  based  upon  the  al- 
leged contributory  negligence  of  the  plain- 
tiff. The  defendant  in  error  contends  that 
plaintifTs  negligence  produced  the  injury, 
because  she  admits  that  the  cause  of  it  was 
obvious,  and  tliat  rbe  would  have  seen  it  and 
avoided  it  if  she  had  not  been  watching  the 
car,  and  that  the  car  she  was  observing  was 
over  half  a  block  away.  Starting  with  the 
presumption,  as  she  was  justified  in  doing, 
that  the  crossing  was  in  a  safe  condition 
for  walking  over,  she  cannot  be  charged  with 
contributory  negligence  because,  while  she 
was  endeavoring  to  avoid  a  known  and  ap- 
proaching danger,  she  walked  unconsciously 
into  another  and  unexpected  one,  which  she 
had  no  reason  to  apprehend.  She  was  exer- 
cising a  lawful  right  in  crossing  the  street, 
but  in  doing  so  it  became  her  duty  to  avoid 
collision  with  others  rightfully  on  the  street; 


and  it  cannot  be  said  that  under  the  ev- 
idence in  this  case  she  used  any  greater 
care  to  avoid  the  trolley  car  than  was  rea- 
sonably prudent  under  the  circumstances, 
and  such  care  she  was  bound  to  exercise. 
Newark  Pass.  R.  Co.  v.  Block,  55  N.  J.  L. 
605,  22  L.R.A.  374,  27  Atl.  1067.  It  was. 
error  to  take  from  the  jury  the  question  of 
contributory  negligence  under  the  evidence 
in  this  case. 

The  third  point,  vis.,  the  nonjoinder  of  the 
husband,  has  no  merit.  The  only  plea  wa» 
not  guilty.  If  the  defendant  intended  to 
avail  itself  of  the  omission  complained  of, 
there  should  have  been  a  plea  in  abatement 
and  notice  of  nonjoinder;  and  the  fact  of 
nonjoinder  of  the  husband  would  not,  un- 
der the  j)leading  in  this  case,  support  a  non- 
suit 

The  judgment  below  is  reversed,  and  new 
trial  ordered. 


Eckert  v.  New  York,  69  App.  Div.  611,  69 
N.  y.  Supp.  124. 

And  in  Citizens  Street  R.  Co.  ▼.  Marvil, 
161  Ind.  506,  67  N.  E.  921,  it  was  held  that 
a  street  railway  company  was  liable  for  an 
injury  sustained  by  reason  of  a  depression 
in  the  street  caused  by  its  negligent  failure 
to  properly  fill  an  excavation  made  by  it  in 
repairing  its  track.  The  court  said:  "It 
was  the  duty  of  said  company  to  anticipate 
and  provide  for  the  natural  effect  of  rains 
upon  earth  placed  in  said  excavation,  and 
it  is  liable  for  any  injury  resulting  from  its 
negligent  failure  to  do  so." 
• 

Presumption  of  negligence. 

In  Braham  v.  Nassau  Electric  R.  Co.  72 
App.  Div.  456,  76  N.  Y.  Supp.  578,  the  doc- 
trine of  res  ipsa  loquitur  was  held  to  apply 
where  plaintiff  received  an  electric  shock 
as  he  stepped  upon  a  rail  near  to  a  joint 
between  two  rails,  which,  it  was  shown,  if 
not  properly  welded  or  bonded,  would  cause 
such  a  shock,  there  being  evidence  that  the 
rails  were  so  laid  as  not  to  allow  in  the 
usual  manner  for  expansion  and  contraction, 
— a  condition  calculated  to  result  in  im- 
perfect joints.  And  it  was  further  held 
that  the  presumption  of  negligence  was  not 
conclusively  rebutted,  so  as  to  take  the 
question  away  from  the  jury,  by  the  testi- 
mony of  an  employee  whose  duty  it  was  to 
keep  the  tracks  in  order,  that  they  were  in 
order  at  the  time  and  place  of  the  accident. 

In  Anderson  v.  Seattle-Tacoma  Interurban 
R.  Co.  36  Wash.  387,  104  Am.  St.  Rep.  962, 
78  Pac.  1013,  it  was  held  that  the  question 
of  a  street  railway  company's  negligence  in 
failing  to  warn  one  of  the  danger  of  com- 
ing in  contact  with  an  electrically  charged 
rail  by  walking  on  the  track,  after  he  had 
been  wrongfully  forced  to  leave  a  car  at  a 
station,  was  a  question  of  fact  for  the  jury. 

In  Vicksburg  R.  &.  Light  Co.  v.  Miles,  88 
Miss.  204,  40  So.  748,  where  a  horse  was 
15  L.R.A.(N.S.) 


injured  by  an  electric  shock  while  crossinir 
the  track  of  an  electric  railway,  a  verdict 
and  judgment  for  the  plaintiff  were  sus- 
tained, as  it  appeared  that  other  horses  had 
received  similar  shocks  in  stepping  on  the- 
tracks  of  defendant  company  at  other  places 
on  its  line,  and  that  the  officials  were  fully 
advised  and  notKed. 

But  in  Ludwig  v.  Metropolitan  Street  R. 
Co.  174  N.  Y.  646,  67  N.  E.  1084,  Reversing^ 
71  App.  Div.  210,  76  N.  Y.  Supp.  667,  wher^ 
the  plaintiff,  a  pedestrian,  was  injured  by  a. 
shodc  of  electricity  received  from  a  slot 
rail  of  an  underground  trolley,  between  the 
rails  of  a  railway  track,  it  was  held  error 
for  the  court  to  refuse  to  charge  that  the 
plaintiff  must  prove  that  he  was  injured  by 
reason  of  some  negligent  act  or  breach  of 
duty  on  the  part  of  the  defendant,  and  that 
the  facts  were  not  sufficient  to  raise  the  pre- 
sumption of,  negligence  so  as  to  make  it  in- 
cumbent upon  the  company  to  explain. 

And  in  Miller  v.  United  R.  &  Electric  Co. 
supra,  it  was  held  that  the  fact  that  the 
wheels  of  the  buggy  in  which  the  plaintiff' 
was  riding  when  he  was  injured  fell  into 
a  cable  slot  maintained  in  the  street  by  the- 
defendant  railway  company  was  insufficient 
to  raise  a  presumption  of  negligence  on  the 
part  of  the  latter. 

Removal  of  snow. 

In  McMahon  ▼.  Lynn  &  B.  R.  Co.  19 1 
Mass.  295,  77  N.  E.  828,  where  plaintiff's 
sleigh  was  overturned  on  a  ridge  of  harct 
snow  between  the  defendant's  tracks,  a  recov- 
ery against  the  street  railway  company  was 
sustained,  the  jury  having  found  that  the 
accident  was  caused  by  negligence  in  so 
operating  defendant's  snow  plow  as  to  pile 
a  ridge  of  snow  between  the  tracks. 

In  Newport  News  &  O.  P.  R.  &  Electric 
Co.  v.  Bradford,  100  Va.  231,  40  S.  E.  900. 
it  was  held  that  a  street  railway  company 
has   no   right   to   obstruct   a   public  street 
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crossing  in  removing  snow  from  its  tracks, 
if  it  can  reasonably  deposit  the  snow  else- 
where; and  a  recovery  against  the  company 
was  permitted  where  the  plaintifTs  leg  was 
broken  while  he  was  attempting  to  cross  at 
a  public  crossing  which  had  been  banked  up 
with  snow  by  the  street  railway  company  in 
clearing  their  tracks.  The  court  said:  'The 
negligence  of  the  company  consisted,  not 
in  its  failure  to  remove  the  snow  in  a  reason- 
able time,  but  in  putting  the  snow  in  the 
first  instance  on  the  crossing.  The  snow  was 
removed  from  the  tracks  of  the  company  by 
hand  and  shovel,  and  the  contention  of  the 
plaintiff  was  that  this  method  of  removing 
the  snow  enabled  the  company,  in  the  exer- 
cise of  ordinary  care,  to  avoid  obstructing 
the  crossing,  by  throwing  the  snow  to  either 
side  thereof.  When  two  methods  of  deposit- 
ing snow,  of  equal  convenience,  or  of  nearly 
equal  convenience,  may  be  adopted,  that 
method  must  be  chosen  which  will  result  in 
least  injury.  Whether  the  company  exer- 
cised its  right  to  clear  its  track  with  due 
«are  to  avoid  obstructing  the  crossing,  and  in 
such  manner  as  to  avoid,  unnecessary  injury 
and  inconvenience  to  the  public,  was  the 
question  in  the  case,  to  be  determined  by 
the  jury  in  the  light  of  all  the  facts  and 
circumstances  before  them." 

So,  in  Gerrard  v.  La  Crosse  City  R.  Co. 
113  Wis.  258,  67  L.R.A.  465,  89  N.  W.  125, 
where  a  street  railway  company  negligently 
caused  snow  and  ice  on  its  tracks  to  be  ex- 
cavated and  removed  so  as  to  leave  a  deep 
ditch  dangerous  to  public  travel,  it  was 
held  that  the  company  was  liable  for  in- 
juries thereby  caused  to  travelers. 

Effect  of  municipal  direction  or  sanction. 

In  Schuster  v.  Forty-second  Street,  M.  & 
S.  N.  A.  R.  Co.  118  App.  Div.  197,  102  N. 
Y.  Supp.  1054,  it  was  held  that  a  law  re- 
quiring a  street  railway  company  to  keep 
in  repair  that  portion  of  the  street  between 
its  rails  and  2  feet  outside  thereof,  under 
the  supervision  of  the  proper  local  authori- 
ties, imposes  such  duty  irrespective  of  re- 
quests or  demands  by  local  authorities;  so 
that  where  a  boy  stepped  into  a  hole  near 
the  track,  and  was  thrown  forward  on  the 
track  and  run  over  by  a  car,  the  railway 
company  was  held  liable  for  the  injuries  re- 
ceived, by  reason  of  its  failure  to  repair 
the  pavement. 

So,  in  Doyle  v.  New  York,  58  App.  Div. 
588,  60  N.  Y.  Supp.  120,  under  a  statute 
requiring  street  railway  companies  to  keep 
in  repair  that  portion  of  the  pavement  adja- 
cent to  their  tracks,  "under  the  supervision 
of  the  public  authorities"  and  when  re- 
quired by  them  to  do  so,"  it  was  held 
that  the  fact  that  the  city  authorities 
had  not  notified  or  requested  the  com- 
pany to  make  repairs  in  the  pavement  did 
not  relieve  the  company  from  liability  for 
injuries  to  third  persons  caused  by  defects 
therein. 

In  Doyle  v.  New  York  et  al.  supra, 
an  action  against  the  city  of  New  York 
and  the  Brooklyn  Heights  Railroad  Com- 
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pany  to  recover  damages  for  personal 
injuries  sustained  in  consequence  of  the 
existence  of  a  rut  adjacent  to  the  de- 
fendant railway  company's  track,  into 
which  the  wheel  of  a  truck  on  which  the 
plaintiff  was  riding  sank,  causing  a  cask 
of  beer  therein  to  be  thrown  over  on  him, 
the  street  had  been  repaved  with  granite 
blocks.  When  the  franchise  was  granted  to 
the  railway  company  the  street  was  paved 
with  stone.  The  court  held  that  both  de- 
fendants were  liable  for  failing  to  keep  the 
street  reasonably  safe;  that  the  repaving  of 
the  street  did  not  relieve  the  street  railway 
company  from  its  duty  to  repair;  that  it 
owed  the  public  the  duty  to  keep  its  roadbed 
in  repair,  and  it  was  not  relieved  from  the 
duty  to  repair  because  it  had  not  been  or- 
dered to  repair  by  the  local  authorities. 

So,  in  an  action  against  »  street  railway 
company  for  injuries  received  by  falling  into 
a  cut  made  by  it  in  the  traveled  portion  of 
a  public  highway  to  accommodate  its  tracks, 
and  left  by  it  unguarded,  it  was  held  that 
the  company  under  its  franchise  was  not  au- 
thorized to  make  an  excavation  upon  a  part 
of  the  traveled  portion  of  the  highway  with- 
out protection,  and  that,  having  done  so,  it 
was  liable  for  injuries  suffered  by  reason  of 
its  negligence;  that  the  fact  that  the  town- 
ship authorities  did  not  protest  against  the 
company's  negligence  was  not  a  ratification 
of  the  acts  of  the  company  so  as  to  relieve  it 
from  liability.  Kaiser  v.  Detroit  &  N.  W.  R, 
Co.  136  Mich.  641,  99  N.  W.  743. 

— shifting  liability;  negligence  of  independ- 
ent contractors  or  of  other  company. 

Where  a  street  railway  company  has  au- 
thority to  run  its  cars  over  the  tracks  of  an- 
other company,  and  is  not  rec^uired  to  re- 
pair the  tracks  or  streets,  it  is  not  liable 
where  a  pedestrian  breaks  his  leg  because  of 
a  defect  in  a  track.  Ross  v.  Metropolitan 
Street  R.  Co.  116  App.  Div.  507,  101  N.  Y. 
Supp.  932. 

In  Shelton  v.  Northern  Texas  Traction  Co. 
32  Tex.  Civ.  App.  507,  75  S.  W.  338,  a  street 
railway  company  was  held  not  to  be  relieved 
of  liability  for  an  injury  caused  by  plain- 
tiff's wagon  striking  a  projecting  rail  at  a 
point  where  the  company  had  permitted  the 
street  to  become  worn  away,  and  sliding 
along  until  it  struck  the  rail  of  a  steam  road 
at  a  point  where  the  two  roads  crossed,  by 
the  concurrent  negligence  of  the  railroad 
company  in  failing  to  keep  its  crossing  in 
proper  condition. 

Where  a  street  railway  company  owes  a 
duty  to  the  public  to  keep  the  part  of  a 
street  occupied  by  it  in  a  safe  condition,  it 
cannot  escape  liability  by  givin?  the  work  to 
an  independent  contractor.  Thus,  the  in- 
struction that  if  the  jury  are  reasonably 
satisfied  that  the  work  was  done  under  the 
supervision  and  direction  of  the  city's  en- 
gineer, then  the  defendant  would  not  be  lia- 
ble for  any  injury  suffered  by  the  plaintiff, 
was  properly  refused,  as  that  fact  would  not 
release  the  defendant  from  the  duty  resting 
upon  it  to  keep  that  part  of  the  street  occu- 
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pied  by  it  in  a  safe  condition.  Montgomery 
Street  R.  Co.  v.  Sniitli,  146  Ala.  316,  39  So. 
757. 

In  Shiverea  v.  Brooklyn  Heights  R.  Co. 
89  App.  Div.  340,  85  N.  Y.  Supp.  902,  a 
joint  judgment  against  a  street  railroad  and 
a  contractor  doing  work  for  it  which  re- 
quired the  tearing  up  of  city  streets,  was 
held  proper  where,  through  negligence  in 
placing  a  cord  across  the  highway,  it  was 
rendered  unsafe  for  travel,  hy  reason  where- 
of plaintiff  was  injured.  The  court  held: 
"The  company  assumed  a  duty  imposed  on  it 
by  law,  when  it  engaged  in  the  work  of  tear- 
ing up  a  public  street,  equally  whether  it 
embarked  in  the  work  itself  or  engaged  a 
contractor  to  do  it,  viz.,  the  duty  of  keep- 
ing the  highway  in  a  reasonably  safe  condi- 
tion for  travel  while  the  work  was  in  prog- 
ress. That  duty  it  owed  to  the  public,  and 
its  liability,  when  established,  rests  upon 
its  violation  of  that  duty,  and  exists  al- 
though the  specific  act  complained  of  may 
have  been  committed  by  the  independent  con- 
tractor." 

In  Binninger  v.  New  York,  177  N.  Y.  199, 
69  N.  E.  390,  however,  a  contract  between 
a  paving  company  and  a  municipality,  which 
required  the  contractor  to  maintain  the  pave- 
ment in  repair  for  a  period  of  five  years,  was 
held  to  relieve  the  railway  company  during 
that  period  from  the  obligation  of  keeping 
the  street  in  repair  as  required  by  its  fran- 
chise, which  authorized  it  to  operate  its 
railway  on  condition  that  it  keep  the  pave- 
ment between  its  tracks  and  3  feet  on  each 
side  thereof  in  repair,  and  it  was  held  not 
liable  for  an  injury  caused  within  such  peri- 
od by  an  opening  left  by  the  contractor  in 
the  pavement,  alongside  of  the  tracks. 

And  in  Welch  v.  Syracuse  Rapid  Transit 
R.  Co.  70  App.  Div.  302,  75  N.  Y.  Supp.  173, 
the  court  said  that  a  resolution  adopted  by 
the  municipal  authorities,  providing  for  the 
repaving  of  a  street  by  a  contractor,  and 
requiring  him  to  keep  it  in  repair  for  five 
years,  would  relieve  the  street  railway  com- 
pany during  that  time  from  its  statutory 
obligation  to  repair.  The  court  further  said 
that,  even  if  it  would  not  have  the  effect  en- 
tirely to  relieve  the  company  from  liability, 
it  would  be  competent  as  evidence  upon  the 
question  of  the  company's  negligence  in  per- 
mitting the  existence  for  several  months  of 
a  comparatively  slight  depression  near  the 
outer  rail  of  the  track. 


OKI/AHOHA  SUPREME  COURT. 

NEIL  P.  ANDERSON  et  al.,  Plffs.  in  Err., 

V. 

SHAWNEE  COMPRESS  COMPANY  et  al. 
(17  Okla.  231,  87  Pac.  315.) 

Corporation .—  power  to  lease. 

1.  Where   a   strictly   private   corporation 
finds   it   cannot  profitably   continue  opera- 

Hoadnotes  by  Paxcoast,  J. 
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tions,  and  such  financial  exigencies  exist  as 
render  such  action  necessary  or  appropri- 
ate, it  may  lawfully  make  a  lease  of  its  en- 
tire property  for  a  term  of  years,  although 
no  express  authority  to  lease  is  contained  in 
the  articles  of  incorporation. 
Monopoly —  holding  company. 

2.  A  corporation,  known  as  the  "Gulf 
Compress  Company,"  was  organized  under 
articles  of  incorporation  which  stated  that 
it  was  to  conduct  a  general  storage  and  com- 
press business.  Its  capital  stock,  originally 
$25,000,  was  increased  to  $1,000,000,  of 
which  $600,000  was  in  the  form  of  treasury 
stock.  It  appeared  that  the  object  of  the 
corporation  was  to  gain  control  of  the  com- 
press business  in  the  cotton-producing  area. 
by  means  of  purchase  or  lease,  exacting  from 
the  lessor  or  vendor  in  every  case  a  con- 
tract that  such  lessor  corporation  would  not, 
for  a  term  of  years,  engage  in  a  like  busi- 
ness "within  50  miles  of  any  compress  op- 
erated by  the"  lessee,  and  that  the  lessor's 
members,  "individually  and  collectively," 
would  render  every  assistance  "in  discourag- 
ing unreasonable  and  unnecessary  competi- 
tion." Held,  that  such  corporation,  the  Gulf 
Compress  Company,  so  conducted,  is  unlaw- 
ful and  against  public  policy,  its  operation 
tending  to  the  unreasonable  restraint  of 
trade,  the  prevention  of  competition,  and  the 
establishment  of  a  monopoly. 

Same  —  lease. 

3.  And  where,  in  such  case,  a  corporation, 
known  as  the  "Shawnee  Compress  Company," 
formed  for  the  local  compression  of  cotton, 
undertakes,  because  of  the  exigencies  of  its 
financial  situation,  to  lease  its  entire  prop- 
erty to  said  Gulf  Compress  Company  for  a 
period  of  years,  and,  in  such  lease,  to  agree 
not  to  engage  in  the  business  of  compression 
of  cotton  within  50  miles  of  any  plant  op- 
erated by  the  Gulf  Company,  and  to  aid  such 
Gulf  Company  "in  discouraging  unreason- 
able and  unnecessary  competition," — Held, 
that  the  execution  of  such  lease  will  be  per- 
petually enjoined,  or,  if  executed,  the  con- 
tract will  be  declared  an  unreasonable  re- 
straint of  trade,  and  therefore  void  on  the 
ground  of  public  policy. 

(September  5,  1906.) 


Caae  Note.  —  Validity  of  agreement  not 
to  compete,  anciUary  to  stUe  or  leaae 
of  property,  a«  affected  by  coven- 
antee's purpose  to  procure  a  tnonop- 
oly. 

The  variety  of  considerations  which  have 
governed  the  disposition,  in  the  cases  fal- 
lowing, of  the  question  under  discussion, 
seems  to  preclude  the  statement  of  any  gen- 
eral principle  as  deducible  therefrom.  While 
an  attempt  has  been  made  herein  to  group 
the  cases  with  reference  to  the  rationale  of 
decision,  for  the  purpose  of  showing  the  ex- 
tent to  which  the  decision  is  based  upon  ccm- 
mon-law  principles,  or  the  extent  to  which 
it  was  influenced  by  anti-monopoly  statutes, 
it  is  not  always  possible,  as  appears  from  the 
comment    of    the    United    States    Supreme 
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ERROR  to  the  District  Court  for  Potta- 
watomie County  to  review  a  judgment 
in  defendants'  favor  in  an  action  brought  to 
enjoin  the  execution  of  a  lease.     Reversed. 

Statement  by  Pancoast,  J.: 

This  action  was  commenced  on  May  2, 
1906,  in  the  district  court  of  Pottawatomie 
county,  Oklahoma,  by  the  plaintiffs  in  error 
against  the  defendants  in  error,  the  purpose 
being  to  enjoin  the  execution  of  a  certain 
lease  contract  by  the  Shawnee  Compress 
Company,  its  officers  and  agents,  to  the 
Gulf  Compress  Company,  defendants  in  er- 
ror herein.  In  the  absence  of  the  r^^lar 
district  judge  from  said  county,  the  pro- 
bate judge  thereof  issued  a  restraining  or- 
der as  against  the  defendants  in  error  Beat- 


ty  and  Stubbs.  An  amended  petition  was 
filed  on  May  13,  1906,  to  which  a  demurrer 
was  presented  and  overruled.  Thereupon 
defendants  below  filed  an  answer,  which 
contained  a  general  denial,  coupled  with 
certain  admissions  and  explanatory  matter. 
Plaintiffs  below  demurred  to  this  answer, 
and,  on  said  demurrer  being  overruled,  filed 
a  general  denial  as  reply.  In  order  that 
a  proper  understanding  may  be  had  of  the 
issues  presented  by  the  pleadings  to  the 
court  below,  so  much  of  the  matters  set 
up  therein  as  are  essential  to  a  proper  con- 
sideration of  the  questions  involved  in  this 
appeal  is  given  here. 

From  the  amended  petition  it  appears 
that,  on  April  24,  1905,  the  plaintifl's  in 
error    together    owned    139    shares    of   the 


Court,  hereinafter  set  forth,  from  the  de- 
cision reported,  to  determine  the  exact 
ground  on  which  the  judgment  was  based. 

It  should  furthermore  be  stated,  before 
entering  upon  a  discussion  of  the  cases,  that 
while  those  herein  included  probably  com- 
prise most,  if  not  all,  of  the  decisions  on  the 
question  under  discussion,  the  treatment 
herein  aimed  at  is  suggestive  rather  than 
exhaustive. 

On  appeal  from  the  decision  herewith  re- 
ported it  was  said  by  the  United  States  Su- 
preme Court  in  Shawnee  Compress  Co.  v. 
Anderson,  209  U.  S.  423,  52  L.  cd.  — ,  28 
Sup.  Ct.  Rep.  572,  that  the  case  presents 
something  more  'than  a  lease  of  property 
by  one  company,  induced  or  made  necessaiy 
by  financial  embarrassment,  and  the  acqui- 
sition by  the  lessee  of  another  compress, — of 
a  mere  addition  to  its  business, — but  that 
it  presents  acts  in  aid  of  a  scheme  o'  monop- 
oly; and  it  was  held  that  the  testimony  ad- 
duced, taken  in  connection  with  the  terms  of 
the  lease  and  the  restriction  thereby  im- 
posed, supported  the  conclusions  of  the  su- 
preme court  of  the  territory.  The  court  goes 
on  to  say :  "It  does  not  appear  whether  the 
supreme  court  based  its  judgment  upon  the 
common  law,  the  Sherman  law,  or  the  stat- 
utes of  Oklahoma.  The  appellees  insist  that 
the  law  applicable  to  the  case  comes  from  all 
three  sources.  The  Sherman  law  provides 
that  'every  contract,  combination  in  form  of 
trust  or  otherwise,  or  conspiracy,  in  re- 
straint of  trade  or  commerce  in  any  terri- 
tory of  the  United  States  or  of  the  District 
of  Columbia  ...  is  hereby  declared  il- 
legal.' [26  Stat,  at  L.  209,  chap.  647,  t 
3,  U.  8.  Comp.  Stat.  1901,  p.  3201.]  And  it 
has'been  decided  that  not  only  unreasonable, 
but  all,  direct  restraints  of  trade,  are  pro- 
hibited, the  law  being  thereby  distinguished 
from  the  common  law.  But  it  is  contended 
that  it  was  held  in  United  States  v.  Trans- 
Missouri  Freight  Asso.  166  U.  S.  290,  41  L. 
ed.  1007, 17  Sup.  Ct.  Rep.  540,  and  in  United 
States  V.  Joint  Traffic  Asso.  171  U.  S.  505, 
43  L.  ed.  269,  19  Sup.  Ct.  Rep.  25,  that  the 
sale  of  the  good  will  of  a  business,  with  an 
accompanying  agreement  not  to  engage  in  a 
similar  business,  was  not  a  restraint  of 
15  L.R.A.(N.S.) 


trade  within  the  meaning  of  the  Sherman 
act.  Counsel  has  discussed  with  an  affluent 
citation  of  cases  the  principle  which  regu- 
lates such  contracts,  and  insists  that  the 
lease  by  the  Shawnee  Company  conforms  to 
such  principle.  The  principle  is  well  under- 
stood. The  restraint  upon  one  of  the  parties 
must  not  be  greater  than  protection  to  the 
other  party  requires,  and  it  needs  no  further 
explanation  than  is  given  in  Gibbs  v.  Con- 
solidated Gas  Co.  130  U.  S.-  396,  32  L.  ed. 
979,  0  Sup.  Ct.  Rep.  663.  The  supreme  court 
of  the  territory  recognized  the  principle,  but 
said:  "Tested  by  the  general  principles  ap- 
plicable to  contracts  of  this  character,  this 
agreement  is  far  more  extensive  in  its  out- 
look and  more  onerous  in  its  intent  than  ia 
necessary  to  afford  a  fair  protection  to  the 
lessee.'  And  in  this  conclusion  the  statute  of 
the  territory  may  have  had  its  influence. 
That  statute  makes  void  every  contract  by 
which  anyone  is  restrained  from  exercising 
a  lawful  profession,  trade,  or  business,  ex- 
cept, however,  that  one  who  sells  the  good 
will  of  a  business  may  agree  with  the  buyer 
to  refrain  from  carrying  on  a  similar  busi- 
ness within  a  specified  county,  city,  or  part 
thereof.  Wilson's  Rev.  &  Anno.  Stat.  |{ 
819,  820.  It  is  clear  that  the  lease  of  the 
Shawnee  Company  to  the  Gulf  Company  does 
not  literally  comply'  with  this  requirement. 
Whether  it  can  be  limited  by  construction, 
as  it  is  contended  by  appellants  it  can  be, 
we  need  not  decide." 

Without  tracing  in  detail  the  development 
of  the  common-law  rule  as  to  the  validity 
of  restrictions  against  competition  in  con- 
tracts of  sale,  with  its  somewhat  arbitrary 
distinctions  as  to  the  extent  of  time  and 
place,  it  will  suffice  here  to  say  that  the 
teat  now  generally  applied  is  whether  the 
restraint  is  such  as  is  necessary  to  afford 
a  fair  protection  to  the  interests  of  the  par- 
ty in  whose  favor  it  is  given,  and  not  such 
as  to  interfere  with  the  interests  of  the  pub- 
lic. Among  recent  cases  involviner  the  valid- 
ity of  restrictions  upon  competition  in  con- 
nection with  the  sale  of  a  business,  in  which 
this  test  is  applied,  may  be  cited:  Roberts 
V.  Lemont,  73  Neb.  365,  102  N,  W.  770;  Cot- 
tingham  v.  Swan,  128  Wis.  321,  107  N.  W. 
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«apit«l  stock  of  the  Shawnee  Compress  Com- 
pany, a  corporation  organized  under  the 
laws  of  Oklahoma  and  doing  business  at 
-Shawnee,  Oklahoma,  capitalized  at '$60,000, 
with  T.  F.  Stubbs  as  president  and  W.  H. 
Beatty  as  secretary;  and  that  J.  M.  Ayde- 
lotte  was  president  of  said  company  for 
several  years  immediately  prior  to  said 
<late.  That  the  Gulf  Compress  Company  is 
A  corporation  existing  under  the  laws  of 
Alabama,  having  its  principal  office  and 
place  of  business  in  the  city  of  Memphis, 
Tennessee,  with  C.  C.  Hanson  and  R.  E. 
L.  Martin,  as  president  and  secretary  there- 
of, respectively.  That  certain  action  was  at- 
tempted to  be  taken  by  the  stockholders  of 
the  Shawnee  Compress  Company,  looking  to 
the  leasing  of  the  entire  business,  good  will, 


property,  franchise,  etc,  of  the  said  Shawnee 
C<»npress  Company  to  the  Gulf  Compress 
Company  for  a  period  of  five  years,  at  a 
stipulated  rental  of  $6,000  per  year.  That 
the  number  of  the  board  of  directors  of  the 
said  Shawnee  Compress  Company  was  at- 
tempted to  be  reduced  from  nine  to  three, 
the  latter  consisting  of  Stubbs,  Beatty,  and 
F.  E.  Anderson.  That,  on  the  26th  of  April, 
1905,  said  Stubbs  and  Beatty,  assuming  to 
act  a*  a  majority  of  the  board  of  directors 
of  said  Shawnee  Compress  Company,  pre- 
tended to  hold  a  meeting,  and  thereat  to 
pass  a  certain  resolution  authorizing  thon- 
selves,  as  president  and  secretary,  respec- 
tively, of  such  company,  to  execute  the 
aforementioned  lease  contract  to  the  Gulf 
Compress  Company,  and  did,  on  said  date. 


936;  My  Laundry  Co.  v.  Schmeling,  129  Wis. 
697,  109  N.  W.  640. 

In  Davis  v.  A.  Booth  k  Co.  65  C.  C.  A. 
269,  131  Fed.  31,  it  was  held  that  an  agree- 
ment accompanying  the  sale  of  the  business 
of  a  corporation,  that.it  or  its  stockholders 
would  not  again  engage  in  a  similar  busi- 
ness during  the  next  ten  years  in  the  terri- 
tory, or  immediate  vicinity  of  the  territory, 
dealt  in  by  the  selling  corporation,  if  tested 
by  the  rule  that  such  a  stipulation  is  valid 
if  it  goes  no  farther  than  to  support  and  pro- 
tect the  interests  transferred  by  the  contract 
of  sale,  was  valid  and  obligatory,  although  it 
appeared  that  the  purchaser  had  also  ac- 
quired other  plants  and  stocks  to  an  extent 
that  tended  to  create  a  power  to  monopolize 
the  fish  market. 

In  United  States  Chemical  Co.  v.  Provi- 
dent Chemical  Co.  64  Fed.  946,  a  lease  of  the 
plant  of  a  company  engaged  in  the  manufac- 
ture of  bone  tartar,  containing  a  covenant 
on  the  part  of  the  lessor  not  to  engage  in 
the  manufacture  of  bone  tartar  during  its 
-continuance,  for  a  rental  large  enough  to 
cover  not  only  the  actual  rental  value  of 
the  land  and  buildings,  but  the  profits  de- 
rived from  the  business  conducted  on  the 
premises,  was  held  valid,  although  it  ap- 
peared that  it  was  the  intention  to  remove 
the  lessor's  competition  from  the  market, 
lipon  the  ground  that  the  stipulation  in  ques- 
tion was  ineffectual  to  create  a  monopoly, 
or  even  to  confer  a  dominating  control  over 
the  trade  in  bone  tartar,  that  the  restraint 
imposed  was  only  commensurate  with  the 
fair  protection  of  the  business  sold,  and  that 
the  tendency  of  such  a  contract  to  create  a 
monopoly  was  less  harmful  than  a  restriction 
uf  the  right,  upon  the  transfer  of  a  business, 
to  enter  into  such  a  covenant  as  will  ade- 
quately protect  the  purchaser,  would  be. 

In  Trenton  Potteries  Co.  v.  Oliphant,  58 
N.  J.  Eq.  607,  46  L.RJl.  265,  78  Am.  St. 
Rep.  612,  43  Atl.  723,  wh«re,  simultaneously 
with  the  purchase  of  a  business,  the  vendors 
of  which  bound  themselves  not  to  engage  in 
the  same  business  within  a  certain  territory 
for  a  period  of  fifty  years,  the  purchaser 
also  acquired,  by  purchase,  four  other  con- 
<'erns  engaged  in  the  same  line  of  business, 
16  L.RA.(N.S.) 


each  vendor  entering  into  a  similar  oon- 
tract  not  to  engage  in  a  competitive  busi- 
ness, it  was  held  that,  although  contracts 
to  restrain  and  limit  competition  in  the  pro- 
duction of  some  commodity  in  the  manufac- 
ture and  sale  of  which  the  public  have  an 
interest  are  repugnant  to  public  policy,  a 
restraint  or  limit  upon  competition  may  re- 
sult from  contracts  which  the  courts  are 
bound  to  enforce;  so  that,  in  the  absence  of 
legislative  prohibition,  the  courts  would  be 
obliged  to  recognize  and  enforce  contracts 
for  the  purchase,  by  an  individual  manu- 
facturer, of  the  business  of  his  competitors, 
even  to  the  last  one,  although  such  purchases 
tend  to  eliminate  competition,  and  the  last 
purchase  would  completely  exclude  it,  at 
least  for  a  time.  In  discusaini;  the  particu- 
lar phase  of  the  question  which  forms  the 
subject  of  this  note,  the  court  said:  "Each 
sale  and  each  incidental  contract  against 
competition  are,  for  reasons  before  given, 
unobjectionable.  Are  they  rendered  objec- 
tionable by  the  fact  that,  being  simultane- 
ously made,  they  excluded  from  engaging  in 
the  business  of  manufacturing  sanitary  pot- 
tery ware  so  large  a  proportion  of  those  en- 
gaged in  that  manufacture?  .  .  .  The 
contracts  in  question  were  not  intended  to 
withdraw,  and  do  not  appear  to  have  with- 
drawn, from  work,  a  single  workman  in  that 
industry.  They  restrain  a  comparatively 
small  number  of  capitalists,  who  had  pre- 
viously employed  their  capital  in  such  man- 
ufacture, from  continuing  to  do  so.  The  en- 
tire capital  of  the  country,  except  theirs,  is 
free  to  be  employed  in  the  manufacture. 
There  seems  to  be  no  ground  for  the  claim 
that  we  should  refuse  to  enforce  respondents' 
contracts  by  injunction,  when  the  proofs  fur- 
nish no  reason  for  the  belief  that  the  public 
will  suffer  if  they  are  held  to  their  bargains. 
The  contpmporaneous  contracts  were  all 
made  as  incidental  to  the  sale  and  purchase 
of  competing  concerns  engaged  in  the  manu- 
facture of  sanitary  pottery  ware.  They  were, 
as  we  have  seen,  reasonably  appropriate  to 
the  protection  of  the  purchaser  in  each  case. 
While  contracts  to  restrain  or  limit  competi- 
tion in  the  production  of  that  ware  may  be 
repugnant  to  the  public  interest,  such  a  re- 
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attempt  to  execute  a  written  lease  to  the 
said  Gulf  Compress  Company,  on  behalf  of 
said  Shawnee  Compress  Company,  for  the 
said  period  of  iive  years,  at  the  stipulated 
rental  of  $6,000  per  annum.  That  said  F.  E. 
Anderson,  a  minority  stockholder,  protest- 
ed and  objected  to  all  such  actions  of  said 
Beatty  and  Stubbs.  That  no  exigencies 
existed  requiring  the  negotiation  of  such 
lease,  and  that  the  intention  of  the  Gulf 
Compress  Company,  in  procuring  said  lease, 
was  to  secure  a  monopoly  of  the  compress 
business,  and  to  restrict  competition  between 
the  compresses  already  operated  by  said 
company  and  the  compress  previously 
owned  and  operated  by  the  Shawnee  Com- 
press Company,  and  is  therefore  void,  as 
Seing  contrary  to  public  policy,  and  in  un- 


due restraint  of  trade.  Other  allegations 
are  made,  attacking  the  legality  of  the  pro- 
ceedings of  the  board  of  directors  in  and 
about  the  execution  of  the  alleged  lease 
contract,  and  such  acts  are  characterized 
as  ultra  vires,  and  void,  as  against  the 
rights  of  plaintiiTs  in  error,  minority  stock- 
holders of  the  said  Shawnee  Compress  Com- 
pany. The  prayer  was  that  the  contract  be 
declared  void,  and  that  said  Stubbs  and 
Beatty  be  enjoined  from  assuming  to  act 
as  president  and  secretary  respectively  of 
said  company,  and  that  said  company  or  its 
o£Scers  take  no  further  proceedings  looking 
to  the  execution  of  the  said  lease.  Follow- 
ing a  general  denial,  the  matters  alleged  in 
the  answer,  essential  to  the  questions  here, 
are,  first,  as  to  the  legality  of  the  proceed- 


straint  or  limit  may  result  from  contracts 
which  the  courts  are  bound  to  enforce." 

In  Oakdale  Mfg.  Co.  v.  Garst,  18  R.  I. 
484,  23  L.R.A.  639,  49  Am.  St.  Rep.  784,  28 
Atl.  973,  it  was  held  that  the  issuance  of 
an  injunction  against  the  violation  by  a 
manufacturer  who,  for  mutual  advantage, 
unites  with  other  manufacturers  of  the  same 
product  in  a  combination  of  stocks,  machin- 
ery, accounts,  and  good  will,  and  the  forma- 
tion of  a  corporation  to  operate  the  com- 
bined business,  of  bis  agreement  not  to  re- 
engage individually  in  the  business,  cannot 
be  prevented  on  the  ground  that  the  contract 
tends  to  create  a  monopoly. 

While  it  is  universally  conceded  that  pub- 
lic interest  demands  that  a  seller  shall  be 
free  to  enter  into  such  covenants  as  will 
adequately  protect  the  purchaser  as  well  as 
that  competition  shall  continue,  some  differ- 
ence of  opinion  appears  to  exist  as  to  wheth- 
er interference  with  the  interests  of  the  pub- 
lic begins  at  the  point  where  protection  of 
the  purchaser  ends. 

In  Harding  v.  American  Glucose  Co.  182 
III.  651.  64  L.RA.  738,  74  Am.  St.  Rep.  189, 
65  N.  E.  577  (writ  of  error  dismissed  in  187 
U.  S.  651,  47  L.  ed.  349,  23  Sup.  Ct.  Rep. 
841),  it  was  held  that  where  the  seller  of 
a  business  agreed  not  to  re-engage  therein 
during  the  period  of  twenty-five  years,  with- 
in a  radius  of  1,500  miles  of  the  city  of  Chi- 
cago, and  the  evidence  tended  to  show  that 
the  manufacture  in  question  could  only  be 
carried  on  successfully  within  such  radius, 
the  agreement  indicated  clearly  that  the  ob- 
ject of  the  whole  scheme  was  to  suppress 
competition  and  to  create  a  monopoly,  and 
was  void,  as  being  in  total  or  general  re- 
straint of  trade. 

In  Keene  Syndicate  v.  Wichita  Gas,  Elec- 
tric Light  &  P.  Co.  69  Kan.  284,  67  L.R.A. 
61,  105  Am.  St.  Rep.  164,  76  Pac.  834,  it  was 
held  that  no  action  to  recover  rents  could  be 
maintained  on  a  lease  made  by  a  corpora- 
tion engaged  in  the  business  of  generating 
and  furnishing  electricity  for  public  and  pri- 
vate use,  to  a  rival  corporation  in  the  city, 
lor  a  period  of  ten  years,  of  machinery  atid 
Appliances  used  in  generating  electricity, 
■whereby  the  lessor  obligated  itself  not  to  en- 
15  L.RJl.(N.S.)  64 


gage  in  the  business  of  furnishing  electrie 
light  and  power  to  public  or  private  con- 
sumers in  the  city  during  said  period,  and 
not  to  dispose  of  any  of  the  property,  ma- 
chinery, or  appliances  retained  by  it  for 
producing  or  generating,  in  said  city,  elec- 
tric light  and  power,  such  lease  being  in  con- 
travention  of  public  policy. 

In  Lufkin  Rule  Co.  v.  Fringeli,  57  Ohio  St. 
596.  41  L.R.A.  185,  63  Am.  St.  Rep.  730,  49 
N.  E.  1030,  it  was  held  that,  where  one  en- 
gaged in  the  same  business  as  another  pur- 
chased that  of  the  latter,  with  its  good  will, 
taking  from  the  latter  a  stipulation  that  he 
would  not,  directly  or  indirectly,  engage 
in  the  same  business  in  the  state,  nor  in  the 
United  States,  for  the  period  of  twenty-five 
years,  such  agreement,  when  analyzed,  shows 
that  its  principal  object  was  not  simply  to 
acquire  the  seller's  business  and  its  good 
will  as  an  investment,  but  to  purchase  them 
out  of  business,  that  the  buyer  might  have 
a  more  complete  monopoly;  and  that  there- 
fore, on  principles  of  public  policy,  such 
agreement  would  not  be  enforced,  whether  it 
was  necessary  or  not  to  the  reasonable  en- 
joyment of  the  good  will  so  purchased.  This 
case  emphasizes  the  point  that,  while  agree- 
ments that  impose  only  a  partial  restraint, 
made  in  connection  with  the  purchase  of  the 
business,  that  are  reasonably  necessary  to 
make  available  the  good  will  purchased  with 
the  business,  and  are  reasonable,  may  be 
enforced,  such  rule  does  not  allow  the  en- 
forcement of  such  agreements  in  general  re- 
straint of  trade,  although  no  mor^  so  than 
is  necessary  to  afford  protection  to  the  pur- 
chaser; as,  in  such  case,  the  interest  of  the 
public  outweighs  the  interest  of  the  pur- 
chaser. 

An  analogous  question  is  presented  in  the 
case  of  Pacific  Factor  Co.  v.  Adler,  90  Cal. 
110,  25  Am.  Rep.  102,  27  Pac.  36.  in  which 
it  was  held  that  a  contract  creating  an  ex- 
clusive agency  for  the  sale  of  grain  bags  or 
burlaps  was  void  as  against  public  policy 
where  shown  to  be  a  part  of  a  scheme  of  the 
agent  to  establish  a  monopoly. 

Passing  to  those  cases  in  which  the  ef- 
fect of  some  anti-monopoly  statute  seems  to 
be  a  salient  feature,  it  wil  be  found  that  the 
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ings  of  the  etockholders,  and,  second,  that 
the  execution  of  said  lease  was  rendered 
necessaiy  and  right  by  the  exigencies  of 
the  financial  situation  of  said  Shawnee 
Compress  Company.  To  this  answer  plain- 
tiffs below  filed  a  demurrer,  which  was 
overruled.  They  then  filed  a  general  denial 
by  way  of  reply.  The  action  was  tried  to 
the  court,  and  resulted,  on  September  20, 
1905,  in  judgment  for  defendants  below,  dis- 
solving the  temporary  injunction,  dismiss- 
ing plaintiffs'  amended  petition,  and  taxing 
the  costs  of  said  action  to  plaintiffs.  Mo- 
tion for  new  trial  was  filed  and  overruled, 
and  this  proceeding  in  error  was  thereupon 
commenced,  to  review  the  action  of  the 
court  below. 

The  lease,  the  execution  of  which  is  sought 


to  be  enjoined,  denominates  the  SIufA-DeF 
Compress  Company  as  the  "landlord,''  and 
the  Gulf  Compress  Company  as  the  "tenant."^ 
After  making  provision  for  the  leasing  of 
all  the  personalty  belonging  to  said  Sliaw- 
nee  Company,  specifying  the  period  to  be 
five  years,  the  rental  $6,000  per  annum, 
and  covering  various  other  items,  such  a* 
repairs,  damages  by  fire,  flood,  etc.,  pro- 
viding for  the  itemizing  of  the  leased  prop- 
erty, etc.,  the  contract  contains  the  follow- 
ing language:  "(6)  The  landlord  shall 
not,  during  the  term  of  this  lease,  without 
the  consent  of  the  tenant,  directly  or  in- 
directly engage  in  the  compression  of  cotton 
within  50  miles  of  any  plant  operated  by  the 
tenant.  .  .  .  (10)  The  landlord  agreea 
and  pledges  the  tenant  its  good  will,  morar 


purpose  of  the  covenantee  to  procure  a  mo- 
nopoly will  invalidate  an  agreement  other- 
wise lawful  only  where  the  statute  is  con- 
strued as  applicable  to  all  contracts  in  aid 
of  a  monopoly,  or  where  there  is  an  unlawful 
combination  of  two  or  more  persons,  in  fur- 
therance of  the  purpose  of  which  the  con- 
tract was  entered  into.  It  is  to  be  noted 
that,  under  the  foregoing  statement,  there  is 
a  ground  for  distinction  between  cases  in 
which  »uch  agreements  are  merely  ancillary 
to  a  sale  or  lease,  and  the  seller  or  lessor  re- 
tains no  interest  in  the  business,  and  cases 
where  such  a  stipulation  forms  a  part  of  a 
sale  or  lease  by  which  a  combination  of  sev- 
eral component  businesses  is  effected.  Such 
distinction  is  analogous  to  that  existing  be- 
tween an  act  lawful  in  itself  and  the  same 
act  when  done  in  furtherance  of  an  unlawful 
'  conspiracy,  and  is  pointed  out  in  Davis  v. 
A.  Booth  &  Co.  66  C.  C.  A.  269,  131  Fed. 
31,  in  the  following  language:  "There  is  a 
clear  distinction,  which  seems  to  be  lost 
sight  of  in  the  argument  here,  between  the 
aggregation  of  properties  by  purchase  when 
the  seller  no  longer  retains  an  interest  in 
the  property,  and  a  combination  of  owners 
and  properties  under  one  management,  where 
each  owner's  interest  is  continued  in  the 
combination.  To  this  latter  class  belongs 
the  case  of  Merz  Capsule  Co.  v.  United 
States  Capsule  Co.  (C.  C.)  67  Fed.  414,  Af- 
firmed in  31  L.R.A.  416,  19  C.  C.  A.  108,  37 
U.  S.  Api>.  686,  71  Fed.  787.  It  may  be  that 
the  practice  of  acquiring,  by  a  single  corpo- 
ration, through  purchase,  of  a  great  num- 
ber of  single  plants  in  several  states,  of  pow- 
er to  control  the  market  of  a  given  commod- 
ity in  a  wide  area  of  territory,  may  become 
injurious  to  the  public;  but,  if  so,  it  would 
seem  that  the  limitations  and  the  means  for 
the  restriction  and  correction  required  must 
be  supplied  by  the  lawmaking  power,  since 
the  old  law  against  forestalling  the  market 
has  become  obsolete." 

And  in  the  same  case  it  was  accordingly 
held  that  the  validity  of  an  agreement  ac- 
companying the  sale  of  the  business  of  a 
corporation,  that  it  or  its  stockholders  would 
not  again  engage  in  a  similar  business  dur- 
ing Hip  next  ton  years  in  the  territory  or  im- 
15  L.R.A.(N.S.) 


mediate  vicinity  of  the  territory  dealt  in  by- 
it,  was  not  affected  by  the  Michigan  anti- 
trust law,  enacting  that  "all  contracts 
.  .  .  the  purpose,  object,  or  intent  of 
which  shall  be  ...  in  any  manner  to 
prevent  or  restrict  free  competition  in  the 
sale  of  any  article  or  commodity  ... 
shall  be  utterly  illegal  and  void":  .  .  . 
Provided,  however,  that  this  section  shall  in 
no  manner  invalidate  or  affect  contracts  for 
what  is  known  and  recognized  at  common 
law  and  in  equity  as  contracts  for  the  good 
will  of  a  trade  or  business," — ^upon  the 
ground  that,  since  such  statute  is  aimed  at 
"trust  combinations,"  the  intent  which 
makes  a  contract  or  combination  unlawful 
thereunder  is  one  in  which  both  parties  par- 
ticipate; and  that  the  act  is  not  intended  to 
comprise  a  case  where  there  was  a  sale  and 
purchase  of  property,  after  which  the  seller 
had  no  interest  in  the  property,  and  there- 
fore had  no  intent  as  to  its  further  use. 

And  further,  in  holding  that  interstate 
commerce  was  not  so  directly  affected  by 
the  transaction  above  set  forth  as  to  bring 
it  within  the  operation  of  the  Federal  anti- 
trust act,  the  court  said:  "Xor  can  this 
conclusion  be  affected  by  the  fact  that  A. 
Booth  &  Company  also  purchased  other 
plants  and  stocks  to  an  extent  that  tended 
to  create  a  power  to  monopolize  the  fish 
market." 

In  A.  Booth  t  Co.  v.  Seibold,  37  Misc.  101, 
74  K.  Y.  Supp.  77C,  in  sustaining  the  valid- 
ity of  a  contract  whereby,  upon  the  sale  of 
its  business,  a  corporation  and  its  individ- 
ual stockholders  agreed  not  to  re-engage  in 
such  business  within  certain  territory  for  a 
limited  time,  it  is  said:  "It  does  not  ap- 
pear that  the  attempted  expansion  of  the 
plaintiff's  business  by  purchasing  and  ab- 
sorbing the  stock  in  trade  and  good  will  of 
rival  dealers  was,  in  any  sense,  a  combina- 
tion to  control  the  sale  and  enhance  the 
prices  of  food  fishes.  It  does  not,  therefore, 
fall  within  the  prohibition  of  the  anti-mo- 
nopoly statutes,  .  .  .  nor  is  Its  validity 
affected,  so  far  as  concerns  the  parties  to  it, 
by  the  fact  that  the  plaintiff  has  purchaaed 
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and  real  support,  and  that  it,  individually 
and  collectively,  will  render  the  tenant  every 
assistance  in  discouraging  unreasonable  and 
unnecessary  competition.  .  .  .  The  tenant 
further  agrees  to  in  no  way  use  its  other 
compresses  to  the  detriment  of  the  Shawnee 
Company  during  the  term  of  this  lease." 
It  further  appears  from  the  evidence  at  the 
trial  that  C.  C.  Hanson  is  the  president  of 
both  the  Atlanta  Compress  Company  and  the 
Gulf  Compress  Company,  being  a  stockhold- 
er in  each,  and  is  the  one  who  negotiated 
the  lease  in  question.  That  the  Atlanta 
Compress  Company  operates  in  the  states 
of  Alabama,  Georgia,  and  Florida,  and  was 
organized  and  is  owned  and  controlled  sole- 
ly by  the  carriers  for  their  benefit.  That 
the  board  of  directors  and  stockholders  of 


[said  corporation  are  composed  entirely  of 
railroad  officials.  That  the  Atlanta  Com- 
pany controls  the  operation  of  25  plants. 
That  the  Gulf  Compress  Company  is  a  close 
corporation,  chartered  in  Mobile,  Alabama, 
and  operating  in  the  states  of  Alabama,  Mis- 
sissippi, Tennessee,  Louisiana,  Arkansas,  In- 
dian Territory,  and  Oklahoma,  and  control- 
ling the  operation  of  27  compresses  in  those 
states,  located  at  various  points  therein. 
That  none  of  the  Gulf  Compress  Company's 
plants  and  the  Atlanta  Compress  Company's 
compresses  are  operated  at  the  same  points. 
It  is  further  disclosed  by  the  evidence  that 
the  capital  stock  of  the  Gulf  Compress 
Company,  as  originally  incorporated,  was 
$25,000,  but  that  it  has,  within  the  past 
year,  been  increased  to  $1,000,000,  of  which 


the  business  of  other  dealers,  and  has  made 
similar  contracts  with  them." 

But,  in  Fisher  v.  Flickinger  Wheel  Co. 
28  Ohio  C.  C.  601,  in  which  the  controversy 
was  as  to  the  title  of  the  property  covered 
by  the  contract  of  sale  in  question,  a  dif- 
ferent effect  was  attributed  to  an  anti-mo- 
nopoly statute,  it  being  held  that  the  pro- 
visions of  the  Ohio  anti-trust  act  (Rev. 
Stat.  4427,  4428),  that  "any  contract  or 
agreement  in  violation  of  the  provisions  of 
this  act  shall  be  absolutely  void,  and  not  en- 
forceable either  in  law  or  equity,"  are  not 
restricted  in  their  application  to  the  mere 
agreement  to  form  a  trust,  but  are  applica- 
ble to  contracts  made  with  the  intent  to  car- 
ry out  the  illegal  purposes  defined  by  the 
statute;  and  that  therefore  a  contract  where- 
by a  combination  of  manufacturers  pur- 
chased all  the  machinery  from  one  of  its 
constituent  members,  which  stipulated  that 
such  member  should  not  compete  in  business 
for  the  period  of  five  years  in  a  territory 
lying  between  New  York  City  and  Denver, 
Colorado,  is  illegal  and  void,  where  the  pro- 
visions of  the  contract  and  the  fact  that  such 
machinery  was  purchased  without  any  plan 
for  its  location  and  use,  and  remained  un- 
used by  the  purchaser,  pointed  irresistibly 
to  the  conclusion  that  the  main  object  of 
the  purchase  was  the  restriction  of  competi- 
tion. 

A  case  governed  by  peculiar  considerations 
is  Comer  v.  Burton-Lingo  Co.  24  Tex.  Civ. 
App.  251,  68  S.  W.  969, — an  action  to  re- 
strain the  seller  of  a  business  from  re-en- 
gaging therein  and  for  damages, — in  which  it 
was  held  that,  although  a  stipulation  on  the 
part  of  the  seller  not  to  re-enter  such  busi- 
ness in  a  certain  city  within  ten  years  there- 
after was  not  rendered  invalid  by  the  Texas 
statute  prohibiting  the  union  or  association 
of  the  capital,  skill,  or  acts  of  two  or  more 
persona,  firms,  or  corporations  for  the  pur- 
pose of  creating  or  carrying  out  restrictions 
in  trade,  or  in  the  free  pursuit  of  business, 
or  to  prevent  competition,  and  declaring  all 
contracts  and  agreements  in  violation  there- 
of to  be  absolutely  void  and  unenforceable, 
such  a  stipulation  was  not  valid  where  it  ap- 
peared that  the  purchasers  of  the  business 
16  L.RA.(N.8.) 


were  the  only  other  lumber  dealers  in  the 
city,  and  had  combined  to  buy  the  business 
for  the  purpose  of  preventing  competition 
and  controlling  prices. 

In  the  following  cases,  however,  the  com- 
plicity of  the  covenantor  seems  to  have  been 
regarded  as  bringing  the  contract  within  the 
inhibition  of  the  anti-trust  statutes : 

In  Merz  Capsule  Co.  v.  United  States  Cap- 
sule Co.  67  Fed.  414  (Affirmed  on  other 
grounds  in  31  L.R.A.  415,  10  C.  C.  A.  108, 
37  U.  S.  App.  680,  71  Fed.  787),  the  stip- 
ulation in  question  was  incidental  to  a  trans- 
action whereby  a  corporation  entered  into  a 
•  combination  with  other  manufacturers,  all 
of  whom  conveyed  their  entire  property  and 
business  to  a  new  corporation,  for  the  pur- 
pose of  controlling  the  price  of  the  article 
manufactured  by  them;  and  it  was  held  that, 
such  contract  falling  within  the  Michigan 
anti-trust  act  of  1889,  the  corporation,  up- 
on deciding  to  withdraw,  was  entitled  to  an 
injunction  to  prevent  the  combination  from 
taking  possession  of  its  property  thereun- 
der. 

In  McConnell  v.  Camors-McConnell  Co.  81 
C.  C.  A.  429,  152  Fed.  321,  in  which  the  vio- 
lation of  the  stipulation  against  compet'ition 
was  sought  to  be  enjoined,  it  was  held  that 
where  the  contract  of  sale  provided  for  the 
organization  of  a  new  corporation  to  mo- 
nopolize the  business,  the  contract  was  in 
violation  of  the  Federal  anti-trust  act,  and 
was  therefore  void;  the  enforcement  of  the 
provisions  of  such  act  not  being  limited  to 
direct  proceedings  by  the  state. 

In  American  Strawboard  Co.  v.  Peoria 
Strawboard  Co.  65  HI.  App.  602,  it  was  held 
that  no  recovery  of  rent  could  be  had  upon 
a  lease  containing  a  provision  whereby  the 
lessor  agreed  not  to  compete  within  a  radius 
of  1,000  miles,  upon  the  ground  that  the 
contract  was  void  because  entered  into  know- 
ingly and  purposely,  as  a  part  of  an  un- 
lawful combination  for  the  purpose  of  limit- 
ing the  production  of  an  article  of  merchan- 
dise and  fixing  the  price  thereof,  in  violation 
of  the  Illinois  anti-trust  act,  the  evidence 
showing  that  the  scheme  entered  into,  which 
resulted  in  the  execution  of  various  leases 
to  a  corporation  known  as  the  Independent 
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$600,000  is  treasury  stock.  That  its  field 
of  operation  has  been  rapidly  extended  from 
Alabama  to  all  the  cotton-growing  territory ; 
that  it  is,  at  the  present  time,  engaged  in 
the  purchase  or  leasing  of  compresses  at 
TariouB  points,  and,  as  testified  to  by  its 
president  is  "prepared  to  buy  or  lease, 
whichever  proposition  suits  us  best."  It  ap- 
pears from  the  evidence  that  the  negotia- 
tions conducted  by  Mr.  Hanson  with  Stubbs 
and  Beatty  for  the  lease  of  the  Shawnee 
plant  were  in  pursuance  of  an  effort  to  avoid, 
"directly  or  indirectly,  the  possibility,  if  not 
probability,  of  unnecessary  and  unreason- 
able competition."  It  is  further  disclosed 
by  the  testimony  that  the  carrier  pays  for 
the  compression  of  cotton,  incorporating 
the  cost  thereof  in  its  tariff.  That  tar- 
iffs for  the  hauling  of  cotton  are  estab- 
lished by  the  railroads  as  well  as  hauling 
districts  or  territories,  within  which  the 
haul  of  cotton  must  be  one  way,  or 
otherwise  the  higher  rate,  denominated  the 
terminal  rate,  applies,  rendering  it  unprofit- 
able to  ship  to  other  than  the  established 
point  in  the  hauling  district.  Other  facts 
material  to  the  propositions  urged  by  coun- 
sel, disclosed  by  the  evidence  and  other 
proceedings,  will  be  stated  in  connection 
with  the  argument  on  the  propositions  they 
concern. 

Messrs.  Sbartel,  Keaton,  ft  Wells  for 
plaintiffs  in  error. 
Messrs.  Blakeney  ft  Maxey,  and  Woods, 


Basham,  ft    Biggers    for    defendants    in 
error. 

Pancoast,   J.,  delivered   the   opinion   of 
the  court: 

The  first  error  assigned  is  that  the  court 
below  erred  in  not  deciding  that  it  was  be- 
yond the  scope  of  the  legal  powers  of  the 
said  Shawnee  Compress  Company  to  execute 
the  lease  contract  in  question.  We  find  no 
express  authority  to  lease  set  out  in  the  arti- 
cles of  incorporation,  but  we  are  neverthe- 
less of  the  opinion  the  weight  of  authority 
is  that,  when  a  strictly  private  corporation 
finds  it  cannot  profitably  continue  opera- 
tions, it  may  lawfully  make  a  lease  of  its 
own  entire  property  for  a  term  of  years. 
Plant  V.  Macon  Oil  &  Ice  Co.  103  Ga.  666, 
30  S.  £.  567 ;  Morisette  v.  Howard,  62  Kan. 
463,  63  Pac  756;  10  Cyc.  Law  k  Proc  p. 
1138;  Phillip  v.  Aurora  Lodge  No.  104, 
I.  O.  G.  T.  87  Ind.  506;  Nye  v.  Storer,  168 
Mass.  63,  46  N.  E.  402;  Ardesco  Oil  Co. 
V.  North  American  Oil  &  Min.  Co.  66  Pa. 
376.  It  is,  however,  only  when  such  exigen- 
cies exist  as  necessitate  or  render  appro- 
priate such  or  similar  action  that  this  right 
can  be  exercised.  The  question,  therefore, 
of  the  power  of  a  private  corporation  to 
lease  its  entire  property  for  a  term  of  years, 
resolves  itself  to  consideration  of  the 
financial  exigencies  of  the  company  con- 
cerned, as  indicated  by  the  evidence;  and 
while  no  special  finding  of  fact  is  made  in 
that  regard  in  the  case  at  bar  by  the  trial 


Paper  Co.,  which  assigned  them  to  the  ap- 
pellant, was  a  mere  shift  or  device,  gotten 
up  for  the  purpose  of  limiting  the  produc- 
tion of  strawboard  and  fixing  its  price,  in 
violation  of  the  laws  of  the  state;  that  the 
lease  was  not  made  in  good  faith,  with  the 
intention  that  the  plant  pretended  to  be 
leased  should  be  used,  but  that  it  was  a 
mere  form  adopted  to  evade  the  law,  and  to 
enable  the  lessor  to  receive  a  bonus  for  al- 
lowing its  factory  to  remain  idle. 

In  Clark  v.  Needham.  126  Mich.  84,  61 
L.R.A.  785,  84  Am.  St.  Rep.  559,  83  N.  W. 
1027,  it  was  held  that  a  lease  by  a  firm  of 
all  its  machinery  used  in  the  manufacture 
of  certain  articles,  with  an  agreement  that 
they  would  not,  for  five  years,  manufacture 
or  sell  such  articles  except  to  a  sin- 
gle third  party,  upon  the  execution 
of  which  lease  the  lessee  leased  back 
the  machinery  to  the  first  lessor,  to  use 
for  any  purpose  except  for  the  manufacture 
of  such  articles,  constituted  an  illegal  con- 
tract in  restraint  of  trade,  within  the  inhi- 
bition of  the  laws  of  the  state  and  of  the 
United  States,  where  it  was  not  limited  as 
to  territory,  and  the  lessor  had  been  engaged 
in  carrying  on  such  business  in  other  states, 
upon  the  ground  that  the  plain  object  of 
the  agreement  was  substantially  to  give  the 
lessee  a  monopoly  of  the  business  by  closing 
such  I'art  of  the  lessor's  business. 
16  L.K.A.(K.S.) 


In  connection  with  the  foregoing  cases, 
notice  may  also  be  taken  of  Detroit  Salt  Co. 
V.  National  Salt  Co.  134  Mich.  103,  96  N.  W. 
1,  in  which  an  agreement  by  a  manufacturer 
of  salt  to  sell  its  entire  output  to  another 
company,  and  containing  provisions  under 
which  the  purchaser  might  stop  the  manu- 
facture on  payment  of  certain  amounts, 
was  held  illegal  under  a  state  statute  de- 
claring illegal  all  contracts,  agreements  un- 
derstandings, and  combinations  entered 
into  or  knowingly  assented  to,  the  pur- 
pose, object,  or  intent  of  which  should 
be  to  limit,  control,  or  in  any  manner 
to  restrict  or  regulate,  the  amount  of  pro- 
duction, or  to  enhance,  control  or  regulate 
the  market  price  of  any  article,  or  in  any 
manner  to  prevent  or  restrict  free  competi- 
tion, where  it  was  shown  that  the  seller  knew 
that  the  purchaser  was  attempting  to  get 
control  of  the  market,  and  was  seeking  to 
make  contracts  with  other  manufacturers. 

As  to  the  validity  of  a  stipulation  to  dis- 
continue or  not  to  engage  in  a  particular 
business,  when  not  ancillary  to  a  lawful  con- 
tract, see  case  note  to  Clemmons  v.  Meadows, 
6  L.R.A.(N.S.)  847. 

As  to  contracts  in  partial  restraint  of 
trade,  as  affected  by  modern,  anti-trust  aets, 
see  case  note  to  Lanyon  v.  Garden  City  Sand 
Co.  9  L.R.A.(N.S.)   446. 
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court,  yet  this  feature  must  necessarily  have 
been  considered,  in  the  light  of  the  evidence 
introduced  at  the  trial,  and  the  judgment 
based  thereon.  We  find  ample  authority  in 
the  record  for  the  action  of  the  court  below 
in  this  respect,  and,  following  the  rule  so 
often  reiterated  that  it  is  unnecessary  to 
cite  authorities  to  sustain  it,  we  must  hold 
that  where  the  record  contains  some  evidence 
to  support  the  finding  of  the  trial  court, 
the  judgment  will  n«t  be  disturbed  in  this 
court  on  appeal. 

Tlie  second  proposition  contended  for,  how- 
over,  involves  the  consideration  of  another 
and  far  more  important  question,  upon  which 
it  becomes  the  imperative  duty  of  this  court 
to  pass.  Does  the  contract,  or  so  much 
thereof  as  is  set  out  above,  tend  to  the  un- 
lawful restriction  of  competition  in  the 
business  it  concerns,  and  thereby  furnish 
an  ill^al  monopoly  of  said  business  in  the 
cotton-growing  communities;  and  this,  in 
contemplation  of  the  character  of  the  trans- 
actions out  of  which  the  contract  grew, 
the  plan  and  mode  of  operation  of  the  busi- 
ness of  the  purchasing  or  leasing  company, 
and  the  objects  or  results  accomplished,  if 
not  in  fact  intended  or  sought  to  be  brought 
about?  Where  a  contract  is  brought  before 
us  for '  construction  and  adjudication,  its 
validity  is  necessarily  involved,  and  is  usu- 
ally the  first  point  to  which  the  attention 
of  the  court  is  challenged  by  counsel.  In 
construing  the  instrument  here,  as  well  said 
bv  Mr.  Justice  Bradley,  in  Oregon  Steam 
Nav.  Co.  v.  Winsor,  20  Wall.  64-68,  22  L. 
ed.  315-318,  it  must  be  "judged  according  to 
thrir  circumstances,  and  can  only  be  rightly 
judged  when  the  reason  and  grounds  of  the 
rule  [of  construction  of  such  contracts]  are 
carefully  considered."  The  public  welfare  is 
the  first  consideration  to  which  the  courts 
will  look,  and  then  the  question  of  whether 
the  restraint  upon  the  one  party  is  or  is  not 
greater  than  the  protection  of  the  other  re- 
quires. It  is  now  the  general  holding  that 
when  one  engaged  in  any  business  or  oc- 
cupation sells  out  his  stock  in  trade  and  good 
will,  he  may  make  a  valid  contract  with 
the  purchaser,  binding  himself  not  to  engage 
in  the  same  business  in  the  same  place  for 
a  time  named;  and  this  is  about  as  far  as 
contracts  in  restraint  of  trade  have  been  up- 
held by  the  courts  in  this  country  or  in 
Kngland.  But  when,  by  the  practical  opera- 
tion of  any  contract,  it  encroaches  upon  the 
rights  of  the  public,  and  transgresses  the 
liberty  of  free  competition,  consideration 
then  for  the  public  welfare  and  for  so- 
ciety becomes  paramount,  and  must  pre- 
dominate over  any  individual  right  to  con- 
tract. It  is  immaterial,  in  detennining  the 
legality  of  such  contracts,  whether  or  not 
it  was  entered  into  with  any  evil  intent, 
15  L.R.A.(N.S.) 


but  the  material  consideration  is  its  in- 
jurious tendency,  and  the  power  thereby 
given  to  control  prices.  Nor,  in  order  to 
vitiate  a  contract  is  it  essential  that  its 
result  should  be  a  complete  monopoly.  It  is 
sufScicnt  if  it  really  tends  to  that  end,  and 
to  deprive  the  public  of  the  advantages  de- 
rived from  free  competition. 

No  one  can  read  the  contract  in  the  case 
at  bar,  and  fail  to  discover  that  considera- 
tions of  public  policy  are  largely  involved. 
The  intention  of  the  agreement  is  to  aid  in  ■ 
securing  the  objects  sought  to  be  attained  in 
the  formation  and  organization  of  the  Gulf 
Compress  Company  and  its  allied  corpora- 
tion, the  Atlanta  Compress  Company;  and 
that  this  object  is  to  prevent  competition 
in  the  compression  of  cotton  throughout  the 
cotton-producing  states  cannot  reasonably 
be  doubted.  Circumstances  so  strong  that 
it  is  impossible  not  to  give  this  interpreta- 
tion to  them  point  unerringly  to  this  con- 
clusion. It  crops  out  time  and  again,  both 
in  the  language  used  during  the  negotiations 
for  the  lease  of  the  Shawnee  Compress  Com- 
pany's plant  and  in  the  contract  itself,  and 
in  the  testimony  introduced  on  the  trial  be- 
low. True,  the  language  is  guarded,  the 
parties  are  circumspect;  it  is  only  sought 
to  "discourage  unnecessary  and  unreasonable 
competition;"  but  such  language  is  to  be 
taken  and  construed  in  the  light  of  the  ac- 
tions of  the  parties,  and  in  view  of  the  at- 
tendant circumstances.  The  Gulf  Compress 
Company  is  in  the  business  of  compressing 
cotton  for  hire.  Its  field  of  operation  is  as 
broad  as  language  can  make  it.  Its  capital 
is  $1,000,000,  of  which  six  tenths  or  $600,- 
000  remains  in  the  treasury  in  the  shape  of 
treasury  stock,  the  form  most  convenient, 
most  immediately  available  for  instant  ap- 
plication. Its  capital  has  within  the  past 
eighteen  months  been  increased  from  $25,000 
to  an  amount  sufficient  to  buy  or  otherwise 
absorb  almost  all,  if  not  the  entire,  business 
of  cotton  compression  conducted  in  the 
United  States.  It,  with  the  Atlanta  Com- 
pany, now  controls  the  operation  of  fifty-two 
compresses,  out  of  which  it  owns  but  six, 
holding  the  remainder  by  lease  contracts, 
as  testified  to  by  the  president  of  both 
companies,  similar  to  that  under  con- 
sideration here.  The  officers  of  neither  of 
these  companies  have  seen  fit  to  declare  a 
single  dividend  since  their  incorporation,  but 
the  surplus  of  both  companies  are  held  in 
the  corporation  vaults,  for  the  very  purpose, 
as  we  may  infer  from  the  surrounding  cir- 
cumstances, of  increasing  its  holdings  of 
such  properties  under  like  contracts,  in  fur- 
therance of  a  general  policy  to  absorb  the  en- 
tire business  of  compression  of  this  commod- 
ity. The  real,  the  veritable,  purpose  actuat- 
ing the  officers  of  the  Gulf  Compress  Corn- 
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pany,  aa  disclosed  by  its  plan  of  organiza- 
tion and  mode  of  operation,  and  as  manifest- 
ed by  the  circumstances  surrounding  the 
conduct  of  its  business  and  the  results  of  its 
management  by  them,  is,  beyond  reasonable 
question,  to  place  within  tiieir  power  the 
control  of  the  compress  industry,  by  pur- 
chasing or  leasing  those  plants  which  are  ad- 
vantageously located  in  each  of  the  hauling 
districts  or  territories  established  by  the  car- 
riers in  their  cotton  tariffs.  Within  certain 
boundaries,  the  haul  must  be  one  certain 
way,  and  .when  the  Gulf  C!ompany  seizes  the 
strategic  point,  under  its  leases,  competition 
within  that  district  is  annihilated.  It  may 
be  true,  as  declared  upon  the  witness  stand 
by  its  president,  that  such  is  not  the  purpose 
of  this  organization,  but  the  intention  of  its 
officers,  as  evinced  in  the  declarations  which 
fall  from  their  lips,  is  at  wide  variance 
from  the  purposes  evidenced  by  the  results 
they  have  brought  about.  Nowhere,  by  the 
terms  of  the  contract  we  are  construing, 
is  the  Oulf  Compress  Company  obligated  to 
continue  the  Shawnee  plant  in  operation  as 
an  active  factor  in  the  cotton  compress  bus- 
iness. Its  machinery  might  lie  idle,  its  in- 
dustry cease,  for  all  the  contract  obligates 
them  to  the  contrary.  The  territory  within 
which  the  restriction  on  the  Shawnee  Com- 
pany is  to  operate  is  practically  unlimited. 
True,  the  agreement  is  that  it  "shall  not, 
directly  or  indirectly,  engage  in  the  compres- 
sion of  cotton  within  50  miles  of  any  plant 
operated  by  the  tenant;"  but,  under  this 
clause,  the  Gulf  Compress  Company  may  es- 
tablish a  compress  at  any  competitive  point 
it  pleases,  and  thereby  wholly  extinguish 
competition  through  those  companies  bound 
by  its  leases ;  and  if  with  a  few,  why  not  with 
all,  until  the  logical  outcome  is  the  establish- 
ment of  a  monopoly  of  that  business  through- 
out the  cotton-producing  area,  the  closing 
of  every  avenue  to  competition,  under  leases 
identical  with  that  under  consideration  here. 
The  cases  cited  by  counsel  for  the  defend- 
ants in  error  do  not  sustain  the  doctrine 
contended  for  by  them.  This  case  does  not 
fall  within  that  class  of  cases  where  con- 
tracts ha\'e  been  upheld  though  the  parties, 
by  the  contract,  were  restrained  ■  from  car- 
rying on  the  same  business  for  a  particular 
length  of  time  and  within  a  designated  ter- 
ritory, but  is  one  of  that  class  which  depend 
for  their  validity  upon  the  situation  of  the 
parties,  the  nature  of  the  business,  the  in- 
terests touched  by  the  restrictions,  and  the 
effect  of  the  contract  upon  the  rights  and 
welfare  of  the  public.  Tested  by  the  general 
principles  applicable  to  contracts  of  this 
character,  this  agreement  is  far  more  ex- 
tensive in  its  outlook,  and  more  onerous  in 
its  intent,  than  is  necessary  to  afford  a  fair 
protection  to  the  lessee.  And  tested  by  the 
15  L.R.A.(y.S.) 


same  principles,  because  of  the  considera- 
tions hereinbefore  mentioned,  it  is  equally 
clear  that  the  obligation  is  in  general  re- 
straint of  trade,  opposed  to  public  policy, 
and,  pursued  to  its  logical  outcome,  tends 
necessarily  to  the  establishment  of  a  mon- 
opoly, and  is  therefore,  to  that  extent,  void. 
We  have  examined  numerous  decisions  in 
the  investigation  of  this  subject,  and  believe 
that  the  conclusion  we  have  reached  is  the 
one  most  closely  following  the  trend  of 
modem  authority,  and  in  entire  accord  witii 
the  latest  judicial  expressions  and  enuncia- 
tions of  the  principles  governing  such  con- 
tracts. In  our  judgment,  not  only  ia  the 
enterprise  in  which  the  Gulf  Compress  Com- 
pany is  engaged  an  unlawful  one,  as  now 
conducted,  but  the  contract  in  question  in 
this  case,  being  made  to  further  its  ob- 
jects and  purposes,  is  void  on  the  ground 
that  it  is  in  unreasonable  restraint  of  trade, 
and  against  public  policy.  Some  of  the  cases 
which  construe  contracts  of  similar  charac- 
ter are:  Field  Cordage  Co.  v.  National 
Cordage  Co.  6  Ohio  C.  C.  615;  Richardson 
V.  Buhl,  77  Mich.  632,  6  L.R.A.  487,  43 
N.  W.  1102;  Rakestraw  v.  Lanier,  104  Ga. 
188,  69  Am.  St.  Rep.  1S4,  30  S.  £.  735; 
Lawrence  v.  Kidder,  10  Barb.  641;  Althen 
V.  Vreeland  (N.  J.  Ch.)  38  Atl.  479;  Con- 
sumers' Oil  Co.  T.  Nun.nemaker,  142  Ind. 
560,  61  Am.  St.  Rep.  193,  41  N.  E.  1048; 
Bingham  t.  Maigne,  20  Jones  &  S.  90; 
Thomas  v.  Miles,  3  Ohio  St.  275;  Western 
Wooden- Ware  Asso.  v.  Starkey,  84  Mich.  76, 
11  L.R.A.  503,  22  Am.  St.  Rep.  686,  47  N. 
W.  604;  Small  v.  Minneapolis  Electro-Mat- 
rix Co.  45  Minn.  264,  47  N.  W.  797 ;  Dodge 
Stationery  Co.  v.  Dodge,  145  Cal.  380,  78 
Pac.  879;  Roberts  v.  Lemont,  73  Neb.  365, 
102  N.  W.  ?70;  Evans  v.  American  Straw- 
board  Co.  114  III.  App.  450;  Texas  Standard 
Oil  Co.  T.  Adoue,  83  Tex.  650,  15  L.R.A. 
598,  29  Am.  St.  Rep.  690,  19  S.  W.  274,  and 
many  others.  In  the  case  of  Field  Cordage 
Co.  T.  National  Cordage  Co.,  supra,  a  lease 
for  a  term  of  years  was  made  by  a  manufac- 
turing company  of  the  machinery  in  the 
mill  of  another  like  company,  together  with 
the  latter'a  good  will;  but  the  lease  failed 
to  make  provision  for  the  operation  of  the 
mill  where  situated,  and  such  lease  was  held 
void  as  in  restraint  of  trade.  The  case  of 
Richardson  v.  Buhl,  above  cited,  involved 
the  consideration  of  a  contract  for  the  pur- 
chase of  the  entire  property  of  a  manu- 
facturer of  matches,  it  being  the  policy  o{ 
purchasing  company  to  exact  from  every 
seller  a  bond  that  such  manufacturer  would 
not,  for  a  term  of  years,  engage  in  or  aid 
anyone  else  in  the  manufacture  of  matches, 
"in  any  place  where  such  action  might  coa- 
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fliet  with  the  interests,  or  diminish  the  sales 
or  lessen  the  profits  of  the  .  '.  .  [pur- 
chasing corporation] ;"  and,  in  an  exhaustive 
opinion,  Sherwood,  Ch.  J.,  held  that  such 
contract  was  "unlawful  and  against  public 
policy,  its  object  being  to  prevent  competi- 
tion and  control  the  price  of  an  article  of 
necessity."  The  contract  construed  in  the 
case  of  Thomas  v.  Miles,  supra,  was  similar 
in  its  provisions  to  the  one  at  bar,  the  seller 
binding  himself  not  to  "enter  into  nor  be 
concerned  in  the  kind  of  business  which  has 
heretofore  been  conducted  or  carried  on  by 
the  said  firm,  ...  or  any  branch  there- 
of, within  the  city  of  Cincinnati,  and  shall 
not  in  any  way  interfere  with  any  agency 
that  has  been  established  by  the  said  firm, 
.  .  .  whether  such  agencies  shall  be  lo- 
cated in  Cincinnati  or  elsewhere-;"  and  up- 
on appeal  such  contract  was  held  to  he 
"clearly  opposed  to  public  policy  and  there- 
fore void."  Again,  in  the  case  of  Dodge 
Stationery  Co.  v.  Dodge,  supra,  under  a 
statute  almost  identical  with  ours,  except- 
ing from  the  general  operation  of  the  law  as 
to  contracts  in  restraint  of  trade  those 
concerning  the  selling  of  good  will  of  the 
business,  it  was  held  that  a  contract  by  a 
vendor  of  stock  in  a  corporation,  binding 
him  not  to  engage  in  the  line  of  business 
conducted  by  the  corporation,  is  void.  And 
that  occurs  in  the  case  at  bar,  since,  by 
the  terms  of  the  contract,  the  Shawnee  Com- 
press Company  and  its  officers,  "individual- 
ly and  collectively,"  bound  themselves  not 
to  engage  in  the  compress  business  in  a 
territory  practically  unlimited.  See  also, 
Santa  Clara  Valley  Mill  &  Lumber  Co.  ▼. 
Hayes,  76  Cal.  387,  9  Am.  St.  Rep.  211,  18 
Pac.  391;  Pacific  Factor  Co.  v.  Adier,  90 
Cal.  110,  25  Am.  St.  Rep.  102,  27  Pac.  36; 
Craft  v.  McConoughy,  79  III.  346,  22  Am. 
Rep.  171;  Clancy  v.  Onondaga  Fine  Salt 
Mfg.  Co.  62  Barb.  395 ;  Amot  v.  Pittston  St, 
E.  Coal  Co.  68  N.  Y.  658,  23  Am.  Rep.  190; 
Central  Ohio  Salt  Co.  y.  Guthrie,  35  Ohio 
St.  666;  Shute  v.  Heath,  131  N.  C.  281,  42 
S.  E.  704 ;  Slaughter  v.  Thacker  Coal  &  Coke 
Co.  65  W.  Va.  642,  66  L.R.A.  342,  104  Am. 
St.  Rep.  1013,  47  8.  E.  247. 

In  view  of  the  evidence  in  the  record  be- 
fore us,  we  cannot  judicially  determine  that 
any  portion  of  the  lease  contract  involved 
in  the  case  at  bar  would  unquestionably 
have  been  entered  into  regardless  of  the  two 
provisions  hereinbefore  quoted,  and  herein 
held  unlawful;  hence,  the  entire  contract 
must  fall.  Western  Wooden-Ware  Asso.  t. 
Starkey,  supra;  Bishop  v.  Palmer,  140  Mass. 
469,  4  Am.  St.  Rep.  339.  16  N.  E.  299;  Wil- 
son's Rev.  &  Anno.  Stat,  g  767.  In  view, 
then,  of  the  evident  purposes  of  the  leasing 
company,  as  indicated  by  its  plan  of  or- 
ganization, its  abundant  available  treasury 
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stock,  its  control,  together  with  the  Atlanta 
Compress  Company,  of  fifty-two  compresses 
scattered  at  various  points  over  the  southern 
states,  the  area  affected,  the  unlimited  opera- 
tion of  the  restraining  clause,  the  general 
situation  and  the  interests  concerned,  con- 
siderations of  public  welfare  and  regard  for 
the  public  interests  in  the  commimities  af- 
fected require  us  to  hold  that  this  lease  is 
wider  in  scope  and  more  restrictive  in  op- 
eration than  necessary  for  the  proper  pro- 
tection of  the  Gulf  Compress  Company  in 
its  lease,  and,  being  executed  in  further- 
ance of  monopolistic  design  inimical  to  the 
best  interests  of  the  public,  is  in  unreason- 
able restraint  of  trade,  and  therefore  void. 

In  view  of  the  conclusion  we  have  reached 
upon  the  second  assignment  of  error,  dis- 
cussion of  the  remaining  questions  urged 
would  serve  no  good  purpose. 

For  the  reasons  above  given,  the  judgment 
of  the  trial  court  is  reversed,  and  this  cause 
is  hereby  remanded  to  the  District  Court  of 
Pottawatomie  County,  with  instructions  for 
that  court  to  render  judgment  in  favor  of 
the  plaintiffs  below  in  conformity  with  this 
opinion  and  the  prayer  of  their  amended 
petition. 

Barnwell,  J.,  who  presided  in  the  court 
below,  not  sitting.  All  of  the  Justices  con- 
cur. 

Affirmed  by  Supreme  Court  of  United 
States  April  13,  1908,  209  U.  S.  423,  62  L. 
ed.  666,  28  Sup.  Ct.  Rep.  672. 


aiassachvsistts  sttprkme  jttdi- 
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GEORGE  LEAVITT 

V. 

THE  FIBERLOID  COMPANY, 

(196  Mass.  440,  82  N.  E.  682.) 

Sale  —  defective  material  —  liability  in 
tort. 

I.  A  manufacturer  of  a  composition  used 
in  manufacturing  combs  is  not  liable  in  tort 
to  one  who  buys  stock  from  him  in  the  ordi- 
nary course  of  trade,  which  ignites  in  proc- 


Case  yote.  ^  Implied  vcarranty  of  fit- 
ness of  a  particular  article  purchased 
from  a  manufacturer  or  producer  for 
a  particular  use. 

The  question  as  to  an  implied  warranty  of 
fitness  of  an  article  purcliased  from  a  dealer 
is  discussed  in  the  case  note  to  Oil  Well  Sup- 
ply Co.  V.  Watson,  post,  868,  while  the  some 
question  upon  the  sale  of  food  is  treated  in 
the  case  note  to  Farrell  v.  Manhattan  Mar- 
ket Co.  post,  884. 

The  present  note  is  confined  to  a  review 
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ess  of  manufacture,  where  the  stock  was 
made  in  the  usual  way,  and  the  manufac- 
turer is  not  shown  to  have  had  any  knowl- 
edge of  imperfections  in  it,  or  that  it  would 
ignite  at  a  lower  temperature  than  that  at 
which  such  material  ordinarily  ignites, 
where  both  parties  knew  that  the  material 
was  naturally  highly  inflammable. 
Contract  —  warranty. 

2.  A  warranty  need  not  necessarily  be 
made  at  the  time  of  effecting  a  sale,  it  being 
sufficient  if  it  is  made  under  such  circum- 
stances as  to  justify  the  inference  that  it 
enters  into  the  contract  as  finally  made, 
Statute  of  frauds  —  oral  guaranty. 

3.  Evidence  of  an  oral  guaranty  is  admis- 
sible in  an  action  based  upon  a  contract 
contained  in  an  order  letter  and  a  bill  of 
the  parcels  delivered,  since  the  letter  and 
bill  are  not  of  such  a  formal  character  as  to 


indicate  that  all  previous  negotiations  were 

merged  in  them. 

Damages  —  breach  of   warranty. 

4.  For  breach  of  warranty  that  material 
used  in  manufacture  will  not  ignite  in  the 
ordinary  course  of  manufacture  so  as  to 
cause  a  conflagration  in  the  shop  and  a  de- 
struction of  property,  the  result  of  wlucli  is 
such  conflagration,  a  n\le  of  damages  more 
liberal  than  the  difference  between  the  value 
of  the  material  delivered  and  that  called  for 
by  the  contract  must  prevail. 
Sale  —  specified  article  —  Implied    wrar- 

ranty. 

6.  A  manufacturer  of  a  composition  to 
which  is  applied  a  certain  name,  used  in  the 
manufacture  of  combs,  which,  as  ordinarily 
manufactured,  is  not  liable  to  burst  into 
flame  when  subjected  to  the  usual  process  of 
comb  making,  impliedly  warrants  to  a  comb 


of  the  decisions  since  1893,  as  the  earlier 
cases  upon  this  question  will  be  found  col- 
lected in  a  note  of  that  date,  appended  to 
McQuaid  v.  Ross,  22  L.R.A.  189.  From  the 
authorities  there  reviewed,  as  well  as  from 
the  cases  here  collected,  it  may  be  laid  down 
as  a  rule  of  law,  generally,  though  not  uni- 
versally, accepted,  that  where  an  article  is 
ordered  from  the  manufacturer  thereof,  for 
a  specific  purpose,  and  that  purpose  is  com- 
municated to  the  seller,  and  the  buyer  relies 
upon  the  seller's  skill,  judgment,  and  ex- 
perience to  furnish  him  something  that  will 
answer  that  purpose;  or,  if  the  manufac- 
turer undertakes  to  supply  goods  manu- 
factured by  himself  for  a  special  purpose, 
which  the  buyer  has  no  opportunity  of  in- 
specting,— there  is  an  implied  warranty  that 
the  article  sold  will  be  reasonably  fit  for  the 
intended  purpose.  But,  where  a  known,  de- 
scribed, and  definite  article  is  ordered  of  a 
manufacturer,  although  the  purpose  for 
which  it  is  intended  is  communicated  by  the 
purchaser,  still,  if  the  known,  described,  and 
defined  thing  be  supplied, — that  is,  if  the 
purchaser  gets  the  very  thing  he  ordered, — 
there  is  no  warranty  that  it  shall  answer 
the  particular  purpose  intended.  The  cases 
from  which  these  rules  are  deducible  are 
very  numerous,  but  no  attempt  will  be  here 
made  to  classify  them,  other  than  as  the 
court  found  that  there  was,  or  was  not,  an 
implied  warranty  of  fitness. 

Warranty. 

In  Cleveland  Linseed  Oil  Co.  v.  A.  F.  Buch- 
anan &  S<»is,  67  C.  C.  A.  498,  120  Fed. 
906,  in  which  the  article  sold  was  linseed  oil, 
for  use  in  the  manufacture  of  oil  cloths,  the 
court  followed  the  rule  laid  down  in  Kel- 
logg Bridge  Co.  v.  Hamilton,  110  U.  S.  108, 
28  L.  ed.  86,  3  Sup.  Ct.  Rep.  537,  that  when 
a  buyer  had  no  opportunity  to  inspect  an 
article,  or  when  inspection  was  impractica- 
ble or  useless,  it  was  unreasonable  to  sup- 
pose that  he  bought  on  his  own  judgment, 
and  that,  if  the  buyer  relied,  and,  under  the 
circumstances,  had  reason  to  rely,  on  the 
judgment  of  the  seller,  who  was  also  the 
manufacturer  of  the  article  sold,  the  law 
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implied  a  warranty  that  it  was  reasonably 
fit  for  the  use  for  which  it  was  designed,  if 
the  seller,  at  the  time  of  the  sale,  was  in- 
formed of  the  purpose  to  devote  it  to  that 
use. 

And  in  Bagley  v.  General  Fire  Extinguish- 
er Co.  80  C.  C.  A.  172,  150  Fed.  284,  the 
court  said  that,  where  a  purchaser,  confid- 
ing in  the  reputation  and  experience  of  the 
manufacturer  of  a  fire-extinguishing  appa- 
ratus, intrusted  to  him  the  plan  and  execu- 
tion of  the  work  of  supplying  a  building 
with  such  apparatus,  it  was  "peculiarly"  a 
case  in  which  a  warranty  of  fitness  would 
ordinarily  be  implied,  though  it  could  not 
be  implied  in  the  case  at  bar,  because  the 
written  contract  of  sale  provided  that  do  ob- 
ligations other  than  those  therein  set  forth 
should  be  binding  on  either  party. 

And  in  Iroquois  Furnace  Co',  t.  Wilkin 
Mfg.  Co.  181  111.  582,  64  N.  E.  987,  in  which 
it  appeared  that  the  seller  offered  to  con- 
struct an  engine  for  a  blast  furnace,  ac- 
cording to  his  own  specifications,  and  the 
buyer  relied  upon  his  judgment  to  do  so,  it 
was  held  that  there  was  an  implied  war- 
ranty that  the  engine  would  be  reasonably 
fit  for  the  purpose  to  which  it  was  to  be 
applied.  The  court  said :  "The  test  in  such 
case  is  whether  the  purchaser  trusts  and  re- 
lies on  the  judgment  of  the  manufacturer, 
and  not  upon  his  own  judgment." 

And  in  Merchants'  k  M.  Sav.  Bank  r. 
Fraze,  9  Ind.  App..l61,  53  Am.  St.  Rep. 
341,  36  N.  E.  378,  it  was  held  that,  wheie 
one  desiring  to  purchase  a  stallion  for  breed- 
ing purposes,  and  relying  upon  the  judg- 
ment and  knowledge  of  a  producer  and  deal- 
er in  such  stock,  stated  to  the  latter  the 
purpose  of  his  purchase,  and  the  seller  un- 
dertook to  provide  such  a  horse,  the  sale 
carried  with  it  an  implied  warranty  that 
the  horse  would  be  reasonably  fit  for  breed- 
ing purposes. 

And  in  Clarke  ▼.  Johnson  Foundry  & 
Mach.  Co.  19  Ky.  L.  Rep.  973,  42  S.  W.844. 
it  was  held  that,  where  one  contracted  to 
furnish  and  erect  an  elevator  in  a  build- 
ing, and  knew  the  purpose  for  which  it  was 
to  be  erected,  and  the  other  party  trusted  to 
the  former's  judgment  and  skill,  there  was 
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manufacturer  purchasing  the  article  under 
its  trade  name  that  the  material  with  which 
he  filla  the  order  will  not  burst  into  flame 
under  ordinary  methods  of  use,  where  there 
is  no  inspection  or  other  circumstance  show- 
ing that  the  buyer  assumed  the  risk  and  a 
material  which  would  so  burst  into  flame, 
could  have  no  substantial  value  for  any  use, 
and  would  not  properly  be  described  by  the 
name  employed.  • 

Damages  —  implied  warranty. 

6.  A  manufacturer  of  a  composition  ma- 
terial used  in  making  combs,  who,  in  filling 
an  order  for  the  material  by  name,  delivered 
an  article  of  inferior  quality,  liable  to  burst 
into  flame  in  the  ordinary  process  of  work- 
ing it,  which  fact  is  not  discoverable  by  in- 
spection, may,  under  his  implied  warranty 
of  quality,  be  liable  to  indemnify  the  pur- 
chaser for  loss  by  fire  caused  by  the  ignition 


of  the  material  during  ordinary,  careful,  and 
prudent  methods  of  using  it,  if  such  loss 
should  have  been  reasonably  anticipated. 
Evidence  —  materiality  ^  breach      of 
warranty. 

7.  Upon  the  question  of  breach  of  war- 
ranty of  quality  of  a  composition  material 
manufactured  by  defendant,  evidence  is  not 
admissible  of  the  specific  number  of  men  em- 
ployed by  him  in  a  particular  process  of  the 
manufacture. 

Same  —  warranty  —  oorrespondenoe. 

8.  As  tending  to  throw  light  upon  the 
scope  of  an  alleged  warranty  of  quality  of  a 
manufactured  article,  and  the  circumstances 
under  which  it  was  given  by  the  manufac- 
turer to  a  consumer,  correspondence  between 
them  at  or  about  the  time  it  was  given,  con- 
taining,  inter   alia,    complaints    about   th» 


an  implied  warranty  that  it  would  be  rea- 
sonably fit  for  the  purpose  to  which  it  was 
to  be  applied.  Here  the  sellers  were  profes- 
sional machinists  and  foundrymen,  and  rep- 
resented themselves  as  expert  elevator  build- 
ers, and  the  buyer  told  the  sellers  that  he 
knew  nothing  at  all  about  elevators,  and 
that  he  would  have  to  rely  upon  them  to 
see  that  the  work  was  properly  done. 

And  in  Queen  City  Glass  Co.  v.  Pittsburg 
Clay  Pot  Co.  97  Md.  429,  65  Atl.  447,  it 
was  held  that  where  a  manufacturer  con- 
tracted to  supply  clay  pots  made  by  him 
for  Use  by  the  buyer  in  making  glass  bot- 
tles, and  the  buyer  trusted  to  the  judgment 
of  the  manufacturer,  there  was  an  implied 
warranty  that  the  pots  would  be  reasonably 
fit  for  the  purpose  to  which  they  were  to  be 
applied. 

So,  in  Skinner  y.  Kerwin  Ornamental 
GUss  Co.  103  Mo.  App.  650,  77  S.  W.  1011, 
it  was  held  that,  where  one  showed  a  room 
in  his  glass-manufacturing  plant  to  anoth- 
er, and  informed  him  that  he  wanted  some- 
thing to  take  out  the  dust  generated  there, 
and  the  latter  agreed  to  furnish  a  fan  that 
would  do  the  work,  a  warranty  arose  by 
legal  implication  that  the  fan  would  be  fit- 
ted for  the  use  for  which  it  was  required, 
and  would  perform  the  work  of  expelling 
such  dust;  especially,  if  the  buyer  was  in 
ignorance  of  the  kind  of  apparatus  appro- 
priate for  the  use  intended,  and  relied  upon 
the  knowledge  and  judgment  of  the  seller  to 
furnish  such  machinery  as  would  attain  the 
purpose  sought. 

And,  in  Bierman  ▼.  City  Mills  Co.  151 
N.  Y.  482,  37  L.R.A.  799,  56  Am.  St.  Rep. 
636.  45  N.  E.  856,  Reversing  10  Misc.  140, 
30  N.  Y.  Supp.  929,  it  was  held  that  where 
a  manufacturer  sold  felt  cloth,  knowing  that 
it  was  to  be  used  in  making  ulsters,  and  the 
buyer  relied  on  the  seller's  skill  in  the  man- 
ufacture of  the  cloth,  there  was  an  implied 
warranty  that  the  cloth  was  free  from  any 
latent  defect  which  would  make  it  unfit  for 
the  purpose  intended. 

So,  in  the  following  cases,  it  was  also 
held  that  where  the  article  was  sold  by  the 
manufacturer,  and  the  buyer  communicated 
to  the  seller  the  purpose  for  which  he  in- 
15  L.R.A.(N.S.) 


I  tended  the  article,  and  relied  upon  the  sell- 
er's judgment  to  furnish  him  an  article  that 
would  answer  his  purpose,  there  was  an  im- 
plied warranty  that  it  would  be  reasonably 
fit  for  the  intended  use:  Pullman's  Palace 
Car  Co.  V.  Metropolitan  Street  R.  Co.  157 
U.  S.  94,  39  h.  ed.  632,  15  Sup.  Ct.  Rep. 
503  (brakes  on  traction  cars) ;  Nashua  Iron 
ft  Steel  Co.  y.  Brush,  33  C.  C.  A.  456,  60 
U.  S.  App.  461,  91  Fed.  213  (strap  for  beam 
engine) ;  The  Nimrod,  141  Fed.  215,  Af- 
firmed without  opinion  in  72  C.  C.  A.  300, 
141  Fed.  834  (steam  boiler  for  tug) ;  Troy 
Grocery  Co.  v.  Potter,  139  Ala.  369,  36  So. 
12  {dictum) ;  Main  v.  Bearing,  73  Ark.  470, 
84  S.  W.  640  (jewelry) ;  Main  v.  El  Dorado 
Dry  Goods  Co.  83  Ark.  16,  102  S.  W.  681 
(jewelry) ;  Alpha  Checkrower  Co.  v.  Brad- 
ley, 105  Iowa,  537,  76  N.  W.  369  (com  cut- 
ter) ;  Marbury  Lumber  Co.  v.  Stearns  Mfg. 
Co.  32  Ky.  L.  Rep.  739,  107  S.  W.  200  (lo- 
comotive for  logging  railway) ;  West  End 
Mfg.  Co,  V.  P.  R.  Warren  Co.  (Mass.)  84 
N.  E.  488  (manila  lined  chip)  ;  Carleton  v. 
Lombard,  A.  ft  Co.  149  N.  Y.  137,  43  N.  E. 
422,  Reversing  59  N.  Y.  S.  R.  882,  28  N.  Y. 
Supp.  1107  (petroleum  for  export  trade); 
Cram  v.  Gas  Engine  ft  P.  Co.  75  Hun,  316, 
26  N.  Y.  Supp.  1069  (naphtha  launch); 
Landreth  v.  Wyckoflf,  67  App.  Div.  145,  73 
N.  Y.  Supp.  388  (vegetable  seeds) ;  Cooper 
V.  Payne,  103  App.  Div.  118,  93  N.  Y.  Supp. 
69  (knitting  machine) ;  League  Cycle  Co.  v. 
Abrahams,  27  Misc.  548,  58  N.  Y.  Supp. 
306  (hubs  and  spokes)  ;  Baylis  v.  Weibe- 
zabl,  42  Misc.  178,  85  N.  Y.  Supp.  366' 
(pliers)  ;  Hauser  v.  Curran,  6  Ohio  N.  P. 
224  (kiln  for  cooperage  factory) ;  Haines,  J. 
ft  C.  Co.  V.  Young,  13  Pa.  Super.  Ct.  303 
(uprights  to  suppf<rt  marble  slabs  used  aa 
partitions). 

There  are  some  cases  in  which  an  implied 
warranty  was  held  to  arise  upon  the  sale 
of  an  article  by  a.  manufacturer  where  no 
reference  was  made  by  the  court  to  any  re- 
liance by  the  buyer  upon  the  seller's  skill 
or  judgment;  though  it  might  properly  be 
inferred  from  the  circumstances  of  each  case- 
that  the  buyer  must  have  placed  such  con- 
fidence in  the  seller.  It  must  be  confessed, 
however,  from  the  general  and  unlimited  lan- 
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quality  of   material  with  which  other   or- 
ders had  been  filled,  is  admissible. 

(November  25,  1907.) 

EXCEPTIONS  by  both  plaintiff  and  de- 
fendant to  rulings  of  the  Superior  Court 
for  Essex  County,  made  during  the  trial  of 
an  action  brought  to  recover  damages  for 
loss  alleged  to  have  been  inflicted  upon 
plaintiff  by  defective  goods  sold  by  defend- 
ant; plaintiff  excepting  to  such  rulings  as 
resulted  in  a  verdict  in  his  favor  for  nom- 
inal damages  only,  and  defendant  excepting 
to  such  rulings  as  permitted  a  verdict 
against  him.  New  trial  granted  on  plain- 
tiff's exceptions. 

Plaintiff,  a  manufacturer  of  combs,  pur- 
«hased  from  defendant  his  crude  material, 
which  was  manufactured  by  defendant  and 
sold  to  the  trade  under  the  name  of  "fiber- 


loid."  This  material  was  a  composition 
which,  if  properly  made,  would  not  spon- 
taneously ignite  under  about  340°  Fahren- 
heit. If,  however,  one  of  the  ingredients 
used  in  making  it  was  not  sufficiently 
washed  out  before  the  process  of  manufac- 
ture was  completed,  it  became  inflammable 
at  a  much  lower  degree.  Some  of  the  par- 
ticular consignment  out  of  which  the  con- 
troversy in  this  case  grew  burst  into  flame 
at  a  temperature  of  200°  or  under  during 
the  ordinary  process  of  -working  it. 

Further  facts  are  stated  in  the  opinion. 

Messrs.  Arthur  Wlthlngton  and  R.  E. 
Burke,  for  plaintiff: 

Defendant  took  the  chance  of  haviiig 
washed  the  dangeroua  nitric  acid  out. 

French  v.  Vining,  102  Mass.  132,  3  Am. 
Rep.  440;  Provost  v.  Cook,  184  Maaa.  315, 
68  N.  E.  336;  Coleman  v.  Mechanics'  Iron 


guage  in  which  the  courts  indulge,  that  it 
might  be  possible  to  deduce  from  these  cases 
the  rule  that,  if  a  manufacturer  undertakes 
to  make  and  sell  an  article  for  a  particular 
purpose,  that  fact  alone  raises  the  implied 
warranty  that  the  thing  sold  is  reasonably 
fit  for  the  ordinary  uses  of  such  an  article. 

Thus,  in  Hallock  v.  Cutler,  71  111.  App. 
471,  it  was  held  that  one  who  manufactured 
an  implement,  named  it  a  potato  digger, 
and  sold  it  to  another,  impliedly  warranted 
that  it  would  dig  potatoes  and  place  them 
on  top  of  the  ground,  ready  to  be  picked  up. 

And,  in  Parsons  Band  Cutter  &  Self  Feed- 
er Co.  V.  Mallinger,  122  Iowa,  703,  98  N.  W. 
580,  it  was  held  that  where  a  threshing  ma- 
-chine  was  purchased,  which  could  not  be 
adapted  to  any  other  use  than  threshing,  the 
law  implied  a  warranty  that  the  machine 
was  adapted  to  such  use,  and  would  reasona- 
bly perform  the  services  required  of  such 
machine. 

So,  in  Moore  v.  Koger,  113  Mo.  App.  423, 
87  S.  W.  602,  in  which  the  sale  was  of  mil- 
let seed,  apparently  by  the  producer,  to  one 
intending  to  resell  to  farmers  for  seed,  it 
was  h7ld  that  there  was  an  implied  war- 
ranty that  the  seed  was  suitable  for  that 
purpose,  if  disclosed  by  the  buyer  at  the  time 
of  sale.  To  quote  from  the  opinion:  "If, 
before  sale,  the  buyer  discloses  to  the  seller 
his  intention  to  purchase  the  articles  for  a 
special  use,  the  latter,  in  making  the  sale 
at  a  sound  price,  agrees  by  implication  that 
the  article  is  free  from  hidden  defects  that 
would  impair  its  usefulness  for  such  pur- 
pose." 

And  in  Prentice  v.  Fargo,  53  App.  Div. 
608.  65  N.  Y.  Supp.  1114,  Affirmed  without 
opinion  in  173  N.  Y.  593,  65  N.  E.  1121,  it 
was  held  that  where  one  raised  and  harvest- 
ed whent  and  sold  it  for  seed  grain,  there 
was  an  implied  warranty  that  there  was  no 
latent  defect  arisinf;  from  the  manner  of 
cultivation,  harvesting,  and  storing  that 
would  render  it  unsuitable  for  that  purpose. 

And  in  Van  Publishing  Co.  v.  Westing- 
house.  C.  K.  &  Co.  72  App.  Div.  121,  76  N. 
15  L.R.A.(N.S.) 


Y.  Supp.  340,  it  was  held  that,  where  an  en- 
gine was  sold  with  a  full  understanding  be- 
tween the  parties  as  to  the  purpose  for 
which  it  was  required,  "there  was  necessa- 
rily included  the  implied  warranty  that  it 
should  be,  when  delivered,  reasonably  fit  and 
suitable  for  the  work  in  hand." 

So,  in  Southern  Brass  ft  I.  Co.  ▼.  Exeter 
Mach.  Works,  109  Tenn.  67,  70  S.  W.  614, 
it  was  held  that  a  sale  by  a  manufacturer 
of  an  engine  and  attachments  of  a  certain 
capacity  and  quality,  and  for  a  special  use 
and  purpose,  communicated  to  the  seller, 
carried  with  it  an  implied  warranty  that 
such  machinery  was  reasonably  suitable  and 
fit  for  the  use  and  purpose  intended,  whether 
the  machinery  was  in  stock  or  specially 
manufactured  to  fill  the  particular  order. 

And  in  Cronipton  &  K.  Loom  Works  t. 
Hoffman,  5  Ont.  L.  Rep.  554,  it  was  held 
that  where  the  seller  of  a  loom  knew  the 
particular  purpose  for  which  the  loom  was 
required,  and  was  furnished  with  a  piece  of 
web  of  the  kind  it  was  to  make,  there  was 
an  implied  warranty  that  it  would  be  fit 
for  the  purpose  of  making  similar  web. 

To  the  same  effect  are  the  following  cases: 
Providence  Mach.  Co.  v.  Laurens  Cotton 
Mills,  98  Fed.  199  (cotton  mill  machinery)  ; 
Kennebrew  v.  Southern  Automatic  Electric 
Shock  Mach.  Co.  106  Ala.  377,  17  So.  545 
(shock  machines) ;  National  Computing 
Scale  Co.  v.  Eaves,  116  Ga.  511,  42  S.  E. 
783  (scales)  ;  Elgin  Jewelrv  Co.  v.  Estes, 
122  Ga.  807,  50  S.  E.  939  (jewelry) ;  Haw- 
ley  Down  Draft  Furnace  Co.  v.  E.  Van  Win- 
kle Gin  k  Mach.  Works  (Ga.  App.)  60  S.  E. 
1008  (draft  furnaces)  ;  Glucose  Sugar  Ref. 
Co.  V.  Climax  Coffee  &  Baking  Powder  Co. 
(Ind.  App.)  81  N.  E.  689  (starch  for  use  in 
making  Iraiking  powder)  :  Ideal  Heating  Co. 
V.  Kramer.  127  Iowa.  137,  102  N.  W.  840 
(heating  plant) ;  West  Michigan  Furniture 
Co.  V.  Diamond  Glue  Co.  127  Mich.  651.  87 
N.  W.  92  (glue  for  use  in  making  furni- 
ture) ;  Detroit  Shipbuilding  Co.  v.  Com- 
stock.  144  Mich.  516.  108  N.  W.  280  (boiler 
for  steamer) ;  Buick  Motor  Co.  v.  Ueid  M^. 
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Foundry  Co.  168  Mass.  250,  46  N.  E.  1066; 
Wellington  t.  Downer  Kerosene  Oil  Co.  104 
Mass.  64. 

The  manufacturer  is  liable  for  defects 
and  for  damage  naturally  and  directly  re- 
sulting from  such  defects  when  the  article 
IB  put  to  its  proper  and  known  use. 

Lebourdais  v.  Vitrified  Wheel  Co.  194 
Mass.  341,  80  N.  E.  482;  Hight  t.  Bacon, 
126  Mass.  10,  30  Am.  Rep.  630;  Arnold  t. 
Harrington  Cutlery  Co.  189  Mass.  647,  76 
N.  E.  194;  Taylor  t.  Cole,  111  Mass.  363; 
Randall  v.  Newson,  L.  R.  2  Q.  B.  Div.  102. 

The  court  erred  in  limiting  the  damages. 

Lonergan  t.  Waldo,  170  Mass.  135,  88 
Am.  St.  Rep.  365,  60  N.  E.  479;  Stock  v. 
Boston,  149  Mass.  410,  14  Am.  St.  Rep.  430, 
21  K.  E.  871;  Boston  Woven  Hose  it,  Rub- 
ber Co.  v.  Kendall,  178  Mass.  232,  61  L.R. 
A.  781,  86  Am.  St.  Rep.  478,  59  N.  E.  657; 
Randall  t.  Newson,  supra;  MuIIett  y.  Ma- 


son, L.  R.  1  C.  P.  559;  Peak  ▼.  Frost,  162 
Mass.  298,  38  N.  E.  518;  Bradley  v.  Rea, 
14  Allen,  20;  Boutin  t.  Rudd,  27  C.  C.  A. 
626,  53  U.  S.  App.  525,  82  Fed.  685;  Hadley 
V.  Baxendale,  9  Exeh.  341;  Wolcott  v.  Mount, 
36  N.  J.  L.  264,  13  Am.  Rep.  438;  Pruitt 
V.  Hannibal  &  St.  J.  R.  Co.  62  Mo.  527. 

It  must  be  taken  to  have  been  contemplat- 
ed by  the  parties  in  this  case  that,  if  the 
fiberloid  took  fire,  the  fire  would  spread 
and  destroy  property. 

Boston  Woven  Hose  i,  Rubber  Co.  v.  Ken- 
dall, supra;  Hyde  y.  Mechanical  Refrigerat- 
ing Co.  144  Mass.  432,  11  K.  E.  673;  French 
▼.  Vining;  Bradley  v.  Rea;  and  Provost  v. 
Cook, — supra;  Weston  v.  Boston  &  M.  R.  Co. 
190  Mass.  298,  4  L.R.A.(N.S.)  669,  112  Am. 
St.  Rep.  330,  76  N.  E.  1060;  Ingraham  v. 
Pullman  Co.  190  Mass.  33,  2  L.R.A.(K.S.) 
1087,  76  N.  E.  237;  Lonergan  v.  Waldo; 
Stock  V.  Boston;  Peak  v.  Frost;  MuUett  v. 


Co.  150  Mich.  118,  113  N.  W.  691  (an  au- 
tomobile engine  and  gear) ;  Aultman  v. 
Hunter,  82  Mo.  App.  632  (harvester); 
Creasy  v.  Gray,  88  Mo.  App.  454  (com  bind- 
er) ;  Ferguson  Implement  Co.  t.  Parmer, 
128  Mo.  App.  300,  107  S.  W.  469  (feeder  for 
threshing  machine) ;  D.  M.  Osborne  &  Co. 
T.  Walley,  8  Pa.  Super.  Ct.  193  (binder) ; 
Tennessee  River  Compress  Co.  v.  Leeds,  97 
Tenn.  574,  37  S.  W.  389  (piston  head  for 
wtton  press). 

No  warranty. 

As  was  before  stated,  when  a  known,  de- 
scribed, and  definite  article  is  ordered  of  a 
manufacturer,  although  the  purchaser  states 
it  to  be  required  for  a  particular  use,  yet, 
if  the  known,  described,  and  definite  thing 
be  actually  supplied,  there  is  no  implied 
warranty  that  it  shall  answer  the  particular 
purpose  intended  by  the  buyer. 

Tliug,  in  Davis  Calyx  Drill  Co.  v.  Mallory, 
69  L.R.A.  973,  69  C.  C.  A.  662,  137  Fed. 
332,  Judge  Sanborn  laid  down  the  following 
rules:  A  warranty  that  a  machine,  tool, 
or  article  sold  is  fit  and  suitable  to  accom- 
plish a  particular  purpose  or  to  do  a  spe- 
cific work  may  be  implied  when  the  manu- 
facturer or  dealer  knows  the  purpose  or 
work  to  be  effected,  and  the  purchase  of  the 
machine,  tool,  or  article  is  in  reality  an  em- 
ployment of  the  vendor  to  do  the  work  by 
mnicing  or  furnishing  a  machine,  tool,  or 
article,  to  effect  it.  .  .  .  But  no  im- 
plied warranty  that  a  machine,  tool,  or  ar- 
ticle is  suitable  to  accomplish  a  particular 
puqiose,  or  to  do  a  specific  work,  arises 
where  the  vendee  orders  of  the  manufa'ctur- 
er,  or  purchases  of  the  dealer,  a  specific,  de- 
scribed, or  definite  machine,  tool,  or  article, 
although  the  vendor  knows  the  purpose  or 
work  which  the  purchaser  intends  to  accom- 
pliith  with  it.  and  assures  him  that  it  will 
effrct  it.  Such  an  assurance  is  but  the  ex- 
pres«tion  of  an  opinion,  when  it  is  followed 
by  a  written  contract,  complete  in  itself, 
which  is  silent  upon  the  subject.  The  ex- 
15  L.R..\.(X.S.) 


tent  of  the  implied  warranty  in  such  a  case 
is  that  the  machine,  tool,  or  article  shall 
correspond  with  the  description  or  exem- 
plar, and  that  it  shall  be  suitable  to  per- 
form the  ordinary  work  which  the  described 
machine  is  made  to  do."  Accordingly,  where 
a  purchaser  contracted  with  a  manufacturer 
in  writing  to  buy  and  pay  for  a  certain  kind 
of  drill  made  by  the  latter,  and  described 
in  its  catalogue,  though  the  manufacturer 
was  informed  that  the  drill  was  wanted  to 
bore  holes  through  certain  described  strata 
of  land  in  a  certain  locality,  it  was  held 
that  there  was  no  implied  warranty  that  the 
drill  was  suitable  for  this  purpose. 

And,  in  Grand  Ave.  Hotel  Ck>.  v.  Wharton, 
24  C.  C.  A.  441,  49  U.  S.  App.  108,  79  Fed. 
43,  it  was  held  that  where  a  purchaser  con- 
tracted for  a  definite,  well-known  kind  of 
boiler,  and  the  specifications  as  to  every  de- 
tail were  minute  and  embodied  in  the  con- 
tract, and  the  boiler  was  delivered  exactly 
as  ordered,  there  was  no  implied  warranty 
that  it  would  operate  with  the  muddy  wa- 
ters of  the  Missouri  river,  though  the  seller 
knew  that  this  particular  water  was  to  be 
used. 

And,  in  Morris  v.  Bradley  Fertilizer  Co. 
12  C.  C.  A.  34,  28  U.  S.  App.  87,  64  Fed. 
55,  it  was  held  that  where  a  purchaser  or- 
dered a  mill  of  the  same  size  and  kind  as 
one  sold  to  another  party,  and  only  partly 
informed  the  seller  of  the  use  which  he  in- 
tended to  make  of  it,  and  did  not  rely  on 
the  seller's  judgment,  and  the  mill  was  de- 
livered as  ordered,  it  was  no  defense  to  an 
action  for  the  recovery  of  the  agreed  price 
that  the  mill  would  not  do  the  work  for 
which  it  was  wanted.  The  court  said  that 
where  a  positive  and  unqualified  order  for 
a  special  article  was  given,  there  could  be 
no  implied  warranty  of  fitness;  that,  for 
such  warranty  to  exist,  it  must  appear,  first, 
that  the  purpose  for  which  the  article  was 
bought  was  sufficiently  made  known  to  the 
seller;  and,  second,  that  the  seller's  judg- 
ment as  to  its  suitability  for  that  purpose 
was  relied  upon. 
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Not- 


Mason;  Hadlej'  v.  Baxendale;  and  Randall 
T.  Newaon, — aupra. 

Messrs.  John  H.  Casey,  Nathaniel  N. 
Jones,  and  Ernest  Foss,  for  defendant: 

There  is  no  express  warranty. 

30  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  144; 
Hogins  V.  Plympton,  11  Pick.  97;  Wiggin 
V.  Butcher,  164  Mass.  447,  28  N.  E.  677; 
Benjamin,-  Sales   (1906  ed.)   657. 

The  contract  of  sale  in  this  case  is  a 
written  contract,  and,  as  it  contains  no  war- 
ranty, a  warranty  cannot  be  ingrafted  upon 
it  by  implication  of  law  or  by  parol  proof. 

Chanter  v.  Hopkins,  4  Mees.  tt,  W.  399; 
Eighmie  v.  Taylor,  98  N.  Y.  288;  De  Witt 
V.  Berry,  134  U.  S.  312,  33  L.  ed.  890,  10 
Sup.  Ct.  Rep.  636;  Ottawa  Bottle  &  Flint- 
Glass  Co.  V.  Gunther,  31  Fed.  208;  Dutton 


V.  Gerrish,  0  Cush.  89,  55  Am.  Dec.  45; 
Whitmore  v.  South  Boston  Iron  Co.  2  Allen, 
52;  Rollins  Engine  Co.  v.  Eastern  Forge 
Co:  73  N.  H.  92,  68  L.R.A.  441,  59  AU. 
382 ;  Hooker  v.  Hyde,  61  Wis.  204,  21  X.  W. 
52;  Crocket  v.  Boston,  6  Cush.  182;  Spring- 
field T.  Harris,  107  Mass.  632;  Black  v.  Bacb- 
elder,  120  Mass.  171. 

So  long  as  the  article  delivered  would  atill 
be  merchantable  as  fiberloid,  the  implied 
warranty  was  satisfied,  even  though  the  fi- 
berloid contained  defects. 

Gossler  v.  Eagle  Sugar  Refinery,  103  Mass. 
331. 

Where  a  known,  described,  and  defined  ar- 
ticle is  ordered  of  a  manufacturer,  although 
stated  or  known  to  be  required  by  the  pur- 
chaser for  a   particular   purpose,   and    the 


And  in  Fairbanks,  M.  ft  Co.  ▼.  Baskett, 
98  Mo.  App.  63,  71  S.  W.  1113,  it  was  held 
that  where  the  seller  of  a  gasoline  engine  de- 
livered an  engine  of  the  kind  and  character 
agreed  on,  there  was  no  implied  warranty 
that  it  should  be  fit  for  the  purpose  for 
which  the  buyer  intended  to  use  it.  The 
court  said:  "If  a  purchaser  gets  the  thing 
he  ordered,  there  is  no  implied  warranty 
that  it  is  fit  for  its  intended  uses.  In  such 
instances,  the  seller  complies  with  his  con- 
tract when  he  sends  an  article  of  the  de- 
scription bought,  and  is  not  bound  to  see 
that  it  is  adapted  to  do  the  buyer's  work. 
.  .  .  The  rule  is  otherwise  when  the  sell- 
er or  manufacturer  contracts  to  make  and 
furnish  an  article  to  do  a  certain  work;  for 
then  he  impliedly  warrants  the  article  fur- 
nished pursuant  to  the  contract  to  be  rea- 
sonably adapted  to  the  use  intended.  The 
ground  of  the  distinction  is  that,  in  the  first 
class  of  contracts,  the  buyer  himself  selects 
the  article;  whereas,  in  the  second  class,  he 
relies  on  the  seller  to  furnish  one  for  a 
stated  purpose,  and  the  seller  is  presumed 
to  take  the  responsibility  of  selection." 

So,  in  Ajnerican  Home  Sav.  Bank  Co.  v. 
Guardian  Trust  Co.  210  Pa.  320.  69  Atl. 
1108,  and  in  Beggs  v.  James  Hanley  Brew- 
ing Co.  27  R.  I.  385,  114  Am.  St.  Rep.  44, 
62  Atl.  373,  it  was  held  that  the  principle 
that,  if  an  article  is  ordered  of  a  manufac- 
turer for  a  special  purpose,  and  it  is  sup- 
plied and  sold  for  that  purpose,  there  is  an 
implied  warranty  that  it  is  fit  for  that  pur- 
pose, must  be  confined  to  cases  where  an  ar- 
ticle is  ordered  for  a  special  purpose,  and 
must  not  be  applied  to  cases  where  a  special 
thing  is  ordered,  though  it  is  intended  for 
a  special  purpose. 

And  this  rule,  that  where  a  known,  de- 
scribed, and  definite  thing  is  ordered  of  a 
manufacturer,  and  the  thing  is  delivered  as 
ordered,  though  stated  by  the  purchaser  to 
be  required  for  a  particular  purpose,  there 
can  be  no  implied  warranty  of  fitness,  finds 
support  also  in  the  following  cases:  Buck- 
staff  V.  Russell.  25  C.  C.  A.  12».  49  U.  S. 
App.  263,  79  Fed.  611,  Writ  of  Certiorari 
denied  in  169  U.  S.  737,  42  L.  ed.  121C.  18 
Sup.  Ct.  Rep.  940;  Fredrick  Mfg.  Co.  v. 
15  L.R_A.(N.S.) 


Devlin,  62  C.  C.  A.  63,  127  Fed.  71;  J.  A. 
Fay  &  E.  Co.  v.  Dudley,  129  Ga.  314.  58 
S.  E.  826;  Berthold  v.  Seevers  Mfg.  Co.  89 
Iowa,  506,  56  N.  W.  669;  City  &  Suburban 
R.  Co.  V.  Basshor,  82  Md.  397,  33  Atl.  636; 
Wheaton  Roller-Mill  Co.  v.  John  T.  Noye 
Mfg.  Co.  66  Minn.  156,  68  N.  W.  854;  Gregg 
V.  Page  Belting  Co.  69  N.  H.  247,  46  Atl. 
26;  Merriam  Paper  Co.  v.  New  York  Mar- 
ket Gardeners'  Asso.  108  N.  Y.  Supp.  1038; 
Cleveland  Punch  &  Shear  Works  Co.  v.  Con- 
sumers' Carbon  Co.  75  Ohio  St.  153,  78  N. 
E.  1009;  Curran  v.  Hauser,  6  Ohio  N.  P. 
288;  Chippewa  Lumber  ft  Boom  Co.  v.  How- 
ard, 18  Pa.  Super.  Ct.  423;  Blue  Springs 
Min.  Co.  V.  Mcllvien,  97  Tenn.  225,  30  S. 
W.  1094;  Milwaukee  Boiler  Co.  v.  Duncan. 
87  Wis.  120,  41  Am.  St.  Rep.  33,  58  N.  W. 
232;  H.  McCormick  Lumber  Co.  v.  Winans, 
126  Wis.  640,  105  N.  W.  946. 

So,  where  an  article  is  ordered  to  be  man- 
ufactured according  to  tlie  plans  and  speci- 
fications of  the  buyer,  or  after  a  model  fur- 
nished by  him,  no  implied  warranty  will 
arise  that  the  article  is  suited  to  the  buy- 
er's purpose,  though  that  purpose  be  com- 
municated to  the  seller  at  the  time  of  the 
sale. 

Thus,  in  J.  I.  Case  Plow  Works  v.  Xiles 
ft  S.  Co.  90  Wis.  690,  63  N.  W.  1013.  in 
which  it  appeared  that,  before  entering  into 
a  written  contract  for  the  purchase  of  wheels 
made  especially  for  him,  where  wheels  of 
the  same  kind,  manufactured  by  the  seller, 
had  been  examined  by  the  purchaser,  and 
tested  in  his  presence  as  to  quality  and 
strength,  and  in  his  order  the  purchaser  spe- 
cified the  sizes,  dimensions,  and  materials, 
it  was  held  that  there  was  no  implied  war- 
ranty of  the  suitableness  of  the  wheels  for 
the  purpose  for  which  the  bu3'er  designed 
them,  though  such  purpose  was  known  to 
the  seller.  The  court  said:  "The  purchas- 
er, in  such  case,  takes  the  risk  of  the  fit- 
ness of  the  wheels  for  their  intended  use; 
and  although  it  was  stated  that  they  were 
required  for  a  particular  purpose,  if  the 
known,  defined,  and  described  kind  of  wheels 
was  actually  supplied,  there  was  no  implied 
warranty  that  they  would  answer  the  par- 
ticular purpose  intended  by  the  purchMer, 
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known,  described,  and  defined  thing  is  ac- 
tually supplied,  there  is  no  implied  warranty 
that  it  shall  answer  the  particular  purpose 
intended  by  the  purchaser. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1234; 
3  Sutherland,  Damages,  §  667;  Jones  y. 
Just,  L.  R.  3  Q.  B.  197;  Chanter  v. 
Hopkins,  supra;  Oliphant  v.  Bailey,  6  Q.  B. 
288;  Turner  v.  Mucklow,  8  Jur.  N.  S.  870; 
Mixer  t.  Cobum,  11  Met.  559,  45  Am.  Dec. 
230;  Whitmore  v.  South  Boston  Iron  Co. 
supra;  Cunningham  v.  Hall,  4  Allen,  268; 
Gossler  v.  Eagle  Sugar  Refinery,  supra;  Wil- 
son V.  Lawrence,  139  Mass.  318,  1  N.  E.  278; 
Day  T.  Mapes-Reeve  Constr.  Co.  174  Mass. 
412,  54  N.  E.  878;  Port  Carbon  Iron  Co. 
V.  Groves,  68  Pa.  149;  Jarecki  Mfg.  Co.  v. 
Kerr,  165  Pa.  529,  44  Am.  St.  Rep.  674,  30 


Atl.  1019;  Peoria  Grape  Sugar  Co.  t.  Tur- 
ney,  175  111.  631,  61  N.  E.  687;  Seitz  v. 
Brewers'  Refrigerating  Mach.  Co.  141  U.  S. 
510,  35  L.  ed.  837,  12  Sup.  Ct.  Rep.  46; 
Gregg  V.  Page  Belting  Co.  69  N.  H.  247,  46 
Atl.  26;  Rollins  Engine  Co.  v.  Eastern  Forge 
Co.  supra;  Ivans  v.  Laury,  67  N.  J.  L.  153, 
50  Atl.  355;  Gardner  v.  Winter,  117  Ky. 
382,  63  L.R.A.  647,  78  S.  W.  143. 

There  is  nothing  to  take  this  case  out 
of  the  general  rule  of  damages  for  breach  of 
warranty  as  to  quality,  namely,  the  differ- 
ence between  the  actual  value  of  the  prop- 
erty at  the  time  of  the  sale  and  what  its 
value  would  have  been  if  it  had  conformed  to 
the  warranty. 

3  Sutherland,  Damages,  J  670;  Bartlett  v. 
Blanchard,  13  Gray,  429;  Whitmore  v.  South 


although  intended  and  expected  to  do  so. 
.  .  .  The  contract  was  not  ior  the  manu- 
facture of  wheels  generally  to  satisfy  a  re- 
quired purpose,  but  for  the  manufacture  and 
delivery  of  a  specific  kind  or  plan  of  wheels, 
of  specified  dimensions  and  sizes.  .  .  . 
Where,  however,  a  manufacturer  or  dealer 
contracts  to  supply  an  article  which  he  man- 
ufactures or  produces,  or  in  which  he  deals, 
to  be  applied  to  a  particular  purpose,  so 
that  the  buyer  necessarily  trusts  to  the 
judgment  or  skill  of  the  manufacturer  or 
dealer,  there  is,  in  that  case,  an  implied 
warranty  that  it  shall  be  reasonably  fit  for 
the  purpose  for  which  it  is  to  be  applied. 
.  .  .  The  test  in  such  cases  is  whether 
the  purchaser  trusts  and  relies  upon  the 
judgment  of  the  manufacturer,  and  not  upon 
his  own." 

And,  in  Dodge  v.  Dickson  Mfg.  Co.  51  C. 
C.  A.  175,  113  Fed.  218,  it  was  held  that 
the  general  rule  that,  where  a  manufacturer 
wa^  notified  that  the  article  ordered  of  him 
was  to  be  manufactured  for  a  particular 
purpose,  and  the  purchaser  had  no  oppor- 
tunity of  inspecting  it  during  the  manufac- 
ture, there  was  an  implied  warranty  of  fit- 
ness, did  not  apply  to  the  sale  of  a  motor 
-car,  ordered  to  be  manufactured  according 
to  plans,  patterns,  and  specifications  indi- 
cated by  the  buyer,  if  the  manufacturer  ac- 
tually supplied  the  car  ordered,  and  the 
buyer  had  an  opportunity  to  inspect  the 
finished  article,  and  relied  on  his  own  judg- 
ment in  accepting  the  same. 

So,  in  Bancroft  v.  San  Francisco  Tool  Co. 
120  Cal.  228,  52  Pac.  496,  th«  provision  of 
the  California  Civil  Code,  that  the  manufac- 
turer of  an  article  for  a  particular  purpose 
warranted  by  its  sale  that  it  was  reason- 
ably fit  for  that  purpose,  was  held  to  be 
"the  restatement  of  an  elementary  principle 
of  law,"  which  did  not  apply  to  the  sale  of 
an  elevator  furnished  under  a  contract  de- 
manding that  it  be  made  according  to  spe- 
cific plans  and  specifications.  The  court 
said  that,  if  the  purchaser  selected  the  ar- 
ticle, and  got  exactly  what  he  ordered,  in 
the  absence  of  an  express  warranty  he  as- 
sumed the  risk  that  the  article  would  an- 
swer his  purpose. 
15  LJl.A.(N.S.) 


And,  in  Crankshaw  v.  Schweizer  Mfg.  Co. 
1  Ga.  App.  363,  58  S.  E.  222,  a  similar  pro- 
vision of  the  Georgia  Code  was  held  not  to 
apply  to  the  sale  of  jewelry  cases  manufac- 
tured according  to  the  plans  and  specifica- 
tions of  the  buyer,  who  did  not  rely  on  the 
manufacturer's  judgment  in  making  the 
cases  fit  for  the  purpose  for  which  he  in- 
tended them. 

The  same  result  was  reached  in  Monroe 
V.  Hickox,  M.  &  H.  Co.  144  Mich.  30,  107 
N.  W.  719,  upon  the  sale  of  machines  manu- 
factured after  a  sample  machine  made  by 
one  of  the  buyers ;  and  in  J.  Thompson  Mfg. 
Co.  V.  Gunderson,  106  Wis.  440,  49  L.R.A. 
859,  82  N.  W.  299,  where  the  machines 
sold  were  manufactured  by  the  seller  after 
a  model  invented  by  the  buyer. 

And  the  same  rule  applies  where  the 
article  purchased  is  open  to  inspection  by 
the  buyer.  Thus,  in  Carleton  v.  Jenks,  20 
C.  C.  A.  265,  47  U.  8.  App.  734,  80  Fed. 
937,  in  which  it  appeared  that  a  manufac- 
turer had  contracted  to  furnish  a  boiler  and 
make  certain  alterations  in  the  machinery 
of  a  boat,  which  was  done,  but  that  the 
fastenings  by  which  the  boiler  was  attached 
to  the  boat  were  insufScient,  it  was  held 
that,  as  the  matter  of  the  fastenings  was 
open  and  as  much  exposed  to  the  inspection 
and  judgment  of  the  purchaser  as  to  the 
manufacturer,  there  could  be  no  implied 
warranty  that  the  work  and  materials  fur- 
nished were  suitable  and  adapted  to  the  pur- 
pose. 

And,  in  Telluride  Power  Transmission  Co. 
V.  Crane  Co.  208  111.  218,  70  N.  E.  319,  it 
was  held  that  no  implied  warranty  of  fit- 
ness arose  upon  the  sale  of  pipe  on  car  , 
where  the  pi^  was  seen  by  the  purchaser, 
and  he  was  given  opportunity  to  inspect  it. 

And  in  Holt  v.  Sims,  94  Minn.  157,  102 
N.  W.  386,  it  was  held  that  there  was  no  im- 
plied warranty  in  a  contract  to  install  a 
hot-water  heating  plant,  consisting  of  a  cer- 
tain named  boiler  with  a  certain  rated  ca- 
pacity, where  the  plant  was  known  to  the 
purchaser,  and  its  capacity  for  heating 
open  to  investigation.  The  court  said  that 
it  was  open  to  the  buyers,  "if  they  desired 
specific   results,   to   demand  and  obtain,   if 
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Boston  Iron  Co.  supra;  Noble  v.  Fagnant, 
162  Mass.  275,  38  N.  E.  507;  Case  v.  Ste- 
vens, 137  Mass.  561. 

In  the  absence  of  knowledge  on  the  part 
of  the  defendant  of  the  alleged  defect  in 
the  fiberloid  sold,  or  of  conditions  from 
which  such  knowledge  could  be  fairly  in- 
ferred, he  is  not  liable  in  tort. 

Boston  &  A.  R.  Co.  v.  Shanly,  107  Mass. 
568 ;  Huset  v.  J.  I.  Case  Threshing  Mach.  Co. 
61  L.R.A.  303,  57  C.  C.  A.  237,  120  Fed. 
868;  Lukens  v.  Freiund,  27  Kan.  604,  41 
Am.  Rep.  429;  Howard  .t.  Emerson,  110 
Mass.  320,  14  Am.  Rep.  608;  Giroux  t. 
Stedman,  146  Mass.  430,  1  Am.  St.  Rep.  472, 
14  N.  E.  638;  Bowe  v.  Hunking,  135  Mass. 
•380,  46  Am.  Rep.  471;  O'Malley  v.  Twenty- 
Five  Associates,  178  Mass.  555,  60  K.  E. 
387;  Gould  v.  Slater  Woolen  Co.  147  Mass. 
315,  17  N.  E.  531. 

Negligence  in  the  manufacture  of  an  ar- 
ticle is  not  to  be  inferred  merely  from  the 


fact  of  its  explosion,  where  the  explosion 
may  be  attributed  to  other  causes. 

Standard  Oil  Co.  v.  Murray,  67  C.  C.  A. 
1,  119  Fed.  672. 

Rugg,   J.,  delivered   the  opinion   of    th* 
court : 

The  declaration  contains  two  counts.  The 
first  count  is  in  tort,  and  alleges  that  the 
defendant  sold  to  the  plaintiff  certain  ccaib 
stock  known  as  "fiberloid,"  which  it  bad 
negligently  manufactured,  whereby  fire  en- 
sued while  the  stock  was  being  used  in  the 
ordinary  way,  causing  damage  to  the  prop- 
erty of  the  plaintiff.  The  second  count  is  in. 
contract,  and  alleges  that  the  plaintiff  par- 
chased  of  the  defendant,  who  was  the  manu- 
facturer, fiberloid  stock,  respecting  whicb 
the  defendant  made  certain  warranties,  and 
that,  by  reason  of  the  stock  not  being  as- 
warranted,  it  took  fire,  and  caused  the  plain- 
tiff damage. 


they  could,  an  express  warranty  providing 
for  the  desired  heating  facilities;  and  their 
failure  to  require  such  terms  in  the  con- 
tracts entered  into  precludes  them  from  any 
complaint." 

And,  in  Walker  v.  Taylor,  19  Pa.  Super. 
Ct.  39,  the  same  rule  was  applied  to  the 
sale  of  plumbago  for  use  in  manufacturing 
crucibles,  where  the  purchasers  relied  upon 
their  own  inspection. 

And,  in  T.  B.  Scott  Lumber  Co.  v.  Haf- 
ner-Lothman  Mfg.  Co.  91  Wis.  667, 65  N.  W. 
613,  it  was  held  that  where  the  purchaser 
had  a  fair  opportunity  for  inspecting  lum- 
ber of  specified  grades  ordered  by  him  from 
the  manufacturer,  and  had  actually  received 
some  of  the  same  kind,  and  relied  upon  his 
own  judgment  entirely,  and  there  was  no 
fraud  upon  the  part  of  the  seller,  the  doc- 
trine of  implied  warranty  of  fitness  had  no 
application. 

So,  where  articles  are  ordered  by  their 
trade  names,  and  the  purchaser  relies  upon 
the  description  imported  by  the  name,  there 
is  no  implied  warranty  that  the  articles  sold 
shall  be  reasonably  suited  for  any  particu- 
lar purpose,  though  the  seller  is  acquaint- 
ed with  such  purpose.     Thus,  in  Wisconsin 
Red  Pressed-Brick  Co.  v.  Hood,  54  Minn. 
543,  56  N.  W.  165,  it  was  held  that,  where 
a  written  contract  of  sale  called  for  a  cer- 
tain quantity  of  bricks,  "of  the  grade  known 
as   'common  brick'    .     .     .     to  be  of  good 
quality   and   equal   to   sample   sent,"   there 
was  no  implied  warranty  that  the  bricks  to 
be  furnished  should  be  reasonably  fit  for  the 
purpose    for    which    they    were    purchased, 
though  the  seller  was  aware  of  that  pur-  ' 
pose.     This  proposition  was  reasserted  and  | 
adhered  to  upon  subsequent  appeals  of  the 
same   case,   reported   in   00   Minn.   401,   51  ' 
Am.  St.  Rep.  539,  62  N.  W.  550.  and  in  67  I 
Minn.  329,  64  Am.  St.  Rep.  418,  69  N.  W.  i 
1091. 

The  same  result  was  reached  in  DeLoach 
Mill  Mfg.  Co.  V.  Tutweiler  Coal,  Coke,  &  I. 
15  L.R.A.(N.S.)     . 


Co.  2  Ga.  App.  493,  58  S.  E.  790,  where  the 
contract  of  sale  called  for  certain  kinds  of 
iron,  described  by  their  trade  names;  in 
Day  V.  Mapes-Reeve  Constr.  Co.  174  Mass. 
412,  64  N.  E.  878,  where  a  manufacturer  of 
brick  agreed  to  supply  "common  hard 
bricks;"  and  in  Jarecki  Mfg.  Co.  v.  Kerr, 
165  Pa.  529,  44  Am.  St.  Rep.  674,  30  Atl. 
1019,  where  "Pennsylvania"  tubing  waa  or- 
dered of  a  manufacturer. 

Of  course,  if  the  manufacturer  has  no 
knowledge  of  the  intended  use,  there  can- 
not be  any  implied  warranty  of  fitness  for 
the  purpose  contemplated  by  the  buyer.  Me- 
Cray  Refrigerator  &  Cold  Storage  Co.  v. 
Woods,  99  Mich.  269,  41  Am.  St.  Rep.  599, 
58  N.  W.  320;  Talbot  Paving  Co.  v.  Gorman, 
103  Mich.  403,  27  L.R.A.  96,  61  N.  W.  655; 
Mark  v.  H.  D.  Williams  Cooperage  Co.  204 
Mo.  242,  103  8.  W.  20;  Rollins  Engine  Co. 
V.  Eastern  Forge  Co.  73  N.  H.  92,  68  L.R-A. 
441,  59  Atl.  382. 

And  the  same  rule  would  apply  where 
the  buyer  knew  much  more  about  the  fitness 
of  the  article  purchased  than  the  seller. 
H.  H.  Franklin  Alfg.  Co.  v.  Lamson  ft  a> 
Mfg.  Co.  189  Mass.  344,  76  N.  E.  624. 

Exclusion  of  implied  by  express  warranty. 

There  is  also  a  line  of  cases  which  ex- 
dude  implied  warranties  from  written  eon- 
tracts  containing  express  warranties,  upon 
the  general  principle  that,  where  parties 
have  deliberately  contracted  in  writinsr,  it 
is  conclusively  presumed  that  their  whole  en- 
gagement and  the  manner  and  extent  of  their 
undertaking  are  embodied  in  the  writing. 
Thus,  in  Iximbard  Water-Wheel  Governor 
Co.  v.  Great  Northern  Paper  Co.  101  Me. 
114,  6  L.R.A.(N.S.)  180,  63  Atl.  .555.  it  was 
held  that,  when  a  contract  was  in  writing, 
an  additional  warranty,  not  expressed  or  im- 
plied by  its  terms,  that  the  article  was  fit 
for  the  particular  use,  could  not  be  added 
by  implication;  that  where  an  express  war- 
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There  was  evidence  tending  to  show  that 
the  defendant  manufactured  a  substance  used 
for  making  combs,  called,  in  the  trade,  "fiber- 
loid,"  which  both  parties  knew  to  be  a  highly 
imflamniable  material.  The  plaintiff  was  an 
experienced  manufacturer  of  combs  from  this 
substance,  and  had  bought  such  stock  from 
the  defendant  for  about  three  years.  In  Jan- 
uary, 1005,  certain  stock  was  bought  by  the 
plaintiff  of  the  defendant,  which,  in  manu- 
facture, worked  badly,  by  blistering  and  ig- 
niting; and  later,  but  prior  to  March,  1005, 
an  agent  of  the  defendant  said  to  the  plain- 
tiff, after  the  latter  had  made  complaint  of 
stock  previously  furnished,  but  not  at  the 
time  any  order  for  stock  was  given,  that  in 
the  future  "the  stock  would  be  all  right;  he 
would  guarantee  it  to  be  all  right."  On 
October  13,  1905,  after  intervening  pur- 
chases, the  plaintiff  ordered  by  mail  certain 
stock  of  the  defendant,  a  sheet  of  which, 
when  put  in  process  of  manufacture  in  the 


ordinary  way,  caught  fire,  and  caused  the 
damage  to  other  property  of  the  plaintilV. 
In  the  superior  court  a  verdict  was  directed 
for  the  defendant  upon  the  count  in  tort, 
and  the  case  was  submitted  to  the  jury  up- 
on the  count  upon  certain  warranties,  with 
instructions  that  the  measure  of  damage 
was  the  difference  in  value  of  the  goods 
which  the  plaintiff  ought  to  have  had,  and 
what  he  did  in  fact  get,  and  that  damage 
caused  to  other  property  of  the  plaintiff 
by  the  ignition  of  the  sheet  of  fiberloid 
must  be  left  out  of  consideration. 

1.  The  verdict  for  the  defendant  upon  the 
count  in  tort  was  ordered  rightly.  The  de- 
fendant was  the  manufacturer  of  the  goods 
sold,  and  they  were  purchased  by  the  plain- 
tiff in  the  ordinary  course  of  trade.  The  or- 
der of  the  plaintiff  was  for  "1  sheet  No.  00 
shell"  fiberloid,  and  he  testified,  "I  got  just 
what  I  ordered."  The  only  testimony  as  to 
the  bad  quality  of  the  sheet  of  fiberloid  was 


ranty  was  made  upon  a  sale  no  other  would 
be  implied.  In  this  case,  the  express  war- 
ranties were  that  the  appliances  sold  would 
be  of  the  regular  standard  make  and  quality, 
and  that  any  parts  which  developed  inherent 
defects  within  a  certain  time  were  to  be 
replaced. 

And  in  G.  Ober  ft  Sons  C!o.  ▼.  Blalock,  40 
S.  C.  31,  18  S.  E.  264,  it  was  held  that, 
under  a  contract  to  sell  a  specified  brand  of 
fertilizers,  no  warranty  could  be  implied 
that  the  article  would  produce  good  results. 
Here  the  name  of  the  article  was  held  to 
be  an  express  warranty  that  it  contained 
all  the  ingredients  known  to  be  contained  in 
such  brand.  "As  we  understand,"  said  the 
court,  "it  is  only  in  cases  where  there  is  no 
express  warranty  that  the  law  will  imply 
one.  .  .  .  The  general  rule  very  clearly 
is  that,  where  the  contract  is  reduced  to 
writing,  parol  evidence  is  inadmissible  to 
show  that  anything  else  was  intended  than 
what  was  expressed.  The  presumption  al- 
ways is,  in  the  absence  of  proof,  that  the 
parties  to  any  written  agreement  between 
them  have,  upon  the  subject-matter,  ex- 
pressed their  whole  agreement." 

And  in  Dwight  Bros.  Paper  Co.  v.  Western 
Paper  Co.  114  Wis.  414,  90  N.  W.  444,  it 
was  held  that,  where  there  was  an  express 
warranty  of  the  quality  of  goods  sold,  no 
warranty  of  fitness  for  a  particular  us<! 
could  be  implied;  the  idea  that  any  addi- 
tional warranty  was  expected  or  intended 
being  repelled  by  the  fact  that  the  parties 
chose  to  make  the  warranty  in  express  terms. 
Hence,  where  paper  was  sold  under  a  war- 
ranty that  it  was  to  be  equal  in  strength 
and  quality  to  paper  of  the  same  descrip- 
tion which  the  buyer  was  then  using,  there 
was  no  implied  warranty  of  fitness  for  the 
special  use  intended,  though  that  purpose 
was  known  to  the  vendor. 

This  rule,  that  an  express  warranty  in  a 
written  contract  of  sale  will  exclude  an  im- 
plied warranty  of  fitness,  was  adhered  to  in  | 
15  L.ILA.(N.S.) 


the  following  cases  also:  Oil  Creek  Gold 
Min.  Co.  V.  Fairbanks,  M.  ft  Co.  19  Colo. 
App.  142,  74  Pac.  543  (air  compressor  war- 
ranted to  be  a  perfect  machine  and  to  be  of 
perfect  workmanship  and  material);  Mals- 
by  V.  Young,  104  Ga.  205,  30  S.  E.  854  (ma- 
chinery warranted  to  be  of  good  quality  and 
durable,  and  to  do  as  good  work  as  any 
other)  ;  Crankshaw  v.  Schweizer  Mfg.  Co. 
1  Ga.  App.  363,  68  S.  E.  222;  Reeves  v.  By- 
ers,  155  Ind.  535,  58  N.  E.  713  (engine  war- 
ranted to  do  as  good  work  as  any  other  of 
the  same  size,  manufactured  for  a  like  pur- 
pose) ;  Walter  A.  Wood  Mowing  ft  Reaping 
Mach.  Co.  V.  Bobbst,  56  Mo.  App.  427  (har- 
vester and  binder  warranted  to  be  well  made 
and  of  good  material  and  to  do  good  work)  ; 
Fairbanks,  M.  ft  Co.  v.  Baskett,  98  Mo.  App. 
53,  71  S.  W.  1113;  Dowagiac  Mfg.  Co.  v. 
Mahon,  13  N.  D.  516,  101  N.  W.  903  (me- 
chanical appliances  warranted  "only  against 
breakage" ) . 

The  foregoing  cases  carry  the  doctrine  of 
an  exclusion  of  implied  warranties  by  ex- 
press warranties  to  a  greater  extent  than 
would  seem  to  be  called  for  either  in  law 
or  in  reason;  and  in  this  connection  atten- 
tion may  be  called  to  Buoy  v.  Pitts  Agricul- 
tural Works,  89  Iowa,  464,  56  N.  W.  541, 
and  the  Iowa  cases  heretofore  cited,  in 
which  the  logical  and  true  rule  seems  to  be 
laid  down  that  the  fact  that  there  was  an 
express  warranty  in  a  written  contract  of 
sale  would  not  exclude  an  implied  warranty 
upon  another  matter  concerning  which  the 
writing  was  silent.  In  other  words,  if  the 
express  warranty  did  not  relate  to  the  obli- 
gation created  by  the  implied,  both  kinds  of 
warranty  might  exist  under  the  same  con- 
tract. And  this  would  seem  to  be  the  posi- 
tion taken  by  the  court  in  Hawley  Down 
Draft  Furnace  Co.  v.  E.  Van  Winkle  Gin  ft 
Mach.  Works  (Ga.  App.)  60  S.  E.  1008. 
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of  the  plaintiff,  that  it  caught  file  when  sub- 
jected to  the  usual  temperature  for  working 
the  material  into  combs.  There  was  no  evi- 
dence tending  to  show  knowledge  on  the  part 
of  the  defendant  of  an  imperfection  in  this 
particular  stock,  or  that  it  would  catch  fire 
at  any  lower  temperature  than  that  at  which 
such  material  would  ordinarily  ignite.  There 
was  affirmative  testimony  to  the  effect  that 
it  was  manufactured  in  the  ordinary  way, 
and  that  all  the  precautions,  as  to  washing 
and  otherwise  rendering  it  as  safe  for  use 
as  was  consistent  with  its  nature,  were  em- 
ployed in  the  processes.  Under  these  cir- 
cumstances, the  mere  happening  of  an  acci- 
dent in  the  use  of  the  stock  is  not  sufficient 
to  make  out  a  case  of  negligence  on  the  part 
of  the  defendant.  Gould  v.  Slater  Woolen 
Co.  147  Mass.  315,  17  N.  E.  631;  Standard 
Oil  Co.  V.  Murray,  57  C.  C.  A.  1,  119  Fed. 
572.  Both  parties  were  aware  that  they 
were  dealing  with  a  highly  inflammable  sub- 
stance. The  duty  bore  upon  the  plaintiff  as 
hard  as  upon  the  defendant  to  act  with  ref- 
erence to  this  knowledge.  The  case  is  differ- 
ent where  the  manufacturer  or  seller  is  in 
possession  of  information  not  known  or  com- 
municated to  the  purchaser.  An  obligation 
rests  upon  the  one  who  delivers  an  article, 
which  he  knows,  or  ought  to  know,  to  be  pe- 
culiarly dangerous,  to  give  notice  of  its  char- 
acter, or  bear  the  natural  consequences  of  his 
failure  to  do  so.  Wellington  v.  Downer  Ker- 
osene Oil  Co.  104  Mass.  64;  French  v.  Vin- 
ing,  102  Mass.  132,  3  Am.  Rep.  440;  Provost 
v.  Cook,  184  Mass.  31S,  68  K.  E.  330;  Huset 
V.  J.  I.  Case  Threshing  Mach.  Co.  61  L.R.A. 
303,  67  C.  C.  A.  237,  120  Fed.  885.  There  is 
lacking  in  the  plaintiff's  case  the  essential 
element  of  knowledge  on  the  part  of  the  de- 
fendant of  the  particular  danger  of  which 
complaint  is  made,  or  of  facts  from  which 
such  knowledge  might  fairly  be  inferred,  and 
there  is  present  the  element  of  knowledge  by 
the  plaintiff  of  a  hazard  in  the  use  of  the 
goods,  of  the  same  general  character  as  that 
of  which  he  complains;  namely,  an  inherent 
tendency  to  take  fire.  See  Lebourdais  ▼. 
Vitrified  Wheel  Co.  194  Mass.  341,  8t>  N.  E. 
482. 

2.  There  was  sufficient  evidence  to  sup- 
port a  finding  that  there  was  an  express  war- 
anty  by  the  authorized  agent  of  the  defend- 
ant. The  conversation  from  which  this 
might  be  inferred  occurred  between  January 
2d  and  March  18th.  The  agent  of  the  de- 
fendant said  to  the  plaintiff,  he  "would  see 
the  stock  was  all  right;  he  would  guarantee 
it  would  be  all  right."  Although  no  pur- 
chase was  made  at  this  time,  it  may  fairly 
have  been  contemplated  by  the  parties  that 
this  was  a  continuing  offer  of  guaranty,  and 
that  whatever  goods  within  a  reasonable 
time  were  bought  by  the  plaintiff  of  the  de- 
15  L.R.A.(N.S.) 


fendant  upon  the  strength  of  the  statement 
would  be  protected  by  it.    The  parties  had 
been  discussing  some  goods  purchased  recent- 
ly before  by  the  plaintiff  from  the  defendant, 
which  had  caught  fire  or  blistered.     It  was 
in  view  of  those  past  events  that  the  state- 
ment was  made.     Its  reasonable  effect  was 
to  reassure  the  plaintiff  that,  in  the  future. 
there  would  be  no  similar  trouble.    It  is  not 
necessary  that  the  giving  of  the  warranty 
should  be  simultaneous  with  the  sale.     It  is 
enough   if  it  is   made  under   such   circum- 
stances as  to  warrant  the  inference  that  it 
enters   into  the   contract  as   finally   made. 
Nor  is  the  fact  that  the  alleged  warranty 
was  oral,  while  the  order  for  and   bill  at 
parcels   of  the   fiberloid  which   caused   th« 
damage  were  in  writing,  enough  to  exclude 
the  conversation  under  the  rule  that  a  writ- 
ten contract  cannot  be  varied  by  parol  evi- 
dence.    The  letter  and  bill  of  parcels  wer« 
not  a  formal  contract  of  such   dignity  as 
necessarily  to  indicate  that  all  previous  ne- 
gotiations were  merged  in  them.     The  evi- 
dence as  to  the  alleged  guaranty  was  admis- 
sible.    Drew  V.  Wiswall,  183  Mass.  554,  67 
NT.  E.  606;  Morton  v.  Clark,  181  Mass.  134, 
63  N.  E.  409 ;  Durkin  v.  Cobleigh,  166  ilass. 
108,   17  L.R.A.  270,  32  Am.  St.  Rep.  436, 
30  N.  E.  474;  Atwater  v.  Clancy,  107  Mass. 
369;    Vincent   v.    Leland,    100   Mass.    432; 
Weston  V.  Boston  &  M.  R.  Co.  190  Mass.  298, 
4  L.R.A.(N.S.)   569,  112  Am.  St.  Rep.  330, 
76  N.  E.  1060;  North  Packing  &  Provision 
Co.  V.  Lynch   (Mass.)   81  N.  E.  891;  Lloyd 
V.   Sturgeon  Falls  Pulp  Co.    (K.  B.  Div.) 
85  L.  T.  N.  S.  162;  De  Lassalle  t.  Guidford 
[1001]    2   K.    B.    215;    Cowdy    v.    Thomas 
(Exch.  Div.)  36  L.  T.  N.  S.  22;  Palmer  v. 
Johnson,   L.    R.    18    Q.    B.    Div.    351-357; 
Allen  v.  Pink,  4  Mees.  &  W.  140;  Routledgs 
V.  Worthington  Co.  119  N.  Y.  692,  23  K.  E. 
1111;  Perrine  v.  Cooley,  39  N.  J.  L.  449. 

3.  Assimiing  that  an  express  warranty  be 
found  to  exist,  it  is  necessary  to  determine 
the  measure  of  damages  to  which  the  plain- 
tiff is  entitled.  Upon  any  breach  of  eon- 
tract,  whether  of  warranty  or  otherwise,  the 
defendant  is  liable  for  whatever  damages  fol- 
low as  a  natural  consequence  and  the  proxi- 
mate result  of  his  conduct,  or  which  ma; 
reasonably  be  supposed  to  have  been  withia 
the  contemplation  of  the  parties  at  the  Um« 
the  contract  was  made,  as  a  probable  result 
of  a  breach  of  it.  Goddard  v.  Barnard,  16 
Gray,  206;  Mowbray  v.  Merryweather 
[1895]  2  Q.  B.  640;  Boston  Woven  Hose  & 
Rubber  Co.  v.  Kendall,  178  Ma.ss.  232,  51 
L.R.A.  781,  86  Am.  St.  Rep.  478,  69  X.  E. 
057.  The  principle  is  ancient  and  familiar. 
The  only  difficulty  lies  in  its  application.  A 
review  of  some  of  the  cases,  wherein  the 
natural  and  probable  consequencpfi  of  cer- 
tain acts  have  been  considered,  will  illuminb 
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the  path  upon  the  facts  now  presented.  In 
Boston  Woven  Hose  &  Rubber  Co.  v.  Ken- 
dal], supra,  there  was  a  warranty  by  the 
manufacturer  that  an  iron  boiler  would  bear 
a  pressure  of  100  pounds  to  the  square  inch 
of  surface.  Upon  breach  of  this  warranty 
the  plaintiff  was  held  entitled  to  recover 
for  compensation  paid  by  the  purchaser  to  its 
employees  injured  through  an  explosion  of 
the  boiler,  occurring  by  reason  of  a  breach 
of  the  warranty.  See  also  Rodgers  v.  Niles, 
11  Ohio  St.  48,  78  Am.  Dec.  290;  Sinker, 
D.  &  Co.  V.  Kidder,  123  Ind.  528.  24  N.  E. 
341.  In  Manning  v.  Fitch,  138  Mass.  273, 
upon  a  breach  of  an  agreement  not  to  fore- 
close a  mortgage  upon  a  farm  known  by  the 
defendant  to  be  used  by  the  plaintiff  for  the 
purpose  of  producing  milk,  the  plaintiff  was 
permitted  to  recover  the  money  value  of  the 
farm  to  one  engaged  in  that  special  business. 
In  Fox  v.  Boston  &  M.  R.  Co.  148  Mass. 
220,  1  L.R.A.  702,  19  N.  E.  222,  the  plaintiff 
was  permitted  to  recover  as  damages  for 
breach  of  contract  by  the  defendant  to  de- 
liver apples  to  a  connecting  line,  so  that  they 
would  reach  Bangor  by  a  certain  time,  the 
loss  occasioned  by  reason  of  a  sudden  drop 
in  temperature.  In  Whitehead  &  A.  Mach. 
Co.  V.  Ryder,  137  Mass.  366,  31  N.  E.  736,  on 
breach  of  an  express  warranty  that  a  ma- 
chine made  by  an  English  manufacturer 
would  be  fit  for  peculiar  work  in  this  coun- 
trj',  the  plaintiff  was  permitted  to  recover 
the  expenses  incurred  in  a  reasonable  but 
unsuccessful  attempt  to  adapt  the  machine 
to  the  purpcRcs  for  which  it  was  constructed. 
In  Abbott  v.  Hnpgood,  150  Mass.  248,  5 
L.R.A.  580.  16  Am.  St.  Rep.  193,  22  N.  E. 
1)07,  the  plaintiffs  were  held  entitled  to  re- 
cover damages  in  view  of  a  declared  purpose 
OS  their  part  to  use  the  machinery  bar- 
gained for  in  carrying  on  the  business  of.  a 
new  organization  of  which  they  were  to  be 
the  members.  Derry  v.  Flitner,  118  Mass. 
131,  held  that  it  might  be  found  to.  have 
been  reasonably  anticipated  "according  to 
«ommon  experience  and  the  usual  course  of 
events"  that  the  wrongful  refusal  to  per- 
mit vessels  to  moor  at  a  place  of  safety  might 
expose  them  to  storm  and  cause  their  loss. 
In  Turner  v.  Page.  186  Mass.  000,  72  N.  E. 
320.  it  was  stated  "that  among  the  natural 
and  probable  consequences  of  negligently  let- 
ting a  pair  of  horses  run  away,  it  is  compe- 
tent to  find  that  they  will  swerve  to  one  side 
or  the  other  on  account  of  the  acts  of  persons 
who  try  to  stop  them  in  a  way  which  would 
not  have  been  adopted  by  a  prudent  man." 
In  Edgar  v.  Joseph  Breck  &  Sons  Corp.  172 
Mass.  581.  52  N.  E.  1083.  upon  a  breath  of 
warranty  for  a  sale  of  certain  lily  bulbs 
known  as  "longitloruni."  the  measure  of  dam- 
ages was  held  to  be  the  difference  between 
the  value  of  the  crop  which  the  plaintiff  was 
16  LJl.A.(X.S.) 


able  to  raise  from  the  inferior  bulbs  fur- 
nished and  a  crop  of  longiflorums.  See  Ran- 
dall V.  Raper,  El.  BI.  A  El.  84-90.  O'Brien 
V.  Worcester,  172  Mass.  348,  52  N.  E.  385, 
held  that  loss  of  rents  and  reasonable  com- 
pensation for  trouble  and  expense  in  respect 
of  real  estate  were  among  the  natural  and 
proximate  results  of  a  wrongful  discontinu- 
ance of  a  connection  of  the  plaintiff's  house 
with  a  sewer,  and  "such  as  reasonably  might 
be  supposed  to  have  been  within  the  con- 
templation of  the  parties,  if,  at  the  time  of 
the  doing  of  the  act,  they  had  taken  thought 
of  the  consequences  likely  to  ensue."  To  the 
same  point  see  Allen  v.  Boston,  159  Mass. 
324,  38  Am.  St.  Rep.  423,  34  N.  E.  519. 
In  Koplan  v.  Boston  Gaslight  Co.  177  Mass. 
16,  58  N.  E.  183,  it  was  held  that,  among 
the  natural  and  probable  consequences  of 
suffering  gas  to  accumulate  in  a  chamber, 
to  which  several  people  had  access,  might  be 
found  to  be  the  ignition  of  the  gas  by  nat- 
ural cause,  or  by  the  intervention  of  some 
person  for  whom  the  defendant  was  not  re- 
sponsible. The  natural  consequence  of  a 
negligent  failure  to  deliver  theatrical  prop- 
erty for  use  in  previously  advertised  exhi- 
bitions was  held  to  be  the  loss  of  the  ordi- 
nary gross  earnings  from  such  exhibitions, 
less  such  expenses  as  he  had  been  saved  by 
being  prevented  from  having  them,  in  Weston 
V.  Boston  &  M.  R.  Co.  supra.  The  same  rule 
of  damages  was  established  as  to  delay  in 
the  delivery  of  samples  for  exhibition  at  a 
cattle  show,  in  Simpson  v.  London  &  N.  W. 
R.  Co.  L.  R.  1  Q.  B.  Div.  274.  In  Ingraham 
V.  Pullman  Co.  190  Mass.  33,  2  L.R.A. 
(N.S.)  1087,  76  N.  E.  237,  it  was  intimated 
that,  if  a  direct  result  of  a  breach  of  con- 
tract to  furnish  a  drawing-room  for  an 
invalid  was  injury  to  the  plaintiff's  health, 
recovery  might  be  had  therefor.  It  was  de- 
termined in  Bradley  v.  Rea,  14  Allen,  20, 
that  the  natural  and  probable  result  of 
selling  animals  infected  with  an  infectious 
disease  was  the  spread  of  the  infection 
among  the  other  animals.  To  the  same 
point  see  Mullett  v.  Mason,  L.  R.  1  C.  P. 
559.  In  Hyde  v.  Mechanical  Refrigerating 
Co.  144  Mass.  432.  11  N.  E.  673,  the  natural 
consequence  of  a  failure  to  store  fruit  at  a 
ts'mperature  not  exceeding  a  certain  height 
was  held  to  be  the  decay  of  fruit  and  conse- 
quent los.s  in  its  value.  To  the  same  point, 
Heeman  v.  Banta.  118  N.  Y.  5;18,  10  Am. 
St.  Rep.  779,  23  N.  E.  887.  Stock  v.  Boston, 
149  Mass.  410,  14  Am.  St.  Rep.  430,  21 
X.  E.  871,  decided  that  tlie  natural  result 
of  exposing  a  water  pipe  connected  with 
the  plaintiff's  greenhouse  in  cold  weather, 
•io  that  it  froze,  might  be  the  destruction  of 
the  plants  in  the  greenhouse.  In  Metallic 
Compression  Casting  Co.  v.  Fitchburg  R. 
Co.  109  Mass.  277,  12  Am.  Rep.  089,  the 
55 
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plaintiff  wns  permitted  to  recover  damages 
occasioned  by  the  fire,  as  the  natural  result 
of  the  cutting  of  a  hose  through  which  fire- 
men were  throwing  a  stream  upon  a  burning 
building.  Peak  v.  Frost,  162  Mass.  298,  38 
N.  E.  518,  held  that,  upon  false  representa- 
tions as  to  a  horse  bought  for  breeding  pur- 
poses, it  was  competent  for  the  jury  to  find 
that  the  expense  of  keeping  the  animal  for 
a  sufficient  length  of  time  to  test  his  capac- 
ity was  contemplated  as  a  direct  result  of 
the  wrong  done.  In  Bostock  v.  Nicholson 
[1904]  1  K.  B.  725,  in  a  suit  for  sale  of  sul- 
phuric acid  used  for  food,  which  contained 
arsenic,  recoupment  was  permitted  as  for  a 
breach  of  warranty,  not  only  for  the  value 
of  the  acid,  but  for  the  value  of.  goods  ren- 
dered useless  by  being  mixed  with  the  poi- 
sonous acid.  In  Smeed  v.  Foord,  I  El.  & 
El.  602,  and  Frohreich  v.  Gammon,  28  Minn. 
476,  UN.  W.  88,  actions  for  failure  to  de- 
liver a  threshing  machine  and  breach  of  war- 
ranty of  a  harvester,  respectively,  it  was 
held  that  the  loss  or  serious  injury  by  rain 
of  a  crop  of  wheat  might  be  found  to  be  the 
natural  result  of  the  breach  of  duty  of  the 
defendant.  In  Borradaile  v.  Brunton,  8 
Taunt.  635,  upon  a  breach  of  warranty  upon 
the  sale  of  a  chain  cable,  damages  were  re- 
covered not  only  for  the  loss  of  the  chain, 
but  also  of  the  anchor.  In  Brown  v.  Edging- 
ton,  2  Mann.  4  G.  279,  recovery  of  the  value 
of  a  pipe  of  wine  lost  by  the  breaking  of  a 
rope  warranted  fit  for  use  upon  a  crane  was 
permitted.  In  Atkinson  v.  Newcastle  &  G. 
Waterworks  Co.  L.  R.  6  Exch.  404,  the  de- 
fendant corporation  was  obliged  by  its  char- 
ter to  keep  water  at  a  certain  pressure  in 
its  pipes  upon  which  were  fire  plugs.  The 
plaintiff  suffered  a  loss  by  fire  by  reason  of 
a  failure  of  water.  It  was  argued  that  the 
damage  was  too  remote,  but  Kelley,  C.  B., 
said:  "What  kind  of  damage  can  be  more 
a  proximate  consequence  of  the  want 
of  water  than  the  destruction  by  fire  of  a 
house  which  a  proper  supply  of  water  would 
have  saved?" 

While  none  of  these  authorities,  nor  of 
many  others  to  be  found  upon  the  sub- 
ject, present  facts  exactly  like  the  case 
at  bar,  they  furnish  guidance  for  its  de- 
termination. There  had  been  a  course  of 
dealing  between  the  plaintiff  and  defend- 
ant respecting  fiberloid.  It  had  been  claimed 
by  the  plaintiff  that  certain  fiberloid  which 
he  had  bought  of  the  defendant  blistered 
and  ignited  at  a  temperature  which  was 
common  in  the  process  of  manufacturing  the 
stock.  There  were  both  correspondence  and 
oral  conference  upon  this  subject.  Thus 
there  was  called  to  the  attention  of  the  de- 
fendant the  specific  difliculty  which  had 
caused  the  plaintiff  trouble.  Thereupon  an 
agent  of  the  defendant  gave  what  might  be 
found  to  bo  an  express  warranty  against  the 
15  L.R.A.(N.S.) 


goods  catching  fire  again  under  these  cir- 
cumstances. Goods  of  this  sort,  when  made 
in  the  ordinary  way,  might  be  liable  to  burst 
into  flame  under  the  heat  common  in  their 
further  manufacture,  and  yet  might  be  mer- 
chantable and  salable  as  fiberloid,  even 
though  possessing  this  characteristic.  If  this 
be  so,  there  would  be  no  implied  w«rranty 
against  such  inflammability,  and  the  plain- 
tiff would  have  no  remedy  for  ignition  under 
an  unqualified  purchase  in  ordinary  course 
of  trade.  The  purpose  of  an  express  war- 
ranty may  have  been  to  secure  for  the  plain- 
tiff additional  protection.  The  natural 
and  proximate  result  of  kindling  a  fire  in  a 
shop  where  highly  inflammable  substance  is 
in  process  of  manufacture  might  be  found  to 
be  a  conflagration.  But,  at  most,  the  express 
warranty  was  directed  only  against  fire  be- 
ing started  in  such  a  shop  from  the  goods  in 
process  of  manufacture  in  the  usual  way. 
It  may  be  found  to  be  a  reasonable  inference 
that,  if  the  parties  had  given  any  considera- 
tion to  the  consequences  likely  to  ensue  from 
a  breach  of  this  warranty,  they  would  have 
thought  of  a  conflagration  in  the  plaintiff's 
factory,  and  the  possible  destruction  of  his 
property.  A  strong  argument  arises  from 
many  aspects  of  the  evidence  that  this  was 
not  what  the  parties  had  in  mind  in  giving 
and  accepting  the  warranty.  But  it  cannot 
be  said,  as  matter  of  law,  that  the  opposite 
inference  cannot  possibly  be  drawn.  It  must 
appear  that  the  conflagration  ensued  from  a 
breach  of  warranty,  while  the  process  of 
manufacture  was  being  conducted  in  the  usu- 
al way,  and  with  all  the  safegiuirds  and  pre- 
cautions which  the  use  of  a  substance  so 
liable  to  ignite  from  slight  causes  imposed 
upon  the  plaintiff,  and  that  it  did  not  result 
from  any  heedlessness,  oversight,  or  want  of 
ordinary  forethought  on  his  part  to  guard 
against  the  ever-present  danger  of  fire.  The 
c&se  disclosed  upon  the  record  is  close  as  to 
this  point,  but  falls  just  within  the  domain 
of  fact.  If  the  burden  is  sustained  by  the 
plaintiff,  both  upon  the  issue  that  possibility 
of  conflagration  caused  by  the  ignition  of  the 
fiberloid  while  being  heated  by  the  plaintiff 
was  within  the  scope  of  the  warranty,  and 
that  his  injury  was  caused  by  a  breach  of  the 
warranty,  and  not  by  other  agencies,  then  a 
case  arises  where  the  usual  rule,  that  dam- 
ages may  be  recovered  for  the  difference  be- 
tween the  value  of  the  goods  delivered  and 
those  called  for  by  the  contract,  is  not  ap- 
plicable, but  where  a  more  liberal  one  must 
prevail.  Harriott  v.  Plimpton,  166  Mass. 
585,  44  N.  E.  992;  Merrimack  Mfg.  Co.  T. 
Quintard,  107  Mass.  127;  Kellogg  Bridge  Co. 
V.  Hamilton,  110  V.  S.  108,  28  L.  ed.  86,  3 
Sup.  Ct.  Rep.  537 ;  Swain  v.  Schieffelin,  134 
N.  Y.  471,  18  L.R.A.  385,  31  N.  E.  1023; 
Parks  V.  Morris  Axe  &  Tool  Co.  54  N.  Y. 
686;  Thoms  v.  Dingley,  70  Me.  100,  35  Am. 
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Rep.  310;  Jones  v.  George,  61  Tex.  345,  48 
Am.  Rep.  280.  But,  if  tlie  jury  And  that  the 
danger  of  ignition  of  the  fiberloid  in  the  proc- 
ess of  heating  M-as  understood  by  the  par- 
ties to  be  so  great  as  to  call  for  such  pre- 
cautions in  regard  to  the  place  and  manner 
of  heating  as  would  make  it  unlikely  that 
flame  from  it  should  be  communicated  to  the 
building,  and  if  it  was  expected  and  under- 
stood that  the  plaintiff  would  take  these  pre- 
cautions, and  he  failed  to  do  so,  the  defend- 
ant is  not  liable  for  the  destruction  of  the 
building  from  this  cause.  In  other  words, 
the  defendant  would  not  be  liable  for  the 
larger  measure  of  damages  unless  the  jury 
find  that  the  plaintifTs  building  caught  fire 
from  this  fiberloid  while  it  was  being  made 
into  combs  in  the  cokhbod  rad  otiamty  way. 
The  plaintifTs  exception  as  to  the  rule  of 
damages  laid  down  by  the  superior  court 
upon  the  breach  of  an  express  warranty  must 
be  sustained. 

4.  The  case  was  submitted  to  the  jury 
upon  the  allegations  both  of  express  and  im- 
plied warranty.  The  verdict  was  a  general 
one.  As  a  new  trial  must  be  had,  at  which 
it  is  conceivable  that  the  jury  must  find  for 
the  defendant  upon  the  issue  of  whether 
there  was  an  express  warranty,  and  for  the 
plaintiff  upon  that  of  an  implied  warranty, 
it  is  necessary  to  determine  the  rule  of 
damages  upon  this  aspect. 

It  is  argued  that,  under  the  circumstances 
disclosed,  there  was  an  implied  warranty  on 
the  part  of  the  defendant  that  the  stock 
imrcliased  would  prove  to  be  reasonably  safe 
for  the  uses  to  which  it  was  put  by  the 
(■laintiflr.  Where  goods  of  a  character  com- 
monly known  in  trade  are  ordered  by  de- 
scription, and  there  is  no  inspection,  there 
IS  an  implied  warranty  that  those  furnished 
will  be  such  as  are  merchantable  under  the 
descriptive  term  used  by  the  parties.  The 
purchaser  is  entitled  to  get  what  he  ordered. 
Alden  v.  Hart.  161  Mass.  576,  37  N.  E.  742; 
Murehie  v.  Cornell,  155  Mass.  60,  14  L.R.A. 
492,  31  Am.  St.  Rep.  626,  29  N.  E.  207; 
Day  T.  Mapes-Reeve  Constr.  Co.  174  Mass. 
412,  54  N.  E.  878;  Dossier  v.  Eagle  Sugar 
Refinery,  103  Mass.  331.  When  there  is 
a  sale  by  a  manufacturer  of  a  product  hav- 
ing a  specific  designation,  and  reasonably 
capable  of  being  so  manufactured  that  it 
will  contain  no  latent  defect,  then  there  is 
an  implied  warranty  of  merchantability,  ex- 
cept where  circumstances,  as  to  inspection 
or  otherwise,  are  such  as  to  indicate  that 
the  buyer  relies  on  his  own  judgment,  and 
not  on  the  skill  of  the  manufacturer.  Cun- 
ningham V.  Hall,  4  Allen,  268,  273;  Hight 
v.  Bacon,  126  Mass.  10,  30  Am.  Rep.  639. 
But.  if  the  article  ordered  is  of  a  general 
character,  and  not  for  a  specifically  indi- 
rated  purpose,  even  though  t)ie  manufac- 
turer may  know  that  it  was  intended  by  the 
15  L.R.A.(N.S.) 


purchaser  to  be  used  in  the  process  of  fur- 
ther manufacture,  there  is  no  implied  war- 
ranty that  it  shall  answer  the  particular 
uses  of  the  purchaser.  Wilson  v.  Lawrence, 
139  Mass.  318,  1  N.  E.  278;  Whitmore  v. 
South  Boston  Iron  Co.  2  Allen,  52,  58; 
Mixer  v.  Coburn,  11  Met.  559,  45  Am.  Dec. 
230;  Dc  Witt  v.  Berry,  1.34  U.  S.  306,  313, 
33  L.  ed.  896,  899,  10  Sup.  Ct.  Rep.  536; 
Seitz  V.  Brewers'  Refrigerating  Mach.  Co. 
241  U.  S.  510,  35  L.  ed.  837,  12  Sup.  Ct. 
Rep.  46.  The  parties  to  the  sale  in  tho 
present  case  where  the  manufacturer  of  fiber- 
loid, on  the  one  side,  and  the  manufacturer 
of  combs,  in  whose  business  fiberloid  was  a 
necessary  factor,  on  the  other.  Use  of  the 
goods  purchased  in  this  process  of  secondary 
maaufaeture  m»y  have  been  known  to  and  in 
contemplation  of  both  parties  as  the  purpose 
of  the  purchase.  The  seller  may  have 
known,  and  the  buyer  have  had  a  right  to 
assume,  that  they  were  designed  and  rea- 
sonably fit  to  be  used  by  the  methods  and 
under  the  conditions  and  with  the  instru- 
mentalities common  in  that  branch  of  manu- 
facture. But  there  is  nothing  to  show  that 
the  particular  instrumentalities  or  factory 
conditions,  as  to  exposed  fiame  and  other 
appointments,  of  the  plaintiff,  were  in  con- 
templation of  both  parties  in  making  the 
sale.  If  the  goods  sold  by  the  defendant 
were  of  such  a  nature  that,  in  the  ordinary 
course  of  manufacture,  they  were  liable  to 
burst  into  fiame  when  subjected  to  the  heat 
usually  applied  in  process  of  further  manu- 
facture, and  were  not  ordinarily  manufac- 
tured so  as  not  to  have  this  character,  then, 
in  the  absence  of  express  warranty,  every- 
body would  be  presumed  to  contract  vith 
reference  to  this  attribute,  and  there  would 
be  no  implied  warranty  against  inflamma- 
bility. If,  with  the  likelihood  to  burst  into 
flame  under  the  conditions  to  which  the 
plaintiff  subjected  them  made  known,  the 
goods  would  still  have  been  properly  describ- 
able  in  the  market  as  fiberloid,  and  have 
been  fit  for  sale  and  for  some  valuable  use 
under  that  designation,  then  the  implied 
warranty  of  merchantability  would  have 
been  satisfied.  Under  these  circumstances 
they  would  not  have  been  unfit  for  market, 
for  sale,  or  for  some  profitable  use.  It  was 
this  principle  which  was  applied  in  Wilson 
v.  Lawrence,  supra.  It  would  then  be  with- 
in the  contemplation  of  the  parties  that  the 
user  of  fiberloid  for  further  manufacture 
would  so  arrange  his  factory  that  the  burst- 
ing into  flame  of  the  material  would  cnuse 
no  substantial  damage.  If,  however,  the 
goo<l8  as  ordinarily  manufactured,  although 
highly  inflammable,  were  not  commonly  lia- 
ble to  burst  into  flame  when  subjected  to  the 
usual  heat  in  secondary  manufacture,  and 
there  is  no  inspection  or  other  circumstance 
showing  that  the  parties  are  dealing  with 
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pach  other  at  arm's  length,  and  the  goods, 
lM>88es8ing  the  characteristic  of  bursting  in- 
to flame  in  the  ordinary  process  of  further 
manufacture,  have  no  substantial  value  for 
any  use,  and  are  not  properly  described  in 
the  market  as  fiber loid,  then  there  is  a 
breach  of  the  implied  warranty  of  the  ven- 
dor, when  he  is  the  manufacturer,  that  the 
goods  are  merchantable  or  fit  for  the  ordi- 
nary uses  to  which  goods  of  that  name  are 
put.  Perhaps  a  more  exact  statement  is 
that  the  seller  has  failed  to  perform  his 
contract,  by  not  delivering  the  thing  which 
h{!  contracted  to  deliver,  but  by  delivering  a 
different  thing.  When  such  a  situation  ex- 
ists, then  the  parties  may  be  found  to  have 
contracted  with  reference  to  the  possible  re- 
sults of  such  a  breach  of  the  contract.  When 
tliere  is  no  fraud  or  deceit,  the  ordinary 
rule  of  damages  is  that  the  plaintiff  is  en- 
titled to  recover  the  difference  in  value  be- 
tween the  article  which  he  bargained  for 
and  that  which  he  received.  Bartlett  v. 
Blanchard,  13  Gray,  429;  Wiley  v.  Athol, 
150  Mass.  426,  6  L.R.A.  342,  23  N.  E.  311. 
But  it  may  be  found  that  the  delivery  of  an 
article  having  different  qualities  from  that 
ordered,  which  were  not  discoverable  by 
inspection,  reasonably  justified  the  plain- 
tiff in  using  it  as  he  would  have  used  the 
article  ordered,  and  that  thereby  injury  in 
excess  of  the  value  of  the  property  bought 
ensued  as  a  proximate  result,  and  that  sucli 
injury  ought  to  have  been  apprehended  by 
a  prudent  manufacturer  and  seller.  If  this 
be  fotmd  to  be  so,  the  vendor  may  be  com- 
pelled to  indemnify  the  purchaser  against 
whatever  loss  might  have  been  anticipated 
to  arise  in  the  ordinary  course  of  events 
from  a  failure  to  supply  the  goods  ordered. 
For  such  a  breach,  whether  it  be  described 
as  of  contract  to  deliver  or  of  implied  war- 
ranty of  merchantability,  the  rule  of  dam- 
age is  the  same  as  that  heretofore  stated  in 
discussing  the  principles  applicable  to  a 
breach  of  an  express  warranty,  but  with  the 
limitations  and  qualifications  there  set  forth. 
Whatever  may  be  said  as  to  the  weight  of 
evidence  in  the  case  now  before  us,  it  can- 
not be  ruled,  as  matter  of  law,  that  it  is  im- 
possible for  a  jury  to  find  that  a  natural 
consequence,  or  a  result,  which  may  be  found 
to  have  been  within  the  contemplation  of 
the  parties,  as  likely  to  follow  from  failure 
io  deliver  such  fiberloid  as  was  ordered,  was 
a  fire  in  the  plaintiff's  factory.  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  118. 
28  L.  ed.  80,  90,  3  Sup.  Ct.  Rep.  837;  Carle- 
ton  V.  Lombard,  A.  4  Co.  149  N.  Y.  137,  43 
N.  E.  422;  Jones  v.  Padgett.  L.  R.  24  Q.  B. 
Div.  650;  Jones  v.  Just,  L.  R.  3  Q.  B.  197; 
Shepherd  v.  I'ybus,  3  Mann.  &  O.  8t>8; 
Drummond  v.  Van  Ingen,  L.  R.  12  App.  Cas. 
284. 

a.  Two  questions  of  evidence  have  been 
arfrned.  One  Nims,  a  chemist,  employed  and 
15  L.R.A.( N.S.I 


called  as  a  witness  by  the  defendant,  had 
testified  that  washing  was  an  important  part 
of  the  process  of  manufacture  for  the  pur- 
pose of  reducing  acid  in  the  stock,  and  not 
to  render  it  less  inflammable.  He  thereupon 
was  asked,  in  cross-examination,  bow  many 
men  were  employed  in  washing  in  the  de- 
fendant's plant,  the  offer  being  made  to 
show  that,  in  the  practical  working  of  the 
defendant's  plant,  there  was  a  great  differ- 
ence in  the  stock  put  out.  Upon  this  ques- 
tion and  offer  the  court  ruled:  "I  will  ex- 
clude the  question  and  save  the  exception  as 
to  how  many  men  they  have  at  work  in 
washing  off  the  acid."  It  is  to  be  observed 
that  the  ruling  was  upon  the  specific  ques- 
tion as  to  the  number  of  men,  and  not  up- 
on the  broader  offer  of  proof.  The  number 
of  men  employed  in  a  particular  process  at 
the  'defendant's  factory  had  no  probative 
force  upon  any  of  the  issues  in  dispute.  Any 
restriction  of  inquiry  respecting  such  a  col- 
lateral matter  was  within  the  discretion  of 
the  trial  court.  The  defendant  argues  that 
certain  correspondence  between  the  plaintiff 
and  defendant,  covering  a  period  of  time  be- 
tween January  20,  1905,  and  March  14,  1905, 
should  have  been  excluded.  So  far  as  the 
contents  of  any  of  these  letters  are  material 
or  harmful  to  the  defendant,  they  bear  up- 
on the  relations  existing  between  the  parties 
at  or  about  the  time  of  the  alleged  warranty, 
and  were  admissible  as  tending  to  throw 
some  light  upon  its  scope  and  the  circum- 
stances under  which  it  was  given. 

The  only  error  disclosed  upon  the  record 
being  as  to  the  ruling  respecting  damages, 
by  agreement  of  parties  the  entry  must  be: 
New  trial  granted  upon  the  question  ol 
damages  only. 

So  ordered. 


INDIANA  SCPRKME  COURT. 

OIL  WELL  SUPPLY  COMPANY,  Appt, 

v. 

JOHN    C.    WATSON   et  al. 

(168  Ind.  603,  80  N.  E.  157.) 

Sale  —  known  article  —  Implied  war- 
ranty. 

1.  One  purchasing  a  particular  make  of 
cable,  to  be  used  in  drilling  for  oil,  from  a 
merchant  who  knows  the  use  to  which  it  is 
to  be  put,  has  a  right  to  rely  on  the  seller's 
furnishing  a  Bound  article  of  that  make, 
where  it   is   impossible  to  test  the  quality 

Cane  yote.  —  Implied  ivarrantjf  of  flt- 
neas  of  particular  articlf  purchased 
from  a  dealer  for  a  partictilar  uae. 

The  question  as  to  an  implied  warranty 
of  fitness  upon  sales  by  a  manufacturer  is 
discussed   in   the    case   note   to   Leavitt   v. 
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vithout  putting  it  to  actual  use;  and,  if  it 

proves  worthless  because  of  unfit  material, 

he  may  return  it  for  breach  of  the  implied 

■warranty. 

Pleading  —  reliance  on  warranty. 

2.  An  averment  in  an  answer  to  an  action 
for  purchase  price  of  a  cable  that,  relying 
on  the  presumed  knowledge  of  the  vendor 
of  the  required  qualities  of  the  cable  from 
his  exposing  it  for  sale  and  selling  it,  de- 
fendant purchased  it,  is  sufiicient,  as  against 
a  demurrer,  to  show  that  the  buyer  relied  on 
the  warranty. 

Same  —  test. 

3.  The  particulars  of  a  breach  of  warranty 
of  a  cable  sold  for  drilling  oil  wells,  and  that 
it  was  tested  in  a  proper  manner  and  within 
reasonable  time,  are  sufficiently  alleged  to 
withstand  a  demurrer  by  an  allegation  that 
the  cable  was  rotten  and  went  to  pieces  when 


used  in- drilling  less  than  50  feet  of  well,  in 
a  pleading  filed  within  five  months  of  the 
sale,  where  no  time  for  making  the  test  was 
specified  in  the  contract. 

(Montgomery,  Ch.  J.,  dissents.) 

(February  19,  1907.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Grant  County 
in  defendants'  favor  in  an  action  brought 
to  recover  the  purchase  price  of  a  cable. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abram  Simmons  and  Frank  C. 
Dalley,  for  appellant: 

It  must  be  averred  th.at  the  purchaser  re- 
lied upon  the  warranty   claimed. 


Fiberloid  Co.  ante,  855,  as  is  the  same  ques- 
tion upon  the  sale  of  food  in  the  case  note  to 
Farrell  v.  Manhattan  Market  Co.  post,  884. 
The  general  question  of  implied  warranty 
of  fitness  of  property  bought  for  a  special 
purpose  is  treated  in  a  note  to  McQuaid  v. 
Ross,  22  L.R.A.  187.  The  present  note  is 
therefore  confined  to  the  decisions  rendered 
since  that  note.  While  the  ca.ses  are  not  so 
numerous  as  those  in  which  the  seller  was  a 
manufacturer,  yet  they  are  sufficient  in  num- 
ber to  call  for  their  classification  according 
as  the  court  found  that  there  was  or  was 
not  an  implied  warranty  of  fitness. 

Warranty. 

As  to  sales  by  dealers,  reason,  if  not  the 
weight  of  authority,  would  seem  to  support 
the  proposition  that  such  sales  should  be 
governed  by  the  same  rules  as  are  applicable 
to  manufacturers;  namely,  that  where  the 
buyer  trusts  to  the  skill  and  judgment  of 
the  dealer  to  supply  him  with  an  article  for 
a  purpose  known  to  the  seller,  there  is  an 
implied  warranty  that  the  article  will  be 
reasonably  fit  for  such  purpose;  while,  on 
the  other  hand,  if  a  known,  described,  and 
definite  article  is  ordered  of  a  dealer,  there 
can  be  no  implied  warranty  of  fitness, 
though  the  purpose  for  which  it  is  intend- 
ed is  communicated,  if  the  known,  described, 
and  definite  thing  is  actually  supplied.  Such 
would  seem  to  be  the  doctrine  of  a  majority 
of  the  cases,  though  some  of  the  decisions,  as 
will  hereafter  appear,  attempt  to  make  a 
distinction  between  sales  by  manufacturers 
and  those  bv  dealers. 

In  Oil  Well  Siipply  Co.  v.  Priddy  (Ind. 
App.)  S3  N.  E.  623.  it  was  specifically  held 
that  the  rule  as  to  an  implied  warranty  of 
fitness  for  a  contemplated  use  applied  to  a 
dealer  as  well  as  to  a  manufactiirer.  where 
the  article  was  held  out  and  kept  for  sale 
for  a  particular  purpose,  and  the  seller  was 
advised  by  the  purchaser  that  it  was  to  be 
used  for  that  purpose,  and  a  sound  price  was 
paid,  and  the  purchaser  did  not  inspect  the 
article,  and  was  ignorant  of  its  quality  or 
soundness;  citing  Oil.  Well  Supply  Co.  v. 
15  L.RA.(N.S.) 


Watson.     Here  the  sale   was  of  pipe  for 
driving  an  oil  well.  * 

So,  in  Edwards  v.  Dillon,  147  111.  14,  37 
Am.  St.  Rep.  199,  35  N.  E.  135,  it  was  held 
that  where  a  dealer  contracted  to  supply  an 
article  in  which  he  dealt,  to  be  applied  to 
a  particular  purpose,  and  the  buyer  trusted 
to  the  judgment  of  the  dealer,  there  was  an 
implied  warranty  that  it  was  fit  for  the  pur- 
pose to  which  it  was  to  be  applied.  Here 
the  sale  was  of  a  stallion  for  breeding  pur- 
poses. 

And  in  Oil  Well  Supply  Co.  v.  Davidson, 
28  Ohio  C.  C.  731,  Affirmed  without  opinion 
in  75  Ohio  St.  611,  80  N.  E.  1130,  it  was 
held  that  where  a  cable  for  use  in  drilling 
an  oil  well  was  sold  by  a  dealer  in  oil-well 
supplies,  and  the  buyer  explained  the  use  for 
which  he  intended  it,  and  the  seller  con- 
tracted to  send  what  he  wanted,  and  the  buy- 
er did  not  see  the  cable,  and  had  no  means  of 
examining  it,  there  was  an  implied  warranty 
that  such  cable  would  be  reasonably  fit  for 
the  use  intended. 

And  in  McCormick  Harvesting  Mach.  Co. 
V.  Nicholson,  17  Pa.  Super.  Ct.  188,  it  was 
held  that,  on  the  purchase  of  a  cable  to  be 
used  in  drilling  wells,  from  a  dealer  who 
was  informed  of  such  purpose,  where  the 
buyer  relied  on  the  seller's  judgment  to  se- 
lect, and  not  on  his  own,  there  was  an  im- 
plied warranty  that  the  article  furnished 
was  reasonably  fit  and  suitable  for  such  pur- 
pose.  • 

It  will  be  noticed  that,  in  all  the  foregoing 
cases,  the  buyer  relied  upon  the  seller's  judg- 
ment to  furnish  him  an  article  fit  for  the 
purpose  that  he  had  in  view.  Not  all  the 
cases,  however,  lay  the  same  stress  upon 
such  reliance  of  the  buyer  on  the  seller's 
skill,  though,  in  one  or  two  instances,  it  may 
be  inferred  from  the  circumstances  of  the 
case  that  the  buyer  must  necessarily  have  so 
relied.  For  example,  in  Little  v.  G.  E.  Van- 
Syckle  &  Co.  115  Mich.  480,  73  N.  W.  554, 
it  was  held  that  a  dealer  who  sol.l  a  piano 
to  one  ignorant  of  the  mechanism  of  such  in- 
strument was  bound  by  an  implied  warranty 
that  the  instrument  was  properly  construct- 
ed and  fit  for  the  use  to  which  it  was  to  be 
put,   though   the   contract   of   sale   was   in 
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Court  V.  Snvder,  2  Ind.  App.  440,  50 
Am.  St.  Rep.  247,  28  X.  E.  718;  Richardson 
V.  Coifman,  87  Iowa,  121,  54  N.  W.  356; 
Lincoln  v.  Ragsdale,  7  Ind.  App.  354,  31 
N.  E.  581. 

The  nature  and  particulars  of  the  breach 
must  be  set  out. 

Woodruff  V.  Henslcy,  26  Ind.  App.  592, 
CO  N.  E.  312. 

That  the  article  purchased  was  proi>erly 
tested  within  a  reasonable  time  after  the 
purchase  must  be  alleged. 

Johnston  Harvester  Co.  v.  Hartley,  81 
Ind.  406;  Lafayette  Agri.  Works  v.  Phil- 
lips, 47  Ind.  259;  Robinson  Mach.  Works 
V.  Chandler.  56  Ind.  575. 

There  is  ordinarily  no  warranty  of  quality 
unless  one  is  expressly  demanded  or  given. 


I  McQuaid  v.  Ross,  83  Wis.  492.  22  LJL 
I  A.  187,  39  Am.  St.  Rep.  864.  55  X.  W.  705; 
i  Lukens  v.  Freiund,  27  Kan.  664.  41  Am. 
j  Rep.  429;  Reynolds  v.  Palmer  (C.  C.)  21 
I  Fed.  433;  Defreeze  v.  Trumpcr.  I  John«. 
I  274,  3  Am.  Dec.  329 ;  Court  v.  Snyder,  su- 
pra. 

The  rule  of  implied  warranty  of  fitness 
has  application  to  the  manufacturer  only, 
and  not  to  the  dealer. 

10  Am.  &,  Eng.  Enc.  Law.  p.  143:  Farrow 
V  Andrews,  69  Ala.  96;  Livingston  v.  Ste- 
venson. 163  Pa.  262,  29  Atl.  715:  Williams 
V.  Slaughter,  3  Wis.  347 ;  Bragg  v.  Morrill, 
49  Vt.  45,  24  Am.  Rep.  102;  White  v. 
Oakes.  88  Me.  367,  32  L.R.A.  592.  34  Atl. 
175;  Dickson  v.  Jordan.  33  X.  C.  (11  Ired. 
L.)   166,  53  Am.  Dec.  403;  Kohl  v.  Lindley, 


writing,  contained  no  warranties,  and  ex- 
pressly provided  that  it  should  be  the  sole 
agreement  between  the  parties. 

And  in  the  following  cases,  too,  there  is 
no  reference  to  the  reliance  of  the  buyer 
upon  the  seller  to  supply  an  article  fitted  for 
the  intended  purpose,  but,  nevertheless,  in 
every  instance,  it  was  held  that  where  a 
chattel  was  to  be  furnished  by  a  dealer  to 
the  order  of  a  purchaser,  for  a  certain  pur- 
pose, made  known  to  the  seller  when  he  ac- 
cepted the  order,  he  impliedly  warranted  the 
article  to  be  reasonably  fit  for  the  purpose* 
for  which  it  was  to  be  used:  Zimmerman  v. 
Druecker,  15  Ind.  App.  512,  44  N.  E.  557 
(cement  for  sidewalks)  ;  H.  B.  Smith  Co.  v. 
Williams,  29  Ind.  App.  336,  03  N.  E.  318 
(heater)  ;  Atkins  Bros.  Co.  v.  Southern 
Grain  Co.  119  Mo.  App.  119,  95  S.  W.  949 
(grain);  Newman  v.  Wilson,  78  Hun,  295, 
28  N.  Y.  Supp.  914  (vinegar)  ;  Lenz  v. 
Blake,  44  Or.  569,  76  Pac.  366  (paper 
l)Oxes). 

Upon  the  same  principle  it  was  held,  in 
Fe«  V.  Sentell,  52  La.  Ann.  1957,  28  So. 
279,  and  in  New  Birdsall  Co.  v.  Keys,  99  Mo. 
App.  458,  74  S.  W.  12,  that,  upon  the  sale 
of  secondhand  machinery  by  a  dealer,_  for  a 
purpose  made  known  to  him  at  the  time  of 
the  sale,  there  was  an  implied  warranty  that 
the  machinery  was  fit  for  the  purpose  for 
which  it  was  bought.  It  may  be  said  in 
passing  that  the  decision  in  the  Tx)uisiana 
case  would  have  been  the  same,  regardless 
of  the  parties  to,  or  the  subject  of,  the  sale, 
as,  in  the  civil  law,  the  principle  of  caveat 
venditor  rules,  and  not  caveat  emptor. 

This  principle  of  implied  warranty  in  sales 
by  dealers  of  an  article  for  a  known  pur- 
pose was  applied,  in  Gold  Ridge  Min.  Co.  v. 
Tallmadge,  44  Or.  34.  102  Am.  St.  Rep.  602, 
74  Pac.  325,  to  a  contract  whereby  the  de- 
fendant agreed  to  deliver  a  certain  amount 
of  water  by  means  of  a  ditch  at  the  plain- 
tiff's mines,  and,  as  the  water  could  not  be 
used  for  mining  purposes  because  the  tail- 
injjs  and  soil  carried  with  it  rendered  it 
unlit  for  that  purjiose.  there  was  held  to  be 
a  breach  of  the  implied  warranty  of  fit- 
ness. 
15  L.R.A.(N.S.) 


No  warranty. 

Some  cases,  as  was  before  stated,  appear 
to  make  a  distinction  between  sales  by  deal- 
ers and  by  manufacturers,  and  hold  t'liat  an 
implied  warranty  will  not  arise  in  the  ca«e 
of  a  dealer;  but  that. on  the  contrary.the  rule 
careat  emptor  will  apply.  Thus,  in  McCaa 
V.  Elam  Drug  Co.  114  Ala.  74,  62  Am.  St. 
Rep.  88,  21  So.  479,  the  court,  in  discuss- 
ing the  question  of  implied  fitness,  used  the 
following  language:  "The  principle  that  a 
manufacturer  is  held  to  an  implied  war- 
ranty of  quality  is  based  upon  the  fact  that 
he  must  know  the  'make-up'  of  the  article 
sold  by  him.  The  law  does  not  presume  that 
a  mere  dealer  is  possessed  of  the  same  in- 
formation as  a  manufacturer,  and  the  same 
reason  for  the  rule  does  not  exist  as  to  a 
mere  dealer." 

Similar  language  was  used  by  the  court  in 
Cafre  v.  Lockwood.  22  App.  Div.  II,  47  N. 
Y.  Supp.  916,  in  discussing  the  same  ques- 
tion: "The  seller  here  was  not  a  manu- 
facturer of  the  goods,  and  the  fact  that  he 
knew  the  purpose  for  which  the  goods  were 
to  be  sold  is  not  sufficient  to  raise  an  implied 
warranty  of  quality  against  one  who  is  mere- 
ly a  dealer." 

And  in  Strauss  v.  Salzer,  109  N.  Y.  Supp. 
734,  there  was  said  to  be  no  implied  war- 
ranty of  the  quality  or  fitness  of  cloth,  even 
as  to  latent  defects,  where  the  cloth  was 
sold  by  dealers,  and  not  by  the  manufac- 
turers. 

And  in  Livingston  r.  Stevenson,  163  Pa. 
262,  29  Atl.  715,  though  none  of  the  circum- 
stances concerning  the  sale  in  question, 
which  was  of  a  windmill,  are  stated  in  the 
opinion,  the  court,  in  discussing  the  ques- 
tion of  implied  warranty  of  fitness,  used  the 
following  language:  'The  plaintiff  was  not 
a  manufacturer,  making  windmills  to  order, 
but  a  dealer,  selling  them  ready-made.  The 
circumstances,  therefore,  did  not  raise  any 
warranty  by  implication." 

The  majority  of  the  cases,  however,  in 
which  it  has  been  held  that  there  was  no 
implied  warranty  of  fitness  upon  the  sale 
of  an  article  by  a  dealer  for  a  purpose  known 
to  him  at  the  time  of  the  sale,  proceed  up- 
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39  lU.  195,  £9  Am.  Dec.  294;  Dounce  v. 
Dow,  6  Thomp.  4  C.  653;  Poland  v.  Miller 
95  IiKl.  387,  48  Am.  Rep.  730. 

It  is  neccssarj'.  in  order  to  raise  an  im- 
plied warranty,  that  the  buyer  should  rely, 
and  have  a  right  to  rely,  on  the  seller's 
judgment. 

Morris  v.  Bradley  Fertilizer  Co.  12  C. 
C.  A.  34,  28  U.  S.  App.  87,  04  Fed.  65;  2 
Am.  &  Eng.  Enc.  Law,  p.  1231 ;  2  Meclieni, 
Sales,  §  1349;  Kellcgg  Bridge  Co.  v.  Ham- 
ilton, 110  U.  S.  108,  28  L.  ed.  80,  3  Sup. 
Ct.  Rep.  537;  Bartlett  v.  Hoppock,  34  N. 
Y.  118,  88  Am.  Dec.  428;  Stevens  v.  Smith, 
21  Vt.  90;  White  v.  Stelloh,  74  Wis.  436, 
43  N.  W.  99;  Julian  v.  Laubenberger,  16 
Misc.   646,   38   N.   Y.   Supp.   1062;    Gage  v. 


Carpenter,  47  C.  C.  A.  39,  107  Fed.  890; 
McQuaid  v.  Ross,  supra. 

The  vendor  of  an  article  for  a  particular 
purpose  does  not  impliedly  warrant  it 
against  latent  defects  unknown  to  him. 

McKinnon  Mfg.  Co.  v.  Alpena  Fish  Co. 
102  Mich.  221,  60  N.  W.  472;  Bragg  v.  Mor- 
rill and  White  v.  Oakes,  supra;  Gentilli  v. 
Starace.  133  N.  Y.  140,  30  N.  E.  600;  Otts 
V.  Alderson,  10  Smedes  &  M.  476 ;  American 
Forcite  Powder  Mfg.  Co.  v.  Bradv,  '4  App. 
Div.  97,  38  N.  Y.  Supp.  545;  Kellogg  Bridge 
Co.  V.  Hamilton,  supra;  Hoe  v.  Sanborn,  21 
N.  Y.  652,  78  Am.  Dec.  163. 

Where  the  goods  are  in  esse,  and  may  be 
inspected  by  the  buyer,  and  there  is  no 
fraud  on  the  part  of  the  seller,  the  maxim 
caveat  emptor  applies. 


on  the  same  reasons  as  are  relied  upon  in  the 
cases  of  sales  by  manufacturers;  that  is, 
no  implied  warranty  of  fitness  will  arise, 
though  the  dealer  knew  of  the  purpose  for 
which  the  article  was  ordered,  where  the 
buyer  does  not  rely  upon  the  seller's  judg- 
ment, or  where  he  has  opportunity  to  in- 
spect the  article,  or  where  the  definite  arti- 
cle, as  actually  ordered,  is  furnished.  Thus, 
in  Reynolds  v.  General  Electric  Co.  73  C. 
C.  A.  23,  141  Fed.  551,  it  was  held 
where  a  purchaser  ordered  of  a  deal- 
er a  definite  pump  of  known  manufacture 
and  of  a  specified  capacity,  selected  by  the 
purcliaser,  and  to  be  built  by  the  manu- 
facturer, there  was  no  implied  warranty  on 
the  part  of  the  dealer  of  the  efliciency  of  the 
pump  for  the  purpose  contemplated  by  the 
purchaser,  though  that  purpose  was  known 
to  the  dealer.  The  court  said:  "Where 
such  a  purchaser  buys  of  a  dealer  a  definite 
machine  of  known  manufacture,  which  has 
been,  or  is  to  be,  made  by  a  builder  who  is 
not  the  vendor,  and  the  vendee  knows  this 
fact,  there  is  no  implied  warranty  by  the 
dealer,  either  against  latent  defects  or  that 
the  machine  or  article  will  be  suitable  for 
the  purposes  for  which  such  articles  are 
<!oniinonly  used;  because  the  purchaser  has 
the  same  knowledge  and  means  of  knowledge 
of  these  subjects  as  has  the  dealer." 

Upon  the  same  principle  it  was  held,  in 
American  Forcite  Powder  Mfg.  Co.  v.  Brady, 
4  App.  Div.  95,  38  N.  Y.  Supp.  645,  Appeal 
Dismissed  in  158  N.  Y.  092,  53  N.  E.  1122, 
that,  where  a  dealer  sold  blasting  powder 
just  as  it  came  from  the  manufacturer,  no  im- 
plied warranty  would  be  raised  that  the 
powder  was  suitable  for  blasting,  though  the 
dealer  knew  that  it  was  to  be  used  for  that 
purpose. 

And  in  Revnolds  v.  Mavor,  L.  &  Co.  39 
App.  Div.  218,  67  N.  Y.  "Supp.  106,  there 
was  held  to  be  no  implied  warranty  of  fit- 
ness arising  upon  the  sale  by  a  dealer  of 
plumbers'  supplies,  which  he  ordered  of  a 
manufacturer,  who  shipped  them  to  the 
dealer's  purchaser  without  the  dealer  ever 
seeing  them,  though  the  dealer  knew  the 
purpose  for  which  such  supplies  were  in- 
tended. 
15  L..R.A.(N.S.) 


So,  in  Young  v.  Plattner  Implement  Co. 
(Colo.)  91  Pac.  1109,  it  was  held  that  the 
rule  that,  where  a  dealer  contracted  to  sup- 
ply an  article  for  a  particular  purpose,  and 
the  buyer  trusted  to  the  judgment  or  skill 
of  the  dealer,  there  was  an  implied  war- 
ranty that  it  should  be  reasonably  fit  for 
the  purpose  intended,  did  not  extend  to  cases 
where  the  purchaser  and  seller  had  equal 
means  of  knowledge  as  to  the  fitness  of  a 
farming  implement  for  the  purpose  contem- 
plated, or  where  the  dealer  informed  the 
buyer  that  he  had  no  personal  knowledge 
thereof. 

And  in  Horwich  v.  Western  Brewery  Co. 
95  111.  App.  162,  it  was  held  that  an  im- 
plied warranty  of  fitness  would  not  arise 
where  the  purchaser  selected  -the  goods  on 
his  own  judgment,  though  the  seller  knew 
that  they  were  intended  for  a  particular 
use ;  and  that,  if  the  purchaser  got  the  exact 
article  he  bought,  and  bought  the  very  thing 
he  got,  he  took  the  risk  of  its  fitness  for  its 
intended  use. 

And  in  White  r.  Oakes,  88  Me.  367,  32 
L.R.A.  592,  34  Atl.  175,  it  was  held  that 
where  a  dealer  in  furniture  sold  a  folding 
bed,  and  the  buyer  had  full  opportunity  to 
inspect  the  same,  there  was  no  implied  war- 
ranty of  fitness. 

And  in  Dreyfus  v.  Lourd,  111  La.  21,  35 
So.  369,  it  was  held  that  where  certain 
pumps,  described  by  the  manufacturer's 
name,  and  certain  vertical  engines  of  speci- 
fied horse  power,  were  ordered  of  a  dealer, 
and  the  latter  furnished  articles  of  the  kind 
and  quality  called  for  by  the  order,  there 
was  no  implied  warranty  that  the  machinery 
would  answer  the  purpose  for  which  it  was 
purchased. 

And  in  Mine  Supply  Co.  v.  Columbia  Gold 
Min.  Co.  48  Or.  391,  86  Pac.  789,  it  was 
held  that  where  a  buyer  ordered  a  specifical- 
ly described  and  named  mill  of  a  dealer  in 
mining  machinery,  who  was  advised  of  the 
use  to  which  it  was  to  be  put,  there  was 
no  implied  warranty  of  fitness,  if  the  buyer 
got  what  he  actually  ordered. 

And  in  Jordan  v.  Leonard,  36  N.  B.  518, 
it  was  held  that,  in  the  sale  of  an  engine 
and  boiler  by  one  not  the  producer  or  man- 
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5  Wait,  Act.  t  Def.  p.  564,  {21;  Em- 
merton  v.  Mathews,  7  Hurlst.  4  N.  686; 
Salisbury  v.  Stainer,  19  Wend.  159,  32  Am. 
Dec.  437;  Deming  v.  Foster,  42  N.  H.  165; 
Rice  V.  Forsyth,  41  Md.  389;  Kohl  v.  Lind- 
ley,  39  III.  195,  89  Am.  Dec.  294;  Bowman 
V.  Clemmer,  60  Ind.  10;  Court  v.  Snyder, 
supra;  Humphreys  v.  Comline,  8  Blackf. 
616;  Hege  v.  Newsom,  96  Ind.  426;  Bar- 
nard V.  Kellogg,  10  Wall.  383,  19  L.  ed. 
987. 

The  implied  warranty  of  fitness  does  not 
arise  when  the  buyer  selects  his  own  article, 
although  the  vendor  knows  it  is  intended 
for  a  particular  use. 

Gardner  v.  Winter,  117  Ky.  382,  63  L. 
R.A.  647,  78  S.  W.  143;  Port  Carbon  Iron 
Co.  V.  Groves,  68  Pa.  149;  Shisler  v.  Bax- 
ter, 109  Pa.  443,  58  Am.  Rep.  138;  2  Mech- 
em.  Sales,  p.  1166,  {  1349;  Mason  v.  Chap- 
pell,  16  Gratt.  572;  Goulds  v.  Brophy,  42 
Minn.  109,  6  L.R.A.  392,  43  N.  W.  834; 
Walker  v.  Pue,  57  Md.  155;  Seitz  v.  Brew- 
ers' Refrigerating  Mach.  Co.  141  U.  S.  510, 
35  L.  ed.  837,  12  Sup.  Ct.  Rep.  40;  District 
of  Columbia  v.  Clephane,  110  U.  S.  212,  28 
L.  ed.  122,  3  Sup.  Ct.  Rep.  568 ;  Grand  Ave. 
Hotel  Co.  v.  Wharton,  24  C.  C.  A.  441,  49 
U.  S.  App.  108,  79  Fed.  43 ;  American  Home 
Sav.  Bank  Co.  v.  Guardian  Trust  Co.  210 
Pa.  320,  69  Atl.  1108;  Ivans  v.  Laury,  67 

ufacturer,  for  a  particular  purpose,  known 
to  him  at  the  time  of  the  sale,  there  was  no 
implied  warranty  on  the  part  of  the  seller 
tliat  the  articje  was  reasonably  fit  for  the 
intended  purpose,  if  the  purchaser  inspect- 
ed it,  or  liad  the  opportunity  of  inspecting 
it,  before  buying. 

And  in  Higgins  v.  Clish,  34  N.  S.  135,  it 
was  held  that  where  a  dealer  sold  a  second- 
hand engine,  which  had  been  inspected  by 
the  buyer,  though  the  seller  knew  the  use  to 
which  it  was  to  be  put,  there  was  no  im- 
plied warranty  that  the  engine  was  reason- 
ably fit  for  the  purpose  for  which  it  was  to 
be  sold. 

So,  in  Peoria  Grape  Sugar  Co.  v.  Tur- 
ney,  175  111.  631,  51  N.  E.  587,  it  was  held 
that  a  contract  calling  for  the  delivery  of 
a  certain  kind  of  coal,  designated  by  its 
trade  name,  rtarried  no  implied  warranty  of 
its  fitness  for  anv  purpose. 

And  in  Gardner  v.  Winter,  117  Ky.  382,  63 
L.R.A.  047.  78  S.  W.  143,  it  was  held  that 
one  who  filled  an  order  for  a  particular 
brand  of  seed  by  supplying  the  kind  ordered 
did  not  impliedly  warrant  that  it  was  rea- 
sonably fit  for  the  purpose  to  which  it  was 
to  be  applied. — that  is.  for  sowing. 

And  in  LaCrosse  Plow  Co.  v.  Helpeson, 
127  Wis.  622,  106  N.  W.  1094.  it  was  held 
that  where  one  contracted  with  a  dealer  to 
purchase  a  known  and  specified  cream  sep- 
arator,— a  known  article  of  manufacture  in 
the  trade, — and  received  that  article,  there 
was  no  implied  warranty  of  fitness  for  any 
purjiosc. 

Upon  the  same  principle  it  was  held,  in 
15  l..K.A.(N.S.) 


N.  J.  L.  153,  50  Atl.  366;  Jarecki  Mfg. 
Co.  V.  Kerr,  165  Pa.  529,  44  Am.  St.  Rep. 
674.  30  Atl.  1019. 

Messrs.  Robert  T.  St.  John,  William 
H.  Charles,  and  Wlllard  B.  Gemmill,  for 
appellees: 

When  the  purchaser  has  no  opportuni^ 
of  exercising  judgment,  but  relies  upon  the 
judgment  of  the  party  with  whom  he  deals, 
the  tendency  of  the  modem  decisions  is  to 
imply  a  warranty  of  quality. 

Story,  Sales,  H  359,  366;  Brantley  ▼. 
Thomas,  22  Tex.  270,  73  Am.  Dec.  264 ;  Eng- 
lish V.  Spokane  Cummission  Co.  6  C.  0.  A. 
416,  16  U.  S.  App.  218,  57  Fed.  451;  Bar- 
nard V.  Kellogg,  10  Wall.  383,  19  L.  ed. 
987;  Kellogg  Bridge  Co.  y.  Hamilton,  llO 
U.  S.  108,  28  L.  ed.  86,  3  Sup.  Ct.  Rep.  537 ; 
Lindley  v.  Himt,  22  Fed.  52;  Reynolds  T. 
Palmer,  21  Fed.  433;  Weller  y.  Bectell.  2 
Ind.  App.  228,  28  N.  E.  333;  Postel  v.  Oard, 
1  Ind.  App.  252,  27  N.  E.  584 ;  Zimmerman 
y.  Druecker,  15  Ind.  App.  612,  44  N.  E. 
557;  Fitzmaurice  v.  Puterbaugh,  17  Ind. 
App.  318,  45  N.  E.  524;  MerchanU'  &  M. 
Say.  Bank  v.  Fraze,  9  Ind.  App.  161.  6S 
Am.  St.  Rep.  341,  36  N.  E.  378 ;  Davis  Calyx 
Drill  Co.  y.  Mallory,  69  L.RJ^.  973,  69  "c. 
C.  A.  662,  137  Fed.  332. 

An  implied  warranty  that  the  article 
shall  be  fit  for  the  purposes  intended  arises 

Dorsey  v.  Watkins,  161  Fed.  340,  that  where 
the  purchaser  of  a  herd  of  cows  was  a  com- 
petent judge  of  such  stock,  and  had  full 
opportunity  to  inspect  the  herd  before  pur- 
chasing, no  warranty  of  the  fitness  of  the 
animals  for  dairy  purposes  could  be  im- 
plied. 

So,  in  Burnett  v.  Hensley,  118  Iowa,  675. 
92  N.  W.  678,  it  was  held  that,  where  one 
purchased  a  mare  at  an  auction  sale,  and 
had  an  opportunity  to  examine  her,  and 
relied  on  his  own  judgment,  without  dis- 
closing the  purpose  for  which  he  purchased 
it  to  the  seller,  there  was  no  implied  war- 
ranty of  the  animal  for  any  specific  pur- 
pose. 

In  England,  the  sales  of  goods  act  pro- 
vides that,  if  "the  buyer,  expressly  or  by 
imi)lication,  makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods  ace- 
required,  so  as  to  show  that  the  buyer  re- 
lies on  the  seller's  skill  and  judgment,  and 
the  goods  are  of  a  description  which  it  is 
in  the  course  of  the  seller's  business  to  sup- 
ply (whether  he  be  the  manufacturer  or 
not),  there  is  an  implied  condition  that  the 
goods  shall  be  reasonably  fit  for  such  pur- 
pose; provided  that,  in  the  case  of  a  con- 
tract for  the  sale  of  a  specified  article  un- 
der its  patent  or  other  trade  name,  there  is 
no  implied  condition  as  to  its  fitness  for  any 
particular  purpose."  This  provision  was 
held,  in  Gillespie  Bros.  v.  Cheney  [1800]  2 
Q.  B.  69,  to  apply  to  a  sale  of  coal,  and  to 
raise  an  implied  warranty  of  fitness,  where 
the  purpose  for  which  the  coals  were  re- 
quired   was    made    known    to    the    sellerar 
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vhen  the  article  is  understood  by  both  par- 
ties to  be  purchased  for  a  specific  use. 

Hart  V.  Wright,  17  Wend.  273;  Misner  v. 
Granger,  9  111.  GO;  Omaha  Coal,  Coke,  & 
Lime  Co.  v.  Fay,  37  Neb.  08,  66  N.  W.  211; 
Shaw  V.  Smith,  45  Kan.  334,  II  L.R.A. 
681,  25  Pac.  886;  Lee  v.  J.  B.  Sickles  Sad- 
dlery Co.  38  Mo.  App.  201 ;  French  v.  Vin- 
ing.  102  Mass.  132,  3  Am.  Rep.  440. 

When  a  purchaser  has  no  opportunity  to 
examine  the  goods,  there  is  an  implied  war- 
ranty as  to  quality  for  the  purposes  desired, 
and  also  that  they  are  merchantable. 

Curtis  &,  Co.  Mfg.  Co.  v.  Williams,  48 
Ark.  325,  3  S.  W.  617;  Getty  v.  Rountree, 
2  Finney  (Wis.)  379,  2  Cband.  (Wis.)  28, 
64  Am.  Dec.  138. 

Hadley,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  is  a  corporation  and  a  dealer 
in  supplies  for  drilling  oil  and  gas  wells, 
located  at  Marion.  Appellees  are  partners, 
engaged  in  drilling  oil  and  gas  wells  in 
the  vicinity.  On  June  3,  1904,  appellees  pur- 
chased of  appellant  a  2-inch  Fitter  cable, 
1,400  feet  long,  and  weighing  2,010  pounds. 
Appellees  were  acquainted  with  the  Fitter 
cable,  and  inquired  for  that  make.  They 
had  been  engaged  in  the  vicinity  as  drill- 
ers for  several  vears,  which  was  known  to 


appellant's  superintendent  who  made  the 
sale.  Two-inch  cables  were  used  in  that 
vicinity  for  no  purpose  but  drilling  and 
for  pulling  casings.  The  cable,  when  pur- 
chased, was  wrapped,  both  the  rope  and  the 
coiled  package,  in  burlap,  just  as  it  was 
when  it  left  the  factory  in  Philadelphia  a 
few  days  before,  and  neither  appellant  nor 
appellees  had  any  opportunity  to  examine 
or  inspect  the  quality  of  the  cable  before  the 
purchase.  There  was  no  practicable  way  of 
inspection,  or  testing  its  strength  and  qual- 
ity, but  by  attaching  the  drill  to  it.  After 
four  days'  use  the  cable  broke,  and  in  twelve 
days'  use  within  a  period  of  about  two 
months  it  broke  three  times,  and  proved 
worthless  as  a  cable.  One  of  the  three 
strands  of  which  the  cable  was  composed 
was  made  of  inferior  and  rotten  material; 
and  each  break  of  the  cable  was  in  this 
strand.  Upon  the  first  break  notice  and 
complaint  was  made  to  the  appellant,  and 
in  about  two  months,  and  soon  after  the 
last  break,  appellees  returned  it  to  appel- 
lant. 

The  form  of  action  upon  the  foregoing 
facts  is  an  ordinary  complaint  for  goods  sold 
and  delivered.  There  were  two  affirmative 
answers,  in  effect  the  same,  the  second  of 
which  is,  in  substance,  as  follows:  The  de- 
fendants were,  at  the  time  in  the  complaint 


though  the  coals  were  mentioned  by  the  par- 
ticular description  known  in  the  coal  trade, 
and  the  bontract,  which  was  in  writing,  was 
silent  as  to  the  buyer's  purpose. 

This  statute  was  also  held  to  apply,  in 
Preist  v.  I>ast  [1903]  2  K.  B.  148,  to  the  sale 
of  a  hot-water  bottle,  though  there  was  no 
mention  made  of  any  particular  purpose  for 
which  it  was  requiretl;  the  court  deeming 
it  sufficient  that  the  seller  knew  of  the  or- 
dinary uses  to  which  water  bottles  are  put. 

A  similar  statute  prevails  in  Manitoba. 
See  Northwest  Thresher  Co.  v.  Darrell, 
16  Manitoba,  L.  Rep.  563;  New  Hamburg 
Mfg.  Co.  V.  Shields,  16  ManitoUa,  L.  Rep. 
212. 

E.xcIuaion  of  implied  by  express  warranty. 

As  in  the  cases  of  sales  by  manufacturers, 
there  are  some  decisions  which  hold  that,  in 
cases  of  sales  by  dealers,  no  implied  war- 
ranty can  arise  where  a  contract  of  sale 
contains  an  express  warranty.  Such  was 
tlie  rule  held  down  in  Reynolds  v.  General 
El.-ctric  Co.  73  C.  C.  A.  23,  141  Fed.  551, 
in  which  the  court  said  that  the  fact  that 
the  contract,  which  was  for  the  sale  of  a 
pump,  contained  an  express  warranty  as  to 
its  size,  raised  "tlie  conclusive  implication 
that  other  qualities  requisite  to  its  fitness 
for  the  general  use  of  such  pumps  were  not 
■warranted.  An  express  warranty  of  one 
of  the  qualities  of  an  article  excludes  an 
implied  warranty  of  other  qualities  of  a  sim- 
ilar nature.  Tlie  exaction  or  acceptance  by 
the  purchasnr  of  personal  property  of  a  war- 
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ranty  of  one  quality  raises  a  conclusive  pre- 
sumption that  he  did  not  desire,  or  could 
not  secure,  or  the  parties  agreed  that  he 
should  not  have,  the  warranty  of  others  of 
the  same  character." 

And,  in  LaCrosse  Plow  Co.  v.  Helgeson, 
supra,  in  which  the  subject  of  the  sale  was 
a  cream  separator,  the  court  used  the  fol- 
lowinj;  language:  "There  was  an  express 
warranty  of  workmanship  and  material 
given,  and  this  excludes  an  implied  warranty 
of  fitness,  so  the  testimony  which  was  of- 
fered, tending  to  show  that  certain  of  the 
machines  did  not  satisfactorily  separate 
cream  from  milk,  was  properly  rejected." 

Upon  the  same  principle  it  was  held,  in 
Beck  &  C.  Iron  Co.  v.  Holbeck,  109  Mo. 
App.  179,  82  S.  W.  1128,  that  where  a  sell- 
er of  axles  expressly  provided  in  the  con- 
tract of  sale  against  any  warranty  of  size 
or  quality,  and  stipulated  that  his  inspection 
was  to  be  final  and  conclusive,  to  which  the 
purchaser  agreed,  there  could  be  no  implied 
warranty  that  the  axles  were  reasonably 
fit  for  the  purpose  for  which  the  purchaser 
designed  them.  To  quote  from  the  opinion: 
"It  must  be  conceded  that  where  there  is  an 
express  contract  of  sale,  nothing  is  implied. 
— it  is  the. terms  of  the  contract  itself  that 
govern." 

Of  course,  if  a  dealer  sells  an  article  upon 
an  express  warranty  as  to  fitness,  there  can 
be  no  implied  warranty  that  the  article  in 
reasonably  suited  for  the  purpose  for  which 
it  is  designed  and  sold.  White  v.  Gresh- 
am,  52  III.  App.  300. 
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mentioned,  and  still  are,  engaged  in  the  buei- 
ness  of  drilling  oil  and  gas  wells,  in  which 
business  they  were  required  to  use  large  and 
strong  ropes  or  cables.    The  plaintiff  was  en- 
gaged in  the  business  of  furnishing  supplies 
to  persons  engaged  in  drilling  gas  and  oil 
wells,   amongst   which   supplies   were    such 
ropes   and   cables.     Defendants  admit  that, 
at   the   time   mentioned   in   the   complaint, 
they  purchased  from  the  plaintiff  one  such 
cable,  to  be  used  by  the  defendants  in  the 
drilling  of  such  wells,  and  that  said  cable 
was    and    is    the    goods    and    merchandise 
named  and  described  in  the  complaint.    The 
plaintiff  at  the  time  knew  that  the  defend- 
ants were  engaged  in  the  business  of  drill- 
ing such  gas  and  oil  wells,  and  well  knew 
that   the   defendants   were   purchasing   and 
did  purchase  said  cable  for  the  purpose  of 
using  the  same  in  drilling  such  wells.     De- 
fendants aver  that,  before  and  at  the  time 
of  so  purchasing  said   cable,  they  had   no 
means  of  knowing  or  testing  the  qualities 
or  strength   of   said   cable   until   they   put 
the  same  into  actual  use.  That,  relying  upon 
the  presumed  knowledge  of  the  plaintiff  of 
the    required   qualities   of    said   cable    from 
its  exposing  to  sale  and  selling  the   same, 
they  purchased  the  same,  as  herein  stated. 
That  said  cable  was  not  a  good  cable  and 
lit  for  the  uses  and  purposes  for  which  it 
was    intended,    and    for    which    defendants 
purchased  it,  but  it  was  wholly  worthless 
and   unfit   for  such   purposes,  that  it  was 
rotten,   weak,   and   would    not   sustain   the 
strain  and  weight  necessarily  put  on  it  in 
drilling  such  wells,  and  broke  and  went  to 
pieces  when   used  in  drilling  less  than  50 
feet  in  depth,  and  therefore  there  was  great 
danger  of  losing  defendants'  tools  in  use  of 
said  cable  in  drilling  wells,  and  was  there- 
fore of  no  value  whatever  for  the  purposes 
for   which   defendants   purchased   the   same 
of  said  plaintiff.    That,  as  soon  as  they  dis- 
covered   the    worthlessness    of    said    cable, 
they  returned  the  same  to  the  plaintiff  at 
his  place  of  business,  and  notified  the  plain- 
tiff of   the  condition  and  worthlessness  of 
the  same.    A  demurrer  to  each  of  the  affirm- 
ative answers  was  overruled.    These  answers 
were  drawn,  and  the  case  was  tried,  and  is 
presented   here,   upon    the   theory    that   the 
cable  was  sold  by  the  appellant  to  appellees 
upon  an  implied  warranty  that  it  was  rea- 
sonably fit  for  the  purpose  for  which  it  was 
to  be  applied.     The  challenged  insufficiency 
of  the  evidence  to  sustain  the  finding  of  the 
court  also  presents  the  same  question,  and  it 
will   not  be   useful   for   us  to  give   the   de- 
murrers and  the  evidence  separate  considera- 
tion. 

Was  there  an  implied  warranty  of  fitness 
accompanying  the  sale?  There  are  but  few 
subjects  of  the  law  that  appear,  upon  a  cur- 
sory examination  of  the  authorities,  to  be 
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in  such  a  hopeless  state  of  confusion  as  that 
which  relates  to  what  constitutes  proper  ex- 
ceptions to  the  rule  of  caveat  emptor.     A 
closer  study,  however,  will  reveal  that   the 
apparent   disagreement   is    largely   the    re- 
sult  of   unguarded    language   employed    by 
judges  and  writers,  not  in  sympathy  with 
the  harshness  and  apparent  incongruities  of 
the  old  rule;  and,  while  there  has  been  much 
breaking   away    from    the    ancient    maxim, 
and  considerable  difference  in  the  paths  chos- 
en, yet  the  ostensible  conflict  is  due  quite 
as   much  to  the  difference  in  the  facts  of 
particular  cases  as  to  the  doctrine  applied. 
"The  maxim  of  caveat  emptor,"  says  Mr. 
Story,   in   his  admirable  work  on   Sales    ( § 
358),  "seems  gradually  to  be  restricted   in 
its  operation  and  limited  in  its  domain,  and 
beset  with  the  circumvallations  of  the  mod- 
em doctrine  of  implied  warranty,  until   it 
can  no  longer  claim  the  empire  over  the  law 
of  sales,  and  is  but  a  shadow  of  itself."     It 
may  be  said,  however,  that  when  chattels 
are  sold  generally  for  all  purposes  to  which 
they  are  adapted,  and  the  seller  is  not  the 
manufacturer  nor  producer,  and  the  property 
is  in  existence,  and  may  be  inspected  by  the 
buyer,  and  there  is  no  fraud  on  the   part 
of  the  seller,  the  maxim  caveat  emptor  ap- 
plies, even  though  defects  exist  in  the  goods 
which  are  not  discoverable  on  examination. 
The  doctrine  of  caveat  emptor  rests  upon 
the   principle   that   the   purchaser   sees,   or 
may  see,  and  know  what  he  buys;  and,  not 
demanding  an  express  warranty,  it  will  be 
conclusively   held  that   he   was  content  to 
rely   upon  his  own  judgment;   and,   if  the 
goods   prove   inferior   in  quality,   the   pur- 
chaser has  no  remedy,  but  must  bear  the  loss 
himself.     Brantley  v.  Thomas,  22  Tex.  270, 
73  Am.  Dec.  264 ;  2  Kent,' Com.  I4th  ed.  •479. 
But,  where  the  purchaser  has  no  opportun- 
ity to  inspect  the  goods,  and  no  knowledge 
of   the  quality,  and  no  means  of  forming 
an  opinion  of  his  own  with  respect  to  the 
quality,  then  the  reason  of  the  rule  fails: 
and,  upon  such  facts,  an  important  excep- 
tion   has    been    ingrafted    upon    the    rule; 
namely,  where  the  contract  is  for  a  certain 
kind  of  chattel,   for  a   particular  purpose 
known  to  the  seller,  and  it  is  impracticable, 
or  no  opportunity  is  afforded  the  buyer,  to 
inspect    the    property   before    delivery,    and 
where  the   article   is  kept   for   sale   by   the 
vendor  as   suitable   for  the   particular   pur- 
pose, and  sold  by  him  to  the  vendee  for  a 
sound  price,  and  as  adapted  and  good  for 
the  purpose,  there  arises  an  implied  war- 
ranty that  the  thing  is  reasonably   fit  for 
the  special  purpose  intended  by  the  vendee; 
and  this  is  true  without  reference  to  whether 
the  transaction  relates  to  an  executory  or 
completed  contract,  or  whether  to  a  manu- 
facturer or  dealer.     This  exception  is  eon- 
trolling  in  this  case,  and  we  therefore  deem 
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it  proper  to  indicate  the  current  of  au- 
thorities upon  t)ie  point. 

Among  the  English  cases,  and  one  in 
which  many  of  the  English  decisions  are  re- 
viewed and  classified,  is  Jones  v.  Just,  L.  R. 
3  Q.  B.  197.  The  plaintiff,  in  Liverpool, 
'Contracted  with  the  defendant  for  200  bales 
of  Manila  hemp,  soon  to  arrive  from  Singa- 
pore in  certain  ships.  The  hemp  arrived 
and  was  delivered  to  the  plaintiff  and  paid 
for.  Upon  examination  it  was  found  that 
the  hemp  had  been  damaged  by  salt  water, 
unpacked,  dried,  and  repacked  before  ship- 
ment from  Singapore;  and  while  it  had  not 
lost  its  character  as  hemp,  still  it  had  been 
rendered  unmerchantable  as  Manila  hemp. 
The  defendant  did  not  know,  when  he  made 
the  contract,  the  condition  of  the  hemp.  In 
disposing  of  the  case,  the  court  said:  "It 
appears  to  us  .  .  .  that  the  maxim  of  cave- 
at emptor  cannot  apply,  and  that  it  must  be 
assumed  that  the  buyer  and  seller  both 
contemplated  a  dealing  in  an  article  which 
was  merchantable.  The  buyer  bought  for 
the  purpose  of  sale,  and  the  seller  could 
not,  on  any  other  supposition  than  that 
the  article  was  merchantable,  have  found  a 
customer  for  his  goods,  and  the  buy»r  must 
be  taken  to  have  trusted  to  the  iudgnient, 
knowledge,  and  infcmnrrton  of  the  seller, 
as  it  is  clear  that  he  could  exercise  no  judg- 
ment of  his  own;  and  this  appears  to  ns  to 
be  st'  the  root  of  the  doctrine  of  implied 
warranty."  The  fifth  classification  referred 
to  is  thus  stated:  "Where  a  manufacturer 
undertakes  to  supply  goods  manufactured  by 
himself,  or  in  which  he  deals,  but  which  the 
vendee  has  not  had  the  opportunity  of  in- 
specting, it  is  an  implied  term  in  the  con- 
tract that  he  shall  supply  a  merchantable 
Article.  .  .  .  Therefi>re  it  must  be  taken 
AS  established  that,  on  the  sale  of  goods 
by  a  manufacturer  or  dealer,  to  be  applied 
to  a  particular  purpose,  it  is  a  term  in  the 
contract  that  they  shall  reasonably  answer 
that  purpose." 

In  the  case  of  Gardner  v.  Gray,  4  Campb. 
144,  the  contract  was  for  the  sale  of  12  bales 
of  "waste  silk."  It  was  purchased  in  Lon- 
don and  sent  to  Manchester,  and  there 
found,  upon  arrival,  to  be  of  a  quality  not 
-salable  under  the  denomination  of  "waste 
silk."  Lord  Ellenborough,  in  his  opinion, 
said:  "Tlie  purchaser  [under  these  circum- 
stances] had  a  right  to  expect  a  salable  ar- 
ticle answering  the  description  in  the  con- 
tract. Without  any  particular  warranty, 
this  is  an  implied  term  in  every  such  con- 
tract. Where  there  is  no  opportunity  to  in- 
spect the  commodity,  the  maxim  of  caveat 
emptor  does  not  apply." 

"When,"  says  Mr.  Story  "an  examination 
of  manufactured  goods  is,  from  their  nature, 
or  situation  at  the  time  of  the  sale,  im- 
practicable, a  warranty  will  be  implied  tliat 
15  L.RJl.(N.S,) 


they  are  merchantable.  Thus.  ...  if 
they  be  in  bales,  so  that  an  examination  of 
the  center  cannot  be  made  witho\it  tearing 
each  bale  to  pieces,  the  seller  will  be  under- 
stood to  warrant  them  to  be  merchantable, 
and  of  the  quality  demanded  and  fairly  ex- 
pected by  the  buyer."  Storv,  Sales,  4th 
ed.  S  368.    See  also  §  371  and  "notes. 

Benjamin,  Sales,  2d  ed.  p.  55,  states  the 
following  as  the  rule  established  by  the  au- 
thorities: "Where  goods  arc  ordered  by  de- 
scription from  a  seller  who  deals  in  goods 
of  that  description  (whether  he  be  the  man- 
ufacturer or  not),  and  the  buyer  has  no  op- 
portunity of  examining  the  good»,  there  is 
an  implied  condition  that  the  goods  shall 
be  of  merchantable  quality.  See  also  Ben- 
jamin, Sales,  7th  Am.  ed.  g  645. 

"It  is  likewise  held,"  says  Mr.  Chitty, 
"that  where  there  is  a  contract  to  supply 
goods  of  a  particular  description,  and  the 
buyer  has  not  had  an  opportunity  of  in- 
specting the  goods,  they  must  not  only  in 
fact  answer  the  description,  but  must  also 
be  salable  or  merchantable  under  that  de- 
scription." Chitty,  Contr.  12th  ed.  p.  495. 
See,  on  same  subject,  2  Kent,  Com.  '478. 

On  a  sale  of  hogs,  known  by  the  seller  to 
be  intended  for  market,  and  with  no  oppor- 
tunity for  inspection,  there  is  an  implied 
warranty  of  fitness.  Best  v.  Flint,  58  Vt. 
543,  5tS  Am.  Rep.  570,  5  Atl.  192. 

In  Brantley  v.  Thomas,  supra,  the  pur- 
chaser executed  his  note  for  a  lot  of  tobacco, 
which,  after  delivery  without  a  chance  to 
inspect,  was  found  to  be  of  an  inferior 
quality.  With  respect  to  which  the  court 
says:  "The  rule  of  caveat  emptor  is  found- 
ed in  the  idea  that  the  purchaser  sees  what 
he  buys,  and  exercises  his  own  judgment; 
and  the  strong  tendency  of  the  modern  de- 
cisions is  to  imply  a  warranty  of  quality 
in  all  cases  where  the  purchaser  has  no  op- 
portunity to  exercise  his  own  judgment." 

A  commercial  contract  for  the  delivery  of 
"one  cargo  of  ice"  implies  the  condition  that 
the  ice  shall  be  of  a  merchantable  quality. 
"When  the  sale  is  of  specific  goods,  but  the 
buyer  has  no  chance  to  inspect  them,  the 
name  given  to  the  goods  in  the  contract, 
taken  in  its  commercial  sense,  may  describe 
all  that  the  purchaser  is  entitled  to  demand." 
Murchie  v.  Cornell,  155  Mass.  60.  14  L.R. 
A.  492,  31  Am.  St.  Rep.  626,  29  N.  E.  207. 
So  it  was  held  with  respect  to  "Manila 
Sugar."  Gossler  v.  Eagle  Sugar  Refinery, 
103  Mass.  331.  To  same  effect  see  Hood  v. 
Bloch  Bros.  29  W.  Va.  244,  U  S.  E.  910; 
Lee  V.  J.  B.  Sickles  Saddlery  Co.  38  Mo. 
App.  201;  Shaw  v.  Smith,  45  Kan.  334,  11 
L.R.A.  681,  25  Pac.  886;  Davis  Calyx  Drill 
Co.  V.  Mallory,  69  L.R.A.  973,  69  C.  C.  A. 
662,  137  Fed.  332;  Merchants'  4  M.  Sav. 
Bank  t.  Fraze,  9  Ind.  App.  161,  53  Am.  St. 
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Rep.  341,  36  N.  E.  378;  Zimmerman  v. 
Druecker,  15  Ind.  App.  612,  44  N.  E.  657. 

Concerning  the  facts  of  this  case,  it  is 
shown  that  appellees  ordered  a  specific  ar- 
ticle; namely,  a  2-inch  Fitlcr  cable.  The 
seller  was  personally  acquainted  with  the 
buyers,  knew  that  their  business  was  the 
drilling  of  wells,  and  knew  that  a  2-inch 
cable  was  used  in  that  ileld  for  no  other  pur- 
pose than  drilling  wells.  The  buyers  hud 
spent  many  years  in  the  business,  and  w^ere 
well  acquainted  with  the  reputation  and 
merits  of  the  Fitler  cable,  and  knew  the 
value  and  suitableness  of  the  ordinary  pro- 
duct of  the  Fitler  mills  for  drilHng  pur- 
poses. Appellant  was  a  dealer  in  oil-well 
supplies,  and  presumably  well  advised  as 
to  the  brands  of  goods  that  were  most  suit- 
able and  acceptable  to  the  trade  in  that  dis- 
trict, and  was  keeping  the  Fitler  cable  in 
stock,  and  holding  it  otit  to  those  engaged 
in  drilling  as  good  and  sufficient  cordage 
for  their  business,  offering  to  sell,  not  an 
inferior  quality  of  the  same,  but  an  or- 
dinarily sound  cable,  fit  and  sufficient  for 
drilling.  At  the  time  of  the  transaction 
there  was  not  a  word  said  about  the  cable 
being  sound  or  unsound.  The  buyers  doubt- 
less relied,  as  they  had  the  right  to,  upon 
the  judgment  and  information  of  the  seller, 
perhaps  not  to  rely  upon  him  to  examine  the 
quality  of  that  particular  cable,  but  upon 
his  having  such  information  from  the  manu- 
facturer as  warranted  his  ofl'ering  to  sell  the 
article  as  of  good  grade.  So  there  can  be 
not  the  shadow  of  doubt  but  that  the  vendor 
and  vendees  at  the  time  mutually  intend- 
ed and  believed  they  were  transferring  a 
2-inch  Fitlcr  cable  possessed  of  all  the  vir- 
tues ordinarily  possessed  by  the  cables  bear- 
ing that  name.  A  rotten  Fitler  cable,  un- 
fit for  drilling,  was  not  contemplated  by  the 
parties.  Sucli  a  thing  did  not  enter  the  ne- 
gotiations. Tlie  price  was  made  on  the 
basis  that  the  article  should  l)e  sound  and  of 
good  grade ;  and,  being  worthless  as  a 
cable,  it  cannot  be  said  that  the  buyers  got 
what  they  bought  or  that  the  seller  de- 
Mvert'd  wliat  he  sold. 

But  counsel  for  appellant  anirm  that  ap- 
pellees neglected  a  sufficient  op[«)rtnnity  to 
examine  the  goods  before  purchasing,  and 
should  therefore  be  brought  within  the  rule 
of  caveat  emptor.  We  think  otherwise.  It 
is  without  controversy  that,  when  the  sale 
was  made,  the  rope,  or  cable,  from  end  to 
end  was  wrapped  in  burlap,  and  the  coil 
made  by  1,400  feet  of  2-inch  rope  was  also 
enveloped  in  burlap.  The  package  weiglied 
2.010  pounds,  and  it  was  wholly  impractic- 
able to  insjM'ot  it  for  infirmities.  Tearing 
the  coil  asimder,  and  unwrapping  the  rojie 
throughout,  would  have  been  unavailing, 
since  the  evidence  is  uncontradicted  that  the 
defect  in  the  material,  and  want  of  strength 
16  L.R.A.(N.S.)  . 


in  one  strand  of  rope,  could  not  have  been 
discovered  or  tested  in  any  other  way  than 
by  attaching  it  to  the  drill.  Locke  v. 
Williamson,  40  Wis.  377,  381. 

A  further  objection  to  the  answers  is  that 
neither  avers  that  the  defendants  relied  up- 
on the  warranty.  It  is  alleged  that,  "rely- 
ing on  the  presumed  knowledge  of  the  plain- 
tiff of  the  required  qualities  of  said  cable 
from  their  exposing  it  for  sale  and  selling 
the  same,  they  purchased  it  as  herein  stat- 
ed." Assuming  that  such  an  avennent  was 
essential  to  the  answers,  we  hold  that  the 
one  quoted  was  sufficient  on  demurrer. 

It  is  further  argued  that  the  answers  are 
bad  because  they  fail  to  aver  the  particulars 
of  the  breach,  and  that  the  cable  was  tested 
in  a  proper  manner  and  within  a  reasonable 
time.      The    allegations    are:      "Defendants 
aver  that  said  cable  was  not  a  good   cable 
and  fit  for  the  uses  and  purposes  for  which 
it  was  intended  and  for  which  the  defend- 
ants purchased  it,  but  it  was  wholly  worth- 
less  and   unfit   for   such   purposes;    that    it 
was   rotten,   weak,  and  would  not   sustain 
the  strain  and  weight  necessarily  put  on  it 
in  drilling  such  wells,  and  broke  and    went 
to  pieces  when  used  in  drilling  less  than  SU 
feet  in  depth;     .    .    .     that,  as  soon  as  tlifV 
discovered  the  worthlessness  of  said   cable, 
they   returned   the   same   to   said   plaintilf 
at  his  place  of  business,  and  notified    liiiu 
of  the  condition  and  worthlessness  thereof.' 
The   third   paragraph   is  different   only    in 
this:     "That  it  was  rotten,  weak,  and  would 
not,  and  did  not,  sustain  the  weight."  etc. 
The  complaint  sets  forth  that  the  cable  was 
sold   and   delivered  on   June  3,   1904.      The 
answers  in   question  were  filed  at   the   No- 
vember term  following.     The  answers  show 
that    the    cable    was    knowingly    sold    and 
bought  for  the  particular  purpose  of   drill- 
ing oil  and  gas  wells;  that  it  was  not  fit 
for  that  purpose;  that  it  was  rotten,  and 
would  not  sustain  the  weight  and  strain  of 
the    drill,    and    broke    and    went    to    pieces 
when  used  in  drilling  less  than  50  feet  in 
such  wells;   and  that,  as  soon  as  they  dis- 
covered the  worthlessness  of  the  cable,  they 
notified  the  plaintiff,  and  returned  the  cable 
to  him  at  his  place  of  business.    So  it  hap- 
pens that  the  sale  of  the  property,  its  teats, 
its  return  to  the  plaintiff,  and  the  filing  of 
the  answers  embraced  a  period  of  about  five 
months.     The  charge  is  that  the  cable  was 
unfit,  was  rotten,  and,  when  used  in  drilling, 
would  not  sustain  the  weight  of  the  drill, 
and    broke    before    it    had    drilled    50    feet. 
These  averments  are  sufficient  to  character- 
ize the   test,  and  to  show  the   unfitness  of 
the   property  for  the  specific  purpow-,  con- 
templated  by   the   parties   to   the   sale.      It 
was  not  necessary,  in  a  case  like   this,  to 
allege  the  specific  date  of  the  test.    Xeither 
do  we  understand  that  any  such  doctrine  is 
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assertpd  in  Johnston  Harvester  Co.  v.  Bart- 
ley,  HI  Ind.  40G.  There  being  no  stipulation 
in  the  contract  as  to  the  time  in  which  the 
test  or  return  should  be  made,  in  case  it 
proved  unsatisfactory,  the  law  implies  a  rea- 
sonable time  to  support  a  rescission,  and 
what  constitutes  a  reasonable  time  under  the 
circumstances  was  in  this  case,  and  is,  as  a 
general  rule,  a  question  of  fact,  for  the  jury. 
Warder,  B.  4  G.  Co.  v.  Home  Bros.  110  Iowa, 
285,  81  N.  W.  591;  Pierson  v.  Crooks,  115 
N.  Y.  539,  651,  12  Am.  St.  Rep.  831,  22  N. 
E.  349;  Whitcomb  v.  Denio,  62  Vt.  382,  390; 
Parmlee  v.  Adolph,  28  Ohio  St.  10,  17; 
Clark  v.  Wheeling  Steel  Works,  3  C.  C.  A. 
600,  604,  3  U.  S.  App.  358,  S3  Fed.  494. 
If  the  averments,  therefore,  are  such  as  to 
warrant  proof  of  the  jMirticular  time  at 
which,  or  during  which,  the  test  was  made, 
and  we  think  they  are,  it  must  be  held  suffi- 
cient on  demurrer.  The  reply  in  denial  put 
all  the  averments  of  the  answers  in  issue. 
The  complaint  and  answer  thereto  made  it 
appear  to  the  court  that  the  test  was  some 
time  within  the  first  five  months  after  the 
sale;  and  whether  it  was  a  reasonable  or  an 
unreasonable  time,  under  the  circumstances, 
was  one  of  fact,  and  not  of  law.  Tlie  an- 
swers are  uncertain  as  to  the  specific  date, 
but  the  plaintiff's  remedy,  if  any,  for  un- 
certainty, was  by  motion.  Copeland  .  v. 
State,  126  Ind.  52,  26  N.  E.  866;  Thomson 
V.  Madison  Bldg.  &  Aid  Asso.  103  Ind.  279, 
280,  2  X.  E.  735;  Elliott,  Gen.  Pr.  i  1041. 

We  therefore  conclude  that  the  answers 
are  sufficient,  and,  under  the  evidence  in 
support  thereof,  the  sale  of  the  goods  by 
the  appellant  to  appellees  carried  with  it  an 
implied  condition  that  the  cable  sold  was 
fit, — not  the  best,  but  a  grade  of  2-inch 
Fitler  cable  that  was  merchantable  for  drill- 
ing purposes.     We   find  no  error. 

Judgment  affirmed. 

Montgomery,  Ch.  J.,  dissents. 
Petition  for  rehearing  denied. 
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J.  B.  EHRSAM  et  al.,  Plffs.  in  Err., 

V. 

CORDELIA  BROWN.  Admrx..  etc.,  of  Cas- 
per Brown,  Deceased,  et  al. 

<76  Kan.  206,  91  Pac.  179.) 

Sale  —  specllletl  article  —  Implied  war- 
ranty. 

1.  Where  a  known,  described,  and  specified 
article  is  sold  by  a  dealer  under  a  contract 
to  be  executed  by  delivery  of  the  specified 

Headnotcs  bv  Pouter,  J. 
1.)  L.R.A.{N.S.; 


article,  which  is  actually  supplied  to  the 
buyer,  there  is  no  implied  warranty  that  it 
shall  answer  the  particular  purpose  intended 
by  the  buyer,  although  such  purpose  is  com- 
municated to  the  dealer  beforehand. 
Same  —  latent  defects. 

2.  Where  a  dealer  contracts  to  deliver  to 
a  purchaser,  at  an  agreed  price,  a  known, 
described,  and  specified  article  manufactured 
generally  for  the  trade,  there  is  no  implied 
warranty  against  latent  defects  of  which  the 
dealer  has  no  knowledge. 

Same  —  dealer. 

3.  The  defendant,  owner  of  a  flouring  mill, 
gave  a  written  order  to  plaintiffs  for  the 
purchase  at  an  agreed  price  of  certain  ma- 
chines for  use  in  his  mill,  described  and 
known  us  "Wolf  gyrators,"  which  order  was 
accepted  in  writing,  and  the  machines  were 
shipped  direct  from  the  manufacturers  to 
defendant.  Plaintiffs  were  not  manufactur- 
ers of  the  machines,  but  dealers.  They  knew 
the  particular  purpose  for  which  the  ma- 
chines were  ordered,  but  liad  no  opportu- 
nity to  inspect  them  until  after  delivery, 
and  had  no  knowledge  of  latent  defects. 
Held,  that  there  was  no  implied  warranty 
that  the  machines  would  answer  the  partic- 
ular purpose  for  which  they  were  purchased, 
and  no  implied  warranty  against  latent  de- 
fects in  their  construction. 

(July  6,   1907.) 

Ij^RROR  to  the  District  Court  for  Logan 
J  County  to  review  a  judgment  in  favor 
of  defendants  in  an  action  brought  to  re- 
cover the  purchase  price  of  certain  ma- 
chinery.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hurd  &  Hnrd,  for  plaintiffs  in 
error : 

There  was  no  implied  warranty  that  these 
machines  would  do  the  work  for  which 
Brown  purchased  them. 

Rodgers  v.  Perrault,  41  Kan.  385,  21  Pac. 
287;  15  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
1217,  1231,  1232;  Story,  Sales,  4th  ed.  f 
367;  2  Kent,  Com.  {  478;  Diebtfld  Safe  & 
Lock  Co.  V.  Huston,  55  Kan.  107,  28  L.R.A. 
63,  39  Pac.  1035;  Lukens  v.  Freiund,  27 
Kan.  664,  41  Am.  Rep.  429;  Houston  T. 
Cook,  153  Pa.  43,  25  Atl.  622. 

There  is  no  implied  warranty  against  la- 
tent defects  if  the  seller  had  no  knowledge 
of  such  defects. 


Note.  '—  For  a  discussion  of  the  question 
of  an  implied  warranty  of  fitness  of  a  par- 
ticular article  purelia.sed  from  a  dealer  for 
a  partie\ilar  use,  see  case  note  to  Oil  Well 
Supply  Co.  V.  Watson,  ante,  868;  and,  as  to 
the  same  question  upon  sales  by  manufac- 
turers, see  the  case  note  to  Lpavitt  v.  Fiber- 
loid  Co.  ante,  855;  and  as  to  implied  war- 
ranty of  fitness  upon  sale  of  food,  see  case 
note  to  Farrell  v.  Manhattan  Market  Co. 
Dost,  884. 
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Kingsbury  v.  Taylor,  29  Me.  508,  50  Am. 
Dec.  607;  Shisler  v.  Baxter,  109  Pa.  443, 
58  Am.  Rep.  738;  Kimmel  v.  Lichty,  3 
Yeates,  202;  Seitz  v.  Brewer's  Refrigerat- 
ing Mach.  Co.  141  U.  S.  610.  36  L.  ed.  837, 
12  Sup.  Ct.  Rep.  46;  Davis  Calyx  Drill  Co. 
V.  Mallory,  69  L.R.A.  973,  69  C.  C.  A.  662, 
137  Fed.  332;  Grand  Ave.  Hotel  Co.  v. 
Wharton,  24  C.  C.  A.  441,  49  U.  S.  App. 
108,  79  Fed.  43;  Milwaukee  Boiler  Co.  v. 
Duncan,  87  Wis.  120,  41  Am.  St.  Rep.  33, 
58  N.  W.  232;  National  Oil  Co.  v.  Rankin, 
68  Kan.  679,  75  Pac.  1013;  C.  Aultman  & 
Co.  V.  Miller,  62  Kan.  60,  34  Pac.  404;  Wey- 
brich  V.  Harris,  31  Kan.  92,  1  Pac.  271; 
Gale  Sulky  Harrow  Mfg.  Co.  v.  Moore,  46 
Kan.  324,  26  Pac.  703. 

Mr.  W.  E.  Saum,  for  defendants  in  er- 
ror: 

Where  the  contract  is  executory,  or  the 
facts  and  circumstances  will  justify  it,  a 
warranty  of  fitness  for  a  particular  purpose 
is  frequently  implied  against  mere  dealers 
or  middlemen. 

10  Am.  &  Eng.  Enc.  Law,  pp.  149,  160; 
McClung  V.  Kelley,  21  Iowa,  608;  Rodgers 
V.  Niles,  11  Ohio  St.  48,  78  Am.  Dec.  290; 
Shaw  V.  Smith,  45  Kan.  334,  11  L.R.A.  681, 
26  Pac.  886;  Leake,  Contr.  404. 

Where  machinery  is  ordered  from  a  deal- 
er or  manufacturer  for  a  special  use  commu- 
nicated to  him  at  the  time,  the  law  implies 
a  warranty  that  it  is  reasonably  suitable  and 
fit  for  the  purpose  for  which  it  is  made  and 
sold,  and  will  perform  the  work  for  which 
it  is  designed. 

Kennebrew  v.  Southern  Automatic  Elec- 
tric Shock  Mach.  Co.  106  Ala.  377,  17  So. 
645;  Hallock  v.  Cutler,  71  111.  App.  471; 
Parsons  Band  Cutter  &  Self  Feeder  Co.  v. 
Mallinger,  122  Iowa,  703,  98  N.  W.  580; 
Creasy  v.  Gray,  88  Mo.  App.  454;  Skinner 
V.  Kcrwin  Ornamental  Glass  Co.  103  Mo. 
App.  660,  77  S.  W.  1011;  Edwards  v.  Dil- 
lon, 147  III.  14,  37  -^ni.  St.  Rep.  199,  36 
N.  E.  135';  Merchants'  &  M.  Sav.  Bank  v. 
Fraze,  9  Ind.  App.  161,  63  Am.  St.  Rep. 
341,  36  N.  E.  378;  Grieb  v.  Cole,  60  Mich. 
.397,  1  Am.  St.  Rep.  533,  27  N.  W.  579; 
Kinkel  v.  Winne,  67  Kan.  104,  62  L.R.A. 
596,  72  Pac.  548;  Cravcr  v.  Hornburg,  26 
Kan.  94;  Shaw  v.  Smitn,  45  Kan.  334,  11 
L.R.A.  681,  25  Pac.  886. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

By  a  contract  in  writing,  Casper  Brown 
purcha8<>d  from  J.  B.  Ehrsam  &.  Sons,  for 
use  in  his  flouring  mill,  two  Wolf  gj-rators. 
The  gyrators  were  shipped  direct  from  Wolf 
Brothers,  the  manufacturers,  at  Chambers- 
burg,  Pennsylvania,  to  Brown,  at  Oaklpy, 
Kansas.  He  received  them,  paid  the  freight 
15  L.R.A.(X.S.) 


charges  from  St.  Louis  to  Oakley,  and  set 
them  up  in  his  flouring  mill.  A  controversy 
arose  over  the  quality  of  the  machinex,  and 
he  refused  to  pay  the  balance  of  the  pur- 
chase price.  The  contract  provided  that  the 
title  to  the  machines  should  remain  in  the 
vendors  until  the  purchase  money  was  paid, 
and  Ehrsam  &  Sons,  having  filed  a  mechan- 
ic's lien  upon  the  mill  property,  brought 
this  action  against  Casper  Brown  to  fore- 
close the  lien.  Defendant  filed  his  answer 
and  cross-petition,  alleging  that  the  gyrator» 
were  purchased  upon  an  express  warranty, 
as  follows:  "That  at  the  time  of  making 
said  order,  and  in  consideration  of  the  prom- 
ises and  agreements  on  the  part  of  this  de- 
fendant, and  as  a  further  inducement  for 
placing  said  order  with  plaintiff,  said  plain- 
tiflr  promised  and  agreed  with  defendant  that 
said  machines  would  be  constructed  of  good 
material,  of  first-class  workmanship,  sup- 
plied with  necessary  and  suitable  fixtures, 
and  in  all  respects  suited  for  the  work  in- 
tended." He  alleged  a  breach  of  this  war- 
ranty and  asked  damages  resulting  there- 
from. On  the  trial,  the  jury  found  that  an 
express  warranty  had  been  made,  and  award- 
ed damages  caused  by  unseasoned  materials 
used  in  the  construction  of  the  machines, 
and  gave  a  small  judgment  for  plaintiffs. 
Proceedings  in  error  in  this  court  followed, 
with  the  result  that  the  judgment  was  re- 
versed and  the  cause  remanded  for  a  new 
trial.  Ehrsam  v.  Brown,  64  Kan.  466,  67 
Pac.  867.  The  contract  of  purchase,  which 
consisted  of  the  written  order  and  letter  of 
acceptance,  is  set  out  in  full  in  the  former 
opinion,  and  need  not  be  recited  here.  The 
former  judgment  was  reversed  for  error  in 
admitting  parol  evidence  to  show  an  ex- 
press warranty,  the  contract  being  in  writ- 
ing and  on  its  face  complete.  After  the 
case  was  remanded  to  the  district  court,  de- 
fendant filed  an  amended  answer  and  coun- 
terclaim, and  set  up  an  implied,  instead  of 
an  express,  warranty.  A  second  trial  was 
had  on  the  amended  pleadings  in  April, 
1902,  in  which  the  jury  returned  a  verdict 
in  favor  of  defendant  for  the  sura  of  $43.50. 
and  made  special  findings.  On  motion  of 
plaintiffs,  the  verdict  and  findings  were  set 
aside,  a  new  trial  ordered,  and  the  cause 
continued.  Thereafter,  the  defendant,  Cas- 
per Brown,  died,  and  the  action  was  revived 
against  his  administratrix  and  heirs  at  law. 
who  are  defendants  in  error  herein.  At  tho 
April,  1905.  term  of  the  district  court,  the 
cause  was  submitted  to  the  court  on  a  stip- 
ulation providing,  in  substance,  that  the 
court  should  determine  which  party  was  en- 
titled to  and  give  jiui,!jn\ent  upon  the  plead- 
ings, the  evidence  introduced  upon  the  sec- 
ond trial,  the  special  findings  and  verdict 
of  the  jury,  reserving  to  each  party  the  ben- 
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eflt  of  all  objections  and  exceptions  made 
during  the  progress  of  the  cause. 

The  findings  of  the  jury  referred  to  in  the 
stipulation  were  numbered  from  1  to  54, 
among  which  were  the  following: 

(1)  Q.  Did  the  plaintiif  contract  and 
agree  with  Casper  Brown  to  furnish  him  two 
gyrators  for  use  in  his  mill  at  Oakley,  Kan- 
sas! 

A.  Yes. 

(2)  Q.  Did  plaintilTs,  at  the  time  of  mak- 
ing such  sale,  know  that  the  machines  were 
to  be  used  for  a  special  purpose  in  and 
about  defendant's  mill? 

A.  Yes. 

(3)  Q.  Did  plaintiffs,  or  their  represen- 
tatives, at  the  time  of  making  said  sale  or 
taking  the  order  from  the  defendant,  exam- 
ine the  mill  property  of  the  defendant,  and 
know  what  would  be  required  in  the  way  of 
changes  in  and  about  said  mill,  in  order  to 
install  said  gyrators  in  said  mill? 

A.  Yes. 

(4)  Q.  Did  the  said  defendant,  Casper 
Brown,  have  an  opportunity  to  inspect  said 
machines  at  the  time  of  giving  his  order 
therefor? 

A.  No. 

(5)  Q.  Did  the  defendant.  Brown,  rely 
upon  the  representations  of  the  plaintiffs  as 
to  the  character  and  quality  of  said  ma- 
chines and  their  fitness  for  use  in  his  mill? 

A.  Yes. 

(6)  Q.  Were  the  plaintiffs  familiar  with 
the  construction  and  character  of  the  ma- 
chine described  as  "Wolf  gyrators,"  which 
they  sold  to  the  defendant? 

A.  Yes. 

(7)  Q.  Were  the  machines  ordered  by 
the  defendant  from  the  plaintiffs  constructed 
of  good  material,  of  good  workmanship,  and 
well  suited  for  the  purpose  intended? 

A.  No. 

(8)  Q.  If  you  answer  the  last  question 
"No,"  state  what  the  defects  were. 

A.  Defects  caused  by  unseasoned  lumber. 

(9)  Q.  What  was  the  actual  value  of  the 
machines? 

A.  $375. 

(10)  Q.  How  much  do  you  allow  the  de- 
fendant as  general  damages  on  account  of 
plaintiffs'  failure  to  furnish  the  defendant 
with  perfect  machines? 

A.  $500. 

(16)  Q.  How  much  damage  do  you  allow 
the  defendant  on  account  of  loss  of  profits 
on  the  usual  product  of  his  mill  ? 

A.  $200. 

(10)  Q.  How  much  damage  do  you  allow 
defendant  for  the  injury  to  the  grade  of 
the  flour  referred  to? 

A.  $76. 

(30)   Q.  Did    the    plaintiffs   manufacture 
said  g>Tators? 
15  L.RJi.(N.S.) 


A.  They  did  not. 

(32)  Q.  Did  the  plaintiffs,  or  either  of 
them,  see  said  gyrators  before  they  were  de- 
livered to  the  defendant? 

A.  No. 

(33)  Q.  Where  were  said  gyrators  manu- 
factured ? 

A.  Chambersburg,  Pennsylvania. 

(34)  Q.  Where  was  the  plaintiffs'  place 
of  business  at  the  time  of  the  sale  and  de- 
livery of  said  gyrators? 

A.  Enterprise,  Kansas. 

(35)  Q.  When  the  gyrators  were  deliy- 
ered  to  the  defendant,  did  he  examine  them 
for  the  purpose  of  ascertaining  the  quality 
of  material  of  which  they  were  constructed? 

A.  No. 

(37)  Q.  How  much,  if  anything,  do  you 
allow  the  defendant  for  damages  resulting 
directly  or  proximately  from  the  use  of  un- 
seasoned lumber  in  the  manufacture  of  said 
gyrators  ? 

A.  $893.50. 

(42)  Q.  When  gyrators  like  those  in  con- 
troversy were  put  upon  the  market  by  the 
manufacturers,  were  they  intended  to  be  a 
complete  machine  ready  to  be  attached  by 
proper  connections,  and  made  a  part  of  a 
flouring  mill? 

A.  Yes. 

(43)  Q.  Leaving  out  all  considerations  of 
the  quality  of  the  machines,  were  said  gy- 
rators otherwise  properly  planned  and  con- 
structed for  the  purposes  for  which  they 
were  sold?  . 

A.  Yes.  ' 

(50)  Q.  At  the  time  the  plaintiffs  sold 
the  gyrators  to  the  defendant,  or  at  any 
time  before  the  defendant  commenced  using 
said  gyrators,  did  the  plaintiffs,  or  either  of 
them,  know  that  said  gyrators  were  made 
of  green  or  unseasoned  lumber  ? 

A.  No. 

(53)  Q.  Were  said  gyrators  of  the  kind 
ordered  by  the  defendant  of  the  plaintiffs  r 

A.  No. 

(54)  Q.  If  yon  answer  "No"  to  the  last 
question,  state  in  what  respect  and  wherein 
said  gyrators  failed  to  be  of  the  kind  or- 
dered by  the  defendant  from  the  plaintiffs. 

A.  Because  they  were  not  perfect  ma- 
chines on  account  of  being  constructed  of 
unseasoned  lumber,  mndering  them  unfit  to 
perform  the  work  perfectly,  for  which  they 
were  put  in  the  mill. 

Plaintiffs  moved  for  judgment  on  the  spe- 
cial findings.  The  court  took  the  case  un- 
der advisement,  and  at  a  subsequent  term 
gave  judgment  for  defendant  in  error  against 
plaintiffs  for  the  sum  of  $43.50  in  accord- 
ance with  the  verdict  and  findings.  Plain- 
tiffs bring  the  case  here  for  review,  and  al- 
lege numerous  errors.  Many  of  these  relate 
to  rulings  upon  objections  to  the  amended 
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«ro3s-petition  filed  after  the  cause  was  re- 
manded, and  to  objections  to  the  evidence 
introduced  by  defendant  in  support  of  the 
cross-demand.  From  the  view  we  have  taken 
of  the  case,  its  merits  can  be  disposed  of  by 
considering  the  action  of  the  trial  court 
upon  the  motion  for  judgment  on  the  find- 
ings. 

It  might  be  observed,  in  passing  to  the 
main  question,  that  the  jury  beyond  doubt 
allowed  several  items  of  alleged  damages 
twice,  and  it  is  equally  clear  that  their  find- 
ing the  value  of  the  machines  to  be  $375,  in 
the  face  of  the  express  terms  of  the  written 
contract  fixing  the  purchase  price  at  $875, 
was  without  warrant  of  law.  It  is  well 
settled  that  a  purchaser  of  goods  who  seeks 
to  recover  damages  for  a  breach  of  a  war- 
ranty must  affirm  the  contract  in  all  its 
terms,  and  is  bound  by  the  contract  price. 
He  cannot  retain  the  goods,  and  at  the 
same  time  repudiate  the  contract.  Wey- 
brich  v.  Harris,  31  Kan.  92,  1  Pac.  271. 
PlaintifTs  were  entitled  to  a  credit,  to  start 
with,  of  the  $875,  the  price  and  value  fixed 
by  the  contract,  from  which  should  be  de- 
ducted the  freight  charges  of  $25  paid  by 
defendant,  and  any  damages  resulting  from 
a  breach  of  any  warranty  which  the  eon- 
tract  expressed  or  the  law  implied.  That 
there  was  no  express  warranty  was  settled 
by  the  former  decision.  The  main  question, 
therefore,  is  this:  From  the  facts  in  this 
case,  was  there  an  implied  warranty  by 
plaintiffs  that  the  machines  would  do  the 
work  for  which  they  were  purchased?  The 
•doctrine  of  implied  warranties  in  the  sale 
of  manufactured  articles  was  stated  and  ap- 
plied in  Lukens  v.  Freiund,  27  Kan.  664,  61 
Am.  Rep.  429.  The  syllabus  reads  as  fol- 
lows: "While,  when  an  article  is  ordered 
from  a  manufacturer  to  be  by  him  manu- 
factured for  a  specific  and  understood  pur- 
pose, there  is  in  some  cases  an  implied  war- 
ranty that  the  article,  when  manufactured, 
will  be  reasonably  fit  for  the  purpose  intend- 
ed, yet,  when  a  purchase  is  made  from  him 
-of  a  specific  and  completed  article,  he  is  to 
be  regarded  as  a  dealer,  and  his  liability  de- 
termined accordingly."  Field  v.  Kinnear.  4 
Kan.  476;  Bigger  v.  Bovard,  20  Kan.  204; 
Duncan  v.  Baker,  21  Kan.  99.  Justice  Brew- 
er, in  the  opinion,  qtytes  in  the  following 
language  from  a  well-recognized  authority: 
"After  quite  a  review  of  the  authorities  in 
Smith's  Leading  Cases  (Hare  &  VV.  notes), 
vol.  1,  p.  251,  the  author  sums  up  the  re- 
sult thus:  'On  the  whole,  therefore,  it  may 
be  doubted  whether  there  be  any  instance  in 
which  a  knowledge  of  the  object  for  which 
a  s|)ecific  chattel  is  bought  will  raise  an  im- 
plied warranty  that  it  is  fit  for  that  purpose, 
although  a  failure  to  acquaint  the  vendee 
with  its  xmfitness  may  be  evidence  of  fraud, 
15  L.U.A.(X.S.) 


and  thus  render  the  vendor  liable  in  an  ac- 
tion of  tort.' "  The  same  question  was 
passed  upon  by  this  court  in  Diebold  Safe 
&  Lock  Co.  V.  Huston,  66  Kan.  104,  28  L. 
R.A.  63,  39  Pac.  1035.  It  was  there  held 
that  there  was  no  implied  warranty  as  to 
quality.  The  court  said:  "There  is  noth- 
ing in  this  case  indicating  that  the  safe 
purchased  by  the  plaintiffs  was  manufac- 
tured especially  for  them;  but  the  fair  in- 
ference is  that  it  was  one  of  the  kind  of 
safes  which  the  defendant  manufactured  for 
sale  to  whomsoever  would  buy."  The  doc- 
trine of  Lukens  v.  Freiund,  supra,  was  ex- 
pressly approved  in  Kinkel  v.  Winne,  67 
Kan.  100,  62  L.R.A.  696,  72  Pac.  648,  where 
the  contract  was  for  the  sale  and  purchase 
of  a  fire-insurance  business,  and  it  was 
sought  to  establish  an  implied  warranty  of 
the  character  and  fitness  of  a  certain  reg- 
ister showing  the  expiration  of  policies.  In 
the  opinion,  the  following  statement  of  the 
general  rule  is  quoted  from  Leake  on  Con- 
tracts, 2d  ed.  404:  '"If  an  order  be  given 
for  the  manufacture  or  supply  of  an  article 
to  satisfy  a  required  purpose,  that  purpose, 
and  not  any  specific  article,  being  the  es- 
sential matter  of  the  contract,  the  seller  is 
then  bound,  as  a  condition  of  the  contract, 
to  supply  an  article  reasonably  fit  for  the 
purpose,  and  is  considered  as  warranting 
that  it  is  so.  If  an  order  be  given  for  a 
specific  article  of  a  recognized  kind  or  de- 
scription, .  .  .  and  the  article  is  sup- 
plied, there  is  no  warranty  that  it  will  an- 
swer the  purpose  described  or  supposed,  al- 
though intended  and  expected  to  do  so.'" 
It  is  interesting  in  this  connection  to  note 
that  by  statute  in  England  no  such  war- 
ranty as  is  contended  for  in  this  case  can 
arise  by  implication.  The  English  sale  of 
goods  act  upon  this  subject  is  as  follows: 
"14.  Subject  to  the  provisions  of  this  act 
and  of  any  statute  in  that  behalf,  there  is 
no  implied  warranty  or  condition  as  to  the 
quality  or  fitness  for  any  particular  purpose 
of  goods  supplied  under  a  contract  of  sale, 
except  as  follows:  (1)  Where  the  buyer, 
expressly  or  by  implication,  makes  known  to 
the  seller  the  particular  purpose  for  wiiich 
the  goods  are  required,  so  as  to  show  that 
the  buyer  relies  on  the  seller's  skill  or  judg- 
ment, and  the  goods  arc  of  a  description 
which  it  is  in  the  course  of  the  seller's  busi- 
ness to  supply  (whether  he  be  the  manufac- 
turer or  not),  there  is  an  implied  condition 
that  the  goods  shall  be  reasonably  fit  for 
such  purpose,  provided  that  in  the  case  of  a 
contract  for  the  sale  of  a  specified  article 
under  its  patent  or  other  trade  name  there 
is  no  implied  condition  as  to  its  fitness  for 
any  particular  purpose."  The  scope  of  this 
proviso  is  stated  by  Lord  Russell,  Ch.  J., 
in  the  following  languages     "That  obvious- 


Digitized  by 


Google 


1907. 


EHRSAM  V.  BROWN. 


881 


ly  is  intended  to  meet  the  case,  not  of  the 
supply  of  what  I  may  call  for  this  purpose 
raw  commodities  or  materials,  but  for  the 
■upply  of  manufactured  articles, — steam 
ploughs,  or  any  form  of  invention  which 
has  a  known  name,  and  is  bought  and  sold 
under  its  known  name,  patented  or  other- 
wise." Gillespie  Bros.  v.  Cheney  [1896]  2 
Q.  B.  69,  at  64.  The  common-law  rules  on 
the  subject  of  implied  conditions  or  war- 
ranties as  to  quality  or  fitness  are  referrec' 
to  and  the  cases  classified  in  Jones  v.  Just, 
L.  R.  3  Q.  B.  197,  37  L.  J.  Q.  B.  N.  S.  89,  where 
the  particular  warranty  under  consideration 
is  spoken  of  in  the  following  language: 
"Thirdly,  where  a  known,  described,  and  de- 
fined article  is  ordered  of  a  manufacturer, 
although  it  is  stated  to  be  required  by  the 
purchaser  for  a  particular  purpose,  still,  if 
the  known,  described,  and  defined  thing  be 
actually  supplied,  there  is  no  warranty  that 
it  shall  answer  the  particular  purpose  in- 
tended by  the  buyer," — citing  Chanter  v. 
Hopkins,  4  Mees.  &.  W.  399.  The  English 
statute  on  this  subject  is  discussed,  and  the 
leading  cases  under  the  s'tatute  which  is 
declaratory  of  the  common  law  are  cited,  in 
Benjamin,  Sales,  6th  ed.  622,  623,  635. 

In  Davis  Calyx  Drill  Co.  v.  Mallory,  69 
L.RJV.  973,  69  C.  C.  A.  662,  137  Fed.  332, 
there  was  a  written  contract  for  the  pur- 
chase of  a  drill  described  in  the  manufac- 
turers' catalogue.  The  purchaser  relied 
upon  assurances  made  before  the  contract 
was  entered  into,  to  the  effect  that  the  drill 
would  be  suitable  for  drilling  through  cer- 
tain strata  of  rock,  in  Lucas  county,  Iowa, 
and  sought  to  recover  damages  upon  the  the- 
ory that,  because  the  manufacturer  knew 
the  special  purpose  for  which  the  drill  was 
purchased,  there  was  an  implied  warranty 
that  it  would  be  suitable  for  such  purpose. 
It  was  held:  "An  implied  warranty  that 
an  article  will  be  fit  for  a  particular  pur- 
pose may  be  inferred  from  a  contract  to 
make  or  furnish  it  to  accomplish  that  spe- 
cific purpose,  because  the  accomplishment  of 
the  purpose  is  the  essence  of  ttiis  contract. 
But  no  implied  warranty  of  such  fitness 
arises  out  of  a  contract  to  make  or  supply 
a  described  and  definite  article,  although 
the  vendor  knows  that  the  vendee  is  pur- 
chasing it  to  accomplish  the  specific  pur- 
pose, because  the  essence  of  this  contract  is 
the  delivery  of  the  specific  article,  and  not 
the  accomplishment  of  the  purpose."  So  in 
Seitz  V.  Brewers'  Refrigerating  Mach.  Co. 
141  U.  S.  510,  35  L.  ed.  837,  12  Sup.  Ct. 
Rep.  46,  the  manufacturer  was  informed 
that  plaintiff  desired  to  dispense  with  the 
■use  of  ice  in  cooling  his  brewery;  that,  un- 
less the  proposed  machine  would  cool  150,- 
000  cubic  feet  of  air  to  a  certain  degree,  it 
would  be  of  no  value.  The  manufacturer 
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assured  him  that  the  macnine  would  answer 
the  purpose,  and  plaintiff  entered  into  the 
written  contract  relying  upon  such  repre- 
sentation. The  contract  was  for  the  pur- 
chase of  a  certain,  specific  machine  which 
failed  to  answer  the  purpose  for  which  it- 
was  purchased.  The  Supreme  Court  held 
that  there  was  neither  an  express  nor  an 
implied  warranty  that  the  machine  would 
answer  the  purpose.  As  said  in  Davis  Calyx 
Drill  Co.  V.  Mallory,  supra,  "it  is  not  tjie 
familiarity  of  the  purchaser  with  the  char- 
acter and  work  of  the  machine  ordered,  but 
the  identity  of  the  thing  described  in  the 
contract,  which  brings  the  latter  within  the 
rule"  that  there  is  no  implied  warranty  of 
fitness  where  a  known,  definite,  and  de- 
scribed thing  is  purchased. 

A  recent  case  in  point  is  Lombard  Water- 
Wheel  Governor  Co.  v.  Great  Northern  Pa- 
per Co.  101  Me.  114,  6  L.R.A.(N.S.)  180, 
63  Atl.  555.  There,  as  here,  the  written 
contract  consisted  of  a  proposal  to  purchase 
and  an  acceptance.  The  things  purchased 
were  automatic  water-wheel  governors,  de- 
scribed as  "four  (4)  of  our  type  'B'  gov- 
ernors, and  four  (4)  of  our  '23'  balanced 
relief  valves."  It  was  contended  that  the 
governors  were  not  adapted  to  the  purpose 
intended,  and  that  there  was  an  implied 
warranty  that  they  would  be  suitable  for 
the  purpose  of  defendants'  plant.  The  court 
said  in  the  opinion:  "It  would  be  suffi- 
cient to  say  that  the  existence  of  this  im- 
plied warranty  as  part  of  the  contract  is 
negatived  by  its  explicit  terms  defining  the 
guaranties  of  the  plaintiff,  by  the  fact  that 
it  contains  express  guaranties  which  by  le- 
gal construction  exclude  all  others,  and  by 
the  fact  that  tKe  goods  gold  toere  artiolea 
such  at  the  vendor  in  the  ordinatTf  ooitrae 
of  his  business  manufactured  for  the  gen- 
eral market.  When  a  contract  is  in  writ- 
ing, an  additional  warranty,  not  expressed 
or  implied  by  its  terms,  that  the  article  is 
fit  for  the  particular  use,  cannot  be  added 
by  implication."  (The  italics  are  ours.) 
In  addition  to  the  foregoing,  the  following 
cases  announce  the  same  doctrine:  Cleve-. 
I.-.nd  Punch  &  Shear  Works  Co.  v.  Consum- 
ers' Carbon  Co.  76  Ohio  St.  163,  78  N.  E. 
1009;  Grand  Ave.  Hotel  Co.  v.  Wharton, 
24  C.  C.  A.  441,  49  U.  S.  App.  108,  79  Fed. 
43;  McCray  Refrigerator  &  Cold  Storage 
Co.  v.  Woods,  90  Mich.  269,  41  Am.  St. 
Rep.  599,  66  N.  W.  320;  Peoria  Grape  Sug- 
ar Co.  V.  Turney,  175  111.  631,  51  N.  E. 
587;  Wiedeman  v.  Keller,  171  111.  93,  49 
N.  E.  210;  Gossler  v.  Eagle  Sugar  Refinery, 
103  Mass.  331;  Milwaukee  Boiler  Co.  y.- 
Duncan,  87  Wis.  120,  41  Am.  St.  Rep.  3^ 
58  N.  W.  232;  Goulds  v.  Brophy,  42  Minn. 
109,  6  L.R.A.  392,  43  N-  W.  834;  Wheaton 
Roller-Mill  Co.  v.  John  T.  Noye  Mfg.  Co, 


66 


Digitized  by 


Google 


882 


KANSAS  SUPREME  COURT. 


3xji.r, 


66  Minn.  156,  68  N.  W.  854;  Whitmore  v. 
South  Boston  Iron  Co.  2  Allen,  52;  Ottawa 
Bottle  &  Flint-Glass  Co.  t.  Gunther  (C.  C.) 
31  Fed.  208. 

In  16  American  &  English  Encyclopedia 
of  Law,  2d  ed.  p.  1236,  note  6,  the  case  of 
Smith  T.  McNair,  19  Kan.  330,  27  Am.  Rep. 
117,  is  cited  as  holding  generally  that  a 
dealer  is  liable  to  a  purchaser  of  goodB  upon 
an  implied  warranty  as  to  fitness  and  qual- 
ity. There  the  vendor  sold  certain '  papers 
purporting  on  their  face  to  be  genuine 
school-district  bonds,  which  turned  out  to  be 
forgeries.  The  vendor  was  held  liable.  The 
distinction  between  that  case  and  this  is 
that  there  the  vendor  did  not  deliver  the 
thing  purchased.  In  the  opinion  Chief  Jus- 
tice Horton  stated  the  rule  as  follows: 
"The  rule  is  that,  if  one  person  applies  to 
another  to  purchase  an  article  for  a  par- 
ticular purpose,  and  the  person  bo  applied 
to  sells  him  the  article  knowing  that  the 
purchaser  relies  upon  his  complying  with 
his  request,  the  law  implieti  that  the  arti- 
cle is  delivered  with  a  warranty  that  it  is 
the  article  called  for."  It  will  be  readily 
seen  that  the  case  does  not  decide  that  there 
is  an  implied  warranty  on  the  part  of  the 
dealer  that  the  thing  sold  will  answer  the 
purpose  intended  by  the  buyer,  but  that  the 
implied  warranty  is  that  the  thing  called 
for  by  the  contract  of  purchase  shall  be 
delivered. 

Another  case  cited  in  the  same  note,  where 
the  vendor  was  a  dealer,  and  it  was  held 
that  there  was  an  implied  contract  as  to 
quality,  is  that  of  Shaw  v.  Smith,  45  Kan 
334,  11  L.R.A.  681,  25  Pac.  886.  Shaw  & 
Co.  were  dealers  in  flaxseed,  and  Smith  en- 
tered into  a  contract  with  them  by  which 
they  were  to  furnish  flaxseed  for  him  to 
sow  and  raise  a  crop  from.  The  dealers 
were  to  purchase  the  crop  from  him  upon 
certain  terms  stated  in  the  contract.  The 
dealers  did  not  have  the  flaxseed  at  the  time 
the  contract  was  made.  They  afterwards 
furnished  flaxseed  which  appeared  to  be 
good,  and  which  both  parties  believed  to  be 
good.  In  fact  it  was  worthless.  It  was 
held  that  there  was  an  implied  warranty 
that  the  seed  should  be  sufficient  for  the 
purpose  of  sowing  and  raising  a  crop.  It 
was  said  in  the  opinion:  "The  entire  con- 
tract when  made  was  executory,  and  it  was 
t»  be  executed  and  performed  afterward, 
and  to  be  performed  in  parts  and  at  differ- 
ent times.  The  seller  was  first  to  furnish 
the  seed,  and  he  did  so  in  about  ten  days 
after  the  contract  was  made,  and  of  course 
the  seed  was  to  be  a  kind  of  seed  that  would 
^row."  This  was  necessarily  implied  from 
the  fact  that  Smith  was  to  sow  it  and  raise 
a  crop  therefrom,  which  the  vendor  of  the 
seed  was  to  purchase  upon  certain  terms 
16  Ii.R.A.(N.8.) 


and  conditions  mentioned  ia  the  contract. 
It  will  be  observed  that  warranty  of  qual- 
ity was  one  which  the  particular  facts  and 
circumstances  of  that  case  necessarily  raised 
by  implication.  The  vendor  did  not  deliver 
the  kind  of  seed  necessarily  contemplated 
by  both  parties  when  the  contract  was  made. 
The  contract  was  executory,  and  it  is  well 
settled  that  a  different  rule  obtains  where 
goods  are  sold  and  delivered  upon  an  exe- 
cuted contract,  as  in  the  present  case.  15 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1239. 

In  Mechem  on  Sales,  vol.  2,  §  1349,  the 
author  says:  "The  implied  warranty  of  fit- 
ness is  not  to  be  extended  to  cases  which 
lack  the  necessary  conditions  upon  which  it 
depends.  The  essence  of  the  rule  is  that 
the  contract  is  executory;  that  the  particu- 
lar article  is  not  designated  by  the  buyer; 
that  only  his  need  is  known;  that  he  does 
not  undertake,  or  is  not  able,  to  determine 
what  will  best  supply  his  need,  and  there- 
fore necessarily  leaves  the  seller  to  make 
the  determination  and  take  the  risk;  and, 
if  these  elements  are  wanting,  the  rule  doe* 
not  apply." 

At  the  time  the  machinery  in  this  case 
was  purchased,  plaintiffs  were  engaged  at 
Enterprise,  Kansas,  in  the  business  of  man- 
ufacturing and  selling  mill  machinery.  The 
machines  in  controversy  were  not  manufac- 
tured by  them,  but  were  made  by  Wolf 
Brothers  at  Chambersburg,  Pennsylvania, 
and  shipped  direct  to  the  purchaser  fn-.n 
the  manufacturers.  Plaintiffs  are  dealers, 
and  the  findings  are  that  they  did  not  see 
the  machines,  nor  have  an  opportunity  to  do 
so,  until  after  they  were  in  operation.  There 
is  a  finding,  also,  that  the  machines  turned 
out  by  the  manufacturers  and  placed  upon 
the  market  were  complete  in  themselves  and 
required  only  to  be  attached  by  suitable  con- 
nections to  be  operated.  It  appears  that  the 
machines  were  described  in  the  manufactur- 
ers' catalogue,  and  that  32  similar  ma- 
chines had  been  sold  in  Kansu  and  were  in 
operation  when  Casper  Brown,  after  corre- 
sponding with  some  of  the  owners  of  mills 
where  the  same  machinery  were  in  use, 
made  his  purchase.  The  contract  relied 
upon  by  plaintiffs  appears  to  be  the  same 
contract  in  every  respect  that  it  was  when 
the  case  was  here  before.  It  was  then  held 
that  the  written  contract  comprised  in  the 
order  and  letter  of  acceptance  could  not  be 
varied  or  extended  by  parol  evidence  to 
cover  matters  upon  which  the  writings  them- 
selves were  silent.  It  was  said:  "Nothing 
remained  to  complete  the  contract  save  the 
delivery  of  the  machines  in  accordance  with  _ 
its  terms.  The  terms  of  the  contract,  the  ' 
extent  of  the  obligation  undertaken  by  the 
parties,  are  embodied  in  and  limited  to  what 
is  expressed  in  the  writing,  %nid,  as  no  worda^ 
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of  warranty  are  employed,  it  vill  be  concln- 
sively  presumed'  that  no  warranty  was  in- 
tended or  existed."  This  language  had  ref- 
erence to  an  attempt  to  prove  an  express 
warranty  by  evidence  of  an  oral,  contem- 
poraneous agreement.  In  the  concluding 
paragraph  of  the  opinion,  Justice  Pollock, 
speaking  for  the  court,  observed  that  numer- 
ous cases  .had  been  cited  upon  the  law  ap- 
plicable to  implied  warranties,  and  that 
they  were  inapplicable  to  the  case  of  an 
express  warranty;  and  further  remarked: 
"Had  the  defendant  based  his  action  for  af- 
firmative relief  upon  the  existence  of  an 
implied  warranty,  and  had  the  trial  court 
submitted  the  theory  of  the  case  to  the 
jury,  the  argument  so  made  would  have 
been  applicable  to  such  a  case,  but  cannot 
be  given  weight  here." 

After  the  case  was  remanded,  it  was  pos- 
sibly assumed  from  the  remark  quoted  that 
the  same  warranty  could  be  established  by 
parol  evidence  by  merely  amending  the  an- 
swer so  as  to  call  the  warranty  an  implied, 
instead  of  an  express,  one.  But  nothing  in 
the  former  opinion  warrants  the  assumption. 
It  appears,  however,  from  the  record,  that 
the  testimony  at  the  last  differs  but  slight- 
ly from  that  introduced  on  the  first  trial. 
While  defendant  was  not  permitted  in  so 
many  words  to  testify  to  an  oral  agreement 
as  to  quality  and  fitness,  he  was  permitted 
to  testify  to  conversations  between  plain- 
tifTs  and  Casper  Brown,  and  representations 
to  him  by  them  with  respect  to  the  quality 
and  fitness  of  the  machines  to  do  the  work 
his  mill  required,  and  their  advice  and  sug- 
gestions to  him  in  reference  to  making 
changes  in  the  mill  to  accomplish  certain  re- 
sults, all  of  which  occurred  before  the  writ- 
ten contract  was  made.  Thus,  by  parol  evi- 
dence, much  of  which  was  the  same  as  on 
the  first  trial,  defendant  was  permitted  to 
establish  the  identical  defense  which  the 
former  decision  held  could  not  be  made,  and 
extended  by  such  proof  the  obligations  of 
the  contract  to  cover  matters  upon  which 
the  contract  is  silent.  That  there  is  no  such 
magic  in  words  must  be  apparent.  Tlie 
case  in  this  aspect  presents  many  points  of 
similarity  to  that  of  McCray  Refrigerator 
ft  Cold  Storage  Co.  v.  Woods,  89  Mich.  269, 
41  Am.  St.  Rep.  699,  68  N.  W.  320.  The 
written  contract  in  that  case  was  for  the 
sale  and  purchase  of  certain  machinery  for 
use  in  refrigeration,  described  as  "our  20x40 
refrigerator."  The  action  was  to  recover 
the  contract  price,  and  the  defense  was  an 
express  warranty  that  the  apparatus  would 
preserve  fresh  meats  from  thirty  to  fifty 
days,  and  that  it  failed  to  do  so.  The  court 
instructed  the  jury  that  the  written  con- 
tract could  not  be  varied  by  parol  evidence 
and  withdrew  the  defense  of  an  express  war- 
16  IaRJ^.(N.S.) 


ranty,  but  gave  an  instruction  that,  if  they 
found  from  the  evidence  that  defendants 
purchased  the  apparatus  for  a  special  pur- 
pose made  known  to  plaintiff,  and  relied 
upon  the  judgment  and  knowledge  of  plain- 
tiff, and  not  on  their  own,  then  there  was 
an  implied  warranty  that  the  system  fur- 
nished should  be  reasonably  fit  and  suitable 
for  that  particular  purpose.  In  the  opinion 
the  court  says:  "The  effect  of  these  in- 
structions, taken  in  connection  with  the 
first  mentioned,  was  to  permit  the  jury  to 
find  that  there  was  no  express  warranty,  but 
that  there  was  an  implied  one,  based  on 
the  very  evidence  relied  on  to  show  the  ex- 
press warranty;  in  effect  holding  that,  while 
parol  evidence  was  inadmissible  to  show  an 
express  warranty,  it  might  be  received  to  es- 
tablish an  implied  one.  Implied  warranties 
are  not  unknown,  and  they  are  by  no  means 
limited  to  parol  contracts.  Thus,  there  is 
ordinarily  an  implied  warranty  of  title 
where  there  is  a  contract  of  sale  of  per- 
sonal property.  Again :  'If  a  thing  be  or- 
dered of  the  manufacturer  for  a  special  pur- 
pose, and  it  be  supplied  and  sold  for  that 
purpose,  there  is  an  implied  warranty  that 
it  is  fit  for  that  purpose.'  This  principle, 
however,  is  limited  to  cases  where  a  thing 
is  ordered  for  a  special  purpose,  and  can- 
not be  applied  to  cases  where  a  special  thing 
is  ordered,  although  it  be  intended  for  k 
special  purpose.  1  Parsons,  Contr.  687.  . 
.  .  But  it  is  a  rule  of  general  application 
that  warranties,  whether  express  or  implied, 
can  only  issue  from  the  contract  itself,  and 
it  must  be  a  legal  deduction,  and  cannot  de- 
pend upon  extrinsic  evidence,  except  as  it 
may  be  necessary  for  the  explanation  of 
some  latent  ambiguity.  ...  In  the  pres- 
ent case  the  defendants  contracted  for  the 
purchase  and  erection  in  their  refrigerator 
of  an  apparatus  patented  by  the  plaintiff, 
and  called  the  'HcCray  Patent  System  of 
Refrigeration.'  Beyond  the  name,  there  is 
nothing  to  show  that  it  was  anything  in 
the  nature  of  a  refrigerating  process.  The 
contract  does  not  show  that  it  was  designed 
to  preserve  meats,  or  that  the  defendants 
had  anything  to  do  with  meats.  It  does 
not  appear  what  use  it  was  intended  for,  or 
that  the  plaintiff  had  any  information  upon 
the  subject.  No  warranty  can  be  implied 
from  this  that  it  would  preserve  meat  for 
any  particular  length  of  time." 

In  the  case  at  bar  the  machines  are  de- 
scribed in  the  contract  as  "Wolf  gyrators. 
1  No.  6-20  sieve  4  reduction  machine.  1  No. 
G-30  sieve  6  reduction  machine."  It  also 
appears  that  with  the  machines  the  manu- 
facturer was  to  furnish  sieves  to  change  the 
granulation  of  flour  from  coarse  to  fine,  and 
that  the  machines  were  to  be  installed  in  a 
flouring  mill.    The  contract  is  silent  as  to 
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any  special  purpose  for  which  they  were 
purchased;  and,  since  the  contract  was  for 
the  sale  of  a  specific,  definite  article,  manu- 
factured and  supplied  to  the  trade  generally 
by  the  manufacturers,  there  was  no  implied 
warranty  that  it  would  answer  to,  or  be 
suitable  for,  a  particular  purpose.  The  fol- 
lowing language  from  Johnson  t.  Powers, 
65  Cal.  179,  3  Pac.  626,  is  quoted  with  ap- 
proval in  Rodgers  v.  Perrault,  41  Kan.  386, 
21  Pac.  287:  "If  the  contract  between  the 
vendor  and  vendee  be  reduced  to  writing, 
nothing  which  is  not  found  in  the  writing, 
except  that  which  is  presumed  by  law  from 
that  which  is  written,  can  be  considered  as 
a  part  of  the  contract." 

But  it  is  claimed  that  the  defects  which 
rendered  the  machines  unsuitable  were  la- 
tent defects  caused  by  the  use  of  unseasoned 
lumber  in  constructing  them.  The  findings 
establish  as  facts  that  plaintiffs,  who  were 
dealers,  and  not  the  manufacturers,  had  no 
opportunity  to  see  the  machines  until  after 
they  were  delivered,  and  had  no  knowledge 
of  the  latent  defects.  There  was  no  implied 
contract  on  the  part  of  plaintiffs  that  the 
materials  of  which  the  machines  were  con- 
structed should  be  sound.  "Where  the  ven- 
dor is  not  the  manufacturer,  and  the  pur- 
chaser knows  this  fact,  the  former  is  not 
responsible  for  latent  defects,  in  the  ab- 
sence of  proof  of  an  express  warranty  or  of 
fraud  and  deceit  upon  the  part  of  the  seller." 
16  Am.  &  £ng.  Enc.  Law,  2d  ed.  p.  1236. 

From  these  considerations,  it  is  apparent 
that,  upon  the  findings,  plaintiffs  were  en- 
titled to  judgment  establishing  and  fore- 
closing their  lien  for  the  amount  of  the  pur- 
chase price  of  the  machines  less  the  amount 
paid  for  freight. 

The  cause  will  therefore  be  reversed  and 
remanded  for  further  proceedings  in  accord- 
ance with  these  views. 

All  the  Justices  concur. 


massachusetts   supreme  judi- 
ciaij  court. 

RENA  FARRELL.  by  Next  Friend, 

V. 

MANHATTAN  MARKET  COMPANY. 


HOWARD  FARRELL 

v. 

SAME. 


MARY  FARRELL 

V. 

SAME. 
(—  Mass.  — ,  84  N.  E.  481.) 

Food  —  sale  —  warranty. 

1.  To  hold  a  merchant  liable  for  injury 
16  L.R.A.(N.S.) 


through  consumption  of  an  unsound  fowl 
purchased  from  him  for  food,  on  the  theory 
that  there  was  an  implied  warranty  of  fit- 
ness, the  purchaser  must  show  that  relianee 
was  placed  on  his  skill  and  judgment  in  m^ 
lecting  it. 

Same  —  fraud. 

2.  A  victualer  cannot  be  held  liable  for 
injury  caused  by  consumption  of  an  un- 
sound fowl  purchased  from  him  for  food, 
on  the  theory  that  he  knew  of  its  unfit- 
ness, in  the  absence  of  any  allegation  that 
he  represented  that  it  was  fit  and  that  the 
purchaser  relied  on  such  representation. 
Same  —  neKltgenoe. 

3.  A  victualer  is  not  liable  for  injury  to 
a  customer  through  the  consumption  of  un- 
sound food  sold  by  him,  but  selected  by  the 
customer,  merely  because  he  was  negligent 
in  not  discovering  its  unfitness. 

(April  2,  1908.) 


Case  Note.  —  Implted  tvarmnlty  of  fit' 
neaa  upon  sale  of  food. 

This  note  is  confined  to  a  review  of  the 
decisions  rendered  since  1893,  as  this  <[uea- 
tion  is  discussed  in  a  note  to  McQuaid  t. 
Ross,  22  L.R.A.  195,  where  the  cases  up  to 
that  date  are  collected.  From  the  de- 
cisions there  reviewed,  it  may  be  laid 
down  as  a  general  rule,  supported  by  the 
weight  of  authority,  that  upon  the  sale  of 
food  to  be  consumed  directly  in  domestie 
uses,  there  is,  as  between  the  dealer  and  the 
consumer,  an  implied  warranty  that  such 
articles  are  sound  and  wholesome;  but  that 
as  between  one  dealer  and  another,  where 
such  articles  are  sold  for  the  purpose  of  re- 
sale to  the  buyer's  customers,  there  is  not 
any  such  implied  warranty  of  fitness  for 
human  food.  The  same  rule  finds  support, 
also,  in  most  of  the  few  decisions  since  that 
time. 

Thus,  in  Nelson  ▼.  Armour  Packing  Oo. 
76  Ark.  352,  90  S.  W.  288,  the  court  used 
the  following  language:  "In  the  sale  of 
provisions  by  one  dealer  to  another  in  the 
course  of  general  commercial  transaction*, 
the  maxim  caveat  emptor  applies,  and  there 
is  no  implied  warranty  or  representation  of 
quality  or  fitness;  but  when  articles  of  hn- 
man  food  are  sold  to  the  consumer  for  imme- 
diate use,  there  is  an  implied  warranty  or 
representation  that  they  are  sound  and  fit 
for  food."  Here,  however,  a  purchaser  of 
canned  meat  failed  to  recover  damages  from 
the  packer  for  injuries  due  to  the  unwhole- 
someness  of  the  food  sold,  upon  the  ground 
that,  inasmuch  as  he  had  bought  from  the 
grocer,  the  packer  was  under  no  duty  to 
him. 

And  in  Craft  v.  Parker,  W.  k  Co.  96  Mich. 
245,  21  L.R.A.  139,  55  N.  W.  812,  it  was 
held  that  a  butcher  who  sold  meat  at  retail 
for  human  consumption  impliedly  warranted 
that  it  was  fit  for  human  food. 

And  in  Wiedeman  v.  Keller,  171  III.  93, 
49  N.  E.  210,  Reversing  68  III.  App.  382.  the 
court  laid  down  the  aame  rale  aa  follows: 
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EXCEPTIONS  by  plaintiffs  to  rulings  of 
the  Superior  Court  for  Middlesex  Coun- 
ty made  during  the  trial  of  actions  brought 
to  hold  defendant  liable  for  injuries  suffered 
by  plaintiffs  because  of  the  consumption  of 
unsound  food  sold  by  defendant,  which  re- 
sulted in  verdicts  in  defendant's  favor.  Ov- 
erruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Coakley,  Coakley  &  Sherman, 
and  M.  A.  SnlliTan,  for  plaintiffs: 

A  retail  dealer  in  meats  and  provisions 
18  civilly  liable  to  all  persons  injured  by 
the  unwholesomeness,  unsoundness,  or  poi- 
sonous quality  of  meats  or  provisions  which 
he  sells  for  consumption. 

Burnby  t.  BoUett,  16  Mees.  &  W.  644; 
3  Bl.  Com.  p.  16S;  Emerson  v.  Brigham,  10 


Mass.  197,  6  Am.  Dec.  100;  Winsor  v.  Lom- 
bard, 18  Pick.  57;  Bishop  ▼.  Weber,  130 
Mass.  411,  52  Am.  Rep.  716,  1  K.  £.  164; 
Van  Bracklin  v.  Fonda,  12  Johns.  468,  7  Am. 
Dec.  330;  Divine  v.  McCormick,  50  Barb. 
116;  Craft  v.  Parker,  W.  &  Co.  96  Mich. 
246,  21  L.R.A.  139,  56  N.  W.  812;  Wiedeman 
v.  Keller,  171  111.  93,  40  N.  W.  210. 

The  defendant  is  liable,  irrespective  of 
any  question  of  privity  of  contract  between 
the  parties. 

McDonald  v.  Snelling,  14  Allen,  200,  92 
Am.  Dec.  768;  Norton  v.  Sewall,  106  Mass. 
143,  8  Am.  Rep.  298;  Bishop  v.  Weber,  sup- 
ra; Thomas  v.  Winchester,  6  N.  Y.  307,  67 
Am.  Dec.  466;  Craft  v.  Parker,  W.  &  Co. 
snpra. 


"In  an  ordinary  sale  of  goods  the  rule  of 
caveat  emptor  applies,  unless  the  purchaser 
exacts  of  the  vendor  a  warranty.  Where, 
however,  articles  of  food  are  purchased  from 
a  retail  dealer  for  immediate  consumption, 
the  consequences  resulting  from  the  pur- 
chase of  an  unsound  article  may  be  so  se- 
rious and  may  prove  so  disastrous  to  the 
health  and  life  of  the  consumer  that  public 
safety  demands  that  there  should  be  an  im- 
plied warranty  on  the  part  of  the  vendor 
that  the  article  sold  is  sound  and  fit  for 
the  use  for  which  it  was  purchased.  It  may 
be  said  that  the  rule  is  a  harsh  one ;  but,  as 
a  general  rule,  in  the  sale  of  provisions  the 
vendor  lias  so  many  more  facilities  for  as- 
certaining the  soundness  or  unsoundness  of 
the  article  offered  for  sale  than  are  pos- 
sessed by  the  purchaser,  that  it  is  much 
safer  to  hold  the  vendor  liable  than  it  would 
be  to  compel  the  purchaser  to  assume  the 
risk." 

Upon  the  same  principle,  it  was  held  in 
Armour  &  Co.  v.  Oundersheimer,  23  App. 
D.  C.  210,  that  where  a  dealer  in  eggs  con- 
tracted with  a  baker  to  supply  him  with 
eggs  to  be  used  in  his  business,  and  the 
purchaser  had  no  means  of  examining  the 
eggs  before  they  were  delivered,  they  oeing 
prepared  by  the  seller,  and  their  character 
I>eing  known  to  him  alone,  there  was  an  im- 
plied warranty  that  the  goods  were  in  prop- 
er condition  and  suitable  for  the  purpose 
for  which  the  baker  intended  them. 

And  there  is  a  dictum  in  Money  v.  Fisher, 
92  Hun,  347,  36  N.  Y.  Supp.  862,  that,  where 
a  bull  was  sold  as  an  article  of  food  for 
domestic  use,  the  law  would  imply  a  war- 
ranty that  it  was  fit  for  that  purpose. 

But  this  rule,  it  seems,  applies  only  to 
such  articles  of  food  as  the  dealer  has 
knowledge  of,  and  not  to  canned  stuff  pre- 
pared by  others.  Thus,  in  Julian  v.  Lau- 
benberger,  16  Misc.  646,  38  N.  Y.  Supp. 
1052,  it  was  held  that  on  the  sale  of  canned 
salmon  by  a  dealer  to  a  consumer  there  was 
no  implied  warranty  that  it  was  wholesome 
or  fit  for  food.  The  court  said  that  the  doc- 
trine of  implied  warranty  proceeded  upon 
the  presumption  that  the  vendor  had  some 
"'"nna  of  '-nnwledge,  opportunities  for  in- 
16  Ii.R.A.(N.S.) 


spection,  or  sources  of  information  with  re- 
gard to  the  article  which  were  not  accessi- 
ble, or  were  unknown,  to  the  purchaser,  and 
went  on  to  say:  "The  defendant  sells  a 
can  of  food.  It  is  well  known,  and  must 
l>e  known  to  both  parties,  that  he  has  not 
prepared  it,  that  he  has  not  inspected  it, 
and  that  he  is  entirely  ignorant  of  the  con- 
tents of  the  can,  except  so  far  as  he  has 
purchased  from  reputable  dealers  in  the 
market.  It  seems  to  me  that  it  would  t>o 
unreasonable  to  say  that  at  the  time  of  the 
purchase  here  the  vendee  relied  upon  the 
superior  knowledge  of  the  vendor;  but  it 
must  be  assumed  that  both  parties  knew, 
and  must  have  necessarily  known,  that  the 
vendor  was  entirely  ignorant  of,  and  with- 
out means  of  ascertaining,  the  condition  of 
the  article  sold,  and  that  the  means  of  in- 
spection were  as  much  open  to-  the  pur- 
chaser as  the  vendor.  Under  such  circum- 
stances, if  the  purchaser  desires  to  protect 
himself  he  must  have  recourse  to  an  ex- 
press warranty.  The  law  cannot  be  so  un- 
reasonable as  to  inject  into  a  contract  what 
neither  party  had,  or  could  have  had,  in 
mind  at  the  time  the  contract  was  made." 

It  will  be  noticed  that  in  all  the  fore- 
going cases  the  subject-matter  of  the  sales 
was  food  intended  for  the  use  of  mankind 
There  does  not  seem,  however,  to  be  any 
reason  why  the  same  rule  should  not  apply 
to  food  intended  for  animals, — a  pj-oposition 
assented  to  in  the  two  cases  following: 

In  Coyle  v.  Baum,  3  Okla.  696,  41  Pac. 
389,  it  was  held  that  when  a  dealer  in  feed 
sold  oats  to  a  liveryman,  to  be  fed  to  the 
latter's  boraes,  and  such  purpose  was  known 
to  the  seller  at  the  time  of  the  sale,  and 
the  buyer  did  not  examine  the  oats,  there 
was  an  implied  warranty  that  the  oats  were 
reasonably  fit  for  the  purpose  for  which  they 
were  intended. 

And  in  Houston  Cotton  Oil  Co.  v.  Tram- 
well  (Tex.  Civ.  App.)  72  S.  W.  244.  Re- 
versed on  other  grounds  in  96  Tex.  698,  74 
S.  W.  899,  it  was  held  that  where  a  manu- 
facturer of  cotton-seed  meal  sold  the  same 
to  one  who,  to  the  seller's  knowledge,  in- 
tended to  use  it  to  fatten  cattle,  there  was 
an  implied  warranty  that  it  was  wholesome 
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Mr.  H.  T.  Richardson',  for  defendant: 

At  common  law  there  was  no  implied  war- 
ranty in  sale^  of  provisions. 

15  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1237; 
Emerson  v.  Brigliam,  10  Mass.  107,  0  Am. 
Dec.  109;  Winsor  v.  Lombard,  18  Pick.  02; 
French  t.  Vining,  102  Mass.  132,  3  Am. 
Rep.  440;  Howard  v.  Emerson,  110  Mass. 
320,  14  Am.  Rep.  608;  Hight  T.  Bacon, 
126  Mass.  10,  30  Am.  Rep.  639;  Giroux  v. 
Stedman,  146  Mass.  439,  1  Am.  St.  Rep. 
472,  14  N.  E.  538. 

Plaintiffs  must  show  a  knowledge  of  the 
defect  on  the  part  of  the  defendant,  or  that 
it  could  have  been  known  by  the  exercise  of 
due  care. 

Hunt  T.  Lowell  Gaslight  Co.  1  Allen,  343; 
Shattuck  T.  Rand,  142  Mass.  83,  7  N.  E. 
43. 

liorlng,  J.,  delivered  the  opinion  of  the 
court: 

This  case  comes  up  on  an  exception  to  a 
ruling  directing  a  verdict  for  the  defendant. 

The  plaintiff  in  the  third  case  (whom  we 
shall  speak  of  as  the  plaintiff)  was  the  moth- 
er of  those  in  the  other  two.    The  defendant 


is  a  corporation  engaged  in  carrying  on  a 
retail  market  and  provision  store.  The  jury 
were  warranted  in  finding  the  following  to 
be  the  facts  in  the  case : 

On  a  Saturday  evening  in  July  the  plain- 
tiff, in  the  words  of  the  bill  of  exceptions 
"purchased  a  chicken  from  one  of  the  sales- 
men" of  the  defendant.  She  asked  the  sales- 
man if  it  was  a  cold  storage  fowl,  and  he 
answered:  "Don't  you  know  a  good  thing 
when  you  see  itT  It  is  strictly  fresh."  She 
paid  12  Vi  cents  a  pound,  the  price  "having 
been  reduced  from  26  cents  per  pound,  which 
was  the  defendant's  custom  on  Saturday 
night  in  several  of  its  departments."  The 
next  morning  at  10  o'clock  she  removed  the 
entrails,  washed  the  fowl,  wiped,  boiled,  and 
then  roasted  it,  and  at  4  o'clock  she  and 
the  other  two  plaintiffs  ate  a  portion  of  it, 
and  were  made  sick;  what  they  suffered 
from  was  ptomaine  poisoning. 

The  plaintiff  introduced  expert  evidence 
that  if  the  chicken  was  not  fit  for  food  there 
would  be  a  discoloration  "from  the  neck 
down  the  length  of  the  backbone;  that  if  no 
such  discoloration  were  visible  the  chicken 
was  fit  for  food,  unless  it  had  eaten  some 


and  fit  for  that  purpose,  though  the  con- 
tract of  sale,  which  was  in  writing,  was  si- 
lent as  to  the  purpose  for  which-  the  meal 
was  to  be  used. 

On  the  other  hand,  in  National  Cotton 
Oil  Co.  v.  Young,  74  Ark.  144,  109  Am.  St. 
Rep.  71,  86  S.  W.  92,  a  purchaser  of  cotton- 
seed meals  and  hulls  was  refused  recovery 
for  the  loss  nf  his  cattle,  due  to  their  eating 
such  feed,  upon  the  ground,  among  others, 
that  the  implied  warranty  that  goods  in- 
tended for  food  were  wholesome  was  not  ex- 
tended to  food  stuff  for  cattle. 

As  to  an  implied  warranty  upon  the  sale 
of  food  by  one  dealer  to  another,  the  late 
decisions  are  not  altogether  in  unison, 
though  the  weight  of  authority  sustains  the 
proposition  that  in  such  cases  no  implied 
warranty  arises  that  the  food  stuffs  sold  is 
fit  for  human  consumption. 

Thus,  in  Tomlinson  v.  Armour  ft  Co.  (N. 
J.  L.)  66  Atl.  883,  the  court  says  that,  in 
the  United  States,  the  rule  of  the  common 
law,  where  not  affected  by  legislation,  is  that 
no  warranty  of  soundness  or  wholesomeness 
arises  from  a  sale  of  food  provisions  to  a 
dealer  or  middleman,  who  buys,  not  for  con- 
sumption, but  for  sale  to  others. 

And  in  Cotton  v.  Reed,  25  Misc.  380, 
64  N.  Y.  Supp.  143,  it  was  said  that  the 
rule  of  an  implied  warranty  that  articles 
sold  for  food  were  fit  and  suitable  therefor 
was  limited  strictly  to  transactions  between 
the  dealer  in  foods  and  the  consumer  trad- 
ing with  him  in  the  ordinary  course  of  busi- 
ness, and  that  so  strictly  was  the  rule  ap- 
plied that  when  the  article  sold  was  of  such 
nature  that  neither  the  dealer  nor  his  con- 
sumer could  have  determined  its  condition 
before  its  preparation  for  actual  use,  it 
would  not  apply,  and  that  the  rule  of  caveat 
16  L.R.A.(N.S.) 


emptor  must  regulate  the  rights  of  the  par- 
ties. Accordingly,  it  was  held  that  such 
rule  could  have  no  application  to  the  sale 
of  a  cow  to  a  butcher,  although  the  seller 
knew  that  the  cow  was  intended  to  be 
slaughtered  and  retailed  as  meat. 

The  same  limitation  was  made  in  Hanson 
V.  Hartse,  70  Minn.  282,  68  Am.  St.  Rep. 
527,  73  K.  W.  163,  in  which  it  was  held 
that  upon  the  sale  of  a  steer  to  a  retail 
butcher  there  was  no  implied  warranty  that 
the  animal  was  fit  for  food,  though  the  sell- 
er knew  the  purpose  for  which  the  butcher 
bought  it;  and  m  Warren  v.  Buck,  71  Vt 
44,  76  Am.  St.  Rep.  764,  42  Atl.  979,  in 
which  it  was  held  that  where  a  fanner  sold 
a  butcher  seven  hogs  on  inspection,  at  the 
full  market  price,  though  the  farmer  knew 
that  they  were  to  be  killed  and  cut  up  for 
sale  in  the  usual  course  of  the  butcher's 
business,  no  implied  warranty  arose  that 
the  hogs  were  fit  for  use  as  human  food. 

On  the  other  hand,  in  Nixa  Canning  Co. 
v.  Lehmann-Higginson  Grocer  Co.  70  Kan. 
664,  70  L.R.A.  663,  79  Pac.  141,  it  was  held 
that  where  canned  apples  of  the  seller's  own 
packing  were  sold  by  sample  to  a  grocer  for 
resale  to  the  latter's  customers,  and  both  the 
samples  and  the  goods  were  apparently 
sound  and  wholesome,  the  seller  impliedly 
warranted  that  the  process  employed  in  can- 
ning did  not  involve  the  use  of  and  delete- 
rious substances,  the  presence  of  which  could 
not  be  detected  by  any  reasonable  examina- 
tion, but  which  would  in  a  short  time  ren- 
der the  fruit  unfit  for  food,  unmerchanta- 
ble, and  worthless.  After  stating  the  rea- 
sons for  the  existence  of  the  rule  as  to  an 
implied  warranty  of  fitness  upon  sales  by 
manufacturers  to  buyers  relying  upon  the 
former's  skill  and  judgment,  the  court  said: 
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poisonous  substance,  which  might  be  shown 
by  an  examination  of  the  crop,  if  the  meat 
itself  were  diseased;  all  of  which  could  be 
ascertained  upon  inspection  by  anyone  fa- 
miliar with  the  examination  of  chickens." 
She  testified  "that  she  noticed  no  such  dis- 
coloration at  any  time."  It  appeared  "that 
the  defendant  requested  its  customers  not 
to  handle  fowl  before  purchasing,  which  was 
known  to  the  plaintiff  Mary,  but  that  noth- 
ing was  said  to  her  in  this  particular  at  the 
time  of  the  sale,  and  that  this  request  was 
frequently  ignored  by  customers,  which  fact 
was  not  known  to  her." 

At  the  conclusion  of  the  evidence  the 
plaintiffs  requested  the  court  to  rule  "that  a 
retail  dealer  in  provisions  selling  chicken 
under  the  circumstances  in  this  case  im- 
pliedly warranted  the  chicken  fit  for  food;" 
also  "that  it  was  a  question  of  fact  for  the 
jury  to  say  whether  or  not  the  chicken  was 
fit  for  food,  whether  or  not  the  plaintiffs 
were  injured  by  eating  of  diseased  chicken, 
and  whether  or  not  the  defendant  was  negli- 
gent in  failing  to  make  a  sufficient  and 
proper  examination  of  the  chicken  before 
selling  it  to  the  plaintiff  for  consumption." 


The  court  declined  to  givfc  the  plaintiffs'  re- 
quests, saying  that  it  did  not  feel  called 
upon  to  make  such  ruling,  and  ruled  that 
there  was  not  sufficient  evidence  that  would 
warrant  the  jury  in  finding  a  verdict  for  the 
plaintiffs,  and  ordered  a  verdict  for  the  de- 
fendant in  all  three  cases. 

1.  It  was  held  in  Norton  v.  Doherty,  3 
Gray,  372,  63  Am.  Dec.  758,  on  the  authori- 
ty of  Williamson  v.  Allison,  2  East,  446,  that 
tort  for  a  false  warranty,  as  well  as  an  ac- 
tion of  contract,  lies  in  case  a  chattel  is  sold 
with  warranty  and  the  warranty  is  broken. 
A  number  of  earlier  English  cases  to  the 
same  effect  are  collected  by  Holmes,  J.,  in 
Nash  V.  Minnesota  Title  Ins.  &  T.  Co.  163 
Mass.  574,  587,  28  L.R.A.  753,  47  Am.  St. 
Rep.  489,  40  N.  E.  1039,  and  the  proposition 
is  there  repeated.  To  the  same  effect  see 
Emmons  t.  Alvord,  177  Mass.  466,  470,  69 
N.  E.  126,  and  Boston  Woven  Hose  &  Rubber 
Co.  v.  Kendall,  178  Mass.  232,  237,  61  L.R.A. 
781,  86  Am.  St.  Rep.  478,  59  N.  E.  667.  In 
tort  for  a  false  warranty,  the  scienter  need 
not  be  alleged,  and  if  alleged  it  need  not  be 
proved.  Shaw,  Ch.  J.,  in  Norton  v.  Doherty, 
3  Gray,  372,  373,  63  Am.  Dee.  758;  Holmes, 


"These  reasons  apply  with  as  much  force  to 
one  who  undertakes  to  prepare  fruits  or 
other  natural  products,  so  as  to  render  them 
suitable  articles  of  merchandise,  as  to  one 
who  is  a  manufacturer  within  the  strictest 
meaning  of  the  term.  He  alone  knows  the 
details  of  the  process  employed;  he  alone 
controls  it;  and  he  must  be  deemed  to  repre- 
sent that  it  is  reasonably  adapted  to  the 
end  sought  and  results  in  a  product  free 
from  hidden  defects.  The  buyer  .  has  no 
means  of  information  as  to  such  matters, 
and,  of  necessity,  must  rely  upon  the  seller's 
judgment." 

And  in  St.  Louis  Brewing  Asso.  v.  Mc- 
Enroe, 80  Mo.  App.  429,  in  which  the  sale 
was  of  a  car  load  of  beer,  apparently  for  re- 
sale by  the  buyer,  it  was  held  that  the  "mere 
foct  it  was  sold  for  the  ordinary  price,  and 
for  a  particular  purpose  known  to  .  .  . 
[the  seller],  an  implied  warranty  then  arose 
that  the  beer  was  reasonably  fit  for  the  use 
intended." 

So,  in  Truschel  v.  Dean,  77  Ark.  546,  92 
8.  W.  781,  it  was  held  that  when  grapes 
were  purchased  for  resale  in  another  local- 
ity, and  this  purpose  was  known  to  the  sell- 
er, there  was  an  implied  warranty  that  the 
grapes  were  fit  to  stand  shipment  and  re- 
main in  a  merchantable  condition  so  that 
the  purchaser  could  resell  them, — especially 
if  the  seller  alone  had  the  opportunity  of 
inspection  and  selection. 

In  Bunch  v.  Weil,  72  Ark.  343,  66  L.R.A. 
80,  80  S.  W.  682,  it  appeared  that  one  deal- 
er sold  to  another  flour  of  a  certain  named 
brand,  and  warranted  its  grade,  and  the 
flour  received  by  the  buyer  was  not  of  such 
brand,  or  of  the  grade  guaranteed,  which 
state  of  facts  would  appear  to  have  rendered 
unnecessary  any  question  of  implied  war- 
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ranty.  The  court,  however,  held  that  there 
was  an  implied  warranty  that  the  flour  sold 
should  be  merchantable  and  reasonably  fit 
for  the  purposes  of  trade  for  which  it  was 
purchased,  and  that  the  dealer  was  liable 
for  a  breach  of  implied  warranty  for  deliv- 
ering flour  not  so  fit. 

Upon  the  same  principle,  it  was  held  in 
Honk  v.  Berg  (Tex.  Civ.  App.)  105  S.  W. 
1176,  that  where  a  dealer  sold  feed  for  ani- 
mals for  immediate  consumption  by  the 
buyer,  an  implied  warranty  arose  that  the 
feed  was  fit  for  food;  but  that  where  one 
dealer  sold  to  another,  not  for  his  consump- 
tion, but  merely  as  an  article  of  merchan- 
dise, '  no  implied  warranty  arose  that  the 
commodity  was  good  for  food. 

The  English  sale  of  goods  act  provides 
that  if  "the  buyer,  expressly  or  by  implica- 
tion, makes  known  to  the  seller  the  particu- 
lar purpose  for  which  the  goods  are  required, 
so  as  to  show  that  the  buyer  relies  on  the 
seller's  skill  or  judgment,  and  the  goods  are 
of  a  description  which  it  is  in  the  course 
of  the  seller's  business  to  supply  (whether  he 
by  the  manufacturer  or  not),  there  is  an  im- 
plied condition  that  the  goods  shall  be  rea- 
sonably fit  for  such  purpose."  It  was  held 
in  Frost  v.  Aylesbury  Dairy  Co.  [1906]  1 
K.  B.  608,  that  under  this  act  there  was,  on 
a  sale  of  milk  by  a  dealer  to  a  consumer, 
an  implied  warranty  that  the  milk  was  rea- 
sonably fit  for  consumption,  even  as  to  la- 
tent defects. 

The  question  as  to  implied  warranty  of 
fitness  of  an  article  other  than  food  pur- 
chased from  a  manufacturer  will  be  found 
discussed  in  the  case  note  to  Leavitt  v.  Fi- 
berloid  Co.  ante,  855;  and  as  to  articles  pur- 
chased from  a  dealer,  in  the  case  note  to 
Oil  Well  Supply  Co.  v.  Watson,  ante,  868. 
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J.,  in  Nash  v.  Minnesota  Title  Ins.  &  T.  Co. 
and   Emmons  v.  Alvord,  ubi   supra. 

We  assume,  therefore,  that  an  action  of 
tort  may  be  maintained  for  breach  of  a  war- 
ranty. In  the  case  at  bar  the  plaintiff  has 
allejted  that  the  defendants  sold  the  fowl  to 
the  plaintiff  with  the  implied  warranty 
that  it  was  fit  for  food.  The  principal  ques- 
tion in  the  case  is  whether  that  allegation 
has  been  made  out. 

In  Howard  t.   Emerson,   110  Mass.   320, 

14  Am.  Rep.  608,  it  was  decided  that  in  the 
sale  of  a  cow  by  a  fanner  to  a  butcher  to 
be  cut  up  for  meat  there  was  no  implied  war- 
ranty that  it  was  fit  for  that  purpose.  After 
stating  the  general  rule  to  be  that  in  a  sale 
of  goods  the  maxim  caveat  emptor  applies, 
and  that  the  defendant  contended  that  arti- 
cles of  food  sold  for  immediate  domestic  use 
are  an  exception,  Morton,  J.,  said :  "But  we 
think  that  this  exception,  if  established,  does 
not  extend  beyond  the  case  of  a  dealer  who 
sells  provisions  directly  to  the  consiuner  for 
domestic  use." 

Girouz  T.  Stedman,  145  Mass.  439,  1  Am. 
St.  Rep.  472,  14  N.  E.  538,  was  a  similar  de- 
cision. There  the  defendants,  who  were 
farmers,  killed  two  hogs  and  sold  them  to  the 
plaintiffs  to  be  eaten.  The  presiding  judge 
instructed  the  jury  as  to  the  general  rule 
laid  down  in  Howard  ▼.  Emerson;  next  he 
told  them  that  there  was  an  exception  in 
case  of  the  sale  of  provisions  by  a  dealer  (al- 
though that  had  been  left  open  in  Howard 
y.  Emerson),  but  he  added  that  that  excep- 
tion did  not  apply  to  a  sale  by  a  farmer, 
and  left  the  case  to  the  jury  on  the  defend- 
ants' knowledge  of  the  condition  of  the  hogs. 
In  disposing  of  an  exception  to  this  instruc* 
tion  Devens,  J.,  said:  "Whether  this  excep- 
tion exists  or  not,  it  is  not  important  in  the 
case  at  bar  to  inquire,  as  it  cannot  be,  and 
was  not,  contended  that  the  defendants  were 
brought  within  it." 

It  becomes  necessary  in  the  case  at  bar  to 
consider  the  question  left  open  in  these  two 
caasa,  and  to  decide  whether  there  is  such 
an  exception  to  the  general  rule  which  ob- 
tains in  the  sale  of  chattels. 

The  first  case  of  importance  on  this  sub- 
ject is  Bigge  V.  Parkinson,  7  Hurlst.  ft  K. 
955,  decided  by  the  exchequer  chamber  in 
1862.  Before  that  case  was  decided  the  law 
on  the  subject  was  not  in  a  satisfactory  con- 
dition. It  was  laid  down  in  a  number  of 
cases  in  the  year  books,  collected  in  Bum- 
by  V.  Bollett,  16  Mees.  ft  W.  044,  that  the 
keeper  of  a  tavern  is  liable  for  furnishing 
bad  food  or  bad  wine  to  his  guests.  The 
case  in  Year  Book  9  Hen.  VI.  53,  may  be 
taken  as  an  example.  It  is  there  said:  "If 
I  come  into  a  tavern  to  eat,  and  he  gives  and 
sells  to  me  beer  and  flesh  which  are  corrupt, 
by  which  I  am  put  into  a  great  sickness,  I 
shall  have  against  him  my  action  on  the  case 

15  L.B.A.(N.S.) 


clearly,  even  although  he  made  no  guaranty 
to  me."  Mr.  Justice  Blackstone  had  laid  it 
down,  without  citing  any  authorities,  that, 
"in  contracts  for  provisions  it  is  always 
implied  that  they  are  wholesome."  3  Bl. 
Com.  165. 

In  Burnby  v.  Bollett,  supra  (decided  in 
1847),  it  had  been  decided  that  in  the  sale 
of  the  carcass  of  a  pig  by  one  not  a  dealer, 
where  the  carcass  was  inspected  by  the 
buyer,  there  was  no  implied  warranty  of 
soundness.  Parke,  B.,  in  delivering  the  opin- 
ion of  the  court  of  exchequer  in  that  caae, 
suggested  that  the  cases  in  the  year  books 
depended  on  statutes  repealed  before  the  sale 
then  in  question,  making  it  an  offense  for 
victualers,  butchers,  and  other  common  deal- 
ers in  victuals  to  sell  corrupt  victuals. 

(n  Emmerton  v.  Mathews,  decided  by  the 
court  of  exchequer  in  the  same  year  and 
reported  in  the  same  volume  ( 7  Hurlst.  ft  N. 
686)  as  Bigge  v.  Parkinson,  it  was  held  that 
in  the  sale  of  a  carcass  of  meat  by  one  who 
sold  meat  on  commission  for  his  consignors 
there  was  no  implied  warranty  of  soundness. 
This  case,  as  reported  in  7  Huilst.  ft  N.  586, 
would  seem  to  go  on  the  ground  that  one  who 
sells  meat  as  a  factor  tor  others  is  not  a 
dealer.  But  in  the  report  of  this  case  in  6 
L.  T.  N.  S.  681,  Pollock,  0.  B.,  is  reported 
to  have  said  that  "the  plaintiff  bought  on 
his  own  inspection,"  and  in  Jonea  v.  Just, 
L.  R.  3  Q.  B.  197,  202,  the  decision  in  Em- 
merton v.  Mathews  was  stated  to  have  been 
made  on  the  ground  that  the  plaintiff  select- 
ed the  meat. 

This  was  the  state  of  the  law  on  the  sub- 
ject when  Bigge  v.  Parkinson  came  up  for 
decision.  Bigge  v.  Parkinson  was  a  case 
where  the  plaintiffs,  being  shipowners,  had 
chartered  a  ship  to  the  East  India  Company 
to  carry  troops  from  London  to  Bombay. 
They  had  made  a  contract  with  the  defend- 
ant, who  was  a  provision  merchant,  by  which 
the  defendant  agreed  to  supply  the  ship  with 
provisions  and  stores  for  the  troops  at  so 
much  a  head.  Under  this  contract  the  de- 
fendant had  supplied  provisions  and  stores 
which  were  unsound  and  unwholesome,  and 
it  was  held  that  he  was  liable  on  an  implied 
warranty  that  the  provisions  and  stores 
supplied  should  be  fit  to  be  eaten.  The 
ground  on  which  this  conclusion  was  reached 
is  thus  stated  by  Cockburn,  Ch.  J.,  who  de- 
livered the  opinion  of  the  court  of  exchequer 
chamber  after  time  had  been  taken  for  con- 
sideration: "The  principle  of  law  ia  cor- 
rectly stated  in  the  passage  cited  from  Chit- 
ty  on  Contracts,  6th  ed.  p.  399.  Where  • 
buyer  buys  a  specific  article,  the  maxim 
caveat  emptor  applies;  but  where  Uie  buy- 
er orders  goods  to  be  supplied,  and  trusts 
to  the  judgment  of  the  seller  to  select  goods 
which  shall  be  applicable  to  the  purpose  for 
which  they  are  ordered,  there  is  an  imolied 
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warranty  that  they  shall  be  reasonably  fit 
for  that  purpose;  and  I  see  no  reason  why 
the  same  warranty  should  not  be  compre- 
hended in  a  contract  for  the  sale  of  pro- 
visions." 

The  rule  thus  laid  down  by  Cockburn,  Ch. 
J.,  in  Bigge  v.  Parkinson  has  been  followed 
in  all  subsequent  cases  and  is  now  estab- 
lished as  the  law  in  England  on  the  question 
now  before  us. 

The  first  proposition  laid  down  in  Bigge 
T.  Parkinson  is  that  there  is  no  difference 
between  a  sale  of  provisions  and  the  sale  of 
other  articles  in  respect  to  there  being  or 
not  being  an  implied  warranty  that  they 
are  fit.  In  his  opinion  in  Bigge  v.  Parkin- 
son Chief  Justice  Cockburn  first  states  the 
general  rule  that  caveat  emptor  applies 
where  a  person  buys  a  specific  article;  he 
then  states  that  where  goods  (not  articles 
of  food)  are  supplied  under  a  contract,  and 
the  buyer  trusts  to  the  judgment  of  the  seller 
to  select  the  goods,  there  is  an  implied  war- 
ranty of  fitness;  he  then  decides  that  these 
rules  apply  to  a  contract  to  supply  provi- 
sions. Since  the  decision  in  Bigge  v.  Par- 
kinson the  question  of  an  implied  warranty 
of  wholpsomeness  in  the  sale  of  provisions 
always  has  been  treated  as  a  question  to  be 
determined  by  the  application  of  the  rules 
which  obtain  in  case  of  the  sale  of  other 
chattels,  and  not  as  an  exception.  See  to 
that  effect  Chalmers,  Sale  of  Goods  Act 
(1893),  32.  See  also,  for  example,  Mellor, 
J.,  in  the  leading  case  of  Jones  t.  Just, 
supra;  FitzGibbon,  L.  J.,  in  Wallis  t.  Rus- 
sell [1902]  2  Ir.  K.  B.  585,  612. 

The  second  proposition  laid  down  in  Bigge 
V.  Parkinson  is  that  the  rule  which  makes 
a  dealer  liable  for  selling  unsound  provi- 
sions is  the  rule  which  is  applied  where  a 
chattel  (no  matter  what  kind  of  a  chattel  it 
may  be)  is  ordered  of  a  maunfacturer  or 
dealer  for  a  particular  purpose.  In  such  a 
case  there  is  an  implied  warranty  that  the 
article  furnished  will  be  fit  for  the  particu- 
lar purpose.  It  was  settled  before  Bigge  v. 
Parkinson  was  decided  that  this  rule  ap- 
plied to  dealers  as  well  as  to  manufacturers. 
Jones  T.  Bright,  6  Bing.  533;  Gardiner  v. 
Gray,  4  Campb.  144.  We  pause  to  point  out 
the  limitations  of  this  rule,  and  the  princi- 
ple on  which  it  is  based. 

The  rule  was  stated  later  with  great  ac- 
curacy by  Mellor,  J.,  in  Jones  v.  Just,  supra, 
in  these  words:  "Fourthly,  where  a  manu- 
facturer or  a  dealer  contracts  to  supply  an 
article  which  he  manufactures  or  produces, 
or  in  which  he  deals,  to  be  applied  to  a  par- 
ticular purpose,  so  that  the  buyer  necessar- 
ily trusts  to  the  judgment  or  skill  of  the 
manufacturer  or  dealer,  there  is  in  that  case 
as  implied  term  or  warranty  that  it  shall  be 
reasonably  fit  for  the  purpose  to  which  it  is 
to  be  applied.  Brown  v.  Edgington,  2  Mann. 
16  L.R.A.(N.S.) 


4  G.  279;  Jones  v.  Bright,  supra.  In  such 
a  case  the  buyer  trusts  to  the  manufacturer 
or  dealer,  and  relies  upon  his  judgment,  and 
not  upon  his  own." 

The  prirciple  on  which  this  rule  is  found- 
ed was  stated  by  I»rd  Esher  (then  Brett, 
J.  A.),  in  delivering  the  opinion  of  the  court 
of  appeal  in  Randall  v.  Newson,  L.  R.  2 
Q.  B.  Div.  102,  to  be  this;  Where  a  manu- 
facturer or  a  dealer  contracts  to  supply  an 
article  for  a  particular  purpose,  and  the 
purchaser  trusts  to  his  judgment  and  skill 
in  the  matter,  the  obligation  really  entered 
into  by  the  manufacturer  or  the  dealer,  if 
written  out,  would  be  stated  to  be  to  supply 
an  article  fit  for  the  purpose  named;  an  ar- 
ticle not  fit  for  that  purpose  it  not,  as  mat- 
ter of  description,  the  article  called  for  by 
the  contract.  And  since,  in  the  case  put,  the 
obligation  to  supply  an  article  fit  for  the 
purpose  named  is  not  stated  in  the  terms, 
the  obligation  to  furnish  such  an  article  is 
an  implied,  and  not  an  express,  term  or  con- 
dition of  the  contract. 

It  is  not  accurate,  therefore,  to  say  that 
(here  is  an  implied  warranty  of  fitness  in 
case  of  an  order  for  goods  for  a  particular 
purpose,  to  be  furnished  by  a  manufacturer 
or  a  dealer.  It  is  an  implied  term  or  con- 
dition of  the  contract,  not  an  implied  war- 
ranty. See  to  this  effect  Chalmers,  Sale  of 
Goods  Act  (1893),  31.  It  is  so  treated 
in  the  section  of  the  sale  of  goods  act  ( Stat. 
56  ft  67  Vict.  chap.  71)  in  which  this  rule  is 
stated. 

"14.  Subject  to  the  provisions  of  this  act 
and  of  any  statute  in  that  behalf,  there  is 
no  implied  warranty  of  condition  as  to  the 
quality  or  fitness  for  any  particular  purpose 
of  goods  supplied  under  a  contract  of  sale, 
except  as  follows: 

"  ( 1 )  Where  the  buyer,  expressly  or  by  im- 
plication, makes  known  to  the  seller  the  par- 
ticular purpose  for  which  the  goods  are  re- 
quired, so  as  to  show  that  the  buyer  relies 
on  the  seller's  skill  or  judgment,  and  the 
goods  are  of  a  description  which  it  is  in  the 
course  of  the  seller's  business  to  supply 
(whether  he  be  the  manufacturer  or  not), 
there  is  an  implied  condition  that  the  goods 
shall  be  reasonably  fit  for  such  purpose,  pro- 
vided that  in  the  case  of  a  contract  for  the 
sale  of  a  specified  article  under  its  patent 
or  other  trade  name,  there  is  no  implied 
condition  as  to  its  fitness  for  any  particular 
purpose." 

For  a  case  like  Bigge  v.  Parkinson,  de- 
cided under  the  sale  of  goods  act,  see  Frost 
V.  Aylesbury  Dairy  Co.  [1905]  1  K.  B.  608. 
There  is  one  difference  between  a  contract 
with  a  dealer  to  supply  ordinary  articles, 
and  a  contract  with  a  dealer  to  supply  food. 
In  a  contract  with  a  dealer  to  supply  food 
it  is  not  necessary  to  state  to  the  dealer  that 
the  food  is  to  be  eaten.    That  goes  without 
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«aying.  A  contract  for  the  supply  of  food 
without  stating  the  purpose  for  which  the 
food  is  required  stands  on  the  same  footing 
as  a  contract  to  supply  other  articles  when  a 
particular  purpose  has  been  stated  to  the 
dealer. 

Bigge  y.  Parkinson  was  a  case  where  goods 
were  supplied  under  a  pre-existing  contract. 
But  there  is  no  difference  between  a  dealer's 
supplying  provisions  under  a  contract  pre- 
viously made,  and  a  dealer's  supplying  provi' 
sions  in  response  to  an  order,  to  be  accepted 
by  shipping  the  provisions.  The  material 
fact  is  that  the  purchaser  makes  known  to 
the  seller  that  he  relies  on  his  skill  and 
judgment  in  selecting  the  provisions  ordered. 
Beer  v.  Walker,  C.  P.  37  L.  T.  N.  S.  ?78,  de- 
cided before  the  sale  of  goods  act,  and  Bur- 
rows V.  Smith,  10  Times  L.  R.  246,  decided 
since  that  act  was  passed,  were  cases  of  or- 
ders. To  the  same  effect  see  Grove,  J.,  in 
Smith  V.  Baker,  40  L.  T.  N.  S.  261,  263. 

Finally,  provisions  may  be  ordered  by  the 
purchaser  in  person  in  the  dealer's  shop,  in 
such  a  way  that  it  is  made  known  to  the 
dealer  that  hie  knowledge  and  skill  are  re- 
lied on  to  supply  wholesome  food,  and  if  they 
are  so  ordered  he  is,  liable  if  they  are  not  fit 
to  be  eaten.  That  was  decided  in  Wallis  v. 
Russell  [1902]  2  Ir.  K.  B.  685.  In  that  case 
the  plaintiff  sent  her  granddaughter  to  buy 
two  nice  fresh  crabs  for  tea.  The  grand- 
daughter went  to  the  defendant,  a  dealer, 
and  delivered  the  message.  The  defendant's 
assistant  selected  two.  Thereupon  the  grand- 
daughter, pointing  to  a  third  crab,  asked  the 
assistant  if  he  did  not  think  that  it  was  a 
better  one.  The  assistant  took  it  up,  felt  it, 
said  it  was  by  the  weight  one  should  judge, 
and  not  the  size,  and  put  it  aside,  ^e 
granddaughter  testified  that  she  relied  alto- 
gether on  the  assistant's  judgment.  In 
answer  to  a  question  put  by  the  presiding 
judge  the  jury  found  that  the  plaintiff, 
through  the  granddaughter,  relied  on  the  de- 
fendant's assistant  to  select  fresh  and  rea- 
sonably fit  crabs.  They  also  found  that  the 
plaintiff,  through  the  granddaughter,  had  an 
opportunity  to  examine  the  crabs  at  the 
time  of  the  sale,  and  that  the  defendant 
honestly  believed  that  the  crabs  were  fresh 
and  fit  for  food.  There  was  no  contention 
that  the  defendant  was  negligent,  and  on 
the  facts  such  a  contention  would  have  been 
futile.  The  plaintiff  and  her  granddaughter 
ate  the  crabs  and  were  both  made  violently 
ill.  In  an  action  brought  by  the  plaintiff 
it  was  held  by  the  high  court  of  justice, 
and  on  appeal  by  the  court  of  appeal  for 
Ireland,  that  she  could  recover.  This  case 
arose  under  the  sale  of  goods  act.  But  not 
only  is  that  act  as  a  whole  a  codification  of 
the  law  as  it  existed  before,  but  the  sub- 
section in  question  (subsec.  1  of  {  14)  is 
in  substance  and  almost  in  terms  the  fourth 
16  L.RX(N.S.) 


rule  laid  down  by  Mellor,  J.,  in  Jones  v. 
Just,  L.  R.  3  Q.  B.  197.  202,  203.  If  tbe 
purchaser  who  goes  in  person  to  the  provi- 
sion store  in  fact  gives  her  order  in  such  a 
way  that  she  leaves  the  selection  of  the  food 
to  the  seller's  skill  and  judgment,  we  have 
a  case  which  stands  on  the  same  footing 
as  those  where  provisions  are  supplied  un- 
der a  previous  contract  or  are  shipped  id 
pursuance  of  a  written  order. 

The  rule  now  established  in  England   is 
that  in  the  sale  of  an  article  of  food  by  one 
not  a  dealer  there  is  no  implied  condition  or 
warranty  that  it  is  fit  to  be  eaten.     Burnby 
V.  Bollett,  16  Mees.  &  W.  644;   Emmerton 
V.  Mathews,  7  Hurlst.  &  N.  686;  Smith  t. 
Baker,  40  L.  T.  N.  S.  261;  Cockburn,   Ch. 
J.,  in  Bigge  v.  Parkinson,  7  Hurlst.  &  N. 
956,  decided  before  the  sale  of  goods   act. 
Since  the  sale  of  goods  act,  if  the  sale  is 
made  by  one  not  a  dealer  there  is  no   lia- 
bility, by  force  of  i  14.    If  the  sale  is  by-  a 
dealer,  and  the  selection  of  food  is  left  to 
him,   it  is  an   implied  term   or   condition 
of  the  sale  that  the  provisions  sold   shall 
be  fit  for  food,  whether  supplied  under  a 
pre-existing  contract    (Bigge  v.  Parkinson, 
supra),  or  in  response  to  an  order  not  given 
in  person    (Beer  v.  Walker,  and  Burrows 
V.  Smith,  supra;  Grove,  J.,  in  Smith  v.  Bak- 
er, 40  L.  T.  K.  S.  261,  263),  or  even  when 
the  order  is  given  in  person  in  tbe  dealer's 
shop,  provided,  as  we  have  said,  that  tbe 
selection   is  left  to  the  dealer    (Wallis   v. 
Russell,  supra). 

But  even  when  the  sale  is  by  a  dealer,  if 
the  provisions  are  selected  by  the  buyer,  and 
the  selection  is  not  left  to  the  judgment  and 
skill  of  the  dealer,  the  general  rule  applies, 
and  the  dealer  is  not  liable  (in  the  absence 
of  knowledge  by  the  dealer  that  the  provi- 
sions are  unsound)  if  the  provisions  are 
not  fit  for  food.  Mellor,  J.,  in  Jones  t. 
Just,  L.  R.  3  Q.  B.  197,  202;  Emmerton  v. 
Mathews,  6  L.  T.  N.  S.  681,  and  as  in- 
terpreted by  Mellor,  J.,  ubi  supra;  Cock- 
bum,  Ch.  J.,  in  Bigge  v.  Parkinson,  supra, 
before  the  sale  of  goods  act.  Under  the  sale 
of  goods  act  this  is  so  by  force  of  i  14,  be- 
cause the  case  does  not  come  witiiin  any 
of  the  subsections. 

This  brings  us  to  a  consideration  of  the 
law  in  Massachusetts  outside  the  cases  of 
Howard  v.  Emerson  and  Giroux  v.  Stedman, 
already  referred  to,  where  this  question  was 
left  open. 

It  is  familiar  law  in  Massachusetts  tliat 
where  goods  are  ordered  of  a  manufacturer 
for  a  particular  purpose  within  the  rule 
stated  more  accurately  in  Jones  v.  Just,  ubi 
supra,  and  in  subs.  1  of  g  14  of  the  sale 
of  goods  act,  there  is  an  implied  condition 
that  they  shall  be  fit  for  that  purpoae. 
There  is  one  case  in  Massachusetts  whan 
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it  has  been  laid  down  that  the  same  rule  ap- 
plies in  case  of  a  dealer.  Hij^ht  v.  Bacon, 
126  Mass.  10,  30  Am.  Rep.  639.  The  con- 
clusion ultimately  reached  in  Hight  v. 
Bacon  was  tliat  the  goods  there  in  question 
were  specific  articles  bought  on  inspection 
hy  the  buyer,  and  were  not  ordered  by  the 
buyer  for  a  particular  purpose,  trusting  to 
the  skill  and  judgment  of  the  seller.  But 
the  rule  stated  above  was  laid  down  as  ap- 
plicable to  a  dealer  as  well  as  to  a  manu- 
facturer, and  that  rule  was  stated  to  be  the 
rule  on  which  the  case  then  before  the  court 
(a  sale  by  a  dealer)    was  to  be  decided. 

The  fact  that  in  Uiis  class  of  cases  the 
question  is  not,  speaking  accurately,  a  mat- 
ter of  implied  warranty,  but  of  implied  con- 
dition (as  is  stated  at  length  by  Lord  Esher 
in  Randall  y.  Newson,  L.  R.  2  Q.  B.  Div. 
102),  is  pointed  out  by  Holmes,  J.,  in 
Murchie  v.  Cornell,  165  Mass.  60,  63,  14 
L.KA.  492,  31  Am.  St  Rep.  626,  29  N.  E. 
207,  and  by  Rugg,  J.,  in  Leavitt  ▼.  Fil>er- 
loid  Co.  (Mass.)  82  N.  E.  682,  687.  These 
were  cases  of  an  implied  condition  that 
the  thing  sold  was  merchantable.  The  two 
■eta  of  cases  rest  on  the  same  principle. 

In  addition,  Sewall,  J.,  in  Emerson  v. 
Brigbam,  10  Mass.  197,  201,  0  Am.  Dec.  109 
(decided  in  1813),  said:  "Justice  Black- 
stone  (3  Bl.  Com.  164,  166)  has  classed  the 
cases  of  deceit  and  breaches  of  express  war- 
ranties, in  contracts  for  sales,  under  the 
head  of  implied  contracts.  He  says  it  is 
constantly  understood  that  the  seller  under- 
takes that  the  commodity  he  sells  is  his  own; 
and  in  contracts  for  provisions  it  is  always 
implied  that  they  are  wholesome;  and  in  a 
■ale  with  warranty  the  law  annexes  a  tacit 
contract  tliat,  if  the  article  be  not  as 
warranted,  compensation  shall  be  made 
to  the  buyer;  and  if  the  vendor  knows  his 
goods  to  be  unsound,  and  hath  used  any 
art  to  disguise  them,  or  if  they  l>e  in  any 
shape  difTerent  from  what  he  represents 
them  to  lie  to  the  buyer,  this  artifice  shall 
be  equivalent  to  an  express  warranty,  and 
the  vendor  is  answerable  for  their  goodness. 
It  is  obvious  that,  in  this  very  general 
classification,  the  details  and  examples  are 
imperfectly  introduced,  and  with  some  in- 
accuracy. It  is  not  implied  in  every  sale  'of 
provisions  that  they  are  wholesome,  any 
more  than  it  is  in  sales  of  other  articles, 
where  proof  of  a  distinct  aflirmation  seems, 
in  Justice  Blackstone's  opinion,  to  be  requi- 
site. .  .  .  The  contrary  may  be,  and 
often  ia,  understood  between  the  parties; 
and  it  is  only  when  the  false  representa- 
tion, to  I>e  proved  in  the  one  case,  may  be 
presumed  or  taken  to  be  proved  in  the 
other,  that  the  rule  of  law  applies,  and  the 
remedy,  as  in  a  case  of  deceit, 'is  allowed. 
An  artifice  must  be  proved,  to  entitle  the 
siifTering  party  to  the  remedy  equivalent 
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to  a  remedy  upon  an  express  warranty,  as 
well  in  the  case  of  provisions  as  in  any 
other  case.  Tlie  difference  is  that,  in  the 
case  of  provisions,  the  artifice  is  proved 
when  a  victualer  sells  meat  as  frenh  to  his 
customers  at  a  sound  price,  which  at  the 
time  was  stale  and  defective,  or  unwhole- 
some from  the  state  in  which  the  animal 
died.  For,  in  the  nature  of  the  bargain,  the 
very  offer  to  sell  is  a  representation  or 
affirmation  of  the  soundness  of  the  article, 
when  nothing  to  the  contrary  is  expressly 
stated;  and  his  knowledge  of  the  falsehood 
in  this  representation  is  also  to  be  presumed 
from  the  nature  and  duties  of  his  calling 
and  trade."  Emerson  v.  Brigham  was  de- 
cided for  the  defendant  because  there  was  no 
evidence  that  the  defendant  knew  of  the 
unsoundness. 

The  statement  that  offering  articles  of 
food  for  sale  is  of  itself  a  representation 
that  the  articles  offered  are  believed  to  be 
sound  was  repeated  in  Winsor  v.  Lombard, 
18  Pick.  67,  62;  it  was  on  this  ground  that 
French  v.  Vining,  102  Mass.  132,  3  Am.  Rep. 
440,  was  decided  for  the  plaintiff,  and  it  was 
assumed  in  Giroux  v.  Stedman,  146  Masj. 
439,  1  Am.  St.  Rep.  472,  14  N.  E.  638. 
where  the  only  question  left  to  the  jury  wai^ 
the  defendant's  Icnowledge  that  the  pigs 
were  diseased. 

Field,  Ch.  J.,  in  Bowe  v.  Hunking,  135 
Mass.  380,  384,  46  Am.  Rep.  471,  said  that 
"French  v.  Vining,  supra,  rests  upon  negli- 
gence or  upon  an  implied  warranty  that  the 
hay  was  fit  to  be  fed  to  cows."  It  does  not 
appear  in  Uie  report  of  that  case  nor  in 
the  original  papers  that  the  defendant  in 
French  v.  Vining  was  a  dealer.  French  v. 
Vining  therefore  cannot  stand  "upon  an 
implied  warranty  that  the  hay  was  fit  to 
be  fed  to  cows."  There  is  no  implied  term 
or  condition  that  articles  of  food  sold  by 
one  not  a  dealer  are  fit  to  be  eaten.  How- 
ard V.  Emerson,  110  Mass.  320,  14  Am.  Rep. 
608,  and  Qiroux  v.  Stedman,  supra.  The 
opinion  in  French  t.  Vining  purports  to  de- 
cide the  case  on  the  ground  of  fraud  and 
deceit;  and  in  the  subsequent  cases  of  Tram- 
bly  V.  Ricard,  130  Mass.  259,  260;  Giroux  v. 
Stedman,  146  Mass.  439,  443,  1  Am.  St. 
Rep.  472,  14  N.  E.  538,  and  Martin  v.  Rich- 
ards, 166  Mass.  381,  384,  20  N.  E.  691, 
French  v.  Vining  is  either  stated  to  be,  or 
is  treated  as  being,  a  case  of  fraud  and  de- 
ceit The  difficulty  in  French  v.  Vining 
was  to  make  out  that  under  the  circimi- 
stances  there  disclosed  there  was  proof  of 
the  scienter.  The  court  decided  that  there 
was.  It  ought  to  be  noted  that  in  the  sub- 
sequent case  of  FroTOst  t.  Cook,  184  Mass. 
316,  68  N.  E.  336,  which  purported  to  follow 
French  v.  Vining,  it  appears  from  the  orig- 
inal papers  tliat  the  defendants  were  dealers 
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in  grain.  The  article  of  food  there  sold 
was  oats. 

The  decisions  on  the  question  now  before 
us  in  the  United  States  outside  Massachu- 
setts are  not  many,  and  they  do  not  deal 
with  the  question  at  length. 

There  is  much  in  these  opinions  in  conflict 
with  what  is  now  the  settled  law  in  Eng- 
land. So  far  as  decisions  go,  however,  there 
is  but  one  in  conflict  with  that  rule.  That 
is  the  decision  in  Hoover  v.  Peters,  18 
Mich.  61.  In  that  case  it  was  held  that  in 
the  sale  of  food  for  immediate  domestic  con- 
sumption there  is  an  implied  warranty  that 
it  is  fit  to  be  eaten,  although  the  sale  was 
made  by  one  not  •  dealer.  That  is  uot 
law  in  Massachusetts.  Howard  v.  Emer- 
son, supra;  Giroux  y.  Stedman,  145  Mass. 
439,  1  Am.  St.  Rep.  472,  14  K.  £.  538. 
No  cases  are  cited  in  the  opinion,  and 
there  is  a  dissenting  opinion  by  Ghristiancy, 
J.,  on  the  ground  that  to  make  out  a  liabil- 
ity in  a  sale  of  provisions  the  vendor  must 
be  a  dealer,  or  it  must  be  proved  that  the 
defendant  knew  the  provisions  to  be  un- 
sound. 

In  Van  Bracklin  v.  Fonda,  12  Johns.  468, 
7  Am.  Dec.  339  (decided  in  1815),  it  was 
held  that  the  plaintiff,  who  had  bought  a 
piece  of  beef  which  proved  to  be  unwhole- 
some, had  purchased  it  from  one  who  appar- 
ently was  not  a  dealer.  It  was  held  that 
the  plaintiff  could  recover  on  the  au- 
thor!^ of  the  statement  in  Blackstone's 
Commentaries,  and  because  "the  verdict  set- 
tles the  facts  that  the  beef  sold  was  unsound 
and  unwholesome,  and  that  the  defendant  be- 
low knew  the  animal  to  be  diseased."  This 
case  has  been  followed  in  some  subsequent 
cases. 

In  Wiedeman  v.  Keller,  171  HI.  93,  49  N. 
E.  210  (decided  in  1898),  it  was  held  that 
in  a  sale  by  a  dealer  there  is  an  implied 
warranty.  Ooad  v.  Johnson,  6  Heisk.  340, 
referred  to  in  Wiedeman  v.  Keller,  171  111. 
93,  98,  49  K.  E.  210,  as  a  case  contrary  to 
the  decision  there  made,  was  a  sale  of  live 
cattle  on  inspection. 

We  are  of  opinion  that  the  rule  stated 
above  as  that  established  in  England  is  the 
true  rul.;  as  to  when  there  is  an  implied 
term  or  condition  of  soundness  in  the  sale 
of  food. 

We  are  also  of  opinion  that  offering  food 
for  sale  is  in  itself  a  representation  that  it 
is  believed  to  be  sound,  and  that  where 
there  is  no  implied  term  or  condition  of 
soundness  the  defendant  is  not  liable  unless 
he  knew  of  the  fact  that  the  food  sold  was 
not  fit  to  hk  eaten. 

Coming  to  the  case  at  bar  and  to  the 
allegation  that  the  fowl  here  in  question 
was  sold  with  an  implied  warranty  that  it 
was  flt  for  food:  To  prove  that  allpgation 
the  burden  was  on  the  plaintiff  to  prove 
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that  in  making  the  purchase  here  in  question 
she  relied  on  his  skill  and  judgment  in 
selecting  the  fowl, — in  other  words,  to  make 
out  that  the  purchase  of  the  fowl  in  the 
case  at  bar  was  not  the  purchase  of  it  as 
a  specific  -chattel,  and  that  it  was  a  pur- 
chase of  the  same  kind  as  one  where  food 
is  shipped  under  a  previous  contract  or  in 
fulfilment  of  an  order  (that  is  to  say. 
where  the  buyer  relies  on  the  seller's  skill 
and  judgment),  aa  in  Wallis  v.  Russell 
[1002]  2  Ir.  K.  B.  68S.  It  is  enough  to  dis- 
pose of  this  case  to  say  that  the  plaintiff 
did  not  sustain  the  burden  of  proof  on  that 
issue.  The  evidence  did  not  disclose  how 
or  by  whom  the  fowl  was  selected;  all  that 
is  stated  on  that  point  is  that  "the  plain- 
tiff Mary  Farrell  went  to  the  defendant's 
store  at  about  9 :  15  P.  K.  on  Saturday,  July 
1,  1906,  and  purchased  a  chicken  from  one  of 
the  salesmen."  Moreover,  so  far  as  the  evi- 
dence went,  it  showed  that  in  offering  the 
fowls  from  which  the  one  in  question  was 
selected  the  defendant  did  not  offer  to  exer- 
cise his  skill  and  judgment  in  supplying 
sound  food.  The  fowl  in  question  was 
bought  from  those  exhibited  on  Saturday 
night  in  July,  by  the  defendant,  on  a  bar- 
gain counter,  to  be  sold  at  60  cents  on  the 
dollar.  It  is  manifest  that  the  defendant 
offered  this  meat  for  sale  to  avoid  carrying 
it  over  Sunday  in  hot  weather,  and  it  is 
a  fair  inference  that,  like  all  articles  on  a 
bargain  counter,  the  selection  was  to  be 
made  by  the  buyer.  See  in  this  connection 
the  statement  of  Sewall,  J.,  in  Emerson  v. 
Brigham,  10  Mass.  197,  201,  6  Am.  Dec. 
109 :  "The  difference  is  that  in  the  case  of 
provisions  the  artifice  is  proved  when  a  vic- 
tualer  sells  meat  as  fresh  to  his  customers 
at  a  sound  price." 

2.  The  plaintiff's  next  contention  is  that 
the  defendant  knew  that  the  fowl  was  unfit 
for  food,  and  that  she  is  entitled  to  recover 
on  that  ground.  There  are  no  all^ations 
that  the  defendant  represented  that  the  fowl 
was  fit  for  food,  and  that  the  plaintiff 
bought  it  relying  on  that  representation. 
For  that  reason  the  ruling  was  right  if  made 
on  the  state  of  the  pleadings.  But,  passing 
that  by,  there  was  no  evidence  that  war- 
ranted a  finding  that  the  defendant  knew 
that  the  fowl  was  unsound. 

3.  This  brings  us  to  the  allegation  that 
the  defendant  "in  the  exercise  of  reasonable 
care  and  diligence  could  and  should  have 
known  that  said  fowl  was  unfit  for  food; 
and  the  plaintiff  says  that  in  all  the  prem- 
ises she  was  in  the  exercise  of  due  care,  but 
the  defendant,  its  agents  and  servants,  were 
negligent." 

In  support  of  her  contention  that  the  de- 
fendant is  liable  here  for  negligence  in  sell- 
ing her  an  unsound  fowl  the  plaintiff  re- 
lies on  the  rule  that  an  apothecary  is  liable 
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who  sells   a   poism   labeled  as  a  hnnnless 
drug   (as   to  which   see  Norton  v.   Hewall, 
106  Mass.   143,  8  Am.  Rep.  298),  and  on 
the  case  of  Bishop  v.  Weber,  139  Mass.  411, 
62  Am.  Rep.  715,  1  N.  E.  164.    Tlie  ground 
en  which  the  apothecary  is  liable  is  that 
he  deals  in  poisons.    That  is  quite  different 
from  dealing   in   food   which   may   become 
poisonous.      That    rule    does    not,    in    our 
opinion,  apply  to  the   sale  of  articles  of 
food.    Bishop  V.  Weber,  supra,  was  a  case 
where  the  plaintiff  alleged  in  her  declaration 
that  the  defendant  had  been  employed  as  a 
caterer  to  furnish  a  supper  to  those  attend- 
ing the  triennial  celebration  of  the  Handel 
&  Haydn  Society  who  should  buy  a  ticket 
of  him  for  the  supper;  that  she  purchased 
a  ticket,  and  was  poisoned  by  food  eaten 
by  her  and  so  furnished  by  the  defendant; 
and  that  the  defendant  was  negligent  in  the 
premises.     To  this  the  defendant  demurred. 
It  was  assumed  by  the  court  that  the  dec- 
laration was  in  tort,  and  not  in  contract, 
although   the   writ   covered   both   tort   and 
contract;   and   the  only  question  discussed 
was  whether  the  plaintiff,  who  was  not  a 
party  to  the  contract,  could  maintain   an 
action.     It  was  held  that  she  could,  on  the 
doctrine    that    an    apothecary    who    marks 
laudanum  "par^oric"  is  liable  to  a  plain- 
tiff (not  a  party  to  the  contract)  who  swal- 
lows  the  laudanum  in  consequence  of  the 
label.     There  seems  to  be  ground  for  hold- 
ing that  the  declaration  in  Bishop  t.  Weber 
was  good  as  a  declaration  on  a  contract  be- 
tween the  plaintiff  and  the  defendant.     All 
that  was  decided  in  that  case  was  that  the 
declaration  was  good.     Whether  negligence 
is  the  ground  for  holding  a  caterer  or  inn- 
keeper liable  for  serving  poisonous  food  was 
not  discussed.     Whatever  may  be  the  rule 
in  respect  to  caterers  in  serving  meals,  there 
is  no  case  in  which  it  has  been  held  that  in 
the  sale  of  provisions  by  a  dealer  the  test 
of  his  liability  is  negligence.     If  the  selec- 
tion is  left  to  the  dealer,  due  care  by  him 
is  no  defense.     He  is  liable  for  latent  un- 
soundness   that    could    not    be    discovered. 
Wallis  V.  Russell,  supra.     And  see,  as  to 
due  care  in  the  sale  by  a  dealer  of  chattels 
not  articles  of  food,  Randall  v.  Newson,  L. 
R.  2  Q.  B.  Div.  102.    As  due  care  is  no  de- 
fense when  the  dealer  makes  the  selection, 
so  there  is  no  liability  for  negligence  when 
a  dealer  offers  several  articles  of  food  for 
sale  from  which  the  buyer  is  to  make  his 
own    selection.     In    offering   these    several 
articles    he    impliedly    represents    that    he 
believes  all  of  them  to  be  fit  for  food.    That 
is   the  extent  of  his  liability;  no  question 
of  negligence  is  involved.    The  implied  rep- 
resentotion  of  soundness  apart,  there  is  no 
liability  on  a  vendor  of  food  to  be  selected 
by    the  buyer  because  he   did  not  procure 
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and  offer  for  sale  bett«r  food  than  he  pro- 
cured and  offered  for  sale. 

4.  As  the_  plaintiff  in  the  third  case,  who 
bought  the  fowl,  cannot  recover,  it  is  not 
necessary  to  consider  the  cases  brought  by 
her  children. 

The  result  is  that  the  exceptions  must  be 
overruled. 

So  ordered. 


UNITED  STATES  CIRCWT  OOIJBT  OF 
APPEAIiS,  EIGHTH  CIRCUIT. 

GEORGE  TEIS.  Plff.  in  Err., 

v. 

SMUGGLER  MINING  COMPANY. 

(—  C.  C.  A.  — ,  158  Fed.  260.) 

Master  —  negligence  —  proximate  cause. 

1.  Negligently  permitting  gas  to  remain 
in  a  mine  is  not  the  pro.\imate  cause  of  an 
injury  to  a  workman  who,  overcome  with 
the  gas,  is  placed  by  rescuers  on  the  ele- 
vator, which  is  large  enough  to  accommodate 
his  body,  in  such  a  manner  that  a  leg  ex- 
tends beyond  the  floor  and  is  crushed  by 
contact  with  the  walls  of  the  shaft,  since 
such  result  could  not  have  been  reasonably 
anticipated  from  the  presence  of  the  gas  in 
the  mine. 

Trial  —  directed  verdict. 

2.  The  court  should  direct  a  verdict  for 
defendant  in  an  action  to  recover  damages 
for  personal  injuries,  where  the  facts  are 
undisputed,  and,  as  matter  of  law,  the  al- 
leged negligence  was  not  the  proximate 
cause  of  the  accident. 

(December  9,   1007.) 


Note.  —  Upon  the  subject  of  anticipa- 
tion as  an  element  of  proximate  cause,  see 
case  note  to  Kreigh  v.  Weatinghouse,  C.  K. 
4  Co.  11  L.R.A.(N.S.)  684.  As  is  shown 
by  the  authorities  there  set  out,  anticipa- 
tion is  generally  held  to  be  an  essential  ele- 
ment in  proximate  cause,  and  one  guilty  of 
negligence  cannot  be  held  liable  for  injuries 
caused  thereby  unless  such  injuries  could 
have  been  reasonably  foreseen  and  antici- 
pated as  a  result  of  the  negligent  act.  Un- 
der this  rule,  it  would  seem  that  the  deci- 
sion in  the  foregoing  case  is  correct.  As- 
suming that  the  defendant  was  guilty  of  neg- 
ligence in  permitting  gas  to  accumulate  in 
the  mine,  it  might  reasonably  have  fore- 
seen that  one  of  its  employees  in  descend- 
ing into  the  mine  would  be  overcome  by  the 
gas;  but  it  is  rather  unreasonable  to  also 
say  that  it  could  have  reasonably  anticipated 
that  his  fellow  workmen,  in  attempting  to 
bring  him  to  the  surface,  would  so  negli- 
gently put  him  upon  the  elevator  that  his 
ankle  would  be  broken  by  striking  against 
the  sides  of  the  shaft  while  the  elevator 
i  was  being  raised. 
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I?  RROR  to  the  Circuit  Court  of  the  Unit- 
■J  ed  States  for  the  District  of  Colorado 
to  review  a  judgment  in  defendant's  favor 
in  an  action  brought  to  recover  damages  for 
personal  injuries  allied  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Sanborn  and  Van  Devanter, 
Circuit  Judges,  and  Philips,  District  Judge. 

Mr.  M.  J.  Galligan,  for  plaintiff  in  er- 
ror: 

It  is  not  essential  to  constitute  proximate 
cause  that  the  precise  injury  which  result- 
ed from  the  master's  n^ligence  should  have 
been  foreseen. 

8  Current  Law,  759;  Burk  v.  Creamery 
Package  Mfg.  Co.  126  Iowa,  730,  106  Am. 
St.  Rep.  377,  102  N.  W.  793;  Gudfelder  v. 
Pittsburg,  C.  C.  ft  St.  L.  R.  Co.  207  Pa. 
629,  57  Atl.  70;  Consolidated  Gas  Co. 
v.  Getty,  90  Md.  683,  94  Am.  St.  Rep. 
603,  54  Atl.  660;  Dixon  y.  Scott, 
181  111.  116,  54  N.  E.  897;  Gohrer 
T.  Dienhart  Harness  Co.  (Ind.  App.) 
45  N.  £.  668;  Christianson  v.  Chicago,  hit. 
P.  M.  ft  O.  R.  Co.  67  Minn.  94,  69  N.  W. 
640;,  Miller  ▼.  St.  Louis,  I.  M.  ft  S.  R.  Co. 
00  Mo.  389,  2  S.  W.  439;  Graney  T.  St. 
Louis,  L  M.  ft  S.  R.  Co.  140  Mo.  89,  38 
L.R.A.  633,  41  S.  W.  246;  Hoepper  v.  South- 
ern Hotel  Co.  142  Mo.  378,  44  S.  W.  257; 
Hess  v.  Berwind-White  Coal  Min.  Co.  17.8 
Pa.  230,  36  Atl.  900;  White  Sewing  Mach. 
Co.  v.  Richter,  2  Ind.  App.  331,  23  N.  E. 
446;  Terre  Haute  ft  L  R.  Co.  v.  Buck,  96 
Ind.  346,  40  Am.  Rep.  168;  Grimes  v. 
Louisville,  N.  A.  ft  C.  R.  Co.  3  Ind.  App. 
573,  30  N.  E.  200;  Liming  v.  Illinois  C.  R. 
Co.  81  Iowa,  246,  47  N.  W.  66;  Hill  v. 
VVinsor,  118  Mass.  251;  Collins  v.  West 
Jersey  Exp.  Co.  72  N.  J.  L.  231,  5  L.R.A.{N. 
S.)  373,  62  Atl.  675;  City  Electric  Street 
R.  Co.  v.  Conery,  61  Ark.  381,  31  L.R.A. 
570,  54  Am.  St.  Rep.  262,  33  8.  W.  428; 
Jensen  v.  The  Joseph  B.  Thomas,  81  Fed. 
678;  Union  P.  R.  Co.  v.  Callaghan,  6  C. 
C.  A.  205,  12  U.  S.  App.  541,  50  Fed.  988; 
iEtna  F.  Ins.  Co.  v.  Boon,  96  U.  S.  130,  24 
L.  ed.  399;  Western  Coal  ft  Min.  Co.  v.  Ber- 
berich,  36  C.  C.  A.  364,  94  Fed.  329;  Port- 
land Gold  Min.  Co.  v.  Flaherty,  49  C.  C.  A. 
361,  HI  Fed.  312;  Chicago  G.  W.  R.  Co.  v. 
Price,  38  C.  C.  A.  239,  97  Fed.  423;  Schu- 
maker  v.  St.  Paul  ft  D.  R.  Co.  46  Minn.  39, 
12  L.R.A.  257,  48  N.  W.  659;  Chacey  y.  Far- 
go, 5  N.  D.  173,  64  N.  W.  932;  Pastene  v. 
Adams,  49  Cal.  87 ;  Siegel,  C.  ft  Co.  v.  Treka, 
115  111.  App.  50;  Lundeen  v.  Livingston 
Electric  Light  Co.  17  Mont.  32,  41  Pac.  995; 
Coolidge  v.  Haliauer,  126  Wis.  244,  105  N. 
W.  568;  Meyer  v.  Milwaukee  Electric  R.  ft 
Light  Co.  116  Wis.  336,  93  N.  W.  6;  Hinch- 
man  v.Pere  Marquette  R.  Co.  136  Mich.  341, 
65  L.R.A.  653,  99  N.  W.  277;  Wilmington 
15  LJIA.(N.S.) 


Star  Min.  Co.  v.  Fulton,  206  U.  S.  60,  61 
L.  ed.  708,  27  Sup.  Ct.  Rep.  415. 

Mr.  Bruce  R.  McCay,  with  Mr.  WlUlsm 
E.  Hutton,  for  defendant  in  error: 

To  constitute  proximate  cause  the  injury 
must  be  the  natural  and  probable  conse- 
quence of  the  negligence, — such  a  conse- 
quence as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have 
been  foreseen  by  the  wrongdoer  as  likely  to 
flow  from  his  act. 

Hoag  V.  Lake  Shore  ft  M.  S.  R.  Co.  86 
Pa.  293,  27  Am.  Rep.  653;  Empire  State 
Cattle  Co.  T.  Atchison,  T.  ft  S.  F.  R.  Co. 
136  Fed.  141;  American  Bridge  Co.  ▼. 
Seeds,  11  L.R.A.(N.S.)  1041,  76  C.  C.  A. 
407,  144  Fed.  609;  Cole  v.  German  Sav.  ft 
L.  Soc.  63  L.R.A.  416,  69  C.  C.  A.  593, 
124  Fed.  113;  Little  Rock  ft  M.  R.  Co.  v. 
Barry,  43  L.R.A.  349,  28  C.  C.  A.  644, 
56  U.  S.  App.  37,  84  Fed.  944;  Chicago,  St. 
P.  M.  ft  O.  R.  Co.  V.  Elliott,  20  L.R^. 
682,  5  C.  C.  A.  347,  12  U.  S.  App.  381.  66 
Fed.  949;  Goodlander  Mill  Co.  v.  Standard 
Oil  Co.  27  L.R.A.  683,  11  C.  C.  A.  253,  24 
U.  S.  App.  7,  63  Fed.  400;  Andrews  v.  Chica- 
go G.  W.  R.  Co.  129  Iowa,  162,  105  N.  W. 
404;  Roedecker  v.  Metropolitan  Street  R. 
Co.  87  App.  Div.  227,  84  N.  Y.  Supp.  300; 
Sickles  v.  Missouri,  K.  ft  T.  R.  Co.  13  Tex. 
Civ.  App.  434,  35  S.  W.  493;  Jenks  v.  Wil- 
braham,  11  Gray,  143;  Stone  t.  Boston  ft  A. 
R.  Co.  171  Mass.  636,  41  L.RA.  704,  61 
N.  E.  1;  Gibson  v.  International  Trust 
Co.  177  Mass.  100,  62  L.R.A.  928,  58  N.  B. 
278;  South  Side  Pass.  R.  Go.  t.  Trich,  117 
Pa.  390,  2  Am.  St.  Rep.  672,  11  Atl.  627; 
Cleveland,  C.  C.  ft  St.  L.  R.  Co.  t.  Lindsay, 

109  111.  App.  633;  Southern  Tranap.  Co. 
V.  Harper,  118  Ga.  672,  46  S.  E.  458;  John- 
son V.  Great  Northern  R.  Co.  7  N.  D.  284, 
76  N.  W.  260;  Glassey  ▼.  Worcester  OimsoL 
Street  R.  Co.  185  Mass.  316,  70  N.  E.  199; 
Brown  ▼.  Wabash,  St.  L.  ft  P.  R.  Co.  20  Mo. 
App.  222;  Texas  ft  P.  R.  Co.  t.  Bigham, 
90  Tex.  223,  38  S.  W.  162;  Butts  t.  Cleve- 
hind,  C.  C.  ft  St.  L.  R.  Co.  49  C.  C.  A.  69, 

110  Fed.  320;  Mobile  ft  0.  R.  Co.  t.  Chris- 
tian Moerlein  Brewing  Co.  146  Ala.  404, 
41  So.  17;  Snyder  v.  Colorado  Springs  ft 
C.  C.  D.  R.  Co.  36  Colo.  288,  8  L.R.A.(N.S.) 
781,  118  Am.  St.  Rep.  HO,  86  Pae.  686; 
Haley  v.  St.  Louis  Transit  Co.  179  Mo.  30. 
64   L.R.A.  296,   77   S.  W.  781. 

Philips,  District  Judg«,  delivered  the 
opinion  of  the  court: 

This  is  an  action  for  personal  injury. 
At  the  conclusion  of  the  plaintiff's  evidence, 
the  court  directed  a  verdict  for  the  defend- 
ant in  error.  To  reverse  this  action  the 
plaintiff  has  brought  the  case  here  on  writ 
of  error. 

The  plaintiff  was  an  employee  of  the  de- 
fendant, working  in  its  mine,  in  which  there 
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was  more  or  less  gas  escaping.  He  had 
worked  in  this  mine  for  twelve  or  fourteen 
months  prior  to  the  accident.  In  the  month 
of  August,  1903,  some  of  the  timbers  em- 
ployed in  the  mine  tool(  fire,  when  the  work 
therein  was  suspended  until  the  first  part 
of  September.  The  plaintiff  returned  to 
work  about  three  days  prior  to  the  injury 
in  question.  He  was  engaged,  in  connec- 
tion with  one  Crozier,  a  fellow  servant,  in 
hauling  ore  out  of  the  mine  with  a  tram- 
way car  drawn  by  a  horse.  On  the  after- 
noon of  September  8,  1903,  the  gas  in  the 
level  where  the  plaintiff  was  at  work  mani- 
fested itself  in  sufficient  quantity  to  make 
it  uncomfortable  to  the  plaintiff  and  his 
fellow  workman.  They  came  out  of  the 
mine  two  or  three  times,  and  remained  in 
the  fresh  air  for  half  an  hour  or  more  at 
a  time  to  get  rid  of  the  effects  of  the  gas. 
The  last  time  was  just  before  supper,  when 
the  plaintiff  complained  of  a  headache  pro- 
duced by  the  gas.  His  testimony  is  that 
"we  did  pretty  well  before  supper,  and  did 
not  feel  the  gas  very  much.  Of  course,  we 
felt  it  a  little  bit,  and  Crozier  asked  me  how 
I  felt  about  supper  time.  I  told  him  I  was 
not  feeling  very  good,  and  said  I  would  not 
like  to  go  in  there  again  right  away.  He 
said:  'Wait  a  little  while,  and  you'll  feel 
all  right.'  Pretty  soon  he  came  along  with 
the  horse  and  train,  so  I  thought  I  would 
not  let  him  go  in  alone,  and  I  jumped  on 
too,  of  course.  When  we  got  in,  we  found 
that  the  chutes  were  tied  up,  and  Crozier 
told  me  to  go  up  to  the  40  foot,  the  gas  as 
not  so  bad,  and  he  said  he  would  load  the 
car,  and  I  said  'AH  right,'  and  started  out, 
and  that  is  all  I  know  about  it.  I  must  have 
dropped  right  there." 

He  further  testified  that,  just  after  sup- 
per, when  they  started  into  the  mine,  Croz- 
ier took  a  piece  of  waste  and  tied  it  around 
his  nose.  He  further  testified  to  having 
had  a  conversation  with  Mr.  Carey,  the 
mine  superintendent,  before  he  went  into 
the  mine  the  last  time;'  that  Mr.  Carey 
asked  him  how  he  felt  and  he  told  him  he 
had  a  headache,  and  Carey  told  him  he  would 
get  over  that,  that  it  would  not  hurt  him; 
that  he  need  not  be  afraid,  there  was  no 
danger  about  the  gas.  As  the  plaintiff  and 
Crozier  did  not  return  to  the  surface  as  soon 
as  expected  by  the  men  at  the  top,  which 
was  an  hour  or  more  after  they  had  returned 
to  work,  a  searching  party  went  after  them. 
The  plaintiff  was  found  about  a  hundred 
or  more  feet  from  the  elevator  shaft,  to  one 
side  of  the  tramway  track,  prostrate  on  the 
ground,  with  his  face  downward,  and  in  a 
comparatively  unconscious  condition.  Cro- 
zier was  found  lying  on  top  of  him  dead. 
There  were  two  methods  of  egress  from 
where  they  were  found :  One  was  out  by  the 
tunnel  through  which  the  tramway  ran, 
IS  L.R.A.(N.S.) 


some  500  or  600  feet.  The  other  was  by 
the  elevator  cage.  The  rescuers  carried  the 
plaintiff  to  the  latter,  which  was  a  square 
cage  about  SVs  feet  wide  between  the  sides, 
two  of  wliich  were  closed  and  the  other  two 
were  open.  The  shaft,  of  course,  was  larger, 
wita  timbers  8  feet  by  8  inches.  There  wa* 
no  light  in  the  elevator,  except,  perhaps, 
the  customary  lamps  on  the  men's  hats  or 
caps.  The  rescuers  laid  the  plaintiff  on 
the  floor  of  the  elevator;  and  their  testimony 
is  that  in  their  ascent  the  plaintiff  did  not 
move.  When  they  reached  the  surface,  up- 
on examination,  it  was  discovered  that  one 
of  the  plaintiff's  legs  at  the  ankle  was  brok- 
en, and  the  injury  was  more  or  less  serious. 
His  testimony  was  that  in  going  up  the 
elevator,  in  a  dazed  kind  of  way,  his  eyes 
opened,  when  he  felt  the  shock,  and  he 
seemed  to  fall  asleep  again,  that  he  recol- 
lected that  much  of  it,  and  it  was  all  he 
knew  about  it. 

The  petition  counts  alone  upon  this  in- 
jury to  the  leg  as  the  basis  of  damages. 
The  allegation  in  this  respect'  is  that,  "while 
being  taken  from  said  level  in  a  cage  in  a 
shaft  in  said  mine  to  the  surface  thereof, 
as  the  result  of  being  so  overcame  by  gas, 
and  while  so  unconscious  by  reason  thereof, 
bis  leg  became  caught  in  said  cage  and 
timbers  while  he  was  being  so  taken  to  the 
surface,  and  his  leg  was  broken,  and  he 
thereby  became  seriously  and  permanently 
injured,  and  suffered  great  pain,"  etc. 

The  petition  further  alleges  that  the 
plaintiff  resumed  work  in  the  mine  shortly 
before  the  accident,  as  the  defendant  as- 
sured him  there  was  no  danger  from  the 
gas,  and  that  he  relied  upon  said  assurance ; 
and  charges  negligence  on  the  part  of  the 
defendant  in  failing  to  inspect  said  tunnel 
level  in  a  proper  manner,  in  failing  to  dis- 
cover gas  in  dangerous  quantities  at  the 
place  where  the  plaintiff  was  at  work, 
and  failing  to  provide  reasonable,  suitable, 
and  sufiScient  ventilation  in  said  mine.  The 
answer  pleaded  the  general  issue  and  as- 
sumption of  risk  by  the  plaintiff. 

Three  questions  are  presented  by  this 
record:  (1)  Was  the  defendant  company 
guilty  of  actionable  negligence  in  permit- 
ting gas  in  the  mine  in  sufficient  quantity 
to  affect  the  plaintiff?  (2)  Did  the  plain- 
tiff, with  knowledge  of  the  presence  of  the 
gas  in  the  mine,  continue  to  work  therein 
under  cireumstances  which  would  charge 
him  with  assumption  of  the  risk?  (3) 
Was  the  defendant's  alleged  negligence  the 
proximate  cause  of  the  injury  to  the  plain- 
tiff's leg? 

When  the  work  in  the  mine  ceased  in  Au- 
gust, by  reason  of  the  timbers  therein  taking 
fire,  most  certainly  there  was  not  present 
in  the  mine,  during  the  existence  of  the  fire, 
any  dangerous  quantity  of  gas,  as  there  was 
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no  explosion  therefrom.  If  there  was  gas  in 
the  mine  in  such  quantity  as  to  attract  at- 
tention so  as  to  impose  upon  the  super- 
intendent the  duty  of  giving  warning  there- 
of to  the  employees  and  taking  energetic 
steps  to  remove  the  danger,  knowledge  of 
that  fact  was  as  obvious  to  the  plaintiff  as 
to  the  inspector.  As  persuasive  proof  that, 
up  to  the  time  the  plaintiff  was  overcome, 
there  was  no  apparently  dangerous  quan- 
tity of  gas  in  the  mine,  there  were  about 
100  men  at  work  therein,  and  there  is  no 
evidence  of  any  deleterious  effect  upon,  or 
complaint  made  by,  them.  The  evidence  is 
that  the  mine  was  equipped  with  the  usual 
machinery  for  pumping  fresh  air  into  it 
through  a  6-inch  pipe,  and  with  a  corres- 
ponding pipe  for  drawing  therefrom  foul 
air  and  gases.  There  was  no  evidence  that 
the  equipment  for  such  purpose  was  not  the 
usual,  ordinary  provision  suitable  therefor. 
Neither  was  there  any  tangible  evidence  of 
any  lack  of  due  care  on  the  part  of  the 
superintendent  in  making  reasonable  inspec- 
tion of  the  mine.  On  the  contrary,  the 
evidence  is  that  the  foreman  had  been  in 
the  mine  twice  that  afternoon;  his  last  ob- 
servation being  taken  about  three  hours 
before  the  accident,  without  discovering  the 
presence  of  any  dangerous  quantity  of  gas. 
Under  such  state  of  the  proofs,  the  state- 
ment made  by  Carey,  the  superintendent,  to 
the  plaintiff,  was  little  more  than  an  expres- 
sion of  opinion  on  his  part  that,  with  the 
facts  in  his  possession,  in  his  judgment  it 
was  not  dangerous  for  the  plaintiff  to  re- 
turn to  work,  remaining  for  short  periods 
in  the  mine.  Plaintiff's  testimony  further 
is  that,  when  he  saw  Crozier  coming  along 
with  the  horse  and  train,  he  thought  he  would 
not  let  him  go  in  alone,  and  he  jumped  onto 
the  train  and  went  with  him,  indicating 
that  he  acted  upon  the  impulse  of  fellow- 
ship rather  than  reliance  upon  the  statement 
made  to  him  by  the  superintendent.  If  it 
be  conceded  that  these  were  questions  for 
the  determination  of  the  jury,  the  forego- 
ing statement  of  the  essential  facts  makes 
it  quite  indisputable  that  the  appearance 
of  sufficient  gas  at  the  time  of  the  injury 
to  asphyxiate  the  plaintiff  and  Crozier  was 
sudden  and  abnormal.  The  important  ques- 
tion therefore  is:  Was  the  injury  to  the 
plaintiff's  leg  the  proximate  cause  of  the 
imputed  negligence  of  the  defendant  com- 
pany in  exposing  the  plaintiff,  according 
to  his  contention,  to  the  gas  in  the  mineT 

Without  undertaking  to  review  the  mass 
of  authorities  bearing  on  this  vexed  ques- 
tion, it  is  sufficient  to  say  that  they  range 
themselves  along  two  lines,  closely  allied, 
but  more  or  less  divergent.  The  one  as- 
serts that,  when  several  concurring  acts  or 
conditions  of  things — one  of  them  the  wrong- 
ful act  of  the  defendant — produce  the  in- 
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jury,  and  it  would  not  have  been  produced 
but  for  such  wrongful  act  or  omission,  it  is 
the  proximate  cause  of  the  injury.  From 
this  postulate  the  plaintiff's  counsel  ar- 
gues that  but  for  the  gas  in  the  mine  the 
plaintiff  would  not  have  been  rendered  help- 
less, so  as  to  have  been  exposed  to  the 
supervening  n^ligent  act  of  the  men  in  so 
placing  him  in  the  elevator  cage  as  to 
leave  his  leg  extending  beyond  the  outside 
thereof,  whereby  it  came  in  contact  with  the 
timbers;  and  therefore  the  negligent  act  of 
exposing  him  to  the  gas  was  a  continuing, 
unbroken  cause.  This,  it  seems  to  us,  is 
the  argument  post  hoc  proctor  hoc.  It  runs 
back  to  the  first  wrongdoer,  no  matter  how 
many  supervening  or  intervening  causes. 
It  admits  of  no  break  in  the  chain  of  causa- 
tion, because  it  is  builded  on  the  presump- 
tion that  hut  for  the  first  negligent  act 
the  person  injured  might  not  have  come  in- 
to the  positicHi  where  the  supervenient  cause, 
although  put  in  motion  by  a  force  entirely 
independent  of  the  first,  smote  the  party 
to  his  injury.  Carried  to  its  logical  se- 
quence, where  A  should  wrongfully  eject  B 
from  his  house  at  a  time  when  the  sky  was 
clear,  if  a  storm  should  suddenly  arise  and 
a  flash  of  lightning  should  kill  B,  his  death 
would  be  the  proximate  cause  of  the  act 
of  ejection.  Opposed  to  this  doctrine  is 
the  line  of  authorities  asserting  the  rule 
to  be  that,  where  the  negligent  act  of  the 
defendant  is  not  wanton,  the  law  attaches 
responsibility  to  it  for  all  the  consequences 
which  ensue  directly  therefrom,  and  for 
such  effect  as,  in  the  natural  order  of  se- 
quence, follows  therefrom,  no  matter  how 
remote  in  point  of  time  or  distance,  limited 
by  the  requirement  that  the  ultimate  re- 
sult must  be  such  as  that  a  reasonable 
person  should  anticipate-  that  in  tlie  natu- 
ral order  of  things  would  probably  ensue. 
Whenever  this  causal  connection  between  the 
negligent  act  and  the  ultimate  injury  is 
interrupted  by  reason  of  the  interposition 
of  some  independent  force  or  human  agency, 
acting  independently  of  the  first  negligent 
act,  but  for  which  the  ultimate  injury 
would  not  have  come,  the  former  is  the  re- 
mote and  the  latter  is  the  proximate  cacue. 
This  is  very  aptly  expressed  by  Wharton 
thus:  "The  intervener  acts  as  a  noncon- 
ductor and  insulates  the  negligence." 

The  philosophy  of  the  responsibility  for  a 
negligent  act  is  that  the  wrongdoer  is  an- 
swerable for  such  consequences  as  flow  di- 
rectly from  the  act,  and  are  such  as  a  rea- 
sonable man  should  anticipate  would  prob- 
ably result  from  the  act  first  committed. 
Judge  Cooley,  in  his  work  on  Torts,  voL 
1,  3d  ed.  p.  99,  with  characteristic  exact- 
ness, has  summarized  the  rule  as  follows: 
"It  is  not  only  requisite  that  damage,  ac- 
tual or  inferential,  should  be  suffered,  but 
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this  damage  must  be  wie  legitimate  sequence 
of  tlie  thing  amiss.    The  maxim  of  the  law 
here  applicable  is  that  in  law  the  immediate, 
and  not  the  remote,  cause  of  any  event  is  re- 
garded;  and   in   the  application   of   it  the 
law  rejects,  as  not  constituting  the  founda- 
tion for  an  action,  that  damage  which  does 
not   flow    proximately    from    the   act    com- 
plained of.    In  other  words,  the  law  always 
refers  the  injury  to  the  proximate,  not  to  the 
remote,  cause.    The  explanation  of  this  max- 
im may  be  given  thus:     If  an  injury  has 
resulted  in  consequence  of  a  certain  wrongful 
act   or   omission,  but  only  through   or  by 
means    of    some    intervening    cause,    from 
which   last  cause  the  injury  followed  as  a 
direct  and  immediate  consequence,  ther  law 
will  refer  the  damage  to  the  last  or  proxi- 
mate cause,  and  refuse  to  trace  it  to  that 
which  was  more  remote.    The  chief  and  sutli- 
cieut  reason  for  this  rule  is  to  be  found  in 
the    impossibility   of    tracing   consequences 
through    successive    steps    to    the    remote 
cause,  and  the  necessity  of  pausing  in  the 
investigation  of  the  chain  of  events  at  the 
point  beyond  which  experience  and  observa- 
tion convince  us  we  cannot  press  our   in- 
quiries with  safety.    To  the  proximate  cause 
we   may   usually   trace    consequences    with 
some  degree  of  assurance;  but  beyond  that 
we  enter  a   field  of  conjecture,  where  the 
uncertainty   renders   the  attempt   at  exact 
conclusions  futile.    A  writer  on  this  subject 
has  stated  the  rule  in   the  following  lan- 
guage:   If  the  wrong  and  the  resulting  dam- 
age are  not  known  by  common  experience 
to  be  naturally  and  usually  in  sequence,  and 
the  damage  does  not,  according  to  the  ordi- 
nary course  of  events,  follow  from  the  wrong, 
then   the  wrong   and   the  damage   are  not 
sufficiently    conjoined    or    concatenated    as 
cause  and  effect  to  support  an  action."    As 
a  corollary  to'this  postulate  he  says  (page 
101 ) :      "When  the   act  or   omission    com- 
plained of  is  not  in  itself  a  distinct  wrong, 
and  can  only  become  a  wrong  to  any  par- 
ticular individual  through  injurious  conse- 
quences resulting  therefrom,  this  consequence 
must  not  only  be  shown,  but  it  must  be  so 
connected  by  averment  and  evidence  with  the 
act  or  omission  as  to  appear  to  have  resulted 
therefrom  according  to  the  ordinary  course 
of  events,  and  as  a  proximate  result  of  a 
sufficient  cause." 

The  court  of  appeals  of  Pennsylvania,  in 
Hoag  V.  Lake  Shore  A  M.  S.  R.  Co.  85  Pa. 
293,  27  Am.  Rep.  653,  has  applied  this  better 
rule.  In  that  case  the  plaintiff  owned  an  oil 
lease  near  the  defendant's  railroad  track, 
where  it  ran  along  the  bank  of  Oil  creek  at 
the  base  of  a  high  hill.  A  slide  of  earth  and 
rocks,  during  a  rainstorm,  came  down  the 
hillside,  lodging  on  defendant's  track.  A 
train  of  cars  of  the  defendant,  loaded  with 
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crude  petroleum,  ran  into  this  slide,  whereby 
the  train  was  derailed  and  the  petroleum 
ignited  by  fire  from  the  engine.    The  ignited 
oil  ran  into  the  creek  and  was  carried  down 
stream  some  300  or  400  feet,  setting  fire  to 
the    plaintiff's   building,    destroying   it.      It 
was  held  that  the  plaintiff  could  not  recover 
because  the  destruction  of  the  building  was 
not  the  proximate  cause  of  the  defendant's 
imputed  negligence.     The  court  said:     "A 
man's  responsibility  for  his  negligence  and 
that  of  his  servants  must  end  somewhere. 
There  is  a  possibility  of  carrying  an  admit- 
tedly correct  principle  too  far.    It  may  be  ex- 
tended so  as  to  reach  the  redvctio  ad  abtur- 
dum,  so  far  as  it  applies  to  the  practical 
business  of  life.     ...     The  true  rule  is 
that  the  injury  must  be  the  natural  and 
probable   consequence   of   the    negligence- 
such  a  consequence  as,  under  the  surround- 
ing circumstances  of  the  case,  might  and 
ought  to  have  been  foreseen  by  the  wrong- 
doer as  likely  to  flow  from  his  act.     This 
is  not  a   limitation   of  the  maxim,  Oauso 
prowima  non  remota  spectatur.    It  only  af- 
fects its  application.    ...    It  would  be 
unreasonable  to  hold  that  the  engineer  of  the 
train  could  have  anticipated  the  burning  of 
the    plaintiff's    property    as   a   consequence 
likely  to  flow  from  his  negligence  in  not  look- 
ing out  and  seeing  the  landslide.     The  ob- 
struction    itself     was     unexpected.     .     .    » 
The  probable  consequences  of  the  collision, 
such  as  the  engineer  would  have  a  right  to 
expect,  would  be  the  throwing  of  the  engine 
and  a  portion  of  the  train  off  the  track. 
Ayas  he  to  anticipate  the  bursting  of  the 
oil  tanks,  the  oil  taking  fire,  the  burning  oil 
running  into  and   being   carried  down  the 
stream ;  and  the  sudden  rising  of  the  waters 
of  the  stream,  by  means  of  which,  in  part 
at   least,   the   burning   oil   set   fire   to   the 
plaintiff's  building?    This  would  be  a  severe 
rule  to  apply,  and  might  have  made  the  de- 
fendants responsible  for  the  destruction  of 
property  for  miles  down  Oil  creek.     .     .     . 
It  is  manifest  that  the  negligence  was  the 
remote,  and  not  the  proximate,  cause  of  the 
injury  to  the  plaintiff's  building." 

In  South  Side  Pass.  R.  Co.  v.  Trich,  117 
Pa.  390,  2  Am.  St.  Rep.  672,  11  Atl.  627, 
the  plaintiff  was  upon  the  rear  platform  of. a 
street  car  and  about  to  enter  the  same  when 
the  driver  whipped  up  the  horse  to  avoid  a 
colision  with  a  runaway  horse  and  carriage. 
The  abrupt  jolt  threw  the  plaintiff  to  the 
ground,  when  he  was  struck  by  the  runaway 
and  injured.  The  court  held  that  a  verdict 
for  the  defendant  should  have  been  directed. 
The  court,  through  Mr.  Justice  Oreen,  said : 
"The  utmost  that  can  be  said  would  be  that 
such  a  consequence  might  possibly  happen. 
But  things  or  results  which  are  only  possible 
cannot  be  spoken  of  as  either  probable  or 
natural;  for  the  latter  are  those  things  or 
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events  which  are  likely  to  happen  and  which 
for  that  reason  should  be  foreseen.  Things 
which  are  possible  may  never  happen,  but 
those  which  are  natural  or  probable  are 
those  which  do  happen,  and  happen  with 
such  frequency  or  regularity  as  to  become 
a  matter  of  definite  inference.  To  impose 
such  a  standard  of  care  as  requires,  in  the 
ordinary  affairs  of  life,  precaution  on  the 
part  of  individuals  against  all  the  possibili- 
ties which  may  occur,  is  establishing  a  de- 
gree of  responsibility  quite  beyond  any  le^al 
limitations  which  have  yet  been  declared." 

In  Stone  v.  Boston  &  A.  R.  Co.  171  Mass. 
S36,  41  L.R.A.  794,  61  N.  E.  1,  the  railroad 
company  negligently  stored  oil  upon  a  sta- 
tion platform.  A  teamster,  not  an  employee, 
went  to  the  platform  to  deliver  goods  and 
dropped  a  match  on  the  platform,  causing  a 
fire  which  finally  communicated  to  the  plain- 
tiff's building,  about  76  feet  from  the  point 
of  origin  of  the  fire.  The  court  held  the 
damage  not  proximate,  and  said :  "Was  the 
starting  of  the  fire  by  Casserly  the  natural 
and  probable  consequence  of  the  defendant's 
negligent  act  in  leaving  the  oil  upon  the 
platform  t  According  to  the  usual  experience 
of  mankind,  ought  this  result  to  have  been 
apprehended?  The  question  is  not  whether 
it  was  a  possible  consequence,  but  whether  it 
was  probable, — that  is,  likely  to  occur,  ac- 
cording to  the  usual  experience  of  mankind. 
That  this  is  the  true  test  of  responsibility, 
applicable  to  a  case  like  this,  has  been  held 
in  very  many  cases,  according  to  which  a 
wrongdoer  is  not  responsible  for  a  conse- 
quence which  is  merely  possible,  according  to 
occasional  experience,  but  only  for  a  conse- 
quence which  is  probable,  according  to  ordi- 
nary and  usual  experience.  One  is  bound  to 
anticipate  and  provide  against  what  usually 
happens  and  what  is  likely  to  happen ;  but  it 
would  impose  too  heavy  a  responsibility  to 
bold  him  bound  in  like  manner  to  guard 
against  what  is  unusual  and  unlikely  to 
happen,  or  what,  as  it  is  sometimes  said,  is 
only  remotely  and  slightly  probable.  A 
high  degree  of  caution  might,  and  perhaps 
would,  guard  against  injurious  consequences 
which  are  merely  possible;  but  it  is  not 
negligence,  in  a  leg^l  sense,  to  omit  to  do 
so." 

Accordingly,  in  Gibson  v.  International 
Trust  Co.  177  Mass.  100,  52  L.R.A.  928, 
68  N.  E.  278,  the  janitor  of  the  defendant's 
building,  while  riding  in  the  elevator,  care- 
lessly moved  the  stool  of  the  elevator  boy, 
who,  not  aware  thereof,  when  he  attempted 
to  sit  down,  lost  his  balance,  and,  in  saving 
himself  from  falling,  clutched  at  the  ele- 
vator lever,  which  started  the  elevator  and 
injured  a  passenger.  It  was  held  that  the 
act  of  the  elevator  boy  in  clutching  the  lever 
was  the  proximate  cause  of  the  injury,  and 
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not  the  act  of  the  janitor  in  removing  the 
stool. 

Mr.  Justice  Miller,  in  Louisiana  Mut.  Ins. 
Co.  v.  Tweed,  7  Wall.  44,  19  L.  ed.-  65,  after 
adverting  to  the  rule  of  proximate  and  re- 
mote cause,  said:  "One  of  the  most  valu- 
able of  the  criteria  furnished  us  by  these  au- 
thorities is  to  ascertain  whether  any  new 
cause  has  intervened  between  the  fact  accom- 
plished and  the  alleged  cause.  If  a  new  force 
or  power  has  intervened  of  itself  sufficient 
to  stand  as  the  cause  of  the  misfortune,  the 
other  must  be  considered  as  too  remote." 

In  Milwaukee  A  St.  P.  R.  Co.  v.  Kellogg, 
94  U.  S.  469,  476,  24  L.  ed.  266,  269,  Mr. 
Justice  Strong  declared  the  rule  as  follows: 
"The  question  always  is:  Was  there  an 
unbroken  connection  between  the  wrongful 
act  and  the  injury, — ^a  continuous  opera- 
tion? Did  the  facts  constitute  a  continuous 
succession  of  events,  so  linked  together  as 
to  make  a  natural  whole,  or  was  there  some 
new  and  independent  cause  intervening  be- 
tween the  wrong  and  the  injury?  It  is  ad- 
mitted that  the  rule  is  difficult  of  applica- 
tion. But  it  is  generally  held  that,  in  order 
to  warrant  a  finding  that  negligence,  or  any 
act  not  amounting  to  wanton  wrong,  is  the 
proximate  cause  of  an  injury,  it  must  ap- 
pear that  the  injury  was  the  natural  and 
probable  consequence  of  the  negligence  or 
wrongful  act,  and  that  it  ought  to  have 
been  foreseen  in  the  light  of  the  attending 
circumstances." 

In  ^tna  F.  Ins.  Co.  v.  Boon,  96  U.  S.  117, 
130,  24  L.  ed.  395,  398,  Mr.  Justice  Strong 
again  recognized  the  principle  that,  "when 
the  causes  are  independent  of  each  other, 
the  nearest  is,  of  course,  to  be  charged  with 
the  disaster." 

In  Scheffer  v.  Washington  City  V.  M. 
&,  G.  S.  R.  Co.  105  U.  S.  249,  26  L.  ed. 
1070,  the  executors  of  Charles  Scheffer 
brought  suit  against  the  defendant  railroad 
company  for  the  death  of  said  Scheffer, 
alleged  to  have  resulted  from  a  collision 
of  railway  trains,  due  to  defendant's  negli- 
gence. As  a  result  thereof,  said  Scheffer  be- 
came disordered  in  mind  and  body,  his  brain 
and  spine  were  affected,  whereby  his  rea- 
soning powers  became  impaired,  and  in  eight 
months  thereafter,  as  a  consequence  of  illu- 
sions and  forebodings  over  his  condition,  lie 
committed  suicide.  It  was  held  that  the 
negligent  act  of  the  railroad  company  was 
not  the  proximate  cause  of  Scbeffer's  death. 
After  reaffirming  the  rule  laid  down  in  Mil- 
waukee &  St.  P.  R.  Co.  V.  Kellogg,  supra, 
Mr.  Justice  Miller  said :  "Bringing  the  case 
before  us  to  the  test  of  these  principles,  it 
presents  no  difficulty.  The  proximate  cause 
of  the  death  of  Scheffer  was  his  own  act  of 
self-destruction.  It  was,  within  the  rule, 
.  .  .  a  new  cause,  and  a  sufficient  cause 
of  death.    The  argtimeut  is  not  sound  which 
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aeeka  to  trace  this  immediate  cause  of 
death  through  the  various  stages  of  mental 
aberration,  physical  suflTering,  and  eight 
months'  disease  and  medical  treatment  to 
the  original  accident  on  the  railroad.  Such 
a  course  of  possible,  or  even  logical,  argu- 
ment would  lead  back  to  that  'great  first 
cause  least  understood,'  in  which  the  train 
of  all  causation  ends.  The  suicide  of  Schef- 
fer  was  not  a  result  naturally  and  reason- 
ably to  be  expected  from  the  injury  re- 
ceived on  the  train.  It  was  not  the  natural 
and  probable  consequence,  and  could  not 
have  been  foreseen  in  the  light  of  the  cir- 
cumstances attending  the  negligence  of  the 
officers  in  charge  of  the  train." 

Without  adverting  to  the  accordant  de- 
cisions of  state  and  Federal  courts  in  other 
jurisdictions,  it  is  sufficient  to  say  that  the 
rule  above  declared  has  been  recognized  and 
applied  in  this  circuit.  Chicago,  St.  P.  M. 
ft  O.  R.  Co.  ▼.  Elliott,  20  L.R.A.  582,  5 
C.  C.  A.  347,  12  U.  8.  App.  381,  66  Fed. 
040.  In  the  more  recent  case  of  Cole  v. 
German  Sav.  ft  L.  Soc.  63  L.RJL.  416,  69 
C.  C.  A.  593,  124  Fed.  113,  known  m  the 
"Elevator  Case,"  the  facts  of  which  are  quite 
familiar.  Judge  Sanborn  reafBrmed  the  rule 
tepressed  in  the  syllabus:  "An  injury  that 
results  from  an  act  of  negligence,'but  that 
could  not  have  been  foreseen  or  reasonably 
anticipated  as  its  probable  consequence,  and 
that  [probably]  would  not  have  resulted 
from  it  had  not  the  interposition  of  some 
new  and  independent  cause  interrupted  the 
natural  sequence  of  events,  turned  aside 
their  course,  and  produced  it,  is  not  action- 
able. Such  an  act  of  negligence  is  the  re- 
mote, and  the  independent  intervening  cause 
is  the  proximate,  cause  of  the  injury." 

A  discriminating  observance  of  the  fore- 
going distinction  between  the  proximate  and 
remote  cause  would  have  prevented  some 
confusion  in  the  authorities,  and  greatly 
simplified  the  solution  of  seemingly  com- 
plicated facts  of  the  particular  case. 

Turning  to  the  case  in  hand,  it  may  be 
conceded  that  the  mine  owner  might  be  held 
to  have  reasonably  anticipated  that,  per- 
mitting gas  to  flow  in  the  mine,  a  workman 
exposed  thereto  might  be  overcome  and 
rendered  unconscious.  It  may  also  be  conceded 
that  it  would  not  be  an  unnatural  course  to 
pnrsue  by  the  men,  on  discovering  the  plain- 
tiff prostrate  in  the  mine,  to  carry  him  to 
the  elevator  as  the  shortest  and  quickest 
method  of  taking  him  to  the  surface  for 
restoration.  It  may  further  be  conceded, 
for  the  purposes  of  this  case,  that,  with  the 
knowledge  the  defendant  had  of  the  construc- 
tion of  the  elevator  and  its  mode  of  opera- 
tion, a  disabled  man  would,  in  the  passage 
to  the  surface,  be  exposed  to  the  usual  and 
ordinary  incidents  of  such  mode  of  carriage. 
B^ond  question,  the  defendant  could  be  held 
IS  LJUA.(N.S.) 


liable  for  any  injury  to  the  lungs  and  the 
general  health  of  the  plaintiff  traceable  di- 
rectly to  his  exposure  to  the  gas.  But  here 
its  responsibility  would  end.  The  elevator 
from  side  to  side  was  about  6%  feet,  nearly 
the  length  of  an  ordinary  man.  As  it  was 
square,  there  was  ample  room  between  the 
transverse  comers  in  which  the  plaintiff 
could  have  been  laid  without  his  leg  ex- 
tending over  the  side  of  the  elevator.  And, 
had  he  been,  with  ordinary  care,  laid  cross- 
wise at  full  length,  his  feet  would  not  have 
extended  outside  of  the  elevator  over  2  or  3 
inches.  In  the  absence  of  any  knowl- 
edge, so  far  as  this  record  discloses,  on  the 
part  of  the  defendant,  that  any  person  car- 
ried up  the  elevator  had  ever  had  his  feet 
or  legs  injured  by  coming  in  contact  with 
the  wall  of  the  shaft,  would  it  be  within  the 
range  of  reasonable  probability  that  the 
company  should  be  held  to  have  reasonably 
anticipated  that  the  rescuers  would  so  care- 
lessly dump  the  plaintiff  in  the  car  as  to 
leave  his  leg  unnecessarily  protruding  be- 
yond the  elevator,  and  thereby  be  broken  by 
coming  in  contact  with  the  wall  of  tba 
shaft  T 

It  cannot  be  said  that,  if  the  plaintiff  had 
not  been  rescued  at  the  time  he  was,  he 
would  have  died.  The  fact  that  Crozier, 
who  lay  above  him,  was  dead,  and  that  the 
plaintiff,  whose  face  was  to  the  ground,  was 
still  living,  would  indicate  that  the  gas  was 
not  so  deleterious  next  to  the  earth.  And 
that  the  gas  had  measurably  spent  its  de- 
structive force  at  the  time  the  plaintiff  was 
discovered  is  evidenced  by  the  fact  that  the 
rescuing  party  carried  him  out  without  in- 
convenience  to  themselves  on  account  of  the 
presence  of  gas,  and  that  they  returned 
thereafter  and  brought  up  the  body  of 
Crozier.  The  horse  was  also  discovered  near 
by  and  was  led  out  the  length  of  the  tunnel 
by  one  of  the  employees,  without  injurious 
result.  Suppose  that  the  rescuing  party 
had  thought  it  the  better  course  to  have 
carried  the  plaintiff  out  to  the  open  through 
the  tunnel,  and  to  that  end  had  placed  him 
on  the  ore  car,  but  in  their  haste  they  left 
his  leg  hanging  over  the  edge  of  the  car, 
and  the  horse  drawing  the  car  towards  the 
mouth  of  the  tunnel  had  become  frightened, 
or,  fr<nn  viciousness,  had  kicked  the  plaintiff 
and  broken  his  leg,  would  that  have  been  a 
probable  result  that  the  defendant  should  be 
held  to  have  reasonably  anticipated  from 
the  plaintiff's  exposure  to  gas  in  the  mine? 
This  very  situation  is  aptly  illustrated  by 
the  case  of  Roedeckcr  v.  Metropolitan  Street 
R.  Co.  87  App.  Div.  227,  84  N.  Y.  Supp.  300, 
where  the  plaintiff,  under  the  direction  of 
the  conductor,  rode  on  the  front  platform 
of  a  horse  car.  Through  the  negligence  of 
the  company  respecting  the  track  the  horse 
fell,  which  stopped  the  car.     The  car  wa« 
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moved  backward  so  that  the  horse  could 
be  released,  and,  when  released,  it  kicked 
the  plaintiff  who  was  standing  on  the  plat- 
form. It  was  held  that  the  driver's  negli- 
gence ended  with  the  fall  of  the  horse,  and 
therefore  the  injury  was  not  the  proximate 
cause  of  the  negligent  act.  After  adverting 
to  the  lack  of  harmony  in  the  decisions,  the 
court  said:  "The  principle  to  be  evolved 
from  their  consideration  is  that,  although 
a  situation  may  be  produced  by  negligence, 
it  is  only  for  injuries  which  probably,  nat- 
urally and  necessarily  flow  from  such  neg- 
ligence, without  the  intervention  of  another 
and  a  distinct  cause  or  agency,  that  the  au- 
thor of  the  negligence  can  be  held  liable;  and 
this  would  exclude  injuries  resulting  from  an- 
other, subsequent,  different,  and  independent 
cause.  .  .  .  We  must  be  careful  to  avoid 
confusing  two  things  which  are  separate  and 
distinct,  namely,  that  which  causes  the  in- 
jury, and  that  without  which  the  injury 
would  not  have  happened.  .  .  .  'If,  after 
the  cause  in  question  has  been  in  operation, 
some  independent  force  comes  in  and  pro- 
duces an  injury,  not  its  natural  or  probable 
effect,  the  author  of  the  cause  is  not  respon- 
sible." 

When  the  plaintiff  was  carried  to  the  sur- 
face of  the  mine,  and  the  doctor  had  placed 
him  on  a  table  for  examination,  had  some 
third  party  carelessly  struck  a  leg  of  the 
table  and  overturned  it,  whereby  the  plain- 
tiff's leg  would  have  been  broken,  could  it 
be  said  that  that  was  the  natural  or  probable 
result  of  the  presence  of  gas  in  the  mine, 
which  the  defendant  should  have  been  held 
to  have  anticipated?  The  breaking  of  the 
plaintiff's  leg  was  such  an  abnormal,  extra- 
ordinary incident,  through  the  carelessness 
of  the  men  who  carried  him  up  the  elevator, 
as  to  exclude  it  from  the  range  of  reasonable 
prnbability  as  the  result  of  the  gas  in  the 
mine.  It  was  a  result  that  might  not  have 
happened  in  a  thousand  repetitions  of  the 
act  of  carrying  him  up  the  elevator.  As 
well  say,  if  his  rescuers  had  abstracted  his 
pocket  book  or  his  watch  while  he  was  com- 
paratively unconscious  and  helpless,  the  de- 
fendant company  should  be  held  liable,  be- 
cause he  was  rendered  helpless  by  the  gas, 
and  that  that  was  the  first  and  continuing 
unbroken  cause.  The  law  is  that  in  all  the 
relations  and  transactions  of  business  life 
we  have  a  right  to  assume  that  others  will 
perform  their  duty  and  discharge  their  un- 
dertakings in  a  reasonable,  prudent,  and 
careful  manner.  We  are  not  held  to  assume 
that  injury  will  come  as  the  result  of  the 
carelessness  or  incaiitiousness  of  others. 

The  final  contention  on  behalf  of  plain- 
tiff in  error  is  that  the  question  of  proxi- 
mate and  remote  cans?  .thould  have  been 
submitted  to  the  determination  of  the  jury. 
15  L.R.A.(K,S,/ 


Where  the  facts  of  the  particular  case  are 
disputable,  and  are  of  such  character  that 
different  minds  might  reasonably  draw  dif- 
ferent conclusions  therefrom,  it  presents  a 
question  of  fact  properly  determinable  by  the 
jury;  but  where,  as  in  this  case,  there  is 
no  dispute  about  the  facts,  and  the  law  pro- 
nounces the  judgment  on  the  facts  estab- 
lished, it  is  the  province  and  duty  of  the 
court  to  direct  the  verdict.  This  has  been 
so  ruled  in  respect  to  this  character  of  ac- 
tion. Hoag  V.  Lake  Shore  &.  M.  S.  R.  Co. 
85  Fa.  293,  27  Am.  Rep.  653;  South  Side 
Pass.  R.  Co.  V.  Trich,  117  Pa.  390,  2  Am. 
St.  Rep.  672,  U  Atl.  627;  Goodlander  Mill 
Co.  V.  Standard  Oil  Co.  27  L.R.A.  583,  11 
C.  C.  A.  253,  24  U.  S.  App.  7,  03  Fed.  400; 
Cole  V.  German  Sav.  it  L.  Soc.  supra. 

The  Circuit  Court  did  not  err  in  direct- 
ing a  verdict  for  the  defendant,  and  its 
judgment  is  affirmed. 


CONNECTICUT  SUPREME  COURT  OF 
ERRORS. 

GEORGE  L.  GERARD 
v. 
e!  LOUISE  BEECHER  et  al. 

(80  Conn.  363,  68  Atl.  438.) 

Executors  —  distribution  of  void  re- 
mainder. 

1.  That  a  statute  against  perpetuities  is 
limited  to  estates  created  by  deed  or  will 
does  not  render  an  attempted  distribution, 
by  the  probate  court,  of  void  remainders,  to 
"heirs"  of  living  life  tenants,  effectual  to 
vest  the  remainders  in  their  children,  as  a 
distribution  of  intestate  estate,  although  no 

Case  Note.  ^Effect  of  decree  of  dititri' 
button  folloiring  a  teistatnent4iry  dis- 
position of  property  void  under  the 
rule  against  perpetuities,  or  as  un- 
lawfully suspending  the  potver  of 
alienation. 

Research  has  failed  to  discover  any  other 
case  involving  the  effect  of  a  decree  of  dis- 
tribution of  intestate  property  making  a 
disposition  thereof  which  contravenes  the  rule 
against  perpetuities,  or  unlawfully  suspends 
the  power  of  alienation,  although  there  are 
cases  as  to  the  conclusiveness  of  a  decree 
recognizing  as  valid  a  testamentary  dispo- 
sition of  property  which  suspends  the  power 
of  alienation  for  an  unlawful  period.  Since 
the  conclusiveness  of  such  a  decree,  when 
collaterally  questioned,  depends  upon  wheth- 
er or  not  the  court  making  it  has  exceeded 
its  jurisdiction,  it  will  be  apparent  that 
the  two  classes  of  cases  depend  upon  dif- 
ferent considerations.  In  Gerard  v.  Bekch- 
RR,  the  decision,  so  far  as  it  involves  the 
que-'ition  under  discussion,  anpears  to  pro- 
ceed upon  the  ground  that  the  jurisdiction 
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appeal  is  taken  therefrom,  since,  tl>e  chil- 
dren not  yet  being  heirs,  there  is  no  such 
definite  ascertainment  of  persons  entitled 
to  take  as  is  requisite  to  the  distribution 
of  intestate  estate. 

Perpetuities  ^  agreements     In    evasion 
of  statute. 

2.  Property  cannot  be  secured  by  agree- 
ment to  the  "heirs"  of  life  tenants  in  eva- 
sion of  the  statute  against  perpetuities. 

ftetoppel  —  right  to  assert. 

3.  A  child  of  a  life  tenant  cannot,  during 
her  lifetime,  assert  as  her  "heirs"  an  es- 
toppel against  disturbance  of  a  distribu- 
tion to  her  and  her  heirs  of  property  inef- 


fectually devised  either  on  his  own  account 
or  by  her  assertion  of  it  on  his  behalf,  since 
he  cannot  identify  himself  as  "heirs,"  at 
least  where  he  has  not  been  induced  to  do, 
or  forbear  doing,  anything  by  the  conduct  of 
another,  to  furnish  the  foundation  of  an  es- 
toppel. 

(January  8,  1908.) 

CROSS-APPEALS  from  a  judgment  of  the 
Superior  Court  for  New  Haven  County 
dismissing  a  complaint  and  cross-coniplaint 
filed  to  remove  a  cloud  from  title  to  real  es- 
tate.    Affirmed. 


of  the  probate  court  was  limited  to  the  dis- 
tribution of  the  intestate  estate  to  persons 
definitely  ascertained,  while  in  the  following 
cases  a  different  question  of  jurisdiction  was 
presented,  viz.,  the  jurisdiction  to  deter- 
mine the  validity  of  a  testamentary  trust. 
Although  different  conclusions  are  reached 
in  the  latter  class  of  cases  as  to  the  con- 
clusiveness of  the  decree,  the  decisions  are 
therefore  not  necessarily  in  conflict. 

In  Crew  v.  Pratt,  119  Cal.  139,  61  Pac. 
38,  it  was  held  that,  under  §  1666  of  the 
Code  of  Civil  Procedure,  which  provides 
that,  in  making  final  distribution,  "the 
court  must  name  the  persons  and  the  pro- 
portions or  parts  to  which  each  shall  be 
entitled;"  and  that  such  a  decree  "is  conclu- 
sive as  to  the  rights  of  heirs,  legatees,  or 
devisees,  subject  only  to  be  reversed,  set 
aside,  or  modified  on  appeal," — a  decree  dis- 
tributing an  estate  in  accordance  with  a  de- 
vise in  trust  which  was  invalid  aa  unlaw- 
fully suspending  the  power  of  alienation, 
from  which  no  appeal  had  been  taken  and 
which  had  become  final,  could  not  be  collat- 
erally attacked,  the  court  saying:  "The 
subject-matter  upon  which  the  court  was 
called  to  act  in  the  present  instance  was 
the  settlement  of  the  final  account  and  dis- 
tribution of  the  estate  of  O.  C.  Pratt,  un- 
der his  last  will.  To  make  the  final  dis- 
tribution under  $  1666  of  the  Code  of  Civil 
Procedure,  'the  court  must  name  the  per- 
sons and  the  proportions  or  parts  to  which 
each  shall  be  entitled.'  As  an  incident  of 
this  duty,  it  devolved  upon  the  court  to  de- 
termine whether  or  not  there  was  a  valid 
trust  created  by  the  will,  and  whether  the 
respondents  were  lawfully  created  the  trus- 
tees thereof.  The  court  could  not  dispose 
of  this  question  without  passing  upon  the 
validity  of  the  trust.  It  was  the  fulcrum 
upon  which  that  branch  of  the  case  turned. 
Had  the  court  held  the  trust  invalid,  it  is 
not  doubted  but  that  its  jurisdiction  so  to  do 
could  be  upheld.  'The  jurisdiction  to  pro- 
nounce the  judgment  or  order'  mentioned  in 
I  1908  of  the  Code  of  Civil  Procedure  means 
the  right  or  power  of  the  court  to  adjudicate 
upon  the  point  at  all,  which  is  the  vital 
question.  This  question  determined  in  the 
affirmative,  and  it  must  be  held  that  the 
court,  so  far  as  the  validity  of  its  judgment 
is  concerned  and  against  a  collateral  at- 
tack, has  the  Rame  abstract  right  to  decide 
wrong  as  to  decide  right.  In  other  words, 
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it  is  not  the  result  reached  which  deter- 
mines whether  or  not  the  judgment  is  void, 
but  the  power  or  authority  which  we  call  'ju- 
risdiction,' and  which  lies  behind  the  mere 
conclusion  that  determines  the  question.  To 
decide  wrong  where  authority  exists  to  pro- 
nounce judgment  is  error,  which  can  only  be 
corrected  by  appeal,  etc.  To  decide  wrong 
where  no  jurisdiction  exists  to  pronounce 
judgment  of  the  character  involved  renders 
the  adjudication  void,  and  it  can  be  at- 
tacked anywhere  and  collaterally.  In  the 
present  case  we  are  of  opinion  it  was,  un- 
der the  law,  the  duty  of  the  court  to  adju- 
dicate the  question  of  the  validity  of  the 
Pratt  trust,  and  that,  having  done  so,  and 
adjudged  it  to  be  valid,  while  its  conclu- 
sion was  erroneous  and  the  judgment  open 
to  reversal  on  appeal,  yet,  as  no  appeal  was 
taken  therefrom,  and  as  the  time  therefor 
has  long  since  expired,  it  is  not  now  open 
to  collateral  attack." 

In  Re  Trescony,  119  Cal.  668,  61  Pae. 
951,  a  decree  of  distribution  recognizing  as 
valid  trusts  created  by  the  will  which  were 
void  as  being  in  restraint  of  alienation  was 
also  held  not  subject  to  collateral  attack, 
upon  the  authority  of  the  foregoing  case. 

So,  also,  in  Greenwood  v.  Murray,  26 
Minn.  259,  2  N.  W.  946,  it  was  held  that  a 
decree  made  under  a  statute  providing  that, 
after  the  payment  of  the  debts,  etc.,  "the 
probate  court  shall,  by  a  decree  for  that 
purpose,  assign  the  residue  of  the  estate,  if 
any,  to  such  other  persons  as  are  by  law  en- 
titled to  the  same;  and  in  such  decree  the 
court  shall  name  the  persons,  and  the  pro- 
portions or  parts  to  which  each  is  enti- 
tled;" which  establishes  as  valid  a  trust 
provided  in  a  will  ordinarily  void  as  ille- 
gally suspending  the  power  of  alienation, — 
was  within  the  jurisdiction  of  the  probate 
court,  and  hence  not  collaterally  assailable. 

And  in  Goodrich  v.  Ferris,  145  Fed.  844, 
it  was  held  that,  although  a  trust  attempted 
to  be  created  by  a  will  was  invalid  under 
the  California  statutes  as  unlawfully  sus- 
pending the  power  of  alienation,  yet,  where 
a  decree  of  distribution  recognizing  such 
trust  had  been  made  after  the  notice  pre- 
scribed by  statute,  interested  persons  could 
not  thereafter  claim,  in  a  collateral  pro- 
ceeding, that  the  property  included  in  said 
attempted  trust  should  be  considered  as  in- 
testate property. 
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Statement  by  Prentice,  J.: 

The  following  facts  are  set  out  at  length 
in  the  complaint:  In  1871  Mrs.  Sarah  L. 
Maltby  died,  leaving  an  estate  which  em- 
braced considerable  New  Haven  real  estate 
inherited  from  her  father,  a  will,  and  a  sis- 
ter, a  Mrs.  Garfield,  who  was  her  only  heir. 
Mrs.  Garfield  at  that  time  had  three  chil- 
dren, to  wit,  Nathaniel  and  John  Garfield 
and  Eunice  Louise  Beecher,  the  plaintiff's 
mother.  Another  daughter  of  Mrs.  Garfield 
had  died,  leaving  the  defendant  Josephine 
L.  Hazleton  Hill  as  her  only  child.  Mrs. 
Garfield  survived  Mrs.  Maltby  only  a  short 
time,  and  died  before  the  settlement  of  the 
latter's  estate,  leaving  the  four  persons 
named  as  the  former's  sole  heirs.  Mrs. 
Beecher,  Mrs.  Hill  and  Nathaniel  Garfield 
are  now  living  and  are  made  defendants. 
John  Garfield  has  died,  leaving  a  widow  and 
two  sons  as  his  only  heirs,  to  wit,  the  de- 
fendants Frankie  S.  Garfield,  Umberto  Dante 
Garfield,  and  James  A.  Lyon  Garfield.  Mrs. 
Hill  has  four  children,  who,  with  her,  are 
defendants.  The  plaintiff  is  the  only  child 
of  Mrs.  Beecher.  Mrs.  Maltby  by  her  will 
gave  one-fourth  part  of  all  the  real  estate 
inherited  by  her  from  her  father,  and  in- 
cluding Nos.  780  and  782  Chapel  street  in 
New  Haven  to  Nathaniel  Garfield,  and  one 
fourth  to  John.  Another  fourth  was  given 
in  trust  for  Mrs.  Beecher  during  her  natural 
life,  and  "then  and  after  her  decease  to  her 
lawful  heirs  forever."  The  remaining  fourth 
was  in  like  manner  given  in  trust  for  Mrs. 
Hill  during  her  natural  life,  and  "then  and 
after  her  decease  to  her  heirs  forever."  The 
estate  was  finally  settled  in  May,  1872,  when 
distributors  were  appointed  and  a  distribu- 
tion returned.  By  this  distribution  there 
was  set  to  Nathaniel  Garfield  certain  real 
estate  as  representing  one  quarter  of  Mrs. 
Maltby's  said  real  estate  derived  from  her 
father,  to  John  an  undivided  half  interest 
in  No.  782  Chapel  street  and  other  real  es- 
tate as  also  representing  another  quarter, 
to  Henry  White,  in  trust  for  Mrs.  Beecher 
during  her  life  and  after  her  decease  to  her 
heirs,  No.  780  Chapel  street  as  being  another 
quarter,  and  to  said  White,  in  trust  for  Mrs. 
Hill  during  her  life  and  at  her  decease  to  her 
heirs,  an  undivided  half  interest  with  John 
in  No.  782  Chapel  street  and  other  real  es- 
tate as  being  the  remaining  quarter.  At 
the  time  of  this  distribution  Mrs.  Hill  had 
minor  children  living,  and  it  was  the  wish 
and  intentipn  of  Mrs.  Maltby  that  Mrs. 
Mill's  children  should  take  the  remainder  in 
the  property  in  which  the  life  use  was  given 
to  Mrs.  Hill.  At  that  time  the  plaintiff 
was  about  thirty  years  of  a^e,  and  the  only 
child  of  Mrs.  Beecher,  and  it  was  Mrs.  Malt- 
by's wish  and  intention  that  he  should  re- 
ceive the  remainder  in  the  property  in 
16  L.R.A.(N.S.) 


which  the  life  use  wsis  given  to  his  mother. 
This  distribution  was  made  as  it  was  for  the 
purpose  of  carrying  out  Mrs.  Maltby's 
wishes.  Nathaniel,  John,  and  Mrs.  Beecher, 
and  Mrs.  Hill  were  all  of  full  age  when  the 
distribution  was  made,  and  understood  and 
intended  that  the  plaintiff  should  receire, 
and  did  receive,  the  fee  in  No.  780  Chapel 
street,  subject  to  the  life  use  of  his  mother, 
and  that  the  children  of  Mrs.  Hill  should  re- 
ceive the  fee  in  the  undivided  one  half  of 
No.  782  Chapel  street,  subject  to  the  life 
use  of  their  mother.  Following  the  distri- 
bution, Mrs.  Beecher  entered  upon  the  en- 
joyment of  her  life  estate  in  No.  780  under 
the  claim,  and  in  the  belief  that  the  plaintiff 
was  the  owner  of  the  fee,  and  has  erected  a 
building  thereon  at  a  cost  of  $25,000.  Mrs. 
Hill  in  like  manner  entered  upon  the  enjoy- 
ment of  the  property  set  out  for  her  life  use 
under  a  claim  that  the  title  thereto,  subject 
to  her  life  estate,  was  in  her  children,  and 
has  expended  about  $8,000  in  permanent 
improvements  thereon.  No  appeal  has  ever 
been  taken  from  the  order  of  distribution, 
and  all  parties  have  since,  until  1906,  ac- 
quiesced in  the  distribution  under  the  claims 
of  the  parties  made  thereto,  and  not  objected 
to  the  improvements  and  expenditures  there- 
for made  by  either  Mrs.  Beecher  or  Mrs.  Hill. 
The  estate  of  John  Garfield  has  been  settled 
and  distributed,  and  no  claim  was,  in  the 
process  thereof,  made  to  any  interest  in  said 
John  in  No.  780  Chapel  street,  or  to  any 
other  interest  in  No.  782  than  that  set  out 
to  him  in  said  distribution,  nor  was  such 
interest  inventoried  as  a  part  of  his  estate. 
No  member  of  his  family  has  appeared,  and 
Umberto  has  released  to  the  plaintiff  any 
interest  he  may  have  in  No.  780.  In  1901 
the  defendants  Maria  E.  Ives,  as  adminis- 
tratrix of  the  estate  of  Charles  Ives  and  in- 
dividually, and  Kate  Ives  Waldo,  filed  a 
judgment  lien  upon  Nos.  780  and  782  Chapel 
street  against  Mrs.  Beecher,  and  have  since 
foreclosed  the  same,  the  judgment  becoming 
absolute  in  November,  1903.  Under  this 
judgment,  these  diifendants,  hereinafter 
called  the  "Ives  defendants,"  took  posses- 
sion of  No.  780,  and  the  rents  and  profits 
thereof  have  since  been  appropriated  by 
them.  The  other  defendants  claim,  or  may 
claim,  an  interest  in  said  premises  adverse 
to  the  plaintiff.  The  plaintiff  asked  that 
the  Ives  defendants  account  for  the  rents 
and  profits  received  by  them ;  that  upon  such 
accounting  and  the  payment  by  the  plaintiff 
to  said  defendants  of  what  should  remain 
due  upon  said  judgment,  said  defendants  be 
required  to  release  to  the  plaintiff  all  rights 
claimed  by  them  by  virtue  of  said  lien  and 
foreclosure;  that  each  of  the  other  defend- 
ants in  his  or  her  answer  state  whether  or 
not  he  or  she  claims  any  estate  or  interest 


Digitized  by 


Google 


1908. 


GERARD  T.  BEECHEE. 


903 


in,  or  encumbrance  upon,  the  property  No. 
780  Chapel  street,  and,  if  so,  set  out  the 
nature  and  extent  of  such  claimed  estate, 
interest,  or  encumbrance,  and  the  manner  in 
which  and  sources  from  which  the  same  is 
claimed  to  have  been  derived;  and  that  a 
judgment  be  rendered  quieting  and  settling 
the  title  to  said  property,  and  adjudging 
that  the  plaintiff  is  the  owner  thereof  in 
fee  simple,  subject  to  the  life  estate  of  Mrs. 
Beecher,  his  mother.  To  this  complaint  Na- 
thaniel Garfield  and  the  Ives  defendants  de- 
murred. The  defendants  Hill  disclaimed  all 
interest  in, said  premises  No.  780,  and  pre- 
sented a  cross-complaint  in  which,  upon  the. 
facts  alleged  in  the  complaint  admitted  to 
be  true,  and  the  additional  allegations  that 
•aid  distribution  was  the  result  of  a  family 
agreement  between  the  only  heirs  of  Mrs. 
lAaltby's  sole  heir,  to  which  all  the  parties 
thereto  elected  to  and  did  conform,  and  that 
uld  judgment  lien  was  a  cloud  upon  their 
title  to  No.  782,  it  was  asked,  as  against  the 
Itcs  defendants,  that  said  lien  be  declared 
Toid  ••  to  No.  782,  or,  if  not,  that  an 
accounting  be  made  by  said  defendants  and 
the  right  of  redonption  given,  and,  as 
against  the  other  defendants,  that  the  same 
relief  be  given  to  the  cross-complainants  in 
respect  to  No.  780.  The  plaintiff  re- 
plied, admitting  the  allegations  of  the  cross- 
complaint.  Nathaniel  Garfield  and  the  Ives 
defendants  demurred  to  it,  averring  that  it 
was  not  germane  to  the  issues  presented  by 
the  complaint,  and  insufficient.  The  Ives  de- 
murrers contained  reasons  of  demurrer  not 
found  in  that  of  Nathaniel  Garfield,  which 
related  to  the  prayers  of  relief  especially  ad- 
dressed to  them.  The  court  sustained  all 
the  demurrers,  and  thereafter,  the  parties 
having  failed  to  amend,  rendered  judgment 
dismissing  both  the  complaint  and  cross- 
complaint. 

Mr.  Edward  H.  Rogers,  for  appellant: 

A  judgment  of  distribution  of  an  intes- 
tate estate  is  an  exclusive  source  of  title. 

Gates  V.  Treat,  17  Conn.  388;  Roberti  v. 
Atwater,  42  Conn.  266;  Roberti  v.  Atwater, 
43  Conn.  640;  Ward  v.  Ives,  76  Conn.  698, 
64  Atl.  730. 

This  decree  was  a  judicial  finding  that  the 
"heirs"  of  Mrs.  Hill  were  entitled  to  receive 
the  residuary  estate  after  the  termination 
of  the  life  use. 

Mack's  Appeal,  71  Conn.  122,  41  Atl.  242; 
Davenport  v.  Richards,  16  Conn.  310;  Cham- 
berlin's  Appeal,  70  Conn.  363,  41  L.R.A. 
204,  39  Atl.  734. 

This  distribution  was  to  a  class  which 
vested  in  those  who  were  then  living  per 
stirpes. 

Ruggles  V.  Randall,  70  Oonn.  44,  88  Atl. 
886. 
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The  rule  does  not  require  that  the  par- 
ticular heirs  in  whom  the  title  vests  shall 
be  ascertainable  at  the  testator's. death. 

Bates  V.  Spooner,  76  Conn.  601,  64  Atl. 
306. 

This  distribution  was  not  within  the  stat- 
ute against  perpetuities. 

Healy  v.  Healy,  70  Conn.  467,  30  Atl.  793; 
Gold  V.  Judson,  21  Conn.  616;  Ruggles  T. 
Randall,  supra;  Connecticut  Trust  &  S.  D. 
Co.  V.  HoUister.  74  Conn.  228,  60  Atl.  760; 
Bond's  Appeal,  31  Conn.  183. 

The  distribution  was  good  as  a  family 
settlement. 

2  Pom.  Eq.  Jur.  1 850;  1  Story,  Eq.  Jur.  | 
132;  Burnes  v.  Bumes,  132  Fed.  485;  Pale- 
thorp's  Estate,  168  Pa.  98,  31  Atl.  886; 
Williams  v.  J.  P.  Williams  Co.  122  Ga.  178, 
106  Am.  St.  Rep.  100,  50  S.  E.  62;  Nichols 
V.  Nichols,  79  Conn.  644,  66  Atl.  161;  Wil- 
en's  Appeal,  105  Pa.  121;  Kennedy  v.  Bad- 
gett,  19  S.  C.  691. 

The  parties  to  the  distribution  are  es- 
topped from  denying  its  validity. 

2  Pom.  Eq.  Jur.  S  807;  Dickerson  v.  Col- 
grove,  100  U.  S.  678,  25  L.  ed.  618;  Kirk 
V.  Hamilton,  102  U.  S.  68,  26  L.  ed.  79; 
Anderson  v.  Hubble,  93  Ind.  670,  47  Am. 
Rep.  394;  Bradley  v.  Luce,  99  HI.  234; 
Wendell  v.  Van  Renssalaer,  1  Johns.  Ch. 
344;  Chapman  v.  Chapman,  69  Pa.  214; 
Atlanta  v.  Gate  City  Gaslight  Co.  71  Ga. 
106;  Strosser  v.  Ft.  Wayne,  100  Ind.  443; 
State  V.  Wertzel,  62  Wis.  184,  22  N.  W.  150; 
Gibson  v.  Herriott,  56  Ark.  85,  29  Am.  St. 
Rep.  17,  17  S.  W.  589;  Lindsay  v.  Cooper, 
94  Ala.  170,  16  L.R.A.  813,  33  Am.  St.  Rep. 
105,  11  So.  325;  Katz  v.  Bedford,  77  Cal. 
310,  1  L.R.A.  826,  19  Pac.  623;  RuekeUhaus 
V.  Borcherling,  64  N.  J.  Eq.  344,  34  Atl. 
977;  Horn  v.  Cole,  61  N.  H.  287,  12  Am. 
Rep.  Ill;  Stevens  v.  Dennett,  51  N.  H.  324. 

Messrs.  Newton,  Church,  &  Hewitt  and 
Arvlne,  WoodrufT,  A  Arvlne,  for  appel- 
lees: 

The  fact  that  the  gift  of  the  remainders 
was  void  does  not  necessarily  make  a  dis- 
tribution of  them  a  distribution  of  intestate 
estate. 

Mack's  Appeal,  71  Conn.  122,  41  Atl.  242; 
Dickinson  v.  Hayes,  31  Conn.  417 ;  Gerard  ▼. 
Ives,  78  Conn.  485,  62  Atl.  607. 

The  remaindermen  were  not  heirs  of  the 
life  tenants. 

Gerard  v.  Ives,  supra;  Rand  v.  Butler, 
48  Conn.  293;  Beers  v.  Narramore,  61  Conn. 
13,  22  Atl.  1061 ;  Jackson  v.  Alsop,  67  Conn. 
249,  34  Atl.  1106;  Grant  v.  Stimpson,  70 
Conn.  617,  66  Atl.  166;  Leake  v.  Watson, 
60  Conn.  498,  21  Atl.  1076. 

The  distribution  is  not  conclusive  as  be- 
tween the  party  entitled  and  the  party  to 
whom    distribution    is    made. 

Dickinson  v.  Hayes,  supra;  Leake  v.  Wat- 
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son,  58  Conn.  332,  8  L.R.A.  066,  18  Am.  St. 
Rep.  270,  20  Atl.  343,  60  Conn.  498,  21  Atl. 
1075;  First  Nat.  Bank  v.  Hartford  Life  &, 
Annuity  Ins.  Co.  45  Conn.  22. 

Prentice,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintifTa  claim  to  a  vested  title  to, 
— or  interest  in,  the  property  described  in 
the  complaint,  and  known  as  No.  780  Chap- 
el street,  is  the  foundation  of  the  claim 
for  relief  presented  by  him  in  the  oom- 
pl^int.  In  like  manner  the  claim  of  the 
defendants  the  Hill  children  to  a  vested 
title  to,  or  interest  in,  the  property  known 
as  No.  782  Chapel  street  underlies  the 
claim  for  redress  presented  by  the  defend- 
ants Hill  in  their  cross-complaint.  If  the 
facts  set  up  by  them,  respectively,  disclose 
that  these  claims  are  unwarranted,  the  ac- 
tion of  the  court  below  in  sustaining  the 
demurrers  to  the  complaint  and  cross-com- 
plaint was  not  erroneous.  Roberts  v.  Mer- 
win,  80  Conn.  347,  68  Atl.  377.  The  source 
of  whatsoever  title  or  interest  the  plain- 
tiff or  the  Hill  children  may  have  is  Sarah 
L.  Maltby,  who  at  her  death  owned  both 
properties  in  question;  tlie  character  of  the 
estate  .or  interest  claimed  is  the  same  in  each 
pase,  to .  wit,  the  fee  subject  to  an  out- 
standing life  estate  for  the  lives  of  their 
i;c8pective  mothers;  and  the  facts  and  cir- 
cumstances affecting  the  two  claims  are  in 
aU  respects  the  same.  We  may  therefore, 
for  convenience  sake,  confine  our  inquiry 
to  the  plaintiff's  claim  of  title  to  No.  780. 
If  he  has  any  title  to,  or  interest  in,  that 
property,  it  must  be  by  force  of  either  ( 1 ) 
Mrs.  Maltby's  will  and  the  distribution 
made,  considered  as  one  under  the  will, 
(2)  the  distribution  made,  considered  as  one 
independent  of  the  will  and  as  of  intestate 
estate,  in  so  far  as  it  purported  to  distrib- 
ute what  the  will  had  been  ineffective  to 
devise,  or  (3)  of  certain  facts  and  circum- 
stances, of  which  the  distribution  is  one, 
all  together  creating,  as  in  Ward  v.  Ives, 
76  Conn.  598,  64  Atl.  730,  a  property  status 
which  cannot  now  be  disturbed. 

It  is  not  now  contended  that  the  statute 
against  perpetuities  in  force  at  Mrs.  Malt- 
by's death  does  not  render  it  impossible 
for  the  plaintiff  to  claim  anything  under 
her  will,  or  any  distribution  made  pursu- 
ant to  its  terms.  Gerard  v.  Ives,  78  Conn. 
486,  489,  62  Atl.  607.  In  Gerard  v.  Ives, 
supra,  we  held  that  the  distribution  of 
Mrs.  Maltby's  estate  was  one  under  her 
will.  It  is  now,  however,  earnestly  urged 
upon  us  that,  in  so  far  as  it  undertook  to 
deal  with  what,  by  reason  of  the  statute 
against  perpetuities,  was  not  effectively  de- 
vised, it  should  be  regarded  as  one  of  in- 
16  L.R.A.(N.S.) 


testate  estate,  and  that  when  so  viewed  its 
effect,  since  it  was  never  appealed  from, 
must  now  be  to  conclude  the  parties.  An 
acceptance  of  the  stated  premise  of  this 
proposition,  however,  would  not  avail  the 
plaintiff.  The  portions  of  the  distribution 
thus  carved  out  to  form  a  distribution  of 
intestate  estate  are  two,  each  setting  out  a 
remainder  over  after  a  life  estate  in  one 
quarter  of  a  defined  portion  of  the  decedent's 
estate  to  the  heirs  of  the  life  tenant.  The 
properties  in  which  these  remainders  were 
tbtu  attempted  to  be  created  include  No. 
780  Chapel  street,  of  which  the  plaintiff's 
mother  was  made  the  life  tenant,  and  an 
undivided  one-half  of  No.  782,  of  which 
Mrs.  Hill  became  the  life  tenant.  Both 
life  tenants  were,  of  course,  alive,  and  for 
that  matter  they  have  survived  to  this  day. 
We  are  thus  confronted  with  the  proposi- 
tion that  distributions  of  intestate  estate, 
made  before  the  repeal  of  the  statute  against 
perpetuities  in  which  estate  was  set  out  to 
the  heirs  of  living  persons,  were  good  and 
valid.  It  is  urged  that  such  was  the  case, 
since  the  statute  in  terms  limited  its  ap- 
plication to  estates  given  by  deed  or  will. 
The  difficulties  which  the  proposition  has 
to  encounter  are,  however,  not  alone  those 
of  the  statute,  but  others  quite  apart  from 
it.  A  distribution  of  intestate  estate  is  a 
part  of  the  machinery  of  the  law  whereby 
those  who,  under  the  law,  are  entitled  to 
share  in  the  estate  and  the  particular  quan- 
tum and  portion  each  is  to  receive  as  rep- 
resenting his  or  her  share,  are  ascertained, 
determined,  and  set  out.  The  object  of 
the  distribution  is  the  division  of  the  estate 
to  those  who  were  entitled  to  it  upon  the 
death  of  the  decedent.  Ward  v.  Ives,  75 
Conn.  598,  601,  54  Atl.  730.  It  operates  in 
proesenti,  is  governed  by  conditions  existing 
at  the  testator's  death,  and  deals  only  with 
definite,  ascertainable  and  ascertained  per- 
sons. The  definite  ascertainment  by  the 
court  of  probate  of  the  persons  entitled 
to  share  in  it  is  a  condition  precedent  to 
a  distribution  of  intestate  estate;  and  the 
law  recognizes  none  which  is  not  made  pur- 
suant to  such  ascertainment  to  persons  in 
existence  at  the  death  of  the  decedent,  cap- 
able of  taking  and  sufficiently  described, 
save,  of  course,  as  the  death  of  one  who 
would  otherwise  be  entitled  to  share  per- 
mits the  substitution  for  him  of  his  es- 
tate. No  language  of  this  distribution 
descriptive  of  any  person  to  whom  property 
or  estate  was  set  out  designates  the  plain- 
tiff as  one.  His  claim  rests  solely  upon 
the  employment  in  the  distribution  of  the 
phrase  "her  heirs,"  referable  to  his  mother 
as  descriptive  of  the  distributees  of  a  re- 
mainder after  her  death.  But  he  was  not 
lier   heir.      A'enio    eat    hares  viventia.     At 


Digitized  by 


Google 


1908. 


GERARD  V.  BEECHER. 


90S 


the  time  Mrs.  Maltby  died,  and  the  distri- 
bution was  made,  he  may  have  entertained 
an  expectation,  increasing  as  the  years  have 
passed,  of  outliving  her  and  becoming  her 
heir;  but  he  did  not  then  occupy,  and  never 
has  occupied,  any  other  position  than  that 
of  expectancy.  But  it  is  said  that  "her 
heirs"  was  a  term  used  as  descriptive  of  a 
class  of  which  he  was  at  the  time  one 
ready  to  take,  and  capable  of  taking.  The 
cnly  possible  classes  of  which  he  would  sure- 
ly be  a  member  were  that  of  the  children 
of  Mrs.  Beecher  generally,  her  children  liv- 
ing at  Mrs.  Maltby's  death,  and  Mrs.  Beech- 
er s  heirs  determined  as  of  the  time  of  Mrs. 
Maltby's  decease.  Of  all  these  classes  he 
would  have  been  the  sole  member.  The 
reasons  why  a  construction  creating  either 
of  them  cannot  be  justified  are  sufficiently 
indicated  in  Gerard  v.  Ives,  78  Conn.  485, 
62  Atl.  607.  These  suggestions  have  an  ad- 
ditional interest  as  bearing  upon  the  con- 
struction of  the  distribution,  in  so  far  as  it 
touches  intestate  estate,  and  upon  the  de- 
termination of  its  character  in  those  por- 
tions of  it  as  being,  on  the  one  hand,  one  un- 
der the  will,  or,  on  the  other,  one  in  intes- 
tacy. A  construction  which  would  impute 
to  the  court  of  probate  and  distributors 
grave  irregularity  is  not  one  to  be  lightly 
accepted,  and  yet  the  one  claimed  for  this 
distribution  is  one  which  sets  out  all  of  the 
intestate  estate  to  two  classes  of  undeter- 
mined and  undeterminable  persons, — to 
classes  which  it  is  said  should  open  up  to 
admit  persons  not  in  existence.  Under  this 
construction,  there  is  neither  the  ascertain- 
ment of  distributee,  nor  that  of  the  specific 
distributive  shares  set  out  to  each,  and 
there  is  no  distribution  to  persons  in  being 
at  the  death  of  the  testatrix  and  capable  of 
taking.  The  distribution,  therefore,  as  and 
of  itself,  was  not  sufficient  to  give  to  the 
plaintiff  any  part  of  Mrs.  Maltby's  estate; 
and  the  absence  of  an  appeal  could  not  alone 
give  it  added  effect. 

The  claim  that  the  plaintiff,  failing  in 
bis  endeavor  to  establish  a  vested  title  or 
interest  in  No.  780  through  the  sole  opera- 
tion of  the  so-called  distribution  in  intes- 
tacy, can  at  least  succeed  in  doing  so  by 
bringing  to  its  aid  the  facts  and  circum- 
stances surrounding  and  succeeding  it,  had 
a  careful  consideration  in  the  light  of  all 
the  facts  now  presented  in  the  case  of  Ger- 
ard v.  Ives,  supra,  and  with  an  adverse 
result.  It  is,  however,  again  urgently 
pressed  upon  us.  The  reasons  then  assigned 
for  the  conclusion  reached  were  so  recently 
stated  that  they  need  not  be  here  repeated. 
They  were  not,  however,  by  any  ni?ans  ex- 
haustive, and  were  not  intended  to  be.  In  view 
15  L.R.A.(N.S.) 


of  the  insistence  of  counsel  in  the  correct- 
ness of  their  contentions,  we  are  prompted 
to  make  a  single  additional  general  ob- 
servation, which  serves  to  emphasize  the 
correctness  of  the  former  conclusion.  There 
is  nothing  in  the  facts  and  circumstances 
appealed  to  which  are  claimed  to  be,  or 
could  be,  creative  of  any  rights  or  condi- 
tion other  than  such  as  the  distribution  un- 
successfully attempted  to  create.  The  only 
consequence  claimed  for  them  is  the  giving 
of  legal  effectiveness  to  the  distribution  in 
so  far  as  it  of  itself  had  none,  and  causing 
it  in  those  portions  to  speak  with  the  bind- 
ing force  of  a  valid  distribution  in  intes- 
tacy. The  distribution,  and  that  alone,  is 
the  thing  which  it  is  sought  to  make  op- 
erative by  having  breathed  into  it  the  breath 
of  legal  life.  The  statements  of  the  briefs 
of  counsel  representing  the  interests  of  the 
plaintiff  are  emphatic  to  this  effect,  as 
where  it  is  said  that  there  is  no  attempt 
to  vary  the  return  of  the  distributors,  but 
that  it  is,  on  the  contrary,  insisted  that  the 
distribution  should  stand.  This  heir-  so, 
it  follows  from  the  form  and  phras:  <y 
in  which  the  distribution  appears  that  tlie 
plaintiff  has  taken  upon  himself  a  double 
burden;  to  wit,  first,  that  of  giving  legal 
efficiency  to  the  distribution  of  the  re- 
mainders, and,  second,  that  of  identifying 
himself  with  it  as  the  designated  bene- 
ficiary of  the  remainder  in  No.  780. 

In  respect  to  the  establishment  of  the 
terms  of  the  distribution  as  binding  upon 
the  parties,  reliance  is  placed  upon  certain 
agreements,  which  it  is  said  that  the  facts 
and  circumstances  involve  or  imply,  and 
certain  estoppels,  which  it  is  said  result 
therefrom.  In  so  far  as  agreements  are 
concerned,  it  is  clear  that  parties  could  not 
by  any  manner  of  agreement  or  combination 
of  agreements  succeed  in  securing  property 
to  the  heirs  of  living  persons  in  evasion 
of  the  statute  against  perpetuities.  As  far 
as  estoppels,  which  are  the  plaintiff's 
main  reliance,  are  concerned,  there  is  the 
incidental  difficulty  in  this  case  that  the 
plaintiff  has  not  been  induced  to  do,  or 
forbear  doing,  anything  by  the  conduct  of 
any  other  person,  to  furnish  the  foundation 
of  an  estoppel,  as  also  the  major  difficulty, 
quite  apart  from  the  statute,  that  the  crea- 
tion of  estoppels  involves  the  existence  of 
persons  competent  to  act,  to  be  influenced 
to  action  or  nonaction,  and  to  be  benefited 
or  harmed  thereby.  If,  however,  it  be  said, 
as  it  is  in  effect  in  the  present  case,  and 
be  conceded,  that  one  person,  as,  for  ex- 
ample, Mrs.  Beecher,  may  assert  an  es- 
toppel for  the  benefit  of  another,  then  that 
other  must  certainly   be  a  definite,   ascer- 
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tainable  person,  or  the  benefit  cannot  accrue 
or  be  bestowed.  So  it  is  that  the  plaintiff, 
in  order  to  succeed  in  making  the  distri- 
bution effective  in  his  favor  by  the  asser- 
tion for  himself,  or  in  obtaining  from  his 
mother,  the  benefit  of  any  agreement  or 
agreements,  estoppel  or  estoppels,  arising 
out  of  the  state  of  facts  here,  must  needs, 
the  statute  aside,  identify  himself  as  the 
heirs  of  his  mother  in  the  distribution  as 
written.  He  must  make  it  appear  that  he 
is  the  very  man  to  whom  in  legal  effect  the 
distribution  of  the  remainder  in  No.  780 
was  made,  the  very  man  for  whose  benefit 
any  agreements  as  to  that  remainder  were 
entered  into,  the  very  man  to  whose  benefit 
any  estoppel  accrued.  He  must,  in  other 
words,  succeed  in  writing  himself  into  the 
distribution  as  made  as  the  person  legally 
intended  as  his  mother's  heirs,  and  in  sub- 
stituting himself  in  the  place  of  the  parties 
■o  described  in  all  that  transpired.  Until 
he  shall  have  accomplished  this  task,  he 
cannot  have  acquired  a  locus  standi,  and 
every  argument  he  may  undertake  to  ad- 
vance in  his  behalf,  whatever  form  it  may 
take,  will  be  doomed  to  inevitable  failure. 
The  task,  as  we  have  already  seen,  is  for 
him  an  impossible  one.  It  is  impossible, 
first  of  all,  because  it  involves  an  escape 
from  the  prohibitions  of  the  statute  as 
thqr  have  been  interpreted,  which  how- 
ever unfortunate  they  may  have  been, 
were  too  sweeping  to  afford  him  a  means 
of  escape  which  would  not  meet  other  insur- 
mountable obstacles.  In  Ward  v.  Ives,  76 
Conn.  698,  54  Atl.  730,  Mr.  Stevens  had  no 
such  condition  to  encounter,  and  therein 
is  found  a  vital  difference  between  that  case 
and  the  present,  the  importance  of  which 
the  plaintiff  and  the  croso-complainants 
alike  appear  not  to  appreciate. 

Certain  of  the  defendants  demurred  to 
the  cross-complaint  of  the  defendants  Hill 
upon  the  ground  that  the  controversy  there- 
in sought  to  be  presented  for  determination 
was  not  germane  to  the  matters  pre- 
sented by  the  complaint.  We  are  not  un- 
appreciative  of  the  force  of  the  claim  thus 
made.  But,  as  the  same  considerations 
which  lead  to  the  dismissal  of  the  complaint 
disclose  that  the  prayers  of  the  cross- 
complaint  must  be  denied,  and  the  parties 
are  before  the  court,  we  have  thought  it 
best  to  apply  the  inevitable  conclusion  to 
the  final  disposition  of  the  matters  involved 
in  the  cross-complaint,  without  stopping 
to  inquire  whether  there  were  not  also 
technical  grounds  for  its  dismissal,  with- 
out an  adjudication  of  the  controversy  pre- 
sented by  it. 

There  is  no  error. 

The  other  Judges  concur. 
16  L.Rjk.(NJ3.) 
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HARRY  O.  HAMMOND,  Plff.  in  Err, 

V. 

STATE  OF  OHIO. 
<—  Ohio,  — ,  84  N.  E.  416.) 

Constitutional     law  —  illegal     tnut  — 

proof  of  reputation. 

The  last  provision  of  I  4427-6,  Rev.  Stat., 
by  which  it  is  enacted  that  "the  character 
of  the  trust  or  combination  alleged  may  be 
established  by  proof  of  its  general  reputa- 
tion as  such,"  is  unconstitutional  and  void, 
in  that  it  prescribes  a  rule  of  evidence  which 
is  violative  of  the  constitutional  guaranty- 
contained  in  i  1,  art.  15,  of  the  Constitu- 
tion of  the  United  States,  that  no  person 
shall  be  deprived  of  "life,  liberty,  or  prop- 
erty without  due  process  of  law." 

(March  8,  1908.) 

ERROR  to  the  Circuit  Court  for  Alien 
Counfy  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Court  of  Common 
Pleas  adjudging  that  the  defendant  pay  a 
fine  of  $500  and  costs  for  a  violation  of  the 
Valentine  anti-trust  law.     Reversed. 

Messrs.  Richie  &  Blchle  and  Rldenour 
A  HalfhiU,  for  plaintiff  in  error: 

A  statute  permitting  "the  character  of  a 
trust  to  l>e  established  by  proof  of  its  gen- 
eral reputation  as  such  is  unconstitution- 
al." 

Cooley,  Const.  Lim.  366,  368;  People  t. 
Cannon,  139  N.  Y.  32,  36  Am.  St.  Rep. 
668,  34  N.  E.  759;  State  v.  Beswick,  13  R. 
I.  211,  43  Am.  Rep.  26;  State  v.  Kartz.  13 
R.  I.  628;  Kirby  v.  United  States,  174 
U.  S.  47,  43  L.  ed.  890,  10  Sup.  Ct.  Rep. 
574. 

Mr.  B.  F.  Weltj  for  defendant  in  error. 

Crew,  J.,  delivered  the  opinion  of  the 
court: 

At  the  April  term,  1006,  of  the  court  of 
common  pleas  of  Allen  county,  the  plain- 
tiff in  error,  Harry  0.  Hammond,  was  in- 

Headnote  by  Crew,  J. 


Note.  —  No  other  case  has  been  discov- 
ered which  passes  upon  the  constitutionality 
of  a  statute  providing  that  the  character 
of  a  trust  or  combination  as  a  monopoly 
may  be  established  by  proof  of  its  generu 
reputation  as  such.  The  general  question, 
however,  as  to  the  power  of  the  legislature 
to  declare  that  certain  facts  shall  be  evidence 
in  a  criminal  case  of  another  and  substantive 
fact  essential  to  constitute  the  offense  ia 
treated  in  a  note  to  Banks  v.  State,  2  Ii.R. 
A.  (N.S.)  1007;  and  this  question,  as  af- 
fecting prosecutions  for  the  sale  of  intoxi- 
cating liquor,  is  treated  in  a  note  to  Stat* 
V.  Barrett,  1  LJtA.(N.S.}  626. 
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dieted  for  engaging,  with  others,  in  a  con- 
spiracy against  trade,  contrary  to  the  pro- 
visions of  {§  4427-1  to  4427-12,  Rev.  SUt., 
inclusive.  He  was  tried  upon  said  indict- 
ment, was  found  guilty,  and  adjudged  by 
the  court  to  pay  a  fine  of  $S00  and  the  costs 
of  prosecution,  and  to  stand  conunitted  un- 
til «aid  fiae  «Bd  eosta  were  paid.  This 
judgment  was  affirmed  by  the  circuit  court. 
On  the  trial  of  said  indictment,  in  the 
court  of  common  pleas,  the  state^  to  main- 
tain the  issue  on  its  part,  was  permitted 
by  the  court,  over  the  objection  of  counsel 
for  the  accused,  to  propound  to  divers  wit- 
nesses the  following  question:  "You  may 
state  whether  or  not  you  have  the  means 
of  knowing  the  general  reputation  of  the 
Canton  Bridge  Company,  as  to  whether  or 
not  the  Canton  Bridge  Company,  together 
with  other  bridge  companies  and  persons 
doing  business  in  Allen  county,  Ohio,  have 
been  organized  in  a  trust  for  the  purpose 
of  dealing  in  highway  bridges  and  bridge 
materials,  and  preventing  competition  in 
the  sale  of  highway  bridges  and  bridge 
material,  from  the  1st  day  of  January, 
1904,  to  the  26th  day  of  May,  1906."  To 
this  interrogatory  the  several  witnesses  each 
answered,  in  substance,  that  there  was  re- 
puted to  be  such  combination  or  triut.  The 
forq[oing  question  was  put  by  counsel,  and 
permitted  by  the  court,  under  favor  and 
because  of  the  provisions  of  I  4427-6,  Rev. 
Stat.,  which  read  as  follows:  "In  prose- 
cutions under  this  act,  it  shall  be  suffi- 
cient to  prove  that  a  trust  or  combina- 
tion, as  defined  herein,  exists,  and  that 
the  defendant  belonged  to  it,  or  acted 
for  or  in  connection  with  it,  without 
proving  all  the  members  belonging  to 
it,  or  proving  or  producing  any  article  of 
agreement,  or  any  written  instrument  on 
which  it  may  have  been  based;  or  that  it 
was  evidenced  by  any  written  instrument  at 
all.  The  character  of  the  trust  or  combina- 
tion alleged  may  be  established  by  proof  of 
its  general  reputation  as  such." 

While  many  of  the  provisions  of  the  so- 
called  Valentine  anti-trust  law  have  hereto- 
fore been  reviewed  and  passed  upon  by  this 
court,  there  is  presented  to  us,  in  this  case, 
for  the  first  time,  the  question  of  whether 
or  not  the  last  paragraph  of  the  above  { 
4427-0,  whereby  it  is  provided  that  "the 
character  of  the  trust  or  combination  alleged 
may  be  established  by  proof  of  its  general 
reputation  as  such,"  is  a  valid  and  constitu- 
tional provision.  After  careful  considera- 
tion of  this  question,  we  are  of  opinion  that 
it  must  be  answered  in  the  negative.  It 
may  be  conceded  that,  within  proper  con- 
stitutional limits,  the  legislature  has  the 
general  power  to  prescribe  rules  of  evidence 
and  method*  of  proof, — to  determine  what 
IS  LJELA.(NJ3.) 


may  or  may  not  be  competent  evidence  in  a 
particular  case, — and,  with  certain  quali- 
fications, has,  perhaps,  the  power  to  enact 
and  prescribe  that  in  criminal  prosecutions 
certain  facts,  when  duly  established,  shall 
be  held  to  be  presumptive  or  prima  facie 
evidence  of  guilt.  But  this  power  is  not 
without  it*  limitations,  one  of  which  is 
that  the  legislature  may  not  arbitrarily 
create  a  conclusive  presumption  of  guilt 
against  the  accused,  as  to  any  element  of  the 
crime  charged,  by  giving  artificial  and  evi- 
dential force  and  efi'ect  to  certain  facta 
which  otherwise  would  be  wholly  irrelevant 
and  inconclusive.  It  has  well  been  said  that 
presumptions  of  law — at  the  best,  uncer- 
tain instruments  in  the  investigation  and 
discovery  of  truth — are  especially  danger- 
ous, in  the  administration  of  criminal  jus- 
tice, when  used  to  control  or  impair  the 
natural  fundamental  presumption  of  inno- 
cence; their  effect  being  to  give  to  evi- 
dence a  technical  probative  force  beyond 
that  which  it  would  naturally  and  ordi- 
aarily  possess  in  producing  conviction  in 
the  minds  of  the  jury.  It  is  said  in  State 
V.  Beswick,  13  R.  I.  219,  43  Am.  Rep.  26: 
"Indeed,  to  hold  that  a  legislature  can  create 
artificial  presumptions  of  guilt  from  facts 
which  are  not  only  consistent  with  inno- 
cence, but  which  are  not  even  a  constit- 
uent part  of  the  crime  when  committed, 
is  to  hold  that  it  has  the  power  to  take 
away  from  a  judicial  trial,  or  at  least 
substantially  reduce  in  it,  the  very  element 
which  makes  it  judicial.  To  hold  so  is  to 
hold  that  the  l^slature  has  power  to 
bind  and  circumscribe  the  judgments  of 
courts  and  juries  in  matters  of  fact,  and 
in  an  important  measure  to  predetermine 
their  decisions  and  verdicts  for  them." 

The  provision  of  the  statute  under  con- 
sideration, in  the  present  case,  does  not, 
it  will  be  observed,  provide  merely  that  a 
presumption  or  inference  shall  arise,  or 
may  be  drawn,  from  proof  of  the  general 
reputation  of  the  unlawful  or  criminal  char- 
acter of  the  alleged  trust  or  combination; 
but  it  enacts,  in  express  terms,  that  its 
unlawful  and  criminal  character  may  be 
established  by  proof  of  its  general  reputa- 
tion. Thus,  the  statute  in  terms  makes 
proof  of  the  general  reputation  of  the 
trust  or  combination,  not  only  competent 
evidence  against  the  accused,  but  suffi- 
cient and  conclusive  evidence  of  the  unlaw- 
ful and  criminal  character  of  the  combina- 
tion to  which  he  may  belong.  This,  in 
effect,  is  to  deprive  the  accused  of  the  pro- 
tection of  the  cardinal  presumption  that 
every  person  is  to  be  presumed  innocent  un- 
til he  is  legally  proven  guilty,^  a  presump- 
tion which  attends  the  accused  throughout 
his   trial,   and  has   reference  and  relation 
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to  every  fact  that  must  be  established  in 
order  to  prove  his  guilt  beyond  a  reason- 
able doubt.  If  the  general  assembly,  in 
order  to  make  conviction  easier  under  this 
act,  can  rightfully  provide  that  one  of 
the  essential  and  constituent  elements  of 
the  crime  charged,  viz.,  the  unlawful  char- 
acter of  the  trust  or  combination,  may  be 
shown  and  made  certain'  by  proof  of  com- 
mon rumor  or  general  reputation,  and  the 
guilt  of  the  accused  be  thus  established, 
it  is  difficult  to  see  why  it  may  not,  with 
equal  right,  provide  that  murder,  arson,  or 
any  other  crime  may  be  thus  establislied 
by  proof  that  the  person  accused  thereof 
is  generally  reputed  to  be  the  person  who 
committed  the  same, — a  proposition  at  once 
so  obnoxious  and  repugnant  to  the  plainest 
principles  of  reason  and  justice  that  none 
would  yield  assent  to  it.  It  is  a  matter  of 
common  and  universal  knowledge  that  bad 
reputation  may,  and  oftentimes  does,  orig- 
inate in  malice,  from  mistake,  or  irre- 
sponsible rumor;  and,  once  suggested  or  set 
going,  the  rapidity  with  which  such  a  rep- 
utation gathers  vigor  and  volume  is  pro- 
verbial. Hence,  as  is  very  fittingly  and 
appropriately  said  by  Durfee,  Ch.  J.,  in 
State  v.  Kartz,  13  R.  I.  631:  "To  intro- 
duce into  the  law  the  principle  that  a  per- 
son can  be  punished  for  what  other  people 
say  about  him  is  to  render  all  the  con- 
stitutional safeguards  of  life,  liberty,  and 
property  unavailing  for  his  protection;  for 
it  is  impossible  to  say  to  what  purposes  so 
pernicious  a  principle  may  not  be  applied 
if  it  is  once  permitted  to  take  root." 

To  concede  to  the  legislature  the  power  to 
provide,  in  prosecutions  under  the  act  here 
in  question,  that  the  unlawful  character  of 
the  combination  to  which  the  defendant 
belongs  may  be  established — that  is,  made 
certain — by  proof  of  its  general  reputa- 
tion as  such,  is  to  grant'  that  the  legisla- 
ture has  power  to,  and  may,  in  a  criminal 
case,  prescribe  a  rule  of  conclusive  evidence 
as  to  a  vital  and  controlling  fact  that  shall 
be  binding  alike  upon  court  and  jury.  This 
the  general  assembly  may  not  do.  In  the 
present  case  we  are  of  opinion  that  the  last 
paragraph  of  f  4427-6,  whereby  it  is  pro- 
vided that  "the  character  of  the  trust  or 
combination  alleged  may  be  established  by 
proof  of  its  general  reputation  as  such,"  is 
invalid,  in  that  it  not  only  permits  the  con- 
viction of  a  defendant  upon  purely  hear- 
say evidence,  but  it,  in  effect,  deprives  him 
of  the  benefit  of  the  presumption  of  inno- 
cence as  to  a  vital  and  essential  fact, 
which  the  state  is  bound  to  affirmatively 
establish  by  competent  evidence,  by  sub- 
stituting for  proof  of  such  fact  proof  merel,v 
of  general  reputation  as  to  its  existence 
This,  we  think,  is  not  "due  process  of  law,'' 
15  LJl.A.(N.S.) 


but  is  violative  of  S  1,  art.  14,  of  the  Con- 
stitution of  the  United  States,  which  pro- 
vides that  "no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws." 

It  follows  that  the  judgment  of  conviction 
in  this  case  should  be  set  aside,  and  the 
case  remanded  to  the  court  of  common  pleas 
for  a  new  trial.  Inasmuch  as  the  case 
must  go  back  for  retrial,  it  is,  perhaps, 
proper  that  we  should  state,  in  view  of  the 
doubtful  character  of  certain  evidence  ad- 
mitted by  the  court  of  common  pleas,  other 
than  that  above  referred  to,  that  the  rule 
is  that  the  acts  and  declarations  of  a  con- 
spirator, in  the  absence  of  an  alleged  co- 
conspirator, can  be  given  in  evidence  against 
the  latter  only  after  the  fact  of  conspiracy 
has  been  established;  and,  until,  the  con- 
spiracy is  shown  by  other  and  independent 
evidence,  the  acts  and  declarations  of  an 
alleged  coconspirator  are  inadmissible  to 
establish  the  connection,  with  such  con- 
spiracy, of  one  charged  as  a  coconspirator. 

Judgment  reversed. 

Sbaack,  Ch.  J.,  and  Price,  Sammers, 
Spear,  and  Davis,  JJ.,  concur. 
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STATE  OF  KANSAS 

v. 
FRITZ  DUREIN,  Appt. 
(70  Kan.  1,  78  Pac.  162.) 

Intozicatingr   liquor  —  illegal  sale  —  In- 
formation. 

1.  An  information  charging  a  defendant 
with  selling  intoxicating  liquors  without 
first  obtaining  from  the  probate  judge  of 
the  proper  county  a  permit  for  that  purpose 
need  not  allege  that  he  was  not  a  registeT«d 

Headnotes  by  BuaoH,  J. 


Subject  Note.  —  CoTistitutional  right  to 
prohibit  sale  of  intoxicating  liguor. 

I.  Scope  of  note  and  general  introduc- 
tion.   909. 
II.  Specific  constitutional  enactments  re- 
lating to  prohibition  and  acts  of  the 
legislature  based   thereon,   912. 
III.  Prohibition  under  police  powers  as  lim- 
ited   by   certain    general    provisions 
in    state    Constitutions,     including 
Bills  of  Righta,  916. 
IV.  Right  of  Congress  to  prohibit,  or  dele- 
gate power  to  prohibit,  sales  of  in- 
tovip"t>>sr    liquors    in    the    territo- 
ries, 922. 
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pharmacist  or  as'iisti^nt  pharmacist  in  the 
employ  of  a  drufrsrist  having  a  permit,  in  or- 
der to  state  a  public  offense. 

Same  —  election  of  offense. 

2.  In  a  prosecution  for  selling  intoxicating 
liquors  contrary  to  law,  an  election  to  rely 
on  a  transaction  occurring  on  a  started  day 
is  not  defective  because  the  witnesses  who 
testified  to  such  transaction  are  not  named, 
when  there  is  no  evidence  of  any  other  trans- 
action on  the  same  day;  nor  is  it  defective 
because  it  does  not  designate  a  sale  to  a  par- 
ticular individual  or  group  of  individuals, 
out  of  a  dozen  men  who  were  drinking,  the 
witnesses  to  the  transaction  being  unable  to 
identify  the  precise  person  or  persons  who 
furnished  the  money  observed  to  pass. 
Same  —  Identification  of  the  purchaser. 

3.  In  a  prosecution  of  the  character  noted, 


the  evidence  of  a  sale  is  not  insufficient 
merely  because  the  witnesses  to  the  trans- 
action were  unable  to  identify,  out  of  a 
dozen  men  who  were  drinking,  the  particular 
individual  or  individuals  who  furnished  the 
money  observed  to  pass. 
Appeal  ^  interpretation  of  record. 

4.  In  a  criminal  appeal  the  record  of  the 
proceedings  in  tlie  trial  court  will  not  be  in- 
terpreted to  show  error,  if  it  be  susceptible 
of  a  reasonable  interpretation  to  the  con* 
trary. 

Same  —  Inferences. 

5.  The  law  relating  to  retrospective  infer- 
ences discussed,  and  applied  to  the  evidence 
and  instructions  to  the  jury  in  this  case. 
Intoxicating  liquor  —  statutes  —  constl- 

tntlonallty. 

6.  The  statutes  of  this  state  regulating  the 


V.  Right  of  prohibition  as  limited  by  the 
United  States  Constitution  and 
its  amendments. 

a.  Power  of  Congress  to  regulate  in- 

terstate and   foreign   commerce 
(U.  S.  Const,  art.  1,  J  8),    923. 

b.  No  state  shall  pass  em  post  facto 

laws:  nor  a  law  impairing  the 
obligation  of  contracts;  nor, 
without  consent  of  Congress, 
lav  an  impost  on  imports  or  ex- 
po'rto  (U.  S.  Const,  art.  1,  !  10. 
929. 
e.  Citizens  of  each  state  entitled  to 
all  privileges  of  the  citizens  in 
the  several  states  (U.  S.  Const 
art.  4,  S  2),  931. 

d.  Right  of  prohibition  as  limited  by 

the  14th  Amendment,  931. 

e.  Prohibition    as    limited    by    the 

United  States  Constitution  gen- 
erally and  bv  other  amendments 
than  the  14th,  936. 
VI.  Right  of  prohibition  by  municipali- 
ties and  local  authorities,  937. 
VII.   Validity  of  prohibitory   laws  in  lim- 
ited districts  and  localities,  940. 
VIII.  Validity  of  local-option  laws  and  sub- 
missions to  popular  vote,  942 
IX.  Validity   of   quasi   prohibitory   laws, 
known    as    "dispensary    acts"    and 
sometimes      termed      "monopolies." 
946. 

/.  Scope  of  note  and  genertU  introdtic- 
Uon. 

The  cases  on  the  subject  solely  of  the  reg- 
ulation or  license  of  the  sale  of  intoxicating 
liqtior,  and  those  which  have  for  their  sub- 
ject only  the  prohibition  of  the  manufacture 
of  such  liquor,  or  which  prohibit  places  of 
manufacture  or  sale  and  make  the  same  a 
ntiis^ance,  unless  such  statute  may  also  pro- 
hibit generally  the  sale  of  liquor,  have  not 
l)('cn  included  in  this  note.  Neither  does 
this  note  include  cases  relating  to  the  valid- 
ity of  prohibitory  litpior  statutes  where  the 
,a„]e  hav*  been  declared  unconstitutional 
iolelv  i"  *'"'*  *'"'y  contain  more  than  one 
subject,  or  contain  other  subjects  than  the 
tne  .<itated  in  the  title  of  the  act,  and,  for 
16  L.R.A.(N.8.) 


these  reasons,  held  invalid  under  a  provision 
in  a  state  Constitution  making  such  a  stat- 
ute void  as  to  part  or  all  of  the  same. 

It  is  very  generally  conceded  that  the  con- 
stitutional right  to  prohibit  the  sale  of  in- 
toxicating liquor  in  a  state  or  territory  ex- 
ists, and  that  the  constitutionality  of  prohi- 
bition is  well  established;  and  this  note  con- 
tains the  cases  upon  general  and  local  pro- 
hibitory liquor  laws  which  have  been  the 
subject  of  judicial  examination  in  connec- 
tion with  questions  raised  upon  their  valid- 
ity under  and  in  respect  of  provisions  con- 
tained in  the  Constitutions  of  the  several 
states  or  of  the  United  States  claimed  to 
have  a  bearing  directly  or  indirectly  upon 
the  constitutional  right  of  the  legislature 
in  enacting  the  prohibitory  law  in  question. 

The  constitutional  provisions  include  di- 
rect enactments  in  state  Constitutions  upon 
the  subject  of  liquor  prohibition  and  regu- 
lation, and  also  include  general  articles 
guaranteeing  and  protecting  rights  of  per- 
son and  of  property,  such  as  that  article 
contained  in  most  Constitutions  and  known 
as  the  Bill  of  Rights,  and  other  articles  re- 
lating to  the  general  rights  of  citizens  of 
the  states. 

Some  prohibitory  acts  are  based  upon  a 
direct  provision  relating  to  prohibition  and 
regulation  of  the  sale  of  liquors,  contained 
in  a  state  Constitution;  but  for  the  most 
part  they  have  been  enacted  under  that 
great  power  inherent  in  the  sovereign  people 
which  has  been  generally  referred  to  as  "an 
attribute  of  sovereignty,"  and  which  is 
known  as  the  police  power.  It  exists  in 
every  state  and  without  direct  reservation 
in  its  Constitution.  It  is  exercised  through 
the  lawmaking  branch  of  the  state  govern- 
ment, the  state  legislature,  or  general  as- 
sembly, to  which,  by  many  state  Constitu- 
tions, there  is  also  delegated  by  direct  pro- 
vision therein,  the  general  power  to 
enact  all  laws  within  its  province,  as 
the  lawmaking  power  of  the  state. 
The  police  power  is  founded  upon  the 
duty  of  the  state  to  protect  its  citizens 
and  provide  for  the  comfort,  safety,  good 
morals,    and    welfare    of    society.     It    was 
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sale  of  intoxicating  liquors  arc  not  Tiolative 
of  the  14th  Amendment  to  the  Constitution  of 
the  United  States  because  of  the  discretion 
vested  in  the  probate  judges  of  the  respec- 
tive counties  over  the  subject  of  granting 
permits  to  sell  such  liquors  for  medical, 
mechanical,  and  scientific  purposes. 

Ne^v  trial  —  former  conviction. 

7.  It  ia  not  an  abuse  of  discretion  for  the 
district  court  to  refuse  a  new  trial  in  a  mis- 
demeanor case  on  account  of  the  defendant's 
former  conviction  of  the  same  offense,  when 
such  conviction  was  first  brought  to  its  at- 
tention by  the  motion  for  a  new  trial. 

On  Rehearing. 
Intoxicating  Ilqnor  —  power  to  prohibit 
sale. 

8.  Whenever,  in  its  judgment,  it  is  neces- 
sary for  the  protection  of  the  health,  morals, 


peace,  and  safety  of  the  people,  the  legisla- 
ture may  prohibit  the  manufacture  and  sale 
of  intoxicating  liquors  in  this  state,  except 
for  medical,  scientific,  and  mechanical  pur- 
poses; and,  in  the  interest  of  the  public  wel- 
fare, it  may  impose  any  conditions  upon  the 
conduct  of  those  industries,  short  of  prohi- 
bition, which  it  may  deem  proper. 
Same  —  privilege. 

9.  The  right  to  sell  intoxicating  liquors 
is  not  one  of  the  privileges  or  immunities  at- 
taching to  citizenship  in  the  United  States. 
Same  —  oonstltntlonal  restriction  —  ef- 
fect. 
_  10.  The  amendment  to  the  state  Constitu- 
tion prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors,  except  for  medical, 
scientific,  and  mechanical  purposes,  affected 
the  power  of  the  l^islature  to  tolerate  only. 


defined  by  Chief  Justice  Shaw  in  Com.  v. 
Alger,  7  Cush.  86,  as  "the  power  vested  in 
the  legislature  ...  to  make,  ordain, 
and  establish  all  manner  of  wholesome  and 
reasonable  laws,  statutes,  and  ordinances, 
either  with  penalties  or  without,  not  repug- 
nant to  the  Constitution,  as  they  shall  judge 
to  be  for  the  good  and  welfare  of  the  com- 
monwealth." "The  limit  to  the  exercise  of 
the  police  power  can  only  be  this :  The  reg- 
ulation must  have  reference  to  the  com- 
fort, the  safety,  or  the  welfare  of  society; 
it  must  not  be  in  conflict  with  the  provisions 
of  the  Constitution,"  state  or  Federal.  Pot- 
ter's Dwarr.  Stat.  458. 

This  power  cannot  be  exercised  by  Con- 
gress, nor  "can  the  national  government, 
through  any  of  its  departments  or  officers, 
assume  any  supervision  of  the  police  regu- 
lations of  the  states.  All  that  the  Federal 
authority  can  do  is  to  see  that  the  states 
do  not,  under  cover  of  this  power,  invade 
the  sphere  of  national  sovereignty,  obstruct 
or  impede  the  exercise  of  any  authority 
which  the  Constitution  has  confided  to  the 
nation,  or  deprive  any  citizen  of  rights  guar- 
anteed by  the  Federal  Constitution."  Cooley, 
Const.  Lim.  7th  ed.  p.  831. 

It  should  be  remembered  in  this  connec- 
tion, however,  that  in  the  territories  where 
the  Federal  government  exercises  spvereigfn 
authority  it  may  exercise  the  police  power 
directly,  or  through  the  territorial  govern- 
ment, and  the  cases  upon  this  subject  in 
connection  with  liquor  prohibition  will  be 
found  following  in  this  note. 

In  considering  the  subject  of  the  conflict 
of  prohibitory  laws  with  provisions  of  a 
state  or  Federal  Constitution,  the  difference 
in  character  between  state  and  Federal  Con- 
stitutions should  be  remembered.  "The  gov- 
ernment of  the  United  States  is  one  of  enu- 
merated powers,  the  National  Constitution 
being  the  instrument  which  specifies  them. 
and  in  which  authority  should  be  found  for 
the  exercise  of  any  power  which  the  nation- 
al government  assumes  to  possess.  In  this 
respect  it  differs  from  the  Constitutions  of 
the  several  states,  which  are  not  grants  of 
powers  to  the  states,  but  which  apportion 
and  impose  restrictions  upon  the  powers 
IS  L.R.A.(N.S.) 


which  the  states  inherently  possess."  Cooley, 
Const.  Lim.  7th  ed.  p.  II. 

The  right  to  regulate  commerce  was  one 
of  the  powers  delegated  to  the  Federal  gov- 
ernment; but  the  right  to  prohibit  or  rega- 
late  the  sale  or  manufacture  of  intoxicating 
liquor  is  a  power  not  so  delegated. 

''And  it  is  elementary  law  that  grants  of 
power  by  state  Constitutions  to  state  legris- 
latures  include  all  legislative  power  that  i» 
not  expressly  withheld."    State  t.  Dcbein. 

But,  while  this  power  of  the  state  is 
generally  recognized,  it  is  readily  understood 
that  it  may  be  exercised  so  as  to  interfere 
with  the  jurisdiction  of  the  Federal  govern- 
ment; and  the  rights  under  the  Federal 
Constitjution  very  frequently  claimed  to 
have  bieen  offended  by  prohibitory  liquor 
laws  are  those  rights  of  person  and  property 
guaranteed  under  the  14th  Amendment  and 
the  right  to  regulate  commerce  with  foreign 
nations  and  among  the  states  and  with  the 
Indians,  secured  to  Congress  by  art.  1,  {  8, 
of  the  United  States  Constitution. 

The  control  of  the  liquor  traffic,  even  to 
the  extent  of  its  entire  prohibition,  has 
been  generally  considered  as  perhaps  the 
great  object  of  the  police  power.  The  policy 
of  entire  suppression  of  the  traffic  has  been 
believed  by  many  to  be  justified,  either  be- 
cause moderate  use  is  regarded  an  evil,  or 
because  any  method  of  regulation  is  inade- 
quate to  prevent  excess  or  abuse.  The  the- 
ory of  such  laws,  in  the  language  of  a  pre- 
amble to  a  legislative  act  passed  in  1820,  is 
"that,  by  the  purchase  as  well  as  the  sale 
of  liquor  at  retail,  industry  is  checked, 
purses  are  drained,  constitutions  are  de- 
stroyed, families  are  distressed,  and  the  peo- 
ple are  demoralized." 

That  the  right  absolutely  to  prohibit  the 
sale  of  liquor  is  a  constitutional  one,  is 
quite  well  established  under  the  decisions 
of  the  courts  of  which  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273,  is  one  well  known  ajid  frequently  cited. 
The  various  state  decisions  on  this  subject, 
which  follow  in  this  note,  have  almost  uni- 
formly sustained  laws  for  absolute  prohibi- 
tion of  the  sale  of  intoxicating  liquors,  and 
generally  on  the   ground   "that  the   trade 
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and  did  not  abridge  its  power  fnrther  to  re- 
strain or  prohibit  the  liquor  traffic. 
Same  —  permits  —  discretion. 

11.  Tlie  discretion  vested  by  the  statutes 
of  this  state  in  the  probate  judge  over  the 
subject  of  granting  and  refusing  permits  to 
■ell  intoxicating  liquors  is  not  an  option  to 
Act  according  to  prejudice  or  caprice,  but  it 
is  a  judicial  discretion,  to  be  exercised  only 
with  reference  to  the  facts  and  circum- 
stances of  each  case,  after  a  full  hearing. 

Same  —  appeal  —  remedy. 

12.  The  provisions  of  the  statute  of  this 
state  authorizing  an  appeal  and  a  proceed- 
ing in  error  from  the  action  of  the  probate 
judge  in  refusing  to  grant  permits  to  sell 
intoxicating  liquors  are  valid,  and  afford 
ample  remedies  to  those  who  wrongfully 
may  be  denied  such  permits. 

(October  8,  1904.) 


APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Shawnee  Coun- 
ty convicting  him  of  illegal  sale  of  intoxi- 
cating liquor.    Affirmed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  C.  A.  Magaw  and  G.  O.  Clem- 
ens for  appellant. 

Messrs.  C.  C.  Coleman,  Attorney  Gen- 
eral, A.  li.  Redden,  and  J.  F.  Close,  for 
the  State: 

The  law  providing  for  the  issuance  of  per- 
mits to  sell  intoxicating  liquors  for  excepted 
purposes  is  constitutional. 

Idcense  Cases,  5  How.  604,  12  L.  ed.  256; 
Wallace  V.  Reno,  27  Nev.  71,  63  L.R.A.  337, 
103  Am.  St.  Rep.  747,  73  Pac.  628  j  Mugler 
V.  Kansas,  123  U.  S.  623,  31  L.  ed.  206,  8 
Sup.  Ct.  Rep.  273. 

The  reigulation  of  the  sale  of  intoxicating 


works  an  injury  to  society,"  and  may  there- 
fore be  prohibited  under  the  police  power 
subject  to  the  constitutional  restrictions  al- 
ready indicated.  Two  decisions  in  which 
the  constitutionality  of  the  right  to  pro- 
hibit the  sale  of  intoxicating  liquor  was 
squarely  denied  are  Beebe  v.  State,  6  Ind. 
SOI,  63  Am.  Dec.  391,  and  Herman  v.  State, 
^  Ind.  645  (habeas  corpus  proceeding). 

The  case  of  Wynehamer  v.  People,  13  N. 
Y.  486,  although  not  so  comprehensive  a 
denial  of  the  constitutional  right  of  prohi- 
bition as  the  Indiana  cases,  was  a  decision 
under  the  New  York  prohibitory  liquor  law 
of  the  same  year  (1865),  and  the  court 
then  held  that  said  act  in  effect  absolutely 
prohibited  the  sale  of  liquor  in  existence 
at  the  time  of  its  passage,  and  so  deprived 
the  owner  of  his  property,  and  was  void  for 
that  reason. 

Prohibitory  liquor  laws  have  almost  uni- 
formly made  exceptions  in  favor  of  medici- 
nal and  mechanical,  and  in  some  states  also 
sacramental,  purposes;  and  these  exceptions 
have  been  held  to  be  constitutionally  re- 
quired. Sarrls  v.  Com.  83  Ky.  327;  Com. 
V.  Fowler,  96  Ky.  166,  33  L.R.A.  839,  28  S. 
W.  786. 

The  opinion  of  Judge  Perkins  in  the  case 
of  Herman  v.  State,  supra,  will  be  of  inter- 
est and  afford  material  for  consideration  to 
the  reader  who  may  be  interested  in  the 
early  history  of  wines  and  liquors  as  bever- 
ages; and  a  brief  quotation  from  page  563 
will  indicate  his  rather  novel  style  of  treat- 
ment of  the  subject:  The  Almighty  "made 
man  a  free  agent;  and,  to  give  him  oppor- 
tunity to  exercise  his  will,  to  be  virtuous  or 
vicious  as  he  should  choose,  he  placed  evil 
as  well  as  good  before  him,  he  put  the 
apple  into  the  garden  of  Eden,  and  left 
upon  man  the  responsibility  of  his  choice, 
made  it  a  moral  question,  and  left  it  so. 
He  enacted  as  to  that  a  moral,  not  a  physic- 
al, prohibition.  He  could  have  easily  en- 
acted a  physical  prohibitory  law  by  declar- 
ing the  fatal  apple  a  nuisance  and  removing 
it.  He  did  not.  His  purpose  was  other- 
wise, and  he  has  since  declared  that  the 
16  LJElJk.(N.8.) 


tares  and  wheat  shall  grow  together  to  the 
end  of  the  world.  Man  cannot,  by  prohib- 
itory law,  be  robbed  of  his  free  agency." 

The  well-known  author  of  law  treaties.  Dr. 
Tiedeman,  in  his  work  gn  "State  and  Fed- 
eral Control  of  Persons  t  Property,"  in  dis- 
cussing the  subject  of  police  power,  positive- 
ly denies  any  real  existence  of  a  constitu- 
tional right  of  prohibition  of  the  sale  of 
intoxicating  liauors,  and,  after  stating  the 
reasons  generally  advanced  therefor,  says, 
in  §  125  of  his  treaties:  "No  trade  can  be 
prohibited  altogether  unless  the  evil  is  in- 
herent in  the  character  of  the  trade  so  that 
the  trade,  however  conducted,  and  whatever 
may  be  the  character  of  the  person  engaged 
in  it,  must  necessarily  produce  injury  upon 
the  public  or  upon  individual  third  per- 
sons." (p.  646.)  "We  cannot  say,  there- 
fore, that  the  sale  of  liquors  necessarily 
causes  intoxication.    On  the  contrary,     .     . 

the  cases  in  which  the  sale  of  liquor  is 
followed  by  intoxication  constitute  the  ex- 
ception to  the  general  rule."  (p.  549.) 
"Whatever  injury  can  be  attributed  to  the 
moderate  use  of  liquor,  so  far,  at  least,  as 
our  present  knowledge  extends,  is  function- 
al, and  not  constitutional."  (p.  660.) 
"This,  therefore,  is  the  conclusion  reached 
after  a  careful  consideration  of  all  the  con- 
stitutional reasons  for  and  against  the  pro- 
hibition of  the  liquor  trade:  The  prohibi- 
tion of  the  manufacture  and  sale  of  spiritu- 
ous and  intoxicating  liquors  is  unconstitu- 
tional, unless  it  .is  confined  to  the  prohibi- 
tion of  drinking  saloons  and  the  prohibi- 
tion of  the  sale  of  liquors  to  minors,  luna- 
tics, confirmed  drunkards,  and  persons  in  a 
state  of  intoxication.  .  .  .  There  is  an 
almost  unbroken  array  of  judicial  opinions 
against  this  position,  and  there  is  not  any 
reasonable  likelihood  that  there  will  be  any 
immediate  revulsion  in  the  opinion  of  the 
courts."     (I  126,  p.  664.) 

The  author  afterwards  ({  164,  p.  817) 
says  that  the  ground  of  justification  of  pro- 
hibition of  the  sale  of  liquor  in  saloons,  to 
be  drunk  on  the  premises,  "is  the  fact  that 
liquor  saloons  are  the  resort  of  all  the  more 
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liquor  is  wholly  within  the  police  power  of 
the  state,  to  be  exercised  in  such  manner  as 
it  deems  proper. 

Plumb  V.  Christie,  103  Ga.  686,  42  L.R.A. 
181,  30  S.  E.  769;  Sheppard  v.  Dowling,  127 
Ala.  1,  85  Am.  St.  Rep.  68,  28  So.  791; 
Fannville  v.  Walker,  101  Va.  323,  61  L.R.A. 
125,  99  Am.  St.  Rep.  870,  43  S.  E.  558; 
Danville  v.  Hatcher,  101  Va.  523,  44  S.  E. 
723;  Plumley  v.  Massachusetts,  155  U.  S. 
461,  39  L.  ed.  223,  6  Inters.  Com.  Rep.  600, 
16  Sup.  Ct.  Rep.  164;  Geer  v.  Connecticut, 
161  U.  S.  619,  40  L.  ed.  793,  16  Sup.  Ct. 
Rep.  600;  Otis  v.  Parker,  187  U.  S.  606, 
47  L.  ed.  323,  23  Sup.  Ct.  Rep.  168;  State 
V.  Schuman,  36  Or.  16,  47  UR.A.  163,  78 
Am.  St.  Rep.  764,  68  Pae.  661 ;  SUte  ex  rel. 
Port  Royal  Min.  Co.  t.  Hagood  ( Port  Royal 


MIn.  Co.  V.  Hagood)  30  S.  C.  619,  3  L.BjL 
841,  9  S.  E.  686;  Kohn  t.  Melcher,  29  Fed. 
433;  Re  Ruth,  32  Iowa,  250;  Blair  ▼.  Kil- 
Patrick,  40  Ind.  312;  State  ex  rel.  George 
V.  Aiken,  42  S.  C.  222,  26  L.R.A.  345,  20  S. 
E.  221;  Guy  v.  Cumberland  County,  122 
N.  C.  471,  29  S.  E.  771;  Gray  v.  Connecticut. 
169  U.  S.  74,  40  L.  ed.  80,  15  Sup.  Ct.  Rep. 
985;  Re  Hoover,  30  Fed.  61;  State  ex  reL 
Kyger  v.  Holt  County  Ct.  Justices,  39  Mo. 
521;  Gayle  t.  Owen  County  Court,  83  Ky. 
67. 

That  which  may  be  prohibited  absolutely 
is  not  a  right  common  to  all,  but  a  special 
privilege,  to  be  granted  as  the  legislature 
deems  expedient. 

Intoxicating-Liquor  Cases,  26  Kan.  751, 
37  Am.  Rep.  284;  Koester  v.  State,  36  Kan. 


or  less  lawless  elements  of  society,  and  con- 
sequently the  public  peace  is  endangered  by 
their  presence  in  the  community." 

In  considering  the  subject  of.  the  validity 
of  a  liquor  statute,  the  question  at  once 
arises  as  to  the  limits  of  the  power  of  the 
court  in  determining  such  validity,  and,  on 
that  subject  in  the  case  of  the  Prison  Asso. 
V.  Ashby,  93  Va.  670,  25  S.  E.  804,  it  is 
said:  "The  courts  have  nothing  to  do  with 
the  question  whether  or  not  the  legislation 
contained  in  ...  [a  statute's]  provi- 
sion is  wise  and  proper.  The  only  question 
they  have  to  deal  with  is  one  of  power.  The 
legislature  of  the  state  has  plenary  legisla- 
tive power,  except  where  it  is  restricted  by 
the  Constitution  of  the  state  or  of  the 
United  States.  If  the  statute,  validity  of 
which  is  attacked,  is  not  in  conflict  with 
the  state  or  Federal  Constitution,  the  courts 
have  no  power  to  declare  it  invalid,  how- 
ever well  satisfied  they  may  be  that  it  is 
unwise  or  vicious  legislation;"  and  in  Web- 
ster V.  State,  110  Tenn.  605.  82  S.  W.  179, 
the  court  said:  "The  regulation,  restriction, 
and  even  prohibition,  of  the  liquor  traffic, 
being  clearly  within  the  police  power  of  the 
state,  it  is  for  the  legislature  to  decide  when 
the  exigency  exists  for  the  exercise  of  that 
power;  and  its  exercise  is  not  to  be  con- 
trolled by  the  courts ;  citing  Powell  v.  Penn- 
sylvania, 127  U.  S.  678,  32  L.  ed.  253,  8 
Sup.  Ct.  Rep.  992,  1257." 

Justice  Harlan,  in  pronouncing  the  opin- 
ion of  the  court  in  Mugler  v.  Kansas,  said: 
"If,  therefore,  a  state  deems  the  absolute 
prohibition  of  the  manufacture  and  sale, 
within  her  limits,  of  intoxicating  liquors 
for  other  than  medical,  scientific  and  manu- 
facturing purposes,  to  be  necessary  to  the 
peace  and  security  of  society,  the  courts 
cannot,  without  usurping  legislative  func- 
tions, override  the  will  of  the  people  as  thus 
rxpressed  by  their  chosen  representatives. 
They  have  nothing  to  do  with  the  mere  pol- 
icy of  legislation." 

And  Dr.  Tiedeman,  in  I  2  of  his  treatise 
above  referred  to,  says:  "In  the  limita- 
tions upon  the  legislative  power  are  to  be 
found  the  limitations  of  the  police  power. 
.  .  .  If  an  unwise  law  has  been  enacted 
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which  does  not  infringe  upon  any  consti- 
tutional limitation,  the  only  remedy  is  an 
appeal  to  the  people  directly."  And,  in  {  3, 
he  says:  "But,  although  the  fundament*! 
principles  of  natural  right  and  justice  can- 
not, in  themselves,  furnish  any  legal  restric- 
tions upon  the  governmental  exercise  of  po- 
lice power,  in  the  absence  of  express  or  im- 
plied constitutional  limitations,  yet  they 
play  an  importint  part  in  determi'ning  the 
exact  scope  and  extent  of  the  constitutional 
limitations.  ...  In  searching  for  con- 
stitutional restrictions  upon  police  power, 
not  only  may  resort  be  had  to  those  plain, 
exact,  and  explicit  provisions  of  the  Con- 
stitution, but  those  general  clauses  which 
have  acquired  the  name  of  'glittering  gener- 
alities,' may  also  be  appealed  to  as  con- 
taining the  germ  of  constitutional  limita- 
tion,— ^at  least  in  those  cases  in  which  there 
is  a  clearly  unjustifiable  violation  of  pri- 
vate right." 

//.  Specific  conaUtutiottal  enactments 
relating  to  prohibition  and  acts  of  tha 
leglaUiture  based  thereon. 

The  Constitution  of  Colorado  permits  the 
delegation  to  municipalities  of  authority  to 
regulate  and  prohibit  the  sale  of  liquor,  and 
the  court  holds  that  such  fact  does  not  de- 
prive the  general  assembly  of  power  to  re- 
call such  authority.  Parsons  v.  People,  32 
Colo.  221,  76  Pac.  666. 

The  amendments  to  the  Kansas  Constitu- 
tion in  the  year  1880  forever  prohibited  the 
manufacture  and  sale  of  intoxicating  liquors 
in  the  state  except  for  medical,  scientific, 
and  mechanical  purposes.  This  amendment 
led  to  several  actions  to  test  its  validity, 
and  its  effect,  if  valid,  on  the  "dram  shop 
act,"  which  act  prohibited  the  sale  of  liquor 
to  certain  persons  and  upon  certain  days 
and  conditions.  The  constitutional  amend- 
ment does  not  repeal  the  "dram  shop  act" 
in  toto,  but  only  so  far  as  such  act  author- 
ized licenses  for  the  sale  of  intoxicating  li- 
quors as  a  beverage.  Constitutional  Pro- 
hibitory Amendment,  24  Kan.  700. 

The  prohibitory  liquor  law  enacted  after 
the  amendment  to  the  Constitution  of  Kan- 
sas in  the  year  1881,  prohibiting  the  manu- 
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32,  12  Pac.  330;  Mugler  ▼.  Kansas,  supra; 
Kidd  V.  Pearson,  128  U.  S.  I,  32  L.  M.  346, 
2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6. 

Bnrch,  J.,  delivered  the  opinion  of  the 
court: 

On  June  28,  1902,  Miss  Blanche  Boies, 
Mrs.  llenry  Howard,  and  others  of  a  praying 
band,  five  in  number,  went  to  certain  rooms 
in  a  brick  building  at  No.  402  Quincy  street, 
in  the  city  of  Topeka,  and  found  there  a 
flourishing  beer  saloon.  In  the  place  were 
a  bar  and  shelves,  and  bottles,  glasses,  and 
tables.  Men  were  sitting  at  the  tables  play- 
ing cards,  and  a  dozen  others  were  at  the 
bar  drinking.  A  man  behind  the  bar  was 
handing  out  beer  to  them,  which  they  drank 
and  paid  for;  one  of  the  women  seeing  the 


money  pass.  One  of  the  women  asked  the 
bartender  if  that  was  Mr.  Fritz  Durein's 
saloon,  and  he  said  it  was.  She  aaked  for 
the  proprietor,  and  he  said  he  was  Frits 
Durein.  In  the  course  of  a  conversation 
with  him  he  toUI  the  women  he  did  not 
think  it  wrong  to  keep  a  saloon,  that  it  was 
not  against  his  religion,  and  that  he  intend- 
ed to  keep  right  on  running  a  saloon  and 
selling  beer.  He  drank  a  glass  of  it  him- 
self and  asked  the  women  to  have  some. 
On  January  10,  1903,  an  assistant  attorney 
general  of  the  state  of  Kansas  for  Shaw- 
nee county  filed  an  information  against  this 
Fritz  Durein,  charging  him  with  selling 
liquor  without  a  permit,  and  with  main- 
taining a  nuisance  at  the  place  described. 
A   warrant  was   issued  at  once.     Within 


factureor  sale  of  liquor  except  for  medic- 
inal, scientific,  and  mechanical  purposes,  is 
not  unconstitutional,  because  of  the  taking 
away  of  vested  rights  of  property,  adapted 
only  for  the  manufacture  of  certain  kinds  of 
such  liquor,  as  such  loss,  attendant  thereon, 
is  too  remote  and  indirect.  State  v.  Mugler, 
29  Kan.  252,  44  Am.  Rep.  634. 

The  amendment  to  the  Constitution  of 
Kansas  prohibiting  the  manufacture  and 
sale  of  intoxicating  liquors  except  for  med- 
ical, scientific,  and  mechanical  purposes  re- 
strains the  legislature  in  its  power  to  toler- 
ate only,  and  not  in  its  power  to  suppress, 
nor  in  its  power  further  to  prohibit,  the 
traffic  in  intoxicating  liquors.  The  exercise 
of  the  police  power  by  the  legislature  being 
conceded,  that  body  must  determine  the  lim- 
its of  its  exercise,  subject  only  to  the  condi- 
tion that  the  measure  adopted  be  reasona- 
bly appropriate  to  effect  its  purpose.  The 
sale  of  liquor  for  medical,  scientific,  and  me- 
chanical purposes  was  in  no  manner  fortified 
by  the  constitutional  amendment,  but  it 
was  left  to  be  dealt  with  by  the  legislature 
as  necessity  might  require.  State  v.  Dur- 
ein. 

A  statute  prohibiting  the  sale  of  liquor 
is  not  unconstitutional  under  {  61  of  the 
Kentucky  Constitution,  in  that  the  act  is 
not  merely  prohibitory  of  the  sale  of  liquor, 
but  also  of  drinking  witliin  the  town,  or 
within  1  mile  of  the  same.  Raubold  v. 
Com.  21  Ky.  L.  Rep.  1125,  64  S.  W.  17. 

The  Constitution  of  Kentucky  (§61)  au- 
thorizes the  general  assembly  to  provide 
means  whereby  the  sense  of  any  county, 
city,  town,  district,  or  precinct  may  be  taken 
as  to  whether  or  not  intoxicating  liquors 
shall  be  sold,  bartered,  or  loaned  therein  or 
the  sale  regulated,  and  that  nothing  con- 
tained in  said  provision  should  be  construed 
to  repeal  existing  laws.  The  act  of  1003, 
I  2560,  as  amended  in  1906,  provides  that, 
when  an  election  is  held  in  the  entire  coun- 
ty, and  results  in  prohibition,  it  shall  not  be 
lawful  then  to  soil  liquor  in  any  part  of  the 
county;  but  that,  if  it  results  in  favor  of 
the  sale,  it  shall  not  legalize  a  grant  of  li- 
cense in  any  territorial  division  of  the  coun- 
ty from  which  the  sale,  barter,  or  loan  had 
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been  excluded  by  an  election  within  the 
provisions  of  the  act;  but  the  status  of 
such  division  shall  remain  as  if  no  electicm 
had  been  held.  Such  section  of  the  Constitu- 
tion is  construed  to  mean  that  the  local 
units  named  should  control  within  their  ter- 
ritory the  question  of  prohibition;  that  each 
should  have  the  privilege  of  saying  conclu- 
sively that  prohibition  should  prevail,  but 
not  conclusively  that  it  should  not.  The  act 
named  is  a  proper  exercise  of  legislative 
power  although  it  discriminates  in  favor  of 
prohibition.  New  Castle  t.  Scott,  30  Ky. 
L.  Rep.  894,  101  S.  W;  944. 

Mich.  Laws  1851,  act  178,  prohibiting 
sales  of  liquor  under  a  certain  penalty  imtu 
the  seller  shall  have  given  a  bond,  is  not 
an  act  "authorizing  'the  grant  of  a  license 
to  sell  liquor"  which  is  prohibited  by  the 
Constitution,  art.  4,  i  47.  Such  act  ia 
therefore  constitutional  and  valid.  Langley 
T.  Ergensinger,  3  Mich.  314. 

The  Ohio  "Dow  law,"  act  May  14,  1886, 
so  far  as  it  provides  for  an  assessment  or 
tax  upon  the  business  of  trafficking  in  intox- 
icating liquors,  is  not  in  conflict  with  |  2, 
art.  12,  of  the  Constitution,  and  is  not  in 
effect  a  license  law,  and  is  not  within  the 
inhibition  of  the  18th  section  of  the  sched- 
ule to  the  Constitution,  which  prohibits  the 
granting  of  liquor  licenses  in  the  state.  An- 
derson V.  Brewster,  44  Ohio  St.  576,  9  N.  E. 
683:  Adier  v.  Whitbeck,  44  Ohio  St.  539,  9 
N.  E.  672. 

Section  18  of  the  schedule  to  the  Ohio 
Constitution,  providing  that  no  license  to 
traffic  in  intoxicating  liquors  shall  here- 
after be  granted  in  this  state,  but  that  the 
general  assembly  may,  by  law,  provide 
aprninst  the  evils  resulting  therefrom,  ap- 
plies as  well  to  the  wholesale  as  to  the  re- 
tail traffic  in  intoxicating  liquors;  and  a 
law  enacted  thereunder  is  not  in  violation 
of  {  20,  art.  2,  of  the  Constitution,  which 
provides  that  all  laws  of  a  general  nature 
shall  have  uniform  operation  throughout 
the  state.  Senior  v.  Ratterman,  44  Ohio  St. 
661,  11  N.  E.  321. 

The  enactment  of  a  law  prohibiting  the 
sale  of  liquors  is  not  warranted  under  the 
provisions  of  art.  16,  i  9,  of  the  Ohio  Con- 


Digitized  by 


Google 


•u 


KANSAS  SUPREME  COUET. 


Oct., 


twenty  minutes  after  receiving  the  writ,  the 
sheriff  of  Shawnee  county  and  two  of  his 
deputies  were  at  the  place,  and  found  it  to 
contain  a  bar  and  shelves,  and  glasses,  ta- 
bles, and  an  ice  box,  bottles  and  kegs  of  beer, 
bottles  of  whisky,  and  a  miscellaneous  lot 
of  bottles  and  various  kinds  of  liquor;  some 
labeled  beer,  and  some  hop  tea,  and  some 
wine.  Ten  or  twelve  persons  were  in  the 
room,  some  sitting  at  tables  and  some  stand- 
ing at  the  bar  drinking.  Durein  was  be 
hind  the  bar  setting  out  beer.  Upon  a  trial, 
the  officers  and  the  members  of  the  praying 
band  already  named  related  the  foregoing 
facts,  and  a  verdict  was  returned  against 
Durein,  finding  him  guilty  of  the  offenses 
charged.  Judgment  upon  the  verdict  was 
duly  rendered,  and  in  an  appeal  to  this  court 
numerous  errors  are  assigned. 


The  count  of  the  information  under  which 
the  appellant  was  convicted  of  an  unlawful 
sale  of  intoxicating  liquor  charged  that  he 
made  such  sale  without  first  taking  out  and 
having  from  the  probate  judge  of  Shawnee 
county  a  permit  for  that  purpose.  It  ia  in- 
sisted that  every  word  of  that  count  of  the 
information  might  be-  true,  and  the  appel- 
lant be  innocent  of  any  offense;  for,  it  ia 
said,  although  he  had  no  permit,  he  had  a 
lawful  right  to  sell  if  he  was  a  registered 
pharmacist  or  assistant  pharmacist  in  the 
employ  of  one  having  a  permit.  Hence  it 
is  claimed  the  count  should  have  been 
quashed  for  want  of  an  allegation  negativ- 
ing the  bearing  of  any  character  by  the  ap- 
pellant which  might  afford  him  immunity 
from  prosecution.  No  such  allegation  was 
necessary.     The  statute  recognizes  no  inde- 


stitution  providing  that  no  license  to  traffic 
in  intoxicating  liquors  shall  be  granted  in 
the  state;  but  that  the  general  assembly 
may,  by  law,  provide  against  the  evils  re- 
sulting therefrom.  Gordon  v.  State,  46  Ohio 
St.  607,  6  L.RJV.  749,  23  N.  E.  63. 

The  6th  Amendment  to  the  Constitution 
of  the  state  of  Rhode  Island,  providing  that 
"the  manufacture  and  sale  of  intoxicating 
liquors  shall  be  prohibited,  and  the  general 
assembly  shall  provide  by  law  for  carrying 
this  article  into  effect,"  does  not  limit  the 
power  that  the  general  assembly  previously 
had  to  enact  a  prohibitory  liquor  law;  and 
nothing  in  this  constitutional  provision 
gave  the  right  to  manufacture  and  sell  in- 
toxicating liquors  to  be  used  otherwise  than 
as  a  beverage.  State  v.  Kane,  15  R.  I.  395, 
6  Atl.  783. 

And  that  amendment  does  not  take  away 
from  the  general  assembly  the  power  which 
it  previously  had  to  restrict  sales  of  the 
same  for  other  purposes  to  certain  persons 
or  classes  of  persons.  State  v.  Kennedy,  16 
R.  I.  409,  17  Atl.  61. 

Under  the  Texas  Constitution,  art.  16,  f 
20,  requiring  the  legislature  to  enact  a  law 
by  which  the  voters  may  determine  whether 
sales  of  intoxicants  shall  be  prohibited  with- 
in prescribed  limits,  the  legislature  may  pro- 
vide for  a  vote  to  determine  whether  sales 
shall  be  prohibited  except  for  sacramental 
and  medicinal  purposes,  instead  of  absolute- 
ly. Bowman  v.  State,  38  Tex.  Crim.  App. 
14.  40  S.  W.  798,  41  8.  W.  635,  Followed  in 
Sparks  v.  State  (Tex.  Crim.  App.)  45  S.  W. 
493;  Ray  v.  State  (Tex.  Crim.  App.)  83  S. 
W.  1121,  and  McLain  v.  State,  43  Tex.  Crim. 
App.  213,  64  S.  W.  866. 

And  the  Federal  courts  hold  themselves 
bound  by  the  construction  of  the  section 
made  by  the  state  courts.  Busch  ▼.  Webb, 
122  Fed.  665. 

As  the  Texas  Constitution  guarantees  to 
the  counties  the  right  of  local  option,  a 
grant  of  a  special  charter  to  a  city  by  the 
legislature,  authorizing  such  city  to  license 
saloons,  does  not  thereafter  preclude  the 
county  from  adopting  local-option  laws  for 
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the  entire  county,  including  such  city.  Ex 
parte  Elliot  (Tex.  Crim.  App.)  91  S.  W. 
670. 

Contra  cases  and  exceptions. 

The  Ohio  law  passed  April  5,  1882,  requii^ 
ing  all  persons  engaged  in  the  liquor  trafHc 
to  pay  annually  a  sum  of  money  and  to  exe- 
cute a  bond,  is  within  the  inhibition  of  the 
Constitution,  art.  IS,  |  9.  providing  that 
"no  license  to  traffic  in  intoxicating  liquors 
shall  hereafter  be  granted  in  this  state." 
Said  act  in  question  is  a  license  act,  and  ia 
void.    State  v.  Hipp,  38  Ohio  St.  199. 

Under  that  section  of  the  Texas  Consti- 
tution which  provides  for  the  enactment  by 
the  legislature  of  a  local-option  law  as  to 
the  prohibition  of  the  sale  of  intoxicating 
liquors,  the  legislature  is  without  power, 
as  attempted  in  the  act  of  June  24,  1876,  to 
prohibit  the  gift,  as  well  as  the  sale,  of 
intoxicating  liquors.  Such  a  provision  is 
unconstitutional  so  far  as  it  prohibits  such 
gift,  and  a  conviction  of  the  offense  of  giv- 
ing away  liquor  cannot  be  sustained.  Hol- 
ley  V.  State,  14  Tex.  App.  605. 

The  act  of  the  25th  legislature  making 
criminal  the  act  of  keeping  intoxicating  li- 
quors in  cold  storage  for  another  in  a  local- 
option  district  is  repugnant  to  such  section 
of  the  Constitution,  as  its  effect  is  to  re- 
strict and  limit  the  legislative  authority  to 
the  power  expressly  granted, — that  is  to 
the  power  to  regulate  and  prohibit  sale. 
Such  act  is  an  unlawful  attempt  to  prevent 
ownership  in  property  not  inhibited  by 
the  constitutional  provision  on  the  subject. 
Ex  parte  Brown,  38  Tex.  Crim.  App.  295,  70 
Am.  St.  Rep.  743,  42  S.  W.  564. 

Prescribing  a  punishment  for  all  persons 
giving  prescriptions  for  intoxicants  in  a  lo- 
cal-option district,  except  physicians,  and 
against  them  if  they  shall  give  prescrip- 
tions to  anyone  not  actually  sick  and  with- 
out personal  examination  of  the  applicant, 
as  provided  by  the  Texas  Penal  Code,  art. 
405,  exceeds  the  authority  given  the  legis- 
lature by  art.  16,  §  20,  of  th«  Qqnstitution. 
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pendent  right  in  a  driigf^st's  clerk,  who  is  a 
registered  pharmacist  or  assistant  pharma- 
cist, to  make  sales  of  intoxicating  liquor. 
Sales  made  by  such  a  clerk  are  regarded  as 
made  by  the  druggist  himself.  The  clerk's 
identity  is  merged  in  that  of  his  employer, 
and,  since  he  has  no  distinct  character  of  his 
own  as  a  dispenser  of  liquor,  a  complaint 
for  selling  without  a  permit  need  not  neg- 
ative such  character  in  order  to  charge  a 
public  offense. 

In  response  to  a  motion  requiring  the 
state  to  elect  upon  what  transaction  it  would 
rely  to  convict  the  appellant  of  an  unlawful 
sale  of  intoxicating  liquor,  it  elected  to  rely 
upon  an  alleged  sale  to  parties  whose  names 
were  unknown,  made  on  the  28th  day  of 
June,  1902.  The  names  of  the  witnesses  to 
such  sale  were  not  stated   in  making  the 


election,  and  no  further  attempt  was  made 
to  individualize  any  particular  sale.  The 
court  instructed  the  jury  that  the  state  re- 
lied upon  a  sale  of  intoxicating  liquor  by 
the  appellant  to  parties  whose  names  were 
unknown,  as  testified  to  by  the  witnesses, 
Mrs.  Howard  and  Miss  Boies ;  such  sale  hav- 
ing been  made  on  June  28,  1902.  It  is 
claimed  the  election  was  insufficient,  and 
that  a  conviction  was  impossible  under  the 
evidence  of  the  witnesses  named.  No  wit- 
nesses gave  evidence  of  a  sale  on  June  28, 
1902,  except  those  named  in  the  instruction, 
and  their  testimony  related  to  the  same 
transaction.  The  mere  fact  that  a  dozen 
men  were  drinking  at  once  or  during  a  given 
period  of  observation,  and  that  the  witnesses 
were  unable  to  identify  the  particular  indi- 
vidual  or    individuals    who    furnished    the 


Stephens  v.  State  (Tex.  Crim.  App.)  73  8. 
W.  1066. 

And  the  act  of  April  17,  1901,  providing 
that  C.  0.  D.  contracts  of  sale  and'  ship- 
ment of  liquor  into  local-option  territory 
shall  be  deemed  to  be  made  where  the  goods 
are  delivered  and  paid  for,  is  in  excess  of 
the  power  granted  by  the  Constitution  of 
Texas  in  said  art.  10,  S  20.  The  Constitu- 
tion did  not  intend  to  give  the  word  "sale" 
a  definition  contrary  to  its  ordinary  ac- 
ceptation. Keller  v.  State  (Tex.  Crim. 
App.)   1  L.R.A.(N.S.)  489,  87  S.  W.  869. 

The  Texas  statute  of  1905,  making  it  a 
misdnneanor  "to  solicit  an  order  for  the  sale 
of  intoxicating  liquors  in  a  local-option 
district,  is  not  justified  under  art.  16,  |  10, 
of  the  state. Constitution,  which  authorizes 
the  legislature  to  prohibit  the  sale  of  li- 
quors within  prescribed  limits.  Ex  parte 
Massey  (Tex.  Crim.  App.)  92  S.  W.  1086; 
Ex  parte  Hackney  (Tex.  Crim.  App.)  92  S. 
W.  1092;  Carter  v.  State  (Tex.  Crim.  App.) 
92  S.  W.  1093. 

The  aet  of  West  Virginia  forbidding  any 
person  to  keep  in  his  possession  for  use  of 
another  spirituous  liquors,  as  such  act  was 
amended  by  chap.  29,  Laws  1887,  is  uncon- 
stitutional under  a  provision  of  the  state 
Constitution  contained  in  art.  6,  I  46,  there- 
of. That  section  provides  that  laws  may 
be  passed  regulating  or  prohibiting  the  sale 
of  liquors  within  the  limits  of  a  state.  By 
granting  this  express  power  to  the  l^isla- 
ture  to  regulate  or  prohibit  such  sale,  there 
is  thereby  implied  an  inhibition  to  the  ex- 
ercise of  any  authority  in  respect  to  the 
subject  which  is  not  embraced  in  the  grant. 
This  statute  is  not  a  fair  exercise  of  the 
police  power;  nor  does  it  contain  any  pro- 
hibition against  the  sale  of  liquors,  but  sim- 
ply makes  mere  possession  for  another  and 
without  any  intent  specified  a  criminal  act. 
State  V.  Oilman,  33  W.  Va.  146,  0  L.R.A. 
847,  10  S.  E.  283. 
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HI.  Prohibition  under  police  powers 
as  limited  by  certain  general  %trovi- 
siona  in  state  ConMitutiona,  tneHud- 
ing  Bms  of  Rights. 

A  statute  prohibiting  the  distilling  of 
grain  into  spirituous  liquor  unless  by  au- 
thority and  direction  of  the  governor  is  not 
unconstitutional  because  of  its  conferring 
legislative  power  on  the  governor.  Ingram 
V.  State,  39  Ala.  247,  84  Am.  Dec.  782. 

The  Alabama  act  of  March  1,  1881,  pro- 
hibiting the  sale  of  intoxicating  liquors,  but 
excepting  therefrom  the  prohibition  of  the 
sale  of  domestic  wines  manufactured  from 
grapM  grown  in  the  state,  although  per- 
haps invalid  as  to  such  exception  in  so  far  as 
it  may  unconstitutionally  discriminate 
against  other  states,  is  valid  in  its  prohibit- 
ing section.    Powell  v.  State,  69  Ala.  10. 

A  general  law  of  the  state  provided  for 
the  licensing  of  the  liquor  traffic,  and,  while 
such  law  was  in  operation,  the  legislature 
passed  an  act  authorizing  a  municipal  cor- 
poration to  prohibit  the  sale  of  liquors ;  such 
act  is  not  repugnant  to  art.  4,  f  60,  of  the 
Alabama  Constitution,  which  prohibits  the 
legislature  from  authorizing  a  municipal 
corporation  to  pass  a  law  inconsistent  with 
the  general  law  of  the  state.  Ex  parte  Cow- 
ert,  02  Ala.  94,  9  So.  226. 

The  Alabama  statute  of  1880-81  prohibits 
the  sale  of  spirituous  or  malt  liquors;  and 
the  defendant  was  convicted  for  selling  a 
malt  liquor  called  "Hop  Jack,"  containing 
a  very  small  percentage  of  alcohol.  The 
court  held  that  the  legislature,  in  exercise 
of  the  police  power,  and  in  order  to  prevent 
the  sale  of  intoxicatinfr  malt  liquors,  may 
enact  a  statute  prohibiting  the  sale  of  ail 
malt  liquors  whether  intoxicating  or  not; 
and  that  such  statute  is  constitutional. 
Feibelman  v.  State,  130  Ala.  122,  30  So.  384. 

The  Arkansas  act  of  March  2,  1876,  to 
prevent  the  sale  or  giving  away  of  vinous, 
spirituous,  or  intoxicating  liquors  within  3 
miles  of  any  academy,  college,  or  univer- 
sity in  the  state,  applies  to  such  institu- 
tions generally,  except  in  the  instances  in* 
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money  observed  to  pass,  did  not  militate 
against  tne  fact  that  a  sale  v/as  made.  A 
liquor  seller  cannot  escape  punishment  be- 
cause sales  are  made  to  men  in  such  groups, 
or  in  such  a  manner,  that  witnesses  can- 
not separately  discriminate  them.  If  all  the 
elements  of  a  sale  appear  in  evidence,  it  is 
sufficient  to  support  a  verdict  of  guilty, 
even  though  a  keener  scrutiny  might  have 
detected  that  several  sales  were  in  fact  made. 
The  inability  of  witnesses  fully  to  describe 
the  transaction  ultimately  advantages  the 
accused,  because  he  is  protected  against  any 
further  prosecution  on  account  of  anything 
which  the  transaction  in  fact  included.  The 
nuisance  sections  of  the  statute  do  not  cov- 
er such  cases,  for  sales  of  the  character  de- 
scribed may  be  made  by  one  not  the  keeper 
of  the  place,  and,  if  a  keeper  should  also 


sell,  he  is  subject  to  the  penalties  prescribed 
for  both  offenses.  Therefore  the  election  was 
sufficient,  and  the  verdict  was  sufficient- 
ly supported  by  the  evidence. 

A  witness  testified  to  sales  of  intoxicating 
liquor  by  the  appellant,  but  before  his  exam- 
ination was  concluded  it  was  discovered  that 
such  sales  were  made  long  after  the  informa- 
tion had  been  filed. 

The  record  then  discloses  the  following: 

The  court:  Any  testimony  concerning 
anything  that  may  have  occurred  since  thi» 
information  was  filed  would  not  be  compe- 
tent. 

Mr.  Redden:  The  information  was  filed 
January  10,  1903. 

The  court:  Then  the  testimony  of  thto 
witness  as  to  last  spring  is  withdrawn. 


dicated  in  the  act,  and  is  not  repugnant  to 
Const,  art.  5,  {  26,  providing  that,  where  a 
general  law  can  be  made  applicable,  no 
special  law  shall  be  passed.  Boyd  v.  Bry- 
ant, 36  Ark.  69,  37  Am.  Rep.  d. 

The  prohibitory  liquor  act  of  Tennessee 
known  as  "the  four-mile  law,"  which  pro- 
hibits the  sale  of  intoxicants  within  4  miles 
of  institutions  of  learning,  is  not  unconsti- 
tutional because  it  exempts  wholesalers  from 
its  operations;  nor  is  it  a  denial  to  citizens 
of  equal  protection  under  the  law.  Web- 
ster V.  State,  110  Tenn.  491,  82  S.  W.  179. 

The  Minnesota  Laws  of  1895,  chap.  259, 
making  it  unlawful  to  sell  liquor  in  any 
quantity  in  a  village  or  municipal  township 
where  people  have  voted  against  license, 
provided  that  nothing  in  the  act  shall  be 
construed  to  prevent  or  forbid  a  manufac- 
turer of  intoxicating  liquors  in  any  such  lo- 
cality from  selling  his  product  to  be  con- 
sumed outside  of  the  locality  referred  to,  is 
not  unconstitutional  as  unauthorized  class 
le;;isIation,  nor  as  being  limited  in  its  oper- 
ation to  certain  villages  and  townships  of 
the  state.  State  ▼.  Johnson,  86  Minn.  121, 
DO  N.  W.  161. 

The  Michigan  local-option  law  of  1899, 
Pub.  Acts,  S  183,  p.  276,  is  not  unconsti- 
tutional in  that  it  discriminates  against 
druggists  doing  business  in  a  county  where 
the  law  prevails,  as  compared  with  a  drug- 
gist doing  business  in  another  county  in 
which  the  law  is  not  enforced.  People  v. 
Shuler,  138  Mich.  161,  98  N.  W.  986. 

The  South  Carolina  act  of  1859,  prohibit- 
ing the  sale  of  liquor  in  a  city  of  that  state, 
does  not  violate  art.  1,  J  12,  of  the  state 
Constitution,  providing  that  no  one  shall 
"be  prevented  from  acquiring,  holding,  and 
transmitting  property,  ...  or  be  sub- 
jected in  law  to  any  other  restraints  or 
disqualifications  in  regard  to  any  personal 
riglits  than  such  as  are  laid  upon  others 
under  like  circumstances."  No  citizen  of 
such  city  is  deprived  of  the  right  which  any 
other  citizen  possesses,  and,  although  the 
provision  of  its  charter  may  difTer  from 
other  cities,  that  fact  does  not  render  the 
15  L.R.A.(N.S.) 


statute  invalid.     State  ez  rel.  Coleman  t. 
Chester,  18  S.  C.  464. 

The  South  Carolina  act  of  1893,  known 
as  the  "dispensary  act,"  prohibiting  the  sale 
of  liquor  by  private  individuals,  does  not 
exceed  the  legislative  power;  nor  is  it  in 
violation  of  art.  1,  |  41,  of  the  Constitution, 
declaring  that  the  enumeration  of  rights  in 
such  Constitution  shall  not  be  construed  as 
impairing  or  denying  others  retained  by  the 
people,  and  that  all  others  not  therein  dele- 
gated remain  with  the  people;  for  the  Con- 
stitution  declaring  that  the  legislative  pow- 
er shall  be  vested  in  the  general  assembly 
is  a  grant  of  general  power  including  every- 
thing not  excepted  by  the  Constitution. 
State  ez  rel.  George  v.  Aiken,  42  S.  0.  222, 
26  L.R.A.  346,  20  S.  E.  221. 

Art.  11,  {  8,  of  the  Constitution  of  Ten- 
nessee, granting  equal  privileges  to  all  as 
distinguishing  between  an  existing  corpora- 
tion and  those  incorporated  after  the  act  of 
1887,  chap.  167,  as  amended  by  act  1899, 
chap.  221,  is  not  violated  by  such  act,  which 
provides  that  sales  of  intoxicating  liquors 
shall  not  be  made  within  4  miles  of  a  school- 
house,  except  in  municipal  corporations  of 
more  than  2,000  inhabitants,  incorporated 
after  the  act.  State  r.  Frost,  103  Tenn. 
685,  64  S.  W.  986. 

The  Vermont  act  of  1902,  No.  00,  prohibit- 
ing the  sale  of  intoxicating  liquor,  except  as 
authorized  therein,  and  the  exemption  there- 
in contained,  in  i  21,  which  permits  the  sale 
of  cider  by  the  barrel  by  farmers  who  raise 
apples  to  make  cider  which  they  sell,  are  not 
in  violation  of  the  7th  article  of  the  Ver- 
mont Constitution,  declaring  that  the  gov- 
ernment ought  not  to  be  for  the  particular 
advantage  of  any  class.  Such  exemption 
does  not  g^ive  the  farmers  who  raise  apples 
a  privilege  denied  to  others,  as  anyone  is  a 
farmer,  within  the  meaning  of  this  clause, 
who  has  lands  upon  which  there  are  trees 
producing  apples.  State  v.  Hazelton,  78 
Vt.  467,  63  Atl.  305. 

A  city  ordinance  which  prohibits  the  sale 
of  intoxicating  liquors,  except  that  hotel 
keepers  may,  upon  permit  from  the  council. 
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Q.  Were  you  not  in  tbere  during  ilie 
spring  or  summer  of  1902t 

A.  I  don't  think  I  was. 

Q.  Were  you  not  in  there  about  June, 
1002  T 

A.  I  don't  remember  t-hat. 

Q.  And  thereafter  T 

A.  I  don't  remember  being  in  there,  as  I 
said. 

Q.  That  is  until  in  the  spring  of  1003  T 

A.  Yes,  sir. 

The  court:  This  evidence  is  not  com  pa- 
tent in  this  case.  Anything  that  occurred 
since  the  information  was  filed  cannot  be 
eonsidered  against  the  defendant. 

Appellant  insists  that  the  remarks  of  the 
court  were  addressed  to  counsel  only,  and 
not  to  the  jury.    The  record  cannot  be  in- 


terpreted to  show  error,  if  it  be  susceptible 
of  a  reasonable  interpretation  to  the  con- 
trary. Plainly  the  statements  that  the  tes- 
timony of  the  witness  was  withdrawn,  and 
that  anything  occurring  since  the  informa- 
tion was  filed  could  not  be  considered,  might 
have  been  directed  to  the  jury;  and,  if  so, 
they  were  sufficient  to  take  the  objectionable 
evidence  out  of  the  case.  That  the  court 
so  intended  is  apparent  from  its  conduct 
in  overruling  the  motion  for  a  new  trial, 
and  the  appellant  does  not  show  the  contrary 
to  be  true. 

The  nuisance  count  of  the  information  un- 
der which  appellant  was  convicted  charged 
that  he  maintained  a  place  where  intoxicat- 
ing liquors  were  sold  and  were  kept  for 
sale,  and  where  persons  resorted  to  drink  in- 
toxicating liquors,  contrary  to  law,  on  March 


serve  liquors  as  part  of  a  regular  meal,  is  I 
not  an  unjust  discrimination  within  the 
constitutional  provision  with  reference  to 
uniformity  in  operation  of  all  laws  of  a 
general  nature.  Such  a  requirement  has  no 
application  to  ordinances  enacted  in  pursu- 
ance of  a  legitimate  exercise  of  the  police 
powers;  and  only  when  it  is  plain  that 
there  is  an  unjust  discrimination,  do  the 
courts  interfere.  Re  Kill,  5  Cal.  App.  169, 
89  Pac.  987. 

A  provision  contained  in  art.  11,  g  11,  of 
the  Constitution  of  California  authorizes 
towns  to  enforce  within  their  limits  police 
regulations  not  conflicting  with  the  general 
laws;  and  an  ordinance  passed  by  a  town 
prohibiting  the  keeping  of  saloons  and  oth- 
er places  where  intoxicating  liquors  are 
sold  or  given  away,  except  that  such  liquors 
may  be  sold  for  medicinal,  chemical,  and 
mechanical  purposes,  is  within  that  provi- 
sion of  the  Constitution.  Ex  parte  Mogen- 
sen,  6  Cal.  App.  S96,  00  Paa  1063. 

An  act  annexing  to  a  city  a  town  or  city 
adjoining,  and  continuing  the  ordinances 
of  said  annexed  town  or  city,  and  which 
prohibits  or  regulates  the  sale  of  intoxicat- 
ing liquor  within  the  original  limits  of  such 
town  or  city,  is  not  unconstitutional  under 
the  Constituti(«  of  Colorado.  Valverde  v. 
Shattuck,  10  Colo.  104,  41  Am.  St  Rep.  208, 
84  Fae.  047. 

The  Texas  local-option  law  enacted  un- 
der i  20,  art.  10,  of  the  state  Constitution, 
does  not  take  private  property  for  public 
use  without  compensation  and  without  due 
course  of  law,  contrary  to  the  Bill  of  Rights 
of  this  state.  Ex  parte  Lynn,  19  Tex.  App. 
203;  Steele  ▼.  State,  19  Tex.  App.  426. 

Vt.  0«n.  Stat.  chap.  04,  f  18,  forbidding 
flie  manufacture  of  eider  and  brandy  for 
one's  own  use  and  its  sale  after  its  manu- 
facture, does  not  offend  the  Constitution  of 
the  state.    State  v.  Lovell,  47  Vt.  403. 

The  Delaware  act  of  1865,  prohibiting 
the  sale  of  intoxicating  liquors  for  any  pur- 
pose other  than  chemical,  medicinal,  and 
mechanical  purposes,  and  pure  wines  for 
»L.R.A(NA} 


sacramental  use,  and  saving  the  rights  under 
the  importation  laws  of  the  importer  of  for- 
eign liquors,  is  not  unconstitutional,  as  de- 
priving the  owner  of  rights  of  property,  but 
is  within  the  police  powers  of  the  legisla- 
ture, to  be  exerted  for  the  health  and  morals 
of  the  community.  State  v.  Allmond,  2 
Houst  (Del.)  612. 

Md.  Laws  1006,  chap.  218,  prohibit  the 
sale  of  intoxicating  liquors  and  the  issuing 
of  a  license  for  the  sale  of  the  same  at  any 
place  within  certain  prescribed  limits  in  a 
specified  county;  and  the  fact  that  the  stat- 
ute may  cause  a  loss  to  one  who  formerly 
held  a  license  for  the  sale  of  liquors,  and 
had  made  an  investment  in  improvements  for 
the  conducting  of  a  liquor  business  at  the 
time  permissible  under  the  law  and  prior 
to  the  statute  in  question,  does  not  render 
such  statute  as  to  him  unconstitutional,  be- 
cause of  its  depriving  him  of  property  with- 
out due  process  of  law.  Clark  v.  Tower, 
104  Md.  175,  65  Atl.  3. 

The  local-option  law  took  eflfeet  in  Fulton 
county  where  the  city  of  Atlanta,  Georgia, 
is  situated,  by  result  of  a  popular  election, 
and,  while  such  act  was  in  force,  the  city 
of  Atlanta  adopted  an  ordinance  prohibiting 
the  keeping  for  sale  in  any  store  or  other 
place  spirituous  or  malt  liquors  under  pen- 
alties provided,  and  the  defendant  was  con- 
victed under  this  ordinance.  The  same  is 
not  repugnant  to  that  provision  of  the  state 
Constitution  that  private  property  shall  not 
be  taken  or  damaged  for  public  purposes 
without  just  and  adequate  compensation  be- 
ing first  paid.  Menken  v.  Atlanta,  78  Ga. 
668,  2  S.  E.  650. 

The  Texas  local  option  law  enacted  under 
f  20,  art.  16,  of  the  Texas  Constitution,  is 
not  unconstitutional  in  that  it  permits  pri- 
vate property  to  be  taken  for  public  use 
without  compensation  or  without  due  course 
of  law  and  contrary  to  the  Bill  of  Rights 
of  the  state.  Ex  parte  Lynn  and  Steele  v. 
State,  supra. 

A  municipal  ordinance  imposing  a  pen- 
alty for  the  sale  of  intoxicating  liquors  with- 
in the  corporate  limits  is  not  unconstitu- 
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2,  1901.  and  divert  other  days  and  times  be- 
tween tliat  day  and  the  filing  of  the  informa- 
tion. The  court  instructed  the  jury  as  fol- 
lows: "The  court  has  permitted  the  of- 
ficers who  served  the  warrant  in  this  case  to 
testify  as  to  what  they  saw  and  found  at 
the  place  described  in  the  information 
at  the  time  they  went  to  the  place 
for  the  purpose  of  serving  the  war- 
rant. This  testimony  is  competent  to  be  con- 
sidered by  the  jury  in  passing  upon  the 
question  as  to  whether  the  place  described 
in  the  information  was  a  common  nuisance 
at,  the  time  charged.  But  this  testimony  ia 
not  competent,  and  cannot  be  considered  by 
you  in  your  deliberations  in  the  jury  room, 
for  the  purpose  of  determining  whether  the 
defendant  was  the  keeper  of  this  place  at 


the  time  charged.  On  the  question  of  wheth- 
er the  place  described  in  the  complaint  was 
a  common  nuisance  at  the  time  therein 
charged,  this  testimony  is  competent  to  be 
considered,  together  with  all  the  other  facta 
and  circumstances  proven,  for  the  purpose 
of  determining  whether  the  place  described 
in  the  complaint  at  the  time  charged  was  m, 
common  nuisance  by  reason  of  bein^  a  place 
where  intoxicating  liquors  were  kept  for  sale 
and  sold  in  violation  of  law."  Appellant 
argues  that  a  retrospective  inference  from 
the  conditions  of  the  place  on  January  10, 
1903,  to  the  effect  that  a  nuisance  existed 
prior  to  that  time,  would  be  illegitimate,  and 
that  after  the  court  had  instructed  the  jury 
there  was  left  neither  evidence  nor  presump- 


tional  because  no  provision  is  made  therein 
for  a  trial  by  jury,  guaranteed  under  the 
Bill  of  Rights  in  the  state  Constitution. 
Hill  V.  Dalton,  72  Oa.  314. 

The  New  York  prohibitory  liquor  act  of 
April  '9,  1866,  does  not  conflict  with  {  2, 
art.  1,  of  the  New  York  State  Constitution, 
guaranteeing  right  of  trial  by  a  jury,  nor 
with  I  6,  prescribing  that  no  person  shall 
be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  People  v.  Quant,  2 
Park.  Crim.  Rep.  410. 

The  Vermont  act  of  18S2  for  the  preven- 
tion of  traffic  in  intoxicating  liquors  is  with- 
in the  police  powers  of  the  state,  and  is  not 
contrary  to  the  10th  article  of  the  Bill  of 
Rights  contained  in  the  state  Constitution, 
relating  to  hearing  and  jury  trial.  That 
article  has  no  reference  to  the  class  of 
criminal  offenses  to  which  the  offense  under 
this  act  belongs.  State-  v.  Conlin,  27  Vt. 
318. 

The  act  of  the  legislature  of  Illinois 
passed  February  1,  1861,  prohibiting  the 
sale  of  vinous  and  spirituous  liquors  in 
quantities  less  than  a  quart,  and  the  sale  of 
any  quantity  of  the  same  to  be  drunk  on  the 
premises  occupied  by  the  seller,  is  not  un- 
constitutional in  that  it  deprives  a  person 
violating  the  same  of  trial  by  jury,  since 
ample  provision  is  made  for  the  calling  of  a 
jury  before  the  justice.  Neither  is  it  ob- 
jectionable by  reas(«  of  lack  of  power  of 
the  legislature  to  enact  such  a  law,  as  it  has 
ample  power  under  the  police  power  of  the 
state.    Jones  v.  People,  14  111.  196. 

The  business  of  the  traffic  in  intoxicating 
liquors  is,  on  principle,  within  the  police 
power  of  the  state,  and  restrictions  which 
may  be  rightfully  imposed  upon  it  might  be 
obnoxious  as  an  illegal  restraint  of  trade, 
and  repugnant  to  the  provisions  of  the  Con- 
stitution, when  applied  to  other  pursuits  or 
business.    Schwuchow  v.  Chicago,  68  111.  444. 

The  fact  that  the  Iowa  act  of  January 
22,  1856,  for  the  suppression  of  intemper- 
ance, does  not  expressly  provide  for  notice 
to  the  accused  and  for  confronting  him  with 
witnesses,  does  not  make  it  obnoxious  to 
the  constitutional  provisions  on  those  sub- 
jects, as  it  leaves  the  party  all  bis  legal 
lo  I,Jl_A.(N.S.) 


rights;  nor  is  it  unconstitutional,  in  that, 
giving  jurisdicticm  to  a  justice,  it  may  also 
give  that  officer  jurisdiction  over  large 
amounts  of  property;  neither  is  the  act 
invalid  for  the  reason  that  it  makes  the 
keeping  of  liquor  in  a  certain  way  evidence 
of  an  intent  to  use  it  in  a  certain  way. 
Santo  V.  State,  2  Iowa,  166,  63  Am.  Dec. 
487. 

Chapter  190,  Iowa  Laws  1878,  prohibiting 
the  sale  of  malt  or  vinous  liquors  within  2 
miles  of  the  corporation  limits  of  any  mu- 
nicipality and  within  2  miles  of  where  an 
election  is  held,  is  not  in  conflict  with  the 
state  Constitution,  art.  1,  {  6,  providing 
that  all  laws  of  a  general  nature  shall  have 
a  uniform  operation.  It  was  argued  that, 
under  the  act,  one  city  may  license  the 
sale,  and  another  may  not,  and  so  the  oper- 
ation of  the  statute  will  not  be  uniform. 
"It  might  as  well  be  said  that  the  laws 
authorizing  cities  to  levy  taxes  do  not  op- 
erate uniformly,  because  persons  and  prop- 
erty without  the  jurisdiction  are  not  taxed 
under  these  laws,  while  those  within  are." 
State  T.  Shroeder,  61  Iowa,  197,  1  N.  W. 
431. 

The  provisions  of  an  *:t  prohibiting  the 
sale  of  liquors  and  prescribing  the  remedy 
by  injunction  and  the  punishment  of  those 
committing  contempts  by  disotiedience  there- 
to are  not  in  conflict  with  Iowa  Const,  art. 
1,  i  6,  which  decUres  that  "all  laws  of  * 
general  nature  shall  have  a  uniform  opera- 
tion." Martin  v.  Blattner,  68  Iowa,  286, 
25  N.  W.  131,  27  N.  W.  244. 

The  provisions  of  S;  926,  932,  of  the  Iowa 
state  Code,  making  dramshops  public  nui- 
sances and  prohibiting  the  sale  of  intoxicat- 
ing liquors  by  the  glass,  do  not  conflict  with 
rights  of  persons  or  property  as  sanctioned 
by  the  Federal  or  state  Constitution.  Our 
House  No.  2  v.  State,  4  Q.  Greene,  172. 

The  legislature  of  Kansas  may  suppress 
the  liquor  traffic  altogether,  or  it  may  im- 
pose such  restrictions  as  it  deems  wise. 
Ilaug  V.  Gillett,  14  Kan.  140. 

The  Kansas  law  which  prohibits  the  sale 
of  liquors  by  anyone  but  druggists  is  not 
class  legislation,  and,  for  that  reason,  ua- 
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tion  that  he  was  a  keeper  at  any  other  time 
than  on  June  28,  1902. 

In  the  case  of  Topeka  v.  Cheaney,  66  Kan. 
480,  71  Pac.  843,  the  sole  question  for  con- 
sideration was  the  relation  of  a  man,  charged 
as  keeper,  to  a  liquor  nuisance  at  a  par- 
ticular place, — a  relation  which,  in  and  of 
itaelf,  is  not  necessarily  or  essentially  a 
continuing  or  enduring  one.  The  question 
was  sharply  raised  by  an -instruction,  and  its 
decision  was  accurately  expressed  in  the  syl- 
labus, which  reads:  "In  a  prosecution  for 
keeping  a  place  where  intoxicating  liquors 
were  sold  in  violation  of  a  city  ordinance, 
evidence  relating  to  the  condition  of  the 
place  five  days  after  the  date  of  the  offense, 
and  three  days  after  the  filing  of  the  com- 
plaint, was  inadmissible  to  prove  that  the 


defendant  was  the  keeper  of  the  place."  The 
opinion  related  solely  to  the  point  under 
consideration,  and  was  based  upon  two 
grounds, — one  of  simple  logic,  forbidding 
that  mere  proof  of  facts  showing  a  place 
to  be  a  nuisance  will  also  identify  its  keep- 
er; and  another  of  law,  founded  upon  sound 
reason,  forbidding  the  indulgence  of  retro- 
spective inferences.  That  retrospective  in- 
ferences may  be  indulged  in  some  cases  was 
expressly  recognized,  but  some  confusion 
may  have  resulted  from  the  citation  of  the 
peremptory  rule  given  in  22  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  1239.  The  paragraph 
from  the  Encyclopedia  is,  in  effect,  an  elab- 
oration of  rule  37  in  Lawson  on  Presump- 
tive Evidence,  which  reads:  "A  presump- 
tion is  not  retrospective."     Professor  Law- 


constitutional.  Intoxicating  Liquor  Cases, 
25  Kan.  761. 

The  Kentucky  local-option  act  of  April 
14,  1886,  providing  for  the  entire  prohi- 
bition of  th6  sale  of  liquor,  is  not  interdict- 
ed by  the  Bill  of  Rights  in  the  state  Con- 
stitution, as  the  legislature  of  the  state  has 
full  power,  under  the  police  power,  not  only 
to  regulate,  but  entirely  to  prohibit,  the  li- 
quor traffic.  Burnside  v.  Lincoln  County 
Court,  88  Ky.  423,  6  S.  W.  276. 

The  prohibitory  liquor  law  of  Kentucky 
is  not  unconstitutional  although  made  ap- 
plicable to  liquor  manufactured  before  as 
well  as  after  the  passage  of  such  law.  No 
question  of  right  of  property,  or  of  impair- 
ment of  obligation  of  contract,  arises  in  the 
passage  or  enforcement  of  a  prohibitory 
liquor  law,  for  each  person  affected  by  a  pro- 
hibitory liquor  law  has  acquired  whatever 
property  in  liquors  he  may  have  (whether 
purchased  or  manufactured  by  him ) ,  subject 
to  such  regulations  and  restrictions  as  the 
legislature  may  consider  necessary  for  the 
health,  peace  and  good  order  of  society. 
Stiekrod  v.  Com.  86  Ky.  285,  5  S.  W.  680. 

Although,  as  said  in  Sarrls  v.  Com.  83 
Ky.  332,  "the  power  of  the  le<;islnture  to 
prohibit  the  prescription  and  sale  of  liquors 
to  be  used  as  a  medicine  does  not  exist," 
nevertheless  a  Kentucky  statute  which  pro- 
hibits the  sale  of  intoxicating  liquors  for 
medical  purposes,  except  that  such  sale 
may  be  made  on  the  prescription  of  a  regu- 
lar practising  physician,  is  constitutional. 
Com.  v.  Fowler,  96  Ky.  166,  33  L.R.A.  839, 
28  8.  W.  786. 

Ky.  Const.  {  143,  provides  for  the  es- 
tablishment of  a  police  court  in  each  city  and 
town  of  that  state,  with  jurisdiction  over 
eases  of  violation  of  municipal  ordinances 
and  by-laws,  within  the  corporate  limits  of 
the  city  and  town  in  which  it  is  established. 
An  ordinance  of  a  city  of  the  4th  class,  en- 
acted under  authority  of  Ky.  Stat.  1903,  { 
3490,  prohibited  the  sale  of  intoxicating  li- 
quors within  a  half  mile  of  the  corporation, 
and  contained  provisions  relating  to  viola- 
tions and  punishments  therefor.  Such  or- 
dinance is  unconstitutional  and  void  under 
I  143  of  the  Constitution,  because  it  deals 
15  LJR.A.(N.b.) 


with  offenses  committed  outside  of  the 
boundaries  of  the  city,  provided  for  in  the 
Constitution.  Earle  ▼.  Latonia  Agri.  Asso. 
32  Ky.  L.  Rep.  469,  106  S.  W.  312. 

The  Kentucky  act  of  May  6,  1884,  which 
prohibits  the  sale  of  spirituous  liquors  in 
Hardin  county,  is  not  unconstitutional  in 
that  it  prohibits  the  sale  of  liquors  by  drug- 
gists to  physicians,  to  be  used  by  physicians 
for  medicinal  purposes.  GrifBn  v.  Com.  7 
Ky.  L.  Rep.  300. 

A  Maine  law  regulating  or  prohibiting 
the  sale  of  intoxicating  liquors,  and  declar- 
ing certain  liquors  to  be  such  irrespective 
of  their  real  intoxicating  character,  is  a 
legal  exercise  of  police  power,  and  not  in 
violation  of  the  Constitution  of  the  state, 
art.  1,  sec.  1.  State  v.  Frederickson,  101 
Me.  37,  6  L.R.A.(N.S.)  186,  116  Am.  St 
Rep.  295,  63  Atl.  535. 

The  legislature  has  the  power  to  prohibit 
the  sale  of  spirituous  or  fermented  liquors 
in  any  part  of  the  state,  notwithstanding 
licenses  have  been  issued  to  parties  before 
the  enactment  of  such  law,  and  which  li- 
censes have  at  the  time  of  such  enactment 
not  expired.  Such  a  license  is  in  no  sense 
a  contract  but  a  mere  permit;  and  no  prop- 
erty rights  of  the  licensee  are  violated  in 
such  case.  Fell  v.  State,  42  Md.  71,  20 
Am.  Rep.  83. 

The  manufacture  and  sale  of  malt  liquors 
is  prohibited  by  Mass.  Stat.  1809,  chap.  16; 
but  such  law  does  not  impair  the  obligation 
of  the  contract  contained  in  the  charter  of  a 
brewing  corporation  although  such  corpo- 
ration was  created  before  the  passage  of 
such  statute  and  under  a  charter  which  au- 
thorizes it  to  manufacture  malt  liquor. 
Such  laws  prohibiting  the  sale  of  liquors 
are  in  the  nature  of  police  regulations,  and 
individuals  and  corporations  alike  are  sub- 
ject to  them.  Com.  v.  Certain  Intoxicating 
Liquors,  115  Mass.  153. 

The  Michigan  prohibitory  liquor  law  of 
February  3,  1855,  prohibiting  the  manu- 
facture and  sale  of  spirituous  liquors,  is  not 
unconstitutional,  nor  is  it  invalid  because 
of  the  lack  of  power  of  the  legislature  to 
pass  such  a  law  in  that  it  conflicts  with 
some  undefined  rights  not  secured  by  the 
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son's  statement,  like  that  of  the  Encyclo- 
pedia, is  based  upon  the  decisions  of  reputa- 
ble courts,  and  has  been  expressly  approved 
in  Jarvis  v.  Vanderford,  116  N.  C.  147,  21 
S.  E.  302,  and  in  Martyn  v.  Curtis,  67  Vt. 
263,  31  Atl.  296.  In  the  first  case  it  was 
decided  that,  because  certain  persons  held 
official  positions  at  a  given  date,  it  could 
not  be  inferred  they  were  such  officers  some 
years  before;  and,  in  the  second,  it  was  held 
that  the  use  of  land  as  a  pasture  at  a  par- 
ticular time  did  not  warrant  an  inference 
that  it  had  previously  been  so  used.  The 
same  rule  is  given  in  1  Elliott  on  Evidence, 
I  110  (September  1,  1904),  and  supported 
by  abundant  authority.  Likewise,  in  the 
case  of  Barnes  v.  Com.  2  Dana,  388,  it  was 
held  that,  upon  the  trial  of  an  indictment 


for  keeping  a  tipplin^;  housz  in  March,  proof 
of  keeping  such  Iiousc  in  the  followino;  Au- 
gust was  inadmissible,  which  could  not  hav« 
t>een  true  if  a  revertive  inference  of  eoa- 
tinuity  had  been  allowable. 

These  authorities  are  all  sound  in  prin- 
ciple, but  some  discrimination  must  be  used 
in  the  applicution  of  general  rules  to  par- 
ticular states  of  fact.  The  nature  of  the 
subject  is  of  importance.  From  their  pres- 
ent condition  and  appearance  it  might  be 
reasonably  inferred  that  the  Pyramids  of 
Egypt  have  endured  without  essential  modi- 
fication for  a  long  period  of  time.  No  such 
inference  is  possible  concerning  frost  films 
on  the  window  pane.  The  quality  of  substan- 
tially changeless  continuity  inheres  in  the 
one,  and  not  in  the  other.     Between  sneh 


written  Constitution  and  repugnant  to  the 
fundamental  principles  necessarily  implied 
in  a  free  Republican  Constitution,  although 
not  expressly  declared  therein.  There  are 
no  reported  cases  in  which  a  court  has  pos- 
itively declared  a  law  to  be  void  because  of 
its  conflicting  with  such  undefined  rights 
which  are  not  secured  by  a  written  Constitu- 
tion ;  and  it  is  therefore  questionable  wheth- 
er the  judiciary  has  the  power  to  pronounce 
an  act  void  because  repugnant  to  such  fun- 
damental principles.  People  v.  Gallagher,  4 
Mich.  244. 

Miss.  Code  1892,  {  1604,  making  it  a  mis- 
demeanor to  act  as  agent  of  either  the  sell- 
er, or  the  buyer  of  intoxicating  liquors  in 
any  locality  or  district  in  which  a  sale  is 
prohibited,  is  not  violative  of  any  provisions 
contained  in  the  state  Constitution.  Hart 
V.  State,  87  Miss.  171,  112  Am.  St.  Rep.  437, 
S9  So.  523. 

The  state,  in  the  exercise  of  its  police 
power,  has  the  right  to  prohibit  the  sale 
of  intoxicating  liquors  altogether,  or  permit 
their  sale  under  such  regulations  as  it  deems 
proper,  subject  to  the  limitations  of  the 
state  and  Federal  Constitutions.  Austin  ▼. 
State,  10  Mo.  591;  State  v.  Lemp,  16  Mo. 
389;  State  v.  Searcy,  20  Mo.  489;  State  ex 
rel.  Troll  ▼.  Hudson,  78  Mo.  302. 

A  keeper  of  a  saloon  has  no  vested  ri(;ht 
in  the  liquor  traffic  that  cannot  be  controlled 
or  prohibited  by  the  police  power  of  the 
state;  and  such  power  may  regulate  that 
business,  or  suppress  it  entirely.  Re  Brady, 
106  N.  Y.  Supp.  921. 

Section  1  of  the  North  Carolina  Laws  of 
1874,  chap.  255,  provides  that  it  shall  be 
unlawful  for  any  person  to  sell  within 
Northampton  county  any  intoxicating  liquor 
by  the  measure  in  less  quantity  than 
1  quart.  Section  2  provides  that  it  shall 
be  unlawful  for  any  person  to  sell  within 
such  county  any  intoxicating  liquor  other 
than  that  made  by  him  or  her.  The  appar- 
ent discrimination  made  in  the  2d  section  of 
the  act  in  favor  of  the  seller's  own  product 
has  no  application  to  the  general  interdic- 
tion contained  in  the  1st  section.  The  dis- 
crimination is  not  against  citizens  of  other 
counties,  or  liquor  manufactured  el.'icwlicre. 
16  L.R.A.(N.S.) 


Every  citizen  residing  in  or  out  of  the  coun- 
ty is  at  liberty  to  dispose  of  his  own  prod- 
ucts above  the  quantity  mentioned,  and 
there  are  therefore  no  unequal  distinctions. 
State  T.  Joyner,  81  N.  C.  634. 

A  statute  restraining  the  sale  of  intoxi- 
cating liquors,  and  denning  the  term  ao  as 
to  include  ale,  wine,  rum,  etc,  or 
any  liquors  containing  more  thajl  2 
per  cent  by  weight  of  alcohol,  is  con- 
stitutional and  a  proper  exercise  of  the 
police  power,  and  does  not  purport  to  define 
as  intoxicating  liquor  that  which  is  not  so. 
SUte  T.  Guinness,  16  R.  1.  401,  16  Atl.  910. 
State  y.  Gravelin,  16  R.  I.  407,  16  Atl. 
914,  is  a  similar  decision  on  the  same  ques- 
tion in  reference  to  Pub.  Laws  1887,  uiap. 
634. 

An  act  of  South  Dakota  (1890)  prohibit- 
ing the  sale  of  intoxicating  liquors, 
and  which  is  almost  a  copy  of  that 
prohibiting  such  sale  in  the  state  of 
Kansas,  hxed  the  punishment  for  violations 
thereunder  by  a  fine  of  not  less  than  $100 
nor  more  than  $500,  or  by  imprisonment  for 
a  time  not  less  than  sixty  days  nor  more 
than  six  months  Such  act  is  held  to  be  not 
unconstitutional  in  that  it  imposes  excessive 
and  unusual  punishment,  and  the  court 
says,  in  this  connection,  that  the  legislature 
must  be  allowed  great  latitude  in  exercising 
its  judgment  in  this  respect,  and  that  the 
court  will  not  interfere  except  in  very  ex- 
treme cases,  and  then  only  when  the  punish- 
ment is  so  severe  and  out  of  proportion  to 
the  offense  as  to  shock  public  sentiment  and 
violate  the  judgment  of  reasonable  people. 
State  V.  Becker,  3  S.  D.  29,  61  N.  W.  1018. 

The  Tennessee  act  of  1877,  chap.  23,  pro- 
viding against  the  sale  of  intoxicating  bev- 
erages within  4  miles  of  an  incorporated  in- 
stitution of  learning,  and  excepting  aales 
within  the  limits  of  an  incorporated  town, 
is  not  within  the  provisions  contained  in  art. 
1,  (  8,  or  those  contained  in  art.  II,  |  8,  of 
the  Constitution,  prohibiting  partial  legis- 
lation, as  it  extends  to  all  persons  who  may 
come  into  like  situations,  and  is  a  law  of 
the  land,  within  the  provisions  of  the  Bill  of 
Rights.    State  t.  Rauscher,  1  Lea,  96. 

Article  406  of  Tex.  Penal  Code  18»5,  de- 
fining and  prohibiting  the  sale  of  iatoxi- 
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clasaes  of  objects,  and  separated  from  one 
another  by  infinitesimally  slight  signs  of 
difference,  lies  an  infinity  of  states,  condi- 
tions, and  relations,  complicated  by  the  in- 
terposition of  human  activities.  Of  some  of 
these  persistence  may  not  be  predicable  at 
all,  and  of  some  of  them  such  an  affirma- 
tion may  be  made  with  reasonable  certainty, 
within  wider  or  narrower  time  limits.  When 
one  of  these  matters  is  offered  in  court  as 
an  evidentiary  fact,  it  may  be  that  its  ad- 
missibility cannot  be  determined  by  any 
fixed  standard  of  law.  Thus,  in  negligence 
cases,  the  condition  of  a  place  or  of  an  ap- 
pliance shortly  before  and  shortly  after  an 
accident,  when  there  is  nothing  to  indicate 
a  change,  may  be  relevant,  when  the  lapse 
of  a  slightly  greater  interval  or  a  very  little 


modification  of  circumstance  would  destroy 
its  value  altogether.  Therefore  very  fre- 
quently something  must  be  left  to  the  cau- 
tious exercise  of  the  court's  best  judgment 
upon  tlic  peculiar  facts  of  the  particular 
case.  And  sometimes,  in  criminal  cases,  the 
presumption  of  continuity  will  run  counter 
to  the  presumption  of  innocence,  in  which 
event  it  must  yield  as  the  weaker  of  the 
two.  22  Am.  &  Eng.  Enc.  Law,  2d  ed,  p. 
1237;  Lawson,  Presumptive  Ev.  rule  39. 

In  order  to  be  such,  a  nuisance  must  ex- 
ist for  some  length  of  time.  The  co-ordina- 
tion of  its  elements  must  have  an  apprecia- 
ble duration,  and  in  ordinary  cases  conti- 
nuity for  a  period  considerably  beyond  the 
limits  of  the  de  minimis  rule  may  be  safely 
asserted.     "If  attention  is  directed  to  any 


cants  by  means  of  the  "blind  tiger,"  vio- 
lates no  constitutional  provision  because  of 
its  prescribing  for  a  sale  of  that  character 
a  higher  punishment  than  for  other  sales. 
Schwulst  V.  State  (Tex.  Crim.  App.)  108 
S.  W.  698. 

The  27th  Texas  legislature,  by  its  act, 
p.  262,  exceeds  its  power  when  it  enacts  a 
law  providing  that,  where  orders  are  solicit- 
ed for  intoxicating  liquors  in  local-option 
territory,  and  subsequently  filled,  the  sale 
shall  be  construed  to  be  made  at  the  place 
where  the  order  was  solicited.  It  is  be- 
yond the  power  of  the  legislature  in  arbi- 
trarily attempting  to  define  a  sale  and  fix 
its  loeva  regardless  of  .the  rules  of  contract 
law.  James  v.  State,  46  Tex.  Crim.  Rep. 
692,  78  S.  W.  951. 

And  the  same  law  is  not  unconstitutional 
in  that  it  is  class  legislation,  and  discrim- 
inates in  favor  of  those  citizens  who  favor 
prohibition  and  a^inst  those  who  are  op- 
posed. Sweeney  v.  Webb,  S^  Tex.  Civ.  App. 
324,  76  S.  W.  766  (application  for  writ  of 
error  was  denied  in  1904,  97  Tex.  250,  77 
S.  W.  1135). 

The  Bill  of  Rights,  art.  1,  8  6.  of  the  Con- 
stitution of  Texas  forbids  interference  with 
rights  of  conscience  and  matters  of  religion, 
and  forbids  the  giving  of  any  preference  by 
law  to  any  religious  society  or  any  mode 
of  worship.  Tex.  Rev.  Stat.  1895,  title  69, 
arts.  3384  et  seq.,  provide  for  local-option 
elections  in  counties  and  subdivisions  there- 
of, and  authorize  the  prohibition  of  the  sale 
of  intoxicating  liquors,  except  for  medicinal 
and  sacramental  purpose.s.  The  Jewish  mode 
of  worship,  while  not  requiring  sacraments, 
requires  the  use  of  wine  on  various  occasions, 
such  use  being  as  a  beverage  and  without 
any  s.vmbolical  meaning.  The  court  holds 
that  the  statute  is  not  repugnant  to  the  Con- 
stitution in  that  it  is  a  discrimination 
against  the  Jews  in  their  use  of  wine  in 
their  mode  of  worship,  as  the  prohibition  is 
against  the  sale  of  intoxicating  liquors. 
Ibid. 

An  act  of  the  legislature  which,  although 
in  form  relating  to  liquor  licenses,  is  in  fact 
•  prohibitory  act  strictly,  as  it  prohibits  the 
sale  of  spirituous  liquor  throughout  the 
15  L.R.A.(N.S.) 


state  and  provides  at  the  same  time,  in  def- 
erence to  the  sentiment  of  local  communi- 
ties, for  legalization  of  the  traffic  in  liquor 
under  stringent  regulations  through  licenses 
obtainable  from  local  authorities,  if  they  see 
fit  to  grant  the  same,  does  not  offend  the 
provision  of  the  Constitution  relating  to  the 
imposition  of  taxes.  A  license  is  not  a  tax, 
and  in  this  connection  uniformity  is  not  re- 
quired, as  in  the  imposition  of  taxes.  The 
Constitution  of  the  state  invests  the  legis- 
lature with  full  legislative  power,  which  in- 
cludes the  police  power,  and  this  law  is 
within  it.  Pleuler  y.  State,  11  Neb.  547,  10 
N.  W.  481. 

The  Mississippi  act  of  March  11,  1886, 
submitting  the  question  of  the  prohibition 
of  sale  of  intoxicating  liquors  to  the  quali- 
fied voters  of  a  county  in  the  state,  where  it 
was  claimed  its  Constitution  recognized  the 
policy  of  general  laws  for  granting  licenses 
to  sell  liquors,  does  not  violate  the  scheme 
of  the  Constitution  for  the  maintenance  of 
common  schools,  found  in  §  6,  art.  8,  thereof, 
which  declares:  "All  moneys  received  from 
licenses  granted  under  the  laws  of  the  state 
for  the  sale  of  intoxicating  liquors  or  keep- 
ing dramshops"  shall  be  devoted  to  the  sup- 
port of  common  schools.  Lemon  v.  Peyton, 
64  Miss.  161,  8  So.  236. 

Contra  cases  and  exceptions. 

The  Georgia  prohibitory  liquor  law  enact- 
ed for  the  county  of  Polk,  October  26,  1889, 
and  being  an  attempt  to  obtain  prohibition 
without  an  election,  is  unconstitutional  for 
the  reason  it  is  a  special  law  upon  a  sub- 
ject for  which  provision  has  already  been 
made  in  the  existing  general  local-option 
law  of  September,  1885.  Crabb  v.  State,  88 
Oa.  584,  15  S.  E.  455;  Knight  v.  State,  88 
Ga.  590,  16  S.  E.  457. 

The  law  of  1855  of  Indiana  which  for- 
bids any  person  to  manufacture,  keep  for 
sale,  or  sell,  intoxicating  liquors,  but  per- 
mits the  manufacture  of  cider  and  wine  un- 
der certain  restrictions  by  any  and  all  citi- 
zens of  the  state,  and  the  manufacture  of 
intoxicating  liquors  only  by  persons  duly 
licensed,  so  far  as  may  be  necessary  to  sup- 
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point  of  time  during  the  keeping,  there  is 
a  probability,  from  the  very  fact  of  keeping 
then,  that  the  same  condition  has  existed 
from  some  previous  time,  and  will  continue 
for  some  time  into  the  future.  And  so,  as 
to  offenses  which  are  in  their  nature  con- 
tinuing, evidence  has  often  been  received  of 
a  condition  a  little  before  or  a  little  after 
the  time  within  which  the  offense  must  be 
proved.  And  this  rule  has  been  repeatedly 
applied  to  prosecutions  for  unlawfully  keep- 
ing intoxicating  liquor  with  intent  to  sell 
it.  .  .  .  The  introduction  of  this  kind 
of  evidence  should  be  carefully  guarded,  and 
the  testimony  should  be  confined  to  a  time 
very  near  the  time  in  question,  or  should 
be  connected  with  it  by  evidence  showing  a 
continuance  of  the  same  condition  through 


the  entire  intervening  period."  Com.  ▼. 
Finnerty,  148  Mass.  162,  19  N.  E.  215.  In 
the  case  just  cited  the  evidence  showed  prac- 
tically a  continuing  state  of  affairs  for 
some  three  Xreeks  following  the  date  to 
which  the  principal  evidence  related.  In  the 
case  of  Com.  v.  Powers,  123  Mass.  244,  the 
rule  was  extended  to  include  the  condition 
of  a  room  where  liquors,  it  was  alleged,  had 
been  kept,  as  to  appointments  and  fixtures, 
at  8  o'clock  of  the  morning  following  the 
day  of  the  offense.  In  some  cases  more  rad- 
ical decisions  have  been  made,  but  without 
discussion  of  the  principle  involved. 

In  the  case  now  under  consideration  Ap- 
pellant might  have  been  convicted  of  main- 
taining a  nuisance  on  the  day  the  information 
was  filed.    Within  a  few  minutes  after  tiie 


ply  certain  county  agents  authorized  to  pur- 
chase, keep,  and  sell  liquors  for  medicinal, 
mechanical,  chemical,  and  sacramental  use, 
is  unconstitutional  and  void  as  an  unwar- 
ranted invasion  of  the  right  to  property. 
The  power  of  the  state  to  prohibit  the  sale 
of  liquors  as  a  regulation  of  domestic  com- 
merce is  not  analogous  to,  or  coextensive 
with,  the  power  of  Congress  to  regulate  in- 
terstate commerce,  since  the  latter  is  un- 
limited, while  the  former  is  subject  to  the 
restrictions  imposed  by  the  Bill  of  Rights. 
There  is  no  Bill  of  Rights  in  the  United 
States  Constitution.  Beebe  v.  State,  6  Ind. 
501,  63  Am.  Dec.  391.  And  see  Herman  v. 
State,  8  Ind.  546. 

The  Maine  law  of  I85I,  prohibiting  the 
sale  of  intoxicating  liquors,  provides  for  an 
appeal  upon  a  conviction  and  judgment  im- 
posing a  penalty  under  said  law;  and  also, 
in  case  of  such  appeal,  the  appellate  court 
is  required  to  increase  and  double  the  pen- 
alty already  imposed  on  conviction.  The 
court  holds  that  the  requiring  of  such  in- 
crease of  penalty  is  an  unconstitutional  re- 
straint upon  the  right  of  trial  by  jury. 
State  V.  Gurney,  37  Me.  166,  68  Am.  Dec. 
782. 

As  the  New  York  act  of  April  9,  1855, 
prohibits  the  sale  of  imported  liquor  when 
in  the  possession  of  a  person  who  bour^ht  it 
of  the  importer  in  the  ori<i;inal  packages, 
and  who  draws  it  as  he  sells  it  from  such 
packages;  and  the  law  makes  no  exception 
in  favor  of  liquors  already  imported  and  in 
the  possession  of  citizens  before  the  act  took 
effect — it  amounts  to  a  deprivation  of 
property  without  due  process  of  law,  and 
violates  the  provision  of  the  state  Constitu- 
tion which  declares  that  no  person  shall  be 
so  deprived.  Wynehamer  v.  People,  13  N. 
Y.  378,  Reversing  20  Barb.  667,  11  How. 
Pr.  630. 

The  Vermont  act  of  1862,  prohibiting  traf- 
fic in  intoxicating  liquors,  is  unconstitution- 
al, and  offends  the  Bill  of  Riglits,  in  so  far 
as  it  authorizes  the  agent  appointed  by  the 
county  commissioner  to  purchase  liquors  at 
the  expense  of  the  town  for  which  he  is  ap- 
pointed, without  its  assent,  express  or  im- 
plied, or  without  indemnity  to  the  town  for 
15  L.R.A.(N.8.) 


the  faithful  execution  of  his  ageni^.     At- 
kins v.  Randolph,  31  Vt.  226. 

The  South  Carolina  dispensary  act  of  Dft- 
cember  24,  1892,  prohibiting  the  sale  of  in- 
toxicating liquors  within  the  state  by  a  pri- 
vate individual,  and  vesting  the  same  ex- 
clusively in  the  state  with  profits  thereof 
going  to  the  state,  is  repugnant  to  art.  1,  { 
1,  of  the  state  Constitution,  providing  that 
all  men  are  endowed  with  certain  inalienable 
rights  of  property;  and  said  act  is  also  re- 
pugnant to  art.  1,  {  14.  of  said  Constitution, 
declaring  no  person  shall  be  despoiled  or  dis- 
possessed of  his  property,  or  deprived  of  his 
liberty  or  estate,  but  by  the  judgment  of 
his  peers  or  the  law  of'  the  land.  McCul- 
lough  V.  Brown,  41  S.  C.  220,  23  L.R.A.  410, 
19  S.  E.  458;  State  v.  O'Donnell,  41  S.  C. 
653,  19  S.  E.  749. 

IT.  Right  of  Congress  to  prohibit,  or 
delegate  power  to  prohibit,  salmis  of 
intoxicating  liquors  in  the  territories. 

U.  S.  Rev.  Stat,  t  1851  provides  that 
the  legislative  power  of  every  territory 
shall  extend  to  all  rightful  subjects  of 
legislation  not  inconsis^nt  with  the  Con- 
stitution and  laws  of  the  United  States. 
Such  provision  conferred  on  the  territories 
power  to  enact  local-option  laws.  Terri- 
tory ex  rel.  McMahon  v.  O'Connor,  6  Dak. 
397,  3  L.R.A.  368,  41  N.  W.  746. 

The  act  of  Congress  of  March  1,  1856, 
prohibiting  the  manufacture  and  sale  with- 
in the  Indian  territory  "of  any  vinous,  malt, 
or  fermented  liquors,  or  any  intoxicating 
drinks  of  any  kind,  is  a  prohibitory  enact- 
ment by  Congress'  fully  within  its  exercise 
of  the  police  power  of  the  government 
United  States  v.  Cohn,  2  Ind.  Terr.  474,  52 
S.  VV.  38. 

The  local-option  law  of  the  territory  of 
Dakota  is  not  unconstitutional  under  the 
14th  Amendment  to  the  United  States  Con- 
stitution, since  such  amendment  applies 
only  to  the  states,  and  not  to  the  United 
States  government.  Territory  ex  rel.  Mc- 
Mahon v.  O'Connor,  supra. 

The  5th  Amendment  to  the  United  States 
Constitution,  which  provides  that  no  person 
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action  was  commenced  he  WM  found  ap- 
parently in  charge  of  a  well-appointed  sa- 
loon, personally  dispensing  beer.  The  evi- 
dence disclosing  this  fact  should  have  gone 
to  the  jury  without  limitation.  However, 
the  fact  that  the  court  attempted  to  impose 
restrictions  upon  its  probatory  force  was  to 
the  advantage  of  the  appellant,  and  he  can- 
not complain.  The  simple  fact  of  the  ex- 
istence of  a  nuisance  at  the  place  in  ques- 
tion upon  January  10,  1003,  after  the  in- 
formation, had  been  filed,  or  that  fact  com- 
bined with  the  fact  that  appellant  was  its 
keeper  at  that  time,  could  not  be  related 
to  the  existence  or  keeping  of  a  nuisance  at 
the  same  place  in  June  of  the  preceding  year 
by  mere  force  of  a  retrospective  inference. 
However,  on  June  28,  1902,  appellant  told 


his  visitors  that  he  was  the  proprietor  of  the 
saloon  then  running  at  the  place  in  contro- 
versy, and  assured  them  that  he  intended  to 
keep  right  on  running  a  saloon  and  selling 
beer.  In  the  light  of  this  declaration,  the 
fact  that  in  January  following  the  same 
saloon  was  running  in  apparently  the  same 
way,  and  that  appellant  was  still  there  set- 
ting out  beer,  took  on  an  aspect  which  the 
jury  might  consider  without  violating  any 
of  the  rules  of  law  or  of  logic.  Therefore, 
under  the  evidence,  the  instruction  as  a 
r-h<»'«  was  not  prejudicial  to  the  appellant. 
The  constitutionality  of  the  law  regulat- 
ing the  sale  of  intoxicating  liquor  in  this 
state  is  assailed,  and  the  argument  is  made 
that  the  sale  of  liquors  for  medical,  me- 
chanical, and  scientific  purposes  is  a  lawful 


shall  be  deprived  of  life,  liberty,  and  prop- 
erty without  due  process  of  law,  does  not 
prohibit  Congress  from  exercising  police 
power  in  such  places  as  it  may  have  ex- 
clu8iv«  jurisdiction  by  local-option  laws. 
Ibid. 

Whatever  prohibitory  liquor  statutes  the 
state  legislatures  may  enact  in  exercise  of 
the  police  power  in  the  state,  Congress  may 
enact  under  the  same  power  within  the  lim- 
its of  the  territories;  and,  if  such  state 
statutes  in  the  one  case  are  not  in  conflict 
with  the  14th  Amendment,  such  acts  of 
Congress,  if  enacted  to  be  operative  in  a 
territory  (as  was  done  in  this  case  in  the 
Indian  territory),  would  not  then  be  in 
conflict  with  the  5th  Amendment  to  the 
United  States  Constitution.  United  States 
T.  Cohn,  supra. 

Congress,  possessing  the  power  to  legis- 
late for  a  territory  of  the  United  States 
upon  all  rightful  subjects  not  denied  to  it 
by  the  Constitution,  may  exercise  its  legis- 
lative power  for  the  territory  directly  in 
detail,  or  may  confide  the  government  of 
the  same  with  or  without  limitation  to  a 
council  or  commission  of  its  own  selection; 
and  it  may  enact  a  law  prohibiting  the  im- 
portation, manufacture,  and  sale  of  intoxi- 
cating liquors  in  the  district  of  Alaska; 
and  such  act  is  not  invalid  because  it  applies 
only  to  the  district  of  Alaska.  Nelson  v. 
United  States,  30  Fed.  112. 

The  prohibitory  liquor  law  enacted  by 
Congress  May  17,  1884,  and  prohibiting 
the  sale  of  liquors  in  Alaska,  is  within  the 
legislative  power  of  Congress,  and  valid. 
That  body  has  unquestionably  the  author- 
ity to  exclude  intoxicating  liquors  from 
the  territories.  All  the  functions  of  gov- 
ernment in  a  territory  are  within  the  legis- 
lative jurisdiction  of  Congress,  and  may  be 
exercised  through  a  local  government,  or 
directly  as  in  the  case  under  consideration. 
Endleman  v.  United  States,  30  C.  C.  A. 
186.  57  U.  S.  App.  1,  86  Fed.  456. 

The  prohibition  of  the  sale  of  a  malt 
liquor  sold  under  the  name  of  "Rocliestrr 
Tonic,"  in  the  Indian  territory,  is  a  rea- 
sonable exercise  of  the  police  power  by 
Congress,  and  involves  no  question  of  in- 
l.l  L.R.A.(N.S.) 


terstate  commerce;  as  Congress  has  the 
power  to  re<;ulate  commerce  among  the 
states  and  with  the  Indian  tribes.  United 
States  y.  Cohn,  supra. 

V.  Right  of  prohibUton  as  Utnited  hy 
the  Vntted  Statea  Constitution  and  itn 
amendments. 

a.  Power  of  Congress  to  regulate  inter- 
state and  foreign  commerce  (V.  S. 
Const,  art.  1,  %  S). 

After  several  decisions  had  been  made  up- 
on this  question  by  the  state  courts,  the 
question  came  before  the  Supreme  Court  of 
the  United  States,  which  held  that  chapter 
71  of  the  Laws  of  1888  of  Iowa,  which 
prohibits  the  sale  of  intoxicating  liquors 
within  the  state  except  for  certain  phar- 
maceutical, medical,  chemical,  or  sacramen- 
tal purposes  by  a  registered  pharmacist  hold- 
ing a  permit  to  sell,  and  which  law  repeals 
§  1524  of  the  Code  of  1873  allowing  the 
importation  of  foreign  liquors  and  sale 
of  the  same  in  original  packages,  is  un- 
constitutional and  void  in  so  far  as  such 
law  prohibits  the  sale  of  liquors  by  a  for- 
eign or  nonresident  importer  in  the  original 
packages.  Such  law  is  in  conflict  with  that 
provision  of  the  Federal  Constitution  giving 
Congress  the  power  to  regulate  commerce. 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Rep.  36,  10  Sup.  Ct. 
Rep.  681. 

Soon  after  this  decision,  Congress  passed 
a  statute  known  as  the  "Wilson  act"  (Au- 
gust 8,  1890),  providing  that  intoxicating 
liquors  transported  into  any  state  or  terri- 
tory, or  remaining  therein,  shall,  "upon 
arrival  in  such  state  or  territory,  be  sub- 
ject to  the  operation  and  effect  of  the 
taws  of  such  state  or  territory  enacted  in 
the  exercise  of  its  police  powers,  to  the 
same  extent  and  in  the  same  manner  as 
though  such  liquids  or  liquors  had  been  pro- 
duced in  such  state  or  territory,  and  shall 
not  be  exempt  therefrom  by  reason  of  being 
introduced  therein  in  original  packages,  or 
otliprwise."  20  Stat,  at  L.  313,  chap.  728, 
U.  S.  Comp.  SUt.  1001,  p.  3177. 
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and  virtuous  business,  necessary  for  the  wel- 
fare of  the  community,  that  permits  to  car- 
ry on  such  business  must,  therefore,  be  ob- 
tainable as  a  matter  of  right;  that  the  stat- 
ute gives  to  probate  judges  an  arbitrary  and 
unrestrained  authority  to  refuse  permits  for 
such  purposes ;  that  the  vesting  of  such  pow- 
er in  probate  judges  renders  the  statute 
void;  and  hence  that  no  one  can  be  punished 
for  selling  liquors  without  a  permit.  The 
opinion  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Mugler  v.  Kansas,  123 
U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273, 
effectually  disposes  of  this  argument.  Mr. 
Justice  Harlan  there  shows,  l>oth  by  reason 
and  upon  authority,  that  the  right  to  manu- 
facture, sell,  and  use  articles  of  trade  is  con- 
ditioned upon  the  fact  that  such  conduct 


does  not  deleteriously  affect  the  rights  of 
the  public;  that,  if  any  business  becomes 
prejudicial  to  the  welfare  of  the  community, 
society  has  the  right  to  protect  itself  against 
such  injurious  consequences;  that  the  1<^8- 
lature  of  the  state  has  the  right  to  deter- 
mine what  measures  are  appropriate  or 
needful  for  the  protection  of  the  public  mor- 
als, health,  and  safety,  and,  unless  a  stat- 
ute has  no  real  or  substantial  relation  to 
those  objects,  the  courts  cannot  interfere. 
It  is  then  shown  that  if,  in  the  judgment  of 
the  legislature,  the  manufacture  of  intox- 
icating liquors  for  the  maker's  own  use  as 
a  beverage  would  tend  to  cripple  or  defeat 
the  effort  to  guard  the  community  against 
the  evils  attending  the  excessive  use  of  sudi 
liquors,  prohibition  may  follow.     So,  if  the 


That  decision  and  statute,  of  course,  set- 
tle the  law  upon  the  question;  but  the  state 
decisions  are  set  out  for  the  light  which 
they  throw  upon  the  general  question. 

A  statute  making  it  a  misdemeanor  to 
solicit  an  order  for  the  sale  of  intoxicating 
liquors  in  a  local-option  district  is  viola- 
tive of  the  interstate  commerce  clause  of 
the  Federal  Constitution.  Ex  parte  Massey 
(Tex.  Crim.  App.)  92  S.  W.  1086;  Ex  parte 
Hackney  (Tex.  Crim.  App.)  92  8.  W.  1092; 
Carter  v.  State  (Tex.  Crim.  App.)  92  8. 
W.  1093. 

Section  10  of  the  Alabama  dispensary 
act  of  1899  provides  that  liquor  shall  not 
be  sold  in  any  county  in  which  a  dispensary 
is  authorized,  except  that  a  manufacturer 
may  sell  spirituous  liquor  by  wholesale  to 
dispensers  duly  authorized,  and  in  Sheppard 
V.  Dowling,  127  Ala.  1,  85  Am.  St.  Rep.  68, 
28  So.  791,  it  was  held  that  such  provision 
does  not  encroach  upon  the  power  of  Con- 
gress to  regulate  interstate  commerce  under 
the  Constitution. 

The  Connecticut  act  of  1854,  {  9,  pro- 
hibits, under  a  penalty,  the  keeping  of 
liquor  by  any  person  with  intent  to  sell  the 
same.  Such  section  is  not  invalid  under 
the  provisions  of  the  Federal  Constitution 
conferring  power  upon  Congress  to  regulate 
commerce  with  foreign  nations  and  among 
the  several  states.  State  v.  Wheeler,  26 
Conn.  290. 

The  right  of  a  state  legislature  to  prohibit 
the  sale  of  liquor  is  subject  to  the  laws  of 
the  United  States  regulating  imports.  The 
state  is  required  to  allow  the  admission  of 
articles  imported,  but  not  obliged  to  find 
a  market  for  their  sale.  When  sold  in  the 
original  package  by  the  importer,  or  when 
broken  up  for  retail,  such  articles  become 
subject  to  the  state  law,  and  may  be  taxed, 
or  their  sale  prohibited.  State  v.  Allmond, 
2  Houat.    (Del.)   612. 

The  Iowa  C!ode  of  1855  prohibits  the  sale 
of  intoxicating  liquors,  and  excludes  from 
its  operation  wine  made  from  grapes  grown 
in  the  state;  and,  although  the  defendant 
claimed  that  such  provision  discriminates 
against  the  products  of  other  states,  the 
court  held  that  this  law  is  a  police  provi- 
16  LJl.A.(N.S.) 


sion,  and  is  not  in  conflict  with  U.  8. 
Const,  art.  1,  {  8,  providing  that  Congress 
shall  have  power  "to  regulate  commerce 
with  foreign  nati(»is  and  among  the  several 
sUtes."  State  v.  Stuckt^r,  68  Iowa,  498,  12 
N.  W.  483. 

The  sale  of  intoxicating  liquor  is  de- 
clared null  and  void  by  Iowa  Code  1873,  I 
1550,  when  such  sale  is  made  in  that  state, 
in  violation  of  the  express  statute  of 
that  state  which  also  authorizes  the  re- 
covery of  money  paid  in  pursuance  thereof. 
This  statute  is  not  such  a  regulation  of 
commerce  amone  the  statps  as  to  violate 
the  provision  of  the  Federal  Constitution 
relating  to  interstate  commerce,  for,  al- 
though it  restricts  the  sale  of  property,  it 
is  legislation  relating  solely  to  the  hoiltii, 
safety,  and  life  of  the  citizens,  and  only  in- 
directly affects  commerce.  Connolly  t. 
Scarr,  72  Iowa,  223,  33  N.  W.  641. 

A  statute  of  Iowa  prohibits  the  manufact- 
ure and  sale  of  intoxicating  liquors  within 
the  state,  except  for  mechanical,  medicinal, 
culinary,  and  sacramental  purposes,  and  also 
prohibits  the  sale  of  imported  foreign  intox- 
icating liquors  unless  in  the  origimd  pack- 
ages and  quantities.  It  is  therefore  un- 
lawful, within  the  state,  to  manufacture 
liquor  for  transportation  and  sale  witiiont 
the  state  without  regard  to  purpose  of 
use,  as  the  only  permitted  manufacture  and 
sale  are  as  provided  for  use  for  certain  pur- 
poses within  the  state.  And  the  statute, 
so  construed,  gives  effect  only  to  the  police 
power  of  the  state,  and  is  not  in  conflict 
with  the  power  of  Congress,  under  the  Con- 
stitution, to  regulate  commerce  between  the 
states.  Pearson  v.  International  Distillery, 
72  Iowa,  348,  34  N.  W.  1;  Tredway  v.  Riley. 
32  Keb.  495,  29  Am.  St.  Rep.  447,  49  N. 
W.  268;  Kidd  v.  Pearson,  128  U.  8.  1,  32 
L.  ed.  346,  2  Inters.  Com.  Rep.  232,  9  Sup. 
Ct.  Rep.  6. 

The  Iowa  court  held  that,  when  liquor 
is  bought  at  a  place  without  the  state,  and 
is  put  up  in  bottles  securely  sealed  and 
packed  in  cases,  boxes,  and  barrels,  and  so 
transported  to  a  place  within  the  state,  the 
prohibition  of  the  sale  of  such  liquor  after 
it  has  reached  its  destination,  whether  of 
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manufacture  and  sale  of  liquors  for  medical, 
mechanical,  and  scientific  purposes  merely 
opens  the  door  to  the  train  of  evila  follow- 
ing upon  the  general  use  of  intoxicants,  they 
may  be  prohibited;  and,  since  they  may  be 
prohibited,  they  u-ay  be  regulated  in  the 
manner  prescribed  by  the  statutes  of  this 
state. 

On  the  hearing  of  the  motion  for  a  new 
trial,  appellant  made  a  showing  to  the  effect 
that  he  had  once  suffered  a  conviction  of 
the  offenses  cliarged  in  the  information.  His 
attorneys  were  ignorant  of  the  fact  until 
after  the  verdict  had  been  returned,  and  ap- 
pellant claimed  he  did  not  know  of  the  im> 
portance  of  the  former  conviction  tutil 
the  trial  had  been  concluded.  It  is  con- 
ceded that  the  former  conviction  was  not 


presented  at  the  proper  time  or  in  the  prop- 
er manner  to  obtain,  as  a  matter  of  right, 
the  protection  it  might  have  afforded,  and 
such  is  the  law;  but  it  is  argued  that  the 
district  court  might  have  used  it  as  a  basis 
of  an  exercise  of  its  discretionary  power  to 
grant  a  new  trial.  Conceding  this  to  be 
true,  it  was  not  an  abuse  of  discretion  to  re- 
fuse a  new  trial. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

All  the  Justices  concur. 

A  petition  for  rehearing  having  been 
granted,  Bnrch,  J.,  on  May  6,  1908,  handed 
down  the  following  additional  opinion: 

Fritz  Durein  was  convicted  of  selling  in- 


the  unopened  bottles  taken  from  the  said 
boxes  and  barrels,  or  of  the  original  pack- 
ages themselves,  is  within  the  police  power 
of  the  state,  and  is  not  in  violation  of  the 
constitutional  right  of  Congress  to  regulate 
interstate  commerce.  The  owner  of  such 
liquor  has  no  right  to  dispose  of  said 
liquor  after  the  delivery  of  the  same  to  him 
in  this  state,  in  any  way  different  from  that 
prescribed  by  this  state  for  the  sale  and 
use  of  such  property  generally.  Collins  v. 
Hills,  77  Iowa,  181,  3  L.R.A.  110,  41  N. 
W.  671;  Grousendorf  v.  Howat,  77  Iowa, 
187,  41  N.  W.  573;  State  v.  Creeden,  78 
Iowa,  656.  7  L.R.A.  296,  43  N.  W.  676; 
State  V.  Pfleajor,  81  Iowa,  769,  46  N.  W. 
1063;  Lemp  v.  Fullerton,  83  Iowa,  192,  13 
L.R.A.  408,  48  N.  W.  1034. 

This  prohibition  also  applies  to  all  per- 
MHis  alike,  no  matter  where  they  may  re- 
side. Leisy  v.  Hardin,  78  Iowa,  286,  43  N. 
W.  188;  State  v.  Bowman,  78  Iowa,  619,  43 
N.  W.  302. 

But  the  Supreme  Court  of  the  United 
States  did  not  agree  to  such  interpretation. 
Leisy  v.  Hardin,  136  U.  S.  100,  34  L.  ed. 
128,  3  Inters.  Com.  Kep.  36,  10  Sup.  Ct.  Rep. 
681.  The  question  of  the  rights  of  the  states 
in  the  absence  of  Congressional  action  is, 
of  course,  settled  by  that  case;  but  the  de- 
cisions of  the  various  states  upon  the  ques- 
tion are  gathered  here  to  show  the  views 
of  the  courts  which  were  called  upon  to  pass 
upon  the  question. 

A  person  whose  residence  is  out  of  the 
state  may  sell  to  a  person  who  resides  in 
the  state  of  Iowa,  intoxicating  liquors  for 
importation  into  that  state,  without  refer- 
ence to  the  regulations  and  laws  enacted 
under  the  police  powers  of  such  state. 
Wind  V.  Her,  93  Iowa,  316,  27  L.R.A.  219, 
61  N.  W.  1001. 

Me.  Rev.  Stat.  chap.  27,  prohibiting  the 
illegal  sale  of  intoxicating  liquors,  and  im- 
posing a  pnalty  therefor,  does  not  apply  to 
sales  made  by  an  importer  in  the  original 
packages  in  which  the  liquors  were  im- 
ported from  a  foreign  country.  State  v. 
Intoxicating  Liquors,  82  Me.  658,  19  Atl. 
013. 

Me.  Rev.  Stat.  chap.  27,  g  66,  prohibiting 
16  x.Jl.A.(N.S.) 


an  action  upon  any  claim  or  promissory  note 
given  in  reference  to  the  purchase  of  in- 
toxicating liquors  bought  outside  of  this 
state  to  sell  within  the  state,  even  when  ap- 
plied to  liquors  brought  from  another  state 
for  sale  in  this  state  contrary  to  law,  is  not 
in  violation  of  the  congressional  power  to 
regulate  commerce,  and,  moreover,  was  not 
invalid  prior  to  the  act  of  Congress  of  Au- 
gust 8,  1890  (Wilson  bill),  making  inter- 
state commerce  in  reference  to  intoxicating 
liquors  subject  to  the  police  power  of  the 
several  states.  Knowlton  v.  Doherty,  87  Me. 
618,  47  Am.  St.  Rep.  349,  33  Atl.  18. 

Certain  liquors  transported  from  Massa- 
chusetts had  arrived  at  their  destination  in 
Maine,  and  nothing  remained  to  be  done  by 
the  railroad  company  to  which  they  had 
been  given  in  charge  except  to  hold  the  li- 
quors to  await  the  action  of  the  shipper. 
Upon  such  liquors  being  seized  tmder  pro- 
visions of  the  statute  of  the  state  enacted 
in  exercise  of  the  police  power,  and  within 
the  meaning  of  the  act  of  Congress  of  Au- 
gust 8,  1890,  which  provides  that  all  intoxi- 
cating liquors  "transported  into  any  state, 
.  .  .  or  remaining  therein  for  use,  con- 
sumption, sale,  or  storage  therein,  shall, 
upon  arrival  in  such  state  or  territory,  be 
subject  to  the  operation  and  effect  of  the 
laws  of  such  state  or  territory  enacted  in  the 
exercise  of  its  police  powers,"  the  court 
held  that  the  transportation  was  complete, 
and  that  the  seizure  made  under  the  act 
referred  to  did  not  violate  any  provi- 
sion of  the  Federal  Constitution.  State 
V.  Intoxicating  Liquors,  96  Me.  140,  49  Atl. 
670.  (This  case  differs  from  Rhodes  v. 
Iowa,  170  U.  S.  412,  42  L.  ed.  1088,  18  Sup. 
Ct.  Rep.  664,  and  State  v.  Intoxicating 
Liquors,  94  Me.  336,  47  Atl.  631.) 

Mass.  SUt.  1856,  chap.  216,  .$<  16,  17, 
prohibiting  sales  of  liquor  under  %  penalty 
prescribed,  do  not,  in  that  they  include 
liquors  imported  from  other  states,  regulate 
interstate  commerce  in  violation  of  the  pro- 
vision of  the  Federal  Constitution  vesting 
in  Congress  the  exclusive  right  so  to  regu- 
late commerce.    Com.  v.  Clapp,  5  Gray,  97. 

Mass.  Pub.  Stat.  chap.  100,  which  posi- 
tively forbids  the  sale  of  all   intoxicating 
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toxicating  liquors  without  a  permit,  and 
appeals  to  this  court.  At  a  former  hearing 
the  conclusion  of  the  court  upon  one  of  the 
questions  involved  was  expressed  in  the  fol- 
lowing syllabus:  "The  statutes  of  this  state 
regulating  the  sale  of  intoxicating  liquors 
are  not  violative  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States  be- 
cause of  the  discretion  vested  in  the  pro- 
bate judges  of  the  respective  counties  over 
the  subject  of  granting  permits  to  sell  such 
liquors  for  medical,  mechanical,  and  scien- 
tific purposes."  70  Kan.  1,  78  Pac.  162.  On 
account  of  the  importance  of  this  subject, 
appellant's  petition  for  a  rehearing  was 
granted,  and  he  has  again  been  heard  both 
by  brief  and  oral  argument. 

The  precise  character  of  the  statutes  in 


question  cannot  be  understood  from  an 
abridgment,  and  they  are  therefore  repro- 
duced here. 

"Any  person  or  persons  who  shall  manu- 
facture, sell,  or  barter  any  spirituous,  malt, 
vinous,  fermented,  or  other  intoxicating 
liquors,  shall  be  guilty  of  a  misdemeanor, 
and  punished  as  hereinafter  provided:  Pro- 
vided, however,  that  such  liquors  may  be 
sold  for  medical,  scientific,  and  mechanical 
purposes,  as  provided  in  this  act."  Laws 
1881,  p.  233,  chap.  128,  §  1  (Gen.  Stat.  1901, 
{  2461). 

"It  shall  be  unlawful  for  any  person  or 
persons  to  sell  or  barter  for  medical,  scien- 
tific, or  mechanical  purposes,  any  malt,  vi- 
nous, spirituous,  fermented,  or  other  intoxi- 
cating liquors,  without  first  having  procured 


liquors,  is  not  unconstitutional  in  that  it 
contains  no  express  exception  in  favor  of 
liquors  imported  in  original  packages  from 
other  states.  Com.  v.  Gagne,  153  Mass.  206, 
10  L.R.A.  442,  26  N.  E.  449;  Com.  v.  Gay, 
163  Mass.  211,  26  N.  E.  671,  852. 

Miss.  Code  1892,  S  1604,  which  prohibits 
and  makes  it  a  misdemeanor  to  act  as 
agent  of  either  the  seller  or  the  purchaser  in 
an  unlawful  sale  of  liquor  in  any  locality 
in  which  sale  is  prohibited,  is  not  repugnant 
to  the  provisions  contained  in  the  Federal 
Constitution  relating  to  interstate  com- 
merce, in  that  it  lessens  the  consumption 
of  liquor  when  enforced.  Hart  v.  State,  87 
Miss.  171,  112  Am.  St.  Rep.  437,  39  So.  623. 

The  act  of  Congress  of  Augusts,  1890,  de- 
clares that  all  intoxicating  liquors  trans- 
f>orted  into  a  state  shall  be  subject  to  its 
aws  enacted  in  the  exercise  of  the  police 
power.  The  Missouri  act  of  May  4,  1899, 
prohibiting  the  sale  of  beer  or  malt  liquors 
till  the  same  are  inspected  and  fees  therefor 
paid  to  the  state,  is  not  in  violation  of  the 
right  of  Congress  to  regulate  interstate 
commerce.  State  r.  Bixman,  162  Mo.  1,  62 
S.  W.  828. 

N.  H.  Gen.  Laws,  chap.  109,  g  18,  mak- 
ing it  penal  to  solicit  or  take  orders  for 
intoxicating  liquors  in  the  state  for  deliv- 
ery in  another  state,  with  knowledge  or 
good  cause  to  believe  that  the  same  are  to 
be  brought  into  such  state  and  sold  in  vio- 
lation of  its  laws,  is  a  regulation  of  com- 
merce between  the  states  without  author- 
ization of  Congress,  and,  therefore,  void. 
Durkee  v.  Moses,  67  N.  H.  116,  23  Atl.  793. 

Ohio  Rev.  Stat.  8  6942,  containing;  the 
provision  that  certain  further  provisions 
therein  contained  shall  "not  extend  to  the 
sale  of  wine  manufactured  from  the  pure 
juice  of  the  grape  cultivated  within  this 
state,"  is  not  violative  of  that  clause  of  the 
United  States  Constitution  which  gives  to 
Congress  exclusive  power  to  regulate  com- 
merce among  the  states.  The  statute  is  an 
appropriate  one  and  valid  as  an  exercise  of 
the  police  power  of  this  state  against  the 
retail  liquor  traffic.  McGuire  v.  State,  42 
Ohio  St.  530. 

A  sale  of  an  unbroken  package,  by  the  agent 
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of  a  manufacturer,  whose  business  is  in  anoth- 
er state,  is  not  protected  by  the  provisions 
of  the  Federal  Constitution  relating  to  in- 
terstate commerce.  Stevens  v.  State,  61 
Ohio  St.  697,  66  N.  E.  478. 

Pa.  act  May  3,  1887,  f  17,  which  prohibits 
the  sale  of  intoxicating  liquors  to  a  minor, 
or  to  persons  of  known  intemperate  habits, 
is  applicable  to  a  sale  of  the  original  pack- 
ages in  which  the  liquors  were  imported  into 
the  state;  and  such  a  construction  does  not 
make  this  act  an  interference  with  inter- 
state commerce  under  the  decision  in  Leisy 
V.  Hardin,  135  U.  S.  100,  34  L.  ed.  128,  3 
Inters.  Com.  Rep.  30,  10  Sup.  Ct.  Rep.  681, 
and  Com.  v.  Zelt,  138  Pa.  616,  11  L.R.A. 
602,  21  Atl.  7.  Com.  v.  Silverman,  138  Pa. 
642,  21  Atl.  13. 

R.  I.  Gen.  Stat.  chap.  79,  prohibiting  the 
sale  and  keeping  for  sale  of  intoxicating 
liquors,  does  not  except  such  liquors  in  the 
hands  of  importers  in  the  original  packages, 
nor  except  from  the  operation  of  said  statute 
the  holders  of  unexpired  licenses.  The  court 
holds  that  the  statute,  although  void  as  to 
importers,  and  probably  void  as  to  license 
holders,  is  nevertheless  valid  as  to  all 
others;  and  the  law,  being  found  constitu- 
tional in  all  but  these  two  particulars,  is 
constitutional  as  to  the  defendant  in  this 
case,  who  does  not  belong  to  either  of  the 
excepted  classes.  State  v.  Amery,  12  R.  I. 
64. 

The  Rhode  Island  statute  providing  that 
no  person  shall  manufacture,  sell,  or  suffer 
to  be  manufactured  or  sold,  or  have  in  his 
possession  for  the  purpose  of  sale,  any  in- 
toxicating liquor  (R.  I.  Pub.  Laws,  chaps. 
638,  634),  is  not  violative  of  (  8,  art.  1,  U. 
S.  Const.,  relating  to  the  regulation  of  com- 
merce between  the  states  and  with  foreign 
states,  in  that  such  statute  fails  to  make  a 
distinction  between  a  sale  within  the  state 
and  a  sale  without  the  state.  State  v.  Fitz- 
patrick,  16  R.  I.  54,  1  Inters.  Com.  Rep.  713, 
11  Atl.  767. 

The  South  Carolina  dispensary  act  of 
1893,  prohibiting  sales  of  liquors  by  private 
individuals,  and  providing  for  its  sale  by  the 
state  under  specified  conditions,  does  not 
offend  i  8,  art.  1,  of  the  United  States  Con- 
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a  druggtst'i  permit  therefor  from  the  pro- 
bate judge  of  the  county  wherein  such  drug- 
gist may  be  doing  business  at  the  time;  and 
such  probate  judge  is  hereby  authorized,  in 
his  discretion,  to  grant  a  druggist  permit  for 
the  period  of  one  year  to  any  person  of  good 
moral  character  who  is  a  registered  pharma- 
cist under  the  law  of  this  state,  and  lawful- 
ly and  in  good  faith  engaged  in  the  business 
of  a  druggist  in  his  county,  and  who,  in  his 
judgment,  can  be  intrusted  with  the  respon- 
sibility of  selling  said  liquors  for  the  pur- 
poses aforesaid,  in  the  manner  hereinafter 
provided;  and  said  judge  may  at  any  time, 
in  his  discretion,  revoke  such  permit.  In  or- 
der to  obtain  a  druggist  permit  under  this 
act,  the  applicant  shall  file  in  the  office  of 
the  probate  judge  of  the  county  wherein  he 


is  doing  business,  not  less  than  thirty  days 
prior  to  the  hearing  thereof,  a  petition 
signed  by  the  applicant  and  twenty-five  rep- 
utable freeholders  having  the  qualifica- 
tions of  electors,  and  twenty-five  reputable 
women  over  twenty-one  years  of  age,  of  the 
township,  city  of  third  class,  or  ward  of 
any  other  city  wherein  such  business  is  lo- 
cated, setting  forth:  First,  the  city  or 
township  and  particular  place  therein  where 
such  business  is  located,  and  that  the  appli- 
cant is  a  person  of  good  moral  character, 
and  does  not  use  intoxicating  liquors  as  a 
beverage,  and  can  be  intrusted  with  the  re- 
sponsibility of  selling  the  same;  second,  that 
said  applicant  is  a  pharmacist  aforesaid,  and 
is  lawfully  and  in  good  faith  engaged  per- 
sonally in  the  business  of  a  druggist  as 


stitution,  or  acts  of  Congress  thereunder, 
regulating  commerce  among  the  states;  and 
does  not  interfere  with  interstate  commerce. 
State  ex  rel.  George  v.  Aiken,  42  S.  C.  222, 
26  L.R.A.  346,  20  S.  E.  221. 

The  statute  of  Texas  (1905,  chap.  159) 
making  it  a  misdemeanor  "to  solicit  an  or- 
der for  the  sale  of"  intoxicating  liquors  in 
a  local-option  district,  violates  the  Con- 
stitution of  the  United  States  and  the  Wil- 
son act  regulating  interstate  commerce,  in 
that  it  makes  no  distinction  in  favor  of  the 
residents  of  another  state,  but  covers  all  par- 
ties who  undertake  to  take  orders  in  the 
prohibited  territory.  Ex  parte  Massey  (Tex. 
Crim.  App.)  92  S.  W.  1086;  Ex  parte  Hack- 
ney (Tex.  Crim.  App.)  92  S.  W.  1092;  Car- 
ter V.  State  (Tex.  Crim.  App.)  92  S.  W. 
1093. 

The  Vermont  act  of  1882,  }  43,  giving  au- 
thority to  seize  intoxicating  liquors,  under 
certain  conditions,  without  a  warrant,  when 
they  are  kept  and  intended  for  unlawful 
purposes  and  are  in  the  possession  of  an  ex- 
press company  after  sale  by  the  vendor  to 
be  delivered  by  it  to  the  purchaser,  is  not 
an  attempt  to  regulate  commerce  between 
the  states,  and  is  not  repugnant  to  art.  1,  S 
8,  of  the  Federal  Constitution.  State  v.  Four 
Jugs  of  Intoxicating  Liq^uor,  58  Vt.  140,  2 
Atl.  586;  State  v.  Intoxicating  Liquors,  58 
Vt.  594,  4  Atl.  220. 

Intoxicating  liquor  or  beer  imported  into 
the  state  of  Vermont  by  a  resident  thereof 
can  be  lawfully  sold  by  him  in  the  original 
packages,  although  the  sale  of  said  liquor  or 
beer  is  prohibited  by  the  laws  of  the  state. 
Yearteau  v.  Bacon,  65  Vt.  616,  27  Atl.  1!)8 
(following  Leisy  v.  Hardin,  135  U.  S.  100, 
34  L.  ed.  128,  3  Inters.  Com.  Rep.  36,  10 
Sup.  Ct.  Kep.  681) ;  Jones  v.  Hard,  32  Vt. 
481. 

Three  cases  (which  are  generally  known 
as  the  "License  Cases")  relating  to  the  pro- 
hibition of  the  sale  of  intoxicating  liquors, 
or  of  their  being  permitted  to  be  sold  un- 
der licenses,  and  the  validity  of  such  legis- 
lation considered  in  connection  with  the  pro- 
vision in  the  Federal  Constitution  relating 
to  interstate  and  foreign  commerce,  were  ar- 
gued together  and  decided  in  the  United 
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States  Supreme  Court  in  1847.  The  cases 
are  respectively  Thurlow  v.  Massachusetts, 
Fletcher  v.  Rhode  Island,  and  Peirce  v. 
New  Hampshire,  and  involved  the  liquor 
laws  of  each  of  the  states  indicated.  Those 
laws  had  for  their  object  the  discouragement 
of  the  use  of  intoxicating  liquors  as  a  bev- 
erage by  prohibiting  the  sale  in  small  quan- 
tities and  without  licenses,  and,  although 
the  cases  were,  in  form,  license  and  regu- 
lation statutes,  the  court  considered  the 
power  of  the  state  legislatures  as  well  to 
pass  prohibitory  laws  generally  in  connec- 
tion with  the  provisions  of  the  Constitution 
relating  to  commerce.  In  each  instance  the 
statutes  were  decided  not  inconsistent  with 
such  provisions,  and  to  be  proper  legislation 
by  the  state  in  exercise  of  its  police  powers. 
There  was  no  general  opinion  written  by  the 
court,  but  each  of  the  judges  delivered  a 
separate  opinion  putting  his  decision  in 
some  respects  upon  different  grounds  than 
those  of  his  colleagues.  It  seems  to  have 
been  the  general  conclusion  of  the  court  in 
these  cases  that,  where  an  original  package 
of  liquor  imported  into  a  state  was  broken 
up  for  use  or  retail  in  the  hands  of  an  im- 
porter, or  had  passed  from  him  to  a  buyer, 
such  liquor  then  became  subject  to  the  laws 
of  the  state,  and  ceased  to  be  under  the  Fed- 
eral protection  as  an  import;  and  a  ma- 
jority of  the  court,  at  least,  were  of  the 
opinion  that  the  sale  of  original  packages  of 
liquors  as  they  were  imported  could  not  be 
prohibited  by  the  state.  The  court  was 
quite  generally  of  the  opinion  that  the  pow- 
er possessed  by  Congress  to  regulate  inter- 
state commerce  did  not  altogether  exclude 
regulations  by  the  state,  but  only  so  far  as 
the  same  might  conflict  with  those  enacted 
by  Congress;  so  that  in  the  New  Hampshire 
case,  under  a  statute  imposing  restrictions 
upon  the  license  of  the  sale  of  liquor,  and 
where  the  liquor  in  question  was  a  barrel  of 
American  gin  purchased  in  Boston  and  car- 
ried coastwise  into  the  state  of  New  Hamp- 
shire and  there  sold  in  the  original  barrel, 
it  was  held  that,  as  Congress  had  not  under- 
taken to  regulate  interstate  commerce  in 
liquors,  the  law  of  New  Hampshire  could 
not  be  held  invalid  which  punished  the  sale 
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the  proprietor  thereof  at  the  place  desig- 
nated in  the  petition,  and  is  well  versed  in 
his  profession;  third,  that  said  applicant 
has,  in  his  said  business,  exclusive  of  intox- 
icating liquors  and  fixtures,  a  stock  of  drugs, 
if  in  any  city,  of  the  value  of  at  least  $1,000, 
and,  if  elsewhere,  of  the  value  of  at  least 
$500.  Before  any  such  petition-  shall  be 
heard,  or  any  permit  issued  to  such  appli- 
cant, he  shall  publish  for  at  least  thirty 
days  next  prior  thereto  a  notice  published 
in  some  newspaper  in  the  township  or  city 
where  such  business  is  located,  or,  if  none 
be  published  therein,  then  in  some  paper  of 
general  circulation  therein,  stating  the  time 
and  place  set  by  such  judge  for  the  hearing 
of  such  petition.  The  applicant  shall  be  re- 
quired to  prove  the  truthfulness  of  each  and 


every  statement  contained  fa  8ueh  petition, 
and  the  county  attorney  of  such  coonfy 
shall,  and  any  other  citizen  of  the  county 
may,  appear  and  cross-examine  the  witnesses 
of  the  applicant,  and  may  introduce  evidence 
in  rebuttal  of  the  evidence  offered  by  the 
applicant.  If  satisfied  that  the  signatures 
to  such  petition  were  signed  by  such  persons, 
and  that  such  petitioners  are  citizens  of  sudi 
township,  city,  or  ward,  and  that  the  state- 
ments in  said  petition  are  all  true,  the  pro- 
bate judge  may,  in  his  discretion,  grant  a 
permit  to  the  applicant  to  sell  intoxicating 
liquors  for  medical,  mechanical,  and  scien- 
tific purposes  only;  and  such  permit  shall 
be  recorded  upon  the  journal  of  the  probate 
court,  and  a  certified  copy  thereof  shall  be 
posted  in  a  conspicuous  place  in  the  store 


in  that  state  of  the  gin  so  bought  in  Massa- 
chusetts and  sold  in  the  former  state,  al- 
though the  sale  was  in  the  barrel  as  import- 
ed, but  was  made  by  one  who  had  not  a  li- 
cense from  the  selectmen  as  this  statute  re- 
quired. License  Cases,  5  How.  S04,  12  Li  ed. 
266. 

The  act  of  C!ongres8  Icnown  as  the  "Wil- 
son act"  (August  8,  1890,  26  Stat,  at  L. 
313,  chap.  728,  U.  S.  Comp.  Stat.  1901,  p. 
3177),  and  which  provides  that  intoxicating 
liquors  brought  into  the  state  shall  be  sub- 
ject to  the  laws  enacted  in  exercise  of  its  po- 
lice power  "to  the  same  extent  and  in  the 
same  manner  as  though  such  liquids  or 
liquors  had  been  produced  in  such  state  or 
territory,  and  shall  not  be  exempt  therefrom 
by  reason  of  being  introduced  therein  in 
original  packages  or  otherwise,"  is  not  an 
unconstitutional  restriction,  and  is  within 
the  power  of  Congress.  The  effect  of  that 
law  is  to  subject  to  the  operation  of  the  po- 
lice power  articles  which  were  excluded  from 
its  operation  by  reason  of  their  being  sub- 
jects of  interstate  commerce;  and  the  act 
is  a  valid  and  constitutional  exercise  of  the 
legislative  power  of  Congress.  Re  Rahrer 
(Wilkerson  v.  Rahrer)  140  U.  S.  545,  35 
L.  ed.  572,  11  Sup.  Ct.  Rep.  865,  Reversing 
10  L.R.A.  444,  43  Fed.  556. 

The  local-option  act  of  the  state  of 
Georgia  of  September  18,  1885,  which,  after 
prohibiting  the  sale  of  any  alcoholic,  spirit- 
uous, malt,  or  intoxicating  liquors  in  { 
6  thereof,  afterwards  provides,  in  §  8,  "that 
nothing  in  this  act  shall  be  so  construed  as 
to  prevent  the  manufacture,  sale,  and  use 
of  domestic  wines  or  cider,"  in  except- 
ing domestic  wines  from  the  prohibition, 
must  be  construed  as  also  excepting  wines 
imported  from  other  states,  and,  so  con- 
strued, is  not  in  violation  of  art.  1,  {  8,  of 
the  Federal  Constitution,  giving  to  Congress 
the  power  to  regulate  interstate  commerce. 
Ex  parte  Kinnebrew,  35  Fed.  52. 

A  state  statute  which  makes  it  a  criminal 
offense  for  a  person  to  ask  for  or  take  or- 
ders for  spirituous  liquors  in  the  state, 
to  be  delivered  at  a  place  without  the  same, 
knowing  or  having  reason  to  believe  that, 
if  so  delivered,  such  liquors  will  be  trans- 
16  L.R.A.(N.S.) 


ported  into  the  state  and  sold  in  violation 
of  law,  applies  to  orders  for  the  same,  taken 
by  salesmen  traveling  for  business  houses  in 
other  states.  Such  a  statute  is  not  void  as 
offending  the  provisions  of  the  Constitution 
relating  to  interstate  commerce.  L*ng  t. 
Lynch,  4  L.R.A.  832,  38  Fed.  489. 

So  much  of  the  Alabama  act  of  Febmai^ 
23,  1881,  as  prohibits  the  sale  of  liquors,  ex- 
cept wine  raised  from  grapes  grown  in  Ala- 
bama, being  a  discrimination  against  for- 
eign wines,  is  unconstitutional  and  void. 
McCreary  v.  Stete,  73  Ala.  480. 

Ala.  Code  1896,  {  6087,  prohibiting  tte 
soliciting  of  orders  for  spirituous,  vinous,  or 
malt  liauors  to  be  shipped  into  a  district  in 
which  tne  sale  of  such  liquors  is  prohilHted, 
in  so  far  as  it  may  apply  to  residents  of 
other  states  soliciting  orders  for  such  liquors 
to  be  transported,  is  violative  of  the  inter- 
state commerce  clause  of  the  Federal  Consti- 
tution. Moog  V.  State,  146  Ala.  76,  41  So. 
166. 

The  Arkansas  act  of  April  3,  1889,  f  1, 
prohibits  the  sale  of  wine  in  certain  dis- 
tricts, but  allows  the  sale  under  certain  cir- 
cumstances. In  so  far  as  such  act  author- 
izes the  sale  of  wine  made  from  grapes 
grown  on  premises  within  the  state,  and 
prohibits  the  sale  of  wine  made  from 
grapes  grown  out  of  the  state,  it  is  violative 
of  the  Constitution  of  the  United  States. 
State  V.  Deschamp,  63  Ark.  490,  3  Inters. 
Com.  Rep.  676,  14  S.  W.  663. 

Me.  Rev.  Stat.  chap.  27,  {  37,  prohibiting 
the  bringing  of  intoxicating  liquors  into  the 
state  with  intent  to  sell  the  same  in  vio- 
lation of  law,  is  inoperative,  because  re- 
pugnant to  the  Constitution  of  the  United 
States  and  the  provision  thereof  relating 
to  interstate  commerce.  State  v.  Intoxi- 
cating Liquors,  94  Me.  335,  47  Atl.  531. 

In  commenting  upon  the  constitutionality 
of  the  Wilson  act,  it  was  said  in  the  opinion 
in  Re  Van  Vliet,  10  L.R.A.  451,  43  Fed.  761: 
"There  is  no  want  of  uniformity  in  the  act 
of  Congress.  It  adopts  one  uniform  rule, 
which  is  that  the  interstate  transit  shall  end 
upon  the  arrival  of  the  liquor  in  the  state 
to  which  it  is  consigned,  and  that  there- 
after it  shall  be  subject  to  the  state  law. 
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wherein  said  business  is  carried  on  before  it 
sliall  be  of  any  validity.  Before  such  per- 
mit shall  be  of  any  validity  such  druggist 
shall  file  with  the  probate  judge,  to  be  ap- 
proved by  him,  a  good  and  sufficient  bond  to 
the  state  of  Kansas  in  the  sum  of  $1,000, 
conditioned  that  such  applicant  and  anyone 
in  his  employ  will  neither  use,  sell,  barter, 
nor  give  away  any  intoxicating  liquors  in 
violation  of  law;  and,  on  violation  of  the 
provisions  of  said  bond,  the  same  shall  there- 
by become  forfeited,  and  the  conviction  of 
such  pharmacist  or  anyone  in  his  employ 
shall  be  deemed  prima  facie  evidence  of  such 
violation.  Any  applicant  or  any  citizen 
feeling  himself  aggrieved  by  the  decision  of 
the  probate  judge  may,  within  ten  days 
thereafter,  upon  filing  a  bond  made  payable 


to  the  state  of  Kansas  in  the  sum  of  $50, 
to  be  approved  by  the  probate  judge,  con- 
ditioned that  he  will  prosecute  the  cause  to 
its  speedy  determination  and  pay  the  costs 
occasioned  by  such  appeal  if  the  order  of  the 
probate  judge  shall  be  sustained,  prosecute 
the  cause  upon  appeal  or  error  to  the  dis- 
trict court.  The  procedure  in  any  case  taken 
on  error  to  the  district  court  from  the  or- 
der of  the  probate  judge  shall  be  as  pre- 
scribed by  article  22  of  the  Code  of  Civil 
Procedure  so  far  as  applicable,  and  a  case 
or  bill  of  exceptions  may  be  made,  signed, 
and  certified  by  the  probate  judge  as  in  said 
article  provided.  If  the  district  court  shall 
find  that  the  probate  judge  has  abused  his 
discretion  it  shall  have  power  to  cause  the 
probate  judge  to  comply  with  its  judgment; 


This   rule    prevails    throughout    the    whole 
country,  and  is  therefore  a  uniform  rule." 

And  the  purpose  of  the  Wilson  act  has 
been  stated  in  the  case  of  Minneapolis  Brew- 
ing Co.  V.  McGillivray,  104  Fed.  268,  and  it 
is,  in  substance,  said  in  that  case  that  the 
object  of  this  act  is  to  place  liquors  which 
have  been  transported  into  a  state  as  sub- 
jects of  interstate  commerce,  on  their  arrival 
therein,  upon  an  exact  equality,  so  far  as 
relates  to  the  right  to  sell  the  same,  with 
liquors  manufactured  in  the  state;  and  to 
that  extent  only  did  Congress,  by  such  act, 
consent  that  the  state  might,  in  the  exercise 
of  its  police  powers,  impose  regulations  and 
restrictions  upon  the  sale  of  such  liquors  in 
original  packages. 

So  much  of  a  local-option  law  of  a  state 
which,  while  it  provides  for  the  prohibiting 
of  the  sale  of  all  intoxicating  liquors  of 
every  kind,  exempts,  by  a  subsequent  pro- 
vision, from  the  operation  of  such  law,  do- 
mestic wines,  is  unconstitutional.  This  pro- 
vision would  result  in  allowing  the  sale  of 
domestic  wines  and  prohibiting  the  sale  of 
wines  from  other  states,  or  foreign  wines, 
which  it  is  not  permitted  to  the  legislature 
of  a  state  to  do.  Commerce  between  the 
states  is,  by  the  Constitution  of  the  United 
States,  under  the  control  of  Congress,  and 
citizens  of  each  state  have  all  the  rights  of 
citizens  of  other  states.  Weil  v.  Calhoun, 
25   Fed.  865. 

Prior  to  the  Wilson  bill,  it  was  held  that 
the  laws  of  Kansas  prohibiting  the  sale  of 
intoxicating  liquors  were  unconstitutional, 
in  so  far  as  they  prohibited  sales*  by  an 
agent  of  an  importer  outside  of  the  state, 
of  original  packages  brought  from  without 
the  state  and  without  regard  to  the  size  of 
such  packages,  as  such  prohibition  was  in 
violation  of  the  interstate  commerce  clause 
of  the  United  States  Constitution.  In  Re 
Beine,  42  Fed.  545. 

A  law  of  South  Carolina  permitting  the 
purchase,  either  in  or  out  of  the  state,  and 
the  sale,  of  alcoholic  liquors  by  state  offi- 
cials; but  prohibiting  the  purchase  and  im- 
portation of  such  liquors  by  private  citizens 
for  their  own  use, — cannot  be  justified  as  an 
exercise  of  the  police  power,  and  is  void  as 
15  L.RJV.(N.8.) 


an  interference  with  interstate  commerce  on 
the  part  of  the  state  legislature.  Donald  ▼. 
Scott,  67  Fed.  854.  See  also  this  case  af- 
firmed in  166  U.  S.  58,  41  L.  ed.  632,  17 
Sup.  Ct.  Rep.  265. 

A  state,  in  the  exercise  of  its  police  power, 
ma^  declare  the  manufacture,  sale,  or  use 
of  intoxicating  liquors  public  evils,  and  then 
follow  such  declaration  by  forbidding  the 
manufacture  or  sale  of  liquor  within  her 
territory;  but,  when  the  state  herself  en- 
gages in  the  business  of  importing  and  sell- 
ing alcoholic  liquors  for  profit,  and  recog- 
nizes their  use  as  a  beverage  to  be  lawful, 
and  seeks  a  monopoly  in  supplying  such  liq- 
uors for  that  use,  she  cannot,  through  her 
police  power,  under  her  constitutional  ob- 
ligations to  the  other  states,  forbid,  control 
and  hinder  commerce  in  such  articles  be- 
tween their  citizens  and  her  own;  and  such 
prohibition  is  in  conflict  with  the  laws  of 
interstate  and  foreign  commerce.  W.  A. 
Vandercook  Co.  v.  Vance,  80  Fed.  786.  See 
same  case  affirmed  in  170  U.  S.  438,  42  L. 
ed.  1100,  18  Sup.  Ct.  Rep.  674. 

A  statute  prohibiting  the  sale  of  intoxi- 
cating liquors  within  6  miles  of  the  seat  of 
a  certain  university  is  not  in  conflict  with 
the  act  of  Congress  authorizing  the  importa- 
tion of  spirituous  liquors  and  their  sale  in 
certain  quantities  in  the  original  casks, 
where  the  objector  has  not  shown  himself  to 
be  an  importer;  and  such  an  act  is  not  un- 
constitutional in  that  it  deprives  a  person 
of  his  property  without  due  process  of  law, 
or  offends  the  power  of  Congress  to  regulate 
interstate  commerce.  Dorman  v.  State,  34 
Ala.  216. 

h.  Wo  state  ^all  piu»  ex  poat  faeto 
laws;  nor  a  law  impairing  the  ohltffa- 
tton  of  contracts;  nor,  without  con- 
sent of  Congress,  lay  an  impost  on 
imports  or  exports  (V.  S.  Const,  art. 
1,  §  10). 

The  Iowa  act  prohibiting  the  sale  of  in- 
toxicating liquors  is  not  unconstitutional 
in  that  it  conflicts  with  art.  1,  §  10,  of  the 
Federal  Constitution.  State  v.  Baughman, 
20  Iowa,  497. 
69 
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otherwise  the  order  of  the  probate  judge 
sliall  be,  by  the  district  court,  affirmed.  No 
appeal  shall  be  allowed  from  the  order  of  the 
district  court.  lit  the  order  of  the  probate 
judge  shall  be  reversed,  the  costs  shall  be 
paid  by  the  county."  Laws  1881,  p.  233, 
chap.  128,  {  2,  as  amended  by  Laws  1885,  p. 
236,  chap.  140,  t  I,  as  amended  by  Laws  1887, 
p.  233,  chap.  166,  !  1  (Gen.  SUt.  1901, 
I  2462). 

These  acts  were  passed  subsequent  to  an 
amendment  to  the  Constitution  which  reads 
as  follows:  "The  manufacture  and  sale  of 
intoxicating  liquors  shall  be  forever  prohib- 
ited in  this  state,  except  for  medical,  scien- 
tific, and  mechanical  purposes."  Article  15, 
I  10. 

The  Bill  of  Rights  contains  the  following 


provision:  "All  political  power  is  inherent 
in  the  people,  and  all  free  governments  are 
founded  on  their  authority,  and  are  insti- 
tuted for  their  equal  protection  and  benefit. 
No  special  privileges  or  immunities  shall 
ever  be  granted  by  the  legislature,  which 
may  not  be  altered,  revoked,  or  repealed  by 
the  same  body;  and  this  power  shall  be  ex- 
ercised by  no  other  tribunal  or  agency."  Sec- 
tion 2. 

The  14th  Amendment  to  the  Constitution 
of  the  United  States,  so  far  as  applicable, 
is  as  follows:  "No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  nor  deny  to  any  per- 


The  Louisiana  act  of  1878,  page  136,  dele- 
gating to  police  juries  power  to  regulate  the 
sale  of  liquors  and  totally  to  prohibit  the 
same  on  Sunday,  and  ordinances  of  such  po- 
lice juries  thereunder,  do  not  violate  that 
clause  of  the  Federal  Constitution  forbidding 
laws  impairing  the  obligations  of  contracts. 
State  V.  Bott,  31  La.  Ann.  663,  33  Am.  Rep. 
224. 

An  act  prohibiting  the  manufacture  of  in- 
toxicating beverages  and  the  traffic  therein 
is  not  unconstitutional,  in  that  it  impairs 
the  obligation  of  a  contract,  in  a  case  where 
a  brewer  had,  before  the  enactment  of  such 
statute,  entered  into  a  contract  with  persons 
carrying  on  business  in  other  states  to  fur- 
nish them  with  all  the  malt  liquors  required 
in  their  business,  which  contract  was  in 
force  at  the  time  of  the  enactment  of  said 
act.     People  v.  Hawley,  3  Mich.  330. 

A  state  law  prohibiting  the  sale  of  liquors 
to  be  drunk  on  the  premises  is  not  in  vio- 
lation of  the  power  given  to  Congress  to  levy 
and  collect  taxes,  duties,  and  imposts.  Peo- 
ple V.  Huntington,  4  N.  Y.  Legal  Obs.  187. 

Chapter  73  of  the  Revised  Statutes  of 
Rhode  Island  is  not,  in  that  it  prohibits 
manufacturers  and  others  from  selling  or 
keeping  for  sale  within  the  state  liquors 
which  may  have  been  manufactured  or 
bought  by  them  previous  to  its  passage,  an 
"ta  post  facto  law,"  since,  so  far  as  it  pre- 
scril^  such  selling  and  keeping,  it  is  pro- 
spective ;  and  the  fact  that  it  may  lessen,  by 
reason  of  said  provision,  the  value  of  prop- 
erty in  the  hands  of  such  owners,  does  not 
make  it  such  a  law  in  the  constitutional 
sense;  in  order  to  make  it  so,  it  must  be 
retroactive  by  way  of  criminal  punishment 
upon  that  which  was  not  a  crime  before  its 
passage.  State  v.  Paul,  5  R.  I.  185,  Followed 
in  State  v.  Keeran,  5  R.  I.  407. 

And  that  statute  is  not  a  law  impairing 
the  obligation  of  contracts,  and  for  that  rea- 
son unconstitutional,  since  the  right  to 
keep  or  sell  liquor,  and  to  prescribe  the 
places  and  modes  of  its  sale  within  the  state, 
is  within  the  police  power  of  the  state,  sub- 
iect  to  which  such  property  is  holdcn  Ibid. 
And  see  Stickrod  v.  Com.  supra.  III. 

The  Vermont  prohibitory  liquor  act  pf 
J6  L.».A.rNA) 


1852,  in  so  far  as  it  authorizes  the  agent 
appointed  by  the  county  commissioner  to 
purchase  liquors  at  the  expense  of  the  town 
for  which  he  is  appointed  witliout  its  as- 
sent, express  or  implied,  or  without  indem- 
nity to  it  for  his  faithful  execution  of  his 
agency,  violates  that  provision  of  the  Con- 
stitution of  the  United  States  prohibiting 
laws  impairing  the  obligation  of  contracts. 
Atkins  V.  Randolph,  31  Vt  226. 

Chapter  248  of  the  Virginia  acts  of  1885- 
86,  page  268,  providing  for  the  sub- 
mission of  the  question  of  liquor  li- 
censes to  a  popular  vote,  and  pro- 
hibiting the  sale  of  intoxicating  liquors  with- 
in any  district  voting  against  licenses,  in  the 
absence  of  proof  that  the  liquor  sold  con- 
trary to  its  provisions  was  the  property  of 
the  defendant  at  the  time  of  the  passage  of 
the  act,  is  not  in  conflict  with  art.  1,  §  10. 
U.  S.  Const.,  providing  that  no  state,  shall 
pass  any  law  impairing  the  obligation  of 
contracts.  Savage  v.  Com.  84  Va.  619,  5  S. 
B.  666. 

The  Boston  Beer  Company,  chartered  under 
a  charter  and  franchise  granted  it  by  the 
legislature  of  Massachusetts  for  the  manu- 
facture of  malt  liquors  in  the  city  of  Boston, 
possessed  no  greater  right  to  manufacture 
and  sell  liquors  than  an  individual,  and  was 
subject  to  legislative  control  the  same  as  an 
individual.  The  legislature  cannot  by  any 
contract,  such  as  this  franchise,  devest  it- 
self of  the  power  to  provide  for  the  preserva- 
tion of  the  good  order  and  public  morals  of 
the  people,  all  of  which  are  included  within 
its  police  powers,  and  the  prohibitory  liquor 
law  enacted  subsequently  to  the  date  of 
such  company's  charter  is  within  such  legis- 
lative police  power,  and  the  rights  of  the 
company  are  held  subject  to  the  same,  and 
the  law  prohibiting  the  sale  of  liquors  in 
question  is  not  unconstitutional.  Boston 
Beer  Co.  v.  Massachusetts,  07  U.  S.  25,  24 
L.  ed.  989. 

The  South  Carolina  statute  of  December 
4,  1892,  commonly  known  as  the  "dispen.sary 
act,"  which  prohibits  the  manufacture  and 
sale  of  intoxicating  liquors  as  a  l>evera<;e 
within  this  state,  except  as  therein  nrov>"H'>'1. 
is  not  in  violation  of  art.  1,  i  10,  of  the 
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BOD  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

The  position  of  the  appellant,  in  sub- 
stance, is  that  the  sale  of  liquors  for  the 
purposes  excepted  in  the  Constitution  cannot 
be  prohibited  hj  the  legislature,  because  of 
limitations  expressed  in  or  implied  from 
that  instrument;  tliat  such  a  prohibition 
would  transcend  even  the  power  of  the  peo- 
ple themselves,  acting  through  the  agency 
of  a  constitutional  convention;  that  intoxi- 
cating liquors,  when  used  for  medical,  scien- 
tific, and  mechanical  purposes,  are  essential 
to  the  welfare  of  the  people,  lawful  and  in- 
nocent commodities,  and  property  which  the 
law  must  protect;  that  permits  to  sell  intox- 
icating liquor  for  such  purposes  must  be 
obtainable  as  matters  of  absolute  right ;  that 


the  statute  of  this  state  governing  the  mat- 
ter vests  in  the  probate  judge  an  arbitrary 
and  unrestrained  discretion  to  refuse,  which 
renders  it  void;  that  the  provision  in  the 
statute  for  an  appeal  is  of  no  effect,  because 
no  method  for  taking  an  appeal  is  pre- 
scribed; that  the  provision  for  a  review  on 
error  is  void,  because  the  question  of  an 
abuse  of  arbitrary  discretion  cannot  be  tried 
on  error;  and  that  the  discretionary  power 
of  the  probate  judge  violates  {  2  of  the  state 
Bill  of  Rights. 

Counsel  for  the  state  made  the  point  on 
the  rehearing  that  appellant  is  in  no  position 
to  question  the  validity  of  the  statutes  as- 
sailed, because  the  record  does  not  show  that 
he  has  suffered  anything  on  account  of  the 
claimed  arbitrary  character  of  the  power 


United  States  Constitution,  forbidding  any 
state  to  pass  laws  impairing  the  obligation 
of  contract,  or  without  the  assent  of  Con- 
gress to  levy  duties  on  imports  or  exports. 
Cantini  t.  Tillman,  S4  Fed.  969. 

c.  Oitizena  of  each  state  entitled  to  oU 
privileges  of  the  dthtena  in  the  sev- 
eral states  (V.  S.  Const,  art.  4,  §  9). 

Conn,  act  1864,  S  27,  relating  to  the  sup- 
pression of  intemperance,  which  provides 
that  no  action  shall  be  maintained  in  an^ 
court  of  this  state  for  spirituous  and  intoxi- 
cating liquors  sold  in  any  other  state,  with 
the  intent  to  enable  any  person  to  violate 
the  requiremente  of  this  act,  is  not  in  con- 
flict with  the  provision  of  the  United  States 
Constitution  guaranteeing  to  the  citizens 
of  each  state  the  privileges  and  immunities 
of  the  citizens  of  the  several  stetes.  Rey- 
nolds V.  Geaij,  26  Conn.  179. 

The  Georgia  local-option  law  is  open  to 
objection,  and  invalid,  in  that,  while  it  pro- 
vides for  the  prohibition  of  the  sale  of  all 
intoxicating  liquors,  it  afterwards  exempts 
by  a  subsequent  provision  domestic  wines 
from  the  operation  of  such  law.  This  pro- 
vision would  result  in  allowing  sales  of  such 
wines  and  prohibition  of  the  sale  of  wines 
from  other  stetes,  and  also  foreign  wines. 
This  is  not  within  the  province  of  a  stete 
legislature.    Weil  v.  Calhoun,  25  Fed.  865. 

The  Iowa  prohibitory  liquor  law  is  not 
repugnant  to  the  provisions  conteined  in  U. 
S.  Const,  art.  4,  S  2,  providing  that  the  citi- 
zens of  each  state  shall  be  entitled  to  all  the 
privileges  of  the  citizens  in  the  several 
stetes.  Stete  v.  Carney,  20  Iowa,  82,  Fol- 
lowed in  State  v.  Baughman,  20  Iowa,  497. 

A  stete  may,  as  a  police  regulation,  and 
in  ite  discretion,  prohibit  the  sale  of  one 
kind  of  liquor  and  allow  that  of  another; 
and  the  fact  that  the  effect  of  the  Iowa  Code 
of  1856  is  to  prohibit  the  sale  in  Iowa  of 
wine  manufactured  from  fruit  grown  in 
Illinois  is  no  invasion  of  the  privileges  and 
immunities  of  citizens,  guaranteed  under 
art.  4,  {  2,  of  United  States  Constitution. 
Stete  v.  Stucker,  68  Iowa,  496,  12  N.  W. 
483 
»  i3~A..(N.S.) 


The  Kentucky  act  of  1904,  chap.  76,  under 
which  the  wholesaling  of  liquors  in  local- 
option  districte  is  prohibited,  except  that  a 
manufacturer  may  sell  at  his  manufactory 
in  such  a  district,  does  not  discriminate 
against  a  nonresident  manufacturer  or  a 
wholesale  dealer,  and  is  not  repugnant  to 
any  provisions  of  the  Federal  (institution 
securing  personal  righto  of  individuals. 
Jung  Brewing  Co.  v.  Com.  30  Ky.  L.  Rep.  267, 
98  S.  W.  307. 

Section  1604  of  the  Mississippi  Code  of 
1892,  making  it  a  crime  to  act  as  agent  of 
either  the  seller  or  the  purchaser  in  effecting 
an  unlawful  sale  of  liquor  in  any  locality  in 
which  a  sale  is  prohibited,  is  not  violative 
of  the  Federal  Constitution  as  discriminat- 
ing between  a  citizen  of  the  stete  and  of  any 
other  stete,  since  it  punishes  the  act  whether 
committed  by  a  citizen  of  the  stete  or  a 
nonresident.  Hart  v.  State,  87  Miss.  171, 
112  Am.  St.  Rep.  437,  39  So.  623. 

d.  Bight  of  prohibition  as  limited  by  the 
14th  Amendment. 

Section  I,  art.  14,  Araendmente  of  the 
United  States  Constitution,  declaring  that 
no  stete  shall  deny  to  any  person  within  its 
limits  equal  protection  of  the  law,  is  not 
violated  by  the  Missouri  local-option  law  of 
1887.  Ex  parte  Swann,  96  Mo.  44,  9  S.  W. 
10. 

The  Ohio  local-option  law  is  not  unconsti- 
tutional, and  does  not  deny  to  a  retell  liquor 
dealer  the  equal  protection  of  the  law  under 
the  Constitution,  because  it  excepte  from  its 
operation  druggiste,  manufacturers,  persons 
who  give  away  liquors  in  their  private  dwell- 
ings, and  railway  corporations  dispensing 
liquors  in  dining  and  buffet  cars.  Ohio  ex 
rel.  Lloyd  v.  Dollison,  194  U.  S.  446,  48  L. 
ed.  1062,  24  Sup.  Ct.  Rep.  703,  Affirming  68 
Ohio  St.  688,  70  N.  E.  1131. 

A  city  ordinance  prohibiting  the  keeping 
of  any  place  for  selling  or  giving  away  liq- 
uors is  not  repugnant  to  the  I4th  Amend- 
ment of  the  Federal  Constitution,  as  the 
right  to  sell  intoxicating  liquors  is  not  one 
of  the  privileges  or  immunities  of  citizens 
forbidden  to  be  abridged  by  the  same.    Ex 
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•  wielded  by  the  probate  judge.  Properly 
speaking,  this  is  true.  But,  because  the  mat- 
ter was  not  pressed  until  the  case  had  once 
been  decided  in  favor  of  the  state,  and  had 
been  assigned  for  reargument  upon  the 
constitutional  question  only,  and  because 
other  cases  are  now  awaiting  determination, 
which  the  decision  in  this  one  is  intended  to 
control,  in  which  the  objection  now  inter- 
posed could  not  be  urged,  the  merits  of  the 
controversy  will  be  investigated. 

The  claim  of  the  defendant  that  the  stat- 
ute is  void  because  it  delegates  a  power 
which,  under  the  section  of  the  Bill  of 
Rights  quoted,  can  be  exercised  only  by 
the  legislature,  is  untenable.  That  section 
relates  to  political  powers  and  privileges, 
and  not  to  property  rights  or  interests,  or 


to  the  conduct  of  any  ordinary  business  or 
calling.  The  reference  to  it,  made  in  the 
case  of  Re  Lowe,  64  Kan.  767,  763,  27  L.R.A. 
545,  39  Pac.  710,  cited  by  appellant,  was 
inapt.  The  proposition  advanced  was  ex- 
amined with  care  and  discussed  at  length  in 
the  case  of  Atchison  Street  R.  Co.  v.  Mis- 
souri P.  R.  Co.  31  Kan.  661,  3  Pac.  284,  and 
the  correct  conclusion  reached,  as  stated 
above.  The  main  question,  therefore,  of  the 
extent  of  the  power  of  the  legislature  over 
traffic  in  intoxicating  liquors  within  the 
borders  of  the  state,  and  of  the  rightfulness 
of  the  display  of  power  embodied  in  the  stat- 
utes quoted,  immediately  confronts  the 
court. 

The  commodity  in  controversy  is  intoxi- 
cating liquor.    It  is  not  com  or  rye  or  hope 


parte  Campbell,  74  Cal.  20,  5  Am.  St.  Rep. 
418,  15  Pac.  318. 

The  Kansas  statute  of  1899,  ^  2522,  pro- 
hibiting the  sale  of  intoxicating  liquors  or 
beverages  except  by  druggists  for  medical 
and  other  specified  purposes,  does  not  violate 
the  prohibition  in  the  I4th  Amendment  of  the 
Federal  Constitution  relating  to  the  privi- 
leges and  immunities  of  citizens,  as  the  right 
to  sell  liquor  is  not  a  privilege  of  citizen- 
ship. State  T.  Lindgrove,  1  Kan.  App.  SI,  41 
Pac.  688. 

The  Georgia  local-option  law  went  into 
effect  in  Fulton  county,  where  the  city  of 
Atlanta  is  situate,  by  the  result  of  a  popu- 
lar vote,  and,  while  that  act  was  in  force, 
the  city  of  Atlanta  adopted  an  ordinance 
prohibiting  the  keeping  for  sale  in  any  store 
or  other  place  spirituous  or  malt  liquors 
under  penalties  provided,  and  the  defendant 
was  convicted  under  this  ordinance.  Such 
ordinance  is  not  unconstitutional  in  that 
it  deprives  any  person  of  life,  liberty,  or 
property  without  due  process  of  law,  as  is 
forbidden  by  the  1 4th  Amendment  of  the 
Federal  Constitution.  Menken  v.  Atlanta, 
78  Ga.  668,  2  S.  E.  559. 

The  Iowa  prohibitory  law,  which  pre- 
scribes the  remedy  of  injunction  for  its  vio- 
lation and  the  punishment  of  those  commit- 
ting contempts  by  its  disobedience,  is  not 
unconstitutional  because  it  punishes  con- 
tempt by  imprisonment,  nor  because  of  ex- 
cessive fines,  nor  because  it  is  in  conflict 
with  the  14th  Amendment.  Martin  v.  Blatt- 
ner,  68  Iowa,  286,  25  N.  W.  131,  27  N.  W. 
244. 

The  Iowa  statute,  which  prohibits  the 
sale  of  liquor,  is  not  unconstitutional  in 
that  it  takes  property  without  due  process 
of  law,  and  reduces  the  value  of  property 
erected  before  the  enactment  of  such  law, 
in  cases  where  the  property  was  owned  and 
used  for  the  manufacture  and  sale  of  liquors 
declared  by  said  law  to  be  intoxicating.  The 
validity  of  the  prohibitory  law,  as  depreciat- 
ing brewing  property  and  so  taking  it  with- 
out due  process  of  law,  is  settled  by  the 
United  States  Supreme  Court  decision  in 
Mugler  V.  Kansas.  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273,  and  is  no  longer  a 
15  L.R.A.(N.S.) 


debatable  question.  Kaufman  v.  Dostal,  73 
Iowa,  691,  36  N.  W.  643;  Dickinson  v.Heeb 
Brewing  Co.  73  Iowa,  705,  36  N.  W.  651; 
Drake  v.  Kaiser,  73  Iowa,  703,  36  N.  W. 
652;  Drake  v.  Jordan,  73  Iowa,  707,  36 
N.  W.  653. 

A  provision  of  the  Kansas  state  Constitu- 
tion as  amended  in  188U,  and  the  statute 
thereafter  enacted,  which  prohibits  the  man- 
ufacture and  sale  of  intoxicating  liquors 
except  for  specified  purposes,  are  not  repug- 
nant to  the  14th  Amendment  of  the  United 
States  Constitution,  or  any  other  provision 
thereof.  Constitutional  Prohibitory  Amend- 
ment, 24  Kan.  700. 

Me.  Rev.  Stat.  chap.  29,  S  40,  and  chap. 
22,  §§  1,  2,  regulating  and  prohibiting  the 
sale  of  intoxicating  liquors,  and  declaring 
certain  li<^uor8  to  be  intoxicating  irrespec- 
tive of  their  real  intoxicating  character,  and 
as  defined  in  such  statutes,  are  a  proper  ex- 
ercise of  the  police  power,  and  are  not  in 
violation  of  the  14th  Amendment  of  the 
United  States  Constitution.  State  v.  Fred- 
erickson,  101  Me.  37,  6  I,.R.A.(N.S.)  186, 
115  Am.  St.  Rep.  295,  63  Atl.  535. 

The  Michiran  act  of  February  12,  1853, 
prohibiting  the  sale  of  intoxicating  liquors, 
does  not  offend  the  provisions  of  the  Federal 
Constitution  relating  to  the  taking  of  pri- 
vate property  without  just  compensation 
therefor.  In  the  exercise  of  its  police  pow«r, 
a  state  may  prohibit  under  penalties  the  ex- 
ercise of  any  trade  or  employment  found 
hazardous  or  injurious  to  its  citizens,  and 
which  is  destructive  of  the  best  interest  jf 
society,  without  providing  compensation  to 
those  upon  whom  such  prohibition  tails. 
People  V.  Hawley,  3  Mich.  330. 

Tlie  Michigan  act  of  March  17,  1877,  mak- 
ing it  unlawful  to  maintain  a  place  in  which 
liquors  are  sold  within  1  mile  of  a  soldiers' 
home,  does  not  violate  the  provision  con- 
tained in  the  14th  Amendment,  declaring 
that  no  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States. 
Whitnev  v.  Grand  Rapids  Twp.  71  Mich. 
234,  39  N.  W.  40. 

And  the  14th  Amendment  of  the  United 
States  Constitution  is  not  violated  by  a  law 
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or  grapes,  or  any  other  product  wbosr.  culti- 
vation and  use  ministers  to  the  normal  and 
necessary  wants  of  mankind;  nor  is  it  any 
solvent,  preservative,  essence,  tincture,  chem- 
ical, drug,  or  compound  used  in  the  arts  or 
sciences,  which  does  not  possess  the  char- 
acter and  quality  of  intoxicating  liquor.  But 
the  article  is  one  whose  use,  even  moder- 
ately, is  taken  into  account  by  actuaries  of 
insurance  companies,  and  which  bars  em- 
ployment in  classes  of  service  involving 
prudent  and  careful  conduct, — an  article 
conceded  to  be  fraught  with  such  contagious 
peril  to  society  that  it  occupies  a  different 
status  before  the  courts  and  the  legislatures 
from  other  kinds  of  property,  and  places 
traffic  in  it  upon  a  different  plane  from  other 
kinds  of  business.     There  is  therefore  no 


question  in  this  case  of  the  power  of  the 
legislature  to  say  generally  what  beverages 
men  shall  drink,  or  what  they  shall  eat  or 
wear,  or  when  they  shall  rise  or  retire.  The 
discussion  must  deal  solely  with  a  distinct 
article  of  trade,  which  already  has  earned  a 
certain  measure  of  reproach  among  civilized 
peoples.  "It  is  urged  ttiat,  as  the  liquors 
are  used  as  a  beverage,  and  the  injury  fol- 
lowing them,  if  taken  in  excess,  is  voluntari- 
ly inflicted,  and  is  confined  to  the  party  of- 
fending, their  sale  should  be  without  re- 
strictions, the  contention  being  that  what  a 
man  shall  drink,  equally  with  what  he  shall 
eat,  is  not  proper  matter  for  legislation. 
There  is  in  this  position  an  assumption  of  a 
fact  which  does  not  exist, — that,  when  the 
liquors  are  taken  in  excess,  the  injuries  are 


which  makes  it  a  penal  offense  to  keep  a 
saloon  and  sell  liquors  within  a  certain  dis- 
tance of  any  public  schoolhouse  in  a  speci- 
fied county.  White  v.  Bracelin,  144  Mich. 
332,  107  N.  W.  1055. 

Ohio  Rev.  Stat,  f  4364-20b,  allowing  man- 
ufacturers of  intoxicating  liquors  to  sell  at 
wholesale  to  dealers  outside  of  a  municipal- 
ity which  has  determined  by  vote  of  the 
electors  to  prohibit  the  sale  of  such  liquors 
as  a  beverage  within  its  limits,  is  not  in 
contravention  of  the  14th  Amendment  of 
the  Federal  Constitution,  as  discriminating 
between  parties  who  live  within  and  without 
such  municipality,  and  between  manufactur- 
ers and  dealers.  Lloyd  v.  Dollisin,  23  Ohio 
C.  C.  571. 

The  Revised  Statutes  of  the  state  of  Texas, 
art.  3385,  provides  that  the  adoption  of  pro- 
hibition in  a  local  district  shall  not  pro- 
hibit the  sale  of  liquors  as  a  medicine  in 
cases  of  accident  or  sickness  and  on  a  phy- 
sician's prescription  and  certificate  in  pre- 
scribed form,  "provided  that  a  physician 
who  does  not  follow  the  profession  of  medi- 
cine as  his  principal  and  usual  calling  shall 
not  be  authorized  to  give  the  prescription 
provided  for  in  this  article."  Such  a  pro- 
vision is  in  violation  of  that  clause  of  the 
14th  Amendment  of  the  Federal  Constitu- 
tion guaranteeing  equal  protection  of  the 
laws  to  every  person  within  the  jurisdiction 
of  a  state,  and  void  as  applied  to  a  physician 
who  is  a  citizen  of  the  United  States  and 
regularly  engaged  in  the  practice  of  his  pro- 
fession, but  who  for  the  time  being  is  also 
engaged  in  another  lawful  business  which 
constitutes  his  principal  calling.  Busch  v. 
Webb,  122  Fed.  068. 

The  Texas  local-option  law  (Rev.  Stat. 
189S,  title  69),  and  the  Penal  Code,  art. 
402,  prescribing  a  penalty  against  anyone 
who  shall  sell  intoxicating  liquors  in  any 
county,  justice's  precinct,  city,  or  town  in 
which  the  sale  of  intoxicating  liquors  had 
been  prohibited,  do  not  violate  the  provi- 
sions concerning  the  abridgments  of  the 
privileges  and  immunities  of  United  States 
citizens,  contained  in  the  Federal  Constitu- 
tion, and  such  law  is  not  unconstitutional 
as  denying  to  citizens  equal  protection  of 
15  L.R.A.(NJS.) 


the  laws,  or  as  depriving  them  of  property 
without  due  process  of  law.  Rippey  v.  btate 
(Tex.  Grim.  App.)  73  S.  W.  16. 

The  South  Carolina  dispensary  act  of  1893, 
prohibiting  the  sale  of  liquors  by  private 
individuals,  and  which  provides  that  such 
sale  be  made  by  the  state,  and  declares  that 
all  such  liquors,  except  when  bought  from 
an  officer  of  the  state  authorized  to  sell  the 
same,  shall  be  contraband  and  subject  to  sei- 
zure wherever  found,  and  the  sale  of  the 
same  is  against  the  morals,  good  health, 
and  safety  of  the  state,  does  not  take  away 
property  without  due  process  of  law.  State 
ex  rel.  George  v.  Aiken,  42  S.  0.  222,  26 
L.R.A.  345,  20  8.  E.  221,  Overruling  Mc- 
CuUough  V.  Brown,  41  S.  C.  220,  23  L.R.A. 
410,  19  S.  E.  458. 

The  sale  of  intoxicating  liquor  at  retail 
is  not  a  privilege  nor  immunity  of  citizen- 
ship protected  by  the  14th  Amendment  of 
the  Federal  Constitution,  and  such  sale  may 
be  entirely  prohibited  or  regulated  in  the 
discretion  of  the  state.  Hoboken  v.  Good- 
man, 68  N.  J.  L.  217,  51  Atl.  1092.  See 
also  similar  decisions:  State  v.  Brennaa,  8 
8.  D.  384,  50  N.  W.  625;  State  v.  Hodgson, 
66  Vt.  134,  28  Atl.  1089;  Danville  v.  Hateh- 
er,  101  Va.  523,  44  S.  E.  723;  Kansas  v. 
Bradley,  26  Fed.  289. 

The  prohibitory  liquor  law  of  Tennessee 
known  as  the  "four-mile  law,"  prohibiting 
the  sale  of  intoxicants  within  4  miles  of 
institutions  of  learning  does  not  violate  any 
of  the  provisions  of  the  1 4th  Amendment 
of  the  United  States  Constitution.  Webster 
V.  State,  110  Tenn.  491,  82  S.  W.  179. 

Chapter  248  of  the  Virginia  acts  of 
1885-86,  page  258,  providing  for  the 
submission  of  the  question  of  liquor 
license  to  a  popular  vote,  and  prohib- 
iting the  sale  of  intoxicating  liquors  with- 
in any  district  voting  against  license,  in  the 
absence  of  proof  that  the  liquor  sold  con- 
trary to  ite  provisions  was  the  property  of 
defendant  at  the  time  of  the  passage  of  the 
act,  is  not  repugnant  to  that  provision  of 
the  United  States  Constitution  which  for- 
bids the  enactment  of  laws  which  violate 
the  privileges  and  immunities  of  citizens  of 
the   United    Stetes,    and   declares    that   im 
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eonflned  to  the  party  offending.  The  injury, 
it  is  true,  first  falls  upon  him  in  liis  health, 
which  the  habit  undermines;  in  his  morals, 
which  it  weakens;  and  in  the  self-abase- 
ment which  it  creates.  But,  as  it  leads  to 
neglect  of  business  and  waste  of  property 
and  general  demoralization,  it  affects  those 
who  are  immediately  connected  with  and  de- 
pendent upon  him.  By  the  general  concur- 
rence of  opinion  of  every  civilized  and  Chris- 
tian community,  there  are  few  sources  of 
crime  and  misery  to  society  equal  to  the 
dramshop,  where  intoxicating  liquors,  in 
small  quantities,  to  be  drunk  at  the  time, 
are  sold  indiscriminately  to  all  parties  ap- 
plying. The  statistics  of  every  state  show 
a  greater  amount  of  crime  and  misery  at- 
tributable to  the  use  of  ardent  spirits  ob- 


tained at  these  retail  liquor  saloons  than 
to  any  other  source."  Crowley  v.  Christen- 
sen,  137  U.  S.  86,  90,  84  L.  ed.  620,  623,  11 
Sup.  Ct  Rep.  13. 

It  is  true  that  intoxicating  liquors  may  be 
devoted  to  sacramental,  medical,  scientific,  and 
mechanical  uses,  all  conducive  to  the  wd- 
fare  of  society.  But  this  fact  does  not  re- 
move the  stigma  which  has  been  fixed  up(» 
them.  Intoxicating  liquor  is  intoxicating 
liquor  still,  whether  it  be  employed  be- 
fore the  altar,  at  the  bedside,  in  the  lab- 
oratory, in  the  manufactory,  or  in  the  sa- 
loon. It  is  still  the  prolific  source  of  dis- 
ease, misery,  pauperism,  vice,  and  crime.  Iti 
power  to  weaken,  corrupt,  debauch,  and  slay 
human  character  and  human  life  is  not  de- 
stroyed or  impaired  because  it  may  be  Bus- 


man shall  be  deprived  of  his  property  with- 
out due  process  of  law.  Savage  v.  Com. 
84  Va.  619,  S  S.  E.  666. 

In  the  Vermont  act  of  1902,  No.  90,  pro- 
hibiting the  sale  of  intoxicating  liquors  ex- 
cept as  authorized  therein,  the  provision  in 
{  21  which  permits  sales  by  the  barrel  by 
farmers  that  raise  sufficient  apples  to  make 
cider  which  they  sell,  if  it  is  not  drunk  on 
the  premises,  and  the  provision  as  to  sale 
by  the  makers  of  native  wine  manufactured 
in  the  state  and  not  to  be  drunk  on  the 
premises,  are  unconstitutional  as  a  discrim- 
ination against  the  products  of  other  states 
contrary  to  the  14th  Amendment;  but  this 
unlawful  discrimination  is  not  such  an  es- 
sential part  of  the  act  as  to  vitiate  it  alto- 
gether, and  the  prohibition  and  exception 
should  be  taken  together  as  one  provision, 
which  is  then  held  to  mean  that  all  sales  of 
wine  and  cider  by  the  barrel,  when  not  to 
be  drunk  on  the  premises,  are  unrestricted 
by  the  act  State  v.  Hazelton,  78  Vt.  467, 
63  Atl.  306. 

But  in  State  v.  Scampini,  77  Vt.  92,  59 
Atl.  201,  it  had  been  held  that  that  part  of 
{  21  of  the  Vermont  act  of  1902,  (  90, 
which  excepts  from  the  provisions  of  the  act 
sales  by  the  barrel,  of  cider  manufactured 
in  the  state,  by  manufacturers,  and  sales  by 
the  barrel  by  farmers  who  raise  apples  to 
make  cider  which  they  sell,  if  it  is  not 
drunk  on  the  premises,  and  sales  by  the 
makers  thereof  of  native  wines  manufactured 
in  the  state  and  not  to  be  drunk  on  the 
premises,  is,  so  far  as  it  discriminates  in 
favor  of  farmers  and  manufacturers  of  na- 
tive wines  and  cider,  a  denial  of  equal  pro- 
tection of  the  law  guaranteed  by  the  14th 
Amendment. 

The  right  to  sell  intoxicating  liquors  is 
not  one  of  the  rights  growing  out  of  citizen- 
ship of  the  United  States,  and  a  law  pro- 
hibiting the  sale  of  intoxicating  liquors  is 
not  violative  of  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States  which 
the  I4th  Amendment  declares  shall  not  be 
abridged  by  the  state.  Bartemeyer  v.  Iowa, 
18  Wall.  129,  21  L.  ed.  929. 

But,  if  a  case  should  be  presented  in 
which  a  person  owned  liquor  at  the  time  a 
15  L.R.A.(N.S.) 


state  law  was  enacted  absolutely  prohib- 
iting the  sale  of  it,  it  would  be  a  grave 
question  whether  such  a  law  would  not  be 
inconsistent  with  the  provision  of  the  con- 
stitutional amendment  which  forbids  the 
state  to  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law. 
Ibid. 

A  provision  of  the  Massachusetts  state 
Constitution,  or  a  statute  of  that  state, 
which  prohibits  the  manufacture  and  sale 
of  intoxicating  liquors  except  for  certain 
specified  purposes,  is  a  measure  of  police  r»- 
ulation,  and  does  not  conflict  with  the  I4ui 
Amendment  of  the  United  States  Constitu- 
tion, or  any  clause  thereof.  Boston  Beer  Co. 
V.  Massachusetts,  97  U.  S.  25,  24  L.  ed. 
989. 

The  act  of  state  of  Kansas  of  February  19, 
1881,  and  its  amendments,  which  prohibit 
the  manufacture  and  sale  of  intoxicating 
liquors  within  that  state  except  for  medical, 
mechanical,  and  scientific  purposes,  do  not 
deprive  its  citizens  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  in  a  case 
where  such  person  has  been  engaged  in  the 
business  of  brewing  beer  prior  to  the  enact- 
ment of  such  act,  and  is  the  owner  of  prop- 
erty adapted  specially  to  such  business,  and 
which  would  be  materially  diminished  in  its 
value  by  the  enforcement  of  such  act.  Nei- 
ther does  said  act  violate  that  other  provi- 
sion of  the  14th  Amendment  forbidding  any 
state  from  making  or  enforcing  laws  abridg- 
ing the  immunities  and  privileges  of  a  citi- 
zen of  the  United  States.  Mugler  v.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep. 
273.  See  also  Eilenbecker  v.  District  Court, 
134  U.  S.  31,  33  L.  ed.  801,  10  Sup.  Ct.  Rep. 
424. 

And  the  same  ruling  was  made  upon  a 
similar  law  of  Iowa.  Kidd  v.  Pearson,  128 
U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com.  Rep. 
232,  9  Sup.  Ct.  Rep.  6. 

In  Crowley  v.  Christensen,  137  U.  S.  86, 
34  L.  ed.  620,  II  Sup.  Ct.  Rep.  13,  the  Su- 
preme Court  of  the  United  States  says: 
llie  Constitution  of  the  state  of  California 
vests  in  the  municipality  of  the  city  and 
county  of  San  Francisco  the  right  to  make 
all  such  local  police  and  sanitary  and  other 
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eeptible  of  some  innocent  uses,  or  may  be 
used  with  propriety  on  some  occasions.  The 
health,  morals,  peace,  and  safety  of  the  com- 
munity at  large  are  still  threatened,  and, 
under  the  form  of  government  established 
for  this  state,  and  for  the  Union  of  states  of 
which  it  is  a  member,  those  are  special  sub- 
jects of  local  legislative  cognizance. 

Both  for  his  own  good  and  for  the  good  of 
the  state,  the  will  of  the  individual  should 
be  allowed  the  widest  possible  latitude.  But 
he  cannot  be  left  to  define  his  own  sphere  of 
liberty  in  all  cases.  While  he  cannot  be 
subjected  to  the  arbitrary  and  despotic  do- 
minion of  others,  absolute  autonomy  is  but 
a  synonym  for  anarchy.  Therefore  the  state 
must  of  necessity  at  times  interfere.  Such 
interference  may  extend  to  the  taking  of 


life  itself.  "He  may  be  compelled,  by 
force,  if  need  be,  against  his  will,  and  with- 
out regard  to  hia  personal  wishes  or  his  pe- 
cuniary interests,  or  even  his  religious  or 
political  convictions,  to  take  his  place  in  the 
ranks  of  the  army  of  his  country,  and  risk 
the  chance  of  being  shot  down  in  its  de- 
fense." •  Jacobson  v.  Massachusetts,  197  U. 
S.  II,  49  L.  ed.  643,  25  Sup.  Ct.  Rep.  358, 
362.  Nothing  is  more  sacred  than  the  right 
of  the  individual  to  the  care  of  his  own  body 
and  the  preservation  of  his  own  health.  To 
many  persons  the  injecting  of  vaccine  virus 
into  the  flesh  and  blood  is  utterly  loath- 
some, and  should  be  repelled  as  an  assault 
of  the  most  abhorrent  and  abominated  kind; 
yet,  in  the  interest  of  the  public  health, 
submission  to  it  may  be  enforced  by  crim- 


regulations  as  are  not  in  conflict  with  the 
general  laws  of  the  state.  The  city  had  en- 
acted an  ordinance  relating  to  the  prohibi- 
tion of  the  sale  of  liquors  and  the  license 
of  sale  in  certain  cases.  The  supreme  court 
of  that  state  has  held  such  ordinance  valid. 
That  decision  will  be  followed  by  this  court 
unless  in  conflict  with  the  United  States 
Constitution  or  laws.  It  is  claimed  that 
the  right  to  sell  liquors  is  an  inherent  one 
belonging  to  a  citizen;  but  such  is  not  the 
case.  The  right  to  sell  intoxicating  liquors 
is  not  a  privily  or  right  inherent  m  a 
citizen  of  the  United  Suites  or  the  state, 
and  hence  may  be  properly  prohibited  by 
the  state  as  within  its  police  power,  as  it 
is  a  business  attended  with  danger  to  the 
community. 

"The  Georgia  local-option  law"  is  not  un- 
constitutional in  that  it  deprives  any  per- 
son of  property.  "Ko thing  is  better  settled 
by  a  large  number  of  decisions  of  the  Su- 
preme Court  of  the  United  States  than  that 
such  losses  and  such  damages  are  not  a  good 
objection  to  a  law."  Weil  v.  Calhoun,  26 
Fed.  865. 

An  ordinance  prohibiting  the  sale  of 
liquor  under  the  Dow  law  of  Ohio  is  only  a 
police  regulation  in  the  interest  of  public 
morals  and  for  the  common  good,  and  does 
not  violate  the  I4th  Amendment  of  the 
Federal  Constitution;  nor  does  it  deprive 
a  saloon  keeper  of  his  property  without  due 
process  of  law.  Tanner  v.  Alliance,  29  Fed. 
196. 

Where  the  state  of  Georgia,  for  the  safety 
of  its  people,  declares  that  an  occupation — 
such  as  the  sale  of  intoxicating  liquors — 
is  injurious  and  will  not  be  permitted  within 
the  state,  unless  the  declaration  is  so  un- 
reasonable as  to  be  outside  of  the  domain  of 
law,  the  occupation  so  stigmatized  ceases  to 
be  a  right,  privilege,  or  immunity  within  the 
meaning  of  the  Constitution ;  and,  when  such 
a  state  authorizes  or  prohibits  the  sale  of 
liquors  on  such  terms  as  it  thinks  proper, 
the  courts  of  the  United  States  will  not  in- 
terfere in  the  exercise  of  the  police  power  of 
the  state.    Re  Hoover,  30  Fed.  51. 

The  South  Carolina  act  of  1892,  known  as 
the  "dispensary  act,"  which  prohibits  the 
manufacture  and  sale  of  intoxicating  liquors 
16  L.R.A.(K.S.) 


as  a  beverage  within  the  state,  except  as 
therein  provided,  is  not  within  the  protec- 
tion of  the  14tli  Amendment  forbidding  any 
slate  to  discriminate  against  the  citizenn 
of  any  other  state  of  the  United  States;  the 
right  to  sell  intoxicating  liquors  is  not  a 
right  inherent  in  a  citizen,  and  is  not  one  of 
the  privileges  of  American  citizenship.  The 
enactment  of  the  act  is  within  the  police 
power  of  the  state.  Cantini  v.  Tillman,  64 
Fed.  969. 

The  sale  or  manufacture  of  intoxicating 
liquors  is  not  a  matter  of  right,  but  is  sub- 
ject to  regulation  or  prohibition  by  the 
legislature  of  the  state,  and  the  enactment  of 
a  prohibitory  statute  is  not  in  contravention 
of  the  United  States  Constitution  as  to  a 
dealer  or  manufacturer,  on  the  ground  that 
it  deprives  him  of  his  property  without  due 
process  of  law.  Busch  v.  Webb,  122  Fed. 
665. 

The  defendant,  in  1870-74  erected  a  brew- 
ery in  Kansas,  which  was  of  the  value  of 
$50,000  and  upwards  for  the  purposes  of 
that  business,  and  for  any  other  purpose 
not  to  exceed  $5,000.  At  the  time  of  such 
erection  and  up  to  1880,  the  manufacture 
of  beer  might  be  legally  carried  on,  but  in 
that  year  the  constitutional  amendment  of 
the  Kansas  Constitution  was  adopted  pro- 
hibiting the  manufacture  of  beer  except  for 
certain  purposes,  and  in  the  years  1881  and 
1885  laws  were  enacted  in  Kansas  to  carry 
such  prohibition  into  effect.  Under  sudb 
laws,  it  was  necessary  to  have  a  permit  to 
manufacture  for  such  excepted  purposes, 
and  a  permit  was  refused  the  defendant 
So  far  as  the  Constitution  and  laws  passed 
in  pursuance  thereof  deprived  defendant  of 
the  use  of  his  property  acquired  prior  to 
the  adoption  of  the  amendment  without 
compensation,  the  same  wab  without  due 
process  of  law  within  the  meaning  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  and,  for  that  reason,  void. 
State  V.  Walruff,  26  Fed.  178. 

«.  ProMtHion  as  Umited  by  the  Vnitei 
States  Constitution  generaUy  and  by 
other  atnendments  than  the  14th. 

The  Delaware  act  of  1856,  prohibiting  tlM 

Digitized  by  VjOOyiC 


9S« 


KANSAS  SUPREME  COURT. 


Oct., 


Inal  penaltiea.  "But  the  liberty  secured  by 
the  Constitution  of  the  United  States  to 
eveiy  person  within  its  jurisdiction  does 
not  import  an  absolute  right  in  each  person 
to  be,  at  all  times  and  in  all  circumstances, 
wholly  freed  from  restraint.  There  are 
manifold  restraints  to  which  every  person  is 
necessarily  subject  for  the  common  good. 
On  any  other  basis  organized  society  could 
not  exist  with  safety  to  its  members.  So- 
ciety based  on  the  rule  that  each  one  is  a 
law  unto  himself  would  soon  be  confronted 
with  disorder  and  anarchy.  Real  liberty  for 
all  could  not  exist  under  the  operation  of  a 
principle  which  recognizes  the  right  of  each 
individual  person  to  use  his  own,  whether  in 
respect  of  his  person  or  his  property,  regard- 
less of  the  injury  that  may  be  done  to  oth- 


ers. This  court  has  more  than  once  recog- 
nized it  as  a  fundamental  principle  that 
'persons  and  property  are  subjected  to  all 
kinds  of  restraints  and  burdens  in  order  to 
secure  the  general  comfort,  health,  and 
prosperity  of  the  state,  of  the  perfect  right 
of  the  legislature  to  do  which  no  question 
ever  was  or  upon  acknowledged  general  prin.- 
ciples  ever  can  be  made,  so  far  as  natural 
persons  are  concerned.'  Hannibal  &  St.  J. 
R.  Co.  v.  Husen,  96  U.  S.  465,  471,  24  Ll  ed. 
527,  630;  Missouri,  K.  k  T.  R.  Co.  v.  Haber, 
169  U.  S.  613,  628,  629,  42  L.  ed.  878-S84. 
18  Sup.  Ct.  488;  Thorpe  v.  Rutland  ft  B.  R. 
Co.  27  Vt.  140,  148,  62  Am.  Dec.  626. 
In  Crowley  v.  Christensen,  137  U.  S.  86,  89, 
34  L.  ed.  620,  621,  II  Sup.  Ct.  Rep.  13,  we 
said:    'The  possession  and  enjoyment  of  all 


sale  of  intoxicating  liquors  as  a  beverage, 
except  for  any  other  purpose  than  mechani- 
cal, chemical,  and  medicinal,  and  pure  wines 
for  sacramental  use,  and  saving  the  rights 
of  the  importer  of  foreign  liquors  under  the 
Constitution  of  the  United  States,  does  not 
violate  the  6th  Amendment  of  that  Consti- 
tution, which  forbids  the  taking  of  private 
properly  without  due  process  of  law,  and 
the  taking  for  public  use  of  the  same  with- 
out just  compensation.  State  v.  Allmond,  2 
Houst.  (Del.)  612. 

A  Kansas  statute  prohibiting  the  sale 
of  intoxicating  liquors  is  not  invalid  under 
any  of  the  provisions  of  the  United  States 
Constitution.  State  ex  rel.  Johnston  v.  Fos- 
ter, 32  Kan.  14,  3  Pac.  534.  So,  also,  as 
to  the  Massachusetts  statute.  ( Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  L.  ed. 
980)  ;  and  also  as  to  the  New  York  statute, 
April  9,  1855  (People  v.  Quant,  2  Park. 
Crim.  Rep.  410). 

It  was  decided  in  a  case  arising  under  the 
laws  of  North  Dakota  (chap.  189,  Laws  of 
1907),  that  the  power  of  Congress  to  tax  a 
btifriness  or  occupation,  drJegated  to  it  by 
the  United  States  Constitution,  and  the  pre- 
scribing by  it  of  regulations  to  aid  the  gov- 
ernment in  the  collection  of  such  tax,  do 
not  prevent  the  states,  through  the  police 
power,  from  regulating,  or  entirely  prohib- 
iting, such  business  or  occupation,  although 
the  effect  thereof  might  be  to  cut  off  or  de- 
crease such  revenue  to  the  government. 
State  ex  rel.  Flaherty  v.  Hanson  (N.  D.)  113, 
N.  W.  371. 

Chapter  73  of  the  Revised  Statutes  of 
Rhode  Island  is  not  unconstitutional  in  that 
it  conflicts  with  the  5th  or  6th  Amendment 
of  the  United  States  Constitution  securing 
to  the  accused  in  a  criminal  prosecution 
what  are  commbnly  known  as  the  rights 
of  trial."  State  v.  Paul,  6  R.  I.  185,  Fol- 
lowed in  State  v.  Keeran,   R.  I.  497. 

A  state  statute  prohibiting  the  traflSc  in 
intoxicating  liquors  is  not  invalid  under 
Amendments  4  and  6  of  the  United  States 
Constitution,  relating  to  unreasonable 
searches  and  seizures,  and  to  rights  of  trial, 
as  those  amendments  are  not  a  limitation 
upon  the  state,  but  exclusively  upon  the 
15  L.R.A.(N.S.) 


Federal  power.  State  v.  Brennan,  2  S.  D. 
384,  50  N.  W.  625. 

Vt.  Gen.  Stat.  chap.  94,  {  18,  forbidding 
the  manufacture  of  cider  and  brandy  for 
one's  own  use  and  its  sale  after  its  manufac- 
ture, does  not  offend  any  of  the  proviaiona 
of  the  Federal  Constitution.  State  v.  Lovell, 
47  Vt.  493. 

A  Vermont  law  prohibiting  the  sale  of 
liquors,  containing  provisions  against  illegal 
sales  applying  alike  to  all  persons,  does  not 
offend  the  8th  Amendment  of  the  TTnited 
States  Constitution,  relating  to  cruel  and 
unusual  punishments,  by  reason  of  the  pun- 
ishment prescribed  in  such  law,  as  that  pro- 
vision of  the  Constitution  applies  only  to 
punishment  of  offenses  under  United  States 
statute.  State  v.  Hodgson,  66  Vt.  134,  28 
Atl.  1089. 

A  state  may  lawfully  absolutely  prohibit 
the  manufacture  and  sale  of  intoxicating 
liquors.  "In  Bartemeyer  v.  Iowa,  18  Wall. 
129,  21  L.  ed.  929,  it  was  decided  that  a 
state  law  prohibiting  the  manufacture  and 
sale  of  intoxicating  liquors  [as  a  beverage] 
was  not  repugnant  to  the  Constitution  of 
the  United  States.  Thip  was  reaflirmed  in 
Boston  Beer  Co.  v.  Massachusetts,  supra, 
and  that  question  is  now  no  longer  open  in 
this  court."  Foster  v.  Kansas,  112  U.  8. 
201,  28  L.  ed.  629,  6  Sup.  Ct  Rep.  8, 
97. 

And  later,  in  a  well-known  case,  the  Unit- 
ed States  Supreme  Court  said  in  its  opin- 
ion: "State  legislation  which  prohibits  the 
manufacture  of  spirituous,  malt,  vinous,  fer- 
mented, or  other  intoxicating  liquors  within 
the  limits  of  the  state,  to  be  there  sold 
or  bartered  for  general  use  as  a  beverage, 
does  not  necessarily  infringe  any  right, 
privilege,  or  immunity  secured  by  the  Con- 
stitution of  the  United  States,  or  by  the 
amendments  thereto."  Mugler  v.  Kansas, 
123  U.  S.  669,  31  L.  ed.  209,  8  Sup.  Ct. 
Rep.  273. 

A  prohibitory  statute  of  Iowa  provided 
an  injunction  order  as  a  remedy  for  viola- 
tion thereof,  and  further  provided  fbr 
the  punishment  of  a  person  violating  said 
order  as  for  a  contempt;  and  in  such  a 
case     neither     art.     3     of     the     United 
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rights  are  subject  to  such  reasonable  condi- 
tions as  may  be  deemed  by  the  governing 
authority  of  the  country  essential  to  the 
safety,  health,  peace,  good  order,  and  mor- 
als of  the  community.  Even  liberty  itself, 
the  greatest  of  all  rights,  is  not  unrestricted 
license  to  act  according  to  one's  own  will. 
It  is  only  freedom  from  restraint  under  con- 
ditions essential  to  the  equal  enjoyment  of 
the  same  right  by  others.  It  is,  then,  liberty 
regulated  by  law.' "  Jacobson  t.  Massa- 
chusetts, supra,  decided  February  20,  1905. 
The  manufacture  and  sale  of  property  in 
itself  wholesome  and  harmless  may  be  en- 
tirely prohibited  merely  to  prevent  decep- 
tion and  fraud.  "Moreover,  concede,  for  the 
sake  of  argument  only,  that,  even  although 
a  particular  exertion  of  power  by  Congress 


was  not  restrained  by  any  express  limita- 
tion of  the  Constitution,  if,  by  the  perverted 
exercise  of  such  power,  so  great  an  abuse  was 
manifested  as  to  destroy  fundamental  rights 
which  no  free  government  could  consistently 
violate,  that  it  would  be  the  duty  of  the 
judiciary  to  hold  such  acts  to  be  void  upon 
the  assumption  that  the  Constitution,  by 
necessary  implication,  forbade  them.  Such 
concession,  however,  is  not  controlling  in 
this  case.  This  follows  when  the  nature  of 
oleomargarine,  artificially  colored  to  look 
like  butter,  is  recalled.  As  we  have  said, 
it  has  been  conclusively  settled  by  this  court 
that  the  tendency  of  that  article  to  deceive 
the  public  into  buying  it  for  butter  is  such 
that  the  states  may,  in  the  exertion  of  their 
police  powers,  without  violating  the  due- 


States  Constitution  respecting  rights  of  trial 
by  jury,  nor  arts.  5  and  6  of  Amendments  to 
the  Constitution,  in  relation  to  criminal 
trials,  nor  the  8th  Amendment  to  said  Con- 
stitution, that  excessive  fines  shall  not  be 
imposed,  nor  cruel  and  inhuman  punish- 
ments inflicted,  are  offended  by  the  pro- 
visions of  such  statute.  All  of  said  clauses 
of  the  Federal  Constitution  and  its  amend- 
ments have  reference  to  powers  exercised 
by  the  United  States  government,  and  not 
to  those  by  a  state;  and  the  statute  re- 
ferred to  is  therefore  not  unconstitutional 
for  any  of  these  reasons  claimed.  Eilen- 
becker  v  District  Court,  134  U.  S.  31,  33 
L.  ed.  801,  10  Sup.  Ct.  Rep.  424. 

And  the  state  of  Kansas  may  absolutely 
prohibit  the  manufacture  or  sale  of  intox- 
icating liquors,  and  such  legislation  does 
not  offend  the  4th,  5th,  6th,  or  7th  Amend- 
ment to  the  Federal  Constitution.  "It 
seems  scarcely  necessary  at  this  late  day  to 
say  that  these  amendments  contain  no 
limitations  or  restrictions  on  the  powers 
of  a  state."  Kansas  v.  Bradley,  26  Fed. 
289. 

The  South  Carolina  act  of  1892,  known  as 
the  "dispensary  act,"  which  prohibits  the 
manufacture  and  sale  of  intoxicating  liquors 
as  a  beverage,  except  as  in  said  act  pro- 
vided, does  not  violate  the  5th  Amend- 
ment of  the  United  States  Constitution  for- 
bidding the  taking  of  property  without  due 
frocess  of  law.  Cantim  v.  Tillmai:,  54 
ed.   969. 

VI.  Right  of  prohibition  hy  municipali- 
ties and  local  authorities. 

Special  local  acts  passed  by  the  legisla- 
tures of  some  states  establish  prohibition 
in  a  particular  locality.  In  a  number  of 
states  the  local  authorities  of  municipalities, 
and  the  like,  are  vested  with  powers  of 
l^slation  extended  to  the  suppression  of 
the  liquor  traffic;  and  it  is  not  uncommon 
for  the  question  of  suppression  of  that  traf- 
fic to  be  left  by  the  legislature  to  be  set- 
tled by  the  people  of  a  local  district  for 
that  district. 

The  Alabama  act  authorizing  a  munici- 
16  LJt.A.(N.S.) 


pal  corporation  to  prohibit  the  liquor  traf- 
fic, although  the  general  law  of  the  state 
for  the  license  and  regulation  of  that  traf- 
fic is  in  force,  is  not  in  contravention  of 
art.  4,  I  50,  of  the  state  Constitution,  which 
forbids  the  legislature  from  authorizing  a 
municipal  corporation  to  pass  a  law  in- 
consistent with  the  general  laws  of  the 
state.  Ex  parte  Cowert,  02  Ala.  94,  0 
So.  225. 

Under  a  charter  giving  the  mayor  and 
aldermen  power  to  pass  all  laws  and  or- 
dinances for  the  suppression  of  oUenses 
against  "public  morality  and  decency,"  the 
authorities  have  power  to  enact  an  ordi- 
nance prohibiting  the  sale  of  spirituous 
liquors  within  the  corporation  limits.  Kx 
parte  Russell ville,  95  Ala.  19,  11  So.  18. 

An  ordinance  prohibiting  the  keeping  of 
saloons  and  other  places  in  which  intoxicat- 
ing liquors  are  sold  or  given  away,  except 
that  liquors  may  be  sold  for  medicinal, 
chemical,  and  mechanical  purposes,  is  au- 
thorized by  art.  11,  §  11,  of  the  California 
Constitution,  which  provides  that  towns 
may  enforce  within  their  limits  such  police 
regulations  as  do  not  conflict  with  the  gen- 
eral laws  of  the  state.  Ex  parte  Mogensen, 
5  Cal.  App.  596,  90  Pac.  1063. 

An  ordinance  which  prohibits  the  keeping 
of  any  place  for  the  selling  or  siving  away 
of  spirituous  liquors  does  not  offend  art.  11, 
!  11,  of  that  Constitution.  Ex  parte  Camp- 
bell, 74  Cal.  20,  5  Am.  St.  Rep.  418,  15 
Pac.  318. 

An  ordinance  prohibiting  the  sale  of 
liquor,  and  making  it  a  misdemeanor  for 
any  person  to  sell  the  same  within  the  city, 
except  a  licensed  druggist  selling  on  the 
prescription  of  a  registered  licensed  physi- 
cian, and  which  ordinance  does  not  conflict 
with  any  general  law  of  the  state,  is  valid, 
and  within  the  provisions  of  Const,  art.  11, 
§  11,  although  a  single  act  of  selling  or 
giving  away  malt  and  spirituous  liquors 
by  one  who  is  not  such  a  licensed  drug- 
gist is  so  prohibited.  Ex  parte  Fedderwitz 
(Cal.)  62  Pac.  935. 

Power  may  be  granted  to  municipal  au- 
thorities of  incorporated  towns  and  cities  in 
the  state  of  Colorado  to  licesbs,  regulate, 
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process  clause  of  the  I4th  Amendment,  abso- 
lutely prohibit  the  manufacture  of  the  ar- 
ticle." McCray  v.  United  States,  195  U.  S. 
27,  63,  49  L.  ed.  78,  99,  24  Sup.  Ct.  Rep. 
709.  "It  has  therefore  been  adjudged  that 
the  states  may  legislate  to  prevent  the 
spread  of  crime,  and  may  exclude  from  their 
limits  paupers,  convicts,  persons  likely  to 
become  a  public  charge,  and  persons  af- 
flicted with  contagious  or  infectious  diseases. 
These  and  other  like  things  having  imme- 
diate connection  with  the  health,  morals, 
and  safety  of  the  people  may  be  done  by  the 
Htates  in  the  exercise  of  the  right  of  self- 
defense.  .  .  .  The  deception  against 
which  the  statute  of  Massachusetts  is  aimed 
is  an  oiTense  against  society,  and  the  states 
are   as   competent   to  protect  their   people 


against  such  offenses  or  wrongs  as  they  are 
to  protect  them  against  crimes  or  wrongs  of 
more  serious  character.  And  this  protec- 
tion may  be  given  without  violating  any 
right  secured  by  the  National  Constitution, 
and  without  infringing  the  authority  of  the 
general  government.  A  state  enactment  for- 
bidding the  sale  of  deceitful  imitations  of 
articles  of  food  in  general  use  among  the 
people  does  not  abridge  any  privilege  secured 
to  citizenship  of  the  United  States,  nor  in 
any  just  sense  interfere  with  the  freedom  of 
commerce  among  the  several  states.  It  ia 
legislation  which  'can  be  most  advantage- 
ously exercised  by  the  states  themselves.' 
Gibbons  v.  Ogden,  9  Wheat.  I,  203,  6  L.  ed. 
23,  71."  Plumley  v.  Massachusetts,  165 
U.  S.  461,  478.  39  L.  ed.  223,  229,  6  Inters. 


or  prohibit  the  sale  of  intoxicating  liquors 
subject  to  the  general  laws  of  the  state; 
and  such  sale  may  be  prohibited  in  one 
part  of  a  town  or  city,  and  permitted  in 
another  part,  as  may  be  required  for  the 
public  welfare.  Valverde  v.  Shattuck,  10 
Ck>lo.  104,  41  Am.  St  Rep.  208,  34  Pac. 
947. 

The  general  assembly  of  Georgia  may  dele- 
gate its  power  to  pass  a  law  restricting,  or 
even  suppressing,  the  sale  of  spirituous  liq- 
uors, to  a  municipal  corporation,  to  be  exer- 
cised within  its  limits.  Perdue  v.  Ellis,  18 
Ga.  886;  Brown  v.  Social  Circle,  105  Ga. 
834,  32  S.  E.  141 ;  Tucker  v.  Moultrie,  122 
Ga.  160,  50  S.  £.  61. 

A  municipal  ordinance  imposing  a  pen- 
alty for  the  sale  of  intoxicating  liquors 
within  the  limits  of  a  municipality  is  not, 
under  the  Bill  of  Rights  contained  in  the 
Georgia  Constitution,  unconstitutional,  in 
that  no  provision  is  made  in  such  ordinance 
for  a  trial  by  jury.  Hill  v.  Dalton,  72  Ga. 
314. 

An  ordinance  of  a  municipal  corporation 
which  prohibits  the  having  or  keeping  with- 
in the  corporate  limits  for  the  purpose  of 
illegal  sale  any  spirituous,  malt,  or  intox- 
icating liquors  is  valid.  Such  sale  shows 
conclusively  that  at  least  the  liquor  sold 
was  kept  on  the  particular  occasion  for  the 
purpose  of  the  illegal  sale.  Rooney  y.  Au- 
gusta, 117  Ga.  709,  4S  S.  £.  72. 

A  municipal  corporation  has  authority, 
under  a  general  welfare  clause  in  its  char- 
ter, to  pass  an  ordinance  prohibiting  the 
keeping  of  intoxicating  liquors  for  unlawful 
sale.    Tucker  v.  Moultrie,  supra. 

It  is  purely  discretionary  with  a  city, 
where  the  legislature  has  conferred  power 
upon  it  by  ordinance  to  suppress  brothels 
where  liquors  are  sold,  or  to  re^ilate  or  li- 
cense the  same,  wholly  to  prohibit  the  sale 
or  to  license  and  regulate  the  traffic.  The 
business  of  liquor  selling  is  on  principle 
within  the  police  powers  of  the  state;  "and 
restrictions  which  may  be  rightfully  im- 
posed upon  it  might  be  obnoxious  as  an  il- 
losral  restraint  of  trade  when  applied  to 
other  pursuits."  Schwuchow  v.  Chicago,  68 
111.  444. 
16  LJl.A.(N.8.) 


The  general  assembly  may  grant  to  a 
municipalitjr  full  power  to  regulate  or  en- 
tirely prohibit  the  sale  of  intoxicating 
liquors,  and,  where  such  power  is  conferred, 
it  is  altogether  within  the  discretion  of 
such  municipality  to  license,  or  partially  or 
entirely  to,  prohibit,  the  liquor  traffic.  Gun- 
narssohn  v.  Sterling,  92  III.  569. 

A  village  ordinance  prohibiting  the  sale 
of  intoxicating  liquors  by  declaring  such 
sale  a  nuisance,  if  the  corporate  powers 
conferred  by  the  state  are  broad  enough  to 
authorise  an  ordinance,  does  not  offend  the 
provisions  of  the  Constitution  relating  to  the 
right  to  dispose  of  property.  Goddard  v. 
Jacksonville,  15  111.  689,  60  Am.  Dec.  773; 
Kettering  v.  Jacksonville,  60  111.  39. 

And  an  act  which  authorizes  all  towns 
and  cities  incorporated  under  special  char- 
ters to  regulate  and  prohibit  sale  of  intox- 
icating liquors  not  prohibited  by  statute,  ia 
not  unconstitutional  as  being  a  delegation 
by  local  and  special  law  of  legislative  au- 
thority. A  statute  may  so  del^ate  l^isla- 
tive  power  to  a  municipal  corporation  with- 
in proper  bounds.  State  ▼.  King,  37  Iowa, 
462. 

A  village  in  Michigan  under  the  laws  of 
that  state  of  1897,  chap.  87,  giving  councils 
of  villages  authority  to  pass  ordinances  to 
suppress  saloons  for  the  sale  of  intoxicat- 
ing liquors,  has  the  power  wholly  to  prohibit 
the  business  within  such  municipal  bound- 
ary; but  such  council  has  not  the  power  to 
fix  a  saloon  district  within  such  village  and 
then  prohibit  the  carrying  on  of  such  busi- 
ness at  any  place  outeide  of  that  district. 
Timm  v.  Caledonia  Station,  149  Mich.  323, 
112  N.  W.  942. 

And  an  act  authorizing  a  city  to  enact  an 
ordinance  prohibiting  the  use  and  the  keep- 
ing of  intoxicating  liquors  in  any  refresh- 
ment  room  or  restaurant  within  the  city,  and 
for  any  purpose  whatever,  is  a  valid  exer- 
cise of  the  police  power  of  the  state.  State 
V.  aark,  28  N.  H.  176,  61  Am.  Dec.  611. 

A  town  ordinance  prohibiting  the  selling 
of  ardent  spirits  within  the  corporate  limits 
of  the  town,  except  by  licensed  tavern  keep- 
ers, or  by  physicians  in  the  course  of  their 
medical  practice,  is  authorized  by  a  charter 
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Com.  Bep.  690,  15  Sup.  Ct.  Rep.  154. 
"Whether  the  manufacture  of  oleomargarine 
or  imitation  buttter,  of  the  kind  described 
in  the  statute,  is  or  may  be  conducted  in 
such  a  way  or  with  such  skill  and  secrecy  as 
to  baffle  ordinary  inspection,  or  whether  it 
involves  such  danger  to  the  public  health  as 
to  require,  for  the  protection  of  the  people, 
the  entire  suppression  of  the  business,  rath- 
er than  its  regulation  in  such  manner  as  to 
permit  the  manufacture  and  sale  of  articles 
of  that  class  that  do  not  contain  noxious 
ingredients,  are  questions  of  fact  and  of 
public  policy,  which  belong  to  the  legislative 
department  to  determine.  And,  as  it  does 
not  appear  upon  the  face  of  the  statute,  or 
from  any  facts  of  which  the  court  must  take 
judicial  cognizance,  that  it  infringes  rights 


secured  by  the  fundamental  law,  the  legis- 
lative determination  of  those  questions  is 
conclusive  upon  the  courts.  It  is  not  a  part 
of  their  functions  to  conduct  investigations 
of  facts  entering  into  questions  of  public  pol- 
icy, merely,  and  to  sustain  or  frustrate  the 
legislative  will,  embodied  in  statutes,  as 
they  may  happen  to  approve  or  disapprove 
its  determination  of  such  questions.  The 
power  which  the  legislature  has  to  promote 
the  gfeneral  welfare  is  very  great,  and  the 
discretion  which  that  department  of  the  gov- 
ernment has,  in  the  employment  of  means  to 
that  end,  is  very  large.  .  .  .  The  legis- 
lature of  Pennsylvania,  upon  the  fullest  in- 
vestigation, as  we  must  conclusively  pre- 
sume, and  upon  reasonable  grounds,  as  must 
be  assumed  from  the  record,  has  determined 


which  authorizes  the  enactment  of  any  or- 
dinance or  by-law  not  inconsistent  with  the 
Constitution  and  the  laws  of  the  state. 
Markle  v.  Akron,  14  Ohio,  686. 

A  municipal  ordinance,  passed  under  a 
law  of  the  state  authorizing  municipal  cor- 
porations to  enact  ordinances  prohibiting 
the  keeping  of  places  for  sale  of  liquor 
within  a  village,  is  not  invalid  for  the  reason 
that  the  state  has  not  extended  a  similar 
prohibition  over  all  parts  of  the  state.  A 
legislature  may  determine  within  the  limits 
of  the  Constitution  to  what  extent  a  city 
or  village  council  shall  be  invested  with  a 
power  of  local  l^islation.  Burckholter  v. 
McConnellsville,  20  Ohio  St.  308. 

The  Revised  Statutes  of  Ohio,  which. pro- 
vide that  incorporated  villages  of  the  state 
having  in  their  limits  a  college  or  univer- 
sity shall  have  the  power  to  provide  by  or- 
dinances against  the  evils  resulting  from 
the  sale  of  intoxicating  liquors  within  the 
limits  of  the  corporation,  are  constitu- 
tionaL  The  general  assembly  may  delegate 
the  power  possessed  by  it  to  a  municipality. 
Bronson  v.  Oberlin,  41  Ohio  St.  476,  62  Am. 
Rep.  90. 

Ohio  Rev.  Stat.  H  4364-20a,  4364-20c, 
which  prescribe  the  proceedings  for  prohib- 
iting the  sale  of  intoxicating  liquors  with- 
in the  limits  of  a  municipal  corporation, 
are  not  unconstitutional  for  the  reason  that 
they  give  final  jurisdiction  to  the  magistrate 
in  prosecutions  instituted  thereunder.  Dom- 
inick  V.  State,  27  Ohio  C.  C.  306. 

Ohio  Rev.  Stat.  |  436i-20b,  allowing 
manufacturers  of  intoxicating  liquors  to  sell 
at  wholesale  to  dealers  outside  of  a  munic- 
ipality which  has  determined  by  vote  of 
the  electors  to  prohibit  the  sale  of  such 
liquors  as  a  beverage  within  its  limits,  is 
not  repugnant  to  Const,  art.  1,  SI  1>  2, 
which  relate  to  the  granting  of  special  priv- 
ileges.   Lloyd  V.  Dollisin,  23  Ohio  C.  C.  571. 

A  city  ordinance  enacted  under  a  valid 
act  of  the  legislature,  conferring  police  pow- 
ers upon  the  city  council  and  which  pro- 
hibits the  sale  of  intoxicating  liquors  in 
small  side  or  private  rooms,  and  makes  an 
exception  in  favor  of  hotels,  is  not  uncon- 
stitutional under  a  section  of  the  state  Con- 
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stitution  which  inhibits  laws  granting  priv- 
ileges in  special  cases,  and  which  shall  not 
on  the  same  terms  belong  to  all  citizens. 
Sandys  v.  Williams,  46  Or.  327,  80  Pac.  642. 

The  state  Constitution  of  South  Carolina 
vests  in  the  general  assembly  the  exclusive 
right  to  grant  licenses  for  the  sale  of  spir- 
ituous liquors,  and  forbids  that  body  to  dele- 
gate such  power  to  any  municipal  corpora- 
tion; but  it  does  not  follow  that  a  munici- 
pal corporation  cannot  be  vested  with  the 
power  to  prohibit  the  sale  of  spirituous 
liquors  within  its  corporate  limits.  Tlie 
power  to  prohibit  is  not  limited  by  the 
power  to  grant  under  the  constitutional  pro- 
visions referred  to.  Florence  v.  Brown,  49 
S.  C.  332,  26  S.  E.  880,  27  S.  E.  273. 

A  charter  providing  that  the  city  shall 
have  power  to  prescribe  by  ordinance  a  resi- 
dence district  in  which  there  shall  be  more 
residences  than  business  houses,  and  which 
prohibits  the  sale  of  intoxicating  liquors 
therein,  is  not  a  local-option  statute  pro- 
hibiting the  sale  in  the  city;  and  neither 
the  charter,  nor  an  ordinance  enacted  un- 
der it  regulating  sales  of  liquors  by  con- 
fining them  to  the  business  portions  of  the 
city,  is  violative  of  Texas  Const,  art.  16, 
i  20,  relating  to  the  delegation  of  authority 
as  to  local-option.  The  section  of  the  char- 
ter referred  to  "is  not  a  local-option  statute 
prohibiting  the  sale  of  intoxicating  liquors 
in  the  citv,  .  .  .  but  a  statute  regulat- 
ing its  sale  within  that  city;  and  this  .  . 
.  the  city  .  .  .  acting  under  power 
conferred  by  charter,  had  a  right  to  do  under 
the  police  power  of  the  state."  Cohen  v. 
Rice  (Tex.  Civ.  App.)  101  S.  W.  1052. 

The  regulation  of  the  sale  of  intoxicants 
is  wholly  within  the  police  powers  of  the 
state,  and,  in  the  absence  of  constitutional 
restriction.  It  is  competent  for  the  l^isla- 
ture  to  confer  its  power  in  this  respect 
upon  municipal  corporations  in  whole  or  in 
part.  Danville  v.  Hatcher,  101  Va.  523,  44 
S.  E.  723. 

The  authorization  made  to  the  county 
court  in  the  Arkansas  act  of  March  2,  1876, 
permitting  it,  upon  a  petition  of  the  major- 
ity of  the  adult  residents  of  the  township 
in  which  there  is  an  academy,  to  make  an 
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that  the  prohibition  of  the  sale,  or  offering 
for  sale,  or  having  in  possession  to  sell,  for 
purposes  of  food,  of  any  article  manufac- 
tured out  of  oleaginous  substances  or  com- 
pounds, other  than  those  produced  from  un- 
adulterated millc,  or  cream  from  unadul- 
terated milk,  to  take  the  place  of  butter 
produced  from  unadulte-  ited  milk,  or  cream 
from  unadulterated  milk,  will  promote  the 
public  health,  and  prevent  frauds  in  the 
sale  of  such  articles.  If  all  that  can  be  said 
of  this  legislation  is  that  it  is  unwise  or  un- 
necessarily oppressive  to  those  manufactur- 
ing or  selling  wholesome  oleomargarine  as 
an  article  of  food,  their  appeal  must  be  to 
the  legislature  or  to  the  ballot  box,  not  to 
the  judiciary.  The  latter  cannot  interfere 
without  usurping  powers  committed  to  an- 


other department  of  government."  Powell 
v.  Pennsylvania,  127  U.  S.  678,  6a5,  32  L. 
ed.  2S3.  256,  8  Sup.  Ct.  Rep.  992,  1257. 

If  the  drastic  measure  adopted  by  the 
state  of  Alassachusetts  to  prevent  an  epi- 
demic of  disease  may  be  upheld,  it  is  not 
apparent  why  the  power  of  the  legislature 
should  fail  in  the  presence  of  the  lingering 
pestilence  which  the  statute  of  this  state 
seeks  to  stamp  out  If  the  importation, 
manufacture,  and  sale  of  a  perfectly  inof- 
fensive article  of  food  may  be  prohibited 
merely  because  commercial  fraud  would  pra»- 
per  upon  it,  intoxicating  liquor  ought  not  to 
be  able  to  defy  the  law. 

In  the  License  Cases,  6  How.  504,  12  L. 
ed.  256,  the  purpose  of  some  of  the  statutes 
there  assailed  was   charged   to  be   to   pro- 


order  prohibiting  the  sale  of  intoxicating 
liquors  within  3  miles  of  such  academy  un- 
der the  penalty  of  the  act,  does  not  delegate 
power  to  make  laws,  and  is  not  unconsti- 
tutional. Boyd  v.  Birant,  36  Ark.  69,  37 
Am.  Rep.  6.  A  similar  decision,  relating 
to  the  act  of  1881  as  to  a  district  within 
the  same  distance  of  any  church  or  school- 
house  and  under  similar  procedure,  is  found 
in  Tramraell  v.  Bradley,  37  Ark.  374. 

The  South  Carolina  statute  at  large,  p. 
123,  giving  the  town  council  power  to  pass 
such  an  ordinance  respecting  the  police  of  the 
town  as  shall  seem  to  them  necessary  for 
preserving  the  health,  peace,  and  good  order 
of  the  town,  authorizes  the  council  to  pass 
an  ordinance  entirely  forbidding  the  sale  of 
intoxicating  liquors.  The  act  of  the  legis- 
lature and  such  an  ordinance  are  the  lawful 
exercise  of  the  police  power,  and  liquors 
brought  into  the  city  and  offered  for  sale  in 
original  packages  in  violation  of  said  ordi- 
nance are,  under  the  provisions  of  the  Wilson 
act,  subject  to  the  ordinance,  and  liable  to 
seizure  thereunder.  Bailey  Liquor  Co.  t. 
Austin,  82  Fed.  786. 

Contra  cases  and  exceptions. 

The  Alabama  dispensary  act  of  1900  hav- 
ing been  held  unconstitutional,  a  city  ordi- 
najice  prohibiting  the  sale  of  intoxicating 
liquors  except  as  provided  in  such  act  is 
also  invalid,  as  it  cannot  be  enforced  ac- 
cording to  its  original  intent.  Mitchell  v. 
State,  134  AU.  392,  32  So.  687. 

VII.  Validity  of  prohibitory  laws  in  lim- 
ited districts  and  localities. 

A  statute  prohibiting  the  sale  of  intoxi- 
cating liquor  in  specified  localities  is  not  un- 
constitutional because  its  application  is  lim- 
ited, and  not  general.  Howell  v.  State,  71 
Ga.  224,  61  Am.  Rep.  259. 

The  act  of  Georgia  of  August  II,  1891, 
which  prohibits  the  sale  of  intoxicating 
liquors  within  3  miles  of  any  church  or 
schoolhousc,  and  further  provides  that  it 
shall  not  apply  to  any  incorporated  town  or 
city,  is  not  unconstitutional  for  lack  of  uni- 
15  LJl.A.(N.S.) 


formity,  nor  because  it  may  incidentally  pro- 
hibit the  sale  of  liquor  in  a  county  alto- 
gether, nor  because  of  any  conflict  with  the 
general  local-option  law.  Butler  v.  State, 
89  Ga.  821,  16  S.  E.  763. 

But  the  Georgia  prohibitory  liquor  law  of 
October  26,  1889,  which  forbids  the  sale  of 
intoxicating,  malt,  or  spirituous  liquors  in 
any  quantity  in  the  county  of  Folk,  be- 
ing an  attempt  to  obtain  prohibition  in  that 
county  without  having  an  election,  is  uncon- 
stitutional for  the  reason  that  it  is  a  special 
law  upon  the  subject,  for  which  provision 
has  already  been  made  by  an  existing  gener- 
al law,  to  wit:  The  local-option  law  of  Sep- 
tember, 1885.  Crabb  y.  State,  88  Ga.  684. 
15  S.  £.  455;  Knight  ▼.  SUte,  88  Ga.  590, 
15  S.  E.  467. 

It  is  not  essential  to  the  validity  of  m  pro- 
hibitory liquor  act  that  it  should  operate 
in  any  locality  defined  by  the  boundary  of 
a  city,  town,  or  civil  district.  Sarrls  v.  Com. 
7  Ky.  L.  Rep.  299. 

N.  C.  act  1874,  chap.  255,  {  I,  prohibiting 
the  sale  of  intoxicating  liquors  by  the  meas- 
ure, in  quantities  less  than  1  (juart  in  North- 
ampton county,  and  also  prohibiting  the  sale 
within  the  same  county  of  such  liquors  in 
any  quantity  when  such  liquors  are  made  by 
any  other  persons  than  said  seller,  is  con- 
situtional  under  both  the  state  and  the  Fed- 
eral Constitution.  State  v.  Joyner,  81  N.  C. 
534. 

III.  Rev.  Stat.  chap.  38,  }  59,  which  pro- 
hibits by  a  fine  the  selling  or  giving  away 
of  liquors  during  the  holding  of  a  camp 
meeting  within  1  mile  of  the  meetings  with- 
out consent  of  the  parties  in  charge  of  inch 
meetings,  and  provides  also  that  any  person 
having  his  regular  place  of  business  within 
such  limits  shall  not  be  required  to  suspend 
that  business,  is  not  unconstitntional  as  dis- 
criminating between  persons,  nor  as  being  in 
restraint  of  trade  or  creating  a  mon<»oly. 
Meyers  v.  Baker,  120  111.  667,  60  Am.  Rep 
580,  12  N.  E.  79. 

The  Iowa  act  of  the  17th  general  assem- 
bly, chap.  119,  which  extends  the  power  of 
any  municipality  to  license  or  prohibit  the 
sale  of  intoxicating  liquors  within  2  miles 
of  the  municipality  and  of  the  {dace  of  hold- 
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hibit  altogether  the  importation  and  sale 
of  intoxicating  liquors.  Therefore  it  was 
proper  for  the  court  to  discuss  prohibition, 
as  an  extension  of  the  power  of  the  state 
against  the  traffic  in  intoxicating  liquors. 
Chief  Justice  Taney  said:  "But,  although  a 
state  is  bound  to  receive  and  to  permit  the 
sale  by  the  importer  of  any  article  of  mer- 
chandise which  Congress  authorizes  to  be 
imported,  it  is  not  bound  to  furnish  a  mar- 
ket for  it,  nor  to  abstain  from  the  passage 
of  any  law  which  it  may  deem  necessary  or 
advisable  to  guard  the  health  or  morals  of 
its  citizens,  although  such  law  may  discour- 
age importation,  or  diminish  the  profits  of 
the  importer,  or  lessen  the  revenue  of  the 
general  government.  And,  if  any  state 
deems  the  retail  and  internal  traffic  in  ar- 


dent spirits  injurious  to  its  citizens,  and 
calculated  to  produce  idleness,  vice,  or  de- 
bauchery, I  see  nothing  in  the  Constitution 
of  the  United  States  to  prevent  it  from  reg- 
ulating and  restraining  the  traffic,  or  from 
prohibiting  it  altogether,. if  it  thinks  proper. 
Of  the  wisdom  of  this  policy  it  is  not  my 
province  or  my  purpose  to  speak.  Upon  that 
subject  each  state  must  decide  for  itself. 
.  .  .  Upon  the  whole,  therefore,  the  law 
of  New  Hampshire  is,  in  my  judgment,  a 
valid  one.  For,  although  the  gin  sold  was 
an  import  from  another  state,  and  Congress 
has  clearly  the  power  to  regulate  such  im- 
portations under  the  grant  of  power  to  reg- 
ulate commerce  among  the  several  states, 
yet,  as  Congress  has  made  no  regulation  on 
the  subject,  the  traffic  in  the  article  may  be 


ing  an  election,  does  not  offend  Const,  art. 
1,  i  6,  requiring  that  all  laws  of  a  general 
nature  shall  have  a  uniform  operation,  and 
in  that  one  city  may  license  such  sales, 
while  another  may  not.  State  v.  Schroeder, 
51  Iowa,  197,  1  N.  W.  431,  Followed  in 
Centerville  v.  Miller,  61  Iowa,  712,  2  N.  W. 
627. 

An  act  making  it  unlawful  to  establish  a 
saloon  and  maintain  the  same,  in  which  in- 
toxicating liquors  are  kept  for  sale,  or  sold, 
within  1  mile  of  the  soldiers'  home,  does  not 
violate  art.  6,  {  52,  of  the  Constitution  of 
the  state  of  Michigan,  which  declares  that 
no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law. 
Whitney  v.  Grand  Rapids  Twp.  71  Mich. 
234,  39  N.  W.  40. 

And  also  a  law  making  it  a  penal  offense 
to  keep  a  saloon  and  sell  liquor  therein  with- 
in a  certain  distance  of  any  public  school- 
house  in  a  certain  county  is  not  unconstitu- 
tional because  it  is  in  the  nature  of  special 
legislation.  "The  practical  (question,  there- 
fore, presented  in  this  case,  is  whether  the 
legislature  can,  in  the  exercise  of  the  police 
power,  prescribe  different  regulations  for  the 
sale  of  spirituous  liquors  in  different  locali- 
ties within  its  borders."  White  v.  Bracelin, 
144  Mich.  332,  107  N.  W.  1066. 

The  provision  of  the  Nebraska  liquor  law 
of  1881  absolutely  prohibiting  the  sale  of 
liquor  within  a  distance  of  2  miles  around 
an  incorporated  city  or  village,  while  it  may 
be  licensed  both  within  and  without  that 
limit,  being  general  in  its  application  to 
all  territory  of  the  state  falling  within  such 
description,  is  an  exercise  only  of  the  police 
power  intrusted  to  the  legislature,  and  is 
not  unconstitutional.  Pleuler  v.  State,  11 
Neb.  647,  10  N.  W.  481 ;  Hunzinger  v.  State, 
30  Neb.  663,  68  N.  W.  194. 

Chapter  33  of  the  act  of  1887  of  North 
'Carolina,  which  amends  the  charter  of  an 
agricultural  society,  and  forbids  any  person 
not  doing  a  re^lar  business  within  a  half 
mile  of  the  grounds  of  the  society  from  sell- 
ing or  offering  for  sale  liquors,  tobacco,  or 
other  refreshments  within  that  distance 
from  said  grounds,  is  not  repugnant  to  art. 
1,  {  7,  of  the  state  Constitution,  which  pro- 
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hibits  separate  emoluments  and  privileges, 
nor  to  i  31  of  the  same  article,  which  de- 
clares against  perpetuities  and  monopolies. 
State  V.  Stovall,  103  N.  C.  416,  8  S.  E.  900. 

And  a  provision  in  the  North  Carolina 
act  of  1891,  chap.  4,  authorizing  the  estab- 
lishment of  an  orphans'  home,  and  forbid- 
ding the  manufacturing  of  spirituous  or 
malt  li(|Uor  within  3  miles  thereof  without 
permission  of  the  superintendent,  which 
makes  it  unlawful  to  sell  such  liquors  with- 
out the  permission  of  the  officer  named,  is 
not  unconstitutional,  and  is  not  special  leg- 
islation. State  V.  Barringer,  110  N.  C.  625; 
14  S.  E.  781. 

And  a  law  prohibiting  the  sale  of  intox- 
icating liquors  within  2  miles  of  a  partic- 
ular church  named,  although  a  portion 
of  the  territory  so  specified  is  within  the 
limits  of  a  town  whose  charter  has,  prior 
to  such  enactment,  empowered  it  to  license 
liquor  selling,  is  valid.  The  power  to  pass 
local  prohibitory  laws  was  settled  in  the 
case  of  State  v.  Barringer,  supra.  State  v. 
Snow,  117  N.  C.  774,  23  S.  E.  322. 

The  act  of  South  Carolina  of  1869,  which 
prohibits  the  sale  of  liquors  in  the  town  of 
Chester,  does  not  violate  the  state  Constitu- 
tion, art.  1,  {  12,  providing  "that  no  person 
shall  ...  be  prevent^  from  acquiring, 
holding,  and  transmitting  property,  or 
.  .  .  be  subjected  in  law  to  any  other  re- 
straints or  disqualifications,  in  regard  to 
any  personal  rights,  than  such  as  are  laid 
upon  others  under  like  circumstances."  No 
citizen  of  that  city  is  deprived  of  the  right 
which  any  other  citizen  is  allowed.  The 
provisions  of  its  charter  may  differ  from 
those  of  other  cities,  but  that  fact  does  not 
violate  the  Constitution.  State  ex  rel.  Cole- 
man V.  Chester,  18  S.  C.  464. 

A  statute  prohibiting  the  sale  of  liquors 
within  2  miles  of  a  place  where  an  agricul- 
tural fair  is  being  held  includes  the  sales 
made  by  one  whose  place  of  business  is  per- 
manently located  within  such  district,  and  is 
not  in  conflict  with  any  provision  of  the 
Constitution.  Such  a  law  is  not  retroactive. 
The  general  assembly  is  given  power  to  pro- 
vide against  evils  resulting  from  the  liquor 
traffic,  and  so  every  person  holds  his  prop- 
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lawfully  regulated  by  the  state  as  soon  an 
it  is  landed  in  its  territory,  and  a  tax  im- 
posed upon  it,  or  a  license  required,  or  the 
sale  altogether  prohibited,  according  to  the 
policy  which  the  state  may  suppose  to  be  its 
interest  or  duty  to  pursue."  Mr.  Justice 
McLean  said:  "The  state  cannot,  with  a 
view  to  encourage  its  local  manufactures, 
prohibit  the  use  of  foreign  articles,  or  im- 
'pose  such  a  regulation  as  shall  in  effect  be  a 
prohibition.  But  it  may  tax  such  property 
as  it  taxes  other  and  similar  articles  in  the 
state,  either  specifically  or  in  the  form  of  a 
license  to  sell.  A  license  may  be  required 
to  sell  foreign  articles  when  those  of  a  do- 
mestic manufacture  are  sold  without  one. 
And,  if  the  foreign  article  be  injurious  to 
the  health  or  morals  of  the  'community,  a 


state  may,  in  the  exercise  of  that  great  and 
conservative  police  power  which  lies  at  the 
foundation  of  its  prosperity,  prohibit  the 
sale  of  it."  Mr.  Justice  Catron  said:  "I 
admit,  as  inevitable,  that,  if  the  state  has 
the  power  of  restraint  by  licenses  to  any 
extent,  she  has  the  discretionary  power  to 
judge  of  its  limit,  and  may  go  to  the  length 
of  prohibiting  sales  altogether,  if  such  be 
her  policy."  Mr.  Justice  Woodbury  aaid: 
"From  the  first  settlement  of  this  country, 
and  in  most  other  nations,  ancient  or  mod- 
em, civilized  or  savage,  it  has  been  found 
useful  to  discountenance  excesses  in  the  use 
of  intoxicating  liquor.  And  without  enter- 
ing here  into  the  question  whether  legisla- 
tion may  not,  on  this  as  other  matters,  be- 
come at  time  intemperate,  and  react  injur!- 


erty  subject  to  that  power.  Heck  v.  State, 
44  Ohio  St.  636,  9  N.  E.  306. 

And  the  Ohio  act  of  April  6,  1893,  pro- 
hibiting the  sale  of  liquors  within  a  mile 
and  a  half  of  any  home  for  disabled  volun- 
teer soldiers,  is  not  in  conflict  with  art.  2, 
{  26,  of  the  Constitution,  requiring  that  all 
laws  of  a  general  nature  shall  have  a 
uniform  operation  throughout  the  state. 
Driggs  v.  SUte,  62  Ohio  St.  37,  38  N.  E. 
882. 

The  Tennessee  act  of  1877,  chap.  23,  pro- 
viding against  the  selling  of  intoxicating 
beverages  within  4  miles  of  an  incorporated 
institution  of  learning,  although  e.\cepting 
sales  within  the  limits  of  an  incorporated 
town,  is  not  within  the  provision  of  art.  1, 
{  8,  or  art.  11,  {  8,  of  the  Constitution  pro- 
hibiting partial  legislation,  as  it  extends  to 
all  persons  who  may  come  into  like  situa- 
tions, and  is  a  law  of  the  land  within  the 
provisions  of  the  Bill  of  Rights.  State  v. 
Rauscher,  1  Lea,  96. 

The  Tennessee  law  of  1887,  chap,  167,  as 
amended  by  act  of  1809,  chap.  221,  pro- 
viding that  sales  of  intoxicating  liquors 
shall  not  be  made  within  4  miles  of  a  school- 
house,  except  in  municipal' corporations  of 
more  than  2,000  inhabitants,  incorporated 
after  the  act,  is  not  violative  of  art.  11,  { 
8,  of  the  Constitution  granting  equal  privi- 
leges to  all,  as  distinguishing  between  an 
existing  corporation  and  those  afterwards 
incorporated.  SUte  v.  Frost,  103  Tenn.  685, 
64  S.  W.  986. 

Contra  case. 

Although  the  Tennessee  act  of  1877.  chap. 
23,  prohibiting  the  sale  of  liquors  within  4 
miles  of  institutions  of  learning,  is  valid,  the 
amendatory  act  of  1883  withdrAwincr  from 
the  operation  of  such  prohibition  munici- 
palities of  a  certain  class  only,  is  unconsti- 
tutional in  that  it  is  a  particular  and  spe- 
cial, and  not  a  general,  law.  Hatcher  v. 
State,  12  Lea,  368. 

VIII.  TaUdlty  of  local-option  law8  and 
Bubmiaslona  to  popular  vote. 

A  common  form  of  the  local  power  of  pro- 
16  LJl.A.(N.S.) 


hibition  is  found  in  the  legislative  enact- 
ments which  are  known  as  "local-option 
laws."  They  are  ordinarily  laws  passed  hy 
state  legislatures  prohibiting  the  sale  of 
liquor  under  penalties,  but  also  providing 
that  the  various  counties,  municipalities, 
or  districta  of  a  state  may  each  for  itself 
determine  by  a  vote  of  a  majority  of  its 
electors  whether  such  a  law  shall  go  into 
effect  within  the  limita  of  such  localities. 
The  statute  usually  prescribes  the  exact 
form  of  questions  on  the  subject,  to  be  sub- 
mitted  for  decision  to  the  vote  of  the  elect- 
ors. The  right  to  hold  an  election  to  sub- 
mit to  the  voters  of  a  city  or  village  the 
question  whether  the  sale  of  liquor  shall  be 
prohibited  therein  is  also  sometimes  given 
in  ita  charter,  or  by  a  special  law. 

Some  of  the  earlier  cases  have  held  that 
the  general  rule  that  the  l^islature  may 
not  delegate  ita  legislative  functions  has 
been  offended  by  local-option  laws  which 
in  terms  were  not  to  become  operative  until 
adopted  by  a  vote  of  the  people  of  the  dis- 
trict; but  the  later  and  larger  number  of 
cases  sustain  the  validity  of  such  laws,  so 
long  as  the  same  contain  a  complete  decla- 
ration of  the  will  of  the  legislature,  so  that 
the  determination  by  vote  of  the  people  in 
the  district  is  all  that  is  further  required 
to  render  them  operative.  The  objection 
has  also  been  raised  to  this  class  of  legisla- 
tion because  it  is  said  not  to  be  uniform  in 
operation  throughout  the  state;  but  this  has 
been  generally  denied,  and  the  laws 
held  valid  in  that  they  operate  gen- 
erally upon  all  persons  and  classes 
intended  to  come  within  their  provisions. 
Another  objection  sometimes  urged  has  been 
that  such  laws  are  within  the  constitutional 
inhibition  forbidding  the  passage  of  local 
or  special  laws,  and  this,  too,  has  been  gen- 
erally overruled;  and  it  also  has  been  gen- 
erally decided  that  the  legislature  may  en- 
act a  law  of  this  class  to  go  into  effect  on  a 
day  certain,  unlens  the  people  shall,  by  vote, 
indicate  their  desire  that  its  effect  shall  not 
take  place  until  a  later  date. 

It  is  constitutional  for  the  legislature  to 
leave  it  to  the  vote  of  the  qualifled  voter*  of 
a  county  to  say  whether  liquor  shall  be  aold 
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ously  to  the  salutary  objects  sought  to  be 
promoted,  it  is  enough  to  say,  under  the 
general  aspect  of  it,  that  the  legislation  here 
is  neither  novel  nor  extraordinary,  nor  ap- 
parently designed  to  promote  other  objects 
than  physical,  social,  and  moral  improve- 
ment. On  the  contrary,  its  tendency  clearly 
is  to  reduce  family  expenditures,  secure 
health,  lessen  pauperism  and  crime,  and  co- 
operate with,  rather  than  counteract,  the  ap- 
parent policy  of  the  general  government  it- 
self in  respect  to  the  disuse  of  ardent  spirit. 
They  aim,  then,  at  a  right  object.  They  are 
calculated  to  promote  it.  They  are  adapted 
to  no  other.  And  no  other  or  sinister  or 
improper  view  can,  therefore,  either  with 
delicacy  or  truth,  be  imputed  to  them.  But 
I  go  further  on  this  point  than  some  of  the 


court,  and  wish  to  meet  the  case  in  front 
and'  in  its  worse  bearings.  If,  as  in  the 
view  of  some,  these  license  laws  were  really 
in  the  nature  of  partial  or  entire  prohibi- 
tions to  sell  certain  articles  within  the  lim- 
its of  a  state,  as  being  dangerous  to  public 
health  and  morals,  or  were  virtual  taxes 
on  them  as  state  property  in  a  fair  ratio 
with  other  taxation,  it  does  not  seem  to  me 
that  their  conflict  with  the  Constitution  would 
by  any  means  be  clear.  .  .  .  The  power 
to  forbid  the  sale  of  things  is  surely  as  ex- 
tensive and  rests  on  as  broad  principles  of 
public  security  and  sound  morals  as  that  to 
exclude  persons.  And  yet  who  does  not 
know  that  slaves  have  been  prohibited  ad- 
mittance by  many  of  our  states,  whether 
coming  from  their  neighbors  or  abroad  T  And 


therein.  Caldwell  v.  Barrett,  73  Ga.  604; 
Weil  V.  Calhoun,  26  Fed.  865. 

The  act  of  Indiana  of  February  27,  1873, 
prohibited  the  sale  of  liquors  unless  a  per- 
mit was  obtained  from  county  commission- 
ers, as  provided  in  the  act,  and  contained 
the  further  provision  that  an  applicant  for 
a  permit  should  procure  a  petition,  to  be 
signed  by  the  requisite  number  of  voters  in 
the  locality,  to  the  effect  that  he  be  per- 
mitted to  sell,  and  be  presented  by  him  to 
the  commissioners,  before  they  should  grant 
the  permission.  Such  act  is  not  unconsti- 
tutional in  that  it  is  a  delegation  of  legis- 
lative power  for  the  reason  that  the  law  is 
not  in  fact  in  force  in  such  locality  until 
such  action  in  relation  to  the  permit  is  com- 
pleted; nor  is  it  void  because  it  is  not  a 
uniform  law  throughout  the  state,  nor  un- 
constitutional because  it  vests  administra- 
tive power  in  the  people.  Groesch  v.  State, 
42  Ind.  547. 

The  act  of  January  22,  1855,  relating  to 
the  suppression  of  intemperance  in  the  state 
of  Iowa,  and  providing  that  the  question  of 
prohibiting  the  sale  of  intoxicating  liquors 
shall  be  submitted  to  the  voters  of  the  state, 
and  prescribing  the  mode  of  such  submission, 
is  not  unconstitutional  because  of  the  claim 
made  that  such  act  submits  to  the  people 
whether  or  not  the  act  should  become  a  law; 
and  it  is  a  valid  law  under  the  state  and  Fed- 
eral Constitutions.  Santo  v.  State,  2  Iowa, 
165,  63  Am.  Dec.  487,  Followed  in  Sanders 
v.  State,  2  Iowa,  230;  Bryan  v.  State,  4 
Iowa,  349;  Geebrick  v.  State,  6  Iowa,  491; 
and  State  v.  Donehey,  8  Iowa,  396. 

A  local-option  law  referring  it  to  the  pop- 
ular vote  of  a  municipality  whether  licenses 
to  sell  liquor  shall  be  granted  or  refused  al- 
together 18  constitutional  and  valid,  and  the 
retail  sales  of  intoxicating  liquor  may  be 
prohibited  in  localities  where  the  peace 
and  good  order  of  society  require;  the 
question  is  one  of  local  police  pow- 
er, and  may  constitutionally  be  left  to 
the  decision  of  the  county  court,  municipal 
authorities  of  the  towns  and  cities,  or  the 
qualified  voters  of  a  city  or  town  or  court 
district.    Anderson  v.  Com.  13  Bush,  48.";. 

An  act  prohibiting  the  sale  of  intoxicating 
15  L.R.A.(N.8.) 


liquors  in  a  certain  county,  and  providing 
that  it  shall  take  effect  upon  ratification  of 
the  majority  of  the  voters  of  the  county,  ia 
constitutional.  The  taking  effect  of  an  act 
of  the  legislature  may  be  made  to  depend  up- 
on the  result  of  a  popular  vote  of  a  county, 
since  in  such  a  case  "the  people  are  not 
called  upon  to  decide  at  the  polls  whether 
the  act  authorizing  the  vote  is  a  law,  but 
whether  or  not  they  will  accept  its  provi- 
sions." Com.  v.  Weller,  14  Bush,  218,  29 
Am.  Eep.  407. 

An  act  authorizing  a  vote  to  be  taken  as 
to  whether  or  not  spirituous  liquors  shall 
be  sold  in  the  county  is  not  unconstitutional 
on  the  ground  that  it  allows  districts  with- 
in the  county  in  which  "local  option"  is  al- 
ready enforced  to  vote  on  the  question,  all 
being  directly  interested  in  the  result.  The 
subject  is  a  matter  of  legislative  policy,  to 
be  determined  by  the  legislature,  and  not  by 
the  court.  Gayle  v.  Owen  County  Court, 
83  Ky.  61. 

An  act  to  prohibit  the  sale  of  intoxicating 
liquors  may  be  applied  to  a  single  county, 
civil  district,  or  other  described  territory; 
and  its  operation  may  be  made  to  depend  on 
the  will  of  the  voters  thereof  as  expressed  at 
the  polls ;  and  the  same  does  not  then  offend 
any  provision  of  the  Constitution.  Stickrod 
V.  Com.  86  Ky.  285,  6  S.  W.  680.  The  Ken- 
tucky local-option  act  of  April  14,  1886,  is 
not  unconstitutional  because  of  its  sweep- 
ing character,  as  that  law  not  only  forbade 
the  sale  of  liquor  at  retail  as  a  beverage,  but 
for  religious  or  medicinal  purposes.  The  de- 
fendant in  this  case  was  a  saloon  keeper,  and 
the  court,  in  commenting  upon  the  position 
taken  by  him  against  the  law,  said:  "The 
appellant  is  not  in  a  position  to  call  in  ques- 
tion its  constitutionality  upon  this  ground. 
He  is  asking  that  it  be  declared  unconsti- 
tutional because  it  prevents  him  from  ob- 
taining the  privilege  of  selling  liquor  by  re- 
tail or  as  a  beverage.  Prescriptions  are  not 
filled  in  barrooms;  nor  is  the  communion 
table  supplied  from  such  places."  Bumside 
v.  Lincoln  County  Court,  86  Ky.  423,  6  S. 
W.  276. 

The  local-option  law  of  Logan  county, 
Kentucky  (act  1889,  chap.  649),  is  not  re- 
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which  of  them  cannot  forbid  their  soil  from 
being  polluted  by  incendiaries  and  felons 
from  any  quarter  T  Nor  is  there,  in  my  view, 
any  power  conferred  on  the  general  govern- 
ment, which  has  a  right  to  control  this  mat- 
ter of  internal  commerce  or  police,  while  it 
is  fairly  exercised  so  as  to  accomplish  a  le- 
gitimate object,  and  by  means  adapted  le- 
gally and  suitably  to  such  end  alone.  New 
Hampshire  has  for  many  years  made  it  pe- 
nal to  bring  into  her  limits  paupers,  even 
from  other  states;  and  this  is  believed  to  be 
a  power  exercised  widely  in  Europe  among 
independent  nations,  as  well  as  in  this  coun- 
try among  the  states.  N.  H.  Rev.  Stat. 
1843,  Paupers,  p.  140,  chap.  67.  It  is  the 
undoubted  and  reserved  power  of  every  state 
here,  as  a  political  body,  to  decide,  inde- 


pendent of  any  provisions  made  by  Congress, 
though  subject  not  to  conflict  with  any  of 
them  when  rightful,  who  shall  compose  its 
population,  who  become  its  residents,  who 
its  citizens,  who  enjoy  the  privileges  of  its 
laws  and  be  entitled  to  its  protection  and 
favor,  and  what  kind  of  property  and  busi- 
ness it  will  tolerate  and  protect."  Mr.  Jus- 
tice Grier  said:  "It  is  not  necessary,  for 
the  sake  of  justifying  the  state  legislation 
now  under  consideration,  to  array  the  ap- 
palling statistics  of  misery,  pauperism,  and 
crime  which  have  their  origin  in  the  use  or 
abuse  of  ardent  spirits.  The  police  power, 
which  is  exclusively  in  the  states,  is  alone 
competent  to  the  correction  of  these  great 
evils,  and  all  measures  of  restraint  or  pro- 


pugnant  to  the  Constitution  of  the  state, 
nor  to  the  general  act  passed  thereunder. 
Lowry  v.  Com.  18  Ky.  L.  Rep.  481,  36  8.  W. 
1117. 

Louisiana  act  76  of  1884,  by  which  the 
legislature  declared  that  the  vote  or  de- 
cision of  the  people  of  a  parish  shall  control 
the  sale  of  spirituous  liquors  in  a  town  with- 
in its  limits,  is  within  the  constitutional 
power  of  the  legislature.  Garrett  v.  Aby, 
47  La.  Ann.  618,  17  So.  238. 

The  Massachusetts  statute  of  1870,  chap. 
389,  which  provides  that  the  inhabitants  of 
any  city  or  town  may  annually  vote  upon 
the  question  as  to  whether  any  person  shall 
be  allowed  to  sell  intoxicating  liquors,  and, 
in  the  event  of  such  vote  being  unfavorable, 
the  sale  of  such  liquors  in  such  city  or  town 
shall  be  prohibited,  is  not  unconstitutional 
in  that  it  delegates  legislative  power.  Com. 
V.  Bennett,  108  Mass.  27;  Com.  v.  Martin, 
108  Mass.  29,  Followed  in  Com.  v.  Dean, 
110  Mass.  357.  See  also  similar  decisions 
in  reference  to  counties  and  cities  in  other 
states:  Hammond  v.  Haines,  25  Md.  541, 
90  Am.  Dec.  77;  Fell  v.  State.  42  Md.  71,20 
Am.  Rep.  83;  State  v.  Cooke,  24  Minn.  247, 
31  Am.  Rep.  344;  Schulherr  v.  Bordeaux, 
64  Miss.  59,  8  So.  201 ;  States  ex  rel.  Sand- 
ford  v.  Common  Pleas  Court,  36  N.  J.  L. 
72,  13  Am.  Rep.  422;  Parker  v.  Com.  6  Pa. 
607,  47  Am.  Dec.  480;  Com.  v.  Locke,  29 
Pliila.  Leg.  Int.  172,  Affirmed  in  72  Pa. 
491,  13  Am.  Rep.  716;  Savage  v.  Com.  84 
Va.  619,  5  S.  E.  565. 

Mich.  Pub.  Acts  1889,  No.  207,  authorize 
the  boards  of  supervisors  of  a  county  to 
prohibit  the  manufacture  and  sale  of  intox- 
icating liquors  after  the  electors  of  a  coun- 
ty have  so  decided  by  popular  vote.  The 
court  holds  that  g  2  of  said  act,  which,  un- 
der authority  conferred  in  i  13,  suspends  the 
general  laws  of  the  state  relating  to  the  tax- 
ation and  regulation  of  the  liquor  traffic  in 
such  counties  as  have  prohibited  it,  and  al- 
lows it  to  remain  in  force  in  other  counties, 
is  not  unconstitutional.  Such  an  act  is  in 
furtherance  of  the  right  of  local  self-govern- 
ment, and  the  state  Constitution  contains 
no  provision  forbidding  the  legislature  to 
enact  laws  for  particular  localities,  or  to 
16  LJl.A.(N.S.)     . 


suspend  the  general  laws  in  particular  lo- 
calities. Feek  v.  Bloomingdale,  82  Mich. 
303,  10  L.R.A.  69,  47  N.  W.  37. 

And  the  provision  contained  in  {  6  of  the 
same  act  of  Michigan  ( commonly  called  "the 
local-option  law"),  giving  the  board  of  su- 
pervisors power  finally  to  determine  whether 
a  petition  for  election  prayed  for  to  deter- 
mine whether  the  sale  of  liquors  shall  be 
prohibited  has  been  signed  by  the  required 
number  of  electors,  and  also  as  to  the  suf- 
ficiency of  the  petition,  is  valid.  This  pow- 
er it  is  competent  for  the  legislature  to 
confer  on  the  board  of  supervisors,  under 
art.  4,  g  38,  of  the  state  Constitution,  per- 
taining to  the  power  of  the  legislature  to 
confer  upon  boards  of  supervisors  such  pow- 
ers of  a  local  legislative  and  administrative 
character  as  they  mav  deem  proper.  Fries- 
ner  v.  Charlotte,  91  Mich.  604,  52  N.  W.  18. 

The  Missouri  local-option  act  of  1887,  p. 
179,  permitting  the  majority  of  the  voters 
in  a  county,  town,  or  city  to  determine 
whether  sale  of  liquors  shall  be  prohibited 
and  licenses  refused  therein,  was  properly 
passed  by  the  legislature  in  the  exercise  of  ita 
police  powers,  and  the  same  is  not  unconsti- 
tutional as  delegating  legislative  power  to 
the  people,  nor  because  it  is  a  spMial,  and 
not  a  uniform,  law  throughout  the  state. 
State  ex  rel.  Maggard  v.  Pond,  93  Mo.  606, 
6  S.  W.  469,  Followed  in  State  v.  Moore,  107 
Mo.  78,  16  S.  W.  937;  and  in  State  v. 
Dugan,  110  Mo.  138,  19  S.  W.  195;  and 
in  State  v.  Watts.  Ill  Mo.  563,  20  S.  W. 
237:  State  v.  Handler,  178  Mo.  38,  76  S. 
W.  984;  State  v.  Harp  (Mo.)  109  S.  W. 
678. 

That  statute  is  not  a  local  or  special  law, 
nor  a  delegation  of  legislative  power  to  the 
people  voting  on  its  adoption;  nor  does  it 
violate  art.  4,  i  S3,  of  the  state  Constitution, 
which  prohibits  the  general  assembly  from 
indirectly  enacting  a  special  or  local  law 
by  partial  repeal  of  a  general  law,  it  being 
claimed  that  such  law  had  that  effect  upon 
the  general  regulating  liquor  statute  of  the 
state  known  as  the  "dram-shop  act."  Ex 
parte  Swann,  96  Mo.  44,  9  S.  W.  10,  Followed 
in  State  v.  Moore;  State  T.  Dugan;  and 
State  v.  Watts, — supra. 
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hibition  necessary  to  effect  the  purpose  are 
within  the  scope  of  that  authority." 

In  Bartemeyer  v.  Iowa,  18  Wall.  129,  21 
I>.  ed.  929,  decided  after  the  adoption  of  the 
14th  Amendment  to  the  Constitution  of  the 
United  States,  the  court  said  ( italicizing  the 
word  "prohibiting,"  as  indicated)  :  "The 
weight  of  authority  is  overwhelming  that  no 
such  immunity  has  heretofore  existed  as 
would  prevent  state  legislatures  from  regu- 
lating and  even  prohibiting  the  traffic  in  in- 
toxicating drinks,  with  a  solitary  exception. 
That  exception  is  the  case  of  a  law  operating 
so  rigidly  on  property  in  existence  at  the 
time  of  its  passage,  absolutely  prohibiting 
its  sale,  as  to  amount  to  depriving  the  owner 
of  his  property.  A  single  case — that,  of 
Wynehamer  v.  People,   13  N.  Y.  486 — has 


held  that  as  to  such  property  the  statute 
would  be  void  for  that  reason.  But  no  case 
has  held  that  such  a  law  was  void  as  vio- 
lating the  privileges  or  immunities  of  citi- 
zens of  a  state  or  of  the  United  States.  If, 
however,  such  a  proposition  is  seriously 
urged,  we  think  that  the  right  to  sell  intox- 
icating liquors,  so  far  as  such  a  right  exists, 
is  not  one  of  the  rights  growing  out  of 
citizenship  of  the  United  States,  and  in  this 
regard  the  case  falls  within  the  principles 
laid  down  by  this  court  in  the  Slaughter- 
house Cases,  16  Wall.  36,  21  L.  ed.  394. 
This  declaration  was  made  in  opposition  to 
the  opinion  of  Mr.  Justice  Field,  who  dis- 
sented on  the  specific  ground  that  it  al- 
lowed prohibition  of  the  sale  of  intoxicating 
liquor  in  any  way  for  any  use.    In  the  con- 


The  Montana  state  local-option  law  is  not 
unconstitutional,  either  as  being  an  unwar- 
ranted delegation  of  legislative  authority,  or 
as  promoting  special  legislation.  Re  O'Brien, 
29  Mont.  530,  75  Pae.  196. 

A  law  which  permits  the  voters  of  a  coun- 
ty, or  of  other  municipality,  to  determine 
whether  intoxicating  liquors  shall  be  sold 
therein,  is  not  unconstitutional  as  a  dele- 
gation of  legislative  power,  nor  in  contra- 
vention of  the  state  constitutional  provision 
that  the  legislature  shall  not  pass  special 
laws  regulating  the  internal  affairs  of  towns 
and  counties.  That  inhibition  is  intended  to 
forbid  the  passing  of  a  law  vesting  in  one  town 
or  county  a  power  of  local  government  not 
granted  to  another.  State,  Paul,  Prose- 
cutor, T.  Circuit  Judge,  60  N.  J.  L.  585,  1 
L.R.A.  86,  15  Atl.  272. 

The  Ohio  local-option  act  of  March  3, 
1888,  providing  that  the  vote  of  the  town- 
ship shall  determine  whether  or  not  the 
sale  of  liquor  shall  be  forbidden  therein,  is 
not  in  violation  of  art.  2,  §  26,  of  the  Con- 
stitution requiring  that  all  laws  of  a  gener- 
al nature  shall  have  a  uniform  operation 
throughout  the  state.  Gordon  v.  State,  46 
Ohio  St.  607,  6  L.R.A.  749,  23  N.  E.  63. 

The  Oregon  local-option  law  of  1905,  S 
10,  provides  that  a  vote  for  prohibition  in 
a  precinct  will  authorize  the  prohibition  or- 
der, notwithstanding  that  the  total  vote  in 
the  county  of  which  said  precinct  is  a  part 
is  as  a  whole  against  prohibition.  Such  law 
is  constitutional  and  valid.  Baxter  v.  State 
(Or.)  88  Pac.  677. 

The  South  Dakota  law  of  1897,  chap.  72, 
as  amended,  relating  to  the  sale  of  intox- 
icating liquors  and  providing  for  the  sub- 
mission on  petition  at  the  annual  municipal 
election  held  in  any  township,  town,  or  city 
of  the  question  of  granting  permits  to  sell 
at  retail  such  liquors ;  and  further  provid- 
ing that,  if  a  majority  vote  in  favor  thereof, 
the  corporate  authorities  shall  grant  per- 
mits for  such  sale  for  the  ensuing  year, — is 
not  unconstitutional  as  delegating  power  to 
local  communities  to  prohibit  or  authorize 
such  sale,  as  the  law  is  uniform  in  its  oper- 
ation throughout  the  state,  and  does  not 
leave  the  question  of  prohibition  to  such 
16  LJl.A.(N.8.)  ,  60 


towns  and  cities,  but  prohibits  the  sale  un- 
less the  conditions  are  complied  with.  State 
ex  rel.  Crothers  v.  Barber,  19  S.  D.  1,  101 
N.  W.  1078. 

The  Revised  Statutes  of  Texas  of  1896 
authorize  the  question  of  local  option  to  be 
submitted  to  a  vote  and  without  restriction, 
and  art.  3388  thereof  directs  that  the  ballot 
shall  be  indorsed  "for  prohibition"  or 
"against  prohibition."  A  submission  there- 
under is  in  compliance  with  Const,  art.  16, 
i  20,  directing  the  legislature  to  enact  a  law 
whereby  the  voters  may  determine  whether 
sales  "shall  be  prohibited  within  the  pre- 
scribed limits;"  and  the  submission  is  not 
nullified  in  that  the  statute  also  provides 
that  a  vote  in  favor  of  prohibition  shall  not 
prohibit  the  sale  of  wine  for  sacramental 
purposes,  nor  alcoholic  stimulants  as  medi- 
cine. Bowman.  V.  State,  38  Tex.  Crim.  Rep. 
14,  40  S.  W.  796,  41  S.  W.  635. 

And  such  act,  in  that  it  provides  for  an 
election  to  determine  whether  liquors  shall 
be  sold  in  certain  districts,  does  not  violate 
any  provisions  of  the  state  Constitution. 
Hoover  v.  Thomas,  35  Tex.  Civ.  App.  635, 
80  S.  W.  859.  - 

Such  act  also  contains  a  provision  except- 
ing sales  of  liquors  therefrom  for  sacramen- 
tal and  medicinal  purposes.  This  provision 
is  not  in  conflict  with  art.  16,  $  20,  of  the 
Constitution,  which  provides  that  the  leg- 
islature shall  enact  laws  whereby  the  voters 
moy,  by  a  majority  vote,  determine  whether 
the  sale  of  intoxicating  liquors  shall  be  pro- 
hibited. Ray  V.  State^  47  Tex.  Crim.  Rep. 
407,  83  S.  W.  1121. 

Where  a  provision  in  the  Constitution  of 
the  state  guarantees  to  counties  in  Texas 
the  right  of  local  option,  the  grant  of  a 
special  charter  to  a  city  by  the  legislature 
authorizing  such  city  to  license  saloons 
does  not  preclude  a  county  from  adopting  lo- 
cal-option laws  for  its  entire  territory,  in- 
cluding such  city.  Ex  parte  Elliott,  40  Tex. 
Crim.  Rep.  108,  91  S.  W.  670. 

Contra  cases  and  exceptions. 

The  California  act  of  1874  permits  the 
voters  of  every   township   or  incorporated 
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curring  opinion  of  Mr.  Justice  Bradley  no  | 
distinction  is  recoj^ized  between  intoxicat- 
ing liquors  and  other  kinds  of  property,  if 
harm  result  from  their  use.  He  said:  "No 
one  has  ever  doubted  that  a  legislature  may 
prohibit  the  vending  of  articles  deemed  in- 
jurious to  the  safety  of  society,  provided  it 
does  not  interfere  with  the  vested  rights  of 
property.  When  such  rights  stand  in  the 
way  of  the  public  good,  they  can  be  removed 
by  awarding  compensation  to  the  owner. 
When  they  are  not  in  question,  the  claim 
of  a  right  to  sell  a  prohibited  article  can 
never  be  deemed  one  of  the  privileges  and 
immunities  of  the  citizen." 

In  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  26,  24  L.  ed.  989,  it  was  held:  "All 
rights  are  held  subject  to  the  police  power 


of  a  state,  and,  if  the  public  safety  or  the 
public  morals  require  the  discontinuance  of 
any  manufacture  or  traffic,  the  legislature 
may  provide  for  its  discontinuance,  notwith- 
standing individuals  or  corporations  may 
thereby  suffer  inconvenience.  Aa  the  police 
power  of  a  state  extends  to  the  protection 
of  the  lives,  health,  and  property  of  h«r 
citizens,  the  maintenance  of  good  order,  and 
the  preservation  of  the  public  morals,  the 
legislature  cannot  by  any  contract  devest  it- 
self of  the  power  to  provide  for  these  ob- 
jects. While  the  court  does  not  assert  that 
property  actually  in  existence,  and  in  which 
the  right  of  the  owner  has  become  vested 
when  a  law  was  passed,  may,  under  its  pro- 
visions, be  taken  for  the  public  good  with- 
out due  compensation,  nor   lay  down   any 


city  to  vote  on  the  question  of  granting  li- 
censes to  sell  intoxicating  liquors;  but  the 
statute  is  declared  void  because  it  is  to  take 
effect  only  when  it  shall  be  approved  by  a 
majority  of  the  people  of  the  township,  and 
then  only  in  the  township  where  thus  ap- 
proved; and  the  same  is  an  improper  dele- 
gation by  the  legislature  to  the  people  to 
decide  by  a  popular  vote  whether  the  law 
shall  go  into  effect.  Ex  parte  Wall,  48  Cal. 
279,  17  Am.  Rep.  425. 

An  act  which  authorizes  the  people  to  de- 
cide by  ballot  whether  the  license  to  retail 
intoxicating  liquors  shall  be  permitted,  or 
whether  their  sale  shall  be  prohibited,  ex- 
presses no  legislative  will  on  this  question, 
prescribes  no  rule  of  conduct  for  the  govern- 
ment of  the  citizen,  but  delegates  legislative 
power  to  the  people  of  each  county;  and 
such  an  act  is  repugnant  to  the  Constitution 
of  the  state,  and  invalid.  Rice  v.  Foster,  4 
Harr.  (Del.)  479. 

So  much  of  the  Indiana  local-option  act  as 
prohibits  absolutely  the  sale  of  liquors  un- 
less the  majority  of  the  voters  at  an  election 
in  a  township  as  provided  for  in  said  act 
shall  be  for  licensing  the  sale  of  intoxicat- 
ing liquors  is  void  as  being  inconsistent  with 
the  Constitution;  but  that  part  of  the  act 
may  be  considered  as  though  stricken  out, 
.and  thus  leave  the  law  in  force  as  a  license 
law.    Maize  v.  State,  4  Ind.  342. 

The  Indiana  liquor  law  of  March,  1853,  in 
effect  enacted  that  prohibiting  or  licensing  the 
sale  of  liquors  shall  depend  upon  the  votes 
that  may  be  polled  upon  the  submission  of 
the  question  of  license  at  an  election  held 
as  provided  in  the  act,  and  is  equivalent  to 
a  law  which  is  to  take  effect  only  upon  its 
being  adopted  by  a  vote  of  the  people  of  a 
district,  and  is  accordingly  void  and  uncon- 
stitutional as  a  delegation  of  legislative 
power.  Meshmeier  v.  State,  11  Ind.  482. 
That  part  of  the  case  of  Maize  v.  State,  su- 
pra, in  which  a  part  of  the  law  of  1863, 
viz.,  as  to  enforcement  of  the  law  as  a  valid 
license  law,  was  held  to  be  constitutional 
and  valid,  is  overruled  in  this  case. 

Chapter  82  of  the  Iowa  Laws  of  the  13th 
general  assembly  (1870),  entitled,  "An  Act 
to  Provide  for  Prohibition  of  Sale  of  Wine 
15  LJEl_A..(N.S.) 


and  Beer  in  Counties  by  a  Vote  of  the  Peo- 
ple," is  unconstitutional  in  that  it  provides 
that  it  shall  be  unlawful  to  sell  ale,  wine, 
malt  liquors,  and  beer  except  as  provided  in 
a  former  law,  namely,  chap.  64,  Rev.  1860. 
Section  3  of  the  first  act  provides  for  the 
submission  at  a  general  election  to  the  legal 
voters  of  a  county  of  the  question  of  the 
adoption  of  the  provisions  of  the  act;  and 
provides  further  that,  if  a  majority  so  vote, 
the  provisions  of  the  act  shall  be  in  force 
in  that  county,  but  not  otherwise.  The  ef- 
fect of  a  vote  in  favor  of  the  act  of  1870  is 
to  adopt  provisions  in  direct  conflict  with 
the  other  statute,  and  hence  to  repeal  it  by 
implication;  and  the  legislature  has  no  pow- 
er to  make  the  operation  or  repeal  of  the 
law  dependent  upon  the  vote  of  the  people. 
State  V.  Weir,  33  Iowa,  134,  11  Am.  Rep. 
115. 

The  local-option  act  of  Washington  terri- 
tory (1865)  gives  to  election  precincts  the 
power  to  repeal  existing  laws  and  prohibit 
the  sale  of  liquor  within  their  boundaries, 
by  petition  to  the  county  commissioners  and 
by  vote  of  the  majority  of  electors  of  such 
precinct;  and  such  act  is  invalid  as  a  dele- 
gation of  legislative  authority,  and  for  the 
reason,  also,  that  precincts  are  not  munici- 
pal corporations.  Lessman  v.  Territory,  3 
Wash.  Terr.  452,  19  Pac.  63;  Thornton  v. 
Territory,  3  Wash.  Terr.  482,  17  Pac.  896; 
Turner  v.  Saxon  (Wash.  Terr.)  20  Pae. 
085. 

IX.  ValUlUy  of  qtuiM  proMbitory  latea, 
fcnoicn  as  "ditpensary  acta"  «u%d 
sometitnea  termed  "monopoKes." 

In  several  of  the  states,  particularly  in 
South  Carolina,  there  have  been  enacted 
laws  known  as  the  "dispensary  acts,"  which 
entirely  prohibit  the  sale  of  intoxicating  li- 
quors within  the  state,  or  in  some  instances 
within  a  municipality,  by  any  private  in- 
dividual or  citizen,  and  give  the  sale  of  such 
liquors  exclusively  to  the  state  or  munici- 
pality, to  be  made  through  its  officers  and 
agencies,  or  in  public  places  called  "dispen- 
saries." These  acts  have  been  sometimes 
termed   "public  monopolies,"  but,  as   they 
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rule  at  Tarisnoe  witb  its  deciBiooB  in  regard 
to  the  paramount  authority  of  the  Consti- 
tution and  laws  of  the  United  States  relat- 
ing to  the  regulation  of  commerce  with  foreign 
nations  and  among  the  several  states,  or  oth- 
erwise, it  reaffirms  its  decision  in  Bartemej- 
er  T.  Iowa,  supra,  .that,  as  a  measure  of  po- 
lice regulation,  a  state  law  prohibiting  the 
manufacture  and  sale  of  intoxicating  liquors 
is  not  repugnant  to  any  clause  of  that  Con- 
stitution." 

In  Mugler  ▼.  Kansas,  123  U.  S.  623,  660, 
31  L.  ed.  205,  210,  8  Sup.  Ct  Rep.  273,  the 
private  right  to  manufacture  liquor  for  the 
producer's  own  individual  use  was  contend- 
ed for, —  a  right  of  equal  rank  with  that  of 
manufacturing  or  selling  for  medical,  scien- 
tific, or  mechanical  purposes.    But  the  court 


said:  "It  will  be  observed  that  the  propo- 
sition, and  the  argument  made  in  support  of 
it,  equally  conceded  that  the  right  to  manu- 
facture drink  for  one's  personal  use  is  sub- 
ject to  the  condition  that  such  manufacture 
does  not  endanger  or  affect  the  rights  of 
others.  If  such  manufacture  does  preju- 
dicially affect  the  rights  and  interests  of  the 
community,  it  follows,  from  the  very  prem- 
ises stated,  that  society  has  the  power  to 
protect  itself  by  legislation  against  the  in- 
jurious consequences  of  that  business.  As 
was  said  in  Munn  v.  Illinois,  94  U.  S.  113, 
124,  24  L.  ed.  77,. 83,  while  power  does  not 
exist  with  the  whole  people  to  control  rights 
that  are  purely  and  exclusively  private,  gov- 
ernment may  require  'each  citizen  to  so 
conduct  himself  and  so  use  his  own  property 


are  at  least  "quasi  prohibitory"  in  their 
character,  it  has  been  thought  advisable  to 
include  in  this  note  such  cases  upon  the 
"dispensary  acts"  as  seem  allied  to  the  sub- 
ject of  the  note. 

Section  10  of  the  Alabama  act  of  1899, 
commonly  known  as  the  "dispensary  act," 
provides  that  spirituous  liquors  shall  not 
be  sold  in  any  county  in  which  a  dispensary 
is  authorized,  except  that  a  manufacturer 
may  sell  the  same  at  wholesale  to  duly  au- 
thorized dispensers;  the  general  assembly 
may  prohibit  the  sale  of  such  liquors  in  the 
slate  otherwise  than  by  governmental  sub- 
divisions thereof,  and  such  a  prohibition  is 
not  unconstitutional  because  of  its  violation 
of  any  individual  rights.  Sheppard  v.  Dow- 
ling,  127  Ala.  1,  86  Am.  St.  Rep.  68,  28  So. 
791. 

The  "dispensary  act"  for  the  county  of 
Terrell,  state  of  Georgia  (act  1897,  Dec.  10), 
confers  special  powers  for  engaging  in  the 
liquor  traffic  upon  a  municipality  through  a 
commissioner,  and  prohibits  the  same  as  to 
private  individuals.  A  general  assembly,  by 
virtue  of  its  police  power,  may  enact  a  law 
to  control  the  sale  of  liquor,  and  may  es- 
tablish dispensaries  for  an  exclusive  sale 
thereof  through  municipal  agents  or  of- 
ficers created  for  this  purpose;  and  such 
legislation  does  not  violate  the  constitu- 
tional rights  of  any  citizen,  nor  is  it  pro- 
hibited by  any  provision  of  the  Constitu- 
tion of  this  state  or  of  the  United  States. 
Plumb  v.  Christie,  103  Ga.  686,  42  L.R.A. 
181,  30  S.  E.  759. 

Law  of  North  Carolina,  1807,  chap.  235, 
regulating  the  liquor  traliic  in  Cumberland 
county  and  prohibiting  the  sale  of  liquor 
except  as  therein  provided,  is  not  unconsti- 
tutional because  bi  its  being  a  local  law  or 
creating  a  monopoly  in  the  state.  The  act 
in  question  belongs  to  the  class  of  laws 
known  as  "dispensary  acts,"  which  have  been 
assailed  by  individuals  who  have  felt  ag- 
grieved by  loss  of  their  business,  and  who 
have  sought  by  ingenious  objections  thereto 
to  have  such  laws  declared  unconstitutional, 
particularly  as  croatinj?  a  monopoly  in  the 
«tate.  Guy  v.  Cumberland  County,  122  N. 
0.  471,  29  8.  E.  771. 
16  L.R.A.(K.S.) 


The  South  Carolina  act  of  December  4, 
1892,  commonly  known  as  the  "dispensary 
act,"  prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors  as  a  beverage,  except 
as  in  such  act  provided,  is  not  in  violation 
of  art.  1,  {  10,  of  the  United  States  Con- 
stitution, forbidding  any  state  to  pass  laws 
impairing  the  obligation  of  contracts,  or  to 
levy  duties  on  imports  or  exports  without 
the  assent  of  Congress;  nor  is  such  act  re- 
pugnant to  the  5th  Amendment  of  the  Fed- 
eral Constitution  forbidding  the  taking  of 
property  without  due  process  of  law,  nor 
against  art.  4,  {  2,  of  said  Constitution, 
nor  the  14th  Amendment  thereof,  as  dis- 
criminating both  as  to  persons  and  property. 
Cantini  v.  Tillman,  54  Fed.  969. 

Th%  South  Carolina  dispensary  act  of  1893 
is  a  proper  exercise  by  the  state  of  its  pow- 
ers under  the  police  power,  and  it  may  as- 
sume the  entire  control  and  management 
of  the  traflSc  of  intoxicating  liquor  as  an 
article  or  subject  which  is  dangerous  to  the 
peace,  good  order,  health,  morals,  and  wel- 
fare of  the  people,  even  when  trade  is  one  of 
the  incidents  of  such  control  so  undertaken 
by  the  state.  State  ex  rel.  George  v.  Aiken, 
42  S.  C.  222,  26  L.R.A.  345,  20  S.  E.  221. 

The  South  Carolina  dispensary  act  (Jan- 
uary 2,  1895),  prohibiting  under  a  penalty 
the  sale  of  intoxicating  liquors  by  any  per- 
son except  as  permitted  otherwise  in  said 
act,  is  constitutional  and  valid.  State  ▼. 
Potterfield,  47  S.  C.  75,  25  S.  E.  39. 

Contra  cases  and  exceptions. 

t 

But  a  Federal  court  held  that  the  "dis- 
pen.sary  act  of  South  Carolina,"  permit- 
ting the  purchase  either  in  or  out  of  the 
state,  and  the  sale,  of  intoxicating  liquors 
by  state  officials,  but  prohibiting  the  pur- 
chase and  importation  thereof  by  private 
citizens  for  their  own  use,  cannot  be  justi- 
fied as  an  exercise  of  the  police  power,  and 
is  void  as  an  interference  with  interstate 
commerce.    Donald  v.  Scott,  67  Fed.  854. 

The  Alabama  act  of  1900,  relating  to  the 
establishment  of  a  dispensary  in  a  certain 
town,  and  creating  and  conferring  upon  a 
corporation   consisting   of   certain   commis- 
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as  not  unnecessarily  to  injure  another.'  But 
by  whom  or  by  what  authority  is  it  to  be  de- 
termined whether  the  manufacturer  of  partic- 
ular articles  of  drink,  either  for  general  use 
or  for  the  personal  use  of  the  maker,  will 
injuriously  affect  the  public?  Power  to  de- 
termine such  questions,  so  as  to  bind  all, 
must  exist  somewhere;  else  society  will  be 
at  the  mercy  of  the  few,  who,  regarding  only 
their  own  appetites  or  passions,  may  be  will- 
ing to  imperil  the  peare  and  security  of 
the  many,  provided  only  they  are  permitted 
to  do  as  they  please.  Under  our  system, 
that  power  is  lodged  with  the  legislative 
branch  of  the  government.  It  belongs  to 
that  department  to  exert  what  are  known  as 
the  'police  powers'  of  the  state,  and  to  de- 
termine primarily  what  measures  are  ap- 
propriate or  needful  for  the  protection  of  the 
public  morals,  the  public  health,  or  the 
public  safety." 

Other  decisions  by  the  Supreme  Court  of 
the  United  States  equally  far-reaching  in 
principle  might  be  quoted. 

As  early  as  1875  this  court  said:  "The 
legislature  may  suppress  the  liquor  trafSc 
altogether,  or  it  may  impose  such  restric- 
tions as  it  deems  wise."  Haug  v.  Gillctt,  14 
Kan.  140,  142.  The  highest  courts  of  other 
states  have  recognized  the  same  power  in 
passing  upon  laws  which  deprived  the  indi- 


vidual citizen  of  all  right  whatever  to  en- 
gage in  the  liquor  traffic.  Stateexrel.  George 
V.  Aiken,  42  S.  C.  222,  26  L.R.A.  345,  20  S. 
E.  221;  Sheppard  v.  Dowling,  127  Ala.  1, 
85  Am.  St.  Rep.  68,  28  So.  791 ;  Farmville  t. 
Walker,  101  Va.  323,  61  L.R.A.  125,  99  Am. 
St.  Rep.  870,  43  S.  E.  658 ;  Guy  v.  Cumber- 
land County,  122  N.  C.  471,  29  S.  E.  771. 
See  also  17  Am.  &  Eng.  Enc.  Law,  2d  ed. 
p.  200. 

It  is  said,  however,  that  in  no  case  has  it 
been  decided  that  the  sale  of  intoxicating 
liquors  for  medical,  scientific,  and  mechan- 
ical purposes  may  be  entirely  prohibited, 
when  that  was  the  question  under  discussion. 
But  the  principles  announced  are  determi- 
native of  that  question. 

Power  to  legislate  for  the  health,  morals, 
peace,  and  good  order  of  society  being  con- 
ceded to  the  legislature,  that  body  must  de- 
termine the  limits  of  its  exercise,  subject 
only  to  the  condition  that  the  measures 
adopted  are  reasonably  appropriate  to  ef- 
fect its  purposes;  and  upon  this  question 
the  court  will  rarely  substitute  its  judgment 
for  that  of  the  legislature.  In  the  recent 
case  of  Otis  v.  Parker,  187  U.  S.  606,  47  L. 
ed.  323,  23  Sup.  Ct.  Rep.  168,  the  Supreme 
Court  of  the  United  States  sustained  aa 
amendment  to  the  Constitution  of  the  State 
of  California  making  void  all  contracts  for 


sioners  the  power  to  suspend  the  dispensary, 
thereby  prohibiting  the  liquor  trallic,  or  to 
discontinue  it  permanently,  thereby  putting 
into  operation  the  liquor  law  of  the  state 
and  city,  is  unconstitutional;  and  the  ef- 
fect of  such  statute  is  absolutely  to  prohibit 
the  sale  of  liquors  by  individuals,  and  is  an 
unlawful  delegation  of  legislative  power. 
Mitchell  v.  State.  134  Ala.  392,  32  So.  087. 

The  South  Carolina  "dispensary  act" 
(December  24,  1892),  forbidding  the  sale, 
or  keeping  for  sale,  of  intoxicating  liquors 
within  the  stale  by  a  private  individual, 
and  vesting  the  right  to  sell  such  liquors 
in  the  state  exclusively  by  olTiecrs  and  agents 
specially  designated  for  the  purpose,  the 
profits  of  such  sale  going  to  the  state,  is 
repugnant  to  art.  1,  {  1,  of  the  state  Con- 
stitution, providing  that  all  men  are  en- 
dowed by  their  Creator  with  certain  inalien- 
able rights  of  acquiring,  possessing,  and  pro- 
tecting property,  and  of  seeking  and  obtain- 
ing their  safety  and  happiness;  and  said 
act  is  also  violative  of  art.  1,  §  14,  of  said 
Constitution,  which  declares  that  no  person 
shall  be  despoiled  or  dispossessed  of  his 
property,  or  deprived  of  his  liberty  or  es- 
tate, but  by  the  judgment  of  his  peers  or 
the  law  of  the  land.  McCullough  v.  Brown. 
41  S.  C.  220,  23  L.R.A.  410,  19  S.  E.  458: 
State  V.  O'Donnell,  41  S.  C.  553,  19  8.  E. 
748. 

The  South  Carolina  "dispensary  act"  of 
1895,  as  amended  in  1896  and  1897,  contain- 
ing provisions  requiring  state  commission- 
ers to  purchase  from  brewers  and  distillers 
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of  the  state,  and  to  make  contracts  with 
grape  growers  in  the  state  for  the  sale  of 
their  product  through  the  dispensary  at  a 
small  percentage  as  provided  in  the  act, 
and  prohibiting  the  importation  by  indi- 
viduals as  also  therein  provided,  is  uncon- 
stitutional in  that  such  act  discriminate* 
against  the  products  of  other  states.  The 
law  recognizes  liquors  and  wines  as  com- 
modities which  may  be  thus  bought  and  sold, 
and  they  must  therefore  be  deemed  subjects 
of  interstate  commerce.  Such  a  law  is  an 
interference  with  that  commerce.  Scott  v. 
Donald,  165  U.  S.  68,  41  L.  ed.  632,  17  Sup. 
Ct.  Rep.  265  (Affirming  67  Fed.  854). 

The  "dispensary  act"  of  South  Carolina 
of  March  6,  1896,  No.  61,  as  amended  March 
5,  1S97,  in  so  far  as  it  requires  a  resident 
of  that  state  who  wishes  to  order  alcoholic 
liquors  for  his  own  use  first  to  communi- 
cate his  purpose  to  a  state  officer,  and  in  so 
far  as  it  deprives  any  nonresident  of  the 
right  to  ship  by  means  of  interstate  com- 
merce any  liquor  into  South  Carolina  un- 
less authorization  is  first  obtained  from  the 
officers  of  that  state,  is  unconstitutional. 
The  right  of  a  citizen  to  avail  himself  of 
interstate  commerce  cannot  be  held  to  be 
subject  to  the  issuing  of  a  certificate  of  a 
state  officer  of  South  Carolina  without  ad- 
mitting power  of  the  officer  to  control  the 
exercise  of  the  right.  Such  right  finds  its 
support  in  the  Constitution  of  the  United 
States.  Vance  v.  W.  A.  Vandercook  Co.  170 
U.  S.  438,  42  L.  ed.  1100,  18  Sup.  Ct.  Rep. 
674.  W.  H.  S. 
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the  sale  of  shares  of  the  capital  stock  of 
any  corporation  or  association  on  margin, 
or  to  be  delivered  at  a  future  day,  and,  in 
doing  so,  said:  "The  objection  urged  against 
the  provision,  in  its  literal  sense,  is  that 
this,  prohibition  of  all  sales  on  margin  bears 
no  reasonable  relation  to  the  evil  sought  to 
be  cured,  and  therefore  falls  within  the  1st 
section  of  the  I4th  Amendment.  It  is  said 
that  it  unduly  limits  the  liberty  of  adult 
persons  in  making  contracts,  which  concern 
only  themselves,  and  cuts  down  the  value 
of  a  class  of  property  that  often  must  be  dis- 
posed of  under  contracts  of  the  prohibited 
kind,  if  it  is  to  be  disposed  of  to  advantage, 
thus  depriving  persons  of  liberty  and  prop- 
erty without  due  process  of  law;  and  that 
it  unjustifiably  discriminates  against  prop- 
erty of  that  class,  while  other  familiar  ob- 
jects of  speculation,  such  as  cotton  or  grain, 
are  not  touched,  thus  depriving  persons  of 
the  equal  protection  of  the  laws.  It  is  true, 
no  doubt,  that  neither  a  state  legislature, 
nor  a  state  Constitution,  can  interfere  arbi- 
trarily with  private  business  or  transac- 
tions, and  that  the  mere  fact  that  an  enact- 
ment purports  to  be  for  the  protection  of 
public  safety,  health,  or  morals  is  not  con- 
clusive upon  the  courts.  Mugler  v.  Kansas, 
123  U.  S.  623,  661,  31  L.  ed.  205,  210,  8  Sup. 
Ct.  Rep.  273;  Lawton  v.  Steele,  162  U.  S. 
133,  137,  38  L.  ed.  386,  388,  14  Sup.  Ct.  Rep. 
499.  But  general  propositions  do  not  carry 
us  far.  While  the  courts  must  exercise  a 
judgment  of  their  own,  it  by  no  means  is 
true  that  every  law  is  void  which  may  seem 
to  the  judges  who  pass  upon  it  excessive, 
unsuited  to  its  ostensible  end,  or  based  upon 
conceptions  of  morality  with  which  they  dis- 
agree. Considerable  latitude  must  be  al- 
lowed for  differences  of  view  as  well  as  for 
possible  peculiar  conditions  which  this  court 
can  know  but  imperfectly,  if  at  all.  Other- 
wise a  Constitution,  instead  of  embodying 
only  relatively  fundamental  rules  of  right, 
as  generally  understood  by  all  English- 
speaking  communities,  would  become  the 
partisan  of  a  particular  set  of  ethical  or 
economic  opinions,  which  by  no  means  are 
held  semper  uhique  et  ai  omnibus.  Even  if 
the  provision  before  us  should  seem  to  us 
not  to  have  been  justified  by  the  circum- 
stances locally  existing  in  California  at  the 
time  when  it  was  passed,  it  is  shown  by  its 
adoption  to  have  expressed  a  deep-seated 
conviction  on  the  part  of  the  people  con- 
cerned as  to  what  that  policy  required. 
Such  a  deep-seated  conviction  is  entitled 
to  great  respect.  If  the  state  thinks  that 
an  admitted  evil  cannot  be  prevented  except 
by  prohibiting  a  calling  or  transaction  not 
in  itself  necessarily  objectionable,  the  courts 
cannot  interfere,  unless,  in  looking  at  the 
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substance  of  the  matter,  they  can  see  that 
it  'is  a  clear,  unmistakable  infringement  of 
rights  secured  by  the  fundamental  law.' 
Booth  V.  Illinois,  184  U.  S.  425,  429,  46 
h.  ed.  623,  626,  22  Sup.  Ct.  Rep.  425." 

Those  organized  portions  of  society  called 
"states"  have  their  own  peculiarities,  phys- 
ical, mental,  moral,  and  industrial.  They 
have  a  right  to  the  development  and  dis- 
play of  their  own  individualities  in  their 
own  way,  and  acts  of  the  legislature  adapted 
to  the  wants  and  conditions  of  the  people 
of  one  state  might  be  wholly  unsuited  to  the 
welfare  of  the  people  of  another  state,  differ- 
ently situated,  and  with  different  civic  needs 
and  purposes.  No  body  of  men  can  be  so 
well  informed  regarding  the  composition, 
character,  'and  distribution  of  the  state's 
citizenship,  the  origin,  habits,  customs,  cul- 
ture, and  ideals  of  the  people,  the  modifying 
influences  of  their  environment;  the  scope 
and  possibilities  of  their  industries,  and  all 
other  facts  relating  to  their  welfare  as  a 
distinct  political  entity,  as  representatives 
of  those  people  chosen  from  the  various  lo- 
calities of  the  territory  concerned.  They  un- 
derstand better  than  any  court  possibly  can 
the  evils  chargeable  to  the  presence  of  in- 
toxicating liquors  among  their  own  con- 
stituents ;  they  know  the  extent  to  which  in- 
toxicating liquors  are  used  and  may  be  used 
by  their  own  people  as  medicine  and  in  law- 
ful business  pursuits,  they  are  able  to  judge 
what  are  and  what  are  not  desirable  means 
to  desirable  ends;  and  if,  in  their  judgment, 
high  license,  low  license,  local  option,  state 
monopoly,  and  all  other  methods  of  regula- 
tion and  restraint  are  fruitless  measures  for 
the  protection  of  the  health,  morals,  peace, 
and  safety  of  the  state  against  the  use  of 
intoxicating  liquors;  if,  under  the  best  pos* 
sible  regulations,  drug  stores  or  other  dis- 
pensaries become  in  fact  saloons;  if  such 
records  of  sales  as  are  made  at  those  places 
reek  with  rottenness;  if  by  such  expedients 
the  door  is  merely  opened  to  deception  and 
fraud  and  perjury;  if  unpreventable  infrac- 
tions of  the  best  liquor  law  devisable  lead 
to  a  general  disrcp^ard  of  law  and  contempt 
for  its  enforcement  and  administration;  and 
if  drunkenness  still  remains  common, — the 
legislature  may  banish  the  traffic  altogether. 
Whether,  as  a  matter  of  policy,  the  legis- 
lature ought  to  go  to  any  such  length,  the 
courts  have  no  right  to  say.  That  it  has  the 
power,  under  the  law,  to  do  so,  the  courts 
cannot,  under  the  law,  do  otherwise  than 
declare. 

As  shown  by  the  decisions  quoted  and  re- 
ferred to,  the  right  to  sell  intoxicating  liq- 
uors  is  not  one  of  the  privileges  or  immuni- 
ties of  a  citizen  of  the  United  States,  and 
the  power  of  the  state  legislature  over  the 
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subject  is  not  affected  by  the  14th  Amend- 
ment to  the  Constitution  of  the  United 
States. 

The  amendment  to  the  Constitution  of 
this  state  already  quoted  does  not  limit  or 
abridge  the  power  of  the  legislature  fur- 
ther to  prohibit  the  traffic  in  intoxicating 
liquor.  It  restrains  the  legislature  in  its 
power  to  tolerate  only,  and  not  in  its  power 
to  suppress.  The  sole  purpose  of  the  excep- 
tion relating  to  medical,  scientific,  and  me- 
chanical purposes  is  to  mark  the  limit  of 
the  positive  inhibition  which  is  established. 
There  is  no  convenient  word  which  connotes 
all  the  purposes  other  than  medical,  scien- 
tific, and  mechanical  for  which  intoxicating 
liquors  may  be  used.  If  such  other  purposes 
may  be  indicated  by  the  word  'Average," 
the  effect  of  the  amendment  is  the  same  as 
if  it  simply  read,  "The  manufacture  and  sale 
of  intoxicating  liquors  for  beverage  pur- 
poses shall  be  forever  prohibited  in  this 
state."  Therefore  the  status  of  the  manu- 
facture and  sale  of  such  liquors  for  medical, 
scientific,  and  mechanical  purposes  was  in 
no  manner  fortified  by  the  constitutional 
amendment,  but  it  was  left  to  be  dealt  with 
by  the  legislature  as  necessity  might  re- 
quire, having  particular  regard  to  the  com- 
plete suppression  of  manufacture  and  sale 
for  beverage  purposes. 

In  appellant's  brief  some  reference  is  made 
to  the  rights  reserved  by  the  Constitution 
to  the  people,  and  the  language  of  the  deci- 
sion in  case  of  State  ex  rel.  Vance  v.  To- 
peka,  31  Kan.  462,  464,  2  Pac.  693,  594,  is 
quoted  as  follows:  "The  sovereign  power  of 
the  state  of  Kansas,  as  in  all  governments 
by  the  people,  is  inherent  in  the  people. 
They  are  the  original  source  and  fountain 
from  which  emanates  all  power,  civil  and 
political;  and  the  various  branches  or  de- 
partments of  the  government  are  simply  the 
instruments  of  sovereignty,  and  not  the  sov- 
ereignty itself.  Even  the  legislature  is 
a  mere  instrument  of  sovereignty,  a 
servant  of  the  sovereign,  and  not  the 
sovereign  itself."  But  the  people  have 
set  the  Constitution  over  themselves  as  a 
limitation  upon  their  own  sovereignty,  and 
it  is  their  duty  to  obey  it  precisely  the  same 
as  officials  who  are  given  authority  under  it. 
By  that  instrument  a  government  has  been 
established,  and  its  powers  defined  and  dis- 
tributed. Among  the  powers  granted  are 
such  as  are  designated  legislative,  executive, 
and  judicial.  These  are  sovereign  powers, 
and  the  people,  having  delegated  them  to 
instruments  of  their  own  creation,  cannot 
interfere  with  their  exercise.  They  may 
meet  in  their  organized  political  capacity  and 
change  the  fundamental  law,  but.  so  long  as 
the  Constitution  stands,  they  cannot  legis- 
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late  or  execute  laws  or  adjudicate  contro- 
versies. The  recognition  of  any  other  doe- 
trine  would  sound  the  death  knell  of  eon- 
stitutional  government. 

It  is  elementary  law  that  grants  of  power 
by  state  Constitutions  to  state  legislatures 
include  all  legislative  power  that  is  not  ex- 
pressly withheld.  The  only  limitationa  up- 
on the  power  of  the  legislature  over  the 
subject-matter  of  this  litigation  are  those 
already  indicated.  No  right  to  determine 
the  extent  to  which  intoxicating  liquors  may 
be  sold  in  the  state  was  reserved  to  the  ap- 
pellant, and  he  must  abide  by  the  regula- 
tions adopted  by  the  lawmaking  body.  Such 
being  the  law,  no  individual  has  any  enforce- 
able right  to  a  permit  to  sell  intoxicating 
liquors.  What  the  legislature  may  entirely 
withhold,  it  may  grant  upon  such  terms  as 
it  may  see  fit.  Any  conditions  which,  in  ita 
wisdom,  it  may  deem  necessary  to  impose, 
must  be  met  and  endured.  An  official  could 
be  designated  for  the  purpose  and  given  au- 
thority to  appoint  persons  to  manufacture 
and  sell  intoxicating  liquors  as  the  governor 
appoints  notaries  public,  and  no  individual 
who  might  thus  be  excluded  from  the  busi- 
ness could  complain.  The  case  of  Yick  Wo 
v.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064,  relied  upon  by  the  ap- 
pellant, has  been  distinguished  by  the  court 
which  decided  it  from  cases  involving  regu- 
lations of  the  traffic  in  intoxicating  liquors. 
"It  will  thus  be  seen  that  that  case  was  es- 
sentially different  from  the  one  now  under 
consideration;  the  ordinance  there  held  in- 
valid vesting  uncontrolled  discretion  in  the 
board  of  supervisors  with  reference  to  a 
budiness  harmless  in  itself  and  useful  to  the 
community,  and  the  discretion  appearing  to 
have  been  exercised  for  the  express  purpose 
of  depriving  the  petitioner  of  a  privilege 
that  was  extended  to  others.  In  the  present 
case  the  business  is  not  one  that  any  per- 
son is  permitted  to  carry  on  without  a  li- 
cense, but  one  that  may  be  entirely  pro- 
hibited, or  subjected  to  such  restrictions 
as  the  governing  authority  of  the  city  may 
prescribe."  Crowley  v.  Christensen,  137  U.  8. 
S6,  94,  34  L.  ed.  G20,  G24,  11  Sup.  Ct.  Rep. 
13. 

This  court,  however,  does  not  admit  that 
the  power  vested  in  the  probate  judge  to 
grant  or  refuse  permits  is  an  arbitrary  one. 
In  order  to  obtain  a  permit,  an  application 
must  be  presented,  tendering  specific  issues; 
notice  of  a  hearing  must  be  given ;  the  coun- 
ty attorney  is  required  to  appear  at  the 
hearing  and  cross-examine  witnesses,  and  oth- 
er interested  persons  may  do  so;  evidence 
must  be  introduced  in  support  of  the  appli- 
cation, and  contrary  evidence  must  be  heard 
if  oITcred;   the  probate  judge  then  decidci 
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upon  the  merits  of  the  entire  case,  and  a 
review  of  his  final  conclusion  is  contem- 
plated. Therefore  the  legislature  did  not 
intend  that  the  probate  judge  should  be 
guided  in  any  particular  by  his  own  will,  in- 
stead of  the  facts  developed  at  the  hearing. 
Among  the  qualifications  to  be  established 
are  good  moral  character,  trustworthiness 
to  meet  the  responsibilities  of  the  business. 
good  faith  in  personally  conducting  business 
as  a  pharmacist,  and  the  extent  of  the  ap- 
plicant's qualifications  as  a  pharmacist. 
These  matters  are  of  such  a  peculiar  char- 
acter that  any  action  taken  in  respect  of 
them  requires  the  exercise  of  good  judgment 
and  a  sound  discretion  if  the  public  welfare 
is  to  be  subserved.  In  any  case  there  might 
be  substantial  and  uncontradicted  evidence 
upon  every  matter  requiring  proof,  and  yet 
it  might  be  evident  that  a  permit  ought  not 
to  be  granted.  In  Yick  Wo  v.  Hopkins,  su- 
pra, the  court  said :  "The  ordinance  there- 
fore also  differs  from  the  not  unusual  case 
where  discretion  is  lodged  by  law  in  public 
officers  or  bodies  to  grant  or  withhold  li- 
censes to  keep  taverns  or  places  for  the  sale 
of  spirituous  liquors,  and  the  like,  when  one 
of  the  conditions  is  that  the  applicant  shall 
be  a  fit  person  for  the  exercise  of  the  privi- 
lege, because  in  such  cases  the  fact  of  fit- 
ness is  submitted  to  the  judgment  of  the 
officer,  sod  calls  for  the  exercise  of  a  discre- 
tion of  a  judicial  nature."  While,  therefore, 
in  the  preparation  of  the  statute,  the  words 
vesting  discretion  in  the  probate  judge  were 
placed  after  words  requiring  that  the  aver- 
ments of  the  application  must  be  proved  to 
his  satisfaction,  they  nevertheless  do  not 
open  to  him  an  additional  field  of  option,  in 
which  prejudice  or  caprice  may  rule.  The 
discretion  is  still  a  l^al  one,  to  be  exercised 
only  upon  the  facts  and  circumstances  of 
the  case,  after  a  full  hearing.  "Section  6 
[Vt.  Laws  1894,  p.  51]  provides  that  upon 
such  vendor's  filing  his  sworn  application, 
depositing  |600,  and  paying  $25,  the  state 
treasurer  shall  issue  a  license  to  him;  and 
S  9  provides  that  the  city  or  town  clerk, 
when  authorized  by  said  board,  and  upon 
payment  of  the  license  fee,  shall  issue  a  li- 
cense; but  it  provides  that,  though  such 
vendor  has  complied  with  every  requirement 
of  the  law  down  to  the  time  the  aldermen  or 
selectmen  'act  upon  such  application,'  they 
may  then  refuse  the  license,  if,  in  their  judg- 
ment, it  should  not  be  granted.  The  act 
does  not  confer  upon  this  board  authority 
to  grant  or  refuse  licenses  at  their  mere 
option,  as  in  Yick  Wo  v.  Hopkins  and  in 
Stato  V.  Conlon,  65  Conn.  478, 31  L.R.A.  55. 
48  Am.  St.  Rep.  227,  33  Atl.  519.  Here  the 
board  are  required  to  act  forthwith  upon  the 
application,  and  to  exercise  their  judgment 
whether  a  license  should  or  should  not  be 
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granted.  If  they  should  refuse  to  act  in  any 
case,  they  could  doubtless  be  moved  by  man- 
damus. When  they  have  acted  and  passed 
their  judgment  upon  the  application,  resort 
to  mandamus  cannot  be  had,  because  they 
are  invested  with  quasi  judicial  power,  and 
the  legal  presumption  is  that  they  have  act- 
ed judiciously.  No  point  is  made  in  the 
respondent's  brief  that  it  is  not  competent 
to  leave  the  granting  of  licenses  to  the  judg- 
ment of  the  board  of  aldermen,  or  selectmen. 
Discretion  should  be  reposed  in  some  per- 
son; otherwise  books,  pictures,  and  other 
merchandise  of  an  immoral  character  might 
be  offered  for  sale.  Whether  there  is  rea- 
son to  apprehend  that  vendors  who  go  about 
from  place  to  place,  disposing  of  goods  by 
auction  and  private  sale,  will  deceive  and 
defraud  the  public  as  to  the  quality  of  the 
goods  sold,  the  legislature,  as  was  said  by 
the  court  in  State  t.  Conlon,  must  be  the 
judge."  State  v.  Harrington,  68  Vt.  622, 
34  L.R.A.  100,  104,  36  Atl.  616. 

Under  the  statutes  of  1881  and  1885  the 
action  of  the  probate  judge  in  g^nting  per- 
mits was  not  judicial.  No  method  of  pro- 
cedure was  established,  beyond  the  require- 
ment that  a  petition  of  a  certain  character 
be  filed.  No  hearing  was  provided  for,  and 
the  probate  judge  was  left  to  satisfy  himself 
of  the  truth  of  the  petition  in  any  manner  he 
saw  fit.  No  appeal  was  provided  for  in  the 
statutes  themselves,  and  no  other  statute 
was  available  for  that  purpose.  His  func- 
tions were  merely  those  of  a  commissioner 
of  licenses.  Martin  v.  Probate  Judge,  32 
Kan.  146,  4  Pac.  158;  Stanley  v.  Monnet,  34 
Kan.  708,  9  Pac.  765.  Both  these  cases  were 
decided  prior  to  1887.  The  statute  of  1887, 
however,  changed  the  whole  character  of  the 
proceeding.  It  then  took  the  form  of  a  trial 
between  the  applicant  and  the  state,  repre- 
sented by  the  county  attorney,  held  after 
notice,  based  on  a  written  petition,  whose 
allegations  are  in  effect  denied  by  the  law, 
and  are  to  be  supported  and  opposed  by  evi- 
dence, ending  in  a  recorded  judgment 
sustaining  or  refusing  the  right  to  exercise 
the  authority  prayed  for,  and  followed 
by  an  appeal  or  proceeding  in  error  if 
any  interested  party  should  feel  aggrieved. 
Therefore  the  power  of  the  probate  judge 
over  the  matter  is  now  essentially  of  a  ju- 
dicial character.  The  proceeding  is  vir- 
tually a  judicial  proceeding,  and,  instead 
of  acting  as  a  commissioner,  he  acts  as  a 
court.  In  order  that  a  probate  judge  may 
exercise  such  power,  it  is  not  necessary  that 
he  be  designated  a  court.  "It  has  already 
been  decided  in  this  court,  and  we  think 
rightly,  that  it  is  not  necessary  that  the 
legi'ilaturo,  in  order  to  create  a  court  or  to 
confer  judicial  power,  should  first,  in  terms, 
create  a  court.    Malone  v.  Murphy,  2  Kan. 
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250;  State  v.  Youtiff,  3  Kan.  445.  Whenever 
the  legislature  confers  upon  any  board  or 
officer  powers  which  are  unquestionably  ju- 
dicial in  their  nature,  and  when  they  also 
invest  such  board  or  officer  with  all  the  in- 
struments and  paraphernalia  of  a  court, 
they  undoubtedly  create  a  court,  although 
they  may  not  in  terms  say  so."  Prell  v. 
McDonald,  7  Kan.  426,  447,  12  Am.  Rep. 
423.  The  power  of  the  legislature  to  create 
such  a  tribunal  is  undoubted.  Matthews 
y.  Shawnee  County,  34  Kan.  606,  9  Pac. 
765;  Morris  v.  Bunyan,  58  Kan.  210,  48  Pac. 
864.  The  duties  to  be  discharged  were  cast 
upon  the  person  at  the  time  holding  the  of- 
fice of  probate  judge,  and  not  upon  him  as 
probate  judge  or  upon  the  probate  court. 
Such  duties  now  being  incompatible  with 
any  functions  possessed  by  that  individual 
in  his  capacity  as  judge  of  the  probate  court, 
he  can  lawfully  undertake  them  (Young  v. 
Ledrick,  14  Kan.  92;  State  v.  Majors,  16 
Kan.  440;  Intoxicating- Liquor  Cases,  25 
Kan.  762,  37  Am.  Rep.  284);  and  the  right 
of  appeal  from  his  action  can  be  conferred 
upon  the  district  court.  "Any  matter  judi- 
cial in  its  character  can  be  taken  from  even 
a  road  overseer  to  the  district  court,  pro- 
vided the  statutes  authorized  the  same." 
Wilson  v.  Price-Raid  Auditing  Commission, 
31  Kan.  257,  1  Pac.  587.  In  the  statute  un- 
der consideration  both  an  appeal  and  a  re- 
view on  error  are  given.  Since  the  discre- 
tion of  the  probate  judge  is  not  of  the  ar- 
bitrary and  unrestrained  character  described 
by  appellant,  the  proceeding  in  error  is  suf- 
ficient to  safeguard  his  rights.  But  the  pro- 
vision for  an  appeal  is  also  valid.  Upon 
filing  the  bond  the  district  court  becomes 
vested  with  jurisdiction  (2  Cyc.  Law  &  Proc. 
p.  965),  and  it  may  then  regulate  all  subse- 
quent proceedings.  "Where  no  mode  of  ap- 
peal is  provided  by  the  legislature,  in  such 
cases  the  appellate  court  may  frame  proper 
rules  of  procedure  to  bring  the  case  before 
it."  2  Cyc.  PI.  &.  Ft.  p.  14.  The  case  of 
Ward  V.  Ward,  37  Tex.  389,  cited  in  the 
case  of  Re  Hendricks,  60  Kan.  796,  807,  57 
Pac.  965,  has  no  application.  In  that  case 
the  legislature  authorized  appeals  from  in- 
terlocutory judgments,  and  directed  that  the 
procedure  be  governed  by  the  law  regulating 
appeals  from  final  judgments,  which  was 
wholly  inapplicable.  Having  specified  an 
unworkable  scheme,  none  other  was  open  to 
adoption,  and  the  law  failed. 

The  provisions  of  the  statute  authorizing 
a  summary  revocation  of  a  permit  are  also 
valid.  Wallace  v.  Reno,  27  Nev.  71,  63 
L.R.A.  337,  103  Am.  St.  Rep.  747,  73  Pac. 
528. 

From  all  this  it  follows  that  the  statutes 
complained  of  are  in  all  respects  constitu- 
tional and  valid,  the  original  position  taken 
16  LJl.A.(N.S.) 


by  this  court  is  adhered  to,  and  the  order  af- 
firming the  judgment  of  the  district  court 
will  not  be  disturbed. 

All  the  Justices  concur. 

Affirmed  by  Supreme  Court  of  United 
States,  January  13,  1908,  208  U.  S.  613, 
62  L.  ed.  645,  28  Sup.  Ct.  Rep.  567. 
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INHABITANTS  OF  EAST  LIVERMORE 

V. 

UVERMORE  FALLS  TRUST  &  BANKING 
COMPANY. 


(—  Me. 


69  Atl.   306.) 


Tax  —  double  —  corporate    shares    and 

assets. 

1.  A  tax  upon  the  shares  of  a  bank's 
stock,  and  upon  its  assets,  is  double,  and 
cannot  be  levied  in  the  absence  of  express 
legislative  authority. 

Tax  —  statute  —  construction. 

2.  A  statute  providing  for  taxation  of  all 
shares  in  moneyed  corporations,  and  all  ef- 
fects, obligations  for  money,  or  other  prop- 
erty, public  stocks  and  securities,  does  not 
require  a  tax  upon  the  shares  of  a  bank 
and  also  upon  the  shares  of  the  stock  of 
other  institutions  held  by  it  as  an  invest- 
ment. 

Same  —  shares  of  stock. 

3.  A  statute  providing  that  the  shares  of 
corporations  shall  be  taxed  to  the  owners 
thereof  where  they  reside  does  not  require 
a  tax  to  be  levied  upon  the  shares  of  a  bank 
and  also  upon  shares  of  other  corporati<ms 
held  by  it  as  an  investment. 

Same  —  re-enactment  ^  Judicial  inter- 
pretation. 

4.  The  re-enactment  of  a  statute  after  a 
judicial  interpretation  of  it  indicates  an 
intention  that  the  judicial  interpretation  of 
the  statute  shall  stand  as  the  law. 

(December  19,  1907.) 

Case  Sole.  —  Taxation  of  shares  of 
stock  and  corporate  assets  as  double 
t€ixation. 

The  earlier  cases  on  this  question  wheth- 
er the  taxation  of  shares  of  stock  and  cor- 
porate assets  constitutes  double  taxation 
have  been  gathered  in  a  subject  note  to 
.State  Board  v.  People,  58  L.R.A.  589;  and 
the  cases  included  here  are  only  those  de- 
cided since  that  date.  An  examination  of 
the  above  note  will  reveal  that  there  is  an 
almost  hopeless  conflict  between  the  cases 
as  to  the  power  and  right  of  a  state  to  tax 
corporations  upon  thetr  capital  stock,  or 
their  property  and  assets,  and  their  stock- 
holders upon  the  shares  that  represent 
nothing   else;    and   no  cases   decided   sines 


Digitized  by 


Google 


1907. 


EAST  LIVERMORE  v.  LIVEnMORE  FALLS  T.  &  BKG.  CO. 


963 


SUBMISSION  upon  an  agreed  statement 
of  facts  by  the  Supreme  Judicial  Court 
for  Androscoggin  County  for  the  opinion 
of  the  full  bench  of  an  action  brought  to 
recover  a  tax  alleged  to  be  due  and  pay- 
able. 

The  facts  sufficiently  appear  in  the  opin- 
ion. 

Mr.  W.  H.  Newell  for  plaintiff. 

Messrs.  John  H.  Maxwell  and  Heath 
&  Andrews  for  respondent. 

Emery,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Livermore  Falls  Trust  &  Banking 
Company,  the  defendant  bank,  was  located 
and  doing  business  in  East  Livermore  on 
April  I,  1906,  and  all  the  shares  of  its 
capital   stock  were  then   taxable,  and  pre- 


sumably were  taxed,  at  their  "just  value," 
in  some  form  in  some  town  in  this  state, 
at  least  so  far  as  such  taxing  would  not 
be  double  taxation.  Rev.  Stat.  chap.  9,  \\ 
5,  29.  At  that  date,  however,  the  bank 
had  purchased  and  then  owned  as  part  of 
its  assets  certain  shares  in  national  banks 
and  in  other  trust  or  banking  companies 
located  in  this  stale.  The  tax  assessors  ot 
East  Livermore  that  year  assessed  a  mu- 
nicipal tax  against  the  defendant  bank  upon 
those  shares.  This  suit  is  to  recover  that 
tax. 

The  defendant  bank  contends  in  defense 
that,  under  the  circumstances,  a  taxation  of 
those  shares  to  the  bank  in  addition  to  the 
taxation  upon  the  shares  of  its  own  stock 
to  its  stockholders  would  be  practically  and 
in  effect,  if  not  technically,  double  taxation. 


that  date  have  been  found  which  seem  to  be 
of  much  value  as  tending  toward  a  settle- 
ment of  the  question  one  way  or  the  other. 

In  Illinois  Nat.  Bank  v.  Kinsella,  201  111. 
31,  66  N.  E.  338,  the  court,  in  following  its 
earlier  decisions,  held  that  the  taxing  of 
real  estate  to  the  corporation,  and  of  the 
shares  of  stock  to  the  holders  thereof,  was 
not  double  taxation.  The  court  said:  "The 
law  is  well  settled  that  the  tangible  prop- 
erty of  a  corporation  and  its  shares  of 
stock  held  by  the  shareholders  are  separate 
and  distinct  kinds  of  property,  and  belong 
to  different  owners,  the  first  being  the  prop- 
erty of  the  corporation  and  the  latter  the 
property  of  the  individual  shareholder, — in 
this  case  the  property  of  the  corporation 
being  real  estate  and  that  of  the  sharehold- 
er personal  property, — and  that  to  tax  the 
real  estate  to  the  corporation,  and  the  shares 
to  the  holders  thereof,  within  the  meaning 
of  the  law,  is  not  double  taxation." 

In  William  Wilkens  Co.  v.  Baltimore,  103 
Md.  293,  63  Atl.  562,  it  was  held  that  the 
assessment  of  personal  property  permanent- 
ly located  in  the  state,  belonging  to  a  for- 
eign corporation,  was  not  unconstitutional 
as  being  double  taxation,  although  the 
shares  of  stock  belonging  to  and  held  by 
residents  had  also  been  assessed  and  the 
taxes  thereon  paid. 

An  interesting  case  on  this  subject  is 
Bulkeley's  Appeal,  77  Conn.  45,  58  Atl.  8, 
where,  under  a  statute  providing  that  so 
much  of  the  "capital"  of  any  insurance  com- 
pany as  might  be  invested  in  real  estate 
upon  which  it  was  assessed  and  paid  taxes 
was  to  be  deducted  from  the  market  value 
of  its  stock  in  its  returns  to  the  assessors, 
and  under  a  ruling  of  the  court  that  the 
word  "capital,"  as  used  in  that  statute,  de- 
scribed only  the  surplus  over  its  liabilities 
representing  the  fund  in  which  the  share- 
holder was  equitably  interested  and  to  which 
he  would  look  for  his  final  dividend  were 
the  company  to  be  wound  up,  it  was  held 
that,  in  order  to  secure  the  statutory  de- 
duction from  the  market  value  of  his  shares, 
it  was  not  enough  for  a  shareholder  to 
prove  that  the  company  owned  real  estate 
16  L.R.A.(N.S.) 


upon  which  it  paid  taxes;  he  must  also 
show  that  some  portion  of  the  "capital,"  as 
above  defined,  was  invested  in  real  estate 
upon  which  it  paid  taxes.  The  court,  in 
this  case,  said:  "Taxing  a  corporation 
upon  the  market  value  of  real  estate  owned 
by  it,  and  taxing  individual  shareholders 
upon  the  market  value  of  the  shares  owned 
bj'  them,  is  not  strictly  double  taxation.  It 
may  or  may  not  come  within  the  equity  of 
the  rule  that  double  taxation  should  be 
avoided.  Where  a  corporation  is  permitted 
to  invest  its  whole  subscribed  capital  in  a 
single  piece  of  land  upon  which  it  is  taxed, 
taxing  its  individual  shareholders  upon  the 
market  value  of  their  shares  may  come 
clearly  within  the  equity  of  the  rule.  But, 
where  a  corporation,  as  is  the  case  with 
stock  life  insurance  companies,  is  allowed 
to  make  large  accumulations  from  payments 
made  upon  promises  to  satisfy  future  lia- 
bilities vastly  exceeding  in  amount  its  whole 
capital,  under  statutory  requirement  that 
it  shall  hold  in  reserve  a  fund  sufficient  to 
meet  these  liabilities,  and  invests  such  ac- 
cumulations in  real  estate  upon  which  it 
pays  taxes,  it  is  evident  that  accumulations 
held  to  meet  such  liabilities  cannot  swell 
the  capital  which  individual  shareholders 
may  be  said  to  equitably  own,  and  that  tax- 
ing these  individual  shareholders  upon  the 
market  value  of  their  shares  does  not  come 
within  the  equity  of  the  rule." 

Again  referring  to  the  note  to  State  Board 
V.  People,  supra,  it  will  be  noticed,  as  is  said 
there,  that  there  has  been  less  litigation 
concerning  duplicate  taxation  of  corpora- 
tions assessed  at  once  upon  their  capital 
stock  and  their  property;  but  it  cannot  be 
said  that  there  is  greater  harmony  in  the 
decisions  relating  thereto.  The  only  re- 
cent case  found  on  this  part  of  the  subject 
upholds  the  affirmative  side  of  the  question. 
This  case  is  Hempstead  County  v.  Hemp- 
stead County  Bank  73  Ark.  515,  84  S.  W. 
716,  where  it  was  held  unconstitutional  as 
being  double  taxation  to  tax  a  bank  with 
both  its  capital  stock  and  the  real  estate  in 
which  it  was  invested. 
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which  the  taxing  statutes  taken  as  a  whole 
do  not  show  was  intended  by  the  legisla- 
ture; and  hence  the  tax  is  not  authorized. 
The  plaintiff  replies  that  the  result  is  not 
double  taxation  in  any  legal  sense,  and,  even 
if  it  were,  the  tax  claimed  is  expressly  au- 
thorized by  the  statute  (Rev.  Stat.  chap.  9, 
S  6),  which  enumerates  "shares  in  moneyed 
and  other  corporations  within  and  without 
the  state"  as  property  to  be  taxed  to  the 
owner.  The  importance  of  the  question 
justifies  extended  consideration. 

In  the  arguments  and  briefs  and  in  many 
of  the  cases  cited  there  was  considerable 
discussion  of  the  nature  of  such  a  tax, — 
whether  it  was  a  tax  upon  the  franchise  of 
the  bank,  upon  its  deposits  or  depositors, 
upon  its  capital  stock  or  otherwise.  We  see 
no  need  to  follow  that  discussion.  The  tax 
sought  to  be  recovered  here  is  simply  a 
tax  on  certain  specific  articles  of  personal 
property  owned  by  a  moneyed  corporation, 
to  wit,  a  banking  corporation.  It  is  un- 
doubtedly within  the  letter  of  the  stat- 
ute cited.  Rev.  Stat.  chap.  9,  i  5. 
The  bank  is  the  beneficial  as  well  as  the 
legal  owner  of  the  property.  It  does  not 
hold  the  shares  as  security.  It  is  not 
known,  and  it  does  not  matter,  whether  they 
were  purchased  out  of  the  money  paid  in 
as  capital  stock,  or  out  of  the  money  de- 
posited, or  out  of  surplus  and  undivided 
profits.  They  were  purchased  with  the 
funds  of  the  bank,  and  are  part  of  its  assets 
available  for  the  payment  of  its  debts  and 
for  distribution  among  its  stockholders  up- 
on liquidation. 

There  is  also  much  discussion  in  the 
cases  as  to  whether  a  tax  upon  corporate 
shares  to  the  stockholder,  and  another  tax 
upon  the  corporate  property  to  the  corpora- 
tion, is  double  taxation.  There  are  many 
cases  favoring  the  plaintifTs  argument  that 
in  l^al  theory  a  corporation  is  a  distinct 
and  different  person  from  the  owners  of 
its  capital  stock,  that  its  liabilities  are 
not  their  liabilities,  that  its  assets  are  not 
their  assets,  and  hence  that  a  tax  on  its 
property  is  not  a  tax  on  their  property,  and 
so  is  not  double  taxation  within  the  legal 
meaning  of  that  term.  But  whatever  the 
strict  legal  theory,  it  is  evident  that  in 
effect  a  share  in  a  corporation  is  a  share 
in  its  assets,  that  the  corporation,  while 
holding  the  only  title  to  its  assets  cognizable 
by  the  courts,  really  holds  and  manages 
them,  not  for  itself,  but  for  its  stockholders, 
that  a  gain  or  loss  in  assets  or  the  value  of 
them  by  the  corporation  is  a  corresnondinf; 
gain  or  loss  by  its  stockholders;  and  hence 
if  the  shares  are  severally  taxed  as  such 
and  the  corporate  assets  are  also  taxed, 
the  result  is  practically  a  double  burden 
on  the  stockholder,  or  double  taxation.  The 
15  L.R.A.(N.S.) 


stockholders  really  pay  both  taxes.  Titers 
are  many  authorities  supporting  this  view. 
2  Thomp.  Corp.  {  2813,  and  cases  cited; 
Cook,  Stock  &,  Stockholders,  |  S07;  Clark  k 
M.  Priv.  Corp.  pp.  751,  755,  and  note  59 ;  27 
Am.  &  Eng.  Enc.  Law,  p.  919,  1  3,  and  cases 
cited;  Gardiner  Cotton  Jt  Woolen  Factory 
Co.  y.  Gardiner,  5  Me.  133;  Augusta  Sav. 
Bank  v.  Augusta,  56  Me.  170;  Sweetsir  v. 
Chandler,  98  Me.  145,  at  pages  154,  155, 
56  Atl.  584;  Tennessee  t.  Whitworth,  117 
U.  S.  139,  29  L.  ed.  833,  6  Sup.  Ct.  Rep. 
649;  Re  Newport  Reading  Room,  21  R.  I. 
440,  44  Atl.  611;  Cheshire  County  Teleph. 
Co.  ▼.  State,  63  N.  H.  167;  Salem  Iron 
Factory  Co.  v.  Danvers,  10  Mass.  614;  Bos- 
ton Water  Power  Co.  v.  Boston,  9  Met. 
199,  202;  First  Nat.  Bank  v.  Douglas  Coun- 
ty, 124  Wis.  15,  102  N.  W.  316;  Com.  t. 
Bank  of  Commerce,  118  Ky.  547,  81  S.  W. 
679;  Stroh  v.  Detroit,  131  Mich.  109,  90 
N.  W.  1029. 

It  is  suggested,  however,  that  moneyed 
corporations  such  as  banks  are  so  different 
in  nature  from  business  corporations  gener- 
ally that  they  are  not  within  the  purview 
of  those  cases  or  of  the  above  statement. 
We  do  not  see  any  practical  difference  be- 
tween them  so  far  as  taxes  upon  their  prop- 
erty are  concerned.  A  banking  corporation 
(not  speaking  now  of  pure  savings  banks) 
is  a  business  corporation  pure  and  simple. 
It  is  not  for  charitable,  literary,  social 
purposes  or  for  any  other  purpose  than  for 
business  and  business  profits  for  its  stock- 
holders. It  owes  money  and  has  money  due 
it.  It  borrows  money  and  uses  the  borrowed 
money  in  its  business  of  discounting  notea, 
dealing  in  stocks,  bonds,  etc.  Its  deposi- 
tors are  merely  its  creditors.  They  have 
merely  loaned  it  money.  They  have  no  more 
concern  with  its  assets  or  its  investments 
than  any  other  creditor  has.  Its  stock- 
holders have  the  same  legal  and  equitable 
interest  in  its  assets  that  the  stockholders 
in  any  business  corporation  have  in  its  as- 
sets. Moreover,  there  are  decided  eases  in- 
cluding banks  within  the  doctrine  that 
taxes  upon  the  shares  and  also  upon  the  as- 
sets of  a  corporation  constitute  double  taxa- 
tion. In  First  Nat.  Bank  v.  Douglas  County, 
supra,  the  bank  recovered  back  a  tax  levied 
upon  its  real  est.ite,  the  court  assuming  that 
it  constituted  double  taxation  not  required 
Uy  the  statutes  of  Wisconsin.  In  Com.  ▼. 
Bank  of  Commerce,  supra,  the  state  sought 
to  impose  a  tax  on  the  notes,  bonds,  stocks, 
"tc,  owned  by  the  bank,  the  shares  of  which 
were  also  taxed  to  the  shareholders.  The 
irourt  held  such  a  tax  could  not  be  imnosed, 
and  seems  to  assume  that  it  was  a  double 
xnd  destructive  taxation,  citins?  another  Ken- 
iioky  case  (Louisville  &  E.  Mail  Co.  ▼. 
Barbour,  88  Ky.  73,  9  S.  W.  510),  where 
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such  a  tax  was  directly  held  to  be  double 
taxation.  In  Hempstead  CJounty  v.  Hemp- 
stead County  Banic,  73  Ark.  515,  84  S.  W. 
716,  it  was  beld  that  to  tax  a  bank  first 
on  all  its  net  assets,  and  then  on  its  real 
estate,  was  double  taxation.  In  Frederick 
County  T.  Farmers'  &,  M.  Kat.  Bank,  48 
Md.  117,  it  was  held  that  to  tax  the  prop- 
erty of  a  bank  and  its  capital  stock  at  the 
same  time  would  be  double  taxation.  The 
result  would  be  the  same  whether  the  capital 
stock  was  taxed -ill  solido  to  the  bank,  or 
in  shares  to  the  shareholders.  In  Cleveland 
Trust  Co.  y.  Lander,  62  Ohio  St.  266,  66 
N.  £.  1036,  the  shares  of  the  bank  were  tax- 
able to  the  shareholders.  The  bank,  in 
behalf  of  the  shareholders,  soutrht  to  have 
the  government  bonds  held  by  the  bank  de- 
ducted in  fixing  the  taxable  value  of  the 
shares.  The  court  held  that  the  shares 
were  to  be  taxed  at  their  value  no  matter 
what  investments  the  bank  made.  A  correct 
decision,  perhaps.  The  court  reasoned,  how- 
ever, that  the  legislature  only  had  a  choice 
whether  to  tax  the  value  of  the  shares  to 
the  stockholders  or  the  value  of  the  property 
of  the  bank  to  the  bank;  that  it  could  not 
do  both.  It  said:  "The  shares  or  stocks 
in  a  bank  are  personal  property,  and  are 
employed  by  the  owner  in  banking,  and 
therefore  should  be  taxed  the  same  as  the 
property  of  individuals.  To  also  tax  the 
property  of  the  bank,  less  the  government 
bonds  owned  and  held  by  it,  would  reduce 
the  dividends  to  be  received  by  the  share- 
holder or  stockholder,  and  would  by  such 
double  taxation  impose  greater  burdens  up- 
on the  property  employed  in  banking  than 
upon  the  property  of  individuals."  True, 
this  may  be  mere  dicttim,  but  it  shows  the 
opinion  of  able  judges  on  the  question.  The 
case  of  School  Directors  v.  Carlisle  Bank,  8 
Watts,  289,  seems  precisely  in  point  on  this 
question.  The  bank  owned,  by  purchase 
for  investment,  stock  of  the  United  States 
Bank  of  Pennsylvania.  The  shares  of  its 
own  stock  were  taxable  to  the  holders.  The 
school  directors  sought  to  tax  the  bank  for 
the  shares  of  the  United  States  Bank  stock 
it  owned.  The  court  held  that  the  bank 
could  not  be  taxed  for  them,  and  this  clear- 
ly upon  the  ground  that  it  would  be  double 
taxation  which  the  legislature  could  not 
bave  intended  to  impose.  The  court  said 
(page  292  of  8  Watts)  that  to  impose  the 
tax  on  the  shares  of  the  United  States 
Bank  owned  by  the  Carlisle  Bank  "would 
be  literally  taxing  them  [the  stockholders 
of  the  Carlisle  Bank]  for  the  same  prop- 
erty twice,  which  would  seem  to  be  the 
very  height  of  injustice." 

We  think  it  clear  that  the  imposition  of 
the  tax  sued  for  in  this  case  adds  to  the 
tax  burden  of  the  stockholders,  and  prac- 
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tically  in  a  business  sense,  even  if  not  in 
the  strict  legal  sense,  results  in  cumulative 
or  double  taxation  upon  the  same  person 
for  the  same  property. 

Has  the  legislature  nevertheless  clearly, 
explicitly  authorized  the  tax  sued  for  with 
its  manifest  inequitable  results  as  above 
stated?  It  is  elementary  that  no  tax  can 
be  imposed  without  express  statutory  au- 
thority, that  such  authority  is  to  be  con- 
strued strictly  against  the  state,  and  par- 
ticularly that  no  double  tax  burden  shall  be 
imposed  on  any  person  or  property  unless 
the  statutes  so  clearly  require  it  that  no 
other  construction  is  possible  in  reanon. 
The  "intent  to  impose  taxation  which  is 
double  even  from  an  economic  viewpoint  is 
not  to  be  ascribed  to  legislation  in  absence 
of  clear,  and  unambiguous  expression." 
First  Nat.  Bank  v.  Douglas  County,  supra. 
Tax  laws  should  be  so  construed  as  to 
avoid  double  taxation  unless  a  contrary 
construction  is  compelled  by  express  pro- 
vision or  necessary  implication  of  the  stat- 
ute. Rice  County  v.  Citizens'  Nat.  Bank, 
23  Minn.  280.  "Double  taxation  is  .  .  . 
never  to  be  presumed.  Justice  requires  that 
the  burdens  of  government  shall,  as  far  as 
is  practicable,  be  laid  equally  on  all;  and, 
if  property  is  taxed  once  in  one  way,  it 
would  ordinarily  be  wrong  to  tax  it  again 
in  another  way,  when  the  burden  of  both 
taxes  falls  on  the  same  person.  Sometimes 
tax  laws  have  that  effect,  but  if  they  do  it 
is  because  the  legislature  has  unmistakably 
so  enacted.  All  presumptions  are  against 
such  an  imposition."  Tennessee  v.  Whit- 
worth,  117  U.  S.  129,  29  L.  ed.  830,  6  Sup. 
Ct.  Rep.  64S. 

The  plaintiff's  counsel  contends  that  the 
tax,  even  if  an  additional  burden  on  the 
same  persons,  is  clearly  authorized  by  the 
explicit,  unqualified  language  of  the  statute. 
They  cite  Rev.  Stat.  chap.  9,  §  2,  which  en- 
acts that  "all  personal  property  of  the  in- 
habitants of  the  state"  is  subject  to  taxa- 
tion; also  {  6,  which  enacts  that  "per- 
sonal estate  for  the  purposes  of  taxation 
includes  ...  all  shares  in  moneyed  and 
other  corporations  within  or  without  the 
state;"  also  $  12,  which  enacts  that 
"all  personal  property  within  or  without  the 
state  [with  certain  exceptions  not  applicable 
to  bank  stocks]  shall  be  assessed  to  the  own- 
er in  the  ifiwn  where  he  is  an  inhabitant 
on  the  first  day  of  each  April;"  also  g§ 
30,  31,  32,  33,  and  34,  which,  however,  do 
not  expressly  impose  a  tax  on  bank  shares, 
but  rather  provide  how  and  when  the  tax 
on  them  shall  be  assessed  and  collected. 
They  also  cite  from  I  29  the  clause,  "but 
the  stock  of  such  banks,  banking  associa- 
tions, and  other  corporations  shall  be  taxed 
to  the  owners  thereof  where  they  reside." 
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It  may  be  conceded  that  the  language  of 
S  5  18  explicit  that  all  shares  in  moneyed 
corporations  shall  be  taxed;  but  it  does 
not  necessarily  follow  that  they  are  to  be 
taxed  twice,  or  so  taxed  that  the  result 
would  be  a  double  taxation  of  them.  The 
section  is  equally  explicit  that  "all  goods, 
chattels,  moneys,  and  effects,  ...  all  ob- 
ligations for  money  or  other  property,  . 
.  .  all  public  stocks  and  securities,"  shall 
be  taxed.  If  it  follows  from  this  that  all 
such  property  is  to  be  taxed  to  a  corpora- 
tion whose  shares  representing  the  same 
property  are  taxed  to  the  shareholders,  there 
would  be  a  douUe  taxation  of  crushing 
weight,  and  all  corporations  subject  to  such 
taxation  would  be  crashed  out  of  existence. 
If,  besides  the  tax  upon  their  shares,  banks 
and  banking  companies  are  to  be  taxed  upon 
all  their  stocks,  bonds,  promissory  notes, 
gold  and  silver  coin,  bank  bills,  legal- 
tender  notes,  etc.,  in  their  vaults  or  else- 
where, the  business  of  banking  cannot  be 
carried  on  by  corporations.  It  seems  in- 
credible that  the  legislature  could  have  in- 
tended to  impose  a  tax  upon  the  personal 
property  of  banks  of  its  own  chartering  as 
well  as  upon  its  shares,  while  national  banks 
are  entirely  exempt  from  such  taxes.  Owens- 
boro  Kat.  Bank  t.  Owensboro,  173  U.  S. 
664,  43  L.  ed.  850,  19  Sup.  Ct.  Rep.  S37. 

Section  6,  however,  should  not  be  read 
by  itself.  It  is  only  a  part  of  the  statutes 
upon  taxation.  It  should  be  read  in  con- 
nection with  the  other  statutes  prior  and 
contemporaneous,  and  also  in  the  light  of 
contemporaneous  and  subsequent  practical 
construction  by  the  taxing  officers  and  bus- 
iness public.  Taking  all  these  into  con- 
sideration, the  tax  statutes  as  a  whole  do 
not  force  us  to  the  conclusion  that  a  tax 
is  to  be  assessed  at  the  same  time  upon  all 
the  personal  properly  of  a  corporation  to 
the  corporation,  and  also  upon  all  its  shares 
to  the  shareholders.  The  tax  laws  of  this 
state  from  its  organization  have  in  general, 
comprehensive  terms  imposed  taxes  on  all 
personal  property  not  specifically  exempted, 
— terms  comprehensive  enough  to  include 
the  personal  property  of  corporations,  and 
also  the  snares  of  their  capital  stock;  yet 
it  was  early  held,  following  the  anterior 
decisions  of  the  court  of  the  parent  state, — 
Massachusetts, — that  such  statutes  did  not 
impose  a  tax  upon  the  personal  property  of 
a  corporation,  and  upon  the  shares  of  its 
stock,  in  the  same  year's  assessment.  The 
case  of  Gardiner  Cotton  &  Woolen  Factory 
Co.  y.  Gardiner,  5  Me.  133,  was  a  case 
where  the  Gardiner  municipality  sought  to 
tax  the  plaintiff  corporation  for  its  personal 
property.  The  court  held  that  the  tax  im- 
posed on  the  shares  of  the  corporation  was 
a  tax  upon  its  personal  property  as  well, 
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and  was  the  only  tax  that  could  be  levied 
on  such  property.  The  tax  act  of  1845, 
chap.  159,  p.  151,  in  its  enumeration  of  per- 
sonal property  liable  to  taxation,  was  as 
specific  and  comprehensive  as  the  present 
statute.  It  included  "all  goods  and  chattels, 
moneys  and  effects,  etc.,  all  shares  in  mon- 
eyed corporations,"  etc.,  and  there  was  no 
specific  exemption  of  bank  shares  owned  by 
another  bank;  yet,  in  Augusta  Bank  v.  Au- 
gusta, 36  Me.  265,  the  court  said  of  the  act: 
"The  intention  is  clearly  exhibited  to  subject 
all  real  and  personal  property  of  the  in- 
habitants of  this  state  to  taxation  unless  it 
be  specially  exempted.  It  is  equally  clear 
that  it  was  not  the  intention  [of  the  legis- 
lature] to  subject  the  same  property  to  be 
twice  taxed  at  the  same  time  in  the  or- 
dinary mode  of  taxation  when  such  a  result 
could  be  conveniently  and  safely  avoided." 
In  that  case  the  bank  had  loaned  $6,000 
of  its  capital  or  deposits  to  the  Kennebec 
&  Portland  Railroad  Company,  taking  the 
company's  note  therefor,  but,  in  addition 
to  the  note,  the  bank  received  and  held  an 
assignment  of  50  shares  of  the  stock  of 
the  Portland,  Saco,  &  Portsmouth  Railroad 
Company.  The  court  said  that  if  those  50 
shares  "constituted  a  part  of  the  capital  of 
the  Augusta  Bank  they  were  liable  to  taxa- 
tion only  by  an  assessment  upon  its  stock- 
holders for  the  value  of  their  shares;"  but 
held  that  it  was  the  $6,000  note  only  in 
which  the  funds  of  the  bank  had  been  in- 
vested, that  none  of  the  funds  bad  been 
paid  out  for  the  stock,  and  hence  that  this 
stock  was  not  taxed  as  the  note  was  by  a 
tax  upon  the  shares  of  the  bank.  The  dif- 
ference between  that  case  and  this  is  mani- 
fest. In  that  case  the  bank  did  not  really 
own  the  shares  of  railroad  stock.  They  were 
no  part  of  its  assets,  being  held  only  as 
security  for  the  $6,000  note.  The  bank 
could  recover  of  the  real  owner  the  tax  it 
was  compelled  to  pay  on  the  shares.  In 
this  case  the  bank  itself  is  the  real  owner  of 
the  shares.  They  were  purchased  with  its 
money,  and  are  a  part  of  its  assets,  as 
much  so  as  the  $5,000  note  was  a  part 
of  the  assets  of  the  Augusta  BanK. 

The  tax  act  of  1857  was  substantially  the 
same  as  that  of  1845,  and  came  before  the 
court  for  interpretation  in  the  case  of  Au- 
mista  Sav.  Bank.  v.  Augusta,  66  Me.  176. 
The  plaintiff  bank  had  invested  some  of  its 
deposits  in  shares  of  national  banks,  and 
the  assessors  of  Augusta  had  assessed  to  it 
a  tax  upon  those  shares.  At  that  time  the 
several  depositors  were  liable  to  municipal 
taxation  on  their  deposits  in  the  plaintiff 
bank.  The  court  held  that  the  bank  could 
not  be  taxed  for  the  bank  shares  it  had  pur- 
chased, for  the  reason  that  it  would  be 
double  taxation, — contrary  to  the  policy  of 
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the  law.  We  think  that  case  and  this  are 
alike  in  principle.  In  that  case  the  bank 
shares  purchased,  practically,  though  not 
theoretically,  belonged  to  the  depositors, 
who,  by  paying  a  tax  on  their  deposits,  paid 
a  tax  on  those  shares.  In  this  case  the  bank 
shares  purchased  practically  belong  to  the 
stockholders  of  the  defendant  bank,  who 
pay  a  tax  on  them  when  they  pay  the  tax  on 
their  shares  in  the  defendant  bank. 

The  present  tax  act  (Rev.  Stat.  chap.  9) 
does  not  enumerate  or  specify  any  more  par- 
ticularly or  explicitly  what  is  to  be  taxed 
than  did  the  acts  of  1845  and  18S7.  The 
other  sections  cited  (S§  31,  32,  33,  and  34) 
do  not  impose  a  tax  on  corporate  shares, 
but  provide  how  they  shall  be  disclosed  to 
the  assessors,  and  how  the  tax  provided 
by  the  previous  sections  may  be  assessed 
and  collected. 

We  also  think  a  consideration  of  other 
sections  of  the  tax  act  and  their  history 
will  show  that  it  has  been  the  steady  policy 
of  the  legislature  not  to  impose  double  taxa- 
tion except  in  the  few  instances  particular- 
ly specified.  In  assessing  the  shares  of  the 
stock  of  a  bank  to  its  several  stockholders, 
"the  assessed  value  of  the  real  estate,  vaults, 
and  safe-deposit  plants"  is  to  be  deducted. 
Rev.  Stat.  chap.  47,  8  24.  When  a  company 
is  required  by  law  to  invest  any  part  of  its 
capital  stock  in  the  shares  of  another  cor- 
poration, such  investment  is  not  to  be  taxed 
to  the  company,  but  only  to  its  stockholders. 
Rev.  Stat.  chap.  9,  S  18.  The  stock  of  an 
insurance  company  is  exempt  from  taxation 
to  the  amount  of  the  real  estate  taxed  to 
it.  i  19.  The  state  tax  on  railroad  com- 
panies is  in  the  place  of  all  taxes  on  its 
stock.  Rev.  Stat.  chap.  8,  8  24.  So  is  the  state 
tax  on  telegraph  and  telephone  companies; 
and,  further,  the  local  tax  on  their  real  es- 
tate is  to  be  deducted  from  their  state  tax. 
{  41.  So  in  the  case  of  express  companies. 
{  44.  The  value  of  the  real  estate  of  in- 
surance companies  is  to  be  deducted  in  as- 
sessing the  state  tax  upon  them.  {  46. 
When  the  legislature,  after  the  decision  in 
Augusta  Sav.  Bank  v.  Augusta,  supra,  im- 
posed a  toz  on  savings  banks,  measured  by 
the  amount  of  the  deposits  in  them,  it  ex- 
empted the  depositors  themselves  from  taxa- 
tion on  their  deposits.  8  S5.  In  imposing 
a  state  tax  upon  trust  companies,  etc.,  meas- 
ured by  the  amount  of  certain  of  their  de- 
posits, the  l^islature  exempted  those  de- 
posits from  municipal  taxation.  8  67.  The 
foregoing  illustration  should  be  enough  to 
show  the  legislative  policy  to  be  against 
double  taxation.  There  seems  to  be  not 
only  no  intention  to  impose  it,  but  an  anx- 
iety to  avoid  it. 

The  clause  from  8  29  is  no  more  explicit 
and  has  no  more  than  8  S.     Read  in  the  | 
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same  light,  and  interpreted  by  the  same 
rules,  as  above  applied  to  that  section,  it  is 
modified  to  the  same  extent. 

True,  there  is  the  same  argument  expres- 
sio  unius  exclusio  alterius, — the  argument 
that,  by  not  affirmatively  guarding  against 
the  double  taxation  of  bank  stocks  owned 
by  another  bank  while  so  carefully  guarding 
against  double  taxation  in  the  instances 
named,  the  legislature  meant  to  leave  such 
stocks  exposed  to  double  taxation.  The 
answer  is  that  it  does  not  appear  that  the 
legislature  ever  contemplated  such  double 
taxation,  or  apprehended  that  its  statutes 
would  be  construed  as  authorizing  it.  The 
court  had  already  held,  and  more  than  once, 
that  a  tax  upon  its  personal  property  to  a 
corporation,  and  another  tax  at  the  same 
time  upon  its  shares  and  its  shareholders, 
was  double  taxation,  not  authorized  by  the 
law.  Since  these  decisions  the  legislature 
has  not  in  any  statute  declared  explicitly 
and  specifically  that  in  other  cases  than 
those  named  a  ttuc  shall  be  assessed  to  a 
corporation  upon  its  personal  property  in 
addition  to  the  tax  upon  its  shares.  On 
the  contrary,  since  those  decisions,  the  legis- 
lature has  at  least  twice  re-enacted  the 
statutes  upon  this  subject  in  substantially 
the  same  language.  This  is  to  be  regarded 
as  an  expression  of  the  legislative  intent 
for  the  court's  interpretation  of  the  statutes 
to  stand  as  the  law.  Tuxbury's  Appeal,  67 
Me.  267. 

Our  conclusion  is  that  our  taxing  stat- 
utes, taken  as  a  whole,  and  intepreted  ac- 
cording to  well-known  principles  of  inter- 
pretation, do  not  require  the  imposition  of 
the  tax  sought  to  be  recovered  in  this  suit, 
and  that  hence  the  judgment  must  be  for 
the  defendant. 

Judgment  for  defendant. 


MASSACHUSETTS    SUPREME    JVDI- 
CIAIi  OOtJKT. 

MARY  L.  SMITH 

V. 

EDISON  ELECTRIC  ILLUMINATING 
COMPANY. 

(—  Mass.  — ,  84  N.  E.  434.) 

Sewer  —  steam. 

1.  A  municipal  permit  to  turn  clear  wa- 
ter into  a  sewer  will   not  absolve  the  li- 


Caae  Note.  —  Liability  for  turning  steam 
or  oOier  dangeroua  vapora  or  gaaea 
into  Bevcer. 

In  Lee  v.  Vacuum  Oil  Co.  54  Hun,  166,  7 
N.  Y.  Supp.  426,  it  was  held  that  the  neglect 
of  an  oil  company  to  inspect  a  pipe  laid 
within  a  few  feet  of  a  street  sewer,  through 
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eensee  from  liability  for  injuries  caused  by 
its  turning  steam  therein. 
Highway  —  steam  —  liability. 

2.  The  jury  may  find  the  turning  by  a 
manufacturer  of  steam  into  a  sewer  in 
such  quantities  that  it  escapes  and  envel- 
opes a  pedestrian  on  the  sidewalk  to  be  neg- 
ligence and  the  proximate  cause  of  an  injury 
to  the  pedestrian  through  a  fall  on  account 
of  becoming  bewildered  by  the  steam,  so 
as  to  render  the  manufacturer  liable  for  the 
injury. 

(April  3,  1908.) 

EXCEPTIONS  by  defendant  to  a  ruling  of 
the  Superior  Court  for  Plymouth  Coun- 
ty   made   during    the    trial    of    an    action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  de- 
fendant's  negligence,   which   resulted   in   a 
verdict  in  plaintiff's  favor.    Overruled. 
The  facts  are  stated  in  the  opinion. 
Mr.  F.  M.  Blxby,  for  defendant: 
The  plaintiff's  fall  was  not  the  natural 


and  probable  consequence  of  the  escaping 
steam. 

Glassey  v.  Worcester  Consol.  Street  R. 
Co.  186  Mass.  316,  70  N.  E.  199;  Bellino 
v.  Columbus  Constr.  Co.  1J8  Mass.  430,  74 
N.  E.  684;  Hawks  v.  Locke,  139  Mass. 
208,  62  Am.  Rep.  702,  1  N.  E.  643;  Fox 
V.  Borkey,   126  Fa.   164,   17  Atl.  604. 

As  the  defendant  was  acting  under  a  per- 
mit, and  the  escape  of  steam  was  incident 
to  the  business,  it  is  not  liable. 

Kelsey  v.  New  York,  N.  H.  ft  H.  R.  Co. 
181  Mass.  64,  63  N.  E.  8;  Howard  v.  Uoi<« 
Freight  R.  Co.  156  Mass.  159,  30  N.  E.  479; 
Lamb  v.  Old  Colony  R.  Co.  140  Mass.  79,  64 
Am.  Rep.  449,  2  N.  E.  932. 

Mr.  Dennis  J.  Sheerln  for  plaintiff. 

Rngg,  J.,  delivered  the  opinion  of  the 
court: 

This  ,is  an  action  of  tort  to  recover  for 
personal  injuries.  The  plaintiff,  while  walk- 
ing upon  a  public  street  in  Brockton,  be- 
came enveloped  in  steam  arising  from  a 
culvert  in  the  street,  which  obscured  her 


which  naphtha  escaped  into  the  sewer  re- 
sulting in  an  explosion  causing  personal  in- 
juries, presented  a  question  of-  the  com- 
pany's negligence  which  should  be  submitted 
to  the  jury,  where  the  pumping  of  oil  into 
the  pipe  was  continued  for  two  hours  and 
one  half  before  the  party  at  the  pumping 
station  was  notified  by  the  employees  at  the 
other  end  that  no  oil  was  being  discharged 
at  the  latter  point. 

The  court  of  appeals,  having  held  in  an- 
other proceeding  that  this  case  had  been  set- 
tled and  extinguished  by  agreement  of  the 
parties,  dismissed  an  appeal  from  the  above 
judgment  in  126  N.  Y.  670,  27  N.  E.  1020. 

In  Brady  v.  Detroit  Steel  &  Spring  Co. 
102  Mich.  277,  26  L.R.A.  175,  60  N.  W.  687, 
where  crude  oil  kept  for  fuel  was  negli- 
gently permitted  to  leak  into  the  soil  and 
escape  into  a  sewer  where  it  generated  gases 
which  damaged  the  plaintiff's  premises,  the 
defendant  was  held  liable, — especially  in  view 
of  an  existing  ordinance  prohibiting  the  dis- 
charge into  a  sewer  of  steam,  gas,  or  refuse 
drippings,  or  noxious  liquids,  or  other  sub- 
stances, from  distributing  pipes  or  gas  con- 
ductors. The  court  held  that  such  discharge 
into  the  sewer  could  not  be  regarded  as 
invited  by  the  city,  or  even  permitted,  and 
said  that  the  fact  that  this  deposit  was 
negligent,  or  even  accidental,  did  not  make 
the  use  of  the  sewer  as  a  conduit  lawful. 

Upon  the  first  appeal  in  the  case  of 
Fuchs  V.  St.  Louis,  133  Mo.  168,  34  L.R.A. 
118,  31  S.  W.  116,  34  S.  W.  508,  an  action 
against  a  city  to  recover  for  the  death  of  a 
person  killed  by  an  explosion  in  a  public 
sewer  under  his  premises,  it  was  held  that 
the  question  of  tne  city's  negligence  should 
have  been  submitted  to  the  jury  upon  evi- 
dence that  the  explosion  occurred  during 
hot  weather,  four  days  after  a  quantity  of 
crude  petroleum  had  been  turned  into  the 
sewer  upon  the  occasion  of  the  burning  of 
15  L.R.A.(N.S.) 


the  premises  of  an  oil  company;  that  high 
water  in  the  river  prevented  the  dischar^ 
of  the  sewer  at  that  time;  that  gases  will 
form  from  such  oil  when  subjected  to  heat; 
that  a  large  vent  or  manhole  in  the  sewer 
near  the  point  of  the  explosion  was  covered 
during  the  four  days  from  the  time  the  oil 
was  turned  into  the  sewer  until  the  explo- 
sion; and  that,  so  far  as  appeared,  the  aty 
authorities  did  nothing  towards  averting  an 
explosion. 

Upon  a  second  appeal  in  this  ease,  in 
167  Mo.  620,  57  L.R.A.  136,  67  S.  W.  610. 
however,  it  was  held  error  to  submit  the 
question  of  the  city's  negligence  to  the  jury. 
The  evidence  on  the  second  trial  tended 
strongly  to  show  that  the  explosion  was 
due  to  the  generation  of  gases  from  decay- 
ing organic  and  vegetable  matter  in  the 
sewer,  and  not  from  the  petroleum  that  had 
been  turned  into  it.  It  also  appeared  on 
this  trial  that  the  removal  of  the  manhole 
cover  would  not  have  allowed  the  gas  or 
vapors  to  escape.  The  court  further  held 
that  in  any  event,  in  view  of  the  nuisance 
that  would  be  created  by  removing  the  cov- 
er to  prevent  the  escape  of  the  gas,  negli- 
gence could  not  be  predicated  of  the  failure 
of  the  city  to  do  so.  Another  and  more  fun- 
damental reason  assigned  by  the  court  for 
the  decision  was  that,  under  the  circum- 
stances, the  city  could  not  be  held  bound 
to  have  anticipated  such  an  accident.  It 
also  took  occasion  to  state  that  the  doctrine 
of  res  ipsa  loquitur  did  not  apply,  so  as  to 
create  an  inference  of  negligence  on  the 
part  of  the  city,  from  the  mere  fact  of  the 
explosion. 

In  Richmond  v.  Oay,  103  Va.  320,  49  S. 
E.  482,  it  was  held  that  negligently  per- 
mitting gas  to  escape  throus;h  failure  prop- 
erly to  maintain  gas  mains  was  the  proxi- 
mate cause  of  the  injury,  where  the  gas 
escaped  into  an  abandoned  sewer  and  thenea, 
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vision  and  caused  her  to  become  so  be- 
wildered that  Bhe  fell  and  received  the  in- 
juries for  which  in  this  action  she  seeks 
to  recover  damages.  There  was  evidence 
tending  to  show  that  the  plaintiff  was  in 
the  exercise  of  due  care,  and  that  columns 
of  steam  in  varying  quantities  had  been 
seen  at  the  place  for  a  considerable  time 
before  the_  accident.  The  defendant  ad- 
mitted tha't  the  steam  was  produced  by 
it,  but  sought  to  justify  its  conduct  un- 
der a  permit,  issued  by  the  board  of 
aldermen  of  Brockton,  giving  it  a  right 
to  dig  up  the  street  and  to  connect  with  the 
public  drain  therein,  "its  drain  [to]  be 
used  for  the  carrying  of  clear  water  only." 
The  defendant's  exception  to  the  refusal  of 
the  superior  court  to  direct  a  verdict  in 
its  favor  brings  the  case  before  us. 

If  full  effect  be  given  to  the  terms  of  the 
permit,  it  affords  no  protection  to  the  de- 
fendant. Permission  to  turn  clear  water  in- 
to the  drain  is  not  equivalent  to  a  license 
to  force  steam  into  it.  Walker  Ice  Co.  v. 
American  Steel  ft  Wire  Co.  185  Mass.  463, 
70  N.  E.  937.    No  right  was  conferred  to  in- 


terfere with  the  rights  or  safety  of  trav- 
elers upon  the  street.  The  unexplained  es- 
cape from  the  estate  of  an  abutting  owner, 
into  a  public  way,  of  so  much  steam  as  to 
envelop  travelers  and  cause  them  to  be- 
come confused,  might  be  found  to  be  a  nuis- 
ance. It  was  competent  for  the  jury,  under 
appropriate  instructions,  to  decide  that  the 
defendant  was  negligent  in  permitting  the 
state  of  facts  to  exist  which,  according  to 
the  plaintiff's  testimony,  caused  her  injury. 
Nor  can  it  be  said  that  injury  to  travelers, 
in  the  manner  complained  of,  ought  not  to 
have  been  apprehended  as  a  reasonable  re- 
sult of  suddenly  pouring  quantities  of  steam 
into  the  street.  The  jury  might  be  con- 
vinced that  bewilderment,  a  misstep  and  fall, 
were  the  natural  consequences  of  such  an 
act.  The  highest  degree  of  precaution  on 
the  part  of  ordinary  pedestrians  cannot  be 
expected  under  such  conditions,  and  any- 
thing short  of  that  might  result  in  accident. 
See  Turner  v.  Page,  186  Mass.  600,  72  N. 
E.  329. 
Exceptions  overruled. 


through  a  private  connecting  pipe,  into  a 
private  building,  killing  an  occupant,  where 
injury  resulted  to  plaintiff's  intestate,  with- 
out fault  on  her  part. 

In  Hunt  V.  Lowell  Gaslight  Co.  8  Allen, 
160,  85  Am.  Dec.  697,  it  was  held  that  a 
gas  company  which  negligently  permitted 
gas  to  escape  from  the  main  pipe  in  a  pub- 
lic street,  whence  it  passed  through  various 
sewers  and  drains  into  plaintiff's  house,  was 
equally  liable  whether  the  injury  was  caused 
by  inhaling  the  gas  from  the  defendant's 
pipe,  or  other  gases  from  the  sewers  and 
drains  which  it  set  in  motion;  that  the  de- 
fendant's negligence  in  failing  promptly  to 
make  repairs,  whereby  'gas  escaped  into  the 
sewer,  was  as  much  the  proximate  cause  of 
the  injury  as  if  its  own  gas  had  occasioned 
it. 

In  Koelsch  v.  Philadelphia  Co.  152  Pa. 
355,  18  L.R.A.  759,  34  Am.  St.  Rep.  653,  25 
Atl.  522,  it  was  held  that,  if  a  gas  company 
knows,  or  ought  to  know,  of  the  construc- 
tion of  a  sewer  near  to  its  gas  mains,  it  is 
its  duty  to  guard  against  the  damage  likely 
to  be  sustained  thereby  if  the  injury  to  such 
mains  is  a  natural  and  probable  consequence 
of  the  construction  of  the  sewer;  and,  where 
gas  escaped  from  the  main,  through  a  sewer, 
to  plaintiff's  cellar,  where  it  exploded,  a  re- 
covery for  the  damages  sustained  was  per- 
mitted. The  court  held  that  a  gas  com- 
pany is  required  to  have  such  a  system  of 
inspection  as  will  insure  reasonable  prompt- 
ness in  the  detection  of  all  leaks  that  may 
occur  from  any  cause  within  the  circum- 
spection of  men  of  ordinary  skill  in  busi- 
ness: that  it  was  for  the  jury  to  determine 
whether,  from  the  notoriety  attending  the 
construction  of  a  sewer,  a  gas  company  hav- 
ing a  proper  system  of  inspection  ought  to 
have  knowledire  of  a  leak  in  its  pipe  caused 
15  L.R,A.(N.S.) 


by  the  construction  of  the  sewer,  sooner  than 
the  leak  was  in  fact  discovered. 

In  Tiehr  v.  Consolidated  Gas  Co.  51  App. 
Div.  446.  65  N.  Y.  Supp.  10,  it  was  held 
that  evidence  was  sufHcient  to  warrant  a 
jury  in  finding  that  the  explosion  resulted 
from  the  negligence  of  the  gas  company, 
where  it  appeared  that  an  explosion  of  il- 
luminating gas  occurred  in  a  manhole  con- 
nected with  a  sewer  in  a  public  street;  that, 
for  some  weeks  prior  to  the  explosion,  the 
odor  of  escaping  gas  was  noticed  in  the  vi- 
cinity; and  that,  immediately  after  the  ex- 
plosion, it  was  found  that  a  gas  main  at  a 
point  100  feet  from  the  manhole  was  broken; 
and  that  the  odor  ceased  as  soon  as  the 
break  was  repaired;  coupled  with  proof  that 
gas  escaping  from  street  mains  has  a  ten- 
dency to  force  its  way  into  sewers  and  ac- 
cumulate in  manholes;  there  being  no  proof 
that  any  other  mains  than  defendant's  were 
in  the  street. 

In  Butcher  v.  Providence  Gas  Co.  12  R.  I. 
149,  34  Am.  Rep.  626,  the  gas  company  was 
held  liable  for  the  injury  to  plants  in  plain- 
tiff's greenhouse,  by  the  escape  of  gas  from 
the  mains  laid  in  a  city  street,  through  a 
city  sewer,  owing  to  the  negligence  of  the 
city  in  building  the  sewer.  The  court  held 
that  the  gas  company  had  a  right  to,  and 
was  bound  to,  see  that,  in  restoring  the 
earth  to  its  place,  its  own  pipes  were  prop- 
erly supported,  and,  if  injured,  to  see  that 
the  injury  was  repaired  within  a  reasonable 
time;  that  negligence  on  its  part  in  failing 
promptly  to  repair  rendered  it  liable. 

In  Kibele  v.  Philadelphia,  105  Pa.  41. 
the  city  was  held  liable  for  an  injury  caused 
by  an  explosion  of  illuminating  gas,  which 
had  entered  plaintiff's  house  through  an  un- 
trapped  drain  leading  from  a  municipal 
sewer,  where  it  appeared  that  the  gas  had 
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gotten  into  the  sewer  from  a  gas  main,  the 
end  of  which  had  been  stopped  by  a  wooden 
plug,  which  had  rotted  out;  it  appearing 
that  the  city's  patrolman  and  others  noticed 
that  gas  was  escaping  in  the  immediate 
neighborhood  of  plaintiff's  house,  for  a  week 
or  ten  days  before  the  explosion.  The  court 
said:  "Admitting,  then,  that  the  main  was 
in  all  respects  properly  constructed  and  se- 
cured, and  this  was  a  question  for  the  jury. 
yet,  if  the  city  officials  did  Icnow,  or  ought 
to  have  known,  previously  to  the  time  of  the 
explosion,  that  it  was  in  a  defective  condi- 
tion, and  failed  to  have  it  properly  re- 
paired, that  would  be  such  a  default  as 
would  fix  the  liability  of  the  city.  But  no- 
tice or  knowledge  will  be  assumed  where 
the  circumstances  are  such  that  the  munici- 
pal authorities,  by  the  exercise  of  proper 
and  reasonable  diligence,  might  have  known 
of  the  defect  which  caused  the  damage  com- 
plained of." 

In  Oil  City  Gas  Co.  ▼.  Robinson,  99  Pa.  1, 
where  gas  escaped  from  a  break  in  the  pi])e 
and  found  its  waj',  not  merely  by  absorption 
or  gravity,  but  also  by  pressure,  into  a 
city  sewer,  where  it  exploded  injuring  plain- 
tiff (the  city  engineer),  who  had  entered' 
the  sewer  with  a  lighted  lantern,  the  court 
held  that  the  fact  that  the  break  was  caused 
by  the  city  contractor  in  constructing  the 
sewer  did  not  relieve  the  negligence  of  the 
company  in  failing  to  repair  the  defect  after 
learning  thereof,  of  its  character  as  a  proxi- 
mate cause  of  the  injury,  nor  relieve  the  gas 
company  from  liability.  The  court  further 
said  that,  even  if  the  plaintiff,  by  his  own 
negligence,  had  occasioned  the  defect,  that 
would  not  have  made  the  defendant's  negli- 
gence the  less  direct  cause  of  the  accident, 
though  his  suit  might  thereby  be  defeated 
on  the  ground  of  contributory  negligence. 
A  judgment  for  plaintiff  was  reversed  be- 
cause of  the  refusal  of  the  trial  court  to 
charge  that,  if  it  was  natural  and  reason- 
able to  apprehend  that  the  escaping  gas 
would  find  its  way  into  the  sewer  in  such 
quantity  as  to  be  liable  to  cause  an  explo- 
sion if  a  light  were  brought  in  contact 
therewith,  the  plaintiff,  being  a  civil  engi- 
neer, if  he  knew  that  the  gas  was  escaping 
from  the  pires  in  the  close  vicinity  of  the 
sewer,  would  be  guilty  of  contributory  neg- 
ligence. 


MASSACHXJSKTTS     STJPKEME    JtJDI- 
CIAIi  COURT. 

RICHARD  HOGNER 

V. 

BOSTON    ELEVATED    RAILWAY    COM- 
PANY. 

(—  Mass.  — ,  84  N.  E.  464.) 

Passenger  —  acceptance  ^  necessity. 

A  person  may  be  found  not  to  have  be- 
come a  passenger  on  a  street  car  where, 
having  swung  himself  onto  the  step  while 
the  car  was  in  motion,  the  conductor  re- 
16  L.R.A.(N.S.) 


fused  to  accept  him  as  a  passenger  unless  he 
got  inside  the  car. 

(April  2,  1908.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  hy  defendant's 
wrongful  ejection  of  plaintiff  from  its  car. 
Overruled. 

Tlie  facts  are  stated  in  the  opinion. 

Mr.  Edgar  O.  Achorn  for  plaintiff. 

Messrs.  Sughrue  &  Chase  and  Robert 
M.  Bowen,  for  defendant: 

To  create  the  relation  of  carrier  and 
passenger,  the  circumstances  must  be  such 
as  to  warrant  an  implication  that  the  one 
has  offered  himself  to  be  carried,  and  that 
the  other  has  accepted  his  offer. 

Webster  v.  Fitchburg  R.  Co.  161  Mass. 
298,  24  L.R.A.  621,  37  N.  E.  105;  Jones 
V.  Boston  &  M.  R.  Co.   163  Mass.  245,  39 


Cuse  Ifote.  —  Effect  of  express  refvaal 
to  accept  one  as  a  passenger  upon  his 
status  as  such. 

In  the  United  States  it  is  settled  law  that 
it  is  the  duty  of  common  carriers  of  pas- 
sengers to  accept  and  admit  as  passengers 
all  persons  who  have  tendered  or  paid,  or  in 
good  faith  intend  to  pay  after  boarding  the 
conveyance,  the  proper  compensation  to  the 
carrier,  and  intend  to  abide  by  the  reason- 
able regulations  of  the  carrier  as  to  the 
time,  place,  and  manner  of  entering  and 
riding  upon  the  conveyance,  unless  the  per- 
son offering  himself,  because  of  insanity, 
helplessness,  or  other  legal  objection,  is  an 
unfit  person  to  be  carried,  or  unless  the 
conveyance  can  safely  carry  no  more. 
Hutchinson,  Carr.  3d  ed.  $f  963-970. 

If  it  is  the  duty  of  the  carrier  to  accept 
one  as  a  passenger,  it  necessarily  follows 
that  the  carrier  cannot  lawfully  refuse  to 
accept  such  a  one.  But  the  question  still 
remains:  Can  he  become  a  passenger  where 
there  is  an  express  refusal,  lawful  or  un- 
lawful, to  accept  him  as  such? 

In  Louisville  &  E.  R.  Co.  v.  McKally,  31 
Ky.  L.  Rep.  1357,  105  S.  W.  124.  the  proof 
for  the  plaintiff  showed  that  he  had  a  tick- 
et; that  the  conductor  refused  to  let  him 
get  on  the  car;  and  that  he  was  not  intoxi- 
cated. The  proof  for  tlie  carrier  showed 
that  he  was  drunk  and  disorderly;  that  the 
ticket  agent  refused  to  sell  him  a  ticket, 
but  that  he  had  forced  the  ticket  agent 
into  selling  it  to  him  by  putting  him  in 
fear;  and  that  the  conductor  told  him  not 
to  get  on  the  car.  The  court  said:  "A\Tien 
the  plaintiff  was  told  by  the  conductor  not 
to  get  on  the  car,  he  had  no  right  to  get 
upon  it;  and,  if  he  did  so  without  the  con- 
sent of  the  conductor,  he  did  not  thereby  be- 
come a  passenger,  but  was  simply  an  in- 
truder upon  the  car." 

In  Illinois  C.  R.  Co.  v,  McMillion,  12?  Il.U 


Digitized  by 


Google 


1908. 


HOGNER  V.  BOSTON  ELEVATED  R.  CO. 


961 


N.  E.  1019;  Robertson  v.  Boston  &  N.  Street 
R.  Co.  190  Mass.  108,  3  L.R.A.(K.S.)  588, 
112  Am.  St.  Rep.  314,  76  N.  E.  513. 

A  carrier  may  make  reasonable  and  suit- 
able regulations  in  regard  to  the  acceptance 
of  persons  desiring  to  become  passengers. 

Com.  V.  Power,  7  Met.  696,  41  Am.  Dec. 
465;  Swan  v.  Manchester  &  L.  R.  Co.  132 
Hass.  116,  42  Am.  Rep.  432;  O'Neill  t. 
Lynn  &  B.  R.  Co.  155  Mass.  371,  29  N. 
E.  630;  Thurston  t.  Union  P.  R.  Co.  4  Dill. 
321,  Fed.  Cas.  No.  14,019;  O'Brien  v.  Bos- 
ton t  W.  R.  Co.  15  Gray,  20,  77  Am.  Dec. 
347. 

The  invitation  to  become  a  passenger  may 
be  revoked. 


Com.  V.  Power  and  Swan  v.  Manchester 
&  L.  R.  Co.  supra;  Daveyv.  Greenfield  &  T. 
F.  Street  R.  Co.  177  Mass.  106,  58  N.  E. 
172. 

Any  implied  invitation  to  become  a  pas- 
senger does  not  extend  to  boarding  a  car 
while  moving. 

Merrill  v.  Eastern  R.  Co.  139  Mass.  238, 
52  Am.  Rep.  705,  1  N.  E.  548;  Dewire  v. 
Boston  &  M.  R.  Co.  148  Mass.  343,  2  L. 
R.A.  106,  19  N.  E.  523;  Jones  v.  Boston  &, 
M.  R,  Co.  supra. 

Hammond,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  tort  in  which  the 


App.  27,  and  Illinois  C.  R.  Co.  v.  McMil- 
lion,  129  III.  App.  37,  it  was  held  that  one 
who,  several  hours  before  the  arrival  of  his 
train,  came  upon  the  station  platform  and 
a«ked  if  he  could  ride  on  an  incoming 
freight  train  which  did  not  carry  passen- 
gers, the  station  agent  then  and  there  re- 
fusing to  receive  him  as  a  passenger,  was 
not  entitled  to  the  rights  of  a  passenger. 

If  the  carrier  refuses  to  accept  one  as  a 
passenger  because  he  refuses  to  pay  his  fare 
he  will  not  be  held  to  be  a  passenger.  Louis- 
ville &  N.  R.  Co.  v.  Johnson,  92  Ala.  204,  25 
Am.  St.  Rep.  35,  9  So.  269;  Lake  Erie  &  W. 
R.  Co.  V.  Mays,  4  Ind.  App.  413,  30  N.  E. 
1106;  Louisville  &  N.  R.  Co.  v.  Cottengim, 
31  Kv.  L.  Rep.  871,  13  L.R.A.(N.S.)  624, 
104  8.  W.  280;  Lillis  v.  St.  Louis,  K.  C.  4  N. 
R.  Co.  64  Mo.  404,  27  Am.  Rep.  255;  Hig- 
ley  ▼.  Gilmer,  3  Mont.  90,  35  Am.  Rep.  450; 
Moore  v.  Columbia  &  G.  R.  Co.  38  S.  C.  1, 
16  S.  E.  781. 

In  Ahem  v.  Minneapolis  Street  R.  Co. 
102  Minn.  435,  113  N.  W.  1019,  it  was  held 
that  one  was  a  passenger  on  a  street  car, 
and  continued  to  be,  until  she  was  given  a 
reasonable  time  and  opportunity  to  leave  it 
in  safety,'  where  the  car  stopped  at  the 
crossing  where  she  was  waiting  for  it,  and 
the  motorman  opened  the  gates  and  allowed 
her  and  another  person  to  board  the  same, 
if  she  had  reason  to  believe  that  the  car 
at  that  time  was  intended  to  carry  passen- 
gers and  boarded  the  same  in  good  faith, 
although  there  was  a  sign,  "Not  in  service," 
attached  to  the  car  and  plainly  visible, 
which  she  did  not  see;  and,  if  she  saw  the 
sign,  it  was  a  question  for  the  jury  whether 
or  not  she  had  good  reason  to  believe,  and 
did  believe  in  good  faith,  that  the  car  car- 
ried passengers. 

In  Norfolk  ft  W.  R.  Co.  v.  Galliher,  89 
Va.  639,  16  S.  E.  935,  it  appeared  that  the 
ticket  agent  refused  to  sell  a  ticket  to 
plaintiff  on  the  ground  that  he  was  intoxi- 
cated, and  the  defendant's  night  watchman 
arrested  him.  A  demurrer  to  the  declara- 
tion on  the  ground  that  it  did  not  allege  that 
plaintiff  was  entitled  to  become  a  passenger 
was  overruled.  The  jury  found  that  plain- 
tiff was  not  intoxicated.  The  court  said: 
"It  is  the  existing  privilege  and  lawful  right 
of  every  citizen  prima  facie  to  become  a 
passenger,  and  the  actual  purchase  of  a 
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ticket,  or  the  entry  into  the  car,  is  not  es- 
sential to  create  the  relation  of  carrier  and 
passenger.  The  declaration  alleges  that  the 
plaintiff  presented  himself  at  the  window  of 
the  ticket  office  at  the  scheduled  time  of  the 
train  departure  of  the  defendant  company, 
and_  in  good  faith  asked  to  buy  and  pay  for 
a  ticket  to  Abingdon  (his  home),  and  he 
was  entitled  to  the  courtesy  and  protection 
due  to  a  passenger  from  the  moment  he  en- 
tered upon  the  premises  of  the  defendant 
company,  A  common  carrier  cannot  assault 
and  imprison  a  person  offering  to  buy  a 
ticket,  and  then  claim  immunity  for  the  out- 
rage because  its  agents  or  employees  refused 
to  sell  him  a  ticket,  or  prevented  him  from 
obtaining  one." 

In  Runyan  v.  Central  R.  Co.  65  N.  J.  L. 
228,  47  Atl.  422,  it  was  held  proper  to  re- 
fuse to  charge  the  jury  that  damages  could 
not  be  awarded  for  the  resistance  made  to 
plaintiff's  efforts  to  board  the  train  after 
he  had  been  forbidden  by  defendant's  agents 
to  enter  the  cars  with  his  packages.  Plain- 
tiff had  first  procured  a  ticket.  The  court 
said:  "The  verdict  in  favor  of  the  plain- 
tiff implies  that  he  had  a  legal  right  to  en- 
ter the  company's  trains  with  the  packages 
in  his  hands,  by  virtue  of  the  ticket  which 
he  had  purchased.  This  right  rested  not 
merely  on  private  contract,  but  on  public 
law,  which  bound  the  defendant  as  a  com- 
mon carrier.  The  plaintiff  was  not  neces- 
sarily obliged  to  forego  his  right  because 
the  company's  agents  told  him  to  do  so.  He 
was  entitled  to  make  reasonable  efforts  to 
exercise  his  right,  and,  if  the  jury  deter- 
mined that  his  conduct  did  not  transgress 
the  limit  of  reasonable  effort,  and  was  not 
mala  fide  for  the  purpose  of  provoking  re- 
sistance or  insult,  then  the  wrong  done  could 
not  be  attributed  to  misbehavior  on  his 
part.  The  resistance  interposed  by  the  de- 
fendant's agents  constituted  a  tort  against 
the  plaintiff's  person,  and,  therefore,  was 
actionable;  and  in  such  case  it  is  settled  in 
this  state  that  the  accompanying  indignity 
is  a  legitimate  element  of  compensatoiy 
damages."  This  case,  however,  is  not  close- 
ly in  point  for  here  the  carrier  had  con- 
tracted to  accept  the  plaintiff  as  a  passen- 
ger by  selling  him  a  ticket,  but  afterwards 
refused  to  carry  him  burdened  with  his 
packages. 
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plaintiif  seeks  to  recover  damages  for  being 
forcibly  removed  from  one  of  the  defend- 
ant's cars  after  he  had  boarded  it.  The  dec- 
laration contains  two  counts,  in  each  of 
which  the  assault  is  alleged  to  have  been 
committed  while  the  plaintiff  was  "attempt- 
ing to  board  .  .  .  [the  car]  .  .  . 
to  ride  upon  the  same  as  a  passenger  for 
hire." 

As  is  usual  in  such  cases,  the  evidence  as 
to  the  details  was  conflicting.  The  evi- 
dence introduced  by  the  plaintiff  tended  to 
show  that,  by  reason  of  a  surgical  operation 
which  had  been  recently  performed  upon  his 
back,  from  the  effects  of  which  he  had  not 
fully  recovered,  he  was  somewhat  infirm; 
that,  upon  his  signal,  the  car  stopped  for 
him  with  the  rear  platform  right  in  front 
of  him;  that  he  took  hold  of  the  "grab 
handles"  and  got  upon  the  lower  step;  that 
there  were  three  or  four  passengers  in  the 
vestibule;  that  he  asked  one  of  them  to  let 
him  take  hold  of  the  switch  box,  saying  he 
was  a  sick  man  and  needed  to  help  himself 
up  in  that  way;  that  they  only  laughed  at 
him;  that  with  both  feet  still  on  the  lower 
step  he  asked  the  conductor,  who  was  stand- 
ing "half  way  in  the  rear  opening  and 
leaning  forward,"  for  permission  to  take 
hold  of  him,  saying  to  him,  "I  am  a  sick 
man  and  have  a  sore  back  and  do  not  dare 
to  bend  the  back;"  that  the  conductor  said 
to  him,  "You  are  not  sick,  you  do  not  ap- 
pear as  a  sick  man,"  and  ordered  him  off; 
and  that  he,  the  plaintiff,  was  forcibly  re- 
moved from  the  lower  step  to  the  ground  by 
the  conductor  and  motorman. 

The  evidence  for  the  defendant  tended  to 
show  as  follows: 

"That  the  plaintiff  signaled  the  car  at 
Townsend  street  and  swung  on  while  the 
car  was  still  in  motion.  When  the  plaintiff 
had  so  swung  on  and  was  standing  on  the 
lower  step,  he  made  motions  to  a  passenger 
who  was  standing  between  the  controller 
and  the  step  to  move  over,  at  the  same  time 
uttering  some  incoherent  n-ords  which  the 
conductor  and  passenger  could  not  fully  un- 
derstand about  his  sick  back.  He  finally 
grabbed  hold  of  the  coat  of  this  passenger, 
who  had  refused  to  move  from  his  position, 
and  opened  two  or  three  buttons  of  his  coat. 
The  conductor  then  asked  what  the  trouble 
was  and  told  the  plaintiff  to  come  into  the 
car  off  the  step.  The  plaintiff  rode  from 
Townsend  street  to  Marcella  street  on  the 
lower  step  of  the  car  holding  onto  the  grab 
irons.  During  this  time  the  conductor  re- 
peatedly told  the  plaintiff  that  he  'could 
not  ride  there  but  must  get  on  or  get  off.' 

"The  evidence  further  showed  that  this 
happening  took  place  during  the  rush  hours, 
and  that  the  conductor  offered  to  assist 
the  plaintiff,  but  that  the  plaintiff  repulsed 
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all  offers.  Although  repeatedly  told  that 
he  could  not  ride  on  the  step  and  he  must 
either  get  on  or  off,  the  plaintiff  paid  no 
attention  to  the  conductor's  requests.  It 
further  appeared  that  there  was  plenty  of 
room  for  him  to  enter  the  car  and  plen^  of 
seats  inside.  The  plaintiff,  during  all  the 
time  he  was  on  the  car,  remained  on  the 
lower  car  step  in  violation  of  the  rules  of  the 
company,  and  refused  to  get  on  or  off,  and 
stood  so  that  no  one  could  enter  or  leave 
the  car.  When  the  car  approached  Marcella 
street,  the  plaintiff  having  refused  to  enter 
the  car  or  come  off  the  step,  the  conductor 
gave  three  bells  for  an  immediate  stop  and 
called  for  assistance  to  remove  the  plaintiff. 
The  plaintiff  was  again  asked  to  get  off 
the  step  or  get  on  the  car,  and  still  refused. 

"The  motorman  of  this  car  and  the  motor- 
man  of  the  second  car  behind  came  to  the 
conductor's  assistance  and  asked  the  plain- 
tiff to  obey  the  conductor's  requests  and 
avoid  any  trouble.  The  plaintiff  still  re- 
fused and  was  removed.  After  they  got  the 
plaintiff  down  into  the  street,  they  removed 
him  to  a  position  about  in  the  gutter.  The 
plaintiff  grabbed  hold  of  the  conductor  and 
struck  at  him  with  an  tunbrella.  The  car 
then  proceeded." 

One  of  the  questions  was  whether  the 
plaintiff  had  become  a  passenger.  "One  be- 
comes a  passenger  on  a  railroad  when  he 
puts  himself  into  the  care  of  the  railroad 
company  to  be  transported  under  a  contract, 
and  is  received  and  accepted  as  a  passenger 
by  the  company.  There  is  hardly  ever  any 
formal  act  of  delivery  of  one's  person  into 
the  care  of  the  carrier,  or  of  acceptance  by 
the  carrier  of  one  who  presents  himself  for 
transportation,  and  so  the  existence  of  the 
relation  of  passenger  and  carrier  is  com- 
monly to  be  implied  from  circumstances. 
These  circumstances  must  be  such  as  to 
warrant  an  implication  that  the  one  has 
offered  himself  to  be  carried  on  a  trip  about 
to  be  made,  and  that  the  other  has  accept- 
ed his  offer,  and  has  received  him  to  be 
properly  cared  for.  ...  A  railroad  com- 
pany holds  itself  out  as  ready  to  receive 
as  passengers  all  persons  who  present  them- 
selves in  a  proper  condition,  and  in  a  prop- 
er manner,  at  a  proper  place,  to  be  carried. 
It  invites  everybody  to  come  who  is  willing 
to  be  governed  by  its  rules  and  regulations. 
In  a  case  like  this,  the  question  is  whether 
the  person  has  presented  himself  in  readiness 
to  be  carried  under  such  circumstances  in 
reference  to  time,  place,  manner,  and  con- 
dition that  the  railroad  company  must  be 
deemed  to  have  accepted  him  as  a  passen- 
ger." Knowlton,  J.,  in  Webster  v.  Fitch- 
burg  R.  Co.  161  Mass.  298,  299,  300,  24 
L.R.A.  521,  37  N.  E.  165.  The  relation  of 
carrier   and   passenger    is   created   by   oon- 
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tract,  express  or  implied.  In  the  case  of  a 
street  railway  company  it  is  rarely  created 
by  express  contract  when  the  car  is  boarded 
by  the  passenger  from  the  street.  Whether 
the  relation  has  begun  is  generally  to  be 
shown  by  the  circumstances.  But  however 
shown,  it  must  appear  at  least  that  the  pas- 
senger has  offered  himself  and  has  been  ac- 
cepted. It  is  not  enough  that  he  has  offered 
himself.  The  acceptance  by  the  carrier  is 
needed.  It  is  true  that  the  carrier  ought  to 
consent  where  there  is  no  reasonable  objec- 
tion. Still  it  does  not  necessarily  follow 
that  it  has  consented  or  will  consent  in  any 
g^ven  case.  For  no  good  reason,  it  may  de- 
cline to  accept  the  offered  passenger;  and  in 
such  case  he  cannot  become  a  passenger  by 
forcing  his  way  upon  the  car  against  the 
will  of  the  carrier.  His  remedy  is  by  way 
of  damagres  for  the  unwarrantable  exclusion. 
These  principles  are  too  familiar  to  require 
the  citation  of  authorities  in  their  sup- 
port. 

Upon  the  evidence,  the  question  whether 
the  plaintiff  was  a  passenger  was  for  the 
jury.  If  the  evidence  for  the  defendant  was 
believed,  the  jury  might  find  that  neither 
by  the  motorman,  nor  by  the  conductor, 
was  the  plaintiff  recognized  as  a  proposed 
passenger,  much  less  accepted  as  such;  but 
that  the  plaintiff,  without  the  knowledge  of 
either,  got  upon  the  step  of  the  car  while 
it  was  in  motion,  and  that  the  conductor, 
as  soon  as  he  saw  him,  refused  to  accept 
him  as  passi-nger  unlrss  he  would  get  above 
the  lower  step  where  he  was  standing;  and 
that  the  plaintiff  refused  to  accept  this 
condition.  If  such  was  the  case,  the  jury 
might  well  find  that  the  contract  of  car- 
riage never  had  been  made,  or,  in  other 
words,  that  the  plaintiff  never  became  a 
passenger.  The  plaintiff,  relying  upon  cases 
like  Brien  v.  Bennett,  8  Car.  k  P.  724; 
Gordon  v.  West  End  Street  R.  Co.  175  Mass. 
181,  65  N.  E.  090;  and  Smith  v.  St.  Paul 
City  R.  Co.  32  Minn.  1,  60  Am.  Rep.  650, 
18  K.  W.  827,  strongly  contends  that  as 
matter  of  law  the  plaintiff  became  a  pas- 
senger as  soon  as  he  got  upon  the  step. 
In  all  those  cases,  however,  it  appeared 
that  the  car  or  vehicle  had  stopped  in  obe- 
dience to  a  signal  from  the  proposed  pas- 
senger. In  other  words,  the  passenger  had 
offered  himself  and  been  accepted;  and  the 
act  of  getting  upon  the  step  was  an  act 
done  in  pursuance  of  the  contract.  These 
and  similar  cases  cannot  be  regarded  as  au- 
thorities in  support  of  the  proposition  that 
upon  the  evidence  in  this  case  the  plaintiff 
became  a  passenger  as  soon  as  he  stepped 
upon  the  car. 

Upon  an  examination  of  the  charge  to  the 
jury,  it  appears  that  the  court  stated  the 
law  in  accordance  with  the  principles  above 
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set  forth;  and,  while  the  illustrations  were 
somewhat  graphic,  and  while  some  of  the 
expressions  of  the  court  when  considered 
apart  from  their  setting  might  seem  to  be 
misleading,  yet  that  when  the  charge  is 
considered  as  a  whole  and  these  expressions 
are  considered  in  their  proper  setting,  the 
court  fairly  left  the  case  to  the  jury  upon 
correct  instructions  and  made  no  error  in 
law. 

Upon  the  whole  evidence,  the  questions  al- 
so as  to  whether  the  plaintiff,  whether  or 
not  a  passenger,  was  removed  from  the  car 
for  proper  cause  and  in  a  proper  manner, 
were  left  to  the  jury  upon  instructions  not 
erroneous  in  law. 

Exceptions  overruled. 


MISSOURI  supremb:  coitrt. 

(In  Banc.) 

STATE  OF  MISSOURI  EX  REL.  WILLIAM 
B.  SULUVAN  et  aL 

V. 

MATT  O.  REYNOLDS. 
(209  Mo.  161,  107  a  W.  487.) 

Courts  ^  conflict  of  authority. 

1.  Neither  the  granting  of  an  appeal  upon 
the  refusal  of  the  court  to  set  aside  an  or- 
der appointing  a  receiver,  nor  an  unauthor- 
ized order,  upon  the  approval  of  the  appeal 
bond,  requiring  him  to  turn  back  the  as- 
sets in  his  hands  to  their  owner,  will  re- 
lease such  assets  from  the  custody  of  the 
court  which  has  acquired  jurisdiction  in  the 
matter,  so  as  to  make  them  subject  to  sei- 
zure by  a  receiver  appointed  by  another 
court  of  concurrent  jurisdiction. 
Receiver  —  restoration     of     property  >— 

effect. 

2.  The  mere  granting,  after  the  expira- 
tion of  the  term  at  which  the  final  decree 
was  made,  of  an  appeal  from  an  order  sub- 
stituting one  receiver  for  another,  does  not 

C€ue  Note.  —  Effect  of  order  to  turn 
hack  the  property  after  appeal  from 
appointment  of  receiver,  upon  right 
of  other  courts  to  exereis  juriadUs- 
tion  over  U. 

A  search  has  disclosed  no  other  case  in 
which  this  question  has  been  passed  upon. 
The  case  of  Stanton  v.  Heard,  100  Ala. 
515,  14  So.  359,  is  of  value  upon  the  ques- 
tion. There  a  receiver  was  appointed  at 
the  instance  of  creditors  of  one  who,  it  was 
claimed,  had  made  a  fraudulent  conveyance, 
and  the  receiver  took  possession  of  the  prop- 
erty. An  appeal  from  the  appointment  was 
taken  by  one  to  whom  the  goods  had  been 
transferred,  and  the  merchandise  was  sur- 
rendered to  the  appellant,  in  whose  hands 
it  was  attached  by  other  creditors.  It  was 
contended   that   when   the   attachment   had 
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warrant  the  court  in  ordering  the  receiver 
to  turn  back  the  assets  in  his  hands  to  their 
owner,— especially  wliere  the  final  decree  of 
the  court  is  not  questioned. 
Prohibition  —  interference  with  re- 
ceiver. 

3.  A  writ  of  prohibition  is  the  proper 
remedy  to  prevent  an  inferior  court  from 
interfering  with  a  receiver  appointed  by  an- 
other court  of  concurrent  powers,  which  has 
acquired  jurisdiction  of  the  subject-matter 
and  the  parties. 

(January  27,  1908.) 

APPLICATION  for  a  writ  of  prohibition 
to  restrain  the  Circuit  Court  for  the 
City  of  St.  Louis  from  interfering  with 
property  alleged  to  be  in  control  of  the  Cir- 
cuit Court  for  St.  Louis  County.  Grant- 
ed. 

Statement  by  Woodson,  J.; 

This  is  an  original  proceeding  instituted 
in  this  court,  seeking  to  prohibit  the  re- 
spondent, as  judge  of  the  circuit  court  of 
the  city  of  St.  Louis,  from  taking  and  fur- 
ther exercising  jurisdiction  over  the  par- 
ties to  and  the  subject-matter  involved  in 
the  case  of  Louis  F.  Algrem  et  al.  v.  William 
B.  Sullivan  et  al.  pending  in  the  circuit 
court  of  said  city.  The  facts  in  the  case 
are  not  disputed,  and  are  substantially  as 
follows,  as  disclosed  by  the  petition  for  the 
preliminary  writ  and  the  return  thereto  of 
the  respondent,  to  wit: 

At  the  May  term,  1905,  of  the  circuit 
court  of  St.  Louis  county,  Missouri,  one 
Herman  H.  Wehrs  filed  a  petition  in  said 
court  against  William  B.  Sullivan,  d-jing 
business  as  the  Home  Co-operative  Com- 
pany, asking  an  injunction  and  the  appoint- 
ment of  a  receiver  for  the  assets  of  said 
William  B.  Sullivan,  doing  business  as 
aforesaid.  A  receiver,  Francis  A.  Tillman, 
was  appointed,  gave  bond,  took  charge  of 
the  property  of  said  company,  and  began 
to  administer  and  settle  its  business.  At 
the  September  term,  1905,  the  said  circuit 
court  entered  a  final  judgment  in  said  cause, 
making  the  injunction  permanent,  and  con- 
firming the  appointment  of  the  receiver, 
Tillman.     At  the  subsequent  term  of  said 


circuit  court  an  order  was  entered  of  record 
requiring  said  William  B.  Sullivan  and  the 
contract  holders  and  creditors  of  said  Ilane 
Co-operative  Company,  for  which  Tillmao 
had  been  appointed  receiver,  to  appear  be- 
fore the  court  on  April  7,  1906,  and  show 
cause  why  the  judgment  or  decree  in  aaid 
cause  making  the  injunction  permanent  and 
confirming  the  appointing  of  Tillman  as  re- 
ceiver of  said  company  should  not  be  va- 
cated and  set  aside.  On  April  7,  1906, 
the  order  to  show  cause  was  continued  un- 
til April  11,  1006.  On  this  day  one  Wil- 
liam L.  Watkins,  supervisor  of  building 
and  loan  associations  of  the  state  of  Mis- 
souri, filed  what  he  termed  an  "interplea," 
asking  the  court  to  vacate  and  set  aside 
the  judgment  or  decree  heretofore  rendered 
in  this  cause,  to  remove  Tillman  as  receiv- 
er, and  to  appoint  him  (Watkins)  as  re- 
ceiver under  the  alleged  authority  of  a 
statute  of  Missouri,  approved  April  21, 
1003  (Laws  1903,  pp.  110-113  [Anno.  SUL 
1006,  {{  1541-1—1541-10]). 

The  court,  at  a  subsequent  term  (April 
21,  1006),  made  an  order  setting  aside  and 
vacating  its  judgment  and  decree  entered 
at  a  former  term  confirming  the  appoint- 
ment of  said  Tillman  as  receiver,  removed 
the  latter,  and  entered  an  interlocutory  or- 
der appointing  William  L.  Watkins,  as 
supervisor  of  building  and  loan  as:M>cia- 
tions,  receiver  of  said  Home  Co-operatire 
Company.  An  order  was  entered  requir- 
ing said  Tillman  to  turn  over  all  the  assets 
of  said  company  to  Watkins,  which  was 
done,  and  Watkins,  as  supervisor  and  re- 
ceiver, took  charge  of  the  assets  and  rep- 
resentatives of  >'alue  of  said  company.  Wil- 
liam B.  Sullivan  thereupon  filed  a  motion 
to  set  aside  the  interlocutory  order  appoint- 
ing said  Watkins,  as  supervisor,  receiver 
of  said  Home  Co-operative  Company,  which 
was,  by  the  court,  overruled.  Kxceptions 
were  saved  thereto,  and  an  affidavit  for 
appeal  to  the  supreme  court  filed,  which 
was,  by  the  trial  court,  denied.  Said  Sulli- 
van thereupon  applied  for  and  was  granted 
a  writ  of  mandamus  on  said  trial  judge, 
requiring  him  to  grant  an  appeal  from  his 
refusal  to  vacate  and  set  aside  the  inter- 
locutory order  appointing  said  Watkins,  as 


been  made,  the  appointment  of  the  receiver 
had  been  superseded  by  the  giving  of  the 
bond  with  sureties.  It  was  held  that  the 
lien  was  not  abrogated,  nor  the  control  ac- 
quired over  the  property  by_  the  chancery 
court,  by  virtue  of  the  appointment  of  the 
receiver,  destroyed.  And  it  was  also  said 
that  the  final  decree  of  the  chancellor  dis- 
missing the  bill  in  which  the  receiver  had 
been  appointed  did  not  necessarily  put  an 
end  to  the  chancery  court's  control  of  the 
property  through  its  receiver,  since  the 
right  of  appeal  from  that  decree  to  the  high- 
er court  still  remained, 
16  LJl.A.(N.8.) 


In  Waters-Pierce  Oil  Co.  v.  State  (Tex. 
Civ.  App.)  103  S.  W.  836,  where  the  re- 
ceivership under  a  statute  was  held  to  be  a 
proceeding  in  rem,  it  was  held  that,  by  the 
appointment  of  a  receiver  upon  proper  serv- 
ice, jurisdiction  of  the  rea  was  obtained, 
which  continued  until  an  appeal  was  taken, 
although  the  receiver  did  not  take  posses- 
sion of  the  property;  and  that  therefore  an- 
other court  attempting  to  appoint  a  s^eeond 
receiver  could  not  affect  this  jurisdiction, 
and,  upon  the  appeal  and  the  giving  of 
bonds,  this  same  right  of  control  over  the 
res  was  transferred  to  the  appellate  court. 
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supervisor,   receiver   of   said   Home   Co-op- 
erative Company.     For  bis  return  to  said 
writ  of  mandamus  the  trial  judge  granted 
said  appeal,   and   the  same   was   perfected 
and  is  now  pending  and  undetermined   in 
tliis  court.     Upon  the  granting  of  this  ap- 
peal William    B.    Sullivan,    the   appellant, 
entered  into  a  bond  in  the  sum  of  $20,000, 
wliich  was  approved  by  the  trial  court,  and 
the  assets  of  said  company  ordered   to  be 
turned  over    to    him    or    to    his   attorney, 
Thomas  C.  Hennings,  which  was  not  done; 
but  said  Watkins  continued  in  possession 
of  said  assets,  still  has  possession  of  same, 
and  has  not  delivered  or  surrendered  said 
assets  or  any  part  of   same   to  'said  Wil- 
liam B.  Sullivan,  or  his  attorney.     Subse- 
quently, at   the  April   term,   1007,   of   the 
circuit  court  of  the  city  of  St.  Louis,  in 
which    Honorable    Matt    G.    Reynolds    was 
presiding  as   judge,   one   Louis   F.   Algrem 
and  others  filed  a  petition  in  said  circuit 
court  against  William   B.   Sullivan,   doing 
business  as  the  Home  Co-operative  Company, 
and  William  L.  Watkins,  as  receiver  of  the 
said  Home  Co-operative  Company,  and  asked 
in  said  petition,  among  other  things,  that 
the  court  appoint  a  receiver  for  the  said 
Home  Co-operative  Company,  alleging  that 
they,  the   plaintiffs,  were  contract  holders 
md  interested  in  the  distribution  of  its  as- 
;ets.     The  nature  and  purpose  of  this  pro- 
jt'cding  in  tne  circuit  court  of  the  city  of 
5t.  Louis  was  to  require  William  B.  Sulli- 
'an,   as  the   Home   Co-operative   Company, 
lominally,  and  William  L.  Watkins,  actual- 
y,  as  receiver,  to  render  an  accounting  to 
aid    circuit    court   of    the    assets   of    said 
lome    Co-operative   Company    then    in   his 
ossession   as    such    receiver,   and    to   have 
aid    circuit  court   appoint   a   receiver   tor 
lid    assets,    and    to    restrain    and    enjoin 
lid    Sullivan    and    said    Watkins    as    re- 
!iver  from  transferring  or  in  any  way  con- 
'olling  or  disposing  of  said  assets;  and  that 
lid  circuit  court  assume,  through  its  own 
;ceiver,  the  custody,  control,  and  final  dis- 
ibution    of   the   assets   of   said   company. 
lie  said  petition  by  Algrem  and  others  in 
le  circuit  court  of  the  city  of  St.  Louis 
so  set  forth  the  fact  that  a  receiver  had' 
eretofore   been   appointed   for   the   assets 
the  said  Home  Co-operative  Company  in 
e   circuit  court  of  St.  Louis  county,  and 
at  an  appeal  had  been  taken  in  said  case 
the  supreme  court  where  same  was  then 
nding  and  undetermined. 
The  said  circuit  court  of  the  city  of  St. 
uia,    in   which  respondent  was  then  and 
>re  presiding  as  judge,  upon  the  filing  of 
d    petition,  issued  therein  a  restraining 
ler     restraining    and    enjoining    William 
Sullivan,  and  William  L.  Watkins  as  re- 
ver,  and  their  servants  and  agents,  from 
poHiiig    of    or    transferring    any    of    the 
L.R.A.(N.S.) 


assets  of  said  Home  Co-operative  Company 
until  the  further  orders  of  the  court,  and 
further  ordered  that  said  Sullivan  and  said 
Watkins  as  receiver  be  and  appear  before 
said  court  on  May  6,  1907,  and  show  cause 
why  a  receiver  should  not  be  appointed  for 
said  Home  Co-operative  Company,  and  why 
a  temporary  injunction  should  not  be  grant- 
ed against  said  defendants  restraining  and 
enjoining  them  from  disposing  of  or  trans- 
ferring of  the  assets  of  the  said  Home  Co- 
operative Company;  that,  on  the  said  0th 
day  of  May,  1907,  the  said  circuit  court 
permitted  said  plaintiffs  to  file  an  amended 
petition  in  said  cause,  setting  forth  the 
same  cause  of  action,  asking  the  appoint- 
ment of  a  receiver  for  said  assets  and  such 
other  relief  as  had  been  asked  in  said  orig- 
inal petition,  but,  in  addition  thereto,  set- 
ting forth  the  forms  of  contract  used  by 
said  Home  Co-operative  Company  when  same 
was  engaged  in  business,  and  adding  the 
names  of  two  defendants  who  are  not  al- 
leged to  hold  or  control  any  of  said  assets. 
Thereafter,  on  the  said  6th  day  of  May,  1907, 
the  said  Sullivan  and  Watkins,  through 
their  counsel,  made  return  to  the  restrain- 
ing order  issued  by,  and  the  petition  filed 
in,  said  circuit  court  of  the  city  of  St. 
Louis,  in  which  they  allege  as  grounds  why 
such  restraining  order  should  be  dissolved, 
and  said  accounting,  injunction,  and  the 
appointment  of  a  receiver  and  other  relief 
prayed  for  in  said  petition  should  be  denied, 
the  following,  among  other  things:  That 
another  court  of  competent  and  concurrent 
jurisdiction  than  the  one  before  which  this 
proceeding  is  brought,  to  wit,  the  circuit 
court  of  St.  Louis  county,  has  heretofore, 
in  a  proceeding  commenced  before  it,  taken 
possession  of  the  same  property  of  the  said 
Home  Co-operative  Company  sought  to  be 
adjudicated  in  this  proceeding,  and  has 
appointed  William  L.  Watkins,  supervisor 
of  building  and  loan  associations  of  the 
state  of  Missouri,  and  one  of  the  defend- 
ants herein,  receiver  for  said  assets,  and  that 
he  has  taken  possession  and  now  has  the 
custody  of  same,  and  an  appeal  has  been 
perfected  from  the  motion  refusing  to  vacate 
the  interlocutory  order  appointing  said  Wil- 
liam L.  Watkins  receiver  to  the  supreme 
court,  where  this  entire  matter  is  now  pend- 
ing and  undetermined,  and  that  the  circuit 
court  of  the  city  of  St.  Louis  has  no  juris- 
diction or  authority  to  hear  or  determine 
any  of  the  matters  or  things  for  which  re- 
lief is  prayed  in  the  petition  herein.  That 
the  assets  of  the  said  Home  Co-operative 
Company  are  now  wholly  under  the  control, 
and  subject  to  the  rulings,  orders,  judg- 
ments, and  decrees,  of  other  courts  of  com- 
petent, concurrent,  and  appellate  jurisdic- 
tion, to  wit,  the  circuit  court  of  St.  Louis 
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county,  and  the  supreme  court  of  Missouri; 
and  that  the  circuit  court  of  the  city  of 
St.  Louis  has  no  jurisdiction  or  authority 
to  hear  or  determine   any  matter   in   any 
manner  affecting  the  custody  or  control  of 
said  assets;  and  that  the  control  and  au- 
thority in  this  matter  by  other  courts  of  co- 
ordinate and  appellate  jurisdiction  are  fully 
set  forth  and  disclosed  in  the  said  petition 
of  Louis  F.  Algrem  and  others.     That,  on 
the  9th  day  of  May,  1907,  upon  a  hearing 
upon   said   return   to  the   restraining  order 
by   the   said   circuit  court,   the   Honorable 
Matt    G.    Reynolds,    presiding    therein    as 
judge,  no  action  was  taken  by  the  court, 
whereupon  the  defendant  William  B.  Sulli- 
van filed  a  motion  in  said  circuit  court,  ask' 
ing  the  court  to  dismiss  said  suit,  and  alleg- 
ing the  same  grounds  therein  that  had  been 
set  forth  in  defendant's  return  to  the  re- 
straining order  and  answer  to  the  petition. 
That  the  said  circuit  court  made  no  ruling 
or  order  of  record  upon  said  motion  to  dis- 
miss said  cause,  but  continued  to  assume 
jurisdiction  in  said  proceeding,  and  on  the 
same   day   ordered   summons   to   be    issued 
in  said  cause  for  the  two  additional  defend- 
ants named  in  plaintiffs'  amended  petition. 
Defendant  William  B.  Sullivan,  through  his 
counsel,  thereupon  made  application  to  Hon- 
orable  L.   B.   Valliant,  one  of   the   judges 
of   this   court,   for  a   preliminary   writ   of 
prohibition,  and  upon  an  inspection  of  the 
petition  submitted  by  defendant  William  B. 
Sullivan,  a  preliminary  order  was  made  by 
the  Honorable  L.  B.  Valliant,  and  the  Hon- 
orable Matt  6.  Reynolds,  judge  of  the  cir- 
cuit court  of  the  city  of  St.  Louis,  was  pro- 
hibited from  further  acting  in  said  proceed- 
ing and  required  to  show  cause  to  the  su- 
preme court  on  May  29,  1907,  why  he  was 
assuming  jurisdiction  and  exercising  author- 
ity in  the  matter  of  the  appointment  of  a 
receiver  for  said  Home  Co-operative  Com- 
pany, and  in  the  other  matters  in  which  re- 
lief is  prayed  in  the  petition  of  Louis  F. 
Algrem  and  others.     Upon  the  filing  of  a 
return   to  said  preliminary   order  by   said 
respondent,   the    Honorable   Matt   G.    Rey- 
nolds,  the   relator  W.  B.   Sullivan   filed  a 
motion  for  a  judgment  on  the  pleadings,  and 
the  preliminary  order  was,  by  the  supreme 
court,    continued   until   the   October   term, 
1907. 

Messrs.  Robert  F.  Walker  and  Thomas 
C.  Hennlngs,  for  relator: 

This  is  a  proper  case  for  prohibition. 

Morris  ▼.  Lenox,  8  Mo.  252;  State  ex  rel. 
Laclede  Bank  v.  Lewis,  76  Mo.  370; 
State  ex  rel.  Dawson  v.  St.  Louis  Ct.  of 
Appeals,  99  Mo.  216,  12  S.  W.  061;  State 
ex  rel.  McCurdy  v.  Slover,  126  Mo.  652, 
29  S.  W.  718;  State  ex  rel.  St.  Louis,  K. 
4  N.  W.  R.  Co.  V.  Withrow,  133  Mo.  600, 
16  L.R.A.(N.8.) 


34  S.  W.  245,  36  8.  W.  43;  St.  Louis,  K. 
&  S.  R.  Co.  V.  Wear,  136  Mo.  230,  33  L. 
R-A.  341,  36  S.  W.  367,  658;  SUte  ex  reL 
Hofmann  t.  Scarritt,  128  Mo.  331,  30  S. 
W.  1026;  High,  Extr.  Legal  Rem.  789; 
Spelling,  Extr.  Relief,  1741. 

Where  one  court  acquires  jurisdiction  of 
the  subject-matter  of  a  suit,  with  full  au- 
thority to  pass  upon  the  rights  and  claims 
of  all  parties  interested  in  the  property,  an- 
other court  of  concurrent  jurisdiction  will 
not  interfere. 

Mishawaka  Woolen  Mfg.  Co.  ▼.  Powell, 
98  Mo.  App.  630,  72  S.  W.  723;  McFarlan 
Carriage   Co.  v.   Wells,  99   Mo.  App.   641, 

74  S.  W.  878;  Green  v.  Tittman,  124  Mo. 
372,  27  S.  W.  391;  Wabash  R.  Co.  v.  Sweet, 
110  Mo.  App.  100,  84  S.  W.  95. 

The  property  being  in  the  custody  of  the 
circuit  court  of  St.  Louis  county,  through 
its  receiver,  no  one  will  be  allowed  to  inter- 
fere with  it,  even  by  judicial  process. 

Metzner  v.  Graham,  67  Mo.  404;  Turner 
v.  Hannibal  &  St.  J.  R.  Co.  74  Mo.  602; 
Heath  v.  Missouri,  K.  &  T.  R.  Co.  83 
Mo.  617;   Colburn  v.  Yantis,  176  Mo.  670, 

75  a  W.  663;  Luby  v.  Schulenberg,  13  Mo. 
App.  695;  State  ex  rel.  Williams  v.  Xeth- 
erton,  26  Mo.  App.  414;  Wade  v.  Ringo, 
62  Mo.  App.  414;  Union  Nat.  Bank  y.  Bank 
of  Kansas  City,  136  U.  S.  223,  34  L.  ed. 
341,  10  Sup.  Ct.  Rep.  1013;  Quincy,  M.  & 
P.  R.  Co.  V.  Humphreys,  146  U.  S.  97,  36 
L.  ed.  632,  12  Sup.  a.  Rep.  787;  Kerr,  Re- 
ceivers, 2d  Am.  ed.  chap.  6;  Bispham,  Eq. 
}  679. 

The  effect  of  a  supersedeas  bond  on  an 
appeal  in  a  receivership  proceeding  is  to 
suspend  all  action  in  the  case  until  it 
has  been  disposed  of  by  the  appellate  court. 

Buckley  v.  George,  71  Miss.  589,  15  ^5o. 
46;  Northwestern  Mut.  L.  Ins.  Co.  v.  Park 
Hotel  Co.  37  Wis.  125. 

Mr.  Claude  D.  Hall  for  respondent. 

Woodson,  J.,  delivered  the  opinion  of 
the  court: 

1.  The  contention  of  relator  is  that,  when 
the  circuit  court  of  St.  Louis  county  as- 
sumed jurisdiction  of  the  case  of  Wehrs  ▼. 
Sullivan  et  a1.  and  appointed  Tillman  re- 
ceiver, who,  as  such,  took  charge  of  the  as- 
sets of  the  company,  no  other  court  of  con- 
current jurisdiction  had  the  authority  to 
oust  it  of  its  jurisdiction!  over  the  cause,  or 
to  interfere  with  the  assets  of  the  company 
in  any  manner,  for  the  reason  that  they  were 
tn  eustodui  legit.  They  also  contend  that 
this  result  is  not  changed  by  the  fact  that 
the  circuit  court  of  St.  Louis  county  subse- 
quently removed  the  receiver,  Tillman,  and 
appointed  another  in  his  stead,  nor  by  the 
fact  that  the  latter  proceeding  was  ques- 
tioned by  Sullivan,  which  resulted  in  an 
appeal  of  that  case  to  this  court.    The  rec- 
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ord  in  this  case  discloses  that  the  case  of 
Wehrs  v.  Sullivan  et  al.  was  a  proceeding 
in  the  nature  of  a  proceeding  in  rem, 
instituted  in  the  circuit  court  of  St. 
Louis  county,  having  for  its  object  and 
purpose  the  winding  up  the  affairs  of 
the  Home  Co-operative  Company  and  the 
distribution  of  the  assets  thereof  among  its 
creditors,  as  provided  by  law.  That  said 
court  had  jurisdiction  of  the  parties  and 
the  subject-matter  of  said  cause  is  not 
questioned  by  respondent.  In  due  form,  and 
in  conformity  with  the  law  of  the  land, 
said  court  enjoined  Sullivan  and  the  com- 
pany from  further  prosecuting  the  business, 
and  appointed  a  receiver  to  take  charge  of  the 
assets  of  the  company,  and  ordered  him  to 
hold  and  administer  them  under  the  orders 
and  direction  of  the  court.  In  pursuance 
to  this  order,  the  receiver  duly  qualified 
and  entered  upon  the  discharge  of  his  du- 
ties, as  such,  and  reduced  to  possession  the 
assets  of  the  company.  That  possession 
was  the  same  as  the  possession  of  the  court, 
for  the  reason  that  the  receiver  is  an  arm 
or  officer  of  the  court  which  appointed  him, 
and  whatever  he  does  under  the  order  of 
the  court  regarding  the  property  involved 
is  the  act  of  the  court.  High,  Receivers, 
3d  ed.  f  134;  Ex  parte  Haley,  99  Mo.  150, 
12  S.  W.  667;  Colburn  v.  Yantis,  176  Mo. 
670,  75  S.  W.  653;  Robinson  t.  Atlantic 
A  G.  W.  R.  Co.  66  Pa.  160;  Skinner  v. 
Maxwell,  68  N.  C.  400;  De  Visser  v.  Black- 
stone,  6  Blatchf.  235,  Fed.  Cas.  No.  3,840; 
Mays  V.  Rose,  Freem.  Ch.  (Miss.)  703; 
Day  V.  Postal  Telcg.  Co.  66  Md.  354,  7  Atl. 
608;  Angel  v.  Smith,  9  Ves.  Jr.  335;  Re 
Butler,  13  Ir.  Ch.  Rep.  456.  Clearly,  under 
the  facts  of  this  case,  and  according  to 
the  law  enunciated  by  the  above  authorities, 
the  assets  of  the  Home  Co-operative  Com- 
pany were  in  custodia  legis  on  April  11, 
1906,  the  day  on  which  Watkins,  the  su- 
pervisor of  building  and  loan  associations, 
filed  his  bill  in  the  nature  of  an  interplea, 
asking  the  court  to  vacate  and  set  aside 
the  judgment  and  decree  theretofore  ren- 
dered appointing  Tillman  receiver,  and  ask- 
ing that  he  be  appointed  receiver  under  the 
act  of  1803,  pp.  110-113  [Anno.  Stat.  1906, 
««  1641-1—1541-10].  The  legal  custody  of 
the  property  was  not  disturbed  or  changed 
by  the  order  of  the  court,'made  at  a  subse- 
quent term,  removing  Tillman  as  such  re- 
ceiver and  appointing  Watkins  in  his 
stead.  Very  v.  Watkins,  23  How.  469, 
16  L.  ed.  522;  Shields  v.  Coleman,  167 
U.  S.  178,  170,  39  L.  ed.  663,  664,  15  Sup. 
Ct.  Rep.  670.  That  order  of  the  court  was 
but  the  removal  of  one  receiver  and  the 
appointment  of  another  in  his  stead,  which 
the  court  had  a  perfect  legal  right  to  do. 
High,  Receivers,  3d  ed.  {821. 

Thus   far   there   seems  to   be   no  special 
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difference  between  the  relators  and  the 
respondent;  but  the  point  of  their  legal 
divergence  begins  where  the  circuit  court  of 
St.  Louis  county  granted  an  appeal  from  its 
order  Vefusing  to  set  aside  its  order  appoint- 
ing Watkins,  supervisor  of  building  and 
loan  associations,  receiver  of  the  Home  Co- 
operative Company,  and  ordering  him  to 
turn  the  assets  of  the  company  back  to 
Sullivan.  The  respondent  contends  that  the 
legal  effect  of  that  order  was  to  ipso  facto, 
release  said  property  and  assets  from  the  cus- 
tody and  control  of  the  St.  Louis  county  cir- 
cuit court,  and  thereby  subjected  them  to  sei- 
zure and  liable  to  be  taken  in  custody  by  a  re- 
ceiver to  be  appointed  by  the  circuit  court  of 
the  city  of  St.  Louis  in  the  case  of  Algrem 
et  al.  V.  Sullivan,  which  has  jurisdiction  of 
that  class  of  cases,  to  which  the  one  at 
bar  belongs.  This  contention  of  respondent 
is  denied  by  relators,  and  they  assign  two 
reasons  why  it  is  not  tenable:  First,  that 
the  granting  of  the  appeal  from  the  order 
refusing  to  set  aside  the  appointment  of 
Watkins  did  not  remove  him  as  receiver  of 
the  assets  of  said  company;  second,  that 
the  granting  of  the  appeal  from  said  order 
and  approving  the  appeal  bond  after  the 
lapse  of  the  term  at  which  the  final  decree 
was  rendered  did  not  warrant  that  court  in 
making  the  order  to  turn  the  assets  of  the 
company  over  to  Sullivan.  We  will  briefly 
discuss  those  two  points  in  the  order  pre- 
sented. As  to  the  first,  the  return  shows 
that  Sullivan  filed  a  motion  to  set  aside  and 
vacate  the  order  appointing  Watkins  re- 
ceiver of  the  assets  of  the  Home  Co-operative 
Company,  which  was,  by  the  court,  over- 
ruled, from  which  order  of  refusal  Sullivan 
appealed  to  this  court.  Instead  of  this 
order  having  the  effect  of  removing  Wat- 
kins from  the  receivership  of  the  Home  Co- 
operative Company,  it  states  expressly  in 
so  many  words  that  the  court  refused  to 
remove  Watkins;  and  it  was  from  that  order 
Sullivan  appealed.  If  the  order  removed 
Watkins,  then  what  was  the  sense  in  Sulli- 
van's appeal  from  the  order?  He  would  be 
asking  this  court  to  do  for  him  that  which 
the  court  below  has  already  done  for  him. 
So  it  is  thus  seen  that  Watkins  is  still  re- 
ceiver of  those  assets,  and  whether  rightful- 
ly or  wrongfully  is  wholly  immaterial  in 
this  case;  but  that  phase  of  the  case  will 
receive  due  consideration  when  we  reach  that 
question  on  the  appeal.  And,  as  to  the 
second  point  suggested,  it  seems  to  be  set- 
tled that  the  granting  the  appeal  and  ap- 
proving the  appeal  bond  by  the  court  did 
not  warrant  the  court  in  ordering  the  re- 
ceiver to  turn  the  assets  of  the  company 
back  to  Sullivan.  In  discussing  this  ques- 
tion Mr.  High  says:  "After  the  title  to 
property  has  become  vested  in  a  receiver 
by  virtue  of  the  order  appointing  him,  it 


Digitized  by 


v^joogle 


968 


MlSSOXmi  SUPREME  COURT. 


Jan., 


L 


cannot  be  devested  merely  upon  the  order 
of  the  court  made  in  a  proceeding  to  which 
he  was  not  a  party.  And  where,  pending 
litigation,  property  is  placed  in  the  hands 
of  a  receiver,  who  is  vested  with  the  usual 
powers  of  such  officers,  and  the  defendants 
to  the  litigation  pray  an  appeal  from  the 
final  decree  of  the  court  below,  the  effect  of 
the  appeal  and  giving  bond  thereon  is  not 
such  as  to  warrant  the  court  in  granting 
an  order  against  the  receiver  to  turn  over 
the  property  and  money  in  his  hands;  and 
be  will  still  be  allowed  to  retain  possession 
notwithstanding  the  appeal."  High,  Re- 
ceivers, 3d  ed.  {  161;  Schenk  v.  Feay,  1 
Dill.  267,  Fed.  Cas.  No.  12,451.  While  the 
rule  above  stated  may  be  some  broader  than 
the  law  as  declared  in  the  case  of  State  ex 
rel.  St.  Louis  A  K.  R.  Co.  v.  Hirzel,  137  Mo. 
435,  37  S.  W.  921,  38  S.  W.  961,  but,  how- 
ever that  may  be,  that  law  is  applicable 
when  the  appeal  is  not  taken  until  after 
the  term  of  the  court  has  expired  at  which 
the  final  decree  was  rendered,  then,  a  for- 
tiori, it  should  apply  where  the  order  is 
only  substituting  one  receiver  for  another, 
and  especially  where  the  final  decree  of  the 
court  is.  not  questioned  by  the  appeal. 

If  the  circuit  court  of  St.  Louis  county 
had  made  in  express  terms  an  order  at  a 
subsequent  term  setting  aside  the  final  de- 
cree granting  the  injunction  and  ordering 
the  receiver  appointed,  it  would  have  been 
absolutely  void  and  of  no  effect,  because  that 
court  had  no  authority  to  make  such  order 
after  the  expiration  of  the  term  at  which 
the  decree  was  made  and  there  is  nothing 
in  the  Hirzel  Case,  supra,  which  indicated 
anything  to  the  contrary.  State  ex  rel. 
Brown  v.  Walls,  113  Mo.  42,  20  S.  W.  883; 
Appo  V.  People,  20  N.  Y.  531.  In  the  former 
case  the  judge  of  the  court  which  tried  the 
case,  after  overruling  the  motion  for  a  new 
trial,  died,  bt)t  before  signing  the  bill  of  ex- 
ceptions. His  successor  in  office  attempted 
at  a  subsequent  term  of  the  court  to  set 
aside  the  judgment  and  grant  a  new  trial. 
In  that  case  this  court  held  that  prohibi- 
tion would  lie  to  prevent  the  successor  in 
office  from  setting  aside  the  judgment  pre- 
viously entered  for  want  of  jurisdiction  in 
the  court  to  make  the  order.  The  decision 
was  not  based  upon  the  ground  that  the 
matter  involved  had  been  adjudicated,  and 
could  not  on  that  account  be  again  litigated, 
but  was  based  squarely  upon  the  ground 
that  the  court  had  no  jurisdiction  to  make 
the  order.  The  same  proposition  was  in- 
volved in  the  Appo  Case,  supra,  and  it  was 
there  contended  that,  when  the  inferior  court 
or  tribunal  has  jurisdiction  of  the  action  or 
of  the  subject-matter  before  it,  any  error 
in  the  exercise  of  that  jurisdiction  can  nei- 
ther be  corrected  nor  prevented  by  a  writ  of 
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prohibition.  In  the  discussion  of  that  prop- 
osition the  court  of  appeals  of  New  York 
said:  "It  is  true  that  the  most  frequent 
occasions  for  the  use  of  the  writ  are  where 
a  subordinate  tribunal  assumes  to  entertain 
some  cause  or  proceeding  over  which  it  has 
no  control.  But  the  necessity  for  the  writ 
is  the  same  where,  in  a  matter  of  which 
such  tribunal  has  jurisdiction,  it  goes  be- 
yond its  legitimate  powers,  and  the  author- 
ities show  that  the  writ  is  equally  applicable 
to  such  a  case.  .  .  .  These  cases  prove 
that  the  writ  lies  to  prevent  the  exercise  of 
any  unauthorized  power  in  a  cause  or  pro- 
ceeding of  which  the  subordinate  tribunal 
has  jurisdiction,  no  less  than  when  the  en- 
tire cause  is  without  its  jurisdiction.  The 
broad  remedial  nature  of  this  writ  is  shown 
by  the  brief  statement  of  a  case  by  Fitz- 
herbert.  In  stating  the  various  cases  in 
which  the  writ  will  lie,  he  says:  'And  if 
a  man  be  sued  in  the  spiritual  court,  and 
the  judges  there  will  not  grant  unto  the 
defendant  the  copy  of  the  libel,-  then  he  shall 
have  a  prohibition  directed  unto  them  for 
a  surcease,'  etc.,  until  they  have  delivered 
the  copy  of  the  libel,  according  to  the  stat- 
ute made  anno  2  Hen.  V.  (F.  N.  B.  title 
'Prohibition').  This  shows  that  the  writ 
was  never  governed  by  any  narrow  technical 
rules,  but  was  resorted  to  as  a  convenient 
mode  of  exercising  a  wholesome  control 
over  inferior  tribunals.  The  scope  of  this 
remedy  ought  not,  I  think,  to  be  abridged, 
as  it  is  far  better  to  prevent  the  exercise 
of  an  unauthorized  power  than  to  be  driven 
to  the  necessity  of  correcting  the  error  after 
it  is  committed.  I  have  no  hesitation,  there- 
fore, in  holding  that  this  was  a  proper  case 
for  the  use  of  the  writ."  Appo  v.  People, 
20  N.  Y.,  loc.  cit.  641,  642.  And  the  same 
conclusions  have  been  reached  by  this  court 
in  the  following  cases:  Morris  v.  Lenox,  8 
Mo.  252 ;  St.  Louis,  K.  &  S.  R.  Co.  v.  Wear, 
135  Mo.,  loo.  cit.  256,  33  L.R.A.  341,  36  S. 
W.  357,  668;  State  ex  rel.  Hofmann  v. 
Scarritt,  128  Mo.,  loc.  cit.  338,  339,  30  S.  W. 
1026;  High,  Extr.  Legal  Rem.  {  789;  Spell- 
ing, Extr.  Legal  Rem.  f  1741.  Should  it 
later  turn  out  that  Tillman  was  improperly 
removed,  and  that  Watkins  was  improperly 
appointed,  then  the  custody  oif  the  property 
would  still  be,  in. contemplation  of  law,  in 
Tillman;  and,  should  it  appear  that  Tillman 
was  properly  removed,  and  that  Watkins 
was  improperly  appointed  in  his  stead,  the 
property  would  still  be  tn  cuatodia  legia, 
and  the  court  could  appoint  someone  else 
to  take  charge  of  and  administer  it  under 
the  directions  of  the  court.  "The  subject 
of  the  removal  or  discharge  of  receivers, 
although  to  a  considerable  degree  regarded 
as  a  matter  of  practice  and  to  be  discussed 
as  such,  is  nevertheless  deemed  of  sufficient 
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importance  to  merit  separate  treatment. 
The  power  of  a  court  of  equity  to  remove 
or  discharge  a  receiver  whom  it  has  ap- 
pointed may  be  regarded  as  well  settled, 
and  may  be  exercised  at  any  stage  of  the  liti- 
gation. Indeed,  it  would  seem  to  be  a  neces- 
sary adjunct  of  the  power  of  appointment, 
and  to  be  exercised  as  an  incident  to,  or 
consequence  of,  that  power;  the  authority 
to  call  such  officer  into  being  necessarily 
implying  the  authority  to  terminate  his 
functions  when  their  exercise  is  no  longer 
necessary,  or  to  remove  the  incimibent  for 
an  abuse  of  those  functions,  or  for  other 
cause."  High,  Receivers,  3d  ed.  {  820;  Re 
Colvin,  3  Md.  Ch.  300;  Siney  v.  New  York 
Consol.  Stage  Co.  28  How.  Pr.  481;  First 
Nat.  Bank  v.  Barnum  Wire  k  Iron  Works, 
68  Mich.  316,  25  N.  W.  202.  And  it  is 
equally  well  settled  that  the  court,  in  its 
sound  discretion,  may  remove  the  incumbent 
and  substitute  another  in  his  stead.  High, 
Receivers,  3d  ed.  J  822;  Siney  v.  New  York 
Consol.  Stage  Co.  supra;  Milwaukee  &,  M. 
R.  Co.  V.  Soutter,  154  U.  S.  540,  17  L.  ed. 
604,  14  Sup.  Ct.  Rep.  1206;  Crawford  v. 
Ross,  39  Ga.  44. 

2.  Having  thus  shown  and  decided  that 
the  property  and  assets  of  the  Home  Co- 
operative Company  are  still  in  gremio  legia, 
it  now  devolves  upon  us  to  determine  wheth- 
er or  not  the  circuit  court  of  the  city  of 
St.  Louis  has  the  authority  and  jurisdic- 
tion to  restrain  and  enjoin  the  receiver  ap- 
pointed by  the  circuit  court  of  St.  Louis 
county  from  interfering  with  the  property 
of  the  company,  and  from  performing  other 
functions  as  such,  and  to  appoint  another 
receiver  to  take  charge  of  and  administer 
the  same  assets  under  its  own  orders  and 
directions.  This  is  no  novel  question  to  the 
jurisprudence  of  this  state  and  country. 
Mr.  High,  in  his  excellent  work  on  Receiv- 
ers, in  the  discussion  of  this  question,  says: 
"Indeed,  when  a  court  of  competent  jurisdic- 
tion has  appointed  a  receiver  wlio  is  in 
possession  of  and  administering  the  prop- 
erty under  its  orders,  another  court  of  co- 
ordinate jurisdiction  will  not  entertain  a 
bill  to  administer  the  same  property,  and 
to  take  it  from  the  possession  of  the  former 
receiver,  and  to  appoint  its  own  receiver. 
In  such  a  case  the  parties  aggrieved  should 
seek  relief  in  the  court  which  is  already 
in  possession  of  the  property  through  its 
receiver.  So  the  prior  jurisdiction  of  a 
court  of  equity  powers  over  the  subject- 
matter  of  the  appointment  of  a  receiver,  and 
the  pendency  of  a  motion  for  an  injunction 
and  a  receiver  in  such  court,  exclude  the 
interference  of  that  court  in  a  subse- 
quent suit  for  the  same  relief.  And  the  ap- 
pointment of  a  receiver  in  the  suit  thus 
siths»nii<>nt'v  begun  will  be  held  inoperative 
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as  against  the  appointment  made  in  the 
former  cause.  So,  if  the  court  first  ap- 
pointing a  receiver  has  jurisdiction,  its 
receiver  will  not  be  dispossessed  of  the 
property  at  the  suit  of  a  receiver  subse- 
quently appointed  by  a  court  of  co-ordi- 
nate jurisdiction;  and  this  is  true  regard- 
less of  whether  the  original  appointment 
was  or  was  not.  erroneous.  And,  a  receiver 
being  an  officer  of  court,  and  being  bound  to 
account  to  the  court  appointing  him  for 
all  funds  which  he  receives  in  his  official 
capacity,  he  cannot  be  compelled  by  an  or- 
der of  another  court  to  pay  over  money  in 
his  hands  as  receiver  in  satisfaction  of  an 
execution  issued  upon  a  judgment  of  such 
other  court,  since  such  a  procedure  would 
necessarily  have  the  effect  of  producing  a 
conflict  of  jurisdiction,  and  would  prevent 
the  receiver  from  compliance  with  the  ob- 
ligations of  this  bond  given  to  the  court  ap- 
pointing him."  High,  Receivers,  3d  ed.  { 
48.  This  seems  to  be  the  universal  hold- 
ing of  the  states  and  the  United  States 
courts  upon  that  subject.  Young  v.  Mont- 
gomery &  E.  R.  Co.  2  Woods.  606,  Fed.  Cas. 
No.  18,166;  Young  v.  Rollins,  86  N.  C. 
485;  Bonner  v.  Hearne,  76  Tex.  242,  12 
S.  W.  38;  Nelson  v.  Conner,  6  Rob.  (La.) 
339;  Metzner  v.  Graham,  67  Mo.  404; 
Heath  v.  Missouri,  K.  &  T.  R.  Co.  83  Mo. 
618;  Colbum  v.  Yantis,  176  Mo.  670,  75  S. 
W.  653;  Mishawaka  Woolen  Mfg.  Co.  v. 
Powell,-  98  Mo.  App.  530,  72  S.  W.  723; 
Keegan  v.  King  (D.  C.)  96  Fed.  758; 
Freeman  v.  Howe,  24  How.  450,  16  L.  ed. 
749;  Buck  v.  Colbath,  3  Wall.  334,  18  L. 
ed.  257;  White  v.  Schloerb,  178  U.  S.  542, 
44  L.  ed.  1183,  20  Sup.  Ct.  Rep.  1007;  Union 
Nat.  Bank  v.  Bank  of  Kansas  City,  130 
U.  S.  223,  236,  34  L.  ed.  341,  346,  10  Sup. 
Ct.  Rep.  1013;  Quincy,  M.  &  P.  R.  Co.  v. 
Humphreys,  146  U.  S.  97,  36  L.  ed.  637,  12 
Sup.  Ct.  Rep.  787. 

The  difficulty  with  which  the  courts  meet 
is  not,  What  is  the  law  upon  the  question  T 
but.  What  is  the  proper  remedy  to  be  ap- 
plied to  such  cases  when  they  arise  T  All 
the  authorities  sustain  the  proposition  that, 
when  a  court  of  equity  acquires  jurisdiction 
of  a  cause,  and  appoints  a  receiver  to  take 
charge  of  the  property  involved,  then  no 
other  court  of  co-ordinate  jurisdiction  has 
any  power  or  authority  to  interfere  or  med- 
dle with  the  property  in  the  hands  of  the 
receiver,  but  must  leave  the  court  appoint- 
ing the  receiver  untrammeled  in  its  ad- 
ministration of  the  same,  as  the  law  directs. 
But  the  question  now  presented  is,  In  what 
way  or  manner  is  that  interference  to  be 
prohibited  where  such  court  persists  in  en- 
croachments upon  the  jurisdiction  of  the 
other?  The  law  upon  tliis  subject  lacks 
much   of    being    uniform    in    this    country. 
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Some  of  the  courts  hold  that  the  remedy  is 
by  appeal  or  writ  of  error;  others,  by  in- 
junction or  prohibition  against  the  parties 
prosecuting  the  suit;  while  still  others  hold 
that  prohibition  against  the  court  is  the 
proper  remedy.  It  would  serve  no  good  or 
useful  purpose  to  review  the  great  number 
of  adjudications  upon  this  question  giving 
the  various  reasons  assigned  why  one  rem- 
edy rather  than  another  should  be  resorted 
to.  Especially  is  this  true  when  the  facts 
of  each  case  largely  determine  the  kind  of 
remedy  to  be  applied  thereto.  And,  since  this 
is  a  proceeding  by  prohibition,  we  will  con- 
tent ourselves  with  an  investigation  of  the 
law  upon  that  subject,  and  then  determine 
whether  or  not  the  permanent  writ  should 
issue  herein.  It  would  be  well  to  bear  in 
mind  that  the  legitimate  scope  and  purpose 
of  the  writ  of  prohibition  is  to  keep  inferior 
courts  within  the  limits  of  their  own  juris- 
diction, and  to  prevent  them  from  encroach- 
ing upon  the  jurisdiction  of  other  tribunals. 
High,  Extr.  Legal  Rem.  3d  ed.  {  782. 
The  authorities  heretofore  cited,  both  state 
and  Federal,  establish  beyond  question  that 
courts  of  co-ordinate  authority  have  no  pow- 
er or  jurisdiction  to  encroach  upon  or  in- 
termeddle with  the  power  and  authority  of 
each  other  after  one  has  taken  jurisdiction 
of  a  case.  Whenever  a  court  of  competent 
authority  takes  jurisdiction  of  «  case,  that 
fact  must  of  necessity,  and  in  the  very  na- 
ture of  things,  exclude  the  jurisdiction  of 
all  other  courts  over  the  same  case,  as  well 
as  all  the  incidents  'thereto,  excepting  only 
such  courts  as  are  given  appellate  and 
supervising  control  over  them.  The  reason 
for  this  rule  seems  to  be  that,  when  such 
a  court  takes  jurisdiction  of  a  particular 
case,  with  all  the  incidents  thereto,  there 
remains  nothing  of  it  to  which  the  jurisdic- 
tion of  another  court  can  attach, — no  case, 
no  parties,  no  subject-matter  is  left  exposed 
to  the  authority  of  the  latter  court.  The 
mere  fact  that  the  law  of  the  state  confers 
upon  the  circuit  court  of  the  city  of  St. 
Louis  jurisdiction  of  that  class  of  cases  to 
which  the  case  at  bar  belongs  in  no  manner 
militates  against  the  rule  of  law  above  stat- 
ed, for  the  reason  that  it  was  never  the  in- 
tention of  the  lawmakers  to  authorize  that 
court  or  other  courts  to  assume  authority 
over  particular  cases  pending  in  a  court  of 
co-ordinate  jurisdiction  at  the  time  it  or 
they  are  asked  to  move  in  the  matter.  As 
each  cause  of  action  arises,  and  when  suit  is 
brought  thereon  in  a  court  of  competent  ju- 
risdiction, it  is  thereby  s^regated,  as  it 
were,  from  the  general  class  to  which  it  be- 
longed, and  is  thereby  withdrawn  from  the 
authority  and  jurisdiction  of  all  other  courts 
of  co-ordinate  jurisdiction.  This  is  the  plain 
meaning  of  the  law,  and  is  as  much  a  part 
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of  it  as  if  written  in  the  statute  prescrib- 
ing the  jurisdiction  of  such  courts,  because 
it  has  been  written  that  "a  thing  which  is 
in  the  intention  of  the  makers  of  a  statute  ia 
as  much  within  the  statute  as  if  it  were 
within  the  letter."  Riddick  v.  Walsh,  IS 
Mo.,  loc.  cit.  635;  Re  Bomino,  83  Mo.,  loc 
cit.  441;  Humes  v.  Missouri  P.  R.  Co.  82 
Mo.,  loc.  cit.  227,  62  Am.  Rep.  369. 

This  question  came  before  the  supreme 
court  of  Michigan  upon  the  following  facts: 
"The  relator,  in  an  action  instituted  by  him 
in  the  superior  court  of  Detroit,  recovered 
against  Scripps  a  considerable  judgment. 
The  superior  court  is  a  court  of  jurisdic- 
tion in  matters  of  law  and  equity  co-ordinate 
with  that  of  the  circuit  courts  of  this  state, 
and  limited  only  territorially.  After  the  re- 
covery a  motion  was  made  by  the'  defendant 
for  a  new  trial,  which  was  argued  in  the 
superior  court  and  denied.  The  defendant 
then  removed  the  case  to  this  court  by  writ 
of  error,  and  at  the  last  October  term  the 
judgment  of  the  superior  court  was  affirmed. 
At  the  present  term  a  motion  was  made  and 
argued  for  a  rehearing,  which  was  denied. 
The  purpose  of  these  proceedings  in  this 
court  was,  of  course,  to  obtain  a  new  trial. 
While  this  was  the  position  of  the  case,  the 
suit  was  instituted  in  the  Wayne  circuit 
court.  The  bill  alleges  misconduct  in  the 
jury  in  the  principal  suit,  and  asks  to  have 
the  judgment  canceled  because  of  it.  Though 
not  in  terms  praying  for  a  new  trial,  the  bill 
manifestly  has  that  for  its  purpose,  and  is 
as  much  a  bill  for  a  new  trial  as  if  that 
had  been  the  relief  expressly  prayed."  After 
stating  the  facts  as  above,  that  great  jurist 
and  law  writer,  Chief  Justice  Cooley,  said: 
"From  this  statement  of  facts  it  will  be  very 
evident  the  circuit  judge  has  made  a  mistake 
in  assuming  jurisdiction  of  the  case  and 
making  orders  in  it.  The  matter  is  not  one 
which,  under  the  circumstances,  can  come 
under  his  cognizance.  Other  courts  have 
control  of  the  controversy  with  all  its  inci- 
dents, and  have  ample  competency  to  do  in 
respect  to  it  whatever  may  remain  to  be 
done.  It  is  a  familiar  principle  that,  when 
a  court  of  competent  jurisdiction  has  be- 
come possessed  of  a  case,  its  authority  con- 
tinues, subject  only  to  the  appellate  author- 
ity, until  the  matter  is  finally  and  com- 
pletely disposed  of;  and  no  court  of  co-ordi- 
nate authority  is  at  liberty  to  interfere  with 
its  action.  The  principle  is  essential  to 
the  proper  and  orderly  administration  of  the 
laws;  and,  while  its  observance  might  be 
required  on  the  grounds  of  judicial  comity 
and  courtesy,  it  does  not  rest  upon  such 
considerations  exclusively,  but  is  enforced  to 
prevent  unseemly,  expensive,  and  dangerous 
conflicts  of  jurisdiction  and  of  process.  If 
interference  may  come  from  one  side,  it  may 
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from  the  other  also,  and  what  is  begun  may 
be  reciprocated  indefinitely.  The  country 
has  witnessed  some  such  conflicts  in  which 
Federal  and  state  courts  of  co-ordinate  pow- 
ers have  unguardedly  or  unadvisedly  under- 
taken to  hamper  or  restrain  each  other's  ac- 
tion ;  and  the  mischiefs  of  which  such  cases 
are  suggestive  are  quite  as  likely  to  arise 
when  courts  existing  as  part  of  the  same 
system  intrude  with  their  process  upon  each 
other's  authority."  Maclean  v.  Speed,  52 
Mich.  258,  259,  18  N.  W.  396.  The  per- 
emptory writ  of  prohibition  was  issued  in 
that  case. 

The  same  question  came  before  this  court 
in  the  case  of  State  ex  rel.  Merriam  t.  Ross, 
122  Mo.  435,  23  L.R.A.  634,  25  S.  W.  947. 
In  that  case  the  question  under  consideration 
was  squarely  made  and  quite  extensively  dis- 
cussed, fully  showing  the  reasons  why  the 
writ  should  go,  but  did  not  order  the  writ  to 
issue  upon  the  grounds  here  presented.  That 
opinion  was  based  upon  the  fact  that  there 
was  no  suit  pending  in  the  common  pleas 
court  at  the  time  the  petition  was  filed  there- 
in asking  for  the  appointment  of  a  receiver, 
and  for  that  reason  this  court  held  that  that 
court  had  no  power  or  jurisdiction  to  appoint 
a  receiver,  and  thereby  obviated  the  neces- 
sity of  passing  directly  upon  the  question  as 
to  whether  or  not  prohibition  was  the  proper 
remedy  in  this  class  of  cases.  But  the  rea- 
soning of  the  court  is  equally  applicable  to 
the  facts  in  this  case.  The  following  extracts 
from  that  opinion  will  show  the  views  of  this 
court  regarding  the  proper  remedy  in  such 
cases:  "The  relator  contends  that  the  com- 
mon pleas  court  never  acquired  jurisdiction 
to  appoint  a  receiver  of  said  railway  com- 
pany's property  for  two  reasons:  First,  be- 
cause there  was  not  at  the  time  the  judge  of 
said  court  assumed  the  authority  to  make 
such  appointment,  nor  since  has  been,  an  ac- 
tion pending  in  said  court  in  which  a  receiver 
could  be  appointed;  and,  second,  because  at 
the  time  said  judge  assumed  authority  to 
make  such  appointment  a  receiver  had  al- 
ready been  legally  appointed  in  a  cause  pend- 
ing in  the  circuit  court  of  Stoddard  county,  a 
ourt  of  competent  jurisdiction,  to  make  such 
appointment.  .  .  .  The  writ  of  prohibi- 
tion is  a  familiar  mode  of  the  exercise  of  this 
power,  and  is  an  appropriate  one  to  restrain 
the  exercise  of  jurisdiction  by  a  subordinate 
court  over  a  subject-matter  when  it  has  none, 
and  is  loudly  called  for  when  such  jurisdic- 
tion is  asserted  against  a  court  that  has  ju- 
risdiction and  is  asserting  it,  and  when  the 
officers  of  each,  acting  under  its  orders,  are 
liable  at  any  moment  to  come  into  physical 
oonflict  over  the  possession  of  the  subject- 
matter  in  controversy."  Pages  455  and  464 
of  122  Mo.  It  is  wholly  immaterial  whether 
the  common  pleas  court  had  no  jurisdiction,  I 
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because  no  suit  was  pending  at  the  time  the 
receiver  was  asked  for,  or  because  the  Stod- 
dard circuit  court  had  previously  acquired 
jurisdiction  of  the  case.  Either  or  both  of 
those  facts  would  have  prevented  the  juris- 
diction of  the  common  pleas  court  from  at- 
taching to  the  case,  or  to  the  subject- 
matter  thereof,  and  in  both  cases  prohibition 
was  the  proper  remedy.  A  kindred  case  to 
the  one  under  discussion,  and  identical  in 
principle,  came  before  this  court  in  State 
ex  rel.  Renfro  v.  Wear,  129  Mo.  619,  31  S. 
W.  608.  In  that  case  the  regularly  elected 
and  qualified  judge  of  the  court  was  dis- 
qualified from  trying  the  case,  and  he  called 
in  Judge  Riley,  a  judge  from  another  circuit, 
to  try  same.  Tlie  judge  from  the  other  cir- 
cuit responded  to  the  request  and  assiuned 
jurisdiction  of  the  same.  Subsequently  the 
regular  judge  appeared  in  court  and  attempt- 
ed to  repossess  himself  of  the  jurisdiction. 
A  rule  was  issued  from  this  court  requiring 
Judge  Wear  to  show  cause  why  a  writ  of  pro- 
hibition should  not  issue.  In  discussing  that 
question  this  court,  in  substance,  said  that, 
when  the  judge  of  the  other  circuit  responds 
to  try  the  cause  in  which  the  regular  judge  is 
disqualified,  jurisdiction  of  the  former  at- 
taches from  the  time  of  his  appearance  and 
continues  until  the  final  determination  of  the 
cause.  It  then  issued  a  peremptory  writ  of 
prohibition  against  Judge  Wear,  preventing 
him  from  interfering  with  the  former  in  the 
exercise  of  his  duties  as  such  judge.  In  the 
case  just  mentioned,  when  Judge  Wear  be- 
came disqualified  to  try  the  cause,  and  called 
in  Judge  Riley  to  try  it,  and  when  he  ap- 
peared in  court  in  response  to  that  call,  those 
acts  amounted  to  a  change  of  venue  of  the 
cause  from  one  judge  to  the  other,  which 
completely  devested  the  former  of  all  juris- 
diction over  the  matter,  and  invested  the 
latter  with  full  powers  to  act  in  the  prem- 
ises. It  was  the  lack  of  power  in  Judge 
Wear  to  proceed  with  the  cause,  and  the 
jurisdiction  of  Judge  Riley  over  the  same, 
which  caused  this  court  to  interfere  by  way 
of  prohibition.  The  same  would  have  been 
true  on  principle  had  the  change  been  from 
the  court  instead  of  from  the  judge,  and  the 
cause  had  been  sent  to  another  circuit.  In 
such  case  the  court  granting  the  change 
would  have  lost  all  jurisdiction  over  the 
case,  and  the  one  to  which  it  was  sent  would 
have  become  possessed  of  that  jurisdiction 
as  fully  and  completely  as  the  former  had  be- 
fore the  change  was  granted.  Had  this  state 
of  facts  existed,  and  had  the  former  court 
attempted  to  reassume  jurisdiction  of  the 
cause,  we  presume  it  will  not  be  contended 
that  the  writ  would  have  been  improperly 
issued  against  such  court.  And  it  would  be 
justified  upon  the  same  grounds  it  was 
granted  against  the  judge  in  the  Wear  Case, 
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namely,  because  the  former  court  would  have 
been  shorn  of  all  authority  over  the  cause, 
and  it  would  have  been  completely  trans- 
ferred to  and  vested  in  the  latter  by  the 
change  of  venue.  And  that  would  have  been 
true  notwithstanding  the  facts  that  both 
courts  were  courts  of  general  jurisdiction 
and  each  having  jurisdiction  over  the  class 
of  cases  to  which  the  one  there  involved 
belonged. 

If  the  foregoing  reasoning  is  logical,  and 
the  conclusions  reached  are  sound, — which, 
it  seems  to  us,  cannot  upon  principle  or  au- 
thority be  questioned, — then  by  what  sem- 
blance of  reason  or  authority  can  it  be  con- 
tended that  the  jurisdiction  of  the  circuit 
court  of  St.  Louis  county  over  the  case  of 
Wehrs  v.  Sullivan  et  al.,  which  is  complete 
as  to  the  parties  and  the  subject-matter 
thereof,  can  be  interfered  with  or  acquired 
by  the  circuit  court  of  the  city  of  St.  Louis  T 
The  jurisdiction  of  the  parties  and  the  sub- 
ject-matter of  the  cause  was  as  complete 
and  perfect  in  the  St.  Louis  county  circuit 
court  as  the  jurisdiction  of  Judge  Riley  was 
over  the  matters  in  the  Wear  Case,  supra, 
or  the  jurisdiction  of  the  court  (in  the  sup- 
posed case)  to  which  a  cause  bad  been  sent 
by  change  of  venue.  It  therefore  seems  clear 
to  us  that,  if  the  jurisdiction  of  a  court 
over  a  cause  is  devested  by  a  change  of  venue 
and  invested  in  another  court  of  co-ordinate 
jurisdiction,  and  that  fact  deprives  the  for- 
mer of  all  authority  to  act  thereafter  in 
the  premises,  and  that  prohibition  will  lie 
to  prevent  it  from  so  acting,  then,  by  parity 
of  reasoning,  it  seems  that  a  similar  court 
of  like  authority  could  not  of  its  own  mo- 
tion, nor  upon  petition  filed  therein,  acquire 
jurisdiction  over  a  cause  of  action  already 
pending  in  another  court  possessing  like  pow- 
ers and  jurisdiction.  In  other  words,  the 
same  reasons  laid  down  by  the  authorities 
for  holding  that  a  court  so  devested  of  juris- 
diction over  a  cause  has  no  authority  to  re- 
take jurisdiction  thereof  sustain  the  conten- 
tion of  the  relators  that  a  court  which  has 
not  taken  jurisdiction  of  a  particular  case 
cannot  acquire  jurisdiction  to  try  or  other- 
wise intermeddle  with  that  case  if  pending 
in  another  court  of  co-ordinate  jurisdiction  at 
the  time  it  attempted  to  so  take  jurisdiction 
thereof;  and  this  is  true,  even  though  it  had 
jurisdiction  over  the  class  of  cases  to  which 
that  one  belonged.  It  is  the  possession  of 
jurisdiction  of  the  court  over  the  parti'cular 
case  in  litigation  that  segregates  and  takes 
it  from  the  general  class  of  cases  to  which 
it  belongs  which  excludes  the  jurisdiction 
of  another  court  of  co-ordinate  jurisdiction 
from  attaching  to  the  same  cause;  and  the 
reason  for  this  is  apparent,  because  it  no 
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longer  belonged  to  the  class  of  casea  ovet 
which  the  latter  court  has  jurisdiction  at 
the  time  the  second  suit  was  filed  therein. 
It  had  become  extinct  or  ceased  to  exist 
as  a  cause  of  action  so  far  as  the  latter 
court  was  concerned,  and  had  become 
merged,  as  it  were,  into  an  action  pending  in 
another  court.  The  authorities  herein  cited, 
and  the  conclusions  before  reached,  are  in' 
no  manner  in  conflict  with  the  law  as  enun- 
ciated in  the  case  of  State  ex  rel.  John- 
son V.  Withrow,  108  Mo.  1,  18  S.  W.  41. 
The  facts  of  that  case  were  these:  John  M. 
Glover  had  been  appointed  by  the  probate 
court  of  the  city  of  St.  Louis  administrator 
of  the  partnership  estate  of  Glover  and  Shep- 
ley.  On  April  24,  1889,  be  was  removed  from 
that  office  and  John  R.  Shepley  was  appoint- 
ed in  his  stead.  On  October  3,  1889,  Glover 
filed  a  final  account  of  his  administration  in 
the  probate  court.  This  was  done  after  re- 
quests by  Shepley ;  but  no  motion  was  filed 
by  Shepley  in  the  probate  court,  nor  was 
Glover  cited  to  appear.  Shepley  filed  excep- 
tions to  the  account  on  January  21,  1890,  and 
Glover  filed  another  amended  account  to 
which  Shepley  also  filed  exceptions.  Shepley 
thereafter  tried  to  get  the  probate  court  to 
pass  on  the  exceptions;  but  Judge  Woerner 
declined  to  do  so  on  the  ground  that  Glover 
was  not  before  him  and  he  had  no  jurisdic- 
tion over  the  account  unless  the  statutory 
method  was  followed,  or  Glover  would  ap- 
pear and  submit  himself  to  the  jurisdiction 
of  the  court.  During  the  year  1889  and  ever 
since  Glover  was  living  in  Colorado.  At  the 
June  term,  1890,  of  the  circuit  court,  Shep- 
ley brought  suit  on  the  bond  of  Glover,  al- 
leging as  breaches:  First,  that  Glover  had 
failed  to  account  as  required  by  law;  sec- 
ond, that  he  had  failed  to  settle  with  his 
successor;  third,  that  he  had  failed  to  pay 
over  and  deliver  to  his  successor  the  sum  of 
$86,000  in  his  hands.  The  defendants  in  said 
action  filed  an  answer  in  which  they  set  up, 
first,  a  plea  to  the  jurisdiction  of  the  circuit 
court  on  said  bond;  second,  a  plea  that  an- 
other cause  of  action  was  pending  in  the 
probate  court  between  the  same  parties  and 
involved  the  same  issue.  A  trial  was  had 
on  both  pleas,  and  both  were  adjudged  bad. 
The  circuit  court  then  proceeded  to  try  the 
cause  on  the  merits,  when  the  provisional 
writ  of  prohibition  was  issued  for  the  judge 
thereof  to  show  cause  why  he  should  not  be 
prohibited  from  trying  the  case.  In  that  case 
the  probate  court  had  original  and  exclusive 
jurisdiction  to  hear  and  determine  the  excep- 
tions filed  therein  to  the  account  of  Glover, 
while  the  circuit  court  had  original  jurisdic- 
tion of  an  action  against  him  and  his  securi- 
ties for  a  breach  of  his  administrator's  bond. 
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The  courts  were  not  courts  of  co-ordinate 
jurisdiction,  not  even  as  to  the  matters  pend- 
ing therein.  And  this  court,  speaking  through 
Gantt,  P.  J.,  in  that  cause,  said:  "Now, 
when  we  say  'two  courts  of  concurrent  juris- 
diction,' we  must  concede  that  both  courts 
have  jurisdiction  of  the  same  matter.  For 
the  purposes  of  this  case,  it  is  sufficient  to 
determine  that  the  circuit  court  of  St.  Louis 
had  jurisdiction  of  the  action  against  re- 
lators. If  it  did,  then  prohibition  will  not 
He,  and  the  fact  that  it  may  erroneously  de- 
cide some  of  the  questions  before  it  will  not 
alter  the  case."  108  Mo.,  loc.  cit.  8.  It  is 
thus  seen  that  the  express  reason  assigned 
by  Judge  Uantt  for  refusing  the  writ  was 
that  the  circuit  court  had  jurisdiction  of  the 
subject-matter  of  the  cause  therein  pending, 
to  wit,  the  breaches  of  the  conditions  of  the 
administrator's  bond.  While  there  may  be 
some  statements  in  that  opinion,  if  consid- 
ered abstractly,  and  not  in  connection  with 
the  facts  of  that  case,  which  might  lend  color 
to  th«  respondent's  contention  in  this  case, 
but  when  applied  to  the  facts  of  that  case 
«Tery  vestige  of  it  fades  away,  and  leaves  no 
semblance  of  authority  for  the  position. 

3.  There  is  no  race  between  the  creditors 
mentioned  in  the  suit  pending  in  the  circuit 
court  of  St.  Louis  county  and  those  named 
in  the  case  instituted  in  the  circuit  court  of 
the  city  of  St.  Louis  for  the  possession  of  the 
property  in  question.  The  receiver  of  which- 
ever court  is  adjudged  to  be  the  rightful 
one  will  hold  and  administer  the  assets  of 
the  company  for  the  benefit  of  all  its  cred- 
itors alike.  This  is  academic  in  its  nature, 
and  it  therefore  needs  no  citation  of  au- 
thorities in  support  of  it.  If  the  condition 
of  things  that  exist  in  this  matter  is  permit- 
ted or  tolerated,  there  would  be  an  inevitable 
conflict  between  the  two  courts  and  the  of- 
ficers of  each  in  the  service  and  execution 
of  their  respective  orders  and  processes.  This 
would  not  only  inteffere  with  the  orderly 
and  speedy  administration  of  the  law,  but 
might  lead  to  physical  conflicts  between  those 
oflicers  in  their  efforts  to  obey  those  orders 
and  judgments.  The  result  would  lead  to 
confusion,  chaos,  and  anarchy  within  the 
very  temples  of  justice,  anu  sanctioned  by 
the  highest  tribunal  of  the  state.  Such  a 
condition  should  not  be  tolerated. 

We  are  therefore  clearly  of  the  opinion 
that  the  Circuit  Court  cf  the  City  of  St. 
Louis  has  no  jurisdiction  in  the  premises, 
and  that  the  peremptory  writ  of  prohibition 
should  issue  against  that  court  prohibiting 
it  from  proceeding  further  in  the  cause.  It 
is  so  ordered. 

All  concur. 
IS  LJIA.(N.S.) 
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CITY  OF  ST.  LOUIS,  Plff.  in  Err., 

V. 

JACOB  GLONER. 

(—  Mo.  — ,  109  S.  W.  30.) 

Municipal     corporation  —  loitering     on 
streets. 

1.  An  attempt  by  a  municipal  corporation 
to  prohibit  loitering  on  the  streets  so  far  as 
applied  to  persons  conducting  themselves  in 
a  peaceable,  orderly  manner,  disturbing  no 
one,  and  committing  no  overt  act,  is  an  in- 
terference with  the  constitutional  rights  of 
personal  liberty. 

Same  —  picketing. 

2.  The  performance  by  strikers  of  picket 
duty  on  a  public  street  is  not  an  act  which 
the  municipal  authorities  can  prevent  so 
long  as  it  is  confined  to  peaceable  persua- 
sion of  laborers  not  to  take  the  place  of 
strikers. 

(March   17,   1908.) 


Caae  Hole.  ^  Right  of  tnuhUHpal  cor- 
poration to  prohibit  loitering  on  pub- 
lic streets. 

A  search  has  disclosed  little  authority 
upon  this  question,  and  no  other  case  has 
b(en  found  where  it  was  contended  that  such 
an  ordinance  was  unconstitutional  as  an  in- 
vasion of  personal  liberty. 

In  Com.  V.  Challis,  8  Pa.  Super.  Ct.  130, 
the  defendant  was  convicted  of  obstructing 
the  sidewalk  in  violation  of  an  ordinance 
making  it  an  offense  for  persons  to  obstruct 
the  street  by  idly  standing,  loafing,  or  con- 
gregating thereupon.  The  court  said  that 
there  was  no  doubt  of  the  borough's  power 
to  adopt  such  provisions,  and  further  said: 
"The  evil  aimed  at  by  the  ordinance  in 
this  case  is  a  common  nuisance  to  the  citi- 
zens who  are  obliged  to  pass  and  repass 
where  idlers  and  loungers  congregate  and 
obstruct  the  public  sidewalks.  The  right 
of  the  public  on  the  highways  is  limited 
to  the  right  of  passage,  with  such  stoppage 
as  business  or  necessity  may  require.  All 
lounging  or  other  obstructions  thereof  may 
be  abated,  and  the  offenders  in  this  respect 
punished  summarily  for  their  contumacy. 
•The  public  possess  in  a  public  highway  the 
right  of  transit,  and  of  transit  only.  The 
use  by  every  citizen  of  public  ways  must  be 
a  use  appropriate  to  the  purposes  for  which 
they  are  intended, — that  is,  of  transit, — 
with  such  stoppages  as  business  necessity, 
accident,  or  the  exigencies  of  travel,  either  in 
vehicles  or  on  foot,  may  require.  .  .  . 
It  is  upon  this  general  principle  that  the 
infamous  habit  of  comer  lounging,  when 
not  prohibited  by  special  local  legislation,  is 
ille^l.  The  loungers  who  occupy  the  pub- 
lic highway  are,  while  lounging,  not  using 
it  for  the  purposes  of  passage,  and  are  there- 
fore obstructions  of  the  public  right  of  way, 
— that  is,  nuisances.'  .  .  .  The  streets 
are  public  highways,  designed  for  the  use  of 
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ERROR  to  the  St.  Louis  Court  of  Crim- 
inal Correction  to  reyiew  a  judgment 
acquitting  the  defendant  of  violation  of  a 
municipal  ordinance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oharles  W.  Bates  and  Charles 
P.  Williams,  for  plaintiff  in  error: 

It  is  the  duty  of  a  city  to  prohibit  con- 
duct that  tends  unreasonably  and  unneces- 
sarily to  obstruct  and  impede  the  physical 
width  and  freedom  of  the  entire  street  for 
purposes  of  public  passage. 

State  ex  rel.  Detienne  v.  Vandalia,  119 
Mo.  App.  417,  94  S.  W.  1009;  Schopp 
V.  St.  Louis,  117  Mo.  131,  20  L.R.A. 
783,  22  S.  W.  898;  State  ex  rel.  Belt  v. 
St.  Louis,  161  Mo.  371,  61  S.  W.  668; 
Brown  v.  Chicago  G.  W.  R.  Co.  137  Mo. 
529,  38  S.  W.  1099;  Berry-Horn  Coal  Co. 
V.  Scruggs-McCIure  Coal  Co.  62  Mo.  App. 
93. 

Mr.  C.  J.  Anderson,  for  defendant  in 
error: 

The  ordinance  prohibiting  loitering  is  un- 
constitutional in  that  it  invades  the  right 
of  personal  liberty,  and  is  unreasonable  and 
oppressive. 

State  V.  Meyers,  174  Mo.  352,  74  S.  W. 
862;  Marx  4  H.  Jeans  Clothing  Co.  t.  Wat- 
son, 168  Mo.  133,  56  L.R.A.  951,  90  Am. 
St.  Rep.  440,  67  S.  W.  391;  Mo.  Const. 
1899,  art.  2,  S§  4,  30;  St.  Louis  v.  Roche, 
128  Mo.  641,  31  S.  W.  915;  Pinkerton  v. 
Verberg,  78  Mich.  573,  7  L.R.A.  607,  18 
Am.  St.  Rep.  473,  44  N.  W.  579;  Ex  parte 
Smith,  136  Mo.  223,  33  L.R.A.  606,  58  Am. 
St.  Rep.  578,  38  S.  W.  628. 

Strikers  have  tha  right  to  do  peaceful 
picket  duty. 

Marx  &  H.  Jeans  Clothing  Co.  v.  Watson, 
168  Mo.  150,  56  L.R.A.  951,  90  Am.  St. 
Rep.  440,  67  S.  W.  391;  Hamilton-Brown 
Shoe  Co.  y.  Saxcy,  131  Mo.  212,  52  Am. 
St.  Rep.  622,  32  S.  W.  1100;  Beaton  v. 
Tarrant,  102  111.  App.  129;  Karges  Fur- 
niture  Co.   V.   Amalgamated    Woodworkers 


Local  Union  No.  131,  166  Ind.  421,  2  L, 
R.A.(N.S.)   788,  76  N.  E.  877. 

Bnrg«8S,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  prosecution  under  {  1460  of 
the  Municipal  Code  of  the  city  of  St.  Louis, 
which  reads  as  follows:  "Any  person  who 
shall,  on  Sunday  or  any  other  day  of  the 
week,  disturb  the  peace  by  any  noisy,  riotous, 
or  disorderly  conduct  in  any  park,  street, 
alley,  highway,  thoroughfare,  or  other  pub- 
lic place  or  public  resort  for  pleasure  or 
amusement  or  other  purposes;  or  any  per- 
son or  persons  who  shall  lounge,  stand,  or 
loaf  aroimd,  or  about,  or  at  street  corners 
or  other  public  places,  in  the  day  or  night 
time,  or  who  shall  use  indecent,  loud,  or 
profane  language  on  the  public  street  or 
other  public  place,  or  who  shall  purchase 
or  otherwise  (A>tain  any  beer,  wine,  or  spirit- 
uous or  malt  liquors  by  the  measure  or  in 
quantities  greater  than  Vi  pint,  and  drink 
the  same  upon  the  public  streets,  alleys, 
parks,  or  other  public  thoroughfares  or 
places  in  the  city, — shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction 
thereof,  before  either  of  the  police  justices, 
shall  be  fined  in  the  sum  of  not  less  than 
$5  nor  more  than  $50.  The  above  provi- 
sion not  to  apply  to  workingmen  drinking 
beer  at  lunch  or  dinner  at  their  places  of 
work."  The  information  substantially 
charges  that  the  defendant  violated  said 
ordinance  on  the  4th  day  of  August,  1904, 
and  on  divers  other  days  and  times  prior 
thereto,  by  unlawfully  lounging,  standing, 
and  loafing  around  and  about  and  at  cer- 
tain public  street  comers  and  other  public 
places,  to  wit,  Eleventh  street  and  Wash- 
ington avenue,  in  the  day  and  night  time, 
in  the  city  of  St.  Louis.  This  case  was 
first  tried  in  one  of  the  police  courts  of 
said  city,  whence  an  appeal  was  taken  to 
the  St.  Louis  court  of  criminal  correction. 

The   testimony   tends   to   show   that,   on 


the  public  in  passing  and  repassing,  and  in 
such  temporary  occupancy  as  is  incidental 
to  the  exercise  of  these  rights,  or  necessarily 
connected  with  them." 

In  Taylor  v.  Sandersville,  118  Ga.  63,  44 
S.  E.  845,  an  ordinance  making  it  penal  to 
idle,  loiter,  or  loaf  upon  the  streets  was 
held  not  to  be  void  as  an  attempt  to  pun- 
ish an  act  which  was  an  ofTense  under  the 
state  statute  for  vagrancy,  since  the  of- 
fenses were  materially  different;  the  mu- 
nicipal ordinance  not  being  aimed  at  the 
lawless  and  shiftless,  who  are  apt  to  re- 
quire support  in  some  public  institution, 
or  else  to  resort  to  theft,  but  at  all  per- 
sons, rich  or  poor,  who  loiter  or  loaf  upon 
the  public  streets,  whose  idleness  makes 
them  less  likely  to  act  in  accordance  with 
the  best  interests  of  the  city,  and  who  at 
16  L.RJ^.(N.S.)      . 


best   render  more  difficult  the   passage  of 
others  along  the  streets. 

In  State  v.  Hunter,  106  N.  C.  796.  8  L.R. 
A.  529,  11  S.  E.  366,  it  was  held  that  the 
act  of  one  psrson  halting  on  the  streets 
for  a  reasonable  time,  without  misbehaving 
himself  in  any  way,  was  not  such  a  nuisance 
as  the  city  had  a  right  to  forbid  by  its 
laws  under  the  general  power  delegated  to 
it;  and  an  ordinance  providing  that,  "when- 
ever three  or  more  persons  obstruct  a  side- 
walk, it  shall  be  the  duty  of  the  officer  to 
request  them  to  move  on,  and  if  such  per- 
sons unreasonably  persist  in  remaining  so 
as  to  incommode  others  passing,  he  .  .  . 
shall  take  them  to  the  station  house,"  was 
held  unconstitutional,  since  it  gave  the  ac- 
cused no  opportunity  for  trial  or  prelim- 
inary examination,  but  subjected  him  to  im- 
prisonment at  the  will  of  the  officer. 
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August  4,  1904,  there  was  a  strike  of  the 
employees  of  the  Harris  Brothers  Clothing 
Company,  whose  place  of  business  was  at 
1128  Washington  avenue,  in  the  city  of  St. 
Ixtuis,  and  that  defendant  and  three  other 
strikers  were  doing  what  is  termed  "picket 
duty"  at  the  comer  of  Eleventh  street  and 
Washington  avenue,  near  the  business  place 
of  said  clothing  company.  Officer  Pierson, 
who  arrested  defendant  on  said  August  4th, 
testified  that  he  had  seen  defendant  at  the 
corner  of  Eleventh  street  and  Washington 
avenue  the  morning  he  arrested  him,  and  had 
seen  him  there  on  prior  mornings  and 
evenings. 

The  police  officer  further  testified  as  fol- 
lows: 

Q.  Was  he  doing  anything  but  standing 
on  the  comer? 

A.  No,  sir. 

Q.  Was  he  blocking  the  corner  t 

A.  No,  sir. 

Q.  How  wide  is  the  sidewalk  there? 

A.  Ten  or  twelve  feet. 

Q.  He  was  standing  on  the  sidewalk  on 
the  corner,  and  you  told  him  to  move  on? 

A.  Yes,  sir. 

Q.  He  wasn't  talking  to  anyone? 

A.  No,  sir. 

Q.  There  was  a  strike  on,  and  these  men 
were  simply  doing  what  is  called  picket 
duty? 

A.  Yes,  sir. 

Q.  As  I  understand,  picket  duty  consists 
in  standing  around  corners  and  requesting 
men  not  to  take  strikers'  places. 

A.  Yes,  sir. 

Q.  That  was  what  this  man  was  doing  as 
they  came  from  work  in  the  evening? 

A.  Yes,  sir. 

Q.  In  other  words,  during  this  time  there 
was  nothing  in  his  action  that  you  as  a 
police  officer  deemed  it  necessary  to  arrest 
him  for? 

A.  I  watched  him  for  two  or  three  days. 

Q.  You  made  the  arrest,  not  because  he 
was  obstructing  the  sidewalk,  but  because  he 
was  doing  picket  duty? 

A.  Because  he  was  doing  picket  duty,  and 
I   was   informed    that   they    must   stop   it. 

The  witness  further  testified  that  he  saw 
the  defendant  stop  and  talk  to  some  of  the 
employees  of  the  company  against  which  the 
strike  was  directed.  Three  other  witnesses, 
employees  of  the  said  company,  testified  to 
seeing  the  defendant  standing  on  the  street 
comer  several  mornings  and  evenings  be- 
fore the  day  he  was  arrested. 

At  the  close  of  the  city's  case  the  defend- 
ant moved  the  court  to  discharge  him,  on 
the  ground  that  the  evidence  introduced  by 
the  city  was  insufficient  to  support  a  con- 
viction, which  motion  was  sustained,  and 
the  court  rendered  judgment  discharging  the 
IS  L.RJ^.(N.S.) 


defendant.  Plaintiff  filed  motion  for  a  new 
trial,  which  was  overruled  by  the  court. 
The  case  is  before  this  court  upon  a  writ 
of  error. 

While  the  city  of  St.  Louis  is  given  power 
by  the  2d  clause  of  §  26,  art.  3,  of  its 
charter  (Anno.  Stat.  1900,  p.  4809),  to  regu- 
late the  use  of  its  streets,  the  question  here 
presented  is  as  to  whether  it  had  the  right, 
under  the  provisions  of  its  charter,  to  pass 
the  ordinance  upon  which  this  prosecution 
is  based,  and  which  makes  it  a  misde- 
meanor, punishable  by  fine,  for  any  person 
to  lounge,  stand,  or  loaf  around,  or  about, 
or  at  street  corners  or  other  public  places, 
in  the  day  or  night  time.  There  is  no 
pretense  that  defendant  was  at  the  time  of 
this  arrest  in  any  way  obstructing  the  street, 
or  interfering  with  the  rights  of  any  other 
person,  or  conducting  himself  in  a  disor- 
derly manner;  the  only  charge  against  him 
being  that  he  violated  said  ordinance  on 
the  4th  day  of  August,  1004,  and  on  divers 
other  days  and  times  prior  thereto,  by  un- 
lawfully lounging,  standing,  and  loafing 
around  and  about  and  at  certain  public 
street  comers  and  other  public  places,  to 
wit.  Eleventh  street  and  Washington  avenue, 
in  the  day  and  night  time.  While  the  city 
has  the  undoubted  right,  under  its  charter, 
to  regulate  the  use  of  its  streets,  it  has 
no  right  to  do  so  in  a  way  that  interferes 
with  the  personal  liberty  of  the  citizen 
as  guaranteed  to  him  by  our  Constitution 
and  laws.  Under  this  ordinance,  it  is  just 
as  much  an  offense  to  stand  or  loaf  around 
upon  the  corner  of  one  of  the  streets  in  the 
city  for  five  minutes  as  for  two  hours  or 
more,  time  not  being  an  ingredient  of  the 
offense;  and  this,  too,  regardless  of  the 
fact  that  the  offender  may  not  during  that 
time  impede  the  passage  of  other  pedestrians 
or  otherwise  interfere  with  the  rights  of 
others.  The  defendant  had  the  unquestioned 
right  to  go  where  he  pleased,  and  to  stop 
and  remain  upon  the  comer  of  any  street 
that  he  might  desire,  so  long  as  he  eon- 
ducted  himself  in  a  decent  and  orderly  man- 
ner, disturbing  no  one,  nor  interfering  with 
anyone's  right  to  the  use  of  the  street. 

Is  the  ordinance  in  question,  then,  re- 
strictive of,  or  in  violation  of,  the  right 
of  personal  lilerty  guaranteed  to  every  citi- 
zen by  i  4,  art.  2,  of  the  Constitution 
(Anno.  Stat.  1906,  p.  128)  of  this  state? 
In  St.  Louis  y.  Roche,  128  Mo.  641,  31  S. 
W.  915,  a  city  ordinance  making  it  an  offense 
for  anyone  to  knowingly  associate  with  per- 
sons having  the  reputation  of  being  thieves, 
gamblers,  etc.,  for  the  purpose  of  aiding 
and  abetting  such  persons  in  their  unlawful 
acts,  was  held  invalid,  because  an  invasion 
of  personal  liberty.  That  case  was  followed 
in  Ex  parte  Smith,  135  Mo.  223,  33  L.R.A. 
606,  58  Am.  St.  Rep.  S76,  36  S.  W.  628. 
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In  the  case  of  Pinkerton  v.  Verberg,  78 
Mich.  573,  7  L.R.A.  607,  18  Am.  St  Rep. 
473,  44  N.  W.  579,  it  is  said:  "Personal 
liberty,  which  is  guaranteed  to  every  citi- 
zen under  our  Constitution  and  laws,  con- 
sists of  the  right  of  locomotion, — to  go 
where  one  pleases,  and  when,  and  to  do  that 
which  may  lead  to  one's  business  or  pleas- 
ure, only  so  far  restrained  as  the  rights 
of  others  may  make  it  necessary  for  the  wel- 
fare of  all  other  citizens.  One  may  travel 
along  the  public  highways  or  in  public 
places;  and,  while  conducting  themselves  in 
a  decent  and  orderly  manner,  disturbing 
no  other,  and  interfering  with  the  rights  of 
no  other  citizens  there,  they  will  be  protect- 
ed under  the  law,  not  only  in  their  persons, 
but  in  their  safe  conduct.  The  Constitu- 
tion and  the  laws  are  framed  for  the  pub- 
lic g^od,  and  the  protection  of  all  citizens, 
from  the  highest  to  the  lowest;  and  no  one 
may  be  restrained  of  his  liberty  unless  he 
has  transgressed  some  law.  Any  law  which 
would  place  the  keeping  and  safe  conduct  of 
another  in  the  hands  of  even  a  conservator 
of  the  peace,  unless  for  some  breach  of  the 
peace  committed  in  his  presence,  or  upon 
suspicion  of  felony,  would  be  most  op- 
pressive and  unjust,  and  destroy  all  the 
rights  which  our  Constitution  guarantees. 
These  are  rights  which  existed  long  before 
our  Constitution,  and  we  have  taken  just 
pride  in  their  maintenance,  making  them  a 
part  of  the  fundamental  law  of  the  land." 

It  is,  however,  said  for  the  city  that 
"John  Smith,  a  member  of  the  public,  has 
no  right  for  his  own  private  purposes, 
whatever  they  may  be,  to  take  his  stand 
for  a  period  of  two  hours  every  day  upon 
a  particular  portion  of  the  public  street 
in  a  great  and  populous  city."  That  he 
has  such  right  there  can,  in  our  opinion,  be 
no  question,  providing  he  conducts  himself 
in  a  peaceful,  orderly  manner,  disturbs  no 
one,  and  commits  no  overt  act.  In  this  case, 
according  to  the  testimony  of  the  officer  who 
made  the  arrest,  he  arrested  the  defendant 
for  the  purpose  of  preventing  him  from  do- 
ing "picket  duty,"  which,  as  explained  by 
the  court,  consisted  in  requesting  men  not 
to  take  the  places  of  strikers.  In  the  case 
of  Marx  &  H.  Jeans  Clothing  Co.  v.  Wat- 
son, 168  Mo.  133,  56  L.R.A.  951,  90  Am. 
St.  Rep.  440,  67  S.  W.  391,  Judge  Sherwood, 
speaking  for  the  court,  said:  "If  these 
defendants  are  not  permitted  to  tell  the 
story  of  their  wrongs,  or,  if  you  please,  their 
supposed  wrongs,  by  word  of  mouth,  or  with 
pen  or  print,  and  to  endeavor  to  persuade 
others  to  aid  them  by  all  peaceable  means, 
in  securing  redress  of  such  wrongs,  what 
becomes  of  free  speech,  and  what  of  per- 
sonal liberty?  The  fact  that,  in  exercising 
that  freedom,  they  thereby  do  plaintiff  an 
15  L.RA.(N.S.) 


actionable  injury,  does  not  go  a  hair  to- 
wards a  diminution  of  their  right  of  free 
speech,  etc.,  for  the  exercise  of  which,  if 
resulting  in  such  injury,  the  Constitution 
makes  them  expressly  responsible."  In  pass- 
ing upon  a  similar  question  in  the  case  of 
Hamilton-Brown  Shoe  Co.  v.  Saxey,  131  Mo. 
212,  52  Am.  St.  Rep.  622,  32  S.  W.  1106, 
Judge  Valliant,  speaking  for  the  court,  said: 
"They  are  free  men,  and  have  a  right  to  quit 
the  employ  of  plaintiffs  whenever  they  see 
fit  to  do  so,  and  no  one  can  prevent  them; 
and  whether  their  act  of  quitting  is  wise 
or  unwise,  just  or  unjust,  it  is  nobody's 
business  but  their  own.  And  they  have  a 
right  to  use  fair  persuasion  to  induce  others 
to  join  them  in  their  quitting."  In  Beaton 
V.  Tarrant,  102  III.  App.  124,  it  was  held 
that  workmen  may  use  the  streets  and  high- 
ways in  a  manner  not  inconsistent  with  pub- 
lic travel,  for  the  purpose  of  entreaty,  in- 
ducement, and  peaceable  persuasion  in  good 
faith.  The  same  rule  practically  is  an- 
nounced in  Karges  Furniture  Co.  v.  Amal- 
gamated Woodworkers  Local  Union,  No.  131, 
165  Ind.  421,  2  L.R.A.(N.S.)  788,  75  N.  E. 
877,  in  which  it  is  said:  "Argument  and 
peaceable  persuasion  are  lawful  means  to 
prevent  laborers  from  working  for  an  em- 
ployer against  whom  the  labor  union  has 
ordered  a  strike." 

Our  conclusion  is  that  the  ordinance  is 
unconstitutional  and  invalid,  because  it  in- 
fringes upon  the  right  of  personal  liberty, 
and  is  unreasonable  and  oppressive. 

The  judgment  is  affirmed. 

All  concur. 


MONTANA  SUPREME  COURT. 

MARY  RAYMOND,  Respt., 

v. 

JOHN  BLANCGRASS  ct  al.,  Appts. 

(36  Mont.  449,  93  Pac.  648.) 

Trover  —  right  to  maintain. 

1.  A  cause  of  action  in  conversion  in  favor 
of  the  plaintiff  is  not  stated  in  a  complaint 
which  alleges  that  at  the  time  of  the  con- 


Case  Note.  —  Equitable  remedy  to  sub- 
ject chose  in  action  to  judgment  af- 
ter return  of  no  property  found. 

As  shown  in  the  note  to  Hall  v.  Hender- 
son, 63  L.R.A.  673,  the  existence  of  an 
ecjuitable  remedy  to  subject  choses  in  ac- 
tion to  judgment  after  return  of  no  prop- 
erty found  has  been  upheld  in  a  majority 
of  the  American  jurisdictions  even  in  the 
abspnce  of  a  statute  expressly  conferring 
such  remedy.     The  contrary  position,  how- 
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version  the  title  and  possession  of  the  prop- 
erty were  in  plaintiff's  husband. 
Wife  —  bnsband'8  assets. 

2.  A  wife  who  has  obtained  a  decree 
against  her  husband  for  separate  mainte- 
nance may  maintain  an  action  at  law  to 
reach  his  assets  upon  any  ground  which 
would  be  available  to  any  other  creditor. 
Damages  —  conversion  of  debtor's  profp- 

erty  —  action  by  creditor. 

3.  Damages  cannot  be  recovered  by  a  wife 
against  persons  who,  pending  an  action  for 
separate  maintenance,  convert  and  dispose 
of  property  of  her  husband  to  their  own  use 
for  the  purpose  of  defrauding  her  and  ren- 
dering ineffectual  any  decree  that  she  might 
-obtain;  since  she  has  acquired  no  special 
right  to  the  property,  and  is  not  at  the 
time  even  a  creditor  of  her  husband. 
Creditor's  bill  —  absence  of  fraud,  Uen, 

or  trust. 

4.  The  absence  of  fraud  on  the  part  of  a 
-debtor,  or  of  a  lien  or  a  trust  in  favor  of 
the  creditor,  is  fatal  to  the  maintenance  of 
a  creditor's  bill. 

Same  —  suit  on   debtor's  cause  of  ac- 
tion. 

6.  A  creditor  cannot,  on  the  theory  that 
he  is  proceeding  by  creditor's  bill,  sue  per- 
sons who  have  converted  his  debtor's  prop- 
erty, and  obtain  a  judgment  against  them, 
as  if  he  were  the  owner  of  the  cause  of  ac- 
tion. 

Same  —  cause    of    action    in    favor    of 
debtor  —  execution. 
6.  A   cause   of   action   for  conversion   in 


favor  of  a  debtor,  if  property,  must  be  pro- 
ceeded against  by  execution  by  the  creditor 
before  he  can  maintain  a  creditor's  bill  un- 
der statutes  making  all  forms  of  property, 
real  and  personal,  subject  to  levy. 

(February  1,  1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Lewis  and 
Clark  County  in  plaintiff's  favor  in  a  suit 
to  reach  property  alleged  to  have  been 
wrongfully  converted  by  defendants.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  B.  Nolan,  A.  I.  Iioeb,  and 
I.  Parker  Veazey,  Jr.,  for  appellants: 

Before  a  judgment  creditor  can  go  into 
chancery,  the  bill  must  show  that  all  legal 
remedies  have  been  exhausted. 

Roper  V.  McCook,  7  Ala.  318;  Newman  v. 
Willetts,  52  111.  98;  Webster  v.  Clark,  26 
Me.  SIS;  Daskam  v.  Neff,  70*  Wis.  161,  47 
N.  W.  1132. 

Or  else  facts  must  be  alleged  excusing 
complainant's  failure  so  to  do. 

Corey  v.  Greene,  61  Me.  114. 

The  obtaining  of  a  lien  upon  the  property 
conveyed  is  an  essential  prerequisite. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  324;  5 
Enc.  PI.  &  Pr.  p.  472;  Wikon  v.  Harris,  21 
Mont.  375,  64  Pac.  46;  Wyman  v.  Jensen, 
26  Mont.  227,  67  Pac.  114. 

To  maintain  conversion,  it  was  necessary 


ever,  is  held  in  many  cases,  including  Hall 
V.  Henderson,  to  which  the  note  was  ap- 
pended. A  search  has  disclosed  but  few 
decisions  in  point  since  the  date  of  that 
note. 

In  Arbuckle  Bros.  v.  Columbia  Grocery 
•Co.  (Ala.)  43  So.  781,  it  was  held  that 
creditors  were  entitled  to  recover,  in  an  ac- 
tion against  a  corporation  and  its  president, 
money  of  the  corporation  appropriated  by 
the  president  for  his  own  use,  on  the  the- 
ory that  such  money  was  a  trust  fund  which 
creditors  of  the  corporation  had  the  same 
right  to  pursue  as  the  corporation  itself 
would  have. 

In  Phillips  V.  Price  (Cal.)  94  Pac.  617, 
it  is  recognized  as  the  settled  law  of  Cali- 
fornia that,  since  the  statutes  have  provided 
.a  method  (t.  e.,  by  supplementary  proceed- 
ings) of  reaching  the  assets  of  judgment 
debtors  which  cannot  be  reached  by  execu- 
tion, there  is  no  longer,  where  such  method 
is  adequate,  any  ground  for  the  interposi- 
tion of  equity;  but  a  creditor's  bill  in  equity 
may  be  maintained  against  executors  to 
reach  moneys  alleged  to  be  in  their  hands 
for  the  benefit  of  the  judgment  debtor,  where 
the  executors  have  denied  their  liability, 
And  it  is  not  necessary  first  to  pursue  the 
remedy  by  supplementary  proceedinjrs. 

Tlie  New  York  Code  of  Civil  Procedure,  f 
1879,  which  provides  that  a  judgment  cred- 
itor's action  may  not  be  maintained  to  reach 
property  held  in  trust  for  a  judgment  debtor 
-where  the  trust  has  been  created  by  a  per- 
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son  other  than  the  debtor,  applies  to  such 
trusts  as  provide  for  the  debtor  as  a  bene- 
ficiary, and  does  not  prevent  a  judgment 
creditor  from  proceeding  in  equity  to  reach 
a  debtor's  interest  in  the  remainder  of  a 
trust  fund,  even  while  such  interest  is  still 
contingent.  Bergmann  v.  Leavitt,  113  App. 
Div.  899,  99  N.  Y.  Supp.  748. 

A  wife's  interest  in  her  husband's  real 
property  is,  during  his  lifetime,  merely  an 
inchoate  right,  and  not  a  chose  in  action 
which  can  be  reached  by  a  creditor's  bill. 
Sherman  v.  Hayward,  98  App.  Div.  264,  90 
N.  Y.  Supp.  481. 

Mass.  Rev.  Laws,  chap.  169,  {  3,  providing 
that  a  creditor  can  reach  in  equity  any  prop- 
erty, right,  title,  or  interest,  legal  or  equita- 
ble, of  a  debtor  which  cannot  be  reached  to 
be  attached  or  taken  on  execution  in  an  ac- 
tion at  law,  although  the  property  sought 
cannot  be  reached  until  a  future  time,  or  is 
of  uncertain  value,  if  the  value  can  be  as- 
certained by  sale  or  appraisal,  or  by  means 
within  the  ordinary  procedure  of  the  court, 
was  enacted  with  the  intention  of  changing 
the  law,  as  declared  by  decisions  denying 
equitable  relief  in  certain  cases,  so  as  to 
give  such  proceedings  the  broadest  scope; 
and,  under  such  statute,  the  interest  of  a 
beneficiary  under  a  will  which  was  vested  in 
him  as  his  property,  capable  of  being  con- 
veyed and  assigned,  and  its  value  capable 
of  being  ascertained,  was  properly  subject 
to  a  creditor's  bill.  Alexander  v.  McFeck, 
189  Mass.  34,  76  N.  E.  88. 
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that  the  pleadings  should  contain  an  all^a- 
tion  of  a  general  or  special  ownership. 

Glass  y.  Basin  &  B.  S.  Min.  Co.  31  Mont. 
21,  77  Pac.  302;  Harrington  v.  Stromberg- 
MuUins  Co.  29  Mont.  157,  74  Pac.  413;  Bab- 
cock  V.  Caldwell,  22  Mont.  460,  56  Pac. 
1081;  Reardon  r.  Patterson,  19  Mont.  231, 
47  Pac.  956;  Sawyer  v.  Robertson,  11  Mont. 
416,  28  Pac.  456;  Wetzel  v.  Power,  5  Mont. 
214,  2  Pac.  338. 

Mr.  'E.  A.  Carleton,  for  respondent: 

Divorce  and  separate  maintenance  pro- 
ceedings are  equitable.  Tbeir  final  deter- 
mination in  favor  of  the  plaintiff  results  in 
a  decree  which  is  enforceable  by  a  creditor's 
suit. 

Bump,  Fraud.  Coht.  3d  ed.  539;  5  Enc. 
PI.  &,  Pr.  p.  489;  Ruffing  v.  Tilton,  12  Ind. 
259;  Feigley  v.  Feigley,  7  Md.  560,  61  Am. 
Dec.  375;  Twell  v.  Twell,  6  Mont.  19,  9 
Pac.  537. 

A  cause  of  action  for  the  conversion  of,  or 
injury  to,  the  debtor's  property,  may  be 
subjected   to  the  creditor's  claim. 

6  Pom.  Eq.  Jur.  417;  German  Nat.  Bank 
V.  First  Nat.  Bank,  56  Neb.  86,  76  N.  W. 
531;  Hudson  v.  Plets,  11  Paige,  180;  Wil- 
liams V.  Commercial  Nat.  Bank  (Or.)  11 
L.R.A.(N.S.)  857,  90  Pac.  1012;  Cincinnati 
T.  Hafer,  49  Ohio  St.  60,  30  N.  E.  197; 
Beach  v.  Bestor,  45  111.  341. 

The  filing  of  the  suit  gives  respondent 
all  the  lien  that  is  required  for  the  main- 
tenance of  her  suit. 

6  Pom.  Eq.  Jur.  §  895,  note  1 ;  Williams 
v.  Commercial  Nat.  Bank,  supra;  First  Nat. 
Bank  v.  Shuler,  89  Hun,  303,  35  N.  Y. 
Supp.  171;  Lansing  v.  Easton,  7  Paige,  364; 
Re  Pitts,  9  Fed.  542 ;  Butler  t.  Jaffray,  12 
Ind.  604;  Gordon  t.  Lowell,  21  Me.  251. 

The  bill  lies  in  such  a  case  as  this. 

14  Cyc.  Law  &  Proc.  p.  799;  McGlynn  t. 
McGlynn,  37  Misc.  12,  74  N.  Y.  Supp.  744; 
Garden  v.  Garden,  34  Misc.  97,  69  N.  Y. 
Supp.  481;  Williams  v.  Commercial  Nat. 
Bank,  supra;  Wetmore  v.  Wetmore,  149  N. 
Y.  620,  33  L.R.A.  708,  52  Am.  St.  Rep.  762, 
44  N.  E.  169;  12  Cyc.  Law  &  Proc.  p.  61; 
Kamp  v.  Kamp,  46  How.  Pr.  143;  Seymour 
y.  McAvoy,  121  Cal.  438,  41  L.R-A..  644,  63 
Pac.  946. 

Brantly,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

It  is  alleged  in  the  complaint  herein  that, 
on  April  29,  1904,  the  plaintiff,  in  an  action 
brought  for  that  purpose  against  her  hus- 
band, Pierre  Raymond,  in  the  district  court 
of  Lewis  and  Clark  county,  obtained  a  de- 
cree providing  for  the  separate  maintenance 
of  herself  and  her  four  minor  children,  which 
the  decree  awarded  to  her  custody;  that  the 
decree  directed  the  husband  to  pay  to  her 
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monthly,  and  on  the  first  day  of  every  month 
thereafter  during  the  joint  lives  of  plaintiff 
and  defendant,  or  until  reconciliation  should 
be  effected,  or  until  the  further  order  of 
the  court,  the  sum  of  $80;  that  it  further 
directed  that  the  defendant  forthwith  pay  to 
her  the  sum  of  $50  to  purchase  necessary 
clothing  for  the  plaintiff  and  her  children, 
and  also  an  additional  sum  of  $48  to  pay 
rent  then  due  and  owing  by  the  plaintiff; 
that  none  of  said  sums  have  been  paid  by 
the  defendant,  or  anyone  in  his  behalf,  but 
are  long  past  due ;  and  that  the  said  defend- 
ant is  wholly  insolvent,  has  no  other  prop- 
erty within  the  jurisdiction  of  the  court 
out  of  which  the  sums  so  awarded  may  be 
realized,  and  is,  and  has  been  since  soon 
after  the  rendition  of  the  decree,  a  non- 
resident of  the  state  of  Montana.  It  is 
then  alleged  as  follows:  "(5)  Plaintiff  fur- 
thers avers:  That  no  reconciliation  has  ev- 
er taken  place  between  her  and  her  said 
husband,  Pierre  Raymond,  and  there  is  no 
likelihood  that  any  will  ever  occur  between 
them.  That,  ever  since  said  decree  of  sep- 
arate maintenance  was  entered,  the  said 
Pierre  Raymond  has  utterly  failed  and  neg- 
lected to  contribute  in  any  manner  what- 
soever to  the  support  or  maintenance  of 
the  plaintiff  or  her  said  minor  children ;  nor 
has  he  communicated  with  them  in  any 
way,  but  has  utterly  abandoned  this  plain- 
tiff and  her  said  children.  (6)  That  such 
proceedings  were  had  in  this  court  under  and 
by  virtue  of  said  decree  of  separate  main- 
tenance. That  the  visible  and  known  prop- 
erty of  said  Pierre  Raymond,  after  he  had 
departed  without  this  state  and  had  re- 
fused and  failed  to  comply  with  said  decree, 
was  set  apart  by  the  court  for  the  benefit 
of  plaintiff  and  her  said  minor  children 
in  order  to  carry  out  and  make  effectual 
the  provisions  of  said  decree,  but  that  the 
funds  derived  from  the  sale  of  said  property 
of  said  Pierre  Raymond  have  become  almost 
exhausted,  and  will,  in  a  very  short  period 
of  time,  be  wholly  consumed,  thereby  leav- 
ing plaintiff  and  her  said  minor  children 
without  any  means  of  support,  as  this  plain- 
tiff is  without  any  other  property  or  means 
of  her  own.  (7)  Plaintiff  avers  that  she 
brings  this  suit  in  behalf  of  herself  and  her 
said  minor  children  to  enable  her  to  provide 
the  means  for  her  and  their  support  and  to 
secure  to  her  and  them  the  rights  and  bene- 
fits to  which  they  are  entitled  under  and  by 
virtue  of  the  aforesaid  decree.  (7a)  Plain- 
tiff further  avers :  That,  on  or  about  March 
10,  1904,  at  Lewis  and  Clark  county,  in 
the  state  of  Montana,  these  defendants  com- 
bined,  connived,  and  conspired  together  to 
binder,  relay,  and  defraud  the  plaintiff  of 
her  rights  in  the  property  of  her  said  hus- 
band, and   said  defendants   combined,   con- 
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nived,  and  conspired  together  to  defeat  the 
plaintiff  in  her  said  suit  for  separate  main- 
tenance against  her  husband,  which  was  then 
pending  in  this  court,  as  these  defendants 
well  knew,  to  make  ineffectual  any  decree 
which  she  might  obtain  against  her  hus- 
band. And  so  it  was  that  at  the  time  and 
place  aforesaid  these  defendants  unlawfully 
and  wrongfully  took  and  carried  away  150 
head  of  sheep,  of  the  particular  kind  known 
as  wethers,  then  and  there  the  property  of 
the  said  Pierre  Raymond  and  in  his  pos- 
session, and  which  said  wethers  were  of  the 
value  of  $900,  and  converted  and  disposed  of 
the  same  to  their  own  use  to  the  damage  of 
plaintiff  in  the  sum  of  $900.  (8)  That  in 
the  unlawful  taking  and  converting  of  said 
150  head  of  wethers,  as  aforesaid,  the  de- 
fendants have  been  guilty  of  fraud,  oppres- 
sion, and  malice."  The  prayer  demands 
judgment  for  the  sum  of  $900,  with  interest 
on  this  sum  since  March  10,  1904,  and  costs 
of  suit;  and  that  the  amount,  when  recov- 
ered, be  devoted  by  the  court  to  the  pay- 
ment of  the  sums  awarded  plaintiff  under 
the  decree.  The  defendants,  in  their  an- 
swers, admit  the  rendition  of  the  decree, 
as  alleged,  but  put  in  issue  all  the  oUier 
allegations  of  the  complaint.  At  the  com- 
mencement of  the  trial  the  defendants  ob- 
jected to  the  introduction  of  any  evidence 
in  support  of  the  allegations  of  the  com- 
plaint on  the  ground  that  they  do  not  state 
a  cause  of  action.  The  objection  was  over- 
ruled. At  the  close  of  plaintiff's  case  the 
defendants  made  separate  motions  for  non- 
suit, basing  their  motions  upon  the  same 
ground  upon  which  their  objection  was 
made.  The  motion  of  defendant  Blaise  was 
sustained,  and  the  cause  dismissed  as  to 
him.  Those  of  the  other  defendants  were 
denied.  The  latter  declined  to  offer  any 
evidence.  The  court  submitted  the  case  to 
the  jury  for  two  special  findings,  vie., 
whether  the  defendants  converted  the  sheep, 
and  what  was  their  value  at  the  time  of  the 
conversion.  The  jury  having  found  that  the 
defendants  were  guilty  of  the  conversion, 
and  that  the  sheep  were  of  the  value  -  of 
$712.50,  judgment  was  rendered  and  entered 
in  favor  of  plaintiff  for  this  sum,  with  in- 
terest and  costs.  The  defendants  Blanc- 
grass  and  Chevalier  have  appealed  from  the 
judgment  and  an  order  denying  them  a  new 
trial. 

The  question  submitted  for  decision  is 
whether  the  complaint  states  facts  sufficient 
to  warrant  any  relief.  It  is  not  clear  from 
an  inspection  of  it  whether  it  attempts  to 
state  a  cause  of  action  for  a  conversion,  or 
one  for  damages  in  the  nature  of  an  action 
on  the  case  for  the  wrongful  conduct  of  de- 
fendants, by  which  plaintiff  has  been  pre- 
vented from  having  satisfaction,  yro  tanto, 
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of  her  judgment,  or  whether  the  plaintiff 
has  attempted  to  invoke  the  aid  of  equity 
to  reach  an  asset  of  her  husband  which 
cannot  be  reached  by  the  ordinary  process  of 
execution.  The  form  in  which  an  action  is 
brought  is  of  no  consequence;  nor  does  it 
matter  that  the  complaint  contains  allega- 
tions not  appropriate  to  the  purposes  sought 
to  be  attained.  In  determining  the  issue  of 
law  presented  by  a  general  demurrer  to  the 
complainant,  or  by  any  other  appropriate 
method  of  raising  the  question, — as  here,  by 
an  objection  to  the  admission  of  evidence  at 
the  trial,  on  the  ground  that  the  facts  stat- 
ed do  not  warrant  any  relief, — matters  of 
form  will  be  disregarded,  as  well  as  allega- 
tions that  are  irrelevant  or  redundant;  and 
if,  upon  any  view,  the  plaintiff  is  entitled 
to  relief,  the  pleading  will  be  sustained. 
Donovan  y.  McDevitt,  36  Mont.  61,  92  Pae. 
49. 

We  inquire,  first,  whether  the  complaint 
states  a  cause  of  action  in  conversion.  In 
such  an  action  the  plaintiff  must  allege 
and  prove  a  general  or  special  ownership 
in  the  property  and  a  right  to  the  immediate 
possession  of  it  at  the  time  of  the  unlawful 
taking  by  defendant.  Harrington  v.  Strom- 
berg-MulIins  C!o.  29  Mont.  157,  74  Pac.  413; 
Glass  V.  Basin  &  B.  S.  Min.  Co.  31  Mont.  21, 
77  Pac.  302.  The  allegations  of  the  com- 
plaint here  do  not  meet  this  requirement. 
It  is  nowhere  alleged  that  the  plaintiff  was 
the  owner  of  the  sheep  at  the  time  of  the 
conversion,  nor  that  she  had  any  special 
property  in  them,  nor  that  she  was  in 
possession  of  them.  Indeed,  the  contrary 
appears,  for  it  is  alleged  that  "these  de- 
fendants unlawfully  and  wrongfully  took 
and  carried  away  150  head  of  sheep  .  .  . 
then  and  there  the  property  of  the  said 
Pierre  Raymond,  and  in  his  possession,"  etc. 
The  idea  that  plaintiff  had  any  interest  in 
them,  even  by  possession,  is  thus  excluded. 
Further,  the  conversion  took  place  prior  to 
the  rendition  of  the  decree,  and  it  is  not  al- 
leged that  the  cause  of  action  arising  out 
of  it  was  set  apart  to  the  plaintiff  under  the 
terms  of  the  decree,  supposing  this  could 
have  been  effectively  done.  Does  it,  then, 
state  a  cause  of  action  for  damages,  upon 
the  theory  that,  by  the  wrongful  acts  of 
the  defendants,  the  plaintiff  has  been  pre- 
vented, in  part,  from  having  satisfaction  of 
her  judgment  against  her  husband?  Just 
here  it  may  be  observed  that  the  result 
of  the  action  for  separate  maintenance  was 
a  personal  judgment  against  Raymond  which 
could  be  enforced  by  execution  as  any  other 
judgment.  "A  judgment  is  the  final  de- 
termination of  the  rights  of  the  parties  in 
an  action  or  proceeding."  Code  Civ.  Proc. 
§  1000.  While  decrees  in  equity  often  ex- 
tend to  and  cover  matters  entirely  beyond 
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the  purview  of  judgmenta  at  law,  they  are 
nevertheless  judgments  within  the  definition 
of  the  statute,  supra,  and,  so  far  as  they 
award  in  any  case  a  recovery  of  money,  they 
are  in  no  wise  different  from  judgments  at 
law.  In  legal  effect  there  is  no  distinction. 
6  Enc.  PI.  &  Pr.  p.  489.  When  properly 
docketed,  they  become  liens  upon  the  real 
estate  of  the  debtor.  They  are  enforced  by 
execution  just  as  are  judgments  in  legal 
actions.  Code  Civ.  Proc.  i  1214.  An  or- 
der directing  the  payment  of  money  is,  pro 
hao  vice,  a  judgment,  and  may  be  enforced 
by  execution.  Code  Civ.  Proc.  S  1826.  Even 
if  the  statute  did  not  contain  this  specific 
provision,  the  court  would  adopt  the  most 
appropriate  process.  Code  Civ.  Proc.  {  205. 
And  it  cannot  be  doubted  that  the  execution 
would  be  most  effective  and  appropriate. 
The  plaintiff,  then,  by  the  recovery  of  her 
judgment  against  her  husband,  became  his 
creditor  for  the  amount  adjudged  to  be  due 
her  at  the  time  of  its  entry,  and  also  for  the 
amounts  accruing  thereon  from  month  to 
month,  and  occupied  toward  him  the  posi- 
tion of  any  other  creditor.  At  leaist  she 
"stands  in  the  equity"  of  a  creditor,  and  is 
entitled  to  the  same  relief  in  equity  when  she 
seeks  to  have  her  claim  satisfied.  Twell  v. 
Twell,  6  Mont.  19,  9  Pac.  537 ;  Bimip,  Fraud. 
Conv.  3d  ed.  606;  14  Cyc.  Law  ft  Proc.  p. 
298;  5  Enc.  PI.  ft  Pr.  p.  489.  Such  being 
the  case,  she  is  also  entitled  to  maintain 
an  action  at  law  upon  any  ground  which 
would  be  available  to  any  other  creditor. 

The  substantive  statement  in  the  com- 
plaint is  that  "said  defendants  combined, 
connived,  and  conspired  together  to  defeat 
the  plaintiff  in  her  said  suit,  .  .  .  which 
was  then  pending  in  this  court,  as  these  de- 
fendants well  knew,  to  make  ineffectual  any 
decree  which  she  might  obtain  against  her 
husband ;  and  so  it  was  that  at  the  time  and 
place  aforesaid  these  defendants  unlawfully, 
etc.,  .  .  .  took  and  carried  away,  etc., 
.  .  .  to  the  damage  of  plaintiff  in  the 
sum  of  $900."  There  can  be  no  doubt  of  the 
soundness  of  the  proposition  that  a  creditor 
who  has  been  prevented  by  the  wrongful 
acts  of  a  third  person  acting  in  connection 
with  or  independently  of  the  debtor  from 
having  satisfaction  of  his  claim  may  have 
his  action  for  damages  against  such  person, 
the  measure  of  recovery  being  the  value  of 
the  property  put  beyond  the  creditor's  reach. 
This  is  sustained  both  by  reason  and  au- 
thority. But,  when  it  is  sought  to  apply  it  to 
particular  cases,  difficulty  is  encountered. 
In  Pennsylvania,  the  action  may  be  main- 
tained by  any  creditor,  whether  he  has  a 
lien  upon  the  property  eloigned  or  secreted, 
or  not,  or  whether  he  has  reduced  his  claim 
to  judgment.  Penrod  T.  Mitchell,  8  Serg.  & 
16  L.R.A.(N.S.) 


R.  622;  Mott  v.  Danforth,  6  Watts,  304,  31 
Am.  Dec.  468;  Kelsey  v.  Murphy,  26  Pa.  84. 
In  Mott  V.  Danforth,  supra,  the  court  seems 
to  rely  for  support  of  its  decision  both  upon 
cases  adjudged  at  common  law  in  England 
and  upon  the  provisions  of  the  statute  of 
Elizabeth  (13  Elizabeth,  chap.  6)  relating 
to  fraudulent  conveyances  and  imposing  pen- 
alties upon  the  guilty  participants.  But 
the  rule  of  these  cases  is  exceptional.  Speak- 
ing generally,  the  courts  of  this  country  ad- 
here to  the  rule  that  the  action  cannot  be 
maintained  unless  the  plaintiff,  by  judgment, 
execution,  or  attachment,  has  secured  a  lien 
upon  the  particular  property,  and  thus  has 
a  vested  right  therein  which  has  been  ren- 
dered nugatory  by  the  acts  of  the  defendant, 
the  plaintiff  thereby  having  sustained  a 
specific  injury  different  from  that  suffered 
by  other  creditors.  In  other  words,  in  order 
to  warrant  a  recovery,  the  plaintiff  must 
allege  and  show  that  he  had  a  specific  right 
to  subject  the  particular  property  to  the  sat- 
isfaction of  his  judgment,  and  that  the  de- 
fendant, either  alone  or  with  others,  has  de- 
prived him  of  this  right.  Otherwise  a  re- 
covery would  be  had  upon  the  plaintiff's 
bare  chance  to  have  satisfaction  of  a  claim 
which  he  possessed  in  common  with  other 
creditors,' — a  wrong  too  remote,  indefinite, 
and  contingent  to  be  the  ground  of  an  action. 
This  is  declared  to  be  the  rule  by  the  su- 
preme judicial  court  of  Massachusetts  in 
Lamb  v.  Stone,  11  Pick.  S27,  where  it  is 
said:  The  plaintiff  complained  of  the  fraud 
of  the  defendant  in  purchasing  the  property 
of  his  absconding  debtor  in  order  to  aid  and 
abet  him  in  the  fraudulent  purpose  of  evad- 
ing the  payment  of  his  debt.  The  court 
asks:  "What  damage  has  the  plaintiff  sus- 
tained by  the  transfer  of  his  debtor's  prop- 
erty? He  has  lost  no  lien,  for  he  had  none. 
No  attachment  has  been  defeated,  for  none 
had  been  made.  He  has  not  lost  the  custody 
of  bis  debtor's  body,  for  he  had  not  arrested 
him.  He  has  not  been  prevented  from  at- 
taching the  property,  or  arresting  the  body 
of  his  debtor,  for  be  never  had  procured  any 
writ  of  attachment  against  him.  He  has  lost 
no  claim  upon,  or  interest  in,  the  property, 
for  he  never  had  acquired  either.  "The  most 
that  can  be  said  is  that  *>e  intended  to  at- 
tach the  property,  and  the  wrongful  act  of 
the  defendant  has  prevented  him  from  exe- 
cuting this  intention.  ...  On  the 
whole,  it  does  not  appear  that  the  tort  of  the 
defendant  caused  any  damage  to  the  plain- 
tiff. But,  even  if  so,  yet  it  is  too  remote,  in- 
definite, and  contingent  to  be  the  ground  of 
an  action."  See  also  Wellington  v.  Small. 
3  Cush.  146,  60  Am.  Dec.  719;  Bradley 
V.  Fuller,  118  Mass.  239.  In  the  early  ca^ 
of  Smith  V.  Blake,  1  Day,  268,  the  supromi- 
court  of   Connecticut  announced  the   same 
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view,  and  stated,  as  a  further  objection  to 
the  maintenance  of  such  an  action,  that  the 
result  would  be  that  the  defendant  would  be 
subject  to  a  like  action  by  every  one  of  the 
creditors  of  the  insolvent  debtor,  and  thus 
be  liable  to  pay  many  times  the  yalue  of  the 
property,  whereas  the  only  penalty  imposed 
upon  him  by  law  is  that  he  shall  reap  no 
benefit  by  his  fraudulent  conduct.  The  doc- 
trine of  this  case  is  reaffirmed  by  the  same 
court  in  the  case  of  Hatstat  v.  Blakeslee, 
41  Conn.  301,  where  the  case  of  Smith  v. 
Blake  is  cited  with  approval.  In  Moody  v. 
Burton,  27  Me.  427,  46  Am.  Dec.  612,  the 
supreme  judicial  court  of  Maine  had  before 
it  the  question  whether  a  judgment  creditor, 
with  execution  returned  unsatisfied,  could 
maintain  an  action  against  a  third  person 
who  had  conspired  with  the  judgment  debtor 
to  put  his  property  beyond  the  reach  of  his 
creditors.  It  was  held  that  the  action  could 
not  be  maintained,  because  the  plaintiff  did 
not  show  a  right  to,  or  interest  in,  the  prop- 
erty, superior  to  that  of  any  other  creditor, 
and  hence  that  the  injury  was  too  remote  to 
sustain  a  judgment;  and  further,  because, 
since  the  creditor  could  show  no  specific  in- 
terest in,  or  lien  upon,  the  property,  but  only 
a  bare  chance  to  reach  it,  there  was  no  stand- 
ard by  which  the  injury  could  be  measured. 
The  same  conclusion  was  reached  in  Klaus  v. 
Hennessey,  13  R.  I.  332,  the  court  holding 
that  the  fundamental  reason  why  the  action 
could  not  be  maintained  is  that  the  "damage, 
which  is  the  gist  of  the  action,  is  too  remote, 
uncertain,  and  contingent,  inasmuch  as  the 
creditor  has  not  an  assured  right,  but  simply 
a  chance  of  securing  his  claim  by  attach- 
ment or  levy,  which  he  may  not  succeed  in 
improving."  In  Hall  v.  Eaton,  26  Vt.  458, 
the  right  to  maintain  the  action  was  denied, 
the  court  basing  its  decision  upon  Lamb  v. 
Stone  and  Moody  v.  Burton,  supra.  The  de- 
cisions of  the  New  York  court  of  appeals 
are  conflicting.  In  Braem  v.  Merchants' 
Nat.  Bank,  127  N.  Y.  508,  28  N.  E.  597,  the 
right  to  maintain  the  action  is  denied,  the 
court  apparently  distinguishing  that  case 
upon  its  facts  from  the  earlier  case  of  Quin- 
by  V.  Strauss,  90  N.  Y.  664,  wherein  it  was 
held  that  the  action  would  lie  in  favor  of  a 
judgment  creditor.  The  two  cases  seem,  on 
principle,  to  be  directly  in  conflict.  In  Adler 
V.  Fenton,  24  How.  407,  16  L.  ed.  696,  the  Su- 
preme Court  of  the  United  States  refused  to 
sustain  an  action  by  a  general  creditor 
against  the  fraudulent  grantees  of  the  debt- 
or, repudiating  the  doctrine  of  the  Pennsyl- 
vania cases.  In  the  case  of  Findlay  v.  Mc- 
Allister, 113  U.  S.  104,  28  L.  ed.  930,  5  Sup. 
Ct.  Rep.  401,  the  general  rule  that,  in  order 
to  sustain  the  action,  the  plaintiff  must  show 
a  specific  interest  in  the  fund  or  property  I 
sought  to  be  applied  to  the  satisfaction  of  I 
16  LJlJk.(N.S.) 


his  judgment  was  recognized,  the  court  citing 
and  distinguishing  Adler  v.  Fenton,  supra. 
The  same  rule  has  been  recognized  by  the  su- 
preme court  of  Wisconsin.  Field  v.  Siegel, 
99  Wis.  605,  76  N.  W.  397.  A  collection  of 
cases  may  be  found  in  the  notes  to  this  case, 
reported  in  47  L.R.A.  4'33.  It  thus  ap- 
pears that,  under  the  rule  established  by  the 
great  weight  of  authority  in  this  country, 
although  it  is  made  clearly  to  appear  that 
the  defendant  has  wilfully  become  a  party 
to  a  conspiracy  to  defeat  the  judgment  of 
the  creditor,  such  a  creditor  has  no  cause  of 
action  against  him,  unless  he  can  show  that 
he  has  suffered  some  special  injury  different 
from  that  suffered  by  the  other  creditors. 
Applying  the  rule  annoimced  in  the  cases 
cited  to  the  allegations  of  the  complaint,  we 
find  that  they  are  not  sufficient  to  sustain 
the  action,  in  that  it  does  not  appear  there- 
from, even  by  inference,  that  the  plaintiff 
had  any  special  right  in  the  property  alleged 
to  have  been  fraudulently  taken  from  the 
possession  of  her  husband  by  the  defendants. 
At  the  time  the  conversion  occurred  the  suit 
was  pending.  She  had  no  judgment,  and 
therefore,  at  that  time,  was  not  a  creditor  of 
her  husband,,  for  the  relation  of  creditor  was 
fixed  by  the  entry  of  the  decree  in  the  sepa- 
rate maintenance  action.  Prior  to  that  time 
her  husband  was  not  her  debtor,  and  in  this 
respect  she  occupied  a  different  relation  to- 
ward him  from  that  of  any  other  creditor. 

Counsel  for  respondent  contends,  however, 
that  the  complaint  is  in  form  and  substance 
a  creditor's  bill,  and  in  support  of  this  con- 
tention, among  other  cases,  cites  Twell  v. 
Twell,  6  Mont.  19,  9  Pac.  537;  Ryan  v. 
Speith,  18  Mont.  48,  44  Pac.  403,  and  Wilson 
V.  Harris,  21  Mont.  407,  64  Pac.  46.  But 
none  of  these  cases  are  in  point,  nor  are  any 
of  the  others  cited.  It  does  not  appear  that 
Raymond,  the  debtor,  had  anything  to  do 
with  the  conversion  of  the  sheep  by  the  de- 
fendants, so  that  he  might  be  said  to  have 
fraudulently  disposed  of  or  concealed  them; 
and  the  purpose  of  the  action  is  to  annul 
the  fraudulent  conveyance  which  stands  as 
an  obstruction  in  the  way  of  playitiff's  exe- 
cution. The  complaint  has  none  of  the  at- 
tributes of  a  bill  to  reach  property  fraudu- 
lently conveyed.  If  it  were  otherwise  suffi- 
cient for  this  purpose,  it  would  fail,  for  the 
reason  that  it  does  not  show  that  the  plain- 
tiff has  acquired  a  lien  on  the  property  by 
attachment  or  execution,  or  that  there  is  a 
trust  therein  in  her  favor.  Wilson  v.  Harris, 
supra;  Westheimer  v.  Goodkind,  24  Mont. 
90,  60  Pac.  813;  Wyman  y.  Jensen,  26  Mont. 
227,  67  Pac.  114.  Nor  has  it  any  of  the 
attributes  of  a  bill  of  discovery,  for  that 
it  appears  expressly  upon  the  face  of  it  that 
the  relations  between  the  parties  and  their 
attitude  toward  the  subject-matter  of  the 
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contn>ver^  are  clearly  understood  and  no 
discovery  is  necessary.  In  fact,  the  mani- 
fest purpose  of  the  action  is  to  secure  a  judg- 
ment in  favor  of  the  plaintiff  upon  a  cause 
of  action  for  a  conversion  by  the  defendants 
existing  in  favor  of  her  husband,  the  sole 
ground  of  her  right  to  do  so  being  that  she 
is  a  creditor.  Without  pausing  to  discuss 
the  features  of  that  character  of  a  creditor's 
bill,  the  purpose  of  which  is  to  i-each  assets 
not  liable  to  execytion,  it  may  be  remarked 
that  a  creditor  cannot,  solely  on  the  ground 
that  he  is  a  creditor,  and  that  his  debtor 
has  no  property  other  than  an  existing  cause 
of  action  at  law,  brings  suit  upon  such  cause 
of  action  and  obtain  a  judgment  thereon  as 
if  he  were  the  owner  of  it,  and  justify  the  ac- 
tion on  the  theory  that  he  is  proceeding  by 
a  creditor's  bill.  To  hojd  the  contrary  would 
be  equivalent  to  laying  down  the  doctrine 
that,  because  an  insolvent  debtor  does  not 
bring  action  to  rectify  a  wrong  done  him,  bis 
creditor  may  do  so,  and  not  only  so,  but  may, 
in  his  own  right,  bring  the  wrongdoer  to 
book  by  going  into  a  forum  and  adopting  a 
form  of  action  wherein  and  whereby  the 
wrongdoer  is  deprived  of  a  trial  according 
to  the  fundamental  law  requiring  his  case  to 
be  submitted  to  a  jury  according  to  the 
forms  of  law.  Now,  it  is  insisted  by  counsel 
for  respondent,  and  conceded  by  counsel  for 
appellants  that  the  legal  cause  of  action  ex- 
isting in  favor  of  Raymond  which  the  plain- 
tilT  seeks  to  reach  is  property  which  may  be 
subjected  to  the  satisfaction,  pro  tanio,  of 
plaintiff's  judgment.  If  this  is  so,  and  there 
is  every  reason  why  it  should  be  so  under 
the  statute  (Civil  Code,  |  4662),  plaintiff 
has  a  plain,  speedy,  and  adequate  remedy  at 
law,  and  therefore  could  not  call  equity  to 
her  aid  until  she  had  exhausted  it.  The 
statutes  of  Montana  relating  to  the  kinds  of 
property  that  may  be  taken  on  execution  are 
very  broad,  and  under  them  any  species  of 
property  may  be  seized,  sold,  and  proceeds 
thereof  applied  to  the  satisfaction  of  the 
judgment.  The  procedure  which  would  have 
given  plaintiff  all  the  relief  to  which  she  was 
entitled  is  found  in  the  following  sections 
of  the  Code  of  Civil  Procedure : 

"Sec.  1218.  All  goods,  chattels,  moneys, 
and  other  property,  both  real  and  personal, 
or  any  interest  therein  of  the  judgment 
debtor,  not  exempt  by  law,  and  all  property 
and  rights  of  property  seized  and  held  under 
attachment  in  the  action,  are  liable  to  exe- 
cution. Shares  and  interests  in  any  corpo- 
ration or  company,  and  debts  and  credits, 
and  all  other  property,  both  real  and  person- 
al, or  any  interest  in  either  real  or  personal 
property,  and  all  other  property  not  capable 
of  manual  delivery,  may  be  attached  on  exe- 
cution, in  like  manner  as  upon  writs  of  at- 
tachment. Gold  dust  must  be  returned  by 
16  L.R.A.(N.S.) 


the  officer  as  so  much  money  collected,  at  its 
current  value,  without  exposing  the  same  to 
sale.  Until  a  levy,  property  is  not  affected 
by  the  execution." 

"Sec.  1224.  The  sheriff  must  execute  the 
writ  against  the  property  of  the  judgment 
debtor,  by  levying  on  a  auflScient  amount 
of  property,  if  there  be  sufficient,  collecting 
or  selling  the  things  in  action,  and  selling 
the  other  property,  and  paying  to  the  plain- 
tiff or  his  attorney  so  much  of  the  proceeds 
as  will  satisfy  the  judgment.  Any  excess  in 
the  proceeds  over  the  judgment  and  accruing 
costs  must  be  returned  to  the  judgment  debt- 
or, unless  otherwise  directed  by  the  judg- 
ment or  order  of  the  court.  When  there  is 
more  property  of  the  judgment  debtor  than 
is  sufficient  to  satisfy  the  judgment  and  ac- 
cruing costs  within  the  view  of  the  sheriff, 
he  must  levy  only  on  such  part  of  the  prop- 
erty OS  the  judgment  debtor  may  indicate, 
if  the  property  indicated  be  amply  sufficient 
to  satisfy  the  judgment  and  costs." 

"Sec.  1232.  When  the  purchaser  of  any 
real  property  not  capable  of  manual  delivery 
pays  the  purchase  money,  the  officer  making 
the  sale  must  execute  and  deliver  to  the  pur- 
chaser a  certificate  of  sale.  Such  certificate 
conveys  to  the  purchaser  all  the  right  which 
the  debtor  had  in  such  property  on  the  day 
the  execution  or  attachment  was  levied." 

Under  §  1218,  all  property  of  every  de- 
scription, tangible  and  intangible,  including 
debts,  credits,  and  all  other  property  not 
capable  of  manual  delivery,  may  be  attached 
on  execution  in  like  manner  as  upon  writs  of 
attachment.  By  reference  to  $  895  of  the 
Code  of  Civil  Procedure,  as  amended  by  the 
act  of  1899  (Laws  1899,  p.  139),  debts,  cred- 
its, and  other  personal  property  not  ca- 
pable of  manual  delivery  are  attached  by 
serving  upon  the  debtor,  or  person  respon- 
sible, a  copy  of  the  writ  and  the  notice  there- 
in directed.  Under  {  1224,  supra,  the  sheriff 
must  collect  or  sell  the  things  in  action,  and 
also  sell  the  other  property  seized,  until  suf- 
ficient funds  are  realized  to  pay  the  judg- 
ment. It  will  be  noticed  that  S  1232,  supra, 
which  contains  directions  to  the  sheriff  as 
to  the  delivery  of  a  certificate  in  case  of  a 
sale  of  property  not  capable  of  manual  de- 
livery, the  word  "real"  qualifies  the  term 
"property."  When  we  examine  all  the  provi- 
sions of  the  chapter  together,  it  becomes  ap- 
parent that  the  use  of  this  term  is  a  mistake, 
and  that  the  term  "personal"  must  be  sub- 
stituted for  it.  Section  1233  and  the  follow- 
ing sections  direct  the  sheriff  relative  to 
sales  of  real  estate,  and  provide  for  redemp- 
tion. If  the  word  "real"  be  retained  in  J 
1232,  this  section  becomes  inconsistent  with 
the   following   sections,   or   else   can   be   as- 
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signed  no  intelligent  meaning.  Real  estate 
is  never  capable  of  manual  delivery.  If, 
however,  the  position  of  this  section  in  the 
chapter  be  considered,  and  it  be  held  to  ap- 
ply to  the  subject  with  which  it  evidently 
deals,  it  is  clear  that  the  substitution  should 
be  made,  for  thus  all  the  sections  are  made 
consistent,  and  we  have  a  provision  which 
prescribes  what  shall  be  done  in  case  of 
sales  of  personal  property  not  capable  of 
manual  delivery,  whereas,  otherwise,  we 
should  find  no  such  provision.  Besides,  §  698 
of  the  Code  of  Civil  Procedure  of  California, 
pertaining  to  the  same  subject,  of  which  our 
section  is  a  literal  copy,  except  in  the  partic- 
ular just  mentioned,  uses  the  word  "person- 
al," giving  the  section  the  meaning  and  ap- 
plication which  the  legislature  of  that  state, 
and  of  our  own  state  as  well,  evidently  in- 
tended it  to  have.  Maicing  the  proper  sub- 
stitution in  this  section,  and  considering  all 
the  sections  together,  it  is  entirely  clear  that 
the  plaintiff  could  have  reached  the  asset  of 
her  husband  sought  to  be  reached  in  this  ac- 
tion by  the  process  of  execution,  and  hence 
that  the  necessity  to  go  into  a  court  of  equi- 
ty to  obtain  aid  did  not  exist;  for,  according 
to  the  contention  of  her  counsel,  the  very 
purpose  of  her  action  was  to  reach  an  asset 
that  she  could  not  reach  by  this  process. 
Nor  is  it  any  hardship  upon  plaintiff  that 
she  is  compelled  to  pursue  the  remedy  thus 
pointed  out.  This  course  is  required  of 
every  creditor,  and  equity  will  aid  only  when 
an  adequate  remedy  is  not  found  in  the  pro- 
visions of  law^.  The  want  of  an  adequate 
remedy  at  law  "constitutes  the  very  cradle 
of  equity."  Wilson  v.  Harris,  21  Mont.  407, 
54  Pac.  46. 

The  remedy  pointed  out  is  adequate.  The 
execution  could  have  been  levied  as  easily  as 
a  service  of  summons  could  have  been  made 
in  this  case.  If  no  other  purchaser  could 
have  been  found,  the  plaintiff  could  have  l)e- 
come  the  purchaser  herself,  and  thus  have 
become  vested  with  title  to  the  cause  of  ac- 
tion, whereupon,  if  defendants  had  refused 
payment  without  suit,  she  could  with  legal 
propriety  have  sued  in  her  own  name.  It  is 
no  answer  to  this  reasoning  to  say  that  this 
course  would  have  been  somewhat  less  ex- 
peditious than  the  one  pursued  by  the  plain- 
tiff. If  the  asset  must  be  regarded  as  prop- 
erty to  be  subjected  to  the  payment  of  debts, 
it  must  follow  as  a  necessary  conclusion  that 
the  way  pointed  out  by  the  statute  to  reach 
it  must  be  pursued. 

Since  the  complaint  does  not  state  a  cause 
of  action  from  any  point  of  view,  the  judg- 
ment and  order  must  be  reversed,  and  it  is 
BO  ordered. 

Hollowar  and  Smith,  JJ.,  concur. 
16  L.R.A.(N.S.) 
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E.   A.  MORRIS  et  al. 

v. 

SOUTHERN  EXPRESS  COMPANY,  Appt. 

(146  N.  C.  167,  59  S.  E.  667.) 

Carrier  ^  settlement    of    loss  —  Inter- 
state oonimerce. 

Imposing  a  reasonable  penalty  upon  a 
carrier  for  failure  to  settle  a  claim  for 
goods  lost  while  in  its  possession  for  inter- 
state transportation  does  not  unlawfully 
interfere  with  interstate  commerce  in  the 
absence  of  any  congressional  legislation  to 
the  contrary. 

(November  27.  1907.) 


Case  Note.  —  State  statutes  itnposino 
penalty  on  carrier  for  failure  to  settle 
claims  as  interference  with  interstate 
commerce. 

Statutes  of  this  character  seem  to  be  of 
recent  origin,  and,  though  questions  as  to 
their  validity  and  construction  as  applied 
to  intrastate  shipments  have  been  passed 
upon  by  a  number  of  courts,  including  the 
United  States  Supreme  Court  in  Seaboard 
Air  Line  R.  Co.  v.  Seegers,  207  U.  S.  73,  52 
L.  ed.  108,  28  Sup.  Ct.  Rep.  28,  where  the 
court  pointed  out  that,  as  the  shipment 
was  wholly  intrastate,  it  was  unnecessary 
to  consider  the  validity  of  the  statute  as  ap- 
plied to  a  shipment  from  without  the  state, 
the  question  as  to  their  interference  with 
interstate  commerce  seems  to  have  been 
raised  only  in  the  following  cases: 

In  Porter  v.  Charleston  &  S.  R.  Co.  63  S. 
C.  169,  90  Am.  St.  Rep.  671,  41  S.  E.  108,  it 
was  held  that  a  statute  subjecting  all 
common  carriers  to  a  penalty  for  failure 
or  refusal  to  pay  a  claim  for  loss  or 
damage  to  any  article  intrusted  to  them 
for  transportation,  within  sixty  days  from 
the  time  when  such  claim  was  made, 
was  not  unconstitutional  as  an  unlawful  in- 
terference with  interstate  commerce.  The 
court  said:  The  statute  "does  not  purport 
to  regulate,  or  in  any  way  interfere  with, 
interstate  shipments  of  freight.  It  simply 
imposes  a  certain  duty  upon  'all  common 
carriers  doing  business  in  this  state,'  which 
in  no  way  relates  to  the  transportation  of 
the  freight,  but  relates  to  a  duty  required  of 
the  common  carrier  after  the  transportation 
is  completed." 

In  Charles  v.  Atlantic  Coast  Line  R.  Co. 
78  S.  C.  36,  58  S.  E.  927,  it  was  held  that 
the  statute  providing  the  penalty  to  be 
paid  the  consignee  by  a  carrier  doing  busi- 
ness in  the  state,  for  failure  to  adjust  and 
pay  within  a  certain  time  a  claim  for  loss 
of  freight  while  in  its  possession,  was  not 
unconstitutional  as  an  interference  with  in- 
terstate commerce,  even  in  case  of  an  in- 
terstate shipment.  The  court  said:  "While 
it  is  not  easy  to  define  the  exact  limits  of 
the  operation  of  state  laws  as  affecting  in- 
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k  PPEAL  by  defendant  from  a  judgment 
J\.  of  the  Superior  Court  for  Randolph 
County  in  plaintiffs'  favor  in  an  action 
brought  to  recover  the  value  of  g^oods  lost 
fvhile  in  defendant's  possession  for  trans- 
portation and  the  statutory  penalty  for  re- 
fusal promptly  to  settle  the  claim.  Af- 
firmed. 

Statement  by  Hoke,  J.: 

There  was  evidence  tending  to  show  that 
defendant  company,  having  undertaken,  in 
the  line  of  its  duty  as  common  carrier,  to 
deliver  certain  goods  to  plaintiffs  at  Ash- 
boro,  North  Carolina,  the  same  having  been 
shipped  from  Cincinnati,  Ohio,  in  breach  of 
its  contract  and  agreement  delivered  only 
part  of  said  goods,  the  package  in  which 
they  were  shipped  having  been  broken  open, 
while  in  defendant's  custody,  and  part  of 
the  goods  taken :  tliat,  after  said  package  had 
arrived  at  Ashboro,  and  been  delivered  to 
plaintiff  in  its  damaged  and  defective  con- 
dition, plaintiffs  duly  filed  a  claim  for  dam- 
age, pursuant  to  statute,  and  defendant 
wrongfully  failed  and  refused  to  adjust  the 
claim  for  more  than  ninety  days,  etc.,  the 
claim  being  in  amount  as  follows : 

Ashboro,  N.  C,  Sept.  26,  1906. 
Boughtof  Morris-Scarboro-MoifittCo., Whole- 
sale and  Retail  Dealers  in  Dry  Goods, 
Notions,  Qroceries,  and  General  Mer- 
chandise. 

To  one  (1)  overcoat $20  00 

To  one  (1)  overcoat,  less  10  per  cent     18  00 

To  one  (1)  coat  and  trousers 21  76 

To  part  express 21 


$69  96 

Issues  were  submitted  and  responded  to  by 
jury: 

North  Carolina,  Randolph  County, 
Superior  Court,  March  Term,  1907. 
E.  H.  Morris,  P.  H.  Morris,  W.  J.  Scar- 
boro,  B.  Moffltt,  M.  A.  Moffltt,  E.  L.  Moffitt, 
and  E.  MoflStt,  Trading  as  Morris-Scarboro- 
Moffitt  Co., 

V. 

Southern  Express  Company. 
(1)  Is    the    defendant    indebted    to    the 


terstate  commerce,  we  have  no  hesitation  in 
saying  that  the  statute  in  question,  as  it 
affects  carriers  doing  business  in  this  state 
who  fail  or  refuse  to  adjust  and  pay  the 
loss  of,  or  damage  to,  goods  while  in  their 
possession,  is  no  unlawful  interference  with 
interstate  commerce,  even  as  applied  to  an 
interstate  shipment.  The  penalty  imposed 
is  for  a  delict  of  duty  appertaining  to  the 
business  of  a  common  earner,  and,  in  so  far 
as  it  may  affect  interstate  commerce,  it  is 
an  aid  thereto  by  its  tendency  to  promote 
safe  and  prompt  delivery  of  goods,  or  its 
legal  equivalent, — ^prompt  settlement  of 
15  LJlJl.(N.S.) 


plaintiffs  on  account  of  loss  as  alleged ;  if  so, 
in  what  sum? 

Ans.  Yes;  $69.96,  and  interest  from  Sep- 
tember 26,  1906. 

(2)  Was  the  claim  of  plaintiffs  filed  nine- 
ty days  before  the  bringing  of  this  suit! 

Ans.   Yes. 

There  was  judgment  on  the  verdict  for  the 
amount  of  the  loss  and  for  the  penalty  of 
$50,  imposed  by  the  statute;  and  defend- 
ant excepted  and  appealed,  and  assigned  for 
error  that  the  statute  imposing  the  penalty 
(t  2634,  Revisal  1906)  was  invalid  as  to 
interstate  shipments,  because  in  contradic- 
tion of  art.  1,  §  8,  of  the  Constitution  of  the 
United  States,  conferring  upon  Congress  the 
power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  states  and 
with  the  Indian  tribes. 

Messrs.  John  A.  Barringer  and  T.  H. 
Calvert  for  appellant. 

Mr.  Elijah  Moffltt,  for  appellees: 

The  statute  can  be  fully  carried,  out  and 
obeyed  without  in  any  way  affecting  the  con- 
duct of  the  company  with  regard  to  the  per- 
formance of  its  duties  in  other  states. 

Sherlock  v.  Ailing,  93  U.  S.  99.  23  L.  ed. 
819;  Chicago  i,  N.  W.  R.  Co.  v.  Fuller,  17 
Wall.  660,  21  L.  ed.  710;  Mobile  County  t. 
Kimball,  102  U.  S.  691,  26  L.  ed.  238;  Smith 
V.  Alabama,  124  U.  S.  466,  31  L.  ed.  508, 
1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep. 
664;  Bagg  v.  Wilmington,  C.  &  A.  R.  Co. 
109  N.  C.  279,  14  L.R.A.  596,  3  Inters.  Com. 
Rep.  803,  26  Am.  St  Rep.  669,  14  S.  E.  79; 
Harrill  Bros.  v.  Southern  R.  Co.  144  N.  C. 
532,  57  S.  E.  383;  Seaboard  Air  Line  R.  Co. 
V.  Florida,  203  U.  S.  261,  51  L.  ed.  176,  27 
Sup.  Ct.  Rep.  109;  Tullis  v.  Lake  Erie  ft 
W.  R.  Co.  176  U.  S.  348,  44  L.  ed.  192,  20 
Sup.  Ct.  Rep.  136. 

Hoke,  J.,  delivered  the  opinion  of  the 
court:  t 

The  statute  in  question  enacts:  That 
"every  claim  for  loss  of,  or  damage  to,  prop- 
erty while  in  possession  of  a  common  carrier. 


proper  claim  for  damages.  No  penalty  can 
attach  except  upon  the  establishment  In  a 
court  of  a  default  of  duty  imposed  by  stat- 
ute. The  statute  does  not  attempt  to  lega- 
late  interstate  commerce,  and  imposes  no 
tax  or  burden  thereon."  To  the  same  effect 
are  Mazursky  v.  Atlantic  Coast  Line  R.  Co. 
(S.  C.)  58  S.  E.  931;  Cooper  r.  Seaboard 
Air  Line  R.  Co.  78  S.  C.  81,  68  S.  E.  930; 
Coffey  V.  Atlantic  Coast  Line  R.  Co.  (S.  C.) 
60  S.  E.  447;  De  Lorme  v.  Atlantic  Coast 
Line  R.  Co.  (S.  C.)  60  S.  E.  440;  Winslow 
Bros.  V.  Atlantic  Coast  Line  R.  Co.  (S.  C.) 
60  S.  E.  709.    . 
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shall  be  adjusted  and  paid  within  sixty  days 
in  case  of  shipments  wholly  within  this  state, 
and  withia  ninety  days  in  case  of  shipments 
from  without  the  state,  after  filing  of  such 
claim  with  the  agent  of  such  carrier  at  the 
point  of  destination  of  such  shipment  or 
point  of  delivery  to  another  common  car- 
rier: Provided,  that  no  such  claim  shall 
be  filed  until  after  the  arrival  of  the  ship- 
ment, or  of  some  part  thereof,  at  the  point 
of  destination,  or  until  after  the  lapse  of  a 
reasonable  time  for  the  arrival  thereof.  In 
every  case  such  common  carrier  shall  be  li- 
able for  the  amount  of  such  loss  or  dam- 
age together  with  interest  thereon  from  the 
date  of  the  filing  of  the  claim  therefor  until 
the  payment  thereof.  Failure  to  adjust  and 
pay  such  claim  within  the  periods  respective- 
ly herein  prescribed  shall  subject  each  com- 
mon carrier  bo  failing  to  a  penally  of  $S0 
for  each  and  every  such  failure,  to  be  recov- 
ered by  any  consignee  aggrieved  in  any  court 
of  competent  jurisdiction:  Provided,  that, 
unless  such  consignee  recover  in  such  action 
the  full  amount  claimed,  no  penalty  shall  be 
recovered,  but  only  the  actual  amount  of  the 
loss  or  damage,  with  interest  as  aforesaid. 
Causes  of  action  for  the  recovery  of  the  pos- 
session of  the  property  shipped,  for  loss  or 
damage  thereto,  and  for  the  penalties  here- 
in provided  for  may  be  united  in  the  same 
complaint." 

It  is  established  that  the  defendant  com- 
pany had  charge  of  the  goods,  having  under- 
taken to  transport  and  deliver  same  as  com- 
mon carriers;  that,  when  delivered  to  plain- 
tiffs by  defendant,  the  package  had  been 
broken  open  and  goods  to  the  value  of  $69.75 
had  been  taken  out,  which,  with  the  propor- 
tional express  charges  of  21  cents,  caused 
damage  to  plaintiff  by  reason  of  negligent 
default  in  the  contract  of  carriage  to  the 
amount  of  $59.96;  that  formal  demand  for 
this  exact  amount  had  been  made  and  filed 
with  defendant's  agent,  and  the  company  had 
failed  and  refused  to  pay  the  same  for  more 
than  ninety  days.  According  to  the  provi- 
sions of  the  statute,  therefore,  the  penalty 
would  attach  as  a  conclusion  of  law  from  the 
verdict  and  facts  admitted,  and,  if  the  stat- 
ute is  valid,  the  recovery  by  plaintiff  must 
be  sustained.  We  have  held  at  the  present 
term,  in  the  case  of  Efland  v.  Southern  R. 
Co.  (K  C.)  59  8.  E.  355,  the  defendant's 
appeal,  that  as  a  general  rule  the  st«te  or 
government,  having  control  of  the  matter, 
had  the  right  to  establish  certain  regulations 
for  these  public-service  corporations,  and  to 
enforce  the  same  by  appropriate  penalties, 
and  that  in  the  fixing  of  snch  penalties  the 
right  of  classification  was  referred  largely 
to  the  legislative  discretion,  citing  case  of 
TuUis  V.  Lake  Erie  4  W.  R.  Co.  175  U.  S. 
348.  44  L.  ed.  192,  20  Sup.  Ct.  Rep.  136,  and 
16  L.R.A.(N.S.) 


other  authorities  referred  to  and  approved 
in  that  decision;  the  limitation  on  this  right 
of  classification  being  that  established  in  the  . 
case  of  Gulf,  C.  4  S.  F.  R.  Co.  v.  Ellis,  165 
U.  S.  161,  41  L.  ed.  667,  17  Sup.  Ct.  Rep. 
256,  as  follows:  "The  mere  fact  of  classi- 
fication is  not  sufiicient  to  relieve  a  statute 
from  the  reach  of  the  equality  clause  of  the 
14th  Amendment;  and  in  all  cases  it  must 
appear,  not  merely  that  a  classification  has 
been  made,  but  also  that  it  is  based  upon 
some  reasonable  ground/ — something  which 
bears  a  just  and  proper  relation  to  the  at- 
tempted classification,  and  is  not  a  mere 
arbitrary  selection."  The  statute  construed 
and  upheld  in  Efland's  Case,  supra,  was  § 
2642,  Revisal  1905,  imposing  a  penalty  for 
wrongfully  failing  to  return  the  amount  of 
an  overcharge;  but  the  principle  applies 
here,  and  shows  that  the  statute  now  be- 
fore us  (J  2644)  is  not  open  to  the  objec- 
tion sustained  in  Ellis's  Case,  supra,  but  is  a 
penalty  moderate  in  amount,  imposed  only 
after  giving  opportunity  for  investigation, 
does  not  attach  unless  full  recovery  is  had 
in  accordance  with  demand  made,  and,  more- 
over, is  in  reasonable  and  direct  enforcement 
of  the  duties  incumbent  upon  common  car- 
riers, and  imposed  alike  on  all  members  of 
a  given  class.  The  statute,  therefore,  is  not 
subject  to  the  criticism  that  it  denies  to  de- 
fendant the  equal  protection  of  the  law;  and 
we  do  not  understand  that  the  defendant  in- 
sists on  this  objection. 

It  is  strongly  urged,  however,  that  the 
law  is  in  violation  of  art.  1,  {  8,  of  the  Fed- 
eral Constitution,  conferring  on  Congress 
the  right  to  regulate  commerce  among  the 
several  states.  The  decisions  of  the  Supreme 
Court  of  the  United  States,  have  uniformly 
held  that,  under  this  clause  of  the  Consti- 
tution, commerce  between  the  states  shall 
be  free  and  untrammeled  by  any  regulations 
which  place  a  burden  upon  it;  and  these  de- 
cisions also  hold  that,  in  the  absence  of  in- 
hibitive  congressional  legislation,  a  state 
may  enact  and  establish  laws  and  regula- 
tions on  matters  local  in  their  nature,  which 
tend  to  enforce  the  proper  performance  of 
duties  arising  within  the  state,  and  which 
do  not  impede,  but  aid  and  facilitate,  inter- 
course and  traflic,  though  such  action  may 
incidentally  affect  interstate  commerce. 
Calvert,  Regulation  of  Commerce,  pp.  76, 
162,  159.  A  case  in  this  court  (Harrill  Bros. 
V.  Southern  R.  Co.  144  N.  C.  532,  57 
S.  E.  383)  well  illustrates  the  distinction 
between  the  two  positions,  and  the  decision 
in  that  case  is  an  apt  authority,  we  think, 
in  support  of  the  present  judgment.  In  Har- 
rill's  Case  the  consignee  demanded  his  goods 
held  by  the  carrier  at  the  point  of  destina- 
tion, tendering  the  lawful  charges  due  for  the 
shipment,  and  defendant's  agent  wrongfully 
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refused  to  deliver.  A  recovery  by  consignee 
of  a  penalty  imposed  by  a  state  statute  for 
such  wrong  was  sustained,  and  it  was  held 
as  follows:  "A  railroad  company  owes  it 
as  a  common-law  duty  to  deliver  freight  upon 
tender  of  lawful  charges  by  the  consignee, 
and,  in  the  absence  of  a  conflicting  regula- 
tion by  Congress,  Revisal  1905,  §  2633,  im- 
posing a  penalty  upon  default  of  the  rail- 
road company  therein,  is  constitutional  and 
valid,  and  is  an  aid  to,  rather  than  a  burden 
upon,  interstate  commerce."  The  same  doc- 
trine was  announced  and  upheld  in  the  case 
of  Bagg  V.  Wilmington,  C.  &  A.  R.  Co.  109  N. 
C.  279,  14  L.R^.  596,  3  Inters.  Com.  Rep. 
803,  26  Am.  St.  Rep.  669,  14  S.  E.  79,  as 
applied  to  a  penalty  imposed  on  the  carrier 
for  failure  to  start  an  interstate  shipment 
within  the  time  required  by  law.  In  that 
well-sustained  opinion  Mr.  Justice  Avery,  for 
the  court,  said:  "The  police  power  is  the 
authority  to  establish  such  rules  and  regula- 
tions for  the  conduct  of  all  persons  as  may 
be  conducive  to  the  public  interest,  and,  un- 
der our  system  of  government,  is  vested  in 
the  legislatures  of  the  several  states  of  the 
Union,  the  only  limit  to  its  exercise  being 
that  the  statute  shall  not  conflict  with  any 
provision  of  the  state  Constitution,  or  with 
the  Federal  Constitution,  or  laws  made  un- 
der its  delegated  powers.  Martin  v.  Hun- 
ter, 1  Wheat.  326,  4  L.  ed.  102;  State  v. 
Moore,  104  N.  C.  714,  17  Am.  St.  Rep.  696, 
10  S.  E.  14.^;  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  284,  21  L.  ed.  164.  So 
long  as  the  state  legislation  is  not  in  con- 
Hict  with  any  law  passed  by  Congress  in  pur- 
suance of  its  powers,  and  is  merely  intended 
and  operates  in  fact  to  aid  commerce  and 
to  expedite  instead  of  hindering  the  safe 
transportation  of  persons  or  property  from 
one  commonwealth  to  another,  it  is  not  re- 
pugnant to  the  Constitution  of  the  United 
States,  and  will  be  enforced  either  as  sup- 
plementary to  partial  Federal  statutes  relat- 
ing to  the  same  subject,  or  in  lieu  of  such 
legislation,  where  Congress  has  not  exer- 
cised its  powers  at  all.  Morgan's  L.  &  T. 
K.  &,  S.  B.  Co.  V.  Board  of  Health,  118  U. 
S.  455,  30  L.  ed.  237,  6  Sup.  Ct.  Rep.  1114; 
Train  v.  Boston  Disinfecting  Co.  144  Mass. 
523, 59  Am.  Rep.  113,  11  N.  E.  920;  Smith  ▼. 
Alabama,  124  U.  S.  466,  31  L.  ed.  508,  1 
Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Rep.  564; 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Alabama,  128 
U.  S.  96,  32  L.  ed.  352,  2  Inters.  Com.  Rep. 
238,  9  Sup.  Ct.  Rep.  28;  Welton  v.  Missouri, 
91  U.  S.  275,  23  L.  ed.  347;  Chicago  &,  N. 
W.  R.  Co.  V.  Fuller,  17  Wall.  560,  21  L.  «d. 
710.  The  power  of  Congress  over  commerce 
between  the  states  is,  as  a  general  rule,  ex- 
clusive, and  its  inaction  is  equivalent  to  a 
declaration  that  it  shall  be  free  from  any 
restraint  which  it  has  the  right  to  impose, 
15  L.R.A.(N.S.) 


except  by  such  statutes  as  are  passed  by  the 
states  for  the  purpose  of  facilitating  the 
safe  transmission  of  goods  and  carriage  of 
passengers,  and  are  not  in  conflict  with  any 
valid  Federal  legislation.  Cooley,  Const. 
Lim.  505;  Mobile  County  v.  Kimball,  102 
U.  S.  697,  26  L.  ed.  239;  Wilson  v.  Me- 
Namee,  102  U.  S.  572,  26  L.  ed.  234;  Wil- 
son V.  Black  Bird  Creek  Marsh  Co.  2  Pet. 
245,  7  L.  ed.  412;  Pound  v.  Turck,  95  U.  S. 
459,  24  L.  ed.  626|  Turner  t.  Maryland,  107 
U.  S.  38,  27  L.  ed.  370,  2  Sup.  Ct.  Rep.  44; 
Morgan's  L.  ft  T.  K.  &  S.  B.  Co.  t.  Board 
of  Health,  supra."  A  like  decision  has  been 
made  nn  a  statute  similar  to  the  one  we  are 
now  considering  in  our  neighboring  state  of 
South  Carolina, — Porter  t.  Charleston  &  8. 
R.  Co.  63  S.  C.  169,  90  Am.  St.  Rep.  670, 
41  S.  E.  108, — ^where  it  was  held  as  follows: 
The  act  ( 22  Stat,  at  Law,  p.  443 )  providing 
a  penalty  on  common  carriers  for  failure  to 
pay,  or  to  refuse  to  pay,  damages,  etc.,  to 
freight  within  sixty  days,  does  not  conflict 
with  tnose  sections  of  the  state  and  Federal 
Constitutions  providing  for  the  equal  pro- 
tection of  the  laws  to  all,  nor  with  the  in- 
terstate commerce  clause  of  the  Federal  Con- 
stitution, or  acts  of  Congress  relating  there- 
to." These  opinions  are  in  accordance  with 
the  principle  established  by  numerous  and 
well-considered  decisions  of  the  United  States 
Supreme  Court,  which  are  alone  authori- 
tative on  snch  questions.  Mobile  County  ▼. 
Kimball,  102  U.  S.  691,  26  L.  ed.  238;  Smith 
▼.  AUbama,  124  U.  S.  465-476,  31  L.  ed. 
508-511,  8  Sup.  Ct.  Rep.  564;  Western  U. 
Telc^.  Co.  T.  James,  162  U.  S.  650,  40  L.  ed. 
1105,  16  Sup.  Ct.  Rep.  934;  Bennington  v. 
Geo^ia,  163  U.  S.  299,  41  L.  ed.  166,  16 
Sup.  Ct.  Rep.  1086;  Cnicago  M.  &  St.  P.  R. 
Co.  V.  Solan,  169  U.  S.  133-137,  42  L.  ed. 
688-692,  18  Sup.  Ct.  Rep.  289;  Seaboard  Air 
Line  R.  Co.  v.  Florida,  203  U.  S.  261,  61 
L.  ed.  175,  27  Sup.  Ct.  Rep.  109.  In  Smith 
V.  Alabama,  supra,  Mr.  Justice  Matthews, 
for  the  court,  said:  "It  is  among  these  laws 
of  the  states,  therefore,  that  we  find  pro- 
visions concerning  the  rights  and  duties  of 
the  common  carriers  of  persons  an('.  mer- 
chandise, whether  by  land  or  by  water,  and 
the  means  authorized  by  which  injuries  re- 
sulting from  the  failure  properly  to  perform 
their  obligations  may  be  either  prevented  or 
redressed.  A  carrier  exercising  his  calling 
within  a  particular  state,  although  engaged 
in  the  business  of  interstate  commerce,  is 
answerable  according  to  the  laws  of  the  state 
for  acts  of  nonfeasance  or  misfeasance  com- 
mitted within  its  limits.  If  he  fail  to  deliv- 
er goods  to  the  proper  consignee  at  the  right 
time  or  place,  he  is  liable  in  an  action  for 
damages  under  the  laws  of  the  state  in  its 
courts;  or,  if  by  negligence  in  transporta- 
tion he  inflicts  injury  upon  the  person  of  a 
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passenger  brought  from  another  state,  a 
right  of  action  for  the  consequent  damage 
is  given  by  the  local  law.  In  neither  case 
would  it  be  a  defense  that  the  law  giving  the 
right  to  redress  was  void  as  being  an  uncon- 
stitutional regulation  of  commerce  by  the 
state.  This,  indeed,  was  the  very  point  de- 
cided in  Sherlock  v.  Ailing,  93  U.  S.  99,  102, 
23  L.  ed.  819,  820  above  cited."  In  Chicago, 
M.  &  St.  P.  R.  Co.  v.  Solan,  supra,  Mr.  Jus- 
tice Gray,  for  the  court,  said:  "A  carrier 
«cercising  his  calling  within  a  particular 
state,  although  engaged  in  the  business  of 
interstate  commerce,  is  answerable,  accord- 
ing to  the  law  of  the  state,  for  acts  of  non- 
feasance or  of  misfeasance  committed  within 
its  limits.  If  he  fails  to  deliver  goods>  to  the 
proper  consignee  at  the  right  time  and  place, 
or  if  by  negligence  in  transportation  he  in- 
flicts injury  upon  the  person  of  a  passenger 
brought  from  another  state,  the  right  of  ac- 
tion for  the  consequent  damage  is  given  by 
the  local  law.  It  is  equally  within  the  pow- 
er of  the  state  to  prescribe  the  safeguards 
and  precautions  foreseen  to  be  necessary  and 
proper  to  prevent  by  anticipation  those 
wrongs  and  injuries  which,  after  they  have 
been  inflicted,  the  state  has  the  power  to  re- 
dress and  to  punish.  The  rules  prescribed 
for  the  construction  of  railroads,  and  for 
their  management  and  operation,  designed 
to  protect  persons  and  property  otherwise 
endangered  by  their  use,  are  strictly  within 
the  scope  of  the  local  law.  They  are  not  in 
themselves  regulations  of  interstate  emn- 
tnerce.  although  they  control,  in  some  de- 
gree, the  conduct  and  the  liability  of  those 
engaged  in  such  commerce.  So  long  as  Con- 
gress has  not  legislated  upon  the  particular 
subject,  they  are  rather  to  be  regarded  as 
legislation  in  aid  of  such  commerce,  and  as 
a  rightful  exercise  of  the  police  power  of  the 
state  to  regulate  the  relative  rights  and 
duties  of  all  persons  and  corporations  within 
its  limits." 

The  case  before  us  comes  clearly  within 
the  principle  of  these  decisions.  The  penalty 
is  imposed,  not  directly  upon  interstate  com- 
merce itself,  or  during  the  transportation  of 
the  goods,  but  it  arose  by  reason  of  default 
on  the  carrier's  part  after  the  transportation 
had  terminated,  and  is  in  enforcement  of  the 
duty  incumbent  upon  it  by  the  law  to  ad- 
just and  pay  for  damages  arising  by  reason 
of  its  negligent  default.  The  penalty  is  in 
no  sense  a  burden  on  intercourse  and  traffic 
between  the  states,  but  it  is  in  aid  of  such 
traffic,  and,  in  the  absence  of  congressional 
legislation  to  the  contrary,  is  a  proper  sub- 
ject of  state  regulation.  We  were  referred 
bv  counsel  to  cases  of  Central  R.  Co.  v.  Mur- 
phey.  106  U.  S.  195.  49  h.  ed.  444.  26  Sup. 
Ct.  Rep.  218:  Houston  A  T.  C.  R.  Co.  v. 
Mayes,  201  U.  S.  321,  50  L.  ed.  772,  26  Sup.  | 
15  L.R.A.(N.S.) 


Ct.  Rep.  491,  and  McNeill  v.  Southern  R.  Co. 
202  U.  S.  543,  60  L.  ed.  1142,  26  Sup.  Ct 
Rep.  722;  but  we  do  not  think  that  these 
decisions  are  in  conflict  with  the  views  we 
have  held  to  be  controlling  in  the  case  be- 
fore us.  As  we  understand  them,  they  all 
proceed  upon  the  idea,  not  that  the  regula- 
tions in  question  were  void  because  they 
affected  in  some  way  interstate  commerce, 
but  because  they  interfered  directly  with  in- 
tercourse and  traffic  between  the  states,  and 
were  of  a  character  that  imposed  an  un- 
doubted and  distinct  burden  upon  them.  A 
careful  perusal  of  either  of  these  cases  will 
show  this  to  be  the  correct  deduction  from 
the  decisions.  Thus,  Mr.  Justice  Brown  in 
Mayes  Case,  supra  (page  328  of  201  U.  S.), 
says:  "The  exact  limit  of  lawful  legisla- 
tion upon  this  subject  cannot  in  the  nature 
of  things  be  defined.  It  can  only  be  illus- 
trated from  decided  cases  by  applying  the 
principles  therein  enunciated,  determining 
from  these  whether  in  the  particular  case 
the  rule  be  reasonable  or  otherwise.  That 
states  may  not  burden  instruments  of  inter- 
state commerce,  whether  railways  or  tele- 
graphs, by  taxation,  by  forbidding  the  in- 
troduction into  the  state  of  articles  of  com- 
merce generally  recognized  as  lawful,  or  by 
prohibiting  their  sale  after  introduction,  has 
been  so  frequently  settled  that  a  citation  of 
authorities  ia  unnecessary.  Upon  the  other 
hand,  the  validity  of  local  laws  designed  to 
protect  passengers  or  employees  or  persons 
crossing  the  railroad  tracks,  as  well  as  other 
regulations  intended  for  the  public  good,  are 
generally  recognized."  And,  on  page  329  of 
201  U.  S.:  "While  there  is  much  to  be  said 
in  favor  of  laws  compelling  railroads  to  fur- 
nish adequate  facilities  for  the  transporta- 
tion of  both  freight  and  passengers,  and  to 
regulate  the  general  subject  of  speed,  length, 
and  frequency  of  stops,  for  the  heating, 
lighting,  and  ventilation  of  passenger  cars, 
the  furnishing  of  food  and  water  to  cattle 
and  other  live  stock,  we  think  an  absolute 
requirement  that  a  railroad  shall  furnish  a 
certain  number  of  cars  at  a  specified  day, 
regardless  of  every  other  consideration  ex- 
cept strikes  and  other  public  calamities, 
transcends  the  police  power  of  the  state,  and 
amounts  to  a  burden  upon  interstate  com- 
merce. It  makes  no  exception  in  cases  of 
a  sudden  congestion  of  traffic,  an  actual  in- 
ability to  furnish  cars  by  reason  of  their 
temporary  and  unavoidable  detention  in  oth- 
er states,  or  in  other  places  within  the  same 
state.  It  makes  no  allowance  for  interfer- 
ence of  traffic  occasioned  by  wrecks  or  other 
accidents  upon  the  same  or  other  roads,  in- 
volving a  detention  of  traffic,  the  breaking 
of  bridges,  accidental  fires,  washouts  or  oth- 
er unavoidable  consequences  of  heavy  weath- 
ed."    And  on  page  330  of  201  U.  S.:     "Al- 
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thougli  the  statute  in  question  may  have 
been  dictated  by  a  due  regard  for  the  public 
interest  of  the  cattle  raisers  of  the  state,  and 
may  have  been  intended  merely  to  secure 
promptness  on  the  part  of  the  railroad  com- 
panies in  providing  facilities  for  speedy 
transportation,  we  think  that  in  its  practical 
operation  it  is  likely  to  work  a  great  injus- 
tice to  the  roads,  and  to  impose  heavy  pen- 
alties for  trivial,  unintentional,  and  acci- 
dental violations  of  its  provisions,  when  no 
damages  could  actually  have  resulted  to  the 
shippers."  And,  again,  on  page  331:  "While 
railroad  companies  may  be  bound  to  furnish 
sufficient  cars  for  their  usual  and  ordinary 
traffic,  cases  will  inevitably  arise  where,  by 
reason  of  an  unexpected  turn  in  the  market, 
a  great  public  gathering,  or  an  unforeseen 
rush  of  travel,  a  pressure  upon  the  road  for 
transportation  facilities  may  arise,  which 
good  management  and  a  desire  to  fulfil  all 
its  legal  requirements  cannot  provide  for, 
and  against  which  the  statute  in  question 
makes  no  allowance. '  Although  it  may  be  ad- 
mitted that  the  statute  is  not  far  from  the 
line  of  proper  police  regulation,  we  think 
that  sufficient  allowance  is  not  made  for  the 
practical  difficulties  in  the  administration  of 
the  law,  and  that,  as  applied  to  interstate 
commerce,  it  transcends  the  legitimate  pow- 
ers of  the  legislature."  These  citations  we 
think  give  clear  indication  that  we  have  cor- 
rectly interpreted  the  opinion,  and  that  the 
decision  in  no  way  conflicts  with  the  dispo- 
sition we  have  made  of  the  present  case. 

We  find  no  error  in  the  record  to  the  de- 
fendant's prejudice,  and  the  judgment  be- 
low is  affirmed. 

No  error. 


TENNESSEE   SUPREME   COURT. 
PETER  TURNER,  Plfif.  in  Err., 

V. 

STATE  OP  TENNESSEE. 
(—  Tenn.  — ,  108  S.  W.  1139.) 

Homicide  —  snicide  compact. 

1.  The  grade  of  a  homicide  as  first-de- 
gree murder  is  not  changed  by  the  fact  that 
it  was  committed  in  pursuance  of  a  joint 
agreement  for  the  simultaneous  death  of 
both  parties. 

Same  —  malice. 

2.  Hatred,  ill-will,  or  malevolence  on  the 
part  of  the  accused  towards  deceased  is  not 
a  necessary  ingredient  of  the  malice  neces- 
sary to  constitute  murder  in  the  first  degree. 
Same  — •  motive  —  Insanity. 

3.  Insanity  of  a  murderer  cannot  be  pred- 
icated merely  on  the  atrocity  of  the  crime 
and  the  fact  that  it  was  inspired  by  a  sen- 
timental motive. 

(April  7,  1908.) 
15  LJl.A.(N.S.) 


ERROR  to  the  Criminal  Court  for  Knox 
County  to  review  a  judgment  convicting 
defendant  of  murder.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Frank  Sanders  and  3.  Arthnr 
Atchley  for  plaintiff  in  error. 

Mr.  Charles  T.  Cates,  Jr.,  for  defend- 
ant in  error. 

HcAIister,  J.,  delivered  the  opinion  of 
the  court: 
The  prisoner  was  convicted  of  the  crime  of 

Case  Note.  —  Effect  of  deeeaaed'a  con- 
tent upon  degree  of  Homicide  com- 
mitted  by  defendant. 

This  note  is  confined  strictly  to  the  class 
of  cases  where  it  was. the  intention  of  the 
deceased  and  defendant  that  the  defendant's 
act  should  cause  death.  As  to  "inciting  or 
abetting  suicide,"  see  note  to  Burnett  t. 
People,  66  L.R.A.  304.  A  search  has  dis- 
closed but  a  single  case  where  death  '  re- 
sulted directly  from  the  act  of  the  defend- 
ant as  in  TuBNEB  v.  State. 

In  Blackburn  v.  State,  23  Ohio  St.  146, 
the  defendant  and  the  deceased  mutually 
agreed  to  commit  suicide.  The  defendant 
mixed  strychnine  with  wine,  and,  in  pursu- 
ance of  the  agreement,  deceased  drank  the 
mi.xture.  There  was  some  evidence  tending 
to  show  that  defendant,  by  threats,  forced 
the  woman  to  take  the  poison.  It  was  held 
that  the  law  does  not  require  that  a  homi- 
cide shall  be  committed  against  the  will  of 
the  person  killed;  that,  if  a  man  kill  an- 
other with  his  consent,  or  by  his  desire, 
he  is  as  guilty  as  if  he  had  killed  him 
against  his  will.  The  court  said:  "The 
fact  that  the  guilty  party  intends,  also,  to 
take  his  own  life,  and  that  the  administra- 
tion of  the  poison  is  in  pursuance  of  ao 
agreement  that  both  will  commit  suicide, 
does  not,  in  a  legal  sense,  vary  the  case. 
If  the  prisoner  furnished  the  poison  to  the 
deceased  for  the  purpose  and  with  the  in- 
tent that  she  should,  with  it,  commit  sui- 
cide, and  she  accordingly  took  and  used  it 
for  that  purpose;  or.  if  he  did  not  furnish 
the  poison,  but  was  present  at  the  taking 
thereof  by  the  deceased,  participating,  by 
persuasion,  force,  threats,  or  otherwise,  in 
the  taking  thereof,  or  the  introduction  of  it 
into  her  stomach  or  body, — then  in  either 
of  the  cases  supposed,  he  administered  the 
poison  to  her,  within  the  meaning  of  the 
statute." 

In  all  the  cases  where  suicide  was  com- 
mitted in  pursuance  of  a  joint  agreement  of 
both  parties,  and  where  the  survivor  wa« 
present  when  the  act  was  committed  which 
caused  death,  he  has  been  held  to  be  guilty 
of  murder  whether  his  act  was  the  direct 
cause  of  the  death  or  not. 

That  consent  of  the  deceased  is  no  bar  to 
the  prosecution  for  homicide,  is  a  genera! 
axiom  that  is  acknowledged  by  all  schools  of 
jurisprudence,  and  rests  on  tlie  ma.tim.  .Au.t 
puhlieum  privatorum  voluntate  mutari  tie- 
quit.    Wharton,  Homicide,  20. 
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murder  in  the  first  d^^ree  for  the  unlawful 
killing  of  one  Minnie  Scott,  and  was  sen- 
tenced to  hang.  The  killing  occurred  in 
East  Knozville,  at  the  corner  of  Lithgow 
street  and  Church  avenue,  about  7  o'clock 
in  the  evening  of  March  15,  1907.  The  de- 
ceased was  the  wife  of  one  W.  B.  Scott. 
The  plaintifiF  in  error  was  unmarried.  The 
parties  are  all  negroes.  At  the  time  and 
place  stated  persons  living  in  that  vicinity 
were  attracted  by  the  discharge  of  a  pistol 
three  or  four  times  in  rapid  succession.  An 
examination  revealed  the  dead  body  of  the 
woman,  Minnie  Scott,  with  three  pistol 
wounds  on  her  person, — one  in  the  mouth, 
one  in  her  breast,  and  the  third  wound  in  her 
abdomen.  Shortly  after  the  discovery  of  the 
dead  body  of  the  woman,  the  prisoner,  Peter 
Turner,  appealed  at  his  boarding  house  some- 
where in  that  vicinity  and  stated  to  Charles 
Cheatham,  colored,  that  he  had  killed  Minnie 
Soott.  He  stated  that  he  and  Minnie  Scott 
had  been  lovers,  and  for  several  months  past 
had  agreed  to  die  together;  that  he  was  to 
kill  Minnie,  and  then  kill  himself.  He  said 
he  had  met  her  that  night  at  the  corner  of 
Lithgow  street  and  Church  avenue,  when 
he  shot  her.  He  stated  that  he  first  shot  her 
through  the  mouth,  and  that  she  said,  "Shoot 
me  again,  here"  (holding  her  hand  to  her 
abdomen),  whereupon  he  shot  her  again, 
when  she  said,  "Shoot  me  again,  here"  pla- 
cing her  hand  on  her  breast) ,  when  he  shot 
her  a  third  time,  and  she  sank  down  on  the 
ground.  l>efendant  further  stated  that  he 
knew  people  would  be  attracted  by  the  shoot- 
ing and  find  him  there,  and  so  he  ran  away, 
coming  to  his  room  from  the  place  of  the 
shooting. 

To  another  witness,  Fat  Campbell,  witness 
stated  that  he  had  shot  Minnie  Scott;  that 
they  had  been  sweethearts  for  a  long  time, 
and,  several  months  ago,  agreed  that  they 
would  die  together.  He  stated  that  after  he 
killed  Minnie  he  was  about  to  break  and 
reload  his  pistol  for  the  purpose  of  shooting 
himself;  that  his  heart  failed  him,  and  he 
could  not  shoot  himself,  and,  seeing  a  white 
woman  coming  down  the  street,  he  ran  away. 
Defendant  also  stated  to  this  witness  that  at 
the  time  of  the  killing  he  was  drinking,  and 
would  not  have  shot  the  woman  had  he  not 
been  overbalanced  with  whisky. 

At  a  subsequent  time  the  prisoner,  in  a 
conversation  with  Sherifif  Reeder,  stated  that 
he  shot  the  woman  three  times  and  that  she 
fell  to  the  ground,  and  when  he  came  to  shoot 
himself  his  heart  failed  him  and  he  could  not 
do  it.  On  another  occasion  he  stated  to 
Sheriff  Reeder  that  for  a  long  time  he  and 
Minnie  Scott  had  had  an  understanding  that 
they  would  die  together, — ^kill  each  other, — 
and  that  on  the  night  in  question  they  had 
met  for  the  purpose  of  carrying  oat  that 
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agreement,  when  he  had  killed  Minnie,  shoot- 
ing her  three  times,  and  then  undertook  to 
kill  himself,  but  that  his  pistol  snapped,  and 
that  is  the  reason  he  did  not  shoot  himself. 

While  in  jail  the  prisoner  was  searched  by 
the  sheriff,  who  found  on  his  person  some 
match  heads  broken  up  and  a  few  dead  spi- 
ders, all  wrapped  up  together,  indicating 
further  preparation  to  take  his  life. 

It  does  not  appear  that  there  had  been  any 
inimical  feelings  between  the  prisoner  and 
the  deceased;  nor  is  any  motive  shown  for 
the  killing,  unless  it  was  in  pursuance  of 
a  compact  entered  into  between  the  parties 
by  which  they  had  resolved  on  mutual  self- 
destruction.  It  does  appear  from  the  testi- 
mony of  a  negress  named  Hall  that,  about 
six  months  before  the  killing,  the  deceased 
and  the  prisoner  were  at  her  house  and  were 
left  alone  in  the  kitchen.  While  in  the 
kitchen  a  pistol  was  fired,  and  the  Scott  wom- 
an was  shot  in  the  face.  There  was  no 
eyewitness  to  this  shooting,  and,  while  some 
suspicion  attached  to  the  prisoner,  he  was 
not  charged  by  the  woman  with  the  commis- 
sion of  it,  nor  was  he  ever  prosecuted  or  ar- 
rested on  that  charge.  The  prisoner,  in  a 
written  confession  of  the  crime,  claimed  that 
the  woman  fired  the  shot  herself  with  a  pis- 
tol that  she  had  on  her  person,  and  that  he 
at  the  time  tried  to  dissuade  her  from  the 
act  and  prevent  it,  but  that  in  struggling  for 
the  pistol  she  succeeded  in  pulling  the  trig- 
ger, and  the  pistol  was  discharged,  inflicting 
the  wound  in  her  face. 

The  record  reveals  that,  very  soon  after 
the  shooting,  the  prisoner  went  to  Middles- 
boro,  where  he  remained  about  a  week  and 
returned  to  Knoxville,  when  he  was  arrested. 
When  approached  by  the  officer  he  denied 
bis  identity  and  assumed  a  fictitious  name; 
but  the  officer  reminded  him  that  he  had 
known  him  for  a  long  time,  whereupon  the 
prisoner  admitted  that  he  was  Peter  Turner. 
It  appears  from  the  testimony  of  the  officer 
that  when  he  arrested  the  prisoner  he  found 
on  his  person,  among  other  things,  what  pur- 
ported to  be  a  history  of  the  prisoner's  rela- 
tions with  the  woman,  Minnie  Scott,  together 
with  a  complete  confession  of  the  killing. 
This  is  quite  a  lengthy  document,  and  is 
shown  to  have  been  written  by  the  prisoner. 
The  substance  of  this  confession  is  that  he 
had  known  the  deceased  for  about  four  years, 
knd  that  he  was  accustomed  to  see  her  al- 
most daily ;  that  he  was  very  much  attached 
to  her,  and  she  to  him;  that,  during  the  four 
years  of  their  acquaintance,  there  had  been 
no  trouble  between  them.  He  states  that,  on 
March  13th,  two  days  prior  to  the  killing, 
they  went  together  to  a  certain  room  for  the 
purpose  of  carrying  into  execution  their  mu- 
tual agreement  for  self-destruction,  but  that 
hia  nerv«  failed  him.     He  claims  in  this 
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statement  that  he  would  not  have  carried  it 
into  execution  on  the  Friday  night  if  he  had 
not  been  overbalanced  with  whislcy,  and,  in 
this  connection  he  stated  that  the  woman  at 
the  time  was  also  under  the  influence  of 
whisky.  The  purport  of  the  letter  is  that 
things  had  come  to  such  a  crisis  that  tney 
could  not  continue  their  intimacy  without 
the  knowledge  of  the  woman's  husband,  and 
that  the  woman  had  expressed  a  preference 
for  death  rather  than  to  live  without  him, 
and  that  he  had  expressed  to  her  the  same 
sentiment.  He  further  states  that  the  wom- 
an had  repeatedly  begged  him  to  kill  her, 
and  on  one  occasion  said  to  him:  "Jack, 
you  have  lied  to  me  so  much,  until  I  hate  to 
make  you  lie  any  more,"  referring  to  his 
failure  to  carry  his  promise  to  kill  her  into 
execution. 

The  prisoner  then  gives  this  account  of  the 
shooting  of  the  woman  at  the  house  of  the 
negress  Hall  about  six  months  before  the 
killing:  "When  we  met  there  she  seemed  to 
still  be  worried,  so  I  pulled  her  down  on  my 
lap  and  talked  with  her  a  while,  and  she 
wanted  some  beer,  so  I  goes  and  gets  some 
beer  and  whisky,  and  Mrs.  Jenkins  and  her 
mother  hope  to  drink  it,  and  then  they  went 
out  on  the  porch,  and  Minnie  gets  up  and 
shuts  both  kitchen  doors,  comes  back  and 
sat  down  side  me,  and  we  talked  on  a  while, 
and  Anally  she  put  one  arm  around  my  neck 
and  kissed  me  three  or  four  times,  and  said, 
'Jack,  I  have  a  good  mind  to  blow  your 
brains  out  and  kill  myself.'  I  1aii«hed 
and  said,  'If  I  was  you,  I  wouldn't 
spill  my  good  mind.'  I  didn't  think 
of  her  having  any  gun,  so  she  begin 
to  cry,  and  said,  'Now.  I  mean  that,' 
and  I  said  'I  know  you  do,'  and  she  then 
taken  a  little  gun  from  her  bosom,  and  I 
grabbed  her,  and  taken  it,  and  we  sat  down 
and  talked  a  while,  and  she  taken  hold  of 
my  hand  and  placed  the  barrel  of  that  gun 
in  her  left  ear  and  said  to  me,  'Now  pull  the 
tripper,'  and  I  said,  'Quit  your  foolishness.' 
She  said,  'I  am  not  fooling.'  So  she  put  her 
finger  on  mine  and  tried  to  press  on  the  trig- 
ger; but  I  managed  to  hold  her  hand  and 
move  the  gun  from  her  ear,  but  in  so  doing 
the  gun  went  off,  and  thus  it  was  that  she 
got  shot." 

The  prisoner  then  relates  that  he  was  not 
charged  with  the  assault  on  the  woman,  and 
remained  about  Knoxville  until  Christmas, 
when  he  went  to  Etowah,  where  he  remained 
until  February  3d,  when,  in  response  to  a 
letter  from  deceased,  he  returned  to  Knox- 
ville and  resumed  his  relations  with  her,  see- 
ing her  every  day  for  about  a  month.  He 
relates  that  on  the  night  of  the  killing,  when 
she  was  urging  him  forward  to  the  commis- 
sion of  the  act,  he  advised  her  to  go  home, 
but  she  said:  "If  I  ever  go  in  that  home, 
again,  I'll  be  carried  in.  I  mean  to  get  out 
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of  my  worry  this  night,  if  I  have  to  walk 
down  to  the  bridge  and  jump  off  in  the  riv- 
er." She  then  requested  him  to  wait  until 
she  could  go  down  to  her  cousin's,  l^aura 
Campbell's,  for  a  brief  visit.  I  said,  "What 
for?"  she  said,  "Because  I  told  WiU"  (her 
husband)  "I  was  going  there,  and  I  want 
the  last  words  I  told  him  to  be  true."  She 
remained  at  Laura  Campbell's  about  ten 
minutes  and  then  returned  to  the  corner  o( 
Lithgow  and  Church  streets,  where  the  trag- 
edy was  enacted.  The  following  is  the  pris- 
oner's statement  of  it :  "She  came  back  . 
.  .  and  put  her  arm  around  my  neck,  and 
said :  'Now,  dear,  I  am  ready  to  leave  this 
troublesome  world  with  you,  and  do  it  before 
someone  comes  by  that  knows  me.  I  don't 
care  after  I  am  dead.'  So  I  placed  the  gun 
to  her  head  and  fired,  and  she  slapped  her 
hand  on  her  stomach  and  said,  'Right  here,' 
and  I  put  the  g^un  there  and  fired,  her  arm 
still  around  my  neck  and  mine  around  her 
waist;  but  when  I  fired  that  time  she  hol- 
lowed and  said,  'Once  more,  and  I'll  be  dead.' 
So  I  turned  her  aloose  and  put  the  gun  to 
my  own  head,  and  it  failed  to  go  off  and  I 
couldn't  go  on  with  her.  But  I  am  going  to 
her  just  as  willing  as  she  was;  for,  as  she 
is  dead,  I  don't  want  to  live." 

The  officer  who  made  the  arrest  stated  that 
the  prisoner  had  in  his  possession  a  written 
statement  of  Minnie  Scott,  the  deceased,  giv- 
ing a  complete  history  of  her  relations  with 
Peter  Turner  and  their  plans  to  die  together. 
This  statement  was  given  to  a  detective,  Si- 
mon F.  Nichols,  who  it  appears  was  in  Chat- 
tanooga at  the  time  of  the  trial  and  was  not 
examined  as  a  witness,  nor  was  the  state- 
ment of  the  deceased  woman  in  evidence. 

A  survey  of  this  testimony  leaves  no  doubt 
in  the  minds  of  the  court  that  this  was  a 
wilful,  deliberate,  and  premeditated  killing, 
and  that  plaintiff  in  error  is  guilty  of  mur- 
der in  the  first  degree.  The  fact  that  the 
woman  consented  and  the  crime  was  in  exe- 
cution of  a  joint  agreement  would  not  re- 
move the  case  from  this  grade  of  felonious 
homicide,  since  the  crime  embraced  all  the 
elements  of  malice,  deliberation,  and  pre- 
meditation necessary  to  constitute  murder 
in  the  first  degree. 

Murder  is  no  less  murder  because  the  hom- 
icide is  committed  at  the  desire  of  the  vic- 
tim. He  who  kills  another  upon  his  desire 
or  command  is,  in  the  judgment  of  the  law, 
as  much  a  murderer  as  if  he  had  done  it 
merely  of  his  own  head.  1  Hawk.  P.  C. 
chap.  27,  {  6;  1  Russell,  Crimea,  670,  citing 
Sawyer's  Case  (1815)  Old  Bailey  51S..  all 
cited  in  8  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
294,  text,  and  note  5. 

Mr.  Wharton,  in  his  work  on  Homicide. 
3d  ed.  (  64,  states  the  rule  thus:  "The 
law  does  not  require  that  a  homicide  shall 
be  committed  against  the  will  of  the  peraon 
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killed.  If  a  man  kills  another  with  his  con- 
sent, or  by  his  desire,  he  is  as  guilty  as  if  he 
had  killed  him  against  his  will.  .  .  . 
And  the  act  of  a  woman  in  taking  and  swal- 
lowing poison  in  the  presence  and  by  the 
direction  of  a  man  renders  his  the  act  of  ad- 
ministering it,  constituting  it  murder  in  the 
first  degree,  where  death  results." 

It  may  be  said,  however,  there  is  an  ab- 
sence of  express  malice,  a  necessary  ingre- 
dient of  the  crime  of  murder  in  the  first  de- 
gree, since  it  is  not  shown  there  was  hatred, 
or  ill-will,  or  malevolence  on  the  part  of  the 
prisoner  toward  the  deceased. 

Mr.  Wharton,  in  his  work  on  Homicide,  3d 
ed.  f  116,  says:  "The  terms  'express  mal- 
ice,' or  'express  malice  aforethought,'  used  in 
statutory  provisions  as  a  necessary  ingre- 
dient of  murder  in  the  first  degree,  not  having 
been  defined  by  statute,  have  been  given  the 
common-law  definition:  'When  one  with  a 
sedate  and  deliberate  mind  and  formed  de- 
sign doth  kill  another,  which  formed  design 
is  evidenced  by  external  circumstances  dis- 
covering the  inward  intention,  as  lying  in 
wait,  antecedent  menaces,  former  grudges, 
and  concerted  schemes  to  do  him  some  bod- 
ily harm;'  and  a  sedate  and  deliberate  mind 
implies  a  mental  condition  sufficiently  com- 
posed to  admit  of  reflection  upon  the  design, 
and  to  comprehend  the  nature  and  probable 
consequences  of  the  designed  act.  And  to 
warrant  a  verdict  of  murder  in  the  first  de- 
gree under  such  provisions  the  killing  must 
have  been  the  consummation  of  a  previously 
formed  design  to  take  the  life  of  the  de- 
ceased, and  the  design  to  kill  must  have  been 
formed  deliberately  and  with  a  sedate  mind. 
An  actual  and  deliberate  intention  to  take 
the  life  of  another,  or  to  do  him  some  great 
bodily  harm  from  which  death  might  prob- 
ably result,  constitutes  express  malice.  The 
statutory  terra  means  express  malice  afore- 
thought as  it  existed  at  common  law,  as  dis- 
tinguished from  implied  malice.  It  necessa- 
rily renders  any  murder  of  the  first  degree; 
and  it  may  be  inferred  from  the  circum- 
stances attending  the  act  of  killing,  and  is 
proved  by  circumstances  evidencing  a  sedate, 
deliberate  purpose  and  formed  design  to  kill 
another." 

The  same  author,  at  (  135,  says:  "And 
where  a  homicide  was  committed,  and  there 
was  a  deliberate  and  premeditated  intent 
to  do  the  act,  and  no  circumstances  of  excuse, 
justification,  or  extenuation  recognized  b,v 
law,  it  is  murder  in  the  first  degree." 

It  thus  appears  that  it  is  not  necessary 
that  express  malice,  in  the  sense  of  hatred 
or  malevolence  toward  the  deceased,  should 
be  shown  in  order  to  support  a  verdict  of 
murder  in  the  first  degree.  This  may  be 
illustrated  by  the  case  of  Warren  v.  State, 
4  Coldw.  130.  In  that  case  it  appeared  that 
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Rainey  Warren  (a  free  person  of  color)  was 
convicted  of  murder  in  the  second  degree  for 
drowning  a  child  under  three  years  old,  the 
son  of  her  former  owner.  The  evidence  on 
the  trial  tended  to  show  that  the  crime  was 
actuated  by  a  motive  of  revenge  against  the 
mother  of  the  child.  The  circuit  judge  in- 
structed the  jury:  "The  defendant  cannot 
be  found  guilty  of  murder  in  the  first  degree 
under  the  proof.  The  deceased  was  a  child, 
— a  mere  infant  under  three  years  old, — and 
to  make  out  the  crime  of  murder  in  the  first 
degree  there  must  be  a  premeditated,  ma- 
licious, and  deliberate  killing,  and  the  ma- 
lice must  exist  in  the  mind  of  the  person 
against  the  deceased.  Now,  malice  in  this 
case  is  absent.  The  prisoner,  if  she  did  the 
killing,  had  she  malice  against  this  little 
harmless  child?  If  she  had  malice,  was  it 
not  against  the  mother  of  the  deceased  or 
some  other  person?  This,  then,  was  not 
murder  in  the  first  degree." 

This  charge  was  erroneous.  Said  this 
court:  "Malice,  it  is  true,  as  stated  by  the 
court,  is  an  essential  element  in  the  crime 
of  murder,  either  at  common  law  or  by  the 
statute;  but  it  does  not  necessarily  follow 
that  it  should  always  exist  towards  the  per- 
son slain.  It  may  be  express  or  implied. 
Express  malice  is  where  one  with  a  sedate 
and  deliberate  mind  and  formed  design  kills 
another;  which  formed  design  is  evidenced 
by  external  circumstances  discovering  the 
inward  intention,  as  lying  in  wait,  anteced- 
ent menaces;  former  grudges,  and  concerted 
schemes  to  do  him  some  bodily  harm." 
Wharton,  Crim.  Law,  p.  360. 

In  the  leading  case  of  Dale  v.  State,  10 
Yerg.  551,  Judge  Green,  in  defining  the  con- 
stituent elements  of  murder  in  the  first  de- 
gree, said:  "When  the  act  of  killing  is  not 
done  in  the  commission  or  attempt  to  commit 
some  felony,  nor  by  poison  or  lying  in  wait, 
in  order  that  it  be  murder  in  the  first  degree, 
the  killing  must  be  done  wilfully, — that  is, 
of  purpose,  with  intent  that  the  act  by  which 
the  life  of  a  party  is  taken  should  have  that 
effect;  deliberately, — that  is,  with  cool  pur- 
pose; maliciously, — that  is,  with  malice 
aforethought;  and  with  premeditation, — 
that  is,  a  design  must  be  formed  to  kill  be- 
fore the  act  by  which  the  death  is  produced 
is  perfonned.  In  other  words,  'proof  must  be 
adduced  to  satisfy  the  mind  that  the  death 
uf  the  party  slain  was  the  ultimate  result 
which  the  concurring  will,  deliberation,  and 
premeditation  of  the  party  accused  sought.' " 

In  iSwan  v.  State,  4  Humph.  136,  Reese,  J., 
said:  "The  characteristic  quality  of  .  .  . 
[murder  in  the  first  degree]  and  that  which 
distinguishes  it  from  murder  in  the  second 
degree  or  any  other  homicide,  is  the  exist- 
ence of  a  settled  purpose  and  fixed  design 
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on  the  part  of  the  assailant  that  the  act  of 
assault  should  result  in  the  death  of  the 
party  assaulted;  that  death  being  the  end 
aimed  at,  the  object  sought  for  and  wished." 

"Proof  must  be  adduced  to  satisfy  the 
mind  that  the  death  of  the  party  slain  was 
the  ultimate  result  which  the  concurring 
will,  deliberation,  and  premeditation  of  the 
party  accused  sought."  Bratton  t.  State, 
10  Humph.  108,  Citing  Com.  t.  Jones,  1 
Leigh,  61. 

In  Lewis  t.  State,  3  Head,  148,  it  is  aaid : 
"The  distinctive  characteristic  of  murder  iu 
the  first  degree  is  premeditation.  This  ele- 
ment is  superadded  by  the  statute  to  the 
common-law  definition  of  murder.  Premedi- 
tation involves  a  previously  formed  design 
or  actual  intention  to  kill.  But  such  design 
or  intention  may  be  conceived  and  deliberate- 
ly formed  in  an  instant." 

When  these  principles  of  law  are  applied 
to  the  facts  of  this  case,  every  element  to 
constitute  murder  in  the  first  degree  dis- 
tinctly appears,  and  the  verdict  of  the  jury 
is  fully  justified. 

Counsel  representing  prisoner  at  the  bar 
argued  that  the  prisoner  was  insane  at  the 
that  he  committed  the  act,  and  incapable  of 
distinguishing  between  right  and  wrong. 
This  argument  is  based  largely  upon  what  is 
supposed  to  be  intrinsic  evidence  of  men- 
tal unsoundness  furnished  by  the  letters 
written  by  the  prisoner  and  read  on  the 
trial  below. 

The  enormity  of  the  act  and  the  absence  of 
any  motive  for  the  perpetration  of  the  crime 
is  said  to  reinforce  the  intrinsic  evidence  of 
insanity  furnished  by  the  letters.  There  was 
no  evidence  adduced  on  the  trial  of  the  pre- 
vious insanity  of  the  prisoner,  nor  was  the 
testimony  of  any  medical  expert  taken  on 
this  subject.  While  the  motive  for  the  com- 
mission of  the  crime  is  unusual,  yet  the 
criminal  records  furnish  precedents  of  crimes 
committed  in  pursuance  of  a  compact  be- 
tween two  infatuated  persons  to  die  together. 
So  far  from  the  letters  furnishing  evidence  of 
the  insanity  of  the  prisoner,  they  disclose 
evidence  of  the  prisoner's  intelligence  and 
that  he  was  a  man  of  some  education.  As  al- 
ready stated,  there  was  no  evidence  of  heredi- 
tary insanity  or  previous  acts  tending  to 
show  an  unbalanced  mind,  and  no  jury  would 
have  been  warranted  in  pronouncing  the 
prisoner  insane,  on  account  of  the  atrocity 
of  the  act  and  the  sentimental  motive  that 
inspired  it.  Moreover,  this  question  was 
left  to  the  determination  of  the  jury  under 
a  correct  charge  on  the  subject  by  the  trial 
judge,  and  this  court  finds  no  evidence  in 
the  record  to  warrant  it  in  disturbing  the 
findings  of  the  jury.  It  is  not  disclosed  in 
the  record  that  the  prisoner  did  not  have 
the  benefit  of  the  testimony  of  absent  wit- 
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nesses,  nor  was  any  application  made  for  a 
continuance  of  the  case. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 


IDAHO  SVPKEME  COURT. 

CITY  OF  BELLEVUE,  Respt, 

y. 

M.  J.  DALY,  Appt 

(—  Idaho,  — ,  94  Pac  1036.) 

E^Mement  —  duty     to     maintain  —  pr^ 
samption. 

1.  As  a  general  principle  of  law,  it  is  the 
duty  of  an  individual  or  the  public  entitled 
to  an  easement  or  right  of  way  over  the 
lands  of  another  to  keep  up,  maintain,  and 
protect  such  easement  or  right  of  way, 
and  the  presumption  aa  to  such  duty  And  ob- 
ligation arises  as  one  of  law;  and,  where 
it  is  sought  to  maintain  an  action  on  the 
theory  tlut  such  duty  rests  upon  the  owner 
of  the  fee,  it  is  necessary  for  the  plaintiff 
to  plead  and  prove  the  facts  from  which  the 
duty  or  obligation  arises. 

Water  supply  —  ditch  —  pollution. 

2.  The  fact  that  a  municipality  uses  wa- 
ter that  it  conveys  to  the  place  of  use 
through  a  ditch  that  runs  across  the  field 

Headnotes  by  An-SRIE,  Ch.  J. 


Case  note.  —  Duty  of  owner  of  servient 
tenement  to  maintain  and  fyrotect 
easement. 

This  note  is  confined  to  cases  expressly 
involving  the  duty  of  the  owner  of  the  servi- 
ent estate  to  maintain,  repair,  or  protect 
the  easement;  and  cases  involving  his  lia- 
bility for  injuring  the  easement,  or  involv- 
ing the  right  or  duty  of  the  owner  of  the 
dominant  estate  to  protect  and  maintain  his 
easement,  have  been  excluded.  Cases  involv- 
ing the  maintenance,  repair,  and  protection 
of  party  walls  have  also  been  excluded. 

It  is  a  general  rule  that  an  owner  of  land 
which  is  subject  to  an  easement  is  not  bound, 
unless  by  virtue  of  some  agreement,  to  keep 
the  easement  in  repair,  or  to  be  at  any  ex- 
pense to  maintain  it. 

This  rule  has  been  applied  in  some  eases 
very  similar  in  facts  to  Bellevue  v.  Dalt. 
Thus,  in  Durfee  v.  Garvey,  78  Cal.  546,  21 
Pac.  302,  it  was  held  that  one  over  whose 
lands  there  was  the  easement  of  a  water 
ditch  had  the  privilege  of  using  his  lands 
for  pasturage  without  fencing  in  the  ditch 
or  covering  it  over  so  that  his  stock  could 
not  tread  down  the  sides;  and  there  was 
not  cast  upon  him  the  burden  to  keep  the 
ditch  clear  and  unobstructed  90  that  the 
water  would  continuously  flow  through  it. 

So,  also,  in  Joslin  v.  Sones,  80  Iowa,  534, 
45  N.  W.  917,  it  was  held  that  one  who  mere- 
ly had  the  right  perpetually  to  receive  the 
water  from  a  spring  on  another's  premises. 
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of  another  does  not  of  itself  entitle  the  mu- 
nicipality to  maintain  an  action  against  the 
owner  of  the  land  for  a  perpetual  injunc- 
tion restraining  him  from  allowing  his  cat- 
tle to  feed  and  graze  in  the  field  along  the 
banks  of  the  ditch,  and  to  cross  over  the 
same  or  wade  through  the  waters  thereof. 
Same  —  duty  to  fence. 

3.  In  such  case  the  primary  duty  of«fen- 
cing  or  protecting  the  ditch  and  the  wa- 
ters therein  from  contamination  and  impu- 
rities rests  upon  the  owner  of  the  easement, 
and  not  upon  the  owner  of  the  fee. 

Same  —  "damnum  absque  Injuria." 

4.  Tlie  principle  that  every  person  shall 
ao  use  and  enjoy  his  own  property,  how- 
ever absolute  and  unqualified  bis  title,  that 
his  use  of  it  shall  not  be  injurious  to  the 
equal  enjoyment  of  others  having  an  equal 
and   like   right  to   the  enjoyment  of  their 


property,  nor  injurious  to  the  equal  rights 
of  the  public,  must  always  be  considered 
and  applied  in  the  light  of  that  other  prin- 
ciple that  every  man  has  a  right  to  the 
natural  use  and  enjoyment  of  his  own  prop- 
erty, and  that  if,  while  lawfully  in  the  en- 
jojTnent  of  such  use  without  negligence  or 
malice  on  his  part,  an  unavoidable  loss  oc- 
curs to  his  neighbors,  the  same  is  damnum 
absque  injuria.  The  rightful  use  of  one's 
own  land  may,  in  some  instances,  cause 
damage  to  another,  and  yet  constitute  no 
legal  wrong,  and  afford  the  damaged  person 
no  remedy. 

(March  19,   1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Blaine  County 
in  plaintiff's  favor  in  an  action  brought  to 


and  to  dig  and  maintain  a  trench  for  the 
purpose  of  receiving  and  carrying  the  water 
to  his  own  premises,  could  not  complain  that 
the-  owner  of  the  servient  tenement  used  the 
land  through  which  the  trench  ran  for  ordi- 
nary farm  purposes,  such  as  raising  grain, 
meadow,  or  pasturage;  nor  could  he  com- 
plain that  the  cattle  and  horses  trampled 
and  filled  in  the  ditch,  and  hogs  wallowed 
in  it. 

The  general  rule  has  also  been  frequently 
applied  where  the  easement  consisted  of  a 
right  of  way.  Nichols  v.  Peck,  70  Conn. 
439,  40  L.R.A.  81,  66  Am.  St.  Rep.  122, 
39  Atl.  803;  McCusker  v.  Spier,  72  Conn. 
628,  45  Atl.  1011;  Kirkland  v.  Pitman,  122 
€a.  256,  50  S.  E.  117;  Rowe  v.  Nally,  81  Md. 
367,  32  Atl.  198;  Harvey  v.  Crane,  85  Mich. 
316,  12  L.R.A.  601,  48  N.  W.  682;  Wyn- 
koop  V.  Burger,  12  Johns.  222;  Holmes  v. 
Seely,  19  Wend.  607;  Brill  v.  Brill,  108  N. 
Y.  511,  15  N.  E.  638;  Walker  v.  Pierce,  38 
Vt.  94 ;  Ingram  v.  Morecraf  t,  33  Beav.  49. 

So,  also,  in  Oney  v.  West  Buena  Vista 
Land  Co.  104  Va.  580,  2  L.R.A.(N.S.)  832, 
113  Am.  St.  Rep.  1066,  62  S.  E.  343,  it  was 
held  that,  while  the  ow.ner  of  a  bridge  with 
reference  to  the  existence  of  which  lots  had 
been  sold  would  not  be  perinitted  to  remove 
it  to  the  injury  of  lot  owners  while  it  re- 
mains structurally  sound  and  capable  of  use, 
though  out  of  repair,  yet  he  was  under  no 
obligation  to  make  repairs  so  that  the  lot 
owners  might  continue  to  use  it. 

And  the  owner  of  a  grist  mill  subject  to 
the  right  of  another  person  to  grind  com 
therein  was  held  to  be  under  no  obligation 
to  keep  it  in  repair,  in  Bartlett  v.  Peaslee, 
20  N.  H.  547,  61  Am.  Dec.  242. 

And  the  grantor  of  an  easement  to  take 
ice  from  a  pond  situated  upon  his  land  was 
held  under  no  obligation  to  maintain  the 
dam,  in  Huntington  v.  Asher,  96  N.  Y.  604, 
48  Am.  Rep.  652. 

And  a  reser\-ation  in  a  conveyance,  of  the 
right  to  take  water  from  a  well  "now  on  the 
premisps,  or  from  any  other  well  which  may 
be  dug,"  was  held,  in  Ballard  v.  Butler,  30 
Me.  04.  not  to  impose  upon  the  grantee  the 
obligation  of  keeping  the  well  in  repair,  and 
in  a  Huitable  condition  to  afford  wholesome 
16  L.R.A.(N.S.) 


water,  nor  even  of  continuing  to  preserve  its 
existence. 

So,  where  the  defendant  established  a  right 
of  way  for  his  own  benefit  partly  upon  his 
owa  land  and  partly  upon  the  lands  of  an- 
other, and  the  plaintiff  claimed  a  prescrip- 
tive right  to  use  the  same,  it  was  held,  in 
Puiyear  v.  Clements,  63  Ga.  232,  that,  if  a 
causeway  in  the  right  of  way  built  by  the 
defendant  on  his  own  premises  became  un- 
safe for  use  and  dangerous  to  his  cattle,  he 
might  remove  the  same,  and  was  under  no 
obligation  to  restore  it  at  the  demands  of 
the  plaintiff. 

And  in  Bryn  Mawr  Hotel  Co.  t.  Baldwin, 
12  Montg.  Co.  L.  Rep.  145,  it  was  held  that 
the  owner  of  the  servient  tenement  was  not 
bound  to  keep  in  repair  drains  carrying  sew- 
age through  his  lands  from  the  property  of 
the  dominant  owner  in  the  absence  of  a  con- 
tract so  to  do;  and  the  amount  which  he 
may  have  expended  in  such  repairs  was  not 
the  measure  of  damages  in  an  action  brought 
by  him  against  the  owner  of  the  easement, 
for  injuries  received  because  of  an  obstruc- 
tion in  the  drain. 

So,  also,  where  the  plaintiffs,  as  a  highway 
board,  had  acquired  by  prescription  a  right 
to  have  their  highway  supported  by  a  wall 
built  on  defendant's  land,  it  was  held,  in 
Stockport  &  H.  Highway  Board  v.  Grant,  51 
L.  J.  Q.  B.  N.  S.  537,  46  L.  T.  N.  S.  388, 
46  J.  P.  4.''7,  that  the  defendant  was  under 
no  obligation  to  keep  the  wall  in  repair. 

And  the  fact  that  the  defendant,  as  tenant 
of  the  land  through  which  passed  a  public 
pathway,  had  made  a  few  trifling  repairs  for 
his  own  benefit,  was  held,  in  Rundle  v. 
Hearle,  67  L.  J.  Q.  B.  N.  S.  741,  [1898]  2 
Q.  B.  83,  78  L.  T.  N.  S.  561,  46  Week.  Rep. 
619,  not  to  impose  upon  him  the  duty  of  con- 
tinuing such  repairs  for  the  benefit  of  oth- 
ers. 

Where,  in  a  partition  of  certain  lands,  the 
plaintiff  was  awarded  a  wood  lot  and  a  right 
of  way  across  the  north  end  of  the  defend- 
ant's land  from  the  wood  lot  to  the  highway, 
it  was  held,  in  Bakeman  v.  Talbot,  31  N.  Y. 
366,  88  Am.  Dec.  275,  that  the  defendant 
was  not  bound  to  keep  open  a  narrow  road 
or  lane  across  the  north  end  of  his  land,  nor 
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enjoin  him  from  permitting  his  cattle  to 
pollute  the  waters  of  a  ditch  crossing  his 
land.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ensign  &  Ensign  and  R.  F. 
BuIIcr,  for  appellant: 

PlaintiiT,  in  order  to  enjoin  the  polluting 
of  the  waters  of  a  ditch,  must  prove  unques- 
tioned title. 

High,  Inj.  4th  ed.  796;  Coe  v.  Winne- 
pisiogee  Lake  Cotton  &  Woolen  Mfg.  Co.  37 
N.  H.  255;  Meyer  v.  Phillips,  97  N.  Y.486, 
49  Am.  Rep.  538;  Tuolumne  Water  Co.  v. 
Chapman,  8  Cal.  392;  McHenry  v.  Jewett, 
90  N.  Y.  62;  Thomas  v.  Musical  Mut.  Pro- 
tective Union,  121  N.  Y.  45,  8  L.R.A.  175, 24 
N.  E.  24;  Amos  v.  Norcross,  58  N.  J.  £q. 
256,  43  Atl.  195. 

It  ia  the  duty  of  the  city  to  fence  or  other- 
wise protect  its  water  supply. 

Adams  v.  Emerson,  6  Pick.  66;  Tucker  v. 
Tower,  9  Pick.  109,  19  Am.  Dec.  350;  Wilson 
V.  Boise  City,  6  Idaho,  391,  55  Pac.  887. 

Every  man  has  a  right  to  the  ordinary  and 
natural  use  and  enjoyment  of  his  own  prop- 
erty. 

Beach,  Inj.  1117,  note  1;  Barnard  v.  Sher- 
1^,  135  Ind.  547,  24  L.R.A.  668,  41  Am.  St. 
Rep.  454,  34  N.  E.  600,  35  N.  E.  117;  Penn- 
sylvania Coal  Co.  V.  Sanderson,  113  Pa.  126, 
57  Am.  Rep.  445,  6  Atl.  453. 

Messrs.  McFadden  &  Brodhead,  for 
respondent: 

Every  person  must  so  use  and  enjoy  his 
own  property  as  not  to  injure  others. 

People  v.  Truckee  Lumber  Co.  116  Cal. 
398,  39  L.R.A.  681,  68  Am.  St.  Rep.  183, 
48  Pac.  374;  People  v.  Burtleson,  14  Utah, 
258,  47  Pac  87;  Cooley,  Const.  Law,  6th  ed. 
705. 

Allshle,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  by  the  plain- 
tiff praying  for  a  perpetual  injunction 
against  the  defendant,  restraining  him  from 


I  the  commission  of  certain  acts  alleged  in  the 
complaint.    The  all^^tions  of  the  complaint 
are  as  follows:     "(1)    That  plaintitf  is  a 
municipal  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Idaho. 
(2)  That    said    city    has   a    population   of 
about   1,000  inhabitants,  who  are  supplied 
with  water  for  drinking,  culinary,  and  other 
I  domestic  purposes  from  Seamand's  creek,  a 
small  stream   flowing  in  a  westerly  direc- 
tion toward  the  said  city:  that  said  water 
is  diverted  from  said  stream  by  means  of  a 
ditch  and  conveyed  to  a  reservoir  and  from 
thence  to  said  city  by  means  of  pipes.     (3) 
That  said  defendant  is  the  owner  of  certain 
land  through  a  portion  of  which  said  ditch 
is  constructed,  and  said  defendant  is  also 
the  owner  of  a  large  number  of  cattle  which 
are  allowed  by  the  defendant  to  range  on 
that  portion  of  his  said  land  throui^h  which 
that  said  ditch  runs ;  that  said  cattle  are  ac- 
customed to  wade  in  the  water  of  said  ditch 
and  feed  along  its  banks,  the  excretion  from 
said  cattle  finding  its  way  into  said  ditch 
and    thereby    polluting    the    water    carried 
therein  to  such  an  extent  that  the  same  is 
unfit  for  drinking  and  culinary   purposes, 
and  thereby  endangering  the  health  of  the  in- 
habitants of  said  city:      (4)  That  the  ran- 
ging of  said  cattle  as  aforesaid  is  a  menace 
to  the  health  of  the  inhabitants  of  the  city 
of  Bellevue,  and  is  thereby  a  public  nuisance. 
(6)  That  said  defendant  has  been  notified 
to  discontinue  the  practice  of  allowing  his 
cattle  to  range  along  and  through  said  ditch 
as  aforesaid,  but  he  totally  disregards  said 
notification,  and  will,  unless  restrained  by 
an  order  of  this  court,  continue  to  allow  his 
cattle  to  so  range  as  aforesaid.    That  plain- 
tiff has  no  plain,  speedy,  and  adequate  reme- 
dy at  law  in  the  premises."     On  this  com- 
plaint a  temporary  injunction  was  issued. 
The  defendant  demurred  to  the  complaint 
on  the  ground  that*it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  by  the  court 


to  insert  swinging  gates  in  his  fences  which 
might  be  opened  and  shut  with  ease  when- 
ever the  plaintiff  had  occasion  to  pass;  but, 
if  the  passage  was  made  as  convenient  as 
the  mode  of  access  which  a  farmer  usually 
provides  for  himself  to  get  to  and  from  his 
woodland,  the  purposes  of  the  reservation 
would  be  confirmed. 

The  fact  that  the  owner  of  a  servient  tene- 
ment was  to  build  one  half  of  a  race  way, 
and  to  pay  one  half  of  the  expense  of  keep- 
ing it  in  repair,  was  held,  in  Fritcher  v. 
Anthony,  20  Hun,  495,  not  to  relieve  the 
dominant  owner  of  th;  duty  of  the  active 
care  of  the  structure;  and,  if  the  race  way 
fell  into  decay,  and  the  servient  property 
was  injured  thereby,  the  dominant  owner 
was  liable  for  such  injuries. 

One  who  had  a  privilege  of  a  well  and 
15  L.R.A.(N.S.) 


pump  situated  upon  the  lands  of  another, 
each  party  to  pay  one  half  toward  the  re- 
pairs of  the  pump  and  the  cleansing  of  the 
well,  was  held,  in  Doane  v.  Badger,  12  Mass. 
65,  to  have  no  cause  of  action  against  the 
owner  of  the  land  where  the  well  was  situ- 
ated, for  failing  to  repair  the  well,  until 
after  there  had  been  a  request  and  refusal 
to  repair. 

In  Matthews  v.  Delaware  k  H.  Canal  Co. 
20  Hun,  427,  a  railroad  company  which  was 
the  grantee  of  certain  lands  with  the  reser- 
vation of  a  spring  and  the  use  of  the  water 
thereof  with  the  right  of  entry  to  repair  and 
relay  the  water  pipes  had  the  right  to  lay 
its  tracks  over  the  spring,  but  was  obliged 
to  protect  its  waters  from  injury,  to  the 
end  that  the  party  entitled  to  the  enjoy- 
ment of  the  easement  should  not  be  unneces- 
sarily interrupted  in  his  right. 
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and  defendant  thereupon  answered,  admit- 
ting the  ownership  o{  the  land  and  the  cat- 
tle mentioned  in  the  complaint ;  and  denying 
that  the  ranging  and  grazing  of  his  cattle 
on  the  lands  belonging  to  him,  and  through 
which  the  ditch  runs,  is  or  was  a  nuisance 
or  menace  to  the  health  of  the  inhabitants  of 
the  plaintiff  municipality,  and  denied  that 
he  had  committed  or  permitted  any  act  that 
constituted  a  nuisance  or  injured  the  health 
of  the  inhabitants  of  the  plaintiff  corpora- 
tion. He  also  denied  that  he  was  the  owner 
of  the  ditch,  or  had  any  interest  therein 
whatever,  and  denied  that  it  was  his  duty  to 
fence  or  in  any  way  protect  the  ditch  in 
question.  The  case  went  to  trial  before  the 
court  without  a  jury,  and  the  court  made 
findings  of  fact  to  the  same  effect  as  con- 
tained in  the  allegations  of  the  complaint, 
and  thereupon  ordered  a  perpetual  injunc- 
tion against  the  defendant,  restraining  and 
enjoining  him  from  permitting  or  allowing 
his  cattle  to  range  along  the  banks  of  the 
ditch  mentioned  in  the  complaint  or  to  in 
any  way  interfere  with  or  trespass  upon  the 
'  same.  This  appeal  is  from  the  judgment, 
and  was  taken  on  the  same  date  judgment 
was  entered. 

The  judgment  roll  contains  a  statement 
and  bill  of  exceptions  which  sets  out  the  sub- 
stance of  the  evidence  that  was  introduced 
in  the  case.  The  only  question  necessary 
for  us  to  determine  on  this  appeal  is  the 
sufficiency  of  the  complaint  and  the  action 
of  the  court  in  overruling  the  demurrer 
thereto.  We  have  been  unable  to  discover 
from  the  allegations  of  the  complaint  upon 
what  theory  the  plaintiff  could  expect  to 
obtain  an  injunction  perpetually  restrain- 
ing the  defendant  from  using  his  own  lands 
in  the  usual  and  ordinary  manner,  and  for 
the  necessary  purposes  of  grazing,  farming, 
and  agriculture.  In  the  first  place,  it  does 
not  appear  from  the  complaint  what  inter- 
est or  right  the  municipality  has  in  and  to 
the  ditch,  easement,  or  right  of  way  that  it 
is  seeking  to  protect.  The  most  that  can  be 
gathered  from  it  is  that  the  plaintiff  and  its 
inhabitiints  are  using  the  waters  carried 
through  the  ditch,  but  by  what  right  does 
not  appear.  Ordinarily  it  is  the  duty  of  an 
individual  or  the  public  owning  an  easement 
or  right  of  way  over  lands  of  another  to 
keep  up,  maintain,  and  protect  such  ease- 
ment or  right  of  way;  and  that  presumption 
would  nec'ssarily  arise  as  a  matter  of 
law  in  the  absence  of  allegations  showing  a 
contrary  condition  or  obligation.  Whether 
the  city  of  Bellevue  owns  the  ditch  and  wa- 
ter right  and  right  of  way  over  defendant's 
land,  or  merely  has  an  easement  to  receive 
waters  across  that  land  and  through  the 
ditch,  it  would  still  have  a  clear  and  undis- 
puted right  to  enter  the  premises  for  the  1 
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purposes  of  cleaning  out,  repairing,  pro- 
tecting, and  taking  care  of  the  ditch  and 
waters  flowing  in  the  ditch,  and  would  be 
vested  with  the  necessary  right  and  au- 
thority to  fence  the  ditch,  or  perform  such 
other  acts  as  are  necessary  to  protect  the 
water  from  pollution  and  the  ditch  from  im- 
pairment or  destruction,  and  to  keep  injurious 
and  deleterious  matter  and  substances  there- 
from. On  the  contrary,  if,  by  reason  of  con- 
tract or  otherwise  the  obligation  to  do  these 
things  has  devolved  upon  the  defendant,  it 
would  be  necessary  for  the  plaintiff  to  al- 
lege and  prove  the  facts  necessary  to  estab- 
lish such  duty  or  obligation.  But  to  say 
that,  because  this  ditch  rius  through  de- 
fendant's field,  he  cannot  use  the  field  in 
the  ordinary  course  of  husbandry,  and  graze 
his  cattle  therein,  is  contrary  to  all  law  and 
every  principle  of  justice.  In  the  first  place, 
under  the  laws  of  this  state,  defendant  would 
be  entitled  to  let  his  cattle  run  at  large, 
and,  if  this  ditch  crossed  the  uninclosed  pub- 
lic domain  or  the  public  common,  defend- 
ant's cattle  would  have  a  right  to  run  at 
large  and  graze  thereon,  and  if,  in  doing  so, 
they  grazed  along  this  ditch,  or  waded  into 
it,  defendant  would  not  bo  liable  therefor 
(Swanson  t.  Groat,  12  Idaho,  148,  85  Pac. 
384),  nor  would  it  be  defendant's  duty  to 
fence  or  inclose  the  ditch  so  as  to  protect 
the  waters  before  permitting  his  cattle  to 
graze  at 'large  on  the  common  or  public  do- 
main. Certainly  he  cannot  have  any  less 
right  on  his  own  lands  and  in  his  own  field 
than  he  would  have  on  the  public  common 
or  public  domain.  If,  for  any  reason,  hs 
has  parted  with  such  rights  upon  his  own 
lands  as  he  would  have  upon  the  public  do- 
main, these  facts  should  be  alleged  and 
proven.  Of  course,  the  foregoing  observa- 
tions apply  to  such  live  stock  as  have  the 
right,  under  the  laws  of  this  state,  to  run  at 
large  and  would  not  apply  to  such  stock  as 
are  required  to  be  kept  within  inclosures,  as, 
for  example,  hogs.  It  may  be  that,  if  the 
defendant  should  pasture  his  hogs  in  the 
field  through  which  this  ditch  runs,  he 
would  be  required  to  keep  them  off  the  plain- 
tiff's easement  on  the  theory  that  he  must 
keep  his  hogs  up  or  within  his  inclosure, 
and  that  he  cannot  permit  them  to  trespass 
upon  either  the  premises  or  easements  of 
others. 

Under  the  charter  of  the  city  of 
Bellevue,  by  $  19  thereof  (Sess.  Laws  1883, 
p.  95),  the  municipality  has  authority  to 
exercise  its  corporate  jurisdiction  and  au- 
thority over  any  territory  outside  the  city 
limits  xxsei  for  waterworks,  reservoirs,  or 
streams,  trenches,  ditches,  or  drains  necos- 
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sary  to  the  construction,  maintenance,  and 
operation  of  a  waterworks  system.  Under 
such  authority,  the  municipality  has  juris- 
diction over  its  ditches,  reservoirs,  and  pipe 
lines,  and  may  do  any  and  all  things  neces- 
sary for  the  maintenance  and  protection 
thereof,  and  for  keeping  the  water  pure  and 
free  from  pollution  and  contamination.  Re- 
spondent relies  upon  §§  3620,  3621,  Rev. 
Stat.  1807,  defining  nuisance,  and  insists 
that  the  fact  that  appellant's  cattle  are  per- 
mitted to  graze  along  this  ditch  and  to  wade 
through  the  waters  constitutes  a  public  nui- 
sance, and  insists  that  the  courts  have  the 
power  and  authority  to  restrain  nuisance. 
The  latter  proposition  is  true,  and  it  has 
been  so  held  by  this  court.  Redway  t.  Moore, 
3  Idaho,  312,  29  Fac.  104;  Sand  Point  v. 
Doyle,  U  Idaho,  642,  4  L.R.A.(N.S.)  810,  83 
Pac.  698 ;  Shreck  v.  Coeur  d'AIene,  12  Idaho, 
708,  87  Pac.  1001.  The  statutes  above  cited 
mean  something  more  than  the  usual,  ordi- 
nary, and  lawful  use  of  one's  own  property 
in  order  to  constitute  such  act  or  acts  a  nui- 
sance within  the  definitions  they  contain. 

The  principle  announced  in  People  v.  Truc- 
kee  Lumber  Co.  116  Cal.  398,  39  L.R.A.  681, 
68  Am.  St.  Rep.  183,  48  Pac.  374,  cited  by 
respondent,  which  holds  that  "every  person 
shall  so  use  and  enjoy  bis  own  property,  how- 
ever absolute  and  unqualified  his  title,  that 
his  use  of  it  shall  not  be  injurious  to  the 
equal  enjoyment  of  others  having  an  equal 
right  to  the  enjoyment  of  their  property,  nor 
injurious  to  the  riglits  of  the  public,"  must 
be  considered  and  applied  in  the  light  of  that 
other  principle  announced  in  Beach  on  In- 
junctions, i  1112,  note  1,  wherein  he  says: 
''It  may  be  stated  as  a  general  proposition 
that  every  man  has  a  right  to  the  natural 
use  and  enjoyment  of  his  own  property;  and 
if,  while  lawfully  in  such  use  and  enjoyment, 
without  negligence  or  malice  on  his  part, 
an  unavoidable  loss  occurs  to  his  neighbor,  it 
is  damnum  ahtque  injuria,  for  the  right- 
ful use  of  one's  own  land  may  cause  dam- 
age to  another  without  any  legal  wrong." 
To  the  same  effect,  see  Barnard  v.  Sherley, 
135  Ind.  647,  24  L.R.A.  668,  41  Am.  St.  Rep. 
464,  34  N.  E.  600,  35  N.  E.  117;  Pennsyl- 
vania Coal  Co.  v.  Sanderson,  113  Pa.  126, 
67  Am.  Rep.  445,  6  Atl.  453. 

The  whole  proposition  resolves  itself  to 
the  question:  Upon  whom  rests  the  duty 
and  obligation  of  fencing  or  otherwise  pro- 
tecting this  ditch  ?  We  answer  that  primarily 
the  duty  rests  upon  the  owner  of  the  ease- 
ment or  right  of  way.  If,  for  any  reason, 
contractual  or  otherwise,  that  duty  has  shift- 
ed to  the  appellant,  the  owner  of  the  fee, 
the  plaintiff  must  show  such  fact. 

The  judgment  of  the  trial  court  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  sustain  the  demurrer  and  allow  the 
15  L.R.A.(N.S.) 


plaintifiF  a  reasonable  time  in  which  to 
amend.  Costs  awarded  in  favor  of  appel- 
lant. 

Stewart,  J.,  concurs.    Salllvan,  J.,  toolc 
no  part  in  the  decision. 
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CITY  OF  OWENSBORO,  Appt, 

v. 

NICHOLAS  HOPE. 

(—  Ky.  — ,  108  S.  W.  873.) 

Highway  —  fixing  grade  —  damages. 

1.  The  owner  of  property  abutting  on  a 
city  street  is  not  entitled  to  damages  for 
such  consequential  injuries  as  result  to  it 
from  the  original  careful  construction  of 
the  street  grade,  since  he  is  presumed  to 
have  received  compensation  therefor  when 
the  right  of  way  was  originally  secured. 
Same  —  lacbes. 

2.  The  grade  of  a  street  is  not  established 
at  the  original  surface  by  a  long  failure  of 
the  municipal  authorities  to  change  it,  dur- 
ing which  abutting  owners  have  improved 
their  property  with  reference  to  the  orig- 
inal condition. 

(March  24,  1908.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Daviess  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injuries  to  plaintifTs 
property  by  the  grading  of  a  street.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  W.   Jolly,   for  appellant: 

No  damages  are  recoverable  for  the  first 
grading  of  a  street. 

Henderson  v.  McClain,  102  Ky.  402,  39 
L.R.A.  349,  43  S.  W.  700;  Elliott,  Roads 
&  Streets,  2d  ed.  f  463. 

Messrs.  Wilfred  Carloo  and  WatUns 
ft  Blrkhead  for  appellee. 

O'Rear,  Ch.  J.,  delivered  the  opinion  of 

the  court: 

This  action  at  law  was  filed  in  the  Daviess 
circuit  court  by  appellee  Hope  against  the 
city  of  Owensboro  for  the  recovery  of  dam- 
ages alleged  to  have  been  sustained  by  him 
by  the  lowering  of  the  established  grade  in 
constructing  a  macadam  roadway  opposite 

Note.  —  A»  to  liability  of  municipality 
for  injury  to  abutting  property  from  bring- 
ing street  to  grade  established  in  the  first 
instance,  under  constitutional  provision 
against  "damaging"  private  property  for 
public  use  without  compensation,  see  note  to 
l.eiper  v.  Denver,  7  L.R.A. (N.S.)  108 
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his  property.  The  plaintiff's  lot  fronts  on 
the  east  aide  of  Clay  street,  and  fronts  40 
feet,  extending  back  east,  and  was  used  as  a 
residence.  In  building  the  new  street  on 
the  new  grade  it  is  alleged  the  street  was 
lowered  Zy^  feet,  and  that  he  had  shade  trees 
in  front  of  his  house  on  his  lot,  which  would 
be  destroyed.  The  petition  states :  "He  fur- 
ther states  that  the  defendant  city,  by  an 
ordinance  duly  enacted,  approved,  and  pub- 
lished, ordered  and  directed  this  plaintiff  to 
lower  his  said  sidewalk  from  its  present  posi- 
tion to  the  grade  established  aforesaid.  To 
do  this  be  says  that  he  will  be  required  to 
excavate  the  whole  of  the  front  of  his  said 
lot  to  a  depth  of  314  feet,  which  will  ne- 
cessitate a  new  concrete  sidewalk,  a  re- 
taining wall  of  at  least  3%  feet  in  height, 
and  steps  or  a  stairway  to  enable  him  and 
others  to  get  from  Clay  street  to  his  said 
lot  and  residence.  The  said  excavation  will 
destroy  his  said  shade  trees  in  front  of  his 
said  property.  He  says  all  of  this  has  been 
made  necessary  by  the  excavation  and  chang- 
ing of  the  grade  of  the  said  street  in  front 
of  his  said  property.  He  further  states  that 
the  said  excavation  on  said  street  has  de- 
stroyed his  ingress  to  and  egress  from  his 
said  property,  and  that,  by  reason  of  said 
excavation  of  said  street  and  lowering  of 
its  grade,  the  plaintiff  had  been  damaged  in 
the  sum  of  at  least  $760."  Prior  to  the  im- 
provement of  the  street  by  having  it  graded, 
macadamized,  curbed,  and  paved  as  recited,  it 
appears  to  have  been  laid  out  as  a  street; 
ts  natural  surface  being  used  for  such  travel 
as  had  occasion  to  traverse  it.  It  is  gathered 
from  the  record  that  the  locality  in  that 
vicinity  was  but  sparsely  settled,  and  not 
until  the  work  now  in  question  was  ordered 
by  the  council  had  the  city  taken  any  steps 
to  establish  the  permanent  grade  of  the 
street  or  of  its  sidewalks.  Notwithstanding 
appellee  and  others  saw  proper  to  erect 
buildings  and  fencing,  and  to  set  out  shade 
trees  adjacent  to  the  street,  upon  the  as- 
sumption that  the  city  would  never  alter 
the  natural  grade  of  the  street,  or  that,  if  it 
did,  appellee  and  other  property  owners 
could  claim  compensation  for  damages  there- 
by inflicted  upon  their  abutting  property. 

A  city  authorized  to  establish,  grade,  and 
regrade  the  streets  within  its  territory  as- 
sumes a  certain  public  duty  with  respect  to 
these  highways.  Its  judgment  or  discretion 
as  to  the  time  when  and  as  to  the  manner  in 
which  the  highway  shall  be  improved  is  gen- 
erally beyond  review.andabsolutelyso unless 
in  the  plan  or  manner  of  making  or  main- 
taining the  improvements  it  acts  with  culpa- 
ble negligence.  When  a  strip  of  land  is  dedi- 
cated, or  is  acquired  by  condemnation  for  the 
purposes  of  a  highway,  it  is  implied  that  it 
may  be  graded  so  far  as  may  be  necessary  to 
16  L.B.A.(N.S.) 


fit  it  for  the  purposes  for  which  it  was  set 
apart;  and,  in  either  case,  it  will  be  pre- 
sumed that  the  dedicator,  or  the  jury  in 
awarding  compensation  under  the  writ  of 
ad  quod  damnum,  have  estimated  tbe  incon- 
venience of  the  owner  and  injury  to  his  re- 
maining property  likely  to  ensue  from  the 
necessary  and  proper  grading  of  the  surface. 
And,  imtil  the  municipality  has  once  exer- 
cised its  right  to  grade  the  street,  the  ad- 
jacent lot  owners  have  notice  that  its  sur- 
face is  subject  to  such  change  as  the  munici- 
pality may  order  in  the  fair  exercise  of  its 
discretion  when  it  sees  proper  to  improve 
the  highway. 

Some  authorities  hold  that  the  duty  of  a 
municipality  to  grade  its  streets  as  may  be 
necessary  is  a  continuing  one,  and,  when  the 
power  is  granted  by  the  legislature,  cannot 
be  abrogated  by  contract  or  act  of  estoppel. 
Smith,  Modem  Law  of  Mun.  Corp.  f  318; 
Elliott,  Roads  &  Streets,  343  et  seq.;  Dill. 
Mun.  Corp.  {  686;  Goszler  v.  Georgetown, 
6  Wheat.  593,  3  L.  ed.  339.  But  a  distinc- 
tion is  recognized  between  the  rights  of  abut- 
ting owners  where  no  grade  has  before  been 
fixed  and  where  one  has  been  made.  The 
reason  is  not  far  to  seek.  As  already  point- 
ed out,  the  owner  is  presumed  to  have  been 
compensated  for  the  injury  done  by  a  proper 
grading  of  the  adjacent  highway  when 
he  accepted  the  price  for  the  dedicated  strip, 
or  considered  the  benefits  and  advantages 
that  would  accrue  from  the  opening  of  the 
road  when  graded  for  use.  On  the  other 
hand,  if  the  damages  were  awarded  by  a 
jury,  they  must  have  been  instructed  and 
considered  the  inconvenience  that  would  re- 
sult to  the  adjacent  remaining  lot;  and,  as 
such  damages  must  all  be  recovered  in  one 
action,  such  improvements  in  their  nature 
being  deemed  permanent,  the  presumption 
arises  that  such  grade,  when  fixed  and  con- 
structed, and  its  consequences,  were  alike 
permanent  and  inseparable.  The  adjacent 
owner  may  then  erect  buildings  with  respect 
to  the  permanent  structure  of  the  street. 
It  is  true  the  town  has  the  right  to  change 
the  grade,  as  it  ought  to  do  when  the  public 
good  demands.  But  in  that  event,  if  it 
takes  or  injures  the  adjacent  property,  that 
is  a  taking  for  the  public,  and  the  public 
should  pay  for  it.  It  was  to  meet  that  pre- 
cise condition  in  part  that  S  242  of  the 
present  Constitution  of  this  state  was  adopt- 
ed, reading:  "Municipal  and  other  corpora- 
tions, and  individuals  invested  with  the 
privilege  of  taking  private  property  for  pub- 
lic use,  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed  by 
them;  which  compensation  shall  be  paid  be- 
fore such  taking,  or  paid  or  secured,  at  the 
election  of  such  corporation  or  individual, 
before  such  injury  or  destruction.    The  gen- 
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nral  assembly  shall  not  deprive  any  person 
of  an  appeal  from  any  preliminary  assess- 
ment of  damages  against  any  such  corpora- 
tion or  individual,  made  by  commissioners 
or  otherwise;  and,  upon  appeal  from  such 
preliminary  assessment,  the  amount  of  such 
damages  shall,  in  all  cases,  be  determined 
by  a  jury,  according  to  the  course  of  the 
common  law."  Before  this  Ck)nstitution  it 
was  held  by  this  court  that  the  municipal- 
ity had  the  right  to  alter  a  grade  once  es- 
tablished without  liability  to  adjacent  lot 
owners,  provided  in  doing  so  no  private 
property  right  of  theirs  was  invaded,  such 
as  obstruction  of  light,  air,  or  ingress  and 
egress.  Louisville  v.  Louisville  Rolling  Mill 
Co.  3  Bush,  416,  96  Am.  Dec.  243;  Keasy 
T.  Louisville,  4  Dana,  154,  29  Am.  Dec.  395. 
But,  construing  (  242,  Const.,  supra,  this 
court,  in  Henderson  v.  McClain,  102  Ky.  402, 
39  L.R.A.  349,  43  S.  W.  700;  Mt.  Sterling 
V.  Jephson,  21  Ky.  L.  Rep.  1028,  53  S.  W. 
1046;  Ludlow  t.  Detweller,  20  Ky.  L.  Rep. 
894,  47  S.  W.  881 ;  and  Bariield  t.  Oleason, 
111  Ky.  491,  63  8.  W.  »64,'-held  that  the 
former  rule  was  changed,  the  language  of 
the  section  indicating  a  purpose  to  give  the 
property  holders  compensation  for  injury  to 
property  as  well  as  for  property  actually 
taken  in  public  improvemefats.  But  the 
question  here  presented  has  never  before 
arisen  in  this  court,  and  in  Henderson  t. 
McCIain,  supra,  was  expressly  reversed.  It 
was  there  said :  "But  it  is  argued  on  behalf 
of  appellant  that  there  is  no  legal  right  or 
equity  in  a  person  who  dedicates  land  for 
street  purposes,  or  in  his  assignee,  tt>  com- 
pensation for  the  original  establishment  of 
a  grade  line  and  the  reduction  of  the  natu- 
ral surface  of  the  street  for  street  pur- 
poses to  such  line,  for  the  reason  that,  when 
dedicated  unconditionally,  the  dedicator 
must  be  supposed  to  have  contemplated  and 
consented  that  a  grade  should  be  established 
and  the  inequalities  of  the  surface  brought 
to  some  proper  level,  and  to  have  embraced 
in  his  grant  or  dedication  the  right  to  es- 
tablish such  a  grade.  This  question,  how- 
ever, is  not  presented  by  the  record.  If 
the  law  be  that  consequential  damages  arc 
not  recoverable  for  the  original  establish- 
ment of  the  grade  oif  a  street  which  has  been 
dedicated  (and  this  question  is  exprebsly  not 
here  decided),  the  fact  that  such  establish- 
ment is  original  is  matter  of  defense;  and 
such  fact  does  not  appear  in  this  record." 
This  record,  however,  does  raise  and  present 
the  question  for  decision.  We  hold  that  for 
such  consequential  damages  as  result  to  the 
adjacent  lot  because  of  the  original  con- 
struction of  the  street's  grade,  when  done 
not  negligently,  the  lot  owner  is  not  entitled 
to  recovery  from  the  city;  the  street  having 
l)ocn  previously  dedicated  or  acquired  by 
the  rity  for  that  purpose. 
15  L.R.A.(N.S.) 


Another  question  is  presented.  Appellee 
and  his  vendors  had  maintained  their  im- 
provements on  the  lot  in  question,  made 
with  reference  to  the  natural  grade  of  the 
street,  for  more  than  fifteen  years.  It  is  ar- 
gued from  this  fact  that  the  city  had  there- 
by, by  a  kind  of  acquiescence,  established 
the  natural  grade  as  the  permanent  grade  of 
the  street.  But  we  think  there  is  a  wide 
and  essential  diflTerence  between  a  munici- 
pality's acquiring  a  right  of  way  for  a  street 
by  prescription,  and  being  estopped  by  lapse 
of  time  from  improving  the  right  of  way  or 
street.  Laches  of  public  officers  are  not 
generally  accounted  against  the  public.  Par- 
ticularly ought  it  not  in  this  matter;  for 
concededly  it  was  within  the  discretion  of 
the  municipal  council  when  the  public  wel- 
fare demanded,  and  its  resources  would  ad- 
mit of,  such  an  improvement.  If  it  could  be 
held  that  a  failure  of  the  council  for  fifteen 
years  to  order  a  certain  kind  of  improvement 
worked  an  estoppel  on  the  public  in  the 
matter  so  that  it  could  not  thereafter  be 
exercised,  it  would  result  that  it  was  not 
the  judgment  of  the  municipal  council  that 
would  determine  when  such  improvement 
should  be  made.  The  public  does  not  lose 
the  right  to  have  its  proper  officials  exercise 
such  a  discretion,  although  previous  boards 
declined  or  deemed  it  inexpedient  to  make 
the  improvement.  We  think  the  right  of 
the  city  to  have  the  street  graded  was,  when 
the  ordinance  complained  of  was  passed, 
precisely  as  it  was  when  the  strip  of  ground 
occupied  by  the  street  was  first  dedicated 
for  that  purpose.  It  follows  that  appellee 
could  not  abridge  this  right  by  erecting  a 
house  or  fences,  or  setting  out  trees,  along 
the  property  line.  In  so  improving  his 
property  he  took  the  chances  of  sustaining 
a  loss  by  the  proper  construction  of  the 
street  when  that  event  happened. 

Other  objections  to  the  judgment  assigned 
as  errors  by  appellant  need  not  be  noticed, 
as  it  follows  from  what  has  been  said  that 
there  can  be  no  recovery  by  appellee  in  this 
case  in  any  event. 

Judgment  reversed.  Remanded  for  pro- 
ceedings consistent  herewith. 
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ELIZA  B.  OLINGER,  Admrx.,  etc.,  of  Geoi^ 
M.  dinger.  Deceased,   Appt., 

V. 

CHESAPEAKE  &  OHIO  RAILWAY  COM- 
PANY et  al. 

{—  Ky.  — ,  109  S.  W.  316.) 

Removal    of   cause  ~  petition  —  allega- 
tions. 
1.  No  jurisdictional  fact  is  stated  by  al- 
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leginjr  in  a  pptition  for  removal  of  a  cause 
from  a  state  to  a  Federal  court  that  certain 
dofendants  were  not  necessary  or  proper  par- 
ties to  the  action,  and  were  made  parties 
solely  for  the  fraudulent  purpose  of  prevent- 
ing a  removal  to  the  Federal  court;  and 
that  the  allegations  on  which  the  cause  of 
action  was  founded  were  untrue  and  known 
by  plaintiff  to  be  so. 

XegllKence  —  conductor  —  crossing     ac- 
cident. 

2.  That  a  conductor  of  a  train  was  not 
responsible  for  the  negligent  killing  of  a  per- 
son at  a  highway  crossing  cannot  be  assumed 
because  it  was  not  his  duty  to  keep  a  look- 
out for  persons  at  such  places. 
Railroad  ^negligence  of  lessee  ^  liabil- 
ity. 

3.  Statutory  authority  to  a  railroad  com- 
pany to  make  an  agreement  or  arrangement, 
not  inconsistent  with  law,  with  any  other 
railroad  company,  will  not  relieve  a  corpora- 
tion leasing  its  road  from  liability  for  the 
negligent  acts  of  the  lessee. 

Bemoval  of  canse  —  Joinder  ot  defend- 
ants. 

4.  An  action  for  negligent  injuries, 
against  a  foreign  and  a  local  railroad  com- 
pany and  a  local  employee,  cannot  be  re- 
moved by  the  foreign  corporation  from  the 
state  to  the  Federal  court  on  the  allegation 
that  the  local  company  and  employee  were 
not  liable  for  the  injury,  if  the  local  com- 
pany has  leased  its  road  to  the  foreign  one 
so  that  it  may  be  liable  for  the  negligent 
acts  of  the  latter  in  the  operation  of  the 
road,  and  the  accident  may  have  been  due  to 
the  negligence  of  the  individual  defendant. 

(April  15,  1008.) 

APPEAIi  by  plaintiff  from  an  order  of 
the  Circuit  Court  for  Mason  County 
transferring  to  the  Federal  court  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  killing  of  plaintiff's  intestate.  Ee- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Thomas  R.  Phister,  for  appellant: 

An  action  against  a  foreign  corporation  and 
a  local  conductor  does  not  contain  a  sepa- 
rable controversy,  and  should  not  be  removed 
to  the  Federal  court. 

Alabama  G.  S.  R.  Co.  t.  Thompson,  200 
V.  8.  20«,  50  L.  ed.  441,  26  Sup.  Ct.  Rep. 
161;  Chesapeake  &  O.  R.  Co.  v.  Dixon,  179 
U.  S.  l.-)!.  45  L.  ed.  121. 21  Sup.  Ct.  Rep.  67; 
Cincinnati,  N.  O.  ft  T.  P.  R.  Co.  v.  Bohon, 
200  V.  S.  221,  50  L.  ed.  448,  26  Sup.  Ct. 
Rep.  ICO;  Rutherford  v.  Illinois  C.  R.  Co. 
120  Ky.  15,  85  S.  W.  199;  Illinois  C.  R.  Co. 
T.  Sheegog,  31  Ky.  L.  Rep.  691,  103  S.  W. 


Note.  —  As  to  right  of  a  nonresident  cor- 
poration joined  with  a  resident  employee 
as  defendant  in  an  action  in  a  state  court 
for  personal  injuries,  to  remove  the  action 
to  the  I'l'diT'il  court,  see  note  to  Illinois  C. 
R.  Co.  V.  (Oli'v.  1  L.R.A.(N.S.)  370. 
15  L.R.A.(N.S.) 


323;  McCabe  v.  Maysville  &  B.  S.  R.  Co. 
112  Ky.  861,  66  S.  W.  1054;  Winston  v. 
Illinois  C.  R.  Co.  Ill  Ky.  954,  55  L.R.A. 
603,  65  S.  W.  13. 

The  allegations  of  the  petition  for  a  re- 
moval do  not  state  any  facts  sullicicnt  to 
give  the  Federal  court  jurisdiction. 

Rutherford  v.  Illinois  C.  R.  Co.  and  Illi- 
nois C.  R.  Co.  V.  Sheegog,  supra. 

Mr.  W.  H.  Wadsworth,  with  Messrs. 
Worthlngton  St  Cochran,  for  appellees: 

The  lessor  is  not  liable  for  the  negligence 
of  the  leasee. 

McCabe  t.  Maysville  &  B.  S.  R.  Co.  112 
Ky.  861,  66  S.  W.  1054;  Ky.  Stat.  H  673, 
769;  Sinkhom  v.  Lexington,  H.  &  P.  Tump. 
Co.  112  Ky.  205,  65  S.  W.  356. 

A  cause  of  action  must  be  stated  against 
local  defendants  to  prevent  removal. 

Davis  V.  Chesapeake  ft  O.  R.  Co.  116  Ky. 
144,  75  S.  W.  276. 

That  allegations  of  negligence  of  the  local 
defendants  were  known  to  be  untrue  when 
the  action  was  brought  is  ground  for  re- 
moval. 

Illinois  C.  R.  Co.  ▼.  Coley,  28  Ky.  L. 
Rep.  336,  1  L.R.A.(N.S.)  370,  89  S.  W. 
234;  McAlister  y.  Chesapeake  ft  O.  B.  Co. 
157  Fed.  740;  Dishon  v.  Cincinnati,  N.  O. 
ft  T.  P.  R.  Co.  66  C.  C.  A.  345,  133  Fed.  471 ; 
Kentucky  v.  Powers,  201  U.  S.  1,  50  L.  ed. 
033,  26  Sup.  Ct  Rep.  387. 

Nunn,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  an  order  of  the  cir- 
cuit court  transferring  this  case  to  the 
Federal  court  for  trial.  The  plaintiff  (ap- 
pellant) instituted  this  action  for  $25,000 
in  damages  against  appellees  for  the  alleged 
negligent  killing  of  her  husband,  who,  at 
the  time  he  was  killed,  was  crossing  appel- 
lees' road  on  a  street  in  the  city  of  Mays- 
ville, Kentucky.  She  charged  that  it  was  by 
the  joint  gross  negligence  of  the  three  ap- 
pellees in  the  management  and  operation  of 
its  train  of  cars  that  resulted  in  the  death 
of  her  husband;  that  appellee  the  Chesa- 
peake ft  Ohio  Railway  Company  of  Ken- 
tucky, a  Kentucky  corporation,  was  the 
owner  of  the  road,  and  had  leased  it  to  ap- 
pellee Chesapeake  ft  Ohio  Railway  Company 
of  Virginia,  a  foreign  corporation,  and  that 
appellee  Shannon  Hall  was  the  conductor 
on  the  train  that  killed  dinger.  The  order 
of  removal  was  made  upon  the  petition  of 
appellee  the  Chesapeake  ft  Ohio  Railway 
Company  of  Virginia,  a  foreign  corporation. 
It  was  alleged  in  the  petition,  in  substance, 
that  it  and  the  plaintiff  were  citizens  of  dif- 
ferent states,  that  its  codefendants  the 
Chesapeake  ft  Ohio  Railway  Company  of 
Kentucky  and  Shannon  Hall  were  not  nec- 
essary nor  proper  parties  to  the  action,  and 
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that  they  were  made  defendants  for  the 
sole  purpose  of  preventing  a  removal  of  the 
case  to  the  Federal  court,  thereby  unlaw- 
fully and  fraudulently  depriving  the  peti- 
tioner of  a  right  conferred  upon  it  by  the 
Constitution  and  laws  of  the  United  States; 
and  averred  that  the  allegations  of  negli- 
gence contained  in  plaintiff's  petition  as  to 
its  codefendants  were  untrue,  and  known  to 
be  so  by  her  wnen  this  suit  was  brought. 
It  was  further  alleged  that  the  petition  of 
plaintiff  stated  no  cause  of  action  at  all 
against  its  codefendants,  or  either  of  them. 
The  charge  that  its  codefendants  were  not 
necessary  nor  proper  parties  to  the  action, 
and  that  her  sole  purpose  in  making  them 
defendants  was  a  fraudulent  one  to  deprive 
it  of  its  constitutional  right,  amounts  only 
to  a  conclusion  of  the  pleader.  She  could, 
possibly  with  the  same  propriety,  have  stat- 
ed that  they  were  necessary  parties,  and 
that  the  petition  of  appellee  for  removal 
was  for  the  fraudulent  purpose  of  depriving 
her  of  the  right  to  a  trial  of  the  case  at 
her  residence;  and  this  is  also  true  of  the 
allegation  in  the  petition  for  removal  that 
the  negligence  charged  in  her  petition 
against  its  codefendants  was  untrue,  and  so 
known  by  plaintiff  at  the  time  she  filed  her 
petition.  This  allegation  and  the  others  re- 
ferred to  did  not  state  any  jurisdictional 
fact.  The  question  of  negligence  or  no  neg- 
ligence was  an  issue  solely  within  the  prov- 
ince of  the  jury  to  hear  and  determine. 
See  Chesapeake  &  O.  R.  Co.  v.  Dison,  170 
U.  8.  131,  45  L.  ed.  121,  21  Sup.  Ct.  Rep. 
67;  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  v. 
Bohon,  200  U.  S.  221,  50  L.  ed.  448,  20 
Sup.  Ct.  Rep.  106;  Rutherford  t.  Illinois 
C.  R.  Co.  120  Ky.  16,  85  S.  W.  199,  and 
Illinois  C.  R.  Co.  v.  Sheegog,  31  Ky.  L. 
Rep.  691,  103  S.  W.  323. 

This  brings  us  to  the  last  proposition  made 
in  the  petition  for  removal,  to  wit,  that  no 
cause  of  action  at  all  was  stated  in  plain- 
tiff's petition  against  its  codefendants  or 
either  of  them.  All  the  defendants  were 
charged  jointly  with  gross  negligence  which 
she  alleged  produced  the  death  of  her  hus- 
band; and  it  is  a  well-ostablished  rule  that, 
if  the  injury  inflicted  is  produced  by  two  or 
more  wrongdoers,  an  action  may  be  main- 
tained by  the  person  so  injured  either 
against  one  or  against  all  of  them.  The 
liability  of  the  wrongdoer  is  joint  and  sev- 
eral. The  injured  person  may  elect  whether 
he  will  proceed  against  one  or  all  of  them. 
While  several  may  be  guilty  of  several  dis- 
tinct negligent  acts,  yet,  if  their  concurrent 
effect  is  to  produce  an  actionable  injury, 
they  are  all  liable  therefor.  The  action, 
properly  speaking,  is  not  to  recover  for  the 
negligent  act  or  acts,  but  is  to  recover  dom- 
15  L.R.A.(N.S.) 


ages  for  the  injury  which  they  produced. 
See  Pugh  v.  Chesapeake  &  O.  R.  Co.  101 
Ky.  77,  72  Am.  St.  Rep.  392,  39  S.  W.  695, 
and  the  cases  above  cited.  It  was  alleged 
in  plaintiff's  petition  that  the  Chesapeake 
&  Ohio  Railway  Company  in  Kentucky  was 
a  Kentucky  corporation,  and  owned  the 
road,  but  had  leased  it  to  the  Chesa- 
peake A  Ohio  Railway  Company  in  Vir- 
ginia, which  operated  it  as  its  agent  or 
lessee,  and  that  Shannon  Hall  was  the  con- 
ductor of  the  train  which  was  so  negligently 
managed  and  operated  that  it  produced 
the  death  of  her  husband  while  he  was 
passing  along  a  street  in  the  city  of  Mays- 
ville.  It  does  not  appear  in  the  record 
why  the  lower  court  made  the  transfer,  but, 
from  the  brief  of  counsel  for  appellees 
we  presume  that  the  lower  court  deter- 
mined that  the  Chesapeake  &  Ohio  Railway 
Company  in  Kentucky,  although  admitted 
to  be  the  owner  of  the  road,  was  not  op- 
erating it,  and  that  Shannon  Hall  was  only 
the  conductor,  and,  by  reason  of  his  posi- 
tion, he  could  not,  and  it  was  not  his  duty 
to,  keep  a  lookout  for  persons  at  street 
crossings.  Although  it  is  alleged  in  the 
petition  that  the  conductor,  by  gross  negli- 
gence, so  managed  and  operated  the  train 
that  it  resulted  in  the  death  of  dinger,  we 
were  asked  to  assume  that  this  is  not 
true  because  of  our  general  knowledge  of 
the  position  of  a  conductor  on  a  train. 
We  also  have  some  general  knowledge  of 
the  powers  of  a  conductor,  although  his  reg- 
ular place  upon  a  train  is  in  the  caboose. 
It  may  be  that  a  conductor  has  all  the  pow- 
er and  authority  over  the  management  and 
operation  of  a  train  that  his  title  implies, 
— that  is,  the  conductor  and  controller  of 
it.  On  the  trial  it  may  be  made  to  ap- 
pear that  the  train  was  being  run  at  an 
excessive  and  dangerous  '  rate  of  speed 
through  the  city  of  Maysville  at  tbe  time 
dinger  was  killed,  and  which  caused  his 
death,  and  •that  the  conductor  had  some 
power  or  control  over  the  matter  of  speed, 
and  could  have,  by  due  care,  prevented  such 
a  rate  of  speed;  or  the  evidence  might  show 
that  he  was  guilty  of  actionable  negligence 
in  some  other  respect;  but  if,  upon  the  trial, 
it  should  appear  from  the  evidence  that 
plaintiff  had  no  reasonable  grounds  to  be- 
lieve, when  she  filed  her  petition,  that  the 
conductor  was  n^ligent  in  any  manner 
which  produced  the  death  of  dinger,  thai, 
under  the  rule  in  the  cases  of  Illinois  C. 
R.  Co.  V.  Coley,  28  Ky.  L.  Rep.  336,  1  I<Jl.A. 
(N.S.)  370,  89  S.  W.  234;  Dudley  v.  Illi- 
nois C.  R.  Co.  29  Ky.  L.  Rep.  1029, 13  LJLA. 
(N.S.)  1186,  96  S.  W.  836,  and  Underwood 
V.  Illinois  C.  R.  Co.  31  Ky.  L.  Rep.  695. 
103  S.  W.  322,  the  court  should  give  a 
peremptory  instruction  in  behalf  of  Shaa- 
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non  Hall,  and  the  case  aliouM  be  removed  j 
to  the  Federal  court,  unless  the  Kentucky 
corporation,  Chesapeake  &  Ohio  Railway 
Company  in  Kentucky,  the  owner  of  the 
road,  is  jointly  liable  with  the  Chesapeake 
&  Ohio  Railway  Company  in  Virginia,  for 
the  negligent  acts  of  any  of  the  servants 
in  charge  of  the  train  which  produced  the 
injury  and  death  of  dinger. 

The  only  question  remaining  to  be  deter- 
mined is  whether  the  Chesapeake  &  Ohio 
Railway  Company  in  Kentucky  is  respons- 
ible in  damages  with  the  Chesapeake  & 
Ohio  Railway  Company  in  Virginia  for  the 
death  of  plaintifT's  intestate.  Appellees' 
counsel  virtually  concede  that,  if  the  pro- 
visions of  the  charter  of  the  Maysville  &. 
Big  Sandy  Railroad  Company,  which  char- 
ter the  Chesapeake  &,  Ohio  Railway  Com- 
pany in  Kentucky  took  when  it  was  incor- 
porated, with  reference  to  its  powers  to 
lease  the  road,  are  in  full  force  and  effect, 
under  the  authority  of  the  case  of  McCabe 
V.  Maysville  &  B.  S.  R.  Co.  112  Ky.  861, 
66  S.  W.  1064,  the  Chesapeake  &  Ohio  Rail- 
way Company  in  Kentucky  would  be  re- 
sponsible jointly  with  the  lessee,  the  Vir- 
ginia corporation;  but  contend  that  this 
provision  of  the  charter  of  the  Maysville 
ft  Big  Sandy  Railroad  Company  stands  re- 
pealed by  i  573  of  the  Kentucky  Statutes 
of  1903,  which  in  effect  says  that  all  provi- 
sions of  charters  and  articles  of  incorpora- 
tion which  are  inconsistent  with  the  pro- 
visions of  chapter  32  of  the  Kentucky  Stat- 
utes stand  repealed  to  the  extent  of  such 
conflict,  and  claims  that  the  lease  made  by 
the  Chesapeake  &  Ohio  Railway  Company 
in  Kentucky  to  the  Virginia  corporation 
was  made  under  the  provisions  of  {  760, 
Ky.  Stat.  1903.  The  first  part  of  this  sec- 
tion deals  with  the  construction  of  spurs, 
tracks,  or  branches  of  roads  by  railroad 
companies  organized  in  Kentucky,  and  also 
authorizes  such  corporations  to  purchase  the 
property  and  franchise  of  any  other  rail- 
road company  not  a  competing  or  parallel 
line,  then  authorizes  such  corporation  to 
sell  its  franchise  and  properly  to  any  other 
company  not  a  competing  or  parallel  line, 
or  not  otherwise  prohibited  by  law  to  pur- 
chase; and,  after  speaking  of  other  matters 
not  germane  to  the  matter  under  considera- 
tion, the  section  closes  with  these  words: 
"And  may  make  any  agreement  or  arrange- 
ment, not  inconsistent  with  law,  with  any 
other  railroad  company."  There  is  no  claim 
that  the  Chesapeake  &  Ohio  Railway  Com- 
pany in  Kentucky  sold  its  property  and 
franchises  to  the  Chesapeake  &  Ohio  Rail- 
way Company  in  Virginia;  but  appellees 
claim  that  the  lease  was  made  under  the 
clause  of  S  769  above  quoted,  and  that  it 
exempts  the  Chesapeake  &  Ohio  Railway 
16  LJlJi.(N.8.) 


Company  in  Kentucky  from  all  responsibil- 
ity while  the  Chesapeake  &,  Ohio  Railway 
Company  in  Virginia  controls  and  operates 
the  road.  We  deem  it  unnecessary  to  con- 
sider and  determine  whether  the  provision 
of  the  charter  referred  to  in  the  McCabe 
Case,  supra,  was  repealed  or  not  by  the 
enactment  of  §  573,  Ky.  Stat.  1903,  for 
the  reason  that,  in  our  opinion,  if  the  lease 
was  made  under  the  authority  of  §  709, 
Ky.  Stat.  1903,  it  did  not  have  the  effect 
to  relieve  the  Chesapeake  &,  Ohio  Railway 
Company  in  Kentucky  from  the  same  re- 
sponsibility as  existed  under  the  charter 
of  the  Maysville  &  Big  Sandy  Railroad  be- 
fore the  enactment  of  §  573.  There  is  noth- 
ing in  the  language  of  $  769  exempting  it 
from  liability  in  such  a  case.  In  the  case 
of  Logan  v.  North  Carolina  R.  Co.  116  N. 
C.  940,  21  S.  E.  969,  the  court  held  that  a 
railroad  company  could  not  escape  respon- 
sibility for  negligence  by  leasing  its  road 
to  another  company,  unless  its  charter  or  a 
subsequent  act  of  the  legislature  exempts 
it  from  such  liability. 

In  the  case  of  Central  &  M.  R.  Co.  v.  Mor- 
ris, 68  Tex.  49,  3  S.  W.  457,  the  court  said; 
"It  is  well  established  that  a  railroad  com- 
pany cannot  transfer  or  lease  the  right  to 
operate  its  road,  so  as  to  absolve  itself 
from  its  duties  to  the  public,  without  leg- 
islative authority.  Nor  will  a  lease  duly 
authorized  by  law  release  the  company  from 
a  failure  to  discharge  its  charter  obligations, 
unless  the  law  giving  the  power  contains 
a  provision  to  that  effect.  Abbott  v.  Johns- 
town, G.  &  K.  Horse  R.  Co.  80  N.  Y.  27, 
36  Am.  Rep.  572;  Ohio  ft  M.  R.  Co.  v.  Dun- 
bar, 20  111.  623,  71  Am.  Dec.  291;  Nelson  v. 
Vermont  ft  C.  R.  Co.  26  Vt.  717,  62  Am. 
Dec.  614;  Macon  ft  A.  R.  Co.  v.  Mayes,  49 
Gfa.  355,  16  Am.  Rep.  678;  Washington  A. 
ft  G.  R.  Co.  V.  Brown,  17  Wall.  446,  21  L.  ed. 
676;  Illinois  C.  R.  Co.  v.  Barro,  5  Wall. 
00,  18  L.  ed.  691;  1  Rorer,  Railroads,  605 
et  seq. ;  1  Redfield,  Railways,  chap.  22,  p. 
616  (•587) ;  Pierce,  Railroads,  283,  496." 

In  the  case  of  ChoUette  v.  Omaha  ft  R. 
Valley  R.  Co.  26  Neb.  159,  4  L.R.A.  135, 
41  N.  W.  1106,  the  court,  in  considering  a 
question  like  the  one  we  have  before  us, 
quoted  with  approval  from  the  case  of 
Nelson  v.  Vermont  ft  C.  R.  Co.  supra,  as 
follows:  "The  lessors  must,  at  all  events, 
be  held  responsible  for  just  what  they  ex- 
pected the  lessees  to  do,  and  possibly  for 
all  which  they  do  do,  as  their  general 
agents;  for  the  public  can  only  look  to  that 
corporation  to  whom  they  have  delegated 
this  portion  of  public  service.  Certainly 
they  are  not  bound  to  look  beyond  them, 
although' they  may  doubtless  do  so." 

In  the  case  of  Pennsylvania  Co.  y.  Ellett, 
132  111.  664.  24  N.  E.  659,  the  court  said: 
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"The  law  has  become  settled  in  this  state, 
by  an  unbroken  line  of  decisions,  that  the 
grant  of  a  franchise,  giving  the  right  to 
build,  own,  and  operate  a  railway,  carries 
with  it  the  duty  to  so  use  the  property  and 
manage  and  control  the  railroad  as  to  do  no 
unnecessary  damage  to  the  person  or  prop- 
erty of  others;  and,  where  injury  results 
from  the  negligent  or  unlawful  operation 
of  the  railroad,  whether  by  the  corporation 
to  which  the  franchise  is  granted,  or  by 
another  corporation,  or  by  individuals  whom 
the  owner  authorizes  or  permits  to  use  its 
tracks,  the  company  owning  the  railway 
and  franchise  will  be  liable.  Lesher  v. 
Wabash  Nav.  Co.  14  111.  85,  66  Am.  Dec. 
404;  Chicago,  St.  P.  &  F.  du  L.  R.  Co. 
V.  McCarthy,  20  111.  386,  71  Am.  Dec.  286; 
Ohio  &,  M.  R.  Co.  T.  Dunbar,  supra ;  Illinois 
C.  R.  Co.  V.  Finnigan,  21  111.  646;  Illinois 
C.  R.  Co.  y.  Kanouse,  30  111.  272,  80  Am. 
Dec.  307;  Toledo,  P.  A  W.  R.  Co.  v.  Rum- 
bold,  40  111.  143;  Peoria  &  R.  I.  R.  Co.  t. 
Lane,  83  111.  448;  Pittsburgh,  C.  ft  St.  L. 
R.  Co.  T.  Campbell,  86  111.  443;  Wabash,  St. 
L.  &  P.  R.  Co.  V.  Shacklet,  106  111.  364,  44 
Am.  Rep.  701;  Balsley  t.  St.  Louis  A.  &, 
T.  H.  R.  Co.  no  ni.  68,  60  Am.  Rep.  784, 
8  N.  E.  860." 

In  the  case  of  Bower  t.  Burlington  & 
8.  W.  R.  Co.  42  Iowa,  646,  the  court  held 
that  a  railroad  corporation  cannot  escape 
liability  for  an  accident  occurring  while  its 
road  is  being  operated,  even  though  in  fact 
it  might  have  been  leased,  and  was  at  the 
time  controlled  by  another  party. 

In  the  McCabe  Case,  supra,  this  court,  in 
discussing  the  charter  of  the  Maysville  & 
Big  Sandy  Railroad  under  which  the  Chesa- 
peake k  Ohio  Railway  Company  in  Ken- 
tucky is  operating  said:  "By  its  accept- 
ance of  the  franchises  conferred  by  the  state, 
the  corporation  assumed  the  corresponding 
burdens  thereby  imposed.  These  franchises 
it  could  not  transfer  to  another  without 
distinct  legislative  authority.  The  grant 
of  power  to  lease  its  property  is  one 
thing;  the  grant  of  absolution  from  its 
responsibility  is  another,  and  is  not  to  be 
inferred  from  a  mere  power  to  lease  the 
road,  where  the  corporation  still  retains 
its  existence,  and  the  enjoyment  of  its 
franchises  in  the  rents.  For  such  grants 
are  strictly  construed,  and,  as  against  the 
public,  are  never  extended  by  construction. 
.  .  .  There  is  nothing  in  the  provision  to 
show  that  the  legislature  had  in  mind  au- 
thorizing the  company  to  devest  itself  of 
its  franchises  or  permitting  it,  while  en- 
joying them  or  their  fruits,  to  be  quit  of 
responsibility  for  their  abuse,  without  re- 
gard to  the  financial  ability  of  the  lessee 
or  his  amenability  to  suit."  In  the  same 
case  this  court  quoted  with  approval,  from 
15  L.R.A.(N.S.) 


the  case  of  Driscoll  v.  Norwich  i,  W.  B. 
Co.  65  Conn.  254,  32  Atl.  357,  as  follows: 
"A  grant  to  a  corporation  of  a  right  to 
lay  out,  construct,  and  operate  a  railroad 
is  the  grant  to  the  corporation  of  the  ca- 
pacity to  exercise  a  portion  of  the  powers  of 
sovereignty  for  the  purpose  of  making  pe- 
cuniary profit  to  itself.  This  is  its  fran- 
chise. Such  grants  are  never  made  ex- 
cept at  the  request  of  the  corporation.  In 
return,  the  corporation  is  held  to  have  prom- 
ised to  pay  just  damages  to  any  person  in- 
jured by  any  want  of  care  in  using  Um 
right  so  granted.  As  the  grant  is  of  a 
public  right,  in  which  every  one  of  the  pub- 
lic is  a  sharer,  so  the  promise  is  to  each 
one  of  the  public.  A  due  r^ard  for  the 
public  rights  obviously  requires  that  a 
corporation  which  has  asked  for  and  re- 
ceived such  a  grant  shall  not  be  absolved 
from  its  promise  except  by  an  act  of  the 
legislature  to  that  effect  so  distinct  and 
unequTvocal  as  not  to  be  open  to  mistake. 
Nothing  should  be  left  to  inference." 
See  also  York  &  M.  Line  R.  Co.  v.  Winans, 
17  How.  30,  15  L.  ed.  20,  and  Thomas  v. 
West  Jersey  R.  Co.  101  U.  S.  83,  25  L.  ed. 
052. 

This  rule  is  established  and  adhered  to 
by  the  courts  of  almost  all  the  states,  and 
is  a  just  one.  If  the  rule  were  otherwise, 
the  inducement  would  be  great  for  all  do- 
mestic corporations  to  lease  their  roads  to 
foreign  corporations,  and  avoid  litigation 
in  the  state  courts;  and  the  probability 
would  be,  under  such  rule,  that  no  citiren 
of  a  state  could  have  his  rights  determined 
in  a  state  court  when  the  amount  in  oontro- 
versy  exceeded  $2,000.  The  rule  as  above 
stated  was  adhered  to  in  the  case  of  Illinois 
C.  R.  Co.  V.  Sheegog,  31  Ky.  L.  Rep.  601, 
103  8.  W.  323,  but  in  that  case  the  question 
considered  and  determined  was  as  to  the 
liability  of  the  lessor  to  an  employee  of 
the  lessee,  who  was  killed  by  negligence,  and 
the  lessor  was  made  responsible  because  of 
defective  roadbed.  That  case  is  unlike  this, 
dinger  was  not  an  employee,  but  a  mnnber 
of  the  public  traveling  on  one  of  the  streets 
of  the  city  of  Maysville. 

Appellees'  counsel  contends  that  the  cases 
of  Harper  v.  Newport  News  ft  M.  Valley  R. 
Co.  00  Ky.  360,  14  S.  W.  346,  and  Sinkhom 
V.  Lexington,  H.  &  P.  Tump.  Co.  112  Ky. 
205,  66  S.  W.  356,  establish  a  different 
rule,  and  have  the  effect  to  release  the  les- 
sor from  liability  for  the  negligence  of 
appellee's  servants  in  the  operation  of 
trains.  The  Harper  Case  was  decided  Sep- 
tember, 1800,  and  it  appears  that  the  em- 
ployees of  the  Newport  News  ft  Mississippi 
Valley  Railway  Company  (a  lessee)  caused 
the  injuries  to  Harper;  but  it  does  not  ap- 
pear whether  Harper   was  an  employee  of 
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that  company  *  a  third  party.  The  pre- 
sumption is  that  he  was  an  employee.  If 
otherwise,  the  opinion  would  be  against',  the 
trend  of  all  the  authorities.  The  Sinkhorn 
Case  was  one  wherein  Sinkhorn  received 
his  injuries  by  reason  of  a  defective  bridge 
on  a  turnpike  road  after  the  county  had 
become  the  owner  of  it  under  legislative 
authority  after  a  vote  by  the  people  of  the 
county.  When  Sinkhorn  was  injured  the 
turnpike  company  did  not  own  the  road  or 
the  franchise.  The  county  owned  both.  The 
county  was  relieved  from  responsibility  on 
the  general  principle  that  a  county  could 
not  be  made  liable  for  such  torts.  Of  course 
the  turnpike  company  was  not  liable  be- 
cause it  had  no  interest  in  the  road  at  the 
time  Sinkhorn  was  injured;  and  the  court, 
in  substance,  said  that,  when  the  turnpike 
company  had  surrendered  all  ownership  and 
control  to  the  county,  it  was  not  responsible 
for  the  torti  of  the  county. 

In  our  opinion  the  court  erred  in  remov- 
ing the  case  to  the  Federal  court,  and  the 
judgment  is  reversed  and  remanded  for 
further   proceedings   consistent  herewith. 


MAINE  SUPREME  JUDICIAIi  COURT. 

ESTHER  ANDERSON,  Admrx.,  etc.,  of  Au- 
gust Anderson,  Deceased, 

V. 

CHARLES  G.  WETTER,  Receiver,  etc.,  of 
William  J.  Gray  et  al. 

(—  Me.  — ,  69  Atl.  105.)' 

Pleading  —  personal     Injnry  -^  death  -^ 

common-law  action. 

1.  A  cause  of  action  at  common  law,  and 
not  a  statutory  action  for  death,  is  set  out 
by  a  declaration  which  does  not  allege  im- 
mediate death,  or  death  without  recovery  of 
consciousness,  and  which  places  the  damages 
beyond  the  statutory  limit,  the  action  being 
brought  in  the  name  of  the  administratrix 
for  the  benefit  of  the  estate,  and  not  for  the 


exclusive  benefit  of  the  widow  and  children 
as  under  the  statute. 
Death  —  statutory  action. 

2.  A  new  and  distinct  cause  of  action  is 
given  by  a  statute  permitting  recovery  for 
death  resulting  from  personal  injuries,  the 
old  common-law  action  allowing  recovery 
only  for  conscious  suffering  up  to  the  time 
of  death. 

Pleading  —  amendment  —  change  of  ac- 
tion. 

3.  A  common-law  action  for  a  personal 
injury  resulting  in  death  cannot  be  amended 
so  as  to  count  upon  the  right  given  by  stat- 
ute to  recover,  for  the  benefit  of  the  widow 
and  next  of  kin,  the  damages  resulting  to 
them  from  the  death. 

(December  9,  1907.) 

EXCEPTIONS  by  defendant  to  a  ruling 
of  the  Supreme  Judicial  Court  for 
Knox  County  permitting  the  amendment  of 
a  complaint  filed  to  recover  damages  for  the 
alleged  negligent  killing  of  plaintiff's  in- 
testate.     Sustained. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  S.  Littlefleld,  for  defendant: 

A  declaration  under  the  statute  is  for  a 
different  cause  of  action  than  a  declaration 
based  on  the  common  law. 

Fink  V.  Garman,  40  Pa.  103;  Whitford 
V.  Panama  R.  Co.  23  N.  Y.  460;  Fairbanks 
V.  Stanley,  18  Me.  303;  Brigham  v.  Este,  2 
Pick.  424;  Guilford  v.  Adams,  10  Pick.  376; 
Brewer  v.  East  Machias,  27  Me.  494;  Brown 
V.  Starbird,  98  Me.  204,  56  Atl.  002;  Wil- 
loughby  V.  Atkinson  Furnishing  Co.  03  Me. 
185,  44  Atl.  612;  Butterfield  v.  Harvell,  3 
N.  H.  202;  Smith  v.  Palmer,  6  Cush.  510; 
Cooper  V.  Waldron,  50  Me.  80;  Milliken  v. 
Whitehouse,  40  Me.  527. 

Messrs.  li.  M.  Staples  and  H.  A.  John- 
son for  plaintiff. 

Cornish,  J.,  delivered  the  opinion  of  the 
court: 
This  is  an  action  against  the  defendant 


Case  Note.  —  Btght  to  amend  a  com- 
tnon-law  action  for  personal  injuries 
resulting  in  death  into  a  statutori/ 
action  for  death. 

There  is  but  very  little  authority  on  this 
question. 

In  Kansas  City  v.  Hart,  60  Kan.  684,  57 
Pac.  938,  the  plaintiff  brought  a  common- 
law  action  against  the  defendant  for  the 
loss  of  the  services  of  his  daughter  because 
of  her  death  due  to  the  negligence  of  the  de- 
fendant. He  was  afterwards  allowed  to 
amend  the  complaint  by  alleging  a  cause  of 
action  in  himself,  as  next  of  kin,  under  the 
statute.  A  recovery  was  had  on  the  amended 
declaration.  On  appeal,  the  right  to  allow 
the  amendment  was  not  definitely  passed  up- 
on, but  the  amendment  was  held  to  set  up  a 
16  L.R.A.(N.S.) 


new  cause  of  action,  which  was  barred  by 
the  statute  of  limitations. 

So,  also,  in  Boston  4  M.  R.  Co.  v.  Hurd, 
56  L.R.A.  193,  47  C.  C.  A.  615,  108  Fed. 
116,  the  action  was  changed  by  amendment 
from  one  at  common  law  for  injury  resulting 
in  death,  to  a  statutory  action  for  death; 
and  the  power  of  the  court  to  allow  the 
amendment  was  apparently  assumed.  The 
plaintiff,  however,  was  defeated  on  the 
ground  that  the  statutory  cause  of  action 
was  barred  by  the  statute  of  limitations.  It 
does  not  appear  whether  or  not  the  limita- 
tion period  had  expired  before  the  com- 
mencement of  the  action. 

Where  the  declaration  contained  in  one 
count,  a  cause  of  action  at  common  law  for 
suffering  endured  by  deceased,  and  also  a 
cause  of  action  under  the  statute  for  his 
death  which  was  very  imperfectly  stated,  it 
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as  receiver  of  William  J.  Gray  and  others, 
owners  and  operators  of  a  granite  quarry, 
for  negligently  causing  the  death  of  August 
Anderson,  plaintiff's  intestate.  To  the  orig- 
inal declaration  in  the  writ  the  defendant 
demurred,  his  demurrer  was  sustained,  and 
the  plaintiff  was  given  leave  to  amend.  The 
amendment,  when  filed,  was  objected  to  by 
the  defendant,  but  allowed  by  the  presid- 
ing justice,  and  on  defendant's  exceptions 
to  this  ruling  the  case  comes  before  this 
court. 

Two  questions  are  involved:  First.  Was 
the  original  declaration  intended  to  be  made 
under  the  common  lawT  Second.  If  so,  can 
the  writ  be  amended  by  substitution  for  the 
original  declaration  a  declaration  under 
Rev.  Stat.  chap.  89,  SS  9,  10.  t  i- 

Tlie  original  declaration  was  inartii«4aI1y 
drawn,  but  was  manifestly  designed  to  set 
out  a  cause  of  action  at  common  law.  In  any 
event,  it  did  not  embody  the  essential  ele- 
ments to  bring  it  within  the  statutory  dec- 
laration. It  alleges,  not  immediate  death, 
nor  death  without  recovering  consciousness, 
but  that  the  intestate  "died  in  about  three 
and  one-half  hours  after  being  thrown  as 
aforesaid  and  strilcing  upon  his  head."  A 
similar  allegation  in  Sawyer  v.  Perry,  88  Me. 
42,  33  Atl.  660,  was  held  to  describe  a  com- 
mon-law right  of  action.  "It  fails  to  appear, 
either  by  inference  or  direct  averment, 
whether  he  became  unconscious  from  his  in- 
juries or  endured  conscious  suffering  while 
he  survived."  Conley  v.  Portland  Gaslight 
Co.  06  Me.  281,  52  Atl.  666. 

The  amount  of  damage  claimed  in  the  writ 
is  $10,000,  while  the  limit  in  the  statutory 
action  is  $5,000,  and  the  action  itself  is 
brought  in  the  name  of  the  administratrix 
for  the  benefit  of  the  estate,  and  not  for  the 
exclusive  benefit  of  the  widow  and  children 
as  under  the  statute. 

Our  conclusion,  therefore,  on  the  first 
point,  is  that  the  original  declaration  was 


framed  under  the  common  Taw.  That  being 
so,  the  question  arises  whether  the  amend- 
ment, clearly  introducing  a  cause  of  action 
ilnder  the  statute,  was  allowable.  All  the 
points  above  referred  to  as  keeping  the  orig- 
inal declaration  outside  the  statutory  re- 
quirements have  been  changed  in  the  amend- 
ment to  meet  those  requirements. 

Amendments  in  matters  of  form  are  al- 
lowed under  Rev.  Stat.  chap.  84,  S  10,  and  in 
matters  of  substance  under  rule  5  of  this 
court.  But  this  rule  also  provides  that  "no 
new  count  or  amendment  of  a  declaration 
will  be  allowed,  unless  it  be  consistent  with 
the  original  declaration,  and  for  the  same 
cause  of  action."  It  is  familiar  law  that  an 
amendment  introducing  a  new  cause  of  ac- 
tion is  not  allowable.  Bangor,  O.  k  M.  R. 
Co.  V.  Smith,  40  Me.  9,  77  Am.  Dec.  246; 
Milliken  ▼.  Whitehouse,  49  Me.  627 ;  Cooper 
v.  Waldron,  60  Me.  80;  Farmer  v.  Portland, 
63  Me.  46 ;  Lawry  v.  Lawry,  88  Me.  482,  34 
Atl.  273.  The  existence  of  the  rule  is  ad- 
mitted. Its  application  is  sometimes  diffi- 
cult. 

What  is  meant  by  the  term  "cause  of  ac- 
tion!" Some  confusion  has  arisen  from  » 
misapprehension  of  its  exact  significance. 

It  does  not  refer  to  the  facts  and  circum- 
stances which  may  be  introduced  in  evidence, 
and  because  of  whose  occurrence  the  action 
has  resulted.  Those  might  be  spoken  of  as 
causes  for  action,  but  they  are  not,  proper- 
ly speaking,  a  cause  of  action. 

The  term  is  clearly  and  discriminatingly 
defined  by  Mr.  Pomeroy  as  follows:  "The 
primary  right  belonging  to  plaintiff  and  the 
corresponding  duty  belonging  to  defendant. 
and  the  delict  or  wrong  done  by  the  defend- 
ant, consisting  in  a  breach  of  such  primary 
right  or  duty,  constitute  a  cause  of  action." 
Pom.  Rem.  {  462. 

So,  too,  causes  of  action  are  often  con- 
founded with  remedies.  This  is  clearly 
brought  out  in  the  case  of  Emory  t.  Hazard 


was  held,  in  Daley  v.  Boston  t  A.  R.  Co. 
147  Mass.  101,  16  N.  E.  690,  that  an  amend- 
ment to  the  declaration  which  added  a 
count  perfecting  the  statement  of  the  cause 
of  action  under  the  statute  was  permissible 
if  the  plaintiff  intended  to  set  forth  and 
rely  upon  both  causes  ol  action.  As  to  the 
contention  that  the  amended  declaration 
would  be  demurrable,  the  court  said:  "If 
the  result  was  that  the  declaration  as  thus 
amended  was  demurrable,  or  that  the  plain- 
tiff would  be  compelled  before  proceeding  to 
trial,  to  abandon  one  or  the  other  count,  that 
was  a  matter  to  be  thereafter  decided." 

An  amendment  to  a  count  under  the  stat- 
ute giving  a  right  of  action  for  negligent 
death  was  allowed  in  Bartley  t.  Boston  & 
N.  Street  R.  Co.  (Mass.)  83  N.  E.  1093, 
where  the  complaint  contained  common  law 
15  L.RA.(N.S.) 


counts  for  conscious  suffering  before  death, 
as  well  as  the  statutory  count  for  the  death, 
which  joinder  of  counts  was  permitted  by 
the  statute.' 

Where  the  action  as  originally  brought 
was  at  common  law,  and, was  based  on  the 
alleged  negligence  of  defendant,  causing  the 
death  of  plaintiff's  intestate,  it  was  held,  in 
Sawyer  v.  Perry,  88  Me.  42,  33  Atl.  660, 
that  an  amendment  by  inserting  an  allega- 
tion therein  that  the  action  was  brought  for 
the  benefit  of  the  widow,  thus  bringing  the 
action  under  the  statute,  was  demurrable 
upon  the  ground  that  the  complaint  failed 
in  its  amended  form  to  allege  that  the  death 
was  immediate,  to  which  class  of  deaths  re- 
sulting from  negligent  injuries  only  the  stat- 
ute applies;  but  the  right  to  amend  was  not 
discussed. 
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Powder  Ck>.  22  S.  C.  476,  63  Am.  Rep.  730, 
"where  the  court  says:  "Causes  of  action  are 
very  often  confounded  with  remedies;  and, 
being  rer;arded  as  synonym\)us,  the  rules  es- 
tablinhed  with  reference  to  the  one  are  some- 
times su|)po3ed  to  be  applicable  to  the  other. 
This,  however,  is  a  mistaken  view  of  the  sub- 
ject, as  a  brief  investigation  will  show.  A 
-cause  of  action  may  be  defined  in  general 
terms  to  be  a  legal  right,  invaded  without 
justification  or  sufficient  excuse.  Upon  such 
invasion  a  cause  of  action  arises,  which  en- 
titles the  party  injured  to  some  relief,  by  the 
Application  of  such  remedies  as  the  laws  may 
afford.  But  the  cause  of  action,  and  the  rem- 
-edy  sought,  are  entirely  different  matters. 
The  one  precedes  and,  it  is  true,  gives  rise  to, 
the  other,  but  they  are  separate  and  distinct 
from  each  other,  and  are  governed  by  differ- 
«nt  rules  and  principles.  It  is  true  that  the 
motive  which  prompts  the  action  is  a  desire 
for  relief,  and  to  obtain  this  relief  is  the  ob- 
ject of  the  action;  .  .  .  but  this  is  not 
the  legal  sense  of  the  phrase  'cause  of  ac- 
tion.' On  the  contrary,  that  sense  is  as 
stated  above;  i.  «.,  a  breach  of  one's  legal 
righU." 

A  cause  of  action  is  therefore  neither  the 
circumstances  that  occasioned  the  suit,  nor 
the  remedy  employed,  but  a  legal  right  of 
action.  The  adjectives  "good"  and  "bad" 
«annot,  strictly  speaking,  be  applied  to  it. 

If  a  person  have  a  legal  right  to  sue,  he 
has  a  good  (that  is  legally  sufficient)  cause 
-of  action.  "If  he  have  no  legal  right  to  sue, 
he  has  not  merely  a  bad  cause  of  action,  but 
no  cause,  ...  so  'good  cause  of  action' 
«an  mean  no  more  than  'cause  of  action.'" 
Parker  v.  Enslow,  102  III.  272,  40  Am.  Rep. 
588. 

With  this  definition  in  mind  that  a  cause 
of  action  is  a  right  -of  action,  let  us  consider 
the  nature  of  the  proposed  amendment.  "By 
the  common  law  no  value  is  ever  put  upon 
human  life  to  be  recovered  by  way  of  dam- 
ages." Nickerson  v.  Harriman,  38  Me. 
277 ;  Carey  v.  Berkshire  R.  Co.  1  Cush.  476, 
48  Am.  Dec.  616.  No  cause  or  right  of  ac- 
tion exists  in  case  of  such  wrongful  death. 
This  means,  not  merely  that  there  exists  a 
cause  of  action  which  is  extinguished  or 
Abated  by  other  recognized  legal  principles, 
but  that  no  cause  or  right  of  action  ever 
Arises  or  exists  for  such  a  wrongful  act. 

Such  is  the  doctrine  of  the  common  law 
under  which  the  original  declaration  in  this 
writ  was  framed. 

But,  following  Lord  Campbell's  act  in 
England  (9  &  10  Vict.  chap.  93,  1847),  in 
most  of  the  states  the  common  law  has  l>een 
abrogated  to  a  greater  or  less  extent,  and 
by  statute  a  new  cause  of  action  has  been 
«reated 

In  this  state,  as  early  as  1821,  an  act  was 
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passed  providing  for  recovery  by  indictment 
for  the  use  of  the  heirs  in  case  a  life  was 
lost  through  a  defect  in  a  highway  for  whicli 
a  town  was  liable.  By  chapter  70,  p.  59, 
Pub.  Laws  1848,  a  similar  provision  was 
enacted  with  reference  to  steamboats  and 
railroads,  fixing  the  limit  of  recovery  at 
$2,000,  which  act  was  superseded  by  chap- 
ter 161,  p.  159,  Pub.  Laws  1855,  making  the 
limit  $5,000. 

This  provision  was  held  to  have  been  made 
to  obviate  the  objection  to  such  recovery 
arising  from  the  long-established  doctrine  of 
the  common  law  that  no  action  for  damage 
could  be  sustained  for  such  loss  of  life. 
State  V.  Grand  Trunk  R.  Co.  58  Me.  176, 
4  Am.  Rep.  258. 

This  proceeding  by  indictment  continued 
until  1891,  when,  in  chapter  124,  p.  135, 
Pub.  Laws,  the  legislature  passed  an  act 
"to  Give  a  Bight  of  Action  for  Injuries 
Causing  Death"  by  a  civil  suit,  brought  in 
the  name  of  the  personal  representatives, 
for  the  benefit  of  the  widow  and  children  or 
heirs  of  the  deceased,  and  extending  the 
scope  to  any  person  or  corporation  through 
whose  wrongful  act  or  negligence  the  death 
occurred.  The  passage  of  this  act  was  held 
to  supersede  and  abrogate  the  remedy  by 
indictment.  State  v.  Maine  C.  R.  Co.  90 
Me.  267,  38  Atl.  168.  The  act  of  1891  is 
now  embodied  in  Rev.  Stat.  chap.  80,  {{9, 
10. 

The  effect  of  this  legislation  is  apparent. 
It  was  not  to  create  a  new  remedy  for  an 
existing  cause  of  action;  but  to  create  th« 
cause  of  action  itself  where  none  existed 
before.  It  was  therefore  necessarily  s  new 
cause  of  action, — •  new  right  of  action. 

The  two  causes  are  inherently  distinct, 
both  in  their  nature  and  in  their  results. 
The  statutory  cause  of  action  begins  where 
the  common  law  leaves  off.  The  common 
law  gave  to  the  personal  representative  a 
right  of  action  to  recover  for  conscious  suf- 
fering up  to  the  time  of  death,  but  nothing 
for  the  death  itself.  The  statute  does  not 
apply  in  case  of  conscious  suffering,  and 
therefore  gives  no  damage  for  that,  but  for 
the  death  itself,  which  must  follow  immedi- 
ately. The  former  is  brought  for  the  bene- 
fit of  the  state;  the  latter,  for  the  benefit 
of  the  next  of  kin,  and  ignores  the  state. 
The  rule  of  damages  in  the  two  actions  is 
entirely  different  (McKay  v.  New  England 
Dredging  Co.  92  Me.  454,  43  Atl.  29),  and, 
while  the  latter  is  limited  in  amount  to 
$5,000,  the  former  is  unlimited.  The  statu- 
tory limitation  of  the  former  is  six  years,  of 
the  latter  two  years.  With  different  parties 
in  interest,  different  ground  of  suit,  differ- 
ent rule  of  damages,  different  application  of 
funds,  and  different  time  of  limitation,  can 
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there  be  any  doubt  that  there  is  a  different 
and  a  new  cause  of  action? 

In  Sawyer  v.  Perry,  88  Me.  42,  33  Atl.  060, 
the  court,  in  discussing  the  purpose  of  the 
statute,  says  the  object  was  "not  to  give  a 
new  right  of  action  where  ample  means  of 
redress  already  existed,  but  to  supplement 
the  existing  law,  and  give  a  new  right  of 
action  in  a  class  of  cases  where  no  means 
of  redress  before  existed." 

In  McKay  v.  New  England  Dredging  Co. 
supra,  the  court  says:  "The  right  to  any 
compensation  is  wholly  created  by  the  stat- 
ute, and  the  amount  of  the  compensation  is 
to  be  measured  solely  by  the  standard  pre- 
scribed by  the  statute.  At  common  law,  in 
cases  like  this,  there  was  no  right  of  action 
in  the  widow,  children,  or  heirs  for  any 
compensation.  .  .  .  The  statute  is  to  be 
construed  as  a  new  statute  creating  a  new 
right,  and  not  as  aflirming  or  reviving  an 
ancient  right." 

Similar  statutes  have  received  the  same 
construction  in  other  jurisdictions,  where 
they  have  been  held  to  be,  not  remedial  in 
their  nature,  but  creative  of  a  distinctly 
new  and  independent  right.  Fink  t.  Gar- 
man,  40  Pa.  95;  Matz  v.  Chicago  &  A.  R. 
Co.  (C.  C.)  85  Fed.  180;  Union  P.  R.  Co. 
V.  Wyler,  158  U.  S.  286,  39  h.  ed.  983,  16 
Sup.  Ct.  Rep.  877. 

The  test  as  to  what  constitutes  a  new 
cause  of  action  was  laid  down  by  Chief  Jus- 
tice Parker  in  Ball  v.  Claflin,  5  Pick.  303, 
16  Am.  Dec.  407,  as  follows:  "The  new 
count,  offered  under  leave  to  amend,  must 
be  consistent  with  the  former  count  or 
counts ;  that  is,  it  must  be  of  the  like  kind 
of  action,  subject  to  the  same  plea,  and 
such  as  might  have  been  originally  joined 
with  the  others.  It  must  be  for  the  same 
cause  of  action;  that  is,  the  subject-matter 
of  the  new  count  must  be  the  same  as  of 
the  old.  It  must  not  be  for  an  additional 
claim  or  demand,  but  only  a  variation  of 
the  form  of  demanding  the  same  thing." 

The  same  court  hud  occasion  to  apply 
this  test  in  the  recent  case  of  Brennan  v. 
Standard  Oil  Co.  187  Mass.  376,  73  N.  E. 
472,  where  they  held  that  a  count  by  an  ad- 
ministrator for  the  benefit  of  the  next  of 
kin  under  the  statute  for  causing  the  death 
of  plaintiff's  intestate  cannot  be  joined 
with  a  count  at  common  law  for  conscious 
suffering  of  the  intestate  before  his  death. 
This  case  is  precisely  in  point  as  showing 
that  the  new  count  is  not  "consistent  with 
the  original  declaration,"  as  required  by 
our  rule  of  court.  The  learned  counsel  for 
the  plaintiff  cites  many  cases  where  amend- 
ments in  matters  of  substance  have  been  al- 
lowed, but  a  careful  examination  shows  that 
they  were  all  within  their  legitimate  sphere. 
They  simply  contained  a  fuller  statement  of 
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the  plaintiff's  claim,  as  in  Mitchell  v.  Chase, 
87  Me.  172,  32  Atl.  867,  where  the  court 
fotind  that  the  plaintiff  intended  to  insti- 
tute an  action  under  the  statute  relating 
to  damages  by  dogs,  but  failed  to  set  it 
out  in  detail ;  or  the  amendment  was  merely- 
additional  to  the  description  of  the  alleged 
defect,  as  in  Chapman  ▼.  Nobleboro,  76  Me. 
427 ;  Babb  v.  Oxford  Paper  Co.  99  Me.  298, 
59  Atl.  290,  and  similar  cases.  They  all 
come  within  the  rule  laid  down  by  thi» 
court  in  Pullen  v.  Hutchinson,  25  }fe.  249, 
and  Annis  v.  Gilmore,  47  Me.  152,  that, 
"where  an  intended  cause  of  action  is  de- 
fectively set  forth,  and  yet  so  as  clearly 
to  be  distinguished  from  any  other  cause  of 
action  in  the  manner  it  would  be  if  the  dec- 
laration was  perfect,  then  the  amendment 
may  properly  be  allowed."  In  other  words, 
an  amendment  in  the  case  at  bar  which 
would  make  a  fuller  sta'tement  of  the  plain- 
tiff's claim  at  common  law  would  be  allow- 
able, but  to  insert  an  inconsistent  count  and 
a  new  and  entirely  different  cause  of  action 
is  a  subversion  of  the  rule. 

The  case  falls  more  nearly  within  the  de- 
cision in  Milliken  v.  Whitehouse.  49  Me.  527, 
where  the  court  says:  "The  original  count 
contained  nothing  which  would  or  could  lead 
to  the  conclusion,  or  even  the  suspicion,  that 
the  facts  made  essential  to  the  maintenance 
of  the  action  required  by  J  3,  p.  99,  chap. 
109,  Stat.  1844,  were  any  part  of  the  cause 
of  the  action;  audit  does  not  fall  within  the 
provision  of  the  statute  allowing  amend- 
ments in  the  discretion  of  the  court."  It 
is  further  argued  that  the  amendment  should 
be  allowed  because  it  is  based  upon  the  same 
facts  as  the  original  declaration,  and  that 
in  that  sense  the  cause  of  action  is  the  same. 
This  arises  from  a  misapprehension  as  to 
the  meaning  of  the  term  "cause  of  action," 
before  defined.  The  point  is  answered  by 
the  Supreme  Court  of  the  United  States  in 
these  words:  "It  is  argued,  however,  that, 
as  all  the  facts  necessary  to  recovery  were 
averred  in  the  original  petition,  the  subse- 
quent amendment  set  out  no  new  cause  of 
action  in  alleging  the  Kansas  statute.  If 
the  argument  were  sound,  it  would  only 
tend  to  support  the  proposition  that  there 
was  no  departure  or  new  cause  of  action 
from  fact  to  fact,  and  would  not  in  the 
least  meet  the  difficulty  caused  by  the  de- 
parture from  law  to  law.  .  .  .  Tlie  most 
common,  if  not  the  invariable,  test  of  de- 
parture in  law,  as  settled  by  the  authorities 
referred  to,  is  a  change  from  the  assertion 
of  a  cause  of  action  under  the  common  or 
general  law  to  a  reliance  upon  a  statute 
giving  a  particular  or  exceptional  right" 
Union  P.  R.  Co.  v.  Wyler.  supra. 

It  is  doubtless  true  that  greater  liber.ility 
than  formerly  is  allowed  in  the  matter  ot 
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Bmendinents,  and  that  mere  technicalities 
are  not  viewed  with  favor.  But  it  is  also 
true  that  well-established  principles  and 
precedents  are  not  to  be  lightly  set  aside. 
"It  will  not  be  wise  to  depart  too  far  from 
the  established  rules  of  pleading.  Constant 
departures  from  these  rules  will  soon  re- 
sult in  confusion.  In  the  end  it  will  be 
found  that  justice  will  be  better  subserved 
by  adhering  to  the  remedies  provided  by 
law  than  in  departing  from  them."  Lawiy 
V.  Lawry,  88  Me.  482,  34  Atl.  273. 

Our  conclusion  therefore  is  that  the 
amendment  was  improperly  allowed,  and 
the  entry  must  be — 

Exceptions  sustained. 


MASSACHUSETTS  SUPREME 
JUDIOIAIi  COITBT. 

PALATINE   INSURANCE   COMPANY  OF 
LONDON,  Limited, 

V. 

ANNIE  KEHOE. 

U97  Mass.  364,  83  N.  E.  866.) 

Insurance  ^  removal  ^  temporary  stor- 
age. 

1.  A  policy  of  insurance  on  chattels,  giv- 
ing permission  to  move  them  from  their  lo- 
cation to  a  specified  building,  the  policy  to 
cover  the  property  during  removal  in  pro- 
portion as  the  value  in  each  location  shall 
bear  to  the  whole  value,  will  not  cover  the 
property  while  temporarily  in  another  build- 
ing, although  in  process  of  removal. 

Same  —  payment  —  estoppel. 

2.  Payment  of  the  amount  due  under  a 
fire-insurance  policy  does  not  waive  fraudu- 
lent misrepresentations  as  to  the  location 
of  the  property  at  the  time  of  loss,  the  prop- 
erty having  in  fact  been  moved  so  as  to 
release  the  liability  of  the  insurer. 

(February  26,  1908.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  an  action  brought 
to  recover  money  which  had  been  paid  under 
an  insurance  policy,   which  resulted  in  a 
judgment  in  favor  of  defendant.    Sustained. 
The  facts  are  stated  in  the  opinion. 
Mr.  Kicliard  D.  Ware,  for  plaintiff: 
A  court  will  not  extend  a  risk  beyond 
what  is  plainly  written  in  the  policy. 


Note.  —  Aside  from  the  decision  in  the 
above  case,  Goodhue  v.  Hartford  F.  Ins.  Co. 
184  Mass.  41,  67  N.  E.  645,  which  is  suffi- 
ciently set  forth  in  the  opinion  to  the  above 
case,  is  apparently  the  only  case  passing 
upon  the  liability  of  an  insurance  company 
for  the  destruction  of  insured  property  while 
in  the  process  of  removal,  under  a  policy 
covcrinp;  it  at  l>oth  t:  nnini. 
15  L.R.A.(X.S.) 


Bradbury  v.  Westchester  F.  Ins.  Co.  80  Me. 
396,  6  Am.  St.  Rep.  219,  15  Atl.  34;  Ly- 
coming County  Ins.  Co.  v.  Updegraff,  40  . 
Pa.  311;  Hartford  F.  Ins.  Co.  v.  Farrish, 
73  111.  166;  Mawhinney  v.  Southern  Ins. 
Co.  98  Cal.  184,  20  L.R.A.  87,  32  Pac. 
945;  English  v.  Franklin  F.  Ins.  Co.  55 
Mich.  273,  64  Am.  Rep.  377,  21  N.  W.  340. 

The  mere  fact  that  the  removal  is  a  tem- 
porary one  ought  not  of  itself  to  protect 
property  insured  when  removed  and  situ- 
ated at  the  time  of  loss  in  another  place 
than  that  specifically  designated. 

Joyce,  Ins.  {  1747. 

Mr.  Harrison  Dunham,  for  respondent: 

PajTnent  settled  the  policy. 

West  Coast  Lumber  Co.  v.  State  Invest. 
&  Ins.  Co.  98  Cal.  502,  33  Pac.  268;  Berk- 
shire Mut.  F.  Ins.  Co.  y.  Sturgis,  13  Gray, 
177. 

Knowlton,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff  contended  that  a  part  of 
the  property  included  in  the  policy  was  not 
covered  by  it  at  the  time  of  the  flre,  because 
it  bad  been  removed  from  the  building  in 
which  it  Iras  insured  -  to  another  building 
near  by,  which  was  burned  in  the  same 
conflagration. 

Upon  the  policy  a  rider  had  been  attached, 
as  follows :  "  Permission  is  hereby  given  the 
assured  to  remove  the  within-insured  prop- 
erty to  frame-dwelling  building  situate  east 
side  South  Main  street,  between  Union  and 
Maple  streets  in  Randolph,  Massachusetts. 
This  policy  to  attach  and  cover  the  same  in 
both  locations  during  removal,  in  propor- 
tion as  the  value  of  each  location  shall  bear 
to  the  value  in  both,  and  after  removal  shall 
attach  and  cover  in  new  location  only." 
There  was  evidence  tending  to  show  that  an 
important  part  of  the  property  had  been 
removed  and  stored  temporarily  in  another 
building,  with  a  view  to  the  subsequent  re- 
moval of  it  to  Randolph.  As  to  this,  the 
judge  instructed  the  jury  as  follows:  "Now, 
as  to  any  articles  which  were  moved  from 
the  Irving  cottage,  if  any  were,  and  tem- 
porarily placed  in  another  building,  that 
being  a  part  of  the  transmission  of  the  prop- 
erty from  the  Irving  cottage  to  Randolph 
within  any  reasonable  grounds,  the  policy 
of  insurance  might  cover  such  property  in 
its  transmission  from  the  one  place  to 
another.  ...  It  must  appear  that,  if 
any  portion  of  the  property  was  placed 
temporarily  in  another  building  while  it 
was  in  process  of  being  moved,  the  placing 
of  that  property  there  was  for  a  very  short 
period  of  time  only,  that  it  was  temporarily 
there,  and  that  it  was  not  to  remain  there 
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and  did  not  remain  there  under  the  protec- 
tion of  that  building."  This  was  erroneous. 
In  Goodhue  t.  Hartford  F.  Ins.  Co.  184  Mass. 
41,  67  K.  E.  045,  it  was  decided,  under  a 
contract  in  substantially  the  same  terms  as 
the  one  now  before  us,  that  goods  which 
were  burned  in  railroad  cars  while  being 
removed  were  not  covered  by  the  policy. 
Other  cases  involving  the  same  general  prin- 
ciple are  Bradbury  y.  Westchester  F.  Ins. 
Co.  80  Me.  396,  6  Am.  St.  Rep.  219,  15 
Atl.  34;  English  v.  Franklin  F.  Ins.  Co.  65 
Mich.  273,  54  Am.  Rep.  377,  21  N.  W.  340; 
Lycoming  County  Ins.  Co.  v.  Updegraff,  40 
Fa.  311;  Hartford  F.  Ins.  Co.  ▼.  Farrish,  73 
111.  166;  Mawhinney  v.  Southern  Ins.  Co.  98 
Cal.  184,  20  L.R.A.  87,  32  Pac.  045. 

There  was  evidence  tending  to  show  a 
fraudulent  representation  by  the  defendant 
to  the  plaintiff  that  this  property  had  not 
been  removed  from  the  place  where  it  was 
when  the  policy  was  issued,  and  that  most 
of  the  property  was  in  that  place  at  the 
time  of  the  fire,  a  small  portion  only  hay- 
ing been  removed  to  Randolph.  The  in- 
struction just  quoted  was  important  as 
l>earing  upon  the  materiality  of  the  fraudu- 
lent representation,  if  there  was'  a  fraudu- 
lent representation. 

At  the  request  of  the  defendant,  the  judge 
also  insti'ucted  the  jury  that  "payment  by 
the  plaintiff  to  the  defendant  in  this  action 
is  a  waiver  of  all  breaches  of  the  insurance 
policy  on  the  part  of  the  defendant,  and 
every  defense  which  might  have  been  made 
to  the  policy  on  which  said  payment  was 
made  except  for  such  waiver."  This  leaves 
out  of  consideration  the  fact  that,  upon  the 
evidence,  the  payment  might  have  been  pro- 
cured by  fraudulent  representations  of  the 
defendant  in  regard  to  material  matters. 
If  it  was  so  procured  the  plaintiff,  on  dis- 
covery, might  avoid  the  effect  of  it,  and  it 
would  not  constitute  a  waiver.  In  Berk- 
shire Mut.  F.  Ins.  Co.  v.  Sturgis,  13  Gray, 
177,  relied  on  by  the  defendant,  there  is 
nothing  that  precludes  one  from  avoiding 
a  settlement  procured  by  fraud.  This  in- 
struction was  erroneous. 

As  bearing  upon  one  branch  of  the  case, 
the  assignment  of  the  policy  to  the  defend- 
ant by  her  husband,  after  the  payment  to 
her  by  the  plaintiff,  with  the  assent  of  the 
plaintiff's  agents  indorsed  upon  the  policy, 
was  rightly  admitted. 

The  other  questions  of  evidence  presented 
by  the  bill  of  exceptions  are  not  likely  to 
arise  in  the  same  form  at  another  trial, 
and  we  do  not  think  it  necessary  to  con- 
sider them. 

Exceptions  sustained. 
15  L.R.A.(N.S.) 
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PAUL  WIERSE 

y. 

BETTIE  8.  THOMAS,  Impleaded,  etc.,  Appt. 

(145  N.  C.  261,  60  S.  E.  68.) 

Exemption  laws  —  evasion  —  injnnction. 

1.  Restraining  a  resident  creditor  from 
proceeding  in  another  state  to  reach  wages 
of  his  debtor,  who  resides  in  the  same  state 
with  himself,  in  violation  of  its  exemption 
laws,  does  not  violate  constitutional  pro- 
visions requiring  each  state  to  give  full  faith 
and  credit  to  the  judicial  proceedings  of 
other  states,  or  entitling  citizens  of  each 
state  to  the  privileges  and  immunitiea  of 
the  several  states. 

Same  —  presumption. 

2.  The  intention  to  evade  the  local  ex- 
emption laws  is  necessarily  presumed  where 
a  creditor  resorts  to  the  courts  of  another 
state  to  collect  a  debt  from  a  debtor  re- 
siding in  the  same  city  with  himself,  by 
attachment  of  his  wages,  where  the  em- 
ployer also  has  an  office  and  is  doing  busi- 
ness in  the  same  city,  and  the  local  courts 
are  open  and  accessible. 

Same  —  Jurisdiction. 

3.  That  wages  due  from  a  railroad  operat- 
ing in  two  states,  to  an  employee  resident 
in  one  of  them,  are  subject  to  the  jurisdic- 
tion of  the  courts  of  the  other  state  in  a 
proceeding  to  subject  them  to  a  claim  of 
a  creditor  of  the  employee  residing  in  the 
same  state  with  him,  does  not  impair  the 
right  of  the  courts  of  the  latter  state,  acting 
in  personam,  to  compel  observance  of  its 
exemption  laws. 

Same  ^  removal  from  state. 

4.  A  lalMrer  who  removes  from  a  state 
in  whose  courts  he  has  instituted  proceed- 
ings to  enjoin  his  local  creditor  from  pro- 
ceeding in  the  courts  of  another  state  to 
subject  his  wages  to  the  payment  of  a  debt, 
at  any  time  before  they  are  applicable  there- 
to, loses  the  benefit  of  the  general  exemption 
laws  of  the  state  where  the  suit  was  brought. 

(October  23,   1907.) 

Case  Ifote.  —  Iniunction  against  suit  in 
another  state  to  evade  local  exemp- 
tion laws. 

In  view  of  the  rule  that  the  courts  of 
one  state  will  not,  in  the  absence  of  a  local 
statute  requiring  it,  recognize  or  enforce 
the  exemption  laws  of  another  state  in  whieti 
the  debtor  is  domiciled  (see  case  note  to 
National  Tube  Co.  v.  Smith,  1  L.R.A.(N.S.) 
195),  and  of  the  fact  that  the  benefits  of 
exemption  laws  are  frequently,  if  not  gen- 
erally, confined  to  residents  to  the  exclusion 
of  nonresidents,  the  desirability  of  protect- 
ing resident  debtors  against  the  loss  of  their 
exemptions  by  garnishment  or  attachment 
proceedings  in  other  states  has  been  quite 
generally  recognized.    The   practical   neces- 
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APPEAL  by  defendant  Thomas  from  an 
order  of  the  Superior  Court  for  New 
Hanover  County  restraining  the  mainte- 
nance of  an  action  to  compel  payment  of  a 
debt  out  of  wages  which  had  been  earned 
by  plaintiff.    Affirmed. 

Statement  by  Hoke,  J.: 

The  court  found  the  facts  to  be  as  fol 
lows:  "That  the- plaintiff,  at  the  date  of 
the  institution  of  these  proceedings,  was  a 
resident  of  North  Carolina,  the  defendant 
Thomas  &  Company  resident  of  North  Caro- 
lina, and  the  defendant  corporation,  hav- 
ing its  principal  place  of  business  at  Wil- 
mington, North  Carolina,  operating  a  rail- 
road in  Virginia,  Xorth  Carolina,  South 
Carolina,  and   Georgia.     Plaintiff  and   the 


othfr  defendant  reside  in  Wilmington, 
Xorth  Carolina.  That  at  said  date  plain- 
tiff was  a  resident  having  a  family  residing 
in  Wilmington,  where  plaintiff  worked  as 
an  employee  of  defendant  company.     That 

on  the  day  of  May,   1900,  defendant 

Thomas  &  Company  sent  an  account  against 
plaintiff  for  collection  to  Atlanta,  Georgia, 
where  an  attachment  was  issued  against 
plaintiff  in  a  justice's  court,  levying  upon 
the  indebtedness  of  Atlantic  Coast  Line 
Railroad  Company  to  plaintiff;  such  action 
not  being  prosecuted  further  by  reason  of 
the  restraining  order  issued  in  this  cause. 
That  the  amount  of  indebtedness  due  by 
the  defendant  company  to  plaintiff  was  $70, 
being  for  his  personal  services  rendered 
within  sixty  days  prior  to  said  levy,  and 


•ity  for  such  protection  is  increased  by  the 
fact  that  it  is  now  settled  that  a  debt  may 
have  a  situs,  for  the  purposes  of  garnish- 
ment, in  a  state  other  than  that  in  which 
the  creditor  (the  principal  defendant  in 
the  garnishment  proceedings)  is  domiciled, 
and  that  the  debt  may  be  subjected  to  gir- 
nishment  without  obtaining  personal  juris- 
diction over  him.  (See  note  to  Goodwin  v. 
Claytor,  67  L.R.A.  209.)  In  some  states, 
for  the  purpose  of  protecting  a  resident 
debtor  against  the  loss  of  his  exemptions 
in  this  manner,  statutes  have  been  enacted 
forbiddin?  the  sending  of  claims  out  of  the 
atate  for  the  purpose  of  evading  the  local 
exemption  laws,  and  prescribing  a  penalty 
in  case  of  disobedience,  or  giving  the  debt  'r 
a  right  of  action  to  recover  the  amount  of 
his  lost  exemptions;  and  in  some  instances, 
perhaps,  such  an  action  has  been  allowed 
even  in  the  absence  of  an  express  statut?  to 
that  effect.  This  note,  however,  is  not  con- 
cerned with  the  question  of  the  constitu- 
tionality or  effect  of  such  statutes,  nor  with 
the  question  as  to  the  right  of  action  at  law 
to  recover  lost  exemptions;  but  merely  with 
the  question  as  to  the  right  to  an  injunction 
to  prevent  the  loss  of  exemptions  in  this 
maimer. 

It  is  now  well  established  that,  even  in 
the  absence  of  a  local  statute  forbidding  the 
sending  of  claims  out  of  the  state  for  the 
purpose  of  evading  the  local  exemption  laws, 
a  court  may,  at  the  instance  of  a  citizen  nf 
the  state,  enjoin  another  citizen  from  insti- 
tuting or  prosecuting  attachment  or  gar- 
nishment proceedings  in  another  state  to 
reach  property  of  the  former  which  is  ex- 
empt by  the  law  of  their  residence.  The 
courts  which  apply  this  rule  disavow  any 
power  or  purpose  to  restrain  the  action  of 
the  courts  of  another  jurisdiction,  and  bns-" 
the  rule  upon  the  power  which  a  court  o' 
equity,  acting  in  personam,  has  to  restrain 
the  acts  of  one  of  its  own  citizens  who  is 
personally  subject  to  its  jurisdiction. 

The  rule  has  been  most  frequently  appl'cl 
for  the  purpose  of  protecting  wanes  exempt 
by  the  law  of  the  state  in  which  the  in 
junction  is  sought  (the  domicil  of  both 
creditor  and  debtor),  from  garnislnncjit  in 
16  L.RA.(N.S.) 


another  state.  Harwell  v.  Sharp  Bros.  85 
Ga.  124,  8  L.R,A.  514,  21  Am.  St,  Rep.  149, 
11  S.  E.  561  {obiter);  Biggs  v.  Colby', 
4  Ind.  Terr.  382,  69  S.  W.  910;  Teager  v. 
Landsley,  69  Iowa,  725,  27  N.  W.  739;  Ha- 
:?er  v.  Adams,  70  Iowa,  746,  30  N.  W.  36; 
Keyser  v.  Rice,  47  Md.  203,  28  Am.  Rep. 
448;  Kelly  v.  Siefert,  71  Mo.  App.  143; 
Margarum  v.  Moon,  63  N.  J.  Eq.  580,  53 
Atl.  179;  Snook  v.  Snetzer,  25  Ohio  St.  516; 
Moton  v.  Hull,  77  Tex.  80,  8  L.R.A.   722, 

13  S.  W.  849;  Griggs  v.  Docter,  89  Wis. 
162,  30  L,R,A.  360,  46  Am.  St.  Rep.  824, 
61  N.  W.  761. 

In  Wilson  v,  Joseph,  107  Ind.  490,  8  N, 
E.  616,  where  the  rule  was  applied  to  exempt 
wages,  there  was  a  statute  forbidding  the 
sending  of  claims  out  of  the  state  in  order 
to  evade  exemption  laws. 

The  general  rule  was  also  recognized  in 
Zimmerman  v.  Franke,  34  Kan.  650,  9  Pac. 
747,  although  an  injimction  was  denied  in 
that  case  because  plaintiff,  though  a  resident 
of  Kansas,  was  not  within  the  benefit  of 
the  Kansas  exemption  law. 

The  rule  was  applied  in  Allen  v.  Bu- 
chanan, 97  Ala.  399,  38  Am.  St.  Rep.  187, 
11  So.  777,  so  as  to  prevent  the  garnishment 
in  another  state  of  insurance  money  exempt 
by  the  law  of  Alabama,  of  whicn  state  both 
debtor  and  creditor  were  citizens. 

The  rule  has  also  been  applied  to  enjoin- 
ing a  citizen  from  attaching  in  another  state 
tangible  personal  property  of  another  citi- 
zen, temporarily  sent  into  the  other  state. 
Mumper  v.  Wilson,  72  Iowa,  163,  2  Am.  St. 
Rep.  238,  33  N.  W.  449;  Caldwell  v,  Stev>>ns, 

14  Ky.  L.  Rep.  894. 
In  Cole  v.  Young,  24  Kan.  435   (opinion 

by  Brewer,  J.),  the  power  of  a  court  to  en- 
join one  of  its  own  citizens  from  attaching 
in  another  state  the  personal  property  ot 
■xnother  citizen  temporarily  sent  into  that 
state,  which  would  be  exempt  by  the  l<iw  of 
the  domicil  of  both  parties,  was  recoijniz-'d; 
hut  it  was  held  that  the  mere  fact  that 
the  attached  property  would  be  exempt  by 
the  law  of  the  domicil  does  not  justify  an 
'njimotion  in  the  absence  of  any  showing 
that  the  debtor  (the  plaintitt  in  the  injunc- 
tion suit)  was  unable  to  pav  the  dL'bt.  or 
64 
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said  sum  is  necessary  for  support  of  said 
debtor  and  his  family,  supported  by  him. 
That  the  debt  claimed  by  Thomas  &  Com- 
pany against  plaintiiT  is  just  and  correct 
and  was  then  due," — and  thereupon  ad- 
judged that  the  restraining  order  be  con- 
tinued to  the  hearing;  and  defendant  Thom- 
as &.  Company  excepted  and  appealed. 

Mr.  R.  O.  Grady  for  appellant. 
Mr.  J.  D.  Bellamy  for  respondent. 

Hoke,  J.,  delivered  the  opinion  of  the 
court: 

At  the  time  this  action  was  commenced, 
and  the  Georgia  attachment  was  levied,  the 
property  attached  was  protected  both  by 
the  personal-property  exemption  provided 
for  by  the  Constitution  and  the  general  ex- 
emption laws  of  the  state,  and  also  by  { 
403  of  the  Code  (section  678  of  the  pres- 
ent Revisal),  prohibiting  wages  due  for  per- 
sonal services  of  the  debtor  rendered  within 
sixty  days  prior  to  the  levy,  and  necessary 
for  the  use  of  the  family,  which  was  sup- 
ported by  his  labor,  from  being  subjected 
and  applied  to  the  laborer's  indebtedness; 
and,  this  being  true,  on  the  facts  estab- 
lished the  judge  correctly  ruled  that  the  re- 
straining order  be  continued  to  the  hear- 
ing. As  stated  in  12  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  256:  "It  may  be  regarded  as  set- 
tled that  a  court  of  equity  has  jurisdiction 
to  enjoin  a  resident  creditor  from  institut- 
ing or  prosecuting  an  action  or  proceeding 


in  another  state  for  the  purpose  of  evad- 
ing the  exemption  laws  of  his  state  and  of 
collecting  his  claim  by  subjecting  to  its 
satisfaction  property  or  credits  which  the 
debtor  could  claim  as  exempt  if  the  action 
or  proceeding  were  brought  within  the  state; 
and  in  such  a  case  an  injunction  should 
generally  be  granted."  And  the  doctrine 
so  stated  is  grounded  in  right  reason  and 
fully  sustained  by  authority.  Dehon  t. 
Foster,  4  Allen,  646;  Teager  v.  Landsley,  60 
Iowa,  726,  27  N.  W.  730;  Engel  v.  Seheuer- 
man,  40  Ga.  206,  2  Am.  Rep.  673;  K^ser  ▼. 
Rice,  47  Md.  203,  28  Am.  Rep.  448;  Snook 
V.  Snetzer,  26  Ohio  St.  510;  Waples,  Home- 
stead &  Exemption,  pp.  888,  880. 

It  is  objected  chiefly  that  an  injunction 
on  the  facts  before  us  is  in  violation  of  ar- 
ticle 4,  S  1,  of  the  Federal  Constitution, 
providing  that  in  each  state  full  faith  and 
credit  shall  be  given  to  the  judicial  pro- 
ceedings of  every  other  state,  etc.,  and  {  2 
of  the  same  article,  providing  that  citizens 
of  each  state  shall  be  entitled  to  all  the 
privileges  and  immunities  of  the  several 
states.  This  view  is  fully  discussed  in  the 
authorities  cited,  and  rejected  as  unsound, 
and  the  correct  doctrine  is  held  to  be  that 
the  courts  of  the  resident  creditor  have 
power  in  proper  cases  to  issue  an  injunction, 
not  in  restraint  of  the  action  of  the  court 
of  another  state,  but  operating  *»  personam 
on  the  creditor,  and  compelling  him  to  obey 
the  laws  of  his  own  commonwealth.  Thus, 
in  Dehon's  Case,  supra,  Chief  Justice  Bige- 


tbat  he  had  not  abundant  property  in  Kan- 
sas liable  to  seizure  upon  execution  to  sat- 
isfy it. 

It  will  be  observed  that,  in  the  cases 
above  cited  in  which  the  rule  was  applied, 
both  creditor  and  debtor  were  citizens  or 
residents  of  the  state  in  which  the  injunc- 
tion was  sought;  and  that  is  generally  as- 
sumed to  be  a  condition  of  the  right  to  an 
injunction. 

In  Griffith  v.  Langsdale,  53  Ark.  71,  22 
Am.  St.  Rep.  182,  13  S.  W.  733,  the  court, 
while  recognizing  the  right  to  grant  an  in- 
junction where  ^th  creditor  and  debtor  are 
residents,  expressly  held  that  the  court  of 
the  debtor's  residence  cannot  enjoin  a  credi- 
tor who  is  a  resident  of  another  state  from 
garnishing  an  indebtednesis  in  the  latter 
state  even  though  the  creditor  be  tempora- 
rily within  the  former  state,  and  the  in- 
debtedness garnished  would  be  exempt  by 
the  law  of  that  state  (the  domicil  of  the 
principal  defendant). 

So,  a  court  of  Texas  cannot,  at  the  suit 
of  a  resident  and  citizen  of  Arkansas,  en- 
join another  resident  and  citizen  of  that 
state  from  proceeding  therein  to  garnish 
current  wages  due  to  the  former  for  serv- 
ices performed  in  Texas,  and  which,  by  the 
law  of  Texas,  would  be  exempt.  Lighlfoot 
V.  Mnrphv  (Tox.  Civ.  App.)   104  S.  W.  511. 

National  Tube  Co.  v.  Smith,  57  W.  Va. 
15  LJIA.(N.S.) 


210,  1  L.R.A.(N.S.)  196,  110  Am.  St.  Rep. 
771,  60  S.  E.  717,  merely  holds  that  an  in- 
junction will  not  lie  against  proceedings  in 
the  same  state  to  garnish  wages  due  the 
debtor,  a  nonresident,  upon  the  ground  that 
the  wages  would  be  exempt  by  the  law  of 
his  residence. 

In  most  of  the  cases  above  cited  in  which 
the  general  rule  was  applied,  it  was  as- 
sumed that  the  courts  of  the  state  in  which 
the  garnishment  or  attachment  proceedings 
had  been  instituted  or  were  pending  would 
not  allow  the  principal  defendant  the  ex- 
emptions to  which  he  would  be  entitled  by 
the  law  of  his  domicil;  and  that  the  ex- 
emption laws  of  the  former  state  are  con- 
fined to  residents  to  the  exclusion  of  non- 
residents. 

The  court,  in  Kelly  v.  Siefert,  supra,  how- 
ever, held  that  the  fact  that  the  statute  of 
the  foreign  state  in  which  the  garnishment 
proceedings  were  instituted  allows  the  debt- 
or the  exemptions  to  which  he  is  entitkd  by 
the  law  of  his  domicil  is  not  sufficient  to  de- 
feat the  injunction,  as  the  creditor  ought 
not  to  be  permitted  to  force  the  debtor  to 
go  into  a  foreign  jurisdiction  to  claim  his 
exemptions. 

There  is  a  slight  intimation  in  Cole  r. 
Young,  supra,  though  the  point  was  not  de- 
cided, that  the  injunction  might  properly 
be  denied,  in  the  absence  of  proof  that  the 
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low,  speaking  to  this  question,  says:  "The 
authority  of  this  court  as  a  court  of  chan- 
cery, upon  a  proper  case  being  made,  to  re- 
strain persons  within  its  jurisdiction  from 
prosecuting  suits  either  in  the  courts  of 
this  state  or  of  other  states  or  foreign 
countries,  is  clear  and  indisputable.  In 
the  exercise  of  this  power,  courts  of  equity 
proceed,  not  upon  any  claim  of  right  to 
interfere  with,  or  control  the  course  of  pro- 
ceedings in  other  tribunals,  or  to  prevent 
them  from  adjudicating  on  the  rights  of 
parties  when  drawn  in  controversy  and  duly 
presented  for  their  determination;  but  the 
jurisdiction  is  founded  on  the  clear  authori- 
ty vested  in  courts  of  equity  over  persons 
within  the  limits  of  their  jurisdiction  and 
amenable  to  process  to  restrain  them  from 
doing  acts  which  will  work  wrong  and  in- 
jury to  others,  and  are  therefore  con- 
trary to  equity  and  good  conscience.  As 
the  decree  of  the  court  in  such  cases  is 
pointed  solely  at  the  party,  and  does  not 
extend  to  the  tribunal  where  the  suit  or  pro- 
ceeding is  pending,  it  is  wholly  immaterial 
that  the 'party  is  prosecuting  his  action  in 
the  courts  of  a  foreign  state  or  country, 
if  the  case  stated  in  the  bill  is  such  as  to 
render  it  the  duty  of  the  court  to  restrain 
a  party  from  instituting  or  carrying  on 
proceedings  in  a  court  in  this  state,  it  is 
bound  in  like  manner  to  enjoin  him  from 
prosecuting  a  suit  in  a  foreign  court.  2 
Story,  Eq.  Jur.  §§  889-900;  Mackintosh  v. 
Ogilvie,  3  Swanst.  365,  note,  4  T.  R.  193, 


note;  Carron  Iron  Co.  v.  Maclaren,  6  H. 
L.  Gaa.  416,  44S;  Maclaren  v.  Stainton,  16 
Bear.  286."  And  in  Snook  t.  Snetzer,  25 
Ohio  St.  519,  Rex,  J.,  delivering  the  opinion, 
says:  "In  exercising  this  authority,  courts 
proceed,  not  upon  any  claim  of  right  to 
control  or  stay  proceedings  in  the  courts 
of  another  state  or  country,  but  upon  the 
ground  that  the  person  on  whom  the  re- 
straining order  is  made  resides  within  the 
jurisdiction  and  is  in  the  power  of  the  court 
issuing  it.  The  order  operates  upon  the 
person  of  the  party,  and  directs  him  to  pro- 
ceed no  further  in  the  action,  and  not  upon 
the  court  of  the  foreign  state  or  country 
in  which  the  action  is  pending.  On  this 
subject,  Mr.  Justice  Story,  in  his  Commen- 
taries on  Equity  Jurisprudence,  (  899, 
aays:  'Although  the  courts  of  one  country 
have  no  authority  to  stey  proceedings  in 
the  courts  of  another,  they  have  an  un- 
doubted authority  to  control  all  persons 
and  things  within  their  territorial  limits. 
When,  therefore,  both  parties  to  a  suit  in 
a  foreign  country  are  resident  within  the 
territorial  limits  of  another  country,  the 
courts  of  equity  in  the  latter  may  act  tn 
personam  upon  those  parties,  and  direct 
them,  by  injunction,  to  proceed  no  further 
in  such  suit.'  In  such  a  case,  these  courte 
act  upon  acknowledged  principles  of  public 
law  in  regard  to  jurisdiction.  They  do  not 
pretend  to  direct  or  control  the  foreign 
court,  but,  without  regard  to  the  situation 


exemption  laws  of  the  other  state,  like  those 
of  Kansas,  are  confined  to  residents  to  the 
exclusion  of  nonresidents. 

In  the  cases  thus  far  cited  the  injunction 
was  granted  at  the  instance  of  the  person 
entitled  to  the  exemption.  In  Wabash 
Western  R.  Co.  v.  Sicfert,  41  Mo.  App.  35, 
however,  it  was  held — at  least  in  the  ab- 
sence of  a  demurrer  in  the  trial  court  for 
a  defect  of  parties — that  the  injunction 
might  be  granted  at  the  instance  of  a  do- 
mestic corporation  which  was  threatened 
with  a  multiplicity  of  vexatious  garnish- 
ment proceedings  in  another  state  to  reach 
exempt  wages  of  its  employees,  residents  of 
the  state  in  which  the  injunction  was 
sought. 

In  Kelly  v.  Siefert,  71  Mo.  App.  143, 
where  the  creditor  had  served  notice  on  the 
debtor's  employer  as  garnishee  in  a  proceed- 
ing instituted  in  another  state,  it  was  held 
to  be  no  reason  for  denying  an  injunction 
that  none  of  the  debtor's  wages  were  ac- 
tually garnished,  the  garnishee  not  being 
indebted  to  him  at  the  time  of  the  notice. 
The  court  said  that  the  debtor  had  a  right 
to  be  protected  against  the  possibility  of 
other  garnishments. 

A  statutory  right  of  action  to  recover  the 
amount  of  the  lost  exemptions  does  not  ex- 
clude the  remedy  by  injunction  against  the 
prosecution  of  garnishment  proceedings  in 
16  L.R.A.(K.S.) 


another  state  in  evasion  of  the  local  ex- 
emption laws.  Galbraith  v.  Rutter,  20  Pa. 
Super.  Ct.  554. 

It  was  held  in  Galbraith  v.  Rutter,  supra, 
that  a  citizen  of  Pennsylvania,  who  assigned 
a  claim  against  another  citizen  to  a  non- 
resident under  an  agreement  by  which  the 
assignor  was  to  receive  50  per  cent  of  the 
amount  collected,  could  not  complain  of  a 
decree  enjoining  him  from  proceeding  fur- 
ther in  the  collection  of  the  claim  by  means 
of  garnishment  proceedings  in  another  state 
to  reach  wages  of  the  debtor  which  were 
exempt  by  the  law  of  Pennsylvania.  The 
court  remarked  that  it  might  be  that  the 
assignor  was  not  able  to  compel  the  assignee 
to  discontinue  the  garnishment  proceedings, 
and  that  the  decree  did  not  require  him  to 
do  so. 

Tlie  principle  upon  which  the  rule  stated 
at  the  beginning  of  the  note  rests,  has  been 
applied  in  an  analogous  class  of  cases  not 
coming  within  the  scope  of  the  note,  e.  g., 
Cole  v.  Cunningham,  133  U.  S.  107,  33  h. 
ed.  638,  10  Sup.  Ct.  Rep.  269,  upholding  the 
power  of  a  court  of  a  state  of  which  both 
creditor  and  debtor  are  citizens,  to  enjoin 
the  former  from  proceeding  against  the 
property  of  the  latter  in  another  state  for 
the  purpose  of  obtaining  a  preference  over 
other  creditors  contrary  to  the  insolvency 
laws  of  the  former  state. 
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or  the  subject-matter  of  dispute,  they  con- 
sider the  equities  between  the  parties  and 
decree  in  personam  according  to  those  equi- 
ties, and  enforce  obedience  to  their  decrees 
in  peraonam."  And  in  the  case  of  Keyser 
T.  Rice,  supra,  Bowie,  J.,  for  the  court,  said : 
"The  power  of  the  state  to  compel  its  citi- 
zens to  respect  [and  obey]  its  laws,  even 
beyond  its  own  territorial  limits,  is  sup- 
ported, we  think,  by  a  great  preponderance 
of  precedent  and  authority."  And  again: 
"All  these  instances  imply  that  the  citizen 
going  from  one  state  to  another  shall  be  en- 
titled to  the  privileges  and  immunities  of  a 
citizen  in  the  state  to  which  he  goes;  but 
they  do  not  absolve  him  from  the  duties  and 
obligations  of  a  citizen  to  the  state  to  which 
he  belongs  and  from  which  he  went.  As 
long  as  a  citizen  belongs  to  a  state,  he  owes 
it  obedience,  and,  as  between  states,  that 
state  in  which  he  is  domiciled  has  jurisdic- 
tion over  bis  person  and  his  personal  rela- 
tions to  other  citizens  of  the  state."  And 
the  question  was  directly  presented  to  the 
Supreme  Court  of  the  United  States,  the  fin- 
al arbiter  on  such  matters,  in  Cole  v.  Cun- 
ningham, 133  U.  S.  107,  33  L.  ed.  538,  10 
Sup.  Ct.  Rep.  269,  in  which  Chief  Justice 
Fuller,  in  a  learned  and  elaborate  opinion, 
established  the  proposition  that  the  Consti- 
tution of  the  United  States  in  proper  case 
permits  equity  courts  of  one  state  to  control 
persons  within  their  jurisdiction  from  prose- 
cuting suits  in  another  state,  and  applied 
the  principle  to  a  case  not  unlike  the  one 
now  before  us.  The  same  opinion,  too, 
cites  with  approval  several  cases  where  the 
same  principle  is  applied  on  facts  almost 
identical  with  those  existent  here,  and  mak- 
ing the  case  an  apt  authority  in  support 
of  our  present  decision. 

True,  it  is  not'  found  as  a  fact  in  express 
terms  that  the  purpose  of  the  creditor  in 
resorting  to  the  Georgia  courts  was  to  evade 
the  exemption  laws  of  his  own  state;  but 
as  both  plaintiff  and  his  creditor  were  then 
resident  and  domiciled  in  the  same  city, 
where  the  railroad  company  had  its  office 
and  principal  place  of  business,  and  where 
the  local  courts  were  open  and  accessible, 
no  other  reason  could  be  well  conceived  or 
suggested,  and  the  existence  of  such  a  pur- 
pose is  an  inference  well-nigh  conclusive 
from  the  facts  which  are  declared.  As  said 
in  the  Keyser  Case,  supra:  "We  think  the 
intention  to  evade  is  necessarily  presumed. 
.  .  .  Rational  creatures  must  be  pre- 
sumed to  intend  the  necessity  and  inevi- 
table consequences  of  their  deliberate  acts. 
There  is  nothing  in  our  present  decision 
which  is  intended  to  militate  against  the 
position,  undoubtedly  correct,  that  our  ex- 
emption laws  have  no  extraterritorial  vigor; 
nor  do  we  question  in  any  way  the  doctrine, 
16  L.RJL(N.S.) 


declared  by  the  United  States  Supreme 
Court  in  several  recent  decisions,  that,  for 
the  purpose  of  attachment  and  jurisdiction, 
to  the  extent  that  it  may  be  so  acquired, 
the  situs  of  the  debt  is  at  the  debtor's  resi- 
dence, or  wherever  be  may  be  personally 
served  with  process.  Louisville  ft  N.  R.  Co. 
v.  Deer,  200  U.  S.  176,  60  L.  ed.  426,  26  Sup. 
Ct.  Rep.  207 ;  Harris  v.  Balk,  198  U.  S.  215, 
49  L.  ed.  1023,  25  Sup.  Ct.  Rep.  625: 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Sturm, 
174  U.  S.  710,  43  L.  ed.  1144,  19  Sup. 
Ct.  Rep.  797.  While  the  debt  may  have 
a  situs  in  the  state  of  Georgia,  it  has  its 
situs,  too,  in  the  state  of  North  Carolina, 
where  the  railroad  also  has  its  residence  and 
principal  place  of  business,  and  where  the 
debt  due  to  plaintiff,  its  employee,  is  sub- 
ject to  our  general  exemption  laws  and  the 
statute  passed  for  the  especial  protection  of 
a  laborer's  wages;  and,  though  the  Georgia 
court  has  jurisdiction  for  the  purpose  and 
to  the  extent  indicated,  and  if  it  should  pro- 
ceed, its  judgment  applying  the  property  on 
the  claim  would  be  allowed  full  force  and 
effect,  so  as  to  protect  the  railroad  company 
from  a  second  payment,  this  does  not  impair 
the  right  of  the  court  of  the  creditor's  resi- 
dence, acting  in  personam,  to  compel  obedi- 
ence to  its  own  laws,  to  the  extent  permitted 
by  the  proper  application  of  the  constitu- 
tional principle;  and,  if  such  creditor,  in  de- 
fiance of  an  injunction  duly  served  in  an  ac- 
tion properly  constituted,  should  proceed  in 
the  Geoi;gia  courts,  he  would  be  subject,  per- 
haps, to  punishment  for  disobeying  the  re- 
straining order,  and  could  certainly  be  made 
here  to  restore  the  amount,  wrongfully  col- 
lected from  the  debtor.  Teager  v.  Landsley, 
supra.  In  Sturm's  Case,  supra,  which  was 
strongly  urged  upon  our  attention  in  behalf 
of  defendant,  it  does  not  appear,  in  any  re- 
port of  the  case  to  which  we  have  access, 
that  the  attaching  creditor  was  a  resident 
of  the  state  whose  exemption  laws  were 
alleged  to  have  been  violated,  and  the  right 
of  the  courts  of  the  resident  creditor  to  com- 
pel obedience  to  its  own  laws  does  not  seem 
to  have  been  presented.  It  was  certainly  not 
considered  or  passed  upon.  The  court  only 
applied  the  recognized  principle  that,  tbe 
court  where  the  attachment  issued  having 
acquired  jurisdiction,  its  judgment  condemn- 
ing tbe  debt  would  protect  the  garnishee 
from  a  second  payment.  The  same  doctrine 
was  applied  here  in  a  recent  case  of  Wright 
V.  Southern  R.  Co.  141  N.  G.  164,  63  S.  E. 
831,  and  neither  decision  is  in  oonfiict  with 
our  present  opinion,  nor  the  principle  upon 
which  it  is  made  to  rest. 

We  note  an  affidavit  sent  up  with  the  rec- 
ord to  the  effect  that,  since  this  suit  was  in- 
stituted, the  plaintiff  has  removed  from  the 
state  and  become  a  resident  of  South  Caro- 
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lina.  TUa  is  not  adverted  to  by  the  court 
in  its  findings  of  fact,  and,  while  the  find- 
ings are  not  conclusive  upon  this  court  in  a 
case  of  this  kind  (Mayo  v.  Washington,  122 
N.  C.  6,  40  L.KA.  163,  20  S.  £.  343) ,  as  the 
evidence  on  the  matter  may  not  all  have 
been  sent  up,  we  make  no  comment,  except 
to  say  that,  if  it  should  be  made  to  appear 
that  plaintiff  has  ceased  to  be  a  resident 
and  citizen  of  this  state  at  any  time  before 
the  property  is  applicable  to  the  creditor's 
daim,  the  general  exemption  laws  of  our 
state  would  not  operate  in  his  favor.  The 
authorities,  however,  seem  to  have  decided 
that  the  statute  passed  to  protect  a  laborer's 
wages  (Kevisal  1005,  {  678)  would,  in  any 
event,  be  eflTective  for  his  protection.  Good- 
win v.  Claytor,  137  N.  C.  224-236,  67  L.K-A.. 
200,  107  Am.  St  Rep.  478,  48  8.  E.  173. 

There  is  no  error,  and  the  judgment  of  the 
lower  court  is  affirmed. 


SOUTH  OAROIilNA  StrPREME  COURT. 

STATE  OF  SOUTH  CAROLINA,  Respt., 

V. 

VINCENT  COOK  et  al.,  Aj^ts. 
(78  S.  C.  253,  69  S.  E.  862.) 

Appeal  —  defective  objection. 

1.  The  response  of  the  judge  to  a  question 
whether  he  would  hold  court  on  a  holiday, 
that  he  knew  of  no  law  to  prevent  it,  the 
&Me  proceeding  on  that  day  without  further 


objection,  is  not  an  objection  and  adjudica- 
tion  in   the  particular   case,   so  as  to  be 
available  on  appeal. 
Homicide  —  defense  of  relative. 

2.  One  who  strikes  to  defend  his  brother 
from  assault  is  bound  by  his  brother's  fault 
in  bringing  on  the  difficulty,  although  the 
assistance  is  rendered  in  good  faith,  in  a 
sudden  emergency  affording  no  time  to  dis- 
cover who  the  aggressor  was. 

(Gary,  A.  J.,  dissents.) 

(May  27,  1907.) 

AFPEAIi  by  defendants  from  a  judgment 
of  the  General  Sessions  Circuit  Court 
for  Hampton  County  convicting  them  of 
murder.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  W.  S.  TilUnghaat  for  appellants. 
Mr.  Jfunes  E.  Davis  for  respondent. 

Woods,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants,  Vincent  Cook,  Bose  Cook, 
Daisy  Cook,  and  Henry  Cook,  were  tried  at 
February,  1906,  term  of  the  court  of  gen- 
eral sessions  for  Hampton  county,  under  an 
indictment  charging  them  with  the  murder 
of  Hampton  Smith.  Vincent  Cook,  Boee 
Cook,  and  Daisy  Cook  were  convicted  of 
manslaughter,  and  Vincent  Cook  and  Bose 
Cook  were  convicted  also  under  the  second 
count  of  the  indictment,  charging  them  with 
carrying  concealed  weapons.  The  following 
statement  appears  in  the  record:     "On  the 


Oaae  Note.  —  /a  one  aaaiating  relative  in 
peril  bound  by  the  latter'a  apt  in 
bringing  on  the  difficulty. 

The  earlier  cases  upon  this  point  are  cov- 
ered in  the  note  to  Foutch  t.  State,  45 
L.R.A.  703,  and  this  note  includes  only  the 
decisions  upon  the  question  since  that  time. 
As  there  laid  down  it  is  the  general  rule 
that  one  who  interferes  on  behalf  of  a  rela- 
tive will  not  be  allowed  the  benefit  of  the 
plea  of  self-defense  unless  such  plea  would 
be  available  to  the  relative  in  whose  behalf 
he  interfer'id.  There  is,  however,  some  au- 
thority for  the  holding  that  the  one  inter- 
fering is  entitled  to  the  benefit  of  such  plea 
in  all  cases  except  those  where  he  knew,  or 
as  a  reasonable  man  should  have  known, 
that  his  relative  was  the  aggressor. 

The  general  rule  as  above  laid  down  was 
applied  in  Morris  v.  State  (Ala.;  39  So.  608, 
where  defendant's  father  had  an  altercation 
with  deceased,  who  knocked  him  down  and 
was  shot  bv  defendant;  the  court  holding 
that  his  right  to  kill  in  defense  of  the  father 
depended  upon  the  same  conditions  as  would 
be  necessary  to  excuse  the  father  under 
a  plea  of  self-defense. 

And  this  rule  was  applied  in  Sherrill  v. 
State,  138  Ala.  3,  36  So.  129,  where  defend- 
ant'ft  wife  dared  the  wife  of  deceased  to 
come  into  a  lane,  and,  upon  her  doing  so, 
16  I.Jl.A.(N.S.) 


knocked  her  down  with  a  stick,  when  de- 
ceased took  the  stick  from  her,  and  while 
holding  it,  and  remonstrating,  the  defend- 
ant ran  up  and  struck  the  blow  which  re- 
sulted in  deceased's  death.  The  court  here 
said  the  defense  that  the  act  was  done  to 
prevent  the  homicide  of  the  wife  would  be 
valid  only  where  she,  as  well  as  defendant, 
was  in  a  condition  to  invoke  the  doctrine  of 
justifiable  homicide. 

So,  in  Utterback  v.  Com.  106  Ky.  723,  88 
Am.  St.  Rep.  328,  49  S.  W.  478,  it  was  held 
that  a  father  who  shot  in  defense  of  his 
son  was  excusable  or  not  according  as  the 
son  would  have  been  innocent  or  guilty  had 
he  fired  the  shot  in  his  own  defense. 

And  in  Sharp  v.  State,  18  Ohio,  389, 
there  was  held  to  be  no  error  in  a  charge 
that  it  was  true,  as  a  principle  of  law,  that 
a  son  might  justify  an  assault  in  defense 
of  his  father  if  the  father  was  not  in  the 
wrong.  But,  if  the  father  had  wantonly 
made  the  first  assftult,  and  this  fact  should 
appear  from  the  proof,  the  son  could  not 
avail  himself  of  this  relation  in  his  defense, 
if  it  appeared  from  the  proof  that  he  eame 
into  the  conflict  for  the  purpose  of  aiding 
his  father  in  an  unlawful  assault. 

And  the  general  rule  was  applied  in 
Mitchell  V.  Stote,  129  Ala.  23,  30  So.  340, 
where  defendant  killed  deceased  in  defense 
of  his  ton.    ThfS  court  here  held  that  his 
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trial  of  the  cause  the  state  offered  testimony 
tending  to  show  that  at  the  time  of  the  al- 
leged homicide  there  was  a  carnival  in  the 
town  of  Hampton,  and  that  deceased  was 
one  of  a  number  of  special  policemen,  duly 
appointed  by  the  town  council  to  preserve 
order,  and  that,  while  attempting  to  arrest 
Daisy  Cook  for  an  alleged  breach  of  the 
ordinances  of  the  said  town  of  Hampton,  he 
was  set  upon  by  the  brothers  of  the  said 
Daisy  Cook  and  shot  to  death  with  pistols. 
The  defendants  offered  testimony  tending  to 
prove  that  the  defendants  Bose  Cook  and 
Vincent  Cook  came  up  suddenly  and,  finding 
their  brother  assaulted,  interfered  in  his  de- 
fense, and,  under  an  impending  necessity  to 
save  their  brother  from  death  or  serious 
bodily  harm,  they  took  the  life  of  the  de- 
ceased. They  further  offered  testimony 
tending  to  prove  that  they  were  all  without 
fanlt  in  bringing  on  the  difficulty.  The 
state  replied  to  the  defense  and  offered  tes- 
timony tending  to  show  that  Daisy  Cook 
was  cutting  up  the  tents  belonging  to  the 
parties  who  owned  the  show  or  carnival; 


and,  furthermore,  that  his  codefendants  had, 
on  the  afternoon  previous  to  the  killing  in 
the  evening,  made  threats  against  the  life 
of  the  deceased.  The  issue  was  submitted 
to  the  jury  on  the  charge  of  the  court." 

The  first  exception  charges  that  the  cir- 
cuit judge  committed  error  in  ordering  the 
defendants  to  go  to  trial  on  the  22d  day  of 
February,  a  legal  holiday.  The  facta  bear- 
ing on  this  point  are  thus  stated  in  the  rec- 
ord: "On  the  2l8t  day  of  the  said  month, 
Mr.  Tillinghast,  one  of  the  attorneys  for 
the  defendants,  inquired  of  the  judc^e  wheth- 
er he  would  hold  court  on  the  22d  of  Feb- 
ruary, as  he  thought  he  could  not  do  so, 
that  being  a  holiday.  The  judge  rnled  that 
he  knew  of  no  law  to  prevent  the  court 
being  held  on  the  succeeding  day.  The  case 
was  then  called  on  the  22d  of  February,  and, 
no  further  objection  being  raised,  the  case 
proceeded  to  trial  with  the  result  above 
stated."  The  point  is  purely  technical,  and 
defendants  suffered  no  detriment.  It  will 
be  observed  that  Mr.  Tillinghast  does  not 
appear  to  have  had  reference  to  this  or  any 


right  to  kill  depended  upon  the  same  con- 
ditions as  would  have  been  necessary  to  ex- 
cuse the  son  if  he  had  killed  deceased;  that, 
if  the  son  was  at  fault  in  commencing  the 
difficulty,  that  fact  would  preclude  any  right 
of  defendant  to  kill  in  order  to  extricate  or 
protect  him;  and  that  requested  charges 
predicating  a  right  to  kill  in  defense  of  the 
son,  without  hypothesizing  the  son's  free- 
dom from  fault  in  bringing  on  the  difficulty, 
were  properly  refused. 

In  Crockett  v.  Com.  100  Ky.  382,  38  S. 
W.  674,  it  was  held  immaterial  that  there 
had  been  other  difficulties  between  deceased 
and  defendant's  brother  in  which  abusive 
language  had  been  used  to  the  brother,  since 
the  difficulty  in  which  the  killing  occurred 
was  the  one  for  the  consideration  of  the 
jury,  and  it  was  for  them  to  decide  who 
brought  on  that  difficulty;  and  therefore  an 
instruction  conditioning  the  defendant's 
right  of  defense  on  whether  the  brother 
brought  on  the  difficulty  was  held  proper. 

So,  in  State  t.  Giroux,  26  La.  Ann.  582, 
it  was  held  not  error  to  refuse  to  give  a 
charge  which  would  have  required  the  judge 
to  assume  the  fact  that  the  assault  upon 
defendant's  wife  was  without  provocation, 
since,  if  the  wife  was  the  aggressor,  the 
killing  would  not  be  excusable  in  self-de- 

In  Untreinor  v.  State,  146  Ala.  26,  41 
So.  285,  where  the  evidence  showed  that 
the  difficulty  resulting  in  deceased's  death 
was  the  continuation  of  a  quarrel  between 
him  and  defendant's  brother,  and  that  de- 
fendant came  in  response  to  his  brother's 
call,  it  was  held  competent  to  show  whether 
the  brother  was  free  from  fault  in  bringing 
on  the  difficulty,  since  his  fault  might  be- 
come material  as  bearing  upon  the  actions 
and  conduct  of  defendant. 

In  Cornelius  v.  Com.  23  Ky.  L.  Rep.  771, 
15  L.RA.(N.S.) 


64  S.  W.  412,  the  court  said  that  the  defend- 
ant was  justified  in  shooting  to  the  extent 
and  only  in  the  same  way  that  his  brother 
would  have  been  justified  in  doing.  An  in- 
struction, however,  which  qualified  the  right 
of  defendant  to  act  in  defense  of  his  brother 
by  the  condition  that  the  danger  to  the 
latter  was  not  caused  by  any  act  of  his  own 
was  held  erroneous. 

In  Little  v.  State,  87  Miss.  512.  40  So. 
165,  it  was  held  that  the  defendant  was  jus- 
tified in  killing  one  who  was  fighting  with 
his  brother  if  he  struck  to  save  his  broths-ir's 
life,  even  though  the  brother  was  the  aggres- 
sor, if  the  aggression  was  without  the  means 
or  reasonablv  apparent  intent  to  kill,  or  to 
do  great  bodilv  harm. 

In  Wood  V.  SUte,  128  Ala.  27,  86  Am.  St. 
Rep.  71,  29  So.  557,  it  was  held  that  one 
who  interferes  in  a  pending  difficulty  in  be- 
half of  a  brother  and  takes  the  life  of  tite 
other  combatant  stands  in  the  shoes  of  the 
brother  in  respect  to  fault  in  bringing  on 
the  difficulty;  and  he  cannot  defend  upon 
the  ground  that  his  brother  was  in  immi- 
nent and  deadly  peril,  and  could  not  retreat, 
unless  the  latter  could  have  defended  upon 
that  ground  had  he  killed  his  assailant.  It 
was  also  held  to  be  of  no  consequence  that 
the  defendant,  when  he  interfered,  was  not 
aware  of  any  fault  on  the  part  of  his 
brother  in  bringing  on  the  difficulty. 

With  the  exception  of  the  last  case,  the 
cases  above  cited  make  no  reference  to  the 
question  as  to  the  effect  of  the  defendant's 
knowledge  or  lack  of  knowledge  that  his 
relative  brought  on  the  difficulty.  In  the 
Wood  Case,  however,  it  was  expressly  held 
that  the  defendant's  lack  of  knowledge  on 
that  point  does  not  affect  the  application  of 
the  rule. 

But  the  contrary  position  was  taken  in 
State  v.  Harper,  149  Mo.  514,  51  S.  Wl  89. 
holding    that    an    instruction    making   the 
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other  case,  and  the  response  of  the  circuit 
judge  cannot  be  regarded  as  an  adjudica- 
tion made  in  this  cause.  To  make  the  ob- 
jection available  on  this  appeal,  it  should 
have  been  distinctly  made  against  proceed- 
ing with  this  cause  when  it  was  called  for 
trial.  Not  having  been  made,  it  must  be 
considered  objection  to  the  trial  on  the  22d 
day  of  February  was  waived.  Mitchell  ▼. 
Bates,  57  S.  C.  62,  35  S.  E.  420  j  21  Cyc. 
Law  &  Proc.  p.  444. 

2.  The  second  ground  of  appeal  is  as  fol- 
lows: "That  his  Honor,  the  presiding 
judge,  erred  in  charging  the  jury,  in  refer- 
ence to  the  right  to  kill  in  defense  of  an- 
other as  follows:  'But,  if  your  brother,  or 
one  near  and  dear  to  you,  provokes  a  dif- 
ficulty, or  puts  himself  in  the  wrong  and 
bring  it  on,  the  law  does  not  allow  you  to 
go  there,  take  his  place,  and  kill  that  man, 
and  say  yon  are  guilty  neither  of  murder 
oor  manslaughter.  .  .  .  The  law  does 
not  give  the  person  who  is  near  and  dear  to 
you  the  right  to  provoke  a  difficulty,  and 
then  let  you  come  in  and  kill  someone,  when 


he  has  brought  it  on  himself,  and  get  out 
of  it  by  your  saying  he  was  near  and  dear 
to  you,  and  you  did  the  killing  on  that  ac- 
count. But,  if  he  was  without  fault  in 
bringing  on  the  difficulty,  and  the  law  would 
justify  him  in  defending  himself,  you  have 
a  right  to  go  in  and  defend  him.  But,  if  he 
brings  on  the  difficulty,  and  you  take  part, 
you  do  it  at  your  own  risk;  and,  if  he  took 
life  under  similar  circumstances,  and  would 
have  been  guilty,  of  murder  or  manslaughter, 
and  you  go  in,  take  his  place,  and  take  life 
under  those  circumstances,  then  you  are 
guilty  of  murder  or  manslaughter;'  the  er- 
ror being  that  the  said  charge  held  one 
striking  in  defense  of  a  brother  bound  and 
affected  by  a  fault  on  the  part  of  the  brother 
defended  in  bringing  on  the  difficulty,  al- 
though he  may  have  acted  without  knowl- 
edge of  such  fault,  or  may  have  had  no  op- 
portunity to  ascertain  who  was  at  fault  in 
bringing  on  the  difficulty,  before  being  com- 
pelled by  the  pressing  necessity  to  act  in  de- 
fense of  his  brother,  and  he  may  be  without 
fault  himself;    whereas,   it  is   respectfully 


defendant  liable  for  the  killing  of  one  as- 
saulting his  father  whether  or  not  he  knew 
that  his  father  sought  or  brought  on  the 
difficulty  was  erroneous,  wliere  the  evidence 
showed  that,  when  defendant  appeared,  his 
father  was  engaged  in  the  quarrel,  and  de- 
fendant did  not  bring  it  on  or  know  who 
started  the  difficulty,  since,  under  the  cir- 
cumstances, he  had  a  right  to  interfere, 
and  whether  what  he  did  would  be  justified 
upon  the  ground  of  his  necessary  defense 
depended  upon  the  motive  prompting  the  act 
and  circumstances  under  which  it  was  done, 
and  not  on  the  fact  that  the  father  might 
have  voluntarily  entered  into  the  difficulty. 

8o,  in  Warnack  v.  State,  3  Ga.  App.  690, 
60  S.  E.  288,  where  it  appeared  that  de- 
fendant had  the  same  knowledge  as  hit 
brother  of  the  facts  connected  with  the  dis- 
pute between  his  brother  and  the  deceased, 
it  was  held  that  there  was  no  error  in  hold- 
ing him  to  the  same  criterion  as  applied  to 
the  brother.  The  court  here  said:  "We 
would  not,  however,  be  understood  as  hold- 
ing that  a  brother  who  interposed  to  de- 
fend a  brother  from  an  apparently  felonious 
assault  would  not  in  any  case  be  justifiable. 
.  .  .  This  question  is  to  be  determined 
by  the  facts  and  circumstances  as  tliey  ap- 
pear to  the  brother  who  interposes  for  the 
purpose  of  defense.  We  can  imagine  cases 
where  the  defendant  brother  would  be  jus- 
tifiable in  defending  his  brother  where  the 
brother  himself  might  not  be  blameless.  His 
conduct  is  not  to  be  judged  by  the  actual 
facts,  but  by  the  facts  as  they  appeared  to 
him  at  the  moment  of  his  interposition  in 
behalf  of  his  brother." 

So,  in  Chambers  v.  State,  46  Tex.  Crim. 
Rep.  61,  79  S.  W.  672,  where  the  uncontra- 
dicted evidence  showed  that  the  difficulty 
was  started  by  defendant's  brother,  if  by 
either,  at  a  time  when  defendant  was  not 
present  and  did  not  know  what  had  trans- 
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pired  to  bring  about  the  difficulty,  it  was 
held  that,  if  he  came  up  and  saw  his  brother 
assaulted  and  in  danger  of  his  life  or  serious 
bodily  harm,  and  simply  interfered  on  his 
brother's  behalf,  a  charge  on  provoking  the 
difficulty  was  unauthorized  as  to  him. 

And  in  Parnell  v.  State  (Tex.  Crim.  App.) 
98  S.  W.  269,  where  defendant's  son  assault- 
ed deceased,  who  was  subsequently  killed  bv 
defendant  and  another  upon  their  being  told 
that  deceased  was  killing  defendant's  son,  it 
was  held,  where  the  record  did  not  show 
that  they  knew  anything  of  the  unlawful  in- 
tent of  the  son  in  provoking  the  difficulty, 
that  they  had  a  right  to  defend  the  son  to 
the  same  extent,  and  subject  only  to  the 
same  limitation,  as  the  son  would  have  had 
had  he  been  acting  in  perfect  self-defense. 

It  will  be  observed  that  the  next  two 
cases,  while  not  expressly  holding  that  the 
defendant's  lack  of  knowledge  will  prevent 
the  operation  of  the  general  rule,  include 
in  their  statement  of  that  rule  the  hypothe- 
sis that  the  defendant  did  know  that  his 
relative  brought  on  the  difficulty. 

In  Ross  V.  Com.  21  Ky.  L.  Rep.  1344,  66 
S.  W.  4,  it  was  held  that  the  court  properly 
instructed  that,  if  appellant  and  his  brother, 
or  the  brother  with  appellant's  knowledge, 
sought  and  commenced  the  conflict  with  de- 
ceased for  the  purpose  of  killing  him  or  in- 
flicting great  bodily  harm  upon  him,  the 
appellant  could  not  be  acquitted  on  the 
ground  that  he  acted  in  defense  of  his 
brother. 

Thus,  in  Johnson  v.  State  (Tex.  Crim. 
App.)  69  S.  W.  269,  it  was  held  that,  if 
defendant  had  knowledge  of,  and  was  a 
party  to,  an  unlawful  assault  committed  by 
his  father  upon  deceased,  whom  the  son  shot 
to  protect  his  father,  he  would  be  guilty  of 
manslaughter  since  he  was  a  party  to  the 
assault. 
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Btibmitted,  that,  in  order  for  one  to  be  af- 
fected by  the  fault  of  another,  he  must  at 
least  have  aome  knowledge  or  opportunity 
to  know  it." 

This  exception  raises  the  important  ques- 
tion whether  one  who  undertakes  to  assist 
a  near  relative  who  is  in  danger  of  death 
or  great  bodily  harm  at  the  hands  of  an  an- 
tagonist acts  at  his  peril  if  the  person  as- 
sisted was  actually  in  fault  in  provoking 
the  difficulty.  There  is  sixne  authority  for 
the  view  that  the  assistant  is  guilty  who 
takes  life  in  aiding  a  relative  in  apparent 
danger  of  death  or  great  bodily  barm,  if  he 
knew  his  relative  to  be  the  aggressor,  or  as 
A  reasonable  man  should  have  known  it; 
but  not  otherwise.  Chambers  v.  State,  46 
Tex.  Crim.  Rep.  61,  79  S.  W.  572 ;  State  v. 
Harper,  149  Mo.  514,  61  S.  W.  89;  Little  v. 
State,  87  Miss.  512,  40  So.  165.  There  area 
number  of  other  cases  decided  by  the  su- 
preme court  of  Texas  to  the  same  effect; 
but  in  that  state,  as  in  Missouri,  the  law  as 
to  homicide  has  been  greatly  modified  by 
statute.  Even  if  it  be  assumed,  however, 
the  Criminal  Codes  of  those  states  have  not 
affected  the  consideration  to  be  given  these 
decisions  by  courts  of  other  states,  they  are 
opposed  to  the  great  weight  of  authority 
from  the  earliest  times  to  the  present.  In 
Hale's  Pleas  of  the  Crown  (vol.  1,  p.  484), 
the  rule  is  thus  stated:  'The  like  law  had 
been  for  a  maste;  killing  in  the  necessary 
defense  of  his  servant,  the  husband  in  the 
defense  of  the  wife,  the  wife  of  the  husband, 
the  child  of  the  parent,  or  the  parent  of  the 
child,  for  the  act  of  the  assistant  shall  have 
the  same  construction  in  such  cases  as  the 
act  of  the  party  assisted  should  have  had, 
if  it  had  been  done  by  himself,  for  they  are 
in  a  mutual  relation  one  to  another."  See 
also  1  Bishop,  Crim.  Law,  g  877,  and  21  Cyc. 
Law  &  Proc.  pp.  826  et  seq.  The  doctrine 
is  thus  comprehensively  stated  in  Wharton 
on  Homicide,  3d  ed.  f  332:  "The  doctrine 
of  freedom  from  fault  in  bringing  on  a  dif- 
ficulty as  a  condition  precedent  to  a  plea  of 
self-defense  applies  with  equal  force  to  a 
case  in  which  one  person  interferes  in  a 
difficulty  between  two  others  in  behalf  of,  or 
to  protect,  one  of  them;  and,  generally  speak- 
ing, a  person  who  does  this  will  not  be  al- 
lowed the  benefit  of  the  plea  of  self-defense, 
unless  such  plea  would  have  been  available 
to  the  person  whose  part  he  took  in  case  he 
himself  had  done  the  killing,  since  the  per- 
son interfering  is  affected  by  the  principle 
that  the  party  bringing  on  the  difficulty 
cannot  take  advantage  of  bis  own  wrong.  If 
the  person  sought  to  be  protected  provoked 
or  brought  on  the  difficulty,  he  must  have 
clearly  manifested  a  desire  and  intention  to 
retire  from  the  conflict;  and  even  then  the 
person  interfering  would  not  be  justifiable  if 
16  L.RA.(N.S.) 


he  struck  the  fatal  blow  in  pursuance  of  a 
previous  design  to  assist  his  friend  in  the 
event  of  a  personal  difficulty.  And,  where 
one  person  interferes  in  behalf  of  another 
who  was  the  aggressor,  and  there  is  opportu- 
nity to  retreat  after  the  interference,  and 
advantage  is  not  taken  of  it,  the  person 
interfering  can  claim  no  greater  right  than 
the  other,  and  neither  of  them  can  invoke 
the  doctrine  of  self-defense.  Thus,  if  a  son 
fight  in  defense  of  his  father,  his  act  in  do- 
ing so  will  receive  the  same  construction  as 
that  of  the  father,  and,  if  the  latter  was  the 
aggressor  in  bringing  on  the  difficulty,  and 
could  not  plead  self-defense,  the  same  rule 
applies  to  the  smi.  And  the  son  cannot  rely 
upon  his  own  freedom  from  fault  in  bringing 
on  the  difficulty  as  a  defense,  where  he  knew 
the  father  had  provoked  the  attack;  both 
must  have  been  without  fault  in  bringing  it 
on.  Nor  is  a  father  justified  in  killing  the 
adversary  of  his  son,  where  the  son  had  pro- 
voked and  brought  on  the  conflict  in  which 
he  was  placed  in  imminent  danger.  And 
the  plea  of  self-defense  cannot  be  interposed 
by  a  father  who  kills  an  officer  rightfully 
seeking  to  arrest  his  son,  to  prevent  such  ar- 
rest. Nor  can  one  strike  to  relieve  a  broth- 
er from  peril  unless  the  brother  was  free 
from  fault  in  bringing  on  the  difficulty  which 
placed  him  in  peril.  And  if  a  person  in 
whose  defense  a  brother  engaged  was  in 
fault,  and  had  not  retreated  or  attempted 
to  retreat,  the  interference  is  not  justifiable 
or  excusable."  The  following  cases  support 
the  same  view:  Wood  v.  State,  86  Am.  St. 
Rep.  71,  and  note  (128  Ala.  27,  29  So.  557) ; 
Utterback  v.  Com.  88  Am.  St.  Rep.  329,  and 
note  (105  Ky.  723,  49  S.  W.  479) ;  People  t. 
Travis,  56  Cat.  251 ;  State  v.  Giroux,  26  La. 
Ann.  582;  Sharp  v.  SUte,  19  Ohio,  389; 
State  T.  Johnson,  75  N.  C.  174,  74  Am.  St 
Rep.  736,  note.  There  are  some  expressions 
in  Wharton  on  Homicide  and  other  text- 
books which  seem  to  be  at  variance  with  the 
text  above  quoted,  but  they  will  be  found  to 
be  merely  a  statement  of  the  rule  as  laid 
down  in  the  Texas  and  Missouri  cases  to 
which  we  have  referred. 

The  precise  question  haa  never  been  de- 
cided in  this  state,  so  far  as  we  can  dis- 
cover, but  the  same  principle  was  involved 
in  State  v.  Anderson,  1  Hill,  L.  340.  Ther» 
the  right  to  arrest  a  felon  was  under  discus- 
sion, and  the  court  held,  in  order  for  the 
party  who  killed  in  the  effort  to  arrest  one 
charged  with  the  felony  of  murder  to  excuse 
himself,  he  must  show  tttat  a  voluntary 
homicide,  presumed  by  the  law  to  be  felo- 
nious, had  been  committed,  and  the  party 
charged  had  perpetrated  it.  The  court  uses 
this  language :  "The  homicide  actually  com- 
mitted constitutes  the  authority  to  arrest; 
it  is  a   felony  until  ntatter  in  «KeiiM  it 
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shown;  it  authorizes  the  grand  jury  to  find 
a  true  bill,  and  thus  put  ine  prisoner  on  his 
trial  for  life  and  death.  Like  the  finding  of 
stolen  goods  in  the  possession  of  one,  he  is 
legally  regarded  as  the  thief  until  he  ac- 
counts for  his  possession;  so  he  who,  of  his 
own  will,  and  not  by  command  of  law,  com- 
mits a  homicide,  is  legally  guilty  of  murder 
until  he  shows  that  it  was  excusable  in  self- 
defense,  or  manslaughter  by  reason  of  sud- 
den heat  and  passion  from  reasonable  provo- 
cation given.  The  party  arresting  is  sup- 
posed to  act  with  knowledge  of  the  law. 
He  is  bound,  therefore,  to  show  that  the  pris- 
oner has  committed  the  act  from  which  the 
law  raises  the  presumption  of  guilt.  This 
is  what  I  understand  by  being  bound  to  show 
the  prisoner's  guilt  in  order  to  justify  his 
arrest  by  a  private  person.  A  mere  sus- 
picion that  he  has  done  the  act  will  not  jus- 
tify the  arrest.  The  proof  must  show  that 
prima  facie  a  legal  felony  was  committed, 
and  that  the  prisoner  was  the  perpetrator. 
The  prisoner's  excuse,  although  it  might 
shield  him  from  condemnation,  does  not  en- 
ter into  the  question."  It  was  here  dis- 
tinctly held  that  reasonable  and  honest  be- 
lief that  a  felony  had  been  committed  would 
be  no  justification.  In  commenting  on  the 
case  of  State  v.  Anderson,  supra,  this  court 
said,  in  State  v.  Griffin,  74  S.  C.  414,  64  8. 
£.  604:  "It  will  thus  be  seen  that  it  was 
incumbent  on  the  person  making  the  arrest 
to  show  the  actual  fact  from  which  the  law 
raised  the  presumption  that  a  felony  had 
been  committed.  He  was  not  permitted  to 
act  merely  upon  information,  although  it 
might  strongly  tend  to  establish  the  fact 
from  which  the  law  inferred  a  felony."  The 
law  on  the  subject  of  arrest  has  been 
changed  in  this  respect  by  S  1  of  the  Crim- 
inal Code  of  1902,  as  will  be  seen  by  refer- 
ence to  the  case  last  cited;  but  the  statute 
has  no  application  to  one  who  kills  in  as- 
sisting another.  The  case  of  State  v.  Myers, 
13  S.  C.  (MSS.  Dec),  which  is  supposed  to 
support  the  appellants'  view,  seems  to  be 
not  at  all  clear,  and  we  discern  in  it  no  ad- 
judication of  the  point  here  under  discus- 
sion. 

We  have  endeavored  to  show  the  law  as 
laid  down  by  the  circuit  judge  is  firmly  es- 
tablished. It  is  true  the  rule  may  in  excep- 
tional cases  work  hardship;  but  the  oppo- 
site rule  would  allow  the  innocent  man  who 
had  been  forced  to  strike  in  self-defense  to 
be  killed  with  impunity,  merely  because  ap- 
pearances happened  to  be  against  him  at  the 
moment  a  partisan  of  his  antagonist  reached 
the  scene  of  conflict.  The  duty  seems  ur- 
gent to  enforce  rather  than  relax  the  rule 
which  admits  of  no  excuse  for  taking  human 
life  except  necessity. 
16  LJUA.(N.S.) 


It  is  the  judgment  of  this  court  that  the 
judgment  of  the  Circuit  Court  be  affirmed. 

Gary,   A.  J.  dissenting: 

The  facts  are  fully  stated  in  the  opinion 
of  Mr.  Justice  Woods.  I  concur  in  so  much 
of  said  opinion  as  overrules  the  first  excep- 
tion, but  dissent  upon  the  question  presented 
by  the  other  exception.  It  seems  to  me  that 
.Mr.  Justice  Woods  has  not  given  full  force 
to  that  principle  of  the  law  which  not  only 
justifies  a  third  party  in  taking  human 
life  to  prevent  a  felony  from  being  com- 
mitted, but  likewise  imposes  upon  him  the 
duty  of  acting  under  such  circumstances. 
The  right  of  a  third  party  to  take  life  in  or- 
der to  prevent  a  felony  is  thus  stated  in  ( 
532  of  Wharton  on  Homicide:  "Where  a 
known  felony  is  attempted  upon  the  per- 
son, be  it  to  rob  or  murder,  the  party 
assaulted  may  repel  force  by  force,  and  even 
Ills  servant  attendant  on  him,  or  any  other 
person  present,  may  interpose  for  prevent- 
ing mischief;  and,  if  death  ensues,  the  party 
so  interposing  will  be  justified.  If  A,  B, 
and  C  are  in  company  together  and  walking 
in  a  field,  and  C  assaults  B,  who  fiies,  and  C 
pursues  him,  and  is  in  danger  to  kill  him, 
unless  there  be  help,  and  A  thereupon  kills 
C  in  defense  of  the  life  of  B,  it  seems  that  in 
this  case  there  is  such  aE  inevitable  danger 
of  the  life  of  B  that  the  killing  of  C  by  A 
is  in  the  nature  of  se  defendenda.  But  then 
it  roust  appear  plainly  by  the  circumstances 
of  the  case — as  the  manner  of  the  assault, 
the  weapon  with  which  C  made  the  assault 
— that  the  imminent  danger  of  the  life  of  B 
is  bona  fide  apparent  to  A."  In  (  633  it  is 
said:  "Bona  fide  belief  by  the  defendant 
that  a  felony  is  in  process  of  commission, 
which  can  only  be  averted  by  the  death  of 
the  supposed  felon,  makes  the  killing  ex- 
cusable homicide,  though,  if  such  belief  be 
negligently  adopted  by  the  defendant,  then 
the  killing  is  manslaughter.  ...  If  A 
honestly  and  without  negligence  on  his  part 
believes  that  B  is  in  the  process  of  commit- 
ting a  felony  which  can  only  be  arrested  by 
B's  death,  A  is  excused  in  killing  B."  See 
also  {|  637  and  539.  "It  is  the  duty  of 
every  man,  whether  an  officer  of  justice  or 
private  citizen,  who  sees  a  felony  attempted 
by  violence,  to  prevent  it  if  possible;  and,  in 
the  performance  of  this  duty  such  a  person 
has  the  legal  right  to  use  all  means  which 
appear  to  him  as  a  reasonable  man  to  be 
necessary  to  make  the  resistance  and  inter- 
ference effectual,  and,  if  the  lelony  cannot  be 
prevented  by  other  means,  he  is  justified 
in  taking  life."  21  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  207.  "A  homicide  is  justifiable 
when  committed  hy  necessity  and  in  good 
faith  in  order  to  prevent  a  felony  attempted 
by  force  or  surprise,  such  as  murder.    ... 
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To  justify  the  killing,  however,  it  must  be 
done  in  good  faith  and  under  an  honest  and 
reasonable  belief  that  such  felony  is  about 
to  be  committed,  and  that  the  killing  is 
necessary  in  order  to  prevent  its  accomplish- 
ment, and  must  be  done  while  the  person  is 
in  the  act  of  committing  the  offense,  or 
after  some  act  done  by  him  showing  an  evi- 
dent intent  to  commit  such  offense."  21 
Cyc.  Law  &  l^roc.  pp  798,  799. 

These  authorities  show  that,  if  it  appears 
that  a  person  is  about  to  commit  a  felony 
upon  another,  a  third  party  has  the  right  to 
take  the  life  of  the  one  about  to  commit  the 
felony,  if  he  believes  it  is  necessary,  in  or- 
der to  prevent  the  felony,  and  a  man  of  or- 
dinary firmness  and  intelligence  would  have 
reached  the  same  conclusion.  In  the  case 
of  State  V.  McGreer,  13  S.  C.  464,  the  doc- 
trine is  announced  that  a  person  may  set  up 
the  plea  of  self-defense  if  he  actually  be- 
lieves he  is  in  imminent  danger  of  losing 
his  life  or  of  suffering  serious  bodily  harm, 
and,  under  all  the  circumstances  as  they  ex- 
isted at  the  time  the  violence  was  inflicted, 
the  jury  thinks  he  had  just  ground  for  form- 
ing such  belief;  yet,  in  the  leading  opinion, 
a  rule  more  severe  is  applied  when  a  person 
takes  the  life  of  another  in  order  to  prevent 
a  felony  upon  a  third  party,  although  the 
law  imposes  upon  him  the  duty  of  prevent- 
ing such  felony.  It  seems  to  me  that  there 
is  even  stronger  reason  for  permitting  the 
party  taking  the  life  of  another  to  act  upon 
a  bona  fide  and  well-founded  belief  in  the 
latter  than  in  the  former  case.  There  is  no 
doubt,  a  well-settled  and  clearly  defined 
principle  that,  if  a  person  becomes  a  par- 
ticipant in  a  difficulty  between  others  to  the 
extent  of  espousing  the  cause  of  one  of  them, 
his  acts  make  him  guilty,  if  the  person 
whom  he  aids  would  have  been  guilty,  in 
case  the  latter  had  committed  them.  This 
resti  upon  the  ground  that  the  parties  there- 
by become  confederates. 

The  distinction  for  which  we  contend  is 
fully  sustained  by  the  case  of  State  v.  My- 
ers, 13  S.  C.  (MS6.  Dec.).  The  facts  in  that 
case  were  as  follows:  Henry  Myers  and 
his  son,  Robert  Myers,  a  boy  under  fourteen 
years  of  age,  were  indicted  for  murder.  It 
became  material,  upon  the  trial,  to  connect 
the  father  and  son  as  confederates  in  the 
transaction  out  of  which  the  homicide  arose. 
Evidence  bad  been  introduced  tending  to 
show  that,  in  the  altercation  that  preceded 
the  killing,  Henry  Myers  first  resorted  to 
violence,  though  without  the  use  of  a  deadly 
weapon ;  that  the  deceased  first  resorted  to  a 
deadly  weapon  (a  pistol)  ;  and  that  the  fatal 
blow  was  struck  by  Robert  Myers,  the  son, 
after  his  father  had  been  overpowered  by  the 
deceased,  using  for  that  purpone  a  knife. 
The  circuit  judge  charged:  "That,  if  the 
16  L.Rji.(N.S.) 


knife  in  the  hands  of  Henry  Myers  would 
have  made  him  guilty  of  murder  by  striking 
Xruitt,  he  is  still  guilty  of  murder  if  Truitt 
was  at  that  time  struck  with  the  knife  in 
the  hands  of  Robert  Myers,  Und  that  Robert 
Myers  would  also  be  guilty  of  murder;  also, 
that,  if  Henry  Myers  would  have  been  guilty 
of  manslaughter  in  striking  Truitt  with  the 
knife,  he  is  still  guilty  if  his  son  struck  the 
blow  with  the  knife,  and  his  son  would  also 
be  guilty  of  manslaughter;  that,  if  Henry 
Myers,  in  the  prosecution  of  the  fuss  with 
Truitt,  would  only  have  been  guilty  of  a  mis- 
demeanor, still  Robert  Myers  would  be 
guilty  of  manslaughter."  In  commenting 
on  this  charge,  the  court  said:  "This  charge 
would  appear  to  have  assumed  the  confeder- 
acy between  Henry  and  Robert  Myers  as  a 
fact  established.  If  that  is  the  proper  con- 
struction of  the  charge,  then  it  was  dearly 
erroneous  in  assuming  to  determine  a  ques- 
tion of  fact  in  issue,  and  material  to  that 
issue.  ...  If  the  statement  of  tho 
charge  is  full  on  the  point  to  which  it  re- 
lates, which  must  be  assumed,  then  it  ia 
clear  that  the  jury  may  have  been  misled. 
.  .  .  It  is  contended  that  this  construc- 
tion of  the  charge  is  precluded  by  the  fact 
that  in  another  place  the  circuit  judge 
charged  'that,  if  the  minds  of  Henry  My- 
ers and  Robert  Myers  united  for  a  single 
moment  before  the  killing  to  take  the  life  of 
Truitt,  they  are  equally  guilty.'  .  .  . 
Taking  the  two  fragments  of  the  charge  to- 
gether, the  jury  may  have  understood  that 
evidence  tending  to  show  that  during  the 
greater  part  of  the  time  consumed  by  the 
controversy  no  community  of  motive  or  con- 
cert of  action  existed  would  be  ineffectual  if 
a  single  moment  of  time  was  unaccounted 
for,  in  which  that  motive  might  have  exist- 
ed. ..  .  We  are  compelled  to  conclude 
that  it  was  erroneous  in  respect  of  matter* 
material  to  the  defense  of  the  accused.     .     . 

The  charge  as  to  the  duration  of  the  mo- 
tive previous  to  the  act  of  killing  would  be 
unobjectionable  in  itself  if  the  single  mo- 
ment during  which  it  existed  immediately 
preceded  the  act  of  killing  as  it  regarded 
the  guilt  of  Robert.  If  it  did  not  exist  at 
that  moment,  its  previous  existence,  whether 
near  or  remote  in  point  of  time,  would  be 
altogether  immaterial.  It  is  not  clear  that  a 
momentary  motive  could  connect  the  origin 
of  the  difficulty  with  its  consequences;  but 
that  question  is  unimportant." 

It  does  not  appear  from  the  foregoing 
facts  set  out  in  the  case  under  consideration 
that  Daisy  Cook  was  attempting  to  injure 
the  deceased  at  the  time  the  fatal  shot  waa 
fired.  The  testimony  as  to  the  motive  that 
prompted  Bose  and  Vincent  Cook  to  take 
the  life  of  Hampton  Smith  was  conflicting. 
While  there  was  testimony  tending  to  show 
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that  the  deceased  was  killed  in  pursuance 
of  tlireats  made  on  the  previous  afternoon, 
there  was  testimony,  also,  to  the  effect  that 
Bose  and  Vincent  Cook  killed  the  deceased 
solely  for  the  purpose  of  saving  the  life  of 
their  brother.  It  depended  upon  the  view 
which  the  jury  might  take  as  to  these  facts 
whether  the  guilt  of  one  of  the  defendants 
was  to  determine  that  of  the  others.  It 
seems  to  us  that  the  distinction  is  over- 
looked, in  the  leading  opinion,  between  the 
'case  where  there  is  merely  an  intention  to 
prevent  a  felony,  and  that  in  which  a  third 
party  espouses  the  cause  of  one  of  the  par- 
ticipants. In  the  latter  case  the  parties  are 
held  equally  guilty  for  the  reason  that  they 
have  by  their  acts  become  confederates; 
while,  in  the  former,  a  third  party  is  jus- 
tified or  excused,  even  in  taking  human  life, 
if  the  sole  motive  by  which  he  was  actuated 
was  to  prevent  the  perpetration  of  a  felony, 
and  the  jury  thinks  the  facts  as  the;-  ap- 
peared to  him  were  such  as  might  reason- 
ably have  been  expected  to  induce  such  be- 
lief in  a  man  of  ordinary  firmness  and  in- 
telligence. 

A  petition  for  rehearing  having  been 
filed,  the  following  Per  Curiam  response 
was  handed  down  on  September  28,  1907: 

Upon  careful  consideration,  we  find  no 
question  of  law  or  fact  was  overlooked  in  the 
opinion  of  the  court. 

The  petition  for  a  rehearing  is  therefore 
dismissed,  and  the  order  staying  the  re- 
mittitur is  revoked. 


\ra:ST   VIRGINIA    SUPREME   COURT 
OF  APPEALS. 

J.  F.  BURDETT  et  al.,  Dcfts.  in  Err., 

V. 

W.  F.  HAYMAN,  Impleaded,  etc.,  Plff  in 

(_  w.  Va.  — ,  60  S.  E.  497.) 

Partner  —  dissolution  —  liability. 

1.  All  the  partners  are  still  bound,  after 
dissolution,  by  a  contract  made  during  the 
partnership. 

Evidence  —  partnership     debt  —  admis- 
sion of  partner. 

2.  An  admission  by  one  partner,  made 
after  dissolution,  of  the  existence  of  a  debt 
against  a  firm,  or  a  settlement  made  with 
him  finding  a  debt  against  it,  the  other 
partner  not  being  present  when  such  admis- 
sion or  settlement  is  made,  does  not  bind  the 
other  partner,  and  is  not  admissible  evi- 
dence against  him. 

Partnership  —  debt  —  note  —  release   of 
partner. 

3.  A  promissory  note  made  by  one  partner 

Headnotes  by  BaAMNON,  J. 
16  L.R.A.(N.S.) 


alone  for  a  debt  of  the  firm  does  not  operate 
as  payment,  and  does  not  release  anothar 
partner  from  the  debt,  unless  the  creditor 
agrees  to  accept  it  as  payment  and  release 
the  other  partner. 

(February  11,  1908.) 

ERROR  to  the  Circuit  Court  for  Mason 
County  to  review  a  judgment  in  plain- 
tiffs' favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  contract. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  R.  Howard,  W.  R.  Gunn, 
J.  S.  Spencer,  and  Charles  E.  Hogg  for 
plaintiff  in  error. 

Mr.  Rankin  Wiley,  for  defendants  in 
error: 

An  admission  made  by  one  partner  after 
dissolution,  concerning  joint  contracts  made 
during  the  partnership,  is  evidence  to  charge 
the  other  partner. 

Brown  v.  Higginbotham,  5  Leigh,  683,  27 
Am.  Dec.  618 ;  Ruffner  v.  Howett,  7  W.  Va. 
587 ;  Smith  v.  Zumbro,  41  W.  Va.  623,  24  S. 
E.  653;  Brockenbrough  v.  Hackley,  6  Call 
(Va.)   51;  Garland  v.  Agee,  7  Leigh,  362; 


Case  Note.  —  Note  or  other  commercial 
paper  of  individual  partner  as  pay- 
ment of  firm,  debt  which  he  had  not 
previously  assumed. 

This  note  includes  only  those  cases  which 
deal  with  the  question  whether  the  taking 
of  a  note  or  other  commercial  paper  from 
an  individual  partner  in  his  own  name 
amounts  to  the  payment  of  a  firm  debt,  and 
does  not  therefore  include  those  cases  where 
an  individual  partner,  with  or  without  au- 
thority, has,  in  order  to  satisfy  tlie  debt, 
given  a  note  in  the  firm  name;  nor  does  it 
include  those  cases  where  one  or  more  per- 
sons, not  partners,  are  liable  for  a  debt, 
and  one  of  them,  in  order  to  pay  the  same, 
gives  his  individual  note  therefor.  How- 
ever, those  cases  have  been  included  where 
one  of  several  co-owners  of  a  vessel  has 
given  his  own  individual  note  in  payment 
for  supplies  furnished  the  vessel. 

The  cases  in  which  a  partner,  on  the  dis- 
solution of  a  partnership,  has  assumed  the 
payment  of  a  firm  debt,  and  afterwards  at- 
tempts to  do  so  by  giving  a  note  in  his  in- 
dividual name,  have  been  expressly  excluded 
from  this  note,  having  been  gathered  in  a 
subject  note  to  Dean  v.  Collins,  9  L.R.A. 
(N.S.)  86. 

In  accordance  with  the  rule  laid  down  in 
BuRDETT  V.  Hayman,  it  may  be  stated  as  a 
general  rule  that  a  promissory  note  or 
other  commercial  paper  made  by  one  partner 
alone  for  a  debt  of  the  firm,  whether  before 
or  after  dissolution,  does  not,  at  least  if  he 
had  not  previously  agreed  with  the  other 
partners   to   assume   the   debt,   release   the 

I  other  partners  from  the  debt,  unless  the 
creditor  aijrces  to  accept  it  as  payment  and 
release   the   other  partners.     With  the  ex- 
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Feigley  v.  Whitaker,  22  Ohio  St.  606,  10 
Am.  Rep.  778;  Eagle  Mfg.  Co.  v.  Jennings, 
29  Kan.  657,  44  Am.  Rep.  668;  Western 
Stage  Co.  T.  Walker,  2  Iowa,  604,  65  Am. 
Dec.  789;  Page  v.  Woleott,  15  Gray,  536; 
Holmes  y.  Shands,  27  Miss.  40;  Rust  t 
Chisolm,  67  Md.  376. 

Brannon,  J.,  delivered  the  opinion  of  tlie 
court: 

The  declaration  in  this  case  in  assumpsit 
is  one  of  J.  F.  Burdett  and  George  L.  Bur- 
dett,  partners  as  Burdett  Brothers,  against 
Ed.  R.  Greer  and  W.  E.  Hayman,  late  part- 
ners as  Greer  &  Hayman,  in  the  circuit  court 
of  Mason  county,  in  which  action  Burdett 
Brothers  recovered  verdict  and  judgment 
against  Hayman  alone,  the  action  having 


been  abated  as  to  Greer  on  account  of  hia 
discharge  as  a  bankrupt.  The  action  is  for 
pay  for  cutting  and  sawing  timber  by  Bur- 
dett Brothers  for  Greer  and  Hayman  under 
a  written  contract  made  December  21,  1903. 
It  is  assigned  as  error  that  the  court  re- 
jected a  special  plea  tendered  by  Hayman 
alope.  It  distinctly  admitted  that  at  the 
date  of  the  contract  on  which  the  acticm 
rested  Greer  and  Hayman  were  partners; 
but  it  alleged  that,  on  August  1,  1904,  Greer 
and  Hayman  dissolved  their  partnership, 
and  that  the  plaintiffs  knew  it.  The  pica 
goes  on  further  to  say  that,  upon  the  dis- 
solution, Greer  became  owner  of  the  timbar 
to  which  the  contract  related  by  purchase 
from  Hayman  of  his  interest,  and  that  he 
purchased  Hayman's  interest  at  the  instance 


ception  of  cases  decided  in  Massachusetts, 
Maine,  and  Vermont,  which  are  subsequently 
cited,  the  cases  either  hold,  or  assume,  that 
the  burden  rests  upon  the  partner  claiming 
to  be  released,  to  snow  that  the  creditor  ac- 
cepted the  paper  as  payment. 

Among  the  cases  supporting  the  above 
proposition  are  Tyner  v.  Stoops,  11  Ind.  22, 
71  Am.  Dec.  341;  Sigler  v.  Coder,  Wilson, 
Super.  Ct.  (Ind.)  354;  Folk  v.  Wilson,  21 
Md.  638,  83  Am.  Dec.  599;  Leabo  v.  Goode, 
67  Mo.  126;  Keerl  v.  Bridgers,  10  Smedes 
&  M.  612;  Hig^ins  v.  Packard,  2  Hall,  547; 
Van  Eps  v.  Dillaye,  6  Barb.  244;  Collier  v. 
Leech,  29  Pa.  404;  Davis's  EsUte,  5  Whart. 
630,  34  Am.  Dec.  574;  Hfleflinger  v.  Wells, 
47  Wis.  628,  3  N.  W.  689;  Ex  parte  Hodg- 
kinson,  19  Ves.  Jr.  291 ;  Bottomley  v.  Nut- 
tall,  6  C.  B.  N.  S.  122.  It  was  also  recog- 
nized in  Dages  v.  Lee,  20  W.  Va.  684,  a 
case  sufficiently  set  out  in  the  opinion. 

In  Pateshall  v.  Apthorp,  Quincy  (Mass.) 
179,  1  Am.  Dec.  3,  it  w-s  held  that  the  mere 
acceptance  of  an  individual  note  of  one  part- 
ner for  a  firm  debt,  and  balancing  the  firm 
account  therewitb,  does  not  release  the  firm. 

In  Spear  v.  Atkinson,  23  N.  C.  (1  Ired. 
L.)  262,  after  the  dissolution  of  the  firm, 
the  two  partners  constituting  the  partner- 
ship gave  their  note  for  the  price  of  goods 
bought  from  the  plaintiff;  some  payments 
were  made  on  this  note,  and  then  it  was 
taken  up  by  one  of  the  partners  and  a  bill 
of  exchange  in  his  own  name  drawn  in  favor 
of  the  plaintiff.  Payment  being  refused  on 
the  bill,  it  was  held  that,  in  the  absence  of 
evidence  that  there  was  an  agreement  of 
that  nature,  the  taking  of  the  note  first, 
and  then  the  bill,  did  not  discharge  the  ante- 
cedent debt.  In  this  case,  however,  because 
of  the  bill  being  still  outstanding  and  thus 
liable  to  come  into  the  hands  of  an  innocent 
holder,  it  was  held  that  the  plaintiff  could 
not  recover. 

Wilson  V.  Jennings,  16  N.  0.  (4  Dev.  L.) 
90,  it  was  held  that  receiving  the  individual 
promissory  note  of  one  partner  in  payment 
of  an  account  against  the  firm,  and  deliver- 
ing up  the  account,  do  not  in  themselves 
discharge  the  original  undertsking. 

In  Mebane  v.  Spencer,  28  N.  C.  (0  Ired. 
16  L.R.A.(N.S.) 


L.)  423,  where  a  member  of  a  partnership 
died,  and  the  surviving  partner  gave  an  in- 
dividual note  for  the  keeping  of  certain 
horses  during  the  continuance  of  the  part- 
nership, it  was  held  that  the  original  con- 
tract was  not  thereby  extinguished,  and  suit 
might  be  brought  against  the  representative* 
of  the  deceased  partner.  The  court  said 
that  the  facts  that  the  surviving  partner,  in 
agreement  with  the  plaintiff,  ha4  removed 
some  of  the  horses,  and  that  the  latter 
claimed  upon  the  contract  for  that  year, 
only  for  the  horses  he  had  kept,  had  no 
other  effect  than  diminishing  the  amount 
which  the  plaintiff  was  entitled  to  recover. 

In  Smith  v.  Turner,  0  Bush,  417,  it  waa 
held  that,  if  the  individual  note  of  one 
partner  was  given,  and  was  not  merely  ac- 
cepted as  a  note  of  that  partner,  but  was 
meant  and  intended  as  an  obligation  for 
and  on  behalf  of  the  firm,  its  acceptance  did 
not  exonerate  the  other  partner  from  respon- 
sibility. 

In  Maffet  v.  Leuckel,  93  Pa.  468,  the 
taking  of  an  individual  note  for  money 
loaned  for  what  was  represented  to  be  part- 
nership purposes  did  not  preclude  the  cred- 
itor from  fixing  the  liability  of  the  firm. 

In  Dellapiazza  v.  Foley,  112  Cal.  380,  44 
Pac.  727,  a  mining  partnership  dissolved  by 
selling  out  to  a  corporation;  one  who  had 
worked  for  the  partnership  continued  to 
work  for  some  time  without  notice  of  its 
dissolution,  and  finally  settled  his  accnunt 
with  one  of  the  mining  partners,  who  had 
become  superintendent  of  the  company;  the 
latter  paid  part  of  the  account,  and  gave  his 
individual  note  for  the  residue  of  the  ac- 
count, and  took  a  receipt  to  himself  in  full. 
No  part  of  the  debt  for  which  the  note  had 
been  given  having  been  paid,  the  plaintiff 
tried  to  recover  from  the  defendants  as  co- 
partners. It  was  contended  that  the  taking 
of  the  one  partner's  note,  and  the  giving  of 
the  receipt,  constituted  payment  in  full. 
The  court,  however,  found  that  the  note  was 
not  given,  accepted,  or  intended  as  payment, 
and  that  the  plaintiff  never  released  the 
other  partner  from  his  obligation  to  pay 
the  debt  for  which  the  note  was  given,  and 
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and  suggestion  and  advice  of  the  plaintiffs, 
and  that  thereafter  Hayman  had  no  further 
connection  with  the  performance  of  said 
contract,  as  he  was  released  therefrom,  "as 
he  is  advised  by  the  acts  and  doings  of  the 
plaintiffs,"  and  all  partnership  transactions 
under  the  contract,  upon  the  dissolution  of 
the  partnership.  And,  after  so  stating,  the 
plea  goes  on  to  say  that,  at  the  time  of  the 
accrual  of  the  account  sued  on  in  this  ac- 
tion and  the  incurrence  of  the  indebtedness 
for  which  the  action  is  brought,  said  part- 
nership had  been  dissolved,  and  Hayman  re- 
leased from  all  liability.  It  is  argued  here 
that  the  office  of  this  plea  was  to  deny  the 
partnership  and  put  the  plaintiffs  upon 
proof  of  it.  We  do  not  think  that  it  could 
accomplish  that  purpose.    It  distinctly  ad- 


mits that,  at  the  date  of  the  contract,  Greer 
and  Hayman  were  partners.  As  they  were 
such  when  the  contract  was  made,  they  were, 
as  partners,  bound  for  its  complete  execu- 
tion, and  the  dissolution  afterwards  could 
not  absolve  either  partner  from  its  obliga- 
tion. Barnes  v.  Beyers,  34  W.  Va.  303,  12 
S.  E.  708;  McCoy  v.  Jack,  47  W.  Va.  201,  34 
S.  E.  991;  Tomlinson  ▼.  Polsley,  31  W.  Va. 
108,  5  S.  E.  467.  Admitting  the  partnership, 
as  the  plea  did  at  the  date  of  the  contract, 
and  the  liability  then  accruing,  the  plain- 
tiffs could  sue  the  defendants  as  late  part- 
ners on  such  continuing  liability,  and  there- 
fore were  not  called  on  to  prove  the  facts 
so  admitted  by  the  plea,  l^ough  the  plea 
did  not  call  for  proof  by  plaintiffs  of  the 
partnership,  could  it  bar  the  plaintiffs'  re- 


therefore  was  entitled  to  recover  in  this 
case. 

So,  in  Carruthers  v.  Ardagh,  20  Grant, 
Ch.  (U.  C.)  679,  where  an  individual  note 
was  given  because  of  the  inability  of  the 
creditors  to  find  the  other  partner,  it  was 
held  that  the  holder  was  not  precluded  from 
claiming  against  the  partnership  assets.  To 
the  same  effect  are  Schollenberger  v.  Seldon- 
ridge,  40  Pa.  83,  where  it  appeared  that  two 
drovers  bought  some  hogs  together,  and, 
because  of  the  inability  of  the  one  to  be 
present,  occasioned  by  sickness  in  the  fam- 
ily, the  other  settled  with  the  vendor,  giving 
his  individual  note  for  the  debt;  and  Will- 
iams V.  Colby,  24  N.  Y.  S.  R.  793,  6  N. 
T.  Supp.  469,  where  a  woman  of  no  business 
knowledge  or  experience  was  induced  to  ac- 
cept an  individual  note  in  renewal  of  a 
firm  note. 

So,  in  Morton  v.  Paragon  Oil  Can  Co.  08 
6a.  468,  26  S.  £.  601,  the  taking  of  an 
individual  note  was  held  not  to  extinguish 
a  partnership  account,  where,  among  other 
acts  clearly  showing  there  was  no  such  in- 
tention, the  creditor,  upon  acknowledging 
the  receipt  of  the  note,  stated  that,  if  the 
same  should  be  paid  at  or  before  maturity, 
it  would  be  accepted  in  payment  of  the  debt. 

To  the  same  effect  is  Herring  v.  Sanger, 
3  Johns.  Cas.  71,  where  a  receipt  was  ^iven 
stating  that  when  the  note  was  paid  it 
should  be  in  full  of  the  partnership  debt. 
Nor  did  the  taking  of  an  individual  note 
discharge  the  firm  debt  where,  as  in  Muldon 
v.  Whitlock,  1  Cow.  290,  13  Am.  Dec.  533, 
on  the  giving  of  an  individual  note  for 
ship  supplies,  a  receipt  was  given  that  it 
was  in  full  for  the  stores  for  that  particular 
vessel;  or  as  in  Port  Darlington  Harbor  Co. 
T.  Squair,  18  U.  0.  Q.  B.  533,  where  the 
creditor  wrote  at  the  foot  of  the  account, 
"Received  payment  by  note."  And  see  Dell- 
apiazza  v.  Foley,  supra. 

In  McKee  v.  Hamilton,  33  Ohio  St.  7,  it 
was  held  that  the  giving  of  a  renewal  note 
by  one  partner  alone  with  the  same  sureties 
as  on  the  original  firm  debt  did  not,  as 
against  such  sureties,  operate  as  a  payment 
of  the  original  debt,  where  it  appeared  that 
they  signed  the  renewal  note  on  the  faith  of 
IS  X.R^(NJ3.) 


the  representation  that  it  was  necessary  in 
the  business  of  the  firm,  on  the  promise  by 
the  signing  partner  that  his  copartner  would 
also  sign  as  principal. 

In  Fairchild  v.  Holly,  10  Conn.  474,  the 
jury  having  found  that  a  note  of  an  in- 
dividual partner  was  not  received  in  satis- 
faction of  a  firm  debt,  it  was  held  that 
a  judgment  thereon  which  remained  unsat- 
isfied would  not  so  operate. 

But  in  Bowyer  v.  Knapp,  16  W.  Va.  277, 
it  was  held  that,  where  there  is  an  express 
agreement  between  the  creditor  and  a  part- 
nership or  joint  debtor,  whereby  the  credi- 
tor agrees  to  take,  and  does  take,  the  in- 
dividual note  or  obligation  of  the  partner, 
or  a  Joint  debtor,  in  discharge  of  the  part- 
nership or  the  joint  debt,  such  ai;reement  is 
founded  upon  a  valid  consideration,  and  will 
have  the  effect  to  discharge  the  partnership 
or  joint  debt.  To  the  same  effect  are  Bon- 
nell  V.  Chamberlin,  26  Conn.  487;  Waydell 
V.  Luer,  3  Denio,  410,  Reversing  6  Hill,  448; 
Sheehy  v.  Mandeville,  6  Cranch,  253,  3  L. 
ed.  216. 

So,  in  Macklin  v.  Crutcher,  6  Bush,  401, 
99  Am.  Dec.  680,  where  a  member  of  a  part- 
nership bought  stock  for  the  use  of  the  firm, 
executing  his  individual  notes  therefor, 
signed  by  his  own  individual  name,  it  w.as 
held  that  no  recovery  could  be  had  against 
the  other  partner  upon  the  notes,  although 
it  may  have  been  shown  that  the  stock  was 
applied  to  the  use  of  the  firm. 

So,  in  Reed  v.  White,  6  Esp.  122,  the  jury 
found  that  a  bill  taken  for  ship  supplies 
from  one  of  the  owners,  and  thereafter  re- 
newed, was  taken  as  payment,  and  thus  re- 
leased the  other  partner. 

In  Robinson  v.  Hurlburt  34  Vt.  115, 
where,  although  the  other  partners  objected, 
a  creditor  expressed  his  desire  to  settle  with 
a  certain  one  of  the  partners,  saying  that 
he  was  not  afraid  to  trust  him ;  and  where 
it  further  appeared  that  he  credited  the  note 
so  received  on  the  firm  account,  and  that, 
some  time  after,  on  being  asked  to  send  a 
statement  of  his  account  against  the  firm, 
sent  only  the  items  which  had  accrued  sub- 
sequently to  the  time  the  individual  note 
had   beoi   given, — it    was    held,    upon   the 
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covery,  that  is,  on  the  merits?  Certainly 
not.  When  a  partnership  is  dissolved  its 
prior  contracts  still  bind  its  members.  The 
creditor  is  not  required  to  look  to  the  re- 
maining active  partner.  Neither  partner  can 
be  absolved  from  liability  unless  the  cred- 
itor agrees  to  accept  him  and  discharge  the 
other  partners.  Dages  v.  Lee,  20  W.  Va. 
684;  Bowyer  v.  Knapp,  15  W.  Va.  278; 
Niday  v.  Harvey,  9  Gratt.  4.54.  This  plea 
docs  not  come  up  to  that  measure.  It  does 
not  allege  that  the  plaintiffs  agreed  to  dis- 
charge Haynian  and  look  to  Greer.  Suppose 
that  Purdett  Brothers  did  Huggest  and  ad- 
vise Greer  to  purchase  of  Hayman;  that  is 
no  evidence  of  an  agreement  to  look  only  to 
Greer  and  release  Hayman, — no  release  of 
Hayman.    There  is  no  consideration  in  such 


a  matter,  no  agreement.  It  might  be  mere 
friendly  advice  as  to  the  advisability  aa  to 
Greer's  purchase  of  Hayman's  interest  in 
the  timber.  And,  of  course,  the  facts  stated 
would  not  bear  out  the  allegation  at  the 
close  of  the  plea  that  there  was  no  partner- 
ship, whereas  the  opening  of  the  plea  dis- 
tinctly admits  it.  The  plea  is  inconsistent 
in  this  respect,  in  view  of  the  admission  of 
partnership;  and,  besides  the  allegation,  not 
allegation,  but  mere  statement  of  opinion, 
that,  "therefore,  this  defendant  denies" 
that  the  defendants  were  partners,  is  a  non 
sequitur.  In  no  view  is  that  plea  of  any 
force. 

The  next  point  made  is  that  a  written 
contract  was  improperly  admitted  in  evi- 
dence.    That  written  contract  reads  thus: 


court's  deciding  that  the  case  should  be  dis- 
posed of  upon  the  ossumption  that  it  was 
to  be  governed  by  the  laws  of  New  York, 
since  it  was  there  that  the  accounts  were 
rendered  and  the  note  given,  that,  even  un- 
der the  laws  of  that  state,  the  facts  showed 
an  express  agreement  of  the  parties  that  the 
note  was  to  be  received  by  the  creditor  in 
payment  of  the  account. 

So,  in  Gandolfo  v.  Appleton,  40  N.  Y.  533, 
it  was  held  that,  where  a  partnership  debt 
is  "settled,"  the  firm  creditor  receiving  one 
half  in  cash,  and  the  individual  note  of  one 
of  the  partners  indorsed  by  the  other  part- 
ner for  the  other  half,  the  debt  as  a  firm 
debt  is  discharged;  and,  on  a  partnership 
accounting  between  the  parties,  the  maker 
of  the  note  should  be  credited  with  its 
amount  as  so  much-  paid  by  him  for  the  firm. 

In  Stone  v.  Chamberlin,"  20  Ga.  269,  where 
a  creditor,  with  knowledge  of  the  fact  that 
the  partnership  was  dissolved,  took  an  in- 
dividual note  of  one  of  the  partners  in  re- 
newal of  the  old  note,  giving  time  of  pay- 
ment, without  knowledge  or  consent  of  the 
retiring  partner,  it  was  held  that  the  latter 
was  exonerated  from  all  liability  both  upon 
the  note,  and  also  upon  the  original  bill 
of,  goods.  The  court  said:  "While  it  is 
true  that  the  mere  giving  a  note  does  not 
discharge  the  original  indebtedness  unless 
it  be  accepted  in  payment  at  the  time,  it 
is  nevertheless  equally  true  that,  if  the  cred- 
itor change  the  nature  or  character  of  the 
debt,  as  by  taking  the  note  of  one  of  the 
parties  and  giving  day  of  payment,  the  other 
IS  exonerated.  He  has  a  right  to  suppose 
that  he  is  no  longer  looked  to  as  the  debtor 
of  the  plaintiff."  To  the  same  effect  is 
Louderback  v.  Lilly,  75  Ga.  855,  where  cred- 
itors, after  dissolution  of  the  partnership, 
accepted  the  individual  drafts  of  one  of  them 
for  the  debt,  and  extended  the  time  of  pay- 
ment without  the  knowledge  or  consent  of 
the  retiring  partner. 

In  Evans  v.  Drnmmond.  4  Esp.  89.  it  was 
held  that,  where  a  creditor  accepted  a  bill 
of  exchange  from  a  surviving  member  for  a 
firm  debt,  knowing  that  the  other  member 
had  nothing  more  to  do  with  the  firm,  he 
thereby  discharged  the  outgoing  member. 
15  L.R.A.(N.8.) 


In  White  ▼.  Rech,  171  Pa.  82,  32  Atl. 
1130,  it  was  held  that,  where  a  creditor  of  a 
partnership  accepts  the  note  of  one  of  the 
partners  for  the  firm  debt  with  full  knowl- 
edge of  the  existence  of  the  partnership,  he 
cannot,  after  recovering  jtidgment  on  the 
note  against  the  partner  who  gave  it.  levy 
on  the  partnership  goods  in  satisfaction  of 
the  judgment.  The  court  took  occasion  to 
say:  "If  the  defendants  first  acquired  knowl- 
edge of  the  existence  of  the  partnership  aft- 
er accepting  the  notes  and  before  suit,  they 
should  have  so  brought  their  action  and 
framed  their  statement  of  claim  as  to  prop- 
erly present  the  facts,  and  show  that  it 
was  their  purpose  to  proceed  against  the 
firm  as  for  a  partnership  debt.  That  would 
have  afforded  each  of  the  alleged  partners 
an  opportunity  of  interposing  any  defense 
they  might  have  had." 

The  cases  tliat  have  arisen  in  Massachu- 
setts, Maine,  and  Vermont  have  been  set  out 
apart  from  the  rest,  since  in  those  states  the 
acceptance  of  an  individual  note  is  prima 
facie  a  payment  and  full  discharge  of  the 
partnership  debt,  the  burden  of  proof  rest- 
ing upon  the  creditor  to  show  that  it  is  not. 

In  accordance  with  the  doctrine  of  those 
states  it  was  held  in  Chapman  v.  Durant. 
10  Mass.  47,  that  a  negotiable  promissory 
note  given  by  a  part  owner  of  a  vessel,  who 
was  also  the  ship's  husband,  for  supplie.<t 
furnished  the  vessel,  discharged  the  other 
owners  from  liability  for  such  supplies. 

In  Stephens  v.  Thompson,  28  Vt.  77,  it 
was  held  that,  if  the  creditor  takes  a  note  in 
satisfaction  of  a  claim  against  the  partner- 
ship,  it  discharges   the  other  partners. 

In  Springer  v.  Shirley,  11  Me.  204,  a  cre<l- 
itor  drew  a  bill  at  four  months,  payable  tn 
his  own  order  on  a  certain  firm,  which  was 
accepted  and,  by  him.  negotiated  to  a  bank. 
At  maturity  the  draft  was  paid  by  a  like 
bill  drawn  on  one  of  the  partners  alone,  the 
firm  in  the  meantime  having  dissolved.  This 
last  bill  a  creditor,  as  indorser,  vtia  com- 
pelled to  take  up.  In  an  action  to  reim- 
burse himself  for  the  amount  thus  paid,  it 
was  held  he  could  not  hold  the  firm  liable. 

But  in  Spaulding  v.  Ludlow  Woolen  Mill, 
36  Vt.  150,  it  was  held  that  the  taking  of 
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"This  agreement,  made  by  and  beWeen  Ed. 
R.  Greer  and  W.  R.  Hayman,  parties  of  the 
first  part,  and  J.  F.  and  6.  L.  Burdett,  do- 
ing business  under  the  firm  name  of  Bur- 
dett Brothers,  parties  of  the  second  part, 
witnesseth,  that  said  Burdett  Brothers  agree 
to  cut,  log,  saw,  stack,  on  yard  at  mill, 
and  deliver  at  the  bank  of  the  Great  Kana- 
wha river,  at  a  place  designated  by  said 
Greer  and  Hayman  at  the  Sterrett  landing, 
all  the  timber  lying  and  being  on  the  waters 
of  Three-Mile  creek."  It  is  signed  by  "Greer 
&  Hayman,"  and  by  "Burdett  Brothers." 
The  theory  is  that  it  was  a  variance  from 
the  declaration,  because  the  declaration 
charged  a  contract  made  by  Greer  and  Hay- 
man as  partners,  when  the  written  contract 
itself  speaks  a  mere  joint  contract  by  them 


as  individuals,  not  a  partnership  contract. 
Now  that  contract  shows  a  joint  interest  or 
ownership  by  Greer  and  Hayman  of  the  tim- 
ber to  be  cut  under  it.  And,  whilst  it  names 
them  as  individuals  in  the  opening  of  the 
contract,  when  they  come  to  the  last  act  in 
its  formation,  namely,  the  signature,  they 
adopt  what  is  prima  facie  a  social  or  part- 
nership name,  "Greer  &  Hayman."  State  v. 
Dry  Fork  R.  Co.  50  W.  Va.  236,  40  S.  E. 
447;  Snyder  v.  Philadelphia  Co.  54  W.  Va. 
140,  63  L.R.A.  896,  102  Am.  St.  Rep.  941, 
46  S.  E.  366;  Lindley,  Partn.  S  1147.  Why 
say  it  is  a  joint  individual  contract  rather 
than  a  partnership  one,  especially  as  the 
partnership  is  not  denied  in  the  record? 
Why  not  rather  say  that  it  is  a  partner- 
ship contract?     Bates  on  Partnership,  vol. 


an  individual  note  of  one  member  of  a  firm 
on  account  of  a  copartnership  debt,  and  re> 
ceipting  therefor,  under  an  agreement  that 
the  partnership  should  be  liable  for  the 
goods  for  which  the  note  was  given  if  the 
note  was  not  paid,  was  no  satisfaction  of  the 
claim  against  the  firm. 

In  Paine  v.  Dwinel,  53  Me.  62,  87  Am. 
Dec.  633,  it  was  recognized  that  an  accept- 
ance or  note  payable  to  order  is  prima  facie 
evidence  of  payment  of  the  account  for 
which  it  is  given;  but  the  court  held  that, 
where  the  vendor  of  chattels  ignorantly 
takes  negotiable  paper  from  one  partner 
not  binding  on  the  others,  such  presumption 
ia  rebutted,  and  he  may  hold  all  the  part- 
ners liable. 

It  is  scarcely  necessary  to  say  that  the 
taking  of  a  note  of  an  ostensible  partner 
cannot  discharge  a  dormant  partner,  since 
the  creditor  cannot  be  regarded  as  intending 
to  part  with  a  security  of  which  he  was  ig- 
norant. Parker  v.  Canfield,  37  Conn.  250. 
9  Am.  Rep.  317;  Sneed  v.  Weister,  2  A. 
K.  Marsh.  277;  Scott  v.  Colmesnil,  7  J.  J. 
Marsh.  416;  Richardson  v.  Farmer,  36  Mo. 
35,  88  Am.  Dec.  129;  Hill  v.  Voorhies,  22 
Pa.  68;  Watson  v.  Owens,  1  Rich.  L.  Ill; 
Nichols  V.  Cheairs,  4  Sneed,  229;  Robinson 
v.  Wilkinson,  3  Price,  538. 

In  Schemerhorn  v.  ]..oines,  7  Johns.  311, 
it  was  held  that  the  taking  of  a  note  from 
one  of  several  owners  of  a  ship,  who  acted 
as  ship's  husband,  for  supplies  furnished, 
and  the  giving  of  a  receipt  in  full  therefor, 
did  not  discharge  the  other  owners, — espe- 
cially where  the  owner  of  the  note  did  not 
know  there  were  other  owners. 

In  Chamberlain  v.  Madden,  7  Rich.  L. 
395,  it  was  held  that  the  giving  of  a  sealed 
note  by  the  ostensible  partner  would  not  re- 
lease the  dormant  partners. 

So,  where  a  creditor  accepts  the  individual 
notes  of  the  several  partners,  each  for  his 
share,  or  a  joint  and  several  note,  the  ques- 
tion is  simply  one  of  whether  there  was  an 
agreement  to  discharge  the  firm  debt. 

Thus,  in  Maxwell  v.  Day,  46  Ind.  509, 
where  a  creditor  accepted  the  individual 
16  L.R,A.(N.8.) 


notes  of  the  several  partners,  each  for  his 
own  share  of  the  debt,  in  full  discharge  and 
satisfaction  of  the  original  firm  indebted- 
ness, it  was  held,  upon  one  note  being  un- 
paid at  maturity,  that  the  creditor  could 
not  maintain  a  suit  on  the  account  against 
the  partner  who  had  paid  his  note  so  accept- 
ed, for  his  share  of  the  debt. 

So,  in  Crooker  v.  Crooker,  62  Me.  267,  83 
Am.  Dec.  609,  it  was  held  th|it,  when  the 
payee  of  a  note  of  a  copartnership,  given, 
during  its  existence,  for  a  copartnership 
debt,  exchanges  it  after  the  dissolution  of 
the  firm  for  the  several  note  of  each  partner 
for  his  share  of  the  original  note,  he  has 
a  precedence  over  partnership  creditors,  as 
to  the  separate  property  of  each  member, 
which  a  court  of  equity  will  enforce,  since 
the  taking  of  such  notes  is  a  good  discharge 
of  the  firm  debt. 

In  Page  v.  Carpenter,  10  N.  H.  77,  where 
a  creditor  after  dissolution  of  a  certain 
firm,  took  the  joint  and  several  note  of  the 
different  partners,  it  was  held  that  he  could 
not  be  regarded  as  a  creditor  of  the  partner- 
ship, or  attach  the  partnership  property. 
But  see  Spear  v.  Atkinson,  23  N.  C.  (1  Ired. 
L.)   262. 

In  Drake  v.  Hill,  53  Iowa,  '37,  3  N.  W. 
811,  5  N.  W.  745,  where  a  contractor  for 
supplying  timber  held  an  account  against 
two  persons  whom  he  alleged  to  be  partners, 
which  relation,  however,  was  denied  by  the 
latter,  ii  was  held,  upon  his  taking  the  in- 
dividual note  of  each,  that  the  giving  of 
an  extension  of  time  to  one  released  the 
other  from  the  payment  of  the  note  upon 
which  such  time  was  given. 

An  interesting  ca-se  on  this  subject  is  Lud- 
ington  V.  Bell,  77  N.  Y.  138,  33  Am.  Rep. 
601,  where  it  was  held  that  the  giving  of  his 
individual  promissory  note  by  one  of  the 
members  of  the  copartnership  after  its  dis- 
solution, for  a  portion  of  the  copartnership 
debt,  is  a  good  consideration  for  an  agree- 
ment on  the  part  of  the  creditor  to  release 
and  diiicharge  the  maker  from  liability  for 
tne  partnership  debt. 
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I,  f  197,  says:  "As  to  the  form  of  the 
signature  of  the  firm's  name,  a  note,  'I 
promise,'  signed,  'A.,  for  A.,  B.,  C.  &,  Co.,' 
will  bind  the  firm.  So  of  a  contract  by  W., 
superintendent  of  Keets  Mining  Co.,  parties 
of  the  first  part,  signed  'W.,  Supt.  of  Keets 
Min.  Co.'  So  'I  promise,'  signed  with  the 
firm's  name,  'A.,  B.  &  Co.*  So  a  promise 
by  the  company  signed  'A.  B.,  Treasurer,'  is 
the  company's  note."  "If,  in  the  body  of  a 
.  .  .  note  made  by  one  partner,  the  lan- 
gnac^e  be  'I  promise  .  .  .  '  but  the  note 
be  signed  with  the  copartnership  name, 
such  note  is  binding  on  the  firm."  Doty  ▼. 
Bates,  11  Johns.  544,  cited  in  Parsons,  Part- 
nership, {  97,  note.  But,  in  fact,  is  there 
anything  material  in  the  question?  Say 
that  the  instrument  imports  a  joint  lia- 
bility. Does  not  a  partnership  promise  im- 
port joint  and  several  liability?  In  Wilson 
V.  Carter  Oil  Co.  46  W.  Va.  469,  33  S.  E. 
249,  it  is  held  that  in  assumpsit,  where  the 
plaintiffs  are  described  as  partners,  but  have 
a  joint  right  of  action,  the  description  of 
them  as  partners  is  immaterial.  It  might 
be  of  import  in  a  contest  between  sooial  and 
individual  creditors,  but  not  in  this  case; 
both  partners  being  liable,  whether  in  one 
aspect  or  the  other.  The  court  admitted 
evidence  that  Greer  and  the  Burdetts  met 
nearly  a  year  after  the  dissolution,  after 
the  completion  of  the  work  under  the  con- 
tract, and  made  a  settlement  finding  a  cer- 
tain sum  due  to  Burdett  Brothers.  The  evi- 
dence showed  that  that  part  of  the  work 
under  the  contract  .which  had  been  done 
prior  to  the  dissolution  had  been  paid  for, 
and  that  this  amount  found  on  such  settle- 
ment must  have  been  for  work  done  under 
the  contract  after  dissolution.  Was  this  set- 
tlement, treating  it  as  an  admission  by 
Greer,  made  after  the  dissolution,  in  the 
absence  of  Hayman,  admissible  to  bind  Hay- 
man?  I  have  already  stated  that,  notwith- 
standing the  dissolution,  Hayman  still  con- 
tinued liable  under  the  contract.  That  is 
not  the  present  question.  The  question  is 
whether  the  admission  is  admissible  against 
Hayman.  Upon  this  question  there  has  been 
great  conflict  of  authority.  17  Am.  ft  Eng. 
Enc.  Law,  p.  1148.  We  find  it  stated  very 
often,  as  in  Ruffner  v.  Hewitt,  7  W.  Va. 
685,  that,  "until  the  affairs  of  the  partner- 
ship are  settled,  and  outstanding  engage- 
ments made  good,  the  partnership  must,  in 
contemplation  of  the  law,  have  a  continu- 
ance, so  far  as  respects  the  winding  up  of 
its  affairs."  Smith  v.  Zumbro,  41  W.  Va. 
623,  24  S.  E.  653.  But,  as  stated  in  1  Lind- 
ley  on  Partnership,  412,  "this  doctrine  re- 
quires consideration."  Its  generality  may 
mislead  us.  It  refers  to  the  authority  of  a 
partner  after  dissolution  to  pay  and  receive 
debts,  and  even  to  make  settlements.  We 
15  L.R.A.(N.S.) 


might  think  that  this  would  admit  hi^  ad- 
mission to  prove  the  very  existence  of  a  debt 
against  the  firm.  But  the  statement  does 
not  mean  that.  Each  partner  is  the  agent 
of  the  other,  owing  to  their  relation;  but 
that  agency  ceases  when  the  relation  ceases. 
One  partner,  then,  cannot  make  any  new  ob- 
ligations binding  the  firm.  'The  general 
rule  established  by  the  weight  of  authority 
is  that  the  power  of  a  partner  to  make  ad- 
missions binding  upon  the  firm  ceases  upon 
the  dissolution."  I  Enc.  Ev.  580.  "As  a 
general  rule,  after  dissolution,  a  partner 
cannot  bind  his  copartner  by  an  admission 
of  liability."  22  Am.  ft  Eng.  Enc.  Law,  2d 
ed.  p.  217.  So  holds  Thompson  v.  Bowman, 
6  Wall.  316,  18  L.  ed.  736.  The  question  is 
not  one  of  the  right  to  prove  the  liability 
of  both  partners  by  independent  evidence, 
but  the  right  of  one  partner  after  dissolu- 
tion, in  the  absence  of  the  other,  by  admis- 
sion, to  make  evidence,  to  create  evidence 
binding  his  late  partner.  The  agency  for 
that  purpose  has  ceased,  and  an  agent  can- 
not bind  his  principal  after  the  agency  has 
ceased.  The  Virginia  authorities  conflict  on 
this  question.  Garland  v.  Agee,  7  Leigh, 
362,  admits  that  an  account  rendered  by 
the  acting  partner  or  his  clerk,  after  dis- 
solution, showing  a  balance  due  from  the 
partnership,  is  binding  on  the  retiring  part- 
ner. But  the  court  gave  no  opinion  or  rea- 
soning. I  take  it  that  that  admission  re- 
lated to  things  that  had  been  done  before 
the  dissolution, — acts  of  the  partnership  cre- 
ating liability  prior  thereto.  So  with  Wil- 
son V.  McCormick,  86  Va.  995,  11  S.  E.  976. 
I  would  doubt  it  even  then  under  the  pre- 
ponderance of  authority.  In  Shelton  v. 
Cocke,  3  Munf.  191,  the  court  itself  said 
that  an  acknowledgment  of  a  partner  after 
dissolution  is  not  proper  evidence  of  the  ex- 
istence of  the  debt  to  charge  the  other  party. 
So  Munford  v.  Nottoway,  2  Rand.  (Va.) 
319,  and  Rootes  v.  Wellford,  4  Munf.  215, 
6  Am.  Dec.  510.  See  note  to  the  Shelton 
Case  in  3  Munf.  Annotated.  191  (670).  I 
understand  it  to  be  well  settled  that,  after 
a  partnership  has  been  dissolved,  one  part- 
ner cannot  give  a  note  for  a  firm  debt,  even 
though  that  debt  existed  during  the  part- 
nership. The  agency  has  ended,  and'  he  can- 
not create  evidence  against  the  other  part- 
ner, in  the  absence  of  that  other.  Roots  v. 
Mason  City  Salt  ft  Min.  Co.  27  W.  Va.  483. 
He  cannot  renew  paper  of  the  firm.  22  Am. 
ft  Eng.  Enc.  Law,  2d  ed.  p.  214.  If,  as  is 
well  settled,  the  one  partner  cannot  make 
a  note  after  dissolution,  it  is  diflBcult  to  real- 
ize how  he  can  make  an  oral  admission  of 
a  debt,  as  it  is  evidence,  if  used,  as  well  as 
a  note.  Under  principles  above  stated,  there 
was  no  error  in  the  instructions  for  plaiii> 
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tiffs.    It  18  useless  to  detail  them  as  the  legal 
principles  they  put  are  stated  above. 

The  defendants  were  refused  an  instruc- 
tion that  if  Hayman  and  Greer  dissolved. 
and  thereafter  the  plaintiffs  looked  to  Greer 
alone  for  cutting  the  timber,  and  accepted 
him  as  owner  of  the  timber,  no  recovery 
could  be  had  for  cutting  after  dissolution. 
What  if  they  did  accept  him  as  mere  owner  ? 
There  was  no  evidence  to  support  the  claim 
that  plaintiffs  looked  alone  to  Greer  and  ac- 
cepted him  as  owner  of  the  timber,  bo  as  to 
render  the  instruction  even  colorably  rele- 
vant. After  dissolution  Hayman  wrote  Bur- 
dett  Brothers  that  he  was  no  longer  inter- 
ested in  the  timber,  and  wished  a  release. 
This  was  September  6,  1004.  Burdett  Broth- 
ers replied,  declining  to  release  Hayman, 
and  insisting  that  he  was  still  bound  to  them 
under  the  contract.  Hayman  admitted  this 
letter.  Burdett  Brothers  wrote  a  letter,  not 
denied,  stating  definitely  the  written  con- 
tract, informing  Hayman  that  he  and  Greer 
were  largely  indebted  to  Burdett  Brothers, 
and  demanding  payment  of  Hayman,  and 
stating  that  they  had  been  and  still  were 
complying  with  the  contract,  and  notifying 
Hayman  that  they  would  4old  both  Greer 
and  Hayman  responsible.  This  letter  was 
September  20,  1905.  Hayman  made  no  re- 
sponse to  it.  He  said  or  did  nothing;  but 
he  and  Greer  let  the  work  go  on  to  comple- 
tion, not  calling  on  Burdett  Brothers  to 
cease  work.  These  letters  negative  all  idea 
that  Burdett  Brothers  looked  only  to  Greer 
and  discharged  Hayman  from  liability.  It  is 
true  that  there  was  evidence  that  after  the 
dissolution  bills  for  cutting  timber  as  it  pro- 
gressed were  rendered  to  Greer,  and  a  few 
notes  for  instalments  of  money  payable  for 
cutting  timber  as  the  work  went  on  were 
given  by  Greer.  Though  those  facts  be  ever 
so  true,  they  do  not,  as  a  matter  of  law, 
release  Hayman.  There  is  no  color  of  evi- 
dence that  Burdett  Brothers  agreed  to  re- 
lease Hayman.  There  have  been  holdings 
that,  where  a  bond  is  given  by  one  partner, 
it  merges  the  simple-contract  debt  of  the 
partners  at  law,  not  in  equity.  Niday  v. 
Harvey,  9  Gratt.  454.  But  nowhere  is  it 
held  that  a  promissory  note,  as  in  this  case, 
ty  one,  releases  the  other  partner,  unless  the 
creditor  agrees  to  receive  it  as  payment  and 
release  the  other  partner.  In  Dages  v.  Lee, 
20  W.  Va.  684,  we  And  the  law  stated  thus: 
"Where  there  is  an  express  agreement  be- 
tween the  creditor  and  a  member  of  a  part- 
nership whereby  the  creditor  agrees  to  take 
and  does  take  the  joint  and  several  note  of 
such  partner  and  his  wife  in  discharge  of 
the  partnership  debt,  such  note  is  founded 
upon  a  valid  consideration,  and  is  binding 
upon  the  wife's  separate  estate.  The  ac- 
ceptance by  the  creditor  of  such  note  of  the 
15  L.R.A.(N.S.) 


partner  and  his  wife,  with  an  express  a^n'ee- 
ment  to  surrender  the  evidence  of  the  part- 
nership, debt,  operated  a  discharge  of  the 
partnership  debt."  See  Bowj-er  v.  Knapp, 
15  W.  Va.  278;  Karn  v.  Blackford,  1  Va. 
Dec.  841,  20  S.  E.  149.  The  general  law  is 
such.  22  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
184,  550.  Very  often  have  this  court  and 
the  Virginia  court  held  a  promissory  note 
will  not  pay  a  debt,  unless  it  be  so  expressly 
agreed,  as  will  be  seen  from  the  multitude 
of  cases  cited  in  11  Encyclopedic  Digest,  03. 
This  instruction  would  have  misled  the  jury 
by  presenting  to  it  a  matter  not  raised  by 
the  evidence,  upon  which  a  verdict  agreeing 
with  the  instruction  could  not  stand. 

Judgment  reversed,  verdict  set  aside,  and 
new  trial  granted. 


IOWA   SUPREME  COURT. 

CENTRAL  TRUST   COMPANY  OF   ILLI- 
NOIS, Appt., 

V. 

J.  W.  STEPANEK  et  al. 


OF 


MERCHANTS'     NATIONAL     BANK 
OMAHA,  Intervener. 

(—  Iowa,  — ,  115  N.  W.  891.) 


Chattel     mortgage  —  assignment  —  rec- 
ord. 

Even  though  the  statute  does  not  express- 
ly require  the  recording  of  an  assignment  of 
a  chattel  mortgage,  failure  to  make  the 
record  will  subordinate  the  assignees  to  the 
rights  of  a  bona  fide  purchaser  of  a  second 
mortgage  upon  the  same  property  from  the 
original  mortgagee,  who,  after  assigning 
the  first  mortgage,  fraudulently  cancels  it 
of  record  and  secures  another  in  substitu- 
tion for  it;  and  it  is  immaterial  that  the 
note  secured  by  the  second  mortgage  is 
not  negotiable  in  form. 

(April  9,  1908.) 


Ca»e  Note.  —  RlgMn  of  assignee  as 
apalnst  suhaequent  bona  fide  pur- 
chaners  or  encumbrancers  relying  on 
apparent  discharge  of  the  mortgage 
by  mortgagee. 

The  holder  of  an  unrecorded  assignment  of 
a  mortgage,  whether  such  assignment  of 
writing  or  by  operation  of  law  because  of 
the  transfer  by  indorsement  of  a  note  to 
which  the  mortgage  is  incident,  is  entitled, 
if  he  has  possession  of  the  note  and  mort- 
gage, to  priority  over  any  subsequent  rights 
claimed  in  the  property  covered  by  the 
mortgage  by  any  bona  fide  purchaser  or  sub- 
sequent encumbrancer  without  notice  of  the 
assignment  and  who  has  relied  upon  a  re- 
corded discharge  of  the  mortgage  by  the 
65 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Crawford  County 
in  favor  of  intervener  in  a  proceeding  to  es- 
tablish a  mortgage  lien.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  B.  Hnrd,  Shaw,  Sims,  & 
Kenhnle,  and  Hager  &  Powell  for  ap- 
pellant. 

Messrs.  Conner  A  lially,  for  appellee: 

The  assignment  of  a  mortgage,  unless  re- 
corded, is  invalid  as  against  a  subsequent 
purchaser. 

Parmenter  v.  Oakley,  69  Iowa,  388,  28  N. 
W.  053;  Quincy  v.  Ginsbach,  02  Iowa,  144, 

60  N.  W.  511;  Jenks  v.  Shaw,  99  Iowa,  604, 

61  Am.  St.  Rep.  266,  68  N.  W.  900;  Olson  v. 
Northwestern  Guaranty  Loan  Co.  65  Minn. 


476,  68   N.   W.    100;    Farmer  ▼.   Bank    of 
Graettinger,  130  Iowa,  475,  107  N.  W.  170. 

Weaver,  J.,  delivered  the  opinion  of  the 
court: 

On  January  8,  1904,  J.  W.  Stepanek  exe- 
cuted and  delivered  to  H.  S.  Green  a  chattel 
mortgage  on  100  'head  of  three-year  old 
steers  to  secure  the  payment  of  his  promis- 
sory note  for  $4,000,  due  April  8,  1904. 
Soon  after  the  first-named  date,  Oreen  trans- 
ferred the  note  to  the  Central  Trust  Com- 
pany of  Illinois  as  collateral  security  for 
the  payment  of  his  own  debt  to  said  com- 
pany. The  mortgage  was  duly  recorded,  but 
no  record  of  its  assignment  to  the  appellant 
was  ever  made.  After  said  assignment  had 
been  made  to  the  appellant.  Green  pretend- 


mortgagee,  unless  the  recording  acts  make 
it  the  duty  of  the  assignee  to  record  his 
assignment.  While  it  is  not  necessary  that 
the  recording  acts,  by  express  terms,  re- 
quire the  recording  of  an  assignment,  yet 
it  is  generally  held  that,  if  not  required 
by  express  terms,  such  requirement  should 
appear  by  clear  implication.  It  is  not  the 
purpose  of  this  note  to  consider  the  cases 
from  the  standpoint  of  what  statutory  pro- 
visions may  be  sufficient  to  render  it  the 
duty  of  the  assignee  to  record  his  assign- 
ment; but,  without  reference  to  the  lan- 
guage of  the  statute,  if  it  be  construed  to 
require  the  recording  of  an  assignment  of 
a  mortgage,  the  case  will  be  so  treated. 
There  is  not  an  entire  uniformity  of  opin- 
ion among  the  courts,  however,  as  to  the 
necessity  of  recording  assignments  where 
some  statutory  provision  does  not  expressly 
make  an  unrecorded  assignment  void  as  t» 
subsequent  purchasers  and  encumbrancers. 
While  apparently  the  greater  number  of 
cases  passing  on  the  question,  even  where 
the  statute  does  not  by  express  terms  re- 
quire the  recording  of  an  assignment,  but 
does  permit  of  its  record,  hold,  as  to  mort- 
gages securing  negotiable  as  well  as  non- 
negotiable  obligations,  that  recording  of  the 
assignment  is  necessary  in  order  to  protrct 
the  assignee  against  a  subsequent  fraudu- 
lent discharge  of  record  by  the  mortgagee 
should  the  property  thereafter  pass  into  the 
hands  of  a  bona  fide  purchaser  or  encum- 
brancer relying  upon  such  discharge,  yet 
many  of  these  cases  have  not  apparently 
taken  into  consideration  the  distinction  be- 
tween negotiable  and  non-negotiable  paper. 
In  those  cases  that  have  taken  this  distinc- 
tion into  consideration  the  doctrine  is  recog- 
nized that  a  negotiable  note  passes  by  in- 
dorsement carrying  with  it  the  mortgage 
collateral  thereto.  The  doctrine  is  also  recog- 
nized that  the  bona  fide  holder  of  a  nego- 
tiable note  before  maturity  takes  it  clear  of ' 
all  equities ;  but  those  cases  hold  that,  where 
a  note  is  secured  by  mortgage  not  assigned 
of  record,  and  the  mortgagee  thereafter  dis- 
charges it  of  record;  and  the  property  is 
purchased  or  money  loaned  thereon  bj'  third 
persons  relying  upon  such  discharge, — the 
15  L.R.A.(N.S.) 


legal  title  having  vested  in  such  third  per- 
sons, and  only  an  equitable  title  being  in 
the  assignee,  a  court  of  equity,  under  these 
circumstances, — the  equities  being  equal, — 
will  refuse  to  enforce  the  assignment  as 
against  such  subsequent  purchaser  or  en- 
cumbrancer. In  many  well-considered  cases, 
however,  a  contrary  doctrine  has  been  enun- 
ciated, and  it  has  been  held  that  a  mortgage 
collateral  to  a  negotiable  note  which  is  reg- 
ularly indorsed  before  maturity  passes  with 
the  note.  That  the  title  thereto  vests  ab- 
solutely in  the  holder  of  the  note,  and.  In 
the  absence  of  an  express  or  clearly  implied 
statutory  requirement,  it  is  not  necessary 
that  an  assignment  of  the  mortgage  be  re- 
corded, or  that  subsequent  purchasers  or 
encumbrances  who,  upon  examining  the  rec- 
ord, find  such  mortgage  and  the  fact  of  its 
discharge  by  the  mortgagee  before  maturity, 
and  have  .notice  from  the  mortgage  itself  of 
the  further  fact  that  it  secured  negotiable 
paper  not  due  when  the  discharge  was  filed, 
should  inquire  as  to  the  whereabouts  of  this 
paper,  as  they  are  charged  with  knowledge 
that  it  may  have  passed  by  indorsement,  and 
therefore  may  be  in  the  hands  of  a  bona 
fide  holder,  so  that  the  discharge  by  the 
mortgagee,  if  made  without  the  consent  of 
the  holder  of  the  note,  would  be  unauthoriaed 
and  ineffective  to  discharge  the  mortgage. 
A  subsequent  purchaser  or  mortgagee  can- 
not, under  such  circumstances,  therefore, 
rely  entirely  upon  the  .record.  In  addition 
to  the  cases  hereinafter  cited,  this  is  the 
doctrine  of  the  Michigan  courts,  although 
no  case  has  been  found  from  that  state 
wherein  the  question  under  consideration 
has  been  squarely  raised.  For  a  statement 
of  the  doctrine  in  that  state,  see  Brooks  t. 
Struthers,  35  L.R.A.  536,  and  Wilson  t. 
Campbell,  36  L.R.A.  544.  A  suggestion  to 
the  same  effect  is  also  made  by  the  court  in 
Marling  v.  Nommensen  (Marling  v.  Mil- 
waukee Realty  Co.)  127  Wis.  363,  5  L.R.A. 
(N.S.)  412,  116  Am.  St.  Rep.  1017.  106 
K.  W.  844.  The  doctrine  is  also  stated  and 
applied  in  other  cases  which  are  included  in 
this  note,  attention  to  which  will  be  here- 
after called.  As  it  is  very  generally  held 
that  the  same  principle  applies  to  the  ne- 
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ing  still  to  be  the  owner  of  the  note  and 
mortgage,  Stepanek  paid  him  thereon  the 
sum  of  $200,  and  made  and  delivered  to  him 
another  promissory  note  for  $3,800  in  re- 
newal of  the  note  first  mentioned,  and  se- 
cured the  same  by  another  mortgsige  upon 
the  same  property.  Green  then  went  to  the 
office  of  the  recorder  of  the  county  and  can- 
celed upon  the  record  the  first  mortgage,  and 
thereafter,  and  before  the  last-mentioned 
note  became  due,  transferred  it  to  the  Mer- 
chants' National  Bank  of  Omaha,  which 
claims  to  have  received  it  in  due  course  and 
for  a  valuable  consideration.  On  April  9, 
1904,  plaintiff  began  this  action  in  equity, 
averring  the  making  of  the  note  and  mort- 
gage by  Stepanek  to  Green  and  the  assign- 
ment of  the  said  security  by  Green  to  itself. 


and  further  alleging  that  Stepanek  had 
wrongfully  sold  two  car  loads  of  the  mort- 
gaged steers  and  received  therefor  $2,000  in 
cash,  which  money  he  refused  to  turn  over 
to  plaintiff;  that  Stepanek  was  insolvent; 
and  that  the  Des  Moines  National  Bank  was 
asserting  some  claim  to  the  cattle  or  to  some 
lien  thereon,  and  prayed  for  an  appointment 
of  a  receiver  for  the  mortgaged  property  and 
for  the  money  received  by  Stepanek  as  afore- 
said and  for  a  foreclosure  of  said  mortgage. 
A  receiver  was  in  fact  appointed,  and  much 
of  the  record  pertains  to  the  orders  made 
by  the  trial  court  with  reference  to  said  re- 
ceiver and  his  subsequent  discharge  on  mo- 
tion of  the  defendants;  but,  as  we  think 
that  phase  of  the  case  is  not  of  controlling 
importance,  we  shall  not  here  enter  into 


cessity  of  recording  an  assignment  of  a  chat- 
tel mortgage  as  applies  to  assignment  of 
real-estate  mortgages,  cases  covering  the 
rights  of  an  assignee  both  of  unrecorded 
real  and  chattel  mortgages,  as  against  sub- 
sequent purchasers  and  encumbrancers,  will 
be  considered;  but  cases  as  to  the  right  of 
a  subsequent  purchaser  and  encumbrancer 
who  finds  qn  record  an  undischarged  mort- 
gage are,  in  general,  excluded,  as  such  cases 
involve  much  the  same  question  as  is  in- 
volved in  the  right  of  a  mortgagor  or  the 
maker  of  a  negotiable  note  to  pay  the  payee 
without  requiring  a  production  of  the  note. 
Cases  where  the  mortage  is  apparently  dis- 
charged of  record  by  an  apparent  merger  of 
the  estates  of  the  mortgagee  and  mortgagor 
are,  however,  included. 

Subsequent  encumbrance. 

If  provision  is  made  by  the  recording  laws 
for  the  recording  of  assignments  of  mort- 
gages, unless  the  assignment  of  a  mortgage 
securing  non-negotiable  paper  is  recorded 
a  subsequent  bona  fide  encumbrancer  who  re- 
lies <Ht  the  record,  which  shows  that  the 
record  owner  of  the  mortgage  has  discharged 
the  same,  will  take  priority  over  the  as- 
signee of  such  mort<;age.  Bacon  v.  Van 
Schoonhoven,  87  N.  Y.  446. 

While  the  doctrine  of  the  foregoing  case 
was  recognized  as  the  rule  of  New  York  in 
Curtis  v.  Moore,  152  N.  Y.  159,  57  Am. 
Si;.  Rep.  506,  46  N.  E.  168,  yet  the  general 
language  in  this  latter  case  would  seem  to 
indicate  tlie  contrary.  While  no  theory  c»n 
be  adopted  by  which  to  reconcile  the  lan- 
guage used  with  the  conclusion  reached  in 
the  Bacon  Case,  yet  the  two  cases  them- 
selves are  easily  distinguishable,  and  the  de- 
cision of  the  court  in  the  Curtis  Case,  as 
based  on  the  facts  in  that  case,  is  not  in 
conflict  with  the  Bacon  Case. 

The  doctrine  is  also  applied  to  mortgages 
securing  negotiable  paper,  by  the  courts  in 
the  majority  of  the  jurisdictions.  As  to 
negotiable  paper,  it  was  applied  in  the  fol- 
lowing cases,  where  the  note  was  transferred 
or  assigned  before  maturity :  Torrey  v.  Deiv- 
itt,  53  Vt.  331  (note  transferred,  but  mort- 
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gage  remaining  in  possession  of  mortgage)  ; 
Howard  v.  Ross,  5  111.  App.  466  (mortgage 
not  assigned,  but  delivered  with  note) ; 
Bank  of  Indiana  v.  Anderson,  14  Iowa,  544, 
83  Am.  Dec.  300  (note  assigned,  mortgage 
delivered  with  it) ;  Vannice  v.  Bergen,  16 
Iowa,  556,  85  Am.  Dec.  631;  McClure  v. 
Burris,  16  Iowa,  591 ;  Parmenter  v.  Oakley, 
69  Iowa,  388,  28  N.  W.  653  (note  and  mort- 
gage orally  assigned  to  secure  antecedent 
debt) ;  Livcrmore  v.  Maxwell,  87  Iowa,  705, 
55  N.  W.  37  (trust  deed  released  by  trustee 
and  cestui  que  trust  jointly  after  notes  had 
been  transferred  by  cestui  que  trust) ;  Qu<n- 
cy  V.  Ginsbach,  92  Iowa,  144,  60  N.  W.  611 
(cestui  que  trust  did  not  join  in  release  of 
trust  deed)  ;  Connecticut  Mut.  L.  Ins.  Co. 
V.  Talbot,  113  Ind.  373,  3  Am.  St.  Rep. 
655,  14  N.  E.  586  (note  assigned,  mortgage 
delivered) ;  Havighorst  v.  Bowen,  214  111.  90, 
73  N.  E.  402  (notes  transferred  before  ma- 
turity; trust  deed  discharged  by  trustee 
after  transfer  of  notes  and  before  maturity; 
Williams  v.  Jackson,  107  U.  S.  478,  27  L.  ed. 
529,  2  Sup.  Ct.  Rep.  814  (facts  similar  to 
preceding  case) ;  Friend  v.  Yahr,  126  Wis. 
291,  1  L.R.A.(N.S.)  891,  110  Am.  St.  Rep. 
924,  104  N.  W.  997;  Merrill  v.  Luce,  6  8. 
D.  354,  66  Am.  St.  Rep.  844,  61  N.  W.  43 
(trust  deed  to  secure  negotiable  notes  re- 
leased by  trustee  before  maturity  of  notes) ; 
Merrill  v.  Hurley,  6  S.  D.  692,  55  Am.  St. 
Rep.  869,  62  N.  W.  958  (facts  similar  to 
foregoing  case). 

In  Torrey  v.  Deavitt,  supra,  a  subsequent 
bona  fide  encumbrancer  was  held  to  be  enti- 
tled to  priority  over  an  assignee  of  a  nego- 
tiable note  secured  by  mortgage,  who  had 
not  recorded  his  assignment,  where  the  orig- 
inal mortgagee,  subsequent  to  the  assign- 
ment and  prior  to  a  second  loan,  had  fraud- 
ulently entered  a  discharge  of  the  same  of 
record,  on  the  theory  tha^  by  recording  the 
assignment,  the  assignee  may  thereby  give 
constructive  notice  "to  subsequent  purchas- 
ers and  mortgagees  that  the  original  mort- 
gagee's right  to  discharge  the  mortgage  has 
ceased.  The  assignee,  by  such  action  and 
precaution,  can  protect  himself  against  any 
unlawful  discharge  of  the  mortgage  by  the 
original  mortgagee.     If  the  assignee  of  the 
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the  details.  On  October  21,  1004,  the  Mer- 
chants' National  Bank  of  Omaha  intervened, 
setting  up  its  claim  under  the  mortgage  last 
executed.  The  trial  court  found  for  the 
intervener,  and  established  its  mortgage  as 
a  first  lien  on  the  property,  and  the  plain- 
tiff appeals. 

I.  The  principal  question  urged  upon  our 
attention  has  reference  to  the  effect,  if  any, 
upon  the  rights  of  the  parties  of  plaintiff's 
failure  to  record  the  assignment  of  the 
mortgage  under  which  it  claims  a  first  lien 
on  the  cattle  in  controversy.  It  will  be 
noted  from  the  foregoing  statement  that 
the  mortgage  first  in  time  was  duly  recorded 
and  afterwards  assigned  to  plaintiff.  Later, 
the  assignment  not  being  recorded.  Green, 
the  mortgagee  named  in  the  instrument,  and 


the  only  person  whom  the  record  indicated 
as  having  the  right  so  to  do,  canceled  it, 
and,  taking  another  mortgage  for  the  same 
debt  on  the  same  property,  assigned  it  to 
the  intervener,  who  took  it  without  notice 
of  the  earlier  lien.  Appellant  argues  there 
is  no  statute  requiring  the  recording  of  such 
assignments,  and  that  failure  to  make  such 
record  will  not  affect  the  rights  of  the  as- 
signee or  priority  of  his  lien,  even  where  the 
original  mortgagee,  taking  advantage  of  such 
failure,  cancels  the  lien  of  record,  and  ob- 
tains another  mortgage  for  the  same  debt, 
and  puts  the  security  thus  fraudulently  ob- 
tained in  circulation.  Much  support  for 
this  position  may  be  found  in  the  cases,  but 
the  question  is  no  longer  an  open  one  in 
this  state.     It  is  true  we  have  no  statute 


mortgage  debt  fails  to  take  such  precaution, 
he  is  guilty  of  negligence,  and  places  power 
in  the  hands  of  the  original  mortgagee  to 
commit  a  fraud  upon  innocent  parties,  and 
must  be  postponed  to  the  rights  acquired  by 
such  parties  in  good  faith,  without  notice  of 
his  antecedent  rights  in  the  premises." 

The  decision  in  Friend  v.  Yahr,  supra,  was 
reached  much  on  the  same  ground,  it  being 
held  that,  inasmuch  as  recording  laws  per- 
mit recording  of  assignments  of  mortgages, 
and  such  a  record  being  constructive  notice 
of  the  ownership  of  the  mortgage,  that,  if 
the  assignee  neglects  to  record  the  assign- 
ment, he  thereby  places  it  in  the  power  of 
the  mortgagee  to  discharge  the  mortgage  or 
otherwise  deal  with  it;  and,  having  so  placed 
it  in  the  power  of  the  mortgagee  to  deal 
with  the  mortgage  as  his  own,  the  assignee 
is  estopped  from  asserting  any  claim  thereto, 
as  against  subsequent  encumbrancers  or  bona 
fide  purchasers  who  have  dealt  with  the 
mortgagee  in  reliance  upon  his  record  title 
to  the  mortgage. 

In  Iowa  a  subsequent  bona  fide  mortgagee 
or  purchaser  who  has  relied  upon  the  rec- 
ord showing  a  discharge  of  a  former  mort- 
gage by  the  mortgagee,  the  apparent  owner, 

15  held  to  take  priority  over  an  unrecorded 
assignment  of  the  prior  mortgage,  on  the 
theory  that,  while  the  transfer  of  the  note 
to  which  the  mortgage  is  collateral  carries 
with  it,  as  an  equitable  incident,  the  mort- 
gage, as  between  the  immediate  parties  to 
the  transfer,  yet,  as  to  third  persons  who 
had  no  notice  of  the  assignment,  the  legal 
title  still  remains  in  the  mortgagee.  The 
equitable  title  vested  in  the  assignee  will 
not  be  enforced  if  to  do  so  would  impair  the 
rights  of  such  third  persons  who  acquired 
some  interest  in  the  mortgaged  property  on 
the  faith  of  a  recorded  discharge  of  the  prior 
mortgage  by  the  mortgagee,  who,  as  shown 
by  the  record,  had  the  title  thereto.  Par- 
menter  v.  Oakley  and  Quincy  v.  Ginsbach, 
supra. 

This  is  also  the  theory  on  which  the  Illi- 
nois courts  base  the  right  of  a  subsequent 
bona  fide  purchaser  or  encumbrancer  to 
take  priority  over  an  unrecorded  assignment 
of  a  prior  mortgage.    In  Howard  v.  Ross,  su- 
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pra,  the  court  said:  "The  assignment  of 
the  notes  created  no  lien  on  the  land  mort- 
gaged. The  assignee  obtained  only  an  equi- 
table interest  in  the  mortgage,  which  a  court 
of  equity,  under  certain  circumstances,  will 
enforce,  if  it  can  do  so  without  impairing 
the  rights  of  others.  .  .  .  This  equitable 
interest  will  be  protected  so  long  as  the  ti- 
tles remain  in  the  mortgagor  and  mortgagee. 
When  an  examination  of  the  record  disclosed 
to  appellant  that  the  mortgage  executed  by 
John  Miller  to  Henry  Miller  had  been 
paid  and  released,  our  registry  laws  pro- 
tected her  from  the  equitable  interest  ac- 
quired by  appellee  by  the  assignment  of  the 
notes;  to  hold  otherwise  would  be  to  recog- 
nize and  give  validity  to  secret  liens,  and 
render  unsafe,  investments  in  real  estate 
which  had  at  any  time  previously  been  cov- 
ered by  mortgage." 

The  same  doctrine  was  also  enunciated 
and  applied  where  the  mortgage  had  not 
been  discharged  of  record,  but  the  legal  and 
equitable  title  was  merged  in  the  mortgagee 
by  a  conveyance  to  him  by  the  mortf^igor, 
but  prior  to  which  the  mortgagee  had  as- 
signed the  note  and  mortgage,  which,  how- 
ever, had  not  been  recorded!  Bank  of  Indi- 
ana V.  Anderson,  supra;  Bowling  ▼.  Cook, 
39  Iowa,  200. 

While,  as  stated,  the  weight  of  authority 
holds  that  an  unrecorded  assignment  of  a 
mortgage  will  not  be  given  priority  over 
rights  acquired  by  a  subsequent  mortgagee 
or  bona  fide  purchaser  of  the  property  mort- 
gaged, who  has  relied  upon  a  discharge  of  the 
prior  mortgage  by  the  mortgagee,  made  after 
having  assigned  the  mortgage,  yet,  as  to  ne- 
gotiable paper  secured  by  mortgage,  trans- 
ferred before  maturity,  it  has  been  held  that, 
until  the  maturity  of  the  notes,  it  is  the 
duty  of  one  acquiring  a  subsequent  right  in 
the  mortgaged  property,  who  finds  a  record- 
ed discharge  of  a  prior  mortgage  made  by 
the  mortgagee,  to  inquire  as  to  the  right 
and  authority  of  the  mortgagee  to  make 
such  discharge,  as  such  subsequent  purchas- 
er or  encumbrancer  has  notice  from  the  de- 
scription of  the  note  in  the  mortgage  that 
it  is  a  negotiable  note  and  may  be  trans- 
ferred by  indorsement,  «nd  may,  therefore. 
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which  in  express  terms  requires  the  record- 
ing of  assignments  of  mortgages  either  of 
real  or  personal  property,  but  it  has  very 
frequently  been  held  that  as  to  the  former 
an  unrecorded  assigrnment  will  be  avoided 
in  favor  of  subsequent  purchasers  and  exist- 
ing creditors  without  notice.  McClure  ▼. 
Burris,  16  Iowa,  591;  Bank  of  Indiana  v. 
Anderson,  14  Iowa,  544,  83  Am.  Dec.  390; 
Quincy  v.  Gins...ich,  92  Iowa,  144,  60  N.  W. 
511;  Jenks  y.  Shaw,  99  Iowa,  604,  61  Am. 
St.  Rep.  266,  68  N.  W.  900;  Parmenter  v. 
Oakley,  69  Iowa,  388,  28  N.  W.  663;  Bowl- 
ing T.  Cook,  39  Iowa,  200;  Daws  v.  Craig,  62 
Iowa,  616,  17  N.  W.  778.  Since  the  trial 
of  the  present  case  in  the  court  below  we 
haye  also  held  the  same  rule  applicable  to 
mortgages  of  personal  property  (Fanner  y. 


Bank  of  Graettinger,  130  Iowa,  474,  107  N. 
W.  170) ;  the  theory  being  that  the  spirit 
of  the  statute,  if  not  the  strict  letter,  re- 
quires the  record  of  all  such  instruments  in 
order  to  find  existing  creditors  and  subse- 
quent purchasers  and  lienholders.  While 
the  first  of  the  cases  alMve  cited  (Bank  of 
Indiana  y.  Anderson)  was  by  a  divided 
court,  the  rule  there  announced  has  since 
been  steadily  and  repeatedly  adhered  to 
without  dissent.  The  reasons  advanced  in 
support  of  our  rule  are  no  more  persuasive 
where  the  mortgage  is  of  real  estate  than 
were  it  refers  to  personalty.  In  the  An- 
derson Case,  supra,  the  majority,  speaking 
by  Wright,  J.,  says:  "But,  on  the  other 
hand,  how  easy  is  it  for  the  assignee  of  the 
notes  or  debts  thus  secured  to  protect  hlm- 


be  in  other  hands  than  that  of  the  payee 
and  mortgagee.  This  was  the  doctrine  of 
the  court  in  Mutual  Ben.  L.  Ins.  Co.  v. 
Huntington,  67  Kan.  744,  48  Pac.  19,  fol- 
lowing the  doctrine  of  Burhans  y.  Hutche- 
son,  26  Kan.  625,  37  Am.  Rep.  274.  In  the 
former  case  the  court  said:  "The  note  was 
negotiable,  and  it  is  well  settled  that,  where 
such  a  note  is  secured  by  a  mortgage,  the 
note  is  the  principal-  and  the  mortgage  is 
the  incident,  and  that  an  assignment  of  the 
note  is  an  assignment  of  the  mortgage.  No 
obligation  rested  upon  Huntington  to  record 
his  assignment  in  order  to  protect  himself 
against  the  subsequent  mortgage.  As 
the  mortgage  was  given  to  secure  a 
negotiable  note,  it  could  be  assigned 
by  the  mere  indorsement  or  delivery 
of  the  note,  and  there  was  in  fact 
no  assignment  to  record.  It  has  been  ex- 
pressly held  that  the  bona  fide  holder  of  ne- 
gotiable paper  transferred  to  him  by  in- 
dorsement thereon  before  maturity  and  se- 
cured by  a  real-estate  mortgage  need  not 
record  the  assignment  of  the  mortgage. 
[Citing  Burhans  v.  Hutcheson,  supra.] 
After  assigning  the  note  and  mortgage,  the 
mortgagees  had  no  interest  therein,  and  no 
power  to  release  or  discharge  the  lien  of  the 
mortgage,  and,  being  wholly  without  au- 
thority, the  release  executed  by  them  cannot 
affect  the  rights  of  the  assignee.  When  the 
plaintiffs  in  error  found  upon  the  record  a 
mortgage  securing  a  negotiable  note,  it  was 
their  duty  to  inquire  whether  the  release  was 
executed  before  or  after  the  assignment,  and 
by  persons  having  authority  to  do  so." 

So,  in  Keohane  v.  Smith,  97  111.  166,  in 
considering  the  rights  of  a  subsequent  en- 
cumbrancer, the  court  said:  "  He  had  ac- 
tual notice  of  the  existence  of  the  mortgage, 
and  that  it  was  on  record.  It  described  the 
note,  and,  from  the  description  contained  in 
the  mortgage,  he  must  be  held  to  have  had 
notice  that  the  note  secured  was  not  due. 
Being  negotiable  paper,  he  must  have  known 
it  might  have  been  assigned  in  the  usual 
course  of  business,  and  might  then  be  in  the 
hands  of  an  innocent  holder  for  value.  Un- 
der the  circumstances,  it  was  his  duty  to 
have  informed  lumself  whether  the  out- 
16  L.R.A.(N.S.) 


standing  note  the  mortgage  secured  had  in 
fact  been  paid.  Not  to  do  so  made  it  pos- 
sible for  the  mortgagee  to  practise  a  fraud 
on  the  assignee  of  the  note.  Knowing  the 
note  was  not  due,  and  would  not  be  for 
j-ears  to  come,  he  ought  to  have  inquired 
whether  Runyan  was  still  the  holder,  and 
could  rightfully  receive  payment;  and  not 
to  do  so  was  gross  carelessness."  In  this 
case  the  assigned  mortgage  had  not  been 
discharged  of  record  prior  to  the  time  of 
the  subsequent  note,  but  a  portion  of  the 
proceeds  of  the  latter  loan  was  used  at  the 
time  of  the  loan  to  pay  the  first  mortgage 
and  secured  a  discharge  of  the  same  from 
the  mortgagee.  The  case,  therefore,  really 
presents  the  question  of  the  right  of  pay- 
ment of  a  prior  mortgage  rather  than  the 
question  under  consideration.  To  the  same 
effect,  also,  is  Skeele  v.  Stocker,  II  III.  App. 
143,  as  to  a  subsequent  mortgagee,  who. 
upon  finding  an  undischarged  mortgage  of 
record,  requires  that  it  be  first  paid  and  re- 
leased  before  making  the  loan. 

In  holding  that  a  subsequent  mortgage 
of  land  would  not  take  priority  over  the 
rights  of  an  assignee  of  a  note  secured  by 
a  prior  trust  deed  which  had  been  wrong- 
fully discharged  of  record  by  the  trustee, 
the  court,  in  Kenney  v.  Jefferson  County 
Bank,  12  Colo.  App.  24,  54  Pac.  404,  said: 
"Where  there  is  nothing  in  the  statute  which 
either  compels,  requires,  or  permits  an  as- 
signment by  the  beneficiary  to  be  recorded, 
the  transferee  is  under  no  obligation  to 
either  procure  or  record  such  a  transfer,  and 
the  record  would  not  impute  notice  of  his 
rights.  .  .  .  There  is  no  provision  in 
our  statute  which  requires  or  compels,  or 
which  would  even  permit,  the  record  of  such 
an  instrument.  The  note  is  secured  by  the 
trust  deed.  .  .  .  The  title  is  in  the  trus- 
tee, and  will  remain  until  it  is  devested  by 
operation  of  law,  or  by  the  acts  of  the  par- 
ties. We  are  therefore  unable  to  appreciate 
the  force  of  the  suggestion  that  it  was  the 
duty  of  the  bank,  at  the  time  they  became 
transferees  of  the  paper,  to  take  from  the 
Colorado  Securities  Company  a  transfer  or 
assignment.  If  they  had,  we  are  unable  to 
find  any  provision  for  the  record  of  it.    .    . 
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self.  He  can,  by  having  the  mortgage  as- 
signed on  the  margin  of  the  record,  protect 
himself  against  all  possible  fraud  on  the 
part  of  the  mortgagee,  and  leave  the  evi- 
dence of  his  rights  in  such  a  condition  as 
that  it  must  inevitably  be  seen  by  anyone 
looking  for  encumbrances.  Or,  if  not  thus, 
he  may  take  his  assignment  in  the  ordinary 
form,  have  it  duly  acknowledged  and  re- 
corded, and  thus  give  notice  of  his  interest 
in  the  security  to  third  persons.  .  .  . 
Some  of  the  states,  for  instance,  after  pro- 
viding a  general  law  upon  the  subject  of 
mortgages  and  conveyances,  expressly  re- 
quire assignments  of  mortgages  to  be  re- 
corded. Our  law,  by  using  general  terms, 
well  defined  and  understood,  obviates  the 
necessity  of  more  specific  legislation.    And, 


in  view  of  this  l^islation,  why  should  the 
assignee  of  a  mortgage  be  exempt  from  the 
duty  of  placing  upon  record  that  which  evi- 
dences his  title  to  the  right  or  interest  tbua 
purchased?  He  need  not  do  it  for  the  per- 
fection of  his  right  as  against  his  assignor 
or  vendor;  but  for  bis  own  protection  against 
third  persons  the  necessity  arises.  .  .  . 
A  secret  or  clandestine  assignment,  whether 
by  parol  or  upon  the  instrument  itself,  or 
by  the  transfer  of  the  debt,  and  however 
honest  the  purpose,  is  liable,  as  against  third 
persons,  to  untold  abuse.  They  ought,  there- 
fore, to  be  made  a  matter  of  record.  The 
spirit,  if  not  the  very  letter,  of  our  record- 
ing law,  requires  it.  Such  a  requirement 
can  work  no  possible  hardship,  while  the 
contrary   rule   can   only   be   attended  with 


.  If  the  premise  be  true,  it  would  follow 
that,  even  though  the  bank  had  procured 
from  the  securities  company  an  assignment, 
and  had  put  it  on  record,  it  would  not  have 
given  notice  to  the  subsequent  lienor.  The 
bank  conld  not  thus  have  protected  its  title, 
but  would  have  had  still  to  rely  on  the  right 
and  the  interest  acquired  by  the  indorse- 
ment, and  the  invalidity  of  the  acts  of  the 
trustee  in  his  attempted  foreclosure." 

This  is  also  the  doctrine  of  Beeves  ▼. 
Hayes,  95  Ind.  521,  Reversing  Ayers  t. 
Hays,  60  Ind.  453.    In  the  Reeves  Case  the 

^' court  said:  "A  second  mortgagee  who  finds 
on  record  a  mortgage  receives  notice  of  its 
existence,  and  he  must  ascertain  whether 
the  release  was  executed  by  one  having  au- 
thority, for  he  is  bound  to  know,  as  matter 
of  law,  that  notes  secured  by  mortgage  are 
transferable  as  articles .  of  commerce,  and 
that,  after  transfer,  the  mortgagee  has  no 
right  to  release  the  mortgage.  He  is  bound, 
also,  to  know  that  he  can  obtain  no  notice 
from  the  record,  because  the  law  does  not  au- 
thorize the  recording  of  assignments,  and 

^  that  he  must,  therefore,  look  elsewhere  for 
information.  Where  notice  cannot  be  given 
by  registry,  then  one  who  takes  an  interest 
in  mortgaged  property  must  ascertain  that 
the  person  assuming  to  release  the  mortgage 
is  the  holder  of  the  notes  which  it  secures. 
It  is  unquestionably  the  law  that,  where 
notice  of  title  cannot  be  given  by  record, 
the  person  seeking  to  secure  rights  must  as- 
certain who  is  the  owner  of  the  mortgage, 
by  tracing  the  notes  to  the  hands  of  the  as- 
signees." It  is  to  be  noted  that,  while  this 
case  holds  that  a  subsequent  mortgage  will 
not  take  priority  over  a  prior  mortgage  dis- 
charged of  record,  but  which  had  been  as- 
signed by  the  mortiTagee  prior  to  its  dis- 
charge by  him,  yet  that  rule  is  now  changed 
in  that  state  by  reason  of  a  statutory  pro- 
vision requiring  the  recording  of  assign- 
ments of  mortgages.  See  Connecticut  Mut. 
L.  Ins.  Co.  V.  Talbot,  113  Ind.  373,  3  Am. 
St.  Rep.  055,  14  N.  E.  586. 

For  the  same  reason,  in  Howard  v.  Shaw, 
10  Wash.  151,  38  Pac.  746.  a  subsequent  mort- 
gagee who  took  a  mortgage  from  the  prior 
mortgagee  in  whom  had  been  vested  both 
15  L.R.A.(N.8.) 


the  legal  and  equitable  estates  by  virtue  of 
a  deed  from  the  mortgagor,  was  held  not  en- 
titled to  priority  over  the  holder  of  a  ne- 
gotiable note  secured  by  the  prior  mortgage 
the  assignment  of  which  had  not  been  re- 
corded. See  also  Fischer  v.  Woodruff,  25 
Wash.  67,  87  Am.  St.  Rep.  743,  64  Pac.  923, 
where  the  doctrine  was  reaffirmed  and  ap- 
plied to  a  similar  state  of  facts. 

Subsequent  purchaser. 

The  doctrine  applying  to  subsequent  en- 
cumbrancers is  also  applied  by  the  weight  of 
authority  to  subsequent  purchasers  of  the 
mortgaged  property,  who  purchased  it  in  re- 
liance upon  the  record  showing  the  mortgage 
existing  against  the  premises  to  have  been 
regularly  discharged  by  the  mortgagee,  al- 
though, as  a  matter  of  fact,  prior  to  the  time 
of  entering  the  discharge  the  mortgagee  had 
assigned  the  note  and  mortgage  secured 
thereby  to  a  third  person,  who  had  not  re- 
corded his  assignment. 

This  doctrine  was  applied  by  the  court 
in  Lewis  v.  Kirk,  28  Kan.  407,  42  Am.  Rep. 
173,  where  a  subsequent  purchaser  was  held 
entitled  to  the  land  purchased,  clear  of  a 
prior  mortgage  which  was  discharged  of  rec- 
ord before  maturity,  by  the  mortgagee,  who 
had,  prior  thereto,  transferred  it  to  a  third 
person,  who  had  failed  to  record  the  as- 
signment. In  this  case  the  note  secured  by 
the  mortgage  had  not  matured  at  the  time 
of  the  purchase  of  the  land  by  the  subse- 
quent purchaser.  As  to  the  right  of  a  sub- 
sequent purchaser  to  rely  upon  the  record, 
the  court  said :  "A  purchaser  in  good  faith 
of  real  estate  may  always  rely  upon  the 
public  records,  subject  only  to  the  equities 
of  persons  in  open,  visible,  and  exclusive 
possession  of  the  property.  A  purchaser  in 
good  faith  of  real  estate  is  never  bound  to 
take  notice  of  secret  equities,  liens,  interests, 
trusts,  or  encumbrances,  which  cannot  he  dis- 
covered from  an  inspection  of  the  public  rec- 
ords, or  cannot  be  ascertained  by  inquiries 
from  the  parties  in  possession.  He  may  al- 
ways rely  upon  the  public  records  and  such 
inouiries  as  they  Bu«r<n>st.  and  such  inqui- 
ries as  are  proper  of  the  parties  in  posses- 
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evil,  and  that  continually."  In  the  McCIure 
Case,  8upra,  the  court  applies  the  well-set- 
tled rule  "that,  when  one  of  two  innocent 
parties  must  suffer  by  the  wrongful  act  of 
a  third  person,  he  must  suffer  who  placed 
(or  left)  it  in  the  power  of  such  third  per- 
son to  do  the  wrong."  In  Daws  v.  Craig, 
supra,  we  said:  "The  negligence  and  fail- 
ure of  the  plaintiff  to  have  the  assignment 
of  the  mortgage  to  her  recorded  has  been 
the  primary  cause  of  this  controversy,  and 
we  think  the  burden  to  have  .  .  .  the 
defendant's  mortgage  set  aside  should  have 
been  assumed  by  her."  It  would  be  diffi- 
cult to  formulate  any  plausible  ground  for 
saying  that  these  reasons,  the  soundness  of 
which  we  have  so  often  approved  as  applied 
to  assignments  of  mortgages  upon  real  es- 


tate, are  not  equally  persuasive  as  applied 
to  mortgages  upon  personal  property.  The 
statute  provides  that  no  unrecorded  sale  or 
mortgage  of  personal  property  where  the 
possession  is  retained  by  the  vendor  or  mort- 
gagor is  valid  against  existing  creditors  or 
subsequent  purchasers.    Code  1S97,  |  2006. 

It  is  a  well-settled  proposition  that  a 
subsequent  mortgagee  is  a  purcliaser  within 
the  meaning  of  this  statute.  Manny  ▼. 
Woods,  33  Iowa,  265 ;  Union  Bank  v.  Cream- 
ery Package  Mfg.  Co.  105  Iowa,  136,  74  N. 
VV.  921;  Raymond  v.  Whitehouse,  110  Iowa, 
132,  93  N.  W.  292;  Re  Gill,  70  Iowa,  206, 
0  L.R.A.  126,  44  N.  W.  553.  If  a  mortgagee 
be  a  purchaser  within  the  meaning  of  the 
statute,  there  is  no  reason  for  denying  that 
character  to  the  assignee  of  the  mortgage. 


sion;  and  if,  from  all  these,  the  title  ap- 
pears to  be  clear,  he  will  then  obtain  a  good 
title,  although  there  may  be  some  outstand- 
ing equity  or  lien  in  favor  of  some  other 
person."  It  is  worthy  of  note  that,  while 
this  case  distinguishes  the  facts  under  con- 
sideration from  those  represented  in  Bur- 
hans  v.  Hutcheson,  supra,  on  the  ground  that 
in  that  fase  the  discharge  was  entered  on  the 
record  by  the  mortgagor  himself,  yet  it 
fails  to  take  into  consideration  the  fact 
that  the  mortgage,  if  not  legally  discharged 
by  the  mortgagor,  was,  according  to  the 
weight  of  authority,  merged  and  discharged 
by  operation  of  law  by  the  title  of  the  mort- 
gagor being  conveyed  to  the  mortgagee.  It 
is  also  worthy  of  note  that  the  later  Kan- 
sas case  of  Mutual  Ben.  L.  Ins.  Co.  v.  Hunt- 
ington, does  not  refer  to  the  Lewis 
Case,  while  it  cites  and  follows  Burlians 
V.  Hutcheson  as  authority  for  the  proposi- 
tion that  the  wrongful  discharge  of  a  mort- 
gage securing  a  negotiable  note  made  after 
having  disposed  of  the  note  does  not  affect 
the  Tight  of  such  holder  as  against  a  sub- 
sequent purchaser  prior  to  the  maturity  of 
the  note,  even  though  no  assignment  is  re- 
corded. 

In  New  York  it  is  held  that,  under  the 
recording  acts  of  that  state,  one  holding  an 
assignment  of  a  mortgage  must  record  it  in 
order  to  be  protected,  as  against  a  subse- 
quent bona  fide  purchaser,  from  a  wrongful 
discharge  of  the  mortgage  by  the  mortgagee. 
Clark  v.  Mackin,  30  Hun,  411.  Aflirmed  in 
95  N.  Y.  346;  Warner  v.  Winslow,  1  Sandf. 
Ch.  430  (decree  modified  in  other  respects)  ; 
Clark  V.  Uhlrich,  14  N.  Y.  S.  R.  4.  To  the 
same  effect,  also,  are  Pickford  v.  Peebles,  7 
S.  D.  166,  63  N.  W.  770  (negotiable  note 
secured  by  trust  deed  which  was  released  by 
trustee  after  transfer  of  note  and  before 
maturity);  Anonymous,  7  Ohio  N.  P.  534; 
Ladd  V.  Campbell,  SO  Vt.  529  (mortgage  not 
discharged  until  after  purchase  of  premises 
covered  thereby,  but  then  discharged  in  ac- 
cordance with  arrangement  at  time  of  pur- 
chase) ;  Vann  v.  Marburv,  100  Ala.  43A.  23 
L.R.A.  325,  46  Am.  St.  Rep.  70,  14  So.  273 : 
Henderson  v.  Pilgrim,  22  Tex.  464  (land 
covered  by  mortgage  transferred  after  ma- 
IS  L.R.A.(N.S.) 


turity  of  the  debt  secured  thereby) ;  Huitink 
V.  Thompson,  05  Minn.  392,  111  Am.  St. 
Rep.  476,  104  N.  W.  237  (note  assigned  and 
mortgage  delivered  therewith  before  maturi- 
ty; mortgage  subsequently  discharged  by 
mortgagee  and  land  covered  thereby  sold  to 
bona  fide  purchaser  after  maturity  of  notel  : 
Artz  v.  Yeager,  30  Ind.  App.  677,  66  N.  E. 
917  (discharge  of  mortgage  held  to  cut  off 
lien  of  attorneys  as  against  subsequent  pur- 
chaser relying  on  discharge)  ;  Ames  v.  Mil- 
ler, 65  Neb.  204,  01  N.  W.  250  (legal  and 
equitable  title  merged  in  mortgagee  after  he 
had  assigned  mortgage,  who  thereafter  sold 
premises  to  bona  fide  purchaser)  ;  Cheshire 
Provident  Inst.  v.  Gibson,  2  Neb.  (Unof.) 
392,  89  N.  W.  243  (negotiable  note  trans- 
ferred before  maturity;  mortgage  securing 
same  discharged  before  maturity  of  note)  ; 
Cram  v.  Cotrell,  48  Neb.  646,  58  Am.  St. 
Rep.  714,  67  N.  W.  452;  Donaldson  v.  Grant, 
16  UUh,  231,  40  Pac.  770  (under  recording 
acts  which  expressly  require  all  assignments 
of  mortgages  to  be  recorded)  ;  Merrill  v. 
Luce,  6  S.  D.  354,  55  Am.  St.  Rep.  844,  61 
N.  W.  43  (assignment  of  non-negotiable  note 
and  mortgage  securing  it  is  a  "conveyance" 
within  recording  acts). 

The  same  doctrine  was  also  stated  in 
Passumpsic  Sav.  Bank  v.  Buck,  71  Vt.  190, 
44  Atl.  93.  In  this  case,  however,  the 
grantee  was  hold  not  to  be  a  bona  fide  pur- 
chaser without  notice. 

In  Daws  v.  Craig,  62  Iowa,  615,  17  N.  W. 
778,  a  subsequent  bona  fide  purchaser  of 
land,  who  had  purchased  the  same  relying 
upon  a  recorded  discharge  by  the  mortgagee 
of  the  mortgage  thereon,  was  held  to 
be  entitled  to  be  protected  as  against 
a  prior  assignee  of  the  mortgage,  who 
had  failed  to  record  the  assignment  there- 
of, on  the  ground  that  the  assignee 
was  negligent  in  failing  to  have  the 
assignment  of  the  mortgage  recorded.  To 
the  same  effect,  also,  are  Kenosha  Stove  Co, 
V.  Shedd,  82  Iowa,  540,  48  N.  W.  933 ;  Frank- 
lin Sav.  Bank  v.  Colby,  105  Iowa,  424,  75 
N.  W.  340  (doctrine  stated) ;  Jenks  v.  Shaw, 
99  Iowa,  604,  61  Am.  St.  Rep.  256,  68  N.  W. 
900    (mortgage    not    discharged,   but    title 
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Lamed  v.  Donovan,  84  Hun,  533,  32  N.  Y. 
Supp.  731 ;  Burns  v.  Berry,  42  Mich.  176,  3 
N.  W.  924.  The  doctrine  of  our  late  case 
(Farmer  v.  Bank  of  Graettinger)  above 
cited  finds  direct  support,  also,  in  Page  v. 
Benson,  22  111.  484.  In  that  case  a  chattel 
mortgage  securing  the  payment  of  a  certain 
judgment  was  assigned  to  the  plaintiff,  who 
did  not  place  the  assignment  of  record.  Talc- 
ing advantage  of  this  omission,  the  mort- 
gagee satisfied  the  judgment  and  the  mort- 
gage, and  another  mortgage  was  executed  on 
tlie  same  property.  The  property  having 
been  seized  under  the  second  mortgage,  the 
assignee  of  the  first  mortgage  sought  to  have 
the  satisfaction  of  the  judgment  set  aside 
and  the  priority  of  his  mortgage  estab- 
lished. In  affirming  a  decree  denying  the 
relief  asked,  the  court  says :  "The  secret  as- 
signment of  the  judgment  cannot  be  allowed 
to  entrap  innocent  parties.  All  who  were 
not  chargeable  with  notice  of  the  assign- 
ment of  the  judgment  were  justified  in  as- 
suming that  the  judgment  creditors  were 


still  the  equitable  owners  of  the  judgment 
and  first  mortgage;  and,  when  they  entered 
satisfaction  of  the  judgment,  or  caused  the 
execution  to  be  returned  satisfied,  everybody 
ignorant  of  the  assignment  had  a  right  to 
buy,  or  treat  the  property  as  released  from 
the  first  mortgage,  which  was  given  to  se- 
cure that  judgment.  Otherwise  the  gross- 
est frauds  might  be  practised  upon  the  inno- 
cent not  chargeable  with  laches." 

The  appellant's  contention  is  based  solely 
upon  precedents  which  have  not  had  the 
approval  of  this  court,  and  are  not,  we 
think,  in  harmony  with  the  trend  of  the 
later  authorities.  We  are  satisfied  that  the 
rule  we  have  heretofore  adopted  is  supported 
by  the  better  reason  and  the  greater  equity, 
and  we  are  content  to  reaffirm  the  position 
taken  in  the  Farmer  Case.  The  controversy 
is  one  of  those  in  which  unfortunately  one 
of  two  innocent  parties  must  suffer  a  sub- 
stantial loss,  and,  as  we  have  already  seen, 
the  law  leaves  the  burden  upon  the  one 
whose   omission   made  the  perpetration  of 


merged  by   purchase   from   both  mortgagor 
and  mortgagee). 

In  Whipple  v.  Fowler,  41  Neb.  675,  60  N. 
W.  16,  a  subsequent  purchaser  was  held  to 
be  entitled  to  hold  the  property  purchased 
free  and  clear  of  a  prior  mortgage  which, 
according  to  the  records  at  the  time  of  its 
purchase,  had  been  discharged  by  the  mort- 
gagee, even  though  as  a  matter  of  fact  the 
negotiable  note  secured  thereby  had  been 
indorsed  to  another,  on  the  theory  that  the 
right  of  the  holder  of  the  note  to  the  mort- 
gage was  purely  equitable.  The  court  quot- 
ed with  approval  from  Swartz  v.  Leist,  13 
Ohio  St.  419,  wherein  a  subsequent  purchas- 
er was  held  to  be  entitled  to  priority  over 
a  mortgage  discharged  of  record  by  the  mort- 
gagee, which  he  had  assigned  prior  to  the 
discharge,  the  assignment  not  having  been 
recorded,  as  follows:  "No  title  to,  or  es- 
tate in,  the  mortgaged  premises  had  been 
conveyed  to  him.  A  legal  title  to  lands  can- 
not, either  at  common  law,  or  under  our 
statutes,  pass  by  the  sale  and  delivery  of  a 
promissory  note.  The  legal  title  to  the  con- 
ditional estate,  granted  by  the  mortgage,  re- 
mained in  the  mortgagee  as  fully  after  the 
transfer  of  the  note  as  before.  True,  he  may 
have  held  it  as  a  trustee,  in  part,  for  the 
benefit  of  Swartz  [the  assignee].  But  a 
trust  of  this  kind,  not  apparent  on  the  face 
of  the  mortgage  deed,  evidenced  by  no  rec- 
ord, and  unknown  to  the  world,  cannot  af- 
fect the  rights  of  bona  fide  purchasers 
who,  in  ignorance  of  its  existence,  confide 
in  the  acts  of  the  mortgagee  falling  within 
the  apparent  scope  of  his  powers  as  the 
legal  owner  of  the  mortgage.  As  against 
such  parties,  the  discharge  must  operate  to 
cancel  the  record  of  the  mortgage,  and  there- 
by extinguish  its  lien.  The  equities  of  a 
bona  fide  purchaser,  in  such  a  case,  are  cer- 
tainly as  strong  as  those  which  arise  from 
a  latent  trust;  and,  when  they  are  accom- 
15  L.R.A.(N.S.) 


panied  by  the  legal  title,  must,  for  that  rea- 
son, prevail." 

In  Marling  v.  Nommensen  (Marling  v. 
Milwaukee  Realty  Co.)  127  Wis.  363,  5  L. 
R.A.(N.S.)  412,  115  Am.  St.  Rep.  1017,  106 
N.  W.  844,  the  assignee  of  a  note  and  mort- 
gage, who  had  failed  to  record  the  assign- 
ment, was  held  to  be  estopped  from  claiming 
anything  thereunder  as  against  a  bona  fide 
purchaser  who  had  purchased  the  premises 
covered  by  mortgage,  relying  upon  a  re- 
corded discharge  of  the  mortgage  by  the 
mortgagee;  the  court  saying:  "Since  the 
adoption  of  the  system  of  public  registry  of 
conveyances,  the  custom  of  prompt  registra- 
tion has  been  so  nearly  universal  that  omis- 
sions may  well  be  considered  neglect  of  those 
precautions  customarily  taken  to  assert  a 
grantee's  rights  in  the  land;  and  people 
generally  have  become  accustomed  to  be- 
lieve that  all  rights  will  so  appear,  and  to 
act  confidently  on  that  assumption;  hence 
such  conduct  is  to  be  expected  by  one  hold- 
ing an  unrecorded  conveyance.  .  .  .  Her 
withholding  her  assignment  from  record  was 
a  persistent  declaration  to  all  persons  deal- 
ing merely  with  the  title  to  realty  that  Her- 
man owned  the  mortgage." 

In  Ayers  v.  Hays,  60  Ind.  452.  a  subse- 
quent purchaser  was  held  entitled  to  rely 
on  a  recorded  release  of  the  mortgage  by  a 
mortgagee,  even  though  the  release  had  been 
made  by  mistake  and  the  mortgage  debt  had 
actually  been  assigned  to  another  prior  to 
the  release.  This  decision,  however,  was  re- 
versed by  the  later  case  of  Reeves  v.  Hayes, 
96  Ind.  621. 

In  some  jurisdictions  the  holder  of  a  ne- 
gotiable note  secured  by  mortgage  has  been 
held  to  be  entitled  to  priority  over  the  rights 
of  a  subsequent  purchaser  who  purchased 
the  real  estate  covered  by  the  mortgage  in 
reliance  upon  the  recorded  discharge  of  it 
by    the    mortgagee.     This    conclusion    was 
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the  fraud  possible.  The  fln4ing  of  the  trial 
court  that  the  mortgage  owned  by  the  appel- 
lee is  entitled  to  preference  must  therefore 
be  upheld.  Appellant  devotes  some  effort 
to  the  argument  that  the  note  held  by  the 
appellee  bank  to  secure  the  mortgage  last 
given  is  not  negotiable  in  form.  If  we  were 
to  concede  the  soundness  of  the  position 
stated,  we  are  still  unable  to  see  how  the 
fact,  if  established,  would  affect  the  result 
under  the  issues  tried.  If  the  appellee,  in- 
stead of  advancing  the  money  and  talcing 
the  note  and  mortgage,  had  purchased  the 
steers  outright,  without  notice  of  conflict- 
ing claims,  and  no  paper,  negotiable  or  oth- 
erwise, had  been  executed  or  delivered,  its 
defense  to  the  foreclosure  of  appellant's 
mortgage  would  be  complete  under  the  rules 
we  have  hereinbefore  approved;  and  no  rea- 
son is  suggested  why  it  should  be  held  less 
effective  because  of  the  non-negotiable  char- 
acter of  the  evidence  of  the  indebtedness 
which  it  seeks  to  enforce. 
2.  The  result  of  the  conclusion  reached  in 


the  first  paragraph  renders  unnecessary  fur- 
ther consideration  of  the  points  made  in 
the  argument  for  the  appellant.  There  has 
been  submitted  with  this  case  a  motion  by 
the  appellee  to  dismiss  the  appeal  and  a 
motion  to  strike  the  appellant's  abstract  and 
to  afiirm  the  judgment  below,  based  on  sev- 
eral grounds  therein  stated.  The  various  as- 
signments involve  no  questions  which  are 
not  already  well  settled,  and  we  shall  not 
take  the  time  to  enter  upon  their  discus- 
sion further  than  to  say  we  think  none  of 
the  objections  are  well  taken,  and  the  mo- 
tions are  each  overruled. 

We  find  no  sufficient  reason  for  disturbing 
the  judgment  of  the  District  Court.  The 
costs  of  one  third  of  the  printing  of  the 
record  and  arguments  in  this  court  will  be 
taxed  to  the  appellee,  and  all  other  costs  to 
the  appellant. 

Affirmed. 


reached  by  the  court  in  James  t.  Morey,  2 
Cow.  246,  14  Am.  Dec.  475;  the  court  rea- 
soning thus:  "At  the  time,  therefore,  when 
the  appellant  became  the  assignee  of  the 
mortgage,  there  was  no  law  requiring  him 
to  record  the  assignment.  If  he  had  caused 
it  to  be  recorded,  it  would  have  been  a  vol- 
untary and  inefficacious  act.  In  judgment 
of  law  it  would  have  been  notice  to  no  one. 
.  .  .  Not  to  the  mortgagor  because  he  is 
entitled  to  actual  notice,  and  would  not  be 
affected  with  the  constructive  notice  result- 
ing from  a  registry  of  the  assignment,  even 
if  it  was  required  by  law  to  be  registered. 
Not  to  a  subsequent  grantee  or  mortgagee, 
because  the  law  will  not  intend  that  to  be 
known,  for  the  existence  of  which  there  is 
no  legal  necessity.  No  presumption  can  be 
indulged,  that,  if  the  asRignment  had  been 
recorded,  the  respondent  would  have  become 
apprised  of  the  fact.  He  was  not  bound  to 
examine  the  records.  It  is  not,  therefore, 
to  be  supposed  that  he  would  examine  them. 
The  risrhts  of  the  ai>npllant,  therefore,  are 
not  affected  by  the  circumstance  of  his  not 
having  recorded  the  assignment  of  the  mort- 
gage." 

The  same  conclusion  is  also  reached  by 
the  court  in  Bamberger  v.  Geiser,  24  Or.  204. 
33  Pac.  609,  wherein  it  was  held  that  an  as- 
signee of  a  mortgage  need  not  record  his  as- 
signment in  order  to  be  protected  against  n 
subsequent  discharge  of  record  by  the  mort- 
gagee, even  though  a  subsequent  purchaser 
buys  the  property  relying  upon  its  dis- 
charge; the  court  saying:  "It  is  clear  that 
a  mortgagee  cannot  extinguish  a  mortgage 
which  has  pas.sed  from  him  by  assignment; 
and,  consequently,  that  a  discharge  of  the 
record  by  the  mortgagee,  after  its  transfer, 
is  a  fraud  upon  the  assignee,  and  his  rights 
are  unaffected  thereby.  Such  being  the  case, 
unless  the  registry  law  makes  it  the  duty  of 
the  assignee  to  take  the  assignment  in  the 
15  L.R.A.(N.S.) 


form  of  a  conveyance  and  have  it  recorded, 
he  is  not  bound  to  do  so." 

This  is  also  the  settled  doctrine  in  Mis- 
souri as  to  a  bona  fide  purchaser  for  value. 
It  was  applied  in  Lee  v.  Clark,  89  Mo.  553, 
1  S.  W.  142,  wherein  the  assignee  of  a  deed 
of  trust,  whose  assignment  was  not  record- 
ed, was  held  entitled  to  priority  over  a  sub- 
sequent purchaser  of  the  property  covered 
by  the  deed  of  trust  who  purchased  relying 
upon  a  release  by  the  trustee  and  payee 
of  the  notes  secured  by  the  trust  deed.  To 
the  same  effect,  also,  as  to  a  subsequent  pur- 
chaser, are  Rice  v.  McFarland,  34  Mo.  App. 
404;  Black  v.  Reno,  59  Fed.  917. 

In  Heintz  v.  Klebba,  5  Neb.  (Unof.)  289, 
98  N.  W.  431,  the  court  refused  to  extend 
the  doctrine  of  that  state  that  the  assignee 
of  the  mortgage,  whose  assignment  is  unre- 
corded, cannot  take  priority  over  a  subse- 
quent bona  fide  purchaser  or  encumbrancer 
who  relies  upon  a  recorded  discharge  of  the 
mortgage  by  the  mortgagee,  to  a  case  where 
the  mortgagee  had  actually  discharged  the 
mortgage  after  having  assigned  it,  but  the 
discharge  had  not  been  recorded,  but  was  de- 
livered to  the  subsequent  purchaser  at  the 
time  of  his  purchase,  with  the  title  deeds. 

But  see  Henniges  v.  Paschke,  9  N.  D.  489, 
81  Am.  St.  Rep.  588,  84  N.  W.  350,  where, 
under  a  similar  state  of  facts,  the  subse- 
quent purchaser  was  held  to  take  clear  of 
the  lien  of  the  mortgage. 

And  in  Mathews  v.  Jones,  47  Neb.  616, 
06  N.  W.  622,  it  was  held  that  a  deed  from 
the  mortgagor  to  the  mortgagee  after  the 
mortgagee  had  disnosed  oT  the  notes  secured 
by  the  mortgage  did  not  produce  a  merger 
of  the  estates;  and  a  subsequent  discharge 
of  the  mortgage  by  the  mortgagee  on  the 
record  would  not  inure  to  the  benefit  of  a 
bona  fide  purchaser,  so  as  to  give  him  pri- 
•>ritv  over  the  assignee,  who  had  not  record- 
ed his  assignment. 
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To  the  same  effect,  also,  is  Oregon  &  W. 
Trust  Invest.  Co.  v.  Shaw,  5  Sawy.  336, 
Fed.  Cas.  No.  10,656. 

The  same  result  was  also  reached  in  Cur- 
tis V.  Moore,  152  N.  Y.  159,  67  Am.  St.  Rep. 
506,  46  N.  E.  168,  which  followed  Purdy  v. 
Huntington,  42  N.  Y.  334,  1  Am.  Rej).  532; 
and,  whils  these  cases  recognize  the  right  of 
a  subsequent  purchaser  or  encumbrancer, 
under  the  recording  laws  of  that  state,  to 
rely  upon  a  discharge  of  record  of  a  mort- 
gage by  the  original  mortgagee,  yet,  as  to 
a  subsequent  purchaser  or  encumbrancer 
where  the  record  discloses  an  undischarged 
mortgage,  except  on  the  theory  of  merger  of 
the  equitable  and  legal  estates,  the  protec- 
tion of  the  recording  laws  is  held  not  to 
apply,  and  such  subsequent  purchaser  or  en- 
cumbrancer is  held  not  to  take  priority  over 
the  unrecorded  assignment. 

Chattel  mortgages. 

But  few  cases  have  passed  on  the  right  of 
the  holder  of  an  unrecorded  assignment  of  a 
chattel  mortgage  to  priority  over  a  subse- 
quent encumbrancer  or  purchaser  who  had 
relied  upon  the  record  showing  a  discharge 
by  the  mortgagee  of  the  mortgage;  yet  in 
those  cases  in  which  the  question  lias  been 
presented  the  same  doctrine  has  been  enun- 
ciated and  applied  as  was  enunciated  and 
applied  to  real-estate  mortgages.  In  First 
Nat.  Bank  v.  National  Live  Stock  Bank,  13 
Okla.  719,  76  Pac.  130,  Reaffirmed  in  15 
Okla.  194,  79  Pac.  1134,  Affirmed  on  ap- 
peal to  the  Supreme  Court  of  the  United 
States  in  203  U.  S.  206,  51  L.  ed.  102,  27 
Sup.  Ct.  Rep.  79,  it  was  held  that,  where 
the  recording  acts  do  not  expressly  require 
the  recording  of  an  assignment  of  a  mort- 
gage which  secures  negotiable  notes,  that 
the  recording  of  such  assignment  is  not  nec- 
essary to  protect  the  assignee  as  against  sub- 
sequent bona  fide  purchasers  or  encumbran- 
cers before  the  maturity  of  the  debt.  Consid- 
ering the  necessity  of  recording  an  assign- 
ment of  a  chattel  mortgage  in  order  to  re- 
tain the  lien  as  against  a  subsequent  pur- 
chaser or  encumbrancer  relying  upon  a  sub- 
sequent discharge  by  the  mortgagee,  the  Su- 
preme Court  of  the  United  States,  in  the 
above  case,  said:  "That  necessity  depends 
upon  statute,  and,  without  some  statutory 
provision  therefor,  the  necessity  does  not 
exist.  Uncertain  and  doubtful  implications 
arising  from  portions  of  a  statute  not  re- 
quiring the  recording  of  an  instrument  are 
not  to  be  regarded  as  furnishing  a  rule  upon 
the    subject.  .    It    is    not    necessary 

that  there  should  be  a  law  to  prohibit  the 
recording  of  such  assignments.  There  must 
be  a  law  which  provides  for  their  record, 
either  in  express  terms,  or  by  plain  and 
necessary  implication  from  the  words  stated. 
Where  the  statute  does  not  so  provide,  it  is 
not  necessary,  nor  is  it  the  duty  of  the  as- 
signee, to  record  or  iile  his  assignment. 
There  must  be  some  legal  duty  imposed  upon 
the  assignee  before  the  necessity  arises  for 
the  recording  of  the  assiirnment."  To  the 
same  effect,  also,  is  Kerfoot  r.  State  Bank, ' 
16  L1U..(N.S.) 


14  Okla.  104,  7Z  Pftc-  46,  which  follows  and 
applies  the  doctrine  of  the  foregoing  case 
as  reported  in  13  Okla.  719,  76  Pac.  130. 

In  Gottstein  v.  Harrington,  26  Wash.  508, 
65  Pac.  753,  in  construing  the  provisions  of 
an  act  relating  to  assignments  and  satisfac- 
tion of  mortgages,  which  provided,  in  sub- 
stance, that  any  person  to  whom  any  real- 
estate  or  chattel  mortgage  is  given,  or  any 
person  to  whom  such  a  mort^^ige  has  been 
assigned  in  the  manner  provided  therein, 
who  has  recorded  the  assignment  in  the  of- 
fice of  the  auditor  of  the  county  wherein 
such  mortgage  is  of  record,  may  acknowl- 
edge satisfaction  and  discharge  it  of  record, 
the  court  said:  "It  would  seem  from  the 
above  provision  of  the  statute  tliat  the  re- 
spondents were  not  legally  bound  to  look 
beyond  the  records  in  the  office  of  the  county 
auditor  for  assignments  of  the  mortgage 
there  of  record,  and  that  they  had  a  per- 
fect right  to  presume  that  no  such  assign- 
ment bad  been  made."  The  court,  in  this 
case,  was  considering  the  right  of  attorneys 
who  claimed  a  lien  upon  a  chattel  mort- 
gage, and  who  had  possession  of  the  same, 
to  enforce  their  claim  against  a  subsequent 
purchaser  without  notice,  and  who  had  re- 
lied upon  a  discharge  of  record  of  the  mort- 
gage by  the  mortgagee. 


OREGON  SUPREME  COURT. 

ADA  V.  STURGIS,  Respt., 

V. 

WILLIAM  P.  STURGIS, 

and 
JAMES  A.  PEE,  Appt. 

(—  Or.  — ,  93  Pac.  696.) 

Appeal  —  final  decree. 

1.  A  decree  awarding  suit  money  and  ali- 
mony against  the  guardian  of  defendant  in  a 
divorce  suit,  who  appears  to  defend  on  be- 
half of  his  ward,  is  within  the  provision  of  a 
statute  authorizing  appeal  from  a  final  de- 
cision. 

Judgntent  —  guardian  —  Talidity. 

2.  A  decree  for  suit  money  and  alimony 
against  the  guardian  of  defendant  in  a  di- 
vorce suit,  who  appears  only  to  defend  on 
behalf  of  his  ward,  is  void,  since  the  court 
has  no  jurisdiction  to  render  a  personal 
judgment  against  him. 

Marriage  —  evasion  of  law  —  validity. 

3.  A  marriage  contract  between  parties 
who  resort  to  another  state,  where  it  is  val- 


Caae  Ifote.  —  LiabUUp  of  gvtardian  for 
auit  moneu  and  alimonft  in  diroree 
proceedings  instituted  by  or  againat 
the  ward. 

No  other  cases  have  been  found  where,  as 
in  Stttbois  v.  Sttjbois,  a  general  guardian 
ivas  sought  to  be  held  personally  liable  for 
Miit  mon?y  or  alimony  in  divorce  proceed- 
ings instituted  by  or  against  the  ward.    la 
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id,  to  evade  requirements  of  the  law  of  their 
domicil,  to  which  they  immediately  return, 
"  *"  "iffTBent  of  t*ifl  t"""''''BiP  who  haa  been 
appointed  over  one  of  them,  is  valid  at  the 
domicil,  where  its  laws  make  a  marriage  con- 
tracted within  its  borders  without  such  con- 
sent merely  voidable. 
Trial  —  collateral  Issue. 

4.  The  question  whether  or  not  a  divorce 
proceeding  against  a  person  under  guardian- 
ship is  collusive  to  wrest  the  estate  from  the 
possession  of  the  guardian  cannot  be  tried 
upon  affidavits  upon  a  collateral  issue  raised 
by  the  guardian's  motion  to  set  aside  an  or- 
der directing  him  to  pay  suit  money  and  ali- 
mony. 
Judgment— spendthrift  —  enforcement. 

6.  A  judgment  for  alimony  against  a 
spendthrift  under  guardianship  can  be  en- 
forced only  after  proper  proceedings  in  the 
court  having  jurisdiction  of  estates,  and  not 
by  process  a^inst  the  ward's  estate  or  the 
guardian. 
Divorce  —  alimony  —  spendthrift. 

6.  Suit  money  and  alimony  may  be  award- 
ed against  defendant  in  a  divorce  proceeding 
against  a  spendthrift. 

(January  28,  1908.) 

APPEAL  by  the  defendant  guardian  from 
a  decree  of  the  Circuit  Court  for  Uma- 
tilla County  directing  him  to  pay  suit  money 
and  alimony  in  a  divorce  proceeding.  Ke- 
versed. 

Statement  by  Eakln,  J. : 

This  is  a  suit  for  divorce  and  alimony.  De- 
fendant W.  P.  Sturgis  was  adjudged  a  spend- 
thrift by  the  county  court  of  Umatilla  coun- 
ty in  1906,  being  then  twenty-four  years 
old,  and  James  A.  Fee  was  appointed  the 
guardian  of  his  person  and  estate,  which  was 
of  the  value  of  about  $10,000.  Thereafter, 
while  such  guardianship  continued,  viz.,  on 
January  13,  1906,  plaintiff  and  defendant 
Sturgis  desired  to  intermarry,  but  said 
guardian  refused  his  consent  thereto;  and, 
for  the  purpose  of  avoiding  the  marriage 


laws  of  this  state,  of  which  they  were  resi- 
dents, they  thereupon  went  to  the  state  of 
Washington,  where  they  were  married,  re- 
turning immediately.  The  said  guardian  is 
made  a  party  defendant  for  the  purpose  of 
subjecting  the  estate  of  the  defendant  Stur- 
gis to  the  payment  oi  suit  money  and  ali- 
mony. The  court  made  an  intermediate  or- 
der directing  that  defendant  pay  to  the  clerk 
of  the  court  for  plaintiff  as  suit  money  $G0O 
and  $50  per  month  as  temporary  alimony 
pending  the  suit,  which  order  the  guardian 
thereafter  moved  to  set  aside.  Many  affi- 
davits were  filed  by  the  defendant  in  sup- 
port of  his  motion,  and  counter  affidavits  by 
the  plaintiff;  said  affidavits  being  directed 
to  the  question  of  the  validity  of  the  mar- 
riage, plaintiff's  knowledge  of  the  guardian- 
ship at  the  time  of  the  marriage,  and  as  to 
collusion  between  plaintiff  and  defendant 
Sturgis  in  the  divorce  suit  for  the  purpose 
of  wresting  from  the  guardian  part  of  the 
estate.  Upon  the  hearing  the  court  modified 
the  order,  and  ordered  and  decreed  that  de- 
fendants pay  to  the  clerk  of  the  court  forth- 
with $160  as  suit  money  and  $60  as  tem- 
porary alimony  the  16th  of  every  month 
pending  the  suit,  from  which  order  defendant 
James  A.  Fee  appeals. 

Messrs.   K'Conrt  &  Phelps  for  appel- 
lant. 
Messrs.  H.  E.  Collier  and  J.  P.  Winter, 

for  respondent: 

An  order  for  temporary  alimony  and  suit 
money  is  not  appealable. 

Or.  Sess.  Laws  1907,  313,  6;  Wyatt  v. 
Wyatt,  2  Idaho,  236,  10  Pac.  228;  Cooper  v. 
Mayhcw,  40  Mich.  528 ;  Lapham  v.  Lapham, 
40  Mich.  527;  Perkins  v.  Perkins,  10  Mich. 
425. 

In  a  suit  for  divorce  against  a  spendthrift, 
his  general  guardian  is  a  proper  party,  and 
the  court  has  jurisdiction  to  order  such 
guardian  to  pay  temporary  alimony. 

Gregg  V.  Gregg,  48  Hun,  461,  1  N.  Y.  Supp. 


the  caset.  following  the  person  sought  to  be 
held  liable  was  only  a  guardian  ad  litem,  or 
next  friend,  and  his  liability  was  sought,  as 
appeared  in  most  of  the  cases,  because  the 
ward  was  without  visible  means  of  his  own. 
Thus,  in  Perkins  v.  Perkins,  evidently  not 
reported,  but  cited  and  reviewed  in  Osgood 
V.  Osgood,  2  Paige,  621,  it  appeared  that 
the  complainant  in  a  suit  for  divorce  was  an 
infant  without  property,  and  thei-suit  was 
prosecuted  by  his  father  as  his  next  friend. 
The  application  on  the  part  of  the  wife  was 
that  the  next  friend  of  the  husband  should 
furnish  her  with  funds  out  of  his  own  prop- 
erty to  defend  the  suit.  The  court,  however, 
decided  that  the  father  could  not  be  com- 
pelled to  furnish  her  with  the  means  of  de- 
fense. 
16  L.R.A.(N.S.) 


So,  in  Thayer  v.  Thayer,  9  R.  I.  377,  where 
a  father,  as  next  friend,  sought  to  obtain  a 
divorce  for  his  son,  who  it  was  alleged,  was 
non  compos  mentis  at  the  time  of  the  mar- 
riage, and  without  money  or  property,  it  was 
recognized  that  an  allowance  for  suit  money 
could  not  be  compelled  to  be  paid  by  the 
father  or  next  friend. 

Also,  in  Stivers  v.  Wise,  18  App.  Div. 
316, 46  N.  Y.  Supp.  9,  where  a  mother  sought 
to  annul  her  son's  marriage  because  con- 
tracted while  he  was  still  under  the  legal 
age  of  consent,  it  was  held  that  she  could 
not  be  compelled,  out  of  her  own  means,  to 
pay  alimony  for  the  support  of  her  son's 
wife,  or  a  counsel  fee  for  the  latter's  attor- 
ney. 
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463;  Tiffany  v.  Tiffany,  84  Iowa,  122,  50  N. 
W.  664. 

A  marriage,  if  valid  where  celebrated,  is 
valid  everywhere. 

14  Century  Dig.  189,  {  3;  Murchison  v. 
Green,  128  Ga.  339,  11  L.R.A.(N.S.)  702,  67 
S.  E.  709. 

A  marriage  entered  into  in  another  state 
by  parties  residing  in  this  state  is  valid. 

Re  Chaoe,  26  R.  I.  351,  60  L.R.A.  493,  58 
Atl.  970. 

The  question  of  collusion  will  not  be  de- 
cided in  limine  on  ex  parte  affidavits. 

2  Nelson,  Div.  &,  Sep.  795;  Boeaenberg  ▼. 
Boesenberg,  50  App.  Div.  622,  63  N.  Y.  Supp. 
770 ;  Frickel  v.  Frickel,  4  Misc.  382,  24  N. 
Y.  Supp.  483. 

Bakin,  J.,  delivered  the  opinion  of  the 
court : 

It  is  first  insisted  by  the  plaintiff  that  the 
order  appealed  from  is  not  an  appealable 
order.  By  the  Constitution  of  this  state 
(art.  7,  S  6),  it  is  provided  that  "the  su- 
preme court  shall  have  jurisdiction  only  to 
revise  the  final  decisions  of  the  circuit 
courts."  This  provision  of  the  Constitution, 
it  is  held  in  Portland  v.  Gaston,  38  Or.  633, 
63  Pac.  1051,  is  not  self-executing,  and  the 
cases  that  may  be  appealed  must  be  pre- 
scribed by  the  legislature;  and  therefore  the 
provision  of  the  statute  prescribing  the  cases 
that  may  or  may  not  be  appealed  is  con- 
clusive. Bellinger  &  C.  Anno.  Codes  &  Stat- 
utes, {  647,  as  amended  in  1907  (Laws  1907, 
chap.  162,  i  6,  p.  313),  provides  that  "a 
judgment  or  decree  may  be  reviewed  as  pre- 
scribed in  this  chapter,  and  not  otherwise. 
An  order  affecting  a  substantial  right,  and 
which  in  effect  determines  the  action  or  suit 
so  as  to  prevent  a  judgment  or  decree  there- 
in, or  a  final  order  affecting  a  substantial 
right,  and  made  in  a  proceeding  after  judg- 
ment or  decree  [or  setting  aside  a  judgment 
and  granting  a  new  trial]  for  the  purpose  of 
being  reviewed,  shall  be  deemed  a  judgment 
or  decree."  Section  648,  Id.,  provides  that 
"any  party  to  a  judgment  or  decree  other 
than  a  judgment  or  decree  given  by  confes- 
sion, or  for  want  of  an  answer,  may  appeal 
therefrom."  The  terms  of  this  section  are 
very  general,  and  constitute  no  limitation 
upon  the  constitutional  provision  above  quot- 
ed. Section  647,  supra,  after  the  first  sen- 
tence, is  not  a  limitation  of  the  cases  that 
may  be  appealed,  but  an  enlargement  there- 
of, by  which  certain  orders  are  included  with- 
in the  term  "judgment  or  decree."  There- 
for, if  the  judgment  or  decree  comes  with- 
in the  terms  of  the  Constitution,  viz.,  a 
"final  decision,"  it  is  appealable. 

Without  determining  whether  an  interloc- 
utory order  for  suit  money,  rendered  against 
a  party  to  the  suit,  is  appealable,  which  is 
16  L.R.A.(N.S.) 


not  necessary  to  this  decision,  it  is  daar 
that  the  order  or  decree  here  is  a  final  de- 
cision as  to  James  A.  Fee,  the  guardian.  He 
is  not  a  party  to  the  litigation.  The  suit 
is  properly  only  against  the  ward,  but  the 
guardian  appears  in  his  behalf  to  defend  for 
him,  and  not  to  defend  any  proceeding 
against  himself,  as  we  shall  see  further  on ; 
and,  as  the  order  or  decree  is  against  the 
guardian,  and  he  has  no  personal  interest  in 
the  litigation  and  no  right  to  appeal  from 
the  final  decree  in  the  suit,  his  appearance 
being  only  for  the  ward,  therefore  the  decree 
is  final  as  to  him.  Furthermore,  the  decree 
is  void  as  to  the  guardian,  the  court  hav- 
ing no  jurisdiction  to  render  a  personal 
judgment  against  him,  as  no  cause  of  action 
is  alleged  against  him,  and  a  void  order  or 
decree  is  appealable.  Deering  v.  Quivey,  26 
Or.  556,  38  Pac.  710.  In  this  proceeding 
James  A.  Fee  alone  appeals  on  his  own  be- 
half. 

The  validity  of  the  marriage  is  questioned 
by  the  guardian  upon  the  ground  that  it  was 
consummated  without  his  consent,  and  that, 
even  if  valid  under  the  laws  of  the  stat«  of 
Washington,  where  it  was  solemnized,  yet, 
both  parties  being  domiciled  in  this  state  and 
having  secured  the  marriage  in  Washing- 
ton for  the  purpose  of  avoiding  the  marriage 
laws  of  this  state,  the  marriage  is  void  here.^ 
Section  6216,  Bellinger  &  C.  Anno.  Codes  A 
Statutes,  provides  that  "marriage  is  a  civil 
contract,  which  may  be  entered  into  by  males 
of  the  age  of  eighteen  years,  and  females  of 
the  age  of  fifteen  years,  who  are  otherwise 
capable."  Section  6217,  Id.,  prohibits  cer- 
tain marriages,  vig.:  "When  either  party 
thereto  had  a  wife  or  husband  living  at  the 
time  of  such  marriage:  (2)  when  the  par- 
ties thereto  are  first  cousins  or  any  nearer  of 
kin  to  each  other;  (3)  when  either  of  the 
parties  is  a  white  person  and  the  other  a 
negro,  or  Mongolian,  or  a  person  of  one- 
fourth  or  more  of  negro  or  Mongolian  blood." 
Section  5218,  Id.,  provides  that,  "when  ei- 
ther party  to  a  marriage  shall  be  incapable 
of  consenting  thereto,  for  want  of  legal  age 
or  sufficient  understanding,  or  when  the  con- 
sent of  either  party  shall  be  obtained  by 
force,  or  fraud,  such  marriage  is  voidable, 
but  only  at  the  suit  of  the  party  laboring 
under  the  disability  or  upon  whom  the  force 
or  fraud  is  imposed."  Under  chapter  8,  re- 
lating to  divorce  proceedings,  {  503,  Id., 
provides  that  marriages  declared  voidable 
by  §  5218,  supra,  shall  be  void  from  the  time 
they  are  so  declared  by  the  decree.  Section 
502,  Id.,  provides,  in  effect,  that  all  mar- 
riages prohibited  by  §  6217,  supra,  "shall,  if 
solemnized  within  this  state,  be  absolutely 
void."  Thus  it  will  be  seen  by  $  6218.  supra, 
that  the  marriage  of  the  plaintiff  and  defend- 
ant Sturgis,  even  if  solemnized  in  this  state. 
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would  not  be  void,  but  only  voidable.  The 
rule  a.8  gathered  from  the  authorities  seems 
to  be  that  in  general  a  marriage  valid  where 
solemnized  is  valid  everywhere,  not  only  in 
other  states  generally,  but  in  the  statie  of 
the  domicil  of  the  parties,  even  when  they 
have  left  their  own  state  to  marry  elsewhere 
for  the  purpose  of  avoiding  the  laws  of  the 
state  of  their  domicil. 

There  are  two  exceptions  to  this  rule,  vis., 
marriages  which  are  deemed  contrary  to  the 
law  of  nature  as  generally  recognized  in 
Christian  countries,  such  as  involve  polyg- 
amy and  incest,  and  marriages  which  the 
local  lawmaking  power  has  declared  shall 
not  be  allowed  any  validity,  either  in  express 
terms  or  by  necessary  implication,  vis.,  such 
as  are  prohibited  by  §  5217,  supra.  Jackson 
V.  Jackson,  82  Md.  17,  34  L.R.A.  773,  33  AtT. 
317;  Georgia  v.  Tutty  (C.  C.)  7  L.R.A.  60, 

41  Fed.  763;  Conn  v.  Conn,  2  Kan.  App.  419, 

42  Pac.  lOOG;  Pennegar  v.  State,  87  Tenn. 
246,  2  L.R.A.  703,  10  Am.  St.  Rep.  648,  10 
8.  W.  305;  Parton  v.  Hervey,  1  Gray,  119; 
Re  Chace,  26  R.  I.  361,  69  L.R.A.  493,  68 
Atl.  978;  Com.  t.  Graham,  157  Mass.  73, 
16  L.R.A.  678,  34  Am.  St.  Rep.  266,  31  N. 
E.  706 ;  Everett  v.  Morrison,  60  Hun,  146,  23 
N.  Y.  Supp.  377.  This  distinction  is  also 
referred  to  in  McLennan  v.  McLennan,  31 

^Or.  480,  at  page  483,  38  L.R.A.  863.  65  Am. 
Ht.  Rep.  835,  60  Pac.  802,  where  Mr.  Justice 
Bean  says:  "There  is  a  distinction  made  in 
the  books  between  the  marriage  of  divorced 
parties  declared  by  law  incapable  of  remar- 
rying  and  a  marriage  in  violation  of  some 
staiuiOTy^fohibition  penal  in  its  nature.  In 
the  one  case  the  marriage  is  absolut.djLJ£oid< 
and  in  the  other  it  is  often  held  to  be  valid, 
although  the  party  may  ]>6-puninhad  -wim- 
inally  for  violating  the  prohibitory  statute." 
The  marriagr~tK'  this  case  .does  not  come 
within  the  first  exception,  as  being  contrary 
to  the  law  of  nature  as  generally  recognized 
in  Christian  countries,  such  as  polygamy  or 
those  involving  incest;  neither  is  it  one  spe- 
cially prohibited  by  our  statute.  Bellinger 
ft  C.  Anno.  Codes  ft  Statutes,  }  6217.  Nor 
does  our  statute  contemplate  that  such  mar- 
riages as  the  one  involved  here  shall  be 
deemed  void,  but,  if  in  violation  of  the  stat- 
ute, are  only  voidable. 

If  the  marriage  of  a  ward  under  guard- 
ianship takes  place  in  this  state  without  the 
consent  of  the  guardian,  it  involves  the  vio- 
lation of  the  law  only  as  to  ceremony,  form, 
oi  qualification;  and  although  the  violation 
of  the  law  in  the  issuance  of  the  license, 
making  the  affidavit  therefor,  or  by  the  of- 
ficer in  solemnizing  the  marriage,  may  sub- 
ject the  one  so  violating  the  law  to  punish- 
ment therefor,  yet  the  marriage  is  not,  by 
reason  thereof,  void.  In  Parton  v.  Hervey, 
1  Gray,  110,  122,  in  discussing  the  statutory 
15  KR.A.(N.S.) 


requirements  as  to  the  ceremony,  form,  and 
qualification,  the  court  says:  "But  the  ef- 
fect of  these  and  similar  statutes  is  not  to 
render  such  marriages,  when  duly  solem- 
nized, void;  although  the  statute  provisions 
have  not  been  complied  with."  In  Re  Chace, 
26  R.  I.  383,  69  L.R.A.  493,  494.  58  Atl.  979, 
in  discussing  the  status  of  a  minor  who  mar- 
ried in  another  state  while  under  guardian- 
ship, the  court  says:  "Furthermore,  it  is 
not  clear  that,  even  if  the  marriage  had  been 
solemnized  in  this  state,  it  would  have  been 
void.  R.  I.  Pub.  Laws  1898-99,chap. 549,  $  1 1, 
p.  49,  supra,  merely  provides  that  no  marriage 
license  shall  issue  to  a  person  under  guard- 
ianship without  the  written  consent  of  the 
guardian;  but  it  by  no  means  necessarily 
follows  that  a  marriage  procured  without 
first  obtaining  such  license  would  be  void, 
although  the  official  or  other  person  who  per- 
formed the  ceremony  might  be  liable  to  pun- 
ishment under  {  19  of  the  same  chapter. 
.  .  .  Coming  now  to  the  case  in  hand,  it 
requires  no  argument  to  show  that,  even  if 
the  marriage  might  have  been  void  if 
solemnized  in  this  state,  it  is  nev- 
ertheless not  such  a  union  that  it 
can  in  any  sense  be  considered  so 
subversive  of  good  morals,  or  so  threatening 
to  the  fabric  of  society,  as  to  all  within  the 
exception  to  the  general  rule  regarding  for- 
eign marriages.  In  other  words,  if  valid  in 
Massachusetts,  it  is  equally  valid  here."  The 
case  of  Hills  v.  State,  61  Neb.  589,  57  L.R.A. 
155,  85  N.  W.  836,  is  to  the  same  effect,  and, 
in  an  exhaustive  note  to  that  case  in  57 
L.R.A.  156,  in  discussing  the  matrimonial 
capacity  of  the  parties,  it  is  suggested  that 
most  of  the  decisions  that  seem  to  hold  that 
the  law  of  the  domicil  of  the  parties  deter- 
mines their  matrimonial  capacity  "are  re- 
ducible to  one  or  the  other  of  the  exceptions 
.  .  .  to  the  general  principle  that  the  va- 
lidity of  the  marriage  is  to  be  determined  by 
reference  to  the  lex  loci,  namely:  (1)  Mar- 
riages which  are  polygamous,  or  which  are 
incestuous  according  to  the  general  view  of 
Christendom:  (2)  marriages  which  the  lo- 
cal lawmaking  power  has  declared  shall  not 
be  allowed  any  validity.  By  the  first  ex- 
ception the  Christian  standard  of  marriage 
is  applied  to  every  marriage  wherever  cele- 
brated and  without  reference  to  the  domicil 
of  the  parties  at  the  time  of  its  celebration. 
If  the  marriage  falls  below  this  standard, 
it  will  be  held  void,  although  it  may  be  valid 
according  to  the  lex  loci  and  lex  domicilii." 
We  conclude,  then,  that  the  validity  of  the 
marriage  is  beyond  question. 

The  question  as  to  the  collusion  between 
plaintiff  and  defendant  Sturgis  to  secure  a 
divorce  is  one  that  should  not  be  tried  out 
by  affidavit  under  this  collateral  issue,  as  it 
involves  the  merit  of  the  suit  for  divorce.    It 
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can  be  made  an  issue  in  the  case  and  tried 
upon  the  evidence;  but  plaintiff  is  entitled 
to  a  full  hearing  and  the  privilege  of  cross- 
examination  of  the  defendant's  witnesses. 

But  it  is  more  difficult  to  determine  thp 
extent  of  the  liability  of  the  guardian  in 
such  a  proceeding  as  this.  A  guardian's  lia- 
bility upon  his  own  contracts  for  the  bene 
fit  of  the  ward  is  personal,  and  the  judg- 
ment of  a  court  rendered  for  such  a  debt  is 
against  him  personally,  and  not  against  the 
ward's  estate  (Pendexter  v.  Cole,  66  N.  H. 
656,  22  Atl.  660;  Baird  v.  Steadman,  39  Fla. 
40,  21  So.  672;  Lewis  v.  Edwards,  44  Ind. 
333;  Sanford  v.  Phillina,  68  He.  431;  Rol 
lins  T.  Marsh,  128  Mass.  116;  Municipal 
Court  V.  Le  Valley,  26  R.  I.  236,  56  Atl.  640: 

15  Am.  &  Eng.  Enc.  Law,  p.  77) ;  and,  if  he 
is  oompelled  to  pay  such  debt,  and  it  was 
one  properly  made  on  behalf  of  his  ward, 
the  county  court  will  allow  it  out  of  the 
ward's  estate;  but  the  liability  of  the  estate 
in  such  a  case  is  one  to  be  settled  in  the 
county  court.  Pendexter  v.  Cole,  supra.  An 
action  cannot  be  maintained  against  a  guard- 
ian upon  the  liability  of  a  ward,  but  only 
against  the  ward,  and,  the  guardian  being 
a  proper  party,  he  may  appear  and  defend 
the  action  in  the  interest  of  the  ward,  but  is 
not  a  party  for  the  purpose  of  establishing 
a  personal  liability  against  him.  Rollins  t. 
Marsh  and  Municipal  Court  v.  Le  Valley, 
supra;  Raymond  v.  Sawyer,  37  Me.  406: 
Stumph  V.  Goepper,  76  Ind.  323;  Baird  v. 
Steadman,  supra.  We  make  no  reference 
here  to  the  question  of  the  personal 
liability  of  a  guardian  ad  litem  or 
a  general  guardian  for  costs  in  a  suit 
prosecuted  or  defended  by  him,  if  such 
litigation  is  decided  adversely  to  him. 
All  proceedings  provided  by  statute  relating 
to  guardian  and  ward  subsequent  to  the  ap- 
pointment of  the  guardian  apply  equally  to 
the  guardianship  of  a  spendthrift.  This 
statute  makes  no  special  provision  in  rela- 
tion to  actions  or  judgments  against  the 
guardian,  the  ward,  or  his  estate.  The  prop- 
erty of  the  ward  is  in  the  custody  of  the  law. 
and  is  not  subject  to  attachment  or  execu- 
tion (1  Freeman,  Executions,  3d  ed.  S  131; 
Harrington  v.  La  Rocque,  13  Or.  344,  10  Pac. 
498),  and  the  estate  is  administered  under 
the  direction  of  the  county  court;  the  power? 
and  duties  of  the  guardian  in  the  manage- 
ment of  the  estate  and  payment  of  debts 
being  specified  in  the  statute. 

Without  deciding  whether  an  ordinary 
creditor  of  the  ward's  estate  may,  in  the  first 
instance,  bring  an  action  therefor,  it  appears 
that  this  is  not  a  liability  upon  the  contract 
of  either  the  ward  or  the  guardian;  but,  if 
there  is  a  liability,  it  is  statutory,  and  may 
be  established  in  any  competent  court  by 
judgment  against  the  ward.    Uregg  v.  Gregg, 

16  L.R.A.(N.S.) 


48  Hun,  451,  1  N.  T.  Supp.  453.  Tlie  pay- 
ment by  the  estate,  if  judgment  is  obtained, 
may  depend  upon  various  contingencies,  such 
as  whether  the  estate  has  available  money, 
or  it  must  be  procured  from  the  sale  of  per- 
sonal assets  or  from  the  sale  of  real  estate, 
or  whether  the  estate  is  sufficient  to  pay  all 
the  debts  and  liabilities  of  the  ward  or  can 
only  make  a  pro  rata  payment,  and  render  it 
necessary  that  the  payment  even  of  a  judg- 
ment be  secured  through  the  county  court. 
By  Bellinger  Sc  C.  Anno.  Codes  ft  Statutes. 
${  6276,  5277,  the  personal  or  real  estate  of 
the  ward  can  be  converted  into  cash  only  by 
proper  proceedings  under  the  direction  of 
the  county  court.  Coffin  ▼.  Eisiminger,  75 
Iowa,  30,  39  N.  W.  124 ;  Bates  y.  Dunham, 
58  Iowa,  310,  12  N.  W.  309;  Grant  v.  Hum- 
bert, 114  App.  Div.  462,  100  N.  Y.  Supp.  44. 
This  is  the  policy  of  our  whole  probate  law 
with  reference  to  estates  of  deceased  persons, 
as  well  as  to  those  under  guardianship. 
Therefore  the  enforcement  of  a  judgment 
against  the  ward  can  be  accomplished  only 
through  the  county  court,  and  not  by  process 
against  either  the  ward's  estate  or  the  guard- 
ian. 

The  marriage  being  valid,  and  assuming 
for  the  purposes  of  this  proceeding  that  the 
complaint  states  a  cause  of  suit  for  divorce, 
we  see  no  reason  why  the  plaintiff  is  not  en- 
titled to  the  provisional  remedies  of  the 
statute,  if  otherwise  entitled  thereto,  even 
though  the  defendant  is  under  guardianship; 
and,  in  so  far  as  the  order  of  the  court 
grants  her  suit  money  and  support  pending 
the  trial  as  against  the  defendant  Sturgis, 
there  is  no  error,  there  being  no  suggestion 
that  the  amount  is  so  excessive  as  to  con- 
stitute an  abuse  of  discretion  by  the  lower 
court.  But,  to  the  extent  that  the  order  is 
personal  against  the  guardian,  it  is  errone- 
ous. The  order  or  judgment  establishes  the 
debt  or  liability  against  the  ward;  but  it 
can  be  enforced  only  against  the  estate  as 
provided  by  Bellinger  ft  C.  Anso.  Codes  ft 
Statutes,  S  5275,  and  not  by  process  from  the 
circuit  court  against  the  guardian  or  the 
ward's  estate. 

The  decree  will  be  reversed,  in  so  far  aa 
it  affects  the  guardian  personally. 


VIRGINIA  SUPREME  COITRT  OP 
APPEALS. 

BELLE  G.  BURTON  et  al.,  Plffs.  in  Err, 

V. 

EUGENIA  L.  HADEN. 

(—  Va.  — ,  60  S.  E.  736.) 

Compromise  —  deed. 
1.  The  intention  to  compromise  a  doubtful 
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right  is  not  sho-wn  by  a  deed  in  which  the 
grantor  concedes  that  the  grantee  is  entitled 
to  a  two-thirds  interest  in  the  property,  the 
grantor  claiming  title  only  to  the  remaining 
third,  although  the  deed  recites  that  the 
grantor  intends  to  convey  the  whole  of  her 
interest  whatever  it  may  be. 
Deeds  —  cancelation  —  mutual  mistake. 
2.  The  mutual  mistake  of  the  parties  to  a 
deed  as  to  the  extent  of  the  grantor's  inter- 
est in  the  land  at  the  time  it  was  conveyed 
is  one  against  which  equity  will  afford  re- 
lief. 

(March  12,  1908.) 

ERBOR  to  the  Circuit  Court  for  the  City 
of  Lynchburg  to  review  a  judgment  in 
plaintifF's  favor  in  a  suit  to  set  aside  a  deed. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  F.  W.  Whitaker  and  Wilson  & 
Manson,  for  plaintifTs  in  error: 
Mrs.  Haden  was  informed  as  to  all  the 


facts  involved  in  her  title.  The  mistalce,  if 
any,  was  made  in  applying  the  law  to  the 
known  facts. 

Zollman  v.  Moore,  21  Gratt.  321. 

It  was  a  compromise  of  a  doubtful  right. 

2  Pom.  Eq.  Jur.  p.  316. 

Messrs.  Ij.  O.  Haden  and  Harmon  ft 
Walsh,  for  defendant  in  error: 

There  was  no  compromise. 

2  Pom.  Eq.  Jur.  |  850;  Fire  Ins.  Asso.  v. 
Wickham,  141  U.  S.  664,  36  L.  ed.  860,  12 
Sup.  Ct.  Rep.  84;  8  Cyc.  Law  4  Proc.  p.  603; 
20  Am.  &  Eng.  Enc.  Law,  p.  SIS;  Wheeler 
V.  Smith,  0  How.  65,  13  L.  ed.  44;  Epes  v. 
Williams,  89  Va.  794,  17  S.  E.  236;  Boss  v. 
M'Lauchlan,  7  Gratt.  86. 

This  was  not  a  mistake  of  law. 

Irick  V.  Fulton,  3  Gratt.  193;  Webb  v. 
Alexandria,  33  Gratt.  168;  Brown  v.  Rice, 
20  Gratt.  467 ;  Thompson  v.  Jackson,  3  Band. 
(Va.)  604,  16  Am.  Dec.  721;  Cooper  y. 
Phibbs,    L.    R.  2  H.  I*   149;   Northrop  v. 


Case  Note.  —  Rescission  becaiise  of  mis- 
take as  to  extent  of  grantor's  title 
to  land. 

The  effect  of  a  mistake  as  to  the  grantor's 
title  as  a  ground  for  reformation  of  the  con- 
tract, or  as  a  defense  to  a  suit  for  specific 
performance,  is  not  within  the  scope  of  this 
note. 

"Mistake,"  as  here  used,  includes  "igno- 
rance." A  mistake  as  to  the  grantor's  title 
to  real  estate  is  usually,  although  not  al- 
ways, a  mistake  of  law,  as  distinguished 
from  one  of  fact.  When  so  regarded,  such 
a  mistake  comes  within  the  maxim  Ignoran- 
tia  juris  non  excusat.  There  are,  however, 
many  well-established  exceptions  to  the  ap- 
plication of  this  maxim,  the  existence  of 
which  will  be  sufficient  to  cause  equity  to 
grant  relief  from  the  consequences  of  such  a 
mistake.  Among  such  elements  may  be  men- 
tioned fraud,  misrepresentation,  inadequacy 
of  consideration,  undue  influence,  duress, 
tuppressio  veri,  etc.  Equity  will  also  grant 
relief  because  of  a  mistake  as  to  grantor's 
title  where  none  of  these  elements  are  pres- 
ent, as  where  one  of  the  parties  to  a  contract 
relating  to  real  estate  enters  into  it  with  a 
full  knowledge  of  its  legal  effect,  but  under 
an  erroneous  assumption  as  to  the  grantor's 
title.  The  jurisdiction  of  equity  to  relieve 
one  from  the  consequences  of  a  mistake  as  to 
title  to  real  estate,  where  the  mistake  is  one 
of  law,  is  therefore  based  upon  exceptions 
to  the  general  doctrine  stated,  rather  than 
upon  any  fixed  principle.  It  is  therefore 
impracticable  to  enunciate  a  rule  to  be  ap- 
plied in  determining  when  relief  will  be 
granted,  although  an  attempt  to  formulate  a 
general  rule  is  made  by  Pomeroy,  who  states 
the  rule  to  be  (2  Pom.  Eq.  Jur.  3d  ed.  { 
849)  :  "Wherever  a  person  is  ignorant  or 
mistaken  with  respect  to  his  own  antecedent 
and  existing  private  legal  rijrhta,  interests, 
estate,  duties,  liabilities,  or  other  relation, 
either  of  property,  or  contract,  or  personal 
status,  and  enters  into  some  transaction  the 
16  L.R.A.(N.S.) 


legal  scope  and  operation  of  which  he  cor- 
rectly apprehends  and  understands,  for  the 
purpose  of  affecting  such  assumed  rights,  in- 
terests, or  relations,  or  of  carrying  out  such 
assumed  duties  or  liabilities,  equity  will 
grant  its  relief,  defensive  or  affirmative, 
treating  the  mistake  as  analogous  to,  if  not 
identical  with,  a  mistake  of  fact." 

Relief  to  vendor. 

If  the  parties  to  a  sale  of,  or  a  contract  to 
sell,  real  estate,  mistakenly  assumed  the 
title  and  interest  therein  of  the  vendor  to 
be  other  and  different  than  what  it  really 
was;  and  it  is  clear  that  the  vendor  would 
not  have  entered  into  the  contract  had  it 
not  been  for  such  mistake,  and  the  enforce- 
ment of  it  would  be  giving  to  the  vendee  an 
unconscionable  advantage, — equity  will  re- 
scind the  sale,  if  the  parties  can  be  placed 
in  statu  quo. 

One  of  the  earliest  cases  in  which  this 
doctrine  was  enunciated  and  applied  is  that 
of  Lansdown  v.  Lansdown,  Mosely,  364,  in 
which  a  deed  of  lease  and  release  of  an  el- 
der brother's  moiety  of  an  estate  which,  by 
law,  descended  to  him  upon  the  death  of  a 
younger  brother  was  canceled,  where  it  ap- 
peared that  it  was  executed  by  the  elder 
brother  to  another  younger  brother  upon  the 
advice  of  a  schoolmaster  who  often  acted  as 
an  attorney,  to  the  effect  that,  upon  the 
death  of  the  second  elder  brother  who  owned 
the  real  estate,  the  title  thereto  descended 
to  the  younger  brother,  the  schoolmaster  la- 
boring under  the  mistaken  theory  that  such 
was  the  law  of  descent. 

The  same  doctrine  was  also  applied  in 
Irick  V.  Fulton,  3  Gratt.  193,  wherein  a  deed 
entered  into  under  a  mutual  mistake  of  the 
parties  thereto  that  the  other  children  and 
heirs  of  an  ancestor  were  entitled  to  undi- 
vided interests  in  the  property  was  can- 
celed, where  it  appeared  that,  as  a  matter 
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Graves,  19  Conn.  548,  60  Am.  Dec.  204;  Cul- 
breath  v.  Culbreath,  7  Ga.  64,  50  Am.  Dec. 
375;  M'Carthy  v.  Decaix,  2  Rusa.  &  M. 
614;  Lawrence  v.  Beaubien,  2  Bail.  L.  623, 
23  Am.  Dec.  155;  Renard  v.  Clink,  91  Mich. 
1,  30  Am.  St.  Rep.  458,  61  N.  W.  692;  State 
y.  Paup,  13  Ark.  129,  66  Am.  Dec.  303. 

Keith,  P.,  delivered  the  opinion  of  the 
court: 

The  bill  in  this  case  was  filed  by  Mrs.  Eu- 
genia L.  Haden  against  Belle  G.  Burton  and 
Gabriella  T.  Burton,  heirs  at  law  of  E.  H. 
Burton,  the  object  of  which  is  to  set  aside 
and  annul  a  conveyance  made  May  20,  1004, 
by  Mrs.  Haden  to  E.  H.  Burton.  This  deed 
is  as  follows: 

"This  deed  made  this  20th  day  of  May, 


1904,  between  Eugenia  L.  Haden,  party  of 
the  first  part,  and  E.  H.  Burton,  party  of  the 
second  part: 

"Witnesseth:  That  for  and  in  considera- 
tion of  the  sum  of  $900,  the  receipt  of  which 
is  hereby  acknowledged  by  the  said  party  of 
the  first  part,  evidenced  by  the  bond  of  said 
party  of  the  second  part  for  the  said  sum  of 
$900,  bearing  even  date  herewith  and  payable 
to  the  said  Eugenia  L.  Haden  one  year  after 
date,  with  interest  from  date,  for  the  pay- 
ment of  which  a  vendor's  lien  is  hereby  es- 
pecially reserved  on  the  land  herein  con- 
veyed, the  said  party  of  the  first  part  hath 
granted,  sold,  and  conveyed,  and  by  these 
presents  doth  grant,  sell,  and  convey  unto 
the  said  party  of  the  second  part,  with  gen- 
eral warranty  of  title,  all  the  right,  title, 


of  fact,  the  vendors  owned  the  property  in 
fee,  rather  than  an  undivided  moiety  thereof. 

Also,  in  M'Carthy  v.  Decaix,  2  Rnas.  & 
M.  614,  wherein  a  release  by  a  divorced  hus- 
band of  his  interest  in  his  deceased  former 
wife's  estate  was  canceled  where  it  appeared 
that  the  release  was  executed  by  the  hus- 
band upon  the  erroneous  assumption  that  a 
divorce  granted  in  a  foreign  court,  of  a  mar- 
riage solemnized  in  England,  would  operate 
to  cut  off  his  rights  in  his  former  wife's  es- 
tate. 

And  in  Castleman  v.  Castleman,  184  Mo. 
432,  83  S.  W.  757,  a  mutual  nii'stake  made 
by  both  the  grantor  and  the  grantee,  who 
were  brothers,  as  to  the  extent  of  the  grant- 
or's interest  in  the  land  covered  in  the  deed, 
was  held  to  be  sufficient  ground  for  the  in- 
terposition of  a  court  of  equity  in  behalf 
of  the  grantor,  where  he  in  reality  owned 
an  undivided  one  half  of  the  land  conveyed, 
instead  of  an  undivided  one  fourth  thereof, 
which  both  he  and  the  grantee  believed  he 
owned,  and  was  conveying.  This  mistake 
was  characterized  as  a  mistake  of  fact,  rath- 
er than  of  law.  The  mistake  arose  from  the 
belief  on  the  part  of  the  parties  that  their 
grandmother  had  made  and  filed  her  elec- 
tion to  take  a  child's  part  in  the  estate  of 
her  husband,  the  grandfather  to  grantor  and 
grantee,  whereas,  such  election  had  not  been 
made  and  filed  by  the  grandmother,  which 
fact  was  not  discovered  by  the  grantor  until 
after  he  had  executed  the  deed  in  question. 

To  the  same  effect,  also,  is  Baker  v.  Mas- 
sey,  60  Iowa,  399,  wherein  a  conveyance  of 
real  estate  by  a  guardian  was  rescinded  by 
a  court  t)f  equity,  because,  while  it  purport- 
ed to  convey  the  entire  right  in  the  ward's 
interest  described  therein,  yet  the  interest  of 
the  ward  in  the  estate  was  greater  than  the 
parties  to  the  conveyance  at  the  time  under- 
stood it  was.  The  doctrine  of  this  case  was 
approved  and  followed  by  that  court  in  Bott- 
orff  V.  Lewis,  121  Iowa,  27,  95  N.  W.  262, 
wherein  it  is  said  that  if  a  man,  "through 
misappropriation  or  mistake  of  the  law, 
parts  with  or  gives  up  a  private  right  of 
property  .  .  .  upon  grounds  upon  which 
he  would  not  have  acted  but  for  such  mis- 
15  L.R.A.(N.8.) 


apprehension,  a  court  of  equity  may  grant 
relief." 

Conveyances  of  real  estate  have  also  been 
rescinded  where  the  mistake  was  unilateral; 
where  the  grantor,  not  knowing  the  true  ex- 
tent of  his  title  to  real  estate,  conveyed  the 
same  under  a  mistaken  assumption  as  to  his 
interest  therein,  while  the  grantee  knew  that 
the  title  of  the  grantor  was  other  and  dif- 
ferent than  what  the  grantor  supposed  it 
was,  but  did  not  disclose  his  information 
to  the  grantor.  Such  a  mistake  was 
made  in  Mason  v.  Pelletier,  82  N. 
C.  40,  in  which  case  the  grantor  executed 
a  conveyance  of  real  estate  under  the  mis- 
taken belief  that  a  suit  involving  the  title 
thereto  had  terminated  adversely  to  her, 
while  the  grantee,  knowing  that  the  grantor 
executed  the  conveyance  under  this  belief, 
and  also  knowing  that  it  was  a  mistake  and 
that  the  suit  had,  in  fact,  established  .her 
title  to  the  property  as  a  valid  one,  sup- 
pressed this  knowledge.  The  deed  made  by 
the  grantor  under  these  circumstances  was 
canceled  by  the  court ;  but  the  action  of  the 
grantee  was  said  to  amount  to  fraud,  so  that 
the  case  not  only  involved  mistake,  but 
also  fraud. 

To  the  same  effect,  also,  are  McCormick 
V.  Miller,  102  111.  208,  40  Am.  Rep.  677,  and 
Kennedy  v.  Johnson,  2  Bibb.  12,  4  Am. 
Dec.  666,  where  the  g^ntee  knew  that 
the  grantor  was  executing  a  deed  of 
land  under  a  mistaken  assumption  as  to  the 
validity  and  extent  of  his  title,  and  did  not 
inform  him  of  the  truth  of  the  matter. 

In  Freeman  v.  Curtis,  61  Me.  140,  81  Am. 
Dec.  564,  without  convicting  the  grantee  of 
fraud,  the  court  canceled  a  deed  executed  by 
certain  heirs  of  their  interest  in  the  estate  of 
their  ancestor,  which  was  founded  on  the 
mistaken  belief  that  it  was  less  than  it  real- 
ly was,  and  which  belief  arose  through  ig- 
norance of  the  law  of  descent ;  the  court  say- 
ing: "Whether  the  defendant  was  also  ig- 
norant, or  not,  it  would  be  a  reproach  to  the 
law  if  he  could  now  be  permitted  to  retain 
the  fruits  of  such  a  proceeding." 

In  Thompson  v.  E.  I.  Dupont  Co.  100 
Minn.  367,  111  N.  W.  302,  the  court  drew  a 
distinction  between  a  mutual  mistake  and  a 
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and  intereat  of  the  said  Eugenia  L.  Haden, 
party  of  the  first,  which  said  party  of  the 
first  part  acquired  under  the  last  will  and 
testament  of  M.  L.  Burton,  deceased,  by  the 
the  exercise  of  the  power  of  appointment 
vested  in  said  M.  L.  Burton,  in  and  to  that 
certain  tract  of  land  situate,  lying,  and  being 
in  Campbell  county,  containing  340  acres, 
more  or  less  and  described  as  follows: 

"It  being  the  same  tract  of  land  which 
was  conveyed  by  Madison  Haden  in  trust  for 
the  benefit  of  the  said  M.  L.  Burton,  de- 
ceased, with  power  in  said  M.  L.  Burton  to 
appoint  by  her  last  will  and  testament  one 
of  her  brothers  or  sisters  to  the  remainder 
interest  therein,  after  the  death  of  said  M. 
L.  Burton,  deceased,  by  deed  dated  February 


6,  1801,  and  of  record  in  the  cleric's  of- 
fice of  the  county  court  of  Campbell  in  Deed 
Book  55,  page  209.  The  power  of  appoint- 
ment contained  in  said  deed  having  been  ex- 
ercised by  said  M.  L.  Burton,  deceased,  in 
favor  of  the  said  party  of  the  first  part,  in 
her  last  will  and  testament,  which  said  will 
is  recorded  in  the  clerk's  ofBce  of  the  cor- 
poration court  for  the  city  of  Lynchburg  in 
Will  Book  J,  p.  276.  To  which  deed  and 
will  reference  is  heereby  made. 

"To  have  and  to  hold  unto  him,  the  said 
E.  H.  Burton,  his  heirs  and  assigns,  forever. 

"It  is  conceded  by  said  Eugenia  L.  Haden, 
party  of  the  first  part,  that  said  E.  H.  Bur- 
ton has  title  to  an  undivided  two-thirds  in- 
terest in  the  above-described  property.  And 
the  said  Eugenia  L.  Haden  hereby  disclaims 


unilateral  one,  and,  because  the  mistake  was 
made  by  the  grantor  only,  refused  to  cancel 
or  rescind,  in  favor  of  the  grantor,  a  con- 
veyance of  real  estate  made  under  the  mis- 
taken belief  on  her  part  as  to  the  extent  of 
her  title.  She  believed  the  title  to  be  an 
undivided  one-half  interest,  and  conveyed 
for  a  consideration  of  only  the  actual  value 
of  such  undivided  one-half  interest.  This 
case,  in  principle,  is  opposed  to  the  great 
weight  of  authority,  and  the  reasoning  there- 
of is  in  direct  opposition  to  the  rule  as 
quoted  from  2  Pom.  Eq.  Jur.  {  730.  Here 
the  grantor  fully  understood  the  nature  and 
legal  effect  of  the  deed  she  executed.  She 
knew  she  was  conveying  her  entire  interest 
in  the  real  estate  in  question,  but  she  en- 
tered into  this  deed  under  the  mistaken  be- 
lief that  she  owned  only  an  undivided  one 
half  of  such  real  estate,  while  as  a  matter 
of  fact  she  owned  the  whole  thereof. 

In  Custard  v.  Custard,  25  Tex.  Supp.  40, 
a  rescission  of  a  deed  of  conveyance  was  de- 
nied the  vendor,  but  on  the  ground  that  the 
evidence  did  not  show  such  a  mistake  either 
of  fact  or  of  law  as  atforded  sufficient 
ground  for  equitable  relief.  The  general 
doctrine  as  here  stated  was  not  denied. 

In  Allen  v.  Brooks,  88  Wis.  265,  60  N.  W. 
2S3,  where  both  the  vendors  and  vendee  knew 
the  state  of  the  title,  and  knew  that  the 
vendors'  title  depended  upon  establishing  the 
validity  of  a  will  devising  lands  conveyed  to 
a  third  person,  the  court  refused  to  rescind 
or  cancel  a  deed  to  such  lands  executed  by 
the  vendors,  although  the  consideration  was 
much  less  than  the  actual  value  of  the  prop- 
erty. And  the  fact  that  the  invalidity  of 
the  devise  mentioned  was  afterwards  estab- 
lished by  the  courts  was  said  not  to  form 
a  basis  for  equitable  relief  to  the  vendors; 
the  court  saying:  "From  the  judgment  of 
the  circuit  court,  declaring  this  bequest  to 
the  city  of  Superior  void,  it  may  now  ap- 
pear that  this  was  a  hard  bargain  for  the 
plaintiffs,  as  they  knew  it  would  be  in  such 
an  event,  and  they  provided  against  it  by 
an  agreement  of  the  defendant  to  pay  them 
each  $300  more  for  their  interest.  But  it 
does  not  appear  that  this  was  a  hard  bar 
18  LJELA.(K.S.) 


gain  at  the  time  it  was  made,  or  that  the 
consideration  was  inadequate,  or  that  it  was 
not  then  perfectly  fair  and  honest.  Future 
eventualities  of  a  good  title  and  increased 
values  cannot  be  considered  in  such  a  case 
as  the  grounds  of  avoiding  the  sale." 

Relief  by  way  of  rescission  was  also  denied 
a  vendor  of  real  estate  in  Pasman  v.  Monta- 
gue, 30  N.  J.  Eq.  385.  In  this  ease  the  ven- 
dor asked  to  have  his  deed  set  aside  on  the 
ground  of  false  representations  on  the  part 
of  the  vendee  as  to  the  title  of  the  vendor, 
and  he,  failing  to  substantiate  his  charges 
as  to  tjie  fraud  by  the  vendee,  then  sought 
to  change  his  position  and  claim  relief  on 
the  ground  that  he  executed  the  deed  under  a 
mistake  as  to  the  extent  of  his  interest  in 
the  lands  conveyed.  The  principle  here  un- 
der consideration  was  not  passed  upon  by  the 
court,  it  simply  holding  that  the  vendor 
could  not  be  permitted  after  his  proof  ut- 
terly failed  to  substantiate  the  allegations  of 
his  bill  relating  to  the  fraud  of  the  vendee, 
to  change  his  position  and  claim  relief  on 
the  ground  that  he  executed  the  conveyance 
under  a  misapprehension  on  his  part  as  to 
the  nature  and  extent  of  his  title. 

A  very  clear  distinction  exists  between  a 
case  where  the  vendor  of  real  estate  seeks 
a  rescission  of  his  deed  of  conveyance  on  the 
ground  that  the  interest  he  actually  conveyed 
was  greater  than  that  which  either  he  or 
his  grantee  supposed  he  was  conveying,  and 
one  where  a  grantor  conveyed  real  estate 
believing  he  was  conveying  the  entire  title, 
when,  as  a  matter  of  fact,  he  had  no  title 
thereto,  and  therefore  conveyed  none.  In  the 
latter  case,  if  he  received  a  fair  price  for 
the  title  which  he  assumed  to  convey,  there 
exists  no  ground  for  the  interposition  of  a 
court  of  equity.  As  said  by  the  court  in 
Bibber  v.  Carville,  101  Me.  69,  116  Am.  St. 
Rep.  303,  63  Atl.  303,  in  considering  such 
a  state  of  facta,  when  there  was  no  mistake 
as  to  the  terms  of  the  deed:  "Defects  in 
the  title  do  not  entitle  the  grantor  to  a 
rescission  of  the  conveyance.  .  .  ,  We 
see  no  reason  why  the  grantee,  who  acted  in 
good  faith,  is  not  entitled  in  good  conscience 
to  retain  the  benefit  of  the  contract  which 
he  made.  The  grantor,  who  received  the  full 
66 


Digitized  by 


Google 


1042 


VIRGINIA  SUPREME  COURT  OF  APPEALS. 


any  interest  or  olaim  to  the  said  undivided 
two  thirds  hereby  admitted  to  be  vested  in 
said  E.  H.  Burton. 

"But,  whatever  be  the  interest  of  the  said 
Eugenia  L.  Haden  in  and  to  said  tract  of 
land,  it  is  the  intent  of  this  deed  to  convey 
the  whole  of  her  said  interest,  be  the  same 
one  third  or  more,  to  the  said  E.  H.  Bur- 
ton. 

"The  said  party  of  the  first  part  hereby 
covenants  with  the  said  party  of  the  sec- 
ond part  that  she  is  seised  of  said  property 
in  fee  simple;  that  she  has  the  right  to 
convey  the  same;  that  she  has  done  no  act 
to  encumber  the  same;  that  said  property 
is  free  from  encumbrances;  that  the  said  par- 
ty of  the  second  part  shall  have  quiet  and 
peaceable  possession  of  the  same;  and  that 


she  will  execute  such  other  and  farther  aa- 
surances  of  title  as  may  be  requisite." 

Without  discussing  the  pleadings,  it  is  suf- 
ficient to  say  that  the  bill  claimed  that  the 
deed  should  be  set  aside,  if  for  no  other  rea- 
son, upon  the  ground  of  mutual  mistalce  aa 
to  the  interest  and  title  of  the  grantor  in 
the  tract  of  land  which  was  the  subject  of 
the  conveyance. 

We  do  not  deem  it  necessary  to  set  out  the 
wills  and  deeds,  by  force  of  which  the  title 
to  the  340  acres  embraced  in  the  deed  from 
Eugenia  L.  Haden  to  E.  H.  Burton  became 
vested  in  the  grantor  in  that  deed.  It  is  be- 
yond doubt  that  at  the  date  of  that  convey- 
ance Eugenia  L.  Haden  was  the  fee-simple 
owner  of  the  340  acres  of  land;  that  she  be- 
lieved that  she  had  title  only  to  an  nndi- 


price  he  set  upon  the  property,  has  no  equi- 
table right  to  deprive  him  of  it  simply  be- 
cause he  was  mistaken  as  to  his  title,  and  is 
liable  upon  his  covenants.  While  a  court 
of  equity  may  decree  the  rescission  of  a  eon- 
tract  for  a  mistake  which  is  unilateral,  the 
power  should  not  be  exercised  against  a  par- 
ty whose  conduct  has  in  no  way  contributed 
to  or  induced  the  mistake,  and  who  will  ob- 
tain no  unconscionable  advantage  thereby." 

Relief  to  vendee. 

A  vendee  is  also  entitled  to  a  rescission 
of  a  conveyance  of  real  estate  where  he  has 
purchased  under  a  mistaken  belief  as  to  the 
vendor's  title,  if  the  mistake  is  such  that 
it  is  clear  the  vendee  would  not  have  pur- 
chased had  it  not  been  for  such  mistake,  and 
the  sustaining  of  the  sale  would  result  in 
giving  the  vendor  an  inequitable  advantage 
which  he  would  not  have  had  had  it  not  been 
for  such  mistake.  This  doctrine  excludes 
cases  wherein,  in  the  conveyance  itself, 
such  covenants  of  title  have  been  given  by 
the  vendor  as  to  remove  the  element  of  in- 
equitable advantage  to  him.  Applying  this 
doctrine  in  Champlin  v.  Laytin,  1  Edw.  Ch. 
467,  a  vendee  was  held  entitled  to  have  a 
deed  to  him  from  the  executors  of  an  estate 
canceled  and  the  purchase  money  repaid, 
where  it  appeared  that,  because  of  the  estab- 
lishment of  certain  streets  and  rights  of  way 
over  the  property  conveyed  by  the  executors 
to  the  plaintiff,  he  had  practically  no  title 
to  the  land  conveyed.  The  court  treated  the 
mistake  in  this  case  as  one  with  reference  to 
which  the  parties  were  upon  the  same  foot- 
ing, and  said  that  it  was  a  mistake  as  to  the 
law,  resulting  from  the  previous  acts  of  the 
executors,  which,  at  the  time  of  effecting 
the  sale,  had  a  most  important,  though  un- 
foreseen, bearing  upon  the  property  in  ques- 
tion. In  considering  the  subject  as  to  wheth- 
er or  not  such  a  mistake  would  afford  any 
ground  for  eqnitable  relief  to  the  purchaser, 
the  court  said;  "As  a  general  rule  this 
court  does  not  relieve  upon  the  ground  of  a 
mistake  in  matters  of  law;  because  every 
16  L.RJ^.(N.S.) 


man  is  presumed  to  have  a  knowledge  of  it; 
and  the  maxim  Ignorantia  juris  non  excuaat 
is  observed  in  equity  as  well  as  in  courts 
of  law.  Yet,  there  are  cases  in  which  this 
court  will  interfere  upon  the  ground  of  such 
mistake  in  order  to  relieve  a  party  from  the 
effect  of  hie  contract.  As,  for  instance,  if 
one  is  ignorant  of  a  matter  of  law  involved 
in  the  transaction,  and  another,  knowing  him 
to  be  so,  takes  advantage  of  such  circum- 
stance to  make  the  contract;  here  the  court 
will  relieve,  although,  perhaps,  more  prop- 
erly on  account  of  fraud  in  the  one  party 
than  of  ignorance  of  law  in  the  other.  Ho. 
if  both  parties  should  be  ignorant  of  a  mat- 
ter of  law,  and  should  enter  into  a  contract 
for  a  particular  object,  the  result  whereof 
would,  by  law,  be  different  from  what  they 
mutually  intended;  here,  on  account  of  the 
surprise  or  immediate  result  of  the 
mistake  of  both,  there  can  be  no  good 
reason  why  the  court  should  not  in- 
terfere in  order  to  prevent  the  enforce- 
ment of  the  contract  and  relieve  from  the 
unexpected  consequences  of  it.  To  refuse 
would  be  to  permit  one  party  to  take  an  un- 
conscientious advantage  of  the  other,  and 
to  derive  a  benefit  from  a  contract  which 
neither  of  them  intended  it  should  product" 

On  appeal  in  6  Paige,  180,  18  Wend.  407. 
31  Am.  Dec.  382,  the  court,  in  affirming  the 
judgment,  refused  to  commit  itself  on  the 
question  here  under  consideration,  and  upon 
which  relief  in  the  lower  court  was  granted, 
but  held  that  the  evidence  disclosed  a  case  of 
failure  of  consideration  and  misrepresenta- 
tion sufficient  to  entitle  the  purchaser  to  a 
rescission  of  his  purchase,  and  a  return  of  . 
the  purchase  money  paid. 

To  the  same  effect,  also,  is  Hadloek  v.  Wil- 
liams, 10  Vt.  570,  where  a  purchase  of  real 
estate  was  rescinded  upon  a  petition  of  the 
vendee  where  the  vendor  had  no  title  thereto, 
and  the  conveyance  contained  no  covenants 
of  title.  The  distinction  between  such  a  case 
and  one  wherein  the  vendee  was  protected 
by  full  covenants  of  title  was  clearly  drawn ; 
the  court  saying:  "In  the  present  case  tho 
vendees  did  not  look  to  the  personal  respon- 
sibility of  the  vendor,  but  to  his  title.  . 
.    .    The  opinion  is  not  to  be  entertained 
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vided  one- third  interest  therein;  and  that 
the  most  favorable  position  in  which  the 
grantee  can  be  placed  is  that  the  mistake 
was  mutual,  and  that  the  grantee  as  well  as 
the  grantor  dealt  with  the  subject-matter  in 
the  honest  belief  that  she  was  the  owner  of 
an  undivided  one-third,  and  that  he  was 
the  owner  of  the  remaining  undivided  two- 
thirds,  interest  in  that  tract. 

It  appears  from  the  evidence  tliat  this 
deed  waa  prepared  by  counsel  for  E.  H.  Bur- 
ton, the  grantee;  that  Burtcm  carried  the 
deed  to  Mrs.  Haden ;  that  he  took  her  before 
-a  notary  in  Campbell  county,  by  whom  her 
acknowledgment  waa  taken;  that  the  rela- 
tions between  the  grantor  and  grantee  had 
been  of  the  most  intimate  and  confidential 
character;  that  she  had  implicit  confidence 


in  him  and  in  his  judgment,  and  frequently 
advised  and  counseled  with  him  about  busi- 
ness affairs.  It  appears  that  Mrs.  Haden 
knew  that  the  will  of  Mrs.  Burton  under 
which  this  tract  of  land  had  passed  had 
been  drawn  by  A.  H.  Burroughs,  one  of  the 
ablest  members  of  the  Lynchburg  bar.  She 
knew,  also,  that  E.  H.  Burton  had  consulted 
with  Burroughs  with  respect  to  the  title  to 
this  land;  and  when,  therefore,  in  the  course 
of  negotiations  with  her,  Burton  stated  that 
she  owned  only  an  undivided  one-third  inter- 
est in  the  land,  she  relied  on  that  statement, 
and  believed  it  to  be  true,  and  also  accepted 
as  true  Burton's  statement  as  to  the  value 
of  the  tract,  which  was  placed  at  $2,700,  and 
her  interest  of  one  third  at  $900.  So  that, 
when  all  of  these  circumstances  are  consid- 


that  this  court  will,  for  slight  and  circum- 
stantial defects  in  title,  decree  a  rescinding 
of  the  contract.  The  party  is  left  to  his 
remedy  in  damages.  .  .  .  But  a  total 
failut«  of  title,  there  being  no  covenants  and 
no  possession  taken  under  the  contract,  will 
always  relieve  the  plaintiff  from  his  con- 
tract." 

A  contrary  conclusion  was  reached  by  the 
court  in  Botsford  v.  Wilson,  75  111.  132, 
wherein  the  vendee  was  held  not  to  be  en- 
titled to  a  rescission  where  there  had  been 
a  mutual  mistake  by  the  parties  in  regard 
to  the  title  of  the  property  conveyed,  even 
though  the  instrument  of  conveyance  con- 
tained no  covenants  of  title,  and  there  was 
an  entire  failure  of  title.  This  decision  was 
reached  upon  the  ground  that  former  de- 
cisions of  courts  of  that  state  to  the  effect 
that  the  rule  of  caveat  emptor  applied  to 
the  title  of  real  estate  purchased  were  con- 
1rollinj»,  although  the  question  of  misti>ke 
was  raised  by  tlie  vendee  as  a  ground  for  re- 
lief. 

In  Leal  ▼.  Terbnsh,  62  Mich.  100,  17  N. 
W.  713,  the  right  to  rescind  a  purchase  of 
real  estate  was  denied  a  vendee  who  sought 
such  relief  on  the  ground  of  a  mutual  mis- 
take as  to  the  vendor's  title,  where  it  ap- 
peared that  the  instrument  of  conveyance 
contained  full  covenants  of  title,  and  there 
was  only  a  defect  in,  rather  than  an  entire 
failure  of,  title.  The  mistake  in  this  case 
was  as  to  the  legal  effect  of  a  will  of  the 
plaintiff's  grantor's  ancestor.  Considering 
the  right  to  rescind  under  these  circum- 
stances, the  court  said:  "If  this  contract 
can  be  rescinded  on  the  ground  of  mis- 
take of  fact,  then  every  purchase  of 
land  the  title  to  which  proves  in  any  re- 
spect defective  must  be  subject  to  rescission 
also,  unless  the  parties  have  expressly  bar- 
gained with  mutual  knowledge  that  defects 
existed.  If  this  were  the  law,  covenants 
would  be  of  little  importance."  While  the 
court  speaks  of  the  mistake  as  one  of  fact, 
yet,  it  was  recognized  in  the  case  to  have 
been  a  mistake  of  law;  but  in  speaking  of 
it  as  a  mistake  of  fact  the  court  was  an- 
•wering  the  claim  of  plaintiff  that  it  was 
a  mistake  of  fact  and  therefore  plaintiff  was 
16  LJLA.(N.S.) 


entitled  to  relief,  the  conclusion  of  the  court 
being  that,  even  if  a  mistake  of  fact,  the 
plaintiff  was  not  entitled  to  relief. 

To  the  same  effect  also,  is  Re  Tyrell,  82 
L.  T.  N.  S.  675. 

In  those  jurisdictions  passing  upon  the 
question,  the  vendee  has  been  uniformly  held 
entitled  to  a  rescission  of  a  purchase  of  real 
estate  entered  into  between  the  parties  under 
a  mutual  mistake  as  to  title,  where  it  ap- 
peared that  the  vendee,  at  the  time  of  the 
purchase,  was  already  vested  with  the  title. 
Such  was  the  decision  of  the  court  in  .Tor- 
dan  v.  Stevens,  51  Me.  78,  81  Am.  Dec.  556, 
where  a  vendee  of  a  life  lease  was  relieved 
from  his  pnrchase.  And  also  Cooper  v. 
Phibbs,  L.  R.  2  H.  L.  140,  where  a  lessee  of 
a  right  of  fishery  was  relieved  from  the  ob- 
ligation of  his  lease  and  allowed  to  rescind, 
where  it  appeared  that  the  title  to  the  prop- 
erty he  had  leased  was  already  vested  in 
him, — a  matter  as  to  which  both  he  and  his 
le!<sor  were  mutually  mistaken  owing  to  a 
misunderstanding  as  to  the  legal  effect  of 
prior  conveyances. 

In  Lawrence  v.  Beaubien,  2  Bail.  L.  623, 
23  Am.  Dec.  155,  a  purchaser  of  real  estate 
was  allowed  to  rescind  the  purchase  and  to 
recover  the  purchase  price  paid,  where  it  ap- 
peared that  he  purchased  under  a  mutual 
mistake,  made  by  both  him  and  the  vendor, 
as  to  the  vendor's  title.  The  mistake  arose 
from  an  erroneous  construction  placed  upon 
certain  statutes  and  it  later  appeared  that 
such  statutes  had  been  so  construed  that  the 
purchaser  himself  was  at  the  time  of  the 
purchase,  and  for  some  time  prior  thereto 
had  been,  the  real  owner  of  the  property  pur- 
chased. To  the  same  effect,  also,  is  Bingham 
v.  Bingham,  1  Ves.  Sr.  127. 

Relief  by  way  of  rescission  for  a  mistake 
by  a  vendee  as  to  the  title  of  the  vendor  will 
not  be  granted,  however,  if,  subsequent  to 
the  making  of  the  deed  and  prior  to  the 
commencement  of  the  action  by  the  vendee  to 
rescind,  the  vendor  acquired  the  title  he  as- 
sumed to  convey,  which  inured  to  the  benefit 
of  the  vendee.  Cochran  v.  Pascault,  64 
M<L  1. 
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ered,  we  repeat  that  the  most  favorable  po- 
sition in  which  E.  H.  Burton  can  appear  in 
this  record  is  that  of  having  participated 
with  his  grantor  in  a  mistake  common  to 
both. 

It  appears  from  the  deed  itself  that  the 
grantor  was  of  opinion  that  she  had  title  to 
only  an  undivided  one-third  interest,  and 
that  E.  H.  Burton,  the  grantee,  already  had 
title  to  the  remaining  two-thirds  interest. 

The  judge  of  the  circuit  court,  upon  the 
evidence,  ascertains  the  fair  value  of  the 
land  to  be  $6,000,  which  seems  to  be  the  re- 
sult of  an  average  of  the  estimates  placed 
upon  it  by  the  witnesses.  Upon  this  basis 
the  one-third  interest  would  be  worth  some- 
thing more  than  $  1 ,000,  for  which  the  grantor 
only  received  $900;  but  by  what  was,  with- 
out doubt,  a  mistake  common  to  both,  the 
grantor  conveyed  her  entire  interest,  which 
was,  as  we  have  seen,  a  fee  simple,  in  the  en- 
tire tract  for  $900,  so  that  she  received  for 
this  farm  less  than  20  per  cent  of  its  value. 

The  circuit  court  set  the  sale  aside,  and 
from  its  decree  an  appeal  was  allowed. 

The  contention  of  appellant  is:  First,  that 
the  deed  was  a  compromise  of  doubtful 
rights ;  and,  second,  that  if  the  parties  acted 
under  a  mistake,  it  was  a  mistake,  not  of 
fact,  but  of  law,  against  which  a  court  of 
equity  will  not  relieve. 

We  do  not  think  the  claim  that  the  deed 
was  the  result  of  a  compromise  of  doubtful 
rights  can  be  maintained.  It  presents  none 
of  the  elements  of  a  compromise.  The  gran- 
tee claimed  a  two-thirds  interest  in  this  tract 
of  land,  and  obtained  the  whole  of  it.  The 
grantor,  under  a  mistake  as  to  her  rights, 
undertook  to  convey  an  undivided  one-third 
interest,  for  which  she  received  rather  more 
than  half  of  its  value.  It  is  true  that  the 
language  of  the  deed  is  very  clear:  "It  is 
conceded  by  said  Eugenia  L.  Haden,  party 
of  the  first  part,  that  said  E.  H.  Burton  has 
title  to  an  undivided  two-thirds  interest  in 
the  above-described  property.  And  the  said 
Eugenia  L.  Haden  hereby  disclaims  any  in- 
terest or  claim  to  the  said  undivided  two- 
thirds  hereby  admitted  to  be  vested  in  said 
E.  H.  Burton."  That  is  not  the  language  of 
the  compromise  of  a  doubtful  right,  but  is 
the  recognition  of  an  undisputed  right  which 
she,  acting  under  a  mistake  as  to  her  title, 
was  of  opinion  had  already  vested  in  her 
grantee,  and  in  which  she,  therefore,  had  no 
interest,  and  over  which  she  had  no  control. 
It  is  true  that  the  deed  continues:  "But, 
whatever  be  the  interest  of  the  said  Eu- 
genia L.  Haden  in  and  to  said  tract  of  lahd, 
it  is  the  intent  of  this  deed  to  convey  the 
whole  of  her  said  interest,  be  the  same  one 
third  or  more,  to  the  said  E.  H.  Burton." 
But  the  deed  is  to  be  construed  as  a  whole; 
and  it  is  inconceivable  that  the  grantor,  with  ■ 
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knowledge  as  to  the  condition  of  her  title, 
and  that  she  was  the  owner  in  fee  simple 
of  the  entire  tract,  would  have  parted  with 
it  for  the  consideration  named  in  the  deed. 

This  brings  us  to  consider  whether  or  not 
the  mistake  under  which  the  parties  acted 
in  this  case  was  one  against  which  a  court 
of  equity  will  grant  relief. 

There  is  a  very  full  and  interesting  dis- 
cussion of  this  subject  in  Pomeroy's  Eq.  Jur. 
3d  ed.  {{  841  et  seq.  The  doctrine  seems  to 
be  well  settled  that,  in  general,  a  mistake  of 
law,  pure  and  simple,  is  not  an  adequate 
ground  for  relief.  But  it  has  been  held  by 
judges  of  the  highest  ability  that  the  gener- 
al doctrine  embodied  In  the  maxim  Igno- 
rantia  juris  n»n  excuaat  is  confined  to  mis- 
takes of  the  general  rules  of  law,  and  that  it 
has  no  application  to  the  mistakes  of  per- 
sons as  to  their  own  private  legal  rights  and 
interests.    Pom.  Eq.  Jur.  i  842. 

In  CkMper  v.  Phibbs,  L.  R.  2  H.  L.  149,  A. 
being  ignorant  that  certain  property  be- 
longed to  himself  and  supposing  ^hat  it  be- 
longed to  B,  agreed  to  take  a  lease  on  it 
frMn  B  at  a  certain  rent.  There  was 
no  fraud,  no  unfair  conduct.  All  parties 
were  equally  aware  of  the  facts.  The  House 
of  Lords  set  aside  the  agreement  on  account 
of  mistake,  a  majority  of  the  judges  calling 
it  a  mistake  of  fact.  Lord  Westbury,  in  the 
course  of  his  opinion,  said :  "In  such  a  state 
of  things  there  can  be  no  doubt  of  the  rule 
of  a  court  of  equity  with  regard  to  the  deal- 
ing with  that  agreement.  It  is  said  Igno- 
rantia  juris  haud  excusat;  but  in  that  max- 
im the  word  jus  is  used  in  the  sense  of  de- 
noting general  law,  the  ordinary  law  of  the 
country.  But  when  the  word  jus  is  used  in 
the  sense  of  denoting  a  private  right,  that 
maxim  has  no  application.  Private  right  of 
ownership  is  a  matter  of  fact.  It  may  be 
the  result,  also,  of  matter  of  law;  but,  if  par- 
ties contract  under  a  mutual  mistake  and 
misapprehension  as  to  their  relative  and  re- 
spective rights,  the  result  is  that  that  agree- 
ment is  liable  to  be  set  aside  as  having  pro- 
ceeded upon  a  common  mistake.  Now  that 
was  the  case  with  these  parties.  The  re- 
spondents believed  themselves  to  be  entitled 
to  the  property.  The  petitioner  believed  that 
he  was  a  stranger  to  it.  The  mistake  is  dis- 
covered, and  the  agreement  cannot  stand." 

In  Livingston  v.  Murphy,  187  Mass.  315, 
105  Am.  St.  Rep.  400,  72  N.  E.  1012,  it  is 
said:  "A  mistake  as  to  the  ownership  of 
land  is  a  mistake  of  fact  in  regard  to  which 
equity  will  grant  relief,  although  the  mis- 
take arose  from  an  erroneous  view  of  the 
legal  effect  of  a  deed."  In  the  course  of  its 
opinion  the  court  further  said:  "The  mis- 
take was  mutual,  and  it  was  one  of  fact, 
namely,  as  to  the  ownership  of  the  north- 
erly lot."    The  court  adopts  the  language  of 
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Lord  Westbury,  already  quoted,  that  "pri- 
vate right  of  ownership  is  a  matter  of  fact. 
It  may  be  the  result,  also,  of  matter  of  law; 
but,  if  parties  contract  under  a  mutual 
mistake  and  misapprehension  as  to  their 
relative  and  respective  rights,  the  result  is 
that  that  agreement  is  liable  to  be  set  aside 
as  having  proceeded  upon  a  common  mis- 
take," and  then  proceeds:  "And  this  is  so, 
although  the  mistake  arises  from  an  errone- 
ous view  of  the  legal  effect  of  a  deed  in  the 
chain  of  title.  Against  such  a  mistake  equi- 
ty will  relieve." 

In  Webb  v.  Alexandria,  33  Gratt.  168, 
Judge  Christian  says:  "While  it  is  a  gen- 
eral rule  that  mistake  in  matter  of  law  can- 
not be  admitted  as  ground  of  relief,  it  is 
not  a  rule  of  universal  application,  especial- 
ly in  courts  of  equity.  It  is  not  an  abso- 
lute and  inflexible  rule,  but  has  its  excep- 
*  tions,  though  such  exceptions,  in  the  lan- 
guage of  Judge  Story,  are  few,  and  generally 
stand  upon  some  very  urgent  pressure  of 
circumstances.  If  the  maxim  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary 
law  of  the  country,  no  exception  can  be  ad- 
mitted to  its  general  application;  but  it  is 
otherwise  when  the  word  jus  is  used  in  the 
sense  of  denoting  a  private  right.  If  a  man, 
through  misapprehension  or  mistake  of  the 
law,  parts  with  or  gives  up  a  private  right 
of  property,  or  assumes  obligations  upon 
grounds  upon  which  he  would  not  have  acted 
but  for  such  misapprehension,  a  court  of 
equity  may  grant  relief,  if,  under  the  gen- 
eral circumstances  of  the  case,  it  is  satisfled 
that  the  party  benefited  by  the  mistake  can- 
not in  conscience  retain  the  benefit  or  advan- 
tage so  acquired." 

The  conclusion  reached  by  Pomeroy  in  { 
849  seems  to  be  in  itself  reasonable,  and  to 
be  supported  by  the  highest  authority: 
"Whenever  a  person  is  ignorant  or  mistaken 
with  respect  to  his  own  antecedent  and  ex- 
isting private  legal  rights,  interests,  es- 
tates, duties,  liabilities,  or  other  relation, 
either  of  property,  or  contract,  or  personal 
status,  and  enters  into  some  transaction,  the 
legal  scope  and  operation  of  which  he  cor- 
rectly apprehends  and  understands,  for  the 
purpose  of  aifecting  such  assumed  rights,  in- 
terests, or  relations,  or  of  carrying  out  such 
assumed  duties  or  liabilities,  equity  will 
grant  its  relief,  defensive  or  affirmative, 
treating  the  mistake  as  analogous  to,  if  not 
identical  with,  a  mistake  of  fact.  It  should 
be  carefully  observed  that  this  rule  has  no 
application  to  cases  of  compromise,  where 
doubts  have  arisen  as  to  the  rights  of  par- 
ties, and  they  have  intentionally  entered 
into  an  arrangement  for  the  purpose  of  com- 
promising and  settling  those  doubts.  Such 
compromises,  whether  involving  mistakes  of 
16  LJ^A.(K.8.) 


law,  or  of  fact,  are  governed  by  special  con- 
siderations." 

We  are  of  opinion  that  there  is  no  error  in 
the  decision  of  the  Circuit  Court,  which  is 
afiirmed. 


WISCONSIN  SUPREME  COURT. 

DISCOXTO  GESEULSCHAFT,  Respt., 

V. 

GERHARD  TERMNDEN  et  al., 

and 

AUGUSTUS  C.  UMBREIT,  Appt. 

(Two  Cases.) 

(127  Wis.  661,  106  N.  W.  821.) 

Action  —  alien. 

1.  A  court  will  not  assist  a  nonresident 
alien  suing  a  nonresident  alien  to  redress  a 
wrong  committed  without  the  state,  to  im- 
pound defendant's  assets  within  the  state 
by  garnishment  to  the  prejudice  of  his  resi- 
dent creditor,  who  has  obtained  a  judgment 
and  a  provisional  lien  against  the  assets,  al- 
though the  claim  of  the  alien  first  accrued 
and  his  action  was  first  brouglit, — especially 
where  the  foreign  creditor  is  acting  merely 
as  agent  for  a  foreign  trustee  in  bankruptcy 
who  would  have  no  standing  in  court. 
Jurisdiction  —  substituted  service  —  un- 

described  property. 

2.  Merely  obtaining  a  judgment  against  a 
nonresident  alien  by  default  upon  substitut- 
ed service  of  process  is  not  sufficient  to  en- 
able the  court  to  subject  to  the  satisfaction 
of  it  a  credit  not  described  in  the  affidavit 


Note.  —  The  novelty  of  the  foregoing  de- 
cision consists  in  its  application  to  an  in- 
dividual alien  creditor  who  was  proceeding  in 
his  own  name  to  reach  assets  of  the  debtor, 
of  the  principle  upon  which  the  courts  have 
quite  uniformly  refused,  as  against  domestic 
creditors,  to  recognize  the  right  of  one  claim- 
ing under  a  foreign  bankruptcy  proceeding 
or  assignment  in  invitum  to  impound  local 
assets  (see  Wharton,  Confl.  L.  3d  ed.  §§ 
390  et  seq.) .  This  principle  would,  of  course, 
have  been  strictly  applicable  if  the  proceed- 
ings to  reach  .the  local  assets  had  been  in- 
stituted by  the  trustee  in  the  foreign  bank- 
ruptcy proceedings ;  and,  in  view  of  the 
plaintifTs  agreement  with  the  trustee  in 
those  proceedings  that  anything  realized  in 
his  action  should  go  into  the  general  estate, 
it  would  seem  that  the  case  came  within 
the  spirit,  if  not  the  strict  letter,  of  the 
principle.  The  creditor  in  this  case  bring 
a  resident  of  a  foreign  country,  and  not 
merely  of  another  state,  and  the  treaty  pro- 
visions being  held  inapplicable,  the  extent  to 
which  his  rights  should  be  recognized  was 
wholly  a  matter  of  comity.  A  different 
question  would,  perhaps,  have  arisen  if  the 
plaintiff  had  been  a  citizen  of  another  state, 
in  view  of  the  provision  of  the  Federal  Con- 
stitution that  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities 
of  citizens  of  the  several  states. 
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or  complaint  on  which  the  order  for  publi- 
cation was  based,  where  other  property  wa« 
a(  Inched  sufficient  to  give  the  court  juris- 
dii'tion. 

(On  Rehearing.) 

Allen  —  treaty  —  rlgbt  to  sue. 

3.  The  right  of  an  alien  to  resort  to  the 
courts  of  a  country  to  redress  a  wrong  aris- 
ing at  his  domicil  is  not  affected  by  t)ip 
provisions  of  a  treaty  between  the  coun- 
tries giving  the  citizens  of  each  the 
right  to  sojourn  in  the  other  with  the  same 
security  and  protection  as  natives,  and  bind- 
ing each  country  to  protect  and  defend  the 
effwts  belonging  to  subjects  of  the  other 
which  shall  be  within  its  jurisdiction. 

(January  30,  1906.) 

APPE.^LS  by  Augustus  C.  Umbreit,  in- 
tervener and  defendant,  from  judgments 
of  the  Circuit  Court  for  Milwaukee  County 
in  plaintiff's  favor  in  actions  brought  to  sub- 
ject to  the  satisfaction  of  plaintiff's  judg- 
ment assets  of  Gerhard  Terlinden.  Re- 
versed. 

Statement  by  Winslow.  J.: 

The  two  actions  above  named,  the  first  by 
way  of  garnishment  and  the  second  by  way 
of  creditors'  bill  to  reach  nonleviable  assets, 
were  consolidated  for  the  purposes  of  trial, 
and  from  a  judgment  in  favor  of  the  plain- 
tiff in  each  action  the  defendant  Umbreit  ap 
peals.  The  facts  in  the  cases  were  not  in 
dispute,  and  were  substantially  as  follows: 
The  plaintiff  is  a  banking  corporation  of  the 
German  Empire,  having  its  principal  bank- 
ing house  at  Berlin.  Gerhard  Terlinden,  the 
defendant  in  the  main  action,  was  and  is  a 
subject  of  the  German  Empire.  In  July, 
1901.  Terlinden  absconded  from  Germany  to 
this  country,  and  was  arrested  at  Milwaukee. 
August  16,  1901,  as  a  fugitive  from  justice 
in  extradition  proceedings,  which  proceed- 
ings afterwards  resulted  in  his  being  ex- 
tradited to  Germany.  In  May,  1901,  Ter- 
linden bad  committed  torts  in'  Germany,  by 
which  the  plaintiff  bank  had  sustained  dam- 
ages amounting  to  nearly  $100,000,  and,  on 
August  17,  1901,  the  plaintiff  commenced  an 
action  by  personal  service  of  a  summons  up- 
on Terlinden  in  the  Milwaukee  circuit  court 
to  recover  its  damages  for  said  torts,  and  at 
the  same  time  garnished  the  First  National 
Bank  and  the  Marine  National  Bank  of  said 
city.  The  First  National  Bank  answered, 
admitting  the  previous  deposit  by  Terlinden 
of  two  sums  aggregating  $0,420.  The  Marine 
National  Bank  answered,  admitting  the  pre- 
vious deposit  by  him  of  .$5,000,  for  which 
it  had  issued  to  him  a  negotiable  certificate 
of  deposit  in  the  usual  form,  which  had  not 
Iiecu  returned.  Felirunrv  lit,  1904,  the  plain- 
15  L.R.A.(N.S.) 


tiff  recovered  judgment  in  the  main  action 
igainst  Terlinden  for  $94,105.11.  The  appel- 
lant Umbreit  is,  and  was  at  all  times  named, 
I  citizen  and  resident  of  Wisconsin,  and  ren- 
dered services  for  Terlinden  beginning  Au- 
gust 16,  1901,  and  ending  February  I,  1903, 
and,  on  March  21,  1904,  commenced  an  ac- 
tion against  Terlinden  to  recover  for  such 
services,  in  which  action  he  obtained  serv- 
ice by  publication  only;  at  the  time  of  the 
commencement  of  such  action,  he  also  gar- 
nished the  defendants  First  National  Bank 
and  Marine  National  Bank.  Umbreit  ob- 
tained judgment  against  Terlinden  in  his 
main  action  by  default,  on  June  11,  1904. 
for  $7,500  damages;  thereupon  he  intervened 
in  the  plaintiff's  garnishee  action  against 
the  First  National  Bank,  and  claimed  that 
liis  lien  by  garnishment  was  superior  to  that 
of  the  plaintiff.  April  1,  1904.  the  plaintiff 
brought  an  action  in  equity  in  the  nature  of 
a  creditors'  bill  aisainst  Terlinden,  the  Ma- 
rine National  Bank,  John  C.  Ames,  and  Um- 
breit; the  object  of  the  action  being  to  aid 
its  lien  by  garnishment  against  the  Marine 
bank;  and  it  demanded  judgment  that  the 
$5,000  certificate  of  deposit,  which  was  in 
the  possession  of  the  defendant  Ames,  not 
indorsed,  be  subjected  to  the  lien  of  its  judg- 
ment against  Terlinden,  and  that  the  claims 
of  Umbreit  and  the  other  defendants  be  cut 
off.  In  tbis  action  a  temporary  injunction, 
preventing  the  transfer  or  payment  of  the 
certificate  of  deposit,  was  issued  and  served 
upon  the  defiM.lants.  The  defendant  Ames 
surrendered  the  certificate  into  court  and  dis- 
claimed title  thereto;  the  defendant  Umbreit 
answered,  setting  up  his  own  judgment  and 
garnishment,  and  claiming  that  his  lien 
thereby  was  superior  to  that  of  the  plaintiff. 
On  or  about  July  27,  1901,  proceedings  in 
bankruptcy  were  instituted  in  Germany 
against  Terlinden,  and  one  Hecking  was  ap- 
pointed trustee  of  the  estate.  On  or  about 
August  20,  1901,  the  plaintiff  presented  its 
claim  to  said  trustee  in  bankruptcy,  being 
the  same  claim  upon  which  the  main  action 
was  brought.  The  main  action  was  com- 
menced with  the  approval  of  the  trustee 
Hecking,  and  after  its  commencement  the 
plaintiff  agreed  with  Hecking  that  all  mon- 
eys he  should  recover  in  the  action  should 
form  part  of  the  estate  in  bankruptcy,  and 
be  handed  over  to  trustee  Hecking.  It  ap- 
pears that  the  German  bankruptcy  act  con- 
tains the  following  provision  (J  14) :  "Pend- 
ing the  bankruptcy  proceeding,  neither  the 
assets,  nor  any  other  property  of  the  bank- 
rupt, are  subject  to  attachment  or  execution 
in  favor  of  individual  creditors."  The  gar- 
nishment action  against  the  First  National 
Bank  and  the  bill  in  equity  against  the  Ma- 
rine National  Bank  were  thereupon  consoli- 
dated and  trie<{  together,  and  the  court,  apoo 
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the  above  facts,  awarded  the  money  in  both 
banka  to  the  plaintiff. 

Messrs.  Augustas  O.  Uinbrelt,  in  pro- 
pria persona,  and  Joseph  B.  Doe,  for  ap- 
pellant: 

Domestic  creditors  will  be  protected  to  the 
extent  of  not  allowing  property  or  the  funds 
of  a  nonresident  debtor  to  be  withdrawn 
from  the  state  before  sach  domestic  cred- 
itors have  been  paid. 

Woodward  t.  Brooks,  128  111.  222,  3  L.R.A. 
702,  15  Am.  St.  Rep.  104,  20  N.  E.  085;  Chi- 
cago, M.  &  St.  P.  R.  Co  ▼.  Keokuk  North- 
western Line  Packet  Co.  108  111.  317,  48 
Am.  Rep.  567 ;  Catlin  t.  Wilcox  SiWer-Plate 
Co.  123  Ind.  477,  8  L.R.A.  02,  18  Am.  St. 
Rep.  338,  24  N.  E.  260;  Chafee  ▼.  Fourth 
Nat.  Bank,  71  Me.  624,  36  Am.  Rep.  345; 
Bagby  ▼.  Atlantic,  M.  ft  O.  R.  Co.  86  Pa. 
291 ;  Lycoming  F.  Ins.  Co.  t.  Wright,  66  Vt 
526;  Thurston  v.  Rosenfteld,  42  Mo.  474,  97 
Am.  Dec.  351 ;  Willitts  t.  Waite.  25  N.  Y. 
577. 

A  creditor,  by  proving  hia  claim  in  bank- 
ruptcy or  insolvency  proceedings,  submits  to 
the  jurisdiction  of  the  court  in  which  the 
proceeding  is  pending,  and  cannot  pursue  his 
remedy  elsewhere. 

Cook  ▼.  Coyle,  113  Mass.  252;  Ormsby  v. 
Dearborn,  116  Mass.  386;  Batchelder  v. 
Batchelder,  66  N.  H.  31,  20  Atl.  728;  Wil- 
son V.  Capuro,  41  Cal.  545;  Wood  v.  Hazen, 
10  Hun,  362;  Clay  v.  Smith,  3  Pet.  411,  7 
L.  ed.  723. 

Where  both  parties,  plaintiff  and  defend- 
ant, are  residents  of  a  foreign  state,  a  plain- 
tiff cannot  come  into  this  Rtate  and  obtain 
an  advantage  by  our  law  which  he  could  not 
obtain  by  his  own. 

Bacon  y.  Home,  123  Pa.  452,  2  LJt.A.  355, 
16  Atl.  794;  Re  Waite,  99  N.  Y.  433,  2  N. 
E.  440;  Bagby  y.  Atlantic,  M.  ft  O.  R.  Co. 
supra. 

Messrs.  Winkler,  Flanders,  Smith, 
Bottnm,  &  Fawsett,  for  respondent: 

Nonresidents,  as  well  as  residents,  may 
avail  themselves  of  the  proceeding  by  at- 
tachment. 

Drake,  Attachm.  f  11. 

The  proceeding  first  commenced  has  pri- 
ority. 

Warren  t.  Landry,  74  Wis.  144,  42  N.  W. 
247. 

Plaintiff  had  a  valid  lien  on  the  deposit. 

Bragg  v.  Gaynor,  85  Wis.  468,  21  L.R.A. 
161,  55  N.  W.  919;  Northwestern  Iron  Co. 
y.  Land  ft  River  Improv.  Co.  92  Wis.  487, 
«6  N.  W.  515. 

Plaintiff  had  a  right  to  priority  under  the 
treaty. 

Tucker  y.  Alexandrotf,  183  U.  S.  424,  48 
L.  ed.  264„  22  Sup.  Ct.  Rep.  195;  22  Am.  ft 
Eng.  Enc.  Law,  p.  1388. 
15  L.R.A.(N.8.) 


An  alien  is  entitled  to  "due  process  of 
law"  under  the  Constitution  of  the  United 
States. 

Re  Ah  Fong,  3  Sawy.  144,  Fed.  Cas.  No. 
102;  Ho  Ah  Kow  y.  Nunan,  5  Sawy.  562, 
Fed.  Cas.  No.  6,546;  Re  Ah  Chong,  6  Sawy. 
451,  2  Fed.  733. 

Wlnslow,  J.,  delivered  the  opinion  of 
the  court: 

The  general  question  here  presented  is 
whether  a  nonresident  and  alien  creditor 
may  sue  a  nonresident  and  alien  debtor  in 
the  courts  of  this  state  upon  a  cause  of  ac- 
tion accruing  in  a  foreign  country,  and  may, 
by  means  of  garnishment  or  other  provision- 
al remedy,  impound  property  of  the  debtor 
within  the  state,  and  obtain  judgment  per- 
mitting it  to  apply  such  property  upon  the 
debt  when  one  of  our  own  citizens  is  shown 
also  to  be  a  creditor  of  the  alien  debtor  and 
to  have  taken  subsequent  legal  proceedings 
to  impound  the  property  for  the  payment  of 
his  claim.  The  general  rule  that  all  for- 
eigners sut  juris  who  are  not  specially  dis- 
abled by  the  law  of  the  place  where  the  suit 
is  brought  may  there  maintain  suits  to  vin- 
dicate their  rights  and  redress  their  wrongs, 
is  undoubted.  Story,  Confl.  L.  8th  ed.  f 
665;  2  Cyc.  Law  ft  Proc.  pp.  107,  108,  art. 
"Aliens."  Resident  alien  friends  are  said 
to  have  practically  the  same  rights  and  priv- 
ileges, so  far  as  the  protection  by  law  of 
their  persons,  liberty,  reputation,  and  prop- 
erty rights  is  concerned,  as  citizens;  and, 
to  protect  these  rights,  they  must  possess 
the  legal  remedies  neces-^ary  for  their  due 
vindication.  Alien  friends,  whether  resident 
or  nonresident,  also  have,  in  the  absence  of 
disabling  statutes  at  least,  the  right  to  take, 
hold,  enjoy,  and  dispose  of  property,  real 
and  personal,  and  to  make  contracts  with 
residents,  and  so  must  have  the  right  to  in- 
voke legal  remedies  to  maintain  these  rights. 
In  both  cases  the  remedies  are  commensu- 
rate with  the  rights  to  be  protected. 

The  plaintiff,  however,  is  within  neither  of 
these  principles.  It  is  a  nonresident;  it  has 
no  property  of  any  kind  within  the  state; 
it  has  made  no  contract  within  the  state  or 
with  any  resident  of  ihe  state.  It  has 
brought  action  against  another  nonresident 
alien,  temporarily  within  the  state,  to  re- 
dress a  wrong  committed  without  the  state, 
and  its  asks  the  courts  of  this  state  not  only 
to  give  it  judgment  for  that  wrong,  but  also 
to  lend  the  aid  of  its  process  to  impound 
property  within  the  state  and  satisfy  such 
judgment  therefrom  to  the  prejudice  of  one 
of  the  state's  own  citizens  who  has  a  claim 
against  thr  same  debtor.  It  is  true  that 
the  cause  of  action  is  transitory  and  the 
parties  both  within  the  jurisdiction  of  the 
court,  and  to   the  court  has  jurisdiction. 
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and  may  doubtless  rightly  entertain  the 
cause.  But  is  the  court  compelled  to  do  so, 
because  of  an  inherent  right  which  the  alien 
has  to  demand  the  action  of  the  court;  or 
does  it  do  so  upon  the  principles  of  comity, 
with  the  right  to  refuse  relief  when  such 
relief  prejudices  the  interests  of  resident  cit- 
izensT  This  is  the  initial  question  in  the 
case,  and  the  one  upon  which,  as  it  seems  to 
us,  it  must  turn.  In  considering  this  ques- 
tion there  should  be  no  confusion  of  ideas  as 
to  the  exact  situation  and  relation  of  the 
various  actions  and  proceedings.  It  must  be 
kept  in  mind  that  the  original  action  is  be- 
tween two  nonresident  aliens  upon  a  foreign 
cause  of  action;  the  appeals  in  the  present 
cases  are  from  judgment  in  two  auxiliary 
actions  brought  in  aid  of  the  main  action,  to 
impound  property,  which  actions  are,  in  ef- 
fect, only  proceedings  to  secure  payment  of 
the  judgment  in  the  main  action  by  equi- 
table execution  upon  nonleviable  property. 
Had  the  property  sought  to  be  reached  been 
tangible  and  leviable  in  its  nature,  writs  of 
attachment  and  execution  issued  in  the  main 
action  would  have  accomplished  the  same 
purpose.  It  is  manifest,  therefore,  that,  if 
the  main  action  cannot  be  maintained  as 
matter  of  right,  but  only,  if  at  all,  on  the 
principles  of  comity,  the  auxilia)^  actions 
or  equitable  proceedings  in  the  nature  of  at- 
tachment and  execution  must  fall  under  the 
same  rule  which  applies  to  the  main  action 
out  of  which  they  spring,  notwithstanding 
the  fact  that  residents  of  the  state  may  be 
parties  to  the  auxiliary  actions  as  stake- 
holders or  claimants  of  the  impounded  prop- 
erty. That  the  main  action  is  not  an  action 
maintainable  as  a  matter  of  right,  but  only 
upon  the  principles  of  comity,  seems  un- 
questionable. 

This  court  has  held  that  a  resident  of  an- 
other state  may  sue  another  nonresident  up- 
on a  transitory  cause  of  action  arising  out- 
side of  this  state,  in  our  courts,  as  a  matter 
of  strict  right.  Eingartner  v.  Illinois  Steel 
Co.  94  Wis.  70,  34  LJI.A.  603,  59  Am.  St. 
Rep.  859,  68  N.  W.  664.  This  ruling  was, 
however,  based  solely  upon  that  provision  of 
the  Constitution  of  the  United  States  which 
declares  that  "the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states."  U. 
S.  Const,  art.  4,  S  2.  It  will  be  noticed  that 
the  present  chief  justice,  though  concurring 
in  the  result,  disagreed  with  the  court  in 
that  case  upon  this  question,  and  took  the 
position  that  the  action  could  not  be  main- 
tained, as  matter  of  right,  even  under  the 
constitutional  provision  named,  but  only  up- 
on the  principles  of  comity.  It  is  very  man- 
ifest that,  had  the  case  been  one  between 
alien  nonresidents,  to  whom  the  constitution- 
al provision  does  not  apply,  the  court  would 
16  L.R.A.(N.S.) 


have  taken  the  same  view.  It  is  not  intend- 
ed, however,  to  base  the  decision  of  this  case 
upon  a  mere  inference  of  this  nature;  nor 
is  it  necessary.  The  principle  that  an  action 
between  nonresident  aliens  upon  a  cause  of 
action  arising  in  a  foreign  country  is  en- 
tertained or  not  in  the  courts  of  this  coun- 
try as  the  principles  of  comity  may  dictate 
is  very  well  supported.  It  is  said  by  Mr. 
Wheaton  in  his  "Elements  of  International 
Law"  (8th  ed.  edited  by  R.  H.  Dana),  pt. 
2,  {  140:  "It  is  the  duty,  as  well  as  the 
right,  of  every  nation  to  administer  justice 
to  its  own  citizens;  but  there  is  no  uniform 
and  constant  practice  of  nations  as  to  taking 
cognizance  of  controversies  between  foreign- 
ers. It  may  be  assumed  or  declined  at  the 
discretion  of  each  state,  guided  by  such  mo- 
tives as  may  influence  its  juridical  policy.'' 
Mr.  Webster,  in  his  argument  in  the  case  of 
Bank  of  United  States  v.  Primrose  [13  Pet 
519,  10  L.  ed.  274],  defined  the  doctrine  of 
comity  as  follows:  "It  is  in  general  terms 
that  there  are,  between  nations  at  peace  with 
one  another,  rights,  both  national  and  indi- 
vidual, resulting  from  the  comity  or  courtesy 
due  from  one  friendly  nation  to  another. 
Among  these  is  the  right  to  sue  in  their 
courts,  respectively."  6  Webster's  Works,  p. 
117.  The  principle  is  impliedly  recognized 
in  Mason  v.  The  Blaireau,  2  Cranch,  240,  2 
L.  ed.  266.  This  was  a  libel  for  salvage  upon 
a  French  vessel  which  had  been  damaged  in 
a  collision  on  the  high  seas  and  brought  into 
an  American  port  by  a  crew  put  on  her  by 
an  English  vessel.  All  the  parties  were  for- 
eigners, and  a  question  as  to  the  jurisdic- 
tion of  the  court  was  raised,  and  thus  treat- 
ed by  Chief  Justice  Marshall  (page  264  of  2 
Cranch) :  "These  doubts  [».  e.,  doubts  as  to 
the  jurisdiction]  seem  rather  founded  on  the 
idea  that  upon  principles  of  general  policy 
this  court  ought  not  to  take  cognizance  of  a 
case  entirely  between  foreigners,  than 
from  any  positive  incapacity  to  do  so.  On 
weighing  the  considerations  drawn  from  pub- 
lic convenience,  those  in  favor  of  the  juris- 
diction appear  much  to  overbalance  those 
against  it,  and  it  is  the  opinion  of  this  court 
that  whatever  doubts  may  exist  in  a  case 
where  the  jurisdiction  may  be  objected  to. 
there  ought  to  be  none  where  the  parties  as- 
sent to  it."  It  is  very  manifest  that  the  case 
was  entertained  and  decided,  not  because  the 
alien  parties  had  a  right  to  demand  it, 
but  because  considerations  of  public  conven- 
ience seemed  in  that  case  to  require  it.  Had 
considerations  of  public  policy,  convenience, 
or  the  protection  of  the  interests  of  our  own 
citizens  been  upon  the  other  side  of  the  ques- 
tion, it  seems  evident  that  the  court  would 
have  refused  to  exercise  its  jurisdiction. 
This  is  really  the  principle  of  comity.  It  is 
a  question  of  discretion  in  the  exereiM  of 
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power,  not  a  question  of  the  existence  of  the 
power  itself,  for  that  is  admitted. 

In  an  early  case  in  New  York  it  was  said 
that,  while  our  courts  nay  take  cc^nizance 
of  torts  committed  on  the  high  seas  on  board 
a  foreign  vessel  where  both  parties  are  for- 
eigners, still  "it  must,  on  principles  of  pol- 
icy, often  rest  in  the  sound  discretion  of  the 
court  to  afford  jurisdiction  or  not  according 
to  the  circumstances  of  the  case.  To  say 
that  it  can  be  claimed  in  all  eases,  as  matter 
of  right,  would  introduce  a  principle  which 
might  oftentimes  be  attended  with  manifest 
disadvantage  and  serious  injury  to  our  own 
citizens  abroad  as  well  as  to  foreigners  here." 
Gardner  v.  Thomas,  14  Johns.  134,  7  Am. 
Dec.  44S.  This  doctrine  was  approved  in 
Johnson  v.  Dalton,  1  Cow.  543,  13  Am.  Dec. 
664;  Dewitt  v.  Buchanan,  64  Barb.  31;  Olzen 
V.  Schierenberg,  3  Daly,  100;  and  the  doc- 
trine was  also  held  in  that  state  to  apply 
to  actions  between  nonresident  citizens  of 
other  states  ( Burdick  v.  Freeman,  120  N.  Y. 
421,  24  N.  E.  949),  which,  as  we  have  seen, 
is  contrary  to  the  rule  in  this  state  as  de- 
elared  in  the  Eingartner  Case,  supra.  The 
same  rule  as  to  foreigners  is  held  in  Michi- 
gan (Great  Western  R.  Co.  v.  Miller,  10 
Mich.  306),  where  it  was  said  that,  "where 
the  parties  are  not  residents  of  the  United 
States,  and  the  trespass  was  committed 
abroad,  the  right  of  action  in  our  courts  can 
only  be  claimed  as  a  matter  of  comity,  and 
they  are  not  compellable  to  proceed  in  such 
cases."  See  also  7  Am.  Law  Rev.  p.  417, 
art.  "Suits  between  Aliens."  The  doctrine 
is  reasonable;  in  fact,  any  other  doctrine 
would  seem  to  be  an  anomaly.  The  laws  of 
a  state  are  enacted  primarily  for  the  regu- 
lation, benefit,  and  protection  of  persons, 
rights,  and  property  within  its  jurisdiction. 
To  hold  that  two  foreigners  may  import,  bod- 
ily, a  cause  of  action,  and  insist,  as  a  matter 
of  right,  that  taxpayers,  citizens,  and  resi- 
dents shall  await  the  lagging  steps  of  jus- 
tice in  the  anteroom,  while  the  court  hears 
and  decides  the  foreign  controversy,  seems, 
on  the  face  of  it,  to  be  unreasonable,  if  not 
absurd. 

Holding,  therefore,  that  the  main  action  in 
the  present  case,  with  its  equitable  auxiliary 
proceedings  to  impound  nonleviable  proper- 
ty, is  to  be  maintained  in  the  courts  of  this 
state  (if  at  all)  upon  the  ground  of  comity 
rather  than  upon  the  ground  of  right,  we  are 
to  inquire  what  the  general  principles  of 
comity  are,  and  what  circumstances  in  the 
present  case  are  to  be  considered  in  deciding 
whether  the  courts  of  this  state  should  ex- 
tend their  aid  to  the  plaintiff.  Comity  is 
defined  as:  "Courtesy;  a  disposition  to  ac- 
commodate." By  the  rules  of  comity  be- 
tween nations,  the  courts  of  one  state  will 
voluntarily  enforce  the  laws  of  a  friendly 
16  L.R.A.(N.S.) 


state  or  nation  when,  by  such  enforcement, 
they  will  not  violate  their  own  public  policy 
or  laws,  or  injuriously  aflfect  the  interests  of 
their  own  state  or  of  their  own  citizens. 
While  this  court  has  not  had  occasion  to 
consider  the  application  of  the  principles  of 
comity  to  an  action  between  nonresident 
aliens  upon  a  cause  of  action  accruing 
abroad,  like  the  present,  it  has  passed  up- 
on cases  involving  other  phases  of  the  ques- 
tion, and  has  clearly  recognized  the  principle 
and  its  limitations.  Thus,  in  Mowry  v. 
Crocker,  6  Wis.  326,  this  court  held  that  a 
voluntary  assignment  of  property  for  the 
benefit  of  creditors,  made  in  another  state, 
passes  the  title  to  personal  property  of  the 
assignor  within  this  state,  and  will  be  given 
full  effect  by  the  courts  of  this  state;  and 
this  ruling  was  followed  in  Cook  v.  Van 
Horn,  81  Wis.  291,  60  N.  W.  893,  and  recog- 
nized in  Segnitz  t.  Garden  City  Bkg.  &  T. 
Co.  107  Wis.  171,  60  L.R.A.  327,  81  Am.  St. 
Rep.  830,  83  N.  W.  327,  as  well  as  in  Gil- 
man  V.  Ketcham  (Gilman  v.  Hudson  River 
Boot  &  Shoe  Mfg.  Co.)  84  WU.  60,  23  L.R.A. 
62,  36  Am.  St.  Rep.  899,  64  N.  W.  395.  But 
in  McClure  v.  Campbell,  71  Wis.  350,  6  Am. 
St.  Rep.  220,  37  N.  W.  343,  it  was  held  that 
an  assignment  of  property  made  in  another 
state  pursuant  to  a  law  which  amounts  to 
a  state  bankrupt  law  has  no  extraterritorial 
effect,  and  will  not  be  given  effect  by  the 
courts  of  this  state  as  to  property  within 
this  state;  and  this  doctrine  has  been  sub- 
sequently approvingly  cited  in  Filkins  v. 
Nunnemacher,  81  Wis.  91,  61  N.  W.  79; 
Wells,  F.  &  Co.  V.  Walsh,  87  Wis.  67,  67 
N.  W.  900;  Hughes  v.  hunner,  91  Wis.  116, 
04  N.  W.  887;  and  Segnitz  v.  Garden  City 
Bkg.  &  T.  Co.  supra.  The  vital  distinction 
between  the  two  principles  is  that  in  the  first 
case  the  title  to  the  property  passes  by  act 
of  the  owner,  which  is  effective  as  to  per- 
sonal property  wherever  situate,  while  in 
the  second  case  the  assignment  is  either  ac- 
tually or  practically  made  by  decree  of  the 
court  or  operation  of  law  in  proceedings  in 
invitum,  and  hence  it  has  no  effect  outside 
of  the  jurisdiction  of  the  court.  See  also 
Smith  V.  Chicago  &  N.  W.  R.  Co.  23  Wis. 
267.  It  is  well  to  note,  however,  that,  even 
in  the  first  line  of  cases,  where  effect  is 
g^ven  to  the  assignment  in  this  state,  the 
ruling  is  distinctly  based  upon  the  principle 
of  interstate  comity,  though  the  principle 
was  not  discussed  at  any  length  in  any  of 
the  cases. 

In  Gilman  v.  Ketcham,  supra,  the  subject 
received  attention  in  an  opinion  written  by 
the  late  Mr.  Justice  Pinney,  which  is  valua- 
ble and  instructive.  In  this  case  it  appeared 
that  a  New  York  manufacturing  corporation 
had  commenced  proceedings  in  the  courts 
of  that  state  for  its  own  voluntary  dissolu- 
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tion,  and  had  bepn  adjudged  insolvent  and 
dissolved,  and  all  its  property,  effects,  and 
credits  transferred  to  the  defendant,  Ketch- 
am,  as  receiver;  that,  in  course  of  the  pro- 
ceedings, an  order  had  been  made  enjoining 
all  creditors  of  the  corporation  from  com- 
nieueing  or  prosecuting  any  actions  against 
the  corporation  to  collect  their  debts,  which 
order  had  been  served  upon  Gilman,  who 
resided  in  New  York;  that  the  New  York 
statute  under  which  the  proceedings  were 
brought  did  not  contemplate  or  provide  for 
8  discharge  of  the  debtor,  but  simply  for  di- 
vision of  its  property  among  its  creditors 
and  stockholders;  that,  after  the  injunc- 
tional  order  aforesaid  had'  been  made  and 
served,  Gilman  commenced  action  in  this 
state  against  the  corporation,  and  garnished 
one  of  its  debtors  in  this  state,  who  brought 
the  money  into  court,  and  Ketcham  was 
theretipon  interpleaded  and  made  claim  to 
the  fund,  by  reason  of  the  facts  above  stated. 
In  this  case  it  was  held  that  the  effect  of 
the  voluntary  dissolution  proceedings  in  New 
York  was  to  place  all  of  the  corporate 
property  and  assets  in  custodia  legis,  to  be 
collected  and  applied  by  the  receiver;  that 
there  was  nothing  in  the  proceeding  or  the 
statutes  of  New  York  in  contravention  with 
the  law  or  public  policy  of  this  state,  and 
that  to  give  effect  to  such  prodeedings  would 
not  prejudice  the  rights  of  any  citizens  of 
this  state.  On  these  grounds,  the  claim  of 
the  receiver  was  recognized  and  upheld  upon 
the  principles  of  comity,  as  against  the 
plaintiff,  who  was  seeking  the  aid  of  the 
courts  of  this  state  in  violation  of  the  law, 
and  evading  the  process,  of  his  own  state. 
In  discussing  the  question,  it  was  said: 
"Our  own  citizens,  in  a  proper  case,  would, 
no  doubt,  be  protected  against  the  effect  of 
such  extraterritorial  act  and  adjudication,  if 
injurious  to  their  interests  or  in  conflict 
with  the  laws  and  public  policy  of  Wiscon- 
sin, and  effect  would  not  be  given  to  it  at 
the  expense  of  injustice  to  our  own  citi- 
zens." This  was  not  a  chance  remark,  but 
a  careful  statement  of  the  principle  of  com- 
ity as  applied  to  the  case  before  the  court, 
and  was  thoroughly  supported  by  citations 
of  and  quotations  from  the  authorities,  which 
need  not  be  repeated  here.  This  case  has 
since  been  cited  with  approval  in  Hughes  v. 
Hunner,  91  Wis.  120,  64  N.  W.  887 ;  Parker 
V.  Stoughton  Mill  Co.  91  Wis.  180,  51  Am. 
St.  Rep.  881,  64  N.  W.  751 ;  Wyman  v.  Kim- 
berly-Clark Co.  93  Wis.  559,  67  N.  W.  932; 
Finney  v.  Guy,  106  Wis.  266.  49  L,R.A.  488, 
82  N.  W.  696;  and  by  the  present  chief  jus- 
tice in  his  concurring  opinion  in  Eingart- 
ner  v.  Illinois  Steel  Co.  94  Wis.  84,  34  L.R. 
A.  503,  69  Am.  St.  Rep.  859.  68  N.  W.  669, 
where  he  also  says:  "Actions  like  the  one 
at  bar  [which  was  an  action  by  one  non- 
15  I..R.A.(N.S.) 


resident  against  another  for  a  tort  commit- 
ted in  Illinois  ]  are  generally  governed  by  the 
principles  of  interstate  comity."  In  Finney 
V.  Guy,  supra,  it  is  said  in  the  opinion  oil 
Mr.  Justice  Marshall:  "This  court  recog- 
nizes fully  the  importance  of  interstate  com- 
ity, and  uniformly  freely  gives  effect  to  it 
as  regards  the  laws  of  sister  states  when  it 
will  not  seriously  violate  the  policy  of  our 
own  laws  or  the  rights  of  our  own  citizens. 
.  .  .  A  liberal  course  in  the  enforcement 
of  the  laws  of  other  states  in  proper  cases 
should  be  the  rule;  but  the  paramount  duty 
of  our  judicial  system  is  to  safeguard  our 
own  state  policy  and  prevent  injustice  to 
our  own  people  within  reasonable  limits." 
Pages  276,  277  of  100  Wis. 

Upon  these  principles,  then,  we  are  to  de- 
termine whether  the  plaintiff  should  be  al 
lowed  by  the  courts  of  this  state  to  tak«  the 
moneys  which  it  has  impounded;  and,  in 
determining  this  question,  a  brief  reference 
to  the  facts  at  this  point  will  be  helpful 
Terlinden  committed  a  tort  (the  nature  of 
which  does  not  appear)  against  the  plaintiff 
in  Germany,  in  May,  1901,  and  fled  to  this 
country,  bringing  the  money  in  question  and 
depositing  it  in  bank.  It  appears  to  have 
been  his  own  money;  at  least  there  is  noth- 
ing before  us  to  show  to  the  contrary.  The 
intervener,  Umbreit,  began  to  render  serv- 
ices to  Terlinden  (the  nature  of  which  doe* 
not  appear)  on  August  16,  1901,  and  con- 
tinued to  render  services  until  February  1, 
1903,  when  his  bill  amounted  to  $7,500, 
which  has  not  been  paid.  The  plaintiff 
commenced  suit  against  Terlinden  to  recov- 
er damages  for  said  tort,  August  17,  1901, 
and  obtained  judgment  for  more  than  S94,- 
000,  February  19,  1904;  more  than  $85  00p 
thereof  being  still  unpaid.  At  the  time  of 
commencing  suit  it  garnished  the  banks. 
Umbreit  brought  action  against  Terlinden  in 
March,  1904,  and  garnished  the  banks,  ob- 
tained service  by  publication,  and  waa  given 
judgment  by  default  in  his  main  action  for 
$7,500,  June  U,  1904.  Terlinden  was  thrown 
into  involuntary  bankruptcy  in  '  Germany, 
July  27,  1901,  and  the  plaintiff  has  taken 
part  in  the  proceedings.  The  German  law 
prohibits  the  creditor  of  a  bankrupt  from 
seizing  the  bankrupt's  property  by  attach- 
ment or  execution  pending  the  bankruptcy 
proceedings.  The  plaintiff,  after  the  com- 
mencement of  its  action,  agreed  with  the 
trustee  in  bankruptcy  that  it  would  hand 
over  all  moneys  it  might  recover  in  the  ac- 
tion to  the  trustee  to  go  into  the  general 
estate.  It  may  be  admitted  that  there  is 
nothing  contrary  to  our  laws  or  public  pol- 
icy in  the  prosecution  of  an  action  by  a  for- 
eigner against  another  to  recover  damages 
for  a  tort  committed  abroad,  provided  that 
the   legal  business  of  citizens  U  not  mate- 
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-rially  interfered  with  thereby.  The  policy 
•of  our  laws  is  to  ^ivc  every  man  a  certain 
Jind  efficient  remedy  in  the  courts  for  the 
«  rongs  -which  he  may  suffer.  It  may  be  ad- 
mitted, also,  that  by  the  mere  prosecution 
-of  the  action  to  judgment  in  the  present 
-case,  no  interest  of  the  public  nor  of  any  of 
'Our  citizens  was  prejudiced. 

But  the  plaintiff  was  not  content  simply 
to  prosecute  his  action   to  judgment.     At 
the  inception  of  his  action  he  asked  and  ob- 
tained the  help  of  the  court  to  seize  and 
^hold  property  of  the  dpfendant  within  the 
jurisdiction  of  tlie  court,  to  answer  the  de- 
mands of  its  expected  judgment.     At  this 
very  time  Terlinden   was   indebted   to  Mr. 
Unibreit,   a   citizen    of   our   own   state,    in 
■some  amount,  and  evidently  upon  a  contract 
for  continuous  service.    There  is  nothing  in 
the  record  to  impeach  the  bona  fides  of  that 
•debt  or  service.     Before   the   plaintiff   ob- 
tained any  judgment  on  its  claim,  Umbreit'a 
•claim  had  become  large;  action  was  begun 
upon  it  in  March,  1904,  the  same  property 
impounded   by  garnishment,   and   in  June, 
•1904,   judgment  was   obtained.     Thereupon 
Umbreit  intervened   in   the  plaintiff's  gar- 
nishment action,  and  thus  the  foreigner  and 
the  citizen  were  brought  face  to  face;  each 
demanding  the  aid  of  the  court  in  subject- 
ing the  funds  in  bank  to  the  payment  of  its 
■claim   in   preference  to  the  other.     If  the 
foreigner  was  entitled  to  maintain  his  ac- 
tion, and  prosecute  all  the  statutory  auxil- 
iary remedies,  as  matter  of  right,  his  pres- 
ent claim  would  have  to  be  sustained,  be- 
•cause  he  obtained  the  prior  lien  by  garnish- 
ment (so  far,  at  least,  as  the  funds  in  the 
First  National   Bank   are  concerned),  but, 
being  only  entitled  to  ask  the  help  of  the 
•<ourt  on  the  ground  of  comity,  he  must, 
necessarily,  only  take  such  help  as  the  rules 
-of  comity  will  give.     It  is  confidently  be- 
lieved that  no  court  in  such  ease  ever  has 
allowed,  or  should  allow,  the  foreigner  to 
seize  and  carry  away  property  within  the 
jurisdiction  when  a  resident  creditor  stands 
also  at  the  bar  with  his  judgment  and  his 
provisional  lien,  and  thus  force  such  resident 
creditor  to  go  to  a  foreign  country  to  collect 
his  debt.    If  such  action  be  not  prejudicial 
to  the  rights  and  interests  of  our  own  citi- 
zens, it  is  difficult  to  see  what  action  would 
°be  prejudicial.    Kor  does  it  make  any  dif- 
ference that  the  home  creditor's  claim  may 
have  accrued  after  that  of  the  foreign  cred- 
itor; the  question  is  not  to  be  determined 
by  priority  in  point  of  time  any  more  than 
>by  priority  of  garnishment,  but  by  the  sit- 
uation at  the  time  when  the  court  is  called 
-upon  to  finally  decide  which  creditor  shall 
receive  its  aid.    So,  if  the  case  were  devoid 
•of  anv  other  ftets,  comity  would  require 
a5  Ii.R.A.(N.S.> 


that  the  interests  of  the  home  creditor  be 
protected.  But  there  are  other  facts  which 
have  a  material  bearing.  The  foreign  cred- 
itor is  here  nominally  in  his  character  as 
a  creditor,  but  really  as  the  mere  agent  of 
the  foreign  trustee  in  bankruptcy,  who  could 
not  himself  come  here  and  assert  any  right 
to  the  property.  The  creditor  has  agreed 
to  hand  over  to  the  trustee  for  general  dis- 
tribution all  that  be  may  recover  in  this 
action.  Thus,  it  is  proposed,  by  the  aid  of 
our  courts,  to  set  at  naught  the  policy  of  our 
own  law  to  the  effect  that  a  foreign  trustee 
or  receiver  in  involuntary  bankruptcy  pro- 
ceedings obtains  no  title  to  the  debtor's 
property  within  this  state.  This  is  certain- 
ly imposing  upon  good  nature,  and  comity 
is,  after  all,  simply  good  nature.  So  we 
reach  the  conclusion  that,  so  far  as  the  case 
against  the  First  National  Bank  is  con- 
cerned, the  judgment  is  erroneous,  and 
should  have  been  in  favor  of  the  inter 
vener. 

As  to  the  equitable  action  in  aiu  of  the 
garnishment  against  the  Marine  National 
Bank,  while  the  general  principles  of  com- 
ity already  discussed  are  equally  applicable, 
there  are  some  further  considerations.  In 
this  case  neither  party  obtained  any  lien 
on  the  fund  by  reason  of  the  attempted  gar- 
nishments, because  it  was  represented  only 
by  a  negotiable  instrument  which  the  bank 
had  issued  to  Terlinden.  Rev.  Stat.  1898, 
{  2769,  subd.  1.  The  equitable  action  was, 
therefore,  brought  by  the  plaintiff,  to  which 
Umbreit  was  made  a  party,  in  order  to 
reach  the  indebtedness  represented  by  the 
negotiable  instrtmient  and  subject  it  to  any 
judgment  which  might  be  obtained  in  the 
main  action.  At  the  time  this  action  was 
brought  Umbreit  had  brought  his  action 
against  Terlinden,  obtained  service  by  pub- 
lication only,  and  had  attempted  to  garnish 
the  Marine  National  Bank,  but  bad  obtained 
no  judgment.  In  the  complaint  in  the  equi- 
table action  the  plaintiff  alleged  that  Um- 
breit claimed  a  lien  on  the  instrument  by 
reaiion  of  his  subsequent  garnishment  of  the 
bank,  but  alIp.G:ed  that  such  garnishment  was 
without  validity  and  without  jurisdiction, 
and  therefore  prayed  that  Umbreit's  lien  be 
cut  off.  Umbreit  answered,  claiming  an  in- 
debtedness of  Terlinden  to  him  of  $7,500  as 
aforesaid,  and  setting  up  the  commencement 
of  his  action  therefor,  and  his  garnishment 
of  the  Marine  bank.  The  court  found  that 
Umbreit  commenced  his  action  and  obtained 
service  by  publication  only;  that  he  ob- 
tained his  judgment  by  default  for  the  full 
amount  claimed,  but  made  no  findings  as  to 
the  merits  of  Umbreit's  claim.  The  court 
also  found  that  Umbreit,  at  the  commence- 
ment of  his  suit,  served  garnishee  process  on 
the  Marine  National  Bank,  but  concluded 
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that,  as  the  only  liability  of  the  Marine 
bank  arose  by  reason  pf  the  issuance  of  a 
negotiable  instrument  to  Terlinden,  no  lien 
thereon  or  on  the  liability  of  the  bank  was 
secured  by  either  plaintiff's  or  defendant's 
garnishment  proceedings. 

There  is  no  bill  of  exceptions  in  the  ease, 
and  hence  the  findings  of  fact  are  solely  to 
be  considered,  and  by  them  we  are  only  in- 
formed that  Umbreit  obtained  judgment  by 
.defoult  upon  substituted  service  of  the  sum- 
mons; and  the  question  has  occurred  to  us 
(though  not  suggested  in  the  brifefs)  wheth- 
er such  a  judgment  constitutes  any  proof 
that  any  sum  was  owing  from  Terlinden  to 
Umbreit;  in  other  words,  Is  the  judgment 
itself  proof  of  personal  liability,  especially 
when  the  parties  are  litigating  their  rights 
before  a  court  of  equity  T  The  validity  and 
justice  of  the  plaintiff's  judgment  in  the 
main  action  cannot  be  questioned,  because 
it  was  rendered  after  personal  service  of  the 
summons  and  is  unappealed  from;  but  the 
defendant  l^mbreit  has  no  such  judgment 
and  is  not  found,  as  matter  of  fact,  to  have 
had  any  claim  against  Terlinden,  except  his 
judgment  obtained  by  default  on  substituted 
service.  When  he  comes  into  a  court  of 
equity  and  makes  his  affirmative  claim  for 
priority  of  right  in  property  which  the  plain- 
tiff had  in  form  equitably  impounded  and 
upon  which  he  (Umbreit)  had  no  actual 
lien,  must  there  not  be  a  finding  that  he 
actually  had  a  just  claim  in  order  to  jus- 
tify the  court  in  protecting  him?  Is  his 
judgment  any  proof  of  his  claim  against 
Terlinden,  except  as  to  property  garnished 
or  attached?  The  principle  is  familiar  and 
well  settled  that  in  an  action  against  a 
nonresident,  where  there  is  only  substituted 
service  of  the  summons,  the  court  acquires 
no  jurisdiction  for  mere  purposes  of  person- 
al adjudication,  but  only  to  enter  a  judg- 
ment with  reference  to,  or  to  be  enforced 
upon,  property  within  the  state,  or  a  judg- 
ment concerning  the  status  of  one  of  our 
own  citizens.  Moyer  t.  Koontz,  103  Wis. 
22,  74  Am.  St.  Rep.  837,  79  N.  W.  50; 
Pennoyer  v.  Neff,  96  U.  S.  714,  24  L.  ed. 
666.  The  judgment  in  such  action  will,  of 
course,  be  effective  so  far  as  it  affects  or 
may  be  enforced  against  the  property  of  the 
defendant  which  has  actually  been  seized 
by  attachment  or  garnishment.  It  has  also 
been  held  by  this  court,  contrary  to  the  rul- 
ings in  some  jurisdictions,  that  it  is  not 
essential  that  the  property  within  the  state 
be  seized  by  writ  of  attachment,  but  that, 
if  the  facts  required  by  the  statute  to  au- 
thorize the  order  for  publication  appeared 
by  proper  affidavit,  the  court  would  acquire 
jurisdiction  to  render  a  judgment  good,  at 
least,  against  the  property  described  in  the 
moving  papers,  providing  it  had  not  been 
16  L.R.A.(N.8.) 


removed  from  the  state  or  told  to  an  inno- 
cent purchaser  before  the  rendition  of  the 
judgment  Jarvis  t.  Barrett,  14  Wis.  691; 
Gallun  v.  Weil,  116  Wis.  236,  92  N.  W.  1091. 
But  it  was  further  held,  prior  to  the  paa- 
8ag»  of  chapter  29,  p.  30,  Laws  1868  (Tay- 
lor's But.  chap.  124,  |i  13-16),  that  the 
property  within  the  state  must  b«  specifical- 
ly described  in  the  moving  affidavit  upon 
which  the  order  of  publication  is  based,  or 
the  court  will  acquire  no  jurisdiction.  Win- 
ner T.  Fitzgerald,  19  Wis.  393.  The  prop- 
erty so  described  need  not  be  property  which 
can  be  attached,  but  may  be  such  property 
which  can  only  be  reached  by  creditors'  bill, 
such  as  debts  owing  by  a  resident  to  a  non- 
resident; and  it  is  now  sufficient  if  it  be 
described  in  the  complaint.  Bragg  v.  Gay- 
nor,  85  Wis.  468,  21  L.R.A.  161,  66  N.  W. 
919. 

The  act  of  1868,  above  named,  as  codified 
by  subd.  I,  {  2639,  Rev.  Stat.  1878,  added 
a  new  class  of  cases  in  which  service  by 
publication  was  authorized,  namely,  cases 
where  the  cause  of  action  arose  in  this  state 
and  the  court  has  jurisdiction  of  the  sub- 
ject of  the  action.  In  Witt  v.  Meyer,  69 
Wis.  596,  36  N.  W.  26,  this  court  expressed 
a  grave  doubt  whether,  in  such  case,  the 
court  would  obtain  any  jurisdiction  either 
of  person  or  property,  unless  it  also  ap- 
peared by  the  affidavit  that  the  defendant 
had  property  in  this  state  which  was  de- 
scribed; citing,  in  addition  to  Jarvis  v.  Bar- 
rett, supra.  Rape  v.  Heaton,  9  Wis.  328,  76 
Am.  Dec.  269,  and  Jones  v.  Spencer,  16 
Wis.  683.  Just  previous  to  this  decision, 
it  had  been  held,  in  Smith  v.  Grady,  68  Wis. 
216,  31  N.  W.  477,  that  a  foreign  personal 
judgment  founded  alone  upon  service  of 
process  outside  of  the  jurisdiction,  there  be- 
ing no  property  within  that  jurisdiction, 
was  absolutely  void;  citing  Jarvis  v.  Bar- 
rett, supra.  In  view  of  the  doctrine  an- 
nounced by  the  Supreme  Court  of  the  Unit- 
ed States  in  Pennoyer  v.  Neff,  supra,  which 
is  a  leading  case  on  this  subject,  and  which 
was  cited  with  approval  by  this  court  in 
Moyer  v.  Koontz,  supra,  we  think  it  must 
be  considered  as  settled  that  the  doubt  ex- 
pressed in  Witt  V.  Meyer  was  well  founded, 
and  that  such  judgments,  except  those  af- 
fecting the  status  of  a  citizen,  can  go  no 
farther  than  to  be  effective  as  to  property 
within  the  state  at  the  time  of  the  com- 
mencement of  the  action,  which  property- 
must  be  described  in  the  moving  papers. 
Now,  it  does  not  appear  in  the  findings  ii» 
the  present  case  that  the  debt  from  the  Ma- 
rine bank  to  Terlinden  was  named  or  de- 
scribed in  the  papers  upon  which  the  order 
of  publication  was  based.  It  is  true  that  it 
appears  that  judgment  was  entered  in  the 
action,  and  it  may  be  claimed  that  the  pre- 
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sumption  of  r^rularity  in  the  proceedings  of 
a  court  of  general  jurisdiction  should  be  in- 
dulged in.  The  difficulty  with  this  claim  is 
that  it  appears  that  Mr.  Umbreit  did  have 
a  valid  garnishment  of  the  funds  in  the 
First  National  Bank,  which  he  acquired  at 
the  time  he  commenced  his  suit,  and  this 
would  fully  justify  the  court  in  entering 
the  formal  judgment  in  the  main  action; 
BO  the  office  of  any  presumption  seems  yeiy 
doubtful  at  best. 

We  conclude  that  in  the  case  of  the  cred- 
itors' bill  against  the  Marine  bank  the  mere 
finding  that  a  judgment  was  obtained  by 
Umbreit  by  default  upon  substituted  service 
is  insufficient  to  authorize  this  court  to  hold 
that  any  jurisdiction  was  obtained  of  the 
debt  due  from  the  bank,  because  it  does  not 
appear  affirmatively  that  in  that  action  this 
property  was  described  in  the  affidavit  or 
complaint  on  which  the  order  of  publica- 
tion was  based.  In  view  of  the  fact  that 
this  point  seems  to  have  been  overloc^ed 
in  the  trial  of  the  case,  judgment  will  not 
be  directed  here,  nor,  on  the  other  hand, 
will  a  new  trial  of  the  case  be  ordered.  The 
Marine  Bank  Case  will  be  sent  back  with 
directions  to  allow  the  defendant  Umbreit 
to  introduce  proof  showing  that  the  debt 
due  from  the  Marine  bank  was  properly  de- 
scribed in  the  affidavit  or  complaint  upon 
which  the  order  for  publication  was  based, 
in  which  event  his  judgment  will  be  given 
preference  over  the  plaintiff's  claim  to  the 
full  amount  thereof;  in  case,  however,  such 
was  not  the  fact,  he  should  be  allowed  to 
introduce  extrinsic  evidence  of  the  amount 
justly  and  equitably  due  him,  and  the  plain- 
tiff should  be  allowed  to  meet  such  claim 
by  evidence  to  the  contrary,  and  the  amount 
found  by  the  court  to  be  justly  due  Mr. 
Umbreit  over  and  above  what  he  may  ac- 
tually realize  from  the  judgment  in  the  gar- 
nishment action  should  be  given  preference, 
after  which  the  plaintiff's  claim  should  be 
allowed. 

The  judgments  in  both  actions  are  re- 
versed, with  costs.  The  garnishment  action 
is  remanded,  with  directions  to  render  judg- 
ment for  the  defendant  I'mbreit  that  he  re- 
cover the  sum  garnished,  with  costs.  The 
equitable  action  is  remanded  to  take  fur- 
ther proof,  and  for  judgment  in  accordance 
with  the  opinion. 

Cassoday,  Ch.  J.,  dissenting  (filed  Feb- 
ruary  12,   1906)  : 

I  briefly  state  the  grounds  of  my  dissent 
in  this  case.  It  seems  to  be  well  established 
that  one  alien  may  sue  another  alien  in  the 
state  courts  upon  contract  made  abroad  or 
for  «  tort  committed  in  a  foreign  country, 
if  the  defendant  is  transiently  in  the  state, 
and  service  i<<  had  upon  him  as  in  the  case 
15  L.R.A.(N.S.) 


at  bar.  2  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp. 
66,  67;  2  Cyc.  Law  &  Proc.  pp.  105-107. 
This  seems  to  be  conceded.  Such  right  to 
maintain  suits  in  the  state  courts,  how- 
ever, is  of  little  or  no  value  unless  the  plain- 
tiff in  such  action  is  entitled  to  the  reme- 
dies given  to  domestic  creditors.  And  so, 
"by  comity  and  the  laws  of  the  states,  resi- 
dent aliens  have  the  right  to  the  same  reme- 
dies in  courts  as  citizens,  and  no  court  will 
deny  those  rights  without  positive  legisla- 
tion taking  them  away;"  and  tuts  rule  ap- 
plies to  all  personal  actions.  2  Cyc.  Law  & 
Proc.  pp.  107,  108.  Of  course  the  lex  fori 
governs  in  all  matters  relating  to  the  rem- 
edy and  the  course  of  procedure.  22  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  1383.  "The  right 
to  proceed  by  process  of  attachment  has 
been  limited  by  the  statutes  of  some  of  the 
states  to  a  citizen  of  the  state,  or  to  a  citi- 
zen of  some  other  of  the  United  States.  As 
a  rule,  however,  at  the  present  time  this 
right  is  not  ordinarily  affected  by  the  ques- 
tion of  citizenship,  and  it  is  generally  im- 
material that  the  attaching  creditor  is  a 
nonresident."  4  Cyc.  Law  &  Proc.  p.  406. 
"Where  the  statutory  grounds  for  the  issu- 
ance of  the  writ  of  garnishment  exist,  the 
proceedings  may  be  instituted  against  all 
persons,  both  individual  and  corporate,  and 
irrespective  of  whether  they  are  residents 
or  nonresidents,  unless,  of  course,  they  en- 
joy some  special  immunity  from  suit.  The 
statutes  authorizing  the  issuance  of  writs 
of  garnishment  are,  as  a  rule,  very  broad 
in  regard  to  the  persons  who  may  take  ad- 
vantage of  the  process,  and  generally  provide 
for  its  issuance  on  the  application  of  any 
person;  and  the  word  'person,'  as  so  used, 
has  been  held  to  include  all  individuals, 
nonresidents  as  well  as  residents,  corpora- 
tions and  sovereignties."  14  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  752.  "Since,  as  a  gen- 
eral rule,  the  garnishing  creditor  acquires 
no  greater  right  in  the  property  or  credits 
in  the  hands  of  the  garnishee  than  that 
possessed  by  the  defendant  at  the  time  of 
the  service  of  the  writ  of  garnishment,  a 
prior  valid  sale  or  assignment,  or  lien  or 
encumbrance  thereon,  will  take  precedence 
over  a  subsequent  garnishment.  On  the  oth- 
er hand,  as  the  garnishing  creditor  succeeds 
to  all  the  rights  and  interests  of  the  de- 
fendant at  the  service  of  the  writ,  the  rights 
of  the  garnishing  creditor  are  not  affected 
by  any  alienation  by  the  defendant  or  en- 
cumbrance created  or  arising  subsequently 
to  the  service  of  the  writ."  14  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  867.  The  same  is  true 
as  to  attachments.  4  Cyc.  Law  &,  Proc.  p. 
632.  Our  statutes  give  the  right  of  garnish- 
ment in  broad  terms,  and  extend  to  actions 
"to  recover  damages  founded  upon  contract, 
express  or   implied,"  and   extend   to  cases 
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where  "the  defendant  fraudulently  contract- 
ed the  debt  or  incurred  the  obli<;ation  re- 
specting which  the  action  is  brought"  and 
to  cases  where  the  "defendant  is  a  foreign 
corporation"  or  a  nonresident.  Rev.  Stat. 
1898,  §§  2731,  2763.  This  court  has  repeat- 
edly held  that  proceedings  by  garnishment 
or  creditors'  bill  to  reach  nonleviable  assets 
are,  in  effect,  an  equitable  levy  from  the 
time  of  service  of  process.  La  Crosse  Nat. 
Bank  v.  Wilson,  74  Wis.  391,  43  N.  W.  153; 
Bragg  V.  Gaynor,  86  Wis.  468,  21  L.R.A. 
161,  65  N.  W.  919.  It  follows  from  what 
has  been  said  that  the  plaintiff  was  prop- 
erly allowed  to  maintain  this  action  against 
Terlinden  for  the  tort  committed  by  him  in 
Germany  in  May,  1901,  and,  since  personal 
service  was  had  upon  him  in  Milwaukee,  Au- 
gust 17,  1901,  and  the  First  National  Bank 
of  Milwaukee  gamisheed  on  that  day,  the 
funds  in  that  bank  were  subject  to  garnish- 
ment, and  the  plaintiff,  by  such  garnish- 
ment, obtained  an  equitable  lien  upon  the 
funds  deposited  in  the  bank  August  14,  1901. 
The  fact  that  the  plaintiff  obtained  judg- 
ment against  Terlinden  February  19,  1904, 
for  a  large  amount,  and  that  judgment 
never  having  been  appealed  from,  would 
seem  to  conclusively  establish  the  right  of 
the  plaintiff  to  maintain  this  action  against 
Terlinden.  The  plaintiff  having  the  right 
to  maintain  this  action  against  Terlinden, 
then,  unless  there  is  some  law  to  the  con- 
trary, or  the  plaintiff  is  precluded  by  the 
bankruptcy  proceedings  in  Germany,  it  would 
seem  that  he  also  had  the  right  to  main- 
tain garnishment  proceedings  against  the 
bank.  The  plaintiff  here  is  acting  in  har- 
mony and  co-operating  with  the  German 
trustee  and  the  German  consul  at  Chicago 
for  the  benefit  of  all  the  creditors  of  Ter- 
linden, and  not  in  violation  of  the  clause 
of  the  German  bankrupt  act  quoted  in  the 
opinion  filed.  The  whole  purpose  of  that 
provision,  as  I  understand,  was  to  prevent 
one  creditor  by  such  attachment  or  execu- 
tion from  obtaining  a  preference  over  other 
creditors  in  the  courts  of  Germany.  Here, 
in  defiance  of  comity,  it  is  invoked  to  give 
an  American  creditor  preference  over  all 
German  creditors,  and  on  a  claim  which  had 
no  existence  when  the  bankruptcy  proceed- 
ings were  instituted,  but  accrued  afterwards. 
Besides,  that  provision,  as  I  understand,  re- 
lates wholly  to  the  remedy  for  proceedings 
in  Germany.  The  remedies  here  given  by 
our  courts  are,  as  I  understand,  given  and 
regulated  entirely  by  our  statutes,  and  not 
by  the  statutes  of  Germany.  The  provision 
quoted  does  not  go  to  the  right  of  action, 
but  to  the  remedy  merely.  Terlinden  is  here 
adjudged  to  have  fraudulently  obtained  from 
the  plaintiff  the  money  here  sought  to  be 
reached  by  gamiBhment.  The  right  of  ac- 
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tion  has  been  adjudged  to  be  in  the  plain- 
tiff. According  to  the  judgment,  Terlinden- 
had  no  defense.  There  is  no  attempt  on  the 
part  of  the  plaintiff  to  obtain  a  preference 
over  other  creditors  of  Terlinden.  On  the 
contrary,  and  as  the  respondent  claims,  the 
plaintiff  was  acting  in  harmony  with  the 
trustee  and  for  the  benefit  of  all  the  cred- 
itors. Should  the  appellant's  claim  whicb 
accrued  subsequently  to  the  bankruptcy  pro- 
ceedings be  allowed,  it  would  to  that  extent 
defeat  the  bankniptey  proceedings  and  give 
a  preference  to  an  American  creditor  over 
all  German  creditors,  it  is  true  that  the  rule 
of  comity  does  not  hold  courts  down  to  strict 
legal  or  treaty  obligations.  But  it  requires 
states  or  nations  to  give  effect  to  foreign 
laws  and  judicial  proceedings,  not  so  much 
— in  the  language  of  Mr.  Justice  Story— «» 
"a  matter  of  comity  or  courtesy  as  a  matter 
of  paramount  moral  duty."  Story,  Confl. 
L.  32.  It  is  not  only  a  friendly  courtesy, 
but  a  mutual  courtesy,  which  require*  the 
courts  of  one  state  or  country  to  do  what 
the  courts  of  the  other  states  or  country 
would  be  expected  to  do  under  similar  cir- 
cumstances. Here  the  domestic  creditor  is 
alowed  to  supersede  and  set  aside  an  equi- 
table lien  obtained  long  before  the  claim  of 
the  domestic  creditor  accrued,  and  upon  the 
sole  ground  that  the  garnisheeing  creditor 
is  an  alien.  Should  a  Wisconsin  citizen  em- 
bezzle the  funds  of  another  Wisconsin  citi- 
zen and  then  abscond  to  Germany,  and  the 
Wisconsin  creditor  pursue  him  to  that  coun- 
try and  obtain  personal  service  upon  him  by 
proceedings  in  the  courts  of  that  country, 
and  then  attach  or  garnish  the  funds  so  em- 
bezzled, it  would  hardly  be  expected  that  a 
German  court  would  allow  the  lawyer  whose 
claim  accrued  after  such  attachment  or  gar- 
nishment, in  resisting  the  same,  to  super- 
sede such  attachment  or  garnishment  and 
obtain  the  funds  so  embezzled  for  his  re- 
muneration in  performing  such  aervioe.  If 
it  did  we  would  hardly  recognize  it  aa  an 
act  of  comity  or  courtesy  to  an  American 
citizen  or  American  law, — much  less  "as  a 
matter  of  paramount  moral  duty." 

In  my  opinion  the  judgment  should  be 
affii'med  in  this  case  and  modified  in  the 
other,  according  to  the  rights  of  the  parties 
under  the  creditors'  biU. 

A  petition  for  rehearing  having  been  filed, 
Winslow,  J.,  on  May  8,  1906,  handed  down 
the  following  additional  opinion: 

Upon  motion  for  rehearing  in  these  eases, 
our  attention  is  called  to  article  1  of  the 
treaty  concluded  between  the  United  States 
and  the  Kingdom  of  Prussia  in  1828,  whieh 
reads  as  follows:  "There  shall  be  between 
the  territories  of  the  high  contracting  par- 
ties a  reciprocal  liberty  of  commerce  and 
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luyigation.  The  inhabitants  of  their  respec- 
tive states  shall  mutually  haye  liberty  to 
enter  the  ports,  places,  and  rivers  of  the 
territories  of  each  party  wherever  foreign 
commerce  is  permitted.  They  shall  be  at 
liberty  to  sojourn  and  reside  in  all  parts 
whatsoever  of  said  territories,  in  order  to 
attend  to  their  affairs;  and  they  shall  en- 
joy, to  that  effect,  the  same  security  and 
protection  as  natives  of  the  country  wherein 
they  resme,  on  condition  of  their  submit- 
ting to  the  laws  and  ordinances  there  pre- 
vailing." [8  Stat,  at  L.  378.]  Attention 
is  also  called  to  a  provision  in  the  treaty 
of  1799  between  the  same  parties  as  follows: 
"Each  party  shall  endeavor  by  all  the  means 
in  their  power  to  protect  and  defend  all 
vessels  and  other  effects  belonging  to  the 
citizens  or  subjects  of  the  other  which  shall 
be  within  the  extent  of  their  jurisdiction  by 
sea  or  by  land."  [8  Stat,  at  L.  164,  art.  7.] 
We  have  been  unable  to  see  that  either  of 
these  treaty  provisions  has  any  bearing  on 
the  questions  in  controversy  here. 
'  Motion  denied. 

Affirmed   by   Supreme   Court   of   United 
States  February,  27,  1908. 


OHIO  srrPBEMs:  ooitrt. 

MAUD  GRAHAM  et  al.,  Plffs.  in  Err., 
v. 
GERALAN  AMERICAN  INSURANCE  COM- 
PANY OF  NEW  YORK. 


GERMAN    INSURANCE    COMPANY    OF 
FREEPORT,  ILLINOIS,  Plff.  in  Err., 

V. 

CAROLINE    KISTNER,    Admrx.,    etc.,    of 
John  Kistner,  Deceased. 


ROYAL  INSURANCE  COMPANY,  Plff.  in 
Err., 

V. 

SILBERMAN. 
(76  Ohio  St.  374,  70  N.  E.  930.) 

Insurance  —  appraisal     of     damages  — 

salt. 

1.  When  a  policy  of  fire  insurance  con- 
tains stipulations  that,  in  the  event  of  a  dis- 
agreement between  the  insurer  and  the  in- 
sured as  to  the  amount  of  loss  or  damage, 
the  same  shall  be  ascertained  by  appraisers 
in  the  manner  provided  in  the  policy,  and 
that,  the  amount  of  loss  or  damages  having 
been  "thus  determined,"  the  loss  shall  not 
become  payable  until  sixty  days  after  the 
notice,  ascertainment,  and  satisfactory  proof 
of  the  loss  required  in  the  policy  have  been 
received  by  the  insurer,  "including  an  award 
by  appraisers  when  appraisal  has  been  re- 
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quired;"  and  when  the  said  policy  contains 
the  further  condition  that  "no  suit  or  action 
on  this  policy,  for  the  recovery  of  any  claim, 
shall  be  sustainable  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  require- 
ments,"— such  provisions  constitute  a  condi- 
tion precedent  which  imposes  an  obligation 
on  the  insured,  in  the  event  of  disagreement 
as  to  amount  of  loss,  to  procure  an 
award  or  ascertainment  of  the  loss  by  ap- 
praisers, or  to  show  a  l^al  excuse  therefor. 
before  he  can  maintain  a  suit  on  the  policy 
to  recover  the  loss,  except  as  such  condition 
is  modified  as  to  a  total  loss  by  }  3643,  Rev. 
Stat.  1906;  and  in  a  suit  to  recover  on  such 
a  loss,  in  the  absence  of  an  award  of  ap- 
praisers and  of  a  demand  for  such  appraisal 
by  either  the  insured  or  the  insurer,  no  cause 
of  action  is  shown. 
Same  —  proof  of  award. 

2.  In  such  a  policy  the  words  "including 


Subject  Jfote.  —  Arbitration  as  cond'.tion 
precedent  to  action  on  insurance  pol- 
icy. 

I.  Validity  of  provision. 

a.  In  general,    105S. 

b.  Agreement   to   submit  amount   of 

loss  or  damage,    1056. 
c  Agreement  to  submit  all  matters 
of  dispute,    1057. 
n.  Occasion  of  appraisal  or  arbitration. 

a.  Preliminary  requisites,   1059. 

b.  Precedent  condition,  1060. 

e.  Collateral  and  independent  condi- 
tion. 

1.  In  general,  1063. 

2.  Specific  cases. 

(a)  Loss  total,  1064. 

(b)  "Request  of  party," 

1065. 
(e)  Miscellaneous  cases,  1066. 

III.  Requiring  compliance  with  condition. 

a.  Duty  mutual,  1067. 

b.  Duty  of  insurer,  1067. 
c  Duty  of  insured,  1069. 

d.  When  arbitration  ineffectual,  1070. 

IV.  Effect  of  failure  of  arbitration  due  to 

act  of  insured. 

a.  Refusal   of   insured   to  arbitrate, 

1071. 

b.  Other  acts,  1071. 
V.  Waiver  of  condition. 

a.  General  cases,   1072. 

b.  Accepting  proofs  of  loss,    1073. 

a  Denial   or   admission   of   liabiliiy, 
1073. 

d.  Varying  terms  of  agreement,  1076. 

e.  Acts  of  insurer. 

1.  Refusal  to  arbitrate,  1076. 

2.  Time    within    which    insurer 

must  demand  arbitration, 
1075. 

3.  Other  acts,   1076. 

f.  Acts  of  insurer's  arbitrator,  1077. 
VI.  Conclusion,  1078. 

/.  Validity  of  provision. 

a.  In  general. 

According  to  the  uniform  current  author- 
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an  award  by  appraisers  when  appraisal  is 
required"  do  not  impose  any  obligation  on 
the  insurer  to  demand  an  appraisal;  but, 
in  the  event  of  a  disagreement  between  the 
insurer  and  the  insured  aS  to  the  amount 
of  the  loss,  an  appraisal  is  required  by  the 
terms  of  the  contract,  and  in  a  suit  on  the 
policy  the  burden  lies  upon  the  insured  to 
show  that  he  has,  on  his  part,  performed, 
or  olTered  to  perform,  the  condition  as  to  the 
appraisal. 

(January  22,  1907.) 

I?»RROR  to  the  Circuit  Court  for  Stark 
J  County  to  review  a  judgment  affirm- 
ing a  judgment  of  the  Court  of  Com- 
mon Pleas  in  defendant's  favor  in  an  ac- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  a  policy  of  fire  insurance.  Af- 
firmed. 


ERROR  to  the  Circuit  Court  for  Wood 
County  to  review  a  judgment  affirming  a 
judgment  of  the  Court  of  Common  Pleas  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  be  due  on  a 
fire  insurance  policy.    Reversed. 

ERROR  to  the  Circuit  Court  for  Cuy- 
ahoga County  to  review  a  judgment  af- 
firming a  judgment  of  the  Court  of  Common 
Pleas  in  plaintiffs'  favor  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  fire  insurance  policy.    Reversed; 

Statement  by  Davis,  J.: 

On  the  trial  of  the  case  from  Stark  coun- 
ty in  the  court  of  common  pleas  the  court 
charged  the  jury:  "I  will  say  to  you,  as 
matter  of  law,  that,  if  there  was  a  disagree- 


ity  in  this  country  and  in  England,  stipula- 
tions in  policies  of  insurance  simply  pro- 
viding a  speedy  and  reasonable  method  of 
estimating  and  ascertaining  the  amount  of 
loss  or  damage  by  arbitration  or  appraisal 
in  case  of  disagreement  as  to  such  loss  are 
valid,  and  may  be  made  a  condition  prece- 
dent to  commencement  of  a  suit  upon  the 
policy;  but,  if  the  provision  calls  for  a  de- 
cision as  to  the  legal  liability  of  the  in- 
surer, it  is  invalid,  as  it  then  tends  to  oust 
the  courts  of  their  jurisdiction.  However, 
in  some  jurisdictions  such  provisions  have 
been  much  limited  and  circumscribed,  and 
in  no  tribunal  have  they  been  allowed  to 
oust  the  courts  of  their  jurisdiction. 

Thus,  a  general  covenant  in  a  fire-insur- 
ance policy  to  arbitrate  all  matters  in  dis- 
pute is  invalid  as  ousting  the  courts  of  their 
jurisdiction;  but  an  agreement  to  fix 
amounts  or  values  by  arbitrators  mutually 
appointed  is  lawful,  and  may  be  made  a 
oondition  precedent  to  the  right  of  recovery. 
Scott  v.  Avery,  5  H.  L.  Cas.  811,  25  L.  J. 
Kxch.  N.  S.  308,  2  Jur.  N.  S.  815;  Hamilton 
V.  Home  Ins.  Co.  137  U.  S.  370,  34  L.  ed. 
708,  11  Sup.  Ct.  Rep.  133;  Gauche  v.  Lon- 
don &  L.  Ins.  Co.  4  Woods,  102,  10  Fed. 
347;  Trott  v.  City  Ins.  Co.  1  Cliff.  439.  Fed. 
Cas.  No.  14,189;  Niagara  F.  Ins.  Co.  v. 
Bishop,  154  III.  9.  45  Am.  St,  Rep.  105,  39 
N.  E.  1102,  Affirming  49  111.  App.  388;  Chip- 
pewa Lumber  Co.  v.  Phenix  Ins.  Co.  80 
Mich.  116,  44  N.  W.  1055;  McNees  v.  South- 
ern Ins.  Co.  61  Mo.  App.  335;  White  v. 
Farmers'  Mut.  F.  Ins.  Co.  97  Mo.  App.  690, 
71  S.  W.  707;  Randall  v.  American  F.  Ins. 
Co.  10  Mont.  340,  24  Am.  St.  Rep.  50,  25 
Pac.  953;  Randall  v.  Lancashire  Ins.  Co. 
10  Mont.  367,  25  Pac.  961;  Randall  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.  10  Mont.  368,  26 
Pac.  962;  German-American  Ins.  Co.  v. 
Etherton,  25  Neb.  505,  41  N.  W.  406;  Home 
F.  Ins.  Co.  V.  Bean,  42  Neb.  537,  47  Am. 
St  Rep.  711,  60  N.  W.  907;  Wolff  v.  Liver- 
pool &  L.  &  G.  Ins.  Co.  50  N.  J.  L.  453,  14 
Atl.  561;  Keeffe  v.  National  Acci.  Soc.  4 
App.  Div.  392,  38  N.  Y.  Supp.  854  (all 
differences  arising  under  the  contract — 
16  LJl.A.(N.S.) 


void)  ;  Baldwin  y.  Fraternal  Acci.  Aaso.  21 
Misc.  124,  46  N.  Y.  Supp.  1016  (all  differ- 
ences arising  under  the  contract — void) ; 
Pioneer  Mfg.  Co.  v.  Phoenix  Assur.  Co.  106 
N.  C.  28,  10  S.  E.  1057;  Hemdon  v.  Impe- 
rial P.  Ins.  Co.  107  N.  C.  183,  12  S.  E. 
126;  Braddy  v.  New  York  Bowery  F.  Ins. 
Co.  115  N.  C.  354,  20  S.  E.  477;  Mentz  v. 
Armenia  F.  Ins.  Co.  79  Pa.  478,  21  Am. 
Rep.  80;  Grady  v.  Home  F.  &  M.  Ins.  Co. 
27  R.  I.  435,  4  L.R.A.(N.S.)  288,  63  Atl. 
173;  Scottish  Union  &  Nat.  Ins.  Co.  v. 
Clancy,  71  Tex.  5,  8  S.  W.  630;  Phoenix  Ins. 
Co.  V.  Badger,  53  Wis.  283,  10  N.  W.  604; 
Montgomery  v.  American  Cent.  Ina.  Co.  108 
Wis.  146,  84  N.  W.  175. 

A  provision  for  arbitration  in  a  standard 
insurance  policy  the  form  of  which  has  been 
approved  by  the  legislature  cannot  be  de- 
clared void  as  against  public  policy.  Grady 
v.  Home  F.  &  M.  Ins.  Co.  supra. 

b.  Af/reement  to  submit  amount  of  loss 
or  dumage. 

A  clause  in  an  insurance  policy  providing 
that,  in  case  of  disagreement  as  to  the 
amount  of  loss,  the  amount  should  be  set- 
tled by  arbitration;  and  further  making  it 
a  condition  that  no  suit  or  action  should 
be  maintained  on  the  policy  without  a  com- 
pliance with  the  conditions  thereof,  was 
held,  in  Western  Assur.  Co.  v.  Hall,  112 
Ala.  318,  20  So.  447,  to  be  a  valid  agree- 
ment not  ousting  the  jurisdiction  of  the 
courts,  as  it  left  the  general  question  of 
liability  to  be  judicially  determined,  and 
simply  provided  a  reasonable  method  of  es- 
timating and  ascertaining  the  amount  of 
loss. 

A  provision  providing  only  for  a  deter- 
mination of  the  amount  of  the  loss  by  fire 
under  a  policy  of  insurance  does  not  oust 
the  courts  of  jurisdiction,  as  such  arbitra- 
tion is  but  auxiliary  to  such  jurisdiction, 
and  is  therefore  binding  in  law.  Hall  v 
Korwalk  F.  Ins.  Co.  57  Conn.  105,  17  Atl. 
356;  Hanover  F.  Ins.  Co.  t.  Lewis,  28  Fla. 
209,  10  So.  297. 
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inent  betwt*eu  tlie  plaintiffs  and  tlio  defend- 
ant company  as  to  tlie  amount  of  loss  under 
the  policy  occasioned  by  the  fire  in  question, 
then  the  amount  of  that  loss  could  be  ascer- 
tained only  in  the  manner  provided  by  the 
|K>licy,  that  is,  by  an  appraisal;  because  the 
]>arties  to  this  contract  of  insurance,  by  the 
tirrms  of  the  contract,  provided  that,  if  they 
t  hcmselves  could  not  agree  upon  the  amount 
of  loss,  then  the  same  should  be  ascertained 
by  appraisers  appointed  and  according  to 
said  provisions  of  the  policy,  and  that  is  the 
only  manner  in  which  the  amount  of  loss 
can  be  determined  between  these  parties,  if 
they  have  failed  to  agree  between  themselves. 
If,  therefore,  you  find  that  there  was  such  a 
disagreement,  and  if  no  appraisal  was  de- 
manded by  either  party,  there  can  be  no  re- 
covery in  this  case,  for  a  condition  in  a 
l>olicy  of  insurance  against  fire  that,  in  case 
of  loss  and  disagreement  or  difference  be- 
tween the  parties  as  to  the  amount  of  loss, 
the  amount  shall  be  ascertained  by  arbitra- 
tion or  appraisal  is  a  proper  and  valid  con- 
dition, and,  where  it  is  also  provided  that 


the  conditions  as  to  arbitration  or  appraisal 
must  be  complied  with  before  a  suit  can  be 
brought  against  the  company, — the  insurer. 
■ — the  condition  is  thereby  made  a  condition 
precedent;  and,  to  entitle  the  insured  to 
maintain  an  action  to  recover  under  such  a 
policy,  plaintiff  must  show  that  she  has 
either  performed  the  conditions,  or  lias  a 
legal  excuse  for  the  nonperformance  of  such 
conditions,  such  as  a  refusal  to  submit  to  an 
arbitration  by  the  other  party,  or  a^  refusal 
to  select  an  appraiser." 

The  court  further,  in  that  connection,  in- 
structed the  jury  that  a  disagreement  aB  to 
the  amount  of  the  loss  had  arisen  between 
the  insurer  and  the  insured,  that  it  was 
necessary  for  the  plaintiffs,  before  they  could 
bring  this  suit,  to  demand  an  appraisal  to 
determine  the  amount  of  loss,  unless  such 
appraisal  bad  been  demanded  by  the  de- 
fendant, and  that,  as  there  was  no  evidence 
in  the  case  to  show  that  either  party  had 
demanded  an  appraisal,  there  could  be  no 
recovery;  and  the  court  thereupon  directed 
the  jury,  under  the  proof  in  the  case,  to  re- 
turn their  verdict  for  the  defendant,  the  in- 


And  In  Continental  Ins.  Co.  v.  Valland- 
ingham,  116  Ky.  287,  105  Am.  St.  Rep.  218, 
7«  S.  W.  22,  in  holding  a  provision  requir- 
ing arbitration  in  case  of  disagreement  as 
to  loss  valid,  the  court  said:  "An  agree- 
ment to  submit  a  possible  controversy  to  ar- 
bitration, made  before  the  controversy  has 
arisen,  if  it  involves  the  determination  of 
the  right  of  recovery,  both  as  to  law  and 
facts,  is  void,  because  it  tends  to  oust  the 
courts  of  their  jurisdiction  and  substitutes 
a  contract  tribunal  in  the  stead  of  the  one 
provided  by  law  for  the  trial  of  lawsuits. 
But  the  courts  have  held  with  marked  una- 
nimity that  an  agreement  to  submit^  the 
determination  of  some  fact  involved  in  a 
controversy  to  arbitrators  or  to  some  third 
person  as  a  referee,  is  not  an  invalid  pro- 
vision; and,  where  the  agreement  makes 
the  award  or  finding  a  condition  precedent 
to  a  right  of  action,  it  is  enforceable  in  that 
the  failure  without  good  excuse  to  submit 
the  question  as  provided  is  a  good  defense 
to  a  suit  upon  the  contract." 

But  in  Hartford  F.  Ins.  Co.  v.  Bourbon 
County  Court,  115  Ky.  109,  72  S.  W.  739, 
in  holding  a  provision  for  submission  to  ar- 
bitration in  case  of  difference  as  to  amount 
of  loss  invalid  as  providing  for  the  possi- 
ble submission  of  a  question  of  law  to  ar- 
bitration, the  court  said:  "The  line  of  de- 
marcation in  the  cases  wherein  such  provi- 
sions have  been  either  upheld  or  rejected 
is,  if  the  thing  to  be  submitted  is  the  one 
of  an  undetermined  and  disputed  fact,  as  a 
condition  precedent  to  an  action  upon  a 
recognized  legal  liability,  the  agreement  will 
be  enforced;  but.  if  the  fact  is  already 
fixed,  e.  g.,  the  value  of  the  property,  or 
the  amount  to  lie  paid,  the  agreement  to 
submit  the  question  of  liability — the  ques- 
tion of  law — is  invalid." 
15  i:i.R.A.(N.S.) 


And  in  Nebraska  it  is  held  that  a  pro- 
vision in  a  policy  that  no  suit  or  action 
against  the  insurer  shall  be  sustained  in 
any  court  of  law  or  chancery  until  after  an 
award  shall  have  been  obtained  by  arbitra- 
tion fixing  the  amount  due  after  the  loss 
is  void,  the  effect  of  such  provision  being  to 
oust  the  courts  of  their  legitimate  jurisdic- 
tion. German-American  Ins.  Co.  v.  Ether- 
ton,  supra;  Union  Ins.  Co.  v.  Barwick,  Sd 
Neb.  223.  54  X.  W.  519;  Home  F.  Ins.  Co. 
V.  Bean,  supra:  National  Masonic  Acci. 
Asso.  v.  Burr,  44  Neb.  256.  62  N.  W.  406; 
Insurance  Co.  of  N.  A.  v.  Bachler,  44  Neb. 
.■J+O,  62  N.  W.  911;  Hartford  F.  Ins.  Co.  v. 
Hon,  66  Neb.  555,  60  L.R.A.  436,  103  Am. 
St.  Rep.  725,  92  N.  W.  746;  Phoenix  Ins. 
Co.  V.  Zlotky,  66  Neb.  584,  92  N.  W.  736. 

e.  Agreement  to  submit  all   matterH  of 
dispute. 

Provisions  which  declare,  in  effect,  that  any 
difference  or  dispute  in  relation  to  any  loss 
sustained,  or  alleged  to  be  sustained,  shall 
be  referred  to  and  be  determined  by  referees 
to  be  mutually  chosen  by  the  parties:  and 
that  no  holder  of  a  policy  shall  be  entitled 
to  maintain  any  action  thereon  against  the 
insurer  unless  he  shall  have  made  the  offer 
so  to  refer, — are  invalid  as  ousting  the 
courts  of  their  jurisdiction,  since,  under 
such  a  provision,  any  question  which  might 
arise  either  as  to  law  or  fact  would  neces- 
sarily have  to  be  subihitted  to  arbitration, 
and  that  is  against  the  policy  of  the  law. 
Trott  v.  City  Ins.  Co.  supra. 

In  Stephenson  v.  Piscataqua  F.  t  M.  Ins. 
Co.  54  Me.  55.  the  court,  in  holding  void 
a  stipulation  that  in  case  differences  shall 
arise  under  the  policy  the  whole  subject, 
including  both  the  right  to  recover  and  the 
amount  of  damages,  shall  be  determined  by 
87 
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aurance  company,  which  was  accordingly 
done,  and  judgment  rendered  upon  the  ver- 
dict, and  the  judgment  was  affirmed  by  the 
rircuit  court.  The  case  is  brought  to  this 
court  to  reverse  the  judgments  of  the  cir- 
cuit court  and  the  court  of  common  pleas. 
In  the  second  case  mentioned  several  er- 
rors are  assigned,  but  the  controlling  one 
arises  in  this  way :  On  the  trial  in  the  court 
of  common  pleas,  the  court  was  asked  to  in- 
struct the  jury,  it  being  admitted  that  a 
(liiTerence  arose  as  to  the  amount  of  the 
loss,  and  that  the  plaintiff  had  failed  to 
select,  or  offer  to  select,  an  appraiser,  or  to 
furnish,  or  offer  to  furnish,  an  award  fixing 
the  amount  of  the  loss,  he  had  not  complied 
with  the  conditions  of  the  policy  on  his  part, 


and  could  not  recover.  The  court  refused 
to  so  instruct  the  jury. 

The  court  was  also  asked  to  say  that  com- 
pliance with  the  appraisal  clause  was,  under 
the  facts  admitted,  a  condition  precedent  to 
the  plaintiff's  right  to  bring  an  action, 
which  instruction  the  court  refused  to  give. 

The  court  was  also  asked  to  instruct  the 
jury  that,  under  the  admitted  facts,  the 
award  of  appraisers  became  a  necessary  part 
of  the  plaintiff's  proofs  of  loss,  and,  having 
failed  to  furnish,  or  offer  to  furnish,  such  an 
award,  he  has  not  furnished  the  proofs  re- 
quired. The  court  refused  to  so  instruct  the 
jury. 

A  verdict  was  returned  in  favor  of  the 
plaintiff  and  against  the  insurance  company. 
Judgment  was  rendered   upon   the  verdict, 


referees,  said:  "While  parties  may  impose 
as  a  condition  precedent  to  application  to 
the  courts  that  they  shall  first  have  settled 
the  amount  to  be  recovered  by  an  agreed 
mode,  they  cannot  entirely  close  the  access 
to  the  courts  of  law.  The  law.  and  not  the 
contract,  prescribes  the  remedy;  and  par- 
ties have  no  more  right  to  enter  into  stipu- 
lations against  a  resort  to  the  courts  for 
their  remedy  in  a  given  case  than  they  have 
to  provide  a  remedy  prohibited  by  law. 
Ruch  stipulations  are  repugnant  to  the  rest 
of  the  contract,  and  assume  to  devest  courts 
of  their  established  jurisdiction.  As  con- 
ditions precedent  to  an  appeal  to  the  courts, 
they  are  void." 

In  Kill  v.  Hollister,  1  Wils.  129,  in  con- 
struing a  provision  "that,  in  case  of  any  loss 
or  dispute  about  the  policy,  it  shall  be  re- 
ferred to  arbitrators.''  the  court  held  that 
such  a  provision  could  not  be  allowed  to  oust 
the  courts  of  jurisdiction,  and  that,  as  no 
reference  had  been  instituted,  the  insured 
must  have  judgment. 

A  general  provision  in  the  articles  of  in- 
corporation of  an  insurance  company  and 
in  its  certificate,  by  which  the  parties  bind 
themselves  to  submit  all  matters  of  dispute 
to  arbitration  before  suit,  and  that  the 
award  shall  be  final  and  conclusive,  will  not 
deprive  the  courts  of  their  appropriate  ju- 
risdiction, nor  be  enforced  by  them.  Prader 
v.  National  Masonic  Acci.  Asso.  95  Iowa, 
149.  63  N.  W.  601. 

Where,  in  a  contract  of  insurance  creat- 
ing a  definite  legal  obligation  (e.  g.,  to  pay 
a  certain  sum  of  money  per  week  for  loss 
of  time  resulting  from  bodily  injury),  there 
is  embodied  an  agreement  that  the  rights  or 
obligations  of  the  parties  shall  l>e  deter- 
mined by  arbitration,  and  that  no  action 
shall  be  maintained  on  the  contract  unless 
such  arbitration  be  had,  such  an  agreement 
is  not  l^ally  effective  to  bar  such  an  action, 
as  it  comprehends  the  whole  matter  of  anv 
claim  which  may  be  disputed,  including  botli 
law  and  facts,  and  therefore  ousts  the  courts 
of  jurisdiction,  thus  making  it  void.  Whit- 
ney v.  National  Ma-tonic  .\oc\.  Asso.  62 
Minn.  .378,  54  N.  W.  184. 

And  a  provision  in  a  mutual  accident-in- 1 
16  L.R.A.(N.S.) 


surance  policy  requiring  all  questions  be- 
tween the  insurer  and  the  insured  to  be  set- 
tled by  arbitration  ousts  the  courts  of  ju- 
risdiction over  every  part  of  the  subject  of 
liability  and  the  amount  thereof  as  well, 
and  is  therefore  void  as  against  public  pol- 
icy. Fox  v.  Masons'  Fraternal  Acci.  Aaso. 
96  Wis.  390,  71  N.  W.  303. 

And  in  Daniher  v.  Grand  Lodge  A.  O.  U. 
W.  10  ITtah,  no,  37  Pac.  246,  it  was  held 
that  a  by-law  of  the  organization,  which 
became  a  part  of  the  contract  of  insurance, 
providing  for  the  arbitration  of  all  contro- 
versies as  to  the  insurer's  liability  for  any 
claim  made  against  it.  did  not  require  sub- 
mission to  such  arbitration  as  a  condition 
precedent  to  suit  on  the  certificate,  as  such 
a  provision  tends  to  create  a  judicial  tri- 
bunal at  the  hands  ofra  voluntary  as.socia- 
tion,  which  is  contrary  to  the  law  of  the 
land.  The  same  ruling  is  laid  down  in 
Kinnev  v.  Baltimore  &  O.  Emplovee's  Relief 
Asso.  35  W.  Va.  386.  15  L.R.A.  142.  14 
S.  E.  8. 

But  in  Smith  v.  Preferred  Masonic  Mut. 
Acci.  Asso.  51  Fed.  520,  a  provision  tliat 
"any  claim"  under  the  certificate  shall  be 
referred  to  arbitrators  was  held  to  refer 
simply  to  the  question  of  the  amount  of 
damages,  and  therefore  not  to  be  void.  as. 
under  such  construction,  it  did  not  oust 
the  courts  of  jurisdiction. 

And  in  Keamer  v.  Washtenaw  Mut.  F. 
Ins.  Co.  126  Mich."  246,  85  X.  W.  733,  where 
a  fire-insurance  policy  provided  that  "all 
questions  of  dispute"  arising  out  of  such 
policj'  should  be  settled  by  arbitration,  the 
court  held  that  such  clause  provided  only 
for  arbitration  as  to  the  disputed  amount 
of  loss,  and  that  a  finding  of  the  arbitrators 
declaring  the  policy  void  was  not  within 
the  scope  of  their  authority,  and  therefore 
void.  Hogadone  v.  Grange  Mut.  F.  Ins.  Co. 
133  Mich.  339,  94  N.  W.  1045.  is  to  the 
same  effect. 

And  again,  in  Alexander  t.  Campbell.  41 
L.  J.  Ch.  N.  S.  478,  27  L.  T.  N.  S.  26,  where 
the  arbitration  clause  provided  for  the  "set- 
tlement of  any  loss  or  damage,  or  any  claim 
for  average,  or  any  other  matter  relating 
to   insurance,"    the   court  held    that   ques- 
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which  judgment  was  afiSrmed  by  the  circuit 
court  sitting  in  and  for  the  county  of  Wood, 
and  to  reverse  the  judgments  of  the  circuit 
court  and  court  of  common  pleas  this  pro- 
ceeding in  error  is  brought  here. 

In  the  third  case  mentioned,  the  defend- 
ant, the  insurance  company,  requested  the 
court  to  instruct  the  jury  that  the  policy 
sued  on  in  that  case  contains  a  condition 
providing  that,  in  case  of  a  loss  and  a  dis- 
agreement or  difference  between  the  parties 
as  to  the  amount  of  the  los^f,  the  amount 
should  be  ascertained  by  arbitration  or  ap- 
praisal, and  that  the  condition  as  to  arbitra- 
tion or  appraisal  must  be  complied  with  be- 
fore a  suit  can  be  brought  against  the  com- 
pany; that  this  condition  is  a  proper  and 
valid  condition,  and  is  a  condition  precedent. 


and,  to  entitle  the  plaintiff  to  maintain  this 
action,  be  must  show  that  he  has  either  per- 
formed the  condition  or  has  a  legal  excuHe 
for  nonperformance  thereof;  which  the  court 
refused  to  give.  A  verdict  for  the  plaintiff 
was  returned,  judgment  was  rendered  there- 
on which  was  affirmed  by  the  circuit  court 
of  Cuyahoga  county,  and  the  case  is  here, 
the  plaintiff  in  error  seeking  a  reversal  of 
the  judgments  of  the  circuit  court  and  court 
of  common  pleas. 

In  each  of  these  cases  the  policy  contaiiu>il 
provisions  as  follows: 

"This  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the 
time  an}'  loss  or  damage  occurs,  and  the 
loss  or  damage  shall  be  ascertained  or  esti- 
mated according  to  such  actual  cash  value. 


tions  of  law  were  not  affected  by  such  ar- 
bitration, and  that  therefore  the  jurisdic- 
tion of  the  court  was  not  excluded. 

In  a  number  of  English  cases  it  has  been 
held  that  an  agreement  to  submit  any  mat- 
ter in  dispute  to  arbitrators,  including  the 
liability  of  the  insurer,  may  be  made  a  valid 
condition  precedent  to  recovery;  and  that 
such  agreements  do  not  oust  the  courts  of 
their  jurisdiction.  These  decisions  are  pred- 
icated upon  the  ground  that  such  a  condi- 
tion does  not  close  the  doors  under  all  cir- 
cumstances, but  that  it  simply  provides 
that,  before  a  cause  of  action  arises,  cer- 
tain conditions  precedent  shall  be  fulfilled; 
and  that  therefore  there  is  no  question  of 
ousting  the  courts  of  jurisdiction,  since 
there  can  be  no  cause  of  action  until  after 
compliance  with  the  arbitration  condition, 
and  then  only  does  the  question  of  jurisdic- 
tion arise.  They  also  contend  that  the 
question  of  liability  is  upon  the  same  foot- 
ing as  the  question  of  the  amount  of  loss, 
and  that,  if  one  is  a  lawful  subject  of  ar- 
bitration, the  other  must  be.  Tredwen  v. 
Holmnn,  1  Hurlst.  &.  C.  72,  31  L.  J.  Exch. 
\.  .S.  308.  8  ,Iur.  N.  .S.  1080;  Trainor  v. 
Pho-nix  Kire  Assur.  Co.  65  L.  T.  N.  S.  825; 
Scott  V.  Mercantile  Acci.  A  Guarantee  Ins. 
Co.  6«  L.  r.  X.  S.  811;  Baker  v.  Yorkshire 
Fire  &  Life  Ansur.  Co.  [1892]  1  Q.  B.  144, 
01  L.  J.  {).  B.  X.  S.  838,  68  L.  T.  N.  S.  161. 

In  general,  these  decisions  rely  upon  the 
interpretation  of  the  leading  case  of  Scott 
V.  Averv.  5  H.  h.  Cas.  811.  25  T>.  .1.  Exch. 
X.  S.  308.  2  .Tur.  X.  S.  815,  that  the  par- 
ties may  validly  contract  that  any  question 
shall  be  left  to  arbitrators:  and,  if  this  is 
the  true  construction  to  be  placed  upon 
that  case,  the  doctrine  of  ousting  the  courts 
of  jurisdiction  would  be  exploded.  But  the 
present  generally  accepted  interpretation  of 
the  Scott  Case  does  not  justify  the  extreme 
ruling  of  the  above  cases.  In  this  case,  al- 
though the  arbitration  clause  of  the  policy 
was  sufficiently  broad  to  cover  all  matters, 
the  real  question  of  the  case  was  as  to  arbi- 
trating the  amount  of  loss,  and  the  present 
view  is  that  the  Scott  v.  Avery  doctrine 
should  be  restricted  to  a  sanctioning  of  ar- 
bitration as  to  the  amount  of  loss  only. 
15  L.R.A.(N.S.) 


This  view  is  aptly  expressed  by  Kelly,  C.  B., 
in  Edwards  v.  Aberayron  Mut.  Ship  Ins. 
Co.  L.  R.  I.  Q.  B.  Div.  663,  34  L.  T.  X.  S. 
457.  Reversing  44  L.  J.  Q.  B.  X.  S.  07.  23 
Week.  Rep.  307,  where  he  says:  "The  case 
of  Scott  V.  Avery  has  been  quoted,  and  un- 
doubtedly there  is  much  in  the  language 
of  Lord  Campbell  in  his  judgmeiit  which, 
taken  by  itself,  might  seem  to  show,  as 
Baron  Martin  (I  think,  incorrectly)  held, 
that  it  put  an  end  to  the  doctrine  against 
the  ousting  of  the  jurisdiction  of  the  courts. 
But  when  we  look  to  the  facts  of  that  case, 
and  to  the  more  cautinu-i,  and,  I  think,  ac- 
curate, language  of  the  Lord  Chancellor,  the 
decision  may  well  he  construed  to  amoimt  to 
no  more  than  that,  where  the  recovery  upon 
a  policy  of  insurance  is  made  expressly  de- 
pendent upon  the  amount  of  the  loss  having 
been  ascertained  b}'  arbitration,  or  upon 
the  performance  of  some  other  legal  condi- 
tion, and  where  other  subjects  of  contro- 
versy are  also  to  be  submitted  to  arbitra- 
tion, no  action  lies  until  the  amount  of  the 
loss  is  so  ascertained,  or  the  condition  upon 
which  the  action  may  be  brought  has  been 
performed." 

//.  OccaMon  of  appraisal  or  arJtitratlon. 

a.  PreUmtnary  requisites. 

The  condition  of  a  policy  making  an 
award  by  arbitrators  a  condition  precedent 
to  recovery  on  such  policy  presupposes  a 
failure  to  agree  as  to  the  amount  of  loss  or 
damage  and  consequent  arbitration;  and  in 
many  jurisdictions  such  disagreement  must 
be  alleged  and  proven. 

A  faihire  to  agree  as  to  the  amount  of 
loss  or  damage  is  an  es.sential  element  of  a 
condition  precedent,  where  the  policy  pro- 
vides for  appraisal  in  case  of  disagreement 
as  to  such  amount.  Farnum  v.  Phcenix  Ins. 
Co.  83  Cal.  246,  17  Am.  St.  Rep.  233.  23 
Pac.  860;  Hanover  F.  Ins.  Co.  v.  Harper, 
77  111.  App.  453;  Capitol  Ins.  Co.  v.  Wal- 
lace, 48  Kan.  400.  29  Pac.  755,  Affirmed  on 
rehearing  in  50  Kan.  453,  31  Pac.  1070; 
Insurance  Co.  of  X.  A.  v.  Forwood,  13  Kv. 
L.  Rep.  201;  Hayes  v.  Milford  Mnt.  F.  Ins. 


Digitized  by 


Google 


1060 


OHIO  SUPREME  COURT. 


Jax., 


with  proper  dedurtinn  for  deprecintion  how- 
ever caused,  and  shall  in  no  event  exceed 
what  it  would  then  cost  the  insured  to  re- 
pair or  replace  the  same  with  material  of 
like  kind  and  quality ;  said  ascertainment  or 
estimate  shall  be  made  by  the  insured  and 
this  company,  or,  if  they  differ,  then  by 
appraisers,  as  hereinafter  provided ;  and,  the 
amount  of  loss  or  damage  having  been  thus 
determined,  the  sum  for  which  this  com- 
pany is  liable  pursuant  to  this  policy  shall 
l>e  payable  sixty  days  after  due  notice,  as- 
certainment, estimate,  and  satisfactory  proof 
of  the  loss  have  been  received  by  this  com- 
pany in  accordance  with  the  terms  of  this 
jwlicy.  ...  In  the  event  of  disagree- 
ment as  to  the  amount  of  loss,  the  same 
shall,  as  above  provided,  be  ascertained  by 


two  competent  and  disinterested  appraiser*, 
the  insured  and  this  company  eacli  selecting 
one.  and  the  two  so  chosen  shall  first  se- 
lect a  competent  and  disinterested  umpire; 
the  appraisers  together  shall  then  estimate 
and  appraise  the  loss,  stating  separately 
sound  value  and  damage,  and,  failing  to 
agree,  shall  submit  their  differences  to  the 
umpire;  and  the  award  in  writing  of  any 
two  shall  determine  the  amount  of  such 
loss;  the  parties  thereto  shall  pay  the  ap- 
praisers respectively  selected  by  them  and 
shall  bear  equally  the  expenses  of  the  ap- 
praisal and  umpire.  This  company  shall  not 
be  held  to  have  waived  any  provision  or 
condition  of  this  policy  or  any  forfeiture 
thereof  by  any  requirement,  act,  or  proceed- 
ing on  its  part  relating  to  the  appraisal  or 


Co.  170  Mass.  492.  40  N.  E.  754;  Fletcher 
V.  German-American  Ins.  Co.  79  Minn.  337. 
82  X.  W.  847:  Randall  v.  Phoenix  Ins.  Co. 
10  Mont.  302,  25  Pac.  000:  Randall  v.  I>an- 
cashire  Ins.  Co.  10  Mont.  307.  25  Pac.  ftfll ; 
Randall  v.  Liverpool  &  ly.  &  (S.  Ins.  Co.  10 
Mont.  368,  25  Pac.  062 :  Rosenwald  v.  Ph<e- 
nix  Ins.  Co.  19  X.  Y.  R.  R.  732.  3  N.  Y. 
Supp.  216;  Everett  v.  London  &  L.  Ins.  Co. 
142  Pa.  332.  24  Am.  St.  Rep.  499.  21  Atl. 
810;  Ilickerson  v.  German-American  Ins.  Co. 
!Mi  Tenn.  193,  32  L.R.A.  172.  33  S.  \V.  lOil ; 
ilanchester  F.  Ins.  Co.  v.  Simmons.  12  Tex. 
Civ.  App.  607,  35  S.  W.  722:  American  F. 
Ins.  Co.  V.  Stuart  (Tex.  Civ.  App.>  38  S. 
W.  305;  Virginia  F.  A  M.  Ins.  Co.  v.  Can- 
non. 18  Tex.  Civ.  App.  588,  46  S.  W.  945; 
Pli<rnix  Ins.  Co.  v.  Badger,  53  Wis.  283, 
TO  X.  W.  504:  Vanginderta?len  v.  Phenix 
Ins.  Co.  82  Wis.  112.  33  Am.  St.  Rep.  29.  51 
\.  W.  1122;  Harrison  v.  Hartford  F.  Ins. 
Co.  59  Fed.  732. 

And  such  disagreement  must  be  alleged 
and  proven  before  a  refusal  to  arbitrate, 
justifying  a  suit  on  the  policy,  can  be  shown. 
Cowan  v.  Phenix  Ins.  Co.  78  Cal.  181.  20 
I'lu-.  408;  Liverpool  &  L.  A  G.  Ins.  Co.  v. 
Hall,  1  Kan.  Ajip.  18.  41  Pac.  65;  Citizens' 
Ins.  Co.  V.  Bland,  19  Kv.  L.  Rep.  110,  .SO 
S.  W.  825;  Kelly  v.  Liverpool  A  L.  A  G. 
\n*.  Co.  94  Minn.  141.  110  Am.  St.  Rep. 
351,  102  N.  W.  380:  Kahn  v.  Traders'  Ins. 
Co.  4  Wyo.  419,  62  Am.  St.  Rep.  47,  ,34  Pac. 
I0i>9. 

In  Bergman  v.  Commercial  Union  Tns. 
Co.  12  Ky.  L.  Rep.  942.  it  was  held  that, 
where  a  policy  of  fire  insurance  provides 
that  in  case  differences  arise  touching  any 
I0.SS  or  damage  the  matter  shall  be  left  to 
impartial  arbitrators,  an  arbitration  is  not 
n  condition  precedent  to  a  right  of  action 
npon  the  policy:  it  is  necessary  only  when 
differences  arise  as  to  the  amount  of  loss, 
and.  if  such  differences  have  arisen,  and 
there  has  been  no  arbitration,  it  is  a  mat- 
ter of  defense. 

.\nd  there  must  be  an  actual  and  honest 
elfiirt  to  reach  such  an  agreement  between 
the  parties;  and  it  is  only  then  that  the 
clau.-<e  for  arbitration  becomes  operative,  the 
remedies  being  successive.  Bovie  v.  Ham- 
15  L.R.A.(N.S.) 


bui>;-Bremen  F.  Ins.  Co.  169  Pa.  349,  32 
Atl.  553;  Mover  v.  Sun  Ins.  Office,  178  Pa. 
579,  53  Am.  St.  Rep.  690,  35  Atl.  221 ;  Rice 
V.  Palatine  Ins.  Co.  17  Pa.  Super.  Ct.  261. 

And  the  mere  general  objection  to  a  state- 
ment of  loss,  without  pointing  out  in  detail 
the  items  excepted  to,  will  not  constitute 
such  a  failure  to  agree  as  makes  a  case  for 
arbitration  under  an  insurance  policy. 
Hickerson  v.  German-American  Ins.  Co.  su- 
pra. 

And  the  mere  arbitrary  refusal  of  the  in- 
surer to  pay  the  sum  fixed  in  the  schedule 
and  itemized  account  of  the  insiired,  with- 
out any  earnest  intention  or  effort  to  make 
a  settlement  upon  the  basis  fixed  in  the 
policies,  is  not  a  disagreement  or  difference 
as  contemplated  by  an  arbitration  clause  in 
the  insurance  policj*  authorizing  a  demand 
of  appraisal  in  case  the  parties  differ  as  to 
the  amount  of  loss  or  damage.  Continental 
Ins.  Co.  V.  Valtandingham.  11«  Kv.  287.  10.5 
Am.  St.  Rep.  218,  7fi  S.  W.  22. 

.And  the  contention  as  to  whether  addi- 
tional insurance  has  been  taken  in  viola- 
tion of  the  condition  of  the  policy  in  suit 
is  not  a  "disagreement  as  to  the  amount  of 
loss."  as  required  bv  an  arbitration  clause. 
Xelson  V.  Atlanta  Home  Ins.  Co.  120  X.  C. 
302.  27  S.  E.  38. 

When  arbitration  of  the  amount  of  the 
loss  under  a  fire-insurance  policy  is  not 
made  a  condition  precedent  to  the  bringing 
of  an  action  thereon,  a  failure  to  arbitrate 
will  not  defeat  such  action.  Barrv  v.  Farm- 
ers' Mut.  Hail  Asso.  114  Iowa,  186,  86  X,  W. 
290. 

But  an  insured  who  has  agreed  to  sub- 
mit the  ascertainment  of  loss  under  an  in- 
surance policj-  making  resort  to  arbitra- 
tion a  condition  precedent  to  recovery  when- 
ever a  disagreement  as  to  the  amount  of 
such  loss  has  arisen  cannot  afterwards  be 
heard  to  say  that  the  arbitration  clause  in 
his  policy  is  inoperative  because  there  ia  no 
dispute  as  to  the  amount  of  lost.  Carp  v. 
Queen  Ins.  Co.  104  Mo.  App.  502.  79  S.  W. 
757. 

ft.  Precetlent  rondltion. 

\\'hether  a  provision  in  a  policy  of  insur- 
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to  any  examination  herein  provided  for;  and 
the  I088  shall  not  become  payable  until  sixty 
days  after  the  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  the  loss  here- 
in required  have  been  received  by  this  com- 
pany, including  an  award  by  appraisers 
when  appraisal  has  been  required.  .  .  . 
No  suit  or  action  on  this  policy,  for  the 
recovery  of  any  claim,  shall  be  sustainable 
in  any  court  of  law  or  equity  until  after 
full  compliance  by  the  insured  with  all  the 
foregoing  requirements,  nor  unless  com- 
menced within  twelve  months  next  after  the 
fire.  .  .  .  This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations 
and  conditions.     .     .     ." 

These  cases  were  all  orally  argued  in  one 


division  of  this  court.  b>it  have  been  con- 
sidered and  decided  by  the  whole  court. 

Messrs.  Craine  &  Snyder,  for  plaintiffs 
in  error  Graham  et  al.: 

Grand  Rapids  F.  Ins.  Co.  v.  Finn.  60  Ohio 
St.  313.  50  L.R.A.  55.5.  71  Am.  St.  Rep.  7.30, 
S4  N.  £.  345,  is  sound  in  principle  and  sus- 
tained by  the  great  weight  of  authority. 

Lesure  Lumber  Co.  v.  Mutual  F.  Ins.  Co. 
101  Iowa,  514,  70  X.  W.  761 ;  National  Home 
Bldg.  &  L.  Asso.  v.  Dwelling  House  Ins.  Co. 
106  Mich.  236,  64  N.  W.  21;  Kahnweiler  v. 
Phenix  Ins.  Co.  14  C.  C.  A.  485.  32  V.  H. 
App.  230.  67  Fed.  483:  Read  v.  State  Ins. 
Co.  103  Iowa,  .307,  64  Am.  St.  Rep.  180.  72 
N.  W.  665;  Chainless  Cycle  Mfg.  Co.  v. 
Security  Ins.  Co.  169  N.  V,  304.  62  N.  E. 


ance  requires  arbitration  as  a  condition 
precedent  to  maintenance  of  an  action  on 
the  policy  depends  in  the  main  upon  the 
language  of  the  policy  in  each  case ;  but  the 
varied  interpretations  placed  upon  practi- 
cally the  same  clauses  have  resulted  in  wide- 
ly diverging  conclusions  ranging  from  lib- 
eral constructions  regarding  arbitration  as  a 
condition  precedent  under  nearly  any  form 
of  provision  to  those  in  which  the  provisions 
are  much  circumscribed  and  limited  by  con- 
struing them  as  an  attempt  to  restrict  the 
general  right  of  a  party  to  resort  to  the 
courts.  The  following  decisions  are  illus- 
trative of  those  which  require  arbitration 
as  a  condition  precedent: 

A  stipulation  must  clearly  show  either  by 
express  language  or  necessary  implication 
that  it  is  a  condition  precedent,  before  it  can 
bar  an  assured  from  his  cause  of  action. 
Smith  V.  Preferred  Masonic  Mut.  Acci.  Asso. 
61  Fed.  520;  Liverpool,  L.  i  G.  Ins.  Co.  v. 
Creighton,  51  G«.  05;  Read  v.  State  Ins. 
Co.  103  Iowa,  307,  64  Am.  St.  Rep.  180,  72 
N.  W.  665;  Chadwick  v.  Phoenix  Acci.  4  Sick 
Ben.  Asso.  143  Mich.  481,  106  N.  W.  1122; 
CanAcld  v.  Watertown  F.  Ins.  Co.  55  Wis. 
419,  13  N.  \V.  252. 

And,  under  a  policy  providing  that  a  ref- 
erence under  an  arbitration  clause,  unless 
waived  by  the  parties,  "shall  be  a  condition 
precedent"  to  any  right  of  action  to  recover 
for  the  loss,  such  an  agreement  constitutes 
a  valid  prerequisite  to  the  right  of  the  in- 
sured to  bring  an  action  on  the  policy. 
Lamson  Consol.  Store  Service  Co.  v.  Pru- 
dential F.  Ins.  Co.  171  Mass.  433,  50  N.  E. 
943. 

The  requirement  of  an  insurance  policy 
providing  that  in  case  of  a  disagreement  as 
to  loss,  such  loss  shall  be  determined  by 
arbitrators  whose  finding  shall  be  conclu- 
sive; and  that  no  action  shall  be  maintain- 
able until  after  full  compliance  by  assured 
with  the  conditions  of  the  policy, — is  a  con- 
dition precedent  to  the  right  to  recover. 
Hamilton  v.  Firemans'  Ins.  Co.  4  Ohio  S.  & 
C.  P.  Dec.  407. 

And  an  arbitration  clause  in  a  policy  of 
insurance  which  provides  that  the  sum  is 
to  be  ascertained,  "in  case  of  difference  or 
16  L.R.A.(N.S.) 


dispute,  in  manner  provided  by  the  stipu- 
lations and  conditions  indorsed  thereon,"  re- 
quires such  arbitration  as  a  condition  prece- 
dent to  recovery  on  the  policy.  Braunstein 
V.  Acci<lental  Death  Ins.  Col  1  Best  &  S. 
782,  31  L.  .J.  Q.  B.  N.  8.  17,  8  Jur.  N.  S. 
300. 

If  the  policy  provides  for  the  payment 
of  loss  or  damage  "after  the  same  shall  be 
adjusted,"  and  then  provides  for  such  ad- 
justment by  arbitration,  adjustment  becomes 
a  condition  precedent  to  suit  on  the  policy. 
Elliott  v.  Royal  Exchange  Assur.  Corp.  36 
L.  J.  Exch.  X.  S.  129,  L.  R.  2  Exch.  237.  16 
L.  T.  N.  S.  399. 

And,  where  an  insurance  policy  expressly 
provides  that  no  action  shall  be  maintain- 
able until  after  full  compliance  with  the 
conditions  of  the  policy,  one  of  which  is  that, 
in  case  of  dispute,  the  amount  of  loss  shall 
be  fixed  by  arbitration,  arbitration  becomes 
a  condition  precedent  to  such  action.  Phoe- 
nix Ins.  Co.  V.  Carnahan,  63  Ohio  St.  258, 
58  N.  E.  805;  Grady  v.  Home  F.  &  M.  Ins. 
Co.  27  R.  I.  435,  4  L.R.A.(N.S.)  288,  63 
Atl.  173;  Palatine  Ins.  Co.  v.  Morton-Scott- 
Robertson  Co.  106  Tenn.  558,  61  S.  W.  787. 

When  a  contract  provides  that  the  par- 
tics  must  adjust  the  amount  of  the  loss,  and, 
if  they  cannot  agree,  then  arbitration  must 
ensue,  the  condition  for  arbitration  is  a 
condition  precedent  to  the  right  to  sue,  as 
the  contract  is  not  to  pay  the  sum  which 
may  be  established  by  evidence  aliunde,  but 
what  the  arbitrators  may  award.  McNees 
V.  Southern  Ins.  Co,  61  Mo.  App.  335,  Re- 
considered and  Affirmed  on  second  appeal  in 
69  Mo.  App.  232. 

And,  where  an  insurance  policy  provides 
that,  in  case  the  parties  differ  as  to  the 
amount  of  loss,  arbitration  thereof  shall  be 
had;  that  the  amount  of  loss  shall  not  be 
payable  until  sixty  days  after  proof  of  loss, 
including  an  award  by  appraisers  when  an 
appraisal  has  been  required;  and,  finally, 
that  no  suit  or  action  for  the  recovery  of 
any  claim  shall  be  sustainable  under  the 
policy  until  after  full  compliance  by  the  as- 
sured with  all  the  requirements  of  the  pol- 
icy — such  provisions  must  all  be  read  to- 
gether, and,  as  thus  read,  constitute  a  con- 
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392 ;  Chapman  v.  Rockford  Ins.  Co.  89  Wis. 
572.  28  L.R.A.  405,  02  X.  W.  423. 

Messrs.  Ijyrach,  Daj-,  &  Day,  for  defend- 
ant in  error  German  American  Insurance 
Company: 

Wiiere  a  policy  provides  that,  in  case  of 
disagreement  over  the  amount  of  loss,  the 
same  shall  be  determined  by  appraisal  before 
suit  can  be  brought,  such  provision  is  obli- 
gatory and  not  optional;  and  the  insured 
must  show  an  appraisal  was  had,  or  at  least 
demanded,  by  him. 

Phoenix  Ins.  Co.  v.  Carnahan,  63  Ohio  St. 
263,  58  N.  £.  805;  Mosness  v.  German- 
American  Ins.  Co.  50  Minn.  341,  52  N.  W. 
932;  Adams  v.  South  British  &.  Nat.  F.  &.  M. 
Ins.  Cos.  70  Cat.  198,  11  Pac.  627;  Old 
Saucelito  Land  &  Drv  Dock  Co.  y.  Commer- 


cial Union  Assur.  Co.  66  Cal.  263,  5  Pac. 
232 ;  Kahnweiler  v.  Phoenix  Ins.  Co.  57  Fed. 
562;  Chippewa  Lumber  Co.  v.  Phenix  Co. 
80  Mich.  116,  44  N.  W.  1066;  Murphy  v. 
Northern  British  4  Mercantile  Co.  61  Mo. 
App.  323;  Flaherty  v.  Germania  Ins.  Co. 
1  W.  N.  C.  352. 

Where  arbitration  is  agreed  upon  to  de- 
termine a  question  of  fact,  no  other  method 
can  be  resorted  to. 

Scott  V.  Avery,  8  Exch.  487;  Delaware  &, 
H.  Canal  Co.  v.  Pennsylvania  Coal  Co.  50 
N.  Y.  250;  Wolff  v.  Liverpool  4  L.  &  G.  Ins. 
Co.  50  N.  J.  L.  453,  14  Atl.  561;  Carroll  t. 
Girard  F.  Ins.  Co.  72  Cal.  297,  13  Pac.  863; 
Holmes  v.  Richet,  56  Cal.  307,  38  Am.  Rep. 
54;  Davenport  v.  Long  Island  Ins.  Co.  10 
Daly,  535;  Gauche  v.  London  &,  L.  Ina.  Co.  4 


dition  precedent  to  a  right  of  action  by  the 
assured.  Gasser  v.  Sun  Fire  Office,  42  Minn. 
315,  44  N.  W.  252;  Mosness  v.  German- 
American  Ins.  Co.  50  Minn.  341,  62  N.  W. 
932. 

A  provision  that  "loss  shall  not  become 
due  and  payable  until  sixty  days  after  an 
award  by  appraisers,  when  an  appraisal  is 
required,"  makes  an  appraisal  a  condition 
precedent  to  suit  on  the  policy.  Chapman 
v.  Rockford  Ins.  Co.  89  Wis.  572,  28  L.R.A. 
405,  62  N.  W.  422. 

So,  if  the  loss  is,  by  the  terms  of  the  pol- 
icy, not  payable  until  a  certain  length  of 
time  after  an  award  by  arbitrators,  as  pro- 
vided for  in  the  policy  in  case  of  disagree- 
ment as  to  the  amount  of  loss  or  damage, 
such  an  appraisment  and  award  is  a  pre- 
requisite to  the  maintenance  of  the  action. 
George  Dee  &  Sons  Co.  v.  Kev  City  F.  Ins. 
Co.  104  Iowa,  167,  73  N.  W.  594;  Caledo- 
nian Ins.  Co.  V.  Traub.  83  Md.  524.  35  Atl. 
13,  Sustained  on  subsequent  appeal  in  86 
Md.  86,  37  Atl.  782. 

Where  the  contract  of  insurance  provides 
that  suit  cannot  be  maintained  unless  the 
amount  of  loss  has  been  determined  by  ar- 
bitrators, and  then  for  only  such  sum  as 
the  arbitrators  have  awarded,  the  obtaining 
of  such  an  award  is  a  condition  precedent 
to  suit  on  the  policv.  Scott  v.  Averv,  5  H. 
L.  Cas.  811,  25  L.' .T.  Exch.  N.  S..TO8.  2 
.Tur.  N.  S.  815;  Tredwen  v.  Holman,  1 
Hurlst.  &  C.  72,  31  L.  .1.  Exch.  N.  S.  398,  8 
Jur.  N.  S.  1080;  Vinev  v.  Bignold,  57  L.  J. 
y.  B.  X.  S.  82.  L.  R.  20  Q.  B.  Div.  172.  58 
L.  T.  y.  S.  26;  Caledonian  Ins.  Co.  v.  Gil- 
mour  11893]  A.  C.  85.  1  Reports,  110;  Spur- 
rier v.  Ia  Cloche  [1902]  A.  C.  446;  Nolan 
v.  Ocean,  Acci.  &  Guarantee  Corp.  5  Ont. 
L.  Rep.  544;  Pharand  v.  Lancashire  Ins. 
Co.  Rap.  Jud.  Quebec  18  C.  S.  35;  Guerin 
v.  Manchester  Fire  Assur.  Co.  29  Can.  S.  C. 
139. 

If  an  insurance  policy  provides  for  ar- 
bitration in  case  the  insurers  are  dissatis- 
fied, and  also  makes  an  awani  under  such 
arbitration  final,  compliance  therewith  be- 
comes a  condition  precedent  upon  demand 
for  arbitration  by  the  insurers,  even  though 
there  are  no  negative  words  providing  that 
15  L.R.A.(X.S.) 


no  action  shall  be  brought  before  such  an 
award.  Johnson  t.  Hopper,  4  Jur.  N.  S. 
882. 

And  where  the  by-laws  of  a  mutual  fire 
insurance  company,  to  which  the  insurers 
are,  by  the  terms  of  the  contract,  bound, 
provide  that,  in  case  the  insured  is  dissatis- 
fied with  the  award  of  the  company's  com- 
mittee, he  "may  appeal"  to  the  county  judge 
for  a  disinterested  committee  of  reference, 
who  shall  make  a  tlnal  award,  such  an  ap- 
peal is.  a  necessary  prerequisite  to  suit  on 
the  policy,  where  the  insured  is  dissatisfied 
with  the  company's  award.  Warner  v.  Scho- 
harie ft  S.  Mut.  F.  Ins.  Asso.  39  N.  Y.  S.  R. 
649,  15  N.  Y.  Supp.  632. 

And  when  the  terms  of  an  insurance  con- 
tract provide  that  a  claim  shall  not  be- 
come due  unless  a  sum  shall  be  awarded  by 
arbitrators  as  provided  for  in  such  con- 
tract, such  an  award  is  a  condition  prece- 
dent to  a  recovery  on  the  policy.  Ra^ond 
V.  Farmers'  Mut.  Ins.  Co.  114  Mich.  386,  72 
N.  W.  264. 

And  a  covenant  that  no  suit  or  action  on  a 
fire-insurance  policy  for  the  recovery  of  any 
claim  shall  be  sustainable  until  after  an 
award  has  been  obtained  in  the  manner  pro- 
vided by  an  arbitration  clause  is  a  valid 
stipulation  constituting  a  condition  prece- 
dent to  a  recovery.  Southern  Mut.  Ins.  Co. 
v.  Turnley,  100  Ga.  298.  27  S.  E.  975. 

And,  where  the  arbitration  clause  provides 
that  suit  shall  not  be  sustainable  until  after 
an  award  shall  have  been  obtained  fixing 
the  amount  of  such  claim,  such  arbitration 
is  a  condition  precedent  to  suit  on  the  pol- 
icv. Gauche  v.  l.ondon  &  L.  Ins.  Co.  4 
VVoods.  102,  10  Fed.  347;  Barber  v.  Fire 
&  Marine  Ins.  Co.  16  W.  Va.  668,  37  Am. 
Rep.  800. 

A  provision  expressly  making  an  award 
a  condition  precedent  to  recovery  upon  a 
policy  is  binding  as  such,  notwithstanding 
an  award  is.  by  the  terms  of  the  policj-.  but 
prima  facie  evidence  of  the  amount  of  loss 
so  determined.  Kersey  v.  Phoenix  Ins.  Co. 
135  Mich.  10.  97  N.  W.  57. 

Where  a  policy  provides  for  a  submission 
to  arbitrators  of  any  difference  toiichine  anv 
loss  or  damage,  whose  award  shall  determine 
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Woods,  102,  10  Fed.  347 ;  Reed  v.  Washing- 
ton F.  &  M.  Ins.  Co.  138  Mass.  572 ;  Uhrig 
V.  Williamsburgh  City  F.  Ins.  Co.  101  N.  Y. 
362,  4  N.  E.  745;  Liverpool,  L.  &  G.  Ins. 
Co.  T.  Creighton,  51  Ga.  05;  United  States 
V.  Robeson,  0  Pet.  319,  9  L.  ed.  142;  Love- 
joy  V.  Hartford  i.  Ins.  Co.  11  Fed.  63; 
Hudson  y.  McCartney,  33  Wis.  331;  2 
Wood,  Fire  Ins.  i  493. 

Messrs.  Van  Pelt,  Dale,  A  Fernedtng 
and  James  O.  Troup  for  plaintiff  in  error 
German  Insurance  Company. 

Messrs.  Baldwin  &  Harrington  for  de- 
fendant in  error  Kistner. 

Messrs.  Charles  \f.  Stage  and  Calhoun 
A  Guenther  for  plaintiff  in  error  Royal 
Insurance  Company. 


Messrs.  Carpenter,  Young,  &  Stocker 

for  defendant  in  error  Silberman. 

Davis,  J.,  delivered  the  opinion  of  the 
court: 

These  cases  have  been  the  subject  of  un- 
usual and  protracted  consideration,  not  only 
on  account  of  the  intrinsic  importance  of 
the  questions  involved,  but  also  because  there 
is  a  divergence  of  views  in  the  lower  courts, 
and  a  varianpe  between  two  reported  deci- 
sions of  this  court.  As  an  introduction  to 
what  we  have  to  say  now,  it  is  also  proper, 
if  not  really  necessary,  to  direct  attention 
to  the  fact  that  all  of  the  policies  now  un- 
der review,  the  policy  in  Grand  Rapids  F. 
Ins.  Co.  V.  Finn,  60  Ohio  St.  513,  50  L.R.A. 
555,  71  Am.  St.  Rep.  736,  54  N.  E.  545,  and 


the  amount  of  such  loss,  but  shall  not  de- 
cide the  question  of  the  liability  of  the  in- 
surer; and  that  no  action  can  be  main- 
tained until  an  award  touching  such  claim 
has  been  made, — the  submission  is  a  condi- 
tion precedent  to  the  right  of  the  assured 
to  recover,  and  that  action  should  be  for 
the  amount  as  fixed  by  the  award.  Carroll 
V.  Girard  F.  Ins.  Co.  72  Cal.  297,  13  Pac. 
863. 

When  a  policy  of  insurance  stipulates 
that,  in  case  of  disagreement  as  to  the 
amount  of  loss,  an  appraisement  shall  be 
made  a  part  of  the  proofs  of  loss ;  and  that 
the  loss  shall  not  be  payable  until  after 
such  proofs  are  furnished,  the  appraisal  and 
proofs  of  loss  are  conditions  precedent  to 
tijc  right  to  recover  on  the  policy.  Scottish 
Union  &  Nat.  Ins.  Co.  v.  Clancy,  71  Tex. 
3,  8  S.  W.  630. 

No  right  of  action  exists  prior  to  arbitra- 
tion or  its  waiver,  on  an  insurance  policy 
providing  for  a  submission  to  arbitration, 
in  case  of  disagreement  as  to  the  amount  of 
loss,  "at  the  written  request  of  either  par- 
ty;" and  that  no  suit  or  action  shall  be 
maintained  until  after  such  an  award. 
Hutchinson  v.  Liverpool  &  L.  &  G.  Ins.  Co. 
153  Mass.  143,  10  L.R.A.  658,  26  N.  E.  439. 

And  in  Yeomans  v.  Girard  F.  &  M.  Ins. 
Co.  Fed.  Cas.  No.  18,136,  the  policy  provided 
that,  in  case  of  any  difference  as  to  loss  or 
damage,  "the  matter  may,  at  the  written 
re<iuest  of  either  party,  be  submitted  to  im- 
partial nrbitratorA,"  whose  award  is  made 
binding;  and  it  was  further  conditioned  that 
no  suit  or  action  should  be  sustainable  un- 
til an  award  had  been  obtained  in  the  man- 
ner provided.  The  court  held  that  such  pro- 
vision required  arbitration,  or  excuse  for 
nonperformance,  as  a  condition  precedent 
to  recovery  on  the  policy;  and,  neither  party 
having  requested  arbitration  previous  to  the 
suit,  that  the  action  was  premature.  In 
this,  as  well  as  in  the  preceding,  case,  the 
courts  seem  to  have  overlooked  the  dis- 
tinction generally  made  in  this  class  of 
cases, — that,  where  the  policy  provides  for 
arbitration  "at  the  written  request  of  either 
party,"  a  seasonable  request  to  arbitrate  is 
necessary  or  the  provision  is  deemed  waived, 
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— and  stand  practically  alone  in  holding 
such  provision  to  require  ailiitration  if  lack 
of  the  same  is  raised  as  a  defense  on  trial. 

In  Mclnnes  v.  Western  Assur.  Co.  30  U. 
C.  Q.  B.  680,  5  Practice  Rep.  242,  by  a  con- 
dition of  the  policy  of  insurance  sued  upon, 
in  case  difference  should  arise  touching  any 
loss  or  damage,  the  insurer  reserved  to  it- 
self the  power  of  having  the  loss  or  damage 
submitted  to  arbitrators;  and  the  court  held 
that  this  was  a  valid  agreement  for  sub- 
mission, and  that  the  court,  under  common- 
law  procedure  act,  S  167,  had  power  to  stay 
the  action  on  insurer's  application  pending 
compliance  with  such  condition  of  the  pol- 
icy. 

Those  cases  which  hold  the  agreement  to 
arbitrate  not  a  condition  precedent  will  be 
found  collated  in  the  following  subdivisions. 

c.  Collateral  and  independent  condition. 

1.  In  general. 

An  arbitration  provision  which  does  not 
definitely  fix  the  number  of  arbitrators,  nor 
provide  a  mode  of  selection,  is  of  no  force 
because  indefinite,  and  therefore  does  not 
constitute  a  condition  precedent.  Case  v. 
Manufacturers'  F.  &  M.  Ins.  Co.  82  Cal.  263, 
22  Pac.  1083,  Modifying  21  Pac.  843 ;  Greiss 
y.  Stato  Invest.  &  Ins.  Co.  98  Cal.  241,  33 
Pac.  195;  .£tna  Ins.  Co.  y.  McLead,  57  Kan. 
96,  67  Am.  St.  Rep.  320,  45  Pac.  73;  Mark 
y.  National  F.  Ins.  Co.  24  Hun,  565,  Af- 
firmed in  91  K.  Y.  063. 

A  stipulation  for  arbitration  which  does 
not  provide  for  submitting  the  matters  in 
dispute  to  a  particular  person,  or  to  a  par- 
ticular tribunal,  but  to  one  or  more  per- 
sons mutually  chosen,  is  revocable  by  either 
party,  and  will  not  oust  the  jurisdiction  of 
the  court  having  cognizance  of  the  subject- 
matter  of  the  controversy.  Home  F.  Ins. 
Co.  y.  Kennedy,  47  Neb.  138,  63  Am.  St. 
Rep.  621,  66  N.  W.  278. 

And  provisions  that  differences  regarding 
the  amount  of  loss  should  be  determined  by 
impartial  arbitrators,  and  that  no  suit  conld 
be  maintained  until  after  an  award,  were 
held,  in  Leach  v.  Republic  F.  Ins.  Co.  58  N.  H. 
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all  of  the  policies  in  Phoenix  Ins.  Co.  v. 
Carnahan,  63  Ohio  St.  268,  58  N.  E.  805, 
except  that  of  the  Phoenix  Insurance  Com- 
pany of  Brooklyn,  are  substantially  the 
same,  in  most  cases  identical,  so  far  as  they 
relate  to  the  questions  now  before  the  court, 
and  that  the  only  material  difference  in  the 
excepted  policy  is,  in  the  absence  therefrom 
of  the  clause  "including  an  award  by  the 
appraisers  when  appraisal  has  been  re- 
quired," a  difference  which,  in  the  view 
which  we  take  of  the  meaning  and  effect  of 
that  clause,  is  of  no  consequence. 

•  In  several  reported  cases,  not  "in  numer- 
ous cases  and  supported  by  the  great  weight 
of  authority,"  it  has  been  assumed,  rather 
than  demonstrated  by  a  proper  course  of 
reasoning,  that  the  effect  of  the  clause  quot- 


ed above  is  that  the  conditions  relating  to 
arbitration  and  appraisal  do  not  become  ob- 
ligatory on  the  insured  until  appraisal  has 
been  required,  in  the  sense  of  having  been 
requested  or  demanded  by  the  insurer,  not- 
withstanding a  stipulation  in  the  policy,  as 
in  those  now  before  the  court,  that  "no  suit 
or  action  on  this  policy,  for  the  recovery  of 
any  claim,  shall  be  sustainable  in  any  court 
of  law  or  equity  until  after  full  compliance 
by  the  insured  with  all  the  foregoing  re- 
quirements." The  contrary  view  is  sup- 
ported by  several  courts  of  high  standing  in 
carefully  considered  .and  well-reasoned  opin- 
ions, which  will  be  cited  further  on.  It  also 
logically  results  from  the  ruling  in  Phoenix 
Ins.  Co.  v.  Carnahan,  supra,  upon  like  poli- 
cies, although  in  those  cases  there  had  been 


245,  not  to  require  arbitration  as  a  condition 
precedent,  as  no  definite  and  certain  mode 
of  arbitration  was  fixed;  wherefore  the 
agreement  was  an  attempt  to  oust  the  courts 
of  jurisdiction,  and  therefore  void. 

Arbitration  is  not  made  a  condition  prece- 
dent to  an  action  on  a  policy  of  insurance 
by  the  mere  provision  thereof  that  a  differ- 
ence of  opinion  between  the  parties  as  to  the 
amount  of  loss  or  damage  shall  be  submitted 
for  determination  to  mutually  appointed  ar- 
bitrators, whose  award  shall  be  binding  as 
to  such  determined  amount.  Read  v.  State 
Ins.  Co.  10.3  Iowa,  307,  64  Am.  St.  Rep.  180. 
78  N.  W.  665. 

2.  Speetflc  ra«e«. 

(a)  Loatt  total. 

An  Insurer  is  precluded  from  demanding 
arbitration,  even  though  the  policy  makes 
it  a  condition  precedent  to  recovery,  where 
the  total  insurance  of  the  building  wholly 
destroyed  by  fire  is  less  than  its  insurable 
value  as  designated  by  the  insurer  in  its 
policy  as  required  by  Minn.  Laws  1895,  chap. 
175,  i  22,  since,  when  the  loss  is  total  and 
within  such  fixed  insurable  value,  no  dis- 
agreement can  arise  as  to  the  amount  of 
loss.  Ohage  v.  Union  Ins.  Co.  82  Minn.  426. 
85  N.  W.  212.  And  the  following  cases 
are  to  the  same  effect:  O'Keefe  v.  Liver- 
pool, U  &  G.  Ins.  Vo.  140  Mo.  558,  .19  L.R. 
A.  819,  41  S.  W.  922;  Baker  v.  Phrenix  As- 
Hur.  Co.  57  Mo.  App.  559;  Jacobs  v.  North 
British  &  Mercantile  Ins.  Co.  61  Mo.  App. 
672;  Marshal  v.  American  Guarantee  Mut. 
F.  Ins.  Co.  80  Mo.  App.  18  (Mo.  Rev.  Stat. 
1889,  I  6897);  Stevens  v.  Norwich  Union 
F.  Ins.  Co.  120  Mo.  App.  88.  »fl  S.  W.  684 
(Mo.  Rev.  Stat.  1899.  SS  7969,  7970);  Ger- 
man Ins.  Co.  V.  Eddv.  36  Neb.  461.  19  L.R. 
A.  707,  54  N.  W.  856  (Neb.  Comp.  Stet. 
1889,  chap.  43,  $  43)  ;  Home  F.  Ins.  Co.  v. 
Bean,  42  Neb.  537.  47  Am.  St.  Rep.  711,  60 
N.  W.  907 ;  Insurance  Co.  of  N.  A.  v.  Bach- 
ler,  44  Neb.  549,  62  N.  W.  911:  JFAna.  Ins. 
Co.  V.  Simmons,  49  Neb.  811,  69  N.  W.  125 
(Neb.  Comp.  Stat.  1893,  chap.  43.  H  43, 
44) ;  Phcenix  Ins.  Co.  v.  Port  Clinton  Fish 
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Co.  14  Ohio  C.  C.  180;  Queen  Ins.  Co.  v. 
Leslie.  47  Ohio  St.  409,  9  L.R.A.  45,  24  N. 
E.  1072;  Cincinnati  Coffin  Co.  v.  Home  Ins. 
Co.  8  Ohio  Dec.  Reprint,  422  (if  there  is 
but  one  policy,  but  the  clause  is  not  abro- 
gated where  there  is  more  than  one  policy; 
Ohio  Rev.  Stat.  1880,  |  3643)  ;  MtnA  Ins. 
Co.  V.  Shacklett  (Tex.  Civ.  App.)  57  S.  W. 
583    (Say lea's  Civ.  Stat.  art.  3089). 

But  in  the  following  cases  it  was  held 
that  a  .provision  for  the  ascertainment  of 
sound  value,  and  damage  in  case  of  dis- 
agreement as  to  the  same,  includes  an  ap- 
praisement where  there  has  been  a  total  loss : 
Stout  V.  Phoenix  Assur.  Co.  65  N.  J.  Eq. 
566.  56  Atl.  691;  Tredwen  v.  Holman.  1 
Hurlst.  A  C.  172.  31  L.  J.  Exch.  N.  S.  398, 
8  .lur.  N.  S.  1080. 

However,  in  Doxev  t.  Royal  Ins.  Co. 
(Tenn.  Ch.  App.)  36  "S.  \V.  9.50.  it  was  held 
that  an  award  under  a  provision  for  arbi- 
tration as  to  the  amount  of  loss  or  damage 
to  the  personal  property  did  not  constitute 
a  condition  precedent  where  the  loss  was 
total  and  the  evidence  tended  to  show  that 
it  was  greater  than  the  amount  of  the  pol- 
icy. 

And  a  provision  in  a  policy  of  insurance 
requiring  appraisers  to  estimate  and  ap- 
praise the  loss,  stating  separately  "sound 
value  and  damage,"  is  not  applicable  to  in- 
sured property  which  has  passed  out  of  ex- 
istence because  of  its  total  destruction. 
Lang  V.  Eagle  Fire  Co.  12  App.  Div.  39, 
42  N.  Y.  Supp.  539. 

And  a  provision  that  arbitration  and  ap- 
praisement shall  be  had  when  the  property 
is  damaged,  does  not  apply  to  projierty  to- 
tally destroyed.  Liverpool,  L.  A  O.  Ins. 
Co.  V.  Colgin  (Tex.  Civ.  App.)  34  S.  W. 
291. 

But,  where  there  is  a  disagreement  as  to 
whether  the  loss  is  total  or  not,  and  the 
policj'  provides  for  ascertainment  of  the  loss 
or  damage,  an  arbitration  provision  is  ef- 
fective, and  the  appraisers  may  find  that 
the  loss  is  in  toto.  Williamson  v.  Liverpool 
&  L.  ft  O.  Ins.  Co.  58  C.  C.  A.  241,  122  Fed. 
59. 
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»  demand  for  appraisal,  by  the  insurers, 
that  the  condition  as  to  arbitration  or  ap- 
praisements is  a  condition  precedent,  and, 
to  entitle  the  insured  to  maintain  an  action 
to  recover  under  the  policy,  he  must  show 
that  he  has  either  performed  the  condition, 
or  has  a  legal  excuse  for  nonperformance 
thereof.  To  state  it  in  another  form.  In 
case  of  a  disagreement  between  the  insurer 
and  the  Insured  as  to  the  amount  of  the 
loss,  the  contract  gives  to  the  insured  no 
right  of  action  upon  the  policy,  but  only 
the  right  to  enforce  an  award,  unless  the 
insurer  has  waived  the  condition  by  refusal 
to  proceed  under  it,  when  requested,  or  oth- 
er^vise.  Carroll  v.  Girard  F.  Ins.  Co.  72  Cal. 
297,  13  Pac.  863. 

The  Supreme  Court  of  the  United  States, 


in  Hamilton  t.  Home  Ins.  Co.  137  U.  S. 
370,  34  h.  ed.  708,  11  Sup.  Ct.  Rep.  133,  held 
that,  "if  a  contract  of  insurance  providen 
that  no  action  upon  it  shall  be  maintainet! 
until  after  an  award  by  arbitrators  is  made 
as  to  the  amount  due  upon  it,  the  award  is 
a  Condition  precedent  to  a  right  of  action 
on  the  contract."  See  also  Hamilton  v. 
Liverpool,  L.  &  G.  Ins.  Co.  130  U.  S.  242. 
.34  L.  ed.  419,  10  Sup.  Ct.  Rep.  943;  Old 
Saucelito  Land  &  Dry  Dock  Co.  v.  Commer- 
cial Union  Assur.  Co.  60  Cal.  253,  6  Pac. 
232;  Scottish  Union  4  Nat.  Ins.  Co.  v. 
Clancy,  71  Tex.  5,  8  S.  \V.  630.  The  last 
paragraph  of  these  policies,  respectively, 
contains  this  clause:  "This  policy  is  made 
and  accepted  subject  to  the  foregoing  stipu- 
lations and  conditions."    A  little  above  tliat 


(b)     "Reqtieiit  of  party." 

A  provision  of  a  policy  of  insurance 
against  loss  by  fire,  that,  in  case  of  dis- 
agreement as  to  the  amount  of  loss  or  dam- 
age, the  amount  shall,  "at  the  written  re- 
quest of  either  party,"  be  arbitrated  by 
mutually  appointed  competent  and  disin- 
terested persons,  does  not  require  an  ap- 
praisal as  a  condition  precedent  to  a  recov- 
ery on  the  policy,  unless  a  written  request 
has  been  made  by  one  of  the  parties;  but 
such  a  request  is  a  condition  precedent  to 
such  an  award.  Hamilton  v.  Liverpool,  L. 
ft  G.  Ins.  Co.  136  U.  S.  242,  34  L.  ed.  410, 
10  Sup.  Ct.  Rep.  945;  Harrison  v.  German- 
American  F.  Ins.  Co.  67  Fed.  577 ;  Wallace 
V.  German-American  Ins.  Co.  1  McCrarj', 
335,  2  Fed.  658,  Sustained  on  motion  for 
new  trial  in  41  Fed.  742 ;  Bowes  ▼.  National 
Ins.  Co.  20  N.  B.  437;  Bishop  v.  Norwich 
Union  F.  Ins.  Soc.  25  N.  S.  492;  Ulrich  v. 
National  Ins.  Co.  4  Ont.  App.  Rep.  84; 
German-American  Ins.  Co.  v.  Steiger,  109 
III.  254;  Davis  v.  Anchor  Mut.  F.  Ins.  Co. 
96  Iowa,  70,  64  N.  W.  687;  Garretson  v. 
Merchants  &,  B.  F.  Ins.  Co.  114  Iowa,  17, 
86  N.  W.  32;  Capitol  Ins.  Co.  v.  Wallace, 
48  Kan.  400,  29  Pac.  759,  Affirmed  on  re- 
hearing in  50  Kan.  453,  31  Pac.  1070; 
Probst  V.  American  Cent.  Ins.  Co.  64  Mo. 
App.  408;  German-American  Ins.  Co.  v. 
Etherion,  25  Neb.  505,  41  N.  W.  406;  Gibbs 
v.  Continental  Ins.  Co.  13  Hun,  611 ;  Wright 
v.  Susquehanna  Mut.  F.  Ins.  Co.  110  Pa. 
29,  20  Atl.  716;  Phoenix  Ins.  Co.  v.  Badger, 
53  Wis.  283,  10  N.  W.  504.  See  Hutchin- 
son V.  Liverpool  4  L.  &  G.  Ins.  Co.  and 
Yeomans  v.  Girard  F.  &  M.  Ins.  Co.  supra, 
for  contra  holdings. 

A  condition  in  a  policy  providing  for  an  ar- 
bitration cannot  operate  to  deprive  the  in- 
sured of  his  right  of  action  unless  clearly 
made  a  condition  precedent  to  the  existence 
of  4uch  right;  and  the  provision  that,  in  case 
of  a  difference  as  to  the  amount  of  loss,  the 
matter  shall,  "at  the  written  request  of 
either  party,"  be  submitted  to  impartial 
arbitrators,  does  not  constitute  such  a  con- 
dition precedent, — especially  when  the  pol- 
icy does  not  provide  that  the  loss  shall  not 
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be  payable  until  such  an  arbitration  and 
award  have  been  had.  Birmingham  F.  Ins. 
Co.  V.  Pulver,  126  III.  329,  9  Am.  St.  Rep. 
598,  18  N.  R.  804. 

A  submission  to  arbitration  under  a  con- 
dition providing,  in  case  differences  shall 
arise  as  to  the  amount  of  loss  or  damage, 
the  subject  shall,  "at  the  request  of  either 
party,"  be  referred  to  arbitrators  whose 
award  in  writing  shall  be  binding  as  to  the 
amount  of  such  loss  or  damage,  is  not  a  con- 
dition precedent  to  the  maintenance  of  an 
action  on  the  policy  where  it  is  not  express- 
ly provided  that  it  shall  be  such;  the  agree- 
ment to  arbitrate  "at  the  request  of  either 
party"  being  but  a  mode  of  providing  what 
shall  be  deemed  conclusive  evidence  of  one  of 
the  facts.  Gere  v.  Council  Bluffs  Ins.  Co.  67 
Iowa,  272,  23  N.  W.  137,  25  N.  W.  159. 

A  provision  in  a  fire-insurance  policy  for 
arbitration  upon  the  written  request  of  ei- 
ther party  in  case  of  difference  as  to  the 
amount  of  loss  or  damage  does  not  require 
arbitration  as  a  condition  precedent  unless 
demanded;  and,  if  no  demand  for  arbitration 
is  made  within  a  reasonable  time,  the  right 
is  waived.  Case  v.  Manufacturers'  F.  &  M. 
Ins.  Co.  82  Cal.  263,  22  Pac.  1083,  Modify- 
ing 21  Pac.  843. 

(e)  lUlacellatteowi  caae«. 

An  agreement  to  arbitrate  does  not  con- 
stitute a  bar  to  an  action  on  an  insurance 
policy,  unless  an  award  is  made  a  condition 
precedent  to  a  right  of  action.  Summerfield 
V.  North  British  &  Mercantile  Ins.  Co.  62 
Fed.  249:  Mutual  F.  Ins.  Co.  v.  Alvord,  9 
C.  C.  A.  623,  21  U.  S.  App.  228,  61  Fed.  752; 
Farmers'  Mut.  F.  &  Lightning  Ins.  Co.  v. 
Lecroy,  91  III.  App.  41 ;  Lesure  Lumber  Co. 
v.  Mutual  F.  Ins.  Co.  101  Iowa.  514,  70  N. 
W.  761. 

And  where  there  is  no  condition  in  a 
policy  of  insurance  that  no  action  shall  be 
maintained  upon  it  until  an  award  made 
by  arbitrators  of  the  amount  due  thereon, 
an  agreement  therein  to  submit  the  amount 
to  arbitration  is  collateral  and  independent; 
and  a  breach  of  such  agreement,  while  it 
will  support  a  separate  action,  cannot  be 
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occurs  the  following:  "^"()  suit  or  action  on 
tliis  policy  for  tlie  recoverj'  of  any  claim 
>liall  be  sustainable  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the 
insured  with  all  the  foregoing  require- 
ments." It  should  be  noted  that  the  "re- 
quirements" here  mentioned  are  require- 
ments by  the  terms  of  the  contract,  not  re- 
quests by  the  insurer,  for  they  are  require- 
iiienta  already  made  and  "foregoing."  At 
!lie  very  beginning  of  the  statement  of  the 
conditions  of  the  policy  is  the  following: 
"This  company  shall  not  be  liable  beyond 
the  actual  cash  value  of  the  property  at  the 
time  any  loss  or  damage  occurs,  and  the 
loss  or  damage  shall  be  ascertained  or  esti- 
mated according  to  such  cash  value;  .  .  . 
•iaid  ascertainment    or    estimate    shall    be 


made  by  the  insured  and  this  company,  or, 
if  they  differ,  then  by  appraisers,  as  here- 
inafter provided ;  and,  the  amount  of  loss  or 
damage  having  been  thus  determined,  the 
sum  for  which  this  company  is  liable  pursu- 
ant to  this  policy  shall  be  payable  sixty 
days  after  due  notice,  ascertainment,  esti- 
mate, and  satisfactory  proof  of  loss  have 
been  received  by  this  company  in  accordance 
with  the  terms  of  this  policy." 

Now.  could  a  condition  precedent  be  more 
express  than  this?  In  case  of  difference  or 
disagreement  the  "ascertainment"  of  the 
amount  for  which  the  insurer  shall  be  lia- 
ble "shall  be  made"  by  appraisers,  and,  the 
amount  "having  been  thus  determined,"  the 
same,  not  some  other  sum,  shall  be  payable 
"sixty  days  after  due  notice,  ascertainment. 


pleaded  in  bar  to  an  action  on  the  policy. 
Hamilton  v.  Home  Ins.  Co.  1,37  V.  S.  370,  34 
i,.  ed.  708,  11  Sup.  Ct.  Rep.  133. 

If  the  clause  in  a  policy  of  insurance  re- 
sjiecting  arbitration  does  not  provide  that 
no  suit  shall  be  maintainable  until  such  ar- 
bitration is  had,  the  agreement  is  merely 
collateral,  and  does  not  constitute  a  bar  to 
an  action  on  the  policv.  Roper  v.  Lendon, 
I  El.  &  ¥J.  825.  28  L.  J.  Q.  B.  X.  S.  2«0.  5 
Jur.  N.  S.  4i)l ;  Mark  v.  National  F.  Ins.  Co. 
'24  Hun,  666,  Affirmed  without  opinion  in  01 
X.  Y.  663. 

It  was  held  in  Crossley  v.  Connecticut  F. 
Ins.  Co.  27  Fed.  30,  where  the  arbitration 
clause  provided  that,  in  case  of  difference 
as  to  the  amount  of  loss,  the  same  shall  be 
referred  to  arbitrators,  whose  decision  "shall 
be  final  and  binding  on  the  parties,"  that 
such  clause  did  not  require  arbitration  as  a 
condition  precedent,  as  the  agreement  con- 
stituted a  collateral  wmtract  only. 

If  the  parties  do  not  agree  to  be  bound 
by  reference,  a  supposed  arbitration  is  no 
bar  to  a  suit  on  the  policy.  Patterson  v. 
Triumph  Ins.  Co.  64  Me.  500. 

Under  a  provision  that,  if  any  difference 
of  opinion  shall  arise,  the  loss  shall  be  re- 
ferred to  arbitrators  to  be  chosen,  whose  de- 
cision shall  be  final,  such  agreement  to  re- 
fer the  loss  to  arbitration  is  not  a  condi- 
tion precedent  to  the  right  of  the  assured  to 
bring  an  action  on  the  policy,  the  insurer's 
promise  to  pay  the  loss  not  being  condi- 
tioned on  such  arbitration.  Reed  v.  Wash- 
ington F.  &,  M.  Ins.  Co.  138  Mass.  672; 
Clement  v.  British  American  Assur.  Co.  141 
:Mass.  298,  6  N.  E.  847. 

And  a  reference  to  arbitrators  under  an 
insurance  policy,  where  the  agreement  of 
submission  merely  refers  to  such  arbitrators 
the  appraisal  and  estimate  of  the  damage, 
and  expressly  provides  that  the  award  shall 
have  no  reference  to  any  other  questions  or 
matters  of  difference,  and  shall  be  "of  bind- 
ing effect  only  so  far  as  regards  the  actual 
cash  value  or  damage  to  such  property," 
is  not  a  condition  precedent  to  suit  upon 
the  policy;  and  the  only  action  of  the  in- 
sured in  such  case  must  be  upon  the  ixjlicy, 
»ince  such  an  award  would  Tje  evidence  only 
15  L.R.A.(N.S.) 


;  as  regards  the  actual  cash  value  or  damage 
'  to  the  property  destroyed.  Soars  v.  Home 
I  Ins.  Co.  140  Mass.  843,  5  N.  E.  149. 

And  a  clause  of  an  accident-insurance  pol- 
icy providing  tluit  "no  suit  or  proceeding  at 
law  or  in  equity  shall  be  brought  to  recover 
I  any  sum  herein,  unless  the  same  has  been 
I  first  referred  to  the  arbitration  of  just  and 
'  competent  men."  does  not  require  arbitra- 
tion  as   a   condition    precedent   to   recovery 
on  the  policy,  as  the  promise  is  not  to  pay 
the  award,  but  the  sum  named,  the  proviso 
I  being  but  a  mode  of  enforcing  that  prom- 
ise.    Badenfeld  v.  Massachusetts  Mut.  Acci. 
Asso.  154  Mass.  77,  13  L.R.A.  263,  27  N.  E. 
i  769. 

I      And  when  a  policy  provides  that,  in  case 
I  the  assured  is  not  satisfied  with  the  insur- 
I  er's  award,  "the  question  shall  be  submit- 
ted to  referees,  or  the  stiffering  party  may 
'  bring  an  action  again.st  the  company,"  the 
provision    for   arbitration   is   not  absolute, 
and  the  assured  has  his  option  to  bring  suit. 
Winn  V.  Farmers'  Mut.  F.  Ins.  Co.  83  Mo. 
App,  123. 

The  clause  in  the  New  Hampshire  stand- 
ard form  of  fire-insurance  policy  providing 
for  a  reference  in  case  of  disagreement  as 
to  the  amount  of  loss  does  not  require  ar- 
bitration as  a  condition  precedent  to  suit  on 
the  policy,  as  Pub.  Stat.  chap.  170,  i  10, 
provides  that,  if  the  insured  is  dissatisfied 
with  the  adjustment  made  by  the  insurer, 
he  may  bring  an  action,  thus  precluding 
any  necessary  condition  precedent.  Frank- 
lin V.  Hampshire  F.  Ins.  Co.  70  N.  H.  251, 
47  Atl.  91. 

Where  one  company  reinsures  another 
company  "on  their  interest  as  insurer  un- 
der their  policy,"  and  such  company  is 
found  liable  on  the  policy,  the  reinsurer 
cannot  question  its  liability,  or  take  ad- 
vantage of  an  arbitration  clause  in  its  pol- 
icy of  reinsurance.  Jackson  v.  St.  Paul  F. 
&'M.  Ins.  Co.  99  N.  Y.  124.  1  N.  E.  639. 

The  requirements  of  an  insurance  policy 
that  "any  difference  or  disoute  that  should 
arise  between  the  iivsured  and  the  company 
touching  the  amount  <if  any  loss  or  damage" 
should  be  submitted  to  arbitrators  to  bo 
eventually  chosen,  their  award  being  made 
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and  satisfactory  proofs  of  loss  have  be«n  re- 
ceived by  the  insurer  in  accordance  with 
the  terms  of  the  policy,"  not  in  accordance 
with  demand  or  request  of  the  insurer.  Be- 
yond all  reasonable  dispute,  this  is  an  agree- 
ment to  pay  only  after  an  award. 

But  this  is  not  all  of  the  contract  on  this 
subject.  It  is  again  provided:  "In  the 
event  of  disagreement  as  to  the  amount  of 
loss,  the  same  shall,  as  above  provided,  be 
ascertained  by  two  competent  and  disinter- 
ested appraisers,"  etc.,  .  .  .  "and  the 
loss  shall  not  become  payable  until  sixty 
days  after  the  notice,  ascertainment,  esti- 
mate, and  satisfactorj-  proof  of  the  loss 
herein  required  have  been  received  by  the 
company."  At  this  point  these  stipulations 
seem  to  be  complete,  and,  except  for  a  slight 


but  very  important  ambiguity,  perfectly 
clear.  Possibly  the  word  "ascertainment" 
might  have  been  referred  to,  and  claimed  to 
be  confined  to,  the  ascertainment  of  the  loss 
and  damage,  by  the  insurer  and  the  insured, 
when  there  is  no  dispute,  as  provided  in  the 
first  condition  which  we  have  quoted;  and 
therefore  for  greater  certainty  this  clause 
is  added,  "including  an  award  by  appraisers 
when  appraisal  has  been  required."  It  is 
true  that  the  word  "requir^"  may  mean 
"requested"  or  "demanded;"  but  it  may  also 
mean  "made  necessary"  or  "made  an  essen- 
tial condition,"  and  the  word  "require- 
ments," as  used  in  these  policies,  may  mean 
"essential  conditions"  or  "things  made  nec- 
essary" (see  Century  Dictionary),  and  that 
meaning  should  be  adopted  which  would  seem 


final  and  conclusive;  and,  further,  that  no 
action  should  be  maintained  on  the  policy 
unless  the  loss,  in  case  of  such  dispute, 
should  have  been  thus  first  ascertained, — 
constituted  but  an  ordinary  agreement  rev- 
ocable by  either  party;  and  the  insurers, 
in  order  to  take  advan^ge  of  such  condition, 
would  have  to  show  that  they  admitted  the 
validity  of  the  policy  and  their  liability  un- 
der it,  and  that  the  only  question  was  as  to 
the  extent  of  the  loss.  Mentz  v.  Armenia  F. 
Ins.  Co.  79  Pa.  478,  21  Am.  Rep.  80;  Com- 
mercial Union  Assur.  Co.  v.  Hocking,  115 
Pa.  407,  2  Am.  St.  Rep.  562,  8  Atl.  689; 
Vost  V.  McKee,  179  Pa.  381,  57  Am.  St. 
Rep.  604,  38  Atl.  317;  Penn  Plate  Glass 
Co.  V.  Spring  Garden  Ins.  Co.  189  Pa.  255, 
69  Am.  St.  Rep.  810,  42  Atl.  138;  Needy  v. 
German  American  Ins.  Co.  197  Pa.  460,  25 
Atl.  739;  Seibel  v.  Firemen's  Ins.  Co.  24 
Pa.  Super.  Ct.  154;  Sands  v.  Dwelling-House 
Ins.  Co.  26  Pittsb.  L.  J.  N.  S.  318;  Schollen- 
berger  v.  Phoenix  Ins.  Co.  6  W.  N.  C.  366, 
Fed.  Cas.  No.  12,476. 

In  National  Home  Bldg.  &,  L.  Asso.  v. 
Dwelling  House  Ins.  Co.  106  Mich.  236,  64 
N.  W.  21,  where  the  policy  provided  that  the 
loss  should  not  become  payable  iwitil  sixty 
days  after  notice  and  proofs  of  loss  had  been 
received,  "including  an  award  by  appraisers 
when  appraisal  has  been  required."  compli- 
ance with  the  arbitration  provision  was  held 
not  a  necessary  condition  precedent  unless 
demanded:  the  court  expressly  construing 
the  provision  "when  an  appraisal  has  been 
required"  to  be  equivalent  to  the  expression 
"has  been  requested,"'  and  allowing  suit  on 
the  policy  after  a  delay  of  nine  months, 
during  which  neither  party  had  requested 
or  demanded  arbitration.  This  case  is  there- 
fore directly  contra  to  Graham  v.  German 
AMfMicAN  Ins.  Co. 

III.  Requiring  compUance  with  condi- 
tion. 

a.  Duty  mutual. 

The  decisions  as  to  upon  whom  devolves 
the  duty  of   requiring  arbitration   under  a 
proviiiion    tnaking    arbitration    a    condition  I 
16  L.R.A.(N.S.) 


precedent  to  maintenance  of  an  action  upon 
the  policy  are  wholly  at  variance,  but  may 
be  divided  into  three  classes,  viz. :  Those 
in  which  the  duty  is  held  to  be  mutual; 
those  in  which  it  is  upon  the  insurer;  and 
those  in  which  it  is  held  incumbent  upon 
the  insured  to  request  or  demand  that  the 
condition  be  complied  with. 

When  a  policy  of  insurance  expressly 
makes  an  appraisal  and  award  a  condition 
precedent  to  suit  on  such  policy,  the  in- 
sured is  not  more  bound  than  the  insurer  to 
demand  an  arbitration  after  a  disagreement 
as  to  the  amount  of  damage;  and,  when  nei- 
ther party  demands  an  arbitration,  such 
condition  is  deemed  waived  by  both.  Ejihn- 
waller  v.  Phenix  Ins.  Co.  14  C.  C.  A.  485,  32 
U.  S.  App.  230,  67  Fed.  483,  Reversing 
57  Fed.  6U2,  which  held  it  to  be  the  duty  of 
the  insured  to  take  the  initiative. 

Again,  where  an  insurance  policy  provides 
that,  in  case  of  disagreement  as  to  the 
amount  of  loss,  arbitration  shall  be  had,  at 
the  written  request  of  either  party,  the  ob- 
ligations of  the  agreement  are  mutual,  and 
the  arbitration  clause  is  inserted  into  the 
policy  for  the  benefit  of  either  party  who 
may  seek  to  avail  himself  of  it.  The  in- 
sured is  not  required  to  force  an  appraisal 
on  the  insurer,  and,  if  the  insurer  does  not 
make  the  advances  required  for  arbitration 
within  a  reasonable  time,  it  should  be  held 
to  have  waived  the  privilege  of  demanding 
such  an  appraisal.  Germania  F.  Ins.  Co.  v. 
Frazier,  22  111.  App.  327;  Nurney  v.  Fire- 
man's Fund  Ins.  Co.  63  Mich.  6^3,  0  Am. 
St.  Rep.  338,  30  N.  W.  350;  Nurney  v.  Union 
Ins.  Co.  63  Mich.  638,  30  N.  W.  362. 

h.  Duty  of  injmrer. 

The  following  cases  have  held  that,  when 
a  fire  policy  provides  that,  in  case  the  par- 
ties cannot  agree  as  to  the  amount  of  a  loss, 
it  shall  be  submitted  to  a  mutually  appoint- 
ed board  of  arbitrators,  it  is  the  duty  of  the 
insurer  to  take  the  initiative  step  by  ap- 
pointing an  arbitrator  and  requesting  in- 
sured to  do  likewise;  and  the  insurer's  fail- 
ure to  do  so  constitutes  a  waiver  of  the  pro- 
vision, entitling  the  insured  to  assert  his 
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to  be  most  in  harmony  with  the  other  lan- 
guage of  the  contract.  This  phrase  "when 
appraisal  is  required"  is  so  strikingly  dif- 
ferent from  the  policies  in  reported  eases 
which  expressly  provide  for  appraisal  upon 
"the  written  request  of  either  party,"  or 
"when  appraisal  has  been  permitted,"  that 
we  may  assume  that  it  was  intended  to 
avoid  the  construction  placed  on  such  poli- 
cies; and,  when  we  coheider  the  painstaking 
care  with  which  the  obtaining  of  an  award 
is  defined  as  a  precedent  condition,  all 
through  the  contract,  we  are  not  at  liberty 
to  adopt  a  meaning  for  this  one  word  "re- 
quired" and  the  word  "requirements"  which 
would  destroy  the  effect  of  everything  else 
that  is  written  in  the  contract  on  this  sub- 
ject and  entirely  reverse  its  meaning. 


When  is  an  appraisal  required  or  "made 
necessary"  ett  ft  termini  within  this  eon- 
tract?  An  award  is  not  called  for  or  re- 
quired by  this  agreement  in  every  case,  be- 
cause in  many  cases,  doubtless  in  most 
cases,  there  may  be  no  dispute  over  the  loss, 
but,  by  the  express  agreement  of  the  par- 
ties, in  the  strongest  terms,  it  is  required 
"if  they  differ"  and  "in  the  event  of  a  dis- 
agreement." By  the  terms  of  the  contract 
it  is  provided  that,  in  case  of  disagreement, 
the  loss  does  not  become  payable  unless  an 
appraisal  has  taken  place;  the  "policy  is 
niadi-  and  accepted  subject  to  the  foregoing 
stipulations  and  conditions,"  one  of  which  is 
that  "no  suit  or  action  on  the  policy  shall 
be  sustainable  .  .  .  until  after  full  com- 
pliance by  the  insured  with  all  the  foregoing 


claim  in  an  action  at  law  on  the  policy. 
Ncrger  v.  Equitable  Fire  Asso.  20  S.  D.  419, 
107  N.  W.  531;  Insurance  Co.  of  N.  A.  v. 
Forwood  Cotton  Co.  12  Ky.  L.Rep.  846;  In- 
surance Co.  of  N.  A.  V.  Forwood,  13  Ky.  fj. 
Rep.  261;  Citizens'  Ins.  Co.  v.  Bland.  10 
Ky.  L.  Rep.  110,  39  S.  W.  825;  Sun  Mut. 
Ins.  Co.  T.  Grist,  19  Ky.  L.  Rep.  306,  39  S. 
W.  837. 

And  in  Norris  v.  Kquitable  Fire  Asso.  19 
S.  D.  114.  102  N.  W.  306,  it  was  held  that 
Laws  1897,  chap.  70,  S  7,  p.  199,  providing 
that,  in  case  of  disagreement  as  to  the 
amount  of  loss  under  a  fire-insurance  policy, 
arbitration  shall  be  had  by  a  inuiually  ap- 
pointed board  of  arbitrators,  whose  decision 
shall  be  final,  was  a  provision  for  the  bene- 
fit of  the  insurer;  and  that,  if  the  company 
failed  to  take  the  necessary  steps  for  such 
arbitration,  it  thereby  waived  the  provision 
of  the  statute  and  its  policy,  and  the  ins\ired 
had  a  right  to  assert  his  claim  in  an  action 
at  law  on  the  policv.  Virginia  F.  &  M.  Ins. 
Co.  V.  Cannon,  18  Tex.  App.  688,  45  S.  W. 
945    is  to  the  same  effect. 

As  the  arbitration  clause  in  an  insurance 
policy  is  inserted  wholly  for  the  protection 
of  the  insurer,  if  such  insurer  would  have 
the  advantage  of  it  he  must  bring  himself 
within  its  terms;  and  he  will  not  be  ex- 
cused because  the  other  party  has  failed. 
Unless  the  insurer  asks  for  arbitration  or 
appraisal  before  suit  brought,  the  failure  to 
appraise  is  not  a  defense.  Continental  Ins. 
Co.  V.  Vallandingham,  116  Ky.  287,  105  Am. 
St.  Rep.  218.  76  S.  W.  22. 

And,  as  an  arbitration  clause  is  for  the 
benefit  of  the  insurer,  and  is  construed 
against  him,  he  must  demand  compliance 
therewith.  Kahn  v.  Traders'  Ins.  Co.  4 
Wvo.  419,  62  Am.  St.  Rep.  47,  34  Pac. 
10'59. 

A  provision  expressly  providing  that  ar- 
bitration, in  case  of  disagreement  as  to  the 
amount  of  loss,  shall  be  a  condition  prece- 
dent to  recovery  upon  a  fire-insurance  policy, 
must  be  construed  to  bar  a  recovery  only 
when  the  insured  has  refused  to  arbitrate 
upon  request  of  the  insurer  after  a  disa- 
greement as  to  the  amount  of  loss.  Randall 
v.  Phfenix  Ins.  Co.  10  Mont.  362,  26  Pac. 
16  L.R.A.(N.8.) 


960;  Randall  v.  Lancashire  Ins.  Co.  10  Mont. 
367.  25  Pac.  961;  Randall  v.  Liverpool  4 
L.  A.  G.  Ins.  Co.  10  Mont.  368,  26  Pac.  962. 

So,  too,  an  insurer  cannot  avail  itself  of  a 
provision  in  its  policy  providing  for  an  ap- 
praisement of  the  loss,  and  which  contem- 
plates a  demand  in  writing  tlierefor,  where 
it  has  failed  to  make  such  a  demand,  it  not 
being  shown  that  the  insured  has  prevented 
Hiich  an  appraisement.  German  Ins.  Co.  v. 
Everett,  18  Tex.  Civ.  App.  614,  46  S.  W. 
96. 

In  Tilley  v.  Connecticut  F.  Ins.  Co.  86  V^a. 
811,  11  8.  E.  120,  the  provision  for  an  award 
under  an  arbitration  clause  of  a  fire  policy 
was  held  waived,  no  demand  therefor  by  the 
insurer  having  been  shown,  and  the  insured 
having  delayed  the  bringing  of  the  action 
until  near  the  time  limit  fixed  by  the  con- 
tract. 

In  New  York,  where  the  standard  policy 
provides  for  arbitration  in  case  of  disagree- 
ment as  to  the  amount  of  loss,  and  that  the 
loss  shall  not  be  payable  until  proof  of  loss 
shall  have  been  received,  including  the 
award  of  the  appraisers  when  "an  appraisal 
has  been  required,"  it  is  held  that  it  is  not 
the  duty  .of  the  insured  under  such  policy  to 
initiate  an  appraisal,  since  the  contract 
makes  an  appraisal  a  condition  precedent  to 
recovery  only  when  one  "has  been  required" 
by  the  insurer.  Chainless  Cycle  Mfg.  Co. 
V.  Security  Ins.  Co.  169  N.  Y.  304,  62  N.  E. 
392,  Affirming  52  App.  Div.  104,  64  N.  Y. 
Supp.  1060. 

And  in  Lawrence  v.  Niagara  F.  Ins.  Co.  2 
App.  Div.  267,  37  N.  Y.  Supp.  811,  the 
phrase,  "when  an  appraisal  has  been  re- 
quired" was  construed  to  mean  "required  by 
either  party."  The  court  held  that  an  ac- 
tion was  not  prematurely  brought  when  an 
appraisal  had  not  been  demanded  by  either 
party. 

And  again,  in  Grand  Rapids  F.  Ins.  Vxi. 
V.  Finn,  60  Ohio  St.  613,  50  L.R.A.  555.  71 
Am.  St.  Rep.  736.  64  N.  E.  545,  a  clause, 
"when  an  appraisal  has  been  required,"  was 
held  to  place  no  duty  on  the  insured  to  fur- 
nish an  award  of  appraisers,  except  when 
a  demand  has  been  made  by  the  insurer. 
This  case,  however,  is  expressly  overruled  in 
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requirements."  It  is  very  clear  tliat  tlie 
foregoing  requirements  are  the  requirements 
or  conditions  of  the  contract,  and  that  the 
plirase  cannot  fairly  be  applied  to  some  fu- 
ture and  contingent  <lenmnd  or  request  by 
one  of  the  parties. 

In  a  given  state  of  circumstances,  these 
policies  plainly  ami  definitely  make  the  ob- 
taining of  an  award,  or  at  least  an  attempt 
in  good  faith  to  obtain  an  award,  a  eondi- 
tion  precedent  to  a  right  of  action  on  the 
imlicy;  and  it  is  elementary  that  the  obli- 
gation of  taking  the  initiative,  or  of  showing 
an  excuse  for  not  doing  so.  is  upon  the  party 
who  has  the  afflrniative  in  the  action. 
"Where  the  parties,  in  their  contract,  fix  on 
n  certain  mode  by  which  the  amount  to  be 
paid  shall  be  ascertained,  as  in  the  present 


case,  the  party  that  seeks  an  enforcement 
of  the  agreement  must  show  that  he  has 
done  everything  on  his  part  which  could  be 
done  to  carry  it  into  effect.  He  cannot  com- 
pel the  payment  of  the  amount  claimed,  un- 
less he  shall  procure  the  kind  of  evidence  re- 
quired by  the  contract,  or  show  that  by 
time  or  accident  be  is  unable  to  do  so." 
I'nited  States  v.  Robeson,  9  Pet.  319.  327.  9 
L.  ed.  142,  US.  See  also  4  Enc.  PI.  ft 
Pr.  p.  632;  5  Id.  p.  368;  1  Cyc.  I^w  & 
Proc.  p.  692.  So  that,  from  all  the  forego- 
ing considerations,  our  conclusion  -is  that 
the  clause  "including  an  award  when  ap- 
praisal has  been  required"  is  very  far  from 
meaning  "when  appraisal  has  been  requested 
by  the  insurer." 

Yet,  by  the  construction  which  is  urged 


<tRAIIAm  v.  Germax  Amkrican  1x8.  Co.. 
and  German  Ins.  Co.  v.  Kistner,  20  Ohio  C. 
<'.  509,  based  on  the  Tinn  Case,  is  therefore 
110  longer  Ohio  law. 

e.  Dtitif   of  httmred. 

Where  a  fire  policy  provides  that,  in  the 
event  of  disagreement  as  to  the  amount  of 
loss,  it  should  be  ascertained  by  mutually 
appointed  appraisers,  the  court,  in  Phcenix 
Ins.  Co.  V.  Lorton,  109  111.  App.  «3,  held  that 
in  a  case  coming  within  the  provision  in- 
sured was  bound  to  have  the  amount  of  loss 
ascertained  by  appraisement,  or.  at  least.to 
offer  to  have  it  so  ascertained ;  that  the  ap- 
praisement became  a  condition  precedent  to 
Ills  right  of  action,  and  that  no  duty  rested 
ui)on  the  insurance  company  to  take  the  in- 
itiative in  the  election  of  appraiser,  but 
that  it  could  sit  by  and  await  the  demand  of 
the  insured  for  an  appraisement. 

And,  where  a  fire-insurance  policy  stipu- 
lated that,  in  case  of  disagreement  as  to  the 
amount  of  loss  or  damage,  such  difference 
should  be  submitted  to  arbitrators  mutual- 
ly chosen,  whose  award  would  be  conclusive 
and  binding,  it  was  held  that  the  submission 
to  arbitration  was  a  condition  precedent; 
and  that,  until  such  submission  was  made, 
or  a  fair  attempt  was  made  on  the  part  of 
the  insured  to  obtain  it,  no  cause  of  action 
arose.  Old  Saucelito  Land  &  Dry  Dock  Co. 
v.  Commercial  I'nion  Assur.  Co.  66  Cal. 
253,  5  Pac.  234;  Adams  v.  South  British  & 
Xat.  F.  ii  M.  Ins.  Co.  70  Cal.  198,  11  Pac. 
027. 

When  compliance  with  an  arbitration 
clause  is  expressly  made  a  condition  prece- 
<lent  by  the  policy,  it  is  the  duty  of  the  in- 
jured to  demand  arbitration  in  accordance 
therewith;  and  a  failure  to  do  so  precludes 
an  action  on  the  policy,  unless  such  demand 
is  waived  by  the  insurer.  Phenix  Ins.  Co.  v. 
Stocks,  149  III.  319,  30  N.  E.  408,  Affirming 
40  III.  App.  64. 

And  where  arbitration  is,  under  the  terms 
of  the  policy,  a  condition  precedent  to  the 
liability  of  the  insurer,  it  is  incumbent  on 
insured  to  have  such  arbitration  of  the 
amount  due  him,  since,  if  his  neglect  is 
15  L.R.A.(N.8.) 


without  cause,  he  is  not  in  position  to  main- 
tain an  action  on  the  contract  of  insurance, 
as  he  cannot  show  a  liability  for  the  sum  he 
seeks  without  violating  the  fundamental  pro- 
visions of  the  contract  which  are  precedent 
to  his  right.  Murphv  v.  Northern  British 
&  Mercantile  Co.  61  Mo.  App.  323.  Re- 
considered and  Sustained  in  McNees  v. 
.Southern  Ins.  Co.  69  Mo.  App.  232;  Swear- 
iiiger  Bros.  v.  Pacific  F.  Ins.  Co.  66  Mo. 
.\pp.  90. 

When  a  policy  provides  that  the  condi- 
tion as  to  arbitration  or  appraisal  must  be 
complied  with  before  a  suit  can  be  brought 
against  an  insurer,  the  condition  is  thereby 
made  a  condition  precedent;  and  it  is  in- 
cumbent upon  the  insured  to  show  that  he 
has  either  performed  the  condition,  or  has  a 
legal  excuse  for  nonperformance,  in  order 
that  he  may  be  entitled  to  maintain  an  ac- 
tion on  the  policy.  Lamson  Consol.  Store 
Service  Co.  v.  Prudential  K.  Ins.  Co.  171 
Mass.  433.  50  N.  E.  943;  Phoenix  Ins.  Co. 
v.  Carnalian,  63  Ohio  St.  258.  58  N.  E.  805; 
Fire  Asso.  of  Philadelphia  v.  Appel,  76  Ohio 
St.  1.  80  N.  E.  952. 

And  in  Flaherty  v.  Germania  Ins.  Co.  I 
W.  N.  C.  3.52,  it  was  held  that  an  arbitra- 
tion clause  was  a  barrier  to  a  recovery  at 
law,  unless  proof  was  first  made  of  a  de- 
mand for  arbitration  by  the  insured,  and  a 
refusal,  neglect,  or  express  waiver  by  in- 
surer. 

In  Concordia  F.  Ins.  Co.  v.  Bowen,  121 
III.  App.  35,  it  was  held  that  the  failure  of 
the  insured  to  obtain,  or  to  attempt  to  ob- 
tain, an  appraisal  and  award  by  arbitration 
in  accordance  with  the  terms  of  the  policy 
in  suit,  was  not  a  condition  precedent  to 
recovery  on  such  policy;  but  that  a  failure 
to  do  so  constituted  matter  of  defense  to  be 
specially  pleaded  in  bar  to  the  action. 

But  in  Commercial  Ins.  Co.  v.  Robinson, 
04  111.  265,  16  Am.  Rep.  557,  a  fire  policy 
provided  that,  upon  loss,  the  insured  should 
furnish  an  inventory  to  the  insurer;  and 
further  provided  for  ascertaining  the  amount 
of  damages  by  mutually  appointed  apprais- 
ers. The  insured  furnished  such  inventory, 
with  which  the  insurers  were  dissatisfied, 
but  they  made  no  effort  to  have  appraisers 
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upon  us  now,  and  which  has  been  once 
adopted  by  this  court,  a  condition  precedent 
which  has  been  so  clearly  expressed  is  de- 
chired  to  be  no  condition  precedent,  and  it 
is  not  available  to  the  insurer  even  as  a 
collateral  condition,  unless  upon  its  own  de- 
mand. As  we  have  already  said,  the  courts 
which  have  adopted  this  construction  have 
assumed,  rather  than  demonstrated,  its  cor- 
rectness. It  has  been  fully  discussed,  and 
its  weakness,  as  we  think,  satisfactorily 
shown,  in  Murphy  v.  Northern  British  & 
Mercantile  Co.  61  Mo.  App.  323;  and 
again  in  McNees  v.  Southern  Ins.  Co. 
69  Mo.  App.  232;  and  these  cases  have 
become  the  settled  law  of  the  state  of 
Missouri  on  that  subject.  We  need  not  ex- 
tend the  discussion  further.  In  accord  with 
the  later  view  are  the  opinions  of  the 
courts  of  Minnesota.  Tennessee,  and  Illi- 
nois, as  follows:  Mosness  v.  German- 
American  Ins.  Co.  60  Minn.  341,  52  X. 
W.  932;  Palatine  Ins.  Co.  v.  Morton-Scott- 


Robertson  Co.  106  Tenn.  558,  61  S.  W.  787 ; 
Phoenix  Ins.  Co.  v.  Lorton,  109  111.  App.  63. 

Having  the  strong  convictions  as  to  the 
proper  construction  and  legal  effect  of  these 
policies,  which  we  have  endeavored  to  con- 
cisely express  above,  we  are  of  the  opinion 
that  the  former  ruling  of  this  court  in 
Grand  Rapids  F.  Ins.  Co.  v.  Finn,  60  Ohio 
St.  613,  60  L.R.A.  656,  71  Am.  St.  Rep. 
736,  64  N.  £.  646,  was  wrong,  and  the  same- 
is  now  expressly  overruled. 

It  follows  that  the  judgment  of  the  Cir- 
cuit Court  of  Stark  County  should  be,  and 
it  is,  affirmed;  and  that-  the  judgments  of 
the  Circuit  Court  and  Court  of  Common 
Fleas  in  the  cases  from  Wood  County  and 
Cuyahoga  County,  respectively,  should  be,, 
and  they  are,  accordingly  reversed,  and  judg- 
ment will  be  rendered  in  both  of  said  cases, 
for  the  plaintiff  in  error. 

Shauck,  Ch.  J.,  and  Price  and  Sum- 
mers, JJ.,  concur. 


nppointfd:  and  the  court  held  that  the  in- 
sured had  done  what  the  policy  required  him 
to  do,  and  that  it  was  not  incumbent  on  him 
to  move  for  appraisement  as  a  condition 
precedent  to  suit  on  the  policy. 

And,  if  an  arbitration  clause  provides 
that,  in  the  event  of  the  parties  failing  to 
agree  upon  the  amount  of  damages,  the  same 
shall,  at  the  written  re<|uest  of  either  party, 
be  ascertained  by  appraisal;  and  that,  until 
proofs  of  loss  are  produced  and  appraisal 
permitted,  the  loss  shall  not  be  payable, — it  is 
not  necessary,  as  a  condition  precedent  to 
the  right  of  the  assured  to  sue.  that  he 
should  show  an  appraisal  or  award,  or  that 
he  requested  arbitration,  or  that  failure  to 
arbitrate  was  not  through  his  default,  where 
it  does  not  appear  that  the  insurer  desired 
or  requested  arbitration,  or  that  he  was  dis- 
satisfied with  the  amount  of  proof  of  loss 
after  being  furnished  the  same  by  insured. 
Randall  v.  American  V.  Ins.  Co.  10  Mont. 
340.  24  Am.  St.  Rep.  60.  25  Pac.  9.53:  Ran- 
dall V.  Lancashire  Ins.  Co.  10  Mont.  367.  25 
Pac.  961 ;  Randall  v.  Liverpool  &  L.  &  G. 
Ins.  Co.  10  Mont.  368,  25  Pac.  692-. 

It  is  not  esHential  that  the  complaint 
should  affirmatively  show  that  no  demand 
for  appraisal  and  award  has  been  made  by 
the  insurer.  Davis  v.  Atlas  Assur.  Co.  16 
Wash.  232,  47  Pac.  436,  885.  Sustained  in 
Davis  V.  Imperial  Ins.  Co.  16  Wash.  241,  47 
Pac.  439. 

d.  When  arbitration  ineffectual. 

In  case  an  arbitration  has  once  been  insti- 
tuted under  the  terms  of  the  policy,  but  has 
failed  through  the  fault  of  either  party,  the 
authorities  are  about  evenly  divided  on  the 
question  as  to  whether  a  further  attempt 
mtist  be  made  by  the  insured  to  obtain  an 
award.  The  cases  requiring  further  arbi- 
tration are  as  follows: 

There  can  be  no  recovery  on  a  firs-insur- 
lo  L.R.A.(N.S.) 


aiicc  policy  stipulating  for  arbitration  in 
case  of  disagreeiuent  as  to  the  amount  of 
loss  where  the  arbitration  fails  without  the 
fault  of  either  party,  unless  the  insured  has 
taken  all  reasonable  further  steps  to  pro- 
cure an  arbitration  and  award.  Fire  Asso. 
of  Philadelphia  v.  Appel.  supra;  Seibel  v. 
Lebanon  Mut.  Ins.  Co.  16  Lane.  L.  Rev. 
356. 

A  condition  of  a  policy  of  insurance  ex- 
pressly making  it  a  condition  precedent  to- 
an  action  thereon  that  any  disagreement  as- 
to  the  amount  of  loss  be  arbitrated  by  mutu- 
ally appointed  appraisi-rs.  assisted  if  neces- 
sary by  an  umpire,  is  not  waived  by  a  fail- 
ure, without  the  fault  of  either  party,  to- 
agree  upon  the  umpire;  and  in  case  of  such 
failure  it  is  the  duty  of  the  insured  to- 
proceed  with  the  selection  of  new  apprais- 
ers in  order  that  the  amount  of  recovery 
can  be  fixed.  Vernon  Tns.  &■  T.  Co.  v.  Mait- 
len,  168  Ind.  393,  63  N.  E.  755;  Westenhaver 
Bros.  V.  German  American  Ins.  Co.  113= 
Iowa.  726,  84  N.  W.  717;  Baumgarth  v. 
Firemen's  Fund  Ins.  Co.  (Mich.)  116  X. 
W.  449:  Davenport  v.  Long  Island  Ins.  Co. 
10  Daly,  535. 

The  determination  by  arbitration  of  the- 
amount  of  loss  having  been  expressly  made 
a  condition  precedent  to  any  right  of  action, 
it  is  incumbent  upon  the  insured  to  prove- 
performance,  or  a  valid  excuse  for  nonper- 
formance; and,  if  the  insured  claims  that 
the  award  of  the  arbitrators  is  invalid  be- 
cause of  such  arbitrators'  misconduct,  it  is- 
his  duty  to  seek  a  new  determination  of  his 
loss  in  the  manner  provided  by  the  contract, 
and  failure  so  to  do  binds  him  to  the  award' 
as  made.  Fisher  v.  Merchants'  Ins.  Co. 
95  Me.  486,  85  Am.  St.  Rep.  428,  60  Atl. 
282. 

Where  an  award  is  bad  that  does  not  end* 
the  submission,  as  the  party  aggrieved  (here- 
the  insured)  must  ask  another  arbitration, 
and,   in  case  this   is  not  done,   the   award! 
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stands  as  valid,  precluding  a  suit  on  the 
policy  in  disregard  of  such  award.  Billmyer 
V.  Hamburg-Bremen  F.  Ins.  Co.  57  W.  Va. 
42,  49  S.  £.  901. 

Failure  of  arbitration  through  no  fault  of 
the  insurer  does  not  abrogate  a  provision  of 
the  policy  that  no  action  Hhall  be  sustainable 
in  case  of  disagreement  as  to  the  amount  of 
loss  until  such  amount  has  been  settled  by 
arbitration,  where  there  is  nothing  to  show 
that  arbitration  has  become  impossible. 
Grady  v.  Home  F.  &  M.  Ins.  Co.  27  R.  I. 
435,  4  L.R.A.(N.S.)   288,  63  Atl.  173. 

And  those  cases  which  hold  that  the  con- 
ditions of  the  policy  have  been  sufficiently 
complied  with  are  as  follows: 

It  is  not  incumbent  upon  the  insured  to 
propose  or  demand  the  selection  of  new  ap- 
praisers when  those  first  appointed  to  esti- 
mate the  loss  have  failed  to  reach  an  agree- 
ment. Lancashire  Ins.  Co.  v.  Lyon,  124  111. 
App.  491. 

Where  an  arbitration  has  failed  in  conse- 
quence of  the  perverse  conduct  and  want  of 
good  faith  of  the  insurer's  appraiser,  the 
insured  is  not  bound  to  enter  into  a  new  ar- 
bitration, or  name  another  appraiser,  even 
if  the  company  is  willing  to  name  a  new  ap- 
praiser on  its  part.  Chapman  v.  Rockford 
Ins.  Co.  89  Wis.  672,  28  L.R.A.  405.  62  N. 
W.  422. 

When  both  parties  and  both  appraisers 
selected  by  them  in  accordance  with  the  ar- 
bitration clause  of  an  insurance  policy  have 
acted  in  good  faith,  but  the  arbitration  has 
failed  because  of  the  'inability  of  such  ap- 
praisers to  agree,  the  insured  need  not  ap- 
point a  new  appraiser,  or  request  the  insurer 
to  do  so,  as  the  terms  of  the  policy  are  satis- 
fied by  the  first  submission  of  the  insured 
to  arbitration,  he  having  acted  in  good  faith 
throughout.  Western  Assur.  Co.  v.  Decker. 
39  C.  C.  A.  383,  98  Fed.  381. 

If  appraisers  are  appointed  under  an  arbi- 
tration clause  of  an  insurance  policy,  and 
a  valid  award  is  prevented  by  the  default  of 
one  of  the  parties,  the  other  party  is  not 
bound  to  enter  into  a  new  appraisement, 
there  being  no  stipulation  therefor  in  the  pol- 
icy. Fire  Asso.  of  Philadelphia  v.  Appel,  78 
Ohio  St.  1,  80  N.  E.  952. 

FF.  Mffect  of  failure  of  arbitration  due 
to  act  of  imturetl 

a.  Refuaal  of  insured  to  arbitrate. 

X  refusal  to  arbitrate  after  disagreement 
as  to  the  amount  of  loss  and  after  demand 
to  do  so  by  the  insurer  bars  the  insured's 
right  of  action;  and  he  cannot  maintain  a 
suit  on  the  policy,  where  it  provides  that 
the  amount  of  loss,  in  case  of  disagreement, 
shall  be  settled  by  arbitration,  and  that  no 
suit  or  action  shall  be  maintained  on  the 
policy  without  a  compliance  with  the  con- 
ditions thereof.  Western  Assur.  Co.  v.  Hall, 
112  Ala.  318,  20  So.  447. 

And  refusal  upon  the  part  of  the  insured 
to  comply  with  the  insurer's  demand  for 
arbitration,  as  provided  for  by  the  arbitra- 
tion clause  of  an  insurance  policy,  precludes 
15  L.R.A.(N.S.) 


I  suit  by  him  upon  such  policy,  there  being 
no  fraud,  accident,  or  mistake.  Scottish 
Union  &  Nat.  Ins.  Co.  v.  Clancy,  71  Tex. 
5,  8  S.  W.  630. 

If  the  policy  provides  for  appraisal  -"at 
the  written  request  of  either  party,"  and  the 
insurer  makes  such  request,  which  the  in- 
sured declines  to  comply  with,  he  cannot 
afterwards  maintain  an  action  for  the  loss. 
Hamilton  v.  Liverpool  &  L.  &  O.  Ins.  Co. 
136  U.  S.  242,  34  L.  ed.  410,  10  Sup.  Ct. 
Rep.  94S. 

A  request  of  the  insured  by  the  insurer 
to  designate  an  appraiser  and  fix  a  date  for 
the  appraisement,  which  is  refused,  is  a 
compliance  by  the  insurer  with  the  provi- 
sions of  a  fire-insurance  policy  requiring  ar- 
bitration in  case  of  disagreement  as  to  the 
amount  of  loss  as  a  condition  precedent  to 
suit  on  the  policy;  and  suit  by  the  insure<l 
before  so  complying  is  premature.  Zalesky 
V.  Home  Ins.  Co.  102  Iowa,  613,  71  N.  W. 
566. 

And  the  failure  on  the  part  of  the  in- 
sured to  comply  with  a  demand  to  arbitrate, 
made  in  accordance  with  the  conditions  of 
the  policy,  by  the  insurer,  for  an  appraise- 
ment of  the  amount  of  loss,  must  be  alleged 
and  proven  as  matter  of  defense,  in  an  ac- 
tion to  recover  on  a  policy  of  fire  insurance 
for  a  loss  by  fire.  Liverpool  &  L.  &,  G.  Ins. 
Co.  V.  Hall,  1  Kan.  App.  18,  41  Pac.  65. 

And,  where  the  |)olicy  provides  for  arbi- 
tration in  case  the  insurers  are  dissatisfied, 
and  makes  an  award  thereunder  final,  the 
insurers  are  entitled  to  plead  as  a  defense 
that  the  insured,  after  demand  by  the  in- 
surers, refused  to  arbitrate,  even  though 
there  are  no  negative  words  providing  that 
no  action  should  be  brought  before  such  an 
award.  Johnson  v.  Hopper,  4  Jur.  N.  S. 
882. 

ft.  Other  arts. 

When  neither  party  to  an  appraisal  agree- 
ment made  in  accordance  with  the  provisions 
of  a  fire-insurance  poliry  acts  in  bad  faith, 
but  the  failure  to  arbitrate  is  due  to  the 
quiescence  of  the  insured,  such  insured  will 
not  be  absolved  from  compliance  with  its 
terms,  or  justifiml  in  abandoning  the  arbi- 
tration proceedings  and  resorting  to  an  ac- 
tion on  the  policy.  Silver  v.  Western  Assur. 
Co.  164  N.  Y.  381,  58  N.  E.  284.  Reversing 
33  App.  Div.  430,  54  N.  Y.  Supp.  27;  Wil- 
liams V.  German  Ins.  Co.  90  App.  Div,  413, 
8(!  N.  Y.  Supp.  98. 

If  the  insured,  or  his  chosen  appraia<'r,  nets 
in  bad  faith,  and  thereby  prevents  an  ap- 
praisement by  postponing  indefinitely  the 
choice  of  an  umpire,  the  fact  will  be  a  de- 
fense to  any  suit  he  may  bring  for  the  loss 
under  an  insurance  policy  making  arbitra- 
tion, in  case  of  disagreement  as  to  the 
amount  of  such  loss,  a  condition  precedent. 
Carp  V.  Queen  Ins.  Co,  104  Mo,  App.  502, 
79  S.  W.  757. 

If  an  insured's  appraiser  is  withdrawn 
through  the  instigation  of  such  insured, 
thereby  making  an  award  in  accordance 
with  the  terms  of  the  policy  impossible,  due 
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to  the  insured's  fault,  there  can  be  no  re- 
f-overy  on  the  policy;  but  the  failure  of  an 
arbitration,  due  to  no  fault  of  the  insured, 
will  not  bar  an  action.  Caledonian  Ins.  Co. 
V.  Traub,  83  Md.  524,  35  Atl.  13,  Sustained 
on  Hubsequent  appeal  in  86  Md.  86,  37  Atl. 
782. 

But,  if  both  parties  to  an  insurance  con- 
tract endeavor  to  prevent  an  appraisal,  the 
arbitration  clause  of  the  contract  will  cease 
to  require  arbitration  as  a  condition  prece- 
dent to  a  ri^ht  of  action  for  the  loss.  Carp 
V.  Queen  Ins.  Co.  supra. 

Where  a  fire  policy  covers  several  dis- 
tinct kinds  of  property,  and  the  insurer  de- 
mands arbitration  in  accordance  with  its 
rights  thereunder  on  a  part  of  such  prop- 
erties, the  insured  is  not  precluded  from 
bringing  an  action  for  the  loss  of  the  prop- 
erty upon  which  arbitration  is  not  demand- 
ed, even  though  he  has  not  acceded  to  the 
demand  for  arbitration  on  the  disputed  prop- 
erties, he  having  abandoned  his  claim  on 
same.  Pioneer  Mfg.  Co.  v.  Phcenix  Assur. 
Co.  110  N.  C.  176,  28  Am.  St.  Rep.  673,  14 
."<.  E.  731. 

Where  a  policy  requires  arbitration  in 
<-use  of  disagreement  as  to  the  amount  of 
loss  as  a  condition  precedent  to  suit  on  the 
liolicy,  an  insured  cannot  abridge  the  in- 
surer's right  to  have  such  arbitration  by  a 
sale  of  the  damaged  goods  within  an  unrea- 
sonably short  time  after  the  fire  and  after 
insurers  have  notified  insured  not  to  sell, 
as  they  may  desire  to  exercise  the  right  to 
require  arbitration,  which  cannot  be  done 
if  the  goods  are  sold,  since  an  appraisal  of 
the  amount  of  loss  cannot  be  made  without 
access  to,  and  examination  of,  the  damaged 
property.  Astrieh  v.  German-American  Ins. 
Co.  128  Fed.  477,  Affirmed  in  65  C.  C.  A. 
251.  131  Fed.  13. 

lioth  the  insurer  and  the  insured,  in  sub- 
mitting the  amount  of  loss  to  appraisement, 
must  act  in  good  faith,  and  eaeh  must  do 
his  part  to  have  the  appraisement  complete; 
but  if,  through  no  fault  of  the  insured,  the 
appraisement  is  not  complete,  he  is  not 
]irevented  from  maintaining  an  action  on 
the  policy  for  the  less  sustained.  Connecti- 
cut F.  Ins.  Co.  v.  Cohen.  97  Md.  294,  99 
Am.  St.  Rep.  445,  55  Atl.  «75. 

And  again,  in  Home  Ins.  Co.  v.  M.  SchiflTs" 
Sons,  103  Md.  ((48,  64  Atl.  63,  it  was  held 
that  the  failure  of  the  appraisers  to  render 
a  proper  and  legal  award  without  the  fault 
of  the  insured  did  not  affect  his  right  to 
maintain  an  action  on  the  policy. 

It  is  not  unreasonable  for  an  insure<rs 
appraiser,  acting  with  a  view  to  secure  the 
services  of  an  unprejudiced,  competent,  and 
honest  umpire,  to  insist  that  only  the  names 
of  persons  living  in  the  vicinage,  or  in  the 
state,  or  in  some  way  known  to  him,  at 
least  by  reputation,  shall  be  tendered  to 
him  to  act  as  such.  Braddy  v.  Xew  York 
Uowery  F.  Ins.  Co.  115  N.  C.  354.  20  8.  E. 
477 ;  Hickersi>n  v.  (Serman-Ainerican  Ins. 
(;o.  96  Tenn.  193.  32  L.R.A.  172,  33  8.  W. 
1041. 
15  I..R.A.(N.S.) 


V.  Waiver   of  eondmon. 
a.  General  caae*. 

After  disagreement  as  to  the  amount  of 
loss  and  request  to  arbitrate,  both  parties 
are  under  the  duty  to  act  in  good  faith; 
and  if  either,  in  bad  faith,  prevents  an  as- 
certainment of  the  loss  as  provided  for  by 
the  policy;  or  if  either  refuses  to  proceed, 
or  insists  upon  improper  arl)itrator8,  or 
unduly  interferes  with  them  after  their  se- 
lection.— the  other  party  is  thereby  absolved 
from  further  obligation  to  arbitrate,  and  is 
relegated  to  his  legal  rights  independent  of 
the  arbitration  provision.  Western  Assur. 
Co.  V.  Hall,  120  Ala.  547,  74  Am.  St.  Rep. 
48,  24  So.  936;  Carp  v.  Queen  Ins.  Co.  su- 
pra. 

And.  where  the  arbitration  clause  pro- 
vides that  the  arbitrators  shall  be  "compe- 
tent and  disinterested,"  a  part}'  who  pro- 
cures the  appointment  of  a  person  known  to 
be  interested,  this  being  unknown  to  the 
other  party,  perpetrates  a  fraud  not  binding 
on  the  injured  party,  who  may,  upon  proof 
of  such  fraud,  proceed  to  judgment  upon 
the  policy  independent  of  the  arbitration 
provision.  Hall  v.  Western  Assur.  Co.  133 
Ala.  637,  32  So.  257. 

And,  under  practically  the  same  state  of 
facts,  awards  so  obtained  were  set  aside  and 
judgment  rendered  under  the  policy,  in 
Bradshaw  v.  Agricultural  Ins.  Co.  137  N. 
Y.  137,  32  X.  E.  1055,  Affirming  62  Hun, 
619,  16  N.  Y.  Supp.  639.  and  in  Kaiser  v. 
Hamburg-Bremen  F.  Ins.  C-o.  59  App.  Div. 
525,  69  N.  Y.  Supp.  344. 

Mere  silence,  in  the  absence  of  demand, 
will  not  constitute  a  waiver  of  an  arbitra- 
tion which  is  expressly  made  a  condition 
precedent  to  suit  upon  an  insurance  policy. 
Chipi)ewa  Lumber  Co.  v.  Phenix  Ins.  Co.  80 
Mich.  116,  44  N.  W'.  1065. 

And  mere  silence  on  the  part  of  an  in- 
surance company  will  not  amount  to  a  waiv- 
er of  its  right  to  insist  upon  the  condition 
in  a  fire-insurance  policy  expressly  making 
a  resort  to  arbitration  in  case  of  difference 
as  to  the  amount  of  loss  a  condition  prece- 
dent to  suit  on  the  policy;  but,  when  such 
insurer  is  asked  as  to  the  dispositiop  of  in- 
sured's claim,  and  the  insurer  puts  its  re- 
fusal to  allow  the  justice  of  the  claim  upon 
other  grounds  not  susceptible  ol  arbitra- 
tion, the  condition  requiring  arbitration  is 
held  waived,  in  Phenix  Ins.  Co.  v.  Stocks, 
149  III.  319.  .36  X.  £.  408.  Affirming  40  111. 
App.  64. 

.4  company  may,  however,  make  an  oral 
waiver  of  the  condition  precedent  requiring 
arbitration  in  caae  of  disagreement  as  to 
the  amount  of  loss,  notwithstanding  the  con- 
tract contains  a  general  stipulation  against 
waiver  of  conditions,  or  that  its  waiver 
must  be  in  writing.  Famum  v.  Phcenix 
Ins.  Co.  83  Cal.  246,  17  Am.  St.  Rep.  233. 
23  Pac.  869. 

A  provision  in  a  policy  of  insurance  on 
a  ship,  that  any  dispute  which  may  arise 
as  to  any  loss  claimed  by  the  insured  shall 
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1>e  submitted  to  mutually  chosen  arbitrators, 
and  tliat  the  insured  shall  not  be  entitled 
to  maintain  any  action  thereon  until  he 
shall  have  offered  to  submit  his  claim  to 
such  arbitration,  is  waived,  and  cannot  be 
set  up  as  a  defense  to  an  action  on  the  pol- 
icy, where  the  insurers,  upon  loss,  have 
taken  possession  of  the  vessel,  and  are  pro- 
ceeding to  repair  her  with  the  view  thus  to 
make  good  such  loss.  Cobb  v.  New  England 
Mnt.  M.  Ins.  Co.  6  Gray,  192. 

And,  where  a  policy  containing  an  arbi- 
tration clause  also  provides  that  the  in- 
surer may  elect  to  repair,  restore,  etc.,  the 
damaged  property,  and  insurer  does  elect 
to  restore,  he  cannot  afterwards  demand  an 
arbitration,  or  allege  noncompliance  with 
such  arbitration  clause,  as  a  defense  to  a 
suit  on  the  policy.  Wynkoop  v.  Niagara  F. 
Ins.  Co.  91  N.  Y.  478,  43  Am.  Rep.  686. 

And,  if  the  insurer  seizes  and  removes  a 
damaged  stock  of  goods  immediately  after 
«  fire,  the  insured  need  not  submit  to  an 
appraisement  under  an  arbitration  clause  of 
the  policy,  but  may  proceed  to  suit.  Hobson 
V.  Queen  Ins.  Co.  2  Ohio  N.  P.  296. 

And,  where  the  insurer's  adjuster  stated 
to  the  insured  that,  unless  he  would  accept 
a  certain  sum,  the  loss  would  not  be  ad- 
justed, and  the  insured  could  either  accept 
the  terms  or  sue,  the  court,  in  CuUen  ▼. 
Insurance  Co.  of  N.  A.  126  Mo.  App.  412, 
104  8.  W.  117,  held  that  this  was  a  waiver 
of  an  arbitration  clause  on  the  part  of  the 
insurance  company,  estopping  it  from  set- 
ting up  noncompliance  therewith  as  a  de- 
fense to  suit  on  the  policy. 

Where  the  insured  refuses,  upon  advice 
of  counsel,  to  submit  to  a  demand  for  arbi- 
tration under  a  provision  of  a  policy  ex- 
pressly making  a  resort  to  arbitration  in 
case  of  dispute  as  to  the  amount  of  loss  a 
condition  precedent  to  recovery,  such  insured 
thereby  waives  her  right  to  an  appraisal, 
but  does  not  necessarily  extinguish  her  right 
to  recover  on  the  policy,  the  insurer  not 
having  been  damaged  by  such  refusal.  And, 
where  the  insurer  refuses  to  submit  upon  a 
subsequent  offer  of  the  insured  to  do  ao, 
such  refusal  is  a  waiver  of  insurer's  right 
to  insist  upon  an  arbitration;  and,  both 
parties  having  thus  waived  their  rights,  in- 
sured can  maintain  an  action  on  the  policy 
without  any  appraisal.  Schrepfer  v.  Rock- 
ford  Ins.  Co.  77  Minn.  291,  79  N.  W.  1005, 
Rehearing  Denied  in  79  N.  W.  1026. 

A  joint  demand  for  arbitration  by  sev- 
eral insurers  of  the  same  loss  cannot  be 
regarded  as  evidence  of  a  separate  demand 
or  as  a  substitute  therefor;  and  an  insured 
may  disregard  such  joint  demand  and  pro- 
ceed to  suit  on  the  policy.  Hamilton  v. 
Connecticut  F.  Ins.  Co.  46  Fed.  42,  Af- 
firmed in  8  C.  C.  A.  114,  16  U.  S.  App.  366, 
69  Fed.  258,  and  Approved  in  Hamilton  v. 
Phoenix  Ins.  Co.  9  C.  C.  A.  630,  22  U.  8. 
App.  164.  61  Fed.  379. 

When  the  arbitrators  fail  to  agree  upon 
an  award  through  no  fault  of  either  party, 
and  agreement  upon  other  arbitrators  can- 
not be  reached,  the  parties  are  relegated  to 
their  legal  rights,  and  the  action  can  be 
15  L.RJl.(N.S.) 
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maintained  on  the  policy.  Pretzfelder  v. 
Merchants'  Ins.  Co.  116  N.  C.  491,  21  S.  E. 
302. 

But  an  honest,  but  futile,  effort  by  the 
appraisers  to  arbitrate  will  not  dispense 
with  the  need  of  appraisal,  where,  by  the 
contract,  appraisal  is  made  a  condition 
precedent  to  recovery  on  the  policy,  unless 
it  causes  too  protracted  and  wholly  unrea- 
sonable delay.  Carp  v.  Queen  Ins.  Co.  104 
Mo.  App.  502,  79  8.  W.  757. 

b.  Accepting  proofs  of  loss. 

The  insurer's  right  to  have  the  amount 
of  loss  determined  by  arbitration  is  waived 
by  not  objecting  to  the  amount  stated  in 
the  proofs  of  loss;  and  its  right  is  not 
saved  by  denying  its  liability  on  other 
grounds.  Farnum  v.  Phoenix  Ins.  Co.  83 
Cal.  246,  17  Am.  St.  Rep.  233,  23  Pac.  869. 

Where  the  policy  provides  that  the  re- 
port of  appraisers  of  the  amount  of  loss 
shall  form  part  of  the  proof  of  the  loss  re- 
quired, and  the  proof  of  loss  furnished  by 
the  insured  does  not  contain  such  a  report, 
the  defect  will  be  deemed  waived  unless  sea- 
sonable objection  thereto  be  made  by  the 
insurance  company.  Hamilton  v.  Connecti- 
cut F.  Ins.  Co.  supra. 

If  the  insured  furnishes  proofs  of  loss 
within  the  time  required,  and  the  insurer 
retains  them  without  objection  until  after 
the  time  for  furnishing  them  has  expired, 
when  it  objects  for  specified  reasons  not  in- 
cluding want  of  appraisal,  such  objection 
is  too  late;  and  the  condition  of  the  insur- 
ance policy  requiring  arbitration  in  case  of 
disagreement  as  to  the  amount  of  loss  is 
thereby  waived.  American  F.  Ins.  Co.  v. 
Stuart  (Tex.  Civ.  App.)  38  S.  W.  395. 

The  adjustment  of  loss  under  a  fire  policy 
by  the  insurer,  and  the  making  of  proofs  of 
loss  in  such  amount  by  the  insured  upon 
request  of  the  insurer,  after  disagree- 
ment by  arbitrators  appointed  in  accordance 
with  an  arbitration  provision  of  the  policy, 
constitutes  a  waiver  of  arbitration ;  and  the 
condition  in  the  policy  will  not  bar  an  ac- 
tion for  the  amount  adjusted  between  the 
company  and  the  insured.  Manchester  Fire 
Assur.  Co.  v.  Koerner,  13  Ind.  App.  372,  56 
Am.  8t  Rep.  231,  40  N.  E.  1110,  41  N.  E. 
848. 

0.  Denial  or  admission  of  liahiUty. 

A  denial  by  an  insurance  company  of  all 
liability  whatever  in  a  policy  of  insurance 
waives  such  insurer's  right  to  demand  or 
require  an  appraisal  of  the  property  under 
an  arbitration  clause  of  the  policy,  as  there 
is  nothing  to  arbitrate  where  there  is  no 
liability.  Glens  Falls  Ins.  Co.  v.  Hite,  83 
111.  App.  649;  Milwaukee  Mechanics'  In.<i. 
Co.  V.  Stewart,  13  Ind.  App.  640,  42  N.  E. 
290;  Insurance  Co.  of  N.  A.  v.  Forwood 
Cotton  Co.  12  Ky.  L.  Rep.  846;  Insurance 
Co.  of  N.  A.  V.  Forwood,  13  Ky.  L.  Rep. 
261 ;  Lewis  Baillie  4  Co.  v.  Western  Assur. 
Co.  49  La.  Ann.  658,  21  So.  736;  Allegre  t. 
Maryland  Ins.  Co.  6  Harr.  &  J.  408,  14  Am. 
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Dec.  289;  Wainer  v.  Milford  Mut.  F.  Ibb. 
To.  1.53  Mass.  335,  11  L.R.A.  598,  26  N.  E. 
877;  Ijimson  Consol.  Store  Service  Co.  v. 
Prudential  F.  Ins.  Co.  171  Mass.  433,  50 
N.  E.  943;  Hamberg  v.  St.  Paul  F.  &  M.  Ins. 
Co.  68  Minn.  335.  71  N.  W.  388;  Moore  v. 
Sun  Ins.  OlBce,  100  Minn.  374,  111  N.  W. 
260;  Thomas  v.  Lebanon  Town  Mut.  F.  Ins. 
Co.  78  Mo.  App.  208 ;  Blackwell  v.  American 
Cent.  Ins.  Co.  80  Mo.  App.  75;  Montgomery 
V.  Lebanon  Town  Mut.  F.  Ins.  Co.  80  Mo. 
App.  500;  Vining  v.  Franklin  F.  Ins.  Co. 
89  Mo.  App.  311;  White  v.  Farmers'  Mut. 
F.  Ins.  Co.  97  Mo.  App.  590,  71  S.  W.  707; 
Seipfle  V.  Badger  Lumber  Co.  106  Mo.  App. 
110,  80  S.  W.  4;  Randall  v.  American  F.  Ins. 
Co.  10  Mont.  340,  24  Am.  St.  Rep.  50,  25 
Pac.  053;  Savage  v.  Phoenix  Ins.  Co.  12 
Mont.  458,  33  Am.  St.  Rep.  591,  31  Pac. 
66;  Western  Horse  &  Cattle  Ins.  Co.  v. 
Putnam,  20  Neb.  331.  30  N.  W.  246;  Ger- 
man-American Ins.  Co.  V.  Etherton,  25  Neb. 
505,  41  N.  W.  406;  Union  Ins.  Co.  v.  Bar- 
wick,  36  Neb.  223,  54  N.  W.  579;  Home  F. 
Ins.  Co.  y.  Kennedy,  47  Neb.  138,  53  Am. 
St.  Rep.  521,  66  N.  W.  278;  ^tna  Ins.  Co. 
V.  Simmons,  49  Neb.  811,  69  N.  W.  126; 
I^aaher  v.  Northwestern  Nat.  Ins.  Co.  18 
Hun,  98;  Baldwin  v.  Fraternal  Acci.  Asso. 
21  Mi.sc.  124,  46  N.  Y.  Supp.  1016;  Hicker- 
son  V.  German-American  Ins.  Co.  96  Tenn. 
193,  32  L.R.A.  172,  33  S.  W.  1041;  Connec- 
ticut F.  Ins.  Co.  V.  Hilbrant  (Tex.  Civ. 
App.)  73  S.  W.  558;  Stephens  v.  Union  As- 
sur.  Soc.  16  Utah,  22,  67  Am.  St.  Rep.  595 
60  Pac.  626;  Stoddard  v.  Cambridge  Mut. 
F.  Ins.  Co.  75  Vt.  253,  54  Atl.  284;  Pencil 
V.  Home  Ins.  Co.  3  Wash.  485,  28  Pac.  1031  ; 
Hennessv  v.  Niagara  F.  Ins.  Co.  8  Wash.  91, 

40  Am.  St.  Rep.  892,  35  Pac.  585 ;  Bailev  v. 
.■Ktna  Ins.  Co.  77  Wis.  336,  46  N.  W.  440: 
Kahn  v.  Traders'  Ins.  Co.  4  Wyo.  419,  62 
Am.  St.  Rep.  47,  34  Pac.  1059;  Goldstone 
▼.  Osborn,  2  Car.  &  P.  550. 

An  arbitration  and  award  merely  as  to 
the  amount  of  loss,  at  the  instance  of  the 
insurer,  does  not  preclude  such  insurer  from 
a  subsequent  denial  of  all  liability  under 
the  policy.     Johnson  v.  American  Ins.  Co. 

41  Minn.  396,  43  N.  W.  69;  Johnson  v. 
Orient  Ins.  Co.  41  Minn.  400,  43  N.  W. 
1151. 

A  clause  in  a  fire-insurance  policy  that  no 
suit  for  the  recovery  of  any  claims  there- 
under shall  be  sustained  until  after  an 
award  shall  have  been  obtained  by  arbi- 
tration, such  arbitration  being  provided  for 
in  the  policy,  is  one  that  the  parties  may 
waive;  and  the  failure  of  the  parties,  or 
one  of  them,  to  demand  such  arbitration, 
and  the  denial  of  liability  by  insurer,  will 
amount  to  such  a  waiver.  Mechanics'  Ins. 
Co.  V.  Hodge,  149  HI.  298,  37  N.  E.  61,  Af- 
firming 46  111.  App.  479. 

And  a  refusal  by  insurer  to  admit  liability 
for  the  loss  justifies  the  insured  in  refusing 
to  submit  to  a  demand  for  arbitration;  and 
such  insured  is  entitled  to  proceed  to  suit 
on  the  fMlicy.  Hughes  v.  London  Assur. 
Co.  4  Ont.  Rep.  293. 

But  denial  of  all  liability,  made  after  suit 
is  brought,  docs  not  waive  the  necessity  for 
16  L.R.A.(N.8.) 


an  arbitration,  where,  during  the  currency 
of  time  for  making  proofs  and  determining 
the  amount  of  loss,  no  such  denial  appears 
to  have  been  made  by  the  insurer.  Murphy 
v.  Northern  British  &  Mercantile  Co.  61 
Mo.  App.  323;  Carp  v.  Queen  Ins.  Co.  104 
Mo.  App.  502,  70  S.  W.  757. 

A  denial  of  liability,  set  up  in  the  answer 
to  the  complaint  based  upon  a  policy  of  in- 
surance, does  not  affect  the  case  in  regard 
to  arbitration,  where  such  arbitration  should 
precede  any  suit.  Kahnweiler  v.  Phoenix 
Ins.  Co.  57  Fed.  562,  Reversed  in  14  C.  C.  A. 
485,  32  U.  S.  App.  230,  67  Fed.  483.  but  upon 
another  point,  and  Writ  of  Certiorari  De- 
nied in  163  U.  S.  691,  41  L.  ed.  311,  17 
Sup.  Ct.  Rep.  1202. 

And  the  fact  that  the  insurer  denies  lia- 
bility on  the  ground  of  fraud  after  action 
is  brought  on  the  policy  does  not  amount  to 
a  waiver  by  the  insurer  of  the  right  secured 
to  it  by  the  policy  to  have  an  appraisal 
or  arbitration  of  the  loss.  Yendel  v.  West- 
ern Assur.  Co.  21  Misc.  348,  47  N.  Y.  Supp. 
141. 

A  denial  of  liability  under  an  insurance 
policy  does  not  waive  the  insurer's  right 
under  a  provision  of  the  policy  providing  for 
arbitration  as  a  condition  precedent  to  re- 
covery thereon,  where  the  insured  refuses  to 
accede  to  a  demand  for  arbitration  in  ac- 
cordance with  the  terms  of  such  policy.  Pio- 
neer Mfg.  Co.  V.  Phoenix  Assur.  Co.  106  N. 
C.  28.  10  S.  E.  1057. 

The  provision  of  an  insurance  policy  re- 
quiring arbitration  in  case  of  disagreement 
as  to  the  amount  of  loss  is  waived  where  an 
insurer,  after  such  disagreement,  offers  to 
pay  part  of  the  loss,  which  is  an  admission 
of  liability  pro  tanto,  and  then,  after  re- 
fusal of  acceptance,  withdraws  the  compro- 
mise offer;  since  such  withdrawal  is  a  re- 
fusal to  pay  whatever  damages  might  be 
determined  by  arbitration.  Dautel  v.  Penn- 
sylvania F.  Ins.  Co.  65  Mo.  App.  44. 

If  the  insurer  refuses  to  pay  the  loss 
without  seeking  to  avail  itself  of  the  right 
given  by  an  arbitration  clause,  the  insured 
may  commence  his  suit  without  any  previ- 
ous offer  to  arbitrate,  as  the  insurer  must 
be  considered  as  having  waived  it.  Millau- 
don  V.  Atlantic  Ins.  Co.  8  La.  557. 

Provisions  of  a  fire-insurance  policy  re- 
quiring an  appraisal  in  case  of  disagree- 
ment as  to  the  amount  of  loss  or  damage 
are  for  the  benefit  of  the  company,  and  may 
be  waived  by  it;  and  evidence  that  the  in- 
surer offered  to  pay  the  loss  as  fixed  by  it» 
own  appraiser  and  the  umpire  selected  by 
him,  the  insured's  appraiser  having  refused 
to  act  with  the  umpire  selected;  and  that 
such  offers  were  unconditional,  the  only  dis- 
pute being  as  to  the  amount  of  loss, — ^suf- 
ficiently tends  to  show  a  waiver  by  the  com- 
nany  of  its  riglit  to  an  appraisement,  jus- 
tifying a  submission  of  the  question  as  to 
waiver  to  the  jury.  Western  Underwriters' 
Asso.  v.  Hankins,"221  HI.  304,  77  N.  E.  447, 
Affirming  122  III.  App.  600. 

And  an  agreement  to  appraise  the  amount 
of  loss,  entered  into  before  a  disagreement 
as  to  that  loss,  avoids  the  effect  of  a  policy 
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provision  requiring  arbitration  in  case  of 
disa$;reement.  British  America  Assur.  Co. 
V.  Darragh,  63  C.  C.  A.  426,  128  Fed.  890. 

d.  Tarytng  tertna  of  aoreement. 

Tlie  entering  into  an  agreement  of  sub- 
mission to  arbitrators,  not  in  accord  with 
the  arbitration  provision  of  the  policy,  and 
standing  on  the  validity  of  an  award  made 
under  such  submission,  waives  the  right  of 
the  insurer  to  insist  that  an  award  must  be 
made  in  accordance  with  the  terms  of  the 
policy  before  suit  can  be  commenced  thereon. 
Adams  v.  New  York  Bowery  F.  Ins.  Co.  85 
Iowa,  6,  51  N.  \V.  1149;  Davis  v.  Atlas  As- 
sur. Co.  16  Wash.  232,  47  Pac.  436,  885. 

Strict  compliance  with  the  arbitration 
condition  of  a  policy  of  insurance  is  waived 
by  a  valid  agreement  for  arbitration  not  in 
exact  accord  with  such  condition.  Chandos 
v.  American  F.  Ins.  Co.  84  Wis.  184,  19 
L.R.A.  321,  54  N.  W.  390. 

And,  where  an  insurer,  before  submission 
to  arbitration,  insists  on  the  execution  of  a 
written  agreement  to  arbitrate  containing 
provisions  not  stated  in  the  arbitration 
clause  of  the  policy,  it  waives  its  right  to 
arbitrate  under  such  policy.  Walker  v.  Ger- 
man Ins.  Co.  51  Kan.  725,  33  Pac.  697. 

If  an  insurer  refuses  to  submit  to  an  ap- 
praisal as  provided  for  in  a  policy  of  insur- 
ance against  fire,  except  on  terms  imposing 
on  the  appraisers  duties  and  powers  not 
prescribed  or  provided  for  in  the  policy,  the 
insured  is  absolved  from  compliance  with 
such  conditions,  and  can  maintain  an  ac- 
tion for  the  loss.  Summerfield  v.  North  Brit- 
ish &  M.  Ins.  Co.  62  Fed.  249. 

An  agreement  entered  into  between  the 
insured  and  insurer  to  arbitrate  the  damage 
to  any  goods  which  can  be  identified  waives 
any  other  arbitration  and  award  provided 
for  and  made  a  condition  precedent  by  the 
policy.  Morley  v.  Liverpool  &  L.  &  G.  Ins. 
Co.  85  Mich.  210,  48  N.  W.  602. 

e.  Acta  of  insurer. 

J.  BefuatU  to  arbitrate. 

A  failure  on  the  part  of  the  insurer  to 
appoint  an  appraiser  to  assist  in  adjusting 
a  loss  according  to  an  arbitration  provision 
of  a  fire-insurance  policy,  after  request  to 
do  so  hy  insured,  waives  a  condition  of  the 
policy  requiring  a  determination  by  arbitra- 
tion in  case  of  disagreement  aa  to  the 
amount  of  loss.  Schouweiler  v.  Merchants' 
Mut.  Ins.  Asso.  11  S.  D.  401,  78  N.  W.  356; 
Continental  Ins.  Co.  r.  Wilson,  46  Kan. 
250,  23  Am.  St.  Rep.  720,  25  Pac.  629. 

And  an  insured  is  excused  from  perform- 
ance of  a  condition  precedent  requiring  ar- 
bitration of  the  amount  of  loss,  by  failure 
of  insurer  to  appoint  an  appraiser  upon  re- 
quest, where  the  insured's  notice  was  served 
upon  an  agent  apparently  clothed  with  gen- 
eral authority.  Milwaukee  Mechanics'  Ins. 
Co.  v.  Schallman,  188  111.  213,  69  N.  E.  12, 
Affirming  90  111.  App.  280. 

And  an  insurer  cannot  take  advantage  of 
15  L.RA.(N.S.) 


the  want  of  arbitration  as  required  by  a 
policy  in  case  of  disagresment  as  to  the 
amount  of  loss,  where  his  refusal,  after  writ- 
ten request  by  insured  to  arbitrate,  defeated 
such  arbitration.  Johnson  v.  Phoenix  Ins. 
Co.  69  Mo.  App.  226. 

In  Gnau  v.  Masons'  Fraternal  Aeci.  Asso. 
109  Mich.  527, 67  N.  W.  546,  it  was  held  that 
a  refusal  to  arbitrate  need  not  be  made  in 
express  terms,  but  that  waiver  of  a  con- 
dition requiring  arbitration  was  shown  by 
an  expression  of  willingness  on  the  part  of 
the  insurer  to  try  the  case  in  court. 

If  an  appraiser  appointed  in  accordance 
with  the  terms  of  an  arbitration  clause  in 
a  policy  of  Are  insurance  withdraws  from 
such  appraisement  without  the  authority  of 
either  party,  it  is  the  right  and  duty  of 
the  party  who  appointed  such  appraiser  to 
choose  another  in  his  place,  but  if  in  such 
case,  the  insurer  refuses  to  choose  another 
appraiser  after  demand,  and  insists  upon  a 
new  appraisement  instead,  such  conduct 
amounts  to  a  waiver  of  the  arbitration  con- 
dition in  the  policy.  Fire  Asso.  of  Phila- 
delphia v.  Appel,  76  Ohio  St.  1,  80  N.  E. 
952. 

If  an  appraiser  or  umpire,  or  one  or  more 
of  them,  were  incompetent  to  serve  as  ar- 
bitrators because  of  being  partial  and  in- 
terested, which  fact  was  unknown  to  as- 
sured at  the  time  the  appointment  of  arbi- 
trators was  made;  and  the  assured,  on  as- 
certaining the  facts,  demanded  of  the  insur- 
er the  selection  of  disinterested  and  compe- 
tent appraisers  as  provided  for  by  the  pol- 
icy, which  the  insurer  refused  to  do, — in- 
sured was  justified  in  breaking  up  the  ar- 
bitration and  suing  on  the  policy.  Western 
Assur.  Co.  V.  Hall  Bros.  143  Ala.  168,  38 
So.  853. 

And  when  a  statute  (Mass.  Stat.  1891, 
chap.  291,  §  1)  provides  that  an  insurance 
company  shall  be  deemed  to  have  waived 
its  right  to  arbitration  under  a  policy  if  it 
does  not,  within  ten  days  after  request,  ap- 
point referees,  etc.,  on  insurer  cannot  set  up 
lack  of  arbitration  as  a  defense  to  a  suit 
on  such  policy  of  insurance  where  the  in- 
sured had  made  a  sufficient  demand  for  such 
arbitration,  to  which  the  insurer  paid  no 
attention,  the  action  not  having  been 
brought  until  after  the  expiration  of  the 
stipulated  ten  days.  McDowell  v.  JEtna 
Ins.  Co.  164  Mass.  444,  41  N.  E.  665. 

But  in  Kenworthy  v.  Queen  Ins.  Co.  8 
Times  I^.  R.  211,  there  was  a  demand  by  in- 
sured for  arbitration,  with  which  the  in- 
surer refused  to  comply,  whereupon  the  in- 
sured brought  suit  upon  the  policy,  con- 
tending that  the  insurer,  by  its  refusal  to 
arbitrate,  had  waived  compliance  with  the 
arbitration  clause;  but  the  court  held  such 
refusal  did  not  constitute  a  waiver,  and 
that  the  proper  course  was  for  the  insured 
to  compel  insurer  to  arbitrate. 

3.  Time  tpithin  whirih  iimurer  must  de- 
mand arbitration. 

An  insurer  must  demand  arbitration  with- 
in a  reasonable  time,  or  au  award  will  be 
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denned  waived;  and  a  failure  to  make  such 
demand  until  near  the  expiration  of  the 
time  within  which  suit  must  be  instituted 
constitutes  such  a  waiver.  Tilley  v.  Con- 
necticut F.  Ids.  Co.  86  Va.  811,  11  S.  E. 
120. 

A  valid  and  binding  arbitration  clause  is 
not,  aa  a  matter  of  law,  waived  by  a  delay  of 
nine  months  after  proof  of  loss  in  giving  no- 
tice that  the  insurer  will  insist  upon  a  settle- 
ment of  the  amount  of  loss  under  the  terms 
of  such  arbitration  clause.  Smith  v.  Cali- 
fornia Ins.  Co.  87  Me.  190,  32  Atl.  872. 

And  when  a  policy  provides  that,  "in  case 
of  any  loss  or  damage,  the  company,  within 
sixty  days  after  the  insured  shall  have  sub- 
mitted a  statement,  shall  either  pay  the 
amount  for  which  it  shall  be  liable,  which 
amount,  if  not  agreed  upon,  shall  be  ascer- 
tained by  award  of  referees,"  etc.,  such  pro- 
vision is  deemed  waived  by  the  insurer  when 
no  dispute  as  to  the  amount  of  loss  arises 
within  such  sixty  days,  although  there  is 
a  dispute  after  the  sixty  days.  Hayes  v. 
Milford  Mut.  F.  Ins.  Co.  170  Mass.  402,  49 
M.  E.  754. 

So,  when  an  insurance  policy  provides 
that  the  loss  shall  be  paid  vnthin  sixty 
days  after  proof  of  loss,  including  an  award 
by  appraisers,  and  proof  of  loss  is  made, 
and  the  insurer  fails  to  dispute  the  claim 
or  demand  arbitration  as  provided  for  in 
the  poli(7  nntil  fifty-seven  days  after  such 
proof  of  loss,  it  is  deemed  to  have  waived 
all  right  to  such  demand.  Zimeriski  v. 
Ohio  Farmers'  Ins.  Co.  91  Mich.  600,  52 
N.  W.  55. 

And  an  insurer  waives  its  right  to  de- 
mand arbitration  under  a  policy  of  insur- 
ance providing  for  arbitration  as  to  the 
amount  of  loss  "at  the  written  request  of 
either  party"  by  delaying  its  demand  there- 
for for  more  than  sixty  days  after  the  filing 
of  proofs  of  loss,  where  the  policy  stipulates 
that  the  loss  shall  become  payable  in  sixty 
days  after  such  filing.  Mclniyre  v.  Na- 
tional Ins.  Co.  5  Ont.  App.  Rep.  680. 

And,  if  an  appraiser's  award  is  defective, 
and  the  insurer  fails  to  demand  a  new  ap- 

Sraisement  until  nearly  a  year  after  the 
re,  and  until  after  the  commencement  of 
suit  upon  the  policy,  such  delay  constitutes 
a  waiver  of  the  conditions  of  the  policy  in 
respect  to  arbitration  and  award.  Davis  v. 
Imperial  Ins.  Co.  16  Wash.  241,  47  Fac. 
439. 

8.  Other  aets. 

If  an  insurer  demands  an  appraisement 
of  a  fire  loss,  but  fails  to  name  an  appraiser, 
or  to  appear  at  the  time  and  place  desig- 
nated, he  thereby  abandons  his  demand,  and 
has  no  right  to  make  a  subsequent  demand 
for  such  an  appraisement.  Northern  Assur. 
Co.  V.  Samuels,  11  Tex.  Civ.  App.  417,  33  S. 
W.  239. 

If  an  insured  has  once  consented  to  arbi- 
trate in  accordance  with  the  provisions  of 
the  policy,  and  the  arbitration  fails  through 
the  fault  of  the  insurer,  such  arbitration 
clause  cannot  stand  in  the  way  of  such  in- 
15  L.RA..(N.S.) 


sured's  right  of  action.  Uhrig  v.  Williams- 
burgh  City  F.  Ins.  Co.  101  N.  Y.  362,  4  N. 
E.  745;  Braddy  v.  New  York  Bowery  F. 
Ins.  Co.  115  N.  C.  354,  20  N.  E.  477. 

Refusal  by  the  insurer  to  proceed  with 
the  arbitration  in  accordance  with  an  arbi- 
tration clause  while  such  proceedings  are 
pending  constitutes  bad  faith  justifying  the 
insured  in  bringing  suit  on  the  policy  to  re- 
cover his  loss.  Bemhard  v.  Rochester  Ger- 
man Ins.  Co.  79  Conn.  388,  65  Atl.  134. 

If  an  attempted  arbitration  and  award 
is  defective,  and,  through  the  fault  of  the 
insurer,  there  is  a  failure  to  enter  upon  a 
new  arbitration,  arbitration  is  waived,  and 
suit  may  be  maintained  on  the  policy.  Da- 
vis V.  Atlas  Assur.  Co.  16  Wash.  232,  47 
Fac.  436,  885,  47  Fac.  439,  Sustained  in 
Davis  ▼.  Imperial  Ins.  Co.  16  Wash.  241. 

If  an  insurer  does  not  in  good  faith  carry 
out  an  agreement  to  arbitrate  the  amount 
of  loss  made  in  accordance  with  the  arbi- 
tration clause  of  a  fire-insurance  policy,  but 
endeavors  to  utilize  the  agreement  to  ob- 
tain delay,  he  cannot  demand  an  appraisal 
as  a  condition  precedent  to  insured's  right 
to  recover.  Carp  v.  Queen  Ins.  Co.  104  Mo. 
App.  502,  79  S.  W.  757. 

And  in  Providence  Washington  Ins.  Co. 
V.  Wolf,  168  Ind.  690,  80  N.  E.  26,  Revers- 
ing (Ind.  App.)  72  N.  E.  606,  it  was  held 
that  bad  faith  tending  to  defeat  the  object 
of  an  appraisal,  or  such  conduct  as  would 
put  the  other  party  to  unnecessary  expense  so 
as  to  coerce  an  unjust  settlement  on  the 
part  of  the  insurer  after  the  parties  have 
agreed  to  have  an  appraisal,  constitutes  a 
waiver  of  a  condition  precedent  requiring 
arbitration  in  case  of  disagreement  as  to 
the  amount  of  loss,  justifying  the  insured  in 
bringing  an  action  on  the  policy. 

An  insurer  who  selects  as  one  appraiser 
a  partisan  willing  and  anxiously  persistent 
in  serving  the  insurer's  interest  waives  the 
right  to  an  appraisal  as  provided  for  by  an 
art>itration  clause  which  requires  compe- 
tent and  disinterested  appraisers;  and  the 
insured  may  decline  to  renew  the  arbitra- 
tion at  the  hands  of  such  appraiser,  or  any 
other.  Continental  Ins.  Co.  v.  Vallanding- 
ham,  116  Ky.  287,  105  Am.  St.  Rep.  218, 
76  S.  W.  22. 

And  an  insurer  is  estopped  from  setting 
up  want  of  an  appraisal  as  a  defense  to  an 
action  where  it  has  tu justifiably  refused  to 
agree  to  persons  named  by  the  insured  for 
appraisers,  a  condition  of  the  policy  'having 
required  that  the  extent  of  loss  or  damage 
be  ascertained  by  disinterested  appraisers 
"mutually  agreed  upon."  Margeson  v.  Com- 
mercial Union  Assur.  Co.  31  N.  S.  337. 

If  arbitration  proceedings  under  an  in- 
surance policy  providing  therefor  are  pre- 
vented by  the  failure  to  procure  an  umpire 
due  to  the  insurer's  interference  and  mis- 
conduct, he  cannot  of  right  demand  that 
proceedings  for  arbitration  be  undertaken 
de  novo;  and  the  insured  may  resort  to  his 
ordinary  legal  remedy.  Powers  Dry  Goods 
Co.  V.  Imperial  F.  Ins.  Co.  48  Minn.  380, 
51  N.  W.  123 ;  Uhrig  v.  Williamsburgh  City 
F.  Ins.  Co.  supra. 
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And  if  insurer  unreasonably  and  in  bad 
faitb  refuses  to  agree  upon  a  "disinterested 
umpire,"  the  fact  that  an  appraisal  has  not 
been  had  does  not  constitute  a  defense  to  a 
suit  on  the  policy.  Bishop  y.  Agricultural 
Ins.  Co.  130  N.  Y.  488.  29  N.  E.  844,  Af- 
firming 56  Hun,  642,  9  N.  Y.  Supp.  350. 

It  is  an  unreasonable  and  improper  re- 
quirement of  insurers,  through  their  arbi- 
trator as  agent,  that  the  umpire  who  is  to 
participate  in  the  determination  of  the 
amount  of  the  disputed  fire  loss  shall  not 
live  in  a  certain  county  or  vicinity;  and 
it  is  incumbent  upon  such  insurers  to  name 
another  appraiser  within  a  reasonable  time 
after  failure  of  the  arbitrators  to  agree  upon 
an  umpire.  Hartford  F.  Ins.  Co.  v.  Asher, 
30  Ky.  iL  Rep.  1053,  100  S.  W.  233. 

/.  Acta  of  insurer's  arbitrator. 

Where  an  insurer's  appraiser  is  a  mani- 
fest partisan  willing  and  anxious  to  serve 
such  insurer,  and  is  mainly  instrumental 
in  securing  a  confessedly  incompetent  Msa- 
pire  whose  action  he  dominates,  an  award 
by  such  appraiser,  which  is  virtually  his 
decision  alone,  will  be  set  aside;  and  in- 
sured is  entitled  to  maintain  an  action  on 
the  policy.  I^evine  v.  Lancashire  Ins.  Co.  66 
Minn.  138,  68  N.  W.  856. 

And  an  insured  ia  relieved  from  the  re- 
quirement in  a  fire-insurance  policy  that  an 
arbitration  and  award  must  be  had  before 
bringing  action  on  the  policy,  where  an  ap- 
praiser chosen  by  the  company  so  acts  as 
to  justify  the  court  in  regarding  him  as 
the  agent  of  the  insurer,  by  unreasonably 
insisting  upon  appointing  as  umpire  in  the 
arbitration  a.  parl^  unknown  to  the  in- 
sured's appraiser  and  living  a  long  distance 
away;  such  acts  amounting  to  a  prevention 
of  arbitration,  justifying  suit  on  the  policy. 
Niagara  F.  Ins.  Co.  v.  Bishop,  154  111.  9, 
45  Am.  St.  Rep.  106,  39  N.  E.  1102,  Af- 
firming 49  111.  App.  388. 

Unjustifiable  refusal  by  insurer's  apprais- 
er to  go  on  with  an  arbitration,  or  procure 
the  appointment  of  an  umpire,  thus  pre- 
venting an  appraisal  as  to  the  amount  of 
loss,  absolves  the  insured  from  compliance 
with  an  arbitration  clause.  Chapman  v. 
Rockford  Ins.  Co.  89  Wis.  672,  28  L.RA.  406, 
62  N.  W.  422. 

But  bad  faith  which  will  amount  to  a 
^w«iver  of  an  insurer's  right  to  insist  on 
an  arbitration  provided  for  in  an  insurance 
policy  will  not  be  inferred  from  the  agree- 
ment of  its  arbitrators  to  the  selection  of 
an  incompetent  person  to  act  as  umpire, 
where  the  insured's  arbitrator  proposed  such 
incompetent  person  as  umpire  and  the  in- 
surer's arbitrator  acquiesced  without  know- 
ing of  such  incompetency.  Kersey  v.  Ph«- 
nix  Ins.  Co.  136  Mich.  10,  97  N.  W.  67. 

And  an  insurance  company  will  not  be 
deemed  to  have  waived  its  right  to  arbi- 
tration because  of  the  failure  to  select  an 
umpire,  where  there  is  no  evidence  that  the 
men  proposed  by  its  arbitrator  were  not 
fair  and  competent  men,  or  that  there  was 
15  L.R.A.(N.S.) 


not  a  valid,  bona  fide  objection  to  the  men 
proposed  by  the  arbitrator  for  the  insured. 
Ibid. 

Where  the  arbitration  under  a  fire-insurance 
policy  fails  because  of  the  arbitrary  and  un- 
justifiable refusal  of  the  appraiser  appoint- 
ed by  the  insurer  to  act  in  the  selection  of 
an  umpire,  and  the  insured  thereupon  noti- 
fies the  company  of  the  fact  and  requests 
that  it  select  a  new  appraiser,  which  re- 
quest is  refused,  the  insurer  thereby  waives 
its  right  to  have  the  amount  of  loss  deter- 
mined by  arbitration,  and  the  insured  pan 
proceed  to  suit  on  the  policy.  (yHourke  v. 
German  Ins.  Co.  99  Minn.  293,  109  N.  W. 
401. 

And  this  is  true  in  the  absence  of  express 
notification  and  refusal  of  the  insurer  to 
appoint  another  appraiser.  McCuUough  v. 
Phcenix  Ins.  Co.  113  Mo.  606,  21  8.  W.  207. 

If  the  arbitrator  selected  by  the  assured 
suggests  the  names  of  worthy,  competent, 
and  unprejudiced  persons  residing  near  the 
scene  of  loss  for  umpire,  and  the  other  ar- 
bitrator expressly  refuses  to  accept  any  of 
them,  refusing  to  name  anyone  on  his  own 
part  in  the  vicinity  of  the  loss,  and  insiste 
on  someone  living  at  a  distance,  the  assured 
may  bring  his  action  without  arbitration. 
Fowble  V.  Phoenix  Ins.  Co.  106  Mo.  App. 
527,  81  S.  W.  485;  Hickerson  v.  German- 
American  Ins.  Co.  96  Tenn.  193,  32  L.R.A. 
172,  33  S.  W.  1041. 

Insisting  on  the  selection  of  an  umpire 
from  a  distant  city,  and  arbitrarily  refus- 
ing to  i^ee  upon  anyone  residing  in  the 
vicinity  of  the  property  insured,  is  such 
conduct  on  the  part  of  an  insurer's  apprais- 
er as  to  constitute  an  abandonment  of  the 
right  to  an  arbitration  which  such  insurer 
has  demanded.  Chapman  ▼.  Roekford  Ins. 
Co.  supra. 

A  suggestion  that  an  umpire  be  selected 
from  the  locality  of  the  fire,  made  by  the 
appraiser  appointed  by  the  insured,  is  not 
unreasonable;  and  the  insistence  of  the  ap- 
praiser appointed  by  the  insurer,  that  the 
umpire  be  taken  from  another  locality, 
which  would  cause  delay  and  expense  in  in- 
vestigating his  fitness,  justifies  the  insured 
in  regarding  the  appraisement  as  abandoned. 
Brock  V.  Dwelling  House  Ins.  Co.  102  Mich. 
683,  26  L.R.A.  623,  47  Am.  St.  Rep.  562, 
61  N.  W.  67. 

And,  where  the  insurer's  ariiitrator  re- 
sorts to  the  expedient  of  preventing  or  de- 
laying action  by  demanding  an  umpire  from 
afar  off,  who,  when  something  might  be  ac- 
complished, finds  it  impossible  to  proceed 
because  of  pressing  business  requiring  sev- 
eral months'  absence,  the  insurer  is  pre- 
cluded by  such  conduct  from  insisting  on 
arbitration  as  a  condition  precedent  to  the 
maintenance  of  an  action  on  the  policy. 
Harrison  v.  Hartford  F.  Ins.  Co.  112  Iowa, 
77,  83  N.  W.  820,  Reversing  on  rehearing 
80  N.  W.  309.  Powers  Dry  Goods  Co.  v. 
Imperial  F.  Ins.  Co.  supra,  is  to  the  same 
effect. 

If  an  insurer's  appraiser  is  prejudiced,  and 
exercises  a  partial  influence  in  favor  of  such 
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insurer,  thereby  obtaining  a  grossly  inade- 
quate award,  such  award  will  be  set  aside 
at  the  suit  of  the  insured,  who  has  acted  in 
good  faith,  and  judgment  will  be  rendered 
on  the  policy.  Glover  v.  Rochester  German 
Ins.  Co.  11  Wash.  143,  39  Pac.  380. 

So,  too.  an  insufficient  award  will  be  set 
aside,  and  action  be  allowed  on  the  policy, 
where  the  insurer's  appraiser,  in  the  ab- 
sence of  insured's  appraiser  and  without 
notice  to  him,  submits  his  estimate  to  the 
umpire,  who  accepts  such  estimate  without 
consulting  insured's  appraiser.  New  York 
Mut.  Sav.  &  L.  Asso.  t.  Manchester  Fire 
Assur.  Co.  94  App.  Div.  104,  87  N.  Y.  Supp. 
1075. 

And  where  an  insurer's  adjuster,  in  an- 
swer to  insured's  oiler  to  arbitrate,  prom- 
ises to  investigate  and  then  write  insured, 
but  never  does  so,  such  conduct  amounts  to 
a  waiver  of  insurer's  right  to  plead  non- 
performance of  a  provision  requiring  arbi- 
tration as  a  condition  precedent  to  recovery 
on  the  policy.  Hooker  v.  Phcenix  Ins.  Co. 
69  Mo.  App.  141. 

So,  an  award  made  by  an  umpire  and  in- 
surer's appraiser  without  notice  to  insured 
or  his  appraiser  will  be  set  aside  at  the  suit  of 
such  insured,  who  may  proceed  to  judgment 
upon  the  policy,  even  though  bad  faith  upon 
the  part  of  such  umpire  and  appraiser  is 
not  shown.  Schmitt  Bros.  v.  Boston  Ins. 
Co.  82  App.  Div.  234,  81  N.  Y.  Supp.  767. 

TI.  Conclufiton. 

It  is  apparent  from  what  has  been  set 
out  in  the  foregoing  note  that  practically 
every  one  of  the  many  principles  governing 
arbitration  in  insurance  as  a  condition  prece- 
dent to  the  maintenance  of  an  action  on 
a  policy  is  unsettled  in  law.  To  attempt 
a  reconciliation  of  the  multiple  interpreta- 
tions and  varied  applications  of  the  various 
"arbitration  clauses"  would  be  useless,  since 
many  of  the  adjudications  are  in  direct 
conflict,  each  basing  its  decision  upon  a 
line  of  reasoning  totally  distinct  from  oth- 
ers deciding  the  exact  point  involved,  and 
in  many  cases  without  reference  to  the  di- 
verse holdings  except  to  remark  that  they 
are  not  considered  good  law.  This  diversity 
of  opinion  is  in  many  cases  due  to  the  lead- 
ing case  of  Scott  v.  Avery,  which  has  been 
subjected  to  two  constructions,  upon  each 
of  which  a  long  line  of  cases  has  been 
based.  The  validity  of  the  stipulation  for 
arbitration  as  to  the  amount  of  loss  or  dam- 
age in  case  of  disagreement  between  the 
insurer  and  the  insured  is  now  generally 
recognized  in  practically  all  jurisdictions 
except  Nebraska,  and  the  standard  forms 
of  policies  adopted  by  the  various  states 
have  done  much  toward  further  clarifica- 
tion of  the  law  of  arbitration  in  insurance. 
And  this  is  especially  true  with  regard  to 
whether  the  agreement  requires  arbitration 
as  a  condition  precedent,  or  whether  it  is 
simply  collateral  and  independent,  in  which 
case  it  will  not  bar  an  action  on  the  pol- 
icy, as  a  breach  of  the  collateral  agreement 
gives  only  a  right  of  action  for  such  breach. 
15  L.R.A.(\.S.) 


The  standard  policies  have  also  aided  the 
courts  in  determining  upon  whom  devolves 
the  duty  of  requesting  or  demanding  com- 
pliance with  the  arbitration  stipulation,  as 
in  some  standard  forms  this  is  expressly 
provided  for.  Much  of  the  vexatious  liti- 
gation is  due  to  abuse  of  the  arbitration 
agreement  by  the  insurer:  but  it  is  now 
generally  held  that  any  bad  faith  or  course 
of  procedure  upon  the  part  of  the  insurer 
detrimental  to  the  insured  will  constitute 
a  waiver  of  such  insurer's  right  to  demand 
compliance  or  plead  noncompliance  with  the 
arbitration  clause  as  a  defense  to  any  ac- 
tion on  the  policy.  In  view,  however,  of 
the  great  diversity  of  holdings,  the  cases 
herein  have  been  set  out  with  considerable 
fullness,  and  to  recapitulate  more  than  the 
foregoing  generalities  would  be  but  a  work 
of  supererogation.  Q.  J.  C. 


UNITED     STATES     CIRCUIT    COURT 
OF  APPEAIiS,  NINTH  CIRCUIT. 

E.  W.  JOHNSTON,  Appt., 

V. 

CORSON  GOLD  MINING  COMPANY  et  aL 
(—  C.  C.  A.  — ,  157  Fed.  145.) 

Ijease  —  future  commencement. 

1.  A  provision  in  a  lease  that,  if  the 
lessor  cannot  deliver  possession  as  contem- 
plated, delay  in  delivery  of  possession  will 
not  work  an  abridgment  of  the  term,  but 
shall  operate  to  defer  the  date  of  its  com- 


Case  ffote.  —  Effect  of  provision  that 
term  of  lease  shall  commence  in  fu- 
turo. 

Since  a  lease  which  creates  only  a  chattel 
interest  in  land,  and  not  a  freehold,  for  the 
vesting  of  which  livery  of  seisin  is  not  nec- 
essary, may  be  made  to  commence  in  futuro 
{Shep.  Touch.  241;  Field  v.  Howell,  6  Ga. 
423;  Whitney  v.  Allaire,  1  N.  Y.  307 ;  United 
Merchants*  Realtv  4  Improv.  Co.  v.  Roth, 
122  N.  Y.  628,  107  N.  Y.  Supp.  511),  and  it 
being  a  general  rule  that  whether  an  in- 
strument is  to  be  regarded  as  a  lease  or  only 
as  an  agreement  for  a  lease  depends  upon 
the  intention  of  the  parties,  to  be  collected 
from  the  whole  instrument,  the  fact  that 
such  instrument  provides  for  the  commence- 
ment of  the  term  at  a  future  date  is  not  of 
itself  conclusive  of  its  character. 

In  Weed  v.  Crocker.  13  Gray,  219,  an  In- 
denture reciting  that  one  party  "hereby 
leases  and  demises"  to  the  other  party,  for 
the  term  of  ten  years,  a  certain  part  of  a 
mill,  the  rent  to  commence  on  the  Ist  day  of 
.fanuary  next  ensuing,  containing  further 
provisions  as  to  additions  to  be  made  to  said 
mill,  and  for  furnishing  water  power,  and 
covenants  for  the  payment  of  taxes,  against 
waste,  and  against  assigning  or  underlet- 
ting without  consent,  was  construed  to  be 
a  lease;  the  court  saying:     "It  is  no  objec- 
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mencempnt  do?s  not  change  the  character  of 
the  conveyance  from  an  executed  to  an  ex- 
«cutory  contract. 
Same  —  remedy  of  lessee. 

2.  A  lessee  having  a  present  interest  in 
the  term,  but  out  of  possession,  cannot 
maintain  a  bill  in  equity  a^inst  a  trespas- 
ser in  possession  to  establish  title,  acquire 
possession,  remove  a  cloud,  for  an  account- 
ing and  an  injunction,  since  he  has  a  com- 
plete and  adequate  remedy  at  law  by  eject- 
ment. 

Same  —  equitable  relief. 

3.  Kquity  has  no  jurisdiction  of  a  suit 
by  one  out  of,  against  one  in,  possession  of 


real  estate,  to  cancel  !».  void  instrument  and 
remove  a  cloud  from  the  title,  where  he  also 
seeks  to  recover  possession  and  mesne  profits 
and  damages,  although  he  prays  for  addi- 
tional relief  within  the  jurisdiction  of  that 
court. 


(November  4,  1907.) 

APl'KAL  by  plaintiff  from  an  order  of  the 
District  Court  of  the  United  States  for 
the  Second  Division  of  the  District  of  Alas- 
ka dismissing  a  suit  to  recover  possession  of 
certain  real  estate.    Affirmed. 


tion  that  the  term  is  to  commence  in  futu- 
ro.  It  is  a  familiar  principle  of  law  that 
a  lease  may  create  a  term  to  commence  in 
futuro;  but,  as  a  general  rule,  a  deed  can- 
not create  a  freehold  to  commence  in  futuro; 
and  this  is  the  established  distinction." 

In  Bacon  v.  Bowdoin,  22  Pick.  401,  an  in- 
strument setting  forth  a  covenant  to  com- 
plete a  building  then  erected,  for  the  manu- 
facture of  cotton,  and  to  furnish  water  pow- 
er and  machinery  therefor,  by  a  certain  day, 
containing  express  and  apt  words  of  a  pres- 
ent demise  for  the  term  of  ten  years  from 
such  day,  was  construed  as  intending  a  pres- 
ent demise  to  commence  in  futuro. 

In  Western  Boot  &.  Shoe  Co.  v.  Gannon, 
60  Mo.  App.  642,  an  instrument  whereby 
one  party  agreed  to  lease  to  another  two 
floors  of  a  building  in  process  of  construc- 
tion for  the  term  of  five  years  beginning 
not  earlier  than  a  certain  date  or  as  soon 
thereafter  as  said  building  should  be  com- 
pleted, and  further  agreed  to  furnish  power, 
heat,  and  water,  the  use  of  an  elevator,  and 
certain  other  facilities;  in  consideration  of 
which  the  other  party  agreed  to  pay  a  cer- 
tain sum  per  month  and  keep  such  proper- 
ty in  repair  during  the  term, — was  con- 
strued as  a  lease  rather  than  an  agreement 
for  a  lease,  the  commencement  of  a  term  be- 
ing fixed  although  the  event  on  which  it 
depended  was  contingent,  and  although  the 
covenantor,  at  the  time  of  the  execution 
thereof,  bad  no  title  to  the  premises,  but 
only  an  agreement  for  a  lease. 

In  Berar  v.  Flues,  64  N.  Y.  518,  a  lease 
of  premises  for  a  year,  to  commence  in  futu- 
ro, was  held  not  to  be  an  executory  contract 
prior  to  the  time  for  taking  possession;  and 
that  therefore,  upon  the  lessee's  refusal  to 
perform,  the  lessor  was  not  limited  to  the 
recovery  of  actual  damages,  but  could  hold 
the  lessee  liable  for  the  rent. 

In  Colclough  v.  Carpeles.  89  Wis.  239,  61 
N.  W.  836,  it  was  held  that  an  instrument 
providing  that  one  party  "hereby  lets,  de- 
mises, and  leases  unto"  the  other  party  the 
premises  described,  "to  have  and  to  hold  the 
samo  for  a  term  ending"  at  a  certain  day  at 
a  specified  annual  rental,  "said  rental  to 
begin  when  the  building  herein  after  de- 
scribed shall  be  ready  for  occupancy;"  the 
first  party  agreeing  to  erect  a  factory  build- 
ing on  the  premises,  and  to  complete  it 
rcadv  for  occupancy  on  or  before  a  certain 
15  L.R.A.(N.S.) 


day  unless  prevented  by  causes  beyond  his 
control, — ^was  a  valid  lease  in  preaenti  for  a 
term  to  commence  tn  futuro. 

So,  also,  in  Hammond  v.  Barton,  93  Wis. 
183,  07  N.  W.  412,  a  tease  of  a  room  in  a 
building  in  process  of  erection  "for  the  term 
of  Ave  years  from  completion  of  said  build- 
ing" was  held  to  be  a  valid  lease  tn  pre- 
senti  for  a  term  to  commence  in  futuro,  the 
element  of  certainty  in  the  commencement 
of  the  term  being  satisfied  by  the  comple- 
tion of  the  building  and  the  occupancy  of 
the  room  by  the  lessee. 

The  books  contain  a  large  number  of 
cases  in  which  an  instrument  providing  for 
a  term  to  begin  at  a  future  date  has  been 
regarded  as  ejecting  a  present  demise  to 
commence  in  futuro,  but  which  do  not  dis- 
cuss the  question  here  under  consideration. 
Among  those  may  be  cited  Shaw  v.  Farns- 
worth,  108  Mass.  358;  Hallett  v.  Wylie,  3 
Johns.  44,  3  Am.  Dec.  457;  Thornton  v. 
Payne,  6  Johns.  74;  Trull  v.  Granger,  8  N. 
Y.  115:  People  ex  rel.  Ward  v.  Kelsey,  38 
Barb.  269,  14  Abb.  Pr.  372. 

The  doctrine  that  the  existence  of  a  pro- 
vision for  the  commencement  of  the  term  at 
a  future  date  does  not  of  itself  determine 
the  character  of  an  instrument  as  being  an 
e.xecutory  agreement  for  a  lease,  is  also  rec- 
ognized in  the  following  cases,  in  which, 
however,  the  instrument  in  question  was 
found  to  have  been  intended,  not  as  a  pres- 
ent demise,  but  as  an  agreement  for  a  lease. 

Thus,  in  Scottish-American  Mortg.  Co.  v. 
Taylor  (Tex.  Civ.  App.)  74  S.  W.  564,  it  was 
held  that,  where  one  party  agreed  to  rent 
land  of  another  in  the  event  that  such  oth- 
er could  get  possession  of  it  on  foreclosure, 
but  which  agreement  failed  in  consummation 
because  the  parties  could  not  agree  upon  the 
amount  of  reduction  of  rent  on  account  of 
the  postponement  of  the  foreclosure  sale, 
there  was  no  binding  rental  contract. 

In  Boisseau  v.  B'uUer,  90  Va.  45,  30  S.  E. 
457,  an  instrument  whereby  one  party  agreed 
to  lease  a  warehouse  for  a  period  of  five 
years  from  a  future  date,  at  a  specified  an- 
nual rental,  but  concluding  with  the  words 
"the  above  to  be  covered  by  a  regular  lease 
subject  to  approval  by  all  parties."  was  con- 
strued as  evincing  an  intention  thereby  to 
make  an  executory  agreement  for  a  lease 
only,  and  not  a  present  demise. 
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Statement  by  Hnnt,  District  Judge: 
Appeal  from  a  judgment  dismissing  an 
action  brought  on  the  equity  side  of  the  dis* 
trict  court  of  the  district  of  Alaska,  sec- 
ond division.  PlaintifiTa  bill  alleges  sub- 
stantially these  facts:  That,  prior  to  and 
on  May  9,  1906,  the  Universal  Mining  Com- 
pany was  and  is  the  owner  of  certain  de- 
scribed mining  claims  in  the  Nome  district 
of  Alaska;  that  it  became  owner  by  a  deed 
of  conveyance  duly  made  and  delivered  to  it 
by  the  defendant  Corson  Gold  Mining  Com- 
pany, dated  January  17,  1906,  and  filed 
for  record  in  the  proper  district  on  April  24, 
1906;  that  title  to  the  said  mining  claims 
held  by  the  Corson  Gold  Mining  Company 
before  the  delivery  of  the  deed  to  the  Uni- 
versal Mining  Company  was  a  possessory 
mining  title,  by  force  of  location  thereto- 
fore made,  and  subsequent  conveyances  to 
the  said  Corson  Gold  Mining  Company  of 
an  undivided  half  of  each  and  all  the  de- 
scribed properties,  the  said  Corson  Gold 
Mining  C<Hnpany  having  had,  prior  to 
the  delivery  of  the  deed,  and  the 
said  Universal  Mining  Company  having 
thence  had,  the  legal  title  to  an  undivided 
half  of  part  of  said  properties,  and  the  equi- 
table title  to  a  part  thereof;  that,  about 
May  9,  1906,  at  Manchester,  New  Hamp- 
shire, the  defendant  Universal  Mining  Com- 
pany, on  one  side,  and  the  plaintiff  John- 
ston on  the  other,  entered  into  a  lease, 
whereby  the  Universal  Mining  Company 
leased  its  right  and  title  to  the  properties 
involved  in  this  suit  to  the  plaintiff; 
that  the  lease  recited  that  the  Universal 
Mining  Company  owned  a  half  interest  in 
the  property,  and  that  the  other  undivided 
half  belonged  to  one  Gray,  the  Universal 
Mining  Company  expressly  recognizing  the 
rights  of  its  cotenant;  that  the  right  of  en- 
try in  and  up<»  the  mining  properties  for 
the  purpose  of  prospecting  and  mining  gold 
was  given;  that  the  lease  contained  the  fol- 
lowing provision  as  to  possession  and  terms: 
"It  is  also  understood  and  agreed  between 
the  parties  hereto  that  the  term  of  this 
lease  shall  be  for  the  period  of  two  years 
beginning  the  1st  day  of  July,  1906;  pro- 
vided, however,  that  if,  for  any  reason,  said 
party  of  the  nrst  part  shall  be  unable,  or 
shall  refuse,  on  said  1st  day  of  July,  to  de- 
liver to  the  said  second  party  herein  pos- 
session of  said  properties,  as  contemplated 
in  this  lease,  then,  and  in  that  case,  such 
delay  in  delivery  of  possession  shall  not 
work  an  abridgment  in  the  term  of  this 
lease,  but  shall  operate  merely  to  defer  the 
date  of  its  commencement  until  such  date 
as  possession  may  be  delivered  as  aforesaid. 
The  said  lessor  covenants  and  agrees  to  use 
all  reasonable  endeavor  and  legal  means  to 
put  the  lessee  in  possession  of  the  premiseq 
above  described  on  said  1st  day  of  July, 
15  L.R.A.(N.S.) 


1906,  or  as  soon  thereafter  as  possible:" 
that  the  lessor  also  agreed  that  it  would  not 
interfere  with  possession  by  the  lessee  a* 
contemplated  by  the  lease. 

Plaintiff  alleges  that  the  lease  was  re- 
corded in  Nome  on  June  21,  1906,  and  that 
it  has  been  in  force  ever  since  the  execution 
and  delivery  of  the  same;  that,  about  Jtme 
10,  1906,  at  Manchester,  New  Hampshire, 
one  E.  W.  Spurr  purported  to  execute,  un- 
der the  seal  of  the  Corson  Gold  Mining; 
Company,  and  as  its  president,  a  certain 
lease  between  the  said  Corson  Gold  Mining 
Company,  defendant  herein,  and  one  Judson 
T.  Webster,  also  a  defendant  herein;  that 
this  lease  was  for  the  same  properties  in- 
volved in  this  action;  that  Spurr  had  no  au- 
thority to  execute  or  deliver  such  a  lease; 
that  Webster,  the  lessee  named  therein,  re- 
fused to  accept  the  lease  as  drawn,  signed 
by  Spurr,  or  to  act  in  accordance  with  the 
terms  thereof;  that,  between  the  time  Web- 
ster received  the  lease  in  June,  1905,  and 
March  16,  1906,  Webster,  without  the  con- 
sent or  knowledge  of  the  Corson  Gold  Min- 
in  Company,  made  material  alterations  in 
the  lease;  that  Webster  affixed  his  signa- 
ture to  the  duplicates  of  the  purported 
lease;  that,  between  September  25  and 
December  15,  1905,  Webster  sent  one 
of  the  duplicates  of  the  said  purport- 
ed lease,  so  altered  by  him,  to  an 
agent  of  his  in  Nome,  together  with  a 
sublease  from  himself  (Webster)  to  Thoma» 
M.  Gil»on,  a  defendant  herein ;  that  the  sub- 
lease covered  the  mining  claims  involved 
herein,  together  with  certain  other  prop- 
erties, and  included  an  assignment  from 
Webster  to  the  said  Gibson  of  the  purported 
lease  to  the  said  Webster  of  the  properties- 
embraced  in  the  sublease;  that,  about  De- 
cember 8,  1905,  Webster  sent  back  one  of  the- 
duplicate  copies  of  the  said  purported  lease,, 
so  altered  and  signed  by  him,  to  the  attor- 
ney of  the  Corson  Gold  Mining  Company 
at  Manchester,  with  the  request  that  the 
company  consent  to  and  ratify  the  altera- 
tions made  by  him  in  the  purported  lease, 
saying  that  he  could  not  accept  the  said 
lease  unless  said  changes  therein  were  made, 
but  that,  on  December  12th,  the  stockhold- 
ers of  the  Corson  company  considered  the- 
changes  and  the  request  of  Webster,  repudi- 
ated the  transactions  had  by  Spurr  with 
Webster,  and  withdrew  all  offers  of  a  lease 
to  him,  and  notified  Webster  about  Decem- 
ber 13,  1906;  that,  notwithstanding  these 
things,  Webster,  at  some  time  between  Sep- 
tember 25,  1905,  and  March  16, 1906.  deliver- 
ed to  the  said  defendant  Gibson  the  duplicate 
of  the  said  pretended  lease,  and  the  sublease 
and  assignment,  and  Gibson  put  the  same  on 
record  on  March  16,  1906;  and  that  all  these 
things  were  done  without  the  consent  or 
knowledge  of  the  Corson  Gold  Mining  Corn- 
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pany,  or  its  officers  or  successors;  that  the 
defendant  Gibson  and  the  defendants  Was- 
key  and  Harding,  claiming  an  interest  with 
Gibson,  by  force  of  transfer  by  him  under 
the  said  purported  lease,  and  the  said  sub- 
lease, entered  upon  the  mining  properties 
involved,  in  May,  1906,  claiming  the  right 
to  do  so  by  virtue  of  the  said  unauthorized 
and  fraudulent  lease,  and  the  said  sublease 
and  assignment,  and  began  working  upon 
the  claims,  and  were  working  upon  them 
when  this  action  was  brought,  and  had  taken 
from  them  large  quantities  of  gold.  Plain- 
tiff alleges  that,  since  July  1,  1906,  when 
the  terms  of  his  said  lease  began,  he  has 
tried  to  enter  peaceably  upon  the  properties 
embraced  in  his  lease,  and  has  demanded 
possession  thereof  fnnn  Gibson,  Waskey,  and 
Harding,  who  were  occupying  and  working 
the  same,  but  that  they  refused  to  surren- 
der possession,  or  to  permit  him  to  enter 
for  the  purposes  of  his  said  lease,  or  for  any 
purpose;  that  the  cotenant  Gray  is  not  in 
possession  exclusively  or  adversely  to  plain- 
tiff or  to  plaintiff's  lessor,  nor  is  he  mining 
the  properties,  and  he  does  not  oppose  entry 
and  mining  by  plaintiff;  that  defendants 
Gibson,  Waskey,  and  Harding  are  accounta- 
ble for  all  gold  taken  fr<Hn  the  mining 
claims  since  July  1,  1906,  or  that  may  be 
taken  therefrom  by  them  hereafter,  prior 
to  the  termination  of  plaintiff's  lease,  but 
plaintiff,  not  having  access,  cannot  ascertain 
the  true  amount  of  gold  that  has  been 
taken;  and  that  the  defendants  last  named 
have  no  right  of  claim  or  possession  to  the 
said  mining  properties  other  than  the  void 
and  pretended  lease.  It  is  then  allied  that 
the  defendant  Willey,  prior  to  the  making 
of  the  lease  to  the  plaintiff  Johnston  by  the 
defendant  Universal  Mining  Company,  was 
the  controlling  stockholder  of  said  corpora- 
tion, and  alone  conducted  on  its  part  the 
negotiations  which  resulted  in  the  making 
of  the  lease  to  plaintiff,  and  assented  to  the 
same,  but  that  at  the  time  of  the  commence- 
ment of  this  suit  he  was  publicly  stating 
that  plaintiff's  lease  was  of  no  validity,  and 
that,  by  dealings  between  himself  as  presi- 
dent of  the  Universal  Mining  Company, 
and  himself  individually,  he  has  obtained 
a  deed  of  conveyance  from  the  com- 
pany to  himself  individually  of  all  of  the 
mining  claims  embraced  in  the  lease  to 
this  plaintiff  Johnston,  and  that  this  deed 
was  made  without  authorization  by  the 
stockholders  or  directors,  and  that  if  it  is 
put  on  record,  it  will  operate  to  cloud  and 
embarrass  plaintiff's  title  to  his  leasehold 
Interest  in  the  said  mining  property;  that, 
since  July  1,  1906,  when  the  term  of  the 
plaintiff's  lease  began,  plaintiff  has  demand- 
ed of  Willey,  as  president  of  the  corporation, 
that  the  company  and  Willey,  as  president, 
put  him  in  peaceable  possession  of  the  min- 
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ing  properties,  in  fulfilment  of  the  covenants 
of  the  lease;  but  that  Willey  has  failed  to 
take  any  steps  to  that  end,  but  is  combining 
with  the  defendants  Gibson,  Waskey,  and 
Harding  to  leave  them  in  the  possession  and 
enjoyment  of  the  properties  under  the  al- 
leged void  lease  to  the  defendant  Webster; 
that  the  record  of  the  void  lease  to  Web- 
ster, and  Webster's  sublease  and  assign- 
ment to  Gibson,  constitute  a  cloud  upon 
plaintiff's  title  to  his  leasehold  interest; 
that  the  defendants  are  not  responsible 
financially  for  the  value  of  the  gold  taken 
or  to  be  taken;  that  the  occupation  by  Gib- 
son, Waskey,  and  Harding,  and  the  taking 
of  gold  from  the  claims,  and  the  exclusion 
of  plaintiff  therefrom,  constitute  great  and 
irreparable  injury,  for  which  plaintiff  has 
no  adequate  remedy  at  law;  that  plaintiff, 
at  great  expense,  prepared  to  mine  the 
claims  from  and  after  July  1,  1906;  that 
the  open  working  season  is  a  brief  one;  and, 
if  the  defendants  shall  be  left  in  possession, 
the  claims  may  be  wholly  worked  out  before 
final  decree  can  be  obtained ;  and  that  plain- 
tiff will  he  put  to  great  additional  expense 
unless  he  can  enter  upon  and  operate  the 
claims  under  his  lease.  Plaintiff  asks  for  a 
decree  in  his  favor,  adjudging  that  the  Uni- 
versal Mining  Company,  when  it  made  and 
delivered  its  lease  to  plaintiff,  was  the  own- 
er of  the  legal  possessory  title  to  the  proper- 
ties described  in  the  lease;  and  that,  on 
July  1,  1906,  he  became  lawfully  entitled 
to  the  possession  of  the  properties  in  co- 
tenancy with  Gray;  and  that  the  pretended 
lease  from  the  defendant  Corson  Gold  Min- 
ing Company  to  Webster  was  not  author- 
ized, and  was  materially  altered  prior  to 
delivery  without  the  consent  of  the  Corson 
Gold  Mining  Company,  and  was  and  is  null 
and  void ;  that  the  defendants  Webster,  Gib- 
son, Waskey,  and  Harding  have  no  right, 
under  said  pretended  lease,  to  the  posses- 
sion of  the  said  properties,  and  tliat  they 
have  never  acquired  any  rights  by  any  lease 
or  sublease,  or  assignment,  but  that  the  said 
instruments  are  clouds  upon  plaintiff's  title 
to  his  leasehold  interest.  Cancelation  of  the 
alleged  pretended  lease  to  the  defendant 
Webster,  and  the  sublease  thereunder,  and 
the  partial  assignment  to  Gibson,  is  prayed 
for,  and  a  decree  is  asked  enjoining  Gib- 
son, Waskey,  and  Harding  from  continuing 
to  occupy  the  claims,  and  from  extracting 
gold  therefrom,  and  compelling  them  to  sur- 
render possession  to  plaintiff,  and  requiring 
them  to  account  for  gold  extracted;  and 
that  defendant  Willey  be  restrained 
from  disparaging  plaintiff's  title,  and 
that  he  may  deliver  into  court  deeds,  pur- 
porting to  convey  from  the  Universal  Mining 
Company  to  himself  the  said  mining  prop- 
erty; and  that,  until  final  decree,  restrain- 
ing order  be  issued. 
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A  temporary  restraining;  order  was  issued, 
and  a  motion  for  preliminary  injunction  was 
Iieard.  The  plaintiff  filed  several  affidavits 
tending  to  substantiate  the  alle^tions 
of  his  complaint.  The  defendants  also  filed 
Affidavits,  denying  plaintifTs  allegations  as 
to  title,  and  setting  forth  that  they  had  been 
in  possession  since  March,  1900,  and  had 
redeemed  the  property  from  a  foreclosure 
at  an  expense  of  $10,000,  and  thereafter  had 
spent  large  sums  upon  it;  and  that  they 
-claimed  title  and  possession  in  good  faith. 
The  defendants  Gibson,  Waskey,  and  Hard- 
ing filed  a  demurrer  to  the  application  for 
an  injunction,  on  the  ground  that  plaintiff 
did  not  state  a  cause  of  equitable  cognizance 
as  against  them.  The  demurrer  was  sus- 
tained, and  injunction  pendente  lite  was  de- 
nied, for  the  reason  that  the  plaintiff  was 
not  entitled  to  relief  in  equity.  The  bill 
was  dismissed  as  against  appellees,  without 
prejudice  to  maintenance  by  plaintiff  of  an 
action  at  law. 

Argued  before  Gilbert  and  Rosa,  Circuit 
-Judges,  and  Hunt,  District  Judge. 

Messrs.  Shepard  St  Flett,  with  Mr. 
Thomas  R.  Shepard,   for  appellant: 

Plaintiff  out  of  possession  may  maintain 
an  equitable  action  to  remove  a  cloud  on 
title,  coupled  with  a  demand  to  enjoin  de- 
fendants from  committing  trespass  or  waste, 
or  for  otbcr  equitable  relief,  and  for  posses- 
sion. 

Big  Six  Development  Co.  v.  Mitchell,  1 
L.R.A.(N.S.)  332,  70  C.  C.  A.  569,  138  Fed. 
279  i  Chapman  v.  Toy  Long,  4  Sawy.  28,  Fed. 
Cas.  No.  2,610;  Bunce  t.  Gallagher,  6 
Blatchf.  481,  Fed.  Cas.  No.  2,133;  Trotter 
V.  Heckscher,  42  N.  J.  Eq.  254,  7  Atl.  650; 
Whipple  V.  Farrar,  3  Mich.  436,  64  Am.  Dec. 
■99;  Oormley  v,  Clark,  134  U.  S.  338,  33  L. 
ed.  909,  10  Sup.  Ct.  Rep.  554;  Wilson  v. 
Dresser,  152  111.  387,  38  N.  E.  888;  Collins 
V.  Colley  (N.  J.  Ch.)  11  Atl.  118;  Obcrein 
V.  Wells,  163  111.  101,  45  N.  E.  294;  Bett- 
man  v.  Harness,  42  W.  Va.  433,  36  L.R.A. 
506,  26  S.  K.  271;  Erickson  v.  Fisher,  61 
Minn.  300,  53  N.  W.  638;  Hammond  v. 
Pennock,  01  N.  Y.  145;  Hoopcs  v.  Devaughn, 
43  W.  Va.  447,  27  S.  E.  251. 

Where  the  law  cannot  furnish  one  out  of 
possession  full  and  complete  relief,  his  right 
to  resort  to  equity  to  have  a  cloud  removed 
is  complete. 

Pom.  Kq.  Jur.  f{  231-242,  1399,  note  4; 
Redmond  v.  Packenham,  66  111.  434;  Plant 
V.  Barclay,  50  Ala.  661 ;  Thompson  v.  Lynch. 
29  Cal.  189;  Hager  v.  Shindler,  29  Cal.  47: 
Branch  v.  Mitchell,  24  Ark.  431;  King  v. 
Carpenter,  37  Mich.  363;  Ormsby  v.  Barr, 
22  Mich.  80;  Low  v.  Staples,  2  Xev.  209; 
Pier  v.  Fond  du  Lao.  38  Wis.  470 ;  Lawrence 
V.  Zinpleman,  37  Ark.  643;  Booth  v.  Wiley, 
102  111.  84. 
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Equity,  having  assumed  jurisdiction  for 
one  purpose,  will  retain  it,  that  the  whole 
litigation  may  be  settled. 

Shipman  v.  Furniss,  69  Ala.  666,  44  Am. 
Rep.  628;  Big  Six  Development  Co.  v.  Mitch- 
ell, supra;  Mead  v.  Camfield,  11  N.  J.  Eq, 
38;  Pom.  Eq.  Jur.  2d  ed.  ${  231,  242;  Obcr 
v.  Gallagher,  93  U.  S.  199,  207,  23  L.  ed. 
829,  831 ;  Gormley  v.  Clark,  134  U.  S.  338, 
349,  33  L.  ed.  909,  914,  10  Sup.  Ct.  Rep. 
506;  Crane  v.  Conklin,  1  N.  J.  Eq.  346,  22 
Am.  Dec.  619;  Mosely  v.  Miller,  13  Bush, 
408;  1  Story,  Eq.  Jur.  !§  228,  229;  Lockett 
V.  Hurt,  67  Ala.  198;  Ray  v.  Womble,  66 
Ala.  32. 

An  immediate  right  to  possession  is  nec- 
essary in  order  to  maintain  ejectment. 

10  Am.  &:  Eng.  Enc.  Law,  p.  494,  note  6, 
pp.  495,  496,  note  1;  16  Cye.  Law  ft  Proe. 
p.  60,  t  d. 

Messrs.  Charles  S.  Wheeler,  J.  F. 
Bowie,  Gordon  Hall,  and  Albert  Fink, 
for  appellees: 

An  action  cannot  be  maintained  in  equity 
for  the  recovery  of  a  mining  claim  by  par- 
ties out  of  possession,  against  parties  in  pos- 
session working  the  claim. 

Tornanses  v.  Melsing,  46  C.  C.  A.  616,  100 
Fed.  782 ;  Alaska,  Code  Civ.  Proc.  S  475. 

The  fact  that  one  out  of  possession,  in  ad- 
tion  to  the  relief  usually  accorded  in  eject- 
ment, seeks  cancelation  of  the  lease,  does 
not  create  a  case  cognizable  in  equity. 

Boston  &  M.  Consol.  Copper  &  S.  Min.  Co. 
V.  Montana  Ore  Purchasing  Co.  188  U.  S. 
632-641,  47  L.  ed.  626-632,  23  Sup.  Ct.  Rep. 
434;  Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.  61  L.R.A.  230,  60  C.  C.  A.  79,  112 
Fed.  4;  United  States  v.  Wilson,  118  U.  S. 
86,  30  L.  ed.  110,  6  Sup.  Ct.  Rep.  991;  Har- 
land  V.  Bankers'  &  M.  Teleg.  Co.  32  Fed. 
306;  Speigle  v.  Meredith,  4  Biss.  120,  Fed. 
Cas.  No.  13,227;  Morrison  v.  Marker,  93 
Fed.  692 ;  Whitehead  v.  Shattuck,  138  U.  S. 
146,  34  I...  ed.  873,  11  Sup.  Ct.  Rep.  276. 

Hunt,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

The  important  question  is  whether  plain- 
tiff had  a  plain,  adequate,  and  complete 
remedy  at  law.  If  he  had,  then  the  lower 
court  properly  refused  to  entertain  his  bill 
as  one  entitling  him  to  equitable  relief,  at 
least  until  after  he  had  instituted  his  legal 
action.  We  have  plaintiff,  a  lessee  out  of 
possession,  knowing  that  defendants,  third 
persons,  were  in  possession,  mining  the 
property  involved,  and  claiming  right  <rf 
possession,  now  suing  in  equity  to 
establish  title,  to  acquire  possession, 
to  cancel  an  instrument  and  remove 
a  cloud,  for  an  accounting,  and  for  injunc- 
tion to  prevent  further  mining.  The  com- 
plaint si'ts  forth  facts  which,  beinjj  taken  to 
be  true,  show  appellees  to  be  naked  trea- 
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passers, — that  is,  that  they  went  upon  and 
hold  possession  of  the  property  without  ti- 
tle, legal  or  equitable,  in  themselves  or  their 
predecessors,  while  plaintiff  shows  that  he  is 
a  lessee  of  the  owners  of  both  legal  and 
equitable  title,  and  that  his  right  of  pos- 
session began  in  July  1,  1006,  but  that  he 
has  been  wrongfully  excluded  from  the  prop- 
erty by  these  appellees.  The  contract  under 
which  plaintiff  claims  was  an  executed  lease, 
containing,  among  others,  this  clause: 

"Witnesseth :  That  for  and  in  consider- 
ation of  the  rents,  royalties,  covenants,  and 
agreements  to  be  paid  and  performed  by  the 
said  party  of  the  second  part,  the  said  party 
of  the  first  part  has  agreed  to  lease,  demise, 
and  let,  and  does  hereby  lease,  demise,  and 
let,  to  the  said  party  of  the  second  part,  all 
its  right,  title,  and  interest  in  and  to  the 
properties  and  mining  claims  hereinafter 
specifically  described." 

The  proviso  (heretofore  quoted  in  the 
statement  preceding  this  opinion)  assured 
the  enjoyment  of  the  property  by  plaintiff 
for  the  full  period  of  two  years,  but  it  did 
not  change  the  character  of  the  conveyafice 
by  making  it  an  executory,  rather  than  an 
executed,  contract.  A  lease  to  commence 
(ft  future  is  grantable.  Whitney  v.  Allaire, 
1  N.  Y.  306;  Becar  v.  Flues,  64  N.  Y.  518. 
The  lessee  acquired  an  interest  in  the  term, 
which  he  could  assign,  and  from  which  he 
could  maintain  ejectment  without  any  fur- 
ther act  upon  his  part,  if  possession  was 
withheld  after  his  right  of  entry  became 
complete.  If  the  plaintiff's  lessor  had  been 
in  possession  on  July  1,  1906,  and  for  any 
reason  had  refused  to  surrender  possession 
to  plaintiff,  such  ref\isal  would  not  have  op- 
erated to  defer  plaintiff's  right  of  posses- 
sion, notwithstanding  plaintiff's  enjoyment 
might  have  been  postponed,  and  his  term 
of  two  years  might  not  have  begun  until 
after  he  obtained  actual  possession.  This 
construction  of  the  lease  is  reasonable,  and 
appears  to  be  in  harmony  with  the  whole 
instrument,  for  in  another  part  thereof  the 
lessor  covenanted  and  agreed  with  the  lessee 
that  he  would  use  all  reasonable  endeavor 
and  legal  means  to  put  the  lessee  in  posses- 
sion "on  said  Ist  day  of  July,  1906,  or  as 
«oon  thereafter  as  possible."  Any  doubt  \ 
upon  this  point,  however.  ha.s  been  resolved  , 
by  the  pleading  of  plaintiff,  which  is  framed 
upon  the  theory  that  plaintiff's  right  of  pos- 
session accrued  July  Ist.  He  claims,  not 
under  an  agreement  for  a  lease,  but  under 
an  existing  lease:  and  he  asks  for  mesne 
profits  from  July  1.  1906. — profits  to  which 
he  would  have  no  claim  unless  his  right  of 
possession  accrued  at  that  specified  date. 

The  estate  of  plaintiff  as  a  lessee  could 
only  have  l»een  perfected  by  his  entry,  but, 
after  July  I.  1900.  which  was  the  date  al- 
leged by  plaintiff  for  the  commencement  of 
15  L.«!a.(X.S.) 


the  term,  his  interest  as  lessee  was  such 
that,  though  not  in  actual  possession,  still 
he  had  a  pre.sent  interest  in  the  term,  and 
could  maintain  ejectment.  Wood,  Land.  & 
T.  p.  266;  Tyler,  Ejectment,  pp.  75,  77; 
Van  Rensselaer  v.  Slingerland,  26  N.  Y. 
580;  Adam's  Eq.  p.  217.  In  Tull  v.  Gran- 
ger, 8  X.  Y.  116,  the  right  of  possession  in 
preaenii  was  held  to  be  all  that  was  neces- 
sary to  maintain  ejectment,  and  an  entry 
is  not  necessary.  And  in  Gardner  v.  Ke- 
teltas,  3  Hill,  332,  38  Am.  Dec.  637,  it  was 
held  that  ejectment  would  lie  by  a  lessee 
before  entry  against  a  stranger  in  posses- 
sion, and  wrongfully  withholding  from 
plaintiff.  Plaintiff  being  out  of  possession 
with  a  right  of  action  in  ejectment,  his 
remedy  was  complete  and  adequate  against 
those  in  possession,  it  being  indisputable 
that  ancillary  suit  could  be  brought  upon 
the  equitable  side  of  the  court  to  restrain 
waste  or  destruction  of  the  estate,  pending 
the  hearing  and  determination  of  the  ac- 
tion at  law.  Erhardt  v.  Boaro,  113  U.  S. 
627,  28  L.  ed.  1113,  5  Sup.  Ct.  Rep.  660, 
Id.  113  U.  S.  637,  28  L.  ed.  1116,  6  Sup. 
Ct.  Rep.  565. 

Where  there  is  a  legal  title,  and  one  who 
holds  it  is  kept  out  of  possession  by  defend- 
ants holding  adversely,  the  remedy  is  at  law 
to  recover  possession.  "Equity  in  such  cases 
has  no  jurisdiction,  unless  its  aid  is  required 
to  remove  obstacles  which  prevent  a  success- 
ful resort  to  an  action  of  ejectment,  or  when, 
after  repeated  actions  at  law,  its  jurisdic- 
tion is  invoked  to  prevent  a  multiplicity  of 
suits,  or  there  are  other  specific  equitable 
grounds  for  relief."  United  States  v.  Wil- 
son, 118  U.  S.  86,  30  L.  ed.  110,  6  Sup.  Ct. 
Rep.  901 ;  Harland  v.  Bankers'  &  M.  Teleg. 
Co.   (C.  C.)   32  Fe4.  306. 

Plaintiff  doubts  whether  ejectment  would 
lie.  saying  that  "it  is  very  questionable 
whether,  if  plaintiff  should  attempt  to  pro- 
ceed in  ejectment,  he  would  be  able  to  main- 
tain his  action."  That  ejectment  ordinarily 
affords  ample  remedy  to  recover  mesne  prof- 
its cannot  be  disputed;  that  it  affords  am- 
ple remedy  to  recover  possession  cannot  be 
disputed;  and  that  damages  can  be  recov- 
ered in  ejectment  is  also  certain.  His 
doubts  must  therefore  rest  upon  the  appre- 
hension that  in  this  particular  case  the  law 
cannot  give  him  all  the  relief  he  needs,  be- 
cause, in  addition  to  the  several  kinds  of 
relief  just  enumerated,  he  must  have  a  de- 
cree of  cancelation  of  the  fraudulent  and 
altered  lease  to  Webster,  and  a  decree  of 
removal  of  the  cloud  created  thereby  upon 
his  title,  and  because  he  must  have  injunc- 
tion from  further  trespass  in  operating  the 
property.  It  is  this  full  relief  that  he 
prays,  seeking  to  justify  his  prayer  upon 
the  ground  that,  where  equity  takes  juris- 
diction, it  will  give  such  full  relief,  whether 


Digitized  by  V^jOOy  IC 


1084 


UNITED  STATES  CIRCUIT  COUKT  OF  APPEALS. 


MoVm 


legal  or  equitable,  as  to  all  matters  relat- 
ing to  the  subject-matter  of  the  bill,  even 
though  relief  is  granted  in  matters  which 
would  not  have  been  the  subject  of  equita- 
ble interposition,  had  they  aloiie  been  the 
original  subjects  of  the  relief  sought.  Plain- 
tiff has  cited  decisions  holding  that  a  bill 
to  remove  a  cloud  will  lie,  though  plaintiff 
is  out  of  possession,  where  his  legal  remedy 
is  not  adequate,  and  that  ejectment  is  an 
inadequate  remedy  in  all  cases  where,  al- 
though plaintiff  might  recover  possession,  a 
void  instrument  or  muniment  of  title  would 
be  left  outstanding  and  uncanceled.  Bunce 
V.  Gallagher,  6  Blatchf.  481,  Fed.  Cas.  No. 
2,133,  and  Sayers  v.  Burkhardt,  29  C.  C.  A. 
137,  42  U.  S.  App.  742,  85  Fed.  246,  de- 
cided by  the  Federal  courts,  are  construed 
to  sustain  this  proposition.  The  latter  was 
a  case  where  the  inject  of  the  suit  was  to 
remove  a  cloud,  and  to  set  aside  as  fraudu- 
lent certain  proceedings  had  in  a  state 
court,  and  to  declare  the  same  null  and 
void.  But  the  weight  of  decision  by  the 
Federal  courts  is  against  the  doctrine  that 
appellant  relies  upon,  in  that  it  is  well  es- 
tablished that,  where  plaintiff  is  not  in  pos- 
session, and  defendant  is,  a  suit  to  quiet 
title  is  not  within  the  jurisdiction  of  a 
court  of  equity,  where  other  relief  as  well 
is  sought.  And  this  is  true,  even  though 
a  number  of  additional  reliefs  are  prayed 
for,  part  of  which  may  be  included  within 
the  jurisdiction  of  equity. 

Smyth  V.  New  Orleans  Canal  &  Bkg.  Co. 
141  U.  S.  656,  36  L.  ed.  891,  12  Sup.  Ct. 
Rep.  113,  cited  in  the  opinions  of  many 
courts,  is  a  leading  case.  Complainant 
there  went  into  equity,  asking  that  his  title 
be  adjudged  valid,  and  for  possession,  and 
for  rents  and  profits.  In  the  bill  it  was  al- 
leged that  certain  proceedings  taken  by  the 
Land  Department  of  the  government  were 
invalid,  and  that,  because  of  the  invalidity 
of  the  proceedings,  complainant's  right  was 
not  defeated  or  impaired.  The  prayer  also 
asked  that  complainant  might  be  declared 
to  be  the  owner,  and  put  in  possession  of 
the  premises  described,  and  have  an  ac- 
counting for  rents  and  profits.  An  exam- 
ination of  the  brief  for  the  appellant  in 
that  case  shows  that  it  was  forcibly  urged 
upon  the  court  that  the  bill  should  be  main- 
tained in  equity,  because  there  was  not  an 
adequate  remedy  at  law,  and  because  fraud 
was  charged  which  prevented  complainant 
from  completing  his  title  to  a  portion  of 
the  lands,  and  that  a  multiplicity  of  suits 
would  be  necessary,  and  that  his  title  was 
threatened,  and  that  it  was  the  province  of 
a  court  of  equity  to  stop  these  acts,  inves- 
tigate the  frauds,  compel  an  accounting, 
and  that  equity  alone  could  afford  adequate 
relief.  But  Justice  Field,  for  the  court,  said 
that,  notwithstanding  the  statements  of  the 
15  L.R.A.(N.S.) 


bill  respecting  the  alleged  illegal  and  fraud- 
ulent use  of  certain  ancient  grants,  and  the- 
alleged  illegal  proceedings  of  the  depart- 
ment, the  bill  averred  possession  by  com- 
plainant of  a  legal  title.  Continuing,  he 
said:  "Whether  that  title  can  be  enforced 
against  other  claimants  will  depend,  of 
course,  upon  the  validity  of  the  ancient 
grants  produced,  and  of  the  proceedings  by 
which  Louisiana  is  alleged  to  have  acquired 
the  property.  That  can  be  shown  in  an  ac- 
tion at  law,  as  well  as  in  a  suit  in  equity." 

It  was  further  held  that  the  all^ations- 
as  to  the  illegality  of  the  action  of  the  Land 
Department,  and  the  fraudulent  proceed- 
ings of  the  defendants  in  bringing  forward' 
the  pretended  ancient  grants,  were  entirely 
unnecessary  to  the  maintenance  of  the  ac- 
tion, as  the  facts  upon  which  title  to  the- 
premises  rested  eould  be  readily  shown 
in  an  action  at  law.  It  was  said  that  all* 
the  facts  and  questions  necessary  to  deter- 
mine the  right  to  the  property  could  be 
considered  and  disposed  of  in  a  single  ac- 
tion at  law,  and  allegations  of  fraudulent 
profeeaings,  respecting  the  acquisition  of 
the  title,  did  not  convert  the  action  at  law 
into  a  suit  in  equity.  Boston  &  M.  Cons<d. 
Copper  ft  S.  Min.  Co.  v.  Montana  Ore  Pur- 
chasing Co.  188  U.  S.  632,  47  L.  ed.  626,  23 
Sup.  Ct.  Rep.  434. 

In  McGuire  v.  Pensacola  City  Co.  ( 1901 ) 
44  C.  C.  A.  670,  105  Fed.  677,  the  court  of 
appeals  of  the  fifth  circuit  dismissed  a  bill,, 
where  the  plaintiff  sued  in  equity,  praying- 
for  an  injunction  to  restrain  defendants- 
from  interfering  with  certain  lands,  or  com- 
mitting trespass  thereon,  for  a  receiver,  for 
an  account  as  to  rents  and  profits ;  that  the 
title  be  quieted;  and  that  a  tract  of  land 
be  decreed  to  belong  to  plaintiff,  together 
with  rents  and  profits.  The  decision  was- 
that  there  was  nothing  alleged  to  confer  ju- 
risdiction, although  the  bill  showed  that 
the  complainant  had  a  legal  title  to  the- 
land,  and  that  defendants  had  obtained  pos- 
session by  force,  and  were  in  possession.  It 
was  held  that,  if  the  defendants  were  tres- 
passers, they  could  be  joined  as  defend- 
ants in  an  action  in  ejectment,  and  that  the 
equitable  jurisdiction  would  not  be  inter- 
posed to  prevent  a  multiplicity  of  suits,  a» 
each  defendant  had  a  right  to  submit  his 
claim  of  title  and  right  to  possession  to  a 
jury.  It  was  also  argued  that  the  court 
had  jurisdiction  in  equity  to  inquire  intO' 
the  allegations  made  of  conspiracy,  fraud, 
and  violence.  But  the  court  said:  "The 
fact  that  the  defendants  conspired  to  ob- 
tain possession  of  the  land,  or  committed 
frauds  and  violence  to  obtain  possession. 
the  complainant  having  the  legal  title  and 
the  right  to  possession,  does  not  confer  ju- 
risdiction in  equity  of  a  suit  to  recover  the 
lands.     These  wrongs   on   the   part   of   th« 
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■defendants  do  not  prevent  the  plaintiff  from 
recovering  the  lands  at  law  in  ejectment. 
Such  averments  in  a  bill  to  recover  real  es- 
tate and  its  rents,  brought  by  a  plaintiff 
out  of  possession,  and  having  the  legal  title 
against  defendants  in  possession,  do  not 
■confer  jurisdiction  in  equity.  Smyth  v. 
New  Orleans  Canal  k  Bkg.  Co.  141  U.  S. 
666,  600,  661,  36  L.  ed.  891,  892,  893,  12 
Sup.  Ct.  Rep.  113.  The  averments  that  the 
-defendants  hold  the  lands  under  void  judg- 
ments are  without  effect  as  conferring  ju- 
risdiction, because  the  judgments  could  as 
well  be  held  void  at  law.  Smythe  v.  New 
Orleans  Canal  &.  Bkg.  Co.  (C.  C.)  34  Fed. 
«26;  Lewis  v.  Cocks,  23  Wall.  466,  409,  23 
L.  ed.  70,  71." 

To  the  contention  that  the  court  had  ju- 
risdiction to  quiet  title  from  the  cloud  rest- 
ing upon  the  land  by  the  acts  of  the  de- 
fendants, the  court  replied  that  it  was  well 
settled  "that  a  plaintiff  not  in  possession, 
having  the  legal  title,  cannot  maintain  a 
bill  against  defendants  who  are  in  posses- 
'flion  to  remove  cloud  from  title." 

In  Hanley  v.  Kansas  ft  T.  Coal  Co.  (1901; 
<3.  C.)  110  Fed.  62,  the  relief  sought  was  a 
decree  establishing  a  right  and  title  of 
plaintiff  to  possession  and  use  of  lands, 
that  a  trustee  be  appointed  to  carry  into 
«ffect  a  last  will  and  testament,  that  an  ac- 
-counting  be  had,  and  for  judgment  and  gen- 
eral relief.  Judge  Rogers  decided  that  a 
«ourt  of  equity  will  not  take  jurisdiction, 
at  the  instance  of  a  plaintiff  out  of  posses- 
«ion,  to  determine  as  between  such  plaintiff 
asserting  title  and  a  defendant  in  posses- 
-sion  claiming  adversely  the  simple  and 
naked  questions  of  who  holds  the  legal  title 
to  the  land  or  the  right  to  the  possession 
thereof.  He  continued:  "Nor  is  authority 
required  to  show  that  in  such  a  case  as 
that  the  equity  jurisdiction  of  the  Federal 
■court  would  not  attach  because  facts  are 
«tated  in  the  bill  which,  in  a  proper  case, 
wonid  give  the  court  jurisdiction,  on  the 
^onnd  of  an  account  between  the,  parties, 
for  the  reason  that  an  accounting  depends 
upon  the  title  or  right  to  possession,  and 
the  jurisdiction  to  try  the  title  is  in  a  court 
of  law.  U.  S.  Rev.  SUt.  (  723,  U.  8.  Comp. 
Stat.  1901,  p.  683,  article  7  of  the  Consti- 
tution of  the  United  States.  See  also  cases 
■cited  in  vol.  2  of  the  Notes  of  Gould  ft 
Tucker  to  U.  S.  Rev.  Stat.  §  723.  Nor  can 
the  equity  jurisdiction  of  a  Federal  court 
attach  to  quiet  title  in  favor  of  a  plaintiff 
who  is  either  out  of  possession  or  has  not 
Acquired  the  legal  title,  as  against  a  de- 
fendant in  possession  asserting  adverse  ti- 
tle. Frost  V.  Spitley,  121  U.  S.  652,  30  L. 
ed.  1010,  7  Sup.  Ct.  Rep.  1129;  Dick  v.  For- 
aker,  155  U.  S.  404,  39  L.  ed.  201,  15  Sup. 
Ct.  Rep.  124;  Adoue  v.  Strahan  (C.  C.)  97 
Fed.  691." 
15  L.R.A.(N.8.) 


In  Bearden  v.  Benner  (1003;  C.  C.)  120 
Fed.  690,  the  prayer  was  that  complainants' 
title  be  decreed  and  confirmed,  that  a  cer- 
tain deed  be  decided  to  have  only  conveyed 
a  life  estate,  that,  if  necessary,  the  deed  be 
corrected  and  reformed,  and  thus  a  cloud 
be  removed  from  complainants'  title;  that 
an  account  be  had,  and  an  order  of  sale  be 
made,  and  that  the  proceeds  be  paid  over 
to  complainants;  and  that  a  preliminary  in- 
junction issue  restraining  defendant  from 
selling  or  encumbering  the  interests  claimed 
by  the  complainants.  The  court  treated  the 
bill  as  one  showing  that  the  possession  of 
the  land  in  dispute  was  held  adversely  to 
complainants,  and  under  a  claim  of  title 
to  the  fee  in  defendant.  Jurisdiction  was 
denied,  the  rule  being  upheld  that  "those  only 
who  have  a  clear  legal  and  equitable  title 
to  land  connected  with  possession  have  any 
right  to  claim  the  interference  of  a  court 
of  equity,  to  give  them  peace  or  dissipate  a 
cloud  on  the  title."  Jurisdiction  was  also 
refused,  notwithstanding  the  alleged  neces- 
sity for  an  accounting;  the  court  quoting 
from  the  leading  case  of  Hipp  v.  Babin,  19 
How.  271,  16  L.  ed.  633,  where  Justice 
Campbell,  for  the  Supreme  Court,  laid  down 
the  rule  that,  when  a  party  has  a  right  to 
a  possession  which  he  can  enforce  at  law, 
his  right  to  the  rents  and  profits  is  also  a 
legal  right,  and  must  be  enforced  in  the 
same  jurisdiction.  Furthermore,  Judge 
Speer  held  that  although  the  bill  might 
have  been  maintained  under  the  practice  of 
the  state  of  Georgia,  yet  that  the  courts  of 
the  United  States,  being  controlled  by  the 
Constitution  and  the  acts  of  Congress,  can- 
not deprive  a  person  of  his  right  to  a  trial 
by  jury  in  an  action  at  law. 

In  United  States  Min.  Co.  t.  Lawson 
(1902;  C.  C.)  116  Fed.  1006,  Judge  Mar- 
shall very  clearly  reviews  the  principal 
cases  bearing  upon  the  question  under  con- 
sideration. That  was  a  bill  brought  for  an 
injunction  to  restrain  defendants  from 
working  on  plaintiff's  mining  claim,  and 
that  the  title  of  the  plaintiff  be  quieted. 
The  action  was  looked  upon  by  the  learned 
judge  as  maintainable  under  the  statutes  of 
the  state  of  Utah,  but,  after  reference  to 
the  7th  Amendment  to  the  Constitution  of 
the  United  States,  and  to  ^  723  of  the  Re- 
vised Statutes,  providing  that  suits  in  equity 
shall  not  be  sustained  in  the  Federal  courts 
where  a  plain,  adequate,  and  complete  rem- 
edy at  law  may  be  had,  it  was  pointed  out 
that  there  was  no  averment  that  the  plain- 
tiff was  in  possession,  but  that  it  appeared 
that  the  title  of  the  plaintiff  was  a  legal 
one,  and  that,  if  defendants  were  in  posses- 
sion, the  property  could  be  recovered,  and 
the  title  could  be  determined  in  an  action 
of  ejectment.  The  court  said:  "It  is  a 
familiar  rule  that,  where  a  part  of  the  re- 
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lief  to  which  plaintiff  is  entitled  is  equita- 
ble, a  court  of  equity,  having  jurisdiction 
for  this  purpose,  will  ordinarily  assume  ju- 
risdiction of  the  entire  case,  and  grant  both 
the  legal  and  equitable  relief  that  the  case 
demands.  It  is  no  less  well  settled  that 
the  right  to  an  injunction  to  prevent  the 
continuance  of  a  wrong  may  be  a  sufficient 
equitable  incident  to  give  a  court  of  equity 
jurisdiction  of  what  would  otherwise  be  a 
legal  action.  Root  v.  Lake  Shore  &,  M.  S. 
R.  Co.  105  U.  S.  207,  26  L.  ed.  981 ;  Jesus 
College  V.  Bloom,  3  Atk.  262;  1  Pom.  Eq. 
Jur.  S  236.  To  have  this  effect,  however, 
the  equitable  relief  must  be  something  more 
than  simply  in  aid  of  a  legal  action  or  dur- 
ing its  pendency.  Courts  of  equity  do  not 
usually  undertake  to  try  disputed  legal  ti- 
tles to  land.  American  Dock  &  Improv.  Co. 
V.  Public  Schools.  37  N.  J.  Eq.  266.  And, 
before  a  plaintiff  is  entitled  to  a  perma- 
nent injunction  restraining  the' violation  of 
a  common-law  right,  he  must  ordinarily  es- 
tablish this  right  at  law.  Imperial  Gas- 
light &  Coke  Co.  V.  Broadbent,  7  H.  L.  Cas. 
001,  C06.  In  the  Federal  courts,  at  least, 
it  is  common  practice  to  proceed  in  equity 
for  an  injunction  to  preserve  real  property 
pending  legal  proceedings  for  the  deter- 
mination of  the  title.  Erhardt  v.  Boaro, 
113  V.  S.  527,  28  L.  ed.  1113,  5  Sup.  Ct. 
Rep.  560;  Waterloo  Min.  Co.  v.  Doe,  27 
C.  C.  A.  50,  48  U.  S.  App.  411,  82  Fed.  45; 
St.  Louis  Min.  &  Mill.  Co.  v.  Montana  Min. 
Co.  (C.  U.)  68  Fed.  129;  Stevens  v.  Wil- 
liams, 6  Morrison  Min.  Rep.  449." 

Decisions  within  this  circuit  are  to  the 
same  effect.  In  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.  (1901)  61  L.R.A.  230, 
50  C.  C.  A.  79,  112  Fed.  4,  the  prayer  was 
for  a  temporary  injunction  restraining  de- 
fendants from  boring  wells  and  removing 
oil,  and  for  a  decree  that  complainant  bad 
full,  complete,  and  equitable  title  to  the 
premises  involved,  that  a  receiver  be  ap- 
pointed, and  that  adverse  claims  of  defend- 
ants be  adjudged  without  right.  This  court 
held  that  the  circuit  court  had  no  juris- 
diction to  try  the  title  to  the  property,  or 
to  judge  the  complainant  to  be  entitled  to 
the  possession  thereof.  The  cases  of  White- 
head V.  Shattuck,  138  U.  S.  146,  34  L.  ed. 
873,  11  Sup.  Ct.  Rep.  276;  and  Black  v. 
Jackson,  177  U.  S.  349,  44  L.  ed.  801,  20 
Sup.  Ct.  Rep.  048,  were  quoted  from,  to  sus- 
tain the  general  rule  that  equity  will  not 
proceed  to  determine  title  or  right  of  pos- 
session to  lands  brought  by  one  who  is  out 
of  possession  against  a  claimant  in  posses- 
sion. Davidson  v.  Calkins  (C.  C.)  92  Fed. 
230.  wherein  Judge  Wellborn  ably  reviews 
decisions  of  the  Supreme  Court,  was  cited 
with  approval.  California  Oil  &  Gas  Co. 
V.  Miller  (C.  C.)  96  Fed.  12. 
16  L.RA.(N.S.) 


In  Morrison  v.  Marker  (1899;  C.  C.)  QJ 
Fed.  692,  a  decree  was  asked  adjudging  a 
deed  to  be  fraudulent  and  void,  and  that  it 
I  be  canceled,  that  complainant  be  adjudged 
to  have  a  good  and  valid  title,  and  that  the 
title  of  complainant  be  quieted.  Judge 
Morrow,  sitting  in  the  circuit  court,  de- 
cided tnat  there  was  not  a  case  stated  with- 
in the  equity  jurisdiction  of  the  court,  and 
quoted  with  approval  from  Frost  v.  Spitley, 
supra,  where  it  was  held  that  a  person  out 
of  possession  cannot  maintain  a  bill  to  re- 
move a  cloud  upon  title,  and  to  quiet  the 
possession  of  real  estate,  whether  his  title  i» 
legal  or  equitable,  for,  if  his  title  is  legal, 
his  remedy  is  by  action  of  ejectment,  and, 
if  equitable,  he  must  acquire  the  legal  ti- 
tie  and  then  bring  ejectment. 

In  Northern  P.  R.  Co.  v.  Amacker,  1  C. 
C.  A.  345,  7  U.  S.  App.  33,  40  Fed.  529. 
this  court  again  sustained  the  general  rules 
as  heretofore  stated.  That  was  a  suit  seek- 
ing a  decree  declaring  that  defendants  had 
no  estate  in  certain  lands  claimed  by  the 
complainant,  that  the  title  of  the  complain- 
ant was  good,  and  praying  that  the  de- 
fendants be  enjoined  from  asserting  claim 
to  the  lands,  adverse  to  the  complainant. 
Equity  jurisdiction  was  denied.  To  like 
effect  is  Southern  P.  R.  Co.  v.  Goodrich 
(1893;  C.  C.)  67  Fed.  879. 

Similar  questions  were  also  involved  in 
Empire  State-Idaho  Min.  &  Developing  Co. 
V.  Bunker  Hill  &  S.  Min.  &  Concentrating 
Co.  (1903)  S8  C.  C.  A.  311,  121  Fed.  973. 
Bill  in  equity  was  brought  by  the  Empire 
State  Company  to  quiet  title  to  a  certain 
mining  claim.  The  controversy  related  to 
extralateral  rights.  It  was  contended  that 
possession  of  the  property  did  not  appear 
to  be  in  the  appellee,  but  the  bill  alleged 
that  the  appellee  was  in  possession  of  all 
of  the  lode  or  vein  which  extended  beyond 
a  certain  plane,  and  within  vertical  planes 
of  projected  end  lines.  The  court  expressly 
regarded  that  as  an  averment  of  possession 
of  all  that  part  of  the  lode  which  was  in 
controversy,  and,  when  the  point  of  posses- 
sion was  settled,  proceeded  to  show  that  a 
trespass  and  threat  to  continue  to  extract 
ore  were  alleged;  wherefore  it  was  held 
equity  would  intervene. 

Among  the  decisions  by  courts  of  the 
states,  that  of  Long's  Appeal,  92  Pa.  171. 
bears  closely  upon  the  case  under  consid- 
eration. There  the  subjects  of  the  bill  in 
equity  were  leasehold  estates.  Fraud  and 
conspiracy  were  set  up,  and  nine  kinds  of 
relief  were  asked,  including  injiuiction.  ac- 
counting, and  that  the  interests  claimed  by 
plaintiff  be  declared  his.  The  court  held 
the  case  as  properly  in  ejectment,  looking 
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upon  it  as  one  where  plaintifT  was  really 
seeking  to  establish  bis  title  against  de- 
fendant in  possession.  "Her  title,"  said  the 
court,  "may  be  worthless,  but  she  has  pos- 
session, and  until  he  proves,  by  an  action  at 
law,  that  he  has  the  right  to  that  posses- 
sion by. virtue  of  a  good  title,  she  cannot 
be  disturbed."  Haggin  v.  Kelly,  136  Cal. 
481,  00  Pac.  140. 

Appellant  relies  largely  upon  the  recent 
case  of  Big  Six  Development  Co.  v.  Mitch- 
ell, 1  L.R.A.(N.S.)  332,  70  C.  C.  A.  569,  138 
Fed.  279,  as  being  direct  authority  that 
equity  will  retain  his  bill.  The  facts  there 
presented  an  unusual  case  for  injunctive 
relief,  and  the  court,  Judge  Hook  dissent- 
ing, held  that,  as  the  injury  was  to  the 
res,  equity  had  jurisdiction  not  only  to  re- 
strain waste  or  threatened  trespass,  but, 
having  acquired  jurisdiction,  might  pro- 
ceed "to  settle  the  question  of  title,  and  to 
remove  the  cloud."  The  doctrine  thus  ex- 
pressed was  applied  to  a  very  unusual  con- 
dition of  facts,  and,  unless  its  meaning  is 
circumscribed  by  the  peculiar  features  of 
the  case,  it  would  appear  to  be  an  exten- 
sion of  equitable  jurisdiction  beyond  the 
rule  of  decision  of  this  circuit,  and  of  oth- 
er circuits,  as  laid  down  in  Kellar  v.  Craig, 
61  0.  C.  A.  306,  126  Fed.  630,  and  other 
Federal  cases  already  cited. 

It  results  from  what  we  have  said  that, 
inasmuch  aa  plaintiff  has  a  complete  rem- 
edy at  law,  his  position  invoking  the  gen- 
eral equity  powers  of  the  court  cannot  be 
upheld.  Bruce  v.  Murray,  59  C.  C.  A.  494, 
123  Fed.  366.  Manifestly,  the  principal  is- 
sue involved  in  the  case,  and  the  one  that 
should  be  first  tried,  is  right  of  possession 
against  defendants  in  possession,  and  de- 
fendants have  a  right  to  stand  on  their 
possession  until  compelled  to  yield  to  bet- 
ter title,  and  to  demand  trial  by  jury  as  to 
whether  plaintiff  has  a  true  title.  Fussell 
T.  Gregg,  113  U.  S.  554,  28  I.,  ed.  994,  5 
Sup.  Ct.  Rep.  631. 

As  plaintiff  claims  no  special  rights  un- 
der the  Alaska  Codes,  other  than  such  as 
he  is  entitled  to  under  general  equitable 
principles,  which  it  may  be  assumed  are 
not  narrowed  by  the  Codes,  it  is  unnecessary 
to  consider  the  argument  of  the  appellees  to 
the  effect  that,  under  Alaska  Code  Civ. 
Proc.  {$  301,  475,  courts  of  equity  will  not 
determine  questions  of  title  and  right  of 
possession  at  the  instance  of  one  out  of 
possession,  in  an  action  brought  by  such 
person  against  one  in  possession. 

The    order    dismissing    the    bill    without 
prejudice  to  an  action  at  law  is  affirmed. 
16  L.K.A.(N.8.) 


COLOBADO  SUPREME  COURT. 

CHARLES  W.  ENOS  et  al.,  Appts., 

v. 

ISABEL  L.  E.  ANDERSON  et  al. 

(40  Colo.  395,  93  Pac.  475.) 

Statute  of  frauds  —  asHumptlon  of  debt. 

1.  An  agreement  by  a  purchaser  of  real 
estate  to  assume  and  pay  an  enc\imbrancp 
thereon  as  part  of  the  consideration  is  not 
within  the  provision  of  the  statute  of  frauds 
requiring  a  promise  to  answer  for  the  debt 
of  another  to  be  in  writing. 

Same  —  time  of  pcrforinancc. 

2.  That  a  contract  by  a  purchaser  of  real 
estate  to  assume  and  pay  an  encumbrance 
thereon  as  part  of  the  consideration  is  not 
to  be  performed  within  a  year  does  not  ren- 
der it  void  under  the  statute  of  frauds. 
I/lmitatlon  of  action  —  promise  to  pay 

another's  debt. 

3.  An  action  for  breach  of  contract  to  pay, 
as  part  of  the  consideration  for  transfer  of 
real  estate,  notes  of  the  vendor  to  a  stranger, 
secured  upon  the  property,  does  not  accrue 
until  the  vendor  is  required  to  pay  them. 
Evidence  —  varying  contract. 

4.  The  vendor  must  establish  the  agree- 
ment beyond  a  reasonable  doubt  to  vary  a 
deed  for  a  named  consideration  which  excepts 
an  encumbrance  from  the  covenant  of  war- 
ranty, so  as  to  establish  an  agreement  on  the 
part  of  the  vendee  to  assume  and  pay  the 
encumbrance  as  part  of  the  consideration 
for  the  conveyance. 

Contract  —  certainty. 

5.  A  vendor  cannot  hold  the  vendee  per- 
sonally liable  for  the  amount  of  an  encum- 
brance on  the  property  which  the  vendee  as- 
sumed and  agreed  to  pay,  but  which  the  ven- 
dor has  been  compelled  to  pay,  if  the  parties 
at  the  time  of  the  conveyance,  after  ne- 
gotiating upon  the  subject,  could  not  agree 
that  such  undertaking  should  be  incorpo- 
rated in  the  contract. 

(July  1,  1907.) 


Case  Note.  —  Is  agreement  hy  vendee 
to  pay  erunimbrance  within  statute 
of  frauds  as  to  promise  to  answer 
for  the  debt  of  another? 

By  the  great  weight  of  authority,  an 
agreement  by  the  purchaser  of  property, 
with  the  vendor,  to  pay  as  part  of  the  pur- 
chase price  an  encumbrance  to  which  the 
property  is  subject,  is  not  a  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage  of 
another,  within  the  meaning  of  the  statute 
of  frauds  requiring  such  promises  to  be  in 
writing,  signed  by  the  promisor  or  his  agent, 
thereunto  duly  authorized. 

The  theory  of  the  decisions  is  that  the 
promise  is  a  promise  to  pay  the  purchaser's 
own  debt  to  the  vendor,  and  the  fact  that 
performance  of  that  promise  incidentally 
discharges  the  indebtedness   of   the  vendor 


Digitized  by 


Google 


1088 


COLORADO  SUPREME  COURT. 


JCLT, 


APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  the  City  and 
County  of  Denver  in  plaintiffs'  favor  in  an 
action  brought  to  enforce  an  alleged  con- 
tract to  pay  otr  an  encumbrance  on  real  es- 
tate.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Benedict  &  Phelps,  for  appel- 
lants; 

The  agreement  'was  within  the  statute  of 
frauds. 

Estabrook  v.  Smith,  0  Gray,  672,  60  Am. 
Dec.  443;  Howell  v.  Richards,  11  East, 
633;  Ruggles  t.  Barton,  16  Gray,  161; 
Sumner  t.  Williams,  8  Mass.  163,  6  Am. 
Dec.  83;  King  v.  Kilbride,  58  Conn.  109, 
19  Atl.  619;  Bennett  v.  Keehn,  67  Wis.  154, 
30  N.  W.  112;  Sandwich  Mfg.  Co.  v.  Zell- 
mer,  48  Minn.  408,  61  N.  W.  379;  Welbon 


y.  Welbon,  109  Mich.  366,  67  N.  W.  338; 
Merritt  ▼.  Byers,  46  Minn.  74,  48  N.  W. 
417;  Randolph  v.  Helps,  9  Colo.  29,  10  Pac 
245;  Cooper  ▼.  German  Nat.  Bank,  9  Colo. 
App.  169,  47  Pac.  1041 ;  St.  Vrain  Stone  Co. 
V.  Denver,  U.  A  P.  R.  Co.  18  Colo.  211,  32 
Pac.  827.  , 

The  debt  sued  on  is  barred  by  the  statute 
of  limitations. 

Piersol  v.  Shelley,  3  Kan.  App.  386,  42 
Pac.  922;  Grand  Island  Sav.  k  L.  Asso.  v. 
Moore,  40  Neb.  686,  69  N.  W.  116. 

Messrs.  W.  T.  Rogers  and  John  F. 
Mail  for  appellees. 

Steele,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

On  May  3,  1893,  the  plaintiffs  (appellees 
here)  executed  and  delivered  to  the  defend- 


to  a  third  person  is  immaterial.  The  gen- 
•eral  question  whether  the  creditor  of  the 
vendor  is  in  such  privity  with  the  party  as 
to  enable  him  to  maintain  an  action  direct- 
ly upon  the  purchaser's  agreement  is  not 
within  the  scope  of  this  note;  but  it  may 
be  observed  in  this  connection,— assuming 
that  question  answered  in  the  affirmative, — 
the  rule  that  such  agreement  is  not  within 
the  statute  of  frauds  as  being  a  promise  to 
answer  for  the  debt  of  another  is  applied 
indifferently  whether  the  action  is  by  the 
vendor  (the  promisee),  or  by  the  holder  of 
the  encumbrance  (the  vendor's  creditor). 
It  will  be  noted  that  in  many  of  the  cases 
in  which  this  rule  is  applied  the  purchaser's 
promise  was  incorporated  in  an  assumption 
-clause  in  a  deed  poll  executed  by  the  vendor. 
With  one  or  two  exceptions,  however, — Fos- 
ter v.  Atwater,  42  Conn.  244;  Locke  v.  Ho- 
mer, 131  Mass.  93,  41  Am.  Rep.  199,— the 
cases  herein  cited  have  apparently  assumed 
that  such  clause,  the  deed  not  being  signed 
by  the  purchaser,  would  not  have  satisfied 
the  requirement  of  the  statute  had  the  pur- 
chaser's promise  been  deemed  to  be  one  to 
answer  for  the  debt,  default,  or  miscarriage 
of  another,  within  the  meaning  of  the  stat- 
ute of  frauds.  These  cases,  therefore,  present 
the  question  raised  in  this  note,  as  well  as 
the  cases  where  the  purchaser's  promise 
rested  entirely  in  parol.  The  rule  that  such 
a  promise  is  not  within  the  statute  is  ap- 
plied in  the  following  cases,  where  the  ac- 
tion on  the  purchasers  promise  was  by  the 
vendor;  Tuttle  v.  Armstead,  S3  Conn.  176, 
22  Atl.  677;  Ford  v.  Finney,  35  Ga.  258; 
Crim  V.  Fitch,  63  Ind.  214;  Neiswanger  v. 
McClellan,  45  Kan.  699,  26  Pac.  18  (the 
deed  containing  an  assumption  clause) ; 
Bexar  Bldg.  &  L.  Asso.  v.  Newman  (Tex. 
Civ.  App.)  26  S.  W.  461;  Goodwin  v.  Gil- 
bert, 9  Mass.  510;  Pike  v.  Brown.  7  Cush. 
133  (the  deed  containing  an  assumption 
clause)  ;  Dobyns  v.  Rice,  22  Mo.  App.  448; 
Fiske  V.  McGregory,  34  N.  H.  414;  Mur- 
ray v.  Smith.  1  Ducr.  412  (deed  containing 
an  assumption  clause) ;  Miller  v.  Turnbach, 
7  Luzerne  Lesral  Rep.  5;  Morris  v.  Gaines, 
82  Tex.  255.  17  S.  W.  638. 
15  L.R.A.(N.S.) 


In  the  following  cases  where  the  same 
was  applied  the  suit  was  by  the  Jiolder  of 
the  encumbrance:  Mulvany  y.  Gross,  1 
Colo.  App.  112,  27  Pac.  878;  Helms  v. 
Kearns,  40  Ind.  124;  McDill  y.  Gunn,  43 
Ind.  316;  Bateman  v.  Butler,  124  Ind.  223, 
24  N.  E.  989;  Lowe  v.  Hamilton,  132  Ind. 
406,  31  N.  E.  1117;  Lamb  v.  Tucker,  42 
Iowa,  118;  Senninger  v.  Rowley  (Iowa) 
116  N.  W.  693;  Botkin  v.  Middlesborough 
Town  k  Lands  Co.  23  Ky.  L.  Rep.  1964,  66 
S.  W.  747;  Hodgkins  v.  Jackson,  7  Bush, 
342;  Mudd  V.  Carico,  104  Ky.  719,  47  S.  W. 
1080;  Pickett  v.  Jackson  (Tex.  Civ.  App.) 
42  S.  W.  668;  Daniels  v.  Gibson,  20  Ky.  L. 
Rep.  847,  47  S.  W.  621;  Flint  v.  Winter 
Harbor  Land  Co.  89  Me.  420,  36  Atl.  634 
(deed  containing  assumption  clause)  ;  Lee 
V.  Newman,  56  Miss.  365  (deed  containing 
an  assimiption  clause) ;  Herrin  v.  Abfai 
(Fla.)  46  So.  183;  Ruhling  y.  Hackett,  1 
Nev.  360;  Society  of  Friends  y.  Haines,  47 
Ohio  St.  423,  25  N.  E.  119;  Taylor  v.  Pres- 
ton, 79  Pa.  436;  Urquhart  y.  Brayton,  12 
R.  I.  169  (deed  containing  an  assumption 
chiuse)  ;  Moore  v.  Stovall,  2  Lea,  543  (deed 
containing  assumption  clause)  ;  Spann  v. 
Cochran,  63  Tex.  240;  Hoile  v.  Bailey,  58 
Wis.  434,  17  N.  W.  322;  Green  v.  Had- 
fleld,  89  Wis.  138,  61  N.  W.  310;  Morgan 
V.  South  Milwaukee  Lake  View  Co.  97  Wis. 
276,  72  N.  W.  872;  Thompson  y.  Cheesman, 
15  Utah,  43,  48  Pac.  477. 

In  Deaver  v.  Deaver,  137  N.  C.  240,  49 
S.  E.  113,  in  an  action  upon  a  covenant 
against  encumbrances,  the  defendant  was 
allowed  to  show  a  verbal  agreement  on  the 
part  of  the  plaintiff  to  assume  a  mortgage 
to  which  the  property  was  subject  at  the 
time  of  the  conveyance,  the  promise  being 
held  an  original  undertaking.  And  in  Ely 
V.  McNight,  30  How.  Pr.  97,  in  a  suit  by  the 
as'tignee  of  a  mortgage  against  a  niort^gor, 
the  latter  was  allowed  to  show  that  plain- 
tiff's assignor  had  purchased  the  mortgaged 
property,  and  had  verbally  agreed  to  as- 
sume the  mortgage  in  question,  but  that 
subsequently  he  took  an  assignment  of  the 
mortgage  from  the  original  mortgagee, — 
the  effect  of  such   an   agreement  being  to 
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ants  a  warranty  deed  for  the  premises 
known  as  lots  23  and  24,  block  3,  Kettle's 
addition  to  the  city  of  Denver.  The  con- 
sideration named  in  the  deed  is  $12,000. 
This  deed  contains  a  covenant  that  the 
property  is  free  and  clear  of  all  liens  and 
encumbrances  "except  a  certain  deed  of 
trust  recorded  in  book  888,  March  7th,  1893, 
given  to  secure  $6,000  at  7Vi  per  cent  per 
annum."  On  September  25,  1894,  the  prop- 
erty was  sold  under  the  deed  of  trust  for 
the  sum  of  $2,600,  and  this  amount,  less 
the  costs  and  expenses  of  the  sale,  was  cred- 
ited upon  the  notes  secured  by  the  deed  of 
trust.  Thereafter  suit  was  brought  against 
the  plaintiffs  (appellees  here)  to  recover 
judgment  against  them  for  the  balance  due 
upon  the  notes,  approximately  $4,000. 
While  the  suit  was  pending,  plaintiffs  set- 


tled with  the  holders  of  the  notes,  and  in 
December,  1897,  or  in  1898,  paid  $1,000  in 
full  settlement  of  the  demand  against  them. 
On  May  27,  1902,  this  suit  was  brought: 
the  plaintiffs  alleging  in  their  complaint 
that  the  defendants  orally  assumed  the  notes 
given  by  the  plaintiffs  and  agreed  to  pay 
them;  that  the  property  conveyed  to  the 
defendants  by  the  plaintiffs  was  of  the  value 
of  $12,000;  that  the  consideration  for  the 
conveyance  of  the  property  was  the  assump- 
tion of  the  $6,000  encumbrance  and  the  con- 
veyance by  the  defendants  to  the  plaintiffs 
of  property  valued  at  $6,000;  and  they 
asked  judgment  against  the  defendants  for 
the  sum  of  $1,000  and  interest,  being  the 
amount  the  plaintiffs  paid  to  compromise 
the  suit  mentioned  herein.  The  defendants 
deny  that  they  assumed  and  agreed  to  pay 


cancel  the  mortgage  upon  its  coming  into 
the  hands  of  such  purchaser;  and  plaintiff, 
being  but  his  assignee,  had  therefore  no 
cause  of  action  against  the  mortgagor. 

The  rule  was  applied  in  Jennings  v.  Cri- 
der,  2  Bush,  322,  92  Am.  Dec.  487,  where 
suit  was  by  the  surety  on  the  vendor's  note 
against  the  vendee,  who  had  verbally  agreed 
to  pay  the  same  as  part  of  the  consideration 
for  the  purchase;  and  in  Van  Meter  v. 
Poole  (Mo.  App.)  110  S.  W.  5,  where  the 
action  was  by  the  surety  on  a  bond  to  re- 
rover  what  he  had  been  compelled  to  pay 
thereon  from  one  who  had  orally  assumed 
the  debt  secured  by  the  bond  on  the  convey- 
ance to  him  by  the  principal  debtor  of  the 
mortgaged  property;  and  again  in  Bess- 
hears  V.  Rowe,  46  Mo.  501,  by  holding  that 
the .  verbal  agreement  of  the  purchaser  of 
land  to  pay,  as  part  of  the  purchase  price, 
a  judgment  against  the  vendor,  was  not 
within  the  statute,  and  therefore  furnished 
a  sufficient  consideration  for  the  judgment 
creditor's  agreement  to  discharge  the  ven- 
dor. 

The  cases  of  Hoysdradt  T.  Holland,  50  N. 
H.  433;  Thompson  v.  Dearborn,  107  111. 
«7;  Conner  v.  Bramble,  9  Ohio  S.  &  C.  P. 
Dec.  516;  Nelson  v.  Brown,  140  Mo.  580, 
62  Am.  St.  Rep.  765,  41  S.  W.  960;  and 
Beitel  v.  Dobbin  (Tex.  Civ.  App.)  44  S.  W. 
299, — though  turning  more  on  other  points, 
state  and  adopt  the  rule  as  given  herein. 

In  Locke  v.  Homer,  supra,  where  the 
agreement  to  assume  the  mortgage  was  con- 
tained in  a  deed  poll,  such  an  agreement  in 
a  suit  by  the  mortgagor  was  said  not  to  be 
within  the  statute  because  implied  by  law 
from  the  acceptance  of  the  deed;  and  in 
Foster  v.  Atwater,  supra,  where  suit  was 
by  the  assignee  of  the  mortgage  note  against 
the  vendee,  who  had  accept.-^d  a  deed  poll 
conveying  to  him  the  mortgaged  land,  the 
deed  containing  an  assumption  clause;  and 
it  also  appearing  that,  prior  to  suit,  the 
vendor  had  assigned  to  plaintiffs  whatever 
right  of  action  he  had  against  defendant 
because  of  the  lattcr's  failure  to  pay  the 
mortgage  note. — the  court  did  not,  in  an- 
swer to  the  plea  of  the  statute  of  frauds 
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apply  the  general  rule  as  here  stated,  but 
said:  "It  should  be  observed  that  the  plain- 
tiffs do  not  seek  to  recover  on  their  con- 
tract relations  with  the  defendant,  but  on 
the  contract  relations  between  the  defend- 
ant and  Carrington  [the  vendor],  assigned 
to  the  plaintiffs,"  and,  further  on,  that 
"contracts  stated  in  deed  polls  cannot  be 
within  the  statute." 

In  an  action  by  a  mortgagee  against  a 
vendee  upon  the  oral  promise  of  the  latter 
to  pay  hira,  the  mortgagee,  the  amount  of 
the  mortgage  indebt^ness  upon  his  sur- 
rendering the  mortgage  note  to  the  vendor, 
the  latter  having  made  a  sale  of  the  proper- 
ty to  the  vendee  (promisor),  who  had  paid 
part  of  the  purchase  price  in  cash  and  had 
agreed  to  assume  the  mortgage  in  question 
for  the  balance,  the  court,  in  holding  the 
statute  of  frauds  not  applicable,  said:  "It 
is  not  a  contract  for  the  payment  of  the 
vendor's  debt,  but  for  the  purchase  of  the 
plaintiff's  interest  in  the  horse."  Proven- 
chee  V.  Piper,  68  N.  H.  31,  38  Atl.  652. 

In  Lessel  v.  Zillmer,  105  Wis.  334,  81 
N.  W.  403,  the  oral  promise  sued  on  was 
made  to  the  mortgagee,  and  was  allowed 
to  be  enforced  by  him;  but  in  Brightman 
v.  Hicks,  108  Mass.  246,  where  one  who 
had  a  lien  on  certain  boats  for  work  and 
materials  furnished  them  brought  suit 
against  another  to  whom  the  boats  had  been 
conveyed,  and  who  had  verbally  promised 
the  holder  of  the  lien  to  see  that  his  claim 
for  the  lumber  and  materials  was  satisfied 
provided  he  would  complete  the  work,  it 
was  said:  "When  property  subject  to  a 
lien  is  transferred  by  the  debtor  to  a  third 
person,  the  latter  is  not  liable  to  an  action 
by  the  creditor,  unless  he  has  made  a  direct 
promise,  cither  to  the  debtor  or  the  cred- 
itor, to  pay  the  debt;  and  that  such  a  prom- 
ise to  a  creditor,  who  neither  gives  up  his 
claim  against  the  original  debtor,  nor  any 
lien  upon  the  property,  is  a  promise  to  an- 
swer for  the  debt  of  another,  and  must  be 
in  writing  in  order  to  satisfy  the  statute  of 
frauds."  This  case,  however,  is  distin- 
guishable from  the  other  Massachusetts  cases 
above  cited  in  that  the  promise  to  discharge 
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the  notes  mentioned,  and  deny  that  the  con- 
sideration for  the  conveyance  to  them  was, 
in  part,  the  assumption  and  agreement  to 
pay  the  said  notes.    In  other  defenses  they 
plead  the  statute  of  frauds  and  the  statute  I 
of  limitations,  and  in  still  others  they  at- ' 
lege,  by  way  of  cross  demand,  damages  sus- 
tained by   reason  of  an  alleged   breach   of 
the  covenant  of  warranty.    The  court  found ' 
in  favor  of  the  plaintiffs,  and  rendered  judg-  j 
ment  against  the  defendants  in  the  sum  of 
$1,326.65.     From    this    judgment    the    de- 
fendants appealed  to  the  court  of  appeals. 

It  is  contended  that  the  alleged  contract 
is   within   that   section   of   the   statute   of 
frauds    which   declares    that   every   special 
promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  shall  be  void  unless 
such    agreement   or    some    note    or    memo- 
randum   thereof    be    in    writing    and    sub- , 
scribed    by    the    party    charged    therewith. 
The  agreement  set  out  in  the  pleadings,  and  \ 
testified   to  by  the  plaintiffs,   was   not  an  ] 
agreement  to  answer   for   the  debt  of  an-  j 
other  person.     The  plaintiffs  testified  that 
the  defendants  agreed  to  assume  and  pay  ' 
certain  notes  given  by  the  plaintiffs,  and  se- 1 
cured  by  a  deed  of  trust  upon  the  property  ' 
conveyed  by  them  to  the  defendants.     "The  I 
statute  applies  to  promises  to  pay  the  debt 
of  another;   and  this  is  construed  by  the 
courts  of  both  countries  to  mean  the  debt 
of  some  person  other  than  the  immediate 
))arties  to  the  contract  of  guaranty  and  owed 


to  one  of  those  parties."    Browne,  Stat.  Fr. 
I  188. 

It  is  also  claimed  that  the  agreement  was 
not  to  be  performed  within  a  year,  and 
therefore  came  within  the  provision  of  the 
statute  of  frauds.  The  case  of  Curtis  v. 
Sage,  36  III.  22,  holds,  under  a  state  of 
facts  very  similar  to  those  shown  in  this 
case,  that  such  a  contract  is  not  within 
the  statute  of  frauds.  Nor  was  the  action 
barred  by  the  statute  of  limitations.  The 
alleged  agreement  was  to  pay  the  notes  of 
the  plaintiffs.  The  cause  of  action  did  not 
accrue  to  the  plaintiffs  until  they  were  re- 
quired to  pay  the  notes.  Within  six  years 
after  they  were  required  to  make  payment 
they  brought  this  action,  therefore  it  was 
not  barred.  "The  rule  applicable  to  all  con- 
tracts that  prior  stipulations  are  merged  in 
the  final  and  formal  contract  executed  by 
the  parties  applies,  of  course,  to  a  deed 
based  upon  a  contract  to  convey.  When  a 
deed  is  delivered  and  accepted  as  perform- 
ance of  a  contract  to  convey,  the  contract 
is  merged  in  the  deed.  Though  the  terms 
of  the  deed  may  vary  from  those  contained 
in  the  contract,  still  the  deed  must  be  looked 
to  alone  to  determine  the  rights  of  the  par- 
ties." 2  Devlin,  Deeds,  |  850a.  The  courts 
have  recognized  various  kinds  of  stipula- 
tions and  agreements  as  not  coming  within 
the  rule,  and  have  permitted  parties  to 
show  that  a  deed  absolute  on  its  face  is  not 
so  in  fact,  and  that  tne  consideration  named 
was   not  the  real   consideration.     Whether 


the  lien  was  entirely  independent  of  the 
purchase  of  the  boats,  and,  moreover,  the 
promise  was  made,  not  to  the  vendor,  but  to 
the  creditor,  and  the  vendor  was  in  no  way 
concerned  with  the  promise.  That_  such 
fact  is  the  reason  for  the  holding  is  ap- 
parent from  the  court's  emphasizing  that 
"there  is  no  evidence  whatever  that  defend- 
ant ever  promised  Andrews  (owner  of  the 
boats)  to  pay  the  plaintiff  (the  owner's 
creditor) ." 

In  Walsh  v.  Kattenburgh,  8  Minn. 
127,  Gil.  99,  an  oral  promise  made  by  the 
purchaser  of  logs  to  pay,  as  part  of  the 
purchase  price,  a  lien  thereon,  was  held,  in 
a  suit  by  the  lienor,  within  the  statute  of 
frauds. 

In  Monroe  v.  Buchanan,  27  Tex.  242,  a 
verbal  agreement  upon  a  proposed  exchange 
of  two  estates  of  nearly  equal  value,  that 
one  party  should  mortgage  his  estate 
to  the  extent  that  the  other's  was  already 
encumbered,  and  that  the  latter  should, 
upon  the  exchange  of  the  properties,  as- 
sume and  be  responsible  for  such  mortgage, 
was  held,  in  a  suit  to  compel  the  payment 
of  the  mortgage  indebtedness,  not  to  be  an 
agreement  to  answer  for  the  debt  of  an- 
other. 

And  in  Gill  v.  Ferrin,  71  N.  H.  421,  52 
Atl.  558,  a  case  sufficiently  analogous  to  be 
notod  it  was  held  that  a  parol  agreement 
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by  the  purchaser  of  land  to  pay  the  taxes 
for  the  current  year,  and  in  consideration 
therefor  to  have  the  property  at  an  ear- 
lier date  than  first  agreed  upon,  being  a 
promise  to  the  debtor,  was  not  within  the 
statute  of  frauds;  to  the  same  effect  is 
Preble  v.  Baldwin,  6  Cush.  650. 

So,  an  oral  agreement  by  the  purchaser 
of  the  lands  of  one  of  two  joint  debtors, 
each  of  whom,  to  secure  the  joint  debt,  had 
executed  deeds  of  trust  on  their  respective 
lands,  to  pay  so  much  of  the  said  debt  as 
had  been  advanced  for  his  vendor  by  the 
other  debtor,  and  for  which  advance  the 
latter  had  a  lien  on  the  land  purchased, 
was  held  not  within  the  statute  of  frauds, 
being  but  a  promise  to  pay  the  promisee's 
own  debt.  Skinker  v.  Armstrong,  86  Va. 
1011,  11  S.  E.  977. 

In  Berkshire  v.  Young.  4,'5  Ind.  461,  where- 
in McDill  V.  Gunn.  43  Ind.  315,  is  distin- 
guished, the  allegation  that  the  vendee  pur- 
chased subject  to  an  encumbrance,  and 
"that  the  said  vendee,  for  a  valuable  con- 
sideration to  him  paid  since  the  sale,  ex- 
pressly agreed  to  pay  off  the  encumbrance." 
was  held  to  show  a  transaction  independ- 
ent and  distinct  from  the  purchase  and 
within  the  statute  of  frauds:  and  so.  also. 
Lowe  v.  Turpie.  147  Ind.  6.52,  37  L.R.A. 
233.  245,  44  N.  E.  25,  47  N.  E.  150.  is  to 
be  distinguished,  where  one  holding  in  his 
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the  agreement  alleged  to  have  been  made  be- 
twren  the  parties  to  this  case  could  be 
proved  and  enforced  as  being  within  one  of 
the  exceptions  to  the  riile  stated,  or  could 
not  be  shown  or  enforced  because  within 
the  rule,  we  shall  not  determine,  but  we 
sliall  assume  that  such  an  agreement  can 
be  proved  and  enforced.  While  courts  have 
ri'cognized  parol  agreements  which  vary  the 
terms  of  deeds,  the  quantity-  and  quality  of 
the  proof  required  to  establish  such  agree- 
ments is  not  the  mere  preponderance  re- 
quired in  the  ordinary  civil  action,  but  that 
degree  of  proof  required  to  sustain  a  con- 
viction in  a  criminal  case.  Armor  v.  Spald- 
ing. 14  Colo.  302.  23  Pac.  789;  Ikavis  v. 
Hopkins,  18  Colo.  153,  .32  Pac.  70. 

There  was  a  direct  conflict  in  the  testi- 
mony. The  plaintifTs  testified  that  the  de- 
fendant Charles  W.  Enos  agreed  to  pay  the 
encumbrance  on  the  property.  He  testified 
as  positively  that  he  refused  to  accept  a 
conveyance  binding  him  to  become  person- 
ally liable  for  the  mortgage  debt.  He  says 
that  a  deed  was  iirst  prepared  by  the  broker 
who  acted  as  agent  in  the  negotiations,  con- 
taining a  clause  that  the  grantee  assumed 
and  agreed  to  pay  the  encumbrance,  and 
that  he  refused  to  accept  such  a  deed.  One 
of  the  plaintifTs  testified  that  he  did  not 
read  the  deed  carefully,  and  that  the  deed 
was  not  made  in  accordance  with  his  di- 
rections. He  said:  "I  saw  the  deed,  but 
I  did  not  read  it  particularly  over.  I  trust- 
ed to  my  real-estate  man,  and  he  betrayed 


me."  ,  Question.  "How  so?"  Answer.  "The 
way  you  think;  he  made  the  deed  out  to 
read  wrong."  The  court  excluded  any  fur- 
ther testimony  upon  this  subject. 

The  deed  itself  does  not  release  the  plain- 
tifTs from  personal  liability  on  the  notes,  but 
merely  excepts  the  deed  of  trust  from  the 
covenant  against  encumbrances.  We  can 
place  no  other  construction  upon  the  lan- 
guage of  the  plaintiff  .John  Anderson  than 
that  he  had  instructed  the  broker  to  pre- 
pare a  deed  by  which  the  defendants  were 
to  assume  the  mortgage  debt  and  to  pay  it, 
and  that  he  had  failed  to  do  so.  The  deed 
itself  should  be  regarded  as  important  evi- 
dence. It  acknowledges  the  receipt  of  $12,- 
000,  simply  conveys  the  property  subject  to 
the  deed  of  trust,  and  contains  no  state- 
ment of  assumption  or  agreement  to  pay  the 
notes,  and  does  not  allege  that  the  amount 
of  the  encumbrance  was  allowed  to  the  ae- 
fendants  on  account  of  purchase  money. 
From  the  deed  itself  it  would  appear  that 
the  plaintifTs  had  received  $12,000  from  the 
defendants,  in  consideration  of  which  they 
had  conveyed  the  property  to  the  defend- 
ants, and  that  they,  and  not  the  defendants, 
were  to  pay  the  encumbrance.  The  plain- 
tifTs claim  that  of  the  consideration  $6,000 
was  allowed  defendants  because  they  agreed 
to  pay  the  encumbrance,  and  that  the  bal- 
ance was  made  of  items  of  cash  paid  and 
property  transferred  to  plaintifTs  by  the  de- 
fendants. To  thus  vary  the  terms  of  the 
deed  by  parol  proo{,  it  was  incumbent  upon 


own  name  land  of  another  to  secure  him- 
self as  surety  on  such  other's  note,  and  who 
transferred  the  land  to  the  defendant,  the 
latter  verbally  agreeing  to  advance  the  mak- 
er of  the  note  money  to  enable  him  to  pay 
his  debts,  and  especially  to  pay  the  note  in 
question,  was  not  allowed  to  recover  on 
such  promise,  it  being  in  the  nature  of  a 
loan  to  the  debtor,  and  the  promise,  in  so 
far  as  it  was  a  promise  to  see  the  note 
paid,  was  but  a  promise  to  answer  for  the 
debt  of  another,  and  therefore  within  the 
statute. 

Kaufer  v.  Stumpf,  129  Wis.  476,  109  N. 
W.  561,  presents  an  oral  agreement  whereby 
plaintiff  was  to  purchase  land  at  a  mort- 
gage foreclosure  and  take  the  title  in  his 
own  name  and  transfer  it  to  defendant  on 
his  reimbursing  plaintiff  for  the  advance- 
ments made  by  him.  the  agreement  being 
carried  out  to  the  extent  oif  acquiring  the 
property  and  transferring  it  to  defendant's 
brother,  the  latter  giving  his  note  therefor 
and  the  deed  being  delivered  to  defendant 
himself.  It  was  held  that  defendant's  agree- 
ment to  guarantee  such  note  was  within  the 
statute  of  frauds.  And  likewise  Bumford 
V.  Purcell.  4  G.  Greene,  488.  where  plain- 
tiff, as  surety,  had  been  compelled  to  pay 
a  note  given  by  defendant  in  payment  for 
certain  land.  and.  in  an  action  by  him 
against  defendant,  the  latter 's  offer  to  show 
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that  plaintiff  had  verbally  agreed  to  pay 
the  note  in  consideration  of  defendant's 
agreement  to  transfer  to  him  the  land  in 
question  was  held  improper  because  within 
the  statute  of  frauds,  as  being  a  promise 
to  answer  for  the  debt  of  another, — the  de- 
cision seems  to  recognize  that  such  would 
not  have  been  true  had  defendant  actually 
made  the  proposed  transfer. 

There  are  classes  of  cases  in  principle 
more  or  less  similar  to  Enos  v.  Anderson, 
but,  not  being  directly  in  point,  they  are 
not  included  herein:  Williams  Shoe  Co.  v. 
Gotzian,  130  Iowa,  710,  107  N.  W.  807, 
where  there  was  an  oral  promise  made  to  a 
debtor  to  pay  all  his  debts  in  consideration 
of  his  assigning  his  property  to  the  prom- 
isor; Britton  v.  Angier,  48  N.  H.  420,  where 
the  promise  was  to  pay  some  particular  debt 
not  a  lien  on  the  property  conveyed;  Doe 
V.  Allen,  1  Cal.  .\pp.  560,  82  Pac.'sOS,  and 
analogous  cases,  where  the  promise  was 
made  by  a  consignee  to  a  carrier  to  pay  the 
latter's  claim  for  freight  in  consideration  of 
the  goods  being  released;  Simpson  v.  Carr, 
25  Ky.  L.  Rep.  849.  76  S.  W.  346,  and  like 
cases,  the  promise  being  to  pay  a  claim  one 
has  against  property  conveyed  to  the  prom- 
isor on  consideration  that  he  do  not  proceed 
by  attachment  to  enforce  such  claim. 


Digitized  by 


Google 


1092 


COLORADO  SUPREME  COURT. 


Mas., 


plaintiffs  to  establish  beyond  a  reasonable 
doubt  that  such  agreement  was  made.  This, 
•xe  think,  the  plaintilTs  have  not  done.  We 
are  not  unmindful  of  the  numerous  decisions 
of  this  court  holding  that  the  findings  of  a 
trial  court  will  not  be  disturbed  where  there 
is  a  conflict  of  testimony;  but  we  are  satis- 
fied that  the  court  must  have  based  his  deci- 
sion upon  the  ground  that  the  testimony  pre- 
ponderated in  favor  of  the  plaintiffs,  and 
overlooked  the  rule  which  requires  the  es- 
tablishment of  such  agreements  beyond  a 
reasonable  doubt.  Moreover,  from  the  testi- 
mony of  J«tiD  Anderson,  it  appears  that  he 
instructed  the  broker  to  incorporate  into 
the  deed  words  by  which  the  defendants  as- 
sumed and  agreed  to  pay  the  notes  secured 
by  the  deed  of  trust;  clearly  establishing 
the  fact  that  the  subject  of  becoming  per- 
sonally liable  for  the  encumbrance  was  the 
matter  of  negotiations  between  the  parties. 
It  also  appears  that  Dr.  Enos  refused  to  ac- 
cept such  a  deed ;  and,  if  they  were  dealing 
with  each  other  upon  the  subject,  and  failed 
to  include  in  the  deed  the  words  which 
would  make  the  defendants  liable  l>ecause 
the  parties  could  not  agree  that  such  words 
should  be  included  in  the  deed,  the  law 
will  not  permit  plaintiffs  to  recover.  Such 
was  the  holding  in  Nesmith  v.  Martin,  32 
Colo.  77,  75  Pac.  590. 

For  the   reasons  given,  the  judgment  is 
reversed. 

Caswell  and  Maxwell,  JJ.,  concur. 


MICHIGAN   SUPREME   COURT. 

WILLIAM  V.  SMITH  et  al.,  Appta., 

V. 

KETURAH  0.  WERKHEISER  et  al. 

(—  Mich.  — ,  115  N.  W.  964.) 

Frand  —  representations  ^  means     of 
knowledge. 

1.  That  books  of  a  business  are  placed  at 
the  disposal  of  an  intending  purchaser  does 
not  prevent  his  relying  upon  statements  of 
the  seller  as  to  tlie  amount  of  business  done. 
Damages  —  frandulent  representations 

^«ale  of  business. 

2.  The  measure  of  damages  for  false 
representations  as  to  the  circulation  of  a 
newspaper  to  effect  a  sale  is  the  difference 
in  the  cash  receipts  of  the  business  as  it  ac- 
tually was  and  as  they  would  have  been  had' 
thr  circulation  been  as  represented. 
Evidence  —  credibility  —  absence       of 

lK>ok.s. 

.■?.  Testimony  as  to  the  income  of  a  busi- 

Note.  ^  As   to   jiirisdirtion   of   equity   to 
cancel    instrument    notivithstandinR   remedy 
nt   law,  see   note  to  i/olinson   v,   Swanke,   5 
I,.R..A.(X.S.)    1048. 
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ness  for  a  certain  year  will  not  be  credited 
as  a  basis  for  defeating  a  recovery  for  false 
representations  concerning  it  in  effecting  a 
sale  of  the  business  in  the  absence  of  the 
books,  which  are  missing  through  no  fault  of 
the  purchaser. 

Eqnity  —  cancelation     of     mortgage  — 
remedy  at  law. 

4.  Equity  has  jurisdiction  of  a  suit  to  en- 
join the  seizure  of  property  under  a  chattel 
mortgage  representing  part  of  the  purchase 
price  of  property  sale  of  wBich  was  secured 
by  fraud,  the  damages  for  which  exceed  the 
face  of  the  mortgage,  although  the  frand 
would  be  a  defense  to  a  proceeding  at  law 
to  recover  the  indebtedness  secured  by  the 
mortgage;  and,  to  afford  full  relief,  may  de- 
cree a  cancelation  of  the  mortgage. 
B>and  —  damages  —  restoration  of  re- 
ceipts. 

5.  The  rule  that  a  person  defrauded  into 
purchasing  property  must,  to  secure  a  re- 
scission of  the  contract,  act  with  diligence 
and  restore  what  he  received  under  the  con- 
tract, has  no  application  to  a  proceeding  for 
damages  based  on  a  confirmation  of  the  coa> 
tract. 

(March  31,   1908.) 

APPEAL  by  plaintiffs  from  a  decree  in 
chancery  of  the  Circuit  Court  for  Gene- 
see County  dismissing  a  complaint  to  enjoin 
the  foreclosure  of  a  mortgage.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Black  &  Roberts  and  Brennan 
*  Cook,  for  appellants: 

Equity  has  jurisdiction  in  Michigan  in 
all  matters  of  fraud. 

John  Hancock  Mut.  L.  Ins.  Co.  v.  Dick, 
114  Mich.  340,  43  L.R.A.  5G6,  72  N.  W.  179; 
Mactavish  v.  Kent  Circuit  Judge,  122  Mich. 
245,  80  N.  W.  1086;  Fred  Macev  Co.  ▼. 
Macey,  143  Mich.  138,  5  L.R.A.(N.S.)  1036, 
106  N.  W.  722. 

Jurisdiction  in  equity  attaches  unless  the 
legal  remedy,  in  regard  both  to  final  relief, 
and  to  the  mode  of  obtaining  it,  is  as  efiB- 
cient  as  in  equity. 

Schmidt  v.  West,  104  Fed.  272;  Spring- 
field Mill.  Co.  v.  Barnard  &  L.  Mfg.  Co.  26 
C.  C.  A.  389,  49  U.  S.  App.  438,  81  Fed.  261 ; 
Reed  v.  Bank  of  Newburgh,  1  Paige,  215; 
Storm  V.  Vandenburgh,  71  N.  Y.  S.  R.  59, 
36  N.  Y.  Supp.  291;  Ranney  v.  Warren,  13 
Hun,  1 1 ;  Parks  v.  Burbank,  58  Iowa,  707, 
12  N.  W.  729;  Hosleton  v.  Dickinson,  61 
Iowa,  244,  1  N.  W.  550;  Hodson  v.  Eugene 
Glass  Co.  156  III.  397,  40  N.  E.  971;  Beloh- 
radsky  v.  Kuhn,  69  III.  547:  Badgett  ▼. 
Frick.  28  S.  C.  176,  6  S.  E.  355. 

Negligence  of  the  buyer  in  ascertaining 
the  facts  is  not  an  e.\cu8e  for  fraudulent 
misrepresentation  of  the  seller. 

Van  Epps  v.  Harrison,  5  Hill,  67.  40  Am. 
Dec.  314;  Smith  v.  Countryman,  30  N.  Y. 
669;  Hale  v.  Philbrick,  42  Iowa,  81;   Bril- 
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tol  y.  Braidwood,  28  Mich.  190;  Smith, 
Fraud,  91;  Gammill  v.  Johnson,  47  Ark. 
339,  1  S.  W.  010;  Mead  v.  Bunn,  32  N.  Y. 
276;  Kiefer  v.  Rogers,  19  Minn.  32,  OiL 
14;  Matlock  V.  Todd,  19  Ind.  130;  Keller  v. 
Equitable  F.  Ins.  Co.  28  Ind.  170;  Miller  v. 
John,  111  111.  App.  50;  Reynell  t.  Sprye,  8 
Hare,  222. 

The  measure  of  damages  is  the  difference 
between  the  value  of  the  thing  sold  as  it 
was  represented  to  be,  and  the  thing  as  it 
actually  was. 

Page  v.  Wells,  37  Mich.  419;  Jackson  ▼. 
Armstrong,  50  Mich.  60,  14  N.  W.  702; 
Mechem,  Sales,  {  1843. 

Messrs.  Ijee  &  Parker  and  Brown  A 
Farley,  for  appellees: 

If  the  means  are  at  hand  for  the  discor- 
ery  of  the  truth  as  to  representations,  the 
one  to  whom  they  are  made  cannot  rely 
upon  them. 

Woodruff  ▼.  Gamer,  27  Ind.  4,  80  Am. 
Dec.  477 ;  Moore  t.  Turbeville,  2  Bibb,  602, 
0  Am.  Dec.  042;  Irving  v.  Thmnas,  18  Me. 
418;  Dillard  v.  Moore,  7  Ark.  167;  Long 
▼.  Warren,  68  N.  Y.  420;  Gould  ▼.  Cayuga 
County  Nat.  Bank,  80  N.  Y.  76;  Commis- 
sioners of  Funded  Debt  v.  Younger,  29  Cal. 
170;  Wright  v.  Gully,  28  Ind.  475;  Leavitt 
v.  Fletcher,  60  N.  H.  182;  Rockafellow  v. 
Baker,  41  Pa.  310,  80  Am.  Dec  624;  Pratt 
V.  Philbrook.  33  Me.  17 ;  Salem  India  Rub- 
ber Co.  V.  Adams,  23  Pick.  266;  Short  v. 
Pierce,  11  Utah,  20,  39  Pac.  474;  Miller  v. 
Craig,  36  111.  100;  Slaughter  v.  Gerson,  13 
Wall.  379,  20  L.  ed.  627;  Reynolds  v.  Pal- 
mer, 21  Fed.  433;  MeCulIoeh  v.  Scott,  13  B. 
Hon.  172,  56  Am.  Dec.  561. 

One  seeking  equitable  relief  against  fraud, 
such  as  the  surrender  or  cancelation  of  se- 
curities, should  commence  proceedings  for 
relief  as  soon  as  reasonably  possible. 

Jennings  v.  Broughton,  6  De  G.  M.  ft  O- 
126;  Payne  ▼.  Evens,  L.  R.  18  Eq.  356; 
Parks  y.  Evansville,  I.  &  C.  Straight  Line 
R.  Co.  23  Ind.  567;  Catling  y.  Newell,  9 
Ind.  672;  Wicks  y.  Hunt,  Johns.  V.  C. 
(Eng.)  372;  Hathaway  v.  Noble,  55  N.  H. 
608;  2  Pom.  Eq.  Jur.  J  064;  1  Story,  Eq. 
Jur.  13th  ed.  {  203;  Dennis  v.  Jones,  44 
N.  J.  Eq.  613,  6  Am.  St.  Rep.  890,  14  Atl. 
913;  Thompson  v.  Libby,  36  Minn.  287,  31 
N.  W.  62;  Schiffer  v.  Dietz,  83  N.  Y.  300; 
Baird  v.  New  York,  96  N.  Y.  567;  Bassett  v. 
Brown,  105  Mass.  651 ;  Upton  y.  Tribiloock, 
91  U.  S.  46,  23  L.  ed.  203. 

Carpenter,  J.,  delivered  the  opinion  of 
the  court: 

Defendant  Keturah  C.  Werkheiser  is  the 
wife  of  her  codefendant,  William  H.  Werk- 
heiser, and  the  mother  of  the  other  two  de- 
fendants, Frank  F.  Werkheiser  and  George 
Werkheiser.  In  the  year  1906  the  defend- 
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ants  William  H.,  Frank  F.,  and  George 
Werkheiser— constituting  a  partnership  un- 
der the  name  of  Wm.  H.  Werkheiser  &  Sons 
— owned  and  published  the  Flint  Daily 
News  and  the  Genesee  Democrat.  November 
16,  1905,  they  sold  the  same  to  complainants 
for  the  agreed  consideration  of  $13,600.  AH 
the  consideration  except  $4,261  was  paid  in 
cash.  For  that  amount  complainants  gave 
their  promissory  notes  secured  by  a  mort- 
gage on  the  plant.  The  mortgage  authorized 
the  mortgagee  to  take  possession  of  the 
mortgaged  property  if  any  part  of  the  same 
should  be  sold,  assigned,  or  disposed  of. 
Subsequently  this  mortgage  was  transferred 
to  the  first-named  defendant,  Keturah  C. 
Werkheiser.  For  the  purpose  of  inducing 
complainants  to  make  said  purchase  certain 
false  representations  were  made  by  Frank 
F.  Werkheiser.  One  of  those  representa- 
tions was  that  the  paper  had  a  circulation 
of  4,000,  when  in  fact  the  circulation  was 
not  in  excess  of  2,600.  Another  of  those 
false  representations  related  to  the  amount 
of  advertising  done  by  the  paper.  Notwith- 
standing these  false  representations,  com- 
plainants chose  to  keep  the  property  pur- 
chased by  them,  and  subsequently  sold  the 
same  to  another  purchaser.  Shortly  after 
this  second  sale  defendant  Keturah  threat- 
ened to  seize  said  property  on  her  chattel 
mortgage.  Thereupon  this  suit  in  equity 
was  instituted,  whereby  complainants  sought 
and  obtained  a  temporary  injunction  re- 
straining the  threatened  seizure,  and  where- 
in they  prayed  for  a  decree  canceling  said 
mortgage  upon  the  ground  of  fraud.  De- 
fendant Keturah  filed  an  answer  in  the  na- 
ture of  a  cross  bill,  praying  a  decree  of 
foreclosure.  The  case  was  heard  on  plead- 
ings and  testimony  taken  in  open  court,  and 
a  decree  entered  dismissing  complainants' 
bill  and  granting  defendant  relief  on  her 
cross  bill.  From  that  decree  an  appeal  is 
taken  to  this  court. 

Complainants  have  not  disaffirmed  the 
contract,  and  therefore  they  cannot  seek 
relief  upon  the  ground  of  rescission.  They 
have  affirmed  the  contract.  They  contend 
they  were  damaged  by  the  fraud  of  de- 
fendants ;  that  the  amount  of  those  damages 
exceeds  the  amount  represented  by  the  mort- 
gage in  question;  that  defendant  Keturah 
is  not  a  bona  fide  holder  of  that  mortgage; 
and  that  they  have  a  right  to  a  decree  in 
equity  canceling  the  same.  The  testimony 
that  the  firm  of  Wm.  H.  Werkheiser  &  Sons 
misrepresented  the  circulation  is  clear  and 
convincing.  It  is  insisted,  however,  that 
complainants  placed  no  reliance  upon  this 
misrepresentation,  but  did  rely  upon  an  ex- 
amination of  the  books  which  contained  a 
correct  statement  of  the  circulation.  It  is 
true   that   complainants   did   undertake   to 
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verify  the  statements  made  to  them  by  an 
examination  of  the  books,  but  we  are  con- 
vinced that  that  examination  was  by  no 
means  an  exhaustive  one.  In  short,  we  are 
bound  to  say  that  their  examination  of  the 
books  did  not  lead  complainants  to  discredit 
the  false  statements  made  to  them.  It  is 
urged  that,  ina.smuch  as  the  books  were 
placed  at  their  disposal,  complainants  were 
bound  to  ascertain  the  truth,  and  to  place 
no  reliance  upon  the  false  statements  that 
had  been  made  to  them.  This  is  not  the 
law.  A  defrauded  party  does  not  owe  to 
the  party  who  defrauds  him  an  obligation 
to  tue  diligence  to  discover  the  fraud. 
Smith  v.  McDonald,  139  Mich.  225,  102  N. 
W.  738;  Bristol  v.  Braidwood,  28  Mich.  196. 
We  are  therefore  of  the  opinion  that  it 
must  b?  said  that  complainants  did  rely 
upon  the  false  representations,  and  that 
they  did,  therefore,  have  a  cause  of  action 
against  the  members  of  the  firm  of  Wm.  H. 
Werkheiser  ft  Sons  for  the  alleged  fraud. 
We  are  also  of  the  opinion  that  it  must  be 
said  that  defendant  Keturah  was  not  a 
bona  fide  holder  of  the  mortgage  in  ques- 
tion. The  evidence  convinces  us  that  she 
took  the  same  with  knowledge  of  the  fraud 
practised  by  her  husband  and  sons,  and  with 
actual  notice,  too,  that  complainants  would 
raise  the  question  of  fraud  to  resist  pay- 
ment of  the  mortgage. 

It  is  urged  that  the  testimony  affords  no 
basis  for  measuring  complainants'  damages. 
We  think  otherwise.  Defendant  Frank  F. 
Werkheiser  testified  that  the  cash  receipts 
for  the  year  preceding  the  sale  afford  a 
proper  measure  of  the  worth  of  a  newspaper, 
and  that  this  rule  was  stated  to  complain- 
ants before  they  purchased.  We  know  from 
other  testimony  how  much  greater  the  an- 
nual earnings  of  the  plant  would  have  been 
had  the  circulation  been  as  represented.  In 
that  case  (that  is,  if  the  circulation  had 
been  as  represented)  the  annual  earnings 
the  year  before  the  sale  would  have  exceed- 
ed the  actual  earnings  by  an  amount  great- 
er than  the  mortgage  indebtedness.  This 
excess  of  earnings  under  the  rule  testified 
to  by  Frank  F.  Werkheiser  indicates  the 
difference  in  value  between  the  property  as 
it  was  represented  to  be  and  as  it  actually 
was,  and  that  difference  is  the  measure  of 
complainants'  damages.  Page  v.  Wells,  37 
Mich.  419. 

Defendants  present  an  ingenious  argu- 
ment in  support  of  their  proposition  that 
complainants  were  not  damaged  by  the 
fraudulent  representations.  That  argument, 
briefly  stated,  is  this:  It  was  represented 
to  complainants  by  defendants  that  the 
gross  income  of  the  plant  for  the  year  pre- 
ceding the  sale  was  $18,800;  that  it  is  es- 
tablishrd  by  the  testimony  that  it  did  earn 
15  L.R.A.("n.S.) 


that  year  $18,800;  that,  this  being  so,  the 
false  statement  relating  to  the  circulation 
was  utterly  immaterial,and affords  no  ground 
for  claiming  that  complainants  were  damni- 
fied. We  are  forced  to  reject  this  argument, 
because  in  our  judgment  it  is  not  established 
by  the  testimony  that  the  income  of  the 
property  the  year  before  complainants  pur- 
chased was  $18,800.  It  is  true  that  some 
of  defendants'  witnesses  testified  that  the 
income  was  as  represented,  but  this  was  not 
corroborated  by  a  production  of  the  booka 
covering  this  entire  period, — and  we  believe 
them  to  have  been  missing  through  no  fault 
of  complainants, — and,  for  that  and  other 
reasons,  we  discredit  the  testimony.  We  are 
therefore  compelled  to  reject  the  argument 
of  defendants  under  consideration,  and  to 
say  that  the  testimony  does  satisfactorily 
prove  that  complainants'  damages  resulting 
from  the  fraud  of  defendants  exceeded  the 
indebtedness  secured  by  the  mortgage. 

This  disposition  of  the  facts  brings  us  to 
the  important  legal  question  in  this  case, 
viz. :  Can  complainants  resort  to  a  court  of 
equity  for  relief?  There  is  no  doubt  that 
complainants  might  recover  the  damages 
caused  by  this  fraud  by  bringing  suit  in  a 
court  of  law  against  the  defendants  consti- 
tuting the  firm  of  Wm.  H.  Werkheiser  ft 
Sons.  Nor  is  there  any  doubt  that,  if  com- 
plainants were  sued  in  a  court  of  law  for  the 
balance  itnpaid  on  the  contract,  they  might 
recoup 'the  damages  caused  by  said  fraud. 
And  this  would  be  true  whether  that  suit 
were  brought  in  the  name  of  the  original 
parties  to  the  fraud  or  in  the  name  of  the 
assignee  of  those  parties,  unless  that  as- 
signee stood  in  the  attitude  of  a  good-faith 
purchaser  of  negotiable  paper.  We  empha- 
size the  foregoing  propositions  of  elementary 
law  by  declaring  that,  if  defendant  Keturah 
C.  Werkheiser  had  brought  suit  in  a  court 
of  law  to  recover  the  indebtedness  secured 
by  her  mortgage,  the  fraud  established  in 
this  ease  would  constitute  a  complete  de- 
fense. The  decree  rendered  by  the  learned 
circuit  judge  has  denied  that  defense.  In 
other  words,  complainants,  by  the  decree  of 
the  circuit  court,  have  been  denied  a  defense 
in  a  court  of  equity  which  they  might  have 
successfully  interposed  in  a  court  of  law.  I 
think  it  may  be  said  as  a  general  rule  that 
a  party  defendant  in  a  suit  in  equity  may 
avail  himself  of  every  legal  defense  not  in- 
equitable in  its  nature.  Certainly  the  de- 
fense under  consideration  is  not  inequitable. 
On  the  contrary,  it  is  an  equitable  as  well  as 
a  legal  defense ;  and  precisely  such  a  def?nse 
was  allowed  in  equity  in  Gilchrist  v.  Mann- 
ing, 54  Mich.  210,  19  N.  W.  959.  But  I  do 
not  think  that  our  determination  of  this  case 
should  rest  entirely  upon  the  proposition 
that  complainants  had  a  right  to  assert  the 
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claim  of  fraud  in  defense  of  the  proceeding 
taken  by  defendant  Keturah  to  foreclose  her 
mortgage.  To  rest  it  upon  that  proposition 
alone  would  give  complainants  less  than 
they  ask,  and  less,  in  my  judgment,  than 
they  are  entitled  to  have;  that  is,  it  would 
not  give  them  a  decree  canceling  the  notes 
and  mortgage.  When  complainants  insti- 
tuted this  suit,  defendant  Keturah  was 
threatening  to  seize  the  property  mortgaged ; 
and  this  she  had  a  right  to  do  if  the  mort- 
gage was  a  valid  and  enforceable  security. 
At  that  time  complainants'  damages  caused 
by  the  fraud  exceeded  the  mortgage  indebt- 
edness, and  therefore  an  application  of  said 
damages  in  payment  of  said  indebtedness 
would  entirely  satisfy  the  mortgage.  Com- 
plainants has  a  right  to  have  those  dam- 
ages so  applied.  It  was  the  duty  of  de- 
fendant Keturah  to  recognize  this  right  to  so 
apply  said  damages  and  to  surrender  the 
mortgage.  This  duty  she  refused  to  per- 
form. But,  on  the  contrary,  as  heretofore 
stated,  she  insisted  that  the  mortgage  con- 
stituted a  valid  lien  on  the  property  de- 
scribed therein,  and  threatened  to  seize  the 
same.  Thereupon  this  suit  was  commenced; 
and  a  temporary  injunction  restraining  the 
threatened  seizure  was  prayed  for  and  grant- 
ed. A  more  appropriate  case  for  equitable 
relief  cannot  well  be  stated.  Here  is  a  chat- 
tel mortgage  which  on  its  face  purports  to 
be  a  lien  on  the  property  therein  described. 
Complainants  insist,  and  have  a  right  to 
insist,  that,  because  of  the  fraudulent  con- 
duct of  the  mortgagees,  the  mortgage  is  not 
ft  lien  upon  that  property.  It  is  idle  to  say 
that  they  should  have  resorted  to  a  court  of 
law  for  relief.  Their  remedy  at  law  is  en- 
tirely inadequate,  for  the  mortgagee  was 
ftbout  to  proceed  to  seize  the  mortgaged  prop- 
erty, and  thereby  take  a  step  which  violated 
complainants'  legal  and  equitable  rights. 
This  could  have  been  prevented  by  no  process 
issued  by  a  court  of  law.  But  it  could  be 
and  was  prevented  by  an  injunction  issued 
by  a  court  of  equity.  The  issuance  of  that 
writ  clearly  did  not  exhaust  the  remedial  au- 
thority of  the  equity  court.  That  writ  was 
issued  when  the  suit  was  commenced, — when 
the  court  assumed  jurisdiction.  It  there- 
upon became  and  was  the  duty  of  that  court 
to  adjudicate  the  controversy  and  to  render 
a  final  and  appropriate  decree, — a  decree 
which  will  afford  adequate  protection  to  com- 
plainants' rights, — and  that  it  is  clear  will 
be  nothing  less  than  a  decree  canceling  the 
mortgage  in  controversy.  This  conclusion 
is  in  harmony  with  the  authorities. 

In  Carroll  v.  Rice,  Walk.  Ch.  (Mich.) 
374,  suit  was  brought  in  equity  to  procure 
the  cancelation  of  certain  securities  given 
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by  complainant  for  the  purchase  of  property 
on  the  ground  that  said  purchase  was  in- 
duced by  fraud.  It  was  held  that  com- 
plainant's delay  disentitled  him  to  relief  up- 
on the  ground  of  rescission,  but  that  he  had 
a  right  to  have  his  damages  for  the  fraud 
determined  and,  when  determined,  "indorsed 
as  so  much  paid  on  his  bond  for  the  pur- 
chase money."  In  Ranney  v.  Warren,  13 
Hun,  11,  "the  plaintiff's  complaint  alleges 
that,  by  defendant's  fraudulent  representa- 
tions, he  was  induced  to  purchase  a  farm 
of  the  defendant  for  the  sum  of  $18,000; 
that  the  farm  was  in  fact  worth  not  over 
$12,000;  that,  if  the  defendant's  representa- 
tions had  been  true,  the  farm  would  have 
been  worth  $20,000;  that  the  plaintiff  paid 
in  cash  $5,000  and  assumed  a  mortgage  of 
$2,000,  and  gave  a  bond  and  mortgage  for 
$11,000  payable  in  $1,000  annual  instal- 
ments, one  of  which  he  has  since  paid."  He 
"prayed  that  the  bona  and  mortgage  might 
be  canceled,  and  for  damages."  The  lower 
court  dismissed  this  complaint  on  the  ground 
that  no  damages  had  yet  been  sustained,  and 
that  the  facts  alleged  would  defeat  a  recov- 
ery on  the  bond.  This  judgment  was  re- 
versed; the  court  saying:  "Without  dis- 
cussing the  correctness  [of  the  decision]  of 
the  learned  justice  on  the  mere  question  of 
damages,  if  seems  to  us  that  he  overlooked 
the  fact  that  a  part  of  the  relief  demanded 
.  .  .  was  the  equitable  relief  of  a  sur- 
render and  cancelation  of  the  bond."  See  also 
Parks  v.  Burbank,  68  Iowa,  707,  12  N.  W. 
729,  and  Badgett  v.  Frick,  28  S.  C.  176,  5  S. 
E.  355.  Defendants'  counsel  cite  many  au- 
thorities which  hold  that  a  defrauded  party, 
in  order  to  rescind  a  contract,  must  act  with 
diligence,  and  that  he  must  restore  to  the 
party  who  defrauded  him  what  he  received. 
The  propositions  declared  by  these  authori- 
ties are  elementary  principles  of  law.  But 
they  have  no  application  to  this  case.  Com- 
plainants are  not  seeking  to  rescind  their 
contract.  They  have  anirmed  their  contract, 
and  they  recognize  its  binding  force.  They 
obtain  relief  in  this  case,  not  upon  the 
ground  of  rescission,  but  upon  the  ground 
that  they  are  entitled  to  have  their  damages 
— damages  computed  upon  the  assumption 
that  the  contract  is  affirmed — resulting  from 
defendants'  fraud  applied  in  payment  of 
the  mortgage  in  suit. 

It  follows  from  this  reasoning  that  the 
decree  entered  in  the  Circuit  Court  should 
be  reversed,  and  a  decree  entered  in  this 
court  in  accordance  with  the  prayer  in  com- 
plainants' bill.  Complainants  will  recover 
costs  of  both  courts. 
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JOHN  BINEWICZ,  by  Guardian  ad  Litem, 

Appt., 

v. 

CHARLES  F.  HA6LIN,  Respt. 

(103  Minn.  297,  115  N.  W.  271.) 

Master  —  accident  —  admission  of  neg- 
ligence. 

Plaintiff,  employed  as  an  ordinary  sliov- 
eler,  was  directed  to  assist  in  taking  heavy 
timbers  from  the  first  floor  to  the  second 
floor  of  a  building  defendant  was  construct- 
ing. A  few  hours  after  he  had  been  seen 
standing  on  some  small  boards  he  was  found 
in  the  basement  underneath  seriously  in- 
jured. He  was  called  as  a  witness,  but  his 
memory  had  been  destroyed.  His  wife  tes- 
tified to  donations  and  promises  of  future 
assistance  by  defendant,  and  to  admissions 
by  defendant  that  the  accident  had  been  his 
fault,  and  not  plaintiff's.  No  eyewitness 
was  produced.  There  was  no  direct  testi- 
mony as  to  how  the  accident  hap- 
pened, or  what  caused  it.  The  order  of  the 
trial  court  directing  a  verdict  for  the  de- 
fendant is  sustained. 

(February  28,  1908.) 

Headnote  by  Jaooabd,  J. 


APPEAL  by  plaintiff  frmn  a  judgment  of 
the  District  Court  for  Hennepin  County 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     A£5rmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  E.  Fryberger  and  T.  N. 
Jayne,  for  appellant: 

The  servant  must  be  furnished  a  reason- 
ably safe  and  secure  platform. 

20  Am.  &  Eng.  Enc.  Law,  p.  81 ;  4  Thomp. 
Neg.  {  3960;  Merrill  v.  Pike,  04  Minn.  186, 
102  N.  W.  393;  Parker  v.  Fairbanks-Morse 
Mfg.  Co.  130  Wis.  62S,  110  N.  W.  409; 
Chicago  ft  A.  R.  Co.  y.  Maroney,  170  IIL 
620,  62  Am.  St  Rep.  396,  48  N.  E.  063; 
7  Thomp.  Neg.  S  3986. 

The  condition  of  dangerous  premises  ex- 
isting recently  before  or  after  the  injury 
may  be  shown. 

Stoher  v.  St.  Louis,  I.  M.  ft  S.  R.  Co.  91 
Mo.  609,  4  S.  W.  389;  Berrenberg  v.  Bos- 
ton, 137  Mass.  231,  50  Am.  Rep.  296; 
Beardslee  v.  Columbia  Twp.  188  Pa.  499, 
68  Am.  St.  Rep.  883,  41  AtL  617;  Marston 
V.  Dingley,  88  Me.  646,  34  Atl.  414;  Rosen- 
banm  v.  Shoffner,  98  Tenn.  624,  40  S.  W. 


Ctise  Sole.  —  ProhaUve  effect  of  admis- 
atvn  by  party  of  fault  or  responsibil- 
ity for  accident. 

Admissions  of  fault  or  responsibility  for 
accident  may  be  considered  of  two  kinds, 
the  one  an  admission  as  to  the  existence  of 
a  fact  with  which  liability  for  the  cause  of 
the  accident  is  directly  connected  and  from 
which  liability  necessarily  follows,  and  the 
other  an  admission  which  is  but  the  ex- 
pression of  an  opinion  as  to  where  the  lia- 
bility or  the  fault  lies.  The  latter  is  gen- 
erally an  admission  of  a  question  of  law, 
and  this  note  is  confined  to  a  consideration 
of  such  cases  only. 

By  defendant. 

If  the  defendant  in  an  action  brought  by 
an  employee  to  recover  for  personal  inju- 
ries had  not  been  guilty  of  such  negligence 
as  to  render  him  liable,  an  admission  that 
he  was  liable  for  the  accident  was  not  suf- 
ficient in  itself  to  create  liability.  Swift 
Electric  Light  Co.  v.  Grant,  90  Mich.  469, 
61  N.  W.  539. 

Admissions  on  the  part  of  a  defendant  of 
liability  for  damage  done  by  a  fire,  based  on 
the  supposition  that  defendant's  engine 
caused  the  fire,  were  held  to  have  been  prop- 
erly received  in  evidence,  in  Chapman  v. 
Chicago  ft  N.  W.  R.  Co.  20  Wis.  295,  7  Am. 
Rep.  81;  and,  although  considered  by  the 
appellate  court  to  be  of  little  weight  be- 
cause of  the  hypothesis  on  which  they  were 
based,  it  was  presumed  that  the  jury,  who 
knew  all  the  facta,  took  the  admissions  for 
just  what  thev  were  worth. 
15  L.R.A.(N.S.) 


In  an  action  for  personal  injuries  caused 
by  defendant's  bull  while  being  led  through 
a  public  street,  there  was  testimony  to  the 
effect  that  defendant  admitted  that  it  was 
careless  to  lead  the  bull  through  the  street 
as  it  had  been  led;  and  the  court  held  that 
such  testimony  was  properly  receivable  as 
an  admission  that  the  animal  needed  to  b» 
controlled,  and  that  the  control  applied  was 
not  sufiicient.  Linnehan  v.  Sampson,  126 
Mass.  506,  30  Am.  Rep.  692. 

By  plaintiff. 

In  Central  R.  Co.  v.  Mosely,  112  Ga.  914, 
38  S.  E.  350,  which  was  an  action  to  re- 
cover for  personal  injuries,  evidence  offered 
by  the  defendant  for  the  purpose  of  prov- 
ing that  the  plaintiff,  shortly  after  the  ac- 
cident, admitted  that  the  injury  was  caused 
by  his  own  fault,  and  that  nobody  else  was 
to  blame,  although  not  precluding  the  plain- 
tiff from  showing  as  a  matter  of  fact  that 
the  injury  was  not  due  to  his  negligence, 
should  have  been  submitted  to  the  jury  that 
they  might  consider  it  for  what  it  was 
worth. 

The  admissions  of  an  employee  that  de- 
fendant railroad  company  was  not  to  blame 
for  injuries  received  by  him  in  an  acci- 
dent are  not  conclusive  as  to  what  he  stated, 
but  should  have  been  considered  in  connec- 
tion with  the  circumstances,  and  given  such 
weight  as  they  were  entitled  to,  in  deciding^ 
whether  he  spoke  with  mature  considera- 
tion and  in  regard  to  his  legal  ri^ta,  or 
whether  he  meant  that  defendant  was  not  to 
blame  for  any  lawful  intention  to  injnro 
him.  Cooper  v.  Central  R.  Co.  44  lows. 
134. 
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1086;  ToUnd  v.  Paine  Furniture  Co.  179 
Mass.  601,  61  N.  E.  52;  Daniels  y.  Lowell, 
130  Mass.  66,  20  N.  £.  222;  Cutter  v.  Ham- 
len,  147  Mass.  471,  1  L.R.A.  429,  18  N.  E. 
397;  Keal  v.  Boston,  160  Mass.  618,  36  N. 
E.  308;  Shepard  t.  Creamer,  160  Mass. 
496,  36  N.  E.  475;  Fuller  ▼.  Jackson,  92 
Mich.  197,  62  N.  W.  1076;  Hall  v.  Austin, 
73  Minn.  134,  76  N.  W.  1121;  Wigmore,  Ev. 
t  437;  White  Sewing  Macb.  Co.  v.  Pheniz 
Nerve  Beverage  Co.  188  Mass.  407,  74  N. 
E.  600;  Attiz  t.  Minnesota  Sandstone  Co. 
86  Minn.  142,  88  N.  W.  436. 

Admissions  of  a  party  against  interest  are 
competent  in  negligence  cases. 

Thomp.  Neg.  i  7738;  I  Sheam.  ft  Redf. 
Neg.  t  60a;  Helman  t.  Pittoburg,  p.  C.  & 
St.  L.  R.  Co.  68  Ohio  St  400,  41  L.R.A. 
860,  60  K.  E.  086;  Gulf,  C.  ft  S.  F.  R.  Co. 
V.  Calvert,  11  Tex.  Civ.  App.  297,  32  S.  W. 
246;  Rawlings  v.  Neal,  122  N.  C.  173,  29 
S.  E.  93;  Cooper  v.  Central  R.  Co.  44  Iowa, 
134;  Brice  v.  Bauer,  108  N.  Y.  428,  2  Am. 
St.  Rep.  464,  16  N.  E.  606;  Greenl.  Ev.  H 
192;  Nealley  v.  Greenough,  26  K.  H.  326; 
Bassett  v.  Shares,  63  Conn.  39,  27  Atl.  421 ; 
Coffin  V.  Plymouth,  49  N.  H.  173;  Sias  v. 
Consolidated   Lighting   Co.   73   Vt.   35,   60 


Atl.  554;   Whitson  v.  Ames,  68  Minn.  23, 
70  N.  W.  793. 

Messrs.  Hale  &  Montgomery  for  re- 
spondent. 

Jaggsrd,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  and  appellant  was  hired  by  de- 
fendant and  respondent  as  an  ordinary  shov- 
eler.  A  few  hours  before  he  was  hurt,  de- 
fendant directed  him  to  assist  in  taking 
heavy  timbers  from  the  first  floor  to  the 
second  floor  of  the  building  defendant  was 
constructing.  Plaintiff  had  been,  between 
four  and  five  hours  before  the  accident, 
standing  on  some  small  boards.  Some  time 
later  he' was  found  in  the  basement  beneath. 
He  had  struck  his  head  upon  a  stake, 
crushed  his  skull,  and  suffered  other  seri- 
ous injuries.  He  was  called  as  a  witness; 
but  his  memory  had  been  destroyed,  and  he 
knew  nothing  of  what  had  occurred.  Plain- 
tiff's wife,  who  talked  little  English  and 
understood  it  imperfectly,  testified  that 
after  the  injury  defendant  paid  her  a  eon- 
siderable  sum  weekly  and  promised  future 
assistance.  She  also  testified  that  he  said 
to  her:     "Don't  cry,  I  know  it  was  my 


Admissions  by  an  injured  person  that  the 
injuries  were  the  result  of  his  own  negli- 
gence are  considered  of  but  little  value,  in 
Zemp  V.  Wilmington  ft  M.  R.  Co.  9  Rich. 
L.  84,  64  Am.  Dec.  763;  and,  although  prop- 
erly left  to  the  consideration  of  the  jury, 
the  lower  court  correctly  refused  to  charge 
the  jury  that  they  should  find  for  defendant 
if  they  believed  the  testimony  as  to  plain- 
tiff's admissions. 

In  an  action  for  injury  to  plaintiff's  mi- 
nor son,  caused  by  the  negligence  of  the  de- 
fendant in  discharging  a  pistol,  evidence  of 
an  admission  by  the  son  absolving  the  de- 
fendant from  blame  was  held  not  admissi- 
ble as  aRirmative  evidence  of  the  fact  that 
the  defendant  was  not  at  fault.  Mutcha 
V.  Pierce,  40  Wis.  231,  36  Am.  Rep.  776,  6 
N.  W.  486. 

In  Martineau  ▼.  National  Blank  Book  Co. 
166  Mass.  4,  43  N.  E.  613,  an  employee  in 
defendant's  factory  said,  as  testified  to  by 
several  witnesses,  that  an  accident  in  which 
he  received  injury  was  his  own  fault;  but 
it'  was  held  that  the  jury  was  not  bound  to 
find  that  he  was  careless  because  of  such  ad- 
missions. 

Statements  by  one  injured  while  passing 
between  freight  cars,  to  the  effect  that  he 
did  not  blame  anyone  but  himself  for  the 
accident  which  subsequently  resulted  in  his 
death,  are  held,  in  Copley  v.  Union  P.  R. 
Co.  26  UUh,  361,  73  Pae.  617,  not  suffi- 
cient in  themselves  to  release  the  company 
from  liability  for  the  accident. — especially 
in  view  of  the  fact  that  the  evidence  tended 
to  show  that  the  decessed  was  not  in  his 
right  mind  when  he  made  them.  The  court 
here  considered  that  in  any  event  they  were 
16  L.R.A.(N.S.) 


admissible  only  so  far  as  they  might  tend 
to  show  negligence  on  the  part  of  the  deoe> 
dent. 

A  statement  by  a  person  seriously  injured, 
that  he  did  not  blame  anyone  but  himself 
for  the  accident,  is  not  conclusive  proof 
that  the  person  injured  failed  to  exercise 
ordinary  care,  it  being  probable  that,  being 
near  to  death,  he  realized  that  a  higher 
degree  of  care  would  have  saved  his  life, 
and  was  inclined  to  forgive  the  wrong  done 
him  and  save  those  responsible  from  cen- 
sure. Gulf,  C.  ft  S.  F.  R.  Co.  V.  Calvert, 
11  Tex.  Civ.  App.  297,  32  S.  W.  246. 

An  admission  by  an  injured  person  that 
no  one  was  to  blame  but  himself,  made  at 
a  time  when  he  was  not  in  a  condition  to 
know  who  was  really  at  fault,  is  not  an 
admission  of  a  particular  fact,  but  involves 
a  conclusion  of  fact  and  law,  and  should  re- 
ceive due  consideration  by  the  jury  in  the 
light  of  all  the  circumstances;  and  if,  upon 
full  and  fair  examination  of  the  law  and 
facts,  it  appears  that  the  fault  was  not 
plaintiff's,  then  the  decision  should  be  in 
favor  of  the  plaintiff,  notwithstanding  his 
opinion  to  the  contrary.  Daub  v.  Northern 
P.  R.  Co.  18  Fed.  625. 

In  Louisville.  E.  ft  St.  L.  R.  Co.  v.  Berry, 
2  Ind.  App.  427.  28  N.  E.  714,  9  Ind.  App. 
63,  35  N.  E.  565,  36  N.  E.  046,  it  was  held 
that  declarations  made  by  plaintiff's  de- 
ceased minor  son  shortly  after  an  accident 
which  resulted  in  his  death,  admittins;  that 
no  one  was  to  blame  but  himself,  were  not 
properly  allowed  as  an  admission  against 
the  father  suing  to  recover  for  the  loaa  of 
the  son's  services. 
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fault,  not  your  man's.  I  know  your  man 
was  hurt  bad.  That  w^as  not  your  man's 
fault."  Tlie  payments  to  the  wife  decreased, 
and  finally  ceased.  The  defendant  was  in 
court  at  the  time  of  the  trial,  but  did  not 
explain,  qualify,  or  deny  the  wife's  testi- 
mony. He  was  cross-examined  under  the 
statute  as  to  the  name  and  whereabouts  of 
an  eyewitness  only.  Verdict  for  defendant 
was  directed.  This  appeal  was  taken  from 
an  order  of  the  trial  court  denying  plain- 
tiff's motion  for  a  new  trial. 

We  are  of  opinion  that  the  trial  court's 
conclusion  was  correct.  There  was  no  evi- 
dence that  the  master  was  actionably  neg- 
ligent in  not  supplying  a  reasonably  safe 
place  in  which  to  work;  for  it  'was  not 
shown  where  plaintiff  was  standing  at  the 
time  of  his  fall.  That  the  boards  on  which 
he  had  at  one  time  stood  were  small,  warped, 
and  unfastened,  and  that  the  master  may 
have  been  negligent  in  this  regard,  is  not 
shown  to  have  been  the  proximate  cause  of 
the  injury.  The  testimony  that  plaintiff 
was  a  day  laborer,  wearing  heavy,  thick- 
soled  shoes,  and  that  he  had  grown  clumsy 
and  slow  in  his  movements  and  was  put  to 
new  work,  was  proper  enough  descriptive 
matter,  but  did  not  show  negligence  on  de- 
fendant's part  which  produced  the  harm  he 
suffered.  Of  course,  the  mere  happening  of 
an  accident  was  not  evidence  of  negligence. 

The  essential  question  in  the  case  is 
whether,  under  these  conditions,  'iability 
may  be  predicated  upon  defendant's  admis- 
sions, donations,  and  promises  of  assistance. 
The  paucity  of  specific  authorities  on  the 
subject  is  significant.  On  the  one  hand,  it 
was,  however,  held  in  Kitchen  v.  Robbins,  29 
Ga.  713,  that  admission  of  an  innkeeper 
that  his  guest  has  lost  goods  in  his  house, 
when  proven  by  a  witness  who  heard  the 
admission,  is  sufficient  proof  of  the  fact 
of  loss  to  authorize  the  introduction  of  evi- 
dence to  show  the  amount  of  the  loss,  al- 
though the  innkeeper,  when  put  on  the 
stand  as  a  witness  by  the  other  party,  may 
state  that  the  admissions  by  him  were 
founded  solely  on  statements  made  to  him 
bv  the  plaintiff.  In  Barber  v.  Bennett,  60 
Vt.  662,  1  L.R.A.  224,  6  Am.  St.  Rep.  141, 
15  Atl.  348,  an  assignee  sued  in  assumpsit 
for  a  board  bill.  The  defense  introduced 
admissions  of  the  creditor  that  defendant 
had  paid  his  board.  It  was  held  that  the 
declarations  of  a  party  in  interest,  when 
relevant  to  the  issue,  are  admissible  and 
competent  as  tending  to  prove  a  defense, 
and  that  it  was  error  to  limit  such  declara- 
tions to  merely  impeaching  testimony.  On 
the  other  hand,  in  Swift  Electric  Light  Co. 
T.  Grant,  00  Mich.  469.  51  N.  W.  639,  it 
was  held  that,  if  the  defendant  was  not  le- 
gallv  liable  by  reason  of  his  negligence,  his 
15  L.R.A.(N.S.) 


admission,  if  made,  would  not  create  such 
liability. 

No  case  has  been  called  to  our  attention, 
nor  have  we  been  able  to  find  one,  in  which 
liability  for  negligence  has  been  based  on 
admissions  alone.  This  conforms  to  the 
general  conception  of  the  nature  of  admis- 
sions as  evidence.  Prof.  Wigmore  says: 
"The  primary  use  and  effect  of  an  admis- 
sion is  to  discredit  a  party's  claim  by  ex- 
hibiting .his  inconsistency  in  other  utter- 
ances. It  is  therefore  immaterial  whether 
these  other  utterances  would  have  been  in- 
dependently receivable  as  the  testimony  of 
a  qualified  witness.  It  is  their  inconsist- 
ency with  the  party's  present  claim  that 
gives  them  logical  force,  and  not  their  tes- 
timonial credit."  2  Wigmore,  Ev.  p.  1222, 
$  1053.  "An  admission  ...  is  noth- 
ing but  a  piece  of  evidence,  discrediting  the 
party's  present  claim,  and  tending  to  prove 
the  fact  of  its  incorrectness.  It  is  therefore 
to  be  distinguished  from  those  statements 
of  the  party  which  become  in  themselves  the 
foundation  of  independent  rights  for  other 
persons  by  virtue  of  some  doctrine  of  sub- 
stantive law, — in  other  words,  from  bind- 
ing estoppels,  warranties,  and  representa- 
tions." Id.  p.  1224,  i  1056.  Admissions 
tending  to  show  negligence  are  usually  re- 
ceived in  evidence.  Gulf,  C.  &  8.  F.  R.  Co. 
V.  Calvert,  11  Tex.  Civ.  App.  297,  32  S.  W. 
246;  Cooper  v.  Central  R.  Co.  44  Iowa, 
134;  Helman  v.  Pittsburg,  C.  C.  *  St.  L.  R. 
Co.  58  Ohio  St.  400,  41  L.RJV.  860,  60  N.  E. 
986.  Courts,  however,  quite  generally  re- 
fuse to  give  to  them  any  final  or  conclusive 
effect.  "Slight  credit  will  be  given  to  the 
unsupported  evidence  of  a  witness  who  tes- 
tifies to  admissions  obtained  by  him  from 
a  party  for  the  purpose  of  charging  him 
thereby."  Sunday  v.  Gordon,  Blatchf.  & 
H.  660,  Fed.  Cas.  No.  13,616.  And  see 
Dreher  v.  Fitchburg,  22  Wis.  675,  99  Am. 
Dec.  91;  Allen  v.  Young.  6  T.  B.  Mon.  136, 
17  Am.  Dec.  130.  Cf.  Higgs  v.  Wilson,  3 
Met.  (Ky.)  337.  But  see  I  Shearm.  &  Redf. 
Neg.  8  60a.  "Testimony  as  to  naked  ad- 
missions, given  by  witnesses  who,  though 
not  parties  to  the  record,  are  in  close  sym- 
pathy and  interest  with  the  party  calling 
them,  is  one  of  the  most  untrustworthy 
kinds  of  evidence.  1  Greenl.  Ev.  i  200.  In 
Lencn  V.  Lench,  10  Ves.  Jr.  518,  Sir  Wil- 
liam Grant  says:  'That  is,  in  all  cases, 
most  unsatisfactory  evidence,  on  account  of 
the  facility  with  which  it  may  be  fabri- 
cated and  the  impossibility  of  contradict- 
ing it.  Besides,  the  slightest  mistake  or 
failure  of  recollection  may  totally  alter  the 
effect  of  the  declaration.'  This  was  ap- 
proved by  the  chancellor  in  Botsford  v.  Burr, 
2  Johns.  Ch.  412.  and  by  Story.  J.,  in  Smith 
V.  Burnham,  3  Sumn.  438,  Fed.  Cas.  No.  13.- 
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019.  .  .  .  Usually  the  witnesses  cannot 
give  the  precise  language,  nor  the  whole  of 
it.  A  little  difference  of  expression,  or  a 
slight  qualification  omitted,  forgotten,  or 
suppressed,  might  neutralize  all  its  legal 
effect.  In  the  cases  above  referred  to,  the 
absence  of  corroborative  circumstances,  with 
some  countervailing  proofs,  was  held  suffi- 
cient ground  for  disregarding  it,  leading  to 
the  conclusion,  as  Stor>-,  J.,  observes,  that 
'there  may  have  been  some  mistake  and 
misapprehensions,  to  say  the  least,  on  the 
part  of  the  witnesses  as  to  the  purport  and 
effect  of  the  conversation  to  which  they  tes- 
tified.'" Borland  v.  Zittlosen  (D.  C.)  27 
Fed.  134.  "It  is  always  for  the  court  to 
«onsider  what  weight,  if  any,  is  to  be  given 
to  an  admission,  or  any  other  evidence.  It 
is  not  conclusive  merely  because  it  is  le- 
gally admissible."  BuIIey  v.  BuUey,  L.  R. 
«  Ch.  747. 

In  determining  what  weight  shall  be 
given  to  admissions,  courts  consider  two  cir- 
-cumstances  in  particular, — the  extent  of 
personal  knowledge,  and  the  character  of 
the  admission,  whether  concerning  law  or 
fact.  '  An  admission  not  based  on  personal 
knowledge  may  be  admissible.  Kitchen  v. 
Bobbins,  supra;  Shaddock  v.  Clifton,  22 
Wis.  114,  94  Am.  Dec.  588;  Chapman  v. 
<3hicago  &  N.  W.  R.  Co.  26  Wis.  303,  7  Am. 
Rep.  81;  Wasey  v.  Travelers'  Ins.  Co.  126 
Mich.  119,  125,  85  N.  W.  459;  Sparr  v. 
Wellman,  II  Mo.  230.  But  an  admission 
«vidently  made  without  personal  knowledge 
-of  the  facts  admitted,  or  a  statement  in- 
consistent and  contradictory,  indefinite  or 
equivocal,  and  not  elucidated  by  further 
proof,  may  have  little  or  no  weight  as  evi- 
dence. 16  Cyc.  Law  &  Proc.  p.  1045.  And 
see  Maher  v.  Empire  L.  Ins.  Co.  110  App. 
Div.  723,  96  X.  Y.  Supp.  496.  An  admis- 
sion of  a  mere  legal  conclusion  is  not  bind- 
ing. Crockett  v.  Morrison,  11  Mo.  3  (col- 
lecting earlier  cases  at  page  6) ;  Rawlings 
V.  Neal,  122  N.  C.  173,  29  a  E.  93  (where 
the  admission  was  of  an  erroneous  propo- 
sition of  law)  ;  Detroit  v.  Beckman,  34 
Mich.  125,  22  Am.  Rep.  507  (where  the 
court  was  held  not  bound  to  accept  a  con- 
cession on  trial  of  the  city's  liability  for 
the  injury  complained  of).  And  see  Reed 
V.  McCord.  160  N.  Y.  330,  64  N.  E.  737, 
and  Gulf,  C.  &.  S.  F.  R.  Co.  v.  Calvert,  su- 
pra (in  which  an  acknowledgment  that  the 
party  was  himself  to  blame  was  regarded 
as  mere  self-censure). 

In  the  case  at  bar  defendant's  admission 
may  not  have  been  a  mere  sympathetic  as- 
surance; but  it  was  not  an  admission  of 
negligence  or  of  liability.  It  bore  no  re- 
semblance to  a  declaration  admissible  as  a 
part  of  the  res  gestcr.  Giving  it  the  most 
favorable  consideration, — to  which  plaintiff 
16  LJl.A.(N.8.) 


without  doubt  is  here  entitled, — it  was  in 
itself  indistinct.  It  was  given  a  long  time 
after  the  conversation  had  taken  place,  and 
it  concerned  a  subject-matter  easily  subject 
to  misapprehension.  It  was  proved  by  the 
wife  of  the  unfortunate  man,  to  whom  ac- 
curate understanding  was,  for  many  rea- 
sons, difficult.  While  there  is  nothing  in 
the  record  in  any  wise  impeaching  her  truth- 
fulness, her  sympathy  was  necessarily  in- 
tense, and  her  interest  in  charging  the  de- 
fense with  liability  pathetically  great.  In 
so  far  as  the  admission  concerned  facts, 
they  were  not  within  the  defendant's  per- 
sonal knowledge.  In  so  far  as  the  admis- 
sion concerned  law,  it  cannot  be  determined 
whether  the  opinion  was  or  was  not  errone- 
ous. If  it  be  assumed  that  the  trial  court 
was  in  error  in  excluding  the  testimony  of 
the  boy  who  acted  as  interpreter,  and  that 
his  proffered  evidence  be  considered  as  add- 
ed to  that  of  the  wife,  the  situation  would 
not  be  materially  changed.  Taking  the  tes- 
timony as  to  the  condition  of  the  accident 
and  as  to  the  admissions  of  fault  as  a 
whole,  we  do  not  think  that  the  record 
shows  reversible  error  in  the  rulings  of  the 
trial  court. 

The  testimony  concerning  donations  and 
promises  of  future  assistance  does  not  re- 
quire the  court  to  submit  the  case  to  the 
jury.  Plaintiff  quotes  in  this  connection 
from  Sias  v.  Consolidated  Lighting  Co.  73 
Vt.  35,  40,  50  Atl.  554,  555:  "Plaintiff 
was  permitted  to  testify  that  the  defend- 
ant furnished  him  a  nurse.  The  testimony 
was  offered  as  tending  to  show  a  recogni- 
tion of  liability,  and  the  defendant  objected 
to  it  as  having  no  such  tendency.  The  court 
below  took  the  ground  that  it  could  not 
say,  as  matter  of  law,  that  it  had  no  such 
tendency,  but  that  it  should  be  submitted 
to  the  jury  for  them  to  say  whether,  in  view 
of  all  the  circumstances,  it  had  that  ten- 
dency or  not.  This  was  right,  if  the  case 
presented  circumstances  which  tended  to 
characterize  the  act  as  a  recognition  of 
liability;  but  we  found  nothing  of  this  na- 
ture in  our  examination  of  the  testimony. 
It  is  doubtless  true  that  such  evidence  might 
be  offered  in  a  connection  that  would  give 
it  the  effect  claimed,  but  we  think  the  mere 
fact  that  an  employer  furnishes  a  physi- 
cian or  nurse  for  one  who  meets  with  a 
disabling  accident  in  his  service  ought  not 
to  be  received  as  evidence  tending  to  estab- 
lish his  liability."  In  the  same  case  the 
court  also  said :  "It  must  be  the  impulse  of 
every  humane  employer  to  provide  this  as- 
sistance for  a  disabled  workman  without 
means,  and  the  rule  of  evidence  ought  to  be 
such  as  to  permit  it  without  danger  to  him- 
self. Such  an  act  should  be  treated  as  a 
humane   recognition   of  an  existing  necea- 
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sity,  and  not  as  an  admission  of  the  jus- 
tice ot  a  claim  not  then  asserted."  What- 
ever modification  of  this  rule  particular 
circumstances  may  require,  those  of  the 
present  case  are  fairly  governed  by  this 
principle.  The  court  heard  and  saw  the 
witnesses.  We  think  its  refusal  to  allow 
this  hard  case  to  make  bad  law  was  legally 
proper. 
Affirmed. 


UNITEa>     STATES     CIKCUIT     COrRT 

OF  appkaijS,  sixth  circuit. 

BOARD  OF  COMMISSIONERS  OF  CRAW- 
FORD COUNTY 

V. 

JOHN  H.  STRAWN,  Receiver,  etc.,  of  Ga- 
lion   National   Bank. 

(—  C.  C.  A.  — ,  167  Fed.  40.) 

Banks  —  blended  tax  funds. 

1.  No  title  is  acquired  by  a  bank  to 
county  tax  funds  illegally  deposited  by  its 
cashier,  who  was  a  deputy  tax  coUecter,  which 
it  mingles  with  its  other  moneys;  and  the 


county  may  recover  the  same  so  far  as  they 
can  be  traced  into  the  property  which  comes 
into  the  possession  of  a  receiver  of  the 
bank. 

Estoppel  ^  knowledge  of   Illegal   bank 
deposits. 

2.  The  fact  that  county  officers  had  knowl- 
edge that  county  funds  were  illegally  de- 
posited in  pursuance  of  a  course  of  business 
carried  on  for  several  years  without  objec- 
tion will  not  estop  the  county  from  pursu- 
ing such  moneys  as  trust  funds. 

Banks  —  Identification    of    trust    fnnda 
—  casta  balances. 

3.  The  extent  to  which  trust  funds  blend- 
ed with  general  moneys  of  a  bank  have  been 
dissipated,  or  can  be  identified,  when  the 
cash  in  the  bank  has  sunk  below  the  amount 
of  the  trust  fund,  is  to  be  determined,  not 
by  the  cash  balance  when  the  bank  closes 
its  doors  in  insolvency,  but  by  the  lowest 
cash  balance  after  the  trust-fund  deposits 
are  made,  to  which  are  to  be  added  the  sub- 
sequent trust-fund  deposits. 

Same  —  balances      In     correspondent 
banks. 

4.  Trust  funds  blended  with  general  mon- 
eys of  an  insolvent  bank  cannot  be  identi- 
fied in  the  shifting  balances  carried  in  re- 
serve or  in  correspondent  banks,  made  up  of 


Case  Note.  —  lAen  on  eontmerdal 
paper  purchaaed  by  banJe  after  it  luia 
mingled  trust  money  with  ite  own 
funds. 

In  entering  upon  a  discussion  involving 
the  right  of  a  cestui  que  trust  to  reclaim 
trust  funds,  the  fundamental  principle  may 
properly  be  recalled  that  the  beneficiary  of 
a  trust  fund  is  not  entitled,  solely  because 
of  the  character  of  his  claim,  to  the  pay- 
ment of  the  same  in  full,  to  the  exclusion  of 
other  creditors,  out  of  the  assets  of  the  in- 
solvent trustee's  estate;  but  that  the  right 
to  reclaim  a  trust  fund  is  founded  on  the 
right  of  property,  and  not  on  the  ground 
of  compensation  for  its  loss.  Accordingly 
he  must  be  able  to  point  out  the  particular 
property  into  which  the  fund  has  been  con- 
verted; but,  when  he  is  unable  to  do  this, 
the  trust  fails,  and  his  claim  becomes  one 
for  compensation  only,  for  the  loss  of  the 
fund,  and  stands  on  the  same  basis  as  the 
claims  of  general  creditors. 

There  is,  however,  a  considerable  variance 
of  opinion  as  to  the  extent  to  which  it  is 
necessary  to  go  in  identifying  the  trust 
fund.  The  following  excerpt  from  the  case 
of  State  ▼.  Foster,  5  Wyo.  199,  29  L.R.A. 
226,  38  Pac.  926,  fairly  sUtes  the  attitude 
of  various  courts  in  regard  to  this  question : 
"In  following  trust  funds,  they  must  first 
be  traced  to  the  estate  of  the  trustee  or 
quasi  trustee,  and  the  corpus  of  the  funds 
must  be  found.  It  must  be  tn  esse,  in  some 
form,  or  it  cannot  be  identified.  Where  the 
trust  moneys  are  mingled  with  those  of  the 
trustee,  the  trust  may  be  impressed  upon  such 
fund  or  property  with  which  it  is  mingled; 
but,  if  it  appears  that  the  trust  moneys 
are  dissipated  or  lost,  there  is  no  fund  to 
13  L.R.A.(N.8.) 


impress  with  the  trust,  and  the  sole  remedy 
of  the  beneficiary  is  a  proceeding  against 
the  trustee,  personally.  Where  he  is  sol- 
vent, this  is  the  usual  remedy  pursued,  as 
by  judgment  and  execution  the  whole  es- 
tate can  be  impressed  with  the  amount  of 
the  judgment.  Some  of  the  courts  hare 
held,  as  the  *modern'  equity  doctrine,  that  all 
that  is  necessary  is  to  trace  the  trust  money* 
into  the  estate  of  the  trustee,  which  then 
becomes  impressed  with  the  trust.  This 
was  the  rule  established  by  a  number  of 
ca;se8  in  the  supreme  court  of  Wisconsin, 
until  a  return  to  the  general  rule  was  an- 
nounced in  Nonotuck  Silk  Co.  v.  Flanders, 
87  Wis.  237,  58  N.  W.  383,  and  the  former 
cases  were  overruled.  The  leading  cases  on 
the  subject  are  those  of  Cavin  v.  Gleason, 
105  N.  V.  262,  11  N.  E.  604;  Little  v.  Chad- 
wick,  161  Mass.  109,  7  L.R.A.  570,  23  N. 
E.  1005;  and  Slater  t.  Oriental  Mills,  IS 
R.  I.  352,  27  Atl.  443.  That  the  money  con- 
stituting the  trust  may  have  been  wrong- 
fully converted  by  the  defaulting  or  delin- 
quent trustee  does  not  seem  to  alter  the 
situation,  as  some  of  the  courts  hold.  There 
is  no  peculiar  sanctity  that  surrounds  an 
action  ex  delicto,  as  distinguished  from  an 
action  ex  contractu,  at  law,  so  far  as  the 
obtaining  satisfaction  of  any  judgment  is 
concerned,  and  when  equity  is  invoked  in 
the  former  cases,  equitable  rules  must  be  ap- 
plied. Where  no  specific  lien  is  created  by 
contract,  or  the  acts  of  the  parties,  none  ex- 
ists. The  only  course  open  in  equity  is  to 
discover  the  corpus  of  the  trust  fund,  or  to 
follow  the  changes  and  transmutations  of 
the  trust  moneys  into  some  particular  prop- 
erty that  can  be  charged  with  the  trust, 
saving  the  rights  of  innocent  purchasers  for 
value.    The  courts  generally  have  gone  as 
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collections  and  proceeds  of  rediscounts,  and 
sometimes  of  funds  remitted  by  the  insol- 
vent bank,  where  the  trust  fund  is  not 
traced  to  any  of  the  rediscounts  or  collec- 
tions; the  presumption  as  to  the  funds  re- 
mitted being  that  they  wer«  not  trust  mon- 
eys. 
Same  ^  commercial  paper. 

S.  The  fact  that  some  of  an  insolvent 
bank's  commercial  paper,  consisting  of  many 
separate  instruments  acquired  at  different 
times,  may  have  been  purchased  with  the 
general  funds  of  the  bank  with  which  trust 
moneys  liave  been  min|;led,  is  insufficient  to 
fasten  a  tnist  upon  it,  or  upon  the  pro- 
ceeds of  a  part  of  it. 

(November  20,  1007.) 

CROSS-APPEALS  from  a  decree  of  the 
Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Ohio  in  defendant's 
favor  in  a  suit  to  establish  a  lien  on  funds 
in  the  hands  of  defendant;  the  complainant 
appealing  from  so  much  of  the  decree  as  re- 
fused to  enforce  the  trust-fund  doctrine  to  the 
extent  to  which  it  was  claimed  to  be  appli- 
cable; and  defendant  appealing  from  so  much 
as  allowed  a  priority  with  respect  to  cer- 


tain assets  alleged  to  have  been  purchased 
with  the  trust  funds.    Modified. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lurton,  Severens,  and  Rich- 
ards, Circuit  Judges. 

Mr.  C.  H.  Henkel,  for  complainant: 

By  reason  of  the  confusion  and  unlawful 
diversion  of  the  funds,  Crawford  county  is 
entitled  to  a  charge  against  the  entire  mass. 

Frelinghuysen  v.  Nugent,  36  Fed.  229; 
Myers  v.  Board  of  Education,  61  Kan.  87, 
37  Am.  St.  Rep.  263,  32  Pac.  658;  StoUer 
V.  Coates,  88  Mo.  614;  Peters  v.  Bain,  133 
U.  S.  670,  33  L.  ed.  696,  10  Sup.  Ct.  Rep. 
354;  Fire  &  Water  Comrs.  v.  Wilkinson, 
119  Mich.  665,  44  L.R.A.  493,  78  N.  W.  893; 
Peak  V.  EUicott,  30  Kan.  166,  46  Am.  Rep. 
90,  1  Pac.  409;  Harrison  v.  Smith,  83  Mo. 
210,  63  Am.  Rep.  671;  Smith  v.  Combs,  40 
N.  J.  Eq.  420,  24  Atl.  9;  Smith  v.  Au  Gres 
Twp.  9  L.R.A.(N.8.)  876,  80  C.  C.  A.  146, 
160  Fed.  257;  Central  Nat.  Bank  v.  Con- 
necticut Mut.  L.  Ins.  Co.  104  U.  S.  64,  57, 
26  L.  ed.  693,  696. 

When  a  trustee  wrongfully  commingles 
trust  money  with  his  own,  and  makes  pay- 
ments from  the  common  fund,  it  will  be  pre- 


far  as  it  seems  possible  in  holding  that  the 
presumption  always  is  that  the  trustee  has 
used  bis  own  funds  in  his  business  opera- 
tions; and,  if  there  be  any  money  on  hand  at 
the  time  the  trust  is  sought  to  be  enforced, 
that  presumption  controb.  So  the  trustee 
who  has  blended  trust  moneys  with  his  own 
is  not  permitted  to  say  that  he  has  used 
trust  moneys  when  he  had  a  right  to  use  his 
own.  This  appears  to  be  one  of  the  princi- 
ples that  governed  the  decision  in  the 
famous  case  of  Knatchball  v.  Hallett,  L.  R. 
13  Ch.  Div.  696,  which  overruled  some  prior 
English  decisions.  It  is  to  the  effect  that, 
if  a  person  who  holds  money  as  a  trustee, 
or  in  a  fiduciary  cliaracter,  pays  it  to  his 
account  at  his  banker's,  and  mixes  it  with 
his  own  money,  and  afterwards  draws  out 
sums  by  checks  in  the  ordinary  manner,  the 
drawer  must  be  taken  to  have  drawn  out. 
his  own  moneys  in  preference  to  the  trust 
money.  This  principle  pervades  some  of  the 
cases  which  adopt  the  rule  that  the  entire 
estate  of  the  trustee  is  impressed  with  the 
trust  moneys  traced  to  it.  In  Kimmel  v. 
Dickson,  6  S.  D.  221,  25  L.R.A.  309,  49  Am. 
St.  Rep.  869,  58  N.  W.  561,  the  moneys 
found  in  a  defunct  bank  amounted  to  $259.- 
71,  while  the  amount  left  there  by  the  plain- 
tiff before  it  failed  to  be  used  for  the  pay- 
ment of  his  note  was  $265.  .  .  .  The 
casp  was  decided  upon  the  authority  of  EUi- 
<-ott  V.  Barnes,  31  Kan.  170.1  Pac.  767; 
Peak  V.  Ellicott.  30  Kan.  156,  46  Am. 
Rep.  90,  1  Pac.  499.  and  upon  the  case  of  Mc- 
Leod  V.  Evans,  66  Wis.  401,  57  Am.  Rep. 
287.  28  N.  W.  173,  214,  which  had  then  been 
•o\-erruled  by  Nonotuck  Silk  Co.  v.  Flandt-rs, 
supra;  but  the  order  of  the  trial  «x>urt  was 
nfflrmed,  and  that  was  that  the  receiver  of 
the  insolvent  bank  pav  to  the  plaintiff  the 
15  L.R.A.(N.S.) 


sum  found  in  the  bank  at  the  time  of  its 
failure,  although  it  was  less  than  the  sum 
left  there  for  the  specific  purpose  of  paying 
the  note.  So  it  was  in  the  case  of  Massey  v. 
Fisher,  62  Fed.  958,  very  recently  decided. 
In  the  course  of  the  opinion,  the  court  re- 
marks :  'It  is  not  important  that  the  plain- 
tiff's money  bore  no  mark,  and  cannot  be 
identified.  It  is  sufficient  to  trace  it  into 
the  bank's  vaults  and  find  that  a  sum  equal 
to  it  (and  presumably  representing  it)  re- 
mained continuously  there  until  the  receiver 
took  it.  The  modern  rules  of  equity  require 
no  more.'  Some  of  the  cases  cited  by  the 
learned  judge  go  further  than  he,  biit  his 
conclusion,  though  reached  at  the  extreme 
limits  of  the  rule,  seems  correct." 

The  disposition  in  any  jurisdiction  of  the 
specific  question  under  discussion  will  gen- 
erally be  governed  by  the  attitude  of  the 
courts  of  that  jurisdiction  upon  the  general 
question  as  to  what  identification  is  neces- 
sary to  trace  a  trust  fund  into  any  proper- 
ty on  which  it  is  sought  to  be  charged.  The 
case  reported  herewith  seems  to  require  that 
it  be  traced  into  some  specific  property. 

Taking  as  a  point  of  departure  the  propo- 
sition that  trust  property,  in  specie,  may 
be  followed  and  reclaimed,  the  decisions  ap- 
pear to  lend  themselves  to  a  grouping,  in 
order  of  progression,  as  follows: 

1.  Cases  in  which  a  trust  fund,  or  the 
proceeds  of  trust  property,  though  mingled 
with  funds  of  the  trustee,  but  shown  to 
have  been  invested  in  specific  property,  has 
been  held  to  be  a  charge  upon  such  property, 
only  as  between  the  trustee  and  the  bene- 
ficiary of  the  trust. 

2.  Cases  which  hold  funds  or  property 
mingled  by  the  trustee  with  his  funds,  and 
shown  to  have  been  invested  in  specific  prop- 
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BUmed  thmt  he  pays  out  his  own  money,  and 
not  the  trust  money. 

State  V.  Bank  of  Commerce,  54  Xeb.  72S, 
76  N.  W.  28;  State  v.  Foster,  6  Wyo.  199,29 
L.R.A.  226,  63  Am.  St.  Rep.  47,  38  Pac. 
926;  Woodhouse  y.  Ciandall,  197  111.  104. 
58  L.R.A.  385,  04  X.  E.  292;  Merchants' 
Nat.  Bank  v.  School  Dist.  Xo.  8,  36  C.  C.  A. 
432,  94  Fed.  705;  Standard  Oil  Co.  v.  Hawk- 
ins, 33  L.R.A.  739,  20  C.  C.  A.  468,  46  U.  S. 
Afp.  115,  74  Fed.  395;  Slater  r.  Oriental 
Mills,  18  R.  I.  352,  27  Atl.  443. 

Complainant  is  entitled  to  the  funds  by 


I  reason  of  the  tracin;;  thereof  to  tmfl*  in 

I  the  hands  of  the  receiver. 

I      Frith  V.  Cartland,  2  Hem.  t  M.  417;  Pen- 

i  ncll  V.  DeflFell,  4  De  G.  M.  ft  G.  372 ;  Knatch- 
buH  V.  Hallett,  L.  R.  13  Ch.  Div.  096;  Cen- 

I  tral  Nat.  Bank  v.  Connecticut  Mut.  L.  Ins. 

I  Co.  104  U.  S.  54,  26  L.  ed.  693;  Van  .\len 
V.  American  Kat.  Bank,  52  X.  Y.  1 ;  Farm- 
ers'   &    M.    Xat.    Bank    v.    King.    57    Pa. 

1 202,  98  Am.  Dec.  215;  McLeod  v.  Evans. 
66    Wis.    401,    67    Am.    Rep.    287,    28    X. 

|\V.    173,    214;    Cavin    v.    Gleason,    105    X. 

|y.  262,   11  N.  E.  504;   Atkinson  v.  Roch- 


erty.  to  be  a  cliarf;e  thereon,  even  as  against 
the  trustee's  creditors. 

3.  Cases  which  deny  the  right  to  follow 
trust  funds  where  they  are  merely  shown  to 
have  been  mingled  with  the  funds  of  the 
trustee,  even  though  at  the  time  of  the 
trustee's  insolvency  there  remains  a  balance 
unexpended  equal  to  or  greater  than  the 
trust  fund. 

4.  (.'axes  which,  by  following  the  pre- 
Fumntinn  that  the  trustee  has  used  his  own 
funds  in  his  business  operations,  regard 
any  money  on  hand  at  the  time  the  trust  is 
sought  to  be  enforced,  less  than  or  equal  to 
the  amount  of  such  trust  fund,  as  being  the 
trust   fund  itself. 

6.  Caspj)  which  impose  a  charge  upon  the 
remaining  general  assets  of  the  trustee 
where  such  remaining  assets  are  shown  to 
have  been  increased  by  the  trust  fund,  but 
which  do  not  require  the  tracing  of  the 
fund  into  any  specific  property,  further  than 
to  show  that  it  has  not  been  dissipated. 

6.  Cases  which,  by  extending  the  presump- 
tion that  the  trustee  expends  his  own  money 
before  using  trust  funds,  hold  that  it  is 
necessary  only  to  trace  the  trust  funds  into 
the  hands  of  the  trustee,  and  that  the  re- 
maining assets  are  assumed  to  contain  the 
trust  funds;  and  which,  therefore,  impose  a 
charge  thereon  without  requiring  proof  that 
such  fund  has  not  been  dissipated.  Few  de- 
cisions, however,  have  gone  to  this  extent, 
and  some  of  these  have  subsequently  been 
overruled  expressly  or  in  effect  by  the  courts 
pronouncing  them. 

It  will  be  apparent  that  cases  falling 
within  groups  1,  2,  3,  and  4,  so  far  as  they 
regard  the  rules  therein  adopted  as  marking 
the  limit  of  the  right  to  reclaim  trust 
funds,  have  the  effect  to  deny  that  evidence 
that  commercial  paper  or  other  property  ac- 
(|uirpd  at  various  times  has  been  purchased 
after  the  mingling  of  trust  money  wKh  the 
trtistee's  funds  is  sufficient  as  an  identifi- 
cation of  trust  property. 

A  discussion  of  the  broad  question  of  the 
Mulliriency  of  identification  of  property  as 
containing  trust  funds  mingled  by  the 
trustee  with  his  own  being  merely  incidental 
to  the  purpose  of  this  note,  the  following 
cases  are  not  to  be  taken  as  representing 
the  state  of  the  law  on  that  question,  but 
only  as  illustrative  of  the  attitude  of  the 
courts  with  reference  to  its  particular  bear- 
ing uimn  the  subject  under  discussion: 
15  L.R.A.(X.S.) 


In  I>ebanon  Trust  t  S.  D.  Bank's  E.sUte, 
160  Pa.  622,  31  .\tl.  334.  and  Solicitor* 
Loan  A.  T.  Co.'s  Estate,  3  Pa.  Super.  Ct. 
244,  it  was  held  that  money  received  by  a 
bank  as  trustee,  not  kept  distinct  or  invest- 
ed in  any  specific  way,  but  mingled  with  the 
general  funds  of  the  bank  and  used  in  the 
general  banking  business,  had  become  inca- 
pable of  such  identification  as  would  entitle 
the  cestui  que  trust  to  a  preference  over 
general  creditors  in  a  distribution  of  the  as- 
signed estate  of  the  bank. 

And  in  Spokane  County  v.  Clark,  61  Fed. 
538,  and  Multnomah  Countv  v.  Oregon  Xat. 
Bank,  61  Fed.  912,  it  is  held  that,  where  a 
trust  fund  has  been  mingled  with  general 
funds  of  the  bank,  there  is  no  right  to  re- 
claim such  fund  out  of  the  assets  of  th(> 
bank,  superior  to  that  of  other  depositors, 
where  it  is  not  shown  that  the  identical 
fund  or  its  proceeds  have  gone  into  the 
hands  of  the  receiver. 

On  the  other  hand,  in  those  jurisdictions 
recognizing  the  rules  laid  down  by  cases  fall- 
ing within  groups  5  and  6,  it  seems  probable 
that  evidence  of  the  character  above  referred 
to   would   be   regarded   as    meeting   the   re- 

?;uirementa  of  such  rules,  which  do  not  go  so 
ar  as  to  require  the  identification  of  specific 
property  as  containing  the  trust  fund. 

In  Independent  Dist.  v.  King.  80  Iowa. 
497,  45  N.  W.  908,  where  a  treasurer  of  a 
school  district  deposited  its  funds  in  a  bank 
which  mingled  such  deposits  with  its  general 
funds,  which  were  paid  out  in  the  ordinary 
course  of  business,  it  was  held  that  it  was 
not  necessary  to  trace  the  balance  of  the 
money  deposited  into  some  specific  property 
before  the  trust  could  be  enforced;  the  court 
saying:  "In  this  case  it  appears  that  the 
money  in  question  was  received  by  the  Cad- 
wells,  and  that  their  estate  was  increaseil 
by  that  amount.  As  they  received  it  know- 
ing its  trust  character,  it  will  l>e  presumed, 
in  the  absence  of  a  showing  to  the  contrary, 
that  it  was  preserved  by  them  in  some  form, 
and  that  it  passed  into  the  hands  of  their 
assignee.  It  is  not  material  for  the  pur- 
pose of  this  case  whether  the  balance  was 
preserved  in  the  form  of  money  or  in  other 
property.  It  is  only  necessary  that  it  ap- 
|>ear,  by  presumption  of  law  or  otherwise, 
that  it  has  been  preserved  in  the  hands  of 
defendant.  The  money  havine  been  traced 
to  the  estate  of  the  Cadwells  impresseil  with 
the  character  of  a  trust  fund,  I  he  burden 
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ester  Printing  Co.  114  N.  Y.  175,  21  N.  E. 
178;  Peters  v.  Union  Trust  Co.  131  Mich. 
322,  91  N.  W.  273;  Smith  v.  Au  Greg  Twp. 
supra. 

Mr.  A.  M.  Snyder  also  for  complainant. 

Messrs.  W.  J.  Geer  and  Squire,  San- 
ders, &  Dempsey,  for  defendant: 

When  there  has  been  no  separation  or  seg- 
regation of  the  moneys  into  distinct  par- 
eels,  the  trust  fund  cannot  be  followed  into 
the  funds  of  the  bank. 

Mercantile  Trust  Co.  v.  St.  Louis  &  S.  F. 


R.  Co.  99  Fed.  486;  Cavin  v.  Gleason,  105 
N.  Y.  256,  11  N.  E.  504;  2  Perry,  Tr.  S  835; 
2  Pom.  Eq.  Jur.  §  1051 ;  Lowe  v.  Jones,  192 
Mass.  94,  6  L.R.A.(N.S.)  487,  116  Am.  St. 
Rep.  225,  78  N.  E.  402;  Commercial  Nat. 
Bank  v.  Armstrong,  148  U.  S.  50,  37  L.  ed. 
363,  13  Sup.  Ct.  Rep.  533 ;  Multnomah  Coun- 
ty V.  Oregon  Nat.  Bank,  61  Fed.  912. 

A  lien  cannot  be  charged  upon  the  "gen- 
eral mass"  or  balance  of  funds  remaining 
in  the  bank  at  the  time  of  its  insolvency. 

Philadelphia  Nat.  Bank  v.  Dowd,  2  L.R.A. 
480,  38  Fed.  181;  Union  Nat.  Bank  v.Goetz, 


was  upon  defendant  to  show  that  it  con- 
tributed nothing  to  the  estate  wliicb  he  ac- 
quired by  virtue  of  the  assignment;  and 
that  he  has  failed  to  do.  It  is  true,  the  rec- 
ord submitted  to  us  authorizes  the  conclu- 
sion that  the  Cadwells  lost  much  property 
in  their  business  transactions;  but  we  must 
presume  that  they  lost  their  own  property, 
and  not  that  of  plaintiff." 

In  later  cases,  however,  the  same  court, 
while  adhering  to  the  rule  that  to  justify  a 
preference  trust  funds  need  not  be  traced 
into  specific  property,  but  it  will  be  pre- 
sumed that  they  have  been  preserved,  holds 
that  a  right  to  a  preference  does  not  exist 
where  a  bank  which  has  received  a  trust 
fund  has  used  the  same  in  its  general  busi- 
ness in  the  payment  of  its  debts,  making  no 
new  loans  and  acquiring  no  property  or  se- 
onrities.  Jones  v.  Chesebrough,  106  Iowa, 
303,  75  N.  W.  97;  Bradley  v.  Chesebrough, 
111  Iowa,  126,  82  N.  W.  472. 

In  Myers  v.  Board  of  Education,  51  Kan. 
87,  37  Am.  Rep.  263,  32  Pac.  638,  where  the 
treasurer  of  a  board  of  education  had  de- 
])osited  to  his  credit  as  treasurer  school 
funds,  in  the  bank  of  which  he  was  manager, 
the  owner  of  the  bank  being  aware  of  the 
character  of  the  funds,  it  was  held  that 
the  school  funds  so  deposited  were  impressed 
with  a  trust,  and  that  as  the  amount  of  such 
funds  largely  exceeded  the  cash  on  hand  at 
the  time  of  au  assignment  made  by  the  own- 
er of  the  bank  for  the  benefit  of  creditors, 
the  trust  fund  became  a  charge  upon  the  en- 
tire assets  of  the  bank,  and  the  board  of  edu- 
cation had  a  preferred  right  to  the  assets 
over  general  creditors  to  the  extent  of  the 
fund  converted,  although  it  could  not  be 
clearly  traced  to  any  particular  assets  in  the 
hands  of  the  assignee. 

In  Kansas  State  Bank  v.  First  State 
Bank,  62  Kan.  788,  64  Pac.  634.  it  is  held 
that,  if  the  trust  fund  has  been  mingled 
with  other  assets  of  the  trustee,  and  it  ap- 
pears that  such  assets  have  been  thereby 
appreciably  augmented  and  bettered,  a  trust 
will  be  impressed  on  the  assets,  and  the 
cestui  que  trust  will  be  entitled  to  have  the 
trust  fund  reclaimed  and  taken  out  of  the 
assets  with  which  it  is  mingled;  but  that 
the  use  of  the  money  so  collected  for  the 
mere  payment  of  the  indebtedness  of  the 
trustee  is  not  to  be  regarded  as  an  enlarge- 
ment and  betterment  of  the  trustee's  estate. 
The  court  said  that,  if  the  fund  in  question 
16  L.R.A.(N.S.) 


went  into  the  vaults  of  the  bank,  or  into 
loans  or  discounts,  or  was  employed  in  the 
ordinary  course  of  banking  business  from 
the  time  it  was  received  until  the  bank  was 
closed,  it  would  to  that  extent  enlarge  the 
assets  of  the  bank  and  be  a  charge  against 
them. 

In  Fogg  v.  Bank  of  Friar's  Point,  80  Miss. 
750.  32  So.  285,  it  was  held  that  where, 
by  statute,  a  bank  is  made  trustee  of 
funds  deposited  by  a  tax  collector,  such 
funds  constitute  a  charge  upon  its  insol- 
vent estate,  although,  in  consequence  of 
their  mingling  with  the  other  moneys 
of  the  bank,  a  right  to  any  particular 
individual  asset  could  not  be  assert- 
ed; the  court  saying:  "It  is  a  leading 
principle  of  equity  jurisprudence  that, 
'wherever  a  duty  rests  upon  an  individual, 
in  the  absence  of  all  evidence  to  the  con- 
trary, it  shall  be  presumed  that  he  intended 
to  do  right  rather  than  wrong;  to  act  con- 
scientiously rather  than  with  bad  faith;  to 
perform  his  duty  rather  than  to  violate  it.' 
It  must  therefore  be  presumed,  so  far  as  it 
may,  that  the  bank,  as  trustee,  preserved 
the  trust  fund  until  all  its  other  estate  was 
exhausted,  and  that  the  trust  moneys,  so 
far  as  possible,  are  represented  in  the  re- 
maining assets  of  the  bank." 

Assets  which  are  shown  to  have  been  ac- 
quired with  other  than  trust  moneys  cannot, 
of  course,  be  subjected  to  a  hen  therefor. 

Thus,  in  State  v.  Foster,  5  Wyo.  199,  29 
L.R.A.  226,  38  Pac.  926,  it  was  held,  in  ac- 
cordance with  the  presumption  that  the 
trustee  has  used  his  own  funds  in  his  busi- 
ness operations,  that  commercial  paper  rep- 
resenting loans  made  when  sufficient  funds 
were  on  hand  to  make  them  without  resort- 
ing to  trust  moneys  cannot  be  impressed 
with  the  trust. 

And  in  Hill  v.  Miles,  83  Ark.  486,  104  S. 
W.  198,  it  was  held  that  school  warrants 
purchased  by  the  receiver  of  an  insolvent 
bank  with  money  collected  by  him  after  tak- 
ing possession,  not  shown  to  have  come  from 
the  trust  fund,  but  which  presumably  came 
from  the  general  assets  of  the  bank,  were 
not  impressed  with  the  trust. 

So,  also,  in  State  v.  Bank  of  Commerce. 
54  Neb.  725,  75  N.  W.  28,  it  was  held  that, 
where  it  was  shown  that  a  trust  fund  had 
been  used  in  paying  off  other  depositors,  a 
claim  therefor  could  not  be  decreed  a  first 
lien  upon  the  other  assets  of  the  bank. 
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138  HI.  127,  32  Am.  St.  Rep.  119,  27  N.  E. 
907;  Wetherell  r.  O'Brien,  140  III.  146,  33 
Am.  St.  Rep.  221,  29  N.  E.  904;  Mntual 
Acci.  AsBo.  V.  Jacobs,  141  111.  261,  16  L.R.A. 
516,  33  Am.  St.  Rep.  302,  31  N.  E.  414; 
WiUon  V.  Coburn,  35  Neb.  530,  53  N.  W. 
466;  Nonotuck  Silk  Co.  v.  Flanders,  87  Wis. 
237,  68  N.  W.  383;  Independent  District  t. 
Beard,  83  Fed.  5 ;  Beard  v.  Independent  Dis- 
trict, 31  C.  C.  A.  562,  60  U.  S.  App.  372, 
88  Fed.  375;  Re  Commercial  Bank,  2  Ohio 
N.  P.  170;  Reeves  t.  State  Bank,  8  Ohio 
St.  466;  Shaw  v.  Bauman,  34  Ohio  St.  25; 
Jones  V.  Kilbreth,  49  Ohio  St.  401,  31  N.  E. 
346;  Re  Mulligan,  116  Fed.  715;  Merchants' 
&  F.  Bank  t.  Austin,  48  Fed.  25;  Cavin  t. 
Qleason,  supra. 

As  between  the  banker  and  the  treasurer, 
the  relation  of  debtor  and  creditor  existed. 

Philadelphia  Nat.  Bank  ▼.  Dowd,  2  L.R.A. 
480,  38  Fed.  172;  Little  ▼.  Chadwick,  161 
Mass.  109,  7  L.R.A.  670,  23  N.  E.  1005; 
Morse,  Banks  ft  Banking,  289. 

The  funds  collected  by  Blythe  could  not  be 
definitely  traced. 

State  y.  Bank  of  Commerce,  64  Neb.  726, 
76  N.  W.  28 ;  SUte  v.  Foster,  5  Wyo.  199,  29 
L.R.A.  226,  63  Am.  St.  Rep.  47,  38  Pac.  926; 
McClure  v.  La  PlaU  County,  19  Colo.  122, 
34  Pac.  763;  Commercial  Nat.  Bank  t.  Arm- 
strong, 39  Fed.  084 ;  St.  Louis  Brewing  Asso. 
V.  Austin,  100  Ala.  313,  13  So.  008;  Cavin 
V.  Gleason,  supra;  Slater  v.  Oriental  Mills, 
18  R.  I.  352,  27  Atl.  446 ;  Eureka  t.  Farm- 
«r8'  Bank,  88  Iowa,  194,  55  N.  W.  342; 
Union  Nat.  Bank  v.  Goetz  and  Wetherell  v. 
O'Brien,  supra;  Re  Marsh,  116  Fed.  396; 
Re  Mulligan,  supra;  Windstanley  v.  Second 
Nat.  Bank,  13  Ind.  App.  544,  41  N.  E.  956; 
Travellers'  Ins.  Co.  v.  Caldwell,  69  Kan.  166, 
52  Pac.  440;  Continental  Nat.  Bank  v. 
Weems,  69  Tex.  490,  6  Am.  St.  Rep.  85,  6 
S.  W.  802;  Burnham  v.  Barth,  89  Wis.  362, 
02  N.  W.  96;  Nonotuck  Silk  Co.  v.  Flan- 
ders, 87  Wis.  237,  58  N.  W.  383;  Fire  & 
Water  Comrs.  v.  Wilkinson,  119  Mich.  655, 
44  L.R.A.  493,  78  N.  W.  893. 

Mr.  W.  M.  Duncan  also  for  defendant. 

liurton.  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  object  of  this  bill  is  to  collect  from 
the  receiver  of  the  Gallon  National  Bank  the 
sum  of  $48,289.17;  that  sum  being  public 
taxes  collected  by  the  cashier  of  the  bank 
M'hile  acting  as  a  regularly  appointed  dep- 
uty of  the  county  treasurer,  and  which  sum 
atoml  as  a  general  deposit  to  the  credit  of 
the  county  treasurer  on  the  books  of  the 
bank  when  closed  by  the  comptroller  and 
placed  in  the  hands  of  a  receiver.  The  funds 
of  the  bank  are  wholly  insufficient  to  pay 
<'rpditors  in  full,  and  the  object  of  this  bill 
is  to  have  this  claim  declared  a  prior  lien 
upon  the  asspts  in  the  receiver's  hands,  or, 
15  L.R.A.(N.S.) 


if  not  a  lien  and  charge  upon  the  entire  as- 
sets, to  follow  the  fund  in  so  far  as  it  can 
be  traced.  The  ordinary  relation  of  debtor 
and  creditor  did  not  exist  between  the  bank 
and  the  county  treasurer,  because  a  county 
treasurer  in  Ohio  is  positively  forbidden, 
except  under  circumstances  which  did  not 
exist  in  this  instance,  to  make  a  general  de- 
posit in  any  bank  of  taxed  collected.  Bates's 
Anno.  Stat.  (Ohio)  {{  0,841  and  1,136,  (1) 
to  (9).  But  the  authority  of  the  county 
treasurer  to  appoint  Blythe,  the  cashier  of 
the  bank,  a  deputy  collector,  is  not  doubted. 
The  statute  law  of  Ohio,  however,  requires 
the  county  treasurer  to  keep  his  office  in 
rooms  provided  at  the  county  seat,  and  that 
all  public  money  in  his  possession  shall  there 
be  kept.  It  was  therefore  the  plain  duty  of 
Blythe,  when  he  collected  taxes,  to  pay  the 
same  forthwith  to  his  principal,  and  of  the 
latter  to  keep  the  taxes  so  collected  in  his 
office.  Blythe  had,  therefore,  no  authority 
to  deposit  the  funds  as  a  general  deposit 
with  the  Gallon  bank,  and  the  latter  waa 
bound  to  know  that  it  could  not  receive  and 
mingle  this  fund  with  its  general  moneys. 
Merchants'  Nat.  Bank  ▼.  School  Dist.  No.  8, 
36  C.  C.  A.  432,  94  Fed.  706.  Under  the 
settled  doctrine,  the  bank  acquired  no  title 
to  the  public  fund;  and  the  public  can  re- 
cover the  same,  so  far  as  it  can  be  identi- 
fied or  traced  into  property  which  has  come 
into  the  receiver's  possession.  That  the 
county  treasurer  and  the  county  commission- 
ers had  knowledge  of  this  deposit,  and  that 
it  was  in  pursuance  of  a  course  of  business 
pursued  for  several  years  in  succession  with- 
out objection,  does  not  operate  as  an  estop- 
pel; for,  there  being  originally  no  author- 
ity to  violate  the  positive  provisions  of  the 
statute  in  either  or  all  of  these  officials,  no 
consent  or  acquiescence  on  .their  part  will 
cure  the  title  of  the  bank.  The  tax  money, 
as  it  came  into  the  bank's  possession,  was 
mingled  with  the  bank's  own  funds  and 
checks  or  other  liabilities  paid  out  of  the 
general  mass  from  day  to  day  in  the  general 
course  of  business.  The  entire  amount  of 
the  claim  here  asserted  is  for  deposits  made 
on  account  of  taxes  collected  which  fell  due 
in  1903.  The  first  item  in  the  credit  account 
is  dated  October  8,  1003.  and  the  last  Feb- 
ruary 2,  1904.  When  the  bank  closed  on 
February  16,  1904,  there  was  to  the  credit  of 
the  county  treasurer  $48,289.17.  But  the 
money  of  the  bank,  which  was  turned  over 
to  the  receiver,  was  only  $20,277.01.  The 
mere  fact  that  this  tax  fund,  which,  for 
short,  we  shall  call  the  "trust  fund,"  had 
been  blended  with  the  moneys  of  the  bank, 
does  not  fasten  a  lien  upon  the  balance 
which  the  bank  had  on  hand  when  its  doors 
were  closed.  If  trust  moneys  be  wrongfully 
invested  in  bonds,  or  stocks  or  realty,  or 
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promissory  notes  or  bills,  and  the  particular 
property  into  which  the  trust  fund  has  been 
changed  can  be  ascertained,  the  owner  may 
take  the  property  and  ratify  the  investment. 
Or,  if  the  trust  funds,  along  with  the  prop- 
erty of  the  trustee  or  bailee,  be  invested  in 
an  ascertained  property,  equity  will  follow 
the  trust  fund,  not  by  taking  the  entire 
property,  for  that  would  be  unjust,  but  by 
fastening  a  charge  upon  the  property  to  the 
extent  of  the  trust  fund  therein  discovered. 
The  blending  of  the  trust  money  with  the 
money  of  the  trustee  was  suffered  at  one 
time  to  defeat  the  owner's  title  and  compel 
him  to  stand  as  a  mere  unsecured  creditor. 
This  was  upon  the  idea  that  money  was  not 
earmarked,  and,  therefore,  could  not  be  re- 
covered in  specie.  But  the  later  cases  have 
met  this  difficulty  in  the  case  of  blended 
moneys  in  a  bank  account,  from  which  there 
have  been  drawings  from  time  to  time,  by 
the  fiction  that  the  sums  thus  drawn  out 
were  from  the  moneys  which  the  tort  feasor 
had  a  right  to  expend  in  his  own  business, 
and  that  the  balance  which  remained  in- 
cluded the  trust  fund  which  he  had  no  right 
to  use.  It  was  upon  this  fiction  that  Knatch- 
buU  V.  Hallett,  L.  R.  13  Oh.  Div.  696,  726 
et  seq.,  was  decided.  That  case  was  ap- 
proved in  Central  Nat.  Bank  v.  Connecticut 
Mut.  L.  Ins.  Co.  104  U.  S.  64,  26  L.  ed.  693, 
and  has  been  followed  in  many  subsequent 
cases  when  the  trust  fund  has  consisted  of 
moneys  on  deposit.  Smith  v.  Mottley,  80  C. 
C.  A.  154,  150  Fed.  266.  But,  as  this  is  a 
mere  presumption,  it  will  not  stand  yainst 
evidence.  It  is  therefore  a  part  of  t^  >^u1e 
applicable  to  following  misappropriated 
moneys  i^to  a  bank  account  that,  if,  at  any 
time  during  currency  of  the  mingled  ac- 
count, the  drawings  out  had  left  a  balance 
less  than  the  trust  money,  the  trust  money 
must  be  regarded  aa  dissipated  except  as 
to  this  balance,  the  sums  subsequently  added 
to  the  account  from  other  sources  not  be- 
ing attributed  to  the  trust  fund.  See  the 
cases  cited  above  and  the  following:  Beard 
V.  Independent  District,  31  C.  C.  A.  562, 
60  U.  S.  App.  372,  88  Fed.  376;  Boone  Coun- 
ty Nat.  Bank  v.  Latimer  (C.  C.)  OT  V<"i 
27;  and  Spokane  County  v.  First  Nat. 
Bank,  16  C.  C.  A.  81,  29  U.  S.  App.  707,  68 
Fed.  979.  This  side  of  the  rule  is  peculiarly 
sound  when  it  is  sought  to  obtain  an  ad- 
vantage in  the  distribution  of  the  assets  of 
an  insolvent  national  bank.  So  long  as  the 
claim  to  advantage  is  bottomed  upon  the 
fact  that  the  receiver  has  received  money  or 
property  into  which  the  money  of  the  claim- 
ant is  shown  to  have  gone  the  equity  is  a 
strong  one,  and,  to  the  extent  that  the  as- 
sets which  have  come  into  the  hands  of  the 
receiver  are  shown  to  have  been  augmented 
by  the  receipt  of  the  trust  fund  or  its  actual 
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proceeds,  other  creditors  should  not  com- 
plain if  that  is  returned  to  which  neither 
the  bank  nor  its  receiver  had  any  just  ti- 
tle. 

The  equitable  principles  applicable  to  the 
facts  of  this  case  must  operate  to  deny  any 
general  charge  upon  either  the  money  or 
other  assets  of  the  bank  in  possession  of 
the  receiver,  and  deny  complainant  relief 
in  respect  of  the  moneys  in  the  vaults  of  the 
bank  when  it  closed,  except  in  so  far  as  the 
county  has  shown,  aided  by  the  presumption 
as  to  the  money  used  in  drawings  from  the 
general  fund  with  which  the  trust  fund  was 
blended,  that  its  money  has  come  into  the 
possession  of  the  receiver.  Now,  the  books 
of  the  bank  show  that,  on  February  1,  1904, 
the  moneys  in  the  vaults  of  the  bank  had 
been  reduced  to  $11,652.25.  Between  that 
date  and  February  15,  1904,  there  was  do- 
posited  only  $45.36  on  account  of  taxes  ool- 
lected.  But  the  moneys  deposited  by  other 
customers,  over  and  above  daily  disburse- 
ments, increased  the  cash  balance  on  hand 
to  $20,276.01, — ^the  amount  on  hand  when 
the  bank  was  closed  February  I6th.  It  is 
therefore  demonstrated  that  every  dollar  of 
this  trust  fund  had  been  actually  paid  out 
and  dissipated  by  February  1st,  except  this 
balance  of  $11,662.26,  plus  $46.20  of  taxes 
deposited  later.  Only  to  the  extent  of  this 
sum  of  $11,697.01  has  the  complainant  iden- 
tified the  money  which  came  into  the  receiv- 
er's hands  as  part  of  the  trust  fund,  and 
only  to  that  extent  was  there  an  actual  aug- 
mentation of  the  moneys  which  came  to  the 
possession  of  the  receiver.  The  decree  be- 
low limited  the  complainant  to  the  re- 
covery of  this  identified  money  so  far  as 
this  part  of  the  case  goes;  and  to  that  much 
of  the  decree  we  agree. 

But  the  complainant  assigns  as  error  that 
the  court  did  not  extend  this  rale  to  the  bal- 
ances to  the  credit  of  the  Gallon  bank  in 
banks  with  which  it  kept  a  deposit  account. 
The  balances  to  the  credit  of  the  Gallon 
bank  in  these  banks  which  have  been  re- 
ceived by  the  receiver  aggregate  something 
over  $6,000.  The  balances  with  these  sev- 
eral banks  were  shifting  from  day  to  day 
during  the  currency  of  the  tax  deposit  ac- 
count. The  credits  given  to  the  Galion  bank 
are  shown  to  have  sometimes  come  from 
collections,  sometimes  from  proceeds  of  re- 
discounts, and  sometimes  from  moneys  sent 
from  the  vaults  of  the  Galion  bank  to  these 
reserve  or  corresponding  banks.  On  the 
other  land,  the  account  was  drawn  against 
when  exchange  was  sold,  and  for  other  pur- 
poses. The  trust  fund  is  not  traced  into 
any  of  the  rediscounts  or  collections,  which 
in  part  made  up  the  credits  in  these  banks. 
That  the  moneys  remitted  were  not  out  of 
the  trust  fund  is  to  be  presumed;  for  the 


Digitized  by 


Google 


IIOG 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Nov., 


presumption  upon  which  equity  acts  in  re- 
spect of  the  character  of  the  funds  drawn 
out  of  the  mingled  mass  of  money  in  the 
bank's  vaults  is  that  the  bank  drew  out  only 
its  money,  leaving  in  its  vaults  the  money 
which  it  was  obligated  to  retain  and  not  use 
for  any  private  purpose.  The  court  below 
was  right  in  holding  that  no  part  of  the 
money  deposited  with  the  corresponding 
banks  and  which  has  come  to  the  receiver's 
possession  has  been  identified. 
'  The  third  and  last  question  arises  upon 

an  error  assigned  by  the  appeal  of  the  re- 
ceiver. The  facts  necessary  to  be  stated  are 
these:  Between  the  opening  of  this  tax-tie- 
posit  account  and  the  closing  of  the  bank 
on  February  15,  1904,  the  transactions  of 
the  bank  aggregated  about  $8,000,000.  Dur- 
ing that  period,  commercial  paper  aggregat- 
ing about  $142,000  was  acquired  by  the 
bank,  which  has  come  to  the  hands  of  the 
receiver.  The  amount  collected  by  the  re- 
ceiver from  this  paper  is  $11,588.71.  This 
being  the  residue  after  deducting  amounts 
paid  to  redeem  part  of  this  paper  held  as 
collateral  by  reserve  banks.  The  court  be- 
low held  that  this  paper  was  acquired  by 
the  application  of  the  general  funds  of  the 
bank  with  which  the  tax  fund  had  been 
blended,  and  that  the  county  was  entitled 
to  a  general  lien  upon  the  proceeds  of  this 
paper  already  collected,  and  to  such  addi- 
tional sums  as  the  receiver  should  later  col- 
lect, until  the  entire  tax  money  should  have 
been  repaid.  Thus  the  court  below  declared 
a  general  lien  upon  all  of  tne  assets  of  the 
bank  acquired  between  October  8th,  and  Feb- 
ruary 16th.  This  paper  consists  of,  per- 
haps, 100  distinct  bills  and  note.s,  and  each 
seems  to  have  been  a  separate  transaction. 
The  fund  collected  comes  from  the  payment 
of  a  few  of  these  bills  and  notes.  Upon 
the  great  mass  of  this  paper  nothing  has 
been  collected,  and  little  more  is  likoly  to 
be.  The  assumption  that  all  of  these  bills 
and  notes  were  bought  and  paid  for  by  the 
actual  application  of  the  money  in  the 
vaults  of  the  bank  with  which  the  trust- 
fund  money  has  been  mingled,  or  for  loans 
made  out  of  that  fund,  is  not  borne  out  by 
the  evidence.  Some  of  the  transactions  did 
not  involve  the  actual  payment  of  any  money 
out  of  the  funds  of  the  bank,  inasmuch  as 
the  proceeds  would  be  passed  to  the  credit 
of  the  party  procuring  the  discount.  In 
some  cases  the  credit  thus  obtained  was 
possibly  drawn  upon  afterwards.  The  bank 
officers  were  unable  to  point  out  a  sin<;1e 
piece  of  this  commercial  paper  in  the  re- 
ceiver's possession  as  having  been  acquired 
by  the  actual  use  of  the  blended  money  of 
the  bank  and  the  county.  The  most  that 
can  be  made  out  of  the  facts  in  respect  to 
the  consideration  for  this  mass  of  conuner- 
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cial  paper  is  that  some  of  it  was  doubtless 
so  paid  for,  while  other  paper  represents 
mere  book  credits  and  did  not  lessen  the 
cash  of  the  bank  a  dollar.  Some  of  this 
paper,  as  shown  by  the  date  of  its  execu- 
tion, was  acquired  after  the  cash  in  the 
bank  had  been  reduced  to  its  lowest  point 
on  February  1,  1904.  Paper  taken  after 
that  date  was  therefore  acquired,  if  its  ac- 
quisition involved  the  paying  out  of  money, 
with  the  money  of  the  general  depositors 
with  which  the  county  fund  had  not  been 
blended.  The  residue  of  the  bank's  funds  on 
February  1,  1907,  was  $11,652.25,  and  we 
here  affirm  the  decree  of  the  court  below 
which  returned  that  residue  to  the  county, 
as  its  identified  money.  It  would  be  a  gross 
inconsistency  to  say  that  this  residuum  not 
only  remained  in  the  vaults  of  the  bank  and 
passed  to  the  receiver's  possession,  but  that 
i|  had  been  traced  also  into  commercial 
paper  thereafter  acquired.  Either  no  part 
of  the  money  in  the  hands  of  the  receiver 
is  the  money  of  the  county,  or  no  part  of  the 
county's  money  went  into  such  paper  after 
February  1st.  Now,  of  this  mass  of  $142,- 
008.20  worth  of  paper,  which  is  sko^^n  to 
have  been  acquired  during  the  currency  of 
this  tax-deposit  account,  more  than  $60,000 
appears  to  have  been  acquired  after  Feb- 
ruary 1st,  and  more  than  one  half  of  the 
total  collections  made  by  the  receiver  come 
from  that  paper.  But,  if  this  logic  is  'un- 
satisfactory, and  we  are  to  infer  that  the 
whole  of  this  residuum  of  February  1, 1904, 
did  ao  into  this  paper  bought  after  that 
datCjWhen,  as  that  sum  has  been  returned 
"as  money,"  complainants  will  have  re- 
claimed every  dollar  which,  on  this  presump- 
tion, went  into  paper  acquired  after  that 
date,  and  have  no  cause  to  complain.'  With- 
out going  more  into  detail,  it  is  enough  to 
say  that  the  evidence  does  not  satisfy  us 
that  all  or  any  large  part  of  this  mass  of 
paper  was  acquired  by  the  use  of  the  moneys 
of  the  bank  with  which  this  trust  fund  had 
been  mingled,  and  certainly  there  is  no  evi- 
dence pointing  to  an  investment  of  the  min- 
gled fund  in  any  specific  bill  or  note,  so  that 
we  might  determine  the  extent  to  which  the 
nssets  which  the  receiver  holds  have  been 
augmented  by  the  receipt  of  any  bill  or  note 
in  part  acquired  by  the  trust  fund.  But, 
aside  from  this  view  of  the  evidence,  the 
claim  to  a  general  charge  upon  any  and  all 
property  acquired  by  the  bank,  through  the 
use  of  the  general  funds  of  the  bank  with 
v.-hich  this  trust  fund  had  been  blended,  is 
not  supported  by  the  weight  of  authority; 
nor  do  the  cases  decided  by  this  court  go  so 
far.  That  the  misuse  of  this  trust  fund  has 
fjone  to  swell,  in  one  form  or  another,  the 
jjpneral  assets  of  the  bank,  is  not  enough  to 
charge  the  whole  with  a  lien,  will  not  be  se- 
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riously  contested.  The  cases  which  deny 
such  a  contention  are  numerous.  To  im- 
press a  trust  upon  the  property  of  a  tort 
feasor  who  has  used  the  trust  fund  in  his 
private  affairs,  it  must  be  traced  in  its 
original  shape  or  substituted  form.  City 
Bank  v.  Blackmore,  21  C.  C.  A.  614,  43  U. 
8.  App.  617,  76  Fed.  771;  Re  Taft,  60  C. 
C.  A.  386,  133  Fed.  511,  614;  Erie  R.  Co.  ▼. 
Dial,  72  C.  C.  A.  183,  140  Fed.  689,  691; 
Smith  v.  Mottley,  9  L.R.A.(N.S.)  876,  80 
C.  C.  A.  154,  160  Fed.  266;  and  Smith  v. 
Au  Gres  Twp.  80  C.  C.  A.  145,  160  Fed. 
257, — are  cases  decided  by  this  court,  which 
recognize  that  the  mere  misapplication  of  a 
trust  fund  does  not  create  a  general  lien 
upon  the  tort  feasor's  estate.  In  other 
courts  the  question  has  been  presented  more 
squarely  for  a  decision,  and  supports  the 
rule  that  an  identification  of  the  fund  itself, 
or  a  tracing  into  some  specific  property,  is 
essential  to  reach  the  property  of  a  wrong- 
doer, either  in  the  hands  of  an  assignee, 
trustee,  receiver,  or  under  a  lien  fastened  by 
a  creditor.  Peters  v.  Bain,  133  U.  S.  670, 
693,  33  L.  ed.  696,  704,  10  Sup.  Ct.  Rep. 
364;  Fire  &  Water  Comrs.  v.  Wilkinson,  119 
Mich.  666,  44  L.R.A.  493,  78  N.  W.  893; 
Re  Mulligan  (D.  C.)  116  Fed.  715;  Oianel- 
la  V.  Momsen,  90  Wis.  476,  63  N.  W.  1018; 
Little  V.  Chadwick,  151  Mass.  109,  110,  7 
L.R.A.  570,  23  N.  E.  1005.  Taylor  v.  Plum- 
er,  3  Maule  &  S.  562,  is  a  case  which  has 
been  questioned  only  as  to  the  difficulty, 
there  referred  to  arguendo,  of  following 
money  mingled  with  the  agent's  own  money. 
Carmany's  Appeal,  166  Pa.  622,  31  Atl.  334; 
Cavin  v.  Gleason,  106  N.  Y.  267,  11  N.  E. 
504;  Arbuckle  Bros.  v.  Kirkpatrick,  98  Tenn. 
221,  229,  36  L.R.A.  286,  60  Am.  St.  Rep. 
854,  39  S.  W.  3;  Spokane  County  v.  Clark 
(C.  C.)  61  Fed.  638,  Affirmed  by  the  circuit 
court  of  appeals  for  the  ninth  circuit,  16 
C.  C.  A.  81,  29  U.  S.  App.  707,  68  Fed.  979, 
991,  992;  Beard  t.  Independent  District,  31 
C.  C.  A.  562,  60  U.  S.  App.  372,  88  Fed.  376; 
Richardson  v.  New  Orleans  Debenture  Re- 
demption Co.  52  L.R.A.  67,  42  C.  C.  A.  619, 
102  Fed.  780;  Multnomah  County  v.  Ore- 
gon Nat.  Bank  (C.  C.)  61  Fed.  912;  Com- 
mercial Nat.  Bank  v.  Armstrong  (C.  0.)  39 
Fed.  684,  692;  and  Frelinghuysen  ▼.  Nu- 
gent (C.  C.)  36  Fed.  229. 

Peters  v.  Bain,  133  U.  8.  671,  678,  693, 
33  L.  ed.  696,  699,  704,  10  Sup.  Ct.  Rep. 
354,  is  a  very  close  authority  upon  the  facts 
of  this  case.  There  the  moneys  of  a  nation- 
al bank  had  been  obtained  and  used  in 
breach  of  trust  by  a  firm  of  private  bankers. 
Both  failed, — the  firm  after  a  general  as- 
signment. The  receiver  of  the  national  bank 
sought  to  impress  with  a  trust  the  entire 
property  of  the  firm  in  the  hands  of  its  as- 
signee. It  was  shown  that  the  bank's  money 
16  L.R.A.(N.S.) 


had  been  used  exclusively  in  the  purchase  of 
certain  property.  It  was  sought,  also,  to 
impress  a  lien  upon  other  property  which 
had  been  "paid  for  by  the  firm  out  of  the 
general  mass  of  moneys  in  their  possession, 
and  which  may  or  may  not  have  been  made 
up  in  part  of  what  had  been  wrongfully 
taken  from  the  bank."  Waite,  Ch.  J., 
heard  the  case  on  circuit,  and,  as  to  this 
class  of  property,  said :  "There  the  purchases 
were  made  with  moneys  that  cannot  be 
identified  as  belonging  to  the  bank.  The 
payments  were  all,  so  far  as  now  appears, 
from  the  general  fund  then  in  the  posses- 
sion and  under  the  control  of  the  firm.  Some 
of  the  money  of  the  bank  may  have  gone 
into  this  fund,  but  it  was  not  distinguish- 
able from  the  rest.  The  mixture  of  the 
money  of  the  bank  with  the  money  of  the 
firm  did  not  make  the  bank  the  owner  of 
the  whole.  All  the  bank  could,  in  any  event, 
claim  would  be  the  right  to  draw  out  of  the 
general  mass  of  money,  so  long  as  it  re- 
mained money,  an  amount  equal  to  that 
which  had  been  wrongfully  taken  from  its 
own  possession  and  put  there.  Purchases 
made  and  paid  for  out  of  the  general  mass 
cannot  be  claimed  by  the  bank,  unless  it 
is  shown  that  its  own  moneys  then  in  the 
fund  were  appropriated  for  that  purpose. 
Nothing  of  the  kind  has  been  attempted 
here,  and  it  has  npt  even  been  shown  that, 
when  the  property  in  this  class  was  pur- 
chased, the  firm  had  in  its  possession  any 
of  the  moneys  of  the  bank  which  could  be 
reclaimed  in  specie.  To  give  a  cestui  que 
trust  the  benefit  of  purchases  by  his  trus- 
tees, it  must  be  satisfactorily  shown  that- 
they  were  actually  made  with  the  trust 
funds." 

The  opinion  of  the  Supreme  Court  was  by 
Fuller,  Chief  Justice,  who  affirmed  the  cir- 
cuit court,  and  overruled  the  claim  of  a  gen- 
eral charge,  saying  that  "purchases  made  and 
paid  for  out  of  the  general  mass  cannot  be 
claimed  by  the  bank,  unless  it  is  shown  that 
its  own  moneys  then  in  the  fund  were  ap- 
propriated for  that  purpose."  The  conten- 
tion that  the  cases  of  Smith  T.  Mottley  and 
Smith  V.  Au  Gres  Twp.,  decided  by  this  court, 
sustain  the  decree  below  in  giving  a  gener- 
al lien  upon  all  the  bills  and  notes  acquired 
by  the  bank 'during  its  custody  of  the  tax 
deposit,  is  a  misapprehension.  Smith  v. 
Mottley  was  this:  Miss  Smith  owed  a  sum 
of  money  to  Miss  Wintersmith.  When  the 
note  fell  due  she  paid  into  Mottley's  bank 
the  amount  of  the  note,  the  bank  claiming 
authority  to  collect  the  same,  and  that  it 
would  obtain  the  note  and  deliver  it  to  her. 
Within  ten  days  the  bank  failed.  The  money 
so  paid  into  tlie  bank  was  placed  upon  the 
bo(^s  of  the  bank  to  the  eredit  of  the  payee. 
When    Miss   Wintersmith    learned    of    the 
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transaction,  she  repudiated  the  authority  of 
the  bank  to  collect  her  debt  from  Miss 
Smith.  The  latter  filed  her  petition  in  the 
bankrupt  court,  and  asked  that  her  claim 
against  Mottley's  bank  be  paid  in  preference. 
From  the  time  the  bank  wrongfully  received 
Miss  Smith's  money  until  the  time  its  doors 
were  closed  its  general  cash  balance  was 
never  below  the  amount  of  Miss  Smith's 
claim,  and  a  sum  of  money  in  excess  of  her 
claim  passed  to  the  bankrupt's  trustee.  The 
court  held  that,  upon  these  facts,  the  fund 
in  the  trustee's  hands  had  been  augmented 
to  the  full  amount  of  this  trust  fund.  Thus, 
neither  the  facts  of  the  case,  nor  the  con- 
clusion of  the  court,  justify  the  contention 
now  made.  The  opinion  cites  and  reaffirms 
earlier  opinions  by  this  court,  including  City 
Bank  v.  Blackmore,  21  C.  C.  A.  514,  43  U.  S. 
App.  617,  75  Fed.  771,  773,  and  Erie  R.  Co. 
V.  Dial,  72  C.  C.  A.  183,  140  Fed.  689,  691; 
in  both  of  which  cases  we  had  to  deal  with 
the  question  of  the  extent  of  a  reclamation 
when  it  was  sought  to  follow  the  property 
of  the  owner  into  the  hands  of  a  receiver  or 
bankrupt  trustee.  In  the  Blackmore  Case 
it  was  sought  to  fasten  a  general  charge  up- 
on the  assets  in  the  hands  of  a  national- 
bank  receiver,  because  there  had  been  an  un- 
authorized use  of  the  claimant's  property  or 
funds  by  the  bank.  Touching  the  necessity 
of  either  identifying  the  owner's  property  in 
the  hands  of  the  receiver,  or  showing  that 
the  assets  which  had  come  into  his  hands 
had  been  definitely  augmented  by  property 
into  which  it  had  gone,  this  court,  speaking 
by  Judge  Taft,  said;  "It  may  not  be  neces- 
sary to  show  earmarks  upon  the  proceeds  of 
the  thing  parted  with  to  justify  such  a  rem- 
edy; but  it  must  at  least  appear  that  the 
funds  in  the  hands  of  the  receiver  were  in- 
creased or  benefited  by  the  proceeds;  and 
the  recovery  is  limited  to  the  extent  of  this 
increase  or  benefit.  In  every  case  relied  on 
by  counsel  for  appellant,  recovery,  if  de- 
creed, was  based  on  the  fact  that  the  prop- 
erty in  the  hands  of  the  assignee  or  re- 
ceiver of  a  person  or  bank  against  whom 
the  claim  of  fraud,  right  to  rescind,  and 
priority  of  distribution  was  made,  included 
in  its  mass  either  the  very  thing  parted 
with  or  its  proceeds.  St.  Louis  &,  S.  F.  R. 
Co.  v.  Johnston,  133  U.  S.  673,  33  L.  ed. 
683,  10  Sup.  Ct.  Rep.  390;  Armstrong  v. 
Commercial  Nat.  Bank,  148  U.  S.  50,  37  L. 
ed.  363,  13  Sup.  Ct.  Rep.  533 ;  Cragie  v.  Had- 
ley,  99  N.  Y.  131,  52  Am.  Rep.  9,  1  N.  E. 
537.  The  exact  question  is  discussed  with 
satisfactory  fullness  in  Boone  County  Nat. 
Bank  v.  Latimer  (C.  C.)  67  Fed.  27;  and 
the  necessity  for  the  presence  of  the  pro- 
ceeds of  the  very  thing  obtained  by  fraud  in 
the  mass  of  assets  to  be  distributed  is  clear- 
ly pointed  out." 
15  L.R.A.(N.S.) 


The  opinion  in  Erie  R.  Co.  v.  Dial  was 
announced  by  the  same  member  of  the  court 
who  wrote  the  opinion  in  Smith  v.  Mottley, 
as  well  as  the  opinion  in  the  Au  Ores  Case, 
to  which  we  shall  refer  later.  That  was  a 
case  where  certain  rubber,  to  which  the 
bankrupt  had  no  title,  had  been  wrongfully 
used  and  made  up  into  tires.  Bankruptcy 
ensued.  The  owner  of  the  rubber,  by  peti- 
tion, asserted  his  right  to  the  rubber  and  to 
follow  it  into  the  tires  into  which  it  had 
gone.  It  appeared  that  this  rubber  had  been 
worked  into  tires,  and  that  rubber  of  thebank- 
rupt  had  been  worked  into  other  tires,  and 
the  tires  made  from  both  had  been  so  inter- 
mingled that  those  made  from  the  petition- 
er's rubber  could  not  be  distinguished  frona 
those  made  from  the  bankrupt's  rubber.  In 
this  condition,  some  of  these  tires  came  into 
the  possession  of  the  bankrupt's  trustee. 
We  held  that,  under  such  circumstances,  the 
petitioner  was  entitled  to  enforce  a  charge 
against  the  tires  which  had  passed  to  the 
trustee,  to  the  extent  that  the  assets  had 
been  augmented  by  the  rubber  of  the  peti- 
tioner, and  ordered  an  account.  Upon  the 
necessity  of  tracing  the  trust  fund  into  the 
trustee's  possession,  we  said:  "We  recog- 
nize that  the  rule  only  permits  the  follow- 
ing of  the  converted  property  into  assets 
which  can  be  traced  as  proceeds,  and  that 
the  lien  does  not  attach  to  assets  in  which 
neither  the  thing  nor  its  value  can  be 
found." 

In  the  Au  Ores  Case  it  was  shown  that 
a  township  treasurer  had  used  the  publie 
funds  in  his  hands  in  buying  additional  mer- 
chandise, and  adding  the  same  to  his  stock 
as  a  general  merchant.  He  became  bank- 
rupt, and  this  stock  of  merchandise,  thua 
augmented,  went  into  the  possession  of  the 
trustee.  The  particular  items  which  had 
been  paid  for  and  added  to  the  general  stock 
were  not  ascertainable;  but  this  court  held 
that  the  misappropriated  trust  fund,  hav- 
ing been  traced  into  the  general  stock,  con- 
stituted a  prior  lien  and  charge  upon  the 
stock  as  a  unit.  This  case  proceeds  upon 
the  theory  that  a  stock  of  merchandise  con- 
stitutes a  subject  which  is  capable  of  being 
sold  or  mortgaged  as  an  entirety,  and  in  the 
latter  case  the  mortgage  is  not  invalid  if 
it  provides  for  a  continuance  of  the  business, 
merchandise  added  from  time  to  time  to  take 
the  place  of  that  sold  passing  under  the 
mortgage.  It  is  quite  distinguishable  from 
the  case  at  bar,  where  it  is  sought  to  fasten 
a  trust  fund  upon  hundreds  of  distinct 
pieces  of  commercial  paper  made  by  many 
different  persons  and  acquired  at  different 
times,  because  it  is  probable  that  some  of 
such  bills  or  notes  were  acquired  with  the 
general  funds  of  the  bank  with  which  had 
been  mingled  some  part  of  complainants'  tax 
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deposits.  See  text  6  Cyc.  Law  &  Proc  p. 
1041,  "Future  luterests,"  and  cases  cited  in 
notes  following. 

Complainants  have  not  shown  that  any 
single  piece  of  that  mass  of  bills  and  notes 
was  acquired  with  the  blended  moneys  of 
the  bank  and  of  the  tax  fund,  still  leas  are 
they  able  to  show  that  the  assets  in  the  re- 
ceiver's hands  have  been  actually  augmented 
by  a  dollar  collected  from  paper  so  paid  for 
by  the  mingled  fund. 

The  decree  must  be  modified  as  to  this,  and 
affirmed  as  to  all  other  matters.  Costs  of 
this  court  will  be  divided. 


IIiIilNOIS  SUPREME  COURT. 

EAST  ST.  LOUIS  &  SUBURBAN  RAIL- 
WAY COMPANY,  Appt., 

V. 

IIARY    EATH,    Admrx.,    etc.,    of   Antone 
Eath,  Deceased. 

(232  111.  126,  83  N.  E.  633.) 

Bvldence  —  accident  —  change  of  condi- 
tions. 

1.  Evidence  that  a  trolley  pole  which 
struck  and  killed  a  conductor  was  moved 
farther  back  from  the  track  after  the  acci- 
dent, although  incompetent  to  show  an  im- 


plied admission  of  negligence,  is  admissible 
to  show  the  location  of  the  pole  at  the  time 
of  the  accident,  when  it  was  moved  before 
measurements  were  taken. 

Master  and  servant  -engineering  qnes- 
tion. 

2.  The  setting  of  a  crooked  trolley  pole 
nearer  to  the  track  than  others  in  the  line 
and  with  a  crook  or  bend  toward  the  track 
is  not  an  engineering  question  for  the  de- 
cision of  which  the  street  car  company  can- 
not be  questioned  by  an  employee,  even  if 
the  distance  the  poles  should  be  placed  from 
the  track  of  the  electric  railway  is  such  a 
problem. 

Same  —  dangerous     track  —  assumed 
rUk. 

3.  An  electric  railway  conductor  who, 
while  operating  his  car,  passes  over  the  road 
daily  from  April  to  December  at  a  point  at 
which  the  track  sags  and  a  pole  stands 
closer  to  it  than  others  in  the  line,  assumes 
the  risk  of  being  struck  by  the  pole,  since 
he  must  know  the  existing  condition. 
Same  —  assumed  risk  of  master's  negli- 
gence. 

4.  An  employee  assumes  all  risks  cmi* 
nected  with  the  business  in  which  he  is  em- 
ployed, even  though  produced  by  the  mas- 
ter's negligence,  if  he  continues  in  the  em- 
ployment. 

Trial  —  conflicting  instructions. 

6.  An  instruction  that  a  servant  does  not 
assume  risks  due  to  the  master's  own  negli- 


Oosfl  Note.  —  lAabilUy  of  street  railway 
company  for  injury  to  employee  from 
poles  placed  too  near  to  track. 

The  reported  cases  generally  hold  that 
it  is  negligence  upon  the  part  of  a  street 
car  company  to  place  its  trolley  poles  so 
close  to  the  track  that  an  employee  while 
on  duty  upon  the  cars  may  be  injured  there- 
by; and  an  employee  will  not  be  deemed  to 
have  assumed  the  risk  of  his  employment 
unless  he  had  actual  knowledge  of  the  dan- 
ger, or  the  danger  was  so  patent  that  it 
would  necessarily  exclude  ignorance.  This  is 
especially  true  in  cases  where  the  injury,  is 
received  by  a  pole  placed  nearer  the  track 
than  others,  or  which  leans  in  that  direc- 
tion. 

Thus,  in  Pikesville,  R.  &  E.  G.  R.  Co.  v. 
State,  88  Md.  563,  42  Atl.  214,  where  plain- 
tiff's intestate,  a  conductor  on  one  of  de- 
fendant's open  cars,  was  struck  by  a  pole 
negligently  placed  about  7  inches  nearer  to 
the  track  than  the  other  poles,  the  court 
said:  "Russell  [the  deceased],  therefore,  in 
accepting  the  employment  of  the  appellant 
as  conductor,  took  upon  himself  all  such 
risks  as  were  usually  incident  to  the  service, 
and  also  such  other  risks  as  were  known 
to  him  or  were  discernible  by  ordinary 
care  on  his  part.  He  was  obliged  to 
observe  and  guard  himself  against  dan- 
ger from  the  poles  as  properly  or  ap- 
parently located;  but  one  or  more  of  them 
had  been  negligently  and  improperly  placed 
so  that  the  usual  risk  of  the  service  was  in-  ' 
16  L.RJL(N.S.) 


creased;  and,  if  such  misplacement  was  not 
apparent  to  him  with  the  exercise  of  rea- 
sonable care,  and  was  not  in  fact  known  to 
him,  he  was  under  no  obligation  to  protect 
himself  against  such  increased  risk.  In 
such  case  the  increased  danger  would  be  hid- 
den and  secret,  and  no  rule  of  law  demands 
that  one  shall  look  out  for  what  he  has  no 
reason  to  anticipate." 

And  in  Hoffmeier  v.  Kansas  City-Leaven- 
worth  R.  Co.  68  Kan.  831,  75  Pac.  1117, 
where  the  plaintiff  was  injured  by  one  of  a 
line  of  trolley  poles  set  at  varying  distances 
from  the  track,  and  the  defendant's  demurrer 
to  the  plaintiff's  evidence  was  sustained,  the 
judgment  was  reversed  on  appeal.  The 
court  said:  "The  plaintiff,  upon  entering 
the  defendant's  service,  accepted  no  risk 
from  its  negligence.  He  had  a  right  to  as- 
sume that  the  company  had  not  set  him  to 
toil  in  the  midst  of  danger.  He  had  a  right 
to  assume  that  the  road  was  built  with  or- 
dinary care  and  consideration  for  the  safety 
of  the  men  who  were  to  operate  it,  and  he 
was  not  obliged  to  make  any  independent  in- 
vestigation for  hazards  resulting  from  the 
disregard  of  such  care.  Without  actual  knowl- 
edge of  his  peril  or  a  patency  so  ample  as  to 
exclude  ignorance,  the  plaintiff  assumed  no 
risk  in  continuing  to  work  under  the  condi- 
tions surrounding  him."  There  is  nothing 
in  the  opinion  to  show  how  long  the  plaintiff 
had  been  in  the  employ  of  the  defendant,  or 
how  familiar  he  was  with  the  conditions  of 
the  track. 

So,  in  Withee  ▼.  Somerset  Traction  Co. 
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gence  ia  not  cured  by  others  presenting  the 
correct  rule,   since  it  is"  impossible  to  say 
which  the  jury  followed. 
Negligence  —  choice   of   dangerous   In- 
stead of  safe  way. 

6.  A  railway  company  is  not  liable  for  the 
killing  of  a  conductor  struck  by  a  trolley 
pole  while  he  is  leaning  out  of  a  car  run- 
ning at  high  speed  on  a  straight  track  in 
broad  daylight  at  a  place  with  which  he  is 
familiar,  in  order  to  ascertain  a  fact  -which 
he  can  learn  by  looking  out  from  the  rear 
of  the  car,  since  he  voluntarily  chooses  the 
negligent  rather  than  the  safe  way. 

Trial  —  admitted  facts  and  Inferences  — 
question  of  law. 

7.  Questions  of  assumed  risk  and  con- 
tributory negligence  may  become  questions 
of  law  where  the  facts  and  the  inferences  to 
be  drawn  from  them  are  admitted. 

(Fanner,  J.,  dissents  from  propositions  3, 

4,  and  6.  ) 
(Carter  and  Vickera,  JJ.,  dissent  from  prop- 
osition 6.) 

(December  17,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Court,  Fourth  District, 
aflSrming  a  judgment  of  the  Circuit  Court 
for  St.  Clair  County  in  plaintiff's  favor  in 
an  action  brought  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's 
intestate.     Reversed. 

Statement  by  Hand,  Ch.  J.: 

This  was  an  action  on  the  case  commenced 


in  the  circuit  court  of  St.  Clair  county  by 
the  appellee  against  the  appellant  to  re- 
cover damages  for  the  death  of  her  brother 
and  intestate,  alleged  to  have  been  caused 
by  the  negligence  of  the  appellant.  A  trial 
resulted  in  a  verdict  and  judgment  in  favor 
of  the  appellee  for  the  sum  of  $2,500,  which 
judgment  has  been  affirmed  by  the  appellat« 
court  for  the  fourth  district,  and  a  further 
appeal  has  been  prosecuted  to  this  court. 

The  declaration  contained  two  counts, 
which  alleged,  in  substance,  that  the  defend- 
ant, on  the  6th  day  of  December,  1904,  and 
for  a  long  time  prior  thereto,  was  possessed 
of  and  operating  a  line  of  electric  railway 
in  Madison  and  St.  Clair  counties,  on  which 
railway  the  defendant  was,  on  the  said  date, 
operating  certain  cars  for  the  conveyance  of 
passengers  for  hire;  that  along  its  said  line 
of  railway  the  defendant  possessed  and  used 
a  certain  line  of  poles  to  support  the  arms 
to  which  were  attached  wires  on  which  elec- 
tricity was  conducted  for  the  pur|>ose  of 
operating  its  said  cars ;  that  on  said  day  the 
plaintiff's  intestate  was  in  the  employ  of 
the  defendant  as  a  conductor  on  one  of  its 
said  cars  on  that  part  of  its  line  of  railway 
between  Maryville  and  Edvvardsville,  in  the 
county  of  Madison;  that  it  was  the  duty  of 
the  defendant  to  use  reasonable  care  to  see 
that  its  road  equipment  and  apparatus  were 
in  a  reasonably  safe  condition,  but  the  de- 
fendant, not  regarding  its  duty  in  that  be- 
half, negligently  caused  one  of  its  said  poles 
a  short  distance  north  of  Maryville,  in  the 
county  of  Madison,  to  be  placed  too  near 


98  Me.  61,  56  Atl.  204,  it  was  held  that 
the  defendant  was  negligent  in  locating  one 
of  its  trolley  poles  about  22  inches  nearer 
its  tracks  than  the  average.  As  to  the 
plaintiff's  assumption  of  risk,  the  court  said : 
"If  the  defect  was  an  obvious  one,  or  if  the 
plaintiff  knew,  or  by  the  exercise  of  ordinary 
care  ought  to  have  known,  that  this  pole 
was  unusually  near,  or  inclined  toward  the 
track  so  as  liable  to  hit  a  person  passing 
another  on  the  running  board  of  the  car, 
the  danger  was  a  risk  which  he  assumed, 
and  he  could  not  recover  for  injuries  sus- 
tained through  the  negligence  of  the  defend- 
ant in  reference  to  its  location  and  continu- 
ance." The  plaintiff  in  this  case  had  no 
actual  knowledge  of  the  location  of  this  pole, 
and  a  recovery  was  sustained,  although  he 
had  been  employed  for  four  years  by  the 
company  as  motorman  or  conductor,  and  had 
previously  been  engaged  in  setting  trolley 
poles,  some  of  them  being  ones  which  were 
located  at  no  greater  distance  from  the  track 
than  the  pole  by  which  he  was  injured.  It 
appeared  that  the  pole  in  question  was  in 
alignment  with  the  poles  on  either  side 
of  it,  and  he  did  not  usually  have  occasion 
to  collect  fares  while  passing  that  partiou- 
lar  place.  In  East  St.  Ix)UIs  &  Suburban 
R.  ("o.  V.  Kath  it  will  be  noted  that  the 
16  L.RJ^.(N.S.) 


court  held  that  the  deceased  must  have  had 
knowledge  of  the  situation  of  the  pole  and 
the  condition  of  the  track  at  the  place  of 
the  injury,  from  the  mere  fact  of  his  pass- 
ing the  place  daily  for  about  eight  months. 

In  Finlev  v.  Louisville  R.  Co.  31  Ky.  L. 
Rep.  740,  103  S.  W.  343,  it  was  held  that, 
unless  it  was  in  the  line  of  his  duty,  an 
employee  upon  a  street  car  was  not  re- 
quired to  make  an  inspection  of  the  tracks 
and  the  location  of  the  trolley  poles  to  dis- 
cover the  defects  and  the  danger  incident 
thereto,  and  he  was  not  precluded  from  re- 
covering of  the  master  where  he  was  injured 
by  poles  being  placed  too  near  to  the  track, 
unless  he  knew  of  them,  or  the  danger  of 
them  was  patent  to  persons  of  his  experience 
and  understanding. 

The  risk  of  being  struck  while  on  the 
running  board  of  a  car  by  a  trolley  pole 
placed  close  to  the  track  was  held,  in  IJtdd 
v.  Brockton  Street  R.  Co.  180  Mass.  454,  62 
N.  £.  730,  to  be  assumed  by  the  plaintiff, 
who  was  an  experienced  conductor  acquaint- 
ed with  the  construction  of  trolley  roads,  al- 
though he  had  been  in  defendant's  employ 
but  a  few  days,  where  the  posts  had  been 
in  the  same  position  for  eight  or  nine  years, 
and  there  was  no  evidence  that  the  constrnc- 
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the  track,  and  negligently  permitted  said 
pole  to  incline  inward  toward  the  track,  and 
negligently  permitted  a  low  place  to  be  and 
remain  under  the  rail  adjacent  to  said  pole, 
which  said  negligent  location  of  said  pole 
and  said  low  place  under  said  rail  brought 
the  cars  passing  over  said  track  in  danger- 
ous proximity  to  the  said  pole,  which  said 
condition  of  said  pole  and  track  was  known 
to  the  defendant,  or  should  have  been  known 
to  it  by  the  use  of  ordinary  care,  but  was  not 
known  to  the  plaintiff's  intestate  and  could 
not  have  been  discovered  by  him  by  the  use 
of  ordinary  care,  by  reason  whereof  the 
plaintiff's  intestate,  while  in  the  exercise  of 
due  care  and  caution  for  his  own  safety,  in 
the  performance  of  his  duties  as  such  con- 
ductor in  charge  of  one  of  defendant's  cars, 
in  passing  said  pole  on  said  line  of  railway, 
while  looking  out  of  said  car  in  the  per- 
formance of  his  duty,  was  struck  by  said 
pole  and  was  thereby  killed.  The  general 
issue  was  filed.  At  the  close  of  all  the  evi- 
dence, the  defendant  requested  the  court  to 
instruct  the  jury  to  return  a  verdict  in  its 
favor,  which  the  court  declined  to  do;  and 
the  action  of  the  court  in  that  regard  has 
been  assigned  as  error. 

It  appears  from  the  evidence  that  Antone 
Kath,  appellee's  intestate,  was,  on  December 
6,  1904,  a  ponductor  upon  a  car  of  the  elec- 
tric railway  owned  and  operated  by  appel- 
lant, running  from  Edwardsville,  in  Madison 
county,  to  French  Village,  in  St.  Clair  coun- 
ty. Appellant's  cars  were  operated  by  means 
of  what  is  called  the  "overhead  trolley"  sys- 


tem; that  is,  poles  were  set  along  and  near 
to  the  track  of  appellant's  railway,  and  from 
them  arms  extended  out  over  the  center  of 
the  track  from  which  the  trolley  wire  was 
suspended.  Appellant's  sheds  were  about  s 
mile  north  of  the  village  of  Maryville,  and 
in  these  sheds  its  cars  were  stored  at  night. 
French  Village  was  about  10  miles  south  of 
these  sheds,  and  between  these  sheds  and 
French  Village  appellant  operated  a  car 
daily,  called  the  "French  Village  spe- 
cial." This  car  would  leave  the  sheds 
in  the  morning  for  French  Village  and 
take  on  miners  along  the  route  for  the 
purpose  of  carrying  them  to  the  mines 
at  or  near  French  Village,  where  they 
were  employed,  and  then  return  to  the  sheds, 
and  in  the  evening  it  would  return  to 
French  Village  for  the  purpose  of  bringing 
the  miners  back  from  their  places  of  em- 
ployment to  their  homes.  The  deceased  en- 
tered appellant's  employment  in  April,  1904, 
as  a  motorman,  and  worked  principally  in 
that  capacity  but  occasionally  acted  in  the 
capacity  of  a  conductor,  and  was  so  acting 
at  the  time  he  received  the  injury  which 
caused  his  death.  Walter  Bruening  was,  on 
that  occasion,  acting  as  motorman.  On  the 
afternoon  of  December  6.  1904,  Bruening,  as 
motorman,  and  deceased,  as  conductor,  were 
assigned  to  run  the  French  Village  special. 
They  were  to  take  the  car  from  the  Mary- 
ville sheds  and  go  to  French  Village  for 
the  purpose  of  bringing  miners  back  to  their 
places  of  residence  along  the  line,  after 
which  they  were  to  return  the  car  to  the 


tion  was  unusual,  or  that  the  posts  were  un- 
usually near  to  the  track. 

In  some  cases  involving  the  liability  of  a 
street  railway  company  for  injuries  to  its 
employee  from  being  struck  by  trolley  poles 
the  question  of  the  employee's  contributory 
negligence  is  made  important. 

In  Pikesville,  R.  &  E.  G.  R.  Co.  v.  State, 
supra,  the  court  said,  as  to  the  alleged  con- 
tributory negligence  of  the  deceased  in  at- 
tempting to  collect  fars  on  the  pole  side 
of  the  car:  "His  duty  was  to  collect  fares, 
and  he  was  not  directed  on  which  side  of 
the  car  he  was  to  do  it.  He  was  a  new  man 
and  knew  of  no  rules  on  the  subject  and  was 
not  informed  there  were  any.  .  .  .  If  he 
did  not  know  of  the  misplaced  pole  and  the 
increased  risk  growing  out  of  its  misplace- 
ment, there  was  no  reason  why  he  should 
not  collect  fares  on  the  pole  side  so  long  as 
he  was  careful  to  protect  himself  from  all 
the  apparent  danger  he  incurred  in  so  do- 
ing." 

In  Ladd  v.  Brockton  Street  R.  Co.  supra, 
it  was  held  that,  in  view  of  the  fact  that 
the  plaintiff  had  been  sent  out  upon  that 
portion  of  the  defendant's  road  where  he  was 
when  injured,  to  learn  the  conditions  at- 
tending its  operation  there,  he  was  guilty  of 
contributory  negligence  in  stepping  down 
16  L.R.A.(N.S.) 


onto  the  running  board  without  looking  to 
see  whether  there  was  any  obstruction  in 
the  way,  or  whether  it  was  safe  to  do  so. 

In  Sundy  v.  Savannah  Street  R.  Co.  06 
Ga.  819,*23  S.  R.  841,  a  nonsuit  was  grant- 
ed because  it  did  not  affirmatively  appear 
that  deceased  was  free  from  negligence, 
where  the  evidence  merely  showed  that  he 
was  an  employee  of  the  street  railway  com- 
pany and  was  killed  by  coming  violently  in 
contact  with  a  post  set  very  close  to  the 
track,  and,  at  the  time  of  the  collision, 
was  standing  on  the  steps  of  the  platform 
leaning  outwards  and  looking  backwards  un- 
derneath the  car  on  which  he  was  riding: 
and  there  was  no  evidence  showing  that  he 
was  under  any  necessity  or  duty  of  being  in 
this  position. 

In  the  absence  of  any  direct  evidence  that 

Slaintiff's  intestate,  a  conductor  upon  the 
efendant's  road,  had  any  knowledge  of  the 
position  of  a  pole  by  which  he  was  struck 
and  killed  while  on  duty  on  a  dark  night 
and  on  a  rapidly  moving  car,  it  was  held,  in 
Pierce  v.  Camden,  G.  &  W.  R.  Co.  68  N.  J. 
L.  400,  3S  Atl.  286,  that  the  question  of 
contributory  negligence  and  assumption  of 
risk  was  a  matter  of  inference  from  the 
facts  ,and  for  the  jury. 


Digitized  by 


Google 


1112 


ILLINOIS  SUPREME  COURT. 


Dm., 


sheds.  They  started  from  the  sheds  on  the 
trip  south  without  any  passengers,  and  no 
one  was  on  the  car  at  the  time  of  the  acci- 
dent except  the  motonnan  and  the  deceased. 
As  they  proceeded  south  from  the  sheds, 
both  were  riding  on  the  front  platform  of 
the  car.  About  a  half  mile  south  of  the 
sheds,  appellant's  track  crossed  the  public 
highway.  A  flock  of  chickens  belonging  to 
Mrs.  Plaputnik,  who  lived  near  by,  were  on 
the  crossing  as  the  car  approached  it.  The 
car  ran  through  the  flock  and  scattered 
them.  As  it  did  so,  the  deceassd  remarked 
to  the  motorman,  "I  bet  you  have  got  that 
rooster,"  and  thereupon  leaned  out  to  the 
east  from  the  car  to  look  back  at  the  cross- 
ing. The  poles  supporting  the  arms  from 
which  the  trolley  wires  were  suspended  were 
on  that  side  of  the  car,  and  one  of  them 
struck  the  deceased's  head,  fracturing  his 
skill,  from  which  injury  he  died. 

Messrs.   Schaefer,  Farmer  &  Kmger, 

for  appellant: 

Evidence  of  repair  made  after  the  acci- 
dent is  not  admissible. 

Howe  v.  Medaris,  183  111.  288,  55  N.  E. 
724;  Merchants'  Loan  ft  T.  Co.  v.  Boucher, 
116  111.  App.  101;  Hodges  v.  Percival,  132 
111.  53,  23  N.  E.  423;  Harder  v.  Leary,  137 
lU.  319,  26  N.  E.  1093;  Weber  Wagon  Co. 
y.  Kehl,  139  111.  644,  29  N.  E.  714;  Bloom- 
ington  V.  Legg,  161  III.  9,  42  Am.  St.  Rep. 
216,  37  N.  E.  696;  Columbia  &  P.  S.  R.  Co. 
V.  Hawthorne,  144  U.  S.  202,  36  L.  ed.  405, 
12  Sup.  Ct.  Rep.  691;  Baldwin,  Am.  Railroad 
Law,  chap.  53,  p.  502;  Schlesinger  v. 
Scheunemann,  114  111.  App.  469;  Chicago  v. 
Vesey,  106  111.  App.  191. 

A  railroad  company  is  not  required  to 
adopt  any  particular  method  of  construction, 
nor  any  particular  contrivance  or  device, 
in  order  to  be  in  the  exercise  of  ordinary 
care  for  the  safety  of  its  employees. 

Chicago  &  E.  I.  R.  Co.  v.  Driscoll,  176 
111.  330,  62  N.  E.  921 ;  Mobile  &  O.  R.  Co. 
V.  Healy,  100  111.  App.  686;  Randall  v. 
Baltimore  &  O.  R.  Co.  109  U.  S.  478,  27 
L.  ed.  1003,  3  Sup.  Ct.  Rep.  322. 

A  person  who  engiiges  in  the  sei  /ice  of  a 
railroad  company  in  the  running  of  its  cars 
is  presumed  to  do  so  with  a  knowledge  of  the 
dangers  incident  to  such  service,  and  he  as- 
sumes the  risks  of  ordinary  hazards. 

Chicago,  R.  I.  £  P.  R.  Co.  t.  Lonergan,  118 
111.  41,  7  N.  E.  66. 

An  employee  who  accepts  and  continues 
in  an  employment  which  is  dangerous,  with 
full  knowledge  of  its  hazards,  must  be  pre- 
sumed to  have  contracted  with  reference  to 
such  hazards. 

Chicago  &  E.  I.  R.  Co.  y.  Geary,  110  111. 
383;  Cummings  v.  Chicago  &  N.  W.  R.  Co. 
89  111.  App.  199;  Alton  Roller  Mill.  Co.  v. 
16  L.R.A.(N.8.) 


Bender,  112  111.  App.  484;  Clark  ▼.  Liston, 
64  111.  App.  678;  St.  Louis  Nat.  Stock  Yards 
V.  Morris,  116  111.  App.  107. 

If  a  servant,  knowing  the  hazards  of  his 
employment,  as  the  business  is  conducted,  is 
injured  while  engaged  therein,  he  cannot 
maintain  an  action  against  the  master  for  the 
injury  merely  on  the  ground  that  there  was 
a  safer  mode  in  which  the  business  mi^t 
have  been  conducted. 

Simmons  v.  Chicago  &  T.  R.  Co.  110  HL 
340;  Pennsylvania  Co.  v.  Backes,  133  III. 
255,  24  N.  E.  663;  Chicago  Anderson  Pressed 
Brick  Co.  y.  Sobkowiak,  148  III.  673,  36  N. 
E.  672;  Pennsylvania  Co.  v.  Lynch,  90  lU. 
333;  Degenhart  v.  Gent,  97  111.  App.  145; 
Guaranty  Constr.  Co.  v.  Broeker,  93  111. 
App.  272;  Ames  v.  Quigley,  76  111.  App.  446; 
Illinois  C.  R.  Co.  v.  Morrisaey,  46  111.  App. 
127;  Abend  y.  Terre  Haute  &  L  R.  Co.  Ill 
111.  202,  63  Am.  Rep.  616;  Stafford  y.  Chi- 
cago, B.  &  Q.  R.  Co.  114  III.  244,  2  N.  E. 
186;  Lake  Erie  &  W.  R.  Co.  y.  Wilson,  180 
111.  89,  69  N.  E.  673;  Coal  Run  Coal  Co. 
y.  Jones,  127  111.  379, 8  N.  E.  866,  20  N.  E.  80. 

Where  an  employee,  after  having  an  op- 
portunity to  become  acquainted  with  the 
risks  of  his  situation,  accepts  the  same,  he 
cannot  complain' if  subsequently  injured  by 
such  exposure. 

Chicago  &  E.  R.  Co.  y.  Oeai^,  110  IlL 
383 ;  Camp  Point  Mfg.  Co.  y.  Ballon,  71  111. 
417;  St.  Louis  &  S.  E.  R.  Co.  v.  Britz,  72  111. 
266;  Chicago  &  A.  R.  Co.  v.  Munroe,  85  111. 
26;  Pennsylvania  Co.  v.  Lynch,  90  111.  333; 
Illinois  C.  R.  Co.  v.  Morrissey,  46  III.  App. 
127;  Consolidated  Coal  Co.  y.  Haenni,  146 
III.  614,  35  N.  E.  162. 

The  servant  assumes  the  ordinary  risks 
of  the  business  upon  which  he  enters. 

1  Shearm.  &  Bedf.  Neg.  6th  ed.  i  186; 
Libby,  McNeil  &  Libby  v.  Sherman,  60  111. 
App.  123;  Chicago  &  E.  I.  R.  Co.  v.  Gamer, 
78  111.  App.  281;  Chicago  Edison  Co.  y. 
Davis,  93  111.  App.  284;  East  St.  l^uis  Ice 
tt  Cold  Storage  Co.  v.  Sculley,  63  111.  App. 
147;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Clark,  11 
111.  App.  104;  East  St.  Louis  Ice  &,  Cold 
Storage  Co.  v.  Crow,  166  111.  74,  39  N.  E. 
689. 

Deceased  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law. 

Hewes  v.  Chicago  &  E.  I.  R.  Co.  119  HI. 
App.  393,  Affirmed  in  217  111.  600,  76  N.  B. 
616;  Chicago  Terminal  Transfer  R.  Co.  y. 
Schiavone,  216  111.  276,  74  N.  E.  1048; 
Wilson  y.  Illinois  C.  R.  Co.  210  HI.  603,  71 
N.  E.  398;  Austin  y.  Chicago,  R.  I.  &  P. 
R.  Co.  91  111.  36. 

Messrs.  Keefe  A  Snlliyan  for  appellee. 

Hand,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
It  is  first  contended  by  appellant  that 
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the  court  erred  in  allowing  appellee  to  prove 
the  pole  which  struck  and  injured  deceased 
had  been  moved  farther  back  from  the  track 
after  the  accident.  If  this  testimony  had 
been  offered  for  the  purpose  of  showing  an 
implied  admission  of  appellant  that  it  was 
in  the  first  place  negligently  set  too  near 
the  track,  it  would  have  been  incompetent, 
and  its  admission  erroneous.  Howe  v.  Me- 
daris,  183  III.  288,  55  N.  E.  724.  No  meas- 
urements appear  to  have  been  taken  by  any- 
one as  to  the  distance  the  pole  was  from 
the  track  at  the  time  of  the  accident,  until 
long  after  its  occurrence.  Appellee  proved 
the  distance  between  the  pole  and  the  track 
by  witnesses  who  measured  it  in  June  after 
the  accident.  This  appears  to  be  the  ear- 
liest date  at  which  any  measurement  was 
taken.  Appellee  was  allowed  to  prove  that 
after  the  accident,  and  before  these  measure- 
ments were  taken,  the  pole  was  moved  far- 
ther away  from  the  track.  One  witness  tes- 
tified for  appellee  that  at  the  time  he  took 
the  measurements,  six  jnonths  or  more  after 
the  accident,  the  distance  between  the  rail  of 
appellant's  track  and  the  pole  was  3  feet 
and  11  inches,  and  another  witness  that  it 
was  3  feet  and  9  inches.  Appellant  caused 
measurements  to  be  made  in  October  after 
the  accident,  by  its  employees,  who  were 
present  at  the  trial  and  testified  to  such 
measurements.  Their  measurements  corre- 
sponded substantially  with  the  measure- 
ments made  by  the  witnesses  for  appellee.  The 
question  to  be  determined  was  the  location 
of  the  pole  at  the  time  of  the  accident,  and, 
as  it  had  been  moved  before  any  measure- 
ments were  taken,  it  was  competent  to  prove 
that  fact.  Just  how  far  it  had  been  moved 
was  not  proven.  One  witness  testified, 
"They  put  a  hole  behind  the  pole  and  shoved 
it  back;"  another,  that  "on  the  east  side 
they  made  a  hole  and  moved  it  over."  We 
think,  in  view  of  the  fact  that  the  pole  was 
moved  before  the  measurements  were  taken, 
the  evidence  was  competent. 

It  is  next  contended  that  the  distance 
poles  should  be  set  from  the  track  of  rail- 
roads operated  by  electricity  in  the  manner 
appellant's  road  was  operated  is  an  engi- 
neering question.  The  evidence  in  this  case 
tended  to  show  that  the  pole  with  which 
the  appellee's  intestate's  head  came  in  con- 
tact was  crooked  and  was  located  nearer  the 
track  than  other  poles  in  the  line,  and  that 
the  crook  or  bend  in  the  pole  extended  to- 
ward the  track.  If,  therefore,  it  were  con- 
ceded that  the  distance  poles  should  be  set 
from  the  track  of  a  railroad  operated  by 
electricity  is  an  engineering  question,  it 
cannot  reasonably  be  contended  that  setting 
a  crooked  pole  nearer  to  the  track  than  oth- 
ers in  the  line,  and  with  a  crook  or  bend 
towards  the  track,  is  an  engineering  ques- 
16  L.R.A.(N.S.) 


tion.  It  is  quite  clear  that  if  a  straight 
pole  be  set  4  feet  from  the  track,  which  ap- 
pellant's evidence  tends  to  show  was  the 
usual  distance,  there  could  be  no  necessity 
for  setting  a  crooked  one  nearer  to  the  track 
and  allowing  it  to  incline  or  lean  in  that 
direction. 

It  is  further  contended  that  the  appel- 
lee's intestate  assumed  the  risk  of  being  in- 
jured in  the  manner  in  which  he  was  injured, 
and  that  the  court  misdirected  the  jury  as 
to  the  law  upon  the  question  of  assumed 
risk.  The  evidence  fairly  tended  to  show 
that  the  pole  with  which  Antone  Kath  came 
in  contact  was  set  nearer  the  track  than  the 
other  poles  in  the  line,  and  that  it  was 
crooked,  so  that  the  pole,  some  distance 
above  the  ground,  leaned  towards  the  track, 
and  that  opposite  said  pole  the  east  ends  of 
the  ties  were  rotten,  so  that  there  was  a 
sag  in  the  track  at  that  point.  The  deceased 
had  passed  over  said  track,  while  operating 
his  car,  at  the  point  where  he  was  injured, 
daily  from  April  to  December,  1904,  and  in 
the  very  nature  of  things  must  have  known 
the  situation  of  said  pole  and  the  condition 
of  said  track  at  that  point,  and,  knowing 
said  conditions,  he  assumed  the  risk  of  be- 
ing injured  therefrom.  In  Camp  Point  Mfg. 
Co.  y.  Ballou,  71  111.  417,  the  doctrine  was 
announced,  which  has  been  frequently  re- 
iterated by  this  court,  that  an  employee 
cannot  recover  for  an  injury  suffered  in  the 
course  of  the  business  in  which  he  is  en- 
gaged, from  the  defective  condition  of  the 
machinery  or  appliances  used  therein,  after 
he  has  knowledge  of  such  defective  condi- 
tion, unless  he  continues  his  employment 
under  a  promise  to  repair;  and  it  has  re- 
peatedly been  held  that  an  experienced  adult 
employee  is  chargeable  with  knowledge  of 
the  ordinary  conditions  under  which  the 
business  in  which  he  is  employed  is  conduct- 
ed, and  assumes  its  ordinary  risks  and  haz- 
ards, and  will  be  presumed  to  have  notice 
of,  and  to  have  assumed,  all  such  risks  and 
hazards  which  to  a  person  of  his  experience 
and  knowledge  are  or  ought  to  be  patent 
and  obvious  (Chicago  &  E.  I.  R.  Co.  v. 
Heerey,  203  111.  492,  68  N.  E.  74);  and 
that  an  employee  assumes  all  hazards  which 
are  obvious  and  apparent  and  which  arc 
known  to  him,  although  such  conditions  are 
produced  as  the  result  of  the  master's  neg- 
ligence, if  he  continues  in  his  employment 
without  a  promise  to  remedy  such  defects 
(Browne  v.  Siegel,  C.  &  Co.  191  111.  226,  60 
N.  E.  815;  Elgin,  J.  &  E.  R.  Co.  v.  Myers, 
226  111.  358,  80  N.  E.  897). 

The  court  gave  to  the  jury  the  following 
instruction  upon  the  question  of  assumed 
risk:  "The  court  instructs  the  jury  that 
the  servant  only  assumes  the  ordinary  risks 
of  the  business, — that  is,  the  risks  which 
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are  so  open  and  obvious  that  they  may  be 
discovered  by  the  servant  by  the  use  of  or- 
dinary care, — and  the  servant  also  assumes 
such  risks  as  are  known  to  him;  but  the 
servant  does  not  assume  extraordinary  risks 
which  are  unknown  to  him  and  which  could 
not  be  discovered  by  the  exercise  of  ordi- 
nary care,  and  he  does  not  assume  risks  due 
to  the  master's  own  negligence."  This  in- 
struction was  clearly  wrong,  in  that  it  in- 
formed the  jury  that  the  deceased  did  "not 
assume  risks  due  to  the  master's  own  neg- 
ligence," as  the  authorities  uniformly  hold 
that  an  employee  assumes  all  risks  connect- 
ed with  the  business  in  which  he  is  em- 
ployed of  which  he  has  notice,  even  though 
they  are  produced  by  the  negligence  of  the 
master,  if  he  continues  in  the  employment; 
and  in  the  form  in  which  this  instruction 
was  given  it  was  not  cured  by  the  instruc- 
tions of  the  defendant  which  gave  the  cor- 
rect rule  to  the  jury  upon  the  question  of 
assumed  risks.  It  positively  lays  down  a 
rule  directly  in  conflict  with  the  correct 
one,  and  it  has  frequently  been  said  in  such 
case  it  is  impossible  to  say  which  instruc- 
tion the  jury  followed.  Macon  y.  Holcomb, 
205  111.  643,  69  N.  E.  79. 

The  appellee's  intestate  lost  his  life  by 
reason  of  his  head  coming  in  contact  with 
a  trolley  pole  situated  upon  the  east  side 
of  the  track,  while  he  was  standing  upon 
the  front  part  of  the  car  with  his  head  pro- 
jected beyond  the  east  side  of  the  car.  Two 
witnesses,  only,  saw  the  accident,  and  they 
differ  as  to  the  position  in  which  the  de- 
ceased stood  at  the  time  he  was  injured. 
The  motorman  testified  the  deceased  stood 
upon  the  lower  step  upon  the  east  side  of 
the  front  part  of  the  car;  that  he  took  hold 
of  the  car  with  his  hands,  and,  facing  the 
car,  swung  his  body  out  from  the  car  and 
looked  towards  the  track  in  the  rear  of  the 
moving  car,  and  while  in  that  position  his 
head  came  in  contact  with  the  pole.  Mrs. 
Plaputnik,  who  was  at  her  house,  some  100 
feet  west  of  the  car,  testified  the  deceased 
stood  in  the  car  and  put  his  head  out  of 
the  east  front  door  of  the  car  and  looked 
toward  tlie  direction  from  which  the  car 
came,  and  while  in  that  position  his  head 
came  in  contact  with  the  pole,  and  he  fell 
from  the  car.  Whichever  version  is  correct, 
it  is  apparent  the  deceased's  head  would  not 
have  come  in  contact  with  the  pole  had  he 
not  placed  it  outside  of  the  car.  The  car 
was  running  at  a  high  rate  of  speed,  slight- 
ly down  grade,  upon  a  straight  track,  in 
broad  daylight.  The  deceased  was  familiar 
with  the  track  and  its  surroundings,  and 
knew  that  the  standing  pole  was  near  the 
east  side  of  the  track.  There  was  no  one 
on  the  car,  and.  had  the  deceased  desired  to 
observe  the  effect  of  the  car  upon  the  flock 
15  L.R.A.(N.S.) 


of  chickens,  he  might  have  looked  out  of 
the  rear  of  the  car.  Instead  of  doing  so,  he 
put  his  head  outside  of  the  door  of  the  car, 
and  attempted  to  look  up  the  track  over 
which  the  car  had  passed.  Whether  he  did 
this  out  of  idle  curiosity,  as  his  remark  to 
the  motorman,  "I  bet  you  have  got  that 
rooster,"  would  indicate,  or  whether  he  was 
attempting  to  see  whether  the  rooster  had 
been  injured,  to  the  end  that  he  might  re- 
port such  injury,  if  any,  to  the  railway 
company,  as  is  contended  by  the  appellee, 
will  never  be  known.  Suffice  it  to  say  that, 
where  there  are  two  ways  of  performing  fn 
act,  one  of  which  is  safe,  and  the  other  neg- 
ligent, and  the  servant,  without  coercion, 
chooses  the  negligent  one,  there  can  be  no 
recovery  if  in  performing  the  act  he  is  in- 
jured. It  has  often  been  held  that  a  master 
is  not  bound  to  take  more  care  of  a  servant 
than  the  servant  may  reasonably  be  expect- 
ed to  take  of  himself.  Pennsylvania  Co.  ▼. 
Lynch,  90  III.  333;  Missouri  Furnace  Co. 
T.  Abend,  107  III.  44,  47  Am.  Rep.  425;  Kan- 
Supply  Co.  v.  Kroenig,  167  111.  660,  47  N. 
E.  1051.  The  questions  of  assumed  risk 
and  contributory  negligence  are  ordinarily 
questions  of  fact;  but,  where  the  facts  and 
the  inferences  to  be  drawn  therefrom  are 
admitted,  they  may  become  questions  of 
law.  There  is  little,  if  any,  conflict  in  the 
evidence  in  this  case,  and,  if  the  evidence 
of  the  appellee  be  taken  to  be  absolutely 
true,  clearly  it  shows  such  a  disregard  by 
the  appellee's  intestate  for  his  own  safety, 
that  there  exists  no  basis  in  the  evidence 
upon  which  to  rest  a  judgment  against  the 
appellant. 

The  judgments  of  the  Circuit  and  Appel- 
late Courts  will  be  reversed,  and  the  cause 
remanded. 

Carter  and  Vlckere,  JJ.,  specially  con- 
curring: 

We  concur  in  the  conclusion  reached  in 
the  foregoing  opinion,  but  do  not  concur  in 
all  that  is  said.  We  think  appellee's  intes- 
tate lost  his  life  by  one  of  the  assumed  risks 
of  his  emplojTnent,  and  we  therefore  concur 
fully  with  the  views  expressed  on  that  sub- 
ject in  the  foregoing  opinion.  In  so  far  as 
it  is  held  that  appellee's  intestate  was  guilty 
of  such  contributory  negligence  that  no  re- 
covery can  be  had,  we  dissent.  We  think 
that,  under  the  facts  shown  in  the  record, 
the  question  of  contributory  negligence  was 
one  of  fact,  which,  having  been  determined 
in  favor  of  appellee  by  the  jury,  and  the 
judgment  of  the  lower  court  having  been 
affirmed  by  the  appellate  court,  should  be 
held  conclusive  ujjon  this  court.  We  only 
desire  to  dissent  on  this  single  question.    Ib 
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bU  other  respects  we  concur  in  the  opinion 
of  the  court. 

Farmer,  J.,  dissenting: 

I  agree  with  the  opinion  of  the  court  that 
the  instruction  therein  mentioned  was  er- 
roneous; but  I  do  not  agr«e  with  the  con- 
clusion that,  as  a  matter  of  law,  deceased 
assumed  the  rislc  of  injury,  or  that  he  was 
guilty  of  contributory  negligence.  In  my 
opinion,  under  the  evidence  in  this  case, 
these  were  questions  of  fact  to  be  deter- 
mined by  a  jury. 

Petition  for  rehearing  denied  February  6, 
1908. 


WISCONSIN   SUPREME   COURT. 

MIAMI     COUNTY     NATIONAL     BANK, 
Respt., 

MATILDA  GOLDBERG,  Appt 

»   (—  Wis.  — ,  113  N.  W.  391.) 

Gnsrantj  —  request     tor     accommoda- 
tion. 

1.  An  implied  guaranty  of  the  advances 
is  effected  by  a  letter  requesting  a  banlc  to 
let  another  make  overdrafts  and  accommo- 
date both  "him  and  me." 

Same  —  notice  of  acceptance. 

2.  Notice  of  acceptance  is  necessary  to 
consummate  the  liability  of  one  who  re- 
quests a  bank  to  let  another  make  over- 
drafts. 

(October  16,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Winnebago 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  on  an  alleged  guaranty 
of  overdrafts.     Reversed. 


Statement  by  Cassoday,  Ch.  J.; 

This  action  was  commenced  March  5, 
1897,  to  recover  $380.83  overdrafts  made  by 
the  Goldberg  Live  Stock  Company,  L.  D. 
Goldberg  as  manager,  between  April  13, 
1896,  and  June  1,  1896,  and  interest  there- 
on from  said  last-named  date;  and  the  com- 
plaint seeks  to  hold  the  appellant,  Matilda 
Goldberg,  liable  therefor  by  reason,  as  al- 
leged, that,  March  10,  1896,  she  authorized 
the  plaintiff,  in  writing,  to  let  said  L.  D. 
Goldberg  make  overdrafts  on  the  plaintiff^a 
bank  on  her  account  under  the  name  of  the 
Goldberg  Live  Stock  Company  to  the 
amount  of  $800,  and  which  the  defendant 
had  refused  to  pay  any  part  thereof.  The 
defendant  answered  and  admitted  that  she 
delivered  to  the  plaintiff  a  contract  of  guar- 
anty in  writing  dated  March  10,  1896,  and 
therein  authorized  the  plaintiff  to  let  her 
son,  L.  D.  Goldberg,  make  overdrafts  on 
said  bank  not  to  exceed  $800,  but  alleged 
that  the  same  was  without  consideration, 
and  that  there  was  no  acceptance  thereof  by 
the  plaintiff,  nor  notice  thereof  to  the  de- 
fendant, and  no  notice  to  her  of  any  al- 
leged advances  made  under  such  contract; 
and  the  defendant  alleges  and  insists  that 
said  contract  was  and  is  wholly  void;  that, 
at  the  time  of  the  delivery  of  said  contract 
of  guaranty  to  the  plaintiff,  the  ac- 
count of  said  L.  D.  Goldberg  at  said  bank 
was  overdrawn  in  the  sum  of  $500;  and  al- 
leges that  neither  L.  D.  Goldberg,  nor  said 
company,  was  indebted  to  the  plaintiff  at 
the  time  of  the  commencement  of  this  ac- 
tion, and  that,  if  they  were,  the  same  had 
been  fully  paid  and  discharged  prior  to  the 
commencement  of  this  action.  A  jury  trial 
having  been  waived,  the  cause  was  tried 
by  the  court,  and  after  the  close  of  the 
trial  the  court  found  as  matters  of  fact,  in 
effect,  that  the  plaintiff  now  is,  and  ever 
since  January  1,  1896,  has  been,  a  banking 


Caae  Note.  ^  Request  to  make  fidvan- 
cea  to  another  as  implied  guaranty 
of  payment. 

A  search  has  disclosed  but  few  cases  in 
point  upon  the  question  whether  a  mere  re- 
quest that  advances  be  made  to  another,  un- 
accompanied by  express  words  indicating 
an  intention  to  become  responsible  for  their 
repayment,  amounts  to  an  implied  guaranty 
of  payment.  Whether  words  tantamount  to 
a  mere  expression  of  opinion  as  to  the  re- 
liability or  solvency  of  another  create  a 
liability  upon  the  part  of  one  using  them 
presents  a  somewhat  different  question, 
which  is  not  touched  upon  in  this  note. 

A  mere  request  by  one  to  give  credit  to 
another  was  held  in  Bushnell  v.  Bishop  Hill 
Colony,  28  111.  204,  to  create  no  legal  lia- 
bility to  pay  the  debt. 

It  was  held  in  Buckingham  v.  Murray,  7 
16  L.R.A.(N.S.) 


Houst.  (Del.)  176,  30  Atl.  779,  that  a  note 
to  another  requesting  him  to  let  a  third 
person  have  what  goods  he  required,  and 
oblige,  was  not  a  guaranty,  but  an  original 
undertaking. 

Birdsall  v.  Heacock,  32  Ohio  St.  177,  30 
Am.  Rep.  572,  is,  perhaps,  on  the  border 
line  between  the  cases  included  in,  and  those 
excluded  from,  this  note.  In  that  case  it 
was  held  that  a  letter  reading:  "Please 
send  my  son  the  lumber  he  asks  for  and  it 
will  be  all  right," — constituted  a  guaranty 
that  the  lumber  asked  for  upon  the  pres- 
entation of  the  writing  would  be  paid  for. 

In  Kellogg  V.  Stockton,  29  Pa.  460,  it 
was  held  that  a  note  reading:  "The  bearer 
.  .  .  wishing  to  travel  with  my  son, 
please  furnish  with  a  suitable  stock  and  all 
will  be  right," — was  in  the  nature  of  an 
offer  to  guarantee,  which  required  notice  of 
acceptance  to  render  it  binding. 
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corporation  located  at  Paola,  Kansas.  That 
the  said  company  was  doing  business  in 
Kansas  buying  live  stock  on  and  for  a  long 
time  prior  to  March  10,  1896,  and  continued 
such  business  up  to  and  including  June  I, 
1896.  That  the  said  L.  D.  Goldberg  was, 
during  all  of  said  times,  the  agent  and  man- 
ager of  said  company,  and  did  business  with 
the  plaintiff  at  such  bank.  That,  prior  to 
March  10,  1896,  the  plaintiff  advanced  mon- 
eys to  that  company  for  the  purchase  of 
live  stock  and  carrying  on  its  business, 
taking  as  security  therefor  bills  of  lading 
of  each  shipment  with  a  draft  on  the  con- 
signee attached  in  favor  of  the  plaintiff. 
That,  shortly  prior  to  March  10,  1896,  the 
plaintiff  refused  to  extend  further  credit 
by  way  of  such  advancements.  That,  March 
10,  1896,  the  defendant  wrote  to  the  plain- 
tiff a  letter,  which  was  received  by  the 
plaintiff  March  13,  1896,  of  which  the  fol- 
lowing is  a  copy: 

Marion,  Wis.,  March  10,  1896. 
Miami  County  National  Bank, 

Paola,  Kansas. 
Gentlemen: — 

You  kindly  let  L.  V.  Goldberg,  my  son, 
manager  for  the  Goldberg  Live  Stock  Com- 
pany, make  overdrafts  in  your  bank  to  the 
amount  of  $800  to  buy  live  stock  with.  He 
has  no  doubt  explained  to  you  that  he  has 
always  to  wait  for  returns  on  stock  which 
is  all  right.  Hope  you  will  accommodate 
him  and  also  me. 
I  remain, 
,  Respectfully  yours, 

Matilda  Goldberg,  Prop. 
Ik  D.  Goldberg,  Manager. 

That,  upon  the  receipt  of  that  letter,  and 
relying  thereon,  and  from  time  to  time  as 
requested  by  said  agent  and  manager  of 
said  company,  the  plaintiff  permitted  said 
agent  and  company  to  make  overdrafts  on 
account  of  said  company  at  said  bank,  and 
paid  out  and  advanced  to  that  company  in 
such  overdrafts,  from  time  to  time,  various 
■urns  of  money  to  be  used  in  said  business 
in  the  purchase  of  live  stock;  and  that,  at 
the  time  of  the  commencement  of  this  ac- 
tion, there  was  due  and  unpaid  to  the  plain- 
tiff from  the  defendant  on  account  of  such 
overdrafts  and  advancements  $380.83,  which 
the  defendant  refused  to  pay,  though  duly 
demanded.  And,  as  conclusions  of  law,  the 
court  found,  in  effect,  that  the  plaintiff  was 
entitled  to  recover  from  the  defendant 
$380.83,  with  interest  thereon  from  June  1, 
1896,  and  costs.  From  the  judgment  en- 
tered thereon  for  the  amount  stated,  with 
interest  and  costs,  the  defendant  brings  this 
appeal. 
16  LJl.A.(N.8.) 


Messrs.  Krentzer,  Bird,  A  Rosenberry 

for  appellant, 
Mr.  J.  Elmer  Ijehr  for  respondent. 

Oassoday,  Ch.  J.,  deliverea  the  opinion 
of  the  court: 

It  i*  found  by  the  court,  and  is  nndis- 
puted,  that  the  amount  of  money  which  tiie 
plaintiff  is  here  seeking  to  recover  is  for 
and  on  account  of  overdrafts  and  advanc- 
ments  made  by  the  plaintiff  to  the  Gold- 
berg Live  Stock  Company,  of  which  the  de- 
fendant's son  was  the  agent  and  manager. 
The  only  ground  for  claiming  a  right  to 
recover  from  the  defendant  is  her  letter  to 
the  plaintiff  under  date  of  March  10,  1896, 
set  forth  in  full  in  the  foregoing  statement. 
The  request  of  the  defendant  therein  con- 
tained, for  the  plaintiff  to  "let"  her  son, 
"manager  for  the  Goldberg  live  Stock  Com- 
pany, make  overdrafts"  in  the  plaintiff 
"bank  to  the  amount  of  $800  to  buy  live 
stock  with,"  seems  to  be  a  sufficient  expres- 
sion of  the  consideration  to  satisfy  the  stat- 
ute. Subdivision  2,  S  2307,  Stat.  1898; 
Eastman  v.  Bennett,  6  Wis.  232,  241,  242; 
Williams  v.Ketchum,  19  Wis.  231;  Dahknaa 
v.  Hammel,  45  Wis.  466;  Young  ▼.  Brown, 
53  Wis.  333,  10  N.  W.  394;  Waldheim  v. 
Miller,  97  Wis.  300,  72  N.  W.  869.  The 
request  so  contained  in  the  defendant's  let- 
ter was  for  the  plaintiff  to  allow  the  de- 
fendant's son,  as  manager  of  the  Goldberg 
Live  Stock  Company,  to  make  overdrafts  to 
the  amount  stated,  with  a  hope  that  the 
plaintiff  would  accommodate  the  son  by  so 
doing.  The  undertaking  on  the  part  of  the 
defendant  was  predicated  upon  subsequent 
advances  to  be  made  by  the  plaintiff.  Such 
advances  on  such  overdrafts  were  to  be 
made  by  the  plaintiff  to  the  Goldberg  Live 
Stock  Company,  or  to  the  son  as  its  man- 
ager. In  other  words,  the  letter,  by  im- 
plication, guaranteed  the  repayment  of  the 
advances  so  to  be  made  to  the  stodc  com- 
pany, or  to  its  manager,  to  the  amount 
stated.  The  undertaking  of  the  defendant 
was  collateral  to  the  liability  to  be  incurred 
by  the  stock  company.  Such  being  the  un- 
dertaking on  the  part  of  the  defendant,  the 
question  recurs  as  to  her  liability  in  this 
action.  In  an  early  case  in  this  court,  it 
was  held  that  "a  letter  of  credit  containing 
the  words,  'I  will  guarantee  that  K.  &  Co. 
will  pay  for  any  amount  of  goods  they  may 
purchase  in  New  York  this  fall  not  exceed- 
ing $5,000,'  was  held  to  be  a  guaranty  to 
pay  if  K.  4  Co.  did  not  pay."  McNaugh- 
ton  v.  Conkling,  9  Wis.  316,  320.  It  is 
there  said  by  the  court  that  "the  words 
of  the  letter  amount  to,  and  were  designed 
as,  a  present  undertaking  of  guaranty,  need- 
ing only  to  be  acted  on  by  anyone  for  whom 
they  were  intended,  with  notice  to  the  writ- 
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«r,  in  order  to  bind  him."  Ibid.  That  de- 
cision was  based  upon  a  case  in  the  Su- 
preme Court  of  the  United  States,  wherein 
it  was  held,  among  other  tilings,  that  "a 
party  giving  a  letter  of  guaranty  has  a 
right  to  know  whether  it  is  accepted,  and 
w^hether  the  person  to  whom  it  is  addressed 
means  to  give  credit  on  the  footing  of  it,  or 
not.  ...  A  demand  of  payment  of  the 
sum  advanced  under  the  guaranty  should  be 
made  of  the  person  to  whom  the  same  was 
made,  and,  in  case  of  nonpayment  by  him, 
notice  of  such  demand  and  nonpayment 
should  have  been  given  in  a  reasonable  time 
to  the  guarantors;  otherwise  they  would  be 
discharged  from  the  guaranty."  Douglass 
▼.  Reynolds,  7  Pet.  113,  8  L.  ed.  626.  To  the 
same  effect,  Davis  Sewing  Mach.  Co.  y. 
Richards,  115  U.  S.  524.  29  L.  ed.  480,  6 
Sup.  Ct.  Rep.  173.  Such  rulings  are  in  har- 
mony with  well-considered  adjudications  in 
other  jurisdictions.  Thus,  it  has  been  held' 
in  a  recent  case  in  Pennsylvania  that  "a 
guarantor  of  future  credit  or  advancing  is 
entitled  to  notice  from  the  party  giving 
the  credit  of  his  acceptance  of  the  guaranty, 
inasmuch  as  such  notice  enables  the  guar- 
,antor  to  know  the  nature  and  extent  of  his 
liability,  to  exercise  due  vigilance  in  guard- 
ing himself  against  losses  which  might  oth- 
erwise be  unknown  to  him,  and  to  avail 
himself  of  the  appropriate  means  in  law  and 
equity  to  compel  the  other  parties  to  dis- 
charge him  from  future  responsibility.  .  . 
.  The  corporation  accepted  and  filled  the 
order,  but  gave  no  notice  of  the  acceptance 
to  the  guarantor.  Held,  that  the  guar- 
antor was  not  liable."  Acme  Mfg.  Co.  v. 
Reed,  197  Pa.  369,  80  Am.  St.  Rep.  832, 
47  Atl.  205.  To  the  same  effect:  King  y. 
Batterson,  13  R.  I.  117,  43  Am.  Rep.  13; 
De  Cremer  y.  Anderson,  113  Mich.  678,  71 
N.  W.  1090;  Pearsall  Mfg.  Co.  v.  Jeffreys, 
183  Mo.  386,  106  Am.  St.  Rep.  496,  81  S. 
W.  901;  Winnebago  Paper  Mills  t.  Travis, 
66  Minn.  480,  68  N.  W.  36;  1  Brandt,  Sure- 
tyship i,  Guaranty,  i  206;  20  Cyc.  Law  k 
Proc.  p.  1404.  In  this  last  work,  it  is  said 
that  "an  undertaking  of  guaranty  is  pri- 
marily an  offer,  and  does  not  become  a 
binding  obligation  until  it  is  accepted  and 
notice  of  the  acceptance  given  to  the  guar- 
antor. Such  acceptance  is  not  shown  by 
the  mere  performance  of  acts  in  reliance 
npon  the  offer."  The  giving  of  such  notice 
is  denied  in  the  answer,  and  is  not  found 
by  the  court,  and  there  is  no  evidence  that 
•uch  notice  was  ever  given.  It  follows  that 
the  action  cannot  be  maintained. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rection to  dismiss  the  action. 
16  L.R.A.(N.S.) 
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(190  N.  Y.  206,  82  N.  E.  1090.) 

Street  mllway  —  collision  —  negligenoe. 

One  engaged  in  unloading  a  wagon  with 
his  body  in  the  path  of  passing  street  cars, 
^nd  who  for  five  or  ten  minutes  fails  to 
look  or  listen  for  an  approaching  car,  is 
negligent  as  matter  of  law,  and  cannot  hold 
the  street  railway  company  liable  for  inju- 
ries by  being  struck  by  a  car  negligently 
managed. 

(Chase,  J.,  dissents.) 

(December  10,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Second  Department,  reversing 
a  judgment  of  a  Trial  Term  for  Kings 
County  granting  a  nonsuit  in  an  action 
brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

Statement  by  Vann,  J.: 

This  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  de- 
fendant. At  the  close  of  the  evidence  for 
the  plaintiff  he  was  nonsuited  by  the  trial 
justice,  but  on  appeal  to  the  appellate  di- 
vision the  judgment  was  reversed,  and  a  new 
trial  granted;  two  of  the  justices  dissent- 
ing. The  defendant  thereupon  appealed  to 
this  court  and  gave  the  usual  stipulation 
for  judgment  absolute  in  case  the  order  of 
reversal  should  be  affirmed. 

Mr.  Bajard  H.  Ames,  with  Mr.  Henry 
A.  Robinson,  for  appellant: 

Plaintiff  was  bound  to  make  reasonable 
use  of  his  senses  to  discover  the  approach 
of  a  car  and  to  avoid  it. 

Wilcox  V.  Rome,  W.  &.  0.  R.  Co.  39  N.  Y. 
368,  100  Am.  Dec.  440 ;  Baxter  v.  Troy  t  B. 
R.  Co.  41  N.  Y.  602;  Pennsylvania  Canal 
Co.  V.  Bentley,  66  Pa.  30;  Tomko  v.  Cen- 
tral R.  Co.  1  App.  Div.  289,  37  N.  Y.  Supp. 
144;  Collins  v.  Burlington,  C.  R.  &  N.  R. 
Co.  83  Iowa,  346,  49  N.  W.  848. 

That  no  car  had  passed  for  some  minutes 
before  the  injury  affords  greater  reason  for 
increased  vigilance,  especially  in  the  ab- 
sence of  knowledge  of  the  schedule. 

Note.  —  As  to  duty  of  person  workinij 
near  street-car  track  to  look  out  for  hia 
own  safety,  see  note  to  Kelly  y.  Boston 
Elev.  R.  Co.  16  L.R.A.  282. 
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Piper  ▼.  New  York  C.  &  H.  R.  R.  Co.  156 
N.  Y.  230,  41  L.R.A.  724,  66  Am.  St.  Rep. 
669,  60  N.  E.  861;  Stack  v.  New  York  C. 
&  H.  R.  R.  Co.  96  App.  Div.  678,  89  N.  Y. 
Supp.  112. 

Standing,  without  reasonable  excuse,  close 
to  the  track  until  hit  by  a  passing  car,  is 
negligence. 

Columbus  St,  W.  R.  Co.  v.  Bradford,  80 
Ala.  674,  6  So.  90;  Carlson  v.  Cincinnati, 
S.  &  M.  R.  Co.  120  Mich.  481,  79  N.  W.  688; 
Brady  v.  New  York,  N.  H.  &  H.  R.  Co.  20 
R.  I.  338,  39  Atl.  186;  Sullivan  v.  Third 
Ave.  R.  Co.  19  App.  Div.  195,  46  N.  Y. 
Supp.  1083;  Jennings  ▼.  Tacoma  R.  &  Mo- 
tor Co.  7  Wash.  275,  34  Pac.  937;  Trinity 
&  S.  R.  Co.  V.  Mitchell,  72  Tex.  609,  10  S. 
W.  698;  Dell  v.  Phillips  Glass  Co.  169  Pa. 
549,  32  Atl.  601 ;  Lyons  v.  Avis,  5  App.  Div. 
193,  38  N.  Y.  Supp.  1104;  McKelvey  v. 
Twenty-Third  Street  R.  Co.  5  Misc.  424,  26 
N.  Y.  Supp.  711;  Ward  v.  New  York,  19 
App.  Div.  48,  46  N.  Y.  Supp.  891;  Spauld- 
ing  V.  Jarvis,  32  Hun,  621;  Hennessey  v. 
Forty-Second  Street,  M.  &  St.  N.  Ave.  R. 
Co.  103  App.  Div.  384,  92  N.  Y.  Supp.  1058; 
Dooley  v.  Union  R.  Co.  106  App.  Div.  397, 
94  N.  Y.  Supp.  635;  Seidman  v.  Long  Island 
R.  Co.  104  App.  Div.  4,  93  N.  Y.  Supp.  209; 
Northrop  v.  Poughkeepsie  City  &  W.  F. 
Electric  R.  Co.  74  App.  Div.  625,  77  N.  Y. 
Supp.  1134;  Kuhnen  v.  Union  R.  Co.  10 
App.  Div.  195,  41  N.  Y.  Supp.  774;  Mc- 
Clure  v.  New  York  C.  &  H.  R.  R.  Co.  5 
N.  Y.  S.  R.  140,  Affirmed  in  118  N.  Y.  671, 

23  N.  E.  1146;  Sullivan  v.  New  York  City 
R.  Co.  91  N.  Y.  Supp.  326. 

The  plaintiff  had  no  right  to  occupy  a 
place  of  danger  near  defendant'*  track,  and 
trust  that  the  motorman  would  be  more 
watchful  for  bis  safety  than  he  was  him- 
self. 

Hennessey  v.  Forty-Second  Street,  M.  & 
St.  N.  Ave.  R.  Co.  and  Lyons  v.  Avis,  su- 
pra; Crowley  v.  Metropolitan  Street  R.  Co. 

24  App.  Div.  101,  48  N.  Y.  Supp.  863;  Silz 
V.  Interurban  Street  R.  Co.  92  N.  Y.  Supp. 
302;  Spaulding  v.  Jarvis  and  McClure  t. 
New  York  C.  &  H.  R.  R.  Co.  supra. 

By  voluntarily  assuming  a  position  of 
danger  in  relation  to  the  car,  plaintiff  as- 
sumed the  risks  incident  thereto. 

Matulewicz  v.  Metropolitan  Street  R.  Co. 
107  App.  Div.  230,  95  N.  Y.  Supp.  7;  Gar- 
vey  v.  Rhode  Island  Co.  26  R.  I.  80,  68 
Atl.  456;  Riddle  v.  Fortv-Second  Street,  M. 
&  St.  N.  Ave.  R.  Co.  173  N.  Y.  327,  66  N. 
E.  22;  Nolan  v.  Metropolitan  Street  R.  Co. 
66  App.  Div.  184.  72  N.  Y.  Supp.  601,  Af- 
firmed in  173  N.  Y.  604,  66  N.  E.  1112. 

Plaintiff  had  no  right  to  assume  that  he 
could  stand  within  the  line  of  passing  cars 
as  long  as  he  did  not  hear  the  bell. 

Quinn  v.  Brooklyn  City  R.  Co.  40  App. 
16  L.R.A.(N.S.) 


Div.  608,  67  N.  Y.  Supp.  644;  Devlne  v. 
Brooklyn  Heights  R.  Co.  34  App.  Div.  248, 
64  N.  Y.  Supp.  626;  Johnson  v.  Third  Ave. 
R.  Co.  69  App.  Div.  247,  74  N.  Y.  Supp. 
699. 

Mr.  Rudolph  Marks,  for  respondent: 

The  question  of  contributory  negligence 
should  have  been  submitted  to  the  jury. 

Smith  V.  Bailey,  14  App.  Div.  283,  43 
N.  Y.  Supp.  866;  O'Connor  v.  Union  R.  Co. 
67  App.  Div.  99,  73  N.  Y.  Supp.  606;  Ernst 
v.  Hudson  River  R.  Co.  36  N.  Y.  25,  90  Am. 
Dec.  761. 

To  justify  a  nonsuit  on  the  ground  of 
contributory  negligence,  the  case  must  be 
one  where  no  other  inference  could  possibly 
be  drawn  from  the  evidence  adduced. 

Wells,  Questions  of  Law  &  Fact,  I  265; 
Greany  v.  Long  Island  R.  Co.  101  N.  Y. 
419,  6  N.  E.  425;  Thurber  v.  Harlem  Bridge, 
M.  &  F.  R.  Co.  60  N.  Y.  326;  Mahcr  v. 
Central  Park,  N.  &  E.  River  R.  Co.  67  N.  Y. 
62;  Bengivenga  v.  Brooklyn  Heights  R.  Ca 
48  App.  Div.  515,  62  N.  Y.  Supp.  912; 
Newson  v.  New  York  C.  R.  Co.  29  N.  Y. 
383. 

Absence  of  contributory  negligence  may 
be  inferred  from  the  circumstances. 

Elze  v.  Baumann,  2  Misc.  72,  21  N.  Y. 
Supp.  784;  Stackus  v.  New  York  C.  *  H. 
R.  R.  Co.  79  N.  Y.  464;  Harris  v.  Periy, 
89  N.  Y.  308. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  injured  in  an  accident 
which  occurred  on  the  afternoon  of  May  12, 
1903,  near  the  middle  of  the  block  which 
lies  on  East  Tenth  street  between  Avenues 
A  and  B,  in  the  borough  of  Manhattan. 
Said  block  is  600  feet  long,  and  the  double 
tracks  of  the  defendant's  electric  railroad 
extend  through  it  with  a  branch  curving 
around  the  corner  into  each  of  said  avenues. 
The  plaintiff  was  engaged  in  unloading 
blocks  of  marble  from  a  wagon  standing 
north  of  and  parallel  to  the  north  rail  of 
the  north  track.  The  distance  between  that 
rail  and  the  hub  of  the  rear  wheel  nearest 
thereto  was  6  or  6  inches.  The  plaintiff 
insisted  that  the  horse  hitched  to  the  wagon 
was  facing  east,  but  all  the  other  witnesses 
swore  it  was  facing  west.  Some  of  the 
blocks  were  so  large  that  he  could  not  tui- 
load  them  from  the  rear  of  the  wagon,  and, 
as  he  was  instructed  by  his  employer  not  to 
stand  on  them,  he  stepped  upon  the  hub 
of  the  rear  wheel  nearest  the  track,  and 
stood  there.  The  work  required  him  to 
lean  over  facing  toward  the  north.  At  flrat 
he  was  occupied  in  removing  hay  wrapped 
around  the  marble,  but  finally  he  bent  over 
to  lift  a  large  block,  but  before  he  got  hold 
of  it  he  was  struck  on  the  right  side  by  a 
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closed  car,  projecting  over  the  tracks  in 
the  usual  way,  and  injured  more  or  less  se- 
verely. The  car,  after  turning  into  Tenth 
street  from  Avenue  B,  ran  rapidly,  silently, 
and  without  warning.  The  tracks  were  un- 
obstructed and  in  plain  sight  for  300  feet 
in  either  direction.  The  plaintiff  could  not 
see  the  car  when  it  was  on  the  avenue,  but 
it  came  into  .full  view  as  it  turned  around 
the  corner,  and  it  continued  In  full  view 
until  it  struck  him.  He  knew  the  tracks 
were  there,  but  he  looked  in  neither  direc- 
tion before  he  got  on  the  hub,  nor  while  he 
stood  there  at  work  for  five  or  ten  minutes 
immediately  preceding  the  accident.  The 
wagon  had  been  there  for  a  quarter  of  an 
hour,  but  no  car  had  pas-sed  during  that  pe- 
riod. The  motorman  gave  no  signal  until 
just  before  the  collision,  when  he  rang  the 
bell;  but  the  car  did  not  stop  until  it  was 
"two  houses  away  from  the  wagon." 

As  the  plaintifT  was  nonsuited,  he  is  en- 
titled to  the  most  favorable  inferences  that 
the  jury  could  reasonably  draw  from  the 
evidence,  and  we  have  stated  the  facts  on 
that  theory.  While  the  jury  would  have 
been  authorized  to  find  the  defendant  guilty 
of  negligence,  was  the  evidence  strong 
enough  to  permit  them  to  find  the  plaintiff 
free  from  contributory  negligenceT  We 
think  not,  because  he  knew  that  he  was  in 
a  place  of  danger,  and  it  was  his  duty  to 
exercise  some  care  for  his  own  safety;  yet 
he  took  no  care  whatever.  While  he  had  a 
right  to  stop  his  wagon  where  he  did,  tem- 
porarily, for  the  purpose  of  unloading,  his 
rights  were  subordinate  to  those  of  the 
railroad  company,  which  had  the  right  of 
way.  He  had  no  right  to  obstruct  travel 
upon  the  railroad,  and  it  was  his  duty  to 
get  out  of  the  way  when  a  car  came  along, 
so  as  to  let  it  pass.  Still  the  motorman 
had  no  right  to  run  him  down,  if  he  did  not 
get  out  of  the  way,  for  it  was  hie  duty  to 
approach  carefully,  with  his  car  under  con- 
trol, BO  that  he  could  stop  promptly  if  nec- 
essary to  prevent  an  accident.  Each  party 
had  the  right  to  assume  that  the  other 
would  do  his  duty,  but  neither  had  the  right 
to  so  act  that,  if  the  other  did  not  do  his 
duty,  a  collision  would  follow.  The  plain- 
tiff's work  required  him  to  stoop  with  his 
back  to  the  track,  but  there  was  no  evi- 
dence tending  to  show  that  he  could  not 
have  glanced  both  to  the  right  and  left  to 
see  whether  a  car  was  approachihg.  'Wheth- 
er the  car  came  from  the  east  or  west,  his 
side,  not  his  back,  was  toward  it,  and  he 
did  not  have  to  move  his  body  in  order  to 
see  it.  He  knew  that  he  was  in  a  danger- 
ous place,  and  it  was  his  duty  to  act  ac- 
cordingly. Every  person  is  bound  to  use 
reasonable  care  to  avoid  knowji  dangers, 
and,  if  he  fails  in  his  duty  to  himself,  the 
16  L.RJ^.(N.S.) 


loss  ensuing  does  not  fall  on  another  whoso 
negligence  helped  to  bring  about  the  re- 
sult, for  the  law  does  not  apportion  negli- 
gence nor  as:>ign  to  each  party  responsibil- 
ity for  his  own  contribution.  The  one 
guilty  of  contributory  negligence  must  bear 
the  loss  alone. 

The  plaintiff  had  no  right  to  assume  that 
there  was  no  danger  because  no  car  had 
l>a36ed  for  fifteen  minutes,  as  the  longer 
the  interval  without  a  car  the  stronger  the 
probability  that  one  would  come  along  at 
once.  He  stood  for  five  or  ten  minutes  so 
near  the  track  of  a  street  railroad  as  to  be 
within  reach  of  a  passing  car,  without  once 
looking  to  see  or  listening  to  hear  whether 
one  was  coming;  and  we  think  he  was 
guilty  of  negligence  as  matter  of  law,  even 
if  his  duties  required  him  to  stoop  over 
so  that  looking  or  listening  was  not  as  easy 
as  if  he  had  been  in  an  upright  position. 
He  placed  himself  in  a  situation  of  dan- 
ger, knowing  what  was  likely  to  occur  un- 
less he  took  care  of  himself,  without  exer- 
cising any  more  care  than  if  he  had  been 
seated  on  his  own  doorstep.  After  he  got 
the  hay  out  of  the  way,  and  just  before 
he  stooped  to  get  hold  of  the  heavy  stone, 
he  could  have  straightened  up  and  looked, 
or  he  could  have  looked  as  he  was  bending 
over,  and  he  could  have  listened  while  at 
his  work;  but  he  made  no  more  use  of  his 
senses  to  protect  himself  than  if  he  had 
none.  He  neither  looked  himself  nor  asked 
the  foreman  or  driver,  who  were  near  by, 
to  keep  a  lookout  for  him.  The  question  of 
contributory  negligence  has  not  yet  ceased 
to  be  oAe  of  law  in  cases  of  this  kind,  when 
there  is  no  evidence  whatever  on  the  sub- 
ject to  be  considered  by  the  jury,  for  the 
burden  of  proof  is  on  the  plaintiff  to  show 
that  he  was  free  from  negligence.  Every 
permissible  inference  from  the  evidence 
leads  to  the  conclusion  that  the  plaintiff 
could  have  seen  the  car  if  he  had  looked, 
and  that  with  but  slight  effort  he  could 
have  looked.  It  simply  involved  turning 
his  head  slightly  in  one  direction,  for-  the 
cars  from  the  west  did  not  use  the  track 
near  which  he  stood.  The  law  required  him 
to  use  ordinary  care,  such  as  a  person  of 
average  prudence  would  use  under  like  cir- 
cumstances; but  he  used  no  care  at  all. 

The  plaintiff  resists  this  appeal  by  citing 
certain  cases  which  relax  the  rule  govern- 
ing the  subject  of  contributory  negligence 
as  to  persons  employed  to  work  in  the  street 
by  the  municipal  body  whose  duty  it  is  to 
keep  the  streets  in  repair.  Smith  v.  Bai- 
ley, 14  App.  Div.  283,  43  N.  Y.  Supp.  856; 
O'Connor  v.  Union  R.  Co.  67  App.  Div. 
99,  73  N.  Y.  Supp.  600.  While  these  cases 
hold  that  those  engaged  in  such  work  are 
not  bound  to  exercise  the  same  degree  of 
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care  that  would  be  required  of  an  ordinary 
pedestrian,  still  they  also  hold  that  such 
persons  must  use  reasonable  care  to  avoid 
being  run  over.  Reasonable  care  depends 
on  the  surrounding  circumstances,  and  what 
would  be  reasonable  in  one  situation  would 
not  be  reasonable  in  another.  A  laborer 
working  in  the  street  for  the  public  must 
at  times  have  his  back  toward  approaching 
vehicles,  or  he  cannot  work  at  all;  but  he 
cannot  go  on  blindly  without  taking  any 
precaution  or  making  any  effort  to  avoid 
the  known  danger  to  which  he  is  exposed. 
If  he  uses  some  care,  the  case  is  for  the 
jury;  but,  if  he  uses  no  care,  it  is  for  the 
court,  except  under  peculiar  circumstances, 
which  do  not  exist  in  this  case.  Assuming, 
without  deciding,  that  the  plaintiff  had  the 
same  rights  as  a  street  sweeper,  for  in- 
stance, still  he  could  not  keep  his  eyes  upon 
his  work  all  the  time,  and  not  look,  listen, 
or  observe  any  caution  of  any  kind  for  his 
own  safety,  without  so  contributing  to  the 
injury  he  sustained  as  to  defeat  a  recovery. 
As  no  other  question  requires  discussion, 
the  order  of  the  Appellate  Division  should 
be  reversed,  and  the  judgment  entered  upon 
the  nonsuit  affirmed,  with  costs  in  both 
courts. 

Onllen,  Ch.  J.,  and  Gray,  O'Brien, 
Werner,  and  Wlllard  Bartlett,  JJ.,  con- 
cur. 

Chase,  J.,  dissenta. 


MASSACHUSETTS    SVPREMX!    JTTDI- 
CIAIi  COURT. 

DANA  MALONE,  Atty.  Gen.,  EX  REL. 
BOARD  OF  HARBOR  AND  LAND  COM- 
MISSIONERS 

V. 

GEORGE  H.  ELLIS. 
(—  Mass.  — ,  84  N.  E.  430.) 

Adverse  possession  —  void  lease. 

1.  That  the  public  authorities  have  no 
statutory  right  to  lease  ponds  which  are  in 
private  ownership  will  not  prevent  a  lease 
by  them  from  forming  the  basis  of  a  pre- 
scriptive title  in  the  public. 

Same  —  by  state. 

2.  The  commonwealth  may  obtain  title  to 
a  pond  by  the  assertion  and  maintenance  of 
adverse  possession  for  the  statutory  period. 
Same  —  possession  by  lessees. 

3.  Twenty  years'  possession  by  lessees  of 
the  commonwealth  of  a  pond  which  was  in 
private  ownership  is  prima  facie  evidence 
of  an  acquisition  of  the  title  by  the  public 
by  prescription. 

Same  —  absence  of  record. 

4.  Failure  to  record  a  lease,  by  the  com 
15  L.R.A.(N.S.) 


monwealth,  of  a  pond  the  title  to  which  is 
in  private  ownership,  under  which  the  les- 
sees take  and  maintain  possession,  will  not 
prevent  the  acquisition  of  an  adverse  title 
by  the  public. 
Same  —absence  of  notice. 

6.  Want  of  notice  by  the  true  owner  of  a 
pond  of  possession  by  lessees  of  the  com- 
monwealth will  not  prevent  the  acquisition 
of  an  adverse  title  thereto. 
Same  ^  evidence. 

6.  Although  evidence  of  acts  on  the  part 
of  the  public  running  through  a  long  pe- 
riod of  time  is  not  of  itself  sufficient 
to  establish  a  public  right  as  against  a 
private  record  title,  it  may  be  considered  in 
connection  with  the  fact  that  the  common- 
wealth maintained  an  adverse  possession 
through  its  lessees  for  twenty  years,  as 
tending  to  establish  title  in  the  common- 
wealth. 

(February  29,  1008.) 

Case  Note.  —  Power  of  state  to  aecur9 
title  to  private  property  by  oidverme 
poaaeaaion. 

The  few  cases  in  which  this  question  has 
been  before  the  courts  are  not  in  complete 
harmony.  The  rule  adopted  by  most  of  the 
courts,  however,  is  in  accord  with  the  de- 
cision in  MAI.ONE  EX  BEL.  HARBcm  &  Land 
Combs,  v.  Eixib,  allowing  the  state  to  es- 
tablish title  by  adverse  possession. 

Cases  involving  the  state's  right  to  ac- 
quire a  highway  by  prescription  are  not 
within  the  scope  of  this  note,  nor  is  the 
right  of  the  United  States  or  the  unorgan- 
ized public  to  acquire  property  by  adverse 
possession  intended  to  be  covered,  although 
several  cases  of  the  former  class  have  been 
included  as  being  of  value  upon  the  ques- 
tion annotated. 

In  Eldridge  v.  Binghamton,  120  N.  T. 
309,  24  N.  E.  462,  where  the  sUte  took 
land  under  the  statute  for  canal  purposes 
and  was  in  actual  possession  for  over  forty 
years,  it  was  held  that,  even  if  the  statute 
under  which  it  assumed  to  enter  was  un- 
constitutional, still,  as  the  state  entered 
under  color  of  title  and  claimed  to  own 
the  fee  under  the  statute  which  declared 
that  the  fee  simple  of  all  the  premises  ap- 
propriated should  be  vested  in  the  people, 
the  absolute  title  was  acquired  by  the  state 
by  adverse  possession. 

And  in  Birdsall  v.  Cary,  66  How.  Pr. 
358,  where  the  state  appropriated  land  un- 
der a  statute  for  a  canal,  which  was  com- 
pleted and  used  for  over  forty  years,  it 
was  held  that,  aside  from  the  title  acquired 
by  appropriation  and  the  failure  of  the 
owner  to  present  his  claim  for  damages 
within  the  time  limited  by  the  statute,  the 
-itate  had  acquired  title  by  adverse  posses- 
sion. 

In  Rhode  Island  v.  Massachusetts,  4  How. 
391,  11  L.  ed.  1116,  where  Massachusetts 
'■laimed  ajid  had  had  possession  of  prop- 
■rty  for  over  a  century,  which  had  been 
>et  off  by  commissioners  appointed  to  settle 
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RESERVATION  by  the  Supreme  Judicial 
Court  for  Middlesex  County  for  the 
opinion  of  the  full  bench  of  an  information 
filed  to  restrain  encroachment  upon  a  great 
pond.    Decree  for  plaintiff. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Dana  Malone,  Attorney  Gen- 
eral, and  James  F.  Curtis,  for  plaintiff: 

The  public  may  acquire  rights  by  pre- 
scription. 

Coolidge  V.  Learned,  8  Pick.  504. 

The  possession  and  occupation  of  the  les- 
sees were  in  themselves  sufficient  to  create 
a  good  title  in  the  commonwealth. 

Stat.  1869,  chap.  384,  §  9;  Rowell  y. 
Doyle,  131  Mass.  474;  Com.  v.  Vincent,  108 
Mass.  441;  Holt  v.  Sargent,  15  Gray,  97; 
Atty.  Gen.  ex  rel.  Adams  v.  Tarr,  148  Mass. 
309,  2  L.R.A.  87,  19  N.  E.  358. 

The  other  uses  made  of  the  pond  were  also 
sufficient  to  give  the  public  a  title  by  pre- 
scription. 

West  Roxbury  v.  Stoddard,  7  Allen,  158. 

Notice  of  the  adverse  use  need  not  be 
given  to  the  owner  of  the  pond. 

Deerfield  v.  Connecticut  River  R.  Co.  144 
Mass.  325,  11  N.  E.  105. 


Messrs.  Robert  W.  Nason  and  Thomaa 
W.  Proctor,  for  defendant: 

Seisin  once  proved  carries  with  it  ti>e 
legal  presumption  of  continuance. 

Brown  v.  King,  6  Met.  173. 

It  is  necessary  to  prove  an  actual,  open, 
visible,  and  exclusive  possession,  uninter- 
rupted and  continuous,  to  establish  title  by 
prescription. 

Kennebeck  Purchase  v.  Call,  1  Mass.  483; 
Hawk  V.  Senseman,  6  Serg.  &  R.  21;  Pol- 
lard V.  Barnes,  2  Cush.  191. 

Sheldon,  J.,  delivered  the  opinion  of  the 
court: 

This  information  was  filed  by  the  attor- 
ney general  at  the  rehition  of  the  Board  of 
Harbor  and  Land  Commissioners,  to  re- 
strain the  defendant  from  making  encroach- 
ments into  a  pond  in  Newton  Center,  called 
"VViswell's  pond,"  "Crystal  lake,"  and  by 
other  names,  claimed  by  the  plaintiff  to  be 
a  great  pond  and  subject  to  the  provisions 
of  Stat.  1888,  chap.  318,  p.  259,  now  em- 
bodied in  Rev.  Laws,  chap.  96.  The  de- 
fendant contended  that  the  pond  was  not 
subject  to  the  provisions   of  this  statute, 


a  disputed  boundary,  it  was  held  that  it 
would  be  difficult  to  disturb  a  claim  thus 
sanctioned,  however  unfounded  it  might 
have  been  in  its  origin. 

The  courts  of  Texas,  however,  have  held 
that  neither  the  United  States,  nor  the 
state,  is  entitled  to  the  benefit  of  the  stat- 
ute of  limitations. 

Thus,  in  Stanley  v.  Schwalby,  86  Tex, 
848,  19  S.  W.  264,  where  land  was  donated 
to  the  United  States  and  occupied  by  its 
officers,  it  was  held  that  the  statute  of  lim- 
itations would  not  run  in  favor  of  the  gov- 
ernment, since  no  action  could  be  main- 
tained against  it  to  recover  possession. 

This  judgment  was  reversed  in  147  U.  S. 
608,  37  L.  ed.  259,  13  Sup.  Ct.  Rep.  418, 
where  the  court  said :  "It  by  no  means  fol- 
lows that,  because  an  action  could  not  be 
brought  in  a  court  of  justice,  therefore  pos- 
session might  not  be  regarded  as  adverse 
so  as  to  ripen  into  title.  In  the  case  of  a 
government,  protest  against  the  occupancy 
and  application  for  redress  in  the  proper 
quarter  would  seem  to  be  quite  as  potential 
m  destroying  the  presumption  of  the  right 
to  possession,  or  of  the  abandonment  of  his 
claim  by  another,  when  an  action  cannot  be 
brought,  as  the  action  itself  when  it  can. 
.  .  .  Although  not  bound  by  statutes  of 
limitations,  the  United  States,  as  we  have 
seen,  were  entitled  to  take  the  benefit  of 
them;  and,  inasmuch  as  an  action  could 
have  been  brought  at  any  time  after  ad- 
verse possession  was  taken,  against  the 
agents  of  the  government  through  whom 
that  was  done  and  by  whom  it  was  re- 
tained, the  objection  cannot  be  raised 
16  L.R.A.(N.S.)  71 


against  them  that  the  statute  could  not 
run  because  of  inability  to  sue.  The  al- 
leged trespass  was  committed  by  the  de- 
fendants, as  the  servants  of  the  United 
States  and  by  their  command;  yet,  if  they 
showed  the  requisite  possession  in  them- 
selves as  individuals,  though  in  fact  for  the 
United  States,  under  whose  authority  they 
were  acting,  the  defense  was  made  out. 
Agents,  when  treated  as  principals,  may  rely 
upon  the  protection  of  the  statute.  To 
the  same  effect  is  Stanley  v.  Schwalby,  162 
U.  S.  265,  40  L.  ed.  960,  16  Sup.  Ct.  Rep. 
764,  where  the  case  was  again  before  the 
court. 

And  this  holding  was  also  followed  by 
the  court  in  El  Paso  v.  Ft.  Dearborn  Nat. 
Bank,  96  Tex.  496,  74  S.  W.  21,  where  the 
United  States  received  title  through  the 
sale  of  an  administrator  which  proved  to  be 
void.  The  court  here  held  that  the  United 
States,  holding  possession  of  property 
through  its  officers  and  agents,  was  enti- 
tled to  the  benefit  of  the  statute,  and  that 
one  who  acquired  title  from  the  govern- 
ment was  as  much  entitled  to  this  right  as 
his  grantor. 

The  state  court,  however,  where  the  right 
of  the  state  to  the  benefit  of  the  statute 
subsequently  came  before  it,  held  consistent- 
ly with  its  former  decision  in  Stanley  v. 
Schwalby.  Thus,  in  Whatley  v.  Patten,  10 
Tex.  Civ.  App.  77,  31  S.  W.  60,  where  the 
adverse  holding  was  by  the  superintendent 
of  a  state  institution  for  the  benefit  of  the 
state,  it  was  held  that  the  state  was  not 
entitled  to  invoke  the  statute  of  limita- 
tions in  its  own  behalf. 
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on  the  ground  that  the  pond  had  been 
granted  in  1034  to  John  Haynes  by  the 
court  of  asaiatants,  and,  having  been  thus 
appropriated  to  a  private  person  before  the 
ordinance  of  1647,  was  private  property 
and  was  within  the  exception  stated  in  that 
ordinance  and  in  Stat.  1888,  chap.  318,  {  1, 
p.  259,  and  Rev.  Laws,  chap.  96,  S  27. 

The  master  to  whom  the  case  was  re- 
ferred has  found  that  Wiswell's  pond  is  a 
great  pond,  covering  in  its  mitural  state 
more  than  20  acres  of  land.  The  defendant 
owns  a  parcel  of  land  bounded  on  the  pond, 
upon  which  he  was  and  is  carrj'ing  on  an  ice 
business.  He  had  filled  tlie  land  and  made 
encroachments  upon  the  waters  of  the  pond 
below  its  high-water  mark,  such  as  to  in- 
terfere with  the  use  of  the  waters  and  the 
soil  of  the  pond  in  that  locality.  He  had 
received  no  authority  to  do  this  from  the 
general  court  or  from  the  Board  of  Harbor 
and  Land  Commissioners;  it  was  not  done 
in  a  manner  sanctioned  by,  or  under  any 
license  from,  that  board.  He  had  not  in 
himself,  either  under  the  Haynes  grant  or 
otherwise,  any  title  to  the  waters  of  the 
pond,  or  any  right  of  control  over  them. 
He  had  not  acquired  any  adverse  right  to 
cut  ice  in  the  pond,  or  any  other  adverse 
rights. 

As  to  the  title  to  the  pond,  the  master 
found  and  reported  that  at  a  court  of  as- 
sistants held  in  Boston  April  1,  1634,  a 
valid  grant  of  1,000  acres  of  land  and  of 
this  pond  was  made  to  John  Haynes,  and 
that  there  had  been  no  forfeiture  of  this 
grant.  There  was  evidence  that  the  pond 
had  been  used  for  at  least  sixty  years  for 
boating,  bathing,  and  fishing,  and  the  cut- 
ting of  ice  by  anyone  who  cared  to  do  so; 
and  that  no  claim  had  been  made  by  anyone, 
either  representing  the  Haynes  interest  or 
anyone  else,  to  control  the  same;  that  at 
different  times  some  bath  houses  had  been 
put  upon  the  shore;  and  that  at  one  time, 
when  there  was  a  drought,  some  attempt 
was  made  to  use  this  water,  and  that  the 
water  had  been  used  otherwise  for  baptismal 
purposes.  In  1883  the  city  of  Newton  ap- 
propriated the  sum  of  $500  to  improve  the 
shore  of  the  pond,  and  this  was  expended 
for  that  purpose.  But  the.  master  did  not 
find  that  there  had  been  any  dedication  of 
the  pond  to  the  public  by  its  owners;  and 
though  somewhat  doubtful  upon  this  ques- 
tion, he  has  not  found  that  the  general  use 
of  the  pond  made  by  the  public  for  many 
years  was  in  itself  suflicient  to  oust  anyone 
having  the  right  to  claim  under  the  Haynes 
grant  from  his  title  thereto. 

But,  on  September  12,  1870,  the  coumion- 
wealth,  by  its  Commissioners  on  Inland 
Fi.sherios,  executed  a  lease  of  the  pond  to 
certain  parties  for  a  term  of  twenty  years. 
16  L.R.A.(N.S.) 


This  lease  is  set  out  in  full  in  an  exhibit 
attached  to  the  master's  report,  and  ita 
contents  need  not  be  here  stated-  further 
than  to  say  that  it  contained  strict  provi- 
sions and  limitations  upon  the  acts  of  the 
lessees  in  and  upon  the  pond  and  in  the 
user  thereof,  which  the  lessees  covenanted 
to  observe;  and  provided  that  they  should 
thoroughly  stock  the  pond  with  black  bass- 
The  lessees  took  possession  under  this  lease, 
and  held  such  possession  during  its  term 
of  twenty  years.  The  master  found  that 
this  lease  was  given  by  the  Commissioners 
on  Inland  Fisheries  acting  in  good  faith 
upon  the  belief  that  the  pond  was  a  part 
of  the  public  domain;  that  it  was  a  decla- 
ration and  claim  of  title  on  the  part  of  the 
commonwealth;  and,  upon  the  occupancy 
thereunder  for  twenty  years  together  with 
the  other  use  of  it  made  by  the  public  dur- 
ing the  past  sixty  years,  that  the  plaintiff 
had  shown  that  the  title  to  the  pond  and 
its  waters  and  the  right  to  control  the 
same  had  become  vested  in  the  common- 
wealth by  prescription. 

If  we  assume,  for  the  purposes  of  this 
case,  that  the  master  was  right  in  ruling 
that  the  plaintiff,  in  order  to  maintain  this 
information,  must  show  a  title  in  the  com- 
monwealth, under  Rev.  Laws,  chap.  96,  S{ 
25,  27,  the  principal  question  to  be  consid- 
ered is  that  raised  by  the  defendant's  ex- 
ceptions to  the  master's  report.  The  de- 
fendant's contention  is  that,  upon  the  facts 
found  by  the  master  as  to  the  lease  given 
by  the  Commissioners  on  Inland  Fisheries 
and  as  to  the  use  made  of  the  pond  by  the 
public  for  the  last  sixty  years,  he  had  no 
right  to  find  that  the  commonwealth  had  ac- 
quired a  title  by  prescription.  In  spite  of 
the  ingenious  argument  of  counsel  for  the 
defendant,  we  do  not  understand  that  the 
master  rested  his  conclusion  solely  upon  the 
lease  and  the  acts  done  under  it.  He  found, 
indeed,  that  the  general  use  made  by  the 
public  and  by  individual  members  of  the 
public  was  not  by  itself  sufficient  to  show  a 
dedication,  or  to  oust  from  his  title  anyone 
claiming  under  the  Haynes  grant,  and  that 
without  the  lease  and  the  possession  had 
thereunder  a  title  by  prescription  would  not 
have  been  shown;  but  this  would  not  pre- 
vent him  from  considering  all  the  evidence 
together,  and  giving  to  the  whole  of  it  an 
effect  which  perhaps  no  single  part  of  it 
would  have  produced  upon  his  mind;  and 
it  seems  clear  to  us  that  this  is  what  he 
intended  to  state  in  his  report  that  he  did. 

No  claim  is  made  that  this  lease  was  not 
properly  given  under  the  authority  con- 
ferred upon  the  commissioners  by  Stat. 
1809.  chap.  384,  |  9,  p.  678,  then  in  force, 
except  that  the  lease  was  forbidden  by  8  8 
of  that  act,  because  this  pond  had  been  spa- 
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dally  granted  by  law.  But  the  language  of 
I  8  does  not  forbid  a  lease  under  {  9,  and 
the  very  act  of  giving  the  lease  was  an  as- 
sertion of  the  right  to  do  so,  as  in  Murphy 
▼.  Com.  187  Alass.  361,  73  N.  E.  524.  All 
disseisin  in  the  beginning  is  tortious  and  un- 
lawful; but  this  does  not  prevent  the  gain- 
ing of  a  right,  if  the  tortious  and  unlawful 
possession  is  allowed  to  continue  for  a  suf- 
ficient length  of  time.  There  is  nothing  in 
this  objection.  The  lessees  took  and  main- 
tained possession  under  the  lease  for  twen- 
ty years.  This  is  prima  facie  sufficient  to 
show  the  acquisition  of  a  title  by  prescrip- 
tion or  adverse  user.  Rev.  Laws,  chap.  202, 
t  20;  Watuppa  Reservoir  Co.  ▼.  Fall  River, 
164  Mass.  305,  309,  13  L.R.A.  255,  28  N.  E. 
867.  Nor  is  there  any  doubt  in  this  com- 
monwealth that  the  public  may  acquire 
rights  by  prescription;  and  this  right  must 
belong  to  the  commonwealth  itself  as  well 
as  to  any  municipal  corporation  or  other 
public  body,  or  the  individual  members  of 
the  general  public.  Atty.  Qen.  t.  Vineyard 
Orove  Co.  181  Mass.  607,  64  N.  E.  75;  Atty. 
Gen.  y.  Abbott,  154  Mass.  323, 328,  13  li.B.J^. 
261,  28  N.  E.  346;  Deerfleld  v.  Connecticut 
River  R.  Co.  144  Mass.  326,  11  N.  E.  106; 
Coolidge  y.  Learned,  8  Pick.  504.  No  doubt 
the  possession  which  operates  such  a  result 
must  be  not  only  actual,  but  open,  adverse, 
exclusive,  and  uninterrupted,  as  stated  in 
the  cases  cited  by  the  defendant.  Pollard  v. 
Barnes,  2  Cush.  191;  Kennebeck  Purchase 
V.  Call,  1  Mass.  483;  Hawk  y.  Senseman,  6 
Serg.  tt,  R.  21.  But  the  evidence  as  to  this  is 
not  reported;  and  it  must  be  presumed  that 
the  master  found  the  possession  to  be  of 
the  character  which  has  been  stated. 

Nor  is  it  material  that  this  lease  was 
not  recorded.  No  rights  of  third  persons 
claiming  under  any  subsequent  grant  are  in 
question.  The  acts  of  the  commonwealth 
and  of  the  lessees  whom  it  put  into  posses* 
sion  are  alone  of  importance.  It  is  also 
immaterial  that  notice  of  the  lease  and  of 
the  acts  of  the  lessees  under  it  was  not  given 
to  anyone  claiming  under  the  Haynes  grant. 
If  there  was  any  person  in  existence  mak- 
ing such  a  claim,  which  appears  to  be  at 
least  doubtful,  yet  actual  knowledge  by  him 
of  the  adverse  user  was  not  necessary.  Deer- 
fleld v.  Connecticut  River  R.  Co.  144  Mass. 
325,  338,  11  N.  E.  105;  Gray  y.  Cambridge, 
189  Mass.  406,  418,  2  L.R.A.(N.S.)  976,  76 
N.  E.  196. 

The  other  uses  found  to  have  been  made 
of  the  pond  by  the  general  public  were  of 
such  a  character  as  to  be  entitled  to  consid- 
eration. West  Roxbury  v.  Stoddard,  7  Al- 
len, 158,  166,  167.  That  the  master  did  not 
regard  the  evidence  of  these  uses,  though 
running  through  more  than  sixty  years,  as 
sufficient  to  sustain  the  burden  of  proof 
15  L.R.A.(N.S.) 


which  he  ruled  was  upon  the  plaintiff,  did 
not,  as  we  have  already  said,  preclude  him 
from  adding  its  effect  to  that  of  the  other 
evidence. 

Accordingly,  the  defendant's  exceptions 
must  be  overruled;  and  it  is  not  necessary 
to  consider  any  of  the  many  exceptions 
taken  by  the  attorney  general;  for,  if  they 
were  all  overruled,  yet,  upon  the  terms  of 
this  report,  he  would  be  entitled  to  a  de- 
cree. 

Decree  for  the  plaintiff. 
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Standlng     timber  —  conveyance 
moval. 

Where  standing  timber  is  real  estate,  no 
implied  contract  of  removal  within  a  reason- 
able time  arises  from  an  absolute  convey- 
ance of  it,  noncompliance  with  which  will 
result  in  a  forfeiture. 

(April  13,  1908.) 

APPEAL  by  defendant  from  a  decree  of 
the  Chancery  Court  for  Lincoln  County 
in  complainant's  favor  in  a  suit  to  terminate 
a  right  to  remove  standing  timber.  Re- 
versed. 

The  deed  upon  which  the  claim  was  based 
was  as  follows: 

In  consideration  of  the  sum  of  $200  cash 
in  hand  paid,  the  receipt  of  which  is  hereby 
acknowledged,  we  convey  and  warrant  to 
the  Norwood  &  Butterfleld  Company  all  the 
green  pine  timber  on  the  following  described 
land,  to  wit:  The  N.  E.  %  of  S.  W.  %, 
and  N.  y,  of  S.  W.  %  of  S.  W.  %,.  and 
N.  %  of  S.  E.  %  of  S.  W.  %.  section  36, 
township  5,  range  9  east,  containing  80  acres 
solid  timber,  situated  in  the  county  of  Lin- 
coln, state  of  Mississippi.  We  further  con- 
vey the  right  to  enter  upon  said  land  with 
log  carts  and  log  wagons  to  remove  said  tim- 
ber off  said  land.    We  further  convey  and 


Note.  —  On  the  effect  of  contract  with 
respect  to  standing  timber,  to  pass  title  to 
the  same,  see  case  note  to  Dennis  Simmons 
Lumber  Co.  v.  Corey,  6  L.R.A.  (N.S.)  469. 

On  the  question  whether  purchase  of 
standing  timber  to  be  removed  within  a 
specified  period  of  years  is  a  purchase  of 
realty,  or  of  personalty,  see  case  note  to 
Midyette  v.  Grubbs,  l.S  L.R.A.  (N.S.)  278. 

On  effect  of  reservation  of  right  to  remove 
timber  within  specified  time,  see  case  note 
to  Adkina  v.  Huff,  3  L.RA.(N.S.)  649. 
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warrant  to  said  company  a  right  of  way  onn 
hundred  (100)  feet  wide  on,  through,  and 
across  the  N.  E.  Vi  of  S.  W.  %,  section  36, 
township  5,  range  1  east,  to  be  laid  off  at 
will  and  pleasure  of  said  Norwood  &  But- 
teriield  Company.  Witness  my  signature 
this  15th  day  of  March,  a.  d.  1802. 
G.  W.  Guy, 
Victoria  Q\ij. 

Further  facts  appear  in  the  opinion. 

Messrs.  Mayes  &  Liongstreet  and  Green 
&  Green  for  appellant. 

Messrs.  Cassedy  &  Cassedy  for  respond- 
ent. 

Hayes,  J.,  delivered  the  opinion  of  the 
court : 

On  March  15,  1892,  G.  W.  and  Victoria 
Guy,  for  a  consideration  of  $200,  receipt  of 
which  is  acknowledged,  conveyed  to  the  Nor- 
wood &  Butterfield  Lumber  Company  by 
warranty  deed  all  the  green  pine  timber  on  a 
certain  tract  of  land,  which  is  described  in 
the  deed.  The  Norwood  &  Butterfield  Lum- 
ber Company  subsequently  conveyed  this 
timber  to  the  Butterfield  Lumber  Company ; 
Hence  this  suit  against  them.  In  1000, 
Mr.  Guy  brought  this  suit  in  the 
chancery  court  of  Lincoln  county,  pray- 
ing that  the  title  of  the  lumber  com- 
pany under  the  deed  be  canceled.  It  is  al- 
leged in  the  bill  that  the  lumber  company, 
under  the  deed,  only  obtained  title  to  the 
timber  on  condition  that  it  cut  and  remove 
same  from  the  land  in  a  reasonable  time. 
It  is  also  alleged  that  the  lumber  company 
had  long  since  been  notified  to  cut  and  re- 
move the  timber,  but  had  not  done  so,  and 
more  than  a  reasonable  time  had  elapsed 
within  which  they  bad  the  right  to  cut  the 
timber,  and,  having  failed  and  refused  to  do 
so,  their  right  is  forfeited.  It  is  also  al- 
leged that  Guy  is  the  owner  of  the  land  on 
which  the  timber  stands  and  is  nourished, 
that  the  land  is  useless  to  him  so  long  as 
the  timber  is  permitted  to  stand  there,  and 
the  right  asserted  by  the  lumber  company 
to  go  upon  the  land  and  cut  the  Mmber 
whenever  it  might  choose  to  do  so,  together 
with  the  deed  which  they  have  to  the  timber, 
casts  a  cloud  on  his  title,  and  he  claims  the 
right  to  have  the  deed  canceled.  In  the  deed 
no  such  rights  as  are  set  forth  in  the  bill 
of  complaint  are  to  be  found.  The  deed  is  a 
simple  conveyance  by  warranty  in  fee  simple 
of  the  timber,  without  time  limit  or  con- 
ditions. In  every  essential  necessary  to 
convey  a  fee  interest  in  the  trees,  the  deed 
conforms  to  the  requirements  of  the  statutes. 

The   relief   souplit   by   complainant's   bill 
is  without  authority;  hiit  we  think  it  un- 
tenable and  ajfainnt  right.     No  topic  in  the 
law  has  been  the  subject  of  a  greater  variety  I 
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of  decisions  than  the  one  {nvolved  in  this 
suit.  Each  case,  in  a  large  measure,  must 
rest  on  the  interpretation  of  the  particular 
contract  under  which  it  arises,  since  nearly 
every  contract  contains  different  terms.  We 
can  derive  little  benefit  by  a  resort  to  the 
authorities  of  other  states,  because  of  the 
conflict  of  decisions.  The  only  safe  rule  for 
this  court  to  follow  is  to  give  effect  to  the 
contracts  which  the  parties  themselves  have 
entered  into,  interpreted  according  to  the 
law  of  this  state  as  shown  by  former  de- 
cisions dealing  with  this  character  of  deed. 
The  precise  question  presented  has  never 
been  decided  in  this  state.  No  ground  for 
equitable  relief  is  shown  by  the  mere  fact 
that  the  party  invoking  the  aid  of  the  court 
has  made  an  improvident  contract.  There 
must  be  something  more  than  this  before 
there  is  any  ground  for  equitable  relief.  An 
examination  of  the  authorities  leads  us  to 
the  conclusion  that  the  confusion  which  has 
come  into  the  law  upon  this  subject  arises 
out  of  the  fact  that  these  contracts  have 
been  held  in  some  states  to  convey  chattel 
interests,  and  in  others  to  vest  an  interest 
in  the  realty.  Many  states  hold  that  a  val- 
id contract  for  the  sale  of  timber  can  be 
made  by  parol,  being  a  sale  of  personal  prop- 
erty. The  earlier  cases  seem  to  be  to  this 
effect,  and  hence  by  those  courts  which  fol- 
lowed this  line  of  authority  it  was  held 
that,  where  there  was  a  sale  of  timber,  with 
no  time  specified  for  the  removal,  it  being 
a  sale  of  personalty  merely,  and  not  an  in- 
terest in  the  realty,  there  was  an  implied 
condition  on  the  part  of  the  seller  and  pur- 
chaser that  the  timber  should  be  removed 
within  a  reasonable  time. 

Since  the  case  of  Harrell  ▼.  Miller,  35 
Miss.  702,  72  Am.  Dec.  164,  it  has  been  uni- 
formly held  in  this  state  that  the  sale  of 
timber  conveyed  an  interest  in  realty.  In 
the  case  of  Harrell  v.  Miller,  on  the  question 
of  whether  or  not  the  sale  of  growing  trees 
is  a  sale  of  an  interest  in  land  or  a  mere 
chattel,  it  is  said:  "Upon  this  question 
there  is  much  diversity  of  opinion,  iMth  in 
the  decisions  in  England  and  in  this  coun- 
try. Several  of  these  decisions  from  highly 
respectable  sources  hold  growing  trees  to  be 
mere  chattels,  and  that  contracts  for  the 
sale  of  them  are  not  within  the  statute.  But 
many  other  cases  hold  them  to  be  parcel  of 
the  land,  and  within  the  statute;  and  this 
opinion  appears  to  be  more  in  accordance 
with  principle  and  established  legal  distinc- 
tions." To  the  same  effect  is  the  case  of 
McKenzie  v.  Shows,  70  Miss.  388,  35  Am.  St. 
Rep.  C54,  12  So.  330.  In  the  case  of  Fox 
V.  Pearl  River  Lumber  Co.  80  Miss.  1,  31  So. 
583,  this  court  said:  "Trees  are  a  part  and 
parcel  of  the  land  upon  which  they  are  grow- 
ing or  standing;    for   the   term   'land'   wi- 
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braces,  not  onljr  the  soil,  but  its  natural  pro- 
ductions, and  trees  growing  or  standing  up- 
on land  are  not  distinguishable  in  their 
character  of  real  estate  from  the  soil  itself 
until  they  are  actually  severed  from  the  soil. 
...  By  the  common  law,  also,  several 
sorts  of  estates  or  interests,  joint  or  sever- 
al, may  exist  in  the  same  fee,  as  that  one 
person  may  own  the  ground  or  soil,  another 
the  structures  thereon,  another  the  min- 
erals beneath  the  surface,  and  still  another 
the  trees  and  wood  growing  thereon."  It  is 
thus  seen,  from  the  former  decisions  of  this 
court,  that,  while  it  is  recognized  that  there 
may  be  different  ownerships  in  real  estate, 
according  to  its  different  character,  trees, 
land,  etc.,  yet  the  fact  that  its  ownership 
may  be  diverse  does  not  change  its  character 
as  real  estate  until  actually  severed.  This  be- 
ing the  case,  a  fee-simple  title  can  be  made 
in  one  character  of  real  estate  as  well  as 
another.  It  was  as  lawful  and  binding  on 
Mr.  Guy  to  make  a  fee-simple  title  to  the 
trees  forming  a  part  of  this  land  as  it  would 
have  been  for  him  to  make  a  deed  to  the 
entire  real  estate,  including  the  land. 

No  question  of  public  policy  is  involved  in 
this  deed,  so  as  to  avoid  it.  The  owner  of 
the  land  was  the  owner  in  fee,  and  he  might 
carve  it  up  into  as  many  different  sorts  of 
estates  as  the  land  was  susceptible  of,  and 
make  a  good  and  valid  deed  in  fee  simple 
to  each.  If  he  has  done  so,  and  finds  it  in- 
convenient or  improvident,  the  courts  will 
not  destroy  the  property  rights  of  his  ven- 
dees in  order  to  relieve  him  from  bis  own  im- 
providence. In  the  case  of  Magnetic  Ore  Co. 
T.  Marbury  Lumber  Co.  104  Ala.  466,  27 
L.R.A.  434,  63  Am.  St.  Rep.  73,  16  So.  632, 
it  is  held  that  "a  conveyance  without  condi- 
tion or  reservation  of  the  'saw  timber'  stand- 
ing on  certain  land  vests  absolute  title  in 
the  trees,  independent  of  the  land  itself;  and 
such  title  is  not  lost  or  forfeited  in  favor 
of  a  subsequent  grantee  of  the  land,  whose 
deed  contained  an  express  reservation  of 
such  trees,  by  the  fact  that  they  were  not 
severed  within  a  reasonable  time."  And  the 
court  further  said  that,  before  it  should  be 
held  that  timber  should  be  removed  within 
a  reasonable  time,  where  a  purchaser  ob- 
tains a  deed  to  it  without  condition  or 
reservation  as  to  the  time  within  which  it 
shall  be  removed,  there  ought  to  be  some 
cogent  reason  compelling  such  a  conclusion 
or  decision,  so  strong  as  to  amount  to  an 
established  rule  of  property,  before  such 
contention  should  be  adopted  as  the  law. 
We  can  put  our  view  of  this  case  in  no  more 
succinct  form  or  in  stronger  language  than 
is  used  in  the  Alabama  case  above  cited.  In 
the  case  of  Hall  v.  Eastman,  G.  &  Co.  89 
Miss.  688,  119  Am.  St.  Rep.  909,  43  So. 
2,  a  consideration  of  the  question  presented 
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here  was  expressly  pretermitted.  The  court 
said:  "We  propose  to  decide,  in  this  case, 
nothing  except  what  this  instrument  pre- 
sents for  decision.  This  is  not  the  case  of 
a  grant  by  A,  owning  both  the  land  and  the 
timber  thereon,  of  the  timber  in  fee  sim- 
ple, without  qualification.  We  will  construe 
that  sort  of  instrument  when  the  case  arises. 
This  is  not  the  case  of  a  deed  giving  the 
grantee  'as  long  as  he  wishes'  in  which  to 
remove  the  timber,  nor  the  case  of  a  deed 
giving  the  grantee  the  right  to  commence 
cutting  when  he  pleases.  This  instrument  is 
peculiar  in  its  terms  and  express  in  its  pro- 
visions." The  case  of  Gex  v.  Dill,  86  Miss. 
10,  38  So.  103,  presented  a  question  distinct 
from  the  one  involved  here.  The  terms  of 
the  grant  in  the  Gex  Case  showed  that  the 
grantor  "granted,  bargained,  and  leased,  and 
conveyed  .  .  .  [certain  described  lands] 
for  the  purpose  of  boxing,  working,  and 
using  said  timber  for  turpentine  purposes," 
and  there  was  a  time  limit  feature  of  the 
contract  within  which  this  right  should  be 
exercised.  That  contract  did  not  convey  a 
fee  simple  to  the  trees,  as  is  the  case  of  the 
contract  we  are  now  considering.  In  the 
case  of  Patterson  v.  Graham,  164  Pa.  234, 
30  Atl.  247,  it  is  held  that  "a  purchaser 
may  buy  growing  timber  .  .  .  and  hold 
it,  just  as  he  might  buy  and  hold  the  land, 
if  he  so  frame  his  contract.  In  such  case 
he  could  remove  it  when  he  chose,  and  the 
vendor  would  have  no  right  to  quicken  him 
by  notice." 

The  practical  effect  of  the  bill  is  to  ask 
the  court  to  write  into  the  deed  what  it  is 
claimed  was  the  intention  of  the  parties  as 
the  legal  sequence  of  the  contract  made, 
though  the  instrument  itself  is  silent  as  to 
any  such  intention.  If  the  conditions  sought 
to  be  ingrafted  on  this  contract  by  the  com- 
plainant are  to  be  put  there,  it  must  be 
done  by  the  court  writing  into  the  deed  for 
the  benefit  of  one  of  the  parties  a  clause 
which  is  at  variance  with  his  own  contract 
and  destructive  of  the  property  right  of  the 
other  party,  which  property  right  was 
bought  from,  and  consideration  paid  to,  the 
party  asking  to  have  same  canceled.  The 
interest  of  the  purchaser  of  this  timber  un- 
der his  deed  has  no  less  claim  to  the  protec- 
tion of  the  law  than  the  interest  which  the 
seller  retains  in  the  soil.  The  seller  of  this 
timber  seeks  to  have  the  court  do  that  which 
is  in  plain  conflict  with  the  rights  which 
he  has  conveyed.  By  warranty  deed  he  has 
sold  this  timber,  received  money  for  it,  and 
now  seeks  to  breach  his  own  warranty  by  a 
proceeding  in  an  equity  court  to  cancel  his 
deed,  and  declares  that  his  vendee  did  not 
get  what  he  warranted  him  he  would  convey. 
There  is  no  justice  or  equity  in  the  conten- 
tion.   If  he  desired  to  limit  the  title  which 
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he  conveyed,  he  should  have  placed  it  in  the 
contract.  If  it  had  been  bis  purpose  to 
grant  him  a  license  merely  to  enter  the  land 
and  cut  the  trees,  his  contract  should  have 
been  drawn  so  as  to  express  this  intention. 
Kot  having  done  so,  it  is  not  for  us,  at  his 
instance,  to  give  to  this  contract  an  inten- 
tion which  deprives  the  vendee  of  his 
property  and  is  contradictory  of  the  terms 
of  the  deed  made  by  the  vendor. 

There  is  no  law  restricting  the  right  of 
all  persons  to  make  contracts  to  suit  them- 
selves, when  the  contract  violates  no  law. 
The  safety  of  commercial  transactions  de- 
pends upon  this.  Should  courts  undertake, 
because  of  improvidence,  to  set  aside  con- 
tracts which  are  lawful,  it  would  invade  per- 
sonal rights  and  disturb  and  destroy  the 
safety  of  business  transactions.  When  par- 
ties have  made  lawful  contracts  in  language 
leaving  no  doubt  as  to  the  intention,  there 
is  no  ground  for  any  interference  by  the 
courts,  but  the  contract  must  be  enforced 
as  written.  This  case  might  have  presented 
a  different  question,  had  the  complainant 
prayed  for  partition  of  the  property,  instead 
of  seeking  to  have  the  defendant's  deed  can- 
celed as  a  cloud  on  his  title  and  the  right 
to  the  trees  forfeited.  The  reporter  is  di- 
rected to  set  out  the  deed  in  full  in  the  re- 
port of  the  case. 

It  follows  that  the  decree  of  the  chancel- 
lor, overruling  the  demurrer,  is  reversed,  de- 
murrer sustained,  and  the  bill  dismissed. 


NEW  YORK  COURT  OP  APPEALS. 

FRANK  E.  WALLINGFOKD,  Respt., 

T. 

HARRY  KAISER,  Sheriff  of  Erie  County, 
Appt. 

(191  N.  Y.  392,  84  N.  E.  296.) 

Damages  —  conversion  ^  property     In 
possession  of  carrier. 

The  measure  of  damages  for  conversion 
en  route,  by  a  stranger,  of  property  in  pos- 
session of  a  carrier  for  transportation,  may 
he  measured  by  its  value  at  destination  less 
transportation  and  selling  expenses,  and  is 
not  limited  to  its  value  at  the  place  of  con- 


version or  nearest  market;  and  the  lack  of 
information  on  the  part  of  the  wrongdoer  aa 
to  the  particular  destination  of  the  properly 
is  immaterial. 

(Vann,  J.,  dissents.) 

(March  13,  1908.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Erie  County  in 
plaintiff's  favor  in  an  action  brought  to  re- 
cover damages  for  conversion  of  certain 
horses.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bolson  &  I>ol8on,  for  appel- 
lant: 

The  damages  are  to  be  determined  by  the 
value  of  the  property  at  tite  time  and  place 
of  conversion. 

Parmenter  v.  Fitzpatrick,  136  N.  Y.  190, 
31  N.  E.  1032;  Fleischmann  ▼.  Samuel,  18 
App.  Div.  97,  46  N.  Y.  Supp.  404;  Morgan 
V.  Oregg,  46  Barb.  183;  Wehle  v.  Haviland, 
69  N.  Y.  448;  Smith  t.  Condry,  1  How.  28, 
11  L.  ed.  36;  The  Amiable  Nancy,  3  Wheat 
546,  4  L.  ed.  456;  la,  Amistad  de  Rues,  6 
Wheat.  386,  6  L.  ed.  116. 

Mr.  Irving  W.  Cole,  for  respondent: 

The  measure  of  damages  for  the  conver- 
sion was  the  market  value  of  the  horses 
at  Liverpool,  less  all  expenses  of  transporta- 
tion and  marketing  them. 

Wallingford  v.  Kaiser,  110  App.  Div.  603, 
96  N.  Y.  Supp.  981;  Farwell  v.  Price,  30 
Mo.  587;  Suydam  v.  Jenkins,  3  Sandf.  614, 
Approved  in  Baker  v.  Drake,  63  N.  Y.  213, 
13  Am.  Rep.  607;  Marshall  v.  New  York 
C.  R.  Co.  46  Barb.  602;  Holden  v.  New  York 
C.  R.  Co.  64  N.  Y.  662;  The  Joshua  Barker, 
Abb.  Adm.  218,  Fed.  Cas.  No.  7,647;  Gil- 
lingham  v.  Dempsey,  12  Serg.  t  R.  183; 
Lathers  v.  Wyman,  76  Wis.  616,  45  N.  W. 
609;  Curry  v.  Catlin,  12  Wash.  322,  41  Pae. 
65. 

Willard  Bartlett,  J.,  delivered  the  opin- 
ion of  the  court: 

The  only  question  which  we  consider  it 
necessary  to  discuss  in  passing  upon  thia 
appeal  relates  to  the  measure  of  damages 


Note.  —  No  other  case  has  been  found  on 
the  question  presented  in  Wallisofobd  v. 
Kaiseb.  The  rule  there  laid  down  is  a  de- 
parture from  the  general  rule  of  damages 
in  cases  of  conversion,  the  court  following, 
instead,  the  principle  established  by  cases 
where  property  is  lost  en  route  or  convert- 
ed by  the  carrier,  and  the  measure  of  dam- 
ages is  held  to  be  the  value  of  the  property 
at  its  destination.  The  rule  in  Walliso- 
fobd V.  Kaibeb  as  to  the  measure  of  re- 
covery is  clearly  reasonable,  and  is  not  en- 
16  L.R.A.(N.S.) 


tirely  without  judicial  autliority,  as  the 
court  quotes  with  special  emphasis  a  dictum 
from  Suydam  v.  Jenkins,  3  Sandf.  614,  in 
which  Judge  Duer  suggests  such  a  rule  in 
cases  where  property  is  wrongfully  taken  in 
course  of  transportation  to  a  profitable  mar- 
ket. The  holding  in  Farwell  v.  Price,  30 
Mo.  587,  also  commented. on  at  conniderable 
length  in  the  opinion,  rests  upon  the  same 
principle,  although  distinguishable  in  fact, 
because  in  that  case  the  conversion  was  by 
a  consignee  at  an  intermediate  destination. 
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adopted  by  the  trial  court.  The  action  was 
for  the  coiiTersion  of  a  number  of  horses 
which  were  seized  by  the  defendant,  assum- 
ing to  act  under  a  warrant  of  attachment 
issued  to  him  as  sheriff  of  Erie  county;  the 
animals  having  been  talcen  from  a  railroad 
train  at  East  Buffalo  while  in  course  of 
transportation  from  Chicago,  Illinois,  to 
Liverpool,  England.  The  learned  trial  judge 
instructed  the  jury  that,  if  the  plaintiff  was 
entitled  to  recover  at  all,  he  was  entitled  to 
recover  the  value  of  the  horses  in  Liverpool, 
less  the  expense  of  transporting  them  and 
putting  them  on  the  market  in  Liverpool  for 
sale,  and  selling  them.  No  exception  was 
taken  to  this  instruction;  but  counsel  for 
the  appellant  had  previously  disputed  the 
correctness  of  the  rule  thus  laid  down  for 
ascertaining  plaintiff's  damages  by  object- 
ing to  a  question  as  to  the  value  of  one  of 
the  horses  in  Liverpool  at  the  time  that  it 
would  have  arrived  there  in  due  course  of 
transportation,  and  taking  exception  to  the 
decision  of  the  court  in  overruling  that  ob- 
jection, the  court  having  stated  at  the  time 
that  one  objection  to  like  questions  was  suf- 
ficient and  that  the  defendant  need  not  ob- 
ject to  each  like  question. 

In  actions  for  conversion,  and  actions  of 
a  similar  character,  the  general  rule  is  that 
the  value  of  the  property  at  the  place  of 
conversion  is  the  correct  measure  of  dam- 
ages. 2  Sedgw.  Damages,  8th  ed.  |  496 ;  Tif- 
fany T.  Lord,  65  N.  Y.  310;  Parmenter  v. 
Fitzpatriok,  136  N.  Y.  190,  196,  31  N.  E. 
1032;  Flelschmann  v.  Samuel,  18  App.  Civ. 
07,  45  N.  Y.  Supp.  404;  Hamer  v.  Hatha- 
way, 33  Cal.  117.  But  this  rule  is  subject 
to  important  qualifications  and  exceptions. 
Among  these  may  be  mentioned  ( 1 )  cases 
where  there  is  no  market  value  for  such  or 
like  property  at  the  place  of  conversion.  In 
that  event  resort  is  had  to  evidence  of  mar- 
ket value  at  the  nearest  place  where  there  is 
a  market  Keller  v.  Paine,  34  Hun,  167, 
176.  This  may  be  as  far  removed  as  San 
Francisco  is  from  the  Isthmus  of  Panama 
(Harris  v.  Panama  R.  Co.  58  N.  Y.  660), 
or  halfway  around  the  earth  (Bourne  v. 
Ashley,  1  Low.  Dec.  27,  Fed.  Cas.  No.  1,609). 
The  case  last  cited  was  a  libel  in  admiralty 
by  the  owners  of  one  whaling  ship  against 
tlie  owners  of  another,  both  vessels  hailing 
from  New  Bedford,  for  the  conversion  of  a 
whale  in  the  Okhotsk  sea.  There  being  no 
market  price  for  whales  at  the  place  of  con- 
version, the  court  held  that  the  libellants 
were  entitled  to  the  value  of  the  oil  and 
bone  at  New  Bedford,  which  was  the  con- 
trolling market  of  the  country  as  well  as  the 
home  port  of  both  the  whalers,  less  the  i>x 
pense  of  taking  the  oil  and  bone  out  of  the 
whale  and  getting  it  to  such  port.  (2)'  4 
serond  class  of  cases,  constituting  an  ex- 
16  L.R.A.(N.S.) 


ception  to  the  rule  that  the  value  of  the  con- 
verted article  at  the  place  of  conversion  is 
ordinarily  the  true  measure  of  damages,  are 
actions  against  common  carriers,  where  the 
goods  are  lost,  destroyed,  or  damaged  in 
transit,  in  which  the  damages  recoverable 
against  the  carrier  are  based  on  the  market 
value  at  the  point  of  destination.  2  Sedgw. 
Damages,  8th  ed.  {  844;  Mayne,  Damages, 
285;  Sturgess  v.  Bissell,  46  N.  Y.  462;  Hold- 
en  V.  New  York  Central  R.  Co.  54  N.  Y. 
662. 

So  far  as  I  have  been  able  to  ascertain, 
the  precise  question  presented  by  this  ap- 
peal does  not  appear  to  have  been  deter- 
mined in  this  state;  that  is,  whether,  where 
property  in  the  custody  of  a  common  car- 
rier in  the  course  of  transportation  is  con- 
verted by  a  stranger,  the  owner's  right  of 
recovery  is  limited  to  the  market  value  at 
the  place  of  conversion,  or  nearest  market, 
or  may  be  measured  by  the  market  value  at 
the  place  of  destination,  less  the  cost  of 
conveyance  thither  and  the  selling  expenses. 
That  the  latter  is  the  only  just  rule  was 
strongly  suggested  in  Suydam  v.  Jenkins, 
3  Sandf.  614,  622,  by  Duer,  J.,  in  the  course 
of  what  was  pronounced  an  "extremely  able 
opinion"  by  Rapallo,  J.,  in  Baker  v.  Drake, 
53  N.  Y.  211,  224,  13  Am.  Rep.  507.  Judge 
Duer  said :  "When  the  market  price  is  just- 
ly assumed  as  the  measure  of  value,  there 
are  numerous  cases  in  which  the  addition  of 
interest  would  fail  to  compensate  the  owner 
for  his  actual  loss.  It  may  be  shown  that, 
had  he  retained  the  possession,  he  would 
have  derived  a  lar<rcr  profit  from  the  use 
of  the  property  than  the  interest  upon  its 
value,  or  that  lie  had  contracted  to  sell  it  to 
a  solvent  purchaser  at  an  advance  upon  the 
market  price,  or  tliat,  when  wrongfully  tak- 
en or  converted,  it  was  in  the  course  of 
transportation  to  a  profitable  market  where 
it  would  certainly  have  arrived;  and  in  each 
of  these  cases  the  difference  between  the 
market  value  when  the  right  of  action  ac- 
crued, and  the  advance  which  the  owner,  had 
he  retained  the  possession,  would  have  real- 
ized, ought  plainly  to  be  allowed  as  com- 
pensatory damages,  and  as  such  be  included 
in  the  amount  for  which  judgment  is  ren- 
dered." The  view  of  Judge  Duer,  aa  ex- 
pressed in  the  passage  which  I  have  em- 
phasized by  italics,  was  adopted  by  the  su- 
preme court  of  Missouri  in  a  well-consid- 
ered case  decided  in  1800.  Farwell  v.  Price, 
30  Mo.  587.  Referring  to  the  rule,  as  to 
which  some  doubt  then  existed,  but  which 
is  now  well  established,  that  the  measure 
of  damages  in  the  case  of  a  conversion  by 
the  common  carrier  is  the  market  value  at 
the  point  of  delivery,  the  court  went  on  to 
say:  "And  where  the  wrongdoer  ia  a  mere 
stranger,  a  trespasser,  it  is  not  easy  to  le* 
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upon  Tchat  ground  he  can  insist  that  the 
value  of  the  property  at  the  place  where  the 
conversion  occurred  shall  be  the  measure  of 
damages  to  which  the  owner  is  entitled. 
Such  a  rule  would,  in  effect,  force  the  owner 
to  dispose  of  his  property  in  a  market  not 
of  his  own  selection,  and  one  where,  per- 
chance, the  property  might  be  valueless."  In 
that  case  the  property  consisted  of  flour  con- 
signed from  St.  Xiouis  to  Boston,  and  was 
converted  en  route  by  the  forwarding  agent 
at  New  Orleans.  "Going  no  further  for  il- 
lustration than  the  case  under  consideration, 
we  see,  as  a  matter  of  fact,  that  the  market 
value  of  the  flour  at  New  Orleans  is  not  at 
all  times  the  same  as  at  Boston,  minus  the 
cost  of  transporting  it  from  one  point  to 
the  other,  though  doubtless  any  consider- 
able disparity  could  not  long  continue. 
Scarcity  of  capital  or  other  circumstances 
may  depress  the  price  of  an  article  in  one 
market  below  its  value  in  another,  after  de- 
ducting the  expense  of  removing  the  article, 
though  in  the  present  condition  of  trade  this 
state  of  things  is  not  likely  to  continue 
long.  But  as  the  price  of  an  article  must 
mainly  be  regulated  by  its  value  for  home 
consumption,  and  must  be  so  altogether  if 
there  is  no  capital  engaged  in  its  removal 
to  other  places,  the  price  at  the  place  of 
conversion  would  in  most  instances  prove  an 
inadequate  compensation  for  the  loss  sus- 
tained by  the  owner." 

This  last  proposition  seems  strictly  cor- 
rect as  applied  to  the  proof  in  the  case  at 
bar,  which  showed  that  the  horses  taken 
from  the  railway  train  by  the  sheriff  had 
been  selected  at  great  pains  and  with  special 
care  in  reference  to  the  demand  in  the  Liver- 
pool market.  As  may  be  inferred  from  what 
has  already  been  said,  I  think  there  is  and 
ought  to  be  an  exception  to  the  general  rule 
in  trover  that  the  value  of  the  property  at 
the  place  of  conversion  is  the  owner's  meas- 
ure of  damages  in  the  case  of  goods  convert- 
ed by  a  stranger  at  an  intermediate  point 
while  in  the  course  of  transportation,  and 
that  where  the  property,  when  wrongfully 
taken,  is  on  the  way  to  a  profitable  market, 
where  it  would  certainly  have  arrived,  the 
owner  is  entitled  to  recover  the  value  of  the 
goods  at  the  place  of  destination,  less  the 
cost  of  carriage  and  the  cost  of  effecting  a 
sale  in  that  market.  The  purpose  of  the  law 
is  to  afford  just  and  reasonable  compensa- 
tion to  the  injured  party  for  the  natural 
and  proximate  consequences  of  the  wrongful 
act;  and  this  can  hardly  otherwise  be  accom- 
plished in  such  a  case  as  that  which  we 
have  presented  for  our  consideration  here. 
The  special  damage  which  the  plaintiff 
claimed  to  have  sustained  by  reason  of  his 
inability  to  sell  the  horses  in  Liverpool  was 
distinctly  allo<red  in  the  complaint;  and 
15  L.R.A.(N.S.) 


the  defendant's  lack  of  information  as  to 
the  particular  destination  of  the  animals 
is  not  available  to  him  in  mitigation.  See 
Lathers  v.  Wyman,  76  Wis.  616,  45  N.  W. 
669.  The  circumstances  under  which  the 
horses  were  taken  constituted  notice  that 
they  were  destined  for  some  point  beyond 
East  Buffalo. 

The  appellant  relies  upon  the  cases  of 
Brizsee  v.  Maybee,  21  Wend.  144,  and  Spicer 
V.  Waters,  65  Barb.  227;  but  in  neither  of 
those  cases  was  the  property  converted  while 
in  the  course  of  transportation.  The  Brizsee 
Case  was  an  action  of  replevin  for  a  quan- 
tity of  saw  logs  which  were  replevied  at 
the  mills  of  the  defendant  in  Niagara  coun- 
ty. The  defendant  was  allowed  to  prove 
what  would  have  been  the  value  of  the  stuff 
made  from  the  logs  in  the  Albany  and  Troy 
markets  at  the  time  when  it  would,  in  the 
ordinary  course  of  business,  have  reached 
those  cities.  The  old  supreme  court,  per 
Cowen,  J.,  held  that  the  ultimate  value  at 
Albany  or  Troy,  when  in  the  ordinary  course 
of  business  the  boards  would  reach  there, 
deducting  the  expense  of  manufacturing  and 
the  price  of  transportation,  was  a  proper 
topic  of  inquiry,  with  a  view  of  ascertaining 
the  value  of  the  saw  logs  at  the  place  where 
they  were  replevied,  but  not  for  any  other 
purpose.  In  the  Spicer  Case  there  was  a 
conversion  of  lumber  in  Lewis  county,  and 
the  trial  judge  charged  the  jury  that,  if 
the  lumber  was  to  be  taken  thence  to  the 
Troy  market,  and  there  to  be  held  in  the 
plaintifi's'  lumber  yard,  they  were  entitled 
to  recover  its  market  value  in  Troy,  less 
the  cost  and  risk  of  transportation.  The 
general  term  of  the  fifth  district  (Mullin 
and  Morgan,  JJ.;  Bacon,  J.,  dissenting) 
held  that  this  charge  was  erroneous  in  view 
of  the  general  rule  that  in  an  action  for  the 
the  conversion  of  personal  property  the 
measure  of  damages  was  the  market  value 
at  the  time  and  place  of  conversion,  with 
interest  up  to  the  time  of  trial.  The  pre- 
vailing opinion  snows  that  the  court  deemed 
the  decision  in  Brizsee  v.  Maybee,  supra, 
controlling  on  the  question,  although,  as  al- 
ready suggested,  that  was  not  a  case  of  the 
conversion  of  goods  in  transit. 

I  find  nothing  in  the  reasoning  or  decision 
of  these  cases  in  conflict  with  the  conclu- 
sion that  the  present  judgment  should  be 
affirmed,  with  costs. 

Cnllen,  Ch.  J.,  and  Gray,  Hatgtat,  Wer- 
ner, and  Htscock,  JJ.,  concur. 

Vann,  J.,  dissenting: 

When  a  sheriff  is  sued,  as  such,  for  an  ot- 
flcial  act  done  in  his  own  county,  and  dam- 
ages are  assessed  against  him  for  the  con- 
version of  a  common  kind  of  property,  th^ 
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should  not  be  measured  by  the  market  price 
at  a  place  3,000  miles  away,  but  by  the  mar- 
ket price  in  the  locality  where  the  act  of 
conversion  took  place.  That  is  the  general 
rule,  and  there  is  no  occasion  for  an  excep- 
tion; for  there  was  a  home  market,  and 
the  defendant  was  not  a  common  carrier.  A 
public  officer,  who  makes  a  mistake  in  an 
effort  to  discharge  an  official  duty  and  is 
required  to  pay  damages  in  consequence, 
should  not  be  compelled  to  visit  foreign 
countries  and  import  witnesses  therefrom  in 
order  to  keep  the  damages  within  reasonable 
limits.  No  authority  requires  us  to  sanc- 
tion proof  of  the  market  price  at  a  remote 
place  on  another  continent,  and  it  is  against 
public  policy  to  establish  a  rule  that  may 
call  a  sheriff  far  from  the  county,  and  even 
the  state,  where  his  official  duties  are  to  be 
performed.  Evidence  of  the  market  price  at 
no  place  outside  of  the  state  where  the  own- 
er was  deprived  of  his  property  should  be 
allowed,  and  I  regret  that  a  rule  is  about 
to  be  laid  down  which  will  not  only  be  incon- 
venient in  practice,  but  will  frequently  lead 
to  injustice.  As  the  question  is  open  in  this 
state,  why  should  we  go  abroad  for  a  mar- 
ket price  when  we  have  one  at  bomet  If 
we  can  go  to  England,  we  can  go  to  Russia, 
China,  or  Australia,  and  to  points  where 
local  conditions  may  temporarily  raise  the 
price,  and  where  tariff  regulations  may  ham- 
per investigation  and  complicate  the  ques- 
tion. In  laying  down  a  rule  to  govern  our 
own  citizens,  the  market  price  established 
by  themselves  should  be  sufficient  to  meas- 
ure the  value  of  property  converted  in  this 
state.  I  apprehend  that  no  other  rule  will 
be  welcome  to  them,  or  regarded  by  them  as 
just  or  right.  Simple  rules  are  the  best, 
and  no  exception  should  be  made  except  to 
prevent  injustice. 

Even  where  the  property  is  on  the  way  to 
a  better  market,  if  the  act  is  neither  vin- 
dictive nor  a  violation  of  contract,  future 
profits,  although  reasonably  certain,  should 
not  be  awarded,  when  the  owner  could  pur- 
chase similar  property  at  the  place  of  con- 
version, and  thus  save  prospective  profits 
for  himself  and  the  defendant  from  serious 
loss.  Under  such  circumstances,  the  home 
market  price  and  interest  is  enough,  with- 
out profits,  cases  against  common  carriers 
excepted,  because  the  law  is  loath  to  allow 
them  any  excuse  for  nondelivery.  Ameri- 
can horses,  raised,  purchased,  and  converted 
in  America,  should  be  valued  according  to 
the  American  markets,  rather  than  the  Eng- 
lish, even  if  they  are  on  their  way  to  Eng- 
land when  converted. 
16  L.R.A.(N.S.) 


MINNESOTA  StTPREMB!  OOTTRT. 

JOHN  SJOBLOM  et  al.,  Appts.. 

V. 

E.  MARK  et  al.,  Respts. 

(103  Minn.  193,  114  N.  W.  746.) 

Covenant  —  intoxicating   liquor  ^  run- 
ning with  land. 

1.  An  agreement  by  an  owner  of  land 
with  an  adjoining  owner  that  for  the  period 
of  ten  years  he  will  not  sell,  or  permit  to 
be  sold,  upon  the  premises,  any  intoxicat- 
ing liquor,  is  not  a  covenant  running  with 
the  land. 

Same  —  record  —  notice. 

2.  Although  executed  by  the  owner  on  be- 
half of  his  heirs,  executors,  and  assigns, 
such  contract  is  merely  the  personal  cove- 
nant of  the  owner,  and  is  not  a  conveyance, 
within  the  meaning  of  {  3334,  Rev.  Laws 
1905;  and  the  record  thereof  does  not  con- 
stitute constructive  notice  to  a  subsequent 
purchaser  who  takes  the  legal  title  by  a 
conveyance  which  is  silent  as  to  the  cove- 
nant. 

Same  ^  omission  from  deed. 

3.  Where  such  a  covenant  is  not  con- 
tained in  a  deed  or  indenture  in  the  chain 
of  title,  subsequent  purchasers  and  assigns 
are  not  bound  thereby,  unless  they  have 
such  knowledge  or  notice  thereof  as  to  im- 
ply that  the  burden  was  assumed  as  a  part 
of  the  consideration. 

(January  24,  1908.) 

Headnotes  by  Lewis,  J. 


Ccwe  Note.  —  Effect  of  recorded  agree- 
tnent,  not  incorporated  in  a  convey- 
ance, restricting  use  of  property, 
upon  mtccessor  in  title. 

The  court,  in  the  above  opinion,  bases  its 
conclusion  that  the  record  of  the  restrict- 
ive agreement  in  question  did  not  consti- 
tute constructive  notice  to  a  subsequent 
grantee  and  his  assigns,  upon  the  fact  that, 
under  the  laws  of  Minnesota,  such  agree- 
ment was  not  entitled  to  be  recorded.  But 
in  Boyden  v.  Roberts,  131  Wis.  659,  111 
N.  W.  701,  a  similar  restrictive  agreement 
as,  to  the  use  of  land,  not  incorporated  in 
the  deed,  but  made  at  the  same  time,  and 
duly  recorded,  was  held  to  be  entitled  to 
record  under  the  Wisconsin  statute,  which 
defined  a  "conveyance"  to  be,  among  other 
things,  an  instrument  "by  which  the  title 
to  any  real  estate  may  be  affected  in  law 
or  equity."  It  was  accordingly  held  that  the 
record  of  such  an  instrument  was  construct- 
ive notice  to  subsequent  grantees  of  the 
land. 

And  in  Bradley  v.  Walker,  138  N.  Y.  201, 
33  N.  E.  1079,  an  agreement  by  several  lot 
owners  that  they  would  leave  a  portion  of 
all  their  lots  free  and  unobstructed  forever 
was  held  to  be  entitled  to  be  recorded  as  a 
conveyance  of  real  estate,  within  the  mean- 
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APPEAL  by  plaintifTs  from  a  decree  of 
the  District  Court  for  Mille  Lacs  Coun- 
ty in  defendants'  favor  in  an  action  brought 
to  enjoin  the  maintenance  of  a  saloon  on 
certain  property.     AfSnned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Charles  Keith  and  Reynolds  & 
Roeser,  for  appellants : 

The  contract  in  question  is  a  conveyance, 
and,  having  been  recorded,  the  record  is  no- 
tice to  all  the  world  of  the  rights  of  the 
appellants. 

Jones,  Easements,  {  105;  Hogan  v.  Barry, 
143  Mass.  638,  10  N.  E.  263;  Shannon  v. 
Timm,  22  Colo.  167,  43  Pac.  1021;  Bradley 
V.  Walker,  138  N.  Y.  291,  33  N.  E>  1079. 

Provisions  in  deeds  and  contracts  restrict- 
ing the  use  of  the  property  conveyed  create 


an  easement  or  servitude,  the  interferenoe 
or  obstruction  of  which  may  be  enjoined  in 
a  court  of  equity. 

Jones,  Easements,  f{  107-111;  1  Jones, 
Real  Prop.  {{  742-745,  and  notes,  S|  77»- 
782;  Spencer's  Case,  1  Smith,  Lead.  Gas. 
214;  3  Pom.  Eq.  Jur.  |  1295;  1  Wood, 
Land.  &  T.  676;  Kettle  River  R.  Co.  v. 
Eastern  R.  Co.  41  Minn.  461,  6  L.R.A.  111, 
43  N.  W.  469;  Sioux  City  &.  St.  P.  R.  Co.  v 
Singer,  49  Minn.  301,  16  L.R.A.  751,  32 
Am.  St.  Rep.  554,  51  N.  W.  905;  Smith  v. 
Barrie,  56  Mich.  314,  56  Am.  Rep.  391,  22 
N.  W.  816;  Watrous  v.  Allen,  67  Mich.  3G2, 
58  Am.  Rep.  363,  24  N.  W.  104;  Reilly  v. 
Otto,  108  Mich.  330,  66  N.  W.  228;  Plumb 
V.  Tubbs,  41  N.  Y.  442;  Columbia  College 
V.  Lynch,  70  N.  Y.  440;   Hodge  v.  Sloan, 


ing  of  the  New  York  statute,  which  pro- 
vided that  the  term  "conveyance"  should 
"be  construed  to  embrace  every  instrument 
in  writing  by  which  any  estate  or  interest 
in  real  estate  is  created,  aliened,  mortgaged, 
or  assigned,  or  by  which  the  title  to  any 
real  estate  may  be  affected  in  law  or 
equity."  In  this  case,  however,  the  ques- 
tion whether  such  record  would  be  con- 
structive notice  was  not  specifically  passed 
upon,  as  the  owner  from  whom  the  defend- 
ant derived  title  was  a  married  woman, 
and  her  acknowledgment  to  the  agreement 
was  not  executed  in  the  manner  required 
by  statute,  and,  therefore,  she  was  not 
bound  by  such  agreement.  But  it  would 
seem  to  be  a  fair  inference  that,  had  the 
agreement  been  properly  acknowledged  by 
her,  its  record  would  have  been  held  to  be 
constructive  notice  to  her  subsequent  gran- 
tees. 

The  conclusion  reached  in  Sjoblou  v. 
Mask  would  seem  to  find  negative  support 
in  the  two  cases  following,  in  both  of  which 
a  covenant  contained  in  an  agreement  out- 
side the  chain  of  title  was  held  to  be  bind- 
ing upon  a  subsequent  grantee  who  had 
knowledge  of  such  agreement: 

In  Sullivan  v.  Kohlenberg,  31  Ind.  App. 
215,  67  N.  E.  541,  the  court  found  that  the 
covenantor  sold  the  land  in  question  to  the 
defendant,  "who  took  the  conveyance  with 
knowledge  of  the  agreement."  It  must  be 
said,  however,  that  it  is  not  altogether  cer- 
tain that  the  court,  by  this  language,  meant 
actual  knowledge,  though  such  would  seem 
to  be  its  fair  import.  The  court  held  that 
the  agreement,  which  was  not  to  sell  or 
permit  to  be  sold  intoxicating  liquors  upon 
the  premises,  was  not  strictly  a  covenant 
running  with  the  land,  and  then  went  on 
to  say:  "But  the  contract  in  question  is  a 
restrictive  agreement  as  to  the  use  of  prop- 
erty, which  may  be  enforced  upon  equitable 
grounds  in  favor  of  the  lot  designed  to  be 
benefltod  by  the  restriction.  And  it  may 
be  enforced  against  any  owner  of  the  lot, 
subject  to  the  burden  of  the  restriction,  who 
took  it  with  notice.  When  Weigel  [the  cov- 
nantor]  entered  into  the  agreement  he  at- 
tached to  that  part  of  the  lot  owned  by 
15  L.R.A.(N.S.) 


him  an  equity  in  favor  of  the  appellee  as 
soon  as  he  became  the  owner  of  the  other 
part  of  the  lot.  Appellee  purchased  the  lot, 
relying  upon  the  agreement  made  by  Weigel, 
which  was  a  valid  agreement  and  certainly 
binding  upon  Weigel.  Equity  would  have 
restrained  him  from  selling  liquor  upon  the 
lot,  and  appellant,  having  purchased  the 
lot  with  notice  of  the  equity,  does  not  stand 
in  any  different  situation  from  the  party 
from  whom  he  purchased.  As  the  agree- 
ment was  intended  to  affect  the  use  of  the 
property  in  the  hands  of  a  grantor  by  in- 
serting in  the  deed  a  restriction  upon  itj 
use,  it  cannot  be  said  to  he  a  purely  per- 
sonal contract,  but  goes  with  the  land  into 
the  hands  of  a  purchaser  with  notice  of 
the  agreement." 

And  in  Hills  v.  Miller,  3  Paige,  254,  24 
Am.  Dec.  218,  it  appeared  that  a  grantor  in 
a  deed,  at  the  time  the  same  was  executed, 
gave  a  bond  in  which  he  covenanted  that  a 
piece  of  land  belonging  to  him  on  the  op- 
posite side  of  the  street  and  in  front  of  the 
land  sold  should  never  be  built  upon,  and 
the  complainant  who  purchased  from  the 
obligee  in  the  bond  was  informed  by  him 
thereof,  as  an  inducement  to  his  purchase. 
It  also  appeared  that,  adjacent  to  the  land 
contemplated  by  the  bond,  was  a  church 
which,  designing  to  extend  its  building  over 
such  land,  secured  a  quitolaim  deed  there- 
for from  the  complainant's  grantor  and  the 
executors  of  the  original  covenantor,  though 
the  trustees  of  the  church  had  previously 
been  informed  by  the  complainant  of  his 
claim  under  the  bond.  The  court  held  that, 
as  the  church  had  taken  the  land  with  full 
knowledge  of  the  equitable  claim  of  the 
complainant,  it  could  not,  without  his  con- 
sent, be  permitted  to  erect  a  building  on 
any  part  thereof. 

Roberts  v.  Levy,  3  Abb.  Pr.  (N.  S.)  311, 
which  was  an  action  to  recover  damages  for 
the  breach  of  a  covenant  against  encum- 
brances, would  also  seems  to  be  authority 
for  the  conclusion  reached  in  Sjomixiif  v. 
Mark.  Such  breach  was  alleged  to  be  the 
existence  of  a  covenant  contained  in  an  in- 
deppndriit  agreement,  and  not  incorporated 
in  any  conveyance  of  the  property,  whieh 
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107  N.  Y.  244,  1  Am.  St.  Rep.  816,  17  N.  E. 
335;  Lewis  v.  Gollner,  129  N.  Y.  227,  26 
Am.  St.  Rep.  S16,  29  N.  £.  81;  Bronson  v. 
Coffin,  108  Mass.  175,  11  Am.  Rep.  335; 
Hogan  V.  Barry,  supra;  Ladd  v.  Boston, 
161  Mass.  586,  21  Am.  St.  Rep.  481,  24  N. 
E.  868;  Collins  Mfg.  Co.  v.  Marcy,  25  Conn. 
242;  St.  Andrew's  Lutheran  Church's  Ap- 
peal, 67  Pa.  612;  Kirkpatrick  t.  Peshine, 
24  N.  J.  Eq.  206;  O'Brien  v.  Wetherell,  14 
Kan.  610;  Cowell  t.  Colorado  Springs  Co. 
100  U.  S.  65,  25  L.  ed.  547;  Newbold  t. 
Peabody  Heights  Co.  70  Md.  493,  3  L.R.A. 
679,  17  Atl.  372;  Tulk  v.  Moxhay,  2  Phill. 
Ch.  774;  Sullivan  v.  Kohlenberg,  31  Ind. 
App.  215,  67  N.  E.  641 ;  Parker  v.  Nightin- 
gale, 6  Allen,  341,  83  Am.  Dec.  632;  Bar- 
row T.  Richard,  8  Paige,  351,  36  Am.  Dec. 


713;  Middletown  ▼.  Newport  Hospital,  16 
R.  I.  319,  1  L.R.A.  191,  15  Atl.  800;  Boyden 
V.  Roberts,  131  Wis.  659,  111  N.  W.  701. 

A  purchaser  of  land  subject  to  a  restric- 
tion or  servitude  which  appears  on  record 
in  the  line  of  title  takes  subject  to  it, 
though  he  has  no  actual  knowledge  of  its 
existence  and  the  deed  to  him  contains  no 
reference  to  the  servitude. 

Jones,  Easements,  {  118;  Whitney  v. 
Union  R.  Co.  11  Gray,  359,  71  Am.  Dec.  716; 
Peck  V.  Conway,  119  Mass.  546;  Kettle 
River  R.  Co.  v.  Eastern  R.  Co.  41  Minn. 
461,  6  L.R.A.  111,  43  N.  W.  469. 

Mr.  IE.  Tj.  McMillan,  for  respondents: 

The  effect 'of  the  contract  was  not  to  cre- 
ate a  charge  upon  land. 

Napa  Valley  Wine  Co.  v.  Boston  Block 


agreement  was  duly  recorded,  though  the 
deed  to  the  plaintiff  contained  no  reference 
thereto.  The  court,  in  dealing  with  the 
question  of  notice,  used  the  following  lan- 
guage: "The  fact  that  the  agreement  creat- 
ing the  restriction  and  easement  was  a  mat- 
ter of  record,  and  that  plaintiff  had  con- 
structive notice  thereof,-  is  not  enough  to 
affect  or  defeat  his  remedy.  I  am  of  the 
opinion  that  it  would  be  otherwise  if  actual 
notice  had  been  brought  to  him  or  his 
agent  at  the  time  he  took  the  deed.  .  .  . 
With  knowledge  of  the  restriction,  plaintiff 
would  not  be  allowed  to  divert  the  property 
from  such  use  as  was  deemed  to  be  bene- 
ficial at  the  time  he  took  his  deed,  and, 
when  defeated  in  such  design,  ...  by 
the  force  and  effect  of  this  agreement,  seek 
to  recover  under  the  covenants  in  defend- 
ant's deeds  against  encumbrances,  the  dam- 
ages sustain^  by  him  in  failing  to  carry 
out  such  attempt." 

It  would  seem  to  be  the  rule  that,  if  the 
covenant  agreement  is  not  recorded,  actual 
knowledge  thereof  will  bind  a  subsequent 
grantee  of  the  land  charged.  Thus,  in  New- 
bold  v.  Peabody  Heighto  Co.  70  Md.  493, 
3  L.R.A.  579,  17  Atl.  372,  the  rule  was  laid 
down  that  "whoever  purchases  land  upon 
which  a  former  vendor  or  lessor  has  im- 
posed an  easement,  charge,  or  restriction, 
in  the  manner  of  its  use,  such  as  would  be 
enforced  by  a  court  of  equity  as  against  his 
vendee  or  lessee,  the  party  purchasing  the 
land  with  notice  will  take  it  subject  to 
such  easement,  charge,  or  restriction,  how- 
ever created."  Accordingly,  it  was  held 
that  an  agreement  under  seal  between  a 
landowner  and  an  incorporated  company, 
his  lessee,  that  certain  restrictive  covenants 
contained  in  an  agreement  looking  to  the 
formation  of  a  company  and  the  execution 
of  a  lease  entered  into  between  such  land- 
owner and  the  projectors  of  the  company, 
should  be  binding  upon  the  lessee  and  its 
assigns,  would  render  such  covenants  bind- 
ing upon  such  assigns,  with  notice,  though 
the  covenants  were  not  actually  incorpo- 
rated in  the  lease  and  the  agreements  were 
not  recorded  as  a  part  thereof,  and  though 
the  covenants  were  not  of  a  character  to  run  I 
16  L.R.A.(N.S.) 


with  the  land.  The  covenants  here  were 
that  the  buildings  were  to  be  built  to  a 
certain  line,  and  their  fronts  to  be  orna- 
mented with  shrubbery  and  ilowers,  and  no 
nuisances,  factories,  or  saloons  to  be  per- 
mitted on  the  land. 

And  in  the  three  cases  immediately  fol 
lowing,  in  none  of  which  does  it  appear 
that  the  agreement  contained  in  the  cove- 
nant was  ever  recorded,  a  grantee  with 
knowledge  thereof  was  held  to  be  bound, 
though  his  deed  was  silent  on  the  subject: 

Thus,  in  Robbins  v.  Webb,  68  Ala.  393, 
and  Webb  v.  Robbins,  77  Ala.  176  (which 
was  the  same  case  on  a  subsequent  appeal), 
it  was  held  that  a  covenant  by  a  purchaser 
of  land  contained  in  a  penal  bond  executed 
contemporaneously  with  the  delivery  of  the 
deed  to  him  by  the  vendor,  by  which  he 
bound  himself  and  his  aissigna  not  to  per- 
mit a  warehouse  nor  a  place  for  shipping 
or  receiving  goods  to  be  placed  upon  the 
land  he  bought,  could  be  enforced  by  the 
covenantee,  his  heirs,  or  his  assigns,  against 
a  subsequent  purchaser  with  notice  of  the 
covenant,  though  the  latter's  deed  con- 
tained no  reference  to  such  bond  or  the 
agreement  therein. 

And  in  Hunt  v.  Jones,  149  Cal.  297,  86 
Pac.  686,  it  was  held  that  a  covenant  con- 
tained in  an  executory  contract  for  the  pur- 
chase of  land,  but  not  incorporated  in  the 
deed  afterwards  made,  to  furnish  water  at 
a  certain  price  to  the  lands  purchased,  was 
binding  upon  the  covenantor's  successor  in 
title,  who  had  full  knowledge  thereof,  re- 
gardless of  the  question  whether  the  cove- 
nant was  a  personal  one  or  one  running 
with  the  land. 

And  in  Carter  v.  Williams,  L.  R.  9  Eq. 
678,  a  restrictive  covenant  contained  in  an 
agreement  of  even  date  with  the  convey- 
ance of  the  land,  which  conveyance  was 
silent  as  to  that  matter,  was  held  to  be 
binding  upon  a  grantee  of  the  covenantor 
who  had  actual  knowledge  of  the  covenant, 
but  not  binding  upon  the  lessee  of  such 
grantee,  who  wsts  not  shown  to  have  any 
actual  knowledge  of  the  restrictive  agree- 
ment. 

Upon  the  same  principle,  an  oral  oove- 
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Co.  44  Minn.  130,  20  Am.  St.  Rep.  562,  46 
N.  W.  239;  2  Washb.  Real  Prop.  6th  ed. 
S§  1225-1229. 

Nor  are  the  provisions  of  the  contract 
covenants  running  with  land. 

2  Washb.  Real  Prop.  6th  ed.  S  1205; 
11  Cyc.  Law  &  Proc.  pp.  1081-1083;  Kettle 
River  R.  Co.  v.  Eastern  R.  Co.  41  Minn. 
461,  6  L.R.A.  HI,  43  N.  W.  469;  Wilmurt 
V.  McGrane,  16  App.  Div.  412,  45  N.  Y. 
Supp.  32;  Mygatt  v.  Coe,  147  N.  Y.  456, 
42  N.  E.  17. 

Restrictions  in  the  use  of  land  for  per- 
sonal, or  business,  or  even  public,  benefits, 
are  not  enforceable  as  amenities,  as  against 
subsequent  owners. 

Norcross  v.  James,  140  Mass.  188,  2  K. 
E.  946;  Brewer  ▼.  Marshall,  18  N.  J.  Eq. 
337,  Affirmed  in  19  N.  J.  Eq.  537,  97  Am. 
Dec.  679;  Kettle  River  R.  Co.  v.  Eastern 
R.  Co.;  Napa  Valley  Wine  Co.  v.  Boston 
Block  Co.;  and  Wilmurt  v.  McGrane, — ^su- 
pra. 

Iiewls,  J.,  delivered  the  opinion  of  the 

court : 

Action  to  enjoin  respondents  from  main- 
taining a  saloon  on  certain  premises.  The 
following  contract  was  executed:  "This 
agreement,  made  this  5th  day  of  April,  1905, 
by  and  between  E.  Mark  and  Celia  Mark, 
his  wife,  all  of  Princeton,  Minnesota,  par- 
ties of  the  first  part,  and  Theo.  Hamm 
Brewing  Company  and  John  Sjoblom  and 
Edward  Sjoblom,  parties  of  the  second  part, 


witnesseth :  Whereas,  the  parties  of  the  first 
part  are  the  owners  of  lots  one  and  two 
in  block  five  of  town  site  of  Princeton,  in 
Mille  Lacs  county,  Minnesota;  and  whereas, 
the  said  John  Sjoblom  and  Edward  Sjo- 
blom, two  of  the  parties  of  the  second  part, 
are  engaged  in  the  saloon  business  at  said 
Princeton,  Minnesota,  and  the  said  Theo. 
Hamm  Brewing  Company  ia  engaged  in  the 
brewing  business  at  St.  Paul,  Minnesota, 
and  sells,  beer  to  the  said  John  Sjoblom  and 
Edward  Sjoblom  at  their  place  of  business 
in  Princeton:  Now,  therefore,  in  consid- 
eration of  $500  this  day  paid  to  the  parties 
of  the  first  part  by  the  parties  of  the  sec- 
ond part,  the  said  parties  of  the  first  part, 
and  each  of  them,  do  hereby  covenant  and 
agree  to  and  with  the  said  parties  of  the 
second  part,  and  each  of  them,  that  they 
will  not,  for  the  term  of  ten  years  from 
and  after  this  date,  sell  or  dispose  of  upon 
said  premises  above  described,  and  will  not 
permit  to  be  sold  or  disposed  of  upon  said 
premises,  any  intoxicating  liquors  of  any 
character;  that  the  said  parties  of  the  first 
part  will  not  lease  said  premises,  or  any 
part  thereof,  to  any  person  or  persons  for 
the  purpose  of  operating  a  saloon  thereon 
during  said  term;  and  that  said  parties  of 
the  first  part  will  not  during  said  term  op- 
erate or  permit  to  be  operated  by  any  per- 
son or  persons  what  is  commonly  known  as 
a  saloon  or  place  for  the  sale  of  intoxicat- 
ing liquors  upon  said  premises.  This  agree- 
ment shall  extend  to  and  be  obligatory  upon 


nant  was  held  to  be  binding  upon  a  grantee 
with  notice  thereof,  in  Tallmadge  v.  East 
River  Bank,  26  N.  Y.  105.  Here  it  ap- 
peared that  the  owner  of  lots  on  both  sides 
of  a  city  street  made  a  plan  exhibiting  the 
street  as  widened  8  feet  on  each  side,  and 
represented  to  several  vendees  of  different 
lots  that  all  the  buildings  to  be  erected 
on  the  lots  he  had  sold  and  should  sell 
should  stand  back  8  feet  from  the  line  of 
the  street;  but  such  restrictions  were  em- 
braced in  none  of  the  deeds  executed  by 
such  owner,  though  his  vendees  erected 
buildings  in  conformity  with  his  plan.  It 
was  held  that  a  subsequent  purchaser  of 
one  of  the  lots,  who  took  with  notice,  "or 
under  circumstances  equivalent  to  notice," 
was  not  at  liberty  to  Duild  on  the  8  feet 
adjoining  the  street. 

In  Taylor  v.  Owen,  2  Blackf.  301,  20  Am. 
Dec.  116  (very  similar  in  its  facts  to  Tardy 
V.  Creasy,  81  Va.  553,  59  Am.  Rep.  670, 
sufficiently  set  forth  in  Sjobixjm  v.  Mark, 
and  one  of  the  authorities  relied  upon  by 
the  Virginia  court),  and  in  Taylor  v.  Mof- 
fatt,  2  Blackf.  304,  it  was  held  that  a  cove- 
nant by  the  lessor  of  land,  who  was  the 
owner  of  all  the  land  in  a  certain  town, 
that  his  lessee  should  have  the  exclusive 
right  of  keeping  a  store  in  the  town  for  a 
certain  period,  was  not  binding  upon  the 
16  L.R.A.(N.S.) 


lessee  of  another  house  and  lot  in  the 
town,  though  he  took  the  same  with  notice 
of  the  former  agreement.  The  court  placed 
its  decision  upon  the  ground  that  there  was 
no  privity  of  contract  between  the  two 
lessees. 

An  interesting  case  in  this  connection  is 
Wilmurt  v.  McGrane,  16  App.  Div.  412,  46 
N.  Y.  Supp.  32,  in  which  it  appeared  that 
a  landowner  entered  into  an  agreement  with 
the  board  of  health,  whereby  he  was  not  to 
build  upon  a  strip  2  feet  wide,  running 
across  the  rear  end  of  his  lots.  It  was  held 
that  there  was  no  restriction  created  which 
would  bind  a  subsequent  purchaser  of  one 
of  the  lots  whose  deed  contained  no  reserva- 
tion of  an  easement,  for  the  reason  that 
no  covenant  in  regard  to  real  estate  will 
run  with  land  unless  the  obligee  in  the 
covenant  has  some  interest  in  the  land  to 
which  the  covenant  may  be  attached,  and 
by  the  conveyance  of  which  it  will  pass. 
The  court  said  that,  failing  such  an  interest 
in  the  obligee,  the  mere  making  of  a  cove- 
nant which,  so  far  as  he  was  concerned 
was  entirely  collateral  to  the  ownership  of 
the  premises,  would  create  no  right  in  him 
as  against  a  grantee  of  the  premises  upon 
which  the  easement  was  created  by  tlie 
covenant. 
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the  parties  hereto,  and  their  respective 
heirs,  executors,  administrators,  and  as- 
signs." June  6,  1905,  the  contract  was  re- 
corded in  the  office  of  the  register  of  deeds 
of  Mille  Lacs  county,  in  book  B  of  Con- 
tracts and  Agreements.  January  26,  1006, 
John  F.  Petterson,  in  whose  name  the  title 
to  the  premises  stood,  executed  and  deliv- 
ered a  quitclaim  deed  of  the  premises  (his 
wife  joining)  to  respondent  Elvena  Smith, 
which  deed  was  duly  recorded.  Sullivan 
leased  the  premises  from  respondent  Frank 
Smith.  During  all  the  time  herein  men- 
tioned the  appellants  John  and  Andrew  Sjo- 
blom  were  tne  owners  of  and  occupied  a 
certain  brick  saloon  situated  on  lot  12  of 
the  same  block.  The  foregoing  facts  were 
set  out  in  the  complaint,  and  it  was  al- 
leged that  respondents  had  actual  and  con- 
structive notice  of  the  contract.  Respond- 
ents answered,  admitting  the  execution  of 
the  contract,  but  denied  any  notice  whatever 
of  the  same  at  the  time  of  the  execution 
of  the  deed  to  Mrs.  Smith,  and  alleged  that 
the  deed  made  no  mention  of  the  contract 
and  was  without  any  restriction  whatever 
in  regard  to  the  use  of  the  premises.  The 
cause  was  submitted  to  the  trial  court  upon 
the  pleadings,  and  the  court  found  that  the 
agreement  was  executed  and  recorded  as  al- 
leged in  the  complaint,  and  that  respondent 
Sullivan  was  operating  a  saloon  in  connec- 
tion with  a  hotel  on  the  premises,  but  did 
not  find  that  respondents  had  actual  or 
constructive  notice  of  the  contract. 

Appellants  submit  that  the  contract  em- 
braces a  covenant  which  runs  with  the  land, 
but,  if  not,  that  it  created  an  easement  or 
equity  in  the  land,  and,  the  grantee.  Smith, 
having  been  a  purchaser  with  constructive 
notice  of  the  contract,  that  its  provisions 
may  be  enforced  against  him  and  his  as- 
signs. Perhaps  the  proper  legal  principles 
may  be  best  ascertained  by  treating  the 
subject  somewhat  historically.  A  covenant 
is  said  to  run  with  the  land  when  either 
the  liability  to  perform  it  or  the  right  to 
take  advantage  of  it  passes  to  the  assignee 
of  the  land.  In  Spencer's  Case,  the  leading 
ease  on  the  subject,  the  rule  was  laid  down 
that,  when  the  covenant  extends  to  a  thing 
in  esse,  parcel  of  the  demise,  annexed  and 
appurtenant  to  the  thing  demised,  it  shall 
go  with  the  land  and  shall  bind  the  assignee, 
although  he  be  not  bound  by  express  words, 
but,  when  the  covenant  extends  to  a  thing 
which  is  not  in  being  at  the  time  of  the 
demise  made,  it  cannot  be  appurtenant  or 
annexed  to  the  thing  which  has  no  being. 
Through  a  long  line  of  decisions  in  both 
England  and  America  it  has  become  the 
settled  rule  that  a  covenant  or  contract 
which  deals  simply  with  the  use  of  land  is 
not  a  covenant  running  with  the  land,  be- 
16  l.JUA,(N.8.) 


cause  it  creates  no  interest  in  the  land  con- 
veyed. 1  Smith,  Lead.  Cas.  11th  ed.  p. 
61.  However,  in  Tulk  v.  Moxhay,  2  Phill. 
Ch.  774,  it  was  held  that  a  covenant  made 
by  the  purchaser  of  land  that  he  and  his 
assigns  would  use  or  abstain  from  using  the 
land  in  a  particular  way,  might  be  enforce- 
able in  equity  against  all  subsequent  pur- 
chasers with  notice  of  the  covenant,  with- 
out reference  to  the  question  whether  such 
covenant  runs  with  the  land  or  not.  In 
many  of  the  subsequent  English  cases  it 
was  held  that  covenants  which  may  thus  be 
enforced  in  equity  are  confined  to  what  are 
denominated  "restrictive  covenants;"  that 
is,  they  may  be  enforced  in  so  far  as  they 
prohibit  the  purchaser  from  doing  or  per- 
forming some  certain  thing  with  reference 
to  the  land  granted.  Considerable  confu- 
sion and  uncertainty  is  met  with  in  the 
books  when  one  attempts  to  determine  pre- 
cisely what  is  meant  by  this  equity  which 
may  be  enforced  against .  subsequent  pur- 
chasers with  notice.  In  Haywood  v.  Bruns- 
wick Permanent  Ben.  Bldg.  Soc.  L.  R.  8 
Q.  B.  Div.  403,  decided  in  1881,  it  was  held 
that  a  covenant  in  a  deed  to  build  and  re- 
pair buildings  could  not  be  enforced  against 
an  assignee,  although  it  appeared  that  the 
conveyance  was  taken  subject  to  the  cove- 
nant, and  that  the  assignee  also  had  actual 
notice  thereof.  The  covenant  was  held  not 
enforceable  against  the  assignee,  on  the 
ground  that  it  required  the  performance  of 
affirmative  acts.  But  in  Catt  v.  Tourle, 
L.  R.  4  Ch.  654,  decided  in  1869,  the  court 
held  that  a  covenant  in  a  deed  providing 
that  the  grantor  should  have  the  sole  right 
of  supplying  beer  to  any  public  house  erect- 
ed on  the  land  could  be  enforced  against 
a  subsequent  purchaser  acquiring  a  portion 
of  the  land  with  notice  of  the  covenant; 
the  court  using  the  following  language: 
"Reason  and  justice  seem  to  prescribe  that 
at  least,  as  a  general  rule,  where  a  man 
by  gift  or  purchase  acquires  property  from 
another  with  knowledge  of  a  previous  con- 
tract, lawfully  and  for  valuable  considera- 
tion made  by  him  with  a  third  person,  to 
use  and  employ  the  property  for  a  particu- 
lar purpose  in  a  specified  manner,  the  ac- 
quirer shall  not,  to  the  material  damage 
of  the  third  person,  in  opposition  to  the 
contract,  and  inconsistently  with  it,  use  and 
employ  the  property  in  a  manner  not  al- 
lowable to  the  giver  or  seller."  It  does  not 
appear  in  the  report  of  this  case  in  what 
manner  the  purchaser  acquired  notice  of 
the  covenant,  whether  from  the  deed  or 
from  some  other  source,  nor  what  the  char- 
acter of  the  notice  was.  In  London  k  S. 
W.  R.  Co.  v.  Gomm  (1882)  L.  R.  20  Ch. 
Div.  5G2,  it  was  held  that  the  doctrine  of 
Tulk  V.  Moxhay  applied  only  to  restrictive 
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covenants.  In  Carter  v.  Williams,  L.  R.  9 
Eq.  678,  a  grantee  in  fee  of  a  piece  of  land 
entered  into  a  separate  agreement  with  the 
grantor  that  during  twelve  and  one  half 
years  no  building  on  the  premises  should  be 
used  for  the  sale  of  ale,  beer,  etc.  Relief  by 
injunction  was  granted  against  the  grantee, 
but  was  refused  as  to  his  tenant,  who  had 
no  notice  of  the  covenant.  But  in  Wilson 
V.  Hart,  L.  R.  1  Ch.  463,  the  owner  of  the 
freehold  had  entered  into  a  covenant  with 
the  previous  owner  that  a  building  should 
not  be  used  as  a  beer  shop.  The  house  was 
afterwards  let  to  a  tenant  from  year  to 
year,  without  express  notice  of  the  cove- 
nant, and  it  was  held  that,  although  the 
covenant  did  not  run  with  the  land,  the 
defendant  was  bound  by  it  in  equity.  It 
will  be  noticed  that  this  case  differs  from 
the  preceding  one,  in  that  the  covenant  was 
contained  in  the  deed  by  which  the  lessor 
acquired  title,  whereas  in  the  preceding  case 
the  agreement  restricting  the  use  of  the 
premises  was  by  a  separate  writing  or  agree- 
ment of  which  the  tenant  had  no  notice. 
The  court  there  drew  the  distinction  be- 
tween a  covenant  running  with  the  land  and 
a  personal  covenant  as  follows:  "It  was,  as 
I  think,  a  covenant  applying  merely  to  the 
personal  use  and  enjoyment  of  the  land  by 
the  grantee,  and  not  to  the  permanent  user 
of  the  land  itself."  In  Re  Nesbit  &  Potts' 
Contract  [1906]  I  Ch.  386,  a  covenant  re- 
specting the  use  of  land  was  under  consider- 
ation, and  Lord  Justice  Romer  spoke  as 
follows:  "I  think  the  law  is  that  such  a 
covenant,  when  validly  created,  binds  the 
land  in  equity  and  can  be  enforced  as  against 
subsequent  owners  of  the  land,  subject  only 
to  the  limitation  that,  being  equitable,  it 
cannot  be  enforced  as  against  a  bona  flde 
purchaser  of  the  land — that  it  to  say,  of  the 
legal  estate — without  notice."  The  char- 
acter of  the  notice  was  not  discussed,  but 
the  covenant  as  to  restriction  of  the  land 
was  contained  in  the  deed,  and  the  decision 
proceeded  upon  the  theory  that  subsequent 
purchasers  were  constructively  charged  with 
notice  of  all  covenants  contained  in  the 
chain  of  title. 

Of  the  American  courts,  Massachusetts 
and  New  York  furnish  the  best  illustrations 
of  the  subject  under  consideration.  In  the 
case  of  Bronson  v.  Coffin,  108  Mass.  175,  11 
Am.  Rep.  335,  Judge  Gray  reviewed  and  dis- 
tinguished many  cases,  contended  there  was 
no  difference  between  restrictive  and  affirm- 
ative covenants,  and  announced  the  general 
rule  as  follows:  "In  order  to  make  a  cov- 
enant run  with  the  land  of  the  covenantor 
and  hind  his  heirs  and  asaigris,  the  cove- 
nantee must,  according  to  all  the  authorities, 
have  such  an  interest  in  that  land  as  to 
amount  to  a  privity  of  estate  between  the 
15  L.R.A.(N.S.) 


parties  to  the  covenant.  ...  An  obliga- 
tion, duly  expressed,  that  the  structures  up- 
on one  parcel  of  land  shall  forever  be  of  a 
certain  character,  for  the  benefit  of  an  ad- 
joining parcel,  is  equally  a  charge  up<ni  the 
first  parcel,  whether  the  obligation  is  af- 
firmative or  merely  restrictive,  and  whether 
the  affirmative  acts  neoessary  to  carry  ths 
obligation  into  effect  are  to  be  done  by  the 
owner  of  the  one  or  the  owner  of  the  other." 
In  that  case  the  owner  of  a  farm  conveyed  a 
strip  of  land  to  a  railroad  corporation  by  • 
deed  containing  a  clause  that  the  owner, 
his  heirs  and  assigns,  would  make  and  main- 
tain sufficient  fences  through  the  whole 
length  of  that  part  of  the  railroad  which 
should  run  through  the  farm;  the  covenant 
to  be  perpetual  and  to  bind  all  persons  who 
should  become  owners  of  the  land  on  either 
side  of  the  railroad.  It  was  held  that  the 
covenant  gave  the  grantee  an  interest  in  the 
nature  of  an  easement  in  the  adjoining  land 
of  the  grantor  which  ran  with  the  land.  It 
will  be  observed  that  the  terms  of  the  oove- 
nant  were  contained  in  the  deed  which  consti- 
tuted part  of  the  chain  of  title,  and  the  court 
held  that  the  deed  conveyed  to  the  grantees 
an  interest  in  the  nature  of  an  easement, 
thus  creating  a  sufficient  privity  of  estate  be- 
tween them  and  his  assigns  to  support  the 
covenant.  In  Parish  v.  Whitney,  3  Gray, 
516,  a  deed  of  conveyance  contained  a  pn^ 
vision  that  the  grantee,  his  heirs  and  as- 
signs, would  erect  and  maintain  a  fence  be- 
tween the  land  granted  and  other  lands  of 
the  grantor.  The  grantee  then  conveyed  the 
premises  to  a  third  party,  who  in  turn  con- 
veyed to  plaintiff.  The  last  deed  was  silent 
with  respect  to  the  covenant  to  erect  and 
maintain  a  fence.  Plaintiff  brought  an  ac- 
tion of  contract  on  the  covenant  against  his 
immediate  grantor,  and  the  court  held  that 
the  stipulation  as  to  the  erection  and  main- 
tenance of  a  fence  was  not  a  covenant  run- 
ning with  the  land;  that  it  was  a  personal 
agreement  of  the  grantee,  made  as  part  of 
the  consideration  of  the  grant  and  evidenced 
by  his  acceptance  of  the  deed,  binding  him 
and  his  legal  representatives,  but  which  did 
not  affect  the  estate.  In  Plymouth  v.  Car- 
ver, 16  Pick.  183,  the  town  of  Plymouth 
granted  certain  land  on  condition  that  the 
grantee  should  become  bound  by  a  bond  to 
maintain  a  portion  of  the  highway  passing 
by  the  land.  The  grantee  gave  a  bond  by 
which  he  bound  himself,  his  heirs,  executors, 
administrators,  and  assigns,  to  perform  the 
condition.  A  portion  of  the  land  was  subse- 
quently conveyed  by  several  conveyances 
which  made  no  mention  of  the  obligation 
resting  upon  the  original  grantee.  In  an  ac- 
tion by  the  original  grantor  against  a  sub- 
sequent grantee  it  was  held  that  the  cove- 
nant was  a  personal  obligation  of  the  obli- 
gors and  not  a  covenant  running  with  the 
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land.  Another  MassachuBetto  case  which 
may  be  mentioned  in  this  connection  is  Hurd 
T.  Curtis,  19  Pick.  459.  Several  owners  of 
mills  upon  a  certain  stream  entered  into  an 
indenture  in  which,  for  themselves,  adminis- 
trators, and  assigns,  respectively,  they  cove- 
nanted with  each  other  and  respective  heirs, 
administrators,  and  assigns  tliat  they  would 
erect  and  use  wheels  of  a  certain  construc- 
tion in  their  mills.  In  an  action  upon  the 
covenant,  brought  by  one  of  the  parties  to 
the  indenture  against  a  grantee  of  one  of  the 
other  parties  to  the  indenture,  who  took  con- 
veyance of  the  premises  with  full  notice  of 
the  agreement,  it  was  held  that  the  covenant 
was  purely  personal  between  the  parties  to 
the  contract,  and  did  not  run  with  the  land 
or  bind  the  grantee.  It  was  decided  in  Mar- 
tin V.  Drinan,  128  Mass.  516,  that  an  agree- 
ment by  the  grantee  in  a  deed  poll  to  keep 
and  repair  a  building  on  adjoining  land  of 
the  grantor  was  not  a  covenant  and  would 
not  sustain  an  action  by  a  subsequent 
grantee  of  adjoining  land.  See  also  Badger 
V.  Boardman,  16  Gray,  559,  and  Kennedy 
V.Owen,  136  Mass.  190. 

In  New  York  it  was  held  that  a  covenant 
by  the  owner  of  land  not  to  permit  a  grist- 
mill to  be  erected  thereon  was  a  personal 
contract,  binding  only  the  covenantors  and 
their  personal  representatives;  that  it 
granted  no  interest  in  the  premises  and  cre- 
ated no  charge  thereon.  Another  interesting 
case  is  that  of  Hodge  v.  Sloan,  107  N.  Y. 
244,  1  Am.  St.  Rep.  816,  17  N.  E.  335,  where 
certain  premises  were  granted  by  Hodge  to 
Sloan's  grantor,  subject  to  a  covenant  that 
no  sand  should  be  sold  from  the  premises. 
Sloan's  deed,  however,  was  silent  as  to  the 
condition;  but  he  had  full  knowledge  of  the 
covenants  contained  in  the  deed  of  his  grant- 
or. In  an  action  brought  by  the  original 
grantor  to  restrain  the  last  grantee  from  re- 
moving the  sand  from  the  premises,  it  was 
held  that  the  latter  was  bound  by  the  cove- 
nant because  he  took  the  title  with  knowl- 
edge of  the  restrictions  that  had  been  placed 
upon  it.  The  court  held  that  it  was  not 
necessary  that  the  covenant  should  be  one 
technically  running  with  the  land,  and  that 
it  was  sufficient  if  the  purchaser  had  notice 
of  it.  The  decision  is  founded  upon  the  doc- 
trine of  Tulk  V.  Moxhay.  The  case  was  de- 
cided by  a  divided  court.  In  Columbia  Col- 
lege V.  Lynch,  70  N.  Y.  440,  26  Am.  Rep. 
615,  it  was  held  that  adjoining  owners  of 
land  might,  by  grant,  impose  mutual  and 
corresponding  restrictions  upon  the  lands  be- 
longing to  each  to  secure  uniformity  in  the 
structure  and  position  of  buildings  upon  the 
entire  premises,  or  to  reserve  and  confine 
the  lands  for  certain  purposes.  In  Plumb  v. 
Tubbs,  41  N.  Y.  442,  a  deed  contained  a  con- 
dition that  the  grantee,  his  heirs  and  as- 
signs, should  not  at  any  time  manufacture 
15  L.R.A.(N.S.) 


or  sell,  to  be  used  as  a  beverage,  any  intox- 
icating liquors,  or  permit  the  same  to  be 
done,  on  the  premises  conveyed,  unless  the 
grantor,  his  heirs  and  assigns,  should  sell 
other  land  in  the  same  village  without  such 
restrictions,  or  should  themselves  manufac- 
ture or  sell,  or  permit  on  their  lands  to  be 
manufactured  or  sold,  such  liquor  to  be  used 
as  a  beverage.  It  was  held  that  the  condi- 
tion was  valid,  not  repugnant  to  the  grant, 
and  that  the  conveyance  imposing  a  forfei- 
ture, giving  a  right  of  re-entry  upon  breach 
of  the  condition,  might  be  enforced. 

In  Stines  v.  Dorman,  25  Ohio  St.  580,  it 
was  held  that  a  stipulation  in  a  deed  of 
conveyance  whereby  the  grantee,  in  part  con- 
sideration of  the  conveyance,  agreed  for  him- 
self, heirs,  and  assigns  that  the  premises 
conveyed  should  not  be  used  or  occupied  as 
a  hotel  so  long  as  certain  other  property 
owned  by  the  grantor  should  be  used  for 
that  purpose,  Iwund  both  the  grantee  and' 
all  claiming  under  him,  and  that  injunction 
would  lie  to  enforce  the  stipulation.  Tardy 
V.  Creasy,  81  Va.  553,  50  Am.  Rep.  676,  is  an 
interesting  case  and  was  decided  by  a  divided 
court.  Talbert  deeded  to  Tardy  5Vi  acres 
of  land,  granting  him  the  exclusive  privilege 
of  conducting  certain  lines  of  business  there- 
on in  connection  with  adjoining  lands  of  the 
grantor.  Talbert  then  deeded  an  acre  of  the 
adjoining  land  to  Roach,  subject  to  the  re- 
strictions already  granted  to  Tardy.  Roach 
then  deeded  to  Creasy,  without  any  restric- 
tions whatever.  Tardy  undertook  to  re- 
strain Creasy  from  carrying  on  the  business 
upon  the  acre  conveyed  to  him  upon  the 
ground  that  he  was  bound  by  the  covenant 
in  the  original  deed.  A  majority  of  the 
court  held  that  the  covenant  was  a  mere  per- 
sonal contract  between  Talbert  and  Tardy, 
and  did  not  run  with  the  land  so  as  to  bind 
the  assigns. 

In  our  own  court  the  distinction  between 
a  covenant  running  with  land  and  a  personal 
contract  is  illustrated  by  the  cases  of  Shaber 
V.  St.  Paul  Water  Co.  30  Minn.  179, 14  N.  W. 
874,  and  Kettle  River  R.  Co.  v.  Eastern  R. 
Co.  41  Minn.  461,  6  L.R.A.  Ill,  43  N.  W. 
469.  In  the  former  case  the  water  com- 
pany, although  not  an  owner  of  the  land, 
was  held  bound  by  its  covenant  not  to  di- 
vert water  from  a  certain  lake.  In  the  lat- 
ter case  an  agreement  for  the  exclusive 
transportation  of  the  products  of  the  land 
by  a  railroad  company  was  held  to  be  a 
personal  agreement  between  the  grantor  and 
the  company.  In  the  case  now  before  us  it 
must  be  admitted  at  once  that  the  contract 
between  appellants  and  Petterson  did  not 
create  an  estate  or  interest  in  the  land  which 
was  enforceable  against  the  subsequent  hold- 
er of  the  legal  title.  It  did  not  constitute  a 
covenant  running  with  the  land,  although 
such  covenants  may  be  created  by  indenture 
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other  than  a  conveyance  constituting  part 
of  the  chain  of  title. 

The  next  question  is  more  difficult,  viz.: 
Could  the  provisions  of  the  contract  be  en- 
forced by  appellants  against  respondents 
within  the  equitable  doctrine  announced  in 
Tulk  V.  MoxhayT  The  terms  "equity  in  the 
lands"  and  "equity  attached  to  the  land."  as 
employed  in  several  of  the  decisions,  lead  to 
some  confusion.  It  would  seem,  however, 
that  whatever  equity  may  be  said  to  attach 
to  the  land,  enforceable  against  subsequent 
grantees,  arises  only  in  cases  where  the  cove- 
nant is  contained  in  some  deed  in  the  chain 
of  title.  In  such  a  case  the  grantee  is 
charged  with  constructive  notice,  and  is 
presumed  to  have  taken  the  title  subject  to 
the  covenant.  If  the  covenant  is  in  the  na- 
ture of  an  encumbrance,  restrictive  or  affirm- 
ative, the  consideration  is  presumably  ad- 
justed to  the  condition.  Reference  to  a 
few  of  the  cases  will  serve  to  illustrate  this 
view  of  the  question.  In  Hodge  v.  Sloan, 
supra,  the  court  says:  "The  contract  was 
good  between  the  original  parties,  and  it 
should,  in  equity  at  least,  bind  whoever 
takes  title  with  notice  of  such  covenant. 
By  reason  of  it  the  vendor  received  less  for 
his  land,  and  the  plain  and  express  inten- 
tion of  the  parties  would  be  defeated  if  the 
covenant  could  not  be  enforced  as  well 
against  a  purchaser  with  notice  as  against 
the  original  covenantor."  In  Columbia  Col- 
lege V.  Lynch,  supra,  it  was  said:  "Here 
each  successive  grantee,  from  Beers,  the 
covenantor,  down  to  and  including  the  de- 
fendant Lynch,  the  present  owner,  not  only 
had  notice  of  the  covenant  and  all  equi- 
ties growing  out  of  the  same,  but  took  their 
title  in  terms  subject  to  it  and  impliedly 
agreed  to  observe  it."  In  Stines  v.  Dorman, 
supra :  "The  law  does  not  prohibit  a  grant- 
or from  imposing  limitations  or  restrictions 
on  the  estate,  nor  does  it  require  the  grantee 
to  take  a  greater  interest  than  he  purchases. 
If  the  effect  of  the  stipulation  is  not  to  ac- 
complish an  illegal  purpose  it  is  lawful ;  and, 
where  it  affects  the  land  or  the  mode  of  its 
enjoyment,  its  effect  is  to  bind  all  deriving 
title  under  the  conveyance  in  which  the  re- 
striction is  found."  See  also  Badger  v. 
Boardman,  supra. 

The  contract  under  consideration  was  not, 
in  itself,  a  conveyance.  It  created  no  inter- 
est in  the  land,  did  not  have  the  effect  of 
conveying  any  part  or  parcel  thereof,  was 
not  connected  with  the  chain  of  title,  and 
hence  was  not  a  document  entitled  to  be  of 
record,  as  provided  by  f{  3334  and  3357, 
Rev.  Laws  1906.  If  the  instrument  was  not 
a  conveyance  of  an  interest  in  real  estate, 
and  was  not  entitled  to  be  recorded,  then  its 
record  did  not  constitute  constructive  notice 
to  Smith,  and  his  assigns.  The  contract  was 
16  L.RA.(N.S.) 


purely  personal  between  the  parties  who  ex- 
ecuted it,  and  created  no  interest  in  or 
charge  upon  the  land,  although  it  might 
have  been  made  effective  against  assigns  if 
embraced  as  a  covenant  in  the  deed  to  Smith. 
The  fact  that  the  contract  was  executed  by 
Petterson  on  behalf  of  bis  heirs,  adminis- 
trators, and  assigns  is  wholly  immaterial. 
As  to  the  contract,  respondents  did  not  be- 
come the  "assigns"  of  Petterson  in  taking 
title  by  quitclaim  deed,  silent  as  to  the  con- 
tract. There  was  no  privity  of  relation. 
No  such  agreement  outside  of  the  deed  was 
entered  into  by  Smith,  so  far  as  appears 
from  the  record.  Appellants  may,  in  good 
faith,  have  relied  upon  Petterson  and  as- 
sumed that  he  would  not  convey  the  prem- 
ises unless  subject  to  the  restriction;  but 
he  did  convey  without  reference  to  the  con- 
tract, and  the  exclusive  remedy  is  on  the 
contract.  The  court  found  that  the  deed 
conveying  the  premises  to  Smith  was  ex- 
ecuted for  a  valuable  consideration;  but  it 
cannot  be  presumed  that  Smith,  having  no 
actual  knowledge  of  the  contract,  assumed 
the  burden  of  the  restricted  use  of  the  prem- 
ises. In  what  manner  Smith's  assigns  might 
had  been  affected,  had  he  become  obligated 
by  contract  dehors  the  deed,  it  is  unneces- 
sary to  decide.  In  Napa  Valley  Wine  Co.  ▼. 
Boston  Block  Co.  44  Minn.  130,  20  Am.  St. 
Rep.  562,  46  N.  W.  239,  no  privity  of  con- 
tract existed  between  the  former  and  the 
later  lessees,  and  to  that  extent  the  case  is 
similar  and  in  point.  We  have  examined  the 
case  of  Lewis  v.  Gollner,  129  N.  Y.  230,  26 
Am.  St.  Rep.  516,  29  N.  E.  81;  but  the  facU 
were  different,  and  the  principle  there  ap- 
plied has  no  bearing  here.  It  was  there  held 
that  the  wife  took  the  title  with  full  knowl- 
edge of  all  the  facts  and  for  the  purpose  and 
with  the  intent  of  aiding  and  protecting  her 
husband  in  his  effort  to  avoid  the  contract, 
and  that  injunction  would  lie  to  restrain 
both  herself  and  her  husband  from  violating 
the  agreement  which  he  had  entered  into. 
We'  have  also  examined  the  case  of  Brewer 
V.  Marshall,  18  N.  J.  Eq.  337,  also  reported 
in  19  N.  J.  Eq.  637,  97  Am.  Dec.  679.  Both 
opinions  contain  valuable  reading  on  the 
subject,  but  the  decision  is  not  directly  in 
point. 
Affirmed. 
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EBERLB    L.    WILSON,   by    Next   Friend, 

PIff.  in  Err., 

▼. 

BOARD  OP  EDUCATION  OF  CHICAGO. 

(233  111.  464,  84  N.  E.  697.) 

Schools    —    fraternities    —    denial     of 
rights. 
1.  Denial  to  members  of  secret  locietiw 
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the  right  of  representing  the  public  schools 
which  they  attend  in  any  public  capacity  is 
not  a  denial  of  a  natural  right,  or  an  un- 
lawful discrimination  against  them. 
Same   —   Interference  by  court. 

2.  The  court  will  not  interfere  with  the 
enforcement  by  a  board  of  education  of  a 
rule  forbidding  members  of  secret  societies 
from  representing  the  schools  which  they  at- 
tend, in  any  public  capacity. 

j  (April  23,  1908.) 

Fj"  RROR  to  the  Appellate  Court,  First  Dis- 
j  trict,  to  review  a  judgment  affirming  a 
judgment  of  the  Superior  Court  for  Cook 
County  dismi8s;ng  a  bill  filed  to  enjoin  the 
enforcement  of  a  rule  adopted  by  defendant. 
Affirmed. 

Statement  by  Farmer,  J.: 

This  is  a  writ  of  error  sued  out  of  this 
court  to  review  a  judgment  of  the  appellate 
court  affirming  the  decree  of  the  superior 
court  of  Coc^  county  sustaining  a  demurrer 
to  the  bill  and  dismissing  it  for  want  of 
equity.  The  bill  was  filed  by  four  minors, 
by  their  next  friends,  to  enjoin  defendant  in 
error,  the  board  of  education  of  the  city  of 
Chicago,  from  enforcing  a  certain  rule 
adopted  by  said  board,  and  to  have  said 
rule  declared  null  and  void.  The  rule  reads 
as  follows:  "The  committee  on  school  man- 
agement reports  that  it  is  in  receipt  of  the 
following  report  from  the  superintendent  of 
schools,  and  recommends  concurrence  there- 
in: 'The  superintendent  of  schools  respect- 
fully reports  that,  in  accordance  with  the  ac- 
tion of  the  board  of  education,  taken  at 
its  last  meeting,  he  has  considered  the  mat- 
ter of  secret  societies  in  the  high  schools, 
and  respectfully  recommends  that  the  prin- 
cipals and  teachers  of  the  high  schools  be 
instructed  to  deny  any  secret  societies  which 
may  now  exist  in  their  schools  all  public 
recognition,  including  the  privilege  of  meet- 
ing in  the  school  buildings;  that  such  or- 
ganizations be  forbidden  to  use  the  school 
name;  that  no  student  who  is  known  to  be 
a  member  of  a  fraternity  or  sorority,  or  oth- 
"r  so-called  secret  society,  be  permitted  to 
represent  the  school  in  any  literary  or  ath- 
letic contest  or  in  any  other  public  capaci- 
ty; that  the  attention  of  parents  of  the 
pupils  who  are  to  attend  the  public  high 
schools  be  called  to  the  fact  that  the  board 
of  education,  the  superintendent,  and  teach- 
ers of  the  high  schools,  unanimously  con- 
demn all  such  secret  societies.' "  The  bill 
alleges  that  complainants  are  all  under 
twenty-one  years  of  age,  and  are  attending 


Note.  —  As  to  right  of  school  authorities 
to  forbid  students'  affiliation  with  secret  so- 
cieties, see  note  to  VVayland  v.  School  Dist. 
7  L.R.A.(N.S.)   352, 
16  JUBJ^.(N,S.;  72 


the  Hyde  Park  high  school,  one  of  the  pub- 
lic schools  of  the  city  of  Chicago,  and  are 
pursuing  the  course  of  study  prescribed  by 
the  rules  of  the  board  of  education,  and 
obeying  all  lawful  rules  of  said  board  and 
of  the  teachers  employed  by  it;  that  com- 
plainants are  members  of  an  organization 
known  as  "Phi  Sigma  Fraternity,"  an  or- 
gafiization  not  connected  with,  but  distinct 
from,  said  Hyde  Park  high  school ;  that  the 
meetings  of  said  organization  are  held  after 
school  hours;  that  said  fraternity  is  a  large 
association,  having  various  branches  and 
chapters  located  in  various  states;  that  the 
chapter  in  Hyde  Park  was  organized  in 
1897;  that  the  aim  of  the  society  is  to  stimu- 
late loyalty  and  fidelity  to  the  teachers  and 
schools,  and  a  desire  for  a  high  scholarship 
and  commendable  individual  action;  that 
said  society  is  not  opposed,  or  in  any  man- 
ner detrimental,  to  the  welfare  of  the 
school;  that  complainants  and  other  pupils 
belonging  to  it  live  with  and  are  under  the 
control  of  their  parents  and  have  their  con- 
sent to  be  members  of  said  association.  The 
bill  further  alleges  that  there  are  1,200  pu- 
pils in  attendance  at  the  Hyde  Park  high 
school,  and  that  there  are  a  number  of  as- 
sociations of  the  pupils  of  said  school  such 
as  literary,  musical,  athletic,  and  class  or- 
ganizations, and  that  many  of  the  mem- 
bers of  said  organizations  are  members,  also, 
of  various  fraternities.  The  bill  further  al- 
leges that  the  board  of  education  had  re- 
cently sent  out  notice  that  the  rule  would 
be  rigidly  enforced,  and  that  the  complain- 
ants have,  by  reason  thereof,  been  prevented, 
under  threat  of  expulsion,  from  taking  part 
in  any  literary  or  athletic  contest  held  un- 
der the  auspices  of  said  school,  and  have 
been  deprived  of  positions  in  said  associa- 
tions to  which  they  have  been  elected  by 
other  pupils,  and  are  denied  the  right  to 
resume  the  said  positions  because  of  their 
membership  in  such  fraternities;  that  par- 
ticipation in  the  exercises  of  the  societies  and 
associations  of  the  said  school  is  beneficial 
to  pupils,  and  is  freely  granted  to  all  ex- 
cept complainants  and  others  who  are  mem- 
bers of  secret  societies.  The  bill  charges 
that  the  adoption  of  said  rule  was  the  ex- 
ercise of  an  arbitrary  power  by  the  board  of 
education,  violative  of  the  natural  rights  of 
complainants  and  an  unlawful  discrimina- 
tion against  them,  and  is  therefore  null  and 
void.  The  prayer  is  that  the  rule  be  de- 
clared void,  and  that  the  board  of  educa- 
tion be  enjoined  from  enforcing,  or  attempt- 
ing to  enforce,  it.  The  superior  court  sus- 
tained a  demurrer  to  the  bill  and  dismissed 
it  for  want  of  equity.  PlaintiiT  in  error,  one 
of  the  complainants,  prosecuted  an  appeal 
from  that  decree  to  the  appellate  court  for 
the  first  district.     That  court  affirmed  the 


Digitized  by 


Google 


1138 


ILLINOIS  SUPREME  COURT. 


Af»^ 


decree  of  the  superior  court,  and  the  case 
is  brought  to  this  court  for  review  upon  a 
writ  of  error  to  the  appellate  court. 

Mr.  John  O.  Wilson,  for  plaintiff  in 
error: 

All  children,  without  discrimination,  have 
equal  right  to  participate  in  the  benefits 
intended  to  be  derived  from  the  public 
schools. 

Chase  v.  Stephenson,  71  III.  383;  People 
ex  rel.  Longress  v.  Board  of  Education,  101 
Dl.  316,  40  Am.  Rep.  196. 

An  unreasonable  rule  which  tends  to  de- 
feat the  object  of  the  school  law  will  not  be 
sustained. 

Board  of  Education  v.  Bolton,  85  111.  App. 
96;  Potts  v.  Breen,  167  111.  67,  39  L.R.A. 
162,  59  Am.  St.  Rep.  202,  47  N.  E.  81; 
School  Trustees  v.  People,  87  111.  303,  29 
Am.  Rep.  65;  Lawbaugh  v.  Board  of  Edu- 
cation, 177  111.  572,  52  N.-  E.  850. 

Excluding  complainants  from  sharing  in 
privileges  enjoyed  by  others  punishes  for 
past  conduct. 

Cummings  v.  Missouri,  4  Wall.  277,  18 
L.  ed.  366;  Ex  parte  Garland,  4  Wall.  833, 
18  L.  ed.  366. 

Messrs.  Frank  Hamlin  and  Angus 
Roy  Shannon,   for  defendant  in  error: 

The  secret-fraternity  rule  does  not  vio- 
late a  natural,  or  a  legal,  right  of  any  per- 
son. 

People  ex  rel.  Pratt  v.  Wheaton' College, 
40  111.  186;  111.  Const.  1870,  art.  8,  i  1; 
School  Trustees  v.  People,  87  111.  303.  25 
Am.  Rep.  66;  State  ex  rel.  Stallard  v.  White, 
82  Ind.  278,  42  Am.  Rep.  496;  Wayland  v. 
Hughes,  43  Wash.  441,  7  L.R.A.  (N.S.)  352, 
86  Pac.  642. 

The  rule  is  reasonable,  and  is  the  exer- 
cise of  a  discretionary  power  of  discipline. 

111.  School  Law  1889,  art.  6,  clauses  7,  8, 
S  22,  clauses  1,  4,  9,  8  23;  Hawes  v.  Chi- 
cago, 168  111.  663,  30  L.R.A.  225,  42  N.  E. 
373 ;  People  ex  rel.  Morrison  v.  Cregier,  138 
111.  401,  28  N.  E.  812;  Launder  v.  Chicago, 
111  111.  291,  53  Am.  Rep.  625;  People  ex  rel. 
Pratt  v.  Wheaton  College,  40  IlL  186;  Board 
of  Education  v.  Helston,  32  111.  App.  300; 
People  ex  rel.  Leraen  v.  Board  of  Education. 
26  111.  App.  481 ;  Roberson  v.  Troutt,  17  111. 
App.  386;  Churchill  v.  Fewkes,  13  111.  App. 
521;  State  ex  rel.  Stallard  v.  White,  82 
Ind.  278,  42  Am.  Rep.  496;  Kinzer  v.  Inde- 
pendent School  Dist.  (Kinzer  v.  Toms)  129 
Iowa,  441,  3  L.R.A.(N.S.)  496,  105  N.  W. 
686;  Wa viand  v.  Hughes,  supra;  Jones  v. 
Cody,  132  Mich.  13,  62  L.R.A.  160,  92  N. 
W.  495;  Lander  v.  Seaver,  32  Vt.  114,  76 
Am.  Dec.  156;  Sherman  v.  Charlestown,  8 
Cush.  160;  Deskins  v.  Ooae.  85  Mo.  485.  55 
Am.  Rep.  387:  Hutton  v.  State,  23  Tex. 
App.  386,  59  Am.  Rep.  776.  5  S.  W.  122; 
16  L.R.A.(N.S.) 


Burdick  v.  Babcock,  31  Iowa,  662;  Smith 
V.  Knox,  42  Iowa,  622;  Cleary  v.  Booth 
[1893]  1  Q.  B.  466;  Mechem,  Pub.  Off.  S 
730. 

The  board  acted  judicially,  and  courts 
have  no  right  to  substitute  their  judgment 
for  that  of  the  board. 

School  Trustees  v.  School  Directors,  190 
111.  390,  60  N.  E.  531;  McCormick  v.  Burt, 
95  111.  263,  36  Am.  Rep.  163;  School  Di- 
rectors V.  School  Trustees,  66  111.  247; 
Thompson  v.  Beaver,  63  111.  363;  Metz  v. 
Anderson,  23  111.  463,  76  Am.  Dec.  704; 
King  V.  Jefferson  City  School  Board,  71  Mo. 
628,  36  Am.  Rep.  499;  Watson  v.  Cam- 
bridge, 167  Mass.  561,  32  N.  E.  864;  Board 
of  Education  v.  Booth,  110  Ky.  807,  53 
L.R.A.  787,  62  8.  W.  872;  Marshall  v.  Sloan, 
35  Iowa,  445;  Bamett  v.  Independent  Dis- 
trict, 73  Iowa,  134,  34  N.  W.  780;  Bogaard 
v.  Independent  District,  93  Iowa,  269,  01  N. 
W.  859 ;  Preston  v.  Board  of  Education,  124 
Iowa,  356,  100  N.  W.  54;  SUte  ex  rel.  Jeffer- 
son V.  Board  of  Education,  64  N.  J.  It  59,  45 
Atl.  776. 

Fanner,  J.,  delivered  the  opinion  of  the 
court: 

The  Constitution  of  this  state  provides 
that  "the  general  assembly  shall  provide  a 
thorough  and  efficient  system  of  free  schools, 
whereby  all  children  of  this  state  may  re- 
ceive a  good  common-school  education."  S  1, 
art.  8.  By  act  of  the  general  assembly,  the 
public  schools  of  the  city  of  Chicago  are  un- 
der the  control  of  the  board  of  education, 
and  it  is  given  all  power  and  authority  re- 
quired for  the  proper  management  of  the 
schools,  with  power  to  enact  such  ordinances 
as  may  be  deemed  necessary  and  expedient 
for  such  purpose,  also  power  to  expel  pupils 
who  are  guilty  of  gross  disobedience  or  mis- 
conduct. It  is  made  the  duty  of  the  board 
of  education  "to  establish  all  such  by-laws, 
rules,  and  regulations  for  the  government 
and  for  the  establishment  and  maintenance 
of  a  proper  and  uniform  system  of  disci" 
pline  in  the  several  schools  as  may,  in  their 
opinion,  be  necessary." 

Counsel  for  plaintiff  in  error  does  not 
question  the  power  of  the  board  of  education 
to  prescribe  all  reasonable  rules  necessary 
for  the  conduct  and  management  of  the  pub- 
lic schools,  but  insists  that  the  rule  here  in- 
volved was  not  a  reasonable  rule;  that  it 
was  in  violation  of  the  natural  rights  of 
plaintiff  in  error,  and  an  unlawful  dis- 
crimination against  him;  and  that  this  is 
a  question  of  law  to  be  determined  by  the 
courts.  It  is  not  claimed  nor  averred  in  the 
bill  that  plaintiff  in  error  was  deprived,  by 
the  rule  in  question,  from  attendance  at 
the  school,  nor  from  taking  his  place  in  the 
classes  to  which  he  belonged  and  pursuing 
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his  studies,  and  receiving  instruction,  the 
same  as  all  other  pupils  in  the  school,  in 
the  course  of  studies  taught  therein.  It  ap- 
pears from  the  averments  of  the  bill  that 
there  were  associations  permitted  to  be  or- 
ganized among  the  pupils  of  said  Hyde  Park 
high  school,  principally  for  literary,  mu- 
sical, and  athletic  exercises  and  contests; 
but  these  were  not  a  part  of  the  course  of 
study  required  to  be  pursued  by  pupils  at- 
tending said  school,  and  were  not  within  the 
contemplation  of  the  Constitution  nor  of  the 
act  of  the  legislature  in  providing  a  sys- 
tem whereby  all  the  children  of  the  state 
may  receive  a  good  common-school  educa- 
tion. The  power  of  the  board  of  education 
to  control  and  manage  the  schools  and  to 
adopt  rules  and  regulations  necessary  for 
that  purpose  is  ample  and  full.  The  rules 
and  by-laws  iKcessary  to  a  proper  conduct 
and  managemeuC  of  the  schools  are,  and  must 
necessarily  be,  left  to  the  discretion  of  the 
board,  and  its  acts  will  not  be  interfered 
with  nor  set  aside  by  the  courts,  unless 
there  is  a  clear  abuse  of  the  power  and  dis- 
cretion conferred.  Acting  reasonably  with- 
in the  powers  conferred,  it  is  the  province 
of  the  board  of  education  to  determine 
what,  things  are  detrimental  to  the  success- 
ful management,  good  order,  and  discipline 
of  the  schools  and  the  rules  required  to  pro- 
duce these  conditions.  It  was  the  judg- 
ment of  the  superintendent  of  schools  of  the 
city  of  Chicago,  as  well  as  of  the  board  of 
education,  that  membership  in  secret  socie- 
ties, known  as  Greek-letter  fraternities  or  so- 
rorities, was  detrimental  to  the  best  interests 
of  the  schools.  Whether  this  judgment  was 
sound  and  well  founded  is  not  subject  to 
review  by  the  courts.  The  only  question  for 
determination  is  whether  the  rule  adopted 
to  prevent  or  remedy  the  supposed  evil  was 
a  reasonable  exercise  of  the  power  and  dis- 
cretion of  the  board.  The  rule  required 
teachers  to  refuse  to  give  public  recogni- 
tion to  such  secret  societies,  to  refuse  to 
allow  their  meetings  to  be  held  in  the  school 
buildings,  or  to  allow  the  name  of  any  school 
to  be  used  by  the  organizations.  The  rule 
also  required  teachers  to  refuse  to  allow  a 
member  of  a  fraternity  or  sorority  to  rep- 
resent his  school  in  any  literary  or  athletic 
contest  or  in  any  other  public  capacity; 
that  parents  of  the  pupils  be  informed  that 
the  board  of  education,  the  superintendent, 
and  teachers  in  the  high  schools  unani- 
mously condemned  all  such  secret  societies. 
The  rule  denied  to  pupils  who  were  mem- 
bers of  secret  societies  no  privilege  allowed 
to  pupils  not  members,  except  the  privilege 
of  representing  the  schools  in  literary  or 
athletic  contests,  or  in  any  other  public  ca- 
pacity. They  were  not  denied  membership 
in  associations  of  pupils  of  the  schools  for 
16  L.B.A.(N.S.} 


literary,  social,  musical,  or  athletic  exer- 
cises, and  were  not  prohibited  from  receiv- 
ing the  same  benefits  from  those  organiza- 
tions that  pupils  not  members  of  secret  so- 
cieties received.  They  were  only  prohibited 
from  representing  the  schools  as  members 
of  those  associations  in  public  contests  and 
capacities.  This  was  not  a  denial  of  any 
natural  right;  neither  was  it  an  unlawful 
discrimination. 

People  ex  rel.  Pratt  v.  Wheaton  College, 
40  111.  186,  was  a  mandamus  proceeding 
against  the  college  to  compel  the  reinstate- 
ment of  a  student  who  had  joined  the  Good 
Templars  in  violation  of  the  college  rules, 
and  had  for  that  reason  been  suspended  from 
the  privileges  of  the  college  until  he  ex- 
pressed a  purpose  to  conform  to  its  rules. 
The  court  said:  "Wheaton  college  is  an 
incorporated  institution,  resting  upon  pri- 
vate endowments,  and  deriving  no  aid  what- 
ever from  the  state  or  from  taxation.  Its 
charter  gives  to  the  trustees  and  faculty  the 
power  'to  adopt  and  enforce  such  rules  as 
may  be  deemed  expedient  for  the  govern- 
ment of  the  institution,' — a  power  which 
they  would  have  possessed  without  such 
express  grant,  because  incident  to  the  very 
object  of  their  incorporation  and  indispen- 
sable to  the  successful  management  of  the 
college.  Among  the  rules  they  have  deemed 
it  expedient  to  adopt  is  one  forbidding  the 
students  to  become  members  of  secret  so- 
cieties. We  perceive  nothing  unreasonable 
in  the  rule  itsejf,  since  all  persons  familiar 
with  college  life  know  that  the  tendency  of 
secret  societies  is  to  withdraw  students  from 
the  control  of  the  faculty,  and  impair  to 
some  extent  the  discipline  of  the  institution. 
Such  may  not  always  be  their  effect,  but 
such  is  their  general  tendency.  But,  wheth- 
er the  rule  be  judicious  or  not,  it  violates 
neither  good  morals  nor  the  law  of  the  land, 
and  is  therefore  clearly  within  the  power 
of  the  college  authorities  to  make  and  en- 
force."   Kinzer  v.  Independent  School  Dist. 

(Kinzer  v.  Toms)    129  Iowa,  441,  3  L.R.A. 

(N.S.)  496,  105  N.  W.  686,  was  a  manda- 
mus proceeding  to  compel  the  board  of  di- 
rectors of  Marion  school  district,  Iowa,  to 
reinstate  in  the  high  school  a  pupil  who  had 
been  suspended  therefrom  by  the  board  of 
directors  until  he  should  apologize  to  the 
superintendent,  before  the  school,  for  his 
wilful  violation  of  a  rule  adopted  by  the 
board.  The  rule  prohibited  playing  foot- 
ball under  the  auspices  of  the  high  school 
or  on  the  school  grounds.  The  pupil  who  was 
suspended,  acting  with  others,  caused  a 
poster  to  be  printed  advertising  a  game  of 
football  to  be  played  by  the  west  branch  of 
the  high  school  and  the  high  school  on  a 
Saturday,  for  which  an  admission  fee  of  25 
cents  was  charged.     The  authority  of  the 
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board  to  adopt  the  rule  was  challenged  by 
the  petitioner,  and  it  was  also  contended  by 
him  that  his  conduct  was  not  a  violation  of 
the  rule.  Both  these  contentions  were  de- 
cided in  favor  of  the  board  of  directors.  The 
court  said:  "It  was  plainly  intended, 
therefore,  tbat  the  management  of  school  af- 
fairs should  be  left  to  the  discretion  of  the 
board'  of  directors,  and  not  to  the  courts; 
and  we  ought  not  to  interfere  with  the  exer- 
cise of  discretion  on  the  part  of  a  school 
board  as  to  what  is  a  reasonable  and  neces- 
sary rule,  except  in  a  plain  case  of  exceed- 
ing the  power  conferred."  In  Wayland  v. 
Hughes,  43  Wash.  441,  7  LiR.A.(N.S.)  352, 
86  Pac.  642,  the  validity  of  a  rule  substan- 
tially the  same  as  the  one  here  in  question 
was  passed  upon  by  the  supreme  court  of 
the  state  of  Washington.  The  board  of  ed- 
ucation of  Seattle,  after  an  investigation  of 
the  probable  effect  of  Greek-letter  societies 
or  fraternities  upon  pupils  in  the  schools, 
in  1901  adopted  a  rule  prohibiting  pupils 
from  becoming  members  of  such  societies. 
George  Wayland,  while  a  pupil  in  the  pub- 
lic school,  in  violation  of  the  rule,  became 
a  member  of  a  fraternity,  as  did  also  other 
pupils.  In  May,  1905,  the  board  of  educa- 
tion amended  it-s  former  rule  so  as  to  pro- 
vide that  all  pupils  who  were  then  mem- 
bers of  any  high-school  secret  society,  or 
pledged  to  become  such,  who  would  promise 
that,  so  long  as  they  remained  pupils  of  said 
high  school,  they  would  not  become  members 
of  any  other  secret  society,  or  give  any  prom- 
ise or  pledge  to  become  such,  or  solicit  any 
other  pupil  to  give  any  promise  or  pledge  to 
become  a  member  of  any  high-school  fratemi 
ty  or  secret  society,  and  in  good  faith  kept 
such  promise,  would  be  restored  to  the  priv- 
ileges of  such  school;  but  that  all  students 
who  thereafter  should  become  members  of, 
or  in  any  way  pledge  or  bind  themselves  to 
join,  any  high-school  fraternity  or  secret  so- 
ciety, or  should  initiate  or  pledge  any  other 
student,  or  in  any  way  encourage  or  foster 
the  fraternity  spirit  in  the  high  school, 
should  be  denied  all  the  privileges  of  the 
high  school,  except  those  of  the  schoolroom. 
Wayland  brought  suit  against  the  board  of 
education  to  enjoin  it  from  enforcing  this 
rule.  The  material  allegations  in  his  peti- 
tion were,  in  substance,  similar  to  the  alle- 
gations of  the  bill  in  this  case.  An  answer 
was  filed  by  the  board  of  education  and  a 
hearing  had.  The  trial  court  refused  the 
relief  prayed,  and  an  appeal  was  prosecuted 
to  the  supreme  court.  That  court  affirmed 
the  judgment  of  the  trial  court,  and  in  an 
able  and  exhaustive  opinion  passed  upon 
every  material  question  here  involved,  and 
we  agree  with  the  reasoning  of  the  opinion 
and  the  conclusion  reached  by  that  court. 
We  quote  from  the  opinion  the  following: 
16  L.R.A.(N.S.) 


"The  board  has  not  excluded  the  appellant 
from  the  Seattle  high  school,  neither  has  it 
threatened  to  expel  or  suspend  him.  He  can 
and  does  attend  school,  and,  under  our  con- 
struction of  the  rules  adopted,  he  is  at  the 
same  time  permitted  to  continue  his  mem- 
bership in  the  Gamma  Eta  Kappa  Frater- 
nity, although  in  doing  so  he  opposes  the 
authority  of  the  board  and  thereby  forfeits 
certain  privileges  which  are  no  necessary 
part  of  the  curriculum  or  class  work,  from 
which  he  is  not  excluded.  Respondents  are 
only  seeking  to  prevent  appellant  and  his 
associates  from  dictating  the  terms  on  which 
they  shall  enjoy  certain  privileges  which  are 
merely  incidentel  to  the  regular  school  work, 
and  this  they  have  authority  to  do.  Appel- 
lant further  contends  that,  as  the  fraterni- 
ties meet  out  of  school  hours  at  the  homes 
of  members,  and  at  no  time  in  the  school 
building,  and  as  their  parents  consent  to 
this  action,  the  board  is  exceeding  its  lawful 
authority  in  entering  their  homes,  in  with- 
drawing from  parents  the  control  of  their 
children,  and  in  dictating  what  the  children 
shall  or  shall  not  do  out  of  school  hours. 
We  think  this  contention  unreasonable.  The 
board  has  not  invaded  the  homes  of  any 
pupils,  nor  have  they  sought  to  interfere 
with  parental  custody  and  control.  They 
have  not  said  these  fraternities  shall  not 
meet  at  the  various  homes,  nor  have  they  at- 
tempted to  control  students  out  of  school 
hours." 

What  was  there  said  is  applicable  to  this 
case.  The  rule  adopted  by  the  board  of  edu- 
cation, and  which  is  set  out  in  full  in  the 
bill,  shows  upon  its  face  that  it  was  not 
the  result  of  hasty  and  ill-considered  action. 
At  a  previous  meeting  the  board  had  in- 
structed the  superintendent  of  schools  to 
investigate  the  effect  of  secret  societies  upon 
the  schools,  and  upon  his  report  that  he  had 
made  the  investigation,  and  upon  his  recom- 
mendation, the  rule  was  adopted.  Assum- 
ing, as  we  must,  that  the  adoption  of  the 
rule  was  not  an  abuse  of  power  or  discretion 
conferred  by  law  upon  the  board,  courts  can- 
not, and  should  not,  interfere  with  its  en- 
forcement. Pupils  attending  the  schools 
may  decide  for  themselves  whether  they  pre- 
fer membership  in  the  secret  societies,  with 
the  disqualification  from  representing  their 
schools  in  literary  or  athletic  contests  or 
other  public  capacities,  or  whether  they  pre- 
fer these  latter  privileges  to  membership  in 
said  societies.  It  is  for  the  board  of  educa- 
tion, within  the  reasonable  exercise  of  its 
power  and  discretion,  to  say  what  is  best 
for  the  successful  management  and  conduct 
of  the  schools,  and  not  for  the  courts. 

In  our  opinion  the  bill  was  properly  dis- 
missed, and  the  judgment  of  the  Appellate 
Court  is  affirmed. 
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ALICE  VIOLA  PERKINS,  Appt 
(102  Minn.  466,  113  N.  W.  1062.) 

lilbel  —  letter  —  publication. 

1.  Defendant  wrote  a  libelous  letter  of 
and  concerning  plaintiff,  and  mailed  it, 
properly  addressed  to  his  (plaintiff's)  wife. 
Plaintiff  received  the  letter  from  the  postal 
authorities,  opened  and  read  a  few  lines  on 
the  back  thereof,  written  to  himself  person- 
ally, and  then  handed  the  letter  to  his  wife. 
Plaintiff  and  his  wife  then  read  the  letter 
together,  or  practically  at  the  same  time. 
Held,  a  publication  by  defendant. 
Appeal  —  new  trial  —  nominal  dam- 
ages. 

2.  A  probability  that  plaintiff  can,  in  view 
of  the  evidence  in  an  action  of  this  kind,  re- 
cover no  more  than  nominal  damages,  will 

Headnotes  by  Bbown,  J. 


not  justify  a  reversal  of  an  order  of  the  trial 
court  setting  aside  a  verdict  for  defendant 
and  granting  plaintiff's  motion  for  a  new 
trial  on  the  ground  that  the  verdict  for  de- 
fendant was  not  sustained  by  the  evi- 
dence. 
liibel  —  publication  —  statute. 

3.  Whether  Rev.  Laws  1905,  §  4918,  on 
the  subject  of  the  publication  of  a  libel,  ap- 
plies to  civil  actions,  qucire. 

(December  6,  1907.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Wabasha  Coun- 
ty granting  a  new  trial  after  a  verdict  in 
defendant's  favor  in  an  action  brought  to 
recover  damages  for  libel.    Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  John  W.  Murdoch  for  appellant. 
Mr.  Henry  W.  Morgan  for  respondent. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 
Action  for  libel,  in  which  defendant  had 


Ooee  note.  —  Publication  by  aggrieved 
party  making  Icnown  to  third  person 
eontenta  of  libelous  letter. 

Few  cases  have  been  found  presenting  this 
question.  Cases  in  which  letters  contain- 
ing defamatory  matter  were  opened  and 
read  by  coniidential  clerks  in  pursuance  of 
their  duty  have  been  excluded. 

The  exhibition  to  relatives  and  friends  by 
the  aggrieved  party  of  a  libelous  letter  ad- 
dressed to  him  was  held,  in  Sylvis  v.  Miller, 
06  Tenn.  94,  33  S.  W.  021,  not  to  constitute 
such  a  publication  as  would  support  an  ac- 
tion for  libel. 

And  a  libel  on  the  character  of  a  married 
woman  is  not  published  to  her  husband  by 
the  writer,  where  it  is  contained  in  a  sealed 
letter  addressed  to  her,  by  the  fact  that  the 
husband  read  the  letter  with  her  after  she 
opened  it,  it  not  being  shown  that  the  libel- 
er  knew  that  the  husband  was  ever  in  the 
habit  of  opening  and  reading  her  letters. 
Wilcox  V.  Moon,  64  Vt.  460.  16  L.R.A.  760, 
33  Am.  St.  Rep.  936,  24  Atl.  244. 

Reading  aloud  a  letter  libeling  the  read- 
er in  the  presence  of  a  third  person,  who 
found  it  in  an  inclosure  and  took  it  to  him, 
was  held,  in  Fonville  v.  M'Nease,  Dud.  L. 
303,  31  Am.  Dec.  566,  to  be  a  publication  by 
the  person  libeled,  for  which  the  writer  could 
not  be  held  responsible. 

And  a  person  concerning  whom  a  libel- 
ous letter  was  written,  who  procured  its  pub- 
lication by  defendant,  by  sending  third  per- 
sons to  him  to  ask  to  see  it,  for  the  pur- 
posa  of  making  it  the  foundation  of  an  ac- 
tion, was  held,  in  Miller  v.  Donovan,  16 
Misc.  463,  39  N.  Y.  Supp.  820,  not  to  be  en- 
titled to  recover  if  there  was  no  other  pub- 
lication. 

In  Barrow  t.  Lewellin,  Hobart,  62a,  it 
was  said  that  one  could  not  maintain  an  ac- 
tion on  the  case  for  the  writing  to  him  of  a 
despiteful  and  reproachful  letter  which  was 
16  L.Rjl.(N.S.) 


sealed,  and  which  was  not  published  by  the 
writer,  as  it  could  not  be  to  his  defamation 
except  by  his  own  fault  in  divulging  it. 

But  an  illiterate  addressee's  necessary  pro- 
curance  of  the  reading  of  the  letter  de- 
faming her,  by  a  third  person,  was  held,  in 
Allen  V.  Wortham,  89  Ky.  486,  13  8.  W. 
73,  to  constitute  a  publication  by  the  writer 
of  the  letter,  as  it  was  the  inevitable  re- 
sult of  his  writing  and  sending  it.  But  it 
was  held  in  Jackson  v.  Staley,  9  Ont.  Rep. 
334,  that,  to  warrant  a  recovery  in  such  cir- 
cumstances,  it  must  appear  that  the  writer 
knew  that  the  addressee  could  not  read. 

The  mailing  of  a  letter  containing  matter 
defamatory  to  the  plaintiff,  addressed  to  the 
plaintiff  and  her  employer  jointly,  the  name 
of  the  employer  appearing  first,  and  its  re- 
ceipt and  perusal  by  the  latter,  were  held, 
in  Schmuck  v.  Hill,  2  Neb.  (Unof.)  79,  96 
N.  W.  168,  to  constitute  a  publication  by  the 
writer,  notwithstanding  the  plaintiff  first 
found  the  letter  after  its  delivery  and 
turned  it  over  to  the  employer  without  read- 
ing it 

As  remotely  bearing  on  the  question,  at- 
tention is  called  to  the  following  cases: 

It  was  held  in  Shinglemeyer  v.  Wright,  124 
Mich.  230,  50  L.R.A.  129,  82  N.  W.  887,  that 
the  maxim.  Volenti  non  fit  injuria,  applied 
to  alleged  slanderous  statements  made  in 
the  presence  of  an  officer,  where  the  subjects 
of  the  statements  solicited  them  and  sent 
for  the  officer  for  the  express  purpose  °of 
having  the  statements  repeated  in  his  pres- 
ence. 

And  defendant's  admission,  at  the  plain- 
tiff's request  and  in  the  presence  of  a  third 
person,  that  he  formerly  uttered  the  alleged 
slanderous  words,  was  held,  in  O'Donnell  v. 
Nee,  86  Fed.  96,  not  of  itself  to  constitute  a 
ground  of  action,  where  it  did  not  appear 
that  the  former  statement  was  made  in  the 
presence  of  a  third  person. 


Digitized  by 


Google 


1142 


MINNESOTA  SUPREME  <X>URT. 


Dec., 


a  verdict.  PlaintifT  moved  for  a  new  trial, 
which  was  granted,  chiefly  on  the  ground 
that  the  verdict  was  not  justified  by  the  evi- 
dence; and  defendant  appealed. 

Of  the  several  questions  discussed  by  de- 
fendant, two  only  require  special  mention: 
(1)  Whether  the  libelous  article  was  pub- 
lished by  defendant,  within  the  meaning  of 
the  law  of  lit>el;  and  (2)  whether  this  court 
should  hold,  as  a  matter  of  law,  that  plain- 
tiff is  entitled  to  nominal  damages  only, 
and,  on  the  maxim  de  minimis  non  curat 
lew,  reverse  the  order  granting  a  new  trial, 
thus  reinstating  the  verdict  of  the  jury  and 
ending  the  litigation.  The  contention  that 
the  order  appealed  from  does  not  come  with- 
in the  rule  of  Hicks  v.  Stone,  13  Minn.  434, 
Gil.  398,  is  not  well  taken  and  does  not  re- 
quire extended  mention.  We  have  always 
applied  that  rule  to  an  order  granting  a 
new  trial  for  insufficiency  of  the  evidence, 
the  basis  of  the  order  appealed  from  in  this 
case.  Of  course,  the  rule  does  not  apply  to 
an  order  refusing  a  new  trial;  but,  when 
the  trial  court,  in  the  exercise  of  its  discre- 
tion, grants  a  new  trial  for  the  reason  that 
the  evidence  is  insufficient  to  sustain  the 
verdict,  we  disturb  such  an  order  only  when 
the  evidence  is  clearly  and  palpably  against 
the  view  taken  by  the  trial  court.  Such  is 
not  this  case.  So  we  turn  our  attention  to 
the  two  questions  suggested  as  the  only 
ones  requiring  special  mention. 

1.  Did  the  defendant  publish  the  libel? 
The  article  complained  of  was  in  the  form 
of  a  letter  written  by  defendant  to  plain- 
tiff's wife.  It  was  written  and  mailed  by 
her  at  La  Crosse,  Wisconsin,  her  place  of 
residence,  and  addressed  to  plaintiff's  wife 
at  her  place  of  residence  near  Lake  City, 
this  state.  On  the  back  of  the  letter  a  few 
lines  were  written  to  plaintiff  personally. 
Plaintiff  received  the  letter  frran  the  rural 
delivery  carrier,  and,  in  accordance  with  the 
custom  of  his  household,  which  permitted 
any  member  of  the  family  to  open  letters  of 
each  other,  he  opened  it,  read  the  portion 
which  was  addressed  to  him  personally, 
then  handed  the  entire  letter  to  his  wife, 
and  they  both  read  it  practically  at  the 
same  time.  The  claim  made  is  that  there 
was,  under  the  circumstances,  no  publica- 
tion of  the  letter  by  defendant;  that  plain- 
tiff, having  received  it  from  the  office,  and 
opened  and  discovered  the  purport  of  its 
contents,  himself  published  it  when  he  hand- 
ed it  to  his  wife  to  read.  The  question  as 
to  what  constitutes  a  publication  of  a  libel 
is  often  difficult  to  determine.  It  is  the 
settled  law  that  a  wife  may  be  libeled  by  a 
letter  written  to  her  husband,  and  that  the 
husband  may  be  libeled  by  a  letter  written 
to  the  wife.  In  other  words,  the  relation- 
ship between  them  is  no  protection  to  those 
15  L.R.A.(N.S.) 


who  libel  either  by  writing  communicated 
to  the  other.  The  principles  of  the  law  of 
libel  apply  to  them  precisely  as  to  stran- 
gers. Wilcox  V.  Moon,  64  Vt.  450,  15  L.R.A. 
760,  33  Am.  St.  Rep.  936,  24  Atl.  244.  The 
letter  in  question  was  intended  by  defendant 
to  reach  plaintiff's  wife,  who  was  defendant's 
sister,  and  the  mere  fact  that  plaintiff  re- 
ceived it  from  the  postal  authorities  and 
opened  it,  and  thereafter  handed  it  to  his 
wife,  does  not,  it  would  seem  from  the  au- 
thorities, relieve  defendant  from  responsi- 
bility. The  case  of  Schmuck  v.  Hill,  2  Neb. 
(Unof.)  79,  96  N.  W.  168,  is  somewhat  simi- 
lar to  the  case  at  bar.  There  the  defendant 
wrote  a  libelous  letter  of  and  concerning 
the  plaintiff,  and  mailed  it,  addressed  both 
to  plaintiff  and  her  employer.  The  letter 
was  received  by  plaintiff,  and,  noticing  that 
it  was  also  addressed  to  her  employer,  she 
handed  it  to  her;  and  the  employer  opened 
and  read  it.  It  was  urged  in  that  case  that 
the  plaintiff,  having  delivered  the  libelous 
article  to  her  employer,  was  the  author  of 
her  own  harm,  and  could  not  complain.  The 
court  overruled  the  claim,  and  held  that 
there  was  a  publication  by  defendant.  The 
article  was  libelous.  It  was  intesded  by 
defendant  that  it  should  reach  the  employer 
of  plaintiff.  It  was  addressed  to  her,  and 
defendant  was  in  no  position  to  insist  that 
he  be  relieved  of  the  consequences  of  his 
intentional  act  by  the  fact  that  the  plain- 
tiff, not  knowing  the  contents  thereof,  hand- 
ed the  letter  to  her  employer,  to  whom  it 
was  addressed.  If  it  had  appeared  in  the 
case  at  bar  that  plaintiff,  before  handing 
the  letter  to  his  wife,  had  read  the  same 
and  was  aware  of  its  contents,  a  different 
question  would  be  presented.  It  might  in 
such  case  be  plausibly  argued  that,  by  hand- 
ing the  letter  to  his  wife,  knowing  its  con- 
tents, he  himself  published  it,  and  the  writ- 
er of  the  letter  would  be  relieved.  But  such 
is  not  the  fact,  for  it  appears  that  plaintiff 
did  not  read  the  portion  of  the  letter  writ- 
ten to  his  wife  until  after  he  had  handed 
it  to  her.  He  cannot,  therefore,  be  said 
knowingly  to  have  put  into  circulation  a 
libel  upon  himself. 

In  Seip  V.  Deshlcr,  170  Pa.  334,  32  Atl. 
1032,  a  libelous  letter  was  written  by  de- 
fendant and  mailed  to  the  plaintiff.  It  was 
received,  opened,  and  reaid  by  plaintifTs 
clerk,  who  was  in  the  habit  of  opening  his 
mail.  It  was  held  a  sufficient  publication  to 
charge  defendant  with  liability  in  a  civil  ac- 
tion. In  Rumney  v.  Worthley,  186  Mass. 
144,  71  N.  E.  316,  the  defendant  wrote  and 
mailed  a  libelous  letter  to  plaintiff,  whirh 
was  opened  and  read  by  his  daughter.  It 
was  held  that,  inasmuch  as  the  defendant 
had  reason  to  believe  that  other  members  of 
the  household  might  open  and  read  the  let- 
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ter,  there  was  a  publication  thereof  by  him. 
In  Allen  v.  Wortham,  89  Ky.  485,  13  S.  W. 
73,  the  libelous  letter  was  written  and 
mailed  to  plaintiff,  who  was  an  illiterate 
person  unable  to  read.  He  procured  a  third 
person  to  read  it  to  him,  and  it  was  held 
a  publication  by  the  defendant.  In  Miller 
▼.  Butler,  6  Cush.  71,  52  Am.  Dec.  768,  it 
was  held  that  where  two  persons  collaborate 
in  the  composition  of  a  libelous  letter,  writ- 
ten by  one  of  them,  and  afterwards,  by  him, 
put  into  the  postoffice  and  mailed  to  the 
person  libeled,  there  was  a  publication  by 
both  parties.  See  also  25  Cyc.  Law  &  Proc. 
p.  367 ;  Young  v.  Clegg,  93  Ind.  371 ;  Schenck 
T.  Schenck,  20  N.  J.  L.  208;  Peterson  v.  West- 
em  U.  Teleg.  Co.  65  Minn.  18,  33  L.R.A. 
302,  67  N.  W.  646.  Other  instances  where 
the  mailing  of  a  letter  addressed  to  the 
plaintiff  or  some  third  person  has  been  held 
a  publication  are  cited  in  6  Current  Law, 
417.  Our  statute  provides  (Rev.  Laws  1905, 
i  4918)  that  the  writing  and  mailing  of  a 
libelous  article  is  a  sufficient  publication, 
without  further  evidence  of  the  fact  that 
the  letter  was  received  by  the  person  to 
whom  it  was  addressed.  But  it  is  doubtful 
whether  that  statute  has  any  application  to 
civil  actions.  It  is  a  rule  applicable  more 
particularly  to  criminal  prosecutions.  Yous- 
ling  V.  Dare,  122  Iowa,  539,  98  N.  W.  371. 
It  is  apparent  from  the  authorities  cited 
that  the  courts  have  made  no  particular  ef- 
fort to  relieve  persons  circulating  libels  from 
the  consequences  of  their  wrongdoing.  They 
have  been  held  strictly  to  account,  and 
doubts  whether  a  technical  publication  has 
been  shown  have  been  resolved  against  them. 
In  harmony  with  the  prevailing  opinion  upon 
the  subject,  we  hold,  on  the  facts  of  this 
case,  that  a  publication  of  the  letter  in  ques- 
tion by  defendant  was  sufficiently  shown. 

2.  It  is  also  claimed  that  plaintiff  in  any 
event  is  entitled  to  recover  no  more  than 
nominal  damages,  and  that  the  court  should 
reverse  the  order  granting  a  new  trial  and 
permit  the  verdict  to  stand.  We  are  un- 
able to  concur  in  this  view.  The  libelous 
article  of  which  plaintiff  complains  was  a 
very  scurrilous  document;  and,  unless  the 
evidence  in  justification  and  mitigating  cir- 
cumstances shown  by  defendant  are  true, 
or  sufficient  in  the  opinion  of  the  jury  to 
defeat  recovery,  plaintiff  would  he  entitled 
to  something  more  than  mere  nominal  dam- 
ages. The  trial  court  evidently  was  of  the 
opinion  that  a  recovery  of  nominal  damages 
would  not  be  adequate,  and,  by  ordering  a 
new  trial,  we  must  assume  that  such  was 
its  conclusion.  We  have  often  declined  to 
reverse  a  trial  court  merely  for  the  purpose 
of  permitting  the  recovery  of  nominal  dam- 
ages. Palmer  v.  Degan.  58  Minn.  505,  60  N. 
W.  342;  Singer  Mfg.  Co.  t.  PotU,  69  Minn. 
16  L.R.A.(N.S.) 


240,  61  N.  W.  23.  But,  where  the  trial 
court  has  granted  a  new  trial,  even  though 
it  be  probable  that  nominal  damages  only 
can  be  recovered,  we  have  not  reversed,  on 
the  maxim  De  minimis,  and  to  do  so  in 
this  case  would  be  to  establish  a  rule  which 
might  be  difficult  of  uniform  application  in 
the  future.  Reliance  must  be  had  in  such 
cases  in  the  discretion  of  the  trial  court, 
and  controlling  effect  given  to  its  conclu- 
sion; and,  although  we  are  impressed  with 
the  righteousness  of  the  verdict  in  this  par- 
ticular case,  and  with  the  fact  that  in  all 
probability  no  more  than  nominal  damages 
will  ever  be  recovered  by  plaintiff,  still  we 
are  not  prepared  to  say  that  the  learned 
trial  court  was  not  right,  or  that  it  abused 
its  discretion  in  granting  a  new  trial. 

It  is  unnecessary  to  consider  the  other 
questions  argued  in  the  briefs.  What  has 
been  said  disposes  oi  all  the  material  as- 
signments of  error,  and  the  order  appealed 
from  is  affirmed. 


CAiiiFOBNiA  supremh:  comtT. 

(In  Banc.) 
A.  H.  CARPENTER,  Appt., 

V. 

W.  F.  SIBLEY  et  al.,  Respts. 

(—  Cal.  — ,  94  Pac.  879.) 

Malicious     prosecution  —  conviction  — 
perjury. 

The  presumption  of  probable  cause  for  a 
prosecution  arising  from  conviction  is  de- 
stroyed if  it  was  secured  by  fraud  or  per- 
jury. 

(March  13,  1908.) 


Caae  Note.  —  Effect  on  preaumption  of 
probable  catwie  for  proitecution  of 
fact  that  conviction  teas  procured  by 
fraud,  or  perjury,  or  other  undus 
means. 

Although  the  courts  disagree  to  some  ex- 
tent as  to  what  effect  a  conviction  in  a 
criminal  proceeding,  or  the  obtaining  of  a 
judgment  in  a  civil  proceeding,  not  ob- 
tained by  fraud,  perjury,  subornation,  or 
other  undue  means,  has  on  the  question  as 
to  whether  there  existed  probable  cause  for 
the  prosecution,  thpy  almost  unanimously 
agree  that  the  use  of  fraud,  perjury,  or  other 
undue  means  in  procuring  a  judgment  or 
conviction  rebuts  every  presumption  as  to 
probable  cause  arising  from  such  conviction. 

Thus,  in  Burt  v.  Place,  4  Wend.  591,  an 
action  for  malicious  prosecution  was  allowed 
notwithstanding  a  judgment  against  the 
plaintiff,  obtained  by  reason  of  the  fact 
that  the  defendant  unjustly  had  him  de- 
tained in  prison  in  order  to  prevent  his 
'iiaking  a  defense. 

So.    in    Johnson    v.    Girdwood,    7    Miso. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  San  Joaquin 
County  in  defendants'  favor  in  an  action 
brought  to  recover  damages  for  alleged  ma- 
licious prosecution.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  H.  Carpenter,  for  appellant: 

If  a  judgment  of  conviction  is  obtained  by 
fraud  it  is  not  evidence  of  probable  cause. 

HoUiday  v.  Hollidav,  123  Cal.  26,  55  Pac. 
703. 

Messrs.  Nichol  &  Orr,  Clary  &  Ijouttit, 
and  C.  Ij.  Neumiller,  for  renpondenta: 

Probable  cause  is  shown  by  a  judgment 
of  conviction,  even  though  afterwards  re- 
versed; and  a  charge  of  conspiracy  adds 
nothing  to  the  case. 

Root  v.  Rose,  0  N.  D.  576.  72  N.  W.  1023 ; 


Parker  v.  Huntington,  7  Gray,  36,  66  Am. 
Dec.  455. 

The  only  fraud  which  will  set  aside  the 
force  of  a  judgment  is  extrinsic  fraud,  no 
matter  if  such  judgment  be  procured  by  per- 
jured testimony. 

Pico  V.  Cohn,  91  Cal.  129,  13  L.RA.  336, 
25  Am.  St.  Rep.  159,  25  Pac.  970.  27  Pac. 
537;  Hanley  v.  Hanlev.  114  Cal.  690,  46  Pac. 
737;  Heller  v.  Dyerville  Mfg.  Co.  IIG  CaL 
127,  47  Pac.  1017. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court : 

Plaintiff  filed  his  complaint  against  the 
defendants,  the  district  attorney  and  the 
sheriff  of  San  Joaquin  county,  with  others, 
seeliing  a  recovery   for  malicious   prosecu- 


651,  28  N.  Y.  Supp.  151  (Affirmed  without 
opinion  in  143  N.  Y.  660,  39  N.  E.  21), 
where  the  prosecutor,  by  demurrer,  admitted 
that  he  fraudulently  induced  the  plaintiff  to 
plead  guilty  to  a  crime  of  which  he  was  in- 
nocent, stating  that  it  would  benefit  the  lat- 
ter and  terminate  the  proceedings  against 
him,  it  was  held,  despite  the  conviction,  that 
he  could  recover  the  damages  he  sustained 
by  reason  of  the  prosecution. 

In  Boogher  v.  Hough,  99  Mo.  183,  12  S. 
W.  624,  where  it  was  alleged  that  the  plain- 
tiff was  convicted  of  criminal  libel  because 
of  the  fraudulent  practice  on  the  part  of 
the  defendants  in  depriving  him  of  the  tes- 
timony of  his  principal  witness,  it  was  held 
that  the  fraudulent  acts  complained  of  were 
sufficient,  in  an  action  for  malicious  prose- 
cution, to  obviate  and  countervail  the  force 
and  effect  of  the  conviction. 

In  Mesnier  v.  Denike,  82  App.  Div.  404, 
81  N.  Y.  Supp.  818,  it  was  held  that  the 
making  of  an  order  in  a  civil  proceeding 
for  contempt,  adjudging  that  the  plaintiff 
was  guilty  of  contempt  and  committing  him 
to  jail,  was  not  conclusive  evidence  of  the 
existence  of  probable  cause  in  a  subsequent 
action  against  the  defendant  for  malicious 
prosecution  where  it  appears  that  such  or- 
der was  obtained  by  an  affidavit  made  by 
the  defendant,  containing  false  statements, 
and  that  plaintiff  did  not  read  the  affidavit 
or  have  it  read  to  him,  and  signed  it  with- 
out knowing  its  contents. 

In  Ross  v.  Hixon,  46  Kan.  550,  12  L.R.A. 
760,  26  Am.  St.  Rep.  123,  26  Pac.  955,  it 
was  held  that  the  finding  of  an  examining 
magistrate  that  an  offense  had  been  com- 
mitt^'d,  and  that  there  was  probable  cause  to 
believe  that  defendant  was  guilty  thereof, 
was  only  prima  facie  evidence  of  probable 
cause,  in  an  action  for  malicious  prosecution 
brought  by  such  defendant  against  the  pros- 
ecuting witness,  and  was  rebuttable  by  show- 
ing that  it  was  obtained  by  fraud  or  undue 
means. 

In  Olson  v.  Neal,  03  Iowa,  214,  18  N.  W. 
803.  it  was  held  that  proof  that  a  judgment 
or  conviction  was  baaed  upon  false  testi- 
mony, and  that  it  was  without  foundation 
in  law.  was  sufficient  to  overcome  the  prima 
16  L.R.A.(N.S.) 


facie  evidence  resulting  therefrom,  that  there 
was  probable  cause  for  the  prosecution. 

In  MacDonald  v.  Schroeder,  214  Pa.  411, 
6  L.R.A.(N.S.)  701,  63  Atl.  1024,  it  wa« 
held  that  a  verdict  of  guilty,  set  aside  and 
followed  by  an  acquittal,  is  not  conclusive 
evidence  of  probable  cause,  in  an  action  for 
malicious  prosecution,  where  it  seemed  from 
the  case  that  the  verdict  had  been  secured 
by  improper  testimony  or  undue  means. 

Other  cases  holding  to  the  same  effect  are : 
Gilmore  v.  Mastin,  115  111.  App.  46,  where 
the  plaintiff,  through  the  perjury  of  the  de- 
fendant, was  convicted  of  the  crime  of  ob- 
taining money  by  false  pretenses,  and  of 
criminal  conspiracy  to  obtain  money  by  the 
use  and  means  of  the  confidence  scheme; 
Mitchell  V.  Southwestern  R.  Co.  75  Ga.  398, 
where,  by  alleged  false  or  malicious  allega- 
tions, the  defendant  obtained  an  injunction 
to  rebuild  a  certain  dam;  Memphis  Gayoso 
Gas  Co.  V.  Williamson,  9  Heisk.  314,  where, 
as  was  alleged  in  the  allegations  of  the  dec- 
laration, the  defendant  falsely  and  mali- 
ciously aided  in  procuring  an  injunction  re- 
straining plaintiff  from  making  preparation 
for  the  furnishing  of  gas  to  the  inhabitants 
of  a  certain  city. 

In  Jones  v.  Louisville  &  N.  R.  Co.  29  Ky. 
L.  Rep.  945,  96  S.  W.  793,  it  was  held  that, 
although  an  indictment  by  the  grand  jury 
is  ordinarily  prima  facie  evidence  of  prob- 
able cause,  yet,  where  the  facts  show  that 
the  defendant  was  instrumental  in  having 
the  plaintiff  arrested  and  in  procuring  the 
indictment  against  him,  and  also  that  the 
plaintiff  was  innocent  of  the  charges  pre- 
ferred against  him,  such  evidence,  in  connec- 
tion with  the  verdict  of  acquittal,  is  suf- 
ficient to  overcome  the  presumption  of  prob- 
able cause  arising  from  the  conviction. 

But  in  Griffis  v.  Sellars,  20  N.  C.  316 
(4  Dev.  ft  B.  L.  176)  a  verdict  and  judg- 
ment of  conviction  in  a  court  of  competent 
jurisdiction  was  held  to  be  conclusive  evi- 
dence of  probable  cause,  althoush  the  party 
convicted  was  afterwards  acquitted  upon  an 
appeal  to  a  higher  court,  and  it  was  offered 
to  show  that  the  conviction  was  obtained 
through  the  perjury  of  the  defendant.  The 
court  said:  "It  is  doubtless  a  grievous  thing 
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tion.  Defendants  interposed  a  general  de- 
murrer to  the  complaint,  which  was  over- 
ruled. Subsequently  they  joined  issue  by 
answering,  a  jury  was  impaneled  at  the  re- 
quest of  the  pltiintifT,  and  defendants  again 
interposed  their  general  demurrer  in  the 
form  of  objection  to  the  introduction  of  any 
evidence  because  of  insufficient  facts  alleged 
in  the  complaint.  This  objectiop  was  timely, 
sin.^  it  may.  be  interposed  at  a..y  stage  of 
the  case.  Buckman  ■-,  Hatch,  139  Cal.  63, 
72  Pac.  445;  Bell  v.  Thompson,  147  Cal.  689, 
82  Pac.  327 ;  Hall  v.  Linn,  8  Colo.  264,  5  Pac. 
643.  The  court  sustained  this  objection,  and, 
plaintiff  declining  to  amend,  a  judgment 
of  dismissal  was  entered  and  plaintiff  ap- 
peals. 
Plaintiff  charged  in  his  complaint  that  the 


district  attorney  and  the  assistant  district 
attorney  and  the  slicriff  and  other  persons 
maliciously  and  feloniously  conspired  and 
agreed  to  falsely  charge  and  accu.se  the  plain- 
tiff of  the  crime  of  subornation  of  perjury; 
and  to  convict  and  punish  him  therefor; 
that,  in  pursuance  of  this  conspiracy,  the 
conspirators  unlawfully  procured  false  evi- 
dence to  be  given  before  the  grand  jury  of 
the  county,  by  means  of  which  false  evi- 
dence they  caused  plaintiff  to  be  wrongfully 
and  unlawfully  indicted  for  the  crime  of  sub- 
ornation of  perjury;  that  the  indictment 
was  insufficient  in  form  and  substance,  and 
did  not  state  a  public  offense;  that  it  was 
presented  to  the  superior  court.  Plaintiff 
was  arraigned  thereon,  and  pleaded  not 
guilty.     Subsequently  his  trial  ivas  had  be- 


that  a  person  should  be  concluded  as  to  any 
of  his  rights  by  a  judgment  founded  in  error, 
and  especially  if  procured  by  perjury  or 
subornation  of  perjury.  But  that  is  the 
consequence  of  every  judgment,  although  it 
may  have  been  thus  procured;  and  the  con- 
clusiveness of  a  judicial  sentence  is  not  more 
oppressive  in  its  application  to  a  case  of  this 
sort  than  to  any  other,  in  which  the  party 
to  be  affected  may  be  able  satisfactorily  to 
explain  or  contradict  the  former  proofs 
against  him.  Every  party  is  supposed  to 
bring  to  the  trial  all  such  proof  as  he  may 
have,  that  is  material  to  the  support  of 
the  issue  on  his  part;  and  every  court,  in 
cases  within  its  jurisdiction,  must  be  deemed 
ccnnpetent  duly  to  weigh  the  facts  and  cir- 
cumstances thus  in  evidence,  and  the  credit 
of  the  witnesses  deposing  to  them.  Hence,  an- 
other court,  before  which  the  matter  is 
brought  collaterally,  must  receive  that  sen- 
tence as  proving  its  own  verity,  and  cannot 
loc^  beyond  it  to  the  evidence  on  which  it 
was  founded."- 

In  Parker  t.  Huntington,  7  Gray,  36,  66 
Am.  Dec.  455,  the  plaintiff  brought  an  action 
against  the  district  attorney  and  another  for 
malicious  prosecution,  and  alleged  that  his 
conviction  was  obtained  by  fraud  and  false 
testimony  of  the  defendants.  It  appeared 
that,  after  his  conviction,  he  obtained  a  new 
trial  on  the  ground  of  newly  discovered 
evidence,  in  which  the  jury  disagreed;  upon 
another  effort  to  convict  him,  he  was  acquit- 
ted on  the  only  count  submitted,  and  there- 
upon the  then  district  attorney  entered  a 
nolle  prosequi  on  the  other  count.  It  was  held 
that  his  conviction  was  conclusive  evidence 
of  probable  cause  for  the  prosecution.  This 
case  follows  Parker  v.  Farley,  10  Cush.  279, 
in  which  a  verdict  of  gtiilty,  which  was 
afterward  set  aside  for  newly  discovered 
evidence,  and  a  nolle  prosequi  finally  entered, 
was  held  to  be  conclusive  evidence  of  prob- 
able cause,  although  it  appears  from  the  case 
that  the  plaintiff  alleged  in  his  declaration 
that  he  had  been  convicted  on  false  testi- 
mony. 

It  should  be  remembered  that  in  this  lat- 
ter case  it  was  held  not  to  be  such  a  termi- 
nation of  an  indictment  as  is  necessary  to  I 
16  L.R.A.(N.S.) 


sustain  an  action  for  a  malicious  prosecu- 
tion, where  it  appears  that  the  plaintiff  en- 
deavored to  obtain  exemption  from  trial  by 
requiring  the  district  attorney  to  enter  a 
nolle  prosequi,  and  which  was  finally  so  en- 
tered. 

It  is  to  be  observed  that  in  the  above 
cases,  with  the  exception  of  Parker  v.  Far- 
ley, the  suit,  either  by  reversal  through  ap- 
peal to  a  higher  court,  dismissal,  or  other- 
wise, was  finally  determined  in  favor  of  the 
plaintiff.  And  it  would  seem  that,  unless 
the  suit  for  which  the  plaintiff  brings  his 
action  of  malicious  prosecution  finally  so 
resulted,  the  fact  that  the  conviction  was 
the  result  of  fraud  or  perjury  can  be.  of  no 
avail. 

Thus,  in  Caring  v.  Frastr,  76  Me.  37, 
where  an  action  was  brought  against  several 
defendants  for  conspiring  together  to  pro- 
cure the  plaintiff  to  be  indicted  and  convicted 
of  a,  crime  by  false  and  perjured  testimony, 
and  for  causing  him  to  be  thus  indicted  and 
convicted  by  false  and  perjured  testimony, 
the  court  said  that,  even  if  this  were  an  ac- 
tion for  malicious  prosecution,  the  action 
could  not  be  maintained,  since  ther$  was  no 
allegation  that  the  prosecution  had  been  de- 
termined in  favor  of  the  plaintiff,  or  had 
been  finally  abandoned;  the  allegation  in 
this  case  being  that  the  county  attorney  had 
entered  on  the  record  a  nolle  prosequi  to  the 
indictment. 

In  Severance  v.  Judkins,  73  Me.  376,  it 
was  held  that,  although  the  conviction  of  a 
minor  son  was  procured  through  fraud  and 
pcr'ury,  the  father  could  not  maintain  an 
action  for  malicious  prosecution,  where  it 
appeared  that  such  conviction  remains  unre- 
versed. 

In  Williams  v.  Woodhouse,  14  N.  C.  (3 
Dev.  L.)  257,  where  a  person  was  convicted 
of  a  charge  which  in  this  case  seems  to  have 
remained  unreversed,  it  was  held  that  he 
could  not,  in  any  form  of  action,  recover 
against  the  prosecutor,  although  the  convic- 
tion was  alleged  to  be  the  result  of  con- 
spiracy and  perjury. 

And  see  Parker  v.  Huntington  and  Parker 
V.  Farley,  supra. 

However,  in  Murphy  v.  Ernst,  46  Neb. 
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fore  a  jury,  and  "the  said  conspirators  then 
and  there,  during  the  trial  of  said  case, 
made  use  (>f  the  false  and  perjured  evidence 
of  thieves  and  perjurers,  which  they  had 
corruptly  and  maliciously  procured  by  means 
of  promises  of  immunity  from  crimes  and 


other  inducements,  and  offered  and  intro- 
duced such  testimony,  which  they  then  and 
there  knew  to  be  false,  in  evidence  at  said 
trial  against  plaintiff."  There  then  follow 
allegations  of  intimidation  against  the  jury 
whereby  the  jury  was  coerced  into  bringing 


1,  64  N  W.  353,  the  court  recognized  that 
fraud  or  perjury  in  the  procuring  of  ».  con- 
viction, even  thougli  that  conviction  re- 
mained unreversed,  permitted  the  bringing 
of  an  action  for  malicious  prosecution.  In 
this  case,  however,  fraud  had  not  been  proved 
sufficiently  to  warrant  the  application  of 
the  exception. 

In  Antcliff  v.  June,  81  Mich.  477,  10  L.R. 
A.  621.  21  Am.  St.  Rep.  S.SS,  45  N.  W.  1019, 
where  a  judgment  against  plaintiff  in  a  jus- 
tice's court  was  procured  through  fraud 
and  undue  means  of  an  attorney  and  his 
client,  it  was  contended,  in  an  action  for 
malicious  prosecution,  that  the  suit  did 
not  terminate  in  favor  of  the  plaintiff.  It 
was  held,  however,  that  the  judgment  was 
void  upon  the  face  of  the  justice's  docket 
and  files,  the  summons  not  having  been  is- 
sued t^s  per  statutory  requirement,  and  thus 
did  not  prevent  the  plaintiff  from  recovering 
in  this  suit. 

In  many  cases,  although  no  fraud  or  per- 
jury wa«  alleged  or  proved,  thus  giving  no 
occasion  for  the  application  of  the  rule,  it 
is  stated  that  a  conviction  is  conclusive  or 
prima  facie  evidence,  whatever  the  case  may 
be,  of  probable  cause  unless  such  con- 
viction is  procured  by  fraud,  perjury,  or 
other  undue  means;  thus  apparently  recog- 
nizing the  rule  that  fraud  or  perjury  in  pro- 
curing a  conviction  destroys  the  prcsump- 
'tion  of  probable  cause  for  the  prosecution. 
Among  many  other  cases  of  this  class,  are 
the  following:  Crescent  City  L.  S.  L.  4 
S.  H.  Co.  V.  Butohcrs'  Union,  S.  H.  &  L. 
S.  L.  Co.  120  U.  S.  141,  30  L.  ed.  614,  7 
Sup.  Ct.  Rep.  472 ;  Holliday  v.  Holliday,  123 
Cal.  26,  55  Pac.  703;  Hartshorn  v.  Smith, 
104  Ga.  2.15,  30  S.  E.  006 ;  Short  v.  Spragins, 
104  Ga.*628.  30  S.  E.  810;  Adams  v.  Bick- 
nell,  126  Ind.  210,  22  Am.  St.  Rep.  576,  25 
N.  E.  804;  Spring  v.  Besore,  12  B.  Mon.  551 ; 
Kaye  v.  Kean,  18  B.  Alon.  839 ;  Cloon  v.  Ger- 
ry, 13  Grav,  203;  Phillips  v.  Kalamazoo,  53 
Mich.  33,  18  N.  VV.  547;  Thick  v.  Washer, 
137  Mich.  155.  100  N.  W.  394;  SkelBngton  v. 
Elvward,  97  Minn.  244,  114  Am.  St.  Rep. 
711,  105  N.  W.  038;  Murphy  v.  Ernst,  su- 
pra; Miller  v.  Deere.  2  Abb.  Pr.  1;  Root  v. 
Rose,  6  N.  D.  575.  72  N.  W.  1022;  Putnam 
V.  Stalker  (Or.)  91  Pac.  303;  Giusti  v.  Del 
Papa.  19  R  I.  ."JSS,  33  Atl.  525;  Lawrence 
v.  Cleary,  88  Wis.  473,  60  N.  W.  793. 

In  Palmer  v.  Avery,  41  Barb.  301,  Af- 
firmed without  opinion  in  41  K.  Y.  619. 
the  court  acceded  to  the  proposition  that  a 
conviction  or  judgment  procured  solely  by 
a  false  oath  is  not  sullicient  evidence  of  prob- 
able cause  to  be  a  good  defense  to  an  action 
for  malicious  proHPCution;  but  held  that  in 
this  case  the  complainant  could  ne^.  by  bis 
own  oath,  prove  that  his  adversary  ibtained 
a  judgment  against  him  by  false  nwenring. 

In  Dennehey  v.  Woodsum,  100  Mass.  196, 
15  L.R.A.(N.S.) 


where  it  was  alleged  that  plaintiff's  convic- 
tion was  obtained  by  false  testimony,  the 
court  said:  "If  the  conviction  had  been  ob- 
tained solely  upon  the  defendant's  own  false 
testimony,  there  would  be  strong  reason  for 
holding  that  it  afforded  no  evidence  of  prob- 
able cause;  and  then  the  ultimate  acquittal 
might  warrant  the  maintenance  of  the  ac- 
tion;" there  being  no  allegation  that  there 
was  no  other  testimony,  and  thus  an  ab- 
sence of  probable  cause,  the  court  did  not 
apply  this  rule. 

In  Blucher  v.  Zflnker,  19  Ind.  App.  615, 
49  N.  E.  911,  where  the  plaintiff,  among  oth- 
er things,  alleged  that  he  had  not  c<Mnmitted 
any  crime,  as  defendant  and  his  attorney 
knew;  that  the  purpose  of  the  prosecution 
was  to  coerce  plaintiff  to  settle  a  difficulty 
with  defendant;  that  the  defendant,  by  his 
attorney,  represented  to  the  justice  and  jury 
that  plaintiff's  acts  constituted  a  criminal 
offense;  that  they  believed  his  statements, 
which  were  untrue;  that  said  attorney  told 
the  jury  that,  if  they  did  not  convict,  they 
would  not  get  their  fees;  and  that,  when 
the  affidavit  was  filed,  defendant  was  noti- 
fied by  the  prosecuting  attorney  that  the 
facts  stated  did  not  constitute  any  offense, — 
it  was  held  that  facts  stated  did  not  show 
fraud  or  collusion,  and  therefore  were  in- 
sufficient to  take  the  case  out  of  the  general 
rule  that  a  conviction  before  a  justice  of  the 
peace  is  conclusive  evidence  of  probable 
cause. 

It  is  to  be  noted  that  in  Cabpenteb  v. 
Sibley  the  respondents  recognized  that  the 
general  principle  that  conviction  establishes 
probable  cause  is  subject  to  the  modification 
that  the  judgment  of  conviction  has  not  been 
procured  by  fraud,  but  argued  that  the 
only  fraud  which  would  avail  the  plaintiff 
to  overcome  the  presumption  of  probable 
cau.se  established  by  the  conviction  was  ex- 
trinsic fraud,  which  would  justify  an  action 
to  set  aside  the  judgment.  It  does  not  seem 
to  appear  that  the  above  distinction  was 
made  in  any  of  the  above  cases. 

As  to  the  effect  qf  a  release  without  prose- 
cution to  create  presumption  of  want  of 
probable  cause,  see  case  note  to  National 
Life  t  Acci.  Ins.  Co.  v.  Gibson,  12  KR.A. 
(N.S.)  717. 

On  the  discharge  of  accused  by  examining 
magistrate  as  evidence  of  wpnt  of  probable 
cause,  see  case  note  to  Davis  v.  McMillan,  3 
L.R.A.(N.S.)  928. 

Verdict  of  guilty  set  aside  or  reversed  and 
followed  by  acquittal  on  a  nolle  prosequi 
as  evidence  of  probable  cause,  see  note  to 
MacDonald  v.  Schrocder,  6  L.R.A.(N.S.) 
701. 

Acquittal  or  discharge  on  a  criminal 
charge  as  evidence  of  want  of  probable  cause, 
Kee  subject  note  to  Bekkeland  v.  Lyons,  64 
L.R.A.  474. 
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in  a  false  verdict;  that  judgment  of  guilty 
was  entered  upon  the  verdict,  and  plaintiff 
was  sentenced  to  a  term  of  imprisonment; 
that  he  appealed  to  the  supreme  court  of 
the  state,  making  application  for  bail  and 
for  a  certificate  of  probable  cause  pending 
his  appeal,  and  that  the  granting  of  the  one 
and  the  issuance  of  the  other  were  opposed 
by  defendants;  that  he  suffered  two  hundred 
and  sixty-one  days  of  imprisonment;  that 
the  supreme  court  reversed  the  judgment 
and  the  cause  wao  remanded  for  a  new  trial, 
and  subsequently,  upon  the  application  and 
motion  of  the  district  attorney,  made  in 
open  court,  the  superior  court  dismissed  the 
action  and  ordered  plaintiff  released  and  his 
bondsmen  discharged. 

Respondents'  argument  in  support  of  their 
contention  as  to  the  insufficiency  of  the  com- 
plaint is  that,  in  order  to  support  an  action 
for  malicious  prosecution,  the  plaintiff  must 
allege  malice  and  want  of  probable  cause  for 
instituting  the  action  complained  of;  and 
this,  of  course,  is  well  settled.  Holliday 
▼.  Holliday,  123  Cal.  26,  55  Pac.  703;  Dow- 
dell  V.  Carpy,  129  Cal.  168,  61  Pac.  948. 
They  urge,  further,  that  probable  cause  is 
shown  by  a  judgment  of  conviction,  even 
though  that  judgment  be  afterwards  reversed, 
and  there  is  authority  of  much  weight  sup- 
porting this  contention.  Root  v.  Rose,  6 
N.  D.  575,  72  N.  W.  1023;  Nehr  v.  Dobbs, 
47  Neb.  867,  66  N.  W.  864. 

Respondents  next  contend  that  the  com- 
plaint itself  shows  plaintiff's  conviction,  and 
thereby  conclusively  establishes,  against  his 
pleading,  the  presence  of  probable  cause  for 
his  prosecution.  Respondents  recognize  that 
the  general  principle  that  the  conviction  es- 
tablishes probable  cause  is  subject  to  the 
modification  that  the  judgment  of  conviction 
has  not  been  procured  by  fraud  at  the  in- 
stance or  instigation  of  the  defendants. 
Such,  of  course,  is  the  established  rule.  Hol- 
liday V.  Holliday,  supra;  Crescent  City  L. 
S.  L.  &  S.  H.  Co.  V.  Butchers'  Union  S.  H. 
ft  L.  8.  L.  Co.  120  U.  S.  141,  30  L.  ed.  614, 
7  Sup.  Ct.  Rep.  472. 

Respondents  then  argue  that  the  only 
fraud  which  will  avail  the  plaintiff  to  over- 
come the  presumption  of  probable  cause  es- 
tablished by  the  conviction  is  extrinsic  fraud 
which  would  justify  an  action  to  set  aside 
the  judgment.  Here  respondents  fall  into 
error.  The  rule  that  only  extrinsic  fraud 
may  be  made  the  basis  of  an  action  to  set 
aside  a  judgment  is  a  rule  founded  in  neces- 
sity. It  is  to  the  interest  of  the  state  that 
there  should  be  an  end  to  litigation.  If  it 
were  permitted  that  a  litigant  could  main- 
tain an  action  to  overthrow  a  judgment  up- 
on the  ground  that  perjured  testimony  had 
been  employed  against  him,  or  upon  any 
other  ground  than  extrinsic  fraud,  litigation 
16  L.R.A.(N.S.) 


would  have  no  end.  Pico  v.  Cohn,  91  Cal. 
129,   13  L.R.A.  336,  25  Am.  St.  Rep.   159, 

25  Pac.  970,  27  Pac.  537.  But  this  is  very 
far  from  saying  that,  because  the  law  denies 
to  a  litigant  this  particular  form  of  redress 
for  such  an  injury,  it  denies  him  any  redress 
whatsoever.  Certainly,  if  a  man  has  pro- 
cured an  unjust  judgment  by  the  knowing 
use  of  false  and  perjured  testimony,  he  has 
perpetrated  a  great  private  wrong  against 
his  adversary.  If  that  judgment  is  in  the 
form  of  a  judgment  of  criminal  conviction, 
it  would  be  obnoxious  to  everyone's  sense 
of  right  and  justice  to  say  that,  because-  the 
infamy  had  been  successful  to  the  result  of 
a  conviction,  the  probable  cause  for  the 
prosecution  was  thus  conclusively  estab- 
lished against  a  man  who  had  thus  been 
doubly  wronged.  Therefore,  while  it  may 
be  true  that  the  fraud  alleged  in  this  com- 
plaint is  not  such  a  fraud  as  would  support 
an  action  for  the  setting  aside  of  a  judg- 
ment, it  is  still  a  fraud  which  will  support 
an  action  for  a  remedy  for  the  private  wrong 
thus  committed.  So  we  find  it  laid  down 
that  the  general  rule  now  is  "that,  if  the 
declaration  or  complaint  shows  a  conviction 
of  the  plaintiff,  yet,  if  it  be  averred  that 
the  conviction  was  procured  by  fraud,  per- 
jury, or  subornation  of  perjury,  or  other 
unfair  conduct  on  the  part  of  the  defendant, 
the  presumption  of  probable  cause  is  effectu- 
ally rebutted."  13  Enc.  PI.  ft  Pr.  p.  449, 
and  note;  Spring  v.  Besore.  12  B.  Mon.  555; 
Ross  V.  Hixon,  46  Kan.  550,  12  L.R.A.  760, 

26  Am.  St.  Rep.  123,  26  Pac.  956;  Crescent 
City  L.  S.  L.  ft  S.  H.  Co.  v.  Butchers'  Union 
S.  H.  ft  L.  S.  L.  Co.  supra. 

It  follows  from  the  foregoing  that  the 
court  erred  in  sustaining  defendants'  objec- 
tion to  the  introduction  of  evidence  and  in 
dismissing  the  action.  Therefore  it  is  or- 
dered that  the  judgment  be  reversed  and  the 
cause  restored  to  the  calendar  of  the  trial 
court. 

We  concur:  Shaw,  J.j  Angellotti,  J.; 
SIoss,  J.;  McFarland,  J.,  Iiorlgan,  J. 


INDIANA  SUPREME  COURT. 

WILLIAM  H.  STONE,  Appt., 

V. 

HARRT  FRITTS. 
(—  Ind.  — ,  82  N.  E.  792.) 

School-teacher's  license  —  revocation. 

1.  Authorizing  the  county  superintendent 
to  revoke  a  school  teacher's  license  does  not 
deprive  the  latter  of  his  constitutional  rights 
of  access  to  the  courts,  or  to  just  compensa- 
tion for  the  taking  of  property;  nor  does  it 
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nnoonstitutionalljr  confer  judicial  power  up- 
on a  ministerial  officer. 
Same  —  Injunction. 

2.  Equity  may  enjoin  the  revocation  of  a 
school  teacher's  license  for  other  than  a  stat- 
utory cause. 

Same  —  pleading. 

3.  A  school  teacher  cannot  enjoin  the 
revocation  of  his  license  upon  the  charge  of 
refusal  to  board  in  the  school  community, 
on  account  of  which  he  cannot  open  the 
dally  sessions  in  reasonable  time,  where  the 
charge  of  refusal  to  board  in  the  community 
might  have  been  amended  or  stricken  out  at 
the  hearing  before  the  commissioner. 
Same  —  grounds. 

4.  Under  statutory  authority  to  revoke  * 
teacher's  license  for  general  neglect  of  the 
business  of  the  school,  failure  to  attend  the 
institutes  provided  by  law,  and  to  make 
daily  preparation  necessary  for  successful 
teaching,  are  grounds  for  revocation. 
Same  — official  authority. 

6.  One  accepting  a  license  to  teach  school 
cannot  resort  to  the  courts  to  prevent  its 
revocation  on  statutory  grounds  by  the  prop- 
er school  oflScers,  but  must  submit  himself 
to  their  authority. 
Same  —  bias. 

6.  Bias,  or  want  of  judicial  capaci<7,  on 
the  part  of  a  school  superintendent,  is  no 
ground  for  interference  by  the  courts  with 
the  exercise  of  his  jurisdiction  to  revoke  a 
teacher's  license  on  statutory  grounds. 

(November  26,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Owen  County 
in  plaintiff's  favor  in  a  suit  to  enjoin  the 
revocation  of  plaintiff's  school  teacher's  li- 
cense.   Reversed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Willis  HIckam  for  appellant. 
Mr.  O.   Matthews  for  respondent. 

Montgomery,  J.,  delivered  the  opinion 
of  the  court: 

Appellee  brought  this  action  to  enjoin  ap- 
pellant, as  county  superintendent,  from  re- 
voking his  license  to  teach  school.  It  ap- 
pears from  the  complaint:  That  ap- 
pellee    is     a    school     teacher     of     twenty 


years'  experience,  and  that,  on  October  18, 
1905,  while  engaged  in  teaching  in  Owen 
county,  appellant  prepared  and  filed  against 
him  as  such  teacher  the  following  charge  and 
specifications,  to  wit:  "(1)  You  have  re- 
fused -without  good  reason  to  board  in  your 
school  community.  On  this  account,  you  are 
unable  to  reach  your  school  so  as  to  begin 
daily  school  sessions  at  a  reasonable  time. 
(2)  You  have  refused  without  reason  to  at- 
tend the  preliminary  township  institute,  and 
the  monthly  township  institute.  (3)  You 
have  refused  without  reason  to  give  regular 
attendance  at  the  teachers'  county  institute. 
(4)  You  do  not  make  daily  preparation  nec- 
essary for  successful  teaching."  That  appel- 
lee appeared  in  response  to  notice,  and  such 
proceedings  were  had  as  resulted  in  the  dis- 
missal of  such  charge,  and,  on  completion  of 
his  school  term,  appellant  issued  to  him  a 
success  grade  of  92  per  cmt  as  a  teacher. 
That  afterwards  appellee  secured  from  the 
state  superintendent  a  license  to  teach  for 
twenty-four  months  from  the  28th  day  of 
April,  1906,  and,  on  July  5th  following,  ap- 
pellant notified  appellee  to  appear  at  his 
o£Sce  and  make  answer  to  the  above  charge, 
and  show  cause,  if  any,  why  his  license  to 
teach  should  not  be  revoked,  and,  in  re- 
sponse thereto,  appellee  appeared  in  person 
and  by  counsel,  and  caused  the  hearing  to 
be  postponed  until  July  10th.  Appellee  fur- 
ther avers  that  neither  of  said  charges  con- 
stitutes a  cause  for  the  revocation  of  such 
license;  that  appellant  has  no  right  or  au- 
thority to  hear  and  determine  the  same; 
that,  conceding  the  sufficiency  of  such  charge 
appellant  has  no  power  to  hear  and  deter- 
mine the  same  over  the  objection  of  appellee; 
that  J  9  of  the  act  of  March  3,  1899  (Acts 
1899,  chap.  143,  p.  245),  is  unconstitutional; 
that  the  charges  are  untrue  and  false,  and 
appellant  is  not  an  impartial  magistrate, 
and  will  upon  such  charge  revoke  appellee's 
license  to  Us  irreparable  damage.  The  court 
below  overruled  appellant's  demurrer  to  the 
complaint,  and  the  assignment  that  this 
ruling  was  erroneous  presents  the  disputed 
questions  for  our  decision. 

The  statute  upon  which  this  proceeding 


Case  Note.  —  Interferetice  hy  courts 
with  revocation  of  school  teacher's 
license. 

The  holding  that  the  action  of  a  school 
superintendent  in  attempting  to  revoke  a 
license  on  other  than  statutory  grounds 
would  be  an  action  without  jurisdiction  and 
a  proper  occasion  for  interference  by  a  court 
of  equity  is  in  harmony  with  the  view  taken 
in  Superintendent  of  Schools  v.  Taylor,  105 
Ky.  387,  49  S.  VV.  38,  cited  with  approval  in 
Stone  v.  Fkitts;  and  the  two  cases  are 
also  agreed  that,  if  the  superintendent  had 
jurisdiction,  the  courts  could  not  interfere. 
15  L.R.A.(N.S.) 


In  State  ex  rel.  Peabody  v.  County  School 
Examiners,  1  Ohio  N.  P.  161,  the  court  of 
common  pleas  refused  to  compel  a  board  of 
school  examiners  to  sign  a  bill  of  exceptions 
80  as  to  allow  the  relator  to  perfect  his  ap- 
peal from  the  action  of  a  school  board  re- 
voking his  license,  on  the  ground  that,  as 
there  was  no  section  of  the  statute  providing 
for  a  review  of  the  action  of  a  board  of 
school  examiners  by  the  court  of  common 
pleas  on  a  bill  of  exceptions,  the  action  of 
the  board  was  final,  and  could  not  be  re- 
viewed by  the  court. 

.4n  extended  search  has  disclosed  no  other 
cases  upon  the  specific  subject. 
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wa»  founded  reads  as  follows:  "That  the 
county  superintendent  shall  [have]  the  pow- 
er to  revoke  licenses  heretofore  granted  by 
himself  or  predecessors,  or  hereafter  grant- 
ed by  the  state  superintendent  of  public 
instruction,  for  incompetency,  immorality, 
cruelty,  or  general  neglect,  by  the  holder,  of 
the  business  of  his  school.  Due  notice  of 
such  revocations  shall  be  given  in  writing 
by  the  county  superintendent,  and  an  appeal 
therefrom  shall  lie  to  the  stat«  superintend- 
ent of  public  instruction,  and,  if  the  same 
be  taken  within  five  days  after  notice  is 
given,  it  shall  operate  as  a  stay  of  proceed- 
ings until  the  state  superintendent  of  pub- 
lic instruction  shall  have  pas3ed  upon  such 
appeal.  The  revocation  of  the  license  of  any 
teacher  shall  terminate  his  employment  in 
the  school  in  which  he  may  have  been  em- 
ployed to  teach."  Burns's  Anno.  Stat.  1901, 
i  S9'05f.  It  is  contended  on  behalf  of  ap- 
pellee that  this  section  of  the  law  contra- 
venes S  12  of  article  1  of  the  state  Consti- 
tution, which  provides  that  the  "courts  shall 
be  open;  and  every  man,  for  injury  done  to 
him  in  his  person,  property,  or  reputation, 
shall  have  remedy  by  due  course  of  law;" 
and  also  violates  {  21  of  article  1,  which 
provides  that  "no  man's  particular  services, 
nor  his  property,  shall  be  taken  by  law 
without  just  compensation;"  and  violates 
the  provisions  of  article  3  of  the  Constitu- 
tion by  conferring  judicial  power  upon  a 
ministerial  officer.  This  complaint  can  be 
held  sufficient  only  upon  the  ground  that 
the  law  in  question  is  unconstitutional,  or 
that  the  proceeding  assailed  was  wholly 
void  for  want  of  jurisdiction  over  the  sub- 
ject-matter or  the  person  of  appellee. 

The  constitutional  questions  suggested  are 
not  of  a  serious  character.  It  must  be  re- 
membered that  the  establishment  and  r^u- 
lation  of  public  schools  rests  primarily  with 
thi  legislative  department,  and  the  constitu- 
tional provisions  invoked  by  appellee  were 
not  designed  to  trammel  the  state  in  the 
exercise  of  its  general  political  powers,  or 
to  impose  upon  the  courts  the  duty  of  inter- 
posing between  the  legislature  and  the  citi- 
zen in  matters  of  pure  governmental  con- 
cern. The  legislature,  in  the  proper  exercise 
of  its  power,  has  provided  a  general  system 
of  licenses  for  those  who  desire  to  engage 
in  teaching,  and  has  authorized  the  revoca- 
tion of  any  such  license  by  county  superin- 
tendents for  certain  prescribed  causes.  A 
license  has  none  of  the  elements  of  a  con- 
tract, and  does  not  confer  an  absolute  right, 
but  only  a  personal  privilege  to  be  exer- 
cised under  existing  restrictions  and  such 
as  may  thereafter  be  reasonably  imposed. 
Statutes  authorizing  the  issuance  of  such 
licenses  are  enacted  to  promote  the  good  or- 
der and  welfare  of  the  state,  and  may  ordi- 
16  L>R.A.(N.8.) 


narily  be  repealed  at  the  pleasure  of  the 
legislature.  Calder  v.  Kurby,  6  Gray,  697; 
Freleigh  v.  State,  8  Mo.  606;  People  ex  rel. 
Davies  v.  Tax  &  A.  Comrs.  47  N.  Y.  601; 
State  v.  Burgoyne,  7  Lea.  173,  40  Am.  Rep. 
60. 

In  the  case  of  Doyle  v.  Continental  Ins. 
Co.  94  U.  S.  535,  540,  24  L.  ed.  148,  151,  the 
Supreme  Court  of  the  United  States,  in 
speaking  of  licenses,  said:  "The  correlative 
power  to  revoke  or  recall  a  permission  is  a 
necessary  consequence  of  the  main  power.  A 
mere  license  by  the  state  is  always  revoca- 
ble." The  statute  authorizing  the  granting 
of  a  license  may  provide  for  its  revocation  in 
certain  contingencies,  and,  by  accepting  and 
acting  under  a  license,  the  licensee  consents 
to  'all  conditions  imposed  thereby,  includ- 
ing provisions  for  its  revocation.  21  Am. 
&  Eng.  Enc.  Law,  p.  826.  In  the  case  of 
Com.  y.  Kinsley,  133  Mass.  578,  the  supreme 
court  of  Massachusetts  said:  "A  licensee 
takes  his  license  subject  to  such  conditions 
as  the  legislature  sees  fit  to  impose,  and  one 
of  the  statutory  conditions  of  this  license 
was  that  it  might  be  revoked  by  the  select- 
men at  their  pleasure.  Such  a  license  is  not 
a  contract,  and  a  revocation  of  it  does  not 
deprive  the  defendant  of  any  property,  im- 
munity, or  privilege  within  the  meaning  of 
these  words  in  the  Declaration  of  Rights." 
The  supreme  court  of  Illinois,  in  discussing 
the  proprietary  interest  of  an  individual  in 
a  license  to  retail  intoxicating  liquors,  said : 
"He  received  the  license  on  the  condition 
that  it  might  be  revoked  if  he  should  sell 
liquor  on  Sunday,  and  he  thereby  assented 
to  the  terms  and  conditions."  Schwuchow 
V.  Chicago,  68  III.  444,  450. 

It  is  our  conclusion  that  the  act  in  ques- 
tion does  not  assume  to,  and  does  not,  deny 
appellee  access  to  the  courts  for  any  injury 
done  to  him  in  his  person,  property,  or  rep- 
utation, within  the  meaning  of  |  12,  art.  1,  of 
the  state  Constitution.  The  enforcement  of 
regulations  enacted  in  the  proper  exercise 
of  the  police  power  of  the  state  cannot  be  re- 
sisted as  a  taking  of  private  property  with- 
out compensation  in  violation  of  {  21,  art.  1, 
of  the  state  Constitution.  State  v.  Rich- 
creek.  167  Ind.  217,  6  L.R.A.(N.8.)  874,  119 
Am.  St.  Rep.  491,  77  N.  E.  1086;  Levy  t. 
State,  161  Ind.  261,  68  N.  E.  172;  Aurora 
v.  West,  9  Ind.  74.  It  is  equally  well  set- 
tled that  statutes  conferring  upon  a  minis- 
terial officer  or  board  power  to  issue  and 
to  revoke  licenses  are  not  invalid,  and  do  not 
clothe  such  tribunals  with  judicial  power, 
and  in  granting,  refusing,  or  revoking  any 
such  license  such  tribunal  does  not  exercise 
judicial  power  in  violation  of  constitutional 
provisions.  Spurgeon  v.  Rhodes,  167  Ind.  1, 
78  N.  E.  228;  State  ex  rel  Burroughs  v. 
Webster,  160  Ind.  621,  41  L.R.A.  212,  60  N. 
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E.  750.  We  accordingly  hold  the  statute 
above  quoted  valid  and  constitutional  as 
against  the  attack  of  appellee. 

The  remaining  question  is  whether,  in  his 
oomplaint,  appellee  has  shown  sufficient 
ground  to  invoke  the  aid  of  a  court  of  equi- 
ty. In  a  kindred  case  the  supreme  court  of 
New  Jersey  denied  a  teacher's  right  to  re- 
sort to  a  court  of  law,  using  the  following 
language:  "The  plaintiff,  having  accepted 
an  appointment  as  a  teacher  under  the 
school  law,  is  bound  by  all  of  its  provisions, 
and  has  barred  himself  from  luiving  the 
propriety  of  his  dismissal  by  the  local  school 
board  reviewed  in  any  tribunal  except  those 
specially  created  by  the  legislature  for  the 
purpose."  Draper  v.  Public  Instruction 
Comrs.  06  N.  J.  L.  54,  55,  48  Atl.  556.  The 
rule  of  estoppel  in  this  state  cannot  be  said 
to  be  so  strict  as  the  New  Jersey  doctrine  in 
view  of  the  following  provision:  "Nothing 
in  this  act,  however,  shall  be  construed  so  as 
to  change  or  abridge  the  jurisdiction  of  any 
court  in  cases  arising  under  the  school  laws 
of  this  state;  and  the  right  of  any  person 
to  bring  suit  in  any  court  in  any  case  arising 
under  the  school  laws  shall  not  be  abridged 
by  the  provision  of  this  act."  Acts  1899, 
chap.  143,  p.  242,  {  4;  S  5903,  Burns's  Anno. 
Stat.  1901.  It  is  generally  accepted  doc- 
trine that,  where  a  statute  or  ordinance  au- 
thorizes the  revocation  of  a  license  for  causes 
enumerated,  such  license  cannot  be  revoked 
upon  any  ground  other  than  one  of  the 
causes  specified.  21  Am.  &,  Eng.  Enc.  Law, 
p.  826.  The  court  of  appeals  of  Kentucky 
regards  the  act  of  a  superintendent  in  re- 
voking a  license  under  the  laws  of  that 
state  as  a  judicial  proceeding,  and  expressly 
holds  that,  if  in  any  case  the  superintendent 
is  proceeding  without  jurisdiction,  the  cir- 
cuit court  has  power  to  restrain  the  proceed- 
ing. Superintendent  of  Schools  v.  Taylor, 
105  Ky.  387,  390,  49  S.  W.  38.  We  are  not 
in  accord  with  the  Kentucky  court  in  class- 
ing the  action  of  a  school  superintendent  in 
revoking  a  license  as  judicial  in  the  tech- 
nical meaning  of  that  word,  but  we  do  hold 
that  he  may  revoke  only  for  some  statutory 
cause;  and.  if  attempting  to  proceed  upon 
grounds  wholly  out»ide  of  the  statute,  his 
action  would  be  without  jurisdiction,  and, 
upon  a  sufficient  showing,  a  court  of  equity 
might  intervene  to  prevent  the  threatened 
revocation.  If  the  superintendent  is  pro- 
ceeding to  hear  a  charge  fairly  within  the 
statute,  and  upon  reasonable  notice,  the  ac- 
cused must  follow  the  procedure  provided 
in  the  school  laws,  and,  if  aggrieved  by  the 
decision  of  the  county  sajx-rintendent,  prose- 
cute an  appeal  to  the  state  superintendent. 
Moreland  v.  Wynne  (Tex.  Civ.  App.)  62 
S.  W.  1093;  Harkness  v.  Hutcherson,  90 
Tex.  383,  38  S.  W.  1120;  Jackson  v.  Inde- 
15  h.R.A.(N.S.) 


pendent  School  Dist.  110  Iowa,  313,  81  N. 
W.  596;  Kirkpatrick  v.  Independent  School 
Dist.  63  Iowa,  586,  5  N.  W.  750;  St.  Joseph 
y.  Levin,  128  Mo.  688,  49  Am.  St  Rep.  677, 
31  S.  W.  101 ;  Carver  v.  School  Dist.  No.  6, 
113  Mich.  524,  71  N.  W.  859;  People  ex  reL 
Mclver  v.  Board  of  Education,  17  Barb.  299; 
McCrea  v.  Pine  Twp.  School  Dist.  145  Pa. 
550,  22  Atl.  1040;  Roin  v.  MarshaU,  168 
Pa.  272,  27  Atl.  945. 

Oiving  appellee's  rights  under  his  license 
the  widest  effect  allowable,  the  utmost  he 
could  ask  or  exact  of  the  state  is  that  pro- 
ceedings to  revoke  such  license  be  made  to 
conform  to  the  law  authorizing  such  revoca- 
tion. Township  and  county  institutes  for 
teachers  are  required  to  be  held,  their  at- 
tendance is  commanded,  and  pay  provided. 
§§  6009,  6010,  Burns's  Anno.  Stat.  The 
statute  quoted  authorizes  a  teacher's  license 
to  be  revoked  for  general  neglect  of  the 
business  of  his  school.  It  is  manifestly 
upon  this  ground  that  the  chai;ge  under  con- 
sideration was  predicated.  The  first  specifi- 
cation was  not  skilfully  or  aptly  phrased, 
and  in  itself  might  not  justify  the  revoca- 
tion; but  the  complaint  intended,  doubtless, 
was  not,  as  seemingly  charged,  that  appel- 
lee, without  good  reason,  refused  to  board 
in  the  school  community,  but  failed  to  open 
his  school  at  a  reasonable  hour  because  he 
needlessly  boarded  at  a  place  remote  from 
the  school.  This  feature  of  the  general 
charge,  so  far  as  we  are  advised,  might  have 
been  amended  or  stricken  out  upon  motion 
before  the  county  superintendent.  A  party 
to  a  pending  proceeding  is  not  entitled  to 
relief  by  injunction  for  matter  from  which 
he  might  obtain  relief  by  motion  in  that 
proceeding  itself.  22  Cyc.  Law  &  Proc.  p. 
772.  The  second  and  third  specifications, 
as  well  as  the  fourth,  if  true,  show  a  lack 
of  interest  in  his  work,  and  a  general  neg- 
lect of  his  duty  as  a  teacher  and  of  .the 
business  to  which  his  efforts  should  be  di- 
rected, and  bring  the  charge  within  the 
terms  of  the  statute,  and  consequently  give 
the  appellant  jurisdiction  over  the  subject- 
matter.  Jurisdiction  over  the  person  of  ap- 
pellee is  admitted  by  the  averments  of  the 
complaint.  In  these  circumstances,  the  con- 
ditions under  which  he  accepted  his  license 
compelled  him  to  submit  to  the  authority 
of  the  school  officers,  and,  if  aggrieved  by 
the  decision  of  the  county  superintendent, 
seek  redress  by  an  appeal  to  the  state  su- 
perintendent of  public  instruction.  These 
officers  are  clothed  with  special  powers  and 
charged  with  the  duty  of  holding  these  in- 
stitutes, and  of  laboring  in  every  practical 
way  to  elevate  the  standard  of  teaching,  and 
to  improve  the  condition  of  the  schools.  Ju- 
dicial officers,  howsoever  wise,  should  not 
hastily  usurp  their  prerogatives  and  funo- 
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tiona,  and  seek  to  substitute  their  opinions 
for  the  opinions  and  judgments  of  men  held 
accountable    for    results    in   educational   af- 
fairs.   Tribunals  established  by  law  may  not 
infringe  upon  the  jurisdiction  of  each  oth- 
er and,  as  this  court  said  in  the  case  of  Clay 
County   V.    Markle,    48    Ind.    96:      "In    the 
present   imperfect   state   of   human   knowl- 
edge, a  power  to  hear  and  determine  neces- 
sarily carries  with  it  a  power  which  makes 
the  determination  obligatory,  without  any 
reference   to  the  question  whether   it  was 
right  or  wrong.     If  this  were  not  so,  the 
judgment   or    determination    of   any   court 
would  be  of  no  particular  value.     It  might 
be  attacked  or  avoided  at  pleasure,  upon  the 
ground  that  the  court  or  judge  had  com- 
mitted an  error."    If  questions  affecting  the 
competency  and  general   conduct  of  teach- 
ers may  be  indiscriminately  taken  from  the 
determination  of  school  tribunals  and  sub- 
mitted to  courts  and  juries,  learned  or  un- 
learned, as  they  may  be,  no  discipline  or 
harmonious  system  can  be  preserved,  but  the 
fate  of  a  teacher  may  be  made  to  depend 
upon  his  pronunciation   of  such  words  as 
"Cuba"  and   "America,"  as  exemplified   in 
the  case  of  Carver  v.  School  Dist.  No.  6,  su- 
pra. 

Jurisdiction  of  the  county  superintendent 
being  shown,  the  allegations  with  respect  to 
his  bias  and  want  of  judicial  capacity  are 
without  force.  He  must  ansiver  to  the  body 
responsible  for  his  election  for  the  manner 
in  which  he  discharges  his  duties  so  long  as 
he  keeps  within  his  legitimate  sphere.  The 
complaint  is  insufficient  to  invoke  equitable 
relief,  and  appellant's  demurrer  thereto  for 
want  of  facts  should  have  been  sustained. 

The  judgment  is  reversed,  with  directions 
to  sustain  appellant's  demurrer  to  the  com- 
plaint. 


APPEAL  by  plaintiffs  from  an  order  of 
the  District  Court  of  the  United  States 
for  the  Eastern  Division  of  the  Southern 
District  of  Ohio  dismissing  a  claim  against 
a  bankrupt's  estate.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lurton  and  Richards,  Cir- 
cuit Judges,  and  Knappen,  District  Judge. 

Mr.  Roscoe  J.   Mauck,   for  appellants: 

A  warranty  may  cover  quantity  as  well 
as  title  and  quality. 

Sturges  V.  Bank  of  Circleville,  11  Ohio 
St.  169,  78  Am.  Dec.  296;  McCrea  v.  Long- 
streth,  17  Pa.  310;  Switzer  v.  Pinconning 
Mfg.  Co.  69  Mich.  488,  26  N.  W.  762;  25 
Cyc.  Law  &  Proc.  p.  1548;  Anderson  v. 
Northern  Nat.  Bank,  98  Mich.  543,  67  N. 
W.  808;  Mahaffcy  v.  Fe/guson,  166  Pa.  156, 
27  Atl.  21;  Rice  v.  Codman,  1  Allen,  377; 
Bissel  V.  Campbell,  64  N.  Y.  353;  Brawley 
V.  United  States,  96  U.  S.  168,  24  L.  ed. 
622;  Girdner  v.  Beswick,  69  Cal.  112,  10 
Pac.  278. 
Mr.  E.  D.  Davis  for  appellee. 

Knappen,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  appellants  filed  a  claim  against  the 
estate  of  the  bankrupt  above  named,  alleg- 
ing that  claimants  entered  into  an  agreement 
with  the  bankrupt  whereby  claimants  were 
to  purchase  from  the  Clendenin  Coal  &  Coke 
Company  all  the  merchantable  timber  on  a 
certain  tract  of  land  described,  and  to  pay 
for  the  same  the  sum  of  $2,250,  the  timber 
to  be  lumbered  on  joint  account  by  claim- 
ants, the  bankrupt,  and  a  fourth  person  (the 
two  latter  having  charge  of  the  operations). 


JTSITED     STATES    CIRCUIT    COtTBT 
OF  APPEAIiS,   SIXTH  CIRCUIT. 

R.  M.  SWITZER  et  al.,  Appts., 

V. 

CHARLES  W.  HENKING,  Trustee,  etc.,  of 
John  E.  Mills,  Bankrupt. 

(—  C.  C.  A.  — ,  168  Fed.  784.) 

Bankruptcy  —  implied  contract  —  war- 
ranty. 

A  warranty  by  a  copurchaser  of  timber 
land,  to  induce  his  associates  to  join  in  its 
purchase,  that  it  will  cut  a  certain  quantity 
of  lumber,  does  not  raise  an  implied  con- 
tract to  reimburse  them  in  case  of  loss 
through  its  failure  to  do  so,  the  claim  upon 
which  can  be  proved  against  his  estate  as 
founded  upon  contract,  express  or  implied, 
under  the  bankruptcy  act. 

(January  22,  1908.) 
16  L.R.A.(N.S.) 


Case  Note.  —  Warranty  as  inducetnent 
to  copartner  to  enter  into  a  contract, 
as  a  promise  to  indemnify. 

The  conclusion  of  the  court  in  the  above 
case,  that  a  warranty  as  to  the  quantity  of 
timber  about  to  be  purchased,  made  by  one 
of  the  purchasers  to  the  other,  could  not  be 
construed  either  as  a  warranty  of  quantity, 
as  that  term  is  technically  used,  or  as  a 
promise  to  indemnify,  is  based  on  the  tech- 
nical definition  of  the  term  "warranty."  In 
some  jurisdictions,  however,  a  liberal  con- 
struction has  been  placed  on  the  term,  and 
it  has  been  construed,  not  according  to  its 
legal  definition,  but  rather  according  to  the 
intention  of  thQ  parties.  Thus,  as  t)ie  words 
"warranty"  and  "guaranty"  are  derivatives 
from  the  same  root,  and  originally  were  the 
same,  the  letter  "g"  of  the  Norman  French 
being  convertible  with  the  "w"  of  the  Ger- 
man and  English,  they  are  very  frequently 
used  interchangeably;  and,  in  many  juris- 
dictions where  the  entire  contract  indicates 
that  the  word  "warranty"  was  used  for 
"guaranty,"  or  vice  versa,' it  will  be  so  con- 
strued. 

The  fact  that  the  parties  to  a  contract 


Digitized  by 


Google 


1162 


UNITED  STATES  CIRCUIT  COURT  OF  APPEALS. 


Jait., 


the  capital  for  such  operation  to  be  ob- 
tained by  loan  through  the  joint  and  several 
obligations  of  the  four  parties;  that,  after 
paying  claimants  the  $2,250  purchase  price 
advanced,  claimants  together  were  to  have 
one  third  of  the  net  profits,  and  each  of  the 
other  parties  a  third;  that  the  banlcrupt 
was  an  experienced  timber  man;  that,  "as 
an  inducement  (to  claimants)  to  enter  into 
said  contract  and  purchase  said  timber  the 
said  bankrupt,  at  and  before  the  time  of 
the  making  of  said  contract,  represented 
and  warranted  that  the  timber  standing  and 
growing  upon  the  lands  aforesaid  would  cut 
and  manufacture  1,000,000  feet  or  more  of 
merchantable  lumber,"  when  in  fact  said 
timber  contained  but  600,000  feet  of  mer- 
chantable lumber;  that  claimants  entered 
into  the  contract  referred  to,  and  purchased 
and  paid  for  the  timber  in  sole  reliance  upon 
such  representations  and  warranty,  believ- 
ing therefrom  that  the  timber  would  out 
the  amount  stated;  that  the  title  to  said 
timber  was  taken  in  the  name  of  one  of  the 
claimants,  the  manufacturing  and  market- 
ing of  the  same  being  done  by  a  corporation 
organized  for  the  purpose  by  the  four  parties 


concerned;  that  the  timber  has  been  cut  and 
marketed,  yielding  but  800.000  feet  of  mer- 
chantable lumber,  and  that  claimants  have 
thereby  lost  $1,000.  The  petition  asks  that 
the  claim  be  referred  to  a  competent  court 
for  liquidation,  and  that  when  so  liquidated 
it  be  allowed.  The  claim  was  rejected  as 
not  provable.  The  appeal  is  from  that  ac- 
tion. 

The  sole  question  presented  is  whether  the 
claim  as  stated  is  provable.  If  provable,  it 
must  be  under  subsection  4  of  §  63a  of  the 
bankrupt  act,  which  provides  for  proof  of 
debts  founded  "upon  a  contract,  express  or 
implied,"  in  connection  with  the  provision 
in  that  section  for  the  liquidation  of  un- 
liquidated claims  prior  to  proving  and  al- 
lowance. It  is  unnecessary  to  consider 
whether  a  claim  arising  in  tort  is  provable 
under  the  bankrupt  act,  on  the  theory  of 
waiver  of  tort  or  otherwise.  Not  only  is 
there  no  charge  that  the  alleged  misrepre- 
sentations were  known  to  the  bankrupt  to 
be  untrue,  but  the  brief  of  appellants'  coun- 
sel expressly  disclaims  any  charge  of  fraud 
or  bad  faith,  and  plants  the  claim  squarely 
and  solely  upon  "an  express  warranty,  aris- 


used  the  word  "guaranty"  rather  than  the 
word  "warranty"  is  entitled  to  slight,  ii 
any,  consideration.  If  the  facts  and  cir- 
cumstances surrounding  the  parties  indicate 
the  sense  in  which  the  word  was  used,  the 
technical  distinction  in  the  significance  of 
the  two  words  will  not  be  permitted  to  de- 
feat the  plain  intent  of  the  parties.  Ac- 
cumulator Co.  T.  Dubuque  Street  R.  Co.  12 
C.  C.  A.  87,  27  U.  S.  App.  364,  64  Fed.  70. 
In  this  case,  in  construing  an  agreement  in 
connection  with  the  sale  of  electric-storage 
batteries,  that,  "in  the  event  the  equipments 
were  furnished  under  the  proposals,  'we  will 
guaranty  for  a  period  of  four  years  that 
the  cost  of  renewal  of  batteries  shall  not 
exceed' "  a  given  sum,  the  word  "guaranty" 
was  construed  to  mean  "warranty. 

So,  in  Guillon  v.  Eamshaw,  169  Pa.  463, 
32  Atl.  645,  a  "guaranty"  in  a  contract  for 
the  sale  of  iron  ore,  that  it  would  contain 
60  per  cent  of  iron,  was  construed  to  mean 
"warranty." 

While  no  other  case  has  been  found  where- 
in the  term  "warranty"  has  been  used  by  one 
purchaser  in  a  contract  or  agreement  with 
his  copurchaser  as  to  either  quantity,  qual- 
ity, value,  or  profit,  as  an  inducement  to  en- 
ter into  a  purchase,  yet  the  term  "guaranty" 
has  sometimes  been  used  in  that  respect, 
and  in  such  cases  it  has  been  treated  as  a 
contract  of  indemnity.  No  case,  however, 
has  been  found  where  the  guaranty  referred 
to  quantity. 

As  to  profits  to  be  earned  by  partner- 
ship, it  was  used  in  Grant  v.  Bryant,  101 
Mass.  667,  wherein,  in  the  copartnership  ar- 
ticles, a  provision  was  made  tliat  the  profits 
and  losses  should  be  shared  equally,  follow- 
ing which  was  a  provision  by  one  of  the  co- 
partners to  guaranty  to  the  other  a  given 
15  L.R.A.(N.S.) 


sum  toward  such  profits,  notwithstanding 
losses  to  any  extent.  This  provision  was 
construed  as  an  assurance  by  one  co- 
partner to  the  other  of  the  sum  stated  as  his 
profits  notwithstanding  losses. 

An  agreement  by  one  copartner  of  a  boat, 
with  another,  to  induce  him  to  take  an  inter- 
est in  the  boat,  to  the  effect  that  his  share 
would  pay  him  for  a  given  period  a  divi- 
dend of  not  less  than  25  per  cent,  was  con- 
strued to  be  a  personal  guaranty  for  his 
benefit  alone,  and  that  the  purchaser  of  his 
interest,  without  an  assignment  of  the  guar- 
anty, could  not  enforce  the  same;  nor  could 
the  party  guaranteed,  himself,  from  the 
time  of  the  disposal  by  him  of  his  interest. 
Bishop  V.  Alcott,  86  N.  Y.  603. 

In  Hathaway  v.  O'Gorman  Co.  26  R.  I. 
476,  69  Atl.  397,  a  provision  in  a  contract 
by  which  the  purchaser  of  tea  to  be  sold  at 
retail,  with  each  pound  of  which  was  to  be 
given  a  deed  of  a  lot  in  a  certain  described 
tract  of  land,  guaranteed  to  have  the  lots 
all  deeded  within  three  months,  was  omi- 
strucd  as  an  agreement  by  the  defendant  to 
dispose  of  all  the  lots  at  a  given  price  with- 
in a  stated  period  of  time,  for  the  breach  of 
which,  because  of  the  failure  to  dispose  of 
all  the  lots,  the  plaintiff  had  a  cause  of  ac- 
tion. 

In  Linden  y.  Thieriot,  116  App.  Div.  295, 
101  N.  Y.  Supp.  668,  an  agreement  by  the 
defendant  with  the  plaintiff,  as  an  induce- 
ment to  the  plaintiff  to  allow  the  defendant 
to  invest  the  proceeds  of  certain  securities 
for  her,  that  he  would  guarantee  that  she 
would  sustain  no  loss  by  reason  of  the  in- 
vestment, was  construed  as  a  guaranty  which 
was  an  essential  part  of  the  contract  sued 
u|Km;  and,  unless  proved,  the  plaintiff  had 
no  cause  of  action. 
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ing  out  of  and  a  part  of  an  express  con- 
tract." The  claim  is  for  reimbursement  of 
claimants  on  account  of  the  shortage  in  the 
timber  purchased.  The  specific  question 
thus  presented  is,  Does  the  claim  state  a 
promise,  express  or  implied,  on  the  part  of 
the  bankrupt,  to  so  reimburse?  The  bank- 
rupt is  not  alleged  to  have  in  terms  prom- 
ised to  make  such  reimbursement.  If  any 
such  promise  is  to  be  found,  it  must  there- 
fore be  because  implied  in  the  term  "repre- 
sent and  warrant."  The  term  "represent" 
is  not  claimed,  and  cannot  well  be  claimed, 
to  imply  a  promise  to  reimburse.  The  dis- 
cussion may  therefore  be  limited  to  the 
meaning  of  ihe  term  "warrant."  Anderson's 
Law  Dictionary  defines  the  term  thus:  "To 
give  assurance  of  the  existence  of  a  fact;  as, 
of  the  quality  of  goods  sold,  the  validity 
of  a  title,  the  description  and  uses  of  in- 
sured property."  The  term  "warrant"  has, 
with  respect  to  three  classes  of  transac- 
tions, viz.,  conveyances  of  real  estate,  sales 
of  personal  property,  and  contracts  of  in- 
surance (both  marine  and  fire),  a  settled 
and  technical  meaning.  As  applied  to  these 
classes  of  transactions,  an  agreement  on  the 
part  of  the  warrantor  to  indemnify  the  war- 
rantee against  damages  on  account  of  a 
breach  of  the  warranty  is  implied  in  the 
term  "warrant,"  the  definition  of  which  thus 
includes  such  promise  to  indemnify.  But 
this  technical  use  of  the  term  seems  to  be 
confined  to  these  three  classes  of  cases. 
Thus:  The  American  &  English  Encyclo- 
pedia of  Law,  in  stating  "the  general  scope 
of  the  subject,"  says:  "The  term  'war- 
ranty* is  used  in  several  distinct  connec- 
tions: In  insurance  law,  to  indicate  an  un- 
dertaking on  the  part  of  the  insured  that 
certain  alleged  facts  are  as  he  represents 
them  to  be;  in  the  law  of  real  property,  to 
indicate  a  covenant  on  the  part  of  the  grant- 
or in  the  conveyance  to  protect  the  title 
conveyed  to  his  vendee;  in  the  law  of  sales 
of  personal  property,  to  indicate  a  collateral 
undertaking  on  the  part  of  the  seller  as  to 
the  quality  of  or  title  to  the  subject  of  the 
sale.  Warranties  of  this  last  character  may 
be  either  express  or  implied."  30  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  128. 

The  law  dictionaries  of  Bouvier,  of  Ander- 
son, and  of  Rapalje  &  Lawrence,  as  well  as 
Stroud's  Judicial  Dictionary,  all  divide  their 
definitions  on  the  subject  of  warranty,  and 
their  citations  in  respect  thereto,  under 
the  three  heads  only  of  insurance,  sales  of 
personal  property,  and  conveyances  ■  of  real 
property.  The  case  of  sales  of  personal 
property  is  the  only  one  of  the  classes  men- 
tioned under  which  it  can  be  even  plausibly 
suggested  that  the  claim  in  question  comes. 
Were  this  a  claim  against  a  vendor  of  prop- 
erty upon  a  warranty  of  quantity,  it  may 
16  L.R.A.(N.8.)  73 


safely  be  conceded,  at  least  for  the  purposes 
of  this  opinion,  that  the  law  would  imply 
an  agreement  to  make  good  the  damage 
caused  by  the  breach,  and  that  such  claim- 
would  thus  be  provable  in  bankruptcy.  But 
it  is  to  be  noted  that  the  bankrupt  is  not 
charged  to  have  been  the  owner  or  vendor 
of  the  timber  in  question,  or  even  to  have 
been  in  any  way  interested  in  the  sale  of 
the  timber,  either  directly,  or  collaterally  as 
surety  or  guarantor  for  the  seller.  His  in- 
terest in  the  purchase  was  of  the  same  kind 
as  that  of  claimants,  vie.,  to  procure  a  tract 
which  could  be  profitably  lumbered.  We 
are  cited  to  no  authorities  recognizing  tbe 
extension  of  this  doctrine  of  warranty  be- 
yond the  three  classes  of  cases  mentioned, 
and  we  know  of  no  authority  which  holds 
that  a  good-faith  "representation  and  war- 
ranty" made  by  one  partner  or  joint  pur- 
chaser of  property  to  his  copurchasers  or 
copartners,  as  inducement  for  the  making  of 
such  copartnership  contract  and  purchase, 
as  to  the  value  or  quantity  of  the  thing  to 
be  purchased,  or  the  profitableness  of  the 
enterprise  contemplated,  comes  within  the 
rules  applicable  to  warranties  in  sales  of 
property  and  insurance  contracts;  or,  in 
other  words,  which  hold  that  an  implied 
promise  is  raised  on  the  part  of  one  so 
"representing  and  warranting"  to  reimburse 
his  associates  for  any  loss  they  may  suffer 
from  the  failure  of  such  representations. 

Cases  of  warranty  relating  to  representa- 
tions by  the  vendor  of  property  are  cited  in 
appellants'  brief.  They  do  not  support  the 
proposition  necessary  to  the  provability  of 
the  claim  here  in  question,  viz.,  that  the 
term  "represent  and  warrant,"  used  under 
the  circumstances  stated,  implies  a  promise 
to  respond  in  damages  for  failure  of  the 
representations  to  hold  good.  Had  the  bank- 
rupt added  to  his  assurance  an  express  prom- 
ise to  make  good  to  claimants  any  loss  they 
might  suffer  through  the  failure  of  the  tract 
to  cut  the  quantity  represented,  it  may  be 
conceded  that  a  claim  founded  upon  such 
promise  would  be  provable  in  bankruptcy, 
as  it  would  be  suable  had  not  bankruptcy 
intervened.  To  illustrate:  In  Drummond 
v.  Prestman,  12  Wheat.  515,  6  L.  ed.  712,  an 
engagement  was  made  by  a  father  "to  guar- 
anty to  you  the  conduct  of  my  son,"  and 
stating  that  "I  shall  hold  myself  liable,  and 
do  hold  myself  liable,  for  the  faithful  dis- 
charge of  all  his  engagements  to  you."  There 
a  promise  to  indemnify  was  expressly  stated. 
If  claimants  were  demanding  or  expecting 
an  assurance  of  indemnity  against  loss  or 
damage  through  failure  of  the  tract  to  cut 
as  much  lumber  as  represented,  the  natural 
course  would  have  been  to  insist  upon  such 
express  agreement.  The  cases  cited  by  ap- 
pellants' counsel  in  support  of  the  right  of 
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one  partner  to  sue  another  for  breach  of  an 
express  agreement  contained  in  the  articles 
of  copartnership,  or  made  as  a  condition 
precedent  to  the  formation  of  the  partner- 
ship, are  not  in  conflict  with  the  conclusion 
above  reached  that  such  promise  to  indem- 
nify is  not  implied  from  the  mere  use  of 
the  term  "warrant,"  under  the  circumstances 
existing  here.  Thus:  In  Robinson  v.  Bul- 
lock, 58  Ala.  618,  the  action  was  brought 
upon  an  express  promise  by  a  copartner  to 
supply  certain  timber  for  manufacture.  In 
Owen  V.  Meroney,  136  N.  C.  475,  103  Am. 
St.  Rep.  952,  48  S.  E.  821,  the  action  was 
for  failure  of  an  express  agreement  to  fur- 
nish money  and  equipment  to  run  a  mill. 
In  Cook  ▼.  Canny,  96  Mich.  398,  55  N.  W. 
987,  it  was  held  that  a  partner  can  main- 
tain an  action  at  law  upon  the  agreement 
of  his  copartner,  contained  in  the  articles 
of  partnership,  to  pay  a  certain  sum  for  an 
interest  in  a  patent  which  was  to  form 
the  basis  of  their  subsequent  partnership 
relations  and  dealings.  In  Grant  v.  Bryant, 
101  Mass.  567,  by  the  partnership  articles 
A  expressly  "guarantees  to  B  the  sum  of 
$10,000  towards  such  profits,  notwithstand- 
ing losses  to  any  extent."  The  $10,000  so 
guaranteed  was  required  to  be  paid,  not  by 
the  partner  so  guaranteeing,  but  out  of  the 
partnership  funds  before  division.  In  Ma- 
gilton  T.  Stevenson,  173  Pa.  560,  .U  Atl. 
235,  the  partnership  articles  provided  that 
one  of  the  partners  should  in  no  event  be  put 
to  a  loss  of  more  than  a  given  amount,  and 
contained  an  express  promise  that  in  case 
of  a  greater  loss  the  balance  should  be  made 
up  to  such  partner  by  the  other  partners. 
In  Whitehill  v.  Shickle,  43  Mo.  537,  the  de- 
fendant had  expressly  promised  in  terms  to 
indemnify  the  plaintiff  for  any  losses  which 
should  occur  in  the  business  during  a  given 
period,  and  to  pay  him  the  amount  of  such 
losses.  In  the  case  here  presented,  had  such 
express  promise  to  indemnify  been  made,  a 
different  case  would  be  presented. 

The  claim  has  been  twice  stated,  the  sec- 
ond time  with  knowledge  of  the  view  of 
the  court  below  that  the  term  "represent 
and  warrant"  did  not  imply  a  promise  to 
reimburse  the  claimants  for  damages  on 
account  of  the  failure  of  the  tract  to  cut  as 
much  lumber  as  represented.  The  fact  that 
the  restated  claim,  as  conspicuously  as  the 
original  statement,  fails  to  allege  a  prom- 
ise (even  by  implication)  to  indemnify  the 
claimants,  suggests  that  the  ground  of  al- 
leged liability  cannot  be  more  definitely  or 
more  strongly  stated,  and  that  reliance  is 
had  by  claimants  only  upon  a  supposedly 
necessary  legal  implication  of  a  promise 
from  the  use  of  the  language  "represent  and 
warrant."     It  cannot  be  so  held. 

The  conclusion  reached  is  that  the  claim 
15  L.R.A.(N.S.) 


does  not  state  a  cause  of  action.    The  order 
rejecting  the  claim  is  affirmed. 


OHIO  STJPREME  COURT. 

.TAMES  H.  WEBSTER  et  al.,  Plffs.  in  Err., 

V. 

PITTSBURG,    CLEVELAND,    &    TOLEDO 
RAILROAD  COMPANY. 

(—  Ohio,  — ,  84  N.  E.  592.) 

Ejectment  —  limitations  —  action  by  re> 
ntalndcrman. 

I.  As  the  right  of  entry  and  immediate 
possession  is  essential  to  recovery  in  an  ac- 
tion of  ejectment,  the  statute  of  limitations 
does  not  start  to  run  until  the  right  of  en- 
try and  possession  accrues;  and,  where  the 
real  estate  is  in  the  possession  of  a  life  ten- 

Headnotes  by  the  Coxnrr. 


Cose  Note.  —  Does  statute  of  litnttations 
run  during  life  estate  against  pro- 
oeedings  by  remainderman  to  compel 
appropriation  of  property  by  third 
person  having  power  of  eminent  do- 
main? 

A  search  has  disclosed  but  one  case  in 
which  a  like  question  has  come  before  the 
courts  for  decision. 

The  case  referred  to  is  Shortle  ▼.  Terre 
Haute  &  I.  R.  Co.  131  Ind.  338,  30  N.  E. 
1084,  where  a  proceeding  was  instituted  by 
remaindermen  to  have  damages  assessed  for 
property  taken  by  a  railroad,  the  statute 
providing  that  "any  person"  having  "an  in- 
terest" in  any  land  which  had  been,  or  might 
be,  taken  for  any  public  work,  might  have 
the  benefit  of  the  writ  for  the  assessing  of 
damages  upon  his  own  application.  It  was 
held  tliat  the  fact  that  there  was  an  in- 
tervening estate  did  not  preirent  the  statute 
running  against  the  remaindermen.  The 
court,  in  support  of  its  decision,  refers  to 
another  statutory  provision,  to  the  effect 
that  one  seised  of  an  estate  in  remainder 
may  maintain  an  action  for  waste  or  tres- 
pass for  an  injury  to  the  inheritance,  not- 
withstanding an  intervening  estate  for  life 
or  years.  These  statutory  terms,  perhaps, 
furnish  some  ground  for  distinguishing  the 
ease  from  Websteb  v.  Pittsbuso,  C.  k  T.  R. 
Co.  by  obviating  the  necessity,  referred  to 
in  the  latter  case  as  one  of  the  reasons  for 
its  decision,  of  the  remainderman  joining 
the  life  tenant  if  the  proceeding  were  com- 
menced during  the  life  estate.  It  will  also 
be  noted  that  one  of  the  reasons  gfiven  for 
the  decision  in  the  Websteb  Case  was  that 
the  proceeding  in  question  was  a  mere  sub- 
stitute for  the  plaintiff's  remedy  by  eject- 
ment, and  that  the  same  limitation  ought, 
therefore,  to  apply;  whereas  in  the  Shortle 
Case  the  court  stated  that,  under  the  facts 
disclosed  by  the  pleadings,  the  plaintiff 
could  not  have  maintained  ejectment. 
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ant,   such   statute   does   not  b^in   to   run 
i^ainst  the  reversioner  or  remainderman  un- 
til the  death  of  the  life  tenant,  or  until  his 
life  estate  be  otherwise  terminated. 
Adverse  possession  —  remainderman. 

2.  No  possession  can  be  deemed  adverse  to 
a  party  who  has  not  at  the  time  the  right  of 
entry  and  possession. 

lilmitatlons  —  action  by  remaindermau 
.—  possession  of  life  tenant. 

3.  W.,  a  married  woman,  died  in  1872, 
leised  in  fee  simple  of  certain  real  estate, 
leaving  a  husband  surviving  her,  and  several 
children,  who  are  her  heirs  at  law.  The 
husband  took  an  estate  by  curtesy.  In  the 
year  1882,  the  Pittsburg,  Cleveland,  &  To- 
ledo Railroad  Company,  without  proceeding 
to  appropriate  the  right  to  do  so,  and  with- 
out any  contract  with  the  owners  or  any  of 
them,  to(^  possession  of  the  premises,  and 
constructed  its  railroad  thereon  and  there- 
over, and  has  ever  since  held  possession 
without  title.  The  life  tenant  died  in  1892, 
and  the  heirs  commenced  this  case  in  the 
probate  court  iinder  I  6448,  Rev.  Stat.,  Au- 
gust 14,  1904. 

Held,  that  the  action  was  not  barred  by 
the  twenty-one-year  statute  of  limitations, 
and  that  the  statutory  bar  did  not  begin  to 
nm  until  the  death  of  the  life  tenant. 

(March  24,  1908.) 

ERROR  to  the  Circuit  Court  for  Trumbull 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas 
which  reversed  a  judgment  of  the  Probate 
Court  in  plaintiffs'  favor  in  an  action  to 
compel  the  appropriation  by  a  railroad  com- 
pany of  certain  land.    Reversed. 

Statement  by  Price,  J.: 

The  plaintiffs  in  error  are  the  heirs  at 
law  of  Elizabeth  Webster,  who  owned  the 
premises  concerned  in  this  suit.  She  died 
intestate  in  1872,  leaving  a  husband,  Al- 
fred Webster,  who  took  a  life  estate  by  cur- 
tesy in  all  the  lands  of  which  his  wife  died 
seised.  He  died  in  1892,  not  having  con- 
veyed any  part  of  his  said  estate  to  any 
person  or  corporation.  In  the  year  1882, 
and  during  the  life  of  Alfred  Webster,  the 
life  tenant,  the  defendant  in  error,  entered 
upon  and  toolc  possession  of  said  lands  and 
constructed  its  railroad  thereover,  and  has 
ever  since  been  occupying  the  same  with  its 
roadbed  and  track  and  operating  trains 
thereover,  and  has  continuously  occupied 
and  possessed  said  premises  for  a  railroad 
ever  since  it  first  took  possession  thereof, 
without  having  appropriated  the  right  to 
occupy  the  same  and  without  any  contract 
with  the  owner  for  that  purpose  or  to  that 
effect.  In  August,  1904,  the  plaintiffs  in  er- 
ror filed  in  the  probate  court  of  Trumbull 
county  their  petition  under  favor  of  the 
provisions  of  S  6448,  Rev.  Stat.  1906,  to 
16  L.R-A.fN.8.) 


compel  appropriation  by  the  railroad  com- 
pany. The  petition  contains  the  allegations 
made  requisite  by  said  section.  The  rail- 
road company  answered,  admitting  its  pos- 
session '  of  the  premises  as  alleged,  and 
averred  that  it  had  been  in  open,  notorious, 
continuous,  and  adverse  possession  of  said 
premises  so  taken,  under  a  claim  of  right 
and  title,  for  more  than  twenty-one  years 
prior  to  the  filing  of  said  petition;  and  it 
was  admitted  in  the  answer  that  said  com- 
pany had  been  operating  a  line  of  railroad  . 
over  the  land  described.  Other  averments  of 
the  petition  were  denied. 

For  further  defense,  the  company  set  up 
a  tax  title  which  accrued  as  the  result  of  a 
delinquent  tax  sale  made  by  the  treasurer 
of  Trumbull  county  in  January,  1879,  and 
that  said  land,  not  being  redeemed,  was  sub- 
sequently conveyed  by  the  auditor  to  the 
purchasers,  and  that  the  railroad  company 
held  title  under  said  sale  and  conveyances. 
Tha  tax  title  was  attacked  by  reply,  and 
nothing  is  claimed  for  it  in  this  court,  as  it 
is  no  longer  an  issue  between  the  parties. 
Trial  was  had  to  a  jury  in  the  probate 
court,  and  a  verdict  for  $800  was  returned. 
Motion  for  new  trial  was  overruled,  and 
judgment  rendered  on  the  verdict.  The  case 
was  taken  by  the  railroad  company  on  er- 
ror to  the  court  of  common  pleas,  where  the 
judgment  of  the  probate  court  was  reversed, 
and  .the  petition  dismissed.  The  plaintiffs 
in  error  prosecuted  error  in  the  circuit  court, 
where  the  judgment  of  the  court  of  com- 
mon pleas  was  affirmed.  The  case  is  here 
on  error  to  reverse  the  judgments  of  the  cir- 
cuit and  common-pleas  courts.  Further 
questions  in  the  case  are  stated  in  the  opin- 
ion. 

Messrs.  Moore  &  Oraver,  John 
Schlarb,   and   Charles   Koonce,   Jr.,   for 

plaintiffs  in  error. 

Messrs.  Arrel,  Wilson,  Sk  Harrington, 
for  defendant  in  error: 

Actions  to  compel  appropriation  are  not 
brought  to  recover  possession  of  the  land, 
nor  do  they  have  any  relation  to  the  pos- 
session, nor  is  the  right  thereto  in  any  wise 
essential  to  their  maintenance. 

Jordan  v.  Benwood,  42  W.  Va.  812,  36 
L.R.A.  519,  67  Am.  St.  Rep.  859,  26  S.  E. 
266;  Bass  v.  Metropolitan  West  Side  Elev. 
R.  Co.  39  L.R.A.  711,  27  C.  C.  A.  147,  53 
U.  S.  App.  542,  82  Fed.  857;  Allen  v.  De- 
Groodt,  98  Mo.  159,  14  Am.  St.  Rep.  626, 
11  S.  W.  240;  Tinsman  v.  Belvidere  Dela- 
ware R.  Co.  25  N.  J.  L.  255,  64  Am.  Dec. 
416,  26  N.  J.  L.  148,  69  Am.  Dec.  665; 
Reading  R.  Co.  v.  Boyer,  13  Pa.  497;  3  Suth- 
erland, Damages,  392;  Dutro  ▼.  Wilson,  4 
Ohio  St.  101;  Gorrill  v.  Toledo,  P.  t  S.  R. 
Co.  A  Ohio  C.  C.  398;  Lawrence  B.  Co.  t. 
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Williams,  35  Ohio  St.  168;  McAllister  y. 
Hartzell,  60  Ohio  bu.  69,  53  K.  E.  715; 
Gluck  T.  Baltimore,  81  Md.  315,  48  Am.  St. 
Rep.  515,  32  Atl.  515;  Thompson  v.  Green, 
4  Ohio  St.  216;  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  391;  Arneson  v.  Spawn,  2  S.  D. 
269,  39  Am.  St.  Rep.  783,  49  N.  W.  1066. 

Price,   J.,   delivered   the  opinion  of  the 
court: 

The  plaintiffs  in  error  are  the  children 
and  heirs  at  law  of  Elizabeth  Webster, 
who  died  in  the  year  1872  seised  in  fee  sim- 
ple of  the  lands  involved  in  this  proceeding. 
Alfred  Webster,  her  husband,  survived  her, 
and,  under  the  statute  then  in  operation,  he 
became  a  tenant  for  life  by  curtesy  in  the 
entire  premises.  He  died  in  the  year  1892 
and  his  life  estate  terminated.  It  was  then 
that  these  heirs  came  into  their  own,  and 
were  entitled  to  enter  upon  and  take  pos- 
session of  the  estate  in  fee.  Until  the  ter- 
mination of  the  life  estate  no  right  of  en- 
try existed  in  the  heirs,  for  the  tenant  by 
curtesy  was  entitled  to  possession  and  full 
control  of  the  premises,  barring  waste  and 
other  acts  which  might  work  a  forfeiture  of 
his  estate,  and  the  general  rule  is  that  no 
cause  of  action  accrues  to  the  remainder- 
man until  the  death  of  the  life  tenant,  or 
other  termination  of  the  precedent  particu- 
lar estate;  and,  as  a  right  of  immediate 
possession  is  an  indispensable  requisite  to 
maintaining  an  action  of  ejectment,  it  fol- 
lows that  suit  cannot  be  brought  by  the 
owner  of  the  remainder  so  long  as  the  prece- 
dent estate  exists.  This  rule  is  recognized 
in  Holt  V.  Lamb.  17  Ohio  St.  374;  Carpenter 
V.  Denoon,  29  Ohio  St.  379;  Koltenbrock  t. 
Cracraft,  36  Ohio  St.  584.  This  doctrine 
becomes  important  in  this  case,  because, 
when  the  heirs  gained  the  right  of  entry 
by  the  death  of  their  father,  the  life  tenant, 
the  railroad  company  was  in  possession  of 
that  part  of  the  lands  now  in  controversy 
with  a  railroad  fully  constructed  and  in  op- 
eration thereover,  and  its  possession  began 
in  the  year  1882,  ten  years  before  the  ter- 
mination of  the  life  e.state,  and  has  been 
continuous  since  that  to  the  present  time. 
It  did  not  obtain  possession  by  appropria- 
tion proceedings  under  the  statute,  nor  does 
it  claim  it  by  virtue  of  any  contract  with 
the  life  tenant  or  any  of  the  remaindermen. 
The  proceeding  now  under  review  was  com- 
menced in  the  probate  court  on  the  16th 
day  of  August,  1904,  about  twelve  years 
after  the  death  of  the  tenant  by  curtesy, 
and  hence  the  period  of  the  statute  of  limi- 
tations against  an  action  of  ejectment  by 
the  heirs  has  not  run.  It  follows  that,  un- 
til the  period  has  fully  run.  the  railroad 
coml)any  has  boon  and  is  now  wrongfully  in 
possession.  The  only  color  of  title  asserted 
16  L.R.A.(N.S.) 


aside  from  the  statute  of  limitations  is  ti- 
tle acquired  unier  a  void  tax  sale,  under 
which  it  is  not  now  claimed  the  company 
holds  any  valid  title.  The  tax  title,  accord- 
ing to  the  pleadings,  resulted  from  the  de- 
linquency of  the  life  tenant  in  not  paying 
the  taxes  charged  against  the  premises, — a 
duty  made  incumbent  on  hin  by  the  stat- 
ute; and  such  delinquency  did  not  forfeit 
the  estate  of  the  remaindermen.  See  the 
cases  above  cited.  Other  substantial  facts 
preceded  and  attended  the  tax  sale  which 
made  the  sale  invalid,  and,  as  no  reliance  is 
now  placed  upon  it,  we  will  not  pursue  that 
subject  further. 

That  out  of  the  way,  we  see  that  the  rail- 
road company  had  no  title  when  it  took  pos- 
session, and  had  none  when  the  action  was 
commenced  in  the  probate  court  as  against 
the  heirs,  for  not  until  the  last  hour  of  the 
twenty-one  years  of  limitation  has  run, 
could  a  plea  of  such  statute  defeat  a  recov- 
ery by  them  in  an  action  of  ejectment.  The 
execution  of  the  judgment  against  an  estab- 
lished railroad  is  for  later  consideration. 

But  it  is  said  the  case  under  considera- 
tion is  not  an  action  of  ejectment,  but  one 
under  S  C448,  Rev.  Stat.  1006,  to  compel 
appropriation  by  the  company,  and  such  is 
the  character  of  the  suit.  With  this  asser- 
tion goes  the  statement  that  the  heirs, 
though  out  of  possession,  and  also  out  of 
any  right  of  possession,  until  the  death  of 
the  life  tenant,  could  have  instituted  the 
suit  under  consideration  at  any  time  after 
the  railroad  company  wrongfully  took  pos- 
session in  1882;  and  therefore  the  statute 
of  limitations  had  fully  run  when  the  pres- 
ent action  was  commenced, — ^August  16, 
1904.  This  position  means  that,  if  the  heirs 
had  brought  ejectment,  the  plea  of  the  stat- 
ute would  not  be  good;  but,  if  they  elected 
to  resort  to  the  remedy  afforded  by  S  6448, 
supra,  the  statute  applies.  It  is  further  ar- 
gued that  the  remaindermen  could  have  en- 
joined the  railroad  company  from  construct- 
ing its  road  on  the  premises  just  as  they 
could  have  enjoined  cutting  timber  or  oth- 
erwise committing  waste  by  the  life  tenant 
or  a  stranger.  We  cannot  assent  to  the 
broad  statement.  Circumstances  might  have 
existed  and  the  situation  of  the  parties 
might  have  been  such  that  a  court  would 
decline  to  enjoin.  The  life  tenant  may  have 
colluded  with  the  railroad  company  so  that 
it  gained  possession.  But  injunction  is  a 
preventive  remedy,  and  its  omission  does 
not  waive  or  condone  the  trespass  when 
committed.  It  is  not  good  argument  here 
to  say  that,  because  the  heirs  were  silent 
and  did  not  endeavor  to  prevent  the  com- 
pany from  taking  possession  and  building 
the   road,   they   have   lost  thei^  estate  or 
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right  to  reclaim  it.  Authorities  hereafter 
cited  or  quoted  refute  the  proposition. 

And  as  to  the  otlier  point,  that  they  could 
have  brought  suit  to  compel  appropriation 
under  f  6448,  without  waiting  the  termina- 
tion of  the  life  estate,  we  remark  that, 
strictly  speaking,  the  possession  of  the  rail- 
road c(nnpany  was  not  adverse  to  the  heirs, 
but  adverse  to  the  life  tenant  while  he 
lived.  Besides,  it  is  said  that  the  remedy 
provided  by  this  section  of  the  statute  is  a 
substitute  for  the  right  to  recover  posses- 
sion, and  should  be  governed  by  the  bar 
aJlowed  in  ejectment.  Lawrence  R.  Co.  v. 
O'Harra,  48  Ohio  St.  353,  28  N.  E.  175. 
The  heirs  being  out  of  possession,  owned, 
not  the  fee,  but  the  fee  in  remainder.  They 
were  not  required  to  procure  the  joinder  of 
the  life  tenant  in  a  suit  to  compel  appropria- 
tion. As  before  stated,  the  life  tenant  may 
have  sold  his  permission  of  possession  to 
the  railroad  company;  or  he  may  have  col- 
luded with  it  in  some  manner  whereby  it 
took  possession.  Without  the  united  action 
of  tenant  and  the  heirs,  the  questions  of  ap- 
propriation could  not  have  been  fully  set- 
tled. No  obligation  rested  upon  the  heirs  to 
convert  the  life  tenant  into  a  coplaintifiF  in 
an  action  under  the  statute.  They  could 
rely  on  enforcing  their  rights  when  the 
door  should  be  fully  open  for  their  relief. 

It  is  said  by  Warvelle  in  his  work  on 
Ejectment,  {  452:  "As  a  general  rule  of 
uniform  observance,  no  possession  of  lands 
can  be  deemed  adverse  to  a  party  who  has 
not,  at  the  time,  a  right  of  entry  and  pos- 
session. For  this  reason,  a  disseisin  of  a 
life  tenant,  or  the  owner  of  any  particular 
estate,  has  no  eiTect  upon  rights  held  in  re- 
mainder or  reversion.  Such  disseisin  im- 
poses no  obligation  upon  the  remainderman 
or  reversioner  to  enter,  nor  will  the  statute 
commence  to  run  against  them  until  the 
termination  of  the  particular  estate,  no  mat- 
ter how  long  the  tenant  thereof  nuiy  have 
been  disseised."  The  author  cites  Devyr  v. 
Schaefer,  55  N.  Y.  446;  Orthwein  v.  Thom- 
as, 127  111.  554,  4  L.R.A.  434,  II  Am.  St. 
Rep.  159,  21  N.  E.  430;  Wallingford  v. 
Hearl,  15  Mass.  471 ;  Jackson  ex  dem.  Swart- 
wout  V.  Johnson,  5  Cow.  96,  15  Am.  Dec. 
433;  Sand  v.  Church,  152  N.  Y.  174,  46  N. 
E.  609.  In  a  note  on  page  506  of  Warvelle 
on  Ejectment  is  an  illustration  and  sum- 
mary of  Orthwein  v.  Thomas,  supra,  as  fol- 
lows :  "Thus,  children  inheriting  land  from 
their  mother,  subject  to  their  father's  rights 
as  tenant  by  the  curtesy,  are  not  guilty  of 
lachps  in  remaining  silent  for  more  than 
thirty  years,  during  which  time  their  father 
was  alive,  and  he  and  his  grantees  laid  out 
and  platted  a  town  on  such  land  and  were 
in  the  pos-session  thereof;  for  such  posses- 
sion was  lawful  and  consistent  with  the  fath- 
16  L.R^.(N.S.) 


er's  estate,  and  neither  the  children  nor 
their  grantees  had  any  right  to  disturb  it." 

The  railroad  company  was  not  disposed  to 
move  in  proceedings  to  gain  title  and  pos- 
session, and  can  it  be  heard  to  say  that,  be- 
cause the  heirs  kept  silent  until  after  the 
death  of  the  life  tenant,  it  will  add  the 
years  of  the  life  tenancy  after  the  wrong- 
ful entry  to  the  years  since  its  termination 
in  order  to  defeat  the  present  remedy? 
Again,  we  say  the  possession  of  the  com- 
pany during  the  life  tenancy  was  adverse 
to  the  tenant  rather  than  to  the  remainder- 
men, and  the  time  should  not  be  so  com- 
puted; and  it  is  of  the  very  life  of  the  stat- 
utory bar  that  the  possession  by  the  railroad 
company  was,  for  twentyrone  years  next  be- 
fore suit,  continuously  and  openly  adverse 
to  the  heirs.  Such  possession  may  have, 
been  open,  notorious,  and  continuous  for  the 
statutory  period,  yet,  if  it  was  not  also  ad- 
verse, it  availeth  nothing.  This  is  the  coun- 
terpart of  the  first  proposition  discussed, 
namely,  that  the  heirs,  not  having  a  right 
of  entry  during  the  existence  of  the  life 
estate,  could  not  have  brought  ejectment 
against  the  company  during  that  period. 

We  will  reinforce  the  second  proposition 
by  noticing  what  was  decided  in  the  fore- 
going cases.  In  Jackson  ex  dem.  Swartwout 
v.  Johnson,  6  Cow.  76,  16  Am.  Dec.  433,  it 
is  held  that  "the  statute  of  limitations  does 
not  run  against  remaindermen  or  reversion- 
ers, during  the  continuance  of  the  particu- 
lar estate.  It  was  aimed  at  those  who  may 
be  guilty  of  laches  in  omitting  to  enter,  or 
bripg  actions,  which  cannot  be  said  of  re- 
maindermen and  reversioners,  who  have  no 
right  in  law  to  do  either."  In  Wallingford 
V.  Eearl,  supra,  the  following  is  stated  as 
the  law  of  the  case  by  Parker,  Ch.  J. :  "The 
demandant's  right  of  entry  accrued  on  the 
death  of  the  tenant  for  life,  and  be  had 
twenty  years  by  the  statute  to  preserve4iis 
estate  by  entry.  He  entered  in  fact  within 
one  year  after  his  title  accrued;  that  is, 
after  the  termination  of  the  life  estate.  It  is 
said  that  he  might  have  entered  I>efore  in 
consequence  of  the  disseisin  of  the  tenant 
for  life.  If  he  might,  the  law  imposed  no 
obligation  upon  him  to  do  so.  He  might  be 
utterly  ignorant  of  the  disseisin,  notwith- 
standing the  visible  occupation  of  the  dis- 
seisor, for  he  might  well  suppose  that  the 
tenant  had  entered  under  a  contract  with 
her,  who  was  seised  of  the  freehold.  It  is 
settled  in  the  case  of  Wells  v.  Prince,  9 
Mass.  508,  that  although  the  reversioner 
may  enter  before  the  death  of  the  tenant  for 
life,  if  she  refuse  to  enter,  yet  that  he  may 
waive  that  right,  and  enter  after  her  death." 
In  Devyr  v.  Schaefer,  55  N.  Y.,  it  is  held,  on 
page  446:  "No  possession  can  be  deemed 
adverse  to  a  party  who  has  not  at  the  time 
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the  right  of  entry  and  possession."  In  Orth- 
wein  T.  Thomas,  127  111.  668,  4  L.R.A.  434, 
II  Am.  St.  Rep.  159,  21  N.  E.  434,  ;t  is  held 
that,  until  the  death  of  the  life  tenant,  no 
statute  of  limitations  will  begin  to  run 
against  the  remainderman,  and  laches  will 
be  imputed  to  him  only  from  the  time  his 
right  of  entry  accrues.  A  like  principle  is 
laid  down  in  Sand  v.  Church,  supra.  See 
also  Borders  t.  Hodges,  164  III.  498,  39  N. 
E.  697.  See  also  Carpenter  t.  Denoon,  29 
Ohio  St.  379.  These  are  authorities  selected 
from  many  others  of  similar  import  which, 
as  we  think,  establish  the  proposition  that 
the  possession  of  the  railroad  company  did 
not  become  adverse  to  the  rights  and  title 
of  the  plaintiffs  in  error  until  the  death  of 
the  life  tenant,  their  father,  and  that  not 
until  that  time  did  the  statute  of  limita- 
tions begin  to  run  against  them;  and  we 
think  that  this  rule  must  apply  to  the  pro- 
ceedings under  review. 

We  may  lo<dc  at  this  case  from  another 
view  point.  The  railroad  company  took  pos- 
session without  contract  and  without  ap- 
propriation. It  is  not  claimed  here  that 
any  owner  of  the  estate  even  consented  to 
the  possession,  and  the  company  gained  no 
advantage  by  the  mere  silence  of  the  owners. 
It  is  said  in  Pittsburgh  ft  W.  R.  Co.  v.  Per- 
kins, 49  Ohio  St.  330,  31  N.  E.  361,  that  "a 
man  does  not  acquiesce  in  law  by  merely 
neglecting  to  assert  his  rights.  No  acquies- 
cence in  this  sense  affects  his  right  of  ac- 
tion short  of  the  period  prescribed  for  its 
commencement."  And  again,  on  page  332 
of  49  Ohio  St.,  it  is  said  "it  is  a  mistake 
to  say  that  by  the  wnmgful  entry  of  the 
company  the  right  of  the  owner  to  his  land 
is  turned  into  a  mere  chose  in  action  for 
tho  value  of  it."  The  only  obstacle  to  the 
remedy  by  ejectment  lies  in  the  efficaqr  of 
the  ejectment  writ,  and  not  a  denial  of  the 
right  to  its  enforcement.  In  many,  per- 
haps in  most,  cases  where  railroad  compa- 
nies have  constructed  their  railroads  on 
lands  of  another  without  right,  their  oc- 
cupation and  tiie  work  constructed  on  the 
premises  may  be  such  that,  while  the  com- 
pany may  be  ejected,  it  would  leave  its  prop- 
erty behind  to  plague  the  landowner.  Be- 
sides, the  interruption  of  public  travel  and 
business  would  be  a  serious  consideration  in 
ordering  an  ouster.  So  we  have  the  pro- 
visions of  {{  6448  and  6449,  Rev.  SUt. 
1906.  The  last  clause  of  the  latter  section 
expressly  provides:  "This  section  shall  not 
be  construed  to  impair  or  lessen  in  any  man- 
ner the  right  of  the  owner  or  owners  .  .  . 
may  have  to  proceed  against  the  corpora- 
tion a»  in  all  other  cases  of  the  unlawful  en- 
try upon  lands."  Therefore,  where  the  writ 
of  ejectment  may  be  impracticable  for  rea^ 
sons  above  given,  or  others  suflScient,  the 
16  LJl.A.(N.S.) 


owner  may  select  the  remedy  under  the 
above  statute,  as  has  been  d<me  in  this  case. 
And  this  court  has  held  in  Lawrence  R.  Co. 
V.  O'Harra,  48  Ohio  St.  343,  28  N.  E.  176, 
that  proceedings  to  compel  appropriatios 
are  not  barred  by  lapse  of  less  than  twenty- 
one  years  from  the  time  of  such  occupation 
by  tiie  company.  The  period  ia  not  thus 
limited  as  against  one  who  is  a  remainder- 
man or  a  reversioner  and  has  no  right  of 
entry  or  possession  during  the  existence  of 
a  life  estate.  As  already  stated,  as  to  such 
remaindermen  or  reversioners,  the  statute 
does  not  start  until  the  termination  of  the 
particular  estate.  On  page  363  of  48  Ohio 
St.,  Minshall,  J.,  says:  "The  remedy  in 
such  case  is  a  substitute  for  an  action  to 
recover  the  possession,  and  we  fail  to  per- 
ceive  why  it  should  be  barred  in  any  short- 
er period  than  an  action  for  such  purpoae." 
In  Fries  v.  Wheeling  ft  L.  B.  R.  Co.  68 
Ohio  St.  136,  46  N.  E.  616,  the  same  rule 
as  to  the  statutory  bar  is  again  asserted, 
as  to  proceedings  to  compel  appropriation; 
and  what  we  have  said  as  to  when  the  stat- 
ute begins  to  run  is  here  applicable  also. 
These  and  other  Ohio  cases  are  not  in  con- 
flict with  the  views  expressed  in  this  case, 
but  are  entirely  consistent  therewith. 

There  is  another  point  raised  by  defendant 
in  error.  It  is  provided  in  §  6448,  supra: 
"Such  owner  or  owners,  or  either  of  them, 
.  .  .  may  serve  notice  in  writing  upon 
the  corporation  in  the  manner  provided  for 
the  service  of  summons  against  a  corpora- 
tion, to  proceed  under  this  chapter  to  ap- 
propriate the  lands,  and,  on  failure  of  such 
corporation  for  ten  days  so  to  proceed,  said 
owner  or  owners  .  .  .  may  file  a  peti- 
tion in  the  probate  court  of  the  proper  coun- 
ty setting  forth  the  fact  of  such  use  or  oc- 
cupation by  the  corporation,  tiiat  the  cor- 
poration has  no  right,  legal  or  equitable, 
thereto;  .  .  .  that  the  notice  provided 
in  this  section  has  been  duly  served;  that 
the  limitation  under  the  notice  has  elapsed; 
and  such  other  facts,"  etc.  The  petition 
contained  all  these  statutory  facts,  but  it  is 
claimed  that  the  plaintiffs  failed  to  prove 
the  service  of  the  notice  preliminary  to  fil- 
ing their  petition.  The  printed  record  is 
silent  upon  the  subject.  The  notice,  if  one 
was  served,  is  not  brought  into  the  record 
before  us,  and  it  is  argued  that,  having 
failed  to  show  the  service  of  such  notice, 
the  plaintiffs  failed  to  make  a  case  under 
the  statute.  Before  deciding  the  question, 
it  is  well  to  see  what  the  answer  contains. 
The  railroad  company  admits  that  it  is  a 
railroad  corporation  authorized  to  make  ap- 
propriation of  private  property,  and  that  it 
is  in  ponsession  of  the  premises  indicated; 
and  avprs  that  "it  has  been  in  open,  noto- 
rious, continuous,  and  adverse  possession  of 
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aaid  part  of  said  lota,  under  a  claim  of  right 
and  title,  for  more  than  twenty-one  years 
prior  to  the  beginning  of  the  above-entitled 
action;  admits  that  it  has  been  operating 
a  line  of  railroad  over  that  part  of  said  lots 
in  its  possessimi  as  aforesaid."  The  an- 
swer then  proceeds  to  deny  "each  and  every 
statement,  allegation,  and  averment  in  said 
amended  petition  contained,  not  herein  ex- 
pressly admitted  to  be  true,  and  says  that 
the  same  are  false  and  untrue." 

Kext,  the  company  sets  out  in  detail  that 
the  premises  were  sold  at  delinquent  tax 
sale  in  January,  1879,  and  that  in  due  time 
a  deed  was  made  to  the  purchaser  for  the 
lands  so  sold,  and  that  the  company  holds 
under  said  tax  deed,  and,  in  connection 
therewith,  again  pleads  the  statute  of  limi- 
tations. The  reply  attacks  the  validity  of 
the  tax  deed. 

We  do  not  believe  that  the  failure  to  prove 
the  service  of  the  notice  deprived  the  court 
of  jurisdiction  to  proceed  with  the  case, 
after  the  above  issues  had  been  joined.  The 
point  was  not  raised,  as  we  can  discover,  at 
any  stage  of  the  trial.  When  the  plaintiffs 
rested  their  case,  no  mention  was  made  of 
the  absence  of  such  proof,  and  the  company 
proceeded  and  put  in  its  evidence.  The  at- 
tention of  neither  court  nor  counsel  was 
called  to  the  absence  of  proof  of  the  notice 
after  the  defendant  rested.  Nor  was  the 
court  requested  to  instruct. the  jury  upon 
the  subject;  and  we  think  the  point  is  too 
late  in  arrival  to  justify  a  reversal  of  the 
judgment  of  the  probate  court  on  that 
ground.  Neither  the  circuit  court,  nor  the 
oourt  of  common  pleas,  seems  to  have  spoken 
or  ruled  on  that  question. 

We  conclude  that  the  judgments  of  the 
circuit  and  common  pleas  courts  should  be, 
and  they  are,  reversed;  and  the  judgment 
of  the  probate  court  is  affirmed. 

Judgment  reversed. 

Schanck,  Ch.  J.,  and  Sonuners  and 
Spear,  JJ.,  concur. 


•WEST  VIBGINIA   SUPREME  OOtJRT 
OF  APPEAIiS. 

LOGAN     PLANINO     MILL     COMPANY, 
Appt, 

V. 

CECIL  ALDREDOE. 

(—  W.  Va.  — ,  60  8.  E.  783.) 

Mechanic's    Men  —  Infant's    land  —  au- 
tliorlty  to  build. 

1.  Out  of  the  proceeds  of  a  sale  of  an 
infant's    land    in    a    suit   brought   by   his 

TTeadnotes  by  Bra.nitoit,  J. 
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guardian  to  sell  his  land,  under  Code  l8»9, 
chap.  83,  §  7  [Code  1906,  $  3234],  the  court 
authorizes  the  guardian  to  build  a  house 
on  other  land  of  the  infant.  This  will  not 
authorize  a  mechanic's  lien  for  lumber  used 
in  construction,  against  the  land  on  which 
the  house  stands. 
Same  —  enforcement. 

2.  To  enable  a  court  of  equity  to  enforce 
a  mechanic's  lien,  the  lien  must  have  legal 
validity. 

Same  —  lumber  for  Infant's  house. 

3.  The  mere  fact  that  lumber  is  used  in 
the  construction  of  a  house  on  an  infant's 
land  gives  no  lien  on  the  land,  enforceable 
in  equity. 

(February  26,  1908.) 

APPEAL  by  plaintiff  from  a  decree  of 
the  Circuit  Court  for  Logan  County  in 
defendant's  favor  in  an  action  brought  to 
enforce  a  mechanic's   lien.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ellison  &  Engrland,  for  appel- 
lant: 

The  court  having  granted  authority  to 
build,  the  lien  on  the  infant's  land  is  en- 
forceable. 

Boisot,  Mechanics'  Liens,  fS  283,  284; 
Guy  V.  Du  Uprey,  16  Cal.  196,  76  Am.  Dec. 
518;  Fish  V.  McCarthy,  96  Cal.  484,  31  Am. 
St.  Rep.  237,  31  Pac.  529;  Copley  v.  O'Niel, 
57  Barb.  299;  15  Am.  &  Eng.  Enc.  Law,  p. 
60. 

Messrs.  Ohafln  &  Bland  for  appellee. 

Brannon,  J.,  delivered  the  opinion  of 
the  court: 

Cecil  Aldredge,  an  infant,  was  the  owner 
of  some  land  in  Aracoma,  in  Logan  county. 
His  guardian,  James  R.  Henderson,  insti- 
tuted in  the  circuit  court  a  proceeding  for 


Oa»e  Note.  ^  Bight  to  tnechanic's  lien 
for  improvements  made  on  infant's 
land  ty  authority  of  guardian. 

The  authorities,  though  limited  in  num- 
ber, are  in  entire  accord  with  Looan  Plan- 
ing Max  Co.  T.  Al^DREDOB  and  Payne  v. 
Stone,  7  Smedes  &  M.  367  (reviewed  and 
quoted  with  approval  in  the  former),  it 
being  the  universal  doctrine  that,  in  the 
absence  of  valid  legal  authority  for  the 
making  of  improvements,  no  mechanic's  lien 
for  such  improvements  can  attach  to  an  in- 
fant's land;  and  this  is  true  whether  the 
contract  is  made  with  the,  guardian,  or  with 
the  infant  in  person. 

Thus,  in  Fish  v.  McCarthy,  96  Cal.  484, 
31  Am.  St.  Rep.  237,  31  Pac.  529,  it  was 
held  that  the  guardian  of  a  minor  cannot 
subject  the  property  of  the  ward  to  a  me- 
chanic's lien  arising  from  work  done  and 
materials  furnished  under  a  contract  for 
the  repair  of  a  building,  which  is  the  prop- 
erty of  the  ward,  without  first  obtaining  an 
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the  'sale  of  some  of  the  infant's  land,  and 
a  decree  was  rendered  authorizing  the  sale, 
and  sale  was  made  and  confirmed.  The 
court  authorized  the  guardian  to  use  some 
of  the  money  coming  from  the  sale  in  build- 
ing a  house,  on  the  real  estate  not  sold,  as 
a  residence,  and  for  the  benefit  of  the  infant. 
He  did  build  the  house  under  a  contract 
with  W.  F.  Castle.  In  the  construction  of 
the  house  the  Logan  Planing  Mill  Compan; 
furnished  Castle  lumber  and  other  materials 
which  entered  into  the  construction  of  the 
house,  and  it  recorded  a  mechanic's  lien 
against  the  house  and  lot,  and  brought 
this  chancery  suit  to  enforce  the  lien 
against  the  same;  and  upon  the  hearing  of 
the  suit  the  court  refused  to  enforce  the 
mechanic's  Hen,  and  dismissed  the  bill, 
without  prejudice  to  any  right  of  the  Plan- 
ing Mill  Company  against  Henderson  as 
guardian  or  as  individual.  The  Planing 
Mill  Company  has  brought  the  case  to  this 
court  by  appeal. 

It  is  very  clear  that  by  our  law  a  guard- 
ian has  not  power  to  sell  or  mortgage  the 
land  of  bis  ward,  unless  authorized  by  stat- 
ute. Hoback  v.  Miller,  44  W.  Va.  635,  29 
S.  E.  1014;  Rhea  v.  Shields,  103  Va.  305,  49 
S.  E.  70.  A  court  of  chancery  has  no  in- 
herent power  to  do  so.  I  do  not  understand 
that  a  guardian  may  build  houses  on  his 
ward's  land,  merely  under  his  power  as 
such,  with  the  money  of  the  ward.  He  may 
reasonably  repair  existing  houses  to  prevent 
destruction  until  the  infant  shall  come  to 
full  age;  but  this  does  not  say  that  he  can 
build  new  houses,  to  go  to  decay,  or  to  bo 
destroyed  by  fire.  Woemer,  Guardianship, 
$   175;   21  Cyc.  Law  ft  Proc.  p.  98.    The 


common  law  gives  guardians  very  limited 
power.  Our  Code  of  1899,  chap.  82,  §  7 
[Code  1906,  f  3220],  gives  him  the  custody 
of  his  ward,  and  the  possession,  care,  and 
management  of  his  estate,  and  authorizes 
him  out  of  it  to  provide  for  the  maintenance 
and  education  of  the  ward;  but  he  cannot 
invade  the  principal  even  for  bread  and  rai- 
ment, unless  a  court  allow  him  to  do  so 
under  §  8  of  that  chapter  [Code  1906,  S 
3221].  This  chapter  relative  to  guardians 
gives  a  guardian  no  power  to  bnild  new 
houses  with  his  ward's  money.  Chapter  83, 
i  7  [Code  1906,  g  3234],  provides  that  the 
proceeds  of  sale  of  land  sold  under  court 
authority  under  that  chapter  "shall  be  in- 
vested under  the  direction  of  the  court,  for 
the  use  and  benefit  of"  the  infant.  Whether 
such  an  order  as  the  court  made  in  this 
case  would  be  justified  by  that  provision  we 
need  not  say,  because  we  cannot  concede 
that,  without  authority  of  the  court  ex- 
pressly given  to  mortgage  or  create  any 
lien,  the  guardian  may  mortgage  or  create 
a  lien,  which  may  sweep  away  the  infant's 
land.  The  order  of  the  court  in  this  case 
conferred  no  such  authority.  It  simply  gave 
authority  to  apply  the  money  to  build.  It 
cannot  be  that  this  material  company  can 
create  a  lien  affecting  the  very  body  of  the 
infant's  estate,  taking  his  land,  and  impos- 
ing chancery  costs  in  the  enforcement  of  a 
mechanic's  lien.  The  infant  could  not  make 
a  mortgage  or  mechanic's  lien,  though  the 
expenditure  went  into  permanent  improve- 
ments. Hogg,  Equity  Principles,  692.  The 
guardian  could  not  make  a  mortgage.  An 
infant  cannot  appoint  an  agent.  A  guard- 
ian may  be  called  "agent"  for  some  pur- 
poses, but  not  for  such  a  purpose  as  this 


order  of  the  court  authorizing  such  guard- 
ian to  do  so. 

And  a  party  who  erects  a  building  upon 
the  property  of  an  infant  under  contract 
with  his  gruardian,  made  without  authority 
of  law,  has  no  equitable  lien  on  the  prop- 
erly for  the  value  of  such  improvements, 
where  such  party  was  fully  informed  of  the 
title  and  condition  of  the  property,  and 
the  only  mistake  was  the  result  of  a  mis- 
conception of  the  law.  Guy  v.  Du  Uprey, 
16  Cal.  196,  76  Am.  Dec.  518.  And  a  <J«c- 
tum  to  the  same  effect  is  found  in  Bloomer 
v.  Nolan,  36  Neb.  61,  38  Am.  St.  Rep.  690, 
63  N.  E.  1030. 

And  receipt  of  rents  from  improved  prop- 
erty after  the  minor  becomes  of  age  will 
not  amount  to  a  ratification  of  the  con- 
tract, so  as  to  give  the  contractor  a  lien 
upon  the  property.  McCarty  v.  Carter,  49 
III.  53,  96  Am.  Dec.  672,  as  set  out  in 
LooAN  Planijjo  Mill  Co.  v.  Aldrgdoe. 

And,  if  a  guardian  advances  his  own 
money  for  the  erection  of  buildings  upon 
the  land  of  his  ward  without  the  order  of  a 
16  L.R.A.(N.S.) 


court  of  equity,  he  cannot  recover  the 
amount  from  his  ward  (Hassard  v.  Rowe,  11 
Barb.  22) ;  nor  create  a  lien  upon  the 
property  for  labor  and  materials  in  favor 
of  the  mechanics  employed.  (Copley  v. 
O'Niel,  67  Barb.  299). 

And  an  action  to  quiet  title  to  land 
owned  by  an  infant  may  be  maintained  by 
his  guardian  where  a  notice  of  an  inten- 
tion to  hold  a  mechanic's  lien  thereon  has 
been  filed.  Alvey  y.  Reed,  115  Ind.  148,  7 
Am.  St.  Rep.  418,  17  N.  E.  266. 

If  no  question  of  guardianship  enters  the 
case,  but  the  contract  is  between  the  minor 
and  the  party  furnishing  the  materials  used 
in  making  the  improvements,  the  same  rules 
apply,  since  there  can  be  no  lien  upon  the 
land  of  a  minor  under  the  mechanic's  lien 
law  for  improvements.  Hall  v.  Acken,  47 
N.  J.  L.  340 ;  Bloomer  v.  Nolan,  supra. 

So  it  was  held  in  Price  v.  Jennings,  62  Ind. 
Ill,  that  the  right  to  a  lien  cannot  be  up- 
held upon  the  theory  that  materials  for 
building  a  bouse  are  necessaries. 
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case  presents.  But  it  is  argued  that,  as  the 
court  gave  authority  to  build  the  house,  tlie 
power  to  bind  the  land  even  by  a  mechanic's 
lien  vested  in  the  guardian  as  an  incident 
to  the  power  to  build.  We  cannot  yield  to 
this  position.  The  order  of  the  court  did 
not  authorize,  even  imply,  it,  as  we  thinic, 
and  did  not  contemplate  such  mechanic's 
lien.  We  should  require  express  words  in 
the  order,  plain  intent,  to  give  such  authori- 
ty. In  Payne  v.  Stone,  7  Sraedes  &  M.  367, 
is  what  I  think  good  law  fitting  this  point: 
"If  a  person  deal  with  a  party,  having  by 
law  but  a  limited  authority,  he  can  have  no 
right  beyond  what  the  authority  rightfully 
exercised  would  confer.  The  probate  court 
of  Adams  county  granted  to  S.,  guardian, 
etc.,  permission  'to  erect  out  of  the  funds  of 
his  wards  a  building  upon  their  lot  in 
Natchez  of  such  dimensions  and  quality  as 
may  suit  their  interest.'  Held,  that  the 
court  did  not  thereby  intend  to  authorize 
the  guardian  to  erect  a  building  upon  credit, 
and  thereby  destroy  the  interest  of  his 
wards.  The  probate  court  has  no  power  to 
authorize  the  erection  of  buildings  upon  the 
real  estate  of  minors,  which  may  involve  the 
necessity  of  selling  that  estate  to  pay  for 
them."  We  find  it  laid  down  that  the 
guardian  cannot  make  contracts  binding  the 
infant  without  authority.  10  Am.  &  Eng. 
Enc.  Law,  p.  70.  He  has  no  power  to  con- 
vert personalty  into  realty.  He  cannot  buy 
a  farm  or  build  a  house.  Boisseau  v.  Bois- 
seau,  79  Va.  73,  52  Am.  Rep.  616.  The  pow- 
ers of  a  guardian  being  limited,  as  above 
shown,  it  follows  that  the  authority  merely 
to  build  could  not  draw  with  it  the  conse- 
quence that,  under  such  a  contract  for  build- 
ing between  the  guardian  and  contractor,  a 
mechanic's  Hen  could  be  put  on  the  land 
for  the  contractor  or  those  supplying  mate- 
rial, to  the  destruction  of  the  infant's  es- 
tate in  the  land. 

We  think  the  circuit  court  was  right  in 
dismissing  the  bill,  if  for  no  other  reason 
than  the  want  of  a  valid  lien.  Of  course 
there  must  be  a  valid  lien  for  equity  to  en* 
force.  "No  equitable  lien  exists  either  on 
behalf  of  the  guardian  or  party  who  has  con- 
tracted with  him  for  the  improvement  of 
the  ward's  lands.  Neither  party  has  a 
right,  under  these  circumstances,  to  the  me- 
chanic's lien,  unless  specially  authorized  by 
statute;  as  where  a  probate  court  had  no 
power  to  authorize  the  erection  of  buildings 
upon  the  real  estate  of  minors  upon  credit, 
nor  did  it  undertake  to  exercise  such  power, 
and  the  guardian  nevertheless  erected  a 
building  for  which  there  were  no  sufficient 
funds  to  pay,  the  mechanic  has  no  lien  on 
16  L.R.A.(N.S.) 


it,  for,  if  a  person  deal  with  a  party  having 
by  law  but  a  limited  authority,  he  can  have 
no  right  beyond  what  the  authority  right- 
fully exercised  would  confer.  So,  if  a  pro- 
bate court  grant  to  a  guardian  permission 
'to  erect,  out  of  the  funds  of  his  wards,  a 
building  upon  their  lot,  of  such  dimensions 
and  quality  as  may  suit  their  interest,'  the 
authority  does  not  authorize  the  guardian 
to  erect  a  building  upon  credit,  and  thereby 
destroy  the  interest  of  his  wards.  Again, 
where  a  law  gave  'a  lien  against  the  owner 
to  the  extent  of  his  interest  upon  a  house, 
and  upon  the  land  on  which  it  stands,  for 
labor  done,'  etc.,  no  lien  could  be  acquired 
by  the  builder  of  a  house  upon  a  lot  of  land 
owned  by  the  minor  daughter  of  the  defend- 
ant, although  the  defendant,  in  his  con- 
tract for  such  building,  claimed  to  own 
the  lot;  nor  could  he,  as  such  guardian, 
without  authority  from  a  competent  court, 
build  a  house  upon  the  land  of  his  ward, 
and  charge  the  expense  upon  the  ward,  or 
create  a  lien  upon  the  property  for  the  labor 
and  materials  in  favor  of  mechanics."  Phil- 
lips, Mechanics'  Liens,  {  111.  27  Cyc. 
Law  &  Proc.  p.  65,  says:  "The  contract  of 
an  infant  not  being  binding  upon  him,  a  me- 
chanic's lien  cannot  be  predicated  thereon, 
nor  will  a  retention  of  the  property  as  im- 
proved amount  to  such  ratification  as  to 
sustain  a  lien."  McCarty  v.  Carter,  49  111. 
53,  95  Am.  Dec.  672,  says:  "Contract  made 
with  minor  to  furnish  labor  and  materials 
for  the  improvement  of  his  property  is  not 
binding  upon  him,  and  the  contractor  can 
claim  no  lien  therefor  agdinst  the  property. 
Where  minor  contracts  for  materials  and 
labor  for  the  improvement  of  his  property, 
his  receipt  of  the  rents  from  the  property 
so  improved,  after  he  becomes  of  age,  will 
not  amount  to  a  ratification  of  the  contract 
80  as  to  give  to  the  contractor  a  lien  upon 
the  property."  20  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  329.  We  hardly  deem  it  necessary 
to  respond  to  the  claim  that,  though  the 
mechanic's  lien  is  not  good,  yet,  as  the  lum- 
ber went  into  the  house,  the  infant  must 
pay  for  it.  This  would  be  doing  indirectly 
what  he  could  not  do  directly,  and  enable 
an  infant  to  destroy  his  estate.  But,  if  even 
this  were  so,  it  would  be  a  personal  demand; 
and  where  any  lien  for  jurisdiction  in  an 
equity  suit?  McCarty  v.  Carter,  just  cited, 
will  sustain  this  proposition.  The  use  of 
a  building  built  under  an  unauthorized  con- 
tract on  an  infant's  land  "will  not  ratify 
the  contract  so  as  subject  the  land  to  liens." 
20  Am.  4  Eng.  Enc.  Law,  2d  ed.  p.  320, 
Decree  affirmed. 
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MINNEAPOLIS.  ST.  PAUL,  &  SAULT 
STE.  MARIE  RAILWAY  COMPANY, 
Appt. 

(—  N.  D.  — ,  114  N.  W.  722.) 

Trial  —  directed  verdict. 

1.  It  18  not  error  to  deny  a  motion  for 
a  directed  verdict,  or  for  a  judgment  not- 
withstanding the  verdict,  when  the  evi- 
dence shows  a  conflict  as  to  whether  the 
cause  of  action  pleaded  has  been  proven. 
Evidence  ^  photographs  —  admissibil- 
ity. 

2.  Photographs,  duly  verified,  are  admis- 
sible in  evidence  as  aids  to  the  jury  in  ar- 
riving at  an  understanding  of  the  evidence, 
or  of  the  situation  or  condition  or  location  of 
objects  or  premises,  material  and  relevant  to 
the  issues. 

Same  —  conclnslveness. 

3.  The  weight  to  be  given  to  such  photo- 
graphs by  the  jury  is  not  of  conclusive  ef- 
fect as  a  matter  of  law,  but  depends  upon 
the  skill,  accuracy,  and  manner  in  which 
taken;  and  they  are  to  be  considered  under 
the  same  tests  as  other  evidence. 

(January  8,  1008.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Dickey  County 
in  plaintiff's  favor  in  an  action  brought  to 

Headnotes  by  MoBaAN,  Cb.  J. 


recover  damages  for  the  destruction  of  hay 
and  grass  by  a  fire  alleged  to  have  been 
caused  by  defendant's  negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Oeo.  T.  Webb  and  Alfred  B. 
Bright  for  appellant. 

Messrs.  W.  S.  Liauderland  and  Austin 
ft  Aztell  for  respondent. 

Morgan,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  for  damages  for  the 
destruction  of  hay  and  grass  by  a  prairie  ' 
fire  alleged  to  liave  been  caused  by  the  de- 
fendant's negligence.  The  defendant's  neg- 
ligence as  alleged  in  the  complaint  is  based 
upon:  (1)  Negligently  permitting  dry  and 
combustible  grass  and  weeds  to  accumulate 
and  remain  upon  its  right  of  way.  (2) 
Negligence  in  the  construction  of  the  en- 
gine, by  reason  of  which  sparks  were  emit- 
ted therefrom,  which  caused  the  destruction 
of  the  property  and  the  consequent  damages. 
(3)  Negligent  operation  of  the  engine  by 
the  defendant's  employees.  The  answer  was 
a  general  denial.  The  jury  found  for  the 
plaintiff,  and  assessed  damages  at  the  sum 
of  $1,763.06.  Motions  for  a  new  trial  and 
for  judgment  notwithstanding  the  verdict 
were  denied.  Defendant  has  appealed  from 
the  judgment  entered  on  the  verdict. 

There  is  only  one  assignment  of  error,  and 
that  is  that  the  trial  court  erred  in  refus- 
ing to  direct  a  verdict  for  the  defendant  at 
the  close  of  the  taking  of  the  testimony. 
The  ground  on  which  a  reversal  of  the  judg- 
ment is  claimed  is  that  the  testimony  con- 


Case  Note.  —  Effect  and  conclusivenesa 
of  pkotographH  introduced  in  evi- 
dence. 

The  mere  question  of  the  admissibility  of 
photographs  in  evidence  will  not  be  con- 
sidered here.  Tliat  question  is  discussed  in 
a  note  entitled  "Use  of  photographs  in  evi- 
dence," appended  to  Dederichs  v.  Salt  Lake 
City  R.  Co.  35  L.R.A.  802. 

In  Baustian  v.  Young,  152  Mo.  317,  75 
Am.  St.  Rep.  462,  53  S.  W.  921,  the  court 
said:  "They  [photographs]  are  of  the  same 
character  of  evidence  as  diagrams  and  pic- 
tures drawn  by  hand;  not  necessarily  car- 
rying the  same  degree  of  probative  force, 
but  still  of  the  same  character;  not  in 
themselves  evidence  at  all,  but  representing 
to  the  eye  what  the  witness  declares  was 
the  real  appearance  of  the  thing  at  the 
time  he  saw  it."  In  this  case  the  court, 
after  approving  a  statement  that  when  pri- 
mary and  better  evidence  cannot  be  ob- 
tained, photographs  are  admitted  as  sec- 
ondary evidence,  held  that  the  weight  to  be 
given  this  class  of  evidence  depends  on  its 
character,  since  the  art  of  photography  does 
not  render  equally  trustworthy  results  in 
the  hands  of  the  unskilful  and  the  skilful 
artist. 
15  L.R.A.(N.S.) 


In  Goldsboro  v.  Central  R.  Co.  60  N.  J.  L. 
49,  37  Atl.  433;  Dobson  v.  Philadelphia,  7 
Pa.  Dist.  R.  321 ;  and  Eborn  v.  Zimpelman, 
47  Tex.  503,  26  Am.  Rep.  316,— without 
passing  upon  the  'effect,  weight,  or  conclu- 
siveness of  such  evidence,  it  was  held  that 
photographs  in  evidence  were  at  best  but 
secondary  evidence. 

In  Bliss  V.  Johnson,  76  Cal.  697,  16  Pac. 
642,  18  Pac.  785,  the  court,  however,  upon 
a  rehearing,  held  that  photographs  of  the 
topography  involved  in  the  inquiry  were 
yriginal  evidence,  and  not  secondary;  but 
that  the  party  offering  them  in  evidence  was 
not  injured  by  their  exclusion,  it  appearing 
that  a  diagram  and  testimony  of  persons 
conversant  with  the  situation  had  been  ad- 
mitted. 

It  is  obvious  that,  where  the  character  of 
the  photograph  itself  is  the  cause  of  the  ac- 
tion, it  would  be  admitted  as  primary  evi- 
dence, and  rank  as  such.  An  illustration  of 
this  is  found  in  People  v.  Muller,  32  Hun, 
209,  where  the  defendant  was  prosecuted  for 
selling  indecent  and  obscene  photographs. 

In  Re  Jessup,  81  Cal.  408,  6  L.R.A.  694, 
21  Pac.  076,  22  Pac.  742,  1028,  it  was  held 
that  photographs  of  an  illegitimate  child 
and  the  putative  father,  admitted  in  evi- 
dence  for   the   purpose   of  showing  zesem- 
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cluaively  shows  that  the  fire  which  destroyed 
the  plaintiff's  hay  did  not  originate  on  the 
defendant's  right  of  way,  and  therefore  the  i 
allegation  of  the  complaint  that  the  defend-  { 
ant  was  negligent  in  permitting  dry  and 
combustible  materials  to  remain  on  its  right 
of  way  was  not  sustained,  and  that  the  con- 
dition of  the  right  of  way  became,  for  that 
reason,  immaterial.  Plaintiff's  evidence, 
given  by  several  witnesses,  was  specific,  that 
the  fire  started  on  the  right  of  way  and  as 
to  the  place  on  the  right  of  way  where  the 
fire  started,  and  where  it  left  the  right  of 
way  and  reached  plaintiff's  property  some 
distance  away.  Some  of  these  witnesses 
were  at  the  scene  of  the  fire  very  soon  after 
it  started,  and  testified  that  it  started  on 
the  right  of  way  a  very  few  feet  from  tb« 
railroad  track.  The  defendant's  witnesses 
testified,  after  an  examination  of  the  course 
taken  by  the  fire,  that  it  did  not  start  on 
the  right  of  way.  The  defendant,  however, 
contends  that  the  plaintifTs  witnesses,  who 
testified  that  the  fire  originated  on  the  right 
of  way,  are  all  mistaken,  or  testified  falsely, 
wilfully,  and  relies  as  conclusive  proof  of 
this  fact  on  photographs  taken  of  the  right 
of  way  at  the  point  where  it  is  claimed  by 
the  plaintiff  that  the  fir«  originated.  These 
photographs  were  taken  on  April  2,  1904, 
and  the  fire  occurred  on  November  16,  1903. 
They  were  identified  by  the  photographer 
who  took  them  as  accurate  photographs  of 
the  right  of  way  at  the  place  where  it  is 
claimed  the  fire  originated  and  of  the  right 
of  way  extending  each  way  from  that  point 
for  a  long  distance.    It  is  claimed  that  these 


photographs  show  that  there  was  no  burned 
ground  at  the  place  where  it  is  claimed  by 
the  plaintiff  that  the  fire  originated,  or  at 
any  place  near  there,  and,  on  the  contrary, 
that  the  right  of  way  at  these  places  is 
covered  with  grass.  The  photographs  do 
show  some  burned  ground  under  the  fence 
at  the  limit  of  the  right  of  way,  but  this  is 
explained  by  defendant's  witnesses  as  hav- 
ing been  burned  by  the  fire  burning  back. 
From  this  evidence  we  are  asked  to  give 
conclusive  effect  to  the  evidence  as  indi- 
cated by  the  photographs,  and  to  hold  that 
there  was  no  conflict  in  the  evidence.  Upon 
a  review  of  the  evidence  we  are  positive  in 
our  conclusion  that  there  is  a  material  con- 
flict in  the  evidence  as  to  whether  the  fire 
originated  on  the  right  of  way  or  not,  and 
that  it  was  the  province  of  the  jury  to  de- 
termine what  the  truth  was,  and  that  it  was 
not  error  to  submit  this  question  to  the 
jury. 

We  are  asked  to  disr^ard  all  the  plain- 
tiff's evidence,  as  given  by  his  witnesses,  as 
"contrary  to  reason."  The  basis  of  this 
contention  is  that  the  photographs  show 
physical  facts  of  such  a  character  and  in 
such  a  manner  that  to  g^ve  belief  to  the 
witnesses'  testimony  as  given  on  behalf  of 
plaintiff  is  to  believe  witnesses  testifying  to 
a  physical  impossibility.  In  other  words, 
the  photographs  are  relied  on  as  unim- 
peachable evidence.  We  do  not  agree  with 
this  contention.  Photographs,  when  veri- 
fied aa  true  pictures  of  a  person  or  place  to 
the  satisfaction  of  the  trial  judge,  are  com- 
petent evidence  to  aid  the  jury  in  better 


blance  between  the  two,  would  be  entitled  to 
much  less  weight  as  evidence  than  profert 
of  the  persons  themselves. 

In  Udderzook  v.  Com.  76  Pa.  340,  it  was 
held  that  a  portrait  painted  from  life  and 
proved  to  resemble  the  person  may  be  used 
to  identify  him,  though,  like  all  other  evi- 
dences of  identity,  it  is  opien  to  disproof  or 
doubt,  and  must  be  determined  by  the  jury; 
and  a  photograph  proved  to  be  taken  from 
life  and  to  resemble  the  person  photo- 
graphed fills  the  same  measure  of  evidence. 

In  Scott  V.  New  Orleans,  21  C.  C.  A.  402, 
41  U.  S.  App.  498,  76  Fed.  373,  it  was  held 
that  as  to  the  effect  of  a  photograph  in  evi- 
dence, showing  the  place  where  an  accident 
had  been  caused  by  an  obstruction  in  a 
street,  the  jury  should  be  fully  and  careful- 
ly instructed,  and  warned  against  its  Iia-° 
bility  to  mislead  because  of  the  difference 
between  the  image  produced  upon  the  photo- 
graphic plate  and  upon  the  retina  of  the  hu- 
man eye. 

In  Baustian  t.  Young,  supra,  it  was  held 
that  photographs  of  the  locus  in  quo  are 
not  evidence  independent  of  the  witness,  but 
are  mere  illustrations  of  the  testimony  of 
the  witness ;  and  it  is  proper  that  the  court 
should  so  instruct  the  jury. 

In  Wetherell  v.  HoUister,  7S  Conn.  622, 
15  L.R_A.(N.S.) 


48  Atl.  826,  it  was  held  that,  where  photo- 
graphs had  been  put  in  evidence  without 
objection,  and  subsequently  there  was  con- 
flicting testimony  as  to  whether  they  were 
correct  likenesses,  the  trial  court  properly 
left  to  the  jury  the  question  as  to  their 
weight  as  evidence. 

In  Frith  V.  Frith  [1806]  P.  74,  the  pe- 
titioner for  divorce  testified  that  a  photo- 
graph, handed  him  while  on  the  witness 
stand,  was  a  photograph  of  his  wife,  and 
that  she  had  deserted  him  and  gone  to 
Guildford  with  one  Paice.  Other  witnesses, 
being  handed  the  same  photograph,  testified 
that  this  was  the  woman  who  had  lived  in 
their  bouse  at  Guildford  with  a  man,  under 
the  names  of  Mr.  and  Mrs.  Paice.  The 
court  refused  to  act  upon  this  identification 
by  photograph  alone,  and  suggested  that  the 
petitioner  go  to  Guildford  and  have  pointed 
out  to  bim  the  woman  who  had  lived  as 
Mrs.  Paice. 

It  is  frequently  said  by  the  courts,  as  in 
Bedell  v.  Berkey,  76  Mich.  436,  15  Am.  St. 
Rep.  370,  43  N.  W.  308,  and  in  Thompson  ▼. 
Galveston,  H.  ft  8.  A.  R.  Co.  (Tex.  Civ. 
App.)  106  8.  W.  910,  that  photographs  tend 
to  convey  a  better  impression  to  the  jury 
of  a  locality  than  could  probably  be  done 
by  the  descriptions  of  witnessea. 
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understanding  the  situation  than  it  could 
if  the  condition  of  the  person  or  place  were 
described  by  oral  testimony  of  witnesses. 
22  Am.  &.  Eng.  Enc.  Law,  p.  774,  and  cases 
cited;  Wigraore,  Ev.  g  790,  and  cases  cited; 
2  Elliott,  Ev.  I  1263.  They  stand,  so  far  as 
their  credibility  as  evidence  is  concerned, 
upon  the  same  basis  as  maps  or  diagrams 
do.  Their  correctness  is  not  irrefutable.  In 
each  case  their  correctness  depends  on  the 
reliability,  accuracy,  and  skill  of  the  person 
making  the  diagram,  or  taking  and  develop- 
ing the  photograph.  The  correctness  of  a 
photograph  is  not  wholly  dependent  on  the 
action  or  effect  of  the  light.  That  effect  is 
not  in  all  cases  recorded  with  like  results, 
and  these  results  depend  upon  the  efficacy  of 
the  camera  and  the  efficiency  of  the  oper- 
ator. He  may  be  an  expert,  or  an  unskilled 
amateur.  It  cannot  be  disputed  that  the 
photograph  rests  upon  human  testimony  as 
to  its  correctness,  and  when  unverified  car- 
ries no  conviction  as  to  its  correctness.  An 
eminent  writer  has  said  on  this  subject: 
"It  is  sufficient  to  note  at  this  point  that 
by  universal  judicial  concession  a  map, 
model,  diagram,  or  photograph  takes  an  evi- 
dential place  only  as  a  nonverbal  mode  of 
expressing  a  witness's  testimony."  Wig- 
more,  Ev.  {  790.  "It  is  true  that  a  photo- 
graph can  be  deliberately  so  taken  as  to 
convey  the  most  false  impression  of  the  ob- 
ject." Wigmore,  Ev.  g  792.  In  I^ke  Erie 
&  W.  R.  Co.  v.  Wilson,  189  111.  89,  59  N.  E. 
573,  it  was  said:  "The  general  rule  is  that 
photographs  stand  on  the  same  footing  as  a 
diagram,  map,  plan,  or  model,  and  that  a 
photograph  is  a  legitimate  mode  of  prov- 
ing a  condition  which  can  be  shown  by  a 
representation  of  that  sort.  It  rests  to 
some  extent  upon  the  credit  of  witnesses  in 
the  same  way  as  a  map,  plat,  or  plan."  In 
Beardslee  v.  Columbia  Twp.  188  Pa.  496,  68 
Am.  St.  Rep.  883,  41  Atl.  617,  the  court 
said:  "Photographs  are  competent  evi- 
dence, and  when  properly  taken  are  judi- 
cially recognized  as  of  a  high  order  of  ac- 
curacy. .  .  .  But,  in  careless  or  inex- 
pert or  interested  hands,  they  are  capable 
of  very  serious  misrepresentation  of  the 
original."  In  Stewart  v.  St.  Paul  City  R. 
Co.  78  Minn.  110,  80  N.  W.  855,  it  was  said, 
in  speaking  of  photographs  as  evidence: 
"But  their  value  depends  upon  their  accu- 
racy. They  must  be  shown  by  extrinsic  evi- 
dence to  be  faithful  representations  of  the 
place  or  subject  as  it  existed  at  the  time 
involved  in  the  controversy."  In  Bruce  v. 
Beall,  99  Tenn.  303,  41  S.  W.  446,  the  court 
said:  "It  is  not  to  be  understood,  however, 
that  every  photograph  taken  by  the  cathode 
or  X-ray  process  would  be  admissible.  Its 
competency,  to  be  first  determined  by  the 
trial  judge,  depends  upon  the  science,  skill, 
16  L.R.A.(N.8.) 


experience,  and  intelligence  of  the  party  tak- 
ing the  picture  and  testifying  with  regard 
to  it,  and  that,  lacking  these  important  qual- 
ifications, it  should  not  be  admitted.  And 
again,  that,  even  when  properly  admitted, 
it  is  not  conclusive  upon  the  triers  of  fact, 
but  is  to  be  weighed  like  other  competent 
evidence."  It  seems  to  be  well  established 
that  the  weight  to  be  given  to  a  photograph 
as  evidence  depends  upon  the  manner  and 
circumstances  under  which  it  is  taken  and 
the  skill  of  the  artist  and  the  perfection  of 
the  instrument  with  which  it  is  taken.  In  no. 
case  have  we  found  that  it  has  been  given 
the  great  and  conclusive  weight  asked  ^or 
it  by  the  appellant,  and  from  the  nature  of 
things  it  should  not  be  given  such  weight; 
but  its  weight  should  be  left  to  the  jury 
to  l>e  determined  under  the  same  tests  that 
all  other  evidence  is  weighed.  The  fact  that 
the  photograph  was  taken  several  months 
after  the  fire  should  not  detract  from  its 
weight,  providing  the  premises  were  in  the 
same  condition  as  they  were  in  at  the  time 
of  the  fire,  or,  if  not  In  the  same  condition, 
that  the  changes  were  duly  explained. 

Considered  in  connection  with  the  photo- 
graphs or  without  them,  there  was  a  sub- 
stantial conflict  in  the  evidence  as  to  where 
the  fire  started,  and  it  was  not  error  to  deny 
the  motion  for  a  directed  verdict.  Upon 
the  same  grounds,  it  was  not  error  to  over- 
rule the  motion  for  a  new  trial  and  the 
motion  for  judgment  notwithstanding  the 
verdict.  The  verdict  must  be  sustained 
therefore,  as  there  was  sufficient  evidence  of 
defendant's  negligence  in  permitting  dry 
grass  and  other  combustible  materials  on 
its  right  of  way  and  that  the  fire  originated 
on  the  right  of  way  and  caused  plaintiff's 
loss.  It  is  not  necessary  to  determine  wheth- 
er the  evidence  shows  that  the  engine  was 
negligently  constructed,  or  was  out  of  re- 
pair, or  negligently  operated,  in  view  of  the 
fact  that  the  judgment  appealed  from  must 
be  necessarily  affirmed  on  the  ground  stated. 

Affirmed. 

AH  concur. 


WASHINGTON   SUPREME  COURT. 

CALVIN  THOMAS,  Respt., 

V. 

SEATTLE  BREWING  ft  MALTING  COM- 
PANY et  al.,  Appts. 

(—  Wash.  — ,  94  Pac  116.) 

Chattel  mortgage  —  tender  —  discharge. 

1.  Where  a  chattel  mortgage  is  a  mere 
Hen,  tender  of  the  amount  due  at  any  time 
before  sale  under  foreclosure  discharges  the 
lien.  -    ■ 
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Same  —  claim  and  delivery. 

2.  To  maintain  an  action  of  claim  and 
delivery  for  property  sold  under  chattel 
mortgage  after  a  tender  of  the  amount  due, 
the  tender  need  not  be  kept  good,  nor  the 
money  brought  into  court. 

Appeal  —  Interference  with  verdict. 

3.  The  appellate  court  will  not  interfere 
with  a  verdict  rendered  under  proper  in- 
structions that  a  tender  of  an  amount  due 
under  a  chattel  mortgage  was  made  before 
■ale  by  the  mortgagee,  and  the  rights  of  the 
parties  making  it  were  disclosed  to  the 
mortgagee  or  the  officer  conducting  the  sale. 

(Mount,  FuUerton,  and  Root,  JJ.,  dissent.) 

(February  27,  1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the   Superior  Court  for   Snohomish 
County  in  an  action  brought  to  recover  cer- 
tain chattels  sold  under  a  chattel  mortgage. 
Affirmed. 
The  facts  are  stated  in  the  opinion. 
Messrs.   Wllllant  A.   Greene   and  Gor- 
don D.  Evcland,  for  appellants: 
According   to   the    early   law,   when   the 


mortgagor  defaulted,  the  title  to  the  mort- 
gaged property  at  once  became  absolute  in 
the  mortgagee. 

Brown  t.  Bement,  8  Johns.  96;  Langdon 
T.  Buell,  9  Wend.  80;  Patchin  v.  Pierce,  12 
Wend.  61;  Jackson  v.  Cunningham,  28  Mo. 
App.  354;  Blodgett  v.  Blodgett,  48  Vt.  32; 
Alexander  v.  Meyenberg,  112  111.  App.  223; 
Holzhausen  v.  Parkhill,  85  Wis.  446,  56  N. 
W.  892;  Hill  v.  Merriman,  72  Wis.  483,  40 
N.  W.  399;  John  O'Brien  Lumber  Co.  v. 
Wilkinson,  123  Wis.  272,  101  N.  W.  1050. 

The  tender,  if  allowable,  must  be  a  con- 
tinuing one,  and  the  money  must  be  paid 
into  court. 

Gauche  v.  Milbrath,  94  Wis.  874,  69  N.  W. 
099;  Schaffer  v.  Castle,  6  Ind.  Terr.  244, 
01  S.  W.  35;  Maxwell  v.  Moore,  95  Ala.  166, 
36  Am.  St.  Rep.  190,  10  So.  444;  Himmel- 
mann  t.  Fit7.patrick,  60  Cal.  660. 

Messrs.  G.  C.  Israel  and  Frank  C. 
Owings,  with  Mr.  E.  O.  Dalley,  for  re- 
spondent: 

The  mortgage  was  only  a  lien,  and  hence 
tender  before  sale  was  good. 

Byrd  v.  Forbes,  3  Wash.  Terr.  318,  13 


Ctme  Note.  —  Effect  of  tender  after  de- 
fmilt  of  amount  due  under  chattel 
mortgage. 

The  earlier  cases  on  this  subject  have 
been  gathered  in  a  subject  note  to  Parker  v. 
Beasley,  33  L.R.A.  236.  An  examination  of 
that  note  will  reveal  the  consensus  of  opin- 
ion to  be  that  an  unconditional  tender  of 
the  amount  due,  if  kept  good,  even  if  made 
after  default,  will  devest  the  lien  of  the 
mortgage. 

It  will  be  noticed  from  the  following  cases 
that  in  those  states  which  consider  a  chat- 
tel mortgage  merely  as  a  lien,  the  legal  ti- 
tle thus  remaining  in  the  mortgagor  sub- 
ject to  be  devested  by  foreclosure,  it  is  held 
that  payment,  or  sufficient  tender  of  pay- 
ment, even  if  made  after  default,  discharges 
the  mortgage. 

Thus,  in  Gould  ▼.  Armagost,  46  Neb.  807, 
65  N.  W.  1064,  it  was  beld  that,  since  a 
mortgage  on  personalty  is  only  a  lien  upon 
property,  leaving  the  legal  title  in  the  mort- 
gagor until  devested  by  foreclosure,  an  un- 
conditional tender  of  the  debt  by  the  pur- 
chaser of  the  property!  on  which  existed 
a  chattel  mortgage  as  security  for  the  debt, 
although  made  after  the  debt  was  past  due, 
devests  the  lien  of  the  mortgage,  and  entitles 
the  purchaser  to  the  possession  of  the  prop- 
er^. 

So  in  Litz  v.  Exchange  Bank,  15  Okla. 
564,  83  Pac.  790,  it  was  said,  obiter,  that, 
under  the  provisions  of  the  statute,  a  mort- 
gage being  a  lien  upon  property,  a  mort- 
gagor had  the  undoubted  right  to  pay  the 
indebtedness  and  thereby  extinguish  the  lien 
at  any  time  before  the  property  was  sold  by 
the  mortgagee. 

In  Barbee  v.  Scoggins,  121  N.  C.  135,  28 
S.  E.  250,  a  mortgage  was  given  on  cer- 
16  L.R.A.(N.S.) 


tain  goods  to  secure  a  payment  of  money 
payable  in  instalments,  the  mortgagee  be- 
ing empowered  to  proceed  under  the  mort- 
gage upon  the  default  in  any  instalment. 
On  default  the  mortgagee  replevied  the 
goods,  and  thereupon  the  mortgagor  ten- 
dered an  amount  which,  in  addition  to  the 
sums  already  paid,  was  sufficient  to  make 
the  amount  due  under  the  terms  of  the 
mortgage.  It  was  held  that  by  such  tender 
eo  inttanti  the  mortgage  was  released. 

In  liowery  v.  Gregory,  60  S.  C.  149,  38 
S.  E.  267,  where  the  mortgagor,  after  the 
debt  was  past  due,  tendered  payment  to 
the  assignee  of  the  mortgagee,  who  had  re- 
ceived the  mortgaged  chattels  and  also  the 
note  and  mortgage,  it  was  held  error  in  the 
trial  court,  in  an  action  by  the  mortgagor 
in  claim  and  delivery,  to  grant  an  order 
of  nonsuit. 

In  Gauche  v.  Milbrath,  04  Wis.  674,  69 
N.  W.  999,  it  was  also  recognized  that  a 
sufficient  tender  to  the  mortgagee,  after 
he  had  asserted  his  right  to  take  posses- 
sion of  the  property,  and  a  demand  and  re- 
fusal to  deliver  possession  to  the  mort- 
gagor, entitled  the  latter  to  commence  an 
action  of  replevin;  but  it  was  held  that 
only  by  such  tender  being  kept  good  by  pay- 
ment of  the  money  into  court  would  it  oper- 
ate as  a  discharge  of  the  lien  of  the  mort- 
gage- 

It  was  held  in  Hamaker  v.  Bynum,  137 
Ala.  391,  34  So.  406,  that  the  tender  of  the 
amount  due  upon  a  mortgage,  made  after 
breach  of  its  condition,  will  not,  where  it  is 
not  kept  good,  even  if  the  money  afterward, 
at  the  institution  of  the  suit,  be  brought 
into  court,  operate  as  a  satisfaction  of  the 
mortgage,  within  the  meaning  of  a  statute 
wliicli  authorizes,  under  certain  conditions, 
the  recovery  by  a  mortgagor  against  a  mort- 
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Pac.  715;  Marsh  v.  Wade,  1  Wash.  538,  2C 
Pac.  578  J  Silsby  v.  Aldridge,  1  Wash.  117, 
23  Pac.  836;  Kerron  v.  North  Pacific  Lum- 
ber 6c  Mfg.  Co.  1  Wash.  241,  24  Pac.  446; 
Binnian  v.  Baker,  6  Wash.  60,  32  Pac.  1008; 
Sayward  v.  Nunan,  6  Wash.  87,  32  Pac. 
1022;  Voorhies  v.  Hennessy,  7  Wash.  244, 
34  Pac.  031;  Brookman  t.  State  Ins.  Co.  15 
Wash.  29,  45  Pac.  665,  46  Pac.  243. 

After  sale  continuance  of  tender  was  un- 
necessary. 

Gauche  v.  Milbrath,  94  Wis.  674,  69  N. 
W.  099;  Lambert  t.  Miller,  38  N.  J.  Eq. 
117;  Weeks  v.  Baker,  162  Mass.  20,  24  N. 
E.  905;   Roberts  v.  White,   146  Mass.  266, 

16  N.  E.  668;  Schayer  v.  Ccwamonwealth 
Loan  Co.  163  Mass.  322,  39  N.  E.  1110; 
Bacon  v.  Hooker,  173  Mass.  654,  54  N.  E. 
263;  Shattuck  v.  Cole,  91  Mich.  680,  62  N. 
W.  69;  Blaisdell  v.  Scally,  84  Mich.  149,  47 
N.  W.  .686;  Bateman  v.  Blaisdell,  83  Mich. 
357,  47  N.  W.  223;  Bateman  t.  Blake,  81 
Mich.  227,  46  N.  W.  831 ;  Flanders  v.  Cham- 
berlain, 24  Mich.  305;  Moore  v.  Norman,  43 
Minn.  428,  9  L.R.A.  66,  19  Am.  St.  Rep. 
247,  46  N.  W.  857;  Bartel  v.  Lope,  6  Or, 
321;   Mitchell  v.  Roberts,  5  McCrary,  426, 

17  Fed.  776. 

Rndkln,  J.,  delivered  the  opinion  of  the 
court: 

On  the  6th  day  of  March,  1904,  W.  M. 
Hart  mortgaged  certain  personal  property 
to  the  Seattle  Brewing  &  Malting  Company, 
to  secure  the  payment  of  the  sum  of  $1,000, 
payable  in  instalments  of  $50  per  month. 
Hart  made  default  in  his  payments,  and 
the  mortgagee  proceeded  to  foreclose  its 
mortgage  by  notice  and  sale  under  gf  6870 
et  seq.,  Ballinger's  Anno.  Codes  &  Statutes. 
The  date  of  sale  was  fixed  for  January 
8,  1907.  On  the  day  preceding,  Hart  trans- 
ferred the  mortgaged  property,  or  at  least 
the  greater  portion  of  it,  to  the  plaintiff 
in  this  action.  On  the  8th  day  of  Janu- 
ary, and  prior  to  the  sale,  the  full  amount 
of  the  mortgage  debt,  with  interest  and  ac- 


crued costs,  was  tendered  to  the  sheriff  and 
mortgagee,  but  the  tender  was  refused,  and 
the  property  was  thereafter  sold  and  bid 
in  by  the  defendant  brewing  company.  This 
action  was  thereupon  brought  in  claim  and 
delivery  against  the  sheriff  and  the  pur- 
chaser for  a  return  of  the  property  and  dam- 
ages, or  for  judgment  for  the  value  in  case 
a  return  could  not  be  had.  From  a  judg- 
ment in  favor  of  the  plaintiff,  the  defendants 
have  appealed;  and  the  following  questions 
are  presented  for  the  consideration  of  this 
court:  (1)  Does  a  tender  of  the  amount 
due  under  a  chattel  mortgage  before  sale  dis- 
charge the  mortgage  lienT  (2)  If  so,  in  an 
action  of  claim  and  delivery  to  recover  the 
mortgaged  property,  must  the  tender  be  kept 
good?  (3)  Was  a  sufficient  tender  shown  in 
this  case! 

"At  common  law  a  tender  of  the  mort- 
gage debt  on  the  law  day  satisfies  the  con- 
dition of  the  mortgage,  and  discharges  the 
property  from  the  encumbrance  as  effectu- 
ally as  payment;  but  the  debt  remains  and 
its  payment  may  be  enforced  by  an  action 
at  law  against  the  mortgagor.  And,  in 
pleading  a  tender  on  the  law  day  in  dis- 
charge of  the  condition  of  a  mortgage,  the 
mortgagor  is  not  required  to  allege  contin- 
ued readiness  to  pay,  nor  need  he  bring  the 
money  into  court.  The  tender  when  made 
discharged  the  encumbrance,  not  condition- 
ally, but  absolutely  and  forever."  Mitchell 
v.  Roberta,  5  McCrary,  426,  17  Fed.  776; 
Helphrey  v.  Strobach,  13  Wash.  128,  42 
Pac.  537;  Jones,  Mortg.  6th  ed.  §  891;  Kort- 
right  V.  Cady,  21  N.  Y.  343,  78  Am.  Dec 
145;  Moore  v.  Norman,  43  Minn.  428,  9 
L.R.A.  56,  19  Am.  St.  Rep.  247,  46  N.  W. 
867.  This  was  the  established  rule  at  com- 
mon law,  when  tender  was  made  on  the  law 
day,  and  also  in  case  of  pledges  of  personal 
property  where  title  did  not  pass  until  after 
sale.  In  the  states  where  both  real  and 
chattel  mortgages  have  been  converted  into 
mere  liens,  it  has  very  generally  been  held 
that  a  tender  at  any  time  before  foreclosure 


gagee  of  a  penalty  for  failure  to  enter  pay- 
ment on  the  record  of  a  mortgage. 

But  in  those  states  which  consider  the 
mortgagee  to  have  a  conditional  legal  title 
which  becomes  absolute  after  default  in  the 
payment  of  the  debt  it  naturally  follows 
that  the  holding  is  otherwise. 

Thus,  in  Schafler  v.  Castle,  6  Ind.  Terr. 
244,  91  S.  W.  36,  it  was  held  that,  under  a 
statute  providing  that,  in  the  absence  of 
stipulations  to  the  contrary,  the  mortgagee 
of  personal  property  should  have  the  legal 
title  thereto  and  the  right  of  possession,  a 
tender  made  after  default  was  insufficient 
to  release  the  property  from  the  mortgage, 
or  to  support  an  action  in  replevin  for  the 
property, — especially  where,  as  in  that  case, 
the  tender  was  not  kept  good. 

So,  in  Alexander  v.  Meyenberg,  112  IIL 
16  L.RA.(N.S.) 


App.  223,  it  was  held  that,  upon  the  default 
of  a  chattel  mortgagor  to  pay  at  maturity, 
the  legal  title  to  the  mortgaged  chattels  be- 
comes absolutely  vested  in  the  chattel  mort- 
gagee, and  a  subsequent  tender  of  the  amount 
due  under  such  mortgage  does  not  operate 
to  revest  the  title  in  such  mortgagor. 

In  Darrow  v.  Wendelstadt,  43  App.  Div. 
426,  60  N.  Y.  Supp.  174,  it  was  held  that 
since,  after  default  in  the  payment  of  a 
debt  secured  by  a  chattel  mortgage,  the  le-° 
gal  title  of  the  mortgagee  becomes  absolute, 
the  tender  of  the  debt  by  the  mortgagor 
after  default  did  not  entitle  the  latter  to 
maintain  an  action  at  law  for  the  conver- 
sion of  the  chattels;  the  court  suggesting 
that  whatever  relief  he  was  entitled  to  must 
be  sought  in  equity. 
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and  sale  has  the  same  effect  as  a  tender  on 
law  day  at  common  law;  and  there  would 
seem  to  be  no  sound  reason  why  the  rule 
-should  be  otherwise.  Bartel  v.  Lope,  6  Or. 
321;  'Moynahan  t.  Moore,  9  Mich.  9,  77 
Am.  Dec.  468;  Flanders  v.  Chamberlain,  24 
Mich.  306;  Loughborough  t.  McNevin,  74 
Cal.  250,  6  Am.  St.  Rep.  436,  14  Pac.  369, 
16  Pac.  773.  Nor  is  it  necessary  that  the 
tender  should  be  kept  good,  or  the  money 
brought  into  court.  Moore  v.  Norman;  Flan- 
ders y.  Chamberlain;  and  Mitchell  v.  Rob- 
erts,— supra.  In  Weeks  v.  Baker,  162  Mass. 
20,  24  N.  E.  906,  the  court  said:  "We  have 
been  referred  to  no  precedent  for  holding  in 
accordance  with  the  defendant's  contention 
that  a  plaintiff,  before  bringing  his  suit, 
should  carry  into  court  the  money  tendered, 
or  that,  having  brought  a  suit  which  he  had 
a  right  to  bring,  his  right  to  maintain  it 
will  be  forfeited  unless  he  makes  profert 
of  money  at  the  time  of  entering  his  writ. 
The  rights  of  the  parties  to  an  action  are 
ordinarily  to  be  determined  as  of  the  time  of 
bringing  the  suit.  This  is  always  so  unless 
something  that  has  afterwards  occurred 
which  may  properly  be  pleaded  is  shown  in 
defense." 

In  order  that  a  tender  may  have  the  effect 
of  discharging  a  mortgage  lien,  the  proof 
must  be  clear  that  the  tender  was  fairly 
made,  and  deliberately  and  intentionally  re- 
fused by  the  owner  of  the  mortgage  or  some 
person  duly  authorized  to  act  for  him.  In 
this  case  the  fact  and  sufficiency  of  the  ten- 
der are  conceded  in  so  far  as  the  amount  is 
concerned;  but  it  is  contended  that  the  ten- 
der was  not  made  by  the  mortgagor,  and 
that  the  rights  of  the  parties  who  made  the 
tender  were  not  disclosed  or  made  known  to 
the  officer  or  the  mortgagee.  But  the  jury 
were  fully  and  fairly  instructed  on  this 
point,  and  we  are  not  disposed  to  interfere 
with  their  verdict. 

The  judgment  of  the  court  below  ia  there- 
fore affirmed. 

Hadley,  Ch.  J.,  and  Grow  and  Danbar, 
JJ.,  concur. 

Root,  J.,  dissents. 

Mount,  J.,  dissenting: 
I  think  there  was  no  proper  tender  made 
prior  to  the  sale,  and  therefore  dissent. 

Fullerton,  J.: 

I  dissent  for  the  reason  stated  by  Mount, 


Petition  for  rehearing  denied  June  9, 1908. 
16  L.R.A.(N.S.) 


ILLINOIS  SUPREME  COURT. 

CHICAGO   ft   JOLIET   ELECTRIC   RAIL- 
WAY COMPANY,  Appt, 

V. 

JOSEPH  WANIC. 

(230  111.  630,  82  N.  E.  821.) 

Intcrurban  railway  —  excessive  speed  — 
negligence. 

1.  The  question  of  the  negligence  of  an 
interurban  street  car  company  in  running 
its  cars  at  excessive  speed  along  a  highway 
is  for  the  jury,  notwithstanding  the  absence 
of  statutory  regulation  on  the  subject. 
Same  —  crossing  —  failure  to  look  and 

listen. 

2.  Failure  to  look  and  listen  before  at- 
tempting to  cross  an  interurban  street  car 
track  laid  along  a  public  highway  cannot  be 
said  to  be  negligence  as  matter  of  law,  but 
the  question  is  for  the  jury. 

(October  23,  1907.) 

APPEAL  1^  defendant  from  a  judgment 
of  the  Appellate  Court,  Second  District, 
affirming  a  judgment  of  the  Circuit  Court 
for  Will  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed. 

Statement  by  Carter,  J.: 

This  is  an  action  of  trespass  on  the  case, 
brought  by  appellee  against  appellant  in  the 
circuit  court  of  Will  county.  On  the  trial 
in  that  pourt  a  judgment  for  1 1,600  was 
recovered,  which,  on  appeal  to  the  appellate 
court,  was  sustained.  The  cause  has  been 
brought  here  on  appeal  for  review.  The  dec- 
laration contained  three  counts,  and  charged 
general  negligence  by  appellant's  servants  in 
improperly  handling  and  controlling  one  of 
its  cars,  that  the  car  was  run  at  a  high  and 
dangerous  rate  of  speed  on  a  public  highway 
without  giving  any  warning  to  plaintiff,  and 
that  the  car  was  run  at  a  very  high  rate  of 
speed  without  ringing  a  bell  or  blowing  a 
whistle. 

Mr.  E.  Mecrs  Tor  appellant, 
Mr.  F.  D.  Jordan,  with  Mr.  S.  P.  Dout- 
hart,  for  appellee. 

Carter,  J.,  delivered  the  opinion  of  the 
court: 

The  sole  contention  of  appellant  on  this 
appeal  is  that  the  plaintiff,  at  the  time  of  the 
accident,  was  not  exercising  due  care  and 
caution,  or,  in  other  words,  that  he  was 
guilty   of    contributory    negligence.      It    is 


Note.  —  As  to  duty  to  look  and  listen 
before  crossing  an  electric  road,  see  note  to 
Pilmer  v.  Boise  Traction  Co.  ante,  264. 
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moat  strenuously  insisted  that  the  evidence 
does  not  justify  the  verdict.  The  surround- 
ing facts  and  circumstances  as  shown  by 
the  record  we  thinlc  are  set  forth  with  sub- 
stantial accuracy  in  the  opinion  of  the  ap- 
pellate court,  as  follows:  "Appellant  has  an 
electric  car  line  from  Joliet  to  Chicago, 
which  between  Lemont  and  Romeo,  in  Will 
county,  runs  on  the  east  side  of  the  public 
highway,  the  track  being  4  or  5  feet  from 
the  property  line;  and  its  cars  are  9  feet 
wide,  and  project  over  about  half  the  space 
between  the  track  and  the  fence.  Near 
jnarry  No.  6,  in  Will  county,  it  runs  through 
a  small  Polish  hamlet  of  27  families.  Ap- 
pellee lived  on  the  east  side  of  this  highway, 
in  a  house  2S  feet  from  appellant's  track. 
On  the  line  of  the  highway  between  the 
appellant's  track  and  the  lot  there  is  a 
stone  wall  about  4  feet  high.  A  picket 
fence  stands  on  the  north  side  of  the  house 
and  runs  to  the  stone  fence.  On  the  south 
side  of  the  picket  fence,  and  between  Wanic's 
house  and  the  highway,  a  summer  kitchen 
from  6  to  8  feet  high  stood  close  to  the  stone 
wall,  and  a  smokehouse  and  a  coal  shed 
stood  about  6  feet  from  the  house.  Some 
willow  trees  also  stood  between  the  house 
and  the  highway.  The  path  from  the  house 
to  the  highway  was  on  the  north  side  of 
the  picket  fence,  through  a  gate  opening  on 
the  north  side  of  where  the  picket  fence 
joined  the  stone  wall.  There  was  a  ditch 
3  feet  wide  between  the  stone  wall  and  the 
track;  the  crossing  over  this  ditch  being 
made  by  two  planks  a  foot  wide.  Other 
houses  stood  in  the  immediate  neighborhood 
at  different  distances  from  the  highway." 

Counsel  for  appellant,  in  his  brief,  has 
not  found  fault  directly  with  the  statement 
of  facts  in  the  appellate  court's  opinion, 
although  his  contentions  as  to  the  facts 
would  not  support  the  above  statement,  es- 
pecially as  to  some  of  the  distances,  and  the 
location  of  the  track,  fence,  trees,  and  houses. 
Distances  and  measurements  about  which 
there  is  a  dispute  and  a  conflict  in  the  evi- 
dence could  have  been  settled  by  accurate 
measurements  on  the  ground.  This  was  not 
done,  and,  while  some  of  the  evidence  of 
appellant  tends  to  show  different  distances 
from  the  above-quoted  statement,  we  think 
the  weight  of  the  evidence  supports  it.  The 
appellee  was  struck  by  a  car  which  came 
from  the  south.  There  is  proof  tending  to 
show  that  the  car  could  be  seen  by  a  per- 
son going  from  Wanic's  house  to  the  high- 
way but  a  short  distance,  if  at  all,  before 
it  arrived  at  a  point  opposite  him.  The 
accident  happened  on  a  clear  Sunday  morn- 
ing, shortly  after  9  o'clock.  Appellee  tes- 
tified that  he  did  not  see  the  car  that  struck 
him.  Apparently  he  had  just  crossed  the 
plank  bridge  over  the  ditch  and  was  step- 
16  L.R.A.(N.S.) 


ping  onto  the  track  when  he  was  struck, 
and  was  so  badly  injured  that  he  did  not 
regain  consciousness  until  the  next  day. 
His  leg  was  broken,  and  he  was  in  thg  hos- 
pital for  five  months,  and  unable  to  work 
for  about  a  year.  Some  testimony  tends  to 
show  his  brain  was  affected. 

The  evidence  as  to  the  speed  of  the  car  at 
the  time  of  the  accident,  and  as  to  whether 
there  was  any  signal  or  warning  of  danger 
before  appellee  was  struck,  is  very  conflict- 
ing. Appellee's  witnesses  testify  that  it  was 
running  from  30  to  35  miles  an  hour,  while 
appellant's  witnesses  state  that  it  was  run- 
ning from  15  to  20  miles  an  hour.  Some  of 
the  testimony  is  to  the  effect  that  it  ran  300 
feet  after  appellee  was  struck  before  it 
stopped,  while  the  testimony  for  appellant 
is  that  it  did  not  run  over  160  feet.  .Wit- 
nesses for  appellee  state  that  no  whistte 
was  blown  before  the  accident,  while  appel- 
lant's testimony  is  to  the  effect  that  the 
whistle  was  sounded  and  every  effort  made 
to  stop  the  car  from  the  time  the  motorman 
saw  appellee  until  he  was  struck,  but  that 
the  distance  was  too  short  to  allow  bim  to 
do  so.  There  is  no  claim  that  any  whistle 
or  other  warning  signal  was  sounded  before 
the  appellee  was  seen  close  to  the  track. 
The  car  itself  apparently  made  little  noise 
in  running.  The  testimony  of  appellant  is 
to  the  effect  that  the  distance  from  the  gate 
to  the  track  was  about  16  feet.  There  was 
testimony  in  the  record  that  places  it  much 
nearer.  The  testimony  is  not  clear  as  to 
how  much  the  obstructions  prevented  a 
view  of  the  approaching  car,  or  just  how 
far  down  the  track  appellee,  had  he  looked 
before  he  was  actually  at  or  on  the  track, 
could  have  seen  a  car  coming,  or  whether 
he  could  have  heard  the  car  had  he  stopped 
and  listened.  Appellant's  testimony  is  that 
appellee  did  not  look  towards  the  car  at  all 
before  he  was  struck,  and  there  is  nothing 
to  contradict  this. 

The  question  of  contributory  n^ligence  is 
ordinarily  one  of  fact  for  the  jury,  and  only 
becomes  one  of  law  where  the  undisputed 
evidence  establishes  that  the  injury  re- 
sulted from  the  negligence  of  the  injured 
party.  If  there  may  be  a  difference  of  opin- 
ion on  the  question,  so  that  reasonable  minds 
will  arrive  at  different  conclusions,  then  it 
is  a  question  of  fact  for  the  jury.  Chica- 
go City  R.  Co.  V.  Nelson,  215  111.  436,  74 
N.  E.  458.  By  the  terms  of  the  statute  con- 
troverted questions  of  fact  are  settled  by 
the  judgment  of  the  appellate  court  when 
it  approves  the  verdict  of  the  jury.  This 
court  can  only  decide  whether  there  is  any 
evidence  in  the  record,  with  all  its  reason- 
able inferences,  fairly  tending  to  support 
plaintiflTs  cause  of  action.  The  weight  of 
the    testimony    is    never     involved.     Cfai- 
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cago  &.  E.  I.  R.  Co.  ▼.  Snedaker,  223  III. 
395,  79  N.  E.  169;  Chicago  City  R.  Co.  v. 
Martensen,  198  111.  511,  64  N.  E.  1017. 

Appellant  insists  that,  as  the  track  in 
question  was  along  the  highway,  far  beyond 
any  municipal  limits,  there  was  no  law  or 
ordinance  requiring  it  to  run  its  cars  at 
any  particular  rate  of  speed,  and  that  there- 
fore it  owed  appellee  no  duty  other  than  not 
to  wantonly  and  recklessly  injure  him;  cit- 
ing in  support  of  this  contention  Bartlett 
v.  Wabash  R.  Co.  220  111.  163,  77  N.  E.  96, 
and  Illinois  C.  R.  Co.  v.  Eicher,  202  111. 
556,  67  N.  E.  376.  In  each  of  those  cases 
the  person  was  injured  on  the  right  of  way 
of  the  railroad  company,  and  not  on  a  pub- 
lic highway  occupied  by  the  tracks  of  the 
railroad,  as  in  this  instance.  This  court  h^ld 
in  Elgin,  J.  &  E.  R.  Co.  t.  Raymond,  148 
III.  241.  35  K.  E.  729,  that  it  could  not  be 
laid  down  as  a  legal  principle  that  a  person, 
in  attempting  to  go  over  a  railroad  track 
where  it  crosses  a  street  or  highway,  is 
bound,  at  his  peril,  to  pursue  a  course  at 
right  angles  to  the  track,  but  held  that  his 
right  is,  in  using  a  street  or  highway,  to 
walk  in  any  direction  he  pleases,  and  his 
duty  is  to  exercise  reasonable  and  ordinary 
care,  in  crossing  a  railway  track,  to  avoid 
injury.  We  held  in  Chicago  City  R.  Co. 
T.  Fennimore,  199  111.  9,  64  N.  E.  985,  that, 
although  no  ordinance  limiting  the  speed  at 
which  street  cars  were  allowed  to  run  had 
been  introduced,  yet  in  every  case  it  must 
be  a  question  for  the  jury  to  decide  whether 
or  not,  under  the  facts  and  circumstances  of 
that  particular  case,  the  rate  of  speed  was 
or  was  not  dangerous  or  unreasonable;  that 
a  railroad  company,  in  the  running  of  its 
trains,  is  always  required  to  use  ordinary 
care  and  prudence  to  guard  against  injury 
to  the  persons  or  property  of  those  who  are 
rightfully  traveling  upon  public  streets;  that 
this  is  true,  whether  there  is  any  statutory 
regulation  on  the  subject  or  not.  See  also 
Chicago,  B.  &  Q.  R.  Co.  v.  Perkins,  125  111. 
127,  17  N.  E.  1.  If  this  be  the  rule  as  to 
street  cars  and  steam  railways  occupying 
streets  or  highways,  it  must  necessarily  be 
as  to  electric  lines. 

Appellant  further  insists  that,  under  the 
proof  in  this  case,  the  negligence  of  appellee 
in  failing  to  look  and  listen  is  a  question 
of  law;  citing  Thompson  on  Negligence,  and 
other  authorities.  This  court,  in  Chicago, 
t  X.  W.  R.  Co.  v.  Hansen,  166  111.  623,  46 
N.  E.  1071,  stated  that,  while  it  had  been 
formerly  held  in  this  state  that  this  was  a 
matter  of  law,  "it  has  since  been  repeatedly 
held  that  it  cannot  be  said,  as  a  matter  of 
law,  that  a  traveler  is  bound  to  look  or  lis- 
ten, because  there  may  be  various  modifying 
16  L.R.A.(N.S.)  74 


circumstances  excusing  him  from  doing  so. 
.  .  .  The  traveler  may  not  be  in  fault 
in  failing  to  look  or  listen,  if  misled  without 
his  fault,  or  the  view  may  be  obstructed  by 
objects  or  by  darkness,  and  other  and  loud- 
er noises  may  interfere  with  his  .hearing.  It 
seems  to  us  impossible  that  there  should 
be  a  rule  of  law  as  to  what  particular  thing 
a  person  is  bound  to  do  for  his  protection 
in  the  diversity  of  cases  that  constantly 
arisfe,  and  the  question  what  a  reasonably 
prudent  person  would  do  for  his  own  safe- 
ty under  like  circumstances  must  be  left 
to  the  jury  as  one  of  fact."  The  follow- 
ing decisions  support  the  rule  laid  down  in 
this  last  case:  Chicago  &  A.  R.  Co.  v. 
Pearson,  184  111.  386,  56  N.  E.  633;  Chicago 
&  A.  R.  Co.  ▼.  Lewandowski,  190  111.  301, 
60  N.  E.  497;  Chicago  Junction  R.  Co.  v. 
McGrath,  203  111.  511,  68  N.  E.  89;  Chicago 
Union  Traction  Co.  v.  Jacobson,  217  111. 
404,  75  K.  £.  508;  Illinois  Southern  R.  Co. 
V.  Hamill,  226  ni.  88,  80  N.  E.  746.  In 
Chicago,  B.  &  Q.  R.  Co.  v.  Pollock,  195  111. 
156,  163,  62  N.  E.  831,  834,  we  said:  "Neg. 
ligence  does  not  become  a  question  of  law 
alone,  unless  the  acts  constituting  it  are  of 
such  a  character  that  all  reasonable  men 
would  concur  in  pronouncing  them  so.  Hu- 
man conduct  must  be  judged  by  human 
standards." 

A  greater  degree  of  care  must  necessarily 
be  required  of  appellant  in  running  its  cars 
along  a  public  highway  in  a  thickly  settled 
locality,  with  houses  as  clooe  to  it  as  the 
evidence  shows  they  were  in  this  case,  and 
little  or  no  opportunity  for  anyone  coming 
from  the  house  on  the  side  of  the  highway 
next  to  the  track  to  see  the  approaching  car, 
than  would  be  required  in  a  highway  in  an 
open  country,  away  from  all  houses,  where 
any  one  approaching  the  track  would  have 
an  unobstructed  view  before  reaching  it. 
What  would  be  reasonable  speed  in  one  case 
might  be  very  reckless  or  dangerous  speed 
in  the  other.  Wliether  or  not  ordinary  care 
required  the  blowing  of  the  whistle  or  a 
warning  signal  would  depend  entirely  upon 
the  surrounding  facts  and  circumstances  of 
each  particular  case.  We  cannot  say  that 
the  evidence  in  this  record  necessarily  leads 
to  but  one  conclusion.  Chicago  Union  Trac- 
tion Co.  V.  Jacobson,  supra.  Whether  the 
appellee  used  reasonable  judgment  in  view 
of  all  the  circumstances,  or  appellant  used 
reasonable  care  at  the  time  of  the  accident, 
was  properly  left  to  the  jury. 

The  judgment  of  the  Appellate  Court  will 
accordingly  be  affirmed. 

Petition  for  rehearing  denied  December 
10,  1907. 
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COMMISSIONER  OF  HIGHWAYS  OF 
HOPE  TOWNSHIP 

V. 

ALTA  L.  LUDWICK  et  aL,  Appts. 
(161  Mich.  498,  116  N.  W.  419.) 

Highway  ^  navigable  water. 

Express  authority  is  necessary  to  author- 
ize the  laying  out  of  a  highway  into  a  nav- 
igable body  of  water  for  the  purpose  of  a 
wharf  or  landing  place. 

(March  17,   1908.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Barry  County 
aflSrming  the  action  of  the  township  board 


which  in  turn  affirmed  the  action  of  a  high- 
way commissioner  laying  out  a  public  high- 
way.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Coltrrove  &  Potter,  for  appel- 
lants: 

Authority  to  lay  out  highways  does  not 
include  a  power  to  lay  one  out  over  navi- 
gable waters. 

16  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  357; 
1  Famham,  Waters,  669;  2  Famham, 
Waters,  $  1288. 

The  authority  to  condemn  land  for  a 
highway  does  not  include  the  right  to  con- 
demn land  for  wharf  purposes. 

1  Famham,  Waters,  668;  Horn  v.  People, 
26  Mich.  221 ;  Kemp  v.  Stradley,  134  Mich. 
680,  97  N..W.  41;  Atty.  Gen.  ex  rel.  Mus- 


Case  Note.  —  Right  to  extend  hightixtt/ 
into  navigable  water. 

This  note  is  confined  to  the  cases  where 
the  extension  into  the  water  constitutes  part 
of  the  highway,  but  does  not  include  the 
cases  involving  the  right  to  erect  bridges 
across  navigable  streams,  or  the  right  to 
erect  wharves  and  piers  unless  such  wharves 
constitute  a  part  of,  or  an  extension  to,  an 
existing  highway. 

In  Com.  V.  Coombs,  2  Mass.  489,  it  was 
held  that  a  general  authority  to  lay  out  a 
highway  does  not  include  a"  power  to  lay 
one  out  over  a  navigable  stream.  The  court 
said:  "A  navigable  river  is,  of  common 
right,  a  public  highway;  and  a  general  au- 
thority to  lay  out  a  new  highway  must  not 
be  so  extended  as  to  give  a  power  to  ob- 
struct an  open  highway  already  in  the  use  of 
the  public." 

In  Kean  v.  Stetson,  6  Pick.  492,  it  was 
held  that  the  highway  authorities  had  no 
authority  to  lay  out  a  town  road  between 
high-water  mark  and  the  channel  of  a  nav- 
igable river,  except  by  a  license  from  the 
legislature. 

In  Marblehead  v.  Essex  County,  5  Gray, 
461,  it  was  held  that  the  highway  authori- 
ties had  no  power,  without  special  legisla- 
tive permission,  to  locate  a  highway  upon  a 
beach  which  formed  one  side  of  a  harbor, 
which,  though  not  within  the  ebb  and  flow 
of  ordinary  tides,  unaided  by  storm  or  wind, 
was  almost  invariably  covered  by  spring 
tides,  and  part  of  which  was  often  useful 
to  vessels  drifting  from  their  anchorage  in 
the  harbor. 

A  municipal  corporation  may  be  indicted 
for  laying  out  without  authority  a  highway 
across  a  navigable  arm  of  the  sea  in  such  a 
way  as  to  obstruct  navigation.  Com.  v. 
Gloucester,  110  Mass.  491. 

In  St.  Louis  V.  Myers,  113  U.  S.  666,  28 
L.  ed.  1131,  6  Sup.  Ct.  Rep.  640,  it  was  held 
that  the  act  of  Congress  relinquishing  to 
the  city  of  St.  Louis  all  rights  of  the  United 
States  "in  and  to  all  wharves"  and  thor- 
oughfares within  the  corporate  limits  does 
not  authorize  the  city  to  impair  the  rights 
of  the  other  riparian  owners  on  the  Mis- 
15  L.R.A.(N.S.) 


sissippi  river  by  extending  streets  into  the 
river. 

The  eastern  channel  of  the  Mississippi 
river  between  Bloody  island,  opposite  St. 
Louis,  and  the  mainland,  is  in  fact  and 
within  the  meaning  of  the.  law  navigable, 
and  its  obstruction  by  building  a  highway 
in  the  same  is  therefore  a  nuisance  which 
courts  of  equity  will  abate.  People  v.  St. 
Louis,  10  111.  351,  48  Am.  Dec.  339. 

A  public  way  cannot  be  located  across 
fiats  without  authority  therefor,  first  ob- 
tained from  the  legislature.  Chase  v.  Coch- 
ran, 102  Me.  431,  67  Atl.  320. 

But  in  Henshaw  v.  Hunting.  1  Gray, 
203,  it  was  held  that  a  highway  may  be 
located,  without  speciiU  authority  of  the 
legislature,  over  fiats  lying  between  high 
and  low  water  mark,  which  have  been  law- 
fully filled  up  by  the  proprietor  of  the  ad- 
joining upland. 

And  in  Clement  v.  Bums,  43  N.  H.  609,  it 
was  held  that  the  town  authorities  had  ju- 
risdiction to  lay  out  a  highway  over  land 
reclaimed  from  a  navigable  river,  by  em- 
bankments or  filling  in,  so  as  to  raise  it 
above  the  high-watra  mark. 

So  Hunt  V.  Com.  183  Mass.  307,  67  N.  E. 
966,  holds  that  a  town  has  jurisdiction  to 
lay  out  a  highway  over  land  that  is  above 
mean  high-water  mark,  although  it  is  cov- 
ered by  the  sea  during  the  hi^  courses  of 
tides. 

In  Balliet  v.  Com.  17  Pa.  609,  55  Am. 
Dec.  581,  it  was  held  that  there  is  nothing 
to  prevent  the  public  from  taking  the  land 
along  a  stream,  even  between  high  and  low 
water  mark  for  a  public  road;  that  the 
presumption  is  that  the  intent  was  that 
the  way  would  reach  the  water  so  as  to 
enable  the  public  to  enjoy  the  navigation 
of  the  stream. 

And  in  Illinois  C.  R.  Co.  v.  Illinois,  146 
U.  S.  387,  36  L.  ed.  1018,  13  Sup.  Ct.  Rep. 
110.  it  was  held  that  tracks  laid  by  a  rail- 
road upon  land  reclaimed  from  the  water 
along  the  shore  of  a  lake,  under  authority 
of  law  and  by  a  license  from  a. municipal 
corporation,  which  do  .not  interfere  with 
useful  freedom  in  the  use  of  the  waters  of 
the  lake  for  commerce,  foreign,  interstate. 
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kegon  Booming  Co.  y.  Eyart  Booming  Co. 
34  Mich.  472;  Highway  Comrs.  y.  Queens 
County  Judges,  17  'Wend.  10. 
Messrs.  Thomas  &  Prjror,  for  appellee: 
A  public  highway  may  be  established 
where  one  end  thereof  terminates  at  a  pub- 
lic body  of  water. 

Watson  y.  South  Kingstown,  S  R.  I.  562; 
Moore  y.  Auge,  126  Ind.  582,  25  N.  E.  816. 

HcAlvay,  J.,  delivered  the  opinion  of 
court: 

This  case  involves  the  proceedings  of  the 
plaintiff  highway  commissioner  in  laying 
out  a  certain  road  across  the  premises  of 
defendants.  From  his  decision  an  appeal 
was  talcen  by  them  to  the  township  board, 
which  affirmed  the  action  of  the  commission- 


er, and  assessed  defendants'  damages  at  $75. 
Under  act  No.  195,  p.  286,  of  Public  Acts 
of  1006,  defendants  appealed  to  the  circuit 
court  of  Barry  county,  wliere  the  case  was 
tried  before  the  court  without  a  jury,  and, 
upon  the  request  of  both  parties,  findings 
of  fact  and  law  were  made  and  filed  by  the 
court  affirming  the  action  of  the  township 
board.  Errors  are  assigned  upon  exceptions 
to  two  of  the  findings  of  fact,  and  to  all  of 
the  findings  of  law.  It  is  unnecessary  to 
print  them  at  length. 

The  court,  among  other  things,  found  as  a 
matter  of  law  that  the  highway  was  legally 
laid  out,  and  affirmed  the  decision  of  the 
township  board.  Defendants  have  from  the 
beginning  contested  the  jurisdiction  of  the 
commissioner  to  lay  out  the  proposed  high- 


or  domestic,  cannot  be  regarded  as  such  an 
encroachment  upon  the  domain  of  the  state 
as  to  require  the  interposition  of  a  court  of 
equity  for  their  removal,  or  for  any  re- 
straint in  their  use. 

In  Illinois  C.  R.  Co.  v.  Illinois,  supra,  the 
court  held  that  the  state  holds  its  title  to 
lands  under  the  navigable  waters  of  a  lake 
in  trust  for  the  people  of  the  state  that 
they  may  enjoy  the  navigation  of  the  wa- 
ters, carry  on  their  commerce  over  them, 
and  have  liberty  of  fishing  therein  freed 
from  the  obstruction  or  interference  of  pri- 
vate parties.  The  interest  of  the  people  in 
the  navigation  of  the  waters  and  in  com- 
merce over  them  may  be  improved  in  many 
instances  by  the  erection  of  wharves  and 
piers  therein  for  which  purposes  the  state 
may  grant  parcels  of  the  submerged  land; 
and,  so  long  as  their  disposition  is  made  for 
such  purpose,  no  valid  objections  can  be 
made  to  the  grants.  But  it  cannot  malce  a 
grant  which  will  abdicate  its  control  over 
the  entire  harbor.  Such  abdication  is  not 
consistent  with  the  exercise  of  that  trust 
wliich  requires  the  government  of  the  state 
to  preserve  such  waters  for  the  use  of  the 
public.  The  trust  devolving  upon  the  state 
for  tl>e  public,  and  which  can  be  discharged 
only  by  the  management  and  control  of 
property  in  which  the  public  has  an  inter- 
est, cannot  be  relinquished  by  a  transfer  of 
the  property.  The  control  of  the  state  for 
the  purposes  of  the  trust  can  never  be  lost, 
except  as  to  such  parcels  as  are  used  in 
promoting  the  interests  of  the  public  there- 
in, or  can  be  disposed  of  without  any  sub- 
stantial impairment  of  the  public  interest 
in  the  land  and  water  remaining.  Shiras, 
Gray,  and  Brown,  JJ.,  dissent. 

In  People  ex  rel.  Moloney  y.  Kirk,  162 
111.  138,  53  Am.  St.  Rep.  277.  45  N.  E.  830. 
it  was  held  that  a  lake  may  be  filled  in 
along  the  shore  to  accommodate  a  street; 
that  the  state,  holding  the  legal  title  to  the 
lands  covered  by  the  waters  of  a  navigable 
lake  in  trust  for  the  people  for  the  pur- 
poses of  navigation  and  fishery,  did  not  re- 
pudiate that  trust  and  transcend  its  powers 
by  the  enactment  of  a  law  authorizing  a 
board  of  park  commissioners  to  extend  its 
15  L.R.A.(N.S.) 


boulevard  over  and  upon  a  part  of  such 
lake,  and  to  sell  the  submerged  lands  which 
might  be  reclaimed  in  extending  the  boule- 
vard into  the  lake,  to  pay  for  the  improve- 
ment, so  long  as  such  extension  did  not 
interfere  with  navigation,  commerce,  and 
the  right  of  fishery. 

In  Chapin  y.  Maine  C.  R.  Co.  97  Me.  151, 
53  Atl.  1105,  it  was  held  that  it  was  com- 
petent for  the  legislature  to  grant  a  quali- 
fied permission  to  extend  a  street  to  the 
low-water  mark  of  a  navigable  river  across 
a  railroad  track,  if  the  consent  of  the  owner 
could  be  obtained;  since  a  public  way  can- 
not be  laid  out  across  a  navigable  river 
without  consent  of  the  legislature,  given 
when  required  by  public  convenience  and 
necessity.  The  court  said:  "It  was  ex- 
clusively within  the  province  of  the  legisla- 
ture to  determine  whether  public  conven- 
ience and  necessity  required  the  extension 
of  Exchange  street  to  low-water  mark." 

In  Seattle  &  M.  R.  Co.  v.  State,  7  Wash. 
150.  22  L.R.A.  217,  38  Am.  St.  Rep.  866, 
34  Par.  551,  it  was  held  that  the  laying  out 
of  a  street  over  tide  lands  is  authorized  only 
for  the  extension  of  the  existing  streets, 
under  Washington  act  March  24,  1890,  giv- 
ing a  city  the  right  "to  project  or  extend" 
streets  over  such  lands. 

One  authorized  to  construct  a  roadway 
across  a  bay  owned  by  a  town  in  fee,  and 
who,  under  the  license,  builds  a  road  on 
piles,  may  thereafter  replace  such  structure 
with  a  solid  embankment,  where  the  terms 
of  the  license  are  broad  enough  to  have 
permitted  the  construction  of  an  embank- 
ment in  the  first  instance.  Southampton  v. 
Jessup,  162  N.  Y.  122,  56  N.  E.  538. 

The  metropolitan  board  of  worlcs  has  no 
power  to  erect  any  works  on  the  bed  or  soil 
of  the  Thames  without  the  consent  of  the 
admiralty  and  the  conservators  of  the  river; 
and  consequently  it  is  liable  to  the  owner  of 
a  vessel  sustaining  damage  from  grounding 
upon  piles  negligently  placed  upon  the  fore- 
shore by  a  contractor  employed  by  it. 
Brownlow  v.  Metropolitan  Bd.  of  Works.  13 
C.  B.  N.  S.  768.  31  L.  .1.  C.  P.  N.  S.  140.  8 
Jur.  N.  S.  801,  0  L.  T.  X.  S.  187,  10  Week. 
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way  under  the  petition  and  notice,  and  also 
his  jurisdiction,  under  these  proceedings  or 
by  authority  of  law,  to  lay  out  a  highway 
into  the  navigable  water  of  this  meandered 
lake  40  feet  beyond  low-water  mark.  This 
proceeding  was  upon  petition  praying  that 
a  highway  be  laid  out  in  a  part  of  the 
township  not  included  within  the  corporate 
limits  of  any  city  or  village.  In  the  peti- 
tion and  the  notice  served  on  defendants, 
the  highway  to  be  laid  out  was  described 
as:  "Commencing  at  the  center  of  high- 
way running  westerly  past  what  is  known 
as  Kingsbury's  old  mill  and  the  cement 
church  on  section  20  in  said  township.  Said 
center  being  east  of  the  C.  K.  ft  S.  tracks 
and  running  northerly  to  a  point  40  feet 
from  low-water  mark  in  Long  lake." 
Long  lake  is  found  by  the  court  to  be 
a  meandered  navigable  body  of  water 
about  2*4  miles  in  length  and  with  an 
average  width  of  60  rods  and  upwards; 
that  it  is  navigable  for  pleasure,  fishing, 
and  resort  purposes  by  steamers  of  capacity 
to  carry  100  passengers,  by  launches  and 
rowboats;  that  the  highway  as  laid  out  ex- 
tends into  the  navigable  water  of  this  lake 
40  feet  beyond  low-water  mark;  that  Long 
lake  is  a  public  highway  upon  which  people 
travel  to  the  terminus  of  this  highway  in 
the  lake,  then  along  this  highway  to  the 
village  of  Cloverdale;  and  that  it  is  also 
convenient  for  school  children  and  farmers 
to  cross  the  lake  and  land  at  the  terminus 
of  this  highway,  and  that  it  is  a  public 
necessity. 

It  is  apparent  from  the  record  and  the 
findings  of  the  court  that  this  highway  is 


extended  40  feet  from  low-water  mark  into 
the  navigable  water  of  the  lake  for  the  pur- 
pose of  making  a  wharf  or  landing  for  trav- 
elers going  to  and  from  this  lake.  By  these 
findings  the  court  holds,  in  effect,  that  in 
Michigan  a  highway  not  within  an  incor- 
porated village  or  city  may  be  laid  out  over 
or  into  navigable  water.  In  this  state 
there  is  no  express  statutory  authority  for 
such  action,  and  in  its  absence  defendants 
contend  it  cannot  be  done.  The  weight 
of  authority  supports  the  claim  of  defend- 
ants. It  is  generally  held  that  authority 
to  lay  out  highways  does  not  include  a 
power  to  lay  one  out  over  navigable  waters. 
15  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  357, 
citing  State  v.  Anthoine,  40  Me.  435;  Cape 
Elizabeth  v.  Cumberland  County,  64  Me. 
456;  Wells  V.  York  County,  79  Me.  522, 
11  Atl.  417;  Com.  v.  Coombs,  2  Mass.  489; 
Charlestown  v.  Middlesex  County,  3  Met. 
202.  See  also  I  Farnham,  Waters,  669. 
The  riparian  owner  has  certain  rights  in  and 
to  the  use  of  his  frontage  on  navigable 
water  for  wharfage  and  other  purposes 
which  may  not  be  taken  from  him  except 
by  due  process  of  law.  The  statutory  pro- 
ceedings for  laying  out  and  establishing 
highways  do  not  in  terms  or  by  inference 
contemplate  the  condemnation  of  rights 
and  interests  in  and  to  navigable  waters 
and  compensation  therefor.  From  the  find- 
ing of  the  court  "that  the  damage  to  the 
land  of  defendants  is  nominal"  it  is  clear 
that  the  court  had  no  such  compensation  in 
mind  in  this  case.  It  was  treated  from  the 
beginning  as  the  usual  case 'of  laying  out  a 
highway  upon  land.    The  township  authori- 


Rep.  384.  Affirmed  in  16  C.  B.  N.  S.  546,  33 
L.  J.  C.  P.  N.  S.  233,  12  Week.  Rep.  871. 

The  construction  of  a  railroad,  under  the 
authority  of  the  state  of  New  York,  lat- 
erally along  the  Hudson  river  and  in  front 
of  docks  and  brickyards  situated  on  the 
shore,  will  not  be  enjoined  as  an  obstruc- 
tion of  navigation  at  the  suit  of  the  owner 
of  a  vessel  who  haa  contracted  with  riparian 
proprietors  to  transport  bricks  for  them  to 
the  citv  of  New  York.  Ormerod  v.  New- 
York.  W.  S.  ft  B.  R.  Co.  21  Blatchf.  106,  13 
Fed.  370. 

The  fact  that  the  extension  of  a  railroad 
across  an  arm  of  the  sea  will  interfere  with 
plaintiff's  right  to  navigate  such  waters 
does  not  inflict  on  him  an  injury  different 
from  tliat  done  to  the  public  at  large,  so  as 
to  entitle  him  to  an  injunction,  although  he 
lives  in  the  village  at  the  head  of  the  cove, 
if  he  alleges  no  injury  to  his  house,  wharf, 
or  land.  O'Brien  v.  Norwich  ft  W.  R.  Co. 
17  Conn.  372. 

A  private  citizen  has  no  right  to  main- 
tain an  action  against  a  municipal  corpora- 
tion for  excluding  him,  together  with  all 
other  persons,  from  the  waters  of  a  lake 
within  the  highways  and  parks  of  the  city, 
since  the  wroni;  must  be  redressed  by  the 
15  L.R.A.(N.S.) 


public.  Long  v.  Minneapolis,  61  Minn.  46, 
63  N.  W.  174. 

In  Com.  V.  Weiher,  3  Met.  445.  it  was 
held  that  the  mere  fact  that  pa-t  of  a  high- 
way which  is  laid  out  by  the  side  of  nav- 
igable water  is  below  high-water  mark  does 
not  destroy  the  highway  so  as  to  be  a  de- 
fense to  a  charge  of  nuisance  upon  that  part 
of  the  way  which  is  above  high-water  mark. 

In  Reed  v.  Erie,  79  Pa.  346,  a  causeway 
was  constructed  fr»w  the  shore  across  a 
basin  to  a  pier  built  by  the  city  some  dis- 
tance from  the  shore  and  used  as  a  public 
dock.  The  question  of  the  right  to  construct 
the  causeway  was  not  raised,  but  the  ques- 
tion before  the  court  was  the  right  of  the 
city  to  charge  the  water  lots  of  abutting 
owners  with  the  cost  of  improving  the  cause- 
way. 

So,  in  Terrell  v.  Paducah,  5  L.R.A.(N.S.) 
289,  it  was  held  that  a  municipal  corpora- 
tion had  no  implied  power  to  impose  upon 
abutting  property  owners  the  cost  of  im- 
proving a  way  from  high  to  low  water  mark 
of  a  public  navigable  river;  but  the  ques- 
tion as  to  the  right  of  the  municipality  to 
build  the  road  does  not  seem  to  have  been 
raised. 
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ties  propose,  under  cover  of  establishing  a 
highway,  to  build  a  public  landing  place  or 
wharf  upon  the  land  of  these  defendants. 
Such  proceeding  ia  without  authority  of 
law.  "A  highway  is  not  a  wharf  or  landing 
place."  1  Farnham,  Waters,  1[  608.  In  two 
cases  in  this  state  where  city  charters  have 
authorized  the  building  and  licensing  of  pub- 
lic wharves  at  the  end  of  highways  this 
court  has  held  that  such  wharves  are  not  a 
part  of  the  public  highways.  See  Horn  v. 
People,  26  Mich.  221;  Kemp  v.  Stradley,  134 
Mich.  680,  97  N.  W.  41. 

The  court  was  in  error  in  holding  that 
this  highway  was  legally  laid  out,  and  in 
aflSnning  the  decision  of  the  township  au- 
thorities. The  judgment  of  the  Circuit 
Court  is  reversed  and  set  aside,  and  all 
proceedings  in  laying  out  and  establishing 
said  highway  are  declared  null  and  void. 
A  judgment  will  be  entered  in  favor  of  the 
defendants,  without  costs. 

Grant,  Ch.  J.,  and  Blair,  Moore,  and 
Carpenter,  JJ.,  concur. 


NKW  TORK  COURT  OF  APPEALS. 

PEOPLE  OP  THE  STATE  OP  NEW  YORK, 

Respt., 

v. 

MOSES  J.  JACKSON,  Appt. 

(191  N.  Y.  293,  84  N.  E.  65.) 

Coroner  —  bribery  —  Judicial  officer. 

1.  A  coroner  having  the  powers  of  a 
magistrate  in  a  certain  class  of  cases  to  is- 
sue warrants,  hold  examinations,  and  to 
commit  or  discharge  the  accused,  is  within 
the  provisions  of  a  statute  providing  for 
the  punishment  of  a  "judicial  officer"  who 
receives  a  bribe  upon  the  understanding 
that  his  decision  or  other  official  action  shall 
be  influenced  thereby. 


Same  —  Jurisdiction. 

2.  That  a  death  occurred  out  of  the  coun- 
ty, and  the  coroner  has  never  viewed  the 
body,  does  not  prevent  his  being  punisha- 
ble under  a  statute  providing  that  a  judi- 
cial officer  who  receives  a  bribe  upon  an 
agreement  that  his  action,  decision,  or  oth- 
er official  proceeding  shall  be  influenced 
thereby  shall  be  guilty  of  a  felony,  if  the 
act  which  caused  the  death  was  committed 
within  his  jurisdiction,  and,  having  assumed 
to  act  in  the  case,  he  issues  a  warrant  for 
the  apprehension  of  accused,  signed  by  him- 
self as  coroner,  and,  having  the  prisoner 
in  his  custody,  he  accepts  a  bribe  to  release 
him. 

(March   3,    1908.) 

APPEAL  by  defendant  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court  reversing  an  order  of  the  Court  of 
General  Sessions  of  the  Peace  for  the  County 
of  New  York  arresting  judgment  after  con- 
viction of  defendant  of  bribery.     Affirmed. 

Statement  by  Tann,  J.: 

The  defendant  was  indicted  for  the  crime 
of  bribery  in  that,  while  a  coroner  of  the 
borough  of  Manhattan,  upon  an  information 
duly  laid  before  him  as  such,  he  issued  a 
warrant  to  arrest  one  John  W.  Alexander 
for  causing  the  death  of  Maria  Smith  at  the 
town  of  Montclair,  in  the  state  of  New  Jer- 
sey, by  a  criminal  act  done  by  him  in  the 
borough  of  Manhattan,  in  the  state  of  New 
York;  that  said  Alexander,  when  arrested 
by  virtue  of  said  warrant  and  arraigned  be- 
fore the  defendant  as  coroner,  was  admitted 
to  bail,  and  an  undertaking  in  due  form  of 
law  was  given  for  his  appearance  for  exam- 
ination on  said  charge;  that,  while  said  pro- 
ceeding was  still  pending  before  the  de- 
fendant as  coroner,  he  corruptly  and  felo- 
niously asked  and  agreed  to  receive  from  one 
Benjamin  Reass,  the  attorney  for  said  Al- 
exander, a  bribe  in  the  sum  of  $600,  upon 


Catie  Note.  —  Jurisdiction  or  authority 
of  officer  to  act  in  the  matter  aa  ele- 
ment of  lyribery. 

In  none  of  the  reported  cases  has  the  ques- 
tion of  the  jurisdiction  as  an  element  of 
bribery  of  a  judicial  officer  been  involved. 
Most  courts  have,  however,  held  that,  in 
order  to  uphold  indictment  of  bribery  of  a 
legislative,  executive,  or  peace  officer,  the 
act  concerning  which  the  officer's  vote  or  de- 
cision is  sought  to  be  corruptly  influenced 
must  be  one  which  the  officer  is  author- 
ized to  perform.  In  many  of  these  cases 
the  particular  ordinance,  if  passed,  would 
be  illegal,  or  the  contract,  if  made,  would 
be  void;  but,  as  long  as  the  officer  is  au- 
thorized to  pass  upon  such  question,  his  act 
is  official  and  he  is  guilty  of  bribery.  The 
reported  cases  on  this  subject  are  not  al- 
16  L.R.A.(N.8.) 


together  in  harmony;  but,  as  the  crime  of 
bribery  is  largely  governed  by  statutes 
passed  in  the  several  states,  the  cases  are 
usually  distinguishable  on  that  ground.  It 
would  seem  that  the  New  York  court  of 
appeals,  in  People  v.  Jackson,  has  gone 
further  than  most  courts  would  be  willing 
to  go  in  sustaining  a  conviction  of  bribery. 
The  doctrine  of  that  case,  however,  seems 
to  be  supported  by  dicta,  at  least,  in  State 
V.  Ellis,  33  N.  J.  L.  102,  97  Am.  Dec.  707, 
where  the  defendant  was  held  guilty  of 
bribery  for  offering  to  a  member  of  the 
common  council  a  sum  of  money  to  vote  in 
favor  of  an  application  to  lay  car  tracks 
on  a  public  street,  although  it  seemed  the 
common  council  had  no  jurisdiction  to 
grant  such  application;  and,  after  holding 
that  public  officers,  whether  executive,  legis- 
lative, or  judicial,  might  be  convicted  of 


Digitized  by 


Google 


1174 


NEW  YORK  COURT  OF  APPEAI^S. 


Mab^ 


the  agreement  that  his  official  action  as 
coroner  "should  be  influenced  thereby;  and 
that,  in  consideration  thereof,  he,  the  said 
Moses  J.  Jackson,  would,  after  the  hearing 
of  the  said  charge  against  the  said  John  W. 
Alexander,  order  that  said  John  W.  Alex- 
ander should  be  discharged."  There  was 
neither  allegation  nor  proof  that  the  dead 
body  of  Maria  Smith  had  ever  been  in  the 
state  of  New  York,  or  that  it  had  been 
viewed  by  the  defendant. 

After  a  trial  upon  said  indictment  before 
the  recorder  presiding  at  the  court  of  general 
sessions  of  the  peace,  the  jury  found  the  de- 
fendant guilty.  Thereupon  a  motion  was 
made  for  an  arrest  of  judgment,  and  an 
order  was  granted  arresting  judgment  ac- 
cordingly upon  the  ground  that  the  facts 
stated  in  the  indictment  do  not  constitute  a 
crime.  The  district  attorney  appealed  from 
said  order  to  the  appellate  division,  which 


reversed  the  same,  and  remitted  the  matter 
to  the  court  of  general  sessions  of  the  peace 
to  proceed  according  to  law.  The  defendant 
appealed  to  this  court. 

Messrs.  Frank  Moss  and  JaUus  M. 
Mayer,  for  appellant: 

He  coroner's  jurisdiction  depended  on  ths 
presence  of  the  body. 

King  V.  Ferrand,  3  Bam.  &.  Aid.  260; 
Rolle,  Rep.  217;  Rev.  Stat,  part  4,  chap. 
2,  title  7,  art.  1;  Code  Crim.  Proc.  <  773. 

The  defendant  was  not  a  public  officer 
in  respect  of  the  death  in  question. 

State  V.  Butler,  178  Mo.  272,  77  S.  W. 
560;  State  v.  Meyaenburg,  171  Mo.  1,  71 
S.  W.  229;  Ex  parte  Richards,  44  Tex. 
Crim.  Rep.  561,  72  S.  W.  838;  Qunning  ▼. 
People,  189  111.  165,  82  Am.  St.  Rep.  433. 
59  N.  E.  494;  Com.  v.  Reese,  16  Ky.  Ii. 
Rep.  493,  29  S.  W.  352;  State  v.  Lehman, 


bribery,  the  court,  speaking  through  Jud^ 
Dalriniple,  said:  "In  my  opinion,  it  is 
entirely  immaterial  whether  council  had  or 
had  not  jurisdiction  over  the  subject-matter 
of  the  application.  If  the  application  was. 
in  point  of  fact,  made,  an  attempt  to  pro- 
cure votes  for  it  by  bribery  was  criminal." 

In  Colling  v.  State.  25  Tex.  Supp.  202,  de- 
fendant was  indicted  for  offering  a  bribe  to 
a  district  attorney  to  use  his  influence  in 
procuring  the  dismissal  of  a  certain  crim- 
inal prosecution  pending  in  his  county,  un- 
der a  statute  making  it  an  offense  for  any 
person  to  offer  a  bribe  to  an  executive,  leg- 
islative, or  judicial  officer  with  intent  to 
influence  his  act,  opinion,  or  vote  on  any 
matter  then  pending  or  whicli  thereafter 
may  be  brought  before  him  in  his  ofHeial  ca- 
pacity. The  indictment  was  held  insuffi- 
cient as  it  did  not  appear  whether  the  mat- 
ter pending  in  the  court  was  one  upon  which 
the  district  attorney  was  required  or  au- 
thorized to  act  in  his  official  capacity. 

In  People  v.  McGarry,  136  Mich.  316,  99 
N.  W.  147,  respondent  was  held  guilty  of 
bribery  for  corruptly  procuring  a  city  at- 
torney to  advise  the  city  council  to  make  a 
certain  contract,  for  it  was  the  attorney's 
oflicial  duty  to  pass  upon  such  matters, 
although  in  this  particular  case  the  con- 
tract was  one  which  the  city  had  no  au- 
thority to  make.  This  case  was  followed 
with  approval  in  People  v.  Mol,  137  Mich. 
692,  68  L,.R.A.  871,  100  N.  W.  913,  and 
People  V.  Ellen,  138  Mich.  34,  100  N.  W. 
1008. 

In  Murphy  v.  State,  124  Wis.  635,  102 
N.  W.  1087,  a  member  of  a  common  council 
was  indicted  for  accepting  a  bribe  to  vote 
in  favor  of  a  city  ordinance  authorizing  a 
company  to  lay  car  tracks  across  a  public 
street  under  a  statute  providing  that  an 
officer  who  shall  corruptly  accept  money 
under  an  agreement  or  understanding  that 
his  vote  shall  thereby  be  influenced,  shall  be 
punished,  etc.  The  indictment  was  held 
sufficient,  it  appearing  that  the  matter  prop- 
erlv  came  before  the  city  council  for  con- 
16'L.RA.(N.S.) 


sidcration,  although  in  fact  the  partiealar 
ordinance  was  illegal. 

In  State  v.  Butler,  178  Mo.  272,  77  S. 
W.  560,  defendant  was  indicted  for  offerin{r 
a  bribe  to  a  member  of  a  municipal  board 
of  health  to  obtain  his  influence  in  securing, 
for  defendant's  company,  a  contract  with 
the  city  to  dispose  of  its  garbage  by  a  cer- 
tain method  recently  authorized  by  a  city 
ordinance,  which  also  provided  for  the  man- 
ner in  which  the  contract  should  be  let. 
The  court  held  on  two  grounds  that  the  de- 
fendant was  not  guilty  of  bribery,  first,  be- 
cause the  ordinance  was  not  one  upon  which 
the  common  council  had  authority  to  pass, 
and,  second,  because  the  ordinance  was  not 
signed  by  the  mayor  until  the  day  after 
the  money  was  off'ered,  and  hence  the  board, 
at  that  time,  had  no  authority  to  make  the 
contract.  The  court  distinguished  State  v. 
Ellis,  supra,  saying:  "In  the  first  place, 
the  indictment  in  that  case  was  for  a  com- 
mon-law misdemeanor ;  but,  aside  from  that, 
the  charge  contained  all  the  essential  ele- 
ments of  bribery."  In  that  case  the  mat- 
ter was  properly  pending  before  the  common 
council.  It  was  their  duty  to  vote  on  it, 
and  it  was  wholly  immaterial  whether  their 
action  could  be  enforced  or  not.  State  v. 
Campbell,  infra,  after  disapproving  of  the 
Butler  Case  on  both  grounds  on  which  it 
was  placed,  used  the  following  language: 
"It  is  somewhat  difficult  to  understand  how 
the  result  in  the  Butler  Case  was  reached 
and  the  ruling  of  the  Ellis  Case  approved." 

State  v.  Butler  was  cited  with  approval 
in  State  v.  Lehman,  182  Mo.  424,  68  L.R..\. 
490,  103  Am.  St.  Rep.  670,  81  S.  W.  1118.  in 
which  a  member  of  the  municipal  assembly 
was  offered  money  to  vote  for  a  particular 
ordinance  pending  before  it,  the  court  hold- 
ing an  indictment  of  bribery  sufficient  as 
the  ordinance  was  properly  pending  before 
the  assembly,  it  being  immaterial  whether 
the  ordinance,  when  enacted,  would  be  valid 
or  invalid. 

In  State  v.  Campbell.  73  Kan.  688,  B 
L.R.A.(N.S.)    533,   86   Pao.   784,   under   • 
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182  Mo.  424,  60  L.K.A.  490,  103  Am.  St. 
Rep.  670,  81  S.  W.  1118;  Com.  v.  Scalley, 
16  Ky.  L.  Rep.  494,  29  8.  W.  362;  Com.  ▼. 
Wilson,  30  i-a.  Super.  Ct.  26;  Kirby  r. 
State,  67  N.  J.  L.  320,  31  Atl.  213. 

In  this  case  the  defendant  was  neither  a 
de  jure  nor  a  de  facto  coroner. 

Kirby  v.  State,  supra;  State  v.  Gardner, 
54  Ohio.  St  24,  31  L.R.A.  660,  42  N.  E. 
999;  State  v.  Wynne,  118  N.  C.  1206,  24 
S.  E.  216;  State  y.  Butler,  supra. 

Mr.  Robert  C.  Taylor,  with  Mr.  Wil- 
liam Travers  Jerome,  for  respondent: 

In  any  event  the  defendant  committed  an 
official  act. 

Hallock  T.  Dominy,  69  N.  Y.  238;  Blythe 
V.  Tompliins,  2  Abb.  Pr.  468;  Hunt  v.  Hunt, 
72  N.  Y.  217,  28  Am.  Rep.  129;  People  ex 
rel.  Gaynor  v.  McKane,  78  Hun,  164,  28 
N.  Y.  Supp.  981;  Morrell  t.  Dennison,  8 
Abb.    Pr.    401;    Miller    v.    Brinkerhoff,    4 


Denio,  118,  47  Am.  Dec.  242;  Staples  y. 
Fairchild,  3  N.  Y.  41;  Skinnion  y.  Kelley, 
18  K.  Y.  356;  Roderigas  y.  East  River  Say. 
Inst.  63  N.  Y.  460,  20  Am.  Rep.  656 ;  Turner 
y.  SisBon,  137  Mass.  191;  Lammon  v.  Feu- 
sier,  111  U.  S.  17,  28  L.  ed.  337,  4  Sup. 
Ct.  Rep.  286;  People  ex  rel.  Kellogg  v. 
Schuyler,  4  N.  Y.  173. 

A  public  officer  who  possesses  general 
powers  by  virtue  of  his  office  may  be  prose- 
cuted for  bribery,  even  if  the  particular  act 
which  he  does  is  unauthorized. 

State  v.  Ellis,  33  N.  J.  L.  102,  97  Am. 
Dec.  707;  Glover  v.  State,  109  Ind.  391, 
10  N.  E.  282;  Moseley  v.  State,  26  Tex. 
App.  615,  8  S.  W.  662;  Com.  v.  Mitchell,  3 
Bush,  25,  96  Am.  Dec.  192;  Brackenridge 
v.  State,  27  Tex.  App.  513,  4  L.R.A.  360,  11 
S.  W.  630;  State  v.  Potts,  78  Iowa,  656, 
5  L.R.A.  814,  43  N.  W.  634;  People  v.  Mo- 
Garry,  136  Mich.  316,  99  N.  W.  147;  State 


statute  declaring  it  an  offense  for  a  city 
officer  to  receive  or  accept  money  under  an 
"agreement  or  understanding  that  his  vote, 
opinion,  judgment,  or  action  shall  be  there- 
by influenced,"  a  member  of  a  board  of  edu- 
cation which  had  the  exclusive  power  to 
act  in  reference  to  cleaning  out  schoolhouses, 
but  had  referred  the  matter  of  letting  con- 
tracts for  that  purpose  to  the  superintend- 
ent of  public  buildings,  was  held  guilty 
where  he  accepted  money  from  a  contractor 
whom  he  engaged  to  clean  certain  school- 
bouses  at  a  specified  contract  price,  subse- 
quently procuring  the  ratification  of  the 
arrangement  by  the  superintendent  of  build- 
ings, notwithstanding  that  without  such  rat- 
ification the  arrangement  would  not  have 
been  valid. 

In  Moseley  v.  State,  26  Tex.  App.  516,  8 
S.  W.  662,  a  constable,  upon  receipt  of  a 
certain  sum  of  money,  released  a  prisoner 
whom  he  had  arrested  without  authority, 
and,  in  holding  the  constable  guilty  of  re- 
-ceiving  a  bribe  under  a  statute  providing 
that,  if  any  sheriff  or  other  executive  or 
peace  officer  shall  accept  a  bribe,  he  shall 
be  punished,  etc.,  the  following  language 
was  used:  "It  matters  not  whether  the  ar- 
rest and  custody  were  legal  or  illegal;  the 
said  Gable  was  a  prisoner  in  the  custody 
of  the  defendant,  a  peace  officer,  and  was 
permitted  by  the  defendant  to  escape,  in  con- 
sideration of  money  paid  him  to  effect  such 
escape.  We  are  of  the  opinion  that,  in  a 
prosecution  for  this  offense,  it  is  not  permis- 
sible for  the  defendant  to  question  the  le- 
gality of  his  custody  of  the  prisoner.  Such 
an  issue  is  irrelevant  and  immaterial.  The 
moral  obliquity  of  this  offense  is  the  same 
where  the  custody  of  the  prisoner  is  illegal 
as  where  it  is  legal,  and  the  injury  to  pub- 
lic justice  is  the  same." 

In  Moore  v.  State,  44  Tex.  Crira.  App. 
159,  60  S.  W.  521,  a  prisoner,  arrested  with- 
out a  warrant,  offered  the  sheriff  money  if 
he  would  permit  him  to  go  free  and  say 
nothing  about  the  matter,  the  court  holding 
that  the  indictment  of  the  prisoner  for  brib- 
15  LJR.A.(N.S.) 


ery  under  a  statute  defining  bribery  as  mon- 
ey, etc.,  bestowed  for  the  purpose  of  in- 
fluencing an  officer  in  the  performance  of  a 
public  or  official  duty  stated  no  crime,  inas- 
much as  the  arrest  was  illegal.  The  court 
distinguished  Moseley  v.  State,  supra,  upon 
the  ground  that  in  that  case  the  defendant, 
who  was  charged  with  receiving  the  bribe, 
was  estopped  from  setting  up  the  illegality 
of  the  arrest  made  by  himself;  whereas  in 
the  case  at  bar  the  defendant  had  nothing 
to  do  with  the  illegality  of  the  arrest.  The 
decision  in  Moore  v.  State  was  followed  with 
approval  in  Ex  parte  Richards,  44  Tex. 
Crim.  App.  661,  72  S.  W.  838. 

In  State  v.  Potts,  78  Iowa,  666,  5  L.R.A. 
814,  43  N.  W.  534,  a  constable  was  indicted 
for  accepting  a  bribe  in  that  he  received 
money  for  using  his  infiuence  to  release  a 
large  quantity  of  liquor  held  by  him  under 
a  search  warrant.  The  court  held  that  the 
indictment  was  sufficient,  saying  that  it  was 
immaterial  that  the  constable  had  no  power 
or  authority  to  issue  the  order  for  a  dis- 
charge of  the  property. 

In  United  States  v.  Gibson,  47  Fed.  833, 
a  revenue  officer,  whose  duty  was  to  see 
that  a  tax  was  paid  on  spirits  produced  in 
certain  distilleries,  and  who,  for  the  pur- 
pose of  affixing  revenue  stamps,  had  the 
right  to  enter  such  distilleries,  was  offered 
money  to  bum  the  distillery;  but  the  court 
held  such  offer  did  not  constitute  bribery 
as  the  protection  of  the  distillery  was  not 
an  official  duty  of  the  officer,  which  is  an 
essential  element  in  the  crime  of  bribery. 

In  United  States  v.  Boyer,  85  Fed.  425. 
where  a  meat  inspector,  acting  under  a 
Federal  statute  empowering  the  secretary 
of  agriculture  to  inspect  cattle,  sheep,  and 
hogs  at  slaughterhouses  located  in  the  sev- 
eral states,  was  given  money  by  defendant 
corruptly  to  permit  diseased  cattle  to  be 
used  for  food,  the  defendant  was  held  not 
f^uilty  of  offering  a  bribe,  because  the  stat- 
ute providing  for  such  inspection  was  un- 
•onstitutional,  and  the  inspector,  therefore, 
liad  no  authority  to  inspect  such  cattle. 
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V.  Lehman,  182  Mo.  424,  66  L.Rji.  490,  103 
Am.  St.  Rep.  670,  81  S.  W.  1118;  Murphy  v. 
State,  124  Wis.  636,  102  N.  W.  1087. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  learned  recorder  held  that  the  in- 
dictment was  defective  because  it  charged 
that  the  suspicious  death,  which  was  the 
subject  of  inquiry  before  the  defendant  as 
coroner,  is  all^jed  to  have  occurred  in  the 
state  of  New  Jersey,  while  the  act  causing 
death  is  alleged  to  have  been  done  in  the 
state  of  New  York. 

The  statute  under  which  the  indictment 
was  found  provides  that  "a  judicial  officer 
.  .  .  who  asks,  receives,  or  agrees  to  re- 
ceive, a  bribe  .  .  .  upon  any  agreement 
or  understanding  that  his  vote,  opinion, 
judgment,  action,  decision,  or  other  official 
proceeding,  shall  be  influenced  thereby,"  is 
guilty  of  a  felony.    Penal  Code,  $  72. 

It  is  provided  by  the  statute  governing  the 
duties  of  coroners  that,  "whenever  a  coroner 
is  informed  that  a  person  has  been  killed  or 
dangerously  wounded  by  another,  or  has 
suddenly  ^ed  under  such  circumstances  aa 
to  afford  a  reasonable  ground  to  su.'spect 
that  his  death  has  been  occasioned  by  the  act 
of  another  by  criminal  means,  or  has  com- 
mitted suicide,  he  must  go  to  the  place  where 
the  person  is,  and  forthwith  inquire  into 
the  cause  of  the  death  or  wounding;  . 
.  .  and,  if  it  shall  appear  from  the  sworn 
examination  of  the  informant  or  complain- 
ant .  .  .  that  any  person,  or  persons, 
are  chargeable  with  the  killing  or  wounding, 
or  that  there  is  probable  cause  to  believe 
that  any  person  or  persons  are  chargeable 
therewith;  and,  if  such  person  or  persons 
be  not  in  custody, — he  must  forthwith  issue 
a  warrant  for  the  arrest  of  the  person  or 
persons  charged  with  such  killing  or  wound- 
ing; and,  upon  the  arrest  of  any  person  or 
persons  chargeable  therewith,  he  must  be 
arraigned  before  the  coroner  for  examina- 
tion, and  the  said  coroner  shall  have  power 
to  commit  the  person  or  persons  so  arrest- 
ed to  await  the  result  of  the  inquisition" 
or  decision.    Code  Crim.  Proc.  S  773. 

Section  783  provides  that  the  coroner, 
"when  the  defendant  is  brought  before  him, 
must  proceed  to  examine  the  charge  con- 
tained in  the  inquisition  or  information, 
and  hold  the  defendant  to  answer  or  dis- 
charge him  therefrom,  in  the  same  manner 
in  all  respects  as  upon  a  warrant  of  arrest 
on  an  information." 

A  motion  in  arrest  of  judgment  can  be 
granted  only  in  two  cases :  ( 1 )  When  the 
court  has  no  jurisdiction  over  the  subject  of 
the  indictment;  (2)  when  the  facts  stated 
in  the  indictment  do  not  constitute  a  crime. 
People  T.  Meakim,  133  N.  Y.  214,  30  N.  E. 
15  L.R.A.(N.S.) 


828;  Code  Crim.  Proc.  IS  323,  331,  467.  A» 
it  is  conceded  that  the  court  of  general  ses- 
sions of  the  peace  in  which  the  indictment 
under  consideration  was  found  and  tried 
has  jurisdiction  of  the  crime  of  bribery,  the 
power  of  the  recorder  to  arrest  judgment 
depends  upon  the  sufficiency  of  the  indict- 
ment itself.  The  question  before  us,  there- 
fore, is  the  same  as  if  the  defendant  had  de- 
murred to  the  indictment  upon  the  ground 
that  the  facts  stated  therein  do  not  cson- 
stitute  a  crime. 

'While  the  chief  duty  of  a  coroner  is  to 
hold  an  inquest  when  a  suspicious  death 
has  occurred  within  his  county,  by  recent 
legislation  he  has  been  given  the  power  of 
a  magistrate  in  a  limited  class  of  cases. 
Laws  1887,  chap.  321,  p.  400;  Laws  1899, 
chap.  464,  p.  940.  He  can  exercise  that 
jurisdiction  only  when  some  person  has  been 
killed  or  dangerously  wounded  by  another^ 
but  in  that  class  of  cases  he  has  the  right 
to  issue  warrants,  hold  examinations,  and 
commit  or  discharge  the  accused  the  same  a» 
any  of  the  regular  magistrates.  He  is  there- 
fore a  judicial  officer  within  the  meaning  of 
{  72  of  the  Penal  Code;  and,  indeed,  hi» 
duties  as  an  inquisitor  simply  were  regard- 
ed as  "principally  judicial"  as  long  ago  a» 
when  Blackstone  wrote  his  celebrated  Com- 
mentaries.   1  Sharswood's  Bl.  Com.  '348. 

It  is  insisted  that  the  indictment  is  de- 
fective because  it  shows  upon  its  face  that 
the  defendant  had  no  jurisdiction  to  act 
as  coroner,  inasmuch  as  it  is  alleged  that  the 
wounding  took  place  in  New  York  and  the 
death  in  New  Jersey,  while  it  is  not  alleged 
that  the  dead  body  was  ever  within  the  state- 
of  New  York,  or  that  the  defendant  viewed 
it  therein.  It  is  argued  that  for  time  out  of 
mind  the  jurisdiction  of  a  coroner  depended 
upon  a  view  of  the  body;  that  the  Criminal 
Code  makes  it  his  first  duty  "to  go  to  the 
place  where  the  person  is"  who  has  been 
killed  or  dangerously  wounded;  and  that  the 
city  charter  requires  a  view  of  "the  body  of 
such  decea«ed  person"  by  a  coroner's  phy- 
sician. Code  Crim.  Proc.  i  773;  Consolida- 
tion Act,  Laws  1882,  vol.  1,  chap,  410,  p.. 
430,  i  1773;  Charter,  Laws  1001,  vol.  3, 
chap.  466,  p.  646,  §  1571. 

The  decision  of  this  appeal  does  not  rest 
upon  the  actual  jurisdiction  of  the  defendant 
as  coroner;  for,  assuming  that  he  was  with- 
out jurisdiction  because  he  had  not  seen  the 
unfortunate  woman  after  she  was  dangerous- 
ly wounded,  and  had  not  viewed  her  body 
after  death,  still  we  think  the  indictment  is. 
sufficient. 

The  defendant  was  in  fact  a  coroner,  and 
he  assumed  to  act  as  such  in  a  case  of  death- 
by  violence,  of  which  he  would  have  had 
jurisdiction  if  the  death  had  occurred  in  the- 
borough  where  the  act  causing  it  was  corn- 
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mitted.  He  issued  *  warrant  in  due  form 
of  law,  signed  by  himself  as  coroner,  and 
hence  necessarily  decided  that  he  had  juris- 
diction to  act  as  coroner.  He  issued  it  as 
lawful  process,  and,  as  it  was  valid  on  its 
face,  it  was  a  complete  protection  to  the  of- 
ficer who  made  the  arrest,  and  brought  the 
accused  before  the  defendant.  Thus,  by  ex- 
ercising powers  purporting  to  belong  to  his 
office,  he  had  a  prisoner  on  his  hands. 
Clearly  he  had  the  power  to  discharge  the 
prisoner,  even  if  he  had  no  power  to  hold 
him  for  trial  or  admit  him  to  bail.  He  ad- 
mitted the  accused  to  bail,  however,  and 
again  necessarily  decided  that  he  had  juris- 
diction to  act  as  coroner.  His  decision 
was  an  official  act  within  the  true  meaning 
of  the  statute.  '  He  asked  and  agreed  to 
take  $500  in  money,  and  promised  that  in 
consideration  thereof  he  would  discharge  the 
accused  after  hearing  the  charge  against 
him.  While  "in  judicial  place"  he  agreed 
to  take  a  bribe  for  doing  an  act  official  in 
character,  and  which  was  in  the  nature  of 
an  "official  proceeding."  For  a  certain 
amount  of  money  he  was  to  make  a  certain 
decision  as  coroner,  and  it  was  because  he 
had  power  to  make  that  decision  that  ho 
was  able  to  exact  a  bribe.  All  his  acts  were 
official  in  form,  and  all  that  he  did  was 
by  color  of  his  office.  He  dealt  with  a 
subject  over  which  he  had  jurisdiction. 
Every  step  he  took  he  assumed  to  take  in 
his  official  capacity.  An  act  may  be  of- 
ficial in  character  without  being  lawful, 
and  he  neither  pretended  nor  intended  to 
to  act  otherwise  than  officially.  "An  of- 
ficial act  does  not  mean  that  which  was 
lawfully  done,  but  whatever  was  done  un- 
der color  or  by  virtue  of  the  office."  Wil- 
liamstown  v.  Willis,  15  Gray,  427,  430. 

The  defendant  complied  with  all  the  forms 
of  law  in  attempting  to  act  as  coroner.  His 
action  was  such  as  a  coroner  might  properly 
take  in  a  proper  case.  Every  function  he 
attempted  to  discharge  belonged  to  the  of- 
fice which  he  held,  and  could  have  been 
performed  with  the  full  sanction  of  law  if 
the  victim  had  died  in  the  borough  of  Man- 
hattan. This  case  is  not  like  some  of  tho^e 
relied  upon  l^  the  appellant,  where  there 
was  not  only  no  jurisdiction  in  the  partic- 
ular case,  but  there  could  be  none  in  any 
case,  because  the  function  was  foreign  to 
the  office,  and  could  not  be  exercised  by  the 
officer  under  any  circumstances.  Here  the 
function  was  such  as  a  coroner  cuuld  per- 
form when  a  certain  fact  existed,  and  the 
defendant  took  jurisdiction  and  kept  it 
just  as  if  that  fact  had  been  proved  before 
Um.  A  coroner  cannot  act  in  a  case  of 
larceny,  for  instance,  no  matter  what  the 
facts  are;  but  he  can  take  cognizance  of 
eases  of  dangerous  wounding  or  violent 
16  L.R.A.(N.8.) 


death  occurring  in  his  county,  for  those 
subjects  are  intrusted  to  him  by  law.  The 
latter  class  of  cases  belongs  to  his  office; 
and,  when  he  assumes  jurisdiction  of  such 
a  case,  his  action  therein  is  so  far  official  as 
to  support  an  indictment  against  him,  if  he 
accepts  a  bribe  for  doing  an  act  apparently 
in  the  line  of  his  duty.  The  learned  appel- 
late division  so  held  in  a  carefully  prepared 
opinion. 

The  law  does  not  protect  a  corrupt  judge 
because  he  exceeds  his  powers,  and  his  ac- 
tion is  colorable  merely.  It  does  not  mind 
whether,  when  accepting  a  bribe  to  do  an  act 
apparently  within  his  jurisdiction,  he  ac- 
tually had  jurisdiction.  The  statute  against 
bribery  says  nothing  about  jurisdiction,  and 
official  action  means  such  as  properly  be- 
longs to  the  office  and  is  intended  by  the  of- 
ficer to  be  official.  It  is  sufficient  if  the  de- 
fendant assumed,  colore  officii,  to  perform  a 
function  belonging  to  his  office,  even  if  the 
right  to  perform  it  did  not  exist  in  the  par- 
ticular case.  State  v.  Ellis,  33  N.  J.  L.  102, 
97  Am.  Dec.  707;  Glover  v.  State,  109  Ind. 
391,  10  N.  E.  282;  State  v.  Lehman,  182 
Mo.  424,  66  L.R.A.  490,  103  Am.  St.  Rep. 
670,  81  S.  W.  1118;  Murphy  v.  State,  124 
Wis.  635,  102  N.  W.  1087;  People  v.  Mc- 
Garry,  136  Mich.  316,  99  N.  W.  147;  State 
V.  Potts,  78  Iowa,  666,  6  L.R.A.  814,  43  N. 
W.  534. 

Just  as  an  officer  de  facto  is  punishable 
for  malfeasance  in  office  the  same  as  if  he 
had  been  an  officer  de  jure,  so  an  officer  de 
jure,  acting  apparently  with,  but  really 
without,  jurisdiction,  is  punishable  for  ac- 
cepting a  bribe  the  same  as  if  he  had  had 
complete  jurisdiction,  provided  the  action  to 
be  corruptly  taken  was  in  form  appropriate 
to  the  office  held  by  him.  State  v.  Goss,  69 
Me.  22;  Mechem,  Pub.  Off.  8  336;  1  Bishop, 
Grim.  Law,  J  917.  We  have  just  held  that 
the  city  court  of  the  city  of  New  York  has 
no  jurisdiction  of  an  action  against  that 
city  (O'Connor  v.  New  York,  191  N.  Y.  238, 
83  N.  E.  979)  ;  But  is  it  possible  that  the 
statute  against  bribery  has  no  application 
to  the  discharge  of  official  duties  in  the 
cases  in  which  that  court  assumed  jurisdic- 
tion without  having  it  (Roderigas  v.  East 
River  Sav.  Inst.  63  N.  Y.  460,  20  Am.  Rep. 
655)  T 

No  precedent  in  this  state  holds  jurisdic- 
tion in  the  particular  case  essential  to  estab- 
lish the  crime  of  bribery,  when  the  defend- 
ant had  general  power,  as  an  officer,  to  act 
in  like  cases  upon  proof  of  a  particular 
fact;  and  we  decline  to  follow  such  courts  in 
other  states  as  have  so  held.  The  weight 
of  authority  is  the  other  way.  We  do  not 
hold  that  the  defendant  is  estopped  from 
denying  that  he  had  jurisdiction,  but,  as  his 
action  was  in  the  apparent  line  of  his  duty 
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as  a  public  officer,  waa  official  in  form  and 
intended  to  be  official  in  fact,  that  he  was 
guilty,  if  he  accepted  a  bribe,  whether  he 
had  jurisdiction  or  not.  Any  other  rule 
would  be  a  reproach  to  the  law,  for  it 
would  encourage  official  corruption,  and  tend 
to  subvert  the  honest  administration  of  jus- 
tice. The  offense  of  the  defendant,  whether 
he  was  with  or  without  jurisdiction,  is  the 
same  in  morals,  and  we  think  it  is  the  same 
in  the  eye  of  the  law. 

The  order  of  the  Appellate  Division  should 
be  affirmed. 

CuIIen,  Ch.  J.,  and  Gray,  HalKht,  Wer- 
ner, Wlllard  Bartlett,  and  Hiscock,  JJ., 
concur. 


ONITED     STATES    CIRCUIT    COURT 
OF  APPEALS,  NINTH  CIRCUIT. 

JULIUS  JASPERSON  et  al.,  Plffs.  in  Err., 

V. 

EDWARD  SCHARNIKOW,  Trustee,  etc.,  of 
Christopher  P.  Higgins,  Deceased. 

(—  C.  C.  A.  — ,  150  Fed.  571.) 

Adverse  possession  —  squatter. 

No  title  can  be  secured  against  the  true 
owner  by  merely  squatting  on  real  estate 
without  notice  to  the  true  owner,  although 
the  squatter  makes  pretense  of  holding  ad- 
versely. 

(February  4,  1907.) 


ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  Division  of  the 
Western  District  of  Washington  to  review  a 
judgment  in  favor  of  plaintiff  in  an  action 
brought  to  recover  possession  of  certain  real 
estate.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert,  Ross,  and  Morrow, 
Circuit  Jud£^. 

Messrs.  James  B.  Reavis,  F.  S.  Tborp, 
and  li.  H.  Wheeler,  for  plaintiffs  in  error : 

Actual  uninterrupted  and  notorious  posses- 
sion under  a  claim  of  right  is  sufficient  with- 
out color  of  title,  and  such  possession  need 
not  be  adverse  to  all  the  world. 

Moore  v.  Brownfield.  7  Wash.  23,  34  Pae. 
199;  Hesser  v.  Siepniann;  35  Wash.  14,  76 
Pac.  295;  Bowers  v.  Ledgefwood,  26  Wash. 
14,  65  Pac.  9^6 ;  Northern  P.  R.  Co.  v.  Hasae, 
28  Wash.  353,  92  Am.  St.  Rep.  840,  68  Pac 
882;  Johnson  v.  Brown,  33  Wash.  588,  74 
Pac.  677. 

It  is  occupation  with  an  intent  to  claim 
against  the  true  owner  which  renders  the  en- 
try and  possession  adverse. 

Angell,  Limitation  of  Actions,  6th  ed. 
§390;  Bryan  v.  Atwater,  5  Day,  181,  5  Am. 
Dec.  136;  French  v.  Pearce,  8  Conn.  439,  21 
Am.  Dec.  080;  Parker  v.  Locks  &  Canals,  3 
Met.  103,  37  Am.  Dec.  121;  Jackson  ex  dem. 
Bradstreet  v.  Huntington,  6  Pet.  402,  7  L. 
ed.  170;  Illinois  Steel  Co.  v.  Bilot,  109  Wis. 
418,  83  Am.  St.  Rep.  905,  84  N.W.  865, 85  N. 
W.  402;  Clithero  v.  Fenner,  122  Wis.  356, 106 
Am.  St.  Rep.  978,  99  N.  W.  1027;  lUinoU 


Suhject  Jfote.  —  The  necessity  of  color 
of  title  when  not  expressly  made  a 
condition  by  statute  to  found  title  by 
adverse  possession. 

I.  Scope  of  note,  1178. 
II.  The  nature  and  effect  of  statutes  of 
limitation,  1181. 

III.  The  meaning  of  "adverse  possession," 

1184. 

IV.  The  necessity  of  entry  and  disseisin, 

1186. 
V.  The  essential  elements  in  adverse  pos- 
session. 

a.  General  characteristics,    1189. 

b.  Hostility,   1192. 

c.  Exclusiveness,  1196. 

d.  Actual  occupancy,  1198. 

e.  Openness,    visibility,    and    noto- 

riety,  1200. 

f.  Unbroken  continuity,   1202. 

g.  Intent,  1205. 

h.  Claim  of  right,  1208. 
VI.  Distinction  between  "claim"  and  "col- 
or of  title,"  1213. 
Vn.  The  meaning  of  "color  of  title,"  1215. 
Vlll.  What  constitutes  color  of  title,  1218. 
IX.  The  need  of  color  of  title. 

a.  Under  short-term  statutes  of  lim- 

itation, 1223. 

b.  In  the  abstract,  1226. 
16  L.R.A.(N.S.) 


IX. — continued. 

c.  By  trespassers,   1233. 

d.  To  avoid  conveyances  by  persons 

out  of  possession,  1235. 

e.  By  purchasers,  1236. 

f.  By  donees,    1239. 

Z.  The   nature   of  possession  with   and 
without  color  of  title. 

a.  The  general  distinction,   1240. 

b.  Possession  under  color  of  title. 

1.  In  general,  1242. 

2.  In  case  of  overlapping  grants, 

1245. 

c.  Possession  without  color  of  title, 

1245. 
XI.  Good  faith,    1248. 
Xn.  The  rights  and  title  gained  by  adverse 

possession,  1255. 
Xm.  Conclusion,   1260. 

/.  Scope  of  note. 

A  comprehensive  view  of  the  law  respect- 
ing the  need  of  color  of  title  as  the  founda- 
tion of  a  title  to  land  acquired  by  adverse 
possession  for  the  time  prescribed  by  the 
pertinent  statute  of  limitations  cannot  be 
had  by  one  who  confines  his  investigation  to 
those  cases  alone  which  have  directly  decid- 
ed the  question  of  such  necessity.  The  de- 
cisions are  so  discordant  that  whoso  would 
reach  a  conclusion  upon  the  weight  of  au- 
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C.  R.  Co.  ▼.  Houghton,  126  111.  233,  1  L.R.A. 
213,  9  Am.  St.  Rep.  681,  18  N.  E.  301;  Swan 
T.  Munch,  65  Minn.  SOO,  36  L.R.A.  743,  60 
Am.  St.  Rep.  491,  67  N.  W.  1022;  Latte  v. 
Clifford,  47  Fed.  614;  Zeilin  v.  Rogers,  10 
Sawy.  200,  21  Fed.  103 :  Illinois  Steel  Co.  v. 
Budzisz,  106  Wis.  499,  48  L..R~A.  830,  80 
Am.  St.  Rep.  64,  81  N.  W.  1027,  82  N.  W. 
634;  Oliver  v.  Puilam,  24  Fed.  127. 

Messrs.  Ellis  &  Fletcher,  with  H.  D. 
Moore,  for  defendant  in  error: 

The  possession  is  not  adverse  to  the  true 
owner  unless  made  under  color  of  title  or 
claim  of  right. 

Balch  V.  Smith,  4  Wash.  497,  30  Pac. 
648;  Blake  v.  Shriver,  27  Wash.  696,  68 
Pac.  330;  Bellingham  Bay  Land  Co.  ▼. 
Dibble,  4  Wash.  764,  31  Pao.  30;  Yesler  t. 
Holmes,  39  Wash.  34,  80  Pac.  861 ;  Lahse  v. 


Burch,  3  Wash.  Dec.  161;  Altschul  ▼. 
O'Neill,  36  Or.  202,  68  Pac.  96;  Beale  ▼. 
Hite,  36  Or.  176,  67  Pac.  322,  68  Pac.  102; 
Hunnewell  v.  Burchett,  152  Mo.  611,  64  S.  W. 
487 ;  Sacket  v.  McDonnell,  8  Biss.  394,  Fed. 
Cas.  No.  12,202;  Parkersburg  Industrial  Co. 
V.  Schultz,  43  W.  Va.  470,  27  S.  E.  255; 
Austin  T.  Holt,  32  Wis.  400;  Harvey  v. 
Tyler,  2  Wall.  328,  17  L.  ed.  871;  Re  New 
York,  44  N.  Y.  S.  R.  189,  18  N.  Y.  Supp.  83; 
Gay  ▼.  Mitchell,  35  Ga.  139,  89  Am.  Dec. 
278;  Litchfield  v.  Sewell,  97  Iowa,  247,  66 
N.  W.  104;  Livingston  ▼.  Peru  Iron  Co.  9 
Wend.  613. 

6111>ert,  Circuit  Judge,  delivered  the 
opinion  of   the  court: 

The  defendants  in  error  brought  eject- 
ment to  recover  the  possession  of  a  quarter 


thority  will  be  compelled  virtually  to  extend 
his  research  over  almost  the  entire  field  of 
the  law  relating  to  titles  to  land.  He  will, 
too,  be  in  constant  danger  of  -  being  misled 
by  the  divergent  views  of  jurists  as  to  what 
is  color  of  title,  what  constitutes  possession, 
what  makes  it  adverse  or  breaks  its  conti- 
nuity, what  distinguishes  disseisin  from  in- 
trusive trespass,  and  what  evidences  the 
purpose  and  intent  of  the  intruder.  It  is,  of 
course,  impossible,  in  a  note  of  this  charac- 
ter, to  include  every  case  that  in  any  degree 
illuminates  the  obscurity  of  the  subject,  and, 
so  far  as  it  has  been  practical,  lines  have 
been  drawn  outside  of  which  no  cases  have 
been  taken.  No  cases  like  that  of  Boyd  v. 
Graves,  4  Wheat.  513,  4  L.  ed.  628,  have 
been  included,  which  hold  that  parol  agree- 
ments between  adjoining  landowners  estab- 
lishing disputed  boimdaries  are  effectual  and 
conclusive  when  followed  by  undisturbed 
peaceable  possession  upon  both  sides  for 
twenty  years.  The  cases  relating  to  en- 
croachments upon  public  streets  and  high- 
ways by  abutting  owners,  and  those  involv- 
ing easements  acquired  by  prescription,  have 
all  been  rigidly  excluded.  The  cases  in  which 
some  sort  of  written  instrument — a  tax  deed, 
will,  contract  to  convey,  sheriff's  cer- 
tificate of  sale  on  execution,  decree  or  judg- 
ment of  foreclosure,  partition,  condemna- 
tion, etc. — was  involved  and  asserted  to  be 
color  of  title  are  almost  inexhaustible.  No 
attempt  has  been  made,  in  preparing  this 
note,  to  gather  even  a  majority  of  these 
cases:  such  of  them  as  the  search  for  cases 
in  point  disclosed  incidentally  have  to  some 
extent  been  used  as  illustrations  merely  to 
make  plainer  the  views  of  the  courts  as  to 
what  constitutes  color  of  title. 

By  its  own  terms,  the  selected  subject  of 
this  note  excludes  cases  in  which  thf>  deci- 
sion depended  upon  a  statute  expressly  re- 
quiring color  of  title  as  a  condition  prece- 
dent to  the  acquisition  of  title  by  adverse 
possession.  The  most  notable  cases  of  this 
class  thus  left  out  have  been  decided  in 
Texas  in  respect  of  short  limitation  statutes 
of  that  state.  The  phrase  "color  of  title," 
16  L.R.A.(N.S.) 


as  used  in  the  Texas  three -years  statute  oT 
limitations,  has  a  different  sense  from  that 
in  which  other  states  use  it.  Schleicher  v. 
GatUn,  86  Tex.  270,  20  S.  W.  120. 

The  term  "title,"  as  used  in  the  statute 
just  mentioned,  means  a  regular  chain  of 
transfer  from  or  under  the  sovereignty  of 
the  soil;  and,  the  term  "color  of  title" 
means  a  consecutive  chain  of  such  transfer 
down  to  the  person  in  possession  without  be- 
ing regular,  as  if  one  of  the  memorials  or 
muniments  were  not  registered,  or  not  duly 
registered,  or  were  only  in  writing,  or  such 
like  defect  as  may  not  extend  to  or  include 
the  want  of  intrinsic  fairness  or  honesty. 
Horton  y.  Crawford,  10  Tex.  382;  Black  v. 
Gamer  (Tex.  Civ.  App.)  63  h.  W.  918;  Rice 
V.  P.  J.  Willis  &  Bro.  31  C.  C.  A.  154,  59 
U.   S.   App.   90,   87   Fed.   626. 

Under  such  a  statute,  no  protection  is  af- 
forded to  one  in  possession  of  land  for  the 
statutory  period,  unless  he  has  title  or  color 
of  title  as  the  statute  defines  the  terms. 
Wheeler  v.  Moody,  9  Tex.  372;  Castro  v. 
Wurzbach,  13  Tex.  129;  Carley  t.  Parton, 
75  Tex.  98,  12  S.  W.  950;  Butts  v.  Caffall 
(Tex.  Civ.  App.)  24  S.  W.  373;  Black  v. 
Gamer,  supra;  Beale  v.  Johnson  (Tex.  Civ. 
App.)  99  S.  W.  1045;  Henderson  v.  Beaton, 
1  Posey,  Unrep.  Cas.  (Tex.)   17. 

The  three-years  statute  of  limitations  con- 
stitutes no  bar  to  one  in  possession  of  land 
not  embraced  in  his  survey,  since  he  has 
neither  title,  nor  color  of  title,  to  the  prem- 
ises.    Horst  V.  Herring  (Tex.)   8  S.  W.  30«. 

By  the  Texas  statute  of  five  years'  limi- 
tation (Rev.  Stat  art.  3193),  it  is  necessary 
that  the  possessor  who  invokes  Its  protec- 
tion should  have  had  "peaceable  and  Eidverse 
possession"  of  the  land,  "cultivating,  using, 
or  enjoying  the  same,  and  paying  the  taxes 
thereon,  if  any,  and  claiming  under  a  deed 
or  deeds  duly  registered."  Cantagrel  v.  Von 
Lupin,  58  Tex.  570. 

To  render  the  five-year  statute  of  limita- 
tion of  Texas  available  to  the  possessor  of 
land  claimed  by  another,  he  must  show  a 
deed  or  deeds  duly  registered  and  describ- 
ing the  land  in  dispute.  Butts  v.  Caffall, 
supra. 
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section  of  land  situate  near  the  town  of 
Ballard,  in  the  state  of  Washington.  Their 
claim  of  title  was  by  seisin  under  a  patent 
from  the  United  States  issued  in  1872  and 
the  payment  of  all  taxes  assessed  since  that 
time.  The  plaintiffs  in  error  claimed  right 
and  title  to  said  premises  through  their 
predecessor  in  interest,  Uriah  M.  Bryant, 
who,  as  they  asserted,  entered  into  the 
possession  of  saiu  premises  in  the  year  1888, 
under  a  claim  of  right  to  the  ownership 
thereof  and  adverse  to  all  others,  and  that 
such  claim  of  right  and  possession  was  con- 
tinuous, exclusive,  actual,  and  adverse  for 
more  than  ten  years  preceding  the  com- 
mencement of  the  action.  The  trial  court  at 
the  conclusion  of  the  evidence  submitted  to 
the  jury  the  question  of  the  amount  of  dam- 


ages recoverable  by  the  defendants  in  errorr 
but  instructed  the  jury  to  return  a  verdict 
in  their  favor  for  tue  recovery  of  the  posses- 
sion of  the  premises. 

It  is  contended  that  this  instruction  was 
not  justified  by  the  evidence.  There  was 
testimony  tending  to  prove  that  in  the  year 
1888  Uriah  M.  Bryant,  the  predecessor  in  in- 
terest of  the  plaintiffs  in  error,  entered  in- 
to the  possession  of  the  premises,  construct- 
ed thereon  a  log  cabin  and  a  log  barn,  made 
certain  other  improvements,  cleared  a  small 
portion  of  the  land,  built  roads  for  hauling 
shingle  bolts  and  wood  to  market,  and,  dur- 
ing the  time  of  his  occupation,  which  ex- 
tended from  that  date  until  his  death  is 
1897,  was  actively  engaged  in  cutting  and 
hauling   such   timber   products   to   market. 


To  constitute  such  color  of  title  as  will 
support  an  adverse  possession  of  either  three 
or  five  years  under  the  Texas  statutes,  all 
the  prerequisites  of  a  tax  deed  must  be 
shown.  Allen  v.  Courtney,  24  Tex.  Civ. 
App.  88,  58  S.  W.  200. 

Although  the  muniments  of  title  relied  on 
to  support  the  defense  of  the  three-years 
Texas  statute  of  limitation,  viewed  alone; 
convey  an  apparent  chain  of  title,  still,  if 
any  one  of  the  conveyances  following  the 
patent  was  made  by  a  person  who  in  fact 
had  no  power  to  convey  what  his  deed  pur- 
ported to  convey,  the  chain  is  broken  be- 
cause such  conveyance  constitutes  neither 
title,  nor  color  of  title,  in  the  sense  in  which 
the  words  are  used  in  the  statute,  priggsby 
V.  May,  84  Tex.  240,  19  S.  W.  343. 

A  fraudulent  deed  in  the  chain  breaks  the 
chain  and  spoils  the  color  of  title  under  the 
Texas  statute  of  three  years'  limitation. 
Black  V.  Garner  (Tex.  Civ.  App.)  63  S.  W. 
918. 

A  deed  of  a  married  woman,  defectively 
acknowledged,  is  notice  upon  its  face  of  its 
invalidity,  and  thus  is  neither  title,  nor 
color  of  title,  within  the  Texas  three-years 
limitation  statute.  Veeder  v.  Gilmer  (Tex. 
Civ.  App.)  105  S.  W.  331. 

The  distinctions  between  the  statutes  of 
Texas  prescribing  varying  periods  of  limi- 
tation 18  thus  set  forth  in  Pearson  v.  Boyd, 
62  Tex.  541 :  Under  the  statutes  of  three  and 
five  years,  a  mere  intruder  would  not  recov- 
er anything;  for  under  the  one  the  holder 
must  have  at  least  color  of  title,  and  under 
the  other  he  must  have  a  deed  duly  record- 
ed. But,  under  the  long  term,  if  the  intrud- 
er hold  only  5  acres  in  accordance  with  the 
statute,  the  law  gives  him  160  acres,  includ- 
ing his  improvements.  If,  however,  the  oc- 
cupant holds  under  some  memorandum .  of 
title  duly  recorded,  his  possession  will  then 
extend  to  the  boundaries  specified  in  the  in- 
strument. 

The  Arizona  three-years  statute  of  lim- 
itations of  actions  for  land  (Rev.  Stat.  V 
2298).  like  that  of  Texas,  defines  the  term 
"title"  to  mean,  "a  regular  chain  of  transfer 
from  or  under  the  sovereignty  of  the  soil;" 
and  "color  of  title,"  as  a  "consecutive  chain 
15  L.R.A.(N.S.) 


of  transfer  down  to  the  person  in  possession 
without  being  regular,  as  if  one  or  moi* 
of  the  memorials  or  muniments  be  not  reg- 
istered, or  not  duly  registered,  or  be  only  In 
writing."  Thompson  v.  Ferry,  6  Ariz.  301, 
66  Pac.  741,  Affirmed  in  180  U.  S.  484,  45 
L.  ed.  633,  21  Sup.  Ct.  Rep.  463. 

The  Texas  statute  of  ten  years  limitation 
is,  however,  quite  different.  The  statute  of 
1841  provided  that  the  peaceable  possession, 
cultivation,  use,  and  enjoyment  of  land  for 
that  length  of  time,  without  any  evidence 
of  title,  should  give  to  a  naked  possessor 
full  property  therein,  preclusive  of  all  other 
claims,  to  640  acres  including  his  improve- 
ment (Paschal's  Dig.  art.  4624).  The  Re- 
vised Statutes  (arts.  3194,  3195)  reduced 
the  area  to  160  acres  of  land.  Bracken  v 
Jones,  63  Tex.  184;  Craig  ▼.  Cartwright,  65 
Tex.  413. 

It  is  taken  for  granted  throughout  this 
note  that  constructive  possession  follows 
the  legal  title,  and  that  the  burden  is  upon 
one  who  does  not  have  the  legal  title  to  es- 
tablish the  adverse  character  of  his  posses- 
sion. 

The  reader  will  be  aided  in  his  study  of 
the  subject  by  the  following  notes: — 
The  note  to  CoUett  ▼.  Vanderburgb  Coun- 
ty, 4  L.R.A.  321,  entitled.  Adverse  posses- 
sion, what  constitutes;  the  note  to  Schafer 
v.  Hauser,  35  L.RA.  835,  entitled,  Adverse 
possession  by  donee  under  parol  gift;  the 
note  to  Smith  v.  Newman,  53  L.R.A.  934, 
entitled.  Right  of  tenant  to  acquire  title  not 
inconsistent  with  landlord's  title  at  com- 
mencement of  tenancy;  the  case  note  to 
Hall  V.  Waterman.  4  I..R,A.(N.S.)  776, 
on.  Quitclaim  deed  as  color  of  title 
for  purposes  of  adverse  possession: 
the  case  note  to  Dobbins  v.  Dobbins.  10 
L.R.A.(N.S.)  185.  on,  Presumption  of  ouster 
of  one  tenant  in  common  from  long-con- 
tinued, undisturbed  possession  of  another; 
the  subject  note  on.  Effect  of  an  invalid  tax 
deed  as  color  of  title,  within  general  stat- 
utes of  limitations,  to  Bradbury  v.  Dumond, 
11  L.R.A.(N.S.)  772;  the  case  note  to  Mc- 
Cutchen  v.  McCutchen.  12  L.R.A.(N.S.) 
1140,  on.  Right  of  one  in  permissive  pos.<«e8- 
sion  of  real  property  to  acquire  title  by  ad- 
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'Using  two  teams  for.  that  purpose.  There 
was  testimony  that  he  went  into  possession 
•of  the  land  for  the  reason  that  he  found  it 
vacant  and  unoccupied  and  intended  to  ac- 
■quire  it  as  a  homestead.  One  O.  H.  Briggs 
.testified  that  he  went  into  possession  of  the 
premises  with  Bryant;  that  they  had  looked 
■over  the  premises,  found  no  landmarks,  deter- 
mined to  squat  upon  it,  and,  if  they  proved 
■up,  to  divide  it;  that  thereafter  they  went 
to  the  courthouse  and  found  the  land  had 
.■been  patented  to  Uigginj,  after  which  the 
witness  abandoned  the  premises,  leaving  the 
same  in  the  possession  of  Bryant.  There 
was  testimony  of  another  witness  that,  some 
years  later,  he  knew  that  Bryant  claimed  the 
place  against  some  man  named  Higgins. 
There  was  no  other  testimony  as  to  the  na- 


ture of  Bryant's  claim,  except  that  the  place 
was  known  as  the  "Bryant  place,"  and  that 
Bryant,  as  owner,  posted  on  the  premises 
notices  against  trespassers.  Siepmann,  one 
of  the  plaintiffs  in  error,  testified  that  in 
April,  1898,  some  four  months  after  Bryant's 
death,  he  bought  the  premises  from  the 
widow  and  Bryant's  father,  Jacob  S.  Bryant, 
for  the  sum  of  $350,  of  which  $15  was  paid 
to  the  widow  and  $175  to  the  father,  and 
that  he  still  owes  $160  thereof,  and  that,  on 
May  17,  1809,  a  quitclaim  deed  was  ob- 
tained to  said  premises  from  Jacob  S.  Bry- 
ant and  his  wife.  The  record  shows  that  the 
property  was  appraised  in  the  year  1899  at 
$48,000,  and  that  the  annual  taxes  thereon 
at  the  time  when  the  plaintiffs  in  error 
made  their  purchase  exceeded  the  amount  of 


verse  possession ;  the  case  note  to  Townsend 
V.  Boyd,  12  LJl.A.(N.S.)  1148,  on.  Adverse 
possession  by  tenant  against  landlord's  ti- 
tle; the  subject  note  on,  Possession  of  land 
as  notice  of  title,  to  Niles  v.  Cooper,  13 
L.R.A.(N.S.)  49;  the  case  note  to  Salt  Lake 
Invest.  Co.  V.  Fox,  13  L.R.A.(N.S.)  627:  "Is 
possession  under  tax  certificate  during  re- 
demption period  adverse  ?"  the  note  on,  Pos- 
session as  sufficient  evidence  of  title  to  sup- 
port ejectment  against  one  having  no  better 
right,  to  Bradshaw  v.  Ashley,  in  45  L.  ed. 
V.  8.  423. 

II.  The  nature  and  eueet  ot  atatutes  of 
limitation. 

Title  to  land  is  ordinarily  shown  by  a 
^ant  from  the  sovereign  of  the  soil  and  a 
regular  chain  uniting  it  to  the  possessor; 
but  it  may  also  be  shown  by  proof  of  such  a 
-state  of  facts  as  will  be  warrant  for  pre- 
suming such  a  grant.  Sulphur  Mines  Co.  ▼. 
Thompson,  93  Va.   293,  25   S.  E.   232. 

The  whole  theory  of  prescription  is  said 
to  depend  upon  a  suppose  1  grant.  Bur- 
lank  V.  Fay,  65  N.  Y.  57. 

The  law  has  not  defined  any  precise  cir- 
cumstances, nor  fixed  the  time  which  neces- 
sarily raises  the  presumption  of  a  deed  or 
grant.  In  general,  it  is  the  policy  of  the 
law  to  limit  this  presumption  to  periods 
analogous  to  those  of  the  statutes  of  limi- 
tations. Jackson  ex  dem.  Sparkman  v.  Por- 
ter. 1   Paine,  457,  Fed.  Cas.  No.  7,143. 

This  policy  is  adopted  in  cases  to  which 
the  statute  of  limitations  does  not  apply. 
Where  the  statute  applies,  ordinarily,  it  con- 
stitutes a  sufficient  title  or  defense  inde- 
pendently of  any  presumption  of  a  grant; 
and  therefore  the  presumption  is  not  gener- 
ally made.  If,  however,  the  circumstances 
of  the  case  justify  it,  a  presumption  of  a 
grant  may  b«  made  as  well  in  one  case  as 
in  the  other.  Ricard  v.  Williams,  7  Wheat. 
59,  6  L.  ed.  398. 

The  presumption  of  a  grant  founded  upon 
an  adverse  possession  can  arise  only  when 
it  has  been  claimed  or  used  for  not  less 
than  twenty  years.  Gayetty  v.  Bethune,  14 
Mass.  63,  7  Am.  Dec.  188. 
16  L.R.A.(N.8.) 


No  presumption  of  a  grant  arises  before 
twenty  years  have  elapsed,  and  then  only 
as  to  so  much  land  as  has  been  actually 
occupied.    Snoddy  v.  Kreutch,  3  Head,  301. 

"It  is  believed,"  said  Chancellor  Harper, 
of  South  Carolina,  on  one  occasion,  "that 
no  case  can  be  put  in  which  a  man  knows 
that  another  claims  and  is  in  the  enjoyment 
of  what  belongs  to  him  and  neglects  to  pur- 
sue his  claims  at  law  where  there  is  nothing 
to  prevent  his  doing  so,  that  he  will  not  be 
barred  by  the  statute."  Drayton  v.  Mar- 
shall, Rice,  Eq.  373,  33  Am.  Dec.  84. 

There  is  no  case  in  which  a  private  in- 
dividual will  not  be  barred  by  an  adverse 
possession  continued  for  the  period  pre- 
scribed as  constituting  a  bar  under  the  stat- 
ute of  limitations.    Portis  v.  Hill,  3  Tex.  273. 

The  statute  of  limitations  does  not  pre- 
vent the  owner  of  land  from  entry  and 
bringing  ejectment  at  any  time,  unless  there 
has  been  an  actual,  continued,  visible,  noto- 
rious, distinct,  and  hostile  possession  for 
twenty-one  years.  Hawk  v.  Senseman,  6 
Serg.  &  R.  21. 

The  statute  of  limitations  is  not  intend- 
ed for  the  punishment  of  those  who  neglect 
to  assert  their  rights  by  suit,  but  for  the 
protection  of  those  who  have  remained  in 
possession  under  color  of  a  title  believed  to 
be  good.  M'lver  v.  Ragan,  2  Wheat.  25,  4  L. 
ed.  175. 

The  object  of  the  statute  of  limitations  is 
to  quiet  persons  in  their  possessions.  After 
the  quiet  enjoyment  of  land  for  the  stat- 
utory time,  the  law  presumes  a  title  in  the 
occupant.  The  possession  is  substituted  in 
the  place  of  title.  Turpin  v.  Brannon,  3  M'- 
Cord,  L.  261. 

Statutes  of  limitation  are  statutes  of  re- 
pose, and  operate  to  mature  a  wrong  into 
a  right  by  cutting  off  the  remedy.  Their 
effect  is  to  shut  out  all  inquiry  into  the 
merits  of  the  case,  and  to  award  title  to 
him  who  has  had  possession  for  the  length 
of  time  thev  state.  Creekmur  v.  Creekmur, 
75  Va.  430." 

The  statute  of  limitations  is  not  grounded 
upon  the  presumption  of  a  grant,  but  is 
purely  and  essentially  a  statute  of  repose 
in  the  interest  of  the  stability  of  titles  and 
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the  purchase  price  which  they  were  to  pay 
for  the  property;  that  during  the  whole  of 
the  time  of  such  alleged  adverse  possession 
the  defendants  in  error  resided  in  the  state 
of  Montana  and  paid  all  the  taxes  assessed 
against  said  property;  and  that  Bryant  and 
his  successors  in  interest  never  at  any  time 
paid  any  taxes  thereon. 

These  facts  fully  justified,  we  think,  the 
trial  court  in  saying  at  the  close  of  the 
evidence  that  the  entry  of  Bryant  and  his 
wife  was  without  any  pretense  "of  having 
a  right  as  owner  of  the  property  at  the  in- 
ception of  their  entry,  which  is  necessary  to 
make  out  a  title  by  adverse  possession.  This 
idea  of  acquiring  title  by  larceny  does  not 
go  in  this  country.  A  man  must  have  a 
bona  fide  claim,  or  believe  in  his  own  mind 


that  he  has  got  a  right  as  owner,  when  he 
goes  upon  land  that  does  not  belong  to  him, 
in  order  to  acquire  title  by  occupation  and 
possession.  The  defendant's  evidence  fails 
to  show  any  claim  of  right  in  Bryant  when 
he  went  on  the  land.  There  is  not  *  partiele 
of  testimony  that  squints  in  the  directaon 
that  he  supposed  that  he  had  any  right,  or 
that  he  went  there  for  any  other  purpose 
than  to  acquire  right,  if  he  could  do  so  by 
holding  long  enough  without  molestation." 
In  Bellingham  Bay  Land  Co.  ▼.  Dibble,  4 
Wash.  768,  31  Fac.  30,  the  supreme  court 
held  that  the  basis  of  an  adverse  possession 
is  claim  of  title  or  right.  The  court  said: 
"It  must  be  conceded  at  the  outset  that  the 
hostile  possession  must  be  continuous  and 
notorious,  and  that  it  cannot  be  made  out 


of  good  morals.  Northern  P.  R.  Co.  v.  Ely, 
25  Wash.  384,  54  L.R.A.  526,  87  Am.  St. 
Rep.  766,  65  Pac.  555. 

Title  by  adverse  possession  is  not  founded 
upon  the  presumption  of  a  grant  by  the  per- 
son last  legally  seised  in  fee  of  the  land. 
The  adverse  possession  ripens  by  force  of 
the  statute  of  limitations  into  an  absolute 
estate.  The  statute  of  limitations  is  the 
source  of  title  by  adverse  possession,  and  is 
as  effectual  where  it  confers  title  at  all  as 
a  grant  from  the  sovereign  power  of  the 
state.  It  confers  title  upon  the  occupant  by 
extinguishing  the  title  of  the  former  owner. 
Armijo  v.  Armijo,  4  N.  M.  57,  13  Pac.  92. 

The  owner  of  land  is  not  to  be  deprived 
of  his  title  and  possession  unless  the  statute 
of  limitations  is  complied  with  in  every 
substantial  particular.  Brokel  v,  McKech- 
nie,  69  Tex.  33,  6  S.  W.  623. 

He  must  show  this  who  claims  title  to 
land  bv  virtue  of  the  statute  of  limitations. 
Griffin'v.  Ford,  60  Tex.  505. 

The  statute  of  limitations  establishes  a 
peremptory  and  inflexible  rule  of  law  which 
terminates  the  rights  of  the  legal  owner  and 
protects  the  disseisor  in  his  possession,  not 
out  of  regard  to  the  merits  of  the  latter's 
title,  but  because  the  real  owner  has  ac- 
quiesced in  a  possession  which  was  adverse 
for  such  a  length  of  time  that  the  statute 
has  deprived  him  of  all  remedy  for  the  en- 
forcement of  his  legal  title.  Foulke  v. 
Bond,  41  N.  J.  L.  527. 

The  effect  of  the  statute  of  limitations  is 
to  render  a  continued  adversary  possession 
for  the  statutory  time  conclusive  in  the 
action  of  ejectment,  against  not  only  the 
possession,  but  the  title  of  the  true  owner. 
The  result  is  so  absolute  that  such  adver- 
sary possession  operates  as  a  transfer  of  the 
legal  title,  and  is  not  only  a  sufficient  de- 
fense, but  a  sufficient  ground  for  a  plaintiff 
to  recover  the  land  to  which  he  has  thus 
acquired  title,  against  the  strongest  proof 
of  a  better  title.  Core  v.  Faupel,  24  W.  Va. 
238. 

It  is  impossible,  said  the  Nebraska  su- 
preme ootirt  in  the  case  of  Catling  v.  Lane, 
17  Neb.  80,  22  N.  W.  453,  to  harmonize  the 
cases  relating  to  possession  without  color  of 
15  L.R.A.(N.S.) 


title.  Many  of  the  older  cases,  when  th« 
statute  of  limitations  was  looked  upon  with 
disfavor  and  regarded  as  a  statute  of  pre- 
sumptions, seem  to  hold  that,  to  constitute 
a  valid  and  effectual  adverse  possession,  the 
possession  must  have  commenced  under 
color  of  title.  The  statute  is  now  held  to  be 
a  statute  of  repose  which  is  available 
against  the  enforcement  of  stale  demands. 
The  effect  of  the  statute  is  to  quiet  titles- 
to  real  estate  by  fixing  a  time  within  which 
the  actual  owner  must  commence  his  action 
for  the  recovery  of  the  estate.  If  no  action 
is  commenced  within  the  statutory  period, 
the  occupant  obtains  an  absolute  right  of 
exclusive  possession  of  the  premises,  against 
not  only  the  former  owner,  but  all  the 
world.  And  this  rule  will  apply  to  the  land 
actually  occupied,  if  the  possession  was  ad- 
verse, whether  held  under  color  of  title  or 
not. 

Anciently,  according  to  the  Kentucky 
court  of  appeals  in  a  very  recent  case,  the 
plea  of  limitation  was  based  upon  the  pre- 
sumption of  a  previous  grant  which  had 
been  lost  from  the  rightful  owner  to  the 
person  in  adverse  possession.  It  was  a  fic- 
tion of  law  invented  to  relieve  from  the 
frequent  hardships  resulting  from  the  inevi- 
table loss  of  evidence  by  death  and  the  lapse 
of  time.  The  modern  statute  of  limitations- 
does  not  rest  upon  that  or  any  other  fic- 
tion. It  is  the  fiat  of  the  legisature  cut- 
ting off  the  right  to  mamtain  suit.  It  is- 
founded  in  no  sense  on  the  ancient  fiction  of 
a  supposed  grant.  It  rests  upon  the  wise 
public  policy  that  favors  peace,  the  settle- 
ment of  disputes  out  of  court,  and  the  re- 
pose of  conditions  which  the  parties  have 
suffered  to  remain  without  question  so  long 
as  to  indicate  an  acquiescence  in  them  by 
all  concerned.  Nothing  is  presumed,  or  re- 
quired to  be  presumed,  in  aid  of  the  statute.. 
When  the  drcumstances  admit  of  its  appli- 
cation, it  is  all  sufficient  that  the  party 
relying  upon  it  invokes  it.  Louisville  &,  N. 
R.  Co.  V.  Smith,  31  Ky.  L.  Rep.  1,  101  S.  W. 
317. 

The  earlier  views  and  attitude  of  the 
courts  are  illustrated  by  two  Tennessee 
cases  which  involved  the  construction  and 
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by  inference  [or  presumption],  aa  the  pre- 
sumption is  in  favor  of  the  true  owner.  It 
must  be  exclusive.  .  It  must  be  con- 

tinuous; for,  so  soon  aa  the  adverse  posses- 
sion ceases,  the  constructive  seisin  incident 
to  the  better  title  is  renewed.  It  must,  of 
course,  be  under  claim  or  color  of  title,  or 
it  would  not  ripen  into  title." 

In  Blake  v.  Shriver,  27  Wash.  593,  68  Pac. 
330,  the  court  reaffirmed  Uiat  doctrine  and 
said:  "There  must  be  a  disseisin  before 
another  can  become  legally  possessed  of  the 
lands,  and  this,  of  course,  can  only  be  done 
by  some  act  which  works  a  disseisin  of  the 
original  owner,  for  the  seisin  cannot  abide 
in  two  claimants  at  the  same  time.  And, 
as  the  statute  of  limitations  will  not  com- 
mence to  run  until  this  seisin,  it  becomes 


necessary  to  determine  what  acts  will  con- 
stitute a  disseisin  or  dispossession  of  the 
original  claimants.  First,  there  must  be  an 
intention;  that  is,  an  entry  for  the  purpose 
of  dispossessing  the  owner.  That  intention, 
of  course,  must  be  determined  by  the  acts  of 
the  usurper;  and,  before  the  right  of  the 
owner  could  be  extinguished,  and  his  devest- 
ment  established,  and  an  investiture  created 
for  the  usurper,  there  must,  of  necessity,  be 
an  adverse  possession  on  the  part  of  the  new 
claimant.  .  .  .  The  disseisin  can  only 
occur  where  there  is  an  adverse  or  hostile 
entry." 

In  Yesler  v.  Holmes,  39  Wash.  34,  80  Pac. 
861,  it  was  held  that  adverse  possession,  to 
work  a  disseisin  of  the  true  owner,  must  be 
under  a  claim  of  right  or  color  of  title;  that 


application  of  statutes  of  limitation  enact- 
ed prior  to  their  decision.  In  Barton  v. 
Shall,  Peck  (Tenn.)  215,  Haywood,  J.,  had 
the  following  to  say  in  point:  Before  the 
year  1793  and  up  to  it,  the  act  of  '1715 
(chap.  27)  received  the  same  construction 
as  did  the  statute  of  James  I.  by  the  judges 
of  England.  Possession  for  seven  years 
barred  the  right  of  possession  which  had 
been  in  the  plaintiff,  vested  it  in  the  pos- 
sessor, and  barred  ejectment  founded  upon 
the  plaintifiTs  right  of  possession.  It  left 
the  right  of  property  in  the  plaintiff,  and  an 
action  founded  upon  that  right  of  property. 
About  1793,  or  soon  afterwards,  the  design 
was  conceived  of  rendering  this  act  a  per- 
petual bar,  not  only  to  the  action  of  eject- 
ment founded  upon  the  right  of  possession, 
but  also  to  all  actions  founded  upon  the 
right  of  property,  and  to  vest  an  absolute 
fee  in  the  possessor.  It  was  a  design  in  face 
of  all  former  decisions,  and  could  not  but 
meet  with  much  opposition.  The  perpetuity 
of  the  bar  was  countenanced  by  the  words: 
"But  that  all  possessions  held  without  suing 
such  claim  shall  be  a  perpetual  bar  against 
all  .  .  .  persons  whatsoever,  that  the 
expectation  of  heirs  may  not  in  a  short  time 
leave  much  land  unpossessed  and  titles  so 
perplexed  that  no  man  will  know  of  whom 
to  take  or  buy  land."  As  the  bar  was  to 
be  perpetual,  and  titles  to  be  settled  there- 
fore, it  was  argued  that  the  defendant  was 
perpetually  protected  and  his  title  rendered 
perpetually  indefeasible.  On  the  other 
hand,  it  was  argued  that  there  was  only 
a  perpetual  bar  to  his  right  of  possession, 
and  that  the  term  "title"  legally  related  to 
the  right  of  pos-session  only,  and  did  not 
include  the  right  of  property,  and  left  the 
same  wholly  unaffected  and  in  the  same 
plight  as  if  the  act  of  1715  had  never  been 
passed.  Mankind  would  never  agree  to  a 
perpetual  bar  of  the  right  of  property  if  it 
were  to  be  conceded  to  a  mere  naked  pos- 
sessor who  came  upon  the  land  without  any 
reasonable  pretense,  and  knowing  himself 
at  the  time  to  be  a  violator  of  the  law. 
It  could  not  be  carried  that  the  infractor  of 
the  law  should  be  rewarded  by  it  with  an 
estate  in  fee  for  his  contempt  of  it.  Either 
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he  must  be  excluded,  or  the  perpetuity  of 
the  bar  could  not  be  established  in  con- 
travention of  received  opinions.  The  pos- 
sessor must  have  color  of  title,  and  that  was 
said  to  be  deducible  from  the  words,  "and 
titles  so  perplexed,"  etc.  implying  that  con- 
flicting titles  were  to  be  settled  by  posses- 
sion, not  controversies  between  titles  and 
naked  possessions.  It  has  been  agreed  at  all 
times  and  universally  ever  since  the  passagi* 
of  the  act  of  1715  that  the  land  to  which  no- 
title  could  be  acquired  by  possession  must 
be  land  which  did  not  belong  to  the  lords 
proprietors;  for  the  clear  meaning  of  the 
act  was  to  settle  titles  derived  under  them, 
not  take  away  their  land  by  possession; 
and,  in  order  to  have  the  benefit  of  the  act, 
a  grant  should  be  shown  from  them  trans- 
ferring the  land  to  some  individual  owner. 
And,  collecting  the  requisites  called  for  by 
the  act  of  1715,  they  appeared  to  be  those: 
The  production  of  a  grant  to  them,  that  the 
lands  were  not  vacant,  a  color  of  title  to 
show  that  the  possessor  was  not  a  mere 
trespasser,  color  to  show  the  extent  of  his 
possession,  and  that  he  had  kept  possession 
for  seven  years  without  the  interruption  of 
iin  entry  or  claim  made  by  the  plaintiff. 
Upon  showing  all  these,  he  was  entitled  to- 
the  absolute  fee  simple,  and  could  never  be 
turned  out  of  possession. 

In  Wallace  v.  Hannum,  1  Humph.  443,  34 
Am.  Dec.  659,  the  question  was  up  whether, 
imder  the  then  statute  of  limitations  of  the 
state,  a  complete  title  was  acquired  by  the 
unmolested  adverse  possession  of  land  for 
the  statutory  time  without  any  evidence  of 
title.  It  had  been  insisted,  and  with  suc- 
cess, in  the  court  below,  that  such  a  posses- 
sion not  only  protected  the  occupant  in 
his  possession,  but  gave  him  a  complete  titlfr 
to  the  land.  This  was  held  error.  We  can- 
not, said  the  court,  in  substance,  in  so 
concluding,  safely  rely  for  the  exposition  of 
our  statute  upon  the  decisions  in  England 
upon  statutes  in  similar  language.  Al- 
though by  the  statute  of  21  James  I.,  chap. 
16,  a  possession  of  the  land  for  twenty 
years  took  away  the  right  of  entry  of  the 
true  owner,  it  did  not  destroy  his  title,  nor 
vest   a   fee   simple   in  the  possessor.     Th» 
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an  entry  upon  the  lands  of  another  under  a 
mistaken,  though  honest,  belief  that  the 
same  were  public  lands  subject  to  entry, 
would  not  work  a  disseisin  of  the  true  own- 
er. It  is  the  doctrine  of  these  decisions,  and 
it  is  the  generally  accepted  doctrine,  that  a 
mere  squatter  can  never  obtain  title  by 
possession;  that,  to  constitute  adverse 
possession  under  a  claim  of  title,  the  claim 
must  be  a  distinct  claim  of  title,  and  not  a 
general  assertion  of  ownership,  connected 
with  no  source  from  which  it  is  claimed  to 
be   deraigned. 

In  Ewing  ▼.  Burnet,  II  Pet.  SI,  9  L.  ed. 
629,  the  court  said:  "An  entry  by  one 
man  on  the  land  of  another  is  an  ouster  of 
the  legal  possession  arising  from  the  title, 
or  not,  according  to  the  intention  with  which 
it  is  done.  If  made  under  claim  and  color 
of  right,  it  is  an  ouster;  otherwise,  it  is  a 


mere  trespass.  In  legal  language,  the  inten- 
tion guides  the  entry  and  fixes  its  character." 

The  entry  in  the  present  case  was  not 
made  under  any  claim  or  color  of  title,  and 
it  could  not  work  a  disseisin  of  the  owner. 
The  grantor  of  the  plaintiffs  in  error  was 
a  trespasser,  a  squatter,  on  the  land.  He 
knew  that  the  land  had  been  patented  to 
another.  It  was  not  known  to  the  defend- 
ants in  error,  or  any  of  their  agents,  that 
he  had  been  in  such  possession  until  about 
a  year  after  his  death.  The  fair  inference 
from  the  evidence  is  that  he  was  in  the 
possession  with  the  intention  of  remaining 
there  until  rejected  by  the  true  owner,  and 
in  the  meantime  to  make  a  predatory  living 
by  cutting  and  selling  timber  from  the  prem- 
ises. We  think  the  court  below  was  clearly 
right  in  instructing  the  jury  as  it  did. 

The  judgment  is  affirmed. 


owner  might  still  assert  his  claim  by  a  writ 
of  right.  It  is  true  that  one  who  had  been 
in  possession  for  twenty  years  might  have 
been  permitted  to  assert  hie  right  of  pos- 
session even  against  the  true  owner  in  an 
action  of  ejectment,  because  such  possession 
is  like  a  descent  which  tolls  entry  and  gives 
a  right  of  possession  sufficient  to  maintain 
ejectment;  but  it  does  not  follow  that  such 
a  consequence  could  result  in  this  state 
from  a  seven  years'  naked  possession,  be- 
cause the  analogy  is  not  complete.  The 
writ  of  right  is  not  in  use  in  this  country, 
so  that,  if  the  true  owner  is  turned  out  by 
an  action  of  ejectment,  it  must  be  because 
his  title  is  extinguished  by  force  of  the 
seven  years'  possession,  and,  by  operation 
of  the  statute,  transferred  to  and  vested  ab- 
solutely in  the  possessor.  This  would  give 
our  statute  a  potency  far  beyond  that  ever 
ascribed  to  the  statute  of  James  I.  But, 
if  this  were  not  so,  we  could  not  safely  as- 
scribe.  to  our  legislature  the  meaning,  al- 
though their  language  is  similar,  which  the 
English  courts  understood  to  be  that  of  the 
British  Parliament.  Our  legislators  had  be- 
fore them  the  history  of  the  statute  of  limi- 
tations in  North  Carolina  and  this  state. 
They  knew  what  construction  had  been  put 
by  the  courts  on  the  acts  of  1715  and  1797, 
and  the  struggles  of  the  bar  and  bench  to 
establish  other  views  than  those  which  had 
prevailed.  With  all  this  before  us,  nothing 
could  be  more  delusive  than  to  adopt  the 
construction  of  the  statute  of  James  as  our 
guide,  nor  more  absurd  than  to  abandon  the 
clearer  lights  afforded  by  the  history  of  our 
own  legislation.  The  first  section  of  this 
statute  (act  of  1819.  chap.  28)  declares  that 
one  who  may  have  had  seven  years'  posses- 
sion of  land,  claiming  it  by  virtue  of  a  deed, 
grant,  or  other  assurance  purporting  to  con- 
vey an  estate  in  fee  simple,  shall  have  a 
good  and  indefeasible  title.  The  section  not 
•only  protects  the  possession,  but  in  express 
words  confers  title.  The  second  section 
does  not  do  this,  and,  taking  it  in  connection 
with  the  first,  there  can  be  no  doubt  but  that 
its  framers  intended  to  give  a  possession  by 
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virtue  of  an  assurance  purporting  to  convey 
an  estate  in  fee  simple,  a  beneflt  not  con- 
ferred upon  a  naked  trespasser.  The  natu- 
ral import  of  the  second  section  simply  bars 
the  remedy;  there  are  no  words  that  take 
away  the  right  or  confer  title;  nor  does 
such  a  consequence  flow  necessarily  from  the 
prohibition  to  sue.  If  such  effect  be  given 
to  the  second  section,  it  must  be  by  con- 
struction ;  but  we  cannot  so  'construe  it  be- 
cause we  are  expressly  told  in  the  preceding 
section  that  this  effect  is  to  be  given  to  a 
particular  class  of  cases  there  enumerated. 

In  England,  and  in  some  of  the  states,  it 
was  said  by  the  court  in  Williams  v. 
Burnet,  Wright  (Ohio)  53,  the  statute  of 
limitations  bars  only  the  action  of  eject- 
ment, and  leaves  the  title  to  be  investigated 
in  the  writ  of  right  in  which  seizure  in  deed 
is  necessary  to  a  recovery.  Our  statute 
bars  the  right. 

The  bulk  of  the  oases  which  have  deter- 
mined the  nature  of  the  estate  acquired  by 
adverse  possession  for  the  statutory  period 
have  been  grouped  in  division  XII.,  infra. 

///.  The  meaning  of  "adverse  poasea- 
aion." 

The  ordinary  meaning  of  the  word  "pos- 
session" is  the  same  as  "occupancy."  Na- 
than v.  Dierssen.  146  Cal.  63,  79  Pac  739. 

The  words  "possessed  and  occupied,"  "poa- 
session  and  occupancy,"  are  virtually  syn- 
onymous. Evans  v.  Foster,  79  Tex.  48,  15 
S."W.  170. 

The  possession  of  land  is  the  holding  of 
it  and  exclusive  exercise  of  dominion  over 
it.     Booth  v.  Small,  25  Iowa,  177, 

According  to  the  English  law,  the  word 
"possession,"  as  applied  to  real  estate,  haa 
a  purely  technical  meaning.  The  word  "oc- 
cupancy" is  not  a  word  of  legal  import 
apart  from  its  popular  acceptation.  Occu- 
pancy may  as  a  matter  of  fact  negative  pos- 
session in  its  legal  sense,  but  possession  in 
the  same  sense  is  consistent  with  nonoc- 
cupancy.  In  other  words,  all  land  in  the  do- 
minions of  the  Crown  must  be  in  the  poa- 
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Beaaion  of  someone,  whether  the  Crown  it- 
self, or  a  natural  or  artificial  entity.  Va- 
cant or  abandoned  land  (where  title  is  in- 
volved) is  an  impossibility.  Possession 
must  be  somewhere,  in  somebody;  and  he 
who  has  title  is  presumed  to  have  posses- 
sion, unless  the  actual  dominion  and  occu- 
pancy are  elsewhere.  Bentley  v.  Peppard, 
33  Can.  S.  C.  444. 

The  precise  meaning  of  the  word  "pos- 
session" when  applied  to  lands,  said  the 
New  Hampshire  supreme  court,  in  Riley  v. 
Jameson,  3  K.  H.  23,  14  Am.  Dec.  325,  is 
not  easily  defined.  We  are  not  aware  that 
any  definition  of  it  has  ever  been  attempted. 
Littleton  and  Coke  only  attempt  to  Ulus- 
trate  the  subject  by  examples. 

The  phrase  "constructive  possession,"  said 
the  court  in  Hoaxes  v.  Eddy,  38  Vt.  327,  has 
come  to  be  used  in  a  very  loose  and  indeter- 
minate way;  and  perhaps  judges  have  had 
quite  as  large  a  share  in  promoting  inac- 
curacy in  its  use  as  the  less  authoritative 
portion  of  the  prpfession.  We  believe  a  cor- 
rect definition  of  "constructive  possession" 
is  "a  possession  in  law  without  a  posses- 
sion in  fact." 

The  entry  upon  and  possession  of  lands 
by  a  person  as  his  own  are  enough  to  start 
an  adverse  possession.  Alderman  v.  New 
Haven  (Conn.)  70  Atl.  626. 

In  several  cases  definitions  of  the  term 
"adverse  possession"  have  been  given. 

It  is  said  to  be  an  occupation  of  land  not 
under,  but  entered  into  without,  the  con- 
sont,  direct  or  indirect,  of  the  legal  proprie- 
tor, and  by  which  he  is  disseised  and  ousted 
of  the  land  so  possessed.  Bryan  t.  Atwat- 
ter,  5  Day,  181,  5  Am.  Dec.  136. 

To  mean  a  possession  hostile  to  the  title 
of  another,  or  a  disseisin  of  the  premises; 
and  by  disseisin  is  understood  an  imwar- 
rantable  entry  putting  the  true  owner  out 
of  his  seisin.  French  v.  Pearce,  8  Conn.  440. 
21   Am.  Dec.  680. 

It  designates  a  possession  in  opposition  to 
the  true  title  and  real  owner.  It  implies 
that  it  commenced  in  wrong. — ^by  ouster  or 
disseisin, — and  is  maintained  against  right. 
Hunnewell  v.  Burchett,  152  Mo.  611,  54  S. 
W.  487. 

It  is  a  possession  of  one  person  inconaiat- 
ent  with  the  possession  or  right  of  pos- 
session of  another.  Sheaffer  v.  Eakman,  56 
Pa.  144. 

It  is  a  possession  inconsistent  with  the 
right  of  the  true  owner,  and  depends  on  the 
intention  with  which  it  is  taken  and  held. 
Faloon  v.  Simshauser,  130  HI.  649,  22  N.  E. 
S35. 

It  is  an  actual  appropriation  of  land  be- 
gun and  continued  under  a  claim  of  right 
inconsistent  with  and  hostile  to  the  claim 
of  another.  Stanley  v.  Schwalbv,  147  U.  S. 
508,  37  L.  ed.  259,  13  Sup.  Ct.  Rep.  418; 
Morse  t.  Seibold,  147  111.318,35  N.  E.  369; 
Kearney  v.  West  Chester,  199  Pa.  392,  49 
Atl.  227;  Magee  v.  Magee,  37  Miss.  138; 
Davis  V.  Bowmar,  55  Miss.  671. 

It  is  that  kind  of  continued  occupation 
and  enjoyment  of  real  estate  which  indi- 
cates assertion  of  right  on  the  part  of  the 
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person  maintaining  it.  Rivers  ▼.  Thompson, 
43  Ala.  633.  It  is  an  open  and  notorious 
possession  of  land  characterized  by  visible 
occupation.  Watts  v.  Griswold,  20  Ga.  732, 
65  Am.  Dec.  647. 

It  is  occupancy  of  one  holding  in  opposi- 
tion to  the  rights  of  all  others.  Innerarity 
V.  Mims,  1  Ala.  660;  Pickett  v.  Doe,  74  Ala. 
122;  Washington  v.  Norwood,  128  Ala.  383, 
30  So.  405;  Alexander  v.  Polk,  39  Miss.  737; 
Heermans  v.  Schmaltz,  10  Biss.  323,  7  Fed. 
566. 

It  is  the  actual  occupation,  or  pedis  po»- 
sessio,  of  land  as  one's  own.  '  Simmons  v. 
Parsons,  2  Hill,  L.  492,  note. 

It  is  a  possession  under  claim  of  title,  ac- 
companied by  such  visible  acts  as  from  their 
nature  indicate  a  notorious  claim  to  prop- 
erty in  the  land.  Hollingsworth  v.  Sherman, 
81  Va.  668. 

It  is  the  occupation  of  another's  land  un- 
der claim  of  right  evinced  by  open,  notori- 
oua,  and  continuous  acts  proving  an  ouster 
of  the  owner  and  an  intent  by  the  occupant 
to  hold  for  himself  in  opposition  to  the  own- 
er.   Mauldin  v.  Cox,  67  Cal.  387,  7  Pac.  804. 

It  is  a  possession  that  continues  for  the 
prescribed  time,  and  is  actual,  open,  and  no- 
torious, coupled  with  an  intention  in  the 
possessor  to  claim  title  as  owner  against 
the  true  owner.  Dignan  v.  Nelson,  26  Utah, 
186,  72  Pac.  936. 

It  is  the  unequivocal  assertion  of  title  in 
himself,  exclusive  of  any  other  right  by  the 
occupant  of  land.  Sherry  v.  Frecking,  4 
Duer,  452. 

It  is  the  enjoyment  of  real  estate  lying  in 
grant  continuously  for  a  definite  length  of 
time,  held  in  denial  and  opposition  to  an- 
other's title,  or  under  circumstances  indicat- 
ing an  assertion  or  color  of  right  or  title  in 
the  possessor,  as  against  another  out  of 
possession.  Den  ex  dem.  Van  Wickle  v. 
Alpough,  3  N.  J.  L.  446. 

It  is  the  enjoyment  of  land  or  an  estate 
such  as  lies  in  grant,  under  circumstances 
indicating  that  it  began  and  has  continued 
under  assertion  or  color  of  title  or  right  in 
the  occupant.  Omaha  &  G.  Smelting  &  Ref. 
Co.  V.  Tabor,  13  Colo.  41,  5  L.R.A.  236,  16 
Am.  St.  Rep.  185,  21  Pac.  925. 

As  a  bar  against  the  legal  title,  an  ad- 
verse possession  is  one  held  under  a  claim 
of  title,  hostile  to  the  legal  title,  and  which 
is  actual,  open,  notorious,  exclusive,  and  con- 
tinuous. Ward  v.  Cochran,  150  U.  S.  597, 
37  L.  ed.  1195,  14  Sup.  Ct.  Rep.  230;  Good- 
son  v.  Brothers,  111  Ala.  589,  20  So.  443; 
Unger  v.  Mooney,  63  Cal.  586,  49  Am.  Rep. 
100;  Thomas  v.  England,  71  Cal.  456,  12 
Pac.  491 ;  Alta  Land  &  Water  Co.  v.  Han- 
cock, 85  Cal.  219,  20  Am.  St.  Rep.  217,  24 
Pac.  645;  Bryan  v.  Atwater,  5  Day,  181,  5 
Am.  Dec.  136;  Robinson  v.  Lake,  14  Iowa, 
421;  Hempsted  v.  Huffman,  84  Iowa,  398, 
51  N.  W.  17;  Sadtler  v.  Peabody  Heights 
Co.  66  Md.  1,  10  Atl.  599;  Cook  v.  Clinton, 
64  Mich.  309,  8  Am.  St.  Rep.  816,  31  N.  W. 
317;  Murray  v.  Hudson.  65  Mich.  670,  32  N. 
W.  889;  Washburn  v.  Cutter,  17  Minn.  361, 
Gil.  335;  Shenn  v.  Braokett,  36  Minn.  152, 
30  N.  W.  551;  Ballard  v.  Hanson,  33  Neb. 
76 
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861,  51  N.  W.  295;  Springer  v.  Young,  14 
Or.  280,  12  Pae.  400;  Sailor  v.  Hertzogg,  2 
Pa.  St.  182;  Yeager  v.  Woodruff,  17  Utah, 
361,  53  Pac.  1045;  Taylor  v.  Philippi,  36  W. 
Va.  554,  14  S.  E.  130. 

The  character  of  the  possession  to  be 
taken  and  held  by  one  claiming  land  under 
color  of  title  has  not  been  defined  with  any 
great  degree  of  precision,  said  the  Missouri 
supreme  court  in  Turner  v.  Hall,  60  Mo.  271. 
From  the  necessities  of  the  case  and  the 
nature  of  the  subject,  it  has  always  been 
treated,  when  abstractly  discussed,  in  very 
general  terms. 

A  possession  is  adverse  to  all  other  claim 
ants  when  held  in  good  faith  under  a  deed 
purporting  to  convey  the  whole  estate  in 
fee.  Gregg  v.  Sayre,  8  Pet.  244,  8  L.  ed. 
932. 

A  possession  not  taken  and  held  by  con 
tract  or  purchase  is  adverse  to  all  the  world 
from  its  inception.    Boone  v.  Chiles,  10  Pet. 
177,  9  L.  ed.  388;   Bowman  v.  Wathen,  1 
How.  189,  11  L.  ed.  97. 

One  is  not  helped  to  an  understanding  of 
what  an  adverse  possession  is  when  told,  as 
in  Love  v.  Turner,  78  S.  C.  513,  59  S.  E.  529, 
that  it  is  one  of  the  modes  of  acquiring  title 
to  land.  At  its  beginning  the  title  is  in  the 
true  owner.  If  he  submits  for  the  statutory 
period,  the  adverse  holding  ripens  into  a 
title  against  him,  and,  of  course,  against 
all  others.  Nor,  when  told  as  in  Johnston 
v.  Albuquerque,  12  N.  M.  20,  72  Pac.  9,  that 
adverse  possession  of  another's  land  is  such 
a  possession  as,  when  accompanied  by  cer- 
tain acts  and  circumstances,  will  vest  title 
in  the  possessor. 

Nor  does  it  help  one  to  an  understanding 
of  what  adverse  possession  is,  to  be  told,  as 
one  is  in  Wadleigh  v.  Marathon  County 
Bank,  58  Wis.  546.  17  N.  W.  314,  that  an 
adverse  possession  is  such  a  holding  of  real 
estate  as  will  be  sufficient  to  give  title  to  it; 
even  when  it  is  added  that  it  should  be 
something  different  from  that  which  every 
trespasser  must  have  in  order  to  commit 
trespass. 

Adverse  possession  of  land  against  the 
title  is  always  wrongful  until  its  long  con- 
tinuance has  ripened  into  title  in  the  dis- 
seisor. Ashford  v.  Ashford,  136  Ala.  631,  96 
Am.  St.  Rep.  82,  34  So.  10. 

There  is  no  absolute,  unvarying  rule  as  to 
what  will  constitute  an  adverse  possession. 
It  must  always  depend  in  a  great  degree 
upon  the  circumstances  of  each  case,  and  is 
a  question  of  fact  rather  than  of  law.  Graf- 
ton V.  Grafton,  8  Smedes  &  M.  77. 

"Prescription"  is  the  term  usually  applied 
to  incorporeal  hereditaments;  "adverse  pos- 
session," to  lands.  The  two  are  essentially 
the  same  in  most  particulars,  and  the  main 
differences  are  with  respect  to  their  enjoy- 
ment and  occupation.  Hindley  v.  Metro- 
politan Elev.  R.  Co.  42  Misc.  56,  85  N.  Y. 
Supp.  561. 

Title  by  prescription  is  a  right  acquired 
by  a  possessor  of  land  by  adverse  possession 
during  a  period  of  time  fixed  by  law,  under 
a  claim  or  right,  and  not  beginning  in  fraud. 
Burden  v.  Blain,  66  Ga.  169. 
15  L.R.A.(N.S.) 


TV.  The  neoesMty  of  entry  and  diateistn. 

An  entry  at  common  law  is  nothing  more 
than  an  assertion  of  title  by  going  on  the 
land;  or,  if  that  was  hazardous,  by  making 
continual  claim.  Anciently  an  actual  entry 
was  required  to  be  made  and  a  lease  ex- 
ecuted on  the  land  to  sustain  the  action  of 
ejectment;  but  now  nothing  of  that  kind 
is  necessary;  the  entry,  lease,  and  ouster 
are  fictions,  and  nothing  is  required  but 
that  the  lessor  should  have  the  right  to  en- 
ter.   Innerarity  v.  Mims,  1  Ala.  660. 

Entry  in  relation  to  adverse  possession  ia 
the  act  of  going  on  land,  or  doing  something 
equivalent,  with  the  intention  of  asserting 
a  right  to  the  land.  Johnson  v.  Cobb,  29 
S.  C.  372,  7  S.  E.  601. 

Entry  in  regard  to  estates  and  landed 
rights  is  a  taking  possession  of  lands  by  the 
legal  owner.  Guion  v.  Anderson,  8  Humph. 
298. 

It  is  one  of  that  class  of  acts  in  which  the 
intention  with  which  they  are  done  is  the 
material  element  that  gives  them  their  legal 
force  and  character.  Moore  v.  Hodgdon,  18 
N.  H.  144. 

In  another  relation,  entry  is  a  remedy 
given  by  the  common  law  to  the  owner  of 
real  estate  by  paramount  title,  to  redress 
without  legal  process  the  injury  which  de- 
prived him  of  his  possession  by  an  intrusion 
without  right.  Ft.  Dearborn  Lodge  No.  214. 
L  O.  O.  F.  V.  Klein,  115  111.  177,  56  Am.  Rep. 
133,  3  N.  E.  272;  Riley  v.  People,  29  111. 
App.  139. 

Title  carries  with  it  seisin,  and  to  over- 
come it,  to  devest  it  by  adverse  possession, 
an  actual  ouster  is  necessary.  Society  for 
Propagation  of  Gospel  v.  Pawlet,  4  Pet.  480, 
7  L.  ed.  927;  Robinson  v.  Lake,  14  Iowa, 
421;  Mylar  v.  Hughes,  60  Mo.  105. 

Adverse  possession  does  not  begin  until 
an  actual  entry  is  made,  accompanied  by 
a  claim  of  right  hostile  to  that  of  the  true 
owner.  Miner  v.  New  York,  6  Jones  &  S. 
171. 

Adverse  possession  must  originate  in  dis- 
seisin. Sommer  v.  Compton  (Or.)  96  Pae. 
124. 

A  title  by  adverse  possession  always  be- 
gins with  a  disseisin  by  which  the  estate 
is  WTested  from  the  true  owner  and  pos- 
sessed by  the  disseisor.  Clark  v.  Jackson, 
222  111.  13,  78  N.  E.  6. 

The  true  owner  must  be  disseised  by  the 
entry  and  occupation  of  one  who  relies  up- 
on the  statute  of  limitations  to  maintain 
title  or  possession  to  land.  Chance  v. 
Branch,  58  Tex.  490;  Mhoon  v.  Cain,  77 
Tex.  316,  14  S.  W.  24. 

To  set  in  motion  the  statute  of  limita- 
tions, there  must  be  a  disseisin  of  the  true 
owner  in  respect  of  the  land  possessed. 
BeaJl  V.  Evans,  1  Tex.  Civ.  App.  443.  20 
S.  W.  945. 

An  adverse  possession  in  theory  is  found- 
ed in  trespass  or  disseisin,  an  ouster  and 
continued  exclusion  of  the  true  owner  for 
the  period  prescribed  by  the  statute  of  limi- 
tations. Olewine  v.  Messmore,  128  Pa.  470, 
18  Atl.  495. 
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An  adverse  possession  is  generally  con- 
sidered as  synonymous  with  disseisin.  Piclc- 
ett  V.  Doe,  74  Ala.  122. 

And  the  term  "disseisin"  expresses  any 
act  the  necessary  effect  of  which  is  to  devest 
the  estate  of  the  former  owner  of  the  land. 
Ibid. 

An  adverse  possession  cannot  begin  until 
there  is  a  disseisin.  Bryan  v.  Atwater,  5 
Day,  181,  5  Am.  Dec.  136;  French  v.  Pearoe, 
8  Conn.  439,  21  Am.  Dec.  680;  Morse  v. 
Seibold,  147  DI.  318,  35  N.  E.  369;  Spring- 
er V.  Young,  14  Or.  280,  12  Pac.  400; 
Yeager  v.  Woodruff,  17  Utah,  361,  53  Pac. 
1045;  Larwell  v.  Stevens,  2  McCrary,  311, 
12  Fed.  559. 

Adverse  possession  denotes  a  disseisin  on 
which  an  adverse  title  is  founded.  Piclcett 
V.  Doe,  supra. 

Adverse  possession  without  right,  if  no- 
torious and  exclusive,  constitutes  a  dis- 
seisin. Melvin  v.  Locks  &  Canals,  5  Met. 
15,  38  Am.  Dec.  384. 

Disseisin  is  where  a  man  entereth  into 
any  land  or  tenements  where  his  interest  is 
not  congeable,  and  ousteth  him  who  hath 
the  freehold  (Co.  Litt.  279).  Unger  v. 
Mooney,  63  Cal.  586,  49  Am.  Rep.  100; 
Bates  V.  Norcroes,  14  Pick.  224. 

It  is  a  privation  of  seisin;  the  act  of 
wrongfully  depriving  a  person  of  the  seisin 
of  his  land.  Roberts  v.  Niles,  96  Me.  244, 
49  Atl.  1043. 

It  is  the  devesting  of  the  owner  of  real 
estate  of  his  seisin  and  possession  and  sub- 
stituting the  ownership  and  possession  of 
the  disseisor.  Clapp  v.  Bromagham,  9  Cow, 
530. 

It  is  the  dispossession  of  the  freeholder 
and  the  substitution  of  the  disseisor  in  his 
place.    M'Call  v.  Neely,  3  Watts,  69. 

It  means  an  estate  gained  by  wrong  and 
injury,  and  denotes  an  ouster  of  the  dis- 
seisee.   Slater  v.  Rawson,  6  Met.  439. 

A  disseisin  is  effected  when  one  enters 
upon  land  intending  to  usurp  the  posses- 
sion and  to  oust  another  of  his  freehold. 
Probst  V.  Domestic  Missions,  129  U.  S.  182, 
32  L.  ed.  642,  9  Sup.  a.  Rep.  263;  Moody 
V.  Fleming,  4  Ga.  115,  48  Am.  Dec.  210; 
Griflith  V.  Huston,  7  J.  J.  Marsh.  385 ;  Bates 
V.  Xorcross,  14  Pick.  224;  Bond  v.  O'Gara, 
177  Mass.  139,  83  Am.  St.  Rep.  265,  58  N. 
E.  275;  Hoey  v.  Furman,  1  Pa.  St.  295,  44 
Am.  Dec.  129. 

One  who  enters  upon  land  must  conscious- 
ly and  of  purpose  mean  to  claim  it  ad- 
versely in  order  to  effect  a  disseisin.  Davis 
V.  Furlow,  27  Md.  536;  Thomas  v.  Babb,  45 
Mo.  384. 

The  intention  to  claim  and  possess  the 
land  is  one  of  the  qualities  indispensable 
to  constitute  a  disseisin  as  distinguished 
from  a  trespass.  Washburn  v.  Cutter,  17 
Minn.  361,  Gil.  335. 

An  entry  with  intention  to  usurp  and  to 
oust  the  true  owner  of  his  freehold  is  es- 
sential to  a  disseisin.  Draper  v.  Monroe, 
18  R.  I.  398,  28  Atl.  340. 

There  is  an  actual  disseisin  when  one 
man  wrongfully  enters  upon  the  land  of  an- 
other with  intent  to  usurp,  and,  retaining 
16  L.R.A.(N.S.) 


the  possession,  actually  turns  the  owner  out, 
or  at  least  keeps  him  out.  Towle  v.  Ayer, 
8  N.  H.  57. 

The  term  "adverse  possession"  designates 
a  possession  in  opposition  to  the  true  title 
and  real  owner;  and  it  implies  that  it  com- 
menced in  wrong — by  ouster  or  disseisin — 
and  is  maintained  against  right.  Alexander 
V.  Polk,  39  Miss.  737. 

The  consent  of  the  legal  owner  to  an  act 
of  disseisin  is  a  contradiction  of  terms. 
Disseisin,  like  trespass,  is  a  tortious  act  ad- 
verse in  its  nature,  and  in  derogation  of  the 
right  of  the  true  owner.  Cook  v.  Babcock, 
11  Cush.  206. 

Disseisin  is  the  taking  and  holding  of  an 
exclusive  and  hostile  possession  of  another's 
property  without  submitting  to  his  rights  or 
acknowledging  his  claims.  Kinsell  v.  Dag- 
gett, 11  Me.  309. 

It  is  a  wrongful  putting  out  of  him  who 
hath  the  freehold  (3  Bl.  Com.  169). 
Mitchell  V.  Warner,  5  Conn.  497. 

To  constitute  a  disseisin,  there  must 
be  an  actual  expulsion  of  the  true  owner  of 
the  land.  Bryan  v.  Atwater,  5  Day,  181, 
5  Am.  Dec.  136;  French  v.  Pearce,  8  Conn. 
439,  21  Am.  Dec.  680;  Morse  v.  Seibold,  147 
111.  318,  35  N.  E.  369;  Springer  v.  Young,  14 
Or.  280,  12  Pac.  400;  Yeager  v.  Woodruff, 
17  Utah,  361,  53  Pac.  1045;  Larwell  v. 
Stevens,  2  McCrary,  311,  12  Fed.  559. 

Disseisin  is  an  estate  gained  by  wrong 
and  injury;  by  the  expulsion  of  the  right- 
ful owner.  A  mere  entry  upon  another's 
land  without  expelling  him  is  no  disseisin. 
Doe  ex  dem.  Arden  v.  Thompson,  5  Cow. 
371;  Smith  v.  Burtis,  6  Johns.  197,  5  Am. 
Dec.  218. 

It  is  an  actual,  visible,  and  exclusive  ap- 
propriation of  land,  begun  and  continued 
under  a  claim  of  ri^t,  either  openly 
avowed  or  plainly  implied  from  the  acts 
and  circumstances  attending  the  appropria- 
tion, to  hold  the  land  against  him  who  was 
seised.  Portis  v.  Hill,  3  Tex.  273;  Glide- 
haus  V.  Whiting,  39  Kan.  706, 18  Pac.  916. 

Taking  actual  possession  of  land  under 
claim  or  color  of  title  works  a  disseisin. 
Weston  V.  Reading,  5  Conn.  256. 

One  who  enters  upon  land  under  a  title 
thereto  effects  an  ouster  and  holds  posses- 
sion adversely  to  the  true  owner.  Clark  v. 
Courtney,  6  Pet.  319,  8  L.  ed.  140;  Poor  v. 
Horton,  15  Barb.  485. 

The  bare  entry  upon  land  under  a  regis- 
tered deed  from  a  grantor  having  no  title 
works  no  disseisin  of  the  true  owner.  To 
effect  a  disseisin  the  entry  must  be  fol- 
lowed by  an  open,  notorious,  exclusive  pos- 
session, continued  without  interruption  for 
the  statutory  period.  Roberts  v.  Richards, 
84  Me.  1,  24  Atl.  425. 

Actual  force  is  not  necessary  to  consti- 
tute a  disseisin;  but  open  and  exclusive 
possession  accompanied  with  acts  of  owner- 
ship manifesting  an  intention  to  hold  the 
whole  estate  is  sufficient.  A  notorious  ad- 
verse possession  is  a  constructive  ouster. 
Parker  v.  Locks  &  Canal,  3  Met.  91,  37  Am. 
Dec.  121. 

All  that  is  necessary  to  start  the  limita- 
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tion  period  running  is  the  disseisin  of  the 
owner,  and  any  act  or  conduct  which  de- 
stroys his  dominion  over  the  property  and 
excludes  him  from  its  enjoyment  is  a  dis- 
seisin. Illinois  Steel  Co.  v.  Bilot,  109  Wis. 
418,  83  Am.  St.  Rep.  905,  84  N.  W.  866, 
85  N.  W.  402. 

Every  dispossession  of  the  true  owner  of 
land,  whether  by  force  or  fraud,  by  violent 
or  peaceful  means,  and  an  open  and  notori- 
ous occupation  under  a  claim  of  title  by 
him  who  dispossesses,  is  a  disseisin  or  ouster 
sufficient  to  set  running  the  statute  of  limi- 
tations, and  to  constitute  adverse  posses- 
sion, which,  if  continued  for  the  period  pre- 
scribed by  the  statute,  bars  the  owner  of 
his  right  to  recover.  Unger  v.  Mooney,  63 
Cal.  586,  49  Am.  Rep.  100. 

To  render  a  possession  adverse,  it  is  not 
necessary  that  it  should  be  with  a  wrong- 
ful intent  to  disseise  the  true  owner,  or  ac- 
companied with  a  denial  of  his  title,  or  with 
a  claim  of  title  in  the  person  entering. 
When  one  enters  and  takes  possession  of 
land  as  his  own,  taking  the  rents  and  proi- 
its  to  himself  and  managing  it  as  an  owner 
manages  his  own  property,  the  possession 
is  adverse  and  a  disseisin.  Searles  v.  De 
Ladson  (Conn.)  70  Atl.  689. 

An  ouster  or  disseisin  may  be  proved  by 
possession  accompanied  by  an  open,  no- 
torious claim  of  an  exclusive  right.  Ricard 
T.  Williams,  7  Wheat.  59,  5  L.  ed.  398. 

The  open,  notorious,  adverse,  and  exclu- 
sive possession  of  land  indicates  a  claim  of 
right.  The  terms  appropriately  define  a 
disseisin;  and  the. acts  they  describe,  if  un- 
controlled and  unexplained,  will  have  that 
effect.  School-Dist.  No.  4  v.  Benson,  31  Me. 
381,  62  Am.  Dec.  618. 

A  disseisin  and  adverse  holding  has  been 
defined  as  "an  actual,  visible,  and  exclusive 
appropriation  of  land,  commenced  and  con- 
tinued under  a  claim  of  right, — either  under 
an  openly  avowed  claim,  or  under  a  con- 
structive claim  arising  from  the  acts  and 
circumstances  attending  the  appropriation, 
to  hold  the  land  against  him  who  was 
seised"  (Angell,  Limitations  of  Actions,  410, 
§  11).  According  to  the  Mississippi  high 
court  of  errors  and  appeals,  "this  is  perhaps 
the  clearest  and  most  comprehensive  defini- 
tion which  can  be  given  of  the  subject." 
Magee  v.  Magee,  37  Miss.  138. 

Commenting  upon  a  definition  of  disseisin 
given  by  a  text  writer  as  follows:  "It  is  an 
ouster  of  the  rightful  owner  of  the  seisin. 
It  is  the  commencement  of  a  new  title,  pro- 
ducing that  change  by  which  the  estate  is 
taken  from  the  rightful  owner  and  placed  in 
the  wrongdoer.  Immediately  after  a  dis- 
seisin the-  person  by  whom  the  disseisin  is 
committed  has  the  seisin  or  estate,  and  the 
person  on  whom  this  injury  is  committed 
has  merely  the  right  or  title  of  entry," — 
the  Maine  supreme  judicial  court  in  Worces- 
ter V.  Lord,  56  Me.  265,  96  Am.  Dec.  456, 
said:  We  read  this  and  do  not  seem  to  be 
much  nearer  a  practical  answer  to  our  ques- 
tions than  before.  What  constitutes  "ouster 
of  the  rightful  owner?"  It  is  a  wrongful 
entry  upon  the  property  of  another  accom- 
15  L.R.A.(N.S.) 


pauied  by  a  removal  of  the  owner  from  the 
possession.  It  is  not  every  unlawful  entry 
upon  lands  that  will  work  a  disseisin.  Such 
entry  will  never  have  that  effect  so  long  as 
the  true  owner  still  retains  his  possession, 
for,  by  intendment  of  law,  when  two  per- 
sons are  in  possession  at  the  same  time  the 
seisin  must  be  adjudged  to  be  in  the  rightful 
owner.  But  neither  is  dispossession  neces- 
sarily disseisin.  Whether  there  is  or  is  not 
actual  disseisin  must  depend  upon  the  char- 
acter of  the  act  done  and  the  intention  of 
the  doer.  To  make  a  disseisin  in  fact,  there 
must  be  an  intention  on  the  part  of  the 
party  assuming  possession  to  assert  title  in 
himself  to  the  definite  and  particular  par- 
cel, or  there  must  be  overt  acts  which  leave 
no  room  to  inquire  about  intention,  and 
which  amount  to  actual  ouster  in  spite  of 
the  real  owner.  Cruise  says:  "a  disseisin  is 
when  one  enters  intending  to  usurp  the  pos- 
session and  to  oust  another  of  the  freehold. 
Therefore  quaerendum  est  a  judice  quo  ani- 
mo  be  entered."  1  Greenleaf's  Cruise,  Real 
Prop.  51.  "Every  disseisin  is  a  trespass," 
says  Chancellor  Kent,  "but  every  trespass 
is  not  a  disseisin.  A  wrongful  intention  to 
oust  the  real  owner  must  clearly  appear 
in  order  to  raise  an  act  which  may  be  only 
a  trespass  to  the  bad  eminence  of  a  dis- 
seisin." 4  Kent,  Com.  4th.  ed.  486.  To  make 
a  disseisin  that  will  be  "the  commence- 
ment of  a  new  title,"  etc.,  the  possession 
taken  by  the  disseisor  must  be  hostile  or 
adverse  in  its  character,  importing  a  de- 
nial of  the  owner's  title  in  the  property 
claimed ;  otherwise,  however  open,  notorious, 
constant,  and  long-continued  it  may  be,  the 
owner's  action  will  not  be  barred. 

Courts  have  acknowledged  the  difficulty, 
if  not  the  impracticability,  of  laying  down 
any  precise  rule  by  which  in  all  cases  the 
question  of  adverse  possession  may  be  de- 
termined. Disseisin  and  ouster  mean  very 
much  the  same  thing  as  adverse  possession. 
And  it  has  been  frequently  said  that  an  ad- 
verse possession  is  a  possession  acquired  by 
disseisin. 

But,  by  making  this  assertion,  the  diffi- 
culty is  not  removed;  for  a  solution  of  tbe 
question  what  constitutes  disseisin  is  proved 
to  be  not  more  easy  by  the  great  amount  of 
litigation  which  has  arisen  respecting  it. 
Magee  V.  Magee,  37  l^Iiss.  138. 

According  to  modem  authorities,  there  is 
no  legal  difference  between  seisin  and  pos- 
session, although  there  is  between  disseisin 
and  dispossession,  the  first  denoting  an  es- 
tate gained  by  a  wrong  and  injury,  where- 
as the  latter  may  be  by  right  or  by  wrong. 
The  former  implies  an  ouster,  the  latter 
does  not.    Slater  v.  Rawson,  6  Met.  439. 

There  is  no  distinction  between  the  words 
"seised"  and  "possessed"  in  the  Minnesota 
twenty-years  statute  of  limitation  for  the 
recovery  of  real  estate,  so  as  to  admit  of  an 
interpretation  that  will  prevent  the  statute 
from  running  against  the  owner  of  the  legal 
title  in  favor  of  a  stranger  ia  possession 
without  color  of  title.  If  the  owner  has 
been  excluded  from  possession,  he  has  beca 
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disseised  also.  Seymour,  S.  &  Co.  y.  Carli. 
31  Minn.  81,  16  N.  W.  495. 

A  disseisin  cannot  take  place  except  by 
an  actual  and  exclnsiye  possession  of  the 
disseisor.  If  a  person  enters  upon  land 
without  authority  from  the  owner,  and 
without  color  of  title  to  any  part  of  it,  he 
will  be  a  trespasser,  and  not  a  disseisor. 
Storrs  V.  Feick,  24  W.  Va.  606. 

A  man  may,  without  right,  enter  upon 
land,  and  in  some  cases  gain  a  title  by  dis- 
seisin, but  not  unless  the  owner  forbears 
opposition.  People  ex  rel.  Cooper  v.  Fields, 
1  Lans.  222. 

A  landowner  who  buys  additional  land 
joining  his  own,  and  holds  under  a  defective 
title,  is  not  required  to  make  a  new  and  in- 
dependent entry  in  order  to  make  his  pos- 
session adverse  from  the  start.  Overton  v. 
Perry  (Ky.)  Ill  S.  W.  369. 

V,  The   essential   elements   in   adverse 
possession. 

a.  Oeneral  eharacteristica. 

The  question.  What  amounts  to  adverse 
possession  T  has  been  pronounced  "one  of 
the  most  doubtful  and  litigated  questions  of 
the  science"  of  the  law.  Moody  v.  Fleming, 
4  Oa.  115,  48  Am.  Dec.  210. 

There  is  a  virtual  agreement  by  all  the 
authorities  that,  in  order  to  bar  the  true 
owner  of  land  from  recovering  it  from  an 
occupant  in  adverse  possession  and  claim- 
ing ownership  through  the  operation  of  the 
statute  of  limitations,  the  adverse  posses- 
sion must  have  been,  for  the  whole  period 
prescribed  by  the  statute,  actual,  open,  visi- 
ble, and  notorious,  continuous  without  a 
break,  and  hostile  or  adverse  to  the  true 
owner's  title  and  the  world  at  large. 

United  States:  Doswell  v.  De  La  Lanza, 
20  How.  29,  15  L.  ed.  824;  Armstrong  v. 
Morrill,  14  Wall.  120,  20  L.  ed.  765;  Sharon 
V.  Tucker,  144  U.  S.  533,  36  L.  ed.  532,  12 
Sup.  Ct.  Rep.  720;  Holtzman  v.  Douglas, 
168  U.  S.  278,  42  L.  ed.  466,  18  Sup.  Ct. 
Rep.  65;  ShutUeton  v.  Nelson,  2  Sawy.  540, 
Fed.  Cas.  Xo.  12,822;  Oliver  v.  Pullam,  24 
Fed.  127;  lla:.iilton  v.  Southern  Nevada 
Gold  &  S.  Min.  Co.  33  Fed.  562;  Florida 
Southern  R.  Co.  v.  Ix)ring,  2  C.  C.  A.  546,  2 
U.  S.  App.  310,  51  Fed.  932;  Elder  v.  Mc- 
Claakey,  17  C.  C.  A.  251,  37  U.  S.  App.  1,199, 
70  Fed.  529;  Eastern  Oregon  Land  Co.  v. 
Cole,  35  C.  C.  A.  100.  92  Fed.  949;  Snowden 
v.  Loree.  122  Fed.  493;  Tompkins  v.  Creigh- 
ton-McSliane  Oil  Co.  160  Fed.  303. 

Alabama:  Innerarity  v.  Hims,  1  Ala. 
660;  Lamar  v.  Minter,  13  Ala.  31;  Hinton 
V.  Xclnis,  13  .Ala.  222;  Doe  ex  dem.  Ken- 
nedy y.  Townsley,  16  Ala.  239;  Farley  v. 
Smith,  39  Ala.  38;  Hawkins  v.  Hudson,  45 
Ala.  482;  Bell  v.  Denson,  56  Ala.  444;  Ladd 
V.  Dubroca,  61  Ala.  26;  Smith  v.  Roberts, 
62  Ala.  83;  Barclay  v.  Smith,  66  Ala.  230; 
Byan  v.  Kilpatrick,  66  Ala.  332;  Potts  v. 
Coleman,  67  Ala.  221;  Wilson  v.  Glenn,  68 
Ala.  383;  Bernstein  v.  Humes,  71  Ala.  260; 
Murray  v.  Hoyle,  97  Ala.  588,  11  So.  797; 
Normant  v.  Eureka  Co.  98  Ala.  181,  39  Am. 
16  L.R.A.(N.8.) 


St.  Rep.  45,  12  So.  454;  Parks  v.  Bamctt, 
104  Ala.  438,  16  So.  136;  Beasley  v.  Howell, 
117  Ala.  499,  22  So.  989;  Edmondson  v.  An- 
niston  City  Land  Co.  128  Ala.  589,  29  So. 
596;  Ashford  v.  Ashford,  136  Ala.  631,  96 
Am.  St.  Rep.  82,  34  So.  10;  Chastang  v. 
Chastang,  141  Ala.  451,  109  Am.  St.  Rep. 
45,  37  So.  799;  Henry  v.  Brown,  143  Ala. 
446,  39  So.  325;  McCrcary  v.  Jackson  Lum- 
ber Co.  148  Ala.  247,  41  So.  822;  Gillespie 
V.  Gillespie,  149  Ala.  184,  43  So.  12;  Mc- 
Daniel  v.  Sloss  Iron  &  Steel  Co.  (Ala.) 
44  So.  706;  Frick  ▼.  Harper  (Ala.)  46 
So.  453;  Doe  ex  dem.  Alabama  State  Land 
Co.  V.  McCullough  (Ala.)  46  So.  472;  Mat- 
thews V.  Tennessee  Coal,  Iron  &  R.  Co. 
(Ala.)  47  So.  78. 

Arkansas:  Mooney  v.  Cooledge,  30  Ark. 
640;  Ferguson  v.  Peden,  33  Ark.  150;  Ringo 
V.  Woodruff,  43  Ark.  469. 

California:  Polack  v.  McGrath^  32  Cal. 
16;  Thompson  v.  Pioche,  44  Cal.  508; 
Thompson  v.  Felton,  54  Cal.  547;  Unger  v. 
Mooney,  63  CaL  586,  49  Am.  Rep.  100; 
Mauldin  v.  Cox,  67  Cal.  387,  7  Pac.  804; 
Dietz  T.  Mission  Transfer  Cc.  (Cal.)  25  Pac. 
423. 

Delaware:  Doe  ex  dem.  Pepper  v.  Roe,  2 
Manr.  (Del.)  221;  O'Daniel  v.  Baker's  Un- 
ion, 4  Houst.  (Del.)  488. 

District  of  Columbia:  Ebbinghaus  T.  Kil- 
lian,  1  Mackey,  247. 

Florida:  Hyer  v.  Griffin  (Fla.)  46  So.  636. 

Georgia:  Denham  t.  Holeman,  26  Ga.  182; 
Carrol  v.  Gillion,  33  Ga.  539;  Gay  v. 
Mitchell,  36  Ga.  139,  89  Am.  Dec.  278 ;  Lara- 
more  T.  Minish,  43  Ga.  282. 

Idaho:  Little  v.  Crawford,  13  Idaho,  146, 
88  Pac.  974. 

Illinois:  Irving  v.  Brownell,  11  111.  402; 
Tumey  v.  Chamberlain,  16  III.  271;  McClel- 
lan  V.  Kellogg,  17  IIL  498;  Kerr  v.  Hitt,  76 
111.  51;  Illinois  C.  R.  Co.  v.  Houghton,  126 
III.  233,  1  LJiJV.  213,  9  Am.  St.  Rep.  581,  18 
N.  E.  301;  Chicago  &  N.  W.  R.  Co.  v.  Gait, 
133  111.  667,  23  N.  E.  425,  24  N.  E.  674; 
Downing  v.  Mayes,  153  III.  330,  46  Am.  St. 
Rep.  896,  38  N.  E.  620;  Noyes  v.  HefTernan, 
153  111.  339,  38  N.  E.  671;  Zimgibl  v.  Calu- 
met &  C.  Canal  &  Dock  Co.  157  HI.  430, 
42  N.  E.  431;  Reuter  v.  Stuckart,  181  111. 
529,  54  N.  E.  1014;  Ely  v.  Brown,  183  111. 
575,  56  N.  E.  181;  Illinois  C.  R.  Co.  v.  Hat- 
ter, 207  III.  88,  69  N.  E.  751 ;  Rody  v.  Calu- 
met &  G.  Canal  &  Dock  Co.  211  III.  173,  71 
N.  E.  822;  Clark  v.  Jackson,  222  111.  13,  78 
N.  E.  6;  Page  v.  Bellany,  222  III.  556,  78 
N.  E.  938;  Purtle  v.  Bell,  225  111.  523,  80 
N.  E.  350;  Horn  v.  Metzger,  234  III.  240,  84 
N.  E.  893. 

Indiana:  Bell  v.  Longworth,  6  Ind.  273; 
Hargis  v.  Congressional  Twp.  29  Ind.  70; 
Peck  v.  Louisville,  N.  A.  &  C.  R.  Co.  101 
Ind.  366;  Roots  v.  Beck,  109  Ind.  472,  9  N. 
E.  698;  Riggs  v.  Riley,  113  Ind.  208,  15  N. 
E.  253;  Collett  v.  Vanderburgh  County,  119 
Ind.  27,  4  L.R.A.  321,  21  N.  E.  329;  L'Hom- 
niedieu  v.  Cincinnati,  W.  4  M.  R.  Co.  120 
Ind.  435,  22  N.  E.  125;  Herff  v.  Griggs,  121 
Ind.  471,  23  N.  E.  279;  Maple  v.  Stevenson, 
122  Ind.  368,  23  N.  E.  854;   Worthley  v. 
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Burbanks,  146  Ind.  534,  45  N.  E.  779;  Fatic 
V.  Mver,  163  Ind.  401,  72  N.  E.  142;  May 
V.  Dobbins,  166  Ind.  331,  77  N.  E.  353; 
Wood  V.  Ripley,  27  Ind.  App.  356,  61  N.  E. 
608. 

Indian  Territory:  Choctaw,  O.  &  G.  R. 
Co.  V.  Rice  (Ind.  Terr.)  104  S.  W.  819. 

Iowa:  Robinson  v.  Lake,  14  Iowa,  421; 
Booth  V.  Small,  25  Iowa,  177;  Whalley  v. 
Small,  29  Iowa,  288;  Hamilton  t.  Wright, 

30  Iowa.  480;  Grube  v.  Wells,  34  Iowa,  148; 
Lamm  v.  Wilmer,  35  Iowa,  244;  De  Long 
V.  Mulcher,  47  Iowa,  445;  Davenport  v.  Se- 
bring,  52  low*,  364,  3  N.  W.  403;  Dona- 
hue V.  Lannan,  70  Iowa,  73,  30  N.  W.  8. 

Kansas:  Gildehaus  v.  Whiting,  39  Kan. 
706,  18  Pae.  916;  Anderson  v.  Burnham,  52 
Kan.  454,  34  Pac.  1056;  Pratt  v.  Ard,  63 
Kan.  182,  65  Pac.  255. 

Kentucky:  M'Gee  v.  Morgan,  1  A.  K. 
Marsh.  62*;  Taylor  v.  Buckner,  2  A.  K. 
Marsh.  18,  12  Am.  Dec.  364;  Jones  v.  Mc- 
Caulcy,  2  Duv.  15;  Haffendorfer  v.  Gault, 
84  Ky.  124;  Com.  v.  Gibson,  85  Ky.  666; 
Ohio  &  B.  S.  R.  Co.  v.  Wooten,  20  Ky.  L. 
Rep.  383,  46  S.  W.  681 ;  Gilbert  v.  Kelly,  22 
Ky.  L.  Rep.  353,  57  S.  W.  228;  Barr  v. 
I'otter,  22  Ky.  L.  Rep.  416,  57  S.  W.  478; 
Hughes  V.  Owens,  29  Ky.  L.  Rep.  140,  92 
S.  W.  595;  Louisville  &  N.  R.  Co.  v.  Smith, 

31  Ky.  L.  Rep.  1,  101  S.  W.  317;  Courtney 
V.  Ashcraft,  31  Ky.  L.  Rep.  1324,  105  S.  W. 
106. 

Louisiana:  Prevost  v.  Ellis,  11  Rob.  (La.) 
56;  Simon  r.  Richard,  42  La.  Ann.  842,  8 
So.  629;  Mortimer  v.  Hodgson,  105  La.  734, 
30  So.  104. 

:\Iaine:  Little  t.  Libby,  2  Me.  242,  11 
Am.  Dec.  68 ;  Kennebec  Purchase  v.  lAboree, 
2  ]Me.  275.  11  .\m.  Dec.  79;  Otis  v.  Moulton, 
20  Me.  205 ;  Sehool-Dist.  No.  4  v.  Benson,  31 
Me.  381,  52  Am.  Dec.  618;  Worcester  v. 
Lord,  56  Me.  265,  96  Am.  Dec.  456; 
Preble  v.  Maine  C.  R.  Co.  85  Me.  260,  21 
L.R.A.  829,  35  Am.  St.  Rep.  366,  27  Atl. 
149. 

Maryland:  Armstrong  v.  Risteau,  5  Md. 
286,  59  Am.  Dec.  115;  Stump  v.  Henrv,  6 
.\ld.  201,  61  Am.  Dec.  300;  Dean  v.  Brown, 
23  Md.  11,  87  Am.  Dec.  555;  Beatty  v. 
Mason,  30  Md.  409;  Sadtler  v.  Peabody 
Heights  Co.  66  Md.  1,  10  Atl.  599;  Haekett 
V.  Webster,  97  Md.  404,  55  Atl.  480. 

Massachusetts:  Kennebeck  Purchase  v. 
Springer,  4  Mass.  416,  3  Am.  Dec.  227; 
Gavetty  v.  Bethune,  14  Mass.  53,  7  Am.  Dec. 
188;  Cook  v.  Babcock,  11  Cush.  206;  War- 
ren V.  Bowdran,  156  Mass.  280,  31  N.  E.  300. 

Michigan:  Yelverton  v.  Steele,  40  Mich. 
538;  Sparrow  v.  Hovey,  44  Mich.  63,  6  N. 
W.  93;  Marble  v.  Price,  54  Mich.  466,  20 
.V.  W.  531;  Cook  v.  Clinton,  64  Mich.  309, 
8  Am.  St.  Rep.  816,  31  N.  W.  317;  Paldi 
V.  Paldi,  95  Mich.  410,  54  N.  W.  903; 
Smcberg  v..  Cunningham,  96  Mich.  378,  35 
Am.  St.  Rep.  613,  56  N.  W.  73;  Beecher  v. 
Ferris,  110  Mich.  537,  68  N.  W.  269;  Heiss 
V.  Adams,  149  Mich.  fi45,  113  N.  W.  358; 
Lasley  v.  Kniskern  (Mich.)  115  N.  W.  971. 

Minnesota:  Washburn  v.  Cutter,  17 
Minn.  361,  Gil.  335;  Sherin  v.  Brackett,  36 
15  L.RJL(N.S.) 


Minn.  152,  30  N.  W.  551;  Costello  v.  Edson. 
44  Minn.  135,  46  N,  W.  299;  Glcncoe  v. 
Wadsworth,  48  Minn.  402,  61  N.  W.  377; 
Carpenter  v.  Coles,  75  Minn.  9,  77  N.  W. 
424. 

Mississippi:  Ford  ▼.  Wilson,  35  Miss.  504, 
72  Am.  Dec.  137;  Magee  t.  Magee,  37  Miss. 
138;  Gordon  v.  Sizer,  39  Miss.  805;  Hunt- 
ington V.  Allen,  44  Miss.  654 ;  Dixon  v.  Cook, 
47  Miss.  220;  Gladney  t.  Barton,  51  Miss. 
220;  Davis  T.  Bowmar,  66  Miss.  671;  Mc- 
Caughn  v.  Young,  85  Miss.  277,  37  So.  839. 

Missouri:  DeGraw  v.  Taylor,  37  Mo.  310; 
Scruggs  v.  Scruggs,  43  Mo.  142;  Thomas  v. 
Babb,  45  Mo.  384;  Bowman  v.  Lee,  48  Mo. 
335;  Fugate  v.  Pierce,  49  Mo.  441;  Dalby 
v.  Snuffer,  67  Mo.  294;  Bradley  v.  West, 
60  Mo.  33;  Turner  v.  Hall,  60  Mo.  271; 
Cooper  V.  Ord,  60  Mo.  420 ;  Burke  v.  Adams, 
80  Mo.  504,  50  Am.  Rep.  510;  Ekey  v.  Inge, 
87  Mo.  493;  Brown  v.  Chicago,  B.  St.  K.  C. 
R.  Co.  101  Mo.  484,  14  S.  W.  719;  Wilker- 
son  T.  Eilers,  114  Mo.  245,  21  S.  W.  514; 
Hunnewell  v.  Burchett,  152  Mo.  611,  54  S. 
W.  487;  Hunnewell  v.  Adams,  153  Mo.  440, 
55  S.  W.  95;  Hunnewell  v.  Williams,  154 
Mo.  136,  55  S.  W.  221 ;  Baber  v.  Henderson, 
156  Mo.  566,  79  Am.  St.  Rep.  540,  57  S.  \V. 
719;  Swope  v.  Ward,  185  Mo.  316,  84  S. 
W.  895;  Taylor  v.  Planet  Property  &  Finan- 
cial Co.  78  Mo.  App.  137. 

Nebraska:  Horbach  v.  Miller,  4  Neb.  31; 
Gatling  v.  Lane,  17  Neb.  80,  22  N.  W.  453; 
Haywood  v.  Thomas,  17  Neb.  237,  22  N.  W. 
460;  Stettnische  v.  Lamb,  18  Neb.  625,  26 
N.  W.  374;  Graham  v.  Flynn,  21  Neb.  232, 
31  N.  W.  742;  Parker  v.  Starr,  21  Neb.  683, 
33  N.  W.  424;  Colvin  v.  Republican  Valley 
Land  Asso.  23  Neb.  75,  8  Am.  St.  Rep.  114, 
36  N.  W.  361;  Gue  v.  Jones,  26  Neb.  634,  41 
N.  W.  555;  Crawford  v.  Galloway,  29  Neb. 
261,  45  N.  W.  628;  Fitzgerald  v.  Brewster. 
31  Neb.  51,  47  N.  W.  475;  Omaha  4  F.  Loan 
&  T.  Co.  v.  Barrett,  31  Neb.  803,  48  N.  W. 
967;  Smith  v.  Hitchcock,  38  Neb.  104,  56 
N.  W.  791;  Smith  v.  Mount,  38  Neb.  Ill,  56 
N.  W.  793;  Omaha  &  R.  Valley  R.  Co.  v. 
Rickards,  38  Neb.  847,  57  N.  W.  739;  Lan- 
trv  V.  Wolff,  49  Neb.  374,  69  N.  W.  494; 
I.«won  V.  Heath,  53  Neb.  707,  74  N.  \V. 
274;  McAllister  v.  Bevmer,  54  Neb.  247,  74 
N.  W.  586;  Webb  v.  Thiele,  56  Neb.  752,  77 
N.  W.  56;  Cervena  v.  Thurston,  59  Neb.  343, 
80  N.  W.  1048;  Hoffine  v.  Ewings,  60  Neb. 
729,  84  N.  W.  93;  Knight  v.  Denman,  64 
Neb.  814,  90  N.  W.  863;  Beer  v.  Dalton,  3 
Neb.  (Unof.)  694,  92  N.  W.  593;  South 
Omaha  v.  Ford,  5  Neb.  (Unof.)  310,  98  N. 
W.  6G5;  South  Omaha  v.  Meehan,  71  Nd>. 
230,  98  N.  W.  691. 

Nevada:  McDonald  t.  Fox,  20  Nev.  364, 
22  Pac.  234. 

New  Hampshire:  Riley  v.  Jameson,  3  N. 
H.  23,  14  Am.  Dec.  325;  Lund  v.  Parker,  3 
N.  H.  49;  Hoag  v.  Wallace,  28  N,  H.  547; 
Little  v.  Downing,  37  N.  H.  356;  Grant  ▼. 
Fowler,  39  N.  H.  101. 

New  Jersey:  Cornelius  ▼.  Giberson,  25 
N.  J.  L.  1 ;  Fouike  v.  Bond,  41  N.  J.  L.  527. 

New  Mexico:  Johnston  v.  Albuquerque, 
12  N.  M.  20,  72  Pac.  9. 
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New  York:  Brandt  ex  dem.  Walton  v. 
Ogden,  1  Johns.  156;  Watson  v.  New  York 
C.  R.  Co.  6  Abb.  Pr.  N.  S.  91;  Miller  v. 
Piatt,  5  Duer,  272;  Sturges  v.  Parkhiirst,  18 
.Tones  &  S.  306;  Burbank  v.  Fay,  65  N.  Y. 
57 ;  Bliss  v.  Johnson,  94  N.  Y.  235 ;  Barnes 
V.  Light,  116  N.  Y.  34,  22  N.  E.  441;  Do- 
herty  v.  Matsell,  119  N.  Y.  646,  23  N.  E. 
994;  Kneller  v.  Lang,  137  N.  Y.  589,  33 
N.  E.  555;  Heller  v.  Cohen,  154  N.  Y.  299, 
48  N.  E.  527;  Lewis  v.  New  York  &  H.  R. 
Co.  162  N.  Y.  202,  56  N.  E.  540;  Miller  v. 
Warren,  94  App.  Civ.  192,  87  N.  Y.  Supp. 
1011;  Monohan  v.  New  York  C.  &,  H.  R.  R. 
Co.  31  Misc.  619,  66  N.  Y.  Supp.  37 ;  Hindley 
V.  Metropolitan  Elev.  R.  Co.  42  Misc.  56,  85 
N.  Y.  Supp.  661. 

North  Carolina:  Parker  v.  Banks,  79  N. 
C.  480;  Bland  v.  Beasley,  145  N.  C.  168,  58 
S.  E.  993. 

Ohio:  Yetzer  v.  Thoman,  17  Ohio  St.  130, 
91  Am.  Dec.  122;  McNeely  v.  Langan,  22 
Ohio  St.  32;  Humphries  v.  Huffman,  33 
Ohio  St.  395;  Dietrick  v.  Noel,  42  Ohio  St. 
18,  51  Am.  Rep.  788;  Mc.\lli8ter  v.  Hartzell, 
60  Ohio  St.  69,  53  N.  E.  715;  Smith  y. 
Pittsburgh  C.  C.  &  St.  L.  R.  Co.  26  Ohio 
C.  C.  44;  Dayton  v.  Cooper  Hydraulic  Co. 
7  Ohio  N.  P.  495. 

Oklahoma:  Wade  v.  Crouch,  14  Okla.  593, 
78  Pac.  91. 

Oregon:  Swift  v.  Mulkey,  14  Or.  59,  12 
Pac.  76;  Joy  v.  Stump,  14  Or.  361,  12  Pac. 
929;  Hicklin  v.  McClear,  18  Or.  126,  22  Pac. 
1057;  Beale  v.  Hite,  35  Or.  176,  57  Pac. 
322,  58  Pac.  102;  Grant  v.  Oregon  R.  &  Nav. 
Co.  (Or.)  90  Pac.  178;  Gardner  v.  Wright 
(Or.)  91  Pac.  286. 

Pennsylvania:  Hawk  v.  Senseman,  6 
Serg.  &  R.  21;  Cooper  v.  Smith,  9  Serg.  & 
R.  26,  11  Am.  Dec.  658;  Mercer  v.  Watson, 
1  Watts,  330;  Malson  v.  Fry,  1  Watts,  433; 
Thompson  v.  Milford,  7  Watts,  442;  Cris- 
well  V.  Altemus,  7  Watts,  566;  Long  v. 
Mast,  11  Pa.  189;  Hughs  v.  Pickering,  14 
Pa.  297;  Groft  v.  Weakland,  34  Pa.  304; 
Armstrong  v.  Caldwell,  53  Pa.  284;  Mead  v. 
Ijefflngwell,  83  Pa.  187;  Campbell  v.  Braden, 
96  Pa.  388;  Urich  T.  Reber,  1  Monaghan 
(Pa.)  643,  17  Atl.  9;  Collins  v.  Lynch,  157 
Pa.  246,  37  Am.  St.  Rep.  723,  27  Atl.  721; 
Bradford  v.  Guthrie,  4  Brewst.  (Pa.)  351; 
Schwab  V.  Bickel,  11  Pa.  Super.  Ct.  312; 
Jenkins  v.  McMichael,  17  Pa.  Super.  Ct.  476. 

South  Carolina:  Heyward  v.  Bennett,  3 
Brev.  113,  1  Treadwav,  Const.  329;  Langs- 
ton  V.  Cothran,  78  S.  C.  23,  58  S.  E.  956. 

Tennessee:  Fuller  v.  Jackson  (Tenn.  Ch. 
App.)  62  S.  W.  274. 

Texas:  Portia  v.  Hill,  3  Tex.  273;  Coch- 
rane V.  Paris,  18  Tex.  850;  Gillespie  v. 
Jones,  26  Tex.  343;  Kinney  v.  Vinson,  32 
Tex.  125;  Cantagrel  v.  Von  Lupin,  58  Tex. 
670;  GrifHn  v.  Ford,  60  Tex.  505;  Satter- 
white  V.  Rosser,  61  Tex.  166;  Bracken  v. 
Jones,  63  Tex.  184 ;  Craig  v.  Cartwright,  65 
Tex.  413;  Evans  v.  Templeton,  69  Tex.  375, 
6  Am.  St.  Rep.  71,  6  S.  W.  843;  Bridges  v. 
Johnson,  69  Tex.  717,  7  S.  W.  506;  Mhoon 
v.  Cain,  77  Tex.  316,  14  S.  W.  24;  Forsod  v. 
Golson,  77  Tex.  666,  14  S.  W.  232;  Schlei- 
15  L.R.A.(N.S.) 


Cher  V.  Gatlin,  85  Tex.  270,  20  S.  W. 
120;  Tarlton  v.  Kirkpatrick,  1  Tex.  Civ. 
App.  107,  21  S.  W.  405;  Beall  v.  Evans,  1 
Tex.  Civ.  App.  443.  20  S.  W.  945;  Butts  v. 
Caffall  (Tex.  Civ.  App.)  24  S.  W.  373;  Con- 
verse V.  Ringer,  6  Tex.  Civ.  App.  51,  24  8. 
W.  705;  Parsons  v.  Thompson  (Tex.  Civ. 
App.)  32  S.  W.  327;  Cox  v.  Sherman  Hotel 
Co.  (Tex.  Civ.  App.)  47  S.  W.  808. 

Utah:  Toltec  Ranch  Co.  v.  Babcock,  24 
Utah,  183,  66  Pac.  876;  Dignan  v.  Nelson, 
26  Utah,  186,  72  Pac.  936;  Salt  Lake  Invest. 
Co.  V.  Fox  (Utah)  13  L.RJ\..(N.S.)  627,  90 
Pac.  564. 

Vermont:  Hapgood  v.  Burt,  4  Vt.  155; 
Stevens  v.  Hollister,  18  Vt.  294,  46  Am. 
Dec.  154;  Paine  v.  Hutchiris,  49  Vt.  315; 
Partch  v.  Spooner,  57  Vt.  583;  Aldrich  v. 
Griffith,  66  Vt.  390,  29  Atl.  376;  Jangraw 
V.  Mee,  75  Vt.  211,  98  Am.  St.  Rep.  816, 
54  Atl.  189. 

Virginia:  Trotter  ▼.  Newton,  30  Gratt. 
582;  Creekmur  v.  Creekraur,  75  Va.  430. 

Washington:  Bellingham  Bay  Land  Co. 
V.  Dibble,  4  Wash.  764,  31  Pac.  30;  Moore 
V.  Brownfield,  7  Wash.  23,  34  Pac.  199; 
Hesser  v.  Siepmann,  35  Wash.  14,  76  Pac. 
295;  Kline  v.  Stein,  30  Wash.  189,  70  Pac. 
235;  Johnson  ▼.  Brown,  33  Wash.  588,  74 
Pac.  677;  Port  Townsend  v.  Lewis,  34  Wash. 
413,  76  Pac.  982;  Wilcox  v.  Smith,  38  Wash. 
585,  80  Pac.  803;  Yesler  v.  Holmes,  39 
Wash.  34,  80  Pac.  851;  Lohse  v.  Burch,  42 
Wash.  156,  84  Pac.  722. 

West  Virginia:  Core  v.  Faupel,  24  W.  Va. 
238;  Jones  v.  Lemon,  26  W.  Va.  629;  Oney 
V.  Clendenin,  28  W.  Va.  34;  Heavner  v. 
Morgan,  41  W.  Va.  428,  23  S.  E.  874;  Par- 
kersburg  Industrial  Co.  v.  Schultz,  43  W. 
Va.  470,  27  S.  E.  255;  Maxwell  v.  Cunning- 
ham, 50  W.  Va.  298,  40  S.  E.  499;  Wilson 
v.  Braden,  56  W.  Va.  372,  107  Am.  St.  Rep. 
927,  49  S.  E.  409;  Wade  v.  McDougle,  59 
W.  Va.  113,  52  S.  E.  1026;  Russell  v.  Ten- 
nant  (W.  Va.)  60  S.  E.  609;  Ritz  v.  Ritz 
(W.  Va.)  60  S.  E.  1095. 

Wisconsin:  Pepper  v.  O'Dowd,  39  AVis. 
538;  Graeven  v.  Dieves,  68  Wis.  317.  31  N. 
W.  914;  Dhein  v'.  Beuscher,  83  Wis.  316, 
53  N.  W.  551;  Wilkins  v.  Nicolai,  99  Wis. 
178,  74  N.  W.  103;  Meyer  v.  Hope,  101 
Wis.  123,  77  N.  W.  720;  WoUman  v.  Ruehle, 
104  Wis.  603,  80  N.  W.  919;  Illinois  Steel 
Co.  V.  Budzisz,  106  Wis.  499,  48  L.R.A.  830, 
80  Am.  St.  Rep.  54,  81  N.  W.  1027,  82  N. 
W.  534. 

Canada:  Doe  ex  dem.  Des  Barres  v. 
White,  3  N.  B.  595;  Sherren  v.  Pearson,  14 
Can.  S.  C.  581;  Wood  v.  Le  Blanc,  34  Can. 
S.  C.  627;  Kay  v.  Wilson,  2  Ont.  App.  Rep. 
133. 

All  these  elements  are  essential,  and  the 
absence  of  any  one  of  them  is  fatal  to  the 
validity  of  the  claim.  Cook  v.  Babcock,  11 
Cush.  206. 

If  any  one  of  these  characteristics  is 
wanting,  the  bar  of  the  statute  is  not  com- 
plete. Beasley  v.  Howell,  117  Ala.  499,  22 
So.  989;  Eastern  Oregon  Land  Co.  v.  Cole, 
35  C.  C.  A.  100,  92  Fed.  949. 

All  the  elements  must  be  proved.    Each 
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is  essential,  and  the  failure  to  establish  any 
one  of  them  is  fatal  to  the  validity  of  the 
daiio.  Washburn  t.  Cutter,  17  Minn.  361, 
Gil.  335. 

It  is  incumbent  upon  one  who  relies  upon 
an  adverse  possession  to  extinguish  a  legal 
title,  to  establish  all  the  necessary  facts  by 
clear  and  satisfactory  evidence.  Evans  v. 
vA'elch,  29  Colo.  355,  68  Pac.  776. 

The  definition  of  what  constitutes  a  title 
by  adverse  possession  is  well  settled  and 
known,  and  eveiy  element  in  it  must  exist; 
otherwise  the  possession  will  confer  no  title. 
Groft  V.  Weakland,  34  Pa.  304. 

An  adverse  possession  must  be  "an  act- 
ual, continued,  visible,  notorious,  distinct, 
and  hostile  possession."  Hawk  v.  Sense- 
man,  6  Serg.  &  R.  21. 

This  has  been  referred  to  as  "language 
often  cited  for  its  completeness  and  accu- 
racy."   Polack  V.  McGrath,  32  Cal.  15. 

To  bar  the  legal  title,  a  possession  must 
cover  the  full  period  of  twenty  years,  be 
adverse,  exclusive,  and  unbroken,  and  the 
acts  of  user  and  ownership  relied  upon 
must  be  such  as  comport  with  the  charac- 
ter, of  a  claim  or  title  against  all  the  world. 
Thistle  V.  Frostburg  Coal  Co.  10  Md.  147. 

There  is,  said  the  Maryland  court  of  ap- 
peals in  Armstrong  v.  Risteau,  5  Md.  256, 
59  Am.  Dec.  116,  great  diversity  among  the 
cases  on  the  subject  of  adverse  possession. 
While  they  agree  that  it  must  be  adversary, 
exclusive,  and  continuous,  they  differ,  as  to 
the  tests  by  which  its  character  is  to  be 
determined. 

An  actual,  continued,  visible,  notorious, 
and  hostile  possession  was  said  by  the  Ala- 
bama supreme  court,  in  Lamar  v.  Minter, 
13  Ala.  31,  to  be  adverse,  within  the  stat- 
utes of  limitation  of  most,  if  not  all,  the 
states,  as  well  as  some  of  the  English  enact- 
ments; but,  it  added,  "we  should  hesitate  to 
lay  these  duwn  as  the  only  essentials  of  'ad- 
verse possession'  within  the  meaning  of  the 
act  of  1836.  The  case  before  us  does  not, 
however,  make  it  necessary  to  define  with 
particularity  the  character  of  the  posses- 
sion contemplated  by  the  statute.  It  was 
certainly  quite  enough  for  the  defendant  to 
have  shown  that  his  occupancy  was  bona 
fide  under  color  of  title." 

b.  Hostility. 

It  is  obvious  that  adverse  possession  pre- 
supposes an  adversary  of  the  possessor. 
The  term  connotes  an  occupancy  of  land 
opposed  to  the  possession  of  the  owner  by 
legal  title.  Crocker  v.  Dougherty,  139  Cal. 
521,  73  Pac.  429. 

There  can  be  no  adverse  possession  until 
there  is  someone  to  dispute  it.  Lucas  v. 
White,  120  Iowa,  735,  98  Am.  St.  Rep.  380, 
95  N.  W.  209. 

The  validity  vel  non  ot  the  claim  of  oni- 
holding  lands  adversely  is  immaterial.  Its 
hostility  vel  non  to  the  true  .title  is  im- 
portant and  controlling.  Ashford  v.  Ash- 
ford,  136  Ala.  631,  96  Am.  St.  Rep.  82,  34 
So.  10. 
15  L.R.A.(N.S.) 


To  set  up  an  adverse  possession  there  need 
not  be  a  good  title,  or,  in  fact,  any  title: 
a  porsession  hostile  to  the  true  owner,  held 
under  a  pretense  or  color  of  title,  is  ample. 
Pillow  V.  Roberts,  13  How.  472,  14  L.  ed. 
228. 

The  very  essence  of  an  adverse  possession 
is  that  the  holder  of  it  claims  the  right  to 
his  possession  in  opposition  to  the  title  to 
whi^  his  possession  is  alleged  to  be  ad- 
verse. Farish  v.  Coon,  40  Cal.  33;  Dietrick 
V.  Noel,  42  Ohio  St.  18,  51  Am.  Rep.  788. 

It  must  necessarily  be  hostile  to  the  true 
title.  Davis  v.  Owen,  107  Va.  283,  13  L.R.A. 
(N.S.)  728,  58  S.  E.  581. 

It  must  necessarily  exclude  the  idea  of 
title  in  anyone  else.  Monohan  v.  New  York 
0.  &  H.  R.  R.  Co.  31  Misc.  619,  66  N.  Y. 
Supp.  37. 

The  adversary  element  is  essential.  Wor- 
cester V.  Lord,  56  Me.  265,  96  Am.  Dec  456. 

Only  a  possession  of  a  character  hostile 
to  the  true  owner  can  ripen  into  a  title. 
Beer  v.  Dalton,  3  Neb.  (Unof.)  694,  92  N. 
W.  593. 

Its  adversity  is  essential  to  either  defeat 
a  recovery,  or  vest  a  right.  Chance  v. 
Branch,  58  Tex.  490. 

To  establish  title,  the  possession  must  be 
held  in  open  hostility  to  the  rights  of  the 
true  owner.  Heller  v.  Cohen,  154  N.  Y.  299, 
48  N.  E.  527. 

The  rule  is  elementary  that  possession  of 
land,  to  be  adverse,  must  not  only  be  held 
under  a  claim  of  right,  but  must  be  hostile 
to  and  inconsistent  with  the  possession,  or 
right  of  possession,  of  the  true  owner.  Salt 
Lake  Invest.  Co.  v.  Fox  (Utah)  13  L.R-A. 
(N.S.)  627,  90  Pac.  564. 

To  be  of  any  avail  under  the  statute  of 
limitations,  a  possession  must  be  adverse  to 
the  rightful  owner  no  matter  how  long  it 
has  contmued.  Pease  v.  Lawson,  33  Mo. 
35. 

A  possession,  however  long  continued, 
cannot,  even  when  held  under  color  of  title, 
ripen  into  a  prescriptive  title  unless  it  is 
hostile.  Wade  v.  Johnson,  94  Ga.  348,  21 
S.  E.  569. 

The  word  "hostile,"  in  relation  to  adverse 
possession,  does  not  imply  malevolence,  ill- 
will,  or  enmity.  Its  legal  sense  in  this  as- 
sociation is  "adverse."  Ballard  v.  Hansen. 
33  Neb.  861,  51  N.  W.  295;  Hnffine  v.  Ew- 
ings,  60  Neb.  729,  84  N.  W.  93. 

An  adverse  possession  must  be  hostile  to 
fix  the  character  of  the  entry  and  to  distin- 
guish the  occupancy  from  a  mere  trespa.ss  or 
licensed  possession.  Ringo  v.  Woodruff,  43 
Ark.  469. 

It  must  be  hostile  in  its  inception,  and  it 
must  continue  hostile  throughout  the  whole 
statutory  period.  Tnmev  v.  Chamberlain, 
15  III.  271;' Jackson  v.  Bemer,  48  111.  203; 
Ambrose  v.  Raley,  58  111.  506 ;  Illinois  C.  R. 
Co.  V.  Houghton,  126  111.  233,  1  L.RA.  213. 
9  Am.  St.  Rep.  581.  18  N.  E.  301;  Chicago  & 
N.  W.  R.  Co.  V.  Gait,  133  111.  657,  23  N.  K. 
425,  24  N.  E.  074;  Downing  v.  Mayes,  153 
111.  330,  46  Am.  St.  Rep.  896,  38  N.  E.  620; 
Noyes  v.  Heffernan   163  lU.  330,  38  N.  B. 
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671;  Renter  ▼.  Stuckart,  181  111.  529,  54  N. 
E.  1014;  Alsup  T.  Stewart,  194  III.  596,  88 
Am.  St.  Rep.  169,  62  N.  E.  795;  Clark  v. 
Jackson,  222  111.  13,  78  N.  E.  6;  Gildehaus  t. 
Whiting,  39  Kan.  706,  18  Pac.  916;  Abbott 
T.  Sturtevant,  30  Me.  40 ;  McDonald  v.  Fox, 
20  Nev.  364,  22  Pac.  234 ;  Sommer  v.  Comp- 
ton  (Or.)  96  Pac.  124;  Mhoon  v.  Cain,  77 
Tex.  316,  14  S.  W.  24;  Maxwell  v.  Cunning- 
ham, 50  W.  Va.  298,  40  S.  E.  499. 

To  bar  a  recovery  in  ejectment  hj  one  who 
has  title  to  the  premises,  the  possessor  is  re- 
quired to  prove  not  only  that  his  possession 
was  taken  at  the  outset  under  a  hostile 
claim,  but  that  such  hostility  continued. 
Brandt  ex  dem.  Waltob  v.  Ogden,  1  Johns. 
156. 

To  be  the  foundation  of  a  title  by  adverse 
possession,  an  occupation  of  land  must  be 
hostile  in  its  inception,  and  must  continue 
hostile.  At  all  times  during  the  required 
period  of  twenty  years  it  must  challenge  the 
right  of  the  true  owner.  Lewis  v.  New  York 
&  H.  R.  Co.  162  N.  y.  202,  66  N.  E.  540. 

The  possession  must  be  of  a  kind  that  fur- 
nishes the  real  owner  a  cause  of  action  every 
day  during  the  required  time.  Jones  v.  Mc- 
Cauley,  2  Duv.  15;  Haffendorfer  ▼.  Oault, 
84  Ky.  124. 

It  is  certainly  essential  that  the  possession 
be  hostile  in  order  to  be  adverse;  and  that 
it  continued  hostile  all  the  time  the  statute 
of  limitations  was  running.  McCreary  v. 
Jackson  Uimber  Co.  148  Ala.  247,  41  So. 
822;  Collins  v.  Bluff  City  Lumber  Co. 
(Ark.)  110  S.  W.  806;  Lund  v.  Parker,  3 
N.  H.  49;  Miller  v.  Piatt,  5  Duer,  272;  Gil- 
lespie V.  .Tones.  26  Tex.  343;  Oury  v.  Saun- 
ders, 77  Tex.  278,  13  8.  W.  1030. 

This  does  not  mean  that  a  possession 
which  was  not  hostile  in  its  inception  can- 
not become  an  adverse  possession,  but  only 
that  the  hostility  must  be  distinctly  and 
plainly  manifested  at  the  beginning  of  the 
statutory  period,  and  thereafter  continue 
hostile  for  the  statutory  time. — that  the 
statute  will  not  begin  to  run  until  the  pos- 
session has  been  converted  into  an  hostile 
one. 

An  adverse  possession  need  not  necessarily 
be  hostile  at  the  time  of  entry.  Michigan 
Land  4  Iron  Co.  v.  Thoney,  89  Mich.  226, 
60  N.  W.  84.5. 

If  the  entry  is  not  hostile,  the  possession 
must  become  hostile  before  the  statute  will 
begin  to  run;  and  it  must  continue  hostile 
for  the  whole  time.  Johnston  v.  Albuquer- 
que, 12  N.  M.  20,  72  Pac.  9. 

Although  a  possession  is  not  hostile  in  its 
inception,  yet,  if  it  afterwards  becomes  hos- 
tile, and  so  continues  for  the  requisite  peri- 
od, it  will  ripen  into  a  perfect  title  by  ad- 
vercB  poosession.  Hays  v.  Lemoine  (Ala.) 
47  So.  97. 

The  rule  that  an  adverse  possession  must 
be  hostile  in  its  inception  does  not  prevent 
a  possession  taken  under  the  true  title  from 
afterwards  becoming  adverse.  Jackson  ex 
dem.  Swartwout  v.  Johnson,  6  Cow.  74. 

The  rule  is  qualified  so  that  a  possession 
taken  under  the  true  title  may,  by  a  dis- 
16  L.R.A.<N.8.) 


claimer  of  title,  subsequently  become  adverse. 
Jackson  ex  dem.  Krom  v.  Brink,  5  Cow.  483. 

If  a  possession  is  not  adverse  in  its  incep- 
tion, but  is  in  harmony  with  the  true  own- 
er's title,  then  the  statute  of  limitations 
will  not  begin  to  run  until  there  is  a  dis- 
claimer and  disavowal  of  that  title.  Whit- 
lock  v.  Johnson,  87  Va.  323,  12  S.  E.  614} 
Virginia  Midland  R.  Co.  v.  Barbour,  97  Va. 
118,  33  S.  E.  554. 

One  who  enters  upon  land  under  and  ack- 
nowledging the  title  of  another  does  not 
hold  adversely,  and  cannot  convert  his  pos- 
session into  an  adversary  and  hostile  one 
by  any  act  of  his  own  short  of  an  open, 
explicit  disclaimer  of  the  other's  title,  and 
an  assertion  of  an  adverse  title  in  himself 
with  notice  to  his  adversary.  Hudson  v. 
Putney,  14  W.  Va.  561. 

A  possession  not  adverse  at  the  outset 
requires  a  change  of  mind  and  intention  in 
the  holder,  brought  to  the  notice  of  the 
true  owner  to  make  it  adverse.  Gay  v. 
Mitchell,  35  Ga.l39,  89  Am.  Dec.  278. 

It  is  essential  that  an  adverse  possession 
be  held  in  hostility.  If  the  possession  wa» 
not  hostile  in  its  inception, — if  it  began  in 
privity  with,  or  in  subserviency  to,  another, 
— an  open  disavowal  and  disclaimer,  and  an 
assertion  of  exclusive  title  in  the  occupant, 
expressly  or  impliedly  brought  to  the  notice 
of  his  privy  or  superior,  is  requisite  before 
the  adverse  character  of  the  possession  is 
assumed.  Zeller  v.  Eckcrt,  4  How.  289,  11 
L.  ed.  979. 

It  is  not  essential  to  a  title  by  adverse  pos- 
session that  the  possession  should  have  been 
hostile  in  its  inception.  It  is  settled  by 
the  groat  weight  of  authority  that,  although 
one  may  enter  into  possession  in  privity 
with  the  true  owner,  he  may.  without  first 
surrendering  his  possession,  dissever  his  re- 
lation and  claim  by  an  adverse  title.  The 
trustee  may  disavow  his  trust,  the  tenant 
the  title  of  his  landlord  at  the  end  of  his 
lease,  and  the  tenant  in  common  the  title 
of  his  cotenant.  Creekniur  v.  Creekmur,  7i> 
Va.  430;  Virginia  Midland  R.  Co.  v.  Bar- 
bour, supra. 

It  has  been  declared  by  some  of  the 
courts  to  be  essential  that  the  possession  be 
adverse  to  all  the  world, — al^olutely  ad- 
verse to  everybody,  not  merely  to  the"  other 
claimant.  Bracken  v.  Union  P.  R.  Co.  21 
C.  C.  A.  387,,  36  U.  S.  App.  629,  75  Fed. 
347;  Ashford  v.  Ashford,  136  Ala.  631,  96 
Am.  St.  Rep.  82,  34  So.  10. 

The  rule  is  that  naked  possession,  to 
avail  the  possessor,  must  be  adverse  to  all 
the  world.  Flewellen  v.  Randall,  32  Tex. 
Civ.  App.  361,  74  S.  W.  49. 

Others  have  held  that  an  adverse  posses- 
sion, other  essentials  existing,  is  effectual 
if  hostile  to  the  true  owner;  and  that  it 
is  not  requisite  that  it  be  bostil<!  to  all  the 
world.  Converse  v.  Ringer,  6  Tex.  Civ.  App. 
51,  24  S.  W.  705;  Beaumont  Pasture  Co.  t. 
Polk  (Tex.  Civ.  App.)  55  S.  W.  614;  Moore 
v.  Brownfleld,  7  Wash.  23,  34  Pac.  199. 

One  who  enters  upon  land  supposing  it 
to  belong  to  the  United  States,  in  the  ex- 
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pectation  and  with  the  intention  of  pre- 
empting it,  and  whose  after  possession  is 
actual,  open,  continuous,  uninterrupted,  visi- 
ble, notorious,  distinct,  and  definite  while 
the  statute  of  limitations  runs,  holds  in 
hostility  and  adverse  to  the  holder  of  the 
record  title,  and  to  everybody  else  except 
the  United  States.  Clemens  v.  Runckel,  34 
Mo.  41,  84  Am.  Dec.  69. 

But,  if  the  occupant  of  land  admits  title 
to  it  to  be  in  the  state,  and  docs  not  know 
who  is  the  true  owm-r,  liis  possession  is 
not  adverse  to  the  latter,  and  the  statute 
of  limitations  does  not  run.  Schleicher  v. 
Gatlin,  85  Tex.  270.  20  S.  W.  120. 

If  the  possessor  disclaims  title  in  himself, 
it  prevents  his  acquiring  title  by  the  run- 
ning of  the  statute  of  limitations.  English 
V.  Doe,  7  Ga.  387. 

His  disclaimer  is  fatal.  Cook  v.  Long,  27 
Ga.  280. 

An  acknowledgment  that  he  claims  no 
title  fastens  a  character  upon  his  possession 
which  makes  it  unavailable  as  an  adverse 
possession  for  any  length  of  time.  Colvin 
v.  Bumet,  17  Wend.  5G4;  Delancev  v.  Haw- 
kins, 23  App.  Div.  8,  49  N.  Y.  Supp.  469; 
Hindley  v.  Metropolitan  Elev.  R.  Co.  42  Misc. 
56,  85  N.  Y.  Supp.  561. 

When  a  person  in  possession  of  real  es- 
tate disclaims  title  in  himself,  or  does  not 
claim  title,  but  asserts  the  right  to  be  in 
another,  his  possession  is  not  such  an  ad- 
verse one  as  will  give  him  title  by  force 
of  the  statute  of  limitations.  Rung  v. 
Shoneberger,  2  Watts,  23,  26  Am.  Dec.  95. 

He  must  not  recognize  title  in  any  other 
person.  Wiggins  v.  Brewster  (Ga.)  62  S. 
E.  40. 

He  must  not  submit  to,  or  acknowledge, 
the  title  of  the  real  owner.  Worcester  v. 
Lord,  56  Me.  265,  96  Ain.  Dec.  456;  Free 
V.  Fine  (Tenn.  Ch.  App.)  59  S.  W.  384. 

His  possession  must  be  continually  hos- 
tile without  an  admission  of  the  title  of  the 
true  owner.  Mass  v.  Bromberg,  28  Tex. 
Civ.  App.  145,  66  S.  W.  468. 

If  the  owner's  title  is  admitted,  and  if 
possession  is  taken  and  kept  by  virtue 
thereof,  the  possession  is  not  adverse,  and 
affords  no  defense.  Bedell  v.  Shaw,  59  N. 
Y.  46. 

If  the  possession  is  subordinate  to,  or 
admits  the  existence  of,  a  superior  title,  it 
is  not  adverse,  no  matter  how  long  contin- 
ued. Dean  v.  Brown,  23  Md.  11,  87  Am. 
Dec.  555. 

An  offer  to  purchase  from  the  true  owner, 
made  by  the  person  in  possession,  negatives 
the  adverse  character  of  the  possession,  and 
is  inconsistent  with  it.  New  York  v.  Mott, 
60  Hun,  423,  15  N.  Y.  Supp.  22. 

The  statute  of  limitations  does  not  run 
while  the  possessor  of  land  without  right 
is  engaged  in  sepking  the  true  owner  in 
order  to  purchase  his  title.  Mhbon  v.  Cain, 
77  Tex.  316,  14  S.  W.  24. 

But,  if  the  possession  has  been  contin- 
uously and  exclusively  held  under  a  claim 
of  ownership  for  the  statutory  period,  the 
circumstance  that  the  possessor  attempted 
to  acquire  the  owner's  title  does  not  deprive 
16  L.R.A.(N.S.) 


his  possession  of  its  adverse  quality.  Webb 
v.  Thiele,  56  Neb.  752,  77  N.  W.  56. 

The  adverse  possession  of  land  under  a 
claim  of  title  is  imaffected  by  the  mere  fact 
that  the  occupant  presented  to  the  owner 
a  deed  of  the  premises,  and  requested  hia 
signature  to  it.  Unger  v.  Mooney,  63  Cal. 
586,  49  Am.  Kep.  100. 

A  possession  consistent  with  the  right  of 
the  true  owner  cannot  be  adverse.  Little 
Rock  V.  Wright,  58  Ark.  142,  23  S.  W.  876. 

It  is  well  settled  by  the  authorities  that 
an  adverse  possession  relied  upon  to  defeat 
the  owner  of  land  must  have  been  for  the 
statutory  period,  under  a  claim  of  title  in- 
consistent with  that  of  the  true  owner. 
Downing  v.  Maves,  153  III.  330,  46  Am.  St. 
Rep.  896,  38  N.  E.  620;  Noyes  v.  Heffernan, 
153  111.  339,  38  N.  E.  571;  Alsup  v.  Stewart, 
194  111.  595,  88  Am.  St.  Rep.  169,  62  N.  R 
795;  Smith  v.  Pittsburgh,  C.  C.  &  St.  L.  R. 
Co.  26  Ohio  C.  C.  44;  Mhoon  v.  Cain,  supra; 
McDonald  v.  Fox,  20  Nev.  364,.  22  Pae.  234. 

A  claim  of  title  by  deed,  which,  when 
properly  construed,  is  not  hostile  to  a  deed 
made  by  the  titular  owner  alleged  to  be 
out  of  possession,  does  not  amount  to  an 
adverse  possession,  and  is  insufficient  to 
avoid  the  latter  conveyance.  Casev  v.  Dunn, 
25  Jones  &  S.  381,  8  N.  Y.  Supp".  305. 

The  possession  of  mortgaged  premises  by 
the  mortgageor  is  in  no  sense  inconsistent 
with  the  rights  of  the  mortgagee.  Higgin- 
son  V.  Mein,  4  Cranch,  415,  2  L.  ed.  664; 
Babcock  v.  Wyman,  19  How.  289,  15  L.  ed. 
644;  Brobst  v.  Brock  (Doe  ex  dem.  Brobst 
V.  Roe)  10  Wall.  519,  19  L.  ed.  1002;  Smith 
V.  Woolfolk,  115  U.  S.  143,  29  L.  ed.  357, 
5  Sup.  Ct.  Rep.  1177;  Alsup  v.  Stewart, 
supra. 

Neither  is  that  of  a  trustee  as  against  his 
beneficiary.  Union  P.  R.  Co.  v.Durant,  95 
U.  S.  576,  24  L.  ed.  391. 

A  person  entering  into  possession  of  lands 
under  a  conveyance  from  a  life  tenant  does 
not  hold  adversely  to  the  remainderman 
so  as  to  set  in  motion  the  statute  of  limita- 
tions during  the  pendency  of  the  life  estate, 
notwithstanding  the  conveyance  was  of  the 
fee.  Barrett  v.  Stradl,  73  Wis.  385,  9  Am. 
St.  Rep.  795,  41  N.  W.  439. 

One  who  purchases  land  from  the  person 
who  has  the  legal  title  to  it  holds  adversely 
to  everyone  else.  He  is  no  man's  tenant. 
The  right  by  which  he  holds  possession  is 
superior  to  the  right  of  all  others.  He  as- 
serts this  and  acts  upon  it.  His  possession 
in  this  sense  is  adverse  to  the  whole  world. 
But  it  is  not  inconsistent  with  all  this  that 
there  exists  a  lien  on  the  land;  a  lien  which 
does  not  interfere  with  his  possession, 
which  cannot  disturb  it,  but  which  may 
ripen  into  a  superior  title,  but  which  is  yet 
in  privity  with  the  title  under  which  he 
holds.    In  the  just  sense  of  the  term,  his 

Possession  is  not  adverse  to  this  lien, 
'here  can  be  no  adversary  rights  in  regard 
to  the  possession  under  the  lien  until  the 
lien  is  converted  into  a  title  conferring  the 
right  of  possession.  After  this  the  posses- 
sion is  adverse,  and  then,  with  a  right  of 
entry  in  the  lienor,  the  bar  of  the  statute 
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Vgins  to  run.  Pratt  v.  Pratt,  96  U.  S.  704, 
24  L.  ed.  805. 

The  truth  is,  declared  the  Pennsylvania 
-supreme  court  in  Coulter  v.  Philips,  20  Pa. 
154,  the  statute  has  no  application  to  the 
•case  of  a  judgment  lien.  The  creditor  has 
nu  estate  in  the  land,  no  right  of  entry,  no 
action  to  be  barred  by  the  statute.  His 
■only  remedy  is  a  levy  and  sale. 

If  he  becomes  the  purchaser,  his  relation 
"to  the  land  has  changed.  He  has  then  an 
estate  and  a  right  to  entry.  Then  the 
statute  may  attach. 

The  Alabama  supreme  court  pointedly 
-cited  and  refused  to  follow  both  of  these 
decisions,  in  Barclay  v.  Smith,  66  Ala.  230. 

The  possession  of  land  by  the  permission 
of  its  owner  or  in  subordination  to  him, 
is  never  adverse,  and  can  never  ripen  into 
a  title.    Beasley   v.   Howell,   117  Ala.  499, 

22  So.  989;  Louisville  &  N.  R.  Co.  v.  Hig- 
ginbotham  (Ala.)  44  So.  872;  Rix  v.  Horst- 
mann,  93  Cal.  502.  29  Pac.  120;  Evans  v. 
Welch,  29  Colo.  355.  68  Pac.  776;  Burbank 
V.  Fa  v.  65  N.  Y.  57;  Tavlor  v.  Combs,  20 
Ky.  L.  Rep.  1828,  50  S.  W.  64. 

Title  by  prescription  to  a  railroad  right 
of  way  cannot  be  made  by  twenty -one 
years'  use  of  the  land,  permissive  in  its 
beginning,  and  in  no  wise  inconsistent  with 
its  use  for  railroad  purposes.  Happ  v.  Day- 
ton &  M.  R.  Co.  14  Ohio  S.  &  C.  P.  Dec.  172. 

But,  if  one  goes  into  possession  of  land  in 
Canada  by  consent  of  the  owner,  and  re- 
mains in  possession  for  twenty  years,  using 
it  as  his  own  without  paying  any  rent  or 
making  any  written  acknowledgment  of 
such  owner's  title,  he  thereby  extinguishes 
the  owner's  title  in  virtue  of  the  statute 
•of  limitations.  Doe  ex  dem.  Perry  v.  Hen- 
derson, 3  U.  C.  Q.  B.  486;  Doe  ex  dem. 
Ouinsey  v.  Caniffe,  5  U.  C.  Q.  B.  602. 

An  adverse  possession  must  be  hostile  to 
show  that  it  is  not  subordinate  and  sub- 
servient to  the  owner's  title.  Ringo  v. 
Woodruff,  43  Ark.  469. 

So  long  as  the  occupant  claims  possession 
-under  the  owner's  title,  his  possession  is 
not  adverse,  and  the  statute  of  limitations 
-does  not  run.     Farish  v.  Coon,  40  Cal.  33. 

A  possession  under  or  subservient  to  a 
higher  title  is  never  adverse.  Port  Town- 
send  V.  Lewis,  34  Wash.  413,  75  Pac.  982. 

Thus,  the  possession  of  a  tenant  is  never 
•adverse  to  his  landlord's  title.  Elmendorf 
v.  Taylor,  10  Wheat.  152,  6  L.  ed.  289: 
Willison  V.  Watkins,  3  Pet.  43,  7  L.  ed.  596; 
Peyton  v.  Stith,  5  Pet.  485,  8  L.  ed.  200; 
Hughes  v.  Clarksville,  6  Pet.  369,  8  L.  ed. 
430;  Woodward  v.  Brown,  13  Pet.  1,  10  L. 
«d.  31;  Walden  v.  Bodloy.  14  Pet.  156,  10 
L.  ed.  398 ;  I^ewis  v.  Hawkins.  23  Wall.  119. 

23  L.  ed.  113;  Stott  v.  Rutherford,  92  U. 
S.  107.  23  L.  ed.  486;  Williams  v.  Morris. 
■95  U.  S.  444,  24  L.  ed.  3«0;  Goode  v.  Gaines, 
145  U.  S.  141,  36  L.  ed.  654,  12  Sup.  a. 
Rep.  839. 

Unless,  indeed,  the  tenant,  from  the  time 
lie  enters,  claims  the  premises  adversely  as 
liis  own,  and  his  landlord,  aware  of  surh 
«taim,  permits  him  to  stay  unmolested  in 
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such  possession  for  the  statutory  time.  Lea 
V.  Netherton,  9  Yerg.  315. 

The  possession  of  a  tenant  in  cojimun 
is  not  ordinarily  adverse  to  his  cotenants; 
but  he  may  make  it  so  by  ouster  and  ex- 
clusive possession  for  himself.  M'Clung  v. 
Ross,  5  Wheat.  116,  5  L.  ed.  46;  Ricard 
V.  Williams,  7  Wheat.  69,  5  L.  ed.  398;  Kirk 
v.  Smith,  9  Wheat.  241,  6  L.  ed.  81;  Jack- 
son ex  dem.  Bradstreet  v.  Huntington.  5 
Pet.  402,  8  L.  ed.  170;  Harpending  v.  Re- 
formed Protestant  Dutch  Church,  16  Pet. 
455,  10  L.  ed.  1029;  Clymer  v.  Dawkins,  3 
How.  674,  11  L.  ed.  778:  Croxall  v.  Shererd 
(Den  ex  dem.  Croxall  v.  Slierrerd)  5  Wall. 
268,  18  L.  ed.  572;  Union  Consol.  Silver 
Min.  Co.  v.  Taylor,  100  U.  S.  37,  25  L.  ed. 
541;  Lowndes  v.  Huntington,  153  U.  S.  1, 
38  L.  ed.  615,  14  Sup.  Ct.  Rep.  758;  Thomp- 
son V.  Ferry,  6  Ariz.  301,  56  Pac.  741,  Af- 
firmed in  180  U.  S.  484,  45  L.  ed.  633,  21 
Sup.  Ct.  Rep.  458. 

I'he  possession  of  one  tenant  in  common 
is  prima  facie  the  possession  of  all.  To 
become  adverse  against  the  cotenant,  the 
latter  must  be  actually  ousted,  or  the  ad- 
verse character  of  the  possession  must 
either  be  actually  known  to  the  excluded 
tenant,  or  be  so  open  and  notorious  in  its 
hostility  and  exclusiveness  as  to  put  him  on 
notice.  Ashford  v.  Ashford,  136  Ala.  631, 
96  Am.  St.  Rep.  82,  34  So.  10. 

In  acquiring  title  by  adverse  possession, 
the  distinction  between  strangers  and  ten- 
ants in  common  relates  to  the  character  of 
the  evidence  necessary  to  prove  that  the 
possession  was  adverse.  It  is  a  rule  of  evi- 
dence merely,  which  enters  into  the  question 
whether  the  possession  is  in  fact  adverse, 
and  not  a  rule  of  law  forbidding  the  ap- 
plication of  the  statute  of  limitations  to 
persons  related  to  each  other  as  tenants  in 
common.    Foulke  v.  Bond,  41  N    T.  L.  527. 

In  order  that  the  grantor  who  retains 
possession  of  land  which  he  has  conveyed 
may  plead  effectively  the  statute  of  limita- 
tions against  his  grantee,  he  must  prove 
some  notorious  act  of  ownership  over  the 
property,  distinctly  hostile  to  the  grantee, 
and  an  adverse  possession  for  the  length 
of  time  necessary  to  complete  the  statutory 
bar.  Evans  v.  Templeton.  69  Tex.  375,  5 
Am.  St.  Rep.  71,  6  S.  W.  843. 

The  continued  possession  by  a  defendant 
in  execution  of  land  after  a  sheriff's  sale 
thereof  bars  the  purchaser  if  proved  to  have 
been  hostile  and  adverse,  when  it  has  been 
continued  uninterruptedly  for  twenty  years 
from  the  day  of  sale,  although  the  sheriff's 
deed  was  made  within  that  period.  Chaliin 
v.  Malone,  9  B.  Hon.  496,  50  Am.  Dec.  525. 

The  actual  occupation  of  the  unused  part 
of  a  railroad  right  of  way  by  the  abutting 
owner  of  the  servient  estate,  if  it  is  in  fact 
hostile  and  adverse  and  in  denial  of  the 
railroad's  right,  with  assertion  of  right  in 
the  occupant  and  continued  exclusion  of 
the  company  for  the  unbroken  statutory 
period,  bars  an  action  to  recover  from  the 
possessor  the  land,  or  anv  interest  in  it. 
T.ouisville  A  X.  R.  Co.  v.  Smith,  31  Ky.  L. 
Rep.  1,  101  S.  W.  317. 
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If  one  enters  upon  land  without  claim 
or  color  of  title,  and  when  no  privity  be- 
tween him  and  the  real  owner  exiets,  and 
afterwards  he  acquires  what  he  considers 
a  good  title,  from  thenceforth  his  posses- 
sion becomes  adverse.  Jackson  ex  dem.  Bel- 
den  V.  Thomas,  16  Johns.  293. 

"I  am  aware,"  said  Chief  Justice  Savage 
in  the  opinion  of  the  court  in  Jackson  ex 
dem.  Ten  Eyck  v.  Frost,  5  Cow.  346,  "that 
it  was  said  in  the  case  of  Jackson  ex  dem. 
Belden  v.  Thomas,  16  Johns.  301,  that,  'if 
a  man  enters  on  land  without  claim  or 
color  of  title,  and  no  privity  exists  between 
him  and  the  real  owner,  and  such  person 
afterwards  acquires  what  he  considers  a 
good  title,  from  that  moment  his  possession 
becomes  adverse.'  This  doctrine  must  not 
be  understood  as  authorizing  the  purchaser 
to  consider  a  naked  possession  a  good  title. 
It  must  be,  as  I  understand  the  law,  such  a 
title  as  the  law  will  prima  facie  consider 
a  good  title." 

It  is  not  enough  that  the  possessor  sets 
up  a  hostile  claim,  and  that  his  claim  is 
known  to  the  owner;  he  must  be  able  to 
point  to  a  possession  under  it  which  is 
hostile  to  the  owner.  I^asley  v.  Knishern 
(.Mich.)   115  N.  W.  971. 

The  question  whether  a  possession  of  land 
without  color  of  title  is  without  leave  or 
favor  of  the  owner  of  the  fee  is  one  of 
fact  under  the  Florida  statutes,  and  is  in 
no  wise  affected  by  the  owner's  ignorance, 
if  he  is  ignorant  of  the  adverse  holding. 
Florida  Southern  R.  Co.  v.  Loring.  2  C.  0. 
A.  546,  2  U.  S.  App.  310,  51  Fed.  932. 

Entry  without  consent  and  under  color 
of  title  is  presumed  to  be  hostile  when  phys- 
ical possession  is  taken  and  openly,  contin- 
uously, and  exclusivelv  maintained.  Ilind- 
ley  V.  Manhattan  R.  Co.  185  N.  Y.  335,  78 
N.  E.  276. 

A  statute  in  Wisconsin  (Rev.  Stat.  § 
4210),  enacted  to  limit  the  evidentiary  ef- 
fect of  possession  of  land  and  the  exercise 
over  it  of  ordinary  acts  of  ownership,  pr*- 
vides  that  until  such  possession  has  contin- 
ued uninterruptedly  for  twenty  years,  a 
presumption  shall  exist  that  it  is  subordi- 
nate to  the  true  title.  Of  course,  with  the 
lapse  of  twenty  years  the  presumption 
ceaaes,  and  the  natural  one  arises  that  the 
possession  has  been  under  claim  of  title  in 
the  possessor.  Wollman  v.  Ruehle.  104 
Ws.  603,  80  N.  W.  919;  Meyer  v.  Hope,  101 
Wia.  123,  77  N.  W.  720. 

o.  BxcluMvenesa. 

The  possession  which  the  law  makes  the 
foundation  of  a  prescriptive  title  must  be 
in  the  right  of  the  possessor.  Hall  v.  Gay, 
68  Ga.  442. 

It  is  virtually  undented  in  any  case,  and 
is  directly  asserted  in  the  great  majority  of 
cases,  that  an  essential  element  in  every 
adverse  possession  is  that  it  shall  be  ex- 
clusive. Doswell  v.  De  La  Lanza.  20  How. 
29,  15  L.  ed.  824;  Armstrong  v.  Morrill.  14 
Wall.  120,  20  L.  ed.  765;  Sharon  v.  Tucker, 
144  U.  S.  5SZ,  36  L.  ed.  532,  12  Sup.  Ct. 
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Rep.  720;  Ward  v.  Cochran,  150  U.  S.  597, 
37  L.  ed.  1196,  14  Sup.  Ct.  Rep.  230;  Holts- 
man  V.  Douglas,  168  U.  S.  278,  42  L.  ed.  466, 
18  Sup.  Ct.  Rep.  65 ;  Shuffleton  v.  Nelson,  2 
Sawy.  540,  Fed.  Cas.  No.  12,822;  Hamilton 
V.  Southern  Nevada  Gold  &  S.  Min.  Co.  IJ 
Sawy.  113,  33  Fed.  562;  Florida  Southern  R. 
Co.  V.  Loring,  2  C.  C.  A.  646,  2  U.  S.  App. 
310,  51  Fed.  932;  Elder  v.  McClaskey,  17 
C.  C.  A.  251,  37  U.  S.  App.  1,  199,  70  F«sd. 
529;  Eastern  Oregon  Land  Co.  v.  Cole,  35  C. 
C.  A.  100,  92  Fed.  949. 

Alabama:  Stiff  v.  Cobb,  126  Ala.  381,  85 
Am.  St.  Rep.  38,  28  So.  402;  Chastang  r. 
Chastang,  141  Ala.  451,  109  Am.  St.  Rep. 
45,  37  So.  799;  McCreary  v.  Jackson  Lumber 
Co.  148  Ala.  247,  41  So.  822;  McDaniel  v. 
Sloss  Iron  &  Steel  Co.  (Ala.)  44  So.  705. 

Arkansas:  Mooney  v.  Cooledge,  30  Ark. 
640;  Ferguson  v.  Peden,  33  Ark.  150;  Ringo 
V.  Woodruff,  43  Ark.  469. 

California:  Thompson  v.  Pioche,  44  Cal. 
508;  Thompson  v.  Felton,  54  Cal.  647;  Un- 
ger  V.  Mooney,  63  Cal.  586,  49  Am.  Rep.  100. 

Connecticut:  Russell  v.  Davis,  38  Conn. 
562;  Tracy  v.  Norwich  &  W.  R.  Co.  39  Conn. 
382. 

Delaware:  Doe  ex  dem.  Pepper  v.  Roe,  2^ 
Marv.  (Del.)  221,  43  Atl.  90;  Bartholomew 
V.  Edwards,  1  Houst.  (Del.)  17. 

Georgia:  Laramore  v.  Minish,  43  Ga.  282. 

lUinois:  McClellan  v.  Kellogg,  17  HI.  498; 
Illinois  C.  R.  Co.  v.  Houghton,  126  III.  233,. 
1  LJI.A.  213,  9  Am.  St.  Rep.  581.  18  N.  K 
301;  Downing  v.  Mayes,  153  III.  330,  46  Am. 
St.  Rep.  896,  38  N.  E.  620;  Zimgibl  v.  Calu- 
met &  C.  Canal  St.  Dock  Co.  157  III.  430.  42 
N.  E.  431;  Ely  v.  Brown,  183  111.  676,  66  N. 
E.  181;  Illinois  C.  R.  Co.  v.  Hatter,  207  III. 
88,  69  N.  E.  761;  Roby  v.  Calumet  &  G 
Canal  &  Dock  Co.  211  III.  173,  71  N.  E. 
822;  Clark  v.  Jackson,  222  111.  13,  78  N.  E. 
6;  Page  v.  Bellamy,  222  III.  556,  78  N.  E. 
938;  Purtle  v.  Bell,  225  111.  523,  80  N.  E. 
350;  Horn  v.  Metzger,  234  III.  240,  84  N.  E. 
893. 

Indiana:  Worthley  v.  Btirbanks,  146  Ind- 
534,  45  N.  E.  779;  Wood  v.  Ripley,  27  Ind. 
App.  356,  61  N.  E.  608. 

Iowa :  Davenport  v.  Sebring,  62  Iowa,  364, 
3  N.  W.  403. 

Kansas:  Anderson  v.  Burnham,  52  Kan. 
454,  34  Pac.  1056;  Schrimpcher  v.  Stockton, 
58  Kan.  758,  51  Pac.  276;  Pratt  v.  Ard,  63 
Kan.  182,  66  Pac.  255. 

Louisiana:  Simon  v.  Richard,  42  La.  Ann.. 
842.  8  So.  629. 

Maryland:  Davidson  v.  Beatty,  3  Harr. 
&  McH.  594;  Thistle  v.  Frostburg  Coal  Co. 
10  Md.  147;  Beatty  v.  Mason,  30  Md.  409; 
Sadtler  v.  Ptobody  Heights  Co.  66  Md.  1. 
10  Atl.  599;  Hackett  v.  Webster,  97  M-1. 
404,  65  Atl.  480. 

Massachusetts:  Cook  v.  Babcock,  It  Cush. 
206. 

Michigan:  Marble  v.  Price,  54  Mich.  466^ 
20  N.  W.  531;  Cook  v.  Clinton,  64  Mich.  309, 
8  Am.  St.  Rep.  816.  31  N.  W.  317;  Cass- 
Farm  Co.  v.  Detroit.  139  Mich.  318,  102  N. 
W.  848. 

Minnesota:  Washburn  v.  Gutter,  17  Minn.. 
361,  Gil.  335;  Sherin  v.  Brackett,  36  Minn, 
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152,  30  K.  W.  5S1;  Glencoe  r.  Wadsworth, 
48  Minn.  402,  51  N.  W.  377. 

Mississippi:  Gordon  t.  Sizer,  39  Miss. 
805;  McCaughn  ▼.  Young,  85  Miss.  277,  37 
So.  839. 

Missouri:  Burke  v.  Adams,  80  Mo.  504, 
50  .Am.  Rep.  510;  Brown  v.  Cliicago,  B.  &  K. 
C.  R.  Co.  101  Mo.  484,  14  S.  W.  719;  Swopo 
V.  Ward,  185  Mo.  316,  84  S.  W.  895. 

Nebraska:  Catling  v.  I.Ane,  17  Neb.  80,  22 
N.  W.  227;  Haywood  v.  Thomas,  17  Neb. 
237,  22  N.  W.  460;  Stcttnische  v.  Lamb,  18 
Neb.  625.  26  N.  W.  374;  Graham  v.  Flynn, 
21  Neb.  232.  31  N.  W.  742;  Parker  v.  Starr, 

21  Neb.  683.  33  N.  W.  424;  Cue  v.  Jones, 
25  Neb.  634,  41  N.  W.  565;  Crawford  v. 
Galloway.  29  Neb.  261.  45  N.  W.  628;  Oma- 
ha &  F.  Loan  &  T.  Co.  v.  Barrett,  31  Neb. 
803,  48  N.  W.  967;  Smith  v.  Hitchcock,  38 
Neb.  104,  56  N.  W.  791;  Smith  v.  Mount, 
38  Neb.  Ill,  56  N.  W.  791;  McAllister  t. 
Beymer,  54  Neb.  247,  74  N.  W.  586. 

Nevada:   McDonald  v.  Fox,  20  Nev.  364, 

22  Pac.  234. 

New  Hampshire:  Little  v.  Downing,  37  N. 
H.  355;  Grant  v.  Fowler,  39  N.  H.  101. 

New  Jersey:  Cornelius  v.  Giberson,  25  N. 
J.  L.  1;  Foiilke  V.  Bond,  41  N.  J.  L.  527. 

New  Mexico:  Johnston  T.  Albuquerque,  12 
N.  M.  20,  72  Pac.  9. 

New  York:  Miller  v.  Piatt.  6  Duer,  272; 
Bliss  V.  Johnson,  94  N.  Y.  235. 

North  Carolina:  Gilchrist  t.  McLaughlin, 
29  N.  C.  (7  Ired.  L.)  310;  Parker  v.  Banks, 
79  N.  C.  480. 

Ohio:  McAllister  t.  Hartzell,  60  Ohio  St. 
69,  53  N.  E.  715. 

Oklahoma:  Wade  ▼.  Crouch,  14  Okla. 
693,  78  Pac.  91. 

Oregon :  Joy  v.  Stump,  14  Or.  361,  12  Pac. 
929;  Hieklin  v.  McClear,  18  Or.  126.  22 
Pac.  1057;  Hamilton  v.  Floumoy,  44  Or.  97, 
74  Pac.  483. 

Pennsylvania:  Cooper  v.  Smith.  9  Serg.  & 
R.  26.  11  Am.  Dec.  658;  Thompson  v.  Mil- 
ford,  7  Watts,  442;  Long  v.  Mast,  11  Pa. 
189;  Armstrong  v.  Caldwell.  53  Pa.  284; 
Mead  v.  Leffingwell.  83  Pa.  187;  Bradfoni  v. 
Guthrie.  4  Brewst.  (Pa.)  361;  Schwab  v. 
Bickel,  11  Pa.  Super.  Ct.  312. 

South  Carolina:  Hevward  v.  Bennett,  3 
Brev.  113. 

Tennessee:  Marr  v.  Gilliam,  1  Coldw.  488; 
Free  v.  Fine  (Tenn.  Ch.  App.)  59  S.  W.  384. 

Texas:  Gillespie  v.  .Tones.  26  Tex.  343; 
Cantagrel  v.  Von  Lupin.  58  Tex.  570;  Con- 
verse V.  Ringer,  6  Tex.  Civ.  App.  51,  24  S. 
W.  705. 

Virginia:  Trotter  v.  Newton,  30  Gratt. 
582:  Creekmur  v.  Creekmur.  75  Va.  430. 

Washington:  Bellingham  Bav  Land  Co.  v. 
Dibble.  4  Wash.  764,  31  Pac.  30;  Wilcox  v. 
Smith.  38  Wash.  585,  80  Pac.  803. 

West  Virginia:  Core  v.  Faupel,  24  W.  Va. 
238;  Oney  v.  Clendenin,  28  W.  Va.  34; 
Heavner  v.  Morgan,  41  W.  Va.  428,  23  S.  E. 
874;  Maxwell  v.  Cunningham,  50  W.  Va. 
298,  40  S.  E.  499;  Wilson  v.  Braden.  56  W. 
Va.  372,  107  Am.  St.  Rep.  927,  49  S.  E. 
409;  Wade  v.  McDougle,  59  W.  Va.  113,  52 
S.  E.  1026;  Russell  v.  Tennant  (W.  Va.)  60  I 
15  L.R.A.(N.S.) 


S.  E.  609;  Ritz  ▼.  Ritz  (W.  Va.)  60  S.  E. 
1095. 

Canada:  Doe  ex  dem.  Des  Barres  t. 
White,  3  N.  B.  595;  Sherren  v.  Pearson,  14 
Can.  S.  C.  581;  Wood  v.  Le  Blanc,  34  Can. 
S.  0.  627. 

Exclusive  possession   is  but  one   of  the 
ingredients   included   in   adverse   possession.  - 
Russell  V.  Davis,  38  Conn.  562. 

But  it  is  an  essential  one.  Tracy  v.  Nor- 
wich &  W.  R.  Co.  39  Conn.  382. 

An  occupant  of  land  who  holds  possession 
for  himself  alone  to  the  exclusion  of  every- 
body holds  adversely  to  all  others.  Jackson 
ex  dem.  Bradstreet  ▼.  Huntington,  6  Pet. 
402,  8  L.  ed.  170. 

A  possession  that  ia  not  actual  and  ex- 
clusive lacks  two  essential  elements  to  make 
an  adverse  possession.  A  possession  not  ac- 
tual, but  only  constructive;  not  exclusive, 
but  enjoyed  in  participation  with  the  owner, 
falls  very  short  of  an  adverse  possession 
which  deprives  the  owner  of  his  title.  Ward 
V.  Cochran,  150  U.  8.  597,  37  L.  ed.  1195, 
14  Sup.  Ct.  Rep.  230. 

To  be  adverse,  possession  must  be  exclu- 
sive; and,  therefore,  two  persons  cannot 
hold  it  at  the  same  time  in  hostility  to  each 
other.  Stiff  v.  Cobb,  126  Ala.  381,  85  Am. 
St.  Rep.  38,  28  So.  402. 

An  adverse  possession  must  be  exclusive 
because  the  owner's  possession  continues 
until  he  is  disseised,  and  there  cannot  be 
two  possessions  at  the  same  time,  of  the 
same  land.    Ringo  v.  Woodruff,  43  Ark.  469. 

He  who  claims  land  in  virtue  of  the  stat- 
ute of  limitations  must  not  occupy  it  in 
common  with  the  public,  or  with  the  ad- 
verse claimant.  Johnston  t.  Albuquerque, 
12  N.  M.  20.  72  Pac.  9. 

Nothing  short  of  an  actual,  open,  notori- 
ous, and  exclusive  possession  by  another  can 
interrupt  the  constructive  possession  of  a 
true  owner  which  attaches  to  the  legal  title. 
Chastang  v.  Chastang,  141  Ala.  451,  109  Am. 
St.  Rep.  45,  37  So.  799. 

When  a  tract  of  land  is  partly  imoccupied 
and  partly  occupied  by  both  the  true  owner 
and  one  who  has  color  of  title  only,  the 
constructive  possession  of  the  unoccupied 
portion  follows  the  true  title.  Benne  v.  Mil- 
ler, 149  Mo.  228,  50  S.  W.  824. 

Adverse  possession  docs  not  arise  upon  a 
claim  of  less  than  the  whole  estate.  To 
ripen  into  a  title  by  prescription,  the  claim 
of  the  possessor  must  be  exclusive  and  in 
fee  simple.    Dothard  v.  Denson,  75  Ala.  482. 

A  possession  must  be  adverse,  open,  noto- 
rious, continued,  and  exclusive  to  be  a  dis- 
seisin. Little  V.  Libby,  2  Me.  242,  11  Am. 
Dec.  68;  Kennebec  Purchase  v.  Laboree,  2 
Me.  275,  11  Am.  Dec.  79. 

A  naked  occupancy  without  claim  or  color 
of  title,  and  which  is  not  exclusive,  is  not 
adverse.  To  be  such,  the  possession  must 
be  exclusive,  and  known  to  and  against  the 
will  and  consent  of  those  interested,  whose 
right  it  is  to  contest.  Marble  v.  Price,  64 
Mich.  466,  20  N.  W.  531. 

Adverse  possession,  to  be  invoked  as  a 
l>asis  of  title,  must  necessarily  be  exclusive 
and  hostile  to  all  claimants,  known  and  ■■- 
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known.  Cass  Farm  Co.  v.  Detroit,  139  Mich. 
318,  102  N.  W.  848. 

The  principles  on  which  the  doctrine  of 
title  by  adverse  possession  rests  are  well 
settled.  The  possession  must  be  actual  and 
exclusive,  adverse  and  hostile,  visible  or  no- 
torious, continued  and  uninterrupted.  Fouike 
T.  Bond,  41  N.  J.  L.  527. 

To  establish  title  by  adverse  possession, 
the  occupant  must  show  all  the  necessary 
ingredients,  viz.,  an  actual,  visible,  exclu- 
sive, and  hostile  possession,  continued  with- 
out interruption  for  twenty-one  years.  Col- 
lins V.  Lynch,  157  Pa.  246,  37  Am.  St.  Rep. 
723,  27  Atl.  721. 

The  mere  fact  that  one  has  been  in  undis- 
turbed possession  of  real  property  for  more 
than  twenty  years  under  a  deed  or  deeds 
purporting  to  convey  it  is  not  sufficient  to 
establish  title  by  adverse  possession,  since  it 
omits  the.  requirement  of  the  New  York 
statute  (Code  Civ.  Proc.  S  369)  that  the 
claim  should  also  be  "exclusive  of  any  other 
right,"  and  this  is  an  essential  ingredient 
in  an  adverse  possession.  Freedman  v.  Op- 
penheim,  80  App.  Div.  487,  81  N.  Y.  Supp. 
110. 

(I.  Actual  oecupanetf. 

The  actual  possession  of  land  has  been 
said  to  consist  in  exercising  acts  of  domin- 
ion over  it,  in  making  such  use  of  it  ordi- 
narily as  it  is  adapted  to,  and  in  taking  the 
profits  of  it.  Johnston  v.  Albuquerque,  su- 
pra. 

In  respect  of  an  adverse  possession,  the 
occupant  of  land  must  show  a  substantial 
inclosure;  and  there  must  be  an  actual  oc- 
cupancy, definite,  positive,  and  notorious. 
Coburn  v.  HoUis,  3  Met.  125;  Jackson  ex 
dem.  Hardenberg  v.  Sohoonmaker,  2  Johns. 
230;  Becker  v.  Van  Valkenburgh,  29  Barb. 
319. 

An  adverse  posseRsion  must  be  an  actual 
one.  Lasley  v.  Kniskem  (Mich.)  115  N.  W. 
971;  Lackawanna  Lumber  Co.  v.  Kelley 
(Pa.)   70  Atl.  724. 

It  must  be  a  corporeal  possession.  Ra- 
mos Lumtx>r  &  ^Ifg.  Co.  ▼.  Sanders,  117  La. 
615,  42  So.  158. 

It  must  be  an  actual,  visible,  open,  appro- 
priation of  the  land.  Mhoon  v.  Cain,  77 
Tex.  316.  14  S.  W.  24;  Tompkins  v.  Creigh- 
ton-McShane  Oil  Co.  160  Fed.  303. 

For  the  purposes  of  limitation,  a  posses- 
sion is  adverse  when  an  actual  occupation  of 
the  land  exists  under  circumstances  evincing 
its  incompatibility  with  a  freehold  in  the 
claimant.  Des  Barres  v.  Shey,  29  L.  T.  N. 
S.  592. 

Unless  an  adverse  possession  is  actual, 
there  is  no  disseisin,  and  the  real  owner  re- 
mains actually  or  constructively  in  posses- 
sion. Costello  ▼.  Edson,  44  Minn.  135,  46  N. 
W.  299. 

It  is  necessary  for  one  who  goes  upon 
land  to  take  actual  possession  as  his  own. 
to  enter  so  as  to  effect  an  ouster,  and  begin 
an  adverse  possession.  Bradley  v.  West,  60 
Mo.  33. 

The  constructiTe  possession  without  occu- 
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pancy  which  follows  the  legal  title  may  be 
destroyed  by  an  actual,  visible  occupation 
by  a  wrongdoer,  continued  for  such  a  length 
of  time  as  to  bar  a  recovery  of  possession 
by  the  proprietor.  Hanna  v.  Renfro,  32 
Miss.    125. 

To  constitute  an  adverse  possession  when 
there  is  no  color  of  title,  there  must  certain- 
ly be  an  actual  occupation  of  the  land. 
Smith  T.  Hitchcock,  38  Neb.  104,  56  N. 
W.  791;  Smith  v.  Mount,  38  Neb.  Ill,  56 
N.  W.  793;  Becker  v.  Van  Valkenburgh,  su- 
pra; Barnes  t.  Light,  116  N.  Y.  34,  22  K.  E. 
441 ;  Hamilton  v.  Floumoy,  44  Or.  97, 74  Pac. 
483;  Satterwhite  r.  Rosser.  61  Tex.  166; 
Bracken  v.  Jones,  63  Tex.  184. 

To  enable  a  trespasser  to  recover,  he  must 
show  an  actual  possession, — an  occupation, 
exclusive,  continuous,  open,  or  visible  and 
notorious  for  twenty  years.  It  must  not  be 
equivocal,  occasional,  or  for  a  special  or 
temporary  purpose.  Doe  ex  dem.  Dea  Bar- 
res  V.  White,  3  N.  B.  595. 

To  gain  title,  the  trespasser  must,  as  it 
were,  "keep  his  flag  flying  over  the  land  he 
claims."  Sherren  v.  Pearson,  14  Can.  S.  C. 
681;  Wood  V.  Le  Blanc,  34  Can.  S.  C  627. 

To  constitute  an  adverse  possession  of 
land,  the  occupant  must  in  some  way  ap- 
propriate it  to  some  purpose  to  which  it  is 
adapted.  Mere  occupancy  without  such  an 
appropriation  will  not  set  in  motion  the 
statute  of  limitations.  Merely  camping  up- 
on land  for  hunting  purposes  is  not  an  ap- 
propriation or  adverse  possession  of  it. 
Nona  Mills  Co.  v.  Wright  (Tex.)  102  S.  W. 
1118. 

But  even  those  who  claim  adversely  un- 
der color  of  title  must  enter  and  occupy  the 
land.  Gaines  v.  Saunders,  87  Mo.  557; 
Hunter  v.  Wethington.  205  Mo.  284,  103 
S.  W.  643;  Lackawanna  Lumber  Co.  t.  Kel- 
ley, supra. 

Mere  color  of  title  without  an  actual  pos- 
session under  it  will  not  support  ejectment, 
even  against  a  trespasser.  Gist  y.  Beau- 
mont, 104  Ala.  347,  16  So.  20. 

Mere  color  of  title  without  possession  un- 
der it  does  not  give  construct!  7e  possession, 
and  will  not  ripen  into  a  title  by  adverse 
possession  by  lapse  of  time.  Bull  v.  Beise- 
ker  (N.  D.)  14  LJl.A.(N.S.)  614,  113  N.  W. 
870. 

Constructive  possession  depends  upon  ac- 
tual possession,  and  stands  or  falls  with  it. 
Sharp  V.  Shenandoah  l^Himaoe  Co.  100  Va. 
27,  40  S.  E.  103. 

_  There  is  no  constructive  adverse  posses- 
sion of  land  against  the  true  owner  without 
actual  possession  of  at  least  a  part  of  his 
land.  Haggart  v.  Ranney,  73  Ark.  344.  84 
S.  W.  703;  St.  Louis,  L  M.  &  S.  R.  Co.  ». 
Moore,  83  Ark.  377,  119  Am.  St.  Rep.  142, 
103  S..  W.  1136. 

A  purchaser  whose  deed,  by  mistake,  em- 
braces more  property  than  he  bought,  but 
who  never  occupies  the  excess,  leaTing  his 
vendor  in  undisturbed  possession,  cannot, 
after  the  lapse  of  twenty  years,  either  main- 
tain ejectment  to  obtain  possession,  or  de- 
feat the  vendor's  suit  to  reform  the  deed. 
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De  Forest  v.  Walters,  60  N.  Y.  S.  R.  1,  28 
N.  Y.  Supp.  831. 

An  actual  occupation  of  a  tract  or  parcel 
of  land  is  necessary  to  enable  one  without 
the  legal  title  to  recover  against  a  trespass- 
er. Ohio  &  B.  S.  R.  Co.  v.  Wooten,  20  Ky. 
L.  Rep.  383,  46  S.  W.  681. 

Entry  under  color  of  title  is  evidence  of 
the  nature  of  the  entry,  the  extent  of  the 
land  claimed,  and  of  the  character  of  the 
poasession;  but  it  does  not  dispense  with 
proof  that  the  possession  was  actual,  open, 
exclusive,  and  notorious.  Foulke  v.  Bond, 
41   N.  J.  L.  527. 

While  color  of  title  is  important  evidence 
when  coupled  with  possession  under  it,  tend- 
ing to  show  the  extent  of  the  grantee's 
claim,  it  does  not  of  itself  prove  posses- 
sion. Roberts  v.  Richards,  84  Me.  1,  24  Atl. 
425. 

No  right  springs  from  a  mere  claim  or 
color  of  title  without  an  actual  possession. 
Parks  v.  Barnett,  104  Ala.  438,  16  So.  136. 

A  mere  claim  of  title,  unaccompanied  by 
an  actual  possession,  gives  no  right  of  ac- 
tion to  one  against  whom  it  is  asserted.  It 
leaves  his  rights  unaffected.  It  does  not, 
therefore,  set  in  motion  the  statute  of  limi- 
tations.   Magee  v.  Magee,  37  Miss.  138. 

A  possession  of  land  must  be  actual  to 
set  up  the  bar  of  the  statute  of  limitations. 
Snoddy  v.  Kreutch,  3  Head,  301. 

Something  more  than  a  resort  to  the  land 
for  timber  is  necessary  to  show  possession, 
even  where  the  claimant  can  show  a  regis- 
tered deed  and  payment  of  taxes  under  the 
three-years  limitation  statute.  Griffin  ▼. 
Ford,  60  Tex.  605. 

Title  by  adverse  possession  to  unim- 
proved woodland  is  not  made  out  by  proof 
of  ownership  of  an  adjoining  tract  upon 
which  the  claimant  resides,  coupled  with 
proof  of  the  cutting  of  firewood  from  tim^ 
to  time,  and  the  removal  of  timber  from, 
and  construction  of  a  road  in,  the  wood 
lot.  Wickham  v.  Sutton,  33  Pa.  Super.  Ct. 
368. 

A  landowner  who  sets  up  no  claim  except 
under  his  deeds,  which  do  not  embrace  a 
parcel  of  land  adjoining  his,  which  he  does 
not  actually  occupy,  although  he  cuts  and 
sells  timber  from  it,  does  not  have  adverse 
possession  of  it;  and  the  statute  of  limita- 
tions gives  him  no  right  to  it.  Perry  v. 
Stevens  (Tex.  Civ.  App.)  97  S.  W.  1075. 

Actual  occupation  is  necessary  to  enable 
one  to  have  a  benefit  from  the  statute  of 
limitations  in  respect  of  land  adjoining  his 
own,  and  not  described  in  his  deed,  or  em- 
braced within  the  boundaries  therein  given. 
Cariey  v.  Parton.  76  Tex.  98,  12  S.  W.  950. 

To  defeat  ejectment  by  the  true  owner 
there  must  be  an  actual  adverse  possession. 
Jones  V.  Hockman,  12  Iowa,  101. 

To  constitute  an  adverse  possession  of  a 
distinct  parcel  of  land,  there  must  be  an 
actual  occupation  of  at  least  a  part  of  it, 
shown  by  some  visible,  notorious  act,  such 
as  ineloeing,  cultivating,  or  in  some  way  im- 
proving, the  land.  The  possession  and  own- 
ership of  adjoining  tracts  are  not  enough. 
Wilson  T.  McEwan,  7  Or.  87. 
16  LJlJl.(N.S.) 


Even  when  there  is  color  of  title  by  deed, 
at  least  a  part  of  the  land  described  in  it 
must  be  actually  occupied.  National  Bank 
V.  Baker  Hill  Iron  Co.  108  Ala.  636,  19  So. 
47;  Henry  v.  Frohlichstein,  149  Ala.  330. 
43  So.  126. 

An  actual  possession  of  at  least  a  part 
of  the  land  claimed,  continuous  for  the  stat- 
utory limitation  period,  is  essential  to  a  title 
by  adverse  possession,  whether  with  or  with- 
out color  of  title.  Doe  ex  dem.  Alabama 
State  Land  Co.  t.  McCuUough  (Ala.)  46  So. 
472. 

An  adverse  possession  must  be  actual 
either  of  all,  or  of  part,  of  the  land  claimed, 
accordingly  as  the  same  is  held  without  or 
with  color  of  title.  Ringo  v.  Woodruff,  43 
Ark.  469. 

No  one  can  have  the  benefit  of  the  statute 
of  limitations  without  actual  possession  of 
lands  the  title  to  which  is  vested  in  another; 
and  no  one  can  be  barred,  by  virtue  of  the 
statute  of  limitations,  of  his  right  to  lands 
to  which  he  has  title,  unless  some  part  of 
such  lands  is  actually  held  by  an  adverse 
possessor.  Byrd  v.  Phillips  (Tenn.)  Ill  S. 
W.  1109. 

To  acquire  a  right  by  prescription,  there 
must  be  an  actual  enjoyment.  Only  that, 
and  nothing  more,  is  acquired  by  prescrip- 
tion, which  has  been  actually  possessed. 
Peterson  v.  McCullough,  50  Ind.  35. 

In  my  judgment,  said  Davies,  J.,  in  Wood 
V.  Le  Blanc,  34  Can.  S.  C.  627,  the  posses- 
sion necessary  under  a  colorable  title,  to  oust 
the  title  of  the  true  owner,  must  be  just  as 
open,  actual,  exclusive,  continuous,  and  noto- 
rious as  when  claimed  without  such  color ;  the 
only  difference  being  that  the  actual  posses- 
sion of  part  is  extended  by  construction  to 
all  the  lands  within  the  boundaries  of  the 
deed,  but  only  when  and  while  there  is  that 
part  occupation. 

An  actual  adverse  possession  of  the  land 
in  dispute  for  the  statutory  limitation  pe- 
riod is  essential  to  enable  the  holder  of  a 
younger  title  to  defeat  the  owner  of  an 
elder  one.  White  v.  Burnley,  20  How.  235, 
15  L.  ed.  886. 

In  order  to  acquire  title  by  possession 
as  against  the  elder  grant  in  the  case  of 
doubly  granted  land,  the  junior  grantee 
must  take  actual  physical  possession,  and 
hold  it  adversely  actually  and  continuously 
for  the  full  statutory  period,  so  as  to  fur- 
nish a  cause  of  action  every  day  during  the 
period.  Courtney  v.  Ashcraft,  31  Ky.  L. 
Rep.  1324,  105  S.  W.  106. 

To  defeat  a  superior  title,  a  possession 
under  the  junior  or  inferior  title  must  be 
actual  as  to  all  the  land  to  which  it  applies. 
Beall  V.  Evans,  1  Tex.  Civ.  App.  443,  20  S. 
W.  945. 

Under  the  Wisconsin  statute  (Stat.  1898, 
§  4207),  which  provides  that  no  action  for 
the  recovery  of  real  property  or  the  posses- 
sion thereof  shall  be  maintained  unless  it 
appears  that  the  plaintiff,  his  ancestor,  pred- 
ecessor, or  grantor  was  seized  or  possessed 
of  the  premises  in  question  within  twenty 
years  before  the  action  was  begun,  actual 
occupancy  of  the  land  to  the  exclusion  of 
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the  true  owner  for  the  statutory  period  is 
all  that  is  necessary  to  preclude  such  own- 
er from  thereafter  reclaiming  the  property. 
Illinois  Steel  Co.  t.  Bud/.isz,  106  Wis.  499. 
48  L.R.A.  830,  80  Am.  St.  Rep.  54,  81  N.  W. 
1027,  82  N.  W.  534. 

"Now  we  trust,"  said  the  court  in  Illinois 
Steel  Co.  V.  Budzisz,  supra,  in  denying  an 
application  for  a  rehearing,  "it  has  been 
made  clear  that,  while  possession  with  a 
claim  or  the  legal  presumption  of  right  is 
evidence  of  an  interest  in  land,  it  only  re- 
quires an  actual,  hostile,  exclusive  occupan- 
cy of  land,  without  any  presumption  or 
claim  of  right,  to  satisfy  the  limitation  stat- 
ute." 

An  actual  occupation  of  land  held  by  col- 
or of  title  is  not  alwavs  indispensable.  Dra 
per  V.  Shoot,  25  Mo.  "l97,  69  Am.  Dec.  462. 

But,  while  this  is  so,  its  absence  should 
be  supplied  by  some  act  done  on  or  about 
the  land  which  would  give  some  notice  of  an 
adverse  claim.    Turner  v.  Hall.  60  Mo.  271. 

The  owner  of  a  farm,  who  takes  posses- 
sion of  an  adjoining  tract  of  land  under  col- 
or of  title  and  attaches  it  to  his  holding 
by  clearing  and  fencing,  and  thereafter 
claims  ownership  to  it  to  a  well-marked 
boundary,  has  such  an  actual  and  adverse 
possession  as  will  ripen  into  title  bv  lapse 
of  time.  King  v.  See,  27  Ky.  L.  Rep.  1011, 
87  S.  W.  758. 

The  decision  in  Lloyd  v.  Henderson,  25  U. 
O.  C.  P.  253,  that,  to  bar  a  plaintiff  in  eject- 
ment, it  is  not  sufficient  that  he  has  been 
out  of  possession  of  the  land  for  twenty 
years,  but  another  must  also  have  been  in 
possession,  must  be  read  in  connection  with 
that  in  Kipp  v.  Synod  of  Toronto,  33  U.  C. 
Q.  B.  220,  which  held  that  the  real  owner 
of  land,  who  has  been  out  of  possession  for 
twenty  years  and  more  continuously,  can- 
not maintain  ejectment,  though  none  of  the 
occupants  for  parts  of  the  twenty  years  may 
have  obtained  a  statutory  title. 

e.  Openness,  visibility,  and  notoriety. 

The  decisions  are  accordant  in  holding  it 
necessary  for  an  adverse  possession  to  be 
open,  visible,  and  notorious. 

It  is,  said  the  Missouri  supreme  court  in 
De  Graw  v.  Taylor,  37  Mo.  310,  too  well 
settled  to  need  discussion  that,  as  against 
the  legal  seisin  which  accompanies  the  true 
title,  the  possession  of  a  stranger  to  the 
title,  or  a  mere  intruder,  in  order  to  be  ad- 
verse in  the  sense  of  the  law,  must  be  an 
open,  visible,  notorious,  hostile,  and  actual 
occupation. 

Both  the  possession  and  the  claim  under 
which  it  is  held  must  be  open,  public,  and 
notorious.  Sturges  v.  Parkhurst,  18  Jones 
&  S.  306. 

A  possession  may  be  actual,  continued, 
and  visible  without  being  either  notorious 
or  hostile;  and  no  possession  can  be  adverse, 
within  the  purview  of  the  statute  of  limita- 
tions, that  lacks  either  of  those  qualities. 
Sparrow  v.  Hovey,  44  Mich.  63,  6  N.  W.  93, 

The  law  does  not  protect  a  secret  or  fur- 
1(  L.R.A.(N.S.) 


tive   possession.      Edmondson   v.    Anniston 
City  Land  Co.  128  Ala.  589,  29  So.  596. 

An  adverse  possession  must  not  be  taken 
and  held  secretly.  OT>aniel  v;  Bakers'  Un- 
ion, 4  Houst.  (Del.)  488. 

Adverse  possession  is  to  be  made  out  by 
acts  which  are  open,  visible,  notorious,  and 
continuous,  and  does  not  depend  upon  the 
secret  purpose  or  intention  of  the  intruder 
to  return  sooner  or  later  at  his  convenience 
and  reoccupy  the  land.  Denliam  v.  Hole- 
man,  26  Ga.  182,  71  Am.  Dec.  198. 

The  claim  of  title  which  must  enter  into, 
and  is  the  characteristic  of,  an  adverse  pos- 
session, has  in  it  no  element  of  stealthinesa ; 
neither  is  it  elastic  or  flexible.  There  must 
be  publicity,  continuity,  and  good  faith  in 
its  assertion,  leaving  to  him  in  whom  the 
title  may  rest,  or  from  whom  the  posses- 
sion was  derived,  no  room  for  doubt  that 
all  friendly  relations  are  dissolved;  that  his 
title  is  not  recognized,  but  disputed,  and  n 
hostile  title  asserted.  Potts  v.  Coleman,  67 
Ala.  221. 

An  adverse  possession  must  be  visible  and 
notorious,  not  clandestine;  so  that  the  own- 
er may  be  thereby  notified  to  assert  his 
title.  Ford  v.  Wilson,  35  Miss.  504,  72  Am. 
Dec.  137. 

It  must  aiford  the  owner  knowledge,  or 
the  means  of  knowledge,  that  it  is  hostile 
to  his  title.  Hackett  v.  Webster,  97  Md. 
404,  55  Atl.  480. 

A  clandestine  entry  upon,  or  possession  of, 
land,  will  not  set  the  statute  of  limita- 
tions running  because  the  owner  cannot  be 
said  to  have  acquiesced.  Thompson  v. 
Pioche,  44  Cal.  508;  Mauldin  v.  Cox,  «7  Cal. 
387,  7  Pac.  804. 

The  whole  doctrine  of  adverse  possession 
rests  upon  the  presumed  acquiescence  of  the 
owner.  Mooney  v.  Coolidge,  30  Ark.  640; 
Roberts  v.  Richards,  84  Me.  1,  24  Atl.  425. 

The  theory  upon  which  the  legal  title  to 
land  is  acquired  by  one  holding  it  adverse 
ly  for  twenty  years  is  that  it  is  to  be  im- 
plied from  the  acquiescence  of  the  true 
owner,  for  that  length  of  time,  in  the  hos- 
tile claim  of  title.  Heller  ▼.  Ck>hen,  154  N. 
Y.  299,  48  N.  E.  527. 

A  possession  which  will  bar  the  right  of 
the  true  owner  of  land  must  be  open,  visi- 
ble, continuous,  and  exclusive,  accompanied 
with  a  claim  of  ownership  so  as  to  make  it 
notorious  that  the  premises  are  held  ad- 
versely to  all  titles  and  claimants.  Sharon 
V.  Tucker,  144  U.  S.  533,  36  L.  ed.  532,  12 
Sup.  Ct.  Rep.  720. 

It  must  be  notoriously  and  visiblv  dis- 
tinct.   Pepper  v.  O'Dowd,  39  Wis.  538. 

To  give  it  the  effect  of  an  ouster  of  the 
true  owner,  and  make  it  a  disseisin,  an  ad- 
verse possession  must  be  maintained  under 
a  bona  flde  claim  to  the  property,  so  verit- 
able, notorious,  and  distinct  as  to  charge  a 
purchaser  with  notice.  Hawkins  t.  Hudson, 
45  Ala.  482. 

It  must  be  such  as  will  notify  persons 
seeking  information  upon  the  subject  that 
the  premises  are  not  held  in  subordination 
to  any   title  or  claim  of  others,   kut  are 
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held  against  all  titles  and  claimants.    Wade 
▼.  Crouch,  14  Okla.  593,  78  Pac.  91. 

It  must  be  such  an  open  and  notorious 
use  and  occupation  exclusively  by  the  claim- 
ant as  will  reasonably  afford  notice  to  the 
world  that  he  claims  an  interest  in  the 
subject  of  it.  Gordon  t.  Sizer,  39  Miss. 
806. 

It  must  afford  the  means  of  knowing  the 
possession,  and  of  the  possessor's  claim. 
Hicklin  v.  McClear,  18  Or.  126,  22  Pac. 
1057. 

An  adverse  possession  must  be  of  such  a 
character  as  to  indicate  unmistakably  a 
claim  of  exclusive  ownership  by  the  occu- 
pant. Sattcrwhite  v.  Rosser,  61  Tex.  166; 
Evans  v.  Templeton,  69  Tex.  375,  5  Am.  St. 
Kep.  71,  6  S.  W.  843. 

The  acts  of  one  who  enters  upon  land 
under  color  and  claim  of  title  and  owner- 
ship must  indicate  unequivocally  to  the 
neighborhood  that  the  land  is  appropriated 
exclusively  to  his  individual  use.  Murray 
V.  Hudson,  65  Mich.  670,  32  N.  W.  889. 

An  adverse  possession  must  be  such  ua 
appropriation  and  use  of  the  premises  pub- 
licly and  notoriously  that  other  claimants 
may  take  notice,  and  be  cognizant  of  the 
fact.    Dixon  v.  Cook,  47  Miss.  220. 

To  make  out  an  adverse  possession,  the 
acts  of  ownership  must  be  so  public  and  no- 
torious as  to  be  calculated  to  give  notice  to 
the  owner.  Sadtler  v.  Peabody  Heights  Co. 
66  Md.  1,  10  Atl.  599. 

To  set  in  motion  the  statute  of  limita- 
tions, it  must  be  of  such  a  character  as  to 
give  notice  to  the  owner  of  the  title  that 
it  is  held  under  a  claim  of  right.  Mauldin 
V.  Cox,  67  Cal.  387,  7  Pac.  804. 

It  must  have  such  features  as  to  inform 
the  owner  that  it  is  no  mere  trespass,  but 
a  claim  of  right  adverse  to  his  title.  Coa- 
tello  v.  Edson,  44  Minn.  135,  46  N.  W.  299. 

It  must  be  so  open,  notorious,  and  im- 
portant as  to  give  notice  of  a  claim  of  right 
and  purpose  to  assert  an  adverse  title.  Car- 
roll v.  Uillion,  33  Ga.  539. 

It  must  be  such  as  to  notify  the  true 
owner  that  his  rights  have  been  invaded, 
and  that  his  title  is  denied.  Chicago  &  N. 
W.  R.  Co.  V.  Gait,  133  111.  657,  23  N.  E.  425, 
24  K.  £.  674. 

It  must  be  calculated  to  give  notice  to  the 
owner  of  a  hostile  claim  by  the  possessor 
to  the  land  in  his  possession.  Little  v. 
Downing,  37  N.  H.  355. 

It  must  clearly  indicate  an  assertion  of 
ownership  in  the  occupant.  Mhoon  v.  Cain, 
77  Tex.  316,  14  S.  W.  24. 

It  must  be  of  such  a  character  as  to 
operate  as  notice  of  ouster.  McDonald  v. 
Fox,  20  Nev.  364,  22  Pac.  234. 

As  to  notify  the  real  owner  of  the  pos- 
session and  claim.  Fugate  v.  Pierce,  49  Ma 
441. 

It  must  be  such  that  the  adverse  claim- 
ant may  have  notice  that  his  title  is  dis- 
puted.   Gillespie  v.  Jones,  26  Tex.  343. 

It  must  be  reasonably  calculated  to  give 
notice  to  the  owner  that  his  title  is  con- 
tested.    Craver  v.  Ragon   (Tex.  Civ.  App.) 
110  S.  W.  489. 
]5  L.RJ^.(N.S.) 


It  must  be  such  as  will  fairly  imply  an 
acquiescence  of  the  owner  on  notice  to  him. 
Graeven  v.  Dieves,  68  Wis.  317,  31  N.  W. 
914. 

The  occupant  must  either  remain  perma- 
nently upon  the  land,  or  else  occupy  it  in 
such  a  way  as  to  leave  no  doubt  in  the 
mind  of  the  true  owner  not  only  as  to  who 
the  adverse  claimant  is,  but  that  his  pur- 
pose is  to  keep  such  owner  out  of  the  land. 
Denham  v.  Holeman,  26  Ga.  182,  71  Am. 
Dec.  198. 

An  adverse  possession  must  be  open,  visi- 
ble, and  notorious,  that  the  true  owner  may 
have  notice  of  it  and  be  forced  to  assert 
his  rights,  or  lose  them  by  a  failure  to  do 
so  within  the  statutory  time.  Ringo  ▼. 
Woodruff,  43  Ark.  469. 

By  visible  possession,  in  respect  of  land, 
is  meant  either  actual  knowledge  by  the 
true  owner  of  the  possession  under  a  hostile 
claim,  or  a  possession  so  open  and  notorious 
as  to  give  notice  to  the  world  that  the 
rights  of  the  true  owner  have  been  invaded 
intentionally,  and  of  the  purpose  to  claim 
in  hostility  to  him.  Johnston  v.  Albuquer- 
que, 12  N.  M.  20,  72  Pac.  9. 

If  the  possession  of  an  occupant  of  land 
is  in  fact  adverse  to  everybody,  open,  no- 
torious, and  held  under  a  claim  of  title,  it 
is  sufficient  whether  the  one  who  seeks  to 
eject  him  by  action  knows  the  facts  or  not. 
Scruggs  v.  Scruggs,  43  Mo.  142. 

The  doctrine  of  adverse  possession  rests 
upon  the  presumed  acquiescence  of  the  true 
owner,  and  that  in  turn  rests  upon  notice, 
express  or  implied.  Unless  expressly 
brought  to  his  notice,  the  possession  must 
be  of  so  unequivocal  a  character  as  reason- 
ably to  indicate  to  him,  if  he  visits  the 
premises  during  the  statutory  period,  that, 
instead  of  the  intrusion  of  a  mere  tres- 
passer, there  is  unmistakably  an  asserted 
exclusive  appropriation  and  claim  of  owner- 
ship. Roberts  v.  Richards,  84  Me.  1,  24  Atl. 
425. 

To  be  adverse  to  the  title  of  the  true 
owner  a  possession  must  be  either  known  to 
him  to  be  held  in  hostility,  or  so  open  and 
notoriously  hostile  as  to  be  constructive  no- 
tice to  him.  Normant  v.  Eureka  Co.  98  Ala. 
181,  39  Am.  St.  Rep.  45,  12  So.  454;  Beatty 
V.  Mason,  30  Md.  409 ;  Kennebec  Purchase  v. 
Springer,  4  Mass.  416,  3  Am.  Dec.  227; 
Foulke  V.  Bond,  41  N.  J.  L.  527;  Parkers- 
burg  Industrial  Co.  v.  Schultz,  43  W.  Va. 
470,  27  S.  £.  265. 

Testimony  to  the  effect  that  land  claimed 
by  the  occupant  as  his  own  by  open,  no- 
torious, and  adverse  possession  for  a  period 
sufficient  to  give  him  title  by  the  statute  of 
limitations  was  generally  reputed  to  belong 
to  him,  though  irrelevant  in  support  of  a 
paper  title,  has  an  important  bearing  upon 
the  notoriety  of  his  possession.  Maxwell 
Land  Grant  Co.  v.  Dawson,  161  U.  S.  586, 
38  L.  ed.  279,  14  Sup.  Ct.  Rep.  458. 

A  settler  upon  a  160-tract  of  land  in 
Texas  with  the  intention  of  acquiring  title 
thereto,  who  makes  improvements  thereon, 
and  continuously  for  the  full  statutory  peri- 
od of  ten  years  resides  upon  and  cultivates 
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a  part  of  such  tract,  and  whose  claim  to 
the  land  is  notorious  to  his  neighbors,  al- 
though the  tract  has  never  been  surveyed 
nor  marked  off,  save  upon  two  sides  of  the 
section,  acquires  by  adverse  possession  title 
to  the  whole  tract.  Davis  v.  Houston  Oil 
Co.  (Tex.  Civ.  App.)  Ill  S.  W.  219. 

While  the  cutting  and  removing  of  timber 
from  wild  lands  unfit  for  any  other  purpose 
may  amount  to  a  possession  which,  accom- 
panied by  color  of  title,  would  constitute  a 
disseisin,  acts  of  that  character,  to  have 
that  effect,  must  be  so  continual,  distinct, 
and  notorious  as  to  imply  notice  to  the 
owner  of  adverse  possession  and  claim  of 
title.    Farley  v.  Smith,  39  Ala.  38. 

Notoriety  of  adverse  possession  is  neces- 
sary only  to  constructive  notice  to  the  true 
owner.  If  he  has  actual  notice  that  the 
possession  is  hostile  to  him,  it  is  imma- 
terial whether  the  possession  and  hostile 
claim  are,  or  are  not,  notorious.  Trotter  v. 
Neal,  50  Ark.  340,  7  S.  W.  384;  Lasley  v. 
Kniskern  (Mich.)  115  N.  W.  971. 

The  underlying  principle  on  which  rests 
the  rule  requiring  possession  to  be  open  and 
notorious  before  it  can  be  considered  ad- 
verse to  the  real  owner  is  that  such  a  pos- 
session is  presumptive  notice  of  its  ad- 
verse character.  But  the  rule  does  not  ap- 
ply where  the  owner  has  actual  notice  that 
the  possession  is  adverse  to  him.  Actual 
notice  to  the  owner  is  equivalent  to  open 
and  notorious  claim.  McCaughn  v.  Young, 
85  Miss.  277,  37  So.  839. 

/.  Vunbroken  continutty. 

The  authorities  are  unanimous  in  requir- 
ing adverse  possession  to  be  continuous  and 
uninterrupted  for  the  entire  statutory  peri- 
od before  anything  is  gained  by  it.  The  ele- 
ment of  unbroken  continuity  is  essential 
and  indispensable. 

Alabama:  Doe  ex  dem.  Farmer  v.  Eslava, 
11  Ala.  1028;  Henry  v.  Brown,  143  Ala.  446, 
39  So.  325;  McDaniel  v.  Sloss  Iron  &  Steel 
Co.  (Ala.)  44  So.  705. 

California:  Dietz  v.  Mission  Transfer  Co. 
(Cil.)  25  Pac.  423. 

District  of  Columbia:  Ebbinghaus  v.  Kil- 
lian,  1  Mackey,  247. 

Georgia:  Moody  t.  Fleming,  4  Ga.  115, 
48  Am.  Dec.  210;  Laramore  v.  Minish,  43 
Ga.  282. 

Illinois:  Chicago  &  N.  W.  R.  Co.  v.  Gait, 
133  111.  657,  28  N.  E.  425,  24  N.  E.  674; 
Reuter  v.  Stuckart,  181  111.  529,  54  N.  E. 
1014. 

Iowa:    Grube  v.  Wells,  34  Iowa,  148. 

Kentucky:  Norton  v.  Doe,  1  Dana,  14; 
Barr  v.  Potter,  22  Ky.  L.  Rep.  416,  57  S. 
W.  478. 

Mississippi:    Dixon  t.  Cook,  47  Miss.  220. 

Missouri :  Hunnewell  v.  Burchett,  152  Mo. 
611,  54  S.  W.  487 ;  Hunnewell  v.  Adams,  153 
Mo.  440.  55  S.  W.  96;  Hunnewell  v.  Wil- 
liams, 154  Mo.  135,  55  S.  W.  221;  Baber  v. 
Henderson,  156  Mo.  566,  79  Am.  St.  Rep. 
540.  57  S.  W.  719. 

Nebraska:    Lewon  v.  Heath,  53  Neb.  707, 
74  N.  W.  274. 
16  L.R.A.(N.S.) 


New  York:  Brandt  ex  dem.  Walton  v. 
Ogden,  1  Johns.  166;  Doe  ex  dem.  Clinton  t. 
Campbell,  10  Johns.  475;  Livingston  t. 
Peru  Iron  Co.  9  Wend.  511;  Miner  v.  New 
York,  5  Jones  &  S.  171. 

North  Carolina:  Bland  ▼.  Beasley,  145  N. 
C.  168,  58  S.  E.  993. 

Oregon:  Gardner  v.  Wright  (Or.)  91  Pac 
286;  Sommer  v.  Complon  (Or.)  96  Pac.  124. 

Texas:  Tarlton  v.  Kirkpatrick,  1  Tex. 
Civ.  App.  107,  21  S.  W.  405;  Butts  v.  Caffall 
(Tex.  Civ.  App.)  24  8.  W.  373;  Gillum  v. 
Fuqua  (Tex.  Civ.  App.)  61  S.  W.  938. 

Washington:  Johnson  r.  Brown,  33 
Wash.  588,  74  Pac.  677. 

West  Virginia:  Parkersburg  Industrial 
Co.  T.  Schultz,  43  W.  Va.  470,  27  S.  E.  255; 
Wilson  V.  Braden,  56  W.  Va.  372,  107  Am. 
St.  Rep.  927,  49  S.  E.  400. 

Canada:  Wood  v.  Le  Blanc,  34  Can.  S. 
C.  627. 

Adverse  uninterrupted  possession  for  the 
statutory  limitation  period  is  just  as  neces- 
sary to  perfect  title  as  is  coktr  or  claim  of 
title.  Irving  v.  Brownell,  11  111.  402. 

.An  adverse  possession  must  be  continu- 
ous, because  when  it  ceases  the  seisin  of  the 
owner  is  renewed  and  the  running  of  the 
statute  ends.  Ringo  v.  Woodruff,  43  Ark. 
469. 

An  adverse  possession  must  necessarily 
be  continuous  for  if  it  ceases  or  is  inter- 
rupted the  possession  of  the  legal  owner  is, 
in  contemplation  of  law,  at  once  resumed. 
Costello  V.  Edson,  44  Minn.  135,  46  N.  W. 
299. 

It  would  be  a  new  and  dangerous  doc- 
trine,  said  the  Missouri  supreme  court,  after 
conceding  that  an  actual  possession  is  not 
indispensably  necessary  when  there  is  color 
of  title,  in  Turner  v.  Hall,  60  Mo.  271,  to 
hold  that  a  possession  Mnder  color  of  title 
may  be  discontinued  after  a  time  longer  or 
shorter,  and  that  thereafter  the  constructive 
possession  would  follow  the  color  of  title 
instead  of  the  true  title,  provided  the  dis- 
seisor did  not  intend,  in  withdrawing,  to 
give  up  claim  to  the  land. 

The  moment  the  premises  become  vacant, 
that  moment  the  owner,  by  reason  of  his 
legal  title,  will  be  regarded  to  be  in  the  con- 
structive possession,  and  the  adverse  pos- 
session of  the  wrongdoer  to  be  at  an  end. 
Core  V.  Faupel,  24  W.  Va.  238. 

If  there  is  one  element  in  an  adverse  pos- 
session more  distinctly  material  than  any 
other  in  conferring  title  where  all  elements 
are  essential,  it  is  the  existence  of  a  con- 
tinuous possession  without  break  for 
twenty-one  years.  Groft  t.  Weakland,  34 
Pa.  304. 

The  very  definition  of  adversary  posses- 
sion requires  that  it  be  continuous.  If  there 
is  a  break,  its  continuity  is  destroyed. 
Jarrett  v.  Stevens,  36  W.  Va.  446,  16  S.  B. 
177. 

The  continuance  of  an  adverse  poflsession 
under  a  claim  or  color  of  title  must  be 
proved.  It  is  not  presumed  to  have  con- 
tinued after  having  once  begun.  Atkinson 
v.  Smith.  2  Va.  Dec.  373,  24  S.  B.  901. 

It  is  essential,  under  the  Illinois  atatut* 
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of  limitations  of  1839  (§1),  for  a  defendant 
in  ejectment  to  show  an  adverse  possession 
of  tne  land  for  seven  years  in  succession 
under  claim  and  color  of  title,  made  in  good 
faith.  Beaver  v.  Taylor,  1  Wall.  637,  17  h. 
ed.  601. 

When  a  possession  is  abandoned  for  any 
time,  or  when  another  takes  possession  of 
the  property  who  is  totally  unconnected 
with  the  previous  holder,  the  operation  of 
the  statute  of  limitations  is  prevented  be- 
cause the  continuity  of  possession  which  is 
essential  to  a  title  under  it  is  broken. 
Hughs  V.  Pickering,  14  Pa.  297. 

Entries  by  permission  of  the  adverse  pos- 
sessor, or  by  mere  trespassers  or  squatters, 
will  not  break  the  continuity  of  an  adverse 
possession.  Batchelder  v.  Robbina,  95  Me. 
59,  49  Atl.  210. 

The  intrusion  of  a  mere  trespasser  does 
not  interrupt  an  adverse  possession.  Ballard 
V.  Hansen,  33  Neb.  861,  51  N.  W.  295. 

The  unknown  intrusions  of  mere  tres- 
passers will  not  break  a  continuity  of  pos 


ant  to  prove  that  the  ancestor  had  been  in 
possession  claiming  as  owner  uninterrupt- 
edly and  openly,  adversely,  for  the  stat- 
utory limitation  period.  Stiff  v.  Cobb,  126 
Ala.  381,  85  Am.  St.  Rep.  38,  28  So.  402. 

One  purchasing  and  taking  possession  of 
land  from  the  administrator  of  a  deceased 
possessor,  and  whose  possession  and  that  of 
the  intestate  have  both  been  adverse,  open, 
and  exclusive  under  claim  of  ownership,  and, 
united,  continuous  for  ten  years,  without 
title  or  color  of  title  or  recorded  deed,  is 
entitled  to  the  possession  as  against  the 
record  title.  Cochrane  v.  Faris,  18  Tex. 
850. 

The  actual  occupation  of  disputed  land  by 
possessors  without  color  of  title,  privy  in 
estate  to  a  later  possessor  with  color,  where 
the  prior  tenants  claimed  title,  is  available 
to  the  latest  occupant  to  establish  his  pos- 
sessory right.    Day  v.  Wilder,  47  Vt.  583. 

Although  the  possession  of  several  dis- 
tinct occupants  of  land,  lasting  for  the  con- 
tinuous period  of  twenty  years,  cannot  be 


session  of  land  unless  they  are  so  long  con-    united  to  satisfy  statutes  of  limitation,  yet. 


tinued  as  to  amount  to  an  assertion  of  ad 
verse  right.    Bell  v.  Denson,  56  Ala.  444. 

While  a  temporary  intrusion,  speedily  re- 
pelled, by  a  mere  trespasser,  does  not  inter- 
rupt the  continuity  of  an  adverse  pos- 
session, the  entry  of  a  true  owner  under  his 
own  title,  even  to  hold  jointly  with  the 
person  in  possession,  breaks  the  continuity 
of  an  adverse  possession.  Chastang  v. 
Chastang,  141  Ala.  451,  109  Am.  St.  Rep. 
46,  87  So.  799. 

An  overflow  and  flooding  of  land  for  a 
single  season,  making  its  occupation  tempo- 
rarily physically  impossible,  does  not  break 
the  continuity  of  an  adverse  possession. 
Robinson  v.  Nordman,  75  Ark.  593,  88  S.  W. 
592. 

Ouster  by  the  public  enemy  does  not,  in 
legal  contemplation,  interrupt  possession. 
Smith  ex  dem.  Teller  v.  Lorillard,  10  Johns, 
338. 

The  removal  of  an  occupant  from  his 
farm  pursuant  to  order  No.  11,  issued  by 
the  military  commander  of  the  Union  forces 
in  the  district  of  the  border  in  Missouri 
during  the  Civil  War,  did  not  interrupt  his 
adverse  possession.  Hamilton  v.  Boggess, 
63  Mo.  233. 

Mere  vacancy  of  agricultural  lands  inci- 
dental to  a  change  from  one  tenant  to  an- 
other does  not  interrupt  the  continuity  of 
an  adverse  possession.  Beasley  v.  Howell, 
117  Ala.  499,  22  So.  989. 

The  possession  of  several  persons  in  suc- 
cession in  privity  with  each  other  under  the 
same  title  or  color  of  title  for  the  statutory 
period  raises  the  statutory  bar.  Christy  v. 
Alford,  17  How.  601,  15  L.  ed.  256. 

To  be  adverse,  a  possession  must  be  con- 
tinuous; yet  it  will  pass  from  ancestor  to 
heir  and  from  grantor  to  grantee  without 
interruption.  McNeely  v.  Langan,  22  Ohio 
St.  32. 

To  establish  a  title  through  descent  from 
an  ancestor  who  had  no  documentary  evi 


successive  possessions,  each  reaching  to  and 
uniting  with  the  following  one  by  privity 
between  occupants  so  as  to  render  the  pos- 
session of  the  property  continuous  from  the 
first  entry  to  the  end  of  the  twenty-year 
period,  satisfies  the  statute.  Allis  v.  Field, 
89  Wis.  327,  62  N.  W.  85;  Ryan  v.  SchwiU^, 
94  Wis.  403,  69  N.  W.  178;  Clithero  v.  Fen- 
ner,  122  Wis.  356,  106  Am.  St.  Rep.  978, 
99  N.  W.  1027. 

The  authorities  all  agree  that  privity  be- 
tween the  successive  possessors  is  all  that 
is  necessary  to  render  continuous  an  actual 
adverse  possession.  Illinois  Steel  Co.  v. 
Budzisi,  106  Wis.  499,  48  L.R.A.  830,  80 
Am.  St.  Rep.  54,  81  N.  W.  1027,  82  N.  W. 
534. 

There  must  he  a  privity  in  estate  between 
successive  occupants  holding  adverse  pos- 
session for  the  statutory  period  to  avail  the 
last  occupant  when  his  own  possession  is 
too  short.  Shuffleton  v.  Nelson,  2  Sawy. 
540,  Fed.  Cas.  No.  12,822;  Marr  v. 
Gilliam,  1  Coldw.  488;  Henderson  v.  Beaton, 
1  Posey,  Unrep.  Cas.  (Tex.)  17;  Dhein  v. 
Beuscher,  83  Wis.  316,  53  N.  W.  561. 

For  one  in  possession  of  lands  to  avail 
himself  of  the  possession  of  a  previous  oc- 
cupant, he  must  show  a  transfer  to  himself 
from  his  predecessor.  Prevost  v.  Johnson, 
9  Mart.  (La.)  123. 

The  term  "transfer"  means  to  convey  or 
pass  over  the  right  of  one  person  to  another, 
unless  the  general  meaning  is  restrained  or 
limited  by  something  accompanying  it;  as, 
for  example,  that  the  transfer  was  for  a 
limited  time,  or  for  a  particular  purpose. 
Innerarity  v.  Mims,  1  Ala.  660. 

It  is  not  necessary  for  an  adverse  pos- 
session to  be  held  under  color  of  title  to  be 
transferable.  A  mere  intruder,  abator,  or 
disseisor  may  transfer  his  possession. 
Bowles  V.  Sharp,  4  Bibb,  550;  Wolling  v. 
Eggers,  31  Ky.  L.  Rep.  1009,  104  S.  W.  360. 

An  actual  possession,  though  founded  on 
dence  of  it,  it  is  incumbent  upon  the  claim-  [  no  pretense  of  right,  is  a  legitimate  subject 
16  L.R^(N.b.) 
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of  transfer.  Parker  t.  Southwick,  6  Watts, 
377. 

And  a  transfer  of  a  possession,  though 
without  title,  will  enable  the  transferee  who 
enters  under  it  to  tack  that  possession  to 
his  own  to  complete  the  statutory  period. 
Collins  V.  Lynch,  157  Pa.  246,  37  Am.  St. 
Rep.  723,  27  Atl.  721. 

An  actual  possession  of  land  may  pass  by 
parol  bargain  and  sale  accompanied  by  de- 
livery from  one  occupant  to  another.  All 
the  law  requires  is  continuity  when  the 
possession  is  actual.  To  effect  a  transfer 
of  a  constructive  possession,  color  of  title 
is  requisite.    ShufHeton  v.  Nelson,  supra. 

A  parol  transfer  of  an  adverse  possession 
by  one  occupant  of  land  to  a  successor  as 
the  former  goes  out  and  the  latter  enters 
satisfies  the  essential  of  privity  to  tack  the 
possessions  together.  Allis  v.  Field  and 
Ryan  v.  Schwartz,  supra. 

A  statute  requiring  all  estates  in  land  to 
be  conveyed  by  writing  has  no  application 
to  the  transfer  of  adverse  possessions.  The 
transfer  of  property  acquired  by  adverse 
possession  is  one  thing  and  the  maintenance 
of  a  status  as  to  adverse  occupancy  which 
will  ripen  into  a  title  by  the  statute  of  limi- 
tations is  quite  another  thing.  The  two 
are  entirely  independent.  Illinois  Steel  Co. 
v.  Budzisz,  supra. 

One  who  enters  as  a  trespasser  upon  land, 
clears  it,  builds  a  house  upon  it,  and  lives 
there,  acquires  something  which  he  may 
transfer  to  another;  and,  if  the  possession 
of  the  two,  added  together,  amounts  to 
twenty-one  years,  and  is  adverse  to  him 
who  has  the  legal  title,  the  act  of  limi- 
tations will  bar  the  latter's  recovery. 
Overfleld  v.  Christie,  7  Serg.  &  R.  173. 

One  who  enters  on  land  as  a  trespasser 
under  such  circumstances  as  to  make  him 
a  disseisor  and  claimant  of  the  estate,  and 
who  continues  to  reside  upon  and  occupy 
the  premises,  acquires  therein  something 
which  he  may  transfer  by  deed  as  well  as 
descent;  and,  if  his  possession  and  that  of 
others  claiming  under  him,  added  together, 
cover  the  period  named  in  the  statute  of 
limitations,  and  were  continuously  adverse 
to  the  legal  title,  the  statute  bars  a  re- 
covery.   Marr  v.  Gilliam,  supra. 

In  malcing  this  decision,  the  court  com- 
mented upon  its  earlier  decisions  in  this 
wise:  Whatever,  it  said,  may  be  the  dicta 
in  our  own  reports,  we  know  of  no  adjudged 
case  which  contravenes  the  principle. 
Wallace  v.  Hannum,  1  Humph.  443,  34  Am. 
Dec.  669,  raised  the  question  whether  a  pos- 
session for  seven  years  under  the  act  of 
1819,  §  2,  gave  title  to  the  land,  and  the 
court  afArmed  the  right  of  possession,  but 
denied  the  title.  It  refused  expressly  to 
say  that  execution  could  not  be  levied  on 
land  so  held,  unless  the  possession  had  been 
abandoned  and  transferred  before  any  lien 
could  attach.  Norris  v.  Ellis,  7  Humph. 
463,  is  no  more  than  the  last  case  again, 
with  the  addition  that  such  adverse  pos- 
session does  not  make  a  title  subject  to 
execution  sale,  and  the  purchaser  cannot 
15  L.R.A.(N.S.) 


maintain  ejectment  because  he  acquires 
nothing  by  his  purchase.  Crutsinger  v. 
Catron,  10  Humph.  24,  was  to  the  same  ef- 
fect. Such  a  possession,  say  the  courts, 
constitutes  a  mere  defense  against  a  pos- 
sessory action.  No  title  is  acquired  to  lands 
so  held,  but  a  mere  right  of  possession 
which  is  not  alienable,  does  not  descend, 
and  is  not  liable  to  the  payment  of  debts 
because  it  is  no  interest  or  estate  in  lands. 
The  meaning  of  which,  pursued  the  court,  is, 
as  we  take  it,  that,  if  the  possession  is 
abandoned  or  lost,  it  cannot  be  regained 
against  the  rightful  owner,  either  by  the 
tenant,  his  heir,  or  any  purchaser  under 
him,  whether  by  execution  or  otherwise; 
such  possession  being  a  mere  matter  of  de- 
fense. But,  if  the  court  meant  that  such  a 
possession  or  estate,  so  to  speak,  with  all 
its  attendant  legal  rights  and  incidents, 
could  not  be  transmitted  bv  devise,  descent, 
or  voluntary  transfer  while  it  continued 
without  interruption,  and  was  not  a  defense 
in  devisee,  heir,  or  purchaser  against  the 
owner,  the  case  did  not  call  for  it,  and  is 
not  supported  by  authority. 

A  railroad  company  succeeding  by  pur- 
chase, upon  foreclosure,  to  the  property, 
rights,  privileges,  and  franchises  of  another 
railroad,  has  such  a  privity  of  estate  with 
the  latter  as  to  give  it  the  benefit,  by  tack- 
ing, of  its  adverse  possession  of  the  right  of 
way.  Memphis  &  L.  R.  R.  Co.  v.  Organ,  67 
Ark.  84,  55  S.  W.  952. 

But  a  railroad  company  taking  from  a 
mere  trespasser  a  deed  to  land  included  in 
its  right  of  way  cannot  tack  its  possession 
of  the  easement  previously  acquired  to 
make  out  its  title  by  adverse  possession. 
Covert  V.  PitUburg  &  W.  R.  Co.  18  Pa. 
Super,  a.  541. 

Nor  can  a  naked  trespasser  without  color 
of  title  transmit  his  possession  to  another 
so  as  to  enable  the  latter  to  couple  the  two 
possessions  and  thus  make  out  the  bar  of 
seven  years  under  the  second  section  of  the 
Tennessee  statute  of  limitations.  Nelson 
V.  Trigg,  4  Lea,  701. 

The  Texas  statute  of  limitations  defines 
title  as  a  regular  chain  of  transfer  frcMn  or 
under  the  sovereignty  of  the  soil,  and  color 
of  title  as  such  a  chain  not  regular.  In 
either  case  the  chain  must  be  unbroken; 
every  link  must  be  intact;  the  transfers 
must  be  consecutive.  League  v.  Atchison, 
6  Wall.  112,  18  L.  ed.  764;  Osterman  v. 
Baldwin,  6  Wall.  116,  18  L.  ed.  730. 

When  one  enters  unlawfully  upon  an- 
other's land  without  title,  claim  or  color  of 
title,  and  as  a  mere  squatter,  the  transfer 
of  his  possession  by  him  to  others,  and  their 
transfer  in  turn  to  others  still,  and  so  on 
by  lengthening  chain,  simply  gives  the 
latest  tenant  the  like  possession  with  all  its 
imperfections  and  inherent  vices.  Stuart 
V.  Ives,  1  Lower  Can.  Rep.  193. 

An  adverse  possession,  to  bar  the  grantee 
of  the  state,  must  not  only  continue,  but 
it  must  continue  the  same  in  point  of  lo- 
cality for  the  prescribed  period  of  time  suf- 
ficient to  constitute  it  a  bar.    Potts  v.  Gil- 
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bert,  3  Wash.  C.  C.  475,  Fed.  Cas.  No.  11,- 
347. 

No  prejudicial  error  is  committed  in  a 
case  where  the  proof  shows  an  interruption 
by  legal  action  of  the  continuity  of  an  ad- 
Terse  possession  by  instructing  the  jury  in 
an  action  of  ejectment  that  the  plaintiff 
could  not  recover  unless  he  had  proved  that 
he  and  those  under  whom  he  once  occupied 
the  land  in  controversy  had  been  in  adverse 
possession  thereof  twenty  years,  claiming 
title  thereto,  notwithstanding  the  instruc- 
tion in  the  abstract  is  not  precisely  correct 
because  there  may  be  an  adverse  possession 
without  claim  of  right.  Carrol  v.  Mays,  8 
Dana,  178. 

The  continuous  and  uninterrupted  posses- 
sion of  land  for  twenty  years,  by  the  sur- 
viving husband  of  the  life  tenant  thereof 
after  her  death,  bars  an  action  of  ejectment 
brought  by  h'm  to  whom  the  reversion  of 
the  estate  descended.  Doe  ex  dem.  Parker 
v.  Gregory,  2  Ad.  &  El.  14. 

g.  Intent. 

The  question  of  intent  is  of  prime  im- 
portance in  every  adverse  possession.  The 
statute  of  limitations  never  begins  to  run  in 
favor  of  an  occupant  of  land  until  his  inten- 
tion to  hold  it  for  himself  has  been  formed 
and  made  palpably  manifest.  That  inten- 
tion is  said  to  be  a  controlling,  vital,  and 
necessary  ingredient,  an  essential  and  indis- 
pensable element,  in  every  adverse  posses- 
sion.    Its  absence  is  ever  fatal. 

Alabama:  Potts  v.  Coleman,  67  Ala.  221; 
Dothard  v.  Denson,  72  Ala.  541;  Tennessee 
Coal,  Iron  &  R.  Co.  v.  I.inn,  123  Ala.  112,  82 
Am.  St.  Rop.  108,  26  So.  245;  Stiff  v.  Cobb, 
126  Ala.  381,  S5  Am.  St.  Rep.  38,  28  So. 
402;  McDaniel  v.  Sloss  Iron  &  Steel  Co. 
(Ala.)  44  So.  705. 

Arkansas:  Ringo  v.  Woodruff,  43  Ark.  469. 

Connecticut:  French  v.  Pearce,  8  Conn. 
440,  21  Am.  Dec.  680. 

Illinois:  Faloon  v.  Simsliauser,  130  HI. 
649,  22  N.  E.  835. 

Iowa:  Orube  v.  Wells,  34  Iowa,  148;  Dav- 
enport V.  Sebring.  52  Iowa,  364.  3  N.  W.  403 ; 
Mills  V.  Penny,  74  Iowa,  172,  7  Am.  St.  Rep. 
474,  37  N.  W.  135;  Van  Ormer  v.  Harley, 
102  Iowa,  150,  71  N.  W.  241;  Wilbur  v. 
Cedar  Rapids  &  M.  River  R.  Co.  116  Iowa, 
65,  89  N.  W.  101. 

Kansas:  Oildehaus  r.  Whiting,  39  Kan. 
706,  18  Pac.  916. 

Kentuckv:  Haffendorfer  v.  Gault,  84  Ky. 
124;  Louisville  &  N.  R.  Co.  v.  Sparks,  14 
Ky.  L.  Rep.  398. 

Ix>ui8iana:  Clemens  v.  Meyer,  44  La.  Ann. 
390,  10  So.  797. 

Maine:  Abbott  v.  Abbott,  51  Me.  575: 
Roberts  v.  Richards,  84  Me.  1,  24  Atl.  425; 
Preble  v.  Maine  C.  R.  Co.  85  Me.  260,  21 
L.R.A.  829,  35  Am.  St.  Rep.  366,  27  Atl. 
149. 

Maryland:  Davis  v.  Furlow,  27  Md.  536. 

Michigan:    Smeberg   v.    Cunningham,    96 
Mich.  378,  36  Am.  St.  Rep.  613,  56  N.  W. 
73. 
15  L.R.A.(N.S.) 


Minnesota:  Washburn  v.  Cutter,  17  Minn. 
361,  Uil.  335;  Sherin  v.  Brackett,  36  ^linn. 
152,  30  N.  W.  551;  Costello  v.  Edson,  44 
Minn.  135,  46  N.  W.  299. 

Mississippi:  Ford  v.  Wilson,  35  Miss.  504, 
72  Am.  Dec.  137;  Magee  v.  Magee,  37  Miss. 
138;  McCaughn  v.  Young,  85  Miss.  277,  37 
So.  839. 

Missouri:  Knowlton  v.  Smith,  36  Mo.  507, 
88  Am.  Dec.  152;  Thomas  v.  Babb,  46  Mo. 
384;  Bradley  v.  West,  60  Mo.  33;  Ivy  v. 
Yancey,  129  Mo.  601,  31  8.  W.  937;  Swopc 
V.  Ward,  185  Mo.  316,  84  S.  W.  896. 

Montana:  Peter  v.  Stephens,  11  Mont. 
116,  28  Am.  St.  Rep.  448,  27  Pac.  403. 

Nebraska:  Catling  v.  Lane,  17  Neb.  80, 
22  N.  W.  453;  Haywood  v.  Thomas,  17  Neb. 
237,  22  N.  W.  460;  Stcttnische  v.  Lamb,  18 
Neb.  625.  26  N.  W.  374;  Graham  v.  Flynn, 
21  Neb.  232,  31  N.  W.  742;  Parker  v.  Starr, 

21  Neb.  683,  33  N.  W.  424;  Colvin  v.  Re- 
publican Valley  Land  Asso.  23  Neb.  75,  8 
Am.  St.  Rep.  114,  36  N.  W.  361;  Gue  v. 
Jones,  25  Neb.  634,  41  N.  W.  555;  Omaha 
&  F.  Loan  &  T.  Co.  v.  Barrett,  31  Neb.  803, 
48  N.  W.  967;  Ccrvena  v.  Thurston,  69  Neb. 
343,  80  N.  W.  1048;  Beer  v.  Plant,  1  Neb. 
(unof.)  372,  96  N.  W.  348. 

Nevada:   McDonald  v.  Fox,  20  Nev.  364, 

22  Pac.  234. 

New  York:  Lewis  v.  New  York  &  H.  R. 
Co.  162  N.  Y.  202,  56  N.  E.  640. 

North  Carolina:  Parker  v.  Banks,  79  N. 
C.  480. 

Ohio:  Humphries  v.  Huffman,  33  Ohio  St 
395. 

Virginia:  Schaubucb  v.  Dillemuth  (Va.) 
60  S.  E.  746. 

West  Virginia:  Core  v.  Faupel,  24  W.  Va, 
238;  Swann  v.  Thayer,  36  W.  Va.  46,  14  S. 
E.  423. 

Wisconsin:  Pioneer  Wood  Pulp  Co.  t. 
Chandos,  78  Wis.  626.  47  N.  W.  661. 

United  States:  Shuffleton  v.  Nelson,  2 
Sawy.  540,  Fed.  Cas.  No.  12,822. 

A  writing  may  be  essential  to  render  a 
title  valid,  but  the  validity  of  the  title 
claimed  is  not  an  element  of  adverse  posses- 
sion. The  claim  and  the  intention  to  claim 
title,  and  the  possession,  however  the  title 
may  be  derived,  distinguish  adverse  pos- 
session from  that  of  a  mere  trespasser. 
Dothard  v.  Denson,  72  Ala.  541. 

The  intention  with  wliich  possession  is 
taken  of  land  is  a  test  of  its  adverse  charac- 
ter.   Grube  v.  Wells,  34  Iowa,  148. 

The  overt  acts  of  an  adverse  possessor 
must  leave  no  doubt  of  his  intention.  Rob- 
erts T.  Richards,  84  Me.  1,  24  Atl.  425. 

In  legal  contemplation,  to  constitute  com- 
plete possession  of  land  there  must  be  a 
corporeal  occupation  attended  by  a  manifest 
intention  to  hold  and  continue  it;  and,  when 
the  intention  is  plainly  to  hold  it  against  all 
other  persons,  the  possession  is  adverse  to 
tite  rights  of  the  true  owner.  Magee  v. 
Magee,  37  Miss.  138. 

No  matter  how  exclusive  and  hostile  to 
the  real  owner  in  appearance  a  possession 
is,  it  cannot  be  effectually  adverse  unless 
there  is  an  intent  on  the  part  of  the  occu- 
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pant  to  make  it  so.     Colvin  v.  Republican 
Valley  Land  Asso.  supra. 

The  intention  to  acquire  title  by  adverse 
possession  must  exist  in  order  that  the  stat- 
ute may  begin  to  run;  but  the  intention  to 
claim  the  land  need  not  exist  when  posses- 
sion is  taken.  It  is  occupying  with  intent  to 
claim  title  against  the  owner  which  renders 
the  possession  adverse.  Cerrena  t.  Thurs- 
ton, supra. 

In  order  to  establish  a  title  by  adverse 
possession,  it  is  not  enough  to  show  a  con- 
tinued occupancy  for  the  statutory  time,  but 
also  that  such  occupancy  was  with  the  in- 
tent to  claim  the  title  against  the  true 
owner.    Beer  v.  Plant,  supra. 

It  is  settled  doctrine  that  the  question 
of  adverse  possession  as  one  of  intention 
ought  to  be  found  by  a  jury,  or  in  some  way 
ascertained  as  an  essential  fact  without 
which  the  quality  of  the  possession  cannot 
be  determined.    Parker  v.  Banks,  supra. 

It  is  the  visible  and  hostile  possession 
with  an  intent  to  possess  that  constitutes 
its  adverse  character,  and  not  the*  remote 
motives  or  purposes  of  the  occupant.  Hum- 
phries V.  Huffman,  supra. 

To  constitute  an  adverse  possession,  there 
must  not  only  be  an  ouster  of  the  real  own- 
er, followed  by  an  actual,  notorious,  and 
continuous  possession  by  the  claimant  dur- 
ing the  statutory  period,  but  there  must 
have  existed  for  a  like  period  an  intention 
on  his  part  to  claim  in  hostility  to  the  title 
of  the  real  owner.  Port  Townsend  v.  Lewis, 
34  Wash.  413,  75  Pac.  982. 

The  occupancy  and  the  quo  animo  deter- 
mine the  adverse  character  of  a  possession 
of  land.  Jackson  ex  dem.  Bradstreet  v. 
Huntington,  6  Pet.  402,  8  L.  ed.  170. 

The  fact  of  possession  and  the  quo  ammo 
it  was  commenced  or  continued  are  the  only 
tests.  Smith  ex  dem.  Teller  ▼.  Burtis,  9 
Johns.  174;  Livingston  v.  Peru  Iron  Co.  9 
Wend.  511;  Bradstreet  v.  Clarke,  12  Wend. 
602;  Poor  t.  Horton,  15  Barb.  485;  Lewis 
V.  New  York  &  H.  R.  Co.  162  N.  Y.  202,  56 
N.  E.  540;  La  Crosse  v.  Cameron,  25  C.  C.  A. 
399,  46  U.  S.  App.  722.  80  Fed.  264;  Wood- 
ward v.  McReynolds,  2  Pinney   (Wis.)   268. 

(The  latter  case  was  overruled  in  Lamp- 
man  V.  Van  Alstyne,  94  Wis.  417,  69  N.  W. 
171,  but  in  respect  of  the  necessity  of  good 
faith.) 

Let  me  ask,  said  Chief  Justice  Savage  In 
Livingston  v.  Peru  Iron  Co.  supra,  what  is 
meant  by  the  quo  animoT  Is  it  an  intent 
to  take  possession  of  another  man's  land 
knowing  it  to  be  such,  and  to  make  it  his 
own  by  twenty  years'  possession  T  That 
will  not  be  pretended.  Such  an  entry  would 
be  a  mere  trespass,  and  the  person  so  tres- 
passing with  no  other  pretense  or  color  of 
title  will  always  be  a  trespasser.  The 
animo  then,  or  intent  with  which  an  entry 
is  made,  must  be  bona  fide, — an  entry  be- 
lieving in  good  faith  that  the  land  is  his 
and  that  he  has  title. 

When  an  adverse  possession  is  set  up,  all 
idea  of  right  is  excluded,  and  the  only  ques- 
tion is  quo  animo  the  possession  was  taken. 
Inncrarity  v.  Mims,  1  Ala.  660. 
16  L.R.A.(N.S.) 


And  this  must  necessarily  be  exclusive  of 
any  other  rights.  Smith  ex  dem.  Teller  T. 
Burtis  and  Livingston  v.  Peru  Iron  Co.  su- 
pra. 

The  defense  of  adverse  possession  as- 
sumes that  the  occupant  has  no  valid  legal 
paper  title.  If  he  had,  he  need  not  rely  on 
his  possession.  Bradstreet  v.  Clarke,  sa- 
pra. 

There  is  no  disseisin  of  the  true  owner  un- 
til there  is  an  adverse  occupation  with  an 
intention  to  claim  title.  Lewis  v.  New  York 
&  H.  R  Co.  supra. 

If  the  occupant  has  no  intention  of  claim- 
ing against  the  true  owner,  his  possession 
will  not  be  adverse,  and,  no  matter  how  long 
it  continues,  will  not  bar  the  owner's  right 
of  entry.  Litchfield  v.  Sewell,  97  Iowa,  247, 
66  N.  W.  104;  Magee  v.  Magee,  37  Miss. 
138. 

The  statute  does  not  run  in  favor  of  an 
occupant  of  land  who  entered  and  continued 
in  possession  with  no  intention  of  claiming 
it  as  his  own.  Kansas  City  MilL  Co.  v.  Ri- 
ley, 133  Mo.  674,  34  S.  W.  835. 

An  entry  upon  land  without  the  intention 
of  claiming  it,  and  a  possession  continued 
by  permission,  can  never  ripen  into  titla 
Chance  v.  Branch,  58  Tex.  490. 

Although  adverse  possession  depends  np- 
on  the  intention  with  which  the  possession 
is  taken  and  held,  and  the  intention  to 
claim  title  must  be  manifest,  yet  such  in- 
tention need  not  be  expressed  in  words. 
Haney  v.  Breeden,  100  Va.  781,  42  S.  E.  916. 

The  above-stated  principles  are  illustrated 
and  have  been  often  applied  in  boundary- 
line  cases,  where  a  landed  proprietor  has 
over-stepped  his  bounds  and  taken  posses- 
sion of  a  part  of  his  neighbor's  land.  If  in 
such  a  case  he  encroached  by  mistake,  not 
knowing  the  location  of  the  true  line,  and 
intending  to  claim  no  more  land  than  h< 
really  owned  and  was  entitled  to  possess, 
his  possession  is  not  an  adverse  one,  and 
will  not  give  him  title  no  matter  how  long 
he  actually  holds  it.  Shirey  v.  Whitlow,  80 
Ark.  444,  97  S.  W.  444;  Goodwin  v.  Gari- 
baldi, 83  Ark.  74,  102  S.  W.  706;  Gordon  v. 
Booker,  97  Cal.  5186,  32  Pac.  693;  Reybum 
V.  Booker  (Cal.j  32  Pac.  594;  Silver  Creek 
Cement  Corp.  v.  Union  Lime  &  Cement  Co. 
138  Ind.  297,  35  N.  E.  125,  37  N.  E.  721; 
Mills  V.  Penny,  74  Iowa,  172,  7  Am.  St.  Rep. 
474,  37  N.  W.  135;  Bradley  v.  Burkhart 
(Iowa)  115  N.  W.  597;  Crawford  v.  Hebrew 
(Kan.)  96  Pac.  348;  Lincoln  v.  Edgecomb, 
31  Me.  345;  Worcester  v.  Lord.  66  Me.  26S. 
96  Am.  Dec.  456;  Preble  v.  Maine  C.  R  Ca 
8S  Me.  200,  21  L.R.A.  829,  35  Am.  St  Rep. 
366,  27  Atl.  149;  Krider  v.  Milner.  99  Ma 
145.  17  Am.  St.  Rep.  549.  12  S.  W.  461; 
McDonald  v.  Fox,  20  Nev.  364,  22  Pac.  234; 
Kirkman  v.  Brown,  93  Tenn.  476,  27  8.  W. 
709. 

This  is  because  a  possession  taken  by  mis- 
take or  inadvertence,  and  not  of  purpose 
and  intention,  is  not  adverse.  M'Kenny  v. 
Kenny,  1  A.  K.  Marsh.  460;  Smith  v.  Mor- 
row, 5  Litt.  (Kv.)  210;  Hunter  v.  Chrismsii, 
6  B.  Mon.  463';  Abbott  ▼.  Abbott.  51  Ma 
575;  Davis  v.  Furlow,  27  Md.  536;  ThomM 
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y.  Babb,  46  Mo.  384;  Yesler  v.  Holmes,  39 
Wash.  34,  80  Pac.  851. 

Though  the  cases  are  not  in  harmony  up- 
on the  question,  the  great  weight  of  au- 
thority is  in  favor  of  the  view  that,  if  a 
person  occupies  the  land  of  another  through 
a  misapprehension  or  mistake  as  to  the 
boundaries  of  his  own  land,  with  no  inten- 
tion to  claim  as  his  own  what  does  not  be- 
long to  him,  but  only  to  claim  to  the  true 
line,  he'  does  not  hold  adversely.  Schau- 
buch  V.  Dillemuth   (Va.)  60  S.  E.  746. 

If,  by  mistake,  one  incloses  another's  land 
and  claims  it  .as  bis  own,  his  actual  posses- 
sion will  work  a  disseisin  of  the  owner;  but 
if  he,  in  ignorance  of  the  true  boundary, 
makes  a  mistake  in  laying  his  fence,  claim- 
ing only  to  the  true  line  as  it  may  subse- 
quently be  ascertained,  his  possession  will 
not  be  adverse.  Bowers  v.  Ledgerwood,  25 
Wash.  14,  64  Pac.  936;  Suksdorf  v.  Hum- 
phrey, 36  Wash.  1,  77  Pac  1071;  Thomely 
V.  Andrews,  45  Wash.  413,  88  Pac.  757. 

But,  if  the  landowner  takes  possession 
of  a  part  of  his  neighbor's  land  with  the  ex- 
press intention  of  holding  it  as  a  part  of  his 
own,  and  does  so  hold  it  uninterruptedly  for 
the  statutory  time,  openly  and  notoriously, 
his  possession  is  adverse,  and  will  ripen  into 
title  notwithstanding  he  was  all  the  time 
mistaken  in  locating  his  boundary  line.  Shi- 
rey  v.  Whitlow  and  Goodwin  v.  Garibaldi, 
supra;  French  v.  Pearce,  8  Conn.  440,  21  Am. 
Dec.  680;  Rennert  v.  Shirk,  163  Ind.  542, 
72  N.  E.  546;  Anderson  v.  Buchanan  (Iowa) 
116  N.  W.  694;  Hitchings  v.  Morrison,  72 
Me.  331;  Sadtler  v.  Peabody  Heights  Co. 
66  Md.  1,  10  Atl.  599;  Matthews  v.  Lake 
Shore  &  M.  S.  R.  Co.  110  Mich.  170,  64 
Am.  St.  Eep.  336,  67  N.  W.  1111;  Seymour, 
S.  &  Co.  v.  Carli,  31  Minn.  81,  16  N.  W.  495; 
Weeks  v.  Upton,  99  Minn.  410,  109  N.  W. 
828;  Mather  v.  Walsh,  107  Mo.  121,  17  S. 
W.  755;  Crary  v.  Goodman,  22  N.  Y.  170; 
Barnes  v.  Light,  116  N.  Y.  34,  22  N.  E.  441; 
Hindley  v.  Manhattan  R.  Co.  185  N.  Y.  335, 
78  N.  E.  276;  Eldridge  v.  Kenning,  35  N.  Y. 
S.  R.  190,  12  N.  Y.  Supp.  693;  Gist  v.  Doke, 
42  Or.  225,  70  Pac.  704;  Sommer  v.  Comp- 
ton  (Or.)  96  Pac.  124;  Thompson  v.  Milford, 
7  Watts,  442;  Brown  v.  M'Kinney,  9  Watts, 
565,  36  Am.  Dec.  139;  Logan  v.  Meade  (Tex. 
Civ.  App.)  98  S.  W.  210;  Brown  v.  Leete,  6 
Sawy.  332,  2  Fed.  440. 

He  who  maintains  notorious,  uninterrupt- 
ed, and  unexplained  possession  of  land  for 
twenty  years  will  thereafter  be  presumed  to 
have  done  so  adversely  to  all  the  world,  not 
excepting  his  neighbor  on  the  other  side  of 
his  fence.  "The  fact  that  the  land  in  con- 
troversy lies  contiguous  to  a  fence  dividing 
the  possession  of  the  occupant  from  that  of 
the  party  claiming  title  does  not  distinguish 
that  situation  in  principle  from  any  other." 
Wollman  v.  Ruehfe,  104  Wis.  603,  80  N.  W. 
919. 

Although  a  possession  of  land  is  not  ad- 
verse when  it  is  held  by  a  person  believing 
it  to  be  within  the  boundaries  of  his  deed, 
but  with  no  intention,  if  it  is  not,  to  with- 
hold it  from  the  true  owner,  still,  if  such 
an  one  holds  the  outlying  land  under  a  claim 
16  L.R.A.(N.S.) 


of  right,  not  doubtfully  or  tentatively,  but 
specifically  and  affirmatively,  intending  to 
contest  any  e£fort  to  take  it  away,  his  pos- 
session is  adverse.  The  distinction  is  that, 
if  the  possessor  does  in  fact  claim  the  land 
against  the  world,  the  statute  is  set  in  mo- 
tion; if  he  merely  claims  it  until  it  is  de- 
termined whether  it  is  within  his  lines  or 
not,  the  statute  does  not  run.  Wiess  v. 
Goodhue  (Tex.  Civ.  App.)  102  S.  W.  793. 

A  frequent  recurrence  to  elementary 
truths  in  any  science  is  the  greatest  safe- 
guard against  error;  and  in  the  ultimate 
analysis  of  the  doctrine  of  adverse  posses- 
sion the  distinctive  element  which  supports 
the  rule  that  one  who,  by  mistake,  occupies 
for  twenty  years  or  more  land  not  covere<l 
by  his  deed,  with  no  intention  to  claim  title 
beyond  his  true  boundary  wherever  that 
may  be,  does  not  acquire  title  by  adverso 
possession  to  land  beyond  the  true  line,  at 
once  becomes  apparent.  It  is  aptly  suggest- 
ed in  the  familiar  test  imposed  by  Bracton: 
Qwerendum  est  a  judice  quo  animo  hoe 
feoerit.  The  inquiry  must  be  quo  animo  is 
the  possession  taken  and  held.  If,  for  in- 
stance, one  in  ignorance  of  his  true  bound- 
aries takes  and  holds  possession  by  mistake 
up  to  a  certain  fence  oeyond  his  limits  up- 
on the  claim  and  in  the  belief  that  it  is  the 
true  line,  with  the  intention  to  claim  title, 
and  thus,  if  necessary,  to  acquire  title  by 
possession  up  to  that  fence,  such  possession, 
having  the  requisite  duration  and  continu- 
ity, will  ripen  into  title.  If,  on  the  other 
hand,  one  through  ignorance,  inadvertence, 
or  mistake  occupies  up  to  a  given  fence  be- 
yond his  true  boundary  because  he  believes 
it  to  be  the  true  line,  but  has  no  intention 
to  claim  title  to  that  extent  if  it  should  be 
ascertained  that  the  fence  is  on  his  neigh- 
bor's land,  an  indispensable  element  of  ad- 
verse possession  is  wanting.  In  such  a 
case  the  intent  to  claim  title  exists  only  up- 
on the  condition  that  the  fence  is  on  the 
true  line.  The  intention  is  not  absolute, 
but  provisional,  and  the  possession  is  not 
adverse.  Thus,  it  is  perceived  that  posses- 
sion by  mistake  may  or  may  not  work  a  dis- 
seisin. It  is  not  merely  the  existence  of  a 
mistake,  but  the  presence  or  absence  of  the 
requisite  intention  to  claim  title,  that  fixes 
the  character  of  the  entry  and  determines 
the  question  of  disseisin.  The  distinction 
is  neither  subtle,  recondite,  nor  refined,  but 
simple,  practical,  substantial.  Preble  v. 
Maine  C.  R.  Co.  85  Me.  260,  21  L.R.A.  829, 
35  Am.  St.  Rep.  466,  27  Atl.  149. 

When  a  boundary  line  between  adjoining 
landowners  is  perpetually  in  dispute,  and 
neither  has  actual  occupation  to  any  definite 
line,  there  is  no  adverse  possession  beyond 
the  true  line.  Liddle  v.  Blake,  131  Iowa, 
165,  105  N.  W.  649. 

When  there  is  an  entry  with  the  intention 
of  asserting  ownership,  followed  by -a  con- 
tinuing exclusive  and  visible  occupation  of 
the  land  under  a  claim  to  it,  and  the  exer- 
cise of  common  and  usual  acts  of  ownership 
in  disregard  of  the  claims  of  others,  the  pos- 
session is  adverse,  and  the  statute  runs. 
Collett  v.  Vanderburgh  County,  119  Ind.  27, 
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4  L.R.A.  321,  21  N.  E.  329;  May  v.  Dobbing, 
166  Ind.  331,  77  N.  E.  353;  Booth  v.  Small, 
26  Iowa,  177;  Cool  v.  Kelly,  78  Minn.  102, 
80  N.  W.  861;  Parker  ▼.  Southwick,  6  Watts. 
377;  Thompson  v.  Milford,  7  Watts,  442. 

An  open,  notorious,  exclusive,  and  adverse 
occupation  of  land  under  a  recorded  convey- 
ance and  a  claim  of  ownership  according  to 
that  title,  unbroken  for  more  than  twenty 
years,  gives  a  perfect  title,  when  the  grant- 
or conveyed  the  whole  and  the  occupant  took 
the  conveyance  in  good  faith,  notwithstand- 
ing the  grantor,  by  mistake,  took  possession 
of  more  land  than  he  was  entitled  to,  and 
the  legal  rule  that  possession  under  a  mis- 
take gives  the  possessor  no  right.  Otis  v. 
Moulton,  20  Me.  205. 

Ignorance  of  a  disseisor  as  to  who  is  the 
real  owner  does  not  make  Iiis  entry  the  less 
adverse,  and  has  no  effect  upon  prescriptive 
ri^ht  when  possession  is  taken  and  main- 
tained against  all  the  world.  Handley  v. 
Manhattan  R.  Co.  186  N.  Y.  336,  78  N.  E. 
276. 

One  who  owns  a  lot  in  fee  simple,  and 
takes  possession  of  an  adjoining  lot  belong- 
ing to  the  municipality,  and  holds  posses- 
sion under  a  claim  of  right  without  color 
of  title  for  twenty  years  and  more  by  build- 
ing and  occupying  a  stable  thereon,  acquires 
title  thereto  by  adverse  possession,  and  to 
the  boundaries  of  the  lot  appurtenant  to 
such  stable,  where  they  have  been  marked 
and  described  by  the  municipal  assessors, 
and  he  has  been  assessed  for  and  paid  the 
taxes  upon  such  lot  for  several  years.  Bal- 
timore V.  Rowe  (Md.)  67  Atl.  93. 

One  who  goes  upon  land  supposing  by 
mistake  that  it  has  remained  unsold  by  the 
state  and  is  open  to  settlement,  and  make4 
his  home  upon  it  believing  it  to  be  his  own 
and  ignorant  of  any  other  claim,  has  a 
possession  adverse  to  all  the  world.  Jones 
V.  Porter,  3  Penr.  &  W.  132. 

To  acquire  a  title  to  land  in  Utah  by  ad- 
verse possession  under  the  statute  of  that 
state,  the  possession  must  not  only  be  con- 
tinuous for  seven  years,  but  actual,  open, 
and  notorious,  with  an  intention  on  the  part 
of  the  possessor  to  claim  the  title  as  owner, 
and,  in  addition,  the  payment  by  him  of  all 
the  taxes  lawfully  charged  upon  the  land. 
Dienan  t.  Nelson,  26  Utah,  186,  72  Pac. 
936. 

h.  Claim  of  HgM. 

An  adverse  possession,  according  to  a  very 
great  many  of  the  courts,  must  invariably 
be  accompanied  by  a  claim  of  right, — owner- 
ship usually  on  the  part  of  the  adverse  pos- 
sessor. The  favorite  phrase  used  to  desig- 
nate this  is  "claim  or  color  of  title,"  mean- 
ing thereby  either  claim  of  title,  or  color 
of  title  in  the  alternative. 

United  States:  Jackson  ex  dem.  Brad- 
street  V.  Huntington.  5  Pet.  402,  8  L.  ed. 
170;  Ewing  v.  Burnet,  11  Pet.  41,  9  L.  ed. 
624;  Harvey  v.  Tvler,  2  Wall.  328,  17  L. 
ed.  871;  Sharon  v.  Tucker.  144  U.  S.  533. 
36  L.  ed.  532,  12  Sup.  Ct.  Rep.  720;  Wilkes 
V.  Elliot,  5  Cranch,  C.  C.  611,  Fed.  Cas.  No. 
IS  L.R.A.(N.S.) 


17,660;  Taggart  v.  Stanberry,  2  McLean. 
543,  Fed.  Cas.  No.  13,724;  Sacket  v.  Mc- 
Donnell, 8  Biss.  394,  Fed.  Cas.  No.  12,202; 
Jackson  ex  dem.  Sparkman  v.  Porter,  1 
Paine,  457,  Fed.  Cas.  No.  7,143;  Eastern 
Oregon  Land  Co.  ▼.  Cole,  36  C.  C.  A.  100, 
92  Fed.  949. 

Alabama:  Badger  v.  Lyon,  7  Ala.  664; 
Doe  ex  dem.  Farmer  v.  Eslava,  11  Ala.  1028; 
Hinton  v.  Nelms,  13  Ala.  222;  Doe  ex  dem. 
Kennedy  v.  Townsley,  16  Ala.  239;  Herbert 
V.  Hanrick,  16  Ala.  581;  Parks  v.  Barnett, 
104  Ala.  438,  16  So.  136;  Beasley  t.  Howell 
117  Ala.  499,  22  So.  989;  Henry  v.  Brown, 
143  Ala.  446,  39  So.  326;  McCi«ary  ▼.  Jack- 
son Lumber  Co.  148  Ala.  247,  41  So.  822; 
McDaniel  v.  Sloss  Iron  &  Steel  Co.  (Ala.) 
44  So.  706;  Frick  v.  Harper  (Ala.)  46  Sa 
453. 

California:  Thompson  v.  Pioche,  44  Cal. 
508;  Thompson  v.  Felton,  54  Cal.  547;  Un- 
ger  v.  Mooney,  63  Cal.  586,  49  Am.  Rep.  100. 

Delaware:  O'Daniel  v.  Baker's  Union,  4 
Houst.  (Del.)  488. 

Georgia:  Laramore  v.  Minish,  43  Ga.  282; 
Wiggins  v.  Brewster  (Ga.)  62  S.  E.  40. 

Illinois:  Illinois  C.  R.  Co.  t.  Houghton, 
126  111.  233,  1  L.R.A.  213,  9  Am.  St.  Rep. 
581,  18  N.  E.  301;  Shaw  v.  Schoonover,  130 
111.  448, 22  N.  E.  589;  Zimgibl  v.  Calumet  & 
C.  Canal  &  Dock  Co.  157  III.  430,  42  N.  E 
431;  Ely  v.  Brown,  183  111.  575,  56  N.  E. 
181;  Illinois  C.  R.  Co.  v.  Hatter,  207  111.  88, 
69  N.  E.  751;  Roby  v.  Calumet  &  C.  Canal 
&  Dock  Co.  211  111.  173,  71  N.  E.  822;  Clark 
V.  Jackson,  222  111.  13,  78  N.  E.  6;  Page  v. 
Bellamy,  222  111.  556,  78  N.  E.  938;  Purtle 
v.  Bell,  226  111.  523,  80  N.  E.  350. 

Indiana:  Moore  v.  Worley.  24  Ind.  81; 
Peck  V.  Louisville,  N.  A.  &  G.  R.  Co.  101 
Ind.  366;  Worthley  v.  Burbanks,  146  Ind. 
534,  46  N.  E.  779;  Wood  v.  Ripley,  27  Ind. 
App.  366,  61  N.  E.  608. 

Iowa:  Jones  v.  HocKman,  12  Iowa,  101; 
Clagett  V.  Conlee,  16  Iowa,  487;  Booth  y. 
Small,  25  Iowa,  177;  Hamilton  v.  Wright, 
30  Iowa,  480;  Grube  v.  Wells,  34  Iowa.  148; 
Lamm  v.  Wilmer,  36  Iowa,  244;  Solberg 
V.  Decorah,  41  Iowa,  601;  Davenport  V. 
Sebring,  52  Iowa.  364,  3  N.  W.  403;  Dona- 
hue v.  I.Annan,  70  Iowa,  73,  30  N.  W.  8; 
Doolittle  V.  Bailer.  85  Iowa,  398.  62  N.  W. 
337;  Hintrager  v.  Smith.  89  Iowa,  270,  66  N. 
W.  456;  Wickham  v.  Henthom,  91  Iowa, 
242,  59  N.  W.  276;  Rae  v.  Miller.  99  Iowa. 
660,  68  N.  W.  899;  Biglow  v.  Hitter.  131 
Iowa,  213.  108  N.  W.  218;  Schrimper  v.  Chi- 
cago, M.  4  St.  P.  R.  Co.  116  Iowa,  35,  82  N. 
W.  916. 

Kentucky:  Ohio  &  B.  P.  R.  (3o.  v.  Wooten, 
20  Ky.  L.  Rep.  383,  46  S.  W.  681 ;  Vincent 
v.  Willis,  26  Ky.  L.  Rep.  842,  82  R.  W.  583. 

Louisiana:  Wafer  v.  Pratt,  1  Rob.  (La.) 
41,  36  Am.  Dec.  681;  Simon  v.  Richard,  42 
La.  Ann.  842,  8  So.  629. 

Maryland:  Dean  v.  Brown,  23  Md.  11, 
87  Am.  Dec.  655;  Davis  v.  Furlow.  27  Md. 
636;  Sadtler  v.  Peabody  Heights  Co.  66  Md. 
1,  10  Atl.  599. 

Massachusetts:  Gayetty  v.  Bethune,  14 
Mass.  53,  7  Am.  Dec.  188*;  Bond  v.  O'Uan, 
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177  Mass.  139,  83  Am.  St.  Rep.  265,  58  N. 
E.  275. 

Minnesota:  Washburn  v.  Cutter,  17  Minn. 
861,  Gil.  335;  Sawbridge  t.  Fergus  Falls, 
101  Minn.  378,  112  N.  W.  385. 

Mississippi:  Adams  T.  Guice,  30  Miss. 
397;  Snodgrass  v.  Andrews,  30  Miss.  472, 
64  Am.  Dec.  169;  Dixon  r.  Cook,  47  Miss. 
220;  Gladney  v.  Barton,  51  Miss.  220;  Davis 
T.  Bowmar,  55  Miss.  671. 

Missouri:  Pease  v.  Laweon,  33  Mo.  86; 
Bowman  v.  Lee,  48  Mo.  335;  Fugate  v. 
Pierce,  49  Mo.  441;  Dalby  v.  Snuffer,  57  Mo. 
294;  Bradley  v.  West,  60  Mo.  33;  Bake- 
well  V.  McKee,  101  Mo.  837,  14  S.  W.  119; 
Brown  v.  Chicago,  B.  &  K.  0.  R.  Co.  101  Mo. 
484,  14  S.  W.  719;  Wilkerson  v.  Eilers,  114 
Mo.  246,  21  S.  W.  614;  Hunnewell  v.  Bur- 
cliett,  152  Mo.  611,  54  S.  W.  487;  Hunne- 
well T.  Adams,  163  Mo.  440,  65  S.  W.  96; 
Hunnewell  v.  Williams,  154  Mo.  136,  65  S. 
W.  221;  Baber  v.  Henderson,  156  Mo.  566, 
79  Am.  St.  Rep.  540,  57  8.  W.  719;  Steven- 
son V.  Black,  168  Mo.  649,  68  S.  W.  909; 
Swope  V.  Ward,  186  Mo.  316,  84  S.  W.  895; 
Taylor  v.  Planet  Property  &,  Financial  Co. 

78  Mo.  App.  137. 

Montana:  Peter  v.  Stephens,  11  Mont.  115, 

28  Am.  St.  Rep.  448,  27  Pac.  403. 
Nebraska:  Hoffine  v.  Ewings,  60  Neb.  729, 

84  N.  W.  93. 

New  Hampshire:  Grant  v.  Fowler,  39  N. 
H.  101. 

New  York:  Smith  ex  dem.  Teller  v.  Bur- 
tis,  9  Johns.  174;  Jackson  ex  dem.  Swart- 
wout  V.  Johnson,  5  Cow.  74,  16  Am.  Dec. 
433;  La  Frombois  v.  Jackson,  8  Cow.  689, 
18  Am.  Dec.  463;  Jackson  ex  dem.  Gee  v. 
Oltz,  8  Wend.  440;  Watson  v.  New  York 
C.  R.  Co.  6  Abb.  Pr.  N.  S.  91;  Poor  v.  Hor- 
ton,  15  Barb.  485;  Sherry  v.  Frecking,  4 
Duer,  452;  Miller  v.  Piatt,  6  Duer,  272; 
Sturges  V.  Parkhurst,  18  Jones  &  S.  306; 
Bedell  v.  Shaw,  59  N.  Y.  46;  Burbank  v. 
Fay,  66  N.  Y.  57;  Bliss  v.  Johnson,  94  N.  Y. 
235;  Barnes  v.  Light,  116  N.  Y.  34,  22  N.  E. 
441;  Doherty  v.  Matsell,  119  N.  Y.  646,  23 
N.  E.  994;  McCabe  v.  Kenny,  52  Hun,  614, 
6  N.  Y.  Supp.  678;  Willey  v.  Greenfield,  64 
App.  Div.  220,  71  N.  Y.  Supp.  1046;  Mono- 
han  V.  New  York  C.  &  H.  R.  R.  Co.  31  Misc. 
619,  66  N.  Y.  Supp.  37;  Andrews  v.  Delhi  & 
S.  Teleph.  Co.  36  Misc.  26,  72  N.  Y.  Supp. 
50,  Affirmed  in  66  App.  Div.  616,  73  N.  Y. 
Supp.  1129;  Hindley  v.  Metropolitan  Elev 
R.  Co.  42  Misc.  56,  85  N.  Y.  Supp.  561. 

North  Carolina:  Gilchrist  v.  McLaughlin, 

29  N.  C.  (7  Ired.  L.)  310;  Parker  t.  Banks. 

79  N.  C.  480. 

Oklahoma:  Wade  v.  Crouch,  14  Okla.  593, 
78  Pac.  91. 

Oregon:  Swift  v.  Mulkey,  17  Or.  532,  21 
Pac.  871 ;  Hicklin  v.  McClear,  18  Or.  126,  22 
Pac.  1057;  Beale  v.  Hite,  35  Or.  176,  57  Pac. 
822,  58  Pac.  102;  Altschul  v.  O'Neill,  35  Or. 
202,  58  Pac.  95;  Sommer  v.  Compton  (Or.) 
96  Pac.  124. 

Pennsylvania:  Long  v.  Mast,  11  Pa.  189; 
Bradford  v.  Guthrie,  4  Brewst.  (Pa.)  351; 
Schwab  V.  Bickel,  11  Pa.  Super.  Ct.  312. 

South  Carolina:  Langston  t.  Cothran,  78 
S.  C.  23,  58  S.  E.  966. 
15  L.RA.(N.S.) 


Tennessee:  Waterhouse  v.  Martin,  Peck 
(Tenn.)  392;  Turner  v.  Turner,  2  Sneed,  26. 

Texas:  Portis  v.  Hill,  3  Tex.  273;  Canta- 
grel  V.  Von  Lupin,  58  Tex.  570;  Mhoon  v. 
Cain,  77  Tex.  316,  14  S.  W.  24;  Forsod  v. 
Golson,  77  Tex.  666,  14  S.  W.  232;  Schlei- 
cher V.  Gatlin,  85  Tex.  270,  20  8.  W.  120; 
Beall  V.  Evans,  1  Tex.  Civ.  App.  443,  20  S. 
W.  945;  Converse  v.  Ringer,  6  Tex.  Civ.  App. 
51,  24  8.  W.  705. 

Utah:  Salt  Lake  Invest.  Co.  v.  Fox,  32 
Utah,  301,  13  L.R.A.(N.S.>  627,  90  Pac. 
564. 

Virginia:  Nowlin  ▼.  Reynolds,  26  Gratt. 
137;  Creekmur  v.  Creekmur,  76  Va.  430; 
Atkinson  v.  Smith,  2  Va.  Dec.  373,  24  S.  E. 
001;  Virginia  Midland  R.  Co.  v.  Barbour,  97 
Va.  118,  33  S.  E.  554;  Schaubuch  v.  Dille- 
muth   (Va.)   60  S.  E.  745. 

Washington:  Bellingham  Bay  Land  Co.  t. 
Dibble,  4  Wash.  764,  31  Pac.  30;  Wilcox  v. 
Smith,  38  Wash.  585,  80  Pac.  803;  Yesler 
V.  Holmes,  39  Wash.  34,  80  Pac.  861 ;  Lohse 
v.  Burch,  42  Wash.  166,  84  Pac.  722. 

West  Virginia :  Cooey  v.  Porter,  22  W.  Va. 
120;  Core  v.  Faupel,  24  W.  Va.  238;  Storrs 
V.  Feick,  24  W.  Va.  606;  Oney  v.  Clendenin, 
28  W.  Va.  34;  Heavner  v.  Morgan,  41  W. 
Va.  428,  23  S.  E.  874;  Maxwell  v.  Cunning- 
ham, 50  W.  Va.  298,  40  S.  E.  499;  Wade 
V.  McDougle,  59  W.  Va.  113,  52  S.  E.  1026. 

Wisconsin:  North  v.  Hammer,  34  Wis. 
425;  Pepper  v.  O'Dowd,  39  Wis.  538;  Graev- 
en  V.  Dieves,  68  Wis.  317,  31  N.  W.  914; 
Dhein  v.  Beuscher,  83  Wis.  316,  63  N.  W. 
551. 

An  adverse  possession  must  be  under  a 
claim  though  not  necessarily  under  color  of 
title.  Swift  V.  Mulkey  and  Oney  v.  Clen- 
denin, supra. 

Although  a  possession  may  be  sufficiently 
long,^  open,  notorious,  and  continuous  to  rf- 
pen  into  a  title,  yet  it  will  never  do  so  un- 
less it  is  held  under  a  claim  of  Tight  or 
color  of  title.  Without  one  or  the  other  of 
these  essentials,  no  matter  how  open  and 
notorious,  or  long-continued  the  possession, 
it  can  never  ripen  into  a  title.  Lohse  v. 
Burch,  supra. 

To  constitute  an  adverse  possession  there 
must  in  all  cases  be  a  claim  of  title;  but 
a  deed  need  not  be  shown  as  evidence  of  that 
title.  Jackson  ex  dem.  Gee  v.  Oltz,  8  Wend. 
440. 

To  acquire  a  title  by  possession,  two 
things  must  concur,  viz.,  an  occupation,  ac- 
tual or  constructive,  and  a  claim  of  owner- 
ship. Neither  is  effectual  without  the  other. 
Davis  V.  Bowmar,  55  Miss.  671. 

The  statute  of  limitations  does  not  run 
when  the  possession  is  not  accompanied  by 
acts  or  claims  of  ownership.  Burke  v. 
Adams,  80  Mo.  505,  50  Am.  Rep.  510. 

No  length  of  time  will  ripen  into  title  a 
possession  without  a  claim  of  ownership  and 
intention  to  hold  adversely  to  the  true  own- 
er. When  one  claims  under  no  title,  and  as- 
serts no  right  of  his  own,  time  has  nothing 
upon  which  to  act  to  develop  an  imperfect 
beginning  into  a  perfect  and  completed  title 
at    the    end   of   the    statutory    limitation. 
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Baber  r.  Henderson,  166  Mo.  566,  79  Am.  St. 
Rep.  640,  57  8.  W.  719. 

An  occupant  who  claims  by  adverse  pos- 
session must  show  that  he  occupied  adverse- 
ly and  as  owner  during  the  entire  statutory 
period.  Knight  v.  Denman,  64  Neb.  814, 
90  N.  W.  863. 

To  establish  title  by  adverse  possession,  it 
is  incumbent  upon  the  possessor  to  show 
that  he  and  his  grantors  have  held  the  land 
in  hostility  to  the  true  owner,  and  claimed 
the  entire  title  thereto.  Doherty  v.  Mat- 
sell,  119  N.  Y.  646,  23  N.  B.  994. 

It  is  essential  to  support  adverse  posses- 
sion, or  title  by  prescription,  which  is  in 
substance  the  same,  to  prove  an  entry  up- 
on the  premises  under  a  claim  of  right  ad- 
verse to  the  true  owner.  Ilindley  v.  Metro- 
politan Elev.  R.  Co.  42  Misc.  56,-  85  N.  Y. 
Supp.  561. 

When  an  adverse  possession  is  not  found- 
ed upon  a  deed,  or  a  judgment  or  decree  of 
some  competent  court,  there  must  be  some 
unequivocal  assertion  of  title  in  the  posses- 
sor exclusive  of  every  other  right;  but  such 
assertion  may  be  oral.  Sherry  v.  Frecking, 
4  Duer,  452. 

It  is  an  indispensable  requisite  to  an  ad- 
verse possession  that  it  be  accompanied  by 
a  claim  of  title  or  ownership  in  the  occu- 
pant. Beale  v.  Hite,  35  Or.  176,  67  Paa 
322,  68  Pac.  102;  Altschul  v.  O'Neill,  35 
Or.  202,  68  Pac.  95. 

It  is  essential  to  an  adverse  possession 
that  the  occupant  shall  claim  the  land  as 
his  own  and  against  everybody  else.  Brad- 
ford V.  Guthrie,  4  Brewst.   (Pa.)   351. 

The  occupant  must  claim  against  all  per- 
sons and  in  subserviency  to  none.  He  must 
claim  and  act  as  if  the  land  belonged  to 
him.    Long  v.  Mast,  11  Pa.  189. 

The  statute  of  limitations  will  not  run 
at  all  unless  there  is  an  adverse  possession. 
The  possessor  must  claim  the  property  as 
his  own, — ^the  entire  estate  in  it.  Turner  v. 
Turner,  2  Sneed,  26. 

The  accepted  doctrine  of  all  the  cases  Is 
that  the  elements  of  an  adverse  possession 
in  reference  to  conflicting  claims  and  the 
statutory  prescriptive  bar  consist  of  an  ex- 
clusive, actual,  continued  holding  under  a 
colorable  claim  of  title.  Bellingham  Bay 
Land  Co.  ▼.  Dibble,  4  Wash.  764,  31  Pac. 
30. 

One  who  claims  title  to  land  against  the 
legal  owner  is  bound  to  show  his  color  or 
claim  of  title,  and  that  it  covers  the  land 
or  part  of  the  land  in  controversy,  and  that 
he  entered  upon  the  land  under  it.  Max- 
well T.  Cunningham,  60  W.  Va.  298,  40  S. 
E.  499. 

The  quality  and  extent  of  the  right  of  pos- 
session depend  upon  the  claim  which  goes 
with  it.    Bedell  v.  Shaw,  59  N.  Y.  46. 

It  is  the  claim  of  title  that  makes  the 
possession  adverse  to  all  others.  Davis  v. 
Furlow,  27  Md.  536. 

The  claim  of  possession  must  be  the  as- 
sumption of  right  to  the  land  from  the 
time  of  entry  and  a  subsequent  holding  of 
it  with  assertion  of  right.  Washburn  v. 
Cutter,  17  Minn.  361,  Gil.  335. 
16  L.R.A.{N.S.) 


The  statute  of  limitations  demands  ten 
years  of  posse8ai(»i  with  claim  of  title  be- 
fore the  land  is  lost  to  the  owner.  Wado 
V.  McDougle,  59  W.  Va.  113,  52  S.  B. 
1026. 

An  adverse  possession  must  be  accom- 
panied with  a  bona  fide  claim  of  title  against 
the  title  of  all  other  persons.  A  mere  naked 
possession  without  a  claim  of  right,  no  mat- 
ter how  long  continued,  never  ripens  into 
a  good  title.  In  all  cases  a  bona  fide  claim 
of  title  is  essential.  Creekmur  ▼.  Creek- 
mur,  75  Va.  430. 

It  is  well  settled  that,  in  order  to  consti- 
tute an  adverse  possession  so  as  to  confer  a 
right  upon  the  person  holding  it,  or,  rather, 
to  bar  a  recovery  by  the  true  owner,  the 
possession  must  have  been  under  a  claim 
of  right.    Adams  v.  Guice,  30  Miss.  397. 

It  is  well  settled  that,  in  order  to  bar  the 
true  owner  of  land  of  his  right  of  posses- 
sion where  the  occupant  holds  without  col- 
or of  title,  the  possession  must  be  under  a 
claim  of  ownership,  as  well  as  open,  notori- 
ous, adverse,  and  continuous  for  the  stat- 
utory period.  Wilkerson  v.  Eilers,  114  Ma 
245,  21  S.  W.  614. 

The  rule,  in  both  law  and  equity,  estab- 
lished by  an  unbroken  course  of  authority, 
is  that  a  possession,  to  be  adverse,  must  be 
accompanied  by  a  positive  and  exclusive 
claim  of  the  entire  title.  Dean  v.  Brown, 
23  Md.  11,  87  Am.  Dec.  655. 

It  is  elementary  law  that  an  adverse  pos- 
session which  will  ripen  into  title  must  be 
under  a  claim  of  right.  Bond  ▼.  O'Gara, 
177  Mass.  139,  83  Am.  St.  Rep.  266,  68  N.  E. 
276. 

The  authorities  are  uniform  and  ground- 
ed on  fundamental  principles,  to  the  effect 
that  a  possession,  to  give  title  to  real  es- 
tate, must  be  in  opposition  and  adverse  to 
the  constructive  possession  of  the  holder  of 
the  legal  title.  It  must  be  under  a  claim  of 
ownership  inimical  to  the  possession  of  the 
legal  proprietor  and  all  others.  HoflSne  v. 
Ewings,  60  Neb.  729,  84  N.  W.  93. 

The  entry  must  be  made  with  a  defined 
claim  of  title  and  possession,  to  constitate 
an  adverse  possession.  Pepper  v.  ODowd, 
39  Wis.  538;  Graeven  t.  Dieves,  68  Wis. 
317,  31  N.  W.  914. 

An  entry  without  claim  or  color  of  title 
is  a  mere  trespass.  Ewing  v.  Burnet,  11 
Pet.  41,  9  L.  ed.  624. 

And  a  mere  trespasser  without  claim  or 
color  of  title  does  not  hold  adversely.  Jack- 
son ex  dem.  Bradstreet  v.  Huntington,  6 
Pet.  402,  8  L.  ed.  170. 

An  adverse  possession  of  land  which  suf- 
fices to  overthrow  the  constructive  posses- 
sion of  the  owner  is  not  the  mere  invasion 
of  a  wrongdoer,  but  the  actual,  exclusive, 
and  continuous  possession  of  one  under  a 
bona  fide  claim  of  title.  Storrs  v.  Feick,  24 
W.  Va.  606. 

The  possession  of  one  who,  without  title, 
or  claim  or  the  color  of  title,  enters  up- 
on and  occupies  land  to  which  another  ha* 
a  paramount  title,  is  not  tulverse,  but  sub- 
servient to  that  other;  and  such  occupant 
cannot  obtain  title  by   adverse  possession 


Digitized  by 


Google 


1007. 


JA8PERS0N  y.  SCHARNIKOW. 


1211 


and  the  statute  of  limitationa.  Harvey 
V.  Tyler,  2  Wall.  328,  17  L.  ed.  871.  We 
think  this  law,  said  the  court,  by  Miller, 
J.,  to  be  too  well  settled  to  need  argu- 
ment to  sustain  it.  There  must  be  title 
somewhere  to  all  land  in  this  country, — 
either  in  the  government  or  in  some  one  de- 
riving title  from  the  government,  state  or 
national.  Anyone  in  possession  with  no 
claim  to  the  land  whatever  must,  in  pre- 
sumption of  law,  be  in  possession  in  amity 
with  and  in  subservience  to  that  title. 
Where  there  is  no  claim  of  right,  the  pos- 
session cannot  be  adverse  to  the  true  title. 

The  authorities  seem  generally  to  agree 
that  to  constitute  a  possession  adverse  there 
must  be  an  actual  entry  animo  clamandi; 
the  party  must  hold  imder  a  claim  of  title, 
— a  mere  trespass  is  not  enough.  Herbert  v. 
Hanrick,  16  Ala.  681. 

Whoso  enters  upon  land  and  takes  pos- 
session of  it  without  claim  of  title  or  right 
occupies  it  in  subservience,  and  not  adverse- 
ly to  the  paramount  title.  His  entry  and 
possession  are  no  more  than  a  trespass 
which,  no  matter  how  long  continued,  can 
never  ripen  into  a  good  title.  McDaniel  v. 
Sloss  Iron  &  Steel  Co.  (Ala.)  44  So.  705. 

The  claim  of  a  right  to  land  is  an  impor- 
tant element  in  making  out  possession;  but 
it  is  not  enough  of  itself  to  do  so.  It  is 
essential  to  give  character  to  acts  that 
would  otherwise  be  mere  trespasses,  and 
show  them  to  be  acts  of  ownership.  Paine 
T.  Hutchins,  49  Vt.  315. 

The  mere  belief  of  the  possessor  of  land 
that  he  has  a  right  to  it  is  not  equivalent 
to  a  claim  of  right  to  it.  He  must  make 
his  belief  manifest  by  claiming  in  accord- 
ance with  it.    Grube  v.  Wells,  34  Iowa,  148. 

It  is  not  necessary,  however,  that  the 
claim  of  title  should  be  made  in  express 
terms.  Rung  v.  Shoneberger,  2  Watts,  23, 
26  Am.  Dec.  95. 

It  need  not  be  asserted  orally.  It  may  be 
made  inferentially  by  unequivocal  acts  of 
ownership.  Barnes  v.  Light,  116  N.  Y.  34. 
22  N.  E.  441;  Wilbur  v.  Cedar  Rapids  & 
M.  River  R.  Co.  116  Iowa,  65,  89  N.  W.  101. 

The  occupation  and  use  of  land,  for  in- 
stance, by  a  railroad  in  the  ordinary  manner 
for  a  right  of  way,  is  adverse  regardless 
of  the  silence  of  its  officials  in  making  oral 
claim  of  title.  James  v.  Indianapolis  &  St. 
L.  R.  Co.  91  m.  554;  Illinois  C.  R.  Co.  v. 
Houghton,  126  HI.  233,  1  T..RA.  213,  9  Am. 
St.  Rep.  581,  18  N.  E.  301. 

It  is  not  necessary  for  one  in  the  posses- 
sion of  land  and  claiming  to  own  it  to  give 
notice  to  his  adversary  in  words.  If  his  pos- 
session and  use  are  exclusive,  open,  notori- 
ous, and  unequivocally  those  of  an  owner 
they  are  adverse,  and  effectually  bar  the 
adversary  at  the  end  of  the  statutory  time. 
Jangraw  v.  Mee.  75  Vt.  211,  98  Am.  St.  Rep. 
816.  54  Atl.  189. 

By  the  expression  "under  a  claim  of 
right,"  in  the  Texas  statute  (art.  3349)  de- 
fining adverse  possession  as  an  actual  and 
visible  appropriation  of  the  land,  com- 
m«nced  and  continued  under  a  claim  of  right 
16  L.R.A.(N.b.) 


inconsistent  with  and  hostile  to  the  claim 
of  another,  is  not  meant  that  the  posses- 
sor should  make  any  claim  to  the  ownership 
of  the  land  otherwise  than  by  a  visible,  hos- 
tile, exclusive,  and  continuous  appropria- 
tion of  the  land.  Cox  v.  Sherman  Hotel  Co. 
(Tex.  Civ.  App.)  47  S.  W.  808. 

Neither  is  it  essential  that  the  claim  of 
right  be  valid.  The  title  may  be  defective, 
it  may  be  good  or  bad;  the  claim  may  be 
groundless.  This  is  immaterial.  It  is  suf- 
ficient that, the  claim  is  actually  made  and 
relied  upon  by  the  person  in  possession. 
Jackson  ex  dem.  Young  v.  Ellis,  13  Johns. 
118;  Jackson  ex  dem.  Gilliland  v.  Woodruff, 
1  Cow.  276,  13  Am.  Dec.  525;  Jackson  ex 
dem.  Young  v.  Camp,  1  Cow.  605;  Clapp  v. 
Bromagham,  9  Cow.  530;  Bogardus  v.  Trini- 
ty Church,  4  Sandf.  Ch.  633;  Poor  v.  Hor- 
ton,  15  Barb.  485;  Parker  v.  South  wick,  6 
Watts,  377;  Lund  v.  Parker,  3  N.  H.  49; 
Grant  v.  Fowler,  39  N.  H.  101;  Cornelius  v. 
Giberson,  25  K.  J.  L.  1;  Montgomery  County 
V.  Severson,  64  Iowa,  326,  17  N.  W.  197, 
20  N.  W.  458;  Gladney  v.  Barton,  51  Miss. 
220;  Lantry  v.  Wolff,  49  Neb.  374,  69  N. 
W.  494;  De  St.  Laurent  v.  Gescheidt,  18 
App.  Div.  121,  45  N.  Y.  Supp.  730;  Nowlin 
V.  Reynolds,  25  Gratt.  137;  Virginia  Mid- 
land R.  Co.  ▼.  Barbour,  97  Va.  118,  33  S.  E. 
554;  Cooey  v.  Porter,  22  W.  Va.  120;  North 
V.  Hammer,  34  Wis.  425;  Dothard  ▼.  Denson, 
72  Ala.  541. 

A  possession  is  adverse  when  it  has  con- 
tinued for  forty  or  fifty  years  under  a 
claim  of  title  by  purchase  from  one  who 
had  a  deed.  Jackson  ex  dem.  Roosevelt  v. 
Wheat.  18  Johns.  40. 

Prescription  in  the  ancient  sense  of  the 
word  is  founded  upon  the  supposition  of  a 
grant,  and  therefore  the  use  or  possession 
must  be  adverse  or  of  a  nature  to  indicate 
that  it  is  claimed  as  a  right,  and  not 
the  effect  of  indulgence  or  of  any  compact 
short  of  a  grant.  Gayetty  v.  Bethune,  14 
Mass.  53,  7  Am.  Dec.  188. 

The  claimant  must  make  his  claim  as 
broad  as  his  possession  else  he  cannot  be 
said  to  be  holding  under  a  claim  of  right 
hostile  to  the  true  owner.  Doolittle  v. 
Bailey,  85  Iowa,  398,  52  N.  W.  837. 

When  a  naked  possession  is  proved,  unac- 
companied by  evidence  as  to  its  origin,  it 
will  be  deemed  lawful  and  coextensive  with 
the  right  set  up  by  the  tenant.  If  he  claims 
but  a  limited  estate,  and  not  the  fee,  the 
law  will  not,  contrary  to  his  intentions,  en- 
large it  to  a  fee.  Ricard  ▼.  Williams,  7 
Wheat.  59,  5  L.  ed.  398. 

The  possession  of  land  accompanied  with 
a  claim  of  ownership  in  fee  is  prima  facie 
evidence  of  such  an  estate.  It  is  not  the 
possession  alone,  but  that  it  is  accompanied 
by  a  claim  of  the  fee,  that  gives  this  ef- 
fect by  construction  of  law  to  the  acts  of 
the  possessor.  Possession  per  ae  is  evidence 
of  nothing  more  than  the  mere  fact  of  pres- 
ent occupation  by  right.  Jackson  ex  dem. 
Sparkman  v.  Porter,  1  Paine,  457,  Fed.  Cas. 
No.   7.143. 

A  possession  of  land   for  twenty  years 
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is  no  bar  to  ejectment  unless  the  possessor 
or  the  person  under  whom  he  claims  entered 
under  color  or  claim  of  title,  or,  being  in, 
set  up  color  or  claim  of  title  twenty  years 
before  the  action,  and  unless  he  has  con- 
tinued for  the  whole  time  in  possession 
imder  such  claim  or  color.  Wilkes  v.  Elli- 
ot, 5  Cranch,  C.  C.  611,  Fed.  Cas.  No.  17,660. 

An  entry  without  color  of  title  or  claim 
of  right  may,  by  the  subsequent  acquir- 
ing of  color  of  title  or  claim  of  right  and 
holding  under  it,  make  out  an  adverse  pos- 
session, but  only  from  the  date  of  such  ac- 
quisition. Wickham  v.  Henthorn,  91  Iowa, 
242,  59  N.  W.  276. 

In  Eastern  Oregon  Land  Co.  r.  Cole,  35 
C.  C.  A.  100,  92  Fed.  949,  the  plaintiff's 
counsel  contended  that  an  instruction  by  tlie 
trial  court  to  the  jury  that,  if  the  defendant 
and  his  predecessors  in  interest  had  held  ad- 
verse, actual,  open,  continuous,  and  exclu- 
sive possession  of  the  premises  in  controver- 
sy for  ten  years,  a  complete  title  was  ac- 
quired against  the  plaintiff,  was  erroneously 
inadequate  because  a  further  instruction 
that  such  possession  must  have  been  under 
a  claim  or  color  of  title  was  not  given. 
To  this  the  court  replied:  "The  court  did 
instruct  the  jury  that  the  possession  must 
be  'adverse.'  The  word  -'adverse,'  as  used 
in  this  connection,  is  a  general  term,  and  in 
legal  signification  involves  the  element  of 
hostility  under  a  claim  or  color  of  title; 
and  this  would  be  the  reasonable  and  natu- 
ral interpretation  given  to  the  instruction 
by  the  jury." 

An  instruction  to  the  jury,  in  an  action 
of  trespass,  to  find  for  the  defendant,  unless 
the  evidence  has  established  that  the  plain- 
tiff, or  those  under  whom  he  claims,  owned 
and  held  the  land  in  controversy  in  actual 
adverse  possession  continuously,  to  a  well- 
defined  marked  boundary  line,  for  the  ante- 
cedent statutory  time,  should  add  that  the 
plaintiff  must  have  claimed  as  well  as  held 
the  land  in  order  to  recover;  but  the  omis 
sion  is  not  necessarily  prejudicial  error  when 
the  jury  has  not  been  misled.  Vincent  v. 
Willis,  26  Ky.  L.  Rep.  842,  82  S.  W.  583. 

The  Wisconsin  statute  of  limitations  in 
point  (Rev.  Stat.  chap.  138,  !§  6,  6)  enact- 
ed that  whenever  it  should  appear  that  the 
occupant  of  land,  or  those  under  whom  a 
claims,  entered  into  possession  under  a 
claim  of  title  exclusive  of  any  other  right, 
founding  such  claim  upon  some  written  in- 
strument as  a  conveyance,  and  has  con- 
tinued to  occupy  and  possess  the  premises 
described  in  such  instrument,  or  a  part  of 
them,  under  such  claim  for  ten  years,  the 
land  should  be  deemed  to  have  been  held 
adversely,  and  the  right  of  the  real  owner 
to  it  should  be  barred.  North  v.  Hammer, 
34  Wis.  426;  Furlong  v.  Garrett,  44  Wis. 
111. 

There  is,  notwithstanding  this  formidable 
array,  not  entire  unanimity  concerning  the 
indispensability  in  adverse  possession  of  the 
element  of  claim  of  title.  In  Carapau  v. 
Dubois,  39  Mich.  274,  it  was  held  prejudi- 
cial error  to  instruct  the  jury  upon  the  trial 
of  an  action  of  ejectment  that  the  statute 
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of  limitations  would  not  run  against  an  ad- 
verse claim  unless  the  possession  was  held 
under  a  claim  of  title.  In  Fitzgerald  ▼. 
Brewster,  31  Neb.  51,  47  N.  W.  475,  de- 
fendant claimed  title  by  ten  years'  actual 
possession,  and  it  was  contended  against 
him  that,  to  make  his  possession  adverse 
and  set  running  the  statute  of  limitations, 
he  must  have  believed  that  he  had,  or  at 
least  claimed,  an  exclusive  title  at  the  time 
he  entered  and  for  the  entire  ten  years  of 
his  occupancy;  and  this  was  not  only  un- 
proved, but  negatived  by  his  own  testi- 
mony. The  point  thus  presented,  said  the 
court,  is  one  of  no  little  difficulty.  Had  the 
defendant  rested  his  case  upon  his  acts 
alone,  a  verdict  and  judgment  in  his  favor 
would  without  doubt  l>e  upheld.  But  thn 
question  remains.  What,  if  any,  effect  shall 
be  given  to  the  evidence  in  negation  of  a 
claim  on  his  part  to  l>e  the  owner  at  the 
time  of  entry  and  establishing  the  quo  ani- 
mo  he  entered,  to  acquire  title  by  vir- 
tue of  the  statute  of  limitations?  Hav- 
ing, said  Cobb,  Ch.  J.,  made  a  somewhat 
thorough  and  exhaustive  examination  of  the 
authorities,  I  find  it  utterly  impossible  to 
reconcile  them  upon  the  point. thus  raised. 
The  earlier  cases  generally  hold  that  to 
make  a  holding  adverse  the  premises  must 
have  been  entered  upon,  or  at  least  held, 
for  the  entire  statutory  period,  under  color 
of  title  or  claim  of  right.  But  there  are 
early  cases  which  hold  that  notorious  and 
exclusive  possession  without  right  or  claim 
of  right  constitutes  a  disseisin;  and  it 
would  logically  follow  that,  when  the  real 
owner  is  disseised  by  the  actual  entry  of  a 
disseisor,  the  statute  will  begin  to  run.  I 
And  that  nowhere  is  it  held  that  honesty 
of  purpose  of  one  who  enters  upon  the 
land  of  another  is  necessary  to  a  disseisin. 
In  our  own  cases  I  think,  without  an  ex- 
ception, the  party  invoking  the  protection 
of  the  statute  entered  and  held  the  prem- 
ises under  color  and  claim  of  title,  and  yet 
the  writers  of  the  several  opinions  have  in 
some  instances  found  it  more  convenient  to 
dispose  of  the  cases  upon  the  holding  alone, 
rather  than  upon  such  holding  under  color 
and  claim  of  title  based  upon  papers  void 
upon  their  face.  Our  decisions  are  in  great 
part  based  upon  the  modern  view  of  staV 
utes  of  limitations  as  statutes  of  repose,' 
rather  than  of  presumption.  In  tlie  case 
at  bar  the  entry  of  the  defendant  with 
whatever  motive,  he  not  acknowledging  the 
title  of  the  plaintiff,  amounted  to  an  ouster 
and  disseisin  of  the  plaintiff.  His  occupa- 
tion of  the  premises  for  the  full  period  of 
ten  years  was  actual,  notorious,  adverse, 
and  exclusive,  for  all  of.  which  time  thrJ 
plaintiff  failed  to  assert  his  title  or  claii.  '  , 
to  the  property.  To  hold  otherwise  th  «.  j, 
that  this  occupancy  of  the  defendant  ripe "'  j 


into  a  perfect  title  would  Ix:,  as  I  oont.  ..., 

to  depart  from  the  letter,  as  well  as*        ' 

spirit,  of  the   decisions  of  this   court,    ,  ,  "" 


thus  break  down  a  well-established  rule 


Bub- 


property.  ^ 

Whether,  said  W^ashington,  J.,  in  PottsfTj:        , 
Gilbert,  3  Wash.  C.  C.  475,  Fed.  Cas.   1*^        •, 
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11,347,  to  support  the  possession  of  a  per- 
■on  who  enters  upon  land  without  title,  and 
who  incloses,  improves,  and  cultivates  it, 
and  continues  the  same  peaceably  for  twen- 
ty-one years,  it  is  incumbent  upon  him  to 
show  that  such  possession  was  taken  and 
continued  under  a  claim  or  color  of  title,  is 
a  question  of  great  importance,  and,  in 
our  opinion,  of  no  small  difficulty.  The  af- 
firmative of  this  question  seems  to  be  main- 
tained by  the  learned  judges  of  New  York, 
and  the  opinion  is  therefore  entitled  to  our 
highest  respect.  Our  own  mind  is  not  decid- 
ed upon  the  point,  and.  as  it  is  not  material 
to  the  decision  of  this  case,  we  shall  ex- 
press no  opinion  upon  it. 

VI.  Dtatlnction    tetiveen    "claUn"    and 
"color  of  title." 

The  distinction  is  so  obvious  between 
"claim  of  title"  and  "color  of  title"  that  one 
does  not  expect  the  courts  to  have  any  diffi- 
culty in  drawing  it;  yet  some  have  not 
found  it  easy  to  do  so.  Claim  of  title  does 
not  necessarily  include  color  of  title.  Allen 
v.  Mansfield,  108  Mo.  343,  18  S.  W.  901. 

"Color  of  title"  and  "claim  of  title"  are 
not  synonymous  terms,  if  the  first  be  held 
to  mean  something  in  the  nature  of  a  docu- 
ment conferring  a  colorable  title.  Herbert 
V.  Hanrick,  16  Ala.  581. 

The  terms  are  not  synonymous.  To 
constitute  the  former  there  must  b^^  paper 
title;  but  the  latter  may  rest  wlrolly  in 
parol.    Hamilton  v.  Wright,  30  Iowa,  480. 

Misapprehension,  said  the  supreme  court 
of  Minnesota  in  Carpenter  v.  Coles,  75 
Minn.  9,  77  N.  W.  424,  arises  from  the 
somewhat  misleading,  if  not  inaccurate, 
terms  frequently  used  in  the  iMoks  to  ex- 
press adverse  intent,  such  as  "claim  of 
right,"  "claim  of  title."  and  "claim  of  own- 
ership." These  terms,  when  u.sed  in  this 
connection,  mean  nothing  more  than  the  in- 
tention of  the  disseisor  to  appropriate  and 
use  the  land  as  his  own  to  the  exclusion  of 
all  others. 

In  Wright  v.  Keithler,  7  Iowa,  92,  an 
action  to  recover  real  property,  the  defend- 
ant offered  to  prove  that  he  and  those  under 
whom  he  claimed  had  been  in  the  actual  and 
continuous  possession  of  the  land  in  contro- 
versy for  more  than  ten  years  (the  statu- 
tory limitation  period)  prior  to  the  begin- 
ning of  the  action.  The  trial  court,  upon 
the  objection  of  the  plaintiff,  excluded  the 
offered  testimony.  In  the  course  of  its 
opinion  holding  this  no  error,  the  supreme 
court  said:  "Would  the  testimony,  if  ad- 
mitted, have  constituted  a  good  defense  to 
the  action?  In  the  terms  in  which  it  is 
stated,  wc  think  it  would  not.  It  is  not 
stated  that  the  testimony  offered  would 
have  shown  an  adverse  possession;  and  it 
must  have  been  an  adverse,  actual  posses- 
sion in  defendant  and  those  under  whom  he 
claimed  in  order  to  be  available  as  a  valid 
defense  to  the  action.  For  aught  that  ap- 
pears to  the  contrary  in  the  offer  made,  the 
possession  relied  on  may  have  been  that  ot 
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a  tenant,  or  in  some  manner  not  inconsist- 
ent with  the  plaintiff's  rights." 

In  the  case  of  Jones  v.  Hockman,  12 
Iowa,  101,  the  court,  after  quoting  this 
language,  said:  The  question  thus  de- 
termined must  be  decisive  of  the  one  under 
consideration.  There  must  be  an  adverse, 
actual  possession  in  order  to  avail  the  de- 
fendant. There  must  be  some  claim  or 
color  of  title  under  which  the  defendant  has 
in  good  faith  supposed  he  bad  a  right  to 
the  property,  and  under  which  he  continued 
in  possosaion. 

Ihese  two  decisions  were  cited  in  Clagett 
V.  Conlee,  16  Iowa,  487,  as  authority  for  the 
proposition  that  a  mere  possession  without 
color  or  claim  of  an  adverse  title  would  not 
enable  a  defendant  in  an  action  of  right  to 
avail  himself  of  the  statute  of  limitations,* 
and  that  to  constitute  an  adverse  possession 
it  must  be  held  under  a  claim  of  title. 
The  defendant's  counsel  endeavored  to  make 
plain  the  distinction  between  color  of  title 
and  claim  of  title,  but  his  effort  was  not 
kindly  received  by  the  court,  which  invoked 
the  stare  decisis  rule,  as  an  all-sufficient 
answer. 

"Upon  these  two  cases,"  said  Chief 
Justice  Wright,  "we  shall  rest  the  affirm- 
ance of  those  now  before  us  without  re- 
discussing  the  questions  made,  or  consider- 
ing at  length  the  earnest,  importunate,  not 
to  say  unusual,  argument  of  appellant's 
counsel.  .  .  .  We  say  we  place  the  de- 
cision of  these  cases  upon  the  authority 
of  those  referred  to,  and  the  authorities 
there  cited,  and  this  we  do  without  the 
least  hesitation,  satisfied  as  we  are  that 
they  are  right,  and  supported,  as  they  are 
most  abundantly,  by  reason  and  authority, 
and  made,  as  they  were,  ,  .  .  after  the 
most  careful  and  patient  examination  of 
the  law  on  the  part  of  counsel  as  well  as 
the  court.  And  we  may  add  that  the  ex- 
amination of  appellants'  present  brief,  in- 
stead of  shaking  our  confidence  in  the 
correctness  of  the  conclusions  heretofore 
reached,  has  but  served  to  strengthen  them. 
Counsel,  it  seems  to  us,  misconceive  the 
clear  tenor  and  general  bearing  of  the  au- 
thorities, while  one  of  them  at  least,  from  a 
most  remarkable  zeal,  either  for  his  client, 
or  a  principle,  has  been  led  into  strictures 
and  a  course  of  argument  which  we  have 
neither  the  time  nor  the  disposition  to  fol- 
low, nor  docs  the  occasion  demand  it." 

In  the  first  of  the  cases  thus  made  con- 
trolling no  authorities  at  all  were  cited.  In 
the  second,  two  cases  were  cited,  viz.: 
Jackson  ex  dem.  Belden  v.  Thomas,  16 
.Johns.  293,  and  Abell  v.  Harris,  11  Gill  & 
,1.  367. 

The  New  York  case  was  cited  as  holding 
that  one  who  enters  on  the  land  of  another 
witliout  any  title,  or  claim  or  color  of  title, 
holds  possession  in  subservience  to  the  legal 
owner,  and  no  length  of  possession  will 
render  such  possession  adverse  to  the  title 
of  such  owner.  The  proposition  rests  upon 
a  dictum  of  Spencer,  Ch.  J.,  at  the  close  of 
his  opinion,  completed  by  the  addition: 
"But,  if  a  man  enters  on  land  without  claim 
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or  color  of  title,  and  no  privity  exists  be- 
tween him  and  the  real  owner,  and  such  per- 
son afterwards  acquires  what  he  considers 
a  good  title,  from  that  moment  his  posses- 
sion becomes  adverse.  I  am  not  sensible 
that  the  courts  have  ever  held  a  contrary 
doctrine." 

The  Maryland  case  was  an  action  of  re- 
plevin for  a  slave,  in  which,  for  various 
reasons,  it  was  held  that  the  jury  had  been 
erroneously  instructed  respecting  the  effect 
of  a  three-years  statute  of  limitations. 
The  plaintiff,  having  been  defeated  on  the 
trial,  complained  of  the  following  instruc- 
tion: "That,  if  the  jury  find  from  the  evi- 
dence that  defendant,  or  the  person  under 
whom  he  claims,  had  been  in  posfiession  of 
the  negro  boy,  John  Lloyd,  in  controversy, 
for  more  than  three  years  next  before  the 
institution  of  this  suit  claiming  title  ad- 
verse to  the  plaintiff  or  her  intestate;  and 
that  said  adverse  claim  of  title  was  known 
to  said  plaintiff  for  three  years  before  the 
institution  of  this  suit, — ^then  the  plaintiff 
was  barred  by  the  plea  of  limitations." 
This  instruction  was  held  to  have  been 
erroneous:  First,  because  there  was  no 
testimony  before  the  jury  on  which  to 
base  a  finding  of  three  years'  adversary 
possession  and  claim  by  the  defendant; 
second,  because  it  limited  the  knowledge  of 
adverse  possession  to  the  plaintiff,  the  ad- 
ministratrix, and  barred  recovery  whether 
the  intestate  had  knowledge  or  not;  and, 
third,  because  it  barred  recovery  upon 
knowledge  of  adverse  claim  of  title  un- 
accompanied by  an  adverse  possession.  For 
all  of  which  reasons  the  judgment  was  re- 
versed. 

The  particular  language  of  the  opinion 
upon  which  the  Iowa  tribunal  relied  was 
used  relative  to  the  third  reason,  and  was 
contained  in  the  following  paragraph:  "The 
court  erred  in  granting  the  instructions  for 
another  reason.  The  jury  are  instructed 
that  the  statute  of  limitations  is  a  bar,  if 
the  defendant  or  person  under  whom  he 
claims  title  had  three  years'  adverse  pos- 
session claiming  title,  if  the  adverse  claim 
of  title  was  known  to  the  plaintiff  for  three 
years  before  the  institution  of  the  suit, — 
thus  barring  the  plaintiff  of  his  right  to 
recover  simply  upon  the  knowledge  of  the 
adverse  claim  of  title,  unaccompanied  by 
any  possession.  The  principle  upon  which 
the  operation  of  the  statute  of  limitations 
is  predicated  is  not  that  the  party  in  whose 
favor  it  is  invoked  has  set  up  an  adverse 
claim  for  the  period  specified  in  the  statute, 
but  that  such  adverse  claim  is  accompanied 
by  such  invasion  of  the  rights  of  the  op- 
posite party  as  to  give  him  a  cause  of 
action  which,  having  failed  to  prosecute 
within  the  time  limited  by  law,  he  is  pre- 
sumed to  have  been  extinguished  or  surren- 
dered. A  mere  claim  of  title,  unaccompanied 
by  adverse  possession,  gives  no  right  of  ac- 
tion to  the  person  against  whom  it  is  assert- 
ed, and  consequently  his  rights  are  unaffect- 
ed by  the  statute."" 

In  Ilaniilton  v.  Wright,  30  Iowa,  480, 
Cole.  J.,  in  an  opinion  on  rehearing,  did  the 
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court  the  great  service  of  expressing  clear 
views  upon  the  subject  left  so  misty  in  the 
previous  decisions  ot  Wright  v.  Keithler; 
Jones  V.  Uockman;  and  CTagett  ▼.  Conlee, 
— supra,  by  saying:  The  distinction  between 
adverse  possession  under  "color  of  titltf' 
and  under  a  "hostile  claim"  finds  a  fair 
illustration  in  the  statement  of  the  case 
and  the  opinion  of  the  court  in  Clagett  r. 
Conlee,  supra.  There  the  defendant  him- 
self testified  that  "he  never  claimed  any  title 
— either  decree  title,  tax  title,  sheriff's  title, 
nor  any  other  kind  of  title — except  the  title 
or  right  of  a  settler  or  squatter;  and  that 
he  had  so  informed  the  owners  of  the  de- 
cree title,"  under  which  the  plaintiff  in  that 
action  claimed.  The  court  held  that  to 
constitute  an  adverse  possession  it  must  be 
held  under  a  claim  of  title,  following  Jones 
v.  Hockman  &  Wright  v.  Keithler,  supra. 
In  these  two  cases  the  terms  "color  of  title" 
and  "claim  of  title"  are  so  used  as  to  af- 
ford grounds  for. the  possible  construction 
that  they  were  regarded  as  synonymous 
terms.  But  they  are  not  such,  and  were  not 
so  used;  and  a  fair  construction  of  th« 
language  is  that  the  defendant  may  rely 
upon  either  a  color  of  title  or  a  claim  of 
title.  To  constitute  the  former,  he  must 
have  a  paper  title;  but  the  latter  may 
exist  wholly  by  parol.  As  we  understand 
the  argument  of  the  appellant's  counsel,  he 
claims  that  to  constitute  adverse  possession 
the  possessor  must  have  taken  and  held  pos- 
session under  color  of  title.  This  is  not  the 
law  as  ruled  by  the  court  in  the  three  cases 
above  cited,  and  we  hold,  following  them, 
that  it  is  sufficient  if  such  adverse  posses- 
sion was  taken  and  held  under  a  claim  of 
title. 

Notwithstanding  Judge  Cole's  careful 
explanation  just  given,  the  court,  in  the 
later  case  of  Wickham  v.  Henthom,  91 
Iowa,  242,  69  N.  W.  276,  again  quoted  from 
Jones  V.  Hockman,  12  Iowa,  101,  without 
a  hint  of  any  limitation  of  the  language,  as 
follows:  "To  constitute  an  adverse  pos- 
session there  must  be  some  color  of  title 
.  under  which  the  defendant  has  in  good  faith 
supposed  he  had  a  right  to  the  property  and 
under  which  he  continued  in  possession." 

In  Virginia,  according  to  the  case  of 
Creekmur  v.  Creekmur,  75  Va.  430,  when  a 
person  having  a  colorable  title  enters  upon 
a  vacant  possessicm  claiming  title  to  the 
whole  tract,  his  possession  is  co-extensive 
with  his  boundaries.  Where  he  enters 
without  color  of  title,  his  possession  is 
necessarily  confined  to  his  inclosures.  If  he 
is  not  a  mere  squatter,  but  a  bona  fide 
claimant  of  the  land  to  the  exclusion  of  all 
other  parties,  paying  taxes '  upon  it,  and 
exercising  acts  of  dominion  over  it  as  ten- 
ant of  the  freehold,  he  thereby  disseises  the 
true  owner  and  acquires  an  adversary  pos- 
session to  the  ext«nt  of  his  actual  oc- 
cupation, which,  if  continued  for  the  period 
of  the  statutory  limitation,  will  ripen  into 
a  title  and  bar  the  claim  of  the  real  owner. 
Whether  this  is  called  color  of  title,  or  color 
nnd  claim  of  title,  is  of  no  importance,  for 
the  owner  is  disseised  by  the  invasion  of  his 
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bonndaries  and  the  occupation  of  his  prop- 
erty by  an  adverse  claim  of  title. 

VII.  The  meaning  of  "color  of  title." 

At  the  very  beginning  of  one's  investiga- 
tion of  the  subject  of  this  note  the  diffi- 
culty ia  met  of  deciding  upon  the  legal 
meaning  of  color  of  title.  The  Texas  and 
Ariiona  statutes,  as  already  noted,  have  for 
certain  purposes  fixed  the  meaning,  but  the 
definitions  they  contain  have  not  found 
favor  elsewhere,  and,  it  may  be  added,  no 
judicial  definition  yet  formulated  has  com- 
manded universal  approbation.  It  is  im- 
possible, said  the  Virginia  court  of  appeals 
in  Creekmur  v.  Creelimur,  supra,  to  say 
with  any  degree  of  accuracy  what  is  color 
of  title.  Upon  this  subject,  there  ia  hopeless 
confusion  as  well  as  irreconcilable  diversity 
of  opinion. 

In  Dyche  v.  Gass,  3  Yerg.  397,  wherein 
counsel  contended  that,  inasmuch  as  the 
statute  then  under  consideration  was  simi- 
lar in  substance  to  an  earlier  one  which  for 
almost  a  century  had  uniformly  been  held 
in  North  Carolina  and  Tennessee  to  require 
color  of  title  to  support  an  adverse  posses- 
sion under  it,  therefore  the  later  statute 
should  also  be  construed  to  require  color  of 
title,  Chief  Justice  Catron,  in  expressing  the 
opinion  of  the  court  against  such  conten- 
tion, took  occasion  to  say,  concerning  "color 
of  title:"  "The  naming  of  the  term  is 
calculated  to  alarm  the  courts  and  the 
country.  That  it  produced  more  litigation 
than  the  statute  was  intended  to  cure,  as 
has  often  been  asserted,  is  very  probable." 

A  person  has  color  of  title  in  the  legal 
sense  when  some  act  has  been  done,  or  some 
event  has  occurred,  whereby  some  title, 
good  or  bad,  to  a  parcel  of  land,  has  been 
conveyed  to  him.  St.  Louis  v.  Gorman,  29 
Mo.  593,  77  Am.  Dec.  586. 

"Color  of  title  differs  from  title  only  in 
externals.  The  substance  of  both  is  the 
same."    Thompson  v.  Cragg,  24  Tex.  596. 

Color  of  title,  in  the  law,  means  that 
which  in  appearance  is  title  which  in  re- 
ality is  no  title.  If  it  is  an  appearance  of 
title,  and  then  turns  out  to  be  title  in 
reality,  it  rises  higher  than  mere  color  of 
title ;  but,  if  it  seems  to  be  a  good  title,  but 
in  reality  it  turns  out  that  it  is  not  a  good 
title,  there  is  a  state  of  case  where  there  is 
color  of  title  that  is  what  is  meant,  as 
the  law  says,  by  color  of  title.  Latta  v. 
Clifford,  47  Fed.  614. 

Color  of  title,  for  the  purpose  of  adverse 
possession  under  the  statute  of  limitations 
as  to  land,  is  that  which  has  the  sem- 
blance or  appearance  of  title,  legal  or 
equitable,  but  which  in  fact  is  no  title. 
Sharp  v.  Shenandoah  Furnace  Co.  100  Va. 
27,  40  S.  E.  103. 

Color  of  title  is  not,  nor  does  it  profess  to 
be,  title  at  all;  color  of  title  is  that  which 
is  a  title  in  appearance,  but  not  in  reality. 
Wood  T.  Conrad,  2  S.  D.  334,  50  N.  W.  95. 

A  colorable  title  is  one  which  in  appear- 
ance is  title,  but  in  fact  is  not.    Dickens  v. 
Barnes,  79  N.  C.  490. 
16  L.BX(N.S.) 


A  definition  which  has  been  extensively 
approved  by  the  courts  throughout  the 
tfnited  States  is  that  given  in  Wright  v. 
Mattison,  18  How.  50,  15  L.  ed.  280,  in  the 
following  terms:  "The  courts  have  con- 
curred, it  is  believed,  without  an  exception, 
in  defining  'color  of  title*  to  be  that  which 
in  appearance  is  title,  but  which  in  reality 
is  no  title."  Cameron  v.  United  States, 
148  U.  S.  301,  37  L.  ed.  459,  13  Sup.  Ct. 
Rep.  595;  Black  v.  Tennessee  Coal,  Iron  & 
R.  Co.  93  Ala.  109,  9  So.  537;  Nashville,  C. 
&  St.  L.  R.  Co.  V.  Mathis,  109  Ala.  377,  19 
So.  384;  Teaver  v.  Akin,  47  Ark.  528,  1  S. 
W.  772;  White  v.  Stokes,  67  Ark.  184,  53 
S.  W.  1060;  Bernal  v.  Gleim,  33  Cal.  668; 
Packard  v.  Moss,  68  Cal.  123,  8  Pac.  818; 
Lebanon  Min.  Co.  v.  Rogers,  8  Colo.  34,  6 
Pac.  661;  DeForesta  v.  Cast,  20  Colo.  307, 
38  Pac.  244;  Wood  v.  Conrad,  supra;  Sey- 
mour v.  Cleveland,  9  S.  D.  94,  68  N.  W.  171; 
Power  V.  Kitching,  10  N.  D.  254,  88  Am.  St. 
Rep.  691,  86  N.  W.  737;  Bolden  v.  Sherman, 
110  111.  418;  Wilson  v.  Johnson,  145  Ind. 
40,  38  N.  E.  38,  43  N.  E.  930;  Lindt  v. 
Uihlein,  116  Iowa,  48,  89  N.  W.  214;  Baker 
V.  Swan,  32  Md.  355;  Carter  v.  Woolfork, 
71  Md.  283,  17  Atl.  1041;  Kopp  v.  Herrman, 
82  Md.  339,  33  Atl.  646;  Erdman  v.  Corse, 
87  Md.  506,  40  Atl.  107;  Miller  v.  Clark,  56 
Mich.  337,  23  N.  W.  35;  McLellan  v.  Omodt, 
37  Minn.  157,  33  N.  W.  326;  Hamilton  v. 
Boggess,  63  Mo.  233;  State  ex  rel.  Dugan  v. 
Farrier,  47  N.  J.  L.  383,  1  Atl.  761;  Hind- 
ley  V.  Manhattan  R.  Co.  185  N.  Y.  335,  78 
N.  E.  276;  Dickens  v.  Barnes,  supra; 
Woodruff  V.  Wallace,  3  Okla.  355,  41  Pac. 
357;  Swift  v.  Mulkey,  17  Or.  532,  21  Pac. 
871;  Kenedy  v.  Jarvis  (Tex.)  1  S.  W.  191; 
Sharp  V.  Shenandoah  Furnace  Co.  supra; 
Edgerton  v.  Bird,  6  Wis.  527,  70  Am.  Dec. 
473;  Whitcomb  v.  Provost,  102  Wis.  278, 
78  N.  W.  432;  Field  v.  Columbet,  4  Sawy. 
623,  Fed.  Cas.  No.  4,764;  Cowly  v.  Monson, 
10  Bias.  182,  5  Fed.  779;  Mclntyre  v. 
Thompson,  4  Hughes,  562,  10  Fed.  531; 
Latta  V.  Clifford,  47  Fed.  614;  Bartlett  v. 
Ambrose,  24  C.  C.  A.  397,  42  U.  S.  App.  381, 
78  Fed.  839. 

Color  of  title  is  a  title  apparently  good, 
although  in  fact  it  may  t>e  bad.  Cowly  v. 
Monson,  supra. 

It  is  apparent  right.  Newlin  T.  Rogers, 
6  Kan.  App.  910,  51  Pac.  315. 

It  is  a  title  prima  facie  good.  Farley  v. 
Smith,  39  Ala.  38;  Irving  v.  Brownell,  11 
111.  402;  Rawlings  v.  Bailey,  15  III.  178; 
Converse  v.  Calumet  River  R.  Co.  195  III. 
204,  62  N.  E.  887. 

Color  of  title  is  that  which  the  law  will 
consider  prima  facie  a  good  title,  but  which, 
by  reason  of  some  defect  not  appearing  on 
its  face,  does  not  amount  to  title.  Bernal  v. 
Gleim,  33  Cal.  676. 

Color  of  title  is  that  which  is  apparently 
good  title,  but  which,  by  reason  of  some  de- 
fect not  appearing  on  its  face,  does  not  in 
fact  amount  to  title.  McLellan  v.  Omodt, 
supra. 

The  term  "color,"  means  semblance,  show, 
pretense,  appoarance,  and  implies  in  the 
language  of  the  law  that  the  thing  to  which 
it  is  applied  has  not  the  real  character  im<' 
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puted  to  it.  Hence  to  give  "color  of  title" 
in  pleading  is  to  al'ege  a  fictitious  matter 
which  gives  the  appearance  of  title  and  is 
avoided  by  allegations  setting  up  the  real 
and  valid  title.  The  term  "color  of  title," 
used  to  designate  a  claim  of  title  under 
which  lands  are  held,  that  will  support  the 
defense  based  upon  the  statute  of  limita- 
tions, implies  that  the  title  thus  described 
is  not  valid,  but  is  claimed  to  he,  by  the 
party  holding  under  it.  Chicago,  R.  I.  &  P. 
R.  Co.  T.  Allfree,  64  Iowa,  600,  20  N.  W. 
779. 

The  doctrine  that  color  of  title  is  that 
which  appears  prima  facie  good,  while  it  is 
in  fact  defective,  was  pronounced  by  the 
Indiana  supreme  court  to  be  without  reason 
and  being  abandoned,  in  the  case  of  Bell  v. 
Longworth,  6  Ind.  273,  which  was  decided 
in  1856.  "Color  of  title"  was  virtually  de- 
fined in  that  case  to  be  any  state  of  facts 
which  of  themselves  serve  to  show  the  char- 
acter of  the  entry  and  extent  of  the  claim. 
Such  facts,  said  the  court,  whatever  they 
may  be  in  a  given  ease,  perform  suflficiently 
the  office  of  color  of  title.  They  evidence 
the  character  of  the  entry  and  extent  of  the 
claim,  and  no  colorable  title  does  more. 
Such  title  alone  does  not  give  right,  and 
possession  under  such  facts  would  be  con- 
structive notice  on  general  principles  of  law 
to  all  the  world  of  the  character  of  the 
claim  of  title. 

Is  it  indispensable  to  constitute  color  of 
title  that  there  should  be  a  writing  of  some 
sort?     Some  of  the  decisions  answer,  "No." 

The  definition  of  a  colorable  title,  or,  us 
it  is  more  frequently  expressed,  "color  of 
title,"  said  Chief  Justice  Gibson,  of  Pennsyl- 
vania, in  M'Call  v.  Neely,  3  Watts.  69,  has 
never,  that  I  know  of,  been  attempted.  The 
words  do  not  necessarily  import  the  accom- 
paniment of  the  usual  documentary  evi- 
dences; for,  though  one  entering  by  a  title 
depending  on  a  void  deed  would  certainly  be 
in  by  color  of  title,  it  would  be  strange  if 
another  entering  under  an  erroneous  belief 
that  he  is  the  legitimate  heir  of  the  person 
last  seised  should  be  deemed  otherwise;  and 
it  would  be  stranger  still  if  his  alienee  were 
deemed  to  have  more  color  of  title  than  he 
had  himself.  To  give  color  of  title,  there- 
fore, would  seem  not  to  require  the  aid  of 
a  written  conveyance  or  a  recovery  by  proc- 
ess and  judgment,  for  the  latter  would  re- 
quire it  to  be  the  better  title.  I  would  say 
that  an  entry  is  by  color  of  title  when  it  is 
made  under  a  bona  fide,  and  not  pretended, 
claim  to  a  title  existing  in  another. 

The  authorities  cited  from  New  York, 
said  the  Alabama  supreme  court  in  Herbert 
V.  Hanrick,  16  Ala.  581,  seem  to  counte- 
nance the  doctrine  that  color  of  title — that 
is,  some  deed  or  written  evidence  of  title — 
is  essential  to  constitute  a  possession  of 
land  adverse;  but  this  court  has  never  gone 
so  far,  and  we  are  not  disposed  to  go  farther 
than  our  previous  decisions  have  gone. 

"Color  of  title,"  said  Nott,  J.,  in  Turpin 
v.  Brannon,  3  M'Cord,  L.  261,  I  think  at 
best  a  far-fetched  figure,  and  diflScult  to  de- 
16  L.R.A.(N.U.) 


fine;  perhaps,  however,  it  is  the  best  that 
can  be  used  in  reference  to  the  subject  to 
which  it  is  applied.  I  think  that  in  its 
common  acceptation  it  is  understood  to 
mean  any  semblance  of  title  by  which  the 
extent  of  a  man's  possession  can  be  ascer- 
tained. 

Color  of  title  is  anything  which  shows  the 
extent  of  the  Qccupaat's  claim,  as  a  bond, 
receipt,  or  a  written  or  parol  contract  of 
purchase  defining  the  boundaries.  Simmons 
V.  Parsons,  2  Hill,  L.  492,  note. 

What  is  a  color  of  title,  said  the  court  in 
Hamilton  v.  Boggess,  63  Mo.  233,  has  not 
been  very  well  defined.  It  may  be  by  deed 
or  some  instrument  of  writing  operating  as 
an  equitable  transfer,  or  it  may  originate 
in  parol  agreement  in  a  case  where  actual, 
not  constructive,  occupancy  is  claimed. 

It  is  not  necessary  that  color  of  title 
should  be  created  by  deed  or  other  instru- 
ment in  writing.  It  may  be  created  by  an 
act  in  pais  without  writing.  Rannels  v. 
Rannels,  62  Mo.  108.  In  the  case  un- 
der review,  said  the  court,  there  was 
an  act  performed  in  pats  by  which 
color  of  title  was  conveyed  by  the 
plaintiff  to  his  sister.  He  made  her  a 
verbal  [oral]  gift  of  a  defined  tract  of  land, 
had  it  surveyed  for  her,  and  put  her  in  pos- 
session under  this  survey  and  the  descrip- 
tion in  his  own  deed.  This  was  equivalent 
to  livery  of  seisin  whereby  a  freehold  estate 
was  conveyed  without  any  writing  wliat- 
ever. 

Adams,  J.,  in  Rannels  v.  Rannels,  supra, 
in  voicing  the  judgment  of  the  court  that  a 
gift  of  land  by  parol  constituted  "color  of 
title,"  concluded  his  opinion  by  saying:  In 
arriving  at  these  conclusions  I  have  not 
overlooked  the  cases  of  Fugate  v.  Pierce, 
49  Mo.  441,  and  Crispen  v.  Hannavan,  60 
Mo.  536,  where  Judge  Bliss  seemed  to  inti- 
mate that  there  could  be  no  color  of  title 
except  by  deed  or  some  other  instrument 
in  writing.  The  judgments  of  the  court 
were  right  in  those  cases,  but  the  learned 
judge  indulged  in  some  language  of  the  im- 
port referred  to,  which  must  be  restricted 
to  the  cases  before  him  and  as  not  Iiaving 
a  general  application.  He  certainly  did  not 
mean  to  have  it  understood  that  in  all  cases 
a  writing  was  necessary  to  create  color  of 
title.  The  cases  before  him  did  not  require 
him  to  pass  upon  that  point,  and  I  am 
therefore  persuaded  that  he  did  not  mean  to 
be  BO  understood. 

The  case  of  Rannels  v.  Rannels,  supra,  in 
so  far  as  it  defined  "color  of  title,"  was 
pronounced  afterwards  to  be  clearly  excep- 
tional, although  the  conclusion  reached  in  it 
was  right.  Allen  v.  Mansfield,  108  Mo.  343, 
18  S.  W.  901. 

"Color  of  title,"  it  was  said,  in  Creekmur 
V.  Creekmur,  76  Va.  430,  has  sometimes 
been  held  to  be  that  which  in  appearance  i) 
title  without  being  in  reality  so.  Again,  it 
has  been  held  that  it  matters  not  how  de- 
fective the  title  may  be, — whether  the  oc- 
cupant makes  color  under  a  written  or  parol 
contract,  or  even  under  no  contract  at  aU< 
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Without  attempting  now  to  describe  color 
of  title,  it  may  be,  perhaps,  sufficient  to 
say  its  effect  is  to  fix  the  character  of  the 
occupant's  possession  and  to  define  its  ex- 
tent and  limits. 

By  far  the  larger  number  of  cases  hold 
that  color  of  title  can  exist  only  when  there 
is  a,  paper  of  some  kind  to  give  the  color. 

To  constitute  color  of  title  there  must  be 
some  documentary  evidence.  Allen  v.  Mans- 
field, supra. 

Wliatever  may  be  the  law  elsewhere,  in 
Korth  Carolina  there  can  be  no  such  thing 
as  color  of  title  without  some  paper  writing 
attempting  to  convey  it.  Williams  v.  Scott, 
122  N.  C.  545,  29  S.  E.  877. 

A  "color  of  title"  is  a  writing  upon  its 
face  professing  to  pass  title  to  laJad.  Keen- 
er V.  Goodson,  89  N.  C.  273. 

"Color  of  title"  is  a  writing  upon  its  face 
professing  to  pass  title,  but  which  does  not 
do  it,  either  from  a  want  of  title  in  the 
person  making  it,  or  from  the  defective 
mode  of  the  conveyance  that  is  used.  Doe 
ex  dem.  Tate  v.  Southard,  10  N.  C.  (3 
Hawks)  119,  14  Am.  Dec.  578;  White  v. 
Rowland,  67  Ga.  546,  44  Am.  Rep.  731. 

"Color  of  title"  means  a  written  docu- 
ment of  title  purporting  to  transfer  land, 
not  so  obviously  defective  as  not  to  mis- 
lead a  man  of  ordinary  intelligence.  Den 
«x  dem.  Dobson  v.  Murphy,  18  N.  0.  (1  Dev. 
&  B.  L.)  586;  Ellington  v.  Ellington,  103 
K  C.  54,  9  S.  £.  208;  Avent  v.  Arrington, 
105  N.  C.  377,  10  S.  E.  991. 

"Color  of  title"  may  be  defined  to  be  a 
writing  upon  its  face  professing  to  pass 
title,  but  which  does  not  do  it,  either  from 
a  want  of  title  in  the  person  making 
it,  or  from  the  defective  conveyance  used, — 
a  title  that  is  imperfect,  but  not  so  obvi- 
ously so  that  it  would  be  apparent  to  one 
not  skilled  in  the  law.  Beverly  v.  Burke, 
9  Ga.  440,  54  Am.  Dec.  351;  Gittens  v. 
Lowry,  15  Ga.  336;  Williamson  v.  Tison,  99 
Oa.  792,  26  S.  E.  766. 

This  definition,  was  adopted  in  Bloom  v. 
Strauss,  70  Ark.  483,  69  S.  W.  649. 

Color  of  title  is  anything  in  writing  con- 
nected with  the  title  which  serves  to  define 
the  extent  of  the  claim.  Field  v.  Boyntou, 
SS  Ga.  239. 

Burden  v.  Blain,  66  Ga.  169,  added: 
"With  parties  from  whom  it  may  come  and 
to  whom  it  may  be  made." 

The  respective  definitions  of  color  of  title 
given  in  Beverly  v.  Burke;  Field  v.  Boyn- 
ton;  and  Burdell  v.  Blain, — supra,  were 
severally  quoted  and  approved  in  Wardlaw 
V.  McNeill,  106  Ga.  29,  31  S.  E.  785. 

Color  of  title  is  anything  in  writing 
which  serves  to  define  the  extent  and  char- 
acter of  the  claim  with  parties  from  whom 
it  may  come  and  to  whom  it  may  be  made. 
Lee  T.  O'Quin,  103  Ga.  355,  30  S.  E.  356; 
Tumlin  v.  Perry,  108  Ga.  520,  34  S.  E.  171. 

"Color  of  title  is  anjrthing  in  writing 
.  .  .  which  serves  to  define  the  extent  of 
the  claim.  .  .  .  It  is  wholly  immaterial 
how  imperfect  or  defective  the  writing  may 
l>e  considered  as  a  deed;  if  it  is  in  writing  ■ 


and  defines  the  extent  of  the  claim,  it  is  a 
sign,  semblance,  or  claim  of  title."  Field 
v.  Boynton,  supra;  Veal  v.  Robinson,  70  Ga. 
809;  Street  v.  Collier,  118  Ga.  470,  45  S.  E. 
294;  Mullan  v.  Carper,  37  W.  Va.  215,  16 
S.  E.  527;  Heavner  v.  Morgan,  41  W.  Va. 
428,  23  S.  E.  874;  Randolph  v.  Casey,  43 
W.  Va.  289,  27  S.  E.  231. 

Color  of  title  is  defined  to  be  an  apparent 
title  founded  upon  a  written  instrument, 
such  as  a  deed,  levy  of  execution,  a  decree 
or  judgment  of  a  court.  Packard  v.  Mos.s, 
68  Cal.  123,  8  Pac.  818;  Wood  v.  Conrad,  2 
S.  D.  334,  50  N.  W.  95. 

Color  of  title  is  that  apparent  right  in 
the  tenant  which  he  has  derived  by  his 
paper  title.  Saltmarsh  v.  Crommelin,  24 
Ala.  347;  Gist  v.  Beaumont,  104  Ala.  347, 
16  So.  20. 

Color  of  title  is  not  every  pretense  or 
claim  of  title,  but  it  consists  in  a  writing 
or  conveyance  of  some  kind  purporting  to 
convey  the  land  under  which  the  claim  of 
title  is  asserted.  Color  of  title,  strictly 
speaking,  cannot  rest  in  parol.  There  must 
be  a  document  of  some  sort.  Armijo  v. 
Armijo,  4  N.  M.  57,  13  Pac.  92. 

Without  undertaking  at  the  present  time, 
said  the  Alabama  supreme  court  in  Salt- 
marsh  v.  Crommelin,  supra,  to  give  an  ac- 
curate definition  of  the  term  "color  of  title," 
we  deem  it  sufficient  for  the  present  case  to 
say  that  it  is  that  apparent  right  in  the 
tenant  which  he  has  derived  by  his  paper 
title,  which  distinguishes  him  from  the 
naked  trespasser  or  intruder. 

Color  of  title  is  where  the  possessor  has 
a  conveyance  of  some  sort  by  deed,  or  will, 
or  inheritance,  which  he  may  believe  to  be  a 
title.  This  cannot  be  said  of  any  bond  or 
entry  which  entitles  the  party  only  to  a 
legal  conveyance  hereafter.  Everyone 
knows  that  is  not  a  title,  and,  of  course, 
cannot  improve  under  it  with  a  belief  that 
he  is  improving  under  a  legal  title.  Wil- 
son V.  Kilcannon,  4  Hayw.  (Tenn.)  185. 

Color  of  title  is  a  legal  title  in  form  ur 
appearance,  by  grant  or  its  equivalent,  deed, 
will,  inheritance  in  descent,  or  other  means 
by  which  a  legal  title  may  be  and  is  sup- 
posed to  be  passed  to  the  claimant.  Water- 
house  V.  Martin,  Peck  (Term.)  392. 

The  term  "color  of  title,"  as  it  is  used  in 
the  cases  upon  the  subject  of  the  possession 
of  land,  means  a  deed  or  survey  of  the  land, 
put  upon  the  public  records  of  land  titles, 
whereby  notice  is  given  to  the  true  owner 
and  all  the  world  that  the  occupant  claims 
title.    Hodges  v.  Eddy,  38  Vt.  327. 

If  by  this,  it  was  afterwards  said  in  the 
case  of  Aldrich  v.  Griffith,  66  Vt.  390,  29 
.Vtl.  376,  the  court  intended  to  limit  color 
of  title  to  an  occupancy  under  a  deed  exe- 
cuted as  required  by  the  statute,  or  a  sur- 
vey duly  recorded,  it  is  sufficient  to  cay 
that  the  question  as  to  what  kind  of  an 
instrument  would  giv3  color  of  title  was  not 
raised  in  the  case,  and  the  remarks  of  the 
court  upon  that  subject  were  wholly  obiter 
dicta. 

Color  of  title  is  that  which  has  the  som- 
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blence  of  title,  but  which  in  fact  is  no  title; 
and  is  tinything  in  writing,  however  defect- 
ive or  imperfect,  purporting  to  convey- 
title  to  the  land,  and  which  defines  the  ex- 
tent of  the  claim.  Swann  v.  Thayer,  36  W. 
Va.  46,  14  S.  E.  423;  Heavner  v.  Morgan, 
supra. 

The  phrase  "color  of  title"  signifies  some 
written  document  which  appears  to  be  a 
title  to  land,  but  is  not  a  good  title.  Oliver 
v.  PuUam,  24  Fed.  127. 

Color  of  title  is  where  the  possessor  has 
a  conveyance  of  some  sort  by  deed,  will,  or 
inheritance,  which  he  may  believe  to  be  a 
title.    Lamar  v.  Minter,  13  Ala.  31. 

"Claim  and  color  of  title,"  as  used  in  the 
Illinois  statute  (Rev.  Stat.  cha]).  24,  {  8)  to 
quiet  possessions  and  confirm  titles  to  land, 
means  such  a  title  as,  tested  by  itself, 
would  appear  good,— not  a  paramount  title, 
capable  of  resisting  all  others,  but  such  an 
one  as  would  authorize  the  recovery  of  the 
land  when  unattacked  and  no  better  title 
was  shown;  that  is,  a  prima  facie  title. 
Irving  V.  Brownell,  11  111.  402;  Rawlings 
V.  Bailey,  15  111.  178. 

Claim  and  color  of  title,  within  the  mean- 
ing of  general  statutes  of  limitation,  is  the 
same  as  fixed  and  used  by  the  courts  as 
sufficient  to  support  an  adverse  possession. 
Woodward  v.  Blanchard,  16  111.  433;  Mc- 
Clellan  v.  Kellogg,  17  111.  498. 

We  can  easily  understand,  said  Duncan, 
J.,  in  Miller  v.  Shaw,  7  Serg.  &  R.  129,  what 
is  meant  by  "color  of  title."  There  may  be, 
there  often  are,  several  office  rights  for  the 
same  tract  of  land;  the  holder  of  the 
younger  enters;  this  is  under  color  of  title. 
So  several  may  claim  title  under  the  same 
original  grant;  all  these  enter  under  color 
of  title. 

In  the  extended  note  to  Tate  v.  Southard, 
14  Am.  Dec.  580,  et  seq.,  a  very  large  num- 
ber of  the  cases  which  have  defined  the 
term  "color  of  title,"  and  named  its  char- 
acteristic features,  are  presented  with  il- 
lustrative examples  and  intelligent  com- 
ment. 

In  Mylar  v.  Hughes,  60  Mo.  105,  Napton, 
J.,  discussed  at  length  the  meaning  of  "color 
of  title."  It  is  obvious,  said  he,  that  the 
merits  of  this  case  depend  upon  the  con- 
struction to  be  given  to  the  phrase  "color  of 
title"  so  frequently  found  in  adjudications 
and  text-books  in  connection  with  the  facts 
in  evidence.  That  the  original  entry  of  H. 
was  without  color  of  title,  we  are  left  to 
presume,  as  none  was  shown;  that  an 
entry  upon  80  acres  of  land  and  an  actual 
possession  of  the  same  will  not  give  "color 
of  title"  to  160  acres  without  some  paper 
conveyance  to  the  disseisor,  or  some  claim 
based  on  the  peculiar  facts  of  the  case,  is 
manifest.  It  is  equally  plain  that  the 
disseisor  cannot  make  his  title  any  better 
by  giving  a  deed  to  some  third  person  and 
taking  back  a  conveyance  to  himself.  Then, 
after  citing  the  opinion  of  Chief  Justice 
Gibson  in  the  Pennsylvania  case  of  M'Call 
V.  Neely,  3  Watts,  72,  to  the  effect  that 
color  of"  title  may  be  given  without  a  writ- 
16  L.RJ^.(N.S.J 


ing,  he  continued:  The  observations  of  this 
eminent  judge  are  plain  enough  to  convey 
his  meaning  as  applied  to  the  system  of 
land  surveys  and  warrants  in  Pennsylvania, 
but,  under  the  system  of  surveys  adopted 
by  the  Federal  government  for  the  sale  of 
its  land  in  the  Missouri  valley  territory  and 
Louisiana,  some  modification  of  the  princi- 
ple, or  of  its  application,  seems  necessary. 
In  Pennsylvania,  as  in  Virginia,  lands  were 
granted  upon  surveys  of  no  specified  extent 
and  conforming  to  no  fixed  system.  Each 
warrant  contained  a  specified  number  of 
acres  and  specified  boundaries  perhaps  to  be 
determined  by  water  courses,  mountains,  ir 
other  natural  objects  or  contiguous  surveys. 
Each  warrant  was  distinct  and  isolated,  and 
had  no  connection  with  any  general  system. 
But  in  this  country  all  the  public  lands  are 
surveyed  into  townships,  sections,  and  sub- 
divisions of  sections,  each  survey  contain- 
ing not  only  a  definite  number  of  acres,  but 
precisely  the  8|ime  number  contained  in  * 
corresponding  division.  It  cannot  be  said, 
therefore,  that  one  who  enters  on  and 
cultivates  a  portion  of  a  40-acre  tract, 
which  is  the  smallest  subdivision  known  to 
our  system  of  surveys,  pretends  thereby  to 
have  any  claim  under  color  of  title  to  the 
whole  section,  unless  he  has  some  pa^r 
title  from  some  other  person,  or  by  in- 
heritance or  contract  has  acquired  the  right 
from  another  who  has  previously  assumed 
to  be  the  owner. 

VIII.  What  constitutes  color  of  tUle. 

An  adverse  possession  of  land  is  held 
under  color  of  title  when  it  rests  upon  a 
written  instrument  as  a  conveyance,  or  the 
decree  or  judgment  of  a  court  of  competent 
jurisdiction.  Kimball  v.  Lohmas,  31  Cal. 
164. 

The  color  of  title  may  be  good  or  bad, 
legal  or  equitable.  Core  v.  Faupel,  24  W. 
Va.  238;  Oney  v.  Clendenin.  28  W.  Va.  34. 

A  color  of  title  is  where  a  conveyance  is 
made  by  an  apparent  owner,  or  person  ap- 
parently having  an  authority  over  his  es- 
tate, which  conveyance  would  actually  hav» 
passed  the  title  had  the  circumstances  ex- 
isted which  were  reputed  to  exist.  Darby 
v.  M'Carrol,  5  Hayw.   (Tenn.)   286. 

Whenever  an  instrument,  by  apt  words  of 
transfer,  passes  what  purports  to  be  a  title 
from  grantor  to  grantee,  it  gives  color  of 
title.  Hall  v.  Law,  102  U.  S.  461,  26  L. 
ed.  217. 

The  only  quality  demanded  of  it  is  that 
it  shall  purport  to  convey  or  dedicate  the 
land  so  that  a  claim  of  title  may  in  good 
faith  rest  upon  it  as  a  warrant  for  entry 
into  possession.  LaCrosse  v.  Cameron,  25- 
C.  C.  A.  399,  46  U.  S.  App.  722,  80  Fed. 
264. 

Any  instrument  purporting  on  its  face  to 
convey  title  to  the  grantee  is  sufficient  to 
constitute  color  of  title.  Swift  v.  Mulkey, 
14  Or.  59,  12  Pac.  76. 

He  who  holds  land  under  a  paper  title 
which  apparently  gives  him  a  right- to  it 
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and  leads  an  honest  mind  to  conclude  that 
a  right  to  the  land  passed  by  the  deed,  es- 
pecially when  the  delivery  of  the  instru- 
ment is  accompanied  by  livery  of  seisin  or 
possession  of  tbe  premises  purporting  to  be 
conveyed,  thereby  holds  under  color  of  title. 
Saltmarsh  v.  Crommelin,  24  Ala.  347;  Gist 
V.  Beaumont,  104  Ala.  347,  16  So.  20. 
(The  proposition  is  unaffected  by  the  re- 
versal of  the  first  case  in  the  Supreme 
Court  of  the  United  States  in  Minter  v. 
Crommelin,  18  How.  87,  16  L.  ed.  279.) 

Color  of  title  may  be  shown  by  any  paper 
purporting  to  convey  the  land  to  the  party 
u  adverse  possession,  however  and  for  what- 
ever reason  it  may  lack  the  essentiajs  of  a 
muniment  of  title,  provided  the  claim  under 
it  is  made  in  good  faith.  Goodson  v.  Broth- 
ers, 111  Ala.  589,  20  So.  443. 

One  has  color  of  title  to  land  when  he 
has  an  apparent,  though  not  a  real,  title, 
founded  upon  a  d^ed  purporting  to  convey 
it  to  him.  Lee  v.  O'Quin,  103  Ga.  366,  30 
S.  E.  366;  Seigneuret  v.  Fahey,  27  Minn. 
60,  6  N.  W.  403. 

An  instrument  which  purports  to  convey 
title  to  the  grantee  constitutes  color  of 
title.  Catling  v.  Lane,  17  Neb.  80,  22  N. 
W.  468. 

Even  when  legally  insuflBcient.  Quick  t. 
Rufe,  164  Mo.  408,  64  S.  W.  102. 

Color  of  title  made  in  good  faith  is  shown 
by  any  deed  or  instrument  in  writing  which 
purports  on  its  face  to  convey  title,  and  for 
which  a  grantee  willingly  pays  his  money 
without  fraud.  Dickenson  v.  Breeden,  30 
m.  279. 

It  must  purport  to  convey  title,  or  else 
it  will  not  be  color  of  title.  Deffeback  v. 
Howke,  116  U.  S.  407,  29  L.  ed.  427,  6 
Sup.  Ct.  Rep.  96;  Rich  ▼.  Victoria  Copper 
Min.  Co.  77  C.  C.  A.  558,  147  Fed.  380; 
Matthews  v.  Tennessee  Coal,  Iron,  &  R.  Co. 
(Ala.)  47  So.  78;  Packard  v.  Moss,  68  Cal. 
123,  8  Pac.  818;  Wood  v.  Conrad,  2  S.  D. 
334,  50  N.  W.  95;  Oleman  v.  Billings,  89 
111.  183;  Converse  v.  Calumet  River  R.  Co. 
195  111.  204,  62  N.  E.  887;  Reeves  v.  Towles, 
10  La.  276;  Eastman  v.  Beiller,  3  Rob.  (La.) 
220;  Thomas  v.  Kean,  10  Rob.  (La.)  80; 
Keener  v.  Goodson,  89  N.  C.  273. 

In  Converse  v.  Calumet  River  R.  Co. 
supra,  the  court,  after  citing  and  giving 
the  holdings  on  a  great  number  of  previous 
■cases  in  that  state,  said:  In  the  foregoing 
cases  it  will  be  observed  the  instrument, 
judgment,  decree,  or  proceeding,  if  held  to 
be  color  of  title,  in  each  instance  purported 
upon  its  face  to  convey  or  transfer  title; 
and  no  case  has  been  cited,  and  we  believe 
none  can  be  found,  wherein  it  has  been  held 
that  parol  evidence  may  be  introduced  in 
connection  with  tl^e  paper  title  relied  upon 
to  establish  color  of  title. 

A  deed  cannot  be  color  of  title  beyond 
what  it  purports  to  convey.  Woods  v. 
Banks,  14  K.  H.  101 ;  Wells  v.  Jackson  Iron 
Mfg.  Co.  48  N.  H.  491. 

The  courts  have  concurred,  it  is  believed, 
said  the  West  Virginia  supreme  court  oi 
appeals  in  Core  v.  Faupel.  24  W.  Va.  238, 
without  exception  (certainly  such  ia  the 
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law  in  Virginia  and  this  state),  that  any 
paper  which  has  the  appearance  of  a  title, 
although  it  is  not  in  fact  such,  may  be  a 
color  of  title. 

The  definitions  and  descriptions  of  "color 
of  title"  given  in  the  books  are  various  and 
conflicting,  it  was  said  in  Allen  v.  Mansfield, 
108  Mo.  343,  18  S.  W.  901;  but,  it  is  safe 
to  say  that  any  writing  which  purports  to 
convey  land  and  describes  it  is  color  of  title, 
though  the  writing  is  invalid  and  conveys 
no  title. 

A  deed  need  not  be  valid  to  be  color  of 
title.  Kent  v.  Harcourt,  33  Barb.  491; 
Abrams  v.  Rhoner,  44  Hun,  607;  Sharp  v. 
Shenandoah  Furnace  Co.  100  Va.  27,  40  S. 
E.  103;  Swann  v.  Thayer,  36  W.  Va.  46,  14 
S.  E.  423;  Randolph  v.  Casey,  43  W.  Va. 
289,  27  S.  E.  231. 

Whatever  may  be  the  source  of  the  in- 
validity of  a  deed,  if  it  purports  to  convey 
the  land  and  in  form  passes  what  purporU 
to  be  the  title,  it  is  color  of  title.  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Allfree,  64  Iowa,  500, 
20  N.  W.  779. 

Color  of  title  does  not  depend  on  the 
validity  or  effect  of  the  grant,  but  wholly 
upon  its  intent  and  meaning.  Hindley  v. 
Manhattan  R.  Co.  186  N.  Y.  336,  78  N.  E. 
276. 

Color  of  title  exists  wherever  there  is  a 
reasonable  doubt  regarding  the  validity  of 
the  apparent  title,  whether  such  doubt  arises 
from  the  circumstances  under  which  the  land 
is  held,  the  identity  of  the  land  conveyed, 
or  the  construction  of  the  instrument  under 
which  the  party  in  possession  claims  his 
title.  Cameron  ▼.  United  States,  148  U.  S. 
301,  37  L.  ed.  469,  13  Sup.  Ct.  Rep.  505. 

The  courts  have  "concurred  in  attaching 
no  exclusive  or  peculiar  character  or  im- 
portance to  the  ground  of  the  invalidity  of 
an  apparent  or  colorable  title;  the  inquiry 
with  them  has  been  whether  there  was  au 
apparent  or  colorable  title  under  which  an 
entrv  or  a  claim  has  been  made  in  good 
faith."  Wright  v.  Mattison,  18  How.  50, 
15  L.  ed.  280;  Cameron  v.  United  States, 
supra;  Wood  v.  Conrad,  2  S.  D.  334,  60  K. 
W.  95. 

There  are  no  degrees  of  invalidity  of 
deeds.  If  they  fail  to  convey  title  for  any 
reason,  they  are  equally  void  of  effect.  It 
is  true  a  deed  may  be  invalid  because  not 
sufficient  in  form,  or  because  issued  without 
authority,  while  another  instrument  may  be 
invalid  because  its  maker  had  no  title. 
There  are  different  reasons  for  invalidity, 
not  different  degrees  of  invalidity.  In  nei- 
ther case  would  the  deed  convey  title;  in 
each  it  would  be  color  of  title.  Chicago, 
R.  I.  &  P.  R.  Co.  ▼.  Allfree.  supra. 

A  grant  may  l>e  a  nullity  and  yet  be 
color  of  title  sufficient  to  sustain  an  adverse 
possession  under  it.  taken  and  maintained 
in  good  faith.  La  Frombois  v.  Jackson,  8 
Cow.  689.  18  Am.  Dec.  463. 

A  deed  of  no  value  to  convey  a  valid  title 
may  be  competent  to  confer  a  color  and 
claim  of  right.  Huntington  v.  Allen.  44 
Miss.  664. 

A  deed  from  one  in  actual  possession  of 
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I{ind,  openly  and  notoriously  exercising  acts 
of  ownership,  no  matter  bow  defective  his 
legal  title  may  be,  constitutes  color  of  title 
for  his  grantees  and  those  who  claim  and 
occupy  under  them.  Ryan  v.  Kilpatrick, 
66  Ala.  332. 

All  the  authorities  "agree  that  any  defect 
in  the  title  of  the  grantor  will  not  affect 
its  admissibility  as  a  color  of  title."  Hamil- 
ton V.  Boggess,  63  Mo.  233. 

A  conveyance  is  color  of  title,  however 
insuflicient  it  may  be  in  law  to  pass  title. 
Cooper  y.  Watson,  73  Ala.  254. 

However  inadequate  to  carry  the  true 
title,  it  is  strictly  color  of  title.  Johnson 
V.  Hurst,  10  Idaho,  308,  77  Pac.  784;  Sharp 
V.  Shenandoah  Furnace  Co.  100  Va.  27,  40 
S.  E.  103. 

If  the  deed  is  prima  facie  good,  though 
legally  inoperative,  it  gives  color  of  title. 
lAmar  t.  Minter,  13  Ala.  31. 

The  instrument  may  be  bad  as  a  muni- 
ment of  title,  and  yet  be  color  of  title 
^qpugh  to  show  what  the  land  is  that  is 
held  adversely.  Barron  v.  Barron,  122  Ala. 
194,  25  So.  55. 

While  a  deed,  lease,  or  contract  to  convey 
IB  ineffective  to  transfer  an  estate  before 
registration,  it  does  afford  color  of  title,  if 
duly  executed  and  accompanied  with  con- 
tinuous adverse  possession  for  the  requisite 
time.  Hunter  v.  Kelly,  92  N.  C.  285;  Avent 
▼.  Arrington,  105  N.  C.  377,  10  S.  E.  991. 

It  should  be  duly  executed.  Packard  v. 
Moss,  68  Cal.  123,  8  Pac.  818;  Wood  v. 
Conrad,  supra. 

But  it  is  unnecessary  to  prove  the  execu- 
tion. Alabama  State  Land  Co.  v.  Kyle,  99 
Ala.  474,  13  So.  43;  Brannan  v.  Henry,  142 
Ala.  698,  110  Am.  St.  Rep.  56,  39  So.  92. 

Neither  proof  of  execution,  nor  of  ac- 
knowledgment, is  essential.  GSist  v.  Beau- 
mont, 104  Ala.  347.  16  So.  20. 

It  is  not  necessary  that  the  instrument 
should  contain  the  statutory  requisites  of  a 
conveyance  of  land  to  make  it  color  of  title. 
Aldrich  v.  Griffith,  66  Vt.  390,  29  Atl.  376. 

Color  of  title  need  not  be  a  technical  deed 
of  land.    Buck  v.  Squiers,  23  Vt.  498. 

When  a  claim  of  title  is  founded  upon  a 
writing,  it  is  not  essential  that  the  paper 
show  upon  its  face  a  prima  facie  title;  but 
it  may  be  good  as  a  foundation  for  color, 
however  defective.  McClellan  v.  Kellogg, 
17  HI.  498. 

Any  definition  of  "color  of  title,"  however 
restricted,  will  include  a  writing  which  is 
in  form  a  deed  purporting  to  convey  the 
entire  estate  in  the  land  it  describes,  and 
which  is  defective  in  some  one  or  more  par- 
ticulars that  only  a  person  educated  In  the 
law  would  understand  to  be  necessary. 
Avent  V.  Arrington.  supra. 

An  exclusive,  undisputed  possession  under 
a  muniment  of  title,  even  if  voidable,  consti- 
tutes an  adverse  possession  under  color  of 
title.  McCaughn  v.  Young,  85  Miss.  277, 
37  So.  839. 

A  deed  may  be  voidable,  or  even  void, 
yet  it  will  constitute  color  of  title  sufficient 
in  start  and  support  an  adverse  possession. 
Moody  V.  Fleming,  4  Ga.  115,  48  Am.  Dec. 
15  L.R.A.(N.S.) 


210;  Washburn  v.  Cutter,  17  Minn.  361,  GiL 
335;  Welborn  v.  Anderson,  37  Miss.  155; 
Swann  v.  Thayer,  36  W.  Va.  46,  14  S.  E. 
423;  Randolph  v.  Casey,  43  W.  Va.  289,  27 
S.  E.  231. 

It  may  be  voidable,  or  actually  void,  and 
still  be  color  of  title  if  it  is  good  in  form, 
professes  to  convey  the  property,  and  de- 
scribes the  land.  Wood  v.  Conrad,  2  S.  D. 
334,  50  N.  W.  95;  Gannon  t.  Moore,  83  Ark. 
196,  104  S.  W.  139. 

There  are  decisions  that  have  gone  so  far 
as  to  hold  a  deed  void  upon  its  face  good 
color  of  title.  I.aCrosse  v.  Cameron,  25  C. 
C.  A.  399,  46  U.  S.  App.  722,  80  Fed.  264; 
Skipwith  V.  Martin,  50  Ark.  141,  6  S.  W. 
514;  Bradbury  v.  Dumond,  80  Ark.  82,  11 
L.R.A.(N.S.)  772,  96  S.  W.  390;  Power  v. 
Kitching,  10  N.  D.  254,  88  Am.  St.  Rep. 
691,  86  N.  W.  737;  Russell  v.  Tennant  (W. 
Va.)  60  S.  E.  609;  Ritz  v.  Ritz  (W.  Va.)  60 
S.  E.  1095. 

This,  however,  has  been  denied,  and  the 
contrary  asserted.  Keefe  r.  Bramhall,  3 
Mackey,  661. 

The  instrument  must  not  appear  upon  its 
face  to  give  neither  title  nor  right  of  pos- 
session, otherwise  it  will  not  be  color  of 
title.  McLellan  v.  Omodt,  37  Minn.  157, 
33  N.  W.  326. 

It  must  not  be  so  obviously  defective  that 
it  cannot  mislead  a  person  of  ordinary  in- 
telligence. Williams  v.  Scott,  122  N.  C. 
546,  29  S.  E.  877. 

Although  a  deed  is  expressly  made  void 
by  a  constitutional  provision,  nevertheless, 
if  the  land  it  purports  to  convey  is  occupied 
by  the  grantee  and  claimed  under  it  ex- 
clusively and  uninterruptedly  for  a  longer 
period  than  the  statutory  limitation,  he 
will  acquire  title  by  adverse  possession. 
Dangerfield  v.  Williams,  26  App.  D.  C.  508. 

As  to  an  entry  under  a  void  title,  said 
Johnson,  J.,  writing  for  the- court  in  Jack- 
son ex  dem.  Bradstreet  v.  Huntington.  5 
Pet.  402,  8  L.  ed.  170,  that  has  met  with 
such  pointed  answers  from  this  court  and 
the  courts  of  New  York  that  it  can  scarcely 
require  a  labored  examination.  The  bar  of 
the  statute  is  acknowledged  to  originate  in 
wrong. 

The  virtue  or  efficacy  which  the  law  ac- 
cords to  an  invalid  or  void  deed  as  color 
of  title  when  possession  has  been  held  under 
it  for  the  statutory  limitation  period,  ac-  • 
cording  to  the  supreme  court  of  appeals  of 
West  Virginia  in  a  recent  case,  seems  to 
stand  upon  mere  tenderness  of  the  law  in 
favor  of  one  who,  although  bound  to  know 
it  was  void,  relied  upon  it  and  held  pos- 
session under  it,  mistakenly  believing  it  to 
be  good,  or  relying  upon  the  acquiescence 
in  his  claim  of  title  by  all  those  whose  in- 
terest it  was  to  deny  it.  Title  in  such  cases 
is  not  imparted  by  the  deed.  The  deed  is 
only  an  incident  or  circumstance  bearing 
upon  the  conduct  of  the  parties,  disclosing 
intent,  which  the  statute  of  limitations  con- 
verts into  good  title.  Without  possession 
under  it  the  deed  is  absolutely  worthless. 
Both  courts  and  juries  must  disregard  it. 
Possession  without  the  deed  would  be  worth- 


Digitized  by 


Google 


1907 


JASl'EUSUN  V.  SCHARXIKOW. 


1221 


less  except  to  the  extent  of  the  actual  in- 
closure.  But  both  the  deed  and  the  posses- 
sion produce  a  situation  or  relationship  be- 
tween the  parties  wliich  the  statute  of 
limitations  converts  into  good  title  by  de- 
nying a  right  of  entry.  Russell  t.  Tennant, 
supra. 

An  entry  upon  land  under  a  deed,  made 
by  one  in  possession  of  it,  purporting  to  con- 
vey title  to  it,  tends  to  show  a  claim  of 
ownership  to  it  adverse  to  all  the  world. 
Andrus  v.  Smith,  133  Cal.  78,  65  Pac.  320. 

It  is  not  necessary  that  the  grantor  in 
the  conveyance  that  gives  color  of  title 
should  have  had  title.  Lea  v.  Polk  County 
Copper  Co.  21  How.  4i)3,  16  L.  ed.  203; 
Henry  v.  Brown,  143  Ala.  446,  39  So.  325; 
Gittens  v.  Lowry,  15  Ga.  336;  Hindley  v. 
Manhattan  R.  Co.  185  N.  Y.  335,  78  N.  E. 
276. 

The  question  is  not,  What  title  did  the 
grantor  have?  but.  What  did  the  grantor 
assume  to  have  and  to  convey?  Burgett  v. 
Taliaferro,  118  111.  503,  9  N.  E.  334. 

However  groundless  the  supposed  title 
may  be,  it  is  8u£Scient  color  of  title  for  the. 
purposes  of  adverse  possession.  LaCrosse 
V.  Cameron,  25  C.  0.  A.  399,  46  U.  S.  App. 
722,  80  Fed.  264. 

A  conveyance  is  color  of  title,  however 
incomplete  or  incompetent  is  the  power  of 
the  grantor  to  convey  or  pass  the  title. 
Cooper  V.  Watson,  73  Ala.  254;  Johnson  v. 
Hurst,  10  Idaho,  308,  77  Pac  784;  Sharp  v. 
Shenandoah  Furnace  Co.  100  Va.  -27,  40  S. 
E.  103. 

A  deed  purporting  to  convey  title  by  one 
without  authority  to  make  it,  and  therefore 
conferring  none,  is  sufficient  color  of  title 
for  an  adverse  possession.  Wade  ▼.  Mc- 
Dougle,  69  W.  Va.  113,  62  S.  E.  1026. 

Color  of  title  need  not  necessarily  consist 
of  recorded  instruments.  Facts  and  clrcimi- 
stancea  showing  sufiBcient  notoriety  of  claim 
and  of  its  relation  and  extent  may  impart 
to  an  unrecorded  instrument  the  efifect  of 
color.  Ozark  Plateau  Land  Co.  v.  Hays,  105 
Mo.  143,  16  S.  W.  957;  Plaster  ▼.  Qrabeel, 
160  Mo.  669,  61  S.  W.  589. 

It  is  enough  to  aflford  an  occupant  of  land 
color  of  title  to  it  that  his  mimiment  of 
title  is  in  writing  and  capable  of  production 
on  request.     Swift  v.  Gage,  26  Vt.  224. 

It  is  immaterial  whether  the  deed  which 
gives  color  of  title  conveys  a  good  one  pro- 
vided it  describes  the  land.  Livingston  v. 
Peru  Iron  Co.  9  Wend.  511. 

To  give  color  of  title  a  conveyance  must 
describe  the  propertv.  Packard  v.  Moss,  68 
Cal.  123,  8  Pac.  818'j  Wood  v.  Conrad,  2  S. 
D.  334,  50  N.  W.  95. 

A  deed  which  designates  no  specified  in- 
terest in  the  land,  and  does  not  describe  it 
BO  that  it  can  be  located,  is  void  for  uncer- 
tainty, and  unavailable  as  color  of  title.  To 
make  it  color  of  title  it  is  necessary  to  show 
that  it  has  some  connection  with  the  prem- 
ises in  dispute.  Etowah  etc.  Min.  Co.  v.  Par- 
ker, 73  Ga.  53. 

A  deed  which  does  not  embrace  in  the 
description  it  contains  the  land  in  controver- 
sv  affordfl  no  color  of  title  to  it,  notwith- 
15  L.R.A.(N.8.) 


standing  the  honest  mistaken  belief  of  the 
parties  to  it  to  the  contrary.  Williamson 
v.  Tison,  99  Ga.  791,  26  S.  E.  766;  LaRochc 
V.  Falligant,  130  Ga.  596,  61  S.  E.  465. 

The  authorities  are  conflicting,  said  the 
Indiana  supreme  court  in  Wilson  v.  Johnson, 
145  Ind.  40,  38  N.  E.  3S,  43  N.  E.  930,  as 
to  the  effect  of  defects  in  the  title  discover- 
able by  inspecting  the  instrument,  in  render- 
ing a  conveyance  inoperative  as  color  of 
title;  but  they  seem  to  be  agreed  that,  in 
order  that  the  instrument  may  confer  color 
of  title,  it  must  contain  a  description  of  the 
land. 

When  color  of  title  is  given  by  deed  or 
written  instrument  purporting  to  be  a  deed, 
while  there  is  a  difference  of  opinion  in  re- 
gard to  the  requisites  which  the  paper  must 
have  to  give  color  of  title,  the  authorities, 
said  the  court  in  Hamilton  v.  Boggess,  63 
Mo.  233,  "all  agree  that  it  must  designate 
clearly  the  land  conveyed." 

A  deed  void  because  the  description  in  it 
is  insufficient  to  identify  the  land  it  pur- 
ports to  convey  is  insufficient  to  constitute 
color  of  title.  Gannon  v.  Moore,  83  Ark. 
196,  104  S.  W.  139. 

And  yet  at  least  one  case  is  authority  for 
the  proposition  that  a  deed  void  for  uncer- 
tainty in  describing  the  land  it  purports  to 
convey  nevertheless  affords  color  of  title  to 
it  if  the  land  can  be  identified  with  reason- 
able certainty  by  parol  proof.  Brannan  v. 
Henry,  142  Ala.  698,  110  Am.  St.  Rep.  55, 
39  So.  92. 

To  constitute  the  color  of  title  or  regis- 
tered deed  required  by  the  Texas  short  stat- 
utes of  limitations  the  instrument  must  so 
describe  the  land  that  it  can  be  identified 
clearly  without  extrinsic  aid.  Brokel  r. 
McKechnie,  69  Tex.  33,  6  8.  W.  623. 

To  constitute  a  deed  color  of  title  to  the 
land  it  describes,  all  the  land  must  be 
claimed.  National  Bank  v.  Baker  Hill  Iron 
Co.  108  Ala.  636,  19  So.  47;  Henry  v. 
Frohlichstein,  149  Ala.  330,  43  So.  126. 

The  stated  rules  and  doctrines  are  some- 
times modified  by  legislation.  In  South  Da- 
kota, for  example,  when  neither  party  to 
an  action  to  recover  real  property  claims 
any  higher  or  better  title  than  possession, 
a  defendant  in  actual  possession  under  a 
bona  fide  claim  of  title  is  deemed  to  hold 
under  color  of  title,  within  the  meaning  of 
the  statute  relating  to  improvements  (Comp. 
Laws,  §  5455).  Pendo  v.  Beakey,  15  S.  D. 
344,  89  N.  W.  655. 

The  question.  What  constitutes  color  of 
title!  may  be  answered  best,  perhaps,  by 
a  few  concrete  examples. 

Whatever  else  may  or  may  not  be  such,  a 
grant  from  the  state  is  color  of  title.  Moo- 
dy V.  Fleming,  4  Ga.  115.  48  Am.  Dec.  210. 

Although  a  state  grant  of  land  included 
in  an  older  gi'ant  conveys  no  title,  it  is  none 
the  less  color  of  title  sufficient  to  ripen  an 
actual  adverse  possession  held  under  it  into 
a  title.  Weaver  v.  T.ove,  146  N.  C.  414,  59 
S.  E.  1041.  (This  has  been  changed  by 
statute  [Revisal  1905,  §  16991  so  far  as 
grants  made  after  March  6,  1893,  are  con- 
cerned.   Ibid.) 
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A  patent,  whether  good  against  the  sover- 
eign, or  void,  constitutes  color  of  title,  and 
supports  an  entry  and  an  actual  possession 
under  it.  Bogardus  v.  Trinity  Church,  4 
Sandf.  Ch.  633. 

The  judgment  in  Saltmarsh  v.  Cromme- 
lin,  24  Ala.  347,  was  reversed  by  the  Su- 
preme Court  of  the  United  States,  in  Min- 
ter  v.  Crommelin,  18  How.  87,  15  L.  ed.  279, 
for  error  in  holding  that  a  patent  granted 
imder  the  pre-emption  laws  of  the  United 
States  for  land  reserved  to  a  Creek  Indian, 
and  forfeited  by  abandonment,  was  not  pre- 
sumptive proof  of  its  own  validity,  and 
did  not  imply  regularity  without  proof  in 
the  several  steps  which  led  to  the  issue  of 
such  patent. 

Notwithstanding  a  possession  begins  by 
an  entry  under  a  grant  from  a  foreign  gov- 
ernment, which  is,  for  that  reason,  a  nullity, 
if  it  is  held  continuously  for  the  statutory 
time  under  a  claim  of  title,  openly,  exclu- 
sively, and  notoriously,  by  the  possessor  as 
owner,  where  he  obviously  in  good  faith  be- 
lieves his  title  to  be  good,  the  possession 
is  adverse,  and  will  prevail  in  ejectment  over 
the  legal  title.  La  Frombois  v.  Jackson,  8 
Cow.  689,  18  Am.  Dec.  463. 

And  a  warranty  deed  purporting  to  con- 
vey a  lot  of  land  in  fee  simple  is  certainly 
color  of  title.  Burgett  v.  Taliaferro,  118 
111.  603,  9  N.  E.  334. 

So  is  a  mortgage  when  it  conveys  title  to 
a  mortgagee  in  possession.  Stewart  v. 
Lowdermilk  (N.  C.)  61  S.  E.  523. 

And  a  deed  from  a  husband  and  wife  con- 
veying the  wife's  estate  in  lands,  void  for 
want  of  a  separate  and  private  examination 
of  the  wife,  nevertheless  affords  color  of 
title  to  the  premises  it  describes,  to  the 
grantee  in  possession.  Ferguson  v.  Kenne- 
dy, Peck  (Tenn.)  321,  14  Am.  Dec.  761. 

And  a  conveyance  of  land  made  pursuant 
to  a  decree  of  a  competent  court  ordering 
its  sale  constitutes  color  of  title,  although 
the  proceedings  may  have  been  void.  Mol- 
ton  V.  Henderson,  62  Ala.  426. 

A  devise  by  last  will  and  testament  is 
a  good  color  of  title,  and  bars  the  right  oi 
entry  when  there  has  been  an  adverse  pos- 
session under  it  for  the  statutory  time. 
Evans  v.  Satterfleld,  6  N.  C.  (1  Murph.) 
413. 

And  this,  too,  although  the  will  is  inoper- 
ative and  void  in  consequence  of  an  omission 
to  comply  with  a  mandatory  requirement 
of  statute.  Bloom  v.  Strauss,  70  Ark.  483, 
69  S.  W.  549. 

A  partition  of  specific  lands  among  de- 
visees, made  under  a  will  which  gives  each 
devisee  a  fee  in  the  lands  devised,  consti- 
tutes an  assurance  of  title,  under  the  Ten- 
nessee seven-year  limitation  statute  (Code, 
§  2763),  to  the  lands  therein  mentioned,  al- 
though the  testator  had  in  fact  no  title,  or, 
at  best  but  a  possessory  title,  to  such  land. 
Thurston  v.  University  of  North  Carolina, 
4  Lea.  613. 

A  record  of  proceedings  in  partition  is 
color  of  title,  and  adverse  possession  there- 
under, continued  seven  years,  gives  a  good 
16  L.RJ^.(N.S.) 


title.  Lindsay  v.  Beaman,  128  X.  C.  189, 
38  S.  £.  811. 

A  writing  EJj^ed  by  the  heirs  of  an  own- 
er of  lands,  allotting  them  to  two  of  their 
number  and  relinquishing  their  own  right 
thereto,  constitutes  color  of  title.  Henry  v. 
Brown,  143  Ala.  446,  39  So.  325. 

A  tax  deed,  though  ineffective  as  a  mimi- 
ment  of  title,  has  been  held  in  several  cases 
to  be  color  of  title.  Dillingham  t.  Brown, 
38  Ala.  311;  Stovall  v.  Fowler,  72  Ala.  77; 
Childress  v.  Calloway,  76  Ala.  128;  Doe  ex 
dem.  Hughes  v.  Anderson.  79  Ala.  209;  Flor- 
ence Land  Min.  &  Mfg.  Co.  v.  Warren,  91 
Ala.  533,  9  So.  384;  Gist  t.  Beaumont,  104 
Ala.  347,  16  So.  20;  Zundel  v.  Baldwin,  114 
Ala.  328,  21  So.  420;  Reddick  t.  Long.  124 
Ala.  260,  27  So.  402;  Brannan  v.  Henry, 
142  Ala.  698,  110  Am.  St.  Rep.  66,  39  So. 
92;  Dorian  v.  Westervitch,  140  Ala.  283, 
103  Am.  St.  Rep.  36,  37  So.  382:  Kocke- 
mann  v.  Bickel,  92  Cal.  666,  28  Fac  686; 
Hanna  v.  Renfro,  32  Miss.  126;  Smith  t. 
Kenney  (Tex.  Gv.  App.)   64  S.  W.  801. 

But  not  if  it  is  void  on  its  face.  Keller 
V.  Hawk  (Okla.)  91  Pao.  778;  Mathews  v. 
Blake  (Wyo.)   92  Pac.  242. 

Nor  standing  alone,  without  other  proof. 
Irving  V.  Brownell,  11  111.  402. 

One  who  has  for  ten  years  held  adverse 
possession  of  land  under  a  claim  of  title  ex- 
clusive of  any  other  right,  founded  upon  a 
recorded  tax  deed  and  in  entire  good  faith, 
makes  out  for  himself  an  adverse  possession 
under  color  of  title  in  virtue  of  the  Wis- 
consin statute  (Rev.  Stat.  1878,  {  4211). 
Cowly  V.  Monson,  10  Bias.  182,  5  Fed.  779. 

The  case  of  Greenleaf  v.  Bartlett,  146  N. 
C.  496,  14  LJt.A.(N.S.)  660,  60  S.  E.  419,  in- 
volved the  single  question  whether  a  sher- 
iff's deed  of  land  sold  for  taxes  gave  c<51or  of 
title  to  an  occupant  who.  had  maintained 
for  seven  years  continuously  an  adverse 
possession,  and  was,  in  consequence,  protect- 
ed by  the  statute  of  limitations  from  an  ac- 
tion by  the  former  owner  for  trespass. 
Connor,  J.,  in  the  opinion  of  the  court,  In  • 
careful  and  painstaking  way  reviewed  the 
previous  decisions  in  North  Carolina  and  in 
the  United  States  Supreme  Court  anent  the 
statute  of  that  state  and  quoted  their  def- 
initions of  "color  of  title,"  Anally  conclud- 
ing that,  conceding  the  invalidity  of  the  deed 
then  before  the  court  for  reasons  apparent 
on  its  face,  "both  upon  the  reason  of  the 
thing,  and  the  trend  of  judicial  thou^t, 
the  deed  from  the  sherifT  to  defendant  was 
color  of  title;  that  his  entry  was  an  ouster, 
and  that,  at  the  end  of  seven  years,  the 
defendant  being  in  the  exclusive  adverse 
possession,"  F.  and  those  claiming  under 
him  were  barred. 

A  sheriff's  deed  with  possession  under  it, 
unaccompanied  by  the  judgment  and  execu- 
tion, is  good  color  of  title  as  a  starting 
point  for  the  statute  of  limitations.  Ham- 
mond V.  Crosby,  68  Ga.  767. 

In  Neal  v.  Nelson.  117  N.  C.  393,  53  Am. 
St.  Rep.  590,  23  S.  E.  428,  the  question  was 
up.  as  to  whether  an  execution  again.it  the 
owner  of  land  and  the  sheriff's  return  there- 
on showing  a  sale  thereof  to  the  purchaser 
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was  sufficient  color  of  title  to  be  the  basis 
of  an  adverse  possession  under  tlie  seven 
years'  statute  of  limitations,  where  the 
sheriff's  deed  made  afterwards  was  a  nul- 
lity because  the  purchaser  had  died  before 
its  execution.  The  court  was  of  the  opinion 
that  the  return  was  a  sufficient  color  of 
title,  as  it  identified  the  lands  in  controver- 
sy and  showed  a  completed  sale  thereof  to 
the  ancestor  of  the  sidverse  possessor.  In 
so  deciding,  the  principle  that  a  purchaser 
of  land  who  fully  pays  the  purchase  price 
and  enters  upon  the  possession  and  enjoy- 
ment of  hia  purchase  has  an  adverse  pos- 
session, was  deemed  an  adequate  support, 
and  the  previous  decision  of  Den  ex  dem. 
Dobaon  v.  Murphy,  18  N.  C.  (1  Dev.  &  B. 
L.)  586,  was  disapproved,  and  that  of  Tate 
V.  Southard,  8  N.  C.  (1  Hawks)  46,  was 
distinguished.  But  the  case  was  afterwards 
pronounced  ''not  consistent  with  the  former 
decisions  of"  the  North  Carolina  supreme 
court;  and  that  tribunal  refused  to  "follow 
it  as  the  true  doctrine  upon  the  subject  of 
color  of  title."  Williams  v.  Scott,  122  N.  C. 
545,  29  S.  E.  877. 

A  quitclaim  deed  taken  in  good  faith  from 
one  in  actual  possession  is  good  color  of 
title.  Little  v.  Crawford,  13  Idaho,  146,  88 
Pac.  974;  Castleberry  v.  Black,  58  Ga.  386; 
Hammond  v.  Crosby,  68  Ga.  767;  Johnson 
V.  Girtman,  115  Ga.  794,  42  S.  E.  96. 

Unless  it  is  made  by  only  one  of  two  or 
more  tenants  in  common.  Moore  v.  Antill, 
63  Iowa,  612,  6  N.  W.  14. 

But  a  grant  from  a  tenant  in  common, 
conveying  the  whole  estate,  and  followed  by 
an  ouster  of  the  cotenant  or  tenants  and  a 
continuous,  exclusive,  and  hostile  possession 
under  it  for  the  statutory  time,  gives  title 
by  adverse  possession  under  color  of  title. 
Abercrombie  v.  Baldwin,  15  Ala.  363. 

A  conveyance  made  by  an  agent  or  at- 
torney in  fact  purporting  to  convey  the  en- 
tire title  in  fee  simple  absolute  constitutes 
color  of  title,  even  though  he  was  not  em- 
powered to  make  it.  Bradstreet  v.  Clarke, 
12  Wend.  602;  Hill  v.  Wilton,  6  N.  C.  (2 
Murph.)  14;  Lackawanna  Lumber  Co.  t. 
Kelley  (Pa.)  70  Atl.  724. 

A  deed  from  the  widow  of  the  deceased 
owner  of  the  land  to  a  purchaser  who  pays 
the  purchase  price  and  enters  into  posses- 
sion is  color  of  title  against  the  heirs. 
Bryan  v.  Atwater,  5  Day,  181,  5  Am.  Dec. 
136. 

An  administrator's  deed  is  color  of  title. 
Conner  v.  Goodman,  104  111.  365. 

But  a  guardian's  deed  is  not,  if  unaccom- 
panied by  proof  of  the  regularity  and  com- 
pleteness of  the  proceedings  and  of  the  con- 
firmation of  the  sale.  Rawlings  t.  Bailey, 
16  111.  178. 

When  one  enters  upon  the  possession  of 
land  under  a  deed  from  the  life  tenant  con- 
veying prima  facie  an  estate  in  fee,  and 
when  both  grantor  and  grantee  intend  that 
the  fee  shall  thereby  pasa,  the  latter  holds 
Adversely  to  all  the  world  except  the  re- 
mainderman, and  to  him  as  soon  as  the  life 
estate  terminates.  Barrett  t.  Stradl,  73 
16  L.B.A.(KJS.) 


Wis.  383,  9  Am.  St.  Rep.  795,  41  N.  W. 
439. 

A  pre-emption  of  public  lands  is  neither 
color  nor  claim  of  title,  but  gives  the  pre- 
emptor  only  a  preferred  right  to  purchase 
at  the  minimum  price  in  case  the  lands  are 
open  for  sale.  His  possession  thereof,  there- 
fore, in  the  meantime  is  not  under  claim  or 
color  of  title,  and  hence  affords  no  founda- 
tion for  acquiring  title  by  adverse  posses- 
sion. Doe  ex  dem.  Alabama  State  X>and  Co. 
v.  Beck,  108  Ala.  71,  19  So.  802. 

Although  a  pre-emption  claim  would  be 
such  evidence  of  right  to  land  as  would 
support  trespass  to  try  title,  it  is  not,  until 
perfected,  such  title  or  color  of  title  as 
will  support  possession  under  the  three 
years'  statute  of  limitations.  It  is  not  with- 
in the  terms  of  the  statute  defining  color 
of  title,  and  to  support  so  short  a  statute 
it  should  at  least  come  plainly  within  its 
spirit.    Buford  v.  Bostick,  58  Tex.  63. 

The  laying  off  of  a  homestead  does  not 
constitute  color  of  title,  because  it  is  not 
a  conveyance  and  does  not  purport  to  pass 
title.     Keener  v.  Goodson,  89  N.  C.  273. 

Color  of  title  necessarily  implies  that  he 
who  relies  upon  it  must  claim  under  some- 
thing that  has  the  semblance  of  title.  A 
private  survey  and  map  never  recorded,  not 
referred  to  or  made  a  part  of  the  deed  im- 
der  which  he  who  relied  upon  it  claimed, 
cannot  be  considered  color  of  title.  Sulphur 
Mines  Co.  v.  Thompson,  93  Va.  293,  25  S. 
E.  232. 

A  deed  from  an  Indian,  of  land  granted 
him  by  the  Mexican  government  with  an 
absolute  prohibition  against  alienation,  was 
held,  in  Sunol  v.  Hepburn,  1  Cal.  254  (Has- 
tings, Ch.  J.,  dissenting),  to  be  a  nullity, 
and  not  even  color  of  title  to  his  grantees; 
hence,  the  possession  under  it  of  part  of 
the  land  described  in  it  gave  them  no  right 
to  recover  possession  of  another  part  of  it 
held  by  an  intruder. 

IX.  The  need  o/  color  o/  title. 

Coming  now  to  the  cases  which  have  dealt 
directly  and  explicitly  with  the  precise  prob- 
lem toward  the  solution  of  which  this  note 
is  a  contribution,  one  finds  both  conflict  and 
confusion.  That  the  reader  may  make  his 
analysis  in  his  own  way,  these  cases  have 
been  spread  before  him  in  considerable  full- 
ness. 

a.  Under  short-term  statutes  of  limita- 
tion. 

The  subject  of  this  note  excludes  cases  of 
decisions  under  statutes  of  limitation  which 
in  terms  require  color  of  title  to  exist  to 
make  out  an  adverse  possession.  The  stat- 
utes which  prescribe  the  shorter  periods  of 
limitation  have  usually  contained  such  a 
requirement,  the  early  seven-years  statutes 
of  North  Carolina  and  Tennessee  being  nota- 
ble exceptions.  The  statutes  of  Texas  fix- 
ing limitations  of  three  and  five  years  have 
already  been  mentioned.  The  legislation  of 
Kentucky  and  Illinois  providing  limitation 
periods  of  seven  years  required  color  of  title. 


Digitized  by 


v^joogle 


1224 


UNITED   STATES   CIRCUIT   COURT   OF   APPEALS. 


Feb., 


Georgia  had  at  one  time  a  similar  statute, 
and  while  it  remained  in  force  the  decisions 
applying  it  naturally  differed  from  those 
made  vmder  statutes  having  no  such  require- 
ment. 

Some  of  the  decisions  respecting  this  class 
of  statutes  in  the  states  mentioned  are  given 
below  as  types  of  the  class,  and  to  show 
what  may  be  expected  under  statutes  sim- 
ilar in  language. 

The  Texas  statute  of  five  years'  limita- 
tion makes  a  registered  deed  necessary. 
Griffin  v.  Ford,  60  Tei.  505;  Rice  v.  P.  J. 
Willis  &  Bro.  31  C.  O.  A.  154,  69  U.  S. 
App.  90,  87  Fed.  626. 

Unless  a  possessor  has  title,  or  the  color 
of  title,  a  possession  of  three  years,  or  five 
years,  of  land  in  Texas,  avails  him  nothing. 
Frederick  v.  Hamilton,  38  Tex.  321. 

He  acquires  no  title,  by  virtue  of  »  pos- 
session of  three  or  five  years,  to  land  not 
included  in  his  deed.  Giddings  v.  Winfree, 
32  Tex.  av.  App.  99,  73  S.  W.  1066. 

The  heir  in  possession  of  land  his  ances- 
tor sold,  in  a  case  where  a  patent  for  it  was 
issued  after  the  latter's  death,  cannot  main- 
tain his  possession  against  the  purchaser  by 
virtue  of  the  Texas  three  years'  statute  of 
limitations,  because  when  the  patent  is- 
sued it  inured  to  the  benefit  of  the  pur- 
chaser, and  the  heir  has  neither  title,  nor 
color  of  title,  by  regular  or  irregular  con- 
secutive chain  of  transfer  from  the  sover- 
eignty of  the  soil,  one  of  which  is  essential. 
Gould  V.  West,  32  Tex.  338. 

The  Kentucky  seven-years  limitation 
statute  protects  an  adverse  possession  only 
when  the  possessor  can  show  a  connected 
title  in  law  or  equity  for  that  period, 
coupled  with  an  actual  occupancy.  Robin- 
son V.  Neal,  6  T.  B.  Mon.  212. 

The  adverse  possessor  is  protected  from 
ejectment  by  that  statute  only  when  he  can 
show  a  grant  from  the  state  to  him,  or  to 
one  from  whom  he  derives  title  in  regular 
succession,  coupled  with  a  residence  upon 
the  land  in  controversy  for  the  whole  term. 
Henly  v.  Gore,  4  Dana,  133. 

No  possession  of  land  in  Kentucky  can 
operate,  or  begin  to  operate,  to  give  protec- 
tion under  the  seven-years  limitation  stat- 
ute, until  by  contract  it  has  become  con- 
nected with  the  title.  Hunter  v.  Ayres,  15 
B.  Mon.  210. 

No  length  of  possession  without  a  title 
will  give  victory  to  a  defendant  in  eject- 
ment under  the  Illinois  statute  of  limita- 
tions of  1835  providing  that  every  action  to 
recover  land  of  which  any  person  may  be 
possessed  by  actual  residence,  having  a  con- 
nected title  dcducible  of  record  from  the 
state,  the  United  States,  or  a  public  oflicer, 
must  be  brought  within  seven  years.  Ar- 
rowsmith  v.  Burlingim,  4  McLean,  489,  Fed. 
Cas.  No.  663. 

One  without  color  of  title  could  have  no 
benefit  from  the  Illinois  statute  to  quiet 
possessions  and  to  confirm  titles  to  land 
(act  March  2,  1839,  §  1;  Rev.  Stat.  chap. 
24,  §  8),  which  made  every  person  who  con- 
tinued for  seven  years  in  the  actual  posses- 
sion of  lands  or  tenements  under  claim  and 
15  L.R.A.(N.S.) 


color  of  title  made  in  good  faith,  and  paid 
all  taxes  thereon,  the  legal  owner  to  the  ex- 
tent and  purport  of  his  paper  title.  Irving 
V.  Brownell,  11  III.  402;  McClellan  v.  Kel- 
logg, 17  111.  498. 

One  in  adverse  possession  of  land  in  Illi- 
nois for  more  than  seven,  but  less  than 
twenty,  years  acquired  no  title  unless  his 
possession  was  under  color  as  well  as  claim 
of  title.    Stoltz  ▼.  Doering,  112  111.  234. 

The  title  acquired  under  the  seven -years 
limitation  statute  of  Illinois  (Kurd's  Rev. 
Stat.  1899,  chap.  83,  §  6,  p.  118)  must  be 
founded  upon  a  "paper  title,"  and  cannot 
exist  in  whole  or  in  part  by  parol.  Con- 
verse V.  Calumet  River  R.  Co.  196  III.  204, 
62  N.  £.  887. 

To  establish  title  by  adverse  possession 
for  seven  years  under  the  short  limitation 
statute  of  Illinois,  three  things  are  neces- 
sary: First,  color  of  title  obtained  in  good 
faith;  second,  payment  of  taxes  by  or  in 
behalf  of  the  claimant  for  seven  succes- 
sive years;  and,  third,  uninteri-upted,  con- 
tinuous possession  for  the  same  length  of 
time;  and  all  three  of  these  conditions  must 
exist  concurrently  throughout  the  entire 
period.  Glos  v.  Wheeler,  229  HI.  272,  82 
N.  E.  234. 

The  seven-years  limitation  statute  of  Illi- 
nois affords  no  protection  to  a  possessor 
without  color  of  title.  Horn  v.  Horn,  234 
111.  268,  84  N.  E.  904. 

The  Georgia  statute  of  1851-52  (Pamph. 
Acts,  239 )  changed  the  rule  in  that  state  so 
as  to  make  color  of  title  necessary  to  sus- 
tain a  title  by  adverse  possession.  It  was 
commented  upon  by  Lumpkin,  J.,  in  the 
opinion  of  the  court  in  Royall  v.  Lisle,  15 
Ga.  545,  in  this  wise:  It  has  been  supposed 
that  this  statute  was  passed  to  counteract 
some  of  the  adjudications  of  this  court;  and 
it  may  be  so.  But  it  does  more;  it  repeals 
an  important  principle  of  the  common  law 
which  had  always  been  enforced  in  this 
state.  It  negatives  entirely  the  idea  of  title 
by  occupancy  however  bona  fide  it  may  be. 
Under  this  act,  the  adverse  claimant  might 
enter  upon  the  land  bona  fide  claiming  it  as 
his  own,  build  upon  it,  clear  and  cultivate, 
under  an  actual  inclosure,  every  acre,  and 
continue  in  the  peaceable  possession  of  the 
premises  for  seven  years  or  a  much  longer 
time;  still  the  statute  would  not  protect 
him  unless  he  took  possession  under  color 
of  title,  and  that  colorable  title  not  known 
to  him  to  be  fraudulent.  With  the  wisdom 
of  this  law  I  have  no  quarrel.  Law  is  a 
progressive  science,  and  our  statute  book 
abounds  with  proofs  that  the  legislators  of 
this  day  are  wiser  in  their  generation  than 
their  English  ancestors.  Suffice  it  to  say 
that  the  act  has  no  application  to  the  pres- 
ent case,  for  by  its  very  terms  it  cannot  af- 
fect existing  titles. 

To  constitute  a  good  prescriptive  title 
to  land  by  adverse  possession  under  the 
seven-years  limitation  statute  of  Georgia, 
the  possession  must  be  under  written  evi- 
dence of  title,  not  part  in  writing  and  part 
in  parol.    Baird  v.  Evans,  58  Ga.  350. 

Unless  the  color  of  title  under  which  ad- 
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verse  possession  of  land  for  the  statutory 
limitation  period  is  claimed  is  color  of  title 
in  the  possessor,  it  is  unavailable  to  him  as 
a  foundation  for  title  by  prescription. 
White  V.  Rowland,  67  Ga.  546,  44  Am.  Rep. 
731. 

"We  are  aware,"  it  was  said  by  the  court 
in  Knight  v.  Lawrence,  19  Ck>Io.  425,  36  Fac. 
242,  after  it  had  defined  color  of  title  as 
used  in  the  Colorado  statute  of  limitations 
AS  meaning  that  which  appears  to  be  title, 
but  which  really  is  not  title,  and  construed 
the  statutory  words  "proper  title"  to  mean 
"paper  title," — "that  in  Lebanon  Min.  Co. 
V.  Rogers,  8  Colo.  37,  5  Pac.  661,  it  was  in- 
timated that  color  of  title  may  exist  with- 
out a  Mrriting;  but  that  was  not  the  point 
decided  in  respect  to  the  statute  in  ques- 
tion;" and:  "The  view  above  expressed  as 
to  the  meaning  of  the  phrase  'color  of  title' 
is  confined  to  the  statute  under  considera- 
tion." 

There  has  been  much  controversy,  and  not 
a  little  conflict,  in  judicial  decisions  as  to 
the  meaning  of  the  phrase  "color  of  title," 
said  the  same  court  in  a  later  decision.  In 
the  statute  now  under  consideration  we  have 
held  that  the  phrase  means  a  paper  title. 
But  certainly  it  does  not  mean  a  perfect 
paper  title.  A  perfect  title  needs  no  ex- 
traneous support.  The  statute  (when  its  con- 
ditions are  complied  with)  is  intended  as  a 
protection  to  a  person  holding  in  good  faith 
under  a  mere  colorable  title, — that  is,  under 
a  title  which  is  really  no  title.  De  Foresta 
V.  Cast,  20  Colo.  307,  38  Pac.  244. 

In  Louisiana  an  adverse  possession  to 
ripen  into  title  in  five  or  ten  years  must 
have  been  held  under  a  "just  title."  A  just 
title  ought  to  rest  upon  something  at  least 
in  the  nature  of  color  of  title,  and  according- 
ly the  courts  of  that  state  have  held  color 
of  title  to  be  necessary.  Innis  v.  Miller,  10 
Mart.  (La.)  289,  13  Am.  Dec.  330;  Guilbeau 
v.  Thibodeau,  30  La.  Ann.  1099;  Clemens  v. 
Meyer,  44  La.  Ann.  390,  10  So.  797;  Green 
V.  Moore.  44  La.  Ann.  855,  11  So.  223; 
Ramos  Lumber  &  Mfg.  Co.  v.  Sanders,  117 
La.  615,  42  So.  158. 

Color  of  title  is  unnecessary  when  an  ad- 
verse possession  has  continued  without  a 
break  for  thirty  years.  Cannon  v.  Female 
C^han  Soc.  24  La.  Ann.  452. 

The  early  legislation  of  North  Carolina 
and  Tennessee  upon  the  subject,  while  fix- 
ing the  period  of  limitation  at  seven  years, 
did  not  in  express  terms  make  color  of  title 
a  necessity.  The  courts,  however,  read  into 
the  statutes  a  requirement  of  color  of  title 
by  construction,  and  refused  to  allow  the 
protection  of  the  statutes  to  extend  to  a 
possession  not  resting  upon  color  of  title. 
The  precedents  long  dommated  both  states, 
even  after  modem  views  of  statutes  of  limi- 
tation became  prevalent  and  there  had  oc- 
curred a  radical  change  in  the  attitude  of 
the  courts  towards  such  laws  and  those  who 
claimed  their  benefits. 

These  cases  occupy  a  somewhat  isolated 
position  in  the  consideration  of  the  subject, 
and  may  well  be  presented  as  a  separate 
group. 
16  LJt.A.(N.S.) 


The  Supreme  Court  of  the  United  States, 
in  the  case  of  Patton  v.  Kaxton.  1  Wheat. 
476,  4  L.  ed.  139  (a  case  afterwards  over- 
ruled by  Green  v.  Neal,  6  Pet.  291,  8  L. 
ed.  402,  because  it  misinterpreted  the  deci- 
sions of  the  state  courts),  took  up  as  the 
sole  point  involved  the  question  whether 
a  possession  of  seven  years  of  land  in  Ten- 
nessee constituted  in  the  case  at  bar  a  de- 
fense to  an  action  of  ejectment.  This  ques- 
tion, said  Chief  Justice  Marshall,  who  de- 
livered the  opinion  of  the  court,  depends 
on  the  construction  of  the  Tennessee  stat- 
ute of  1797,  passed  to  explain  the  North 
Carolina  act  of  1715.  The  act  of  1715  after 
affirming  in  the  first  and  second  sections 
certain  irregular  deeds  previously  made  un- 
der which  possession  had  been  held  for  seven 
years,  enacted  in  the  third  section  that  no 
one  who  thereafter  should  have  any  right 
or  title  to  lands  should  enter  upon  or  make 
claim  to  them  but  within  seven  years  after 
such  right  or  title  should  accrue,  and  in  de- 
fault of  so  entering  should  be  utterly  ex- 
cluded. The  judges  and  lawyers  of  North 
Carolina  have  been  divided  upon  the  con- 
struction of  this  act,  some  maintaining  that, 
like  other  acts  of  limitations,  it  protects 
mere  naked  possession,  others  that  the  first 
and  second  sections  (which  are  retrospec- 
tive) have  such  an  influence  on  the  third 
and  fourth  (which  are  prospective)  as  to 
limit  their  operation  to  a  possession  ac- 
quired and  held  by  color  of  title.  The 
learned  chief  justice  was  of  opinion  that  the 
courts  of  last  resort  in  both  North  Caro- 
lina and  Tennessee  had  adopted  the  view 
that  color  of  title  was  requisite  under  both 
statutes  in  all  cases,  and  thus  made  the  law 
binding  on  the  courts  of  the  United  States, 
but  his  own  views  coincided  with  this  con- 
clusion. 

Under  these  statutes,  a  possession  of 
seven  years  did  not  set  the  statute  of  limi- 
tations running  so  as  to  bar  an  action  of 
ejectment  by  the  true  owner,  unless  it  was* 
held  under  color  of  title.  Cobham  v.  Ashe, 
1  N.  C.  pt.  2,  p.  74  (Taylor,  123) ;  Armour 
V.  White,  3  N.  C.  (2  Hayw.)  69;  Borretts  v. 
Turner,  3  N.  C.  (2  Hayw.)  113;  Stanley  v. 
Turner,  5  N.  C.  (1  Murph.)  14. 

Two  of  the  five  judges  composing  the 
court  were,  however,  of  the  contrary  opin- 
ion in  the  last-cited  case. 

No  claim  of  title  set  up  under  the  aliena- 
tion of  another  is  sufiicient  to  warrant  the 
claimant  in  asserting  that  he  settled  upon 
the  land  under  color  of  title  with  a  fair 
expectation  of  enjoying  it  as  his  own,  so 
as  to  meet  the  requirements  of  the  seven- 
years  limitation  statute,  unless  he  had  some 
written  document  professing  to  convey  the 
land.  Den  ex  dem.  Dobson  v.  Murphy,  18 
N.  C.  (1  Dev.  &  B.  L.)  586. 

A  possession  under  color  of  title  for  less 
than  seven  years  cannot  be  eked  out  by  a 
possession  antecedent  without  color  of  title 
in  the  grantor  of  the  last  possessor,  so  as  to 
make  the  seven-years  statute  of  limitations 
bar  the  true  owner.  Morrison  v.  Craven, 
120  N.  C.  327,  26  S.  E.  940. 

Under  the  statutes  of  1715  and  1797  of 
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North  Carolina  and  Tennessee,  prescribing 
a  limitation  of  seven  years,  a  naked  posses- 
sion by  a  mere  trespasser  withuut  color  of 
title  for  that  length  of  time  is  no  bar  to  a 
recovery  by  the  legal  owner.  Patton  v. 
Hynes,  Cooke  (Tenn.)  356;  M'lver  v.  Rea- 
gan, Cooke  (Tenn.)  366,  Fed.  Cas.  No.  8,- 
832,  2  Wheat.  25,  4  L.  ed.  175;  Harris  v. 
Bledsoe,  Peck  (Tenn.)  234. 

The  Tennessee  statute  of  1819  made 
something  of  a  change  (chap  28,  §{  1,  2). 
To  make  out  a  title  under  the  first  section 
of  that  act  by  an  adverse  possession  of 
seven  years,  the  possessor  was  required  to 
have  color  of  title  and  hold  under  it 
throughout  the  whole  period.  Barnes  v. 
Vickers,  3  Baxt.  370. 

But  an  adverse  possession  for  seven  years 
was  protected  to  the  extent  of  the  actual 
inclosure  when  there  was  no  color  of  title, 
and  to  the  extent  of  the  bounds  described 
in  the  assurance  of  title  when  there  was 
a  paper  purporting  to  convey  the  fee. 
Chandler  v.  Stockton,  2  Tenn.  Ch.  App.  488. 

It  was  said  in  Grant  v.  Winbome,  3  N.  C. 
(2  Hayw.)  56,  that  the  North  Carolina  act 
of  1715,  limiting  to  seven  years  the  action 
of  ejectment,  grew  out  of  the  circumstances 
of  the  country  in  respect  of  overlapping 
grants.  In  many  cases  the  same  land  was 
included  in  two  or  more  patents,  and  fre- 
quently the  junior  patentee,  after  settling 
upon  the  land  embraced  in  his  grant  and  im- 
proving it,  was  forced  to  yield  possession 
to  the  senior  title.  The  legislature  there- 
fore enacted  the  seven -years  statute  of  limi- 
tations intending  that,  where  a  man  settled 
upon  and  improved  lands  supposing  him- 
self to  own  them,  and  continued  to  occupy 
them  for  seven  years,  he  should  not  be  sub- 
ject to  dispossession.  Hence  the  necessity 
ior  color  of  title;  for  one  who  has  no  color 
or  pretense  of  title  cannot  suppose  the  lands 
to  be  his  own,  and  he  settles  upon  them  in 
his  own  wrong. 

'  All  other  acts  of  limitation,  it  was  said 
in  Waterhouse  v.  Martin,  Peck  (Tenn.)  392, 
whether  of  England,  or  of  our  sister  states, 
are  built  upon  the  possession  alone,  and  in 
some  instances  bar  only  the  remedy  for  the 
recovery  of  possession.  In  this  state  not 
only  the  right  of  pospession  is  barred,  but 
the  right  of  property  also,  and  the  adverse 
possessor  acquires  what  his  adversary  loses. 
In  consequence  of  this  rule,  there  must  be 
a  color  of  title  combined  with  the  posses- 
sion. 

The  statute  of  limitations  of  1797  in  Ten- 
neHsee,  barring  ejectment  after  seven  years 
of  adverse  possession,  was  held  by  the  Unit- 
ed States  Supreme  Court  in  Patton  t.  Eas- 
ton,  supra,  and  Powell  v.  Harman,  2  Pet. 
241,  7  L.  ed.  411,  to  be  effective  only  when 
it  had  been  held  under  a  grant  or  a  deed 
founded  upon  a  grant;  but  these  decisions 
were  afterwards  overruled.  Green  v.  Neal, 
supra. 

b.  In  the  abstract. 

The  first  consideration  in  determining  the 
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necessity  of  color  of  title  is  the  evidentiary 
value  of  possession  itself  standing  alone. 

The  mere  fact  of  possession  when  it  is 
held  under  color  of  title  indicates,  generally, 
that  it  is  adverse.  Johnson  v.  Gorham,  38 
Conn.  513. 

While  mere  intruders  are  not  allowed  to 
rest  upon  a  presumption  of  adverse  posses- 
sion against  a  ^lear  paper  title.  Williams 
v.  Burnet,  Wright    (Ohio)   53. 

The  mere  possession  of  land  is  not  prim* 
facie  adverse  to  the  true  owner.  Dothard 
v.  Denson,  72  Ala.  541;  Lucy  t.  Tennessee 
&  C.  R.  Co.  92  Ala.  246,  8  So.  806;  Nor- 
mant  v.  Eureka  Co.  98  Ala.  181,  39  Am.  St. 
Rep.  45,  12  So.  454;  Jones  v.  Hockman,  13 
Iowa,  101;  Clagett  v.  Conlee,  16  Iowa,  487; 
McCarty  v.  Rochel,  85  Iowa,  427,  52  N.  W. 
361. 

Title  to  land  cannot  be  acquired  by  mere 
possession.  Rae  v.  Miller,  99  Iowa,  650,  68 
N.  W.  899;  Biglow  v.  Ritter,  131  Iowa,  213, 
108  N.  W.  218. 

Mere  possession  of  land  does  not  neces- 
sarily imply  a  claim  of  right.  School  Dist. 
No.  4  V.  Benson,  31  Me.  381. 

Mere  possession  of  lands  is  not  enough. 
Smeberg  v.  Cunningham,  96  Mich.  378,  35 
Am.  St.  Rep.  613,  56  N.  W.  73;  Hunnewell 
v.  Burchett,  152  Mo.  611,  64  S.  W.  487; 
Hunnewell  v.  Adams,  153  Mo.  440,  55  S.  W. 
95;  Hunnewell  v.  Williams,  154  Mo.  135,  55 
S.  W.  221;  Baber  v.  Henderson,  166  Mo. 
666,  79  Am.  St.  Rep.  540,  57  S.  W.  719; 
La  Frombois  v.  Jackson,  8  Cow.  589,  18  Am. 
Dec.  463;  Sturges  v.  Parkhurst,  18  Jones 
&  S.  306;  People  ex  rel.  Cooper  v.  Fields,  1 
Lans.  222;  Kneller  v.  Lang,  137  N.  Y.  589. 
33  N.  E.  565;  Heller  v.  Cohen,  154  N.  Y. 
299,  48  N.  E.  527;  de  St.  Laurent  t.  Ges- 
eheidt,  18  App.  Div.  121,  45  N.  Y.  Supp.  730; 
Monohan  v.  New  York  C.  &  R.  R.  R.  Co.  31 
Misc.  619,  66  N.  Y.  Supp.  37;  Andrews  v. 
Delhi  &  S.  Teleph.  Co.  36  Misc.  26,  72  N. 
Y.  Supp.  50,  Affirmed  in  66  App.  Div.  616, 
73  N.  Y.  Supp.  1129;  Gilchrist  v:  McLaugh- 
lin, 29  N.  C.  (7  Ired.  L.)  310;  Wade  v. 
Crouch,  14  Okla.  593,  78  Pac.  91;  Sommer  ▼. 
Compton  (Or.)  96  Pae.  124;  Atkinson  t. 
Smith,  2  Va.  Dec.  373,  24  S.  E.  901;  Schan- 
buch  v.  Dillemuth  (Va.)  60  S.  E.  745;  Yes- 
ler  Estate  v.  Holmes,  39  Wash.  34,  80  Pac. 
851 ;  Lohse  v.  Burch,  42  Wash.  156,  84  Pac. 
722;  Woodward  v.  McReynoIds,  2  Pinney 
(Wis.)  268  (this  point  is  unaffected  by  the 
overruling  of  this  case  in  Lampman  v.  Van 
Alstyne,  94  Wis.  417,  69  N.  W.  171) ;  Dhein 
V.  Beuscher,  83  Wis.  316,  53  N.  W.  551. 

It  is  insufficient  though  it  continues  un- 
molested for  the  full  period  prescribed  by 
the  statute  of  limitations.  Jones  v.  Hock- 
man, 12  Iowa,  101;  Miller  t.  Warren,  94 
App.  Div.  192,  87  N.  Y.  Supp.  1011;  Kneller 
V.  Lang;  Heller  v.  Cohen;  Monohan  v.  New 
York  C.  &  H.  R.  R.  Co.;  Atkinson  v.  Smith; 
and  Schaubuch  v.  Dillemuth, — supra;  Allen 
V.  Ellis,  125  Wis.  565.  104  N.  W.  739;  Sac- 
ket  V.  McDonnell,  8  Biss.  394,  Fed.  Cas.  No. 
12.202. 

No  matter  how  long  it  continues,  a  mere 
naked  possession  will  not  ripen  into  a  title. 
Colvin  T.  Republican  Valley  Land  Asso.  23 
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Neb.  75,  8  Am.  St.  Rep.  It4,  36  N.  W.  361; 
Humbert  v.  Trinity  Church,  24  Wend.  687; 
<le  St.  Laurent  v.  Gescheidt;  Gilchrist  v.  Mc- 
Laughlin; and  Wade  v.  Crouch, — supra. 

The  actual  and  peaceable  possession  of 
land  is  not  necessarily  adverse.  McDonald 
V.  Fox,  20  Nev.  364,  22  Pac.  234. 

An  ouster  or  disseisin  is  not  presumed 
from  the  sole  fact  of  possession.  Kicard  v. 
Williams,  7  Wheat.  59,  5  L.  ed.  398. 

An  entry  by  a  mere  trespasser  without 
title,  and  his  subsequent  bare  possession, 
raise  no  presumption  of  an  ouster.  Clarke 
▼.  Courtney,  5  Pet.  319,  8  L.  ed.  140. 

Such  an  entry  and  possession  do  not 
make  an  adverse  possession.  Badger  v.  Ly- 
on, 7  Ala.  564. 

All  presumptions  and  intendments  are 
favorable  to  the  title,  and  mere  possession 
is  presumptively  subordinate  to  the  title, 
not  hostile.  Dot^ard  v.  Denson,  72  Ala. 
541 ;  Lucy  v.  Tennessee  &  C.  R.  Co.  92  Ala. 
246,  8  So.  806;   Dbein  t.  Beuscher,  supra. 

The  possession  of  one  who  enters  upon 
and  occupies  land  with  no  claim  of  right 
is  not  adverse,  but  subordinate  to  the  true 
title.  Harvey  v.  Tyler,  2  Wall.  328,  17 
L.  ed.  871. 

Mere  naked  possession  or  occupancy  of 
land,  no  matter  how  long,  without  a  claim 
of  right  or  color  of  title,  cannot  ripen  into 
a  good  title,  but  must  always  be  regarded 
as  being  an  occupancy  for  the  use  and  bene- 
fit of  the  true  owner.  Wade  v.  Crouch,  su- 
pra. 

If  the  so-called  adverse  possessor  never 
claimed  any  right  of  his  own,'  nor  any  ex- 
cept in  subordination  and  subserviency  to  the 
owner  of  the  true  title,  his  possession  never 
became  adverse,  and  the  statute  of  limita- 
tions did  not  run.    Allen  v.  Ellis,  supra. 

If  one  has  actual  possession  of  another's 
land,  making  no  claim  to  own  it,  he  is  a 
mere  intruder  commonly  called  a  ''squatter;" 
«nd,  no  matter  how  long  be  may  continue 
in  possession,  the  statute  of  limitations  will 
confer  no  right  upon  him  because  he  makes 
no  claim  against  the  true  owner,  and  his 
possession  therefore  is  not  adverse.  Park- 
ersburg  Industrial  Co.  v.  Schultz,  43  W. 
Va.  470,  27  S.  E.  255. 

The  acts  of  a  mere  trespasser  or  adven- 
turer upon  land  without  claim  of  right  do 
not  constitute  adverse  possession,  and  nei- 
ther will  ripen  into  a  title  by  lapse  of  time, 
nor  defeat  a  conveyance  by  the  rightful 
owner.    Bernstein  v.  Humes,  78  Ala,  134. 

A  person  who  goes  upon  land  and  incloses 
it  by  a  fence  on  finding  it  open  and  unoc- 
cupied, and  takes  possession  as  a  mere 
squatter  without  the  shadow  of  a  right  or 
claim,  does  not  enter  under  a  claim  of  title, 
and  does  not  hold  adversely  to  the  true 
owner,    de  St.  Laurent  v.  Gescheidt,  supra. 

A  mere  squatter  who,  without  claim  or 
color  of  title,  record  or  other,  enters  upon 
and  occupies  vacant  land,  building  thereon, 
does  not  and  cannot  obtain  title  by  twenty 
years'  undisturbed  possession.  Re  New 
York,  44  N.  Y.  &  R.  189,  18  N.  Y.  Supp. 
82. 

If  one  enters  on  land  without  any  title, 
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or  claim  or  color  of  title,  the  law  adjudges 
his  possession  subservient  to  the  legal  owner, 
and  no  length  of  possession  will  render  th» 
holding  adverse  to  the  legal  owner's  title. 
Jackson  ex  dem.  Belden  t.  Thomas,  16 
Johns.  293. 

It  is  very  clear  that  the  possession  of  a 
mere  intruder  on  the  land  of  another  with- 
out pretense  or  color  of  title,  no  matter 
how  long  his  possession  may  continue,  will 
not  be  deemed  in  law  adverse  to  the  title 
of  the  true  owner,  and  can  never  ripen  in- 
to a  good  title.  Nowlin  v.  Reynolds,  25 
Gratt.  137. 

An  adverse  possession  must  be  something 
more  than  that  which  every  trespasser  has, 
in  order  to  commit  trespass.  If  it  is  only 
the  possession  enjoyed  by  the  trespasser, 
and  taken  and  held  for  the  very  purpose, 
and  that  alone,  of  committing  the  trespass, 
it  is  not  an  adverse  possession.  Austin 
V.  Holt,  32  Wis.  478. 

The  mere  naked  possession  or  corporeal 
detention  of  land  that  has  been  acquired  by 
wrongful  methods,  such  as  trespass  vi  et 
armia,  or  other  illegal  means,  is  no  suffi- 
cient ground  for  presuming  a  right  of  prop- 
erty in  the  possessor.  Stuart  v.  Ives,  1 
Lower  Can.  Rep.  193. 

A  mere  natural  possession  of  land,  that 
is,  the  possession  of  a  squatter, — one  who 
enters  upon  the  land  of  another  without 
title  or  color  of  title, — ^raises  no  presump- 
tion of  a  right  of  property  in  that  person; 
hence,  it  is  unnecessary  that  the  claimant 
under  title  should  rebut  the  presumption 
from  possession  by  showing  title  in  his  ven- 
dor.   Ibid. 

It  was  held  in  Blake  v.  Shriver,  27  Wash. 
593,  68  Pac.  330,  that  a  mere  squatter  upoD 
land  without  the  shadow  of  a  right  to  it 
does  not  acquire  any  title  to  it  against  the 
true  owner  by  the  adverse  possession  of  it 
for  the  full  period  of  the  statute  of  limita- 
tions. It  was  contended  in  that  case  in  be- 
half of  the  so-called  squatter  that,  under 
the  statute  of  limitations  of  the  state  (Ball- 
inger's  Code,  I  4797 ) ,  good  faith,  or  a  belief 
that  he  is  right,  is  not  required  of  the  usurp- 
er of  the  possession  of  land;  that  it  is  not 
a  question  of  conscience,  but  purely  one  of 
visible,  outward  conduct.  His  counsel  in- 
sisted that,  the  squatter  having  had  undis- 
puted possession  of  the  land  in  suit  for  the 
statutory  time,  it  had  become  his  by  opera- 
tion of  the  statute.  The  court  answered,  in 
substance,  as 'follows:  Without,  it  said,  es- 
pecially reviewing  all  the  cases  cited,  the 
overwhelming  weight  of  authority  seems  to 
be  that  the  oasis  of  an  adverse  possession 
is  a  claim  of  title  or  right.  An  entry  can 
be  made  only  by  the  seisin  of  the  claimant, 
or  by  an  ouster  of  the  owner  of  the  free- 
hold. There  must  be  a  disseisin  before  an- 
other can  become  legally  possessed  of  the 
lands,  and  this  requires  some  act  which 
works  a  disseisin  of  the  original  owner;  for 
seisin  cannot  abide  in  two  claimants  at  the 
same  time.  And,  as  the  statute  of  limita- 
tions will  not  commence  to  run  until  the 
new  seisin,  it  becomes  necessary  to  deter- 
mine what  acts  will  constitute  a  disseisin 
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or  dispossession  of  the  owner.  Tliere  must 
be  an  intention, — that  is,  an  entry  for  the 
purpose  of  dispossessing  the  owner.  That 
intention  must  be  determined  by  the  usurp- 
er's acts;  and,  before  the  right  of  the  owner 
is  devested  and  an  investiture  made  for  the 
usurper,  there  must  necessarily  be  an  ad- 
verse possession  on  the  latter's  part.  Dis- 
seisin can  occur  only  where  there  is  an  ad- 
verse or  hostile  entry.  That  entry  must  be 
under  a  claim  or  color  of  title,  or  it  will 
not  ripen  into  title. 

The  force  of  this  decision  is  somewhat 
impaired  by  reason  of  the  finding  of  the 
court  from  the  evidence  in  the  case  that  the 
squatter  claimant  had  no  intention  when  he 
entered,  nor  for  several  years  afterwards, 
of  claiming  the  land  as  his  own,  or  of  con- 
testing or  denying  the  owner's  title,  or  of 
acquiring  any  title  for  himself  by  the  stat- 
ute of  limitations  or  otherwise. 

In  Hesser  v.  Siepmann,  35  Wash.  14,  76 
Pac.  295,  there  was  again  tmder  considera- 
tion by  the  supreme  court  of  Washington, 
the  necessity  of  some  color  of  title  to  make 
out  the  ownership  of  land  by  adverse  pos- 
session for  the  statutory  period.  In  that 
case  the  claimant  had  no  paper  title.  We 
think,  said  the  court,  that  the  court  erred 
in  finding  that  appellant  was  not  the  owner 
of  the  land  in  controversy,  on  the  ground 
of  an  actiial,  open,  notorious,  and  adverse 
possession  for  a  period  of  more  than  ten 
years.  It  was  evidently  the  view  of  the 
court  that,  in  order  to  obtain  title  by  ad- 
verse possession,  there  must  have  been  some 
instrument  in  writing  of  record,  or  some 
record  title.  The  court's  finding  indicates 
that  this  was  the  construction  that  it  placed 
upon  the  law.  It  is  also  contended  by  the 
attorney  for  the  respondent  that  there  was 
neither  good  faith,  nor  color  of  title  such 
as  is  required  by  the  statute  shown  in  this 
case.  Tne  qualification  "color  of  title"  is 
generally  coupled  with  that  of  claim  of 
right;  and  adverse  possession  either  under 
color  of  title,  or  claim  of  right,  or  both, 
has  been  held  suflicient  by  this  court,  in 
common  with  most  other  courts,  without  the 
aid  of  record  title.  It  is  true,  that  in  Blake 
V.  Shriver,  supra,  this  court  held  that  squat- 
ters upon  unoccupied  land  did  not  obtain 
title  to  it  by  residing  upon  it  for  more  than 
ten  years;  but  it  was  not  the  intention  of 
that  case  to  overrule  any  of  the  preceding 
cases  decided  by  this  court.  There  was  no 
pretense  of  any  claim  of  right  or  color  of 
title  by  record,  or  otherwise.  The  land 
was  known  to  the  claimants  to  be  land  the 
title  to  which  was  in  litigation. 

If  was  said  in  Trotter  v.  Newton,  50 
Gratt.  582,  that,  in  order  to  give  title,  an 
adverse  possession  must  be  exclusive,  ac- 
tual, and  continuous  under  a  color  of  title 
for  the  period  of  the  statutory  prescriptive 
bar.  But  this  was  afterwards  deemed  too 
broad  a  statement. 

"It  has  been  said,"  said  the  Virginia  court 
of  appeals,  in  Creekmur  v.  Creekmur.  75  Va. 
4.'?0,  a  case  where  a  grantor  remained  in 
possession  of  the  premises  in  controversy 
after  deeding  them  to  another,  "that  to 
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constitute  an  adversary  possession,  tliere 
must  be  color  of  title,  which  Peter  Creek- 
mur never  had  after  the  execution  of  the 
deed  by  him  to  Ephriam  Creekmur,  his 
brother.  This  objection,  if  made  at  all  in  the 
cases  already  adverted  to,  does  not  seem  to 
have  prevailed  in  any  of  them." 

It  must  be  kept  steadily  in  mind  that 
every  adverse  possession  must  begin  with  a 
claim  of  right  however  shadowy,  or,  at  the 
very  least,  with  an  intention  to  hold  the 
land  in  hostility  to  the  true  owner,  if  not 
to  all  mankind;  that  every  legal  presump- 
tion favors  the  true  title,  and  that  the 
burden  always  rests  upon  him  who  claims 
title  by  adverse  possession  against  the  true 
title  to  prove  clearly  every  essential  ele- 
ment in  adverse  possession.  It  often  occurs 
that  color  of  title  will  afford  the  only  evi- 
dence of  the  adverse  possessor's  claim  and 
intention  which  is  necessary  to  set  in  mo- 
tion the  statute  of  limitations.  Color  of 
title  is  often  asserted  to  be  necessary  sim- 
ply because  of  the  impossibility  of  deter- 
mining in  its  absence  when  adverse  posses- 
sion began.  And,  conversely,  it  is  held  to 
be  unnecessary  when  the  adverse  possession 
and  claim  of  ownership  have  for  the  whole 
statutory  period  been  so  aggressive,  plain, 
and  notorious  without  color  of  title  that 
they  could  not  possibly  be  ignored. 

If  all  this  is  kept  in  remembrance,  there 
will  be  a  guide  amid  the  maze  of  contradict- 
ory decisions  and  confusing  dicta  upon  the 
subject. 

A  mere  squatter  who  goes  upon  land 
claiming  no  interest  in  it  and  not  professing 
to  enter  under  any  particular  claim,  and 
who  never  claims  adversely  to  the  legal 
title,  can  derive  no  benefit  from  the  statute 
of  limitations,  according  to  the  decision  in 
Bell  v.  Fry,  5  Dana,  344,  while  the  charac- 
ter of  his  possession  remains  unchanged. — 
a  most  significiant  addition,  which  easily 
harmonizes  the  case  with  that  of  Gay  v. 
Moffit,  2  Bibb,  506,  5  Am.  Dec.  633,  holding 
that  a  mere  naked  possession,  provided  it 
is  hostile  and  has  continued  unbroken  for 
twenty  years,  bars  ejectment  by  the  legal 
owner,  and  confers  title. 

A  mere  squatter  upon  land,  who  claims 
no  title  to  it,  is  deemed  to  hold  in  subordi- 
nation to  the  true  owner;  and  his  posses- 
sion does  not  become  adverse  until  he  does 
something,  or  something  occurs,'  which  serves 
to  give  notice  that  he  holds  in  hostility  and 
with  intention  to  exclude  the  owner.  Stamp- 
er V.  Griflin,  20  Ga.  312,  65  Am.  Dec.  628; 
Gay  V.  Mitchell,  35  Ga.  139,  89  Am.  Dec. 
278. 

Under  the  Texas  statute  defining  "adverse 
possession"  as  an  actual  and  visible  appro- 
priation of  land,  commenced  and  continued 
under  a  claim  inconsistent  with  and  hostile 
to  the  claim  of  another,  a  person  in  pos- 
session believing  the  title  to  be  in  the  state, 
and  having  no  specific  intention  to  acquire 
it  from  the  state,  and  believing  it  to  be 
without  an  owner,  is  nothing  more  than  a 
squatter,  and.  while  such  condition  contin- 
ues, is  in  possession  without  any  claim.  But 
he  may  at  any  time  assume  such  a  relation. 
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or  form  such  an  intention,  as  will  thence- 
forth make  his  possession  adverse  in  the 
statutorv  sense.  Whitaker  v.  Thayer  (Tex. 
CHv.  App.)  86  S.  W.  364. 

One  who  enters  upon  the  land  of  another 
and  from  time  to  time  cuts  down  and  car- 
ries away  timber  is  a  trespasser,  and  does 
not  cease  to  be  such,  nor  acquire  any  right, 
however  long  he  may  continue  such  acts. 
But,  if  one  intrudes  upon  the  land  of  anoth- 
er without  right,  and  builds  a  house  there- 
on, and  clears  and  incloses  fields,  using  the 
land  for  all  purposes  to  which  it  is  adapted, 
he  is,  while  equally  a  trespasser,  also  a  nak- 
ed possessor;  and,  if  he  is  unmolested  by  the 
true  owner  for  the  period  prescribed  by  the 
statute  of  limitations,  he  becomes  the  owner 
of  the  land  in  his  possession.  Craig  ▼.  Cart- 
wright,  65  Tex.  413. 

The  possession  and  claim  of  land  consti- 
tute a  legal  seisin.  Slater  v.  Rawson,  6 
Met.  439. 

Under  statutes  of  limitation  prescribing 
long  periods  (usually  twenty  years,  but  oc- 
casionally more  or  less),  it  has  been  held  in 
a  very  great  number  of  cases,  and  in  many 
in  the  most  emphatic  terms,  that  color  of 
title  is  altogether  unnecessary  to  confer 
title  where  all  other  elements  of  an  adverse 
possession  have  concurrently  and  persistent- 
ly existed  for  the  statutory  time. 

Alabama:  Ladd  v.  Dubroca,  61  Ala.  25; 
Ryan  v.  Kilpatrick,  66  Ala.  332;  Wilson  t. 
Olenn,  68  Ala.  383. 

Arkansas:  Mooney  v.  Cooledge,  30  Ark. 
€40;  Ferguson  v.  Peden,  33  Ark.  150;  Brad- 
bury V.  Dumond,  80  Ark.  82,  11  L.R.A.(N.S) 
772,  96  S.  W.  390. 

Connecticut:  Comins  v.  Comins,  21  Conn. 
413. 

Florida:  Home  v.  Carter,  20  Fla.  45. 

Georgia:  English  v.  Doe,  7  Ga.  387;  Doe 
«x  dem.  Pendergrast  T.  Gullatt,  10  Ga.  218. 

Illinois:  Irving  v.  Browneli,  11  111.  402; 
Tumey  v.  Chamberlain,  15  111.  271 ;  McClel- 
lan  T.  Kellogg,  17  111.  498;  Goewey  v.  Urig, 
18  111.  238;  Weber  v.  Anderson,  73  111.  439; 
Kerr  v.  Hitt.  75  111.  51 ;  Hubbard  v.  Steams. 
86  III.  35;  Flaherty  v.  McCormick,  113  111. 
538;  Fisher  v.  BeniiehofT,  121  111.  426,  13  N. 
E.  150;  Illinois  C.  R.  Co.  v.  Houghton,  126 
HI.  233,  1  L.RJV.  213,  9  Am.  St.  Rep.  581, 
18  N.  E.  301;  Shaw  v.  Schoonover,  130  111. 
448,  22  N.  E.  589;  Faloon  v.  Simshauser, 
130  111.  649.  22  N.  E.  835;  Homer  v.  Renter. 
152  HI.  106.  38  N.  E.  747;  Downing  v. 
Mayes,  153  111.  330,  46  Am.  St.  Rep.  896. 
•SS  N.  E.  620;  Noyes  v.  Heffernan,  153  111. 
339.  38  N.  E.  571. 

Indiana:  Bauman  v.  Grubbs,  26  Ind.  419; 
Hargis  t.  Congressional  Twp.  29  Ind.  70; 
State  v.  Portsmouth  Sav.  Bank.  106  Ind. 
435,  7  X.  E.  379;  Roots  v.  Beck:  109  Ind.  472, 
9  N.  E.  698 ;  L'Hommedieu  v.  Cincinnati,  W. 
&  M.  R.  Co.  120  Ind.  435,  22  N.  E.  125; 
Herff  v.  Griggs,  121  Ind.  471,  23  N.  E.  279; 
Maple  y.  Stevenson,  122  Ind.  368,  23  N.  E. 
854;  Wilson  v.  Johnson.  145  Ind.  40.  38  N. 
E.  38.  43  N.  E.  930;  Palmer  v.  Dosch,  148 
Ind.  10,  47  N.  E.  176;  Moore  y.  Hinkle,  151 
Tnd.  343.  50  X.  E.  822;  May  v.  Dobbins,  166 
16  L.R.A.(K.S.) 


Ind.  331,  77  N.  E.  353;  Wood  v.  Ripley,  27 
Ind.  App.  356,  61  N.  E.  608. 

Kansas:  Wood  v.  Missouri,  K.  &  T.  R.  Co. 
Tl  Kan.  323;  Rosa  v.  Missouri,  K.  &  T.  R. 
Co.  18  Kan.  124;  Anderson  v.  Burnham,  52 
Kan.  454,  34  Pac.  1056;  Schrimpcher  v. 
Stockton,  58  Kan.  758,  51  Pac.  276. 

Kentucky:  Taylor  v.  Buckner,  2  A.  K. 
Marsh.  18,  12  Am.  Deo.  354;  Herndon  y. 
Wood,  2  A.  K.  Marsh.  44;  Farmer  v.  Lyons, 
87  Ky.  421,  9  S.  W.  248. 

Michigan:  Campau  v.  Laflferty,  50  Mich. 
114,  15  N.  W.  40;  Vier  y.  Detroit,  111  Mich. 
646,  70  N.  W.  139. 

Minnesota:  Glencoe  v.  Wadsworth,  48 
Minn.  402,  51  N.  W.  377;  Cool  y.  Kelly,  78 
Minn.  102,  80  N.  W.  861. 

Mississippi:  Welbom  y.  Anderson,  37 
Miss.  155. 

Missouri:  Cooper  y.  Ord,  60  Mo.  420;  Wil- 
kerson  v.  Eilers,  114  Mo.  245,  21  S.  W.  514; 
Quick  v.  Rufe,  164  Mo.  408,  64  S.  W.  102; 
Swope  v.  Ward,  185  Mo.  316.  84  S.  W.  895. 

Montana:  Minnesota  &  M.  Land  &  Im- 
prov.  Co.  v.  Brasier,  18  Mont.  444,  45  Pac. 
632. 

Nebraska:  Gntling  v.  Lane,  17  Neb.  80, 
22  N.  W.  453;  Haywood  v.  Thomas,  17  Neb. 
237,  22  N.  W.  460;  Omaha  &  F.  Loan  *  T. 
Co.  y.  Barrett,  31  Neb.  803,  48  N.  W.  967; 
Cervena  v.  Thurston,  59  Neb.  343,  80  N.  W. 
1048;  Murray  v.  Romine,  60  Neb.  94,  82 
N.  W.  318;  Knight  v.  Denman,  64  Neb.  814, 
90  N.  W.  863;  South  Omaha  y.  Ford,  5  Neb. 
(Unof.)  310,  98  N.  W.  665;  South  Omaha  v. 
Meehan,  71  Neb.  230,  98  N.  W.  691. 

Ohio:  McNeely  v.  Langan,  22  Ohio  St.  32; 
Humphries  v.  Huffman,  33  Ohio  St.  395. 

Oregon:  Swift  v.  Mulkey,  14  Or.  59,  12 
Pac.  76. 

Pennsylvania:  Munshower  y.  Patton,  10 
Serg.  &  R.  334,  13  Am.  Dec.  678;  Criswell  v. 
Altemus,  7  Watts,  566;  Watson  y.  Gregg, 
10  Watts,  289,  36  Am.  Dec.  176;  Bishop  v. 
Lee,  3  Pa.  214;  Fitch  y.  Mann,  8  Pa.  503; 
Mead  v.  Lemngwell,  83  Pa.  187. 

South  Carolina:  Anderson  v.  Gilbert,  1 
Bay,  375;  Turpiu  y.  Brannon,  3  M'Cord,  L. 
261. 

Texas:  Kinney  y.  Vinson,  32  Tex.  126. 

Vermont:    Hapgood   y.   Burt,    4   Vt.   165, 

Washington:  Moore  v.  Brownfield,  7 
Wash.  23,  34  Pac.  199;  Hesser  y.  Siepmann, 
35  Wash.  14,  76  Pac.  295. 

West  Virginia:  Oney  v.  Clendenin,  28  W. 
Va.  34. 

Many  of  the  courts  have  spoken  with  the 
utmost  positiveness. 

"It  is  not,  and  never  has  been,  the  law  of 
this  state  [Indiana],  that  there  must  be 
color  of  title  before  an  adverse  possession 
will  ripen  into  a  title."  Bowen  v.  Swander, 
121  Ind.  164,  22  N.  E.  725;  Dyer  y.  El- 
dridge,  136  Ind.  654,  36  N.  E.  522. 

It  seems  to  be  well  settled  in  Kentucky 
that  possession  without  paper  title  may  be 
adverse,  and,  if  continued  fifteen  years, 
will  bar  recovery  in  ejectment  of  any  part 
of  the  land  within  a  marked  boundary,  al- 
though the  plaintiff  may  have  title  derived 
from  the  commonwealth.  Young  y.  Cox,  12 
Ky.  L.  Rep.  347,  14  S.  W.  348. 
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It  18  well  settled  in  Michigan  that  title 
by  adverse  possession  need  not  be  based 
upon  color  of  title.  Barnard  v.  Brown,  112 
Mich.  452,  67  Am.  St.  Rep.  432,  70  N.  W. 
1038. 

"That  adverse  possession  of  lands  under  a 
claim  of  ownership  for  the  period  of  twenty 
years,  even  without  any  deed  or  other  muni- 
ment of  title,  will  bar  an  action  by  the  own- 
er for  its  recovery,"  declared  the  Illinois 
supreme  court  in  Littlejohn  v.  Barnes,  138 
III.  478,  28  N.  E.  980,  "is  too  well  settled  to 
be  questioned." 

It  is  perfectly  well  settled  that  an  actual 
adverse  possession  of  land,  continued  for  fif- 
teen years  by  one  having  even  no  color  of 
title,  will  devest  the  true  owner  of  his  title, 
even  when  he  is  in  possession  of  a  por- 
tion of  the  land  in  such  a  manner  as  to  have 
constructive  possession  of  the  rest  of  it,  if 
it  were  not  for  his  actual  disseisin  by  the 
adverse  holder.  Jakeway  v.  Barrett,  38  Vt. 
316. 

Color  of  title  is  not  necessary,  under  the 
Missouri  statute  of  limitations,  to  originate 
title  by  adverse  possession.  A  claim  of  title 
and  an  actual  adverse  possession  of  the  land 
of  the  requisite  character  vests  title  in  the 
possessor  without  any  paper  support  what- 
ever. Mather  v.  Walsh,  107  Mo.  121,  17  S. 
W.  755.  "This,"  said  the  court,  "is  no  long- 
er a  debatable  question,  and  calls  for  no 
more  than  this  brief  statement." 

In  the  state  of  Washington  color  of  title 
is  not  essential  to  an  adverse  possession. 
Dibble  v.  Bellingham  Bay  Land  Co.  163  U. 
S.  63,  41  L.  ed.  72,  16  Sup.  Ct.  Rep.  939. 

A  possession  may  be  adverse  without 
written  evidence  of  title,  because  without  it 
there  may  be  an  ouster,  by  disseisin,  abate- 
ment, intrusion,  or  deforcement.  Doe  ex 
dem.  Farmer  v.  Eslava,  11  Ala.  1028. 

To  render  a  possession  adverse,  and  set  in 
motion  the  statute  of  limitations,  all  thai 
is  necessary  is  that  the  disseisor  enter  upon 
the  land  and  take  possession  of  it  with  in- 
tent to  hold  it  for  himself  to  the  exclusion 
of  all  others.  Color  of  title,  or  claim  of 
legal  right  to  enter,  is  not  necessary.  Car- 
penter V.  Coles,  75  Minn.  9,  77  N.  W.  424. 

Where  the  possession  is  of  the  requisite 
character,  the  question  whether  there  is 
color  of  title  or  not  is  wholly  immaterial. 
McNeely  v.  Langan,  22  Ohio  St.  32;  Hum- 
phries V.  Huffman,  83  Ohio  St.  395. 

It  is  prejudicial  error  to  instruct  a  jury 
that  to  constitute  a  possession  adverse  the 
possessor  must  hold  or  claim  under  a  color 
of  title, — that  is,  that  he  must  not  only 
claim  to  hold  adversely,  asserting  title  in 
himself,  but  he  must  hove  some  deed  or 
written  evidence  of  title.  Herbert  v.  Han- 
rick.  16  Ala.  581. 

Adverse  possession  of  land  taken  by  a 
railroad  company  for  a  right  of  way  may 
begin  by  an  actual  appropriation  for  rail- 
road purposes,  without  condemnation  and 
compensation  to  the  owner  or  color  of  title; 
and  may  ripen  into  title  by  the  continued 
use  for  the  reqiiisite  statxrtory  period. 
Memphis  4  L.  R.  R.  Co.  v.  Organ,  67  Ark. 
84.  55  S.  W.  952. 
15  L.R>A.(N.S.) 


Actual  possession  of  land  up  to  an  erro- 
neously located  boundary  line  without  color 
of  title  ripens  into  a  good  title  to  the  strip 
between  the  true  and  false  lines  by  efflux  of 
time  and  operation  of  law.  Palmer  ▼. 
Dosch,  148  Ind.  10,  47  N.  E.  176. 

In  Anderson  v.  Gilbert,  1  Bay,  375.  an 
action  of  trespass  to  try  title  to  land,  the 
defendant  relied  entirely  on  possession,  as 
he  had  no  deeds  to  produce,  but  offered  to 
prove  an  uninterrupted  possession  since 
1766  to  the  day  of  trial  (1794).  To  this 
the  plaintiff  objected  that  a  bare  naked  pos- 
session without  proof  of  payment  of  some 
consideration  or  color  of  title  would  not,  un- 
der the  limitation  act,  give  title;  but  this 
Bay,  J.,  overruled,  as  it  had  always  been 
held,  that,  when  it  was  intended  to  rely  on 
possession  for  title,  it  was  unnecessary  to 
prove  either  payment  of  a  consideration,  or 
color  of  title,  because  it  was  occupancy 
alone  that  the  law  regarded  as  a  sufficient 
title  in  such  cases. 

In  Jakeway  v.  Barrett,  38  Vt.  316,  an  ac- 
tion of  trespass  for  cutting  and  carrying 
away  hay  from  land  claimed  by  the  plain- 
tiff, the  trial  court  found  that  one  Gibbs. 
under  whom  the  defendant  claimed  title,  oc- 
cupied the  land  in  such  a  manner  and  for 
such  a  length  of  time  as  to  gain  adverse 
possession  of  it  as  against  the  plaintiff.  In 
respect  of  this  finding,  the  only  question 
made  as  to  this  possession  was  whether 
Gibbs,  not  having  any  color  of  title  to  the 
land  involved,  could  gain  a  titl«  by  actual 
adverse  occupancy.  "Of  this,"  said  the 
court,  "there  is  no  doubt;  the  authorities 
are  uniform  upon  that  subject.  The  effect 
of  having  color  of  title  is  sometimes  to  ex- 
tend by  construction  a  possession  beyond 
the  actual  occupation,  and  sometimes  to 
change  the  character  of  casual  acts  of  entry 
upon  land  from  mere  acts  of  trespass  to 
acts  of  possession.  But,  so  far  as  actual 
occupation  extends,  it  is  equally  effectual 
as  an  ouster  of  the  owner  and  a  proper 
foundation  of  title  by  adverse  possession 
without  color  of  title  as  with."  , 

We  are  aware  of  the  fact,  said  the  Illi- 
nois supreme  court  in  Flaherty  v.  McOor- 
mick,  113  III.  638,  that  is  has  been  held  by 
some  courts  of  last  resort  that  possession 
of  lands,  to  be  availing,  must  be  taken  and 
held  under  color  of  title;  but  such  is  not 
th«  rule  which  has  been  established  in  this 
state.  This  court  has  held  in  a  number  of 
cases  that  actual  occupation  of  a  tract  of 
land  for  a  period  of  twenty  years  under 
claim  of  ownership  is  sufficient  to  bar  an  ac- 
tion brought  by  the  party  holding  the  title, 
where  the  owner  of  the  title  is  not  under 
disability.  The  doctrine  announced  in  these 
cases  we  believe  to  be  well  sustained  by  the 
courts  of  other  states. 

This  was  afterwards  quoted  with  approv- 
al in  Horner  v.  Renter,  152  111.  106,  38  N.  E. 
747. 

"We  are  aware."  said  the  supreme  court 
of  Ohio  in  Rowland  v.  Rowland,  8  Ohio.  40, 
"that  in  the  state  of  New  York,  and  in  some 
of  the  other  states  of  the  Union,  it  is  » 
settled  law  that  a  defendant  in  ejectment 
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cannot  protect  himself  iinder  their  statutes 
of  limitation  unless  he  is  in  possession  un- 
der color  of  title.  In  truth  such  is  in  sub- 
stance the  provision  of  some  of  those  stat- 
utes; but  under  our  statute  we  hold  the 
rule  to  be  different." 

Some  statutes  of  limitations  for  the  re- 
covery of  real  property,  it  was  remarked  in 
Hamilton  v.  Wright,  30  Iowa,  480,  expressly 
provide  that  to  constitute  a  bar  to  the 
plaintiff's  right  of  recovery  at  the  time  lim- 
ited, the  possession  must  have  been  taken 
and  held  under  color  of  title.  Sometimes 
the  statute  requires  the  adverse  possession 
to  have  been  taken  and  held  under  a  title 
deducible  of  record  from  the  commonwealth 
to  the  parties  in  possession.  In  the  state  of 
Kentucicy,  for  instance,  one  statute  limited 
the  right  of  action  to  twenty  years,  and  an- 
other to  seven  years  where  the  party  in  pos- 
session had  title  and  actual  residence  on  the 
land.  Under  the  former  statute,  it  was  held 
that  an  adversary  possession  for  twenty 
years  barred  an  ejectment  without  any 
paper  title  whatever,  the  statute  not  re- 
quiring it.  While,  under  the  latter  statute, 
it  was  held  that  the  adverse  possession  of 
seven  years  must  have  been  by  actual  resi- 
dence under  a  title  legal  or  equitable.  The 
same  rule,  which  is  well  settled,  could  be 
illustrated  by  citations  of  authorities  from 
many  other  states.  Now  the  Iowa  statute 
of  limitations  does  not  require  the  person  in 
possession  to  have  color  of  title  in  order  to 
bar  an  action  by  his  adverse  holding.  Tt 
is  in  this  respect  like  the  Kentucky  statute 
of  twenty  years'  limitation.  And,  like  that 
statute,  it  requires  that  the  possession  shall 
be  taken  and  held  under  a  hostile  claim. 

We  know  of  no  case,  said,  in  substance, 
the  Michigan  supreme  court,  in  Vier  v.  De- 
troit, 111  Mich.  646,  70  N.  W.  139,  that  sus- 
tains the  contention  that  adverse  posses- 
sion must  be  based  upon  a  paper  writing. 
In  the  case  of  Marble  v.  Price,  54  Mich.  466, 
20  N.  W.  531,  it  was  not  so  held,  but  it 
was  said  that  the  occupancy  was  without 
claim  or  color  of  title.  In  Campau  v. 
Laffefty,  50  Mich.  114,  15  N.  W.  40,  it  was 
said  that  adverse  possession  need  not  be 
based  on  color  of  title,  and  it  may  become 
perfect  even  through  the  possessor  original- 
ly had  no  shadow  of  title. 

Numerous  authorities,  said  the  supreme 
court  of  Ohio  in  Paine  v.  Skinner,  8  Ohio, 
159,  have  been  cited  to  sustain  the  position 
that  adverse  possession  without  color  of  ti- 
tle will  not  be  protected  by  a  statute  of 
limitations.  It  is  unnecessary  to  examine 
these  authorities,  as  we  have  no  doubt  that 
such  is  the  law  in  the  state  of  New  York 
and  in  some  of  the  other  states  of  the 
Union.  In  some,  however,  if  not  in  all,  of 
the  states  where  this  principle  prevails,  it 
is  owing  to  the  particular  phraseology  of 
their  limitation  laws.  In  other  states,  as  in 
Pennsylvania,  South  Carolina,  and  Ken- 
tucky, the  decisions  have  been  otherwise. 
Before  the  decision  of  a  court  of  another 
state  giving  construction  to  a  statute  of 
that  state  can  be  obligatory  here,  it  must 
be  shown  that  the  statute  construed  is  sub- 
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stantially,  if  not  literally,  like  our  own. 
The  act  for  the  limitation  of  actions,  passed 
January  4,  1804  (1  Chase's  Stat.  392),  pro- 
vides, in  I  2,  "that  no  person  or  persons 
shall  hereafter  sue,  have,  or  maintain  any 
action  of  ejectment  or  other  action  for  the 
recovery  of  any  possession,  title,  claim  of, 
to,  or  for,  any  lands,  tenements,  or  other 
hereditaments,  but  within  twenty  years 
next  after  the  right  of  such  actions  or  suits 
shall  have  accrued.  ...  It  would  seem 
that  this  language  was  explicit  and  could 
not  be  misunderstood.  Nothing  is  said 
about  color  of  title,  and  I  know  not  by  what 
authority  this  court  is  authorized  to  make 
the  interpolation.  In  the  present  case  at 
least  it  is  not  necessary  for  the  furtherance 
of  justice.  .  .  .  How  can  we  say  that 
the  statute  cannot  operate  because  there  is 
no  color  of  title?  It  would  be  defeating 
the  obvious  meaning  and  intent  of  the  law. 
The  uniform  construction  hitherto  given  to 
this  statute  has  been  that  the  possession 
under  which  a  person  claims  to  be  protected 
must  be  continued,  exclusive,  and  adverse; 
and  this  we  believe  to  be  the  true  construc- 
tion. Whether  there  is  or  is  not  color  of 
title  is  wholly  immaterial." 

I  know,  said  Duncan,  J.,  in  Miller  ▼. 
Shaw,  7  Serg.  &.  R.  129,  that  judges  of  high 
character  have  decided  that  no  length  of 
time  will  give  a  right  to  him  who  enters 
without  color  of  title.  But,  on  much  re- 
flection, my  own  judgment  is  satisfied  that 
a  possession  so  taken  and  continued  for 
twenty -one  years  by  actual  occupation  and 
inclosure  will  bar  the  entry  of  the  rightful 
owner,  and  confer  a  right  on  the  possessor 
subject  to  the  rights  of  the  state  for  the 
purchase  money;  but  that  such  possession 
is  not,  by  construction,  to  be  extended  to 
other  lands,  part  of  the  same  survey;  be- 
cause the  owner  of  the  survey,  in  contem- 
plation of  law,  remains  in  the  possession  of 
every  part  that  he  is  not  actually  excluded 
from  by  the  occupation  of  another. 

In  Overfleld  v.  Christie,  7  Serg.  &  R.  173, 
Tilghman,  Ch.  J.,  in  commenting  upon  an 
objection  raised  by  the  plaintiff  in  error  in 
an  ejectment  action  to  the  effect  that  the 
trial  judge  ought  to  have  instructed  the 
jury  that,  if  the  defendants  entered  without 
color  of  title,  their  adverse  possession  was 
not  sufficient  to  bar  the  plaintiff  from  re- 
covering, said:  I  cannot  perceive  the  force 
of  the  objection.  It  grants  the  possession 
to  be  adverse,  and  yet  calls  for  something 
more, — for  some  color  of  title.  To  be  sure, 
if  a  man  enters  without  pretense  of  title  of 
any  kind  into  land  which  he  knows  to  be 
appropriated,  there  is  considerable  reason  to 
suppose  that  he  does  not  mean  to  deny  the 
title  of  the  owner,  but  merely  to  occupy  the 
land  with  an  intent  to  become  a  purchaser, 
— especially  if  the  owner  lives  at  a  distance. 
But  this  presumption  may  be  rebutted  by 
proof  that  he  set  the  owner  at  defiance. 

In  the  earlier  decisions  in  this  country, 
said  the  supreme  court  of  Vermont  In 
Hodges  v.  Eddy,  38  Vt.  327.  speaking 
through  Chief  Justine  Poland,  it  was  held 
(and  I  suppose  the  law  to  be  held  so  still  in 
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New  York  and  many  of  the  other  states) 
that  one  who  entered  upon  land  without 
color  of  title  had  no  constructive  posses- 
sion whatever.  He  could  acquire  no  title 
by  possession  beyond  his  actual  occupation, 
or  posaessio  pedis  as  it  was  termed.  But 
in  this  state  a  more  liberal  doctrine  has 
long  been  maintained,  and  it  is  now  settled 
that,  where  a  person  without  title  or  color 
of  title  enters  upon  a  vacant  lot  and  actu- 
ally occupies  a  portion  of  it,  and  the  lot 
has  a  definite  boundary  marked  upon  the 
land,  such  person,  by  claiming  to  be  the 
owner  to  the  boundary  lines  of  the  lot,  has 
a,  constructive  possession  of  the  whole,  and 
will  acquire  title  to  the  whole  by  such  part 
occupation  for  fifteen  years. 

The  Michigan  statute,  according  to  Moore, 
J.,  in  Word  v.  Nestell,  113  Mich.  185,  71  N. 
W.  593,  does  not  require  an  adverse  posses- 
sion to  be  based  on  color  of  title;  and  for 
a  great  many  years  the  decisions  of  the  su- 
preme court  nf  that  state  have  been  to  the 
effect  that  it  is  not  necessary  that  it  should 
be  based  upon  a  paper  title  or  color  of  title. 
It  is  only  requisite  that  the  adverse  posses- 
sion shall  continue  for  the  required  time 
after  a  right  of  action  accrues  against  the 
possessor.  It  may  become  perfected  al- 
though in  its  origin  the  possessor  had  no 
shadow  of  title.  Nor  is  it  required  that  the 
act  of  taking  possession  in  the  first  In- 
stance should  be  hostile. 

The  Georgia  legislation,  after  once  chang- 
ing the  rule,  as  is  noted  elsewhere,  respect- 
ing the  need  of  color  of  title  in  cases  of  ad- 
verse possession,  so  as  to  require  it  in  some 
cases,  was  afterwards  modified  (Code,  { 
2682)  so  as  to  provide  that  actual  adverse 
possession  of  land  by  itself  for  twenty 
years  should  give  a  good  title  by  prescrip- 
tion against  everyone  except  the  state  or 
persons  laboring  under  disabilities.  Under 
that  statute,  a  paper  title  was  held  to  be  un- 
necessary. "The  law,"  it  was  said,  "requires 
nothing  but  actual  bona  fide  possession. 
That  is  all."    Hall  v.  Gay,  68  Ga.  442. 

The  North  Carolina  statute  of  1791  was 
held  not  to  have  superseded  the  common 
law  which  presumed  a  grant  after  an  un- 
disturbed possession  for  thirty  years.  Den 
ex  dem.  Reed  v.  Eamhart,  32  N.  C.  ( 10  Ired. 
L.)    516. 

Hence,  when  a  possession  under  a  claim  of 
title  had  continued  for  so  long  a  time — 
thirty  years — that  the  common  law  would 
presume  a  grant,  color  of  title  was  not  nee- 
cssarv  to  make  it  adverse.  Simpson  v.  Hy- 
att, 46  N.  C.  (1  Jones,  L.)  517. 

In  Tennessee  a  grant  was  presumed  in 
favor  of  the  possessor  of  land  to  the  extent 
of  his  possession,  after  the  lapse  of  twenty 
years.    Collins  v.  Hipshire,  2  Swan,  109. 

In  the  latter  state  he  who  claimed  to  own 
land  might  establish  title  in  himself  in  any 
one  of  three  ways ;  viz. :  First,  by  a  connect- 
ed chain  of  conveyances  from  the  original 
grantee;  second,  by  a  seven-years  adverse 
possession  under  the  statute  of  1819;  and, 
third,  by  a  continuous,  uninterrupted  pos- 
spRsinn  as  owner  for  twenty  years.  If  the 
second  course  was  adopted,  it  was  requisite 
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for  the  claimant  to  show  color  of  title  pur- 
porting to  convey  an  estate  in  fee,  togeth-r 
with  a  grant  from  either  North  Carolina  or 
Tennessee.  The  statute  did  not  run  until 
the  state  granted  the  land;  but  it  was  of 
no  importance  to  whom  the  grant  was  made. 
If  the  third  course  was  followed,  neither 
color  of  title,  nor  grant,  need  be  shown. 
A  grant  was  presumed  from  twenty  years 
unmolested  possession,  and  an  adverse  pos- 
session for  that  length  of  time  was  evi- 
dence of  title  and  seisin  in  fee.  Cannon  t. 
Phillips,  2  Sneed,  211. 

The  doctrine  of  presumption  of  title,  ac- 
cording to  the  court  in  the  case  just  cited, 
rests  upon  the  simple  fact  of  long-cqntinued 
use  and  enjoyment,  and  needs  no  aid  from 
color  of  title.  Possession  is  prima  facie  evi- 
dence of  title.  The  law  supposes  it  had  a 
legal  origin.  When  it  has  been  undisturbed 
for  twenty  years,  it  becomes,  in  view  of 
the  law,  an  assurance  of  title  of  no  less 
force  or  efficacy  than  the  actual  grant 
whose  place  it  supplies.  The  presumption 
does  not  rest  upon  the  idea  that  there  was 
in  fact  a  grant,  but  upon  the  public  policy 
to  auiet  the  title  of  those  who  can  show 
the  long-continued  use  and  possession.    Ibid. 

The  New  York  case  of  Humbert  v.  Trin- 
ity Church,  24  Wend.  687,  laid  down  the 
doctrines  that  neither  a  deed,  nor  any  equiv- 
alent muniment  of  title,  is  necessary  to  an 
adverse  possession  evidenced  by  an  actual 
occupation  and  other  evidence  of  an  adverse 
claim;  that,  to  warrant  the  application  of 
the  statute  of  limitations  in  ej«ctment,  the 
books  require  color  of  title  by  deed,  or  other 
documental  semblance  of  right,  only  when 
the  defense  is  founded  on  a  constructive 
possession.  A  muniment  of  title,  it  was 
said,  is  only  a  circumstance  to  make  out  an 
adverse  possession.  An  oral  claim  of  ex- 
clusive title,  or  any  other  circumstance 
which  distinguishes  an  absolute  owner  of 
land  from  a  naked  possessor,  may  be  equal- 
ly satisfactory. 

Subsequently  it  was  held  in  Kent  ▼.  Har- 
court,  33  Barb.  491,  to  be  unnecessary,  save 
in  cases  of  constructive  occupancy,  that  a 
claim  of  title  should  rest  upon  any  written 
instrument  at  all.  Actual  occupancy  for 
twenty  years,  claiming  title  adversely,  was 
said  to  be  enough. 

In  Virginia  decisions  are  found  apparent- 
ly holding  color  of  title  to  be  essential ;  but 
it  is  made  plain  by  other  cases  that  this 
does  not  mean  a  documentary  color. 

It  is  not  necessary  in  that  state  that  the 
adverse  possession  should  be  claimed  under 
color  of  title, — that  is.  under  a  deed  or  otli>>-- 
writing.  Virginia  Midland  R.  Co.  v.  Bar- 
bour, 97  Va.  118,  33  S.  E.  554. 

An  entry  by  one  person  upon  the  land  of 
another,  to  operate  as  an  ouster  and  gain 
possession  for  him  who  enters,  must  he  ac- 
companied by  a  claim  of  title;  but  it  is  not 
indispensable  that  the  claim  should  be  os 
tensible  in  the  form  of  a  deed  or  any  other 
writing.  The  claim,  from  its  nature  and 
character,  may  be  wholly  independent  of 
anv  written  evidence.  Kincheloe  v.  Traoe- 
we'lls,  11  Gratt.  687. 
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The  language  of  the  case  just  cited  in  this 
respect  was  quoted  with  approval  after- 
wordB  is  CreeluDur  t.  Creekmur,  76  Va.  430. 

o.  By  treapttsaera. 

Nor  does  it  make  any  difference,  accord- 
ing to  a  large  body  of  cases,  that  the  ad- 
verse possession  began  in  an  intrusion  upon 
the  land  by  a  mere  trespasser, — that  at  the 
outset  the  adverse  possessor  was  a  mere 
squatter.  If  such  a  trespasser,  squatter, 
intruder,  what  you  will,  ha»  actually  occu- 
pied, used,  and  enjoyed,  and  claimed  the 
land  as  his  own,  undisturbed,  for  the  en- 
tire statutory  time  in  avowed  liostility  to 
everyone  else,  the  true  owner  is  held  to  be 
barred  regardless  of  the  manner  in  which 
the  possession  began.  Lucy  v.  Tennessee  & 
C.  R.  Co.  92  Ala.  246,  8  So.  806;  Murray  v. 
Hoyle,  97  Ala.  588,  11  So.  797;  Keefe  v. 
Bramhall,  3  Mackey,  651;  English  v.  Doe, 
7  Ga.  387;  Doe  ex  dem.  Pendergrast  v. 
Gullatt,  10  Ga.  218;  McClellan  v.  Kellogg, 
17  111.  498;  Wood  v.  Missouri,  K.  &  T.  R. 
Co.  11  Kan.  323;  Rosa  v.  Missouri,  K.  4 
T.  R.  Co.  18  Kan.  124;  Prevost  v.  Johnson, 
9  Mart.  (La.)  123;  Campau  v.  Dubois,  39 
Mich.  274;  Campau  v.  Lafferty,  43  Mich. 
431,  5  N.  W.  648;  Glencoe  v.  Wadsworth, 
48  Minn.  402,  51  N.  W.  377 ;  Swan  v.  Munch, 
65  Minn.  500,  35  L.RA.  743,  60  Am.  St. 
Rep.  491.  67  N.  W.  1022;  DeGraw  v.  Taylor. 
37  Mo.  310;  Wilkerson  v.  Eilers,  114  Mo. 
246,  21  S.  W.  614;  Swope  v.  Ward,  185  Mo. 
316,  84  S.  W.  895;  Cervena  v.  Thurston,  59 
Neb.  343,  80  N.  W.  1048;  Munshower  v. 
Patton,  10  Serg.  &  R.  334,  13  Am.  Dee. 
678;  Watson  v.  Gregg,  10  Watts,  289,  36 
Am.  Dec  176;  Bishop  v.  Lee,  3  Pa.  St.  214; 
Evans  v.  Foster,  79  Tex.  48,  15  S.  W.  170; 
Converse  v.  Ringer,  6  Tex.  Civ.  App.  61,  24 
S.  W.  706;  Cox  v.  Sherman  Hotel  Co.  (Tex. 
av.  App.)  47  S.  W.  808;  Link  v.  Bland 
(Tex.  Civ.  App.)  95  8.  W.  1110. 

Whether  a  wrongful  or  unauthorized  pos- 
session is  adverse  depends,  inter  alia,  upon 
the  character  of  the  claim  under  which  it 
is  held.  Ashford  v.  Ashford,  136  Ala.  631, 
96  Am.  St.  Rep.  82,  34  So.  10. 

Adverse  possession  of  land  may  be  taken 
by  "bow  and  spear"  without  color  of  title, 
with  intent  to  claim  the  fee  exclusive  of 
any  other  right  and  to  hold  it  against  all 
comers;  and  this  possession  is  sufficient  to 
set  in  motion  the  statute  of  limitations, 
and  to  vest  in  the  usurper,  if  continuously 
held  for  the  statutory  time,  a  right  equiva- 
lent to  title.  But,  until  the  statute  has 
run,  the  possessor,  as  to  the  true  owner,  is  a 
mere  intruder  without  right.  Kimball  v. 
Lohmas,  31  Cal.  154. 

A  possession  may  be  maintained  long 
enough  by  an  undisturbed  and  defiant  tres- 
passer to  bar  ejectment.  Campau  v.  Laffer- 
ty, supra. 

But  it  is  indispensable  that  he  be  defiant. 
Smeberg  v.  Cunningham,  96  Mich.  378,  35 
Am.  St.  Rep.  613,  56  N.  W.  73. 

Without  doubt  the  possession  of  a  mere 
intruder  will  be  protected  to  the  extent  of 
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his  actual  occupation.  Welbom  v.  Ander- 
son, 37  Miss.  155. 

One  who  enters  as  a  trespasser  may  have 
such  adverse  possession  as  may  be  tacked 
to  a  succeeding  possession  in  privity,  and 
ripen  into  title.  Pearson  v.  Adams,  129 
Ala.  157,  29  So.  977. 

"This  court,"  it  was  said  in  Doe  ex  dem. 
Pendergrast  v.  Gullatt,  10  Ga.  218,  "is  not 
.  .  .  only  fully  and  unanimously  com- 
mitted to  the  doctrine  that  a  paper  title  is 
not  indispensably  necessary  to  protect  a 
party  in  this  state  in  the  possession  of  land 
under  the  plea  of  the  statute  of  limitations, 
.  .  .  but  that  even  a  usurpation  of  the 
possession,  provided  the  occupancy  be  ac- 
companied by  visible  and  notorious  acts  of 
ownership,  is  sufficient  for  that  purpose." 

In  Jones  v.  Porter,  3  Penr.  &  W.  132, 
Huston,  J.,  for  the  court,  said:  "Here  at 
one  time  we  had  much,  and  still  have  some, 
land,  never  sold  by  the  state,  called  'vacant 
land.'  The  first  person  who  sits  down  on 
such  land  acquires  by  his  labor  and  resi- 
dence a  right  to  it;  he  must  at  some  time 
pay  the  state  for  it,  but  against  all  others 
his  right  is  good." 

Though  I  cannot  recur  to  any  case  where 
the  question  has  been  raised  directly  and 
adjudicated  by  this  court,  said  Kennedy,  J., 
writing  for  the  court  in  Criswell  v.  Altemus, 
7  Watts,  566,  nor  am  I  certain  that  any 
such  has  occurred, — yet  it  has  been  the  set- 
tled opinion  in  it  for  some  time  back  that, 
where  an  intruder  enters  without  color  of 
title  into,  and  settles  upon,  an  unseated 
tract  of  land  belonging  to  another,  who 
claims  it  under  a  warrant  and  survey  either 
with  or  without  a  patent  from  the  common- 
wealth; and,  having  settled  upon  it,  claims 
it  as  his  own  by  exercising  acts  of  owner- 
ship over  it  from  year  to  year  in  putting 
up  buildings  upon  it,  clearing  and  fencing 
more  or  less  of  it,  and  using  the  whole  of 
it  according  to  the  custom  of  the  country, 
.  .  .  also  returning  the  whole  of  it  to 
the  assessors  as  his  own  and  paying  the 
taxes  thereon  when  assessed  for  a  period 
of  twenty-one  years, — it  will  be  sufficient, 
under  the  operation  of  the  statute  of  limi- 
tations, to  protect  him  in  the  possession  of 
the  whole  of  the  tract  or  survey. 

Afterwards,  in  Fitch  v.  Mann.  8  Pa.  503, 
Bumside,  J.,  writing  for  the  court,  referred 
to  the  foregoing,  in  the  following  terms: 
"Judge  Kennedy,  after  a  review  of  all  the 
decisions,  has,  with  his  usual  clearness  and 
accuracy,  informed  us  that  a  person  who 
enters  without  title,  or  the  color  of  it,  upon 
an  unseated  tract  of  land  held  by  another 
under  a  title  derived  from  the  common- 
wealth, as  an  intruder,"  etc.,  etc.;  and  end- 
ed by  saying:  "I  hold  these  principles  to 
be  sacred, — the  true  doctrine." 

In  Link  v.  Bland,  supra,  Reese,  J.,  speak- 
ing for  the  court,  and  replying  to  the  con- 
tention that  a  mere  squatter  knowing  he 
had  no  title  could  not  acquire  one  by  an 
adverse  possession  for  the  statutory  period, 
said,  in  substance:  He  claimed  whatever 
right  his  possession  entitled  him  to  claim, — 
that  cannot  be  denied;  but  it  is  insisted 
78 
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that  the  entry  and  possession  must  be  upon 
at  least  a  claim  of  ownership  and  right  ul 
possession  independently  of  the  possession 
itself.  The  law  has  clearly  been  settled 
otherwise  by  an  unbroken  line  of  decisions 
in  this  state. 

In  Carpenter  v.  Coles,  75  Minn.  9,  77  N. 
W.  424,  an  action  of  ejectment  wherein  the 
defendant  claimed  title  by  adverse  posses- 
sion for  fifteen  years,  the  trial  court  in- 
structed the  jury  as  follows:  "A  person 
has  not  any  right,  arbitrarily  and  without 
any  claim  of  right,  knowing  that  he  has  no 
right  whatever,  to  go  and  take  with  a  high 
hand  wrongful  possession  of  land  and  avail 
himself  of  the  statute  of  limitations." 
And,  further:  "A  person  cannot  view  a 
piece  of  land  that  he  has  no  kind  of  inter- 
est in,  no  title  to,  and  enter  upon  it  with 
a  view  of  occupying  it  fifteen  years,  and,  by 
so  occupying,  occupy  wrongfully  and  with- 
out any  claim  of  right,  and  do  this  with 
a  view  of  invoking  the  statute  of  limi- 
tations." These  were  held  erroneous,  and, 
the  error  being  deemed  prejudicial,  the  judg- 
ment was,  on  account  of  it,  reversed.  The 
meaning  of  these  instructions,  said  the 
court,  is  that  the  statute  will  never  run  in 
favor  of  a  disseisor  whose  adverse  posses- 
sion originated  in  a  naked  and  wilful  tres- 
pass; that  to  set  the  statute  in  motion  the 
entry  must  have  been  made  under  some 
color  or  claim  of  title,  which  the  disseisor 
claimed  gave  him  the  legal  right  to  enter. 
This  is  clearly  incorrect,  for  the  books  are 
full  of  cases  where  tortious  entries  upon 
and  possession  of  land  without  any  pre- 
tense of  title  or  rightful  claim  to  the  land 
have  ripened  into  title  of  adverse  posses- 
sion. 

A  naked  possession  for  seven  years  by 
a  bare  trespasser,  or  one  who  had  no  pre- 
tense of  title,  was  held  sufficient,  under  the 
Tennessee  statute  of  limitations  of  1819,  to 
defeat  a  recovery  in  ejectment  by  the 
titular  owner,  in  Dyche  v.  Gass,  3  Yerg. 
396.  This  is  the  first  case,  said  Chief 
Justice  Catron  writing  for  the  court,  that 
presents  for  our  examination  the  2d  sec- 
tion of  the  act  of  limitations  of  1819.  The 
circuit  court  was  of  opinion  that  a  bare 
trespasser  having  no  pretense  of  title  could 
receive  no  protection  from  the  act.  The  act 
provides  "that  no  person  shall  have,  sue,  or 
maintain  any  action  or  suit  in  law  or  equity 
for  any  lands  but  within  seven  years  next 
after  his  right  to  commence,  have,  or  main- 
tain such  suit  shall  have  come,  fallen,  or 
accrued;  and  that  all  suits,  either  in  law  or 
equity,  for  the  recovery  of  any  lands,  shall 
be  commenced,  had,  and  sued  within  seven 
years  next  after  the  title,  or  cause  of  action, 
or  suit  accrued  or  fallen,  and  at  no  time 
after  the  said  seven  years  shall  have 
passed."  Here  the  plaintiff  had  title  and 
the  defendants  were  in  possession.  He  had 
the  right  and  power  to  sue  more  than  seven 
years  before  he  brought  his  action,  and  it 
was  barred  unless  the  situation  of  the  de- 
fendants excludes  them  from  the  benefit  of 
the  act.  That  a  paper  title  legal  in  its 
16  L.R.A.(N.S.) 


character  and  competent  to  be  given  in  evi- 
dence in  ejectment  is  not  necessary  to  pro- 
tect the  possession  is  manifest;  for  such 
cases  the  section  of  the  act  had  provided 
when  the  title  purported  to  be  in  fee.  The 
2d  section  intended  to  protect  purchasers 
under  title  bonds,  unproved  and  informal 
deeds  not  subject  to  be  registered,  or  not  of 
record,  in  legal  and  every  variety  of  claim 
supposed  by  the  possessor  to  communicate 
title,  legal  or  equitable,  evidenced  by  writ- 
ing, whether  in  fact  of  any  validity  in  law 
or  equity,  or  not.  This  seems  not  to  have 
been  controverted  in  the  circuit  court,  nor  is 
it  by  the  counsel  who  argued  the  cause  in 
this  court.  We  are  then  brought  to  the  im- 
portant question  whether  an  adverse  pos- 
sessor for  seven  years,  producing  no  written 
evidence  of  claim  to  sanction  his  possession, 
can  defend  the  same.  Such  »  possession 
would  be  bare,  and,  if  it  were  adverse,  the 
possessor  would  be  a  trespasser  against  him 
haying  right,  as  every  adverse  holder  re- 
quiring the  aid  of  either  section  of  the 
statute  is  and  must  be  to  confirm  liis  title 
and  extinguish  that  of  his  adversary. 

It  is  most  difficult  to  distinguish  between 
a  defendant  in  by  some  appearance  of 
claim  evidenced  by  a  writing  of  no  validity 
in  law  or  equity,  and  one  holding  as  a  tres- 
passer without  excuse.  The  statute  inti- 
mates no  such  distinction,  and  it  is  be- 
lieved the  courts  could  not  adopt  any  that 
could  be  maintained  in  practice.  It  is  sug- 
gested that  the  2d  section  of  the  act  of 
1819  is  substantially  similar  to  the  3d  sec- 
tion of  the  act  of  1715,  under  which  it  had 
been  long  settled  in  North  Carolina  and  this 
state  that  color  of  title  was  necessary.  The 
statute  of  1819  was  avowedly  passed  to  cut 
off  disputes  as  to  the  true  construction  of 
the  acts  of  1715  and  1797,  so  that  men 
might  know  they  were  safe  in  taking  and 
buying  lands  from  those  who  had  been  seven 
years  in  possession,  without  inquiring  far- 
ther than  to  ascertain  the  fact  of  a  no- 
torious, continued,  and  hostile  holding.  The 
statute  repealed  the  former  acts,  and  re- 
jected comments  upon  them  other  than  such 
as  were  incorporated,  and  was  designed  to 
be  drafted  with  a  force  and  plainness  not  to 
admit  of  doubts  or  conflicting  opinions  as  to 
its  true  construction.  More  precision,  it 
is  believed,  would  be  difficult  to  attain  than 
is  found  in  the  2d  section.  The  charge  of 
the  circuit  court,  which  adopts  to  some  ex- 
tent the  old  construction  of  color  of  title, 
is  clearly  erroneous,  judging  from  the  face 
of  the  act;  and  this  court  feels  most  forci- 
bly the  necessity  of  not  looking  beyond  its 
import  for  aid  from  extrinsic  authorities. 
The  most  obvious  meaning  will  be  adopt- 
ed, that  the  act  requires  no  title  to  be  shown 
by  the  defendant  in  aid  and  sanction  of  his 
possession.  No  ordinary  reader  would  sup- 
pose any  such  thing  was  required;  to  do 
so  by  the  courts  would  be  incorporating  an 
exception  in  favor  of  the  plaintiff  by  the 
mere  force  of  construction.  This  cannot  be 
done.    Nothing  is  better  settled. 
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d.  To  avoid  conveyances  by  persona  out 
of  poaaeaalon. 

A  distinction  has  been  made  upon  plausi- 
ble reasoning  between  au  adverse  possession 
sufficient  to  make  void  a  deed  by  the  oust- 
ed owtaer  or  one  out  of  possession,  and  an 
adverse  possession  that  will  ripen  into  title 
by  operation  of  the  statute  of  limitations. 
There  is  a  respectable  body  of  authority 
for  the  necessity  of  color  of  title  in  the 
first  case,  at  all  events.  This  appears  to  be 
quite  firmly  established  in  the  state  of  New 
York  by  a  line  of  decisions  from  early  to 
recent  times. 

A  possession  of  land  under  a  quitclaim 
deed  without  consideration,  by  a  mere 
squatter  who  entered  upon  it  without  any 
color  of  title,  to  the  knowledge  of  his  gran- 
tee, is  not  such  an  adverse  possession  as 
will  render  null  a  conveyance  of  the  land 
by  the  true  owner.  Jackson  ex  dem.  Gil- 
let  V.  Hill.  5  Wend.  534. 

The  posses.sion  of  a  mere  trespasser  does 
not  render  void  a  deed  by  the  owner,  Bowie 
V.  Brahe,  3  Duer,  35. 

To  avoid  a  deed  made  by  one  out  of  pos- 
session of  the  land  conveyed,  it  must  appear 
that  the  adverse  possession  was  under  a 
claim  of  a  specific  title;  and  that  such  spe- 
cific title  is  hostile  to  the  title  made  by  the 
conveyance.  Casey  v.  Dunn,  25  Jones  &  S. 
381. 

In  order  to  constitute  such  an  adverse 
possession  as  will  avoid  a  deed  from  one 
out  of  possession,  the  possessor  must  claim 
some  title  or  interest  under  some  written 
instrument  purporting  to  convey  the  land  to 
him,  or  e!se  under  some  judgment,  decree, 
or  executed  process  of  a  court.  Arents  v. 
Long  Island  R.  Co.  156  X.  Y.  1,  50  N.  E.  422, 

The  distinction  between  the  two  posses- 
sions was  pointed  out  in  Crary  v.  Goodman, 
22  N.  Y.  170,  and  was  grounded  upon  a  dit- 
ference  in  the  verbiage  of  the  statute  of 
limitations  and  the  champerty  act.  The 
phrase  "under  a  claim  of  title,"  in  the  first, 
was  esteemed  of  difiTerent  meaning  from  the 
phrase  "claiming  under  a  title,"  in  the  sec- 
ond. If  these  two  phrases  meant  the  same, 
then  the  doctrine  that  a  grantee,  in  taking 
possession  under  his  deed,  who  intentional- 
ly, but  mistakenly,  goes  beyond  his  true 
boundaries  and  enters  upon,  actually  occu- 
pies, and  improves  the  extra  land,  claiming 
it  as,  and  supposing  it  to  be.  his  own,  bus 
adverse  possession,  within  the  meaning  of 
the  statute  of  limitations,  which,  continued 
for  twenty  years,  forever  bars  the  right  of 
the  true  owner,  should  apply  to  nullify  a 
deed  of  the  true  owner  made  during  the 
time  of  such  possession.  But  the  two 
phrases  are  not  identical  in  meaning.  And, 
according  to  the  court,  there  is  good  reason 
for  the  difference.  Under  the  statute  of 
limitations,  the  real  owner  has  twenty 
years  wherein  to  learn  the  fact  that  an- 
other is  in  the  actual  possession  of  his  land, 
and  he  may  justly  bo  charged  with  laches 
if  within  that  time  he  fails  to  assert  his 
rights;  but  under  the  champerty  act  an  ad- 
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verse  possession  of  a  single  day,  known  or 
unknown  to  the  owner,  avoids  his  convey- 
ance. The  whole  scope  and  object  of  the 
two  acts,  said  the  court,  is  different.  The 
champerty  act,  unlike  the  statute  of  limi- 
tations, is  not  a  statute  of  repose.  It  was 
not  intended  to  prescribe  a  limit  to  con- 
troversies, but  simply  to  prevent  the  trans- 
fer of  disputed  titles.  It  did  not  attempt 
to  terminate  disputes,  but  only  to  compel 
their  settlement  between  the  original  par- 
ties. In  passing  the  statute  of  limitations, 
the  matter  considered  was  the  evidence  of 
title  afforded  by  long- continued  possession. 
The  prominent  thing  before  the  legislative 
mind  was  the  possession;  while  the  princi- 
pal thing  in  view  in  passing  the  champerty 
act  was  that  of  opposing  titles, — in  the  one 
act,  mere  possession  with  a  general  claim 
of  ownership  irrespective  of  any  particular 
title;  in  the  other,  the  transfer  of  one  of 
two  conflicting  titles.  The  title,  and  not 
the  possession,  was  the  thing  prominently 
in  view;  and  it  led  to  the  more  specific  lan- 
guage, "claiming  under  a  title.'^  Nothing 
can  satisfy  the  language  of  the  champerty 
act  but  the  existence  of  some  specific  title 
which  the  possessor  claims.  This  title  may 
be  good  or  bad;  but  there  must  at  least  be 
a  color  of  title  opposed  to  the  title  of  the 
grantor  in  the  deed,  and  there  is  no  such 
color  of  title  where  possession  is  taken 
purely  by  mistake  as  to  boundaries. 

The  opinion  of  the  court  in  the  case  just 
cited  accounts,  by  means  of  the  distinction 
stated,  for  the  discordant  decisions  of  the 
former  court  of  errors,  in  the  cases  of  Liv- 
ingston V.  Peru  Iron  Co.  9  Wend.  512,  and 
Humbert  v.  Trinity  Church,  24  Wend.  687. 

In  the  first  of  these  cases  the  champerty 
art  was  controlling,  and  in  the  second  the 
statute  of  limitations.  A  deed  fraudulently 
obtained  being  a  nullity  which  gives  the 
fraudulent  grantee  not  even  a  colorable 
title,  it  was  held  in  the  former  case  that 
a  possession  under  such  a  deed  was  not 
such  an  adverse  possession  as  would  avoid 
a  deed  subsequently  made  by  the  true  own- 
er, la  the  other  case,  which  turned  upon 
the  statute  of  limitations,  it  was  held  that 
even  fraud  in  obtaining  or  continuing  the' 
possession  would  not  excuse  the  negligence 
of  the  owner  in  not  bringing  his  action 
within  the  prescribed  period. 

In  harmony  with  the  New  York  view  just 
referred  to  was  an  early  decision  in  Wis- 
consin, that  the  possession  of  one  who  has 
merely  squatted  upon  government  land 
without  color  of  title  or  pretense  of  good 
faith,  although  his  possession  has  lasted 
four  or  five  years,  is  not  adverse  so  as  to 
nullify  a  conveyance  by  the  true  owner. 
Woodward  v.  McReynolds,  2  Pinney  (Wis.) 
268. 

The  case  was  overruled  later  upon  the 
question  of  the  necessity  of  good  faith  in 
cases  of  adverse  pos.session.  Lampman  v. 
Van  Alstyne,  94  Wis.  417,  69  N.  W.  171. 

A  difference  is  apparent,  said  Campbell, 
Ch.  J.,  for  the  Michi<;an  supreme  court,  in 
('ampau  v.  Dubois,  39  Mich.  274.  between 
that  peculiar  hostile  possession  which,  un- 
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der  the  old  law,  rendered  conveyances  ex- 
ecuted by  parties  out  of  possession  void, 
and  that  which  will  in  time,  if  not  dis- 
turbed, ripen  into  a  title.  The  former  re- 
quired possession  to  be  taken  under  color 
of  title.  The  latter  might  originate  in  tres- 
pass as  well  as  in  any  other  way.  The 
effect  of  any  adverse  possession  as  amount- 
ing to  such  an  ouster  as  will  set  the  stat- 
ute of  limitations  in  motion,  or  authorize  a 
possessory  action  by  a  tenant  who  is  ex- 
cluded, is  so  well  settled  as  not  to  be  open 
to  controversy. 

In  MEiddison  v.  Emmerson,  34  Can.  S.  C. 
633,  which  reversed  36  N.  B.  260,  and  held 
that,  notwithstanding  there  had  existed  for 
twenty  years  and  upwards  an  actual  ad- 
verse possession  of  New  Brunswick  Crown 
lands,  still  the  Crown  might  Talidly  grant 
them  to  another  than  the  occupant  without 
first  re-establishing  title  by  information  of 
intrusion,  there  is  set  forth  at  length  the 
statute  of  21  James  I.,  chap.  14;  and  there 
are  cited  and  explained  many  English  and 
Colonial  cases  in  which  that  statute  was 
construed  or  applied. 

The  decisions  in  Alabama  were  said  to 
leave  room  for  controversy  whether  there 
was  such  an  adverse  possession  as  would 
vitiate  a  conveyance  by  the  owner  while  the 
obligee  in  a  bond  for  title  was  in  possession 
of  the  land.    Farley  v.  Smith,  39  Ala.  38. 

Whether  any  distinction  exists,  said  the 
court,  in  substance,  in  the  case  just  cited, 
between  the  evidence  requisite  to  show  color 
of  title  in  the  case  of  a  possession  under  a 
bond  for  title  where  the  defense  is  the  stat- 
ute of  limitations,  and  the  avoidance  of  a 
deed  by  the  owner  out  of  possession,  need 
not  be  determined  here,  for,  conceding  the 
defendant  has  color  of  title,  there  is  no 
such  possession  as  is  required  to  sustain  his 
defense  in  either  aspect. 

In  Hinton  v.  Nelms,  13  Ala.  222,  it  was 
held  that,  to  avoid  a  deed  made  by  one 
out  of  possession,  the  party  who  claims 
adversely  must  have  been  in  actual  posses- 
sion of  the  lands  conveyed  when  the  deed 
was  made;  and  he  must  be  able  to  connect 
his  possession  with  a  bona  fide  claim  of 
title,  openly  asserted  in  hostility  to  the  title 
passed  by  the  deed. 

And  in  Humes  v.  Bernstein,  72  Ala.  546, 
it  was  said  not  to  be  enough  to  avoid  a  con- 
veyance of  property  that  it  was  in  posses- 
sion of  another,  who  was  exercising  acts  of 
ownership;  but  that  the  possessor  must  also 
hold  under  a  claim  of  right  in  hostility  to 
others.  Other  Alabama  cases,  however,  have 
distinctly  held  color  of  title  in  the  adverse 
possessor  not  indispensably  necessary  to 
avoid  the  deed  of  one  out  of  possession. 
Herbert  v.  Hanrick,  16  Ala.  581;  Ladd  v. 
Dubroca,  61  Ala.  26 ;  Bernstein  v.  Humes,  71 
Ala.  260;  Parks  v.  Barnett,  104  Ala.  438,  16 
So.  136. 

In  Mississippi  it  has  been  held  that  the 
possession  needful  to  defeat  a  conveyance 
by  the  real  owner  must  be  adverse, — that 
is,  openly  and  notoriously  in  defiance  of 
the  actual  title,  and  such  an  one  as  con- 
verts the  estate  into  a  mere  right  of  entry 
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or  action;  to  effect  which,  nothing  short  of 
an  ouster  or  a  disseisin  will  serve.  Alex- 
ander V.  Polk,  39  Miss.  737. 

There  is  no  such  adverse  possession  of 
land  as  will  avoid  a  deed  of  it  by  the 
legal  title  holder  when  it  is  occupied  by  his 
permission  by  a  tenant,  who  has  agreed  to 
hold  it  for  him.  Taylor  v.  Combs,  20  Kj. 
L.  Rep.  1828.  60  S.  W.  64. 

In  North  Carolina  it  was  held  that,  while 
an  adverse  possession  without  color  of  title 
was,  under  the  limitation  statutes  of  that 
state,  insufficient  to  defeat  ejectment  by  the 
true  owner,  it  was  good  enough  to  avoid 
his  conveyance  to  another  person.  Cobham 
V.  Ashe,  1  N.  C.  pt.  2,  p.  74  (Taylor,  123). 

e.  By  purehiuers. 

The  possession,  by  a  vendee,  of  land,  is 
held  for  himself  and  adversely  to  the  vend- 
or. Society  for  Propagation  of  Gospel  v. 
Pawlet,  4  Pet.  480,  7  L.  ed.  927;  Jackson  ex 
dem.  Bradstreet  v.  Huntington,  5  Pet.  402, 
8  L.  ed.  170;  Boone  v.  Chiles,  10  Pet.  177,  9 
L.  ed.  388;  Croxall  v.  Shererd  (Den.  ex  dem. 
Croxall  T.  Sherrerd)  5  Wall.  268,  18  L.  ed. 
672;  Merryman  t.  Bourne,  9  Wall.  592,  19 
L.  ed.  683. 

An  adverse  possession  may  take  rise  in  a 
contract  for  the  purchase  of  land.  Mont- 
gomery County  V.  Severson,  64  Iowa,  326, 
17  N.  W.  197,  20  N.  W.  458. 

The  vendee  does  not  sustain  toward  his 
vendor  the  relation  of  tenant  to  landlord; 
neither  does  he  hold  in  sultordination  to  his 
vendor.  When  he  has  paid  the  purchase 
price  his  possession  is  in  his  own  right  and 
adverse  to  his  vendor.  Watkins  v.  Holman, 
16  Pet.  25,  10  L.  ed.  873. 

But  the  possession  of  lands  under  an  exec- 
utory contract  of  sale  and  purchase  by  the 
vendee  is  not  adverse  to  the  vendor  while 
the  purchase  money  remains  unpaid,  or  un- 
til, by  the  terms  of  the  contract,  the  ven- 
dee is  entitled  to  a  conveyance  of  the  legal 
estate.  Potts  t.  Coleman,  67  Ala.  221;  Dean 
V.  Brown,  23  Md.  11,  87  Am.  Dec  555; 
Long  V.  Kansas  City  Stock-Yards  Co.  107 
Mo.  298,  28  Am.  St.  Rep.  413,  17  S.  W.  656; 
Beer  v.  Dalton,  3  Neb.  (Unof.)  694,  92  N. 
W.  593;  Jackson  ex  dem.  Swartwout  ▼. 
Johnson,  5  Cow.  74,  16  Am.  Dec.  433;  Jen- 
kins V.  McMichael,  17  Pa.  Super.  Ct.  476; 
Hudson  V.  Putney,  14  W.  Va.  d61. 

A  contract  of  purchase  affords  no  color 
of  title  upon  which  to  rest  an  adverse  pos- 
session before  the  purchase  money  is  paid. 
Seymour  v.  Cleveland,  9  S.  D.  94,  68  N.  W. 
171. 

An  equitable  title  by  bond  or  articles,  foi- 
a  conveyance  or  other  equitable  estate,  is 
not  color  of  title,  since  the  possession  is 
coimted  for  the  obligor,  covenantor,  or  trus- 
tee. Waterhouse  v.  Martin,  Peck  (Tenn.) 
392. 

Color  of  title  is  not  made  by  bond,  cove- 
nant, or  agreement  to  convey  hereafter. 
That  cannot  be  taken  for  a  conveyance 
which  only  stipulates  for  a  conveyance  to  be 
made  thereafter.  Darby  ▼.  M'Carrol,  6 
Hayw.  (Tenn.)  285. 
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A  contract  to  convey  land  in  the  future, 
not  professing  in  itself  to  transfer  title  pres- 
ently, although  acknowledging  receipt  of 
the  purchase  money,  is  not  sufficient  to  con- 
stitute a  link  in  the  chain  of  title  required 
by  the  statute  of  limitations  of  Texas. 
Osterman  v.  Baldwin,  6  Wall.  116,  18  L. 
ed.  730. 

It  was  said  in  Core  v.  Faupel,  24  W.  Va. 
238,  to  be  the  established  law  of  the  state  of 
West  Virginia  that  the  possession  of  the 
purchaser  of  land  under  an  executory  eon- 
tract  is  not  adverse  to  his  vendor,  even  if 
he  has  paid  all  the  purchase  money  and  used 
and  occupied  the  land  for  his  own  exclusive 
benefit,  because  the  contract,  being  execu- 
tory and  made  in  contemplation  of  a  con- 
veyance by  deed,  recognizes  the  legal  title 
as  outstanding,  and  the  possession  is  treat- 
ed as  in  subordination  to  it. 

This  is  a  view  of  the  law  not  shared  with 
any  other  state  so  far  as  an  exhaustive 
search  han  disclosed. 

The  generally  accepted  rule  has  been  fair- 
ly stated  as  follows:  When  the  purchaser  of 
lands  under  an  executory  contract  is  let  in- 
to posseosion  without  payment  of  the  pur- 
chase money  and  without  receiving  a  con- 
veyance, his  possession  is  not  adverse  to  the 
vendor;  but,  when  he  has  performed  the 
contract  on  his  part  and  become  entitled  to 
a  deed  by  payment  of  the  purchase  money, 
his  possession  thenceforth  is  adverse.  Bel- 
lingham  Bay  Land  Co.  v.  Dibble,  4  Wash. 
764,  31  Pac.  30. 

A  possession  under  an  executory  contract 
to  convey  land,  where  the  possessor  has 
fulfilled  all  the  conditions  entitling  him  to 
a  deed  and  has  paid  the  consideration,  is 
adverse.  La  Frombois  v.  Jackson,  8  Uow. 
689.  18  Am.  Dec.  463. 

The  possession  of  land  by  a  purchaser 
under  a  contract  of  sale  after  payment  of 
the  purchase  money  is,  in  law,  presumed  to 
l>c  in  his  own  right,  and  adverse  to  the 
vendor.  N'ormant  v.  Eureka  Ob.  98  Ala. 
181,  39  Am.  St.  Rep.  46,  12  So.  464. 

Accordingly,  a  bond  for  title  upon  a  con- 
tract for  the  sale  of  lands  is  held  to  consti- 
tute color  of  title  when  the  purchase  money 
is  paid.  McQueen  v.  Ivey,  36  Ala.  308; 
Burdell  y.  Blain,  66  Ga.  169;  Downs  v. 
Porter,  64  Tex.  59;  Wille  v.  Ellis,  22  Tex. 
Civ.  App.  462,  64  S.  W.  922. 

It  is  settled  in  this  state,  declared  the 
Alabama  supreme  court  in  Farley  v.  Smith, 
39  Ala.  38,  where  the  purchaser  of  land 
holds  under  a  bond  for  title,  that  he  lias 
color  of  title, — at  least  after  the  time  when, 
according  to  the  stipulation  of  the  bond,  the 
title  was  to  be  made,  where  the  defense  is 
the  statute  of  limitations. 

A  majority  of  the  courts  in  the  United 
States,  declared  the  North  Carolina  supreme 
court  in  Avent  v.  Arrington,  105  X.  C.  377. 
10  S.  E.  991,  concur  in  the  opinion  that, 
where  a  man  enters  into  the  posyession  of 
land  under  a  written  contract  of  purchase, 
and  has,  under  such  contract,  the  right  to 
demand  a  conveyance  of  the  legal  title,  his 
possession  will  be  deemed  adverse  to  all  the 
world. 
16  L.RA.(N.8.) 


He  who  is  in  possession  of  land  under  a 
contract  to  purchase  it,  and  who  has  paid 
or  tendered  the  purchase  money,  can  suc- 
cessfully defend  under  the  Illinois  seven- 
years'  limitation  statute  an  action  of  eject- 
ment. Dolton  V.  Cain,  14  Wall.  472,  20  L. 
ed.  830. 

One  who  enters  into  the  possession  of 
land  under  a  contract  to  purchase,  and  who 
pays  the  purchase  price  according  to  the 
terms  of  such  contract,  and  who  remains 
continuously  in  such  possession  for  the  stat- 
utory time,  exercising  acts  of  ownership, 
occupies  in  hostility  to  his  vendor  and  ad- 
versely, so  as  to  acquire  title  by  prescrip- 
tion, notwithstanding  he  makes  repeated  de- 
mands upon  the  vendor  for  a  deed.  New- 
some  V.  Snow,  91  Ala.  641,  24  Am.  St.  Rep. 
934,  8  So.  377. 

If  one  takes  possession  of  land  under  a 
bond  for  title,  and  holds  it  adversely  for 
fifteen  years  until  his  death,  and  thereafter 
his  heir  continues  in  adverse  possession  for 
seven  years,  the  united  possessions  under 
the  bond  for  title  constitute  a  bar  to  an  ac- 
tion of  ejectment.  Corder  v.  Dolin,  4  Baxt. 
238. 

Twenty  years'  actual  adverse  possession 
of  an  inclosed  city  lot  under  a  contract  of 
purchase  is  a  bar  to  ejectment  as  to  any 
part  of  the  inclosed  area,  regardless  of 
what  originally  were  the  true  boundaries. 
Schneider  v.  Botsch,  90  111.  677. 

An  entry  upon  land  under  a  claim  of 
right  as  purchaser,  followed,  some  six  years 
later,  by  a  deed  in  consummation  of  the 
sale,  and  a  continuous  adverse  exclusive  pos- 
session and  occupation  for  twenty  years  and 
upwards  from  the  time  of  entry  under  claim 
of  title  and  of  possession  to  the  extent  uf 
the  boundaries  given  in  the  deed,  gives  title, 
by  force  of  the  statute  of  limitations,  to  all 
the  land  within  the  marked  boundaries, 
against  all  other  claimants.  Bank  of  Ken- 
tucky V.  M'Williams,  2  J.  J.  Marsh.  256. 

A  bond  for  title  affords  color  of  title 
notwithstanding  vagueness  and  uncertainty 
in  its  description,  if,  calling  the  aid  of  parol 
testimony,  it  can  be  identified  as  the  land  in 
controversy.  Tumlin  v.  Perry,  108  Ga.  620, 
34  S.  E.  17L 

Evidence  ia  competent  to  prove,  where 
adverse  possession  is  set  up  under  color  of 
title  by  deed  void  for  uncertainty  of  de- 
scription of  the  lands,  that  the  possessor 
paid  the  purchase  price  and  entered  under 
it  upon  lands  consistent  with  the  indefinite 
description  in  it,  to  show  bona  fides  in  his 
claim  of  title.  Brannon  v.  Henry,  142  Ala. 
698,  110  Am.  St.  Rep.  56,  39  So.  92. 

We  are  clearly  of  the  opinion,  said  Cole- 
man, J.,  writing  for  the  court,  and  with  no 
expression  of  dissent  from  his  associates,  in 
Normant  v.  Eureka  Co.  98  Ala.  181,  39  Am. 
St.  Rep.  46,  12  So.  454,  that  a  purchaser 
who  pays  the  purchase  money  for  land  and 
takes  possession  of  it  under  a  legal  contract 
of  sale,  whether  verbal  or  written,  has  pos- 
session coextensive  with  the  lands  included 
in  his  contract  of  purchase,  and  he  may 
show  the  extent  of  his  possession  by  proof 
of  the  contract  of  sale  and  purchase;  that 
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in  such  a  case  the  contract  will  fix  the 
boundary  of  his  possession.  It  is  not  in- 
tended to  modify  or  affect  in  any  way  the 
doctrine  as  to  the  possession  of  mere  tres- 
passers or  those  who  claim  under  color  of 
title,  but  simply  to  declare  that  a  Talid  con- 
tract of  sale  of  land  fixes  the  extent  of 
the  possession  of  one  entering  upon  and 
holding  possession  under  such  a  contract, 
just  as  the  possession  of  one  under  color 
of  title  is  limited  by  the  description  in  the 
writings  which  confer  color  of  title. 

The  case  of  Hohl  v.  Osborne  (Iowa)  92  N. 
W.  697,  in  which  it  was  virtually  decided 
that  one  who  contracts  to  purchase  an  en- 
tire tract  of  land,  and  pays  the  purchase 
price,  and  enters  upon  it,  and  occupies  it 
all  for  upwards  of  seventeen  years  as  own- 
er has  adverse  possession  under  a  claim  of 
title  in  good  faith,  notwithstanding  his  ac- 
ceptance of  a  deed  from  the  vendor  which 
expressly  excepted  from  the  conveyance  a 
part  of  such  tract,  and  notwithstanding, 
also,  he  subsequently  took  a  further  con- 
veyance of  a  portion  of  the  excepted  part. 
The  decision  is  to  be  limited,  perhaps,  by 
the  manner  in  which  the  question  arose,  and 
the  parties  to  the  controversy.  The  except- 
ed part  was  a  town  site  which  appears  to 
have  had  no  existence  except  on  paper.  The 
litigation  was  over  laying  out  a  highway, 
and  the  possessor  claimed  and  was  awarded 
damages  for  the  taking  of  his  land.  The 
owners  of  the  record  title  apparently  made 
DO  claim. 

A  purchaser  of  land  at  an  execution  sale, 
who  enters  into  possession  and  pays  the 
purchase  money,  but  never  receives  the 
sheriff's  deed,  is  no  mere  intruder  or  tres- 
passer, but  a  claimant  bona  fide  of  title. 
Normant  v.  Eureka  Co.  supra. 

A  vendee  in  possession  of  land,  who  has 
failed  to  perform  the  conditions  of  his  con- 
tract of  purchase,  is  not  an  intruder  or  mere 
squatter,  and  therefore  cannot  be  dispos- 
sessed as  such  by  summary  proceedings  un- 
der the  New  York  statute  in  that  behalf 
(Code  Civ.  Proc.  {  2232.  subdiv.  4).  Stock 
well  v.  Washburn.  Ill  N.  Y.  Supp.  413. 

Adverse  poBsession  may  begin  with  an 
entry  made  under  color  of  parol,  as  well  as 
written,  contract.  Oladney  v.  Barton,  61 
Miss.  220. 

A  claim  of  title  rendering  a  possession 
adverse  may  rest  upon  a  sale  of  which  there 
is  no  written  evidence.  Dothard  v.  Denson, 
72  Ala.  541. 

A  claim  of  right  or  ownership  may  rest 
upon  the  naked  fact,  shown  by  parol,  that 
the  person  in  possession  has  purchased  the 
land.  Goodson  v.  Brothers,  111  Ala.  689,  20 
So.  443. 

An  adverse  possession  can  be  vindicated 
by  proof  of  entry  under  a  mere  verbal  con- 
tract of  sale.  Lamar  t.  Minter,  13  Ala. 
31. 

A  parol  contract  of  purchase  may  be  set 
up  by  a  tenant  to  defend  his  possession. 
Doe  ex  dem.  Pendergrast  v.  Gullatt,  10  Ga. 
218. 

Whether  a  possession  of  land  by  oral 
purchase  is  considered  as  held  under  a  void 
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contract  of  sale,  and  consequently  without 
color  of  title,  or  under  an  executory  eon- 
tract  in  legal  contemplation,  subordinate  to 
the  vendor,  if,  in  fact,  the  vendee  entered 
under  the  purchase,  claiming  ownership  from 
the  outset,  and  held  the  actual  open  and 
exclusive  possession,  using  and  claiming  it 
as  his  own,  the  possession  is  adverse,  and 
the  statute  of  limitations  runs  against  the 
vendor,  ripening  such  possession,  when  com- 
plete, into  title.  Medlock  v.  Suter,  80  Ky. 
101. 

While  an  oral  contract  cannot  convey 
title,  it  tends  to  show  that  a  possession 
under  it  was  adverse,  and,  when  followed  by 
a  continuous,  undisturbed  possession  under 
claim  as  owner  for  more  than  thirty  years, 
operates  to  bar  the  true  title.  Dean  v.  Gup- 
ton,  136  N.  C.  141,  48  S.  E.  B76. 

Although  a  sale  of  land  by  parol  is  of  no 
validity,  yet,  after  the  purchaser  has  been 
in  notorious,  exclusive,  and  hostile  posses- 
sion of  the  land  under  it  for  half  a  century, 
the  statute  of  limitations  conclusively  es- 
tablishes his  right  to  it.  Bonnell  v.  Bonnell, 
10  Sadler  (Pa.)  419,  14  Atl.  168.  "It  doei 
not  make  much  difference,"  said  the  court, 
"whether  he  claims  by  parol  title,  or  no  title 
at  all." 

A  verbal  contract  of  sale,  accompanied  by 
a  delivery  to  the  purchaser  of  the  deed  given 
to  the  vendor  by  his  grantor,  is  not  color 
of  title  so  as  to  extend  the  actual  posses- 
sion of  the  purchaser  under  it  to  the  limit* 
of  the  land  described  in  such  deed.  Howell 
V.  Henry  (Ala.)  47  So.  182. 

The  transaction  between  the  parties,  said 
the  court,  was  nothing  more  than  a  verbal 
contract  of  sale,  and,  while  the  deed  which 
was  handed  over  may  have  operated  as  a 
memorandum  between  the  parties  as  to  the 
land  intended  to  be  conveyed,  it  was  in  no 
sense  color  of  title. 

A  parol  vendee  entering  under  his  pur- 
chase and  occupying  a  part  of  the  land  1$, 
as  against  the  vendor  and  those  claiming 
under  him,  in  possession  of  the  whole  land 
purchased.  Niles  v.  Davis,  60  Miss.  750; 
Davis  V.  Davis,  68  Miss.  478,  10  So.  70. 

A  paper  title  is  unnecessary.  If  one  is  in 
possession  of  land  by  peaceable  entry  under 
an  executory  contract,  claiming  ownership 
adversely  to  the  whole  world,  and  so  con- 
tinues uninterruptedly  for  twenty  or  more 
years,  ejectment  by  the  true  owner  will  be 
barred.    Gregory  v.  Nesbit,  6  Dana,  419. 

If  one  enters  upon  the  actual  possession 
of  land  under  a  purchase  or  a  gift,  although 
an  oral  one,  and  holds  it  by  an  actual  open 
possession,  claiming  it  as  his  own,  the  pos- 
session is  adverse,  and  a  right  of  action  at 
once  accrues  to  the  vendor  or  donor.  Com. 
V.  Gibson,  85  Ky.  666,  4  S.  W.  453. 

The  law  is  well  settled  in  Kentucky  that 
an  entry  into  possession  under  a  parol  pur- 
chase, of  land  the  extent  of  which  is  definite- 
ly fixed,  is  adverse  to  the  vendor,  and  ripens 
into  title  after  the  lapse  of  the  requisitp 
statutory  period.  Gilbert  v.  Kelly,  22  Ky. 
L.  Rep.  353,  57  S.  W.  228. 

An  entry  without  color  of  title  under  a 
parol  contract    for    purchase,    followed  by 
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payment  of  the  purchase  price,  and  an  open, 
notorious,  exclusive  possession  of  the  land 

Surchased,  continued  unbroken  for  twenty- 
ve  years,  constitutes  an  adverse  possession 
under  a  claim  of  title,  and  is  sufficient  to 
▼est  in  the  occupant  an  absolute  title.  Ma- 
gee  Y.  Magee,  37  Miss.  138. 

An  exchange  of  lands  by  parol,  followed 
by  entry  and  continued  occupation  for  the 
period  prescribed  by  the  statute  of  limita- 
tions, constitutes  adverse  possession  under 
a  claim  of  title,  sufficient  to  confer  title  on 
the  possessor  by  prescription.  Tennessee 
CJoal,  Iron  &  R.  Co.  v.  Linn,  123  Ala.  112, 
82  Am.  St.  Rep.  108,  26  So.  246. 

Land  acquired  by  an  oral  contract  of  ex- 
change, and  held  under  a  claim  of  ownership 
for  thirty  years  without  record  or  written 
evidence  of  title,  is  held  adversely,  and  can- 
not be  recovered  by  the  holder  of  the  record 
title.  Davidson  v.  Thomas  (Iowa)  86  N.  W. 
291. 

The  decision  in  Doe  ex  dem.  Tate  ▼. 
Southard,  10  N.  C.  (3  Hawks)  119,  14  Am. 
Doc  578,  that  a  claim  of  title  by  parol  pur- 
chase lacks  one  of  the  essentials  of  color  of 
title  by  not  being  in  writing,  and  hence  is 
insufficient  upon  which  to  found  an  adverse 
possession,  is  to  be  accounted  for  by  the 
early  seven  years'  statute  of  limitations  of 
North  Carolina,  referred  to  elsewhere,  and 
construed  aa  requiring  color  of  title  in  all 
cases. 

/.  By  donees.- 

An  actual  possession  of  land  may  com- 
mence in  parol  without  a  deed  or  any  writ- 
ing. Shuffleton  v.  Nelson,  2  Sawy.  540,  Fed. 
Cas.  No.  12,822. 

An  entry  under  a  parol  gift  of  land, 
though  permissive  and  friendly  in  the  popu- 
lar sense,  is  hostile  and  adverse  to  the  paper 
title  in  the  legal  sense,  because  it  is  an  as- 
sertion of  ownership  in  the  occupant.  Da- 
vis ▼.  Bowmar,  65  Miss.  671. 

The  open,  notorious,  uninterrupted,  and 
peaceable  possession  of  land  under  a  claim 
of  right  resting  in  a  gift  from  one  who 
bought  it  from  a  possessor  without  title  is 
adverse  to  the  true  owner,  and,  when  con- 
tinued for  more  than  the  statutory  period, 
cannot  be  disturbed  by  the  person  claiming 
the  legal  title.  Toltec  Ranch  Co.  v.  Bab- 
cock,  24  Utah,  183,  66  Pac.  876. 

One  who  enters  into  possession  of  land  as 
his  OMm  under  a  parol  gift  from  its  owner 
may  hold  adversely  to  the  donor,  and  in 
time  acquire  a  title  by  adverse  possession. 
Golson  V.  Hook,  4  Strobh.  L.  23. 

The  possession  of  a  farm  by  a  son  of  the 
owner  under  claim  of  ownership  by  parol 
gift  from  his  father  is  adverse,  and  exclu- 
sive, hostile,  and  continuous,  notwithstand- 
ing the  father's  continued  residence  on  the 
farm  with  the  son,  provided  he  neither 
claimed  ownership  himself,  nor  exercised 
any  arts  of  ownership,  or  if  he  disclaimed 
ownership.  Owsley  v.  Owsley,  117  Ky.  47, 
77  S.  W.  397. 

An  adverse  possession  may  begin  by  a 
parol  gift  of  land  followed  by  occupation 
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by  the  donee  and  continued  openly  there- 
after under  claim  of  ownership,  and  ripen 
into  title  by  the  running  of  the  statVitory 
limitation.  Gomins  v.  Comins,  21  Conn. 
413. 

Title  may  be  acquired  by  adverse  posses- 
sion for  the  statutory  limitation  period,  by 
one  who  enters  upon  land  under  a  parol 

fift  from  the  owner,  provided  all  the  con- 
itions  necessary  to  establish  continuity, 
claim  of  ownership,  hostility,  exclusiveness, 
and  open  notoriety  unite.  Gillespie  v.  Gil- 
lespie, 149  Ala.  184,  43  So.  12. 

If  the  owner  of  land  gives  it  by  parol  to 
another  without  conveying  it  by  deed  or 
other  instrument  in  writing,  and  the  donee 
takes  possession  of  it  and  improves  and  oc- 
cupies it  as  his  own  during  the  lifetime  of 
the  donor,  to  the  knowledge  of  the  members 
of  the  donor's  family,  the  possession  is  ad- 
verse against  the  donor  and  his  heiVs,  and, 
if  continued  without  break  for  the  requisite 
statutory  period,  will  perfect  title  in  the 
donee.  In  such  a  case  neither  notoriety  of 
possession,  nor  color  of  title,  is  necessary. 
Trotter  v.  Neal,  50  Ark.  340,  7  8.  W.  384. 

A  parol  gift  of  land  to  a  donee  who  en- 
ters upon  and  for  twenty  years  thereafter 
continuously  remains  in  possession  of  it, 
claiming  it  as  his  own  and  adversely  to 
everybody,  will  bar  the  titular  owner's  re- 
covery of  it.  Stewart  v.  Duffy,  116  111.  47, 
6  N.  E.  424. 

An  absolute,  unqualified  possession  of 
land  under  a  claim  of  ownership  by  virtue 
of  a  parol  gift,  maintained  for  twenty-four 
years,  confers  a  good  title  by  adverse  pos- 
session. Sires  v.  Melvin,  136  Iowa,  460,  113 
N.  W.  106. 

Possession  by  the  donee  of  land  under  a 
parol  gift  for  the  statutory  time  will  ripen 
into  a  fee-simple  title.  Thomson  v.  Thom- 
son, 93  Ky.  435,  20  S.  W.  373;  Creech  v. 
Abner,  106  Ky.  239,  50  8.  W.  58;  Owsley  v. 
Owsley,  supra. 

No  principle  is  better  settled  than  that  a 
parol  gift  of  land  may  ripen  by  actual  pos- 
session into  a  perfect  title.  Davis  ▼,  Bow- 
mar,  supra. 

It  is,  said  the  Mississippi  supreme  court, 
in  Davis  v.  Davis,  68  Miss.  478,  10  So.  70, 
too  well  settled  by  decisions  of  this  court 
and  by  innumerable  authorities  in  other 
states  that  a  claim  of  title  under  a  parol 
gift  or  purchase,  accompanied  by  entry  and 
adverse  holding,  may  ripen  into  an  inde- 
feasible title  by  the  lapse  of  the  statutory 
period  of  limitation,  to  admit  of  present 
argument    or   contention. 

A  oral  gift  of  land  and  delivery  of  pos- 
session under  it  constitute  color  of  title 
for  the  donee,  even  to  that  portion  of  it  not 
inclosed,  nor  actually  occupied.  Rannels  v. 
Rannels,  62  Mo.  108. 

A  good  title  is  obtained  by  a  parol  gift  of 
land  occupied  openly  and  notoriously  as  the 
donee's  own,  under  claim  of  right,  for  the 
unbroken  term  of  years  named  in  the  stat- 
ute of  limitations.    Ibid. 

Continuous  adverse  possession  under  a 
parol  gift  for  the  statutory  period  will  not 
only  constitute  a  perfect  defense  as  against 


Digitized  by 


v^oogle 


1240 


UNITED  STATES   CIRCUIT  COURT   OF  APPEALS. 


Fkb-, 


the  donor  and  those  claiming  under  him, 
but  it  will  confer  title  upon  the  donee.  Al- 
len V.  Mansfield,  108  Mo.  343,  18  S.  W.  901. 

An  entry  under  a  parol  gift,  although 
neither  sufficiently  definite  in  its  terms,  nor 
sufficiently  executed  to  vest  title  in  the  do- 
nee, is  nevertheless,  when  followed  by  an 
actual,  open,  adverse  possession  by  the  do- 
nee, uninterrupted  for  twenty-one  years,  the 
foundation  of  a  good  title.  The  possession, 
without  more,  is  title  of  itself.  Campbell 
▼.  Braden,  96  Pa.  388. 

A  parol  gift  of  land,  although  not  good 
to  pass  title,  is  evidence  to  show  an  entry 
by  the  donee  upon  the  land  under  a  claim 
of  right  adverse  to  all  others,  and,  when 
followed  by  an  unmolested  possession  for 
the  statutory  time,  is  enough  to  perfect  title 
by  limitation.  Craig  v.  Craig.  8  Sadler  (Pa.) 
357,  11  Atl.  60. 

An  occupation  under  a  parol  gift  will 
confer  a  title  under  the  statute  of  limita- 
tions. Sumner  v.  Murphy,  2  Hill,  L.  488, 
27  Am.  Dec.  397 ;  M'Elwee  v.  Martin,  2  Hill, 
L.  497;  Roberts  v.  Roberts,  2  M'Cord,  L. 
268,  13  Am.  Dec.  721. 

When  the  grantee  of  Crown  land  permits 
his  son  to  enter  into  its  possession,  and  the 
latter  builds  upon,  and  lives  upon,  and  cul- 
tivates such  land,  and  maintains  undis- 
turbed, continuous  possession  of  it  for  more 
than  forty  years,  and  then  deeds  it  to  oth- 
ers, who,  with  their  grantee,  go  into,  and 
continue  for  more  than  twenty  years  more 
in,  possession,  such  possession  ripens  into  a 
title  good  against  the  heirs  of  the  Crown's 
grantee, — a  complete  bar  to  their  rights,  and 
warranting  a  recovery  against  them  for 
their  trespass  in  case  they  intrude  upon  the 
land.    Bentley  v.  Peppard,  33  Can.  S.  C.  444. 

A  possession  of  land  by  virtue  of  a  gift 
in  parol,  without  any  paper  grant,  in  order 
to  be  adverse  so  as  to  defeat  a  conveyance 
by  the  record  owner,  must  be  so  openly 
hostile  and  notoriously  distinct  and  exclu- 
sive as  to  imply  notice  to  the  parties  to 
such  conveyance.  Hawkins  v.  Hudson,  45 
Ala.  482. 

Although  a  vendee  or  donee  by  parol  in 
possession  of  land  cannot  use  his  contract 
and  possession  as  a  defense  to  an  action  to 
recover  it,  brought  by  the  vendor  or  donor, 
because  of  the  effect  of  the  statute  of 
frauds,  it  is  a  different  thing  when  the  ven- 
dee or  donee  has  taken  possession  under 
sale  or  gift  by  parol,  and  proclaims  himself 
the  owner,  and  holds  possession  under 
claim  of  right.  The  moment  this  is  done 
the  vendor  or  donor  has  a  right  to  sue  for 
the  land,  and  consequently  an  adverse  pos- 
session begins,  which,  continuing  without 
interruption  for  the  statutory  period,  ripens 
into  a  possessory  title.  Com.  t.  Gibson,  85 
Ky.  666,  4  S.  W.  468. 

The  entrance  by  a  railroad  company,  and 
the  construction  and  operation  of  its  road 
upon  land  by  oral  consent  and  gift  of  the 
landowner  of  a  strip  for  its  right  of  way, 
and  its  continued,  unmolested  user  of  the 
same  for  more  than  twenty  years  after- 
wards, gives  it  title  by  adverse  possession 
to  the  right-of-way  strip  for  the  full  stat- 
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utory  width  of  100  feet,  notwithstanding 
but  one  <^uarter  of  that  width  is  in  actual 
use.  Hargis  v.  Kansas  City.  C.  &  8.  R.  Co. 
100  Mo.  210,  13  S.  W.  680.  The  evidence,  w 
think,  said  the  court,  shows  that  ttie  cor- 
poration was  put  in  possession  of  the  right 
of  way,  consisting  of  100  feet,  by  the  owner 
of  the  land  at  the  time,  and  that  the  entry 
of  the  corporation  was  with  color  and  claim 
of  title  to  such  extent  and  width.  The  cor- 
poration remained  in  the  actual,  exclusive, 
and  continuous  possession  of  the  25  feet  at 
least  under  color  and  claim  of  title  to  the 
whole  strip,  exercising  in  all  that  time  such 
usual  acts  of  ownership  as  the  nature  of  the 
property  permitted.  This  is,  we  think,  a 
possession  of  the  whole  strip,  and  gives  de- 
fendant title  under  the  statute  of  limita- 
tions. 

One  who  enters  upon  a  possession  of  a 
tract  of  land  by  virtue  of  a  parol  gift,  and 
holds  it  exclusively  as  his  own  for  seven 
years,  acquires  a  possessory  right  to  so 
much  of  it  as  he  has  occupied  by  actual 
inclosures.    Haynes  v.  Jones,  2  Head,  372. 

But  the  adverse  possession  of  land  in  vir- 
tue of  0.  parol  gift  for  more  than  seven,  but 
less  than  twenty,  years,  clothes  the  pos- 
sessor with  no  more  than  a  possessory  right, 
and  not  a  title,  which  is  lost  by  a  surrendei 
to  the  titular  owner.  Brown  v.  Watkins,  98 
Tenn.  454,  40  S.  W.  480. 

Adverse  possession  of  land  does  not  be- 
gin when  a  son  enters  upon  land  owned  by 
his  father,  by  the  latter's  permission  and 
parol  promise  to  deed  it  to  him  if  he  can 
make  a  living  upon  it,  notwithstanding  the 
promise  is  fulfilled  by  the  subsequent  exe- 
cution and  delivery  of  a  deed.  Huntley  v. 
San  Francisco  Sav.  Union,  130  Cal.  46,  62 
Pac.  265. 

No  title  can  be  acquired  by  a  possession 
of  a  life  estate  under  a  parol  gift.  A  title 
can  pass  or  be  acquired  only  by  a  grant, 
deed,  devise,  or  descent,  or  an  adverse  hold- 
ing. He  who  enters  under  a  parol  gift  for 
life  enters  with  knowledge  that  the  gift 
vests  no  title  in  him,  and,  entering  and  con- 
tinuing by  the  permission  of  the  donor,  ho 
does  not  hold  adversely.  CHarke  v.  McClurc. 
10  Gratt.  306. 

X.  The  nature  of  posaesston  wUh  and 
without  color  of  tMm. 

a.  The  general  dtattitoUon. 

A  difference  exists  between  a  possession 
held  under  color  of  title  and  one  held  with- 
out it.  It  lies  in  the  quantum  of  land 
deemed  possessed.  As  in  the  case  ui  a 
real  title,  a  constructive  possession  at- 
taches to  color  of  title.  There  can  be  no 
constructive  possession  where  there  is  nei- 
ther title,  nor  the  color  of  it. 

To  sustain  a  title  by  adverse  possession, 
it  is  necessary  to  prove  an  occupancy 
marked  by  definite  boundaries,  either  upon 
the  land  itself,  or  by  description  in  a  deed. 
Cornelius  v.  Giberson,  25  N.  J.  L.  1. 

The  distinction — variously  designated  by 
the  courts  as  "well  settled,"  "important  and 
well  settled,"  "undoubted,"  "marked,"  "well 
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marked,"  "widely  recognized,"  tlie  "only  dif- 
ference," and  the  "only  distinction" — be- 
tween an  adverse  possession  with  color  of 
title  and  a  possession  without  it,  succinctly 
stated,  is:  A  possession  under  color  of  title, 
when  actual  as  to  a  part  of  the  land,  ex- 
tends by  construction  so  as  to  embrace  all 
the  land  described  in  the  instrument  which 
gives  the  color,  and  which  is  not  actually 
occupied  by  someone  else, — it  extends  to 
the  stated  boundaries,  and  embraces  all  the 
land  within  them;  whereas  a  possession 
without  color  of  title  never  covers  more 
ground  than  the  possessor  actually  occupies, 
— incloses,  uses,  cultivates,  dwells  on,  etc., 
the  posaesaio  pedis  so  called.  In  the  one 
case  the  color  of  title  defines  the  extent  of 
the  possession;  in  the  other  case  there  is 
naught  to  do  so  but  the  actual  posses- 
sion. Burks  V.  Mitchell,  78  Ala.  61;  Lucy 
V.  Tennessee  &  C.  R.  Co.  92  Ala.  246,  8  So. 
806;  Black  v.  Tennessee  Coal,  Iron,  &  R.  Co. 
93  Ala.  109,  9  So.  537;  Smith  v.  Keyser,  115 
Ala.  465,  22  So.  149;  Chastang  v.  Chastang, 
141  Ala.  451,  109  Am.  St.  Rep.  46,  37  So. 
799;  Roots  V.  Beck,  109  Ind.  472,  9  N.  E. 
698;  Wilson  v.  Johnson,  145  Ind.  40,  38  N. 
E.  38,  43  N.  E.  930;  Gildehaus  v.  Whiting, 
39  Kan.  706,  18  Pac.  916;  Anderson  v. 
Burnham,  52  Kan.  454,  34  Pac.  1056;  Cam- 
pau  V.  Campau,  44  Mich.  31,  6  N.  W.  1062; 
Davis  V.  Bowmar,  66  Miss.  671;  Omaha  & 
R.  Valley  R.  Co.  v.  Rickards,  38  Neb.  847, 
57  N.  W.  739;  Sumner  v.  Blakeslee,  59  N. 
H.  242,  47  Am.  Rep.  196;  Foulke  v.  Bond,  41 
N.  J.  L.  527;  Jackson  ex  dem.  Gilliland  v. 
Woodruff,  1  Cow.  276,  13  Am.  Dec.  525; 
Humphries  v.  Huffman,  33  Ohio  St.  395; 
Smith  v.  Pittsburgh,  C.  C.  St.  L.  R.  Co.  26 
Ohio  C.  C.  44;  Swift  v.  Mulkey,  14  Or.  59, 
12  Pac.  76;  M'Call  v.  Neely,  3  Watts,  69; 
Turpin  v.  Brannon,  3  M'Cord,  L.  261;  Col- 
lins v.  Hipshire,  2  Swan,  109;  Whitehead  v. 
Foley,  28  Tex.  268;  Creekmur  v.  Creekmur, 
75  .Va.  430;  Jarrett  v.  Stevens,  36  W.  Va. 
446,  15  S.  E.  177;  Maxwell  v.  Cunning- 
ham, 60  W.  Va.  298,  40  S.  E.  499;  Illinois 
Steel  Co.  y.  Bilot,  109  Wis.  430,  83  Am. 
St.  Rep.  906,  84  N.  W.  855,  85  N.  W.  402. 

It  is  not  necessary,  in  this  case,  said  the 
court  in  Grafton  v.  Grafton,  8  Smedes  &,  M. 
77,  to  determine  how  far  color  of  title  is 
requisite  to  protect  the  possession  of  the 
defendant.  There  is  no  doubt  that  the  pos- 
session of  a  mere  intruder  is  protected  to 
the  extent  of  his  actual  occupation;  whilst 
one  who  has  color  of  title  is  protected  to 
the  extent  of  the  limits  of  his  title. 

Where  one  enters  under  color  of  title,  his 
possession  is  coextensive  with  his  title;  but 
where  one  enters  without  any  color  of  title, 
his  seisin  is  confined  to  his  actual  posses- 
sion.   Miller  v.  Shaw,  7  Serg.  &  R.  129. 

This  was  reasserted  in  Royer  v.  Benlow, 
10  Serg.  &  R.  303,  in  which  the  court  said: 
The  subject  is  truly  important,  and  we  have 
reconsidered  it  with  great  attention.  The 
result  of  our  deliberation  has  been  a  con- 
viction that  the  principle  established  in 
Miller  v.  Shaw,  supra,  was  well  founded. 
The  matter  was  there  so  fully  considered, 
and  the  reasons  and  authorities  on  which 
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our  opinion  was  founded  set  fbrth  so  much 
at  large,  that  it  will  be  unnecessary  to  say 
much  on  the  present  occasion. 

In  Den  ex  dem.  Saxton  v.  Himt,  20  N.  J. 
L.  487,  an  action  of  ejectment,  the  trial 
court  was  held  to  have  erred  in  instruct- 
ing the  jury  that  to  overcome  the  construc- 
tive posaeasiou  which  the  law  annexes  to 
the  legal  title  a  person  who  has  not  the 
rightful  title  must  prove  that  he  had  the 
premises  in  dispute  m  his  actual  occupancy 
by  substantial  inclosures,  or  under  cultiva- 
tion or  improvement  for  the  full  period  ot 
twenty  years;  and  that  in  this  respect  there 
is  no  distinction  recognized  in  New  Jersey 
between  a  mere  naked  possessor  and  the 
possession  of  one  claiming  under  color  of 
title  by  deed.  Although,  this  question,  said 
Whitehead,  J.,  in  the  opinion  of  the  court 
directing  a  new  trial  for  the  stated  error, 
has  been  so  often  raised  at  the  circuit,  yet 
I  cannot  learn  that  it  has  ever  received  a 
direct  adjudication  by  this  court.  The 
judges  have  entertained  and  expressed  dif- 
ferent opinions  at  the  circuit,  and  hence 
the  different  views  entertained  at  the  bar  in 
relation  to  it.  The  decisions  of  the  courts 
of  other  states  of  the  Union,  and  of  the  Su- 
preme Court  of  the  United  States  upon  this 
question  are  entitled  to  consideration,  as  it 
will  be  found  that  the  statutes  of  limita- 
tions upon  which  their  decisions  are  based, 
as  well  as  the  statute  of  this  state,  except 
with  regard  to  the  different  periods  of  limi- 
tation, have  generally  been  framed  from  21 
James  I.  After  a  careful  examination  of 
the  decisions  upon  this  subject  I  am  satis- 
fled  that  a  distinction  should  be  made  be- 
tween a  mere  naked  possession  under  claim 
of  title  without  deed  and  a  possession  un- 
der color  of  title  by  deed,  although  the  deed 
may  not  be  valid  in  law.  The  decisions  are 
uniform  that,  where  a  party  claims  right  to 
land  by  virtue  of  his  adverse  possession, 
without  deed  or  any  paper  title,  he  is  re- 
stricted to  so  much  as  he  and  those  under 
whom  he  claims  have  had  in  their  actual 
possession  for  the  full  period  of  twenty 
years.  The  difficulty  lies  in  defining  what 
shall  constitute  an  adverse  possession  un- 
der color  of  title  by  deed.  It  is  upon  this 
part  of  the  case  that  courts  differ.  The  Su- 
preme Court  of  the  United  States  and  the 
courts  of  some  of  the  states  have  decided 
that  an  entry  into  possession  under  a  deed 
containing  specific  metes  and  bounds,  and  an 
actual  residence  on  a  small  part,  give  a  con- 
structive possession  of  the  whole  if  not  in 
the  actual  possession  of  another.  While,  by 
the  decisions  of  other  courts,  the  party,  al- 
though claiming  by  deed,  is  restricted  to  bis 
actual  occupancy  by  substantial  inclosures. 
Judge  Whitehead  was  unable  to  reconcile 
the  theory  of  constructive  possession  of  the 
whole  from  occupation  of  a  part  under 
color  of  title  to  the  whole,  with  the  well- 
settled  doctrine  that  constructive  posses- 
sion follows  the  legal  title.  There  could 
not  be,  he  insisted,  two  antagonistic  con- 
structive possessions.  He  sought  to  escape 
the  difficulty  by  requiring  the  possessor  of 
a  part  with  color  of  title  to  the  entire  tract 
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to  prove  acts  of  ownership,  or  such  conduct 
with  respect  of  the  uninclosed,  unoccupied 
part,  as  might  fairly  evince  his  intention 
to  assert  ownership  and  claim  possession. 

Whether  one  enters  upon  land  with  or 
without  color  of  title,  an  actual,  visible  oc- 
cupation or  possession  of  some  portion  of 
the  land  for  the  full  period  of  twenty  years 
is  necessary  to  give  him  title.  Kay  v.  Wil- 
son, 2  Ont.  App.  Rep.  133;  Wood  T.  Le 
Blanc,  34  Can.  S.  C.  627. 

b.  PoaaesMon  under  color  of  title. 

1,  In  general. 

As  is  well  known,  the  true  owner  of  land, 
in  actual  possession  of  any  part  of  it,  claim- 
ing title  to  all  of  it,  has  constructive  posses- 
sion of  all  of  it  not  in  the  actual  posses- 
sion of  an  adverse  claimant.  It  is  an  un- 
necessary waste  of  time  to  cite  all  the  au- 
thorities which  sustain  this  proposition, 
hence,  the  following  must  suiBce:  Green  v. 
Liter,  8  Cranch,  229,  3  L.  ed.  645;  Clarke  v. 
Courtney,  5  Pet.  319,  8  L.  ed.  140;  Miller  v. 
Mlntyre,  6  Pet.  61,  8  L.  ed.  320;  Ellicott 
V.  Pearl,  10  Pet.  412,  9  L.  ed.  475;  Hunni- 
cutt  v.  Peyton,  102  U.  S.  333,  26  L.  ed.  113; 
Deputron  v.  Young,  134  U.  8.  241,  33  L.  ed. 
923,  10  Sup.  a.  Rep.  539. 

The  corporal  possession  of  part,  with  ti- 
tle to  the  whole,  is  possession  of  the  whole. 
Donegan  v.  Matineau,  9  Mart.   (La.)  43. 

When  a  man  is  in  possession  of  part  of 
a  tract  of  land,  with  title  to  the  whole,  his 
possession  of  a  part  is  possession  of  the 
whole.    Kincaid  v.  Logue,  7  Mo.  167. 

The  seisin  of  one  who  enters  under  a  deed 
extends  to  the  whole  tract  conveyed,  though 
but  a  part  is  occupied.  Green  t.  Liter,  su- 
pra. 

An  entry  and  actual  possession  of  part 
under  a  deed  describing  the  land  by  metes 
and  bounds  gives  a  constructive  possession 
of  the  whole  tract  not  actually  adversely 
occupied.     Ellicott  v.  Pearl,  supra. 

Possession  under  a  writing  imports  that 
it  is  under  claim  of  title,  and  will  go  to 
the  stated  boundaries.  Parkersburg  Indus- 
trial Co.  v.  Schultz,  43  W.  Va.  470,  27  S.  E 
255. 

If  one  enters  into  land  under  a  deed  or 
will,  the  entry  is  into  the  whole  tract  de- 
scribed in  the  conveyance  prima  facie,  and  is 
so  deemed  unless  some  person  has  posses- 
sion of  a  part  either  actually  or  by  virtue  of 
the  title.  Bynum  v.  Thompson,  25  N.  C. 
(3  Ired.  L.)   578. 

One  having  possession  of  part  of  a  tract 
having  known  boundaries,  and  claiming  the 
whole,  will  have  the  benefit  of  the  statute 
of  limitations  as  to  the  whole,  provided  no 
other  person  has  possession  in  fact  or  in 
law.    Cluggage  v.  Duncan,  1  Serg.  &  R.  111. 

Possession  under  a  survey,  although  no 
patent  has  been  issued,  extends  to  the 
boundaries  of  the  area  embraced  in  the  sur- 
vey.   Briscoe  v.  M'Gee,  1  A.  K.  Marsh.  189. 

An  entry  upon  vacant  land,  and  the  sur- 
veying and  laying  out  of  a  definite  number 
of  acres  with  marked  boundaries,  and  set- 
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tling  upon  it  with  intention  of  possession  of 
the  whole,  is  an  actual  possession  to  the 
marked  limits.  Campbell  t.  Thomas,  9  B. 
Mon.  82. 

It  is  not  an  open  question  in  the  Texai 
courts  that  an  entry  and  occupation  of  land 
by  a  trespasser  claiming  to  hold  under  the 
location  and  survey  of  a  valid  head-right 
certificate  owned  by  him  operates  as  a  dis- 
seisin of  the  true  owner  to  the  extent  of 
the  boundaries  in  the  survey  by  which  be 
claims.  His  adverse  possession  in  such  a 
case  is  not  limited  to  the  land  actually  oc- 
cupied, but  is  coextensive  with  the  limits 
marked  out  by  the  survey.  Whitehead  v. 
Foley,  28  Tex.  1,  and  28  Tex.  268. 

When  a  person  in  good  faith,  under  a 
written  instrument  from  one  purporting  to 
be  the  proprietor,  enters  into  blackacre, — a 
definite  territorial  area, — his  actual  occu- 
pancy of  a  part,  no  matter  how  small,  gives 
him  a  constructive  possession  of  a  blackacre 
as  a  whole.  He  has  it,  as  the  phrase  is, 
under  color  of  title.  Bentley  v.  Peppard,  33 
Can.  S.  C.  444. 

When  the  owner  of  land — the  person  hav- 
ing the  present  legal  estate,  whether  by 
word  of  mouth  or  by  a  written  instrument 
— ^lets  blackacre,  the  tenant  accepting  and 
entering  by  virtue  thereof  has  possession 
of  every  foot  of  ground  comprised  in  black- 
acre,  although  he  may  possess  himself  of 
but  1  foot  of  it  only.    Ibid. 

A  constructive  possession  of  land  can  ex- 
ist only  when  there  is  title  or  the  color  of 
title  and  no  adverse  possession;  and,  when 
there  is  color  of  title,  and  not  real  title, 
there  must  be  an  actual  occupation  of  a 
part  also.  Wood  v.  Le  Blanc,  34  Can.  S.  C. 
627. 

A  possession  of  land  under  a  deed,  though 
a  void  one,  is  by  construction  coextensive 
with  the  conveyance.  Clarke  v.  Courtney, 
supra. 

An  entry  upon  land  under  color  of  title 
by  deed  when  there  is  no  adverse  posses- 
sion gives  constructive  possession  of  all  the 
land  conveyed.  Smith  v.  Gale,  144  U.  S. 
609,  36  L.  ed.  621,  12  Sup.  Ct.  Rep.  674. 

United  States:  Jackson  ex  dem.  Spark- 
man  V.  Porter,  1  Paine,  457,  Fed.  Cas.  No. 
7,143;  Rich  v.  Victoria  Copper  Min.  Co.  77 
O.  O.  A.  558,  147  Fed.  380. 

Alabama:  Ryan  v.  Kilpatrick,  66  Ala. 
332;  Stovall  v.  Fowler,  72  Ala.  78;  Black  v. 
Tennessee  Coal,  Iron  &  R.  Co.  93  Ala.  iDO, 
9  So.  537;  Normant  v.  Eureka  Co.  98  Ala 
181,  39  Am.  St.  Rep.  45,  12  So.  454;  Ten- 
nessee Coal,  Iron  &  R.  Co.  v.  Linn,  123  Ala. 
112,  82  Am.  St.  Rep.  108,  26.  So.  245. 

Arkansas:  Mooney  v.  Cooledge,  30  Ark. 
640;  Nicklace  v.  Dickerson,  65  Ark.  422,  46 
S.  W.  945;  Bradbury  v.  Dumond,  80  Ark. 
82,  11  L.R.A.(N.S.)  772,  96  S.  W.  390; 
Wheeler  v.  Foote,  80  Ark.  435,  97  S.  W.  447. 

California:  Kile  v.  Tubbs,  23  Cal.  431; 
Webber  v.  Clarke,  74  Cal.  IB,  15  Pac.  431; 
Andrus  v.  Smith,  133  Cal.  78,  65  Pac.  320. 

District  of  Columbia:  Keefe  v.  Bramhall, 
3  Mackcy,  551 :  Dangerfield  v.  Williams,  26 
App.  D.C.  508. 


Digitized  by 


Google 


1907. 


JASPERSON  V.  SCHARNIKOW. 


1243 


Georgia:  Royall  y.  Lisle,  15  Ga.  545,  60 
Am.  Dec.  712. 

Illinois:  Davis  v.  Easley,  13  III.  192;  Fair- 
man  V.  Beal,  14  111.  244;  Turney  v.  Cham- 
berlain, 15  111.  271;  Goewey  v.  Urig,  18  111. 
238;  Brooks  v.  Bruyn,  18  111.  539;  Pretty- 
man  y.  Wilkey,  19  111.  241;  Dills  v.  Hub- 
bard, 21  111.  328;  Winkler  v.  Meister,  40 
111.  349;  McLean  v.  Farden,  61  HI.  106; 
Barger  v.  Hobbs,  67  111.  597;  Austin  v. 
Rust,  73  III.  491;  C!oleman  v.  Billings,  89 
m.  183;  Fisher  v.  Bennehoff,  121  111.  426,  13 
N.  E.  150;  Zimgibl  t.  Calumet  &  C.  Canal 
ft  Dock  Co.  157  111.  430,  42  N.  E.  431; 
Bellefontaine  Improv.  Co.  v.  Niedringhaus, 
181  111.  426,  72  Am.  St.  Rep.  269,  55  N.  E. 
184;  Godfrey  v.  Dixon  Power  &  Lighting 
Co.  228  111.  487,  81  N.  E.  1089;  Nauman  v. 
Burch,  91  III  App.  48. 

Indiana:  Bell  v.  Longworth,  6  Ind.  273; 
Jeffersonville,  M.  &  I.  R.  Co.  v.  Oyler,  60 
Ind.  383;  Noblesville  v.  Lake  Erie  &  W. 
R.  Co.  130  Ind.  1,  29  N.  E.  484;  Worthley  v. 
Burbanks,  146  Ind.  534,  45  K.  E.  779. 

Iowa:  Chicago,  R.  I.  &  P.  R.  Co.  v.  All- 
free,  64  Iowa,  500,  20  N.  W.  779. 

Kentucky :  Daniel  v.  Ellis,  1  A.  K.  Marsh. 
60,  10  Am.  Dec.  707;  Smith  v.  Morrow,  5 
Litt.  (Ky.)  210;  Chiles  v.  Conley,  9  Dana, 
385;  Cameron  v.  Beatty,  6  Ky.  L.  Rep.  589. 

Maine:  Robinson  v.  Brown,  32  Me.  578; 
Roberts  t.  Richards,  84  Me.  1,  24  Atl.  425; 
Banton  v.  Herrick,  101  Me.  134,  63  Atl.  671. 

Maryland:  Davidson  v.  Beatty,  3  Harr.  & 
McII.  594;  Hoye  v.  Swan,  5  Md.  237. 

Massachusetts:  Kennebeck  Purchase  v. 
Springer,  4  Mass.  416,  3  Am.  Dec.  227;  Mur- 
phy v.  Com.  187  Mass.  361,  73  N.  E.  524. 

Michigan:  Cook  v.  Clinton.  64  Mich.  309, 
8  Am.  St.  Rep.  816,  31  N.  W.  317. 

Minnesota-  Barber  v.  Robinson,  78  Minn. 
193,  80  N    ".-.  968. 

Mississippi:  Hanna  v.  Renfro,  32  Miss. 
125;  Welborn  v.  Anderson,  37  Miss.  155. 

Missouri:  Gaines  v.  Saunders,  87  Mo. 
657;  Wilkcrson  v.  Eilers,  114  Mo.  245,  21  S. 
W.  514;  Benne  v.  Miller,  149  Mo.  228,  50 
S.  W.  824. 

New  Hampshire:  Hoag  v.  Wallace,  28  N. 
H.  547;  Little  v.  Downing,  37  N.  H.  355; 
Wells  V.  Jackson  Iron  Mfg.  Co.  48  N.  H. 
491;  Boynton  v.  Hodgdon,  59  N.  H.  247. 

New  York:  Jackson  ex  dem.  Young  v. 
Camp,  1  Cow.  605;  Jackson  ex  dem.  Gee 
V.  Oltz,  8  Wend.  440. 

North  Carolina:  Berryman  v.  Kelly,  35  N. 
C.  (13  Ired.  L.)  269;  Scott  v.  Elkins,  83  N. 
C.    424. 

Oregon:  Joy  v.  Stump,  14  Or.  361,  12 
Pac.  929;  Hicklin  v.  McClear,  18  Or.  126,  22 
Pac.  1057. 

Pennsylvania:  Miller  v.  Shaw,  7  Serg.  & 
R.  129;  Bamhart  v.  Pettit,  22  Pa.  135. 

Tennessee:  Ilebard  v.  Scott,  95  Tenn.  468, 
32  S.  W.  390. 

Texas:  Texas  Land  Co.  v.  Williams,  51 
Tex.  51;  Wille  v.  Elli.s,  22  Tex.  Civ.  App. 
462,  54  S.  W.  922;  Graver  v.  Ragon  (Tex. 
CSt.  App.)  110  S.  W.  489. 

Vermont:  Hapgood  v.  Burt,  4  Vt.  155; 
Crowell  v.  Bebee,  10  Vt.  33.  33  Am.  Dec. 
172;  Ralph  v.  Bayley,  11  Vt.  521;  Spaulding 
15  L.R.A.(N.S.) 


V.  Warren,  25  Vt.  316;  Swift  t.  Gage,  26  Vt, 
224;  Hodges  v.  Eddy,  38  Vt.  327;  Aldrich  v. 
Griffith,  66  Vt.  390,  29  Atl.  376. 

Virginia:  Creekmur  v.  Creekmur,  75  Va. 
430. 

The  doctrine  of  constructive  possession 
which  follows  the  title  when  there  is  no 
adverse  possession  applies  to  one  who  takes 
actual  or  corporal  possession  under  color 
of  title.  He  is  deemed  to  be  in  possession 
of  the  contiguous  land  covered  by  the  in- 
strument under  which  he  enters,  and  which 
he  claims  by  virtue  of  such  instrument. 
Fugate  V.  Pierce,  49  Mo.  441. 

The  entry  into  possession  of  land  under 
color  of  title  defining  its  boundaries  oper- 
ates as  constructive  notice  to  the  world  of 
the  occupant's  claim  and  the  extent  there- 
of, so  that  a  sufficient  occupancy  of  a  part 
of  the  tract  carries  by  construction  posses- 
sion of  all  of  it.    Joy  v.  Stump,  supra. 

The  reason  is  that  the  writing  which 
gives  color  of  title  affords  the  evidence  of 
what  the  possessor  intends  to  claim.  Ten- 
nessee Coal,  Iron  &  R.  Co.  v.  Linn,  123  Ala. 
112,  82  Am.  St.  Rep.  108,  26  So.  245. 

Because  the  document  defines  claim  and 
possession.     Berryman  v.  Kelly,  supra. 

Adverse  possession  under  color  of  title 
is  necessarily  limited  to  the  area  covered  by 
the  description  in  the  writing  giving  color. 
Jackson  ex  dem.  Young  v.  Camp,  supra. 

The  stated  principle  of  extended  construc- 
tive possession  applies  only  when  there  is 
color  of  title  by  some  written  instrument  in 
which  the  land  described  embraces  the  en- 
tire land  claimed.  Dothard  v.  Denson,  75 
Ala.  482. 

Only  the  land  described  in  the  instrument 
giving  color  of  title  is  possessed  by  an  oc- 
cupant under  it.  Silver  Creek  Cement  Corp. 
v.  Union  Lime  &  Cement  Co.  138  Ind.  297, 
35  N.  E.  125,  37  N.  E.  721. 

When  one  enters  into  the  possession  of 
lands  under  a  deed,  it  is  a  presumption  of 
law  that  his  claim  of  title  is  no  greater 
nor  less  than  the  premises  described  in  the 
deed,    Bowie  v.  Brahe,  3  Duer,  35. 

Color  of  title  is  important  to  give  con- 
structive possession  of  land  only  as  being 
definite,  not  subject  to  variation  from  time 
to  time,  and  as  something  which  it  is  pre- 
sumed an  adverse  claimant  of  the  land  may 
ascertain  on  inquiry.  Buck  v.  Squiers,  23 
Vt.  498. 

A  deed  or  instrument  relied  upon  to  give 
color  of  title  must  define  the  boundaries 
of  the  land  claimed.  Color  of  title  is  valua- 
ble only  so  far  as  it  indicates  the  extent  of 
the  disseisor's  claim.  Blakey  v.  Morris,  89 
Va.  717,  17  S.  E.  126. 

Color  of  title  is  material  only  in  so  far  as 
the  possession  claimed  is  derived  from  and 
depends  upon  the  instrument  giving  the 
color;  that  is,  it  applies  only  to  the  con- 
structive possession  which  such  an  instru- 
ment gives  the  claimant  under  it.  Carpen- 
ter V.  Coles,  75  Minn.  9,  77  N.  W.  424. 

When  there  is  an  actual  possession  under 
a  deed  or  paper  title  of  less  land  than  is  de- 
8cril)od  in  and  conveyed  by  the  instrument, 
the  only  elTect  of  such  instrument  upon  an 
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adverse  possession  is  to  extend  the  actual 
possession  to  the  boundaries  of  the  land 
described  in  the  conveyance.  Sharp  v. 
Shenandoah  Furnace  Co.  100  Va.  27,  45  S. 
E.  103. 

The  effect  of  color  of  title,  when  an  entry 
is  made  and  possesaion  is  taken  and  held 
under  it,  is  to  define  the  extent  of  the  pos- 
session. Washburn  t.  Cutter,  17  Minn.  361, 
Gil.  336. 

One  who  claims  to  enter  under  a  color  of 
title,  and,  by  length  of  adverse  possession, 
gains  a  good  title,  will  hold  according  to  the 
metes  and  bounds  set  out  in  his  colorable 
title;  and  that  is  the  only  effect  of  color  of 
title.     Keefe  v.  Bramhall,  3  Mackey,  651. 

The  principal  office  of  a  claim  or  color  of 
title  is  to  define  the  boundaries  and  describe 
the  extent  of  the  adverse  holding.  Core  v. 
Faupel,  24  W.  Va.  238;  Oney  v.  Clendenin, 
28  W.  Va.  34. 

The  chief  purpose  of  an  instrument  used 
as  color  of  title  is  to  mark  the  extent  of  the 
possessor's  claim.  Swann  v.  Thayer,  36  W. 
Va.  46,  14  S.  E.  423. 

Adverse  possession  under  a  deed  is  meas- 
ured by  the  title  attempted  to  be  conveyed, 
and  limited  to  the  premises  actually  covered 
by  the  conveyance.  Childs  T.  Nelson,  69 
Wis.  125,  33  N.  W.  587. 

The  statute  of  limitations  cannot  be  suc- 
cessfully invoked  to  protect  a  person  in 
possession  of  real  estate,  unless  the  prem- 
ises claimed  were  included  in  the  written  in- 
strument or  judgment  upon  which  the  oc- 
cupant founds  his  claim.  McEvoy  v.  Loyd, 
31  Wis.  142;  Cowan  v.  Lindsay,  30  Wis. 
586. 

If  a  deed  offered  as  color  of  title  contains 
a  description  so  indefinite  and  uncertain  as 
to  be  void  for  that  reason,  possession  under 
it  is  limited  to  actual  occupation, — posaeaaio 
pedis.  Louisville  &  N.  R.  Co.  v.  Boykin,  76 
Ala.  566;  Black  v.  Tennessee  Coal,  Iron  &. 
R.  Co.  93  Ala.  109,  9  So.  637;  Brannan  v. 
Henry,  142  Ala.  698,  110  Am.  St.  Rep.  55, 
39  So.  92. 

A  possession  under  color  of  title  which 
does  not  define  boundaries,  equally  with  a 
possession  without  color  of  title,  is  limited 
to  the  premises  actually  occupied.  Marr  v. 
Gilliam,  1  Coldw.  488. 

Mere  color  of  title  is  valuable  only  so  far 
as  it  indicates  the  extent  of  the  disseisor's 
claim;  and,  if  it  fails  in  this,  it  fails  alto- 
gether.   Ege  v.  Medlar,  82  Pa.  86. 

Generally  an  adverse  possession  will  be 
limited  to  the  boundaries  designated  in  the 
deed  under  which  the  possessor  claims.  It 
will  not  be  extended  constructively  beyond 
the  limits  of  such  boundaries.  Carley  v. 
Parton.  75  Tex.  98,  12  S.  W.  950. 

Possession  of  a  tract  under  title  or  color 
of  title  gives  no  constructive  possession  to 
lands  beyond  its  boundaries.  Wells  v.  Jack- 
son Iron  Mfg.  Co.  48  N.  H.  491. 

Possession  under  a  deed,  of  land  described 
in  it,  gives  no  constructive  possession  to 
anvthing  beyond.  Schmitt  v.  Fraphagen 
(N.  J.)  69  Atl.  189. 

Color  of  title  by  written  instrument  em- 
braces no  land  beyond  the  limits  of  the  de- 
15  L.R.A.(N.S.) 


scription  in  the  instrument.  Lebanon  Hin. 
Co.  V.  Rogers,  8  Colo.  34,  5  Pac.  661. 

One  who  enters  into  land  under  a  deed 
or  extent,  or  as  heir  of  another,  gets  pos- 
session of  all  the  land  which  the  title  under 
which  he  enters  embraces,  because  he  is  pre- 
sumed to  enter  claiming  according  to  hia 
title.  The  bounds  of  his  possession  will  be 
marked  by  the  lines  and  monuments  men- 
tioned in  his  deed  or  extent,  or  by  the  deed 
or  possession  of  his  ancestor.  For  this  pur- 
pose, it  is  immaterial  whether  the  title  un- 
der which  he  enters  be  a  valid  one  or  not. 
Riley  t.  Jameson,  8  N.  H.  23,  14  Am.  Dec 
325. 

Color  of  title  to  one  tract  of  land,  iuid 
actual  possession  thereof  under  it,  give  no 
constructive  possession  of  an  adjoining 
tract.  St,  Louis,  I.  M.  &  S.  R.'Co.  v.  Moore, 
83  Ark,  377,  119  Am.  St.  Rep.  142,  103  S. 
W.  1136. 

Possession  of  two  tracts  of  land  does  not 
give  a  constructive  possession  of  an  ad- 
joining tract.  Doe  ex  dem.  Loftin  y.  Cobb, 
46  N.  C.  (1  Jones,  L.)  406,  62  Am,  Dec.  173. 

One  taking  possession  under  color  of  title 
takes  no  more  than  the  land  described  in  the 
instrument  giving  color;  and,  when  that  in- 
strument expressly  excludes  a  part  of  the 
land  claimed  under  it,  there  is  no  adverse 
possession  of  that  part,  Weinig  v.  Holcomb, 
73  Iowa,  143,  34  N.  W,  787. 

The  possession  under  color  of  title  of  • 
tract  of  land  does  not  extend  constructively 
and  without  an  actual  occupation  to  land 
outside  the  bounds  of  such  tract,  to  which 
the  proprietor  of  the  tract  has  no  color  of 
title,  although  he  claims  it,  Enfield  v.  Day, 
7  N.  H.  457,  28  Am.  Dec,  360;  Hale  v.  Glid- 
den,  10  N,  H,  401;  Bailey  v.  Carieton,  12  N. 
H.  9,  37  Am.  Dec,  190. 

If  the  adverse  possessor  of  land  claims  be- 
yond the  area  actually  inclosed  and  occu- 
pied by  him,  the  extent  and  limits  of  hia 
possession  must  be  defined  by  some  color- 
able title,  as  a  deed,  plat,  or  by  visible 
marked  lines,  reputed  boundaries,  or  other 
equivalent  evidence.  Golson  v.  Hook,  4 
Strobh.  L.  23. 

The  rule  that  one  who  enters  under  color 
of  title,  and  actually  occupies  a  part  of  the 
land  described,  constructively  possesses  it 
all,  is  limited  by  another,  vie.:  That,  if  the 
title  fails  as  to  part  of  the  land  described, 
occupation  of  the  part  tc  which  the  grantee 
has  title  will  not  give  constructive  posses- 
sion of  the  part  to  which  he  has  no  title. 
Jones  V.  Gaddis,  67  Miss.  761,  7  So.  489. 

Although  possession  of  a  part  of  a  defi- 
nitely bounded  tract  of  land  is  constructive 
possession  of  all  of  it,  yet,  when  such  tract 
is  cut  up  into  several  parcels,  some  of  which 
are  sold  so  that  the  unoccupied  part  is  sep- 
arated from  the  occupied  part,  the  construc- 
tive possession  ceases.  West  v.  McKinney, 
92  Ky,  638,  18  8.  W.  633. 

If  a  grantor  conveys  land  to  which  he  has 
no  title  in  a  deed  of  land  that  he  owns,  and 
his  grantee  takes  actual  possession  of  only 
the  land  to  which  his  grantor  had  title, 
and  no  actual  possession  of  the  rest  of  the 
land  conveyed,  he  acquires  no  constructive 
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possession  of  the  latter,  benoe  no  title  to  it 
bj  adverse  possession  and  the  statute  of 
limitations.  %yrd  v.  Phillips  (Tenn.)  Ill  S. 
W.  1109. 

One  who  claims,  under  color  of  title,  a 
a  large  tract  of  land  which  includes  a  par- 
cel to  which  another  shows  title  in  fee,  no 
part  of  which  has  been  occupied,  cannot  de 
feat  the  true  owner's  action  to  recover  such 
parcel  by  a  constructive  adverse  possession 
grounded  upon  an  actual  adverse  possession 
of  other  parts  of  the  larger  tract.  Kimball 
V.  Stormer,  6B  Cal.  116,  3  Pac.  408. 

The  rule  which  gives  a  person  construc- 
tive possession  of  all  the  land  described  in 
a  deed  under  which  he  occupies  a  part  in 
good  faith  claiming  to  own  all  does  not 
apply  in  a  case  where  one  in  possession  of 
a  small  parcel  conveys  a  larger  one  beyond 
its  borders,  greatly  exceeding  his  actual 
possession,  and  has  no  color  of  title  outside 
of  his  possession.  Kile  v.  Tubbs,  23  Cal. 
431. 

One  in  possession  of  part  of  a  tract  of 
land  to  which  he  has  not  even  color  of  title 
cannot,  by  deeding  the  whole  tract,  confer 
upon  his  grantee  constructive  possession  of 
th?  unoccupied  part.  Ibid. 

In  Georgia  the  rule  that  one  having  pos- 
session of  a  part  of  a  tract  of  land,  with 
a  paper  title  to  such  tract,  has  construc- 
tive possession  of  the  rest  of  it,  has  been 
embodied  in  a  statute  (Code,  g  2681).  An- 
derson v.  Dodd,  66  Ga.  402. 

S.  In  case  of  overlapping  gratUs. 

When  two  titles  overlap,  and  each  party 
has  possession  of  his  own  land  outside  of 
the  overlap,  the  possession  of  the  overlap, 
if  unoccupied,  goes  to  the  elder  or  real 
title.  Schmitt  v.  Traphagen  (N.  J.)  69  Atl. 
189;  Borretts  v.  Turner,  3  N.  C.  (2  Hayw.) 
113. 

In  the  case  of  overlapping  grants,  if  nei- 
ther grantee  is  seated  on  the  lappage,  its 
possession  follows  the  older  title.  Asbury 
v.  Fair,  111  N.  C.  251,  16  S.  E.  467;  Ban- 
ton  v.  Herrick,  101  Me.  134,  63  Atl.  671; 
Hoye  V.  Swan,  S  Md.  237;  Armstrong  v. 
Risteau,  6  Md.  256,  59  Am.  Dec.  115; 
Wells  V.  Jackson  Iron  Mfg.  Co.  48  N.  H. 
491;  Cluggage  v.  Duncan,  1  Serg.  &  R.  Ill; 
Bums  V.  Swift,  2  Serg.  &  R.  436;  Krauth 
v.  Hahn,  23  Ky.  L.  Rep.  1261,  65  S.  W.  18. 

The  possession  of  the  outside  part  cov- 
ered by  the  junior  grant  does  not  mean  pos- 
session of  the  land  also  covered  by  the 
senior  grant.  Wilson  v.  Stivers,  4  Dana, 
634. 

The  junior  grantee,  by  settling  within  his 
boundary  outside  of  the  interlock,  gains  no 
possession  of  the  latter,  whether  the  pos- 
session of  the  senior  grantee  be  actual  or 
constructive.  Sulphur  Mines  Co.  v.  Thomp- 
son, 93  Va.  293,  25  S.  £.  232. 

When  the  boundaries  of  adjacent  parcels 
of  land  overlap,  the  senior  grantee  who 
takes  possession  of  any  part  of  the  land 
within  the  double  lines  will  have  construct- 
16  L.R.A.(N.8.) 


ive  possession  of  all  of  it  except  such  as  is 
actually  occupied  by  the  junior  grantee. 
Woodward  v.  Johnson,  28  Ky.  K  Rep.  1091, 
90  S.  W.  1076. 

In  case  of  interfering  grants,  the  law  is 
well  settled  that  the  possession  of  any  part 
of  the  tract  claimed  under  the  better  title 
extends  to  the  whole  boundary  and  claim 
therein,  except  such  part  of  it  as  may  b« 
in  the  actual  adverse  possession  of  another. 
Courtney  v.  Ashcraft,  31  Ky.  L.  Rep.  1324, 
105  S.  W.  106. 

The  statute  of  limitations  will  have  no 
effect  except  in  respect  of  the  land  actual- 
ly occupied.     Cluggage  v.  Duncan,  supra. 

The  actual  possession  of  the  interlock 
prevails  over  the  elder  title;  but  construc- 
tive possession  follows  the  senior  title. 
Congrove  v.  Burdett,  28  W.  Va.  220. 

The  actual  possession  of  the  junior  gran- 
tee prevails  over  the  constructive  posses- 
sion of  the  senior  grantee.  Bums  v.  Swift, 
supra;  Den  ex  dem.  Moore  v.  Thompson,  69 
N.  C.  120;  Currio  v.  Gilchrist  (N.  C.)  61  8. 
E.  681. 

For  one  person  cannot  have  the  construct- 
ive possession  of  land  which  is  in  the  ac- 
tual possession  of  another.  New  York  C.  & 
H.  R.  R.  Co.  v.  Brennan,  24  App.  Div.  343, 
48  N.  Y.  Supp.  676. 

So,  the  junior  grantee  takes  of  the  lap- 
page  what  he  actually  incloses  and  holds 
possession  of  for  the  statutory  time,  al- 
though he  takes  no  more.  Hoye  v.  Swan 
and  Armstrong  v.  Risteau,  supra. 

The  possession  of  the  junior  grantee  does 
not  extend  t>eyond  his  actual  occupancy. 
Wait  V.  Cover,  11  Ky.  L.  Rep.  750, 12  S.  W. 
1068. 

He  has  no  constructive  possession  by  oc- 
cupying outside  of  the  interference.  Court- 
ney V.  Ashcraft,  supra. 

e.  Poaaeaaion  without  color  of  title. 

There  is  no  constructive  possession  of 
land  without  at  least  color  of  title.  Nick- 
lace  V.  Dickerson,  65  Ark.  422,  46  S.  W.  945. 

It  requires  color  of  title  to  extend  an  ac- 
tual possession  of  a  part  of  a  tract  of  land 
constructively  over  the  rest  of  it.  Jackson 
ex  dem.  Gilliland  v.  Woodruff,  1  Cow.  276, 
13  Am.  Dec.  525;  Jackson  ex  dem.  Gee  v. 
Oltz,  8  Wend.  440;  Livingston  v.  Peru  Iron 
Co.  9  Wend.  511;  Mylar  v.  Hughes,  60 
Mo.  105;  Sweringen  v.  St.  Louis,  151  Mo. 
348,  52  S.  W.  346;  Allen  v.  Mansfield,  108 
Mo.  343,  18  S.  W.  901;  Powers  v.  Hatter 
(Ala.)  44  So.  859. 

When  one  enters  upon  land  having  title, 
his  seisin  is  not  bounded  by  his  actual  pos- 
session, but  is  held  to  be  coextensive  with 
his  title;  but,  when  he  enters  without  title, 
his  seisin  is  confined  to  his  possessions  by 
metes  and  bounds.  Jackson  ex  dem.  Spark- 
man  V.  Porter,  1  Paine,  457,  Fed.  Caa.  No. 
7,143. 

The  seisin  of  one  who  enters  upon  land 
without  title  or  color  of  title  is  limited  to 
what  he  actually  occupies.  Green  v.  Liter, 
8  Cranch,  229,  3  L.  cd.  545;  Barr  v.  Gratz, 
4  Wheat.  213.  4  L.  ed.  553;  Clarke  v.  Court- 
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ney,  5  Pet.  319,  8  L.  ed.  140;  Watkins  v. 
Holman,  16  Pet.  25,  10  L.  ed.  873. 

A  title  evidenced  only  by  a  possession 
and  witliout  any  writing  must  be  limited  to 
the  estate  claimed  by  the  tenant.  Ricard  t. 
Williams,  7  Wheat.  59,  6  L.  ed.  398. 

One  entering  upon  land  without  any  deed 
or  written  evidence  of  title,  but  merely  as- 
suming possession  under  a  claim  of  right, 
effects  an  ouster  no  further  than  the  land 
he  occupies,  cultivates,  incloses,  or  from 
which  otherwise  he  excludes  the  owner. 
Hawkins  v.  Hudson,  45  Ala.  482. 

An  adverse  possession  without  color  uf 
title  extends  no  further  than  the  premises 
actually  occupied, — ^the  possessio  pedis. 

Alabama:  Bell  v.  Denson,  56  Ala.  444; 
Ryan  v.  Kilpatrick,  66  Ala.  332;  Dothard 
v.  Denson,  75  Ala.  482;  Edmondson  v.  An- 
niston  City  Land  Co.  128  Ala.  589,  29  So. 
696.   . 

Arkansas:  Mooney  v.  Cooledge,  30  Ark. 
640;  Nicklace  v.  Dickerson,  supra;  Brad- 
bury V.  Dumond,  80  Ark.  82,  11  LJl.A.(N. 
S.)  772,  96  S.  W.  390. 

California:  Garrison  v.  Sampson,  15  Cal. 
93. 

District  of  Columbia:  Johnson  v.  Thomas, 
23  App.  D.  C.  141. 

Georgia:  Royall  v.  Lisle,  15  Ga.  545,  60 
Am.  Dec.  712;  Hall  v.  Gay,  68  Ga.  442. 

Illinois:  Webb  v.  Sturtevant,  2  111.  181; 
Ix)vett  V.  Noble,  2  III.  186;  Goeway  v. 
Urig,  18  111.  238;  Foster  v.  Lutz,  86  III. 
412;  James  v.  Indianapolis  &  St.  L.  R.  Co. 
91  111.  554;  Fisher  v.  Bennehoff,  121  III. 
426,  13  N.  E.  150;  Ely  v.  Brown,  183  III. 
575,  56  N.  E.  181;  Faith  v.  Yocum,  61  III. 
App.  620. 

Indiana:  Bell  v.  Longworth,  6  Ind.  273; 
Jeffersonville,  M.  &  L  R.  Co.  v.  Oyler,  60 
Ind.  383;  State  v.  Portsmouth  Sav.  Bank, 
106  Ind.  435,  7  N.  E.  379. 

Kentucky:  Brooks  v.  Clay,  3  A.  K.  Marsh. 
545;  Mann  v.  Cavanaugh,  110  Ky.  776,  62  S. 
W.  854. 

Louisiana:  Prevost  v.  Johnson,  9  Mart. 
(La.)  123;  Ramos  Lumber  &  Mfg.  Co.  v. 
Sanders,  117  La.  616,  42  So.  158. 

Maine:  Thornton  v.  Foss,  26  Me.  402; 
Banton  v.  Herrick,  101  Me.  134,  63  Atl.  671. 

Maryland:  Davidson  v.  Beatty,  3  Harr. 
ft  McH.  694;  Hoye  v.  Swan,  6  Md.  237; 
Hackett  v.  Webster,  97  Md.  404,  56  Atl.  480. 

Massachusetts:  Kennebeck  Purchase  v. 
Springer,  4  Mass.  416,  3  Am.  Dec.  227; 
Poignard  v.  Smith,  8  Pick.  272. 

Minnesota:  Coleman  v.  Northern  P.  R. 
Co.  36  Minn.  525,  32  N.  W.  859;  Barber  v. 
Robinson,  78  Minn.  193,  80  N.  W.  968. 

Missouri:  St.  Louis  v.  Gorman,  29  Mo. 
693,  77  Am.  Dec.  586;  Fugnte  v.  Pierce,  49 
Mo.  441;  Long  v.  Higginbotham,  56  Mo. 
245;  Bradley  v.  West,  60  Mo.  33;  Allen  v. 
Mansfield,  108  Mo.  343.  18  S.  W.  901; 
Wilkerson  v.  Eilers,  114  Mo.  245,  21  S.  W. 
614;  Benne  v.  Miller,  149  Mo.  228,  50  S.  W. 
824;  Sweringen  v.  St.  Louis,  151  Mo.  348, 
52  S.  W.  346. 

Nebraska:  Catling  v.  I.ane,  17  Neb.  80.  22 
N.  W.  453;  Haywood  v.  Thomas,  17  Neb. 
15  L.R.A.(N.S.) 


237,  22  N.  W.  460;  Lejeune  v.  Harmon,  29 
Neb.  268,  45  N.  W.  630. 

New  Ilampshire:  Riley  v.  Jameson,  3  N. 
H.  23,  14  Am.  Dec.  325;  Hoag  v.  Wallace,  28 
N.  H.  647;  Wells  v.  Jackson  Iron  Mfg.  Co. 
48  N.  H.  491;  Boynton  v.  Hodgdon,  69  N. 
H.  247. 

New  York:  Jackson  ex  dera.  Gilliland  v. 
Woodruflf,  1  Cow.  276,  13  Am.  Dec  625; 
Jackson  ex  dem.  Young  v.  Camp,  1  Cow. 
605;  Jackson  ex  dem.  Gee  v.  Oltz,  8  Wend. 
440;  Livingston  v.  Peru  Iron  Co.  9  Wend. 
511. 

North  Carolina:  Bynum  t.  Thompson,  25 
N.  C.  (3  Ired.  L.)  678;  Berryman  v.  Kelly, 
35  N.  C.  (16  Ired.  L.)  269;  Scott  v.  Elkins, 
83  N.  C.  424. 

Ohio:  Humphries  t.  Huffman,  33  Ohio 
St.  396. 

Oregon:  Joy  v.  Stump,  14  Or.  361,  12 
Pac.  929;  Grant  v.  Oregon  R.  &  Nav.  Co.  49 
Or.  324,  90  Pac.  178,  1099. 

Pennsylvania:  Hall  v.  Powel,  4  Serg.  A 
R.  466,  8  Am.  Dec.  722;  Schwab  v.  Bickel,  11 
Pa.  Super.  Ct.  312. 

South  Carolina:  Gourdin  r.  Fludd,  Harp. 
L.  232. 

Tennessee:  Thomasson  v.  Keaton,  1 
Sneed,  155;  Duke  v.  Helms,  100  Tenn.  249, 
46  S.  W.  761. 

Vermont:   Hapgood  v.'  Burt,  4  Vt.  155. 

Virginia:  Creekmur  v.  Creekmur,  76  Va. 
430;  Virginia  Midland  R.  Co.  v.  Barbour,  97 
Va.  118,  33  S.  E.  554. 

West  Virginia:  Core  v.  Faupel.  24  W.  Va. 
238;  Oney  v.  aendenin,  28  W.  Va.  34; 
Heavner  v.  Morgan,  41  W.  Va.  428,  23  S.  E. 
874. 

The  rule  is  imperative  from  the  very  na- 
ture of  the  case, — ^because  a  constructive 
possession  cannot  exist.  Riley  ▼.  Jameson, 
supra. 

Because  when  there  is  no  color  of  title 
there  is  nothing  by  which  the  possession 
can  be  constructively  extended  an  inch  be- 
yond the  ground  actually  occupied.  Berry- 
man  V.  Kelly,  supra. 

Because  there  is  no  boundary,  nor  any- 
thing but  actual  occupancy,  to  mark  the  ex- 
tent of  the  possession.  M'Call  v.  Neely,  3 
Watts,  69. 

For  the  obvious  reason  that  no  means  is 
afforded  by  which  the  intention  of  the  dis- 
seisor can  be  ascertained  as  to  the  extent 
in  area  of  his  claim,  except  the  land  he  ac- 
tually occupies.  Tennessee  Coal,  Iron  &  R. 
Co.  V.  Linn,  123  Ala.  112,  82  Am.  St.  Rep. 
108,  26  So.  246. 

The  occupant's  inclosure  is  the  only 
practical  limit  or  evidence  of  the  extent  of 
his  claim.  Congrove  v.  Burdett,  28  W.  Va. 
220. 

A  disseisin  without  color  of  title  ousts 
the  title  holder  from  only  so  much  of  his 
land  as  is  actually  occupied  by  the  dis- 
seisor. Poignard  v.  Smith,  8  Pick.  272; 
Sliackleford  v.  Smith,  5  Dana,  232. 

A  disseisor  who  enters  upon  and  culti- 
vates part  of  a  tract  of  land  does  not  there- 
by hold  possession  of  the  whole  tract  con- 
structively, unless  his  entry  was  by  color 
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of  title  by  specific  boundaries.     Blakey  v. 
Morris,  89  Va.  717,  17  S.  E.  126. 

It  is  firmly  settled  in  Nebraska  that, 
while  color  of  title  is  not  indispensable  to 
adverse  possession,  yet,  when  the  occupancy 
18'  without  color  of  title,  the  possession  is 
limited  to  the  land  actually  occupied. 
Omaha  &  R.  Valley  R.  Co.  v.  Rickards,  38 
Neb.  847,  57  N.  W.  739. 

The  rule  applies  to  the  possession  of  a 
mere  intruder  or  trespasser, — a  squatter. 
Watkins  v.  Holman,  16  Pet.  25,  10  L.  ed. 
873;  Normant  t.  Eureka  Co.  98  Ala.  181,  39 
.\m.  St.  Rep.  45,  12  So.  454 ;  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Linn,  supra;  Kcefe  v. 
Branihall,  3  Mackey,  551;  Foster  v.  Letz, 
86  III.  412;  Bristol  v.  Carroll  County,  95 
III.  84;  Cameron  v.  Beatty,  6  Ky.  L.  Rep. 
589 ;  Fuller  v.  Keesee,  31  Ky.  L.  Rep.  1099, 
104  S.  W.  700;  Prevost  v.  Johnson,  9  Mart. 
(La.)  123;  Markusen  v.  Mortensen  (Minn.) 
116  N.  W.  1021;  Welborn  v.  Anderson,  37 
Miss.  156;  Kincaid  t.  Logue,  7  Mo.  167; 
Rannels  v.  Rannels,  62  Mo.  108;  South 
Omaha  v.  Ford,  5  Neb.  (Unof.)  310,  98  N. 
W.  665;  South  Omaha  v.  Meehan,  71  Neb. 
230,  98  N.  W.  691;  Cornelius  v.  Giberson, 
25  N.  J.  L.  1. 

If  a  person  without  title  and  without 
right — a  squatter — enters  upon  land,  his 
possession  in  a  legal  sense  is  limited  to  the 
ground  which  he  actually  occupies,  culti- 
vates, and  incloses;  it  is  a  possessio  pedis, 
nothing  more.  Bentley  t.  Peppard,  33  Can. 
S.  C.  444. 

When  a  usurper  enters  upon  land  vi  et 
armis,  and  drives  away  the  possessor;  or 
when  an  intruder — a  squatter — enters  with- 
out force  and  takes  possession  for  himself, 
— he  acquires  title  inch  by  inch  only  to  the 
part  of  the  estate  which  he  occupies.  Pre- 
vost V.  Johnson  and  Bristol  v.  Carroll 
County,  supra. 

A  mere  intruder  upon  land  holds  only  to 
the  extent  of  his  actual  inclosure;  but  he 
who  occupies  under  a  color  of  title  holds  to 
the  boundaries  given  in  his  deed.  Cantagrel 
V.  Von  Lupin,  58  Tex.  570. 

The  possession  of  an  intruder  without 
color  of  title  is  limited  to  the  area  actually 
occupied.  Evans  v.  Foster,  79  Tex.  48,  15 
S.  W.  170. 

A  constructive  possession  of  the  whole  of 
a  tract  of  land  occupied  in  part  is  never 
based  upon  a  claim  merely;  there  must  be  a 
deed  purporting  to  convey  the  whole,  or 
some  proceeding  or  instrument  giving  color 
and  defining  boundaries  as  well  as  posses- 
sion of  a  part.  Fugate  v.  Pierce,  49  Mo. 
441. 

This  doctrine  was  approved  in  Long  t. 
Higginbotham,  56  Mo.  245. 

When  a  man  enters  into  land  without 
title  or  color  of  title,  the  law  furnishes  him 
with  no  intendment  to  extend  his  posses- 
sion beyond  his  actual  occupation.  As  he  is 
a  stronger  to  the  title,  the  law  considers 
him  a  stranger  to  all  the  lines  and  monu- 
ments which  relate  to  the  title;  whatever 
may  be  the  extent  of  his  claims  of  posses- 
sion, the  law  deems  him  in  possession  of  so 
16  L.R.A.(N.S.) 


much  only  as  he  actually  occupies.    Riley 
V.  Jameson,  3  N.  H.  23,  14  Am.  Dec.  325. 

The  possession  of  one  who  enters  upon 
the  land  of  another  as  a  mere  naked  tres- 
passer is  limited  to  such  an  area  as  he 
actually  occupies;  and  he  cannot  claim  title 
by  adverse  possession  to  wild  and  unin- 
closed  land  adjoining  that  actually  occupied 
or  used  by  him.  Markusen  v.  Mortensen, 
supra. 

Long-continued  possession  of  dry  upland, 
a  part  of  a  disputed  tract,  is  no  evidence 
of  possession  of  the  adjoining  submerged 
part  in  an  action  to  recover  possession. 
Clarke  v.  Wagner,  74  N.  C.  791. 

Where  a  landowner's  improvements  ex- 
tend over  his  boundaries  so  as  to  inclose  a 
small  part  of  the  adjoining  lands,  his  pos- 
session by  virtue  of  the  statute  of  limita- 
tions will  not  be  extended  beyond  the  area 
actually  occupied.  Bracken  v.  Jones,  63 
Tex.  187;  Carley  v.  Parton,  75  Tex.  98,  12 
S.  W.  950. 

The  pedis-possesaio  rule  applies  only 
when  there  is  no  color  of  title.  Noblesville 
V.  Lake  Erie  &  W.  R.  Co.  130  Ind.  1,  29  N. 
E.  484. 

An  occupant  who  holds  as  owner,  al- 
though under  no  title,  is  protected  by  the 
statute  of  limitations  to  the  extent  of  his 
actual  occupation.  Magee  v.  Magee,  37 
Miss.  138. 

Thus,  after  a  landowner  has  been  devest- 
ed of  his  title  by  a  sale  of  the  land  under 
an  execution  and  the  making  of  a  sheriff's 
deed  to  the  purchaser,  his  continued  posses- 
sion is  without  color  of  title,  although  it 
is  in  his  own  right;  and,  if  it  is  suffered  to 
continue  unmolested  for  the  requisite  statu- 
tory period,  the  debtor  cannot  be  ejected  by 
the  purchaser  from  any  part  of  the  land 
that  he  has  inclosed  and  actually  occupied 
for  the  whole  of  the  statutory  time,  but  he 
may  and  will  be  ejected  from  all  the  rest 
of  it.  Thomasson  v.  Keaton,  1  Sneed,  155. 
In  Florida  the  rule  that  possession  with- 
out color  of  title  is  limited  to  land  actual- 
ly occupied  has  been  embodied  in  a  statute 
(Laws  1872,  chap.  1869,  §  7).  Home  v. 
Carter,  20  Fla.  45. 

Under  a  Texas  statute  (Rev.  Stat.  1896, 
art.  3344),  a  mere  trespasser  in  the  actual 
and  adverse  possession  of  land  may,  it  has 
been  held,  by  actually  occupying  a  part  of 
a  160-acre  track,  acquire  title,  under  the 
statute  of  limitations,  to  the  whole  of  it. 
Doom  V.  Taylor,  35  Tex.  Civ.  App.  251,  79 
S.  W.  1086;  State  Nat.  Bank  v.  Roberts 
(Tex.  (3iv.  App.)  103  S.  W.  454. 

But,  without  a  written  muniment  of  title 
conveying  more,  no  greater  area  than  160 
acres,  can  be  acquired,  under  the  statute  of 
limitations,  by  adverse  possession.  Watts 
V.  Bruce,  31  Tex.  Civ.  App.  347,  72  S.  W. 
258. 

It  was  held  in  Missouri  that  a  mere  tres- 
passer who  enters  upon  land  without  any 
pretense  of  title  cannot,  by  any  such  con- 
trivance as  surveying  it,  extend  his  pos- 
session beyond  his  actual  inclosure.  Ran- 
nels T.  Rannels,  62  Mo.  108. 
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In  several  other  states,  however,  there 
have  been  decisions  which,  if  not  explicitly 
negativing  this  statement,  have  at  least 
gone  a  good  ways  ir  the  opposite  direction. 

One  claiming,  by  nalced  possession,  land 
in  Texas  under  the  ten-years  limitation 
statute,  cannot  extend  his  actual  occupancy 
by  constructive  possession  unless  he  has 
maintained  an  open  claim  to  a  distinct  and 
well-defined  survey,  or  to  a  tract  of  less  ex- 
tent, of  which  his  inclosure  forms  a  part. 
Rice  V.  Goolsbee  (Tex.  Civ.  App.)  99  S.  W. 
1031. 

When  there  is  no  well-defined  boundary 
to  land  claimed  by  the  owner  of  the  legal 
title  from  another  person  in  possession  of  a 
part  of  it,  the  occupant's  adverse  posses- 
sion does  not  extend  beyond  what  he  hew 
actually  inclosed  and  occupied  for  the  stat- 
utory time.  Kountze  v.  Hatfield,  30  Ky.  L. 
Ren.  689,  99  S.  W.  262. 

One  who,  without  title  or  color  of  title, 
enters  and  settles  on  land  which  has  been 
surveyed  for  another,  and  occupies  a  part 
of  it  uninterruptedly  for  twenty-one  years 
and  upwards,  acquires  title  to  so  much  as 
he  actually  incloses  and  improves;  but,  un- 
less he  surveys,  uses,  returns  for  taxation, 
and  pays  taxes  upon,  the  entire  tract,  he 
acquires  no  more  of  it.  Bishop  v.  Lee,  3 
Pa.  St.  214. 

A  defendant  in  ejectment  claiming  undet 
the  statute  of  limitations  must  show  the 
boundaries  of  his  possession  as  they  existed 
and  were  claimed  twenty-one  years  before 
the  action  was  begun,  otherwise,  he  will  be 
confined  to  the  land  cultivated  and  inclosed 
for  that  period  of  time.  Barnhart  v.  Pettit, 
22  Pa.  135. 

One  may  have  a  constructive  possession 
of  land,  although  without  a  paper  claim  or 
color  of  title,  if  his  manner  of  occupying  it 
and  actual  possession  of  part  of  it,  with 
the  upe  and  enjoyment  of  all,  clearly  and 
definitely  indicate  to  all  observers  the  ex- 
tent and  bounds  of  his  claim.  Buclc  v. 
Squiers,  23  Vt.  498. 

When  a  lot  has  no  definite  boundaries 
marked  on  the  land,  and  the  tenant  has 
neither  title,  nor  color  of  title,  to  it,  his 
actual  possession  of  a  part  of  it  gives  him 
no  constructive  possession  of  the  rest,  al- 
though he  claims  the  whole  lot.  Langdon  v. 
Templeton,  66  Vt.  173,  28  Atl.  866. 

W^e  have  no  doubt,  said  the  Vermont  su- 
preme court  in  Shcdd  v.  Powers,  28  Vt. 
652,  that  one  may  have  constructive  pos- 
session of  land  independent  of  paper  title 
or  claim,  and  without  the  literal  poaaessio 
pedis  upon  any  part  of  the  land;  but  it 
should  be  marked  by  unmistakable  indicia 
of  claim  of  use  and  right  to  control.  A 
fence  is  always  sufficient  for  this  purpose. 

It  will  not  be  presumed  without  evidence, 
that  an  intruder  without  color  of  title 
adopted  the  boundaries  of  another  title  as 
his  own.    Barnhart  t.  Pettit,  supra. 

Conceding  that  possession  under  a  parol 
purchase  may  ripen  into  a  statutory  title, 
it   does    not   extend    beyond    the    poaaesaio 
pedis.    Cook  v.  Long,  27  Ga.  280. 
15  L.R.A.(N.S.) 


Although,  said  the  Alabama  supreme 
court  in  Howell  t.  Henry  (Ala.)  47  So.  132, 
the  decisions  in  other  states  are  not  har- 
monious, yet  this  court,  after  mature  con- 
sideration, has  held  that  the  doctrine  of 
"extending  the  adverse  possession  under  a 
valid  parol  contract  of  sale  to  the  boundary 
of  the  lands  as  fixed  by  the  contract  is 
limited  in  its  application,  as  between  vendor 
and  vendee,  or,  in  case  of  execution  sale,  to 
the  -  defendant  in  execution  and  the  pur- 
chaser at  such  sale;  that,  when  no  such  re- 
lation exists  between  the  parties  litigant 
or  their  privies,  the  possession  of  the  ad- 
verse holder  is  limited  to  his  possessio  pedis, 
unless  he  holds  under  written  color  of  title." 
To  sustain  the  quoted  statement,  the  court 
cited  Tennessee  Coal,  Iron  &  R.  Co.  v.  Linn, 
123  Ala.  112,  82  Am.  St.  Rep.  108,  26  So. 
245.  In  the  cited  case  Tyson,  J.,  contended 
for  an  exception  to  the  rule  that  an  ad- 
verse possession  under  a  claim  of  title  with- 
out color  extends  only  to  the  quantum  of 
land  actually  occupied, — the  possessio  pedis, 
— in  the  case  of  a  possession  under  a  parol 
contract  of  sale  or  exchange  where  the  pur-  ■ 
chase  price  has  been  paid  or  the  considera- 
tion transferred.  In  that  case  he  argued,  as 
in  the  case  of  a  holding  under  a  written 
color  of  title,  the  adverse  possession  ought 
to  extend  over  the  whole  tract  and  to  the 
boundaries  of  the  subject  of  the  contract 
when  any  part  of  it  was  actually  occupied. 
But  the  other  members  of  the  court  did  not 
concur  with  him  upon  this  point. 

The  title  acquired  by  adverse  possession 
by  a  railroad  to  its  right  of  way  by  lapse 
of  the  period  fixed  b^  the  statute  of  limi- 
tation, where  it  has  simply  appropriated  the 
laqd  without  color  of  title  by  deed,  con- 
demnation proceedings,  or  even  parol  license 
or  grant,  is  limited  to  the  actual  roadbed 
and  the  area  actually  occupied  by  railroad 
structures.  St.  Louis  Southwestern  R.  Co. 
V.  Davis,  75  Ark.  283,  87  S.  W.  445. 

XI.  Goodfatth. 

Upon  the  question  of  the  necessity  of 
good  faith  in  the  adverse  possessor  of  land 
claiming  title  to  it  by  virtue  of  the  stat- 
ute of  limitations,  great  diversity  of  opin- 
ion is  found  in  the  reported  c^ses.  In  some 
of  the  states  statutes  have  been  enacted 
in  which  good  faith  is  made  an  essential 
ingredient  in  adverse  possession.  These  will 
first  be  briefly  noticed. 

In  Colorado  statutes  of  limitation  (Gen. 
Laws,  p.  600,  §  1694,  Acts  1874,  p.  177,  §  1; 
Gen.  Stat.  1883,  §  2186;  Mills's  Anno.  Stat. 
1891,  §  2923;  2  Mills's  Anno.  Stat.  §  2924,  ■• 
Amended  by  3  Mills's  Anno.  Stat.  {  2924) 
required  adverse  possession  of  real  property 
to  DC  based  upon  a  "proper."  title,  and  pay- 
ment of  taxes,  and  to  be  held  under  claim 
and  color  of  title  made  in  good  faith. 

The  term  "proper  title"  has  been  con- 
strued to  mean  paper  title"  (Knight  ▼. 
Lawrence,  19  Colo.  425,  36  Pac.  242);  andi 
good  faith  in  the  adverse  possessor  is,  of 
course,  held  to  be  necessary.  Latta  ▼.  Clif- 
ford, 47  Fed.  614;  Durkee  t.  Jones,  27  CoUi. 
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169,  60  Pac.  618;  United  States  Security 
&  Bond  Co.  V.  Wolfe,  27  Colo.  219,  60  Pac. 
637. 

A  person  whose  entry  in  the  government 
Land  Oflice  has  been  set  aside  and  ignored, 
and  when  a  patent  has  been  issued  to  an- 
other, and  the  first  Icnows  all  the  facts, 
cannot  hold  possession  adversely  to  the  pat- 
entee under  "claim  and  color  of  title  made 
in  good  faith."  Arnold  v.  Woodward,  14 
Colo.  164,  23  Pac.  444. 

The  legislation  in  Georgia  fixing  a  seven- 
years  period  of  limitations  requires  that  the 
adverse  possession  which  it  protects  should 
not  have  originated  in  fraud.  Hall  v.  Gay, 
68  Ga.  442.  Hence,  it  has  been  said  to  1>e 
too  well  settled  in  that  state  to  require 
argument  or  demonstration  that,  if  a  person 
tMcea  possession  of  land  which  he  knows 
does  not  belong  to  himself,  or  anyone  from 
whom  he  purchases,  no  prescription  will  run 
in  bis  favor,  however  long  he  may  hold 
the  possession.  Possession  under  such  cir- 
onmstances  originates  in  fraud,  and  time 
will  not  cure  or  sanctify  the  fraud.  Co- 
wart  V.  Young,  74  Ga.  694. 

Hence,  too,  one  who  has  possession  of 
land  under  a  deed  from  a  mere  squatter 
without  color  of  title  or  claim  of  right,  and 
who  knows  the  nature  and  character  of  his 
alleged  title,  acquires  no  rights  in  the  land 
or  title  to  it  against  the  true  owner  by 
*.  seven-years  possession  under  a  claim  of 
ownership.  Compton  v.  Newton,  129  Ga. 
619,  59  S.  E.  270. 

Some  of  the  essential  requisites  to  a  val- 
id defense  in  an  action  of  ejectment  of  the 
Illinois  seven-years  limitation  statute 
(Rev.  Stat.  1845.  S  8),  to  a  defendant  in  ac- 
tual possession  under  claim  or  color  of  title 
made  in  good  faith,  were  held  to  be  that 
he  must  have  acted  in  good  faith  believing 
he  was  acquiring  a  good  title,  and  his  deed 
must  have  |iurportcd  to  convey  a  good  title, 
and  he  must  have  entered  upon  the  posses- 
sion of  the  land  honestly  intending  to  oc- 
cupy it  and  believing  it  to  be  his  own.  Rus- 
sell V.  Barney,  6  McLean,  577,  Fed.  Cas.  No. 
12,152. 

The  law  will  not  presume,  however,  that 
the  holder  of  color  of  title  knew  of  a  de- 
fect in  a  deed  in  his  chain,  to  cliarge  him 
with  bad  faith.  Milliken  v.  Martin,  66  III. 
13. 

A  deed  purporting  to  convey  title  is  color 
of  title,  but  not  evidence  of  good  faith 
in  taking  and  claiming  under  it.  Good  or 
bad  faith  is  distinct  from  color  of  title. 
Hardin  v.  Gouveneur,  69  111.  140. 

Under  the  Jx>ui8iana  Civil  Code,  art.  3415, 
good  faith  in  the  claimant  is  a  prerequisite 
io  title  by  prescription.  There  must  not 
only  be  an  absence  of  bad  faith,  but  the 
possessor  must  really  believe  himself  to  be 
the  true  owner.  A  doubt  on  his  part  is 
fatal.  Gaines  v.  Hennen,  24  How.  653,  16 
L.  ed.  770. 

The  decisions  of  the  state  courts  sus- 
tain this  stntement. 

To  entitle  the  possessor  of  land  to  unite 
his  possesaion  to  his  predecessor's  to  make 
a,  prescriptive  title,  the  latter's  possession 
16  L.R.A.(N.S.) 


must  have  been  held  in  good  faith.  Tunis 
V.  Miller,  10  Mart.  (La.)  289,  13  Am.  Dec. 
330. 

In  order  to  succeed  in  making  out  a  title 
by  prescription,  when  out  of  possession 
themselves, — such  a  title  as  would  authorise 
them  to  recover  as  plaintiffs  in  a  petitory 
action, — the  plaintilTB  must  at  least  show 
clearly  that,  before  possession  was  awarded 
to  their  adversary,  they  held  peaceable,  pub- 
lic, continuous,  uninterrupted,  and  unequiv- 
ocal possession  a  sufficient  length  of  time, 
under  a  just  title.  Prevost  v.  Ellis,  11 
Rob.   (U.)   56. 

Since  a  just  title  is  essential  to  the  pre- 
scription of  ten  years,  a  transfer  which  in 
terms  declares  that  the  vendor  sells  only 
such  rights  as  he  has  to  the  property,  and 
that  the  vendee  has  knowledge  of  his  title, 
will  not  serve  as  a  basis  of  such  prescrip- 
tion.    Avery  v.  Allain,  11  Rob.   (La.)   436. 

Good  faith  is  essential  to  the  acquisi- 
tion of  title  by  prescription  in  five  or  ten 
years.  Edwards  v.  Ballard,  14  La.  Ann. 
362;  Calmes  v.  Duplantier,  14  La.  Ann. 
826. 

The  prescription  of  five  years  is  avail- 
able only  to  one  having  a  just  title.  One 
whose  possession  springs  from  and  is  linked 
to  a  simulation  to  which  he  is  a  party  can- 
not acquire  by  prescription.  Guilbeau  v. 
Tbibodeau,  30  La.  Ann.  1099. 

Title,  good  faith,  and  possession  must 
concur  to  maintain  a  plea  of  ten  years'  pre- 
scription. Clemens  v.  Meyer,  44  La.  Ann. 
390,   10  So.   797.- 

And  good  faith  is  indispensable.  Green 
V.  Moore,  44  La.  Ann.  855,  11  So.  223. 

He  who  possesses  as  master,  but  knows 
he  has  no  title,  or  that  his  title  is  vicious 
or  defective,  is  not  a  possessor  in  good 
faith.    Ibid. 

Who  so  possesses  as  owner  by  virtue  of 
an  act  sufficient  in  terms  to  transfer  prop- 
erty to  him,  of  the  defects  of  which  he  is 
ignorant,  is  a  bona  fide  possessor.     Ibid. 

To  maintain  a  plea  of  prescription  of  ten 
years  aequirendi  causa,  there  must  be  ac- 
tual possession  in  good  faith  during  that 
period  under  a  title  translative  of  the  prop- 
erty. Ramos  Lumber  &,  Affg.  Co.  v.  Sand- 
ers, 117  I.a.  615,  42  So.  158. 

By  taking  possession  in  good  faith  under 
the  Minnesota  statute  (Laws  1873.  chap.  55, 
Gen.  Stat.  1878,  chap.  75,  S8  15-24),  for- 
bidding ejectment  without  compensation  for 
improvements,  is  meant  taking  possession 
in  the  belief  that  such  taking  is  rightful. 
Reigneuret  v.  Fahey,  27  Minn.  60,  6  N.  W. 
403. 

The  distinguishing  feature  of  the  statutes 
of  ten  and  seven  years'  limitation  in  Wash- 
ington (Ballinger's  Anno.  Codes  &  Statutes, 
ii  4797,  5503)  is  that,  under  the  latter,  the 
adverse  possessor  must  hold  under  color  of 
title  and  in  good  faith,  while,  under  the 
former,  these  are  not  essential  elements. 
Biggart  v.  Evans.  36  Wash.  212.  78  Pac.  925. 

An  adverse  possesaion  sufficient  to  set  run- 
ning the  statute  of  limitations  in  favor  of 
the  possessor  against  the  real  owner  under 
the  Wisconsin  statute  in  that  behalf  (Rev. 
79 
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Stat.  {  4211)  may  still  fall  short  of  being 
such  an  adverse  possession  as  will  entitle 
the  possessor  to  recover  for  improvements 
under  Rev.  Stat,  j  3096.  An  entry  under 
color  of  title  claiming  title  exclusive  of  any 
other  right  is  all  that  is  required  in  the 
first  case,  while  in  the  second  case  the  pos- 
session must  be  held  by  color  of  title  assert- 
ed in  good  faith.  Barrett  v.  Stradl,  73  Wis. 
385,  9  Am.  St.  Rep.  795,  41  N.  W.  439. 

A  possessor  of  land  who  purchased  it 
knowing  that  his  grantor  had  previously 
conveyed  it  to  another  person  and  devested 
himself  of  the  title  is  not  protected  by  the 
three-years  statute  of  limitations  of  Texas, 
because  of  his  want  of  good  faith  and  the 
nullity  of  his  deed.  Eliot  v.  Whitaker,  30 
Tex.  412;  Allen  v.  Root,  39  Tex.  589. 

Independently  of  the  constraint  of  stat- 
utory language,  there  is  a  considerable  body 
of  opinion  that  good  faith  in  the  adverse 
possessor  is  necessary. 

The  title  in  form  or  appearance  which 
makes  color  of  title  for  one  in  adverse  pos- 
session of  land  must  be  accompanied  with 
circumstances  which  show  that  the  grantee 
may  reasonably  believe  that  this  title  in 
form  or  appearance  which  he  has  is  a  good 
one,  and  that,  in  taking  possession  under 
it,  he  is  not  a  trespasser,  known  to  himself 
to  be  so,  or  which  at  least  does  not  show 
the  contrary.  The  imperfect  title  of  a  pos- 
sessor, in  order  to  merit  the  protection  of 
the  act  of  limitations,  must  not  be  evidently 
unconscientious.  It  must  not  be  by  a  deed 
which  the  possessor  has  forged,  nor  which 
appears  on  the  face  of  it  to  be  no  deed,  or 
one  by  which  it  is  apparent  that  the  bar- 
gainee has  no  title.  Waterhouse  v.  Martin, 
Peck  (Tenn.)  392. 

When  a  deed  relied  upon  to  give  color  of 
title,  it  was  said  by  Whitehead,  J.,  in  Den 
ex  dera.  Saxton  v.  Hunt,  20  N.  J.  L.  487, 
has  been  obtained  by  fraud  or  forgery;  or 
when  the  grantor  had  no  title,  and  this  is 
known  to  the  grantee,  who  sets  up  and  re- 
lies upon  his  adverse  possession  under  it, 
— the  deed  will  avail  the  party  nothing.  A 
party  who  sets  up  an  adverse  possession  un- 
der color  of  title  must  act  bona  fide,  or,  in 
other  words,  he  must  be  honest.  He  must 
believe  his  deed  to  be  valid  in  law,  and 
that  it  conveys  him  a  good  title  to  the  land, 
although  it  may  turn  out  that  another 
person  has  a  better  title. 

There  has  been,  however,  a  retreat  from 
this  extreme  position  in  the  state  of  New 
Jersey,  for,  while  it  has  since  been  said 
that  a  person  cannot  have  the  advantage  of 
an  entry  under  color  of  title  unless  his 
deed  which  gives  color  was  obtained  bona 
fide, — ^that,  if  it  was  obtained  by  fraud,  or 
with  knowledge  that  the  grantor  had  no 
title  to  convey,  the  deed  will  avail  him 
nothing. — nevertheless  it  was  also  declared 
in  the  same  case  that  the  general  doctrine 
of  the  law  is  that  fraud  in  obtaining  or 
continuing  possession,  or  knowledge  that 
the  possessor's  claim  of  ownership  is  un- 
founded and  wrongful,  will  not  deprive  him 
of  title  by  adverse  possession,  nor  relieve 
the  true  owner  of  the  consequences  of  the 
15  L.RJl.(N.S.) 


bar  of  the  statute  of  limitations  if  the  pos- 
session of  the  intruder  has  in  fact  been 
adverse,  and  has  been  asserted  by  such  open 
and  notorious  acts  of  ownership  as  are  es- 
sential to  the  acquisition  of  title  by  adverse 
possession.    Fouike  v.  Bond,  41  N.  J.  L.  627. 

To  constitute  an  adverse  possession,  there 
must  be  some  claim  or  color  of  title  under 
which  the  possessor  has  in  good  faith  sup- 
posed he  had  a  legal  right  to  the  property, 
and  under  which  he  continued  in  possession. 
Jones  T.  Hockman,  12  Iowa,  101. 

While  a  void  deed,  or  one  given  without 
right  or  title  by  the  grantor,  even  a  tax  deed 
void  on  its  face,  may  be  sufficient  to  give 
color  of  title,  yet  this  rule  has  no  applica- 
tion to  one  who  actually  knows  that  he 
has  no  claim,  or  title  or  right  to  a  title. 
Adverse  possession  must  be  in  good  faith. 
Litchfield  v.  Sewell,  97  Iowa,  247,  66  N.  W. 
104.  It  seems  to  be  well  settled,  said  the 
court  in  this  case,  that  there  can  be  no  such 
thing  as  adverse  possession  where  the  party 
knows  he  has  no  title,  and,  that  under  the 
law,  he  can  acquire  none  by  his  occupa- 
tion. 

It  is  conceded',  as  the  cases  cited  ubi 
supra  have  shown,  that  the  title  set  up  by 
the  occupant  of  land  as  adverse  to  that  of 
the  true  owner  need  not  be  a  rightful  one. — 
it  is  enough  that  it  be  a  colorable  one;  but 
the  idea  has  found  expression  in  several 
cases  that  it  must  be  asserted  in  good  faith. 
Abercrombie  v.  Baldwin,  16  Ala.  363. 

It  is  sufficient  provided  the  entry  and 
claim  under  it  are  bona  fide.  Hoye  v.  Swan, 
5  Md.  237. 

Provided  the  claim  and  color  are  in  good 
faith.  Lebanon  Min.  Co.  v.  Rogers,  8  Colo. 
34,  5  Pac.  661. 

The  idea  has  been  voiced  in  certain  cases 
in  New  York. 

To  constitute  an  adverse  possession  it  is 
not  necessary  that  there  should  be  a  right- 
ful title,  it  was  said  in  Bradstreet  v.  Clarke. 
12  Wend.  602.  All  that  is  necessary  is  that 
there  should  be  a  possession  taken  and  held 
in  good  faith  under  claim  and  color  of  title, 
exclusive  of  any  other  right. 

An  entry  under  color  of  title,  according 
to  Poor  V.  Horton,  15  Barb.  485,  must  be 
made  in  good  faith,  with  a  belief  that  the 
land  is  his  who  enters,  and  that  he  has  a 
good  title.  But  the  idea  has  failed  to  com- 
mand unanimous  acceptance  in  that  state. 

In  Humbert  v.  Trinity  Church,  24  Wend. 
587,  Cowen,  J.,  dealt  thus  with  the  ques- 
tion of  bona  fides  of  the  adverse  posses- 
sor: The  bill,  said  he,  seems  to  have  been 
drawn  on  the  assumption  that,  in  proportion 
as  the  defendants'  encroachments  were  com- 
mitted under  a  consciousness  that  they  were 
depriving  the  heirs  of  their  birthright,  and 
in  proportion  as  the  defendants  were  there- 
fore put  to  sinister  expedients  in  prosecut- 
ing their  design,  their  claim  to  protection 
under  the  statute  of  limitations  is  weak- 
ened. The  bill  abounds  with  imputations 
of  their  knowledge  that  they  wanted  even 
a  color  of  right,  and  every  step  is  referred 
to  their  preconcerted  design  of  claiming  the 
B.  lands  as  a  part  of  their  own.    In  this 
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way  ft  cannot  be  denied  that  the  bill  makes 
out  a  case  of  strong  moral  transgression; 
and  the  question  thus  raised  is  whether  a 
plaintiff  lying  by  and  forbearing  to  bring 
his  action  till  after  the  time  in  the  statute 
of  limitations  shall  have  run  against  him 
can  excuse  hia  negligence  by  the  fact  that 
the  defendant  knew  all  along  that  he  was 
in  the  wrong.  If  the  statute  is  to  become 
unavailing  on  the  ground  that  the  wrong- 
doer knows  he  has  been  withholding  an  ac- 
knowledged right,  it  is  obvious  that  it  can 
very  rarely  be  used  as  a  protection;  and 
the  forms  of  pleading  have  been  entirely 
mistaken  for  centuries.  It  will  be  no  longer 
sufficient,  even  in  assumpsit,  simply  to  deny 
that  the  defendant  promised,  or  that  the  ac- 
tion accrued  within  six  years.  The  plea 
should  be  that  he  has  honestly  withheld  the 
debt;  at  loast,  the  plaintiff  may  reply  that 
the  defendant  withneld  it  under  a  conscious- 
ness that  the  delay  was  wrongful,  and  the 
issue  will  thus  always  be  joined  upon  his 
integrity.  So,  an  action  of  trespass  can 
never  be  barred  by  the  lapse  of  six  years, 
unless  the  defendant  can  show  the  tres- 
pass to  have  been  innocent.  But  it  is  entire- 
ly obvious  that  none  of  the  statutes  of  limi- 
tations proceed  upon  such  ground.  What- 
ever the  character  of  the  injury,  and  wheth- 
er committed  in  good  or  bad  faith,  the  stat- 
ute bases  itself  upon  time.  If  the  claim- 
ant has  not  been  in  possession,  actually  or 
constructively,  within  twenty  years,  he 
loses  the  right  to  his  ejectment.  The  dis- 
abilities can  no  more  be  multiplied  at  law 
or  in  equity  when  a  legal  right  comes  into 
question,  than  they  can  in  an  action  of 
slander,  or  assault  and  battery.  Possession 
by  the  defendant  with  a  claim  of  title  for 
twenty  years  can  no  more  be  answered  by 
averring  that  he  knew  he  was  wrong,  than 
could  the  bar  of  two  years  in  slander  by 
the  known  falsehood  of  the  libel  for  which 
it  is  prosecuted.  So  long  as  a  man  is  in 
possession  of  land,  claiming  title,  however 
wrongfully  and  with  whatever  degree  of 
knowledge  that  he  has  no  right,  so  long  the 
real  owner  is  out  of  possession  in  a  con- 
structive, as  well  as  an  actual,  sense.  It 
is  of  the  nature  of  the  statute  of  limita- 
tions, when  applied  to  civil  actions,  in  ef- 
fect, to  mature  a  wrong  into  right  by  cut- 
ting off  the  remedy. 

The  circumstance  that  the  title  claimed 
by  an  adverse  possessor  is  void,  or  was 
taken  or  commenced  in  fraud  of  the  law, 
does  not  detract  from  the  force  of  an  ad- 
verse possession  maintained  for  the  requi- 
site time  under  it.  Bogardus  v.  Trinity 
Church,  4  Sandf.  Ch.  633. 

In  Indiana  it  has  been  decided  that,  to 
constitute  an  adverse  possession  so  as  to  bar 
a  recovery  by  the  true  owner,  or  avoid  a 
deed  executed  by  him,  the  entry  upon  the 
possession  must  have  been  made  in  good 
faith  in  reliance  upon  the  title  under  which 
it  was  made,  and  in  the  belief  that  the 
land  was  his  who  entered,  although  his 
claim  might  not  have  been  rightful,  nor  his 
title  valid.  Moore  v  Worley,  24  Ind.  81; 
Pennington  v.  Flock,  93  Ind.  378. 
16  L.R.A.(N.8.) 


But  it  has  also  been  held  in  that  state 
that  an  instruction  to  a  jury  that,  if  a 
party  took  possession  of  the  land  in  contro- 
versy without  color  of  title,  and  knew,  or 
had  reason  to  believe,  who  was  the  rightful 
owner,  his  occupancy  would  not  be  such 
good-faith  occupancy  under  claim  of  owner- 
ship as  would  confer  title  however  long 
continued,  was  erroneous,  and  afforded 
ground  for  a  reversal  of  the  judgment.  May 
V.  Dobbins,  166  Ind.  331,  77  N.  E.  353. 

"This  instruction,"  said  the  court,  "can- 
not be  sustained.  The  principle  declared 
accords  with  good  morals,  but  is  not  sound 
in  law.  The  acquisition  of  title  by  adverse 
possession  is  predicated  upon  the  statute  of 
limitations;  and  the  running  of  the  statute 
may  be  instituted  without  even  color  of 
title,  and  without  reference  to  the  good  or 
bad  faith  of  the  adverse  claim  asserted  by 
the  occupant." 

In  Michigan  it  was  twice  said  that  a  hold- 
ing cannot  be  adverse  if  the  holder  does  not 
believe  in  his  title.  Campau  v.  Lafferty,  43 
Mich.  431,  6  N.  W.  648;  Smeberg  v.  Cun- 
ningham, 96  Mich.  378,  35  Am.  St.  Rep.  613, 
56  N.  W.  73. 

But  this  statement  was  broader  than  the 
court  could  have  intended.  The  last  case 
made  this  plain  by  ruling  that  an  entry 
without  claim  or  color  of  title,  or  belief  in 
any  right,  and  without  any  intention  to  re- 
tain possession  longer  than  the  true  owner 
will  permit,  is  not  adverse,  and  will  not 
confer  title  however  long  continued.  Sme- 
berg V.  Cunningham,  supra. 

In  short,  good  faith  is  not  essential  in 
Michigan. 

It  must  be  conceded,  said  the  court,  in 
substance,  in  Dawson  v.  Falls  City  Boat 
Club.  136  Mich.  259,  112  Am.  St.  Rep.  363. 
99  N.  W.  17,  in  the  course  of  an  opinion 
holding  that  it  was  prejudicial  error  to  in- 
struct a  jury  in  an  action  of  ejectment  that 
good  faith  was  an  element  in  adverse  pos- 
session, that  upon  this  question  the  authori- 
ties are  not  uniform;  but  in  this  state  the 
question  is  not  now  an  open  one, — the  hold- 
ing need  not  be  in  good  faith. 

In  an  early  case  in  Wisconsin  (decided 
in  1849)  it  was  held  that  the  intent  with 
which  an  entry  is  made  by  a  defendant 
claiming  adversely  must  be  bona  fide, — an 
entry  believing  in  good  faith  that  the  land 
is  his,  and  that  he  has  a  title.  Woodward 
V.  McReynolds,  2  Pinney  (Wis.)  268.  This 
must  be  regarded,  said  the  court,  as  the 
well-established  doctrine  at  the  present  time 
in  most  of  the  states  of  the  Union  upon  the 
subject  of  adverse  possession. 

The  case,  however,  was  expressly  over- 
ruled afterwards  in  Lampman  v.  Van  AIs- 
tyne,  94  Wis.  417,  69  N.  W.  171,  and  its 
doctrine  was  repudiated  in  other  cases  in 
that  state. 

The  authorities  against  the  necessity  of 
good  faith  as  an  element  in  adverse  posses- 
sion are  both  more  numerous  and  more 
weighty. 

Color  of  title  does  not  mean  actual  title; 
nor  does  notice  of  outstanding  titles  affect 
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it.    Burgett  v.  Taliaferro,  118  111.  503,  9  N. 
E.  334. 

The  Icnowledge  of  an  adverse  possessor 
that  there  ia  outstanding  a  better  title  than 
bis  own  does  not  per  ae  make  his  claim  of 
title  subservient.  It  does  not  impair  his  de- 
fense against  such  title.  An  adverse  posses- 
sion of  fifty  years,  although  with  knowledge 
of  a  better  title,  constitutes  a  good  defense. 
Alexander  v.  Pendleton,  8  Cranch,  462,  3 
L.  ed.  624. 

An  adverse  possession  under  a  junior  deed 
is  not  rendered  any  the  less  such  by  the  pos- 
sessor's knowledge  of  the  senior  title.  Ewing 
V.  Burnet,  11  Pet.  41,  9  L.  ed.  624. 

A  possession  for  the  requisite  length  of 
time  under  color  of  title  bars  the  right  of 
entry,  although  the  occupant  knew  when  he 
obtained  the  color  and  took  possession  that 
the  land  belonged  to  another.  Den  ex  dem. 
Reddick  v.  Lcggat.  7  N.  C.  (3  Murph.)  539. 

An  entry  upon  the  possession  of  land  un- 
der color  of  title  asserted  in  good  faith  cre- 
ates a  condition  which  entitles  the  possessor 
to  the  value  of  his  improvements,  and  it 
la  unnecessary  for  him  to  believe  his  title 
better  than  every  other  title,  in  order  to 
make  his  possession  adverse;  neither  does 
his  after-acquired  knowledge  that  there  is 
a  better  title  in  another  change  his  adverse 
possession  into  a  subordinate  one,  if  he  does 
not  yield  to  the  superior  title.  Barrett  v. 
Stradl,  73  Wis.  385,  9  Am.  St.  Rep.  795, 
41  N.  W.  439. 

It  is  not  necessary  to  an  adverse  posses- 
sion that  the  occupant  should  be  ignorant 
of  the  defects  of  his  own  title,  and  of  the 
rights  of  those  against  whom  he  claims.  It 
is  the  hostile  intention  of  the  actual  occu- 
pant to  hold  the  land  as  his  own,  without 
reference  to  the  validity  or  defects  of  his 
title  against  every  other  person  or  title,  al- 
though he  may  know  that  his  title  is  bad, 
and  that  such  other  person  has  the  true 
title.    Jones  v.  T^mon,  26  W.  Va.  629. 

To  found  a  title  by  adverse  possession  it 
is  not  necessary  that  the  person  in  posses- 
sion and  claimmg  ownership  should  have  a 
title  believed  by  him  to  be  good.  He  may 
know  it  to  be  defective,  and  yet  hold  ad- 
versely when  all  other  essential  elements 
exist.  Newsome  v.  Snow,  91  Ala.  641,  24 
Am.  St.  Rep.  934,  8  So.  377. 

One  may  be  an  adverse  possessor  and  yet 
know  his  title  to  be  defective;  but  he  must 
claim  a  right  to  the  land.  He  must  hold 
possession  under  a  claim  of  right,  or  of  title. 
McDaniel  v.  Sloss  Iron  &  Steel  Co.  (Ala.) 
44   So.  706. 

One  who  takes  a  defective  title  to  land, 
and  goes  into  possession  under  it,  and  main- 
tains such  possession  uninterruptedly  for 
the  period  prescribed  in  the  statute  of  limi- 
tations, may  successfully  plead  the  statute 
in  bar  of  an  action  to  recover  the  land,  not- 
withstanding he  all  along  knew  of  the  de- 
fect in  his  title.  Strange  v.  Durham.  2  Bay, 
429.  All  the  judges  in  this  case  concurred 
in  the  opinion  that  it  could  not  vary  the 
plaintiff's  right  of  action  whether  the  de- 
fendant knew  that  his  title  was  good  or  bad. 
It  did  not  depend  on  the  defendant's  knowl- 
16  L.RJk.(N.S.) 


edge  or  ignorance,  but  on  the  statute,  wliieh 
had  expressly  taken  away  the  plaintiff's 
remedy  unless  his  action  had  been  com- 
menced within  five  years  from  the  time  of 
defendant's  entry  upon  the  land. 

Knowledge  that  a  possessor's  title  is  bad 
will  not  prevent  his  getting  a  good  one  in 
twenty  years.  Bond  v.  O'Gara,  177  Mass. 
139,  83  Am.  St.  Rep.  265,  58  N.  E.  275. 

The  case  of  Deffeback  v.  Hawke.  115  U.  S. 
392,  29  L.  ed.  423,  6  Sup.  Ct.  Biep.  96,  in 
which  the  court  said:  "There  can  be  no  col- 
or of  title  in  an  occupant  who  does  not  hold 
under  any  instrument,  proceeding,  or  law 
purporting  to  transfer  to  him  the  title,  or 
to  give  to  him  the  right  of  possession.  And 
there  can  be  no  such  thing  as  good  faith  in 
an  adverse  holding  where  the  party  knows 
that  he  has  no  title,  and  that,  under  the 
law  which  he  is  presumed  to  know,  he  can 
acquire  none  by  his  occupation;" — was  dis- 
tinguished, as  follows,  in  Pendo  v.  Beakey, 
16  S.  D.  344,  89  N.  W.  655,  a  controverry 
over  the  possession  of  a  town  lot:  ''It  may 
be  stated  that  the  grotmd  in  controversy  in 
that  case  was  a  placer-mining  claim,  and 
that  title  could  only  be  acquired  to  it  by  a 
location  made  under  the  laws  of  the  United 
States  for  mining  purposes,  and  that  it  was 
not  open  for  settlement  as  a  town  site.  In 
such  case,  therefore,  as  said  by  the  court, 
there  could  be  no  such  thing  as  good  faith 
in  an  adverse  holding.  He  could  acquire  no 
title  by  occupation,  and  hence  there  could  be 
no  color  of  title.  So  far  as  the  record  dis- 
closes, the  defendant  as  an  occupant  of  the 
premises  had  presumptively  a  good  right 
thereto  as  the  land  is  not  shown  to  be  such 
as  could  not  be  actually  held  by  possession." 

The  Tennessee  statute  of  1797  having 
made  a  seven-years  possession  by  virtue  of 
a  deed  of  conveyance  founded  upon  a  grant 
a  bar,  without  any  exception  against  one 
purchasing  and  holding  possession  with 
knowledge  that  he  was  not  acquiring  a  good 
title  when  he  obtained  the  conveyance  un- 
der which  he  claims  protection,  the  courts 
Itave  no  power  to  graft  such  an  exception 
upon  it.    Love  t.  Love,  2  Yerg.  288. 

That  the  adverse  possessor  knew  he  was 
taking  a  bad  title  from  his  grantor,  or  that 
there  were  attending  circumstances  which 
showed  that  it  was  not  good,  or  which  af- 
forded him  no  reasonable  ground  to  believe 
it  good,  is  of  no  conseouenoe.  Love  v. 
Shields,  3  Yerg.  406.  If  the  contrary  were 
true,  according  to  the  court,  the  contention 
would  automatically  apply  more  or  less  to 
every  case  of  defense  under  the  statute  of 
limitations.  The  jury  would  not  proceed, 
said  the  court,  as  heretofore,  to  ascertain  the 
character  of  the  holding  from  the  acts  and 
title  papers  of  the  defendant,  but  draw  con- 
clusions from  his  intelligence.  It  is  to  be 
feared  they  would  try  the  defendant  rather 
than  his  title.  If  they  found  him  shrewd 
and  knavish,  knowledge  of  the  defect  of  title 
on  his  part  would  be  inferred;  if  stupid  and 
honest,  they  would  come  to  the  contrary 
conclusion.  The  finding  would  be  grounded 
on  loose,  intangible  distinctions,  barely,  if 
at  all,  subject  to  any  legal  control.    The  oon- 
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iequence  would  be  tliat  titles  to  real  estate 
would  not  rest  upon  settled  rules  of  prop- 
erty; every  case  would  depend  upon  its  own 
circumstances;  protection  under  the  statute 
would  not  long  be  a  defense  of  law  and  fact 
to  be  determined  by  tlie  court  and  jury, 
but  the  uncontrollable  will  of  the  latter 
must  decide  the  matter. 

The  grantee  of  land  from  one  who  ob- 
tained title  fraudulently  by  suppressing 
competitive  bidding  at  a  judicial  sale,  who 
entered  into  possession  and  maintained  it  as 
his  own  adversely,  is  protected  by  the  seven- 
years  statute  of  limitation  against  the  de- 
frauded owner,  although  he  knew  of,  but 
was  not  a  party  to,  the  perpetration  of  the 
fraud.  Whitfield  ▼.  Hill,  68  N.  C.  (6  Jones, 
Eq.)  316. 

The  taking  possession  of  another  man's 
land  with  intent  to  make  it  the  taker's  own, 
followed  by  twenty  years'  possession,  con- 
stitutes a  claim  of  title;  and,  when  the  pos- 
session is  hostile,  actual,  visible,  notorious, 
exclusive,  and  continuous,  the  fact  that  tlu> 
tenant  did  not  honestly  believe  in  his  title 
is  immaterial.  Warren  v.  Bowdran,  156 
Mass.  280,  31  S.  E.  300. 

To  make  a  disseisin,  it  is  not  necessary 
that  the  disseisor  should  enter  under  color 
of  title,  or  should  either  believe  or  assert 
that  he  had  a  right  to  enter.  It  is  only 
necessary  that  he  enter  and  take  posses- 
sion 6{  the  lands  as  if  they  were  his  own, 
and  with  the  intention  of  holding  for  him- 
self to  the  exclusion  of  all  others.  This  ap- 
propriation once  made,  and  possession  once 
begun,  the  presence  or  absence  of  good  faith 
of  the  possessor,  or  whether  the  possession 
originated  in  a  naked  trespass  or  was  taken 
under  color  or  claim  of  title,  is  wholly  im- 
material. Carpenter  t.  Coles,  76  Minn.  9, 
77  N.  W.  424. 

If  one  enters  upon  the  land  of  another 
knowing  he  has  no  title  and  having  no  color 
of  title  even,  but  with  the  delilwrate  in- 
tention of  acquiring  title  by  adverse  posses- 
sion, and  occupies  such  land  openly,  notori- 
ously, exclusively,  and  hostilelyt  exercising 
acts  of  ownership  for  the  period  prescribed 
by  the  statute  of  limitations  continuously 
without  interruption,  he  acquires  title  in  the 
end  regardless  of  his  motive  and  knowledge. 
Fitzgerald  v.  Brewster,  31  Neb.  51,  47  N. 
W.  475. 

Under  the  Ohio  statutes  of  limitation,  if 
a  person  establishes  in  himself,  or  in  connec- 
tion with  others  under  whom  he  claims,  an 
actual,  notorious,  continuous,  and  exclusive 
possession  of  land  for  a  period  of  twenty- 
one  years,  he  thereby,  except  as  to  persons 
under  disability,  acquires  a  title  to  the  land; 
and  this  irrespective  of  any  qtiestion  of 
motive  or  of  mistake.  Yetzer  t.  Thoman,  17 
Ohio  St.  130,  91  Am.  Dec.  122. 

The  statement  of  the  supreme  court  of 
errors  of  Connecticut  in  French  v.  Pearce, 
8  Conn.  439,  21  Am.  Dec.  680,  that  "the 
possession  alone  and  the  qualities  immedi- 
ately attached  to  it  are  regarded.  .  .  . 
If  he  intends  a  wrongful  disseisin,  his  ac- 
tual possession  for  fifteen  years  gives  him 
a  title;  or,  if  he  occupies  what  he  believe.'* 
16  L.R.A.(N.S.) 


to  be  his  own,  a  similar  possession  gives 
him  a  title.  Into  the  recesses  of  his  mind 
his  motives  or  purposes,  his  guilt  or  inno- 
cence, no  inquiry  is  made.  It  is  for  this 
obvious  reason, — that  it  is  the  visible  and 
adverse  possession  with  an  intention  to  pos- 
sess that  constitutes  its  adverse  character, 
and  not  the  remote  views  or  belief  of  the 
possessor," — was  quoted  by  the  Ohio  su- 
preme court  in  Yetzer  v.  Thoman,  supra, 
and  pronounced  the  correct  doctrine  on  the 
subject. 

This  position  was  again  taken  in  McAllis- 
ter v.  Hartzell,  60  Ohio  St  69,  63  N.  E. 
716. 

Neither  knowledge  that  the  possessor  has 
no  title,  nor  lack  of  good  faith  in  his  claim 
of  the  land,  is  material  to  his  adverse  pos- 
session. Link  v.  Bland  (Tex.  Civ.  App.)  95 
S.  W.  1110. 

A  possession  under  a  void  title,  taken 
and  held  for  the  statutory  time  adversely 
and  openly  as  the  possessor's  own,  bars  the 
true  title  regardless  of  the  knowledge  or 
good  faith  of  the  possessor.  Charle  v.  Saf- 
fold,  13  Tex.  94. 

An  adverse  possession,  open,  notorious,  and 
accompanied  with  acts  of  ownership  or  a 
claim  of  ownership  for  the  statutory  period, 
bars  an  action  to  recover  land,  without  ref- 
erence to  the  good  faith  or  color  of  title 
under  which  the  ownership  is  claimed.  It 
is  the  actual  claim  of  ownership,  and  not 
the  bona  fides,  that  is  the  test.  Smith  v. 
Roberts,  62  Ala.  83. 

Adverse  possession,  open  and  notorious, 
accompanied  with  acts  of  ownership,  bars 
an  action  for  the  recovery  of  lands,  with- 
out reference  to  the  bona  fides  or  color  of 
title  under  which  the  adverse  holder  claims 
ownership.    Barclay  v.  Smith,  66  Ala.  230. 

Actual  claim  of  ownership,  not  the  bona 
fides  or  strength  of  the  claim,  is  the  test  or 
element  of  adverse  possession.  Newsome  v. 
Snow,  91  Ala.  641,  24  Am.  St.  Rep.  934,  8 
So.  377. 

In  Louisiana,  whose  shorter  statutes,  as 
has  been  noted,  require  good  faith,  the 
ownership  of  immovables  is  prescribed  for 
by  thirty  years'  adverse  possession  without 
any  need  of  title  or  possession  in  good  faith, 
if  the  possession  as  owner  has  been  contin- 
uous and  uninterrupted  during  all  the  time. 
Cannon  v.  Female  Orphan  Soc.  24  La.  Ann. 
452. 

Wherever  the  proof  is  that  the  one  in 
possession  entered  and  holds  for  himself  to 
the  exclusion  of  all  others,  the  possession 
so  held  is  adverse ;  and,  if  such  possession  is 
continued  the  sufficient  lyigth  of  time,  it 
will  ripen  into  title  re^S'idless  of  the  good 
faith  or  the  bad  faith  of  the  disseisor,  or 
whether  he  claimed  the  legal  right  to  enter, 
or  avowed  himself  a  wrongdoer.  The  two 
essential  elements  are  possession  and  ad- 
verse intent.  Carpenter  v.  Coles,  75  Minn. 
9,  77  N.  W.  424. 

The  good  or  bad  faith  of  the  adverse  pos- 
sessor of  land  is  not  material.  Cool  v.  Kelly, 
78  Minn.  102,  80  N.  W.  861. 

An  instruction  to  a  jury  in  an  ejectment 
action,  to  find  for  the  plaintiff  unless  the  de- 
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fendant  entered  upon  and  occupied  the  land 
in  good  faith,  and  had  for  more  than  the 
statutory  period  before  the  suit  held  visible, 
continuous,  adverse  possession,  ii  erroneous. 
Wilkerson  v.  Eilers,  114  Mo.  245,  21  S.  W. 
514.  This  instruction,  said  the  court,  was 
manifestly  wrong  for  several  reasons;  and, 
after  mentioning  one,  it  continued:  It  is 
bad  for  the  further  reason  that  it  requires 
that  defendant's  possession  should  have 
been  in  good  faith.  Good  faith  is  not  re- 
quired in  cases  of  this  kind.  It  is  incon- 
ceivable how  it  should  be  so.  Here  defend- 
ant took  possession  of  a  tract  of  land  that 
he  had  no  shadow  of  title  to,  was  a  wrong- 
doer, a  trespasser  when  he  entered  into  pos- 
session, still  he  may  become  the  absolute 
owner  by  thus  occupying  for  the  statutory 
period;  and  yet,  by  this  instruction,  good 
faith  is  required  on  his  part.  If  be  were 
claiming  under  some  kind  of  color  of  title, 
or  had  gone  into  possession  by  some  kind 
of  trick  or  deception,  we  can  very  well  see 
how  it  might  be  difTerent,  as,  when  claiming 
under  color  of  title,  the  actual  possession 
of  a  small  portion  by  virtue  of  the  color 
of  title  is  extended  to  the  whole  tract 
embraced  within  the  color,  while  in  the 
case  at  bar  defendant  could  only  have  ac- 
quired title  by  limitation  to  that  part  of 
the  tract  of  which  he  was,  and  had  been  for 
ten  years,  in  the  actual,  open,  notorious,  and 
adverse  possession.  This  instruction  was, 
for  the  reasons  we  have  stated,  misleading. 

It  is  settled  that  title  by  adverse  posses- 
sion may  be  acquired  regardless  of  the  good 
faith  of  the  claimant,  if  accompanied  by 
even  a  pretense  commonly  known  as  a 
claim  of  title.  Gardner  v.  Wright,  49  Or. 
609,  91  Pac.  286. 

The  statute  of  limitations  which  bars 
the  right  of  entry  against  a  naked  possessor 
without  title  after  ten  years  of  adverse 
possession  does  not  involve  the  question  of 
the  possessor's  good  faith.  Kinney  v.  Vin- 
son, 32  Tox.  125. 

When  the  possession  of  land  is  actual 
with  a  claim  of  title  merely,  but  no  color 
of  title,  good  faith  is  not  essential  to  main- 
tain title  by  adverse  possession.  It  is 
sufficient  that  the  entry  of  the  disseisor  is 
hostile  to  all  the  world,  that  he  intends  to 
hold  the  land  as  his  own,  and  does  hold  it 
for  the  statutory  period  of  limitations. 
Chicago  &,  N.  W.  R.  Co.  y.  Groh,  85  Wis. 
641,  55  N.  W.  714. 

This  is  the  established  doctrine  in  Wis- 
consin, and  applies  to  all  cases  of  advpr<!r> 
possession  under  the  statutes  of  limitation, 
whether  founded  upon  claim  merely,  or  upon 
color  of  title,  and  whether  the  possession  is 
simply  pedit  poaaessio,  or,  m  addition, 
constructive  and  coextensive  with  the  de- 
scription in  the  instrument  giving  color  of 
title.  Lampman  v.  Van  Alstyne,  94  Wis. 
417,  69  N.  W.  171. 

Good  faith  may  become  an  important 
element  in  certain  circumstances  in  refer- 
ence to  defining  the  limits  of  the  possession 
and  showing  tliat  the  possession  itself  was 
not  taken  as  a  mere  gambling  speculation; 
but  the  general  principle  undoubtedly  is 
16  L.R.A.(N.S.) 


that  it  is  sufficient  that  the  possession  of 
land  be  under  a  claim  of  title  to  clothe  it 
with  the  character  of  an  adverse  holding 
and  to  give  it  efficacy  as  a  defense  when  of 
sufficient  duration  to  bar.  Bradley  v.  West, 
60  Mo.  33. 

"We  are  aware,"  said  the  Nebraska  su- 
preme court  in  Knight  v.  Denman,  64  Neb. 
814,  90  N.  W.  863,  "that  color  of  title  is 
not  necessary  to  a  claim  of  adverse  pos- 
session. .  .  .  We  concede,  also,  that  the 
motive  with  which  adverse  possession  is 
taken,  whether  in  good  faith,  under  mistake 
as  to  boundaries,  or  a  mistaken  claim  of 
right,  or  in  bad  faith  with  an  intention  of 
depriving  the  true  owner  without  color  of 
right,  makes  no  difference." 

In  some  of  the  states,  it  was  said  in 
Oliver  v.  PuUam,  24  Fed.  127,  statutes  of 
limitation  require  that  the  colorable  title 
which  ripens  into  a  perfect  title  shall  be 
acquired  and  held  in  good  faith.  This  ques- 
tion of  good  faith  is  generally  held  to  be 
material  only  when  a  person  is  claiming 
constructive  possession  under  color  of  title, 
and  does  not  apply  where  there  is  a  dis- 
seisin of  the  true  owner  and  an  actual, 
open,  and  adverse  possession  which  exposes 
the  claimant  to  an  action  by  the  true  owner. 
There  is  no  provision  as  to  good  faith  in 
the  statute  of  North  Carolina.  This  statute 
is  a  peremptory  and  inflexible  rule  of  law 
which  terminates  the  right  of  the  legal  own- 
er and  protects  the  adverse  claimant  in  his 
actual  possession,  not  out  of  regard  to  the 
merits  of  his  case,  but  for  the  reason  that 
the  real  owner  has  acquiesced  in  an  adverse 
possession  so  long  that  he  is  not  entitled  to 
a  remedy  for  the  enforcement  of  his  legal 
title.  In  such  a  case  the  only  inquiry  is. 
Has  the  actual  possession  been  sufficiently 
open,  hostile,  and  continuous  for  the  time 
required  by  statute? 

Commenting  upon  an  instruction  to  a 
jury,  in  substance,  that,  unless  the  allesed 
adverse  possessor  believed  the  deed  which 
gave  him  rolor  of  title  to  be  genuine,  it  did 
not  constitute  color  of  title,  the  court,  in 
Turner  v.  Hall,  60  Mo.  271,  said:  This  was 
instructing  the  jury  by  way  of  inference  as 
to  what  constituted  color  of  title.  They 
should  have  been  more  pointedly  instructed 
Hs  to  that  matter;  but,  as  no  objection  is 
made  here  on  this  account,  and  counsel  do 
not  claim  that  the  jury  were  misled  there- 
by, we  do  not  feel  warranted  in  reversing 
the  judgment  for  this  defect.  The  question 
of  good  faith  in  taking  the  conveyances  re- 
lied upon  as  color  of  title  was  properly  sub- 
mitted to  the  jury. 

In  Whitney  v.  Backus.  149  Pa.  29,  24 
Atl.  51,  an  action  of  tresjKiss  ^tuire  clauaum 
fregit,  the  trial  judge  instructea  the  jury 
that  the  action  could  not  be  maintained  if 
the  defendants  were  in  possession  of  the 
land  under  color  of  title,  adding  in  explana- 
tion: "Possession  under  color  of  title 
means  possession  under  a  bona  fide  claim 
of  title."  This  instruction  was  not  excepted 
to.  and  was  not  assigned  as  error,  and,  hence 
was  not  passed  upon  by  the  supreme  court. 
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The  judgment  against  the  defendants  was 
reversed  upon  other  points. 

In  Iiampman  t.  VanAlatyne,  supra,  com- 
plaint was  made  that  the  trial  court  failed 
to  instruct  the  jury    that    the    occupant's 
entry  upon  the  land  in  controversy  under 
his  deed  must  have  been  in  ^ood  faith,  and 
that  it  was  necessary  for  him  honestly  to 
have  believed  that  his  deed  gave  him  a  good 
title.      On  this  subject,  replied  the  court, 
there  is  a  conflict  of  authority,  of  such  long 
standing  and  in  respect  of  so  many  pliaseb 
of  the  question  that  it  is  useless  to  try  to 
reconcile   the   various  adjudications.     Such 
conflict   is   not   merely    between    different 
jurisdictions,  but  is  found  in  the  adjudica- 
tions of  the  same  court;  and  this  court  is 
not  entirely  free  from  that  criticism.    This 
has  grown  out  of  the  gradual  development 
of  the  law  from  an  early  period,  when  it 
was    quite    generally    held    that    only    oc- 
cupants in  good  faith  could  acquire  title  by 
adverse  possession,  to  the    rule    obviously 
prescribed  by  the  statute,  but  reluctantly 
adopted  by  the  courts,  doing  entirely  away 
with  all  necessity  for  judicial  investigation 
into  the  hidden  motives  of  the  entry  or  pos- 
session and  all  questions  of  good  faith  re- 
specting the  same,  and  substituting  instead 
the   rule  that  open,   exclusive,  continuous, 
uninterrupted,   and    hostile    possession    for 
the  statutory  period,  whether  in  good  faith 
respecting  boundaries  or  title,  or  whether 
applied  to  actual  possession,  or  actual  pos- 
session of  part  accompanied  by  constructive 
possession  of  the  rest,  included  in  a  written 
instrument  upon  which  the  claim  of  title  is 
based,  does  tne  work.    The  rule  that  good 
faith  in  respect  of  the  validity  of  the  claim 
of  title  must  characterize  the    entry    and 
possession  is  still  held  in  some  jurisdictions; 
m  others  it  is  held  that  good  faith  applies 
only  to  constructive  possession;  and  in  still 
others,  while  the  element  is  held  to  be  in- 
dispensable,   it    is    so    limited    as    to    be 
practically  done  away   with.     In  the  late 
work  by  Newell  on  Ejectment,  it  is  said: 
"Good  faith  in  the  claimant  is  an  indis- 
pensable  element   in   the  law    of    adverse 
possession.     By  the   term  'good  faith,'  as 
used  in  this    connection,    it    must  not  be 
understood  that  it  involves  an  inquiry  into 
the    party's    belief    in    the    character    or 
strength  of  his  title,  or  whether  in  fact  he 
has  any  title.    What  is  meant  by  the  term 
is  simply  good  faith  in  claiming  possession 
and  title,  or,  in  other  words,  a  real  intention 
to  claim  the  land  as  his  own,  distinct  and 
hostile  to  the  title  of  the  owner"  (p.  788). 
This  only  illustrates  the  tenacity  with 
which  text  writers,  as  well  as  courts,  have 
clung  to  the  term  "good  faith"  as  an  element 
of  adverse   possession,   in  their   efforts   to 
harmonize  the  holdings  of  different  courts 
on  the  subject.    The  case  which  Mr.  Newell 
cites  as  authority  for  the  rule  as  he  states 
it  is  Davis  v.  Hall,  92  111.  85,  and  that  does 
not  support  such  rule  at  all,  but  says  that 
good  faith  in  such  a  case  requires  a  sincere 
belief  in  the  claimant  that  he  is  the  owner 
of  the  premises.    To  say  that  good  faith  is 
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an  essential  element,  and  then  to  limit  it 
to  mere  intent  to  claim  title,  is  to  eliminate 
it  altogether,  as  the  intent  to  claim  title  may 
exist  entirely  independent  of  any  element 
of  good  faith  as  the  term  has  been  uni- 
versally understood.  After  thus  expressing 
itself,  the  court  proceeded  to  overrule  the 
early  case  of  Woodward  v.  McReynolds,  2 
Finney  (Wis.)  268,  to  declare  the  remarks 
of  Orton,  J.,  in  the  same  vein  in  Watts  v. 
Owens,  62  Wis.  512,  22  N.  W.  720,  obiter, 
to  give  its  approval  to  the  decision  in  North 
V.  Hammer,  34  Wis.  425,  and  to  the  state- 
ment of  Chief  Justice  Lyon  in  Chicago  & 
N.  W.  R.  Co.  V.  Groh,  85  Wis.  641,  55  N. 
W.  714,  that  good  faith  is  not  essential  to 
maintain  title  by  adverse  possession.  To 
be  sure,  continued  the  court,  referring  to 
that  statement,  that  was  said  with  refer- 
ence to  an  entry  and  claim  of  title  merely 
where  the  possession  was  actual,  not  a  claim 
under  color  of  title;  but  the  language  was 
general.  By  this  the  plain  words  of  the 
statute  are  construed  according  to  the  obvi- 
ous legislative  intent.  There  is  no  middle 
ground  that  can  be  resorted  to  on  this  sub- 
ject. Good  faith  is  an  essential  element  of 
adverse  possession  under  the  statutes  of 
limitation  or  it  is  not.  The  controversy 
should  be  tested  and  determined  by  the 
language  of  the  statutes.  We  do  not  find 
there  any  literal  expression, — anything  to 
warrant  a  departure  from  the  plain  import 
of  the  words  used.  But,  if  this  were  not  so, 
and  we  were  to  resort  to  considerations  of 
their  reason  and  spirit,  the  same  result  is 
reached.  The  statutes  of  limitation  are 
statutes  of  repose,  and  their  purpose  should 
not  be  impaired  by  injecting  into  them  by 
judicial  construction  elements  that  are  not 
there. 

XXI,  The  righta  and  title  gained  by  ad- 
verse posaeasion. 

This  note  could  hardly  be  called  complete 
if  it  omitted  the  citation  of  the  cases  which 
have  determined  what  right  or  title  is  ac- 
quired by  an  adverse  possession  in  all  that 
the  term  implies,  continued  for  the  requisite 
time.  Reference  was  made  at  the  close  of 
division  II.,  supra,  to  these  cases  in  the 
statement  that  they  would  here  be  found. 

It  is  the  rule  that  a  possession  of  real 
property  with  or  without  title  is  all  suf- 
ficient to  maintain  an  action  of  ejectment 
or  trespass  against  a  mere  intruder  or  tres- 
passer, or  one  who  cannot  show  a  better 
title.  Bradshaw  v.  Ashley,  180  U.  S.  59,  45 
L.  ed.  423,  21  Sup.  Ct.  Rep.  297;  Bartholo- 
mew V.  Edwards,  1  Houst.  (Del.)  17; 
Crockett  v.  Morrison,  11  Mo.  3;  Mulherin  v. 
Simpson,  124  Mo.  610,  28  S.  W.  86;  Lund  v. 
Parker,  3  N.  H.  49;  Smith  ex  dem.  Teller 
V.  Lorillard,  10  Johns.  338;  Day  v.  Alverson, 
9  Wend.  223. 

Possession  is  a  species  of  title,  although 
the  lowest  grade,  good  against  all  who  can- 
not show  a  better;  and,  by  the  lapse  of 
time,  it  may,  by  statute,  become  perfect  and 
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indefeasible.  McNeely  v.  Langan,  22  Oliio 
St.  32. 

However  short  the  possession,  if  it  is  held 
under  a  claim  of  ownership,  it  may  be  said 
to  be  an  incipient  or  inchoate  title,  for  it 
will  in  time  ripen  into  a  complete  and  abso- 
lute title.  Wood  V.  Missouri,  K.  &  T.  R. 
Co.  11  Kan.  323;  Rosa  v.  Missouri,  K.  &  T. 
R.  Co.  18  Kan.  124. 

The  quiet,  peaceable  possession  of  lands 
for  a  distinct  marked  period  of  time,  at- 
tended by  a  claim  of  title  and  acts  of 
ownership,  is  prima  facie  evidence  that  the 
legal  estate  is  in  the  possessor;  and  the 
possession  will  prevail  over  a  subsequent 
possession  not  shown  to  be  under  a  superior 
legal  title.    Potts  v.  Coleman,  67  Ala.  221. 

An  adverse  possession  continued  for 
fifteen  years,  of  part  of  land  within  a 
marked  boundary,  will  support  an  action 
for  trespass  committed  within  the  bound- 
ary, even  outside  the  close.  Farmer  v. 
Lyons,  87  Ky.  421,  9  S.  W.  248. 

A  plaintiff  in  ejectment  may  recover  with- 
out making  proof  of  bis  documentary  title. 
Payne  v.  Crawford,  102  Ala.  387,  14  So. 
854. 

It  is  not  necessary  for  him  to  produce  his 
deed.     Bradstreet  v.  Clarke,  12  Wend.  602. 

He  need  not  produce  it  because  the  effect 
of  his  possession  is  not  destroyed  if  it  be 
lost,  or  if,  when  produced,  it  proves  to  be 
defective.  Jackson  ex  dem.  Roosevelt  v. 
Wheat,  18  Johns.  40;  Abrams  v.  Rhoner,  44 
Hun,  507. 

Independently  of  statute,  a  dear  adverse 
possession  of  land  for  thirty  years  without 
assent  to  another's  claim  or  equity  is  a  de- 
cisive bar  to  a  suit  in  equity.  Piatt  v. 
Vattier,  9  Pet.  405,  9  L.  ed.  173. 

A  possession  adverse  to  all  the  world 
from  its  inception,  and  continued  for  twenty 
years,  bars  the  owner  both  at  law  and  in 
•  equity.  Boone  v.  Chiles,  10  Pet.  177,  9  L. 
ed.  388;  Bowman  v.  Wathen,  1  How.  189,  11 
L.  ed.  97. 

An  adverse  possession  of  more  than 
eighty  years  will  not  be  disturbed.  Moore  v. 
Greene,  19  How.  69,  15  L.  ed.  533. 

If  the  possession  of  land  has  been  held  for 
thirty  years  in  unbroken  continuity  under 
a  hostile  and  adverse  claim  of  right,  the 
tenant's  right  to  remain  is  established. 
Sanscrainte  v.  Torongo,  87  Mich.  69,  49  N. 
W.  497. 

The  writ  of  right  in  Kentucky  is  then 
barred.  EUicott  v.  Pearl,  10  Pet.  412,  9  L. 
ed.  475. 

An  adverse  possession  maintained  for  the 
statutory  time,  with  all  the  necessary  inci- 
dents, constitutes  a  good  defense  to  an  ac- 
tion of  ejectment  by  the  owner.  Probst  v. 
Domestic  Missions,  129  U.  S.  182,  32  L  ed. 
642,  9  Snp.  Ct.  Rep.  263;  Doe  ex  dem. 
Pepper  v.  Roe,  2  Marv.  (Del.)  221,  43  Atl. 
90;  Wiggins  v.  Holley,  11  Ind.  2;  Taylor  v. 
Buckner,  2  A.  K.  Marsh.  18,  12  Am.  Dec. 
354;  Gregory  v.  Nesbit,  5  Dana,  419;  Levy 
V.  Cause,  112  La.  789,  36  So.  684;  Heiss  v. 
Adams,  149  Mich.  645,  113  N.  W.  358;  de 
St.  Laurent  v.  Gcscheidt,  18  App.  Div.  121, 
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45  N.  Y.  Supp.  730;  Malson  v.  Fry.  1  Watts, 
433;  Barnes  v.  Vickers,  3  Bazt.  370. 

A  title  by  adverse  possession  is  a  com- 
plete defense  to  an  action  of  ejectment  or 
a  suit  in  equity  for  similar  purposes.  Hall 
V.  Law,  102  U.  S.  461,  26  L.  ed.  217. 

It  ripens  into  a  right  of  possession  which 
tolls  the  right  of  entry.  Smith  ex  dem. 
Teller  v.  Lorillard,  10  Johns.  538;  Jackson 
ex  dem.  Gilliland  v.  Woodruff,  I  Cow.  276, 
13  Am.  Dec.  526. 

It  bars  the  right  of  entry.  Moore  v. 
Brown,  11  How.  414,  13  L.  ed.  751 ;  Meehan 
V.  Forsyth,  24  How.  176,  16  L.  ed.  730; 
Gregg  V.  Tesson,  1  Black,  150,  17  L.  ed.  74; 
Kerr  v.  Hitt,  75  111.  51;  Flaherty  v.  Mc- 
Cormick,  113  111.  538;  Stewart  v,  Duffy,  116 
111.  47,  6  N.  E.  424;  Fisher  v.  Bennehoff,  121 
III.  426,  13  N.  E.  150;  Littlejohn  v.  Barnes. 
138  111.  478,  28  N.  E.  980;  Eddy  v.  Gage. 
147  111.  162,  35  N.  E.  347;  Homer  v.  Renter, 
152  III.  106,  38  N.  E.  747;  Dixon  v.  Cook,  47 
Miss.  220. 

It  constitutes  a  bar  to  the  assertion  of 
the  legal  title,  Washburn  v.  Cutter,  17 
Minn.  361,  Gil.  335. 

When  it  is  legally  sufficient  it  bars  the 
legal  title.    Robinson  v.  Lake,  14  Iowa,  421. 

It  will  defeat  the  holder  of  a  paper  title. 
Herff  v.  Griggs,  121  Ind.  471,  23  N.  E.  279. 

An  unbroken  adverse  possession  of  land 
for  the  statutory  time  defeats  the  record 
title  of  one  claiming  from  the  government. 
Cook  V.  Clinton,  64  Mich.  309,  8  Am.  St. 
Rep.  816,  31  N.  W.  317. 

It  is  a  bar  to  any  claim  another  might 
otherwise  have  had  to  the  land.  Thomas  v. 
Jones,  28  Gratt.  383. 

However  good  originally  may  have  been 
the  other's  title.  Virginia  Midland  R.  Co. 
v.  Barbour,  97  Va.  118,  33  S.  E.  554. 

It  forever  afterwards  prevents  the  owner 
from  taking  possession  of  the  land  again. 
Maxwell  Land  Grant  Co.  v.  Dawson,  151  U. 
S.  586,  38  L.  ed.  279,  14  Sup.  Ct.  Rep,  458. 

It  is  a  bar  to  the  owner's  recovery.  Pin- 
dell  V.  MuUikin,  1  Black,  585,  17  L.  ed.  162; 
Ilogan  V.  Kurtz,  94  U.  S.  773,  24  L.  ed.  317; 
Weber  v.  Anderson,  73  III.  439;  Hubbard  v. 
Stearns,  86  III.  35;  Welbom  v.  Anderson, 
37  Miss.  156;  Parsons  v.  Thompson  (Tex. 
Civ.  App.)  32  8.  W.  327. 

An  action  for  the  possession  of  real 
property  is  barred  by  prescription  when 
the  defendant  has  been  in  possession  claim- 
ing as  owner  for  thirty  years,  whether  lie 
can  show  title  or  not,  unless  the  plaintiff 
is  within  some  exception  made  by  law. 
I^andry  v.  Landry,  105  La.  362,  29  So.  900. 

Although  a  person  in  possession  of  land 
may  have  no  color  of  title, — neither  a  deed, 
nor  other  writing  covering  it, — yet,  if  he 
and  those  under  whom  he  claims  took  actual 
possession  and  held  it  under  a  claim  of  title, 
under  the  belief,  for  instance,  that  the  title 
to  the  adjoining  lands  in  his  and  their  pos- 
session and  ownership  embraced  it,  and  such 
possession  was  open,  visible,  exclusive,  con- 
tinuous, and  uninterrupted,  for  the  statu- 
tory period,  the  owner  of  the  true  title  can- 
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not  recover  it.  Oney  ▼.  Clendenin,  28  W. 
Va.  34. 

An  instruction  to  a  jury  in  an  action  to 
recover  possession  of  real  estate,  that  a 
party  who,  for  ten  years  next  before  the 
commencement  of  the  action,  has  been  in 
the  actual,  continued,  and  notorious  ixts- 
session  of  the  land  in  controversy,  claim- 
ing it  as  his  own  against  all  persons,  is  en- 
titled to  the  verdict,  is  a  correct  statement 
of  the  law.    Horbach  v.  Miller,  4  Neb.  31. 

An  adverse  possession  of  land  without 
color  of  title  less  than  twenty  and  over 
seven  years  gives  only  a  possessory  and  de- 
fensive right,  and  not  a  title,  and  one  lost 
by  abandonment.  Schmittou  v.  McFall 
(Tenn.  Ch.  App.)  39  S.  W.  886. 

In  general,  an  adverse  possession  which 
answers  all  the  legal  tests,  and  meets  every 
statutory  condition,  is  not  only  a  shield; 
it  is  a  weapon.  It  both  defeats  every  effort 
at  expulsion,  and  entitles  its  holder  to  re- 
cover possession  if  he  is  ousted.  It  is 
equivalent  to  a  legal  title  upon  which  an 
action  of  ejectment  may  be  maintained  or 
defeated.  Ryan  v.  Kilpa trick,  66  Ala.  332; 
Wilson  V.  Glenn,  68  Ala.  383;  Burks  v. 
Mitchell,  78  Ala.  61;  Lucy  v.  Tennessee  & 
C.  R.  Co.  92  Ala.  246,  8  So.  806;  Murray  v. 
Hoyle,  97  Ala.  688,  11  So.  797;  Wilson  v. 
Spring,  38  Ark.  181;  Eddy  v.  Gage,  147  III. 
162,  35  N.  E.  347;  Dahlem  v.  Abbott  (Mich.) 
116  N.  W.  1007;  Mead  v.  Leffingwell,  83  Pa. 
187;  Spaulding  v.  Warren,  25  Vt.  316; 
Snowden  v.  Loree,  122  Fed.  493. 

He  who  has  title  by  adverse  possession 
can  maintain  an  action  of  ejectment  found- 
ed upon  it,  even  against  the  true  owner. 
Barnes  v.  Light,  116  N.  Y.  34,  22  N.  E.  441; 
Armstrong  v.  Risteau,  6  Md.  256,  59  Am. 
Dec.  115;  Home  v.  Carter,  20  Fla.  46. 

The  remedies  are  not  simply  suspended 
against  him  who  has  maintained  an  adverse 
possession  for  the  statutory  time.  Nelson 
V.  Brodhack,  44  Mo.  596,  100  Am.  Dec.  328. 

An  adverse  possession  of  land,  unbroken 
for  the  time  prescribed  by  the  statute  of 
limitations,  "arms  the  holder  with  all  the 
powers  of  offense  and  defense  which  an  un- 
broken chain  of  title  confers."  Barclay  v. 
Smith,  66  Ala.  230. 

It  gives  him  all  the  remedies  incident  to 
possession  and  ownership  under  a  written 
title.  Beale  v.  Hite,  35  Or.  176,  57  Pac.  322, 
68  Pac.  102. 

Not  only  a  right  of  possession  which  can- 
not be  devested  by  entry,  but  also  a  right 
of  entry  and  action  if  he  is  plaintiff,  which 
will  enable  him  to  recover  even  against  the 
strongest  proof  of  a  title  which,  independ- 
ently of  the  adversary  possession,  would  be 
a  better  title.  Hackett  v.  Marmet  Co.  3  C. 
C.  A.  76,  8  U.  S.  App.  149,  52  Fed.  268; 
Doe  ex  dem.  Farmer  v.  Eslava,  11  Ala.  1028. 

A  title  acquired  by  adverse  po.4se8sion 
under  the  Missouri  statute  is  in  every  re- 
spect as  good  for  purposes  of  attack  and 
defense  as  a  title  running  back  to  the 
government.  Scannell  v.  American  Soda 
Fountain  Co.  161  Mo.  606,  61  S.  W.  889. 

The  efflux  of  time  specified  in  statutes  of 
limitation  for  the  bringing  of  suits  to  re- 
16  LJl.A.(N.S.) 


cover  land  adversely  possessed  not  only  bars 
the  remedy,  it  extinguishes  the  right. 
Leffingwell  v.  Warren,  2  Black,  699,  17  L. 
ed.  261;  Bicknell  v.  Comstock,  113  U.  8. 
149,  28  L.  ed.  962,  6  Sup.  Ct.  Rep.  399; 
!Maxwell  Land  Grant  Co.  v.  Dawson,  151  U. 
S.  586,  38  L.  ed.  279,  14  Sup.  Ct.  Rep.  458; 
Teall  V.  Schroder,  158  U.  S.  172,  39  L.  ed. 
938,  15  Sup.  Ct.  Rep.  768;  Riggs  v.  Riley, 
113  Ind.  208,  15  N.  E.  253;  Chiles  v.  Jones, 
4  Dana,  479. 

Adverse  possession  held  until  the  claim 
of  title  has  ripened  into  a  fee  necessarily 
extinguishes  all  outstanding  legal  titles. 
Normant  v.  Eureka  Co.  98  Ala.  181,  39  Am. 
St.  Rep.  45,  12  So.  454. 

The  title  of  the  owner  of  land  is  extin- 
guished as  effectually  by  an  adverse  posses- 
sion and  the  operation  of  the  statute  of 
limitations  as  by  a  conveyance.  Moore  ▼. 
Hinkle,  151  Ind.  343,  60  N.  E.  822. 

It  is  the  settled  law  in  the  state  of  Mis- 
souri that  the  statute  of  limitations  apply- 
ing to  actions  for  the  recovery  of  real  estate 
when  the  bar  is  complete  operates  to  ex- 
tinguish the  title,  and  not  merely  to  bar 
the  action.  Long  v.  Kansas  City  Stock- 
Yards  Co.  107  Mo.  298,  28  Am.  St.  Rep.  413, 
17  S.  W.  656. 

An  adverse  possession  which  has  fulfilled 
all  the  legal  conditions  confers  a  good  title, 
when  completed,  upon  him  who  has  main- 
tained it.  This  title  has  been  variously  de- 
scribed as  a  good  legal  title,  valid,  perfect, 
complete,  full  and  complete,  a  good  legal 
title,  a  complete  investiture  of  title,  a  fee- 
simple  title,  an  indefeasible  right,  an  inde- 
feasible title  in  fee,  equivalent  to  a  grant, 
and  an  absolute  and  perfect  title  in  fee 
simple. 

The  language  of  many  of  the  courts  can 
hardly  be  made  stronger.  The  authorities 
in  support  of  the  stated  conclusion  are  ex- 
ceedingly numerous  and  embrace  the  courts 
of  virtually  every  jurisdiction  in  the  United 
States. 

United  States:  Piles  v.  Bouldin,  11 
Wheat.  325,  6  L.  ed.  486;  Jackson  ex  dem. 
Bradstreet  v.  Huntington,  5  Pet.  402,  8  L. 
ed.  170;  Harpending  v.  Reformed  Protestant 
Dutch  Church,  16  Pet.  455,  10  L.  ed.  1029; 
I.«RingweIl  v.  Warren,  supra;  Dickerson  v. 
Colgrove,  100  U.  S.  578,  25  L.  ed.  618; 
Bicknell  v.  Comstock,  113  U.  S.  149,  28  L. 
ed.  962,  5  Sup.  Ct.  Rep.  399;  Dunphy  ▼. 
Sullivan,  117  U.  S.  346,  29  L.  ed.  912,  6  Sup. 
Ct.  Rep.  766;  Maxwell  Land  Grant  Co.  v. 
Dawson;  Teall  v.  Schroder;  and  Hackett  v. 
Marmet  Co. — supra;  Elder  v.  McClaskey,  17 
C.  C.  A.  261,  37  U.  8.  App.  1,  199,  70  Fed. 
529. 

Alabama:  Bohannan  v.  Chapman,  13 
Ala.  641 ;  Matthews  v.  Tennessee  Coal,  Iron 
4  R.  Co.  (Ala.)  47  So.  78. 

Arkansas:  Robinson  v.  Nordman,  76 
Ark.  593,  8  S.  W.  592;  Doniphan  Lumber 
Co.  V.  Case  (Ark)  112  S.  W.  208. 

Delaware:  Bartholomew  v.  Edwards,  1 
Houst.  (Del.)  17;  O'Daniel  v.  Baker's  Union, 
4  Houst.  (Del.)  488. 

Dist.  of  Columbia:  Johnson  v.  Thomaa, 
23  App.  D.  C.  141. 
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Georgia:     Moody  t.  Fleming,  4  Ga.  115,  i 
48  Am.  Dee.  210;    Acme    Brewing    Co.    v. 
Central  R.  &.  Bkg.  Co.  116  Ga.  494,  42  S.  £. 
8;  Johnson  t.  Girtman,  115  Ga.  794,  42  S. 
K  96;  La  Roche  v.  Falligant,  130  Ga.  696, 

61  S.  E.  465. 

Illinois:  Noyes  ▼.  Hefferman,  153  Dl. 
339,  38  K.  E.  571;  Godfrey  v.  Dixon  Power 
&  Lighting  Co.  228  III.  487,  81  N.  E.  1089. 

Indiana:  Hargis  v.  Congressional  Twp. 
29  Ind.  70;  Roots  v.  Beck,  109  Ind.  472,  9 
N.  E.  698;  Riggs  v.  Riley,  113  Ind.  208,  15 
N.  E.  263;  Collett  v.  Vandenburgh  County, 
119  Ind.  27,  4  L.R.A.  321,  21  N.  E.  329; 
Worthley  v.  Burbanks,  146  Ind.  634,  46  N. 
E.  779. 

Indian  Territory;  Choctaw,  O.  &  G.  R. 
Co.  T.  Rice  (Ind.  Terr.)  104  S.  W.  819. 

Iowa:     DeLong  v.  Mulcher,  47  Iowa,  446. 

Kansas:  Wood  y.  Missouri,  K.  &  T.  R. 
Co.  11  Kan.  323;  Rosa  v.  Missouri,  K.  &  T. 
R.  Co.  18  Kan.  124;  Anderson  v.  Burnham, 

62  Kan.  454,  34  Pac.  1056;  Pratt  t.  Ard,  63 
Kan.  182,  65  Pac.  255. 

Kentucky:  Chiles  v.  Jones,  4  Dana,  479; 
Krauth  y.  Hahn,  23  Ky.  L.  Rep.  1261,  65  S. 
W.  18. 

Louisiana:  McLean  y.  Keegan,  24  La. 
Ann.  240;  Mortimer  y.  Hodgson,  105  La. 
734,  30  So.  104;  Gilbert  y.  Mazerat  (La.) 
46  So.  47;  Gary  y.  Landry  (La.)  47  So.  124. 

Michigan:  Cook  y.  Clinton,  64  Mich.  309, 
8  Am.  St.  Rep.  816,  31  N.  W.  317. 

Minnesota:  Cool  y.  Kelly,  78  Minn.  102, 
80  N.  W.  861. 

Mississippi:  Ellis  y.  Murray,  28  Miss. 
129;  Huntington  y.  Allen,  44  Miss.  654; 
Dixon  y.  Cook,  47  Miss.  220;  Gladney  y. 
Barton,  51  Miss.  220. 

Missouri:  Nelson  y.  Brodhack,  44  Mo. 
596,  100  Am.  Dec.  328;  Cooper  y.  Ord,  60 
Mo.  420 ;  Ekey  v.  Inge,  87  Mo.  493 ;  Mather 
y.  Walsh,  107  Mo.  121,  17  S.  W.  755. 

Montana:  National  Min.  Co.  y.  Powers, 
3  Mont.  344. 

Nebraska:  Catling  v.  Lane,  17  Neb.  80, 
22  N.  W.  453;  Haywood  y.  Thomas,  17  Neb. 
237,  22  N.  W.  460;  Stettnische  v.  Lamb,  18 
Neb.  625,  26  N.  W.  374;  Graham  v.  Flynn, 
21  Neb.  232,  31  N.  W.  742;  Parker  y.  Starr, 
21  Neb.  683,  33  N.  W.  424;  Gue  y.  Jones, 
25  Neb.  634,  41  N.  W.  555;  Omaha  &  F. 
Loan  &  T.  Co.  y.  Barrett,  31  Neb.  803,  48 
N.  W.  967;  Lantry  y.  Wolff,  49  Neb.  374, 
69  N.  W.  494;  McAllister  y.  Beymer,  64 
Neb.  247,  74  N.  W.  586;  South  Omaha  y. 
Ford,  6  Neb.  (Unof.)  310,  98  N.  W.  665; 
South  Omaha  y.  Meehan,  71  Neb.  230,  98 
N.  W.  691. 

New  Hampshire:  Grant  y.  Fowler,  39 
N.  H.  101. 

New  York:  Jackson  ex  dem.  Wright  y. 
DielTendorf,  3  Johns.  269;  Jackson  ex  dem. 
Gee  y.  Oltz,  8  Wend.  440;  Bogardus  y. 
Trinity  Church,  4  Sandf.  Ch.  633. 

North  Carolina:  Wall  v.  Wall,  142  N.  C. 
387,  65  S.  E.  283;  Sutton  v.  Jenkins  (N.C.) 
60  S.  E.  643. 

Oregon:     Parker  y.  Metzger,  12  Or.  407, 
7  Pac.  618;  Joy  y.  Stump,  14  Or.  361,  12 
Pac.  929. 
16  LJl.A.(N.S.) 


Pennsylyania:  Bell  y.  Hartley,  4  Watts 
&  S.  32;  Hoey  v.  Furman,  1  Pa.  St.  295, 
44  Am.  Dec.  129;  Watson  y.  Gregg,  10 
Watts,  289,  36  Am.  Dec.  176;  Bishop  y. 
Lee,  3  Pa.  St.  214;  Mead  v.  Leffingwell,  83 
Pa.  187;  Collins  y.  Lynch,  157  Pa.  246,  37 
Am.  St.  Rep.  723,  27  Atl.  721. 

South  Carolina:  Gourdin  y.  Fludd,  Harp. 
L.  232;  Langston  y.  Cothran,  78  S.  C.  23, 
58  S.  E.  966. 

Tennessee:  Wilson  y.  Kilcannon,  4 
Hayw.  (Tenn.)  185;  Barton  y.  Shall,  PecK 
(Tenn.)  216;  Corder  ▼.  Dolin,  4  Baxt.  238. 

Texas:  Craig  y.  Cartwright,  65  Tex. 
413;  Campbell  Real  Estate  Co.  y.  Wiley 
(Tex.  av.  App.)  83  S.  W.  261. 

Utah:  Toltec  Ranch  Co.  y.  Babcock,  24 
Utah,  183,  66  Pac.  876;  Toltec  Ranch  Co.  y. 
Cook,  24  UUh,  453,  67  Pac.  1123. 

Vermont:  Stevens  v.  Hollister,  18  Vt. 
294,  46  Am.  Dec.  164;  Spaulding  v.  Warren, 
25  Vt.  316;  Hodges  y.  Eddy,  38  Vt.  327; 
Aldrieh  y.  Griffith.  66  Vt.  390,  29  Atl.  376. 

Washington:  Northern  P.  R.  Co.  v.  Ely, 
25  Wash.  384,  64  LJt.A.  526,  87  Am.  St. 
Rep.  766,  65  Pac.  666;  Northern  P.  R.  Co. 
V.  Hasse,  28  Wash.  363,  92  Am.  St.  Rep.  840, 
68  Pac.  882;  Kline  v.  Stein,  30  Wash.  189, 
70  Pac.  235 ;  Hesser  y.  Siepmann,  35  Wash. 
14,  76  Pac.  296. 

West  Virginia:  Parkersburg  Industrial 
Co.  y.  Schultz,  43  W.  Va.  470,  27  S.  E.  265. 

Wisconsin:  Wilkins  y.  Nicolai,  99  Wis. 
178,  74  N.  W.  103;  Meyer  y.  Hope,  101  Wis. 
123,  77  N.  W.  720;  Off  y.  Heinrichs,  124 
Wis.  440,  102  N.  W.  904. 

The  title  is  just  as  good  as  a  title  of 
record.  Sharon  y.  Tucker,  144  U.  S.  533,  36 
L.  ed.  532,  12  Sup.  a.  Rep.  720. 

It  is  as  efficacious  to  vest  the  fee  in  the 
adverse  possessor  as  is  a  deed  of  convey- 
ance in  fee  from  the  true  owner.  Murray 
v.  Hoyle,  97  Ala.  588,  11  Atl.  797. 

The  adverse  possession  of  land  confers  as 
complete  a  title  to  it  as  a  written  convey- 
ance. McKinney  v.  Lanning,  139  Ind.  170, 
38  N.  E.  601. 

It  passes  title  to  the  occupant  in  fee 
simple  as  completely  as  though  he  had  ac- 
quired it  from  the  true  owner  by  a  convey- 
ance at  the  time  his  possession  commenc<>d. 
Wood  y.  Knper,  150  Ind.  622,  50  N.  E.  755. 

It  operates  to  vest  a  complete  title  as 
much  as  any  written  conveyance.  School- 
Dist.  No.  4  y.  Benson,  31  Me.  381,  62  Am. 
Dec.  618. 

As  effectually  as  thou^  the  title  had 
been  acquired  by  deed.  Wall  y.  Shindler, 
47  Mo.  282. 

No  principle  of  law  is  better  established 
than  that,  when  title  is  once  acquired  by 
adverse  possession  for  the  statutory  period, 
such  title  remains  in  the  person  so  acijuir- 
ing  it  as  completely  as  if  conveyed  to  him 
by  deed  from  the  owner.  Gardner  v. 
Wright,  49  Or.  609,  91  Pac.  286. 

An  adverse  possession  for    the    requisite 

length  of  time  and  with    the    enumerated 

incidents  invests  the  possessor  with  a  title 

or  right  to  the  land  in  his  possession  as 

1  fully  and  completely  as  it  can  be  done  by 
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deed  or  patent.  Moody  v.  Holcomb,  26 
Tex.  719. 

It  gives  as  good  a  title  as  a  patent  direct- 
ly from  the  government.  Bowen  v.  Swan- 
der,  121  Ind.  164,  22  N.  E.  725. 

A  title  as  perfect  as  if  the  land  had  been 
originally  patented  to  the  possessor  by  the 
commonwealth.  Aiknian  ▼.  South,  29  Ky. 
L.  Rep.  1201,  97  S.  W.  4. 

It  invests  the  possessor  with  title  as 
fully  and  effectually  as  if  the  title  had 
been  acquired  by  patent.  Bridges  ▼.  John- 
son, 69  Tex.  717,  7  S.  W.    506. 

It  perfects  the  holder's  title  against  all 
the  world,  unless  it  be  the  commonwealth; 
and  renders  any  inquiry  into  the  su£Bciency 
of  the  color  of  title  superfluous.  Harshall 
T.  McDaniel,  12  Bush,  378. 

The  title  is  good  against  the  world  re- 
gardless of  whether  there  was  a  good  paper 
title  or  color  of  title,  or  not.  Bushey  v. 
Ulenn,  107  Mo.  331,  17  S.  W.  969. 

A  possession  of  land  for  thirty  years 
under  some  circumstances,  and  of  fifty 
years  under  any,  constitutes  a  title  against 
all  the  world.  Alexander  v.  Pendleton,  8 
Cranch,  462,  3  L.  ed.  624. 

An  adverse  possession  of  property  pro- 
tected by  the  statute  of  limitations  ripens 
into  a  perfect,  indefeasible  title  which  can- 
not be  gainsaid.  Molton  v.  Henderson,  62 
Ala.  428. 

In  legal  effect  it  takes  away  the  title  of 
the  real  owner,  and  transfers  to  the  adverse 
occupant.    Brown  v.  Anderson,  90  Ind.  93. 

Its  effect  is  to  confer  a  title  on  the  oc- 
cupant without  reference  to  the  original 
merits  of  the  controversy,  and  even  against 
the  plainest  and  most  convincing  proof  of 
a  better  originivl  title.  Creekmur  v.  Creek- 
mur,  75  Va.  430. 

A  title  under  the  statute  of  limitations 
is  as  good  as  any  other.  Fugate  r.  Pierce, 
49  Mp.  441. 

The  title  gained  by  an  adverse  possession 
is  a  marketable  one.  University  of  Mary- 
land v.  Calvary  M.  E.  Church,  104  Md.  635, 
65  All.  39S;  Barnard  v.  Brown,  112  Mich. 
452,  67  Am.  St.  Rep.  432,  70  N.  W.  1038; 
Freedman  v.  Oppenheim,  187  N.  Y.  101,  116 
Am.  St.  Rep.  595,  79  N.  E.  841;  Abrams  v. 
Rhoner,  44  llun,  507. 

When  the  facts  establishing  it  are  undis- 
puted and  so  clear  that  a  court  ought  to  in- 
struct a  jury  to  find  in  favor  of  it,  a  pur- 
chaser will  be  compelled  by  decree  of 
specific  performance  to  take  it.  Abrams  v. 
Rhoner,  supra. 

But  not  if  the  adverse  possession  depends 
upon  a  disputed  question  of  fact  and  a 
debatable  one  of  law,  for  in  that  case  the 
title  is  unmarketable,  and  specific  perform- 
ance of  a  contract  to  convey  will  not  be 
decreed  against  the  vendee.  McCabe  v.  Ken- 
ny, 52  Hun,  514,  5  N.  Y.  Supp.  678. 

Naked  possession  raises  a  presumption  of 
title  in  an  action  to  recover  possession,  suf- 
ficient to  put  the  tenant  upon  his  defense, 
provided  it  is  under  a  claim  of  right  and 
has  continued  unbroken  for  the  requisite 
time.    Straw  v.  Jones,  9  N.  H.  400. 

An  open  and  notorious  adverse  possession 
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for  the  statutory  period,  provided  the  state 
has  actually  or  presumptively  parted  with 
its  title,  is  sufficient  to  make  out  a  prima 
facie  title  to  land.  Kolb  v.  Jones,  62  S.  C. 
193,  40  S.  E.  168. 

The  continuous  and  exclusive  possession 
of  land  for  the  statutory  time  raises  the 
presumption  that  the  possession  was  ad- 
verse, and  perfects  title  in  the  possessor, 
unless  it  is  affirmatively  shown  that  the 
possession  was  not  adverse,  at  least  for 
some  of  the  time.  Hamachek  t.  Duvall 
(Wis.)  115  N.  W.  634. 

A  person  who  enters  upon  public  unoccu- 
pied land  under  color  of  title  and  claim 
of  right  from  predecessors  in  possession, 
and  continues  therein  uninterruptedly  and 
openly  for  the  statutory  time,  claiming  ex- 
clusively and  adversely,  acquires  thereby  a 
good  title  as  against  everybody  but  the 
state  and  the  United  States.  Harvey  ▼. 
Holies,  160  Fed.  631. 

One  who  holds  for  seven  years  continu- 
ously adverse  possession  of  land  under  claim 
and  color  of  title,  and  pays  all  taxes  there- 
on for  that  period,  is  held  in  Illinois  to  be 
the  legal  owner.  Lewis  v.  Barnhart,  146  U. 
S.  66,  36  L.  ed.  621,  12  Sup.  a.  Rep.  772. 

In  North  Carolina  a  seven-years  posses- 
sion of  lands  continuously  under  color  of 
title  with  known  and  visible  boundaries  es- 
tablishes the  possessor's  title  against  every- 
body but  the  state;  and,  if  such  possession 
has  continued  in  all  for  thirty  years,  the 
rest  of  the  time  with  or  without  color  of 
title,  a  grant  from  the  state  is  presumed. 
Mclntyre  t.  Thompson,  4  Hughes,  662,  10 
Fed.  531. 

If  the  adverse  possession  has  been  main- 
tained for  the  statutory  time  without  color  . 
of  title,  a  legal  title  is  acquired  by  the  ad- 
verse possessor  to  so  much  of  the  land,  and 
no  more  of  it,  as  he  has  clearly  and  actually 
occupied  for  that  length  of  time.  Mc- 
Daniel v.  Tennessee  Coal,  Iron  &  R.  Co. 
(Ala.)  45  So.  159. 

By  an  adverse  possession  without  title 
for  the  statutory  term,  the  occupant  of  land 
may  establish  a  right  to  it  within  his  in- 
closure  and  actual  possession.  Golson  ▼. 
Hook,  4  Strobh.  L.  23. 

An  adverse  possession  continued  uninter- 
ruptedly for  twenty  years  or  more  will 
establish  title  to  the  extent  that  the  pos- 
session is  actual  and  exclusive.  May  ▼. 
Dobbins,  166  Ind.  331,  77  N.  K  363. 

A  possession  without  title  may  exist 
which,  if  continued  fifteen  years,  will  bar  a 
recovery  in  ejectment  of  any  part  of  the 
land  within  a  marked  boundary,  even  by 
one  having  a  title  derived  from  the  common- 
wealth. Farmer  v.  Lyons,  87  Ky.  421,  9  S. 
W.  248. 

Proof  in  an  action  of  trespass  that  the 
plaintiff  has  been  in  possession  of  the 
locus  in  quo  under  a  deed  claiming  title  for 
more  than  thirty  years  prima  facie  estab- 
lishes his  title.  Baier  v.  Ziegelbauer,  66 
Wis.  524.  29  N.  W.  277. 

Evidence  of  an  actual  and  exclusive  pos- 
session of  land  adverse  to  all  others  for 
more  than  twenty  years,  during  the  whole 
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time  of  which  neither  the  title  nor  the  right 
of  possession  of  the  occupant  has  been  ques- 
tioned, is  sufiicient  to  sustain  his  recovery 
of  damages  against  a  trespassser.  Clinton 
V.  Franklin,  119  Ky.  143,  83  S.  W.  140. 

For  a  possessor  of  land  to  maintain  an 
action  against  a  trespasser  outside  of  his 
actual  inclosure,  he  must  have  color  of  title 
to,  as  well  as  part  occupancy  of,  the  in- 
clusive tract.  Rannels  v.  Rannels,  62  Mo. 
108. 

One  who  enters  under  a  deed  upon  a  tract 
of  land  surveyed  definitely  and  with  its 
boundaries  marked  by  monuments,  and  oc- 
cupies it  by  an  actual  possession,  claiming 
it  as  his  own,  continuously,  without  moles- 
tation, for  twenty  years,  acquires  title  to  it 
by  adverse  possession,  although  the  lines 
given  in  his  deed  inclose  but  a  fraction  of 
the  tract.  Lee  v.  Wheat  (Ky.)  Ill  8.  W. 
807. 

The  grantee  of  a  tenant  in  common, 
whose  grantor  claims  to  have  acquired  the 
title  of  his  cotenant,  and  to  be  the  owner 
of  the  entire  tract,  who  enters  into  and  con- 
tinuously maintains  the  exclusive  posses- 
sion of  all  the  land  for  the  statutory  term 
necessary  to  establish  a  title  by  prescrip- 
tion, making  improvements  and  from  time 
to  time  conveyances  of  portions  of  the  es- 
tate, acquires  a  good  title  against  the  co- 
tenant  by  adverse  possession  founded  upon 
an  ouster  and  color  of  title,  Abercrombie 
T.  Baldwin,  15  Ala.  363. 

When,  in  an  action  of  ejectment,  the  only 
question  in  dispute  is  the  location  of  a 
boundary  line  between  adjoining  proprietors, 
and  one  with  his  predecessors  in  title  is 
shown  to  have  been  in  possession  claiming 
title  long  enough  to  acquire  a  complete  title 
under  the  statute  of  limitations  by  adverse 
possession,  he  is  entitled  to  recover.  Jones 
V.  Spradling,  9  Ky.  L.  Rep.  756,  7  S.  W. 
31. 

The  possession  of  lands  for  twenty-nine 
years  continuously,  by  the  widow  of  their 
last  record  owner  under  claim  of  owner- 
ship by  devise  in  his  last  will  and  testa- 
ment, is  adverse  to  his  heirs,  and  confers 
title  upon  her,  although  the  will  has  been 
destroyed  by  the  burning  of  the  courthouse, 
and  its  contents  are  not  definitely  known. 
Reno  V.  Blackburn,  24  Ky.  L.  Rep.  1976,  72 
S.  W.  775. 

The  holder  of  the  record  title  to  land  is 
not  entitled  to  compensation  for  it  in  case 
of  its  condemnation  for  public  purposes, 
where  the  proof  is  that  he  was  disseised 
and  continuously  kept  out  of  its  possession 
for  the  period  prescribed  in  the  statute  of 
limitations  by  a  person  or  succession  of  per- 
sons in  privity,  occupying  the  land  for  the 
whole  term  continuously,  openly,  exclusive- 
ly, and  adversely  as  his  or  their  own  under 
a  claim  of  title.  Murphy  y.  Com.  187  Mass. 
361,  73  N.  E.  524. 

A  title,  however,  will  not  be  implied  from 
a  user  where  an  easement  only  would  have 
secured  the  privilege  enjoyed.  Roe  v. 
Strong,  107  N.  Y.  360,  14  N.  E.  294. 

Possession  taken  without  compensation, 
of  land  for  a  railroad  right  of  way,  and  oc- 
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cupied  for  railroad  pur)/oses  for  more  than 
twenty-one  years,  does  not  confer  title  by 
adverse  possession  under  the  statute  of 
limitations.  Connellsville  Gas  Coal  Co.  v. 
Baltimore  &  0.  R.  Co.  216  Pa.  309,  65  Atl. 
669;  Covert  v.  Pittsburg  &,  W.  R.  Co.  18  Pa. 
Super,  a.  541. 

The  law  in  Tennessee  is,  or,  at  least,  in 
the  past  has  been,  singular  among  the  states 
of  the  Union.  In  that  state  it  has  been 
held  that  an  adverse  possession  for  seven 
years  without  color  of  title,  although  a  bar 
to  ejectment  by  the  true  owner,  did  not  con- 
fer a  title  on  the  possessor;  but,  it  was 
added,  to  do  this  the  possessi'^n  must  last 
long  enough  for  a  grant  to  be  presumed. 
Barnes  v.  Vickers,  3  Bazt.  370. 

XHI.  Conclusion. 

All  the  cases  agree  that,  when  an  adverse 
possession  marked  by  all  the  necessary 
features  has  been  continously  maintained 
without  molestation  for  the  full  period  pre- 
scribed by  the  pertinent  statute  of  limi- 
tations, the  occupant  cannot  be  ousted 
by  an  action  of  ejectment,  and  can  himself 
maintain  trespass  or  ejectment  against  any 
intruder,  even  though  the  invader  is  the 
holder  of  the  record  title  to  the  land.  They 
also  all  agree  (except  in  Tennessee,  as 
stated)  that  such  an  adverse  possession,  so 
continued,  confers  a  good  title  in  fee  simple 
absolute  to  the  premises  described  in  the 
insti-ument  of  conveyance  if  held  under  color 
of  title,  or  to  the  land  actually  occupied  if 
held  without  color  of  title. 

The  cases  which  have  been  governed  by 
statutes  of  limitation  of  short  periods — ■ 
three,  five,  or  seven  years — have  generally 
held  color  of  title  to  be  essential  to  sustain 
a  title  by  adverse  possession.  In  some 
states,  notably  Texas,  the  terms  of  the 
statute  left  the  courts  no  option.  Th«  de- 
cisions which  applied  the  early  seven-years 
limitation  statutes  of  North  Carolina  and 
Tennessee  were  not  so  constrained;  but, 
when  they  were  rendered,  the  judicial  alti- 
tude toward  statutes  of  limitation  was  one 
of  marked  hostility,  and  courts  were  in- 
clined to  limit  their  scope  and  application 
to  the  utmost. 

The  legislation  of  the  latter  states  just 
referred  to  was  spoken  of  in  Wallace  v. 
Hannum,  1  Humph.  443,  34  Am.  Dec.  659,  as 
follows:  Although  the  act  of  1715  did  not, 
by  its  language,  require  a  possessor  to  hold 
by  any  paper  title  to  be  protected,  yet  the 
courts  refused  to  extend  the  benefits  of  the 
statute  to  any  person  except  such  as  held 
possession  under  some  paper  title  consti- 
tuting what  was  called  "color  of  title." 
Much  debate  and  difficulty  arose  in  the 
courts  as  to  what  would  be  sufiicient  to 
constitute  color  of  title.  To  remove  all 
doubt  the  act  of  1797  was  passed,  declaring 
that  one  who  should  hold  possession  of  land 
for  seven  years  by  a  grant  or  deed  of  con- 
veyance should  be  entitled  to  hold  the  same 
against  all  persons  whatsoever.  Then  a  dis- 
pute arose  over  the  construction  of  this  act 
as  to  the  meaning  of  the  words  "a  deed  of 
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conveyance  founded  upon  a  grant"  which 
produced  the  act  of  1819  (chap.  28). 

The  first  section  of  this  act  declared  that 
one  who  may  have  had  seven  years  posses- 
sion of  land  which  had  been  granted,  claim- 
ing it  by  virtue  of  a  deed,  etc.,  should  have 
a  good  and  indefeasible  title  to  it  in  fee 
simple.  The  second  section  enacted  that  no 
person  or  persons,  or  their  heirs,  should 
have,  sue,  or  maintain  any  action  or  suit, 
either  in  law  or  equity,  for  any  lands,  etc., 
but  within  seven  years.  It  contained  no 
words  that  took  away  the  right  or  conferred 
title.  Accordingly,  the  court  held  that, 
while  it  protected  an  adverse  possessor 
without  color  of  title,  it  gave  him  but  a 
possessory  right  and  a  good  defense,  but 
no  title. 

The  weight  of  authority  makes  essential 
a  writing  in  some  form  to  constitute  color 
of  title. 

The  better  reason  is  with  those  who  con- 
tend that  good  or  bad  faith  does  not  enter 
into  adverse  possession,  and  that  it  is  con- 
duct alone  with  which  the  law  concerns  it- 
self when  the  adverse  possessor's  intention 
is  manifest. 

Adverse  possession  is  not  proved  by  any 
less  evidence  when  the  entry  was  under 
color  of  title  than  when  it  was  not.  Mer- 
win  V.  Morris,  71  Conn.  556,  42  Atl.  855. 

It  is  not  the  instrument  constituting  the 
color  of  title  which  gives  an  adverse  pos- 
sessor title  to  the  land  in  his  possession; 
but  it  is  his  adverse  possession  of  the  land 
for  the  requisite  statutory  period  with 
color  of  title  that  gives  him  title.  McMillan 
V.  Wehle,  55  Wis.  686,  13  N.  W.  694;  La 
Crosse  v.  Cameron,  25  C.  C.  A.  399,  46  U. 
S.  App.  722,  80  Fed.  264. 

There  is  a  confusion  of  two  distinct 
things  when  courts  hold,  on  the  one  hand, 
as  in  Cooper  v.  Ord,  60  Mo.  420,  and  Swift 
V.  Gage.  26  Vt.  224,  that  color  of  title  may 
exist  without  a  writing,  and  be  shown  by 
acts,  signs,  and  monuments, — indicia  obvi- 
ous to  everyl)ody,  marking  the  extent  of 
the  boundaries  on  the  soil  of  the  land  pos- 
sessed; and,  on  the  other,  as  in  Seymour  v. 
Cleveland,  9  S.  D.  94,  68  N.  W.  171; 
Waterhouse  v.  Martin,  Peck  (Tenn.)  392; 
and  Darby  v.  M'Carrol,  5  Hayw.  (Tenn.) 
285,  that  a  written  executory  contract  of 
sale  does  not  constitute  color  of  title. 

In  the  first  class  of  cases  what  the  courts 
really  mean  is  not  that  color  of  title  is 
made  by  signs,  marks,  and  monuments  defi- 
nitely showing  the  extent  and  boundaries 
of  the  adverse  possession,  but  that  these 
serve  the  purpose  of  color  of  title  by  ex- 
tending an  actual  possession  constructively 
to  the  indicated  bounds.  And  all  the  courts 
mean  in  the  second  class  of  cases  is  that 
possession  is  not  adverse  and  hostile  to  the 
vendor  of  lands  possessed  by  the  vendee 
under  an  executory  contract  of  sale  and 
purchase  before  he  has  paid  the  purchase 
price.  If  such  a  contract  is  not  color  of 
title  before  the  payment  of  the  purchase 
money,  how,  since  it  remains  unchanged, 
does  it  become  color  of  title  after  the  con- 
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ditions  are  fulfilled  which  entitle  the  vendee 
to  his  deed?  It  is  plain  that  only  the 
character  of  the  possession  has  changed 
from  one  in  subordination  to  one  in  hos- 
tility to  the  vendor's  title. 

In  the  course  of  an  opinion  embodying  a 
decision  that  the  removal  of  an  occupant 
from  his  farm  pursuant  to  the  famous  mili- 
tary order  No.  11,  issued  during  the  war 
between  the  states  by  the  commander  of  the 
Union  forces  in  the  district  of  the  border  in 
Missouri,  did  not  break  the  continuity  of 
an  adverse  possession,  Napton,  J.,  in  Hamil- 
ton V.  Boggess,  63  Mo.  233,  remarked: 
"Where  titles  depend  on  adverse  possession 
alone,  embarrassing  questions  are  frequent- 
ly presented,  not  so  much  on  account  of  any 
great  contrariety  of  authority  in  regard  to 
the  law  governing  such  cases,  as  because  of 
the  great  diversity  of  shapes  which  the 
facts  of  different  cases  present.  It  seldom 
happens  that  the  facts  of  any  two  cases  are 
alike." 

The  complaint  is  general,  but  in  this  line 
of  cases  the  embarrassment  is  not  wholly 
due  to  diversity  in  facts.  Judges  are  not 
always  careful  to  speak  with  accuracy  and 
discriminating  clarity.  Judge  Napton  him- 
self, for  instance,  in  the  opinion  from  which 
the  quotation  is  taken,  said:  "There  is  no 
doubt  that  possession,  to  avail  the  posses- 
sor under  the  statute  of  limitations,  must 
be  adverse  or  hostile  to  the  real  owner,  and 
must  be  bona  flde  taken  under  what  the  law 
terms  'color  of  title;'"  and  then  adds:  "A 
mere  trespasser  can  never  acquire  title  by 
any  length  of  possession  beyond  his  actual 
occupancy." 

The  writer's  study  of  the  cases  has  led 
him  to  the  conclusion  that  color  of  title  is 
a  necessary  foundation  of  a  title  by  adverse 
possession  in  all  those  rases  where  there  is 
no  other  evidence  to  prove  when  the  ad- 
verse possession  began, — when  it  cannot 
otherwise  be  determined  that  it  commenced 
with  disseisin,  and  an  asserted  right  to  pos- 
session, claim  of  title,  and  notorious,  open, 
hostile  occupation  of  the  property;  and 
that  it  is  necessary  in  none  other  case, 
even  where  the  adverse  possession  began 
with  the  intrusion  of  a  mere  trespasser.  If, 
without  any  color  of  title,  there  has  been 
an  open,  visible,  notorious,  peaceable,  un- 
interrupted, continuous,  hostile,  adverse, 
exclusive  possession  of  land  by  an  occupant 
of  it  and  his  privies  in  estate  under  an  as- 
serted right  to  it  for  the  full  period  required 
by  the  statute  of  limitations  in  the  juris- 
diction where  the  land  is  situated,  the  title 
to  such  land  will  vest  in  the  occupant  al- 
though at  the  outset  there  was  not  even 
the  shadow  of  a  rightful  claim.  If  this  can 
be  established  beyond  controversy,  color  of 
title  is  useless;  in  other  words,  thftt  color 
of  title  is  merely  evidentiary,  and  needed 
to  fix  with  accuracy  the  beginning  of  ad- 
verse possession  when  it  cannot  otherwise 
be  determined. 

The  conviction  of  the  soundness  of  this 
conclusion  has  been  strengthened  upon  con- 
sideration of  a  line  of  cases  whereiQ  ad- 
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verse  possession  took  rise  in  »  purchase  or 
gift  of  the  land  by  parol  or  executory  con- 
tract, or  the  inadvertent  encroachment  of  a 
landowner  upon  his  neighbor's  premises. 
In  every  one  of  these  cases  there  is  certain- 
ly no  color  of  title.  The  nearest  approach 
to  it  is  the  executory  contract  of  sale  which 
lacks  the  all-important  element  of  pro- 
fessing to  pass  the  title.  Yet  th$  courts 
are  virtually  agreed  that  one  who  takes 
possession  of  land  under  a  parol  gift,  or  a 
mistaken  supposition  that  it  is  included  in 
his  deed  of  adjacent  land,  or  a  contract  of 
sale,  oral  or  written,  and  completes  in  the 
latter  case  the  payment  of  the  purchase 
money  and  any  other  conditions  entitling 
him  to  a  deed,  holds  adverse  possession 
under  a  claim  of  title  that  ultimately  ripens 
into  a  good  title  by  force  of  the  statute  of 
limitations.  If  one  is  moved  to  ask  why 
this  is  so  if  oolor  of  title  is  a  necessary 
foundation  for  a  title  by  adverse  possession, 
no  answer  is  forthcoming.  But,  if  color  of 
title  is  deemed  essential  only  as  evidence  to 
mark  the  beginning  of  an  adverse  posses- 
sion, the  answer  is  obvious.  It  is  not  need- 
ed for  this  purpose.  The  purchaser,  the 
donee,  the  honestly  mistaken  encroacher,  is 
not  a  squatter,  is  no  mere  trespasser;  and 
his  possession  and  its  character  are  un- 
mistakable in  their  origin,  and  this  adverse 
nature  is  marked  at  the  very  outset.  There 
can  be  no  doubt  whatever  as  to  when  the 
adverse  possession  began,  or  what  the  pos- 
sessor's intention  was  when  he  made  his 
entry  upon  the  land. 

J.  B.  G. 
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EDMUND  HUGILL  et  al. 

V. 

E.  F.  WEEKLEY  et  al.,  Appts. 

(—  W.  Va.  — ,  61  S.  E.  360.) 

Broker  —  commissiona  —  Incompleted 
sale. 

1.  The  contract  of  real-estate  brokers  pro- 
vided that  they  were  "to  make  all  the  ef- 
fort possible  to  make  sale  of  the  property, 
for  which  they  are  to  receive  5  per  cent 
commission  for  their  services  out  of  the 
first  payment."  They  procured  a  purchaser, 
who  was  accepted  and  entered  into  a  con- 
tract of  sale  and  purchase  with  their  prin- 
cipals at  a  stipulated  price,  to  be  paid  in 
full  at  a  stipulated  time  on  delivery  of 
deed.  Held,  that  the  brokers  were  entitled 
to  recover  the  commissions  according  to  the 
contract,  notwithstanding  the  purchaser,  be- 
cause of  alleged  misrepresentation  by  the 
seller's  employee,  refused  to  complete  the 
contract,  or  to  pay  any  part  of  the  purchase 
money. 

Headnotes  by  MnxEB,  J. 
16  L.R.A.(N.S.) 


Same  —  compliance  wltb  reqairements. 

2.  When  a  real-estate  broker  has  done  all 
required  of  him  by  his  contract,  unless  lim- 
ited by  express  provisions  thereof,  he  is  en- 
titled to  the  compensation  provided  for 
therein. 

Same  —  default  of  purchaser. 

3.  Where  a  brokerage  contract  makes  an 
actual  sale  a  condition  precedent  to  the 
right  of  the  broker  to  demand  compensation, 
if  the  principal  and  the  customer  found  by 
the  broker  enter  into  a  valid  contract  of 
sale,  and  the  broker  acts  in  good  faith,  the 
latter  is  not  deprived  of  his  right  to  a  com- 
mission by  the  fact  that  the  customer  fails 
to  carry  out  the  contract. 

Same  —  misrepresentations. 

4.  Having  performed  his  contract,  a  brok- 
er cannot  be  deprived  of  his  oummission, 
though  for  some  reason  not  involving  culpa- 
bility on  his  part,  but  due  to  the  misrepre- 
sentation of  the  seller,  the  contract  of  sale 
fails  of  execution. 

(March  31,   1908.) 


Cas«  Note.  ^  Bight  of  broker  to  cotn- 
missions  where  sale  fails  because  of 
inaccuracy  of  owner's  representa- 
tions. 

It  may  be  utated  as  a  general  rule  that, 
in  the  absence  of  a  stipulation  in  the  con- 
tract of  employment  making  the  payment 
of  compensation  contingent  upon  the  pur- 
chaser's performance  of  his  contract,  the 
right  of  a  broker,  employed  to  sell  or  find 
a  purchaser,  to  his  commissions,  is  not  af- 
fected, where,  having  produced  a  purchaser 
able  and  willing  to  enter  into  a  contract 
upon  the  terms  proposed  by  the  owner,  the 
transaction  fails  of  consummation  because 
of  the  inaccuracy  of  the  owner's  represen- 
tations to  the  broker  or  the  prospective  pur- 
chaser; provided,  however,  that  such  repre- 
sentations are  not  of  a  merely  incidental 
character. 

Where  a  broker,  employed  to  sell,  finds  a 
purchaser  whose  offer  is  accepted,  hut  who 
subsequently  refuses  to  carry  out  his  con- 
tract on  the  ground  of  alleged  false  repre- 
sentations made  by  the  owner's  agent,  he  is 
entitled  to  his  commissions.  Condict  v. 
Cowdrey,  26  Jones  &  S.  «6,  5  N.  Y.  Supp. 
187. 

The  rights  of  a  broker  who,  by  finding  a 
purchaser  who  entered  into  a  contract  of 
purchase  with  the  owner,  has  done  all  that 
he  has  undertaken  to  do,  will  not  be  affected 
by  the  refusal  of  the  purchaser  to  perform 
because  the  owner  had  made  unfounded  rep- 
resentations as  to  the  house  and  the  char- 
acter of  the  partition  walls.  Glentwortb 
V.  Luther,  21  Barb.  145. 

A  brcdcer  employed  to  find  a  purchaser 
for  the  whole  or  any  considerable  part  of  ■ 
tract  of  coal  land  is  entitled  to  his  agreed 
commission  where  he  finds  a  purchaser  foi 
10,000  acres,  and  the  sale  fails  because  of 
the  inaccuracy  of  the  owner's  representa- 
tions to  the  broker  that  a  railway  company 
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APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Upshur  County 
in  plaintiffs'  favor  in  a  suit  brought  to  re- 
cover commissions  for  the  sale  of  real  prop- 
erty.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  O.  M.  Fleming  and  O.  Q.  Hlg- 
glnbotham,  for  appellants: 

The  mistake  as  to  the  niunber  of  acres 
that  had  not  been  cut  over  was  material. 

Page,  Contr.  §§  71,  84;  Benjamin,  Sales, 
{  60;  16  Am.  &  Eng.  Enc.  Law,  p.  045; 
Atkinson  v.  Plum,  60  W.  Va.  104,  68  L.R.A. 
788,  40  S.  E.  587;  Harman  v.  Maddy  Bros. 
57  W.  Va.  6«,  49  S.  E.  1009;  Chapman  v. 
Liverpool  Salt  &  Coal  Co.  67  W.  Va.  396, 
60  S.  E.  aOl ;  Fearon  Lumber  4  Veneer  Co. 
T.  Wilson,  51  W.  Va.  30,  41  S.  E.  137;  Silli- 


man  v.  Gillespie,  48  W.  Va.  374,  37  S.  E. 
669;  Baxter  v.  Tanner,  35  W.  Va.  60,  12 
S.  E.  1094;  Clark  t.  Sayers,  48  W.  Va.  33, 
36  S.  E.  882;  Snyder  v.  Titus  (1907;  W. 
Va.) ;  Hogg,  Equity  Principles,  g  340i. 

A  broker  cannot  recover  a  compensation  oi; 
commission  luless  he  produces  a  purchaser 
who  is  financially  able  and  willing  to  pay. 

2  Am.  &  Eng.  Enc.  Law,  pp.  586,  687; 
Cooper  7.  Upton,  60  W.  Va.  648,  66  S.  E. 
180;  Crockett  v.  Grayson,  98  Va.  364,  36 
S.  E.  478;  Wray  v.  Carpenter,  16  Colo. 
271,  25  Am.  St.  Rep.  265,  27  Pac.  248;  But- 
ler v.  Baker,  17  R.  I.  582,  33  Am.  St.  Rep. 
897,  23  Atl.  1019;  Gelatt  v.  Ridge,  117  Mo. 
563,  38  Am.  St.  Rep.  683,  23  B.  W.  682; 
Wilson  T.  Mason,  158  111.  304,  49  Am.  St. 
Rep.  162,  42  N.  E.  134. 


has  consented  or  agreed  to  construct  a 
branch  railroad  into  such  lands.  Dotson  v. 
Milliken.  209  U.  S.  237,  62  L.  ed.  768,  29 
Sup.  Ct  Rep.  489,  Affirming  27  App.  D.  C. 
600. 

In  Hannan  v.  Moran,  71  Mich.  261,  38  N. 
W.  909,  the  purchase  fell  through  owing  to 
a  misrepresentation  on  the  part  of  the  prin- 
cipal that  a  certain  sewer  privilege  existed 
which  in  point  of  fact  did  not  exist,  and  a 
bargain  with  a  subsequent  purchaser  also 
fell  through  by  reason  of  the  principal  back- 
ing out  of  his  offer  owing  to  his  wife  having 
an  interest  in  the  property  which  he  had 
not  mentioned  or  disclosed.  The  court  up- 
held the  broker's  claim  for  commissions. 

A  broker  employed  to  procure  a  purchaser 
for  certain  premises  which  the  owner  stated 
to  the  broker  to  be  of  certain  dimensions,  also 
giving  a  card  signed  by  him  stating  that 
the  lot  was  for  sale  and  giving  the  same  di- 
mensions, who,  acting  in  good  faith  and 
with  no  knowledge  of  the  incorrectness  of 
the  statement,  found  a  purchaser  who  was 
ready  to  purchase  at  the  agreed  price,  but 
who,  upon  discovering  that  the  lot  did  not 
contain  the  number  of  feet  frontage  repre- 
sented, refused  to  do  so,  is  entitled  to  com- 
missions. Cohen  v.  Farley,  28  Misc.  168,  68 
N.  Y.  Supp.  1102. 

But  in  C.  H.  Diamond  &  Co.  t.  Hartley, 
38  App.  Div.  87,  66  N.  Y.  Supp.  994,  it  was 
held  that,  in  the  absence  of  fraudulent  rep- 
resentations on  the  part  of  the  owner  as  to 
the  size  of  the  lot,  a  broker  who  produces 
a  prospective  purchaser  is  not  entitled  to 
commissions,  although  the  failure  to  com- 
plete the  sale  was  due  to  the  discovery  that 
the  lot  did  not  in  fact  have  the  frontage 
described  in  the  maps  of  the  city,  the  deed 
of  the  property,  and  the  contract  drawn  up 
by  the  owner's  attorney. 

Upon  a  subsequent  appeal  of  the  forego- 
ing case,  it  was  held,  in  47  App.  Div.  1,  61 
K.  Y.  Supp.  1022,  that,  where  the  owner, 
when  asked  to  sell  his  property,  upon  in- 
quiry as  to  its  dimensions,  gave  the  size  of 
the  plot  called  for  by  the  deed  conveying  the 
property  to  him  without  being  informed 
that  the  statement  was  to  be  used  for  any 
particular  purpose,  t^nd  it  was  evident  that 
16  L.B^m,S.) 


such  statement  was  not  understood  as  a 
warranty,  the  broker  was  not  entitled  to 
commissions  upon  producing  a  prospective 
purchaser  who  was  unwilling  to  complete 
the  purchase  at  the  owner's  price  beoftuse 
of  a  shortage. 

In  the  analogous  case  of  a  broker  em- 
ployed to  effect  a  loan  which  failed  of  con- 
summation because  of  shortage  in  the  prop- 
erty, it  was  held,  in  Shropshire  v.  Frankel, 
46  Misc.  616,  91  N.  Y.  Supp.  79,  that  the 
broker  was  not  entitled  to  commissions 
where  he  was  aware  that  the  owner  was 
uncertain  as  to  the  exact  dimensions  of  his 
property. 

In  Goodman  v.  Hess,  66  Misc.  482,  107 
N.  Y.  Supp.  1 12,  it  was  held  that,  where  the 
written  authorization  given  to  the  broker 
stated  the  annual  rental  of  the  property  to 
be  a  certain  sum,  and  the  broker  procured  a 
purchaser  ready,  able,  and  willing  to  buy 
on  the  owner's  terms,  but  the  sale  fell 
through  because  of  the  owner's  misrepresen- 
tation as  to  the  rental  value  of  the  prop- 
erty, the  broker  was  entitled .  to  commis- 
sions. Compare  Curtiss  v.  Mott,  90  Hun, 
439,  35  N.  Y.  Supp.  983,  infra. 

So,  where  the  written  authorization  given 
the  broker  states  that  possession  of  the 
property  may  be  had  at  once,  and  the  sale  to 
a  prospective  purchaser  found  by  the  broker 
falls  through  because  of  the  owner's  in- 
ability to  give  immediate  possession,  the 
broker  is  entitled  to  his  commissions.  Put- 
ter v.  Berger,  95  App.  Div.  62,  88  N.  Y. 
Supp.  462. 

Where  a  broker  produces  a  purchaser  who 
is  given  an  option  on  the  property  by  the 
owner,  but  who  declines  to  enter  into  a  for- 
mal contract  because  a  mortgage  on  the 
property  does  not  run  as  long  as  was  stipu- 
lated in  the  preliminary  memorandum,  the 
broker  is  entitled  to  recover  commissions. 
Seidman  v.  Rauner,  61  Misc.  10,  90  N.  Y. 
Supp.  862;  Frank  v.  Connor,  107  N.  Y. 
Supp.  132. 

If  a  principal  represents  that  he  owns 
and  has  a  good  title  to  real  estate,  and  em- 
ploys an  agent  to  sell  the  same,  he  cannot. 
in  the  absence  of  an  agreement  to  that  ef- 
dect,  deny  to  the  agent  compensation  for  his 
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The  commissions  are  not  payable  because 
the  contract  required  their  payment  out  of 
purchase  moneys  and  no  purchase  money 
was  received,  and  therefore  no  fund  has 
arisen  out  of  which  to  pay  commisBions. 

Murray  v.  Rickard,  103  Va.  132,  48  S.  E. 
871. 

Mr.  V,  6.  Young  for  appellees. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

The  decree  complained  of  involved  an  ac- 
tion of  assumpsit  brought  by  plaintiffs  as 
real-estate  brokers  against  the  defendants, 
their  principals,  to  recover  commissions  for 
sale  of  a  tract  of  land  of  1,000  acres  in 
Upshur  county  and  the  lumbering  plant 
thereon.  By  agreement  of  the  parties  this 
action  was  referred  to  a  commissioner,  to 
whom  the  chancery  cause  of  the  defendant 
Weekley  against  his  copartner  Giffin  to 
wind  up  the  partnership  business  had  also 
been  referred.  The  commissioner  in  a  brief 
report  found  that  the  contract  of  plaintiffs 
with  defendants  was  without  consideration, 
and  theretore  void,  and  that  said  action 
should  be  dismissed,  to  which  report  the 
plaintiffs  excepted.  Upon  final  decree  Feb- 
ruary 18,  1907,  in  the  chancery  cause,  this 
exception    was   sustained,   and,   among   the 


sums  decreed  against  said  firm  in  favor  rf 
other  creditors  $1,894.38  was  decreed  in 
favor  of  plaintiffs,  being  5  per  cent  commis- 
sion on  $35,000,  the  contract  price  at  which 
they  claimed  to  have  sold  defendants'  prop- 
erty, with  interest,  from  which  decree  de- 
fendants have  appealed. 

The  plaintiffs'  contract  of  employment  is 
in  writing,  and  therefore  there  is  no  contro- 
versy as  to  its  terms.  It  recites  a  money 
consideration  of  $1,  clothes  plaintiffs  "with 
full  and  complete  authority  to  negotiate 
and  sell"  said  property,  and  provides  thnt 
they  "are  to  make  all  the  effort  possible 
to  make  sale"  thereof,  "for  which  they  are 
to  receive  5  per  cent  commission  for  their 
services  out  of  the  first  payment."  It  also 
provided  that  they  were  to  offer  the  property 
for  the  sum  of  $46,000,  but  in  the  event  it 
should  be  sold  for  a  less  sum  they  should 
receive  commission  only  on  the  price  at 
which  the  owners  and  purchasers  might 
agree  upon.  It  is  admitted  by  the  defend- 
ants that  the  plaintiffs,  pursuant  to  this 
authority,  produced  to  them  as  a  purchaser 
J.  W.  McCullough,  to  whom  by  contract  in 
writing  they  made  sale  of  the  property  at 
the  price  of  $35,000,  in  consideration  of 
which  sum  they  agreed  to  make  him  a  deed 
at  once,  the  sale  "to  be  based  on  the  actual 


services  in  making  a  sale  which  is  after- 
ward defeated  because  the  title  proves  de- 
fective. Roberts  v.  Kimmons,  65  Miss.  332, 
3  So.  736 ;  Davis  v.  Lawrence,  52  Kan.  383, 
34  Pac.  1051;  Smye  v.  Oroesbeck  (Tex.  Civ. 
App.)  73  S.  W.  972. 

Where  the  principal  asserted  his  title  to 
be  good  and  that  his  attorneys  had  so  ad- 
vised him,  and  there  was  nothing  to  show 
that  the  broker  undertook  to  pass  upon  the 
question  of  title,  or  that  his  right  to  com- 
pensation could  be  denied,  it  was  held  that 
the  broker's  right  to  commissions  was  not 
affected  by  any  question  of  title  arising  be- 
tween the  principal  and  the  purchaser  in 
consequence  of  which  the  contract  was  not 
performed.  Conkling  v.  Krakauer,  70  Tex. 
735,  11  S.  W.  117. 

So,  in  a  case  in  which  the  purchaser  was 
ready  and  willing,  and  even  anxious,  to 
buy,  but  the  principal  was  unable  or  un- 
willing to  give  a  perfect  title,  and,  while 
the  money  was  on  deposit  awaiting  action 
on  the  principal's  part,  he  sold  the  land  to 
another,  where  the  evidence  proved  that  the 
principal  had  represented  to  the  broker  and 
to  the  person  who  desired  to  purchase  that 
his  title  was  perfect,  but  investigation  and 
evidence  showed  it  was  not,  and  the  evidence 
failed  to  show  that  the  broker  was  em- 
ployed to  procure  a  purchaser  to  take  the 
property  regardless  of  title,  it  was  held  that 
the  broker  was  entitled  to  his  commissions 
upon  the  sale  which  was  never  consummated. 
Sullivan  v.  Hampton  (Tex.  Civ.  App.)  32 
S.  W.  235. 

The  foregoing  cases  are  those  of  express 
16  L.R.A.(N.S.) 


representations  on  the  part  of  the  owner  as 
to  his  title.  For  discussion  of  the  general 
question  of  a  broker's  right  to  commissions 
where  the  sale  fails  because  of  a  defect  in 
his  employer's  title,  see  case  note  to  Yodcr 
V.  Randol,  3  L.R.A.(N.S.)   676. 

A  broker  who  undertajces  to  procure  a 
loan  upon  the  assurance  of  his  employer's 
attorney  that  his  employer,  who  is  acting  as 
executor  of  an  estate,  has  power  to  execute 
a  mortgage  thereon,  is  entitled  to  commis- 
sions where  he  finds  one  who  is  ready  and 
willing  to  make  the  loan  upon  a  valid  mort- 
gage, but  who  refuses  to  do  so  because  not 
satisfied  of  the  executor's  authority  to  make 
the  mortgage.  FuIIerton  v.  Carpenter,  97 
Mo.  App.  197,  71  S.  W.  98. 

It  will  be  observed  that  in  all  of  the  fore- 
going cases  the  right  of  a  broker  to  recover 
his  commissions  is  predicated  upon  the  find- 
ing that  he  has  completely  performed  his 
contract.  The  following  decisions,  although 
denying  the  right  to  recover  in  cases  where 
the  sale  failed  because  of  misrepresentations 
on  the  part  of  the  owner,  base  such  denial 
upon  grounds  entirely  consistent  with  the 
doctrine  of  the  foregoing  cases: 

Thus,  in  Curtiss  v.  Mott,  90  Hun,  439.  35 
N.  Y.  Supp.  983  (Appeal  Dismissed  in  133 
N.  Y.  063,  52  N.  E.  1124),  where  the  broker 
found  a  party  ready,  willing,  and  able  to 
purchase  upon  the  terms  mentioned  by  the 
principal,  provided  the  monthly  rentals  were 
equal  to  those  represented  to  him  by  the 
broker;  and  the  broker  obtained  his  infor- 
mation respecting  such  rentals  from  his 
principal,  who  stated  that  they  i^ounted  t4 
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condition  of  the  property"  as  of  the  date  of 
the  contract,  August  14,  1906,  and  from  that 
date  nothing  waa  to  be  removed  from  the 
property  without  the  consent  of  the  purchas- 
er; he  agreeing  on  his  part  to  pay  the  pur- 
chase money  on  or  before  August  22,  1905, 
but,  should  the  title  not  be  perfected  by  that 
date,  the  time  of  payment  to  be  extended 
until   the   same   should   be   perfected. 

So  far  the  case  presents  no  controverted 
question  of  fact.  The  plaintiffs  claim  that 
immediately  on  the  execution  of  the  con- 
tract of  sale  the  purchaser  was  put  in  full 
possession  of  the  property,  and  continued  to 
operate  the  same,  through  a  superintendent 
employed  by  him,  for  some  days,  but  about 
the  day  of  payment  he  refused  to  carry  out 
the  contract  except  on  condition  of  the 
abatement  of  $10,000  of  the  purchase  money 
for  alleged  misrepresentation  by  the  defend- 
ants regarding  the  timber  on  the  land,  which 
abatement  the  defendants  declined  to  make. 
Whereupon  the  defendants,  after  tendering 
a  deed,  entered  suit  against  McCullough  for 
specific  execution  or  recovery  of  the  purchase 
price,  afterwards  abandoned  by  them,  for 
what  reason  the  record  does  not  distinctly 
show.  Weekley  says  in  his  evidence  that  on 
his  trip  to  Friendsville,  Maryland,  where 
McCullough  lived,  he  did  not  find  anything 


there  out  of  which  they  could  make  their 
money.  There  is  evidence,  however,  tending 
to  show  McCullough's  solvency,  and  that 
he  was  financially  responsible  for  his  con- 
tract. That  he  did  take  possession  of  the 
property,  at  least  in  a  tentative  way,  is 
not  denied  by  the  defendants;  but,  whatever 
the  fact  may  be  about  his  possession,  as  w( 
view  the  case,  the  question  is  not  material. 
We  may  inquire  then.  When,  under  a  con- 
tract of  employment  like  the  one  involved 
here,  may  a  broker  be  said  to  have  per- 
formed it  on  his  part  so  as  to  entitle  him  to 
his  compensation  ?  The  contract,  as  we  have 
seen,  provided  that  the  plaintiffs  were  "to 
make  all  the  effort  possible  to  make  sale  of 
the  property,  for  which  tliey  are  to  receive 
6  per  cent  commission."  We  may  assume 
that  this  contract  implied,  if  it  did  not  ex- 
pressly require,  a  sale  as  a  condition  of  pay- 
ment of  commission.  There  can  be  no  ques- 
tion, however,  that  the  plaintiffs  fully  per- 
formed their  contract  in  this  particular.  A 
purchaser  was  actually  procured,  and  a  sale 
actually  made.  The  universal  rule  is  that, 
unless  limited  by  express  provisions  of  the 
contract)  a  broker  is  entitled  to  his  com- 
pensation when  he  has  done  all  his  contract 
required  of  him.  4  Am.  &  Eng.  Enc.  Law,  p. 
972,  and  cases  cited;  Reynolds  v.  Tompkins, 


the  given  sum,  whereas  in  point  of  fact 
they  were  less;  and  the  purchaser  thereupon 
refused  to  complete  the  sale, — it  was  held 
that  he  could  not  recover  his  commissions, 
upon  the  ground  that,  since  the  purchaser 
was  willing  to  buy  only  upon  the  condition 
as  above  stated,  he  had  not  fulfilled  his  con- 
tract by  producing  a  buyer  willing  to  pur- 
chase at  the  seller's  terms.  It  was  ques- 
tioned, however,  whether  the  broker  might 
not  have  an  action  to  recover  damages  oc- 
casioned by  the  misrepresentations  of  his 
principal  which  prevented  the  performance 
of  his  contract,  but,  as  the  question  was  not 
directly  raised,  the  court  did  not  pass  an 
opinion  thereon. 

Such  also  appears  to  have  been  the  ground 
of  decision  in  Hausman  v.  Herdtfelder,  81 
App.  Div.  46,  80  N.  Y.  Supp.  1039,  in  which 
it  was  held  that,  where  the  purchaser  pro- 
cured by  the  broker  was  not  ready  and  will- 
ing to  enter  into  a  legal  contract  of  purchase 
upon  the  terms  offered  by  the  owner,  the 
broker  could  not  recover  commissions  al- 
though the  party  procured  by  him  with- 
drew because  the  lot  was  not  so  deep  as 
the  owner  had  told  the  broker  it  was. 

In  Crockett  v.  Grayson,  98  Va.  354,  36  S. 
E.  477,  the  court  recognized  the  rule  that, 
where  a  broker  has  found  a  purchaser  ready 
and  willing  to  complete  the  purchase  upon 
the  terms  agreed  upon,  and  the  purchaser 
has  entered  into  a  valid  contract,  his  right 
to  compensation  cannot  be  defeated  by  the 
fault  of  the  seller,  by  his  misrepresentation, 
or  by  his  whimsical  or  unreasonable  refusal 
to  comply  with  his  contract;  but  held  that, 
IS  LJLA.(N.S.)  80 


where,  in  the  contract  signed  by  the  pro- 
spective purchaser,  the  right  was  reserved  to 
cancel  the  contract  if  liens  on  the  property 
exceeded  a  certain  amount,  which  amount 
the  owner  had  represented  would  satisfy 
such  liens,  and  the  purchaser  exercised  such 
reserved  right  upon  discovering  that  the 
liens  exceeded  such  amount,  there  was  no 
such  performance  on  the  part  of  the  broker 
as  would  entitle  him  to  commissions.  The 
action  being  one  of  covenant,  the  foregoing 
decision  seems  justifiable;  but  the  position 
of  the  court  in  denying  any  right  to  recover 
on  the  ground  of  fraud  is,  to  say  the  least, 
open  to  criticism.  It  says:  "There  are,  per- 
haps, cases  in  which  a  broker  may  be  en- 
titled to  compensation  where  a  negotiation 
for  the  sale  of  real  estate  has  been  broken 
off  by  reason  of  a  misrepresentation  made 
by  the  seller.  .  .  .  It  is  a  fundamental 
principle  that  the  fraud  of  which  one  com- 
plains must  be  accompanied  by  damage  to 
constitute  a  cause  of  action.  It  is  true  that 
Grayson  represented  that  $4,000  would  satis- 
fy the  liens  upon  his  lands,  and  this  state- 
ment appears  to  have  been  untrue;  but  it  is 
plain  that,  so  far  as  it  affects  Crockett's 
right  to  recover  in  this  action,  it  did  not 
injure  him  in  the  least  degree,  for,  if  the 
representation  had  not  been  made,  Spiller 
would  never  have  entered  into  the  agree- 
ment. Had  Grayson  disclosed  the  precise 
state  of  the  record  with  respect  to  the  liens 
upon  his  property,  it  is  safe  to  say  that  the 
negotiation  between  himself  and  Spiller 
would  at  once  have  ended." 
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23  W.  Va.  229;  Ober  v.  Stephens,  54  W.  Va. 
364,  46  S.  E.  195;  Parker  v.  National  Mut. 
Bldg.  &  L.  Asso.  S5  W.  Va.  134,  46  S.  E. 
811;  19  Cyc.  Law  &  Proc.  pp.  255,  270, 
and  cases  cited.  In  many  cases  the  contract 
of  the  broker  is  to  furnish  a  purchaser  ready 
and  willing  to  purchase  on  the  terms  pro- 
posed. When  this  has  been  done,  his  con- 
tract is  complete,  and  he  is  entitled  to  his 
commission,  whether  a  sale  is  actually  ef- 
fected or  not.  4  Am.  &  Eng.  Enc.  Law,  p. 
972;  Parker  t.  National  Mut.  Bldg.  &  L. 
Asso.  supra.  We  have  assumed  that  the 
contract  in  the  case  at  bar  required  plain- 
tiffs to  actually  bring  about  a  sale  as  a 
condition  precedent  to  the  right  to  demand 
compensation.  In  such  a  case,  "if  the  prin- 
cipal and  the  customer  found  by  the  broker 
enter  into  a  valid  contract,  and  the  broker 
acts  in  good  faith,  the  broker  is  not  de- 
prived of  his  right  to  a  commission  by  the 
fact  that  the  customer  fails  to  carry  out 
the  contract."  19  Cyc  Law  &  Proc.  p.  270, 
and  many  cases  cited  in  notes. 

The  suggestion  in  the  evidence  of  Weekley 
of  want  of  pecuniary  responsibility  of  the 
purchaser  will  not  avail  defendants.  The 
authorities  hold  that,  if  the  principal  actual- 
ly enters  into  a  contract  with  the  purchas- 
er furnished  by  the  broker,  the  commission 
is  due,  although  the  purchaser  proves  finan- 
cially irresponsible.  19  Cyc.  Law  &  Proc. 
p.  271,  and  cases  cited.  We  do  not  under- 
stand, however,  that  this  point  ia  seriously 
relied  on  here. 

The  points  which  are  relied  on  by  appel- 
lants are  based  on  the  refusal  of  McCullough 
to  complete  his  contract  because  of  the  al- 
leged misrepresentation  of  H.  E.  Rexroad, 
an  employee  of  appellants,  sent  by  them  with 
McCullough  at  his  request  to  show  him  the 
land  and  the  timber  thereon,  to  the  effect 
that  about  400  acres  of  said  land  had  not 
been  cut  over.  McCullough  went  on  the 
land  to  examine  the  timber  for  himself.  It 
is  not  pretended  that  Rexroad  had  any  au- 
thority, except,  at  McCullough's  request,  to 
show  him  the  boundaries  of  the  tract,  that 
he  might  see  and  know  for  himself  to  what 
extent  the  timber  had  been  taken.  Rexroad 
admits  that  while  on  the  land  with  McCul- 
lough he  did  make  some  such  representation 
respecting  the  timber.  If  this  was  binding 
on  the  defendants,  it  does  not  appear  that 
McCullough  relied  thereon,  except  that  he 
assigned  it  as  a  reason  for  not  completing 
the  contract.  He  is  not  a  party  to  the  suit, 
and  his  deposition  was  not  taken.  Nor  does 
it  appear  that  at  the  time  of  the  sale  the 
appellants  had  knowledge  of  such  misrepre- 
sentation of  Rexroad.  It  is  very  doubtful, 
therefore,  whether  such  representation  by  an 
unauthorized  agent,  with  opportunity  to 
the  purchaser  to  see  and  examine  the  land 
15  L.R.A.(N.S.) 


for  himself,  and  while  actually  engaged  ia 
doing  80,  would  relieve  him  from  his  con- 
tract upon  any  rule  or  principle  applicable 
in  such  cases.  But  this  question  is  collat- 
eral to  the  issues  here,  and  not  presented 
for  our  decision. 

The  points  referred  to  are,  first,  that  the 
appellants  never  having  received  any  of  the 
purchase  money  out  of  the  first  payment  of 
which  the  contract  provided  the  plaintiffs 
were  to  be  paid  commissions,  the  plaintiffs 
cannot  recover  the  same;  second,  that,  be- 
cause of  the  alleged  misrepresentation,  the 
sale  was  void,  for,  such  representation  be- 
ing of  a  very  material  fact,  the  minds  of 
the  parties  never  met  on  the  subject-matter 
of  the  contract,  and  hence  the  plaintiffs  are 
not  entitled  to  commissions.  We  cannot  ac- 
cede to  the  first  proposition.  The  author- 
ities already  cited  do  not  limit  the  right  of 
recovery  in  that  way.  The  contract  here  is 
not  susceptible  of  any  such  forced  and  in- 
equitable construction.  Having  performed 
their  contract,  if  for  any  reason  not  in- 
volving culpability  on  their  part,  but  due 
to  the  misrepresentation  of  the  seller,  the 
contract  of  sale  fails  of  execution,  the  plain- 
tiffs cannot  be  deprived  of  compensation.  19 
Cyc.  Law  &  Proc.  p.  271,  and  cases  cited  in 
note  88;  Parker  v.  National  Mut.  Bldg.  & 
L.  Asso.  supra;  Glentworth  v.  Luther,  21 
Barb.  145;  Shipherd  v.  Cohu  (Super.  Ct.)  5 
N.  Y.  Supp.  187;  Middleton  v.  Thompson, 
163  Pa.  112,  29  Atl.  796.  The  cases  of 
Crockett  v.  Grayson,  98  Va.  364,  36  8.  E. 
477,  and  Murray  v.  Rickard,  103  Va.  132, 
48  S.  E.  871,  cited  by  counsel,  are  not  op- 
posed to  these  authorities.  The  latter  is 
predicated  on  the  former,  and  each  is  turned 
on  the  fact  that  in  the  contract  of  sale  a 
right  was  reserved  by  which  it  was  subse- 
quently defeated.  The  first  holds  distinctly 
on  a  number  of  state  and  Federal  cases 
that,  when  a  broker  has  found  "a  purchaser 
who  has  entered  into  a  valid  contract,  his 
right  to  compensation  cannot  be  defeated 
by  the  default  of  the  seller,  by  his  misrepre- 
sentation, or  by  his  whimsical  or  unreason- 
able refusal  to  comply  with  his  contract." 
The  second  proposition  involves,  also,  the 
same  principles  applicable  to  the  first;  but, 
in  addition,  it  is  insisted  that,  because  of 
the  alleged  misrepresentation  as  to  the  tim- 
ber, the  minds  of  the  contracting  parties 
never  met,  and  hence  the  contract  was 
wholly  invalid,  with  the  same  result  to  the 
plaintiffs'  rights  as  if  no  contract  had  in 
fact  been  entered  into.  We  cannot  accede 
to  this  proposition.  There  was  no  mutiul 
mistake  as  to  the  subject-matter  of  the 
contract.  The  parties  did  meet  thereon. 
There  is  no  question  about  the  identity  of 
the  property  sold,  nothing  to  affect  it  except 
the  apparently  innocent  mistake  of  Rexroad 
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in  relation  to  the  timber.  Whatever  the 
rights  of  the  purchaser,  the  contract  was 
binding  on  the  defendants,  who  might,  if 
bound  by  Rexroad's  representation,  be  com- 
pelled to  suffer  an  abatement  of  purchase 
money.  In  case  of  a  mistaken  identity  of 
the  property  sold  neither  party  would  be 
bound  by  tlie  contract.  A  court  of  equity 
would  relieve  both  or  either.  Then  the 
minds  of  the  parties  would  be  said  not  to 
have  met  on  the  subject  of  the  contract. 
But  such  is  not  the  result  of  the  present  con- 
tract. It  is  attempted,  however,  to  apply 
this  doctrine  in  the  case  at  bar,  and  we  are 
cited,  among  other  authorities,  t^i  Baxter 
V.  Tanner,  35  W.  Va.  60,  12  S.  E.  1094; 
Silliman  v.  Gillespie,  48  W.  Va.  374,  37  S. 
E.  669;  and  Fearon  Lumber  &  Veneer  Co. 
V.  Wilson,  51  W.  Va.  30.  41  8.  E.  137,— all 
cases  of  mistaken  identity  of  land,  and  of 
little  or  no  application  to  the  present  case. 
Upon  principle  and  authority,  therefore, 
we  think  the  decree  should  be  affirmed. 

Petition    for    rehearing    denied    May    1, 
1908, 


UNITED  RTATKS  CIHCUIT  COURT  OF 
APPEALS,    SECOND   CIRCUIT. 

THOMAS,  Appt., 
v. 
SUGERMAK  et  al. 

(—  C.  C.  A.  — ,  157  Fed.  669.) 

Bankruptcy  —  election  of  remedy. 

A  trustee  in  bankruptcy,  who,  with  full 
knowledge  of  the  facts,  institutes  proceed- 
ings to  reach  money  concealed  by  the  bank- 
rupt, and  obtains  an  order  tor  a  sum  found 
by  charging  the  bankrupt  with  the  whole  of 
a  sum  received  by  him  for  accounts  sold  with 
intention  to  defraud  creditors,  thereby  elects 
to  confirm  the  sale,  and  is  precluded  from 
subsequently  proceeding  against  the  trans- 
feree to  recover  possession  of  the  accounts. 

(Lacombe,  Circuit  Judge,  dissents.) 

(November  7,  1907.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  of  the  I'nited  States 


for  the  Southern  District  of  New  York  in 
defendants'  favor  in  an  action  brought  to 
reach  property  alleged  to  have  been  trans- 
ferred by  a  bankrupt  with  intent  to  defraud 
his  creditors.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lacombe,  Coxe,  and  Ward, 
Circuit  Judges. 

Messrs.  James,  Scliell,  &  Elkins  for  ap- 
pellant. 

Messrs.  J.  3.  Crawford,  Carlisle  J. 
Glcason,  and  Rol>ert  P.  Lievls  for  re- 
spondent. 

Ward,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

The  complainant,  trustee  in  bankruptcy 
of  the  defendant  Lightstone,  filed  this  bill 
in  equity,  alleging  that  Lightstone,  when 
insolvent  and  within  the  four  months  pre- 
ceding the  filing  of  the  petition  in  bank- 
ruptcy, sold  outstanding  accounts  aggregat- 
ing $47,197.61  to  the  defendant  Suserraan, 
and  received  therefor  the  sum  of  $30,000, 
both  parties  intending  thereby  to  defeat  and 
defraud  Lightstone's  creditors.  The  bill 
prayed  that  the  transfer  might  be  set  aside 
as  fraudulent.  The  defendant  Sugerman 
filed  a  plea  in  bar,  to  the  effect  that  the 
plaintiff,  with  a  full  knowledge  of  all  the 
facts,  had  ratified  the  transfer  by  obtaining 
an  order  from  the  district  judge  requir- 
ing the  bankrupt  to  turn  over  to  him  the 
sum  of  $17,500,  balance  of  the  payment  of 
$30,000  received  and  not  accounted  for.  The 
complainant  set  the  plea  down  for  argu- 
ment. The  court,  by  consent  of  parties,  con- 
sidered in  connection  with  the  plea  the  com- 
plainant's petition  as  trustee,  the  answer  of 
the  bankrupt,  and  the  certificate  of  the  ref- 
eree, which  showed  that  the  sum  of  $17,- 
500,  found  to  have  been  concealed  by  the 
bankrupt,  was  arrived  at  after  charging 
him  with  the  whole  $30,000  received  from 
Sugerman.  The  district  judge  sustained  the 
plea. 

It  is  quite  clear  that,  if  Lightstone  had 
been  induced  to  make  the  transfer  to  Suger- 
man by  fraud,  he  could  not  at  the  same 
time  retain  the  $30,000,  and  ask  to  have 
the  transfer  set  aside.     Such  claims  would 


Note.  —  Altliouph  it  is  well  settled  that 
*  creditor  may  not  attack  a  fraudulent  con- 
veyance after  pursuing  property  received  by 
his  debtor  in  exchange  for  the  property  con- 
veyed, the  case  reported,  in  attributing  to  a 
proceeding  to  compel  a  bankrupt  to  turn 
over  the  proceeds  of  the  sale  the  effect  of  an 
affirmance,  appears  to  be  without  direct 
precedent. 

In  Kells  v.  McClure,  09  Minn.  60,  71  N. 
W.  827,  however,  it  is  held  that  a  ratifica- 
tion of  an  alleged  fraudulent  sale  cannot  be 
predicated  upon  the  simple  fact  that  notes 
15  L.RJl.(N.S.) 


received  in  consideration  thereof  had  come, 
by  virtue  of  the  fraudulent  vendor's  assign- 
ment for  the  benefit  of  creditors,  into  the 
hands  of  one  who,  as  such  assignee,  was 
seeking  to  set  aside  the  sale. 

In  connection  with  the  case  reported,  see 
also  Mason  v.  Wolkowich,  10  L.R.A.(N.S.) 
705,  80  C.  C.  A.  435,  150  Fed.  699,  which 
holds  that  the  petition  of  a  trustee  in  bank- 
ruptcy that  the  proceeds  of  an  unauthorized 
sale  by  a  receiver  of  the  bankrupt's  property 
1)0  turned  over  to  him  is  a  ratification  of  the 
sale. 
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be  inconsistent,  because  the  retaining  of 
the  payment  would  be  an  affirmance  of  the 
contract  of  sale,  while  the  claim  to  have  the 
transfer  set  aside  would  be  a  repudiation 
of  it.  Cobb  V.  Hatfield,  46  N.  Y.  633,  537. 
It  is  also  quite  clear  that,  if  both  the  par- 
ties to  the  transfer  had  made  it  with  tlie 
intention  to  defraud  third  parties,  the  law 
would  give  relief  to  neither  as  against  the 
other.  The  complainant,  as  trustee,  how- 
ever, represents  not  only  the  bankrupt,  al- 
leged to  be  a  party  to  the  fraud,  but  bis 
creditors,  who  are  innocent,  and  he  may 
assert  on  their  account  rights  against  Sug- 
erman  which  the  bankrupt  could  not.  If 
the  complainant  was  entitled  to  set  the 
transfer  aside  as  fraudulent,  be  could  have 
recovered  the  accounts  from  Sugerman,  but 
would  have  had  to  return  to  him  the  price, 
or  any  part  of  it,  paid  to  the  bankrupt, 
which  the  complainant  had  received.  This 
is  because  the  right  of  the  creditors  was 
simply  to  be  made  whole.  For  the  same  rea- 
son, he  would  not  have  had  to  credit  Suger- 
man with  anything  paid  by  Sugerman  to  the 
bankrupt  which  he,  the  complainant,  had 
not  actually  received  from  the  bankrupt. 
Of  course,  if  the  trustee  had  found  the  $30,- 
000  in  the  bankrupt's  deposit  box  and  taken 
it  into  his  possession,  or  if  the  bankrupt  had 
voluntarily  paid  the  sum  to  him,  the  mere 
receipt  of  the  money  would  not  amount  to 
an  election  by  the  trustee  to  affirm  the 
transfer.  But  that  is  not  the  case.  The 
trustee  here,  with  a  full  knowledge  of  all 
the  facts,  alleged  in  a  formal  proceeding  that 
the  bankrupt  had  in  his  possession  and 
was  concealing  money,  and  by  that  proceed- 
ing he  has,  so  to  speak,  created  a  fund. 
Nor  can  we  adopt  the  appellant's  theory 
that  in  this  proceeding  the  trustee  was  mere- 
ly seeking  to  get  in  the  bankrupt's  estate 
in  order  to  determine,  after  it  was  in  his 
hands,  whether  to  affirm  or  to  repudiate 
the  transfer  to  Sugerman.  The  papers  and 
proceedings  show  nothing  of  the  kind,  but, 
on  the  contrary,  that  he  was  seeking  to  get 
the  money  as  a  part  of  the  bankrupt's  es- 
tate to  be  distributed  among  the  creditors. 
The  case  presents  an  election  between  in- 
consistent rights.  It  makes  no  difference 
that  the  defendant  Sugerman  was  not  a 
party  to  the  proceeding  in  which  the  com- 
plainant charged  the  bankrupt  with  the 
money  paid  for  the  accounts  transferred  by 
him,  or  that  the  complainant  actually  re- 
covered nothing  in  that  proceeding.  This 
act  confirmed  the  title  to  those  accounts 
in  Sugerman.  In  an  action  against  the 
defendant  for  conversion  of  personal  prop- 
erty, it  appeared  that  the  plaintiffs  had  be- 
gun a  previous  action  against  two  persons 
who  had  removed  that  property  to  recover 
16  L.R.A.(N.S.) 


the  value  of  plaintiffs'  interest  therein. 
The  court  held  the  action  not  maint«iiiable 
because  the  plaintiffs  had  elected,  by  pro- 
ceeding in  the  first  action  on  the  theory  of 
a  sale,  to  rely  upon  an  inconsistent  right. 
Judge  Peckham  said:  "The  plaintiffs  hav- 
ing, by  their  former  action,  in  effect,  sold 
this  very  property,  it  must  follow  that  at 
the  time  of  the  commencement  of  this  one 
they  had  no  cause  of  action  for  a  conver- 
sion in  existence  against  the  defendant  here- 
in. The  transfer  of  the  title  did  not  de- 
pend upon  the  plaintiffs  recovering  satisfac- 
tion in  such  action  for  the  purchase  price. 
It  waa  their  election  to  treat  the  transac- 
tion as  a  sale  which  accomplished  that  re- 
sult, and  that  election  was  proved  by  the 
complaint  already  referred  to.  But  it  is 
urged  that  this  election  of  the  plaintiffs  is 
not  binding  upon  them  in  favor  of  the  de- 
fendant herein,  because  it  was  only  against 
the  defendants  in  the  other  action  that  they 
made  their  election.  It  is  said  there  is  no 
case  to  be  found  where  an  election  has  been 
treated  as  binding  in  favor  of  a  stranger  to 
the  transaction,  and  that  the  defendant  here- 
in is  such  stranger  so  far  as  the  plaintiff's 
transaction  with  the  defendants  in  the  other 
action  is  concerned.  I  do  not  think  this 
claim  can  be  maintained.  In  the  first 
place,  what  is  the  nature  of  the  plaintiffs' 
act  in  electing  to  consider  the  transaction 
as  a  sale?  It  is  a  decision  or  determina- 
tion upon  their  part  to  in  effect  ratify  and 
proclaim  the  lawfulness  of  the  act  of  taking 
the  property;  and  it  is  an  assertion  on  the 
plaintiffs'  part  that  in  so  doing  the  plain- 
tiffs' interest  in  the  property  was  purchased, 
and  that  thereby  their  whole  title  was  trans- 
ferred and  they  ceased  to  own  any  part  of 
the  property,  and  that  those  who  took  it 
impliedly  promised  the  plaintiffs  to  pay  them 
the  value  of  their  interest  in  such  property. 
This  being  so,  why  does  not  such  transfer  of 
title  bind  the  plaintiffs  as  to  the  whole 
world?  Surely  the  title  which  plaintiffs 
once  had  in  the  property  cannot  at  the  same 
time  rest  with  them  and  pass  to  those  who 
took  it.  If  the  title  really  once  passed,  that 
would  be  a  fact  actually  existing,  which 
anybody  ought  to  have  the  right  to  prove 
if  it  became  material  in  protecting  his  own 
rights,  unless  there  were  some  equitable  con- 
siderations in  such  case  which  should  pre- 
vent it.  I  cannot  see  that  any  exist  here. 
With  full  knowledge  of  all  the  facts,  the 
plaintiffs  deliberately  elected  to  treat  the 
transaction,  in  which  this  defendant's  share 
was  well  known,  as  a  sale  of  the  property, 
and  now  they  propose  to  recover  from  this 
defendant  damages  for  the  conversion  by  him 
of  the  very  same  property  which  they  have 


Digitized  by 


Google 


1907. 


THOMAS  ▼.  SUGERMAN. 


1260 


already  said  they  sold  by  virtue  of  the  very 
transaction  which  they  now  claim  amounted 
to  a  conversion  of  the  property  by  this  de- 
fendant. Why  should  the  defendant  not  be 
permitted  to  set  up  such  sale  as  a  complete 
defense  to  this  action?  The  plaintiffs  have 
done  nothing  by  reason  of  defendant's  acts 
which  should  estop  him  from  setting  up  this 
defense.  Their  situation  has  not  since  been 
altered  for  the  worse  by  anything  the  de- 
fendant has  done.  If  not,  then  the  fact  that 
the  plaintiffs  sold  the  property  by  virtue  of 
the  transaction  which  they  now  seek  to 
treat  as  a  conversion  of  it  by  this  defendant 
must  and  ought  to  operate  as  a  perfect  bar 
to  the  maintenance  of  this  action.  And  this 
is  not  in  the  least  upon  the  principle  of 
equitable  estoppel.  It  is  upon  the  principle 
that  the  plaintiiTs,  by  their  own  free  choice, 
decided  to  sell  the  property,  and,  having  done 
so,  it  necessarily  follows  that  they  have  no 
cause  of  action  against  defendant  for  an  al- 
leged conversion  of  the  same  property  by  the 
same  acts  which  they  had  already  treated 
as  amounting  to  a  sale."  Terry  v.  Munger, 
121  N.  Y.  161,  168.  8  L.R.A.  216,  18  Am.  St. 
Rep.  803,  24  N.  E.  272;  Deitz  v.  Field,  10 
App.  Div.  429,  41  N.  Y.  Supp.  1087;  Butler 
v.  Hildreth,  6  Met.  49. 

The  judgment  of  the  court  below  is  af- 
firmed. 

IJaconibc,  Circuit  Judge,  dissenting 
(filed  October  18,  1907): 

I  am  unable  to  concur  with  the  majority 
of  the  court.  It  seems  to  me  that  a  trustee 
in  bankruptcy  does  not  perform  any  act  of 
election  of  which  some  debtor  of  the  bank- 
rupt can  take  advantage,  merely  because  he 
fulfils  his  statutory  duty  to  possess  himself 
of  all  the  property  in  bankrupt's  possession 
at  the  time  of  the  bankruptcy,  as  promptly 
aa  he  can.  It  is  conceded  that,  if  the  bankrupt 
had  kept  the  $30,000  in  a  private  safe  in 
some  deposit  company,  and,  upon  learning  of 
the  appointment  of  the  trustee,  had  delivered 
it  to  the  latter,  receipt  of  it  would  not  con- 
stitute an  election;  and  I  cannot  see  how 
the  situation  is  changed  by  the  circumstance 
that  the  bankrupt  delivers  it  in  obedience 
to  an  order  to  show  cause,  or  turns  over  only 
part  of  it  because  he  has  squandered  the  re- 
mainder. It  would  seem  to  be  a  disastrous 
rule  to  apply  that,  whenever  a  trustee  in- 
sists that  a  bankrupt  shall  turn  over  all  the 
property  in  his  possession,  he  thereby  ratifies 
by  election  all  sorts  of  transactions  which 
the  bankrupt  may  have  had  with  the  persons 
from  whom  he  got  the  property ;  and  I  am  not 
satisfied  that  the  authorities  cited  require 
such  an  extension  of  the  doctrine  of  election. 
16  l..R.A.(N.S.) 


CAIilFOBNIA  SUPREME  COURT, 

(In  Banc.) 

LOS    ANGELES    RAILWAY    (X)MPANY, 
Appt., 

V. 

CITY  OF  LOS  ANGELES,  Respt. 

(—  Cal.  — ,  92  Pac.  400.) 

Franchise  ^  forfeiture  —  self-executing 
statute. 

1.  A  statutory  provision  that  failure  to 
comply  with  the  provisions  of  the  ordinance 
granting  a  street-railway  right  of  way 
works  a  forfeiture  is  self-executing,  so  that, 
in  case  the  ordinance  provides  that  failure 
to  complete  the  work  within  the  time  lim- 
ited shall  forfeit  the  franchise,  no  judg- 
ment declaring  forfeiture  is  necessary. 
Municipal  corporations— railway  tracks 

^  forcible  interference. 

2.  A  city  may,  by  force,  resist  the  unau- 
thorized construction  of  street-railway 
tracks  upon  its  streets. 

(November  7,  1907.) 


Caae  Kote.  —  Bight  of  municipal  cor- 
poration to  resist  by  force  unauthor- 
ized use  of  street  by  railroad  or  street 
railway  company. 

A  search  has  disclosed  but  few  cases  pre- 
senting the  distinctive  point  indicated  in 
the  a^ve  title,  viz.,  whether,  assuming  or 
conceding  for  the  purposes  of  the  point  that 
the  use  of  the  street  by  the  railway  com- 
pany was  originally  unlawful,  or  has  since 
become  so,  the  municipality  may  resist  it 
by  force.  Cases  in  which  the  right  is  de- 
nied upon  the  ground  that  that  use  was  not 
unlawful  are,  of  course,  not  in  point. 

It  was  held  in  Delaware,  L.  &  W.  R.  Co. 
V.  Buffalo,  158  N.  Y.  478,  63  N.  E.  633, 
that  permission  given  to  a  railroad  com- 
pany by  legislative  and  municipal  authority 
to  cross  a  city  street  at  an  elevation  did 
not  constitute  permission  to  obstruct  near- 
ly one  half  of  the  width  of  the  street  by 
piers  and  abutments;  and  that  therefore 
the  railroad  company  could  not  enjoin  the 
city  and  its  street  commissioner  from  forci- 
bly removing  such  obstruction. 

An  injunction  to  prevent  city  officers 
from  arresting  engineers  and  otherwise  in- 
terfering with  the  unauthorized  switcliing 
of  cars  in  a  city  street  was  refused  in  At- 
lantic &.  B.  R.  Co.  V.  Montezuma,  122  Ga. 
1,  49  S.  E.  738. 

But  it  was  said  in  Spokane  Street  R.  Co. 
V.  Spokane  Falls,  6  Wash.  521,  33  Pac. 
1072,  that,  while  a  well-constructed  street 
railway,  if  unauthorized,  might  be  a  tech- 
nical nuisance,  it  was  not  dangerous  to 
either  life,  health,  or  property;  and  that, 
so  long  as  the  courts  were  open  for  the  de- 
termination of  such  controversies,  there  was 
no  call  for  violence  or  any  manner  of  op- 
pressive action,  on  the  part  of  the  eity.  al- 
though the  city  charter  provided  that  the 
city  might  cause  any  nuisance  to  be  abated. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Los  Angeles 
County  in  defendant's  favor  in  a  suit  to 
enjoin  interference  with  the  laying  of  tracks 
in  the  city  street.  Affirmed. 
The  facts  are  stated  in  the  opinion. 
Mr.  E^dward  E.  Bacon,  with  Messrs. 
Blcknell,  Gibson,  Trask,  Dnnn,  & 
Crntcher,  for  appellant: 

A  legislative  provision  for  the  forfeiture 
of  a  franchise  is  not  self-executing,  and  no 
forfeiture  takes  place  until  judicially  de- 
creed. 

2  Clark  &  M.  Priv.  Corp.  {$  312,  313,  p. 
869;  State  ex  rel.  Atty.  Gen.  v.  Atchison 
&  N.  R.  Co.  8  Am.  St.  Rep.  193,  note; 
Schulenberg  v.  Harriman,  21  Wall.  44,  22  L. 
ed.  551;  United  States  v.  Northern  P.  R. 
Co.  177  U.  S.  435,  44  L.  ed.  836,  20  Sup.  Ct. 
Rep.  706;  Frost  v.  Frostburg  Coal  Co.  24 
How.  278,  16  L.  ed.  637;  VVallamet  Falls 
Canal  &  Lock  Co.  v.  Kittridge,  5  Sawy.  44, 
Fed.  Cas.  No.  17,105;  Utah,  N.  &  C.  R.  Co. 
v.  Utah  it,  C.  R.  Co.  110  Fed.  879;  Iron 
Mountain  R.  Co.  v.  Memphis,  37  C.  C.  A. 
410,  96  Fed.  113;  Bloch  v.  O'Conner  Min. 
tt,  Mfg.  Co.  129  Ala.  528,  29  So.  925;  Leh- 
man T.  Warner,  61  Ala.  455;  Smith  v.  Tal- 
lassee  Branch  of  Cent.  PI.  Road  Co.  30  Ala. 
650;  Brown  v.  Wyandotte  k  S.  E.  R.  Co. 
68  Ark.  134,  56  S.  W.  862;  People  ex  rel. 
Sabichi  v.  Los  Angeles  Electric  R.  Co.  91 
Cal.  338,  27  Pac.  673;  New  York  &  N.  E. 
R.  Co.  V.  New  York,  N.  H.  A  H.  R.  Co.  62 
Conn.  274;  Wilmington  City  R.  Co.  v.  Wil- 
mington &  B.  S.  R.  Co.  8  Del.  Ch.  468,  46 
Atl.  12;  Union  Branch  R.  Co.  v.  East  Ten- 
nessee k  G.  R.  Co.  14  Qa.  327;  Logan  v. 
Vernon,  G.  &  R.  R.  Co.  90  Ind.  652;  State 
ex  rel.  Belden  v.  Fagan,  22  La.  Ann.  645; 
Atchafalaya  Bank  t.  Dawson,  13  La.  497; 
Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  679, 
66  L.R.A.  387,  67  Atl.  1001 ;  Bonaparte  v. 
Baltimore,  H.  &  L.  R.  Co.  75  Md.  340,  23 
Atl.  784 ;  Chesapeake  &  0.  Canal  Co.  v.  Bal- 
timore &.  O.  R.  Co.  4  Gill  &  J.  122;  Briggs 
V.  Cape  Cod  Ship  Canal  Co.  137  Mass.  71; 
Toledo  k  A.  A.  R.  Co.  v.  Johnson,  49  Mich. 
148,  13  N.  W.  492;  State  ex  rel.  Hahn  v. 
Minnesota  C.  R.  Co.  36  Minn.  2ii,  30  N. 
W.  816;  Bohannon  v.  Binns,  31  Miss.  365; 
Dorr  v.  Lev«e  Comrs.  (Miss.)  28  So.  938; 
Atlantic  k  P.  R.  Co.  v.  St.  Louis,  66  Mo. 
228;  State  ex  rel.  Kansas  City  v.  East  Fifth 
Street  R.  Co.  140  Mo.  539,  38  L.R.A.  218,  62 
Am.  St.  Rep.  742,  41  S.  W.  955;  Nebraska 
Teleph.  Co.  v.  Fremont,  72  Neb.  25,  99  N. 
W.  811;  Sewell's  Falls  Bridge  v.  Fisk,  23 
N.  H.  171;  New  Jersey  Southern  R.  Co. 
V.  Long  Branch,  39  N.  J.  L.  28 ;  New  York 
k  L.  1.  Bridge  Co.  v.  Smith,  148  N.  Y.  540, 
42  N.  E.  1088;  Re  Brooklyn  Elev.  R.  Co. 
125  N.  \.  434,  26  N.  E.  474;  Ashcville  Street 
R.  Co.  v.  Asheville,  109  N.  C.  688,  14  S.  E. 
316;  State  ex  rel.  Linley  v.  Bryce,  7  Ohio, 
15  L.R.A.(N.S.) 


82;  Western  Pennsylvania  R.  Co.'s  Appeal, 
104  Pa.  399;  State  ex  rel.  Spartanburg  v. 
Spartanburg  C.  k  G.  R.  Co.  61  S.  C.  129, 
28  S.  E.  145;  Parker  v.  Bethel  Hotel  Co. 
96  Tenn.  252,  31  L.R.A.  706,  34  S.  W. 
209;  Galveston,  H.  &  S.  A.  R.  Co.  v.  SUto, 
81  Tex.  672,  17  S.  W.  67;  Dem  v.  Salt 
Lake  City  R.  Co.  19  Utah,  46,  56  Pao. 
556;  Vermont  &  C.  R.  Co.  v.  Vermont 
C.  R.  Co.  34  Vt.  2;  Pixley  v.  Roanoke 
Nav.  Co.  76  Va.  320;  Greenbrier  Lunilier 
Co.  v.  Ward,  30  W.  Va.  43,  3  S.  E.  227; 
Milwaukee  Electric  R.  &  Light  Co.  v. 
Milwaukee,  95  Wis.  39,  36  L.R.A.  45,  60 
Am.  St.  Rep.  81,  69  N.  W.  794;  Atty.  Gen. 
v.  Superior  k  St.  C.  R.  Co.  93  Wis.  604, 
67  N.  W.  1138. 

The  alleged  forfeiture  of  plaintiff's  fran- 
chise can  be  enforced  or  asserted  only  by 
the  state. 

Briggs  V.  Cape  Cod  Ship  Canal  Co.;  Gal- 
veston, H.  k  S.  A.  R.  Co.  V.  State;  Schulen- 
berg ▼.  Harriman;  Milwaukee  Electric  R. 
k  Light  Co.  T.  Milwaukee;  and  State  ex  rel. 
Kansas  City  v.  East  Fifth  Street  R.  Co., — 
supra;  Mobile  v.  Louisville  &  N.  R.  Co.  84 
Ala.  115,  6  Am.  St.  Rep.  342,  4  So.  106; 
People's  Pass.  R.  Co.  v.  Memphis  City  R.  Co. 
10  Wall.  38,  19  L.  ed.  844;  Eichels  v.  Evans- 
ville  Street  R.  Co.  78  Ind.  261,  41  Am.  Rep. 
562;  Elliott,  Roads  &  Streets,  2d  ed.  {  739; 
Wright  v.  Nagle,  101  U.  S.  791,  26  L.  ed. 
921 ;  City  R.  Co.  v.  Citizens'  Street  R.  Co. 
166  U.  S.  557,  41  L.  ed.  1114,  17  Sup.  Ct. 
Rep.  653;  Walla  Walla  v.  Walla  Walia 
Water  Co.  172  U.  S.  1,  43  L.  ed.  341,  19  Sup. 
Ct.  Rep.  77;  Mercantile  Trust  k  D.  Co.  v. 
Collins  Parte  k  Belt  R.  Co.  99  Fed.  812; 
People  ex  rel.  Sabichi  v.  Los  Angeles  Elec- 
tric R.  Co.  supra;  People  ex  rel.  WarSol<l 
v.  Sutter  Street  R.  Co.  117  Cal.  604,  49 
Pac.  736;  San  Luis  Obispo  T.  Fitzgerald, 
126  Cal.  279,  58  Pac.  699. 

Defendant  cannot  lawfully  oust  the  plain- 
tiff of  possession  by  force,  nor  destroy  its 
property. 

Easton,  S.  E.  k  W.  E.  Pass.  R.  Co.  v. 
Easton,  133  Pa.  505,  19  Am.  St.  Rep.  658, 
19  Atl.  486 ;  Asheville  Street  R.  Co.  v.  Ashe- 
ville and  Iron  Mountain  R.  Co.  v.  Mem- 
phis, supra;  Spokane  Street  R.  Co.  v.  Spo- 
kane Falls,  6  Wash.  621,  33  Pac.  1072;  Ne- 
braska Teleph.  Co.  v.  Fremont,  supra. 

Messrs.  W.  B.  Mathews,  Iieslie  R. 
Hewitt,  Herbert  J.  Goudge,  and  Lewis 
B.  Works,  for  respondent: 

The  forfeiture  was  self-executing. 

Re  Brooklyn,  W.  k  N.  R.  Co.  72  N.  Y. 
245;  Brooklyn  Steam  Transit  Co.  v.  Brook- 
lyn, 78  N.  Y.  624;  Re  Brooklyn.  W.  A 
N.  R.  Co.  81  N.  Y.  60;  BywaUrs  v. 
Paris  &  G.  N.  R.  Co.  73  Tex.  624,  11  S. 
W.  856;  Peavey  v.  Calais  R.  Co.  30  Me.  498; 
Rnrland  v.  I^wis,  43  Cal.  569;  Oakland  R. 
Co.  V.  (.  akland,  B.  k  F,  V.  R.  Co.  45  Cal. 

Digitized  by  V^jOO^  ItT 


1907. 


LOS  ANGELES  ft.  CO.  v.  LoS  ANGELES. 


1271 


365,  13  Am.  Rep.  181;  Upfaam  y.  Hosking, 
62  Cal.  250;  Areata  v.  Areata  &  U.  River  R. 
Co.  02  Cal.  639,  28  Pac.  676;  People  ex  rel. 
Sabichi  t.  Log  Angeles  Electric  R.  Co.  91 
Cai.  338,  27  Pac.  673;  Santo  Rosa  City  R. 
Co.  V.  Central  Street  R.  Co.  112  Cal.  436, 
44  Pac.  733. 

The  city  has  the  right  to  prevent  the 
further  construction  of  a  street  railway  un- 
der such  franchise,  and  to  remove  the  tracks 
laid. 

Brooklyn  Steam  Transit  Co.  v.  Brooklyn, 
supra;  Re  Brooklyn,  W.  &  N.  R.  Co.  72 
N.  Y.  245;  Omnibus  R.  Co.  v.  Baldwin,  57 
Cal.  160 ;  Pacific  R.  Co.  v.  Leavenworth  City, 
1  Dill.  303,  Fed.  Cas.  No.  10,640;  Southern 
P.  Co.  v.  Pomona,  144  Cal.  339,  77  Pac.  929. 

Beatty,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  the  plaintiff — a 
street  railway  corporation — from  a  judg- 
ment of  the  superior  court  denying  its 
prayer  for  an  injunction  restraining  the  de- 
fendant from  interfering  with  the  exercise 
of  an  alleged  franchise.  The  record  consists 
of  the  pleadings,  certoin  stipulated  facts, 
and  the  decree,  from  which  it  appears  that, 
by. an  ordinance  of  the  city  of  Los  Angeles, 
duly  adopted  May  11,  1897,  the  predecessors 
of  plaintiff  were  granted  a  franchise  to  con- 
struct and  operate  a  street  railway  over  and 
along  certain  streets  of  that  city,  the  work 
of  construction  to  be  commenced  within  six 
months,  and  completed  within  eighteen 
months  from  the  passage  of  the  ordinance. 
By  a  subsequent  ordinance  the  time  of  com- 
pletion was  extended  six  months,  but  at 
the  end  of  this  extended  time — ^May  11, 
1890 — only  1%  miles  out  of  4%  miles  of  the 
projected  road  had  been  built,  leaving  1 
mile  at  one  end  and  2  miles  at  the  other 
end  of  the  route  covered  by  the  franchise  en- 
tirely vacant  and  unoccupied,  in  which  con- 
dition it  remained  until  May  1,  1903,  a 
period  of  four  years.  One  of  the  express 
conditions  contoined  in  the  ordinance  grant- 
ing the  franchise  was  the  following:  "If 
said  road  is  not  fully  completed  and  in  op- 
eration within  said  time,  then  this  fran- 
chise shall  be  forfeited  as  to  the  portion 
thereof  uncompleted."  The  grantees  of  the 
franchise  paid  the  city  therefor  the  sum  of 
$5,000.  No  ordinance  declaring  the  fran- 
chise forfeited  was  ever  passed  or  adopted, 
but,  on  May  15,  1903,  while  the  plaintiff 
was  engaged  in  the  work  of  extending  its 
tracks  over  a  portion  of  the  route  described 
in  the  ordinance  which  had  been  left  un- 
occupied from  May  11,  1899  to  May  1,  1903, 
the  defendant,  by  its  police  officers  and  sup- 
erintendent of  streets,  entered  upon  this  new 
construction,  compelled  plaintiff  to  suspend 
work,  and  threatened  to  tear  up  and  remove 
the  newly  laid  tracks.  To  enjoin  this  pro- 1 
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ceeding  the  present  action  was  commenced 
May  15,  1903.  It  appears  from  the  decree 
that  an  injunction  pendente  lite  was  issued 
restraining  defendant,  its  officers,  agents, 
etc.,  from  tearing  up,  removing,  destroying, 
or  in  any  wise  interfering  with,  the  new 
portion  of  the  track  then  in  process  of  con- 
struction; and  this  temporary  injunction 
remained  in  force  until  October  12,  1905, 
when  it  was  dissolved  by  the  final  decree 
from  which  this  appeal  is  prosecuted. 

The  question  whether  the  superior  court 
erred  in  dissolving  the  temporary  injunction 
and  denying  a  permanent  injunction  depends 
mainly  upon  the  further  question  whether 
the  franchise  of  plaintiff  was  forfeited  ipso 
facto  by  its  failure  to  complete  the  road 
within  the  time  limited  by  the  grant.  The 
respondent  claims  that  it  was  so  forfeited 
under  the  provisions  of  i  502  of  the  Civil 
Code,  while  the  appellant  contends  that, 
without  a  decree  declaring  a  forfeiture  in  an 
action  by  the  attorney  general  in  behalf  of 
the  stote,  the  franchise  remained  unimpaired. 
It  is  argued  in  support  of  this  view  that 
nothing  is  involved  in  this  controversy  be- 
yond the  respective  rights  of  the  plaintiff 
and  defendant  growing  out  of  and  dependent 
upon  the  ordinance  granting  the  franchise, 
which,  it  is  contended,  embraces  all  the 
terms  ot  the  contract,  and  which,  upon  the 
received  construction  of  grants  providing  for 
forfeitures  upon  breach  of  conditions  subse- 
quent, means  no  more  than  that  their  breach 
entitles  the  grantor  to  maintoin  an  action  to 
enforce  the  forfeiture.  The  respondent,  on 
the  other  hand,  contends  that  i  .50.2  of 
the  Civil  Code,  in  force  at  the  date  of  the 
grant,  is  a  part  of  the  contract;  and  that  it 
is  self-executing  in  working  a  forfeiture  for 
failure  to  complete  the  construction  of  the 
road  within  the  time  specified  in  the  or- 
dinance. 

We  agree  with  the  appellant  that  the 
rights  of  the  parties  are  measured  by  the 
terms  of  their  contract,  but  we  think  the 
stotute  (Civil  Code,  {  502)  enters  into  the 
contract,  and  that  its  provisions  must  be 
token  into  account  in  construing  the  con- 
tract. The  city,  in  granting  a  street-rail- 
way franchise,  is  but  an  agency  of  the  stote ; 
and,  if  there  were  any  conflict  between  the 
ordinance  containing  the  grant  and  the 
general  laws  of  the  stoto,  the  latter  would 
govern.  In  this  case,  however,  there  is  no 
conflict.  The  ordinance  provides  that  in 
case  of  a  failure  to  complete  the  work  with- 
in the  time  limited  the  franchise  shall  be 
forfeited,  but,  if  this  provision  is  not  self- 
executing,  it  is  not  in  conflict  with  a  provi- 
sion of  the  statute  which  is  self -executing ; 
and  so  the  only  question  is  as  to  the  proper 
construction  of  these  words  of  §  502  of 
the  Civil  Code:    "A  failure  to  comply  with 
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either  of  the  foregoing  provisions  of  this  sec- 
tion, or  with  either  of  the  provisions  of  the 
ordinance  granting  said  right  of  way,  works 
a  forfeiture  of  the  right  of  way  and  also  of 
the  franchise,  etc."  We  are  of  the  opinion 
that  the  words  italicized  make  the  statute 
aelf -executing.  A  judgment  declaring  and 
enforcing  a  forfeiture  does  nothing  more 
than  work  a  forfeiture;  and,  when  a  breach 
of  condition  works  a  forfeiture  there  is  no 
office  for  a  judgment  to  perform,  except,  per- 
haps, to  supply  conclusive  evidence  of  the 
fact, — evidence  which  may  in  certain  contin- 
gencies be  useful,  though  not  for  all  purposes 
essential. 

Our  conclusion  upon  this  point  is  fully 
supported  by  the  cases  of  Oakland  R.  Co.  v. 
Oakland,  B.  &.  F.  V.  R.  Co.  45  Cal.  365,  13 
Am.  Rep.  181,  and  Upham  v.  Hosking,  62 
Cal.  250.  In  neither  case  was  the  language 
providing  for  a  forfeiture  any  stronger  or 
more  explicit  than  the  language  of  {  502, 
Civil  Code,  but  in  both  it  was  held  that  the 
forfeiture  was  complete  upon  failure  to  com- 
ply with  the  conditions  of  the  respective 
grants.  Those  decisions  have  been  frequent- 
ly cited  and  never  overruled  by  this  court, 
though  questioned  in  other  jurisdictions. 
Borland  v.  Lewis,  43  Cal.  669,  is  another 
case  in  which  the  provision  for  a  forfeiture 
was  held  to  be  self-executing,  but  there  the 
language  of  the  statute  was  different  and 
stronger  than  that  in  question  here.  A 
large  number  of  decisions  in  other  juris- 
dictions are  cited  by  the  appellant,  many 
of  which  support  its  contention;  and  many 
of  an  opposite  tendency  are  cited  by  respond- 
ent. We  do  not  consider  it  necessary  to  re- 
view these  cases,  since  our  own  decisions 
must  control.  The  decision  in  People  ex 
rel.  Sabichi  v.  Los  Angeles  Electric  R.  Co. 
91  Cal.  338,  27  Pac.  673,  so  far  as  it  touches 
the  question  we  are  considering,  implies 
that,  if  the  time  allowed  for  construction 
had  expired  before  the  commencement  of  the 
action,  the  franchise  would  have  been  for- 
feited; but  the  question  whether  the  provi- 
sion of  {  502,  Code  of  Civil  Procedure,  for 
forfeiture  of  the  franchise  for  failure  to 
complete  the  work  in  time  is  self-executing, 
would  not  have  been  involved.  In  Santa 
Rosa  City  R.  Co.  v.  Central  Street  R.  Co. 
112  Cal.  436,  44  Pac.  733,  the  question 
was  involved  and  the  final  affirmance  of  the 
judgment  of  the  superior  court  by  reason 
of  the  equal  division  of  the  qualified  jus- 
tices of  this  court  was  in  effect  a  decision 
that  the  forfeiture  in  such  cases  is  self- 
executing.  It  follows  from  this  conclusion 
that  the  plaintiff,  having  forfeited  its  right 
to  use  or  occupy  the  street  which  it  had  left 
vacant  for  four  years  after  the  expiration 
of  the  time  limited  for  the  completion  of  its 
road,  had  no  more  right  to  lay  its  track 
15  L.R.A.(N.S.) 


there  than  one  who  had  never  been  granted  a 
right  of  way,  and  the  city  was  clesrly  within 
its  right  in  preventing  the  trespass. 

Some  cases  are  cited  in  support  of  the  con- 
tention that,  even  if  the  right  of  way  waa 
forfeited  ipso  facto  on  the  12th  of  May, 
1889,  the  city  could  not  lawfully  oust  plain- 
tiff from  the  possession  of  the  street  by 
force.  But  those  cases  are  not  in  point. 
The  plaintiff  was  not  in  possession.  It 
was  attempting  unlawfully  to  take  posses- 
sion, and  the  city  was  merely  resisting  an 
unlawful  entry  upon  a  street  which  ita 
duty  to  the  public  required  it  to  keep 
clear  of  unauthorized  obstructions. 

The  judgment  of  the  Superior  Court  ia 
affirmed. 

We  concur:  Shaw,  J.;  McFarland,  J.; 
SIoss,  J.;  Angellotti,  J.;  Lorigan,  J. 


UNITED     STATES    CIRCUIT    COURT 
OF  APPEALS,  NINTH  CIRCUIT. 

8.  R.  PRICE,  Appt., 

v. 

UNITED  STATES  OF  AMERICA. 

(—  C.  C.  A.  — ,  156  Fed.  950.) 

Plea  In   bar  —  former   acquittal  —  suf- 
ficiency. 

1.  A  plea  in  bar  to  a  criminal  prosecu- 
tion that  a  consular  court  (with  jurisdic- 
tion only  to  hold  a  preliminary  examina- 
tion with  a  view  to  holding  accused  for 
trial  in  a  higher  court)  dismissed  the 
charges  against  defendant  and  served  upon 
him  new  charges  upon  which  he  was  held  to 
answer  before  the  court  now  trying  him 
does  not  necessarily  aver  an  acquittal  of 
the  charges  of  which  he  is  now  accused,  but 


Case    Note,  —  Pointing    unloaded    fire- 
arm as  assault. 

It  would  seem  that  the  authorities  are 
unanimous  in  holding  that  pointing  an  un- 
loaded firearm  in  a  threat«ning  manner  does 
not  constitute  an  assault  with  a  deadly 
weapon.  State  v.  Godfrey,  17  Or.  300,  11 
Am.  St.  Rep.  830,  20  Pac.  626;  People  v. 
Sylva,  143  Cal.  62,  76  Pac.  814. 

In  State  v.  Napper,  6  Nev.  113,  defend- 
ant was  "indicted  for  assault  with  a  deadly 
weapon  with  intent  to  commit  murder,  and 
convicted  of  an  assault  with  a  deadly 
weapon  with  intent  to  inflict  a  bodily  in- 
jury." A  statute  defined  an  assault  as 
"an  unlawful  attempt,  coupled  with  present 
ability,  to  commit  a  violent  injury  upon 
the  person  of  another."  The  court  held 
that  the  conviction  could  not  be  sustained 
because  there  was  no  allegation,  nor  proof, 
that  the  gun  which  defendant  pointed  at 
witness,  threatening  to  shoot,  was  loaded; 
there   being  no  presumption   that  the  gun 
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is  consistent  with  the  oonclusion  that  the 
consular  court  did  not  determine  the  ques- 
tion of  guilt  or  innocence,  but  merely  re- 
quired a  new  complaint  to  be  filed,  and  held 
him  to  answer  before  the  court  having  juris- 
diction of  the  cause. 

Assault  with  dangerous  weapon  —  iin> 
loaded  pistol. 

2.  An  assault  with  a  dangerous  weapon 
cannot  be  committed  by  pointing  at  anotner 
an  unloaded  pistol,  although  the  person 
toward  whom  it  is  pointed  does  not  know 
that  the  weapon  is  not  loaded,  and  is  put 
in  fear  by  the  act. 

Assault  —  unloaded  pistol. 

3.  An  assault  may  be  committed  by 
pointing  at  another  an  unloaded  pistol  if 
the  person  at  whom  it  is  pointed  does  not 
known  that  it  is  unloaded,  and  is  £ut  in 
apprehension  by  the  act. 

(November  6,  1907.) 

APPEAL  by  defendant  from  a  judgment 
of  the  United  States  Court  for  China 
convicting  him  of  an  assault  with  a  dan- 
gerous weapon.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert,  Circuit  Judg^,  and 
De  Haven  and  Hunt,  District  Judges. 

Mr.  Bert  Schleslnger,  for  appellant: 

Pointing  at  a  person  an  unloaded  firearm 
of  whatsoever  size  or  dimensions  does  not 
constitute  an  assault. 

Klein  v.  State,  0  Ind.  App.  365,  53  Am. 
St.  Rep.  354,  36  N.  E.  763;  Stete  v.  Napper, 
6  Nev.  113;  McKay  v.  Stete,  44  Tex.  43; 


Reg.  V.  Baker,  1  Car.  &  K.  254  j  Reg.  v. 
James,  1  Car.  &  K.  530;  Blake  v.  Barnard, 
9  Car.  &  P.  626  J  Reg.  v.  Oxford,  9  Car.  & 
P.  525;  Fastbinder  v.  State,  42  Ohio  St. 
341 ;  Chapman  v.  State,  78  Ala.  463,  56  Am. 
Rep.  42;  SUte  v.  Godfrey,  17  Or.  300,  11 
Am.  St.  Rep.  830,  20  Pac.  626;  People  v. 
Sylva,  143  Cal.  62,  76  Pac.  814;  Burton  v. 
State,  3  Tex.  App.  408,  30  Am.  Rep.  146; 
Jackson  v.  United  States,  42  C.  C.  A.  462, 
102  Fed.  485. 

The  court  erred  in  not  sustaining  appel- 
lant's plea  of  once  in  jeopardy. 

People  V.  McDaniels,  137  Cal.  192,  59  L.R. 
A.  578,  92  Am.  St.  Rep.  81,  69  Pac.  1006; 
Bishop,  New  Crim.  Law,  {  1058;  People  v. 
Defoor,  100  Cal.  165,  34  Pac  642;  Re  Ben- 
nett, 84  Fed.  326. 

Mr.  Robert  T.  Devlin  for  appellee. 

De  Haven,  District  Judge,  delivered  the 
opinion  of  the  court: 

The  defendant  was  charged  by  informa- 
tion, fined  in  the  United  States  court  for 
China,  with  the  crime  of  assault  with  a 
dangerous  weapon,  was  tried,  convicted,  and 
sentenced  to  imprisonment  for  the  term  of 
six  months  in  the  jail  of  the  American  con- 
sul at  Shanghai.  The  case  is  before  us  on 
an  appeal  by  the  defendant  from  this  judg- 
ment. 

1.  The  court  did  not  err  in  overruling  the 
defendant's  "plea  in  bar,"  in  which  he  al- 
lied facts  in  support  of  a  plea  of  former  ac- 
quittal of  the  same  offense  by  the  United 


was  loaded,  so  that  the  burden  of  proof 
was  on  the  state. 

In  State  v.  Atkinson,  141  N.  C.  734,  63 
S.  E.  228,  accused  was  indicted  for  assault 
with  a  deadly  weapon,  to  wit,  a  pistol.  The 
court  charged  the  jury  that,  if  the  state 
"had  satisfied  them  beyond  a  reasonable 
doubt  that  the  defendant  pointed  a  pistol  at 
the  prosecutor,  whether  loaded  or  not,  it 
would  be  an  assault,"  and  to  find  the  defend- 
ant guilty,  which  charge  was  held  correct; 
but  this  case  is  governed  expressly  by  stat- 
ute. 

In  Reg.  V.  James,  1  Car.  &  K.  529,  de- 
fendant was  indicted  for  pointing  a  loaded 
gun  with  intent  to  commit  murder.  -The 
gun  was  not  properly  primed,  so  that  it 
would  not  go  off,  and  the  court,  in  holding 
the  defendant  guilty  of  neither  felony  nor 
assault,  said :  It  is  only  an  assault  to  point 
a  loaded  gun  at  another ;  but  this  rifie  proved 
not. to  be  so  loaded  as  to  be  able  to  be  dis- 
charged. 

In  Blake  v.  Barnard,  9  Car.  &  P.  626,  de- 
fendant was  indicted  for  assault  by  point- 
ing a  loaded  pistol  at  the  plaintiff  and 
threatening  to  shoot  therewith,  and  the 
court  charged  that,  unless  the  jury  believed 
that  the  pistol  was  loaded,  they  must  find 
for  the  defendant. 

The  cases  are  in  conflict  as  to  whether 
pointing  an  unloaded  firearm  amounts  to  a 
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simple  assault.  It  has  been  held  that  a 
defendant  is  not  guilty  of  assault  for  point- 
ing an  unloaded  firearm  at  another  in  a 
threatening  manner,  even  though  the  other, 
supposing  the  gun  to  be  loaded,  is  put  in 
actual  fear  of  death  or  great  bodily  harm. 
Klein  v.  State,  9  Ind.  App.  365,  53  Am.  St. 
Rep.  354,  36  N.  £.  763;  McKay  v.  SUte,  44 
Tex.  43;  State  v.  Godfrey  and  People  v. 
Sylva,  supra. 

So,  in  Chapman  v.  State,  78  Ala.  463,  56 
Am.  Rep.  42,  it  was  held  that  pointing  an 
unloaded  pistol  at  another  would  not 
amount  to  criminal  assault,  though  perhaps 
the  facts  might  sustain  a  civil  suit  for  dam- 
ages. 

But  it  has  been  held,  on  the  other  band, 
that  where  one,  in  a  threatening  manner, 
presents  a  firearm  apparently  loaded,  where- 
by another  is  put  in  actual  fear  of  death, 
or  great  bodily  harm,  he  is  guilty  of  as- 
sault, though  the  gun,  in  fact,  is  unloaded. 
Com.  V.  White,  110  Mass.  407;  Stete  v. 
Shepard,  10  Iowa,  127;  Beach  v.  Hancock, 
27  N.  H.  223,  59  Am.  Dec.  373;  Stete  v. 
Smith,  2  Humph.  457;  Stete  v.  Archer,  8 
Kan.  App.  737,  64  Pac.  927. 

In  Burton  v.  Stete,  3  Tex.  App.  408,  30 
Am.  Rep.  146,  the  prisoner  was  indici^d 
for  assaulting  the  prosecutor  with  a  deadly 
weapon,  and  convicted  thereunder  of  sim- 
ple assault.    On  appeal,  the  indictment  was 
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States  consular  court  at  Shanghai.  In  over- 
ruling this  plea,  the  judge  of  the  court  be- 
low said :  "From  the  allegation  of  the  plea  it 
is  evident  that  the  accused  was  not  placed 
on  trial  on  a  valid  information,  since  it  ap- 
pears that  the  information  contained  three 
distinct  charges,  in  no  one  of  which  was  de- 
fendant charged  with  assault.  The  consul 
general  has  no  jurisdiction  of  the  offense 
charged  in  the  information  in  which  the  ac- 
cused is  now  on  trial.  If  he  had  any  juris- 
diction at  all,  it  was  to  hold  a  preliminary 
examination  with  view  to  holding  the  ac- 
cused for  trial  by  a  higher  court.  It  appears 
from  the  allegations  of  the  complaint  (plea 
in  bar?)  that  the  consul  general  exercised 
only  this  jurisdiction.  The  proceedings  be- 
fore him,  therefore,  cannot  be  pleaded  in  the 
bar  to  this  action." 

We  cannot  say  from  the  record  before  us 
that  the  court  erred  in  its  construction  of 
defendant's  plea,  and  the  exhibits  attached 
thereto  showing  the  proceedings  before  the 
consul  general  at  Shanghai.  The  allegation 
that,  after  hearing  the  testimony  in  the  pro- 
ceeding relied  on  as  a  bar,  the  consular 
court  "dismissed  all  the  charges  against  the 
defendant  and  discharged  defendant  there- 
from, and  at  the  same  time  served  upon  the 
defendant  new  charges,"  upon  which  he  was 
held  to  answer  before  the  United  States 
court  for  China,  is  not  an  averment  that  the 
defendant  was  in  that  proceeding  tried  upon 
the  present  charge,  or  of  any  offense  in- 
cluded therein,  and  adjudged  not  guilty  by 


the  consular  court,  and  is  entirely  consist- 
ent with  the  conclusion  that  that  court  did 
not  in  the  proceeding  before  it  determine 
the  guilt  or  innocence  of  the  defendant,  but, 
after  hearing  evidence,  required  a  new  com- 
plaint to  be  filed,  charging  him  with  an  as- 
sault with  a  deadly  weapon,  and  held  him 
to  answer  for  that  offense  before  the  United 
States  court  for  China. 

2.  The  court  found,  and  there  is  evidence 
to  justify  the  finding,  that  the  defendant,  at 
the  time  and  place  stated  in  the  informa- 
tion, while  engaged  in  an  angry  altercation 
with  the  complaining  witness,  without  justi- 
fication, and  within  shooting  distance,  drew 
a  revolver  and  pointed  it  toward  the  wit- 
ness in  a  threatening  manner,  putting  him 
in  such  fear  that  he  got  under  a  table  for 
safety.  The  court  also  found,  and,  indeed, 
the  fact  is  undisputed,  that  the  pistol  was 
unloaded,  but  this  was  not  known  to  the 
complaining  witness.  We  think,  upon  the 
facts  stated,  the  judgment  of  the  court  con- 
victing the  defendant  of  the  offense  of  an  as- 
sault with  a  dangerous  weapon  cannot  be 
sustained.  In  order  to  constitute  that  of- 
fense, a  dangerous  weapon  must  be  used  in 
making  the  assault.  The  use  of  a  dan- 
gerous weapon  is  what  distinguishes  the 
crime  of  an  assault  with  a  dangerous 
weapon  from  a  simple  assault.  A  dan- 
gerous weapon  "is  one  likely  to  produce 
death  or  great  bodily  injury."  United 
States  V.  Williams  (C.  C.)  2  Fed.  64.  Or 
perhaps  it  is  more  accurately  described  as 


held  sufficient,  although  it  was  not  alleged 
that  the  pistol  was  loaded,  the  burden  of 
proving  that   fact  being  on   the   defendant. 

In  Reg.  V.  St.  George,  9  Car.  &  P.  483, 
the  doctrine  is  supported  by  dicta,  at  least, 
that  defendant  may  be  guilty  of  assault  for 
pointing  a  pistol  at  another  in  a  threaten- 
ing manner,  although  the  same  is  unloaded. 

The  decisions  are  not  altogether  in  har- 
mony as  to  whether  a  firearm  is  presumed 
to  be  loaded  from  the  fact  that  it  is  pre- 
sented, accompanied  with  a  threat  to  shoot. 
It  has  been  held  that,  in  a  prosecution  for 
assault  for  pointing  a  gun  at  a  prosecuting 
witness,  accompanied  by  threats  to  shoot, 
the  fact  that  the  gun  is  unloaded  is  a  mat- 
ter of  defense,  and  must  be  proved  by  ac- 
cused, for  it  will  be  presumed  that  the  gun 
was  loaded,  thereby  casting  the  burden  of 
proof  upon  the  defendant.  Caldwell  v. 
State,  5  Tex.  18;  Crow  v.  State,  41  Tex. 
468;  Burton  v.  State,  supra;  State  v.  Cher- 
ry, 33  N.  C.  (U  Ired.  L.)  475  (in  which  the 
court  questions  whether  a  defendant  may 
be  charged  with  assault  for  pointing  an 
unloaded  gun  at  another  in  a  threatening 
manner ) . 

In  State  v.  Herron,  12  Mont.  230,  33  Am. 
St.  Rep.  676,  29  Pac.  819,  accused  was  in- 
dicted for  assault  with  a  deadly  weapon  in 
that  he  pointed  a  rifle  at  prosecuting  wit- 
ness, saying:  "Turn  around  or  I  will  blow 
16  L.RJ^.(N.S.) 


your  head  off."  The  trial  court  directed  a 
verdict  for  accused  because  the  prosecution 
had  not  shown  that  the  gun  was  loaded.  On 
appeal,  the  judgment  of  the  lower  court 
%vas  reversed,  the  court  saying:  "Although 
there  is  a  division  of  views  in  the  decided 
cases,  we  think  that  the  better  opinion  is 
that,  if  a  firearm  is  the  alleged  deadly 
weapon, — a  weapon  the  only  ordinary  use 
of  which  is  by  its  being  loaded, — if  it  be 
pointed  at  the  complainant  in  a  threatening 
manner,  if  defendant  make  threats  to  shoot, 
if  the  circumstances  are  such  as  would  ex- 
ist if  one  were  using  a  loaded  gun, — in 
short,  that,  if  all  the  elements  of  the  of- 
fense be  made  out,  as  required  by  the  crimi- 
nal laws  and  procedure,  except  the  direct, 
we  may  say  visual,  proof  that  the  weapon 
is  loaded, — under  these  circumstances  a  di- 
rection to  the  jury  to  acquit  is  error;  and 
the  fact  that  the  gun  was  unloaded  (if  such 
be  the  fact)  is  a  matter  of  defense." 

But  it  has  been  held,  on  the  other  hand, 
that  no  presumption  that  a  gun  is  loaded 
arises  from  the  fact  that  a  defendant  points 
it  at  another,  threatening  to  shoot;  and,  in 
an  action  for  assault  therewith,  the  burden 
is  on  the  state  to  prove  that  the  firearm 
was  loaded.  State  v.  Napper,  6  Ner.  113; 
People  T.  Jacobs,  29  Cal.  679. 
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«  weapon  which  in  the  manner  in  which  it 
is  used  or  attempted  to  be  used  may  endan- 
ger life  or  inflict  great  bodily  harm.  And 
it  is  perfectly  clear  that  an  unloaded  pistol, 
when  used  in  the  manner  shown  by  the  evi- 
dence in  this  case,  is  not,  in  fact,  a  danger- 
ous weapon.  If  the  defendant  had  struck 
or  attempted  to  strike  with  it,  the  question 
whether  it  was  or  was  not  a  dangerous  weap- 
on in  the  manner  used,  or  attempted  to  be 
used,  would  be  one  of  fact;  but  the  courts 
quite  uniformly  hold  as  a  matter  of  law  that 
an  unloaded  pistol,  when  there  is  no  attempt 
to  use  it  otherwise  than  by  pointing  it  in  a 
threatening  manner  at  another,  is  not  a  dan- 
gerous weapon. 

But,  while  the  evidence  does  not  show 
that  the  defendant  committed  the  crime  of 
an  assault  with  a  dangerous  weapon,  it  is 
yet  sufficient  to  prove  him  guilty  of  the  mi- 
nor offense  of  assault.  It  is  true,  as  con- 
tended by  counsel  for  appellant,  that  it  has 
been  adjudged  in  many  cases  that  pointing 
an  unloaded  pistol  at  another,  accompanied 
by  a  threat  to  shoot,  does  not  constitute  an 
assault.  This  was  so  held  in  Klein  v.  State, 
9  Ind.  App.  365,  S3  Am.  St.  Rep.  354,  36 
N.  E.  763;  Chapman  v.  State,  78  Ala.  403, 
56  Am.  Rep.  42,  and  People  v.  Sylva,  143 
Cal.  62,  76  Pac.  814,  relied  upon  by  defend- 
ant; and  other  cases  may  be  cited  to  the 
same  effect.  The  cases  from  Indiana  and 
California  are  based  upon  a  statute  in  force 
in  each  of  these  states,  defining  an  assault 
as  "an  unlawful  attempt  coupled  with  a 
present  ability  to  commit  a  violent  injury 
upon  the  person  of  another."  Chapman  v. 
State,  supra,  does  not  rest  upon  any  statute, 
but  lays  down,  the  broad  rule  "that  there 
can  be  no  criminal  assault  without  a  pres- 
ent intention,  as  well  as  present  ability,  of 
using  some  violence  against  the  person  of 
another."  We  do  not  concur  in  this  state- 
ment of  the  law,  and  in  our  opinion  the  true 
rule  is  stated  by  Mr.  Bishop  in  his  work  on 
Criminal  Law  (vol.  2,  3d  ed.  §  53),  in  the 
following  language:  "There  is  no  need  for 
the  party  assailed  to  be  put  in  actual  peril, 
if  only  a  well-founded  apprehension  is  cre- 
ated; for  his  suffering  is  the  same  in  the 
one  case  as  in  the  other,  and  the  breach  of 
the  public  peace  is  the  same.  Therefore,  if 
within  shooting  distance  one  menacingly 
points  at  another  with  a  gun,  apparently 
loaded,  not  loaded  in  fact,  he  commits  an 
assault  the  same  as  if  it  were  loaded.  There 
must  in  such  a  case  be  some  power  actual  or 
apparent,  of  doinf^  bodily  harm;  but  ap- 
parent power  is  sufficient." 

This  view  is  sustained  by  many  cases,  only 
two  of  which  will  be  cited :  Com.  v.  White, 
110  Mass.  407;  Beach  v.  Hancock,  27  N.  H. 
223,  59  Am.  Dec.  373. 

In  Com.  V.  White  the  defendant  had  been 
16  L.R.A.(N.S.) 


convicted  of  an  assault.  The  trial  court  in- 
structed the  jury:  "That  if  the  defendant, 
within  shooting  distance,  menacingly  pointed 
at  Harrington  a  gun,  which  Harrington  had 
reasonable  cause  to  believe  was  loaded,  and 
Harrington  was  actually  put  in  fear  of  im- 
mediate bodily  injury  therefrom,  and  the 
circumstances  of  the  case  were  such  as  ordi- 
narily to  induce  such  fear  in  the  mind  of  a 
reasonable  man,  that  then  an  assault  was 
committed,  whether  the  gun  was  in  fact 
loaded  or  not."  In  sustaining  this  instruc- 
tion, the  supreme  court  of  Massachusetts 
said:  "It  is  not  the  secret  intent  of  the 
assaulting  party,  nor  the  undisclosed  fact 
of  his  ability  or  inability  to  commit  a  bat- 
tery, that  is  material;  but  what  his  con- 
duct and  the  attending  circumstances  denote 
at  the  time  to  the  party  assaulted.  If  to 
him  they  indicate  an  attack,  he  is  justified 
in  resorting  to  defensive  action.  The  same 
rule  applies  to  the  proof  necessary  to  sus- 
tain a  criminal  complaint  for  an  assault. 
It  is  the  outward  demonstration  that  consti- 
tutes the  mischief  which  is  punished  as  a 
breach  of  the  peace." 

In  Beach  v.  Hancock,  supra,  the  action 
was  trespass  for  an  assault.  It  appears 
from  the  statement  of  facts  that,  "the  evi- 
dence tended  to  show  that  the  defendant 
snapped  the  gun  twice  at  the  plaintiff,  and 
that  the  plaintiff  did  not  know  whether  the 
gun  was  loaded  or  not,  and  that,  in  fact,  the 
gun  was  not  loaded." 

The  court  ruled  that  the  pointing  of  a 
g^n,  in  an  angry  and  threatening  manner,  at 
a  person  3  or  4  rods  distant,  who  was  ig- 
norant whether  the  gun  was  loaded  or  not, 
was  an  assault,  though  it  should  appear  that 
the  gun  was  not  loaded.  In  upholding  this 
instruction  the  supreme  court  of  New  Hamp- 
shire thus  forcibly  states  the  rule  which 
justifies  it:  "We  have  a  right  to  live  in 
society  without  being  put  in  fear  of  per- 
sonal harm.  But  it  must  be  a  reasonable 
fear  of  which  we  complain.  And  it  surely 
is  not  unreasonable  for  a  person  to  entertain 
a  fear  of  personal  injury  when  a  pistol  is 
pointed  «t  him  in  a  threatening  manner, 
when,  for  aught  he  knows,  it  may  be  loaded, 
and  may  occasion  his  immediate  death.  The 
business  of  the  world  could  not  be  carried 
on  with  comfort  if  such  things  could  be  done 
with  impunity." 

Our  conclusion  is  that,  when  the  court 
gave  credit  to  the  testimony  of  the  witnesses 
for  the  prosecution,  as  it  did,  and  also  found 
from  the  evidence  offered  by  defendant  that 
the  pistol  was  unloaded,  it  should  have  found 
the  defendant  guilty  of  a  simple  assault. 

The  judgment  is  reversed,  and  the  case  re- 
manded for  a  new  triaL 


Digitized  by 


Google 


1276 


COLORADO    SUPREME   COURT. 


Apb^ 


OOIiORADO  SVPREME  COURT. 

EUGElfE  H.  HOWE,  Plff.  in  Err., 

V. 

TOWN  OF  QUl«aSOK  et  al. 

(—  Colo.  — ,  96  Pac.  283.) 

lilmltatlon   of  actions  —  town   warrant 
—  absence  of  fnnd. 

Failure  to  provide  a  special  fund  out  of 
which  town  warrants  are  payable  does  not 
prevent  the  running  of  the  statute  of  limi- 
tations if  the  town  officials  denied  the  valid- 
ity of  the  warrants  and  refused  to  provide 
the  fund  for  that  reason. 

(April  6,  1908.) 

ERROR  to  the  District  Court  for  Gun- 
nison County  to  review  a  judgment  in 
defendants'  favor  in  an  action  brought  to 
enforce  payment  of  certain  town  warrants. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richardson  tk  Hawkins,  for 
plaintiff  in  error: 

The  statute  of  limitations  does  not  begin 
to  run  against  warrants  drawn  on  a  special 
fund  when  there  are  no  funds  on  hand  to 
pay  them,  where  a  statute  provides  for  the 
payment  of  interest  on  such  warrants,  from 
the  date  of  presentation,  and  provides  for  a 
call  of  such  warrants  when  there  are  funds 
on  hand  to  pay  them. 

Gasquet  v.  Directors  of  City  Schools,  45 
La.  Ann.  342,  12  So.  506;  School  Dist.  No. 
5  V.  First  Nat.  Bank,  63  Kan.  668,  66  Pac. 
630;  Miller  y.  Haskell  County,  66  Kan. 
730,  66  Pac.  1084;  Wetmore  v.  Monona 
County,  73  Iowa,  88,  34  N.  W.  761;  Grayson 
V.  Latham,  84  Ala.  647,  4  So.  200,  866; 
King  Iron  Bridge  &  Mfg.  Co.  v.  Otoe  Coun- 
ty, 124  U.  S.  459,  34  L.  ed.  514,  8  Sup. 
Ct.  Ken.  582 ;  Lincoln  County  v.  Luning,  133 
U.  S.  629,  33  li.  ed.  766,  10  Sup.  Ct.  Rep. 
363;  State  ex  rel.  Fraser  v.  Holt  County 
Court,  136  Mo.  633,  37  S.  W.  621;  Apache 
County  V.  Barth,  6  Ariz.  13,  53  Pac.  187; 
Greer  County  v.  Clarke  t  Courts,  12  Okla. 
197,  70  Pac  206;  Underbill  v.  Sonora,  17 
Cal.  173;  Freehill  v.  Chamberlain,  66  Cal. 
603,  4  Pac.  646;  Arapahoe  Village  y.  Albee, 
24  Neb.  242,  8  Am.  St.  Rep.  202,  38  N. 
W.  737;  Fernandez  y.  New  Orleans,  46  La. 
Ann.  1130,  16  So.  378;  Potter  v.  New  What- 
com, 20  Wash.  689,  72  Am.  St.  Rep.  136,  56 
Pac.  394;  Hubbell  v.  South  Hutchinson,  64 


Note.  —  As  to  the  question  when  the 
statute  of  limitations  begins  to  run  against 
an  action  upon  obligations  of  municipal  or 
quasi  municipal  body  payable  out  of  a  par- 
ticular fund,  see  case  note  to  Barnes  v.  Tur- 
ner, 10  L.R.A.(N.S.)  478. 
16  L.R.A.(N.S.) 


Kan.  646,  68  Pac.  62;  Barnes  y.  Turner, 
14  Okla.  284,  10  L.R.A.(N.S.)  478,  78  Pac 
108;  Bank  of  British  Columbia  v.  Port 
Townsend,  16  Wash.  450,  47  Pac.  896;  1 
Dill.  Mun.  Corp.  {  503;  Carroll  County  y. 
United  States,  18  Wall.  71,  21  L.  ed.  771; 
Nashville  v.  Ray,  19  Wall.  468,  22  L.  ed. 
164. 

Helm,  J.,  delivered  the  opinion  of  the 
court: 

The  judgment  of  dismissal  before  us  fol- 
lowed an  order   sustaining  a  demurrer  to 
the  amended  complaint.     The  action  related 
to  certain  warrants  issued  by  the  town  of 
Gunnison  during  the  years  1886,  1887,  and 
1888,    aggregating    the    principal    sum    of 
$1,360.03.    The    demurrer    challenged     the 
complaint  upon  two  grounds:     (I)   That  a 
cause  of  action  was  not  stated  therein;  and 
(2)   that  relief  was  barred  by  our  six-year 
statute  of  limitations.     No  oral  argument 
was  made  in  the  case,  and  no  printed  argu- 
ment or  brief  was  filed  for  defendants  in  er- 
ror; nor  does  the  record  contain  any  opinion 
or  statement  showing  the  specific  ground  up- 
on which  the  demurrer  was  sustained  by  the 
court  below.    A  strong  and  persuasive  print- 
ed argument  is,  however,  filed  on  behalf  of 
plaintiff  in  error,  and  from  the  same  we  in- 
fer that  the  ruling  below  rested  upon  the 
statute  of  limitations.    It  is  insisted  that 
the  complaint  was  carefully  drawn,  and  that 
its  averments  sufficiently  state  a  cause  of  ac- 
tion and  require  an  answer;  also  that  where, 
as  in  this  instance,  municipal  warrants  are 
issued  by  a  town  or  city,  which  warrants 
are  payable  out  of  a  special  fund  created  by 
taxes  to  be  levied,  the  statute  of  limitations 
does  not  begin  to  run  until  the  money  for 
the  payment  of  such  warrants  has  been  col- 
lected and  credited  to  the  special  fund,  nor 
until  by  call  of  the  warrants  or  otherwise  as 
provided  by  law  the  holder  has  been  legally 
notified  to  present  the  same  for  payment. 

Upon  both  of  these  questions  as  at  present 
advised  we  are  strongly  inclined  to  accept 
the  view  presented  by  counsel  for  plaintiff 
in  error.  But  examination  of  the  complaint 
reveals  an  infirmity  not  mentioned,  which  is 
also  reached  by  the  latter  branch  of  the  de- 
murrer, and  might  have  been  the  basis  of 
the  ruling  below.  The  latest  of  the  war- 
rants in  suit  were  issued  and  registered  in 
1888.  This  action  was  not  begun  until 
1902.  Thus  a  period  of  fourteen  years 
elapsed  between  the  two  dates.  The  com- 
plaint alleges  that  the  town  officers  have 
at  all  times  during  this  period  claimed  that 
there  were  no  funds  applicable  to  the  pay- 
ment of  these  warrants,  also  that  such  offi- 
cials have  refused  to  levy  a  tax  or  otherwise 
provide  for  such  payment.    But,  in  referring 
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to  those  ofGcials,  and  stating  the  reason  for 
their  refusal  to  make  such  levy,  the  pleading 
declares  that  "they  do  now  claim,  and  have 
at  all  times  claimed, — and  their  predecessors 
before  them, — that  the  said  warrants  and 
orders  are  invalid  and  void,  and  that  they 
have  not  provided,  and  will  not  provide,  for 
the  payment  of  the  same  or  any  part  there- 
of." The  paragraph  in  which  this  language 
oocurs  deals  with  the  entire  period  men- 
tioned. It  describes  the  action  of  the  town 
authorities  and  the  efforts  of  the  owner  of 
the  warrants  from  "the  dates  of  the  said 
several  registrations  as  aforesaid"  down  to 
the  time  of  the  filing  of  the  complaint. 
And  we  think  it  sufficiently  appears  on  the 
face  of  the  pleading  that  the  first  assertion 
by  the  town  authorities  of  the  invalidity  of 
the  warrants  sued  on  and  refusal  to  take 
care  of  the  same  occurred  more  than  six 
years  prior  to  the  commencement  of  the 
action. 

The  warrants  were  regular  in  form,  and 
appear  to  be  binding  contracts  of  the  munic- 
ipality. They  were,  according  to  the  com- 
plaint, taken  by  plaintiff  for  valuable  con- 
sideration and  in  good  faith.  Their  repudia- 
tion by  the  town  authorities  as  illegal  and 
invalid,  coupled  with  a  positive  refusal  to 
provide  for  their  payment,  certainly  gave  the 
holder  a  right  to  invoke  judicial  inquiry. 
Such  holder  at  once  became  entitled  to  an 
adjudication  in  some  form  of  the  question  of 
invalidity  thus  raised.  And,  if  successful 
upon  such  inquiry,  he  could  properly  require 
a  tax  levy,  or  in  some  appropriate  way  co- 
erce payment,  if  the  municipal  authorities 
still  declined  to  act.  Under  these  circum- 
stances, it  became  the  duty  of  the  holder 
of  the  warrants  to  proceed  with  reasonable 
promptness  in  the  Assertion  of  his  rights. 
It  cannot  be  that  after  such  repudiation 
by  the  town  officials  he  could  remain  passive 
indefinitely.  He  could  not  quietly  wait  for 
a  change  of  heart  by  those  officials,  or  for 
the  election  of  others  who  would  hold  his 
warrants  legal ;  nor  could  he  fold  his  hands 
and  bide  his  time  until  the  evidence  showing 
his  warrants  to  be  illegal  had  disappeared, 
either  through  the  death  or  removal  of  wit- 
nesses, or  by  the  loss  or  destruction  of 
papers  and  documents.  Inferior  Ct.  Jus- 
tices V.  Orr,  12  Ga.  141;  I  Dill.  Mun.  Corp. 
4th  ed.  i  505,  note. 

It  follows  from  the  foregoing  that  a  plea 
of  the  statute  of  limitations  was  in  order; 
and,  as  the  matters  essential  to  such  plea 
sufficiently  appear  in  the  complaint,  the  de- 
murrer was  correctly  sustained. 

The  judgment  will  be  affirmed. 

Steele,  Ch.  J.,  and  Bailey,  J.,  concur. 
16  L.it.A.(N.8.) 


TEXAS  supreme:  court. 

SUPREME   LODGE   KNIGHTS  AND  LA- 
DIES OF  HONOR,  Appt, 

V. 

CHARLES  J.  PAYNE. 

(—  Tex.  — ,  108  8.  W.  1160.) 

Insurance  —  nntme  answer  —  mistake 
—  effect. 

An  untrue  answer  written  by  the  medical 
examiner  that  an  applicant  for  insurance 
was  not  at  the  time  pregnant,  although  his 
deduction  from  her  answers  and  believed 
by  her  to  be  true,  will  avoid  the  policy 
where  applicant,  in  the  application,  war- 
rants the  answers  to  be  true,  and  declares 
that  the  answers  as  written  by  the  examiner 
are  as  given  by  her. 

(April  1,  1908.) 

Cose  Jfote.  —  Effect  of  honest  ini«tdk» 
in  answer  aa  to  health  of  insured, 
■warranted  by  him  to  be  true. 

The  present  note  includes  only  cases  de- 
cided since  the  note  to  Fidelity  Mut.  Life 
Asso.  V.  Jeffords,  63  L.RA.  193,  in  which 
this  question  is  discussed.  From  the  au- 
thorities there  collected,  it  may  be  laid 
down  as  a  general  rule  that  warranties  as 
to  the  health  of  the  insured  will  be  strictly 
construed,  and,  if  false  in  any  particular, 
the  policy  will  be  avoided,  regardless  of  the 
good  faith  of  the  assured;  though  there  are 
a  few  cases  there  reviewed  which  hold  the 
warranty  to  be  only  to  the  effect  that  the 
statement  of  the  assured  as  to  his  health 
was  true  to  the  best  of  his  knowledge  and 
belief.  The  later  decisions,  though  few  in 
number,  also  support  the  same  general  rule 
that  the  belief  of  the  assured  as  to  the 
truth  of  his  statement  regarding  his  health 
is  immaterial. 

Thus,  in  Standard  Life  k  Acci.  Ins.  Co. 
v.  Sale,  61  L.RJI.  337,  67  C.  C.  A.  418,  121 
Fed.  664,  it  was  held  that  good  faith  on  the 
part  of  an  applicant  for  insurance,  denying 
the  existence  of  a  bodily  infirmity,  would 
not  prevent  its  rendering  the  policy  void 
where  the  policy  expressly  declared  that, 
if  a  statement  of  its  nonexistence  should 
be  untrue  in  any  respect,  then  the  policy 
should  be  null  and  void. 

And  in  McDermott  v.  Modern  Woodmen, 
97  Mo.  App.  636,  71  8.  W.  833,  the  rule  was 
said  to  be  that  the  assured's  answer  to  the 
question  as  to  whether  he  was  of  sound 
body,  mind,  and  health,  and  free  from  dis- 
ease or  injury,  must  have  been  literally 
true,  or  there  could  be  no  recovery  on  the 
contract  of  insurance. 

So,  in  Schofield  v.  Metropolitan  L  Ins. 
Co.  79  Vt.  161,  64  Atl.  1107,  it  was  held 
that,  where  a  life-insurance  policy  purport- 
ed to  have  been  issued  partly  in  considera- 
tion of  the  assured's  answers  and  state- 
ments as  to  his  health,  made  to  the  medic- 
al examiner  of  the  insurer;  and  such  an- 
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QUESTIONS  CERTIFIED  by  the  Court  of 
Civil  Appeals  for  the  Fifth  Supreme 
Judicial  District  which  arose  upon  appeal 
by  defendant  from  a  judgment  of  the  Dis- 
trict Court  for  Dallas  County  in  plaintiiTa 
favor  in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  mutual-bene- 
fit certificate.  Answers  returned  favorable 
to  appellant. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Iiocke  &  Locke,   for  appellant: 

The  warranted  statement  that  the  insured 
was  not  pregnant  being  material  and  un- 
true, the  policy  was  avoided. 

Satterlee  v.  Modem  Brotherhood,  15  N. 
D.  92,  106  N.  W.  661;  25  Cyc.  Law  &  Proc. 
p.  806;  1  Bacon,  Ben.  Soc.  3d  ed.  (1904) 
213;  1  May,  Ins.  4th  ed.  (1900)  184;  2 
Joyce,  Ins.  ed.  1897,  1791-1793,  1868;  I 
Biddle,  Ins.  ed.  1803,  531;  Cooke,  Life  Ins. 
ed.  1891,  24;  Bliss,  Life  Ins.  2d  ed.  1874, 
47;  I  Parsons,  Marine  Ins.  ed.  1868,  400, 
410;  1  Arnould,  Marine  Ins.  2d  ed.  1850, 
636;  Park,  Marine  Ins.  6th  ed.  1802,  175; 
Phoenix  Mut.  L.  Ins.  Co.  v.  Raddin,  120  U. 
S.  183,  30  L.  ed.  644,  7  Sup.  Ct.  Rep.  600; 
Wilson  V.  Conway  F.  Ins.  Co.  4  R.  I.  141, 
4  Bennett,  Fire  Ins.  Cases,  113;  Campbell  v. 


New  England  Mut.  L.  Ins.  Co.  98  Mas*. 
401 ;  Miller  v.  :Mutua1  Ben.  L.  Ins.  Co.  31 
Iowa,  232,  7  Am.  Rep.  122;  Royal  Neigh- 
bors V.  Wallace,  66  Neb.  643,  92  N.  \V.  897 ; 
Fidelity  Mut.  Life  Asso.  y.  McDanlcl,  25 
Ind.  App.  608,  57  N.  E.  645;  Cuthbertson  v. 
North  Carolina  Home  Ins.  Co.  96  N.  C.  480, 
2  S.  E.  268;  Vivar  v.  Supreme  Lodge,  K.  of 
P.  52  N.  J.  L.  455,  20  Atl.  36;  Kerr  ▼. 
Union  Marine  Ins.  Co.  64  C.  C.  A.  617, 
130  Fed.  416. 

A  warranted  statement  need  not  be  inten- 
tionally false. 

Henderson  v.  San  Antonio  i,  M.  G.  R.  Co. 
17  Tex.  560,  67  Am.  Dec.  676;  Haldeman 
V.  Chambers,  19  Tex.  1;  Pendarvis  v.  Gray, 

41  Tex.  326;  Loper  v.  Robinson,  54  Tex.  510; 
Culbertson  v.  Blanchard,  79  Tex.  486,  15  8. 
W.  700;  Watson  v.  Baker,  71  Tex.  739,  0 
S.  W.  867;  Carter  v.  Cole  (Tex.  Cir.  App.) 

42  S.  W.  369;  CabanesB  v.  Holland,  19  Tex. 
Civ.  App.  383,  47  S.  W.  370;  McCord-CoIlins 
Commerce  Co.  v.  Levi,  21  Tex.  Civ.  App. 
109,  50  S.  W.  606;  Davis  v.  Driscoll,  22  Tex. 
Civ.  App.  14,  54  S.  W.  43;  Byer  Bros.  ▼, 
Maxwell   (Tex.  Civ.  App.)   73  S.  W.  437. 

The    insured    and    the    beneficiaries    are 


swers  and  statements  were,  by  the  terms  of 
the  policy,  made  warranties  and  a  part 
thereof, — if  any  such  answer  or  statement 
was  incorrect  it  was  a  false  warranty  and 
vitiated  the  policy,  regardless  of  whether 
the  applicant  honestly  believed  it  to  be 
true. 

And  this  rule  that  a  warranty  as  to 
health  must  be  literally  true  was  applied 
in  Fraser  v.  JEtna  L.  Ins.  Co.  114  Wis.  610, 
90  N.  W.  476,  to  a  warranty  that  the  as- 
sured was  in  good  health,  made  by  his 
agent  in  applying  for  a  revival  of  the  as- 
sured's  policy,  which  had  lapsed,  and  it 
was  held  to  be  immaterial  whether  or  not 
such  agent  made  such  statement  in  good 
faith,  the  revival  of  the  insurance  being  con- 
ditioned upon  the  truth  of  the  statement, 
and  not  upon  its  good  faith. 

But  in  Blackman  v.  United  States  Casual- 
ty Co.  117  Tenn.  578,  103  S.  W.  784,  the 
rule  was  declared  to  be  that  a  statement 
by  the  assured  concerning  his  bodily  con- 
dition with  respect  to  an  obscure  or  un- 
developed disease  would  be  a  mere  matter 
of  opinion,  and  that  he  would  not  be  re- 
sponsible for  a  misrepresentation  as  to  such 
matter,  unless  he  had  reason  to  believe  that 
such  misrepresentation  was  false.  Accord- 
ingly it  was  held  that  it  was  no  defense  to 
an  action  on  a  policy  that  the  assured  had 
denied  that  he  had  nephritis  where  he  in 
fact  believed  that  he  did  not  have  it,  though 
such  statement  was  made  a  warranty  by 
the  terms  of  his  policy,  and  he  was,  at  the 
time  he  made  such  statement,  entering  on 
the  first  stages  of  the  disease.  The  court 
said  that,  where  the  statement  was  con- 
cerning the  existence  or  nonexistence  of  a 
15  L.R.A.(N.S.) 


I  given  fact,  there  could  be  no  recovery  if  the 
I  matter  were  not  truly  stated,  whether  such 
failure  to  state  with  truth  and  correctness 
was  the  result  of  fraud  or  of  innocent  mis- 
take; but  that,  if  the  statement  was  as  to 
a  matter  of  opinion  merely,  a  lack  of  ac- 
curacy would  not  cause  a  forfeiture  of  ia- 
surance  if  such  statement  was  made  hon- 
estly and  after  the  exercise  of  due  diligence 
to  learn  the  truth  of  the  matter  so  repre- 
sented. 

The  strict  rule  as  to  warranties  has  been 
changed  in  some  states  by  statute  so  that 
it  must  be  shown,  among  other  things,  that 
the  statement  made  by  the  assured  as  to 
his  health  was  wilfully  false  before  its 
falsity  can  be  available  as  a  defense  on  the 
part  of  the  insurer.  Such  statutes  have 
been  upheld  by  the  courts  in  several  cases, 
which  will  be  found  in  the  note  to  the  Jef- 
fords Case,  53  L.R.A.  103,  referred  to  be- 
fore. Since  that  note,  statutes  of  such  im- 
port have  been  upheld  and  applied  in  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Warren,  181 
U.  S.  73,  45  L.  ed.  755,  21  Sup.  Ct.  Rep. 
635;  in  McClain  v.  Provident  Sav.  Life  As- 
sur.  Soc.  49  C.  C.  A.  31,  110  Fed.  80,  Writ 
of  Certiorari  Denied  in  184  U.  S.  699.  46 
L.  ed.  705,  22  Sup.  Ct.  Rep.  938,  and  in  Ley 
V.  Metropolitan  L.  Ins.  Co.  120  Iowa,  20.i, 
94  N.  W.  568. 

This  note  does  not  include  cases  where 
the  assured's  statement  as  to  his  health 
was  declared  to  be  true  to  the  best  of  his 
knowledge  and  belief,  nor  those  cases  which 
discuss  the  necessity  of  disclosing  slight 
temporary  ailments  not  of  a  serious  char- 
acter. 
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bound  by  a  warranty  that  the  answers  as 
written  are  the  same  as  given. 

Equitable  L.  Ins.  Co.  v.  Hazlewood,  76 
Tex.  338,  7  L.R.A.  217,  16  Am.  St.  Rep. 
893,  12  S.  W.  621;  Fitzmaurice  v.  Mutual 
L.  Ins.  Co.  84  Tex.  61,  19  S.  W.  301 ;  Mutual 
L.  Ins.  Co.  V.  Baker,  10  Tex.  Civ.  App. 
515,  31  S.  W.  1072;  Hutchinson  v.  Hart- 
ford Life  &  Annuity  Ins.  Co.  (Tex.  Civ. 
App.)  39  S.  W.  325;  Fidelity  Mut.  Life 
Asso.  v.  Harris,  94  Tex.  25,  86  Am.  St.  Rep. 
813,  57  S.  W.  635;  Hartford  F.  Ins.  Co.  v. 
Walker,  94  Tex.  473,  61  S.  W.  711;  Dela- 
ware Ins.  Co.  V.  Harris,  26  Tex.  Civ.  App. 
537,  64  S.  W.  867;  New  York  L.  Ins.  Co.  v. 
Fletcher,  117  U.  8.  519,  29  L.  ed.  934,  6 
Sup.  Ct.  Rep.  837;  United  States  L.  Ins. 
Co.  V.  Smith,  34  C.  C.  A.  506,  92  Fed.  603 ; 
Maier  v.  Fidelity  Mut.  Life  Asso.  24  C.  C. 
A.  239,  47  U.  S.  App.  322,  78  Fed.  571; 
Rinker  v.  ^tna  L.  Ins.  Co.  214  Pa.  608, 
112  Am.  St.  Rep.  773,  64  Atl.  82. 

Messrs.  Cockrell  A  Gray  and  H.  O. 
Hngbes  for  appellee. 

Brown,  J.,  delivered  the  opinion  of  the 
court. 

This  is  a  certified  question  from  the 
court  of  civil  appeals  for  the  fifth  district. 
The  statement  and  questions  are  as  follows : 

"Charles  J.  Payne  brought  this  action  to 
recover  upon  a  policy  of  insurance  or  bene- 
fit certihcate  of  $2,000  issued  in  his  favor 
by  the  appellant,  Supreme  Lodge  Knights 
and  Ladiea  of  Honor,  on  the  life  of  his  wife, 
Mary  J.  Payne.  The  appellant  defended  on 
the  ground  that  certain  warranties  con- 
tained in  the  contract  of  insurance  had  been 
breached,  by  reason  of  which  it  had  been 
discharged  from  all  liability.  To  this  de- 
fense appellee  pleaded  an  estoppel,  that  the 
subject-matter  thereof  was  not  material  to 
the  risk,  and  did  not  contribute  to  the  death 
of  Mrs.  Payne.  Upon  the  conclusion  of  the 
evidence  appellant  requested  the  following 
instruction:  'You  are  instructed  that,  under 
the  undisputed  facts  as  shown  by  the  com- 
petent evidence  introduced  in  this  case,  the 
plaintiff  is  not  entitled  to  recover.  You 
will  therefore  return  a  verdict  in  favor  of 
the  defendant.'  This  instruction  was  re- 
fused, and  the  case  submitted  to  the  jury 
upon  special  issues.  Upon  thu  findings  of 
the  jury  judgment  was  rendered  for  appellee, 
and  appellant  has  appealed  the  case  to  this 
court. 

"The  appellant  is  a  mutual  relief  associa- 
tion organized  and  chartered  under  the  laws 
of  the  state  of  Indiana.  It  has  no  capital 
stock,  and  the  relief  fund  is  created  and  sus- 
tained by  assessments  made  upon  its  members 
in  accordance  with  its  by-laws.  The  affairs 
of  the  association  are  conducted  by  lodges,  a 
quorum  of  whose  members  meet  iu  their  re- 
U  L.B.A.(N.8.) 


spective  lodge  rooms  at  stated  times  for  the 
transaction  of  business.  The  benefit  certifi- 
cates issued  to  its  members  are  issued  in 
consideration  of,  and  upon  the  faith  of, 
written  and  printed  applications  therefor, 
to  which  is  attached  and  made  a  part  there- 
of what  is  known  as  the  'Medical  Examiner's 
Certificate.'  Forming  a  part  of  this  last- 
mentioned  certificate  is  the  'appellant's 
statement  to  the  medical  examiner,'  which 
consists  of  printed  questions  and  answers 
relating  to  the  health,  physical  condition, 
etc.,  of  the  applicant.  Dr.  J.  H.  Erwin,  the 
medical  examiner  of  appellant,  examined 
Mrs.  Payne  on  May  5,  1906,  and  prepared, 
the  application  upon  which  the  policy  or 
certificate  sued  on  was  issued.  This  cer- 
tificate recites:  'This  relief -fund  certificate 
is  issued  upon  the  following  express  condi- 
tions: First,  that  the  statements  made  by 
the  member  in  the  contract  known  as  "Ap- 
plication for  Membership"  in  relief  fund  and 
answers  to  questions  in  applicant's  state- 
ment to  the  medical  examiner  known  as 
"Medical  Examiner's  Certificate,"  upon  the 
faith  of  which  this  relief  fund  certificate 
is  issued,  are  true,  and  shall  be  treated  as 
warranties.'  Following  the  questions  and 
answers  thereto  as  contained  in  the  appli- 
cant's statement  to  the  medical  examiner 
referred  to  in  the  foregoing  recitation  is  a 
printed  agreement  signed  by  Mrs.  Payne, 
reading  thus:  'I  hereby  declare  and  agree 
that  the  foregoing  answers  and  the  state- 
ments and  the  answers  to  the  questions  pro- 
pounded to  me  by  the  medical  examiner  are 
warranted  to  be  true.  And  I  acknowledge 
and  agree  that  my  said  answers  and  state- 
ments in  this  medical  examination,  together 
with  my  application  for  membership,  sliall 
form  the  basis  of  my  agreement  with  the 
order,  and  constitute  a  warranty.  I  here- 
by make  my  medical  examination  a  part  of 
my  application  for  membership,  and  agree 
that  my  said  application  and  medical  exam- 
ination shall  be  considered  a  part  of  my  re- 
lief fund  certificate.  I  hereby  declare  .  .  . 
that  the  answers  as  written  herein  are  as 
given  by  myself  to  the  medical  examiner. 

Among  the  questions  and  answers  appear- 
ing above  said  agreement  are  the  following: 

"Are  you   pregnant  at  this  timet 

"Answer :    No. 

"Are  your  menses  regular  t 

"Answer:    Yes. 

"Do  you  know  that  in  your  application 
for  relief-fund  membership  you  warrant  the 
correctness  and  truth  of  your  answers  to  all 
questions  propounded  to  you  by  the  medical 
examiner  on  this  blank,  and  that  if  your 
answers  to  such  questions  are  not  true  that 
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your  relief-fund  certificate,  if  issued,  would 
be  null  and  void? 

"Answer:  Yes." 

At  the  time  Mrs.  Payne  was  examined  for 
the  policy  in  suit  she  was  in  fact  pregnant, 
and  on  October  17,  1905,  five  months  and 
twelve  days  after  the  examination,  she  gave 
birth  to  a  living  child,  and  on  October  31, 
1906,  she  died.  The  child  was  well  devel- 
oped, and  not  different  from  other  newly 
bom  babies.  It  survived  its  mother  sixteen 
days,  dying  NovemI>er  16,  1905.  In  answer- 
ing that  her  menses  were  regular,  and  that 
she  was  not  pregnant,  Mrs.  Payne  acted  in 
good  faith,  believing  such  answers  to  be 
true.  She  disclosed  to  appellant's  medical 
examiner  in  malcing  said  answers  fully  all 
the  facts  known  to  her  touching  the  irregu- 
larity of  her  menses,  and  whether  or  not 
she  was  then  pregnant.  She  was,  however, 
at  the  time  of  Iter  examination,  the  mother 
of  two  children.  Dr.  Erwin,  appellant's 
medical  examiner,  did  not  know  at  the  time 
he  examined  Mrs.  Payne  that  she  was  then 
pregnant;  and  appellant  would  not  have 
accepted  the  application  of  Mrs.  Payne  for 
the  certificate  sued  on  if  it  had  known  that 
she  was  then  pregnant.  There  was  testi- 
mony tending  to  snow  that  Mrs.  Payne  died 
from  malarial  fever,  and  the  jury  found 
that  her  menses  were  regular  at  the  time  of 
her  medical  examination,  and  that  her  state- 
ments that  they  were  regular  and  that  she 
was  not  pregnant  were  not  material  to  the 
risk  assumed  by  appellant  in  issuing  the 
policy,  and  that  her  pregnancy  did  not  con- 
tribute to  her  death.  The  specific  question, 
whether  Dr.  Erwin  dictated,  advised,  or  sug- 
gested the  answers  of  Mrs.  Payne,  that  her 
menses  were,  regular  and  that  she  was  not 
pregnant,  does  not  seem  to  have  lieen  asked, 
and  was  not  submitted  by  the  court  to  the 
jury   for   their   determination. 

"Dr.  J.  H.  Erwin,  appellant's  medical  ex- 
aminer, who  was  authorized  by  appellant  to 
ask  the  questions  and  write  down  the  an- 
swers appearing  in  Mrs.  Payne's  application, 
after  stating  that  he  had  conducted  the  ex- 
amination of  Mrs.  Payne,  etc.,  testified  (giv- 
ing the  questions  and  answers  Just  as  they 
appear  in  the  record)   as  follows: 

"Q.  At  the  time  you  conducted  this  exam- 
ination did  you  ask  the  applicant,  Mrs. 
Payne,  the  question  as  to  whether  or  not 
her  menses  were  regular? 

"A.  Yes,  sir. 

"Q.  Doctor,  you  were  aware  of  the  pres- 
ence in  this  application  of  the  statement 
that  the  answer  'Don't  know'  would  not  be 
accepted,  were  you  not? 

"A.  Yes,  sir. 

"Q.  You  were  also  acquainted  with  the 
direction  that  tlie  medical  examiner  will  put 
6  L.R.A.(N.S.) 


such  other  questions  bearing  on  the  case  as 
you  may  think  proper.  You  knew  that  was 
in  there  at  the  time? 

"A.  Yes,  sir. 

"Q.  Now,  when  you  asked  Mrs.  Payne  if 
her  menses  were  regular,  wliat  reply  did  aha 
make.  Doctor? 

"A.  She  said  a*  a  rule  they  were. 

"Q.  As  a  rule  they  were? 

"A.  She  missed  sometimes,  but  •■  a  rule 
they  were  regular. 

"Q.  She  was  regular? 

"A.  Yes,  sir. 

"Q.  Then  you  put  down — ^what  did  you 
put  down? 

"A.  How  did  I  answer? 

"Q.  Yes,  sir. 

"A.  I  answered  that  they  were  regular. 

"Q.  You  answered  it? 

"A.  Yes,  sir. 

"Q.  Yes,  sir;  now,  Doctor,  as  a  physician, 
what  would  you  say  with  respect  to  the  reg- 
ularity or  irregularity  of  a  woman's  menses, 
if,  during  married  life  of  eleven,  or  twelve 
years,  they  came  regularly  9  or  10,  or  11  or 
12,  or  9/10  or  12/13  of  the  time,  and  oc- 
casionally missed  a  month,  would  you  say 
she  inenstruated  regularly  or  irregularly? 

"A.  1  would  usually  regard  her  as  being 
regular. 

"Q.  The  occasional  missing  for  special 
causes  would  not  make  it  an  irregular  men- 
struation ? 

"A.  No,  sir. 

"Q.  Now  then,  Doctor,  did  you  ask  her 
the  question  as  to  whether  or  not  she  was 
pregnant? 

"A.  Yes,  sir. 

"Q.  What  was  her  answer? 

"A.  Well,  as  well  as  I  remember,  she  said 
that  she  did  not  know,  but  that  she  did  not 
reckon  that  she  was. 

"Q.  That  she  did  not  know,  but  she  did 
not  reckon  that  she  was?  Then  what  oc- 
curred? 

"A.  I  explained  to  her  in  case  she  was  it 
was  no  use  to  examine  her;  that  they 
wouldn't  accept  her  application  if  she  was 
pregnant;  and  she  said  that  she  sometimes 
missed,  but  came  around  all  right,  and  that 
she  did  not  l)elieve  that  she  was  pregnant. 

"Q.  Was  anything  said  about  the  othpr 
symptoms  at  the  time  ? 

"A.  I  don't  remember.  I  know  that  we 
discussed  it  pretty  thoroughly  before  I  an- 
swered the  question,  and  she  concluded  that 
she  was  not  pregnant. 

"Q.  What  did  you  conclude  from  her 
statements? 

"A.  I  did  not  think  that  she  was. 

"Q.  You  did  not  think  she  was.  Were 
there  any  evidences  of  pregnancy  except  the 
missing  of  her  menstruations? 

"A.  No,  sir. 
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"Q.  There  were  none! 

"A.  No,  Bir. 

"Q.  Doctor,  did,  or  did  she  not— how  did 


esaary  to  answer  the  first  three  questions. 
To  the  fourth  question  we  answer  that  the 
court  should  have  instructed  the  jury  to  re- 


she  answer  the  question  you  put  to  herT    turn  a  verdict  in  favor  of  the  defendant. 

The  certificate  provides  that  the  answers  in 
the  application  and  the  .medical  examiner's 
report  are  made  a  part  of  the  certificate 
whereby  Mrs.  Payne  warranted  the  answer 
made  to  the  question  "whether  or  not  she 
was  at  the  time  pregnant"  to  be  true;  that 
is,  she  warranted  that  she  was  not  at  that 
time  pregnant,  and  that  the  answer  as  record- 
ed by  the  medical  examiner  was  the  answer 
she  gave  to  the  question.  The  fact  warrant- 
ed, being  untrue,  rendered  the  certificate  void. 
Kansas  Mut.  L.  Ins.  Co.  v.  Pinson,  94  Tex. 
655,  63  S.  W.  531.  In  the  case  cited  the 
court  said:  "The  statements  and  agreements 
contained  in  the  application  are  expressly 
made  part  of  the  policy,  and  must  be  given 
the  same  force  as  if  written  into  the  policy 
itself.  Goddard  v.  East  Texas  F.  Ins.  Co. 
67  Tex.  71,  60  Am.  Rep.  1,  1  S.  W.  906." 

It  is  insisted  by  appellee  that  this  certifi- 
cate  of   relief   comes   within   the   rule   an- 
nounced in  Equitable  L.  Ins.  Co.  v.  Hazle- 
wood,  76  Tex.  347,  7  L.R.A.  217,  16  Am.  St. 
Rep.  893,  12  S.  W.  623,  in  these  words:  "In 
the  case  before  us  the  agreement  of  the  in- 
sured was  that  his  answers  made,  or  to  be 
made,  to  the  medical  examiner,  were  war- 
ranted to  be  true.    He  did  not  warrant  that 
his  answers  would  be  written  down  correct- 
ly by   the   medical   examiner,   or   that  the 
answers  given  by  him  would  be  correctly  re- 
ported to  the  company."     In  the  case  before 
us  Mrs.  Payne  made  this  declaration  at  the 
end    of   the    examiner's    report,    which    she 
signed,  to  wit:    "I  hereby  declare     .     .     . 
that  the  answers  as  written  herein  are  as 
given  by  myself  to  the  medical  examiner." 
And  in  the  body  of  the  report  of  the  medical 
examiner  she  says:    "I  hereby  declare  and 
agree  that  the  foregoing  answers  and  state- 
ments   and   the   answers   to   the   questions 
propounded  to  me  by  the  medical  examiner 
are  warranted  to  be  true,  and  I  acknowledge 
and  agree  that  my  said  answers  and  state- 
ments in  this  medical  examination,  together 
with  my  application  for  membership,  shall 
form  the  basis  of  my  agreement  with  the 
order,    and    constitute    a    warranty."    The 
declaration  of  Mrs.  Payne  at  the  bottom  of 
the  medical  examiner's  report  that  the  an- 
swers recorded  were  the  same  that  she  gave 
is  entitled  to  much  weight,  for  it  put  Mrs. 
Payne  on  notice  that  reliance  was   placed 
upon  her  for  their  truth.     Doubtless   that 
declaration  was  required  in  order  to  secure 
the  personal  supervision  of  the  answers  by 
the  applicant,  and   to  avoid  this   class   of 
defenses.     It    is   a    reasonable   and    proper 


How  did  she   answer  the  questions, — in  a 
straightforward  manner? 

"A.  Yes,  sir. 

"Q.  Did  you  and  she  discuss  the  matter 
fully  T 

"A.  Ihe  examinations?     Yes,  sir." 

"Dr.  Baird  testified  that  he  had  heard  of 
a  few  cases  where  women  menstruated  all 
during  pregnancy,  and  had  seen  cases  where 
they  menstruated  during  the  first  few 
months. 

"The  members  of  this  court  differ  as  to 
how  some  of  the  issues  of  law  arising  on  the 
appeal  should  be  decided,  and  deem  it  ad- 
visable to  certify  to  the  honorable  supreme 
court  of  Texas  the  following  questions  for 
adjudication : 

"Question  1.  When  an  applicant  for  in- 
surance is  examined  by  the  insurer's  medic- 
cal  examiner,  and  signs  a  written  report  of 
that  examination,  consisting  of  questions 
propounded  and  answers  made  thereto  for 
submission  to  the  officers  of  the  insurer  in  a 
distant  state,  and  warrants  that  the  answers 
as  contained  in  the  written  report  are  as 
given  by  him  to  the  medical  examiner,  can 
his  beneficiary  avoid  the  effect  of  the  an- 
swers contained  in  the  written  report  by 
testimony  that  other  answers  in  fact  were 
given  to  the  medical  examiner? 

"Question  2.  Where  an  applicant  for  in- 
surance states  fully  and  truthfully  all  the 
facts  known  to  her  touching  the  irregularity 
of  her  menses,  and  whether  or  not  she  was 
then  pregnant,  and  the  medical  examiner  of 
the  company  authorized  to  ask  the  questions 
and  write  the  answers  dictates  or  advises 
the  answer,  or,  putting  his  own  construction 
upon  the  facts,  deduces  an  erroneous  an- 
swer, which  he  suggests  or  assures  the  ap- 
plicant is  the  proper  answer  upon  the  facts 
stated,  and  writes  such  answer  down,  will 
proof  of  such  assurance,  or  that  the  answer 
was  so  dictated,  advised,  or  suggested  by  the 
medical  examiner,  operate  to  estop  the  com- 
pany from  questioning  the  truth  of  the 
answer? 

"Question  3.  From  the  facts  stated,  and 
the  testimony  of  Dr.  J.  H.  Erwin  quoted, 
was  the  jury  cuthorized  to  infer,  or  is  this 
court  authorized  to  infer,  that  appellant's 
medical  examiner.  Dr.  Erwin,  did  dictate, 
advise,  or  suggest  the  answer  of  Mrs.  Payne 
that  she  was  not  pregnant,  or  assure  her 
that  it  was  the  proper  answer  upon  the 
facts  stated  by  her  to  him? 

"Question  4.  Did  the  trial  court  err  in  re- 
fusing to  instruct  the  jury,  as  requested  by 
appellant,  to  return  a  verdict  in  its  favor?" 


requirement.    The    terms    of    the    contract 
The  answer  to  question  4  makes  it  unnec- 1  are  more  forcible  than  any  argument  that 
15  LJl.A.(N.S.)  81  I 
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could  be  made  in  the  application  of  the  law  i  answers  given.    Dr.  Erwin  and  Mrs.  PaToe 


to  this  case.  There  is  no  evidence  which 
tends  to  show  any  fraud  on  the  part  of  the 
medical  examiner,  nor  anything  which  would 
indicate  that  there  was  any  undue  influence 
or  improper  methods  us^  to  secure  the 
15  LJEl.A.(N.8.) 


were   both   deceived    as   to    her    oonditionj 
therefore  the  warranty  must  be  enforced. 

We  hold  that  upon  the  face  of  the  con- 
tract there  is  no  right  of  action  against  tiie 
appellant. 
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GTVING  a  brief  and  comprehensive  view  of  the  points  of  special  interest  and  impor- 
tance in  this  volume. 

I.    PnBLIC  MATTIIItS  AMD  RbLATIONB. 
II.   CONTBAOTnAL  AND  COMMBRCIAL  RblATIONB. 

III.  Corporations  and  Associations. 

IV.  DOMBSTIC  Rbxations. 

V.  Fiduoiary  Rblations;  Personal  Capacitt. 
VI.  Torts  ;  Nkougbnce  :  Noisanceb. 
VII.  Pbopkbtv  Rights;   Wills. 
VIII.  Civil  Kimbdies;  Practice  and  Procbdubb. 
IX.  Criminal  Law  and  Pkactiob. 


I.  Public  Mattbbb  and  Rblations. 


Constitutional  law.  A  Michigan  case 
denies  the  power  of  the  legislature,  in  view 
of  the  right  of  local  self-government,  to 
confer  upon  the  governor  power  to  appoint 
a  board  to  control  a  city's  fire  department. 
575.  A  provision  of  an  anti-trust  law  that 
the  character  of  the  trust  or  combination 
alleged  may  be  established  by  proof  of  its 
general  reputation  as  such,  held  violative 
of  the  constitutional  guaranty  of  due  proc- 
ess of  law.  906.  A  Kansas  case  asserts 
the  power  of  the  legislature  to  prohibit  the 
manufacture  and  sale  of  intoxicating  liq- 
uors, except  for  medical,  scientific,  and  me- 
chanical purposes.  908.  A  provision  in  a 
local-option  law  prohibiting  the  giving 
away  of  intoxicating  liquors,  held  not  em- 
braced by  the  title  of  a  local-option  act 
which  speaks  only  of  sales.  430.  Permit- 
ting a  humane-society  officer,  in  his  dis- 
cretion, to  take  possession  of  neglected  and 
abandoned  animals,  and  create,  without  no- 
tice, a  lien  upon  them  for  their  care,  held 
to  violate  the  constitutional  guaranty  of 
due  process  of  law.  564.  The  constitution- 
al rights  of  a  corporation  to  contract  held 
not  impaired  by  requiring  it  to  pay  its  em- 
ployees weekly.  350.  The  same  case  holds 
that  a  domestic  corporation  cannot  avoid 
the  effect  of  such  a  statute  on  the  ground 
that  it  is  unequal  because  inapplicable  to 
foreign  corporations,  since  such  corporations 
are  amenable  to  the  statute  so  far  as  they 
attempt  to  do  business  within  the  state. 
350.  A  statute  requiring  the  closing  of  bar- 
ber shops  on  Sunday,  fixing  a'  different  pen- 
alty for  its  violation  from  that  imposed 
for  violations  of  the  general  Sunday 
law,  held  to  violate  a  constitutional  provi- 
sion forbidding  special  laws  for  the  punish- 
ment of  misdemeanors.  646.  A  statute  for 
the  distribution,  after  reasonable  notice,  of 
the  property  of  one  who  has  absented  him- 
self for  fourteen  years,  held  not  to  violate 
15L.R.A.(N.S.) 


his  constitutional  property  rights.  651.  A 
two-cent  passenger  rate  act  held  to  violate 
a  constitutional  provision  forbidding  the  leg- 
islature to  do  injustice  to  the  corporators 
of  the  railroad  company  by  the  alteration 
of  rates,  when,  although  not  amounting  to 
actual  confiscation,  it  has  an  inevitable  tend- 
ency thereto.  108.  The  same  case  holds 
that,  in  determining  whether  such  rate  is 
reasonable,  the  receipt  from  the  passenger 
tra£Sc  may  be  treated  as  a  separate  subject 
of  examination  and  regulation,  excluding 
other  sources  of  revenue  of  the  company. 
108.  A  provision  in  the  charter  of  a  rail- 
road company  exempting  it  from  liability 
for  personal  injuries  unless  it  had  twenty- 
four  hours  previous  notice  of  the  defect  and 
received  notice  of  the  injury  within  four- 
teen days  thereafter,  held  unconstitutional. 
203. 

Interstate  commerce.  Imposing  a  rea- 
sonable penalty  upon  a  carrier  for  failure 
to  settle  a  claim  for  goods  lost  while  in  its 
possession  for  interstate  transportation  held 
not  to  interfere  unlawfully  with  interstate 
commerce,  in  the  absence  of  congressional 
legislation  to  the  contrary.  983.  A  provi- 
sion of  the  Kansas  statute  which  imposes 
a  penalty  of  $1  per  day  upon  each  car  for  do- 
lay  in  furnishing  freight  cars  ordered,  and 
permits  no  excuse  therefor  except  "strikes, 
unavoidable  accidents,  and  other  public  ca- 
lamities," held  not  invalid,  but  a  reasonable 
police  regulation,  imposing  no  considerable 
burden  upon  interstate  commerce.  733.  A 
South  Dakota  case  holds  that  the  commerce 
clause  of  the  Federal  Constitution  is  vio- 
lated by  a  state  statute  giving  the  board 
of  agriculture  unlimited  discretion  to  ex- 
clude non-resident  nursery  dealers  from  sell- 
ing stock  within  the  state  upon  the  ground 
of  want  of  integrity  or  financial  responsi- 
bility.   138.    A  Montana  case  declares  the 
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right  of  »  state,  in  the  exercise  of  its  police 
power,  to  regulate  the  hours  of  labor  of  em- 
ployees on  interstate  railroads,  in  the  ab- 
sence of  Federal  legislation  on  the  subject. 
134.  Transportation  of  merchandise  by  the 
owner  to  his  own  order  as  consignee  from 
one  state  to  another  for  convenience  of  the 
owner,  for  the  purpose  of  storage  in  mass 
and  subsequent  sale  in  specific  quantities, 
held  not  to  constitute  interstate  commerce 
in  the  sense  that  the  merchandise  is  exempt 
from  local  taxation.    514. 

Gas  rates.  A  city  which,  after  the  ex- 
piration of  its  contract,  continues  to  use 
gas  without  entering  into  a  new  one,  held 
not  entitled,  in  an  action  by  the  company 
to  recover  at  the  old  rate,  to  question  the 
lawfulness  of  that  rate  on  the  ground  that 
it  is  unreasonable,  where  it  is  less  than  the 
maximum  rate  fixed  by  the  statute  for  cities 
of  its  class.    763. 

Monopolies.  A  proposed  lease  by  a  local 
compress  company  of  its  entire  property, 
with  an  agreement  not  to  engage  in  the 
business  of  compressing  cotton  within  50 
miles  of  any  plant  operated  by  the  lessee, 
and  to  aid  the  latter  in  "discouraging  un- 
reasonable and  unnecessary  competition," 
held  to  be  an  unreasonable  restraint  of 
trade,  it  appearing  that  the  lessee  was  or- 
ganized for  the  purpose  of  gaining  control 
of  the  compress  business  in  the  cotton-pro- 
ducing area.     846. 

Eminent  domain.  The  mining  of  gold 
to  be  applied  wholly  to  the  private  use  of 
the  miner  held  not  a  public  purpose  for 
which  the  injury  of  private  property  may  be 
lawfully  authorized.  616.  A  railroad  com- 
pany which  condemned  portions  of  two 
blocks  divided  into  lots  comprising  part  of 
an  addition  to  a  city,  held  not  entitled  to 
insist,  for  the  purpose  of  minimizing  the 
damages,  that  the  owner  treat  his  entire 
holding  as  a  farm,  although  the  alleys  were 
not  open  through  the  tract,  and  streets  and 
alleys  were  not  followed  in  that  part  of  the 
city.  679.  A  Wisconsin  case  denies  the 
right  to  set  off  the  benefit  from  the  opera- 
tion of  a  street  railway  in  the  street  against 
the  damages,  upon  the  condemnation  of  a 
right  to  operate  interurban  cars  upon  the 
street-railway  tracks.  531.  The  construc- 
tion of  a  bridge  approach  in  a  public  street 
so  as  to  destroy  access  to  abutting  proper- 
ty and  impound  snow  and  water,  held  to 
constitute  a  talcing  for  which  compensa- 
tion must  be  made.  49.  A  mistake  in  the 
middle  initial  of  the  owner  of  land  con- 
demned for  railroad  purposes,  making  the 
name  correspond  with  that  of  another  per- 
son, held  not  to  invalidate  the  company's 
title  to  the  land,  where  it  sufficiently  ap- 
pears from  the  record  that  the  real  owner 
15L.R.A.(N.S.) 
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was  a  party  to  the  proceeding  and  the  one 
upon  whom  service  was  made.    129. 

Escheat.  A  judgment  in  some  form,  de- 
claring an  escheat,  held  necessary  before 
the  state  can  get  property  subject  to  for- 
feiture, notwithstanding  a  statute  declaring 
that  the  commonwealth  may  enter  upon  and 
take  possession  of  the  land.    379. 

Municipal  corporations.  An  Alabama 
case  holds  that  power  to  construct  and  oper- 
ate an  electric-lighting  plant  is  not  con- 
ferred upon  a  municipal  corporation  by  char- 
ter authority  to  pass  such  ordinances  as  may 
be  necessary  to  enforce  the  powers  conferred 
upon  it  and  for  its  own  government;  to 
purchase  property  necessary  for  the  use  of 
the  corporation;  and  to  exercise  such  other 
powers  as  may  be  conferred  by  law.  711. 
A  borough  held  liable  for  private  injury 
caused  by  negligence  of  an  employee  in 
flushing  a  borough  hydrant,  if  the  flushing 
is  an  incident  of  its  regular  water  service, 
but  not  if  it  is  incident  to  its  fire-depart- 
ment service.  91.  A  municipality  held  not 
liable  in  tort  for  mistaken  action  of  the 
city  council  in  attempting  to  revoke  a  li- 
cense to  sell  intoxicating  liquors.  698.  For- 
bidding drummers  for  hotels  and  transpor- 
tation lines  to  solicit  patronage  at  depots 
while  trains  are  stopping,  which  is  only 
from  two  to  five  minutes  at  a  time,  held 
not  invalid  as  prohibiting  lawful  business. 
716. 

Counties.  An  action  for  money  had  and 
received  held  maintainable  by  one  who  has 
loaned  money  to  a  county,  which  has  been 
used  by  it  to  discharge  a  legally  incurred 
liability  for  a  current  expense,  although 
the  governing  officials  had  no  authority  to 
borrow  the  money  or  to  give  a  note  there- 
for.    567. 

Taxes.  An  act  authorizing  a  board  ap- 
pointed by  the  city  council  without  con- 
sent of  the  people  to  levy  general  taxes  is 
held  unconstitutional  as  a  delegation  of  1^- 
islative  power.  61.  A  Maine  case  held  that 
a  tax  upon  the  shares  of  a  bank's  stock, 
and  upon  its  assets,  is  double,  and  cannot 
be  levied  in  the  absence  of  express  l^sla- 
tive  authority.  952.  Shares  of  stock  of  a 
foreign  corporation  held  to  be  personal  prop- 
erty, taxable  to  the  owner  of  his  domicil, 
notwithstanding  that  they  may  already  have 
been  taxed  in  another  state.  142.  An  act 
levying  a  tax  upon  persons  pursuing  a  par- 
ticular occupation  not  subject  to  the  po- 
lice power,  who  transact  business  in  dties, 
and  graduating  the  tax  according  to  the 
class  of  the  city,  held  unconstitutional  not- 
withstanding that  the  constitutional  provi- 
sion as  to  uniformity  does  not  apply  direct- 
ly to  occupation  taxes.  195.  And  a  New 
Hampshire  case  holds  that  a  state  in  which 
the  decedent  was  domiciled  is  not  deprived 
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of  the  power  to  exact  a  succession  tax  in 
respect  of  property  which  was  located  in  an- 
other state,  by  the  fact  that  the  property 
is  also  subject  to  the  payment  of  a  succes- 
sion tax  under  the  laws  of  that  state.  150. 
The  right  or  claim  of  the  heirs  of  an  in- 
surance agent  under  a  provision  of  his  con- 
tract with  the  company  that,  in  case  of  bis 
death  during  the  agency,  his  heirs  shall  be 
entitled  to  a  commission  of  6  per  cent  on 
renewal  premiums,  held  subject  to  the  inheri- 
tance tax,  notwithstanding  that  the  premi- 
ums are  assessed  to  the  company  and  com- 
putation of  the  commission  is  made  only  af- 
ter the  reduction  of  taxes  paid  on  the  pre- 
miums.   267. 

Public  improTements.  The  lien  of  an 
assessment  for  benefits,  which  has  been  per- 
fected by  judgment  at  the  time  the  proper- 
ty is  condemned  for  other  public  purposes, 
held  not  affected  by  the  condemnation,  but 
to  attach  to  the  fund  paid  into  court.  834. 
The  right  of  way  and  trackage  of  a  street 
railway  held  not  assessable  under  a  power 
to  assess  lots,  tracts,  and  parcels  of  land 
for  the  grading  of  a  street.    486. 

lilcense;  permit.  The  power  of  the 
legislature  to  authorize  a  city  to  levy  li- 
cense taxes  for  revenue  upon  circuses  exhib- 
iting beyond  the  territorial  limits  of  the 
city  is  denied  in  a  Virginia  case.  294.  An 
act  for  licensing  junk  dealers  and  traders 
held  not  to  apply  to  their  bona  fide  em- 
ployees. 288.  The  legal  representatives  of 
a  deceased  licensee  held  not  entitled,  in  the 
absence  of  a  statute  permitting  it,  to  re- 
cover any  part  of  the  amount  paid  for  the 
liquor  license  because  of  the  latter's  death 
before  the  expiration  of  the  term  of  the 
license.  478.  A  permit  for  a  building,  is- 
sued under  a  misconception  of  the  facts  in 
contravention  of  the  building  regulations 
of  the  city,  held  subject  to  be  revoked,  even 
after  building  operations  have  begun, — es- 
pecially by  a  board  having  supervision  of 
the  action  of  the  official  who  granted  it. 
419. 

Highways.  The  owner  of  property  abut- 
ting on  a  city  street  held  not  entitled  to 
damages  for  such  consequential  injuries  as 
result  from  the  original  careful  construction 
of  the  street  grade.    996.    A  California  case 


declares  that  a  city  may,  by  force,  resist 
the  unauthorized  construction  of  street-rail- 
way tracks  upon  the  streets.    1269. 

Officers.  Police  commissioners  appointed 
under  an  unconstitutional  law  creating  the 
office  held  to  be,  until  the  statute  is  de- 
clared to  be  unconstitutional  by  the  courts, 
de  facto  officers.  93.  Fees  wrongfully 
exacted  under  an  unconstitutional  statute 
by  a  county  clerk  for  the  filing  of  papers 
held  recoverable  as  involuntarily  paid,  al- 
though the  filing  could  have  been  compelled 
by  mandamus.  183.  Authorizing  the  coun- 
ty superintendent  to  revoke  a  school  teach- 
er's license  held  not  to  deprive  the  latter 
of  his  constitutional  right  of  access  to  the 
courts,  or  to  just  compensation  for  the  tak- 
ing of  property;  nor  does  it  unconstitution- 
ally confer  judicial  power  upon  a  ministeri- 
al officer.     1147. 

Attorneys.  An  attorney  who  states  in 
a  petition  for  a  rehearing  that  it  is  common- 
ly reported  that  the  court  was  controlled  by 
political  motives  in  its  decision,  and  sug- 
gests that,  in  order  to  relieve  itself  from 
such  slanderous  rumors,  it  should  entertain 
the  petition,  held  guilty  of  an  attempt  to 
intimidate  the  court  into  a  favorable  deci- 
sion.    525. 

Schools.  The  denial  to  members  of 
secret  societies  of  the  right  of  representing 
the  public  schools  which  they  attend  in  any 
public  capacity  held  not  a  denial  of  a  natu- 
ral right,  or  an  unlawful  discrimination 
against  them.    1137. 

Food.  A  North  Dakota  case  holds  that 
the  pure-food  commissioner  may  be  enjoined 
from  distributing  circulars  or  bulletins  con- 
demning the  property  of  manufacturers  as 
harmful  and  deceptive  to  the  public  when 
his  act  is  in  excess  of  the  power  or  authori- 
ty conferred  upon  him  by  law,  and  would 
cause  irreparable  injury.     331. 

Computing  time.  Under  a  statute  mak- 
ing it  unlawful  to  kill  certain  game  except 
from  the  15th  day  of  November  to  the  5th 
day  of  December,  held  that  the  first -named 
day  should  be  excluded,  and  the  last-named 
day  included,  in  computing  the  period  of 
open  season,  making  tlie  same  twenty  days. 
686. 


II.   CONTIUOTUAI.  AND  COICMBBOIAL  RbLATIONB. 


Tallcllty  and  effect.  A  contract  by  a 
railroad  company  to  locate  a  station  at  a 
given  point  held  not  per  »e  void.  694.  The 
destruction  of  a  bridge  by  extraordinary 
flood  held  to  be  within  the  obligation  of  a 
bond  requiring  the  builder  to  replace  it  if 
removed  from  any  cause,  fire  excepted,  with- 
in a  certain  period.  833.  A  sugar  manu- 
16L.R.A.(N.S.) 


facturer  held  not  liable  for  the  breach  of 
contract  to  instruct  a  grower  as  to  the  culti- 
vation of  beets,  merely  because  the  instruc- 
tion was  improper,  if  it  was  due  to  an  hon- 
est mistake  of  judgment  in  the  absence  of 
such  gross  ignorance  as  would  amount  to 
fraud.  837. 
Rescission.    One  who  paid  more  than 
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one  fourth  of  the  estimated  value  of  land 
which  she  mistakenly  believed  her  parents 
to  have  bound  themselves  to  convey,  in  or- 
der to  have  the  contract  canceled,  held  en- 
titled to  recover  it  back,  the  mistake  being 
as  to  an  existing  fact  material,  controlling, 
and  mutual,  or,  if  not  mutual,  the  vendees 
being  guilty  of  fraud  in  receiving  the  money 
with  knowledge  that  the  contract  was  un- 
enforceable.    289. 

Guaranty ;  warranty.  An  implied  guar- 
anty of  advances  held  to  be  effected  by  a 
letter  requesting  a  bank  to  let  another  make 
overdrafts,  and  accommodate  both  "him  and 
me."  1116.  A  "warranty"  by  a  copurchas- 
er  of  timber  land,  to  induce  his  associates 
to  join  in  its  purchase,  that  it  will  cut  a 
certain  quantity  of  lumber,  held  not  to 
raise  an  implied  contract  to  reimburse  them 
in  case  of  loss  through  its  failure  to  do  so. 
1151. 

Bankruptcy.  A  transfer  by  an  in- 
solvent, within  four  months  prior  to  the 
filing  of  a  petition,  for  the  purpose  of  secur- 
ing or  paying  a  pre-existing  debt,  without 
any  intent  to  affect  other  creditors  injuri- 
ously beyond  the  necessary  effect  of  the  se- 
curity, held  lawful  if  not  violative  of  other 
provisions  of  law,  and  not  evidence  of  any 
intent  to  hinder,  delay,  or  defraud  creditors 
within  8  67e  of  the  bankruptcy  act.  372. 
A  trustee  in  bankruptcy  who,  with  full 
knowledge  of  the  facts,  institutes  proceed- 
ings to  reach  money  concealed  by  the  bank- 
rupt, and  obtains  an  order  for  a  sum  found 
by  charging  the  bankrupt  with  the  whole 
of  a  sum  received  by  him  for  accounts  sold 
'  with  intention  to  defraud  creditors,  held 
thereby  to  have  elected  to  confirm  the  sale, 
and  therefore  to  be  precluded  from  subse- 
quently proceeding  against  the  transferee 
to  recover  possession  of  the  accounts.    1267. 

Brokers.  A  real-estate  broker  held  en- 
titled to  commissions  notwithstanding  that 
a  customer  procured  by  him  refused,  because 
of  alleged  misrepresentations  by  the  seller's 
employee,  to  complete  the  contract  or  pay 
any  part  of  the  purchase  money.  1262.  A 
broker  held  entitled  to  commissions  for  serv- 
ices in  procuring  a  loan  on  real  estate,  al- 
though the  loan  was  not  completed  because 
the  lender,  who  was  to  be  furnished  with  a 
marketable  title,  demanded  an  indemnity 
bond  against  mechanics'  liens  the  time  for 
filing  which  had  not  elapsed,  and  refused  to 
take  an  inadequate  cash  deposit  and  writ- 
ten evidence  that  no  liens  existed  in  lieu  of 
the  bond.    187. 

Bills  and  notes.  An  officer  of  a  com- 
mission company  who,  after  the  maturity 
of  notes  assigned  by  the  company  to  a  bank, 
pays  a  balance  due  thereon  and  receives  the 
notes  from  the  bank,  he  having  previously 
become  surety  for  the  commission  company 
16L.ILA..(N.S.) 


for  any  indebtedness  from  it  to  the  bank, 
held  not  entitled  to  recover  on  the  notes 
as  against  one  who  made  them  for  the  ac- 
commodation of  the  company.  737.  A 
Kansas  case  holds  that  a  memorandum  writ- 
ten on  the  back  of  a  promissory  note  at 
the  time  of  execution,  which  limits  its  con- 
sideration, affects  its  operation,  and  was  in- 
tended to  be  a  part  of  the  contract,  must 
be  regarded  as  a  substantive  part  of  the 
note.    612. 

Carriers.  A  Nebraska  case  upholds  the 
right  of  a  shipper  to  demand  his  property 
from  the  carrier  at  an  intermediate  point, 
upon  tender  of  the  carrier's  charges.  766. 
A  carrier  held  not  negligent  in  following 
a  well-known  custom  not  to  change  the  ven- 
tilators on  cars  in  which  fruit  is  shipped 
unless  instructed  to  do  so  by  the  shipper, 
although  it  results  in  the  destruction  of 
fruit  by  frost.  801.  Rules  and  practice  of 
an  express  company  the  effect  of  which  is 
to  prevent  banks  desiring  to  express  pack- 
ages of  specie  or  currency  from  delivering 
them  to  the  express  company  on  the  after- 
noon of  the  day  before  shipment  is  to  be 
made,  held  not  unreasonable,  unlawful,  or 
unjust.  558.  That  a  carrier  has  chartered 
a  trairi  and  given  the  charterers  the  sole 
privilege  of  collecting  fares  and  fixing  their 
amount,  held  not  to  exempt  it  from  liabili- 
ty for  the  ejection  of  a  passenger,  since 
the  charterers,  in  so  doing,  are  the  agents 
of  the  carrier,  which  cannot,  by  contract, 
relieve  itself  from  liability  for  their  own 
wrongful  acts.     425. 

Cliecks.  A  bank  which  collects  checks 
cashed  by  it  on  forged  indorsements  held 
not  liable  for  money  had  and  received  to 
the  use  of  the  payee,  where  the  rule  is  that 
no  contractual  relation  exists  between  the 
payee  and  drawee  of  an  unaccepted  check; 
and  the  fact-  that  the  payee  credits  the 
drawer  with  the  amount  of  the  check  is  im- 
material. 619.  Failure  to  present  a  check 
in  due  course  for  payment  held  to  discharge 
the  indorser,  even  though  presentment  would 
have  been  unavailing,  in  the  absence  of  af- 
firmative proof  that  he  knew  when  he 
passed  the  check  that  there  would  be  no 
funds  in  the  bank  to  meet  it.    213. 

Insurance.  Insured  held  bound,  in  the 
event  of  disagreement  as  to  the  amount  of 
loss,  to  procure  an  award  or  ascertainment 
of  the  loss  by  appraisers  as  provided  by  the 
policy,  or  to  show  a  legal  excuse  therefor 
before  maintaining  a  suit  on  the  policy  to 
recover  the  loss,  except  as  such  condition  in 
the  policy  is  modified  by  statute  as  to  a 
total  loss.  1055.  A  provision  in  a  policy  of 
insurance  against  change  of  title  or  assign- 
ment of  a  policy  held  not  violated  by  the 
filing  of  a  petition  in  bankruptcy  against 
the   insured   before   the   occurrence   of   the 
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fire,  and  the  appointment  of  a  receiver  and 
trustee  in  bankruptcy  after  the  loss.  827. 
A  policy  of  insurance  on  chattels,  giving 
permission  to  move  them  from  their  loca- 
tion to  a  specified  building,  the  property  to 
be  covered  during  removal  in  proportion  as 
the  value  in  each  location  shall  bear  to  the 
whole  value,  held  not  to  cover  the  property 
while  temporarily  in  another  building,  al- 
though in  process  of  removal.  1007.  An 
"iron-safe  clause"  requiring  the  preserva- 
tion of  complete  records  of  the  assured'^ 
business,  held  not  satisfied  by  carrying  for- 
ward into  a  new  set  of  books  kept  in  a  fire- 
proof safe  of  balances  from  a  set  of  books 
containing  an  itemized  statement  of  the 
business  transacted  by  the  insured.  471. 
The  iron-safe  clause  in  an  insurance  policy 
held  not  complied  with  either  literally  or 
substantially  by  the  taking  of  an  inventory 
after  the  time  limit  for  doing  so  has  ex- 
pired; and,  the  policy  having  become  void 
for  that  reason,  is  not  revived  thereby.  345. 
An  untrue  answer  written  by  the  medical 
examiner,  that  an  applicant  for  insuranoe 
was  not  at  the  time  pregnant,  although  a 
deduction  from  her  answers  and  believed  by 
her  to  be  true,  held  to  avoid  the  policy, 
where  the  application  warrants  the  answers 
to  be  true,  and  declares  that  the  answers  as 
written  by  the  examiner  are  as  given  by  the 
applicant.  1277.  Under  a  policy  insuring 
against  loss  of  time  from  bodily  injuries  ef- 
fected through  external,  violent,  and  acci- 
dental means,  which  shall  disable  insured 
from  engaging  in  any  productive  occupa- 
tion, held  there  can  be  no  recovery  for  her- 
nia resulting  from  accident  where  there  is  no 
external  injury,  disability,  or  loss  of  time. 
252.  Death  from  blood  poisoning  introduced 
into  the  system  through  and  coincident  with 
a  scratch  or  wound  sustained  during  the  life 
of  the  policy  held  not  to  be  within  a  provi- 
sion of  a  policy  of  accident  insurance  ex- 
empting the  company  in  case  of  death  re- 
sulting directly  or  indirectly  from  bodily 
infirmity  or  disease  in  any  form,  proximate 
or  contributory,  as  the  primary,  secondary, 
or  final  cause.  245.  One  held  to  be  "imder 
the  influence"  of  an  intoxicant,  within  the 
meaning  of  an  accident-insurance  policy  lim- 
iting the  liability  of  the  company  in  such 
cases,  when  he  has  recovered  from  intoxi- 
cation only  so  far  as  to  be  fairly  able  to 
take  care  of  himself.    206. 

Statute  of  frauds.  A  West  Virginia 
case  declares  that,  if  the  person  whose  debt 
a  third  person  makes  an  oral  promise  to 
pay  remains  still  liable,  such  promise  is  not 
binding  on  the  third  person.  214.  The  bal- 
ing of  hay  by  the  purchaser  held  a  suffi- 
cient part  payment  of  the  price  to  take  out 
of  the  statute  of  frauds  a  contract  to  pay 
a  certain  price  per  ton  for  hay,  the  purchas- 
15L.R.A.(N.S.) 


er  to  do  the  baling.  654.  One  who  has 
promised  to  bid  in  property  of  a  corpora- 
tion at  a  judicial  sale  and  pay  the  debt  se- 
cured by  it,  held  not  entitled  to  rely  on 
the  statute  of  frauds  to  avoid  compliance 
therewith,  after  he  has  secured  the  proper- 
ty. 399.  An  agreement  by  a  purchaser  of 
real  estate  to  assume  and  pay  encumbrances 
thereon  as  part  of  the  consideration,  held 
not  within  the  provision  of  the  statute  of 
frauds  requiring  a  promise  to  answer  for 
the  debt  of  another  to  be  in  writing.  1087. 
An  oral  agreement  to  cut  the  timber  off 
a  tract  of  land  as  fast  as  it  is  needed  by 
the  owner's  mill,  held  void  under  the  stat- 
ute of  frauds,  although  the  wood  might  be 
all  cut  off  within  a  year,  where  the  mill, 
running  at  its  ordinary  capacity,  would  re- 
quire three  or  four  years  to  work  it  up. 
313. 

Liandlord  and  tenant.  A  provision  in  a 
lease  that,  if  the  lessor  cannot  deliver  pos- 
session as  contemplated,  delay  in  delivery  of 
possession  will  not  work  an  abridgment  of 
the  term,  but  shall  operate  to  defer  the 
date  of  its  commencement,  held  not  to 
change  the  character  of  the  conveyance  from 
an  executed  to  an  executory  contract.    1078. 

Principal  and  surety.  A  surety  for 
the  performance  of  a  construction  contract 
held  not  entitled,  before  obtaining  judgment 
or  lien,  to  maintain  a  suit  to  enjoin,  as  a 
fraud  upon  him,  a  conveyance  of  nonexempt 
property  by  persons  who  formed  a  partner- 
ship with  the  principal  for  the  purpose  of 
performing  the  contract.     484. 

Payment.  A  promissory  note  made  by 
one  partner  alone  for  the  debt  of  the  firm 
held  not  to  operate  as  payment,  nor  to  re- 
lease another  partner  from  the  debt,  unless 
the  creditor  agrees  to  accept  it  as  payment 
and  release  the  other  partner.     1019. 

Sunday.  The  payee  of  a  check,  who  de- 
lays presenting  it  tmtil  after  the  bank  has 
failed,  cannot  take  advantage  of  the  fact 
that  the  check  was  delivered  on  Sunday, 
in  order  to  recover  from  the  makeif    243. 

Telegrraphs  and  telephones.  The  neg- 
ligent failure  of  a  telephone  company  to 
summon  an  addressee  to  receive  a  long-dis- 
tance message  offering  him  employment, 
which  the  company  knows  will  be  of  bene- 
fit to  him,  held  to  render  it  liable  for  the 
loss  thereby  inflicted  upon  him.     810. 

Sale.  A  buyer  who  refuses  to  return 
goods  after  his  attention  is  called  to  a  pal- 
pable mistake  made  in  quoting  their  price 
to  him,  held  to  have  accepted  them  at  the 
price  at  which  they  are  billed,  although  the 
mistake  was  not  discovered  until  the  goods 
were  on  his  shelves.  368.  A  manufacturer 
who  sells  under  its  trade  name  material  em- 
ployed in  the  manufacture  of  combs,  held 
to  warrant  impliedly  that  it  will  not  burst 
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into  flame  under  ordinary  methods  of  use, 
where  the  material  as  usually  manufactured 
is  not  inflammable  under  such  conditions. 
856.  One  purchasing  a  particular  make  of 
a  cable  for  a  particular  purpose,  from  a 
merchant  who  knows  the  use  to  which  it  is 
to  be  put,  held  entitled  to  return  it  for 
breach  of  implied  warranty,  if  it  proves 
worthless  because  of  unfit  material.  868. 
But,  where  the  dealer  contracts  to  deliver 
to   the   purchaser,   at    an    agreed    price,   a 


known,  described,  and  specified  article  man- 
ufactured generally  for  the  trade,  held  that 
there  is  no  implied  warranty  against  latent 
defects  of  which  the  dealer  has  no  knowl- 
edge. 877.  To  hold  a  merchant  liable  for 
injury  through  consumption  of  an  unsound 
fowl  purchased  from  him  for  food,  upon  the 
theory  of  an  implied  warranty  of  fitness, 
held  that  the  purchaser  must  show  that  re- 
liance was  placed  on  bis  skill  and  judgment 
in  selecting  it.     884. 


IIL    COBPORATIOMS  AHD  AB80CIATI0It& 


Corporation.  An  Illinois  case  holds 
that  one  cannot  avoid  his  contract  to  pur- 
chase stock  of  a  corporation  on  the  ground 
that  it  was  not  legally  organized,  or  that 
the  stock  was  not  legally  issued.  409.  A 
foreign  corporation  which  at  one  time  did 
business  in  the  state  without  having  com- 
plied with  the  requirements  imposed  by  the 
statute  in  such  cases,  held  entitled,  after  it 
has  ceased  to  do  such  business,  to  maintain 
an  action  upon  a  note  taken  while  it  was  so 
engaged.    461. 

Bnlldlnc    and    loan    association.    A 


building  and  loan  association  held  estopped 
to  question  the  constitutionality  of  a  stat- 
ute limiting  the  rate  of  interest  and  pre- 
miums aa  applied  to  existing  contracts  by 
amending  its  articles  to  conform  thereto. 
503. 

Benefit  societies.  A  benefit  fund  con- 
tributed by  the  members  of  a  subordinate 
lodge  for  their  own  use  held  to  belong  to 
them,  and  not  to  be  subject,  upon  the  revo- 
cation of  the  charter,  to  be  taken  by  the 
parent  body.    336. 


IV.    DOMKSTIC   RBLATIONa. 


Marriage.  A  marriage  ceremony  before 
a  priest  who  acted  under  the  same  license 
as  that  under  which  a  prior  ceremony  be- 
tween the  parties  was  celebrated  before  a 
justice  of  the  peace,  held  to  be  a  valid  mar- 
riage, notwithstanding  that  the  priest  sup- 
posed that  the  original  ceremony,  though 
invalid  in  the  eye  of  the  Catholic  Church, 
was  yet  valid  in  the  eye  of  the  civil  law, 
although,  the  woman's  first  husband  being 
then  living,  he  regarded  the  ceremony  be- 
fore him  as  merely  a  religious  marriage. 
463. 

Antenuptial  contract.  A  Wisconsin 
case  denies  the  right  of  a  husband  to  recov- 
er upon  an  antenuptial  contract  by  which 


the  wife  agreed  to  pay  him  for  her  care,  sup- 
port, and  nursing  during  their  marriage.  4B1. 

Divorce.  Mere  indiscreet  or  imprudent 
conduct  and  relations  with  young  men  on 
the  part  of  a  married  woman,  all  embraced 
under  the  general  term  "flirting,"  held  not 
a  cause  for  divorce.     670. 

Custody  of  children.  A  subsequent 
agreement  by  a  husband  to  whom  the  un- 
conditional custody  of  minor  children  was 
awarded  by  a  final  divorce,  purporting  to 
vest  in  the  wife  the  temporary  or  condi- 
tional custody  of  the  children,  held  not  to 
operate  as  a  bar  to  his  recovering  posses- 
sion of  them.     744. 


.  v.  FronciABT  Rblatiomb;  Pkrsonal  Cafacitt. 


Principal  and  agent.  A  West  Virginia 
case  holds  that  to  make  one  liable  by  rea- 
son of  participation  in  misuse  of  money  of 
the  principal  by  an  agent  upon  the  ground 
that  it  was  used  to  pay  the  private  debt 
of  the  agent,  it  is  necessary  to  show,  not 
only  that  the  party  sought  to  be  charged 
was  aware  that  the  money  belonged  to  the 
principal,  but  also  that  he  was  aware  that 
the  debt  paid  by  it  was  in  fact  a  private 


debt  of  the  agent,  or  such  a  debt  that  pay- 
ment thereof  could  not  lawfully  be  made 
out  of  such  money.     310. 

Guardian  and  ward.  A  decree  for  suit 
money  and  alimony  against  the  guardian  of 
defendant  in  a  divorce  suit,  who  appears 
only  to  defend  on  behalf  of  hts  ward,  held 
void,  since  the  court  has  no  jurisdiction  to 
render  a  personal  judgment  against  him. 
1034. 


VI.   TOBTS;    NbOLIOBMCB;    NniBANCBS. 

Carriers.  A  railroad  company  held  lia-  I  sand  hole,  if  the  defect  could  have  been  dis- 
ble  for  an  injury  to  a  passenger  caused  by  covered  by  the  builder  of  the  car  by  the  ex- 
the  breaking  of  an  axle  by  reason  of  a  I  ercise  of  the  utmost  human  skill  and  fore- 
16L.I^A.(N.S.) 
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sight.  790.  A  railroad  company  held  liable 
for  injuries  caused  by  exposure  to  inclem- 
ent weather,  to  one  whose  passage  to  a 
station  to  take  a  train  was  obstructed  for 
an  unreasonable  time  by  standing  cars.  740. 
A  Massachusetts  case  holds  that  one  may  be 
found  not  to  have  become  a  passenger  on 
a  street  car  where,  having  swung  himself 
onto  the  step  while  the  car  was  in  motion, 
the  conductor  refused  to  accept  him  as  a 
passenger  unless  he  got  inside  the  car.  960. 
A  street  railroad  company  held  not  liable 
for  injuries  to  a  passenger  who  slips  upon 
snow  and  ice  accumulated  during  a  storm 
upon  a  step  after  the  car  has  started  upon 
a  trip.  623.  As  to  carriers'  contracts,  see 
supra,  II. 

Crossing  tracks.  The  signal  of  a  flag- 
man to  cross  held  not  to  relieve  one  from 
the  duty  to  look  and  listen  before  driving 
on  a  railroad  crossing.  803.  Failure  to 
look  and  listen  before  crossing  a  street-car 
track  at  a  public  street  crossing  held  not 
negligence  as  a  matter  of  law.  264.  An 
Illinois  case  declares  that  failure  to  look 
and  listen  before  attempting  to  cross  an  in- 
terurban  street-car  track  laid  along  a  pub- 
lic highway  cannot  be  said  to  be  negligence, 
as  matter  of  law,  but  to  present  a  question 
for  the  jury.    1167. 

Libel  and  slander.  A  Minnesota  case 
held  that  there  was  a  publication  of  a  libel- 
ous letter  concerning  plaintiff,  which  was 
properly  addressed  to  the  plaintiff's  wife, 
and  was  opened  by  plaintiff,  who  handed  the 
same  to  his  wife,  they  then  reading  the  let- 
ter together,  or  practically  at  the  same  time. 
1141.  Charging  an  oflicer  with  graft  held  to 
be  libelous  per  se,  under  the  Idaho  statutes. 
497. 

Malicious  prosecution.  The  presump- 
tion of  probable  cause  for  a  prosecution, 
arising  from  conviction,  held  destroyed  if  it 
was  secured  by  fraud  or  perjury.    1143. 

Oontribntory  negligence.  One  whose 
work  in  a  street  does  not  bring  him  with- 
in striking  distance  of  passing  cars,  but 
who  is  at  a  place  where  the  track  is  straight 
and  the  view  unobstructed  for  over  200  feet, 
held  to  be  guilty  of  contributory  negligence 
in  going  near  enough  to  be  hit  by  a  car 
.while  his  back  is  turned.  282.  One  engaged 
in  unloading  a  wagon,  with  his  body  in  the 
path  of  passing  street  cars,  who  for  five 
or  ten  minutes  failed  to  look  or  listen  for 
an  approaching  car,  held  negligent,  as  mat- 
ter of  law,  preventing  recovery  for  injuries 
from  being  struck  by  a  car  negligently  maii- 
aged.     1117. 

Proximate  cause.  Negligently  permit- 
ting gas  to  remain  in  a  mine  held  not  the 
proximate  cause  of  an  injury  to  a  workman 
who,  having  been  overcome  with  gas,  was 
placed  by  rescuers  on  the  elevator  in  such 
16L.R.A.(N.S.) 
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a  manner  that  his  leg  was  crushed  by  con- 
tact with  the  walls  of  the  shaft.  893.  The 
negligent  setting  of  fire  to  the  grass  on  an- 
other's property  may  be  found  to  be  the 
proximate  cause  of  his  death  by  being 
burned  in  the  attempt,  in  the  use  of  due 
care,  to  extinguish  it.    819. 

Greased  track.  A  trolley  company 
which  greases  the  track  at  a  curve  held 
bound  to  do  so  in  such  a  manner  as  not 
to  endanger  the  safety  of  persons  entitled 
to  use  the  street.    840. 

Master  and  servant.  An  electric-rail- 
way conductor  who,  while  operating  his  car, 
passed  over  the  road  daily  for  several 
months  at  a  point  at  which  the  track  sagged 
and  a  pole  stood  closer  to  it  than  others  in 
the  line,  held  to  have  assumed  the  risk  of 
being  struck  by  the  pole.  1109.  The  fail- 
ure of  the  owner  of  a  packing  house  to  in- 
close an  elevator  as  required  by  statute, 
held  to  constitute  prima  facie  evidence  of 
negligence,  rendering  it  liable  for  an  injury 
to  an  employee  at  work  on  the  elevator 
from  the  fall  of  a  barrel  from  another  ele- 
vator, which  was  also  uninclosed.  784.  A 
master  held  not  relieved  from  liability  for 
failure  to  use  due  care  in  the  inspection  of 
animals  slaughtered  for  meat,  so  as  not  to 
expose  his  servants  to  infection,  by  the  fact 
that  the  animals  were  subjected  to  govern- 
ment inspection.  812.  A  private  railroad 
operated  by  a  company  not  incorporated  for 
railroad  purposes  held  to  be  within  the 
terms  of  a  fellow-servant  act  relating  to 
railroads.  479.  A  master  held  liable  for 
the  killing  of  a  servant  struck  by  a  bucket 
allowed  to  fall  down  a  mine  shaft  because 
of  the  inexperience  of  a  servant  temporarily 
in  charge  of  the  hoisting  mechanism,  al- 
though such  servant  was  permitted  by  a 
competent  engineer  employed  by  the  master 
to  exchange  places  with  him  in  violation  of 
the  master's  instructions.  439.  A  minor 
who,  by  misrepresenting  his  age,  obtains  a 
student  fireman's  permit  from  a  railroad 
company,  held  entitled  only  to  the  degree 
of  care  requisite  in  the  case  of  trespassers, 
or  at  most  of  bare  licensees,  although  his 
infancy  in  no  way  contributes  to  his  in- 
jury. 443.  A  master  held  liable  for  the 
servant's  failure  to  use  ordinary  care  to 
prevent  injury  to  a  boy  whom  he  knows  is 
riding  on  the  top  of  an  elevator  car,  even 
though  the  boy  is  to  be  treated  as  a  tres- 
passer.    402. 

Dangerous  substances.  One  who  stores 
upon  his  premises  near  a  navigable  river 
large  quantities  of  oil  the  escape  of  which 
is  bound  to  do  the  greatest  amount  of  dam- 
age and  injury  to  persons  using  the  stream, 
held  liable  for  the  injury  done  in  case  of 
an  escape  of  the  oil.  although  it  occurs  with- 
out any  negligence  on  his  part.    635.    It  is 
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held  in  a  Massachusetts  case  that  the  jury 
may  find  the  tiu-ning  by  a  manufacturer  of 
steam  into  a  sewer  in  such  quantities  that 
it  escapes  and  envelopes  a  pedestrian  on  the 
sidewalk  to  be  negligence,  and  the  proximate 
cause  of  an  injury  to  the  pedestrian  through 
a  fall  on  account  of  becoming  bewildered  by 
the  steam.    967. 

Bailment.     The   liability  of  a   stranger 
for  fhe  loss  of  a  horse  which  he  is  knowing- 


EESUME. 
(Pbopbrtt  Kiohts;   Wills.) 


ly  using  for  a  purpose  not  contemplated  in 
a  contract  of  bailment,  held  not  affected  bjr 
the  fact  that  the  loss  is  due  to  inevitable 
accident.    428. 

Picketing.  The  performance  by  strikers 
of  picket  duty  on  a  public  street  held  not 
an  act  which  the  municipal  authorities  can 
prevent,  so  long  as  it  is  confined  to  peace- 
able persuasion  of  laborers  not  to  take  the 
place  of  strikers.    973. 


VII.  Pbopebtt  Riohtb;  Wills. 


Adverse  possession.  A  Massachusetts 
case  holds  that  the  commonwealth  may  ob- 
tain title  to  a  pond  by  the  assertion  and 
maintenance  of  adverse  possession  for  the 
statutory  period.  1120.  It  is  held  by  the 
circuit  court  of  appeals  that  no  title  can 
be  secured  against  the  true  owner  by  mere- 
ly squatting  on  real  estate  without  notice 
to  the  latter,  although  the  squatter  makes 
pretense  of  holding  adversely.     1178. 

Cemetery.  The  property  rights  of  a  lot 
owner  in  a  cemetery  set  apart  for  the  burial 
of  the  white  race  and  for  burial  purposes 
only  held  violated  by  the  burial  of  a  dog 
in  an  adjoining  lot,  although  no  physical 
nuisance  is  created  thereby.     796. 

Copyright.  Statutory  copyright  held  not 
to  confer  the  right  to  control  the  price  at 
which  the  copies  of  a  book  shall  be  sold. 
766. 

Tradename.  An  insurance  company 
held  entitled  to  be  protected  in  the  use  of 
trademarks,  symbols,  or  other  devices,  al- 
though its  business  does  not  require  their 
use  in  connection  with  a  manufactured  ar- 
ticle.   626. 

Covenants.  An  agreement,  not  in  a  deed 
or  indenture  in  the  chain  of  title,  not  to 
sell  or  permit  the  sale  of  intoxicating  liquor 
upon  the  premises,  held  not  binding  upon 
subsequent  purchasers  and  assigns,  unless 
they  have  such  knowledge  or  notice  thereof 
as  to  imply  that  the  burden  was  assumed 
as  part  of  the  consideration.    1129. 

Easement.  A  municipality  held  not  en- 
titled to  enjoin  the  owner  of  land  through 
which  runs  a  ditch  conveying  water  for  the 
use  of  the  municipality,  from  allowing  his 
cattle  to  feed  and  graze  in  the  field  along 
the  banks  of  the  ditch.    992. 

Fixtures.  Building  material,  finishing 
lumber,  doors,  and  transoms  belonging  to 
the  owner  of  an  unfinished  building  and  left 
therein  for  the  purpose  of  completing  it. 
held  to  pass  with  a  deed  of  the  realty,  al- 
though not  yet  fastened  thereto.    727. 

Jadicial  sale.  Failure  to  follow  the  di- 
rection of  the  court,  upon  a  foreclosure  sale 
of  two  parcels  of  mortgaged  land,  to  sell, 
first,  the  land  primarily  liable,  and  selling 
15L.R.A.(N.S.) 


the  parcels  en  masse,  held  not  to  render 
the  sale  void  and  subject  to  collateral  at- 
Uck.    649. 

tiiena.  That  a  guardian  was  authorized 
by  the  court,  out  of  the  proceeds  of  a  sale 
of  the  infant's  land,  to  build  a  house  on 
other  land  of  the  infant,  held  not  to  author- 
ize a  mechanic's  lien  for  the  lumber  used  in 
the  construction  of  the  house  against  the 
land  on  which  the  house  stands.  1169.  A 
verbal  lien  for  money  advanced  to  a  lessee 
for  the  erection  of  a  building  which  he  has 
the  right  to  remove  before  the  expiration 
of  the  tenancy,  if  binding  between  the  par- 
ties, held  to  extend  only  to  the  interest  of 
the  lessee  in  the  property,  and  to  be  lost 
by  the  termination  thereof.  723.  Supplies 
for  the  construction  of  a  railroad,  within 
the  meaning  of  a  mechanic's  lien  statute, 
held  not  to  include  food  for  men  and  teams 
while  at  work  thereon,  notwithstanding  that 
the  contractor  to  whom  it  is  furnished 
boards  his  own  hands.  609.  An  Idaho 
case  holds  that  the  time  for  filing  a  me- 
chanic's lien  cannot  be  extended  by  fur- 
nishing on  a  new  contract  or  request  addi- 
tional articles,  and  adding  them  to  a  com- 
pleted account  and  statement  of  material* 
furnished.    299. 

Mortgage.  An  assignment  of  a  mort- 
gage held  to  carry  with  it  the  option  con- 
tained therein,  to  declare  the  entire  'debt 
due  upon  failure  to  pay  instalments  of  prin- 
cipal, interest,  and  taxes  as  they  become 
due,  although  it  is  not  in  terms  granted  to 
the  assignee.  690.  A  right  to  use  water  for 
irrigation  purposes  for  a  stated  sum  and 
a  yearly  rental,  acquired  by  a  mortgagor 
for  the  benefit  of  the  land  after  execution  of 
the  mortgage,  but  before  foreclosure,  held 
to  pass  under  the  foreclosure  as  an  ease- 
ment appurtenant  to  the  land.  359.  A 
tender  of  the  amount  due  on  a  chattel  mort- 
gage at  any  time  before  sale  under  fore- 
closure, held  to  discharge  the  lien.    1164. 

Perpetuities.  That  a  statute  against 
perpetuities  is  limited  to  estates  created  by 
deed  or  will,  held  not  to  render  an  attempted 
distribution  by  the  probate  court  of  void 
remainders  to  "heirs"  of  living  life  tenants 
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effectual  to  vest  the 
children  as  a  distribution  of  intestate  es- 
tate, although  no  appeal  was  taken  there- 
from.   900. 

Timber.  Where  standing  timber  is  real 
estate,  held  that  no  implied  contract  of 
removal  within  a  reasonable  time  arises 
from  an  absolute  conveyance  of  it,  noncom- 
pliance with  which  will  result  in  a  forfei- 
ture.   1123. 

Following  trust  funds.  That  some  of 
an  insolvent  bank's  commercial  paper,  con- 
sisting of  many  separate  instruments  ac- 
quired at  different  times,  may  have  been 
purchased  with  the  general  funds  of  the 
bank,  with  which  trust  moneys  have  been 
mingled,  held  insuflBcient  to  fasten  a  trust 
upon  it,  or  upon  proceeds  of  a  part  of 
it.  1100.  The  same  case  holds  that  the  ex- 
tent to  which  trust  funds  blended  with  the 
general  moneys  of  a  bank  have  been  dissi- 
pated, or  can  be  identified,  when  the  cash 
in  the  bank  has  sunk  below  the  amount  of 
the  trust  fund,  is  to  be  determined,  not  by 
the  cash  balance  when  the  bank  closes  its 
doors  in  insolvency,  but  by  the  lowest  cash 
balance  after  the  trust-fund  deposits  are 
made,  to  which  are  to  be  added  the  subse- 
quent trust-fund  deposits.     1100. 

Recording  laws.  Failure  to  record  an 
assignment  of  a  chattel  mortgage,  although 
the  statute  does  not  expressly  require  such 
instruments  to  be  recorded,  held  to  subordi- 
nate the  assignees  to  the  rights  of  a  bona 
fide  purchaser  of  a  second  mortgage  on  the 
same  property  from  the  original  mortgagee, 
who,  after  assigning  the  iirst  mortgage, 
fraudulently  canceled  it  of  record,  and  se- 
cured another  in  substitution  for  it.    1025. 
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to  be  su|)erior  to  those  of  a  grantee  under 
prior  unrecorded  conveyances.    459. 

Waters.  Express  authority  held  neces- 
sary to  authorize  the  laying  out  of  a  high- 
way into  a  navigable  body  of  water  for  the 
purpose  of  a  wharf  or  landing  place.  1170. 
An  Oklahoma  case  holds  that  water  which 
at  times  of  ordinary  freshets,  by  reason  of 
the  obstruction  of  a  water  course  by  a'  rail- 
road roadbed,  overflows  the  banks  and 
spreads  out  upon  the  adjacent  lowlands,  is 
not  surface  water,  although  it  originally 
came  from  lands  drained  by  the  water 
course.  268.  One  who  diverts  water  from 
a  stream  for  domestic  and  irrigation  pur- 
poses held  bound,  in  order  to  protect  his 
appropriation,  to  use  a  reasonable  degree 
of  care  to  prevent  loss  by  evaporation  and 
seepage  in  conveying  the  water  to  the  place 
of  use,  since  the  law  will  not  countenance 
the  diversion  of  a  volume  many  times  great- 
er than  is  actually  consumed.  238.  Deeds 
conveying  rights  of  flowage,  although  abso- 
lute in  form,  held  not  to  convey  the  right 
to  flow  according  to  their  strict  letter,  when 
there  is  no  use  for  the  water,  and  when  the 
flowage  would  be  detrimental  to  the  servi- 
ent estate,  since  the  right  conveyed  is  only 
an  unlimited  reasonable  use  of  the  privilege. 
292. 

Wills.  An  Indiana  case  declares  that 
testamentary  capacity  is  not  destroyed  by 
a  mere  belief  in  spiritualism.  673.  The 
rule  that  property  not  expressly  devised 
may,  under  some  circumstances,  pass  by  vir- 
tue of  an  implied  devise  or  bequest,  is  ap- 
plied in  an  Illinois  case.    73. 


VIII.  Civil  Rbmedtes;  Practice  and  PBOoiDniiB. 


Appeal.  The  heirs  apparent  or  pre- 
sumptive, or  those  dependent  upon  an  al- 
leged incompetent  person  for  support,  held 
entitled  to  appeal  from  an  order  of  the  coun- 
ty court  dismissing  their  petition  for  the 
appointment  of  a  guardian.     436. 

Pleading.  A  Maine  case  holds  that  a 
common-law  action  for  a  personal  injury 
resulting  in  death  cannot  be  amended  so  as 
to  count  upon  the  right  given  by  statute 
to  recover,  for  the  benefit  of  the  widow  and 
next  of  kin,  the  damages  resulting  to  them 
from  the  death.     1003. 

Counterclaim.  That  defendant  has  in- 
terposed a  counterclaim  upon  which,  un- 
der the  statute,  he  might  have  aflirniative 
relief,  held  not  to  prevent  the  plaliiitilT  from 
taking  a  nonsuit  or  dismissing  his  case  at 
any  time  before  verdict.    340. 

Default.  A  default  decree  in  favor  of 
plaintiff  held  not  to  support  a  plea  of  for- 
15L.R.A.(N.S.) 


mer  adjudication  as  against  an  intervener 
claiming  under  the  defendant.    823. 

Judgment.  A  Nebraska  case  declares 
that  entry  of  a  judgment  nunc  pro  tunc 
will  not  be  allowed  to  the  prejudice  of  a 
third  party  who  has  become  the  owner  of 
property  which  will  be  affected  by  the  or- 
der; and  that  such  party  may  appear  and 
resist  the  entry  nunc  pro  tunc.    682. 

Revival  of  action.  A  stipulation  in  an 
arbitration  agreement  in  a  pending  action, 
by  which  defendant  binds  his  legal  repre- 
sentatives to  abide  by  the  award,  held  not 
to  empower  the  court,  upon  his  death,  to 
revive  the  action  against  his  legal  repre- 
sentatives so  as  to  bind  his  executors  and 
estate  in  another  jurisdiction.    632. 

Damages.  The  measure  of  damages  for 
a  conversion  en  route,  by  a  stranger,  of 
property  in  possession  of  a  carrier  for  trans- 
portation, held  to  be  measured  by  its  value 
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at  destination,  less  tranaporation  and  sell- 
ing expenses,  and  not  to  be,  limited  to  its 
value  at  the  place  of  conversion  or  nearest 
market.  1126.  Mental  suffering  held  not 
an  .element  of  damages  for  an  accidental  in- 
jury resulting  in  the  slight  shortening  of  a 
person's  leg, — a  disfigurement  which  cannot 
render  his  presence  objectionable,  or  make 
him  an  object  of  pity  or  ridicule.  776. 
Damages  held  not  recoverable  for  mental 
suffering  for  nondelivery  of  a  telegram  in 
time  to  enable  the  sendee  to  attend  the 
funeral  of  one  to  whom  he  was  about  to  be 
married,  but  to  whom  he  was  not  related. 
277.  An  administrator  having  a  right  of 
action  under  a  statute  for  the  wrongful 
death  of  his  decedent  held  entitled  to  re- 
cover the  value,  at  the  decedent's  death, 
of  the  prospective  earnings  and  savings  that, 
from  the  evidence,  could  reasonably  have 
been  expected  but  for  the  decedent's  death. 
461. 

Bvldence.  A  North  Dakota  case  declares 
that  photographs  introduced  in  evidence  are 
not  of  conclusive  effect,  as  matter  of  law; 
but  the  weight  to  be  given  them  depends 
upon  the  skill,  accuracy,  and  manner  in 
which  they  are  taken;  and  they  are  to  be  con- 
sidered under  the  same  test  as  other  evi- 
dence. 1162.  Admissions  by  the  master 
that  an  accident  by  which  a  servant  was  in- 
jured was  the  former's  fault,  and  evidence 
of  donations  and  promises  of  future  assist- 
ance made  by  him  to  the  servant's  wife, 
held  insufficient  to  take  the  question  of 
negligence  to  the  jury,  the  servant's  mem- 
ory having  been  destroyed,  and  no  eye  wit- 
nesses of  the  accident  being  produced.  1096. 
The  right  of  the  trial  court  to  set  aside 
special  findings  of  the  jury  to  the  effect  that 
an  accident  was  caused  by  a  certain  ab- 
normal movement  of  a  machine,  upon  the 
ground  that  such  a  movement  was  physical- 
ly impossible,  was  denied  in  a  Wisconsin 
case.  701.  Upon  the  question  whether  or 
not  a  representation  by  an  applicant  for 
insurance  that  he  was  temperate  in  the  use 
of  intoxicating  liquors  was  false,  held  that 
witnesses  may,  after  stating  the  basis  of 
their  information,  state  whether  he  was 
temperate  or  intemperate.  683.  Dying  de- 
clarations held  not  to  be  excluded  because 
it  does  not  appear  that  the  declarant  be- 
lieved in  God,  and  in  rewards  and  punish- 
ments after  death.  448.  To  recover  for  the 
death  alleged  to  have  been  occasioned  by 
the  negligent  administration  of  chloroform, 
held  unnecessary  to  exclude  other  possible 
causes,  it  being  enough  to  show  that  this 
was  the  probable  cause.  416.  Declarations 
of  one  of  the  parties,  since  deceased,  pend- 
ing the  period  of  cohabitation,  disaffirming 
a  marriage  sought  to  be  establishpd  by  co- 
habitation and  other  marital  conduct,  held 
15L.KA.(N.S.) 


RESUME. 
(CrviL  Rbhbdies  ;  Practiob  amd  PaocsDUiut) 


admissible  upon  the  principle  of  re»  gettce, 
for  the  purpose  of  showing  the  character  of 
the  cohabitation.     190. 

Creditors'  bill.  A  Montana  case  de- 
clares that  a  creditor  cannot,  upon  the  the- 
ory that  he  is  proceeding  by  creditors'  bill, 
sue  persons  who  have  converted  his  debtor's 
property,  and  obtain  a  judgment  against 
them  as  if  he  were  the  owner  of  the  cause 
of  action.    976. 

Cloud  on  title.  A  purchaser  under  » 
contract  for  a  deed  held  entitled  to  main- 
tain a  bill  for  the  removal  of  a  cloud  on 
the  title  of  the  property,  since  he  is  0(m- 
sidcred  in  equity  as  the  owner,  and  as  hav- 
ing the  entire  equitable  estate.     413. 

DiscoTery.  The  refusal  to  order  a  phys- 
ical examination  of  plaintiff,  who  alleges 
permanent  injury,  held  to  be  an  abuse  of  dis- 
cretion, calling  for  reversal,  where  the  ac- 
cident did  not  produce  a  visible  wound,  and 
the  examination  would  disclose  whether 
complete  recovery  could  be  had.    663. 

Death.  That  the  administrator  of  a  de- 
cedent has  brought  a  statutory  action  for 
her  death,  and  recovered  a  verdict  therein, 
held  no  bar  to  an  action  by  the  husband 
for  the  consequential  injuries  to  him,  consist- 
ing of  the  loss  of  her  services  and  estate 
and  of  the  expense  to  which  he  may  have 
been  put,  and  the  like.    611. 

Bemoval  of  causes.  The  allegation  in 
a  petition  for  removal  of  a  cause  from  a 
state  to  a  Federal  court,  that  certain  defend- 
ants were  not  necessary  or  proper  parties 
to  the  action,  and  were  made  parties  sole- 
ly for  the  fraudulent  purpose  of  prevent- 
ing a  removal  to  the  Federal  court,  held  to 
state  no  jurisdictional  fact.  998.  A  litigant 
having  been  sued  in  the  circuit  court  of  the 
United  States  as  a  resident  of  Illinois,  and 
having  obtained  the  benefit  of  an  exception 
to  the  effect  that  he  has  his  domicil  in 
Louisiana,  cannot  be  heard,  when  sued  at 
such  domicil,  to  plead  to  the  jurisdiction  of 
the  state  court  on  the  ground  that  he  is  dom- 
iciled in  Illinois.    423. 

Carnlshment;  attachment;  levy.  A 
Wisconsin  case  declares  that  a  court  of 
that  state  will  not  assist  a  nonresident  alien 
suing  another  nonresident  alien  to  redress 
a  wrong  committed  without  the  state,  to 
impound  defendant's  assets  within  the  state 
by  garnishment,  to  the  prejudice  of  a  resi- 
dent creditor  who  has  obtained  a  judgment 
and  a  provisional  lien  against  the  assets. 
1046.  A  Missouri  case  holds  that  neither 
the  granting  of  an  appeal  upon  the  refusal 
of  the  court  to  set  aside  an  order  appoint- 
ing a  receiver,  nor  an  unauthorized  order, 
upon  the  approval  of  the  appeal  bond,  re- 
quiring him  to  turn  back  the  assets  in  his 
hands  to  their  owner,  will  release  such  as- 
sets from  the  custody  of  the  court,  so  as 
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to  make  them  subject  to  seizure  by  a  receiv- 
er appointed  by  another  court  of  concur- 
rent jurisdiction.  963.  One  attaching  prop- 
erty of  conditional  vendees  held  entitled,  in 
a  replevin  action  by  the  vendor  to  recover 
possession,  to  make  any  cUim  as  to  the 
misapplication  of  payments  on  a  note  giv- 
en for  the  property  that  could  be  made  by 
the  vendees  themselves.  127.  One  who 
procures  a  common-law  judgment  against  a 
corporation  after  the  granting  in  another 
proceeding  of  an  order  to  show  cause  why 
an  injunction  should  not  be  issued  and  a 
receiver  appointed,  but  before  the  return 
of  that  order,  held  entitled  to  priority  where 
the  receiver  subsequently  appointed  used 
the  property  levied  upon  for  the  benefit  of 
the  estate.    657. 

Attorney's  compensation.  An  Iowa  case 
holds  that  only  a  reasonable  compensation 
for  attorney's  services  can  be  charged 
against  a  fund  recovered  in  a  stockholder's 
action  for  the  benefit  of  a  corporation  which 
has  itself  refused  to  sue;  and  that,  in  the 
fixing  of  the  compensation,  the  contingen- 
cy of  success  or  failure  cannot  be  taken 
into  consideration.    729. 

Equity.  A  Virginia  case  declares  that 
equity  has  no  jurisdiction  of  a  bill  brought 
solely  for  the  construction  of  a  will  which 
disposes  merely  of  legal  estates.  599.  Equi- 
ty is  declared  to  have  jurisdiction  of  a  suit 
to -enjoin  the  seizure  of  property  under  a 
chattel  mortgage  representing  part  of  the 
purchase  price  of  property  the  sale  of  which 
was  secured  by  fraud,  the  damages  exceed- 
ing the  face  of  the  mortgage,  although  the 
fraud  would  be  a  defense  to  a  proceeding 
at  law  to  recover  the  indebtedness  sectured 
by  the  mortgage.  1092.  The  mutual  mis- 
take of  the  parties  to  a  deed,  as  to  the  ex- 
tent of  the  gi-antor's  interest  in  the  land 
at  the  time  it  was  conveyed,  held  one  against 
which  equity  will  alTord  relief.    1038. 

Specific  performance.  A  Michigan  case 
holds  that  specific  performance  of  a  parol 
agreement  by  one  to  devise  real  estate  to 
her  sister  would  not  be  decreed  in  favor 
of  the  latter,  although  she,  in  reliance 
thereon,  furnished  support  to  the  former, 
who  was  engaged  in  caring  for  the  parents 
of  the  parties,  where  no  possession  was  tak- 
en, or  improvements  made  on  the  property. 
466.  Specific  performance  of  a  contract  tor 
the  sale  of  a  home,  entered  into  by  the  ven- 
dor in  the  mistaken  belief,  induced  by  the 
purchaser,  that  he  would  get  an  option  on 
another  piece  of  land,  was  denied  in  a  North 
Carolina  case,  notwithstanding  that  a  pur- 
chaser was  not  guilty  of  actual  misrepresen- 
tion,  the  circumstances  were  not  such  as 
would  have  warranted  a  rescinding  of  the 
contract.  81. 
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Injunction.  A  Missouri  case  holds  that 
a  bull-fighting  arena  may  be  abated,  and 
bull  fighting  perpetually  enjoined  as  a  pub- 
lic nuisance,  injurious  to  public  safety  and 
good  morals,  notwithstanding  the  fact  that 
the  offenders  are  pimishable  in  criminal 
courts,  or  the  fact  that  property  rights  of 
the  complainants  are  not  involved.  747. 
Kestraining  a  resident  creditor  from  proceed- 
ing in  another  state  to  reach  wages  of  his 
debtor  who  resides  in  the  same  state  with 
himself,  held  not  to  violate  the  full  faith 
and  credit  provision  of  the  Federal  Consti- 
tution, or  the  provision  entitling  citizens  of 
each  state  to  the  privileges  and  immunities 
of  the  citizens  of  the  several  states.    1008. 

Quo  warranto.  State's  attorney  held 
not  vested  with  the  arbitrary  discretion  to 
refuse  a  petition  of  a  private  relator  to  seek 
leave  of  the  court  to  file  an  information  in 
the  nature  of  a  quo  warranto  for  the  en- 
forcement or  vindication  of  an  individual 
and  personal  right  of  the  relator.    603. 

Habeas  corpus.  The  discharge  of  a 
jury  in  a  criminal  case  on  Sunday,  even  if 
unlawful  and  equivalent  to  an  acquittal, 
held  not  to  entitle  the  defendant,  after- 
wards committed  on  a  judicial  day  for  fur- 
ther trial,  to  a  discharge  on  habeas  corpus. 
227. 

Subrogation.  One  whose  money  is 
wrongfully  appropriated  by  a  tenant  in  com- 
mon to  the  payment  of  taxes  on  the  com- 
mon property,  held  not  entitled  to  subroga- 
tion to  the  rights  of  the  tenant  to  com- 
pel contribution   from  his  cotenants.     693. 

Ijimltatlon  of  actions.  Failure  to  pro- 
vide a  special  fund  out  of  which  town  war- 
rants are  payable,  held  not  to  prevent  the 
running  of  the  statute  of  limitations  if  the 
town  officials  denied  the  validity  of  the  war- 
rants, and  refused  to  provide  the  fund  for 
that  reason.  1276.  The  statute  of  limita- 
tions held  not  to  begin  to  run  until  the 
death  of  a  life  tenant,  against  an  action  to 
compel  the  appropriation  by  a  railroad  com- 
pany of  land  of  which  it  had  taken  pos- 
session, and  on  which  it  had  constructed  its 
road  before  the  expiration  of  the  life  es- 
tate.   1154. 

Witnesses.  The  constitutional  right  of 
accused  to  be  confronted  by  the  witnesses 
against  him,  held  to  be  denied  by  permitting 
the  state  to  ask  a  question  of  a  witness 
who  is  so  ill  that  the  court  thinks  it  would 
be  inhuman  to  subject  him  to  examination, 
and  whose  physician  states  that  examina- 
tion might  result  fatally,  since  the  risk  of 
terminating  the  witness's  life  cannot  be  im- 
posed on  the  accused  as  a  condition  of  the 
exercise  of  his  right  of  cross-examination. 
493. 
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Assault.  An  assault  with  a  dangerous 
weapon,  held  not  committed  by  pointing  at 
another  an  unloaded  pistol,  although  the 
latter  does  not  know  that  the  weapon  is 
not  loaded,  and  is  put  in  fear  by  the  act; 
though  such  acts  will  constitute  an  assault. 
1272. 

Bribery.  That  a  death  occurred  out  of 
the  county,  and  the  coroner  never  viewed 
the  body,  held  not  to  prevent  his  being  pun- 
ishable for  receiving  a  bribe  in  respect  to 
the  matter,  the  act  which  caused  the  death 
having  been  committed  within  his  jurisdic- 
tion, and  he  having  assumed  to  act  in  the 
case.    1173. 

Homicide.  One  who  strikes  to  defend  his 
brother  from  assault  held  bound  by  his 
brother's  fault  in  bringing  on  the  difficulty, 
although  the  assistance  is  rendered  in  good 
faith,  in  a  sudden  emergency  affording  no 
time  to  discover  who  the  aggressor  was. 
1013.  The  grade  of  homicide  as  murder 
in  the  first  degree  held  not  changed  by  the 
fact  that  it  was  committed  pursuant  to  a 
joint  agreement  for  the  simultaneous  death 
of  both   parties.     988. 

Extortion.  A  threat  to  do  an  unlawful 
injury  to  property,  held  insufficiently 
16L.R.A.(N.S.) 


charged  in  an  indictment  for  extortion  which 
alleges  that  aefendant  threatened,  if  money 
were  not  paid  him.  to  prevent  certain  per- 
sons from  obtaining  liquor  licenses,  where 
it  fails  to  state  whether  he  would  do  so  by 
lawful  influence  over  the  commissioners,  or 
by  undue  influence  over  them,  and  does  not 
state  that  the  defendant  was  in  a  position 
to  exercise  power  or  undue  influence  over 
them.    717. 

Contempt.  Wilful  failure  of  an  attor- 
ney to  be  present  in  court  on  the  calling  of 
his  case  which  he  has  had  adjourned,  and 
wilful  failure  to  return  promptly  when 
thereafter  e.\cuHed  for  a  few  minutes  to  at- 
tend to  a  case  in  another  court,  held  a 
criminal  contempt,  for  which  he  cannot  be 
punished  without  notice  and  reasonable 
time  in  which  to  make  his  defense,  under  a 
statute  requiring  such  notification  where 
contempts  are  not  committed  in  the  immedi- 
ate view  and  presence  of  the  court.  389. 
Contempt  held  not  the  proper  remedy 
against  one  who  publishes  a  newspaper  ar- 
ticle reflecting  on  the  conduct  of  a  judge 
in  the  ministerial  duty  of  keeping  the  ac- 
count of  the  fees,  emoluments,  expenses, 
etc.,  of  his  office.    621. 
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Abatement* 

Right  to  revlre  suit  and  continue  same 
against  foreign  representative  of  a 
deceased  defendant  over  whom  juris- 
diction was  obtained  in  his  lifetime 
(Case  Mote)  632 

Abatnust  of  title. 

Time  when  statute  of  limitation  eom- 
mences  to  run  on  liability  for  dam- 
ages from  negligence  of  abstracters 
(Case  Note)  160 

AbBttlnK  ovrnem. 

Damages  to,  for  right  to  run  inter- 
orban  cars  over  the  tracks  of  a  street 
railway    company    (Case    Note)  631 

AeeoBBt  books. 

Contemporary  promise  of  one  person  to 
pay  charges  in,  where  l>eneflt  inures 
to  another,  as  a  promise  to  answer 
for  default  of  another,  within  statute 
of  frauds  (Case  Note)  224 

Aetlon. 

Absence  of  legal  organization  as  de- 
fense to  contract  for  purchase  of  cor- 
porate stock  (Case  Note)  409 

Aet  of  God. 

Liability  for  Injury  by  escape  through 
act  of  God  of  water  stored  on  one's 
premises    (Subject  Note)  647 

AdTsneea. 

Bequest  to  make  advances  to  another 
as  implied  guaranty  of  payment 
(Case  Note)  '  1116 

Adirerse    poaaeaalon. 

Power  of  state  to  secure  title  to  private 
property  by  adverse  possession  (Case 
Note)  1120 

The  necessity  of  color  of  title  when  not 
expressly  made  a  condition  by  statnte 
to  found  title  by  adverse  possession 
(Subject  Note)  11T8 

I.  Scope  of  note  1178 

IL  The  nature  and  elTcct  of  statutes  of 

limitation  1181 

III.  The    meaning    of    "adverse    posses- 
sion" 1184 
IV.  The  necessity  of  entry  and  dissei- 
sin 1186 
V.  The   essential    elements    in    adverse 
possession 

a.  General  characteristics  1189 

b.  Hostility  1102 
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V.- 

— coDtinned. 

c.  Bxclusivenesg 

1196 

d.  Actual  occupancy 

1198 

e.  Openness,  visibility,  and  noto- 

riety 

1200 

f.  Unbroken  continuity 

1202 

g.  Intent 

1205 

h.  Claim    of    right 

1208 

VI. 

Distinction    between    "claim"    and 

"color  of  title" 

1218 

VII. 

The  meaning  of  "color  of  title" 

1216 

VIII. 

What  constitutes  color  of  title 

1218 

IX. 

The  need  of  color  of  title 
a.  Under    short-term    statutes    of 

limitation 

1223 

b.  In   the  abstract 

1226 

c.  By   trespassers 

1233 

d.  To   avoid   conveyances  by   per- 

sons out  of  possession 

1235 

e.  By  purchasers 

1236 

f.  By  donees 

1239 

X. 

The  nature  of  possession  with  and 
without   color   of   title 

a.  The   general    distinction 

1240 

b.  Possession  under  color  of  title 

1.  In  general 

1242 

2.  In     case    of     overlapping 

grants 

1246 

c  Possession     without    color    of 

title 

1245 

XI. 

Good  faith 

1248 

XII. 

The  rights  and  title  gained  by  ad- 

verse possession 

1255 

XIII. 

Conclusion 

1260 

AIlBSony. 

See  DivoBCB  ahd  Sbpabation. 

AneadBaeat. 

Of  pleading,  see  Plbadino. 

AnlmalB. 

Constitutionality  of  statutes  authoris- 
ing seizure  of  animals  by  humane  offl- 
cers   (Case  Note)  664 

Antennptial  eoBtraeta. 

See  Hdsband  and  Wifb. 

Appeal. 

When  does  a  refusal  of  an  order  for 
physical  examination  amount  to  an 
abuse    of    discretion    (Case    Note)         663 

Effect  of  order  to  turn  back  the  prop- 
erty after  appeal  from  appointment  of 
receiver  upon  right  of  other  courts  to 
exercise  jnrisdictlon  over  it  (Case 
Note)  96.1 
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Right  of  applicant  to  appeal  In  proceed- 
ings to  appoint  guardian  for  incom- 
petent person   (Case  Note)  436 

First  and  last  days  In  computing  time 
for  taking  and  perfecting  (Case  Note)     689 

Appraisal. 

Of    insurance    loss,    see    iNSDKANca. 

ApproprlatioB. 

Of  water,   see   Watibs. 

ArbltratloB. 

Of   insurance   loss,  see  Insobancs. 

Assault. 

Pointing  unloaded  flrearm  as  assault 
(Case   Note)  12T2 

AsBesBinents. 

For   public   improvements,   see   Poblic 

IMPBOVEMBNTS. 

Asslvameat. 

Of    mortgage,    see    MoBTOAOa. 


ABsiarniBCBt  for  creditors. 

Effect  of.  on  fire  insurance  (Case  Note) 


Assoelatlons. 

Benevolent    societies. 
Associations. 
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Aasnmpsit. 

Recovery  of  money  loaned  a  county  on 
invalid  contract  to  pay  Its  Indebt- 
edness  (Case  Note) 

Recovery  of  fees  exacted  by  public  offl- 
cer  for  performing  act  for  which  he 
was  not  authorised  to  demand  com- 
pensation  (Case  Note) 

Attorney    General. 

Scope  of  discretion  of  with  respect  to 
Institution  of  proceedings  In  nature 
of    quo    warranto    (Case    Note) 

Attorneys. 

Counsel  fee  in  divorce  suit,  see  DiTOBCa 

AND    SePABATION. 

Contempt  by,   see  Contempt. 

Contingent  attorney's  fee  In  representa- 
tive suit  (Case  Note) 

Want  of  due  respect  toward  court  In 
legal  papers  as  ground  for  disbarment 
(Case   Note) 

Attorney's  fee. 

In  divorce  suit,  see  Ditobcb  and  Sep- 

ABATION. 

Attorney's  right  to  recover  fees  from 
his  own   client,   see   Attobneys. 

Bankrnptcy. 

Validity  of  transfer  to  secure  pre-exist- 
ing debt  within  four  months  of  bank- 
ruptcy, in  absence  of  any  Intent  on 
the  part  of  the  debtor  to  hinder,  de- 
lay, or  defraud  creditors,  or  of  rea- 
sonable cause  on  the  part  of  the  cred- 
itor to  believe  that  It  was  Intended  as 
a  preference  (Case  Note) 
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Effect  of  bankruptcy  or  insolvency  pro- 
ceedings, or  assignment  for  benefit  of 
creditors,  on  fire  Insurance  (Case 
Note)  827 


Banks. 

Lien  on  commercial  paper  purchased  by 
bank  after  it  has  mingled  tmst 
money  with  its  own  funds  (Case 
Note) 

Right  of  holder  of  check  against  bank 
which  cashes  it  on  a  forged  indorse- 
ment and  tlien  collects  it  from  tlie 
drawee   (Case  Note) 


Barbers. 

Special  penalty  for  violation  of  Sunday 
closing  act   (Case  Note) 


1100 


619 


646 


Benevolent  society. 

Right,  upon  dissolution  of  benefit 
elation,  or  local  branch  thereof,  to 
funds  voluntarily  accumulated  by  the 
branch,  to  be  expended  solely  for  the 
benefit  of  its  members  (Case  Note)         S36 

Be«neat. 

See  Wills. 

Bettermeata. 

Allowance  for.  In  determining  reason- 
ableness of  railroad  rates  prescribed 
by   the  state  for  local   traffic   (Case 

Note)  ue 

Bill  of  Rlvbta. 

See  Constitutional  Law. 

Bills  and  notes. 

Payment  by,  see  Patuent. 

Memorandum  on  back  of  at  time  of  ex- 
ecution as  substantive  part  thereof 
(Case    Note)  613 

Board  of  canalisation. 

See  Taxes. 

Bona  flde  purchaser. 

Rights  of  assignee  as  against  subsequent 
bona  nde  purchasers  or  encumbran- 
cers relying  on  apparent  discharge  of 
the  mortgage  by  the  mortgagee  (Cose 
Note)  1026 

Bond  for  title. 

Right  of  person  holding,  to  maintain 
bill  against  third  person  to  remove 
cloud    (Case  Note)  41t 

Books  of  account. 

See  Account  Books. 

BonndarlcB. 

Effect  of  mistake  of  fact  by  defendant  a* 
to,  on  right  to  specific  performance  of 
contract  Induced  by  the  mistake  (Case 
Note)  U 

Bribery. 

Jurisdiction  or  authority  of  officer  to 
act  In  the  matter  as  element  of  brib- 
ery   (Case  Note)  lilt 
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Brokers. 

Bight  of  broker  to  commissions  wbere 
sale  falls  because  of  Inaccuracy  of 
owner's  representations  (Case  Note)  1262 

Blgbt  of  broker  to  commission  wbere 
sale  or  loan  falls  because  of  owner's 
refusal  to  give  Indemnlt;  against  pos- 
sible mechanics'  Hens  or  other  encum- 
brances (Case  Note)  187 

Effect  upon  right  of  real-estate  broker 
to  commission,  of  fact  that  owner 
sells  to  broker's  customer  at  reduced 
price    (Case   Note)  272 

Bnildlnar  and   loan   aaaoclatlona. 

Estoppel  of  building  association  to  as- 
sert illegality  of  its  by-law  or  stipula- 
tion in  stock  that  the  stock  will  ma- 
ture at  a  fixed  time  (Case  Note)  503 

BnlldlnK  contracta. 

Bee  Contracts. 

Bvlldia*  materlala. 

A«  flztures,  see  Fixtdbbs. 


Burden  of  proof* 

8ee  BviDBNCB. 

By-Ia'w. 

Of  building  and  loan  association,  see 
BCILDING  AND  LOAlf  ASSOCIATIONS. 

Carriers. 

Regulation  of  interstate  business  of,  see 

COHHEBCE. 

Elements  entering  Into  determination  of 
reasonableness  of  railroad  rates  pre- 
scribed by  tbe  state  for  local  traffic 
(Case  Note) 

Duty  of  carrier  to  passenger  on  train 
or  boat  chartered  to  third  person  for 
excursion  or  other  similar  purpose 
(Case  Note) 

Doty  of  carrier  of  passengers  to  keep 
steps  of  cars  free  from  snow  and  Ice 
(Case  Note) 

Bight  of  carrier  to  refuse  to  receive  In 
afternoon  valuables  to  go  on  morning 
train  (Case  Note) 

Liability  of  carrier  for  Injury  to  passen- 
ger, or  intending  passenger,  through 

'  blocking  way  to  station  or  train  (Case 
Note) 

Validity  of  penalty  for  failure  to  fur- 
nish freight  cars   (Case  Note) 

Bight  of  shipper  to  demand  a  redelivery 
of  property  at  Intermediate  point 
(Case  Note) 

Liability  of  carrier  for  injury  by  failure 
to  adjust  ventilators   (Case  Note) 

Liability  of  railroad  company  for  Injury 
to  passenger  by  latent  defect  In  car 
(Case  Note) 

Effect  of  express  refusal  to  accept  one 
as  a  passenger  upon  his  status  as 
such  (Case  Note) 

Cars. 

Liability    for    failure   to    furnish,    see 
Cabbiekb. 
16LJl.A.(N.S.) 
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740 
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960 


Character. 

Effect  of  defendant's  mistake  of  fact  as 
to,  on  right  to  specific  performance  of 
contract  Induced  by  the  mistake 
(Case  Note)  85 

Cbattel  mortvave. 

Effect  of  tender  after  default  of  amount 
due  under  (Case  Note)  1164 

Checks. 

Duties  and  liability  of  bank  with  re- 
spect to,  see  Banks. 

Chose  In   action. 

Equitable  remedy  to  subject  to  Judg- 
ment after  return  of  no  property 
found  (Case  Note)  976 

Cload  on  title. 

Bight  of  one  holding  a  bond  for  title  to 
maintain  a  bill  against  a  third  person 
to  remove  cloud   (Case  Note)  413 

Collateral  attaek. 

When  denial  of  de  jure  offlce  Involves 
collateral  attack  upon  legal  existence 
of  municipal  or  quasi-municipal  cor- 
porations (Case  Note)  105 

Collateral  inheritance  tax. 

Bee  Taxbs. 

Color  of  tltte. 

Bee  AovisasB  Possession. 

Combinations. 

Monopolistic  combinations,  see  Uonof- 

OPLY. 

Commerce. 

Bight  of  prohibition  as  limited  by  con- 
stitutions) power  of  Congress  to  rega- 
late  Interstate  snd  foreign  commerce 
(U.  8.  Const,  art.  1,  |  8)  (Bubject 
Note)  928 

State  statutes  imposing  penalty  on  car- 
rier for  failure  to  settle  claims  as  in- 
terference with  Interstate  commerce 
(Case    Note)  983 

Btate  regulation  of  relations  between 
railroad  companies  engaged  In  Inter- 
state commerce  and  tbeir  employees 
(Case  Note)  134 

Application  of  safety-appliance  acts  to 
railroad  entirely  within  a  state,  and 
without  tralllc  arrangements  with 
other  roads  (Case  Note)  167 

Effect  of  Interstate  business  on  reason- 
ableness of  railroad  rates  prescribed 
by  the  state  for  local  traffic  (Case 
Note)  112 

Power  of  state  to  regulate  nursery  busi- 
ness  (Case  Note)  188 

Commissions. 

Of  broker,  see  BaOKCBa. 


Compntatioa. 

Of  time,  see  Tiica 


82 
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Condition. 

Effect  of  defendant's  mistake  of  fact  as 
to,  on  rlgbt  to  speclflc  performance  of 
contract  Induced  by  tbe  mistake 
(Case  Note)  85 

De  jure  office  as  a  condition  of  a  de 
facto  officer  (Caae  Note)  88 

Coadltlon  precedent. 

Arbitration  as  condition  precedent  to 
action  on  insurance  policy  (Subject 
Note)  1055 


Congrreas. 

Power  of  as  to  commerce,  see  Com- 
merce. 

Rlgbt  of  Congress  to  prohibit  or  dele- 
gate power  to  prohibit  sales  of  In- 
toxicating liquors  In  the  territories 
(Subject  Note) 


Conaent. 

To  delegation  of  power  of  taxation  to 
local  board  (Case  Note) 

Effect  of  deceased's  conaent  upon  de- 
gree of  homicide  committed  by  defend- 
ant (Case  Note) 

Conaplraex* 

Unlawful  combinations  to  form  monop- 
oly, see  MoHOPOLT. 

CoBBtltatlonsI  Isvr. 

Validity  of  local  option  laws  and  sub- 
missions to  popular  vote  (Subject 
Note) 

Right  of  prohibition  as  limited  by  the 
United  States  Constitution  and  Its 
Amendments    (Subject    Note) 

a.  Power  of  CongresB  to  regulate 
interstate  and  foreign  commerce 
(V.  8.  Const,  art  1,  I  10) 

b.  No  state  shall  pass  ea  pott  facto 
laws ;  nor  a  law  Impairing  the 
obligation  of  contracts ;  nor, 
without  consent  of  Congress,  lay 
•n  Impost  on  Imports  or  exports 
(U.  S.  Const,  art.  1.   i  10) 

e.  Citizens  of  each  state  entitled  to 
all  prlTlleges  of  tbe  citizens  in 
the  several  states  (U.  S.  Const, 
art  4,  i  2) 

d.  Right  of  prohibition  as  limited 
by  the  14th  Amendment 

e.  Prohibition  as  limited  by  the 
United  States  Constitution  gener- 
ally and  by  other  Amendments 
other  than  the  14th 

Rlgbt  of  Congress  to  delegate  power  to 
prohibit  sales  of  intoxicating  liquor 
In    the  territories    (Subject   Note) 

Constitutional  right  to  prohibit  sale  of 
intoxicating  liquor   (Subject  Note) 

Prohibition  under  police  powers  as  lim- 
ited by  certain  general  provisions  in 
state  constitutions,  including  bills  of 
rights  (Subject  Note) 

Constitutionality   of  statutes  authoriz- 
ing seizure  of  animals  by  humane  offi- 
cers (Case  Note) 
16L.iLA.(N.S.) 


922 


70 


988 


042 
923 
920 

929 

981 
931 

035 

922 
908 

915 

664 


Constitutionality  of  requirement  of  no- 
lice  of  defect  or  of  injuries  as  a  con- 
dition of  liability  for  personal  Inju- 
ries (Case  Note)  20S 

Right  of  state  to  control  municipal  Are 
department   (Case  Note)  575 

Validity  and  effect  of  statutes  regulat- 
ing time  of  payment  of  wages  (Caae 
Note)  350 

To  what  boards  or  tiodiea  may  the  pow- 
er of  taxation  be  delegated  (Case 
Note)  61 

ConatrnctiOB. 

Of  wills,  see  Wills. 

Coatempt. 

Want  of  due  respect  towards  court  In 
legal  papers  as  ground  for  disbar- 
ment (Case  Note)  525 

Contempt  in  reflection  on  Judge  as  min- 
isterial officer  (Case  Note)  621 

Failure  to  appear,  or  tardiness,  of  attor- 
ney, as  contempt  of  court  (Caae  Mote)     880 

CoatlBsent  fees. 

Of  attorney,  see  Attobnetb. 

Coatrs«ta. 

For  sale  of  land,  see  Vendob  Aim  Pim- 

CHABEB. 

Impairment  of  obligation  of,  see  Con- 
stitutional Law. 
Monopolistic    agreements,    see    Honop- 

OLT. 

Right  of  divorced  persons  to  contract 
as  to  the  custody  of  children  (Case 
Note  744 

Validity  of  contract  of  railroad  to  ea- 
tabiiah  and  maintain  atatlon  (Case 
Note)  594 

Recovery  of  money  loaned  a  county  on 
Invalid  contract  to  pay  its  Indebted- 
neaa    (Case   Note)  567 

Right  of  creditor  to  enforce  promise  of 
one  allowed  to  secure  property  at 
Judicial  Bale  upon  faith  of  bis 
promise  to  pay  owner's  debt  (Caae 
Note)  399 

Running  of  limitations  on,  see  Limita- 
tion or  Actions. 

Specific  performance  of,  see  Specific 
Pbbpobmancb. 

Is  agreement  by  vendee  to  pay  encnm- 
brance  within  statute  of  frauds  as 
promise  to  answer  tor  tbe  debt  of  an- 
other (Case  Note)  1087 

lilablllty  of  contractor  to  replace  bridge 
destroyed  by  unprecedented  flood 
against  which  he  does  not  contract 
(Case  Note)  833 

Work  In  fitting  up  for  delivery  as  pay- 
ment of  price  to  take  the  contract 
out  of  the  statute  of  frauds  (Caae 
Note)  654 

Memorandum  on  back  of  note  at  time 
of  execution  as  substantive  part 
thereof  (Case  Note)  61S 
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Effect  of  statute  of  frauds  upoD  parol 
contracts  for  services  which  may, 
but  are  not  Intended  to,  be  performed 

within  a  year  (Subject  Note)  313 

I.  Relating  to  lumber  and  timber  313 

II.  For  railroad  privileges  315 

III.  Building  and  fencing  contracts  816 

IV.  Sharing  profits  317 
V.  Farming  contracts  818 

VI.  Contracts  relating  to  minors  818 
VII.  Contracts  of  employment 

a.  Generally  821 

b.  Principal  and  agent  824 

c.  Professional  work  326 

d.  On  releasing  damage  claims  827 

e.  For  life  of  employee  828 

f.  To  be  paid  for  at  death  of  em- 

ployer 329 

VIII.  Contracts   to   support  for  life  830 

Contemporary  promise  of  one  person  to 
pay  where  benefit  inures  to  another 
aa  a  promise  to  answer  for  default  of 
another  within  the  statute  of  frauds 
(Case  Note)  214 

CopTrlKl>t. 

Right  to  fix  retail  price  of  book  as  in- 
cident of  copyright  (Case  Note)  766 

Corporations. 

Taxation   of,   see   Taxbs. 

Delegation  of  power  of  taxation  to 
(Case  Note)  61 

Absence  of  legal  organisation  as  de- 
fense to  contract  for  purchase  of  cor- 
porate stock  (Case  Note)  409 

Connterclaim. 

See  Set-Ofv  and  Countbkclaim. 

CovBttes. 

Delegation  of  power  of  taxation  to 
county  authorities  (Case  Note)  62 

Recovery  of  money  loaned  a  county  on 
iovalld  contract  to  pay  its  indebted- 
ness (Case  Note)  667 

Conrts. 

Contempt  of,  see  CoNTKiirr. 

Interference  by,  with  revocation  of 
school  teacher's  license    (Case  Note)   1147 

Effect  of  order  to  turn  back  the  proper- 
ty after  appeal  from  appointment  of 
receiver  upon  right  of  other  courts 
to  exercise  Jurisdiction  over  it  (Case 
Note)  863 


Covenant. 

Effect  of  recorded  agreement,  not  in- 
corporated in  a  conveyance,  restrict- 
ing use  of  property,  upon  successor 
In  title  (Case  Note) 

Criminal  law. 

Various  particular  crimes,  see   Extob- 

TION  ;   HOMICIDB, 

15L.R.A.(N.S.) 


1129 


Injunction  at  the  suit  of  state  against 
public  nuisance  which  Is  also  a  crime 
(Case  Note) 

Right  to  have  claim  of  former  Jeopardy 
determined  In  habeas  corpus  proceed- 
ing (Case  Note) 

Is  one  assisting  relative  in  peril  bound 
by  tbe  la  iter's  act  in  bringing  on  the 
difficulty  (Case  Note) 

Cnatodjr. 

Of  children  of  divorced  persons,  see  Dl- 

VOKCK    AND    SKPASATION. 


747 


227 


1018 


Mental  suffering  arising  from  contem- 
plation of  disfigurement  or  mutilation 
as  element  of  damages  for  personal 
injuries  (Case  Note)  775 

Compensation  allowable  In  eminent  do- 
main proceedings  as  affected  by 
adaptability  of  property  tor  nies 
oHier  than  that  to  which  it  is  applied 
by  owner  (Case  Note)  679 

Recovery  by  administrator.  In  action  for 
benefit  of  estate,  of  probable  accumu- 
lations of  deceased  as  damages  for 
death  (Case  Note)  4S1 

Necessity,  and  degree,  of  relationship  es- 
sential to  recovery  for  mental  an- 
guish for  failure  to  deliver  telegram 
announcing  death  or  Illness  (Case 
Note)  277 

Dealer. 

Implied  warranty  of  fitness  of  partlcn- 
lar  article,  purchased  from  for  a 
particular  use  (Case  Note)  868 

Death. 

Right  to  amend  a  common-iaw  action 
for  personal  injnrles  resulting  In 
death  Into  a  statutory  action  for 
death   (Case  Note)  lOOS 

Measure  of  damages  for,  see  Damaqm. 

Declaratioaa. 

Evidence  of,  see  BTinaNCK 

De    facto. 

Ofllcers,  see  Officibs. 

Detcnae. 

To  action,  see  Action  OS  BviT, 

De  Jure  ofllee. 

See  OrricBBS. 

Delegation. 

Of  master's  duty,  see  Uasteb  and  8bbT> 
ANT. 

Deleoratlom  of  power. 

See  CONSTITOTIONAI.  liAW. 

Depot. 

Right  of  state  or  municipality  to  forbid 
solicitation  of  patronage  at  railway 
stations  (Case  Note)  71S 

Validity  of  contract  of  railroad  to  es- 
tablish and  maintain  station  (Case 
Note)  694 
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Deviae. 

See  Wills. 

Dlsb»riment. 

Of  attorneys,  aee  AttobnsiB. 

Diaolisrvc. 

Of  mortgage,  see  Hobtoaob. 

Wben  does  a  refusal  of  an  order  for 
physical  ezamlDation  amount  to  an 
abuse  of  discretion   (Case  Note)  663 

Dlncretlonarjr  niKttera. 

Reversal  for  abuse  of  discretion,  see 
Appeal  and  Ebbob. 

DisllKiireaieBt. 

Mental  suffering  arising  from  contem- 
plation of  as  element  of  damages  for 
personal  injuries   (Case  Note)  77B 

Dlapenaarles. 

Validity  of  quasi  prohibitory  laws 
known  as  "dispensary  acts"  (Sub- 
ject Note)  946 

Dlaaelaln. 

See  Adtbbsb  Possbssiom. 


Of  benefit  association,  see  BiirBroLBNT 

ASSOCIATIOMS. 

DIatrlet  aad  proaeentlnv  attorBcy. 

Scope  of  discretion  of  with  respect  to 
institution  of  proceedings  In  nature 
of  quo  warranto  (Case  Note).  603 

Dlveralon. 

Of  water,  see  Watebs, 

Divorce. 

Liability  of  guardian  for  suK  money 
and  alimony  In  divorce  proceedings 
instituted  by  or  against  the  ward 
(Case  Note)  1034 

Bight  of  divorced  persons  to  contract  as 
to  the  custody  of  children  (Case 
Note)  744 

Dovble  tszatioB. 

Taxation  of  shares  of  stocic  and  corpo- 
rate assets  as  (Case  Note)  052 

Exacting  succession  tax  in  two  or  more 
states  as  (Case  Note)  150 

Taxation  of  property  In  different  states 
a*  (Case  Note)  142 

Due  process  of  law. 

See  CONSTITDTIOKAL  LAW. 

Kasement. 

Bights  conferred  by  grant  of  unre- 
stricted easement  as  limited  to  a  rea- 
sonable use    (Case  Note)  202 

Duty  of  owner  of  servient  tenement  to 
maintain  and  protect  easement  (Case 
Note)  902 

Klectioaa. 

First  and  last  days  in  computing  time 
for  holding  (Case  Note)  601 

'16L.R~A..(N.S.) 


Blectric  IlKkta. 

Power  of  municipal  corporation  to  own 
plant  (Case  Note)  711 

Blectric  railroad. 

Damages  to  abutting  owner  for  rlgbt 
to  run  interurban  cars  over  tbe 
tracks  of  a  street  railway  company 
(Case  Note)  531 

Duty  to  look  and  listen  before  crossing 
tbe  tracks  of  an  electric  road  (Case 
Note)  254 

BiCTators. 

Master's  liability  for  Injury  to  servant 
caused  by  elevators  uninclosed  as  re- 
quired by  statute  or  ordinance  (Case 
Note)  784 

Liability  of  owner  of  elevator  for  in- 
jury to  traspassers  or  licensees  (Case 
Note)  402 

Emineiit  domain. 

Amount  of  recovery  In,  see  Dahaobs. 

Does  statute  of.  limitations  run  duriag 
life  estate  against  proceedings  by  re- 
mainderman to  compel  appropriation 
of  property  by  third  person  having 
power  of  eminent  domain  (Case  Note)   1154 

Damages  to  abutting  owner  for  right 
to  run  Interurban  cars  over  the  tracks 
of  a  street  railway  company  (Case 
Note) 

Production  of  gold  as  a  public  purpose 
for  which  tbe  right  of  eminent  do- 
main may  be  exercised  (Case  Note) 

Cutting  off  access  to  a  highway  as  B 
taking  (Subject  Note) 

I.  Scope 
II.  Cutting  off  access  as  a  taking 
III.  Cutting  off  access  as  an  injury 

Bmployee. 

See  Masteb  and  Sebvant. 

Bmployment. 

Contracts  of,  see  Contbactb. 

Encumbrance. 

Effect  of  defendant's  mistake  of  fact  aa 
to,  on  right  to  specific  performance  of 
contract  induced  by  the  mistake 
(Case  Note)  86 

Bqnal    privllearea. 

See  Constitutional  Law. 

B«iial  protection. 

See  (TONSTITDIIONAL  LAW. 

Bqnity. 

Equitable  remedy  to  subject  chose  in  mt- 
tlon  to  Judgment  after  return  of  no 
property  found   (Case  Note)  OTt 

Equity  Jurisdiction  of  bills  for  the  con- 
struction of  wills  of  real  property 
passing  only  legal  estates  (Case 
Note)  CM 

BMcbeat. 

Is  Judicial  proceeding  necessary  to  ef- 
fect escheat  (Case  Note)  tl* 


531 


616 

49 
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55 
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Eliitoppel. 

Estoppel  of  building  amioclatlon  to  as- 
sert Illegality  of  its  by-law  or  stipula- 
tion In  stock  tbat  the  stock  will  ma- 
ture at  a  fixed  time  (Case  Note)  SOS 

Estoppel  to  deny  facts  pleaded  to  defeat 
Jurisdiction  of  court  (Case  Note)  423 

BTldeaee. 

Effect  on  presumption  of  probable  cause 
for  prosecution  of  fact  that  convic- 
tion was  procured  by  fraud,  perjury 
or  other  undue  means    (Case  Note)      1143 

Presumption  of  negligence  of  street  rail- 
way company  In  case  of  Injury  due 
to  defect  In  track  or  street  (Case 
Note)  844 

fltrlking  out  of,  see  Tbial. 

Burden  of  proof  as  to  provisions  In  in- 
surance policies  forbidding  use  of  in- 
toxicating liquor   (Case  Note)  212 

Effect  and  conclnslTeneBB  of  photographs 
Introduced  In  evidence  (Case  Note)        1102 

Probative  eCfect  of  admission  by  party 
of  fault  or  responsibility  for  accident 
(Case  Note)  1096 

Opinion  evidence  aa  to  Intemperance  of 
particular  person   (Case  Note)  583 

Power  of  court  to  disregard  testimony 
because  contrary  to  sdentiflc  princi- 
ples (Case  Note)  701 

Proof  necessary  to  discharge  tbe  burden 
resting  upon  plaintiff,  in  action 
against  a  physician  for  malpractice, 
to  show  that  tbe  negligence  or  unskll- 
fulnesa  of  the  physician  caused  or 
contributed  to  the  death  or  Injury  of 
the  patient   (Case  Note) 

A.dml8alblllty  of  declarations  of  person 
since  deceased  against  bis  or  her  own 
marriage  (Case  Hote) 


416 


190 


BxeentloBS. 

First  and  last  days  in  computing  time 
for  (Case  Note) 

Bxeevtom   and   admlBlatrators. 

Revival   of  action  against,  see  Abats- 

HBNT  AND  REVIVAL. 

Effect  of  decree  of  distribution  follow- 
ing a  testamentary  disposition  of 
property  void  under  tbe  rule  against 
perpetuities  or  as  unlawfully  suspend- 
ing the  power  of  alienation  (Case 
Note) 

Recovery  by  administrator  In  action  for 
benefit  of  estate  of  probnble  accumu- 
lations of  deceased  as  damages  for 
death  (Case  Note) 

Bxemptlon. 

Injunction  against  suit  In  another  state 
to  evade  local  exemption  laws  (Case 
Note) 

Bhc  poat  facto  lavra. 

See  CoNSTiTUTioMAi.  Law. 

Bztortloa. 

Threat  to  injure  business  unless  money 
Is  paid  as  crime  of  extortion    (Case 
Note) 
15L.RJl.(N.S.) 


690 


900 


451 


1008 


717 


Pera. 

Of  offlcer,  see  Orricn. 

Fellow  servant. 

Bee  Mastsb  and  Sibvant. 

Kences. 

Effect  of  statute  of  frauds  on  oral 
fencing  contracts  which  may,  but  are 
not  Intended  to,  be  performed  within 
a  year  (Subject  Note)  816 


FillBV. 

Of    mechanics' 

LiBNS. 


lien,    see    Hicranics' 


Fire. 

Negligently  setting  out  Are  as  proximate 
cause  of  injury  to  one  burned  while 
seeking  to  protect  bis  property  (Case 
Note)  819 


Firearm  a. 

Pointing   unloaded 
(Case  Note) 


firearm   as   assault 


1272 


Ftre  department. 

Right  of  state  to  control  municipal  fire 
department  (Case  Note)  676 

Fttneaa. 

Warranty  of,  see  Saia 

Fixtvrea. 

ButldiDg  materials  placed  on  land  with 
the  intention  of  annexing  them,  bat 
never  in  fact  annexed,  as  fixtures 
(Caae  Note)  727 

FlaKnian. 

At  railroad  crossing,  see  Railboads. 

Flood. 

Contractor's  liability  to  replace  bridge 
destroyed  by  unprecedented  flood 
against  which  be  does  not  contract 
(Case  Note)  833 

Food. 

Implied  warranty  of  fitness  upon  sale 
of  (Case  Note)  884 

Injunction  against  acta  of  food  commis- 
sioner which  affect  aale  of  fooda  (Caae 
Note)  831 

Forecloanre. 

See  MOBTOAQI. 

Forcerx. 

Of  check  or  Indorsement  thereof,  see 

BAJIKS. 

Former  Jeopardy. 

See  Cbiminal  IjAW. 

Fraud. 

Effect  on  presumption  of  probable  cause 
for  prosecution  of  fact  that  convic- 
tion was  procured  by  (Case  Note)         1143 
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Frandnlent  conTcrraees. 

Surety's  right  prior  to  obtaining  a  Judg- 
ment   or    Uen    to    enjoin    principal's 
<        transfer  of  property  to  defraud  him 
(Cue  Note) 

Frelvlit  ears. 

Liability    for    failure    to    fnmisb,    see 

CUIBISBS. 

Oss. 

Liability  for  Injury  caused  by  escape  of 
gas  stored  on  one's  premises  (Sub- 
ject Note) 

Right  to  question  reasonableness  of  stat- 
utory rate  for  gas  (C^se  Note) 

Liability  for  turning  into  sewer  (Case 
NoU) 

Gold. 

Production  of  as  a  public  purpose  for 
which  the  right  of  eminent  domain 
may  be  exercised   (Case  Note) 

Good   faltli. 

As  element  of  adverse  possession,  see 
ADTBB8S  Possession. 


484 


B3T 
763 
957 


616 


Graft. 

Charge  of 
Note) 


'graft"  as  libel  per  «e  (Case 


497 


Guaranty. 

Statute  of  frauds  as  to,  see  Contbacts. 

Does  statute  of  limitations  commence  to 
run  at  the  time  of  breach  of  contract 
of,  or  at  the  time  actual  damages  are 
sustained  in  consequence  thereof 
(Case  Note)  159 

Request  to  make  advances  to  another  as 
implied  guaranty  of  payment  (Case 
Note)  1115 

Gnardlan. 

For   Incompetent   persons,   see  Iircox- 

PBIBNT  PBBSONS. 

Right  to  mechanics'  Hen  for  Improve- 
ments made  on  Infant's  land  by  au- 
thority of  guardian  (Case  Note)  1159 

Liability  of  guardian  for  suit  money  and 
alimony  In  divorce  proceedings  insti- 
tuted by  or  against  the  ward  (Case 
Note)  1034 

Habeas  corpas. 

Right  to  have  claim  of  former  jeopardy 
determined  in  habeas  corpus  proceed- 
ing (Case  Note)  227 

Hiantiraya. 

Public  Improvement  of,  see  Public  Iu- 

PBOTBIIBNTS. 

Cutting  oir  access  to,  as  a  taking  (Sub- 
ject Note)  49 

Liability  of  street  railroad  company  for 
defect  in  tract  of  street  (Case  Note)     840 

Right  of  municipal  corporation  to  pro- 
hibit loitering  on  public  streets  (Case 
Note)  973 

16L.R.A.(N.S.) 


Right  to  extend  highway  Into  navlgaUe 
water  (Case  Note)  1170 

Right  of  municipal  corporation  to  resist 
by  force  unauthorized  use  of  street 
by  railroad  or  street  railway  company 
(Case  Note)  126» 

Bomtclde. 

Is  one  assisting  relative  in  peril  boond 
by  the  tatter's  act  in  bringing  on  the 
difficulty  (Case  Note)  1013 

EtFect  of  deceased's  consent  upon  degree 
of  homicide  committed  by  defendant 
(Case  Note)  988 

Hostility. 

As  element  of  adverse  possession,  aee 
Adtbbsb    Possession. 

Homane    olllcers. 

Constitutionality  of  statutes  authorlsinK 
selsure  of  animals  by  (Case  Not«)  554 

Hnsband  and  irlte. 

Validity  of  antenuptial  contract  by  hus- 
iNUd  or  wife  to  support  the  other 
(Case  Note)  491 

lee. 

Duty  of  carrier  of  passengers  to  keep 
steps  of  cars  free  from  (Case  Note)  523 

Impairment. 

Of  contract  obligations,  see  Conrmv- 

TIONAL   tiAW. 


Implication. 

Devise  or  bequest  by  (Case  Note) 

Implied  vnaranty. 

See    QUABANTT. 

Implied  warranty. 

See  Sale. 

Intpost. 

Right  of  prohibition  aa  limited  I>y  pro- 
vision of  Dnlted  States  Constitutioa 
art.  1,  i  10,  against  laying  an  im- 
post on  imports  or  exports  (Subject 
Note) 


ImprOTements. 

Mechanics'    lien    for, 
Liens. 


■ee   MicHAHics' 


78 


929 


Incompetent  persona. 

Right  of  applicant  to  appeal  in  proceed- 
ings to  appoint  guardian  for  (C:ase 
Note)  436 

Indemnity. 

Warranty  as  Inducement  to  copartner 
to  enter  Into  a  contract  as  a  promise 
to  indemnify  (Case  Note)  llSl 

Time  when  limitation  begins  to  run  on 
liability  for  breach  of  contract  of 
(Case  Note)  164 

Infants. 

Injury  to  Infant  employees,  see  Hastik 
AND   Sebvant. 
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CoauMly  of  children  of  divorced  persona, 
see  DITORCB  AND  Sepajution. 

Bight  to  mechanics'  lien  for  improve- 
ments  made  on  infant's  iand  by  au- 
thority of  guardian   (Case  Note)         1169 

Bltect  of  statute  of  frauds  upon  parol 
contracts  relating  to,  which  may,  bat 
are  not  intended  to,  be  performed 
within  a  year  (Subject  Note)  818 

iBtrinvcBaent. 

Of  tradename,  see  Tbadenamb, 

Inlierltanoe  tax. 

See  Taxes. 

Initial. 

Effect  of  summons  or  notice  to  person 
by  wrong  initial  (Case  Note)  129 

Injoiietloii. 

Surety's  right  prior  to  obtaining  a  Judg- 
ment or  lien  to  enjoin  principal's 
transfer  of  property  to  defraud  Urn 
(Case  Note)  484 

Injunction  against  salt  in  another  state 
to  evade  local  exemption  laws  (Case 
Note)  1008 

Injunction  at  the  suit  of  state  against 
public  nuisance  which  Is  also  a  crime 
(Case  Note)  747 

Injunction  against  acts  of  food  commis- 
sioner which  affect  sale  of  foods 
(Case  Note)   '  881 

InsolT-eney. 

As  to    bankruptcy,   see  Bankbuftct. 
Of  bank,  see  Banks. 


InspeetloB. 

Master's  duty  as  to, 
Sebtant. 


see  Masteb  amd 


iBsamnce. 

As  to  benevolent  societies  generally,  see 
Benevolent   Arsociations. 

Effect  of  bankruptcy  or  insolvency  pro- 
ceedings or  assignment  for  beneflt  of 
creditors  on  fire  Insurance  (Case 
Note)  827 

First  and  last  days  in  computation  of 
time  for  suit  on  policy   (Case  Note)     688 

Arbitration  as  condition  precedent  to 
action  on  Insurance  policy  (Subject 
Note)  1055 

I.  Validity  of  provision 

a.  In  general  1056 

b.  Agreement  to  submit  amount  of 

loss  or  damage  1056 

c.  Agreement  to  submit  all  matters 

of  dispute  1037 

II.  Occasion  of  appraisal  or  arbitration 

a.  Preliminary   requisites  1059 

b.  Precedent  condition  1060 

c.  Collateral  and  Independent  con- 

dition 

1.  In  general  1063 

2.  Specific  cases 

(a)  Loss  total  1064 

(b)  "Request  of  party"  1065 

(c)  HIsoellanoous  cases  1005 
1SL.R.A.(N.S.) 


III.  Bequlrlng  compliance  with  condition 

a.  Duty  mutual 

1067 

b.  Duty  of  insurer 

1067 

e.  Duty  of  Insured 

1069 

d.  When  arbitration  ineffectual 

1070 

IV.  Effect   of   failure   of  arbitration   due 

to  act  of  Insured 

a.  Refusal  of  insured  to  arbitrate 

1071 

b.  Other  acts 

1071 

V.  Waiver  of  condition 

a.  General  cases 

1072 

b.  Accepting  proofs  of  loss 

1073 

e.  Denial  or  admission  of  liability 

1073 

d.  Varying  terms  of  agreement 

1075 

e.  Acts  of  Insurer 

1.  Refusal  to  arbitrate 

1075 

2.  Time  within  which  insurer 

must   demand   arbitration 

1075 

S.  Other  acts 

1076 

f.  Acts  of  Insurer's  arbitrator 

1077 

VI.  Conclusion 

1078 

Effect  of  honest  mistake  In  answer  aa 
to  health  of  Insured,  warranted  by 
him  to  be  true  (Case  Note)  1277 

What  books  and  inventories  must  be 
kept  in  a  safe  to  comply  with  the  re- 
quirements of  the  Iron-safe  clause 
(Case  Note)  471 

Scope  and  effect  of  provisions  In  policies 
of  insurance  forbidding  use  of  in- 
toxicating liquor   (Case  Note)  206 

latemperance. 

Opinion  evidence  as  to  Intemperance  of 
particular    person    (Case    Note)  683 

latent. 

As  element  in  adverse  possession  (Sub- 
ject Note)  1206 

Interstate  commeree. 

Bee  CouuERCB. 

Internrban  railroads. 

See  Blectbic  Railboaos. 

Intoxlcatlnar  Ilqaors. 

Scope  and  effect  of  provisions  In  insur- 
ance policies  forbidding  use  of  (Case 
Note)  206 

Constitutional  right  to  prohibit  sale  of 
Intoxicating  liquor    (Subject  Note)         908 
I.  Scope  of  note  and  general  introduc- 
tion 909 
II.  Specific    constitutional    enactments 
relating  to  prohibition  and  acts  of 
the  legislature  based  thereon  912 

III.  Prohibition  under  police  powers  as 

limited  by  certain  general  provi- 
sions in  state  Constitutions,  In- 
cluding  Bills  of   Rights  915 

IV.  Right  of  Congress  to  prohibit,  or 

delegate  power  to  prohibit,   sales 
of  intoxicating  liquors  in  the  ter- 
ritories 022 
T.  Right  of  prohibition  as  limited  by 
the   United    States   Constitu- 
tion and  its  amendments 
a.  Power  of  Congress  to  regulate 
interstate   and    foreign    com- 
merce   (tr.   8.   Const,   art.   1, 
i  8)  023 
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V. — continued. 

b.  No  state  shall  pass  «v  pott 
facto  laws ;  nor  a  law  Impair- 
ing the  obligation  of  con- 
tracts ;  nor,  without  consent 
of  Congress,  lay  an  impost  on 
Imports  or  exports  (U.  B. 
Const,  art.  1,  I  10)  92« 

a  Citizens  of  each  state  entitled 
to  all  privileges  of  the  citi- 
zens In  the  several  states  (U. 
S.  Const,  art  4,  |  2)  931 

d.  Right  of  prohibition  as  limited 

by  the  14th  Amendment  031 

e.  Prohibition   as   limited   by   the 

United     States     Constitution 
generally      and      by      other 
Amendment    than    the    14th     935 
VI.  Bight  of  prohibition  by  municipali- 
ties and  local   authorities  937 
Til.  Validity  of  prohibitory  laws  in  lim- 
ited districts  and  localities  940 
VIII.  Validity    of   local-option    laws    and 

submissions   to   popular   vote  942 

IX.  Validity  of  quasi  prohibitory  laws, 
known   as   "dispensary   acts"   and 
sometimes  termed  "monopolies"         946 
Liability  for  damages  for  wrongful  rev- 
ocation    of     liquor     license      (Case 
Note)  698 

Provision  in  act  against  giving  away 
of  intoxicating  liquor  where  title  only 
prohibits  or  regulates  its  sale,  as  con- 
travening the  constitutional  provi- 
(ion  requiring  the  subject  of  every 
bill  to  be  expressed  in  Ita  title  (Case 
Note)  430 

Iron  sate  clanae. 

See  INSUBANCB. 

Jodve- 

Contempt  of,  see  Contxupt. 

Jadarment. 

Right  to  enter  judgment  nunc  pro  tuna 
as  of  the  date  of  rendition,  so  as  to 
atFect  intervening  rights  of  third  per- 
sons  (Case  Note)  682 

Judicial  sale. 

Sale    on    foreclosure    of    mortgage,    see 

MOBTOAGE. 

Bight  of  creditor  to  enforce  promise  of 
one  allowed  to  secure  property  at  ju- 
dicial sale  upon  faith  of  his  promise 
to  pay  owner's  debts  (Case  Note)  399 

Jnrladlctlon. 

Of  courts  generally,  see  Codbts. 
Of  equity,  see  I<:guiT¥. 
Estoppel  to  deny  facta  pleaded  to  de- 
feat jurisdiction  of  court  (Case  Note)     423 

Landlord  and  tenant. 

Landlord's  liability  for  injury  to  tenant 
by  escape  of  water  (Subject  Note)         545 

Effect  of  provision   that   term  of  lease 
shall  commence  in  /utuio  (Case  Note)    1078 
15L.RJi.(N.S.) 


Latent  defects. 

Liability  of  railroad  company  for  injury 
to  passenger  by  latent  defect  in  car 
(Case  Note)  790 

Libel. 

Charge  of  "graft"  as  libel  per  t«  ((^se 
Note)  497 

Publication  by  aggrieved  party  making 
known  to  third  person  contents  of 
libelous  letter  (Case  Note)  1141 

License. 

Of  school  teacber,  see  Scbools. 

To  sell  liquors,  see  iNTOXlCATtMS 
'  Ligcoas. 

Marriage  license,  see  Makriaob. 

Discrimination  with  respect  to  occupa- 
tion tax  based  on  classification  of  ma- 
niclpalltles  (Case  Note)  195 

Power  of  city  to  extend  exercise  of  tax- 
ing or  licensing  power  beyond  the 
corporate  limits    (Case   Note)  294 

Lien. 

Of  mechanics  or  materialmen,  see  Ml- 

CHAKICS'  LISNS. 

Lien  on  commercial  paper  purchased  by 
bank  after  it  has  mingled  trust  money 
with  its  own  funds  (Case  Note)  1100 

Life  tenant. 

Does  statute  of  limitations  run  during 
life  estate  against  proceedings  by  re- 
mainderman to  compel  appropriation 
of  property  by  third  person  having 
power  of  eminent  domain  (Case  Note)   1164 

LlKht*. 

Electric  lights,   see   Elictbic  Liohts. 

Limitation  of  action*. 

As  to  adverse  possession,  see  Advbbsb 
Possession. 

First  and  last  days  in  computing  time 
when  action  Is  barred  (Case  Note)  688 

Does  statute  of  limitations  run  during 
life  estate  against  proceedings  by  re- 
mainderman to  compel  appropriation 
of  property  by  third  person  having 
power  of  eminent  domain  (Case  Note)   1154 

Does  statute  of  limitations  commence  to 
run  at  the  time  of  breach  of  contract, 
or  at  the  time  actual   damages   are     ' 
sustained     in     consequence     thereof 
(Case  Note)  156 

Local  Imprcvementn. 

See  Public  iMPBOVBUEMra. 

Local  option. 

See  INTOXICATINQ  LiguoBS. 

Local  ■elf-KOTernment. 

See  Constitutional  Law. 

Location. 

Effect  of  defendant's  mistake  of  fact  as 
to,  on  right  to  specific  performance  of 
contract  induced  by  the  mistake 
(Case  Note)  84 
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Lolterlav. 

Blgbt  of  muDlctpal  corporation  to  pro- 
biblt  loitering  on  public  streets  (Case 
Note) 


973 


Lmnber. 

Effect  of  statute  of  frauds  on  parol 
contracts  relating  to,  which  may,  but 
are  not  Intended  to,  be  performed 
wltbin  a  rear   (Subject  Note)  813 

Btallctona  proaecntloii. 

Effect  on  presumption  of  probable  cause 
for  prosecution  of  fact  that  cooTlctlon 
was  procured  b;  fraud,  or  perjury,  or 
other  undue  means  (Case  Note)  1143 

Malpractlee. 

Of  physician  or  surgeon,  see  Fbisicunb 

ASD  SUBQKONS. 

Manvfnctarera. 

Implied  warranty  of  fitness  of  a  par- 
ticular article  purchased  from,  for  a 
particular  use  (Case  Note)  8S5 

Marrlase. 

Admissibility  of  declarations  of  person 
since  deceased  a^inst  bis  or  her  own 
marriage    (Case  Note)  190 

Effect  upon  duly  solemnised  marriage  of 
absence  of  license  required  by  statute 
(Case  Note)  463 

Married  women. 

See  Bdsband  and  Wim 

Master  and  servant. 

Oral  contracts  of  employment,  see  CON' 

TBACT8. 

Effect  of  negligence  of  independent  con- 
tractor on  street  railway  and  his  lia- 
bility for  defect  in  track  or  street 
(Case  Note)  845 

Validity  and  effect  of  statutes  regulat- 
ing time  of  payment  of  wages  (Case 
Note)  860 

Uabllity  of  street  railway  company  for 
injury  to  employee  from  poles  placed 
too  near  to  track  (Case  Note)  1100 

Right  of  master  to  rely  on  inspection  by 
public  authorities  of  places,  materials, 
or  appliances  (Case  Note)  812 

Liability  of  master  for  injury  to  servant 
caused  by  elevators  unlndosed  as  re- 
quired by  statute  or  ordinance  (Case 
Note)  784 

Applicability  to  private  railroad,  of  en- 
actment abrogating  fellow-servant 
rule  as  to  "railroads"   (Case  Note)  479 

Liability  of  master  for  injury  or  deatli 
of  servant  through  competent  em- 
ployee delegating  his  duties  to  an 
incompetent  fellow  servant  (Case 
Note)  489 

Uabllity  of  master  for  injury  to  minor 
servant 'who  secures  employment  by 
misrepresenting  bis  age  (Case  Note>     443 
15L.R.A.(N.S.) 


Mechanlea'  liens. 

Right  to  mechanic's  Hen  for  Improve- 
ments made  on  Infant's  land  by  au- 
thority of  guardian    (Case  Note)  1159 

Food  furnished  contractor  for  employees 
and  teams  as  material,  giving  Hen  on 
railroad   (Case  Note)  609 

Bight  to  tack  different  contracts  to  per- 
form labor  or  furnish  material  for 
purirase  of  extending  time  to  file  Hen 
(Case  Note)  299 

Memorandnm. 

On  back  of  note  at  time  of  execution  as 
substantive  part  thereof  (Case  Note)     612 

Mental  anvnisli. 

Recovery  of  damages  for,  see  Damaqis. 

Mental   suSerlaar. 

As  element  of  damages,  see  Damaom. 

Mines. 

Production  of  gold  as  a  public  pur- 
pose for  which  the  right  of  eminent 
domain  may  be  exercised  (Case  Note)     01< 

Minora. 

See   INVANTS. 

Mistake. 

Effect  of  mistake  of  fact  by  defendant 
on  right  to  specific  performance  of 
contract  Induced  thereby  (Case  Note)       81 

Rescission  because  of  mistake  as  to  ex- 
tent of  grantor's  title  to  land  (Case 
Note)  1038 

Effect  of  honest  mistake  in  answer  as 
to  health  of  insured,  warranted  by 
him  to  be  true  (Case  Note)  1277 

Effect  of  retaining  goods  after  notice 
of  mistake  In  quoted  price  (Case 
Note)  868 

Monopoly. 

Validity  of  agreement  not  to  compete, 
ancillary  to  sale  or  lease  of  property, 
as  affected  by  covenantee's  purpose  to 
procure  a  monopoly   (Case  Note)  840 

Mortvave. 

Rights  of  assignee  as  against  subsequent 
bona  fide  purchasers  or  encumbran- 
cers relying  on  apparent  discharge  of 
the  mortgage  by  mortgagee  (Case 
Note)  1025 

Right  of  assignee  of  mortgage  to  enforce 
option  to  declare  entire  mortgage 
due  for  default  of  payments  (Ose 
Note)  690 

Effect  of  sale  en  mcuie  by  sheriff  di- 
rected to  sell  parcels  of  land,  sepa- 
rately mortgaged,  sei>arately  (Case 
Note)  649 

Does  a  water  right  used  in  connection 
with  land  mortgaged  prior  to  Its  ac- 
quirement pass  on  foreclosure  (Case 
Note)  869 
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Bliiiilcli:al  corporations. 

Fire  departments  of,  see  FiBX  Depabt- 

MENT. 

Licenses  by,  see  Licinsb. 

UlKbt  of  prohibition  by  (Subject  Note)     937 

Bight  to  forbid  solicitation  of  patronage 
at  railway  stations   (Case  Note)  715 

When  denial  of  de  jure  office  Involves 
collateral  attack  upon  legal  existence 
of  municipal  or  quasl-munlclpal  cor- 
porations   (Case  Note)  105 

Delegation  of  power  of  taxation  to  mu- 
nicipal authorities  (Case  Note)  62 

Eight  of  municipal  corporation  to  pro- 
hibit loitering  on  public  streets  (Case 
Note)  973 

Bight  of  municipal  corporation  to  resist 
by  force  unauthorized  use  of  street  by 
railroad  or  street  railway  company 
(Case  Note)  269 

Matllatlon. 

Mental  suffering  arising  from  contem- 
plation of,  as  element  of  damages  for 
personal    injurl«s     (Case    Note)  775 

Name.  . 

Elfect  of  summons  or  notice  to  person 
by  wrong  initial  (Case  Note)  129 

NaTivable  iraters. 

See  Watbbs. 

Nearllarence. 

Of  physician  or  surgeon,  see  Phtbicianb 

AND  SCROEONS. 

Of  or  on   electric  road,   see   Elbctbic 

Railmuads. 
In    operation    of    street   railways,    see 

Stbebt  Bailwats. 
As  to  elevators,  see  Elbtatobs. 
Of  carrier,  see  Cabbiebs. 
Of  master  or  servant,  aee  Hastbb  and 

Sbbvant. 
In  operation  of  railroad,  see  Bailboads. 
Liability   for   turning   steam    or   other 

dangerous  vapors  or  gaaea  into  sewer 

(Case  Note) 
Liability  of  one  for  injury  caused  by  es- 
cape of  dangerous  substance  stored  on 

bis  premises  (Subject  Note) 
I.  Escape  of  oil 
II.  Escape  of  gas 
III.  Escape  of  water 

a.  Generally 

b.  Injuries    caused   to   tenants 
e.  Act  of  Ood,  or  vi$  major 
d.  Statutes 

ITonault. 

See  Tbiau 

Notice. 

Constitutionality  of  requirement  of  no- 
tice of  defect,  or  of  injuries,  as  a  con- 
dition of  liability  for  personal  inju- 
ries (Case  Note)  203 

Effect  of  notice  to  person  by  wrong  Ini- 
tial  (Case  Note)  129 
15L.RJ^.(N.S.) 


957 


585 
635 
637 

641 
545 
647 
S48 


Naisance* 

Injunction  at  the  suit  of  state  against 
public  nuisance  which  is  also  a  crime 
(Case  Note)  747 

Nnnc  pro  tunc. 

Entry  of  Judgment,  see  Jitdoiibict. 

Nnraery. 

Power  of  state  to  regulate  nursery  busi- 
ness (Case  Note)  1S8 

Occnpatton  tax. 

See  LiCBNSB. 

OlHcers. 

Jurisdiction  or  authority  of  offlcer  to 
act  in  the  matter  as  element  of  brib- 
ery (Case  Note)  1173 

First  and  last  days  In  computing  time 
for  election  of  (Case  Note)  691 

Becovery  of  fees  exacted  by  public  offl- 
cer for  i>erformlng  act  for  which  he 
was  not  authorized  to  demand  com- 
pensation   (Case   Note)  183 

De  jure  office  as  a  condition  of  a  da 
facto   officer    (Case   Note)  03 

on. 

liability  for  Injury  caused  by  escape  of 
oil  stored  on  one's  preu.:  ^-s  (Subject 
Note)  S35 

Oplnlona. 

As  evidence,  see  Bvidbncb. 

Option. 

To  declare  mortgage  due  on  default  In 
instalment,  see  Mobtoaob. 

Oral   contract. 

Specific  performance  of,  see  Sracmc 

Pbbfobmancb. 
See  also  CONTBAcra. 

Parol    contracts. 

See  CONTBACTS. 

Partnership.  ^ 

Note  or  other  commercial  paper  of  in- 
dividual  partner  as  payment  of  firm 
debt  which  he  had  not  previously  as- 
sumed  (Case  Note)  1019 

Warranty  as  inducement  to  copartner 
to  enter  into  a  contract,  as  a  promise 
to  Indemnify  (Case  Note)  1151 

Patronave. 

Bight  of  state  or  municipality  to  forbid 
solicitation  of  at  railway  stations 
(Case  Note)  71S 

Parment. 

Guaranty  of,  see  Qdabantt. 

Taking  contract  out  of  statute  of  fraoda 

by,  see  Contbacts. 
Effect  of  payment  of  debt  on   Sundaj 

(Case  Note)  MS 
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BIgbt  of  one   who   knowingly   receives 
from  agent  principal's  money  In  pay-* 
ment  of  the   agent's  own   debt,   but 
whlcb  be  believes  to  be  tbe  debt  of 
tbe  principal  (Case  Note)  810 

Mote  or  other  commercial  paper  of  in- 
dividual partner  as  payment  of  firm 
debt  which  he  had  not  previously  as- 
sumed  (Case  Note)  1019 

Fenaltr> 

State  statutes  Imposing  penalty  on  car- 
rier for  failure  to  settle  claims  as  In- 
terference wltb  Interstate  commerce 
(Case  Note)  988 

Special  penalty  for  violation  of  Sunday 
closing  act  (Case  Note)  646 

Validity  of  penalty  for  failure  to  furntsb 
freight  can  (Case  Note)  733 

Pevtormance. 

Specific  performance,  see  Spbcwic  Pbb- 

rOBMANCE. 

Pepjnry. 

Effect  on  presumption  of  probable  cause 
for  prosecution  of  fact  that  conviction 
was  procured  by  (Case  Note)  1143 

PerpetnttleB. 

Effect  of  decree  of  distribution  follow- 
ing a  testamentary  disposition  of 
property  void  under  the  rule  against 
perpetuities,  or  as  unlawfully  sus- 
pending the  power  of  alienation  (Case 
Note)  900 

Penonal  Injuries. 

To  employee,  see  Mastbb  ahd  Sesvant. 

Measure  of  damages  for,  see  Damaqes. 

Constitutionality  of  requirement  of  no- 
tice of,  as  a  condition  of  liability  for 
(Case  Note)  203 

Pki>tovropI>«« 

Effect  and  conclusiveness  of  photo- 
graphs introduced  in  .evidence  (Case 
Mote)  1162 

Physieal  ezamlnatioii. 

See  DiscovBBT  and  Ihspxction. 

Physlciana   and  sarareona. 

Physical  examination  by,  see  Dibcot- 
BBY  AND  Inspection. 

Time  when  limitation  begins  to  rnn  on 
liability  for  negligence  or  malprac- 
tice of  (Case  Note)  161 

Proof  necessary  to  discharge  burden 
resting  upon  plaintiff  in  action 
against  physician  for  malpractice  to 
show  that  the  negligence  or  unskll- 
fulness  of  tbe  physician  caused  or 
contributed  to  the  death  or  Injury  of 
tbe  patient  (Case  Note)  416 

Pleadlnc 

Right  to  amend  a  common-law  action 
for  personal  Injuries  resulting  in 
death  into  a  statutory  action  for 
death   (Case  Note)  1008 

15L.R.A.(N.S.) 


Police   power. 

See  CONBTITUTIOJIAL  LAW. 


Poaaesalom. 

Adverse  possession, 

SBSSION. 


■ee  Advbbsb  Pob- 


Preference. 

By  bankrupt,  see  Bankbditcx. 

Principal  and  aarent. 

Payment  by  agent,  see  Paxmemt, 
Effect  of  statute  of  frauds  upon  parol 
contracts  for  employment  of  agent 
which  may,  but  are  not  intended  to, 
l>e  performed  within  a  year  (Subject 
Note) 
Here  passive  acceptance  of  the  benefit 
by  the  principal  as  a  ratification  of 
an  agent's  unauthorized  use  of  a 
third  person's  money  for  purposes 
beneficial   to    principal    (Case   Note) 


INIOZICATIHO 


824 


693 


Principal  and  anretr. 

Right  of  surety,  prior  to  obtaining  a 
judgment  or  lien,  to  enjoin  principal's 
transfer  of  property  to  defraud  him 
(Case  Note)  484 

Private  railroads. 

Applicability  to,  of  enactment  abrogat- 
ing fellow  servant  rule  as  to  "rail- 
roads"   (Case  Note)  479 

Probable   caoae. 

For  prosecution,  see  Maucious  Pbosb- 

CUXIOH. 

ProCta. 

Effect  of  statute  of  frauds  upon  parol 
'contract!  for  sharing  profits  whlcb 
may,  but  are  not  Intended  to,  be  per- 
formed within  a  year  (Subject  Note)     317 


Prohibition. 

Against  sale  of  liquor,  i 
LiquoBs. 

Proofs  of  loss. 

See  iNSUBANca. 


Proximate  canae. 

Negligently  setting  out  fire  as  proximate 
cause  of  injury  to  one  burned  while 
seeking  to  protect  bis  property  (Case 
Note)  819 

Publication. 

Of  libel,  see  Libbl  and  Si^ANoaB, 

Public  ImprovemeBt. 

Liability  of  right  of  way  and  trackage 
of  street  railway  company,  or  other 
railroad  occupying  street,  to  assess- 
ment for  street  improvements  (Case 
Note)  486 

Public  prosecntor. 

Scope  of  discretion  of,  wltb  respect  to 
Institution  of  proceedings  in  nature 
of  quo  warranto  (Case  Note)  603 
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Purchase  price. 

Effect  of  defendant's  mistake  of  fact 
as  to,  on  right  to  specific  performance 
of  contract  Induced  by  the  mistake 
(Case  Note)  87 

<4aantity. 

Effect  of  mistake  of  fact  by  defendant 
as  to,  on  right  to  speciHc  performance 
of  contract  Induced  by  the  mistake 
(Case  Note)  82 

dnletlnar  title. 

See  Cloud  on  Titlb. 

(tno  VTBrranto. 

Scope  of  discretion  of  public  prosectitor 
with  respect  to  Institution  of  proceed- 
ings In  nature  of  quo  warranto  (Case 
Note)  60S 

Railroads. 

Use  of  street  by,  see  Highways. 

Right  of  state  or  municipality  to  forbid 
solicitation  of  patronage  at  railway 
stations   (Case  Note)  TIS 

Duty  of  one  crossing  railroad  track  as 
affected  by  flagman's  signal  to  pro- 
ceed (Case  Note)  803 

Electric  railroads,  see  Elhctbic  Raii,- 

BOADS. 

Private    railroads,    see    Pbivatb    Rail- 

BOADB. 
Food  furnished  contractor  for  employees 

and    teams   as    material    giving    lien 

on  railroad   (Case  Note)  509 

Validity  of  contract  by.  to  establlali  and 

maintain   station    (Case  Note)  D94 

Rates. 

Of  carriers,  see  Cabbibbb. 
For  gas,  see  Oas. 

Ratiflcatlon. 

Of  acts  of  agent,  see  Pbincipai.  and 

AOBNT. 

Real  property. 

Covenant    relating   to,    see    Cqvbnants 

AND  Conditions. 
Mortgage  on,  see  Mobtoaqb. 

Reasonableness. 

Of  carrier's  rates,  see  Cabbigbs. 
Of  rates  for  gas,  see  Oas. 

Receiver. 

Effect  of  order  to  turn  back  the  prop- 
erty after  appeal  from  appointment  of 
receiver,   upon  right  of  other  courts 
to  exercise  Jurisdiction  over  it  (Case     " 
Note)  .  963 

Time  from  which  order  appointing  re- 
ceiver l>ecomes  operative  (Case  Note)     657 

Recording  laws. 

Effect  of  recorded  agreement  not  Incor- 
porated in  a  conveyance  restricting 
use  of  property  upon  successor  In 
title    (Case    Note)  1129 

16L.R.A.(N.S.) 


Relation. 

Relation   back  of  order  appointing  n. 
celver   (Case  Note) 


6ST 


Relative. 

Is  one  assisting  relative  in  peril  bound 
by  the  latter's  act  in  brlnginc  on 
the  difficulty   (Case  Note)  1013 

Rescission. 

Of  sale  of  land,  see  Vbndob  and  Pu>- 

CUASBB. 

Restriction. 

Effect  of  defendant's  mistake  of  fact  as 
to,  on  right  to  specific  performance 
of  contract  induced  by  the  mistake 
(Case  Note)  8« 

Revival. 

See  Abatkment  and  Rbvivai^ 

Revocation. 

Of    liquor    license,    see    Iictoxicatoio 

LiguOBS. 
Of  teacher's  license,  see  Scbooia 

Safe. 

Iron  safe  clause,  see  Insdbancb, 

Safety  appliances. 

Application  of  safety  appliance  acts  to 
railroad  entirely  within  a  state  and 
without  traffic  arrangements  with 
other  roads  (Case  Note)  167 

Sale. 

Oral  promise  to  be  responsible  for  price 
of  goods  sold   (Case  Note)  221 

Effect  of  retention  of  goods  after  notice    • 
of    mistake    in    quoted    price    (Caae 

•     Note)  368 

Implied  warranty  of  fitness  of  a  partic- 
ular article  purchased  from  a  manu- 
facturer or  producer  for  a  particular 
use  (Case  Note)  856 

Implied  warranty  of  fitness  upon  sale  of 
food    (Case   Note)  884 

Implied  warranty  of  fitness  of  particu- 
lar article  purchased  from  a  dealer 
for  a  particular  use   (Caae  Note)         868 

Time  when  limitation  begins  to  run  on 
liability  for  breach  of  warranty 
(Case  Note)  162 

School. 

Interference  by  courts  with  revocation 
of  school  teacher's  license  (Case 
Note)  11*' 

Science. 

Power  of  court  to  disregard  testimony 
because  contrary  to  scientific  princi- 
ples   (Case  Note)  TOl 

Sclsnre. 

Ot  animals,  see  Animals. 

Self-exeeatlnar  provisions. 

Self-executing  provisions  In  insurance 
policies  forbidding  use  of  intoxicat- 
ing liquor  (Case  Note)  811 


Digitized  by 


Google 


INDEX  TO  NOTES. 


1309 


Belt-KOTernment. 

See  Constitutional  Law. 

Bet-oil  KBd   counterclaim. 

Right  of  plaintiff  to  take  a  nonsuit 
where  defendant  has  Interposed  a 
counterclaim  entitling  him  to  affirma- 
tive relief,  where  right  to  such  dis- 
missal is  not  deflned  or  denied  by 
statute  (Case  Note) 

Bevrer*. 

Liability  for  turning  steam  or  other 
dangerous  vapors  or  gases  Into  sewer 
(Case  Note) 

Slilpplnv. 

Carriage  of  passengers  by  water,  see 
Cabbiebs. 


Slcnal. 

At   railway   crossings. 


see  Railkoads. 


Snow. 

Duty  of  carrier  of  passengers  to  keep 
steps  of  cars  free  from   (Case  Note) 

Specifle    performiince. 

Effect  of  mistake  of  fact  by  defendant 
on  right  to  the  specific  performance 
of  a  contract  Induced  thereby  (Case 
Note) 

BpeclOc  performance  of  oral  contract  to 
devise  or  convey  land  In  consideration 
of  performing  services  or  furnishing 
support,  where  no  possession  taken, 
or  improvements  made    (Case  Note) 

Splrltnallem. 

Effect  of  belief  in,  on  testamentary  ca- 
pacity   (Case   Note) 

State. 

Power  to  regulate  commerce,  see  CoM- 

MKKCS. 

Interference  with  local  self-government 
by,  see  Constithtional  Law. 

Right  to  forbid  solicitation  of  patron- 
age at  railway  stations  (Case  Note) 

Injunction  at  suit  of,  against  public  nui- 
sance which  Is  also  a  crime  (Case 
Note) 

Power  of  state  to  secure  title  to  pri- 
vate property  by  adverse  possession 
(Case  Note) 

Station. 

Bee  DsFOT. 

Btatnte  ot  franda. 

See  CONTBACTS. 

Statntea. 

Provision  In  act  against  giving  away 
of  intoxicating  liquors  where  title 
only  prohibits  or  regulates  Its  sale 
as  contravening  the  constitutional 
provision  that  the  subject  of  every 
bill  be  expressed  in  its  title  (Case 
Note) 
15L.R.A.(N.8.) 


340 


967 


523 


81 


466 


673 


715 


747 


1120 


430 


Steum. 

Liability  for  turning  Into  sewer  (Case 
Note) 

Stock. 

Of  building  and  loan  association,  see 
BuiLDiNo  AND  Loan  Association. 

Street. 

See  HiQHWATS. 

Street  ratlvruya. 

Electric  railways  over  country  roads, 
see  Electric  Railroads. 

Use  of  street  by,  see  Hiqbwat. 

Injury  to  employee  of,  see  Master  and 
Servant. 

Assessment  against,  for  probable  Im- 
provement, see  FcBLic  Impbovb- 
mentr. 

Duty  of  person  working  near  street- 
car tracks  to  look  out  for  his  own 
safety   (Case  Note) 

Liability  of  street  railroad  company  for 
defect  in  track  or  street  (Cose  Note) 

Striking    out. 

Of  evidence,  see  Tbiau 

Saceeaaion  tax. 

See  Taxes. 

Suit  money. 

In  divorce  case,  see  Divobci  and  Sbpa 

KATION. 

Snnday. 

Effect  of  payment  of  debt  on  Sunday 

(Case  Note) 
Special  penalty  for  violation  of  Sunday 

closing  act   (Case  Note) 


967 


Snppllea. 

Mechanics' 

lilBNS. 


lien    for,    see    Mbcbanics' 


282 


840 


243 
646 


Support. 

Validity  of  antenuptial  contract  by  hus- 
band or  wife  to  support  the  other 
(Case  Note)  491 

Effect  of  statute  ot  frauds  upon  parol 
contracts  to  support  for  life  (Sub- 
ject Note)  S80 

Soretyahlp. 

See  Pbincipal  and  Sdbbtt. 

Tacklnar. 

Right  to  tack  different  contracts  to  per- 
form labor  or  furnish  material  for 
purpose  of  extending  time  to  die  lien 
(Case  Note)  209 


Tax  or  license  on  occupation,  see  Li- 
cense. 

Assessments  for  public  Improvements, 
see  Public  Impbovemknts. 

Delegation  of  power  of  taxation  to 
board  of  equalisation  or  revision 
(Case  Note)  66 
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862 


61 


142 


150 


67 


691 


Taxation  of  shares  of  stock  and  corpo- 
rate assets  as  double  taxation  (Case 
Note) 

To  what  boards  or  bodies  the  power 
of  taxation  may  be  delegated  (Case 
Note) 

Taxation  of  property  In  different  states 
as  double  taxation  (Case  Note) 

Exacting  succession  tax  In  two  or  more 
states  as  double  taxation  (Case  Note) 

Taxation  without  representation  (Caae 
Note) 

First  and  last  days  In  computing  time 
for  assessments  (Caae  Note) 

Teacher. 

See  Schools. 

Telegrraph. 

Measure  of  damages  against  telegraph 
company,  see  Dahaoxs. 


Telephone. 

Right  of  addressee  to  recover  damage* 
for  failure  to  summon  bim  to  re- 
ceive a  long-distance  telephone  mes- 
sage (Case  Note)  810 

Tender. 

Effect  of  tender  after  default  of  amonnt 
due  under  chattel  mortgage  (Case 
Note)  1164 

Terrttorlea. 

Bight  of  Congress  to  prohibit  or  dele- 
gate power  to  prohibit  sales  of  intoxi- 
cating liquors  in   (Subject  Note)  022 

Teatamentarr  capacitr* 

See  Wills. 

Timber. 

Effect  of  statute  of  frauds  on  parol  - 
contracts  relating  to,  which  may,  but 
are  not  Intended  to,  be  performed 
within  a  year   (Subject  Note)  SIS 


Time. 

To  file  mechanic's  lien,  see  Mechanics' 

LlEMS. 

Rule  as  to  first  and  last  days  in  com- 
putation of  time  (Case  Note) 

Time  from  which  order  appointing  re- 
ceiver becomes  operative  (Case  Note) 

For  application  for  order  for  physical 
examination    (Case  Note) 


686 


667 


664 


Title. 

By    adverse    possession,    see    Advusb 

Possession. 
Cloud  on,  see  Clodd  on  Tii^lb. 
Bond  for,  see  Bond  fob  Titlb. 
Of  statute,  see  Statutes. 
Effect  of  defendant's  mistake  of  fact  as 

to,  on   right  to  specific  performance 

of  contract  Induced  by   the  mistake 

(Case  Note) 

Tradename. 

Relief   against    infringement   of   trade- 
name  not   used    in    connection    with 
manufactured  article   (Case  Note) 
16L.R.A.(N.S.) 


86 


625 


Transfer  tax. 

See  Taxbs. 

Trial. 

Question  for  jury  as  to  breach  of  pro- 
vision In  insurance  policy  forbidding 
use  of  intoxicating  liquor  (Case 
Note)  212 

Right  to  have  direct  testimony  stricken 
out  where  cross-examination  is  inter- 
rupted wholly  or  in  part  by  sickness 
or  d«atb  of  witness  (Case  Note)  40S 

Right  of  plaintiff  to  take  a  nonsuit 
where  the  defendant  has  Interposed 
a  counterclaim  entitling  him  to  af- 
firmative relief,  where  right  to  such 
dismissal  is  not  defined  or  denied  tty 
statute    (Case  Note)  840 

Power  of  court  to  disregard  testimony 
because  contrary  to  scientific  pria- 
eiples  (Case  Note)  701 

Tmsts. 

Trust  fund  in  insolreat  bank,  see 
Banks. 

Unloaded   'weapon. 

Pointing  unloaded  firearm  as  assault 
(Case  Note)  1272 


Advsbsb 


Vendor  and  purchaser. 

Adverse    possession    by,    see 
Possession. 

Eig^t  of  one  holding  bond  for  title  to 
maintain  bill  against  third  person  to 
remove  cloud   (Case  Note)  413 

Rescission  because  of  mistake  as  to  ex- 
tent of  grantor's  title  to  land  (Case 
Note)  1038 

Is  agreement  by  vendee  to  pay  encum- 
brances within  statute  of  frauds  as 
promise  to  answer  for  the  debt  of  an- 
other (Case  Note)  1087 

Rights  of  assignee  as  against  subse- 
quent bona  fide  pnrchsseis  or  encum- 
brancers relying  on  apparent  dis- 
cliarge  of  the  mortgage  by  the  mort- 
gagee   (Case  Note)  lOSS 

Tentllators. 

Carrier's  liability  for  injury  by  failure 
to   adjust    (Case  Note)  801 

Tls   major. 

Liability  for  Injury  caused  by  escape 
through  nil  major  of  water  stored  on 
one's  premises  (Subject  Note)  S47 

'Wasea. 

See  Mastbb  and  Sbbvaht. 

Warranty. 

By  Insured,  see  Insdrancb. 

Sec  also  Sale. 

Warranty  as  Inducement  to  copartner 
to  enter  into  a  contract  as  a  promise 
to  indemnify  (Case  Note)  llSl 
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Waste. 

Care  necessary  to  avoid  waste  In  dl- 
TertlDK  water  from  stream  under 
right  of  appropriation   (Case  Note)       238 

Waters. 

Liability  tor  injury  caused  by  escape 
of  water  stored  on  one's  premises 
(Subject  Note)  641 

Does  a  water-right  nsed  In  connection 
with  land  mortgaged  prior  to  Its  ac- 
quirement pass  on  foreclosure  (Case 
Note)  859 

Right  to  extend  highway  into  navigable 
water  (Case  Note)  1170 

Care  necessary  to  avoid  waste  In  divert- 
ing water  from  stream  under  right  of 
approprlaUon   (Case  Note)  2S8 

16L.iUA.(N.S.) 


IVlIIs. 

Equity  jurisdiction  of  bills  for  the  con- 
stmctlon  of  wills  of  real  property 
passing  only  legal  estates  (Case 
Note)  599 

Devise  or  Iwquest  by  Implication  (Case 
Note)  73 

Effect  of  belief  in  spiritualism  upon 
testamentary  capacity    (Case  Note)       673 

Witnesses. 

Right  to  have  direct  testimony  strick- 
en out  where  cross  examination  Is  In- 
terrupted wholly  or  in  part  by  sick- 
ness or  death  of  witness  (Case  Note)     493 


W^rlt  and  process. 

Sffect  of  summons  or  notice  to  person 
IV  wrong  Initial  (Case  Note) 
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GENERAL  INDEX 

Notes  are  ihdexkd  by  the  wobd  "annotated"'    afteb  the   pabaobaphs   to 

which  thbt  apply. 

(Separate  Index  to  Notes  Precedes  this.) 


ABANDONMENT. 

Of  objection  to  jurisdiction,  see  Ha- 
beas Corpus. 

ABATEMENT. 

Of  bullfighting  arena,  see  Nuisances, 
2. 

ABATEMENT  AND  REVIVAI/. 

Plea  in,  see  Pleading,   16. 

A  stipulation  in  an  arbitration 
agreement  in  a  pending  action,  by  whi61i 
defendant  binds  his  legal  representatives  to 
abide  by  the  award,  will  not  empower  the 
court,  upon  his  death,  to  revive  the  action 
against  his  legal  representatives  so  as  to 
bind  his  executors  and  estate  in  another  ju- 
risdiction. Brown  v.  Fletcher,  15:  63a,  109 
N.  W.  686,  146  Mich.  401.  (Annotated) 

ABSTRACTS. 

On  appeal,  see  Appeal  and  Error,  3. 

ABUSE  OF  DISCRETION. 

See  Appeal  and  Error,  11-14. 

ABITTTINO  OWNERS. 

Extent  of  recovery  by,  on  use  of  street 
car  tracks  for  interurban  railway, 
see  Damages,  12-14. 

Liability  for  injury  to,  by  bridge  ap- 
proach, see  Highways,  2. 

ACCEPTANCE. 

Of  guaranty,  see  Guaranty,  2. 

ACCIDENT. 

Liability  for  injury  due  to  negligence 
combined  with  accident,  see  Neg- 
ligence, 1. 

ACCIDENT  INSURANCE. 

See  Insurance,  7,  12,  13. 

ACCOUNTING. 

By  loan  association,  see  Building  and 
Loan  Associations,  3. 

ACTION  OR  SUIT. 

Revival  of,  see  Abatement  and  Revival. 
Alien's  right  to  bring,  see  Aliens. 
Foreign  corporation's  right  to  maintain, 

see  Corporations,  6. 
Dismissal  of,  see  Dismissal. 
16L.R.A.(N.S.) 


Election  of  remedies,  see  Election  of 
Remedies. 

By  husband  or  wife,  see  Husband  and 
Wife,  3-6. 

Trial  of,  see  Trial. 

Removal  of,  to  Federal  court,  see  Re- 
moval of  Causes. 

ACT  OF  GOD. 

As  ground  for  nonperformance  of  con- 
tract, see  Contracts,  17. 

ADMINISTRATION. 

Of  absentee's  estate,  see  Constitutional 

Law,  14. 
Of  decedent's  estate,  see  Executors  and 

Administrators. 

ADMISSIONS. 

By  motion  for  nonsuit,  see  Trial,  23. 

ADVERSE  POSSESSION. 

Limitation  of  actions  generally,  ■«• 
Limitation  of  Actions. 

1.  Ko  possession  can  be  deemed  adverse 
to  a  party  who  has  not  at  the  time  the 
right  of  entry  and  possession.  Webster  t. 
Pittsburg,  C.  &  T.  R.  Co.  15:  1154,  84  N.  B. 
692,  —  Ohio  — . 

2.  Adverse  possession  of  an  uninclosed 
strip  of  railroad  land  is  not  made  out  by 
showing  that  the  company  permitted  the 
claimant  to  unload  and  pile  lumber  upon 
it,  or  that  he  was  allowed  to  cut  grass  on 
the  land,  and  sometimes  to  tie  his  horse  up- 
on it,  when  these  privileges  were  open  to 
anybody,  and  the  claimant  never  notified 
the  company  that  he  asserted  title  to  the 
land.  Illinois  C.  R.  Co.  v.  Hasenwinlcle, 
15:  139,  83  N.  E.  816,  232  111.  224. 

3.  Condemnation  proceedings,  followed 
by  unquestioned  possession  for  more  than 
fifty  years  with  improvements  for  railroad 
purposes,  are  binding  on  the  owner  of  the 
land  taken,  and  those  claiming  under  him. 
Illinois  C.  R.  Co.  v.  Hasenwinkle,  15:  199,  83 
N.  E.  815,  232  111.  224. 

By  public. 

Presumption  of  acquisition  of  title  by 

public,  see  Evidence,  12. 
Sufliciency  of  evidence  of  title  of  public, 
see  Evidence,  39. 

4.  The  commonwealth  may  obtain  title 
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to  a  pond  b;^  the  assertion  and  maintenance 
of  adverse  possession  for  the  statutory  pe- 
riod. Malone  ex  rel.  Harbor  &  Land  Comrs. 
V.  Ellis,  15:  iiao,  84  N.  E.  430,  —  Mass.  — . 

(Annotated) 
6.  Failure  to  record  a  lease,  by  the  com- 
monwealth, of  a  pond  the  title  to  which  is 
in  private  ownership,  under  which  the  les- 
sees take  and  maintain  possession,  will  not 
prevent  the  acquisition  of  an  adverse  title 
by  the  public.  Malone  ex  rel.  Harbor  & 
Ijund  Comrs.  v.  Ellis,  15:' iiao,  84  N.  E. 
430,  —  Mass.  — . 

6.  Want  of  notice  by  the  true  owner  of 
a  pond  of  possession  by  lessees  of  tlit- 
commonwealth  will  not  prevent  the  acqui- 
sition of  an  adverse  title  thereto.  Malone 
ex  rel.  Harbor  &  Land  CJomrs.  v.  Ellis,  15: 
Iiao,  84  N.  E.  430,  —  Mass.  — . 

7.  That  the  public  authorities  have  no 
statutory  right  to  lease  ponds  which  are  in 
private  ownership  will  not  prevent  a  lease 
by  them  from  forming  the  basis  of  a  pre- 
scriptive title  in  the  public.  Malone  ex  rel. 
Harbor  &  Land  Comrs.  v.  Ellis,  15:  iiao, 
84  N.  E.  430,  —  Mass.  — . 

By  squatter. 

8.  No  title  can  be  secured  against  the 
true  owner  by  merely  squatting  on  real  es- 
tate without  notice  to  the  true  owner,  al- 
though the  squatter  makes  pretense  of  hold- 
ing adversely.  Jasperson  v.  Scharnikow, 
15:  1178,  150  Fed.  571,  —  C.  C.  A.  — . 

(Annotated) 

AFFIDAVIT. 

Trial  of  collateral  issue  on,  see  Trial, 
1. 

AFFRAY. 

Taking  life  in  self-defense  in  case  of, 
see  Homicide,  4. 

AGENCY. 

See   Principal  and   Agent. 

AGRICUIiTCRG. 

Constitutionality  of  statute  granting 
powers  to  board  of,  see  Constitu- 
tional Law,  22. 

ALIENS. 

Court's  assistance  in  impounding  as- 
sets of,  see  Conflict  of  Laws,  1. 

Conclusiveness  of  judgment  by  default 
against,  see  Judgment,  6. 

The  right  of  an  alien  to  resort  to  the 
courts  of  a  country  to  redress  a  wrong  aris- 
ing at  his  domicil  is  not  affected  by  the 
provisions  of  a  treaty  between  the  countries 
giving  the  citizens  of  each  the  right  to  so- 
journ in  the  other  with  the  same  security 
and  protection  as  natives,  and  binding  each 
country  to  protect  and  defend  the  effects 
belonging  to  subjects  of  the  other  which 
shall  be  within  its  jurisdiction.  Disconto 
flesellschnft  v.  Tcrlinden,  15:  1045,  106  N. 
W.  821,  127  Wis.  651. 
16L.RA..(N.S.) 


ALIMONY. 

Finality  of  decree  for,  see  Appeal  and 
Error,  1. 

Invalidity  of  decree  for,  against  de- 
fendant's guardian,  see  Judgment, 

Enforcement     of     judgment     for,     see 

Judgment,  10. 
See  also  Divorce  and  Separation,  6. 

ALTERATION  OF  INSTRUMENTS. 

Sufficiency  of  answer  to  raise  question 
of,  see  Pleading,  17. 

A  memorandum  written  on  the  back 
of  a  promissory  note  at  the  time  of  its  exe- 
cution, which  limits  its  consideration,  af- 
fects its  operation,  and  is  intended  to  be 
a  part  of  the  contract,  must  be  regarded 
as  a  substantive  part  of  the  note;  and  a 
material  alteration  of  it  after  the  execu- 
tion of  the  instrument  will  defeat  a  recov- 
ery thereon.  Kurth  v.  Farmers'  &  M. 
State  Bank,  15:  6ia,  94  Pac.  798,  —  Kan. 
— ,  (Annotated) 

AMENDMENT. 

Of  articles  of  incorporation  of  loan  as- 
sociation, see  Building  and  Loan 
Associations,   2-4. 

Of  Constitution,  see  Constitutional 
Law.  I. 

Of  corporate  charter,  see  Corporations, 

Of  pleadings,  see  Pleading,  Z. 

ANCILLARY  ADMINISTRATION. 

Effect  of  necessity  of,  on  sucoessior. 
tax,  see  Taxes,  14. 

ANIMALS. 

Bailee's  liability  for  loss  of,  see  Bail- 
ment. 

Burial  of,  in  cemetery,  see  Cemeteries; 
Injunction,   1. 

Constitutionality  of  law  giving  humane 
society  o£Bcer  lien  for  caring  for, 
see  Constitutional  Law,  20. 

ANSWER. 

Of  defendant,  see  Pleading,  16-18. 

ANTENUPTIAL  CONTRACT. 

Husband's  right  to  recover  on,  see  Hus- 
band and  Wife,  2. 

ANTI-TRUST  LAW. 

Due  process  in  proving  character  of  al- 
leged combination,  see  Constitu- 
tional Law,  21. 

APPEAL  AND  ERROR. 

Effect  of  granting,  see  Receivers,  1. 

Finality  of  decision. 

1.  A  decree  awarding  suit  money  and 
alimony  against  the  guardian  of  defendant 
in  a  divorce  suit,  who  appears  to  defend  on 
behalf  of  his  ward,  is  within  the  provision 
of  a  statute  authorizing  appeal  from  a  final 
decision.  Sturgis  v.  Sturgis,  15:  1034,  03 
Pac.   696.  —  Or.   — . 
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Transfer  of  canse. 

Effect  of  granting  appeal,  see  Courts, 
6. 

2.  The  heirs  apparent  or  presumptive, 
or  those  dependent  upon  an  alleged  incom- 
petent person  for  support,  may  appeal  from 
an  order  of  the  county  court  dismissing 
their  petition  for  the  appointment  of  a 
guardian  for  such  incompetent.  Tiemey  v. 
Tiemey,  15:  436,  116  N.  W.  764,  —  Nel>. 
— .  (Annotated) 
Record  on  appeal. 

See  also  infra,  8. 

3.  Exceptions  to  instructions  are  waived 
by  failure  to  set  them  out  in  the  abstract. 
Emerson  v.  McNeil,  15:  715,  106  S.  W.  479, 
84  Ark.. 552. 

4.  A  ruling  on  a  motion  to  strike  a  re- 
joinder cannot  be  considered  on  appeal 
where  the  replication  does  not  appear  in  the 
bill  of  exceptions,  ^tna  L.  Ins.  Co.  v.  Las- 
seter,  15:  253,  45  So.  166,  —  Ala.  — . 

6.  The  fact  that  it  is  not  specifically 
stated  in  a  petition  for  a  writ  of  error  that 
a  ruling  of  the  court  upon  this  point  or 
that  is  assigned  as  error  does  not  show 
that  there  is  no  proper  assignment  thereof, 
where  the  instructions  asked  for  by  the  par- 
ties are  covered  by  the  bill  of  exceptions, 
and  the  points  upon  which  reliance  is  had 
to  secure  a  reversal  are  clearly  stated  and 
can  leave  no  doubt  as  to  the  questions  pre- 
sented. Norfolk  &  W.  R.  Co.  v.  Bondurant, 
15:  443,  69  8.  E.  1091,  107  Va.  615. 

6.  Whether  or  not  there  was  error  in 
not  sustaining  any  of  the  demurrers  to  a 
pleading  will  not  be  considered  on  appeal 
where  the  ruling  of  the  court  is  presented 
as  a  whole,  and  one  of  the  demurrers  was 
properly  overruled,  ^tna  L.  Ins.  Co.  v. 
Lasseter,  15:  353,  45  So.  166,  —  Ala.  — . 

Objections  and  exceptions. 

Sufficiency  of  general  objection  to  evi- 
dence, see  Trial,  4. 

7.  The  response  of  the  judge  to  a  ques- 
tion whether  he  would  hold  court  on  a  holi- 
day, that  he  knew  of  no  law  to  prevent  it, 
the  case  proceeding  on  that  day  without 
further  objection,  is  not  an  objection  and 
adjudication  in  the  particular  case,  so  as 
to  be  available  on  appeal.  State  v.  Cook, 
15:  1013,  59  S.  E.  862,  78  S.  C.  253. 
Rales  of  decision. 

8.  In  a  criminal  appeal  the  record  of 
the  proceedings  in  the  trial  court  will  not 
be  interpreted  to  show  error,  if  it  be  sus- 
ceptible of  a  reasonable  interpretation  to 
the  contrary.  State  v.  Durein,  15:  908,  78 
Pac.  152,  70  Kan.  1. 

Who  may  be  heard. 

9.  A  respondent  is  not  entitled  to  the 
benefits  of  exceptions  taken  in  the  court  be- 
low to  secure  a  new  trial  as  matter  of  right 
in  case  of  reversal,  nor  to  have  motions 
made,  but  not  passed  upon,  at  the  trial, 
considered  on  appeal.  Fleming  v.  Northern 
Tissue  Paper  Mill,  15:701,  114  N.  W.  841, 
—   Wis.   — . 

16L.R.A.(N.S.) 


What  matters  reviewable  generally. 

See  also  supra,  9. 

10.  That  the  trial  court  treated  the  case 
as  if  a  general  denial  had  been  included  in 
the  answer  and  a  general  denial  filed  in  re- 
ply cannot  be  complained  of  on  appeal  by 
the  plaintiff,  where  he  introduced  evidence 
and  tried  out  the  case  as  if  the  general  is- 
sue had  been  joined,  and  thereby  consented 
to  the  enlargement  of  the  issues.  Rocke- 
feller y.  Ringle,  15:  737,  94  Pac.  810,  — 
Kan.  — . 

Discretionary  matters. 

11.  The  court  has  discretionary  power, 
reviewable  on  appeal,  to  compel  the  plain- 
tiff in  an  action  for  personal  injuries  to 
submit  to  physical  examination.  Western 
Glass  Mfg.  Co.  V.  Schoeninger,  15:  663,  94 
Pac.  342,  —  Colo.  — . 

12.  It  is  an  abuse  of  discretion,  calling 
for  reversal,  for  a  court  to  refuse  to  order 
a  physical  examination  of  a  plaintiff  who 
alleges  permanent  injury,  where  the  acci- 
dent was  of  such  a  nature  as  to  produce  no 
visible  wound,  where  such  an  examination 
would  determine  whether  complete  recovery 
could  be  had,  and  where  the  amount  of  the 
verdict  indicates  that  the  jury  considered 
the  injuries  permanent,  although  the  ap- 
plication was  not  made  until  more  than  a 
year  after  the  accident.  Western  Glass 
Mfg.  Co.  V.  Schoeninger,  15:  663,  94  Pac. 
342,  —  Colo.  — .  (Annotated) 

13.  It  is  not  an  abuse  of  discretion  for 
the  district  court  to  refuse  a  new  trial  in 
a  misdemeanor  case  on  account  of  the  de- 
fendant's former  conviction  of  the  same  of- 
fense, when  such  conviction  was  first 
brought  to  its  attention  by  the  motion  for 
a  new  trial.  State  v.  Durein,  15:  908,  78 
Pac.  162,  70  Kan.  1. 

14.  An  order  of  the  district  court  setting 
aside  a  verdict  for  defendant  in  a  libel 
suit,  and  granting  plaintiff's  motion  for  a 
new  trial  on  the  ground  that  the  verdict 
was  not  sustained  by  the  evidence,  will 
not  be  reversed  by  the  supreme  court,  al- 
though it  is  probable,  in  view  of  the  evi- 
dence, that  plaintiff  can  recover  no  more 
than  nominal  damages.  Kramer  v.  Perkins, 
15:  1x41,  113  N.  W.  10(12,  102  Minn.  456. 
Questions  not  raised  below. 

15.  In  an  action  by  landowners,  brought 
under  Ohio  Rev.  Stat.  1006,  §  6448,  to  com- 
pel a  railroad  company  to  appropriate  lands 
of  which  it  held  possession,  the  failure  of 
the  owners  to  serve  upon  the  railroad  com- 
pany the  statutory  notice  requiring  it  to 
proceed  to  appropriate  the  lands  cannot  be 
taken  advantage  of  for  the  first  time  on 
appeal.  Webster  v.  Pittsburg,  C.  &  T.  R. 
Co.  15:  1154,  84  N.  E.  592,  —  Ohio,  — . 

16.  The  failure  of  a  foreign  corporation 
to  allege,  in  an  action  brought  by  it  with- 
in the  state  of  Idaho,  its  compliance  with 
the  Constitution  and  statutes  of  the  state 
in  regard  to  designating  an  agent  upon 
whom  service  of  procps.s  may  be  had,  or 
to  aver  that  it  has  filed  its  articles  of  in- 
corporation  as   required   by   law,   must   be 
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taken  advantage  of  by  demurrer  or  answer, 
and  cannot  be  raised  for  the  first  time  in 
the  appellate  court.  Valley  Luml>er  ft  Mfg. 
Co.  V.  Driessel,  15: 299,  93  Pac.  765,  13 
Idaho,  682. 
Errors  waived  or  cured  below. 

See  also  supra,  3,  12;   Pleading,  1. 

17.  An  instruction  that  a  servant  does 
not  assume  risks  due  to  the  master's  own 
negligence  is  not  cured  by  others  present- 
ing the  correct  rule,  since  it  is  impossible 
to  say  which  the  jury  followed.  East  St. 
Louis  ft  Suburban  R.  Co.  v.  Katb,  15:  nog, 
83  N.  E.  533,  232  111.   126. 

Review  of  facts. 

18.  A  judgment  will  not  be  disturbed  on 
appeal,  where  the  record  contains  some  evi- 
dence to  support  the  finding  of  the  trial 
court.  Anderson  v.  Shawnee  Compress  Co. 
15:  846,  87  Pac.  315,  17  Okla.  231. 

19.  The  appellate  court  will  not  interfere 
with  a  verdict  rendered  under  proper  in- 
structions that  a  tender  of  an  amotmt  due 
under  a  chattel  mortgage  was  made  before 
sale  by  mortgagee,  and  the  rights  of  the 
parties  making  it  were  disclosed  to  the 
mortgagee  or  the  officer  conducting  the  sale. 
Thomas  v.  Seattle  Brewing  ft  Malting  Co. 
15:  1164,  94  Pac.  116,  —  Wash.  — . 

20.  Whether  the  imposition  of  a  2-cent 
passenger  rate  upon  a  railroad  company  has 
a  tendency  to  confiscate  its  property  is  a 
question  of  fact,  upon  which  the  findings  of 
the  trial  court  are  not  to  be  disturbed  un- 
less shown  to  be  clearly  erroneous.  Penn- 
sylvania R.  Co.  V.  Philadelphia  County,  15: 
108,  68  Atl.  676,  220  Pa.   100. 

21.  The  provisions  of  the  New  Jersey 
act  (P.  L.  1906,  p.  658j  authorizing  a  re- 
view of  the  facts  upon  certiorari  are  not 
applicable  to  the  court  of  errors  and  ap- 
peals, which  is  concluded  by  the  findings  of 
the  supreme  court  upon  questions  of  fact. 
Lehigh  ft  W.  B.  Coal  Co.  v.  Junction  (N. 
J.  Err.  ft  App.)  15:  514,  68  Atl.  806,  —  N. 
J.  ^— . 

22.  A  finding  by  the  court  below  that 
mortgagees  to  whom  an  insolvent  executed 
a  mortgage  within  four  months  before  he 
filed  a  voluntary  petition  in  bankruptcy 
did  not  have  reasonable  cause  to  believe 
that  it  was  intended  to  give  a  preference, 
and  that  the  mortgagor  did  not  intend 
thereby  to  hinder,  delay,  or  defraud  any  of 
his  other  creditors,  will  be  affirmed  unless 
some  serious  mistake  of  fact  has  been  made, 
or  some  obvious  error  of  law  has  inter- 
vened. Coder  v.  Arts,  13:  37»i  152  Fed.  943, 
8i  C.  C.  A.  01. 

23.  The  rulings  of  the  chancellor  on 
questions  of  fact  depending  upon  conflict- 
ing evidence  will  not  be  disturbed  on  ap- 
peal, unless  they  are  manifestly  wrong. 
Burwnsh  v.  Ballou,  15:  409,  82  >f.  E.  355, 
2.30  III.  34. 

24.  The  judgment  of  the  intermedinte 
appellate  court  as  to  facts  which  there  is 
evidence  to  support  is  final.  Illinois  C.  R. 
Co.  v.  Siler,  15:  819,  82  N.  E.  362,  229  III. 
3W. 
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Grounds  for  reversal. 

See  also  supra,  14. 

25.  An  alleged  error  not  shown  by  the 
record  to  have  been  prejudicial  ia  not 
ground  for  reversal.  Mageau  v.  Great 
Northern  R.  Co.  15:  511,  115  N.  W.  661,  — 
Minn.  — . 

26.  A  judgment  of  a  trial  judge,  holding 
that  a  petition  has  been  framed  in  compli- 
ance with  the  pleading  act  of  1893  (Ga. 
Civil  Code  1895,  i  4961,  p.  66),  requiring  all 
petitioners  to  "set  forth  the  cause  of  ac- 
tion in  orderly  and  distinct  paragraphs, 
numbered  consecutively,"  will  not  be  re- 
versed unless  it  is  apparent  that  there  has 
been  an  utter  disregard  of  the  provisions  of 
the  act.  Atlanta  &  W.  P.  R.  Co.  V.  Camp, 
15:  594,  60  S.  E.  177,  —  Ga.  — . 

27.  The  erroneous  admission  of  hearsay 
evidence  is  not  prejudicial  when  it  concerns 
a  fact  as  to  which  uncontradicted  and  com- 
petent evidence  has  been  adduced.  Rhein- 
heimer  v.  Mtn».  L.  Ins.  Co.  tj:  345,  83  N.  E. 
491,  77  Ohio  St.  360. 

28.  The  submission  to  the  jury  of  a  pro- 
posed form  of  special  verdict  prepared  by 
counsel  for  the  plaintiff  is  not  such  an  ir- 
regularity as  will  require  the  special  ver- 
dict by  the  jury  to  be  set  aside,  where 
counsel  for  defendant  declined  to  prepare 
or  assist  in  the  preparation  of  such  a  form, 
and  the  jury  were  told  that  they  were  at 
liberty  to  disregard  it.  Rheinheimer  r. 
JEtna  L.  Ins.  Co.  15:  245,  83  N.  E.  491,  77 
Ohio  St.  360. 

Judgment;  remanding. 

29.  The  granting  by  the  trial  court  of  a 
motion  to  change  answers  to  interroga- 
tories, which  will  result  in  a  judgment  for 
defendant,  does  not  remove  from  the  case 
his  alternative  motion  to  set  aside  the  ver- 
dict and  for  new  trial,  and,  upon  reversal 
for  error  in  ruling  upon  the  first  motion, 
the  case  may  be  remanded  for  action  upon 
the  others.  Fleming  v.  Northern  Tissue 
Paper  Mill,  15:  701,  114  N.  W.  841,  —  Wis. 


APPEARANCE. 

To  resist  nunc  pro  tunc  entry  of  judg- 
ment, see  Judgment,  3. 

APPLICATION  OF  PAYMENTS. 

See  Payments,  2. 

APPRAISAL. 

Of  insurance  loss,  see  Evidence,  S;  In- 
surance, 10,  11. 

APPROACH. 

Construction  of,  for  bridge  as  a  taking 
of  property,  see  Eminent  Domain, 
4. 

To  bridge,  see  Highways,  2. 

APPrRTENANCES. 

Right  to  use  water  for  irrigation  pass- 
ing on  foreclosure  as  easement  ap- 
purtenant to   land,   see  Mortgage, 
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ARBITRATION. 

Revival  of  action  under  gtipulation  in 
agreement,  for,  see  Abatement  and 
Revival. 

Of  insurance  loss,  see  Evidence,  3;  In- 
surance, 10,  IL 

ASSArriiT. 

1.  An  assault  with  a  dangerous  weapon 
cannot  be  committed  by  pointing  at  an- 
other an  unloaded  pistol,  although  the  per- 
son toward  whom  it  is  pointed  does  not 
know  that  the  weapon  is  not  loaded,  and 
is  put  in  fear  by  the  act.  Price  v.  Unit- 
ed States,  15:  137a,  166  Fed.  060,  —  C.  C.  A. 
— .  (Annotated) 

2.  An  assault  may  be  committed  by 
pointing  at  another  an  unloaded  pistol  if 
the  person  at  whom  it  is  pointed  does  not 
know  that  it  is  unloaded,  and  is  put  in 
apprehension  by  the  act.  Price  v.  United 
States,  15:  1373,  166  Fed.  050,  —  C.  C.  A. 
— .  (Annotated) 

ASSESSMENTS. 

For  public  improvements,  see  Public 
Improvements. 

ASSIGNMENT. 

Of  chattel  mortgage,  see  Chattel  Mort- 
gage. 

Of  insurance  policy,  see  Limitation  of 
Actions,  4. 

Of  mortgage,  see  Mortgage,  4. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  6,  8. 

ASSOCIATIONS. 

Benevolent  societies,  see  Benevolent  So- 
cieties. 

Building  and  loan  associations,  see 
Building  and  Loan  Associations. 

ASSUMPSIT. 

Against  bank  collecting  checks  cashed 
on  forged  indorsement,  see  Banks, 

By  supreme  lodge  for  benefit  funds 
distributed  by  subordinate  lodge, 
see  Benevolent  .Societies,  2,  3. 

Complaint  in  action  of,  see  Pleading, 
6. 

1.  An  action  for  money  had  and  re- 
ceived may  be  maintained  by  one  who  has 
loaned  money  to  a  county,  which  has  been 
used  by  it  to  discharge  a  legally  incurred 
liability  for  a  current  expense,  although 
the  officials  of  tlie  county  had  no  authority 
to  borrow  the  money  or  to  give  a  note 
therefor.  Butts  County  v.  Jackson  Bkg.  Co. 
15:  567,  60  8.  E.  140,  120  Ga.  801. 

(Annotated) 
Becorering  back  payments. 

2.  One  who  pays  more  than  a  fourth  of 
the  estimated  value  of  land  which  she  mis- 
takenly believes  her  parents  have  bound 
themselves  to  convey,  in  order  to  have  th" 
contract  canceled,  may  recover  it  back,  the 
mistake  being  as  to  an  existing  fnot,  mate- 
rial, controlling,  and  mutual,  or,  if  not  mu- 
16L.RJL(N.S.) 


tual,  the  vendees  being  guilty  of  fraud  in 
receiving  the  money  when  they  knew  the 
contract  was  unenforceable.  Tucker  v.  Den- 
ton, 15:  389,  106  S.  W.  280,  32  Ky.  L.  Rep. 
521. 

3.  One  who  pays  a  sum  of  money  in  or- 
der to  secure  the  release  of  her  parents 
from  what  she  mistakenly  supposes  to  be 
a  binding  contract  for  the  sale  of  their  land 
is  not  a  volunteer  in  the  transaction.  Tuck- 
er V.  Denton,  15:  389,  106  S.  W.  280,  32  Ky. 
L.  Rep.  521. 

4.  The  payment  of  money  by  a  daugh- 
ter to  secure  the  release  of  her  parents  from 
what  she  mistakenly  supposes  to  be  an  en- 
forceable written  contract  for  the  sale  of 
their  land  will  not  be  upheld  because  of  the 
moral  obligation  of  the  parents  to  carry 
out  their  verbal  agreement  of  sale.  Tucker 
V.  Denton,  15:  389,  106  S.  W.  280,  32  Ky. 
L.  Rep.  521. 

6.  Fees  wrongfully  exacted  under  an 
unconstitutional  statute,  by  a  county  clerk 
by  reason  of  his  official  position,  for  the 
filing  of  inventories  and  appraisements  of 
decedent's  estates,  required  to  be  filed  with- 
in a  given  time  in  order  that  the  adminis- 
tration may  proceed,  may  be  recovered  as 
involuntarily  paid,  although  the  filing  could 
have  been  compelled  by  mandamus.  Trower 
V.  San  Francisco,  15:  183,  92  Pac.  1025,  — 
Cal.  — .  (Annotated) 

ASSUMPTION  OF  DEBT. 

Oral  assumption,  see  Contracts,  0,  10. 
By   purchaser  of   mortgaged   property, 
see  Mortgage,  1. 

ASSUMPTION  OF  RISK. 

By  employee,  see  Master  and  Servant, 
7,  8. 

ATTACHMENT. 

Right  of  attaching  creditor  in  replev- 
in, see  Replevin. 

ATTORNEYS. 

Contempt  by,  see  Omstitutional  Law, 
18. 

Disbarment. 

1.  The  appellate  court,  which  has  power 
to  admit  an  attorney  to  practice,  has  in- 
herent original  jurisdiction  to  suspend  or 
disbar  him  for  offensive  language  directed 
towards  it  in  a  petition  for  a  rehearing.  Re 
Robinson,   15:  535,   92   Pac   920,  —  Wash. 

2.  An  attorney  who  states  in  a  peti- 
tion for  a  rehearing  that  it  is  commonly 
reported  that  the  court  was  controlled  by 
political  motives  in  its  decision  in  the  case, 
and  suggests  that  in  order  to  relieve  itself 
from  such  slanderous  rumors  it  should  en- 
tertain the  petition  and  that  the  petition 
need  not  become  public  property,  violates 
his  statutory  duty  to  maintain  due  respect 
to  the  court  and  to  abstain  from  offensive 
personalities,  and  is  guilty  of  an  attempt 
to  intimidate  the  court  into  a  favorable  de- 
cision, although  he  himself  disavows  his  ha- 
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lief  in  the  truth  of  the  scandalous  state- 
ments and  of  any  intention  to  retlect  on  ths 
court.  Re  Robinson,  15:  525,  92  Pac.  92!), 
—  Wash.  — .  (Annotated) 

Compensation. 

3.  Only  a  reasonable  compensation  for 
attorney's  services  can  be  charged  against 
a  fund  recovered  in  a  stockholders'  action 
for  the  benefit  of  a  corporation  which  has 
itself  refused  to  sue,  in  the  fixing  of  which 
the  contingency  of  success  or  failure  cannot 
be  taken  into  consideration.  Graham  v. 
Dubuque  Specialty  Mach.  Works,  15: 729, 
114  N.  W.  619,  —  Iowa,  — .       (Annotated) 

4.  The  skill,  experience,  and  standing 
of  an  attorney  in  a  stockholders'  action  to 
reach  a  fund  for  the  corporation,  where  a 
transaction  showing  want  of  fidelity  in 
trust  relations  must  be  unmasked  and  eon- 
duct  inconsistent  with  business  integrity  be 
proven  in  order  to  succeed,  together  with 
the  prominence  of  the  defendants,  should 
be  taken  into  consideration  in  estimating 
the  value  of  legal  services  rendered  therein. 
Graham  v.  Dubuque  Specialty  Mach.  Works, 
15:  729,  114  N.  W.  619,  —  Iowa,  — . 

6.  Two  thousand  five  hundred  dollars 
is  a  reasonable  compensation  for  attorney's 
services  in  the  recovery  of  about  $9,000  of 
misappropriated  trust  funds  for  the  benefit 
of  a  corporation,  in  a  litigation  extending 
over  several  years,  from  defendants  prom- 
inent in  the  community,  the  attorney  being 
a  lawyer  of  learning  aiid  distinction  in  equi- 
ty jurisprudence,  of  fifty  years'  experience. 
Graham  ▼.  Dubuque  Specialty  Mach.  Works, 
15:  729,  114  N.  W.  619,  —  Iowa,  — . 

ATTORNEYS'  FEES. 

On  foreclosure  of  mortgage,  see  Costs. 
2. 

AUTOPSY. 

Inferences  for  jury  from  failure  to  ask 
for,  see  Trial,  19. 

BAHiMENT. 

The  liability  of  a  third  person  for 
the  loss  of  a  horse  which  he  is  knowingly 
using  for  a  purpose  not  contemplated  in  a 
contract  of  bailment  is  not  affected  by  the 
fact  that  the  loss  is  due  to  inevitable  ac- 
cident. Palmer  v.  Mayo,  15: 428,  08  Atl. 
369,  80  Conn.  363. 

BANKRUPTCY. 

Impounding  assets  of  nonresident  alien 
in     bankruptcy     proceedings,     gee 
Conflict  of  Laws,  1. 
Election  of  remedy  by  trustee  in,  see 

Election  of  Remedies. 
Change  of  title  of  insured  by  filing  pe- 
tition in,  see  Insurance,  1. 
Preferences;  rights  of  preferred  credi- 
tors. 
Review  of  finding  as  to,  see  Appeal  and 

Error,  22. 
1.  While  a  mortgage,  or  a  lien  volun- 
tarily created  by  an  insolvent,  is  a  prefer- 
ential transfer  within  the  meaning  of  th» 
bankruptcy  act  of  July  1,  1898,  chap.  641, 
15L.R.A.(N.S.) 


{  60a,  30  Stat,  at  L.  502,  U.  S.  Comp.  Stat. 
1901,  p.  3445,  it  is  nevertheless  not  voidable 
under  $  60b,  unless  the  creditor  who  receivoa 
it  or  is  benefited  thereby  had  reasonable 
cause  to  believe  that  it  was  intended  to  give 
a  preference.  Coder  v.  Arts,  15:  372,  152 
Fed.  943,  82  C.  C.  A.  91. 

2.  A  transfer  by  an  insolvent,  within 
four  months  prior  to  the  filing  of  a  petition, 
for  the  purpose  of  securing  or  paying  a 
pre-existing  debt,  without  any  intent  or 
purpose  to  affect  other  creditors  injuriously 
beyond  the  necessary  effect  of  the  security, 
is  lawful,  if  not  violative  of  other  provi- 
sions of  law,  and  it  does  not  evidence  any 
intent  to  hinder,  delay,  or  defraud  creditors, 
within  the  meaning  of  bankruptcy  act  July 
1,  1898,  chap.  641,  §  07e,  30  Stat,  at  L.  504, 
U.  S.  Comp.  Stat.  1901,  p.  3449.  Coder  v. 
Arts,  15:  372,  162  Fed.  943,  82  C.  C.  A.  91. 

(Annotated) 

3.  A  transfer  or  mortgage  made  by  a 
person  adjudged  a  bankrupt,  to  secure  a 
pre-existing  debt,  within  four  months  of  the 
filing  of  the  petition,  is  not  void,  under 
bankruptcy  act  July  1,  1898,  chap.  541,  { 
67e,  30  Stat,  at  L.  564,  U.  S.  Comp.  Stat. 
1901,  p.  3449,  unless  it  was  either  made  with 
the  intent  on  his  part  to  hinder,  delay,  or 
defraud  his  creditors,  or  some  of  them,  or 
is  held  void  as  against  his  creditors  by  the 
laws  of  the  state,  territory,  or  district  in 
which  the  property  is  situated.  Coder  v. 
Arts,  15:  37a,  152  Fed.  943,  82  C.  C.  A.  91. 

4.  If  a  trustee  in  bankruptcy  sells 
mortgaged  property  free  of  the  mortgage, 
the  mortgagee  is  entitled,  if  the  proceeds 
are  sufficient  for  that  purpose,  to  the  pay- 
ment of  the  interest  upon  his  mortgage 
debt,  as  well  as  the  principal,  in  accordance 
with  the  terms  of  the  note  and  mortgage. 
Coder  v.  Arts,  15:  37a,  162  Fed.  943,  82  C. 
C.  A.  91. 

What  claims  provable. 

6.  A  warranty  by  a  copurchaser  of  tim- 
ber land,  to  induce  his  associates  to  join 
in  its  purchase,  that  it  will  cut  a  certain 
quantity  of  lumber,  does  not  raise  an  im- 
plied contract  to  reimburse  them  in  case 
of  loss  through  its  failure  to  do  so,  the 
claim  upon  which  can  be  proved  against  his 
estate  as  founded  upon  contract,  express  or 
implied,  under  the  bankruptcy  act.  Swit- 
zer  v.  Henking,  15:  1151,  168  Fed.  784,  — 
C.  C.  A.  — .  (Annotated) 

BANKS. 

Rights  and  liabilities  on  checks  of  per- 
sons other  than  banks,  see  Checks. 

Guaranty  by  requesting  bank  to  permit 
overdrafts  by  third  person,  see 
Guaranty. 

Taxation  of  bank  stock,  see  Taxes,  S. 
7,  8. 

Succession  tax  on  deposits  in  foreign 
savings  bank,  see  Taxes,  13. 

I.  A  bank  which  collects  checks  cashed 
by  it  on  forged  indorsements  is  not  liable 
for  money  had  and  received  to  the  use  of 
the  payee,  where  the  rule  is  that  no  oon- 
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traetuftl  relation  exists  between  the  payee 
and  drawee  of  an  unaccepted  check,  and  the 
fact  that  the  payee  credits  the  drawers  with 
the  amount  of  the  checks  is  immaterial. 
Tibby  Bros.  Glass  Co.  v.  Farmers'  &  M. 
Bank,  15:  519,  69   Atl.   280,  220  Fa.   1. 

(Annotated) 
Insolvency. 

Estoppel    of    county    to    pursue    triist 
funds,  see  Estoppel,  3. 

2.  The  extent  to  which  trust  funds 
blended  with  general  moneys  of  a  bank  have 
been  dissipated,  or  can  be  identified,  when 
the  cash  in  the  bank  has  sunk  below  the 
amount  of  the  trust  fund,  is  to  be  deter- 
mined, not  by  the  cash  balance  when  the 
bank  closes  its  doors  in  insolvency,  but  by 
the  lowest  cash  balance  after  the  trust-fund 
deposits  are  made,  to  which  are  to  be  added 
the  subsequent  trust-fund  deposits.  Craw- 
ford County  Comrs.  t.  Strawn,  15:  iioo, 
157  Fed.  49,  —  C.  C.  A.  — . 

3.  Trust  funds  blended  with  general 
moneys  of  an  insolvent  bank  cannot  be 
identified  in  the  shifting  balances  carried  in 
reserve  or  in  correspondent  banks,  made  up 
of  collections  and  proceeds  of  rediscounts, 
and  sometimes  of  funds  remitted  by  the  in- 
solvent bank,  where  the  trust  fund  is  not 
traced  to  any  of  the  rediscounts  or  collec- 
tions; the  presumption  as  to  the  funds  re- 
mitted being  that  they  were  not  trust  mon- 
eys. Crawford  County  Comrs.  v.  Strawn, 
15:  1100,  167  Fed.  49,  —  CCA,  — . 

4.  The  fact  that  some  of  an  insolvent 
bank's  commercial  paper,  consisting  of  many 
separate  instruments  acquired  at  different 
times,  may  have  been  purchased  with  the 
general  funds  of  the  bank  with  which  trust 
moneys  have  been  mingled,  is  insufficient  to 
fasten  a  trust  upon  it,  or  upon  the  pro- 
ceeds of  a  part  of  it.  Crawford  County 
Comrs.  V.  Strawn,  15:  1100,  167  Fed.  49,  — 
0.  C  A.  — . 

6.  No  title  is  acquired  by  a  bank  to 
county  tax  funds  illegally  deposited  by  its 
cashier,  who  was  a  deputy  tax  collector, 
which  it  mingles  with  its  other  moneys; 
and  the  county  may  recover  the  same  so 
far  as  they  can  be  traced  into  the  property 
which  comes  into  the  possession  of  a  receiv- 
er of  the  bank.  Crawford  County  Comrs. 
V.  Strawn,  15:  xioo,  167  Fed.  49,  —  C.  C 
A.  — .  (Annotated) 

BARBERS. 

Clonstitutionality    of    Sunday     closing 
act,  see  Constitutional  Law,  11. 

BENKFITS. 

Estoppel  by  receiving,  see  Estoppel,  2. 

BENEVOIiENT  SOCIETIES. 

1.  Persons  who  did  not  receive  improp- 
erly disbursed  lodge  funds  are  not  account- 
able therefor,  under  a  statute  permitting  re- 
covery only  from  those  who  have  received 
the  money.  State  Council  J.  O.  U.  A.  M.  v. 
Emery,  15:  336,  68  Atl.  1023,  219  Pa.  461. 

2.  A  benefit  fund  contributed  by  the 
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members  of  a  subordinate  lodge  for  their 
own  use  belongs  to  tbcni,  and  cannot,  upon 
the  revocation  of  its  charter,  be  taken  by 
the  parent  body  under  charter  provisions 
which  require  the  property  of  the  former  to 
be  turned  over  to  the  latter,  but  in  which 
no  mention  is  made  of  money;  nor  under  a 
statute  requiring  "moneys"  to  be  turned 
over,  where  it  also  provides  that  such  funds 
shall  be  held  for  the  same  purposes  and  in- 
tents for  which  they  were  received  by  the 
subordinate  association, — especially  where 
no  provision  is  made  for  the  collection  and 
disbursement  of  such  fund  by  the  parent 
body.  State  Council  J.  0.  U.  A.  M.  v.  Em- 
ery, 15:  336,  68  Atl.  1023,  219  Pa.  461. 

(Annotated) 
8.  A  benefit  fund  belonging  to  a  sub- 
ordinate lodge,  and  distributed  in  good  faith 
to  those  entitled  to  receive  it  after  notice 
of  revocation  of  its  charter,  cannot  be  re- 
covered by  the  parent  body  under  a  statute 
requiring  moneys  to  be  turned  over  to  it 
in  such  an  event,  where  the  act  also  pro- 
vides that  the  funds  are  to  be  held  for  the 
same  purposes  and  intents  for  which  they 
were  received  by  the  subordinate  associa- 
tion. State  Council  J.  0.  U.  A.  M.  v.  Emery, 
15:  336>  68  Atl.  1023,  219  Fa.  461. 

BIAS. 

As  ground  for  injunction  against  su- 
perintendent's revocation  of  teach- 
er's license,  see  Injunction,  8. 

BIDDING 

Liability  on  contract  as  to  bidding  off 
property  at  judicial  sale,  see  Ju- 
dicial Sale. 

Validity  of  agreement  to  bid  at  judi- 
cial sale,  see  Contracts,  14. 

Bllili  OF  EXCEPTIONS. 

See  Appeal  and  Error,  4. 

BlliliS  AND  NOTES. 

Alteration  of,  see  Alteration  of  Instru- 
ments. 

As  to  checks,  see  Checks. 

Foreign  corporation's  right  to  sue  on, 
see  Corporations,  6. 

Sufliciency  of  denial  in  action  on,  see 
Pleading,  17. 

Transfer  of,  by  agent  to  bona  fide  pur- 
chaser, see  Principal  and  Agent,  1. 

Subrogation  of  guarantor  of  payment 
of,  see  Subrogation,  3. 

After  a  commission  company  has  as- 
signed and  guaranteed  the  payment,  at  ma- 
turity, or  accommodation  notes  to  a  bank, 
an  officer  of  the  company  who  is  not  a 
guarantor  of  the  notes,  but  who  has  there- 
tofore given  a  written  undertaking  to  the 
bank,  fndemnifying  it  for  any  debts  of  the 
company  thereafter  contracted,  to  an 
amount  much  larger  than  the  amount  of 
the  notes,  does  not  become  a  purchaser  of 
the  notes  for  value  in  the  usual  course  of 
business  by  payment,  after  maturity,  of  a 
balance  due  upon  the  notes,  which  are  de- 
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BOAED  OF  EDUCATION-^BROKERS. 


livered  to  him.     Rockefeller  v.  Ringle,  15; 
737,  94  Pac.  810,  —  Kan.  — . 

BOARD  OF  EDUCATION. 

Injunction  against,  see  Injunction,  6. 

BONA  FIDE  PURCHASER. 

Of  notes,  see  Bills  and  Notes;  Principal 
and  Agent,  1. 

Of  junior  chattel  mortgage,  see  Chat- 
tel Mortgage,  1. 

Right  to  have  title  quieted,  see  Cloud 
on  Title,  1. 

BONDS. 

For  costs,  see  Costs,  1. 

To  replace  bridge,  what  excuses  from 
obligation  of,  see  Contracts,  17. 

Including  bonds  of  school  district  in 
determining  amount  of  city  in- 
debtedness, see  Municipal  Corpora- 
tions, 9. 

A  municipality  has  power  to  provide 
for  the  payment  of  annual  interest  on  bonds 
to  be  issued  by  it,  although  the  law  author- 
izing the  issue  of  such  bonds  does  not  ex- 
pressly authorize  it  to  make  provision  for 
the  payment  of  such  bonds,  or  annual  inter- 
est thereon.  Vallelly  v.  Grand  Forks  Park 
Comrs.  15:  61,  111  N.  W.  616,  —  N.  D.  — . 

BREACH. 

Of  contract,  see  Contracts,  10. 

BRIBERY. 

1.  A  coroner  having  the  powers  of  a 
magistrate  in  a  certain  class  of  cases  to  is- 
sue warrants,  hold  examinations,  and  to 
commit  or  discharge  the  accused,  is  within 
the  provisions  of  a  statute  providing  for 
the  punishment  of  a  "judicial  oflBcer"  who 
receives  a  bribe  upon  the  understanding 
that  his  decision  or  other  oflScial  action 
shall  be  influenced  thereby.  People  v.  Jack- 
son, 15:  1 173,  84  N.  E.  65,  191  N.  Y.  293. 

2.  That  a  death  occurred  out  of  the 
county,  and  the  coroner  has  never  viewed 
the  body,  does  not  prevent  his  being  pun- 
ishable under  a  statute  providing  that  a 
judicial  officer  who  receives  a  bribe  upon  an 
agreement  that  his  action,  decision,  or  oth- 
er ofTicial  proceeding  shall  be  influenced 
thereby  shall  be  guilty  of  a  felony,  if  the 
act  which  caused  the  death  was  committed 
within  his  jurisdiction,  and,  having  assumed 
to  act  in  the  case,  he  issues  a  warrant  for 
the  apprehension  of  accused,  signed  by  him- 
self as  coroner,  and,  having  the  prisoner 
in  his  custody,  he  accepts  a  bribe  to  release 
him.  People  v.  Jackson,  15:  1173,  84  N.  E. 
65,  191  N.  Y.  293.  (Annotated) 

BRIDGES. 

What  excuses  from  bond  to  replace 
bridge,  see  Contracts,  17. 

Construction  of  approach  for,  as  a  tak- 
ing of  property,  see  Eminent  Do- 
main, 4. 

Liability  for  injury  to  abutting  owner 
bv  approach  for,  sec  Highways,  2. 
15L.R.A.(N.S.) 


BROKERS. 
Compensation  generally. 

1.  Lack  of  pecuniary  responsibility  on 
the  part  of  the  purchaser  procured  by  it 
real-estate  broker,  who  actually  entered  in- 
to a  contract  with  the  vendor,  will  not  de- 
prive the  broker  of  his  right  to  claim  a 
stipulated  commission.  Hugill  v.  Weekley, 
15:  ia6»,  61  S.  E.  360,  —  W.  Va.  — . 

2.  A  real-estate  broker  who  has  pro- 
cured a  purchaser  ready  and  willing  to  pur- 
chase on  the  terms  proposed,  or  who  has 
otherwise  done  all  required  of  him  by  his 
contract  of  employment,  is  entitled  to  re- 
cover the  stipulated  commission,  unless 
limited  by  express  provisions  in  his  con- 
tract. Hugill  V.  Weekley,  15:  MS*,  61  S. 
E.  360,  —  W.  Va.  — . 

3.  A  real-estate  agent  authorized  by 
express  contract  to  sell  property  at  a  cer- 
tain price  cannot  recover  on  a  quantum 
meruit  for  the  value  of  his  services  In  find- 
ing a  purchaser  who  pays  less  than  that 
sum,  where  the  owner  receives  no  benefit 
from  the  agent's  services,  although  the 
agent  is  present  and  assists  in  the  sale, 
and  the  owner  changes  the  price.  Ball  ▼. 
Dolan,  15:  a7a,  114  N.  W.  998,  —  S.  D.  — . 

(Annotated) 

4.  One  does  not  waive  the  provision  in 
a  contract  requiring  his  broker  to  secure  a 
certain  price  for  his  property  to  be  entitled 
to  a  commission,  by  selling  it  for  leas  than 
that  amount  to  one  introduced  by  the 
agent,  who  will  not  pay  more,  when  he 
sells  openly,  and  without  objection  by  the 
broker,  at  a  time  when  another  purchaser 
could  not  be  found  within  the  time  limit. 
Ball  V.  Dolan,  15:  27*,  114  N.  W.  998,  — 
S.  D.  — . 

'Where  transaction  Is  not  completed. 

5.  A  broker  who  has  performed  his 
contract  of  employment  for  the  sale  of  real 
estate  cannot  be  deprived  of  his  commis- 
sion, although  for  some  reason  not  involv- 
ing culpability  on  his  part,  but  due  to  the 
misrepresentations  of  the  seller,  the  con- 
tract of  sale  has  failed  of  execution.  Hugill 
V.  Weekley,  15:  1263,  61  8.  E.  360,  —  W. 
Va.  — . 

6.  Real-estate  brokers  who  agree  "to 
make  all  the  effort  possible  to  make  sale  of 
the  property,  for  which  they  are  to  receive 
5  per  cent  commission  for  their  services  out 
of  the  first  payment,"  are  entitled  to  recov- 
er the  stiplated  commission,  although  the 
purchaser  refuses  to  complete  the  sale,  or 
to  pay  any  part  of  the  purchase  money,  be- 
cause of  alleged  misrepresentations  by  the 
vendor.  Hugill  v.  Weekley,  15:  126a,  61  S. 
E.  360,  —  W.  Va.  — .  (Annotated) 

7.  The  right  of  a  real-estate  broker  to 
recover  his  stipulated  commission  is  not  af- 
fected by  the  fact  that  the  customer  pro- 
cured by  him  failed  to  carry  out  a  valid 
contract  of  sale  which  he  entered  into  with 
the  vendor.  Hugill  ▼.  Weekley,  15:  1262, 
61  S.  E.  360,  —  W.  Va.  — . 

8.  A  broker  is  entitled  to  commissions 
for  procuring  a  loan  to  be  secured  by  mort- 
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gage  of  real  estate,  although  it  is  not  com- 
pleted because  the  lender,  who  is  to  be  fur- 
nished with  marketable  title,  demands  an  in- 
demnity bond  against  mechanics'  liens,  the 
time  for  filing  which  has  not  elapsed,  and 
refuses  to  take  an  inadequate  cash  deposit 
and  written  evidence  that  no  liens  exist  in 
lieu  of  the  bond.  Silberberg  v.  Chipman, 
15:  187,  93  Pac.  1130,  —  Colo.  — . 

(Annotated) 

BUILDING      AND      LCAN      ASSOCIA- 
TIONS. 

1.  A  guaranty  by  a  building  and  loan 
association  that  only  a  certain  number  of 
payments  on  stock  shall  be  necessary  in  or- 
der to  mature  it,  even  thouffh  ultra  vires,  is 
not  illegal, 'and  the  association  will  not  be 
heard  to  say,  in  a  controversy  with  the 
borrowing  member,  that  the  guaranty  is  void 
because  beyond  its  power.  St.  John  v. 
Iowa  Business  Men's  Bldg.  &  L.  Asso.  15:  503, 
118  N.  W.  863,  —  Iowa,  — . 

( Annotated ) 

Premiums  and  Interest. 

Association's  right  to  question  consti- 
tutionality of  statute  as  to,  see 
Constitutional  Law,  23. 

2.  Express  assent  by  an  existing  mem- 
ber to  the  amendment  of  the  articles  of  in- 
corporation of  a  building  and  loan  associa- 
tion to  conform  to  an  act  limiting  the 
amount  of  premium  and  interest  to  be 
charged  borrowing  members  and  providing 
for  the  application  of  payments  is  not  nec- 
essary' to  entitle  him  to  the  benefit  of  such 
amendment,  where  he  has  not  expressly  dis- 
sented, but  has  allowed  the  association  to 
proceed  under  the  amended  articles;  as  he 
will  be  deemed  either  to  have  impliedly  as- 
sented or  to  be  estopped  from  denying  Ws 
assent;  and,  moreover,  the  amendment  being 
beneficial,  his  assent  will  be  presumed.  St. 
John  V.  Iowa  Business  Men's  Bldg.  i,  L. 
Asso.  15:  503,  113  N.  W.  863,  —  Iowa,  — . 

3.  A  borrowing  member  of  a  building 
and  loan  aosociation.  whose  loan  was  made 
prior  to  a  statute  providing  that  no  associa- 
tion shall  be  allowed  to  collect  from  a  bor- 
rower in  premium  and  interest  more  than  8 
per  cent,  that  payments  shall  be  credited  on 
anniversary  days,  and  payments  on  stock 
treated  as  payments  on  the  mortgage,  to  con- 
form to  which  the  association  has  amended 
its  articles  of  incorporation,  is  not  obliged 
to  wait  until  sued  in  order  to  have  an  ac- 
counting and  release  of  his  mortgage  upon 
the  basis  fixed  by  the  statute  and  the  amend- 
ed articles  of  incorporntion.  St.  .lohn  v. 
Iowa  Business  Men's  Bldg.  &  L.  Asso.  15: 
503,  113  N.  W.  863,  —  Iowa,  — . 

4.  A  building  and  loan  association 
which  amends  its  articles  of  incorporation 
so  as  to  conform  to  a  statute  which  limits 
the  interest  and  premiums  to  be  charged 
members,  provides  for  the  application  of 
payments,  and  declares,  in  efi'ect,  that  any 
reduction  in  the  rate  of  interest  authorized 
by  the  amended  articles  of  the  association 
shall  apply  to  members  who  had  borrowed 
from  the  association  prior  to  the  passage  of 
15L.R.A.(N.S.) 


the  act,  cannot  be  heard  to  say  that  existing 
members  may  not  take  advantage  of  the 
amended  articles,  for  the  reason  that  they 
do  not  refer  to  existing  contracts.  St.  John 
v.  Iowa  Business  Men's  Bldg.  &,  L.  Asso. 
15:  503,  113  N.  W.  863,  —  Iowa,  — . 

BUILDING  MATERI.ALS. 

As  fixtures,  see  Fixtures,  1. 

BUILDINGS. 

As  fixture,  see  Fixtures,  2. 

Lien  for  money  advanced  to  lessee  for 
erection  of,  see  Liens. 

Property  owner's  right  to  compel  strict 
conformity  with  building  regula- 
tions, see  Parties,  2. 

1.  A  permit  for  a  building,  issued  un- 
der a  minconception  of  the  facts  in  contra- 
vention of  the  building  regulations  of  the 
city,  may  be  revoked,  even  after  building 
operations  have  begun, — especially  by 
a  board  having  supervision  of  the  action  of 
the  official  who  granted  it.  O'Bryan  v. 
Highland  Apartment  Co.  15:  419,  108  S.  VV. 
257,  —  Ky.  — . 

2.  A  municipal  ordinance  is  a  reason- 
able and  constitutional  exercise  of  the  police 
power,  which  absolutely  forbids  the  erection 
of  any  frame  structure  within  the  "fire  lim- 
its," and  permits  the  construction  of  wooden 
structures  for  certain  specified  uses,  and  of 
certain  dimensions,  witliout  the  "fire  lim- 
its," only  when  they  are  to  be  erected  on  the 
rear  of  a  lot  abutting  on  a  public  alley,  and 
not  within  60  feet  of  any  permanent  build- 
ing, and  a  permit  therefor  has  been  secured 
from  the  city  building  inspector.  O'Bryan 
V.  Highland  Apartment  Co.  15:  419,  108  S. 
W.  257,  —  Ky.  — . 

3.  A  section  of  a  municipal  ordinance 
forbidding  the  erection  of  a  building  within 
the  city  limits  without  a  permit  must  be 
read  in  connection  with  another  section  au- 
thorizing the  erection  of  wooden  buildings 
of  certain  dimensions,  for  certain  purposes, 
without  the  fire  limits,  so  that  a  permit  is 
required  even  for  the  latter  class  of  build- 
ings. O'Bryan  v.  Highland  Apartment  Co. 
15:  419,  108  8.  W.  267,  —  Ky.  — . 

BULLFIGHTING. 

As  nuisance,  see  Nuisances. 

BURDEN  OF  PROOF. 

See  Evidence,  3-14. 

BURIAL. 

Of  animals  in  cemeteries,  see  Cemeter- 
ies; Injunction,  1, 

CANALS. 

Right  to  have  water  flow  from,  for 
irrigating  purposes,  see  Waters,  3. 

CANCELATION  OP  INSTRUMENTS. 

See  also  Cloud  on  Title,  2;  Injunction, 
4. 

The  mutual  mistake  of  the  parties  to 
a  deed  as  to  the- extent  of  the  grantor's  in- 
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terest  in  the  land  at  the  time  it  was  con- 
veyed ia  one  against  wliich  equity  will  af- 
ford relief.  Burton  v.  Haden,  15:  1038,  60 
S.  E.  736,  —  Va.  — .  (Annotated) 

CARRIERS. 

Measure  of  damages  for  conversion  by, 
see  Damages,  9. 

Husband's  right  of  action  against,  for 
injury  to  wife,  see  Husband  and 
Wife,  3. 

Proximate  cause  of  injury  to  passen- 
ger, see  Proximate  Cause,  6. 

Question  for  jury  aa  to  contributory 
negligence  of  consignor  of  horse, 
see  Trial,  18. 

Who  are  passengers. 

1.  A  person  may  be  found  not  to  have 
become  a  passenger  on  a  street  car  where, 
having  swung  himself  onto  the  step  while 
the  car  was  in  motion,  the  conductor  re- 
fused to  accept  him  as  a  passenger  unless  he 
got  inside  the  car.  Hogner  v.  Boston  Elev. 
R.  Co.  15:  960,  84  N.  E.  464,  —  Mass.  — . 

(Annotated) 
Carrler'8    duty;    measure    of   care    re- 
quired generally. 

2.  A  railroad  compivny  is  liable  for  in- 
juries caused  by  exposure  to  inclement 
weather  to  one  whose  passage  to  a  station 
to  take  a  train  is  obstructed  for  an  unrea- 
sonable time  by  standing  cars.  Louisville 
A  N.  R.  Co.  V.  Daugherty,  15:  740,  108  S.  W. 
330,  32  Ky.  L.  Rep.  1392.  (Annotated) 

3.  Carriers  operating  mixed  trains  for 
carrying  passengers  are  under  practically 
the  same  duty  in  regard  to  the  safety  of 
their  cars  as  where  they  carry  the  passen- 
gers upon  passenger  trains.  Morgan  v.  Ches- 
apeake &  0.  R.  Co.  15:  790,  105  S.  W.  961. 
-  Ky.  -. 

4.  A  railroad  company  is  answerable  to 
its  passengers  in  the  same  degree  for  the 
safe  condition  of  the  cars  of  other  compa- 
nies used  in  its  trains,  as  for  its  own,  not- 
withstanding it  is  required  by  law  to  take 
cars  of  connecting  carriers  and  haul  them 
on  equal  terms  with  its  own.  Morgan  v. 
Chesapeake  &  0.  R.  Co.  15:  790,  105  S.  W. 
961,  —  Ky.  — . 

5.  A  railroad  company  is  liable  for  in- 
jury to  a  passenger  caused  by  the  breaking 
of  an  axle  by  reason  of  a  sand  hole  if  the 
defect  could  have  been  discovered  by  the 
builder  of  the  car  by  the  exercise  of  the 
utmost  human  skill  and  foresight.  Mor- 
gan V.  Chesapeake  &  O.  R.  Co.  15:  790,  105 
S.  W.  961,  —  Ky.  — .  (Annotated ) 

6.  A  street  car  company  is  not  liable  for 
injuries  to  a  passenger  who  slips  upon  snow 
and  ice  accumulated  during  a  storm  upon  a 
step  after  the  car  has  started  upon  a  trip. 
Riley  v.  Rhode  Island  Co.  15:  523,  69  Atl. 
338,  —  R.  I.  — .  (Annotated) 
Negligence  of  passenger. 

7.  The  duty  of  a  woman  whose  way  to  a 
carrier's  depot  is  obstructed  by  trains  for  an 
unreasonable  time,  to  use  ordinary  care  to 
obtain  shelter  from  the  weather,  does  not 
require  her  to  seek  refuge  in  a  place  of  bad 
15L.R.A.(N.S.) 


character.    Louisville  &  N.  R.  Co.  v.  Dau^* 

erty,  15:  740,  108  S.  W.  336,  32  Ky.  L.  Rep. 

1392. 

Ejection  of  passenger. 

Question  for  jury  as  to  passenger's 
knowledge  that  train  w^as  chartered, 
see  Trial,  13. 

8.  That  a  carrier  has  chartered  *  train 
and  given  the  charterers  the  sole  privilege  of 
collecting  fares  and  fixing  their  amount  does 
not  exempt  it  from  liability  for  the  eject- 
tion  of  a  passenger  therefrom,  since  the 
charterers  in  so  doing  are  the  agents  of  the 
carrier,  which  cannot  by  contract  relieve 
itself  from  liability  for  their  wrongful  acts. 
Kirkland  v.  Charleston  &  W.  C.  R.  Co.  15: 
425,  60  S.  E.  668,  —  S.  C.  — .  (AnnoUted) 
Of  freight. 

Evidence  of  carrier's  negligence  in  trans- 
porting horse,  see  Evidence,  34. 
See  also  infra,  15. 

9.  A  rule  of  an  express  company  requir- 
ing it  to  refuse  to  receive  packages  of  specie 
and  currency  for  transportation  from  a  bank 
on  the  day  preceding  the  departure  of  the 
only  trains  which  carry  express  matter  to 
the  destination  of  the  packages,  and  which 
leave  at  various  times  between  6:29  and  8 
o'clock  A.  If.,  is  not  unreasonable,  unlawful, 
or  unjust,  where  the  bank  has  adequate  fa- 
cilities for  safely  keeping  the  packages  over 
night,  while  the  express  company  has  not. 
Piatt  V.  Leoocq,  15:  558,  168  Fed.  723.  —  C. 
C.  A.  — .  (Annotated) 

10.  A  carrier  is  not  negligent  in  follow- 
ing a  well-known  custom  not  to  change  the 
ventilators  on  cars  in  which  fruit  is  shipped 
unless  instructed  to  do  so  by  the  shipper,  al- 
though it  results  in  the  destruction  of  the 
fruit  by  frost.  Schwartz  v.  Erie  R.  Co. 
15:  801,  106  S.  W.  1188,  —  Ky.  — . 

(Annotated) 
Duty  to  (nmish  cars. 

Penalty  for  failure  to  furnish,  as  regu- 
lation of  commerce,  see  Commerce,  4. 
Sufficiency   of    allegations    as    to,    see 
Pleading,  12. 

11.  A  written  reauest  to  an  agent  of  a 
railroad  company  to  furnish  freight  cars  "at 
once"  will  be  regarded  as  equivalent  to  "im- 
mediately" or  "to-day,"  in  an  action  to  re- 
cover the  statutory  penalty  imposed  upon  a 
railroad  company  failing  to  furnish  cars 
within  a  certain  time  after  they  are  applied 
for.  Patterson  v.  Missouri  P.  Coal  Co.  15: 
733.  94  Pac.  138,  —  Kan.  — . 
Connecting  carriers. 

12.  It  is  the  duty  of  a  carrier  which  has 
transported  a  horse  to  a  connecting  point 
with  another  railroad  over  which  the  animal 
is  consigned,  to  deliver  the  horse  to  the  con- 
signor without  unreasonable  delay,  on  the 
payment  of  its  charges.  Wente  v.  Chicago, 
B.'&  Q.  R.  Co.  15:  756,  116  N.  W.  869,  — 
Xcb.  — . 

13.  The  consignor  of  a  horse  shipped  by 
a  route  which  requires  the  transportation 
of  the  animal  over  two  connecting  lines  of 
railroad  may  decline  to  ship  further,  if  he 
so  desires,  on  the  arrival  of  the  horse  at  the 
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connecting  point  of  the  railroads,  and,  upon 
payment  of  the  charge  of  the  first  carrier, 
IB  entitled  to  demand  a  redelivery  of  the 
horse.  Wente  v.  Chicago,  B.  &  Q.  R.  Co. 
is:  756,  116  N.  W.  859,  —  Neb.  — . 

'  (Annotated) 

Governmental  control;  discrimination; 
reasonableness  of  rates. 
Review  of  findings  as  to  reasonableness 

of  rate,  see  Appeal  and  Error,  8. 
Regulation   of  interstate  commerce  by 

carriers,  see  Commerce,  3-10. 
Rebuttal  of  presumption  as  to  reason- 
ableness of  rates,  see  Evidence,  33. 
City's  power  to  prevent  solicitation  of 
patronage  at  depots,  see  Municipal 
Corporations,  5-8. 
Construction  of  language  of  safety  ap- 
pliance acts,  see  Statutes,  4. 

14.  Courts  and  commissions  should  not 
interfere  to  annul  or  modify  the  established 
rules  and  practice  of  transportation  compa- 
nies on  account  of  trivial  troubles  and  inci- 
dental inconveniences,  nor  unless  clear  in- 
justice or  substantial  injury  or  the  immi- 
nent threat  of  it  has  resulted  from  them. 
Piatt  ▼.  Lecooq,  15:  558,  168  Fed.  723,  —  C. 
C.  A.  — . 

15.  The  practice  of  an  express  company, 
in  conformity  with  its  rules,  to  refuse  to 
receive  packages  of  specie  and  currency  on 
the  day  preceding  that  upon  which  the  only 
trains  carrying  express  matter  start  from 
the  place  of  tender  for  the  destinations  of 
the  packages,  does  not  violate  S.  D.  Rev.  Pol. 
Code,  {  437,  forbidding  any  common  carrier 
to  give  any  preference  or  advantage  to  any 
particular  person,  locality,  or  description 
of  trafiic,  where  the  rules  and  practice  are 
universal  and  apply  to  all  cities  and  points 
within  the  state.  Piatt  v.  Lecocq,  15:  558, 
158  Fed.  723,  —  C.  C.  A.  — . 

16.  Public-service  corporations  in  Penn- 
sylvania are  entitled  to  look  for  a  rate  of  re- 
turn, if  their  property  will  earn  it,  not  less 
than  the  legal  rate  of  interest ;  and  a  system 
of  charges  that  yields  no  more  income  than 
is  fairly  requisite  to  maintain  the  plant, 
pay  nxed  charges  and  operating  expenses, 
provide  a  suitable  sinking  fund  for  the  pay- 
ment of  debts,  and  pay  a  fair  profit  to  the 
owners  of  the  property,  is  not  unreasonable. 
Pennsylvania  R.  Co.  v.  Philadelphia  Cotmty, 
15:  108,  68  Atl.  676,  220  Pa.  100. 

17.  A  2-cent  passenger-rate  act  violates  a 
constitutional  provision  forbidding  th^  leg- 
islature to  do  injustice  to-  the  corporators 
of  the  railroad  ccmpany  by  the  alteration 
of  rates,  when,  although  not  amounting  to 
actual  confiscation,  it  has  an  inevitable  ten- 
dency thereto.  Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  15:  108,  68  Atl.  676,  220  Pa. 
100. 

18.  In  determining  whether  a  2-cent  pas- 
senger-rate is  reasonable,  the  receipts  from 
the  passenger  traffic  may  be  treated  as  a 
separate  subject  of  examination  and  regula- 
tion, and  the  other  sources  of  revenue  of  the 
company  excluded.  Pennsylvania  R.  Co.  v, 
Philadelphia  County,  15:  io8,  68  Atl.  676, 
220  Pa.  100.  (Annotated) 
15L.R.A.(N.S.l 


CARS. 

Carrier's  duty  to  furnish,  see  Carriers, 
11. 

Penalty  for  failure  to  furnish,  as  regu- 
lation of  commerce,  see  Commerce, 
4. 

Sufficiency  of  allegations  as  to  refusal 
to  furnish,  see  Pleading,  12. 

CASE. 

See  Torts. 

CAUSE. 

Proximate  cause,  see  Proximate  Cause. 
Sufiiciency  of  evidence  as  to,  to  go  to 

jury,  see  Trial,  5. 
Question  for  jury  as  to,  see  Trial,  7-0, 

19. 

CEMETERIES. 

Injunction  against  burial  of  animal  in, 
see  Injunction,  1. 

The  property  rights  of  a  lot  owner  in 
a  cemetery  set  apart  for  the  burial  of  the 
white  race,  and  for  burial  purposes  only,  are 
violated  by  the  burial  of  a  dog  in  an  adjoin- 
ing lot,  and  the  fact  that  a  physical  nuisance 
is  not  thereby  created  is  immaterial.  Hertle 
V.  Riddell,  15:  796,  106  8.  W.  282,  —  Ky.  — . 

CHANCEIiliOR. 

Review  of  findings  of,  see  Appeal  and 
Error,  23. 

CHARTER. 

Of  benefit   society,  revocation   of,   see 

Benevolent  Societies,  2,  3. 
Of  corporation,  see  Corporations,  1. 

CHARTERERS. 

Carrier's  liability  for  ejection  of  pas- 
senger by  charterers  of  train,  see 
Carriers,  8. 

CHATTEL  MORTGAGE. 

Review  of  verdict  as  to  sufficiency  of 
tender  of  amount  due  on,  see  Ap- 
peal and  Error,  19. 

Necessity  of  wife's  joining  husband  in, 
see  Husband  and  Wife,  1. 

Injunction  against  seizure  of  property 
under,  see  Injunction,  4. 

Prerequisite  to  action  to  recover  prop- 
erty sold  imder,  see  Tender. 

1.  Even  though  the  statute  does  not  ex- 
pressly require  the  recording  of  an  assign- 
ment of  a  chattel  mortgage,  failure  to  make 
the  record  will  subordinate  the  assignees  to 
the  rights  of  a  bona  fide  purchaser  of  a  sec- 
ond mortgage  upon  the  same  property  from 
the  original  mortgagee,  who,  after  assigning 
the  first  mortgage,  fraudulently  cancels  it 
of  record  and  secures  another  in  substitu- 
tion for  it;  and  it  is  immaterial  that  the 
note  secured  by  the  second  mortgage  is  not 
negotiable  in  form.  Central  Trust  Co.  v. 
Stepanek,  15:  1025,  115  N.  W.  891,  —  Iowa, 
— .  (Annotated) 

2.  Where  a  chattel  mortgage  is  a  mere 
lion,  tcnjer  of  the  amount  due  at  any  time 
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before  sale  under  foreclosure  discharges  the 
lien.  Thomas  r.  Seattle  Brewing  jt  Malting 
Co.  15:  1164,  94  Pac.  116,  —  Wash.  — . 

(Annotated) 

CHECKS. 

Liability  of  bank  collecting  checks 
cashed  on  forged  indorsement,  see 
Banks,  1. 

Delivery  of,  on  Sunday,  see  Sunday. 

Instruction  as  to  check  delivered  on 
Sunday,  see  Trial,  33. 

Failure  to  present  a  check  in  due 
course  for  payment  will  discharge  the  in- 
dorser  even  though  such  presentment  would 
have  been  unavailing,  in  the  absence  of  af- 
firmative proof  that  he  knew  when  he  passed 
the  check  that  there  would  be  no  funds  in 
the  bank  to  meet  it.  Start  t.  Tupper,  15: 
ai3,  69  Atl.  161,  —  Vt  — .       (Annotated) 

CIBC1TS. 

liicenae  tax  on,  see  License,  1,  2. 

CITIES. 

See  Municipal  Corporationa. 

CITY  COUNOIIi. 

Municipal  liability  for  action  of,  see 
Municipal  Corporations,  15. 

OliAIM  AND  DELIVERY. 

Keeping  tender  good  as  prerequisite  to 
action  of,  see  Tender. 

CLERK. 

Becovery  back  of  fees  wrongfully  exact- 
ed by  county  clerk,  see  Assumpsit, 
6. 

CLOUD  ON  TITLE. 

Purchaser's  right  to  maintain  bill  for 

removal  of,  see  Parties,  1. 
See  also  Equity,  2. 

1.  A  bona  fide  purchaser  for  value  with- 
out notice  may  have  her  title  quieted  against 
one  who  has  a  prior  contract  of  purchase 
executed  by  one  assuming  without  authority 
to  act  for  the  vendor.  McCullough  v.  Con- 
nelly, 15:  8*3,  114  N.  VV.  301,  —  Iowa,  — . 

2.  Equity  has  no  jurisdiction  of  a  suit 
by  one  out  of,  against  one  in,  possession  of 
real  estate,  to  cancel  a  void  instrument  and 
remove  a  cloud  from  the  title,  where  he  also 
seeks  to  recover  possession  and  mesne  profits 
and  damages,  although  he  prays  for  addi- 
tional relief  within  the  jurisdiction  of  that 
court.  Johnston  v.  Corson  Gold  Min.  (Jo. 
15:  1078,  167  Fed.  145,  —  C.  C.  A.  — . 

COAL. 

Taxation  of,  during  transportation,  see 
Taxes,  6,  10. 

COLLATER.%L  ATTACK. 

On  foreclosure  sale,  see  Mortgage,  5. 

COLLATERAL-IVWERITANCE  TAX. 

See  Taxes,  11-14. 
16L.R.A.(N.S.) 


COLLATERAL  ISSUE. 

Trial  of,  upon  affidavits,  see  Trial,  1. 

COLOR  OF  TITLE. 

See  Adverse  Possession,  3. 

COMBINATIONS. 

Unlawful   combinations,  see  Monopoly. 

COMMERCE. 

Construction  of  safety  appliance   acts, 

see  Statutes,  4. 
Tax  as  affecting,  see  Taxes,  9,  10. 

1.  The  plenary  power  to  regulate  inter- 
state and  foreign  commerce,  conferred  upon 
Congress  by  the  Constitution,  authorizes  it 
to  enact  legislation  affecting  intrastate  com- 
merce so  far  as  necessary  to  regulate  inter- 
state commerce  effectually  and  completely. 
United  States  v.  Olorado  *  N.  W.  B.  Co. 
15:  167,  157  Fed.  321,  —  CCA.  — . 

2.  A  state  has  the  right  to  adopt  r^ula- 
tions  to  prevent  the  spread  of  disease  among 
plants.  Congress  not  having  assumed  charge 
of  the  matter  as  involved  in  interstate  com- 
merce. State  ex  rel.  Hawley  v.  Nelson,  15: 
138,  116  N.  W.  93,  —  S.  D.  — . 

(Annotated) 
RegalatlnK  milroad  oompanies. 

3.  Imposing  a  reasonable  penalty  upon  a 
carrier  for  failure  to  settle  a  claim  for 
goods  lost  while  in  its  possession  for  inter- 
state transportation  does  not  unlawfully  in- 
terfere with  interstate  commerce  in  the  ab- 
sence of  any  congressional  legislation  to  the 
contrary.  Morris  y.  Southern  Exp.  Co.  15: 
983,  59  8.  E.  667,  146  N.  C.  167. 

(Annotated) 

4.  The  provision  of  Kan.  Laws  1905, 
chap.  346,  p.  570,  which  imposes  a  penalty 
of  $1  per  day  upon  each  car  for  delay  in 
furnishing  freight  cars  ordered,  and  permits 
no  excuse  therefor  except  "strikes,  unavoid- 
able accidents,  and  other  public  calamities," 
is  not  invalid,  but  is  a  resAonable  police  reg' 
ulation,  and  imposes  no  considerable  burde* 
upon  interstate  commerce.  Patterson  v.  Mi>- 
souri  P.  Coal  Co.  15:  733,  94  Pae.  138,  — 
Kan.  — .  (Annotated) 

6.  A  state  law  regulating  hours  of  em- 
ployment on  interstate  railroads  remains  in 
force  until  Federal  legislation  on  the  same 
subject  takes  effect,  in  the  absence  of  some 
declaration  in  the  act  of  (Jongreas  indicating 
an  intention  to  supersede  at  once  existing 
state*  legislation.  State  ▼.  Northern  P.  B- 
Co.  15:  134,  93  Pac.  946,  —  Mont.  — . 

6.  A  state  may,  in  the  exercise  of  its 
police  power,  reasonably  regulate  the  hours 
of  labor  of  employees  on  interstate  rail- 
roads, in  the  absence  of  Federal  legislation 
on  the  subject.  State  v.  Northern  P.  R.  Co. 
15:  i34>  03  Pac.  945,  —  Mont  — . 

(Annotated! 

7.  While  a  state  has  the  power  to  make 
reasonable  police  regulations  affecting  the 
nporation,  within  its  borders,  of  railroads 
which  are  also  engaged  in  interstate  com- 
merce, the  regulations  should  be  such  only  as 
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tend  to  the  efficient  and  orderly  discharge  of 
the  duties  of  the  railroads  to  their  patrons 
within  the  state  and  to  the  safeguarding  of 
persons  and  property  therein,  and  such  as 
impose  no  considerable  burden  upon  the 
interstate  commerce.  Patterson  v.  Missouri 
P.  Coal  Co.  15:  733,  94  Pac.  138,  —  Kan.  — . 

8.  A  railroad  company  in  conveying 
freight  over  a  route  which  for  a  time  extends 
beyond  the  boundaries  of  the  state,  and  again 
returns  into  it,  is  engaged  in  interstate  com- 
merce. Patterson  v.  Missouri  P.  Coal  Co. 
15:  733,  94  Pac.  138,  —  Kan.  — . 

9.  Every  carrier  who  transports  goods 
en  route  from  a  commencement  in  one  state 
to  a  prescribed  destination  in  another, 
through  any  part  of  such  continuous  pas- 
sage, is  engaged  in  interstate  commerce, 
whether  the  goods  are  carried  upon  through 
bills  of  lading,  or  are  rebilled  by  the  several 
railroads.  United  States  v.  Colorado  &  N. 
W.  R.  Co.  xs:  167,  167  Fed.  321,  —  C.  C.  A. 

10.  The  provisions  of  the  safety  appliance 
acts  (act  March  2,  1893,  chap.  196,  27  Stat 
at  L.  631,  U.  S.  Comp.  Stat.  1901,  p.  3174 
amended  by  act  April  1,  1896,  chap.  87,  29 
Stat,  at  l!  86,  and  act  March  2,  1003,  ch. 
976,  32  Stat,  at  L.  943,  U.  S.  Comp.  SUt 
Supp.  1907,  p.  886)  apply  to  and  govern  a 
railroad  company  engaged  in  interstate  com 
merce  which  operates  entirely  within  a  sin 
gle  state,  independently  of  all  other  car 
riers.  United  States  v.  Colorado  &  N.  W. 
R.  Co.  15:  167,  167  Fed.  321,  —  C.  C.  A.  — . 

(Annotated) 
Sale  of  goods. 

11.  The  commerce  clause  of  the  Federal 
Constitution  is  violated  by  a  statute  giving 
a  board  of  agriculture  unlimited  discretion 
to  exclude  nonresident  nursery  dealers  from 
selling  stock  within  the  state  on  the  ground 
of  want  of  integrity  or  financial  responsi- 
bility. State  ex  rel.  Hawley  v.  Nelson,  15: 
138,  116  N.  W.  93,  —  S.  D.  — . 

COMMISSION. 

Power  to  interfere  with  practice  of 
transportation  companies,  see  Car- 
riers, 14. 

To  issue  permits  for  hydraulic  mining, 
see  Mines, 

COMMISSIONS. 

Of  broker,  see  Brokers. 
Loss  of,  as  element  of  damages  for  per- 
sonal injury,  see  Damages,  6. 

COMPENSATION. 

Of  attorney,  see  Attorneys,  3-6. 

COMPLAINANT. 

Pleadings  of,  see  Pleading,  3-13,  19-22. 

COMPLAINT. 

Of  plaintiff,  see  Pleading,  3-13,  19-22. 

COMPROMISE  AND  SETTIiEMENT. 

The  intention  to  compromise  a  doubt- 
ful right  is  not  shown  by  a  deed  in  which  the 
16L.R.A.(N.S.) 


grantor  concedes  that  the  grantee  is  entitled 
to  a  two-thirds  interest  in  the  property,  the 
grantor  claiming  title  only  to  the  remaining 
third,  although  the  deed  recites  that  the 
grantor  intends  to  convey  the  whole  of  her 
interest  whatever  it  may  be.  Burton  ▼. 
Haden,  i5:-i038,  60  S.  E.  736,  —  Va.  — . 

CONCLUSIVENESS. 

Of  judgment,  see  Judgment,  4-9. 

CONDEMNATION  PROCEEDINGS. 

See  Eminent  Domain. 

CONDITIONAL  SALE. 

Right  of  one  attaching  property  of  con- 
ditional purchaser,  see  Replevin. 

CONDITION   PRECEDENT. 

Appraisal  of  insurance  loss  as,  see  In- 
surance, 10. 

CONFESSION. 

Of  judgment,  see  Judgment,  4. 

CONFISCATION. 

By  reduction  of  carrier's  rates,  see  Car- 
riers, 17. 

CONFLICT  OF  LAWS. 

Law  governing  passing  of  property  in 
another  state,  see  Taxes,  14. 

1.  A  court  will  not  assist  a  nonresident 
alien  suing  a  nonresident  alien  to  redress  a 
wrong  committed  without  the  state,  to  im- 
pound defendant's  assets  within  the  state 
by  garnishment  to  the  prejudice  of  his  resi- 
dent creditor,  who  has  obtained  a  judgment 
and  a  provisional  lien  against  the  assets,  al- 
though the  claim  of  the  alien  first  accrued 
and  his  action  was  flrst  brought, — especially 
where  the  foreign  creditor  is  acting  merely 
as  agent  for  a  foreign  trustee  in  bankruptcy 
who  would  have  no  standing  in  court.  Dis- 
conto  Gesellschaft  v.  Terlinden,  15:  1045,  106 
N.  W.  821,  127  Wis.  651.  * 
Insurance  matters. 

2.  The  law  of  the  place  where  the  con- 
tract is  made  will  govern  the  question 
whether  or  not  breach  of  the  iron-safe  clause 
invalidates  an  insurance  policy  as  to  fix- 
tures as  well  as  goods  covered  by  it.  i^tna 
Ins.  Co.  v.  Mount,  15:  471,  44  So.  162,  90 
Miss.  642. 

Marriage. 

3.  A  marriage  contract  between  parties 
who  resort  to  another  state,  where  it  is  val- 
id, to  evade  requirements  of  the  law  of  their 
domicil,  to  which  they  immediately  return, 
as  to  consent  of  the  guardian  who  has  been 
appointed  over  one  of  them,  is  valid  at  the 
domicil,  where  its  laws  make  a  marriage  con- 
tracted within  its  borders  without  such  con- 
sent merely  voidable.  Sturgis  T.  Sturgis, 
15:  1034.  83  Pac.  696,  —  Or.  — . 

CONGRESS. 

Power  over  commerce,  see  Conunerce. 

CONNECTING  CARRIERS. 

See  Carriers,  12,  13. 
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CONSEQUENTIAL  INJURIES. 

From  construction  of  street  grade,  see 
Highways,  3. 

CONSPIRACY. 

Monopolistic  combinations,  see  Monop- 
oly. 

CONSTITUTIONAIi  LAW. 

Matters  as  to  interstate  commerce,  see 
Commerce. 

Violation  of  constitutional  right  to  be 
confronted  by  witnesses,  see  Crim- 
inal Law,  2. 

Eebuttal  of  presumption  of  constitution- 
ality of  statute,  see  Evidence,  33. 
Amendment. 

1.  The  amendment  of  the  Constitution 
of  the  state  of  Kansas,  prohibiting  the  man- 
ufacture and  sale  of  intoxicating  liquors  ex- 
cept for  medical,  scientific,  and  mechanical 
purposes,  affected  only  the  power  of  the  legis- 
lature to  tolerate  and  did  not  abridge  its 
power  further  to  restrain  or  prohibit  the 
liquor  traffic.  State  v.  Durein,  15:  908,  78 
Pac.  162,  70  Kan.  I. 

Vested  rights. 

To  use  of  water,  see  Waters,  6. 
See  also  infra,  23. 

2.  A  legislative  attempt,  in  authorizing 
the  appropriation  of  water  for  municipal 
uses,  to  limit  the  riglit  to  compensation  to 
those  only  whose  rights  in  the  water  vested 
prior  to  the  passage  of  the  statute,  impairs 
the  constitutional  property  rights  which  vest 
after  such  passage,  but  prior  to  the  institu- 
tion of  the  appropriation  proceedings. 
Sterling  v.  Pawnee  Ditch  Extension  Co.  15: 
238,  94  Pac.  339,  —  Colo.  — . 
Delegation  of  power. 

By  city  council,  see  Municipal  Corpora- 
tions, 4. 

3.  An  act  of  the  legislative  assemby  au- 
thorizing a  board  appointed  by  the  city 
council  without  the  consent  of  the  people  to 

•  levy  general  taxes  is  unconstitutional  as  a 
delegation  of  legislative  power.  Validly  v. 
Grand  Forks  Park  Comrs.  15:  61,  HI  N.  W. 
61,5.  —  N.  D.  — .  (Annotated) 

Local  self-frovornment. 

4.  The  legislature  cannot,  in  view  of  the 
right  of  local  self-government,  confer  upon 
the  governor  power  to  appoint  a  board  to 
control  a  city's  fire  department.  Davidson  v. 
Hine,  15:  575,  115  N.  W.  248,  —  Mich.  — . 

(Annotated) 
E>inal  protection  and  privileges. 

Uniformity  in  taxation,  see  Taxes,  1-6. 

6.  Restraining  a  resident  creditor  from 
proceeding  in  another  state  to  reach  wages 
of  his  debtor,  who  resides  in  the  same  state 
with  himself,  in  violation  of  its  exemption 
laws,  does  not  violate  constitutional  pro- 
visions requiring  each  state  to  give  full 
faith  and  credit  to  the  judicial  proceedings 
of  other  states,  or  entitling  citizens  of  each 
state  to  the  privileges  and  immunities  of 
the  several  states.  Wiersc  v.  Thomas,  15: 
1008,  59  S.  E.  58,  145  N.  C.  281. 

(Annotated) 
15L.R.A.(N.S.) 


6.  Requiring  only  agents  who  sell  trees 
grown  in  other  states  to  carry  duplicates  of 
the  principal's  permit  illegally  discrimi- 
nates between  resident  and  nonresident 
dealers.  State  ex  rel.  Hawley  v.  N'elson, 
15:138,  115  N.  W.  93,  —  S.  D.  — . 

7.  A  domestic  corporation  cannot  avoid 
the  effect  of  a  statute  requiring  corpora- 
tions of  the  class  to  which  it  belongs  to  pay 
their  employees  weekly,  on  the  ground  that 
it  is  unequal  because  inapplicable  to  for- 
eign corporations,  since  such  corporations 
are  amenable  to  the  statute  so  far  as  they 
attempt  to  do  business  within  the  state. 
Lawrence  v.  Rutland  R.  Co.  15:  350,  67  AtL 
1091,  80  Vt.  370. 

8.  A  railway  company  is  not  deprived 
of  the  equal  protection  of  the  laws  by  a 
statute  requiring  such  companies  and  other 
transportation  and  telephone  and  telegraph 
companies  to  pay  their  employees  weekly. 
Lawrence  v.  Rutland  R.  Co.  15:  350,  67  Atl. 
1091,  80  Vt.  370.  (Annotated) 

0.  The  right  to  sell  intoxicating  liquors 
is  not  one  of  the  privileges  or  immunities 
attaching  to  citizenship  in  the  United 
States.  State  v.  Durein,  15:  go8,  78  Pac. 
152,  70  Kan.  1. 

10.  The  discretion  vested  by  statute  in 
probate  judges  of  the  respective  counties  of 
Kansas  to  grant  or  refuse  permits  to  sell 
intoxicating  liquors  for  medical,  mechan- 
ical, or  scientific  purposes,  docs  not  violate 
the  14th  Amendment  of  the  Constitution  of 
the  United  States,  which  provides  that  no 
state  shall  make  or  enforce  any  law  which 
will  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  nor  shall 
any  state  deprive  any  person  of  life,  liber- 
ty, or  property  without  due  process  of  law. 
State  V.  Durein,  15: 908,  78  Pac  162,  70 
Kan.  1. 

11.  A  statute  requiring  the  closing  of 
barber  shops  on  Sunday,  fixing  a  different 
penalty  for  its  violation  from  that  imposed 
for  violations  of  the  general  Sunday  law, 
violates  a  constitutional  provision  forbid- 
ding special  laws  for  the  punishment  of 
misdemeanors.  Armstrong  v.  State,  15: 
646,  84  N.  E.  3,  —  Ind.  — .  (Annotated) 
Property  rights;    due  process  ot  law; 

freedom  of  contract. 
See  also  supra,  10;   Intoxicating  liq- 
uors, 1. 

12.  An  attempt  by  a  municipal  corpora- 
tion to  prohibit  loitering  on  the  streets  sc 
far  as  applied  to  persons  conducting  them- 
selves in  a  peaceable,  orderly  manner,  dis- 
turbing no  one,  and  committing  no  overt 
act,  is  an  interference  with  the  constitu- 
tional rights  of  personal  liberty.  St.  Louis 
v.  doner,  15:  973,  109  S.  W.  80,  —  Mo.  — . 

(Annotated) 

13.  Authorizing  the  county  superintend- 
ent to  revoke  a  school  teacher's  license  does 
not  deprive  the  latter  of  his  constitutional 
rights  of  access  to  the  courts,  or  to  just 
compensation  for  the  taking  of  property; 
nor  does  it  unconstitutionally  confer  judi 
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dal  power  upon  a  ministerial  officer.  Stone 
V.  Fritts,  15:  1147,  82  N.  E.  702,  —  Ind.  — . 

14.  A  statute  for  the  distribution,  after 
reasonable  notice,  of  the  property  of  one 
who  has  absented  himself  for  fourteen 
years,  does  not  violate  his  constitutional 
property  rights.  Nelson  v.  Blinn,  15:  65J, 
83  N.  E.  889,  197  Mass.  279. 

16.  The  constitutional  rights  of  a  eorpor- 
ration  to  contract  are  not  impaired  by  re- 
quiring it  to  pay  its  employees  weekly. 
Lawrence  v.  Rutland  R.  Co.  15:  350,  67  Atl. 
1091,  80  Vt.  370.  (Annotated) 

16.  A  corporation  cannot  avoid  a  stat- 
ute requiring  it  to  pay  its  employees  week- 
ly, on  the  theory  that  it  deprives  the  em- 
ployees of  their  constitutional  right  to  con- 
tract. Lawrence  v.  Rutland  R.  Co.  15:  350, 
67  Atl.  1091,  80  Vt.  370.  (Annotated) 

17.  Unconstitutional  burdens  and  re- 
strictions are  not  imposed  on  persons  en- 
gaged in  the  nursery  business  by  a  statute 
requiring  as  a  condition  precedent  to  the 
safe  of  nursery  stock  a  certificate  of  inspec- 
tion from  a  competent  entomologist,  or  an 
annual  license  fee  of  $10,  or  a  continuing 
bond  of  $5,000  without  sureties.  State  ex 
rel.  Hawley  v.  Nelson,  15:  138,  116  N.  W. 
93,  —  8.  D.  — . 

18.  Wilful  failure  of  an  attorney  to  be 
present  in  court  on  the  calling  of  his  case 
which  he  has  had  adjourned,  and  wilful 
failure  to  return  promptly  when  thereaftei- 
excused  for  a  few  minutes  to  attend  to  a 
case  in  another  court,  is  a  criminal  con- 
tempt for  which  he  cannot  be  punished 
without  notice  and  reasonable  time  in  which 
to  make  his  defense,  under  a  statute  re- 
quiring such  notification  where  contempts 
are  not  committed  in  the  immediate  view 
and  presence  of  the  court;  and  the  fact  that 
the  attorney  is  present  when  he  is  adjudged 
guilty,  and  then  has  notice  of  what  is  going 
on,  does  not  satisfy  the  requirement  of  the 
statute.  lEx  parte  Clark,  15:  389,  106  8. 
W.  990,  208  Mo.  121.  (Annotated) 

19.  The  legislature  cannot  declare  the 
land  of  a  corporation  forfeited,  because  held 
too  long,  and  vest  the  title  ipso  facto  in  the 
state,  without  giving  the  corporation  a 
chance  to  resist  the  escheat.  Louisville 
School  Board  v.  King,  15:  379,  107  S.  W. 
247,  —  Ky.  — . 

20.  Permitting  a  humane  society  officer, 
in  his  discretion,  to  take  possession  of  neg- 
lected and  abandoned  animals,  and  create, 
without  notice,  a  lien  upon  them  for  their 
caie,  violates  the  constitutional  guaranty 
of  due  process  of  law,  the  statute  not  pro- 
viding for  the  payment  of  any  surplus  to 
the  owner  upon  the  sale  of  the  property  in 
satisfaction  of  the  lien,  and  no  public  ne- 
cessity existing  for  the  seizure.  Jenks  v. 
Stump,  15:  554,  93  Pac.  17,  —  Colo.  — . 

(Annotated) 

21.  The  provision  of  Ohio  Rev.  Stat.  ( 
4427-6,  that  the  character  of  an  alleged 
trust  or  combination  may  be  established  by 
proof  of  its  general  reputation  as  such,  is 
unconstitutional  and  void  in  that  it  pre-  ■ 
16L.R.A.(N.S.) 


scribes  a  rule  of  evidence  which  is  violative 
of  the  guaranty  contained  in  U.  S.  Const, 
art.  16,  §  1,  that  no  person  shall  be  deprived 
of  "life,  liberty,  or  property"  without  due 
process  of  law.  Hammond  ▼.  State,  15:  906, 
84  N.  E.  416,  —  Ohio,  ^ 
Police  power. 

State  regulation  of  interstate  railroads 
under,  see  Commerce,  6,  7. 

22.  A  statute  granting  a  board  of  agri- 
culture unlimited  discretion  to  refuse  per- 
mits for  the  sale  of  nurser}'  stock  within 
the  state,  on  the  ground  of  the  applicant'^ 
want  of  integrity  or  financial  responsibil- 
ity, is  not  a  valid  exercise  of  the  police 
power.  State  ex  rel.  Hawley  v.  Nelson, 
15:  138,  115  N.  W.  93,  —  S.  D.  — . 
Impairing  contract  obligations. 

See  also  supra,  2. 

23.  A  building  and  loan  association  can- 
not, upon  the  ground  that  it  impairs  the 
obligation  of  existing  contracts,  question 
the_  constitutionality  of  a  statute  which 
limits  interest  and  premium  to  be  charged 
borrowers  to  8  per  cent  per  annum,  and 
provides  that  in  case  of  the  amendment  of 
the  articles  of  incorporation  all  reductions 
of  the  rate  of  interest  or  premium  shall  be 
made  to  apply  to  members  who  have  bor- 
rowed from  the  association  prior  to  the 
adoption  of  the  act,  where  the  association 
has  amended  its  articles  to  conform  to  the 
act ;  there  being  an  express  provision  in  the 
act  that  in  case  any  association  shall  fail 
so  to  amend  its  articles,-  its  authority  to  do 
business  shall  be  revoked  and  its  affairs 
wound  up.  St.  John  v.  Iowa  Business 
Men's  BIdg.  &  L.  Asso.  15:  503,  113  N.  W. 
863,  —  Iowa,  — . 

CONSTRtJCTION. 

Of  contract,  see  Contracts,  12. 

Of  deed,  see  Deeds. 

Of  statute,  see  Statutes  2-8. 

CONTEMPT. 

Disbarment  of  attorney  for,  see  Attor- 
neys, 1,  2. 

Due  process  in  punishment  for,  see 
Constitutional  Law,  18. 

Presumption  that  person  was  found 
guilty  of,  without  hearing,  see 
Evidence,  13. 

Abandonment  of  objection  to  jurisdic- 
tion to  punish  for,  see  Habeas 
Corpus. 

Contempt  is  not  the  proper  remedy 
against  one  who  publishes  a  newspaper 
article  reflecting  on  the  conduct  of  a  judge 
in  the  performance  of  the  ministerial  duty 
of  keeping  account  of  the  fees,  emoluments, 
expenses,  etc.,  of  his  office,  although  the 
publication  may  interfere  with  and  embar- 
rass the  administration  of  justice,  and  tend 
to  bring  the  court  and  judge  into  disrepute, 
destroying  public  confidence  in  both,  and 
impairing  their  usefulness.  (Oabbert,  God- 
dard  and  Bailey,  JJ.,  dissent.)  Hamma  t. 
People,  15:  621,  94  Pac.  326,  —  Colo.  — . 

(Annotated) 
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CONTDTUANOE. 

Presumption  of  continuance  of  illicit 
eoiuibitation,  see  Evidence,  8,  9. 

CONTBAOTS, 

Memorandum  on  bacic  of  note  as  part 
of  contract,  see  Alteration  of  In- 
struments. 

Implied  contract  raised  by  warranty, 
see  Bankruptcy,   5. 

Mistake  as  ground  for  canceling  deed, 
cee  Cancelation  of  Instruments. 

Conflict  of  laws  as  to,  see  Con- 
flict of  Laws,  2,  3. 

Interference  with  freedom  of,  see  Con- 
stitutional Law,  15,  16. 

Impairment  of  obligation  of,  see  Con- 
stitutional Law,  23. 

For  purchase  of  corporate  stock,  see 
Corporations,  3. 

As  to  covenants,  see  Covenants  and 
Conditions. 

Measure  of  damages  for  breach  of,  see 
Damages,  1-3. 

Fraud  justifying  rescission  of  contract 
of  sale,  see  Fraud  and  Deceit,  1. 

Restoration  of  property  received  on 
rescinding  contract  for  fraud,  sec 
Fraud  and  Deceit,  3. 

Of  guaranty,  see  Guaranty. 

As  to  bidding  off  property  at  judicial 
sale,  see  Judicial   Sale. 

What  changes  contract  from  an  exe- 
cuted to  an  executory  one,  see 
Landlord  and  Tenant. 

Effect  of  foreclosure  on  contract  with 
water  company,  see  Mortgage,  3. 

Place  for  recording  irrigation  contract, 
see  Recording  Laws,  1. 

Rescission  of  contract  of  sale,  see  Sale, 
10. 

Specific'  performance  of,  see  Specific 
Performance. 

Implied  contract  to  remove  standing 
timber,  see  Timber. 

Deflniteness. 

1.  An  agreement  of  a  water  company 
to  supply  water  to  certain  land  for  irriga- 
tion purposes  for  a  certain  sum  is  suffi- 
ciently certain  when  the  water  to'  be  sold 
is  identified  by  describing  it  as  water  from 
a  certain  river,  to  be  carried  through  the 
canal  of  the  company,  the  company  having 
but  one  canal  leading,  from  that  river,  al- 
though the  lateral  by  which  it  is  to  be  con- 
ducted to  the  land  is  not  described,  except 
by  the  statement  that  the  company  is  to 
deliver  the  water  on  the  land  by  means  of 
such  head  gates,  weirs,  and  devices  as  it 
shall  construct  for  that  purpose,  the  uncer- 
tainty in  this  respect  being  removed  when 
the  lateral  ditch  is  constructed.  Stanislaus; 
Water  Co.  v.  Bachman,  15:  359,  93  Pac.  868, 
—  Cal.  — . 

Statute  of  frauds. 

Admissiibility  of  evidence  of  oral  guar- 
anty, see  Evidence,   16. 

Specific  performance  of  oral  contract, 
see  Specific  Performance,   1. 

2.  One  is  not  bound  by  a  mere  promise 
to  pay  the  debt  of  another  unless  the  prom- 
ise be  in  writing,  signed  by  the  promising 
15L.K.A.(N.S.) 


party.     Mankin  v.  Jones,  15:  314,  60  S.  K 
248,  —  W.  Va.  — . 

3.  A  collateral  oral  promise  by  one  to 
pay  another's  debt  is  not  binding  where  no 
benefit  accrues  to  the  person  making  such 
promise.  Mankin  t.  Jones,  15:214,  60  S.  E. 
248,  —  W.  Va.  — .  (Annotated) 

4.  An  oral  promise  to  pay  the  debt  of 
another  is  not  binding  on  the  promisor, 
where  the  original  debtor  still  remains  lia- 
ble for  the  payment  of  the  indebtedness. 
Mankin  v.  Jones,  15:  214,  60  S.  E.  248,  — 
W.  Va.  — . 

5.  After  he  has  secured  the  property, 
one  who  promised  to  bid  in  the  property  of 
a  corporation  at  a  judicial  sale  and  pay  the 
debts  secured  by  it  cannot  rely  on  the  stat- 
ute of  frauds  to  avoid  compliance  there- 
with. Satterfield  v.  Kindley,  15:  399,  57 
S.  E.  145,  144  N.  C.  466. 

6.  An  agreement  between  a  stockholder 
of  a  corporation  and  other  stockholders  and 
secured  creditors  that  the  former  will  pur- 
chase at  the  judicial  sale  the  property  by 
which  the  debts  are  secured,  and  pay  the 
debts  to  the  value  of  the  property,  is  not 
invalid  as  a  promise  to  answer  for  the 
debts  of  another.  Satterfield  v.  Kindley,  15: 
399,  57  S.  E.  145,  144  N.  C.  455. 

(Annotated) 

7.  An  oral  agreement  to  cut  the  timber 
off  a  tract  of  land  as  fast  as  it  is  needed  by 
the  owner's  mill  is  void  under  the  statute 
of  frauds,  although  the  wood  might  be  all 
cut  off  within  a  year,  where  the  mill,  run- 
ning at  its  ordinary  capacity,  would  re- 
quire three  or  four  years  to  work  it  up. 
White  v.  Fitts,  15:  313,  66  Atl.  633,  102  Me. 
240.  (AnnoUted) 

8.  The  death  within  a  year  of  a  per- 
son who  has  entered  into  a  parol  contract 
to  cut  the  timber  from  a  tract  of  land  need- 
ed by  the  owner's  mill,  which  will  not  use 
all  the  timber  in  less  than  three  or  four 
years,  will  not  take  the  contract  out  of  the 
statute  of  frauds.  White  ▼.  Fitts,  15:  313, 
66  Atl.  533,  102  Me.  240. 

9.  That  a  contract  by  a  purchaser  of 
real  estate  to  assume  and  pay  an  encum- 
brance thereon  as  part  of  the  consideration 
is  not  to  be  performed  within  a  year  does  not 
render  it  void  under  the  statute  of  frauds. 
Enos  V.  Anderson,  15:  1087,  03  Pac.  475,  40 
Colo.  396. 

10.  An  agreement  by  a  purchaser  of  real 
estate  to  assume  and  pay  an  encumbrance 
thereon  as  part  of  the  consideration  is  not 
within  the  provision  of  the  statute  of 
frauds  requiring  a  promise  to  answer  for 
the  debt  of  another  to  be  in  writing.  Enos 
v.  Anderson,  15:  1087,  93  Pac  476,  40  Colo. 
396.  (Annotated) 

11.  The  baling  of  the  hay  bj  the  pur- 
chaser is  a  sulticient  part  payment  of  the 
price  to  take  a  contract  to  pay  a  certain 
price  per  ton  for  hay,  the  purchaser  to  do 
the  baling,  out  of  the  statute  of  frauds. 
Driggs  v.  Bush,  15:  654,  115  N.  W.  985,  — . 
Mich.  — •  (Annoiaied) 
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Oonstruction. 

Extrinsic     evidence     on     question     of, 
see  Evidence,  17. 

12.  A  contract  by  a  sugar  manufacturer 
to  instruct  and  supervise  a  beet  grower  in 
the  making  of  a  crop  does  not  require  him 
to  instruct  the  grower's  laborers.  Smith  v. 
Billings  Sugar  Co.  15:  837,  94  Pac.  839,  — 
Mont.  — . 

Validity;  pnblio  policjr. 

Injunction   against   monopolistic   lease, 

see  Injunction,  2. 
Monopolistic   agreements,  see  Monopoly. 

13.  A  contract  with  a  private  water 
company  by  which  a  landowner  secures  a 
permanent  right  to  the  use  of  water  from 
the  company's  canal  for  irrigation  purposes 
is  valid  and  constitutes  the  measure  of 
rights  of  the  parties,  although  the  water 
right  has  become  a  public  use  within  the 
meaning  of  a  constitutional  provision  that 
the  use  of  water  appropriated  for  sale,  or 
rental,  or  distribution,  is  a  public  use,  the 
regulation  and  control  of  which,  including 
the  right  to  collect  compensation  therefor, 
is  in  the  state,  when  there  has  been  no  at- 
tempt to  regulate  or  control  the  use  of  such 
water.  Stanislaus  Water  Co.  v.  Bachman, 
15:  359.  93  Pac.  858,  —  Cal.  — . 

14.  An  agreement  between  a  stockholder 
and  creditors  of  a  corporation  whose  claims 
are  secured  by  deed  of  trust  on  the  cor- 
porate property,  that  he  will  bid  in  the  prop- 
erty at  a  judicial  sale  and  pay  the  corpo- 
rate debts  to  the  amount  of  its  value,  is 
not  invalid  as  an  agreement  to  suppress 
bidding.  Satterfield  v.  Kindley,  15:  399,  67 
S.  E.  146,  144  N.  C.  456. 

15.  An  agreement  by  a  railroad  com- 
pany to  establish  a  station  at  which  two 
trains  from  each  direction  will  stop  daily, 
and  to  maintain  such  station  during  the  life 
of  its  charter,  provided  a  prospective  pur- 
chaser will  settle  at  that  point  and  buy  cer- 
tain land  and  improve  it,  is  enforceable 
against  the  company  so  long  as  the  duties 
incumbent  on  it  by  the  contract  do  not  con- 
flict with  th^  duties  owed  by  it  to  the  pub- 
lic. Atlanta  &  W.  P.  R.  Co.  v.  Camp,  15: 
594.  60  S.  E.  177,  —  Ga.  — .       (Annotated) 

16.  A  lease  whereby  a  corporation  formed 
for  the  local  compression  of  cotton  lets  its 
entire  property,  because  of  the  exigencies 
of  its  financial  situation,  to  another  com- 
press company,  and  agrees  not  to  engage  in 
the  business  of  compression  of  cotton  with- 
in 50  miles  of  any  plant  operated  by  the 
lessee  company,  and  to  aid  the  latter  in  dis- 
couraging unreasonable  and  unnecessary 
competition,  will  be  declared  an  unreason- 
able restraint  of  trade,  and  therefore  void 
on  the  ground  of  public  policy.  Anderson 
V.  Shawnee  Compress  Co.  15:  846,  87  Pac. 
316,  17  Okla.  231.  (Annotated) 
Excuse  (or  failure  to  perforin. 

17.  The  destruction  of  a  bridge  by  ex- 
traordinary flood  is  within  the  obligation 
of  a  bond  requiring  the  builder  to  replace 
it  if  removed  from  any  cause,  fire  excepted, 
16L.R.A.(N.S.) 


within  a  certain  period.     Mitchell  t.  Wes- 
ton, 15:833,  45  So.  671,  —  Miss.  — . 

(Annotated) 

18.  A  sugar  manufacturer  is  not  liable 
to  a  beet  grower  whom  he  has  contracted  to 
instruct  as  to  the  growing  of  beets,  for  dam- 
ages caused  by  advice  to  wait  for  experi- 
enced .  laborers  whom  he  would  furnish, 
where  there  were  no  other  laborers  to  be 
had.  Smith  v.  Billings  Sugar  Co.  15:  837, 
94  Pac.  839,  —  Mont.  — . 
Breach  and  Its  elTects. 

19.  A  sugar  manufacturer  is  not  liable 
for  breach  of  contract  to  instruct  a  grower 
as  to  the  cultivation  of  beets,  merely  be- 
cause the  instruction  was  improper,  if  it 
was  erroneous  merelv  because  of  honest 
mistake  of  judgment,  in  the  absence  of 
such  gross  ignorance  as  would  amount  to 
fraud.  Smith  v.  Billings  Sugar  Co.  15:  8371 
94  Pac.  839,  —  Mont.  — . 

CONTRIBUTION. 

Subrogation  to  cotenant's  right  to  com- 
pel, see  Subrogation,  1. 
One  who  succeeds  as  trustee  to  an 
undivided  portion  of  real  estate  is  not  in- 
dividually liable  to  contribute  to  the  re- 
payment of  taxes  advanced  by  a  stranger 
during  the  incumbency  of  his  predecessor, 
unless  he  has  ratified  the  contract.  Foote 
T.  Cotting,  15:  693,  80  N.  E.  600,  196  Maes. 
66. 

CONTBIBTJTORT  NEGLIGENOB. 

See  Negligence,  4. 

CONVERSION. 

Measure  of  damages  for,  see  Damages, 
9. 

CONVICTION. 

What  destroys  presumption  of  probable 
cause  for  prosecution  arising  from, 
see  Malicious  Prosecution. 

COPYRIGHT. 

Injunction  against  infringement  of,  see 
Injunction,   14. 

Strict  construction  of  statute  confer- 
ring copyright,  see  Statutes,  6. 

1.  The  owner  of  a  manuscript  surren- 
ders his  common-law  right  of  restricted  pub- 
lication upon  compliance  with  the  require- 
ments for  a  statutory  copyright.  Bobbs- 
Merrill  Co.  v.  Straus,  15:  766,  147  Fed.  16, 
77  C.  C.  A.  607. 

2.  The  statutory  copyright  does  not 
confer  the  right  to  control  the  price  at 
which  copies  of  a  book  shall  be  sold. 
Bobbs-Merrill  Co.  v.  Straus,  15:  766,  147 
Fed.  16,  77  0.  C.  A.  607.  (Annotated) 

3.  Protection  against  multiplication  of 
copies  and  the  incidents  thereof  is  the  only 
protection  afforded  by  the  copyright  law. 
Bobbs-Merrill  Co.  v.  Straus,  15:  766,  147 
Fed.  16,  77  C.  C.  A.  607. 

4.  A  sale  by  a  dealer  of  a  lawfully 
printed  copy  of  a  copyrighted  volume  at  a 
price  below  that  named  by  the  publisher  is  - 
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not,  in  the  absence  of  any  contract,  condi- 
tion, or  provisions  tor  forfeiture,  an  in- 
fringement of  tiie  copyright  law.  Bobbs- 
Merrill  Co.  v.  Straus,  15:  766,  147  Fed.  15, 
77  C.  C.  A.  607. 

CORONER. 

Bribery  by,  see  Bribery. 

CORPORATIONS. 

As  to  benevolent  societies,  see  Benevo- 
lent Societies. 

Constitutionality  of  requirement  for 
weekly  payment  of  employees  of, 
see  Constitutional  Law,  7,  8,  15, 
16. 

Due  process  in  forfeiting  land  of,  sec 
Constitutional  T^aw,  10. 

Escheat  of  property  of,  sec  Escheat,  1. 

Municipal  corporations,  see  Municipal 
Corporations. 

Quo  warranto  against  person  wrong- 
fully assuming  to  act  as  officer, 
see   Quo   Warranto,    1,   3. 

Street  railway  companies,  see  Street 
Railways. 

Forfeiture  of  street  railway  franchise, 
see  Street  Railways. 

Taxation  of  stock  of,  see  Taxes,  3-5,  7, 
8. 

Charter;  amendment. 

Railroad  company's  liability  under 
charter  for  injury  by  defective 
crossing,  see  Highways,  9. 

1.  Reserved  power  to  amend  the  char- 
ter of  a  railroad  company  includes  the  right 
to  require  it  to  pay  its  employees  weekly 
in  lawful  money.  Lawrence  v.  Rutland  R. 
Co.  15:  350,  67  Atl.  1091,  80  Vt.  370. 
Contracts;  ultra  vires. 

Ultra  vires  guaranty  by  building  and 
loan  associations,  see  Building  and 
Loan   Associations,    1. 

2.  A  strictly  private  corporation  may 
lawfully  make  a  lease  of  its  entire  proper- 
ty for  a  term  of  years,  although  no  expres.^ 
authority  to  lease  is  contained  in  the  arti- 
cles of  incorporation,  where  it  cannot  profit- 
ably continue  operations,  and  such  financial 
exigencies  exist  as  render  such  action  neci-s- 

'     uary  or  appropriate.     Anderson   v.  Shawnee 
Compress  Co.  15:  846,  87  Pac.  315,  17  Okla. 
231. 
Stock  and  stockholders. 

Fraud  in  sale  of  stock   justifying   re- 
scission, see  Fraud  and  Deceit,  1. 
Effect   of   delay   in   rescinding   sale   of 
stock,  see  Sale,  10. 

3.  One  cannot  avoid  his  contract  to 
purchase  stock  of  a  corporation  on  the 
ground  that  it  was  not  legally  organized, 
or  that  the  stock  was  not  legally  issued. 
Burwnsh  v.  Ballou,  15:409,  82  N.  E.  355, 
230  111.  34.  (Annotated) 

4.  By  becoming  a  stockholder  in  a  cor- 
poration, one  consents  to  become  bound  by 
a  subsequent  statute  valid  as  against  the 
corporation,    requiring   it    to    pay    its   em- 

f)lovops'  wages  weekly.  Lawrence  v.  Rut- 
and  R.  Co.  15:  350,  67  Atl.  1091.  80  Vt.  370. 
15L.R.A.(N.S.) 


Insolvency;  rights  of  creditors. 

Insolvency  of  bank,  see  Banks,  £-6. 
Receiver  of  insolvent   corporation,   see 

Receivers. 
6.  The  title  of  an  insolvent  corporation 
to  its  property  continues  until  there  ia 
either  an  adjudication  of  insolvency  or  the 
appointment  of  a  receiver  or  trustee,  in 
view  of  N.  J.  Pub.  Laws  1896,  pp.  298,  299, 
li  65,  68,  providing  that  the  officers  of  an 
insolvent  corporation  may  be  restrained 
from  exercising  any  of  its  privileges  or 
franchises,  or  from  collecting  or  transfer- 
ring its  assets  except  to  a  receiver  appoint- 
ed by  the  court,  in  whom,  upon  such  ap- 
pointment, all  its  rights  and  effects  shall 
forthwith  vest.  Squire  v.  Princeton  Light- 
ing Co.  (N.  J.  Err.  &  App.)  15:  657,  68  Atl 
176,  —  N.  J.  — . 
Foreli^  corporations. 

First  raising  on  appeal   failure  to  al- 
lege appointment  of  agent  to  re- 
ceive service,  see  Appeal  and  Er- 
ror, 10. 
Applicability  to,  of  statute  for  weekly 
payment  of  employees,  see  Consti- 
tutional Law,  7. 
Right    to    enjoin    domestic    company 
from    using    tradename,    see    In- 
junction, 17. 
Mode  of  raising  objection  to  complaint 

by,  see  Pleading,  16. 
When  complaint  in  action  by,  demur- 
rable,  see   Pleading,  21. 
Taxation  of  stock  of,  see  Taxes,  4,  6. 
6.  A  foreign  corporation  which  at  one 
time  did  business   in  the  state  of  Kansas, 
but   never  complied   with   the   requirements 
of  Kan.  Gen.  Stat.  1901.  S   1283,  with  re- 
spect to  foreign  corporations,  after  it  has 
ceased   to   do   such  business   may   maintain 
an  action  upon  a  note  taken  by  it  while  it 
was  so  engaged.    Boggs  v.  O.  S.  Kelly  Mfg. 
Co.  15:  461,  00  Pac.  765,  76  Kan.  9. 

COSTS. 

1.  A  statute  requiring  the  prosecutor 
to  give  bond  for  costs  in  prosecutions  for 
crimes  does  not  apply  to  prosecutions  for 
violation  of  municipal  ordinances.  Emer- 
son v.  McNeil,  15:  715,  106  S.  W.  479,  84 
Ark.  652v 

2.  Upon  foreclosure  of  a  mortgage  de- 
clared due  for  failure  to  pay  instalments, 
the  attorney's  fee  should  be  based  on  a  re- 
covery of  the  entire  indebtedness.  Bartlett 
Estate  Co.  v.  Fairbaven  Land  Co.  15:  590^ 
94  Pac.  900,  —  Wash.  — . 

COTENANCY. 

Subrogation  to  cotenant's  right  to  con- 
tribution, see  Subrogation,  1. 

COrNTERCLAIM. 

See  Set-ofT  and  Counterclaim. 

COUNTIES. 

Action  by,  for  money  had  and  reoeiTcd, 

see  Assumpsit,  1. 
Bank's  title  to  county  funds  illegally 

deposited  therein,  see  Banks,  6. 
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Bstoppet  of,  see  Estoppel,  3. 
Injunction  against  payment  of  county 

warrants,  see  Injunction,  13. 
Subrogation  of  one  making  illegal  loan 

to,  see  Subrogation,  2. 

1.  In  Georgia  a  county  may  incur  a  lia- 
bility for  a  legitimate  current  expense,  pro- 
vided it  has  at  the  time  a  sufRcient  sum  in 
its  treasury  which  may  be  lawfully  used  to 
pay  the  liability  incurred,  or  if  a  sufficient 
sum  to  discharge  the  liability  can  be  raised 
by  taxation  during  the  current  year.  Butts 
Countv  V.  .Jackson  Bkg.  Co.  15:  567,  60  8. 
E.  149,  129  Ga.  801. 

2.  Warrants  issued  in  Georgia  by  coun- 
ty commissioners  for  current  expenses, 
some  of  which  arc  held  by  one  who  paid 
thpm  from  the  proceeds  of  a  loan  which  he 
made  to  the  county,  whereby  he  became 
subrogated  to  the  rights  of  the  several 
holders,  should  be  paid  according  to  the 
priorities  and  in  the  proportion  specified  in 
Oa.  Pol.  Code,  {S  361,  403-466.  Butts 
County  V.  .lackson  Bkg.  Co.  15:567,  60  S.  E 
149,  129  Ga.  801. 

3.  County  commissioners  in  Georgia 
have  no  authority  to  contract  in  behalf  of 
a  county  for  a  loan  of  money  to  be  used 
in  defraying  current  expenses,  and  not  ne- 
cessitated, by  casual  deficiency  of  revenue, 
although  the  notes  which  evidence  the  loan 
are  payable  within  the  current  year,  and  it 
is  intended  to  discharge  them  from  the  an- 
ticipated revenue  of  that  year.  Butts 
County  V.  Jackson  Bkg.  Co.  15:567,  60  S. 
E.    149,    129    Ga.    801. 

COCNTY  CI>ERK. 

Recovery  back  of  fees  wrongfully  ex- 
acted by,  sec  Assumpsit,  6. 

COURTS. 

Discretionary  power  to  require  physic- 
al examination,  see  Appeul  and 
Error,  11. 

Alien's  right  to  resort  to,  see  Aliens. 

Disbarment  of  attorney  for  contempt 
of,  see  Attorneys,  1,  2. 

Interference  by,  with  practice  of  trans- 
portation companies,  see  Carriers, 
14. 

Authorizing  county  superintendent  to 
revoke  teacher's  license  as  depriv- 
ing of  access  to,  see  Constitutional 
T-aw,   13. 

Jurisdiction  in  particular  kinds  of  ac- 
tion or  proceeding,  sec  Cloud  on 
Title;  Courts:  Creditors'  Bill; 
Equity;  Injunction;  Quo  War- 
ranto;   Specific   Performance. 

Abandonment  of  objection  to  jurisdic- 
tion of,  see  Habeas  Corpus. 

Judicial  notice  by,  see  Evidence,  1,  2. 

I'rohibition  to,  see  Prohibition. 

1.  A  proceeding  in  a  division  of  a  cir- 
cuit court  of  general  jurisdiction  is  none 
the  less  entitled  to  the  presumptions  at- 
tending the  proceedings  of  such  courts  be- 
cause of  the  fact  that  in  a  matter  of  detail 
in  the  administration  of  justice  certain 
15L.R.A.(N.S.) 


criminal  cases  are  assigned  to  it  which  may 
take  up  its   whole  time.     Ex  parte  Clark, 
15:  389.  106  S.  W.  990,  208  Mo.  121. 
Relation  to  other  departments. 

2.  The  courts  can  give  effect,  legally, 
only  to  the  intentions  of  the  law-making 
body,  expressed  in  a  statute  or  necessarily 
implied,  and  may  not  lawfully  assume  a 
secret  intention  on  the  part  of  the  legisla- 
ture, and  interpret  it  mto  a  statute  the 
language  of  which  is  plain  and  unambigu- 
ous. United  States  v.  Colorado  &  N.  W.  R. 
Co.  15:  167,  157  Fed.  321.  —  C.  0.  A.  — . 
Jurisdiction  of  Federal  courts. 

3.  In  a  suit  in  equity  in  the  United 
States  circuit  court  to  prevent  the  enforce- 
ment of  an  order  of  the  railroad  oommis- 
siuners  of  South  Dakota,  requiring  the 
plaintiff  express  company  to  receive  at  * 
specified  time  and  place  all  moneys  ten- 
dered to  it  for  transportation,  in  whidi  suit 
there  is  diversity  of  citizenship,  and  the 
defendants  have  answered  and  have  filed  a 
cross  bill  to  enforcfe  the  order,  the  United 
States  circuit  court  on  the  hearing,  and  the 
circuit  court  of  appeals  on  the  appeal,  have 
the  same  power  to  hear  and  determine  the 
original  question  and  "to  do  justioe  in  the 
premises'  as  is  conferred  upon  the  circuit 
courts  of  South  Dakota  by  the  state  act  to 
regulate  commerce.  Piatt  v.  Lecocq,  15: 
558,  168  Fed.  723,  —  C.  0.  A.  — . 
Conflict  of  authority. 

Estoppel  to  object  to  jurisdiction  of 
state  court,  see  Estoppel,  2. 

4.  That  wages  due  from  a  railroad  op- 
erating in  two  states,  to  an  employee  resi- 
dent in  one  of  them,  are  subject  to  the  ju- 
risdiction of  the  courts  of  the  other  state 
in  a  proceeding  to  subject  them  to  a  claim 
of  a  creditor  of  the  employee  residing  in 
the  same  state  with  him,  does  not  impair 
the  right  of  the  courts  of  the  latter  state, 
acting  in  personam,  to  compel  observance 
of  its  exemption  laws.  Wierse  v.  Thomas, 
15:  1008,  69  S.  E.  68,  146  N.  C.  261. 

6.  Neither  the  granting  of  an  appeal 
upon  the  refusal  of  the  court  to  set  aside 
an  order  appointing  a  receiver,  nor  an  un- 
authorized order,  upon  the  approval  of  the 
appeal  bond,  requiring  him  to  turn  back 
the  assets  in  his  hands  to  their  owner,  will 
release  such  assets  from  the  custody  of  th$ 
court  which  has  acquired  jurisdiction  in  the 
matter,  so  as  to  make  them  subject  to 
seizure  by  a  receiver  appointed  by  another 
court  of  concurrent  jurisdiction.  State  ex 
rel.  Sullivan  v.  Reynolds,  15:  963,  107  S.  W. 
487,  200  Mo.  161.  (Annotated) 

COVENANTS  AND  CONDITIONS. 

By  copurchaser  of  timber  land,  see 
Bankruptcy,   6. 

Sufficiency  of  evidence  of  exception  from 
covenant  of  warranty,  see  Evidence, 
41. 

Effect  of  recording  contract  against  sale 
of  liquors  on  premises,  see  Record- 
ing I^aws,  2. 

1.  Purchasers  and  assigns  of  real  prop- 


Digitized  by 


Google 


1332 


CREDITORS'  BILI^DAMAGES. 


erty  are  not  botindbj  a  pergonal  covenant 
of  the  former  owner,  contained  in  a  writ- 
ten agreement  made  with  the  owner  of  ad- 
joining property,  but  not  forming  a  part  of 
a  deed  or  indenture  in  the  chain  of  title,  un- 
less they  have  such  knowledge  or  notice  of 
it  as  to  imply  that  the  burden  wag  assumed 
as  a  part  of  the  consideration.  Sjoblom  v. 
Mark,  15:  1139,  114  N.  W.  746,  103  Minn. 
193. 
Running  with  tho  land. 

2.  An  agreement  by  an  owner  of  land 
with  an  adjoining  owner  that  for  the  pe- 
riod of  ten  years  he  will  not  sell,  or  permit 
to  be  sold,  upon  the  premises,  any  intoxi- 
ing  liquor,  is  not  a  covenant  running  with 
the  land.  Sjoblom  v.  Mark,  15:1139,  114  N. 
W.  746,  103  Minn.  103. 

3.  An  agreement  of  a  water  company 
to  furnish  water  from  its  canal  from  year 
to  year  at  an  agreed  price  for  irrigation 
purposes,  which  provides,  in  effect,  that  the 
obligation  impomd  on  the  company  shall 
have  the  force  and  effect  of  a  covenant  run- 
ning with  its  canal,  is  not  a  mere  personal 
covenant,  and  does  not  create  a  lien  on  the 
canal,  but  is,  in  substance  and  effect,  an 
agreement  for  the  sale  of  real  property  of 
the  company,  binding  on  a  successor  of  the 
company  with  notice.  Stanislaus  Water  Co. 
V.  Bachman,  15:359,  03  Pac.  868,  —  Cal. — . 

CREDITORS'  BILIi. 

Against  person  converting  debtor's  prop- 
erty, see  Trover,  2. 

1.  The  absence  of  fraud  on  the  part  of 
a  debtor,  or  of  a  lien  or  a  trust  in  favor  of 
the  creditor,  is  fatal  to  the  maintenance  of 
a  creditors'  bill.  Ravmond  v.  Blancgrass, 
15:976,  03  Pac.  648,  36  Mont.  440. 

2.  A  cause  of  action  for  conversion  in 
favor  of  a  debtor,  if  property,  must  be  pro- 
ceeded against  by  execution  by  the  creditor 
before  he  can  maintain  a  creditors'  bill  un- 
der statutes  making  all  forms  of  property, 
real  and  personal,  subject  to  levy.  Raymond 
v.  Blancgrass,  15:976,  03  Pac.  648,  36  Mont. 
449.  (Annotated) 

criminaij  law. 

Requiring  bond  for  costs  in  prosecutions 
for  crime,  see  Costs,  1. 

Various  particular  crimes,  see  Extor- 
tion;    Homicide. 

Indictment  and  information,  see  In- 
dictment, etc. 

Instructions  in  criminal  prosecution, 
see  Trial,  36,  37. 

Criminal  liability. 

1.  Insanity  of  a  murderer  cannot  be 
predicated  merely  on  the  atrocity  of  the 
crime  and  the  fact  that  it  was  inspired  by 
a  sentimental  motive.  Turner  v.  State, 
15:  988,  108  S.  W.  1139,  —  Tenn.  — . 
Protection  and  rights  of  accused. 

2.  Pormittinu  the  state,  in  a  criminal 
prosecution,  to  ask  a  question  of  a  witne.<!s 
who  is  so  ill  that  the  court  thinks  it  would 
be  inhuman  to  subject  him  to  examiii:ition, 
and  whose  physician  ;9talcs  that  examinft- 
J5L.R.A.(N.S.) 


tion  might  result  fatally,  deprives  the  ac- 
cused of  tne  constitutional  right  to  be  con- 
fronted by  the  witnesses  against  hira,  al- 
though the  right  of  cross-examination  is  not 
expressly  denied,  since  the  risk  of  teroninat- 
ing  the  witness's  life  cannot  be  imposed 
upon  the  accused  as  a  condition  of  the  exer- 
cise of  his  right.  Wray  v.  State,  15:493, 
45  So.  607,  —Ala.  — .  (AnnoUted) 

Pleas. 

3.  A  plea  in  bar  to  a  criminal  prosecu- 
tion that  a  consular  court  (with  jurisdic- 
tion only  to  hold  a  preliminary  examination 
with  a  view  to  holdmg  accused  for  trial  in  a 
higher  court)  dismissed  the  charges  against 
defendant  and  served  upon  him  new 
charges  upon  which  he  was  held  to 
answer  before  the  court  now  trying 
him  does  not  necessarily  aver  an  ac- 
quittal of  the  charges  of  which  he  is  now 
accused,  but  is  consistent  with  the  conclu- 
sion that  the  consular  court  did  not  de- 
termine the  question  of  guilt  or  innocence, 
but  merely  required  a  new  complaint  to  be 
filed,  and  held  him  to  answer  before  the 
court  having  jurisdiction  of  the  cause. 
Price  V.  United  States,  15:1273, 156  Fed.  950, 
—  C.  C.  A.  — . 

Former  Jeopardy. 

Raising  question  of,  on  motion  for  a 

new  trial,   see  Appeal  and  Error, 

13. 
See  also  supra,  3. 

4.  The  discharge  of  a  jury  in  a  criminal 
case  on  Sunday,  if  unlawful,  and  thereby 
equivalent  to  an  acquittal,  will  not  entitle 
the  defendant,  afterwards  committed  on  a 
judicial  day  for  further  trial,  to  discbarge 
on  habeas  corpus,  since  the  unlawful  dis- 
charge of  the  jury  does  not  devest  the  trial 
court,  where  the  question  of  former  jeopardy 
must  be  determined,  of  jurisdiction.  Hov^ 
V.  Sheffner,  15:337,  03  Pac.  305,  — Wyo.  — 

(Annotated) 

CRUEIjTT. 

As  ground  for  divorce,  see  Divorce  and 
Separation,  3. 

CUSTODY. 

Of  children  of  divorced  persons.  Me 
Divorce  and  Separation,  7. 

CUSTODT  OF  THE  IjAW. 

Jurisdiction  over  property  in,  tee 
Courts,  6. 

CUSTOM. 

As  to  changing  ventilators  on  freight 
cars,  see  Carriers,  10. 

As  to  giving  warning  of  approaching 
car  to  men  working  near  street  car 
track,  see  Street  Railways,  7. 

DAMAGES. 

Grant  of  new  trial  in  suit  involving 
nominal  damages  only,  see  Appeal 
and  Error,  14. 

Breach  of  contract. 

1.  Venders  who  have  repudiated  their 
contract  to  ecU  (battels  cannot  object  to 
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tlie  computation  of  the  buyer's  damages  on 
the  theory  that  the  contract  was  executory, 
and  title  had  not  passed  to  the  buyer. 
Dripgs  V.  Bush,  15:  654,  115  K.  W.  985,  — 
Mich.  — . 

2.  A  manufacturer  of  a  composition  ma- 
terial used  in  making  combs,  who  in  filling 
an  order  for  tlie  material  by  name,  delivered 
an  article  of  inferior  quality,  liable  to  burst 
into  flame  in  the  ordinary  process  of  work- 
ing it,  which  fact  is  not  discoverable  by  in- 
spection, may,  under  his  implied  warranty 
of  equality,  be  liable  to  indenmify  the  pur- 
chaser for  loss  by  fire  caused  by  the  ignition 
of  the  material  during  ordinary,  careful,  and 
prudent  methods  of  using  it,  if  such  loss 
should  have  been  reasonably  anticipated. 
Leavitt  v.  The  Fiberloid  Co.  15:855,  82  N.  E. 
682,  196  Mass.  440. 

3.  For  breach  of  warranty  that  material 
used  in  manufacturer  will  not  ignite  in  the 
ordinary  course  of  manufacture  so  as  to 
cause  a  conflagration  in  the  shop  and  a  de- 
struction of  property,  the  result  of  which  is 
such  conflagration,  a  rule  of  damages  more 
liberal  than  the  difference  between  the  value 
of  the  material  delivered  and  that  called  for 
by  the  contract  must  prevail.  Leavitt  v. 
The  Fiberloid  Co.  15:855,  82  N.  E.  682,  196 
Mass.  440. 

Fraad. 

4.  The  measure  of  damages  for  false 
representations  as  to  the  circulation  of  a 
newspaper  to  eflect  a  sale  is  the  difference 
in  the  cash  receipts  of  the  business  as  it  ac- 
tually was  and  as  they  would  have  been  had 
the  circulation  been  as  represented.  Smith 
y.  Werkheiser,  15:1093,  115  N.  W.  964, 
— Mich.  — . 

Personal  Injuries. 

Mental  suffering  as  element  of  dam- 
ages, see  infra,  15. 

Limiting  damages  to  those  specified  in 
notice  of  injury,  see  Highways,  13. 

6.  Damages  for  decreased  earning  ca- 
pacity of  a  traveling  salesman  by  reason  of 
an  accident  cannot  be  based  on  the  facts  that 
he  was  made  lame  thereby  and  could  not 
visit  his  customers  as  readily,  and  that  he 
had  to  employ  an  assistant,  where  it  does 
not  appear  what  he  earned  under  these  con- 
ditions. Diamond  Rubber  Co.  v.  Harryman, 
15:775,  92  Jt'ao.  922,  —  Colo.  — . 

6.  Gross  commissions  received  by  a 
salesman  are  not  competent  in  any  event  as 
a  basis  for  estimating  probable  earnings 
while  he  is  incapacitated  for  work  by  reason 
of  an  accident;  nor  are  his  commissions  for 
the  sale  of  cigars  in  one  employment  a  suit- 
able basis  for  estimating  such  probable  earn- 
ings in  another  employment  for  the  sale  of 
a  different  brand  of  cigars  in  a  different 
territory.  Diamond  Kubber  Co.  v.  Harry- 
man,  15:775,  82  Pac.  922,  —  Colo.  — . 
Death. 

7.  An  administrator  authorized  by  Fla. 
Gen.  Stat.  1906,  §g  3145,  3146,  to  maintain 
an  action  for  the  wrongful  death  of  his  de- 
cedent, and  to  recover  the  dama|L;os  sustained 
by  reason  of  such  death,  is  entitled  to  recov- 
16L.K.A.(N.S.) 


er  the  value,  at  the  time  of  the  decedent's 
death,  of  the  prospective  earnings  and  sav- 
ings that  from  the  evidence  could  reasonably 
have  been  expected  to  bo  accumulated  by  the 
decedent  but  for  his  death.  Jacksonville 
Electric  Co.  v.  Bowden,  15:451,  45  So.  755, 
—  Fla.  — .  (Annotated) 

8.  In  an  action  brought  by  a  husband 
whose  wife  was  fatally  injured  by  the  neg- 
ligence of  the  defendant  carrier,  the  dam- 
ages recoverable  by  him  consist  of  the 
amount  which  he  necessarily  expended  for 
medical  attendance,  medicine,  and  hospital 
fees  for  the  wife,  and  damages  for  the  loss 
of  her  services  and  society  between  the  dates 
of  her  injury  and  death,  where  her  admin- 
istrator has  recovered,  in  a  separate  action 
for  the  benefit  of  the  statutory  beneficia- 
ries, the  damages  resulting  from  her  death. 
Mageau  v.  Great  Northern  R.  Co.  15:511, 
115  N.  W.  651,  —  Minn.  — . 
Conversion. 

9.  The  measure  of  damages  for  conver- 
sion en  route,  by  a  stranger,  of  property  in 
posession  of  a  carrier  for  transportation, 
may  be  measured  by  its  value  at  destination 
less  transportation  and  selling  expenses,  and 
is  not  limited  to  its  value  at  the  place  of 
conversion  or  nearest  market;  and  the  lack 
of  information  on  the  part  of  the  wrongdoer 
as  to  the  particular  destination  of  the  prop- 
erty is  immaterial.  Wallingford  v.  Kaiser, 
15:1116,  84  N.  E.  295,  191  N.  Y.  392. 
Eminent  domain  cases. 

Right  to  recover  for  consequential  in- 
juries from  changing  street  grade, 
see  Highways,  3. 

10.  The  owner  of  two  blocks  of  land,  a 
portion  of  which  is  condemned  by  a  rail- 
road company  for  its  corporate  use,  is  en- 
titled to  compensation  according  to  the 
most  advantageous  and  profitable  use  he 
could  make  of  his  property;  and  his  entire 
holding  will  not  be  treated  as  a  farm  in  or- 
der to  minimize  his  damages.  Missouri,  K. 
&  T.  R.  Co.  V.  Roe,  15:679,  94  Pac.  259,  — 
Kan.  —  (Annotated) 

11.  A  city,  in  causing  the  construction  oi 
an  approach  to  a  bridge  over  a  canal  which 
was  enlarged  and  maintained  by  a  water 
power  company  across  a  public  street  un- 
der a  contract  giving  the  city  drainage 
rights,  and  apportioning  the  burden  of  con- 
struction and  maintenance  of  bridges,  does 
not  proceed  under  its  charter  power  over  its 
streets,  or  to  erect  bridges,  so  as  to  require 
compensation  for  the  resulting  injury  to 
private  property  to  be  measured  by  the  rule 
governifig  the  taking  of  property  for  public 
use  under  its  charter  powers.  Ranson  t. 
Sault  Ste.  Marie,  15:49,  107  N.  W.  439,  143 
Mich.  861. 

12.  Upon  the  question  of  damages  to  be 
awarded  abutting  owners  for  the  condemna- 
tion by  an  interurban  railway  of  the  right 
to  operate  cars  along  the  tracks  of  a  street 
railway  operated  under  a  limited  franchise, 
the  fact  that  the  right  to  continue  the  tracks 
was  made  perpetual  should  be  taken   into 

I  consideration,   and    also,    in    mitigation   of 
damages,  the  fact  of  the  existence  of  the 
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street  railway,  which  under  its  franchise, 
must  continue  to  operate  the  road  for  a  con- 
siderable period  of  time.  Gosa  v.  Milwau- 
kee Light,  Heat,  &  Traction  Co.  15:531,  114 
N.  W.  815,  —  Wis.  — .  (Annotated) 

13.  The  jury  cannot  be  permitted  to  con- 
sider the  question  of  setting  off  of  special 
benefits  against  the  damages  to  be  allowed  to 
abutting  property  owners  for  the  construc- 
tion of  an  interurban  railway  in  a  city  street 
where  no  such  benefits  are  shown  by  the  evi- 
dence. G^sa  v.  Milwaukee  Light,  Heat  & 
Traction  Co.  15:  531,  114  N.  W.  815,  —  Wis. 

14.  The  operation  of  a  street  railway 
along  a  street  cannot  be  considered  as  a 
benefit  to  be  set  off  against  the  damages  to 
be  awarded  abutting  property  owners  upon 
the  condemnation  of  the  right  to  operate 
interurban  cars  along  the  railway  tracks 
where  the  duty  to  operate  the  street  cars 
will  continue  under  the  street-railway  fran- 
.chise  after  the  acquisition  of  rights  by  the 
interurban  company.  Gosa  v.  Milwaukee 
Light,  Heat,  &  Traction  Co.  15:531,  114  N. 
W.  815,  —  Wis.  — . 

Mental  anguish. 

15.  Mental  suffering  is  not  an  element 
of  damages  for  an  accidental  injury  re- 
sulting in  the  slight  shortening  of  a  person's 
leg, — ^a  disfigurement  which  cannot  render 
his  presence  objectionable  to  any  person  or 
make  him  an  object  of  pity  or  ridicule.  Dia- 
mond Rubber  Co.  v.  Harryman,  15:775,  92 
Pac.  922,  —  Colo.  — .  (AnnoUtcd) 

16.  Damages  cannot  be  recovered  for 
mental  suffering  for  nondelivery  of  a  tele- 
gram in  time  to  enable  the  sendee  to  at- 
tend the  funeral  of  one  to  whom  he  was 
about  to  be  married,  but  to  whom  he  was 
not  in  the  slightest  degree  related.  Ran- 
dal V.  Western  U.  Teleg.  Co.  15:  277,  107 
S.  W.  235,  32  Ky.  L.  Rep.  869.  (Annotated) 

DANGEIKOtJS  AGENCY. 

Negligence  as  to,  see  Negligence,  2,  S. 

DANOEjnOlTS    PREMISES. 

Negligence  as  to,  see  Negligence,  2. 

DEAIjER. 

Warranty  of  fitness  by,  see  Sale,  2-4. 

DEATH. 

Effect  of,  to  take  contract  out  of  stat- 
ute of  frauds,  see  Contracts,  8. 

Measure  of  damages  for,  see  Damages, 
7,  8. 

Sufficiency  of  evidence  of  cause  of,  see 
Evidence,  35. 

Action  for,  by  administrator  as  bar  to 
husband's  right  of  action,  see  Judg- 
ment, 9. 

Amending  pleadings  so  as  to  count  on 
statutory  action  for,  see  Pleading, 
2. 

Sufficiency  of  allegations  in  action  for, 
see  Pleading,  9,  10. 

Question   for  jury  as  to  cause  of,  see 
Trial,  8,  9,  19. 
15L.R.A.CN.S.) 


Nonsuit  in  action  for  causing,  see  Trial, 
24,  25. 

A  new  and  distinct  cause  of  action  ia 
given  by  a  statute  permitting  recovery  for 
death  resulting  from  personal  injuries,  the 
old  common-law  action  allowing  recovery 
only  for  conscious  suffering  up  to  the  time 
of  death.  Anderson  v.  Wetter,  15: 1003,  69 
Atl.  106,  —  Me.  — . 

DEBTOR  AND  CREDITOR. 

Right  to  attack  fraudulent  conveysBBe, 

see   Fraudulent  Conveyances. 
As  to  creditors'  bills,  see  Crediton*  BilL 

DECEIT. 

See  Fraud  and  Deceit. 

DEOIiARATIONS. 

Evidence  of,  see  Evidence,  20-23. 

In  pleadings,  see  Pleading,  3-13,  19-22. 

DECREE. 

See  Judgment. 

DEEDS. 

Cancelation  of,  see  Cancelation  of  In- 

strumenta. 
Intent    to    compromise    doubtful    right 

shown    by,    see    Compromise    and 

Settlement. 
Nature  of  estate  created  by  will,   see 

Wills,  6,  6. 

1.  A  deed  conveying  part  of  a  lot  lying 
west  of  the  boundaries  of  a  railroad  is  prop- 
erly construed  to  mean  that  part  of  the  lot 
outside  and  west  of  the  right  of  way.  Illi- 
nois C.  R.  Co.  V.  Hasenwinkle,  15:129,  83  N. 
E.  81S,  232  111.  224. 

2.  Deeds  conveying  rights  of  flowage,  al- 
though absolute  in  form,  do  not  convey  the 
right  to  flow  according  to  their  strict  letter 
when  there  is  no  use  for  the  water  and  when 
the  flowage  would  be  detrimental  to  the  serv- 
ient estate,  since  the  right  conveyed  is  only 
an  unlimited  reasonable  use  of  the  privilege. 
Chapman  v.  Newmarket  Mfg.  Co.  15:  39a, 
68  Atl.  868,  74  N.  H.  424.       (AnnoUted) 

DE  FACTO  OFFICERS. 

See  Officers. 

DEFAtJI/T. 

Judgment  by,   see  Judgment,   A. 

DEFENSE. 

By    person    committing    homicide,   MS 

Homicide,  3,  4. 
Statutory  authority  as,  see  Railroads,  L 

DEFINITENESS. 

Of  contract,  see  Contracts,  1. 

DEFINITIONS. 

Graft,  see  Graft. 
Judicial  officer,  see  Bribery,  I. 
Proximate  cause,  see  Proximate  Oanse, 
1. 
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DKIiEGATIGX  OF  POWER. 

By  city  council,  see  Municipal  Corpora- 
tions, 4. 
See  also  Constitutional  Law,  3. 

VEMVKRER. 

To  pleading,  see  Pleading,  1,  19-22. 
To  evidence,  see  Trial,  29. 

SBPOSITS. 

Succession  tax  on  deposits  in  foreign 
savings  banlc,  see  Taxes,  13. 

DBPOT. 

City's  authority  to  prevent  solicitation 
of  patronage  at,  see  Municipal  cor- 
porations, 6-8. 

See  Wills. 

DUtEOTION  OF  VERDIOT. 

See  Trial,  26-28. 

DISBARMENT. 

Of  attorney,  see  Attorneys,  1,  2. 

DX80HAROE. 

Of  jury  as  former  acquittal,  see  Crimi- 
nal Law,  4. 

DISCOVERT  AND  INSPECTION. 

Discretion  as  to  requiring  physical  ex- 
amination, see  Appeal  and  Error, 
II,  12. 

DISCRETION. 

In  refusing  leave  to  file  information 
in  nature  of  quo  warranto,  see  Quo 
Warranto,  2. 

DISCRETIONARY  MATTERS. 

Reversible  error  in,  see  Appeal  and  Er- 
ror, 11-14. 

DISCRIMINATION. 

Unconstitutionality  of,  see  Constitution- 
al Law,  5-11. 

Between  members  of  secret  societies  in 
schools,  see  Schools,  I. 

DISEASE. 

In  plants,  state's  power  to  adopt  regula- 
tions to  prevent  spread  of,  see  Com- 
merce, 2. 

Judicial  notice  that  plants  have  oon- 
municable  diseases,  see  Evidence, 
1. 

DISFIOUREBfENT. 

Mental  suffering  as  element  of  damages 
for  causing,  see  Damages,  IS. 

DISMISSAIj. 

The  fact  that  a  statute  of  set-offs 
permits  judgment  to  be  taken  by  the  defend- 
ant for  a  balance  found  due  him  does  not 
preclude  the  plaintiff  from  taking  a  nonsuit, 
or  from  dismissing  his  case  at  any  time  he- 
fore  verdict,  where  the  right  is  not  denied  by 
statute,  although  defendant  has  interposed  a 
counterclaim  entitling  him  to  affirmative  re- 
16L.R.A.(N.S.) 


lief.     Huffstutler  v.  Louisville  Packing  Co. 
15:  340,  46  So.  418,  —  Ala.  — . 

(Annotated) 

DISSOLUTION. 

Of  partnership,  see  Partnership. 

DISTRIBUTION. 

Of  decedent's  estate,  see  Executors  and 
Administrators. 

DISTRICT    AND    PROSECUTING    AT- 
TORNEY. 

Mandamus  to  enforce  duty  of,  see  Man- 
damus. 

Duty  to  allow  petition  for  quo  war- 
ranto, see  Quo  Warranto. 

DITCH. 

Right  to  have  water  flow  through,  for 
irrigation,  sec  Waters,  3. 

DIVERSION. 

Of  waters,  see  Waters,  1,  2. 

DIVORCE  AND  SEPARATION. 

Finality  of  decree  for,  see  Appeal  and 
Error,  1. 

Right  of  wife  to  reach  husband's  assets 
after  decree  for  separate  mainte- 
nance, see  Husband  and  Wife,  4,  6. 
Salt   and    Jurisdiction    thereof. 

Invalidity  of  decree  for  alimony 
against  defendant's  guardian,  see 
Judgment,  1. 

Conclusiveness  of  decree  pro  confesso, 
sec  Judgment,  4. 

Enforcement  of  judgment  for  alimony, 
see  Judgment,  19. 

Reference  in  suit  for  divorce,  see  Ref- 
erence, 5. 

1.  In  a  suit  for  divorce,  although  the 
complainant  and  defendant  only  are  nominal 
parties  theteto,  the  government  in  a  sense 
is  also  a  party  whose  duty  it  is  to  see  that 
public  morals  and  the  welfare  of  the  entire 
community  are  protected.  Hancock  v.  Han- 
cock, 15:  670,  45  So.  1020,  —  Fla.  — . 

2.  It  is  the  duty  of  the  court  to  refuse 
a  decree  of  divorce  unless  satisfied  of  the 
sufficiency  of  the  allegations,  as  also  of  the 
truth  of  the  evidence,  to  establish  one  of 
the  statutory  grounds  for  divorce.  Han- 
cock V.  Hancock,  15:  670,  45  So.  1020,  — 
Fla.  — . 

Grounds   for. 

Sufficiency  of  allegations  as  to  cruelty, 
see  Pleading  14. 

3.  Divorce  on  the  ground  of  extreme 
cruelty  will  be  denied  where  there  is  no  ac- 
tual violence,  unless  the  treatment  or  abuse 
or  neglect  or  bad  conduct  complained  of  is 
such  as  damages  health  or  renders  cohabi- 
tation intolerable  or  unsafe,  or  unless  there 
are  threats  of  mistreatment  of  such  flagrant 
kind  as  to  cause  reasonable  and  abiding  ap- 
prehension of  bodily  violence,  so  as  to  ren- 
der it  impracticable  to  discharge  marital 
duties.  Hancock  v.  Hancock,  15:  670,  45  So. 
1020,  —  Fla.  — . 

4.  Mere  indiscreet  or  imprudent  conduct 
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and  relations  with  young  men  on  the  part 
of  a  married  woman,  all  embraced  under 
the  general  term  "flirting,"  is  not  cause  for 
divorce.  Hancoclc  v.  Hancock,  15:  670,  45 
So.  1020,  —  Fla.  — . 

6.  It  is  not  the  policy  of  the  law  to 
grant  a  divorce  for  a  postnuptial  cause, 
short  of  marital  infidelity,  when  the  cause 
does  not  in  fact  render  one  of  the  parties 
incapable  of  performing  the  dutiei  incident 
to  the  marriage  status.  Hancock  t.  Han- 
cock, 15:  670,  45  So.  1020,  —  Pla.  — . 
Alimony  and  suit  money. 

Invalidity  of  decree  for,  against  de- 
fendant's guardian,  see  Judgment, 

Enforcement  of  judgment  for,  see  Judg- 
ment, 10. 

Trial  of  collateral  issue  raised  by 
guardian's  motion  to  set  aside  or- 
der for  payment  of,  see  Trial,  1. 

6.  Suit    money    and    alimony    may    be 
awarded  against  defendant  in  a  divorce  pro- 
ceeding against   a  spendthrift.     Sturgis  t. 
Sturgis,  15:  1034,  93  Pac.  696,  —  Or.  — . 
Cnstody  of  children. 

7.  A  husband  who  has  obtained  a  judg- 
ment of  final  divorce,  awarding  him  the  un- 
conditional custody  of  the  minor  children  of 
the  marriage,  is  without  legal  capacity  to 
abdicate  his  trust  by  a  subsequent  agree- 
ment with  his  divorced  wife;  and  such  an 
agreement,  purporting  to  vest  in  her  the 
temporary  or  conditional  custody  of  the 
children,  cannot  operate  as  a  bar  to  his  re- 
covering possession  of  them.'  Farr  v.  Emuy, 
15:  744.  46  80.  112,  _  La.  — . 

(Annotated) 

DOGS. 

Burial  of,  in  cemetery,  see  Cemeteries; 
.  Injunction,  1. 

DOUBLE  TAXATION. 

See  Taxes,  2-S. 

DRUMMERS. 

City's  authority  to  prohibit  solicitation 
of  patronage  at  depots  by,  see  Mu- 
nicipal Corporations,  5-8. 

DtTE  PROCESS  OF  LAW. 

See  Constitutional  Law,  10,  12-21. 

DYING  DEOLAK.'VTIONS. 

Admissibility  of,  see  Evidence,  23. 
Admissibility  of,  as  against  general  ob- 
jection, see  Trial,  4. 

EASEMENTS. 

Necessity  of  pleading  and  proof  in  suit 
for  injunction  to  protect  easement, 
see  Injunction,  18. 
Right  to  have  water  flow  through  irriga- 
tion ditch,  see  Waters,  3. 

EIGHT-HOUR  LAW. 

As  interference  with  commerce,  see  Com- 
merce, 5,  0. 
I6L.R.A.(N.8.) 


EJECTION. 

Of  passenger,  see  Carriers,  7. 

EJECTMENT. 

Effect  of  remedy  by,  on  right  to  resort 
to  equity,  see  Equity,  2. 

ELECTION. 

Between  counts,  see  Trial,  2. 

ELECTION  OF  REMEDIES. 

A  trustee  in  bankruptcy,  who,  with 
full  knowledge  of  the  facts,  institutes  pro- 
ceedings to  reach  money  concealed  by  the 
bankrupt,  and  obtains  an  order  for  a  sum 
found  by  charging  the  bankrupt  with  the 
whole  of  a  sum  received  by  him  for  accounts 
sold  with  intention  to  'defraud  creditors, 
thereby  elects  to  confirm  the  sale,  and  is 
precluded     from     subsequently     proceeding 

Xinst  the  transferee  to  recover  possession 
;he  accounts.     Thomas  v.  Sugerman,  15: 
ia67,  167  Fed.  669,  —  C.  C.  A.  — . 

ELECTRIC    LIGHTS. 

Electric  lighting  plant  for  city,  Bee 
Municipal  Corporations,  11-13,  18. 

ELECTRIC  RAILROAD. 

Question  for  jury  as  to  contributory 
negligence  on  track,  see  Trial,  17. 

Question  for  jury  as  to  negligence  of, 
see  Trial,  15. 

Extent  of  abutting  owner's  recovery 
for  permitting  use  of  street  car 
tracks  for  interurban  railway,  see 
Damages,  12-1-L 

ELEVATORS. 

Liability  for  injury  to  employee  oper- 
ating, see  Master  and  Servant,  2,  3. 

Master's  liability  for  negligence  of  op- 
erator, see  Master  and  Servant,  12. 

Contributory  negligence  of  boy  riding 
on,  see  Negligence,  4. 

Instruction  as  to  master's  failure  to  in- 
close, see  Trial,  36. 

1.  A  boy  who,  with  the  knowledge  or 
implied  consent  of  an  elevator  operator, 
rides  on  top  of  the  car,  is  not  a  trespasser, 
either  while  riding  or  while  trying  to  get  off. 
Davis  v.  Ohio  Valley  Bkg.  k  T.  Co.  15:  402, 
106  S.  W.  843,  —  Ky.  — . 

2.  It  is  the  duty  of  an  elevator  operator 
who  knows  that  a  boy  is  riding  on  top  of 
the  car  to  use  ordinary  care  to  prevent  his 
injury,  even  if  the  latter  is  treated  as  a 
trespasser;  and  the  master  is  liable  for  the 
former's  failure  to  do  so.  althnugli  at  the 
precise  moment  of  the  injury  the  operator 
may  not  actually  know  the  boy  is  in  dan- 
ger, where  he  can  ascertain  that  fact  by 
looking.  Davis  v.  Ohio  Valley  Bkg.  &  T.  Co. 
15:  40a,  106  S.  W.  843,  —  Ky.  — . 

(Annotated) 

3.  The  liability  of  a  master  for  the  kill- 
ing of  a  person  by  the  negligent  starting  of 
an  elevator  is  not  affected  by  the  fact  that 
the  operator  of  the  car  is  a  boy,  but  is  tested 
by  the  latter's  acts  as  measured  by  the 
standard  that  would  be  applied  in  the  eaan 
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of  a  careful  and  experienced  man.  Davis  v. 
Ohio  Valley  Bkg.  &  T.  Co.  15:  40a,  106  S.  W. 
843,  —  Ky.  — . 

EMINENT  DOMAIN. 

Adverse  possession  after  condemnation, 
see  Adverse  Possession,  3. 

Amount  of  recovery  in  condemnation 
proceedings,  see  Damages,  10-14. 

Limitation  of  action  by  heirs  to  compel 
appropriation  of  land,  see  Limita- 
tion of  Actions,  1. 

Ci^B  lien  for  public  improvements  on 
property  condemned  for  other  pur- 
poses, see  Public  Improvements,  3, 
4. 

For  what  pnrpose. 

1.  The  mining  of  gold  to  be  applied 
wholly  to  the  private  use  of  the  miner  is 
not  a  public  purpose  for  which  the  injury  of 
private  property  may  be  lawfully  author- 
ized. Sutter  County  v.  Kicols,  15:  16 16,  93 
Pac.  872,  —  Cal.  — .  (Annotated) 
Procedure. 

First  raising  question  as  to  notice  on 
appeal,  see  Appeal  and  Error,  15. 

2.  Kotice  of  a  condemnation  proceeding 
g^ven  to  "J.  H.  Burtis"  is  to  be  taken  to 
be  the  same  as  if  given  to  J.  Burtis,  the 
first  letter  being  regarded  as  an  abbreviation 
of  the  Christian  name  beginning  with  the 
letter  "J."  Illinois  C.  R.  Co.  v.  Hasen- 
winkle,  15:  "9,  83  N.  E.  815,  232  111.  224. 

3.  A  mistake  in  the  middle  initial  of 
the  owner  of  land  condemned  for  railroad 
purposes,  making  the  name  correspond  with 
that  of  another  person,  does  not  invalidate 
the  company's  title  to  the  land,  where  it 
sufficiently  appears  from  the  record  that 
the  real  owner  was  a  party  to  the  proceeding 
and  the  one  upon  whom  the  service  was 
made.  Illinois  C.  R.  Co.  v.  Hascnwinkle, 
15:  139,  83  N.  E.  815,  232  III.  224. 

(Annotated) 
'What  constitntes  a  taking. 

4.  The  construction  of  a  bridge  ap- 
proach in  a  public  street  in  such  a  way  as  to 
destroy  the  access  to  abutting  property  and 
impound  snow  and  water  thereon  is  a  taking 
for  which  compensation  must  be  made.  Ran- 
son  ▼.  Sault  Ste.  Marie,  15:  49,  107  K.  W. 
439,  143  Mich.  661.  (Annotated) 

ENOINEEaiINO  QrKSTION. 

Setting  crooked  trolley  pole  nearer 
track  than  others  as,  see  Master 
and  Servant,  6. 

EQUAI;    PKOTECTION    AND    PRIVI- 
liEGES. 

See  Constitutional  Law,  6-11. 

KQtJITV. 

Review  of  chancellor's  findings,  see  Ap- 
peal and  Error,  23. 

Cancelation     of     instruments      in,     see 
Cancelation  of  Inslrumonts. 
16LJLA.(N.S.) 


Jurisdiction  and  practice  in  particular 
cases,  see  Cloud  on  Title;  Cred- 
itors' Bill;  Discovery  and  Inspec- 
tion; Injunction;  Specific  Perform- 
ance. 

Jurisdiction  to  cancel  instrument,  see 
Cloud  on  Title,  2. 

Jurisdiction  to  set  aside  sale  for  fraud, 
see  Fraud  and  Deceit,  1. 

Question  for  jury  in  equitable  action, 
see  Trial,  12. 

1.  Equity  has  no  jurisdiction  of  a  bill 
brought  solely  for  the  construction  of  a  will 
which  disposes  merely  of  legal  estates.  Hart 
V.  Darter,  15:  599,  58  S.  E.  590,  107  Va. 
310.  (Annotated) 

2.  A  lessee  having  a  present  interest  in 
the  term,  but  out  of  possession,  cannot 
maintain  a  bill  in  equity  against  a  trespas- 
ser in  possession  to  establish  title,  acquire 
possession,  remove  a  cloud,  for  an  account- 
ing and  an  injunction,  since  be  has  a  com- 
plete and  adequate  remedy  at  law  by  eject- 
ment. Johnston  v.  Corson  Gold  Min.  Co. 
15:  1078,  167  Fed.  145,  —  0.  0.  A.  — . 

ESCHEAT. 

Due  process  in,  see  Constitutional  Law, 
19. 

1.  One  who,  in  good  faith  and  for  a 
valuable  consideration,  buys  corporation 
land  before  an  action  has  been  brought  to 
establish  an  escheat  to  which  it  is  subject, 
because  the  corporation  has  held  it  when  it 
was  unnecessary  to  its  purposes,  contrary 
to  the  provisions  of  the  Constitution,  ac- 
quires an  indefeasible  title  to  it,  although 
the  state  is  authorized  by  statute  to  take 
possession  or  sue  for  its  recovery,  without 
office  found.  Louisville  School  Board  ▼. 
King.  X5:  379.  107  S.  W.  247,  —  Ky.  — . 

2.  A  judgment  in  some  form  declaring 
an  escheat  must  be  obtained  before  the 
state  can  get  property  subject  to  forfeiture, 
although  a  statute  declares  that  the  com- 
monwealth may  enter  upon  and  take  posses- 
sion of  the  land.  Ixiuisville  School  Board 
V.  King,  15:  379,  107  S.  W.  247,  —  Ky.  — . 

(Annotated) 

ESTOPPEIi. 

To  rely  on  statute  of  frauds,  see  Con- 
tracts, 6. 

Of  insurance  company,  see  Insurance, 
8,  9. 

By  judgment,  see  Judgment,  4-9. 

1.  A  child  of  a  life  tenant  cannot,  dur- 
ing her  lifetime,  assert  as  her  "heirs"  an 
estoppel  against  disturbance  of  a  distribu- 
tion to  her  and  her  heirs  of  property  inef- 
fectually devised  either  on  his  own  account 
or  by  her  assertion  of  it  on  his  behalf,  since 
he  cannot  identify  himself  as  "heirs,"  at 
least  where  he  has  not  been  induced  to  do, 
or  forbear  doing,  anything  by  the  conduct  of 
another,  to  furnish  the  foundation  of  an  es- 
toppel. (Jerard  v.  Boecher,  15:  900,  68  Atl. 
438,  —  Conn.  — . 

2.  A  litigant  having  been  sued  in  the 
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circuit  court  of  the  United  States  as  a  resi- 
dent of  Illinois,  and  Iiaving  obtained  the 
benefit  of  an  exception  to  tlie  effect  that  he 
lias  his  domicil  in  Louisiana,  cannot  be 
heard,  when  sued  at  such  domicil,  to  plead 
to  the  jurisdiction  of  the  state  court  on 
the  ground  that  he  is  domiciled  in  Illinois. 
Caldwell  v.  Morris,  15:  4^3,  45  80.  927,  — 
La.  — .  (Annotated) 

3.  The  fact  that  county  officers  had 
knowledge  that  county  funds  were  illegally 
deposited  in  pursuance  of  a  course  of  busi- 
ness carried  on  for  several  years  without 
objection  will  not  estop  the  county  from 
pursuing  such  moneys  as  trust  funds. 
Crawford  County  Comrs.  v.  Strawn,  15:  iioo, 
157  Fed.  49,  —  C.  C.  A.  — . 

EVAPORATION. 

Duty  to  prevent  loss  of  water  by,  see 
Waters,  2. 

EVIDENCE. 

Constitutionality  of  statutes  as  to,  see 
Constitutional  Law,  21. 

Objecting  to,  after  overruling  of  de- 
murrer to  complaint,  see  Pleading, 
22. 

Reception  of,  on  trial,  see  Trial,  3, 
4. 

Sufficiency  of,  to  give  to  jury,  see  Trial, 
5,  6. 

Demurrer  to,  see  Trial,  29. 

Instruction  limiting,  see  Trial,  34. 

Judicial  notice. 

1.  A  court  may  take  judicial  notice  of 
the  fact  that  trees  and  other  forms  of  plant 
life  are  subject  to  destructive  communicable 
diseases.  State  ex  rel.  Hawley  v.  Nelson, 
15:  138,  116  N.  W.  93,  —  S.  D.  — . 

2.  The  courts  will  take  judicial  notice 
of  the  route  of  a  railroad  which  has  been 
built  and  operated,  for  a  number  of  years, 
from  one  station  to  another  within  the 
state,  and  of  the  fact  that  for  a  great  por- 
tion of  the  distance  between  such  stations, 
the  road  extends  beyond  the  boundaries  of 
the  state,  and  again  returns  into  it.  Pat- 
terson v.  Missouri  P.  Coal  Co.  15:  733,  94 
Pao.  138,  —  Kan.  — . 
Presnmptlons  and  burden  of  proof. 

Presumption  as  to  trust  funds  in  bank, 

see  Banks,  3. 
Presumption    attending    proceeding    in 

division  of  circuit  court,  see  Courts, 

1. 
What    destroys    presumption    of    prob- 
able   cause    for    prosecution,    see 

Malicious   Prosecution. 
Presumption  of  negligence  from  failure 

to  inclose  elevator,  see  Master  and 

Servant,  2. 
See  also  infra,  33;  Injunction,  lb. 

3.  In  an  action  on  a  policy  of  fire  in- 
surance providing  that,  in  the  event  of  a 
disagreement  between  the  parties  to  the 
contract  as  to  the  amount  of  loss,  the  same 
shall  be  ascertained  by  appraisers,  and  that 
the  loss  shall  not  become  payable  until 
sixty  days  after  the  notice,  ascertainment, 
15L.R.A.(N.S.) 


and  proof  of  loss  required  in  the  policy 
have  been  furnished  to  the  insurer,  tbe 
burden  lies  upon  the  insured  to  show  that 
he  has  on  his  part  performed  or  olTered  to 
perform  the  condition  as  to  the  appraisal. 
Graham  y.  German  American  Ins.  Co.  15: 
I05S,  79  N.  E.  930,  75  Ohio  St.  374. 

4.  In  an  action  to  foreclose  a  mechan- 
ics' lien,  where  the  defendant  seeks  to  de- 
feat the  plaintifT's  right  of  recovery  by 
showing  that  the  material  was  fumisbetl  on 
two  separate  and  distinct  contracts,  aud 
that  the  lien  therefor  was  not  filed  in 
time  to  secure  the  claim  for  the  material 
furnished  on  the  first  contract,  the  bur- 
den of  proof  is  on  the  defendant  to  show 
either  that  the  plaintiff  had  actual  no- 
tice that  the  material  was  furnished  and 
used  on  two  separate  contracts,  or  else  to 
show  such  circumstances  as  would  impute 
to  plaintiff  constructive  notice,  and  put 
him  on  his  inquiry  to  ascertain  if  two  or 
more  contracts  did  in  fact  exist.  Valley 
Lumber  &  Mfg.  Co.  v.  Driessel,  15:  299,  93 
Pac.  765,  13  Idaho,  682. 

5.  Upon  objection  to  the  probate  of  a 
will  for  lack  of  testamentary  capacity  and  ■ 
absence  of  due  execution  and  attestation, 
proponents  have  the  burden  of  establish- 
ing them,  where  the  statute  granting  the 
right  to  make  a  will  excepts  persons  of  un- 
sound mind.  Steinkuehler  v.  Wempner,  15: 
673,  81  N.  E.  482,  —  Ind.  — . 

6.  The  intention  to  evade  the  local  ex- 
emption laws  is  necessarily  presumed  where 
a  creditor  resorts  to  the  courts  of  another 
state  to  collect  a  debt  from  a  debtor  re- 
siding in  the  same  city  with  himself,  by 
attachment  of  his  wages,  where  the  em- 
ployer also  has  an  office  and  is  doing  busi- 
ness in  the  same  city,  and  the  local  courts 
are  open  and  accessible.  Wierse  v.  Thomas, 
15:  1008,  69  S.  E.  58,  145  N.  C.  261. 

7.  As  a  general  rule  the  omission  by  a 
party  to  produce  important  testimony  re- 
lating to  a  fact  of  which  he  has  knowledge, 
and  which  is  peculiarly  within  his  own  reach 
and  control,  raises  the  presumption,  open 
to  explanation  of  course,  that  the  testimony, 
if  produced,  would  be  unfavorable  to  him. 
Fowler  Packing  Co.  v.  Enzenperger,  15:  784, 
94  Pac.  995,  —  Kan.  — . 

8.  The  burden  of  showing  that  cohab- 
itation between  a  man  and  a  woman,  which 
was  illicit  in  its  inception,  became  there- 
after lawful  by  reason  of  a  contract  of  mar- 
riage entered  into  between  them,  rests  upon 
the  party  asserting  the  fact  of  such  agree- 
ment. Drawdy  v.  Hesters,  15:  igo,  60  S.  E. 
461,  —  Ga.  — . 

9.  If  cohabitation  between  a  man  and  a 
woman  is  shown  to  have  been  illicit  in  its 
inception,  the  illicit  relation  will  be  pre- 
sumed to  have  continued  throughout  the 
period  of  cohabitation  in  the  absence  of 
proof  to  the  contrary;  but  such  presump- 
tion may  be  overcome  by  direct  or  circum- 
stantial evidence  affirmatively  showin"  that, 
pending  the  illicit  relation,  the  parties  en- 
tered into  an  agreement  to  become  husband 
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and  wife,  and  thereafter  continued  the  co- 
liabitation  in  tlie  new  relation.  Drawdy  v. 
Hesters,  15:  igo,  60  S.  E.  451,  —  Ga.  — . 

10.  Tiiat  a  conductor  of  a  train  was  not 
responsible  for  the  negligent  liilling  of  a  per- 
son at  a  higli  way  crossing  cannot  be  assumed 
because  it  was  not  his  duty  to  keep  a  loolc- 
out  for  persons  at  such  places,  dinger  v. 
Chesapcal<e  &  O.  R.  Co.  15:  998,  109  S.  W. 
315,  —  Ky.  — . 

11.  In  an  action  against  a  street  rail- 
way company  to  recover  damages  for  its 
negligence  resulting  in  the  death  of  one 
injured  at  a  street  crossing,  the  burden  of 
proving  contributory  negligence  rests  upon 
the  railway  company.  Pilmer  v.  Boise 
Traction  Co.  15:  354,  04  Pac.  432,  —  Idaho, 

12.  Twenty  years'  possession  by  lessees 
of  the  commonwealth  of  a  pond  which  was 
in  private  ownership  is  prima  facie  evidence 
of  an  acquisition  of  the  title  by  the  public 
by  prescription.  Malone  ex  rel.  Harbor  & 
Land  Comrs.  v.  Ellis,  15:  iiao,  84  N.  E.  430, 
—  Mass.  — . 

13.  The  fact  that  a  prisoner  was  ad- 
judged guilty  of  contempt  without  notice  or 
hearing  will  be  inferred  in  the  absence  of 
the  narration  of  facts  to  the  contrary  in 
the  judgment,  notwithstanding  the  use  of 
terms  therein  such  as,  "this  court  was  of 
the  opinion,"  etc.,  and,  "this  court  doth  find 
INS  a  fact,"  etc.  Ex  parte  Clark,  15:  389, 
106  S.  W.  990,  208  Mo.  121. 

14.  If  an  article  published  is  libelous 
per  «e,  the  proof  of  the  publication  makes  a 
prima  facie  case;  and  it  is  for  the  defend- 
ant to  offer  such  proof  as  he  may  desire, 
showing  the  truth  of  the  article  published, 
and  that  the  same  was  published  with  good 
motives  and  for  justifiable  ends.  State  v. 
Sheridan,   15: 497,   93   Pac.   656,  —   Idaho, 

Demonstrative  evidence;  photographs. 

Conclusiveness  of,  see  infra,  42. 
15.  Photographs,  duly  verified,  are  ad- 
missible in  evidence  as  aids  to  the  jury  in 
arriving  at  an  understanding  of  the  evi- 
dence, or  of  the  situation  or  condition  or 
location  of  objects  or  premises,  material 
and  relevant  to  the  issues.  Higgs  v.  Min- 
neapolis, St.  P.  &  St.  Ste.  M.  R.  Co.  15:  1162, 
114  N.  W.  722,  —  N.  D.  — . 
Parol. 

16.  Evidence  of  an  oral  guaranty  is  ad- 
missible in  an  action  based  upon  a  contract 
contained  in  an  order  letter  and  a  bill  of 
the  parcels  delivered,  since  the  letter  and 
bill  are  not  of  such  a  formal  character  as  to 
indicate  that  all  previous  negotiations  were 
merged  in  them.  Leavitt  v.  The  Fiberloid 
Co.  15:  855,  82  N.  E.  682,  196  Mass.  440. 

17.  Upon  the  question  of  the  interpreta- 
tion of  unambiguous  written  contracts  be- 
tween a  mortgagor  and  an  assignee  of  the 
mortgage,  evidence  of  transactions  between 
mortgagor  and  the  original  mortgagee  is  not 
admissible.  Bartlctt  Estate  Co.  v.  Fair- 
haven  Land  Co.  15:  590,  94  Pac.  900,  — 
Wash.  — . 

16LJI^(N.S.) 


Opinions  and  conclusions. 

18.  A  question  whether  a  payment  was 
made  to  accommodate  one  person  or  another 
calls  for  the  mere  opinion  of  the  witness 
to  whom  it  is  propounded,  and  the  court 
may  properly  refuse  to  allow  it  to  be  an- 
swered. Mankin  v.  Jones,  15:  314,  60  S.  E. 
248,  —  W.  Va.  — . 

19.  Upon  the  question  wliether  or  not  a 
representation  by  an  applicant  for  insur- 
ance that  he  was  temperate  in  the  use  of  in- 
toxicating liquors  was  false,  witnesses  may, 
after  stating  the  basis  of  their  information, 
state  whether  he  was  temperate  or  intem- 
perate. Taylor  v.  Security  Life  &  Annuity 
Co.  15:  583,  59  S.  E.  139,  145  N.  C.  383. 

(Annotated) 
Declarations  generally. 

Prejudicial  error  in  admission  of  hear- 
say, see  Appeal  and  Error,  27. 

20.  Declarations  of  a  person  since  de- 
ceased, wholly  in  favor  of  the  interest  of 
the  declarant,  and  which  are  not  a  part  of 
the  ree  gesta,  are  mere  hearsay,  and  not  ad- 
missible in  evidence.  Drawdy  v.  Hesters, 
15:  190,  60  S.  E.  451,  —  Ga.  — . 

21.  If  equivocal  conduct,  such  as  co- 
habitation, is  relied  upon  as  a  circumstance 
material  to  prove  the  fact  of  marriage,  dec- 
larations of  one  of  the  parties,  since  de- 
ceased, made  pending  the  period  of  cohab- 
itation, disaffirming  the  marriage,  are  ad- 
missible under  the  principle  of  rca  gesta;, 
for  the  purpose  of  showing  the  character  of 
the  cohabitation.  Drawdy  v.  Hesters,  15: 
190,  60  S.  E.  451,  —  Ga.  — .        (Annotated) 

22.  An  admission  by  one  partner,  made 
after  dissolution,  of  the  existence  of  a  debt 
against  the  firm,  or  a  settlement  made  with 
him  finding  a  debt  against  it,  the  other 
partner  not  being  present  when  such  ad- 
mission or  settlement  is  made,  does  not 
bind  the  latter,  and  is  not  admissible  in 
evidence  against  him.    Burdett  v.  Hayman, 

15:  1019,  60  S.  E.  497,  —  W.  Va . 

Dying  declarations. 

Admissibility  of,  as  against  general  ob- 
jection, see  Trial,  4. 

23.  It  is  no  ground  for  excluding  a  dy- 
ing declaration  that  it  does  not  appear  that 
the  declarant  believed  in  God,  and  rewards 
and  punishment  after  death.  State  v.  Hood, 
15:  448,  69  S.  E.  971,  —  W.  Va.  — . 
Relevancy  and  materiality. 

24.  Evidence  as  to  whether  the  witness 
gave  his  note  to  one  of  the  parties  to  the 
action  after  the  transaction  sued  on,  al- 
though inadmissible  under  general  prin- 
ciples, because  rea  inter  alios  acta,  is  ad- 
missible where  the  question  whether  the  wit- 
ness was  indebted  to  such  party  is  material. 
Mankin  v.  Jones,  15:  214,  60  S.  E.  248,  — 
\V.  Va.  — . 

25.  Evidence  of  general  repute  in  the 
neighborhood  is  admissible  on  the  trial  of  a 
suit  involving  the  issue  of  marriage  velncm. 
Drawdy  v.  Hesters,  15:  190,  60  S.  B.  451,  — 
Ga.  — . 

26.  The  subsequent  conduct  of  the  par- 
ties to  an  alleged  marriage  contract  is  re- 
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ceivable  in  evidence  on  the  issue  as  to 
whether  it  was  a  consensual  or  a  ceremo- 
nial marriage.  Drawdy  v.  Hesters,  15:  xgo, 
60  S.  E.  451,  —  Ga.  — . 

27.  Evidence  that  an  obstruction  on  a 
sidewalk  was  removed  after  a  person  had 
tripped  upon  it  and  had  been  injured,  if 
admissible  for  other  purposes,  cannot  be 
considered  on  the  question  of  negligence. 
Diamond  Rubber  Co.  v.  Harryman,  15:  775, 
92  Pac.  922,  —  Colo.  — . 

28.  Evidence  that.ntliers  had  stumbled 
over  an  obstruction  upon  which  a  person  had 
caught  his  foot  is  inadmissible,  either  on  the 
question  of  negligence,  or  to  establish  as  a 
substantive  fact  that  the  obstruction  was 
of  such  a  character  that  a  man's  foot  would 
strike  against  it.  Diamond  Rubber  Co.  v. 
Harryman,   15:  775,  92   Pac.   922,  —  Colo. 

29.  Evidence  that  a  trolley  pole  which 
struck  and  killed  a  conductor  was  moved 
farther  back  from  the  track  after  the  acci- 
dent, although  incompetent  to  show  an  im- 
plied admission  of  negligence,  is  admissible 
to  show  the  location  of  the  pole  at  the  time 
of  the  accident,  when  it  was  moved  before 
measurements  were  taken.  East  St.  Louis 
&.  Suburban  R.  Co.  v.  Kath,  15:  1109,  83  N. 
E.  533,  232  111.  126. 

30.  As  tending  to  throw  light  upon  the 
scope  of  an  all^>ed  warranty  of  quality  of  a 
manufactured  article,  and  the  circumstances 
under  which  it  was  given  by  the  manufac- 
turer to  a  consumer,  correspondence  between 
them  at  or  about  the  time  it  was  given,  con- 
taining, inter  alia,  complaints  about  the 
quality  of  material  with  which  other  or- 
ders had  been  filled,  is  admissible.  Leavitt 
V.  The  Fiberloid  Co.  15:  855,  82  N.  E.  682, 
196  Mass.  440. 

31.  Upon  the  question  of  breach  of  war- 
ranty of  quality  of  a  composition  material 
manufactured  by  defendant,  evidence  is  not 
admissible  of  the  specific  number  of  men  em- 
ployed by  him  in  a  particular  process  of  the 
manufacture.  Leavitt  v.  The  Fiberloid  Co. 
15:  855,  82  N.  E.  682,  196  Mass.  440. 

32.  Evidence  that  a  mortgagor  would 
have  sold  property  enough  to  pay  arrearages 
due  at  the  time  the  mortgagee  declared  the 
whole  sum  due  and  payable  for  nonpayment 
of  instalments,  if  the  mortgagee  had  exe- 
cuted releases  according  to  contract,  is  in- 
admissible in  an  action  to  foreclose  the 
mortgage,  since  the  right  to  a  release  was 
terminated  by  the  act  of  declaring  the  whole 
sum  due.  Bartlett  Estate  Co.  v.  Fairhaven 
I^nd  Co.  15:  590,  94  Pac  900,  —  Wash.  — . 

Wel(cbt  and  safHclency. 

33.  The  presumption  of  the  constitution- 
ality of  a  2-cent  passenger-rate  act  may  be 
rebutted  by  very  slight  evidence  when  it 
was  passed  without  investigation  and  in 
obedience  to  popular  agitation,  not  only  in 
the  state,  but  over  the  whole  country.  Penn- 
sylvania R.  Co.  V.  Philadelphia  County,  15: 
108,  68  Atl.   67G,  220  Pa.   100. 

34.  Evidence  that  a  carrier,  by  delay  in 
16LJl-A..(N.S.) 


transporting  a  horse,  exposed  it  to  cold  and 
stormy  weather,  and.  for  five  or  six  bounj 
after  the  arrival  of  the  animal  at  the  end 
of  its  line,  neglected  to  deliver  it  to  the 
consignor,  who  paid  the  charges  and  de- 
manded possession  of  the  animal,  which  had 
become  ill,  and  which  thereafter  died  of 
pneumonia,  is  sufficient  to  sustain  a  finding 
that  the  carrier's  delay  constituted  negli- 
gence proximately  causing  the  death  of  the 
horse.  Wente  v.  Chicago,  B.  &  Q.  R.  Co. 
15:  756,  115  N.  W.  859,  —  Neb.  — . 

35.  It  is  not  necessary,  in  order  to  re- 
cover for  death  alleged  to  have  been  occa- 
sioned by  the  negligent  administration  of 
chloroform,  to  exclude  other  possible  causes, 
it  being  enough  to  show  that  this  was  the 
probable  cause.  Boucher  t.  Larochelle.  15: 
416,  68  Atl.  870,  —  N.  H.  — .       (Annotated) 

36.  An  admission  by  an  employer  that 
the  accidental  injury  of  a  workman  was  his 
fault,  and  not  that  of  the  workman,  is  not 
alone  sufScient  to  establish  the  employer's 
negligence.  Binewicz  v.  Haglin,  15:  1096, 
115  N.  W.  271,  103  Minn.  297.     (Annotated) 

37.  That  a  workman  last  seen  while 
standing  on  some  small  boarla  in  a  build- 
ing which  was  in  process  of  construction 
was  found,  a  few  hours  later,  in  the  base- 
ment underneath,  seriously  injured,  does 
not  show  negli^nce  on  the  part  of  the  em- 
ployer, where,  there  was  no  eyewitness  to 
the  occurrence,  and  the  memory  of  the 
workman  was  destroyed  by  the  fall.  Bine- 
wicz V.  Haglin,  15:  1096,  116  N.  W.  271,  103 
Minn.  297. 

38.  Testimony  as  to  the  income  of  a  busi- 
ness for  a  certain  year  will  not  be  credited 
as  a  basis  for  defeating  a  recovery  for  false 
representations  concerning  it  in  effecting  a 
sale  of  the  business  in  the  absencb  of  the 
books,  which  are  missing  through  no  fault  of 
the  purchaser.  Smith  v.  Werkheiscr,  X5: 
loga,  115  N.  W.  964,  —  Mich,  — . 

39.  Although  evidence  of  acts  on  the 
part  of  the  public  running  through  a  long 
period  of  time  is  not  of  itself  sufficient  to 
establish  a  public  right  as  against  a  private 
record  title,  it  may  be  considered  in  connec- 
tion with  the  fact  that  the  commonwealth 
maintained  an  adverse  possession  through 
its  lessees  for  twenty  years,  as  tending  to 
establish  title  in  the  commonwealth.  Ma- 
lone  ex  rel.  Harbor  &  Land  Comrs.  v.  Ellis, 
15:1130,  84  N.  E.  430,  —  Mass.  — . 

40.  Conflicting  evidence  as  to  whether  or 
not  one  who  had  been  known  to  be  under 
the  influence  of  intoxicating  liquor  was  in- 
temperate in  its  use  does  not  require  tlie 
application  of  the  rule  that  positive  is  of 
greater  weight  than  negative  testimony. 
"Taylor  v.  Security  Life  &  Annuity  Co.  15: 
583,  69  S.  E.  139,  146  N.  C.  383. 

41.  The  vendor  must  establish  the  agree- 
ment beyond  a  reasonable  doubt  to  vary  a 
deed  for  a  named  consideration  which  ex- 
cepts an  encumbrance  from  the  covenant  of 
warranty,  so  as  to  establish  an  agreement 
on  the  part  of  the  vendee  to  assume  and 
pay  the  encumbrance  aa  part  of  the  oonaid- 
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oration  for  the  conveyance.     Enos  v.  An- 
derson, 15:  1087,  93  Pac.  475,  40  Colo.  395. 

42.  Conclusive  effect,  as  a  matter  of 
law,  should  not  be  accorded  by  the  jury 
to  photographs  admitted  in  evidence,  but 
the  weight  given  them  should  depend  upon 
the  sl<ill,  accuracy,  and  manner  in  which 
they  were  taken;  and  they  should  be  con- 
sidered under  the  same  tests  as  other  evi- 
dence. Higgs  V.  Minneapolis,  St.  P.  ft  St. 
Ste.  M.  R.  Co.  15:  1 16a,  114  N.  W.  722,  — 
N.  D.  — .  (Annotated) 

43.  Donations  and  promises  of  future 
assistance,  made  by  an  employer  to  the 
family  of  a  workman  who  was  accidentally 
injured  in  his  service,  do  not  tend  to  show 
a  recognition  of  liability  by  the  employer. 
Binewicz  v.  Haglin,  15:  1096,  115  N.  W.  271, 
103  Minn.  207. 

44.  In  a  prosecution  for  selling  intox- 
icating liquors  contrary  to  law,  the  evidence 
of  a  sale  is  not  insufficient  merely  because 
the  witnesses  to  the  transaction  were  un- 
able to  identify,  out  of  a  dozen  men  who 
were  drinking,  the  particular  individual  or 
individuals  who  furnished  the  money  ob- 
served to  pass.  State  v.  Burein,  15:  go8,  78 
Pac.  152,  70  Kan.  1. 

Variance. 

45.  A  written  contract  which  names  as 
individuals,  at  its  commencement,  persons 
who  signed  it  under  their  partnership  name, 
is  not  inadmissible,  on  the  ground  of  va- 
riance under  an  allegation  in  the  declara- 
tion charging  a  contract  made  by  them  as 
partners.  Burdett  t.  Hayman,  15:  1019,  60 
S.  E.  497,  —  W.  Va.  — . 

46.  A  variance  between  the  declaration 
and  proof  as  to  the  county  in  which  the 
contract  sued  upon  was  made  does  not  re- 
quire a  dismissal  of  the  case,  where  the 
place  of  contract  is  not  material.  Mankin 
V.  Jones,  15:  ai4,  60  8.  E.  248,  —  W.  Va.  — . 

EXCEPTIONS. 

Bill  of,  see  Appeal  and  Error,  4. 

EXECUTION. 

As  prerequisite  to  creditors'  bill,  see 
Creditors'  Bill,  2. 

EXECUTORS       AND       ADMINISTRA- 
TORS. 

Constitutionality  of  provision  for  dis- 
tribution of  absentee's  estate,  see 
Constitutional  Law,  14. 

Measure  of  recovery  by  administrators 
for  causing  intestate's  death,  see 
Damages,  7. 

Privity  between  foreign  administrator 
and  domiciliary  executors,  see 
Judgment,  7. 

That  a  statute  against  perpetuities  is 
limited  to  estates  created  by  deed  or  will 
does  not  render  an  attempted  distribution, 
hj  the  probate  court,  of  void  remainders,  to 
"heirs"  of  living  life  tenants,  effectual  to 
vest  the  rcmaimlors  in  their  children,  as  a 
distribution  of  intestate  estate,  although  no 
appeal  is  taken  therefrom,  since,  the  chil- 
16L.B.A.(N,S.) 


drcn  not  yet  being  heirs,  there  is  no  such 
definite  ascertainment  of  persons  entitled 
to  take  as  is  requisite  to  the  distribution 
of  intestate  estate.  Gerard  v.  Beecher,  15: 
900,  68  Atl.  438,  80  Conn.  363. 

(Annotated) 

EXEMPTIONS. 

Equal  protection  as  to,  see  Constitu- 
tional Law,  6. 

Compelling  courts  of  other  state  to  ob- 
serve exemption  laws,  see  Courts, 
4. 

Presumption  of  intent  to  evade  local 
exemption    laws,   see    Evidence,    6. 

Necessity  of  wife  joining  husband  in 
mortgage  of  exempt  personalty,  see 
Husband  and  Wife,  1. 

From  taxation,  see  Taxes,  0,  10. 

A  laborer  who  removes  from  a  state 
in  whose  courts  he  has  instituted  proceed- 
ings to  enjoin  his  local  creditor  from  pro- 
ceeding in  the  courts  of  another  state  to 
subject  his  wages  to  the  payment  of  a  debt, 
at  any  time  before  they  are  applicable  there- 
to, loses  the  benefit  of  the  general  exemption 
laws  of  the  state  where  the  suit  was  brought. 
Wierse  v.  Thomas,  15:  1008,  59  8.  E.  68, 
146  N.  C.  261. 

EXPRESS  COMPANY. 

Time  for  receiving  valuable  packages 
for  transportation,  see  Carriers,  9, 
16. 

EXTORTION. 

Indictment   for,    see   Indictment,    etc., 

1.  The  injury  threatened  must  be  un- 
lawful to  constitute  extortion,  irrespective 
of  whether  the  threat  was  made  for  the  pur- 
pose of  wrongfully  obtaining  money,  where 
the  statute  provides  that  the  threat  must 
be  one  "to  do  an  unlawful  injury  to  the  per- 
son or  property  of  the  individual  threat- 
ened," etc  People  v.  Schmitz,  15;  717,  94 
Pac.  419,  —  Cal.  — .  (Annotated) 

2.  A  threatened  injury  is  not  unlawful 
unless  it  is  of  such  a  character  that,  if  com- 
mitted, it  would  constitute  an  actionable 
wrong,  or,  if  merely  threatened,  could  be 
enjoined.  People  v.  Schmitz,  15: 717,  94 
Pac.  419,  —  Cal.  — . 

FEDERAIj  COURTS. 

Jurisdiction  of,  see  Courts,  8. 
Removal  of  cause  to,  see  Removal  of 
Causes. 

FEES. 

Recovery  back  of  fees  wrongfully  exact- 
ed by  officer,  see  Assumpsit,  6. 

FEIiliOW  SERVANTS. 

See  Master  and  Servant,  10,  11. 

FENCES. 

City's  duty  to  fence  ditch  through 
which  water  supply  derived,  see 
Waters,  4. 
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FIRE  ARMS. 

Assault  by  pointing  toward  person,  see 
Assault. 

FIRE  DEPARTMENT. 

Local  self-government  as  to,  see  Con- 
stitutional Law,  4. 

Municipal  liability  for  negligence  in 
flushing,  hydrant,  see  Municipal 
Corporations,    16,   17. 

FIRE  INSTIRANCE. 

See  Insurance. 

FIRES. 

Manufacturer's  liability  to  purchaser 
of  substance  igniting  in  process  of 
manufacture,  see  Negligence,  3. 

Proximate  cause  of  loss  by,  see  Proxi- 
mate Cause,  4. 

Railroad's  liability  for,  see  Railroads, 
2. 

FITNESS. 

Warranty  of,  see  Sale,  2-6,  7-9. 

FIXTURES. 

1.  Building  material,  finishing  lumber, 
doors,  and  transoms  belonging  to  the  owner 
of  an  unfinished  building,  and  left  therein 
for  the  purpose  of  completing  it,  pass  with 
a  deed  of  the  realty,  although  not  yet  fas- 
tened thereto.  Rahm  ▼.  Domayer,  "15:  727, 
114  N.  W.  646,  —  Iowa,  — .        (Annotated) 

2.  A  brick  building  erected  on  leased 
premises,  to  be  the  property  of  the  tenant, 
with  the  privilege  of  removal,  upon  certain 
conditions,  before  the  expiration  of  the  lease, 
is  personal  property  during  the  life  of  the 
lease,  and  becomes  real  estate  upon  the  ex- 
piration or  surrender  thereof  without  re- 
moval. Hughes  v.  Kershow,  15:  723,  93  Pac. 
1116,  —  Colo.  — . 

FLAGMAN. 

Right  to  rely  on  signals  of,  see  Rail- 
roads, 3,  4. 

FLIRTING. 

As  ground  for  divorce,  see  Divorce  and 
Separation,  4. 

FOOD. 

As  ground  for  nonperformance  of  con- 
tract, see  Contracts,  17. 

FLOOD  WATERS. 

As  surface  water,  see  Railroads,  6. 

FLOWAGE. 

Construction  of  deed  conveying  rights 

of,  see  Deeds,  2. 
Question  for  jury  as  to  reasonableness 

of  use  of  right  of,  see  Trial,  10. 

FLOOD. 

Injunction  against  pure  food  commis- 
sioner, see  Injunction,  10-12;  Pro- 
hibition, 1. 

Master's     duty     to     inspect     animals 
slaughtered  for,    see    Master    and 
Servant,  6. 
16L.R.A.(N.S.) 


Mechanics'  lien  for  food  fumish^d  em- 
ployees, see  Mechanics'  Lien,  3. 

Victualer's  liability  to  purchaser  of  un- 
sound food,  see  Sale,  7-9. 

FORECLOSURE. 

Of  mortgage,  see  Mortgage. 

FOREIGN  CORPORATIONS. 

See  Corporations,  6. 

FORFEITURE. 

Of  property  subject  to  escheat,  aee  XSb- 
cheat. 

Of  insurance  policy,  waiver  of,  see  In- 
surance, 9. 

Of  title  to  standing  timber,  see  Timber 

FORGERY. 

By  indorsement  of  check, -see  Banks,  1. 

FORMER  JEOPARDY. 

See  Criminal  Law,  3,  4. 

FRANCHISE. 

Of  street  railway  company,  see  Street 
Railways,  1. 

FRATERNITIES. 

In  school,  see  Injunction,  5;  Schools,  1. 

FRAUD  AND  DECEIT. 

Recovery  back  of  money  obtained  bj 
see  Assumpsit,  2. 

Measure   of  damages   for   false   repre 
sentations,  see  Damages,  4. 

Sufficiency  of  evidence  to  defeat  reoor- 
ery  for,  see  Evidence,  38. 

Waiver  of  fraudulent  misrepresenta- 
tions, see  Insurance,  8. 

Effect  of  delay  in  rescinding  sale  for, 
see  Sale,  10. 

1.  Pulling  the  mining  claims,  or  mak 
ing  glowing  predictions  as  to  how  they  will 
"pan  out,"  does  not  amount  to  such  false 
representations  as  will  authorize  a  court  of 
equity  to  set  aside  a  sale  of  mining  stock 
when  the  parties  are  compos  mentis  and 
deal  at  arm's  length.  Burwash  v.  Ballou. 
15:  409,  82  N.  E.  356,  230  HI.  34. 

2.  That  books  of  a  business  are  placed 
at  the  disposal  of  an  intending  purchaser 
does  not  prevent  his  relying  upon  state- 
ments of  the  seller  as  to  the  amount  of 
business  done.  Smith  v.  Werkheiser,  15: 
1092,  115  N.  W.  964,  —  Mich.  — . 

3.  The  rule  that  a  person  defrauded  in- 
to purchasing  property  must,  to  secure  a 
rescission  of  the  contract,  act  with  diligenoe 
and  restore  what  he  received  under  the  con- 
tract, has  no  application  to  a  proceeding; 
for  damages  based  on  a  confirmation  of  the 
contract.  Smith  v.  Werkheiser,  15:  109a, 
116  N.  W.  964,  —  Mich.  — . 

FRAUDULENT  CONVEYANCES. 

1.  A  simple-contract  creditor  cannot, 
prior  to  obtaining  a  judgment  or  lien,  at- 
tack as  fraudulent  his  debtor's  transfer  ol 
nonexempt  property  which  may  be  applica- 
ble to  the  payment  of  his  claim;  nor  can 
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he  sustain  an  action  to  enjoin  a  threatened 
frauduli-nt  transfer  of  his  debtor's  property 
until  he  has  obtained  a  specific  lien  upon 
Buch  property.  O'Day  v.  Ambaum,  15:  484, 
92  Pac.  421,  —  Wash.  — .  (Annotated) 

2.  A  surety  for  the  performance  of  a 
construction  contract,  being  a  simple-con- 
tract creditor,  cannot,  before  obtaining  a 
judgment  or  lien,  maintain  a  suit  to  enjoin, 
as  a  fraud  upon  him,  a  conveyance  of  non- 
oxempt  property  by  persons  who  formed  a 
partnership  with  the  principal  for  the  pur- 
pose of  performing  the  contract,  even  if 
there  is  any  contract  relation  between  the 
plaintiff  and  such  persons.  O'Day  v.  Am- 
baum, 15:  484,  92  Pac.  421,  —  Wash.  — . 

(Annotated) 

FREIGHT  CARS. 

Duty  of  railroad  company  carrying 
passengers  on,  see  Carriers,  3. 

Carrier's  duty  to  furnish,  see  Carriers, 
11. 

FTJLIi  FAITH  AND  CREDIT. 

What  violates  constitutional  provision 
as  to,  see  Constitutional  Law,  5. 

OAMi;  liAWS. 

Computation  of  duration  of  "open  sea- 
son," see  Time. 

GARNISHMENT. 

Of  assets  of  nonresident  alien,  see  Con- 
flict of  Laws,  1. 

OAS. 

In  mine,  see  Proximate  Cause,  3. 
A  city  which,  after  the  expiration  of 
its  contract,  continues  to  use  gas  without 
entering  into  a  new  one,  cannot,  in  an  ac- 
tion against  it  to  recover  at  the  old  rate, 
question  the  lawfulness  of  that  rate  on  the 
ground  that  it  is  unreasonable,  where  it  is 
less  than  the  maximum  rate  fixed  by  stat- 
ute for  cities  of  its  class,  as  the  statutory 
rate  must,  as  against  the  consumer,  be 
deemed  reasonable.  Brooklyn  Union  Gas 
Co.  V.  New  York,  15:  763,  81  N.  E.  141,  188 
N.  Y.  334.  (Annotated; 

GOIiD. 

Mining  of,  as  public  purpose  authoriz- 
ing condemnation  proceedings,  see 
Eminent  Domain,  1. 

GOVERNMENT  INSPECTION. 

Effect  of,  on  master's  duty  to  inspect, 
see  Master  and  Servant,  6. 

GRADE. 

Of  highway,  fixing  of,  see  Highways,  3, 
4. 

3RAPT. 

Charge  of,  as  libel,  see  Libel  and  Slan- 
der, 3. 
The  word  "graft,"  in  its  generally 
accepted  meaning  as  applied  to  individuals, 
public  officials,  or  corporations,  imputes  to 
the  person,  officer,  or  corporation  charged ' 
I6L.R.A.(N.S.) 


with  grafting,  dishonesty;  dishonest  gain 
by  reason  of  public  oiiice  or  public  or  pri- 
vate position;  irregular  or  unlawful  means 
of  support;  the  use  of  the  office  or  position 
for  personal  gain  without  rendering  fair  or 
compensatory  service;  stealing;  swindling. 
State  V.  Sheridan,  15:497,  93  Pac.  656,  — 
Idaho,  — . 

GUARANTY. 

Of  maturity  of  loan  association  stock, 
see  Building  and  Loan  Associa- 
tions, 1. 

Oral  contract  of,  see  Contracts,  2-6. 

Evidence  of  oral  guaranty,  see  Evi- 
dence, 16. 

Running  of  limitations  against,  see 
Limitation  of  Actions,  3. 

Of  payment  of  note,  see  Subrogation, 
3. 

1.  An  implied  guaranty  of  the  ad- 
vances is  effected  by  a  letter  requesting  a 
bank  to  let  another  make  overdrafts  and 
accommodate  both  "him  and  me."  Miami 
County  Nat.  Bank  v.  Goldberg,  15:  1115, 
113  N.  W.  391,  —  Wis.  — .         (Annotated) 

2.  Notice  of  acceptance  is  necessary  to 
consummate  the  liability  of  one  who  re- 
quests a  bank  to  let  another  make  over- 
drafts. Miami  Cotmty  Nat.  Bank  v.  Gold- 
lierg,  15:  1115,  113  N.  W.  391,  —  Wis.  — . 

GUARDIAN  AND  WARD. 

Finality  of  decree  for  divorce  against 
ward,  see  Appeal  and  Error,  1. 

Guardian  of  incompetent  person,  see 
Incompetent  Persons. 

Invalidity  of  decree  for  alimony  against 
defendant's  guardian,  see  Judg- 
ment, I. 

Enforcement  of  judgment  for  alimony 
against  defendant's  guardian,  see 
Judgment,   10. 

Guardian's  power  to  agree  for  lien  on 
ward's  land,  see  Mechanics'  Lien,  2. 

Collateral  issue  on  guardian's  motion 
to  set  aside  order  for  alimony 
against  him,  see  Trial,  1. 

A  guardian  has  no  power,  without 
express  authority  from  the  court,  to  agree 
that  one  advancing  money  to  a  lessee  of 
his  ward's  premises,  for  the  erection  of  k 
building  thereon,  shall  have  a  lien  on  the 
improvement.  Hughes  v.  Kershow,  15:723, 
93  Pac.  1116,  —  Colo.  — . 

HABEAS  CORPUS. 

Flea  of  res  judicata  on,  see  Judgment, 
6. 

1.  The  contention  that  jurisdiction  to 
punish  for  contempt  cannot  be  sustained  by 
a  false  recital  of  facts  is  abandoned  in  a 
habeas  corpus  case  by  petitioner's  waiver  of 
the  appointment  of  a  commissioner  to  take 
testimony  as  to  controverted  facts.  Ex 
parte  Clark,  15:  389,  106  S.  W.  990,  208  Mo. 
121. 

2.  The  right  of  the  petitioner  in  habeas 
corpus  proceedings  to  have  the  court  look 
into  facts  dehors  the  record  to  determine 
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HEARSAY— HIGHWAYS. 


the  question  of  the  jurisdiction  of  the  court 
which  committed  him  is  lost  by  his  waiver 
of  the  appointment  of  a  commissioner  to 
take  testimony  to  establish  such  facts, 
since  he  thereby  elects  to  stand  upon  thu 
record  facts.  Ex  parte  Clark,  15:  389,  106 
S.  W.  900,  208  Mo.  121. 

HEARSAY. 

Evidence  of,  see  Evidence,  20-23; 

HEIRS. 

Right  of  heirs  apparent  or  presumptive 
to  appeal  from  order  refusing  to 
appoint  guardian  for  incompetent 
person,  see  Appeal  and  Error,  2. 

HIGHWAYS. 

Constitutionality  of  statute  against 
loitering  on,  see  Constitutional 
Law,  12. 

Measure  of  damages  for  obstructing 
access  to,  see  Damages,  11. 

City's  power  to  prevent  construction  of 
street  railway  tracks  in,  see  Mu- 
nicipal Corporations,  1. 

Power  of  city  authorities  to  prevent 
picketing  on,  see  Municipal  Corpo- 
rations, 3. 

Establishment. 

1.  Express  authority  is  necessary  to 
authorize  the  laying  out  of  a  highway  into 
a  navigable  body  of  water  for  the  purpose 
of  a  wharf  or  landing  place.  Hope  Twp. 
Highway  Comrs.  v.  Ludwick,  15:  1170,  115 
N.  W.  419,  151  Vieh.  498.  (Annotated) 
Improvements;  fixing  grade. 

Improvement  of  streets  generally,  see 
Public  Improvements. 

2.  A  city  is  not  absolved  from  liability 
for  injuries  caused  to  abutting  property  by 
a  bridge  approach  which  was  placed  in  a 
street  in  accordance  with  its  contract  with 
a  private  corporation,  by  the  fact  that  th« 
bridge  was  not  erected  at  the  height  pre- 
scribed by  the  contract  ordinance.  Ranson 
v.  Sault  Ste.  Marie,  15:  49,  107  N.  W.  439, 
143  Mich.  661. 

3.  The  owner  of  property  abutting  on 
a  city  street  is  not  entitled  to  damages  for 
such  consequential  injuries  as  result  to  it 
from  the  original  careful  construction  of 
the  street  grade,  since  he  is  presumed  to 
have  received  compensation  therefor  when 
the  right  of  way  was  originally  secured. 
Owensboro  v.  Hope,  15:  996,  108  S.  W.  873. 
-  Ky.  -. 

4.  The  grade  of  a  street  is  not  estab- 
lished at  the  original  surface  by  a  long 
failure  of  the  municipal  authorities  to 
change  it,  during  which  abutting  owners 
have  improved  their  property  with  refer- 
ence to  the  original  condition.  Owensboro 
V.  Hope,  15:  996,  108  S.  W.  873,  —  Ky.  — . 
liiability  for  injuries  on. 

Evidence  of  subsequent  removal  of  ob- 
struction, see  Evidence,  27. 

Evidence  that  others  had  stumbled  over 
obstruction,  see  Evidence,  28. 

5.  The  foci  that  the  owner  of  an  ob- 
16L.R.A.(N.S.) 


struction  on  a  sidewalk  is  liable  for  an 
injury  resulting  therefrom  will  not  make  a 
city  liable  therefor  also,  if  it  is  free  from 
negligence.  Diamond  Rubber  Co.  ▼.  Harrj- 
man,  15:  775,  92  Pac.  922,  —  Colo.  — . 

6.  A  municipal  permit  to  turn  clear 
water  into  a  sewer  will  not  absolve  the  li- 
censee from  liability  for  injuries  caused  by 
its  turning  steam  therein.  Smith  v.  Edison 
Electric  Illuminating  Co.  15:  957,  84  N.  E. 
434,  —  Mass.  — .  (Annotated) 

7.  The  jury  fliay  find  the  turning  by  a 
manufacturer  of  steam  into  a  sewer  in 
such  quantities  that  it  escapes  and  envel- 
opes a  pedestrian  on  the  sidewalk  to  be 
negligence  and  the  proximate  cause  of  an  in- 
jury to  the  pedestrian  through  a  fall  on  ac- 
count of  becoming  bewildered  by  the  steam, 
so  as  to  render  the  manufacturer  liable  for 
the  injury.  Smith  v.  Edison  Electric  Illa- 
minating  Co.  15:  957,  84  N.  £.  434,  - 


8.  The  assumption  by  a  railroad 
pany  of  a  charter  duty  to  keep  highwag| 
crossings  in  repair  creates  a  liability  tmr 
failure  to  do  so,  and  gives  a  eommon-lav 
right  of  action  in  favor  of  one  damaged 
thereby.  Milton  y.  Bangor  R.  &,  Eleetrte 
Co.  15:  303,  68  Atl.  826,  —  Me.  — . 

9.  The  common-law  liability  of  a  rail- 
road company  for  injury  caused  by  a  de- 
fective crossing  is  not  affected  by  a  charter 
provision  exempting  it  from  liability  unless 
it  has  twenty-four  hours  previous  notice  of 
the  defect,  and  has  received  notice  of  injury 
within  fourteen  days  afterwards;  the  legis- 
lature not  being  empowered  to  exempt  any 
particular  person  or  corporation  from  the 
operation  of  a  general  law,  statutory  or 
common.  Milton  v.  Bangor  R.  &  Electric 
Co.  15:  ao3,  68  Atl.  826,  —  Me.  — . 

(Annotated) 

10.  It  is  the  duty  of  a  trolley  company 
which  applies  a  lubricant  to  its  tracks 
along  a  public  street  in  order  that  its  car« 
may  pass  around  a  curve  more  easily,  to 
make  the  application  in  such  a  manner  as 
not  to  endanger  the  safety  of  persons  enti- 
tled to  use  the  street.  Slater  v.  North 
Jersey  Street  R.  Co.  (N.  J.  Err.  &  App.) 
15:  840,  69  Atl.  163,  —  N.  J.  — . 

(Annotated) 

Contrlbntory  negligence  of  pedestrian. 

11.  One  crossing  a  public  street  at  n 
point  where  a  pavement  crossing  has  been 
laid  has  a  right  to  assume,  unless  warned 
to  the  contrary,  that  it  is  a  safe  place  l-t 
walk  over,  and  is  not  guilty  of  contributory 
negligence  because,  in  attempting  to  avoid 
an  approaching  car,  she  inadvertently  step.^ 
upon  a  portion  of  the  crossing  covered  with 
oil  put  there  by  the  street  car  company  as 
a  track  lubricant,  and  is  thrown  down  and 
injured.  Slater  v.  North  Jersey  Street  R. 
Co.  (N.  J.  Err.  &  App.)  15:  840,'69  AtL  163, 
—  N.  J.  — . 

Notice  of  defects  or  Injnrles. 
See  also  supra,  9. 

12.  The  presence  for  three  and  a  half 
months  of  a  %-inch  iron  "goose  neck"  ex- 
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tending  but  a  few  inches  abore  a  sidewalk 
near  the  curb  is  not  sufficient  to  charge  a 
city  with  notice  of  its  existence  as  a  matter 
of  law,  the  obstruction  not  being  of  such  a 
character  as  necessarily  to  attract  atten- 
tion. Diamond  Rubber  Co.  v.  Harryman, 
15:  775i  92  Pac.  022,  —  Colo.  — . 

13.  Damages  recoverable  from  a  city  are 
limited  to  those  resulting  from  the  injury 
Bfccified  in  claimant's  notice,  under  a  stat- 
ute requiring  notice  of  injury  to  be  given  to 
the  city  as  a  condition  precedent  to  recov- 
ery. Diamond  Rubber  Co.  v.  Harryman,  15: 
775,  92  Pac.  922,  —  Colo.  — . 

HOTiII>ATS. 

Suflioiency  of  objection  to  holding 
court  on,  see  Appeal  and  Error,  7. 

HOMICIDE. 

What  shows  insanity  of  murderer,  see 
Criminal  Law,  1. 

1.  Hatred,  ill-will,  or  malevolence  on 
the  part  of  the  accused  towards  deceased 
is  not  a  necessary  ingredient'  of  the  malice 
necessary  to  constitute  murder  in  the  first 
degree.  Turner  v.  State,  15;  988,  108  S. 
W.  1139,  —  Tenn.  — . 

2.  The  grade  of  a  homicide  as  first -de- 
gree murder  is  not  changed  by  the  fact  that 
it  was  committed  in  pursuance  of  a  joint 
agreement  for  the  simultaneous  death  of 
both  parties.  Turner  v.  State,  15:  988,  108 
S.  W.  1139,  —  Tenn.  — .  (Annotated) 
Defenses. 

Question  for  jury  as  to  self-defens-?, 
see  Trial,  21. 

S.  One  who  strikes  to  defend  his 
brother  from  assault  is  bound  by  his 
brother's  fault  in  bringing  on  the  difficulty, 
although  the  assistance  is  rendered  in  good 
faith,  in  a  sudden  emergency  affording  no 
time  to  discover  who  the  aggressor  was. 
State  v.  Cook,  15:  1013,  59  8.  E.  862,  78  3. 
C.  253.  (Annotated) 

4.  In  case  of  affray,  where  retreat  is 
necessary  before  taking  the  adversary's  life 
in  self-defense,  that  retreat  must  be  in 
good  faith,  not  as  a  cover  to  execute  a 
fixed  design  to  kill.  State  ▼.  Hood,  15:  448, 
59  S.  E.  971,  —  W.  Va.  — . 

HORSKS. 

Bailee's  liability  for  loss  of,  see  Bail- 
ment. 

Duty  of  carrier  transporting,  see  Car- 
riers, 12,  13. 

HOURS  OF  IjABOR. 

State  law  regulating,  as  interference 
with  commerce,  see  Commerce,  5, 
6. 

humane:  society. 

Giving  officer  of,  lien  for  care  of  neg- 
lected  animals,  see   Constitutional 
Law,  20. 
15L.R.A.(N.8.)  8S 


HUSBAND  AND  WIFE. 

Marriage,  see  Marriage. 
Action  for  conversion  by  wife,  see  Tro- 
ver, 1. 
Property  rights  generally. 

1.  The  requirement  of  Kan.  Gen.  Stat. 
1901,  §  4255,  that  a  mortgage  of  exempt 
personal  property  mnat  be  executed  joint- 
ly by  husband  and  wife  when  that  relation 
exists,  has  no  application  to  a  mortgage 
given  for  a  part  of  the  purchase  price  of 
the  mortgaged  property  at  the  time  of  its 
sale  by  the  mortgagee  to  the  mortgagor. 
Boggs  V.  0.  S.  Kelly  Mfg.  Co.  15:  461,  90 
Pac.  765,  76  Kan.  9. 
Anteunptlal  agreement. 

2.  A  husband  cannot  recover  on  an  an- 
te-nuptial contract  by  which  his  wife  agrees 
to  pay  him  for  her  care,  support,  and  nurs- 
ing during  their  marriage.  Ryan  v.  Dock- 
ery,  15:  491,  114  N.  W.  820,  —  Wis.  — . 

(Annotated) 
Actions. 

Measure  of  husband's  recovery  for  caua- 
ing  death  of  wife,  see  Damages,  8. 

Suit  by  wife's  administrator  as  bar  to 
husband's  action  for  injuries  to 
wife  resulting  in  her  death,  see 
Judgment,  9. 

Nonjoinder  of  husband  as  basis  of  non- 
suit, see  Trial,  23. 

3.  In  case  a  wife  sustains,  without 
fault  on  her  part,  personal  injuries  result- 
ing from  the  actionable  negligence  of  ft 
common  carrier,  twc  distinct  causes  of  ac- 
tion may  accrue:  One  to  her  for  the  direct 
injuries  to  her  person,  and  the  like;  ths 
other  to  her  husband  for  the  consequential 
injuries  to  him,  consisting  of  the  loss  of 
her  services  and  society,  and  of  the  expense 
to  which  he  may  have  been  put,  and  the 
like.  Mageau  v.  Great  Northern  R.  Co.  15: 
511,  16  N.  W.  651,  —  Minn.  — . 

4.  A  wife  who  has  obtained  a  decree 
against  her  husband  for  separate  mainte- 
nance may  maintain  an  action  at  law  to 
reach  his  assets  upon  any  ground  which 
would  be  available  to  any  other  creditor. 
Raymond  v.  Blancgrass,  15:  976,  93  Pac. 
648,  36  Mont.  449. 

6.  Damages  cannot  be  recovered  by  a 
wife  against  persons  who,  pending  an  action 
for  separate  maintenance,  convert  and  dis- 
pose of  property  of  her  husband  to  their 
own  use  for  the  purpose  of  defrauding  her 
and  rendering  ineffectual  any  decree  that 
she  might  obtain;  since  she  has  acquired 
no  special  right  to  the  property,  and  is  not 
at  the  time  even  a  creditor  of  her  husband. 
Raymond  v.  Blancgrass,  15:  976,  93  Pac. 
648,   36   Mont.   449. 

HYDRANTS. 

Municipal  liability  for  injury  due  to 
negligence  in  flushing,  see  Munic- 
ipal Corporations,  16,  17. 

Question  for  jury  as  to  purpose  of 
flushing,  see  Trial,  11. 
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HYDRAULIC  MINING. 

Permit  for,  see  Mines. 

ICE. 

On  street  car  platform,  see  Carriers, 
6. 

IliljICIT  COHABITATION. 

Burden  of  proving  termination  of,  by 
lawful  marriage,  see  Evidence,  S, 
9. 

IMPAIRMENT   OP  OBLIGATIONS. 

See  Constitutional   Law,  23. 

IMPLIED  CONTRACT. 

To  remove  standing  timber,  sec  Timber. 

IMPLIED    GIFT. 

By  will,  see  Wills,  4,  5. 

IMPLIED  G17AR.4NTY. 

See  Guaranty,  1. 

IMPOUNDING. 

On  assets  of  nonresident  aliens,  aee 
Conflict   of  Laws,   1. 

INCOMPETENT  PERSONS. 

Right  of  heirs  apparent  to  appeal  from 
refusal  to  appoint  guardian,  see 
Appeal  and  Error,  2. 

What  shows  insanity  of  murderer,  see 
Criminal  Law,  1. 

INDICTMENT,    INFORMATION,    AND 
COMPLAINT. 

1.  An  information  charging  a  sale  of 
intoxicating  liquors,  in  violation  of  the  Kan- 
sas statute,  without  first  obtaining  from 
the  probate  judge  of  the  proper  county  a 
permit  for  that  purpose,  need  not  allege,  in 
order  to  state  a  public  offense,  that  the  ac- 
cused was  not  a  registered  pharmacist  or 
assistant  pharmacist  in  the  employ  of  a 
druggist.  State  v.  Durein,  15:  908,  78  Pac. 
152,  70  Kan.  1. 

2.  A  threat  to  do  an  unlawful  injury  to 
property  is  insufficiently  charged  in  an  in- 
dictment for  extortion  by  alleging  that  de- 
fendant threatened  certain  restaurant  keep- 
ers that,  if  money  were  not  paid  to  him,  he 
would  prevent  them  from  obtaining  liquor 
licenses,  and  thereby  injure  their  business, 
but  which  fails  to  state  whether  he  would 
do  so  by  lawful  influence  over  the  commis- 
sioners having  lawful  power  to  refuse  such 
licenses,  or  by  duress,  menace,  fraud,  or  un- 
due influence,  or  which  fails  to  state  that 
the  defendant  was  in  a  position  to  exercise 
power  or  undue  influence  over  them,  malice 
alone  not  being  enough  to  make  the  injury 
unlawful.  People  v.  Schmitz,  15:  717,  94 
Pac.  419,  —  Cal.  —. 

INDORSEMENT. 

Of  checks,  see  Checks. 

INEVITABLE  ACCIDENT. 

Bailee's  liability  for  loss  of  horse  by, 
see  Bailmeut. 
16L.R.A.(N.S.) 


INFANTS. 

Custody  of  children  of  divorced  peraaii«. 
see  Divorce  and  Separation,  7. 

Guardian  of,  see  Guardian   and   Ward. 

Duty  towards  infant  employe*,  B«e 
Master  and  Servant,  1. 

Mechanic's  lien  on  land  of,  see  Mechan- 
ics' Lien,  1,  2. 

Contributory  negligence  of,  see  Ne^ 
ligence,  4. 

INFECTION.  • 

From  animals  slaughtered  for  meat,  aee 

Master  and  Servant,  6. 
Sufficiency  of  evidence  as  to,  see  Trial, 

6,6. 

INFORMATION. 

See  Indictment,  ete. 

INHERITANCE  TAX. 

See  Taxes,  11-14. 

INITIAL. 

Mistake  in  middle  initial  in  notice  of 
condemnation  proceedings,  see  Em- 
inent Domain,  2,  3. 

INJUNCTION. 

As  violation  of  full  faith  and  credit 
clause  of  Constitution,  see  Consti- 
tutional Law,  5. 

Against  threatened  fraudulent  convey- 
ance, see  Fraudulent  Conveyancea. 

Illegal  or  tortiouA  acts. 

Against  bull-fighting,  see  Nuisances,  2. 

1.  The  wrongful  burial  of  a  dog  in  a 
cemetery  lot  may  be  remedied  by  manda- 
tory injunction  against  the  cemetery  and 
the  offending  lot  owner.  Hertle  t.  Riddell, 
15:  796,  106  S.  W.  282,  —  Ky.  — . 

2.  A  corporation  formed  for  the  local 
compression  of  cotton,  which  undertakes, 
because  of  the  exigencies  of  its  financial 
situation,  to  lease  its  entire  property  to 
another  compress  company  for  a  period  of 
years,  and  in  such  lease  agrees  not  to  en- 
gage in  the  business  of  compression  within 
.50  miles  of  any  plant  operated  by  the  les- 
see company,  and  to  aid  the  latter  in  dis- 
couraging unreasonable  and  unnecessary 
competition,  will  be  perpetually  enjoined 
from  executing  the  lease.  Anderson  t. 
Shawnee  Compress  Co.  15:  846,  87  Pac  315, 
17  Okla.  231. 

Waters;  pollotion;  obstmctlon. 

3.  The  mere  fact  that  the  water  supply 
of  a  municipality  is  conveyed  through  a 
ditch  running  across  the  land  of  another 
does  not  of  itself  entitle  the  municipality 
to  maintain  an  action  to  perpetually  enjoin 
the  landowner  from  allowing  his  cattle  to 
feed  and  graze  in  the  field  along  the  banks 
of  the  ditch,  and  to  wade  through  its 
waters.  Bellevue  v.  Daly,  15:  993,  94  Pac 
1036,  —  Idaho,  -% 

Legal  proceedings. 

4.  Equity  has  jurisdiction  of  a  suit  to 
enjoin  the  seizure  of  property  under  a  chat- 
tel mortgage  representing  part  of  the  pur- 
chase price  of  property  sale  of  which  wa* 
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secured  by  fraud,  the  damages  for  which  ex- 
ceed the  face  of  the  mortgage,  although  the 
fraud  would  be  a  defense  to  a  proceeding 
at  law  to  recover  the  indebtedness  secured 
by  the  mortgage;  and,  to  afford  full  relief, 
may  decree  a  cancelation  of  the  mortgage. 
Smith  T.  Werkheiser,  15:  1093,  116  N.  W. 
964,  —  Mich.  — . 

Against  public  officers. 

Prohibition  in  suit  to  enjoin  pure  food 
commissioner,  see  Prohibition,  1. 

6.  The  court  will  not  interfere  with  the 
enforcement  by  a  board  of  education  of  ft 
rule  forbidding  members  of  secret  societies 
from  representing  the  schools  which  they 
attend,  in  any  public  capacity.  Wilson  ▼. 
Board  of  Education,  15:  1(36,  84  K.  E.  607, 
233  111.  464. 

6.  Ek]uity  may  enjoin  the  revocation  of 
a  school  teacher's  license  for  other  than  a 
statutory  cause.  Stone  ▼.  Fritts,  15:  1147, 
82  N.  E.  792,  —  Ind.  — .  (Annotated) 

7.  A  school  teacher  cannot  enjoin  the 
revocation  of  his  license  upon  the  charge  of 
refusal  to  board  in  the  school  community, 
on  account  of  which  he  cannot  open  the 
daily  sessions  in  reasonable  time,  where  the 
charge  of  refusal  to  board  in  the  community 
might  have  been  amended  or  stricken  out 
at  the  hearing  before  t^e  commissioner. 
Stone  V.  Fritts,  15:  1147,  82  N.  E.  792,  — 
Ind.  — . 

8.  Bias,  or  want  of  judicial  capacity, 
on  the  part  of  a  school  superintendent,  is 
no  ground  for  interference  by  the  courts 
with  the  exercise  of  his  jurisdiction  to  re- 
voke a  teacher's  license  on  statutory 
grounds.  Stone  v.  Fritts,  15:  1 147,  82  N.  E. 
792,  —  Ind.  — . 

9.  One  accepting  a  license  to  teach 
school  cannot  resort  to  the  courts  to  pre- 
vent its  revocation  on  statutory  grounds 
by  the  proper  school  officers,  but  must  sub- 
mit himself  to  their  authority.  Stone  v. 
Fritts,  15:  1147,  82  N.  E.  702,  —  Ind.  — . 

(Annotated) 

10.  The  pure  food  commissioner  may  be 
enjoined  from  distributing  circulars  or  bulle- 
tins condemning  the  food  products  of  manu- 
facturers as  harmful  and  deceptive  to  the 
public,  when  his  acts  are  in  excess  of  the 
power  or  authority  conferred  upon  him  by 
law,  and  will  cause  irreparable  injur;^ 
State  ex  rel.  I^dd  v.  Cass  County  Dist.  Ct. 
15:  331,  116  N.  W.  676,  —  N.  D.  — . 

(Annotated) 

11.  A  district  court  of  the  state  of  North 
Dakota  may  properly  entertain  jurisdiction 
of  an  action  brought  by  parties  whose  food 
products  are  about  to  be  destroyed  by  the 
pure  food  commissioner,  and  who  will  be 
thereby  subjected  to  a  multiplicity  of  suits, 
to  enjoin  him  from  unlawfully  proceeding. 
State  ex  rel.  Ladd  v.  Cass  County,  Dist. 
Ct.  15:  331,  115  N.  W.  676,  —  N.  D.  — . 

12.  The  legality  of  the  acts  of  the  pure 
food  commissioner,  and  the  question  wheth- 
er he  is  exceeding  the  powers  conferred  up 
on  him  by  law,  may  Ik;  tested  in  an  action 
t'<  rnioin  li'in  from  the  commission  of  acts 
16L.R.A.(N.S.) 


alleged  to  be  without  nuthority.  State  ex 
rel.  Ladd  v.  Cass  County,  Dist.  Ct.  15:  331, 
116  N.  W.  675,  —  N.  D.  — . 

13.  If  warrants  issued  by  a  county  in 
payment  of  current  expenses  aggi-cgate  a 
sum  larger  than  that  which  the  county  has 
in  its  treasury,  derived  from  the  revenues 
of  the  year  in  which  the  liabilities  were  in- 
curred, and  the  legality  of  some  of  the  war- 
rants contending  for  payment  is  in  issue, 
equity  will  restrain  the  treasurer  from  dis- 
bursing the  county  funds  in  his  hands  until 
it  may  be  judicially  determined  to  which 
warrants  and  in  what  proportions  the  funds 
shall  be  distributed.  Butts  County  v.  Jack- 
son Bkg.  Co.  15:  567,  60  S.  E.  149,  129  Ga. 
801. 

Copyright. 

14.  A  notice  by  a  book  publisher  to  deal- 
ers that  the  book  must  not  be  sold  at  less 
than  a  specified  net  retail  price,  violation 
of  which  will  be  treated  as  infringement  of 
the  copyright,  will  not  entitle  the  publisher 
to  an  injunction  and  accounting  against  a 
dealer  who  does  not  obey  the  notice,  on  the 
theory  that  purchase  of  books  completed  a 
contract  to  maintain  the  price,  since  the  only 
penalty  which  he  can  be  assumed  to  have 
assented  to  is  the  stated  one  of  having  his 
act  treated  as  an  infringement  of  the  copy- 
right law.  Bobbs-MerriTi  Co.  v.  Straus,  15: 
766,  147  Fed.  16,  77  0.  C.  A.  607. 

Tradenames;  unlawful  competition. 

See  also  infra,  19. 

16.  On  making  unlawful  use  of  a  trade- 
name or  device  cannot  avoid  an  injunction 
because  such  use  by  another  was  not  inter- 
fered with  by  complainant.  Atlas  Assur. 
Co.  V.  Atlas  Ins.  Co.  15:  625,  112  N.  W.  232, 
—  Iowa,  — . 

16.  The  existence  of  an  intention  to  de- 
fraud need  not  be  shown  by  direct  evidence 
to  warrant  relief  against  unlawful  use  of 
tradenames  in  cases  of  unfair  competition. 
Atlas  Assur.  Co.  v.  Atlas  Ins.  Co.  15:  635, 
112  N.  W.  232,  —  Iowa,  — . 

17.  A  foreign  insurance  company  author- 
ized to  do  business  in  the  state  may  enjoin 
a  domestic  insurance  company  from  using 
its  tradename  or  trade  device.  Atlas 
Assur.  Co.  V.  Atlas  Ins.  Co.  15:  635,  112  N. 
W.  232,  —  Iowa,  — .  (Annotated) 
Pleading. 

See  also  supra,  7. 

18.  One  who  seeks  injunctive  relief  for 
the  protection  of  an  easement,  on  the  the- 
ory that  the  duty  of  maintaining  and  pro- 
tecting the  easement  rests  upon  the  owner 
of  the  fee,  must  plead  and  prove  the  facts 
from  which  the  duty  or  obligation  arises. 
Bellevue  v.  Daly,  15:  99a,  94  Pac.  1036,  — 
Idaho,  — , 

Decree. 

19.  An  insurance  company  whose  trade- 
name and  trade  device  are  being  unlawfully 
used  by  another  insurance  company  should 
not  be  confined  to  an  injunction  restraining 
such  use  "in  its  present  form,"  but  is  enti-  . 
tied  to  the  relief  without  limitation.  Atlas 
Assur.  Co.  V.  Atlas  Ins.  Co.  15: 625,  112 
N.  W.  232,  —  Iowa,  — . 
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INSANITT. 

Of  person  committing  homicide,  see 
Criminal  Law,  1. 

rWSOIiVENOY. 

As  to  bankruptcy,  see  Bankruptcy. 

Of  bank,  see  Banks,  2-S. 

Of  corporation,  see  Corporations,  6. 

INSPECTION. 

Master's   duty  as  to,   see  Master  and 

Servant,  6. 
Sufficiency  of  evidence  as  to  negligence 

in,  see  Trial,  6. 

INSTBCOTIONS. 

See  Trial,  30-37. 

INSURANCE. 

Injunction  against  other  company's  use 
of  tradename  or  trade  device,  see 
Injunction,  17,  10. 

Running  of  limitations  against  liability 
for  wrongfully  assigning  policy, 
see  Limitation  of  Actions,  4. 

Succession  tax  on  decedent's  right  to 
commissions  as  insurance  agent,  see 
Taxes,  11,  12. 

Infringement  of  insurance  company's 
use  of  tradename,  see  Tradename,  2. 

Permitting  large  number  of  witnesses 
to  testify  as  to  temperance  of  in- 
sured, see  Trial,  3. 

Warranties,  representations,  and  oondl- 
tions. 
Law    governing    breach    of    iron    safe 

clause,  see  Conflict  of  Laws,  2. 
Opinion  evidence  as  to  intemperance  of 

insured,  see  Evidence,  19. 
See  also  infra,  8. 

1.  Filing  a  petition  In  voluntary  bank- 
ruptcy, on  which  the  petitioner  was  adjudged 
a  bankrupt,  did  not  work  such  a  change  in 
his  interest,  title,  or  possession  as  renders 
void  a  policy  of  Are  insurance  on  his  stock 
of  merchandise,  which  was  destroyed  on  the 
day  following  the  filing  of  the  petition,  but 
before  either  a  receiver  or  a  trustee  was  ap- 
pointed, where,  in  view  of  the  loss  of  the 
merchandise,  the  creditors  deemed  it  to 
their  interest  to  make  a  composition  with 
the  bankrupt,  and  depend  upon  his  personal 
obligation  to  them,  and  did  so.  Gordon  t. 
Meclianics'  &  Traders'  Ins.  Co.  I5:8a7,  45  So. 
384,   120   La.   441.  (Annotated) 

2.  A  policy  of  insurance  on  chattels, 
giving  permission  to  move  them  from  their 
location  to  a  specified  building,  the  policy  to 
cover  the  property  during  removal  in  propor- 
tion as  the  value  in  each  location  shall  bear 
to  the  whole  value,  will  not  cover  the  prop- 
erty while  temporarily  in  another  building, 
although  in  process  of  removal.  Palatine 
Ins.  Co.  v.  Kehoe,  15:1007,  83  N.  E.  866,  197 
Mass.  354. 

3.  For  the  purpose  of  determining 
whether  or  not  an  inventory. is  taken  in 
time,  the  taking  effect  of  an  insurance  con- 
tract is  not  postponed  until  a  clerical  error 


in  the  policy  as  to  the  amount  of  the  insur- 
ance has  been  rectified,  nor  until  the  pay- 
ment of  the  premium,  there  being  no  pr»>- 
vision  in  the  policy  that  it  shall  not  he 
binding  until  the  premium  is  actually  paid. 
Reynolds  use  of  Lee  v.  German  American 
Ins.  Co.  15:  345,  bo  Atl.  262,  —  Md.  — . 

4.  The  iron-safe  clause  in  an  insurance 
policy  is  not  complied  with,  either  literally 
or  substantially,  by  the  taking  of  an  inven- 
tory fourteen  days  after  the  time  limit  for 
doing  so  has  expired;  and  the  policy,  having 
become  void  for  that  reason,  is  not  revived 
thereby.  Reynolds  use  of  Lee  ▼.  German 
American  Ins.  Co.  15:  345,  68  Atl.  282,  — 
Md.  — . 

5.  The  fact  that  balances  from  a  set  of 
books  containing  an  itemized  statement  of 
business  transacted  by  the  insured  during  a 
portion  of  the  term  covered  by  the  policy 
were  carried  forward  into  a  new  set  of 
books  which  were  kept  in  a  fireproof  safe. 
the  old  books  being  exposed  to  fire,  and  lost, 
will  not  satisfy  the  "iron-safe  clause"  re- 
quiring the  preservation  of  complete  rec- 
ords of  asaured's  business  during  the  life 
of  the  policy.  Mtnn  Ins.  Co.  v.  Mount, 
15:  471,  44  80.  162,  90  Miss.  642. 

(Annotated) 

6.  An  untrue  answer  written  by  the 
medical  examiner  that  an  applicant  for  in- 
surance was  not  at  the  time  pregnant,  al- 
though bis  deduction  from  her  answers  and 
believed  by  her  to  be  true,  will  avoid  the 
policy  where  applicant,  in  the  application, 
warrants  the  answers  to  be  true,  and  de- 
clares that  the  answers  as  written  by  the 
examiner  are  as  given  by  her.  Supreme 
Lodge  K.  L.  of  H.  v.  Payne,  15:  1377,  108 
S.  W.  1160,  —  Tex.  — .  (Annotated) 

7.  One  is  "under  the  influence"  of  an 
intoxicant,  within  the  meaning  of  an  acci- 
dent-insurance policy  limiting  liability  of 
the  company  in  such  cases,  when  he  has  re- 
covered from  intoxication  only  so  far  as  to 
be  fairly  able  to  take  care  of  himself.  Grin- 
nell  T.  General  Acci.  Ins.  Co.  15:  306,  68 
Atl.  655,  80  Vt.  526.  (AnnoUted) 
Waiver  and  estoppel. 

8.  Payment  of  the  amount  due  under 
a  fire-insurance  policy  does  not  waive  fraud- 
ulent misrepresentations  as  to  the  location 
of  the  property  at  the  time  of  loss,  the  prop- 
erty having  in  fact  been  moved  so  as  to 
release  the  liability  of  the  insurer.  Pala- 
tine Ins.  Co.  v.  Kehoe,  15:  1007,  83  N.  E. 
866,  197  Mass.  364. 

9.  The  mere  failure  to  offer  to  return 
the  unearned  premium  on  an  insurance  pol- 
icy, as  required  by  its  terms,  upon  the  dis- 
covery, after  loss,  of  a  breach  thereof,  will 
not  constitute  a  waiver  of  the  forfeiture 
where  the  premium  is  not  received  by  the 
company  after  knowledge  of  the  breach,  and 
no  demand  is  made  for  the  unearned  pre- 
miums, and  no  offer  is  made  to  surrender 
the  policy,  a  tender  accompanying  a  plea  of 
forfeiture  in  an  action  to  recover  on  the 
jmlicy  being  sulTcient  in  such  a  case,  .fltna 
Ins.  Co.  V.  Mount,  15:  471,  44  So.  1^  90 
Miss.  642. 
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Airbltration. 

Burden  of  proving  condition  as  to,  Bee 
Evidence,  3. 

10.  Stipulations  in  a  policy  of  flre  in- 
surance, that,  in  the  event  of  a  disagree- 
ment between  the  insurer  and  the  insured 
as  to  the  amount  of  loss,  the  same  shall  be 
ascertained  by  appraisers,  and  that  the 
amount  thus  determined  shall  not  become 
payable  until  sixty  days  after  notice,  ascer- 
tainment, and  satisfactory  proof  of  loss, 
and  that  no  action  shall  be  maintainable 
therefor  until  after  a  full  compliance  with 
such  requirements, — constitute  a  condition 
precedent  which  imposes  an  obligation  on 
the  insured,  in  the  event  of  disagreement  as 
to  the  amount  of  the  loss,  to  procure  an 
award  or  ascertainment  of  the  loss  by  ap- 
praisers, or  to  show  a  legal  excuse  therefor, 
before  he  can  maintain  a  suit  on  the  pol- 
icy, except  as  such  condition  is  modified  by 
the  provisions  of  Ohio  Rev.  Stat.  1906,  { 
3643,  as  to  total  losses.  Graham  v.  Ger- 
man American  Ins.  Co.  15:  1055,  79  N.  E. 
030,  75  Ohio  St.  374.  (Annotated) 

11.  A  policy  of  flre  insurance  providing 
that,  in  the  event  of  a  disagreement  between 
the  insurer  and  the  insured  as  to  the 
amount  of  loss,  the  same  shall  be  ascer- 
tained by  appraisers,  and  that  the  loss  shall 
not  become  payable  until  sixty  days  after 
the  notice,  ascertainment,  and  satisfactory 
proof  of  loss  required  by  the  policy  have 
been  received  by  the  insurer,  "including  an 
award  by  appraisers  when  appraisal  is  re- 
quired," imposes  no  obligation  on  the  in- 
surer to  demand  an  appraisal.  Graham  t. 
German  American  Ins.  Co.  15:  1055,  70  N. 
B.  030,  75  Ohio  St.  374. 

Cause  of  deatb. 

12.  Under  a  policy  insuring  against  loss 
of  time  from  bodily  injuries  effected  through 
external,  violent,  and  accidental  means, 
which  shall  disable  the  insured  from  en- 
gaging in  any  productive  occupation,  no  re- 
covery can  be  had  for  hernia  resulting  from 
accident  where  there  is  no  external  injury, 
disability,  or  loss  of  time,  ^tna  L.  Ins.  Co. 
y.  Lasseter,  ij:  352,  46  So.  166,  —  Ala.  — . 

13.  A  beneficiary  named  in  an  accident 
insurance  policy  issued  to  one  who  there- 
after died  from  blood  poisoning  resulting 
from  an  accidental  cut  or  scratch  on  his 
hand  is  entitled  to  recover  in  an  action  on 
the  poliqr,  although  it  excepts  cases  in 
which  death  results  wholly  or  partly,  di- 
rectly or  indirectly,  from  bodily  infirmity 
or  disease  in  any  form,  proximate  or  con- 
tributory, as  a  primary,  secondary,  or  final 
cause  of  accident,  injury,  or  death.  Rhein- 
heimer  t.  Mboa,  L.  Ins.  Co.  15:  345,  83  N.  E. 
401,  77  Ohio  St.  360. 

UrrEMPERANOE:. 

Opinion  evidence  as  to  intemperance  of 
insured,  see  Evidence,  19. 

Sufficiency  of  evidence  of,  see  Evidence, 
40. 
16LJl.A.(N.S.) 


INTEREST. 

Power  of  municipality  to  provide  for 
payment  of,  on  bonds,  see  Bonds. 

Charged  by  loan  association,  see  Build- 
ing and  Loan  Associations,  2-4; 
Constitutional  Law,  23. 

INTEKPRETATION. 

Of  statute,  see  Statutes,  2-8. 

INTERROGATORIES. 

Changing  answers  to,  see  Trial,  38. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERIXRBAN  RAIIiROAD. 

Extent  of  abutting  owner's  recovery  on 
permitting  use  of  street  car  tracks 
by,   see   Damages,   12-14. 

Question  for  jury  as  to  negligence  of, 
see  Trial,  15. 

Question  for  jury  as  to  contributory 
negligence  on  track,  see  Trial,  17. 

INTERVENTION. 

Estoppel  as  against  intervener,  see 
Judgment,  8. 

INTOXICATING  lilQTTOR. 

Effect  of  constitutional  amendment  on 
right  to  prohibit  liquor  traffic,  see 
Constitutional  Law,  1. 

Equal  protection  and  privileges  as  to, 
see  Constitutional  Law,  9,  10. 

Covenant  against  sale  of,  on  premises, 
see  Covenants  and  Conditions,  2. 

Sufficiency  of  evidence  of  sale,  see  Evi- 
dence, 44. 

Sufficiency  of  information  for  sale  of, 
see  Indictment,  etc. 

When  insured  is  under  influence  of,  see 
Insurance,  7. 

Effect  of  recording  contract  against 
sale  of  liquors  on  premises,  see  Re- 
cording Laws,  2. 

Title  of  local  option  act,  see  Statutes,  1. 

Election  between  counts  on  prosecution 
for,  see  Trial,  2. 

Instruction  on  trial  for  sale  of,  see 
Trial,  37. 

1.  The  legislature  of  Kansas  may  pro- 
hibit the  manufacture  and  sale  of  intoxi- 
cating liquors  within  the  state  except  for 
medical,  scientiflc,  and  mechanical  purposes, 
whenever  in  its  judgment  it  is  necessary 
for  the  health,  morals,  peace,  and  safety 
of  the  people;  and  in  the  interest  of  the 
public  welfare  it  may  impose  any  conditions 
upon  the  conduct  of  those  industries,  short 
of  prohibition,  which  it  may  deem  proper. 
State  V.  Durein,  15:  908,  78  Pac.  152,  70 
Kan.  1.  (Annotated) 
Xjlcensea. 

Municipal  liability  for  attempted  revo- 
cation of,  see  Municipal  Corpora- 
tions, 16. 

2.  The  provisions  of  the  Kansas  stat- 
ute authorizing  an  appeal  and  a  proceeding 
in  error  from  the  action  of  a  probate  judge 
who  refuses  to  grant  permits  to  sell  intoxi- 
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eating  liquors  are  valid  and  afford  ample 
remedies  to  tliosp  wlio  may  be  wrongfully 
denied  such  permits.  State  t.  Durein,  15: 
908,  78  Pac.  152,  70  Kan.  1. 

3.  In  the  absence  of  a  statute  permit- 
ting it,  the  legal  representatives  of  a  de- 
ceased licensee  cannot  recover  any  part  of 
the  amount  paid  for  the  liquor  license  be- 
cause of  the  tatter's  death  before  the  ex- 
piration of  the  term  of  the  license.  Wood 
V.  Cass  County,  15:  478,  115  N.  W.  308,  — 
Neb.  — . 

4.  The  discretionary  power  vested  by 
statute  in  the  probate  judges  of  the  respec- 
tive counties  of  Kansas,  to  grant  or  refuse 
permits  to  sell  intoxicating  liquors,  is  not 
an  option  to  act  according  to  prejudice  or 
caprice,  but  it  is  a  judicial  discretion,  to  be 
exercised  only  with  reference  to  the  {acts 
and  circumstances  of  each  case  after  a  full 
hearing.  State  v.  Durein,  15:  90S,  78  Pac. 
152,  70  Kan.  1. 

6.  A  license  to  sell  liquor  is  granted  in 
pursuance  of  the  police  power,  and  not  of 
the  taxing  power,  of  the  state;  and  it  is 
subject  to  revocation,  since  its  primary  pur- 
pose is  not  revenue,  but  regulation.  Claus- 
sen  v.  Luverne,  15:  698,  116  N.  W.  643, 
103  Minn.  491. 

INVENTORY. 

Determination  of  question  whether  in- 
ventory is  taken  in  time,  see  In- 
surance, 3. 

mON-SAFK  CIi.\USE. 

In  insurance  policy,  see  Insurance,  4,6. 

IRRIGATION. 

Definiteness  of  contract  as  to,  see  Con- 
tracts, 1. 

Validity  of  contract  as  to,  see  Con- 
tracts,  13. 

Covenant  for  sale  of  irrigation  rights, 
see  Covenants  and  Conditions,  3. 

Rights  as  to,  passing  by  foreclosure 
sale,  see  Mortgage,  7,  8. 

Place  for  recording  contract  as  to,  see 
Recording  Laws,  1. 

Right  to  have  water  flow  through  ditch 
for,  see  Waters,  3. 

JOINDER. 

Of  parties,  see  Parties,  3. 

JOINT  TORT  FE.\SORS. 

Joint  liability  of  city  and  abutting  o^- 
er  for  injury  on  defective  sidewalk, 
see  Highways,  6. 

JVD6E. 

Contempt  of,  see  Contempt. 

JUDGMENT. 

As  prerequisite  to  escheat,  see  Escheat, 

2. 
In  injunction  suit,  see  Injunction,  19. 
Sufficiency  of  complaint  to  support,  see 

Pleading,  6. 
Judgment  notwithstanding  verdict,  see 

Trial,  26. 

1.  A  decree  for  suit  money  and  alimony 
16L.B.A.(N.S.) 


against  the  guardian  of  defendant  in  a  di- 
vorce suit,  who  appears  only  to  defend  on 
behalf  of  his  ward  is  void,  since  the  court 
has  no  jurisdiction  to  render  a  personal 
judgment  against  him.  Sturgis  v.  Sturgis, 
15:  1034,  93  Pac.  696,  —  Or.  — . 

(Annotated) 
Entrjr  nnne  pro  tnnc. 

2.  Judgment  nunc  pro  tunc  may  be  en- 
tered in  a  case  in  which  judgment,  though 
pronounced  by  the  court,  has  never  been  en- 
tered in  the  court  records,  by  reason  of  acci- 
dent or  mistake  on  the  part  of  the  olTicers 
of  the  court.  Clark  &  L.  Invest.  Co.  v.  Rich, 
15:  68a,  115  N.  W.  1084,  —  Neb.  — . 

3.  The  entry  of  a  judgment  nunc  pro 
tunc  will  not  be  allowed  to  the  prejudice 
of  a  third  party  who  has  become  the  owner 
of  the  property  which  will  be  affected  by  the 
order;  and  such  party  may  appear  and  re- 
sist the  application  for  the  entry  of  such 
judgment.  Clark  4  L.  Invest.  Co.  v.  Rich, 
15:  68a,  116  N.  W.  1084,  —  Neb.  — . 

(Annotated) 
EfTect  and  conclusiveness. 

Of  judgment  in  action  revived  under 
stipulation,  see  Abatement  and  Re- 
vival. 

4.  The  entry  of  a  decree  pro  confesso 
in  a  suit  for  divorce  amounts  to  but  little, 
for  no  decree  can  be  made  without  proof  of 
the  allegations  of  the  bill,  and  even  if  the 
defendant  fails  to  appear,  the  courts  are 
nevertheless  bound  to  proceed  with  the  same 
formality  as  if  he  were  present  and  main- 
taining the  keenest  opposition.  Hancock  v. 
Hancock,  15:  670,  46  So.  1020,  —  Fla.  — . 

6.  A  plea  of  res  judicata  on  the  same 
facts  in  a  habeas  corpus  proceeding  is  bad 
where  the  prisoner  has  been  remanded,  un- 
less the  court  theretofore  denying  relief  is 
one  of  superior  jurisdiction.  Ex  parte 
Clark,  15:  389,  106  S.  W.  990,  208  Mo.  121. 

6..  Merely  obtaining  a  judgment  against 
a  nonresident  alien  by  default  upon  substi- 
tuted service  of  process  is  not  sufHcient  to 
enable  the  court  to  subject  to  the  satisfac- 
tion of  it  a  credit  not  described  in  the  affi- 
davit or  complaint  on  which  the  order  for 
publication  was  based,  where  other  property 
was  attached  sufficient  to  give  the  court  ju- 
risdiction. Disconto  Gesellschaft  v.  Terlin- 
den,  15:  I04S,  106  N.  W.  821,  127  Wis.  651. 
Who  bound  by. 

7.  There  is  no  such  privity  between  a 
foreign  administrator  as  to  whom  an  action 
pending  in  a  forei^  jurisdiction  against 
the  testator  at  the  time  of  his  death  is  law- 
fully revived  and  the  domiciliary  executors 
and  the  estate  as  will  make  a  subsequent  de- 
cree therein  binding  upon  the  latter.  Brown 
V.  Fletcher,  15:  63a,  109  N.  W.  686,  146 
Mich.  401. 

8.  The  facts  that  the  name  of  an  inter- 
vener claiming  under  the  original  defendant 
is  inserted  in  the  caption  of  a  default  de- 
cree against  the  latter  in  favor  of  the  plain- 
tiff, and  that  the  decree  runs  against  all 
l>ersons  claiming  under  the  defendant,  wilt 
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not  Biipport  a  plea  of  former  adjudication 
and  estoppel  as  against  the  intervener,  where 
the  decree  does  not  adjudge  the  intervener 
to  be  in  default,  and  does  not  show  that  a 
hearing  was  had  on  the  merits  of  the  inter- 
vention petition,  and  does  not  appear  to 
run  against  the  intervener,  by  name  or  nec- 
essary implication;  and  where  the  real  is- 
sue in  the  case  lies  between  the  plaintiff 
and  the  intervener.  McCullough  v.  Con- 
nelly, 15:  8a3,  114  N.  W.  301,  —  Iowa,  — . 

9.  That  personal  injuries  negligently 
inflicted  upon  a  wife  by  a  common  carrier 
have  resulted  in  her  deaths  and  that  an  ac- 
tion has  been  brought  under  the  statute  by 
her  administrator  for  the  statutory  benefi 
ciaries,  and  a  verdict  recovered  therein,  con- 
stitute no  bar  to  an  action  by  the  husband 
to  recover  the  damages  sustained  by  him 
by  reason  of  the  carrier's  wrongful  act. 
Mageau  t.  Great  Northern  R.  Co.  15:  511, 
115  N.  W.  651,  —  Minn.  — . 
Enforcement. 

10.  A  judgment  for  alimony  against  a 
spendthrift  under  guardianship  can  be  en- 
forced only  after  proper  proceedings  in  the 
court  having  jurisdiction  of  estates,  and  not 
by  process  against  the  ward's  estate  or  the 
guardian.  Sturgis  v.  Sturgis,  15:  1034,  93 
Pac.  696,  —  Or.  — . 

jvoiciaij  notice. 

See  Evidence,  1,  2. 

JITDIOIAIi  OFFICER. 

Coroner  as,  see  Bribery. 

JUDICIAL  SALE. 

Validity  of  contract  to  purchase  prop- 
erty at,  see  Contracts,  14. 

Oral  contract  to  piurchase  property  at, 
and  pay  debts  to  value  of  property, 
see  Contracts,  5,  6. 

Sale  on  foreclosure,  see  Mortgage,  5-8. 

The  mere  fact  that  one  bids  off  prop- 
erty at  a  judicial  sale  and  claims  an  in- 
terest in  it  does  not  render  him  liable  upon 
an  undertaking  by  another  that  the  prop- 
erty should  be  bid  off  for  him  by  the  for- 
mer and  that  he  would  pay  the  debts  secured 
by  the  property  up  to  a  specified  amount. 
Satterfield  v.  Kindley,  15:  399,  57  S.  E.  145, 
144  N.  C.  455. 

JUNK  DEALERS. 

License  of,  see  License,  3. 

JURISDICTION. 

Of  courts  generally,  see  Courts. 
Of  equity,  see  Equity. 
Mode  of  raising  objection  for  want  of, 
see  Pleading,  16. 

JURY. 

Discharge  of,  as  former  acquittal,  see 

Criminal   Law,  4. 
Questions  for,  see  Trial,  7-21. 
Instruction  as  to  effect  of  juror's  oath, 

see  Trial,  36. 
16L.R.A.(N.S.) 


JUSTIFICATION. 

For  libelous  publication,  see  Libel  and 
Slander,  6. 

LACHES. 

Necessity  of  pleading,  see  Pleading,  18. 
In  rescission  of  sale,  see  Sale,  10. 

LANDLORD  AND  TENANT. 

What  constitutes  fixtures  as  between, 
see  Fixtures,  2. 

Lien  for  money  advanced  to  lessee  for 
erection  of  building,  see  Liens. 
A  provision  in  a  lease  that,  if  the 
lessor  cannot  deliver  possession  as  contem- 
plated, delay  in  delivery  of  possession  will 
not  work  an  abridgment  of  the  term,  but 
shall  operate  to  defer  the  date  of  its  com- 
mencement does  not  change  the  character 
of  the  conveyance  from  an  executed  to  an 
executory  contract.  Johnston  v.  Corson 
Gold  Min.  Co.  15:  1078,  157  Fed.  145,  — 
C.  C.  A.  — .  (AnnoUted) 

LAST  CLEAR  CHANCE. 

See  Negligence,  5;  Street  Railways,  8. 

LATENT  DEFECTS. 

Warranty  against,  see  Sale,  2. 

LAW  OF  PLACE. 

See  Conflict  of  Laws. 

LEASE. 

Effect  of  failure  to  record,  on  acquisi- 
tion of  adverse  title,  see  Adverse 
Possession,  5. 

Corporate  power  to  make,  see  Corpora- 
tions, 2. 

Injunction  against  monopolistic  lease, 
see  Injunction,  2. 

Of  railroad,  see  Railroads,  1. 

See  also  Landlord  and  Tenant. 

LEGISLATURE. 

Legislative  functions  of  municipal  au- 
thorities, see  Municipal  Corpora- 
tions, 3-8. 

Court's  right  to  assume  secret  intent  on 
part  of,  see  Courts,  2. 

Power  to  authorize  city  to  impose  ex- 
traterritorial license  tax,  see  Li- 
cense, 2. 

LEVY  AND  SEIZURE. 

Of  exempt  property,  see  Exemptions. 

LIBEL  AND  SLANDER. 

Burden  of  proving  justiflcation,  see 
Evidence,  14. 

1.  If  a  word  is  capable  of  two  construc- 
tions, one  actionable  and  the  other  not,  it  is 
the  duty  of  the  court  to  give  to  it  the  con- 
struction which  the  circumstances  show  that 
it  naturally  bore,  according  to  its  plain, 
popular,  and  ordinary  sense,  and  such  as  it 
would  naturally  be  understood  to  have  by 
persons  hearing  or  reading  it  in  the  connec- 
tion in  which  i^  is  used,  unless  it  affirma- 
tively appears  that  it  was  used  or  under- 
stood in  some  other  sense.  State  v.  Sheri- 
dan, 15:  497,  93  Pac.  656,  —  Idaho,  — . 
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2.  That  the  libelous  character  of  an  ar- 
ticle depends  upon  the  meaning  of  a  slang 
word  used  therein  does  not  render  it  any 
the  less  libelous,  provided  the  word  has  a 
well-recognized  meaning,  or  is  given  a  mean- 
ing by  the  article  itself  which  conveys  to 
the  reader  the  understanding  that  it  is  used 
in  such  a  way  as  tends  to  impeach  the  hon- 
esty, integrity,  virtue,  or  reputation  of  the 
person  named  in  the  article,  and  thereby 
exposes  him  to  public  hatred,  contempt,  or 
ridicule.  State  v.  Sheridan,  15:  497,  93  Pac. 
656,  —  Idaho,  — . 

8.  A  newspaper  article  charging  that  a 
certain  public  officer  and  "graft"  have  be- 
come so  thoroughly  known  as  synonymous 
terms  that  the  rank  and  file  of  his  political 
party  will  have  no  more  to  do  with  him  is 
libelous  per  se,  under  Idaho  Rev.  Stat.  1887. 
{  6737,  which  forbids  the  publication  of  de- 
famatory matter  tending  to  impeach  the 
honesty,  integrity,  virtue,  or  imputation  of 
a  person,  and  which  exposes  him  to  public 
hatred,  contempt,  or  ridicule.  State  v.  Sher- 
idan, 15:  497,  93  Pac.  656,  —  Idaho,  — . 

(Annotated) 
Privileged  communications. 

4.  An  article  which  gives  the  opinion 
of  a  reporter  as  to  the  proceedings  of  a 
judicial,  legislative,  or  other  public  official 
body  is  not  privileged  under  Idaho  Rev. 
Stat.  1887,  i  6743,  which  extends  only  to  a 
fair,  true  report  of  a  judicial,  legislative, 
or  other  public  official  proceeding,  or  to  a 
statement,  speech,  argument,  or  debate  in 
the  course  of  the  same.  State  v.  Sheridan, 
15:  497»  93  Pac.  656,  —  Idaho,  — . 
Publication. 

5.  The  writer  of  a  libelous  letter,  who 
mailed  it  to  the  wife  of  the  person  libeled, 
published  the  article  within  the  meaning  of 
the  law  of  libel,  although  it  was  received 
from  the  postal  authorities  by  the  husband, 
who  opened  it,  and,  after  reading  a  few 
lines  on  the  back  written  to  himself  per- 
sonally, handed  the  letter  to  his  wife,  where- 
upon they  both  read  it  together,  or  prac- 
tically at  the  same  time.  Kramer  v.  Per- 
kins, 15:  X141,  113  N.  W.  1062,  102  Minn. 
465.  (Annotated) 

Justification. 

6.  One  charged  with  libel  is  permitted, 
under  Idaho  Rev.  Stat.  1887,  J  6740,  to  give 
in  evidence,  as  a  justification  for  the  publi- 
cation, the  truth  of  the  matter  published. 
SUte  V.  Sheridan,  15:  497,  93  Pac.  656,  — 
Idaho,  — . 

lilCENSE. 

Of  school  teacher,  see  Injunction,  5-9. 

Of  teacher,  revocation  of,  see  Schools,  2. 

For  sale  of  liquor,  see  Intoxicating  Li- 
quors, 2-5. 

Uniformity  in  occupation  taxes,  see 
Taxes,  1. 

1.  A  license  tax  on  circuses  included  in 
a  general  taxing  ordinance,  the  proceeds  of 
which  are  not  to  be  applied  to  the  special 
object  of  defraying  the  expenses  incident  to 
police  and  other  protection,  but  to  the  gen- 
eral expenses  of  the  city,  is  one  for  revenue 
16L.R.A.(N.S.J 


purposes.     Robinson  v.  Norfolk,  15:  394,  M 
S.  E.  762,  —  Va.  — . 

2.  The  legislature  cannot  authorize  a 
city  to  levy  license  taxes  for  revenue  upon 
circuses  exhibiting  beyond  the  territorial 
limits  of  the  city.  Robinson  v.  Norfolk,  15: 
394,  60  S.  E.  762,  —  Va.  — .       (AnnoUted) 

3.  An  act  for  licensing  junk  dealers  and 
traders  does  not  apply  to  their  bona  fide  em- 
ployees. State  v.  Rosenbaum,  15:  388,  68 
Atl.  250,  80  Conn.  327. 

lilENS. 

Of  humane  society  officer  for  caring  for 
neglected  animals,  see  Constitution- 
al Law,  20. 

On  irrigation  canal,  see  Covenants  and 
Conditions,  3. 

As  prerequisite  to  injunction  against 
threatened  fraudulent  conveyance, 
see  Fraudulent  Conveyances. 

Mechanics'  lien,  see  Mechanics'  Lien. 

Necessity  of  plea  in  suit  to  enforce,  see 
Pleading,  18. 

Of  assessment  for  public  improvement, 
see  Public  Improvements,  3,  4. 

1.  A  lien  for  money  advanced  on  the  se- 
curity of  a  building  removable  by  the  ten- 
ant before  the  expiration  of  the  term,  if  not 
lost  by  the  surrender  of  the  property  by 
the  tenant  without  removal  before  the  ex- 
piration of  the  term,  becomes  ineffective 
upon  the  expiration  of  the  lease.  Hughes  v. 
Kershow,  15:  723,  93  Pac.  1116,  —  Colo.  — . 

2.  A  verbal  lien  for  money  advanced  to 
a  lessee  for  the  erection  of  a  building  which 
he  has  the  right  to  remove  before  the  ex- 
piration of  the  tenancy,  if  binding  between 
the  parties,  extends  only  to  the  interest  of 
the  lessee  in  the  property,  and  is  lost  by  the 
termination  thereof.  Hughes  v.  Kershow, 
15:  7*3.  93  Pa«-  1118,  —  Colo.  — . 

3.  The  lien  of  one  who  advances  money 
to  a  lessee  on  the  security  of  a  building, 
removable  by  him  before  the  expiration  of 
the  lease,  is  not  made  absolute  by  the  ex- 
tension of  the  tenancy  on  practically  the 
same  terms,  without  the  knowledge  or  con- 
sent of  the  lienor,  since  the  latter  is  pre- 
sumed to  have  known  of  the  date  of  the  ex- 
piration of  the  first  lease,  and,  b;ing  put 
upon  inquiry,  and  failing  to  enforce  the 
lien,  must  be  held  to  have  acquiesced  in  the 
new  lease,  intending  to  assert  a  lien  subject 
thereto.  Hughes  v.  Kershow,  15:  743,  93 
Pac.  1116,  —  Colo.  — . 

4.  An  equitable  right  to  enforce  a  lien 
for  money  advanced  for  the  erection  of  • 
building  on  leased  premises  is  lost  by  aa 
inexcusable  delay  of  over  five  years  in  bring- 
ing an  action  to  enforce  it,  and  a  delay  of 
five  years  more  in  bringing  it  to  trial 
Hughes  V.  Kershow,  15:  723,  93  Pac.  IIU^ 
—  Colo.  — . 

LIFE  ESTATE. 

Under  will,  see  Wills,  5,  6. 

LIFE  INSUBANOB. 

See  Insurance. 
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lilFE  TENANTS. 

Kunning  of  limitation  against  remain- 
dermen, see  Limitation  of  Actions, 
1. 
Securing  property  to  heirs  of,  see  Per- 
petuities. 

lilOHT. 

City  lighting  plant,  see  Municipal  Cor 
porations,  11-13. 

IiIMITATION  OF  ACTIONS. 

As  to  adverse  possession,  see  Adverse 

Possession. 
Necessity  of  pleading,  see  Pleading,  18. 
Laches  in  rescission  of  sale,  see  Sale,  10. 

1.  An  action  brought  by  heirs,  under 
Ohio  Rev.  Stat.  {  6448,  to  compel  a  rail- 
road company  to  appropriate  lands  of  which 
It  had  been  in  possession  for  over  twenty- 
one  years,  is  not  barred  by  the  twenty-one 
year  statute  of  limitations,  where  the  heirs 
were  out  of  possession  until  the  death  of 
the  life  tenant  of  the  premises,  about  twelve 
years  before  the  action  was  instituted. 
Webster  v.  Pittsburg,  C.  4  T.  R.  Co.  15: 
1 154,  84  N.  E.  502,  —  Ohio  — .     (Annotated) 

2.  Failure  to  provide  a  special  fund  out 
of  which  town  warrants  are  payable  does 
not  prevent  the  running  of  the  statute  of 
limitations  if  the  town  officials  denied  the 
validity  of  the  warrants  and  refused  to  pro- 
vide the  fund  for  that  reason.  Howe  v. 
Gunnison,  15:  1276,  06  Pac.  283,  —  Colo.  — . 

3.  An  action  for  breach  of  contract  to 
pay,  as  part  of  the  consideration  for  trans- 
fer of  real  estate,  notes  of  the  vendor  to  a 
stranger,  secured  upon  the  property,  does 
not  accrue  until  the  vendor  is  required  to 
pay  them.  Enos  v.  Anderson,  15:  1087,  03 
Pac.  475,  40  Colo.  306. 

4.  The  statute  of  limitations  begins  to 
run  against  liability  for  wrongfully  assign- 
ing a  policy  of  insurance  which  was  at- 
tempted to  be  canceled  by  a  separate  paper 
under  the  claim  that  it  was  lost,  in  which 
assured  undertook  to  surrender  the  policy  if 
found,  at  the  time  of  the  assignment,  and 
not  at  the  time  judgment  is  recovered  there- 
on by  the  assignee  against  the  insurer. 
Aachen  A  M.  F.  Ins.  Co.  v.  Morton,  15:  156, 
160  Fed.  654,  —  C.  C.  A.  — .        (Annotated) 

LIMITATION  OF  INDEBTEDNESS. 

Of  municipal  corporations,  see  Munici- 
pal Corporations,  0,  10,  13. 

LIVE  STOCK. 

Duty  of  carrier  transporting,  see  Car- 
riers, 12,  13. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associations. 

LOCAL  OPTION. 

Title  of  local  option  act,  see  Statutes,  1. 
15L.R.A.(N.S.) 


LOCAL  S^LF-GOVERNMENT. 

See  Constitutional  Law,  4. 

LODGES. 

Rights  in  funds  of,  see  Benevolent  So- 
cieties. 

LOITERING. 

Constitutionality  of  prohibition  against 
loitering  on  streets,  see  Constitu- 
tional Law,  12. 

MALICE. 

As  element  of  murder  in  first  degree, 
see  Homicide,  1. 

MALICIOUS   PROSECUTION. 

The  presumption  of  probable  cause 
for  a  prosecution  arising  from  conviction  is 
destroyed  if  it  was  secured  by  fraud  or  per- 
jury. Carpenter  ▼.  Sibley,  15:  1143,  04  Pac. 
870,  —  Cal.  — .  (Annotated) 

MANDAMUS. 

It  is  the  duty  of  the  state's  attorney, 
which  may  be  enforced  by  mandamus,  to 
sign  and  file  a  petition  for  leave  to  file  an 
information  in  the  nature  of  a  quo  war- 
ranto, where  a  private  relator  presenta  a 
proper  petition  for  his  signature,  disclosing 
an  individual  and  personal  right,  distinct 
from  the  right  of  the  public,  which  is  en- 
forceable by  a  proceeding  in  quo  warranto, 
together  with  evidence  of  facts  necessary  to 
establish  the  right.  People  ex  rei.  Raster 
v.  Healy,  15:  603,  82  N.  E.  600,  320  111.  280. 

MANDATORY  INJUNCTION. 

See  Injunction,  1. 

MANUFACTURER. 

Liability  for  turning  steam  into  sewers, 

see  Highways,  7. 
Liability  of,  to  purchaser,  see  N^ll- 

gence,  3. 
Warranty  of  fitness  by,  see  Sale,  6. 

MANUSCRIPT. 

EfTect  of  copyright  on  rights  of  owner, 
see  Copyright,  1. 

MARRIAGE. 

Conflict  of  laws  as  to,  see  Conflict  of 
Laws,  3. 

Burden  of  proving,  see  Evidence,  8,  0. 

Admissibility  of  declarations  as  to,  see 
Evidence,  21. 

Admissibility  of  evidence  of  general  re- 
pute as  to,  see  Evidence,  25. 

Evidence  as  to  kind  of  marriage,  see 
Evidence,  26. 

A  marriage  ceremony  gone  through 
with  by  a  man  and  woman  competent  to  and 
intending  to  marry,  before  a  Catholic  priest 
and  three  witnesses,  and  entered  by  the 
priest  on  the  marriage  record  of  the  church, 
with  a  recital  that,  in  view  of  a  license  is- 
sued by  the  clerk  of  the  court,  he  bad,  in 
the  presence  of  the  witnesses  required  by 
law,  received  the  free  and  mutual  assent 
of  marriage  between  the  parties,  and  had 
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given  them  the  nuptial  benediction,  and 
caused  them  and  the  witnesses  to  sign  the 
"present  act  of  marriage,"  is  a  marriage, 
and  not  a  mere  blessing  of  a  null  and  void 
marriage  theretofore  entered  into  by  the 
contracting  parties  before  a  justice  of  the 
peace.  Landry  t.  Bellanger,  15:  463,  46  So. 
950,  —  La.  — .  (Annotated) 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

MASTER. 

Reference  to,  see  Records. 

MASTER  AND  SERVANT. 

State  regulations  of  hours  of  employ- 
ment on  interstate  railroads,  see 
Commerce,  5,  6. 

Constitutionality  of  requirement  for 
weekly  payment  of  wages,  see  Con- 
stitutional Law,  7,  8,  15,  16. 

Amendment  of  corporate  charter  so  as 
to  require  weekly  payment  of  em- 
ployees, see  Corporations,  1. 

Conclusiveness  on  stockholder  of  stat- 
ute requiring  weekly  payment  of 
employees,  see  Corporations,  4. 

Compelling  courts  of  other  state  to  ob- 
serve laws  exempting  wages,  see 
Courts,  4. 

lilabillty  to  servant  generally. 

Evidence  of  removal  of  trolley  pole 
after  killing  of  conductor,  see  Evi- 
dence, 29. 

Sufficiency  of  evidence  to  show  employ- 
er's negligence,  see  Evidence,  36,  37. 

Sufficiency  of  evidence  of  recognition  of 
liability,  see  Evidence,  43. 

Imputing  superintendent's  knowledge 
of  danger  to  master,  see  Notice,  1. 

Sufficiency  of  allegations  of  master's 
negligence,  see  Pleading,  11. 

Question  for  jury  as  to  master's  knowl- 
edge of  danger,  see  Trial,  14. 

1.  A  minor  who,  by  misrepresenting  his 
age,  obtains  a  student  fireman's  permit  from 
a  railroad  company,  is  entitled  only  to  the 
degree  of  care  requisite  in  the  case  of  tres- 
passers, or  at  most  of  bare  licensees,  al- 
though his  infancy  in  no  way  contributes  to 
his  injury.  Norfolk  4  W.  R.  Co.  v.  Bon- 
durant,  15:  443,  59  S.  E.  1091,  107  Va.  515. 

(Annotated) 

Dnty  as  to  place  and  appliances. 

Proximate  cause  of  injury  to  workmen 
in  mines,  see  Proximate  Cause,  3. 

Instruction  as  to  failure  to  inclose  ele- 
vator, see  Trial,  35. 

2.  The  failure  of  an  employer  to  inclose 
an  elevator  operated  in  a  single  shaft  with 
another  elevator  is  prima  facie  evidence  of 
negligence  within  the  meaning  of  the  Kan- 
sas factory  act  (Laws  1903,  chap.  356,  p. 
540),  and  renders  him  liable  to  an  employee 
injured  by  a  barrel  which  fell  from  one  of 
the  elevators,  and  struck  him  while  he  was 
engaged  in  loading  the  other  elevator  at  a 
15L.U.A.(N.S.) 


lower  floor.    Fowler  Packing  Co.  ▼.  Enaen- 
pcrger,  ly.  784,  94  Pac.  995,  —  Kan.  — . 

(Annotated) 

8.  The  principal  purpose  of  the  provi- 
sion of  the  Kansas  factory  act  (Laws  1003, 
chap.  366,  p.  640)  which  requires  owners  or 
operators  of  manufacturing  establisfaments 
properly  and  substantially  to  inclose  or  se- 
cure elevators,  hoisting  shafts,  and  well 
holes,  is  to  protect  the  lives  and  limbs  of 
employees  at  work  in  such  establiahments, 
and,  so  far  as  the  nature  of  the  act  dis- 
closes the  legislative  purpose,  it  is  just  as 
important  that  the  elevator  shall  be  safe- 
guarded as  that  the  shaft  or  well  hole  shall 
be.  Fowler  Packing  Co.  v.  Enzenperger,  15: 
784,  94  Pac.  996,  —  Kan.  — . 

4.  An  inherent  infirmity  in  a  machine 
rendering  it  liable  to  make  unexpected,  ab- 
normal, and  dangerous  movements,  as  dem- 
onstrated by  actual  occurrences,  commen- 
cing at  the  inception  of  its  use,  and  con- 
tinuing for  a  long  period,  may,  as  matter 
of  law,  constitute  sufficient  notice  to  the 
master  of  the  infirmity.  Fleming  v.  North- 
ern Tissue  Paper  Mill,  15:  701,  114  N.  W. 
841,  —  Wis.  — . 

6.  The  setting  of  a  crooked  trolley  poIs 
nearer  to  the  track  than  others  in  the  line 
and  with  a  crook  or  bend  toward  the  track 
is  not  an  engineering  question  for  the  de- 
cision of  which  the  street  car  company  can- 
not be  questioned  by  an  employee,  even  ff 
the  distance  the  poles  should  be  placed  from 
the  track  of  the  electric  railway  is  such  a 
problem.  East  St.  Louis  &  Suburban  R.  Co. 
V.  Kath,  15:  1109,  83  N.  E.  533,  232  111.  128. 
Inspection. 

Sufficiency  of  evidence  as  to,  see  Trial,  6. 

6.  A  master  is  not  relieved  from  liabil- 
ity for  failure  to  use  due  care  in  the  in- 
spection of  animals  slaughtered  for  meat,  so 
as  not  to  expose  his  servants  to  infection 
from  disease,  by  the  fact  that  the  animals 
were  subjected  to  government  inspection; 
and  he  is  bound  by  any  deficiencies  of  such 
inspection  if  he  relies  on  it.  O'Connor  v. 
Armour  Packing  Co.  15:  8(a,  168  Fed.  241, 
—  C.  C.  A.  — .  (Annotated) 

Assumption  o(  risk. 

Curing  error  in  instruction  as  to,  see 
Appeal  and  Error,  17. 

7.  An  employee  assumes  all  risks  con- 
nected with  the  business  in  which  he  is  em- 
ployed, even  though  produced  by  the  mas- 
ter's negligence,  if  he  continues  in  the  em- 
ployment. East  St.  Louis  &  Suburban  R. 
Co.  V.  Kath,  15:  1109,  83  N.  E.  533,  232  III. 
126. 

8.  An  electric  railway  conductor  who, 
while  operating  his  car,  passes  over  the  road 
daily  from  April  to  December  at  a  point  at 
which  the  track  sags  and  a  pole  stands 
closer  to  it  than  others  in  the  line,  assumes 
the  risk  of  being  struck  by  the  pole,  since 
he  must  know  the  existing  condition.  East 
St.  Louis  &  Suburban  R.  Co.  v.  Kath,  15: 
1 109,  83  N.  E.  633,  232  Dl.  126.  (AnnoUted) 

Contributory  negligence. 

9.  A  railway  company  is  not  liable  for 
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the  killing  of  a  conductor  struck  by  a  trolley 
pole  while  he  is  leaning  out  of  a  car  run- 
ning at  high  speed  on  a  straight  track  in 
broad  daylight  at  a  place  with  which  he  is 
familiar,  in  order  to  ascertain  a  faut  which 
he  can  learn  by  looking  out  from  the  rear 
of  the  car,  since  he  voluntarily  chooses  the 
negligent  rather  than  the  safe  way.  East 
St.  Louis  &  Suburban  R.  Co.  t.  Kath,  15: 
1109,  83  N.  E.  533,  232  111.  126.  (Annotated) 
Fellow  servants. 

10.  A  private  railroad  operated  by  a  com- 
pany not  incorporated  for  railroad  purposes 
is  within  the  terms  of  a  fellow-servant  act 
relating  to  "railroads."  Ed  H.  Cunningham 
&  Co.  T.  Neal,  15:  479,  107  S.  W.  5.39,  — 
Tex.  — .  (Annotated) 

11.  A  master  is  liable  for  the  killing  of 
a  servant  struck  by  a  bucket  allowed  to  fall 
down  a  mine  shaft  because  of  the  inex- 
perience of  a  servant  temporarily  in  charge 
of  the  hoisting  mechanism,  although  this 
servant  is  permitted  by  the  competent  engi- 
neer to  exchange  places  with  him  in  viola- 
tion of  the  master's  instructions,  where,  un- 
der a  statute,  they  are  not  fellow  servants 
with  the  deceased;  since  the  engineer,  in 
permitting  the  exchange,  does  not  act  be- 
yond the  scope  of  his  employment.  Lewis  v. 
Mammoth  Min.  Co.  15:  439,  93  Pac.  732,  — 
Utah,  — .  (Annotated) 
liiabllity  to  third  person. 

For  injury  to  person  riding  on  elevator, 
see  Elevators,  2,  3. 

12.  The  act  of  an  elevator  operator  in 
permitting  a  boy  to  ride  on  top  of  the  ele- 
vator is  not  outside  of  the  scope  of  his  em- 
ployment. Davis  ▼.  Ohio  Valley  Bkg.  &  T. 
Co.  15:  40a,  106  S.  W.  843,  —  Ky.  — . 

MATERIAIjMAN. 

laen  of,  see  Mechanics'  Lien. 

MAXIMS. 

1.  Caveat  emptor.  Oil  Well  Supply  Co. 
T.  Watson,  15:  868,  80  N.  E.  157,  168  Ind. 
603. 

Farrell  v.  Manhattan  Market  Co.  15:  884, 
84  N.  E.  481,  —  Mass.  — . 

2.  De  minimis  non  curat  lex.  Kramer 
V.  Perkins,  15:  1141,  113  N.  W.  1062,  102 
Minn.  455. 

3.  Ignorantia  juris  haud  excuaat.  Bur- 
ton V.  Haden,  15:  1038,  60  S.  E.  736,  —  Va. 

4.  Ignorantia  juris  non  excusat.  Bur- 
ton V.  Haden,  15:  1038,  60  S.  E.  736,  —  Va. 

5.  Mobilia  sequuntur  personam.  Mann 
T.  Carter,  15:  150,  68  Atl.  130;  74  N.  H.  345. 

6.  Nemo  est  hnres  viventis.  Gerard  v. 
Beecher,  15:  900,  80  Conn.  363,  68  Atl.  438. 

7.  Res  ipsa  loquitur.  Fleming  v.  North- 
ern Tissue  Paper  Mill,  15:  701,  114  N.  W. 
841,  —  Wis.  — . 

8.  Re.spondeat  superior.    .Tudson  v.  Win- 
sted,  15:91,  68  Atl.  099,  80  Conn.  384. 
15L.R.A.(N.S.) 


MEAT. 

Master's  duty  to  inspect  animals 
slaughtered  for,  see  Master  and 
Servant,  6. 

MECHANICS'  lilEN. 

Guardian's  power  to  agree  to,  see  Guar- 
dian and  Ward. 

The  rlirht. 

1.  The  mere  fact  that  lumber  is  used  in 
the  construction  of  a  house  on  an  infant's 
land  gives  no  lien  on  the  land,  enforceable 
in  equity.  Ix>gan  Planing  Mill  Co.  v.  Al- 
dredge,  15:  1159,  60  S.  E.  783,  —  W.  Va.  — . 

2.  Authority  conferred  by  the  court 
upon  the  guardian  of  an  infant  to  build  a 
house  upon  the  latter's  land  with  money 
derived  from  the  sale  of  other  lands  will  not 
authorize  a  contractor  who  erected  the  house 
under  an  agreement  with  the  guardian,  to 
file  a  mechanics'  lien  for  lumber  used  in  its 
construction.  Logan  Planing  Mill  Co.  v. 
Aldredge,  15:  1159,  60  S.  E.  783,  —  W.  Va. 
— .  (Annotated) 
For  what. 

3.  Supplies  for  the  construction  of  a 
railroad  within  the  meaning  of  a  mechanics' 
lien  statute  do  not  include  food  for  men  and 
teams  while  at  work  thereon,  and  the  fact 
that  the  contractor  to  whom  it  is  furnished 
boards  his  own  hands  is  immaterial.  Car- 
son v.  Shelton,  15:  509,  107  S.  W.  793,  — 
Ky.  — .  (Annotated) 
Enforcement;  procedure. 

Burden  of  proof  as  to,  see  Evidence,  4. 

4.  To  enable  a  court  of  equity  to  en- 
force a  mechanics'  lien,  the  lien  must  have 
legal  validity.  Logan  Planing  Mill  Co.  v. 
Aldredge,  15:  1159,  60  S.  E.  783,  —  W.  Va. 

5.  The  time  for  filing  a  lien  cannot  be 
extended  by  furnishing  on  a  new  contract  or 
request  additional  articles,  and  adding  them 
to  a  completed  account  and  statement  of  ma- 
terial furnished.  Valley  Lumber  &  Mfg. 
Co.  V.  Driessel,  15:  399,  03  Pac.  765,  13  Ida- 
ho, 662. 

6.  A  materialman  who  furnishes  mate- 
rial for  the  erection  of  a  building  under 
two  separate  contracts,  and  has  knowledge 
of  such  contracts,  cannot  tack  one  contract 
to  the  other  by  filing  his  claim  of  lien  with- 
in the  required  time  from  the  date  of  fur- 
nishing material  pursuant  to  one  of  the 
contracts.  Valley  Lumber  &  Mfg.  Co.  v. 
Driessel,  15:  399,  03  Pac.  765,  13  Idaho,  662. 

(Annotated) 

7.  A  company  which  furnishes  lumber 
for  the  erection  of  a  dwelling,  and,  later, 
for  the  erection  of  a  porch,  without  notice 
or  knowledge  that  the  work  is  done  under 
separate  contracts,  may  file  a  lien  for  the 
entire  amount  due,  within  the  prescribed 
period  after  the  delivery  of  the  lumber  foi 
the  porch.  Valley  Lumber  &  Mfg.  Co.  v. 
Driessel,  15:  399,  93  Pac.  765,  13  Idaho,  602. 

8.  The  entire  account  for  materials  fur- 
nished for  the  construction  of  a  building 
and  for  an  improvement  will  be  treated  as  a 
continuous  and  connected  transaction,  and 
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th«  time  in  which  to  file  a  lien  therefor  be- 
gins to  run  from  the  date  of  the  last  item 
of  the  account,  where  the  materials  are  fur- 
nished at  intervals  and  the  parties  intend 
them  to  be  included  in  one  account  and  set- 
tlement. Valley  Lumber  4  Mfg.  Co.  v. 
Driessel,  15:  399,  93  Pac.  765,  13  Idaho,  662. 

MEDIUM. 

Whether  communications  through,  con- 
stitute undue  influence  as  question 
for  jury,  see  Trial,  20. 

MEMORANDUM. 

Ab  part  of  note,  see  Alteration  of  In- 
struments. 

MESSTAL  ANGUISH. 

Recovery  of  damages  for,  see  Damages, 
15,  16. 

MINES. 

Mining  of  gold  as  public  purpose  au- 
thorizing eminent  domain  proceed- 
ings, see  Eminent  Domain,  1. 

Fraud  in  puffing  mining  claims,  see 
Fraud  and  Deceit,  1. 

Injury  to  servant  in,  see  Master  and 
Servunt,  11. 

Permitting  gas  to  remain  in,  as  proxi- 
mate cause  of  injury,  see  Proxi- 
mate Cause,  3. 

Effect  of  delay  in  rescinding  sale  of 
mining  stock,  see  Sale,  10. 

A  statute  creating  a  commission  to 
issue  permits  for  hydraulic  mining,  upon 
the  observance  of  certain  precautions  to 
avoid  injury,  does  not,  although  it  provides 
for  notice  to,  and  a  hearing  of,  all  persons 
interested,  make  the  permit  binding  on  per- 
sons injured  by  the  operations,  notwith- 
standing the  observance  of  the  precautions, 
where  no  power  is  given  the  commission  to 
redress  private  injuries,  should  they  occur. 
Sutter  County  v.  Nicols,  15:  616,  93  Pac. 
872,  —  Cai.  — . 

MISJOINDER. 

Of  parties,  see  Pleading,  1. 

MISTAKE. 

Recovery  back  of  money  paid  under,  see 
Assumpsit,  2-4. 

Cancelation  of  instrument  for,  see  Can- 
celation of  Instruments. 

Breach  of  contract  due  to,  see  Con- 
tracts, 19. 

In  middle  initial  in  notice  of  condemna- 
tion proceeding,  see  Eminent  Do- 
main, 2,  3. 

In  taking  down  answers  by  applicant 
for  insurance,  see  Insurance,  6. 

In  quoting  purchase  price  of  goods,  see 
Sale,  6. 

Effect  of,  on  right  to  specific  perform- 
ance, see  Specific  Performance,  2. 

MONEV  HAD  AND  RECEIVKD. 

Monev  had  and  received,  see  Assumpsit, 
1. 
16L.R.A.(N.S.) 


MONOPOLY. 

Due  process  in  proving,  see  Constito- 
tional  Law,  21. 

Injunction  against  monopolistic  lease, 
see  Injunction,  2. 

Power  of  city  authorities  to  prevent 
picketing  on  citv  streets,  see  Mu- 
nicipal Corporations,  3. 

See  also  Contracts,  16. 

A  corporation  conducted  for  the  par- 

Eose  of  gaining  control  of  the  compress 
usiness  in  the  cotton-producing  area  by 
means  of  purchase  or  lease,  and  which  ex- 
acts in  every  case  a  contract  that  the  les- 
sor or  vendor  will  not,  for  a  term  of  years, 
engage  in  a  like  business  within  50  miles 
of  any  compress  operated  by  the  lessee,  and 
will  render  every  assistance  in  discoura- 
ging unreasonable  and  unnecessary  competi- 
tion,—is  unlawful,  and  against  public  policy 
as  tending  to  the  unreasonable  restraint  of 
trade,  the  prevention  of  competition,  and 
the  establishment  of  a  monopoly.  Ander- 
son v.  Shawnee  Compress  Co.  15:  846^  87 
Pac.  315,  17  Okla.  231. 

MORTGAGE. 

Preferential  mortgage  by  bankrupt,  see 
Bankruptcy,  1-4. 

To  loan  association,  see  Building  and 
Loan  Associations,  3. 

Chattel  mortgage,  see  Chattel  Mort- 
gage. 

Assiunption  of  debt. 

Oral  assumption,  see  Contracts,  9,  10. 
Sufficiency  of  evidence  of,  see  Evidence, 
41. 

1.  A  vendor  cannot  hold  the  Tandee 
personally  liable  for  the  amount  of  an  en- 
cumbrance on  the  property  which  the  ven- 
dee assumed  and  agreed  to  pay,  but  which 
the  vendor  has  been  compelled  to  pay,  if 
the  parties  at  the  time  of  the  conveyance, 
after  negotiating  upon  the  subject,  oonid 
not  agree  that  such  undertaking  should  be 
incorporated  in  the  contract.  Enos  T.  An- 
derson, 15:  1087,  03  Pac.  476,  40  Colo.  395. 
Partial  release. 

Evidence  of  result  of  refusal  to  give, 
see  Evidence,  32. 

2.  The  exercise  of  an  option  to  declare 
due  the  entire  debt  secured  by  a  mortgage 
terminates  the  right  to  make  partial  pay- 
ments, and  secure  a  partial  release  of  prop- 
erty from  a  mortgage,  "prior  to  maturity' 
of  the  mortgage  debt.  Bartlett  Estate  Co. 
V.  Fairhaven  Land  Co.  15:  590^  94  Pac  900, 
—  Wash.  — . 

Foreclosnre  generally. 

Attorney's  fee  on  foreclosure,  see  Costs, 

2. 
See  also  supra,  2. 

3.  Rights  under  a  contract  with  a  water 
company  are  not  cut  off  by  foreclosure  of  a 
prior  mortgage  on  the  water  system,  which 
IS  not  begun  until  after  the  contract  13 
properly  recorded,  and  to  which  the  owner 
of  the  contract  is  not  made  a  party.  Stan- 
islaus Water  Co.  v.  Bachman,  15:  359,  i'i 
Pac.  858,  —  Cal.  — . 

4.  An  assignment  of  a  mortgage  car 
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ries  with  it  the  option  contained  therein 
to  declare  the  entire  debt  due  upon  failure 
to  pay  instalments  of  principal,  interest, 
and  taxes  as  they  become  due,  although  it 
is  not  in  terms  granted  to  the  assignee, 
where  a  mortgage  is  regarded  as  a  mere 
lien  for  security  of  the  debt.  Bartlett  Es- 
tate Co.  V.  Fairhaven  Land  Co.  15:  590,  94 
Pao.  800,  —  Wash.  — .  (Annotated) 

Sale  on  (oreclosore. 

6.  Failure  to  follow  the  direction  of 
the  court  upon  a  foreclosure  sale  of  two  par- 
cels of  mortgaged  land,  to  sell  first  the  land 
primarily  liable,  and  selling  the  parcels 
en  masse,  does  not  render  the  sale  void  and 
subject  to  collateral  attack,  since  the  court 
might,  in  the  first  instance,  have  authorized 
such  a  method  of  sale.  Bechtel  v.  Weir, 
>5:  549.  03  Pac.  75,  —  Cal.  —  .  (Annotated) 

6.  A  sheriff,  selling  at  foreclosure  sale 
different  parcels  of  land  mortgaged  to  se- 
cure the  same  debt,  need  not  follow  the  di 
rection  of  the  court  to  sell  first  the  land 
primarily  liable,  but  may  sell  en  masse, 
where  he  can  obtain  no  bid  for  the  parcels 
separately.  Bechtel  v.  Weir,  15:  549,  93 
Pac.  76,  —  Cal.  — . 

7.  A  right  to  use  water  for  irrigation 
purposes  for  a  stated  sum  and  a  yearly 
rental,  acquired  by  a  mortgagor  for  the 
benefit  of  the  land  after  the  execution  of 
the  mortgage  but  before  foreclosure,  passes 
under  the  foreclosure  as  an  easement  ap- 
purtenant to  the  land.  Stanislaus  Water 
Co.  V.  Bachman,  15:  359,  93  Pao.  858,  — 
Cal.  — .  (Annotated) 

8.  Whether  or  not  a  lateral  ditch 
through  which  water  for  irrigation  purposes 
was  furnished  by  a  water  company,  and 
which  was  constructed  after  the  execution 
of  a  mortgage  on  the  water  system,  became 
a  part  thereof  so  as  to  pass  by  a  foreclo- 
sure, is  immaterial  in  a  suit  by  a  purchaser 
at  the  foreclosure  sale  to  collect  rentals  for 
water  furnished  through  it,  where  the  par- 
ties to  the  mortgage  assumed  that  it  did 
so,  and  it  was  included  in  the  foreclosure 
sale  and  deed,  and  the  purchaser  took  pos- 
session accordingly.  Stanislaus  Water  Co. 
T.  Bachman,   15:  359,  93  Pac.  858,  —  Cal. 


MUNICIPAIi  CORPORATIONS. 

Delegation  of  taxing  power  to  board  ap- 
pointed by  city  council,  see  Con- 
stitutional Law,  3. 

Local  self-government  as  to  fire  depart- 
ment, see  Constitutional  Law,  4. 

Right  to  question  lawfulness  of  rates 
for  gas,  see  Gas. 

Right  to  enjoin  pollution  of  water  sup- 
ply, see  Injunction,  3. 

License  by,  see  License. 

Running  of  limitations  against  war 
rants  of,  see  Limitation  of  Ac- 
tions, 2. 

Property  owner's  right  to  compel  strict 
conformity  with  building  regula- 
tions, see  Parties.  2. 

Public  improvements  in,  see  Public  Im- 
provements. 
15  LJt^.(N.S.) 


Public  water  supply  of,  see  Waters,  4, 
6. 

Powers  generally. 

Power  to  provide  for  interest  on  bonds, 
see  Bonds. 

1.  _A  city  may,  by  force,  resist  the  un- 
authorized construction  of  street-railway 
tracks  upon  its  streets.  Los  Angeles  R.  Co. 
V.  Los  Angeles,  15:  1269,  92  Pac.  490,  — 
CaL  — .  (Annotated) 

2.  That  the  powers  conferred  by  N. 
Dak.  Laws  1905,  chap.  143,  p.  266,  upon  mu- 
nicipal boards  of  park  commissioners 
appointed  by  city  councils  under  the 
authority  of  that  act,  are  the  same 
as  those  conferred  upon  the  city  coun- 
cil by  former  laws,  does  not  render  the  act 
invalid  as  authorizing  the  exercise  by  two 
corporations  of  the  same  powers  co-exten- 
sively  over  the  same  territory,  since  the 
act  of  1906  by  implication  repealed  prior 
laws.  Vallelly  v.  Grand  Forks  Park  Comrs. 
15:  61,  111  N.  W.  616,  —  N.  D.  — . 

Legislative  function;  ordinances. 

Ordinances  relating  to  erection  of  build- 
ings, see  Buildings,  2,  3. 

Constitutionality  of  attempted  prohi- 
bition against  loitering  on  streets, 
see  Constitutional  Law,  12. 

Requiring  bond  for  costs  in  prosecution 
for  violation  of  ordinance,  see 
Costs,  I. 

3.  The  performance  by  strikers  of  pick- 
et duty  on  a  public  str'>et  is  not  an  act 
which  the  municipal  authorities  can  prevent 
so  long  as  it  is  confined  to  peaceable  persua- 
sion of  laborers  not  to  take  the  place  of 
strikers.  St.  Louis  v.  Gloner,  15:  973,  100 
S.  W.  30,  —  Mo.  — . 

4.  A  statute  empowering  a  city  coun- 
cil to  determine  by  vote  whether  the  city 
will  avail  itself  of  the  provisions  of  a  law 
authorizing  the  appointment  of  a  board  of 
park  commissioners  is  not  tmoonstitutional 
as  a  delenition  to  the  council  of  legislative 
power.  Vallelly  v.  Grand  Forks  Park 
Comrs.  15:  61,  111  N.  W.  616,  —  N.  D.  — . 

5.  No  common  right  is  interfered  with 
by  prohibiting  the  solicitation  of  patronage 
at  depots  while  trains  are  stopping  there. 
Emerson  v.  McNeil,  15:  715,  106  S.  W.  479, 
84  Ark.  662. 

6.  A  municipal  corporation  is  not  pre- 
vented from  prohibiting  the  solicitation  of 
patronage  at  depots  because  the  property 
belongs  to  the  railroad  company.  Emerson 
V.  McNeil,  15:  715,  106  8.  W.  479,  84  Ark. 
662. 

7.  Forbidding  drummers  for  hotels  and 
transportation  lines  to  solicit  patronage  at 
depots  while  trains  are  stopping  there, 
which  is  only  from  two  to  five  minutes 
at  a  time,  is  not  invalid  as  prohibiting  law- 
ful business.  Emerson  v.  McNeil,  15:  715, 
106  S.  W.  479,  84  Ark.  552. 

8.  Statutory  authority  to  regulate  soli- 
citing persons  who  arrive  on  trains  and  to 
regulat«  omnibuses  and  hotels  confers  pow- 
er upon  a  municipal  corporation  to  pass  an 
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ordinance  to  forbid  drumming  patronage  at 
depots  while  trains  are  there.  Emerson  v. 
McNeil,  15:  715,  106  S.  W.  479,  84  Arlc.  552. 

(Annotated) 
Indebtedness;  limitation  of  amount. 

See  also  infra,  13. 

0.  Bonds  issued  by  an  independent 
school  district  of  a  city  should  not  be  com- 
puted in  ascertaining  whether  the  debt  lim- 
it of  the  city  has  been  exceeded.  Vallelly 
V.  Grand  Forks  Park  Comrs.  15:  61,  111  N. 
W.  615,  —  N.  D.  — . 

10.  In  ascertaining  whether  the  debt  lim- 
it of  a  city  has  been  exceeded,  debts  con- 
tracted for  paving  and  sewer  purposes 
should  not  be  computed,  where  by  statute 
there  is  no  general  liability  against  the  city 
for  such  indebtedness,  except  for  a  on(?- 
fifth  portion  of  the  cost  of  paving.  Validly 
T.  Grand  Forks  Park  Comrs.  15: 61,  111 
N.  W-  616,  —  N.  D.  — . 

lilghting  plant. 

See  also  infra,  18. 

11.  The  lighting  of  streets,  although  a 
very  great  convenience,  is  not  so  indispen- 
sable to  the  declared  objects  and  purposes 
of  a  town  as  to  authorize  the  establishment 
of  a  municipal  lighting  plant  under  the  im- 
plied powers  of  the  corporation,  the  power 
to  do  so  not  having  been  expressly  granted 
by  statute.  Posey  v.  North  Birmingham, 
15:  711,  45  So.  663,  —  Ala.  — . 

(Annotated) 

12.  Power  to  construct  and  operate  an 
electric  light  plant  is  not  conferred  upon  a 
municipal  corporation  by  charter  authority 
to  pass  such  ordinances  as  may  be  neces- 
sary to  enforce  the  powers  conferred  on  it 
and  for  its  own  government;  to  purchase 
property  necessary  for  the  use  of  the  cor- 
poration; and  to  exercise  such  other  powers 
as  may  be  conferred  by  law.  Posey  v.  North 
Birmingham,  15:  711,  45  So.  663,  —  Ala. 
— .  (Annotated) 

13.  Implied  authority  to  establish  a  mu- 
nicipal lighting  plant  is  not  contained  in  a 
constitutional  provision  limiting  the  amount 
of  indebtedness  of  municipal  corporations 
for  the  purchase  of  electric  lighting  plants, 
or  in  a  statute  providing  that  the  question 
of  the  issuance  of  bonds  for  such  purposes 
shall  flrst  be  submitted  to  a  vote  of  the 
people.  Posey  v.  North  Birmingham,  15: 
711,  45  So.  663,  —  Ala.  — . 

Ijlnblllty  for  damages. 

Liability  for  injury  to  abutting  proper- 
ty by  bridge  approach,  see  High- 
ways, 2. 

Liability  for  injury  by  defective  side- 
walk, see  Highways,  5,  12,  13. 

Question  for  jury  as  to  purpose  of 
flushing  hydrant,  see  Trial,  II. 

14.  Municipal  corporations  will  not  be 
held  liable  in  damages  for  the  manner  in 
which  they  exercise  in  good  faith  their  dis- 
cretionary powers  of  a  public,  or  legislative, 
or  quasi  judicial  character.  Claussen  v.  Lu- 
veme,  15:  698,  115  N.  W.  643,  103  Minn. 
491. 

16.  A  municipality  is  not  liable  in  tort 
15  L.ll.A.(N.S.) 


for  mistaken  action  of  the  city  oonncil  in 
attempting  to  revoke  a  license  to  sell  intox- 
icating liquors.  Claussen  v.  Luveme,  15: 
698,  115  N.  W.  643,  103  Minn.  491. 

(Annotated ) 

16.  A  borough  is  liable  for  private  injury 
caused  by  the  negligence  of  an  employee  in 
flushing  a  borough  hydrant,  if  the  flushing 
is  an  incident  of  its  regular  water  serrioc, 
but  not  if  it  is  incident  to  its  fire-depart- 
ment service.  Judson  v.  Winsted,  15:  gx, 
68  Atl.  999,  80  Conn.  384. 

17.  That  a  hydrant  is  a  part  of  a  bor- 
ough's water  system,  and  is  flushed  under 
the  supervision  of  the  superintendent  of  the 
water  department,  does  not  prevent  the 
flushing  from  being  so  incident  to  the  fire 
service  alone  as  to  relieve  the  borough  from 
liability  for  injuries  through  negligent  per- 
formance of  the  act.  Judson  v.  Winsted. 
15:  91,  68  Atl.  999,  80  Conn.  384. 

18.  The  negligence  of  a  town  .in  the  oa- 
authorized  operation  of  an  electric  lighting 
plant  imposes  no  liability  on  it  for  a  ii— 
suiting  injury.  Posey  v.  North  Birming- 
ham, 15:  711,  45  So.  663,  —  Ala.  — . 

MURDER. 

See  Homicide. 

MCTUAI;  MISTAKE. 

Cancelation  of  instrument  for,  see  Gan- 
celation  of  Instruments. 

NAME. 

Mistake  in  middle  initial  in  notice  of 
condemnation  proceeding,  see  Bmi- 
nent  Domain,  2,  3. 

NEOIilGENCE. 

Of  bailee,  see  Bailment. 

Of  carrier  or  passenger,  see  Carriers. 

In  use  of  elevator,  see  Elevators. 

Presumption  and  burden  of  proof  as  to, 
see  Evidence,  10.  II. 

Admissibility  of  evidence  to  show,  see 
Evidence,  27-29. 

Negligent  defects  in  highway,  see  High- 
ways, 6-13. 

SufBciency  of  allegations  as  to,  see 
Pleading,  9. 

Proximate  cause  of  injury  by,  see  Prox- 
imate Cause. 

Of  railroad,  see  Railroads. 

Of  telephone  company,  see  Telephones. 

Question  for  jury  as  to,  see  Trial,  7,  8, 
14-18. 

Nonsuit  in  action  for  death  by,  see 
Trial,  24,  25. 

Direction  of  verdict  in  action  for  negli- 
gent injuries,  see  Trial,  28. 

Evidence  of,  see  Evidence,  34-37. 

or  person  causing  Injury. 

1.  A  negligent  person  is  liable  for  fai- 
jury  to  another  who  is  using  due  care  for 
his  personal  safety,  by  reason  of  the  negli- 
gence, combined  with  an  accident,  without 
which  the  injury  would  not  have  occurred. 
Illinois  C.  R.  Co.  v.  Siler,  15:819^  82  N.  S. 
362,  229  III.  390. 
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2.  One  who  stores  upon  his  premises 
near  a  navigable  river  large  quantities  of 
oil  the  escape  of  which  is  bound  to  do  the 
greatest  amount  of  damage  and  injury  to 
persons  using  the  stream  is  liable  for  the 
injury  done  in  case  of  an  escape  of  the  oil, 
although  it  occurs  without  any  negligence 
on  his  part.  Brennan  Constr.  Co.  v.  Cum- 
berland, 15:  535,  29  App.  D.  C.  S54. 

(Annotated) 

3.  A  manufacturer  of  a  composition 
used  in  manufacturing  combs  is  not  liable 
in  tort  to  one  who  buys  stock  from  him  in 
the  ordinary  course  of  trade,  which  ignites 
in  process  of  manufacture,  where  the  stock 
was  made  in  the  usual  way,  and  the  manu- 
facturer is  not  shown  to  have  had  any 
knowledge  of  imperfections  in  it,  or  that 
it  would  ignite  at  a  lower  temperature  than 
that  at  which  such  material  ordinarily  ig- 
nites, where  both  parties  knew  that  the  ma- 
terial was  naturally  highly  inflammable. 
Leavitt  v.  The  Fiberloid  Co.  15:  855,  82  N. 
E.  682,  106  Mass.  440. 
Contributory. 

Negligence  of   passenger,  see  Carriers, 

7. 
Burden  of  proving,  see  Evidence,  II. 
On  highways,   see  Highways,  II. 
Of  employee,  see  Master  and  Servant,  0. 
At  railroad  crossing,  see  Railroads,  3, 

4. 
On    street    railway    track,    see    Street 

Railways,  2-9. 

4.  The  age  of  a  twelve-year-old  boy  who 
is  killed  while  trying  to  get  off  the  top  of 
an  elevator  where  he  has  been  riding  must 
be  taken  Into  consideration  in  determining 
the  extent  to  which  his  contributory  negli- 
gence affects  the  right  of  recovery  for  his 
death.  Davis  v.  Ohio  Valley  Bkg.  A.  T.  Co. 
15:  40a,  106  8.  W.  843,  —  Ky.  — . 

loiBt  clear  chance. 

On  street  car  track,  see  Street  Rail- 
ways, 8. 

6.  A  person  who  has  the  last  clear 
chance  or  opportunity  of  avoiding  an  acci- 
dent, notwithstanding  the  negligence  of  his 
opponent,  is  considered  in  law  solely  re- 
sponsible for  such  accident.  Pilmer  v.  Boise 
Traction  Co.  15:  354,  94  Pac.  432,  —  Idaho, 

NEOOTIABIilC  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAIi. 

Review  of  discretion  in  granting  or  re- 
fusing, see  Appeal  and  Error,  13, 
14. 

NOMINATi  DAMAOBS. 

Grant  of  new  trial  to  plaintiff  in  suit 
involving,  see  Appeal  and  Error, 
14. 

NONJOINDER. 

As  basis  of  nonsuit,  see  Trial,  23. 

NONRESIDENTS. 

Discrimination    against,  see    Constitu- 
tional Law,  6. 
15  LJl.A.(N.S.) 


NONSUIT. 

See  Dismissal ;  Trial,  21-25. 

NOTICE. 

By  true  owner,  of  adverse  possession, 
sec  Adverse  Possession,  6,  8. 

In  condemnation  proceeding,  see  Appeal 
and  Error,  15. 

Of  condemnation  proceedings,  see  Emi- 
nent Domain,  2,  3. 

Presumption    that    person    was    found 
guilty  of  contempt  without  notice, 
see  Evidence,  13. 
'  Of  acceptance  of  guaranty,  see  Guar- 
anty, 2. 

Of  defect  in  highway,  see  Highways,  9, 
12. 

To  master  of  inherent  infirmity  in  ma- 
chine, see  Master  and   Servant,  4. 

Question  for  jury  as  to,  see  Trial,  14. 

1.  Notice  to  a  superintendent  of  the 
characteristics  of  a  machine,  rendering  it 
specially  dangerous  to  persons  operating  it, 
will  not  lose  its  effect  as  notice  thereof  to 
the  master  by  a  change  of  superintendents. 
Fleming  v.  Northern  Tissue  Paper  Mill,  15: 
701,  114  N.  W.  841,  —  Wis.  — . 

2.  A  principal  is  not  charged  with  con- 
structive notice  that  his  agent  with  power 
to  pay  taxes,  but  without  authority  to  bor- 
row money  for  that  purpose,  misappropri- 
ates money  of  a  stranger  with  which  to 
pay  them.  Foote  v.  Cotting,  15:  693,  80  N. 
E.  600,  195  Mass.  65. 

NUISANCES. 

1.  A  bull -fighting  arena  in  which  bull- 
fighting is  actually  carried  on  in  the  pres- 
ence of  a  large  number  of  spectators  is  a 
public  nuisance,  although  the  bulls  are  not 
actually  killed  by  the  matadors.  State  ex 
rel.  Crow  v.  Canty,  15:  747,  106  S.  W.  1078, 
207  Mo.  439. 

2.  A  bull-fighting  arena  may  be  abated, 
and  bullfighting  perpetually  enjoined  as  a 
public  nuisance,  injurious  to  public  safety 
and  good  morals,  notwithstanding  the  fact 
that  the  offenders  are  punishable  in  criminal 
courts,  or  the  fact  that  property  rights  of 
the  complainants  are  not  involved.  State 
ex  rel.  Crow  v.  Canty,  15:  747,  105  8.  W. 
1078,  207  Mo.  439.  (Annotated) 

NUNC  PRO  TUNC. 

Entry  of  judgment,  see  Judgment,  2, 
3. 

NURSERY  BUSINESS. 

State's  power  to  adopt  regulations  to 
prevent  spread  of  disease  in  plant<i, 
see  Commerce,  2. 

Interference  with  interstate  oommeroe 
by  regulations  affecting,  see  Com- 
merce, 11. 

Constitutionality  of  regulation  of,  se« 
Constitutional  Law,  6,  17,  22. 

OATH. 

Instruction  as  to  effect  of  juror** 
oath,  see  Trial,  36. 
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To  eridence,  see  Trial,  4. 

OBSTRCCnOX. 

Of  water,  aee  Railroads,  5. 

OCCUPATIOX  TAX. 

Unifomiity  of,  see  Taxes,  1. 

OFFICERS. 

Reooveiy  back  of  fees  wron^ally  ex- 
acted  by.   see   Aii8ump«it.   5. 

Coroner'n  liability  for  bribery,  see 
Bribery. 

Liability  of  state  for  torts  eommitted 
by,  aee  State. 

Libel  of.  see  Libel  and  Slander.  3,  4. 

Injimction  against,  see  Injunction,  5- 
13. 

Muoicipal  liability  for  acts  of,  aee  Mu- 
nicipal Corporations.  15. 

1.  Police  commissioners  appointed  un- 
der an  uncoiiHtitutional  law  creating  tbe  of- 
fice are,  until  the  statute  is  declared  to  be 
unconstitutional  by  the  courts,  de  facto  of- 
ficers whose  acts  are  binding  on  persons  af- 
fected thereby.  Lang  t.  Bavonne  (N.  J. 
Err.  ft  App.)  13:  93.  68  Atl.  90.  74  N.  J.  L. 
45S.  (Annotated) 

2.  A  police  officer  removed  by  a  board 
of  de  facto  commissioners  appointed  under 
an  unconstitutional  statute  cannot  compel 
Ms  reinstatement  when  the  courts  fwo- 
nounce  the  statute  unconHtitutional.  Lang 
T.  Bayonne  (N.  J.  Err.  &  App.)  15:  93,  08 
Atl,  00,  74  N.  J.  L.  466. 

OIL. 

Negligence  in  storing,  see  Negligence, 
2. 

Escape  of,  as  proximate  cause  of  in- 
jury, see  Proximate  Cause,  2. 

OPENING  AND  CLOSING. 

On  probate  of  will,  see  Wills,  2. 

OPINION  EVIDENCE. 

See  Evidence,  18,  19. 

OPTION. 

To  declare  entire  mortgage  due  for  de- 
fault in  instalment,  see  Mortgage, 
2,  4. 

ORAL  CONTRACT. 

See  Contracts,  2-10. 

ORDINANCES. 

See  Municipal  Corporations,  3-8. 

OVERDRAFTS. 

Guaranty  by  requesting  bank  to  permit 
overdrafts  by  third  person,  see 
Guaranty. 

PARKS. 

Validity  of  act  conferring  on  park  com- 
missioners powers  previously  exer- 
cised by  city  council,  see  Municipal 
Corporations,  2. 
15  L.R.A.(N.S.) 


Delegation  of  ficwcr  to 
sioaers,  ace  Hmic 
tions,  4. 

PARKVAT. 

Uen  of  aaaessmeat  for,  i 
proTcmenta.  4. 

PAROL  OONTR.\CTS. 

See  eontraets.  2-10l 

PAROL  EVIDENCE. 

See  Evidenee,  IS,  17. 

PARTIES. 

Aliens  as,  see  AUena. 

State  as  party  to  diroree  suit,   see  I 

Toree  and  Separation.  1. 
Who  may  enjoin  thmtpoed   frmudii'.f. 

oonveyanoe,    see    Fraudulent     C-ci 

veyances. 

1.  A  purchaser  under  a  eontrnd  for 
deed  may  maintain  a  bill  for  the  rvmovj 
of  a  cloud  on  the  title  of  the  property.  <-ino 
he  is  considered  in  equity  as  th«  owner  an-: 
as  haring  tbe  entire  equitable  estate.  Oo* 
T.  Glos,  15:  413,  83  N.  E.  529.  S32  fll.    I4d 

(Annotated 

2.  An  owner  of  city  property,  who  feels 
that  it  is  about  to  be  injured  by  the  erec- 
tion of  a  building  near  it.  and  that  the  risk 
of  loss  by  fire  will  be  materially  increased, 
may  maintain  an  action  to  compel  strict 
conformity  with  valid  building  regulations 
of  the  city.  O'Bryan  ▼.  Highland  Apart- 
ment Co.  15:  419,  108  S.  W.  257.  —  Ky.  — ^ 
Joinder. 

Waiver  of  question  of  misjoinder,  aee 

Pleading,  1. 
Nonjoinder  as  groond  for  nonsuit,  aee 

Trial,  23. 

3.  A  ditch  company  may  sue  to  protect 
the  rights  of  its  consumers  to  waters  of  a 
stream,  without  joining  them  as  parties 
plaintiff  in  the  action.  Sterling  v.  Pawnee 
Ditch  Extension  Co.  15:  238,  94  Pae.  339,  — 
Colo.  — .  ->.      , 

PARTNERSHIP. 

Admissibility  of  admission  by  copart- 
ner, see  Evidence,  22. 

Note  of  one  partner  after  dissolution 
as  payment  of  firm  debt,  tee  Pay- 
ment, I. 

AH  the  partners  are  still  bound,  after 
dissolution,  for  the  complete  eiecntion  of 
a  contract  made  during  the  partnership. 
Burdett  v.  Hayman,  15:  1019,  60  S.  S.  497, 
—  W.  Va.  — . 

PART  PERFORMANCE. 

Under  statute  of  frauds,  sse  Oontneta, 
11. 

PATRONAGE. 

City's  power  to  prohibit  solieitstiog  of, 
at  depots,  see  Municipal  Corpora. 
tions,  5-8. 
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PATMT5NT. 

Becovering  back  payments,  see  As- 
Bumpsit,  2-6. 

1.  A  promiaaory  note  made  by  one  part- 
ner alone  for  a  debt  of  the  firm  does  not 
operate  as  payment,  and  does  not  release 
another  partner  from  the  debt,  unless  the 
ereditor  agrees  to  accept  it  as  payment  and 
release  such  other  partner.  Burdett  v.  Hay- 
man,  15:  1019,  60  S.  E.  497,  —  W.  Va.  — . 

(Annotated) 
Application. 

Attaching  creditor's  right  to  make  claim 
of  misapplication,  see  Replevin. 

2.  Vendors  holding  a  oondition-sale  in- 
stalment note  against  their  vendees,  and  al- 
so a  demand  note,  are  bound,  in  the  absence 
of  express  directions,  to  presume  that  sub- 
sequent payments  are  intended  to  be  ap- 
plied to  the  first  note,  where  the  condition- 
al sale  will  be  broken  if  the  instalments  are 
not  paid,  where  two  instalments  are  paid 
before  the  demand  note  is  given,  and  where 
no  demand  of  payment  of  the  second  note 
is  made.  Cavanaugh  v.  Marble,  15:  127,  08 
Atl.  853,  80  Conn.  389. 

PBafAIiTY. 

For  failure  to  furnish  freight  cars,  see 

Carriers,  II. 
Against  carrier,  see  Commerce,  3,  4. 

PERFORMANCE!. 

Of  contract,  see  Contracts,  17,  18. 
Specific  performance,  see  Specific  Per- 
formance. 

PERMIT. 

For  building,  see  Buildings  ■ 

For  sale  of  trees,  see  Constitutional 
Law-,  6. 

To  turn  water  into  sewer,  see  High- 
ways, 6. 

For  hydraulic  mining,  see  Mines. 

PE!RPETUITIES. 

Property  cannot  be  secured  by  agree- 
ment to  the  "heirs"  of  life  tenants  in  eva- 
sion of  the  statute  against  perpetuities. 
Gerard  t.  Beecher,  15:  goo,  68  Atl.  438,  80 
Conn.  363. 

PERSONAIi  INJURIES. 

Measure  of  damages  for,  see  Damages, 
5,6. 

PETITION. 

Of  plaintiff,  see  Pleading,  3-13,  10-22. 
For  removal  of  cause,  see  Removal  of 
Causes,  2. 

PHOTOGRAPHS. 

Recovery  for  mental  suffering  from  non- 
delivery of  telegram,  see  Damages, 
16. 

Admissibility  in  evidence,  see  Evidence, 
15. 

ConcluHivenpss  of  as  evidence,  see  Evi- 
dence, 42. 

physicaij  examination. 

Discretion  as  to  requiring,  see  Appeal 
and  Error,  II,  12. 
15  LJl.A.(N.S.) 


PICKETING. 

Municipal  authority  to  prevent,  on  city 
streets,  see  Municipal  Corpora^ 
tions,  3. 

PLAINTIFF. 

Pleadings  of,  see  Pleading,  3-13,  19- 
22. 

PLEA. 

Of  former  jeopardy,  see  Constitu- 
tional Law,  3. 

PLEADING. 

In  injunction  suit,  see  Injunction,  7, 
18. 

Keversible  error  in,  see  Appeal  and  Er- 
ror, 26. 

Waiver  ot  defect. 

1.  The  question  of  misjoinder  of  par- 
ties and  causes  of  action,  raised  by  demur- 
rer and  overruled,  cannot  be  saved  by  plead- 
ing it  in  an  answer  on  the  merits.  Dia- 
mond Rubber  Co.  v.  Harryman,  15:  775,  92 
Pac.  922,  —  Colo.  — . 
Amendment. 

2.  A  common-law  action  for  a  personal 
injury  resulting  in  death  cannot  be  amended 
so  as  to  account  upon  the  right  given  by 
statute  to  recover,  for  the  benefit  of  the 
widow  and  next  of  kin,  the  damages  re- 
sulting to  them  from  the  death.  Anderson 
V.  Wetter,  15:  1003,  69  Atl.  105,  —  Me.  — . 

(Annotated) 
Declaration  or  complaint. 

First  raising  sufficiency  of,  on  appeal, 

see  Appeal  and  Error,  16. 
Sufficiency    to    show    conversion    from 

married  woman,  see  Trover,  1. 
See  also  infra,  19-^. 

3.  If  a  complainant  omits  essential 
facts  from  his  bill,  or  states  such  facts 
therein  as  show  that  he  is  not  entitled  to 
relief  in  a  court  of  equity,  be  must  suffer 
the  consequences  of  so  doing,  since  he  will 
be  presumed  to  have  stated  the  facts  as 
strongly  and  favorably  to  himself  as  he 
could,  exercising  his  privilege  of  selecting 
his  own  language  in  which  to  couch  them. 
Hancock  v.  Hancock,  15:  670,  45  So.  1020,  — 
Fla.  — . 

4.  The  complaint  in  an  action  to  pre- 
vent a  town  from  diverting  the  waters  of 
a  stream  need  not  allege  that  condemnation 
proceedings  had  not  been  begun  by  it  to 
secure  the  right,  or  that  the  right  had  not 
been  acquired  by  consent,  since  these  ar>> 
matters  of  defense.  Sterling  v.  Pawnee 
Ditch  Extension  Co.  15:  338,  94  Pac.  339,  — 
Colo.  — . 

6.  Proper  descriptive  allegations  as  to 
the  relation  of  the  parties  are  necessary  to 
enable  one  whose  money  has  been  used  to 
pay  another's  taxes  to  hold  the  latter  liable 
for  the  amount.  Foote  v.  Cotting,  15:  693, 
80  N.  E.  600)  195  Mass.  55. 

6.  A  complaint  by  a  beet  grower 
against  a  sugar  manufacturer  to  recover 
damages  for  breach  of  contract  to  give  in- 
structions as  to  the  growing  of  beets,  which 
counts  upon  failure  to  furnish  laborers, 
86 
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whom  it  was  plaintiff's  own  duty  to  furnish, 
and  failure  to  instruct  them,  will  not  sup- 
port a  judgment  in  plaintiff's  favor,  since 
it  is  impossible  to  determine  what  portion 
of  the  damages  resulted  from  defendant's 
fault.  Smitli  v.  Billings  Sugar  Co.  15:  837, 
94  Pac.  839,  —  Mont.  — . 

7.  An  averment  in  an  answer  to  an  ac- 
tion for  purchase  price  of  a  cable  that,  re- 
lying on  the  presumed  knowledge  of  th<> 
vendor  of  the  required  qualities  of  the  cable 
from  his  exposing  it  for  sale  and  selling  it, 
defendant  purchased  it,  is  sufficient,  as 
against  a  demurrer,  to  show  that  the  buyer 
relied  on  the  warranty.  Oil  Well  Supply 
Co.  V.  Watson,  15:  868,  80  N.  E.  167,  168 
Ind.  603. 

8.  The  particulars  of  a  breach  of  war- 
ranty of  a  cable  sold  for  drilling  oil  wells, 
and  that  it  was  tested  in  a  proper  manner 
and  within  reasonable  time,  arc  sufficiently 
alleged  to  withstand  a  demurrer  by  an  alle- 
gation that  the  cable  was  rotten  and  went 
to  pieces  when  used  in  drilling  less  than 
50  feet  of  well,  in  a  pleading  filed  within 
five  months  of  the  sale,  where  no  time  for 
making  the  test  was  specified  in  the  con- 
tract. Oil  Well  Supply  Co.  v.  Watson,  15: 
868,  80  X.  E.  167,  168  Ind.  603. 

9.  A  petition  in  an  action  for  damages 
for  the  death  of  a  boy,  which  charges  that 
he  lost  his  life  by  the  "gross  negligence  of 
the  defendant,  its  agents,  servants,  and  em- 
ployees," while  running  an  elevator;  and 
which  contains  a  statement  of  the  manner 
in  which  the  accident  was  caused, — is  suffi 
cient,  it  being  unnecessary  to  set  out  the 
circumstances  or  details,  or  to  show  that 
the  deceased  was  free  from  negligence.  Da- 
vis V.  Ohio  VallcT  Bkg.  &  T.  Co.  15:  402, 
106  S.  W.  843,  —  Ky.  — . 

10.  In  an  action  by  an  emi)loyee  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  emploj-er's  neg- 
ligent failure  to  observe  the  requirements 
of  the  Kansas  factory  act  (Laws  1003.  chap. 
366,  p.  540),  it  is  not  necessary  that  the  em- 
ployee, in  order  to  avail  himself  of  the  pro- 
tection of  the  act,  should  plead  or  make  spe- 
cific reference  to  it  in  his  petition,  but  it 
is  sufficient  to  plead  such  acts  of  negligenci- 
as  bring  the  case  within  the  rule  of  tho 
statute.  Fowler  Packing  Co.  v.  Enzenper- 
ger,  15:  784,  94  Pac.  906,  — -  Kan.  — . 

11.  A  cause  of  action  at  common  law, 
and  not  a  statutory  action  for  death,  is  set 
out  by  a  declaration  which  does  not  allege 
immediate  death,  or  death  without  recovery 
of  consciousness,  and  which  places  the  dam- 
ages beyond  the  statutory  limit,  the  action 
being  brought  in  the  name  of  the  adminis- 
tratrix for  the  benefit  of  the  estate,  and  not 
for  the  exclusive  benefit  of  the  widow  and 
children  as  under  the  statute.  Anderson  v. 
Wetter,  15:  1003,  69  Atl.  105,  —  Me.  — . 

12.  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  its  failure  to 
furnish  freight  cars  upon  written  request, 
an  allegation  in  the  petition,  that  applica- 
tion was  made  to  the  railroad  company  and 
15  LJl.A.(N.S.) 


to  the  railroad  company's  agent,  will  be  re- 
garded on  demurrer  as  a  sufficient  allega- 
tion that  the  person  to  whom  the  request 
(which  is  made  a  part  of  the  petition)  was 
addressed  was  the  agent  of  the  defendant 
company.  Patterson  v.  Missouri  P.  Coal 
Co.  15:  733,  94  Pac.  138,  —  Kan.  — . 

13.  An  appropriation  of  water  by  a  ditcii 
company  for  the  use  of  its  customers  is  not 
sufficiently  alleged  in  a  complaint  which 
fails  to  show  that  any  of  it  ever  reached 
them.  Sterling  v.  Pawnee  Ditch  Extension 
Co.  15:  238,  94  Pac.  339,  —  Colo.  — . 

14.  The  general  charge  of  cruel  and  in- 
human treatment  is  not  sufficient  in  an  ac- 
tion for  divorce,  when  the  facts  and  de 
tails  specified  as  constituting  the  cliarge  fall 
short  of  sustaining  it.  Hancock  v.  Hancock. 
15:  670,  45  So.  1020,  —  Fla.  — . 

Pleas  and  answers. 

16.  No  exception  for  want  of  jurisdic 
tion  can  be  taken  except  by  plea  in  abate- 
ment, where  the  declaration  shows  jurisdic 
tion.  Mankin  v.  Jones,  15:  214,  60  S.  E.  248. 
—  W,  Va.  — . 

16.  The  failure  of  the  complaint  in  an 
action  brought  by  a  foreign  corporation  to 
allege  the  capacity  of  the  plaintiff  to  sue 
should  be  taken  advantage  of  by  answer  or 
demurrer;  otiierwise  it  will  be  deemed  to 
have  been  waived,  together  with  all  objec- 
tions except  those  going  to  the  jurisdintion 
of  the  court  or  to  the  failure  of  the  com- 
plaint to  state  facts  sufficient  to  constitute 
a  cause  of  action.  Valley  Lumber  &  Mfg. 
Co.  V.  Driessel,  15:  299,  93  Pac.  765,  13  Ida 
ho,  662. 

17.  In  an  action  on  a  promissory  note 
a  verified  denial  of  the  execution  of  the  in- 
strument is  sufficient  to  put  in  issue  its  exe- 
cution, as  well  as  alteration  of  indorsements 
of  credits  written  on  the  back  of  the  not'? 
contemporaneously  with  its  execution  and 
before  its  delivery.  Kurth  v.  Farmers'  & 
M.  State  Bank,  15:  6ia,  94  Pac.  798,  —  Kaa. 

18.  No  formal  plea  is  necessary  in  equi- 
ty to  defeat  the  enforcement  of  a  lien  on 
the  ground  of  laches.    Hughes  v.  Kershow, 
15:  7»3.  "3  Pac.  1116,  —  Colo.  — . 
Dciuurrcr. 

Mode   of   presenting  error   in   dismiss 

ing,  see  Appeal  and  Error,  6. 
Demurrer  to  evidence,  see  Trial,  29. 
See  also  supra,  1. 

19.  One  who  desires  to  demur  to  a  copn- 
plaint  on  the  separate  and  distinct  ground, 
apparent  on  the  face  of  the  complaint,  that 
the  plaintiff  has  no  legal  capacity  to  sue, 
must  so  state  in  his  demurrer,  and  cannot 
raise  such  question  under  the  specific 
ground  of  demurrer  that  the  complaint  does 
not  state  a  cause  of  action.  Valley  Lumber 
&  Mfg.  Co.  V.  Driessel,  15:  299,  93  Pac  765, 
13  Idaho,  662. 

20.  A  complaint  alleging  a  good  cause  of 
action  is  not  demurrable  on  the  ground  that 
it  does  not  state  a  cause  of  action,  although 
the  plaintiff  has  no  legal  capacity  to  sue, 
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since  a  cause  of  action  may  exist  in  favor 
of  a  corporation  or  person  wlio  has  not  tin- 
capacity  to  sue.  Valley  J^umbrr  &  Mfg.  Co. 
V.  Driessel,  15:  399,  93  Pac.  765,  13  Idaho, 
662. 

21.  In  an  action  brought  by  a  foreign 
corporation  within  the  state  of  Idaho,  tli<; 
complaint  is  demurrable  if  it  fails  to  allege 
a  compliance  with  the  Constitution  an<l 
statutes  in  regard  to  designating  a  genernl 
agent  upon  whom  service  of  process  may 
be  had,  or  to  show  that  it  has  filed  its  ar- 
ticles of  incorporation  as  required  by  law. 
Valley  Lumber  &  Mfg.  Co.  v.  Driessel,  15: 
399,  03  Pac.  765,  13  Idaho,  662. 

22.  The  overruling  of  a  demurrer  to  a 
complaint  does  not  preclude  the  defendant, 
when  the  case  is  called  for  trial,  from  ob 
jccting  to  the  introduction  of  evidence,  on 
the  ground  that  the  complaint  does  not 
state  a  cause  of  action,  and  that  the  evi- 
dence is  insulTicient  to  sustain  a  decree. 
O'Day  V.  Ambaum,  15:  484,  92  Pac.  421,  — 
Wash.  — . 

POIilCE. 

Dc  facto  police  commissioners,  see  Of- 
ficers. 

POIjICK  powku. 

Sec  Constitutional  Law,  22. 

POMiUTION. 

Of  water,  see  Injunction,  3. 

POND. 

Title  to,  by  adverse  posscs-^ion.  see  Ad- 
verse Possession,  4-7;  Evidence,  12. 

POSSKSSION. 

Adverse,  see  Adverse  Possession. 

PRKPTBRKNCES. 

By  bankrupt,  sec  Bankruptcy,  1-4. 

PBEJrmCIAIi  ERROR. 

See  Appeal  and  Error,  25-28. 

PKEMItJM. 

Of  loan  association,  see  Building  and 
I»an  Associations,  2-4;  Constitu- 
tional Law,  23. 

PRESENTMENT. 

Of  check,  see  Checks. 

PRESUMPTIONS. 

Attending    proceedings    in    division    of 

circuit  court,  see  Courts,  1. 
See  also  Evidence,  3-14. 

PRINCIPAIj  and  AGENT. 

As  to  real-estate  agents,  see  Brokers. 
Imputing  agent's  knowledge  to  princi- 
pal, see  Notice. 

Agents'  fraud  or  wrong. 

1.  The  doctrine  that  an  agent  disposing 
of  the  property  of  his  principal  without  au- 
tliority  transfers  no  title  as  against  the 
principal  do<>s  not  apply  to  currency,  or  ne- 
16  LJl-A.(N.S,) 


gotiable  instruments  without  restrictive  in- 
dorsMiment,  where  they  have  come  into  the 
hands  of  a  bona  fide  purchaser  for  value 
without  notice.  Perry  v.  Oerman,  15:  310, 
60  S.  E.  604,  —  W.  Va.  — . 

2.  To  make  one  liable  by  reason  of  par- 
ticipation in  misuse  of  money  of  the  prin- 
cipal by  an  agent,  upon  the  ground  that  it 
was  used  to  pay  the  private  debt  of  the 
agent,  it  is  necessary  to  show,  not  only  that 
the  party  sought  to  be  charged  was  aware 
that  the'  money  belonged  to  the  principal, 
but  also  that  he  was  aware  that  the  debt 
paid  by  it  was  in  favt  a  private  debt  of  the 
agent,  or  such  a  debt  that  payment  thereof 
could  not  lawfully  be  made  out  of  such 
money.  Perry  v.  Oerman,  15:  310,  60  S.  E. 
604,  —  W.  Va.  — .  (Annotated) 

3.  A  principal  is  not  bound  to  repay 
money  misappropriated  by  his  agent  with 
power  to  pay  taxes,  from  a  third  person,  to 
pay  taxes  assessed  against  the  property  of 
the  principal,  unless  he  authorized  or  rati- 
fied the  act.  Foote  v.  Cotting,  19:  693,  80 
N.  E.  600,  105  Mass.  55. 
Ratlflrntlon. 

4.  Mere  failure  upon  demand  to  repay  . 
money  misappropriated  by  an  agent  to  pay 
taxes  on  his  principal's  property  does  not 
amount  to  a  ratification  by  the  principal,  in 
the  absence  of  knowledge  on  his  part  of  the 
unauthorized  act.  Foote  v.  Cotting,  15:  693, 
80  N.  E.  600,  105  Mass.  55.       (AnnoUted) 

PRINCIF.AIj  AND  SURETT. 

Surety's  right  to,  enjoin  threatened 
fraudulent  conveyance  by  principal, 
see  Fraudulent  Conveyances,  2. 

Subrogation  of  surety,  see  Subrogation, 
3. 

PRIORITY. 

In  payment  of  county  warrants,  see 
{>)unties,  2. 

Of  claims  against  receiver,  see  Receiv- 
ers, 3. 

In  appropriation  of  water,  see  Waters, 
6. 

PRIVATE  RAIIiROAD. 

Application  of  fellow  servant  act  to,  aee 
Master  and  Servant,  10. 

PRTVILEGED   COMMUNICATIONS. 

In  lii>el  case,  see  Libel  and  Slander, 
4. 

PRIVITY.      . 

Between  foreign  administrator  and 
domiciliary  executors,  see  Judg- 
ment, 7. 

PROBABLE   CAUSE. 

For  prosecution,  see  Malicious  Prosecu- 
tion. 

PROBATE. 

Of  wills,  see  Wills,  2,  3. 


Digitized  by  LjOOQIC 


1364 


PROHIBITION— QUANTUM  MERUIT. 


PROHIBITION. 

1.  A  writ  of  prohibition  will  not  issue 
against  a  district  court  of  North  Dakota 
to  restrain  it  from  further  proceedings  in 
an  action  to  enjoin  the  pure  food  commis- 
sioner, when  the  issue  in  that  court  is  the 
legality  or  illegality  of  the  acts  threatened 
by  the  commissioner,  and  the  record  leaves 
the  question  in  doubt.  State  ex  rel.  Ladd  v. 
Cass  County,  15:  331,  116  N.  W.  676,  —  N. 
D.  — . 

2.  A  writ  of  prohibition  is  the  proper 
remedy  to  prevent  an  inferior-  court  from 
interfering  with  a  receiver  appointed  by  an- 
other court  of  concurrent  powers,  which  has 
acquired  jurisdiction  of  the  subject-matter 
and  the  parties.  State  ex  rel.  Sullivan  v. 
Reynolds,  15:  963,  107  8.  W.  487,  208  Mo. 
161. 

PROMPTNESS. 

In  rescission  of  sale,  see  Sale,  10. 

PROVARIiE  DEBTS. 

See  Bankruptcy,  6. 

PROXIMATE   CAUSE. 

Sufficiency  of  evidence  of,  see  Evidence, 

34. 
Of  death,  question  for  jury  as  to,  see 

Trial,  0. 

1.  The  "proximate  cause"  of  an  event  is 
that  which,  in  a  natural  and  continuous 
sequence,  unbroken  by  a  new  cause,  produces 
that  event,  and  without  which  that  event 
would  not  have  o<;curred.  Pilmer  v.  Boise 
Traction  Co.  15:  254,  94  Pac.  432,  —  Idaho, 

2.  The  escape  of  oil  from  a  tank  near  a 
river  bank  is  the  proximate  cause  of  injury 
caused  by  the  oil  to  boats  lower  down  the 
stream,  where,  from  the  location,  the  laws  of 
nature  would  carry  escaping  oil  to  the  boats. 
Brennan  Constr.  Co.  v.  Cumberland,  15:  535 
29  App.  D.  C.  554. 

3.  Negligently  permitting  gas  to  remain 
in  a  mine  is  not  the  proximate  cause  of  an 
injury  to  a  workman  who,  overcome  with 
the  gas,  is  placed  by  rescuers  on  the  ele- 
vator, which  is  large  enough  to  accommo- 
date his  body,  in  such  a  manner  that  a  leg 
extends  beyond  the  floor  and  is  crushed  by 
contact  with  the  walls  of  the  shaft,  since 
such  result  could  not  have  been  reasonably 
anticipated  from  the  presence  of  the  gas  in 
the  mine.  Teis  v.  Smuggler  Min.  Co.  15: 
893.  168  Fed.  260,  —  CCA.  — . 

Of  loss  by  flpe. 

4.  The  negligent  setting  of  fire  to  the 
grass  on  another's  property  may  be  found  to 
be  the  proximate  cause  of  his  death  by  being 
burned  in  the  attempt,  in  the  use  of  due 
care,  to  extinguish  it.  Illinois  C  R.  Co. 
v.  Siler,  15:  819,  82  N.  E.  362,  229  111.  390. 

(Annotated) 
°  or  Injury  to  passenger. 

6.  A  carrier  is  not  relieved  from  liabil- 
ity for  injury  to  a  passenger's  health  in  neg- 
ligently exposing  her  to  cold  by  the  fact  that 
15  L.R.A.(N.S.) 


it  did  not  know  that  she  was  sick  at  flie 
time,  and  that,  but  for  such  sickness,  the  ex- 
posure would  not  have  affected  her  seriously, 
since  the  exposure,  and  not  the  sickness,  is 
the  proximate  cause  of  the  injury.  Louis- 
ville k  N.  R.  Co.  T.  Daugherty,  15:  740, 
108  S.  W.  336,  32  Ky.  L.  Rep.  1392. 

PCBIilO. 

Adverse    possession    by,    see     Adverse 
Possession,  4-7;  Evidence,  12,  39. 

PCBMCATION. 

Of  libel,  see  Libel  and  Slander,  S. 

PUBLIC  IMPROVEMENTS. 

Property   subject   to   assessment. 

1.  The  right  of  way  and  trackage  of  a 
street  railway  are  not  assessable  under  a 
power  to  assess  lots,  tracts,  and  parcels  of 
land  for  the  grading  of  a  street.  Seattle  v. 
Seattle  Electric  Co.  15:486,  94  Pac.  194, 
—  Wash.  — .  (Annotated) 

2.  The  grading  of  a  street  is  not  a  spe- 
cific benefit  to  that  portion  of  an  entire  rail- 
way system  which  lies  thereon,  so  as  to  ren- 
der it  assessable  for  special  benefits.  Seat- 
tle v.  Seattle  Electric  Co.  15:  486,  94  Pac. 
194,  —  Wash.  — . 

Lien  of  assessments. 

3.  The  lien  of  a  city  for  public  improve- 
ments upon  a  fund  in  court  representing 
property  subsequently  condemned  for  other 
purposes  may  be  enforced  by  the  court  in 
whose  register  the  fund  is  deposited.  Re 
Spring  Valley  Park,  15:  834,  106  S.  W.  531, 
208  Mo.  674. 

4.  The  lien  of  an  assessment  for  bene- 
fits for  a  parkway,  which  has  been  perfected 
by  judgment  at  the  time  the  property  is 
condemned  for  other  public  purposes,  is  not 
affected  by  such  condemnation,  but  attaches 
to  the  fund  paid  into  court,  although  un- 
der the  terms  of  the  city  charter  the  judg- 
ment was  suspended  by  appeal  at  the  time 
the  condemnation  proceedings  were  insti- 
tuted, if  it  was  affirmed  prior  to  the  pay- 
ment of  the  award  in  the  condemnation  pro- 
ceedings, at  which  time,  under  the  Constitu- 
tion, the  title  to  the  property  passed  to  the 
city.  Re  Spring  Valley  Park,  15:  834,  106 
S.  W.  531,  208  Mo.  674. 

PUBLIC  POLICY. 

As   affecting   contracts,   see   Contracts, 
14-16. 

PUFFING. 

Puffing   mining    claims    as   fraud,   see 
Fraud  and  Deceit,  1. 

PURE  FOOD  COMMISSIONER. 

Injunction  against,  see  Injunction,  10- 
12;  Prohibition,  1. 

QUANTUM  MERUIT. 

Recovery  by  real -estate  agent  on.  "^ 
Brokers,  3. 
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QUESTIONS   OF  FACT. 

See  Trial,  7-21. 

QVIETING  TITIiE. 

See  Cloud  on  Title. 

QUITCLAIM  DEED. 

Rights  of  purchaser  by,  see  Vendor  and 
Purchaser. 

QUO  WARRANTO. 

Mandamus  to  enforce,  see  Mandamus. 

1.  An  information  in  the  nature  of  quo 
warranto  is  the  proper  remedy  where  one 
is  charged  with  assuming  and  exercising  the 
rights  of  an  o£Sce  in  a  private  corporation 
to  which  he  has  not  been  lawfully  elected, 
under  a  statute  which  expressly  provides 
that,  in  case  a  person  shall  usurp,  intrude 
into,  or  unlawfully  hold  or  execute,  any  of- 
fice in  any  corporation  created  by  the  au- 
thority of  the  state,  the  attorney  general  or 
state's  attorney  of  the  proper  county,  ei- 
ther of  his  own  accord  or  at  the  instance  of 
any  individual  relator,  may  present  a  peti- 
tion of  any  court  of  competent  jurisdic- 
tion, or  any  judge  thereof,  in  vacation,  for 
leave  to  file  an  information  in  the  nature  of 
a  quo  warranto.  People  ex  rel.  Raster  y. 
Healy,  15:  603,  82  N.  E.  599,  230  111.  280. 

2.  The  state's  attorney  is  not  vested 
with  arbitrary  discretion  to  refuse  the  peti- 
tion of  a  private  relator  to  seek  leave  of  the 
court  to  file  an  information  in  the  nature  of 
a  quo  warranto  for  the  enforcement  or  vin- 
dication of  an  individual  and  personal  right 
of  the  relator,  as  distinguished  from  the 
right  of  the  public,  under  a  statute  which 
provides  thAt,  in  certain  cases,  which  in- 
clude cases  where  the  injury  is  to  the  right 
of  a  private  individual  as  well  as  to  the 
public,  the  attorney  general  or  state's  at- 
torney, either  of  his  own  accord  or  at  the 
instance  of  any  individual  relator,  "may" 
present  a  petition  to  any  court  of  record  of 
competent  jurisdiction,  or  any  judge  thereof, 
in  vacation,  for  leave  to  file  an  information 
in  the  nature  of  a  quo  warranto.  People  ex 
rel.  Raster  v.  Healy,  15:  603,  82  N.  E.  699, 
230  111.  280,  .  (Annotated) 

3.  A  showing  which  makes  it  the  duty 
of  the  state's  attorney  to  sign  and  file  a 
petition  presented  to  him  by  a  private  re- 
lator for  leave  to  file  an  information  in  the 
nature  of  a  quo  warranto  against  one 
charged  with  having  usurped  the  oflice  of 
treasurer  of  a  domestic  private  corporation 
is  made  where  the  petition,  which  is  sup- 
ported by  an  affidavit  made  by  the  relator, 
discloses  that  the  relator  is  secretary  and  a 
member  of  the  board  of  directors  of  the 
corporation;  that  the  respondent  claims  to 
hold  the  office  under  an  election  at  a  meet- 
ing which  was  not  attended  by  a  quorum  of 
the  board  of  directors,  it  further  appearing 
from  direct  and  positive  allegations  of  fact 
in  the  affidavit  that  such  respondent  was 
never  at  any  time  properly  or  legally  elected 
as  treasurer  of  the  corporation,  but  has  in- 
truded and  unlawfully  held  that  office  since 
15  L.R.A.(N.S.) 


the  lime  of  such  illegal  election.  People  ex 
rel.  Raster  v.  Healy,  15:  603,  82  N.  E.  699, 
230  III.  280. 

4.  The  practice  to  be  followed  by  one 
who  desires  to  become  relator  in  a  proceed- 
ing in  the  nature  of  quo  warranto  for  the 
enforcement  or  vindication  of  a  private 
right  is  to  present  to  the  state's  attorney  a 
petition  addressed  to  the  court,  or  to  the 
judge  thereof,  in  vacation,  for  leave  to  file 
an  information  in  the  nature  of  a  quo  war- 
ranto, which  petition  should  be  so  drawn  as 
to  be  ready  for  filing  when  the  signature  of 
the  state's  attorney  is  attached  thereto;  and 
it  is  not  proper  practice  for  the  state's  at- 
torney to  cause  the  parties  to  the  contro- 
versy to  appear  before  him  by  attorney,  and 
conduct  a  hearing  on  the  question  whether 
or  not  be  should  sign  and  file  the  petition. 
People  ex  rel.  Raster  v.  Healy,  15:  603,  82 
N.  E.  599,  230  111.  280. 

RAIIiROADS. 

Adverse  possession  of  railroad  land,  see 
Adverse  Possession,  2. 

As  carriers,  see  Carriers. 

Interstate  commerce  of,  see  Commerce. 

Equal  protection  of,  see  Constitutional 
Law,  8. 

Validity  of  agreement  to  maintain  sta- 
tion, see  Contracts,  16. 

Amendment  of  charter  of,  see  Corpora- 
tons,  1. 

Judicial  notice  of  route  of,  see  Evidence, 
2. 

Presumption  of  conductor's  negligence 
at  crossing,  see  Evidence,  10. 

Liability  for  injury  by  defective  cross- 
ing, see  Highways,  8,  9. 

Application  of  fellow  servant  act  to 
private  railroad,  see  Master  and 
Servant,  10. 

Lien  for  construction  of,  see  Mechanics' 
Lien,  3. 

City's  power  to  prohibit  solicitation  of 
patronage  at  depots,  see  Municipal 
Corporations,  6-^. 

Assessment  against,  for  street  improve- 
ment, see  Public  Improvements,  2. 

Street  railways,  see  Street  Railways. 

Ijease. 

1.  Statutory  authority  to  a  railroad 
company  to  make  an  agreement  or  arrange- 
ment, not  inconsistent  with  law,  with  any 
other  railroad  company,  will  not  relieve  a 
corporation  leasing  its  road  from  liability 
for  the  negligent  acts  of  the  lessee,  dinger 
v.  Chesaneake  &.  O.  R.  Co.  15:  998,  109  S.  W. 
316,  —  Ky.  — w 

liiabllity  for  flres. 

2.  A  railroad  company  may,  independ- 
ently of  statute,  be  liable  for  negligence  in 
allowing  dry  grass  and  weeds  to  accumulate 
upon  its  right  of  way  in  such  a  manner  that 
they  take  fire  which  spreads  to  neighboring 
property.  Illinois  C.  R.  Co.  v.  Siler,  15: 
819,  82  N.  E.  362,  229  III.  390. 
Contributory  negligence. 

3.  It  is  not  contributory  negligence  as 
matter  of  law  for  one  to  discontinue  look- 
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ing  to  the  right  and  to  the  left  for  approach- 
ing trains  after  driving  a  horse  and  vehicle 
upon  a  railroad  crossing  at  the  invitation 
of  a  flagman.  Union  P.  R.  Co.  v.  Rose- 
water,  15:  803,  167  Fed.  168,  —  C.  C.  A.  — . 

(Annotated) 

4.  The  signal  of  a  flagman  to  cross  will 
not  relieve  one  from  the  duty  to  look  and 
listen  before  driving  upon  a  railroad  cross- 
ing. Union  P.  R.  Co.  v.  Rosewater,  15:  803, 
167   Fed.   168,  —  C.  C.  A.  — . 

(Annotated) 
Obstruction  of  water. 

5.  Flood  waters  of  a  stream  obstructed 
by  a  railroad  company  in  constructing  its 
roadbed  are  not  surface  water,  and  cannot 
be  cast  with  impunity  upon  the  lands  of 
lower  riparian  proprietors  to  the  injury  of 
their  crops.  Cole  v.  Missouri,  K.  &  O.  R. 
Co.  15:  a68,  94  Pac.  540,  —  Okla.  — . 

I 
RATES. 

Of  carriers,  see  Carriers,  16-18;  Evi- 
dence, 33. 

For  gag,  see  Gas. 

RATIFICATION. 

Of  agent's  acts,  see  Principal  and  Agent, 
4. 

RKAIi  PROPERTY. 

Covenants  as  to,  see  Covenants  and 
Conditions. 

Escheat  of,  see  Escheat. 

Records  of  titli,  gee  Recording  Laws. 

Specific  performance  of  contract  relat- 
ing to,  see  Specific  Performance. 

Conveyance  uf  standing  timber,  see 
Timber. 

Sale  of,  see  Vendor  and  Purchaser. 

Right  to  have  water  flow  from  canal 
for  irrigation  as,  see  Waters,  3. 

Nature  of  estate  in,  passing  by  will, 
see  Wills,  5,  6. 

REASONABIiENESS. 

Of  carriers'  rates,  see  Carriers,  16-18; 

Evidence,  33. 
Of  rates  for  gas,  see  Gas. 

RECEIVERS. 

Title  to  corporate  property  prior  to  ap- 
pointment of,  see  Corporations,  5. 

Effect  of  granting  appeal  from  refusal 
to  set  aside  order  appointing,  see 
Courts,  5. 

Prohibition  against  interference  with, 
see  Prohibition,  2. 

Powers  and  control. 

1.  The  mere  granting,  after  the  expira- 
tion of  the  term  at  which  the  final  decree 
was  made,  of  an  appeal  from  an  order  sub- 
stituting one  receiver  for  another,  does  not 
warrant  the  court  in  ordering  the  receiver 
to  turn  back  the  assets  in  his  hands  to  their 
owner, — especially  where  the  final  decree  of 
the  court  is  not  questioned.  State  ex  rel. 
Sullivan  v.  Reynolds,  15:  963,  107  S.  W.  487, 
209  Mo.  161. 

2.  The  title  of  a  receiver  appointed  to 
15  L.R.A.(N.S.) 


take  charge  of  the  effects  of  an  insolvent 
corporation  does  not  relate  back  to  a  date 
on  which  the  order  to  show  cause  why  a 
receiver  should  not  be  appointed  was  is- 
sued, where  the  court,  which  might  have 
determined  summarily  the  question  of  in- 
solvency, and  might  have  appointed  a  re- 
ceiver forthwith  without  notice  to  the  cor- 
poration, made  no  adjudication  of  insol- 
vency, and  imposed  no  general  restraint  up- 
on the  corporation,  aside  from  restricting 
the  contracting  or  payment  of  debts,  the 
collection  of  money,  or  the  sale  or  transfer 
of  its  property.  Squire  v.  Princeton  Light- 
ing Co.  (N.  J.  Err.  &  App.)  15:  657,  68  Atl. 
176.  —  N.  J.  — .  (Annotated) 

Priorities  of  claims  against.   , 

See  also  Banks,  6. 

3.  A  creditor  who  recovered  a  connaon- 
law  judgment  against  a  corporation,  and 
caused  a  levy  -to  be  made  thereunder  at  a 
time  subsequent  to  the  issuance  of  an  or- 
der requiring  the  corporation  to  show  cause 
why  a  receiver  should  not  be  appointed,  but 
prior  to  the  hearing  of  the  order,  is  entitled 
to  a  preference  in  payment  by  the  receiver, 
who  took  possession  of  the  personal  prop- 
erty upon  which  the  levy  was  made,  and 
used  it  for  the  benefit  of  the  estate  of  the 
corporation,  although  at  the  time  the  order 
to  show  cause  was  issued  the  corporation 
wag  restrained  from  paying  or  transferring 
its  moneys  and  effects  or  contracting  any 
debts,  and  from  selling,  assigning,  or  trans- 
ferring its  property.  Squire  v.  Princeton 
Lighting  Co.  (N.  J.  Err.  &  App.)  15:6571 
68  Atl.  176,  —  N.  J.  — . 

RECORD. 

On  appeal,  see  Appeal  and  Error,  S- 
6. 

RECORDING  liAWS. 

Effect  of  failure  to  record  chattel  mort- 
gage, see  Chattel  Mortgage,  1. 

Effect  of  failure  to  record  lease  on  ac- 
quisition of  adverse  title,  see  Ad- 
verse Possession,  6. 

1.  A  contract  to  furnish  one,  his  heirs 
or  assigns,  during  each  year  for  a  designat- 
ed term,  water  to  irrigate  a  specified  tract  of 
land,  which  contains  complex  provisions  reg- 
ulating control  of  water,  time  of  use,  proper 
compensation  and  annual  rentals  to  be  paid, 
is'  properly  recorded  in  a  book  for  "other 
writings"  permitted  to  be  recorded,  rather 
than  in  one  for  "deeds,  grants,  and  trans- 
fers of  real  estate,"  as  such  books  are 
classified  by  the  recording  act;  although  it 
expressly  provides  that  it  shall  have  the 
force  and  effect  of  a  covenant  running  with 
the  land.  Stanislaus  Water  Co.  v.  Bach- 
man.  15:  359,  93  Pac.  858,  —  Cal.  — . 

2.  A  written  contract  entered  into  by 
a  landowner,  whereby  he  agrees  with  an  ad- 
joining proprietor  not  to  sell  or  permit  the 
sale  of  intoxicating  liquors  upon  the  prem- 
ises, is  not  a  conveyance  within  the  meaning 
of  Minn.  Rev.  Laws  1905,  §  3334,  although 
executed   by    the   owner    on   behalf    of   hia 
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heirs,  executors,  and  assigns,  but  is  merely 
his  personal  covenant;  and  its  record  does 
not  constitute  constructive  notice  to  a  sub- 
sequent purchaser  from  him,  who  takes  the 
legal  title  by  a  conveyance  which  is  silent 
as  to  the  covenant.  Sjoblom  v.  Mark,  15: 
1139,  114  K.  W.  746,  103  Mino.  193. 

(Annotated) 

RE-ENACTMENT. 

Construction  of  re-enacted  statutes,  see 
Statutes,  7,  8. 

REFERENCE. 

1.  A  master  whose  term  of  office  has  ex- 
pired may  perform  the  ministerial  act  of 
certifying  the  testimony  taken  before  him; 
but  he  is  unauthorized  to  do  so  as  a  special 
commissioner  appointed  for  that  purpose  by 
the  court.  Coel  t.  GIos,  15:  413,  83  N.  E. 
629,  232  111.  142. 

2.  The  rule  against  the  taking  of  oral 
evidence  in  court  in  a  chancery  case  re- 
ferred to  a  master  is  not  violated  where 
testimony  so  taken  does  not  relate  to  any 
issue  in  the  case.  Coel  v.  Glos,  15:  413,  83 
N.  E.  629,  232  III.  142. 

3.  A  case  cannot  be  referred  to  a  mas- 
ter to  report  his  conclusions  on  the  facts 
and  the  law  on  evidence  taken  before  an- 
other master.  Coel  v.  Gibs,  15:  413,  83  N. 
E.  529,  232  HI.  142. 

4.  It  is  unnecessary,  upon  the  expira- 
tion of  the  term  of  office  of  a  master  who  has 
not  made  his  report  on  a  case  heard  by  him, 
to  refer  it  to  another  master  for  the  purpose 
of  retaking  the  testimony,  since  the  court 
may  hear  the  case  on  testimony  already 
taken.  Coel  v.  Glos,  15:  413,  83  N.  E.  629, 
232  111.  142. 

6.  In  a  suit  for  divorce,  where  a  de- 
cree pro  confesao  has  been  entered  against 
the  defendant,  and  the  complainant  applies 
to  the  court  for  an  order  of  reference  to  a 
master  in  chancery  for  the  purpose  of  tak- 
ing testimony,  the  court  may  properly  re- 
fuse to  grant  such  order,  and  render  a  de- 
cree dismissing  the  bill,  if  it  fails  to  contain 
allegations  which,  if  established  by  com- 
petent testimony,  would  warrant  a  decree. 
Hancock  v.  Hancock,  15:  670,  45  So.  1020, 
—  Fla.  — . 

RELEASE. 

From  mortgage,  see  Mortgage,  2. 
Of  retired  partner,  see  Payment,  1. 

REMAINDERMEN. 

Running    of    limitations    against,    see 
Limitation   of   Actions,    1. 

REMEDIES. 

liHection  of,  see  Election  of  Remedies. 

REMEDY  AT  LiAW. 

Effect    on    jurisdiction    of    equity,    see 
Equity,  2. 

REMOVAL  OP  CAUSES. 

1.  An  action  for  negligent  injuries, 
against  a  foreign  and  a  local  railroad  com- 
16  LJt.A.(N.S.) 


pany  and  a  local  employee,  cannot  be  re 
moved  by  the  foreign  corporation  from  the 
■itate  to  the  Federal  court  on  the  allegation 
that  the  local  company  and  employee  were 
not  liable  for  the  injurv,  if  the  local  com- 
pany has  leased  its  roa5  to  the  foreign  one 
so  that  it  may  be  liable  for  the  negligent 
acts  of  the  latter  in  the  operation  of  the 
road,  and  the  accident  may  have  been  due  to 
the  n^ligence  of  the  individual  defendant. 
Clinger  v.  Chesapeake  &  O.  R.  Co.  15:  998, 
109  S.  W.  316,  —  Ky.  — . 

_  2.  No  jurisdictional  fact  is  stated  by  al- 
lying in  a  petition  for  removal  of  a  cause 
from  a  state  to  a  Federal  court  that  certain 
(Icfondants  were  not  necessary  or  proper  par- 
ties to  the  action,  and  were  made  parties 
solely  for  the  fraudulent  purpose  of  prevent- 
ing a  removal  to  the  Federal  court;  and 
that  the  allegations  on  which  the  cause  of 
action  was  founded  were  untrue  and  known 
by  plaintiff  to  be  so.  ('linger  v.  Chesapeake 
&  0.  R.  Co.  15:  998,  109  S.  W.  315,  —  Ky. 


REPLEVIN. 

Keeping  tender  good  as  prerequisite  to 
action  of,  see  Tender. 

One  attaching  property  of  conditional 
vendees  may,  in  a  replevin  action  by  the 
vendor  to  recover  possession  thereof,  make 
any  claim  as  to  the  misapplication  of  pay- 
ments on  a  note  given  for  the  property  lev- 
ied on  that  could  be  made  by  the  vendees 
themselves.  Cavanaugh  v.  Marble,  15:  laj, 
68  Atl.  853,  80  Conn.  389. 

RESCISSION. 

Of  sale,  see  Sale,  10. 

RES  gest;e. 

Admissibility  of,  in  evidence,  see  Evi- 
dence, 20. 

RES  JUDICATA. 

See  Judgment,  4-9. 

RESUME. 

Giving  a  brief  and  comprehensive  view 
of  the  points  of  special  interest 
and  importance  in  this  volume, 
1283. 

REVERSIBLE  ERROR. 

See  Appeal  and  Error,  26-28. 

REVIEW. 

On  appeal,  see  Appeal  and  Error. 

REVIVAL. 

Of  action,  see  Abatement  and  Revival. 

REVOCATION. 

Of  building  permit,  see  Buildings,  1. 
Of  teacher's  license,  see  Constitutional 
Law,  13;  Schools,  2. 

SAFETY  APPLIANCE. 

Application  to  interstate  railroads  of 
provisions  of  act  relating  to,  see 
Commerce,  10. 

Construction  of  language  of  safety  ap- 
pliance acts,  see  Statutes,  4. 
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SALE. 

Regulation  of  sales  as  interference  with 
commerce,  see  Commerce,  11. 

Right  to  control  sale  price  of  copy- 
righted volume,  see  Copyright,  2, 
4. 

Measure  of  damages  for  breach  of  con- 
tract of,  see  Damages,  1. 

What  constitutes  fraud  authorizing  re- 
scission of  sale,  see  Fraud  and  De- 
ceit, 1. 

Judicial  sale,  see  Judicial  Sale. 

On  mortgage  foreclosure,  see  Mortgage, 
6-8. 

Application  of  payments  in  case  of,  see 
Payments,  2. 

Right  of  one  attaching  property  of  con- 
ditional purchaser,  see  Replevin. 

Of  real  property,  see  Vendor  and  Pur- 
chaser. 

IVarrantjr. 

Measure  of  damages  for  breach  of,  see 
Damages,  2,  3. 

Evidence  of  oral  warranty,  see  Evi- 
dence, 16. 

Evidence  as  to  scope  or  breach  of  war- 
ranty, see  Evidence,  30,  31. 

Sufficiency  of  allegations  as  to,  see 
Pleadings,  7,  8. 

See  also  infra,  7-9. 

1.  A  warranty  need  not  necessarily  be 
made  at  the  time  of  effecting  a  sale,  it  being 
sufficient  if  it  is  made  under  such  circum- 
stances as  to  justify  the  inference  that  it 
enters  into  the  contract  as  finally  mad«. 
Leavitt  v.  The  Fiberloid  Co.  15:  855,  82  N. 
E.  682,  106  Mass.  440. 

2.  A  dealer  who  contracts  to  deliver 
to  a  purchaser,  at  an  agreed  price,  a  known, 
described,  and  specified  article  manufac- 
tured generally  for  the  trade,  does  not,  im- 
pliedly warrant  against  latent  defects  of 
which  he  has  no  knowledge.  Ehrsam  T. 
Brown,  15:  877,  01  Pac.  170,  76  Kan.  206. 

3.  Upon  the  sale  of  a  known,  described, 
and  specified  article  by  a  dealer  under  a 
contract  to  be  executed  by  delivery  of  the 
specified  article,  which  is  actually  supplied 
to  the  buyer,  there  is  no  implied  warranty 
that  it  shall  answer  the  particular  purpose 
intended  by  the  buyer,  although  such  pur- 
pose is  communicated  to  the  dealer  before- 
hand. Ehrsam  v.  Brown,  15:  877,  01  Pac. 
170,  76  Kan.  206. 

4.  One  purchasing  a  particular  make  of 
cable,  to  be  used  in  drilling  for  oil,  from  a 
merchant  who  knows  the  use  to  which  it  is 
to  be  put,  has  a  right  to  rely  on  the  seller's 
furnishing  a  pound  article  of  that  make, 
where  it  is  impossible  to  test  the  quality 
without  putting  it  to  actual  use;  and,  if  it 
proves  worthless  because  of  unlit  material, 
he  may  return  it  for  breach  of  the  implied 
warranty.  Oil  Well  Supply  Co.  v.  Watson, 
15:  868,  80  X.  E.  157,  168  Ind.  603. 

(Annotated) 

5.  A  manufacturer  of  a  composition  to 
which  is  applied  a  certain  name,  used  in  the 
manufacture  of  combs,  which,  as  ordinarily 
manufactured,  is  not  liable  to  burst  into 
16  L.R.A.(N.S.) 


flame  when  subjected  to  the  usual  process  of 
comb  making,  impliedly  warrants  to  a  c<yab 
manufacturer  purchasing  the  article  under 
its  tradename  that  the  material  with  which 
he  fills  the  order  will  not  burst  into  flame 
under  ordinary  methods  of  use,  where  there 
is  no  inspection  or  other  circumstance  show- 
ing that  the  buyer  assumed  the  risk,  and  a 
material  which  would  so  burst  into  flame 
could  have  no  substantial  value  for  any  use, 
and  would  not  properly  be  described  by  the 
name  employed.  Leavitt  v.  The  Fiberloid 
Co.  15:  855,  82  N.  E.  682,  106  Mass.  440. 

(Annotated) 
Rights  and  remedies  of  parties. 

Manufacturer's  liability  to  purchaser  of 

substance  igniting  durmg  use,  see 

Negligence,  3. 

6.  A  buyer  who  refuses  to  return  goods 
after  his  attention  is  called  to  a  palpable 
mistake  made  in  quoting  their  price  to  him 
at  $1  per  thousand  instead  of  $10  will  be 
deemed  to  have  accepted  them  at  the  price 
at  which  they  are  billed;  and  it  does  not 
matter  that  the  mistake  is  not  discovered 
until  the  goods  are  on  his  shelves.  Cunning- 
ham Mfg.  Co.  V.  Rotograph  Co.  15:  368,  30 
App.  D.  C.  524.  (Annotated) 

7.  A  victualer  is  not  liable  for  injury  to 
a  customer  through  the  consumption  of  un- 
sound food  sold  by  him,  but  selected  by  the 
customer,  merely  because  he  was  n^ligent 
in  not  discovering  its  unfitness.  Farrell  v. 
Manhattan  Market  Co.  15:  884,  84  N.  E. 
481,  —  Mass.  — . 

8.  A  victualer  cannot  be  held  liable  for 
injury  caused  by  consumption  of  an  un- 
sound fowl  purchased  from  him  for  food, 
on  the  theory  that  he  knew  of  its  unflt- 
ness,  in  the  absence  of  any  allegation  that 
he  represented  that  it  was  fit  and  that  the 
purchaser  relied  on  such  representation, 
li'arrell  v.  Manhattan  Market  Co.  15:  884, 
84  N.  E.  481,  —  Mass.  — .       (Annotated) 

0.  To  hold  a  merchant  liable  for  injury 
through  consumption  of  an  unsound  fowl 
purchased  from  him  for  food,  on  the  theory 
that  there  was  an  implied  warranty  of  fit- 
ness, the  purchaser  must  show  that  reliance 
was  placed  on  his  skill  and  judgment  in  se- 
lecting it.  Farrell  v.  Manhattan  Market 
Co.  15:  884,  84  N.  E.  481,  —  Mass.  — . 

(Annotated) 
Rescission  of  sale. 

10.  Delay  for  nearly  a  year  after  be- 
ing put  upon  inquiry  as  to  fraud  in  the  sale 
of  mining  stock  before  filing  a  bill  to  re- 
scind the  sale  will  bar  relief.  Burwash  v. 
Ballon,  15:  409,  82  N.  E.  366,  230  111.  34. 

SAVINGS  BANK. 

Succession  tax  on  deposits  in,  see 
Taxes,  13. 

SCHOOIiS. 

Constitutionality  of  provision  for  re- 
voking teacher's  license,  see  Con- 
stitutional Law,  13. 

Secret  societies  in,  see  Injunction,  S. 
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Injunction  against  revocation  of  teach- 
er's license,  see  Injunction,  &-9. 

Includftag  bonds  of  school  district  in 
determining  amount  of  city  indebt- 
edness, see  Municipal  Qorporations, 

g. 

1.  Denial  to  members  of  secret  societies 
the  right  of  representing  the  public  schools 
which  they  attend  in  any  public  capacity  is 
not  a  denial  of  a  natural  right,  or  an  un- 
lawful discrimination  against  them.  Wit- 
son  y.  Board  of  Education,  15:  1136,  84  N. 
E.  697,  233  111.  464. 

2.  Under  statutory  authority  to  revoke 
•  teacher's  license  for  general  neglect  of 
the  business  of  the  school,  failure  to  attend 
the  institutes  provided  by  law,  and  to  make 
daily  preparation  necessary  for  successful 
teaching,  are  grounds  for  revocation.  Stone 
T.  Fritts,  15:  1147,  82  N.  E.  792,  —  Ind.  — . 

SECRET  SOCIETIES. 

In  school,  see  Injunction,  6;  Schools, 
1. 

SEOURITT. 

For  costs,  see  Coats,  I. 

SEEPAGE. 

Duty  to  prevent  loss  by,  see  Waters,  2. 

SEIiF-DEFENSE. 

Taking  life  in,  see  Homicide,  4. 
Question  for  jury  as  to,  see  Trial,  21. 

SEIiF-GOTEBNMENT. 

See  Constitutional  Law,  4. 

SEPABATION. 

See  Divorce  and  Separation. 

SET-OFF  AND  COUNTERCIiAIM. 

Effect  of  counterclaim  on  right  to  dis- 
miss action,  see  Dismissal. 

Of  special  benefits  from  maintenance  of 
interurban  railway,  see  Damages, 
13,  14. 

SETTIiEMENT. 

See  Compromise  and  Settlement. 

SEWER. 

Liability  for  injury  by  turning  steam 
into,  see  Highways,  6,  7. 

SHELLEY'S  CASE. 
See  Wills,  6,  6. 

SIGNAL. 

Right  to  rely  on  signals  of  flagman,  see 
Railroads,  3,  4. 

SIJAia>ER. 

See  Libel  and  Slander. 

SNOW. 

On  street  car  platform,  see  Carriers,  6. 
16  LJl.A.(N.S.) 


SPECIAL    INTERROGATORIES. 

Changing  answers  to,  see  Trial,  38. 

SPECIAL  VERDICT. 

Reversible  error  in  submitting  proposed 
form  of,  see  Appeal  and  Error,  28. 

SPECIFIC  PERFORMANCE. 

Of  agreement  to  maintain  railway  sta- 
tion, see  Contracts,  15. 

Question  for  jury  on  trial  of  action  for, 
see  Trial,  12. 

1.  Specific  performance  of  a  parol  agree- 
ment by  one  to  devise  real  estate  to  her  sis- 
ter will  not  be  decreed  in  favor  of  the  lat- 
ter, although  she,  in  reliance  thereon,  fur- 
nished support  to  the  former,  who  was  en- 
gaged in  caring  for  the  parents  of  the  par- 
ties, where  no  possession  was  taken,  or  im- 
provements made  on  the  property.  Grind- 
ling  v.  Reyhl,  15:  466,  113  N.  W.  200,  140 
Mich.  641.  (Annotated) 

2.  A  contract  for  the  sale  of  a  home, 
entered  into  by  the  seller  in  the  mistaken 
belief  that  he  will  get  an  option  on  another 
piece  of  land  near  by,  from  the  buyer,  will 
not  be  specifically  enforced,  although  the 
buyer,  whose  acts  and  words  induced  the 
belief,  is  not  guilty  of  actual  misrepresen- 
tation, and  the  transaction  would  not  war- 
rant rescinding  the  contract.  Rudisill  y. 
Whitener,  15:  81,  69  S.  E.  995,  —  N.  C.  — . 

(Annotated) 

SPEED. 

Of  interruban  street  car,  question  for 
jury  as  to,  see  Trial,  IS. 

SPENDTHRIFT. 

Enforcement  of  judgment  for  alimony 
against,  see  Ju^ment,  10. 

Allowance  of  suit  money  and  alimony 
in  divorce  suit  against,  see  Divorce 
and  Separation,  6. 

SPIRITUALISM. 

Whether  communications  to  testatrix 
through  medium  constitute  undue 
influence  as  question  for  jury,  see 
Trial,   20. 

Effect  of  belief  in,  on  testamentary  ca- 
pacity, see  Wills,  1. 

SQUATTER. 

Adverse  possession  by,  see  Adverse  Pos- 
session, 8. 

STANDING  TIMBER. 

See  Timber. 

STATE. 

Adverse  possession  by,  see  Adverse  Pos- 
session, 4-7;    Evidence,   12,  39. 

Power  to  regulate  commerce,  see  Com- 
merce. 

As  party  to  divorce  suit,  see  Divorce 
and  Separation,  1. 

Neither   the   state   nor   any   of   the 
subdivisions  through   which   it  operates  is 
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liable  /or  torts  committed  by  public  officers, 
save  in  definitely  excepted  classes  of  cases. 
Claussen  v.  Luveme,  15:  698,  US  N.  W.  643, 
103  Minn.  491. 

STATE  COURT. 

Removal  of  cause  from,  see  Removal  of 
Causes. 

STATE'S  ATTORNEY. 

See  District  and  Prosecuting  Attorney. 

STATION. 

See  Depot. 

STATUTE  OP  FRAUDS. 

See  Contracts,  2-10. 

STATUTE  OF  IjIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

State  statute  aflectinff  commerce  re- 
maining in  effect  till  action  by  Con- 
gress, see  Commerce,  6. 

Constitutionality  of,  see  Constitutional 
Law. 

Implied  repeal  of  prior  laws,  see  Mu- 
nicipal Corporations,  2. 

Title. 

1.  The  title  of  a  local-option  act,  which 
declares  the  purpose  of  the  act  to  be  the 
preventing  of  the  evils  of  intemperance  by 
submitting  the  question  of  prohibiting  the 
"sale"  of  intoxicating  liquors  to  the  quali- 
fied voters,  does  not  cover  a  provision  of  the 
act  prohibiting  the  giving  away  of  intoxi- 
cating liquors  in  districts  which  have  adopt- 
ed the  local-option  law,  if  that  provision  is 
construed  to  include  a  gift  made  solely  as  a 
matter  of  courtesy  or  hospitality,  and  with- 
out any  connection,  direct  or  indirect,  with 
any  business  conducted  by  the  defendant; 
and  the  provision  as  so  construed  would 
therefore  be  in  violation  of  the  constitution- 
al provision  that  no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title.  State  t.  Fulks,  15:  430, 
105  S.  W.  733,  207  Mo.  26.  (Annotated) 
Construction. 

Court's  right  to  assume  secret  intent  on 
part  of  legislature,  see  Courts,  2. 

2.  Construction  and  interpretation  have 
no  fimction  where  Congress  has  expressed 
its  legislative  intent  by  a  statute,  the  terms 
of  which  are  plain  and  certain.  United 
States  v.  Colorado  &  N.  W.  R.  Co.  15:  167, 
167  Fed.  321,  —  C.  C.  A.  — . 

3.  The  natural,  common,  or  obvious 
meaning  of  the  language  of  a  law  must  be 
preferred,  save  in  rare  and  exceptional  cases, 
to  a  recondite  signification  evolved  only  by 
patient  study  and  diligent  search  for  it. 
United  States  v.  Colorado  4  N.  W.  R.  Co. 
15:  167,  157  Fed.  321,  —  C.  C.  A.  — . 

4.  The  construction  of  the  language  of 
the  safety  appliance  acts  (act  March  2, 
1893,  chap.  196,  }  1,  27  Stat,  at  L.  631,  U.  S. 
Comp.  Stat.  1901,  p.  3174,  as  amended  by 
act  April  1,  1896,  chap.  87,  29  Stat,  at  L. 
85,  and  act  March  2,  1903,  chap.  976,  32 
15  L.K.A.(N.S.) 


SUt.  at  L.  943,  U.  S.  Comp.  Stot.  Supp. 
1907,  p.  885)  is  not  controlled  by  the  lan- 
guage or  by  the  interpretation  of  the  terms 
of  the  interstate  commerce  act  of  February 
4,  1887,  chap.  104,  24  Stat,  at  L.  379,  U.  S. 
Comp.  Stat.  1901,  p.  3154.  United  States 
V.  Colorado  &  N.  W.  R.  Co.  15:  X67,  157  Fed. 
321,  —  C.  C.  A.  — . 

6.  The  rule  that  the  language  of  stat- 
utes upon  the  same  or  similar  subjects 
should  have  like  interpretation  is  inap- 
plicable where  the  provisions  of  the  later 
statute  are  positive  and  explicit,  and  also 
where  the  subjects  of  the  statutes,  the  mis- 
chiefs at  which  they  are  leveled,  and  the 
remedies  provided,  are  radically  different. 
United  States  v.  Colorado  &  N.  W.  R.  Co. 
15:  167,  157  Fed.  321,  —  C.  C.  A.  — . 

6.  The  statute  conferring  the  copyright 
is  in  derogation  of  the  common-law  right, 
and  to  be  strictly  construed.  Bobbs-Merrill 
Co.  V.  Straus,  15:  766,  147  Fed.  15,  77  C.  0. 
A.  607. 

7.  The  re-enactment  of  a  statute  after 
a  judicial  interpretation  of  it  indicates  an 
intention  that  the  judicial  interpretation  of 
the  statute  shall  stand  as  the  law.  East 
Livermore  v.  Livermore  Falls  T.  A.  Bkg.  Co. 
15:  95a,  69  Atl.  306,  —  Me.  — . 

8.  The  substantial  similarly  between 
the  sections  of  a  local  and  a  prior  foreign 
statute  is  persuasive  evidence  of  the  rc- 
enanctment  of  the  foreign  statute,  and  an 
adoption  of  the  construction  which  had  been 
given  to  it  by  the  highest  court  of  the  state 
where  it  originated.  Mann  v.  Carter, 
15:  150,  68  Atl.  130,  74  N.  H.  346. 

STEAM. 

Liability  for  turning  into  sewer,  aee 
Hi^ways,  6,  7. 

STIPULATION. 

Revival  of  action  by  authority  of,  aee 
Abatement  and  RevivaL 

STOCK. 

See  Corporations,  3,  4. 

STREET  RAILWAYS. 

As  carriers,  see  Carriers. 

Extent  of  abutting  owner's  recovery  on 
permitting  use  of  tracks  for  inter- 
urban  railway,  see  Damages,  12-14. 

Liability  for  injury  from  lubricating 
tracks,  see  Highways,  10. 

Assumption  of  risk  by  employee  of,  see 
Master  and  Servant,  8. 

City's  power  to  resist  construction  of 
tracks  in  street,  see  Municipal 
Corporations,  1. 

Assessments  against,  for  street  im- 
provements, see  Public  Improve- 
ments, 1,  2. 

Question  for  jury  as  to  motorman's 
negligence,  see   Trial,  0. 

Question  for  jury  as  to  negligence  of 
company,  see  Trial,  15. 

Forfeiture  of  franchise. 

1.  A  statutory  provision  that  failure  to 
comply  with  the  provisions  of  the  ordinance 
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granting  a  street-railway  right  of  way 
worlcs  a  forfeiture  is  self-  executing,  so  that, 
in  case  the  ordinance  provides  that  failure 
to  complete  the  work  within  the  time  lim- 
ited shall  forfeit  the  franchise,  no  judg- 
ment declaring  forfeiture  is  necessary.  Los 
Angeles  R.  Co.  t.  Los  Angeles,  15:  1369,  92 
Pac.  490,  —  Cal.  — . 
Contributory  negligence. 

Burden  of  proving,  see  Evidence,  11. 

In    stepping   on    lubricated   track,   see 
Highways,  11. 

Question  for  jury  as  to,  see  Trial,  17. 

2.  The  rights  and  duties,  at  street 
crossings,  of  pedestrians  and  of  persons  in 
charge  of  the  motive  power  of  street  cars, 
are  reciprocal,  and  each  is  hound  to  use 
equal  diligence  to  avoid  collision.  Pilmer 
V.  Boise  JTraction  Co.  15:  254,  94  Pac.  432, 

—  Idaho,  — ., 

3.  Failure  to  look  and  listen  before 
crossing  a  street-car  track  at  a  public  street 
crossing  is  not,  as  a  matter  of  law,  negli- 
gence per  se.  Pilmer  v.  Boise  Traction  Co. 
15:  854,  94  Pa«-  432,  —  Idaho,  — . 

(Annotated) 

4.  Kfgligence  on  the  part  of  a  person  in 
crossing  street  car  tracks,  which  was  not 
the  proximate  cause  of  his  injury  or  death, 
will  not  bar  a  recovery  of  damages  therefor. 
Pilmer  t.  Boise  Traction  Co.  15:  254,  04 
Pac.  432,  —  Idaho,  — . 

5.  One  en^ged  in  unloading  a  wagon 
with  his  body  m  the  path  of  passing  sj^ect 
cars,  and  who  for  five  or  ten  minutes  fails 
to  look  and  listen  for  an  approaching  car,  is 
negligent  as  matter  of  law,  and  cannot  hold 
the  street  railway  company  liable  for  inju- 
ries by  being  struck  by  a  car  negligently 
managed.  Volosko  v.  Interurban  Street  R. 
Co.  15:  1117,  82  N.  E.  1090,  190  N.  Y.  206. 

6.  One  whose  work  in  a  street  does  not 
bring  him  within  striking  distance  of  pass- 
ing cars,  who,  nevertheless,  at  a  place  where 
the  track  is  straight  and  the  view  unob- 
structed for  over  200  feet,  without  thinking 
of  the  cars,  goes  near  enough  to  be  hit  while 
his  back  is  turned,  does  not  exercise  due 
care  for  his  safety,  so  as  to  entitle  him  to 
recover  for  a  resulting  injury.  Kelly  v. 
Boston  Elev.  R.  Co.  15:  282,  83  N.  E.  865, 

—  Mass.  — .  (Annotated) 

7.  The  fact  that  a  man  working  in  a 
street  for  some  weeks  noticed,  whenever  he 
happened  to  look,  that  passing  cars  rang 
their  gongs  when  men  were  near  the  track, 
does  not  show  an  existing  custom  to  do  so, 
or  excuse  him  for  failure  to  use  his  own 
senses  for  his  protection  where  he  had  no 
right  otherwise  to  expect  warning.  Kelly 
V.  Boston  Elev.  R.  Co.  15:282,  83  N.  E.  865, 

—  Mass.  — 

8.  Although  the  act  of  one  injured  by  a 
toUision  with  a  street  car  at  a  crossing  may 
have  been  the  primary  cause  of  the  injury, 
yet  an  action  may  be  maintained  against 
the  street  car  company  therefor,  if  the  latter 
might,  by  the  exercise  of  reasonable  care 
and  diligence,  have  avoided  the  consequences 
of  the  injured  person's  negligence.  Pilmer 
16  IjA-A-iSS.) 


V.  Boise  Traction  Co.  15:  254,  94  Pac.  432, 
—  Idaho,  — . 

9.  A  street  car  should  be  kept  under 
the  rea.sonable  control  of  the  motorman 
when  crossing  a  street;  and  persons  passing 
over  the  track,  with  or  without  vehicles, 
may  assume  that  care  will  be  used  to  reduce 
the  speed  at  such  crossings.  Pilmer  v. 
Boise  Traction  Co.  15:  254,  94  Pac.  432,  — 
Idaho,  — . 

STRKETS. 

See  Highways. 

STRIKE. 

Municipal  authority  to  prevent  picket- 
ing on  streets,  see  Municipal  Cor- 
porations, 3. 

SUBROGATION. 

To  rights  of  holders  of  county  warrants, 
see  Counties,  2. 

1.  One  whose  money  is  wrongfully  ap- 
propriated by  a  tenant  in  common  to  the 
payment  of  taxes  on  the  common  property 
is  not  entitled  to  subrogation  to  the  right 
of  the  tenant  to  compel  contribution  from 
his  cotenants.  Foote  v.  Cotting,  15: 693, 
80  N.  E.  600,  195  Mass.  56. 

2.  One  who  makes  an  illegal  loan  to  a 
county,  and  out  of  it  pays  a  warrant  issued 
by  the  county  on  its  treasury  in  settlement 
of  a  lawful  liability  for  a  current  expense, 
is  subrogated  to  the  rights  of  the  warrant 
holder,  upon  disaffirmance  of  the  loan  by  the 
county.  Butts  County  v.  Jackson  Bkg.  Co. 
15:  567,  60  S.  E.  149,  129  Ga.  801. 

3.  An  officer  of  a  commission  company, 
who  has  given  a  written  undertaking  to  a 
bank  indemnifying  it  for  any  debts  of  the 
company,  and  who  pays,  after  maturity,  » 
balance  due  upon  accommodation  notes 
which  the  company  had  assigned  to  the 
bank,  and  had  guaranteed  the  payment  of 
at  maturity,  does  so  as  a  surety  of  the  com- 
mission company,  and  in  taking  the  notes 
acquires  no  greater  rights  against  the  mak- 
er than  his  principal,  the  commission  com- 
pany, would  have  had,  had  the  notes  been 
returned  to  it;  and  he  cannot  recover  of  the 
maker  thereon.  Rockefeller  v.  Ringle,  15; 
737,  94  Pac.  810,  —  Kan.  — . 

SUOOESSION  TAX. 

See  Taxes,  U-14. 

SUIT  MONET. 

Finality  of  decree  for,  see  Appeal  and 
Error,  1. 

Invalidity  of  decree  for,  against  de- 
fendant's guardian,  see  Judgment, 

See  also  Divorce  and  Separation,  6. 

SUNDAY. 

Constitutionality  of  Sunday  closing 
act,  see  Constitutional  Law,  11. 

Instruction  as  to  check  delivered  on, 
see  Trial,  33. 

The  payee  of  a  check  for  a  valid 
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jebt,  who  nef^tiates  it,  but  takes  it  back 
and  returns  tlie  money  upon  tlie  indorser's 
failure  to  present  it  in  time  and  until  after 
the  bank  fails,  cannot  take  advantage  of 
the  fact  thftt  it  was  delivered  on  Sunday,  in 
order  to  recover  from  the  maker,  since  the 
court,  although  it  will  not  aid  a  person  to 
recover  on  a  Sunday  transaction,  will  give 
to  an  act  done  on  that  day  its  legal  effect 
when  set  up  in  defense.  Gordon  v.  Levine, 
15:  243,  83  N.  E.  861,  —  Mass.  — . 

(Annotated) 

SUPBailNTENDENT. 

Notice  to,  see  Notice,  I. 

SUPERINTENDENT  OF   SCHOOIiS. 

Injunction  against,  see  Injunction,  8. 

SUPPORT. 

Specific  performance  of  contract  for,  see 
Specific  Performance,  1. 

SURFACE  WATER. 

Flood  waters  as,  see  Railroads,  6. 

TAKING. 

What  constitutes,  see  Eminent  Do- 
main, 4. 

TAXES. 

Delegation  of  power  to  levy,  see  Con- 
stitutional Law,  3. 

Contribution  to  repayment  of,  see  Con- 
tribution. 

License  tax,  see  License. 

Assessments  for  street  improvements, 
see  Public  Improvements. 

Uniformity. 

See  also  infra,  2-6. 

1.  Although  a  constitutional  provision 
that  taxes  shall  be  uniform  upon  all  prop- 
erty subject  to  taxation  within  the  territo- 
rial limits  of  the  authority  levying  the  tax 
does  not  apply  directly  to  occupation  taxes 
provided  for  by  another  section,  yet,  where 
the  latter  section  provides  that  such  taxes 
shall  be  levied  by  general  laws,  and  the 
principle  of  uniformity  in  taxation  has  al- 
ways obtained  in  the  state,  the  legislature 
cannot  levy  a  tax  upon  persons  pursuing  a 
particular  occupation,  not  subject  to  the 
police  power,  who  transact  business  only  in 
cities,  graduating  the  tax  according  to  the 
class  of  the  city;  and  the  fact  that  the  Con- 
stitution has,  for  certain  purposes,  divided 
the  cities  into  classes  is  immaterial.  Ha- 
ger  ▼.  Walker,  15:195,  107  S.  W.  254,  — 
Ky.  — .  (Annotated) 
Doable  taxation. 

2.  A  state  is  not  deprived  of  the  power 
of  taxing  property  which,  at  the  death  of 
its  owner  domiciled  in  such  state,  was  lo- 
cated in  another  state,  by  the  fact  that  the 
property  is  also  subject  to  taxation  under 
the  laws  of  the  tatter.  Mann  v.  Carter,  15: 
150,  68  Atl.  130,  74  N.  H.  345.   (AnnoUted) 

3.  A  tax  upon  the  shares  of  a  bank's 
stock,  and  upon  its  assets,  is  double,  and 
cannot  be  levied  in  the  absence  of  express 
legislative  authority.  East  Liverniorc  v. 
15  LJi.A.(N.S.) 


Livermore  Falls  T.  &  Bkg.  Co.  15:  953,  09 
Atl.  306,  —  Me.  — .  (Annotated? 

4.  The  fact  that  shares  of  corporate 
stock  have  been  assessed  in  a  foreign  state 
will  not  exempt  the  owner  from  listing 
them  for  taxation  in  his  own  state,  under 
a  statute  providing  that  corporate  stock  not 
otherwise  assessed  shall  be  listed  and  as- 
sessed where  the  owner  lives,  except  as  oth- 
erwise provided,  the  statute  referring  only 
to  assessments  within  the  state.  Judy  v. 
Beckwith,  15:  14a,  114  N.  W.  565,  —  Iowa, 

6.  Shares  of  stock  of  a  foreign  corpora- 
tion are  personal  property  taxable  to  the 
owner  at  his  domicil,  notwithstanding  the 
fact  that  they  may  already  have  been  taxed 
in  another  state,  such  taxation  not  being 
double,  and  not  violating  constitutional  pro- 
visions relating  to  the  uniformity  of  laws, 
the  granting  of  special  privileges,  or  the 
taxation  of  property  of  corporations  for  pe- 
cuniary profit,  the  same  as  that  of  individ- 
uals. Judy  V.  Beckwith,  15:  142,  114  N.  W. 
565,  —  Iowa, — .  (Annotated) 

What  taxable;  exemptions. 

6.  Coal  transported  in  large  quantities 
into  the  state  of  New  Jersey,  and  there  held 
en  maase  for  an  indeterminate  period,  sub- 
ject to  orders  for  future  sale  and  delivery 
of  specific  quantities,  and  in  general  to  reg- 
ulate the  supply,  acquires  a  status  in  that 
state,  and  is  subject  to  local  taxation.  Le- 
high &,  W.  B.  Coal  Co.  V.  Junction  (N.  J. 
Err.  &  App.)   15:  514,  68  Atl.  806,  —  N.  J. 

7.  A  statute  providing  that  the  shares 
of  corporations  shall  be  taxed  to  the  owners 
thereof  where  they  reside  does  not  require 
a  tax  to  be  levied  upon  the  shares  of  a  bank 
and  also  upon  shares  of  other  corporations 
held  by  it  as  an  investment.  East  Liver- 
more  v.  Livermore  Falls  T.  &  Bkg.  Co.  15: 
95a,  69  Atl.  306,  —  Me.  — . 

8.  A  statute  providing  for  taxation  of 
all  shares  in  moneyed  corporations,  and  all 
effects,  obligations  for  money,  or  other  prop- 
erty, public  stocks  and  securities,  does  not 
require  a  tax  upon  the  shares  of  a  bank 
and  also  upon  the  shares  of  the  stock  of 
other  institutions  held  by  it  as  an  invest- 
ment. East  Livermore  v.  Livermore  Falls 
T.  &  Bkg.  Co.  15:  95a,  69  Atl.  306,  —  Me.  — . 

9.  Merchandise  is  not  within  the  pro- 
tection of  the  commerce  clause  of  the  Fed- 
eral Constitution,  so  as  to  be  exempt  from 
local  taxation,  unless  in  course  of  transpor- 
tation from  one  state  to  another,  pursuant 
to  some  existing  contract  of  sale  or  consign- 
ment. Lehigh  &  W.  B.  Coal  Co.  v.  Junction 
(N.  J.  Err.  &  App.)  15:  514,  68  Atl.  806,  — 
N.  J.  — . 

10.  The  transportation  of  coal  from  one 
state  to  another  by  the  owner  for  his  own 
convenience,  and  consigned  to  his  own  or- 
der, with  the  intent  that  it  shall  be  stored 
en  masse,  and  subsequenly  sold  in  specific 
quantities,  does  not  constitute  interstate 
commerce  so  as  to  exempt  it  from  local 
taxation.    Lehigh  &  W.  B.  Coal  Co.  v.  June- 
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tion   (N.  J.  Err.  &  App.)    15:  514,  68  Atl. 
806,  —  N.  J.  — . 
Succession  tax. 

11.  Heirs  entitled,  under  a  contract  made 
with  their  ancestor,  who  had  acted  as  an 
insurance  agent,  to  a  commission  of  6  per 
cent  on  the  net  amount  received  by  the  com- 
pany on  the  renewal  of  certain  policies, 
cannot  evade  the  payment  of  an  inheritance 
tax,  on  the  ground  that  the  value  of  the  in- 
heritance is  uncertain  because  some  of  the 
policies  might  be  suffered  to  lapse.  Fell's 
Succession,  15:  267,  44  So.  879,  119  La.  1037. 

12.  The  heirs  of  one  who  had  acted  as 
agent  for  an  insurance  company,  and  who  by 
contract  was  entitled  to  a  commission  of  5 
per  cent  on  the  net  amount  received  by  the 
company  on  the  renewal  of  certain  policies, 
inherit  no  part  of  the  premiums,  but  merely 
a  right  to  be  paid  by  the  insurance  company 
a  certain  sum  of  money  to  be  computed  on 
the  premiums;  and  such  right  is  subject  to 
an  inheritance  tax,  although  the  premiums 
are  assessed  to  the  company,  and  taxes  arc 
regularly  paid  on  them,  and  the  commission 
is  computed  only  after  deduction  of  the 
taxes  thus  paid.  Fell's  Succession,  15:  367, 
44  So.  879,  119  La.  1037. 

13.  Deposits  in  a  foreign  savings  bank, 
belonging  to  a  resident  of  a  state,  are  prop- 
erty within  the  jurisdiction  of  that  state, 
within  the  meaning  of  a  statute  subjecting 
such  property  to  a  collateral-inheritance  tax. 
Mann  v.  Carter,  15:  150,  68  Atl.  130,  74  N. 
H.  345. 

14.  Necessity  of  resort  to  ancillary  ad- 
ministration to  secure  possession  of  prop- 
erty located  in  a  state  other  than  that  of 
testator's  domicil  does  not  cause  the  prop- 
erty to  pass  by  the  law  of  the  state  where 
it  is  located,  so  as  to  remove  it  from  the 
operation  of  the  succession  tax  imposed  by 
the  law  of  the  domicil.  Mann  v.  State 
Treasurer,  15:  150,  68  AtL  130,  74  N.  H. 
345. 

TEACHER. 

Revocation  of  license  of,  see  Injunction, 
6-9;  Schools,  2. 

TELEGRAPHS. 

Requiring  weekly  payment  of  employees, 
see  Constitutional  Law,  8. 

TELEPHONES. 

Requiring  weekly  payment  of  employees, 
see  Constitutional  Law,  8. 

The  negligent  failure  of  a  telephone 
company  to  summon  an  addressee  to  receive 
a  long-distance  message  offering  him  em- 
ployment which  the  company  knows  will  be 
of  benefit  io  him  renders  tlM  company  lia- 
ble for  the  loss  thereby  inflicted  upon  him. 
McLeod  V.  Pacific  States  Teleph.  &  Teleg.  Co. 
15:  810,  94  Pac.  568,  —  Or.  — .    (Annotated) 

TEMPERANCE. 

Opinion  evidence  as  to  temperance  of 
insured,  see  Evidence,  19. 
16  LJIA.(N.S.) 


TENANCT. 

See  Landlord  and  Tenant. 

TENDER. 

Review  of  verdict  as  to  sufficiency  of, 
see  Appeal  and  Error,  19. 

Of  amount  due  on  chattel  mortgage,  see 
Chattel  Mortgage,  2. 

To  maintain  an  action  of  claim  and 
delivery  for  property  sold  under  chattel 
mortgage  after  a  tender  of  the  amount  due, 
the  tender  need  not  be  kept  good,  nor  the 
money  brought  into  court.  Thomas  v.  Seat- 
tle Brewing  &  Malting  Co.  15:  1164,  94  Pac. 
116,  —  Wash.  — . 

TEST. 

Sufficiency  of  allegations  as  to,  see 
Pleading,  8. 

TESTAMENTARY  CAPACITY. 

Burden  of  proving,  see  Evidence,  6. 
See  Wills,  1. 

TIMBER. 

Warranty  by  copurchaser  of  timber 
land,  see  Baiucruptcy,  6. 

Oral  agreement  as  to  cutting,  see  Con- 
tracts, 7,  8. 

Where  standing  timber  is  real  estate, 
no  implied  contract  of  removal  within  a 
reasonable  time  arises  from  an  absolute  con- 
veyance of  it,  noncompliance  with  which 
will  result  in  a  forfeiture.  Butterfield  Lum- 
ber Co.  T.  Guy,  15:  1183,  46  So.  78,  — 
Miss.  — . 

TIME. 

For  filing  mechanics'  lien,  see  Mechan- 
ics' Lien,  5-8. 

In  computing  the  time  or  duration 
of  the  "open  season  provided  for  in  a  game 
law  making  it  unlawful  to  catch  or  kill 
Virginia  partridge  or  quail,  except  from 
the  15th  day  of  November  to  the  6th  day 
of  December,  the  first-named  day  should  be 
excluded  and  the  last-named  day  should  be 
included,  making  the  period  of  such  open 
season  twenty  days.  State  v.  Elson,  15: 
686,  83  N.  E.  904,  77  Ohio  St.  489. 

(Annotated) 

TITLE. 

By  adverse  possession,  see  Adverse  Pos- 
session. 

Of  receiver  to  property,  see  Receivers, 
2. 

Of  statute,  see  Statutes,  1. 

TORT. 

Liability  of  state  for  torts  committed 
by  officers,  see  State. 

The  rightful  use  of  one's  own  land 
may  in  some  instances  cause  damage  to  an- 
other, and  yet  constitute  no  legal  wrong  nor 
entitle  the  person  damaged  to  any  remedy. 
Bellevue  v.  Daly,  15:  gga,  94  Pac.  1036,  — 
Idaho,  — . 


Digitized  by 


Google 


1374 


TOWNS— TRIAL. 


TOWNS. 

Running  of  limitations  ag&inst  war- 
rants of,  see  Limitation  of  Ac- 
tions, 2. 

TBADENAME. 

Injunction  against  unlawful  use  of,  see 
Injunction,  15-17,  19. 

1.  An  insurance  company  may  be  pro- 
tected in  the  use  of  trademarks,  symbols,  or 
devices,  altliough  its  business  does  not  re- 
quire their  use  in  connection  with  a  manu- 
factured article.  Atlas  Assur.  Co.  v.  Atlas 
Ins.  Co.  15:  635,  112  N.  W.  232,  —  Iowa,  — . 

2.  There  is  not  sufficient  dissimilarity 
between  the  names  "Atlas  Assurance  Com- 
pany, Limited,"  and  "Atlas  Insurance  Com- 
pany," when  used  by  two  fire  insurance 
companies,  to  disentitle  the  owner  of  the 
former  to  relief  against  the  use  of  the  lat- 
ter. Atlas  Assur.  Co.  t.  Atlas  Ins.  Co.  15: 
625,  112  N.  W.  232,  —  Iowa,  — . 

TRANSFER  TAX. 

See  Taxes,  11-14. 

TREATY. 

Alien's  right  to  sue  under,  see  Aliens. 

TRESPASSER. 

Liability  for  injury  to,  on  elevator,  see 
Elevators. 

TRIAL. 

Reversible  error  in  submitting  proposed 
form  of  special  verdict,  see  Appeal 
and  Error,  28. 

Order  of  proof  on  probate  of  will,  see 
Wills,  2,  3. 

Conduct  and  disposal  generally. 

Right  to  open  and  close  on  probate  of 
will,  see  Wills,  2. 

1.  The  question  whether  or  not  a  di- 
vorce proceeding  against  a  person  under 
guardianship  is  collusive  to  wrest  the  es- 
tate from  the  possession  of  the  guardian 
cannot  be  tried  upon  affidavits  upon  a  col- 
lateral issue  raised  by  the  guardian's  mo- 
tion to  set  aside  an  order  directing  him  to 
pay  suit  money  and  alimony.  Sturgis  v. 
Sturgis,  15:  1034,  93  Pac.  698,  —  Or.  — . 
Election  between  counts. 

2.  In  a  prosecution  for  selling  intoxicat- 
ing liquors  contrary  to  law,  an  election  to 
rely  on  a  transaction  occurring  on  a  stated 
day  is  not  defective  because  the  witnesses 
who  testified  to  such  transaction  are  not 
named,  when  there  is  no  evidence  of  any 
other  transaction  on  the  same  day;  nor  is 
it  defective  because  it  does  not  designate  a 
sale  to  a  particular  individual  or  group  of 
individuals,  out  of  a  dozen  men  who  were 
drinking,  the  witnesses  to  the  transaction 
being  unable  to  identify  the  precise  person 
or  persons  who  furnished  the  money  observed 
to  pass.  State  v.  Durein,  15:  908,  78  Pac. 
1.52,  70  Kan.  1. 

Reception  of  evidence. 
See  also  infra,  4. 

3.  Permitting  a  large  number  of  per- 
15  LJ1.A.(N.S.) 


sons  having  knowledge  of  the  facta  to  testi- 
fy as  to  the  temperate  character  of  one  who, 
in  applying  for  life  insurance,  represented 
himself  as  temperate  with  respect  to  the  use 
of  intoxicating  liquors,  is  not  error.  Tay- 
lor V.  Security  Life  &  Annuity  Oo.  15:  583^ 
59  S.  E.  139,  145  N.  C.  383. 
Objections  and  exceptions. 

4.  A  written  dying  declaration  contain- 
ing matter  that  is  admissible,  and  oth^ 
matter  not  admissible  because  hearsay,  is 
properly  admitted  in. evidence  as  against  a 
general  objection  to  the  reception  of  the 
paper  and  one  item  thereof,  where  no  specific 
objction  is  made  to  the  hearsay  matter. 
State  V.  Hood,  15:  448,  59  S.  E.  971,  —  W. 
Va.  — . 

SnlHcIency  of  evidence  to  go  to  Jury. 

5.  Evidence  that  one  who  was  handling 
the  carcass  of  a  calf  was  cut  by  a  bone,  that 
the  wound  became  inflamed,  that  anthrax 
resulted,  and  that  the  calf  showed  evidence 
of  having  that  disease,  which  is  infectious, 
is  sufficient  to  carry  to  the  jury  the  ques- 
tion whether  he  became  infected  from  the 
calf.  O'Connor  v.  Armour  Packing  Co.  15: 
8ia,  158  Fed.  241,  —  C.  C.  A.  — . 

6.  Evidence  that  a  calf  slaughtered  for 
market  was  afflicted  with  anthrax  so  that  a 
servant,  in  handling  it,  became  infected 
with  the  disease,  and  that  this  disease  can- 
not possibly  fail  to  be  discovered  by  a  post 
mortem  examination,  is  sufficient  to  go  to 
the  jury  on  the  issue  whether  the  master 
has  been  negligent  in  the  performance  of  his 
duty  of  inspection.  O'Connor  v.  Armour 
Packing  Co.  15:  8ia,  158  Fed.  241,  —  C.  C. 
A.  — . 

Questions  of  law  and  fact. 

7.  The  rule  that  the  jury  cannot  be  per- 
mitted to  determine  by  guess  or  conjecbire 
between  two  equally  probable  causes  of  in- 
jury, for  one  only  of  which  the  defendant  is 
responsible,  has  no  application  unless  the  ex- 
istence of  a  sufficient  cause  or  causes  for 
the  injury,  aside  from  the  negligence  charged, 
is  conceded  or  conclusively  proved.  Boucher 
V.  Larochelle,  15:  416,  68  Atl.  870,  —  N. 
H.  — . 

8.  Whether  the  death  of  a  child  under- 
going an  operation  was  caused  by  the  negli- 
gent administration  of  chloroform  is,  in  the 
absence  of  evidence  of  other  sufficient  cause, 
a  question  for  the  jury,  where  there  is  some 
evidence  that  death  might  result  therefrom, 
and  of  the  defendant's  lack  of  care  in  admin- 
istering the  anesthetic.  Boucher  v.  Laro- 
chelle, 15:  416,  68  Atl.  870,  —  N.  H.  — . 

_  9.  The  proximate  cause  of  the  death  of 
plaintifTs  intestate,  who  was  run  over  by  a 
street  car  at  a  crossing,  is  a  question  for 
the  jury,  where  the  motorman,  who  saw  the 
deceased  approaching  the  track  while  some 
distance  away,  and  who  knew  that  he  was 
hard  of  hearing  and  partially  blind,  did  not 
check  the  speed  of  the  car  or  get  it  under 
control,  and  failed  to  lower  the  fender  af- 
ter he  saw  that  a  collision  was  unavoidable. 
Pilmer  v.  Boise  Traction  Co.  15:  254,  94 
Pac.  432,  —  Idaho,  — . 
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10.  The  question  whether  or  not  a  flow- 
tse  right  is  being  reasonably  used  is  one 
of  fact.  Chapman  v.  Newmarket  Mfg.  Co. 
15:  393,  68  Atl.  868,  74  N.  H.  424. 

11.  Whether  or  not  a  borough  has  suc- 
ceeded in  showing  that  the  flushing  of  a 
hydrant  was  for  the  benefit  of  the  nrc  de- 
partment, so  as  to  relieve  it  from  liability 
for  negligence  therein,  where  the  hydrant 
was  part  of  the  waterworks  system  and 
flushed  under  supervision  of  its  superin- 
tendent, but  evidence  is  introduced  that  the 
flushing  was  for  the  benefit  of  the  fire  de- 
partment, is  a  question  for  the  jury  under 
proper  instructions.  Judson  v,  Winsted,  15: 
91,  68  Atl.  999,  80  Conn.  384. 

12.  The  question  whether  one  against 
whom  specific  performance  of  a  contract  to 
sell  land  is  asked,  was  induced  by  the  words 
or  acts  of  the  buyer  to  believe  that  the  lat- 
ter would  transfer  an  option  on  another 
piece  of  land  to  him,  is  for  the  jury,  and 
should  be  presented  in  the  form  of  an  issue 
or  question  of  fact.  Rudisill  v.  Whitener, 
15:  81,  69  S.  E.  995,  —  N.  C.  — . 

13.  Whether  or  not  a  person  who  is  put 
off  a  chartered  train  for  refusal  to  pay  Hire 
in  excess  of  the  legal  rate  had  knowledge  of 
the  character  of  the  train  when  he  boarded 
it  is  a  question  for  the  jury.  Kirkland  v. 
Charleston  &  W.  C.  R.  Co.  15:  435,  60  8.  E. 
668,  —  S.  C.  — . 

14.  When  the  time  during  which  a  ma- 
chine has  acted  abnormally  so  as  to  be  dan- 
gerous to  operatives  has  not  been  so  long  or 
so  short  that  the  court  can,  as  matter  of 
law,  state  that  the  master  is  or  is  not 
charged  with  notice  of  its  abnormality,  in 
case  of  injury  to  an  employee,  the  question 
of  notice  is  for  the  jury.  Fleming  v.  North- 
ern Tissue  Paper  Mill,  15:701,  114  N.  W. 
841,  —  Wis.  — . 

16.  The  question  of  the  negligence  of  an 
interurban  street  car  company  in  running 
its  cars  at  excessive  speed  along  a  highway 
is  for  the  jury,  notwithstanding  the  absence 
of  statutory  regulation  on  the  subject.  Chi- 
cago &  J.  Electric  R.  Co.  v.  Wanic,  15:  1167, 
82  N.  E.  821,  230  111.  530. 

16.  Questions  of  assumed  risk  and  con- 
tributory negligence  may  become  questions 
of  law  where  the  facts  and  the  inferences  to 
be  drawn  from  them  are  admitted.  East 
St.  Louis  &  Suburban  R.  Co.  ▼.  Kath,  15: 
1 109,  83  N.  E.  533,  232  111.  126. 

17.  Failure  to  look  and  listen  before  at- 
tempting to  cross  an  interurban  street  car 
track  laid  along  a  public  highway  cannot 
be  said  to  be  negligence  as  matter  of  law, 
but  the  question  is  for  the  jury.  Chicago 
&  J.  Electric  R.  Co.  ▼.  Wanic,  15:  1167,  82 
N.  E.  821,  230  111.  630. 

18.  Whether  the  consignor  of  a  horse 
which  became  ill  from  exposure  in  transit, 
and  which  was  delivered  to  him  by  the  car- 
rier at  its  connecting  point  with  another 
line,  was  guilty  of  negligence  contributing 
to  the  death  of  the  animal,  in  leading  it,  un- 
der the  supervision  of  competent  veterinary 
15  LJi.A.(N.S.) 


surgeon,  to  a  veterinary  hospital  2  miles 
distant  and  through  a  storm  which  had  aris- 
en, is  a  question  of  fact  for  the  jury.  Wente 
v.  Chicago,  B.  &  Q.  R.  Co.  15:  756,  115  N.  W. 
859,  —  Neb.  — . 

19.  It  is  for  the  jury  to  say,  in  an  action 
for  damages  for  death,  what  inferences  are 
to  be  drawn  as  to  the  cause  thereof  from 
the  fact  that  neither  party  secured  or  asked 
for  an  autopsy.  Boucher  v.  Larocheile,  15: 
416,  68  Atl.  870,  —  N.  H.  — . 

20.  Whether  or  not  supposed  communica- 
tions to  a  woman  from  her  deceased  hus- 
band through  a  medium,  which,  to  some 
extent,  at  least,  prompted  the  provisions 
of  her  will,  constituted  undue  influence,  is 
a  question  for  the  jury,  under  proper  in- 
structions from  the  court.  Steinkuehler  t. 
Wempner,  15:  673,  81  N.  E,  482,  —  Ind.  — .. 

21.  In  a  trial  for  murder,  where  the  ac- 
cused admits  that  he  shot  the  deceased,  and 
the  facts  and  circumstances  of  the  homicide 
have  been  testified  to  by  many  witnesses, 
the  question  whether  the  shooting  was  done 
in  self-defense  is  one  peculiarly  for  the  jury. 
State  V.  Hood,  15:  448,  59  8.  E.  971,  —  W. 
Va.  — . 

Nonanlt. 

See  also  Dismissal. 

22.  A  motion  for  nonsuit  admits  all  the 
facts  of  which  there  is  any  evidence,  with 
the  facts  which  the  evidence  tends  to 
prove.  Pilmer  v.  Boise  Traction  Co.  15:354, 
94  Pac.  432,  —  Idaho,  — . 

23.  The  nonjoinder  of  her  husband  by  a 
married  woman  in  an  action  of  tort  brought 
by  her  is  not  the  proper  basis  of  a  nonsuit, 
where  the  only  plea  is  not  guilty.  Slatef  v. 
North  Jersey  Street  R.  Co.  (N.  J.  Err.  &. 
App.)   15:  840,  69  Atl.  163,  —  N.  J.  — . 

24.  A  nonsuit  in  an  action  to  recover 
damages  for  death  should  not  be  granted  on 
the  ground  that  the  conclusion  that  death 
resulted  from  the  negligence  charged  would 
be  a  mere  conjecture,  when  there  is  some  evi- 
dence that  it  was  the  effect  of  the  negligent 
administration  of  chloroform,  and  the  evi- 
dence of  other  causes  only  suggests  the  pos- 
sibility of  their  existence.  Boucher  v.  Laro- 
cheile, 15:  416,  68  Atl.  870,  —  N.  H.  — . 

26.  In  an  action  to  recover  damages  for 
the  injury  or  death  of  a  person  by  reason  of 
being  run  over  by  a  street  car,  a  motion  for 
a  nonsuit,  made  at  the  cloae  of  the  plain- 
tiff's evidence,  should  be  granted  if  the 
facts  presented  by  the  evidence  are  such  that 
but  one  conclusion  can  reasonably  be  drawn 
from  them,  and  that  conclusion  is  that  no 
recovery  can  be  had  under  the  evidence ;  but 
if  different  minds  might  reasonably  reach 
different  conclusions  from  the  evidence,  the 
motion  for  a  nonsuit  should  be  denied  and 
the  case  submitted  to  the  jury.  Pilmer  v. 
Boise  Traction  Co.  15:  354,  94  Pac.  432,  — 
Idaho,  — . 
Dlrrctlon  of  verdict. 

26.  It  is  not  error  to  deny  a  motion  for 
a  directed  verdict,  or  for  a  judgment  not- 
withstanding   the    verdict,    when    the   evi- 
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d«nce  shows  a  conflict  as  to  whether  the 
cause  of  action  pleaded  has  been  proven. 
HiggB  V.  Minneapolis,  St.  P.  &  St.  Ste.  M. 
R.  Co.  15:  1 16a,   114  N.  W.  722,  —  N.  D. 

27.  The  court  cannot  direct  the  deter- 
mination of  an  issue  in  favor  of  one  having 
the  burden  of  proof,  when,  upon  the  evi- 
dence, there  is  ample  room  for  more  than 
one  conclusion  by  fair-minded  men.  Taylor 
V.  Security  Life  &  Annuity  Co.  15:  583,  59 
S.  E.  139,  145  N.  C.  383. 

28.  The  court  should  direct  a  verdict  for 
defendant  in  an  action  to  recover  damages 
for  persona]  injuries,  where  the  facts  are 
undisputed,  and,  as  matter  of  law,  the  al- 
leged negligence  was  not  the  proximate 
cause  of  the  accident.  Teis  v.  Smuggler 
Min.  Co.  15:  893,  158  Fed.  260,  —  0.  C.  A. 

Demurrer  to  evidence. 

20.  Defendant's  demurrer  to  the  evidence 
should  be  overruled  if  any  of  the  evidence 
introduced  on  the  trial  reasonably  tends  to 
establish  the  allegations  of  the  plaintiff's 
petition.  Cole  v.  Missouri,  K.  &  0.  R.  Co. 
15:  a68,  04  Pac.  540,  —  Okla.  — . 
Instructions. 

30.  An  erroneous  instruction  may  be 
withdrawn  from  the  jury  with  a  direction 
from  the  court  that  it  is  withdrawn,  and  is 
to  be  disregarded  by  the  jury.  State  v. 
Hood,  15:  448,  50  S.  E.  071,  —  W.  Va.  — . 

31.  If  evidence  is  introduced  which  will 
justify  the  submission  to  the  jury  of  an  is- 
sue in  the  case,  it  is  incumbent  on  the  court 
to  give  such  instructions  as  will  I>e  adequate 
for  the  jury's  guidance  in  reaching  a  proper 
conclusion  upon  the  issue  of  fact  presented. 
Judson  V.  Winsted,  15:  gi,  68  Atl.  909,  80 
Conn.  384. 

32.  The  court  is  not  required  to  give 
proper  special  instructions  to  the  jury  in 
the  precise  terms  or  language  submitted, 
but  it  is  sufficient  if  their  substance  be 
given  in  other  instructions  or  in  the  general 
charge.  Rheinheimer  v.  .^tna  L.  Ins.  Co. 
15:  245,  83  N.  E.  491,  77  Ohio  St.  300. 

33.  One  taking  a  check  in  payment  of  a 
debt  is  not,  in  an  action  against  the  maker 
for  its  amount,  entitled  to  a  ruling  that, 
if  it  was  delivered  on  Sunday,  it  was  in- 
valid and  of  no  effect,  and  that  he  is  en- 
titled to  recover  for  money  lent,  if  he  re- 
ceived the  money  called  for  by  it,  or  might 
have  done  so  but  for  his  own  negligence. 
Gordon  v.  Levine,  15:  443,  83  N.  E.  861,  — 
Mass.  — . 

34.  Evidence  admissible  for  one  purpose, 
but  not  competent  upon  a  certain  issue  in 
the  case,  should,  upon  request,  be  limited 
by  the  instructions.  Diamond  Rubber  Co. 
V.  Harry  man,  15:  775,  92  Pac.  922,  —  Colo. 

35.  In  an  action  by  an  employee  to  re- 
cover damages  due  to  the  failure  of  the 
employer  to  inclose  and  make  sec\ire  an  ele- 
vator, a  statement  of  the  court  in  an  in- 
struction, that  the  employer  is  required  to 
16  LJl.A.(N.S.) 


inclose  "and"  secure  the  elevators,  does  not 
impose  a  higher  duty  upon  the  employer 
than  is  prescribed  by  the  statute,  which 
provides  that  elevators  shall  "be  properly 
and  substantially  inclosed  or  secured  in  or- 
der to  protect  the  lives  and  limbs"  of  em- 
ployees. Fowler  Packing  Co.  v.  Enzenpeng- 
er,  15:  784,  94  Pac.  995,  —  Kan.  — . 

36.  An  instruction  in  a  criminal  case, 
that  the  oath  of  a  juror  imposes  upon  him 
no  obligation  to  doubt  where  no  doubt 
would  exist  if  no  oath  had  been  adminis- 
tered, is  not  objectionable  as  telling  the  jury 
that  their  oath  imposes  no  obligation.  State 
V.  Hood,  15:  448,  59  S.  E.  071,  —  W.  Va. 

37.  An  instruction  in  a  prosecution  for 
the  illegal  sale  of  intoxicating  liquors,  that 
the  testimony  of  the  officers  who  served  the 
warrant  in  the  case,  as  to  what  they  saw 
and  found  at  the  place  d^cribed  in  the  in- 
formation, at  the  time  of  serving  the  war- 
rant, may  be  considered  by  the  jury  in  de- 
termining whether  the  place  described  in 
the  information  was  a  common  nuisance  on 
the  preceding  date  charged  in  the  informa- 
tion, does  not  permit  a  retrospective  infer- 
ence prejudicial  to  the  accused,  where  on 
the  date  charged  he  stated  to  witnesses  that 
he  was  running  a  saloon  and  intended  to 
keep  on  doing  so.  State  t.  Durein,  15:  go8, 
78   Pac.    152,   70  Kan.   1. 

Changing  answers  to  interrogatories. 
Remanding  case   on   reversal   of   order 
granting   motion    for,   see   Appeal 
and  Error,  29. 

38.  That  there  is  no  evidence  of  a  specific 
defect  in  a  paper-cutting  machine  to  which 
allied  abnormal  movements  of  the  knife 
can  be  attributed,  and  that  it  appeared  to 
the  trial  court  physically  impossible  for 
such  movement  to  have  taken  place,  will 
not  warrant  the  court  in  changing  the  an- 
swers of  the  jury  to  special  interrogatories, 
based  upon  the  contrary  assiunption,  when 
they  are  supported  by  testimony  of  six  ap- 
parently disinterested  witnesses,  and  the 
jury  sees  the  apparatus,  the  machine  being 
complicated  in  character,  and  requiring  the 
most  accurate  adjustment  of  many  different 
parts  to  work  properly;  and  the  existence 
of  direct  evidence  that  the  machine  never  so 
operated  is  immaterial.  Fleming  v.  North- 
ern Tissue  Paper  Mill,  15:  701,  114  N.  W. 
841,  —  Wis.  — .  (AnnoUted) 

TROVER. 

Prerequisites  to  creditors'  bill  in  case 
or  conversion,  see  Creditors'  Bill, 
2. 

Measure  of  damages  for  conversion,  ne 
Damages,  0. 

Wife's  right  of  action  against  third  per- 
son converting  husband's  property, 
see  Husband  and  Wife,  5. 

1.  A  cause  of  action  in  conversion  in 
favor  of  the  plaintiff  is  not  stated  in  a  com- 
plaint which  alleges  that  at  the  time  of  the 
conversion  the  title  and  possession  of  the 
property  were  in  plaintifTs  husband.    Ray- 
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mond   V.  Blancgrass,   15:  976,  93  Pac.   648, 
36  Mont.  449. 

2.  A  creditor  cannot,  on  the  theory  that 
he  is  proceeding  by  creditors'  bill,  sue  per- 
sons who  have  converted  his  debtor's  prop- 
erty, and  obtain  a  judgment  against  them, 
as  if  he  were  the  owner  of  the  cause  of  ac- 
tion. Raymond  v.  Blancgrass,  15:  976,  93 
Pac.  648,  36  Mont.  449. 

TRVSTEES. 

In  bankruptcj',  election  of  remedy  by, 
see  Election  of  Remedies. 

TRUSTS. 

Following  trust  funds  in  insolvent  bank, 
see  Banks,  2-5. 

Contribution  by  trustee,  see  Contribu- 
tion. 

Estoppel  of  county  to  pursue  funds  de- 
posited in  insolvent  bank,  see  Es- 
toppel, 3. 

A  third  person  is  not  liable  for  par- 
ticipation in  the  misappropriation  of  a  trust 
fund,  unless  he  knowingly  partakes  in  the 
breach  of  trust.  Perry  v.  German,  15:  310, 
60  S.  E.  604,  —  W.  Va.  — . 

UNIFORMITY. 

In  taxation,  see  Taxes,  1-5. 

UNIi.\WPUIj  COMPETITION. 

Injunction  against,  see  Injunction,  15- 

17. 

UNIjOADED  PISTOIi. 

Assault  by  pointing  toward  person,  see 
Assault. 

VARIANCE. 

Between  pleading  and  proof,  see  Evi- 
dence, 45,  46.     , 

VENDOR  AND  PURCH.ASER. 

Bona  fide  purchaser's  right  to  quiet 
title,  see  Cloud  on  Title,  1. 

Covenants  by,  see  Covenants  and  Con- 
ditions. 

Purchaser's  assumption  of  mortgage 
debt,  see  Mortgage,  1. 

Purchaser's  right  to  maintain  bill  to 
remove  cloud,  see  Parties,  1. 

Specific  performance  of  contract  for 
sale  of  land,  see  Specific  Perform- 
ance. 

1.  A  purchaser  of  real  estate  who  ac- 
cepts a  quitclaim  deed  will  be  considered  a 
purchaser  in  good  faith,  although  he  does 
not  question  his  vendor  respecting  his  es- 
tate in  the  land  conve.ved,  where  the  vendor, 
on  the  face  of  the  record,  appears  to  have 
an  interest  or  estate  to  convey.  Eger  v. 
Brown,  15:  459,  94  Pac.  803,  —  Kan.  — . 

2.  A  purchaser  by  quitclaim  deed  who 
acts  in  good  faith,  pays  a  valuable  considera- 
tion, and  has  no  actual  notice  of  outstand- 
ing equities  or  unrecorded  instruments, 
takes  title  subject  only  to  those  rights 
which  are  discoverable  through  investiga- 
tion of  the  various  public  records  and  by 
15  L.R.A.(N.S.)  87 


the  exercise  of  reasonable  diligence  in  mak- 
ing proper  examinations  and  mquiries;  and 
his  rights  are  superior  to  those  of  a  grantee 
imder  prior  unrecorded  conveyances.  Eger 
v.  Brown,  15:  459,  94  Pac.  803,  —  Kan.  — . 

VENTIIiATORS. 

Custom  as  to  changing  on  freight  cars, 
see  Carriers,  10. 

VERDICT. 

Direction  of,  see  Trial,  26-28. 

VESTED  RIGHTS. 

In  water,  see  Constitutional  Law,  2. 
To  use  of  water,  see  Waters,  6. 

WAGES. 

Equal  protection  as  to,  see  Constitu- 
tional Law,  5. 

Constitutionality  of  requirement  for 
weekly  payment  of,  see  Constitu- 
tional Law,  7,  8,  15,  16. 

Amending  corporate  charter  so  as  to 
require  weekly  payment  of,  see 
Corporations,  1. 

Conclusiveness  on  stockholders  of  stat- 
ute requiring  weekly  payment  of, 
see  Corporations,  4. 

Compelling  courts  of  other  state  to 
observe  laws  exempting,  see  Courts, 
4. 

Exemption  of,  see  Exemptions. 

WAIVER. 

Of  right  to  commissions,  see  Broker», 

4. 
Of  appointment  of  commissioner  to  take 

testimony,  see  Habeas  Corpus. 
By  insurance  company,  see  Insurance, 

8.9. 
Of  defect  in  pleading,  see  Pleading,  1. 

WARD. 

See  Guardian  and  Ward. 

WARNING. 

Custom  as  to  street  car  company  giv- 
ing, see  Street  Railways,  7. 

WARR.4NT. 

County  warrant,  see  Injunction,  13. 
Running   of   limitations   against   town 
warrants,    see   Limitation    of    Ac- 
tions, 2. 
'    Subrogation  of  one  paying  county  war- 
rant, see  Subrogation,  2. 

WARR.IiNTY. 

Implied  contract  by,  see  Bankruptcy,  5. 
By  insured,  see  Insurance.  1-7. 
Chi   sale  of   personalty,   see   Sale,    1-5, 
7-9. 

WASTE. 

Of  w^ater,  see  Waters,  2. 

WATERS. 

Title  to  pond  by  adverse  possession, 
see  Adverse  Possession,  4-7. 

Vested  rights  in,  see  Constitutional 
Law,  2. 
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'  Construction   of   deed   conveying   right 
of  flowage,  see  Deeds,  2. 

Acquisition  by  state  of  title  to  pond 
by  adverse  possession,  see  Evi- 
dence, 12. 

Authority  to  lay  out  highway  into,  see 
Highways,  1.  . 

Effect  of  foreclosure  on  contract  with 
water   company,   see   Mortgage,   3. 

Sufficiency  of  allegation  of  appropria- 
tion of,  see  Pleading,  13. 

Obstruction  by  railroad,  see  Railroads, 
5. 

Question  for  jury  as  to  reasonableness 
of  use  of  flowage  right,  see  Trial, 
10. 
Diversion. 

Complaint  in  action  to  prevent,  see 
Pleading,  4. 

1.  The  right  to  divert  the  water  of  a 
stream  for  the  domestic  use  of  nonriparian 
owners  is  not  limited  to  municipalities. 
Sterling  v.  Pawnee  Ditch  Extension  Co.  15: 
338,  94  Pac.  33»,  —  Colo.  — . 

2.  One  who  diverts  water  from  a  stream 
for  domestic  and  irrigation  purposes  must, 
in  order  to  protect  his  appropriation,  use  a 
reasonable  degree  of  care  to  prevent  loss  by 
evaporation  and  seepage  in  conveying  it  to 
the  place  of  use,  since  the  law  will  not  coun- 
tenance a  diversion  of  a  volume  many  times 
gi-eater  than  that  which  is  actually  con- 
sumed. Sterling  v.  Pawnee  Ditch  Extension 
Co.  15:  238,  94  Pac.  339,  —  Colo.  — . 

(Annotated) 
Irrliratlon;  ditches. 

Deflniteness  of  contract  as  to,  see  Con- 
tracts, 1. 

Validity  of  contract  as  to,  see  Con- 
tracts, 13. 

Covenant  for  sale  of  irrigation  right, 
see   Covenants   and   Conditions,   3. 

Rights  as  to,  passing  by  foreclosure 
sale,  see  Mortgage,  7,  8. 

Joinder  of  customers  of  ditch  company 
in  suit,  see  Parties,  3. 

Place  for  recording  contract  for,  see 
Recording  Laws,  1. 

3.  The  right  to  have  water  flow  from 
the  canal  of  a  water  company  through  a 
lateral  ditch  for  the  irrigation  of  land  un- 
der an  agreement  by  which  the  company  is 
to  furnish  the  water  for  that  purpose  is  a 
servitude  upon  the  ditch  and  upon  the  can- 
al, is  an  appurtenance  to  the  land,  and  is 
real  property.  Stanislaus  Water  Co.  v. 
Bachman,  15:  359,  93  Pac.  858,  —  Cal.  — . 

Public  water  supply. 

Injunction  against  pollution  of,  see  In- 
junction, 3. 

Question  for  jury  as  to  purpose  of  flush- 
ing hydrant,  see  Trial,  11. 

Municipal  liability  for  injury  due  to 
negligence  in  flushing  hydrant,  see 
Municipal  Corporations,  16,  17. 

4.  The  primary  duty  of  fencing  or  pro- 
tecting from  contamination  and  impurities 
the  waters  of  a  ditch  through  which  a  mu- 
nicipality derives  its  water  supply  resta 
upon  the  municipality,  and  not  upon  the 
15  L.R.A.(X.S.) 


owner  of  the  land  traversed  by  the  ditch. 
Belevue  v.  Daly,  15:  gga,  94  Pac.  1036,  — 
Idaho,  — .  (Annotated) 

0.  A  town  cannot  appropriate  water  for 
domestic  use  without  making  compensation 
for  interference  vrith  vested  rights  to  any 
beneficial  use  thereof,  although  the  Consti- 
tution g^ves  preference  to  the  right  to  ap- 
propriate to  those  who  use  water  for  do- 
mestic purposes  over  those  claiming  for 
any  other  purpose.  Sterling  v.  Pawnee 
Ditch  Extension  Co.  15:  .338,  94  Pac.  339,  — 
Colo.  — . 

WHARVES. 

Authority  to  lay  out  highway  into  body 
of  water  for,  see  Highways,  1. 

WlliliS. 

Jurisdiction  of  equity  to  construe,  see 
Equity,  1. 

Question  for  jury  as  to  undue  influence, 
see  Trial,  20. 

Conflict  of  laws  as  to  rights  under,  see 
Taxes,  14. 

Specific  performance  of  oral  contract  to 
devise  land,  see  Specific  Perform- 
ance, 1. 

Testamentary  capacity. 

Burden  of  proving,  see  Evidence,  5. 

1.  Testamentary  capacity  is  not  de- 
stroyed by  a  mere  belief  in  spiritualism. 
Steinkuehler  v.  Wempner,  15:  673,  81  N.  E. 
482,  —  Ind.  — .  (AnnoUted) 
Prolwtc;  rlfcht  to  open  and  close. 

2.  The  proponents  of  a  will  have,  in  case 
of  objections  to  its  probate  on  the  ground 
of  want  of  testamentary  capacity  and  due 
execution,  the  right  to  open  .and  close  in 
the  argument  to  the  jury.  Steinkuehler  v. 
Wempner,  15:  673,  81  N.  E.  482,  —  Ind.  — . 

3.  To  sustain  ^  will  against  the  probate 
of  which  objections  have  been  offered  on 
the  ground  of  want  of  testamentary  capac- 
ity proponents  should  offer  sufficient  evi- 
dence to  make  out  a  prima  facie  case,  and 
contestants  may  then  introduce  proof  to 
show  invalidity,  after  which  proponents  may 
introduce  further  testimony  to  sustain  the 
will  as  well  as  to  rebut  that  of  contestants. 
Steinkuehler  v.  Wempner,  15:  673,  81  N.  £. 
482,  —  Ind.  — . 

Implied  gifts. 

See  also  infra,  6. 

4.  A  devise  to  the  other  children,  in 
equal  shares,  subject  to  the  modifications  in- 
dicated with  respect  to  the  shares  of  the  two 
sons,  of  land  not  expressly  devised,  is  im- 
plied by  a  will  which  clearly  indicates  the 
general  intention  of  the  testator  to  dispose 
of  all  his  property,  and  expressly  devises  the 
home  farm  to  one  of  the  sons,  with  a  direc- 
tion for  equalizing  his  share  in  the  event 
that  the  farm  shall  not  equal  the  share  of 
the  rest  of  the  children,  and,  without  ex- 
pressly devising  other  large  holdings  of  real 
property  to  the  remaining  four  children, 
frequently  refers  to  their  shares  in  the  es- 
tate, directs  that  certain  advances  be  de- 
ducted from  the  share  of  another  son,  de- 
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«Iares  that  the  shares  or  portions  of  the  es- 
tate falling  to  the  daughters  respectively 
shall  be  their's  and  their  children's  exclu- 
sively, and  provides  that  one  of  the  daugh- 
ters shall  have  certain  chattels  "besides  her 
«qual  share  in  all  my  estate."  Conner  v. 
Gardner,  15:  73,  82  N.  E.  840,  230  III.  258. 

(Annotated) 
Nature  of  estate  or  interest  created. 

5.  The  daughters  take  the  fee-simple  ti- 
tle, and  not  merely  a  life  estate  with  re- 
mainder to  their  children,  under  a  devise  to 
them  by  implication,  with  an  express  pro- 
vision that  "the  shares  or  portions  of  my 
«state.  falling  to  my  daughters  respective- 
ly, shall  be  theirs  and  their  child's  or  chil- 
dren's exclusively,"  where  the  testator's  ap- 
preciation of  the  diiTerence  between  a  fee- 
simple  title  and  a  life  estate  is  indicated 
by  the  fact  that  he  gave  a  life  estate  in  ex- 
press terms  to  his  wife,  and  any  other  con- 
struction would  defeat  his  evident  intention 
that  the  shares  of  the  children  should  be 
«qual,  not  only  in  quality,  but  also  in  value 
and  character  of  the  estate  devised;  not- 
withstanding a  provision  that,  if  any  of  the 
children  should  die  childless,  her  share  or 
their  shares,  should  revert  to  the  other 
children,  "except  the  law  otherwise  directs." 
15  LJl.A.(N.S.) 


Conner  v.  Gardner,  15:  73,  82  N.  E.  640,  230 
111.  258. 

8.  The  rule  in  Shelley's  Case  has  no  ap- 
plication where  the  word  "child,"  or  "chil- 
dren," instead  of  "heirs,"  is  used  in  de- 
cribing  the  character  and  quality  of  the  es- 
tate; and  the  court  is  therefore  left  free  to 
adopt  a  construction  which  will  carry  into 
effect  the  intention  of  the  testator,  although 
such  intention,  when  discovered,  may  l^d 
to  the  same  result  as  would  be  reached  by 
the  application  of  that  rule.  Conner  v. 
Gardner,  15:  73,  82  N.  E.  640,  230  111.  258. 

WITHDRAWAL. 

Of  instruction,  see  Trial,  30. 

WITNESSES. 

Violation  of  right  to  be  confronted  by, 

gee  Criminal  Law,  2. 
Competency  of  witness  to  give  opinion, 

see  Evidence,  18,  19. 
Number  permitted  to  testify,  see  Trial, 

3. 

WRIT  AND  PROCESS. 

First  raising  on  appeal  failure  to  allege 
appointment  of  agent  to  receive 
service  for  foreign  corporation,  see 
Appeal  and  Error,  Id. 
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